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May  29th,  1830,  14  How.  378-389;  15  How.  448 

Mch.  3d,  1831 16  How.  535, 536 

Feb.  3d,  1831   14How.531 

May  5th,  1832 13  How.   26 

July  9th,  1832..  13  How.  261;  15  How.  537,538 
July  14th,  1832..   13  How.  280,  281;  14  How. 

379. 

Mch.  2d.  1833 14  How.  444 

June  19th,  1834  ...  14  How.  379,  381,  386;  16 

How.  448. 

June  26th,  1834 13  How.  46,  46,  48,  61 

June  30th,  1834.. 14  How.  531,  552;   15  How. 

485-490. 

June  15th,  1836 16  How.  487 

July  2d,  1836 13  How.  480-485 

July  3d,  1836 16  How.  532 

July  4th,  1836....  14  How.  222,  647-560,  562, 

582;   15  How.  118,  122,  127,  130,  214,  229, 

270,  271,  341,  342,  535-538;   16  How.  102, 

103  488  489. 
Mch.  3d,  1837......  14  How.  221;  16  How.  126, 

136,  487. 

July  7th,  1838 16  How.  476 

Feb.  28th,  1839 14  How.  36;  16  How.  244, 

246   248. 

Mch.  3d,  1839 16  How.  126, 127 

July  20th,  1840 14How.220 

Aug.  19th,  1841 18  How.  166,  169, 380, 443 
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ACTS  OF  CONGRESS  CITED,  CON. 


Sept.  4th,  1841 16  How.  445,446,447,448 

Sept.  11th,  1841 16  How.  159 

Aug.  Ist,  1842 14HOW.12 

Aug.  23d,  1842 14  How.  142, 330-332 

Aug.  29th,  1842 14How.l29 

Aug.  30th,  1842 13  How.  280-282, 302;  16 

How.  158-163,  258,  271. 

Feb.  28th,  1843 14How.   95 

June  7th,  1844 15  How.  48C 

June  17th,  1844 18  How.  2,  6,  8,  10,  217, 

264,  260,  265;  14  How.  190;  15  How.  8,  12. 

20-26,  34,  35,  37,  39. 

Mch.  3d,  1846 14  How.  65: 

Dec.  29th,  1845 14  How.  236, 231 

Dec  3l8t,  1846 14How.23 

Feb.  6th,  1846 14How.23 

Feb.  20th,  1846 14  How.  415-418 
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Feb.  26th,  1845 14  How.  547, 548, 554, 555, 

569,  562. 

May  29th,  1846 14How.238 

July  30th,  1846 13  How.  279, 281, 282, 803; 

16  How.  168-163,  183,  198,  257-260,  269,  272 
Aug.  3d,  1846. . .  .16  How.  447,  448,  449,  460,461 

Aug.  6th,  1846 13  How.  302-307, 496, 497 

Feb.  16th,  1847 14How.559 

Feb.  22d,  1847 16  How.  366, 357 

A\ig.  12th,  1848 14  How.  109,  112, 113, 115, 

116,  143. 

Mch.  3d,  1849 13  How.  46,  48,  51;  16  How. 

182  186  187. 
^ept.  18th,  1860,  13  How.  438-441;  15  How.  491 

Ich.  3d,  1861 16  How.  486,  486,  489 

vUg.  30th,  1852 16How  475 

"-i^'eb.  16th,  1858 16How.336 

IS9  14,  15,  16  How. 
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RULES  OF  COURT. 


EULE  No.  61. 

When  the  death  of  a  party  is  suggested,  and 
the  representatives  of  the  deceased  do  not  ap- 
pear-by the  tenth  day  of  the  second  term,  next 
succeeding  the  suggestion,  and  no  measures  are 
taken  by  the  opposite  party  within  that  time 
to  compel  their  appearance,  the  case  shall 
abate. 

This  rule  shall  apply  to  cases  now  on  the 
docket,  as  well  as  to  cases  hereafter  brought. 
And  those  now  en  the  docket,  and  falling  with- 
in the  rule,  shall  abate  on  the  tenth  day  of 
December  Term,  1852,  unless  upon  special 
cause  shown,  the  court  shall  direct  otherwise. 


RULE  No.  62. 

In  cases  where  a  writ  of  error  is  prosecuted 
to  the  Supreme  Court,  and  the  ju(]^;ment  of  the 
inferior  court  is  affirmed,  the  interest  shall  be 
calculated  and  levied  from  the  date  of  the  judg- 
ment below,  until  the  same  is  paid  at  the  same 
rate  that  similar .  judgments  bear  interest  in 
the  courts  of  the  state  where  such  judgment  is 
rendered. 

The  same  rule  shall  be  applied  to  decreet 
for  the  payment  of  money,  in  cases  in  chan- 
cery, imless  otherwise  ordered  by  this  court. 

This  rule  is  to  take  effect  on  the  first  day 
of  December  Term,  1852. 


ADMIRALTY  EULES. 


[NOTB  BT  THS  Rbpobter.     The  first  forty-seven  rules  in  Admtraltj  are  printed  In  8  Howard,  and 
four  additional  ones  In  10  Howard.    The  following  were  added  at  December  Term,  1851.] 


Ordered.  That  further  proof,  taken  in  a  cir- 
cuit court  upon  an  admiralty  appeal,  shall  be 
by  deposition,  taken  before  some  commissioner 
appointed  by  a  Circuit  Court,  pursuant  to  the 
Acts  of  Congress  in  that  behalf,  or  before  some 
officer  authorized  to  take  depositions  by  the 
thirtieth  section  of  the  Act  of  Congress  of  the 
24th  of  September,  1789,  upon  an  oral  examina- 
tion and  cross-examination,  unless  the  court 
in  which  such  appeal  shall  be  pending,  or  one 
of  the  judges  thereof,  shall,  upon  motion, 
allow  a  commission  to  issue  to  take  such  depo- 
sition upon  written  interrogatories  and  cross- 
interrogatories.  When  such  depositions  shall 
be  taken  by  oral  examination,  a  notification 
from  the  magistrate  before  whom  it  is  to  be 
taken,  or  from  the  clerk  of  the  court  in  which 
such  appeal  shall  be  pending,  to  the  adverse 
party,  to  be  present  at  the  tiScing  of  the  same. 


and  to  put  interrogatories  if  he  think  fit,  shall 
be  served  on  the  adverse  party  or  his  attorney, 
allowing  time  for  their  attendance  after  being 
notified,  not  less  than  twenty-four  hours,  and, 
in  addition  thereto,  one  day,  Sundays  exclu- 
sive,  for  every  twenty  miles'  travel. 

Provided,  That  the  court  in  which  such 
appeal  may  be  pending,  or  either  of  the  judges 
thereof,  may,  upon  motion,  increase  or  dimin- 
ish the  length  of  notice  above  required. 

Ordered:  That,  when  oral  evidence  shall  be 
taken  down  by  the  clerk  of  the  District  Court, 
pursuant  to  the  above-mentioned  section  of  the 
Act  of  Congress,  and  shall  be  transmitted  to 
the  Circuit  Court,  the  same  may  be  used  in 
evidence  on  the  appeal,  saving  to  each  party 
the  right  to  take  the  depositions  of  the  same 
witnesses,  or  either  of  ukem,  if  he  should  so 
elect. 


THE  DECISIONS 


OF  THB 


Supreme  Court  of  the  United  States, 


AT  DECEMBER  TERM,  1851. 


!•!    TEE  UNITED  STATES,  Appellants, 

V. 

JOSEPH  HUGHES. 

Spanish  grant — ^inchoate  title  extinguished  by 
long  neglect  of  grantee  to  perfect. 

Wbere  a  grant  of  land,  in  Lonisiana,  was  made  by 
the  Spanish  GoTemor,  In  February,  1799,  but  no 
possession  was  ever  taken  by  the  grantee,  during 
the  existence  of  the  Spanish  government,  or  since 
the  cession  to  the  United  States,  and  no  proof  of  the 
existence  of  the  grant  until  1835,  when  the  grantee 
■old  his  interest  to  a  third  person,  the  presump- 
tion arising  from  this  neglect  Is,  that  the  grant,  if 
made,  had  oeen  abandoned. 

The  regulations  of  Gayoso,  who  made  the  grant, 
were,  that  the  settler  should  forfeit  the  land,  if  he 
failed  to  establish  himself  upon  it  within  one  year, 
and  pot  under  labor  ten  arpents  in  every  hundred 
within  three  years. 

THIS  was  a  land  case  arising  under  the  Acts 
of  1824  and  1844,  and  brought  up  by  appeal 
from  the  District  Court  of  the  United  States 
for  the  Eastern  District  of  Louisiana. 

The  petition  in  this  case  was  filed  in  the  Dis- 
trict Court  of  the  United  States  for  the  East- 
em  District  of  Louisiana,  on  the  16th  day  of 
June,    1846. 

Hughes,  the  petitioner,  represented  therein 
that,  on  the  petition  of  Joseph  Guidry,  the 
Spanish  Governor  of  Louisiana,  Gayoso  granted 
to  him  (said  Guidry),  on  the  Ist  of  February, 
1799,  a  tract  of  land,  having  a  front  of  40  ar- 
pents on  the  Atchafalaya,  with  a  depth  of  40 
arpents,  adjoining  the  land  of  Andrd  Martin, 
on  the  west  bank  of  the  said  river,  near  where 
the  Point  Coup^  trace  from  Opelousas  crosses 
said  river.  Petitioner  further  alleges  that  the 
said  claim  was  presented  to  the  board  of  com- 
missioners, under  the  Act  of  Congress  of  6th  of 
February,  1835,  and  reported  on  favorably,  but 
never  acted  on  by  Congress;  that  the  United 
States  have  sold  none  of  said  land,  except  a 
small  part  to  John  L.  Daniel;  and  that  he, 
9*]  Hughes  has  'become  owner  of  one  thou- 
sand arpents  of  said  grant  by  a  chain  of  con- 
veyances, etc.;  he  therefore  prays  for  a  decree 
eonfirming  his  title,  etc. 

The  answer  of  the  United  States  denies  all 
the  allecations  of  the  petition. 

Depositions  to  prove  the  genuineness  of  Gay- 
oao's  signature  were  given  in  evidence. 

The  chain  of  title  to  the  petition  was  a  con- 
veyanoe  from  Guidry  to  Andrft  Martin,  on  the 
19th  of  April,  1837,  and  convevance  by  Martin 
to  Hughes,  on  the  Ist  of  Marcii,  1846. 
14  Ii.  ed. 


The  District  Court  confirmed  the  claim,  and 
the  United  States  appealed. 

It  was  argued  by  Mr.  Crittenden  (Attor- 
ney-General) for  the  United  States,  and  by 
Messrs.  Janin  and  Taylor  for  the  appellee. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  decree  of  the  Dis- 
trict Court  of  the  Eastern  District  of  Louisiana. 

The  plaintiff,  Hughes,  in  the  court  below, 
filed  a  petition,  founded  upon  a  Spanish  claim, 
under  the  Act  of  17th  of  June,  1844,  which  re- 
vived the  Act  of  26th  of  May,  1824,  for  the  pur- 
pose of  recovering  a  tract  of  sixteen  hundred 
arpents  of  land,  situate  in  Louisiana,  on  the 
Atehafalaya  River,  near  where  the  Point 
Coup4e  road  crosses  the  said  river. 

The  petition  states  that  the  concession  was 
made  to  one  Joseph  Guidry,  on  the  1st  of  Feb- 
ruary, 1799,  by  Governor  Gayoso,  under  whom 
the  plaintiff  derives  title. 

The  proofs  in  the  case  show  that  the  grant 
was  made  on  the  application  of  Guidry  at  the 
date  mentioned;  that  he  sold  and  assigned  his 
interest  in  the  same  to  one  Andrd  Martin,  at 
the  risk  of  the  purchaser,  19th  of  April,  1835, 
who  assigned  the  same  to  the  plaintiff,  1st  of 
March,  1846,  in  pursuance  of  a  contract  made 
with  his  agent  in  1840.  The  latter  purchase 
was  also  made  at  the  risk  of  the  purchaser. 

This  concession  was  an  incomplete  grant,  and 
did  not  vest  a  perfect  title  to  the  property  in  the 
grantee,  according  to  the  Spanish  usages  and 
regulations,  until  a  survey  was  made  by  the 
proper  official  authority,  and  the  party  thus  put 
m  possession,  together,  also,  with  a  compliance 
with  other  conditions,  if  contained  in  the  grant, 
or  in  any  general  regulations  respecting  the 
disposition  of  the  public  domain.  Possession, 
with  definite  and  fixed  boundaries,  was  essen- 
tial to  enable  him  to  procure  from  the  proper 
Spanish  authority  a  complete  title.  If,  however, 
the  concession  itself  contained  a  description  of 
the  land  sufficient  to  enable  *the  grantee  to  [*S 
locate  the  same  without  the  aid  of  a  survey, 
the  incipient  grant,  and  possession  thus  taken, 
have  always  been  r^;araed  as  such  a  sever- 
ance of  the  tract  from  the  public  domain,  as  to 
entitle  the  grantee  to  a  confirmation  of  the 
grant  within  the  provisions  of  the  Act  of  1824. 

In  such  -a  case,  there  would  be  no  discretion 
to  be  exercised  by  the  public  surveyor  in  put- 
ting the  party  in  possession,  which,  under  the 
Spanish  usages,  in  disposing  of  the  public  land, 
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was  regarded  as  essential,  in  case  of  grants  in- 
definite as  to  the  location.  The  survey  would 
be  rather  matter  of  form  than  of  substance, 
and  might,  therefore,  very  well  be  dispensed 
with. 

In'  this  case,  the  description  in  the  grant  is, 
perhaps,  sufficiently  specific  to  have  enabled 
the  grantee  to  take  possession  without  the  ne- 
cessity of  a  survey;  and  if  possession  had  been 
taken  in  pursuance  of  the  grant,  he,  or  those 
claiming  under  him,  would  have  presented  a 
proper  case  for  confirming  the  title  und^r  the 
Act;  and  the  decree  of  the  court  below  in  favor 
of  the  claim  mi^ht  well  be  sustained. 

But  no  possession  of  the  land  was  ever  taken 
under  this  imperfect  and  incomplete  grant, 
either  during  the  existence  of  the  Spanish  ^v- 
emment  or  since  the  cession  to  the  Umted 
States.  Not  only  has  no  possession  been  taken, 
but,  for  aught  that  appears  in  the  record,  no 
action  has  ^n  had,  or  claim  set  up,  under  the 
ffrant,  during  the  whole  of  the  period,  from  its 
date  down  to  the  institution  of  the  suit,  16th 
of  May,  1847. 

Nor  have  we  any  proof  of  the  actual  exist- 
ence of  the  grant,  at  all,  until  the  19th  of  April, 
1835,  when  the  grantee  sold  and  quitclaimed 
his  interest  to  Martin,  under  whom  the  plaintiff 
claims.  No  accoimt  has  been  given  of  it  for 
the  period  of  some  thirty-six  years.  The  plain- 
tiff rests  his  claim  exclusively  upon  the  evi- 
dence of  the  signature  of  the  Governor  to  the 
concession,  under  date  of  1st  of  February,  1779, 
and  its  production,  16th  of  May,  1846,  before 
the  court  when  the  suit  was  commenced,  togeth- 
er with  the  transfer  from  Guidry,  the  grantee, 
to  Martin,  in  1835,  and  from  the  latter  to  him- 
self, in  1846;  and  this  unconnected  with  any 
possession  of  the  premises,  or  claim  of  right  of 
possession  to  the  same,  in  the  meantime. 

In  view  of  this  state  of  facts,  it  is  impossible 
to  deny,  but  that  the  claim  comes  before  us 
under  circumstances  of  very  great  suspicion; 
or  to  resist  the  conclusion  that  the  grant,  if 
made,  had  been  abandoned.  It  is  difficult  to  ac- 
count for  the  neglect  to  take  possession,  or  to 
set  up  any  right  or  claim  to  the  land  for  so 
lonff  a  period,  upon  any  other  supposition;  es- 
pecially when  we  see  that  the  description  of  the 
premises  in  the  concession  is  sufficiently  specific 
to  have  enabled  the  grantee  to  take  possession 
under  It  without  the  aid  of  a  previous  survey. 
4*]  *This  conclusion  is  strengthened,  when 
we  take  into  view  the  regulations  of  Governor 
Ga3roso  himself,  who  made  the  grant  in  ques- 
tion, respecting  the  disposition  of  public  lands, 
published  at  New  Orleans,  9th  of  September, 
1797,  about  a  year  and  a  half  before  it  was 
made.  According  to  the  14th  article,  it  Is  de- 
clared that  the  settler  shall  forfeit  the  lands,  if 
he  fails  to  establish  himself  upon  them  within 
one  year,  and  shiill  have  put  under  labor  ten 
arpents  in  every  hundred,  within  three  years. 
And  in  the  regulations  of  the  Intendant,  Mor- 
.  ales,  published  at  the .  same  place,  July  17, 
1799,  some  six  months  after  tne  date  of  this 
grant,  possession  and  cultivation,  within  a  lim- 
ited time  after  the  concession,  are  expressly 
enjoined,  under  the  penalty  of  forfeiture. 

The  neglect  to  comply  with  these  regulations, 
thus  positively  enjoined,  within  the  three  years 
that  the  Spanish  government  continued  after 
the  date  of  the  grant,  together  with  the  absence 
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of  claim  or  assertion  of  right  to  the  land,  and 
absence  even  of  any  proof  of  the  actual  exist- 
ence of  l^e  grant  for  the  period  of  more  than 
thirty-six  years,  we  are  of  opinion,  lay  a 
foundation  for  the  inference  or  presumption  of 
abandonment  of  the  original  concession  made 
by  Gayoso,  too  strong  to  be  resisted;  at  least, 
a  presumption  of  abandonment  that  called  for 
explanation  on  the  part  of  the  plaintiff,  ac- 
counting for  the  neglect  to  take  the  possession, 
for  the  great  delay  in  the  assertion  of  the 
claim,  and  for  the  absence  of  any  evidence  of 
even  the  etistence  of  the  grant  itself  for  so  long 
a  period  of  time. 

On  these  grounds,  we  think  the  decree  of  the 
court  below  erroneous,  and  should  be  reversed, 
proceedings  remitted  to  the  court  below,  and 
petition  be  dismissed. 

OBDEB. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  District  Court  of 
the  United  States  for  the  Eastern  District  of 
Louisiana,  and  was  arffued  by  counsel ;  on  con- 
sideration whereof,  it  Is  now  here  ordered,  ad- 
judged and  decreed  by  this  court,  that  the  de- 
cree of  the  said  District  Court  in  this  cause  be, 
and  the  same  is  hereby  reversed  and  annulled; 
and  that  this  cause  be,  and  the  same  is  hereby 
remanded  to  the  said  District  Court,  with  di- 
rections to  dismiss  the  petition  of  the  claimant. 


THB  UNITED  STATES,  Appellanti» 

T. 

JOSEPH  HUGHES. 

Spanish  grant — ^inchoate  title  lost  by  negleet  to 

perfect. 

The  court  amin  decides,  as  in  the  preceding  castu 
that  where  a  BpaDish  grant  was  made  In  1798,  and 
no  evidence  was  offered  that  possession  was  taken 
under  the  ^grant,  nor  any  claim  of  right  or  title  [*5 
made  under  it  until  1887,  nor  any  evidence  given  to 
account  for  the  neglect,  the  presumption  is  that 
the  claim  had  been  abandoned. 

In  this  case,  also,  there  was  no  proof  that  the 
persons  who  purported  to  convey  as  heirs,  were 
actually  the  heirs  of  the  party  whom  they  professed 
to  represent. 

THIS  was  a  land  case,  arising  under  the  Acts 
of  1824  and  1844,  and  came  up  by  appeal 
from  the  District  Court  of  the  United  States 
for  Louisiana. 

The  parties  were  the  same  as  in  the  preced- 
inff  case. 

The  petition  in  this  case  was  filed  in  the 
District  Court,  for  the  Eastern  District  of 
Louisiana,  on  the  16th  of  June,   1846. 

The  petitioner,  Hughes,  claims  under  a  grant 
alleged  to  have  been  ma4e  by  Governor  Gay- 
oso to  Andrd  Martin,  on  the  10th  of  October, 
1798,  of  a  tract  of  land  of  twenty-eight  arpents 
front,  with  a  depth  of  one  hundred  arpents,  sit- 
uated on  the  west  bank  of  the  Atchafalaya, 
about  one  league  above  where  the  trace  or  road 
from  Opelousas  to  Point  Coup^  crosses  the 
said  river.  The  petitioner  alleges  further,  that 
said  Martin  took  immediate  possession,  etc, 
and  that  the  board  of  cominissioners  made  a 
favorable  report  on  the  claim  in  the  year  1840, 
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but  that  Congress  never  acted  on  it,  and  that 
ke  holds  a  title  to  one  thousand  arpents  thereof, 
etc  He  thereupon  prays  that  his  title  may  be 
decreed  to  be  good. 

The  answer  of  the  United  States  is  a  general 
4ciii&l  of  the  allegations  of  the  petition. 

The  evidence  of  the  original  title  is  the  pe- 
tition  of  Andrd  Martin  to  the  Governor  for  the 
a^id  tract  of  land,  and  the  Governor's  decree 
thereon,  signed  by  him  in  these  words: 
^H^ranted  forever,  that  he  may  establish  it," 
and  dated  "New  Orleans,  October  10th,  1798." 

Hughes  claimed  title  under  a  deed  from  cer- 
tain persons  who  represented  themselves  to  be 
tftie  heirs  of  Martin,  dated  14th  of  July,  1848. 

Tlie  District  Court  decided  in  favor  of  the 
petitioner,  and  the  United  States  appealed. 

It  was  argued  by  Mr.  Crittenden  (Attor* 
nej-General)  for  the  United  States,  and  by 
Messrs.  Janin  and  Taylor  for  the  appellee. 

Ifr.  Jnstioe  Hdson  delivered  the  opinion  of 
the  eonrt: 

This  is  an  appeal  from  a  decree  of  the  Dis- 
trict Court  for  the  Eastern  District  of  Loui- 


The  plaintiff,  Hughes,  claimed  in  the  court 
below  3,800  arpents  of  land,  situate  in  Louisi- 
ana, on  the  west  bank  of  the  Atchafalaya 
River,  about  one  league  above  where  the  road 
from  Opelousas  to  Point  Coup^  crosses  said 
•*]  river  under  a  concession  from  'Governor 
Gajoso  to  one  Andrft  Martin,  10th  of  October, 
1798. 

The  petition  was  presented  to  the  District 
Court  on  the  16th  of  June,  1846,  under  the  Act 
of  17th  June,  1844,  reviving  the  Act  of  26th 
May,  1824,  praying  for  a  confirmation  of  the 
grant  in  pursuance  of  the  provisions  of  the 
Act. 

'Evidence  was  given  of  the  handwriting  of 
Martin  to  the  application  to  the  Governor  for 
the  grant  of  the  tract  in  question;  and  of  the 
handwriting  of  the  Governor  to  the  grant. 

The  plaintiff  also  gave  in  evidence  a  convey- 
ance by  notarial  act  under  date  of  14th  of  July, 
1848,  purporting  to  be  made  by  the  heirs  of 
Andrft  Msrtin,  the  original  grantee,  to  himself, 
conveying  one  thousand  arpents,  part  of  the 
tract  of  3,800  arpents,  to  be  taken  off  the  front 
part  of  the  tra<^ 

Evidence  was  also  given  of  a  notice  to  the 
registers  and  receivers  of  the  Land  Office  at 
Opelonsas  in  Louisiana,  of  a  claim  on  behalf 
off  the  heirs  of  Martin  by  their  attorney,  for 
ecmfirmation  of  the  claim  under  date  Ist  of  Feb- 
raary,  1837.  What  action  took  place  before 
these  officers  on  the  application,  if  any,  does 
not  appear  on  the  record,  nor  have  we  been 
Tef erred  to  any  proceedings  therein. 

There  is  no  evidence  that  possession  was  ever 
taken  of  the  land  by  the  grantee,  or  any  person 
daiming  under  him ;  nor  of  anj  claim  of  right 
to  the  possession;  or  of  any  right  or  title  un- 
der the  concession,  or  of  the  actual  existence 
even  of  the  concession  itself,  until  the  applica- 
tion to  the  register  and  receiver  in  1837,  a  pe- 
of  over  thirty-eight  years  from  its  date. 

Kor  is  there  any  evidence  in  the  record  ac- 
iting  for  the  neglect  to  take  possession,  or 
for  the  absence  of  evidence  of  an  assertion  of 
right  under  the  grant,  or  of  even  the  existence 
•f  the  grant  itself  for  so  long  a  period  of  time. 
X4  tu  ed. 


The  plaintiff  rests  his  claim  exclusively  upon 
the  production  and  proof  of  this  incomplete 
grant  by  Governor  Gayoso  in  1798,  of  his  title 
as  derived  from  the  grantee  in  1848,  and  of  the 
application  to  the  officers  of  the  Land  Office  at 
Opelousas  in  1837. 

We  have  already  held,  in  a  previous  case  of 
this  plaintiff  and  the  United  States,  that  the 
neglect  to  take  possession,  and  the  absence  of 
any  claim  under  the  grant,  and  of  any  evidence 
even  of  the  existence  of  the  grant  itself,  for  so 
long  a  period  of  time,  afford  such  a  violent  pre- 
sumption of  abandonment  of  the  claim,  that 
unless  explained  to  the  satisfaction  of  the  court, 
it  is  impossible,  consistent  with  any  sound 
principles  of  law  or  of  ec[uity,  to  uphold  it. 
We  refer  to  the  opinion  given  in  that  case  on 
this  point  as  decisive  of  the  present  one. 

There  is  also  an  additional  objection  to  a  re- 
covery in  this  case,  that  did  not  exist  in  the 
one  referred  to.  The  plaintiff  'shows  no  ['7 
title  to  the  land  in  question.  There  is  no  proof 
in  the  record  that  the  persons  joining  in  the 
conveyance  to  him  of  the  premises  in  Jmy,  1848, 
were  the  heirs  of  Martin,  the  original  grantee. 
The  recital  in  the  instrument  is  no  evidence 
of  the  fact.  The  proper  proof  should  have 
been  furnished  of  the  heirship. 

For  these  reasons  we  are  of  opinion  that  the 
decree  of  the  court  below  is  erroneous,  and 
should  be  reversed,  and  remit  the  proceedings 
to  the  court  below,  with  directions  to  dismiss 
the  petition. 

OBDEB. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  District  Court  of 
the  United  States  for  the  Eastern  District  wof 
Louisiana,  and  was  ar^ed  by  counsel ;  on  con- 
sideration whereof,  it  is  now  here  ordered,  ad- 
judged and  decreed  by  this  court,  that  the  de- 
cree of  the  said  District  Court  in  this  cause  be, 
and  the  same  is  hereby  reversed  and  annulled; 
and  that  this  cause  be,  and  the  same  is  hereby 
remanded  to  the  said  District  Court,  with  di- 
rections to  dismiss  the  petition  of  the  claimant. 


THE   UNITED   STATES,   Appellants^ 

T. 

JOSEPH  HUGHES. 


«i 


The  decision  In  the  two  preceding  cases  again 
affirmed. 

THIS  was  a  land  case  arising  under  the  Aets 
of  1824  and  1844,  and  came  up  by  appeal 
from  the  District  Court  of  the  United  StatM 
for  Louisiana. 

The  parties  were  the  same  as  in  the  two  pre- 
ceding cases. 

Joseph  Hughes  filed  his  petition  on  the  16th 
June,  1846,  daiming  3,200  arpents  of  land,  as 
having  been  granted  by  the  Governor  of  Louis- 
iana, Gayqso,  on  the  26th  April,  1798,  to 
Andrft  Martin.  He  alleges  that  said  Martin 
took  immediate  possession,  and  held  it  till  his 
death.  That  in  the  vear  1840,  the  board  of 
commissioners  reported  favorably  on  said  claim, 
but  that  Congress  had  never  acted  upon  it; 
and  that  he  will,  on  the  trial,  produoe  good  and 
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l^;al  sales  and  transfers  of  the  said  tract  of 
la^d  item  the  heirs  of  the  said  Martin  to  him- 
self. 

The  answer  put  in,  on  the  part  of  the  United 
States,  consists  of  a  general  denial  of  the  state- 
ments in  the  petition. 

The  evidences  of  title  exhibited  on  the  part 
of  the  petitioner  were. 

'1st.  The  petition  of  Andrd  Martin  to  the 
Governor  for  a  grant  of  3,200  arpents,  etc., 
dated  March  28,  1798. 

8*]  •2d.  The  concession  and  order  of  surv^ 
msde  by  Governor  Gayoso,  and  dated  2Gth 
April,  1798. 

3d.  The  sales  and  deeds  of  conveyance  by 
the  heirs  of  Andrfe  Martin,  under  which  the 
petitioner,  Hughes,  claims,  dated  respectively 
the  13th  and  14th  of  July,  1848. 

Testimony  was  offered  to  prove  the  genuine- 
ness of  Gayoso's  signature  to  the  order  of 
survey. 

The  District  Court  decided  in  favor  of  the 
petitioner  and  the  United  States  appealed. 

It  was  argued  by  Mr.  Crittenden  (At- 
torney-General) for  the  United  States,  and  by 
Messrs.  Janin  and  Taylor  for  the  appellee. 


Mr.  Justice  Nelson  delivered 'the  opinion  of 
the    court: 

This  is  an  appeal  from  a  decree  of  the 
District  Court  of  the  Eastern  District  of 
Louisiana. 

The  plaintiff  claimed  three  thousand  arpefnts 
of  land  situate  in  Louisiana,  and  fronting  on 
the  back  part  of  lands  of  Oliver  Thibodeaux, 
Theodore  Thibodeaux,  and  Claude  Martin, 
under  a  concession  to  Andr^  Martin  from  Gov- 
ernor Gayoso,  26  April,  1798.  The  proceed- 
ings were  under  the  Act  of  17th  June,  1844, 
reviving  the  Act  of  26th  May,  1824. 

Evidence  was  given  of  the  handwriting  of 
Martin  to  the  application  for  the  land,  and  of 
Governor  Gayoso  to  the  concession. 

The  plaintiff  also  produced  evidence  of  a  | 
conveyance  of  the  premises  to  himself  by  an 
instrument  bearing  date  14th  July,  1848,  pur- 
porting to  have  been  executed  by  the  heirs  of 
Andrd  Martin  the  original  grantee.  And  also 
notice  to  the  register  and  receiver  of  the  Land 
Office  at  Opelousas,  Louisiana,  of  an  applica- 
tion on  behalf  of  the  heirs,  by  their  attorney, 
for  confirmation  of  the  grant  under  date  of  23d 
December,    1836. 

The  concession  was  in  inchoate  and  incom- 
plete grant;  and  there  is  no  evidence  that  any 
possession  was  ever  taken  of  the  land,  nor  of 
any  claim  set  up  under  the  grant  to  the  same, 
from  its  date  down  to  1836,  when  notice  was 
given  to  the  officers  of  the  Land  Office;  nor 
any  evidence  of  the  existence  of  the  grant  dur- 
ing the  whole  of  this  period.  The  case  falls 
directly  within  the  principles  of  the  two  pre- 
vious  cases   just  decided. 

There  is,  also,  no  proof  of  any  title  in  the 
plaintiff  derived  from  the  original  grantee. 
The  conveyance  purporting  to  1^  executed  by 
the  heirs  notwithstanding  the  recitals  to  that 
effect,  furnishes  no  evidence  of  the  fact  of 
heirship. 

We   think   the    decree   of  the    court   below 
erroneous,  and  should  be  reversed;   and  that 
the  proceedings  be  remitted  to  the  court  below 
and  the  petition  be  dismissed. 
98 
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This  cause  came  on  to  be  heard  on  the 
transcript  of  the  record  from  the  District 
Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana,  and  was  argued  by 
counsel;  on  consideration  whereof,  it  is  now 
here  ordered,  adjudged  and  decreed  by  thi» 
court,  that  the  decree  of  the  said  District  Court 
in  this  cause  be,  and  the  same  is  hereby  re- 
versed, and  annulled;  and  this  cause  be,  and 
the  same  is  hereby  remanded  to  the  said  Dis- 
trict Court,  with  directions  to  dismiss  the  peti- 
tion of  the  claimant. 


THE   UNITED    STATES,   Appellanti^ 

V. 

ARMAND  PILLERIN  et  al. 
THE  UNITED  STATES,  Appellants, 

V. 

A.  B.  ROMAN. 
THE  UNITED  STATES,  Appellants, 

V. 

CARLOS   Db   VILLEMONTS   HEIRS   et  aL 
THE  UNITED  STATES,  Appellants, 

V. 

JEAN  B.  LABRANCHE'S  HEIRS. 

French  grants  made  after  cession  of  Louisiana 
to  Spain  not  valid — continued  possession, 
presumption  of  confirmation  by  Spain. 

*  This  court  aealn  decides,  as  in  0  How.  127,  and 
10  How.  609,  that  French  crrants  of  land  in  Louisi- 
ana,  made  after  the  treaty  of  FoDtalnbleau,  by 
which  Ix>ul8lana  was  ceded  to  Spain,  are  void,  nn- 
less  coDflrmed  by  the  Spanish  authorities  before  the 
cession  to  the  united  States. 

But  if  there  has  been  continued  possession  under 
the  grants  so  as  to  lay  the  foundation  for  presum- 
ing a  conflrmation  by  Spain,  then  the  cases  are  not 
included  within  the  Acts  of  1824  and  1844,  which 
loolc  only  to  inchoate  and  equitable  titles.  The 
District  ronrt  of  the  United  States  has  therefore 
no  jurisdiction. 

THESE  four  cases  were  land  cases,  arising 
under  the  Acts  of  1824  and  1844,  and 
were  appeals  from  the  District  Court  of  the 
United  States  for  Louisiana. 

They  were  cases  of  French  grants  made  after 
the  Treaty  of  Fontainbleau  by  which  Louis- 
iana was  ceded  to  Spain. 

They  were  argued  by  Mr.  Crittenden 
(Attorney-General)  for  the  United  States,  and 
by  Messrs.  Janin  and  Taylor  for  the  ap- 
];>ellees,  except  the  second,  which  was  argued 
by  Mr.  Soule. 

Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

These  four  cases  are  all  French  grants  made 
after  the  Treaty  of  Fontainbleau.  by  which 
Louisiana  was  ceded  to  Spain.  We  have  al- 
ready decided  in  the  cases  of  The  United 
States  T.  Reynes,  9  How.  127,  and  The  United 
States  v.  lyAuterive,  10  How.  607,  that  grants 
of  this  description  are  void,-  unless  confirmed 
bv  the  Spanish  authorities  before  the  cession  to 
the  United  States.  In  some  of  these  cases 
evidence  has  been  offered  *of  continued  [*10 
possession  by  the  grantees  of  those  claiming 
under  them,  ever  suiee  the  grants  were  made. 
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Bot  if  there  has  been  such  a  continued  posses- 
sion, and  acts  of  ownership  over  the  land  as 
voold  lay  the  foundation  for  presuming  a  con- 
firmation by  Spain  of  these  grants,  or  of  either 
of  them  or  any  portion  of  either  of  them,  such 
confirmation  would  amoimt  to  an  absolute 
title,  and  not  an  inchoate  or  imperfect  one. 
For  all  of  the  grants  are  absolute,  or  upon 
conditions  subsequent;  and  if  they  had  been 
originally  made  by  competent  authority,  would 
kave  passed  the  legal  title  at  the  time,  subject 
only  to  be  devested  by  a  breach  of  the  condi- 
tion, in  the  cases  where  a  condition  subsequent 
is  annexed.  Such  a  title,  if  afterwards  recog- 
nized by  the  Spanish  authorities,  is  protected 
by  the  Treaty,  and  is  independent  of  any  leg- 
islation by  Congress,  and  requires  no  proceed- 
in?  in  a  court  of  the  United  States  to  give  it 
ralidity. 

Titles  of  this  description  were  not  therefore 
embraced  in  the  Acts  of  1824  and  1844,  under 
which  these  proceedings  were  had.  These  laws 
were  passed  to  enable  persons  who  had  only 
an  inchoate  and  equitable  title,  to  obtain  an 
absolute  and  legal  one,  by  proceeding  in  the 
District  Court  in  the  manner  prescribed.  And 
when  the  title  under  which  the  party  claims 
would  be  a  complete  and  absolute  one,  if 
granted  by  competent  authority  or  established 
by  proof,  the  District  Courts  have  no  jurisdic- 
tion under  the  Acts  of  Congress  above  men- 
tioned to  decide  upon  its  validity.  The  Act 
of  1824  is  very  clear  upon  this  point;  and  it 
has  always  been  so  construed  by  this  court. 

Upon  this  ground  the  decree  of  the  District 
Court  in  each  of  these  cases  is  erroneous  and 
must  be  reversed  and  a  mandate  issued  direct- 
ing the  petitions  to  be  dismissed  for  want  of 
jurisdiction. 

But  this  decision  is  not  to  prejudice  the 
ripht«  of  the  respective  petitioners  or  either  of 
them  in  any  suit  where  the  absolute  and  legal 
title  to  tbe«e  lands  or  any  portion  of  them  may 
be  in  question,  or  prevent  them  from  showing 
if  they  can  that  the  French  grant  was  recog- 
nized as  valid  or  confirmed  by  the  Spanish 
authorities  before  the  Treaty  of  St.  Ildefonso. 

OBDEB. 

These  causes  came  on  to  be  heard  on  the 
transcript  of  the  record  from  the  District 
Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  Louisiana,  and  were  argued  by  counsel ; 
OB  consideration  whereof,  it  is  now  here  or- 
dered, adjudged  and  decreed  by  this  court,  that 
the  decree  of  the  said  District  Court  in  these 
eauaes  be,  and  the  same  is  hereby  reversed  and 
annulled;  and  that  these  causes  be,  and  the 
same  are  hereby  remanded  to  the  said  Dis- 
trict Court,  with  directions  to  dismiss  the  pe- 
titions of  the  claimants  for  want  of  jurisdic- 
tioiL. 


If]     •ALEXANDER    CRAWFORD,    Appel- 

lant, 

V. 

JAMES  POINTS,  Assignee  in  Bankruptcy  of 

Henry  Hottle. 

Jurisdiction — ^Appeal. 

An  appeal  does  not  lie  to  this  court,  from  the  de- 
cMon  of  a  District  Court  in  a  case  of  bankruptcy. 

Even  ff  it  would,  the  decree  of  the  District  Court 
to  ibis  c>«e  is  not  a  final  decree. 
14  li.  ed. 


THIS  was  an  appeal  from  the  District  Court 
of  the  United  States  for  the  Western  Dis- 
trict of  Virginia. 

The  facts  in  the  case  are  stated  in  the  opinion 
of  the  court  so  far  as  they  bear  upon  the  ques- 
tion of  jurisdiction;  and  it  is  unnecessary  to 
state  the  other  facts. 

It  was  argued  in  this  court  by  Mr.  Fultz  for 
the  appellant,  and  by  Mr.  Sttiart  for  the  ap- 
pellee. 

Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion *of  the  court: 

The  cases  may  be  disposed  of  in  a  few 
words. 

James  Points,  the  appellee,  was  appointed  as- 
signee of  Henry  Hottle  who  had  been  declared 
a  bankrupt,  by  the  District  Court  of  the  United 
States  for  the  Western  District  of  Virginia. 
And,  upon  the  petition  of  the  assignee  and  the 
hearing  of  the  parties  concerned,  certain  settle- 
ments and  transfers  of  property  made  between 
the  bankrupt  and  the  appellant,  were  declared 
to  be  fraudulent,  and  set  aside  by  the  court. 
From  this  decree  Crawford  appealed  to  this 
court. 

It  is  very  clear  that  the  appeal  cannot  be  sus- 
tained. The  appellant  endeavors  to  support  it, 
upon  the  ground  that  there  is  no  Act  of  Con- 
gress now  in  force  establishing  a  Circuit  Court 
for  the  Western  District  of  Virginia.  But,  as- 
suming this  to  be  the  case,  it  does  not  follow 
that  an  appeal  to  this  court,  can  be  taken  from 
the  decree  of  the  District  Court.  For  we  can 
exercise  no  appellate  power,  unless  it  is  con- 
ferred by  law ;  and  there  is  no  Act  of  Congress 
authorizing  an  appeal  to  this  court  from  the 
decision  of  a  District  Court  in  a  case  of  bank- 
ruptcy. It  was  so  held  in  Nelson  v.  Carland,  1 
How.  265,  and  in  the  case  £x-parte  Christy,  3 
How.  314,  316. 

Indeed,  if  an  appeal  would  lie  from  a  final 
decree  of  the  District  Court,  this  appeal  cannot 
be  maintained.  For  the  decree  is  not  final. 
An  account  is  directed  to  be  taken  of  the  rents 
and  profits  of  certain  lands,  with  an  option  to 
the  appellant  to  purchase  them  at  a  price 
named  in  the  decree;  and  in  that  event  he  is 
to  be  discharged  from  the  account  for  rents 
and  profits.  And,  moreover,  he  is  permitted  to 
retain  possession  of  certain  slaves,  until  it 
should  be  ascertained  whether  the  other  assets 
of  the  bankrupt's  estate  would  not  be  sufficient 
to  pay  his  'debts;  and  an  order  to  ac-  [•12 
count  for  their  hire  and  the  profits  of  their 
labor  is  suspended  in  the  meantime.  While 
these  things  remain  to  be  done  the  decree  is 
not  final,  and  no  appeal  from  it  would  lie  to 
this  court,  even  if  it  had  been  the  decree  of  a 
circuit  court  exercising  its  ordinary  equity  ju- 
risdiction. 

Upon  either  ground,  therefore,  this  appeal 
cannot  be  maintained,  and  is  therefore  dis- 
missed for  want  of  jurisdiction* 

OBDEB. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  District  Court  of 
the  United  States  for  the  Western  District  of 
Virginia,  and  was  argued  by  counsel;  on  con- 
sideration whereof,  it  is  now  here  ordered,  ad- 
judged and  decreed  by  this  court,  that  this 
cause  be,  and  the  same  is  hereby  dismissed  for 
the  want  of  jurisdiction. 

2» 
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JOHN    DARRIN6T0N,    Lorenzo    James    and 
Robert  D.  James,  Plaintiffs  in  Error, 

V. 

THE    BRANCH   OF    THE    BANK   OP    THE 
STATE    OP    ALABAMA. 

JOHN  DARRINGTON  and  Lorenzo  James 

V. 

SAME. 

Bank  bills  are  not  "bills  of  credit/'  within  the 

Constitution* 


The  bills  of  a  banking  corporation,  which  has  cor- 
porate property,  are  not  bills  of  credit  within  the 
meaning  of  the  Constitution,  although  the  State 
which  created  the  bank  is  the  only  stockholder, 
and  pledges  its  faith  for  the  ultimate  redemption 
of  the  bills. 


THESE  cases  were  brought  up  from  the  Su- 
preme Court  of  Alabama,  by  a  writ  of  er- 
ror  issued  under  the  25th  section  of  the  Judi- 
ciary Act.  The  facts  and  pleadings  are  stated 
in  the  opinion  of  the  court. 

It  was  argued  by  Mr.  Campbell  for  the  plain- 
tiffs in  error,  and  Mr.  Hopkma  for  the  defend- 
ants. 

Mr.  Campbell  contended  that  the  transac- 
tions as  described  by  the  pleas,  fell  within  the 
prohibitory  clause  of  the  Constitution  of  the 
United  States,  ''that  no  State  shall  issue  a  bill 
of  credit,''  and  cited  4  Peters,  410;  11  Peters, 
313;  7  Ala.  Rep.  18. 

Mr.  Hopkins,  for  the  defendants  in  error: 

In  the  case  of  Briscoe  v.  The  Bank  of  the 
Commonwealth  of  Kentucky,  11  Peters,  257, 
this  court  decided  that  the  notes  issued  by  such 
a  bank  as  the  one  which  is  the  defendant  in 
error,  were  not  bills  of  credit  within  the  pro- 
hibition of  the  Constitution  of  the  United 
States.  In  the  case  of  Owen  v.  The  Branch 
13*]  Bank  at  Mobile,  *which  is  the  defendant 
in  error,  the  Supreme  Court  of  Alabama  de- 
cided that  the  notes  issued  by  this  Bank  were 
not  bills  of  credit.  3  Ala.  Rep.  258. 

The  charter  of  this  Bank  is  a  public  statute 
of  the  State  of  Alabama.  6  Ala.  Rep.  289, 
294.  This  court  takes  notice  judicially  of 
such  statutes,  as  it  does  of  the  Acts  of  Con- 
gress.    9  Peters,  607,  625,  626. 

This  Bank  had  a  large  capital,  and  it  is  not 
denied  in  the  pleas,  and  it  was  in  the  case  of 
The  Kentucky  Bank,  that  the  capital  was  paid. 
Its  notes  were  received  in  payment  of  taxes  and 
debts  due  to  the  State  of  Alabama.  As  a  cor- 
poration the  Bank  incurred  responsibility,  and 
gave  credit  to  its  paper.  It  was  liable  for  the 
notes  and  bills  it  issued,  and  its  capital  was 
bound,  like  that  of  stock  banks,  for  the  pay- 
ment of  its  notes  in  gold  and  silver.  All  its 
property,  including  its  capital,  was  a  fund  for 
the  payment  of  the  debts  of  the  Bank.  The 
notes  of  the  Bank  were  circulated  upon  its  own 
credit,  and  every  holder  of  the  notes  had  the 
power  to  enforce  payment,  as  the  Bank  could 
be  sued.  The  notes  were  not  issued  by  the 
State,  but  by  the  Bank  in  its  corporate  name. 


Nom. — Whst  are   "bills  of  credit**   within   the 
Congtitntion   of   the  United   States.     See  note  to 
Craig  V.  liissouri,  7  L.  ed.  U.  8.  003. 
SO 


and  the  Bank  was  not  controlled  by  the  State, 
but  by  a  president  and  directors  appointed  by 
the  Legislature.  For  the  capital  and  powers  of 
the  Bank,  see  3  Ala.  Rep.  267.  According  to  & 
previous  judgment  of  this  court,  the  issuance 
and  circulation  of  its  notes  as  money,  by  sucli 
a  bank  is  no  violation  of  the  Constitution  of 
the  United  States.  11  Pet.  311,  315,  318,  320^ 
321,  322. 

Mr.  Justice  McLean  delivered  the  opinion 
of  the  court: 

This  is  a  writ  of  error  to  the  Supreme  Court 
of  Alabama,  under  the  26th  section  of  the  Act 
of   1789. 

An  action  was  brought  in  the  Circuit  Court 
of  Mobile  County  a^inst  the  plaintiffs  in  er- 
ror, by  the  commissioners  and  trustees  of  the 
banks  of  Alabama,  under  an  Act  of  the  State, 
by  serving  a  notice  on  them  in  behalf  of  the 
Branch  of  the  Bank  of  the  State  of  Alabama, 
at  Mobile,  as  the  makers  of  a  promissory  note 
expressly  made  payable  and  negotiable  at  the 
said  Branch  Bank,  dated  2d  of  December,  1843, 
and  in  which  they  promised,  twelve  months 
after  date,  to  pay  the  said  Branch  Bank  by  the 
name  and  description  of  Henry  B.  Halcomb,. 
cashier,  or  bearer,  the  sum  of  four  thousand 
dollars,  with  interest  thereon  from  date,  for 
value  received,  which  said  promissory  note  ia 
regularly  due  and  unpaid,  and  is  the  property 
of  the  Bank. 

The  defendants  below  first  pleaded  nil  debet,^ 
on  which  issue  was  joined. 

In  their  second  plea,  they  aver  that  the  con- 
sideration of  the  note  sued  for  consisted  of  cer- 
tain bills  of  credit  issued  by  the  •State  ['14 
of  Alabama,  imder  the  name  and  style  of  the* 
Branch  of  the  Bank  of  the  State  of  Alabama, 
at  Mobile,  by  which  the  State,  under  that  name, 
promised  to  pay  the  bearer  of  the  same  on  de- 
mand. That  these  bills  of  credit  were  for  such 
sums  as  showed  they  were  intended  to  be  circu- 
lated as  money.  And  that  the  object  of  the 
State  was  to  circulate  them  as  money,  through 
the  agency  of  the  Bank,  for  a  profit. 

The  third  plea  avers  that  the  note,  on  which* 
suit  is  brought,  was  made  and  delivered  to  the 
plaintiff  as  a  trustee  for  the  State,  and  that  the 
bills  were  received  of  the  Bank  by  the  defend- 
ants, to  put  them  into  circulation  as  money  for 
the  profit  of  the  State;  that  the  Bank  was  con- 
trolled by  the  State,  and  that  it  was  alone  lia- 
ble for  the  issues, made  by  the  Bank  in  the 
transaction  stated. 

The  plaintiff  below  demurred  to  the  defend- 
ant's pleas  except  the  first  one,  which  demurrer 
was  sustained.  And  on  a  jury  being  called  ta 
try  the  issue  they  found  the  amount  of  the  note 
and  interest  for  the  plaintiff,  on  which  judg- 
ment was  entered.  This  judsrment  was  taken 
by  writ  of  error  before  the  Supreme  Court  of 
Alabama,  which  affirmed  the  judgment.  And 
this  writ  of  error  is  now  prosecuted  in  thia 
court  to  reverse  the  judgment  of  affirmance. 

It  is  argued  that  this  case  should  be  dis- 
missed, as  there  was  no  special  assignment  of 
error  in  the  Supreme  Court  of  Alabama,  as  re- 
quired by  the  law  and  the  practice  of  that  court. 

The  Supreme  Court  of  Alabama  exercised 
jurisdiction  in  the  case,  and  affirmed  the  judg- 
ment of  the  Circuit  Court.  This  court  cannot 
look  behind  that   judgment  and   dismiss  the 

Howard   IS. 
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eanae  here  on  the  ground  of  a  supposed  viola- 
tion of  a  rule  of  practice  in  the  State  Court. 
Whether  there  was  an  assignment  of  error  or 
not  in  that  court,  can  be  of  no  importance,  as 
we  look  to  the  judgment  only  and  its  effects. 
But  it  may  be  proper  to  say  there  was  an  as- 
signment of  error  in  the  Supreme  Court  of 
Alabama,  "that  the  court  sustained  the  de- 
■iurrer  to  the  pleas,  and  gave  judgment  there- 
on in  favor  of  the  plaintiffs,  whereas,  by  the 
law  of  the  land  it  should  have  been  for  the 
defendants." 

The  judgment  on  the  demurrer  in  the  Cir- 
cuit Court  was  not  formally  entered,  but  the 
record  states,  "and  the  plaintiffs  moved  the 
court  for  judgment  agamst  the  defendants, 
which  was  resisted  by  the  defendants,  and  the 
plaintiff  demurred  to  all  the  defendants'  pleas 
except  the  first  one,  which  demurrer  was  by 
tlie  court  sustained,"  etc. 

The  writ  of  eiyor  brought  before  the  Su- 
preme Court  of  Alabama  the  judgment  of  the 
Circuit  Court  as  well  on  the  demurrer  as  on 
tiie  verdict  of  the  jury,  and  the  affirmance 
of  the  judgment  extended  to  both.  The  pleas 
demurred  to  raised  the  question  whether  the 
bills  of  the  Bank  were  bills  of  credit. 
15*]  •Under  certain  restrictions,  the  Con- 
stitution of  Alabama  authorized  the  General 
Assembly  to  establish  a  state  bank,  with  such 
number  of  branches  as  they  should  from  time 
to  time  deem  expedient. 

In  1823  the  State  Bank  was  established  on 
the  funds  of  the  State,  then  in  the  treasury, 
and  a  loan  obtained  by  an  issue  of  state  bonds. 
The  preamble  to  the  charter  states,  "whereas 
it  is  deemed  highly  important  to  provide  for 
the  safe  and  profitable  investment  of  such 
public*  funds  as  may  now  or  hereafter  be  in 
possession  of  the  Stieite,  and  to  secure  to  the 
community  the  benefits,  as  far  as  may  be,  of 
an  extended  and  undepreciating  currency;  Be 
it  enacted,"  etc. 

In  1832  the  Bank  at  Mobile  was  established 
with  a  capital  stock  of  two  millions  of  dollars, 
procured  from  the  sale  of  bonds  of  the  State, 
created  for  that  purpose. 

By  the  charter  a  president  and  fourteen  di- 
rectors were  to*  be  annually  elected  by  the 
L^slature,  who  were  required  to  make  a  re- 
port to  each  session  of  the  Legislature.  The 
corporation  was  authorized  to  issue  notes  of  a 
denomination  not  less  than  one  dollar,  to  dis- 
count notes  and  deal  in  bills  of  exchange,  not 
exceeding  certain  amounts.  The  ordinary 
powers  of  a  banking  corporation  were  con- 
ferred, with  a  prohibition  against  owing  debts 
exceeding  twice  the  amount  of  the  capital ;  and 
the  directors  were  made  personally  responsible 
for  any  excess  of  indebtment  of  the  Bank  as- 
sented to  by  them.  Until  one  half  of  the 
capital  stock  was  deposited  in  specie,  in  its 
vaults,  the  corporation  was  not  authorized  to 
ccmimence  operations.  The  remedy  for  col- 
lecting d^ts  was  reciprocal  for  and  against 
the  Bank.  And  the  credit  of  the  State  was 
pledged  for  the  ultimate  redemption  of  the 
notes  of  the  Bank. 

The  State  of  Alabama  was  the  only  stock- 
holder of  the  Bank;  but  it  was  placed  under 
the  control  of  directors  elected  by  the  Legisla- 
ture, and  one  half  of  thie  capital,  amounting  to 
the  sum  of  one  million  of  dollarsi  was  in  its 
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vault  for  the  redemption  of  its  bills.  With 
the  means  possessed  by  the  bank  when  it  com- 
menced business,  is  required  only  prudent 
management  to  sustain  its  credit,  and  effectuate 
the  objects  for  which  it  was  established. 

The  bills  issued  by  the  Bank  were  made  pay- 
able on  presentation  to  it,  and  they  were  signed 
by  its  President  and  Cashier.  The  bills  issued 
being  convertible  into  specie  by  the  holder,^ 
were  current,  and  in  all  transactions  were  re- 
ceived and  paid  out,  as  equal  in  value  to  specie 

It  is  impossible  to  say  that  bills  thus  issued 
come  within  the  definition  of  bills  of  credit. 
The  agency  constituted,  not  only  managed* 
the  Bank,  but  were  made  personally  liable  un- 
der certain  ^circumstances.  The  direct-  [•16- 
ors,  though  elected  by  the  Legislature,  per- 
formed their  duties  under  the  charter,  and 
like  all  other  directors  of  banks,  derived  their 
powers  and  incurred  their  responsibilities  from 
the  law  under  which  they  acted. 

It  is  not  perceived  that  their  action  was  not 
as  free  as  those  of  directors  who  are  elected  by 
individual  stockholders. 

The  promise  to  pay  was  made  by  the  Bank, 
and  its  credit  gave  to  its  bills  circulation ;  they 
were  in  no  respect,  therefore,  like  a  bill  of 
credit.  That  must  issue  on  the  credit  of  the 
State.  The  principles  laid  down  by  this  court 
in  the  case  of  Briscoe  v.  The  Bank  of  the  Com- 
monwealth of  Kentucky,  apply  to  this  case.  11 
Pet.  331.  In  that  case  it  is  said,  "to  con- 
stitute a  bill  of  credit  within  the  Constitution, 
it  must  be  issued  by  a  state,  on  the  faith  of 
the  state,  and  be  designed  to  circulate  as  money. 
It  must  be  a  paper  which  circulates  on  the 
credit  of  the  state ;  and  is  so  received  and  used 
in  the  ordinary  business  of  life." 

"The  individual  or  committee  who  issue  the 
bill  must  have  the  power  to  bind  the  state; 
they  must  act  as  agents,  and  of  course  do  not 
incur  any  personal  responsibility,  nor  impart, 
as  individuals,  any  credit  to  the  paper." 

Did  the  pledge  of  the  credit  of  the  State  in 
the  charter  of  the  Bank,  ultimately  to  redeem 
the  notes  of  the  Bank,  make  them  bills  of  cred- 
it? 

The  charter  is  a  public  law  and  this  court 
consider  it  as  before  them,  the  same  as  it  was 
before  the  court  of  Alabama. 

Upon  the  face  of  the  bills  there  is  no  promise 
to  pay,  by  the  State,  but  an  express  promise 
by  the  Bank.  In  this  there  is  an .  important 
difference  between  the  notes  of  the  Bank  and' 
bills  of  credit.  Whatever  agency  has  been.' 
employed  to  issue  a  bill  of  credit,  the  State 
promises  to  pay  the  bill,  or  to  receive  it  in  pay- 
ment of  public  dues.  And  when  a  particular 
fund  was  designated  out  of  which  the  bill 
should  be  paid,  it  depended  upon  the  faith  of 
the  State,  whether  such  fund  should  be  so  ap- 
propriated. 

llie  Bank  had  not  only  an  ample  fund  for 
the  redemption  of  its  paper,  but  a  siunmary 
mode  was  provided  by  which  the  payment  of 
its  bills  could  be  legally  enforced.  And  the 
directors  were  personally  liable,  if  the  issues  of 
the  Bank  exceeded  twice  the  amount  of  its  cap- 
ital paid  in.  And  besides,  the  notes  and  bills- 
of  exchange  taken  on  its  discounts,  enlarged> 
the  means  of  the  Bank,  and  increased  the  se- 
curity of  the  bill  holders. 

The  charter  of  the  Bank  gave  to  it  all  the- 
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means  ol  credit  with  the  public,  that  banks 
usually  have  or  could  desire.  That  some  reli- 
ance may  have  been  placed  on  the  guaranty,  of 
the  eventual  payment  of  the  notes  of  the  Bank 
by  the  State  may  be  admitted.  But  this  was  a 
17*]  liability  altogether  different  from  *that 
of  a  state  on  a  bill  of  credit.  It  was  remote 
and  contingent.  And  it  could  have  been  noth- 
ing more  than  a  formal  responsibility,  if  the 
bank  had  been  properly  conducted.  No  one 
received  a  bill  of  this  Bank  with  the  expecta- 
tion of  its  being  paid  by  the  State. 

But  it  is  said  the  State  employed  the  Bank  as 
an  agency,  through  which  its  bills  should  be 
circulated,  for  the  profit  of  the  State. 

The  State,  as  a  stockholder,  received  a  profit, 
if  any  profit  was  realized,  through  the  opera- 
tions of  the  Bank.  But  this  is  the  condition  of 
individval  stockholders  in  all  banks.  And  as 
well  might  it  be  said  that  the  individual  stock- 
holders of  a  bank  issue  its  notes,  as  that  the 
State  of  Alabama  issued  the  notes  of  the 
Branch  Bank  at  Mobile. 

A  bank  in  either  pase  acts  under  its  corpo- 
rate powers,  and  the  directors  derive  their  pow- 
ers and  incur  their  responsibilities  under  the 
law  which  governs  them.  The  directors  of  the 
Mobile  Bank,  in  the  discharge  of  their  duties, 
it  would  seem,  were  as  independent  as  the  di- 
rectors of  other  banks. 

A  bill  of  credit  emanates  from  the  sover- 
eignty of  the  State.  It  rests  for  its  currency 
on  the  faith  of  the  State  pledged  by  a  public 
law.  The  State  cannot  be  sued  ordinarily  on 
such  bill,  nor  its  payment  exacted  against  its 
will.  There  is  no  fund  or  property  which  the 
holder  of  the  bill  can  reach  by  judicial  process. 
Such  an  instrument  is  altogether  different,  in 
form  and  in  substance,  from  the  notes  issued 
by  the  Branch  Bank  at  Mobile.  The  fact  that 
the  State  of  Alabama  may  be  sued  by  one  of  its 
citizens,  does  not  alter  the  case.  Such  law  may 
be  repealed  at  pleasure,  and  if  judgment  could 
be  obtained,  the  payment  of  it  could  not  be  en- 
forced. 

The  State,  as  a  stockholder,  held  its  property 
as  a  corporation  or  individual  could  hold  it  in 
the  Mobile  Bank.  The  specie  in  its  vaults, 
notes  taken  on  discounts,  and  every  description 
of  property  managed  by  the  directors  of  the 
Bank,  were  subject  to  judicial  process  by  its 
creditors.  And  in  such  a  procedure  the  State, 
in  its  sovereign  capacity,  could  not  interfere. 
Its  powers  "would  be  no  greater  than  the  powers 
of  individual  stockholders  of  a  bank,  under 
similar  circumstances. 

The  affirmance  of  the  judgment  of  the  Cir- 
cuit Court  which  sustained  the  demurrer  to  the 
pleas  by  the  Supreme  Court  of  Alabama  was 
right,  and  its  judgment  is  therefore  afiSrmed. 

Mr.  (Justice  Grier  dissented. 

18*]  ♦order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Supreme  Court  of 
the  State  ol  Alabama,  and  was  argued  by  coun- 
sel; on  consideration  whereof,  it  is  now  here 
ordered  and  adjudged  by  this  court,  that  the 
judgment  of  the  said  Supreme  Court  in  this 
cause  be,  and  the  same  is  hereby  affirmed,  with 
-costs  and  damages  at  the  rate  of  six  per  centum 
per  annum. 

Arg  14  Ala.  192. 
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CHARLES    BALLANCE,    Plaintiflf   in   Error, 

V. 

ROBERT  FORSYTH,  Lucien  Dumain,  and  An- 
thony R.  Bovis. 

Land  patent — ^village  of  Peoria — ejectment  by 
subsequent  patentee  against  prior  patentee^- 
Tax  sale  of  part  of  section,  for  taxes  on  Um 
whole,  void  for  irregularity. 

On  the  15th  of  May,  1820.  CoDgress  passed  an 
Act  (3  Stat,  at  Large,  605)  for  the  benefit  of  the  In- 
habitants of  the  village  of  Peoria,  by  which  every 
person  claiming  a  lot  In  the  village  was  to  give 
notice  to  the  Register  of  the  Land  Office,  whose  re- 
port was  to  be  laid  before  Congress. 

On  the  3d  of  March,  1823,  Congress  passed  an- 
other Act  (3  Stat,  at  Large,  786),  granting  to  each 
of  the  French  and  Canadian  Inhabitants  and  other 
settlers  according  to  the  report,  the  lot  upon  which 
they  had  settled ;  and  directed  the  surveyor  of  the 
public  lands  to  make  a  plat  of  the  lots,  for  which 
patents  were  to  be  issued  to  the  claimants. 

This  survey  and  plat  were  not  made  until  April 
and  May,  1837. 

In  November,  1837,  a  person  who  was  not  a  set- 
tler, purchased  at  the  Land  Ofllce,  at  private  entry, 
the  fractional  quarter  of  land  which  Included  some 
of  the  above  lots,  and  soon  afterwards  obtain »fl  a 

fatent.     Both   the  certificate  and  patent  reserved 
he  rights  of  the  claimant  under  the  Acts  of  Con- 
gress above  mentioned. 

In  1845  and  1847  these  claimants  obtained  pat- 
ents. 

They  were  entitled  to  recover  In  ejectment  from 
the  persons  who  held  under  the  private  entry  and 
patent. 

The  title  of  the  plaintiffs  was  not  devested  by  a 
tax  sale  in  1843.  The  whole  fractional  quarter  sec- 
tion was  taxed  and  one  acre  off  of  the  east  side  sold. 
This  sale  was  irregular. 

THIS  case  was  brought  up  by  writ  of  error 
fit)m  the  Circuit  Court  of  the  United  States 
for  the  District  of  Illinois. 

It  was  an  ejectment  brought  bv  Forsyth,  Du- 
main, and  Bovis,  to  recover  two  lots  of  ground, 
viz.:  Nos.  47,  and  66,  in  the  town  of  Peoria. 
The  bills  of  exceptions  extended  over  thirty- 
seven  pages  of  the  printed  record,  and  included 
deeds  and  depositions  and  proceedings  under  a 
tax  sale,  etc.,  etc.  It  is  therefore  impossible 
to  insert  them.  The  following  is  a  siunmary 
notice  of  the  evidence  offered  on  the  trial  by 
plaintiffs  and  defendant: 

Plaintiffs'  Evidence. 

1.  The  Act  of  Congress  passed  on  the  16th 
of  May,  1820,  (3  Stat,  at  Large,  606).  It  di- 
rected that  every  person  who  'claimed  a  [*19 
lot  in  the  village  of  Peoria  should  give  notice 
of  his  claim  to  the  Register  of  the  Land  Office, 
whose  report  should  be  laid  before  Congress. 

2.  An  Act  of  Congress  passed  on  the  3d  of 
March,  1823,  (3  Stat,  at  Large,  786),  after  the 
report  of  the  register  had  been  received.  It 
granted  to  such  of  the  French  and  Canadian 
inhabitants  and  other  settlers  in  the  village,  as 
had  settled  there,  prior  to  the  1st  of  January, 
1813,  the  lot  so  settled  upon  and  improved. 
The  second  section  of  the  Act  required  the  sur- 
veyor of  the  public  lands  to  cause  a  survey  to 
be  made  of  the  several  lota,  and  to  designate  on 
a  plat  thereof  the  lot  confirmed  and  set  apart 
to  each  claimant,  and  to  forward  the  same  to 
the  Secretary  of  the  Treasury,  who  should 
cause  patents  to  be  issued  in  favor  of  such 
claimants,  as  in  other  cases. 

This  survey  and  plat  were  not  made  until 
April  and  May,  1837. 

3.  A  patent  to  Boushier  for  lot  No.  47,  is- 
sued on  the  27th  of  March,  1847. 
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4.  A   plat  of  the  village. 

5.  A  plat  of  lot  No.  47. 

6.  Testimony  taken  under  a  commission  rel- 
mtiye  to  the  settlement  of  the  lots. 

7.  Deed  to  plaintiffs,   11th  December,   1836. 

8.  Patent  for  lot  No.  66,  December  16,  1845. 

9.  Plat  of  lot  No.  65. 

10.  Deed  to  plaintiffs,  September  16,  1836. 

12  [  Plats  of  an  addition  to  the  town. 
13.  An  agreed  statement  of  certain  facts. 
Defendant's  Evidence. 

1.  A  certificate  from  the  register,  showing 
that  on  the  15th  of  November,  1837,  John  L. 
Bogardus  entered  and  purchased  the  southeast 
fractional  quarter  of  section,  No.  9,  containing 
2^/Mt  acres.  This  included  the  lots  in  ques- 
tion. 

2.  Deed  from  Bogardus  to  Underbill  of  the 
wlK>le  south  east  fractional  quarter. 

3.  Two  deeds  from  Underbill  to  Ballanoe, 
the  plaintiff  in  error. 

4.  Proceedings  relative  to  a  tax  sale.  The 
taxes  were  assessed  on  the  fractional  quarter, 
and  an  "acre  off  east  side'*  was  sold  to  Bal- 
lance. 

5.  Deed  under  the  sale  from  the  sheriff  con- 
veying the  land  in  dispute. 

6.  An  award  between  Ballanoe,  Bigelow,  and 
Underbill,  whereby  the  lots  in  dispute  were  as- 
signed to  Ballance. 

SO*]    *7.  Copies  of  certificates  relative  to  Bo- 
gardus' pre-emption. 

8.  Patent  to  Bogardus,  January  5,  1838. 

The  plaintiffs  then  offered  in  evidence  a  copy 
of  the  certificate  of  entry  which  the  register 
save  to  Bogardus,  and  which  contained  the  fol- 
lowing reservation: 

"Now,  therefore,  be  it  known,  that,  on  pres- 
entation of  this  certificate  to  the  Commissioner 
of  the  General  Land  Office,  the  said  John  L. 
Bogardus  shall  be  entitled  to  receive  a  patent 
for  the  lot  above  described,  subject,  however,  to 
the  right  of  any  and  all  persons  claiming  under 
the  Act  of  Congress  of  3d  March,  1823,  entitled 
'An  Act  to  confirm  claims  to  lots  in  the  village 
of  Peoria,  in  the  State  of  Illinois.' 

Samuel  Leech,  Register." 

The  patent  contained  a  similar  reservation. 

The  above  was  all  the  material  evidence  giv- 
«n  in  the  case.  Each  party  saved  the  right  on 
the  argument  of  the  cause,  to  object  to  any 
of  said  evidence  on  the  ground  of  the  incom- 
petency or  effect  of  the  evidence,  but  not  to 
make  merely  formal  objections,  such  as  proof 
of  authenticitv  of  papers  offered. 

It  was  further  agreed  that  the  property  in 
controversy  was  woH;h  more  than  two  thousand 
dollars;  whereupon  the  court  instructed  the 
jury  to  bring  in  a  verdict  for  the  plaintiffs,  as 
by  law  they  were  entitled  to  recover  on  the 
above  facts.  To  all  of  which  opinions  of  the 
court  the  defendant  excepted,  and  prayed  this, 
his  bill  of  exceptions,  be  sealed,  signed,  and 
made  of  record,  which  is  accordingly  done,  etc. 

Nath'l  Pope,     [seal.] 

Upon  this' bill  of  exception,  the  case  came  up 
to  this  court. 

It  was  argued  by  Mr.  Ballance  for  the  plain- 
tiff in  error,  and  Mr.  Gamble  for  the  defend- 
ants in  error. 
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Mr.  Justice  M'Lean  delivered  the  opinion  of 
the  court: 

This  cause  is  brought  before  us,  from  the 
District  of  Illinois,  by  a  writ  of  error. 

It  is  an  action  of  ejectment  to  recover  the 
possession  of  three  lots,  niunbered  47,  65,  and 
68,  in  the  Town  of  Peoria,  under  the  Act  of 
Congress  of  the  3d  of  March,  1823,  entitled 
"An  Act  to  confirm  certain  claims  to  lots  in 
the  Village  of  Peoria."  The  claim  47  contains 
twenty-seven  thousand  four  hundred  and  forty 
nine  square  feet  and  seven  hundredths;  sur- 
veyed and  designated  as  covered  by  claim  47, 
in  the  southeast  fractional  quarter  of  frac- 
tional section  nine,  in  township  8,  north  of 
ran^  eight,  and  east  of  the  fourth  principal 
meridian,  etc. 

*Lots  65  and  68  contain  the  same  num-  [*2 1 
her  of  square  feet,  and,  in  fact,  constitute  but 
one  lot,  situated  in  the  same  fractional  quarter 
section.  Separate  suits  were  brought  for  these 
lots,  but)  being  consolidated,  they  are  included 
in  one.  The  defendant  below  pleaded  ndt  guilty. 
At  the  trial  exceptions  were  taken  to  the 
rulings  of  the  court,  which  present  the  points 
of  law  to  be  decided. 

The  whole  of  the  evidence  was  copied  into 
the  bill  of  exceptions,  on  which  the  court  in- 
structed the  jury  to  find  a  verdict  for  the  plain- 
tiffs,  as  by  law  they  were  entitled  to  recover  on 
the  facts,  to  which  instriictiom  the  defendant 
excepted. 

The  parties  must  have  considered  this  case 
as  a  demurrer  to  the  evidence,  or  as  a  special 
verdict.  As  there  was  evidence  on  both  sides, 
some  of  which  was  confiicting,  it  could  not 
be  considered  as  strictlv  a  demurrer  to  evi- 
dence. Nor  was  it  strictly  a  special  verdict,  as 
the  instruction  was  given  before  the  jury  found 
the  facts. 

From  the  whole  of  the  evidence  being  set 
out  in  the  bill  of  exceptions,  we  may  suppose 
it  to  have  been  the  intention  of  the  parties  to 
treat  the  facts  as  agreed  or  undisputed,  in  order 
that  the  law  applicable  to  them  might  be  pro- 
nounced by  the  court. 

In  sustaining  the  jurisdiction  of  this  case,  ft 
is  not  to  be  considered  as  a  precedent.  It  im- 
poses a  labor  on  the  court  which  they  are  not 
bound  to  incur.  But,  as  there  seems  to  be  not 
much  difficultry  in  the  facts,  the  court  will  de- 
cide the  questions  of  law,  as  far  as  it  shall  be 
necessary  to  examine  them. 

By  the  Act  of  15th  of  May,  1820,  Congress 
provided  that  every  person,  or  the  1^1  repre- 
sentative of  every  person,  who  claims  a  lot 
or  lots  in  the  Village  of  Peoria,  shall,  on  or  be- 
fore the  first  day  of  October  next,  deliver  to 
the  Register  of  the  Land  Office,  for  the  district 
of  Edwardsville,  a  notice  of  his  claim,  and  the 
register  was  required  to  examine  the  evidence 
in  support  of  the  same,  and  report  to  the  Sec- 
retary of  the  Treasury  such  as  in  his  opinion 
should  be  confirmed;  and  the  Secretary  was  re- 
quired to  lay  the  same  before  Congress  for  its 
determination. 

On  the  3d  of  March,  1823,  an  Act  was  passed 
granting  to  each  of  the  French  and  Canadian 
inhabitants,  and  other  settlers  in  the  Village  of 
Peoria,  whose  claims  are  ascertained  in  a  re- 
port made  by  the  Register  of  the  Land  Office  at 
EdwardsviUeu  in  pursxiance  of  the  Act  of  1820, 
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and  who  bad  settled  a  lot  In  the  village,  prior 
to  the  let  of  January,  1813,  etc.,  where  the 
same  shall  not  exceed  two  acres ;  and  when  the 
seme  shall  exceed  two  acres,  more  than  four 
acres  shall  not  be  confirmed.  'Trorided 
nothing  in  this  Act  contained  shall  be  so  con- 
22*]  strued  as  to  *afrect  the  right,  if  any  such 
there  be,  of  any  other  person  or  persons  to  the 
said  lots,  or  any  part  of  them,  derived  from  the 
United  States  or  any  other  source  whatever,  or 
as  a  pledge  on  the  part  of  the  United  States  to 
make  good  any  deficiency,"  etc. 

And  the  surveyor  of  the  public  lands  was  re- 
quired to  survey  the  lots,  designating  those 
confirmed,  which  survey  and  plat  were  to  be 
returned  to  the  Secretary,  who  was  required  to 
issue  patents  to  the  claimants.  The  surveys,  it 
appears,  were  not  executed  for  several  years; 
but,  at  length,  having  been  made  and  forward- 
ed to  Washington,  a  patent  was  issued  to  the 
legal  representatives  of  Louis  Le  Boushier  for 
lot  No.  47,  the  27th  of  March,  1847.  The  pro- 
viso in  the  Act  of  1823  was  copied  into  the 
pstent. 

A  plat  was  in  evidence  showing  that  lot  No. 
47  was  situated  in.  the  southeast  fractional 
quarter  section  9. 

Testimony  was  introduced  to  show  that  this 
lot  was  inhabited  by  Le  Boushier  prior  to  1813. 
On  the  nth  of  December,  1836,  Joseph 
Touchette  and  Madeline,  his  wife,  who  was 
the  daughter  of  Le  Boushier,  and  his  onl^  liv- 
ing child  and  heir,  executed  a  deed  to  pUuntiff 
for  the  above  lot. 

A  patent  was  also  read  to  Antoine  Bour- 
bonne,  or  to  his  legal  representatives,  dated  the 
16th  of  December,  1845,  for  lot  66,  also  cov- 
ered by  claim  68.  By  the  recitals  in  this  pat- 
ent, it  appeared  that  this  claim  had  been  pre- 
sented to  the  Register  at  Edwardsville,  and  rec- 
ommended by  hmi  for  confirmation,  on  which 
the  grant  was  issued  under  the  Act  of  1823. 
A  plat  was  introduced,  showing  the  locality  of 
this  lot  to  be  in  the  same  fractional  quarter 
section  as  No.  47,  and  also  a  description  of  its 
boundary. 

A  deed  from  Bourbonne  to  the  plaintiflTs  was 
in  evidence  for  the  above  lot,  dated  16th  Sep- 
tember, 1836. 

Charles  Ballance  was  admitted  to  defend  in 
the  place  of  Lincoln,  that  suit  having  been 
consolidated  with  the  one  brought  by  the  plain- 
tiffs against  Qoudy  for  the  other  lot.  Bal- 
lance admits  himself  to  be  in  possession  of 
lots  No.  47  and  65-68,  described  in  the  declar- 
ation. 

It  was  agreed  that  Ballance  was  in  possession 
of  that  portion  of  said  premises  covered  by 
lots  1  and  2  in  block  51,  more  than  seven  years 
before  the  commencement  of  this  suit,  by  act- 
ual residence  with  his  family  thereon,  up  to 
1845,  and  from  that  time  by  his  tenants;  and 
that  portion  of  said  premises  northwest  of 
Water  Street,  in  Bigelow  and  Underhill's  addi- 
tion to  Peoria,  was  possessed  moi:e  than  seven 
years  by  the  inclosure  and  cultivation  of  the 
89  me  as  a  garden. 

It  was  agreed  that  J.  L.  Bogardus,  in  1832, 
was  in  possession  of  the  southeast  fractional 
2S*]  quarter  of  section  9,  township  8,  *north 
of  range  8,  east  of  the  4th  principal  meridian, 
and  continued  in  possession  until  18349  when 
%4 


Isaac  Underbill  went  into  possession  under 
Bogardus,  and  that  Ballance  was  in  possession 
of  the  premises  in  dispute  under  title  from  Bo- 
^rdus;  neither  of  them  resided  on  the  prem* 
ises,  but  had  tenants. 

On  the  15th  of  November,  1837,  Bogardus 
purchased  the  southeast  fractional  qiuirter  of 
section  No.  9.  A  deed  for  the  same  was  made 
by  Bogardus  to  Isaac  Underbill,  dated  the  5tb 
of  August^  1834.  On  the  7th  of  July,  1841, 
Underbill  and  wife  conveyed  to  Ballance,  lots 
Nos.  8,  9,  and  7,  in  block  No.  34,  and  lots 
5  and  6,  in  block  No.  38,  in  the  above  addition 
to  the  town.  And,  on  the  1st  of  February, 
1842,  Underbill  and  wife  conveyed  to  Ballance 
lot  No.  3,  in  block  51,  in  the  above  addition  to 
the  town. 

A  record  and  proceeding  of  the  Ck>unty  Ck>m- 
missioners  of  Peoria  County  shows  that  a  tax 
was  laid  upon  real  property  in  the  county, 
for  1843,  and  that  such  tax  was  imposed  on  the 
southwest  and  southeast  qiuirters  of  said  sec- 
tion, and  that,  on  a  return  of  the  collector^ 
that  the  owner  had  no  personal  property  in  the 
county  out  of  which  the  taxes  could  be  made,, 
a  jud^ent  was  rendered  against  the  land  by 
the  Circuit  Court,  under  the  statute  of  Illinois, 
and  an  order  was  issued  to  the  sheriff,  direct- 
ing him  to  sell  the  delinquent  land  to  such  per- 
son as  should  pay  the  tax  for  the  smallest  qiuui- 
tity  of  the  tract. 

And  the  defendant  offered  to  read  a  deed 
from  the  sheriff  on  said  tax  sale  to  Charles  Bal- 
lance, covering  a  part  of  lot  No.  65,  which  was 
objected  to  bv  the  plaintiffs,  and  the  court  sus- 
tained the  objection,  on  the  ffround  that  the 
sale  was  contrary  to  law;  to  which  decision  the 
defendant  accepted. 

As  there  appears  to  have  been  no  specific  ex- 
ception taken,  and  as  we  have  not  the  opinion 
of  the  court,  except  that  the  evidence  was  de- 
fective, and  could  not  sustain  the  tax  title,  we 
are  left  to  conjecture  as  to  the  particular 
ground  of  the  decision. 

One  acre  of  land  was  sold  by  the  sheriff, 
^off  of  the  east  side  of  the  southwest  and  south- 
east fractional  quarters  of  section  number 
nine,"  etc  In  these  two  fractional  quarters 
there  appear  to  have  been  about  one  hundred 
and  fifty  acres.  It  is  not  said  in  what  form 
the  acre  was  to  be  surveyed.  Certainty,  in  such 
a  case,  is  necessary  to  make  the  sale  valid,  for 
on  the  form  of  the  acre  its  value  may  chiefly 
depend.  And  there  is  nothing  on  the  face  of 
the  deed  or  in  the  proceeding,  previous  to  the 
sale,  which  supplies  this  defect. 

It  is  singular  that  the  land  should  be 
sold  ill  the  name  of  Ballance,  and  that  be 
should  become  the  purchaser;  especially  as 
he  appears  to  have  been  in  possession  of 
the  land  as  owner.  *  Although  the  [*24 
right  of  Bourbonne  to  lot  65  was  recognized 
by  the  government,  by  the  Act  of  Congress  of 
1823,^  yet,  until  the  public  surveyor  marked 
the  lines,  its  position  and  extent  could  not  be 
ascertained.  And  it  appears  that  this  duty 
was  neglected  by  the  public  surveyor  for  many 
years.  The  patent  was  not  issued  until  in 
1845,  two  years  after  the  tax  was  assessed. 
And  it  is  not  perceived  how  the  specific  lot 
could  be  taxed  when  its  boundaries  were  not 
knowa.    It  seems  to  bavs  been  included  in  the 
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southeast  frmctional  quarter  section,  but  it  was 
not  taxable  as  a  part  of  that  tract.  Both  the 
entry  and  the  patent  of  Bogardus  for  the 
fractional  quarter  section  contained  an  excep- 
tion of  the  rights  of  all  persons  claiming  under 
the  Act  of  Congress  of  the  3d  of  March,  1823. 
So  that  the  whole  or  any  part  of  the  lots 
claimed  by  the  plaintifTs,  which  may  have  been 
included  in  either  of  the  fractional  quarter  sec- 
tions, both  having  the  same  exception,  the 
claim  to  such  lots  was  not  afTected  by  the  pat- 
ent. And  consequently,  neither  of  the  lots 
were  liable  to  be  sold  for  the  taxes  on  the 
tracts   which  included  them. 

The  court  will  not,  unless  fraud  be  shown, 
look  behind  the  patents  for  the  lots  in  contro- 
versy. That  the  patent  covers  the  lots,  as  sur- 
veyed, seems  not  to  be  disputed.  We  cannot, 
therefore*  in  an  action  at  law,  inquire  whether 
the  lots,  as  originally  claimed,  are  accurately 
described  in  the  patents.  The  survey  having 
been  made  by  a  public  officer  and  sanctioned 
by  the  government,  the  legal  title  must  be 
held  to  be  in  the  patentee. 

If  the  patent  to  Bogardus  be  of  prior  date, 
the  reservation  in  the  patent,  and  also  in  his 
entry,  was  sufficient  notice  that  the  title  to 
those  lots  did  not  pass.  And  this  exception  is 
sufficiently  shown  by  the  acts  of  the  govern- 
ment. 

These  lots  were  surveyed  before  the  taxes 
were  assessed  for  1843;  but  the  assessments 
were  made  on  the  fractional  quarter  section, 
without  regard  to  the  lots  reserved.  Such  lots 
were  neither  assessed  nor  sold  for  the  taxes  due 
on  them,  and  they  were  not  liable  for  the  taxes 
due  on  the  quarter  section. 

That  Ballance,  being  liable  for  the  tax, 
should  permit  his  own  land  to  be  sold,  and 
purchase  one  of  the  lots,  or  a  part  of  it,  to  pay 
the  taxes  on  the  larger  tract,  would  seem  to  re- 
quire explanation.  Had  a  stranger  purchased 
at  this  sale  a  part  of  the  quarter  sections,  from 
the  irregularity  of  the  procedure,  it  is  not  per- 
ce'ved  how  {he  tax  title  could  have  been  sus- 
tained. But,  however  this  may  be,  we  are 
dear  that  the  sale  of  lot  sixty-five,  or  a  part  of 
it,  under  the  circumstances,  is  void,  and,  con- 
sequently, that  the  sheriff's  deed  on  such  sale 
was  propirly  rejected.  As  the  whole  law  of 
the  case  seemed  to  have  been  submitted  to  the 
court,  the  deed,  if  admitted  as  prima  facie  evi- 
dence, could  not  have  changed  the  result. 
35*]  *The  statute  did  not  protect  the  pos- 
session of  the  defendant  below.  His  patent 
excepted  these  lots;  of  course  he  had  no  title 
under  it,  for  the  lots  excepted. 

The  judgment  oif  the  Circuit  Court  is  af- 
firmed,  with   costs. 

OBDEB. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Illinois, 
and  was  argued  by  counsel;  on  consideration 
whereof,  it  is  now  here  ordered  and  adjudged 
1^  this  court,  that  the  judgment  of  the  said 
Circuit  Court  in  this  cause  be,  and  the  same  is 
hoftj  ftf«wn*»«i.  with  costa. 

AfTg  0  McLean,  M2. 
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JOHN  DOE,  Ex.  Dem.  HALLETT  &  WALKER, 
Executors  of  Joshua  Kennedy,  Deceased, 
Plaintiffs  in  Error, 

▼. 

ALFRED  R.  BEEBE,  Oeom  W.  Hilliard, 
Alexander  M.  Carr,  Charles  T.  Ketchum,  and 
John  Horsf eldt. 


In  Alabama,  after  admission,  Congress  could 
not  grant  land  between  high  and  low  water 
mar£ 


The  principles  established  in  the  cases  of  8  How. 
212,  and  9  How.  477,  axaln  affirmed,  vis. :  that 
after  the  admission  of  Alabama  into  the  Union  as 
a  State,  Congjess  coald  make  no  grant  of  land  sit- 
uated between  high  and  low  water  marks. 


THIS  case  was  brought  up  from  the  Supreme 
Court  of  Alabama  by  a  writ  of  error  issued 
under  the  25th  section  of  the  Judiciary  Act. 

The  plaintiff  in  error  brought  an  ejectment 
in  the  Circuit  Court  of  Mobile  County,  under 
the  circumstances  stated  in  the  opinion  of  the 
court.  The  judgment  of  that  court  was  against 
them,  and  they  then  appealed  to  the  Supreme 
Court  of  Alabama,  where  the  judgment  was 
affirmed.  They  then  brought  the  case  up  to  this 
court. 

It  was  argued  by  Mr.  Campbell  for  the 
plaintiffs  in  error. 

Mr.  Chief  Justice  Taney  delivered  the  opin* 
ion  of  the  court: 

This  is  an  action  of  ejectment;  and  the 
plaintiffs  in  error  claim  title  to  the  premises 
under  a  contract  of  sale  made  by  Morales,  the 
Spanish  Intendent  at  Pensacola,  with  a  certain 
William  McVoy,  for  twenty  arpents  of  land  on 
the  west  side  of  the  river  Mobile,  bounding  on 
the  river;  which  contract  was  afterwards  eon- 
firmed  by  an  Act  of  Congress. 

The  contract  with  McVoy  was  made  in  1806. 
He  subsequently  assigned  his  interest  to  Wil- 
liam J.  Kennedy  and  Joshua  Kennedy,  and 
*the  latter  became  the  sole  owner  by  [*26 
an  assignment  from  the  former.  An  Act  of 
Congress  was  passed  in  1832,  confirming  the 
title  of  Joshua  Kennedy  upon  two  conditions: 
1st.  That  the  confirmation  should  amount  to 
nothing  more  than  the  relinquishment  of  the 
right  of  the  United  States  at  that  time  in  the 
land ;  and,  2d.  That  the  lands  before  that  time 
sold  by  the  United  States,  should  not  be  com- 
prehended within  the  Act  of  confirmation. 
And  in  1837,  a  patent  was  issued  to  Joshua 
Kennedy,  reciting  in  full  this  Act  of  Congress 
under  which  it  was  granted. 

It  is  admitted  in  the  record,  that  the  land  in 
question  was  below  high  water  mark  when  the 
United  States  sold  the  land  on  which  Fort 
Charlotte  stood,  in  the  Town  of  Mobile.  These 
lands  were  divided  into  lots  and  sold  in  1820 
and  1821,  and  patents  were  issued  to  the  pur- 
chasers in  the  year  last  mentioned.     The  de- 


Norn. — Right  of  the  United  States,  and  the 
States,  to  shore  lands,  and  accretions  against  piers. 

The  shores  of  navigable  waters  and  the  sofl  nn- 
der  them  between  high  and  low  water  marks  were 
not  granted  by  the  Constltntlon  to  the  United 
States,  bat  were  reserved  to  the  States  respective^ 
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feodanU  m&de  title  to  three  of  these  lots, 
which  bounded  on  the  river,  and  it  was  ad- 
mitted that  at  the  time  of  the  sate  high  water 
extended  over  their  eastern  limita;  and  that  the 
land  now  in  controversy  was  reclaimed  from 
the  water  and  filled  up  bj  those  under  whom 
the  defendants  claimed. 

The  question,  therefore,  to  be  decided  In 
this  case  ia,  whether  the  title  obtained  under 
MeVoT's  contract,  conflnned  b^  the  Act  of 
Congress  in  1832;  or  the  title  obtained  under 
the  sale  of  the  lots  in  1S20  and  1821,  ia  the  su- 
perior and  better  title. 

The  principle!  of  Ian  on  which  this  question 
depends,  have  already  been  decided  in  thia 
court  in  Pollard  v.  Ha^n,  3  How.  212,  and 
in  Goodtitle  t.  Elbbe,  9  How.  477,  478.  And 
according  to  the  decisioDa  in  these  two  cases, 
the  title  under  the  sale  of  the  lota  is  the  auper- 


Thia  eanse  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Supreme  Court 
of  the  State  of  Alalmma,  and  was  argued  by 
counsel;  on  consideration  whereof,  it  is  now 
here  ordered  and  adjudged  by  this  court,  that 
the  judgment  of  the  said  Supreme  Court  in  this 
cause  be,  and  the  same  u  hereby  affirmed, 
with  MMta. 


CntUS  H.  McCORMICE,  Appellant, 

CHABLES  U.  GRAY,  and  William  B.  Ogden. 

Arbitration  between  partners — Right  to  appro- 
priate assets— Award  part  good  sad  put 
bad — when  good  part  may  itiuid. 

Where  two  psrtnen  asalned  all  tbeir  partner- 
ship proinrtr  to  a  tmstet  with  certain  Icstraetloai 
bow  to  dispose  of  It.  and  afterward!  agmid  be. 
37*1  tween  tbemselvei  to  •appoiat  an  arbttrator, 
recOEOliInK  Id  thetr  boodi  tbe  directions  gtven  to 
tbe  (rDBte^  the  irblttslor  bad  do  rtgbt  to  deviate 
from  tbese  directions,  and  make  olber  dliposltloD 
of  tbe  propertj. 

The  reason  glveo  br  the  arbitrator,  that  he  pre- 
ferred creditors  before  awardloK  a  certain  som  to 
one  of  the  partners.  Is  InsufllcleDt. 

Nor  had  ttae  arbitrator  a  rlgbt  to  depart,  Id  snr 
partlcolar,  from  the  arraDgement  of  the  propertr 
wblcb  the  partners  bad  deiljtuated  In  their  deed  to 


THIS  was  an  appeal  from  the  Circuit  Court 
of  the  United  States  for  the  District  •( 
Illinois. 

McCormick  was  the  inventor  of  "McCor- 
mick'a  patent  Virginia  Reaper,"  and  beine  de- 
sirous of  manufacturing  the  same  for  sale  in 
the  States  of  Illinois  and  Wisconsin,  entered 
into  partnership  with  Gray.  The  articles  were 
very  specific  but  too  long  to  be  inserted  here. 
The  object  was  to  manufacture  five  hundred 
reapers  for  the  harvest  of  1S48,  and  the  part- 
nership was  formed  on  the  30th  of  August, 
1847.  Three  lots  of  ground  were  purchased  in 
Kensie's  addition  to  Chicago,  ana  the  nuwn- 
facture  was  commenced. 

Some  disasreement  afterwards  occurred, 
and  both  parties  united  in  transferring  all  the 
assets  of  the  firm  to  William  B.  O^en,  and  a 
settlement  waa  to  be  made  accorcUng  to  the 
award  of  Judge  H.  T.  Dickey.    The  principal 

farts  of  the  assignment  to  Osden  are  recited 
1  the  opinion  of  the  court,  ana  need  not  b«  re- 

Afterwarda,  on  tbe  20th  of  December,  1848, 


these  bonds  it  was  made  an  express  condition 
of  tbe  reference  that  the  award  to  be  made  by 
the  arbitrator,  should  "not  in  any  way  alter  or 
affect  the  demands  of  property  and  assets  in 
the  hands  of  William  B.  Ogden,  as  the  trustee 
of  said  parties,  or  the  agreements  between  said 
parties  relative  to  the  collection  and  disposition 
of  said  demands,  assets,  and  property,  but  the 
same  shall  remain  under  tbe  provisions  of  said 
contract."  The  time  for  making  the  award,  as 
originally  limited,  was  afterwards  extended  to 
sixty  days  from  tbe  20th  of  January,  1849. 
The  referee,  on  the  2Qth  of  March,  1849, 
made  his  award,  which  was  aa  follows : 


It  bavfog  been  submitted  to  me,  by  Pyrus 
H.  MeCormIck  and  Charles  M.  Gray,  by  arti- 
cles of  agreement  and  submissioa  dated  the 
twentieth  day  of  December,  In  tbe  year  of  our 
Lord  one  thousand  eight  hundred  and  forty- 
eight,  and  a  supplement  thereto  dated  I9tk 
(nineteenth)  January,  one  thousand  eight  hun- 
dred and  forty-nine,  to  arbitrate  and  determine 
certain  differences  and  disputes  between  them 

f rowing  out  of  the  partnership  •affairs,  [•88 
ueinees,  and  dealing  of  the  late  firm  of  McCor- 
mick &  Gray,  submitting  all  their  said  partner- 
ship differences  and  all  other  differences  to  me 
as  such  arbitrator:      And  the  said  parties  hav- 


^rlsdlct 
Pollard  ' 
How.  47: 

UoEua^ 


I  ths  aame  risbts  and 
IS  the  orlilnBi  Statea, 
!:  Pollard  V.  Kibble,  9 
r.  Bslava.  16  Pet.  224  ; 
6  Pet.  261 ;  Haror  of 
ISS;  1  How.  as. 
lake  shore  of  tbeirtat 
es,  not  In  the  United 

I  an;  of  ^e  SUtes.  be- 
ta Individuals,  aa  tbe 
□ntted  States.    7  Op. 


Att-acn.  314. 

Tbe  accretion  of  aeveral   ■ 
mouth  of  the  ChleaBO  Blve" 

wash«d  there  by  tbe  waters  i —    ..     ,  ..   _ 

deposited  ajalnat  a  pier  constructed  by  tbe  aeneral 
nvenunent  for  the  ImprovemeDt  •(  the  haiboc. 


most  be  resirded  aa  beloDElns  to  the  United  States. 
S  Op.  Att.-aen.  364 ;  conFrB,  T  Op.  Att.<tien.  314. 
Congress  cannot  grant  lauds  below  low  water 
mark  on  Davlgable  water  In  a  atat*.  Mayor  of 
Mr  ■■  ~  1  How.  87 ;  8.  C.  IT  PS.  IKS. 

acact  sbore  landa  In  Callfomls, 
as  ther  new  States,  vested  In  Call- 

roi  mission  Into  tbe  Colon.     8  Op. 

Congress  a  pier  or  breakwater  Is 

rlc  D  wblcb  It  Is  eonatmed  accrues 

to  »  by  that  fact  alone,  and  with- 

ou  ceaaloD  from  the  State.     7  Op. 

ice    of   any    such    construction 

lai  :cretlon.  sucb  accretion  belongs 

to  i  land  to  wblcb  It  attaches,  and 

no  .    .  SUta*.     7  Op.  Att.-OeD.  814. 

Howard  IS. 
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log  appeared  before  me  as  such  arbitrator  on 
the  fourteenth  day  of  January  last,  and  for 
several  days  thereafter,  together  with  their  re- 
spective counsel,  and  witnesses,  vouchers  and 
proofs  having  been  then  sworn,  exhibited, 
produced,  and  examined,  and  the  said  differ- 
ences and  disputes  having  been  finally  sub- 
mitted to  me  on  the  nineteenth  day  of  January 
last,  and  it  appearing  to  me  that  such  differ- 
ences and  disputes  so  existing  grew  out  of  the 
partnership  business  and  dealing  of  the  said 
late  firm  of  McCormick  &  Gray,  and  in  the 
accounts  of  the  said  respective  parties,  and  in 
the  claims  on  their  respective  parts,  one  against 
the  other,  for  alleged  breaches  of  the  copart- 
nership articles,  and  in  the  final  settlement  and 
adjustment  of  all  their  copartnership  business, 
dealings,  and  accounts,  and  all  of  the  same 
having  been  by  me  fully  examined  and  consid- 
ered, I  do  find  and  award  as  follows,  to  wit: 
I  do  find  that  the  assets  and  liabilities  of 
laid  late  firm  on  the  fourteenth  day  of  January 
last,  were  as  they  are  sta%ed  to  be  in  an  account 
of  assets  and  liabilities  hereto  annexed,  and 
mfti-iriwi  A,  that  is  to  say: 

Real  estate  constitutinc  assets  of  said 

firm,  amoanting  to |9,406.06 

Machinery  amounting  to 8,687.17 

Bills  receiyable,  etc.,  for  reapers 86,853.15 

Iron  on  hand $623.14 

238  sickles,  $3.50   833.00 

IS  reapers,  $120 1,560.00      ^^^.  .^ 

8,021.14 

$52,917.52 

Liabilities. 

Debt  to  Pitch.  Barry  &  Co $1,802.82 

Debt  to  Seymour  &  Morgan    1,750.60 

Debt   to   Seymour  &  Mori^an 1,635.29 

Debt  to  O.  Orcutt 30.00 

Debt  to  M.  &  M.  Stone 105.00 

Debt  to  H.  Rowell 204.08 

Debt  to  George  M.  Gray 73.75 

Debt  to  Charles  M.  Gray 4.051.88 

Debt  to  C.  H.  McCormick 12.050.67 

$21,710.09 
Profit  and   loss 31.207.43 

$52,917.52 

*••]  •And  I  do  therefore  award  as  follows: 
Ist.  I  award  out  of  the  money  and  assets  of 
laid  firm,  whether  in  the  hands  of  eHher  of 
said  copartners  or  of  their  agents,  there  in  the 
first  place  be  paid  the  following  of  said  debts 
and  liabilities  of  said  firm,  pro  rata,  until  the 
same  shall  be  fully  paid,  viz.:  the  above-men- 
tioned debts  and  liabilities,  principal  and  inter- 
est, to  the  time  of  payment  due  to  Fitch,  Barry 
ft  Co.,  Seymour  &  Morgan  (both  claims),  O. 
Orcutt,  M.  &  M.  Stbne,  H.  Bowell,  and 
George  M.  Gray,  and  all  other  outstanding 
debts,  if  there  should  be  any  found  to  be 
omitted  in  the  above  account  due  or  coming 
due  by  said  firm  to  third  persons. 

2d.  I  award  that  in  the  next  place  there  be 
paid  to  Qyrus  H.  McCormick,  one  of  said  co- 
partners, out  of  money  and  assets,  the  sum  of 
fourteen  thousand  six  hundred  and  ten  dollars 
($14,610),  for  his  patent  fees,  as  stipulated  by 
the  artides  of  copartnership,  for  reapers  sold 
1^  said  firm. 

3d.  I  award  that  in  the  third  place  there  be 
paid  out  of  the  assets  of  the  said  firm,  and  in 
the  manner  hereinafter  stated  to  each  of  said 
copartners,  viz.:  to  the  said  Charles  M.  Gray, 
t4  li.  ed. 


and  to  the  said  Cyrus  H.  McCormick,  the 
amount  due  by  said  late  firm  to  each  of 
said  copartners  as  stated  above,  and  in  the 
annexed  account  marked  A.  viz.:  to  the  said 
Charles  M.  Gray,  the  sum  of  four  thousand  and 
fifty-one  dollars  and  eighty-eight  cents  ($4,- 
061.88),  and  to  the  said  Cyrus  H.  McCormick, 
the  sum  of  twelve  thousand  and  fifty  dollars 
and  sixty-seven  cents  ($12,050.67),  the  said  two 
last-mentioned  sums  to  be  paid  to  each  of  said 
copartners  in  the  manner  specified  hereinafter 
fifthly;  and  the  balance  coming  to  said  McCor- 
mick over  and  above  his  half  of  his  real  estate 
and  machinery  mentioned  hereinafter  to  be  paid 
to  him  in  money. 

4th.  I  award  that  out  of  the  balance  of  the 
money  and  assets  of  said  firm,  as  profits,  after 
paying  the  items  above  mentioned,  there  be 
paid  to  the  firm  of  Ogden  and  Jones,  of  Chi- 
cago, on  account  of  the  sale  made  to  them  by 
the  said  Charles  M.  Gray,  by  deed  dated  the 
fifteenth  day  of  January,  one  thousand  eight 
hundred  and  forty-eight,  one  fourth  part  to 
Qyrus  H.  McCormick,  one  of  the  said  copart- 
ners, one  fourth  part,  and  to  Charles  M.  Gray, 
the  other  of  the  said  copartners,  the  remaining 
two  fourths  parts;  the  said  parts  to  be  paid  to 
each  of  the  said  parties,  pro  rata,  as  the 
moneys  and  assets  are  received  and  collected. 

6th.  I  do  award  that  the  real  estate  and 
machinery  and  their  appurtenances,  and  the 
tools  of  the  said  late  firm  of  McCormick  & 
Gray,  amounting  together,  according  to  the 
above  statement,  to  thirteen  thousand  and 
forty-three  dollars  and  twenty-three  *cent8[*30 
($13,043.23),  that  is  to  say,  the  real  estate  to 
nine  thousand  four  hundred  and  six  dollars 
and  six  cents  (9,406.06),  and  the  machinery, 
etc.,  to  three  thousand  six  hundred  and  thirty- 
seven  dollars  and  seventeen  cents  ($3,637.17), 
be  taken,  one  half  part  thereof  by  each  of  the 
said  copartners,  viz.:  the  said  McCormick  and 
the  said  Gray,  at  the  above-mentioned  rate, 
that  is  to  say,  six  thousand  fife  hundred  and 
twenty-one  dollars  and  sixty-one  and  a  half 
cents  ($6,521.61^)  each,  and  that  such  appro- 
priation by  each  of  said  copartners  of  one  half 
of  the  said  real  estate  and  machinery  at  the 
sum  of  six  thousand  five  hundred  and  twenty- 
one  dollars  and  sixty-  one  and  a  half  cents  ($6,- 
521.61i)  each,  be  applied  towards  the  payment 
of  the  respective  balance  due  to  each  of  them 
by  the  said  firm,  that  is  to  say,  of  the  balance 
of  twelve  thousand  and  fifty  dollars  and  sixty- 
seven  cents  due  to  the  said  McCormick,  and 
the  balance  of  four  thousand  and  fifty-one  dol- 
lars and  eighty-eight  cents  ($4,051.88),  due  the 
said  Charles  M.  Gray,  and  that  the  balance  of 
the  said  Charles  M.  Gray's  half  of  said  real 
estate  and  machinery,  over  and  above  the  pay- 
ment of  the  said  sum  of  $4,051.88,  be  applied 
in  part  payment  of  the  two  fourth  parts  of  the 
profits  of  said  firm,  coming  to  him  as  awarded 
fourUily  above. 

6th.  I  do  award  that  the  thirteen  reapers  be- 
longing to  said  firm,  on  hand  and  unsold,  be 
sold  with  all  convenient  despatch,  and  at  the 
best  price  that  can  be  had  for  the  same,  and 
that  out  of  the  proceeds  thereof,  there  be  paid 
to  Cyrus  H.  McCormick  the  sum  of  thirty  dol- 
lars for  each  of  said  reapers  so  to  be  sold,  as  a 
patent  fee;  but  if  the  said  reapers  shall  sell  foi 
a  less  amount  than  one  hundred  and  twenty 
'  S7 
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dollars  a  piece,  then  the  patent  fee  aforesaid 
shall  be  apportioned  to  the  amount  of  the  sale 
of  each  reaper  in  the  same  proportion  as  thirty 
dollars  is  to  one  hundred  and  twenty  dollars, 
and  the  said  patent  fee  to  be  paid  as  aforesaid 
upon  the  sale  of  the  said  thirteen  reapers  shall 
be  deducted  from  the  profits  to  be  divided  as 
above  fourthly  stated. 

7th.  I  do  award  that  the  bills  receivable,  ac- 
counts, and  debts  due  the  said  firm,  not  already 
collected,  whether  in  the  hands  of  either  of 
said  copartners  or  their  agent  or  aeents,  be  col- 
lected and  caused  to  be  collected  in  money  by 
the  said  copartners,  and  each  of  them,  with  all 
reasonable  diligence  and  despatch;  and  that 
the  iron  and  sickles  on  hand  mentioned  in  said 
account,  and  all  other  assets  of  the  said  firm 
(excepting  the  real  estate  and  machinery  and 
tools  above  stated),  not  already  sold,  be  sold 
and  converted  into  money  with  all  convenient 
and  reasonable  diligence,  and  at  the  best  price 
that  can  be  procured  for  the  same,  and  the  pro- 
ceeds  of  all  of  the  above  applied  in  pursuance 
of  the  direction  and  provisions  of  this  award. 
SI*]  •Sth.  I  do  award  that  all  moneys,  notes, 
and  other  property  and  assets  of  said  late  firm, 
in  the  hands  or  possession  of  or  under  the  con- 
trol of  either  of  said  copartners,  shall  be  forth- 
with applied  by  them,  and  each  of  them,  ac- 
cording to  the  terms  and  provisions  of  this 
award. 

9th.  In  case  any  part  of  the  debts  mentioned 
in  the  first  above-mentioned  item,  or  of  the 
patent  fees  mentioned  in  the  second  above- 
mentioned  item,  shall  have  been  paid  since  the 
hearing  of  the  arbitration  aforesaid,  the 
amount  of  such  pajrment  shall  be  deducted 
from  the  amounts  directed  thereby  to  be  paid. 

10th.  I  do  award  that  all  necessary  costo  and 
expenses  which  may  be  expended  or  incurred 
in  the  sale  of  any  of  the  copartnership  prop- 
erty, and  in  the  collection  of  the  bills  receiv- 
able and  debts  due  the  said  firm,  shall  be  paid 
out  of  the  balance  of  the  partnership  moneys 
and  asseU  fourthly  above  mentioned,  before 
the  whole  of  such  balance  shall  be  finallv  di- 
vided as  mentioned  in  said  above-mentioned 
fourth  item. 

11th.  This  award  shall  be  a  final  settlement 
of  the  accounts  of  the  late  partnership  firm  of 
McCormiek  &  Gray,  and  of  the  manner  in 
which  the  assete  of  said  firm  are  to  be  paid,  ap- 
propriated, and  applied,  and  embracing  as  well, 
the  settlement  of  the  accounte  of  the  respective 
partners,  as  an  adjustment  of  their  respective 
claims  one  against  the  other,  growing  out  of 
their  said  partnership  dealings,  and  of  all  dif- 
ferences and  matters  of  difference  between  the 
said  Cyrus  H.  McCk>rmick  and  Charles  M. 
Gray,  which  have  been  submitted  by  the  arbi- 
tration. 

All  of  which  is  signed  by  me  in  duplicate, 
as  my  award  in  the  premises,  this  twentieth 
day  of  March,  one  thousand  eight  hundred  and 
forty-nine.  Hugh  T.  Dickey." 

In  June,  1849,  McCormiek  filed  his  bill  in 
the  Circuit  Court  of  the  United  States  for  the 
District  of  Illinois,  against  Gray  and  Ogden 
for  an  account,  etc  upon  the  ground  that  the 
award  was  null  and  void  for  the  following 
reasons : 

"First.  The  said  award  is  not  within  the 
terms  or  spirit  of  the  said  submission;  and  the 
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said  arbitrator  exceeded  the  power  and  Juris- 
diction conferred  upon  him  by  the  said  partiss» 
in  this,  to  wit: 

1st.  That  in  and  by  the  said  assignment 
from  the  said  McCormiek  and  Gray  to  said 
trustee,  William  B.  Ogden,  it  is  expressly  de- 
clared in  the  first  section  thereof,  that  said 
Ogden  shall  proceed  to  collect  said  assete  as 
speedily  as  may  be,  and  after  first  paying  all 
expenses,  coste,  and  commissions  attending  the 
collection  and  disbursement  of  the  same,  shall 
pay  over  to  said  McCormiek  the  sum  of  $14,- 
610,  on  account  of  patent  fees  due  *him  [*S2 
for  the  manufacture  of  said  Virginia  Reaper 
as  aforesaid :  whereas  the  said  arbitrator,  whol- 
ly disregarding  the  said  assignment  and  the 
said  proviso  of  said  arbitration  bond  hereinbe- 
fore mentioned  and  set  forth,  in  and  by  his 
said  award,  awarded  and  directed  in  the  sev- 
enth section  thereof  (amongst  other  things), 
that  the  bills  receivable,  accounte,  and  debts 
due  the  said  firm,  not  (then)  already  collected, 
whether  in  the  hands  of  either  of  said  copart- 
ners, or  of  their  agent  or  agente,  be  collected  or 
caused  to  be  collected  in  money  by  the  said  co- 
partners, and  each  of  them ;  and  in  and  by  the 
said  first  section  of  said  award  the  said  arbi- 
trator awarded  (amongst  other  things)  that 
out  of  the  money  and  assete  of  said  firm, 
whether  in  the  hands  of  either  of  the  said 
•copartners  or  of  their  agente,  there  in  the 
first  place  be  paid  certain  debte  and  liabilities 
of  said  firm,  mentioned  and  specified  in  said 
section,  pro  rate;  and  the  said  section  of  the 
said  award  directed  and  awarded,  in  substence, 
that  in  the  next  place  there  be  paid  to  your 
orator  out  of  the  funds  of  said  copartnership 
the  sum  of  $14,610  for  his  said  patent  fees. 
Thus  attempting  to  subvert  and  annul  the 
said  assignment  so  made  to  said  Ogden,  by  di- 
recting the  said  parties  to  collect  the  said 
debte  and  assete  so  assigned  to  him,  instead  of 
said  Ogden,  and  in  utter  disregard  of  his  righte 
and  duties  as  trustee,  and  to  disburse  and  dis- 
tribute the  funds  of  said  partnership  in  a 
different  manner  from  that  provided  in  and 
by  the  trusts  of  said  assignment,  and  post- 
poning the  payment  of  the  said  sum  of 
$14,610  so  due  to  your  orator  for  patent  fees, 
until  after  the  payment  of  said  debte  mentioned 
in  said  first  section  of  said  award,  contrary  to 
the  tenor  and  effect,  true  intent,  and  meaning 
of  the  said  assignment,  and  of  the  said  arbitra- 
tion bond. 

2d.  The  said  assiffnment  provides,  in  the 
second  section  thereof,  that  said  Ogden  shall 
pay  all  legal  liabilities  and  debte  of  the  said  Mc- 
Cormiek and  Gray  as  they  shall  become  due; 
whereas  the  said  award  in  the*  first  section 
thereof  awards  and  directe,  in  substence,  that 
certein  debte  in  said  last-mentioned  section 
specified,  shall  be  paid  pro  rate  until  the  same 
shall  be  paid. 

3d.  The  said  assignment  in  the  third  sectios 
thereof  (amongst  other  things)  provides,  in 
substence,  that  the  balance  of  said  assete,  as 
fast  as  collected,  shall  be  paid  in  pro  rate  sums 
as  follows;  to  said  McCormiek  one  half  of  all 
moneys  collected,  to  Ogden  and  Jones  one 
fourth,  and  the  remaining  fourth  to  said  Gray; 
provided,  however,  and  it  is  in  said  third  tea- 
tion  agreed  and  understood,  that  the  respective 
sums  therein  provided  to  be  paid  to  said  M* 
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Gormick  and  Gray,  respectively,  shall  be  re- 
tained by  said  Ogden  to  await  the  award^  of 
■aid  Dickey,  and  shall  in  no  case  be  paid  over 
to  either  of  said  parties,  until  said  award  shall 
be  made;  and  when  said  award  shall  be  made, 
SS^]  in  case  it  *should  be  made  against  either 
party,  the  amount  of  such  award  shall  be  taken 
out  of  the  moneys  going  to  the  party  against 
whom  the  said  awa^  shall  be  made,  and  paid 
over  to  the  party  in  whose  favor  the  said  award 
■hall  be  made ;  and  when  said  award  shall  have 
been  paid,  the  balance  of  said  moneys  going  to 
said  McOormick  and  Gray,  if  any  there  shall  be, 
shall  be  paid  over  to  them,  respectively,  in  the 
proportion  in  said  assignment  provided;  where- 
as, in  and  by  the  fourth  section  of  the  said 
award,  it  is  awarded  and  directed,  that  of  the 
balance  of  the  money  and  assets  of  said  firm,  as 
profits,  after  paying  the  items  therein  men- 
tioned, there  be  paid  to  said  Ogden  and  Jones 
one  fourth  part,  to  said  McCormick  one  fourth, 
and  to  said  Gray  the  remaining  two  fourths; 
and  no  sum  certain  is  awarded  to  either  party 
within  the  intent  and  meaning  of  the  said  as- 
si^ment  and  submission,  but  the  assets  of  the 
•aid  firm  are  directed  to  be  distributed  and  di- 
vided as  last  aforesaid. 

4th.  That  the  said  arbitrator  has  exceeded 
his  powers  in  other  respects,  and  the  said  award 
is  uncertain,  unjust,  illegal,  and  tends  to  the 
manifest  injury,  wrong,  and  oppression  of  your 
orator;  and  your  orator  himibly  insists  and 
submits  that  the  said  award  ought  to  be  an- 
nulled and  wholly  set  aside,  and  the  said  Gray 
ought  to  be  enjoined  and  restrained  from  com- 
mencing any  suit  or  other  proceeding  to  enforce 
the  collection  thereof,  or  from  interfering  with 
said  assignment  aforesaid,  or  intermeddling 
with  the  property  and  assets  in  said  assignment 
mentioned;  and  that'  the  said  Gray  ought  to 
oome  and  account  with  your  orator,  of  and 
concerning  the  said  partnership  dealings  and 
transactions  from  the  commencement  thereof; 
and  that  the  said  pretended  award,  so  made 
as  aforesaid,  is  no  bar  to  such  account." 

The  defendants  appeared,  and  demurred  to 
the  bill ;  and  the  Circuit  Court,  then  holden  by 
the  district  judge,  sustained  the  demurrer  and 
dismissed  the  bill. 

The  complainant  appealed  to  this  court. 

It  was  argued  by  Mr.  Johnson  for  the  appel- 
lant, and  submitted,  on  a  printed  argument,  by 
Mr.  Butterfield  for  the  appellee. 

Mr.  Johnson,  for  the  appellant,  made  the 
following  points: 

1.  That  the  averments  in  the  bill  gave  the 
court  jurisdiction  over  the  parties  and  the 
subject. 

2.  That  the  award,  being  beyond  and  against 
the  terms  of  the  submission,  was  void.  Archer 
▼.  Williamson,  2  Harris  &  Gill,  68;  Adams  v. 
Adams,  8  N.  H.  82;  Camochan  v.  Christie, 
11  Wheat.  446;  Lyle  ▼.  Rogers,  5  Wheat.  394. 

3.  The  award  being  out  of  the  way,  the  bill 
presents  a  familiar  case  for  discovery  and  re- 
S4*]  lief,  being  by  one  partner  against  *an- 
other  for  an  account  and  settlement  of  partner- 
ship transactions;  an  averment,  of  itself,  vest- 
ing the  court  with  jurisdiction,  and  entitling 
the  complainant  to  relief.  1  Story's  Eq.  sec. 
450,  672,  683;  Scott  ▼.  Pinkerton,  3  Edw.  Ch. 
Rep.  70. 
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Mr.  Butterfield,  for  the  appellee,  made  the 
following  points: 

1.  The  first  point  made  by  the  respondent 
upon  this  appeal  is,  that  there  is  nothing  in  the 
case  to  show  that  the  matter  in  controversy,  or 
the  difference  between  what  the  appellant  is  en- 
titled to  under  the  award  and  what  he  would 
be  entitled  to  if  the  award  should  be  set  aside 
and  a  new  account  should  be  taken,  is  suffi- 
cient in  amount  to  sustain  the  jurisdiction  of 
the  court. 

2.  The  complainant,  by  applying  to  the  court 
below,  and  obtaining  leave  to  amend  his  bill 
after  the  allowance  of  the  demurrer,  waived 
the  right  to  appeal  from  the  decision  of  the 
court,  allowing  the  demurrer;  and  no  appeal 
lies  to  this  court  from  a  decision  of  the  court 
below,  refusing  to  amend.  The  dismissal  of 
the  suit  was  a  necessary  consequence  of  the 
neglect  of  the  complainant  to  amend  within  the 
sixty  days  allowed  to  him  by  the  court,  and  no 
appeal  lies  from  that  decision.  Wright  et  al. 
V.  Lessee  of  Hollingsworth,  1  Pet.  105;  Mathe- 
son's  Administrator  v.  Grant's  Administrator, 
2  How.  263;  Read  v.  Hodgens,  2  Mol.  Rep. 
381. 

3.  The  award  of  the  arbitrator  was  not  an 
excess  of  power  in  any  respect,  and  was  not  in« 
consistent  with  the  spirit  of  the  assignment  of 
the  debts  of  the  firm  to  William  B.  Ogden,  as 
trustee. 

4.  The  courts,  in  support  of  the  validity  of 
an  award,  will  make  every  reasonable  presump- 
tion in  favor  of  its  being  certain  and  final,  as  a 
determination  of  all  the  matters  in  dispute;  es- 
pecially when,  as  in  this  case,  the  award  states 
that  the  arbitrator  has  examined  and  considered 
all  the  matters  in  difference  between  the  par- 
ties, and  that  the  award  is  intended  to  be  a  final 
settlement  of  all  such  matters  as  were  submitted 
to  the  arbitrator.  Wood  v.  Griffith,  1  Swanst. 
Rep.  43;  Doe,  ex  dem.  Madkins,  v.  Horner,  8 
Adol.  &  Ellis,  235 ;  Smith  v.  Demarest,  3  Halst. 
Rep.  105;  9  Adol.  &  Ellis,  622;  3  Greenl.  Rep. 
421;  6  N.  H.  Rep.  264;  1  Leigh,  491;  9  Wend. 
649;  2  Johns.  Ch.  Rep.  551;  2  Bay,  Rep.  370; 
2  N.  H.  Rep.  179;  1  Dall.  174,  188. 

5.  An  award  cannot  be  set  aside,  either  at 
law  or  in  equity,  except  for  errors  apparent  on 
its  face,  misconduct  in  the  arbitration,  or  for 
some  palpable  mistake,  or  on  account  of  the 
fraud  of  one  of  the  parties.  And  nothing  dehors 
the  award  can  be  pleaded  or  given  in  evidence 
to  show  that  it  is  unreasonable  or  unjust. 
Hunch  V.  Blair,  1  Johns.  Ch.  Rep.  101;  Shep- 
herd V.  Merrill,  ^2  Id.  276;  Todd  v.  [•SS 
Barlow,  Id.  551;  Heard  v.  Muir,  3  Rand.  Rep. 
121,  128;  Shermer  v.  Beale,  1  Wash.  Rep.  11; 
Pleasants  v.  Ross,  1  Id.  157;  Administrator 
of  Schenck  v.  Cuttrell,  1  Green's  Ch.  Rep.  297 ; 
Strodes  v.  Patton,  1  Brock.  Rep.  228. 

The  bill  in  this  case,  which  seeks  to  raise  a 
question  as  to  the  decision  of  the  arbitrator, 
that  the  complainant  should,  out  of  his  share 
of  the  profits  of  the  partnership,  pay  the  de- 
fendant an  amount  equal  to  the  one  half  of  the 
defendant's  share  thereof,  transferred  to  Ogden 
and  Jones,  by  reason  of  the  neglect  of  the  com- 
plainant to  supply  his  portion  of  the  capital 
of  the  firm,  pursuant  to  his  agreement,  cannot 
be  sustained;  for  the  award  estops  the  com- 
plainant from  alleging  anything  contrary  to 
it.    Garr  ▼.  Gomez,  0  Wend.  649. 
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6.  If  a  part  of  the  award  is  invalid,  as  being 
contrary  to  the  provisions  of  the  assignment, 
that  does  not  render  the  whole  award  void,  but 
only  so  much  thereof  as  is  inconsistent  with  the 
provisions  of  the  assignment,  will  be  rejected, 
leaving  the  residue  of  the  award  in  full  force. 
Taylor^s  Administrator  v.  Nicolson,  1  Hen.  & 
Mun.  67;  McBride  ▼.  Hagan,  1  Wend.  Rep. 
326;  Bacon  v.  Wilber,  1  Cow.  117;  Martin  v. 
Williams,  13  Johns.  264;  Cox  v.  Jagger,  2  Cow. 
649;  Gordon  v.  Tucker,  6  Green.  247;  Lyle  ▼. 
Rodgers,  6  Wheat  394. 

Mr.  Justice  Curtis  delivered  the  opinion  of 
the  court: 

This  is  a  bill  for  an  account  of  certain  part- 
nership transactions  between  McCormick  and 
Gray,  and  to  set  aside  an  award  by  which  that 
account  has  been  stated.  The  bill  was  demurred 
to,  and,  by  a  decree  of  the  Circuit  Court  of 
the  United  States  for  the  District  of  Illinois,  it 
was  dismissed,  and  the  complainant  appealed. 

The  demurrer  raises  the  question,  whether 
the  award  is  valid.  The  objection  to  the  award 
is,  that  it  is  not  pursuant  to  the  submission. 
To  decide  this  question,  it  is  necessary  to  ex- 
amine the  terms  of  the  submission  and  the 
award.  The  submission  is  contained  in  arbi- 
tration bonds,  mutually  executed  by  the  par- 
ties, bearing  date  on  the  20th  day  of  December, 
1848,  submitting,  generally,  all  their  partner- 
ship and  other  £fference8  with  this  limitation: 
"Provided,  that  the  award  so  to  be  made  by 
said  arbitrator  shall  not  in  any  way  alter  or  af- 
fect the  demands  of  property  and  assets  in  the 
hands  of  William  B.  Ogden,  as  the  trustee  of 
said  parties,  or  the  agreements  between  said 
parties,  relative  to  the  collection  and  disposi- 
tion of  said  demands,  assets,  and  property;  but 
the  same  shall  remain  under  the  provisions  of 
said  contract." 

This  clause  in  the  submission  refers  to  an 
assignment  of  the  principal  part  of  the  choses 
86*]  in  action  of  the  partnership,  in  trust  *to 
collect  them,  made  by  the  partners  before  the 
execution  of  the  submission  bonds,  which  as- 
signment recites  the  fact  of  the  submission,  and 
contains  agreements  as  to  marshaling  this  part 
of  the  partnership  assets.  Amongst  other  trusts 
declared  in  this  assignment  are  the  following: 

"1st.  Said  Ogden  shall  proceed  to  collect 
said  assets  as  speedily  as  may  be,  and,  after 
first  paying  all  expenses,  costs,  and  conmiis- 
sions  attending  the  collection  and  disburse- 
ment of  the  same,  he  shall  pay  over  to  said 
McCormick  the  sum  of  $14,610,  on  account  of 
patent  fees  due  him  for  the  manufacture  of 
said  Virginia  Reapers,  as  aforesaid. 

"2d.  To  pav  all  legal  liabilities  and  debts  of 
said  McCormick  and  Gray  as  they  shall  become 
due. 

"3d.  The  balance  of  said  assets,  as  fast  as 
collected,  shall  be  paid  in  pro  rata  sums,  as 
follows:  To  said  McCormick,  one  half  of  all 
moneys  collected;  to  Ogden  and  Jones,  one 
fourth  part  of  said  moneys,  being  the  amount 
heretofore  sold  and  assigned  by  said  Gray  to 
them;  and  the  remaining  one  fourth  part  to 
said  Charles  M.  Grav.  Provided,  however,  and 
it  is  hereby  expressly  understood  and  agreed 
between  the  said  McCormick  and  Gray,  that 
the  respective  sums  herein  provided  by  this 
clause,  to  be  paid  to  said  McCormick  and  Gray, 
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respectively,  shall  be  retained  by  the  said  Og- 
deA,  to  await  the  award  of  Judge  Dickey,  in  the 
submission  above  referred  to,  and  shall  in  no 
case  be  paid  over  by  him  to  either  of  said  par- 
ties until  said  award  shall  be  made;  and  when 
said  award  shall  be  made,  in  case  it  shall  be 
made  against  either  party,  the  amount  of  such 
award  shall  be  taken  out  of  the  moneys  going 
to  the  party  against  whom  said  award  shall  be 
made,  and  paid  over  to  the  amount  thereof,  to 
the  party  in  whose  favor  said  award  shall  be 
made;  and  when  said  award  shall  have  been 
paid,  the  balance  of  said  moneys  going  to  said 
McCormick  and  Gray,  if  any  there  shall  be, 
shall  be  paid  over  to  them,  respectively,  in  the 
proportion  hereinbefore  provided  for.  Pro- 
vided, further,  that,  if  saia  Gra^  shall  not*  pay 
to  said  McCormick,  within  thirty  days  from 
the  date  hereof,  the  sum  of  $2,500,  on  account 
of  the  indebtedness  of  Gray  and  Warner  to 
said  McCormick,  then  the  said  Ogden  shall  re- 
tain and  pay  over  to  said  McCormick,  out  of 
the  rest  of  the  moneys  to  be  paid  to  said  Gray» 
as  aforesaid,  after  first  paying  any  award  which 
said  judge  may  make  in  the  submission  above 
mention^,  against  said  Gray,  the  aforesaid 
sum  of  $2,500,  on  account  of  the  said  indebt- 
edness of  said  Gray  and  Warner,  aforesaid,  to- 
gether with  ten  per  cent,  damage  thereon,  as  a 
penalty  for  any  delinquency  on  the  part  of  said 
Gray,  to  pay  said  sum  of  $2,500  within  the 
time  above  limited,  everything  hereinbefore 
contained  to  the  contrary  notwithstanding ;  and 
the  said  Gray  agrees  *to  furnish  the  said  [*87 
McCormick,  within  the  thirty  days  aforesaid, 
a  full,  true,  and  correct  account  or  statement 
of  the  indebtedness  of  said  Gray  and  Warner 
to  said  McCormick;  and  any  excess  over  and 
above  the  said  sum  of  $2,500,  which  said  ac- 
count or  statement  shall  show  to  be  due  to  said 
McCormick,  shall  also  be  paid  to  him  by  said 
Gray,  within  the  thirty  days  above  limited;  or 
in  default  thereof,  the  said  Ogden  shall  pay  the 
same  out  of  the  same  fimds,  in  the  same  man- 
ner and  with  the  like  penalty  that  the  said  sum 
of  $2,500  is  hereinbefore  provided  to  be  paid." 

These  stipulations,  by  which  this  part  of  the 
partnership  assets  is  disposed  of,  are,  in  legal 
eflfect,  incorporated  into  the  submission,  and 
limit  the  authority  of  the  arbitrator.  He  could 
do  nothing  to  alter  or  affect  them.  But»  in- 
stead of  observing  this  limitation,  his  award 
treats  the  entire  property  of  the  partnership, 
and  the  respective  rights  of  the  partners,  as  if 
no  such  agreements  had  been  made. 

He  postpones  the  payment  of  the  fourteen 
thousand  six  hundred  and  ten  dollars  to  Mc- 
Cormick, for  his  patent  fees  to  the  payment  of 
the  debts  of  the  nrm,  though  the  agreement  of 
the  parties  was,  that  it  should  be  first  paid  out 
of  the  choses  in  action  assigned.  It  is  argued, 
that  this  was  justified  by  the  prior  right  of 
creditors.  But,  as  between  the  partners,  they 
had  a  perfect  right  to  control  the  possession  of 
the  partnership  funds,  and  determine  that  the 
whole,  or  any  part,  should  go  into  the  posses- 
sion of  either  partner.  Both  are  ultimately  li- 
able for  the  debts,  and  whether  one  or  other 
member  of  the  firm  sh.all  have  possession  of  the 
funds,  either  under  a  claim  as  a  creditor  of  the 
firm,  or  otherwise,  while  they  act  in  good 
faith,  is  a  matter  wholly  subject  to  their  oon- 
troL    Indeed,  it  is  only  through  them,  and  by 
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meana  of  their  equity  to  have  the  partnership 
property  applied  to  the  payment  of  the  part- 
nership debts,  that  creditors  have  any  lien  on, 
or  specific  rights  to,  the  property  of  the  firm, 
as  distinguished  from  the  proper^  of  its  mem- 
bers. £x-parte  Ruffin,  6  Ves.  119;  Ex-parte 
Fell,  10  Ves.  347;  £z-parte  Williams,  11  Ves. 
5. 

This  partnership  was  solvent,  and  the  object 
of  the  submission  was  to  adjust  the  relative 
rights  of  the  partners.  The  payment  of  the 
debts,  and  a  provision  for  them  out  of  the  part- 
nership funds,  was  probably  necessary,  in  order 
to  make  a  final  settlement,  without  recourse 
over,  in  consequence  of  payments  compulsorily 
made  by  one  partner,  which  might  disturb  the 
balance  between  himself  and  his  copartner. 
But  it  certainly  was  not  within  the  authority  of 
the  referee  to  make  this  provision  out  of  a  fund 
which  the  partners  had  otherwise  disposed  of 
by  an  express  agreement,  which  they  made  part 
38*]  of  *the  siSbmission,  and  which  constituted 
a  limitation  on  his  authority. 

It  is  said  that,  by  the  terms  of  the  agreement 
between  the  parties  contained  in  the  assign- 
ment, these  debts  were  to  be  paid  as  they  should 
become  due,  and  that  to  support  the  award  the 
coort  will  intend,  they  were  all  payable  at 
the  time  it  was  made.  But  if  this  were  in- 
tended, the  agreement  would  nevertheless  re- 
main, by  force  of  which  Mccormick's  patent 
fees  were  to  be  first  paid,  out  of  the  proceeds  of 
that  particular  part  of  the  property  assigned. 

The  partners  agreed  in  the  assignment,  that, 
after  paying  McCormick  the  sum  of  $14,610, 
and  discharging  the  legal  liabilities  of  the  firm, 
the  balance  of  the  assets  assigned,  as  fast  as 
collected,  should  be  paid,  one  half  to  McCk)r- 
mick,  one  fourth  to  Gray,  and  the  remaining 
fourth  to  certain  assignees  of  Gray,  but  that 
each  partner  should  have  a  lien  on  the  share  of 
the  other,  for  any  balance  found  due  to  him  by 
the  arbitrator:  and  that  McCormick  should 
have  a  lien  on  Gray's  share,  in  the  hands  of  the 
assignee,  for  a  specific  claim  of  twenty-five  hun- 
dred dollars,  together  with  any  further  amount 
which  might  prove  to  be  due  to  him  according 
to  an  account  therein  agreed  to  be  rendered. 

Upon  the  face  of  the  award  we  are  unable, 
by  any  fair  intendment,  to  reconcile  it  with 
these  stipulations.  The  radical  error  of  the 
arbitrator  seems  to  have  been,  that  he  disre- 
garded these  arrangements  of  the  parties,  by 
which  they  had  finally  bound  so  much  of  their 
assets  as  were  in  the  hands  of  the  assignee.  It 
was  his  duty  to  assume  that  their  contract,  in 
respect  to  this  part  of  the  partnership  property, 
was  to  be  specifically  executed,  and  then  pro- 
ceed to  consider  the  equities  of  the  parties  in 
consequence  of  such  an  appropriation  of  those 
funds,  as  well  as  in  consequence  of  the  other 
faets.  But  each  partner  had  a  right  to  the 
specific  performance  of  the  trusts  declared  in 
the  assignment,  and  the  submission  gave  no 
power  to  the  arbitrator  to  make  an  award  in- 
consistent with  their  execution.  But  this  award 
is  so.  In  one  aspect  of  this  bill,  it  is  a  bill  for 
the  execution  of  those  trusts,  and  no  reason  ap- 
pears why  they  should  not  be  executed,  except 
the  award.  If  the  award  is  valid,  the  court  be- 
low rightly  decided  that  the  bill  must  be  dis- 
missed, for  it  not  only  bars  the  general  account 
of  the  partnership  transactions,  but  destroys 
14  1j.  ed. 


the  particular  trusts  created  by  the  assignment 
in  favor  of  each  partner,  in  respect  to  the  pro- 
ceeds of  the  choses  in  action  assigned.  Yet  it 
was  expressly  agreed  that  the  arbitrator  should 
do  nothing  which  could  have  that  effect,  and 
so  far  as  the  award  is  relied  on  as  a  defense  to 
the  bill  against  Gray  and  Ogden,  the  trustee,  to 
have  these  trusts  'performed,  it  is  in  di-  [*39 
rect  confiict  with  the  express  words  of  the  sub- 
mission. 

It  is  suggested  that  the  award  may  be  held 
valid  in  part,  and  so  far  as  it  does  pursue  the 
submission.     There  are  cases  in  which,  after 
rejecting  part  of  an  award,  the  residue  is  suffi- 
ciently final,  certain,  and  in  conformity  with 
the  submission,  to  stand;  but  it  is  indispensa- 
ble that  the  part  thus  allowed  to  stand  should 
appear  to  be  in  no  way  affected  by  the  depart- 
ure from  the  submission.   In  the  present  case 
this  does  not  appear.    On  the  contrary,  the  ba- 
sis of  this  whole  award  is  erroneous,  resting  on 
the  assumption  that  the  disposal  of  the  entire 
assets  of  tne  partnership  was  the  subject  of  the 
award,  and  it  is  certain  the  arbitrator  could 
properly  have  made  no  part  of  this  award,  as  it 
stands,  if  he  had  assumed  that  the  trusts  de- 
clared in  the  assignment  were  to  be  executed. 
It  is  objected  that  the  amoxmt  in  controversy 
is  not  sufficient  to  justify  an  appeal  to  this 
court;  but  this  is  a  suit  for  an  account  involv- 
ing very  large  sums  of  money,  the  complainant 
claiming  sums  greatly  exceeding  two  thousand 
dollars,  by  force  of  the  assignment  and  other- 
wise, and  the  defendant  Gray  insisting  on  the 
award,  as  a  bar  to  the  whole  claim.    It  is  no 
answer  to  say  that,  if  this  suit  should  be  de- 
feated, the  complainant  may  have  some  other 
title,  which  will  not  be  worth  two  thousand 
dollars  less  than  the  value  of  what  he  now 
claims.  The  c[Uestion  is,  whether  the  matter  in 
dispute  in  this  suit  is  of  the  value  of  two  thou- 
sand dollars.  Besides,  this  matter  is  a  claim  for 
an  account  far  exceeding  that  amount,  and  it 
does  not  appear  that  the  defendant  concedes 
to   the   complainant   his   whole   claim,   except 
some  sum  less  than  two  thousand  dollars.  There 
remains,  therefore,  a  dispute   concerning  this 
large  claim,  not  narrowed  by  any  concession  of 
the  defendant,  so  as  to  be  reduced  below  the 
sum  which  is  required  by  law  for  an  appeal.  It 
is  urged,  also,  that  the  appeal  is  not  well  tak-. 
en,  because  the  complainant  obtained  leave  to 
amend,  after  the  decree  dismissing  the  bill  was 
entered.    But  it  appears  from  the  record  that 
this  decree  to  dismiss  the  bill  was  regularly 
stricken  out  before  the  leave  to  amend  was 
granted,  and  afterwards,  when  the  complainant 
elected  not  to  amend,  the  bill  was  ordered  to 
be  dismissed  by  reason  of  the  demurrer.    From 
this  last  mentioned  decree  the  appeal  was  takn 
en,  and  it  was  regularly  and  properly  allowed. 
The  decree  of  the  Circuit  Court  must  be  re- 
versed, and  the  case  remanded  with  directions 
to  that  court  to  overrule  the  demurrer,  and  or- 
der the  defendants  to  answer  the  bill. 

•OBDEB.  [•<(► 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Illinois, 
and  was  argued  by  counsel;  on  consideration 
whereof,  it  is  now  here  ordered,  adjudged  and 
decreed  by  this  court,  that  the  decree  of  the 
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•aid  Circuit  Conit  in  this  cause  be,  and  the 
■ame  it  hereby  reversed,  with  coita;  aod  that 
this  cause  be,  and  the  same  is  hereby  remand- 
ed to  the  said  Circuit  Court,  with  directions 
to  overrule  the  demurrer,  and  order  tlw  de- 
fendants to  answer  the  bill. 


THE   UKITED   STATES,   Appellants, 


to  bave  been  lulTered  bj 

ODS  of  tbe  American  armj 

i.uu8rHBD,  HI  iya  Acia  passed  In  1S23  and  1831, 
(8  Sul.  ot  Large  768.  and  6  Stat,  al  Larce.  CtSB) 
directed   the   Judge  of   tbe   Territorial    Coart   or 

of  claim  Io[  losus,  and  report  bis  declsloDi,  It  In 

upon  wlilcli  ttie;  wers  foiinijeil,  to  tbe  B»r 
of  tbe  Treaaurj,  wbo.  on  belDc  uitlsQed  ttiui 
snme  whs  Just  and  equitable,  ivllhln  tbe  i 
Blons  of  the  Treaty,  ibould  mj  tbe  amouiit  tbe 

Congress  directed  tbe  Judge  of  tbe  District  Court 


7  Itself  deelgnated  n< 


In  Bucb  eases.      His  declsloo  waa 

Of  a  court,  but  a  mere  award,  wl , 

view    It,    conferred    uiKin    tbe    Becretarj    of    tbe 
TreasoTf, 

THIS  was  an  appeal  trom  the  District  Court 
of  the  United  Stat«s  for  the  Northern  Dis- 
trict ot   Florida. 

The  fact*  of  the  case  are  stated  In  the  opin- 
ion of  the  court. 

It  was  argued  by  Mr.  Crittenden,  who 
placed  the  case  upon  the  ground  which  wilt  be 
presently  stated,  and  by  Mr,  Johnson  for  the 
«ppellee.  There  were  also  hriefe  filed  on  the 
same  side  by  Messrs.  Shennatl,  W.  Cost  Joha- 
■on,  and  EwtuK. 

Mr.  Crittenden,  after  ^vinj;  a  history  of  the 
cause  and  the  laws,  proceeded: 
41*]  'The  District  Judge,  beins  satiafled 
with  the  causes  assigned  why  this  claim  was  not 
-presents  Tinder  the  Act  of  1B34,  adjudicated 
to  the  petitioner,  upon  his  claim  and  proof,  as 
the  amount  or  value  of  his  losses,  $6,080,  and 


June,   1836,  C6,72a.B3,  making  in  all  912,806. 
83. 

From  this  decision  the  District  Attorney 
praved  an  appeal  to  the  Supreme  Court  of  the 
United  SUtes,  "to  the  end  that  he  might,  if 
tbe  laws  allowed  it,  prosecute  such  appetkl  if 
lnstruct«d  to  do  so."  I  know  nothing  more  ot 
this  proceeding  than  that,  upon  this  appeal,  the 
case  has  been  brought  to  this  court;  and  being 
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here,  it  would  be  qtiite  agreeable  to  m<  If  tile 
court  would,  by  its  high  authority,  settle  and 
determine  all  the  questions  that  arise  out  of 
this  case,  and  which  are  presented  before  the 
Treasury  Department  in  many  others  of  •  like 
cliaracter,  and  especially  the  question  respect- 
ing the  allowance  of  interest  on  the  amount  of 
tbe  losses  or  injuries  sustained  by  the  claim- 

These  questions  have  from  tbe  first  been  sub- 
jects of  controversy  between  the  claimanta  and 
the  Secretary  of  the  Treasury,  and  are  likely 
to  continue  so  till  some  higher  authority  sbafi 
interpose.  It  would  be  conducive  to  the  public 
interest,  and  certainly  desirable  to  the  govem- 
nent,  to  obtain  the  judgment  and  directions 
of  this  enlightened  court  on  this  vexed  sub- 
In  the  adjustment  or  adjudication  of  these 
Florida  claims  by  the  Florida  judges,  interest 
was  allowed,  except  in  a  few  instancea.  The 
first  of  these  adjudications  were  presented  to 
tbe  Secretary  of  the  Treasury  for  payment  In 
the  year  182S,  and  others  have  been  constantly 
and  successively  presented  from  that  time  to 
the  present.  Tne  number  of  claims  thus  pre- 
sented is  about  two  hundred,  and  the  amount 
paid  baa  exceeded  one  million  of  dollars.  But 
from  the  first  and  in  every  case  where  interest 
bad  been  allowed  by  the  Florida  judge,  the  prin- 
cipal only  was  paid,  and  the  interest  disallowed 
and  rejected  by  the  Secretary  ot  the  Treasury. 
For  the  period  of  the  last  twenty-five  years 
thia  has  been  the  unvaried  and  uniform  course 
of  decision  and  action  by  every  successive  Sec- 
retary of  the  Treasury,  who  has  acted  on  the 
subject,  sustained  by  the  official  opinions  of 
several  attomeys-geueral,  and  without  the  «x- 
pressed  dissent  of  any  one  of  them  officially  de- 
It  is  respsetfully  Insisted  on  the  part  of  the 
United  States  that  such  a  uniform  and  long- 
continued  series  and  course  ot  decision  has 
made  the  disallowancs  of  interest.  In  whatever 
form  awarded,   a  res  adjudlcata. 

Confess  had  power  to  create  a  special  tribu- 
nal, with  Jurisdiction  to  examine  and  adjust 
or  adjudge  these  claims  arising  under  the 
Treaty  with  Spain.  Their  power  in  this  respect 
was  'plenary  and  discretionary.  By  the  [•48 
Acts  above  referred  to  they  eierclsM  that  pow- 
er, and  created  such  a  tribunal.  It  was  a  ju- 
dicatory tribunal  which  they  established,  con- 
sisting of  two  parts  or  members,  namely,  one 
of  the  territorial  judges  of  Florida  to  act  and 
decide  In  the  first  Instance;  and  second,  the 
Secretary  to  exercise  a  revisory  power  or  juris- 
diction over  the  decisions  of  the  Florida  Judgfe, 
paying  the  amount  of  them  only  "on  bring  sat- 
isfied that  the  same  is  just  and  equitable  with- 
in the  provisions  of  tbe  Treaty."  To  this  tri- 
bunal, thus  constituted,  Congress  gave  author- 
ity to  decide  on  these  claims;  the  decision  of 
the  Secretary  of  the  Treasury  being  revisory 
and  final.  His  decision  was  in  its  nature  ju- 
dicial, and  made  of  the  matter  decided,  a  res 
adjudicata,  In  every  rational  and  legitimate 
sense  of  those  terms.  The  decision  ot  a  special 
limited  tribunal  upon  a  subject  within  its 
jurisdiction  is  just  as  conclusive  and  binding 
as  the  judgments  of  courts  of  tbe  highest  and 
most  unlimited  jurisdiction. 
The  prcMnt  oass  is,  tn  ita  origin,  and  in  re- 
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■pect  to  the  question  of  interest,  identical  with 
ue  other  Florida  cases  above  alluded  to. 

I  take  it  for  granted  that  the  substitution  of 
the  judge  of  the  District  Ck>urt  of  the  United 
StAtes,  etc.,  in  place  of  the  territorial  judge, 
ttB  the  person  to  adjust  or  adjudge  these  claims, 
«aii  in  no  respect  make  any  material  difference. 
Tlie  authority  of  the  one  and  the  other  is  ex- 
actly the  same,  and  the  effect  of  their  acts  the 
«ame,  whether  they  be  called  judges  or  com- 
missioners as  in  the  above  cited  Act  of  Con- 
gress of  22d  February,  1847.  The  Act  of  Con- 
gress is  the  measure  of  their  authority  and  of 
^he  effect  of  their  proceedings  under  that  au- 
thority. 

Mr.  Johnson  was  the  only  counsel  who  ar- 
gued the  case  orally,  for  the  appellee;  the  other 
counsel  filed  briefs.  It  is  proper  to  say,  that 
«  motion  had  been  made  by  the  coimsel  for  the 
appellee  to  dismiss  the  case  for  want  of  jur- 
isdiction. This  may  serve  to  explain  the  pre- 
liminary remarks  of  Mr.  Johnson^  which  were 
as  follows: 

It  is  our  earnest  wish,  in  behalf  of  the  ap- 
pellee, that  this  court  should  take  jurisdiction 
of  the  case,  and  hear  and  decide  it  upon  the 
merits,  that  if  the  decision  of  the  court  below 
be  wrong,  its  errors  may  be  corrected,  and  we 
may  know  the  limits  of  our  rights;  and  if  the 
decision  be  correct,  that  it  may  be  so  pro- 
nounced by  the  authoritative  voice  of  this  high 
tribunal. 

Nevertheless,  in  order  to  raise  such  {questions 
as  may  be  thus  raised,  we  have  found  it  neces- 
sary to  move  to  dismiss  the  appeal.  In  the  con- 
sideration of  that  motion,  however,  we  do  not 
feel  bound  to  use  such  arguments  only  as  will 
4S*]  tend  to  show  that  *an  appeal  does  not 
lie  in  this  case,  but  think  we  may  with  propri- 
ety present  such  views  on  the  subject,  and  re- 
fer to  such  authorities,  as  in  our  judgment  in 
any  manner  bear  upon  the  question,  and  which 
will  enable  the  court  the  more  readily  to  appre- 
liend  and  decide  it. 

The  question  now  strictly  before  the  court 
involves  the  nature  of  the  claim,  and  the  char- 
acter of  the  tribunal  whose  decision  is  here  for 
revision.  We  will  therefore  consider  it  in 
this  order,  and — 

I.  As  to  the  nature  of  the  claim;  is  it,  and 

is  the  class  to  which  it  belongs,  the  proper 

subject  of  judicial  investigation  and  decision  t 

(Then  followed  an  explanation  of  the  case, 

after  which  the  inference  was  drawn.) 

There  can  be,  therefore,  no  objection  to  the 
ordinary  jurisdiction  of  the  courts  of  the  Unit- 
ed States  arising  from  the  nature  of  these 
elaims.  They  are  proper  subjects  for  the  in- 
vestigation of  courts  of  justice,  involving  as 
they  do  questions  touching  the  rights  of  prop- 
erty and  injuries  thereto.  They  fall  properly 
within  the  jurisdiction  of  courts  of  the  United 
States,  as  the  judicial  injury,  and  the  rights  to 
which  it  refers,  arise  out  of  treaty  stipulations, 
«nd  Acts  of  Congress  to  carry  the  Treaty  into 
•effect. 

They  are,  therefore,  wholly  unlike  the  duties 
attempted  to  be  imposed  by  the  Act  of  March 
3,  1792,  on  the  Circuit  and  District  Courts, 
relative  to  pensions,  and  which  they  refuse  to 
perform  because  they  were  not  judicial,  holding 
the  Act  for  that,  among  other  things,  unconsti- 
tutional and  void.  Vide  2  Dall.  Rep.  410,  note. 
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Whatever  analogy,  therefore,  may  be  found 
in  other  respects,  or  if  not  found,  made  by  con- 
struction, between  the  Act  of  1792  and  that  of 
1823,  they  differ  wholly  in  this,  that  the  duty 
imposed  by  that  A*%  was  not  judicial  in  its  na- 
ture; in  this,  it  is  strictly  so;  and  the  instruc- 
tions of  the  Legislature  to  the  iudicial  tribunals 
on  whom  the  duty  is  imposed  '*^o  receive,  ex- 
amine, and  adjudge,"  is  an  explicit  instruction 
to  perform  that  duty  judicially. 

U.  We  have  next  to  consider  the  character  of 
the  tribunal  whose  decision  is  before  this  court 
for  revision;  and  on  this  point  several  inquiries 
suggest  themselves: 

1st.  Was  it  a  mere  commission,  not  judicial 
in  its  character,  whose  decision  might  be  taken 
up  to,  and  revised  by,  the  Secretary  of  the 
Treasury  in  his  capacity  as  an  executive  officer? 

2d.  Or  was  it  a  judicial  tribunal,  part  of  a 
judicial  system,  created  by  the  Acts  of  1823 
and  1834,  under  the  Treaty,  which  acted  and 
decided  judicially,  but  from  which  an  appeal 
lay,  not  to  this  court,  but  to  the  Secretary  of 
the  Treasury,  as  the  highest  ^appellate  [*44 
tribunal  in  that  special  system  created  under 
the  Treaty  by  those  statutes  ? 

3d.  Or  was  it  a  judicial  tribunal  whose  de- 
cision was  final  in  all  cases  coming  within  the 
special  jurisdiction  conferred  upon  it  under  the 
Treaty? 

4th.  Or  was  it  an  ordinary  judicial  tribunal, 
from  which,  in  these,  as  in  other  cases,  an  ap- 
peal lies  to  this  court? 

(Upon  each  of  these  questions  the  argument 
was  very  elaborate. 

m.  Then  arises  the  cjuestion,  is  the  decision 
final,  or  does  an  appeal  lie  from  it  to  this  court  ? 

There  is  nothing  in  the  nature  of  the  case 
itself,  or  the  mode  of  proceeding  directed  by 
the  Acts  of  1823  and  1834,  which  tends  to  set- 
tle this  question.  If  the  United  States  had  not 
assumed  the  satisfaction  of  these  injuries,  suits 
would  have  been  brought  against  the  trespass- 
ers in  the  usual  form,  and  a  writ  of  error  would 
have  lain  to  revise  the  judgments.  But  the 
United  States  assumes  the  liability,  agrees  by 
Treaty  to  open  her  courts,  and  allow  the  inju- 
ries to  be  established  by  her  legal  process,  and 
binds  herself  to  make  satisfaction  for  the  in- 
juries, if  any,  which  shall  be  so  established. 
But  the  United  States  is  not  formerly  made  de- 
fendant on  the  record;  this  was  not  directed  by 
the  Acts  of  Congress,  but  the  claims  were  pre- 
sented to  the  tribunals  which  she  designated 
"to  receive,  examine,  and  adjudge"  them.  They 
were  claims  against  the  United  States,  and  it  is 
not  a  matter  of  substance  whether  she  was 
named  on  the  record  as  defendant  or  not;  they 
were,  nevertheless,  "cases,''  within  the  legal 
meaning  of  the  term;  whether  belonging  to 
that  numerous  class  of  cases  called  in  the  books 
ex-parte,  or  the  still  more  numerous  class  of 
cases  inter  partes,  is  immaterial.  But  what 
militates  against  the  right  of  appeal  is  the  pro- 
vision, that  the  judges  shall  report  their  deci- 
sion to  the  Secretary  of  the  Treasury,  who  shall 
"pay  the  amount  thereof." 

But,  on  the  other  hand,  we  perceive  nothing 
in  these  statutes  to  cut  ctf  an  appeal,  if  the  de- 
cision be  against  the  claimant.  The  case  before 
the  court  was  prosecuted  in,  and  decided  by, 
the  District  Court  of  Florida,  and  there  seems 
to  be  no  other  reason,  than  that  named,  why 
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the  general  law  authorizing  appeals  from  those 
courts  should  not  extend  to  and  embrace  this 
case.  If,  however,  an  appeal  do  not  lie,  it  must 
be,  as  we  think,  because  the  decision  of  the 
Judge  of  the  District  Court  of  Florida  was  final, 
not  because  the  Secretary  of  the  Treasury  is 
the  appellate  tribunal. 

Mr.  Chief  Justice  Taney  delivered  the  opinion 
of  the  court: 

This  purports  to  be  an  appeal  from  the  Dis- 
45*]  trict  Court  of  the  'United  States  for  the 
Northern  District  of  Florida.  The  case  brought 
before  the  court  is  this: 

The  Treaty  of  1819  by  which  Spain  ceded 
Florida  to  the  United  States,  contains  the  fol- 
lowing stipulation  in  the  9th  article: 

'The  United  States  shall  cause  satisfaction 
to  be  made  for  the  injuries  if  any,  which  by 
process  of  law  shall  be  established  to  have  been 
suffered  by  the  Spanish  officers  and  individual 
Spanish  inhabitants  by  the  late  operations  of 
the  American  army  in  Florida." 

In  1823  Congress  passed  an  Act  to  carry  into 
execution  this  article  of  the  Treaty.  The  1st 
section  of  this  law  authorizes  the  judges  of  the 
superior  courts  established  at  St.  Augustine 
and  Pensacola  respectively,  to  receive  and  ad- 
just all  claims  ansing  within  their  respective 
jurisdictions,  agreeably  to  the  provisions  of  the 
article  of  the  Treaty  above  mentioned;  and  the 
2d  section  provides  "that  in  all  cases  where 
the  jud^s  shall  decide  in  favor  of  the  claimants 
the  decisions,  with  the  evidence  on  which  they 
are  founded,  shall  be  by  the  said  judges  report- 
ed to  the  Secretary  of  the  Treasury,  who,  on 
being  satisfied  that  the  same  is  just  and  equi- 
table, within  the  provisions  of  the  Treaty,  shall 
pay  the  amount  thereof  to  the  person  or  per- 
sons in  whose  favor  the  same  is  adjudged." 

Under  this  law  the  Secretary  of  the  Treasury 
held  that  it  did  not  apply  to  injuries  suffered 
from  the  causes  mentioned  in  the  Treaty  of 
1812  and  1813,  but  to  those  of  a  subsecjuent 
period.  And  in  consequence  of  this  decision, 
another  law  was  passed  in  1834,  extending  the 
provisions  of  the  former  Act  to  injuries  suffered 
m  1812  and  1813,  but  limiting  the  time  for  pre- 
senting the  claims  to  one  year  from  the  passage 
of  the  Act.  This  law  embraced  the  claim  of 
the  present  claimant. 

He  did  not,  however,  present  his  claim  within 
the  time  limited.  And  in  1849  a  special  law 
was  passed  authorizing  the  District  Judge  of  the 
United  States  for  the  Northern  District  of  Flor- 
ida, to  receive*  and  adjudicate  this  claim  and 
that  of  certain  other  persons  mentioned  in  the 
law,  under  the  Act  of  1834;  the  several  claims 
to  be  settled  by  the  Treasury  as  in  other  cases 
under  the  said  Act.  Florida  had  become  a  State 
of  the  Union  in  1849,  and  therefore  the  District 
Judge  was  substituted  in  the  place  of  the  terri- 
torial officer. 

Ferreira  presented  his  claim  according  to  the 
District  Judffe,  who  took  the  testimony  offered 
to  support  It,  and  decided  that  the  amount 
stated  m  the  proceedings  was  due  to  him.  The 
District  Attorney  of  the  United  States  prayed 
an  appeal  to  this  court  from  this  decision;  and 
under  that  prayer  the  case  has  been  docketed 
here  as  an  appeal  from  the  District  Court. 
46*]  *The  only  question  now  before  us  is 
whether  we  have  any  jurisdiction  in  the  case. 
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And  in  order  to  determine  that  question  we 
must  examine  the  nature  of  the  proceeding 
before  the  District  Judge,  and  the  character  of 
the  decision  from  whidi  this  appeal  has  been 
taken. 

The  Treaty  certainly  created  no  tribunal  by 
which  these  damages  were  to  be  adjusted,  and 
gives  no  authority  to  any  court  of  justice  to  in- 
quire into  or  adjust  the  amount,  which  the 
United  States  were  to  pay  to  the  respective  par- 
ties who  had  suffered  damage  from  the  causes 
mentioned  in  the  Treaty.  It  rested  with  Con- 
gress to  provide  one,  according  to  the  treaty 
stipulation.    But  when  that  tribunal  was  ap- 

f>ointed  it  derived  its  whole  authority  from  the 
aw  creating  it,  and  not  from  the  Treaty;  and 
Congress  hi^  the  right  to  regulate  its  proceed- 
ings and  limit  its  power;  and  to  subject  its  de- 
cisions to  the  control  of  an  appellate  tribunal, 
if  it  deemed  it  advisable  to  do  so. 

Undoubtedly  Congress  was  bound  to  provide 
such  a  tribunal  as  the  Treaty  described.  But 
if  they  failed  to  fulfill  that  promise,  it  is  a 
question  between  the  United  States  and  Spain. 
The  tribunal  created  to  adjust  the  claims  can- 
not change  the  mode  of  proceeding  or  the  char- 
acter in  which  the  law  authorizes  it  to  act,  un- 
der any  opinion  it  may  entertain,  that  a  differ- 
ent mode  of  proceeding,  or  a  tribunid  of  a  dif* 
f erent  character,  would  better  comport  with  the 
provisions  of  the  Treaty.  If  it  flucts  at  all,  it 
acts  under  the  authority  of  the  law  and  must 
obey  the  law. 

The  territorial  judges,  therefore,  in  adjusting 
these  claims,  derived  their  authority  alto^ther 
from  the  laws  above  mentioned;  and  their  de- 
cisions can  be  entitled  to  no  higher  respect  or 
authority  than  these  laws  gave  them.  They 
are  referred  by  the  Act  of  1823  to  the  Treaty 
for  the  description  of  the  injury  which  the  law 
requires  them  to  adjust;  but  not  to  enlarge  the 
power  which  the  law  confers,  nor  to  (mange 
the  character  in  which  the  law  authorizes  them 
to  act. 

The  law  of  1823,  therefore,  and  not  the  stip- 
ulations of  the  Treaty,  furnishes  the  rule  for 
the  proceeding  of  the  territorial  jud^s,  and  de- 
termines their  character.  And  it  is  manifest 
that  this  power  to  decide  upon  the  validity  of 
these  claims,  is  not  conferred  on  them  as  a  ju- 
dicial function,  to  be  exercised  in  the  ordinary 
forms  of  a  court  of  justice.  For  there  is  to  be 
no  suit;  no  parties  in  the  legal  acceptance  of 
the  term,  are  to  be  made — ^no  process  to  issue; 
and  no  one  is  authorized  to  appear  on  behalf  of 
the  United  States,  or  to  summon  witnesses  la 
the  case.  The  proceeding  is  altogether  ex- 
parte;  and  all  that  the  judge  is  required  to  do, 
is  to  receive  the  claim  when  the  party  presents 
it,  and  to  adjust  it  upon  such  evidence  as  he 
may  have  before  him,  or  be  able  himself  to  ob- 
tain. But  neither  the  evidence,  nor  *his  [*47 
award,  are  to  be  filed  in  the  court  in  which  he 
presides,  nor  recorded  there;  but  he  is  required 
to  transmit,  both  the  decision  and  the  evidence 
upon  which  he  decided,  to  the  Secretary  of  the 
Treasury;  and  the  claim  is  to  be  paid  if  the 
Secretary  thinks  it  just  and  equitaoie,  but  not 
otherwise.  It  is  to  be  a  debt  from  the  United 
States  upon  the  decision  of  the  Secretary,  but 
not  upon  that  of  the  judge. 

It  is  too  evident  for  argument  on  the  sub- 
ject, that  8uch  a  tribunal  &  not  a  judieial  one, 
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and  that  the  Aet  of  Congress  did  not  intend  to 
make  it  one.  The  authority  conferred  on  the 
respective  judges  was  nothing  more  than  that 
of  a  commissioner  to  adjust  certain  claims 
jigainst  the  United  States;  and  the  office  of 
judges,  and  their  respective  jurisdictions,  are 
referred  to  in  the  law,  merely  as  a  designation 
of  the  persons  to  whom  the  authority  is  con- 
fided, and  the  territorial  limits  to  which  it  ex- 
tends. The  decision  is  not  the  judgment  of  a 
oourt  of  justice.  It  is  the  award  of  a  commis- 
sioner. The  Act  of  1834  calls  it  an  award.  And 
an  appeal  to  this  court  from  such  a  decision, 
by  such  an  authority  from  the  judgment  of  a 
•court  of  record,  would  be  an  anomaly  in  the 
liistory  of  jurisprudence.  An  appeal  might 
mm  well  have  been  taken  from  the  awards  of  the 
board  of  commissioners,  under  the  Mexican 
treaty,  which  were  recently  sitting  in  this  city. 

Nor  can  we  see  any  groimd  for  objection  to 
the  power  of  revision  and  control  given  to  the 
Secretary  of  the  Treasury.  When  the  United 
States  consent  to  submit  the  adjustment  of 
claims  against  them  to  any  tribunal,  they  have 
a  right  to  prescribe  the  conditions  on  which 
they  will  pay.  And  they  had  a  riffht  therefore 
to  make  the  approval  of  the  award  by  the  Sec- 
retary of  the  Treasury,  one  of  the  conditions 
upon  which  they  would  agree  to  be  liable.  No 
eLaim,  therefore,  is  due  from  the  United  States 
until  it  is  sanctioned  by  him;  and  his  decision 
against  the  claimant  for  the  whole  or  a  part  of 
the  claim  as  allowed  by  the  judge  is  final  and 
conclusive.  It  cannot  afterwards  be  disturbed 
by  an  appeal  to  this  or  any  other  court,  or  in 
any  other  way,  without  the  authority  of  an 
Act  of  Congress. 

It  is  said,  however,  on  the  part  of  the  claim- 
ant, that  the  Treaty  requires  that  the  injured 
parties  should  have  an  opportunity  of  establish- 
ing their  claims  by  a  process  or  law;  that  proc- 
cess  of  law  means  a  judicial  proceeding  in  a 
court  of  justice;  and  that  the  right  of  super- 
vision given  to  the  Secretary,  over  the  decision 
of  the  District  Judge,  is  therefore  a  violation 
of  the  Treaty. 

The  court  think  differently;  and  that  the 
government  of  this  country  is  not  liable  to  the 
reproach  of  having  broken  its  faith  with  Spain. 
The  tribunals  established  are  substantially  the 
same  with  those  usually  created,  where  one  na- 
48*]  tion  agrees  by  *treaty  to  pay  debts  or 
damages  which  may  be  found  to  be  due  to  the 
citizens  of  another  country.  This  Treaty  meant 
nothing  more  than  the  tribunal  and  mode  of 
proceeding  ordinarily  established  on  such  oc- 
casions; and  well  known  and  well  understood 
when  treaty  obligations  of  this  description  are 
undertaken.  But  if  it  were  admitted  to  be 
otherwise,  it  is  a  question  between  Spain  and 
that  department  of  the  government  which  is 
chareed  with  our  foreign  relations;  and  with 
which  the  judicial  branch  has  no  concern. 
Certainly  the  tribunal  which  acts  under  the 
law  of  Congress,  and  derives  all  its  authority 
from  it,  cannot  call  in  question  the  validity  of 
Hb  provisions,  nor  claim  absolute  and  final 
power  for  its  decisions,  when  the  law  by  virtue 
of  which  the  decisions  are  made,  declares  that 
they  shall  not  be  final,  but  subordinate  to  that 
•f  the  Secretary  of  the  Treasury,  and  subject 
to  his  reversaL 

And  if  the  judicial  branch  of  the  government 
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had  the  right  to  look  into  the  construction  of 
the  Treaty  in  this  respect,  and  was  of  opinion 
that  it  required  a  judicial  proceeding;  and  that 
the  power  given  to  the  Secretary  was  void  as 
in  violation  of  the  Treaty,  it  would  hardly 
strengthen  the  case  of  the  claimant  on  this  ap- 
peal. For  the  proceedings  before  the  judge 
are  as  little  judicial  in  their  character  as  that 
before  the  secretary.  And  if  his  decisions  are 
void  on  that  account,  the  decisions  of  the  judge 
are  open  to  the  same  objections;  and  neither 
the  principal  nor  interest,  nor  any  part  of  this 
claim  could  be  paid  at  the  Treasury.  For  if 
the  tribunal  is  unauthorized,  the  awards  are  of 
no  value. 

The  powers  conferred  by  these  Acts  of  Con- 
gress ui>on  the  judge  as  well  as  the  Secretary, 
are,  it  is  true,  judicial  in  their  nature.  For 
judgment  and  discretion  must  be  exercised  by 
both  of  them.  But  it  is  nothing  more  than  the 
power  ordinarily  giVen  by  law  to  a  commis- 
sioner appointed  to  adjust  claims  to  lands  or 
money  under  a  treaty;  or  special  powers  to  in- 
quire into  or  decide  any  other  particular  class 
of  controversies  in  whidi  the  public  or  individ- 
uals may  be  concerned.  A  power  of  this  de- 
scription may  constitutionally  be  conferrcKi  on 
a  Secretary  as  well  as  on  a  commissioner.  But 
is  not  judicial  in  either  case^  in  the  sense  in 
which  judicial  power  is  granted  by  the  Con- 
stitution to  the  courts  of  the  United  States. 

The  proceeding  we  are  now  considering,  did 
not  take  place  before  one  of  the  territorial 
judges,  but  before  a  district  judge  of  the  Unit- 
ed States.  But  that  circumstance  can  make 
no  difference,  for  the  Act  of  1849  authorizes 
him  to  receive  and  adjudicate  the  claims  of  the 
persons  mentioned  in  the  law,  under  the  Act  of 
1834;  and  provides  that  these  claims  may  be 
settled  by  the  Treasury,  as  other  cases  under 
the  said  Act.  It  conferred  on  the  District 
Judge,  therefore,  the  same  power,  and  the 
same  character,  *and  imposed  on  him  [*49 
the  same  duty  that  had  been  conferred  and  im- 
posed on  the  territorial  judges  before  Florida 
became  a  State. 

It  would  seem,  indeed,  in  this  case,  that  the 
District  Judge  acted  under  the  erroneous  opin- 
ion that  he  was  exercising  judicial  power  strict- 
ly speaking  under  the  Constitution,  and  has 
given  to  these  proceedings  as  much  of  the  form 
of  proceedings  in  a  court  of  justice  as  was  prac- 
ticable. A  petition  in  form  is  filed  by  the 
claimant;  and  the  judge  states  in  his  opinion 
that  the  District  Attorney  appeared  for  the 
United  States  and  argued  the  case,  and  prayed 
an  appeal.  But  the  Acts  of  Congress  require 
no  petition.  The  claimant  had  nothing  to  do, 
but  to  present  his  daim  to  the  judge  with  the 
vouchers  and  evidence  to  support  it.  The  Dis- 
trict Attorney  had  no  right  to  enter  an  appear- 
ance for  the  United  States,  so  as  to  make  them 
a  party  to  the  proceedings,  and  to  authorize  a 
judgment  against  them.  It  was  no  doubt  his 
duty  as  a  public  officer,  if  he  knew  of  an^  evi- 
dence against  the  claim,  or  of  any  objection  to 
the  evidence  produced  by  the  claimant,  to  bring 
it  before  the  judge,  in  order  that  he  might  con- 
sider it,  and  report  it  to  the  secretary.  But  the 
Acts  of  Congress  certainly  do  not  authorize  him 
to  convert  a  proceeding  before  a  commissioner 
into  a  judicial  one,  nor  to  bring  an  appeal  from 
his  award  before  this  court. 

45 


( 


49 


SUFBEMX  COUBT  OV  THK  UlOTB)  STATES. 


186> 


The  question  as  to  the  character  in  which  a 
judge  acts  in  a  case  of  this  description,  is  not  a 
new  o^e.  It  arose  as  long  ago  as  1792,  in 
Hajburn's  case,  reported  in  2  Dall.  409, 

The  Act  of  23d  of  March,  in  that  year,  re- 
quired the  Circuit  Ck>urts  of  the  United  States 
to  examine  into  the  claims  of  the  officers  and 
soldiers  and  seamen  of  the  Revolution,  to  the 
pensions  flnranted  to  invalids  by  that  Act,  and 
to  determine  the  amount  of  pay  that  wotdd  be 
equivalent  to  the  disability  incurred,  and  to 
certif jr  their  opinion  to  the  Secretary  of  War. 
And  it  authorized  the  Secretary,  when  he  had 
cause  to  suspect  imposition  or  mistake,  to  with- 
hold the  pension  allowed  by  the  court,  and  to 
report  the  case  to  Congress  at  its  next  session. 
The  authority  was  given  to  the  Circuit  Courts; 
and  a  question  arose  whether  the  power  con- 
ferred was  a  judicial  one,  which  the  Circuit 
Courts,  as  such,  could  constitutionally  exercise. 

The  question  was  not  decided  in  the  Supreme 
Court  in  the  case  above  mentioned.  But  the 
opinions  of  the  judges  of  the  Circuit  Courts  for 
the  Districts  of  New  York,  Pennsylvania,  and 
North  Carolina,  are  all  given  in  a  note  to  the 
case  by  the  reporter. 

The  Judges  in  the  New  York  Circuit,  com- 

B>sed  of  Chief  Justice  Jay,  Justice  Cushing,  and 
uane.  District  Judge,  held  that  the  power 
could  not  be  exercised  by  them  as  a  court.  But 
50*]  in  *consideration  of  the  meritorious  and 
benevolent  object  of  the  law,  they  agreed  to 
construe  the  power  as  conferred  on  them  indi- 
vidually as  commissioners,  and  to  adjourn  the 
court  over  from  time  to  time,  so  as  to  enable 
them  to  perform  the  duty  in  the  character  of 
commissioners,  and  out  of  court. 

The  judges  of  the  Pennsylvania  Circuit,  con- 
sisting of  Wilson  and  Blair,  Justices  of  the 
Supreme  Court,  and  Peters,  District  Judge, 
refused  to  execute  it  altogether,  upon  the  ground 
that  it  was  conferred  on  them  as  a  court,  and 
was  not  a  judicial  power  when  subject  to  the 
revision  of  the  Secretary  of  War  and  Congress. 
The  judges  of  the  Circuit  Court  of  North 
Carolina,  composed  of  Iredell,  Justice  of  the 
Supreme  Court,  and  Sitgreaves,  District  Judge, 
were  of  opinion  that  the  court  could  not  exe- 
cute it  as  a  judicial  power;  and  held  it  under 
advisement  whether  they  might  not  construe 
the  Act  as  an  appointment  of  the  judges  per- 
sonally as  commissioners,  and  perform  the 
duty  m  the  character  of  commissioners  out  of 
court,  as  had  been  agreed  on  by  the  judges  of 
the  New  York  Circuit. 

These  opinions,  it  appears  bv  the  report  in  2 
Dall.  were  all  communicated  to  the  President, 
and  the  motion  for  a  mandamus  in  Haybum's 
case,  at  the  next  term  of  thp  Supreme  Court, 
would  seem  to  have  been  made  merely  for  the 
purpose  of  having  it  judicially  determined  in 
this  court,  whether  the  judges,  under  that  law, 
were  authorized  to  act  in  the  character  of  com- 
missioners. For  every  judge  of  the  court,  ex* 
oept  Thomas  Johnson,  whose  opinion  is  not 
given,  had  formally  expressed  his  opinion  in 
writing,  that  the  duty  imposed,  when  the  de- 
cision was  subject  to  the  revision  of  a  secretary 
and  of  Congress,  could  not  be  executed  by  the 
court  as  a  judicial  power;  and  the  only  ques- 
tion upon  which  there  appears  to  have  been 
any  difference  of  opinion^  was  whether  it  might 
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not  be  construed  as  conferring  the  power  ••• 
the  judges  personally  as  commissioners.  And 
if  it  would  bear  that  construction,  there  seems- 
to  have  been  no  doubt,  at  that  time,  but  that 
they  might  constitutionally  exercise  it,  and  the 
Secretary  constitutionally  revise  their  decisions.. 
The  law,  however,  was  repealed  at  the  next 
session  of  the  Legislature,  and  a  different  way 
provided  for  the  relief  of  the  pensioners;  and 
the  question  as  to  the  construction  of  the  l&w 
was  not  decided  in  the  Supreme  Court.  But 
the  repeal  of  the  Act  dearly  shows  that  the- 
President  and  Congress  acquiesced  in  the  eor- 
rectness  of  the  decision,  that  it  was  not  a  ju- 
dicial power. 

This  law  is  the  same  in  principle  with  the 
one  we  are  now  considering,  with  tnis  difference 
only,  that  the  Act  of  1792  imposed  the  duty 
on  the  court  eo  nomine,  and  not  personally  on 
the  judges.  In  the  case  before  us  it  is  imposed 
upon  the  judge,  and  *it  appears  from  [*51 
the  note  to  the  case  of  Hayburn,  that  a  majori- 
ty of  the  judges  of  the  Supreme  Court  were  of 
opinion  that  if  the  law  of  1792  had  conferred 
the  power  on  the  judges,  they  would  have  held 
that  it  was  given  to  them  personally  by  that 
description;  and  would  have  performed  the 
duty  as  commissioners,  subject  to  the  revision 
and  control  of  the  Secretary  and  Congress,  as 
provided  in  the  law.  Nor  have  Justices  Wilson, 
Blair,  and  Peters,  District  Judges  dissented 
from  this  opinion.  Their  communication  to 
the  President  is  silent  upon  this  point.  But 
the  opinions  of  all  the  judges  embrace  distinct- 
ly and  positively  the  provisions  of  the  law  now 
before  us,  and  aeclare  that,  under  such  a  law, 
the  power  was  not  judicial  within  the  grant  of 
the  Constitution,  and  could  not  be  exercised  as 
such. 

Independently  of  these  objections,  we  are  at 
some  loss  to  understand  how  this  case  could 
legally  be  transmitted  to  this  court,  and  certi- 
AmI  as  the  transcript  of  a  record  in  the  District 
Court.  According  to  the  directions  of  the  Act 
of  Congress,  the  decision  of  the  judge  and  the 
evidence  on  which  it  is  founded,  ought  to  have 
been  transmitted  to  the  Secretarv  of  the  Treas- 
ury. They  are  not  to  remain  in  the  District 
Court,  nor  to  be  recorded  there.  They  legally 
belong  to  the  office  of  the  Secretary  of  the 
Treasury,  and  not  to  the  court;  and  a  copy 
from  the  clerk  of  the  latter  would  not  be  evi- 
dence in  any  court  of  justice.  There  is  no 
record  of  the  proceedings  in  the  District  Court 
of  whidi  a  transcript  can  legally  be  made  and 
certified;  and  consequently  there  is  no  tran- 
script now  before  us  that  we  can  recognize  as 
evidence  of  any  proceeding  or  judgment  in  that 
court. 

A  question  might  arise  whether  commission- 
ers appointed  to  adjust  these  claims,  are  not  of- 
ficers of  the  United  States  within  the  meaning 
of  the  Constitution.  The  duties  to  be  per- 
formed are  entirely  alien  to  the  legitimate 
functions  of  a  judge  or  court  of  justice,  and 
have  no  analogy  to  the  general  or  special  pow- 
ers ordinarily  and  legally  conferred  on  judges 
or  courts  to  secure  the  due  administration  of 
the  laws.  And,  if  they  are  to  be  regarded  as 
officers,  holding  offices  under  the  government, 
the  power  of  appointment  is  in  the  President, 
by  alod  with  tha  advioe  and  consent  of  the  sen- 
Howard  IS. 
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*t«;  ud  CongresB  aonld  not,  bf  law,  deai^ata 
tlw  persona  to  fill  theae  ofSeea.  And  if  this  be 
the  conatruction  of  the  Constitution,  then  as 
the  judga  designated  could  not  act  in  a  judicial 
character  as  a  court,  nor  aa  a  commiaaioner,  be- 
cause he  was  not  appointed  by  the  President, 
eTerjthinf;  that  has  been  done  under  the  Acts 
of  1823,  and  1834,  and  1849,  would  be  void,  and 
the  payments  heretofore  made,  migbt  be  recov- 
ered  back  by  the  United  States.  But  tbia  quea- 
tion  haa  not  been  made;  nor  does  it  arise  in  the 
case.  Ii  could  arise  only  in  a  suit  by  the  United 
59*]  States  to  recover  back  the  money.  And  *aa 
the  case  does  not  present  it,  and  the  parties  in- 
terested are  not  before  the  court,  and  these  laws 
have  for  >o  many  years  been  acted  on  aa  valid 
and  constitutional  we  do  not  think  it  proper  to 
express  an  opinion  upon  It.  In  the  case  at  bar, 
the  power  of  the  judge  to  decide  in  the  first 
iDstance,  is  assiuned  on  both  sidee,  and  the 
controversy  haa  turned  upon  the  power  of  the 
Secretary  to  reviaa  it;  and  it  is  In  this  aspect  of 
the  case  that  it  has  been  considered  by  the 
eonrt  in  the  foregoing  opinion. 

The  appeal  must  be  dismissed  (or  want  of 
joriadiotion. 


This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  tbe  District  Court  of 
the  United  States  for  the  Northern  District  of 
Florida,  and  was  argued  by  counsel;  on  con- 
■ideration  whereof,  it  is  now  here  ordered,  ad- 
judged and  decreed  by  this  court,  mat  thU 
cause  be,  and  the  aame  Is  hereby  dlsmisaed  for 
the  want  o(  Jurisdictioii. 


Since  tbe  fcrecotny  aplDlOB  was  dsllTercd,  the 
attention  of  ttie  court  has  be«n  drawn  to  the  caie 
of  the  United  States  v.  Tste  Todd,  which  arose 
fler  tbe  Act  of  17fl2,  aod  was  decided  '  " 
e  Court,    Febtunry    IT.   1704.      Thi 


>   tbe  8u- 


offlelal  reporter 
been  printed.  II  ihows  tbe  opinloii  of  the  c 
upon  ■  quectloti  wtilrb  wbb  lelt  in  doubt  b; 
opinlana  of  the  dlDerenl  Judses,  atated  Id  the  : 
to  Itavbnm'B  cKRr.  .*  nd  aa  tbe  subject  la  om 
maett  Interest,  and  eoncems  the  nature  and  ex 
of  Judicial  power,  tbe  substance  of  the  declaloi 
Tare  Todd's  case  la  Inserted  bsre.  to  order  tba.  .. 
mar  not  be  overlooked.  If  almilar  questions  ahould 
bereafter  arise. 

The  2d.  3d.  and  4th  BeclloDB  of  the 
were  repealed  at  tbe  next  session  ol 


.    The  repealing  Act 
..__  ._  .,._  -^ngion,  - 

all  rlxblB  to  penalana  w'hich  inlKht  be  fednded 
"npon  aar  leiinl  adjadicatlon,"  under  tbe  Act  of 
1792,  and  mafle  It  tbe  dutj  of  the  Secretanp  of 
War.  In  conjanctlon  with  tbe  AttorDeT-Oaneral.  to 
take  such  measares  aa  might  be  necasar;  to  obtain 
an  adjndlcetloii  et  tbe  Supreme  Court  "on  the 
valMIlT  of  SDcb  rights,  claimed  nndcr  the  Act 
aforesaid,  bj  the  determlostlon  of  certain  persona 
■tilbiK  themselves  corom  las  loners." 

It  appears  from  this  ease,  thst  Chief  Jnatli 
and  Justice  Cna"-' —  --"  "'   '       "     " 

•f  tbe  Act  of  I 


w  of  oplBloD  npon  tbat  qoei 


elualng  tor  the  reasons  asilmed  bj  them 

ourls,  could  legallj  act  as  commii-' 

ourt.      II  the  decU 


adJudlcatloD,^^  the  part  j  a 
allowed  bim  waa  saved  ;  otber- 


.- 1,  and  upon  a  case  stated  A 

Kebruarj   'term,    17U4- 

Tbe  case  was  <laclieted  bj  conaeut,  tbe  United 
StatM    belnji^    plaintiff    and    3'odd__the    detendaiit. 


The  ease  farther  admlta,  that  the  certiDcate  of 
tbelr  proceedtnga  and  opinlona,  and  tbe  teatlmoDj 
-'lej  bad  taken,  were  afterwards,  on  tbe  Bth   of 


and    had    received    from    the    United 


the  Sd  at  Beplemtter,  1T9S. 


that  then  Judgment  should  be  given  for  the  i 


argued   by   Bradford.    Attomev- 
'-'=-■  BtaleB,  and   HIlIboDse  for 
udgmpDt  of  the  court  was 
e   United    States    for    the 


rtiM-t  Justice  Jsy  and  jDBllces  CuBblng,  Wilson, 
No  opinion  was  filed  etatltiK  th?  Erouods  or  the  de- 


ray  and  luatlce  Cuabing  became  BBtlafled,  on  fur- 
ber  reflection,  that  the  power  glveo  In  tbe  Act  of 
17fi2  lo  tbe  Circuit  ConrI  br  a  court  could  not  be 
^onet^ued  to  glie  It  to  tbe  Judges  out  of  court 
IS  commlBslonerB.  It  must  he  adoiltt^  that  the 
.ustlce  of  thf  cinlms  and  the  merltorloue  charBcfer 
of  the  claimants  wonid  appear  to  have  exerclaed 
--ne  Inflaence  on  their  ludgmenta  In  the  drst  In. 
ince,  and  to  have  led  tnem  to  give  b  consCruetloD 
tbe  law  whieb  Its  langnaie  would  hardly  Justify 


conferred  on 
«  by  tbe  Act 
the  meaning    . 
ire,  oncooBtl- 
eierclsed  by 


Bring  t: ,_ 

fn  tbe  character  of  conmlRslaceri.. 

S.  That  money  paid  oadar  a  certlfleate  from  per- 
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■ou  not  anthorlMA  tr  I'l*  to  eive  It,  mliht  be  te- 
nrmriui  horii  by  tbe  Dnltcd  Stale*. 

If  Todd  was  docketed  b;  consent  [a  tHe 


e  their  opinion  upon  the  quealian 
them  original  jurlgdlctloii.  la  the  earl;  di 
the  aovernment,  the  right  or  ConcreaB  to  give 
nal  jurisdiction  to  the  Supreme  Cuurt.  In  cas 
enumerated  Id  the  Couatltutlon.  wui  mala 
b;  man;  Jnrlati,  and  aeema  to  have  been 
talned  hj   the   learned  Judges  who  decided   ' 


NATHAinEL  B.  HILL. 
Writ  of  error  for  mere  dalay— damsgu. 


low,  n 


to  tbe  r 
0  the 


exceptions  taken  la  the  court  be- 


„„. fl  aaked  for  below  and  tbe  anlng  _—  — _ 

writ  of  error,  were  onl;  (or  tbe  puriK»e  ol  delar- 
Inc  tbe  parmeat  ol  a  Juat  debt,  and  no  couniel  ap- 
peSred  In  this  court  on  that  aide,  tbe  ITtb  rule 
win  be  applied  and  tbe  Jadgment  Ol  the  court 
below  b«  afflrmed  with  ten  per  cent,  tntereat 

THIS  cue  was  brongbt  up  by  writ  of  error 
fram  the  Circuit  Court  of  tbe  United  Stat«a 
for  the  Extern  Diatriet  of  Louisiana. 

Hill  was  a  citizen  of  South  Carolina,  and  lold 
two  alavea  to  Barrow,  a  citizen  of  Louisiana. 
Barrow  gave  hia  note  for  92,000,  dated  I2th  of 
February.  1848,  payable  twelve  montha  after 
date.  When  due,  it  was  protested.  Hill  then 
filed  hia  petition  in  the  Ureuit  Court  of  the 
United  States.  Barrow's  answer  admitted  the 
execution  of  the  note,  but  alleged  that  the 
negroes  were  unsound.  In  April,  1850,  the  cause 
came  on  for  trial.  The  coonsol  for  the 
defendant  mored  the  court  for  a  continuance 
"on  the  ground  that  William  C.  Fisher,  a 
material  witness  for  the  defendant,  i«  absent  or 
does  not  appear  on  the  trial  of  this  cause;  that 


the  said  Fisher  ia  in  Uw  city  at  thie  time;  that 
defendant  desired  the  cleric  of  this  court  to 
summon  said  Fieher,  but  tnat  the  marshal  baa 
not  been  able  to  find  him  and  serve  him  with  * 
subptena.  Neverthelese,  it  appeared  that  on  the 
next  day,  Fisher  was  present  in  court  and  ex- 
amined. The  concluHion  of  the  first  bill  of 
exceptions  was  as  follows,  viz.: 

The  defendant  further  declares  that  he  haa 
not  Induced  or  consented  t«  said  Fisher's  ab- 
sence; to  all  of  which  the  defendant  offered  to 
swear,  but  the  court  overruled  the  motiona  on 
the  ground  that  it  appeared,  by  the  declaration 
of  the  counsel  for  defendant,  that  the  witness 
Fiaher  was,  the  day  lufore,  seen  by  him  in  the 
City  of  New  Orleans,  and  therefore  the  court 
declared  tliat  the  testimony  of  the  said  witness 
would  be  received  before  the  concluaion  of  the 
trial.  Accordingly,  the  next  morning,  the  wit- 
ness appeared  in  court,  and  was  regularly  ex- 
amined by  the  counsel  of  both  defendant 
and  plaintiff,  and  his  testimony  was  commented 
□n  by  counsel  Iwfore  the  cause  was  finally  sub- 
mitted; whereupon  the  counsel  for  the  defend- 
ant excepts  to  tbe  ruling  of  the  court,  and 
tenders  this  bis  bill  of  exceptions,  praying  that 
tbe  same  may  be  signed  and  made  a  [Mrt  of 
this  record.  Theo.  H.  McCaleb, 

United  States  Judge. 

"The  second  bill  of  exceptions  was  as  [*5B 
follows: 

Be  it  remembered,  that  at  the  trial  of  this 
cause  iMfore  tlie  court,  at  the  term  aforesaid, 
the  counsel  for  tbe  defendant  moved  the  court 
for  a  continuance  on  the  ^unds  tliat  a  com- 
mission was  issued  by  this  court  on  the  Ulh 
March,  1860,  to  take  the  testimony  of  William 
S.  Green,  a  resident  of  the  State  of  Kentucky, 
but  supposed  to  be  at  that  time  on  a  plantation 
owned  by  said  Green  in  the  Parish  of  Terre- 
bonne, Louisiana.  That  the  testimony  of  said 
Green  ia  important,  material  and  necessary  to 
the  defense.  That  due  diligence  haa  been  used 
to  have  this  testimony  of  said  Green  taken,  but 
that  tbe  said  commission  baa  not  yet  been  re- 
turned to  this  court;  to  all  of  which  the  defend- 
ant offored  to  swear,  but  the  court  overruled 
the  motion,  on  the  ground  that  the  commission 
had  issued  some  time  after  issue  joined,  and 
subject  to  the   right  of  the  adverse  party  to 


:  the  Hapr 


e  Court  will  i 


view  the  discretion  a  rj  action  of  the  court 
If  the  rejection  ol  evldeoce  la  ■  matter  reatic 

tbe  sound  discretion  of  the  court,  this  eanno 

BBslened  aa  error.     Phtladelpbta  A  Ticuton  E 

Co.  V.  etirapBoB,  14  Pet.  448. 

DIacretlonarr  rulings  upon  evidence * 


court,  la  : 

V.  Gllltea.  Pel.  C.  C.  IBO :  8  Wheel.  Cr.  Ca«,  308. 

Tbe  tcrautinB  or  refusing  to  grant  a  motion  for 
new  trial  reats  whollj  Id  tbe  discretion  of  the  court 
where  It  Is  made,  and  the  action  of  such  court  can- 
not be  questioned  or  reviewed  on  error.  Henderson 
V.  Moore,  6  Cranch.  11;  Marine  Ina.  Co.  of  Alex- 
andria V.  Young.  5  Cranch.  1R7;  Bnrr  v.  Orati, 
4  Wheat.  213:  Bloot  v.  Smith,  T  Wheat.  24R : 
Brown  v.  Clarke.  4  How.  4;  Warner  v.  Norton.  20 
Row.  448 :  United  States  v.  Olhbert,  2  Bumn.  19 ; 
Henrr  T.  RIcketts.  1  Cranch,  C.  C.  B4B ;  B»H  v. 
Weare,  B2  C.  S.  728;  PblUp  v.  Gardner,  1  Mac- 
Arlhnr.    ISB. 


The   8upr 


a  Court  will  not  hear,  o 


writ  of 


',  mattera  which  are  properl;  the  subject  of 


application  for  new  trial.     Freeborn  v.  Smith.  S 
Wall.   160. 

The  cron-exsmlnatlon  of  a  part;,  as  well  ■■  that 
of  a  witness,  ts  snbject  to  tbe  control^  of  theeourt 
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ento  In  tbe 
ladc  In  tha 
to  the  dls- 
le  Supreme 
K  In  such 
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e,  24  How. 
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Bbadfobd  kt  al.  v.  The  Union  Bank  of  Tennessee. 


haT6  the  case  tried  when  regularly  docketed; 
and  also  upon  the  ground  that  a  sufficient  time 
had  been  allowed  for  the  return  of  said  com- 
mission. Wnereupon  the  counsel  for  defend- 
ant excepts  to  the  ruling  of  the  court  and 
tenders  this  his  bill  of  exceptions,  praying  that 
the  same  may  be  signed  and  made  a  part  of  the 
record.  Theo.  H.  McCaleb, 

United  Staces  Judge. 

After  hearing  Fisher  and  another  witness  for 
the  defendant,  and  a  witness  for  the  plaintiff, 
the  court  gave  judgment  for  the  plaintiff; 
whereupon  the  cause  was  brought  up  to  this 
court  upon  the  two  exceptions  above  men- 
tioned. 

It  was  argued  by  Mr.  Venable  for  the  de- 
fendant in  error,  no  ccmnsel  appearing  for  the 
plaintiff  in  error. 

Mr.  Venable  said:  The  only  error  assigned 
is,  that  the  judge  below  overruled  a  motion 
for  a  continuance,  for  reasons  set  forth  in  the 
bill  of  exceptions;  an  application  for  a  con- 
tinuance being  addressed  to  the  discretion  of 
the  court,  it  is  submitted  that,  in  this  case,  that 
discretion  was  soundly  exercised;  and  the  de- 
fendant prays  that  the  judgment  be  affirmed. 
And  as  it  appears  that  this  writ  of  error  was 
sued  out  for  delay,  he  further  asks  that  dam- 
ages may  be  awarded  him,  according  to  tne 
seventeenth  rule  of  this  court. 

Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

This  case  is  brought  up  by  a  writ  of  error, 
directed  to  the  Circuit  Coiu-t  of  the  United 
States  for  the  Elastem  District  of  Louisiana. 
5C*]  *No  counsel  has  appeared  in  this  court 
for  the  plaintiff  in  error.  The  case  has  been 
called  in  its  regular  order  for  argument,  and 
thereupon  the  counsel  for  the  defendant  has, 
under  the  19th  rule  of  the  court,  opened  the 
record  and  argued  the  case,  and  prays  an  affirm- 
ance of  the  judgment,  with  ten  per  cent,  dam- 
ages, on  the  ground  that  the  writ  of  error  was 
issued  merely  for  delay. 

Upon  lookmg  into  the  record,  it  appears  that 

two  exceptions  were  taken  in  the  court  below 

by  the  plaintiff  in  error;  and  both  of  them  were 

'  taken  to  the  refusal  of  the  court  to  continue  the 

case  to  the  next  term. 

It  has  been  repeatedly  decided  in  this  court, 
that  a  motion  for  the  continuance  of  the  cause 
addresses  itself  to  the  sound  judicial  discretion 
of  the  court,  and  its  decision,  for  or  against  the 
motion,  cannot  be  assigned  as  error  in  this 
court.  The  rule  is  so  familiar  in  practice,  that 
it  is  unnecessary  to  refer  to  cases  to  prove  it. 
The  decision  of  the  Circuit  Court,  therefore,  up- 
on the  motions  above  mentioned,  is  no  ground 
for  reversing  the  judj^ent,  and  does  not  af- 
ford any  reasonable  n>undation  for  suing  out 
this  writ  of  error. 

And,  upon  examining  the  statement  in  the 
exceptions,  and  the  reasons  assigned  by  the 
court  for  its  refusal,  the  inference  would  seem 
to  be  irresistible,  that  the  continuance  was  not 
asked  for  by  the  plaintiff  in  error,  under  the 
expectation  that  it  would  enable  him  to  obtain 
testimony  matmal  to  his  defense,  but  to  delay 
the  payment  of  a  just  debt,  and  that  the  writ 
of  error  was  sued  out  for  the  same  purpose. 
The  case,  therefore,  falls  within  the  17tn  rule 
14  Ii.  ed. 


of  the  court,  and  the  judgment  is  accordingly 
affirmed,  with  ten  per  cent,  interest  on  the 
amount,  from  the  rendition  of  the  judgment 
in  the  Circuit  Court  until  paid. 

OBDEB. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Louisiana,  and  was  argued  by  counsel  for  the 
defendant  in  error;  on  consideration  whereof,  it 
is  now  here  ordered  and  adjudged  by  this  court, 
that  the  judgment  of  the  said  Circuit  Court  in 
this  cause  be,  and  the  same  is  hereby  affirmed, 
with  costs  and  with  interest,  at  the  rate  of  ten 
per  centum  per  annum  on  the  amount,  from 
the  rendition  of  the  judgment  in  the  Circuit 
Court  until  paid. 


{ 


•JOHN  D.  BRADFORD  and  Benjamin  M.  [•S? 
Bradford,  Appellants, 

V. 

THE  PRESn)ENT,  DIRECTORS  AND  COM- 
PANY OF  THE  UNION  BANK  OF  TEN- 
NESSEE. 

Substitution  of  one  contract  for  another — ^rights 
of  parties  under — ^Retention  of  bill  to  com- 
plete equity  without  cross  bill. 

•  Where  there  was  a  contract  for  the  sale  of  land 
for  the  purchase  of  which  Indorsed  notes  were 
given,  but  before  the  time  arrived  for  the  making 
of  a  deed,  the  purchaser  failed,  and  the  liability  to 
pay  the  note  became  fixed  upon  the  indorser;  and 
a  new  contract  was  made  between  the  vendor  and 
the  indorser,  that,  in  order  to  protect  the  indorser. 
he  should  be  substituted  in  place  of  the  original 
purchaser,  fresh  notes  being  given  and  the  time  of 
payment  extended,  evidence  was  admissible  to  show 
that  the  latter  contract  was  a  substitute  for  the 
former. 

A  part  of  the  land  having  been  sold  for  taxes 
whilst  the  first  set  of  notes  was  running  to  matu- 
rity (the  vendee  having  been  put  Into  possession), 
and  the  vendor  being  Tsrnorant  of  that  fact  when 
the  contract  of  snbstitatlon  was  made,  all  that  the 
indorser  can  claim  of  the  vendor,  is  a  deed  for  the 
land  subject  to  the  incumbrances  arising  from  the 
tax  sales.  The  notes  given  for  the  substituted  con- 
tract must  be  paid. 

The  indorser  naving  filed  a  bill  for  a  specific  per- 
formance upon  the  title  bond,  which  he  had  re- 
ceived from  the  vendor,  this  court  will  not  content 
itself  with  dismissing  his  bill  without  prejudice, 
and  thus  give  rise  to  further  litigation,  but  proceed 
to  pass  a  final  decree,  founded  on  the  above  prin- 
ciples. 

THIS  was  an  appeal  from  the  District  Court 
of  the  United  States  for  the  Northern  Dis- 
trict of  Mississippi,  sitting  as  a  court  of  equity. 

The  facts  are  suffidently  stated  in  the  opin- 
ion of  the  court. 

It  was  argued  by  Mr.  Volney  E.  Howard  for 
the  appellants,  and  by  Messrs.  Carlisle  and 
Coxe  for  the  appellees. 

The  counsel  for  the  appellees  made  the  fol- 
lowing points,  namely: 

1.  The  defense  could  not  have  been  made  at 
law  in  this  case,  because  a  court  of  law  has  no 
power  to  rescind  a  contract  for  part  failure  of 
consideration,  especially  on  the  ground  that  the 
inducement  to  the  whole  purchase  had  been  de- 
feated by  such  part  failure  of  title.  Greenleaf 
v.  Cook,  2  Wheat.  13;  2  Kent,  476;  Parham  ▼. 
Randolph,  4  How.  Miss.  Rep.  435. 

2.  Although    judgment    had    been    obtained 
4  49 


57 


SUPBBME  COUBT  OF  THE  UNITED  STATES. 


1851 


at  law,  the  complainant  had  a  right  to  a  good 
and  valid  title  when  he  paid  the  money,  and 
to  ask  the  aid  of  a  court  of  chancery  for  that 
purpose,  especially  against  a  foreign  corpora- 
tion seeking  to  enforce  the  judgment,  after  a 
tender  of  the  money,  demand  and  refusal  of 
title.  The  bill  should  not,  therefore,  have  been 
dismissed.  He  was  not  compelled  to  take  part 
of  the  estate,  if  a  main  inducement  to  the  pur- 
chase had  failed.    2  Story  Eq.  sec.  778. 

3.  The  Bank  does  not  even  tender  a  deed  or 
title  for  that  portion  of  the  land  of  which  they 
are  seized,  or  a  quitclaim  for  that  which  was 
sold  for  titxes.  It  does  not  admit  of  doubt,  that 
the  court  erred  in  not  decreeing  some  sort  of 
58*]  conveyance  by  the  *Bank,  on  the  pav- 
ment  of  the  purchase  money.  Bradford  could 
not  be  put  in  a  worse  position  than  Brown,  if 
he  ought  to  suffer  for  Brown's  neglect  in  not 
paying  the  taxes. 

4.  Whether  the  title  bond  to  Bradford  is  to 
be  viewed  as  a  distinct  independent  contract, 
or  a  mere  novation  of  that  of  1841,  the  court 
cannot  look  beyond  the  bond  for  its  terms,  nor 
vary  them  by  parol.  It  is  a  covenant,  that  the 
Bank  was  seized  of  the  legal  title  in  1845,  and 
would  make  a  good  and  valid  title  when  the 
notes  were  paid  by  Bradford.  It  was  the  con- 
sideration  of  the  new  notes,  and  the  substitu- 
tion of  John  D.  and  B.  M.  Bradford  for  the 
former  and  Brown.  It  was  a  contract  of  the 
Bank's  own  election,  and  by  which  it  obtained 
a  new  and  additional  security.  1  Greenl.  sec. 
276-277. 

It  is  not  competent  to  show  a  consideration 
essentially  different  from  that  recited  in  the 
deed.  Greenl.  sec  26;  4  Greenl.  Cruise,  254, 
note  1;  Id.  p.  24,  note;  4  Cow.  431. 

Parol  additions  to  a  deed  are  rejected.  1 
Sugd.  179,  153. 

5.  The  tax  sales  appear  to  have  been  regular, 
and  in  conformity  to  the  laws  of  Mississippi; 
and,  if  so,  vested  in  the  purchasers  the  title  to 
one  half  of  the  land.  By  the  laws  of  that 
State,  the  assessment  is  a  lien  upon  the  land. 
Hutch.  Code,  p.  176-177. 

The  defendants  admit  they  cannot  make  a 
good  title  to  one  section,  if  the  tax  title  is  valid. 
The  vendee  cannot  be  compelled  to  take  a  title 
thus  encumbered  as  a  ffood  and  valid  title.  It 
is  selling  him  a  lawsuit  with  an  adverse  pos- 
session. 

Equity  has  jurisdiction  to  decree  specific  per- 
formance of  a  bond  to  convey  lands,  4  Fick, 
1;  Mills  V.  Metcalf,  1  A.  K.  Marsh.  477,  and 
the  prayer  may  be  for  specific  performance  or 
rescission.  Id.  Woodstock  v.  Bennett,  1  Cow. 
711;  vide,  also,  Stevenson  v.  Maxwell,  2  Comst. 
408.  As  to  part  performance  and  damages, 
and  decree  against  parties  residing  out  of  the 
State.  Sutphen  v.  Fowler,  9  Paige,  280;  11  Id. 
277. 

The  vendee  ought  not  to  be  compelled  to  take 
a  title  with  such  a  cloud  over  it;  neither 
should  he  be  left  to  a  suit  on  his  bond  against 
a  corporation  resident  in  another  state.  7 
Blackf.  31;  5  Mon.  189.  It  is  a  clear  case  for 
equitable  relief,  either  by  a  total  recession  of 
the  contract  or  specific  performance  with  dam- 
ages. Certainly,  the  court  should  have  decreed 
a  conveyance  upon  the  payment  of  the  money. 

Mr.  doxe,  for  the  appellees:  The  questions 
arising  upon  the  record  present  no  great  diffi- 


culty.  It  is  a  case  of  clear  and  undisguised 
fraud  on  the  part  of  complainants.  The  court 
below  ordered  the  bill  to  be  dismissed,  and 
such,  it  is  confidently  believed,  will  be  the  re- 
sult in  this  court. 

*The  first  question  which  arises  was  [*59 
presented  in  the  court  below  on  the  demurrer, 
and  is  again  set  up  in  the  answer.  It  is,  that 
if  the  aUegation  of  complainants  be  true,  aa 
made  in  the  bill,  the  facts,  as  averred,  would 
have  constituted  a  perfect  defense  in  the  action 
at  law  in  which  the  judgment  was  obtained, 
which  the  bill  seeks  to  enjoin;  and  that  com- 
plainants, who  were  defendants  in  that  actio**^ 
having  omitted  to  take  nuch  defense  at  law,  or» 
if  they  did,  having  failed  to  sustain  it,  equity 
will  not  now  interpose  in  their  behalf. 

In  cases  of  fraud  it  is  perfectly  well  settled, 
that  the  jurisdiction  of  tne  courts  of  law  and 
of  equity  is  concurrent.  It  becomes  exclusive 
only  when  the  case  is  brought  before  the  one 
or  the  other.  Gregff  v.  Lessee  of  Savre  et  al.  8 
Pet.  244;  Lessee  of  Swayze  ▼.  Burke,  12  Pet. 
11;  Russell  ▼.  Clark's  Executors,  7  Cranch,  69; 
Lessee  of  Rhoades  v.  Selin,  4  Wash.  C.  C.  B. 
715;  9  Wheat.  403,  532. 

In  the  present  case  the  fraud  which  is  in 
proof,  is  one  committed  by  complainants,  none 
such  as  is  alleged  being  sustained  even  by  » 
shadow  of  proof  against  defendants.  If  fraud, 
a  good  defense  at  law.  Gilpin  v.  Smith,  11  Sm. 
&  Marsh.  129,  and  cases  cited. 

In  the  bill  claiming  relief,  complainants  aver 
that  an  actual  sale  and  purchase  of  certain  real 
estate  were  made,  and  that  at  the  time  this 
contract  was  concluded,  the  property  which  he 
purchased  was  in  part  held  in  possession  under 
an  adverse  claim  with  color  of  title,  and  haa 
ever  since  been  thus  held,  so  that  the  purchaser 
has  never  been  able  to  obtain  possession  or  en- 
joy the  benefit  of  his  purchase.  If  this  allega- 
tion is  true,  Bradford  had  a  complete  defense 
at  law  in  the  action  upon  his  bonds;  for  such 
an  adversary  holding,  places  him  in  precisely 
the  same  predicament  as  if  he  had  gone  into 
possession  under  his  purchase  and  then  been 
ousted  by  a  paramount  title.  In  Duvall  ▼. 
Craig,  2  Wheat.  46,  61,  it  was  held  by  this 
court,  that  if  a  grantee  be  unable  to  obtain  pos-' 
session  in  consequence  of  an  existing  posses- 
sion or  seizin  by  a  person  claiming  and  hold- 
ing under  an  older  title,  this  would  be  equiv- 
alent to  an  eviction.  The  local  law  is  in  ac- 
cordance. Dennis  ▼.  Heath,  11  Sm.  &  Marsh. 
206. 

Again  he  alleges  that  the  Bank  cannot  make 
him  a  good  title  to  the  property  for  which  be 
contracted.  Admitting  that,  under  the  cir- 
cumstances, this  would  furnish  a  valid  defense, 
yet  it  was  equally  available  at  law.  7  Sm.  & 
Marsh.  340.  Had  he  tendered  the  purchase 
money,  and  demanded  such  deed  as  he  claims 
under  the  bond,  and  it  was  then  made  to  ap- 
pear that  the  Bank  was  unable  to  make  a  good 
title,  his  defense  at  law  would  have  been  com- 

£lete.  Liddell  v.  Sims,  9  Sm.  &  Marsh.  596. 
for  was  it  necessary  for  him  to  have  proceeded 
thus  far,  for  the  simple  *fact  that  the  bank  [*•(> 
did  not  demand  payment  and  tender  a  deed, 
would  have  furnished  a  complete  defense. 
Washington  v.  Hill,  10  Smedes  &  Marsh.  560. 
Having  thus,  upon  the  facts  which  the  bill 
alleges,  a  full,  complete,  and  adequate  remedy 
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at  law,  and  having  omitted  or  neglected  to 
avail  himself  at  law  of  the  defense  to  which 
those  facts,  if  proved,  would  have  entitled 
him,  he  is  without  remedy  in  equity.  Graves 
▼.  Boston,  etc.  Ins.  Co.  2  Cranch,  419;  2  Story, 
Eq.  sec  179  and  887;  1  Johns.  C.  R.  49-465; 
6  How.  Miss.  569;  5  Id.  80;  7  Id.  172;  3  Sm. 
&  M.  453;  4  Id.  358;  8  Id.  131;  9  Id.  98; 
10  Id.  112;  and  clearly  in  Truly  v.  Wanzer, 
5  How.  S.  a  141;  Id.  192;  Creath  v.  Sims, 
9  Wheat.  552;  Marine  Ins.  Co.  v.  Hodgson,  7 
Cranch,  332. 

If  we  examine  the  merits  of  the  case,  as  dis- 
dJsed  in  the  pleadings  and  evidence,  the  en- 
tire want  of  even  a  semhlanoe  of  equity  will 
be  obvious.  The  evidence  shows,  beyond  all 
possibility  of  doubt,  that,  in  October,  1841,  the 
Bank  sold  the  lands  in  question  to  Brown,  p;ave 
him  a  title  bond,  conditioned  to  make  to  him  a 
good  title  upon  the  payment  of  the  purchase 
money,  and  received  irom  him  an  obligation  to 
pay  this  purchase  money  as  therein  specified. 
In  this  obligation  complainant,  John  D.  Brad- 
ford, joined  as  surety.  Payment  not  being 
made  as  stipulated,  the  Bank  brought  suit  on 
the  paper  against  Bradford,  recovered  judg- 
ment against  him,  and  either,  as  the  answer  al- 
leges, issued  execution,  or,  as  the  bill  avers, 
tlu^atened  so  to  do. 

There  is  no  allegation,  proof,  or  pretense, 
that,  in  October,  1841,  when  this  purcnase  and 
tale  were  consummated,  the  title  of  the  Bank 
to  the  entire  property  which  it  contracted  to 
sell  was  not  absolute  and  perfect;  that  the  con- 
tract of  sale  was  not  pertectly  honorable,  just, 
and  lawful;  that  the  consideration  money  was 
Dot  reasonable  and  proper.  Up  to  this  period 
no  allegation  or  imputation  of  impropriety,  or 
unfairness,  or  want  of  capacity  to  carry  out 
the  contract,  is  alleged. 

Under  the  circumstances  which  have  thus 
been  stated,  Benjamin  M.  Bradford  made,  on 
behalf  of  his  brother,  an  application  to  the 
Bank,  in  September,  1844,  in  the  form  of  a  let- 
ter, addressed  to  George  W.  Foster.  In  this 
letter  he  stated  that  John  M.  Bradford  had 
been  prevailed  upon  to  become  security  for 
Brown;  that  Brown  held  the  title  bond,  and  if 
the  purchase  money  is  paid  the  land  must  be 
eoviveyed  to  him,  and  became  liable  to  old 
judgments,  which  will  absorb  it  and  leave  his 
brother  remediless.  It  is  then  proposed  that 
Brown  shall  surrender  his  title  bond,  and  that 
a  new  one  shall  be  given  to  Bradford,  who, 
on  his  part,  will  then  give  security  for  the 
payment  of  the  purchase  money  on  an  extended 
credit. 

That  this  letter  was  written  by  John  M. 
•  1*]  Bradford,  or  by  his  *authority,  and  with 
his  knowledge,  is  clearly  shown  in  the  record. 
In  his  letter  of  2d  December,  1844,  to  G.  W. 
Foster,  he  says:  "My  friend,  J.  L.  Brown,  in- 
forms me  that  the  Union  Bank  has  acceded  to 
CfOT  proposition  made  throueh  you,"  etc.  No 
other  proposition  appears  to  nave  been  made  in 
the  letter  of  the  brother,  for  both  Foster  and 
Bass  say,  the  proposal  contained  in  this  letter 
was  that  which  we  submitted  to  the  Bank,  and 
on  which  alone  it  acted.  It  may  also  be  in- 
ferred from  the  testimony  of  Gholson,  and  his 
letter  of  March  20,  1848,  that  the  Bradfords, 
when  they  made  their  proposition  to  the  Bank, 
knew  of  the  tax  sale  made  in  1843,  and  then 
14   Ii.  ed. 


entertained  the  design  now  attempted  to  be  ac- 
complished, of  usins  that  sale  as  a  means  of 
defeating  the  Bank  m  the  recovery  of  the  debt. 

The  complainants'  bill  exhibits  a  strong  case 
of  the  suppressio  veri,  for  no  allusion,  however 
distant,  is  made  to  the  position  occupied  by 
the  parties  at  the  date  of  the  letter,  in  Septem- 
ber, 1844.  It  certainly  cannot  be  doubted  that, 
had  the  entire  case  been  presented  to  the  court, 
no  injimction  would  have  been  awarded. 

The  ground  assumed,  that  it  was  incumbent 
on  the  Bank  to  pay  the  taxes  assessed  upon  the 
lands  subsecjuent  to  the  contract  of  purchase 
and  sale  with  Brown,  has  no  foundation  in 
principle  or  in  authority.  From  the  instant 
the  contract  for  the  purchase  and  sale  of  real 
estate  is  consummated,  the  party  who  has 
bought  and  obligated  himself  to  pay  the  price 
stipulated,  is  the  owner.  Even  if  an  absolute 
conveyance  has  been  made  the  vendor  retains  a 
lien  tor  the  purchase  money,  and  this  tacit 
mortgage  may  be  enforced  in  equity.  If, 
however,  the  vendor  retains  the  legal  title, 
which  has  become  the  modem  practice,  and 
which  closes  the  door  against  any  attempt  to 
perpetrate  fraud  upon  third  parties,  the  case  is 
not  essentially  changed;  the  vendor  retains  the 
position  of  a  mortgagee.  Such  is  the  settled 
law  in  MississippL  4  Sm.  &  M.  300;  6  Id. 
149;  10  Id.  184. 

If  the  lands  in  this  predicament  should  be 
sold  for  taxes,  the  vendor  may  be  deprived  of 
that  security  for  the  payment  of  the  purchase 
money,  but  it  by  no  means  follows  that  the 
debt  is  extinguished.  In  truth,  he  may  con- 
tinue that  security  by  paying  these  taxes;  in 
which  case  he  is  entitled,  as  against  his  vendee, 
to  add  the  amount  thus  paid  to  the  original 
debt,  and  enforce  re-imbursement  of  the  aggre- 
gate sum.  This  is,  however,  optional  with 
him,  and  not  obligatory. 


Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  District  Court  of 
the  United  States  for  the  Northern  District  of 
Mississippi. 

*The  complainants  in  the  court  below,  [*62 
the  appellants  here,  filed  their  bill  for  the  spe- 
cific performance  of  an  agreement  with  the  de- 
fendants for  the  conveyance  of  two  sections  of 
land  in  the  Chickasaw  cession. 

The  land  was  to  be  conveyed  for  the  consid- 
eration of  the  sum  of  $3,741,  payable  in  in- 
stallments, the  last  payment  to  be  made  on  the 
12th  of  October,  1847,  at  which  time  the  deed 
was  to  be  delivered. 

The  bill  states  that  at  the  time  of  the  pur- 
chase, the  defendants  had  no  title  to  the  land, 
as  both  sections  with  the  exception  of  the  quar- 
ter of  one  of  them,  had  been  previously  sold 
for  taxes,  and  the  time  for  redemption  expired. 
That  since  then  the  defendants  have  redeemed 
one  of  the  sections;  but  it  is  alleged  that  the 
purchase  of  the  two  sections  was  one  entire 
contract,  and  that  the  main  inducement  was  to 
obtain  a  title  to  the  whole  tract,  and  that  the 
purchase  would  not  have  been  made  of  either 
section  separately  on  account  of  the  situation, 
and  state  of  the  improvements.  That  it  was 
the  duty  of  the  defendants  to  have  paid  the 
taxes,  and  to  have  prevented  the  sale  therefor. 
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The  bill  further  states  that  a  judgment  had 
been  recorded  against  the  complainants  for  the 
amount  of  the  purchase  money;  and  that  the 
defendants  were  endeavoring  to  enforce  the  col- 
lection on  execution.  That  they  have  ten- 
dered the  amount  of  the  judgment  and  interest, 
and  have  demanded  a  deed  conveying  a  good 
and  sufficient  title  to  the  land,  which  demand 
has  been  refused.  That  they  are  still  willing 
to  pay  the  judgment  with  interest  and  costs, 
and  tendered  the  same  in  court,  and  to  accept 
a  complete  title  from  the  defendants  if  they 
can  make  one. 

The  bill  prays  for  an  injunction  enjoining 
the  defendants  from  collectme  the  judgment, 
that  they  be  compelled  to  exhibit  their  title, 
and  to  execute  the  contract  specifically,  and  to 
account  for  the  rents  and  profits.  And  that, 
if  the  defendants  are  unable  to  execute  the 
contract  specifically  and  entire,  it  may  be  de- 
livered up  and  canceled,  and  the  injunction 
made  perpetual. 

The  defendants,  in  their  answer,  admit  the 
execution  of  the  contract  for  the  conveyance  of 
the  two  sections  as  stated  in  the  bill;  but 
deny  that  the  transaction  was  intended  as  a 
purchase  of  the  land;  on  the  contrary,  they  in- 
sist, it  was  intended  as  a  substitution  of  John 
D.  Bradford,  one  of  the  complainants,  to  the 
rights  of  one  John  L.  Brown,  who  had  previ- 
ously purchased  the  same,  and  to  whom  the 
defendants  had  agreed  to  convey  the  title. 

The  defendants  allege  that  they  entered  into 
a  contract  with  Brown  for  the  sale  of  the  land 
on  the  20tb  of  October,  1841,  that  he  executed 
to  them  his  four  several  notes  for  the  purchase 
money,  payable  in  one,  two,  three,  and  four 
63*]  years,  which  notes  *were  indorsed  by 
John  D.  Bradford,  one  of  the  complainants,  as 
surety,  and  that  the  contract  was  conditioned 
to  make  to  Brown  a  good  and  valid  title  on  the 
payment  of  the  purchase  money. 

That  default  was  made  in  the  payment,  and  a 
judgment  recovered  against  Bradford  as  in- 
dorser,  an  execution  issued,  and  about  to  be 
levied  upon  his  property.  And  that  thereupon 
an  application  was  made  to  them  on  behalf  of 
Bradford,  for  an  arrangement  by  which  he 
might  have  the  benefit  of  the  purchase  of 
Brown,  as  he  was  insolvent  and  there  were  old 
judgments  standing  against  him,  which  would 
bind  the  land  if  tne  title  was  made  to  him. 
That  in  consequence  of  these  representations 
they  assented  to  the  arrangement,  simply  on 
the  ground  of  favor  and  indulgence  to  Brad- 
ford, not  being  disposed  to  coerce  the  payment 
of  the  money  from  a  surety,  and  that  at  the 
same  time  withhold  from  him  the  means  of  in- 
demnifying himself. 

And  that,  at  the  suggestion  on  behalf  of 
Bradford,  and  as  the  simplest  mode  of  effect- 
ing the  object  of  the  arrangement,  they  took 
up  the  title  bond  previously  given  to  brown, 
and  gave  a  new  one  to  him,  agreeing,  at  the 
same  time,  to  a  request  for  further  indulgence 
in  the  payment  of  the  purchase  money  by  ex- 
tending it  for  the  period  of  one,  two,  and  three 
years.  That  it  was  under  these  circumstances 
the  contract  in  question  was  entered  into  by 
the  defendants,  on  the  9th  of  January,  1845, 
to  convey  the  title  to  the  two  sections  to  Brad- 
ford instead  of  to  Brown,  the  original  pur- 
chaser. 
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The  defendants  admit  they  have  been  in- 
formed, and  believe  that  both  sections,  with 
the  exception  stated,  have  been  sold  for  taxes, 
prior  to  the  date  of  this  last  arrangement;  but 
aver  that  they  had  no  knowledge  of  the  fact  at 
the  time.  They  admit  that  they  had  not  paid 
any  taxes  accruing  after  the  purchase  by 
Brown,  12th  October,  1841,  nor  had  they  paid 
any  attention  to  the  same,  as  they  considered 
it  the  duty  of  Brown. 

They  admit  that  they  have  redeemed  one  of 
the  sections,  and  would  have  redeemed  the 
greater  part  of  the  other,  had  it  not  been  for 
the  interference  of  the  complainants  to  prevent 
the  purchaser  from  assenting  to  it. 

They  also  admit  that  they  cannot  make  an 
unencumbered  title  to  the  east  half  and  south- 
west quarter  of  section  No.  12,  if  the  tax  sale 
is  a  valid  one;  but  if  the  same  is  not,  they  can 
make  a  good  valid  title  to  the  whole  of  both 
sections. 

These  are  the  material  allegations  as  set 
forth  in  the  pleadings.  The  proofs  in  the 
record  sustain  substantially  the  view  of  the 
case  as  stated  in  the  answer. 

The  original  purchase  of  the  two  sections  by 
Brown  from  the  defendants,  of  the  12th  of 
October,  1841,  extended  the  payment  'of  [•64 
the  purchase  money,  nmning  through  a  period 
of  four  years;  and  aithough  it  contains  no  pro- 
vision for  possession  in  the  mean  time,  it  is 
conceded  that  the  vendee  was  entitled  to  it, 
and  that  actual  possession  was  taken  accord- 
ingly. 

Indeed,  the  courts  of  Mississippi  regard  the 
vendor  in  contracts  of  this  description  as  stand- 
ing, in  most  respects,  upon  the  footing  of  one 
who  has  already  conveyed  the  title,  and  taken 
back  a  mortgage  as  security  for  the  purchase 
money,  and  the  vendee  as  mortgagor  in  posses- 
sion. 4  Sm.  &  Marsh.  300;  6  Id.  149;  10  Id. 
184. 

Brown,  therefore,  during  the  running  of  the 
contract,  was  at  least  the  owner  of  the  equita- 
ble title,  accompanied  with  the  possession;  and 
as  such  was  under  obligation  to  take  care  of 
and  pay  the  taxes  assessed,  accruing  after  his 
purchase.  And  the  loss  of  the  title  to  the 
whole  or  any  portion  of  the  tract  in  conse- 
quence of  neglect,  in  this  respect,  is  attributa- 
ble to  his  own  fault,  for  which  the  defendants 
are  not  responsible.  No  doubt,  with  a  view  to 
the  better  security  of  the  purchase  money,  they 
might  have  paid  the  taxes  in  case  of  the  neg- 
lect of  the  vendee,  and  charged  the  amount 
to  hinL  But  this  was  a  question  they  had  a 
right  to  determine  for  themselves,  and  with 
which  Brown  had  no  concern. 

It  is  quite  clear,  therefore,  if  the  case  stood 
on  the  original  contract  of  the  purchase,  the  de- 
fendants, on  the  tender  of  the  purchase  money, 
would  have  been  bound  only  to  convey  to  the 
vendee  a  ^od  and  valid  title  to  the  \ajid  at  the 
time,  subject  to  any  outstanding  title  or  titles 
that  existed  under  tax  sales,  where  tl^e  pay- 
ment of  taxes  had  accrued  subsequent  to  the 
purchase.  For  these  titles  they  would  not  have 
been  responsible,  as  they  arose  from  the  neg- 
lect of  Brown. 

The  question  in  the  case  is,  whether  or  not 
the  complainants  stand  in  any  different,  or 
better  situation. 

John  D.  Bradford,  one  of  them,  was  surety 
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for  Brown  for  the  purchase  money,  and  against 
whom  a  judgment  had  been  recovered  for  the 
amounts  execution  issued,  and  about  to  be  en- 
forced, and,  for  aught  that  appears  in  the 
record,  he  was  abundantly  able  to  meet  the  de- 
mand. If  payment  had  been  enforced  he  would 
have  been  left  to  look  to  Brown,  the  principal, 
for  indemnity,  who,  it  is  admitted,  was  insol- 
vent. In  this  state  of  the  proceedings,  he  ap- 
plied to  the  defendants  through  his  brother, 
the  other  complainant,  for  relief:  first,  to  ob- 
tain from  them  the  interest  in  the  land  which 
Brown  was  entitled  to,  he  consenting  that  it 
might  be  thus  transferred;  and  second,  for 
fuAher  indulgence  in  the  time  of  ^^ent  of 
the  money,  the  brother  offering  to  jom  in  the 
security.  To  induce  the  defendants  to  make 
this  change,  it  was  urged  that,  if  the  deed  was 
•5*]  made  to  *Brown,  judgments  against  him 
would  bind  the  land,  and  Bradford  be  deprived 
of  the  means  of  security  for  his  advance,  and 
that  he  was  sure,  from  his  knowledge  of  the 
defendants,  it  was  not  their  intention  to  dis- 
tress him  for  an  act  of  friendship  to  Brown, 
although  he  had  made  himself  liable  for  the 
debt:  that  for  this  purpose  he  wished,  with  the 
concurrence  of  Brown,  the  title  bond  to  be 
changed  by  the  defendants  from  Brown  to 
him;  that  this  could  work  no  detriment  to 
them,  and  would  afford  him  security  for  his 
liability;  and  also  that  the  payment  might  be 
extended  to  one,  two,  and  three  vears. 

The  defendants  consented,  and  the  arrange- 
ment was  made  accordingly,  the  new  bond  for 
the  title  corresponding  with  the  old  one,  ex- 
cept in  the  change  of  uke  name  of  Bradford  for 
Brown  and  the  times  of  payment.  The  new 
bond  thus  given,  9th  of  January,  1845,  on  its 
face,  bound  them  to  make  a  valid  title  to  the 
two  sections  on  the  9th  of  January,  1848,  when 
the  last  payment  became  due. 

Under  these  circumstances,  it  is  contended 
that  the  defendants  are  under  obligation  to 
make  a  deed  to  Bradford,  conveying  a  com- 
plete title  to  the  two  sections,  on  his  tender  of 
the  purchase  money,  or,  in  default  thereof, 
that  the  agreement  between  them  should  be 
canceled,  on  the  ground:  Ist.  That  it  is  not 
competent  for  the  court,  upon  settled  principles 
of  law,  to  admit  parol  evidence  to  alter  or  vary 
the  terms  or  legal  effect  of  the  written  agree- 
ment; and,  2d.  Even  if  it  is,  that  the  new 
bond  for  the  title  is  distinct  from,  and  inde- 
pendent of,  the  one  given  to  Brown,  and  hence 
the  conveyance  to  Bradford  is  not  subject  to 
the  qualifications  as  to  the  title  to  which  the 
conveyance  to  Brown  might' have  been,  on  ac- 
count of  the  outstanding  tax  titles  from  his 
own  neglect. 

It  is  by  no  means  clear  that  Bradford  is  not 
chargeable  with  notice  of  the  condition  of  the 
title,  at  the  time  he  made  application  to  the 
defendants  to  have  the  bond  changed  from 
Brown  to  himself.  These  two  sections  seem  to 
h^ve  been  his  only  means  of  indemnity  as 
surety,  which  circumstance  would  naturally 
have  led  him  to  have  made  an  examination  in- 
to it;  and,  especially,  as  his  liability  had  passed 
into  a  judgment,  and  which  was  about  to  be 
enforeed  against  him.  It  is  fair,  also,  to  pre- 
smne  that  he  would  make  the  inquiry,  with  a 
view  to  the  condition  and  value  of  the  proper- 
ty ia  connection  with  his  application  to  obtain 
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the  change  of  the  bond,  and  get  the  title  to 
himself.  Besides,  it  is  inferable  from  the  evi- 
dence in  the  record,  that  he  resided  at  the 
time  in  the  same  county  in  which  the  lands 
lie,  and  was  in  a  situation  to  obtain  readily 
the  necessary  information.  And,  assuming  this 
conclusion  to  be  well  founded,  the  conceaunent 
of  the  facts  from  the  defendants  at  the  time 
*  would  be  a  fraud  upon  them,  which  at  [*66 
once  removes  all  difficulty  in  respect  to  the  ad- 
missibility of  the  evidence  as  to  the  true  char- 
acter of  the  transaction. 

But  we  do  not  propose  to  put  the  case  upon 
this  ground;  as  we  are  satisfied,  independently 
of  this  view,  the  evidence  is  admissible  and 
proper  to  show  the  understanding  and  real  in- 
tent of  the  parties,  although  different  from  that 
which  the  written  contrad;  imports  on  its  face. 

''One  of  the  most  conunon  classes  of  cases," 
says  Judge  Story,  in  his  Commentaries  on  Eqid- 
ty  Jurisprudence,  "in  which  relief  is  sought 
in  equity  on  account  of  a  mistake  of  facts,  is 
that  of  written  agreements,  either  executory 
or  executed.  Sometimes  by  mistake  the  writ- 
ten agreement  contains  less  than  the  parties  in- 
tended; sometimes  it  contains  more;  and  some- 
times it  simply  varies  from  their  intent  by  ex- 
pressing something  different  in  substance  from 
the  truth  of  that  intent.  In  all  such  cases,  if 
the  mistake  is  clearly  made  out  by  proofs  en- 
tirely satisfactory,  e<juity  will  reform  the  con- 
tract, so  as  to  make  it  conformable  to  the  pre- 
cise intent  of  the  parties."  1  Story's  Eq.  Ju- 
risprudence, p.  164.  And  Lord  Hardwicke  re- 
marked in  Henkle  v.  Royal  Exchange  Assur. 
Co.  ]  Yes.  317,  "No  doubt  but  this  court  has 
jurisdiction  to  relieve  in  respect  of  a  plain 
mistake  in  contracts  in  writing,  as  well  as 
against  frauds  in  contracts;  so  that  if  re- 
duced into  writing  contrary  to  the  intent  of 
the  parties,  on  proper  proof  that  would  be 
rectified." 

And  this  ground,  it  is  agreed,  is  available  to 
a  defendant  by  way  of  defense  in  the  answer  to 
a  bill  for  a  specific  performance;  as  he  may 
thus  insist  upon  any  matter  which  shows  it  to 
be  inequitable  to  grant  the  relief  prayed  for. 
The  court  will  not  interpose  to  compel  a  spe- 
cific execution,  when  it  would  be  against  con- 
science and  justice  to  do  so.  1  Story's  Eq. 
Juris.  174;  2  Id.  80. 

These  principles  have  become  elementary, 
and  it  is  needless  to  refer  to  further  authorities 
to  sustain  them. 

Now,  we  are  perfectly  satisfied,  upon  the 
proofs  before  us,  that  it  was  the  agreement  and 
understanding  of  both  parties  in  this  case,  that 
Bradford  should  be  substituted  in  the  place  of 
Brown  in  the  title  bond,  and  should  take  such 
interest  as  he  had  in  the  two  sections  in  ques- 
tion under  it,  and  nothing  more ;  and  this,  that 
he  might  become  entitled  to  the  deed,  when  the 
purchase  money  was  paid,  which  otherwise 
must  have  been  made  to  Brown ;  in  other  words, 
an  agreement  to  put  the  surety  in  the  place  of 
the  principal  for  the  sake  of  indemnity,  as  it 
was  seen  that  he  would  be  obliged  to  advance 
the  money.  For  this  purpose,  the  defendants 
were  appealed  to,  on  the  ground  that  there  were 
judgments  against  Brown  which  would  bind 
the  land  *if  the  deed  was  made  to  him,  [*67 
and  it  was  suggested  that  the  simplest  way  to 
effect  the  obj^  would  be  to  take  up  the  old, 
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and  give  a  new  title  bond  to  Bradford.  The 
suggestion  was  readily  acquiesced  in  by  the  de- 
fendants, as  a  mode  of  making  the  change  that 
would  enable  him  to  obtain  the  benefit  of  the 
security  desired,  Brown  first  consenting  to  it. 
But  the  suggestion  was  acquiesced  in,  and  the 
new  bond  given  for  the  title,  in  ignorance  of 
the  fact  that  portions  of  the  land  had  been  pre- 
yiously  sold  for  taxes  through  the  neglect  of 
Brown,  and  the  titles  outstanding.  This  fact, 
as  is  apparent,  affected  most  materially  the 
character  of  the  transaction,  as  the  mode  in 
makiujg  the  substitution  has  had  the  effect  of 
imposing  upon  the  defendants  responsibilities 
thev  were  not  under  to  Brown,  namely:  to 
make  good  the  title  to  the  two  sections,  not- 
withstanding it  had  been  lost  bv  his  neglect. 

Now,  this  they  were  not  asked  by  Bradford 
to  do,  nor  was  such  the  agreement  or  under- 
standing of  either  of  the  parties;  but  directlv 
the  contrary.  The  agreement  was  for  a  substi- 
tution of  Bradford  m  the  place  of  Brown,  in 
the  previous  sale. 

The  form  of  the  bond  for  the  title,  therefore, 
given  to  Bradford,  and  thus  inadvertentlv 
adopted,  and  which  imposes  upon  the  defend- 
ants this  new  obligation,  grew  out  of  a  mistake, 
and  misapprehension  of  the  facts  as  to  the  con- 
dition of  the  title  at  the  time.  Had  the  condi- 
tion of  the  title  been  known,  it  is  obvious  the 
new  bond  would  not  have  been  given,  or,  if 
given,  its  terms  would  have  been  qualified  ac- 
cording to  the  true  meaning  of  the  parties. 

In  its  present  form  it  does  not  at  all  carry 
out  their  understanding  and  agreement  in  mak- 
ing the  arrangement  desired,  but  defeats  them; 
for  in  consequence  of  this  misapprehension  as 
to  the  state  of  the  title,  it  is  not  a  substitution 
of  interest  of  Brown,  but  in  effect  a  resale  to 
Bradford,  by  which  he  is  entitled  not  to  such 
a  deed  as  the  defendants  were  under  obligation 
to  make  to  Brown,  but  to  one  investing  him 
with  a  complete  title  to  the  land. 

And  as  they  are  disabled  from  making  this 
title  by  reason  of  the  tax  sales,  if  it  is  not  com- 
petent for  the  court  to  correct  the  mistake  and 
reform  the  contract,  according  to  the  real  un- 
derstanding of  the  parties,  the  result  is,  they 
have  lost  their  land,  and  Bradford,  the  surety 
for  the  purchase  money,  is  discharged  from  his 
liability — ^a  result  anything  but  within  the  con- 
templation of  the  parties  at  the  time  of  the 
arrangement. 

We  admit,  if  the  defendants  had  agreed  to 
resell  this  land  to  Bradford,  and  to  give  him  a 
title,  the  fact  that  they  were  ignorant  of  the 
tax  sales  would  have  afforded  no  ground  of  de- 
fense to  a  specific  execution.  The  title  bond  in 
•8*]  that  case  would  have  *stood  on  the  foot- 
ing both  parties  intended,  namely:  that  a  good 
title  should  be  given  when  the  purchase  money 
was  paid. 

But  here  there  was  no  agreement  to  sell  on 
the  one  side  or  to  buy  on  the  other.  The  agree- 
ment was  to  give  Bradford  the  benefit  of  the 
sale  already  made,  and  to  make  him  such  a 
title  as  the  defendants  were  under  obligation  to 
make  to  Brown.  It  was  in  truth  but  an  assent 
on  their  part  to  an  agreement  on  the  part  of 
Bradford  with  Brown  that  he  should  be  sub- 
stituted in  his  place  in  that  sale — a  sort  of  sub- 
rogation of  the  surety  to  the  rights  of  the  prin- 
cipal. The  mode  adopted  to  carry  out  the  ar- ' 
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rangement  would  have  conformed  to  the  inten- 
tion of  the  parties  had  the  facts  been  as  the  de- 
fendants had  every  reason  to  believe,  namely: 
that  no  change  had  taken  place  in  the  condi- 
tion of  the  title.  The  mistake  as  to  this  fact 
has  given  an  effect  to  the  instrument  far  be- 
yond the  agreement  and  real  understanding  of 
the  parties,  and  which  will  operate  most  un- 
justly and  inequitably,  if  pei^nitted  to  stand. 

The  hardship  of  the  case,  as  well  as  the  un- 
conscientious advantage  sought  to  be  obtained, 
will  be  more  apparent,  when  we  recur  to  the 
fact  that  the  defendants  had  no  interest  what- 
ever in  consenting  to  the  change  of  the  contract 
in  favor  of  Bradford.  Their  debt  was  secure 
and  in  a  situation  to  be  immediately  realized, 
as  it  was  in  judgment,  and  execution,  and  it  is 
admitted  he  was  able  to  meet  it.  They  were 
actuated  altogether  from  a  disposition  to  assist 
him  in  obtaining  some  indemnity  as  surety  for 
this  debt,  which  it  belonged  to  Brown  to  pay. 
And  as  it  was  a  matter  of  indifference  to  them 
whether  they  made  the  deed  to  Brown  or  to 
him,  they  readily  assented  to  the  proposed 
arrangement.  Indeed,  it  would  have  been 
hardly  creditable,  under  the  circiunstances  in 
which  the  application  was  made,  to  refuse 
it 

We  are  satisfied,  therefore,  that  the  case  falls 
within  the  established  principles  of  equity,  in 
granting  relief  against  contracts  entered  into 
upon  a  mistake,  and  misapprehension  of  the 
facts,  and  where  the  enforcement  of  which 
would  enable  one  of  the  parties  to  obtain  a 
most  unconscientious  advantage  over  the  other. 

The  next  question  is  as  to  the  disposition 
to  be  made  of  the  case. 

The  former  course  of  proceeding  in  chancery, 
which  was  most  usually  adopted,  would  be  to 
dismiss  the  bill  without  prejudice,  and  which 
in  this  case  would  lead  us  to  affirm  the  decree 
of  the  court  below.  The  effect  of  this  would 
probably  be  to  open  up  a  new  scene  of  litiga- 
tion between  the  parties;  as  the  complainant, 
John  D.  Bradford,  could  resort  to  his  remedy 
at  law  upon  the  title  bond ;  and  the  defendants 
would  be  obliged  to  file  a  cross  bill  for  the  pur- 
pose of  staying  his  proceedings,  and  reforming 
*the  contract  so  as  to  make  it  conform  to  [*69 
the  real  understanding  of  the  parties. 

The  more  modem  course  of  proceeding  is  to 
dispense  with  the  eross  bill  and  make  the  same 
decree  upon  the  answer  to  the  original  bill  that 
would  be  made,  if  a  eross  bill  had  been  filed, 
if  the  defendant  submits  in  his  answer  to  a 
performance  of  the  real  a^^eem^t  between  the 
parties.  The  answer  is  viewed  in  the  light  of 
a  cross  bill,  and  becomes  the  foundation  for  a 
proper  decree  by  the  court.  This  practice  has 
been  adopted  as  most  convenient  and  expedi- 
tious in  settling  definitely  the  rights  of  the 
parties,  and  for  the  sake  of  saving  further 
litigation  and  expense. 

In  the  case  of  Staplyton  v.  Scott,  13  Yes.  425, 
the  Master  of  the  Itolls  dismissed  the  cross  bill 
with  costs,  considering  it  unnecessary,  as  the 
court  would  upon  the  answer  decree  a  specific 
execution  of  what  was  the  real  agreement. 

This  practice  was  followed  by  Lord  Eldon  fai 
Fife  V.  Cla3rton,  13  Id.  546,  on  the  groimd  tkat 
it  was  right  in  principle,  and  would  save  ex- 
pense. A  specific  performance  was  also  decreed 
upon  the  answer  in  Gwyn  ▼.  Lethbridge,   14 
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Ves.  585,  and  it  appears  now  to  be  a  very  com- 
mon practice  in  chancery  proceedings.  1  Dan- 
iel I's  Pr.  436  and  note;  2  Id.  101,  102  and 
note;  Story's  Eq.  PI.  sec.  394. 

These  cases  refer  more  particularly  to  the 
right  of  the  defendant  to  have  a  decree  for  a 
specific  execution  of  the  agreement  according 
to  the  answer  so  that  he  may  be  saved  the  ex- 
pense of  a  cross  bill,  even  against  the  claim  of 
the  complainant  to  have  his  bill  dismissed. 

The  same  principle,  however,  seems  to  be 
equally  applicable  to  tiie  complainant  where  he 
insists  upon  the  decree  for  specific  performance 
of  the  contract  as  established  by  the  proofs, 
Although  different  from  that  set  up  in  the  bill. 
Indeed,  we  perceive  no  solid  distinction  be- 
tween the  two  cases.  In  both,  the  contract,  of 
course,  when  ascertained  and  conformed  to  the 
real  understanding  of  the  parties,  must  be  such 
a  one  as  the  court  deems  fit  and  proper  to  be  en- 
forced. 2  Daniell,  Pr.  1001,  1002;  London  & 
Birmingham  Railway  Co.  v.  Winters,  Craig  k 
Phil.  62. 

We  shall  adopt  this  practice  in  the  disposi- 
tion of  this  case,  as  it  will  save  all  further 
litigation  and  expense,  and  settle  the  rights  of 
the  parties,  as,  in  our  judgment,  the  principles 
of  eqmty  and  justice  demand. 

The  bill  was  dismissed  by  the  court  below 
without  prejudice,  leaving  the  complainants  at 
liberty  to  resort  to  any  other  remedy  in  the 
ease  which  they  might  deem  expedient. 

We  shall  therefore  reverse  the  decree,  and  re- 
70*]  mit  the  proceedings  'to  the  court  below, 
with  directions  that  the  defendants  execute  a 
dMd  of  the  two  sections  of  land  in  question  to 
John  D.  Bradford  with  covenant  of  warranty, 
subject,  however,  to  any  outstanding  title  or 
titles  accruing  from  tax  sales  since  the  sale, 
and  title  bond  to  John  L.  Brown,  12th  Oct., 
1841,  and  deposit  the  same  with  the  clerk  of 
the  court  to  be  delivered  to  the  said  Bradford 
on  his  surrendering  and  canceling  the  title  bond 
made  to  him  on  the  9th  January,  1845,  and 
paying  the  judgment  the  defendants  have 
against  the  complainants  for  the  purchase 
money,  with  interest;  also  that  the  injunction 
be  dissolved,  and  the  defendants  be  at  liberty 
to  enforce  the  execution  of  the  judgment;  that 
no  costs  shall  be  allowed  to  the  appellant  in 
this  court,  a^d  that  costs  shall  be  decreed  to 
the  defendants  in  the  court  below. 

Messrs.  Justices  Daniel  and  Grier  dissented. 

OBDEB. 

This  cause  came  on  to  be  heard  on  the  tran- 
aeript  of  the  record  from  the  District  Court  of 
the  United  States  for  the  Northern  District  of 
Mississippi,  and  was  argued  by  counsel;  on  con- 
sideration whereof,  it  is  now  here  ordered,  ad- 
judged and  decreed  by  this  court,  that  the  de- 
cree of  the  said  District  Court  in  this  cause  be, 
and  the  same  is  hereby  reversed ;  and  that  this 
cause  be,  and  the  same  is  hereby  remanded  to 
the  said  District  Court,  with  directions  that  a 
decree  be  entered  that  the  defendants  execute  a 
deed  of  the  two  sections  of  land  in  question  to 
John  D.  Bradford,  with  covenant  of  warranty, 
subject,  however  to  any  outstanding  title  or 
titles  accruing  from  tax  sales  since  the  sale, 
and  title  bond  to  John  L.  Brown  of  the  12th  of 
October,  1841,  and  deposit  the  same  with  the 
clerk  of  the  said  District  Court,  to  be  delivered 
14  li.  ed. 


to  the  said  Bradford  on  his  surrendering  and 
canceling  the  title  bond  made  to  him  on  the  9th 
of  January,  1845,  and  upon  his  paying  the 
judgment  the  defendants  have  against  the 
complainants  for  the  purchase  money  with  in- 
terest; also  that  the  injunction  be  dissolved, 
and  the  defendants  be  at  liberty  to  enforce  the 
execution  of  their  judgment. 

And  it  is  further  ordered  and  decreed  that 
each  party  pay  his  own  costs  in  this  court,  and 
that  costs  shall  be  decreed  to  the  defendants  in 
the  court  below. 


•THE  RICHMOND,  FREDERICKS-  [•ll 
BURG  AND  POTOMAC  RAILROAD  COM- 
PANY, Plaintiffs  in  Error, 

▼. 
THE  LOUISA  RAILROAD  COMPANY.* 

Charter  granting  a  railroad  an  exclusive  right 
for  a  number  of  years,  is  to  be  strictly  con- 
strued as  against  corporation — Impairing 
obligation  of  contract. 

The  Lefflslatare  of  Virginia  incorporated  the 
stockholders  of  the  Richmond,  Fredericksburg  and 
Potomac  Railroad  Company,  and  in  the  charter 
pledged  Itself  not  to  allow  any  other  railroad  to  t>e 
constructed  between  those  places,  or  any  portion 
of  tha*  distance ;  the  probable  effect  would  be  to 
diminish  the  number  of  passengers  traveling  be- 
tween the  one  city  and  the  other  upon  the  railroad 
authorized  by  that  Act,  or  to  compel  the  said  com- 
pany, in  order  to  retain  such  passengers,  to  reduce 
the  passage  money. 

Afterwards  the  Legislature  incorporated  the 
Louisa  Railroad  Company,  whose  road  came  from 
the  West,  and  struck  the  first-named  Company's 
track  nearly  at  right  angles,  at  some  distance  from 
Richmond:  and  the  Legislature  authorized  the 
Louisa  Railroad  Company  to  cross  the  track  of  the 
other,  and  continue  their  road  to  Richmond. 

In  this  latter  grant,  the  obligation  of  the  contract 
with  the  first  Company  Is  not  impaired  within  the 
meaning  of  the  Constitution  of  the  United  States. 

In  the  first  charter,  there  was  an  Implied  reserva- 
tion of  the  power  to  incorporate  companies  to 
transport  other  articles  than  passengers ;  and  if  the 
Louisa  Railroad  Company  should  infringe  upon  the 
rights  of  the  Richmond  Company,  there  would  be 
a  remedy  nt  law,  but  the  apprehension  of  it  will 
not  Justify  an  injunction  to  prevent  them  from 
building  their  road. 

Nor  IS  the  obligation  of  the  contract  impaired  by 
crossing  the  road.  A  franchise  may  be  condemned 
in  the  same  manner  as  individual  property. 

THIS  case  was  brought  up  from  the  Court  of 
Appeals  of  the  State  of  Virginia,  by  a  writ 
of  error  issued  under  the  25th  section  of  the 
Judiciary  Act. 

The  facts  in  the  case  are  stated  in  the 
opinion  of  the  court. 

It  was  argued  by  Mr.  Robinton  for  the  plain- 
tiffs in  error,  and  by  Messrs.  Lyons  and  John- 
son, for  the  defendants  in  error. 


1. — Mr.  Justice  Daniel  did  not  sit  in  this  cause. 

Note. — What  laws  are  void  as  impairing  the  obli- 
gations of  contracts.  Vested  rights  defined.  How 
affected  by  subsequent  repeal  or  modification  of 
statute.  See  note  to  Fletcher  v.  Peck,  8  L.  ed. 
U.  S.  162. 

As  to  corporations  this  case  (Rich.  etc.  R.  R.  Co. 
V.  Louisa  R.  R.  Co.  supra),  explained  in  Ohio  Life 
Ins.  &  Trust  Co.  v.  Debolt,  16  How.  416. 

As  to  strict  construction,  approved  in  Thorpe  v. 
Rutland  R.  R.  Co.  27  Vt.  140. 

This  case  and  those  of  Herrlck  v.  Randolph,  13 
Vt.  525 ;  Laudon  v.  Litchfield,  11  Conn.  251 ;  O'- 
Donnell  v.  Bayley,  24  Miss.  386,  do  not  affect  to 
justify  express  exemption  from  taxation  being  held 
mvlolable,  except  upon  the  ground  that  it  formed 
a  part  of  the  value  of  the  grant  for  which  the 
State  received  or  stipulated  to  receive  a  considera- 
tion.   Thorpe  v.  Rutland,  etc  R.  R.  Co.  27  Vt.  140. 
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Mr.  Robintoa,  for  the  plaintiffs  in  error, 
made  the  following  points: 

1.  That,  under  the  Act  passed  the  25th  of 
February,  1834,  incorporating  the  stockhold- 
ers of  the  Richmond,  Fredericksburg  and  Poto- 
mac Railroad  Company  (Sess.  Acts,  1833-1834, 
p.  127),  there  is,  by  force  of  the  38th  section, 
copied  in  the  record,  at  p.  165,  and  of  what 
has  been  done  under  the  Act,  a  contract,  the 
obligation  of  which  cannot  be  impaired  by  any 
state  law.  Fletcher  y.  Peck,  6  Cranch,  135, 
136,  137;  Terrett,  etc,  v.  Taylor,  etc.,  9  Id. 
50;  Wilkinson  y.  Leland,  etc.,  2  Pet.  657; 
State  of  New  Jersey  y.  Wilson,  7  Cranch,  166; 
Green  y.  Biddle,  8  Wheat.  92;  Providence  Bank 
y.  Billings,  etc.,  4  Pet.  560;  Dartmouth  College 
y.  Woodward,  4  Wheat.  637;  State  of  New 
Jersey  y.  Wilson,  7  Cranch,  164;  Armstrong, 
72*]  etc,  y.  Treasurer  of  *Athens  Co.  16 
Pet.  289;  Gordon  y.  The  Appeal  Tax  Court,  3 
How.  133. 

2.  That  a  court  of  equity  haa  jurisdiction  to 
protect  the  plaintiffs  in  the  enioyment  of  their 
chartered  privileges,  and  should  award  an  in- 
junction to  restrain  the  defendants  from  any 
acts  which  would  impair  the  obligation  of  the 
contract  under  which  the  plaintiffs  claim ;  from 
any  acts  which  the  defendants  are  bound 
(whether  by  contract  or  duty)  to  abstain  from. 
Green  v.  Biddle,  8  Wheat  91;  Opinion  of 
Kent,  J.,  in  Livingston  y.  Van  Ingen,  9  Johns. 
585  to  589;  Coats  y.  Clarence  iStilway  Com- 
pany, 1  Russ.  &  Mylne,  181;  4  Cond.  Eng.  Ch. 
Kep.  378;  Frewin  y.  Lewis,  1  Mylne  &  Craig, 
255;  18  Eng.  Ch.  Rep.  255;  Canal  Company 
y.  Railroad  Company,  4  Gill  &  Johns.  3;  Os- 
bom  y.  United  States  Bank,  9  Wheat.  838, 
841;  Stevens  y.  Keating,  2  Phillips,  334;  22 
Eng.  Ch.  Rep.  334;  The  Attorney-General  y. 
The  Great  Northern  Railway,  3  Eng.  Law  and 
Eq.  263;  The  Great  Western  Railroad  Com- 
pany y.  The  Birmingham  and  Oxford  Rail- 
road Company,  2  Phillips,  597;  Williams  v. 
Williams,  2  Swanst.  253;  Dietrichsen  y.  Cab- 
bum,  2  Phillips,  52;  22  Eng.  Ch.  Rep.  52, 
and  class  of  cases  there  referred  to;  Kemp  y. 
Sober,  4  Eng.  Law  and  Eq.  R.  64. 

3.  That  the  exercise  of  such  jurisdiction 
should  not  be  declined,  because  of  the  provi- 
sion in  the  18th  section  of  the  Act  incorporat- 
ing the  stockholders  of  the  Louisa  Railroad 
Company  (Sess.  Acts.  1835-1836,  p.  174,  sec 
18),  or  m  the  13th  section  of  the  Act  prescrib- 

.  ing  general  regulations  for  the  incorporation 
of  railroad  companies.  Sess.  Acts.  1836-1837, 
p.  107,  sec.  13.  For  even  if  those  provisions 
apply  to  the  defendants'  work  between  the 
junction  and  Richmond  (and  the  plaintiffs,  p. 
22,  insist  they  do  not),  yet  following,  as  they 
do,  sections  relating  to  proceedings  for  ascer- 
taining the  damages  to  a  proprietor  for  the 
condemnation  of  his  land,  it  is  manifest  they 
were  only  intended  for  the  case  of  such  a  pro- 
prietor, asking  for  an  injunction  to  stay  the 
proceedings  of  a  company  which  is  taking  his 
land  for  its  work,  and  though  under  the  case 
of  The  Tuckahoe  Canal  Company  y.  The  Tucka- 
hoe  and  James  River  Railroad  Company,  11 
Leigh,  42,  cited  in  the  answer,  p.  169,  174, 
they  may  apply  to  land  of  one  corporation 
taken  for  the  work  of  another,  ^et  they  are 
not  intended  for,  and  are  inapplicable  to  the 
case  of  a  company  enjoying  a  right  under  a 
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contract  with  the  state,  which  asks  to  be  pro- 
tected in  that  enjoyment  against  another  com- 
pany, claiming,  not  under  a  prior  but  a  sub- 
sequent grant.  And  2,  whatever  may  have 
been  the  intention  of  those  Acts,  yet  being 
passed  after  the  grant  in  the  38th  section  of  the 
plaintiffs'  charter,  they  cannot  be  allowed  to 
impair  the  obligation  of  the  contract  arising 
under  that  grant;  but  the  plaintiffs  claiming 
under  it,  are  entitled  *to  whatever  is  [*7S 
necessary  to  make  that  grant  effectual  and 
protect  them  in  the  enjoyment  of  their  rights. 
Babcock  v.  Western  Railroad  Corporation,  9 
Metcalf,  556;  Blakesley  v.  Whieldon,  1  Hare, 
180;  23  Eng.  Ch.  Rep.  180;  Green  v.  Biddle,  8 
Wheat.  75;  Bronson  v.  Kinzie  et  al.  1  How. 
319;  McCracken  v.  Hayward,  2  How.  612. 

4.  That  the  court,  in  respect  to  those  mat- 
ters whidi  are  distinctly  raised,  should  declare 
the  right  6i  the  plaintiffs,  and  upon  such  dec- 
laration decree  an  injunction  in  terms  ascer-. 
taining  the  extent  of  the  right.  Cother  v.  The 
Midland  Railway,  2  PhiU.  472;  22  Eng.  Ch. 
Rep.  472. 

5.  That  from  the  facts  stated  in  the  bill,  and 
not  denied,  and  also  from  the  map  of  Mr. 
Crozet,  it  is  obvious  that  the  probable  effect 
of  allowing  the  defendants  to  have  a  railroad 
between  the  City  of  Richmond  and  the  City 
of  Washington,  for  that  portion  of  said  dis- 
tance which  is  from  the  junction  to  Richmond, 
will  be  to  diminish  the  number  of  passengers 
traveling  between  the  City  of  Richmond  and 
the  City  of  Washington,  upon  the  plaintiffs' 
railroad,  or  to  compel  them,  in  order  to  retain 
such  passengers,  to  reduce  the  passage  money. 
And  if  such  would  be  the  probable  effect,  the 
defendants  (as  is  contended  in  the  petition,  as 
well  as  in  the  bill)  should,  until  the  expira- 
tion of  the  thirty  years  mentioned  in  the  plain- 
tiffs' charter,  have  been  enjoined  from  con- 
structing their  railroad  for  said  portion  of  the 
distance.  Rankin  y.  Huskisson,  4  Sim.  13; 
6  Eng.  Ch.  Rep.  7;  Blakemore  v.  Glamorgan- 
shire Canal  Navigation,  1  Myl.  &  Keen,  154; 
6  Eng.  Ch.  Rep.  544,  and  cases  before  cited. 
And  the  defendants  having,  notwithstanding 
the  waming  given  by  the  letter  of  the  18th  of 
December,  1848,  and  by  the  institution  of  this 
suit,  proceeded  with  such  construction,  they 
might  and  should,  at  the  hearing,  have  been 
enjoined,  and  ought  now  to  be  enjoined  from 
further  constructing  or  using  their  railroad 
for  that  portion  of  the  distance.  Lane  v.  New- 
digate,  10  Ves.  192.  And  if  the  constmction 
has  been  completed,  the  injunction  against  the 
use  should  continue,  not  only  until  the  expira- 
tion of  said  thirty  years,  but  for  such  time 
after  the  thirlnr  years  as  it  mav  reasonably  be 
supposed  would  be  occupied  in  tne  construction, 
if  it  had  not  taken  place  within  the  thirty 
years.  For,  as  the  bill  insists,  the  protection 
will  not  be  preserved  to  the  extent  to  which  it 
is  granted,  if  imi^ediately  on  the  expiration  of 
the  thirty  years  there  can  be  opened  for  trans- 
portation, a  railroad  constructed  within  that 
period. 

6.  That  although  an  iniunction  to  the  extent 
mentioned  in  the  preceaing  point  would,  as 
contended  in  the  petition,  give  no  higher 
security  to  the  plaintiffs  than  was  intended  by 
the  Legislature,  vet  if  the  court  do  not  grant  it 
to  that  extent,  it  *should,  at  least  pro-  [*74 
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hibit  acts,  the  probable  effect  of  which  would 
be  to  diminish  the  number  of  passengers  trav- 
eling between  the  City  of  Richmond  and  the 
City  of  Washington,  upon  the  plaintiffs'  rail- 
road, or  to  compel  the  plaintiffs,  in  order  to 
retain  such  passengers,  to  reduce  the  passage 
money;  it  should  make  such  prohibition  to 
whatever  extent  may  be  necessary  to  protect 
the  plaintiffs  in  the  enjoyment  of  their  rights. 

7.  That  the  prohibition  should  be  of  all 
transportation  of  passengers  on  the  defendants' 
railroad  between  Richmond  and  the  junction; 
1st,  upon  the  ground  taken  in  the  bill,  and  the 
answer,  that  he  who  travels  only  over  a  por- 
tion of  the  railroad,  equally  with  him  who 
travels  over  the  whole  line,  is,  within  the  mean- 
ing of  the  38th  section  of  the  plaintiffs'  charter, 
a  passenger  traveling  between  (that  is  over 
the  whole,  or  some  part  of  the  intermediate 
space  between)  the  Cities  of  Richmond  and 
Washington;  a  ground  sustained  in  part  by 
the  judge,  and  strongly  fortified  by  the  views 
present^  in  the  petition;  and,  2a,  upon  the 
ground  that  such  prohibition  is  neeessary  to 
protect  the  plaintiffs  in  respect  to  passengers 
traveling  the  whole  distance  between  those 
cities.  For,  in  the  absence  of  such  prohibition, 
the  Louisa  Company  may  take  passengers  at 
reduced  rates  between  Richmond  and  the  junc- 
tion, as  pointed  out  in  the  bill,  and  between 
the   junction   and  Washington  or  Alexandria 

S've  through  tickets  in  conjunction  with  the 
range  and  Alexandria  Railroad. 

8.  That  if  the  court  do  not  prohibit  all  trans- 
portation of  passengers  on  the  defendants'  rail- 
road between  Richmond  and  the  junction,  it 
should,  at  the  least,  prohibit  the  transporta- 
tion by  the  defendants  on  their  railroad  of 
passengers  traveling  between  the  City  of  Rich- 
mond and  the  City  of  Washington.  The  neces- 
sity for  an  injunction  to  this  extent  is  not  at 
all  obviated  by  the  concession  remarked  on  in 
the  answer.  Nor  is  the  remark  of  the  judge, 
that  '^  award  the  injunction  now  would  be  to 
inflict  a  present,  certain,  and  serious  injury 
upon  one  party,  to  prevent  a  remote,  uncertain, 
and  possible  injury  to  the  other,"  well  founded 
as  to  the  injunction  here  proposed.  For  no 
injury  is  inflicted  on  the  defendants  by  re- 
quiring them  to  abstain  from  what  it  is  their 
duty  to  abstain  from.  While  on  the  other 
hand,  a  remedy  far  more  effectual  than  any 
at  law  can  be  had  in  equity  through  its  re- 
straining power,  which  besides  awarding  the 
injunction  as  here  proposed,  may,  and  it  is 
submitted,  should  in  aid  of  such  injunction, 
prohibit  through  tickets  between  Richmond 
and  Washington,  at  points  south  of  Richmond 
and  north  o?  Washington,  by  the  Louisa  road. 

9.  That  the  final  decree  in  these  suits  in  the 
State  Court,  should  be  reversed  in  the  Supreme 
75*]  Court;  and  this  court  should  *  proceed  to 
pass  such  decree  as  the  State  Court  which  made 
such  final  decree  should  have  passed,  to  wit: 
in  the  second  case,  for  obvious  reasons,  some  of 
which  are  stated  in  the  answer  to  the  bill  in 
that  case,  it  should  dissolve  the  injunction  and 
dismiss  the  bill  with  costs;  and  in  the  first  and 
principal  ease,  it  should  award  such  injunction 
as  is  proper,  and  decree  against  the  defendants 
the  costs.  The  writ  of  error  issued  under  the 
Act  of  Congress,  is  to  be  so  used  as  to  effect 
the  object.  Gelston  ▼.  Hoyt,  3  Wheat.  303. 
14  Ii.  ed. 


The  mandate  for  execution  should  issue  to  the 
Circuit  Court  of  Chancery  for  the  County  of 
Henrico.     Clerke  v.  Harwood,  3  Dall.  342. 

The  points  made  by  the  counsel  for  the  de- 
fendants in  error,  were  the  followinff: 

I.  That  this  court  has  no  jurisdiction  of 
the  case,  the  court  of  final  resort  in  Vir^nia 
not  having  pronounced  a  final  decree  of  judg- 
ment, but  having  simply  refused  to  relieve  the 
complainants  by  injunction,  in  the  face  of  the 
statute  of  the  State.  This  refusal  to  allow  an 
appeal  is  no  affirmance  of  the  reasons  of  the 
court  below. 

II.  That  the  appellants  have  not  such  a 
monopoly  as  they  claim.  That  the  grant  which 
they  insist  upon  as  contained  in  the  38th  sec- 
tion of  their  charter  is  void:  1.  Because  it  is 
unintelligible.  2.  Because  it  is  impracticable, 
as  no  standard  is  furnished  in  the  charter,  or 
elsewhere,  bv  which  any  tribunal  can  deter- 
mine what  IS  the  extent  of  the  grant  or  its 
limitation;  and,  therefore,  no  means  exist  by 
which  to  determine  when  the  grant  is  violated, 
and  when  nol^  according  to  i&  terms;  no  dis- 
tance being  furnished  within  which,  to  the 
right  or  left  of  the  existing  road,  another  road 
shall  not  be  made.  The  franchise  claimed  is, 
therefore,  undefined,  and  therefore  void;  or,  if 
defined,  as  the  appellants  insist,  it  confers  upon 
them  an  unlimited  power  over  the  territory, 
highways  and  people  of  Virginia,  and  over 
the  legislative  power  of  the  State,  and  the 
power  to  advance  and  improve  the  State,  which 
the  Legislature  had  no  power  to  confer,  aud 
therefore  it  is  void. 

One  Legislature  had  no  power  to  say  to  all 
future  Legislatures  that  there  should  never  be 
more  than  one  railroad  between  Richmond  and 
Washington,  without  regard  to  the  wants  of 
the  country  and  the  capacity  of  this  road  to 
meet  them ;  or  that  there  should  be  but  one  for 
thirty  years;  and  still  less  could  it  transfer 
the  right  so  to  declare  to  a  petty  corporation. 
The  change  of  the  form  does  not  increase  the 
power;  the  defect  still  is  a  want  of  power.  The 
name  of  "contract"  cannot  conceal  or  justify 
the  usurpation.  The  power  of  internal  im- 
provement over  the  State  generally,  or  over  a 
large  portion  of  it,  cannot  be  bartered  away 
by  the  Legislature.  The  Legislature  is 
•clothed  with  power  for  the  benefit  of  [*76 
the  people,  and  the  improvement  of  the  State, 
and  a  law  declaring  that  it  shall  not  be  im- 
proved, would  be  a  gross  abuse,  a  usurpation, 
in  fact,  of  power,  which  would  be  void.  To 
that  extent  the  monopoly  here  claimed  goes,  if 
sustained. 

III.  If  the  grant  is  worth  anything,  it  is 
only  by  giving  it  a  reasonable  interpretation, 
having  regard  to  the  end  proposed,  the  general 
interest  of  the  community,  and  the  power  of 
the  Legislature;  and  thus  interpreted,  it  only 
means  that  the  appellants  should  have  a  mo- 
nopoly of  the  passengers  traveling  from  Rich- 
mond to  Washington  directly,  or  to  such  in- 
termediate point  as  the  Fredericksburg  Rail- 
road could  carrv  them  to.  This  interpretation 
the  appellants  deny,  and  thus  make  their  grant 
unintelligible.  It  was  not  intended  to  forbid 
the  construction  of  a  railroad  to  Winchester,  or 
the  Ohio;  because,  when  a  passenger  reached 
either  of  those  jpoints,  he  might  get  on  the 
Baltimore  and  Ohio   road,   and  thus  get  to 
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Washington.  Nor  was  it  intended  that  the 
people  residing  five,  ten  or  twenty  miles  east 
and  west  of  the  Fredericksburg  road,  should 
foe  denied  for  thirty  years  the  use  of  a  rail- 
road, unless  they  would  first  travel  to,  and 
then  travel  upon,  the  Fredericksburg  railroad. 
Taking  this  view,  the  most  favorable  for  the 
appellants  which  can  be  taken,  the  decree  in 
Virginia  is  correct. 

IV.  The  grant  to  the  appellants,  under  the 
most  enlar^d  and  extravagant  view  of  it,  re- 
lates only  to  the  profits  of  passengers.  It 
has  no  reference  to  freights,  and  was  never  in- 
tended to  have;  and  if  intended,  cannot,  by  its 
words,  have  the  effect  to  denude  the  Legisla- 

'  ture  of  the  power  to  authorize  a  railroad  to 
•carry  agricultural  products,  and  other  freights; 
and  therefore  the  decree  in  Virginia  was  right. 
The  court  had,  therefore,  no  power  to  prevent 
the  construction  of  the  road.  If  it  could  do 
anything,  it  could  only  restrain  the  improper 
use  of  it,  when  a  proper  case  should  be  made, 
which  was  not  made  bv  the  appellants. 

V.  There  was  no  violation  of  the  rights  of 
the  appellants  in  authorizing  the  Louisa  Com- 
pany to  cross  their  road,  because  they  could 
do  so  only  upon  condition  of  paying  the  value 
of  the  privilege,  even  to  the  extent,  if  nec- 
essary, of  the  entire  value  of  the  franchise. 
A  franchise  is  but  a  qualified  property,  and 
cannot,  therefore,  be  more  sacred  and  invio- 
lable than  the  unqualified  property  of  the 
owner  in  fee,  whose  property  is  condemned  for 
the  purposes  of  the  franchise;  over  every 
franchise  the  "jus  publicum"  must  prevail,  as 
It  does  over  all  other  property.  3  Leigh,  318; 
11  Leigh,  42;  11  Peters,  544,  549,  567,  638, 
641,  646;  6  How.  607. 

IJf  the  opposite  conclusion  can  be  maintained, 
then  the  monstrous  result  follows,  that  the 
77*]  railroad  of  the  appellants  is  an  'im- 
passable barrier  between  Eastern  and  Western 
Virginia,  which  can  never,  at  any  point,  be 
crossed  by  another  railroad.  The  Legislature 
never  intended  to  erect  such  a  barrier,  and  had 
not  the  power  to  do  it  if  they  would. 

VI.  If  the  appellants  sustained  any  wrong, 
their  remedy  was  not  by  injunction. 

1.  Because  an  injunction  must  have  inflicted 
enormous  and  certain  mischief  upon  the  appel- 
lees, while  the  injury  to  the  appellants,  if  it 
was  denied,  was  uncertain,  hypothetical,  and 
might  never  occur,  and  could  be  redressed 
without  an  injunction.  In  such  cases  an  in- 
junction is  never  awarded. 

2.  Because  the  Chancery  Courts  !n  Virginia 
have,  by  law,  no  jurisdiction  to  grant  an  in- 
junction in  a  case  like  the  present.  See  Acts 
referred  to  in  the  answer,  viz.:  13th  sec.  of 
Gen.  Railroad  Law,  1837,  and  18th  sec.  of  the 
Charter  of  the  Louisa  Company.  And  Vir- 
ginia alone  can  prescribe  the  jurisdiction  of  her 
own  courts.  She  can  mold  her  remedies  as  she 
pleases.  She  can  abolish  her  Chanceiy  Courts 
as  New  York  has  done,  or^she  can  define  their 
jurisdiction  at  pleasure;  *and  this  court  has 
no  power  to  say  that  she  shall  have  Chancery 
Courts,  or,  if  she  has  them,  they  shall  exercise 
a  jurisdiction  forbidden  by  her  laws.  She  may 
be  bound  to  provide  some  remedy  for  wrong, 
but  she  is  the  exclusive  and  sovereign  judge 
of  the  form  of  the  remedy.  But  she  is  not 
bound  to  furnish  any  remedy  for  the  courts  of 
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the  XJTnited  States.  The  Judiciary  Act  of  the 
United  States  applies  only  when  she  does  pro- 
vide a  remedy. 

Vn.  As  to  the  last  bill  filed  by  the  appel- 
lants, this  court  can  have  no  jurisdiction.  A 
refusal  of  an  injunction  is  not  a  final  decree 
under  any  interpretation  of  those  words,  for  a 
new  bill  may  be  presented  every  day,  and  the 
refusal  of  one  is  no  bar  to  another.  A  court 
may  refuse  an  injunction,  and  yet  at  the  hear- 
ing decide  for  the  plaintiff. 

The  Supreme  Court  of  the  United  States 
does  not  sit  to  revise  the  Virginia  chancellors 
upon  applications  for  injunctions. 

The  follo'ving  authorities  will  be  relied  upon 
in  the  argument  by  the  counsel  for  the  appel- 
lees, viz.: 

I.  6  Howard,  209;  Gibbons  ▼.  Ogden,  0 
Wheaton,  448. 

II.  11  Peters,  467,  647;  6  Cranch,  133,  135; 
3  Dall.  388;  Vattel,  4,  14,  40,  41;  Domat, 
book  1,  tit.  6,  sec.  1 ;  Puff  end.  book  8.  ch.  5,  sec. 
7 ;  Attorney-General  ▼.  Burridge,  10  Price,  372, 
373;  Locke  on  Government,  304,  307. 

III.  Johnson's  Dictionary — "Between." 

V.  Vattel,  40,  41,  103;  Hawkins  v.  Barney's 
Lessee,  5  Peters,  457;  Coats  v.  The  Clarence 
Kailway  Co.  1  Russell  k  Mylne,  181. 

VI.  Eden  on  Injunction,  236;  Earl  of  Ripon 
et  al.  y.  Hobart,  3  Mylne  k  Keen,  169,  174;  At- 
torney-General V.  Nichol,  16  "Vesey,  342;  [*7B 
Bonaparte  v.  The  Camden  k  Amboy  Railroad,  1 
Baldwin  C.  C.  Reps.  205;  Jackson  v.  Lam- 
phire,  3  Peters,  280. 

Mr.  Justice  Grier  delivered  the  opinion  of 
the  court: 

This  case  comes  before  us  on  a  writ  of  error 
to  the  Court  of  Appeals  of  Virginia. 

The  appellants  filed  their  bill  in  the  Superior 
Court  of  Chancery  for  the  Richmond  Circuit, 
setting  forth  that,  on  the  25th  of  February, 
1834,  the  General  Assembly  of  Virginia  passed 
an  Act  entitled  "An  Act  to  incorporate  the 
stockholders  of  the  Richmond,  Fredericksburs^ 
and  Potomac  Railroad  Company;"  that  in  order 
to  induce  persons  to  embark  their  capital  in  a 
work  of  great  public  utility,  the  Legislature 
pledged  itself  to  the  said  Company,  that,  in  the 
event  of  the  completion  of  said  road  from  the 
City  of  Richmona  to  the  Town  of  Fredericks- 
bui^,  within  a  certain  time  limited  by  said  Act, 
the  General  Assembly  would  not,  for  the  period 
of  thirty  years  from  the  completion  of  said 
railroad,  allow  any  other  railroad  to  be  con- 
structed between  those  places,  or  any  portion  of 
that  distance,  the  probable  effect  of  which 
would  be  to  diminish  the  number  of  passengers 
traveling  between  the  one  City  and  the  other 
upon  the  railroad  authorized  by  said  Act,  or  to 
compel  the  said  Company,  in  order  to  retain 
such  passengers,  to  reduce  the  passage  money; 
that  the  st^k  was  afterwards  subscribed,  the 
charter  issued,  and  the  road  constructed,  within 
the  time  limited  by  the  Act;  that  on  the  18th 
of  February,  1836,  an  Act  was  passed  incorpo- 
rating 'The  Louisa  Railroad  Company,  for  the 
purpose  of  constructing  a  railroad  from  some 
point  on  the  line  of  the  Richmond,  Fredericks- 
burff  and  Potomac  Railroad,  in  the  neighbor- 
hood of  Taylorsville,  passing  by  or  near  Louisa 
Court  House,  to  a  point  in  the  County  of 
Orange,  near  the  eastern  base  of  the  southwest 
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mountains,  with  leave  to  extend  it  to  the  Blue 
Kidge,  or  across  the  same  to  Harrisonburg; 
that  on  the  28th  of  December,  1838,  this  rail- 
road was  opened  from  Louisa  Court  House  to 
the  junction  with  complainants'  road.  The  bill 
then  gives  a  history  of  the  several  contracts 
made  between  the  two  Companies  for  the  trans- 
portation of  the  freight  and  passengers  of  the 
Louisa  Railroad  from  the  jtmction  to  Richmond, 
and  of  the  frequent  and  protracted  disputes 
and  difficulties  which  arose  between  the  two 
corporations  on  the  subject  of  the  compensa- 
tion to  be  paid  to  the  complainants  for  such 
services,  the  particulars  of  which  it  is  unneces- 
sary to  mention;  the  result  being,  that  the  re- 
spondents insisting  that  the  demands  made  by 
complainants  for  this  service  were  exorbitant 
and  oppressive,  finally  petitioned  the  Legisla- 
ture for  leave  to  extend  their  road  from  the 
junction  to  the  City  of  Richmond.  That  com- 
plainants resisted,  and  protested  against  the 
79*]  passage  *of  such  an  Act,  as  an  infringe- 
ment of  the  righte  guaranteed  to  them  by  their 
Act  of  Incorporation.  Neyertheless,  the  Legis- 
lature, on  the  23d  of  March,  1848,  passed  an 
Act  authorizing  the  respondente  te  extend  their 
road  from  the  junction  to  the  dock,  in  the  City 
of  Richmond,  unless  the  complainante  would 
comply  with  certain  terms  which  were  deemed 
reasonable;  and  these  terms  being  refused  by 
complainants,  the  respondente  commenced  the 
construction  of  their  road  to  Richmond,  and 
to  extend  it  across  the  road  of  complainants  at 
the  junction. 

The  bill  insiste  that  the  grant  of  the  Act  of 
the  27th  of  March,  1848,  to  the  Louisa  Railroad 
Company,  is  inconsistent  with  the  previous 
grant  to  complainante,  and  impairs  the  obliga- 
tion of  the  contract  made  with  them;  that  the 
lands  condemned  for  their  franchise  cannot  be 
taken  from  the  complainants  for  the  use  of  the 
respondente,  and  that  they  have,  therefore,  no 
right  to  build  their  road  across  the  road  of 
complainante.  It  prays,  therefore,  that  the  re- 
spondente may  be  enjoined:  1st.  From  enter- 
ing upon  any  lands  which  have  been  condemned 
for  the  use  of  complainants'  road  for  the 
purpose  of  constructing  a  railroad  across  it; 
2d.  That  the  respondente  may  be  enjoined 
from  all  further  proceedings  towards  the  con- 
struction of  a  railroad  between  the  junction 
and  the  City  of  Richmond;  and,  3d.  That 
tliey  may  be  enjoined  from  'transporting  on 
the  railroad  so  proposed,  persons,  property,  or 
tlie  mail,  and  especially  from  transporting 
passengers  traveling  between  the  City  of  Rich- 
mond and  the  City  of  Washington." 

The  respondente,  in  their  answer,  deny  "that 
iht  Act  of  Assembly  which  authorizes  them  to 
construct  their  road  from  ite  terminus  at  the 
atj  of  Richmond,  in  any  manner  violates  the 
bill  of  righte,  or  Constitution  of  Virginia,  or 
the  Constitution  of  the  United  Stetes,  or  any 
right  guaranteed  to  the  complainante  by  their 
Act  of  Incorporation.  They  deny,  also,  that  it 
is  their  purpose  to  invade  or  violate  any  right 
or  privileges  of  the  complainants  by  the  man- 
ner in  which  they  shall  use  their  road  if  they 
are   permitted   to  construct   it." 

The  Stete  Court  decided:  1st.  That  the 
privilege  or  monopoly  guaranteed  to  the  com- 
plainante by  the  38th  section  of  their  Act  of  In- 
corporation, was  that  of  transporting  passen- 
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gers  between  Riclimond  and  Washington;  but 
that  the  Legislature,  by  that  enactment,  did 
not  part  with  the  power  to  authorize  the  con- 
struction of  railroads  between  Richmond  and 
Fredericksburg  for  other  purposes;  that  they 
had,  therefore,  the  right  to  authorize  the  exten- 
sion of  respondents'  road  to  the  dock  in  the  City 
of  Richmond,  and  consequently  the  court  re- 
fused to  enjoin  the  respondents  from  construct- 
ing their  road.  2d.  That  a  grant  of  a  franchise 
to  one  company  to  make  a  railroad  or  canal,  is 
not  *inf ringed  by  authorizing  another  [*80 
railroad  or  canal  to  be  laid  across  it,  on  pay- 
ing such  damages  as  may  accrue  to  the  first, 
in  consequence  thereof.  The  injunction  for 
this  purpose  was  therefore  refused. 

3d.  **ThBt  if  the  Louisa  Company  shall  here- 
after use  their  road  by  transporting  passen- 
gers in  violation  of  the  righte  guaranteed  to 
complainants  by  the  88th  section  of  their  char* 
ter,  the  remedy  at  law  seems  to  be  plain,  easy, 
and  adequate;  if,  however,  it  should,  from  any 
cause,  prove  to  be  inadeijuate,  it  may  be  proper 
to  interpose  by  injunction,  and  that  will  de- 
pend on  the  facte  which  may  then  be  made  to 
appear." 

The  decree  having  dismissed  the  complain- 
ante' bill,  was  ''a  mial  decree  or  judgment;" 
and  that  decree  having  been  affirmed  by  the 
Court  of  Appeals  by  their  refusal  to  entertein 
an  appeal;  and,  moreover,  the  record  showing 
that  ''there  was  drawn  in  question  the  validity 
of  a  statute  and  authority  exercised  under  the 
Stete  of  Virginia,"  "on  the  ground  of  their 
being  repugnant"  to  that  clause  of  "the  Con- 
stitution of  the  United  States"  which  forbids  a 
state  to  pass  "any  law  impairing  the  obligation 
of  contracte;"  and  "the  decision  of  the  court 
being  in  favor  of  their  validity,"  there  can  be 
no  doubt  of  the  jurisdiction  of  this  court  to  re- 
view the  decision  of  the  Stete  Court. 

For  this  purpose,  it  will  be  necessary  to  set 
forth,  at  length,  the  38th  section  of  the  Act  of 
Incorporation  of  the  Company  complainant, 
which  conteins  the  pledge  or  contract  which 
their  bill  claims  to  have  been  impaired  or  in- 
fringed by  the  Act  of  1848,  authorizing  the  re- 
spondente to  continue  their  road  from  the 
junction  to  the  dock  in  Richmond.  It  is  as 
follows: 

"And  whereas  the  railroad  authorized  by 
this  Act  will  form  a  part  of  the  main  northern 
and  southern  route  between  the  City  of  Rich- 
mond and  the  City  of  Washington,  and  the 
privilege  of  transporting  passengers  on  the 
same,  and  receiving  the  passage  money,  will, 
it  is  believed,  be  a  strong  inducement  for  indi- 
viduals to  subscribe  for  stock  in  the  Company, 
and  the  General  Assembly  considers  it  just  and 
reasonable  that  those  who  embark  in  the  enter- 
prise should  not  be  hereafter  deprived  of  that 
which  forms  a  chief  inducement  to  the  under- 
teking.  * 

"38.  Be  it  therefore  enacted  and  declared, 
and  the  General  Assembly  pledges  itself  to  the 
said  company.  That,  in  the  event  of  the  com- 
pletion of  the  said  railroad  from  the  City  of 
Richmond  to  the  Town  of  Fredericksburg, 
within  the  time  limited  by  this  Act,  the  Gener- 
al Assembly  will  not,  for  the  period  of  thirty 
years  from  the  completion  of  the  said  railroad, 
allow  any  other  railroad  to  be  constructed  be- 
tween the  City  of  Richmond  and  the  City  of 
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Washinffion,  or  for  any  portion  of  the  said  dis- 
tance, de  probable  effect  of  which  would  be  to 
81*]  dimmish  the  number  *of  passengers 
traveling  between  the  one  City  and  the  other, 
upon  the  railroad  authorized  by  this  Act,  or  to 
compel  the  Company,  in  order  to  retain  such 
passengers,  to  reduce  the  passage  money:  Pro- 
vided, however.  That  nothing  herein  contained 
shall  be  so  construed  as  to  prevent  the  Legisla- 
ture, at  any  time  hereafter,  from  authorizing 
the  construction  of  a  railroad  between  the  Citv 
of  Richmond  and  the  towns  of  Tappahannock 
or  Urbana,  or  to  any  intermediate  points  be- 
tween the  said  City  of  Richmond  and  the  said 
towns:  And  provided,  also,  That  nothing  here- 
in contained  shall  be  construed  to  prevent  the 
General  Assembly  from  chartering  any  other 
company  or  companies  to  constru(S  a  railroad 
from  Fredericksburg  to  the  City  of  Washing- 
ton." 

Two  objections  were  made  by  counsel  to  the 
validity  of  this  Act,  on  which  we  do  not  think 
it  necessary  to  express  an  opinion.  They  are: 
1st.  That  one  Legislature  cannot  restrain,  con- 
trol, or  bargain  away  the  power  of  future  Leg- 
islatures, to  authorize  public  improvements  for 
the  benefit  of  the  people.  2d.  That  the  grant 
made  by  this  section  is  void  for  uncertainty, 
bein^  both  unintelligible  and  impracticable, 
furnishing  no  standard  by  which  any  tribunal 
can  determine  when  the  grant  is  violated  and 
when  not,  according  to  its  terms. 

For  the  purposes  of  the  present  decision,  we 
shall  assume  that  the  Legislature  of  Virginia 
had  full  power  to  mieike  this  contract,  and  that 
the  State  is  bound  by  it;  and  moreover,  that 
the  franchise  granted  is  sufficiently  defined  and 
practicable  for  the  court  to  determine  its  ex- 
tent  and   limitations. 

It  is  a  settled  rule  of  construction  adopted  by 
this  court,  "that  public  grants  are  to  be  con- 
strued strictly." 

This  Act  contains  the  grant  of  certain  privi- 
leges by  the  public,  to  a  private  corporation, 
and  in  a  matter  where  the  public  interest  is 
concerned;  and  the  rule  of  construction  in  all 
such  cases  is  now  fully  established  to  be  this: 
''That  any  ambiguity  in  the  terms  of  the  con- 
tract must  operate  a^inst  the  corporation,  and 
in  favor  of  the  public;  and  the  corporation 
can  claim  nothing  but  what  is  clearly  given  by 
the  Act."  See  Charles  River  Bridge  ▼.  Warren 
Bridge,  11  Pet.  544. 

Construing  this  Act  with  these  principles  in 
view,  where  do  we  find  that  the  Legislature 
have  contracted  to  part  with  the  power  of  con- 
structing other  railroads,  even  between  Rich- 
mond and  Fredericksburg,  for  carrying  coal  or 
other  freight?  Much  less  can  they  be  said  to 
have  contracted,  that  no  railroad  connected 
with  the  western  part  of  the  State  shall  be 
suffered  to  cross  the  complainants'  road,  or  run 
parallel  to  it,  in  any  porti*on  of  its  route.  Such 
a  contract  cannot  be  elicited  from  the  letter 
or  spirit  of  this  section  of  the  Act. 

On  the  contrary,  the  preamble  connected 
82*]  with  this  section  *shows  that  the  com- 
plainants' road  was  expected  to  ''form  a  part 
of  the  main  northern  and  southern  route  be- 
tween the  City  of  Richmond  and  the  City  of 
Washington;"  and  the  inducement  held  out  to 
those  who  should  subscribe  to  its  stock,  was  a 
monopoly  ^of  transporting  passengers"  on  this 
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route,  and  this  is  all  that  is  pledged  or  guaran- 
teed to  them,  or  intended  so  to  be,  by  the  act. 
It  contains  no  pledge  that  the  State  of  Virginia, 
will  not  allow  any  other  railroad  to  be  con- 
structed between  those  points,  or  any  portion 
of  the  distance  for  any  purpose;  but  only  b, 
road,  "the  probable  effect  of  which  would  be 
to  diminish  the  number  of  passengers  traveling 
between  the  one  city  and  the  other,  upon  the 
railroad  authorized  by  the  Act,"  or  to  compel 
the  company  to  reduce  the  passage  money. 

That  the  respondents  will  not  be  allowed  to 
CATTY  the  passengers  traveling  between  the  City 
of  Richmond  and  the  City  of  Washington,  is 
admitted;  and  they  deny  any  intention  of  so 
exercising  their  franchise  as  to  interfere  with 
the  righto  secured  to  complainants.  That  the 
parties  will  differ  widely  as  to  the  construction 
of  the  grant  owing  to  the  ambiguity  created  by 
the  use  of  the  word  "between,"  as  it  may  affect 
the  transportation  of  passengers  traveling  to  or 
from  the  west,  is  more  than  probable.  But  on 
this  application  for  an  injunction  against  the 
construction  of  respondents'  road,  the  Chancel- 
lor was  not  bound  to  decide  the  question,  by 
anticipation;  and,  although  he  may  have 
thrown  out  some  intimation  as  to  his  present 
opinion  on  that  question,  he  has  very  properly 
left  it  open  for  future  decision,  to  be  settled  by 
a  suit  at  law,  or  in  equity,  "upon  the  facts  of 
the  case  as  they  may  then  appear."  But,  how- 
ever probable  this  dispute  or  contest  may  be,  it 
is  not  for  this  court  to  anticipate  it,  and  volun- 
teer an  opinion  in  advance. 

The  Act  of  1848,  authorizing  the  extension 
of  the  complainants'  road,  is  silent  as  to  any 
^ant  of  power  to  transport  passengers,  so  as  to 
interfere  with  the  pledge  given  to  complain- 
ants ;  and  it  is  sufficient,  for  the  decision  of  the 
case  before  us,  to  say  that  the  grant  of  author- 
ity to  respondents  to  extend  their  road  from 
the  junction  to  the  dock  at  the  City  of  Rich- 
mond, does  not,  per  se,  impair  the  obligation  of 
the  contract,  contained  in  the  38th  section  of 
complainants'  charter.  The  cpnditions  annexed 
to  the  grant  to  respondente,  by  which  the  com- 
plainante  were  enabled  to  defeat  it,  cannot  af- 
fect the  question  in  any  way.  If  the  38th  sec- 
tion of  the  Act  of  incorporation  of  complain- 
ants does  not  restrain  the  Legislature  from 
constructing  another  railroad  for  any  purpose, 
parallel  or  near  to  the  complainants',  the  re- 
spondents have  a  right  to  proceed  with  the  con- 
struction of  their  road,  and  the  State  Court 
was  justified  in  refusing  the  injunction. 

The  counsel,  very  properly,  have  not  insisted 
in  their  argument  *in  this  court,  on  this  [*88 
point  made  in  their  bill,  that  the  Legislature 
had  no  power  to  authorize  the  construction  of 
one  railroad  across  another.  The  grant  of  a 
franchise  is  of  no  higher  order,  and  confers  no 
more  sacred  title,  than  a  grant  of  land  to  an  in- 
dividual; and,  when  the  public  necessities  re- 
quire it,  the  one  as  well  as  the  other,  may  be 
taken  for  public  purposes  on  making  suitable 
compensation;  nor  does  such  an  exercise  o{  the 
right  of  eminent  domain  interfere  with  the  in- 
violability of  contracts.  See  West  River  Bridge 
Company  v.  Dix,  6  How.  507. 

Leaving,  therefore,  the  question,  as  to  the 

proper  construction  of  the  contract  or  rights 

guaranteed  to  the  complainants,  bv  this  section 

of  their  charter,  to  be  settled  when  a  proper 
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arises,  we  are  of  opinion  that  the  State 
Court  did  not  err  in  refusing  to  enjoin  respond- 
ents from  constructing  their  road  according  to 
the  authority  given  them  by  the  Act  of  Assem- 
bly of  27th  March,  1848,  and  that  said  Act  does 
mot  impair  the  obligation  of  the  contract  made 
with  the  complainants,  in  the  38th  section  of 
their  Act  of  Incorporation. 

The  judgment  of  the  Court  of  Appeals  of  Vir- 
^finia  is  therefore  affirmed,  with  costs. 

Messrs.  Justices  McLean,  Wayne,  and  Curtis 
dissented: 

Mr.  Justice  Curtis: 

I  have  been  imable  to  agree  with  the  major- 
ity of  the  court  in  this  case,  and  some  of  the 
principles  on  which  a  decision  depends  are  of 
so  much  importance,  as  affecting  legislation, 
that  I  think  it  proper  to  state  my  opinion  and 
the  reasons  on  which  it  rests. 

That  the  38th  section  of  the  complainants' 
charter  contains  a  contract  between  the  corpo- 
ration and  the  State,  the  obligation  of  which 
the  latter  cannot  impair  by  any  law,  must,  I 
think,  be  admitted.  Whether  ''An  Act  for  the 
extension  of  the  Louisa  Railroad  to  the  dock  in 
the  City  of  Richmond,"  does  impair  that  obli- 
gation, depends  upon  the  interpretation  which 
the  contract  requires;  and,  inasmuch  as  it  is 
the  duty  of  this  court  to  determine  whether  the 
obligation  of  the  contract  has  been  impaired,  it 
is  necessarily  its  duty  to  decide,  what  is  the 
true  interpretation  of  the  contract. 

The  38th  section,  with  its  preamble,  are  as 
follows : 

"And  whereas  the  railroad  authorized  by 
this  Act  will  form  a  part  of  the  main  northern 
and  southern  route  between  the  City  of  Rich- 
mond and  the  City  of  Washington,  and  the 
t>rivilege  of  transporting  passengers  on  the 
same,  and  receiving  the  passage  money,  will,  it 
is  believed  be  a  strong  inducement  to  indi- 
viduals to  subscribe  for  stock  in  the  company, 
84*]  and  the  General  Assembly  'considers  it 
just  and  reasonable  that  those  who  embark  in 
the  enterprise  should  be  hereafter  deprived  of 
that  which  forms  a  chief  inducement  to  the 
undertaking. 

"38.  Be  it  therefore  enacted  and  declared, 
and  the  General  Assembly  pledges  itself  to  the 
said  company,  That  in  the  event  of  the  com- 
^etion  of  the  said  railroad  from  the  City  of 
Kiehmond  to  the  Town  of  Fredericksburg, 
within  the  time  limited  by  this  Act,  the  Gen- 
eral Assembl  V  will  not,  for  the  period  of  thirty 
years  from  the  completion  of  the  said  railroad, 
allow  any  other  railroad  to  be  constructed  be- 
tween the  City  of  Richmond  and  the  City  of 
Washin/jfton,  or  for  any  portion  of  the  said  dis- 
tance, the  probable  effect  of  which  would  be  to 
diminish  the  number  of  passengers  traveling 
between  the  one  city  and  the  other,  upon  the 
railroad  authorized  by  this  Act,  or  to  compel 
the  company,  in  order  to  retain  such  passen- 
fpers,  to  reduce  the  passages  money:  Provided, 
liowever.  That  nothing  herein  contained  shall 
be  so  construed  as  to  prevent  the  Legislature, 
at  any  time  hereafter,  from  authorizing  the 
construction  of  a  railroad  between  the  City  of 
Richmond  and  the  towns  of  Tappahannock  or 
Urbana,  or  to  any  intermediate  points  between 
the  said  City  of  Richmond  and  the  said  towns. 
And  provided,  also.  That  nothing  herein  con- 
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tained  shall  be  construed  to  prevent  the  Gen- 
eral Assembly  from  chartering  any  other  com- 
pany or  companies  to  construct  a  railroad  from 
Fredericksburg  to  the  City  of  Washington." 

The  preamble  in  effect  declares  what  general 
object  the  parties  have  in  view,  and  the  section 
makes  known  to  what  extent  and  by  what 
means  that  object  is  to  be  accomplished.  That 
general  object  is  to  secure  the  corporation  from 
being  deprived  of  the  passenger  travel  on  its 
railroad;  and  the  means  of  prevention  are,  to 
prohibit  for  thirty  years  the  existence  of  any 
other  road,  the  probable  effect  of  which  would 
be  to  diminish  the  number  of  passengers  trav- 
eling between  Washington  and  Richmond  upon 
the  railroad  of  the  complainants. 

The  first  question  is,  whether  what  is  called 
the  extension  of  the  Louisa  road,  is  a  railroad, 
the  probable  effect  of  which  would  be  to  dimin- 
ish- those  passengers ;  and  this  depends  on  what 
passengers  are  referred  to  in  the  contract. 

It  is  maintained  by  the  appellees  that  only 
passengers  traveling  the  distance  between  Wash- 
ington and  Richmond  are  intended;  but  this  is 
not  consistent  either  with  the  substantial  object 
of  the  parties,  or  with  the  language  they  have 
employed  to  make  known  their  agreement. 
'The  privilege  of  transporting  passengers  on 
the  same  and  receiving  the  passage  money," 
and  protection  from  being  "deprived  of  that 
which  forms  the  chief  inducement  of  the  un- 
dertaking," would  be  but  imperfectly  secured, 
if  limited  to  one  particular  class  of  passengers 
only.  Such  a  limitation  *inconsistent  [*85 
with  the  apparent  object  of  the  parties  is  not 
to  be  engrafted  on  the  contract  unless  clearly 
expressed.  It  is  said  that  the  words  "passen- 
gers traveling  between  the  one  city  and  the 
other,"  contain  this  limitation,  their  meaning 
being  passengers  traveling  from  one  city  to  the 
other.  The  word  "between"  in  this  clause  ad- 
mits of  that  interpretation,  but  does  not  require 
it.  ITiat  word  may  also  designate  any  part  of 
the  intermediate  space,  as  well  as  the  whole. 
It  may  be  correctly  said  that  the  complainants' 
railroad  is  between  Richmond  and  Washing- 
ton, though  it  does  not  traverse  the  whole  dis- 
tance from  one  of  those  cities  to  the  other,  and 
the  words  which  inmiediateljr  follow,  certainly 
tend  strongly  to  show  that  it  was  in  this  last 
and  more  comprehensive  sense  the  word  "be- 
tween** was  here  used.  The  whole  clause  is, 
"passengers  traveling  between  one  city  and  the 
other,  upon  the  railroad  authorized  by  this 
Act.**  But  the  railroad  there  referred  to,  upon 
the  completion  of  which  this  contract  was  to 
take  effect,  was  only  to  be  from  Richmond  to 
Fredericksburg,  so  that,  strictly  speaking,  pas- 
sengers could  not  travel  to  or  from  the  City  of 
Washington  upon  the  railroad  authorized  by 
the  Act;  they  could  thus  pass  over  only  a  part 
of  the  intermediate  space  between  Washington 
and  Richmond.  This  clause  therefore  does  not 
control  the  evident  general  intent  of  the  parties 
to  protect  the  passenger  travel,  but  rather  tends 
to  make  that  general  intent  more  clear.  The 
question  being  whether  the  travelers  referred 
to  are  only  those  going  the  whole  distance,  and 
one  part  of  the  descriptive  words,  designating 
where  they  are  traveling,  being  ambiguous,  and 
the  other  part  which  points  out  how  they  are 
traveling,  being  clear,  the  result  of  the  whole 
is  to  include  all  who  travel  in  the  intermediate 
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space  between  the  two  cities,  upon  the  com- 
plainants' railroad.  And  this  construction  is 
still  further  strengthened  by  the  stipulation 
that  the  State  will  not  authorize  another  road 
"to  be  constructed  between  the  City  of  Wash- 
ington and  the  City  of  Richmond,  or  for  any 
portion  of  the  said  distance;"  for  if  the  object 
of  parties  was  pierely  to  prefect  the  enjoyment 
by  the  complainants  of  the  tolls  derivable  from 
passengers  going  from  one  of  those  cities  to  the 
otlier,  it  is  highly  improbable  that  the  State 
would  have  agreed  to  this  broad  restriction. 
Construing  the  preamble  and  the  section  to- 
gether, I  think  it  was  the  intention  of  the  par- 
ties to  secure  to  the  complainants,  for  the  pe- 
riod of  thirty  years,  the  exclusive  enjoyment  of 
all  the  railroad  passenger  travel  over  every 
part  of  the  line  between  Washington  and  Rich- 
mond; and  that  the  mode  of  security  agreed  on 
by  the  parties  was,  that  the  State  should  not 
authorize  the  construction  of  any  such  railroad 
as  might  probably  interfere  with  that  exclusive 
enjoyment. 

86*]  *In  coming  to  this  conclusion  I  have  not 
overlooked  the  rule,  that  grants  from  states  to 
corporations  of  such  exclusive  privileges,  are 
to  be  construed  most  strongly  against  the 
nuntees.  But  this  rule,  like  its  converse, 
fortius  contr&  proferentem,  which  applies  to 
private  grants,  is  the  last  to  be  resorted  to,  and 
never  to  be  relied  upon,  but  when  all  other 
rules  of  exposition  fail.  Bac.  Max.  reg.  3;  2 
Bl.  Com.  380;  Love  v.  Pares,  13  East,  86.  In 
Huidekoper's  Lessee  v.  Douglass,  3  Cranch,  70, 
Chief  Justice  Marshall  says:  "This  is  a  con- 
tract; and  although  a  state  is  a  party  it  ought 
to  be  construed  according  to  those  well-estab- 
lished principles  which  r^ulate  contracts  gen- 
erally.'' A  grant  such  as  is  now  in  question,  in 
consideration  of  the  grantees  risking  their  capi- 
tal in  an  untried  enterprise,  which,  if  success- 
ful, will  greatly  promote  the  public  good,  in  no 
proper  sense  confers  a  monopoly.  It  enables 
the  grantees  to  enjoy,  for  a  limited  time,  what 
they  may  justly  be  considered .  as  creating.  It 
is  in  substance  and  reality,  as  well  as  in  legal 
effect,  a  contract,  and  in  my  judgment  it  is  the 
duty  of  the  court  to  give  it  such  a  construction 
as  will  carry  it  into  full  effect;  imposing  on 
the  public  no  restriction,  and  no  burden,  not 
stipulated  for,  and  depriving  the  company  of 
no  advantage,  which  the  contract,  fairly  con- 
strued, gives.  This  is  required  by  good  faith; 
and  to  its  demands  all  technical  rules,  de- 
signed to  help  the  mind  to  correct  conclusions, 
must  yield.  Having  come  to  the  conclusion 
that  the  intention  of  the  parties  to  this  con- 
tract was  to  secure  tq  the  complainants  ex- 
clusive enjoyment  of  all  railroad  passenger 
travel  over  everypart  of  the  distance  between 
Richmond  and  Washington  for  thirty  years, 
and  that  the  means  adopted  to  effect  this  ob- 
ject was  the  promise  of  the  State  to  authorize 
the  construction  of  no  railroad  which  might 
probably  interfere  with  that  exclusive  enjoy- 
ment, the  next  inquiry  is,  whether  the  exten- 
sion of  the  Louisa  Railroad  to  the  dock  in  the 
City  of  Richmond  would  probablv  have  that 
effect.  This  Act  enables  the  Louisa  Railroad 
Company  to  extend  their  road,  from  its  junc- 
tion with  the  complainants'  road,  at  a  point 
about  twenty-four  miles  from  Richmond,  to 
that  city,  and  thus  to  make  another  railroad 
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between  Richmond  and  that  point  on  the  com- 
plainants' road. 

That  this  authority  comes  within  that  part 
of  the  restrictive  stipulation,  which  describea 
the  route  over  which  another  railroad  is  not 
to  be  built,  is  clear;  for  it  does  authorize 
"another  railroad,"  "for  a  portion  of  the  dis- 
tance" "between  the  cities  of  Richmond  and 
Washington."  But  it  is  said  that  it  does  not 
come  within  the  residue  of  the  restrictive 
clause,  because  its  probable  effect  will  not  be 
to  diminish  that  passenger  travel  designed  to  be 
secured  to  the  complainants.  To  this  I  cannot 
assent.  The  Louisa  Company,  by  their  orig- 
inal charter,  are  ^expressly  authorized  to  [*87 
carry  passengers  on  their  railroad,  and  when 
they  are  empowered  by  the  Act  now  in  ques- 
tion to  extend  their  road,  it  is  a  necessary  im- 
plication that  the  extension  is  for  the  same 
uses,  and  subject  to  the  same  rights,  and  pow- 
ers, and  privileges  as  the  original  road,  to 
which  it  IS  to  be  annexed.  An  J  accordingly 
we  find,  that  by  the  fifth  section  of  this  Act, 
the  L^slature  has  prescribed  a  limit  of  tolls, 
as  well  for  passengers  as  for  merchandise, 
coming  from  or  going  to  another  railroad  and 
passing  over  the  whole  length  of  the  Louisa 
road,  and  each  part  of  it,  including  the  exten- 
sion. 

Passengers  using  the  complainants'  road  be- 
tween Richmond  and  the  junction,  may  be  di- 
vided into  three  classes.  Those  who  travel  the 
whole,  or  a  part  of  the  distance  between  Rich- 
mond and  the  junction,  and  do  not  go  beyond 
the  junction;  those  who  do  go  to,  or  come 
from  points  beyond  the  junction  on  the  com- 
plainants' road;  and  those  who  travel  on  the 
Louisa  road,  beyond  the  junction,  going  west, 
or  coming  east.  The  extension  of  the  Louisa 
road  is  adapted  to  carry  all  these,  and  by  the 
Act  complained  of,  the  Louisa  Company  is 
authorized  to  construct  a  road  to  carry  them. 
It  may  certainly  be  assumed,  that  a  corpora- 
tion, created  to  conduct  a  particular  businesa 
for  profit,  will  do  all  such  business  as  it  is  it» 
clear  interest,  and  within  its  authority  to  do, 
and  which  it  was  created  for  the  very  purpose 
of  doing.  And  if  so,  the  effect  of  this  exten- 
sion must  be,  to  transport  thereon  a  part  of  all 
these  classes  of  passengers,  and  thus  to  dimin- 
ish the  number  of  these  same  classes  of  passen- 
gers, who,  at  the  time  of  the  passage  of  the 
Act  in  question,  used  the  complainants'  road. 

As  to  those  passengers  who  do  not  use  the 
Louisa  road  beyond  the  junction,  I  am  at  a 
loss  to  perceive  any  reason  why  they  are  not 
within  the  description  of  passenger  travel  de- 
signed to  be  secured  to  the  complainants;  and 
if  they  are  excluded  therefrom,  I  know  of  none 
who  would  be  included,  unless  upon  the  inter- 
pretation already  considered  and  rejected,  that 
the  contract  was  designed  to  embrace  only  pas- 
sengers traveling  the  entire  distance  between 
Richmond  and  Washington.  It  is  not  absolute- 
ly necessary  to  go  any  further  to  find  that  this 
Extension  Act  impairs  the  obligation  of  the  con- 
tract, by  authorizing  another  road  to  be  built, 
the  probable  effect  of  which  would  be  to  dimin- 
ish the  number  of  passengers  traveling  on  the 
complainants'  road  between  the  junction  and 
Richmond.  But  it  is  clear  to  my  mind,  that 
the  third  class  of  passengers  using  the  Louisa 
road,  are  as  much  ¥rithin  this  contract  as  any 
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ethers.     To  explain  my  views  on  this  point, 
it  ia  necessary  to  refer  to  a  few  dates. 

The  complainants  were  incorporated  in  Feb- 
nuury,  1834,  and  their  Act  of  incorporation 
88*  J  contained  the  compact  now  *  relied  on. 
Their  road  was  completed  and  opened  for  use 
in  January,  1837.  In  February,  1836,  an  Act 
was  passed  incorporating  the  stockholders  of 
the  Louisa  Railroad  Company.  In  December, 
1838,  the  Louisa  road  was  opened  for  use  to 
the  Louisa  court  house,  and  from  that  time 
to  March,  1848,  the  passengers  usinff  the  Louisa 
road,  going  to  or  coming  from  Richmond,  and 
points  between  that  city  and  the  junction, 
passed  over  the  road  of  the  complainants.  In 
March,  1848,  the  complainants  and  the  Louisa 
Company  having  differed  concerning  the  tolls 
to  be  charged  by  the  former  on  passengers  and 
merchandiM  going  to  or  coming  from  the  Louisa 
road,  the  L^slature  passed  the  "Act  for  the 
extension  of  the  Louisa  Railroad,"  which  con- 
tains the  following  section:  "Be  it  further 
enacted,  that  in  case  the  Richmond,  Fredericks- 
burg and  Potomac  Railroad  Company  shall,  at 
the  next  annual  meeting  of  the  stockholders, 
stipulate  and  agree,  from  and  after  the  expira- 
tion of  the  present  contract  with  the  Louisa 
Railroad  Ccmpany,  to  carry  all  passengers  and 
freight  eoming  from  the  Louisa  Railroad  from 
the  junction  to  the  City  of  Richmond,  at  the 
same  rate  per  mile  as  may  at  the  same  time  be 
charged  by  the  Louisa  Railroad  Company  on 
the  same  passengers  and  freight;  and  shall  also 
agree  to  carry  all  passengers  and  freight  en- 
tered at  the  City  of  Richmond  for  any  point  on 
the  Louisa  Railroad,  at  the  same  rate  per  mile 
as  is  charged  at  the  time  for  the  same,  by  the 
Louisa  Railroad  Company;  and  shall  also  agree 
to  submit  to  the  umpirage  of  some  third  per- 
son or  persons,  to  be  chosen  by  the  said  com- 
panies, the  compensation  to  the  Richmond, 
Fredericksburg  and  Potomac  Railroad  Company 
for  collectiiu^  at  the  depots  in  Richmond  the 
dues  of  the  Louisa  Railroad  Company,  and  any 
other  matters  of  controversy  which  mav  arise 
between  the  said  companies  owing  to  tne  con- 
nection between  them,  then  this  Act  to  be  void, 
or  else  to  remain  in  full  force."  It  will  thus  be 
■een  that  the  passenger  travel,  which  it  is  the 
object  of  this  Act  to  take  away  from  the  com- 
plainants' road,  had  been  de  facto  a  part  of  its 
passenger  travel  between  Richmond  and  the 
junction  for  about  ten  years.  It  is  maintained 
that  as  the  Louisa  Railroad,  from  the  jimc- 
tion  westward,  was  the  cause  of  the  existence 
of  this  travel  upon  the  complainants'  road,  be- 
tween Richmond  and  the  junction,  the  Louisa 
corporation  might  be  empowered  to  construct 
another  road  between  those  points  for  the  pur- 
pose of  doing  that  business.  In  other  words, 
that  passenger  travel  actually  existing  on  the 
eomplainanU'  road,  may  properly  be  diminished 
by  the  construction  of  another  road  for  a  part 
of  the  distance  between  Richmond  and  Wash- 
ington, provided  it  be  done  by  a  party  who  at 
some  prior  time  was  instrumental  in  increas- 
80*]  ing  the  passenger  travel;  *that  we  are  to 
inquire  whether  by  this  new  and  competing 
road  any  more  is  to  be  taken  away  than  was 
brought  by  the  corporation  which  builds  it,  and 
if  not,  then  the  competing  road  does  not  dimin- 
ish the  number  of  passengers,  traveling  on  the 
eonplainants'  road,  within  the  fair  meaning  of 
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this  contract.  I  cannot  give  to  this  contract 
such  a  construction.  It  seems  to  me  to  be  at 
variance  with  its  express  terms  and  with  what 
must  have  been  within  the  contemplation  of 
the  parties  when  it  was  entered  into.  The 
promise  not  to  authorize  any  other  railroad 
between  Washington  and  Richmond,  or  for  any 
part  of  that  distance,  the  probable  effect  of 
which  would  be  to  diminish  the  number  of  pas- 
sengers traveling  on  the  complainants'  railroad 
is  absolute  and  unqualified.  It  contains  no- 
reservation  in  favor  of  parties  who  have  been 
instrumental  in  bringing  that  travel  to  the 
complainants'  road.  It  extends  over  the  period 
of  thirty  years,  and  applies  to  the  travel  ac- 
tually existing  thereon  during  every  part  of 
that  period,  to  whatever  causes  its  existence 
there  may  be  attributable.  It  must  have  been 
contemplated  by  the  parties  that  the  number  of 
travelers  on  the  complainants'  road  would  in- 
crease during  the  long  period  of  thirty  vears; 
it  must  have  been  known  to  them  that  this  in- 
crease would  be  likely  to  arise,  among  other 
causes,  from  the  increased  number  of  passen- 
gers coming  laterally  to  the  line,  in  conse- 
quence of  the  construction  of  other  railroads,^ 
as  well  as  from  increased  facilities  of  access 
by  other  means.  They  entor  into  a  contract 
which  by  its  terms  protects  this  •  increased 
travel  during  the  whole  period,  and  by  what- 
ever causes  produced,  just  as  much  as  it  pro- 
tects  the  travel  existing  during  the  first  month 
after  the  opening  of  the  road.  How,  then,  can 
we  engraft  upon  the  contract  an  exception  not 
found  there,  and  say,  that  when  it  speaks  gen- 
erally of  passengers  traveling  upon  the  road,  it 
does  not  mean  passengers  which  another  rail^ 
road  corporation  has  brought  there?  I  am 
unable  to  see  why  not,  as  much  as  if  a  steam- 
boat or  stage  company  had  brought  them.  In 
my  opinion  this  class  of  passengers  on  the  com- 
plainants' road,  are  as  truly  within  the  con- 
tract as  any  others;  and  a  railroad,  the  object 
of  which  is  to  take  away  this  class  of  passen- 
gers from  the  complainants'  road,  is  one  which 
the  State  has  promised  it  would  not  authorize 
to  be  built. 

Parties  may  agree,  not  only  on  the  substan- 
tial rights  to  be  protected,  but  on  the  particu* 
lar  mode  of  protecting  them;  and  if  they  do 
agree  on  a  particular  mode,  it  becomes  a  part 
of  their  contract,  which  each  party  has  a  just 
right  to  have  executed.  In  this  compact  the 
parties  have  agreed  on  the  mode  of  protection. 
It  is  that  the  Stato  will  not  authorize  to  be 
built  any  other  railroad,  which  would  probably 
have  the  effect  to  diminish  the  ^number  [*0(^ 
of  passengers  on  the  complainants'  road.  It  is 
the  right  to  construct,  and  not  the  right  to 
use  which  the  contract  restrains.  To  say  that 
the  State  may  properly  authorize  a  road  to  be 
built,  the  purpose  of  which  is  to  carry  passen- 
gers, and  thus  diminish  the  number  of  passen- 
gers on  the  complainants'  road,  but  that  the 
road  thus  authorized  must  not  be  used  to  the 
injury  of  the  complainants'  rights,  is  to  strike 
out  of  the  contract  the  stipulation  that  such  a 
road  should  not  be  authorized  to  be  built.  The 
power  of  the  State  to  enable  a  corporation  to 
build  another  road  to  carry  merchandise  only, 
seems  to  me  to  have  nothing  to  do  with  this 
question.  When  the  Legislature  shall  adjudge- 
that  the  public  convenience  requires  another 
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railroad  there,  to  carry  merchandise  only,  and 
that  therefore  the  power  of  eminent  domain 
may  be  exercised  to  build  it,  and  when  a  com- 
pany is  found  ready  to  accept  such  a  charter, 
and  risk  their  funds  in  its  construction,  then  a 
case  will  arise  under  the  power  of  the  Legis- 
lature to  authorize  a  road  for  the  transporta- 
tion of  merchandise  only.  But  in  the  law  now 
in  question  the  Legislature  has  not  so  ad- 
judged; no  such  charter  has  been  granted,  or 
accepted,  and  no  such  road  built;  but  one  which 
the  State  is  by  its  own  promise  restrained  from 
authorizing.  It  seems  quite  aside  from  the 
true  inquiry,  therefore,  to  urge  that  the  State 
might  have  empowered  a  company  to  make  a 
railroad  on  which  to  transport  merchandise 
only;  for  it  has  not  done  so. 

It  has  been  suggested  by  one  of  the  defend- 
ants' counsel,  that  though  the  power  of  the 
Legislature  to  enter  into  a  compact  for  some 
exclusive  privileges  is  not  denied,  yet  that  the 
Legislature  had  not  power  to  grant  such  privi- 
leges as  are  here  claimed  by  the  complainants, 
and  therefore  the  State  is  not  bound  thereby. 
This  is  rested  not  upon  any  express  restriction 
on  the  powers  of  the  Legislature,  contained  in 
the  Ck>n8titution  of  Virginia,  but  upon  limita- 
tions resulting  by  necessary  implication  from 
the  natur^  of  the  delegated  power  confided  by 
the  people  of  that  State  to  their  government. 
But  if,  as  must  be,  and  is  admitted,  it  is  one 
•of  the  powers  incident  to  a  sovereign  state  to 
make  grants  of  rights,  corporeal  and  incorpo- 
real, for  the  promotion  of  the  public  good,  it 
necessarily  follows  that  the  Legislature  must 
judge  how  extensive  the  public  good  requires 
those  rights  to  be.  Whether  the  State  shall 
grant  one  acre  of  land,  or  one  thousand  acres; 
whether  it  shall  stipulate  for  the  enjoyment  of 
an  incorporeal  right,  in  fee,  for  life  or  years; 
whether  that  incor])oreal  right  shall  extend  to 
one,  or  more  subjects;  and  what  shall  be 
deemed  a  fit  consideration  for  the  grant  in 
-either  case,  is  intrusted  to  the  discretion  of  the 
legislative  power,  when  that  discretion  is  not 
restrained  by  the  constitution  under  which  it 
acts.  This  has  been  the  interpretation  by  all 
01*]  courts,  and  the  practice  under  all  *con- 
stitutions  in  the  country  so  far  as  I  know,  and 
it  seems  to  me  to  be  correct.  See  Piscataqua 
Bridge  v.  New  Hamp.  Bridge,  7  N.  H.  Rep. 
35,  and  the  cases  there  cited;  Enfield  Bridge  v. 
The  Hart.  &  N.  H.  R.  R.  Ck>.  17  Conn.  R.  40; 
Washington  Bridge  v.  State,  18  Conn.  R.  63. 

It  remains  to  consider  whether  this  court  has 
jurisdiction  to  reverse  the  decision  of  the  State 
Court. 

The  Court  of  Appeals  having  refused  to  en- 
tertain an  appeal,  the  Superior  Court  of  Chan- 
cery of  the  Kichmond  Circuit  was  the  highest 
court  of  the  State  to  which  the  complainants 
could  carry  the  case;  and  it  is  to  the  decision 
of  that  court  we  must  look.  The  questions  are 
whether  that  court  erroneously  decided  against 
a  right  claimed  by  the  complainants  under,  the 
Constitution  of  the  United  States,  and  whether 
the  bill  was  dismissed  by  reason  of  that  erro- 
neous decision.  The  points  decided  are  set  out 
with  great  clearness  upon  the  face  of  the  de- 
cree. Their  substance  is,  that  the  construction 
of  this  extension  road  is  lawful,  the  Legisla- 
ture having  power  to  authorize  it;  that  it  may 
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lawfully  be  used  for  the  transportation  of 
sengers,  who,  but  for  the  existence  of  *tbe 
Louisa  road,  would  never  have  come  on  to  the 
line  of  the  Fredericksburg  road;  that  whether 
the  Louisa  Company  will  use  the  extension  for 
the  transportation  of  any  other  passengers,  and 
thus  infringe  complainants'  rights,  does  not 
appear;  when  the  supposed  case  shall  occur,  it 
may  be  proper  to  interfere  by  injunction,  if, 
upon  the  facts  of  that  case  as  they  shall  ap- 
pear, there  is  not  a  plain,  adequate,  and  com- 
plete remedy  at  law. 

It  is  clear,  then,  that  the  Chancellor  decided, 
against  the  right  claimed  bv  the  complainants, 
under  the  Constitution,  that  this  extension 
should  not  be  construct'Cd.  In  my  opinion, 
this  decision  was  erroneous.  It  is  clear,  also, 
that  he  decided  against  their  right,  under  the 
Constitution,  to  be  protected  in  the  enjoyment 
of  the  passenger  travel  coming  upon  their  road, 
in  consequence  of  the  existence  of  the  Louisa 
road.  I  think  this  was  also  erroneous.  By 
reason  of  these  decisions  the  bill  was  dismissed. 
They  left  nothing  but  a  case  of  contingent 
damage,  which  would  not  happen  at  all,  if  the 
Louisa  Company  should  carry  only  the  passen- 
gers coming  upon  the  line  of  the  complainants' 
railroad  by  reason  of  the  existence  of  the 
Louisa  road ;  there  was  no  certainty  as  to  what 
extent,  or  under  which  circumstances,  or  wheth- 
er at  all,  the  complainants'  rights  would  be 
infringed. 

Upon  these  views  oi  the  contract  of  the  State, 
and  the  rights  of  the  complainants,  it  necessa- 
rily followed  that  the  bill  was  to  be  dismissed; 
foi  equity  would  not  interfere  in  a  case  where 
the  defendants  had  valuable  rights  and  powers, 
which  they  might  not  ^exceed,  and  which  [*92 
they  ought  not  to  be  restrained  from  exercising. 
But,  on  the  other  hand,  if  the  defendants  had 
no  such  rights,  or  powers;  if  they  were  claim- 
ing them,  and  about  to  exercise  them,  in  a  man- 
ner certain  to  infiict  great  and  continuing  in- 
Jury  on  the  complainants,  the  extent  of  which 
injury  a  court  of  law  could  not  fully  ascertain, 
and  could  redress,  even  partially,  only  by  a 
great  multiplicity  of  suits,  then  no  court  of 
chancery  would  hesitate  to  grant  relief.  It  is 
certain,  therefore,  that  this  bill  was  dismissed, 
by  reason  of,  what  I  consider,  the  erroneous 
views  taken  by  the  Chancellor,  of  the  rights 
claimed  by  the  complainant  under  the  Consti- 
tution of  the  United  States. 

It  has  been  argued  that  by  the  local  law  of 
Virginia,  contained  in  the  general  Railroad  Act 
of  that  State,  the  Chancellor  had  not  jurisdic- 
tion to  grant  an  injunction  to  restrain  the  con- 
struction of  the  extension  road.  If  the  Chan- 
cellor had  so  decided  and  dismissed  the  bill,  for 
that  reason  this  court  could  not  reverse  that 
decision.  But  he  did  not  so  decide  it;  and  I 
cannot  infer  that  he  would  so  decide  if  this 
case  were  to  be  remanded,  because  I  am  of 
opinion  that  the  statute  relied  on  has  no  ap- 
plication to  this  case. 

My  opinion  is  that  the  decree  of  the  Supe- 
rior Court  of  Chancery  should  be  reversed,  and 
the  case  ronanded,  with  such  directions  as 
would  secure  to  the  complainants  the  remedy 
to  which  they  are  entitled,  to  prevent  the  vio- 
lation of  rights,  secured  to  them  by  the  Consti- 
tution of  the  United  States. 

Howard  It. 
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OBDEB. 

This  cause  came  on  to  be  Iieard  on  the 
transcript  of  the  record  from  the  Court  of  Ap- 
peals of  the  Commonwealth  of  Vir^nia,  and 
was  ar^ed  by  counsel ;  on  consideration  where- 
of, it  18  now  here  ordered,  adjudged  and  de- 
creed by  this  court,  that  the  decree  of  the  said 
Court  of  Appeals  in  this  cause  be,  and  the  same 
is  hereby  affirmed,  with  costs. 


HENRY  PARISH,  Daniel  Parish,  Leroy  M. 
Wiley,  John  R.  Marshall,  Thomas  P.  Nor- 
ris  and  Thomas  Parish,  Merchants  and  Part- 
ners trading  under  the  Firm  and  Style  of 
Pariah   4  Co^  Appellants, 

T. 

CALEB  MURPHREE,  Administrator  of  George 
Goffe,  Deceased;  Louisa  C.  Goffe,  Thomas 
Williams,  Jr.,  John  H.  Henderson,  Trustee, 
etc;  Martha  Lucy,  Addison  Boykin  and 
Wife,  Elizabeth  G.  Goffe,  Calvin  Norris,  and 
David  Stroder. 

Post-nuptial  settlement,  when  void  as  to  cred- 
itors whether  party  insolvent  at  time  or  not. 

The  Statute  of  Frauds  in  the  State  of  Alabama 
4leclare8  void  convejances  made  for  the  purpose  of 
hindering  or  defrauding  creditors  of  their  Just 
debts. 

98*]  *  Where  a  person  made  a  settlement  upon 
his  wife  and  children,  owing  at  that  time  a  large 
pom  of  money,  for  which  be  was  soon  afterwards 
sued,  and  became  insolvent,  these  clrcnmstances, 
with  other  similar  ones,  are  sufficient  to  set  aside 
the  deed  as  being  fraudulent  within  the  statute. 

frHIS  was  an  appeal  from  the  District  Court 
i  of  the  United  States  for  the  Northern  Dis- 
trict of  Alabama. 

It  was  a  bill  filed  by  the  appellants,  as  cred- 
itors, to  set  aside  a  deed  of  settlement  made  by 
George  Goffe  upon  his  wife  and  daughters, 
under  circumstances  which  are  detailed  in  the 
opinion  of  the  court. 

The  District  Court  sustained  the  deed  upon 
the   following  ground: 

'Tlie  true  practical  role  which  I  think  is  ful- 
ly authorized  by  the  case  of  Hinde's  Lessee  v. 
Looffworth,  is  laid  down  by  the  Supreme  Court 
of  New  York,  in  the  case  of  Jackson  v.  Town. 
That  rule  is,  that  'neither  a  creditor  nor  a  pur- 
chaser can  impeach  a  convejrance  bona  fide 
made,  founded  on  natural  love  and  affection, 
free  from  the  imputation  of  fraud,  and  when 
the  grantor  had,  independent  of  the  property 
granted,  an  ample  fund  to  satisfy  his  creditors.' 

'testing  the  case  under  consideration  by 
this  rule,  we  must  look  to  the  evidence  to  as- 
certain the  amount  and  value  of  the  property 
owned  by  George  Goffe,  as  well  as  by  the  firm 
of  G.  &  J.  M.  Goffe,  at  the  period  of  the  sale  to 
Williams,  and  the  conveyance  of  his  notes  for 
the  benefit  of  Mrs.  Goffe  and  her  daughters, 
independent  of  the  Blount  Springs  tract;  and 
also  to  determine  whether  these  deeds  are  made 

NoTK. — MnrrlsKC  setUeroents,  or  conveyance  for 
benefit  of  wife  and  child,  when  good,  or  void,  as  to 
creditors.     See  note  to  Sexton  v.   Wheaton,  5  L. 
*d.  r.  8.  «04. 
14  li.  ed. 


bona   fide,  and  free  from  the  imputation  of 
fraud." 

The  District  Court  considered  that  the  facts 
of  the  case  brought  it  within  the  operation  of 
this  rule,  and  therefore  upheld  the  deed. 

The  complainants  appealed  to  this  court. 

It  was  argued  by  Mr.  Volney  £.  Howard  for 
the  appellants,  for  whom  also  a  printed  brief 
was  filed  by  Mr.  J.  A.  Campbell,  and  submitted 
by  Mr.  Wilcox  for  the  defendants,  on  a  printed 
brief. 

The  following  sketch  will  present  the  views 
of  the  respective  counsel  upon  the  questions  of 
fact  and  of  law: 

The  counsel  for  the  appellants  stated  that  the 
defendants  rely  upon  the  following  facts:  1st. 
That  Goffe  was  fully  able  to  pay  his  debts  with 
the  property  that  remained  to  him,  and  that 
his  insolvencey,  which  was  declared  and  notor- 
ious in  the  early  part  of  1839,  arose  from  the 
improvident  dealings  of  1837  and  1838,  as  a 
country  merchant.  2d.  That  Goffe  had  been 
advanced  by  the  father  of  his  wife,  and  this 
settlement  was  a  return  for  his  ^kindness.  [*04 
3d.  That  Mrs.  Goffe  relinquished  dower  in  the 
lands,  and  that  her  relinquishment  was  the 
consideration  of  the  settlement. 

Much  evidence  was  taken  on  the  first  issue, 
none  on  the  second,  and  Williams  was  exam- 
ined as  to  the  third,  and  proved  that  after  the 
arrangements  for  a  sale  had  been  concluded  by 
Goffe  to  him  of  the  Blount  Springs,  Goffe  pro- 
posed the  settlement  of  four  notes  on  his  chil- 
dren, amoimting  to  $40,000.  That  he  (Williams) 
insisted  upon  the  settlement  embracing  the 
wife  of  Goffe,  and  threatened  to  interrupt  the 
contract  if  his  wishes  were  not  fulfilled.  That 
Goffe  settled  the  last  note  due  (due  in  1848) 
for  $14,000  upon  his  wife,  making  the  whole 
settlement  $54,000.    Record  158,  159,  160. 

Much  evidence  was  taken  upon  the  first  part 
of  the  case.  The  result  of  it  was  that  Goffe  in 
1836  and  1837  carried  on  the  business  of  sell- 
ing merchandise.  That  he  failed  to  meet  his 
payments  in  the  fall  of  1837,  in  New  York,  and 
in  the  early  part  of  1838  a  very  large  amount 
of  his  paper  lay  over,  including  the  large  debt 
of  the  plaintiffs.  That  suits  were  instantly 
commenced  against  him  by  a  large  number  of 
creditors,  and  early  in  1839  he  was  sold  out. 
That  in  that  year  he  "run  off"  with  about  $10,- 
000  worth  of  property,  to  Texas,  and  died  in  a 
year  or  two  after. 

The  fact  is  shown  that  Goffe  was  largely 
indebted,  and  had  sent  to  the  north  for  a  Isj^r 
credit  at  the  date  of  his  contract  with  Wil- 
liams, and  had  obtained  it.  That  be  did  not 
disclose  this  transaction. 

Jn  the  record,  a  statement  of  twenty-seven 
Judgments  will  be  found.  Of  these,  four  were 
rendered  on  notes  dated  in  February,  1837, 
and  four  in  the  months  of  September  and  Oc- 
tober, 1837,  independent  of  the  judgments  re- 
covered by  the  plaintiff. 

The  record  also  shows  that  Goffe  sought  and 
obtained  credit  in  New  York  without  any  dis- 
closure of  the  disposition  of  the  notes  of  Wil- 
liams, and  the  deed  of  trust  on  the  Springs, 
to  his  wife  and  children. 

The  principal  seat  of  the  business  of  Qoffe 
was  at  Tuscaloosa,  then  the  capital  of  Ala- 
bama, and  the  Blount  Springs  are  situate  in  a 
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secluded  spot  in  a  poor  and  mountainous  coun- 
try, haviug  but  little  intercourse  with  com- 
mercial cities. 

The  judge  of  the  District  Court  assiuned  that 
the  fact  iha.t  Goife  was  able  to  pay  his  debts  in 
September,  1837,  was  proven,  and  upheld  the 
settlement. 

The  record  shows  that  he  (Goffe)  sought  and 
obtained  credit  for  these  plaintiffs  at  that  time. 

Tho  evidence  simply  indicates  insolvency  at 
the  date  of  the  sale  apart  from  the  property  of 
the  Blount  Springs. 

05*]  *Covington,  his  clerk,  exaggerates  the 
value  of  his  property.  The  TuscSiIoosa  store 
was  sold  for  $1,000,  and  is  put  down  at  $10,- 
000. 

The  wild  lands  in  Blount  and  Walker  coun- 
ties were  unsalable  at  the  government  price. 

In  Alabama,  the  Statute  of  13  and  27  Eliza- 
beth, have  been  substantially  re-enacted.  Clay's 
Dig.  tit.  Frauds.  The  construction  of  that 
statute  by  the  Supreme  Court  is,  that  all  vol- 
untary conveyances  as  to  existing  creditors  are 
in  law  fraudulent,  and  that  the  creditor  is  not 
required  to  prove  circumstances  of  fraud.  'Z 
Stewart's  Rep.  330;  9  Ala.  937,  945;  16  Ala. 
233;  3  Porter's  Rep.  106;  6  Ala.  Rep.  506; 
10  Ala.  432 ;  14  Ala.  350. 

The  Supreme  Court  of  the  United  States, 
in  Sexton  v.  Wheaton,  8  Wheat.  229,  notice 
this  construction  of  the  Act.  In  construing 
this  statute,  the  courts  have  considered  every 
conveyance  not  made  on  consideration  deemed 
valuable  in  law,  as  void  against  previous  credi- 
tors. 1  Iredell,  Eq.  180;  4  Wash.  C.  C.  R. 
129,  137;  4  S.  &  M.  303;  1  Brock.  501,  511; 
3  Johns.  Ch.  R.  481;  12  Pet.  179,  108;  1 
Robinson,  Va.  R.  125;  8  Metcalf,  411;  7  How. 
S.  C.  220. 

The  uunost  relaxation  of  this  rule  is,  that 
when  the  gift  is  reasonable  in  amount,  where 
an  ample  estate  is  left  to  the  debtor  for  the 
payment  of  existing  creditors  without  hazard 
to  their  rights,  or  any  material  diminution  of 
their  prospects  of  payment,  his  settlement  will 
not  be  held  invalid. 

Under  this  relaxed  rule,  the  case  of  the  de- 
fendants cannot  be  maintained. 

The  debts  due  by  the  donor  were  large,  cover- 
ing quite  the  whole  of  the  property  that  re- 
mained to  him,  upon  a  favorable  calculation. 
The  settlement  was  enormous,  and  greatly  im- 
paired the  prospects  of  payment  of  the  cred- 
itors. 

Insolvency  for  such  an  amount  is  proven, 
that  the  indebtedness  of  Goife,  in  1837,  cannot 
have  been  fully  ascertained  in  this  case.  1 
American  Leading  Cases,  by  Hare  &  Wallace, 
60. 

The  evidence  of  Williams  to  show  a  differ- 
ent consideration  for  the  settlement  than  the 
one  apparent  on  the  deed  of  trust,  has  not  suc- 
ceeded. Goffe  had  already  concluded  to  settle 
$40,000.  when  Williams  first  conversed  with 
Goffe,  on  the  children.  At  the  suggestion  of 
Williams,  he  adds  the  last  note  due  ten  years 
after,  to  the  settlement,  in  favor  of  the  wife. 
The  fraudulent  motive  was  already  in  opera- 
tion when  Williams  spoke,  and  we  nowhere 
understood  that  the  wiife  demanded  the  settle- 
ment, or  that  it  was  a  consideration  for  the 
transfer  itself.  It  seems  rather  to  have  been 
done  to  pacify  Williams. 


The  deed  of  trust  expresses  no  consideration 
of  the  kind  now  set  up.  It  is  a  purely  volun- 
tai^  settlement  on  the  face  of  the  *deed.  [*06 
It  is  not  competent  to  the  defendants  to  change 
its  character.  4  Phil.  Ev.  Hill  &  Cowe?s 
notes,  note  287,  p.  583;  16  Ohio  R.  438;  7 
Johns.  341;  II  Wheat.  213. 

Mr.  Wilcoz,  for  the  appellees,  made  the  fol- 
lowing points: 

But  two  questions  are  presented  by  the  rec- 
ord; one  of  fact,  and  one  of  law. 

1.  Was  George  Goffe  indebted  to  insolvency, 
apart  from  the  Blount  Spring  property,  at  the 
time  he  made  the  settlement  on  his  wife  and 
daughters?  The  deposition  of  Elam  Coving- 
ton, who  was  well  acquainted  with  Goffe's  af- 
fairs, settles  this  question.  He  states  that  Goffe 
owned  at  the  time  of  the  settlement,  independ- 
ent of  the  Blount  Spring  property,  real  estate 
to  the  amount  of  $12,000 — ^negroes  worth  $13,- 
000.  There  were  debts  due  him  from  other 
persons  to  the  amount  of  $10,000;  making  in 
all  $35,000  of  his  individual  means.  The  as- 
sets of  the  firm  of  G.  &  J.  M.  Goffe,  at  the 
same  time,  consisted  of  $10,000  worth  of  mer- 
chandise, and  $10,000  in  debts  due  them.  In 
addition  to  this,  Goffe  still  held  the  first  two 
notes  given  by  Williams  amounting  to  $10,000; 
making  an  aggregate  of  $65,000  worth  of  prop- 
erty (partnership  and  individual),  liabk  to 
the  individual  and  firm  debts.  The  debts  of 
Goffe  (both  individual  and  partnership)  ac- 
cording to  the  testimony  of  the  complainanta' 
own  witnesses,  only  amounted  to  about  $25,- 
000.  The  first  question,  then,  is  fully  answered ; 
for  there  is  no  conflict  of  testimony.  Tho 
allegation  of  the  bill,  that  the  settlement  was 
made  to  hinder  and  delay  creditors,  is  fully 
denied  by  the  answers,  and  a  good  reason 
shown  for  its  being  made,  to  wit:  that  Goffe, 
when  a  poor  young  man,  had  married  his 
wife,  and  obtained  by  her  a  considerable 
amount  of  property,  a  portion  of  which  he 
wished,  while  in  prosperous  circumstances,  to 
settle  on  his  children.  Mrs.  Goffe  also  had 
relinquished  her  right  of  dower  to  the  Blount 
Spring  tract  of  land;  and,  in  consideration  of 
this,  the  settlement  was  made  on  her.  GoflTe 
at  first  refused  to  make  it,  and  only  consented, 
finally,  at  the  urgent  solicitation  of  his  friends. 
This  conclusively  shows  that  he  was  actuated 
by  no  .fraudulent  design.  See  deposition  of 
Colonel  Williams.  It  is  also  shown  that  Goffe 
paid  his  debts  until  the  fall  of  1839,  two  years 
after  the  settlement  was  made. 

2.  Will  an  indpbtedness  not  amounting  to  in- 
solvency, existing  at  the  time  of  a  voluntary 
settlement,  invalidate  it?  Or,  is  such  indebt- 
edness per  se  evidence  of  fraud  f 

Whatever  may  have  been  the  confiiet  of  au- 
thorities (English  and  American)  on  this 
point,  it  can  no  longer  be  considered  open, 
since  the  decision  by  this  court,  in  the  case  of 
Hinde's  Lessee  v.  Longworth,  11  Wheat.  199. 
The  doctrine  of  per  se  'fraud  is  here  ex-  ['97 
pressly  repudiated,  and  each  case  made  ta 
depend  on  the  circumstances  attendant  on  it. 
Indeed,  common  sense  will  dictate  that  a  man 
who  makes  a  settlement  of  this  sort  under  ordi- 
nary circumstances,  and  at  the  same  time  re- 
tains a  sufficiency  of  property  to  pay  all  the 
debts  that  may  be  existing:  against  him,  can- 
not intend  a  fraud.    A  fraud,  or  a  desire  to 
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avoid  the  payment  of  his  debts,  would  lead  him 
to  cover  up,  or  secrete  all.  See,  also,  Van 
Wydc  ▼.  Seward,  6  Paige,  62;  1  Edwards,  497; 
2  Bland,  26;  3  Desaus.  1. 

The  decree  of  the  court  below  dismissing  the 
bill  of  complaint  was  therefore  correct,  and  an 
ai&nnance   is   respectfully   asked. 

Mr.  Justice  McLean  deliyered  the  opinion  ot 
the  court: 

This  is  an  appeal  in  chancery,  from  the  Dis- 
trict Court  of  Northern  AlalMuna. 

The  bill  was  filed  to  set  aside  a  deed  of  set- 
tlement, made  by  Geor^  Goffe,  dated  the  12th 
September,  1837,  on  his  wife  and  four  daugh- 
ters, on  the  ground  that  it  was  made  in  fraud 
of  creditors. 

At  the  date  above  stated,  Goffe  and  wife,  by 
deed  of  general  warranty,  conveyed  to  Thomas 
Williams,  Jr.,  six  hundred  and  forty  acres  of 
land,  including  the  ''Blount  Spring  Tract,"  in 
Blount  County,  State  of  Alabama,  for  the  con- 
sideration of  sixty-four  thousand  dollars. 

To  secure  the  payment  of  the  considera- 
tion, on  the  same  day,  Williams  executed  a 
deed  of  trust  on  the  same  property  to  Joseph 
M.  Goffe  and  George  Goffe,  for  which  notes 
bearing  interest  were  given,  five  thousand  dol- 
lars payable  1st  March,  1838,  five  thousand 
payable  on  the  1st  of  October  following,  ten 
thousand  the  Ist  of  October,  1840,  ten  thou- 
sand the  Ist  of  October,  1842,  ten  thousand  the 
1st  of  October,  1844,  ten  thousand  the  1st  of 
October.  1846.  and  fourteen  thousand  the  Ist 
of  October,  1848.  Williams  was  to  remain  in 
possession  of  the  land,  and  was  authorized  to 
sell  parts  of  it  to  meet  the  above  payments. 

On  the  same  day,  George  GofTe  executed 
a  deed  of  settlement  signed  also  by  Joseph 
M.  GofTe,  by  which  he  appropriated  to  his 
four  daughters,  the  four  ten  thousand  dol- 
lars notes  above  stated,  and  the  fourteen  thou- 
sand dollars  note  to  his  wife  in  consideration 
of  *^he  natural  love  and  affection  he  had  for 
them.** 

The  complainants  represent  that  Greorge  and 
J.  M.  Goffe  did  business  together  as  merchants, 
and  that  on  the  2d  of  Februai^,  1837,  they  ex- 
ecuted to  them  their  promi.ssory  note  for 
$5,169,  payable  in  thirteen  months;  and  on  the 
same  day  another  note  payable  in  Cwelve 
months  for  five  thousand  one  hundred  and 
98*]  *sixty-eight  dollars  and  twenty-five 
emts;  also  another  note  on  the  22d  Septem- 
ber, 1837,  for  $953.25,  payable  nine  months 
after  date.  On  all  which  notes  judgments 
were  obtained  in  the  District  Court,  amount- 
ing to  the  sum  of  $14,667.42,  at  November 
Term.  1841.  Executions  having  been  issued 
on  the  judgments,  were  returned  no  prop- 
erty, and  the  defendants  are  alleged  to  be 
insolvent.  And  the  complainants  pray  that 
George  Goffe  may  be  decreed  to  pay  the  amount 
due  them,  and  on  failure  to  do  so,  that  Wil- 
liams may  be  decreed  to  pay  the  same,  and  in 
default  thereof,  that  the  lands  and  real  estate 
or  debts  assigned  to  Mrs.  Goffe  and  her  chil- 
dren, may  be  converted  into  money  by  sale  or 
otherwise  so  as  to  pay  the  sum  due  the  com- 
plainmnte. 

The  defendants  deny  the  allegations  of  the 
billy  and  aver  that  at  the  time  of  the  settlement 
the  Goffes  were  able  to  pay  their  debts;  that 
14  I«.  ed. 


their  assets  exceeded  their  liabilities,  and  that 
the  complainants  have  failed  to  collect  their 
claims  through  their  own  negligence. 

The  statute  of  frauds  of  Alabama  declares 
that  ''every  gift,  grant,  or  conveyance  of  lands, 
etc.,  or  of  goods  or  chattels,  etc..  bv  writinqr  or 
otherwise,  had,  made  or  contrived,  of  malice, 
fraud,  covin,  collusion  or  guile,  to  the  end  or 
purpose  to  delay,  hinder  or  defraud  creditors 
of  their  just  and  lawful  actions,  suits,  debts, 
etc.,  shall  be  from  henceforth  deemed  and  tak- 
en only  as  against,  the  person  or  persons,  his, 
her  or  their  heirs,  etc.,  whose  debts,  suits,  etc., 
by  such  means,  shall  or  might  be,  in  anywise 
disturbed,  hindered,  delayed  or  defrauded,  to 
be  clearly  and  utterly  void,"  etc. 

This  statute  appears  to  have  been  copied 
from  the  English  statute  of  the  13th  Elizabeth, 
and  most  of  the  statutes  of  the  states,  on  the 
same  subject,  embrace  substantially  the  same 
provisions.  The  various  constructions  which 
iiave  been  given  to  the  statutes  of  frauds  by 
the  courts  of  England  and  of  this  country, 
would  seem  to  have  been  influenced,  to  some 
extent,  from  an  attempt  to  give  a  literal  ap- 
plication of  the  words  of  the  statute  instead  of 
its  intent.  No  provision  can  be  drawn  so  as 
to  define  minutely  the  circumstances  under 
which  fraud  may  be  committed.  If  an  indi- 
vidual being  in  debt,  shall  make  a  voluntary 
conveyance  of  his  entire  property,  it  would  be 
a  clear  case  of  fraud;  but  this  rule  would  not 
apply  if  such  a  conveyance  be  made  by  a  per- 
son free  from  all  embarrassments  and  without 
reference  to  future  responsibilities.  But  be- 
tween these  extremes  numberless  cases  arise, 
under  facts  and  circumstances  which  must  be 
minutely  examined,  to  ascertain  their  true 
character.  To  hold  that  a  settlement  of  a 
small  amount,  by  an  individual  in  independent 
circiunstances,  and  which,  if  known  to  the 
public,  would  not  affect  his  credit,  is  fraudu- 
lent, would  be  a  perversion  *of  the  stat-  [*99 
ute.  It  did  not  intend  thus  to  disturb  the  or- 
dinary and  safe  transactions  in  society,  made 
in  good  faith,  and  which,  at  the  time,  sub- 
jected creditors  to  no  hazard.  The  statute  de- 
signed to  prohibit  frauds,  by  protecting  the 
rights  of  creditors.  If  the  facts  and  circum- 
stances show  clearly  a  fraudulent  intent,  the 
conveyance  is  void  against  all  creditors,  past  or 
future.  Where  a  voluntary  conveyance  is 
made  by  an  individual  free  from  debt,  with  a 
purpose  of  committing  a  fraud  on  future  cred- 
itors, it  is  void  under  the  statute.  And  if  a 
settlement  be  made,  without  any  fraudulent 
intent,  yet  if  the  amount  thus  conveyed  im- 
paired the  means  of  the  grantor  so  as  to 
hinder  or  delay  his  creditors,  it  is  as  to  them 
void. 

In  the  case  before  .us,  two  of  the  debts,  ex- 
ceeding ten  thousand  dollars,  were  contracted 
in  February,  1837,  seven  months  before  the 
settlement  deed  was  executed.  The  other 
debt  of  nine  hundred  fifty-three  dollars  and 
twenty-five  cents,  was  contracted  the  22d  of 
September,  ten  days  after  the  settlement.  The 
property  conveyed  amounted  to  sixty-four 
thousand  dollars,  fifty-four  thousand  of  which 
were  covered  by  the  settlement. 

This  conveyance  is  attempted  to  be  sus- 
tained on  the  ground  that  Mrs.  Goffe  relin- 
quished her  dower  to  the  tract  conveyed,  and 
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that  George  Goffe,  including  the  partnership 
concerns,  held  an  aggregate  property,  after 
the  settlement,  amounting  to  the  sum  of  ^ixty- 
five  thousand  dollars;  and  that  the  debts 
against  GofTe  individually  and  also  against  the 
partnership,  did  not  exceed  twenty-five  thou- 
sand dollars.  It  appears  that  in  the  fall  of 
1837,  and  in  the  early  part  of  1838,  a  large 
amount  of  his  paper  being  due,  at  New  York, 
including  the  plaintiffs',  was  not  paid.  Suits 
were  commenced  against  him,  and  early  in 
1839,  his  property,  within  the  reach  of  process, 
was  all  sold.  Goffe,  it  is  proved,  sent  to  Texas 
in  1839,  by  his  brother,  ten  negroes  and  other 

fToperty,  worth  about  ten  thousand  dollars, 
n  1840,  George  Goffe  went  to  Texas,  where 
he  afterwards  died.  Twenty-seven  judgments 
were  rendered  against  him,  four  of  which 
were  on  notes  dated  the  27th  of  February, 
1837,  and  four  on  notes  given  in  September 
and  October  following,  independent  of  the 
plaintiffs'  judgments. 

These  facts  are  incompatible  with  the  as- 
sumption  that  Goffers  assets  were  more  than 
double  his  liabilities.  His  aggregate  of  prop- 
erty must  have  bee^  made  of  exaggerated 
values,  and  too  low  an  estimate  was  made  of 
his  eastern  debts.  After  the  settlement,  and, 
as  it  would  seem,  before  it  was  known  to  his 
eastern  creditors,  his  purchases  of  merchandise 
were  large,  and  his  business  at  home  was 
greatly  extended.  Several  stores  were  estab- 
lished by  him  in  partnership  with  his  brother. 
After  having  abstracted  from  his  means  fifty- 
100*]  four  thousand  dollars,  this  *enlarge- 
ment  of  his  business  shows  a  disposition  to 
carry  on  a  hazardous  enterprise,  at  the  risk  of 
his  creditors..  In  less  than  three  years  after 
the  settlement,  judgments  were  obtained 
against  the  partnership  for  between  twenty- 
five  and  tl  rty  thousand  dollars;  no  incon- 
siderable part  of  which  had  been  contracted 
and  was  due  at  the  time  of  the  settlement. 
These  facts  prove,  that  after  the  voluntary 
conveyance  Goffe  was  unable  to  meet  his  en- 
gagements. Nothing  ean  be  more  deceptive, 
than  to  show  a  state  of  solvency  bv  an  ex- 
hibit on  paper  of  unsalable  property,  when 
the  debts  are  payable  in  cash.  Such  prop- 
erly when  sold  will  not,  generally,  bring  one 
fifth  of  its  estimated  value.  And  such  seems 
to  have  been  the  result  in  the  case  before  us. 

But  to  avoid  the  settlement,  insolvency  need 
not  be  shown  nor  presumed.  It  is  enough  to 
know  that  when  the  settlement  was  made, 
Goffe  was  engaged  in  merchandising  principal- 
ly on  credit;  his  means  consisted  clnefly  of  a 
broken  assortment  of  goods,  debts  due  for 
merchandise  scattered  over  the  country  in 
small  amounts,  wild  lands  of  little  value,  a 
few  negroes,  and  a  very  limited  amount  of  im- 
proved real  estate,  the  value  of  which  was 
greatly  over-estimated.  On  such  a  basis,  no 
prudent  man  with  an  honest  purpose  and  a 
due  regard  to  the  rights  of  his  creditors,  could 
have  made  the  settlement. 

A  conveyance  under  such  circumstances,  we 
think,  woiild  be  void  against  creditors,  at  com- 
mon law ;  and  we  are  not  aware  that  any  sound 
construction  of  the  statute  has  been  given 
which  would  not  avoid  it.  Sexton  v.  Wheaton 
et  ux.  8  Wheat.  229;  Hinders  Lessee  v.  Long- 
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worth,  11  Wheat.  199;  Hutchinson  et  al.  ▼. 
Kelley,  Robinson's  Rep.  123;  Miller  v.  Thomp- 
son, 3  Porter's  Rep.  196. 

The  decree  of  the  District  Court  is  reversed, 
and  the  cause  is  remanded  to  that  court,  with 
instructions  to  enter  a  decree  for  the  com- 
plainants as  prayed  for  in  the  biU. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  District  Court  of 
the  United  States  for  the  Northern  District  of 
Alabama,  and  was  argued  by  counsel;  on  con- 
sideration whereof,  it  is  now  here  ordered, 
adjudged  and  decreed  by  this  court,  that  the 
decree  of  the  said  District  Court  in  this  cause 
be,  and  the  same  is  hereby  reversed,  with 
costs;  and  that  this  cause  be,  and  the  same  is 
hereby  remanded  to  the  said  District  Court, 
with  instructions  to  enter  a  decree  for  the  com- 
plainants, as  prayed  for  in  the  bill. 


♦EUCLID  WILLIAMSON.  Thomas  F.  [•101 
Eckert,  and  John  Williamson,  Plaintiffs  in 
Error, 

V. 

ALEXANDER  B.  BARRETT,  Robert  Clark, 
Nathaniel  D.  Terry,  Henry  Lyne,  James  D. 
Donaldson,  William  Brown,  and  John  B. 
Sprowle. 

Rules  of  navigation  on  the  Ohio— Measure  of 
damages  in  case  of  collision. 

The  usage  upon  the  River  Ohio  is,  that  when  the 
steamboats  are  approaching  each  other  in  oppo- 
site directions,  and  a  collision  Is  apprehended,  the 
descending  boat  must  stop  her  engine,  ring  her  bell, 
and  float ;  leaving  the  option  to  the  ascending  boat 
how  to  pass. 

The  descending  boat  was  not  bound  to  back  her 
engines,  and  it  was  correct  in  the  Circuit  Court  to 
refuse  leaving  to  the  Jury  the  question  whether  or 
not,  in  fact,  such  backing  of  the  engines  would 
have  prevented  the  collision,  where  the  ascending 
boat  was  manifesting  an  intention  to  cross  the 
river. 

The  proper  measure  of  damages  Is  a  sum  sufll- 
cient  to  raise  the  sunken  boat,  repair  her  and  com- 
pensate the  owners  for  the  loss  of  her  use  during 
the  time  when  she  was  being  refltted. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  States 
for  the  District  of  Ohio. 

It  was  an  action  of  trespass  on  the  ease 
brought  by  the  owners  of  the  steamboat  Major 
Bart^ur  (the  defendants  in  error)  against  the 
owners  of  the  Paul  Jones,  another  steamboat, 
for  injuries  resulting  from  a  collision  between 
the  bcNits. 

NoTB. — Rights  of  steam  and  sailing  vessels  with 
reference  to  each  other  and  in  passing  and  meet- 
ing. See  note  to  8t.  John  v.  Paine,  18  L.  ed.  U. 
8.  537. 

Collision,  measure  of  damages  for.  See  note  to 
Smith  V.  Condry,  11  L.  ed.  U.  S.  85.  and  note  to 
The  Amiable  Nancy,  4  L.  ed.  U.  8.  456. 

Allowance  of  damages  in  collision  cases.  The 
rule  was  very  deliberately  settled  in  this  case  and 
will  be  strictly  adhered  to.  The  Hermann,  4 
Blatchf.  441.  .      _ 

Mode  of  ascertaining  the  value  of  a  vessel.    Does 

Howard  IS. 
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On  the  3d  ol  February,  1848,  at  a  place  upon 
the  Ohio  River,  about  one  hundred  miles  below 
Louisville,  the  Major  Barbour  was  descending 
the  river,  and  a  collision  ensued  between  her 
and  the  Paul  Jones,  which  was  asceDdingi  by 
means  of  which  the  Major  Barbour  tncame 
filled   with  water  and  sunk. 

On  the  17th  of  February,  1848,  Barrett  and 
others,  beiDg  citizens  of  Kentucky,  brought  an 
ftction  of  trespass  on  the  ca»e,  against  WilUam- 
aon  and  the  other  owners  of  the  Paul  Jones,  in 
the  Circuit  Court  of  the  United  States  for  the 
District  of  Ohio. 

In  October,  1849,  the  cause  came  on  for  trial 
upon  the  general  issue  plea-  The  jury  found 
a  verdict  for  the  plaintiffs  for  $6,714.20.  The 
following  ia  the  bill  of  exception  taken  upon 
the  triaT: 

"Seventh  Circuit  Court  of  the  United  States, 
Ohio  District,  Alexander  B.  Barrett,  Robert 
Clark,  Nathaniel  D.  Terrj,  Henry  Lyne,  James 
T.  Donaldson,  Witliam  Brown,  John  B.  Sprowte, 
T.  Euclid  Williamson,  Thomas  F.  Eckert,  John 
Williamson.  Be  it  remembered,  that  on  the 
trial  of  this  cause,  evidence  was  given,  show- 
ing that  before  and  at  the  time  of  the  col- 
lision mentioned  in  the  pleadings  in  this  cause, 
the  plaintiffs'  boat,  tbe  Major  Barbour,  was  de- 
scending the  Ohio  River,  and  tbe  defendants' 
boat,  the  Paul  Jones,  was  ascending  tbe  same 
river,  and  heaTilj  loaded,  and  the  Major  Bar- 
bonr  was  tight,  the  Paul  Jones  being  a  much 
larger  boat  than  the  Major  Barbour. 

It  was  claimed  by  tbe  plaintiffs,  and  testi- 
mony offered  by  them,  tending  to  show  that 
lOS*]  their  boat  was  descending  the  middle  *of 
the  river,  and  that  the  collision  took  place  at 
or  about  the  middle  of  tlie  river. 

It  was  claimed  on  the  part  of  the  defendants, 
and  evidence  was  offered   to  show,  that  their 
boat  was  ascending  near  tbe  Indiana  shore,  and 
that  tbe  plaintilTB'  boat  was  also  running  ne 
that  shore,  and  that  the   collision  took   pla 
Dear  that  shore.    The  plamtiffs  also  offered  e' 
denee  tending  to  show  that  tbe  Paul  Jones,  a 
abort  time  before  the  collision,  suadenly  turned 
out  of  the  Indiana  shore,  and  ran  across  the 
river   into   the    plaintiffs'   boat;    and    tbe   de- 
fendants offered  evidence  tending  to  sbow  that 
the  plaintiffs'  boat,  a  short  time  before  the  col- 
lision, suddenly   turned  out  from   the   Indiana 
shore,  and  crossed  the  bow  of  the  Paul  Jones. 

DOI  applj  wbtr*  tbere  Is  no  market  price,  (or  ves- 
sell  of  the  dMcrlpUon.     Tbe  Cajuia,  2  Ben.  125; 
afflrmed,  7  Blatchf.  3S5. 
CollUlOB  1  rules  for  avoldlni;:  steamer  meettDK 


Evidence  was  also  given  tending  to  show 
that  the  engines  of  the  plaintiffs'  boat  were 
stopped,  and  that  the  boat  floated  for  some 
time  previous  to  the  eoltision;  but  it  was  ad- 
mitted that  ahe  did  not  back  her  engines;  and 
it  was  claimed  by  the  plaintiffs  that  she  was 
not  bound  by  the  rules  or  usages  of  navigation 
to  back  ber  engines. 

Evidence  was  also  given  tending  to  show 
that  the  Paul  Jones,  some  time  previous  to  the 
collision,  stopped  her  engines,  and  then  re- 
versed her  engines  to  back  tbe  boat,  and  made 
from  one  to  three  revolutions  back,  and  was 
actually  backing  at  the  time  of  collision. 

And  it  was  claimed  by  the  plaintiffs,  that 
their  boat's  enginea  were  stopped,  and  the 
boat  floating  as  soon  as  danger  of  collision 
was  anticipated;  and  on  tbe  part  of  tlie  de- 
fendants it  was  claimed,  that  tbe  said  Major 
Barbour's  engines  were  not  stopped  sufflcieatly 
early,  and  that  owing  to  that,  and  her  not  at- 
tempting to  back  her  engines,  she  contributed 
to  the  collision. 

The  plaintiffs  and  defendants  also  offered 
evidence  of  pilots  on  the  Ohio  River,  tending 
to  sbow  that  boats  navigating  the  Ohio  River, 
were  bound  to  observe  the  following  rules  in 
passing  each  other:  The  boat  descending,  in 
case  of  apprehended  difHculty  or  collision,  was 
bound  to  stop  her  engines,  and  float  at  a  suit- 
able distance,  so  as  to  stop  her  headway;  and 
the  boat  ascending  should  do  tbe  dodging  or 
maneuvering.  And  some  of  the  pilots  also 
testified,  that  it  was  also  the  duty  of  both 
boats  to  back  their  engines,  io  as  to  keep  tbe 
boats  apart  when  danger  was  apprehended,  and 
to  do  all  they  could  to  prevent  a  collision;  but 
the  greater  part  of  them  said  the  rule  of  the 
river  required  the  descending  boat  to  stop  its 
engines  and  float,  being  at  the  place  of  col- 
lision, near  the  middle  of  the  river.  And  the 
defendants'  counsel  asked  the  court  to  instruct 
tbe  jury  that,  if  by  backing  the  Barbour's 
engine,  in  addition  to  stopping  and  floating,  the 
collision  could  have  been  avoided,  and  the 
plaintiffs  did  not  back  ber  engines,  the  plain- 
tiffs could  not  recover,  and  that  'plain-  [*10S 
tiffs  were  bound  to  make  use  of  all  tbe  means 
she  had  to  prevent  a  collision.  And  thereupon 
the  court  charged  the  jury  as  follows: 

That  if  the  Major  Barbour  was  in  her  prop- 
er track  for  a  descending  boat,  as  proved  by 


have  perceived  tbere  was  no  probable  t 
eoUlsion   by  so  doing.      Wbeeler   "    ""■— 


State.  2  Cart  C.  C.  141. 
Blesmer    held    !n    f      ■" 
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berlain    T.    Ward,    HI   Tlow.    648;    reveralng    Wutd 
V.  Tbe  Oedeasburg,  5  McLean,  622 ;  1  Newb.  639 ; 
Clark  T.  The  Elleo.  82  Uunt's  Mercb.  Mag.  TIU. 
Where  one  ol  two  approaching  Bteamers  observe! 

lies  0 

make    odi 
Btatcbf.  2.-. 

I(  two  sblps  tinder  steam  are  eroBslne  so  ai  to 
Involve  risk  of  coIMiIOD.  the  ship  which  has  tbe 
other  oa  ber  own  starboard  side,  abill  keep  out  ot 

r.      Rules    prescribed   bj    Act 

rt.  14  1  IS  Btat.  at  L.  BS,  60. 
I  ruie  IB  a  aimpie  aod  plain  one,  and  ebould. 

proper  occsslooa.  be  sieadllj  ealorced.     The 

J  prob-    Chesapeake.  S  Blatchf.  411. 

B  lieep-  l[  a  collision  occur  from  such  other  vessel  not 
e  piii'lir  having  kept  oh  her  course,  tbe  obligation  rests  on 
-t  the;  the  latter  to  sbow  sufficient  excuse  In  tbe  partlcu- 
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several  witnesses,  near  the  middle  of  the  river, 
and  the  Paul  Jones  in  ascending  the  river  was 
in  her  proper  track,  near  the  Indiana  shore,  and 
she  turned  out  of  her  proper  course,  across  the 
river,  or  quartering,  in  the  language  of  some  of 
the  witnesses,  so  as  to  threaten  a  collision  with 
the  Major  Barbour;  and  that  as  soon  as  this 
was  discovered  the  Major  Barbour  stopped  her 
engine,  rang  her  bell,  and  floated  down  the 
stream,  as  the  custom  of  the  river  required, 
leaving  the  ascending  boat  the  choice  of  sides, 
and  this  was  the  law  of  the  river,  that  on  the 
near  approach  of  the  Major  she  was  not  re- 
quired to  back  her  engines,  as  that  might  bring 
her  in  contact  with  the  other  boat,  but  might 
presume  that  the  Paul  Jones  did  not  intend  to 
run  into  her,  and  that  for  an  injury  done  to 
the  Major  Barbour  under  such  circumstances, 
by  the  Paul  Jones  running  into  her,  the  plain- 
tiffs are  entitled  to  recover  such  damages  as 
appears  from  the  evidence  was  done  to  the 
Major  Barbour. 

That  if  the  Major  Barbour  turned  out  of  her 
course,  running  near  the  Indiana  shore,  and 
this  turning  out«of  her  course  contributed  to 
the  collision,  the  plaintiffs  could  not  recover. 
That  where  both  boats  were  in  fault,  the  plain- 
tiffs could  not  recover.  That  in  such  case,  the 
fault  of  the  Major  Barbour  must  be  such  as 
led  to  or  contributed  to  the  collision.  That  if 
the  collision  was  the  result  of  an  unavoidable 
accident  the  plaintiffs  could  not  recover. 

That  should  the  jury  find  for  the  plaintiffs, 
they  will  give  damages  which  shall  remunerate 
the  plaintiff  for  the  damages  incurred,  neces- 
sarily, in  raising  the  boat,  and  in  repairing  h^r; 
and  also  for  the  use  of  her  during  the  time 
necessary  to  make  the  repairs  and  fit  her  for 
business.  That  the  jury  were  not  bound  to 
give  interest,  as  claimed  by  the  plaintiffs,  but 
they  would  give  such  sum  in  damages  as  they 
shall  deem  just  and  equitable  under  the  circum- 
stances. 

To  which  charge  of  the  court,  so  far  as  it 
relates  to  charging  that  the  Major  Barbour  was 
not  required  to  back  her  engines,  but  might  pre- 
sume that  the  Paul  Jones  did  not  intend  to  run 
into  her;  and  also  to  so  much  of  the  charge  as 
directs  the  jury  that  they  might  give  dam- 
ages for  the  use  of  the  boat  during  the  time 
necessary  to  make  the  repairs  and  fit  her  for 
business;  and  also  to  the  refusal  of  the  court 


to  charge  or  instruct  the  jury  as  requested,  the 
defendants,  by  their  counsel,  except,  and  pray 
that  this  their  bill  of  exceptions  may  be  signed 
and  sealed,  which  is  done  and  ordered  to  be 
made  a  part  of  the  record. 

John  McLean,    [Seal] 
H.  M.  Leavitt.  [Seal] 

*Upon  this  exception,  the  case  came  [*104 
up  to  this  court  and  was  argued  by  Messrs. 
Chase  and  Lincoln  for  the  plaintiffs  in  error, 
and  by  Mr.  Crittenden  for  the  defendants  in 
error.  A  brief  was  also  filed  by  Mr.  Fox  for 
the  plaintiffs  in  error. 

The  counsel  for  the  plaintiffs  in  error  con- 
tended that  the  action  should  have  been  "tres- 
pass" and  not  ^'trespass  on  the  case,"  because 
the  declaration  charged  the  act  to  have  been 
done  by  the  defendants  below,  they  being  in 
possession  of  the  boat  at  the  time. 

The  counsel  for  the  plaintiffs  in  error  then 
contended,  that  there  were  errors  in  the  in- 
structions of  the  court,  both  as  to  the  col- 
lision and  the  damages. 

1.  As  to  the  collision,  what  was  the  question 
before  the  court  below,  and  upon  which  the 
jury  were  to  decide? 

It  was  this:  Was  the  defendants'  boat  navi- 
gated carelessly  or  unskillful  ly,  and  was  the 
plaintiffs'  boat  from  that  cause  injured?  If 
so,  did  the  plaintiffs  in  any  way  substantially 
contribute  to  such  injury  ?  The  plaintiffs  below 
were  bound,  1st,  to  make  out  fault  in  those 
navigating  the  Paul  Jones,  directly  causing  their 
damage,  and  2d,  a  freedom  of  those  navigating 
the  Major  Barbour  from  any  fault  substantial- 
ly contributing  to  the  same. 

If  the  plaintiffs  below  contributed  in  any 
way  or  to  any  extent,  if  they  were  in  fault,  al- 
though in  a  much  less  degree  than  the  defend- 
ants, and  such  fault  substantially  contributed 
to  the  injury,  they  were  not  entitled  to  a 
verdict. 

The  judgment,  if  rendered,  was  to  be  for  the 
whole  damages,  and  the  jury  had  no  right  to 
distinguish  between  the  degrees  of  fault  of  the 
parties.  Of  this  there  is  no  dispute.  I  rerer 
the  court  to  a  few  of  the  many  authorities 
upon  the  above  position.  Pluckwell  v.  Wilson, 
24  A  C.  L.  Rep.  368;  5  Carr.  &  Payne,  375; 
Luxf ord  ▼.  Large,  24  £.  C.  L.  Rep.  391 ;  5  Carr. 
&  Payne,  421;  Handyside  v.  Wilson,  14  E.  C. 
L.  Rep.  429;   3  Carr.  &  Payne,  527;  Wolf  ▼. 


lar  case  for  a  departure  from  tbe  role.  The  Cor- 
sica, 0  Wall.  630.    The  Chesapeake,  5  Blatchf.  411. 

Two  steamboats  on  Mississippi  River :  held,  both 
in  fault,  for  colllBioo,  arising  from  neglect  to  use 
proper  fog  signals.    The  Milwaukee,  2  Bias.  5U9. 

where  two  vessels  under  steam,  meeting  end  oo, 
neglect  until  it  is  too  late  to  avoid  a  coUisIoD,  to 
comply  with  the  rule  requiring  each  to  port  her 
helm,  it  is  no  defense  for  either  to  prove  ^at  she 
ported  her  helm  before  the  collision  actually  oc- 
curred. The  act  of  compliance  must  be  season- 
able, otherwise  it  is  without  merit.  The  America, 
02  U.  S.  (2  Otto)  432. 

Where,  to  avoid  a  collision  between  two  vessels 
propelled  by  steam,  one  going  with  and  the  other 
against  the  tide,  it  is  conceded  that  one  should 
stop,  it  is  the  duiy  of  the  vessel  proceeding  against 
the  tide  to  do  so,  as  her  movements  can  be  controlled 
with  less  difficulty  than  those  of  the  other  vessel. 
The  Galatea,  92  U.  8.  (2  Otto)  489. 

A  steamer  which  is  l)Ound  to  keep  out  of  the  way 
of  another  approaching  so  as  to  involve  a  risk  of 
collision,  has  no  right  to  attempt  to  pass  to  the 
left,  unless  there  is  an  imperative  necessity  for  it. 
If  her  so  doing  involves  a  change  of  course  or 
speed  by  the  other,  until  she  has  obtained  the  con- 
70 


sent  of  the  other  to  such  movement.  Studwell  v. 
The  B.  H.  Coffin,  8  Reporter,  297. 

When  two  steam  vessels  are  approaching  each 
other  in  a  fog,  the  responsibility  of  keeping  out  of 
each  other's  way  is  tnrown  upon  both,  and  they 
must  slacken  speed,  stop  or  reverse,  as  may  be 
necessary.  The  rule  to  keep  to  the  right  alwavs 
yields  to  a  contrary  agreement  made  between  tbe 
parties :  and  sometimes  safety  requires  that  this 
agreement  shall  be  made  before  dangerous  proxim- 
ity is  reached.    The  D.  8.  Gregory,  8  Reporter,  487. 

Instances  of  collision  between  two  steamers  ex- 
amined ;  and  the  questions  of  negligence  and  lia- 
bility determined,  with  reference  to  the  facts  of 
the  particular  case.  The  Sylph,  4  Blatchf.  24 ;  The 
Hansa,  7  Blatchf.  288;  The  Cayuga,  7  Blatchf. 
385 ;  Hazlett  v.  Conrad,  1  Dill.  79 ;  The  Favorlta,  1 
Ben.  80 ;  The  Blectra,  1  Ben.  282 :  The  D.  8.  Greg- 
ory, 2  Ben.  286;  The  America,  2  Ben.  475;  The 
Warren,  2  Ben.  498;  The  Mary  8andford,  8  Ben. 
100 ;  The  Cambria,  3  Ben.  334  ;  The  America.  8  Ben. 
424  ;  The  Franz  Sigel,  14  Blatchf.  480 ;  The  8hady 

Side,  8  Ben.  424.  ^         .,..,** 

Between  two  steamers,  where  the  pilot  of  one 
did  not  give  proper  signals.    The  Great  Republic, 

23  Wall.  20.  «  ^  .• 

Howard  18. 


1861 


Williamson  et  al.  v.  Babbett  et  al. 


104 


Beard,  34  E.  G.  L.  Rep.  435;  8  Carr.  &  Payne, 
373;  Sills  v.  Brown,  38  E.  C.  L.  Rep.  248;  9 
Carr.  &  Payne,  601;  New  Haven,  etc.  v. 
Vanderbilt,  16  Conn.  Rep.  420. 

There  are  numerous  others  to  the  same  effect. 
There  is  nothing  to  be  found  in  the  books  in 
opposition  to  the  following  statement  of  the 
law,  taken  from  the  case  of  Pluckwell  ▼.  Wil- 
son, a  case  of  collision  between  carriages: 

"It  is  for  the  jury  to  say  whether  the  injury 
to  the  plaintiff's  chaise  was  occasioned  by 
negligence  on  the  part  of  vae  defendant's  serv- 
ants, without  any  negligence  on  the  part  of  the 
plaintiff  himself;  for  if  the  plaintiff's  negli- 
gence were  in  any  way  concerned  in  producing 
the  injury,  he  cannot  recover." 
105*]  •Chancellor  Kent  very  briefly  states 
the  rule  thus:  ''But  according  to  the  Engl  sh 
and  American  rules  in  the  courts  of  common 
law,  if  there  be  fault  or  want  of  care  on  both 
sides,  or  the  loss  happen  without  fault  on 
either  side,  neither  party  can  sue  the  other." 
3  Kent's  Com.  5th  Ed.  231. 

The  question  to  be  tried,  then,  was  one  of 
a^lig^nce  or  want  of  care.     . 

2.  Upon  the  subject  of  damages,  the  counsel 
contended  that  the  court  erred  in  charging  the 
jury  that  the  plaintiffs  below  could  recover  for 
lost  time  or  for  compensation  for  the  use  of  the 
boat  while  undergoing  repairs,  there  being  no 
allegation  of  such  damages. 

There  are  authorities  against  such  damages 
in  cases  where  the  pleadings  are  properly 
framed.  Blanchard  v.  Ely,  21  Wend.  343;  Boyd 
T.  Brown,  17  Pick.  453;  The  Anna  Maria,  2 
Wheat.  327;  The  Amiable  Nancy,  2  Wheat. 
646;  De  Armistad  de  Rue,  5  Wheat.  385;  Smith 
V.  Condry,  1  How.  28;  Conrad  v.  Pacific  Insur- 
ance Company,  6  Pet.  262. 

The  case  of  Blanchard  v.  Ely  is  direct  to  the 
point. 

They  are  considered  too  speculative,  or 
problematical.  The  use  of  the  boat  might  have 
been  of  benefit,  or  might  have  involved  the 
plaintiff  in  trouble;  might  have  sunk  their 
money  by  unprofitable  business,  or  bv  a  colli- 
sion with  some  other  boat,  or  she  might  have 
sunk  by  a  danger  of  the  river.  It  is  not  at  all 
certain  that  she  would  have  been  of  any  value 
Co  them. 

I  admit,  however,  that  there  are  cases  direct- 
ly in  opposition  to  Blanchard  v.  Ely.  But  they 


are  cases  where  there  was  a  special  allegation 
of  such  damages,  and  in  that,  the  case  before 
the  court  is  distinguished  from  them. 

There  was  such  allegation  in  the  case  of  New 
Haven  Steamboat  &  Transp.  Co.  v.  Vanderbilt, 
16  Conn.  420. 

Also  in  the  cases  of  Haldeman  v.  Beckwith, 
which  was  before  this  court  two  years  9igo. 
The  declarations  were  so  similar  to  these  two 
cases,  that  I  had  that  in  the  former  case  print- 
ed for  the  use  of  this  court,  when  the  case  of 
Haldeman  v.  Beckwith  was  before  them.  See 
Appendix,  A.  In  the  report  of  the  case  in  the 
16th  Conn,  it  does  not  appear  that  there  was 
a  special  allegation  of  loss  of  time,  and  that 
the  declaration  gave  the  party  direct  notice  of 
his  claim.    But  there  was  such  allegation. 

Such  damages  could  not  be  recovered  in  this 
case,  unless  it  be  what  the  law  denominates 
general  damages. 

The  object  of  pleading  is  to  give  notice  to 
the  other  party  of  the  claim  set  up,  that  he 
may  come  prepared  to  defend  it;  and  nothing 
can  be  recovered  but  that  which  naturally  and 
necessarily  flows  from  what  is  alleged. 

From  the  declaration  in  this  case,  no  one 
would  suppose  that  'anything  but  a  [*106 
total  loss  of  the  boat  would  be  claimed.  An 
entirely  different  claim  was,  however,  inter- 
posed. 

In  case  of  a  total  loss,  the  value  of  the  boat 
is  the  rule  of  damages.  The  ApoUon,  0 
Wheat.  362. 

Now,  the  expense  of  raising  and  repairing  the 
boat,  with  compensation  for  lost  time,  may 
have  been  much  greater  than  the  whole  value 
of  the  boat. 

If  that  be  the  claim  set  up,  the  party  would 
come  prepared  with  evidence,  as  to  these  points: 
was  it  prudent  to  raise  and  repair  her?  Was 
not  the  partv  too  long  in  doing  it  ?  Did  he  not 
pay  too  much?  And  was  not  the  value  for  use 
of  the  boat,  as  given  i^  evidence  by  him,  great- 
er than  it  really  was? 

These  considerations  show,  I  think,  that  the 
allegation  for  a  total  loss  does  not  necessarily 
or  naturally  include  the  damages  allowed. 

(Upon  both  of  the  above  points,  the  argu- 
ments of  the  counsel  were  very  elaborate.) 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 


Between  two  steamers  in  a  dark  and  foggy  night ; 
where  both  were  held  in  fault  lor  too  great  speed. 
The  Teutooia,  23  Wall.  77. 

Between  two  steamers,  where  both  were  In  fault. 
The  America,  92  U.  S.  (2  Otto),  432. 

Between  two  steamers,  in  the  nlgbt  time,  on  the 
IflasiMlppi,    wbere   one   of   them   disregarded    the 

E collar  rules  of  local  navigation.  Shirley  v.  The 
cbmood,  2  Wood,  58. 

Between  two  steamers  approaching  each  other, 
where  one  was  in  fault  for  not  porting  her  helm 
and  passing  astern.    The  Vancouver,  2  Sawyer,  381. 

Betvveen  two  steamers,  about  day  break,  wbere 
twth  were  in  fault  for  disregarding  signals.  The 
Queens  County,  6  Ben.  146. 

Between  a  steamship  in  tow  unsklllfuily  piloted, 
and  another  steamship.  The  Merrimack,  14  Wall. 
199. 

Between  a  steam  tug  having  a  schooner  lashed 
alongside,  and  a  ferry  boat.  The  Nortbfleld,  4  Ben. 
112. 

Between  one  steam  vessel  having  barge  in  tow, 
and  another  steam  vessel,  at  night.  The  Atlas,  10 
Blatchf.  459;  Keye  v.  The  Ambassador,  1  Bond. 
287. 
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Between  an  ocean  steamer  and  a  ferry  t>oat  in 
the  Bast  River  at  New  York.  The  Favorite,  18 
Wall.  598. 

Between  steamer  and  tug  boat  in  Boston  hart>or. 
The  American  Eagle,  1  Low.  425. 

Between  steam  boat,  and  steam  ferry  boat  cross- 
ing from  New  York  to  Brooklyn.  The  America,  10 
Blatch.  155. 

Between  two  large  steamers  in  Hell  Gate,  at  New 
York.    The  Narragansett.  5  Ben.  255. 

Between  two  steam  vessels  at  night,  on  Missis- 
sippi River.     Thorp  v.  The  Defender,  1  Bond,  397. 

Between  two  steam  vessels  on  the  Ohio  River. 
Rurk  v.  The  Freestone,  2  Bond,  235;  Bayard  v. 
The  Coal  Valley,  3  Pittsb.  (Pa.),  165. 

Between  a  steam  tug  and  a  propeller,  in  Chicago 
River.  The  Allegany,  2  Biss.  29 ;  The  Little  Giant, 
2  Blss.  23. 

Between  a  steam  tug  and  a  ferry  boat.  The  Gen- 
eral  McCandless,  6  Ben.  223. 

Between  a  propeller  and  a  ferry  boat.  The  John 
Taylor,  6  Ben.  227. 

Between  steamer  and  canal  boats  in  tow  of  a 
tug.  The  Pleasant  Valley  and  Samuel  Rotan,  7 
Ben.  72. 
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This  is  a  writ  of  crroi  to  the  Circuit  Court 
of  the  United  States  for  the  District  of  Ohio. 

The  plaintiffs  in  the  court  below,  the  defend- 
ants here,  who  were  the  owners  of  the  steam- 
boat Major  Barbour,  brought  an  action  against 
the  defendants,  the  owners  of  the  steamboat 
Paul  Jones,  to  recover  damages  occasioned  by 
a  ooUbion  upon  the  Ohio  River  on  the  3d  Feb- 
ruary, 1848. 

The  Major  Barbour  was  descending  the  river 
at  the  time,  and  the  Paul  Jones  ascending,  the 
latter  heavily  laden  and  of  much  larger  size 
than  the  former. 

Evidence  was  ^ven  by  the  plaintiffs  tending 
to  show  that  their  boat  was  about  in  the  mid- 
dle of  the  river  at  the  time  the  collision  took 
place;  that  the  defendants'  boat  was  ascending 
the  Indiana  shore,  and  that  a  short  time  before 
the  collision  she  suddenly  changed  her  course 
and  left  the  shore,  running  across  the  river 
into  the  Major  Barbour,  causing  the  damage 
in  question.  While  on  the  part  of  the  defend- 
ants, it  was  claimed,  and  evidence  given  to 
show,  that  the  plaintiffs'  boat  was  descending 
near  the  Indiana  shore,  and  that  the  collision 
occurred  near  that  shore,  and  that  the  plain- 
tiffs' boat  a  short  time  before  it  happened,  sud- 
denly turned  out  from  the  shore  and  ran  across 
the  bow  of  the  Paul  Jones,  causing  the  damage. 

Evidence  was  also  given  tendmg  to  show 
that  the  engine  of  the  plaintiffs'  boat  was 
stopped,  and  the  boat  floated  as  soon  as  the 
danger  was  discovered,  and  for  some  time 
previous  to  the  collision,  but,  it  was  admitted 
she  did  not  back  her  engines,  and  it  was 
claimed  that  she  was  not  lx>und  to  do  so,  ao- 
107*]  cordingto  *the  rules  and  usages  of  the 
navigation.  While,  on  the  part  of  the  defend- 
ants, it  was  claimed,  and  evidence  given  to 
show,  that  the  Paul  Jones,  some  time  before 
the  collision,  stopped  her  engines,  and  reversed 
the  same  to  back  the  boat,  and  had  made  from 
one  to  three  re  volutions,  back  and  was  actual- 
ly backing  at  the  time  of  the  collision;  and 
also  that  the  engines  of  the  plaintiffs'  boat 
were  not  stopped  sufficiently  early,  and  owing 
to  that,  and  not  attempting  to  back  her  en- 
gines, she  contributed  to  the  collision. 

Evidence  was  further  given  tending  to  show 
that  boats  navigatiujp^  the  Ohio  River  were 
bound  to  observe  the  K>l]owing  rules  in  passing 
each  other:  The  boat  descending,  in  case  of 
apprehended  difficulties,  or  collision,  was  bound 
to  stop  her  engines,  and  float,  at  a  suitable  dis- 
tance, so  as  to  stop  her  headway ;  and  the  boat 
ascending,  to  make  the  proper  maneuver  to 
pass  freely. 

When  the  evidence  closed,  the  counsel  for 
the  defendants  requested  the  court  to  instruct 
the  jury,  that  the  plaintiffs  ought  not  to  re- 
cover, if  the  collision  could  have  been  avoided 
by  reversing  the  engines  and  backing  their 
boat,  in  addition  to  stopping  and  floating;  and, 
that  the  master  was  bound  to  use  all  the 
means  in  his  power  to  prevent  a  collision. 

And  thereupon,  the  court  among  other  things 
charged,  that  if  the  Major  Barbour  was  in  her 
proper  track  for  a  descending  boat,  near  the  mid- 
dle of  the  river,  and  the  Paul  Jones  in  ascend- 
ing the  river  was  in  her  proper  track  near  the 
Indiana  shore,  and  the  latter  turned  out  of 
her  proper  course  across  the  river  or  quarter- 
ing, as  stated  by  some  of  the  witnesses,  so  as  to 
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threaten  a  collision;  and  that  as  soon  as  dis« 
covered,  the  Major  Barbour  stopped  her  engine, 
rang  her  bell,  and  floated  down  the  stream,  as 
the  custom  of  the  river  required,  leaving  the 
ascending  boat  the  choice  of  sides  to  pass  her» 
and  this  being  the  law  of  the  river,  she  was 
not,  on  the  near  approach  of  the  boat,  required 
to  back  her  engine,  as  that  might  bring  her  in 
contact  with  the  other  boat.  She  had  a  right 
to  presume  the  Paul  Jones  did  not  intend  to 
nm  directly  into  her.  And  that,  if  any  injury 
was  done  to  the  Major  Barbour,  the  plaintiffs' 
boat,  under  such  circumstances,  by  the  Paul 
Jones  running  into  her,  the  plaintiffs  were  en- 
titled to  recover. 

The  court  further  charged,  that,  if  the  jury 
should  flnd  for  the  plaintiffs,  they  ought  to  give 
such  damages  as  would  remunerate  them  for 
the  loss  necessarily  incurred  in  raising  the 
boat,  and  in  repairing  her;  and  also  for  the  use 
of  her  during  the  time  necessary  to  make  the 
repairs,  and  flt  her  for  business. 

L  As  to  the  flrst  branch  of  the  instruction* 
In  order  properly  to  appreciate  it,  it  is  material 
to  notice  the  relative  position  of  *the  [*108 
two  boats  at  the  time  of  the  collision,  which  is 
assumed  in  the  instruction,  and  in  respect  to 
which  circumstances  it  was  given,  and,  as 
claimed  by  the  plaintiffs,  the  jury  would  be 
warranted  in  flndmg.  For,  the  principle  stated 
was  not  laid  down  as  an  abstract  proposition, 
or  rule  of  navigation,  but  one  applicable  to  the 
state  of  the  case  specially  referred  to  as  sup- 
posed to  have  been  made  out  upon  the  evidence. 

The  case  was  this:  The  plaintiffs'  boat  was 
in  her  proper  track,  descending  the  river  near 
the  middle,  while  the  defendants'  was  ascend- 
ing the  same  in  her  proper  track  near  the  In- 
diana shore.  And  as  the  boats  were  approach- 
ing each  other  in  this  relative  position,  the 
Paul  Jones,  the  defendants'  boat,  changed  her 
course  across  the  river  towards  the  middle  of 
the  same,  somewhat  in  an  oblique  direction 
according  to  some  of  the  witnesses,  and  there- 
by endangering  a  collision.  That  as  soon  as 
this   was   discovered  the   Major  Barbour,  the 

Elaintiffs'  boat,  stopped  her  engine,  rang  her 
ell  and  floated,  as  the  custom  of  the  navi- 
gation required,  leaving  to  the  other  boat  the 
option  to  pass  either  her  bow,  or  stem. 

It  was  upon  this  state  of  facts,  the  court 
instructed  the  jury  that  the  plaintiffs'  boat  was 
not  bound  to  make  the  additional  maneuver 
of  backing  her  engines,  as  that  might,  under 
the  circumstances,  nave  brought  about  the  col- 
lision she  was  endeavoring  to  avoid;  and  that 
for  the  injury  done  by  the  Paul  Jones  running 
into  her,  the  plaintiffs'  were  entitled  to  recover. 

The  counsel  for  the  defendants  had  request- 
ed the  court  to  instruct  the  jury,  that  if  the 
plaintiffs'  boat  by  backing  her  engines  in  ad- 
dition to  stopping,  and  floating,  could  have 
avoided  the  collision,  she  was  bound  to  do  so, 
and  the  defendants  were  not  liable,  as  the 
master  was  responsible  for  the  use  of  all  the 
means  in  his  power  to  prevent  it.  And  the 
error,  supposed  to  have  been  committed,  con- 
sists in  the  refusal  to  give  this  instruction, 
under  the  peculiar  circumstances  of  the  case, 
and  in  giving  that  which  we  have  stated. 

It  is  not  to  be  denied,  that  the  Major  Bar- 
bour, according  to  the  position  of  the  boats  as 
assumed  in  the  instruction,  had  observed  strict- 
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ly  the  cTistom,  and  usages  of  the  river.  But 
it  is  claimed,  that  a  state  of  facts  had  occurred 
from  the  position  of  the  Paul  Jones,  whether 
by  the  fault  of  those  in  command  or  not,  that 
niade  it  the  duty  of  the  master  of  the  plain- 
tiffs' boat  not  sternly  to  have  adhered  to  this 
usage,  but,  to  have  made  the  movement  in- 
sisted upon,  if  by  so  doing  the  accident  could 
have  been  avoided.  This  position  is  founded 
upon  an  exception  to  the  general  law  of  the 
navigation  as  modified  by  the  circumstances  of 
the  particular  case,  by  which  the  master  of  the 
Tessel  not  in  fault  is  boimd  to  make  every  fair 
100*]  and  reasonable  effort,  *in  the  emer- 
gency, within  his  power,  from  due  exercise  of 
skill  and  good  seamanship,  to  avoid,  if  possible, 
the  impending  calamity.  Upon  the  water  as 
upon  the  land,  the  law  recognizes  no  inflexible 
rule,  the  neglect  of  which,  by  one  party,  will 
dispense  with  the  exercise  of  ordinary  care  and 
caution  in  the  other.  A  man  is  not  at  liberty 
to  cast  himself  upon  an  obstruction  which  has 
been  made  by  the  fault  of  another,  and  avail 
himself  of  it,  if  he  does  not  use  common  and 
ordinary  caution  to  avoid  it.  One  person  being 
in  fault  will  not  dispense  with  another's  using 
ordinary  care  for  himself. 

And  undoubtedly,  if  a  state  of  facts  had  been 
shown  in  this  case,  arising  out  of  the  circum- 
stances attending  the  sudden  change  of  the 
course  of  the  Paul  Jones,  from  yrhich  an  infer- 
ence might  fairly  have  been  drawn,  that  it  was 
the  duty  of  the  master  of  the  Major  Barbour 
not  only  to  have  stopped  her  engines,  but  to 
have  reversed  them,  and  backed  his  boat,  in 
order  to  avoid  the  danger,  and,  that  by  so  doing 
it  might  have  been  avoided,  the  point  should 
have  been  put  to  the  jury,  with  the  instruc- 
tion, if  they  so  found,  the  plaintiffs  could  not 
recover.  Before,  however,  any  such  instruction 
could  be  properly  claimed,  the  defendants  must 
have  made  out  a  state  of  the  case  to  which  it 
was  applicable,  and  from  which  the  omission  to 
make  the  movement  laid  a  foundation  for  the 
inference  of  fault  on  the  part  of  the  Major 
Barbour. 

The  fact  that  it  would  have  prevented  the 
catastrophe  is  not  enough;  circumstances  must 
be  shown  that  would  make  it  the  duty  of  the 
master  to  give  the  order. 

There  is  no  rule  of  law  or  of  the  river  that 
imposes  upon  him,  in  such  an  emergency,  the 
obligation,  to  give  a  particular  direction  to  his 
vessel,  simply  because  it  might  avoid  the  dan- 

Sr.  The  question  in  all  such  cases  is,  whether, 
the  exercise  of  due  care  and  caution  in  the 
management  of  her  at  the  time  in  any  given 
case,  such  a  direction  should  have  been  given. 
If  it  should,  then  he  is  chargeable  with  the 
consequences  of  the  neglect. 

Applying  these  principles  to  the  state  of 
facts  in  respect  to  which  the  instruction  in 
question  was  given,  we  think  it  will  be  found 
tnat  no  error  was  committed. 

The  defendants'  boat  had  suddenly  turned 
out  of  the  accustomed  track,  which  was  along 
the  Indiana  shore,  apparently  for  the  purpose, 
if  she  had  any  in  view,  of  crossing  to  the 
other  side;  and,  as  soon  as  this  change  was  dis- 
covered, the  engines  of  the  descending  boat 
were  stopped,  allowing  her  to  float  according 
to  the  usage  in  such  cases,  for  the  purpose  of 
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enabling  the  other  to  pass  across  her  bow  or 
stem,  as  she  might  elect. 

Now,  re  could  not  be  known,  at  least  there  is 
nothing  in  the  *case  to  show  that  it  [*110 
was  known  to  the  master  of  the  descending 
boat,  which  of  the  two  courses  open  to  her  the 
other  intended  to  adopt.  If  she  determined  to 
pass  his  bow,  undoubtedly,  reversing  the  en- 
gines and  backing  his  boat  would  have  been  a 
very  proper  maneuver;  but  if  she  determined 
to  cross  his  stem,  the  movement  would  have 
been  improper,  and  might  have  been  disastrous. 
Either  a  forward  or  backward  movement  under 
the  circumstances  would  have  embarrassed  the 
operations  of  the  other  boat,  as  the  master  had 
a  right  to  assume  the  one  descending  would  ad- 
here to  the  usage  of  the  river,  and  leave  him 
free  to  make  choice  of  his  course  in  passing 
upon  that  assumption. 

Under  these  circumstances,  we  think  it  clear 
it  would  have  been  erroneous  to  instruct  the 
jury,  that  the  master  of  the  Major  Barbour 
was  bound  not  only  to  stop  her  engines,  but  to 
back  her,  if,  by  so  doing,  the  danger  could  have 
been  avoided.  For  before  the  neglect  to  make 
that  movement  could  be  charged  as  a  fault,  it 
should  have  appeared  that  the  master  knew  the 
colliding  boat  intended  to  pass  her  bow.  In 
the  absence  of  such  knowledge,  her  proper  po- 
sition was  that  which  the  usage  of  the  river 
prescribed,  namely:  to  stop  her  engines  and 
float,  leaving  the  other  the  choice  to  pass  across 
either  her  bow  or  stem.  Tnis  was  his  plain 
duty,  not  only  from  the  law  of  the  river,  but 
due,  under  the  circumstances,  to  the  other 
boat,  as  affording  her  the  most  favorable  op- 
portunity to  extricate  herself  from  the  danger 
in  which  she  had  become  involved  by  her  own 
fault  in  carelessly  leaving  her  proper  track. 

II.  As  to  the  question  of  damages. 

The  jury  were  instructed,  if  they  found  for 
the  plaintiffs,  to  give  damages  that  would  re- 
munerate them  for  the  loss  necessarily  incurred 
in  raising  the  boat,  and  repairing  her;  and  also, 
for  the  use  of  the  boat  during  the  time  neces- 
sary to  make  the  repairs,  and  fit  her  for  busi- 
ness. 

By  the  use  of  the  boat,  we  understand  what 
she  would  produce  to  the  plaintiffs  by  the 
hiring  or  chartering  of  her  to  nm  upon  the 
river,  in  the  business  in  which  she  had  been 
usually  engaged. 

The  general  rule  in  regulating  damages  in 
cases  of  collision  is  to  allow  the  injured  party 
an  indemnity  to  the  extent  of  the  loss  sus- 
tained. This  general  rule  is  obvious  enough; 
but  there  is  a  good  deal  of  difficulty  in  stat- 
ing the  grounds  upon  which  to  arrive,  in  all 
cases,  at  the  proper  measure  of  that  indemnity. 

The  expenses  of  raising  the  boat,  and  of  re- 
pairs may,  of  course,  be  readily  ascertained, 
and  in  respect  to  the  repairs,  no  deduction  is 
to  be  made,  as  in  insurance  cases,  for  the  new 
materials  in  place  of  the  old.  The  difficulty 
lies  in  estimating  the  damage  sustained  by  the 
loss  of  the  service  of  the  vessel  while  she  is 
Undergoing  the  repairs. 

*That  an  allowance  short  of  some  [*111 
compensation  for  this  loss  would  fail  to  be 
an  indemnity  for  the  injury,  is  apparent. 

This  question  was  directly  before  the  Court 
of  Admiralty  in  England,  in  the  case  of  The 
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Gazelle,  decided  by  Dr.  Lushington,  in  1844.  2 
W.  Robinson,  279.  That  was  a  case  of  col- 
lision, and  in  deciding  it,  the  court  observed, 
'*that  the  party  who  had  suffered  the  injury  is 
clearly  entitled  to  an  adequate  compensation 
for  any  loss  he  may  sustain  for  the  detention 
of  the  vessel  during  the  period  which  is  neces- 
sary for  the  completion  of  the  repairs,  and  fur- 
nlslnnff  the  new  articles." 

In  fixing  the  amount  of  the  damages  to  be 
paid  for  the  detention,  the  court  allowed  the 
gross  freight,  deducting  so  much  as  would,  in 
ordinary  cases,  be  disbursed  on  account  of  the 
ship's  expenses  in  earning  it. 

A  case  is  referred  to,  decided  in  the  common 
law  courts,  in  which  the  gross  freight  was  al- 
lowed without  any  deduction  for  expenses, 
which  was  disapproved  as  inequitable  and  ex- 
ceeding an  adequate  compensation,  and  the 
qualification  we  have  stated  laid  down. 

This  rule  may  afford  a  very  fair  indemnity 
in  cases  where  the  repairs  are  completed  with- 
in the  period  usually  occupied  in  the  voyage  in 
which  the  freight  is  to  be  earned.  But,  if  a 
longer  period  is  required,  it  obviously  falls 
short  of  an  adequate  allowance.  Neither  will 
it  apply  where  the  vessel  is  not  engaged  in 
•earning  freight  at  the  time.  The  principle, 
however,  governing  the  court  in  adopting  the 
freight  which  the  vessel  was  in  the  act  of  earn- 
ing, as  a  just  measure  of  compensation  in  the 
<»ise,  is  one  of  general  application.  It  looks  to 
the  capacity  of  the  vessel  to  earn  freight,  for 
the  benefit  of  the  owner,  and  consequent  loss 
sustained  while  deprived  of  her  service.  In 
other  words,  to  the  amount  she  would  earn 
him  on  hire. 

It  is  true,  in  that  case,  the  ship  was  engaged 
in  earning  freight  at  the  time  of  the  collision; 
and  the  loss,  therefore,  more  fixed  and  certain 
than  in  the  case  where  she  is  not  at  the  time 
under  a  charter-party,  and  where  her  earnings 
must  in  some  measure  depend  upon  the  con- 
tingency of  obtaining  for  her  employment.  If, 
however,  we  look  to  the  demand  in  the  market 
for  vessels  of  the  description  that  has  been  dis- 
abled, and  to  the  price  there,  which  the  owner 
•could  obtain  or  might  have  obtained  for  her 
hire  as  the  measure  of  compensation,  all  this 
uncertainty  disappears.  If  there  is  no  demand 
for  the  employment,  and  of  course,  no  hire  to 
be  obtained,  no  compensation  for  the  detention 
during  the  repairs  will  be  allowed,  as  no  loss 
would  be  sustained. 

But,  if  it  can  be  shown  that  the  vessel  might 
have  been  chartered  during  the  period  of  the 
repairs,  it  is  impossible  to  deny  that  the  owner 
has  not  lost,  in  consequence  of  the  damage,  the 
amount  which  she  nught  have  thus  earned. 
112*]  *The  market  price,  therefore,  of  the 
hire  of  the  vessel  applied  as  a  test  of  the 
value  of  the  service  will  be,  if  not  as  certain 
a.s  in  the  case  where  she  is  under  a  charter- 
party,  at  least,  so  certain  that,  for  all  practical 
purposes  in  the  administration  of  justice,  no 
substantial  distinction  can  be  made.  It  can  be 
ascertained  as  readily  and  with  as  much  pre- 
^cision  as  the  price  of  any  given  commodity  in 
the  market;  and  affords  as  clear  a  rule  for  esti- 
mating the  damage  sustained  on  account  of  the 
loss  of  her  service,  as  exists  in  the  case  of  dam- 
-age  to  any  other  description  of  personal  proper- 
ty, of  which  the  party  has  been  deprived. 
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In  the  case  of  The  Gazelle,  for  aught  that 
appears,  the  allowance  of  the  freight  afforded  a 
full  indemnity  for  the  detention  of  the  vessel 
while  undergoing  the  repairs.  This  would  be 
so,  as  already  stated,  if  they  were  made  with- 
in the  period  she  would  have  been  engaged  in 
earning  it.  If  it  were  otherwise,  it  is  certain 
that  the  indenmity  allowed  fell  short  of  the 
rule  laid  down  under  which  it  was  made;  which 
was,  that  the  party  was  entitled  to  an  adequate 
compensation  for  any  loss  he  might  sustain  for 
the  detention  of  the  vessel  during  the  period 
which  was  necessary  for  the  completion  of  the 
repairs  and  furnishing  the  new  articles. 

The  allowance  of  the  freight  she  was  earning 
at  the  time  was  but  a  mode  of  arriving  at  the 
loss  in  the  particular  case  under  the  general 
rule  thus  broadly  stated;  and  afforded,  doubt- 
less, full  indemnity. 

We  are  of  opinion,  therefore,  that  the  rule 
of  damages  laid  down  by  the  court  below  was 
the  correct  one,  and  is  properly  applicable  in 
all  similar  cases.  There  was  no  question  made 
in  respect  to  the  freight  of  the  vessel,  and  hence 
the  general  principle  stated  was  applicable,  ir- 
respective 01  this  element,  as  influencing  the 
result. 

There  were  some  other  questions  raised  in 
the  case,  of  a  technical  character,  and  urged  on 
the  argument.  But  we  deem  it  sufiicient  to 
say,  that  they  are  so  obviously  untenable,  that 
it  is  not  important  to  notice  them  specially. 

We  are  of  opinion,  therefore,  the  judgment 
of  the  court  below  was  right  and  should  be  af  • 
firmed. 

Mr.  Justice  Catron  dissented,  with  whom  Mr. 
Chief  Justice  Taney  and  Mr.  Justice  Daniel 
concurred. 

Mr.  Justice  Catron: 

This  action  is  one  of  owners  against  owners, 
of  respective  steamboatiT.  It  is  an  action  on 
the  case,  in  which  no  vindictive  damages  can 
be  inflicted  on  the  defendants,  as  they  com- 
mitted no  actual  trespass;  and  therefore,  in  as- 
sessing damages  against  them,  moderation 
must  be  observed. 

*In  the  next  place,  the  collision  oc-  [*11S 
curred  on  the  Omo  River,  and  the  rules  of  law 
applicable  to  the  controversy  must  accommo- 
date themselves  to  that  navigation. 

The  injured  boat  ,was  sunk  and  the  plaintiffs 
declared  for  a  total  loss;  but  it  came  out  in 
evidence  that  she  was  raised  and  l*epaired,  and 
again  commenced  nmning  the  river.  On  this 
state  of  facts  the  jur^  was  charged:  1st.  That 
damages  should  be  given  for  raising  the  boat: 
2d.  For  repairing  her:  and  3d.  Also  damages 
in  addition,  ''for  her  use,  during  the  time  neces- 
sary to  make  the  repairs  and  fit  her  for  busi- 
ness.' 
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The  expression  "for  her  use,"  must  mean 
either  the  clear  profits  of  her  probable  earnings; 
or,  how  much  she  could  have  been  hired  for  to 
others  during  the  time  of  her  detention.  Both 
propositions  come  to  the  same  result,  to  wit: 
how  much  clear  gains  the  owners  of  the  Major 
Barbour  could  have  probably  made  by  their 
boat,  had  she  not  been  injured,  during  the 
time  she  was  detained  in  consequence  of  being 
injured.  This  probable  gain,  the  jury  was  in- 
structed to  estimate  as  a  positive  loss,  and  to 
charge  the  defendants  with  it. 
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The  suit  is  merely  for  loss  of  the  hoat,  and 
has  no  reference  to  the  cargo.  It  does  not  ap- 
pear that  she  had  either  cargo  or  passengers; 
nor  does  the  evidence  show  in  what  trade  she 
was  engaged. 

In  cases  of  marine  torts,  no  damages  can  he 
allowed  for  loss  of  a  market;  nor  for  the  proh- 
able  profits  of  a  voyage,  the  rule  being  too  un- 
certain in  its  nature  to  entitle  it  to  judicial 
sanction.  Such  has  been  the  settled  doctrine 
of  this  court  for  more  than  thirty  years. 

In  the  case  of  The  Amiable  Nancy,  3  Wheat. 
560,  when  discussing  the  propriety  of  allowing 
for  probable  loss  of  profits  on  a  voyage  thai^ 
was  broken  up  by  illegal  conduct  of  the  re- 
spondents' agents,  this  court  declared  the  gen- 
eral and  settled  rule  to  be,  that  the  value  of  the 
property  lost,  at  the  time  of  the  loss;  and  in 
case  of  injury,  the  diminution  in  value,  by 
reason  of  the  injury,  with  interest  on  such 
valuation,  afforded  the  true  measure  of  assess- 
ing damages.  "This  rule,"  says  the  court, 
^may  not  secure  a  complete  indemnity  for  all 
possible  injuries;  but  it  has  certainty  and 
general  applicability  to  recommend  it,  and  in 
almost  all  cases,  will  give  a  fair  and  just 
recompense.*'  And  in  the  suit  of  Smith  v. 
Condry,  1  How.  35,  it  is  declared,  that  in  cases 
of  collision  ''the  actual  damage  sustained  by 
the  party,  at  the  time  and  place  of  the  injury, 
is  the  measure  of  damages."  In  that  case  there 
was  detention  as  well  as  here,  but  it  never  oc- 
curred to  anyone  that  loss  of  time  could  be 
added  as  an  item  of  damages.  In  other  words, 
114*]  that  damages  might  arise  after  *the 
injury  and  be  consequent  to  it;  and  which 
might  double  the  amount  actually  allowed. 

The  decision  found  in  3  Wheat,  was  made 
in  1818,  and  I  had  supposed  for  many  years 
past,  the  rule  was  established,  that  consequen- 
tial damages  for  loss  of  time,  and  which  dam- 
ages might  continue  to  accrue  for  months 
after  the  injury  was  infiicted,  could  not  be  re- 
covered; and  that  there  was  no  distinction  in 
principle,  between  the  loss  of  the  voyage,  and 
torn  of  time,  consequent  on  the  injury. 

The  profits  claimed  and  allowed  by  the  Cir- 
cuit Court,  depended  on  remote,  uncertain,  and 
complicated  contingencies,  to  a  greater  extent 
than  was  the  case  in  any  one  instance,  in 
causes  coming  before  this  court  where  a  claim 
to  damages  was  rejected  for  uncertslnty. 

Here,  full  damages  are  allowed  for  raising 
the  boat,  and  for  her  repairs.  To  these  allow- 
ances no  objection  is  nuuie;  it  only  extends  to 
the  additional  item  for  loss  of  time.  That  the 
investigation  of  this  additional  charge  will 
greatly  increase  the  stringency,  tediousness, 
and  charges  of  litigation,  in  collision  cases,  is 
manifest;  nor  should  this  consideration  be 
overlooked.  The  expense  and  harassment  of 
these  trials  have  been  great  when  the  old  rule 
was  applied;  and  the  contest,  if  the  rule  is  ex- 
unded,  must  generally  double  the  expense  and 
vexation  of  a  full  and  fair  trial.  Nor  will  it 
be  possible,  as  it  seems  to  me,  for  a  jury,  or 
for  a  court  (where  the  proceeding  is  by  libel) 
to  settle  contingent  profits,  on  grounds  more 
certain  than  probable  conjecture.  The  suppo- 
sition that  the  amount  of  damages  can  be 
easily  fixed,  by  proof  of  what  the  injured  boat 
'^tiM  hsve  bw»n  hired  for  on  a  charter-party 
•during  her  detention,  will  turn  out  to  be  a 
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barren  theory,  as  no  general  practice  of 
chartering  steamboats  is  known  on  the  western 
rivers,  nor  can  it  ever  exist;  the  nature  of  the 
vessels,  and  the  contingencies  of  navigation 
being  opposed  to  it.  In  most  cases,  the  proof 
will  be,  that  the  boat  could  not  have  found 
anyone  to  hire  her;  and  then  the  contending 
parties  will  be  thrown  on  the  contingency, 
whether  she  could  have  earned  something  or 
nothing;  little  or  much,  in  the  hands  of  her 
owner,  durine  the  time  she  was  necessarily  de- 
tained; and  this  will  involve  another  element  of 
contention  of  great  magnitude,  to  wit:  whether 
she  was  repaired  in  reasonable  time.  Foras- 
much as  no  necessity  will  be  imposed  on  the 
owner  to  bestow  the  repairs,  as  is  now  the  case, 
he  will  rarely,  if  ever,  do  so;  and  having  the 
colliding  boat  and  her  owners  in  his  power, 
gross  oppression  will  generally  follow,  in  apply- 
ing this  new  and  severe  measure  of  damages  to 
western  river  navigation. 

In  a  majority  of  cases  of  collision  on  the 
western  waters,  partial  *injury,  repair-  ['lis 
ing,  and  detention  of  the  injured  boat  occur. 
Contests  before  the  courts  have  been  numerous 
where  the  precise  question  of  compensation 
here  claimed  was  involved,  and  yet  in  an  ex- 
perience of  twenty-five  years,  I  have  never 
known  it  raised  until  now.  The  bar,  the  bench, 
and  those  engaged  in  navigation,  have  acqui- 
esced in  the  rule,  that  full  damages  for  the  in- 
jury at  the  time  and  place  when  it  occurred, 
with  legal  interest  on  the  amount,  was  the 
proper  measure;  nor  do  I  think  it  should  be 
disturbed;  and  that  therefore  the  judgment  of 
the  Circuit  Court  should  be  reversed,  because 
the  jury  were  improperly  instructed  in  this 
particular. 

OBOEB. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Ohio,  and 
was  argued  by  counsel;  on  consideration  where- 
of, it  is  now  here  ordered  and  adjudged  by  this 
court,  that  the  judgment  of  said  Circuit  Court 
in  this  cause  be,  and  the  same  is  hereby  af- 
firmed, with  costs  and  damages  at  the  rate  of 
six  per  centum  per  annum. 

Aff'g  4  McLean,  589. 


DAVID  D.  MITCHELL,  Plamtiff  in  Error, 

T. 

MANUEL  X.  HARMONY. 

When  seizure  of  property  of  citizen  who  is 
trading  in  enemy's  country  is  justifiable — 
orders  of  superior  officer  will  not  iustify  un- 
lawful seizure — ^U.  S.  courts  have  jurisdiction 
between  proper  parties,  of  trespass  com- 
mitted in  foreign  country — damages  on  writ 
of  error. 

In  some  of  the  States  It  is  the  practice  for  the 
court  to  express  Its  opinion  upon  facts,  in  a  charge 
to  the  jury.  In  these  States,  it  is  not  improper  for 
the  Circuit  Court  of  the  United  States  to  follow 
the  same  practice. 

During  the  war  between  the  United  States  and 
Mexico,  where  a  trader  went  into  the  adjoining 
Mexican  provinces  which  were  in  possession  of  the 
military  authorities  of  the  United  States,  for  the 
purpose  of  carrying  on  a  trade  with  the  Inhabitants 
which  was  sanctioned  by  the  executive  branch  of 
I  the  government,  and  also  by  the  commanding  mili- 
tary officer,  it  was  Improper  for  an  officer  of  the 
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United  States  to  seize  the  property  open  the  ground 
of  trading  with  the  enemy. 

Priyate  property  may  be  taken  bj  a  military 
commander  to  prevent  it  from  falling  into  the 
hands  of  the  enemy,  or  for  the  purpose  of  convert- 
ing it  to  the  use  of  the  public;  nut  the  danger 
must  be  immediate  and  impending,  or  the  necessity 
urgent  for  the  public  service,  such  as  will  not  admit 
of  delay,  and  where  the  action  of  the  civil  authority 
would  be  too  late  in  providing  the  means  which  the 
occasion  calls  for. 

The  facts  as  they  appeared  to  the  officer  must 
furnish  the  rule  for  the  application  of  these  prin> 

But  the  officer  cannot  take  possession  of  private 
property  for  the  purpose  of  Insuring  the  success 
of  n  distant  expedition  upon  which  be  is  about 

to  march.  ^  ^  ^^  m  j» 

Whether  or  not  the  owner  of  the  goods  resumed 
the  possession  of  them  at  any  time  after  their 
seizure,  was  a  fact  for  the  Jury.  In  this  case, 
they  found  that  he  did  not  resume  the  possession 
and  in  this  they  were  sustained  by  legal  evidence. 
The  officer  who  made  the  seizure  cannot  Justify 
his  trespass  by  showing  the  orders  of  his  superior 
officer.  An  order  to  commit  a  trespass  can  aliord 
no  Justification  to  the  person  by  whom  it  was 
execu  ted 

The  trespass  was  committed  out  of  the  limits  of 
the  United  States.  But  an  action  for  It  may  be 
maintained  In  the  Circuit  Court  for  any  district  In 
which  the  defendant  may  be  found  upon  process 
against  him.  where  the  citizenship  of  the  respective 
parties  gives  jurisdiction  to  a  court  of  the  United 

llOM*  •Under  the  18th  rule  of  this  court  the 
mode  of  calculating  interest,  when  a  Judgment 
of  the  Circuit  Court  is  affirmed,  is  to  compute  it  at 
the  rate  of  six  per  cent,  per  annum,  from  the  day 
when  judgment  was  signed  in  the^ Circuit  Court 
until  paid  (See  report  of  the  clerk  and  order  of 
court  at  the  end  of  this  case.) 

I^HIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  States 
for  the  Southern  District  of  New  York. 

Mitchell  was  an  officer  of  the  army,  and  was 
sued  in  an  action  of  tresnass  by  Harmony  for 
seizing  his  property  in  the  Mexican  State  of 
Chihuahua, 

By  an  Act  passed  on  the  3d  March,  1845  (5 
Stat,  at  Large,  750),  Congress  allowed  a  draw- 
back on  foreign  merchandise  exported  in  the 
original  packages  to  Chihuahua  and  Santa  F6| 
in  Mexico.  Harmony  was  a  trader  engaged  in 
this  business,  and  on  the  27th  of  May,  1846, 
had  transported  to  Independence  in  Missouri,  a 
large  amount  of  goods  imported  under  this  law, 
and  in  conformity  with  the  regulations  of  the 
Treasury  Department.  On  .  the  27th  of  May 
he  left  Independence  with  several  other  traders, 
before  the  passage  of  the  Act  of  Congress  of 
13th  May,  recognizing  the  existence  of  war 
with  Mexico,  was  known  there. 

The  whole  history  of  Colonel  Doniphan's  ex- 
pedition was  given  in  the  record,  being  col- 
lected from  official  documents  and  the  deposi- 
tions of  persons  who  were  present.  A  brief 
narrative  is  given  in  the  opinion  of  the  court 
of  all  the  facts  which  bore  upon  the  present 
case. 

The  declaration  was  in  the  usual  form  and 
contained  three  counts,  all  of  them  charging 
the  same  trespass,  namely:  that  the  defendant, 
on  the  10th  of  February,  1847,  at  Chihuahua, 
in  the  Republic  of  Mexico,  seized,  took,  drove 
and  carried  away,  and  converted  to  his  own 
use,  the  horses,  mules,  wagons,  goods,  chattels 
and  merchandise,  etc.,  of  the  plaintiff,  and 
compelled  the  workmen  and  servants  of  the 
plaintiff  having  charge,  to  abandon  his  service 
and  devote  themselves  to  the  defendant's 
service.  The  property  so  alleged  to  have  been 
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taken  is  averred  to  be  of  the  value  of  $90,000, 
and  the  damages  $100,000. 

Besides  the  general  plea  of  not  guilty  to  th» 
whole  action,  the  defendant,  Mitchell,  pleaded 
several  special  pleas. 

1st.  That  war  existed  at  the  time  between 
the  United  States  and  Mexico;  that  he  was  a^ 
lieutenant -colonel,  etc.,  forming  a  part  of  the 
military  force  of  the  United  States,  employed 
in  that  war,  and  under  the  command  of  Colonel 
A.  W.  Doniphan;  and  he  justifies  the  taking,, 
etc.,  under  and  in  virtue  of  the  order,  to  that 
effect,  of  his  superior  and  commanding  officer. 
Colonel  Doniphan;  that  the  order  was  a  lawful 
one,  which  he  was  bound  to  obey,  and  that  he> 
was  not  otherwise  instrumental  in  the  alleged 
trespass. 

*2d.  Alleging  the  same  preliminary  [*117 
matter,  avers  that  the  plaintiff,  Harmony,  wa» 
a  citizen  of  the  United  States,  and  with  a  full 
knowledge  of  the  war,  had  gone  with  his  wag- 
ons, merchandise,  etc.,  into  Mexico,  with  de- 
sign to  trade  with  the  people  of  Mexico,  and 
to  afford  aid  to  the  same  in  said  war;  that  said 
Doniphan,  as  he  had  a  riffht  to  do,  commanded 
the  defendant  to  seize,  take,  etc.,  the  said  wag- 
ons, etc,  and  that  he  did,  in  obedience  to  said 
order,  take,  etc,  doing  nothing  more  than  wa» 
necessarv  to  the  execution  of  that  order. 

3d.  With  the  same  preliminary  matter  as  in 
the  second  plea,  justifies  the  takuig  by  his  own 
(Colonel  Mitchell's)  authority  as  an  officer. 

The  three  special  pleas  above  stated  are  to 
the  first  count  of  the  declaration. 

To  the  second  count  the  defendant  pleaded  of 
like  effect  with  the  above;  and  three  like  plea» 
were  pleaded  to  the  third  count. 

To  the  three  first  and  three  last  pleas,  that 
is,  the  pleas  to  the  first  and  third  counts,  issues 
were  joined  to  the  country. 

To  the  special  pleas  to  the  second  count,  the> 
plaintiff  replied  as  follows,  to  wit:  to  the  first, 
that  the  said  Doniphan  did  not  command  the 
said  horses,  wagons,  etc.,  to  be  stopped,  taken, 
etc.;  nor  were  the  same  taken  in  contemplation 
of  any  proceeding  in  due  course  of  law  for  any 
alleged  forfeiture  thereof,  but  to  apply  the 
same  to  the  use  of  the  United  States  without 
compensation  to  the  plaintiff,  of  which  the  de- 
fendant had  notice. 

To  the  second,  that  the  plaintiff  did  not 
carry  his  goods,  etc.,  out  of  the  United  States, 
for  any  purpose  of  trading  with  the  enemy,  or 
elsewhere  than  in  places  subdued  by  the  arm* 
of  the  United  States,  and  by  license  and  per- 
mission; and  that  said  Doniphan  did  not  com- 
mand the  defendant  to  take  the  same  for  or 
on  account  of  any  supposed  unlawful  design  of 
the  plaintiff  to  trade  with  the  enemy,  etc.,  but 
to  apply  the  same  to  the  use  of  the  United 
States,  without  compensation  to  the  plaintiff. 

To  the  third,  that  he  did  not,  after  notice  of 
the  war,  carry  his  goods  into  Mexico,  ''except 
to  and  into  such  place  and  places  as  had  been, 
and  was,  or  were  captured,  subdued  and  held 
in  subiection  by  the  forces  of  the  United 
States,*'  etc,  and  bv  the  permission  of  the 
commanding  officer  of  said  forces;  nor  with  de- 
sign to  carry  on  any  friendly  intercourse  or 
trade  with  the  citizens  of  Mexico  hostile  to  the 
United  States;  and  that  the  defendant  did  not» 
in  the  performance  of  his  dut^  as  lieutenant- 
colonel,   seize,  take,    etc,    said   property,  by 
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reason  x>f  any  supposed  unlawful  design  of  the 
plamtiff  to  trade  with  the  enemy,  etc.;  but  the 
same  was  taken  by  the  defendant  of  his  own 
wrong,  etc 

118*]     *0n  all  these  pleas  and  replications, 
issues  were  joined  to  the  country. 

When  the  testimony  was  closed,  the  judge 
charged  the  jury.  The  whole  of  the  charge  is 
set  forth  in  the  dissenting  opinion  of  Mr.  Jus*. 
tice  Daniel,  and  therefore  need  not  be  recited 
here.  The  bill  of  exceptions  brought  the  whole 
charge  up  to  this  court.  The  jury  found  a 
verdict  for  the  plaintiff  for  $90,806.44;  for 
which  and  the  costs,  amounting  to  $5,048.94,  the 
court  gave  judgment  for  Harmony. 

The  cause  was  argued  in  this  court  by  Mr. 
Crittenden  (Attorney-General)  for  the  plain- 
tiff in  error,  and  Messrs.  Cutting  and  Vinton 
for  the  defendant  in  error.  Mr.  Moore  also  filed 
a  printed  brief. 

Mr.  Crittenden,  for  the  plaintiff  in  error,  oon- 
teoded  that  the  charge  was  incorrect  through- 
out, and  founded  upon  misconception  of  the 
facts  and  the  law,  and  that  the  judgment  ought 
therefore  to  be  reversed. 

The  principal  points,  as  stated  in  the  charge, 
and  decided  by  the  judge,  are  as  follows: 

Ist.  "One  ground  on  which  the  defense  is 
placed,  is,  that  the  plaintiff  was  engaged  in  an 
unlawful  trade  with  the  enemy;  and  that, 
being  engaged  in  an  unlawful  trade,  his  goods 
were  liable  to  confiscation,  and  any  person, 
particularly  an  officer  of  the  army,  could  seize 
the  same." 

After  thus  stating  the  point,  the  judge  tells 
the  jury,  'this  ground  has,  as  I  understand  the 
evidence,  altogether  failed." 

The  true  point  of  the  defense  is  here  mis- 
conceived and  misstated.  It  is  not  that  the 
plaintiff  was  "engaged  in  unlawful  trade  with 
the  public  enemy,"  but  that  he  had  the  ''de- 
sign" to  engase  in  such  trade,  and  thereby  af- 
ford aid  to  the  enemy,  and  that  this  author- 
ized the  means  of  prevention  used  by  defend- 
ant. The  pleadings  show  that  the  issue  is  ex- 
pressly made  on  the  "design,"  and  not  on  any 
actual  unlawful  trade.  The  mind  of  the  jury 
was  thus  misled  from  the  true  issue  by  the 
judge's  misapprehension.  If  he  had  observed 
that  the  true  issue  and  point  of  defense  rested 
on  the  "design"  of  the  plaintiff,  could  he  have 
said  that  Hu-mony's  repeated  solicitations  and 
manifest  wishes  to  precede  the  army,  and  final- 
ly his  secret  preparations,  attempted  to  be  oon- 
eealed  by  falsehood,  to  separate  himself  from 
that  army  in  the  midst  of  the  enemy's  oountry, 
were  no  evidence  of  a  "design"  to  trade  with 
that  enemy,  under  the  protection  of  his  Span- 
ish passport  T  Or  could  he  have  said  that  such 
a  "design"  would  not,  in  point  of  law,  have 
justified  the  seizure  of  his  wagons,  goods,  etc., 
119*]  and  their  detention,  till  the  'danger  was 
passed?  I  believe  that  the  learned  and  honor- 
able judge  would  have  answered  both  these 
<Iuestions  in  the  negative.  The  unlawfulness 
of  trade  with  the  enemy,  and  the  right,  under 
circumstances  like  those  of  the  present  case,  to 
detain  goods,  designed  for  the  enemy,  and 
which  might  be  "useful"  to  him,  are  doctrines 
SYq>posed  to  be  established  by  authority  and 
reason.  2  Wildman's  International  Law,  8; 
1  Kent's  Com.  66;  Grotius,  book  3,  ch.  1,  pp. 
I-ll,  and  particularly  p.  6. 
14  Ii.  ed« 


The  charge  of  the  Jud^e,  therefore,  on  this 
first  point,  was  inapplicable  to  the  defense 
specifically  made  by  plea,  and,  to  say  the  least, 
was  misleading. 

2d.  The  judge  tells  the  jury:  "Another 
groimd  taken  by  the  defendant,  and  relied  up- 
on, depends  upon  another  principle  of  public 
law,  VIZ.:  the  taking  possession  of  the  goods 
at  a  time  and  place  when  it  was  necessary  for 
the  purpose  of  preventing  them  from  falling 
into  the  hands  of  the  enemy." 

If  this  is  understood  to  imply  that,  to  justify 
the  taking  of  goods  only  where  it  is  certain 
that  they  will  otherwise  fall  into  the  hands  of 
the  enemy,  then  it  seems  to  me  that  the  prin- 
ciple of  law  is  too  strictly  laid  down.  The  prin- 
ciple, if  there  be  use  or  reason  in  it,  must  ex- 
tend to  cases  wherever  a  reasonable  apprehen- 
sion may  be  entertained  that  goods  may  fall 
into  the  enemy's  hands. 

But  take  the  law  to  be  as  stated  by  the 
judge.  He  proceeds  to  say:  "Taking  the  whole 
of  the  evidence  together,  and  giving  full  effect 
to  every  part  of  it,  we  think  this  branch  of  the 
defense  has  also  failed.  No  case  of  peril  or 
danger  has  been  proved  which  would  lay  a 
foundation  for  taking  possession  of  the  goods 
of  the  plaintiff,"  etc. 

He  aidds,  "the  peril  must  be  immediate  and 
urgent,"  etc.;  "in  this  case  there  was  no  im- 
molate or  impending  danger,"  etc. 

With  respect,  I  must  say  that  this  part  of 
the  charge  is  not  a  comment  on  the  evidence; 
it  is  a  peremptory  decision,  a  positive  conclu- 
sion of  facts  from  the  evidence,  which  ought  to 
have  been  left  to  the  jiu-y;  and  the  law  ^.nd  the 
fact  are  so  blended  that  no  jury  could  well  dis- 
tinguish the  one  from  the  other. 

The  judge  tells  the  jury  that  no  ''immediate 
and  urgent  peril"  was  proved  in  this  case.  It 
seems  to  me  that  the  depositions  of  Doniphan 
and  Clark,  before  referred  to,  do  prove  such 
a  peril,  in  the  strongest  manner,  and  in  the 
most  eminent  degree;  and  that  the  judge,  mis- 
taking the  evidence,  misled  the  jury  as  to  the 
fact. 

The  charge  is  furthermore  erroneous  in  re- 
quiring that  the  peril  should  be  "immediate," 
"impending,"  "urgent."  The  principle  of  public 
law  which  the  judge  lays  down  does  not  re- 
quire *it.  But  the  radical  error  is,  that  [*120 
tne  charge  throws  the  burden  upon  the  de- 
fendant of  proving  in  court  all  the  circum- 
stances that  conduce  to  make  up  the  required 
peril,  and  that  it  makes  the  court  or  jury, 
judges  of  those  circumstances,  as  of  a  res  In- 
tegra, without  allowing  any  effect  to  the  deci- 
sion of  the  defendant,  or  his  commander,  by 
whose  authority  the  goods  of  the  plaintiff  are 
alleged  to  have  been  received. 

The  law  made  it  the  business  of  the  com- 
mander to  decide,  in  the  first  instance,  whether 
the  peril  was  such,  and  the  condition  of  his 
army  and  of  the  enemy  such,  as  required  their 
seizure  and  detention,  and  his  decision  must 
be  entitled  to  some  respect.  Unless  the  integ- 
rity of  his  judgment  can  be  impeached,  that 
decision  stands  as  proof  and  protection  for  him, 
against  any  suit  or  legal  proceeding  against 
him.  He,  no  more  than  a  judge  on  the  bench, 
can  be  sued  for  a  mere  mistake  of  judgment,  if 
.  mistake  he  has  made.  This  is  as  true  in  re- 
'  spect  to  military,  as  it  is  in  respect  to  civil  of- 
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fleers,  and  as  true  in  respect  to  the  exercise  of 
military,  as  of  civil  authority.  Crowell  et  al. 
v.  McFadon,  8  Cranch,  94;  9  Cranch,  355;  Mar- 
tin ▼.  Mott,  12  Wheat.  19-33;  9  Peters,  134; 
Wilkes  v.  Dinsman,  7  How.  128,  129;  Luther  v. 
Borden,  Id.  45,  et  sea. 

These  authorities  fully,  1  think,  establish  the 
doctrine  for  which  I  contend,  and  the  incor- 
rectness of  the  instructions  given  to  the  jury  in 
this  respect. 

3d.  The  next  and  third  point  of  the  charge 
is  this:  "The  next  ground  of  defense,  and 
which  constitutes  the  principal  question  in  the 
case,  and  upon  which  it  must  probably  ulti- 
mately turn,  is  the  taking  of  the  goods  by  the 
public  authorities  for  public  use.** 

In  respect  to  this  the  judge  admits  the  "right 
of  a  military  oiiicer,  in  a  case  of  extreme 
necessity  of  the  government  of  the  army,  to 
take  private  property  for  the  public  service." 
But  then  the  judge  further  tells  the  jury,  *'in 
my  judgment,  all  the  evidence  taken  together 
does  not  make  out  an  immediate  peril  or  urgent 
necessity  existing  at  the  time  of  the  seizure, 
which  would  justify  the  officer  in  taking  private 
property  and  impressing  it  into  the  public 
service;  the  evidence  does  not  bring  the  case 
within  the  principle  of  extreme  necessity,"  etc. 

Against  this  particular  charge  the  plaintiff 
in  error  relies  upon  and  urges  all  the  exceptions 
and  objections  made  to  the  preceding  charges, 
and  upon  the  authorities  cited  above.  The  sei- 
zure, as  it  is  called,  was  in  this  case  made  by  a 
military  uincer;  iie  must  decide  it  in  the  first 
instance  whether  an  "extreme  necessity"  (if 
that  be  required),  "for  the  safety  of  the  army," 
made  it  proper  to  make  the  seizure.  If  the  law 
made  it  his  duty  to  decide  it,  and  he  gave  an 
honest,  though  mistaken,  judgment  on 
121*]  *the  subject,  will  the  same  law  hold  him 
personally  responsible  for  it? 

Let  the  reason  of  the  case,  and  the  author- 
ities last  cited,  answer  the  question.  Yet,  by 
the  charge,  the  military  question  decided  by 
the  general  in  the  field,  and  in  the  midst  of 
danger,  is  to  be  rejudged  in  court  de  novo. 
This  cannot  be  either  justice  or  law.  To  make 
the  military  officer  in  such  a  case  liable,  it 
must  be  shown  that  his  decision  was  corrupt, 
malicious,  or,  at  least,  without  any  reasonable 
ground. 

If  this  view  of  the  subject  be  in  any  degree 
right,  the  charge  must  be  erroneous. 

4th.  The  judge  says,  "as  to  the  remaining 
grounds  of  defense,  the  liability  of  the  defend- 
ant for  taking  the  goods  and  appropriating 
them  to  the  public  service,  accrued  at  the  time 
of  the  seizure.  If  it  was  an  unlawful  taking, 
the  liability  immediately  attached;  and  the 
question  was,  whether  that  liability  had  been 
dischafrged  or  released  by  any  subsequent  act 
of  the  plaintiff.  Colonel  Mitchell,  who  exe- 
cuted the  order,  was  not  alone  responsible; 
Colonel  Doniphan,  who  gave  the  order,  was 
also  liable;  they  were  jointly  and  severally  re- 
sponsible. Then,  was  any  act  done  by  the 
plaintiff  which  waived  the  liability,  or  by  which 
he  resumed  the  ownership  and  possession  of 
the  goods?"  On  this  question  the  judge  doubts 
"if  there  be  any  evidence  showing  an  intent, 
on  the  part  of  the  plaintiff,  to  resume  owner- 
ship over  the  goods,  etc,  or  any  act  done  by 
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him  that  would,  when  properly  viewed,  lead 
to  that  result." 

In  reviewing  this  last  charge,  it  is  to  be  re- 
membered that  Harmony  was  never  deprived 
of  the  ownership,  or  even  the  possession,  of  hi* 
property,  otherwise  than  constructively^  by 
force  of  the  order  of  the  10th  February,  1847, 
which  required  him  to  accompany  the  army, 
and  which  order  he  obeyed.  He  retained  own- 
ership and  possession,  but  was  constrained  to- 
use  those  rights  in  a  particular  manner,  and  he 
did  so  use  them.  There  is  more  and  better 
ground  to  "doubt"  whether  he  was  ever  de- 
prived of  ownership  or  possession,  than  to 
''doubt"  whether  he  ever  "resumed"  that  owner- 
ship and  possession.  He  certainly,  and  by  all 
the  evidence,  did  have  uncontrolled  possession, 
and  exercised  uncontrolled  ownership  of  the 
goods,  from  their  arrival  at  the  City  of  Chihua- 
hua. There  is  no  room  for  any  doubt  as  to 
this  fact.  It  is  in  effect  admitted;  and  the  at- 
tempt is  made  to  qualify  it,  by  alleging  that 
Harmony  took  possession  of  said  goods,  and 
made  sales  of  them,  under  agreement  and  ar- 
rangement with  Colonel  Doniphan.  Now,  if 
this  was  so,  by  what  series  of  implications,  by 
what  accumulation  of  constructions  construed, 
can  the  defendant,  Mitchell,  be  made  responsi- 
ble, under  the  arrangement,  for  the  whole  value 
*of  the  goods,  merely  because  of  the  [*122 
trespass,  if  trespass  it  was,  committed  by  him 
on  the  evening  preceding  the  10th  of  February, 
1847?  It  might  as  reasonably  be  pretended  by 
Harmony,  if  he  had  retailed  his  goods  in  Chi- 
huahua, and  any  of  the  purchasers  had  failed 
to  pay  the  price,  that  Mitchell  was  responsible 
for  that  price,  because  it  all  came  from  his  old 
trespass.  Yet  the  plain  import  of  this  charge  is 
to  make  Mitchell  liable  for  all  the  goods,  not- 
withstanding; that  said  Harmony  had  made 
them  the  subject  of  a  subsequent  contract  with 
Doniphan,  under  which,  as  Harmony  has  at- 
tempted to  prove,  these  same  goods  were  lost 
by  the  inattention  and  negligence  of  Doniplian. 

There  seems,  therefore,  that  there  was  no 
legal  ground  to  make  Mitchell  liable  to  the  ex- 
tent to  which  he  is  made  so  by  this  charge,  and 
that  it  is  therefore  erroneous. 

But,  as  it  appears  to  me,  the  great  error  of 
this  part  of  the  judge's  charge  is  in  his  telling 
the  jury,  in  effect,  that  the  order  of  Colonel 
Doniphan  afforded  no  legal  defense  or  protec- 
tion to  Colonel  Mitchell.  The  judge  said  that 
"Colonel  Mitchell,  who  executed  the  order,  was 
not  alone  responsible;  Colonel  Doniphan,  who 
gave  the  order,  was  also  liable ;  they  were  joint- 
ly and  severally  responsible,"  etc. 

On  the  part  of  Mitchell,  it  is  most  respectful- 
ly, but  earnestly  contended,  that  this  instruo- 
tion  to  the  jury  is  not  warranted  by  law,  but  is 
directly  contrary  to  law. 

The  order  was  such  a  one  as  Mitchell  was 
bound  by  law  to  obey;  and  it  would  be  con- 
tradictory in  the  law  to  bind  him  to  obey,  and 
then  to  punish  him  for  obeying. 

In  addition  to  the  cases  and  authorities  cited 
on  the  2d  point/  and  which  are  relied  on  as 
particularly  applicable  to  this,  the  court  is  re- 
ferred to  the  Act  of  Congress  of  the  10th  of 
April,  1806,  "for  establishing  rules  and  articles 
for  the  government  of  the  armies  of  the  United 
States,"  and  particularly  the  9th  article  of  the 
1st  section,  which  makes  disobedience  to  the 

Howard  18. 


1851 


Mitchell  y.  Habmomt. 


122 


'lawful  command  of  his  superior  officer^  pun- 
ishable, at  the  discretion  of  a  court-martial, 
with  death.    2  Stat,  at  Large,  361. 

If  the  judge,  by  his  ehurge,  meant  to  say 
that,  in  his  opinion,  there  was  no  evidence — ^no 
competent  evidence — before  the  jury,  to  main- 
tain the  two  grounds  of  defense  first  alluded 
to  by  him,  then  the  questions  he  decided  were 
questions  of  law,  just  as  much  as  questions 
arising  on  demurrers  to  evidence,  and  were 
proper  to  be  decided  by  the  judge,  and  not  by 
the  jury. 

Considering  it,  then,  as  a  question  of  law, 
like  that  arising  on  a  demurrer  to  evidence  for 
some  material  defect,  it  becomes  necessary  to 
examine  the  evidence,  to  ascertain  whether  the 
question  of  law  has  been  correctly  determined. 
12S*]  To  that  examination  *the  plaintiff  in 
error  confidently  appeals,  to  show  that  the 
charge  in  this  particular  is  plainly  erroneous. 

The  points  made  by  the  counsel  for  the  de- 
fendant in  error  were  the  following: 

First.  In  respect  to  any  justification  of  the 
seizure  and  use  of  the  property,  based  upon  an 
alleged  unlawful  trading  with  the  enemy. 

1.  The  evidence  tendered  to  prove,  and  the 
jury  found,  that  the  plaintiff  below  was  not 
engaged  in  illegal  tradmg,  or,  in  the  language 
of  the  pleadings  and  authorities,  "in  affording 
aid  or  assistance  to  the  enemy;"  that  neither 
the  defendant  nor  Colonel  Doniphan  arrested 
his  property  as  being  forfeited,  nor  had  grounds 
for  so  doing;  but  that  this  was  merely  an  after- 
thought, other  grounds  having  been  alleged; 
and  that  the  plaintiff,  for  all  the  trading  he 
pursued  or  contemplated,  had  the  sanction  and 
license  of  Colonel  Doniphan  and  of  the  defend- 
ant himself,  and  their  superior  officers,  up  to 
the  President;  and  was  acting  to  "aid  and  as- 
sist^ the  United  States,  and  the  policy  of  our 
government,  attaching  himself  to  its  interests, 
trading  under  its  protection,  facilitating  its 
supplies,  and  uniting  himself  with  its  fate;  and 
•imply  declining  (as  he  well  might)  to  devote 
his  property  gratuitously  to  what  an  inferior 
agent  supposed  was  the  public  service. 

2.  The  law  involved  m  the  charge  on  this 
point  was  correctly  stated.  The  plaintiff,  a 
citizen  of  the  United  States,  acting  under  such 
sanction  and  permission  as  he  had,  could  right- 
fully and  legally  trade  with  the  Mexicans. 

(a.)  In  a  territory  and  with  inhabitants  re- 
duced to  subjection.  The  United  States  v. 
Rice,  4  Wheat.  Rep.  246;  2  Gall.  Rep.  501; 
Fleming  v.  Page,  9  How.  Rep.  603,  and  au- 
thorities there  cited. 

(b.)  Under  such  license  to  trade  as  was 
given ;  which  was  within  the  competency  of  the 
officers  who  granted  it,  and  a  common  course  in 
prosecuting  a  campaign  under  a  variety  of  cir- 
cumstances; "so  to  modify  the  relations  of  a 
stat«  of  war  as  to  permit  commercial  inter- 
course." 

The  William  Penn,  3  Wash.  C.  C.  R.  484; 
The  George,  1  Mason  Rep.  24;  The  Julia,  8 
Craneh  Rep.  181;  Scholefield  v.  Eichelberger,  7 
PH.  R.  692. 

The  Secretary  of  War  was  the  proper  organ 
of  goremment.  The  United  States  v.  Eliason, 
16  Pet.  302. 

3.  The  defendant  could  not  arrest  for  ex- 
amination, and  then  proceed  with  the  property 
in  pursuit  of  other  objects,  without  deciding 
14  li.  ed. 


to  seize  as  forfeited,  or  to  restore.  No  delay 
for  examination  was  necessary;  nor  can  delays 
be  tolerated  which  may  operate  oppressively. 
The  Anna  Maria,  2  Wheat.  Rep.  327;  Maley 
V.  Shattuck,  3  Craneh,  458. 

*4.  Defendant  cannot  be  permitted  [*124 
to  treat  the  property  as  arrested  for  the  cause 
alleged,  or,  for  the  purpose  of  trial  and  con- 
demnation, as  forfeited,  or  as  in  fact  forfeited, 
when  the  conduct  of  all  throughout  has  been 
so  inconsistent  with  that  idea;  when  he  did  not, 
in  fact,  arrest  it  for  that  cause  and  purpose, 
lie  cannot  deprive  the  plaintiff  of  the  rights  to 
which  he  is  entitled  on  such  a  trial,  nor  dispose 
of  the  property  as  if  condemned.  The  cause 
alleged  for  the  seizure  is  iniportant  and  issu- 
able. If  an  officer  even  have  legal  process  in 
his  hands,  and  do  not  act  under  it,  it  is  n<v 
justification.  If  he  legally  arrest  property  for 
probable  cause  of  forfeitiu'e,  he  cannot  damage 
it,  or  convert  it  to  his  use  with  impunity.  See 
cases  above  cited.  Lucas  v.  Nockells,  4  Bing. 
Rep.  729;  The  Eleanor,  2  Wheat.  345;  Del  Col 
V.  Arnold,  8  Dall.  Rep.  333. 

Second.  In  respect  to  the  justification  set 
up  on  the  trial,  but  not  in  the  pleadings,  of 
taking  the  property,  lest  it  should  fall  into  the 
hands  of  the  enemy. 

1.  The  evidence  tended  to  prove,  and  the 
jury  found,  the  facts  to  be  as  understood  and 
referred  to  by  the  judge;  that  £1  Paso  and  its 
neighborhood,  including  the  presidio  or  fort  of 
San  Elisario,  at  which  the  property  was  i^t 
the  time  of  seizure,  were  in  the  possession  of 
the  arms  of  this  government;  that  there  was  no 
public  force  of  the  enemy  at  the  time  in  its 
neighborhood  which  put  the  goods  in  danger 
of  being  captured;  that  the  plaintiff's  property 
stood  in  the  same  condition  as  that  of  any 
other  trader  in  the  country;  that  there  was  no 
immediate  or  urgent  peril  of  its  falling  into  the 
enemy's  hands,  and,  at  the  most,  only  a  con- 
tingent and  remote  peril;  that  there  was  no  im- 
pending danger — no  enemy  present  or  advanc- 
ing; and  that  the  plaintiff  was  able  and  willing 
to  defend  himself  against  marauding  parties. 

2.  The  rules  of  law  stated  were  correct;  the 
peril  must  be  great,  immediate,  and  urgent, 
such  as  an  enemy  near  or  advancing;  not  re- 
mote, and  the  attack  uncertain  and  contingent. 
A  mere  eeneral  exposure  of  the  property  to 
capture,  from  a  hostile  public  force,  not  near 
nor  advancing,  but  at  rest  2o0  miles  distant,  or 
from  irregular  marauding  parties,  to  which  all 

f property  u  exposed  during  war,  and  particular- 
y  so  on  a  irontier,  cannot  be  sufficient  to 
justify  the  seizure.  Mayor,  etc.,  of  New  York 
V.  Lord,  17  Wend.  285;  18  Id.  126;  and  cases 
referred  to;  so  "to  prevent  the  spreading  of  a 
fire,  the  ravages  of  a  pestilence,  the  advance 
of  a  hostile  army,  or  any  other  great  public 
calamity,"  per  Chancellor  Walworth,  Ibid.  p. 
129.  A  jettison  during  an  impending  peril, 
Ibid.  p.  130. 

8.  The  person  or  property  of  a  citizen  can- 
not be  seized  and  carried  away  by  an  inferior 
officer,  and  the  latter  be  justified  by  *a  [*125 
mere  order  of  his  official  superior,  not  stating 
any  cause,  and  being  in  fact  without  cause. 
Such  an  order  during  war  is  different  from  one 
during  peace,  only  as  it  affords  a  justification 
against  the  public  enemy,  or  against  one  acting, 
at  the  time,  with  or  in  the  garb  of  an  enemy. 
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4.  The  pleadings  do  not  sufficiently  set  up 
the  present  defense  to  admit  of  it.  Two  of  the 
pleas  to  each  count  are  confined  to  the  cause 
of  illegal  trading,  and  do  not  even  allege  a  for- 
feiture for  that  cause.  See  Gelston  v.  Hoyt;  3 
Wheat.  246;  Hall  ▼.  Warren,  2  McLean's  Rep. 
332. 

The  other  one  (the  first  one  of  each  set)  is 
radically  defective.  It  neither  avers  any  for- 
feiture or  cause  of  arrest,  nor  sufficiently  states 
the  facts  and  circumstances  to  show  the  au- 
thority and  jurisdiction  of  Colonel  Doniphan. 

(a.)  Such  facts  are  necessary  to  be  averred  in 
order  that  issue  may  be  taken  upon  them;  and 
that  the  plaintiff  may  not  have  his  property 
taken  for  one  pretense,  and  be  exposed  to  the 
hazard  of  a  trial  upon  various  different  pre- 
tenses, of  which  he  had  no  notice.  See  Prece- 
dents, 3  Chitty's  Plead.  1081-1094,  etc 

(b.)  The  stopping,  seizing,  taking,  driving 
and  carrying  away  of  the  personal  property  of 
a  citizen,  damaging  and  converting  it,  cannot  be 
justified  by  a  mere  order  of  a  military  officer 
during  war.  Gelston  v.  Hoyt,  3  Wheat.  246, 
originally  13  Johns.  561;  Murray  v.  The 
Charming  Betsy,  2  Cranch  Rep.  64.  [Express 
orders  of  the  President  to  capture  in  a  quasi 
war.  No  justification  of  an  arrest  and  bring- 
ing in  for  trial.  Officer  excused,  under  the  cir- 
cumstances, only  from  vindictive  damages.] 

(c)  It  results  that,  if  the  existence  of  a  mili- 
tary necessity  be  requisite  to  make  the  com- 
mand lawful,  that  fact  should  have  been  plead- 
ed, and  must  be  established.  If,  under  any  con- 
ceivable circumstances  of  danger.  Colonel  Doni- 
phan's or  the  defendant's  own  judgment  of  the 
existence  of  such  a  necessity  would  have  an 
effect  to  make  the  seizure  justifiable  (and  with- 
out such  a  judgment  it  clearly  cannot  be  justi- 
fied, even  if  it  can  with  it),  then  the  circum- 
stances of  danger,  and  the  fact  of  such  judg- 
ment having  been  given,  and  the  order  and  ac- 
tion based  only  upon  that  cause,  should  have 
been  distinctly  pleaded  (so  that  the  defendant 
might  be  held  to  prove  them,  and  the  plaintiff 
be  prepared  to  controvert  them) ;  and  all  these 
should  have  been  dearlv  established,  which 
they  were  not.  Under  whatever  color  the  acts 
may  have  been  committed,  the  truth,  good 
faith,  and  sufficiency  of  the  cause  alleged  are 
the  subjects  of  investigation  as  questions  of 
fact  without  regard  to  the  official  station.  Wil- 
son V.  Mackenzie,  7  Hill  Rep.  96,  citing  Sutton 
V.  Johnstone;  1  Term  Rep.  544,  and  1  McAr- 
thur  on  Courts  Martial,  268,  4th  Ed.  and  436, 
126»]  Appendix,  No.  24;  •Percival  v.  Hickey, 
18  Johns.  257;  and  see  cases  cited  under  the 
3d  and  4th  subdivisions  of  the  Ist  point. 

Third.  In  respect  to  the  remaining  ground 
set  up  on  the  trial,  but  not  in  the  pleadings, 
viz.:  that  the  taking  the  property,  its  damage 
or  conversion,  was  for  public  use,  and  was  jus- 
tified, without  other  authority,  by  necessity. 

1.  The  evidence  tended  to  prove,  and  the 
jury  found,  that  there  was  no  such  necessity; 
that  there  was  no  immediate,  existing,  impend- 
ing and  urgent  occasion  for  the  seizure;  but 
that  the  property  was  taken  on  the  frontier  (by 
an  inferior  officer,  not  instructed  by  the  gov- 
ernment, nor  even  by  any  general  officer,  and 
in  the  contingency  that  happened  of  General 
Wool  not  being  in  Chihuahua),  for  the  pur- 
pose of  strengthening  an  invading  force  against 
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Chihuahua,  and  of  attacking  a  fortificatiom 
more  than  200  miles  distant,  in  the  interior  of 
the  enemy's  country,  and  even  for  this  it  waa 
not  urgently  necessary.  The  finding  of  the 
jury,  if  it  admitted  that  the  property  was  taken 
for  and  applied  to  the  public  use,  declared  that 
it  was  so  taken  and  so  used,  without  the  requi- 
site authority  to  justify  it.  It  appeared  there 
had  been  an  application  to  Congress  to  declare 
or  recognize  the  necessity,  which  had  not  been 
successful. 

2.  The  limitations  of  the  char^,  as  to  the 
character  of  the  necessity  requisite  to  justify 
such  a  seizure,  were  just,  and  did  not  prejudice 
the  defendant.  "An  immediate,  existing,  im- 
pending, and  urgent  necessity^  as  explained 
and  exemplified  in  the  charge,  was  at  least  in- 
dispensable. See  authorities  under  2d  subdi- 
visic^  of  the  2d  point. 

3.  A  forced  service  beyond  the  realm  has  al- 
ways been  condemned.  The  war  could  not 
legally  be  presumed  to  be  urged  for  purposes 
of  conquest,  nor  for  the  capture  or  acquisition 
of  Chihuahua,  even  by  ordinary  means.  The 
use  of  extraordinary  means  for  an  invasion  and 
capture  of  a  city  and  by  an  inferior  officer  act- 
ing without  orders,  was  in  every  respect  unau- 
thorized and  illegal.  Fleming  v.  Page,  9  How. 
Rep.  603;  1  Rolle  Abr.  116,  1.  10,  ad.  30;  2 
Inst.  47;  1  Bl.  Com.  139;  Lyon  v.  Jerome,  26 
Wend.  485,  491,  492,  494. 

4.  Private  property  cannot  be  taken  for  pub- 
lic use  without  compensation  and  against  the 
consent  of  the  owner.  The  officer  who  so 
takes  it  is  subject  to  an  action  for  its  value. 
The  duty  of  the  government  to  compensate  for 
property  taken  and  applied  to  the  public  serv- 
ice is  well  established;  but  compensation  can- 
not be  given  without  legislative  sanction;  and 
no  discretionary  power  existing  in  any  execu- 
tive officer  (much  less  an  inferior  one  acting 
without  orders)  to  compel  the  citizen  to  furnish 
property  or  funds,  or  to  suiter  from  its  being 
taken,  can  be  tolerated  under  our  system  of 
government.  The  Legislature  *cannot  [*127 
be  put  under  such  an  obligation  or  duty,  to  in- 
demnify the  sufferer,  nor  the  citizen  be  turned 
over  to  Congress,  by  anyone,  compulsorily, 
for  such  redress.  The  actor  against  the  citi- 
zen must  be  responsible  until  compensation  be 
given.  He  may  also  be  liable  to  an  extent 
which  the  government  may  not  sanction,  by 
reason  of  his  resorting  to  an  unjustifiable 
course,  or  taking  too  much,  or  of  a  wrong  kind, 
or  wasting  or  using  it.  The  indemnity  which 
the  government  may  or  ought  to  afford  him,  is 
no  defense  to  a  suit.  The  defendant,  there- 
fore, is  responsible  to  the  plaintiff  even  if  the 
supposed  necessity  had  clearly  existed,  and  the 
charge  on  this  point  is  wholly  in  favor  of  the 
defendant,  and  not  exceptionable.  Art.  4  and 
5  of  Amendments  to  Constitution;  Van  Home's 
Leasee  v.  Dorrance,  2  Dall.  Rep.  311;  Compen- 
sation Act  of  9th  April,  1816,  sec.  6,  3  U.  S. 
Stat,  at  Large,  262;  Gelston  v.  Hoyt,  3  Wheat. 
246;  13  Johns.  139,  561;  Ship  American  Eagle 
and  cargo,  seized  by  order  of  the  President,  as 
fitted  out  for  illegal  purposes:  verdict,  $107,- 
000;  American  State  Papers,  Claims,  p.  601; 
Report  of  Committee,  No.  427;  also  p.  475,  No. 
311;  Appropriation  Act,  9  April,  1818,  3  U.  S. 
Stat,  at  Large,  418;  Act  for  relief  of  Gelston's 
Ex'r,  7  July,  1838,  c  200,  6  U.  S.  Stat,   at 
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Large,  728;  Case  of  Major  Austin  and  Lieut. 
Wells,  seizing  disaffected  persons,  under  orders 
of  Gen.  Pike,  American  State  Papers,  Claims,  p. 
545;  Reports  of  Committee,  15th  Cong.  1st 
Sess.  Nos.  379,  431;  Act  for  their  relief,  April 
20,  1818,  c.  75,  6  U.  S.  Stat,  at  Large,  210;  Case 
of  General  Swartwout,  impressing  boats  in  an 
emergency,  by  order  of  General  Wilkinson, 
American  State  Papers,  Claims,  p.  649;  Report 
of  Committee,  No.  44,  and  p.  731;  Report,  No. 
526;  Act  for  his  relief,  3d  March,  1821,  c.  55, 
8  U.  S.  Stat,  at  Large,  261 ;  Case  of  teamster  in 
Canada,  seizing  rum  by  order  of  Col.  Clark, 
American  State  Papers,  Claims,  p.  523;  Report 
of  Committee,  14  Cong.  2d  Sess.  No.  350;  other 
cases  of  impressments,  etc.  6  U.  S.  Stat,  at 
Large,  146.  152,  171,  240,  c.  26,  162,  173,  125,  38; 
lleport.  No.  294,  p.  462;  Bloodgood  v.  Mohawk 
A  H.  R.  R.  Co.  18  Wend.  Rep.  16,  17,  31,  42. 

5.  The  pleadings  and  the  proofs  were  subject 
to  the  same  objection  under  this  point,  as  stat- 
ed in  the  last  subdivision  to  the  third  point. 

6.  The  cause  of  action  being  transitory,  and 
not  merely  against  the  peace,  but  affecting 
property,  there  is  no  objection  to  impleading 
the  defendant  wherever  he  can  be  found.  Mc- 
Kenna  v.  Fisk,  1  How.  Rep.  248;  18  Johns.  2|»7; 
7  Hill  Rep.  95,  before  cited. 

Fourth.  The  directions  as  to  the  time  when 
the  liability  attached,  and  as  to  the  transac- 
128*]  tions  with  Colonel  Doniphan,  not  *being 
sufficient  to  discharge  the  defendant,  were  cor- 
rect. The  evidence  tended  to  prove,  and  the 
jury  found,  that  there  had  been  no  intent  to 
resume  ownership,  nor  any  release  of  liability. 
There  was  nothmg  in  placing  the  goods  sub- 
ject to  the  order  of  Colonel  Doniphan,  when  the 
plaintiff  could  no  longer  attend  to  or  watch 
them,  that  amounted  in  itself  to  any  release  or 
resumption  of  ownership  inconsistent  with  the 
liabiJity  of  the  defendant.  Plaintiff  was  not 
bound  to  trade  with  the  enemy,  nor  to  accept 
the  property  in  such  a  different  and  hostile 
place,  under  such  different  circumstances,  dam- 
aged, scattered,  destroyed,  and  impossible  to  be 
■aved;  and  he  did  not  so  accept  it.  Whatever 
lie  could  save  he  had  a  right  to  save,  without 
impairing  his  right  of  action,  or  deducting  any- 
thing more  than  he  could  realize.  Conard  v. 
Pacific  Ins.  Co.  6  Peters,  274,  and  cases  there 
referred  to. 

Fifth.  The  discussion  by  counsel  and  opinion 
by  the  court,  after  the  testimony  was  closed, 
before  the  counsel  was  summed  up  in  form, 
were  without  objection  or  exception;  it  was 
convenient  and  appropriate  in  such  a  case  of 
voluminous  written  testimony  and  peculiar  cir- 
cumstances; it  involved  the  necessity  of  com- 
menting upon  facts,  before  a  formal  summing 
up  by  counsel;  but  this  also  was  without  ob- 
jection or  exception.  The  comments  of  the 
court  are  to  be  treated  as  if  made  by  way  of 
h3rpotbesis  and  for  purposes  of  illustration; 
they  took  nothing  from  the  jury.  It  was  left 
to  the  jury  to  say  whether  their  views  of  the 
evidence  accorded  with  the  judge's  review  of 
them,  addressed  to  the  jury  for  their  considera- 
tion ;  they  cannot  be  the  ground  of  exception  or 
review.  Carver  v.  Astor,  4  Peters  Rep.  1,  23, 
80,  etc. 

There  was,  in  fact,  no  exception.  These 
and  various  other  matters  are  out  of  place  in 
the  bill  of  exceptions.  Rule  38  of  January 
14  L.  ed« 


Term,  1832;  Zeller  T.  Eckert,  4  How.  Rep. 
297;  United  States  ▼.  Morgan,  11  How.  .Rep. 
158. 

Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  of  trespass  brought  by  the 
defendant  in  error,  against  the  plaintiff  in  er- 
ror, to  recover  the  value  of  certain  property 
taken  by  him,  in  the  Province  of  Chihuahua 
during  the  late  war  with  Mexico. 

It  appears  that  the  plaintiff,  who  is  a  mer- 
chant of  New  York,  and  who  was  born  in 
Spain,  but  is  a  naturalized  citizen  of  the  Unit- 
ed States,  had  planned  a  trading  expedition  to 
Santa  F6,  New  Mexico  and  Chihuahua,  in  the 
Republic  of  Mexico,  before  hostilities  com- 
menced; and  had  set  out  from  Fort  Independ- 
ence, in  Missouri,  before  he  had  any  knowledge 
of  the  declaration  of  war.  As  soon  as  the  war 
commenced,  an  expedition  was  'pre-  [•129 
pared  under  the  command  of  General  Kearney, 
to  invade  New  Mexico;  and  a  detachment  of 
troops  was  set  forward  to  stop  the  plaintiff  and 
other  traders  until  General  Kearney  came  up, 
and  to  prevent  them  from  proceeding  in  ad- 
vance of  the  army. 

The  trading  expedition  in  which  the  plaintiff 
and  the  other  traders  were  engaged,  was,  at  the 
time  they  set  out,  authorized  by  the  laws  of 
the  United  States.  And  when  General  Kearney 
arrived,  they  were  permitted  to  follow  in  the 
rear  and  to  trade  freely  in  all  such  places  as 
might  be  subdued  and  occupied  by  the  American 
arms.  The  plaintiff  and  other  traders  availed 
themselves  of  this  permission  and  followed  the 
army  to  Santa  F6. 

Subsequently  General  Kearney  proceeded  to 
California,  and  the  command  in  New  Mexico 
devolved  on  Colonel  Doniphan,  who  was  joined 
by  Colonel  Mitchell,  who  served  under  him, 
and  against  whom  this  action  was  brought. 

It  is  unnecessary  to  follow  the  movements  of 
the  troops  or  the  traders  particularly,  because, 
up  to  the  period  at  which  the  trespass  is  al- 
leged to  have  been  committed  at  Santa  Elisario, 
in  the  Province  of  Chihuahua,  it  is  conceded 
that  no  control  was  exercised  over  the  prop- 
erty of  the  plaintiff,  that  was  not  perfectly 
justifiable  in  a  state  of  war,  and  no  act  done  by 
him  that  had  subjected  it  to  seiziure  or  confisca- 
tion by  the  military  authorities. 

When  Colonel  Doniphan  commenced  his 
march  for  Chihuahua,  the  plaintiff  and  the 
other  traders  continued  to  follow  in  the  rear 
and  trade  with  the  inhabitants,  as  opportunity 
offered.  But  after  they  had  entered  that  prov- 
ince and  were  about  to  proceed  in  an  expedi- 
tion against  the  city  of  that  name,  distant 
about  300  miles,  the  plaintiff  determined  to 
proceed  no  farther,  and  to  leave  the  army.  And 
when  this  determination  was  made  known  to 
the  commander  at  San  Elisario  he  gave  orders 
to  Colonel  Mitchell,  the  defendant,  to  compel 
him  to  remain  with  and  accompany  the  troops. 
Colonel  Mitchell  executed  the  order,  and  the 
plaintiff  was  forced,  against  his  will,  to  accom- 
pany the  American  forces  with  his  wagons, 
milles  and  goods,  in  that  hazardous  expedition. 

Shortly  before  the  battle  of  Sacramento, 
which  was  fought  on  the  march  to  the  Town 
of  Chihuahua,  Colonel  Doniphan,  at  the  request 
of  the  plaintiff,  gave  him  permission  to  leave 
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the  army  and  go  to  the  Hacienda  of  a  Mexican 
by  the  name  of  Pams,  about  eight  miles  dis- 
tant, with  his  property.  But  the  plaintiff  did 
not  avail  himself  of  this  permission;  and 
apprehended,  upon  more  reflection,  that  his 
property  would  be  in  more  danger  there  than 
with  the  army;  and  that  a  voluntary  accept- 
180*]  ance  on  his  part,  and  'resuming  the 
possession  at  his  own  risk,  would  deprive  him 
of  any  remedy  for  its  loss  if  it  should  be  taken 
by  the  Mexican  authorities.  He  remained, 
therefore,  with  the  troops  until  they  entered 
the  town.  His  wagons  and  mules  were  used  in 
the  public  service  in  the  battle  of  Sacramento, 
and  on  the  march  afterwards.  And  while  the 
town  remained  in  possession  of  the  American 
forces,  he  endeavored,  but  without  success,  to 
dispose  of  his  goods.  When  the  place  was 
evacuated  they  were  therefore  unavoidably  left 
behind,  as  nearly  all  of  his  mules  had  been  lost 
in  the  march  and  the  battle.  He  himself  ac- 
companied the  army,  fearing  that  his  person 
would  not  be  safe  if  he  remained  behind,  as  he 
was  particularly  obnoxious,  it  seems,  to  the 
Mexicans,  because  he  was  a  native  of  Spain 
and  came  with  a  hostile,  invading  army. 

When  the  Mexican  authorities  regained  pos- 
session of  the  place,  the  goods  of  the  plaintiff 
were  seized  and  confiscated,  and  were  totally 
lost  to  him.  And  this  action  was  brought 
against  Colonel  Mitchell,  the  defendant,  in  the 
court  below,  to  recover  the  damages  which  the 
plaintiff  alleged  he  had  sustained  by  the  arrest 
and  seizure  of  his  property  at  San  Elisario,  and 
taking  it  from  his  control  and  legal  possession. 
This  brief  outline  is  sufficient  to  show  how 
this  case  has  arisen.  The  expedition  of  Colonel 
Doniphan,  and  all  its  incidents,  are  already 
historically  known,  and  need  not  be  repeated 
here. 

At  the  trial  in  the  Circuit  Court  the  verdict 
and  judgment  were  in  favor  of  the  plaintiff; 
and  this  writ  of  error  has  been  brought  upon 
the  ground  that  the  instructions  to  the  jury  by 
the  Circuit  Court,  under  which  the  verdict  was 
found,  were  erroneous. 

Some  of  the  objections  taken  in  the  argument 
here,  on  behalf  of  the  defendant,  have  arisen 
from  a  misconception  of  the  instructions  given 
to  the  jury.  It  is  supposed  that  these  direc- 
tions embraced  questions  of  fact  as  well  as  of 
law,  and  that  the  court  took  upon  itself  the 
decision  of  questions  arising  on  the  testimony, 
which  it  was  the  exclusive  province  of  the  jury 
to  determine.  But  this  is  an  erroneous  con- 
struction of  the  exception  taken  at  the  trial. 
The  passages  in  relation  to  questions  of  fact 
are  nothing  more  than  the  inferences  which  in 
the  opinion  of  the  court  were  fairly  deducible 
from  the  testimony;  and  were  stated  to  the 
jury  not  to  control  their  decision,  but  submit- 
ted for  their  consideration  in  order  to  assist 
them  in  forming  their  judgment.  This  mode  of 
charging  the  jury  has  always  prevailed  in  the 
State  of  New  York,  and  has  been  followed  in 
the  Circuit  Court  ever  since  the  adoption  of 
the  Constitution. 

The  practice  in  this  respect  differs  in  differ- 
ent states.  In  some  of  them  the  court  neiAier 
sums  up  the  evidence  in  a  charge  to  the  jury, 
nor  expresses  an  opinion  upon  a  question  of 
181*]  fact.  Its  'charge  is  strictly  confined  to 
questions  of  law,  leaving  the  evidence  to  be  dis- 
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cussed  by  counsel,  and  the  facts  to  be  decided 
by  the  jury  without  commentary  or  opinion  bj 
the  court. 

But  in  most  of  the  states  the  practice  is  oth- 
erwise; and  they  have  adopted  the  usages  of 
the  English  courts  of  justice,  where  the  jury 
always  sums  up  the  evidence  and  points  out 
the  conclusions,  which  in  his  opinion  ought  to 
be  drawn  from  it;  submitting  them,  however^ 
to  the  consideration  and  judgment  of  the  jury. 

It  is  not  necessary  to  inquire  which  of  these 
modes  of  proceeding  most  conduces  to  the  pur- 
poses of  justice.  It  is  sufficient  to  say  that 
either  of  them  may  be  adopted  under  the  laws 
of  Congress.  And  as  it  is  desirable  that  the 
practice  in  the  courts  of  the  United  States 
should  conform,  as  nearly  as  practicable,  to 
that  of  the  state  in  which  they  are  sitting,  that 
mode  of  proceeding  is  perhaps  to  be  preferred, 
which,  from  long-established  usage  and  prac- 
tice, has  become  the  law  of  the  courts  of  the 
state.  The  right  of  a  court  of  the  United 
States  to  express  its  opinion  upon  the  facts  in 
a  charge  to  the  jury  was  affirmed  by  this  court 
in  the  case  of  M'Lanahan  v.  The  Universal  In- 
surance Co.  1  Pet.  182,  and  Games  v.  Stiles,  14 
Pe4.  322.  Nor  can  it  be  objected  to  upon  the 
ground  that  the  reasoning  and  opinion  of  the 
court  upon  the  evidence  may  have  an  undue 
and  improper  influence  on  the  minds  and  judg- 
ment of  the  jury.  For  an  objection  of  that 
kind  questions  their  intelligence  and  independ- 
ence; qualities  which  cannot  be  brought  into 
doubt  without  taking  from  that  tribunal  the 
confidence  and  respect  which  so  justly  belong 
to  it,  in  questions  of  fact. 

It  was  in  pursuance  of  this  practice,  that  the 
proceedings  set  forth  in  the  exceptions  took 
place.  When  the  testimony  was  closed  and  the 
questions  of  law  have  been  raised  and  argued 
by  coimsel,  the  court  stated  to  them  the  view 
it  proposed  to  take  of  the  evidence  in  the 
charge  about  to  be  given.  And  it  is  evident, 
from  the  statement  in  the  exception,  that  this 
was  done  for  the  purpose  of  giving  the  counsel 
for  the  respective  parties  an  opportunity  of  go- 
ing before  the  jury,  to  combat  the  inferences 
drawn  from  the  testimony  by  the  court,  if  they 
supposed  them  to  be  erroneous  or  open  to 
doubt. 

It  appears  from  the  record  that  the  counsel 
on  both  sides  declined  going  before  the  jury, 
evidently  acquiescing  in  the  opinions  expressed 
by  the  court,  and  believing  that  they  could  not 
be  successfully  disputed.  And  the  judge  there- 
upon charged  the  jury  that,  if  they  agreed  with 
him  in  his  view  of  the  facts,  that  they  would 
find  for  the  plaintiff,  otherwise  for  the  defend- 
ant; and  upon  this  charge  the  jury  found  for 
the  plaintiff,  and  assessed  the  damages  stated 
in  the  proceedings.  It  is  manifest,  therefore, 
that  *the  Circuit  Court  did  not,  in  its  [*182 
instructions,  trench  upon  the  province  of  the 
jury,  and  that  the  jury  could  not  have  been 
misled  as  to  the  nature  and  extent  of  their  own 
duties  and  powers.  The  decision  of  the  facts 
was  fully  and  plainly  submitted  to  them.  And 
their  verdict  for  the  plaintiff,  upon  the  charge 
given  to  them,  affirms  the  correctness  of  the 
views  taken  by  the  court;  and  the  opinions  up- 
on the  evidence  as  therein  stated  must  now  be 
regarded  as  facts  found  by  the  jury;  and  an 
such  are  not  open  to  controversy  in  this  court. 
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This  statement  of  the  manner  in  which  the 
case  was  disposed  of  in  the  Circuit  Court  was 
necessary  to  disengage  it  from  objections  which 
do  not  belong  to  it,  and  to  show  what  questions 
were  decided  bv  the  court  below,  and  are 
brought  up  by  this  writ  of  error.  We  proceed 
to  examine  them. 

It  is  admitted  that  the  plaintiff,  against  his 
will,  was  compelled  by  the  defendant  to  ac- 
company the  troops  with  the  property  in  ques- 
tion, when  they  marched  from  San  Elisario  to 
Chihuahua;  and  that  he  was  informed  that 
force  would  be  used  if  he  would  refuse.  This 
was  unquestionably  a  taking  of  the  property, 
by  force,  from  the  possession  and  control  of  the 
plaintiff;  and  a  trespass  on  the  part  of  the  de- 
fendant, unless  he  can  show  legal  grounds  of 
justification. 

He  justified  the  seizure  on  several  grounds. 

1.  That  the  plaintiff  was  engaged  in  trading 
with  the  enemy. 

2.  That  he  was  compelled  to  remain  with  the 
American  forces,  and  to  move  with  them,  to 
prevent  the  property  from  falling  into  the 
Lands  of  the  enemy. 

3.  That  the  property  was  taken  for  public 
use. 

4.  That  if  the  defendant  was  liable  for  the 
original  taking,  he  was  released  from  damages 
*or  its  subsequent  loss,  by  the  act  of  the  plain- 
tiff, who  had  resumed  the  possession  and  con- 
trol of  it  before  the  loss  happened. 

5.  That  the  defendant  acted  in  obedience  to 
the  order  of  his  commanding  officer,  and  there- 
fore is  not  liable. 

The  first  objection  was  overruled  by  the 
court,  and  we  think  correctly. 

There  is  no  d'spute  about  the  facts  which  re- 
late to  this  part  of  the  case,  nor  any  contradic- 
tion in  the  testimony.  The  plaintiff  entered  the 
hostile  country  openly  for  the  purpose  of  trad- 
ing, in  company  with  other  traders,  and  under 
the  protection  of  the  American  flag.     The  in- 
habitants with  whom  he  traded  had  submitted 
to  the  American  arms,  and  the  country  was  in 
possession  of  the  military  authorities  of  the 
United  States.    The  trade  in  which  he  was  en- 
gaged  was   not  only  sanctioned  by  the   com- 
majider   of  the  American  troops,  but,  as  ap- 
pears  by   the   record,   was    permitted   by   the 
Executive    Department    of    the    government, 
ISS*]   *whose  policy  it  was  to  conciliate,  by 
kindness  and  commercial  intercourse,  the  Mexi- 
can provinces  bordering  on  the  United  States, 
and  by  that  means  weaken  the  power  of  the 
hostile  government  of  Mexico,  with  which  we 
were  at  war.    It  was  one  of  the  means  resorted 
to  to  bring  the  war  to  a  successful  conclusion. 
It  Is  certainly  true,  as  a  general  rule,  that  no 
cttizen  can  lawfully  trade  with  a  public  enemy; 
and  if  found  to  be  engaged  in  such  illicit  traffic 
hia  goods  are  liable  to  seizure  and  confiscation. 
But  the  rule  has  no  application  to  a  case  of  this 
kind;   nor  can  an  officer  of  the  United  States 
•eize  the  property  of  an  American  citizen,  for 
an  act  which  the  constituted  authorities,  acting 
within  the  scope  of  their  lawful  powers,  have 
anthorized  to  be  done. 

Indeed,  this  ground  of  justification  has  not 
been  pressed  in  the  argument.  The  defense  has 
been  placed,  rather  on  rumors  which  reached 
tbe  commanding  officer  and  suspicions  which 
he  appears  to  have  entertained  of  a  secret  de- 
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sign  in  the  plaintiff  to  leave  the  AmeriOan  forces 
and  carry  on  an  illicit  trade  with  the  enemy, 
injurious  to  the  interests  of  the  United  States. 
And  if  such  a  design  had  been  shown,  and  that 
he  was  preparing  to  leave  the  American  troops 
for  that  purpose,  the  seizure  and  detention  of 
his  property,  to  prevent  its  execution,  would 
have  been  fully  justified.  But  there  is  no  evi- 
dence in  the  record  tending  to  show  that  these 
rumors  and  suspicions  had  any  foundation. 
And  certainly  mere  suspicions  of  an  illej^al  in- 
tention will  not  authorize  a  military  officer  to 
seize  and  detain  the  property  of  an  American 
citizen.  The  fact  that  such  an  intention  ex- 
isted must  be  shown;  and  of  that  there  is  no 
evidence. 

The  2d  and  3d  objections  will  be  considered 
together,  as  they  depend  on  the  same  princi- 
ples. Upon  these  two  grounds  of  defense  the 
Circuit  Court  instructed  the  jury,  that  the  de- 
fendant might  lawfully  take  possession  of  the 
?;oods  of  the  plaintiff,  to  prevent  them  from 
ailing  into  the  hands  of  the  public  enemy ;  but 
in  order  to  justify  the  seizure  the  danger  must 
be  immediate  and  impending,  and  not  remote  or 
contingent.  And  that  he  might  also  take  them 
for  public  use  and  impress  them  into  the 
public  service,  in  case  of  an  immediate  and 
pressing  danger  or  urgent  necessity  existing  at 
the  time,  but  not  otherwise. 

In  the  argument  of  these  two  points,  the  cir- 
cumstances under  which  the  goods  of  the  plain- 
tiff were  taken  have  been  much  discussed,  and 
the  evidence  examined  for  the  purpose  of  show- 
ing the  nature  and  character  of  the  danger 
which  actually  existed  at  the  time  or  was  ap- 
prehended by  the  commander  of  the  American 
forces.  But  this  question  is  not  before  us.  It 
is  a  question  of  fact  upon  which  the  jury  have 
passed,  and  their  verdict  has  decided  that  a 
danger  or  necessity,  such  as  the  court  described 
*did  not  exist  when  the  property  of  the  [*134 
plaintiff  was  taken  by  the  defendant.  And  the 
only  subject  for  inquiry  in  this  court  is, 
whether  the  law  was  correctly  stated  in  the  in- 
struction of  the  court;  and  whether  anything 
short  of  an  immediate  and  impending  danger 
from  the  public  enemy,  or  an  urgent  necessity 
for  the  public  service,  can  justify  the  taking  of 
private  property  by  a  military  commander  to 
prevent  it  from  falling  into  the  hands  of  the 
enemy,  or  for  the  purpose  of  converting  it  to 
the  use  of  the  public. 

The  Instruction  is  objected  to  on  the  ground 
that  it  restricts  the  power  of  the  officer  within 
narrower  limits  than  the  law  will  justify.  And 
that  when  the  troops  are  employed  in  an  expe- 
dition into  the  enemy's  country,  where  the 
dangers  that  meet  them  cannot  always  be  fore- 
seen, and  where  they  are  cut  off  from  aid  from 
their  own  government,  the  commanding  officer 
must  necessarily  be  intrusted  with  some  discre- 
tionary power  as  to  the  measures  he  should 
adopt;  and  if  he  acts  honestly,  and  to  the  best 
of  his  judgment,  the  law  will  protect  him.  But 
it  must  be  remembered  that  the  question  here 
is  not  as  to  the  discretion  he  may  exercise  in 
his  military  operations  or  in  relation  to  those 
who  are  under  his  command.  His  distance 
from  home,  and  the  duties  in  which  he  is  en- 
gaged, cannot  enlarge  his  power  over  the  prop- 
erty of  a  citizen,  nor  give  to  him,  in  that  re- 
spect, any  authority  which  he  would  not,  un- 
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der  simflar  circumstances,  possess  at  home. 
And  where  the  owner  has  done  nothing  to 
forfeit  his  rights,  every  public  officer  is  bound 
to  respect  them,  whether  he  finds  the  property 
in  a  foreign  or  hostile  country,  or  in  his  own. 

There  are,  without  doubt,  occasions  in  which 
private  property  may  lawfully  be  taken  posses- 
sion of  or  destroyed  to  prevent  it  from  falling 
into  the  hands  of  the  public  enemy;  and  also 
where  a  military  officer,  charged  with  particular 
duty,  may  impress  private  property  into  the 
public  service  or  take  it  for  public  use.  Unques- 
tionably, in  such  cases,  the  government  is 
bound  to  make  full  compensation  to  the  owner; 
but  the  officer  is  not  a  trespasser. 

But  we  are  clearly  of  opinion,  that  in  all  of 
these  cases  the  danger  must  be  immediate  and 
impending;  or  the  necessity  urgent  for  the  pub- 
lic service,  such  as  will  not  admit  of  delay,  and 
where  the  action  of  the  civil  authority  would  be 
too  late  in  providing  the  means  which  the  oc- 
casion calls  for.  It  is  impossible  to  define  the 
particular  circumstances  of  danger  or  necessity 
in  which  this  power  may  be  lawfully  exercised. 
Every  case  must  depend  on  its  own  circum- 
stances. It  is  the  emergency  that  gives  the 
right,  and  the  emergency  must  be  shown  to 
exist  before  the  taking  can  be  justified. 
135*]  'In  deciding  upon  this  necessity,  how- 
ever, the  state  of  the  facts,  as  they  appeared 
to  the  officer  at  the  time  he  acted,  must  govern 
the  decision;  for  he  must  necessarily  act  upon 
the  information  of  others  as  well  as  his  own 
observation.  And  if,  with  such  information  as 
he  had  a  right  to  rely  upon,  there  is  reasonable 
ground  for  believing  that  the  peril  is  immedi- 
ate and  menacing,  or  the  necessity  urgent,  he 
is  justified  in  acting  upon  it;  and  the  discovery 
afterwards  that  it  was  false  or  erroneous,  will 
not  make  him  a  trespasser.  But  it  is  not  suffi- 
cient to  show  that  he  exercised  an  honest  judg- 
ment, and  took  the  property  to  promote  the 
public  service;  he  must  show  by  proof  the  na- 
ture and  character  of  the  emergency,  such  as  he 
had  reasonable  grounds  to  believe  it  to  be,  and 
it  is  then  for  a  jury  to  say,  whether  it  was  so 
pressing  as  not  to  admit  of  delay;  and  the  occa- 
sion such,  according  to  the  information  upon 
which  he  acted,  that  private  rights  must  for  the 
time  give  way  to  the  common  and  public  good. 

But  it  is  not  alleged  that  Colonel  Doniphan 
was  deceived  by  false  intelligence  as  to  the 
movements  or  strength  of  the  enemy  at  the 
time  the  property  was  taken.  His  camp  at  San 
Elisario  was  not  threatened.  He  was  well  in- 
formed upon  the  state  of  alTairs  in  his  rear,  as 
well  as  of  the  dangers  before  him.  And  the 
property  was  seized,  not  to  defend  his  position, 
nor  to  place  his  troops  in  a  safer  one,  nor  to  an- 
ticipate the  attack  of  an  approaching  enemy, 
but  to  insure  the  success  of  a  distant  and 
hazardous  expedition,  upon  which  he  was  about 
to  march. 

The  movement  upon  Chihuahua  was  un- 
doubtedly undertaken  from  high  and  pa- 
triotic motives.  It  was  boldly  planned  and  gal- 
lantly executed,  and  contributed  to  the  success- 
ful issue  of  the  war.  But  it  is  not  for  the 
court  to  say  what  protection  or  indemnity  is 
due  from  the  public  to  an  officer  who,  in  his 
zeal  for  the  honor  and  interest  of  his  country, 
and  in  the  excitement  of  military  operations, 
has  trespassed  on  private  rights.  That  ques- 
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tion  belongs  to  the  Political  Department 
of  the  government.  Our  duty  is  to  de- 
termine under  what  circumstances  private 
property  may  be  taken  from  the  owner 
by  a  military  officer  in  a  time  of  war.  And  the 
question  here  is,  whether  the  law  permits  it  to 
be  taken  to  insure  the  success  of  any  enterprise 
against  a  public  enemy  which  the  commanding 
officer  may  deem  it  advisable  to  undertake. 
And  we  think  it  very  clear  that  the  law  does 
not  permit  it. 

The  case  mentioned  by  Lord  Mansfield,  in 
delivering  his  opinion  in  Mostyn  v.  Fabrigas,  1 
Cowp.  180,  illustrates  the  principle  of  which 
we  are  speaking.  Captain  Gambier,  of  the 
British  navy,  by  the  order  of  Admiral  Bosca- 
wen,  pulled  down  the  houses  of  some  sutlers  on 
the  coast  of  Nova  Scotia,  who  'were  ['ISC 
supplying  the  sailors  with  spirituous  liquors, 
the  health  of  the  sailors  being  injured  by  fre- 
quenting them.  The  motive  was  evidently  a 
laudable  one,  and  the  act  done  for  the  public 
service.  Yet  it  was  an  invasion  of  the  rights  of 
private  property,  and  without  the  authority  of 
law,  and  the  officer  who  executed  the  order  was 
held  liable  to  an  action,  and  the  sutlers  recov- 
ered damages  against  him  to  the  value  of  the 
property  destroyed. 

This  case  shows  how  carefully  the  rights  of 
private  property  are  guarded  by  the  fiiws  in 
England ;  and  they  are  certainly  not  less  valued 
nor  less  securely  guarded  under  the  Constitu- 
tion and  laws  of  the  United  States. 

We  think,  therefore,  that  the  instructions  of 
the  Circuit  Court  on  the  2d  and  3d  points  were 
right. 

The  4th  ground  of  objection  is  equally  un- 
tenable. The  liability  of  the  defendant  at- 
tached the  moment  the  goods  were  seized,  and 
the  jury  have  found  that  the  plaintiff  did  not 
afterwards  resume  the  ownership  and  posses- 
sion. 

Indeed,  we  do  not  see  any  evidence  in  the 
record  from  which  the  jury  could  have  found 
otherwise.  From  the  moment  they  were  taken 
possession  of  at  San  Elisario,  they  were  under 
the  control  of  Colonel  Doniphan,  and  held  sub- 
ject to  his  order.  They  were  no  longer  in  the 
f>ossession  or  control  of  the  plaintiff;  and  the 
OSS  which  happened,  was  the  immediate  and 
necessary  consequence  of  the  coercion  which 
compelled  him  to  accompany  the  troops. 

It  is  true,  the  plaintiff  remained  with  his 
goods  and  took  care  of  them,  as  far  as  he  could, 
during  the  march.  But  whatever  he  did  in 
that  respect  was  by  the  orders  or  permission  of 
the  military  authorities.  He  had  no  independ- 
ent control  over  them. 

Neither  can  his  efforts  to  save  them  from  loss, 
after  they  arrived  at  the  town  of  Chihuahua, 
by  sale  or  otherwise,  be  construed  into  a  re- 
sumption of  possession,  so  as  to  discharge  th* 
defendant  from  liability.  He  had  been  brought 
there  with  the  property  against  his  will;  and 
his  goods  were  subjected  to  the  danger  in  which 
they  were  placed  by  the  act  of  the  defendant. 
And  the  defendant  cannot  discharge  himself 
from  the  immediate  and  necessary  consequences 
of  his  wronsjful  act,  by  abandoning  all  care  and 
control  of  the  property  after  it  reached  Chihua- 
hua, and  leaving  the  plaintiff  to  his  own  efforts 
to  save  it.  He  could  not  discharge  himself 
without  restoring  the  possession  in  a  place  of 
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•afetj;  or  in  a  place  wliere  the  plaintiff  was 
willing  to  accept  it.  And  the  plaintiff  con- 
vtantly  refused  to  take  the  risk  upon  himself, 
after  they  arrived  at  Cliihuahua,  as  well  as  on 
the  march,  and  warned  Colonel  Doniphan  that 
he  would  not. 

Neither  can  the  permission  given  to  the 
plaintiff  to  leave  tte  troops  and  go  to  the 
Hacienda  of  Pams,  affect  his  rights.  He 
1S7*]  *waa  then  in  the  midst  of  the  enemy's 
country,  and  to  leave  the  American  forces  at 
that  point  might  have  subjected  his  person  and 
property  to  greater  dangers  than  he  incurred  by 
remaining  with  them.  The  plaintiff  was  not 
bound  to  take  upon  himself  any  of  the  perils 
which  were  the  immediate  consequences  of  the 
original  wrong  committed  by  the  defendant  in 
seizing  his  property  and  compelling  him  to  pro- 
ceed with  it  and  accompany  the  troops. 

The  5th  point  may  be  disposed  of  in  a  few 
words.  If  the  power  exercised  by  Colonel 
Doniphan  had  been  within  the  limits  of  a 
discretion  confided  to  him  by  law,  his  order 
would  have  justified  the  defendant  even  if  the 
commander  had  abused  his  power,  or  acted 
from  improper  motives.  But  we  have  already 
said  that  the  law  did  not  confide  to  him  a  dis- 
cretionary power  over  private  property.  .Urgent 
necessity  would  alone  give  him  the  right;  and 
the  verdict  finds  that  this  necessity  did  not  ex- 
ist. Consequently  the  order  g^ven  was  an  order 
to  do  an  illegal  act ;  to  commit  a  trespass  upon 
the  property  of  another;  and  can  afford  no  jus- 
tification to  the  person  by  whom  it  was  exe- 
cuted. The  case  of  Captain  Gambler,  to  which 
we  have  just  referred,  is  directly  in  point  upon 
this  question.  And  upon  principle,  independ- 
ent of  the  weight  of  judicial  decision,  it  can 
never  be  maintained  that  a  military  officer  can 
justify  himself  for  doin^  an  unlawful  act,  by 
producing  the  order  of  his  superior.  The  order 
may  palliate,  but  it  cannot  justify. 

But  in  this  case  the  defendant  does  not  stand 
in  the  situation  of  an  officer  who  merely  obeys 
the  command  of  his  superior.  For  it  appears 
that  he  advised  the  order,  and  volunteered  to 
execute  it,  when,  according  to  military  usage, 
that  duty  more  properly  l^longed  to  an  officer 
of  inferior  gprade. 

We  do  not  understand  that  any  objection 
is  taken  to  the  jurisdiction  of  the  Circuit  Court 
over  the  matters  in  controversy.  The  trespass, 
it  is  true,  was  committed  out  of  the  limits  of 
the  United  States.  But  an  action  mi^ht  have 
been  maintained  for  it  in  the  Circuit  Court 
for  any  district  in  which  the  defendant  might 
be  found,  upon  process  against  him,  where  the 
citizenship  of  the  respective  parties  gave  juris- 
diction to  a  court  of  the  United  States.  The 
•abject  was  before  this  court  in  the  case  of  Mc- 
Kenna  v.  Fisk,  reported  in  1  How.  241,  where 
the  decisions  upon  the  question  are  referred  to, 
and  the  jurisdiction  in  cases  of  this  description 
maintained. 

Upon  the  whole,  therefore,  It  Is  the  opinion 
of  this  court,  that  there  is  no  error  in  the  in- 
structions given  by  the  Circuit  Court,  and  that 
the  judgment  must  be  affirmed,  with  costs. 

IS 8*]   *Mr.  Justice  Daniel  dissented: 

In  this  case  I  find  myself  constrained  to  dis- 
agree with  the  opinion  of  the  court  just  pro- 
nounced. This  disagreement  ia  not  so  much 
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the  result  of  any  view  taken  by  me  of  the  testi- 
mony in  this  case,  in  conflict  with  that  adopted 
by  my  brethren;  for,  with  respect  to  the  char- 
acter of  the  testimony,  were  that  the  subject 
regularly  before  us,  there  perhaps  would  exist 
little  or  no  difference  of  opinion.  With  some 
modifications,  perhaps  unimportant,  I  might 
have  agreed  also  to  the  legal  propositions  laid 
down  by  the  court,  so  far  as  I  have  been  able 
to  extract  them  from  the  charge  of  the  judge. 
My  disagreement  with  the  majority,  relates  to 
a  great  principle  lying  at  the  foundation  of  all 
legal  inquiries  into  matters  of  fact;  lying,  in- 
deed, at  the  foundation  of  civil  society  itself: 
the  preservation,  in  its  fullest  scope  and  integ- 
rity, unaffected,  and  even  unapproached  by  im- 
proper influences,  direct  or  indirect,  of  the  ven- 
erable, the  sacred,  the  unappreciable  trial  by 
jury.  In  the  remark  just  made,  or  in  any 
criticism  which  may  be  attempted  as  to  the 
charge  of  the  judge  at  circuit,  in  this  case,  I 
would  have  it  unflerstood  that  there  is  no  offi- 
cer to  whose  learning,  or  to  whose  integrity 
of  purpose,  I  would  with  greater  confldcnce 
intrust  either  the  rights  of  the  citizen,  or  the 
exposition  of  the  law,  than  I  would  to  the  judge 
whose  opinion  is  before  us;  but  in  this  instance, 
it  seems  to  me,  that  in  accordance  with  a  prac- 
tice which,  although  it  has  obtained  in  some  of 
the  courts,  is  regarded  as  irregular  and  mis- 
chievous, he  has  stepped  beyond  the  true  limits 
of  the  judicial  province.  Duty  demands  of  me, 
therefore,  however  ineffectual  the  effort,  that  I 
should  oppose  my  feeble  resistance  to  the  ag- 
gression. 

I  object  to  the  charge  of  the  judge  in  this 
case,  as  I  would  to  every  similar  charge  of  a 
couit  presiding  over  a  jury  trial  at  common 
law,  because  it  is  not  conflned  to  a  statement  of 
the  points  of  law  raised  by  the  pleadings,  and 
to  the  competency  or  relevancy  of  the  testi- 
mony offered  by  either  party  in  reference  to 
those  points;  but  extends  to  the  weight  and 
efficiency  of  the  evidence,  all  admissible,  and 
in  fact  admitted,  and  declares  to  the  jury  mi- 
nutely and  emphatically,  what  that  testimony 
does  or  does  not  prove.  And  now  let  us  exam- 
ine the  language  of  the  dharge.  It  is  as  fol- 
lows: 

'*One  ground  on  which  the  defense  is  placed 
is,  that  the  plaintiff  was  engaged  in  an  unlaw- 
ful trade  with  the  public  enemy;  and  that, 
being  engaged  in  an  unlawful  trade,  his  goods 
were  liable  to  confiscation;  and  any  person, 
particularly  an  officer  of  the  army,  could  seize 
the  same. 

This  ground,  as  I  understand  the  evidence, 
has  altogether  failed.  He  was  not  only  not  so 
engaged,  but  was  engaged  in  trading  with  that 
portion  'of  the  territory  reduced  to  sub-  ['IS* 
jection  by  our  arms,  and  where  his  trading  with 
the  inhabitants  was  permitted  and  encouraged. 
The  army  was  directed  to  hold  out  encourage- 
ment to  the  traders.  There  is  no  foundation, 
therefore,  for  this  branch  of  the  defense.  An- 
other ground  taken  by  the  defendant,  and  re- 
lied upon,  depends  upon  another  principle  of 
public  law,  viz.:  the  taking  possession  of  the 
goods  at  a  time  and  place  when  it  was  neces- 
sary for  the  purpose  of  preventing  them  from 
falling  into  the  hands  of  the  enemy.  This  has 
been  urged  as  particularly  applicable  to  the 
plaintiff's  goods,  some  of  which  consisted  of  ar- 
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tides  which  might  be  used  as  munitions  of  war, 
wagons  for  transportation,  etc. 

Taking  the  whole  of  the  evidence  together, 
and  givmg  full  effect  to  every  part  of  it, 
we  think  this  branch  of  the  defense  has  also 
failed. 

No  case  of  peril  or  danger  has  been  proved 
which  would  lay  a  foundation  for  taking  posses- 
sion of  the  goods  of  the  plaintiff  at  San  Elisa- 
rio,  on  that  ground,  either  as  it  respects  the 
state  of  tjie  country,  or  the  force  of  the  public 
enemy.  On  the  contrary,  it  was  in  the  posses- 
sion of  the  arms  of  this  government.  There 
was  no  enemy,  no  public  force  at  the  time  in 
the  neighborhood,  which  put  the  goods  in  the 
danger  of  being  captured.  The  plaintiff's  goods, 
therefore,  stood  in  the  same  condition  as  the 
goods  of  any  other  trader  in  the  country.  The 
testimony  does  not  make  out  a  case  of  sei- 
zure of  property  justified  by  the  peril  of  its 
falling  into  the  enemy's  hands.  The  peril  must 
be  immediate  and  urgent,  not,  contingent  or  re- 
mote; otherwise  every  citizen's  property,  par- 
ticularly on  the  frontiers,  would  be  liable  to 
be  seized  or  destroyed,  as  it  must  always  be 
more  or  less  exposed  to  capture  by  the  public 
enemy.  The  principle  itself,  if  properly  ap- 
plied, of  the  right  to  take  property  to  pre- 
vent it  from  falling  into  the  hands  of  the  ene- 
my, is  undisputed.  But  in  this  case  there  was 
no  immediate  or  impending  danger,  no  enemy 
advancing  to  put  the  go^s  in  peril.  They 
were  more  exposed  to  marauding  parties  than 
to  any  public  force,  the  danger  from  which 
the  plaintiff  considered  himself  able  to  take 
care  of.  The  next  ground  of  defense,  and 
which  constitutes  the  principal  question  in 
the  case,  and  upon  which  it  must  probably 
ultimately  turn,  is  the  taking  of  the  goods  by 
the  public  authorities  for  public  use.  I  ad- 
mit the  principle  of  public  law;  but  this  rests 
likewise  upon  the  law  of  necessity.  I  have  no 
doubt  of  the  right  of  a  military  ofiRcer,  in  a  case 
of  extreme  necessity,  for  the  safety  of  the  gov- 
ernment or  of  the  army,  to  take  private  prop- 
erty for  the  public  service. 

An  army  upon  its  march,  in  danger  from  the 
public  enemy,  would  have  a  right  to  seize  the 
140*]  property  of  the  citizen,  and  use  'it  to 
fortify  itself  against  assault  while  the  danger 
existed  and  was  impending,  and  the  officer 
ordering  the  seizure  would  not  be  liable  as  a 
trespasser;  the  owner  must  look  to  the  Govern- 
ment for  indemnity.  The  safety  of  the  country 
is  paramount,  and  the  rights  of  the  individual 
must  yield  in  case  of  extreme  necessity.  No 
doubt,  upon  the  testimony,  if  the  enemy  had 
been  in  force,  in  the  neighborhood  of  the 
United  States  troops,  with  the  disparity  which 
existed  at  Sacramento,  and  the  same  danger  for 
the  safety  of  the  troops  existed  at  San  Elisario 
that  threatened  them  there,  the  commanding 
officer  might,  for  the  safety  of  this  army, 
seize  and  use,  while  the  dan^r  continued,  the 
wagons  and  teams  of  the  plaintiff  that  could  be 
immediately  brought  into  the  service,  to  meet 
and  overcome  the  impending  danp^er.  An  im- 
mediate, existing,  and  overwhelming  necessity 
would  justify  the  seizure  for  the  safety  of  the 
army. 

Looking,  however,  at  the  testimony,  it  seems 
to  me  quite  clear  that  these  goods  were  seized, 
not  on  account  of  any  impending  danger  at 
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the  time,  or  for  the   purpose   of  being   used 
against  an  immediate  assault  of  the  enemy,  by 
which  the  command  might  be  endangered,  but 
that  they  were  seized  and  taken  into  the  public 
service  for  the  purpose  of  co-operating  with  the 
army  in  their  expedition  into  the  enemy's  coun- 
try, to  Chihuahua.     The   mules,  wagons,   and 
goods  were  taken  into  the  public  service  for  tke 
purpose  of  strengthening  the  army,  and  aiding 
in  the  accomplishment  of  the  ulterior  object  of 
the  expedition,  which  was  the  taking  of  Chi- 
huahua; it  was  not  to  repel  a  thi'eatened  as- 
sault, or  to  protect  the  army  from  an  impend- 
ing peril;   in  my  judgment,  all  the  evidence 
taken  together  does  not  make  out  an  immediate 
peril  or  urgent  necessity  existing  at  the  time 
of  seizure  which  would  justify  the  officer  in 
taking  private  property  and  impressing  it  into 
the  public  service;  the  evidence  does  not  bring 
the  case  within  the  principle  of  extreme  neces- 
sity; it  does  not  make  out  such  a  case,  or  one 
coming  within  the  principle;  there  is  not  only 
no  evidence  of  an  impending  peril  to  be  resisted 
by  the  public  force,  but  the  goods  were  taken 
for  a  different  purpose,  viz.:  for  the  purpose  of 
co-operating  with  the  army  against  Chihuahua; 
the  army  had  to  march  over  two  hundred  miles 
before   it   reached   or   found   the   enemy;    the 
danger,  if  any,  lay  in  the  pursuit,  not  in  re- 
maining at  San  Elisario  or  returning  to  Santa 
F6;    there    had    been    a    sudden    insurrection 
against  the  authority  of  the  government  in  that 
neighborhood,    but    it    was    immediately    sup- 
pressed. 

As  to  the  remaining  grounds  of  defense,  the 
liability  of  the  defendant  for  taking  the  goods 
and  appropriating  them  to  the  public  service 
accrued  at  the  time  of  the  seizure ;  if  it  was  an 
unlawful  taking,  the  liability  immediately  at- 
tached, and  the  'question  was  whether  [*141 
that  liability  had  been  discharged  or  released 
by  any  subsequent  act  of  the  plaintiff;  Colonel 
Mitchell,  who  executed  the  order,  was  not  alone 
responsible.  Colonel  Doniphan,  who  gave  the 
order,  was  also  liable;  they  were  jointly  and 
severally  responsible;  then,  was  any  act  done 
by  the  plaintiff  which  waived  the  liability,  or 
by  which  he  resumed  the  ownership  and  pos- 
session of  the  goods  T  Certainly  the  abandon- 
ment of  the  goods  to  Colonel  Doniphan  cannot 
be  regarded  as  an  act  of  resumption  of  owner- 
ship; on  the  contrary,  it  was  consistent  with 
the  assertion  of  his  liability;  there  had  been  a 
negotiation  between  them;  Colonel  Doniphan 
advised  him  to  sell  the  goods  at  Chihuahua  and 
look  to  the  government  for  indemnity,  and,  in 
pursuance  of  this,  measures  were  taken  for 
their  protection  and  safe-keeping.  I  doubt  if 
there  be  any  evidence  showing  an  intent  on 
the  part  of  the  plaintiff  to  resume  ownership 
over  the  goods  as  his  private  property  after 
they  had  been  seized  by  the  army,  or  any  act 
done  by  him  that  would,  when  properly  viewed, 
lead  to  that  result." 

The  bill  of  exceptions  concludes  as  follows: 

"After  the  judge  expressed  his  views  of  the 
case  as  above  stated,  the  counsel  on  both  sides 
declined  going  to  the  jury. 

The  presiding  judge  accordingly  charged  the 
jury  that  the  law  was  as  had  been  stated  by 
him,  and  that  if  they  asrreed  with  him  in  his 
view  of  the  facts,  that  they  would  find  for  the 
plaintiff,  otherwise  for  the  defendant. 
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The  counsel  for  the  defendant  did  then  and 
there  except  to  each  of  the  foiir  propositions 
mentioned  in  the  charge  above  stated. 

The   jury,   without   leaving   their   seats,   re- 
turned a  verdict  for  the  plaintiff  for  $00,806.44. 
And  because  none  of  the  said  exceptions,  so 
offered  and  made  to  the  opinions  and  decisions 
of  the  said  associate  justice,  do  appear  upon 
the  record  of  the  said  trial;  therefore,  on  the 
prayer  of  the  said  defendant,  by  his  said  coun- 
sel, the  said  associate  justice  hath  to  the  bill 
of   exceptions   set   his   seal,  April   Term,   one 
thousand  eight  hundred  and  fifty. 

S.  Nelson,  [seal.]'* 
The  record,  above  cited,  informs  us  that  after 
the  judge  had  expressed  his  views  of  the  case 
as  above  stated,  the  counsel  on  both  sides  de- 
clined going  to  the  jury.  And  surely,  after 
8uch  an  expression,  no  other  result  could  well 
have  been  anticipated.  In  the  first  place,  the 
counsel  for  the  plaintiff  could  not  have  made 
to  the  jury  so  authoritative  an  argument  in  be- 
half of  his  client;  and  in  the  next  place  the 
eonnsel  for  the  defendant  must  have  been  a 
rash  man  could  he  have  attempted  to  throw  his 
individual  weight  (whatever  might  have  been 
his  ability)  in  opposition  to  this  authoritative 
declaration  and  influence  of  the  court.  Nay, 
143*]  *it  may  be  insisted,  that  if  the  court,  in 
passing  upon  the  weight  of  the  evidence,  was 
acting  within  its  legitimate  sphere,  the  counsel 
would  have  been  justly  obnoxious  to  the  impu- 
tation of  indecorum,  if  not  of  contempt,  in  as- 
sailing before  the  jury  the  judge's  decision ;  for 
the  respective  provinces  of  the  court,  the  coun- 
sel, and  the  jury,  are  separate,  distinct  and 
well  defined,  and  neither  should  be  subject  to 
invasion  by  the  other. 

But  after  the  counsel  had  been  thus  silenced, 
and  the  weight  of  the  evidence  fully  and 
minutely  pronounced  upon  by  the  court,  it  is 
insisted,  that  the  alleged  irregularity  was  en- 
tirely cured,  By  a  declaration  from  the  court  to 
the  jury,  **that  if  they  agreed  with  him  in  his 
view  of  the  facts,  they  should  find  for  the  plain- 
tiff, otherwise  they  might  find  for  the  defend- 
ant." But  the  natural,  and  obvious  inquiry 
here  is,  what  the  judge's  view  of  the  facts  had 
to  do  with  this  matter.  It  was  the  jury  who 
were  to  find  the  facts  for  the  judge,  and  not 
the  judge  who  was  to  find  the  facts  for  the 
jury;  and  if  the  verdict  is  either  formally,  or 
in  effect,  the  verdict  of  the  judge,  it  is  neither 
according  to  truth  nor  common  sense,  the  ver- 
dict of  the  jury;  and  these  triers  of  fact  had 
better  be  dispensed  with,  as  an  useless,  and*  in- 
deed an  expensive  and  cumbersome  formula  in 
eourts  of  law,  than  be  preserved  as  false  indicia 
of  what  they  in  reality  do  not  show.  Moreover, 
this  determination  of  facts  by  the  court  does 
not  place  the  parties  upon  fair  and  equal 
grounds  of  contest  before  the'  minds  of  the 
jury;  it  is  placing  the  weight  of  the  court, 
which  must  always  be  powerfully  felt,  on  the 
side  of  one  of  the  parties,  and  causing  the 
scale  necessarily  to  preponderate  by  throwing 
the  sword,  which,  under  such  circumstances, 
can  hardly  be  called  the  sword  of  justice,  into 
one  of  the  scales  in  which  the  rights  of  the  par- 
ties are  hanging. 

The  practice  of  passing  upon  the  weight  of 
the  evidence  and  of  pronouncing  from  the 
l>ench  what  that  evidence  does  or  does  not  prove 
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accords  neither  with  the  nature  and  objects  of 
jury  trials,  as  indicated  by  its  very  name,  nor 
as  affirmed  by  the  fathers  of  the  law  who  have 
defined  this  institution  and  proclaimed  it  to  be 
the  ark  of  safety  for  life,  liberty  and  property. 
Thus  it  is  called  the  trial  per  pais,  or  by  the 
country,  to  distinguish  it  as  a  determination  of 
the  rights  of  the  subject  or  citizen  by  his  fellow 
subjects  or  citizens,  from  a  determination  there- 
on by  the  action  of  mere  officials  or  creatures 
of  the  government.  And  with  respect  to  the 
peculiar  intent  and  effects  of  this  tribunal  of 
the  people  we  read  thus:  Justice  Blackstone, 
speaking  of  this  institution,  says:  "The  trial 
by  jury  has  ever  been,  and,  I  trust  ever  will  be, 
looked  upon  as  the  glory  of  the  English  law. 
And  if  it  has  so  ^eat  an  advantage  over  oth- 
ers in  regulating  civil  property,  how  much  must 
that  advantage  be  hightened  when  *it  [*143 
is  applied  to  criminal  cases  I  It  is  the  most  tran- 
scendent privilege  which  any  subject  can  enjoy 
or  wish  for,  that  he  cannot  be  affected,  either 
in  his  property,  his  liberty,  or  his  person,  but 
by  the  unanimous  consent  of  twelve  of  his 
neighbors  and  equals."  Again  he  says:  "Great 
as  this  eulogium  may  seem,  it  is  no  more  than 
this  admirable  constitution,  when  traced  to  its 
principles,  will  be  found  in  sober  reason  to 
deserve.  The  impartial  administration  of  jus- 
tice, which  secures  both  our  persons  and  our 
property,  is  the  great  end  of  civil  society.  But 
if  that  be  entirely  intrusted  to  the  magistracy, 
a  select  body  of  men,  and  those  generally 
selected  by  the  prince,  or  such  as  enjoy  the 
highest  offices  in  the  state,  their  decisions,  in 
spite  of  their  own  natural  integrity,  will  have 
frequently  an  involuntary  bias  towards  those  of 
their  own  rank  and  dignity.  It  is  wisely  or- 
dered, therefore,  that  the  principles  and  axioms 
of  law,  which  are  general  propositions  flowing 
from  abstracted  reason,  and  not  accommodated 
to  times  or  men,  should  be  deposited  in  the 
breasts  of  the  judges,  to  be  occasionally  applied 
to  such  facts  as  come  properly  ascertained  be- 
fore them.  For  here  partiality  can  have  little 
scope:  The  law  is  well  known,  and  is  the  same 
for  all  ranks  and  degrees;  it  follows  as  a  reg- 
ular conclusion  from  the  premises  of  facts  pre- 
established.  But  in  settling  and  adjusting  a 
question  of  fact,  when  entrusted  to  any  single 
magistrate,  partiality  and  injustice  have  an 
ample  field  to  range  in,  either  by  boldly  as- 
serting that  to  be  proved  which  is  not  so,  or 
by  more  artfully  suppressing  some  circum- 
stances, stretching  Und  warping  others,  and  dis- 
tinguishing away  the  remainder."  And  again: 
"Every  new  tribunal  erected  for  the  decision 
of  facts  without  the  intervention  of  a  jury 
(whether  composed  of  justices  of  the  peace, 
commissioners  of  the  revenue,  or  judges  of  a 
court  of  conscience,  or  any  other  standing  mag- 
istracy) is  a  step  towards  establishing  aris- 
tocracy, the  most  oppressive  of  absolute  gov- 
ernments. It  is,  therefore,  upon  the  whole,  a 
duty  which  every  man  owes  to  his  country, 
his  friends,  his  posterity,  and  himself,  to  main- 
tain, to  the  utmost  of  his  power,  this  valuable 
constitution  in  all  its  rights;  to  restore  it  to 
its  ancient  dignity  if  at  all  impaired  by  the 
different  value  ef  property,  or  otherwise  de- 
viated from  its  first  institution;  and  above  all 
to  guard  it  against  the  introduction  of  new  and 
arbitrary    methods    of    trial,    which,   under    a 
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variety  of  plausible  pretenses,  may  in  time  im- 
perceptibly undermine  this  best  preservative  of 
English  liberty." 

With   regard  to  the  legitimate  and  proper 
mode  of  operation,  and  effect  of  the  trial  by 
jury,  the  language  of  Lord  Coke  should  ever 
be  kept  in  mind,  as  furnishing  the  true  and 
only  true  standard  by  which  to  measure  this 
valuable  institution.    After  giving  his  deriva- 
tion of  the  terms  "verdict"  and   "judgment," 
144*]    *this  great  common   lawyer  proceeds, 
"£t  sicut  ad  auoestionem  juris  non  respondent 
juratores  sed  judices;  sic  ad  qucestionem  facti, 
non    respondent    judices    sed   juratores."     For 
jurors  are  to  tr^  the  fact,  and  the  judges  ought 
to  judge  according  to  the  law  that  ariseth  up<m 
the  fact,  for  ex  facto  jus  oritur.    The  manner 
of  stating  the  above  propositions  by  this  great 
lawyer  and  commentator  is  worthy  of  particu- 
lar attention,  as  defining  and  illustrating  with 
clearness  and  precision,  the  powers  and  duties 
of  the  court  and  the  jury.    He  has  not  simply 
said,  ad  qusestionem  juris  respondent  judices, 
nor  in  like  manner  ad  quiBstionem  facti,  re- 
spondent jiu-atores,  but  he  has  placed  them  in  a 
striking  opposition  and  contrast,  and  drawn  a 
well-defined  limit  around  the  functions  of  both 
the  court  and  the  jury,  and  informed  them,  in 
terms  too  unequivocal  for  misapprehension,  that 
the  limit,  thus  prescribed,  neither  has  the  pow- 
er to  transcend;  has  declared  to  each  what  it 
shall  not  do.     Thus,  literally  translated,  his 
annunciation  is  '*And  as  with  respect  to  the 
questions  of  law,  the  jury  must  not  respond, 
but  onlv  the  judges;  so,  or  in  like  manner,  or 
under  like  restriction,  the  judges  must  not  re- 
spond to  questions  of  fact,  but  only  the  jury." 
There  can  be  no  escape  from  the  force  of  the 
positions  thus  laid  down  by  Lord  Coke,  by  the 
argument   that   the   jury   are   not    absolutely 
boimd  by  the  opinion  pronounced  by  the  court 
upon  the  weight  of  the  evidence.    The  proper 
inquiry  here  is,  not  as  to  the  absolute  and  bind- 
ing authority  of  the  court's  opinion  upon  the 
weight  of  evidence,  but  that  inquiry  is,  what 
are  the  legitimate  and  appropriate  functions  of 
the  court  and  the  jury;  whether  the  former,  in 
pronouncing  upon  the  weight  of  the  evidence, 
can,  within  any  rational  sense,  be  responding 
only  to  questions  of  law,  or  whether  it  is  not 
controlling  the  free  action  of  the  jury  by  the 
indirect    exertion    of   a    power   which    all   are 
obliged  to  concede  that  it  does  not  legitimately 
possess ;  the  power  of  responding  to  the  facts  of 
the  case.    This  is  one  of  the  mischievous  conse- 
quences against  which  we  are  assured  by  Jus- 
tice  Blackstone,  that   the  trial   by   jury   was 
designed  to  guard,  when  he  remarks  that,  "in 
settling  and  adjusting  a  question  of  fact  when 
intrusted  to  any  single  magistrate,  partiality 
and  injustice  have  an  ample  field  to  range  in, 
either  by  boldly  asserting  that  to  be  proved 
which  is  not  so,  or  by  more  artfully  suppress- 
ing some  circumstances,  stretching  and  warp- 
ing others,  and  distinguishing  away  the  remain- 
der."    And  if  this  power  of  interpretation  or 
of  weighing  the  evidence  cannot  safely  be  de- 
posited within  the  regular  commission  of  the 
Judge,  much  less  should  an  attempt  to  wield 
that  power  be  tolerated,  when  confessedly  be- 
yond his  commission.    The  objection  here  urged 
to  the  interposition   of  the  court  as   to   the 
145*]   weight  of  evidence,  is  by  *no  means 
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weakened  by  the  excuse  or  explanation  that 
such  declaration  by  the  court  is  not  binding, 
but  is  given  in  the  way  of  advice  to  the  jury; 
the  essence  of  the  objection  is  perceived  in  the 
control  and  influence  which  an  mterposition  by 
court  is  almost  certain  to  produce  upon  the 
otherwise  free  and  imembarrassed  action  of  the 
jury,  and  the  restraint  it  imposes  upon  the 
views  and  efforts  of  the  advocate,  who,  in  a 
great  majority  of  instances,  will  hardly  venture 
to  throw  himself  openly  into  a  conflict  with  the 
court.  And  again  the  maxim  which  declares 
that  ad  qusestionem  facti  non  respondent  ja- 
dices,  would  seem  to  forbid  this  advice  altogeth- 
er, or  to  render  it  officious  or  irregular  at  least. 
The  court  can  exercise  a  legitimate  and  effect- 
ual control  over  the  verdict  of  juries  by  the 
award  of  new  trials,  and  should  be  restricted 
to  this  regular  exertion  of  its  acknowledged 
power.  L&  us  test  this  interposition  by  the 
court,  by  comparing  it  with  a  similar  irregu- 
larity on  the  part  of  the  jury.  "Ad  qusestionem 
juris  non  respondenf  juratores  sed  judices," 
says  the  maxim.  Now,  suppose  the  jury  sworn 
in  a  cause  should  declare  to  the  court  what  evi- 
dence was  competent  or  relevant  to  the  issues 
they  were  to  try,  and  what,  in  ineir  view, 
should  be  the  law  governing  the  contest  be- 
tween the  parties.  Would  not  such  a  proceed- 
ing be  regarded  as  extremely  irregular  and  whol- 
ly unjustifiable?  And  why  would  it  be  so  re- 
garded? Simply  because  in  so  acting,  the  jury 
would  transcend  the  province  assign^  them  by 
their  duty;  because  tney  would  not  be  conform- 
ing to  the  maxim  ad  qusestionem  legis  non  re- 
spondent iuratores  sed  judices.  And  yet,  per- 
haps, there  would  be  greater  color  for  this  pro- 
ceeding than  can  be  found  to  excuse  the  inter- 
ference by  the  court  in  questions  of  fact;  for 
it  is  undeniable  that  from  the  earliest  periods 
of  the  practice  of  jury  trials,  the  jury,  of  right, 
could  find  a  general  verdict,  thereby  constitut- 
ing themselves  judges  both  of  law  and  fact. 

In  accordance  with  the  maxim  quoted  from 
Lord  Coke,  may  be  cited  other  authorities  of 
great  weight.  Thus,  in  the  case  of  Rex  v.  Poole, 
to  be  found  in  Cases  in  the  King's  Bench,  in 
the  time  of  Ix>rd  Hardwicke,  it  is  said  by  Hard- 
wicke,  Ch.  J.,  that  "it  is  of  the  greatest  conse- 
quence to  the  law  of  England,  and  to  the  sub- 
ject, that  the  powers  of  the  judge  and  the  jury 
be  kept  distinct;  that  the  judge  determine  the 
law,  and  the  jury  the  fact;  and  if  ever  they 
come  to  be  confounded,  it  will  prove  the  con- 
fusion and  destruction  of  the  law  of  England." 
So  likewise  in  Foster,  p.  256,  it  is  said,  that 
"the  construction  of  the  law,  upon  the  facts 
found  by  the  jury,  is  in  all  cases  undoubtedly 
the  proper  province  of  the  court."  It  has  been 
said,  that  the  course  pursued  by  the  judge  in 
this  case  is  in  conformity  with  the  practice  of 
the  courts  of  England,  and  in  the  *ma-  [*146 
jority  of  the  States  of  this  Union.  For  the  es- 
tablishment of  the  position  assumed,  either 
with  regard  to  the  English  courts,  or  with  re- 
spect to  the  tribunals  of  the  several  States,  no 
authorities  have  been  cited;  but,  even  if  this 
position  should  be  conceded,  it  is  not  the  lesA 
clear  that  the  rule  it  is  invoked  to  sustain  is  a 
flagrant  departure  from  the  great  principle  so 
emphatically  asserted  by  the  fathers  of  the  law, 
and  should  not  the  less  be  viewed  and 
shunned  as  an  abuse,  rataer  than  an  example 

Howard  IS. 


1851 


Mitchell  y.  Habmont. 


146 


worthy  of  imitation.  In  what  number  of  states 
of  this  confederacy  such  a  practice  (such  an 
abuse,  as  I  would  term  it),  may  prevail  has  not 
been  shown;  certain  it  is,  that  in  many  of  the 
Southern  States  it  does  not  obtain,  and  would 
not  be  tolerated.  It  has  also  been  said,  that  the 
ripht  of  the  judge  to  instruct  the  jury  upon  the 
wei<rht  of  testimony  has  been  ruled  as  the  es- 
tablished doctrine  of  this  court.  If  this  be  so. 
it  is  a  revelation  which  the  friends  of  jury  trial, 
in  its  full  integrity  and  independence,  will  grieve 
to  learn,  and  will  be  disposed  to  regard  as  a 
demolition  by  this  court  of  that  sacred  ark  of 
civil  liberty,  for  which,  by  the  greatest  services 
it  may  render,  it  can  hardly  ever  be  able  to  atone. 
It  is  true  tdat,  in  the  case  of  Carver  v.  Jackson, 
4  Pet.  80,  there  is  an  expression  of  Mr.  Justice 
Story,  in  delivering  the  opinion  of  the  court, 
broad  enouffh  to  cover  this  irregular  exercise 
of  power  by  the  court  in  its  widest  extent.  But, 
upon  examination,  it  will  be  seen  that  this  ex- 
pression had  no  real  connection  with  the  points 
regularly  before  the  court;  and,  as  a  mere  dic- 
tum, was  entirely  without  authority.  In  the 
introductory  part  of  his  opinion,  Mr.  Justice 
Story,  meaning  merely  to  express  his  disappro- 
bation of  a  practice  of  bringing  up  for  review 
the  entire  charge  of  the  court  below,  without 
stating  specific  points  or  grounds  of  exception, 
as  extremely  inconvenient,  takes  occasion  to 
use  the  following  remark,  namely:  that,  "with 
the  charge  of  the  court  to  the  jury  upon  mere 
matters  of  fact,  and  with  its  commentaries  up- 
on the  weight  of  evidence,  this  court  has  noth- 
ing to  do."  But  it  is  remarkable  that  this 
judge  goes  on  to  say,  with  respect  to  these  com- 
mentaries, that  they  are  of  no  binding  legal 
effect;  thus,  in  reality,  pronouncing  their  con- 
demnation in  the  same  breath  which  sanctions 
their  adm^'ssion  to  effect,  if  it  can  be  done  with- 
out legal  or  binding  obligation,  the  minds  of  the 
jurors.  Surely  it  may  be  assumed  as  a  postu- 
late, that  a  court  of  justice,  in  adjudicating 
upon  the  rights  of  the  citizen  or  of  the  State, 
should  do,  and  can  have  power  to  do,  nothing 
which  is  irregular  or  vain  or  useless.  Its  duty 
and  its  ofilce  is  to  do  the  law,  and  nothing  but 
the  law.  The  anomalous  and  contradictory 
doctrine  above  noticed  has,  I  think,  been  con- 
demned by  a  more  recent  and  a  far  more  cor- 
147*]  rect  decision  of  this  court;  a  decision  'di- 
rectly in  point  upon  this  subject — I  allude  to 
the  case  of  Hanson  v.  Eustace,  2  How.  706. 
In  that  case,  the  late  Justice  Baldwin,  under 
the  rule  which  admits  of  secondary  evidence 
when  the  primary  evidence  is  not  within  the 
power  of  a  party,  or  is  withheld  improperly  by 
his  adversary,  went  so  far  beyond  the  just  ap- 
plication of  the  rule  as  to  say  to  the  jury  what 
the  secondary  or  presumptive  evidence  did  act- 
ually prove;  but  still  accompanied  his  declara- 
tion with  the  salvo,  *that  if  they  agreed  with 
him  In  opinion."  This  is  his. language:  "Should 
your  opinion  agree  with  ours  on  this  point, 
you  will  presume  that  there  was  a  deed  from 
Robert  Phillips,  or  his  heirs,  competent  to  vest 
the  title  to  the  sixth  street  lot  m  the  firm  of 
Robert  &  Isaac  Phillips,  that  it  so  remained  at 
the  time  of  the  assignment,  and  that  it  was  by 
such  conveyance  as  would  enable  them  to  enjoy 
the  property  against  Robert  Phillips  and  his 
beirs."  And  this  court  reversed  the  decision 
of  the  Circuit  Court,  upon  the  ground  that  tne 
14  li.  ed. 


judge's  chai^  declared  to  the  jury  what  their 
conclusions,  from  the  secondary  evidence,  ought 
specifically  to  be.  This  decision  I  regard  as  in 
Strict  conformity  with  the  doctrines  promulged 
by  the  fathers  of  the  law;  the  doctrine  which 
alone  can  prevent  the  inestimable  trial  by  jury 
from  becoming  a  mere  mockery  and  a  deception 
to  those  who  have  been  taught  to  revere  and 
rely  upon  it  as  the  best  safeguard  of  these 
rights.^  Transforming  this  institution  from 
what  it  was  intended  to  be,  and  once  was  in 
reality — a  trial  by  the  country — ^into  a  mere 
formula,  to  be  moulded  at  tne  discretion  of  the 
court.  I  think  that  the  judgment  of  the  Circuit 
Court  should  be  reversed. 

David  D.  Mitchell,  Plaintiff!  In   obedience   to 
in  Error,  I     the  order  of  the 

V.  f     court    in    this 

Manuel  X.  Harmony.  J  case  yesterday, 
the  clerk  of  this  court  having  filed  the  follow- 
ing report,  namely: 

Supreme  Court  of  the  United  States.    No.  178. 
December   Term,   1861. 

David  D.  Mitchell,  Plaintiff]  In  error  to  the 

in  Error,  I     Circuit      Court 

V.  I     of   the   United 

Manuel  X.  Harmony.        [     States  for  the 

Soutnern  District  of  lieyr  York. 

In  calculating  the  interest  on  the  judgment 
of  afilrmance  in  the  above-entitled  cause,  the 
clerk  respectfully  presents,  at  the  instance  of 
the  respective  counsel,  the  following  different 
modes  for  the  consideration  of  the  court: 

1.  Interest,  at  the  rate  of  six  per  cent.,  on 
the  judgment  of  the  Circuit  Court,  from  the 
9th  November,  1850,  the  day  the  judgment 
was  signed,  to  this  date. 

♦2.  Interest,  from  the  1st  April,  1850,  [♦148 
the  first  day  of  the  term  at  which  the  judg- 
ment was  rendered  to  this  date. 

3.  Interest,  at  the  rate  of  7  per  cent.,  from 
9th  November,  1850,  to  26th  February,  1851 
(the  date  of  the  writ  of  error),  and  then  at  6 
per  cent,  on  the  aggregate,  to  this  date. 

4.  Interest,  at  the  rate  of  7  per  cent.,  from  1st 
April,  1860,  to  26th  February,  1851,  and  then 
at  six  per  cent,  on  the  aggregate,  to  this  date. 

The  clerk  feels  bound  to  confine  his  calcula- 
tions to  the  18th  rule  of  the  court,  irrespective 
of  the  Act  of  Congress  of  23d  August,   1842. 

Wm.  Thomas  Carroll, 

C.  S.  C.  U.  S. 
14th  May,  1862. 

Calculation  No.  1. 

$96,866.38  Judgment  of  Circuit  Court,  U. 
S.,  for  New  York,  signed  9th 
November,  1850. 

8,706.86  Interest,  at  6  per  cent,  per  an- 
num, from  9th  November,  1850, 
to    14th    May,    1852 — one   year. 


$104,562.23        six  months,  and  five  days. 

Calculation  No.  2. 

$96,866.38    Judgment  of  Circuit  Court,  U.  8., 

for    New    York,    rendered    1st 
Apnl,  1860. 
12,204.67    Interest,   at   6   per  cent,   per  an- 
num,  from   Ist   April,   1860,  to 
14th  May,  1852 — ^two  years,  one 


$108,069,961      month,  and  fourteen  days. 


89 


148 


SUPBEME  COUBT  OF  THE  UNITED  STATES. 


1851 


Calculation  No.  3. 

$96^55.38  Judgment  of  Circuit  Court,  U. 
S.,  for  New  York,  signed  9th 
November,  1860. 
1,994.35  Interest,  at  7  per  cent,  per  an- 
num, from  9th  November, 
1850,  to  26th  February,  1851— 
three     months     and     seventeen 


97,849.73        days. 

7,139.51     Interest  on  this  amount  at  6  per 

cent,    per    annum,    from    26th 

February,    1851,    to    14th    May, 

1852— -one    year,    two    months, 


$104,989.24        and  eighteen  days. 

Calculation  No.  4. 

$95,855.38  Judgment  of  Circuit  Court,  U. 
S.,  for  New  York,  rendered  Ist 
April,  1850. 
0,076.16  Interest,  at  7  per  cent,  per  an- 
num, from  Ist  April,  1850,  to 
26th     February,     1851     —    ten 


$101,931.53        months  and  twenty-six  days. 

7,440.99    Interest  on  this  amount,  at  6  per 

cent,    per    annum,    from    26th 

February,    1851,    to    14th    May, 

— — —        1852 — one    year,    two    months, 

$109,372.52        and  eighteen  days. 

149*]    *And  Mr.  Vinton  having  filed  the  fol- 
lowing exceptions,  namely: 

The  Defendant  in  Error,  M.  X.  Harmony, 
excepts  to  the  report  of  the  clerk,  touching 
the  computation  of  interest  on  the  above- 
named  judgment  of  the  Circuit  Court,  U.  S., 
for  the  Southern  District  of  New  York,  in  this, 
namely : 

Ist.  That  by  the  Act  of  Congress  of  the 
23d  of  August,  1842,  the  said  defendant  in  er- 
ror is  entitled  to  the  same  rate  of  interest  on 
said  judgment  (being  7  per  cent.)  as  he  would 
be  entitled  to  if  said  judgment  had  been  ren- 
dered in  a  state  court  o?  the  State  of  New 
York;  whereas,  the  said  computation  allows  6 
per  cent,  only  on  said  judgment.  See  6  Stat- 
utes at  Large,  518. 

2d.  That  the  said  interest  ought  to  be  com- 
puted, on  said  judgment,  from  the  first  Mon- 
day in  April,  1850,  instead  of  from  the  9th  of 
November  of  that  year.  (See  printed  record, 
pages  19  and  20.)  S.  F.  Vinton, 

For  Defendant  in  Error. 

May  14,  1852. 

And  the  said  Defendant  in  Error,  also,  at  the 
same  time,  moves  the  court  to  open  up  the 
jud^ent  of  aflirmanoe  (rendered  in  this  court 
at  its  present  term)  of  said  judgment  of  said 
Circuit  Court,  touching  the  damages  allowed 
in  said  judgment  of  affirmance;  and  in  lieu  of 
6  per  cent,  per  annum,  therein  given  on  said 
judgment  below,  to  allow  7  per  cent,  per  an- 
num therein  to  be  computed  from  the  

day  of ,  1850,  in  conformity  to  said  Act 

of  Congress  of  the  23d  of  August,  1842. 

S.  F.  Vinton, 
For  Defendant  in  Error. 

It  is  thereupon  now  here  ordered  by  the 
court,  that  the  said  report  and  exceptions  be 
set  down  for  argument  next  Monday,  the  17th 
instant. 

The  court  declined  to  hear  any  argument  on 
the  motion  of  Mr.   V^inton  and  the  exceptions 
filed  by  him  to  the  clerk's  report,  and  took  the 
same  und«r  advisement. 
•0 


On  consideration  of  the  motion  made  by  Mr. 
Attorney -General  Crittenden,  on  the  13th  in- 
stant; of  the  report  by  the  clerk,  filed  the 
14th  instant;  of  the  exceptions  to  said  report, 
by  Mr.  Vinton,  filed  the  same  instant;  and  of 
the  motion  filed  by  Mr.  Vinton,  the  I5th  in- 
stant, it  is  the  opinion  of  the  court,  that  the 
first  calculation  by  the  clerk  in  his  report  is  the 
proper  mode  of  calculating  the  damages  given 
under  the  rule  of  court.  Wherefore,  it  is  now 
here  ordered  by  the  court,  that  the  judgment 
entered  in  this  case,  on  the  12th  instant,  do 
stand  as  the  judgment  of  this  court. 

*OBDEB.  [*150 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
New^  York,  and  was  argued  by  counsel:  on 
consideration  whereof,  it  is  now  here  ordered 
and  adjudged  by  this  court,  that  the  judg- 
ment of  the  said  Circuit  Court  in  this  cause  be, 
and  the  same  is  hereby  affirmed,  with  costs 
and  damages  at  the  rate  of  six  per  centum  per 
annum: 

ATg.  1   Blatchf.  549. 


JOHN  S.  BUaCINGHAM  and  MARK  BUCK- 
INGHAM, AppelUnts, 

V. 

NATHAOTEL  C.  McLEAN,    Assignee  in  Bank- 
ruptcy of  John  Mahard,  Jr. 

Practice — waiver    of   notice— What    appeal    in 

equity  brings  up. 

Where  a  defendant  in  error  or  an  appellee  wishes 
to  have  a  case  dismissed  because  no  citation  has 
been  served  upon  blm.  bis  counsel  should  give  no- 
tice of  the  motion  when  his  appearance  Is  entered, 
or  at  the  same  term ;  and  also  that  bis  appearance 
Is  entered  for  that  purpose.  A  general  appearance 
is  a  waiver  of  the  want  of  notice. 

An  appeal  in  equity  brings  up  all  the  matters 
which  were  decided  in  the  Circuit  Court  to  tne 
prejudice  of  the  appellant ;  Including  a  prior  de- 
cree of  that  court  from  which  an  appeal  was  then 
taken,  but  which  appeal  was  dismissed  under  the 
rules  of  this  court. 

BEFORE  this  case  was  reached  upon  the 
docket,  a  motion  was  made  to  dismiss  it 
upon  the  ground  that  the  appellee  had  not 
been  served  with  a  citation,  and  also  upon  an- 
other ground,  which  is  stated  in  the  following 
opinion  of  the  court  as  pronounced  by  Mr.  Jus- 
tice McLean. 

Mr.  Justice  McLean: 

This  is  an  appeal  from  the  Circuit  Court  of 
the  Ohio  District,  and  a  motion  is  made  to  dis- 
miss it  on  two  grounds: 

1.  Because  no  citation  has  been  issued. 

2.  "Because  the  appeal  is  from  the  decree  of 
1848  and  interlocutory  decrees,  whereas  all  the 
matters  contested  by  the  appellants  were  finally 
adjudicated  and  depreed  at  the  November  Term, 
1846.  from  which  decree  an  appeal  was  taken, 
which  was  dismissed  by  this  court,  and  no  ap- 
peal has  been  since  taken." 


Note. — Appeorance  cures  defects  In  service  of 
procoss,  and  Its  non-sorvlce,  except  want  of  juris- 
diction of  subject  matter.  See  note  to  Knox  ▼. 
Summers,  2   L.  ed.  IT.   S.  510. 

Effect  of  appearance  by  counsel  or  attorney  in 
an  action.  Unauthorized  appearance.  What  Is  an 
appearance.  Bee  note  to  Shelton  v.  Tiffin,  12  L.  ed. 
U.  S.  887. 

Howard  13. 
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At  November  Term,  1846,  a  decree  was  en- 
tered against  the  appellants.    In  January  term, 
1847,  an  appeal  was  prayed  by  them  from  that 
decree,  which  was  granted,  and  bond  was  given. 
But  the  appellants  failing  to  file  .the  record  and 
docket  the  cause  in  this  court,  as  required  by 
the  rules,  it  was,  on  motion  of  the  appellee's 
counsel   docketed   and   dismissed  at   December 
term,  1847.     At  the  same  term  a  motion  was 
made  to  re-instate  the  cause  upon  the  docket, 
which  motion  was  overruled. 
151*]      •Afterward,  at  October  Term,    1849, 
the  appellants  prayed  an  appeal  from  the  final 
decree  made  at  the  November  Term,  1848,  which 
was  granted,  and  that  is  the  appeal  which  is 
BOW  pending. 

It  seems  that  no  notice  of  this  appeal  has 
been  served  on  the  appellee,  and  on  that  ground 
the  motion  to  dismiss  is  made.  A  general  ap- 
pearance was  entered  by  the  counsel  for  the 
Appellee  at  December  Term,  1860,  but  the  mo- 
tion to  dismiss  was  not  filed  until  February, 
1652.  In  the  case  of  McDonough  v.  Millaudon, 
3  How.  707,  a  motion  was  made  to  dismiss  the 
cause  on  the  ground  that  the  clerk  of  the  Su- 
preme Court  of  Louisiana  issued  the  writ  of  er- 
ror, and  signed  the  citation;  and  the  court  said, 
"this  case  has  been  here  for  two  terms;  a  writ 
of  certiorari  has  been  sent  down,  at  the  in- 
stance of  the  defendant  in  error,  in  whose  be- 
half the  motion  is  made,  to  complete  the  rec- 
ord; he  now  moves  to  dismiss  for  the  first 
time,  and  we  think  he  comes  too  late." 

The  object  of  a  citation  on  a  writ  of  error, 
or  an  appeal  is  to  give  notice  of  the  removal  of 
the  cause,  and  such  notice  may  be  waived  bv 
entering  a  general  appearance  by  counsel. 
Where  an  appearance  is  entered,  the  objection 
that  notice  has  not  been  given  is  a  mere  tech- 
nicality, and  the  party  availing  himself  of  it, 
should,  at  the  first  term  he  appears,  give  no- 
tice of  the  motion  to  dismiss,  and  that  his  ap- 
pearance i«  entered  for  that  purpose.  A  delay 
to  give  this  notice  may  throw  the  other  party 
off  his  guard,  until  the  limitation  of  the  writ 
of  error  or  the  appeal  ma^  have  expired.  In 
this  case  we  think  the  motion  is  made  too  late. 

The  record  appeal  was  regularly  taken  and 
perfected.  By  this  appeal  all  the  questions  are 
brought  before  us,  which  were  decided  to  the 
prejudice  of  the  appellants.  From  the  nature 
of  the  controversy  until  the  final  decree  was 
entered,  as  between  all  the  parties,  the  case 
could  not,  properly,  be  brought  before  this 
court.    The  motion  to  dismiss  is  overruled. 

When  the  case  was  called  in  its  regular  or- 
der, it  was  argued,  and  the  following  is  a  re- 
port of  it: 


JOHN  a  BUCKINGHAM  and  Mark  Bucking- 
ham, Appellants, 

V. 

NATHANIEL  C.  McLEAN,  Assignee  in  Bank- 
ruptcy of  John  Mahard,  Jr. 

Practice — Waiver  of  notices — Giving  pow^er  of 
attorney  to  confess  judgment  is  a  security 
within  meaning  of  Bankrupt  Act — when  an 
act   of   bankruptcy — Usury — Exchange. 

Where  a  bill  In  chancery  was  flied  by  the  a8sl?noe 
ef   a   bankrupt,   claiming   certnin    shares   of   bank 
stock,  the  same  being  also  claimed  by  the  Bank  and 
14  li.  ed. 


by  other  persons  who  were  all  made  defendants 
and  the  answer  of  the  Bank  set  forth  apparently 
valid  titles  to  the  stock,  which  were  not  impeached 
by  the  complainant  in  the  subsequent  proceedings 
In  the  cause,  nor  Impeached  by  the  other  defend- 
ants, the  Circuit  Court  decreed  correctly  in  con- 
firming the  title  of  the  Bank. 

*A  power  of  attorney  to  confess  a  Judg-  [*15a 
ment  is  a  security  within  the  second  section  of  the 
Bankrupt  Act,  5  Stat,  at  Large,  442. 

And  this  security  is  void  if  given  by  the  debtor 
in  contemplation  of  bankruptcy.  But  by  these 
terms  is  meant  an  act  of  bankruptcy  on  an  appli- 
cation by  himself  to  be  decreed  a  bankrupt,  and 
not  a  mere  state  of  Insolvency. 

in  this  case  there  is  evidence  enough  to  show 
that  the  debtor  contemplated  a  legal  bankruptcy 
when  the  power  of  attorney  was  given. 

It  is  not  usury  in  a  bank  which  nas  power  by  its 
charter  to  deal  in  exchange,  to  charge  the  market 
rates  of  exchange  upon  time  bills. 


THIS  was  an  appeal  from  the  Circuit  Court 
of  the  United  States  for  the  District  of 
Ohio,  sitting  as  a  court  of  equity. 

On  the  27th  of  May,  1842,  John  Mahard, 
Jr.,  filed  his  petition  in  bankruptcy,  and  on 
the  20th  of  July,  1842,  was  declared  a 
bankrupt. 

Nathaniel  C.  McLean  was  appointed  his  as- 
signee in  bankruptcy. 

John  Mahard  had  been  transacting  business 
at  Cincinnati  with  his  brother,  William  Ma- 
hard, under  the  firm  of  J.  &  W.  Mahard,  and 
at  New  Orleans,  under  the  firm  of  Mahard  & 
Brother. 

On  the  12th  of  August,  1842,  William  Ma- 
hard filed  his  petition  in  bankrupt<nr. 

On  the  5th  of  January,  1843,  McLean  filed 
his  bill  in  the  Circuit  Court  a^inst  a  ^eat 
number  of  persons,  who  had  outstanding  liens 
on  the  property  of  John  Mahard,  Jr.,  at  tlie 
time  of  his  filing  his  petition  in  bankruptcy. 
They  were, 

The  President,  Directors  and  Company  of 
the  Lafayette  Bank  of  Cincinnati;  the  Presi- 
dent, Directors  and  Company  of  the  Northern 
Bank  of  Kentucky;  Andrew  Johnson,  John  S. 
Buckingham ;  Mark  Buckingham ;  the  Ohio  Life 
Insurance  and  Trust  Company;  the  President, 
Directors  and  Company  of  the  Bank  of  the 
United  States,  incorporated  by  the  State  of 
Pennsylvania;  the  President,  Directors  and 
Company  of  the  Commercial  Bank  of  Cincin- 
nati; the  President,  Directors  and  Company  of 
the  Franklin  Bank  of  Cincinnati,  James  Dun- 
das,  Mordecai  D.  Lewis,  Samuel  W.  Jones, 
Robert  L.  Pitfield,  and  Robert  Howell,  as- 
signees, etc.;  John  Mahard,  sen.,  John  Mc- 
Laughlin, George  Milne,  and  James  Keith, 
partners,  doing  business  in  the  firm  name  of 
George  Milne  It  Co. ;  Charles  B.  Dyer,  Frede- 
rick Trow,  John  C.  Avery,  late  sheriff,  and 
John  H.  Gerard,  present  sheriff  of  Hamilton 
County. 

The  assignee^  McLean,  enjoined  proceedings 
in  the  State  Courts  where  the  parties  were 
prosecuting  their  several  liens,  and  brought  all 
matters  connected  with  the  bankrupts  into  the 
Circuit  Court  of  the  United  States. 

In  the  propfress  of  the  cause,  a  number  of 
collateral  matters  were  brought  into  the  case; 
but  the  facts  upon  which  the  questions  arose 
before  this  court  are  stated  in  the  opinion,  to 
which  the  reader  is  referred. 

*It  was  argued  by  Mr.  Read  '"^r  the  f*153 
Buckinghams,  and  by  Messrs.  Chase  and  Rock- 
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well  for  the  Lafayette  Bank,  the  Franklin  Bank 
of  Cincinnati,  and  the  Northern  Bank  of  Ken- 
tucky. The  interest  of  these  banks  was  drawn 
in  question  by  the  third  point  raisea  by  Mr. 
Ready  who  contended  that  the  notes,  bills  and 
mortgages  held  by  them,  were  void  on  account 
of  usunr. 

Mr.  Read  made  the  following  points,  viz.: 

1st.  The  forty-nine  shares  of  stock  should 
have  been  decreed  to  the  Buckinghams,  and 
not  to  the  Bank. 

2d.  That  the  judgment,  execution,  and  levy 
of  the  Buckinghams  were  valid;  the  fruits  of 
the  sale  should  have  been  decreed  to  them,  and 
not  to  the  assignee  as  general  assets. 

3d.  That  the  notes,  bills,  and  mortgages  of 
the  said  Banks  were  void,  having  been  dis- 
counted at  higher  rates  of  interest  than  were 
permitted  by  their  charters,  and  the  mortgages 
were  given  to  secure  such  discounts  or  notes 
substituted  therefor. 

1.  As  to  the  forty-nine  shares  of  bank  stock. 
In  her  answer,  the  Lafayette  Bank  contends 

that  she  held  this  stock  of  John  Mahard  as 
collateral  security  to  pay  the  amount  of  $15,- 
000,  secured  by  mortgage  on  real  estate,  and 
also  on  general  lien  under  her  charter  as  se- 
curity for  general  debts. 

The  Bank,  before  the  master,  claimed  the 
right  to  apply  the  stock  to  pay  unsecured  debts 
under  her  charter  lien. 

On  the  13th  of  April,  1842,  on  the  same 
piece  of  paper  on  which  the  stock  had  been 
assigned  to  the  Bank,  was  an  assignment  to 
Buckingham  in  these  words: 

"The  forty-nine  shares  of  <he  stock  are  trans- 
ferred to  John  S.  Buckingham  for  value  re- 
ceived." 

Point.  A  party  having  a  lien  or  other  inter- 
est in  property,  standing  by  and  permitting  it 
to  be  sold  without  notice  or  assenting  to  its 
sale,  loses  all  right  in  said  property. 

2.  That  if  general  creditors  have  an  interest 
in  such  property,  and  the  first  lien  holder  parts 
with  his  lien  by  consenting  to  its  transfer,  and 
such  transfer  is  void  by  operation  of  law,  the 
lien  of  the  first  holder  does  not  re-attach,  but 
the  property  stands  as  general  assets  for  the 
benefit  of  all  creditors. 

2d.  As  to  the  $1,300  made  on  Buckingham's 
execution. 

It  may  be  laid  out  of  view  that  the  Mahards 
did  any  act  in  creatine:  liens  or  a  cognovit,  in 
contemplation  of  bankruptcy,  as  all  the  par- 
ties in  their  answers  deny  it. 

On  the  7th  of  April,  1842,  John  Mahard  ex- 
ecuted a  power  of  attorney  to  confess  judg- 
ment in  favor  of  John  S.  Buckingham  for 
$14,000,  which  was  done  the  next  day  in  the 
Supreme  Court  of  the  State  of  Ohio.  Execu- 
tion issued  20th  of  April,  1842;  levy  made  upon 
real  estate  and  certain  personal  property ;  which 
latter  sold  for  $1,300. 

154*]  •John  Mahard  petitioned  to  be  de- 
clared a  bankrupt,  27th  M!ay,  1842. 

Cognovit  and  judgment  within  two  months 
prior  to  petition;  held,  therefore,  void  under 
the  second  section  of  the  Bankrupt  Act. 

Point  1st.  The  second  section  of  the  Bank- 
rupt Act  does  not  embrace  in  its  terms,  or  by 
necessary  implication,  powers  of  attorney  to 
bona  fide  creditors  to  confess  judgment.  Bank- 
rupt Act,  19th  August,  1841. 
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2d.  The  power  of  attorney  gives  no  lien  or 
preference,  but  the  judgments,  by  operatioa  of 
law,  and  not  the  Act  of  the  bankrupt. 

In  the  matter  of  Allen,  5  Law  Rep.  362; 
Wakeman  v.  Hoyt,  5  Law  Rep.  309;  Downer 
et  al.  V.  BrackHt  et  al.,  5  Law  Rep.  394 ;  1  Bac. 
Abr.  628;  Foster,  ex  parte,  5  Law  Rep.  55. 

3d.  As  to  the  invalidity  of  notes,  bills,  and 
mortgages  of  the  banks,  it  is  conce  led  that 
these  banks  could  deal  in  exchange  at  fair  and 
usual  rates;  but  their  charters  did  not  author- 
ize them  to  discount,  by  way  of  loan,  at  higher 
rates  of  interest  than  six  per  cent,  in  advance. 
If  a  bank  or  moneyed  corporation  exceeds  its 
powers  in  exacting  interest  on  di  counLs  and 
loans  at  higher  rates  than  permitted  bv  their 
charter,  all  notes  thus  discounted  and  loans 
made  are  void,  and  all  mortgages  and  pledj^es 
to  secure  payment  are  void  alsi.  Bank  of 
Chillicothe  v.  Paddleford  et  al.  8  Ohio  R.  267 ; 
Creed  v.  Commercial  Bank,  11  Ohio  R.  4  J3; 
Miamf  Exporting  Co.  v.  Clark,  13  Ohio  R.  18. 

Banks  may  charge  fair  rate  of  exchange. 
Andrews  v.  Fond,  13  Peters,  66. 

Difi'erence  between  sale  and  a  discount.  Sale 
at  any  price,  discount  only  at  le^al  ra'es.  A 
loan,  if  seller  bound  to  pay  if  obligee  does  not. 
Comyn  on  Usury,  Add.  287,  6  Lav  Lib.;  Rex 
V.  Ridge,  4  Price,  60;  2  Eng.  Ex.  Rep.  30; 
Byles  on  Bills,  72;  I^e,  ex  parte,  1  Peere  Wms. 
782;  Eden  on  Bankruptcy,  145;  7  Wend.  678; 
Ketchum  v.  Barber,  4  Hill,  244;  Rapelye  v.  An- 
derson, 4  Hill,  476;  Rice  v.  Mather,  3  Wend. 
62;  Yankey  v.  Lockheart,  4  J.  J.  Marshall.  276; 
Knights  V.  Putnam,  3  Pick.  184,  187;  12  Pick. 
566;  4  Mass.  166;  Powell  v.  Waters,  17  Johns. 
176;  16  Johns.  44;  7  Wend.  669;  4  Hill,  476; 

2  Johns.  Cases,  60;  3  Johns.  Cases,  66;  3  Mc- 
Cord,  366;  2  Cowen,  675;  7  Prt«rs,  103,  109; 

3  Cranch,  180;  1  Peters,  37;  4  Peters,  206;  2 
Strange,  1243;  7  Wend.  633,  642;  8  Cowen, 
669. 

Lex  loci,  or  place  of  performance  to  fix  rate. 
Story  on  Bills,  sec.  148. 

Excessive  exchange  or  commission  on  col- 
lection, or  discounting?  depreciated  piper, 
whereby  higher  rates  than  legal  interest  is  ob- 
tained, 'will  be  deemed  usurious.  Hew-  ['ISS 
son,  ex  parte,  1  Madd.  112;  7  Wend.  6S1-582; 
13  Johns.  47;  1  Leigh,  N.  P.  482;  4  Hill,  219, 
229;  Comyn  on  Usury,  134. 

Exchange  charged  on  bill  payable  in  a  plaee 
where  the  money  will  be  as  valuable  as  at  place 
of  discount;  a  shift  or  device  to  exact  over  sLx 
per  cent,  cliarge  of  attorneys*  fees,  etc.  Mi- 
ami Ex.  Co.  V.  Clark,  13  Ohio  R.  1;  Chitty 
on  Bills,  89,  a,  note;  State  v.  Taylor,  10  Ohio 
R.  381;  Shelton  v.  Gill,  11  Ohio  R.  418:  Spauld 
ing  V.  Bank  of  Muskinjjum,  12  Ohio  R.  644; 
Creed  v.  Com.  Bank,  11  Ohio,  495. 

Discounter  must  show  the  charge  to  be  well 
founded;  expense  of  collecting  compensated 
by  way  of  exchange;  the  usage  of  banks  can- 
not control  the  law.  8  Bac.  Abr.  424;  Bank 
United  States  v.  Davis,  2  Hill,  452;  13  Johns. 
47;  16  Johns.  375;  9  Mass.  49;  3  Bos.  &  Pull. 
164. 

True  differences  only  are  to  be  charged. 
Merritt  v.  Benton,  10  Wend.  116;  2  Hill,  640; 
2  Hill,  462;   7  Wend.  681. 

No  such  thing  as  time  exchange.  McCnl- 
lough,  "Exchange;"  Story  on  Bills,  p  481. 

Discounted  in  depreciated  paper,  to  be  paid 
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ia    silver,  usurious.     United   States   Bank   y. 
Owens,  2  Peters,  527;  United  States  Bank  v. 
Waggener,  9  Peters,  378;  1  Peters,  44;  2  Har- 
ris &  Gill.  13;  IJ.  J.  Marshall,  47;  2  Hill,  499; 

1  HaU,  519. 

Unreasonable  charge  for  commission,  or  im- 
probable difference  of  exchange.  Hine  v.  Han- 
dy, 1  Johns.  Ch.  6;  Dunham  v.  Dey,  13  Johns. 
47;  7  Wend.  581-682;   16  Johns.  375. 

Risk  of  making  place  of  payment  only  to  be 
charged  as  exchange.    4  Hill,  221;  4  Hill,  250; 

2  Paige,  272,  275. 

Bank's  charge  according  to  length  of  time 
an  artifice.    4  Hill,  480;  10  Ohio  R.  381. 

Mortgages  in  Ohio  but  a  security.  Lessee  of 
Perkins  v.  Dibble,  10  Ohio  R.  439;  Moore  v. 
Burnet,  11  Ohio  R.  341;  4  Kent's  Com.  195, 
5th  ed.;  21  Wend.  485;  26  Wend.  5^5. 

Usury  defeats  a  mortgage.  3  Pow.  on  Mort. 
896,  note. 

Substituted  securities  void,  taint  of  usury 
follows.  Chit,  on  Bills,  89;  Walker  v.  Bank 
-of  Washington,  3  How.  72. 

All  the  discounts  of  these  banks  were  on 
time  bills;  sight  bills  at  par;  exchange  from  1^ 
to  2i  per  cent. 

Messrs.  Chase  and  Rockwell  made  the  fol- 
lowing points: 

L  The  mortgage  to  the  Lafayette  Bank  was 
made  more  than  two  months  before  the  filing 
of  the  bankrupt  petition,  and  was  not  made 
in  contemplation  of  bankruptcy,  in  violation 
of  the  provisions  of  the  Bankrupt  Act. 

Answer  of  Lafayette  Bank,  p.  48:  "And 
these  respondents,  further  answering,  deny  that 
156*]  said  mortgage  was  executed  by  *said 
John  in  contemplation  of  bankruptcy,  or  that 
be  was  known  or  considered  to  be  in  a  state  of 
insolvency;  but  these  respondents  had  good 
reason  to  believe,  and  did  believe,  that  said 
John  was  solvent,  and  fully  able  to  pay  all  his 
debts,  and  therefore  they  agreed  to  give,  and 
-did  give  him  time  to  enable  him  the  more 
readily  to  pay  the  said  debts  then  due  to  these 
respondents.  Respondents  insist  that  said  John 
Mahard,  Jr.,  did  not  contemplate  bankruptcy 
at  the  time  of  the  execution  of  said  mortgage, 
but  that  he  executed  and  delivered  the  same  in 
good  faith,  to  secure  a  bona  fide  debt  then  due 
to  these  respondents  as  aforesaid. 

"And  these  respondents  further  answering, 
state,  that  said  mortgage  was  executed,  de- 
livered, had  recorded  more  than  sixty  days  be- 
fore the  filing  of  said  petition  by  said  John 
Kabard,  Jr.,  for  the  benefit  of  said  Act,  and 
that  the  transaction  between  said  Mahard  and 
these  respondents  was  in  good  faith ;  and  if  the 
said  John  Mahard  (which  they  deny)  had  it  in 
contemplation  at  the  time  of  executing  said 
mortgage,  to  take  the  benefit  of  said  Act,  these 
respondents  had  no  notice  of  such  intention, 
'  either  express  or  implied,  and  their  mortgage 
is  not  affected  by  any  subsequent  proceedings 
in  bankruptcy,"  etc. 

The  cases  decided  by  the  English  courts  un- 
der the  statute  of  1  Jac.  c.  15,  if  applicable  to 
the  United  States  Bankrupt  Act,  do  not  sus- 
tain the  doctrine  that  a  conveyance  made  by  an 
insolvent  person  is  to  be  considered  as  a  con- 
veyance in  contemplation  of  bankruptcy. 

The  2d  section  of  that  statute  provided  that 
-every  person  using  the  trade  of  merchandise 
who  should  "make,  or  cause  to  be  made,  any 
14  Ij.  ed. 


fraudulent  conveyance  of  his  lands,  tenements, 
goods  or  chattels,  to  the  intent,  or  whereby 
his  creditors  shall  or  may  be  defeated  or  de- 
layed, for  the  recovery  of  their  just  and  true 
debts,  shall  be  accompted  and  adjudged  a 
bankrupt." 

Gibbs,  Ch.  J.,  in  Fidgeon  v.  Sharpe,  5  Taunt. 
541,  said:  **With  respect  to  this  doctrine  of 
contemplation  in  cases  of  bankruptcy,  we  have 
nothing  either  in  the  common  or  statute  law  to 
show  what  it  is.  The  cases  in  which  this  doc- 
trine was  introduced  made  it  depend  upon  the 
quo  animo." 

In  Morgan  v.  Brundett,  5  Bam.  &  Adol. 
297,  Patteson,  J.,  says:  "The  recent  cases  have 
gone  too  great  a  length.  They  seem  to  have 
proceeded  on  the  principle,  that  if  a  party  be 
insolvent  at  the  time  he  makes  payment  or  a 
delivery,  and  afterwards  he  become  bankrupt, 
he  must  be  deemed  to  have  contemplated  bank- 
ruptcy at  the  time  when  he  made  such  pay- 
ment; but  I  think  that  is  incorrect;  for  a  man 
may  be  insolvent  and  yet  not  contemplate 
bankruptcy." 

And  Parke,  J.,  says:  "The  meaning  of  those 
words"  (in  'contemplation  of  bank-  ["157 
ruptcy),  "I  take  to  be  that  the  payment  or 
delivery  must  be  with  intent  to  defeat  the 
general  distribution  of  effects  which  takes 
place  under  a  commission  of  bankruptcy.  It 
is  not  sufficient  that  it  should  be  made  (as 
may  be  inferred  from  some  of  the  late  cases) 
in  contemplation  of  insolvency.  These  cases  I 
think  have  gone  too  far." 

Gibbs,  Ch.  J.,  in  Fidgeon  v.  Sharpe,  5  Taunt. 
545,  lays  down  the  correct  rule.  See  it  quoted, 
8  Met.  385;  see,  also.  Hartshorn  v.  Slodden,  2 
Bos.  &  Pull.  582;  Gibbins  v.  Phillipps,  7  Bam. 
&  Cress.  529;  Atkinson  v.  Brindall,  2  Bing.  N. 
R.  225;  2  Scott,  369;  Belcher  v.  Prittie,  10 
Bing.  408. 

The  statute  of  Jac.  1  has  been  modified  by 
recent  enactments. 

By  the  12th  sec.  of  2  &  3  Vict.  ch.  11,  it  is 
provided  that  "all  conveyances  by  any  bank- 
rupt bona  fide  executed,  before  the  issuing  any 
fiat  of  bankruptcy,  shall  be  valid,  notwith- 
standing any  prior  act  of  bankruptcy  by  him 
committed,  provided  the  person  to  whom  such 
bankrupt  so  conveyed  had  not  at  the  time  of 
such  conveyance  notice  of  such  act." 

And  the  1st  sec.  of  the  2  &  3  Vict.  ch.  29, 
after  reciting  6  Geo.  IV.  ch.  16,  sec.  81,  and  2 
&  3  Vict.  ch.  11,  sec.  12,  enacts,  "That  all 
contracts,  dealings,  and  'transactions,  by  and 
with  any  bankrupt,  really  and  bona  fide  made 
and  entered  into  before  the  date  and  issuing  or 
the  fiat  against  him,  and  all  executions  and  at- 
tachments against  the  lands  and  tenements,  or 
goods  and  chattels  of  such  bankrupt,  bona  fide 
executed  or  levied  before  the  date,  etc.,  of  the 
fiat,  shall  be  deemed  to  be  valid,  notwithstand- 
ing any  act  of  bankruptcy;  provided  also,  that 
nothing  herein  contained  shall  be  deemed  to 
give  validity  to  any  payment,  etc.,  of  any 
bankrupt,  being  a  fraudulent  preference  of  any 
creditor." 

The  following  American  cases  give  the  con- 
struction of  the  United  States  Bankrupt  Act 
upon  this  point: 

In  the  matter  of  Rowell,  Mr.  Justice  Prentiss, 
of  the  United  States  District  Court  of  Ver- 
mont, 21  Vt.  R.  625,  says:  "What  constitutes 
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such  a  preference  is  a  question  concerning 
which  there  are  conflicting  authorities;  but  the 
prevailing  dictum  seems  to  be,  that  a  payment, 
when  it  consists  of  a  part  only  of  the  debtor's 
property,  must  be  made  in  contemplation  of 
bankruptcy,  and  must  be  voluntary.  Both 
must  concur.  If  it  be  in  contemplation  of 
bankruptcy,  but  not  voluntary,  or  be  voluntary 
and  not  in  contemplation  of  bankruptcy,  some- 
thing more  must  appear  than  mere  insolvency; 
enough  to  show,  if  not  a  determination  to  be- 
come a  bankrupt,  at  least  that  bankruptcy  was 
in  view  as  a  consequence  of  the  insolvency ;  and 
to  be  voluntary,  the  payment  must  originate 
with  the  debtor,  the  first  step  being  taken  by 
him  and  not  by  the  creditor." 
158*]  *Gassett  et  al.  v.  Morse  et  al.  United 
States  District  Ck)urt  of  Vermont,  21  Vt.  R.  627, 
where  in  relation  to  the  proviso  as  to  convey- 
ances made  more  than  two  months  before, 
etc.,  Prentiss,  J.  (p.  633)  says:  '*It  cannot 
reasonably  be  taken  to  have  any  other  effect 
than  merely  to  give  validity  to  a  transaction 
bona  fide  entered  into  more  than  two  months 
before  the  filing  of  the  bill,  so  far  as  it  con- 
cerns the  party  dealing  with  the  bankrupt.  It 
cannot  be  imderstood  as  giving  any  protection 
to  the  bankrupt  himself,  either  on  the  question 
of  bankruptcy,  or  on  the  question  of  his  right 
to  a  discharge.  If  the  transaction  be  fraudu- 
lent on  his  part,  why  should  he  not  be  deemed 
a  bankrupt  or  denied  a  discharge,  as  the  case 
may  be,  though  the  rights  of  the  party  under 
the  transaction,  who  may  be  an  innocent  party, 
should  remain  unaffected?" 

In  the  Matter  of  Pearce,  6  Law.  Rep.  261, 
Judge  Prentiss  held  "that  it  is  not  a  necessary 
and  legal  inference  that  a  conveyance  was  made 
in  contemplation  of  bankruptcy,  merely  be- 
cause the  debtor  was  insolvent  at  the  time;  but 
it  must  appear  that  the  conveyance  was  made 
by  the  debtor  in  anticipation  of  failing  in  his 
business,  of  committing  an  act  of  bankruptcy, 
or  of  being  declared  bankrupt  at  his  own  in- 
stance, and  intending  to  defeat  the  general 
distribution  of  his  effects." 

In  Ashby  v.  Steere,  2  Wood.  &  Minot's  Rep. 
347,  Judge  Woodbury  examined  all  the  cases 
on  the  subject,  and  says  (p.  357)  that  'if  a 
preference  is  made  by  the  debtor  without  con- 
templating a  subsequent  resort  to  the  law,  the 
sale  and  preference  are  not  void  at  all.  Nor  if 
made  with  such  contemplation,  though  culpable 
in  the  debtor,  is  it  invalid  as  to  the  creditor, 
unless  he  took  the  property  with  notice  of  what 
was  contemplated,  and  thus  designedly  co-op- 
erated against  the  Act,  and  did  it  within  the 
short  period  of  two  months  prior  to  the  debtor's 
application  for  the  benefit  of  the  Act." 

Again  (pp.  357,  358):  "The  law  wisely  con- 
siders it  better  that  a  preference  of  this  kind, 
which  is  good  at  common  law,  and  when  the 
creditor  does  not  know  of  the  design  of  the 
debtor  to  go  into  bankruptcy,  and  does  not  co- 
operate to  defeat  the  policy  of  that  law,  should 
not  be  disturbed  as  to  the  public,  after  two 
months  as  before  named,  than  that  such  assets 
should  go  into  a  common  fund  for  all  credit- 
ors." 

In  Jones  v.  Rowland,  8  Met.  R.  377,  per 
Hubbard,  J.,  opinion  of  court,  p.  387:  **Tlie 
instruction  requested  by  the  counsel  for  the  de- 
fendants was  substantially  correct.  With  some 
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slight  modification,  it  may  be  stated  as  follows : 
Tluit  if,  on  the  8th  day  of  March,  Stowell 
feared  or  believed  himself  to  be  insolvent,  but 
did  not  contemplate  stoppage  or  failure,  auu  i!*- 
tended  to  keep  on,  making  his  payments  and 
transacting  his  business,  hoping  that  'his  [*  1 5  • 
affairs  might  be  afterwards  retrieved;  and  in 
that  state  of  mind  made  the  sale  or  payment 
of  that  day  without  intending  to  give  a  pref- 
erence to  the  defendants,  and  as  a  measure  con- 
nected with  his  going  on  in  his  business,  and 
not  as  a  measure  preparatory  to^  or  connected 
with,  a  stoppage  in  business,  then  the  sale  or 
payment  on  that  day  was  not  a  sale  or  pay- 
ment made  in  contemplation  of  bankruptcy 
within  the  meaning  of  the  Act." 

And  see  Wilkinson's  Appeal,  4  Barr,  Penn. 
Rep.  284»  288,  280,  where  the  court  say  (re- 
ferring to  the  cases  of  Wakeman  v.  Hoyt,  5 
Law  Rep.  306,  and  Arnold  et  al.  v.  Maynard, 
by  Stoi^,  J.,  5  Law  Rep.  296):  ''Thete  last 
two  decisions  do  not  sustain  the  position  that 
the  confession  of  a  judgment  by  a  person,  even 
deeply  indebted  and  insolvent,  constitutes  of 
itself  a  fraud  on  the  Bankrupt  Act,  and  is  ao 
act  of  bankruptcy,  etc. 

''We  apprehend  that  to  take  the  cause  out 
of  the  saving  clause,  it  is  incumbent  upon 
those  who  attempt  to  defeat  its  operation  to 
show  by  satisfactory  evidence  that  the  act  or 
dealing  were  not  bona  fide."    Id.  p.'  290. 

"This  view  of  the  case  appears  to  be  in  con- 
formity with  the  decisions  of  this  court  on  the 
subject.  Thus,  in  Haldeman  v.  Michael,  6 
Watts  &  Serg.  128,  it  was  ruled  that  a  bond 
with  warrant  of  attorney  to  confess  judgment, 
which  was  given  two  months  and  twenty  days 
before  the  petition  to  have  the  debtor  declared 
a  bankrupt  was  presented  by  his  creditor,  and 
on  which  a  fi.  fa.  was  issued  on  the  same  day 
the  bond  and  warrant  were  ^iven,  was  good 
and  valid,  and  did  not  constitute  an  act  of 
bankruptcy.  Judge  Hays  says  that  the  elight- 
est  solicitation  on  the  part  of  a  creditor  will 
protect  the  transaction.  'Unless  it  clearly  ap- 
pears that  the  act  originated  with  the  debtor, 
and  that  he  took  the  first  step  to  make  the 
transfer,  it  will  not  be  deemed  a  fraudulent  - 
preference.  And  it  is  incumbent  on  the  party 
who  seeks  to  -defeat  the  transaction  to  show 
that  it  was  voluntary.*"    Id.  p.  291. 

The  case  of  McAllister  v.  Richards,  6  Barr, 
133,  does  not  vary  this  rule,  and  refers  to  tl^ 
above  case  in  4  Barr,  as  containing  the  correct 
rule  on  the  subject. 

II.  The  debt  of  $15,000,  secured  by  mort- 
gage to  the  I^fayette  Bank,  was  not  an  usuri- 
ous or  prohibited  loan  of  money  under  the 
charter  of  the  bank. 

1.  The  interest  charged  upon  this  sum  of 
$15,000  was  only  at  the  rate  of  6  per  cent,  per 
annum,  with  no  additional  charge  of  any  kind.' 

The  amended  bill  charges  that  this  loan  was 
"at  and  for  a  rate  of  interest  greater  than  at 
the  rate  of  six  per  cent,  per  annum  in  ad- 
vance." 

*Thi8  the  answer  positively  denies.  [*160 
The  respondents,  in  tneir  answer,  say:  'These 
respondents  loaned  to  the  said  J.  &  W.  Mahard 
the  sum  of  $15,000,  at  Cincinnati,  at  or  about 
the  date  of  said  mortgage,  to  enable  them  to 
take  up  a  portion  of  the  drafts  on  which  they 
were  liable,  as  already  stated.    These  respond - 
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ents  have  already  stated  that  the  first  and  only 
draft  of  said  J.  &  W.  Mahard  not  paid  at  ma- 
turity, to  the  knowledge  of  these  respondents, 
was  protested  on  the  18th  November,  1841, 
but  was  arranged  and  taken  up  to  the  satisfac- 
tion of  these  respondents;  all  other  drafts  of 
said  J.  &  W.  Mahard  were  taken  up  by  them 
as  they  became  due'  at  New  Orleans,  whether 
with  the  proceeds  of  the  loan  made  by  these 
respondents,  as  aforesaid,  or  not,  these  i*espond- 
ents  have  no  positive  knowledge;  when  the 
said  drafts  were  paid,  these  respondents  re- 
garded the  debt  evidenced  thereby  as  paid,  and 
fully  discharged  and  extinguished." 

The  answer  further  states,  that  when  these 
notes  for  $15,000  were  discounted,  they  ''had 
then  ninety-two  days  to  run,  and  were  to  be  re- 
eeived  without  reduction  for  one  year,  then 
one  third  to  be  paid,  and  so  on,  until  final  pay- 
ment in  three  years;  that  the  proceeds  of  said 
notes,  reserving  the  sum  of  two  hundred  and 
thirty  dollars,  the  interest  for  ninety-two 
days,  were  placed  to  the  credit  of  said  J.  & 
W.  Mahaid/ 

The  interest  on  $15,000  for  ninety -two  days, 
computing  365  days  to  the  year,  is  just  $230.78, 
80  that  the  Bank  received  seventy-eight  cents 
less  than  the  legal  interest. 

It  is  claimed  that  these  notes  were  discount- 
ed in  order  to  enable  the  Mahards  to  take  up 
their  drafts  when  they  became  due,  and  the 
transaction  would  be  affected  by  any  taint  of 
usury  which  might  be  claimed  to  attach  to  the 
drafts. 

These  notes  were  in  no  sense  a  renewal  of 
the  drafts;  they  were  not  substituted  for  the 
drafts.  The  avails  were  passed  to  the  credit 
of  the  Mahards.  The  drafts  were  all  supposed 
to  continue  outstanding,  and  at  their  maturity 
were  taken  up  at  New  Orleans j  but  whether 
with  proceeds  of  these  notes  or  not  is  not  cer- 
tain. 

There  was  no  pledge  or  legal  appropriation 
of  the  avails  of  those  notes  to  meet  the  drafts. 
Only  one  of  the  drafts  was  due  when  the  notes 
were  discounted. 

2.  In  the  discounting  of  the  drafts  there  was 
no  usury. 

The  charge  made  on  the  drafts,  as  shown  In 
the  answer  to  the  amended  bill,  was  interest 
at  6  per  cent  on  each.  The  exchange  on  the 
first  was  one  per  cent.,  and  the  other  three  one 
and  one  half  per  cent.  The  drafts  were  all  at 
four   months,   on   New  Orleans. 

The  answer  expressly  states:  "The  exchange 
161*]  charged  m  each  *case  was  the  custo- 
mary and  regular  rate  at  the  time  of  the  dis- 
counting of  the  bills;  and  these  respondents 
expressly  deny  that  any  illegal  interest  was 
taken  or  charged  on  said  bills,  or  any  of  them." 

It  is  the  universal  settled  rule  of  law  that  a 
charge  for  exchange,  unless  used  as  a  cover 
for  usury,  is  legal  and  not  usurious. 

The  case  of  Andrews  v.  Pond  et  al.  13  Pet. 
65,  contains  a  full  statement  and  illustration 
of  the  rule  on  this  subject. 

The  party  in  this  case  paid  ten  per  cent, 
damages  on  a  protested  bill,  drawn  on  Ala- 
bama, in  New  York,  and  ten  per  cent,  interest 
and  exchange  on  a  new  bill  to  be  given,  be- 
sides the  expenses  on  the  protested  bill.  The 
amount  due  on  the  first  bill,  21st  February, 
1837,  was  $6/)00.  The  amount  of  the  new 
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bill,  including  damages,  interest,  exchange, 
and  expenses  of  protest,  due  on  the  13th  May,. 
1837,  less  than  three  months,  was  $7,287.78. 

Per  case,  Taney,  Ch.  J.  (p.  76) :  "The  trans- 
action, taken  altogether,  was  indeed  a  ruinous 
one  on  the  part  of  the  defendant.  A  debt  of 
$6,000,  payable  at  Mobile,  on  the  2l8t  of  Feb- 
ruary, was  converted  into  a  debt  of  $7,287.78, 
payable  at  the  same  place  on  the  25th  of  April,, 
following;  being  an  increase  of  $1,287.78  in 
the  short  space  of  eighty-one  days.  Yet,  if 
the  defendants  brought  it  upon  themselves  by 
their  failure  to  take  up  the  hrst  bill  at  maturi- 
ty, and  the  transaction  was  not  intended  ta 
cover  usurious  interest,  they  must  meet  the 
consequence  of  their  own  improvidence.  Tho 
sum  of  $6,525.25  was  undoubtedly  due  from 
them  to  H.  Andrews  &  Co.,  on  the  day  the  bill 
in  question  was  drawn.  They  were  entitled  to 
demand  that  sum  in  New  York,  or  a  bill  that 
was  equivalent  to  it  at  the  market  price  of  ex- 
change; and,  if  ten  per  cent,  discount  was  tho 
usual  price  at  which  others  purchased  bills  of 
this  description  in  the  market  of  New  York,, 
they  had  a  right  to  take  the  bill  at  that  rate- 
in  satisfaction  of  their  debt." 

Again  (p.  77):  'There  is  no  rule  of  law  fix- 
ing the  rate  which  may  be  lawfully  charged 
for  exchange.  It  does  not  altogether  depend 
upon  the  cost  of  transporting  specie  from  one 
place  to  another,  although  the  price  of  ex- 
change is,  no  doubt,  influenced  by  it.  But  it 
is  also  materially  affected  by  the  state  of 
trade,  by  the  urgency  of  the  demand  for  re- 
mittances, and  by  the  quantity  brought  into- 
the  market  for  sale;  and  sometimes  material 
changes  take  place  in  a  single  day,  although  no 
alteration  has  happened  in  the  expenses  of 
transporting  specie.  The  court,  therefore,  can 
lay  down  no  rule  on  the  subject." 

The  fact  that  bills  on  time  are  sold  or  dis- 
counted at  a  higher  rate  of  exchange  than 
sight  bills,  does  not  prove  the  transaction  to- 
*he  usurious.  Pilcher,  Assignee,  etc.  [*162 
V.  The  Banks,  7  B.  Monroe,  548;  see,  also,  11 
Ohio  R.  417;  13  Pet.  65. 

When  there  is  a  suspension  of  specie  pay- 
ment by  the  banks,  the  fact  of  a  charge  of  a. 
higher  rate  for  time  than  for  sight  drafts  does 
not  even  tend  to  show  that  there  was  any  at- 
tempt to  cover  an  usurious  loan. 

The  rate  of  exchange,  when  the  payment  is 
to  be  made  in  specie  at  the  place  of  payment, 
is,  in  the  main,  the  expense,  risk,  etc.,  of  the 
transportation  of  specie. 

The  rate  charged  on  sight  drafts,  even  if 
payable  in  specie,  is  not  always  the  same  aa 
that  on  drafts  on  time.  In  one  case,  the  rate 
has  reference  to  the  present  known  value  of  the 
funds  at  the  place  of  payment;  in  the  other,  to- 
the  rate  at  the  maturing  of  the  paper. 

When  the  banks  have  suspended  specie  pay- 
ment, the  ordinary  certainty  in  such  transac- 
tions ceases,  and  there  is  a  marked  difference 
between  sight  and  time  drafts. 

The  party  buying  or  discounting  drafts  at  a 
future  time,  acts  in  reference  to  the  possible 
and  uncertain  state  of  things  which  may  exist 
when  his  money  is  returned  to  him  in  a  depre- 
ciated currency  at  a  distant  place.  The  sound- 
ness of  the  banks  in  whose  paper  the  notes  may 
be  paid,  the  discount  on  the  paper  of  those 
banks,  the  uncertainty  attending  commercial. 
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affairs,  and  the  apprehension  of  future  depre- 
ciating of  bank  paper,  all  form  part  of  the  con 
sideration  as  to  the  rate  of  exchange. 

The  question  is  one  not  affecting  the  charac- 
ter of  tne  draft  or  note  offered  for  sale  or  dis- 
count, but  the  value  of  the  funds  at  the  place 
of  payment  where  the  same  is  paid. 

When  the  draft  is  drawn  at  a  place,  where 
from  the  suspension  of  banks,  bank  paper  is 
the  currency,  upon  a  place  where  they  have  not 
suspended,  and  debts  are  paid  in  specie,  the  ef- 
fect of  this  state  of  things  is  apparent. 

A  draft  drawn  on  London  at  New  York, 
when  the  banks  of  New  York  suspended  specie 
payment,  would  be  sold  at  a  premium,  which 
would  represent,  not  only  the  real  state  of  ex- 
changes between  the  two  countries,  but  the  dif- 
ference in  the  value  between  gold  and  silver 
and  the  market  value  of  the  depreciated  cur- 
rency. 

And  vice  versa,  a  draft  sold  at  London  on 
New  York,  would  be  in  the  same  manner  at  a 
heavy  discount.  If  such  draft  was  drawn  on 
time,  however  abundant  money  might  be  in 
London,  and  however  low  the  rate  of  interest, 
or  however  unquestionable  the  character  of  the 
paper  offered,  the  rate  of  exchange  charged 
would  be  much  higher  than  on  a  sight  draft,  on 
account  of  the  uncertainty  of  the  value  of  the 
depreciated  currency  in  which  the  debt  was  to 
be  paid. 

103*]  *For  these  reasons  it  might  well  be 
that  at  the  same  time  that  drafts  on  New  Or- 
leans at  Cincinnati  were  at  a  discount,  similar 
drafts  at  New  Orleans  on  Cincinnati  might  be 
at  a  similar  discount.  Because  men  would  pre- 
fer to  have  their  money  returned  to  them,  at 
the  maturity  of  the  paper,  in  the  paper  of  the 
banks  known  to  them  and  at  home,  in  prefer- 
ence to  that  of  banks  unknown  to  them  and  at 
a  distance.  This  would  not  apply  to  specie, 
the  value  of  which  is  known  and  uniform. 

3.  If  usurious  interest  were  taken  b^  the 
bank,  by  the  general  principle  of  equity,  a 
party  seeking  relief  must  pay  the  principal 
and  legal  interest,  and,  by  the  settled  law  of 
Ohio,  the  contract  is  void  only  for  the  excess 
of  interest. 

Lord  Thurlow,  in  Scott  v.  Nesbit,  2  Bro.  641 ; 
2  Cox,  183,  said:  **1  take  it  to  be  a  universal 
rule  that  if  it  be  necessary  for  you  to  come  into 
this  court  to  displace  a  judgment  at  law,  you 
must  do  it  on  tne  equitable  terms  of  paying 
the  principal  money  due  with  lawful  interest." 

''It  is  the  fundamental  doctrine  of  the  court, 
that  in  case  of  usury,  equity  suffers  the  party 
to  the  illicit  contract  to  have  relief;  but  who- 
ever brings  a  bill  in  case  of  usury,  must  sub- 
mit to  pay  principal  and  interest  due."  Per 
Lord  Hardwicke,   1    Vesey,  320. 

Lord  Eldon,  3  Ves.  &  Bea.  14,  says:  "At 
law  you  must  make  out  the  charge  of  usury, 
and  at  equity  you  cannot  come  for  relief,  with- 
out  offering  to  pay  what  is  really  due,"  etc. 

Chancellor  Kent,  5  Johns.  Ch.  R.  143,  after 
citing  the  foregoing  cases,  says:  "The  equity 
eases  speak  one  uniform  language,  and  I  do  not 
Icnow  of  a  case  in  which  relief  has  been  afforded 
to  a  plaintiff,  seeking  relief  against  usury,  by 
bill,  upon  any  other  terms."  1  Johns.  Ch.  R. 
367;  3  Ves.  &  Bea.  14;  2  Ves.  Jr.  138:  16  Ves. 
124,  n.  1;  2  Ves.  Jr.  489;  2  Bro.  C.  11.  041;  1 
Story,  Eq.  Jur.  sees.  301,  302. 
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Mr.  Justice  Curtis  delivered  the  opinion  of 
the  court: 

Nathaniel  C.  McLean,  as  the  assignee  of  John 
Mahard,  Jr.,  a  bankrupt,  filed  his  bill  in  the 
Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Ohio,  for  the  purpose  of  relieving  prop- 
erty of  the  bankrupt  from  incumbrances  there- 
on, alleged  to  have  been  created  in  fraud  of  the 
Bankrupt  Act.  A  final  decree  having  been  en- 
tered in  the  cause,  John  S.  Buckingham  and 
Mark  Buckingham,  parties  defendant  to  the 
bill,  have  prosecuted  this  appeal. 

They  allege  that  the  decree  of  the  Circuit 
Court  was  erroneous  in  three  particulars. 

The  first  is,  that  the  title  of  John  S.  Buck- 
ingham to  forty-nine  shares  of  the  stock  of  the 
Lafayette  Bank  has  been  declared  *to  [*164 
be  subject  to  an  incumbrance  thereon  in  favor 
of  the  bank,  whereas  John  S.  Buckingham  had 
the  better  title  thereto. 

The  amended  bill  states  "that  said  Mahard, 
before  and  at  the  time  of  filing  his  petition  to 
be  declared  bankrupt,  was  the  owner  of  forty- 
nine  shares,  of  one  hundred  dollars  each,  of  the 
capital  stock  of  the  Lafayette  Bank  of  Cincin- 
nati; that  the  said  Lafayette  Bank  and  John 
S.  Buckingham  set  up  some  claim  to  said  for- 
ty-nine shares  of  stock,  of  the  particular  na- 
ture of  which  your  petitioner  is  ignorant.  And 
your  petitioner  charges,  that  neither  said  La- 
fayette bank,  nor  said  John  8.  Buckingham, 
have  any  valid  legal  claim  to  said  shares  of 
stock,  but  that  petitioner,  assignee,  etc,  is 
justly  entitled  thereto.'' 

The  answer  of  the  Bank  responds  to  this  alle- 
gation in  the  bill,  "that  said  John  Mahard  was 
the  owner  of  forty-nine  shares  of  the  capital 
stock  of  the  Bank  of  these  respondents,  on  each 
of  which  the  sum  of  one  hundred  dollars  had 
been  paid;  that  he  became  the  owner  of  said 
shares,  so  far  as  these  respondents  are  advised, 
on  the  13th  day  of  September,  1841,  and  after- 
wards transferred  the  same  to  the  cashier  of 
said  Bank,  as  collateral  security  for  the  debt  of 
J.  &  W.  Mahard  to  these  respondents,  and 
these  respondents  now  claim  to  have  the  control 
of  said  shares  in  virtue  of  said  transfer,  and 
also  in  virtue  of  their  lien  upon  the  capital 
stock  of  said  Bank,  owned  by  debtors  to  the  * 
same,  which  lien  is  created  and  confirmed  by 
the  charter  granted  to  these  respondents  by 
the  Legislature  of  the  State  of  Ohio." 

John  S.  Buckingham  and  Mark  Buckingham 
both  demurred  to  this  amendment  of  the  bill. 
Their  demurrer  was  overruled;  but  no  answer 
to  this  particular  allegation  was  filed  by  either 
of  them;  and  the  record  contains  no  evidence, 
introduced  by  any  party,  touching  thfe  title  to 
this  stock.  In  this  state  of  the  record,  it  is 
most  manifest,  only  one  decree  could  be  made. 
The  Bank,  in  response  to  the  allegations  of  the 
bill,  having  disclosed  two  titles  to  this  stock, 
either  of  which  was  sufficient,  if  valid,  and 
the  assignee  having  shown  nothing  to  impeach 
either  title,  his  claim  could  not  be  allowed; 
and  John  S.  Buckingham,  being  entirely  silent 
respecting  the  charge  in  the  bill,  that  he  makes 
some  claim  to  this  stock,  does,  in  effect,  make 
none  in  this  cause,  and  cannot  complain  of  a 
decree  for  not  awarding  to  him  what  he  does 
not  appear  to  have  claimed. 

The  second  objection  made  by  the  appellants 
to  the  decree  is,  that  it  declares  their  title  to 
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certain  moneys,  made  by  the  levy  of  an  execu- 
tion, in  their  favor,  on  personal  property  of 
the  bankrupts,  to  be  invalid,  as  against  the  as- 
signee. 

On  the  7th  of  April,  1842,  a  power  of  attor- 
ney to  William  M.  Corry,  Esq.,  to  confess  a 
165*]  judgment  against  the  mercantile  firm  *of 
the  bankrupts,  in  favor  of  John  S.  Bucking- 
ham, for  the  sum  of  fourteen  thousand  eight 
hundred  dollars,  was  executed  by  John  Mahard, 
Jr.,  for  himself  and  his  copartner,  William  Ma- 
hard,  who  was  at  the  time  in  New  Orleans. 
By  virtue  of  this  power  a  judgment  for  that 
sum  was  confessed  on  the  8th  of  April.  On 
the  20th  of  April,  William  Mahard,  by  an  in- 
strument under  seal  which  recited  the  sub- 
stance  of  this  power,  and  that  it  was  given 
with  his  concurrence,  confirmed  and  ratified  it 
as  his  act.  On  the  22d  of  May,  1842,  execution 
was  taken  out  and  levied  on  personal  property 
of  the  judgment  debtors.  On  the  27th  of  May, 
1842,  John  Mahard,  Jr.,  filed  his  petition  and 
was  subsequently  decreed  a  bankrupt  thereon. 
The  judgment,  though  confessed  in  favor  of 
John  S.  Buckingham  alone,  was  founded  on 
a  debt  due  to  both  the  appellants,  who  were 
bona  fide  creditors  of  J.  &.  W.  Mahard. 

The  question  is,  whether  these  proceedings 
came  within  the  second  section  of  the  Bank- 
nipt  Act,  5  Stat,  at  Large,  442.  This  section 
provides:  "That  all  future  payments,  securities, 
conveyances  or  transfers  of  property,  or  agree- 
ments, made,  or  given  by  any  bankrupt,  in  con- 
templation of  bankruptcy,  and  for  the  purpose 
of  giving  any  creditor,  indorser,  surety,  or 
other  person  any  preference  or  priority  over 
the  general  creditors  of  such  bankrupt,  snail  be 
4»emed  utterly  void,  and  a  fraud  upon  this 
act." 

By  the  law  of  Ohio,  a  judgment  creates  a 
Hen  on  the  real  estate  of  the  judgment  debtor; 
and  the  levy  of  an  execution  creates  one  on  his 
personal  estate  levied  on.  A  power  of  attor- 
ney to  confess  a  judgment,  whenever  a  judg- 
ment is  taken  under  it,  does  in  fact  operate  to 
create  a  security  upon  the  debtor's  real  estate; 
and  when  an  execution  issues  on  that  judg- 
ment, to  create  a  lien  on  the  personal  estate 
levied  on.  It  is  true  these  liens  arise  by 
operation  of  law,  from  the  judgment,  and  exe- 
cution, and  its  levy,  which  are  the  acts  of  of- 
ficers of  the  law,  and  not  of  the  debtor.  But 
the  power  of  attorney  is  designed  to,  and  does, 
produce  those  acts,  which  depend  upon  it  for 
their  validity,  and  therefore  through  those  acts 
does  create  the  security.  The  operation  of  law 
is  always  necessary  to  give  effect  to  any  form 
of  security,  which  inde^  is  but  the  legal  con- 
sequence  of  the  act  of  the  party;  and  the  lien 
created  by  a  judgment  is  none  the  less  the 
legal  consequence  of  the  act  of  the  party,  be- 
cause it  is  necessary  that  after  the  power  is 
executed,  a  judgment  should  be  rendered. 
When  it  is  rendered,  the  creditor  has  a  secur- 
ity, by  operation  of  law,  through  the  act  of 
the  debtor,  and  therefore  such  a  security  may 
be  correctly  said,  in  the  language  of  this  sec- 
tion, to  be  made  or  given  by  the  debtor. 

If  it  were  ndt  so,  one  of  the  acts  of  bank- 
ruptcy, described  in  the  first  section  of  this 
statute,  would  make  a  valid  title  to  the  credit- 
!••*]  or.  *It  is  an  act  of  bankruptcy,  for  the 
debtor  willingly  to  procure  his  goods  or  lands 
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to  be  attached,  distrained,  sequestered,  or  taken 
on  execution.  It  cannot  be  supposed  that  what 
was  in  itself  an  act  of  bankruptcy,^  and  done 
for  the  purpose  of  giving  a  preference  over  the 
general  creditors,  was  intended  to  be  left  valid, 
and  effectual  to  defeat  one  of  the  two  great 
objects  of  the  law,  which  were  to  grant  a  dis- 
charge to  honest  debtors  who  should  conform 
to  its  provisions,  and  to  distribute  their  prop- 
erty ratably  among  all  their  creditors. 

But  if  a  judgment,  confessed  by  the  debtor 
through  a  power  of  attorney,  be  not  a  security 
given  by  him,  there  is  nothing  in  this  act  which 
defeats  a  preference  thus  created,  and  the  pro- 
visions of  this  second  section  become  prac- 
tically inoperative  in  respect  to  all  property  of 
the  debtor  which  may  be  bound  by  a  judgment, 
or  even  by  the  levy  of  an  execution;  since  a 
speedy  and  well-known  mode  of  preferring  a 
creditor,  by  confessing  a  judf^ent,  is  left  open 
to  all  debtors  who  may  desire  to  give  prefer- 
ences, even  in  contemplation  of  bankruptcy. 
This  consequence,  while  it  would  not  justify  a 
forced  construction  of  the  words  used  in  the 
Act,  does  certainly  require  that  the  utmost 
meaning  and  effect,  fairly  attributable  to  them, 
should  be  laid  hold  of  to  prevent  so  great  a 
mischief. 

The  language  employed  in  the  English  Bank- 
rupt Acts  shows  that,  under  that  system,  a 
judgment  is  treated  as  a  security.  The  21 
James  L  c  19,  sec.  9,  uses  the  language  "that, 
if  any  person  have  a  security  for  his  debt  by 
judgment,  statute,"  etc.  The  Revising  Act,  6 
Geo.  IV.  c.  16,  sec.  108,  provides  that,  "ho 
creditor,  having  security  for  his  debt,  etc., 
shall  receive  more  than  a  ratable  part  of  such 
debt,  except  in 'respect  to  an^  execution  or  ex- 
tent, served  and  levied  by  seizure  upon,  or  any 
mortgage  or  lien  upon,  any  part  of  the  prop- 
erty of  such  bankrupt,  before  the  bankruptcy." 
Thus  classing  jud^ents  with  mortgages  under 
the  word  "securiti^."  And  the  Irish  Bankrupt 
Act.  11  &  12  Geo.  m.  0.  8,  sec.  5,  enacted, 
that  "nothing  herein  contained  shall  extend  to 
any  security  by  judgment,  obtained  before  the 
bankrupt  became  a  trader."  Mr.  Eden  (Eden 
on  Bankruptcy,  285)  remarks,  concerning  the 
difference  in  phraseology  between  the  21  James 
I.  and  6  Geo.  IV.  that  the  general  term,  secu- 
rity, employed  by  the  latter,  would  necessarily 
include  all  the  particulars  enumerated  in  iiie 
old  statute;  that  is,  security  necessarily  in- 
cludes judgments.  In  many  of  the  states,  a 
bond  and  warrant  of  attorney  to  enter  up  judg- 
ment is  a  usual  mode  of  taking  security  for  a 
debt,  and  judgments  thus  enter^  are  treated  as 
securities,  and  an  equitable  jurisdiction  exer- 
cised over  them  by  courts  of  law.  In  some 
states,  they  operate  only  as  a  lien  on  the  lands 
of  the  debtor,  in  others,  on  his  personal  estate 
also,  *Brown  v.  Clarke,  4  How.  4;  and  [*167 
wherever,  by  the  local  law,  a  judgment  or  an 
execution  operates  to  make  a  lien  on  property,, 
we  are  of  opinion,  it  is  to  be  deemed  a  security; 
and  when  rendered  upon  confession,  imder  a 
power  given  by  the  debtor  for  that  purpose,  it 
is  a  security  made  or  given  by  him  within  the 
meaning  of  the  Bankrupt  Act,  and  is  void,  if 
accompanied  by  the  facts  made  necessary  by 
that  Act  to  render  securities  void.  These  facts 
are,  that  the  security  was  given  **in  contempla- 
tion of  bankruptcy,  and  for  the  purpose  of  giv- 
7  97 


167 


SUFBElfB  Ck>UBT  OF  THB  \JVTrED  STATES. 


1851 


ing  any  creditor,  indorser,  mxretj,  or  other  per- 
son, a  preference  or  priority  over  the  general 
creditors  qf  such  bankrupt." 

The  inquiry,  whether  this  security  was  given 
in  contemplation  of  bankruptcy,  involves  the 
question  what  is  meant  by  those  words.  It  is 
understood  that,  while  the  bankrupt  law  was 
in  operation,  different  interpretations  were 
placed  upon  them  in  different  circuits.  By 
some  judges,  they  were  held  to  mean  contem- 
plation of  insolvency— of  a  simple  inability  to 
pay,  as  debts  should  become  payable — ^whereby 
his  business  would  be  broken  up;  this  was 
considered  to  be  a  state  of  bankruptcy,  the 
contemplation  of  which  was  sufficient.  By 
other  judges,  it  was  held,  that  the  debtor  must 
contemplate  an  act  of  bankruptcy,  or  a  volun- 
tary application  for  the  bankrupt  law.  In  re- 
Pearce,  6  Law,  261;  In  re  Rowell,  6  Law,  298; 
Jones  V.  Howland,  8  Met.  R.  377;  Taylor  v. 
Whitehouse,  5  Humph.  340. 

It  is  somewhat  remarkable  that  this  question 
should  be  presented  for  the  first  time  for  the 
decision  of  this  court  after  the  law  has  been  so 
long  repealed,  and  nearly  all  proceedings  under 
it  terminated.  Perhaps  the  explanation  may 
be  found  in  the  fact  that  when  securities  have 
been  given  within  two  months  before  the  pres- 
entation of  a  petition  by  or  against  the  debtor, 
the  evidence  would  usually  bring  the  case 
within  either  interpretation  of  the  law.  How- 
ever this  may  be,  it  is  now  presented  for  deci- 
sion; and  we  are  of  opinion  that,  to  render  the 
security  void,  the  debtor  must  have  contem- 

Elated  an  act  of  bankruptcy,  or  an  application 
y  himself  to  be  decreed  a  bankrupt. 
Under  the  common  law,  conveyances  by  a 
debtor,  to  bona  fide  creditors,  are  valid,  though 
the  debtor  has  become  insolvent  and  failed, 
and  makes  the  conveyance  for  the  sole  purpose 
of  giving  a  preference  over  his  other  creditors. 
This  common  law  right,  it, was  the  object  of 
the  second  section  of  the  Act  to  restrain;  but, 
at  the  same  time,  in  so  guarded  a  way  as  not 
to  interfere  with  transactions  consistent  with 
the  reasonable  accomplishment  of  the  objects 
of  the  Act.  To  give  to  these  words,  contemp- 
lation of  bankruptcy,  a  broad  scope,  and  some- 
what loose  meaninff,  would  not  be  in  further- 
ance of  the  generiu  purpose  with  which  they 
were  introduced. 

168*]  'The  word  "bankruptcy"  occurs  many 
times  in  this  Act.  It  is  entitled  ''An  Act  to 
establish  a  uniform  system  of  bankruptcy." 
And  the  word  is  manifestly  used  in  other  parts 
of  the  law  to  describe  a  particular  legal  status, 
to  be  ascertained  and  declared  by  a  judicial 
decree.  It  cannot  be  easily  admitted  that  this 
very  precise  and  definite  term  is  used  in  this 
clause  to  signify  something  quite  different.  It 
is  certainly  true  in  point  of  fact,  that,  even  a 
merchant  may  contemplate  insolvency  and  the 
breaking  up  of  his  business,  and  yet  not  con- 
.template  bankruptcy.  He  may  confidently  be- 
lieve that  his  personal  character,  and  the  state 
of  his  affairs,  and  the  disposition  of  his  credit- 
ors, are  such,  that  when  they  shall  have  ex- 
amined into  his  condition  they  will  extend  the 
times  of  payment  of  their  debts,  and  enable 
him  to  resume  his  business.  A  person,  not  a 
merchant,  banker,  etc,  and  consequently  not 
liable  to  be  proceeded  against  and  made  a  bank- 
rupt, thou^  insolvent,  may  have  come  to  a 
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determination  that  hevwill  not  petition.  The 
contemplation  of  one  of  these  states,  not  being 
in  fact  the  contemplation  of  the  other,  to  saj 
that  both  were  included  in  a  term  which  de- 
scribes only  one  of  them,  would  be  a  depar- 
ture from  sound  principles  of  interpretation. 
Moreover,  the  provisos  m  this  section  tend  to 
show  what  was  the  real  meaning  of  this  first 
enacting  clause.  The  object  of  these  provisos 
was,  to  protect  bona  fide  dealings  with  the 
bankrupt,  more  than  two  months  before  the 
filing  of  the  petition  by  or  against  him,  pro- 
vided the  other  party  was  ignorant  of  such  an 
intent,  on  the  part  of  the  bankrupt,  as  made 
the  security  invalid  under  the  first  enacting 
clause.  And  the  language  is,  "provided  that 
the  other  party  to  any  such  dealings  or  trans- 
actions had  no  notice  of  a  prior  act  of  bank- 
ruptcy, or  of  the  intention  of  the  bankrupt  to 
take  the  benefit  of  this  Act."  These  facts,  of 
one  of  which  a  bona  fide  creditor  must  have 
notice,  to  render  his  security  void,  if  taken 
more  than  two  months  before  the  filing  of  the 
petition,  can  hardly  be  supposed  to  be  differ- 
ent from  the  facts  which  must  exist  to  ren(?er 
the  security  void  under  the  first  clause;  or  in 
other  words,  if  it  be  enough  for  the  debtor  to 
contemplate  a  state  of  msolvency,  it  could 
hardly  be  required  that  the  creditor  should 
have  notice  of  an  act  of  bankruptcv,  or  an  in- 
tention to  take  the  benefit  of  the  act.  It 
would  seem  that  notice  to  the  creditor  of 
what  is  sufficient  to  avoid  the  security,  must  ^ie- 
prive  him  of  its  benefits,  and  consequently,  if 
he  must  have  notice  of  something  more  than 
insolvency,  something  more  than  msolvency  is 
required  to  render  the  security  invalid;  a  ad 
that  we  may  safely  take  this  description  of 
the  facts  which  a  creditor  must  have  notice 
of  to  avoid  the  security,  as  descriptive,  also,  of 
what  the  bankrupt  must  contemplate  to  renOler 
it  void. 

*In  construing  a  similar  clause  in  the  [*188 
English  bankrupt  law,  there  have  been  con- 
flicting decisions.  It  has  been  held  tliat  con- 
templation of  a  state  of  insolvency  was  suffi- 
cient. Pulling  y.  Tucker,  4  B.  &  Aid.  392; 
Poland  y.  Glyn,  2  Dow.  &  Ry.  810.  But  both 
the  earlier  and  later  decisions  were  otherwise; 
and  in  our  judgment,  they  contain  the  sounder 
rule.  Fidgeon  v.  Sharpe,  6  Taunt.  546;  Harts- 
horn V.  Slodden,  2  Bos.  &  Pull.  582;  Gibbins 
V.  Phillipps,  7  B.  &  G.  529;  Belcher  v.  Prittie, 
10  Bing.  408;  Morgan  v.  Brundrett,  5  Bam.  & 
Ad.  297;  and  see  the  opinion  of  Patteson,  J., 
in  the  last  case. 

Gonsidering,  then,  that  it  is  necessary  to 
show  that  the  debtor  contemplated  an  act  of 
bankruptcy,  or  a  decree  adjudging  him  a  bank- 
rupt on  his  own  petition,  at  what  time  in  this 
case  must  he  have  had  this  in  contemplation? 
He  gave  the  power  of  attorney  on  the  7th  of 
April;  the  judgment  was  confessed  and  en- 
tered up  on  the  next  day;  the  execution  was 
taken  out  and  levied,  and  the  lien  created  there- 
by, on  the  22d  of  May;  and  five  days  after- 
wards, beinff  less  than  two  months  after  the 
execution  of  the  power,  the  debtor  presented 
the  petition  under  which  he  was  aeereed  a 
bankrupt.  The  only  act  done  by  the  debtor 
was  the  execution  and  delivery  of  the  power 
of  attorney.  It  was  a  security  by  him  made 
or  given,  only  by  reason  of  that  instnunent. 
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What  followed  were  acts  of  the  creditor  and  of 
officers  of  the  law,  with  which  the  debtor  is  no 
more  connected  than  with  the  delivery  by  a 
creditor  of  a  deed  to  the  office  of  the  reg^ister, 
to  be  recorded,  or  the  act  of  the  reffister  in  re- 
eordinff  it.  It  would  seem  that,  if  the  intent  of 
the  debtor  is  to  give  a  legal  quality  to  a  trans- 
action, it  most  be  an  intent  accompanying 
an  act  done  by  himself,  and  not  an  intent  or 
purpose  arising  in  his  mind  afterwards,  while 
third  persons  are  acting;  and  that,  consequent- 
ly we  must  inquire  whether  the  debtor  con- 
templated bankruptcy  when  he  executed  the 
power.  It  is  true,  this  construction  would  put 
it  in  the  power  of  creditors,  by  taking  a  bond 
and  warrant  of  attorney,  while  the  debtor  was 
solvent  and  did  not  contemplate  bankruptcy, 
to  enter  up  a  judgment  and  issue  execution, 
and  by  a  Icrvy  acquire  a  valid  lien,  down  to  the 
very  moment  when  the  title  of  the  assignee 
began.  But  this  was  undoubtedly  so  under  the 
statute  of  James,  which,  like  ours,  cohtained 
BO  provision  to  meet  this  mischief;  and  it  be- 
came so  great  that,  by  the  108th  section  of  the 
Revising  Act  of  6  Geo.  IV.  it  was  enacted,  that 
'^o  crMitor,  though  for  a  valuable  considera- 
tion, who  shall  sue  out  execution  on  any  judg- 
ment obtained  by  default,  confession,  or  nil 
didt,  shall  avail  himself  of  such  execution, 
to  the  prejudice  of  other  fair  creditors,  but 
shall  be  paid  ratably  with  such  creditors." 

If  the  Bankrupt  Act  of  1841  had  continued 
176*]  to  exist,  a  ^similar  addition  to  its  pro- 
visions  would  doubtless   have  become   neces- 


It  remains  to  inquire  whether  the  debtor 
in  this  case,  in  point  of  fact,  contemplated 
bankruptcy,  and  designed  to  give  a  preference 
to  the  appellants,  when  he  executed  the  power 
on  the  7th  of  April. 

It  has  been  stated  at  the  bar  that  by  some  ac- 
cident, much  of  the  evidence  bearing  on  this 
question  was  lost,  and  is  not  inserted  in  the  rec- 
ord. We  have  no  doubt  of  the  fact;  but  this 
question  must  be  decided  here  upon  what  re* 
mains;  and  we  think  there  is  sufficient  now  on 
the  reeord  to  show  that  bankruptcy  was  in 
contemplation  when  the  power  was  given. 
The  petition  to  be  decreed  a  bankrupt  was 
Hied  only  fifty  days  after  the  date  of  the 
power.  No  material  change  in  the  state  of  the 
debtor's  affairs  appears  to  have  occurred  be- 
tween the  7th  of  April  and  the  27th  of  May. 
The  only  property  which  came  into  the  hands 
of  the  assignee,  uncovered  by  valid  liens  of 
particular  creditors,  was  the  $1,300  made  by 
this  execution  out  of  property  already  in- 
cumbered by  a  mortgage  to  another  creditor, 
for  the  sum  of  upwards  of  $1,400  dated  on  the 
18th  of  March  preceding,  and  which  has  been 
adjudged  by  the  Circuit  Court  to  be  void, 
under  the  second  section  of  the  Bankrupt  Act, 
and  no  appeal  taken. 

The  bankrupt  was  a  member  of  a  mercantile 
firm,  doing  business  in  Cincinnati  and  New 
Orleans,  and  the  commercial  paper  of  this  firm, 
to  a  very  large  amount,  had  been  protested 
for  Bon-payment,  and  was  known  to  the  bank- 
rupt to  have  been  so,  before  this  power  was 
given.  Holding  an  execution  for  $14,800,  the 
appdiaats  were  able  to  make  upon  it  only 
$1,300.  Both  the  mercantile  firm  and  the  indi- 
▼idnal  bankrupt  were  in  a  state  of  deepi  and 
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so  far  as  appears,  irretrievable  insolvency,  and 
there  is  no  reason  to  doubt  the  bankrupt 
knew  these  facts.  Though  a  competent  witness 
for  the  appellants  on  the  question  of  his  own 
intent,  and  able  to  give  decisive  evidence,  if 
believed,  he  has  not  been  examined,  nor  is 
there  any  evidence  in  the  record  to  control 
the  strong  presumption  that  the  purpose  he 
executed  on  the  22d  of  May,  by  filing  his  peti- 
tion, existed  in  his  mind,  fifty  days  before, 
when  his  circumstances  were  the  same,  and 
the  inducements  to  take  advantage  of  the  Act 
were  as  great,  as  at  the  time  he  actually  at- 
tempted to  do  so. 

It  is  true  the  appellants  say  in  their  an- 
swers they  did  not  know  or  believe,  when  the 
power  was  given,  and  do  not  now  believe,  the 
debtor  then  contemplated  bankruptcy.  But 
their  answer,  though  responsive,  in  this  par- 
ticular, to  the  bill,  is  entitled  to  little  weight 
concerning  the  state  of  mind  of  the  debtor,  no 
reasons  l^ing  given  for  their  belief  and  none 
of  the  facts  explained  *from  which  an  [*171 
opposite  inference  is  to  be  drawn  (0  Cranch, 
160) ;  and  their  own  state  of  mind  is  not  ma- 
terial, because  the  petition  was  filed  within 
two  months  after  the  date  of  the  power.  . 

It  has  been  suggested  that  the  execution  of 
the  power  of  attorney  by  Mahard  was  in  itself 
an  act  of  bankruptcy,  because  be  thereby  pro- 
cured his  goods  to  be  taken  on  execution.  But 
the  Act  requires  that  this  should  be  done  will- 
infijt  or  fraudulently.  The  Buckinghams 
being  bona  fide  creditors  there  is  no  ground 
upon  which  this  act  can  be  deemed  fraudulent 
unless  it  was  done  in  contemplation  of  bank* 
ruptcy  and  with  intent  to  give  a  preference, 
and  this  would  bring  us  back  to  the  inquiry 
whether  such  contemplation  and  intent  exist^ 
ed;  and  it  is  explicitly  denied  by  the  answers 
of  the  Buckinffnams  that  the  power  was  ex* 
ecuted  by  Mahard  willingly,  it  having  been 
done  under  strong  pressure  by  them,  and  only 
at  last  because  a  suit  was  threatened  if  he  did 
not  comply.  There  is  no.  evidence  to  control 
these  statements  in  their  answers,  so  that  we 
cannot  say  that  per  se  the  giving  of  the  power 
was  an  act  of  bankruptcy.  1  Deacon's  B.  L. 
446;  Thompson  v.  Freeman,  1  T.  R.  155;  Hunt 
V.  Mortimer,  10  B.  &  C.  44;  Morgan  v.  Brun- 
drett,  6  B.  &  Ad.  297. 

We  have  therefore  found  it  necessary  to  ffo 
into  the  inquiry  whether  the  bankrupt  did  in 
fact  contemplate  bankruptcy  when  the  power 
was  given,  and  intend  to  give  a  preference 
thereby;  and  being  of  opinion  that  he  did, 
there  is  no  error  in  the  decree  of  the  Circuit 
Court  in  this  particular. 

The  third  objection  made  to  the  decree  of 
the  court  below  is,  that  it  established  the 
validity  of  sundry  mortgages  on  the  property 
of  the  bankrupts,  held  by  certain  Imnkrupt 
corporations.  It  is  alleged  bv  the  appellants 
that  these  mortgages  were  void,  on  account  of 
usury;  that  though,  by  the  statute  law  of 
Ohio,  a  usurious  contract  is  valid,  for  the 
principal  sum  lent,  with  lawful  interest  there- 
on, yet,  if  a  banking  corporation  make  a  usuri- 
ous contract,  it  is  utterly  void,  because  such  a 
banking  corporation  has  no  lawful  authority 
to  make  such  a  contract,  exceeds  its  powers 
by  attempting  to  do  so,  and  consequently 
neither  party  is  bound  thereby. 

99 


171 


SUPBEMS  Ck>UBT  OF  THB  UNITED  STATES. 


185t 


We  have  not  thought  it  necessary  to  examine 
this  position,  because  we  are  of  opinion  that 
usury,  in  either  of  these  mortgages,  is  not 
proved. 

The  power  of  these  hanking  corporations  to 
deal  in  exchange  is  not  controverted.  There 
is  no  usury  on  the  face  of  any  one  of  these 
transactions.  It  is  incumhent  on  the  party 
who  charges  usury  to  prove  it;  and  where  it  is 
alleged  to  consist  in  taking  excessive  rates  of 
exchange,  or  in  resorting  to  tne  form  of  a  hill  of 
exchange  in  order  to  keep  out  of  sight  a  usuri- 
ous compensation  for  the  simple  loan  of  money, 
172*]  these  facts  must  he  proved.  'Andrews 
V.  Pond  et  al.  13  Pet.  65;  Creed  v.  The  Com- 
mercial Bank,  11  Ohio  R.  489.  The  answer  of 
each  hank  denies  such  intent,  and  avers  that 
the  exchange  charged  in  each  case  was  the 
customary  and  regtUar  rate  at  the  time  of  the 
discount  of  each  bill.  There  is  not  evidence  to 
prove  the  contrary.  Indeed,  it  was  agreed  by 
the  counsel  on  both  sides,  during  the  argument, 
that  the  rates  charged  were  the  usual  and 
customary  prices  of  exchange  between  Cincin- 
nati, where  the  bills  were  drawn,  and  New 
Orleans,  where  they  were  payable,  at  the  times 
they  were  discounted.  The  coimsel  for  the  ap- 
pellants urged  that  the  rates  were  higher  than 
were  charged  on  sight  bills.  But  these  were 
time  bills,  and  it  is  no  proof  of  usury  that  the 
banks  did  not  take  the  market  rates  on  sight 
bills  which  they  did  not  discount,  if  the^  took 
only  the  market  rates  on  those  they  did  dis- 
count. It  was  also  insisted  that  the  banks 
did  not  buy  these  bills,  but  were  the  first 
takers  for  loans  of  money  made  to  the  drawers. 
But  we  are  unable  to  perceive  how  the  fact 
that  the  banks  were  the  first  takers  can  be  of 
any  importance  in  this  case,  nor  do  we  deem 
it  material  that  the  bills  were  discounted  for 
the  drawers. 

The  reason  why  the  addition  of  the  eorrent 
rate  of  exchange  to  the  legal  rate  of  interest 
does  not  constitute  usury  is,  that  the  former  is 
a  just  and  lawful  compensation  for  receiving 
payment  at  a  place  where  the  monev  is  ex- 
pected to  be  less  valuable  than  at  the  place 
where  it  is  advanced  and  lent.  And  this  reason 
exists  when  the  lender  discounts  the  drawer's 
bill  as  well  as  when  he  buyi  a  bill  in  the  mar- 
ket of  the  payee.  In  neither  ease  is  it  usury  to 
take  the  regular  and  customary  compensation 
for  the  loss  in  value  by  change  in  place  of 
payment.  It  is  argued  that  no  usage  or  custom 
can  make  an  unlawful  contract  valid.  This 
must  be  admitted.  But  the  contract  is  not  un- 
lawful, unless  more  than  six  per  cent,  has 
been  reserved  or  taken  for  interest;  if  more 
has  been  reserved  or  taken,  not  for  the  loan 
and  forbearance,  but  for  a  change  in  the  place 
of  payment,  then  the  contract  Is  lawful;  and 
in  determining  whether  the  excess  over  six 
per  cent,  has  l^n  reserved  for  interest,  or  as  a 
just  compensation  for  changing  the  place  of 
payment,  the  custom,  or  the  market  value  of 
this  change,  is  evidence  of  the  real  intent  of 
the  parties,  and  so  evidence  of  the  validity  of 
the  contract. 

Our  opinion  is  that  usury  was  not  made  out 
in  either  of  these  mortgages  and  that  there 
was  no  error  in  the  decree  of  the  court  below 
declaring  their  validity. 
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The  decree  of  the  Circuit  Court  is  affirmed^ 
with  costs. 

Order. 

This  cause  came  on  to  be  heard  on  the  traa- 
script  of  the  record  from  the  Circuit  Court  ot 
the  United  States  for  the  District  *of  [*17S 
Ohio,  and  was  ar^ed  by  ooimsel;  on  consid- 
eration whereof,  it  is  now  here  ordered,  ad- 
judged and  decreed  by  this  court,  that  the 
decree  of  the  said  Circuit  Court  in  this  causa 
be,  and  the  same  is  hereby  affinned,  with  ooata. 


SMITH  HOGAN,  Arthur  S.  Hosan,  and  Benbea 
Y.  Reynolds,  Plaintiffs  in  Error, 


T. 


AAROIf  ROSS,  who  sues  for  the  use  of  Robert 

Patterson. 


Pleading— iudgment  for  plaintiff  on  second 
count,  where  all  pleas  were  applicable  to  first, 
which  was  stricken  out  on  trial. 


Where  a  declaration  contained  two  counts,  one 
of  which  set  out  an  injunction  bond  with  the  con- 
dition thereto  annexed,  and  averred  a  breach,  and 
the  second  count  was  merely  for  the  debt  in  the 
penalty;  and  the  pleas  were  all  applicable  to  the 
first  count,  which  was  upon  trial  stricken  out  by 
the  plaintiff,  and  the  court  gave  judgment  upon 
the  second  count  for  the  want  of  a  plea,  this  Judg- 
ment was  proper,  and  must  be  ainrmed. 

TTTTS  case  was  brought  up  by  writ  of  error 
from  the  District  Court  of  the  United 
States  for  the  Northern  District  of  Mississippt 

The  question  was  one  of  pleading  and  aroae 
in  this  way: 

At  June  Term,  1840,  of  the  District  Court  of 
the  United  States  for  the  Northern  District 
of  Mississippi,  Aaron  Ross,  a  citizen  of  Pennsyl- 
vania, recovered  a  judgment  against  George 
Wiffhtman  and  Smith  Hogan,  for  $3,177.06, 
with  interest  from  the  11th  day  of  December, 
1839. 

Ross  issued  an  execution  upon  this  judgment. 

On  the  80th  of  September,  1842,  when  this 
execution  was  in  the  hands  of  the  marshal. 
Smith  Hogan  obtained  an  injunction  prohibit- 
ing further  proceedings  under  the  execution. 
The  signers  of  the  injunction  bonds  were  Smith 
Hogan,  Arthur  6.  Hogan,  and  Reuben  T. 
Reynolds. 

In  November,  1848,  in  the  Circuit  Court  af 
the  United  States,  the  following  entry  was 
made  upon  the  docket: 

Smith  Hogan  1 

T.  V401.    Dismissed   by   order   af 

Aaron  Ross.     J     complainant's  solicitors. 

In  May,  1845,  Ross  Drought  an  action  upon 
the  injunction  bond,  the  penalty  of  which, 
being  double  the  amount  of  the  judgment,  was 
$6,354.10.  The  declaration  set  out  the  bond 
and  averred,  as  a  breach  of  the  condition,  that 
Hogan  had  not  prosecuted  his  writ  of  injunc- 
tion to  effect,  but  the  same  was  dissolved  and 
the  bill  of  the  said  Smith,  by  said  court,  dis- 
missed. To  *this  declaration,  three  pleas  [*174 
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were  filed  in  June,  1845,  to  the  second  and 
third  of  which  the  plaintiff  demurred,  and 
afterwards  the  defendant  demurred  to  the 
plaintiff's  declaration.  All  the  demurrers  were 
sustained;  and  the  court  gave  leave  to  the 
plaintiff  to  amend  his  declaration. 

In  December,  1846,  the  plaintiff  filed  his 
amended  declaration.  This  was  the  commence- 
naent  of  the  system  of  pleading  which  came 
before  this  court  for  review. 

The  amended  declaration  consisted  of  two 
eounts. 

The  first,  after  setting  out  in  habc  verba  the 
eondition  of  the  injunction  bond,  sets  out  the 
breach  of  the  condition,  specially,  in  this,  that 
the  said  Smith  Hogan  did  not  prosecute  his 
said  writ  of  injunction  to  effect,  etc,  but  after- 
wards, etc,  dismissed  the  same  It  then  avers 
that,  by  means  of  the  wrongful  suing  out  of 
said  injunction,  plaintiff  has  sustained  damage 
to  the  amount  of  $4,000.  It  proceeds  to  aver, 
that,  since  the  dismissal  of  the  injunction,  etc., 
nather  of  said  obligors,  nor  any  other  person, 
hath  paid  to  plaintiff  the  damages,  etc.,  nor 
any  part  of  the  judgment  enjoined  by  said 
writ  of  injunction. 

The  second  count  is  upon  the  obligatory 
part  of  the  bond  alone,  without  any  reference 
to  the  condition,  and  the  only  breach  assigned 
is  the  general  one,  the  non-payment  of  the 
money  mentioned  in  the  bond. 

The  defendants  put  in  the  five  following 
pleas: 

1.  And  the  said  defendants,  by  leave  of  the 
court  first  had,  by  attorney,  come  and  defend 
the  wrong  and  injury,  when,  etc.,  and  say 
actio  non,  because  they  say  that  they  have 
prosecuted  their  said  injunction  with  effect, 
and  this  they  pray  may  be  inquired  of  by  the 
country,  etc;  and  the  plaintiff  likewise. 

Topp  &  Miller. 

2.  And  for  further  plea  in  this  behalf,  the 
said  defendants  say  actio  non,  etc,  because 
they  say  that  the  said  plaintiff  was  not  damni- 
fied or  in  any  manner  injured  by  the  wrongful 
suing  out  of  said  injunction  by  the  said  Smith 
Hogan,  and  this  they  are  ready  to  verify; 
wherefore  they  pray  judgment,  etc 

Replication  and  issue  in  short  by  consent. 

Topp  &  Miller. 

3.  And  for  further  plea  in  this  behalf  the 
said  defendants  say  actio  non,  because  they 
■ay  they  have  fully,  well,  and  truly  performed 
all  and  singular  the  conditions  in  said  bond 
specified,  ami  this  they  are  ready  to  verify; 
wherefore  they  pray  judgment,  etc. 

Replication  and  issue  in  short  by  consent. 

Topp  &  Miller. 

4.  And  for  further  plea  in  this  behalf  the 
said  defendants  say  actio  non,  because  they 
say  they  have  fully,  well,  and  truly  performed 
175*]  all  and  'singular  the  conditions  in  said 
bond  specified,  in  this,  to  wit:  that  on  the 
day  of  — — ,  184  ,  at  the  district  afore- 
said, the  said  plaintiff  sued  out  of  the  office  of 
the  derk  of  said  District  Court  a  writ  of  fieri 
facias,  founded  on  the  judgment  in  the  bond 
and  declaration  mentioned,  which  on  the  day 
and  year  aforesaid  went  into  the  hands  of  the 
^^lA^l  of  said  district,  to  be  executed  and  re- 
trnned  according  to  law.  And  the  said  defend- 
ants aver  that  said  marshal,  by  virtue  of  said 
ezecotion,  did  levy  and  make,  of  the  property, 
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goods,  and  chattels  of  said  defendant.  Smith 
Hogan,  a  large  sum  of  money,  to  wit:  the  sum 
of  four  thousand  dollars,  and  this  they  are 
ready  to  verify;  wherefore  they  pray  judg- 
ment, etc. 

5.  And  for  further  plea  in  this  behalf  the 
said  defendants  say  actio  non,  because  they 
say,  that  the  judgment  upon  which  the  ex- 
ecution  issued,  and  to  enjoin  which  the  sup- 
posed injunction  bond  upon  which  this  suit  is 
founded  was  executed,  was  fully  paid  off, 
satisfied  and  discharged,  and  before  the 
issuance  of  the  execution  enjoined,  to  wit:  on 
the  1st  day  of  June,  A.  D.  1842,  at,  to  wit: 
in  the  district  aforesaid,  and  this  they  are 
ready  to  verify;  wherefore  they  pray  judg- 
ment, etc 

Davis  &  Goodwin, 
Attorneys  for  Plaintiff. 

Replication  and  issue. 

Topp  &  Miller. 

To  the  fourth  plea  there  was  the  following 
special  replication: 

Replication  to  4th  plea. 

United  States  of  America, 
District  Court,  Northern  District  of  MississippL 
Aaron  Ross,  use,  etc,^ 

V. 

Smith  Hogan  et  al. 

And  said  plaintiff,  ij  attorney,  comes,  and 
etc.,  and  says,  as  to  the  plea  of  said  defend- 
ants by  them  fourthly  above  pleaded,  precludi 
non,  etc.,  because,  he  says,  that  although  the 
writ  of  fieri  facias,  founded  upon  the  judgment 
of  the  plaintiff  in  said  plea  mentioned,  was 
levied  upon  two  negroes  as  the  property  of 
Smith  Hogan,  one  of  the  defendants  therein, 
yet  said  plaintiff  says  that  the  said  two 
negroes  were  levied  upon  by  the  marshal  of 
said  northern  district,  at  the  same  time,  by 
virtue  of  sundry  writs  of  fieri  facias,  founded 
on  judgments  recovered  in  said  District  Court 
against  said  defendant.  Smith  Hogan,  to  wit: 
one  'in  favor  of  Stephen  Davis,  for  [•176 
$1,194.20;  two  in  favor  of  James  A.  Henden, 
one  for  $1,194.20,  and  the  other  for  $3,582.60, 
and  one  in  favor  of  Fellows,  Wordworth  &  Co., 
for  the  sum  of  $2,172.46,  numbered  23,  24,  25, 
and  26;  and  the  said  two  negroes  being  after- 
wards sold  by  said  marshal,  by  virtue  of  said 
several  writs  of  fieri  facias,  together  with  the 
writs  of  fieri  facias  founded  upon  the  judgment 
of  said  plaintiff;  yet  said  plaintiff  avers  that 
the  sum  of  money,  to  wit:  the  sum  of  $1,178, 
raised  by  the  sale  of  said  negroes  by  virtue  of 
the  writs  aforesaid  was  by  the  order  of  said 
District  Court,  to  wit:  at  the  June  Term,  1844, 
thereof,  applied  and  appropriated  to  the  pay- 
ment and  satisfaction  of  said  other  writs  of 
fieri  facias  above  mentioned ;  and  said  plaintiff 
avers  that  no  portion  of  said  sum  of  money 
raised  as  aforesaid  was  appropriated  or  appli^ 
to  the  payment  or  satisfaction  of  said  writ  of 
fieri  facias  founded  upon  the  judgment  of  plain- 
tiff in  said  plea  mentioned;  wherefore  said 
plaintiff  says  he  has  not  had  any  satisfaction  of 
his  said  judgment,  mentioned  in  said  plea,  and 
this  he  is  ready  to  verify,  etc.;  wherefore  he 
prays  judgment,  etc  ^opp  &  Miller, 

For  plaintiff. 

To  the  second  and  third  pleas  the  plaintiff 
demurred,  as  follows: 

And  the  said  plaintiff,  as  to  the  said  pleas  of 
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the  Miid  defendants  by  them  aecond  and  third 
above  pleaded  in  this  behalf,  says,  he  is  not 
bound  by  the  law  of  the  land  to  reply  to  the 
same;  and  for  causes  of  demurrer  to  said 
second  plea  the  plaintiff  states  and  sets  forth 
the  following,  to  wit: 

1st.  Said  second  plea  tenders  an  issue  to  an 
immaterial  matter,  and  not  directly  put  in 
issue  by  the  declaration. 

2d.  The  said  second  plea  is  not  responsive  to 
the  averments  in  the  declaration  mentioned; 
the  plaintiff  does  not  complain  that  said  de- 
fendants failed  to  prosecute  their  said  injunc- 
tion with  effect;  the  gravamen  in  the  declara- 
tion of  the  plaintiff  is  this,  that  the  defendant, 
Smith  Ho^an,  wrongfully  obtained  and  sued 
out  the  injunction  by  which  the  plaintiff  was 
hindered  and  delayed  in  the  collection  of  his 
said  judgment. 

3d.  And  the  said  plea  is  in  other  respects  in- 
formal and  insufficient,  etc. 

Evans,  and  Topp  &  Miller, 

For  plaintiff. 
And  for  cause  of  demurrer  to  the  said  third 
plea,  plaintiff  shows  the  following  causes: 

Ist.  Said  plea  only  alleges  general  perform- 
ance of  the  conditions  of  the  bond,  when 
tfpecial  breaches  are  assigned  in  the  declaration. 
177*]  *2d.  And  is  otherwise  informal  and 
insufficient. 

Evans,  and  Topp  &  Miller, 

For  plaintiff. 
To  the  special  replication  to  the  fourth  plea, 
the  defendant  put  in  the  following  rejoinder: 

And  the  said  defendants,  as  to  the  repli- 
oations  of  the  said  plaintiff  to  the  fourth  and 
sixth  pleas  of  the  said  defendants,  say  that  the 
said  plaintiff  ought  not,  by  reason  of  any- 
thing by  them  in  said  replications  alleged,  to 
have  or  maintain  their  aforesaid  action  thereof 

against   them,  because  they  that   the 

other  writs  of  fieri  facias  founded  on  judg- 
ments recorded  in  said  District  Court  against 
the  defendant,  as  described  and  set  forth  in 
said  replication,  were  younger  in  point  of  time 
than  the  judgment  and  execution  founded 
thereon  in  the  plea  mentioned.  And  the  said 
defendants  in  fact  say,  that  the  said  plaintiff, 
by  virtue  of  the  execution  founded  upon  the 
jud^ent  against  one  George  Wi^htman  and 
Smith  Hogan,  being  the  execution  in  the 
declaration  and  fourth  and  sixth  pleas  men- 
tioned, and  which  judgment  was  rendered  and 
recorded  in  said  District  Court,  at  the  June 
Term  thereof,  1840,  the  said  marshal  did  make 
and  levy  of  the  proper  goods  and  chattels  of 
the  defendant,  Smith  Hogan,  the  said  sum  of 
four  thousand  dollars  in  said  plea  mentioned. 
And  the  said  defendants  in  fact  further  say, 
that  the  judgment  upon  which  the  execution 
issued,  as  mentioned  and  set  forth  in  said 
replications  to  the  fourth  and  sixth  pleas  of 
the  said  defendants,  were  not  rendered  and  re- 
corded in  said  court  until  the  times  as  herein- 
after mentioned,  to  wit :  the  judgment  in  favor 
of  James  A.  Henden,  at  the  June  Term,  1842, 
of  said  District  Court;  the  judgment  in  favor 
of  Stppben  Dnvis,  at  the  June  Term,  1842; 
the  judgment  in  favor  of  Fellows,  Wordworth 
^  Co.,  at  the  June  Term,  1842,  of  said  District 
Court;  and  so  the  said  defendants  in  fact  say, 
that  the  said  plaintiff  hath  obtained  payment 
and  satisfaction  ot'  his  said  execution  in  the 
ssi'I  replications  mentioned,  and  this  the  said 
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defendants  are  ready  to  verify;  wherafors  they 
pray  judgment  if  the  said  plaintiff  ought  to 
have  or  maintain  his  aforesaid  action  thereof 
against  these  defendants. 

Davis  &  Goodwin, 
Attorneys  for  defendants. 

The  plaintiff  demurred  to  this  rejoinder,  and 
the  defendants  joined  in  demurrer. 

On  the  11th  of  December,  1846,  the  demurrer 
to  the  reioinder  was  sustained,  and  the  court 
ordered  that  the  defendants  have  leave  to.  an- 
swer over,  which  they  declined  to  do;  and 
thereupon  the  cause  was  continued  by  consent 
of  parties  till  the  next  term  of  the  court. 

*in  June,  1847,  the  cause  was  con-  [*17S 
tinned  again. 

In  December,  1847,  it  came  on  for  trial.  A 
jury  being  impaneled,  the  plaintiff,  by  his  at- 
torney, read  to  the  jury  the  pleadings,  a  cer- 
tificate of  the  clerk  of  the  Circuit  Coturt,  show- 
ing that  the  bill  in  the  case  of  Hogan  v.  Hoss 
was  dismissed  by  order  of  complainant's  solic- 
itors, and  there  rested  his  case.  The  defend- 
ants then  put  in  a  demurrer  to  the  evidence. 

On  the  loth  of  December,  1847,  the  follow- 
ing proceedings  took  place: 

Friday,  December  the  10th,  1847. 

This  day  came  the  parties  by  their  attorneys, 
and  it  appearing  to  the  satisfaction  of  the 
court  that  defendants  have  filed  no  plea  to 
the  second  count  in  plaintiff's  declaration,  but 
have  therein  wholly  made  default:  It  is  there- 
fore considered  by  the  court,  that  plaintiff  re- 
cover of  defendants  the  sum  of  six  thousand 
three  hundred  and  fifty- four  dollars  and  tea 
cents  debt,  in  the  said  second  count  in  the 
declaration  mentioned,  and  also  the  costs  in 
this  cause  expended.  And  the  plaintiff,  by  at- 
torney, comes  and  remits  the  sum  of  twenty- 
six  hundred  sixty-two  dollars  and  seventy- 
eight  cents,  being  part  of  the  judgment  abova 
mentioned. 

Defendants'  motion  in  arrest  of  judgment, 
filed  and  entered  December  10th»  1847,  as  fol- 
lows, to  wit: 

Aaron  Ross,  use  of,  etc^i 

▼•  y  401. 

Smith  Hogan  and  others.  J 

The  defendants  move  tne  court  to  arrest  tho 
judgment  in  this  case: 

1.  Because  the  court  cannot  pronounce  a 
final  judgment  upon  the  second  count  in  the 
declaration. 

2.  For  other  causes. 

Davis  &  Goodwin. 

Also,  afterwards,  to  wit:  on  the  11th  day  of 
December,  being  a  day  of  the  December  Term 
of  said  court  last  aforesaid,  the  further  pro- 
ceedings were  had  in  the  foregoing  cause,  to 
wit: 

Aaron  Ross,  use  of  Robert  Patterson, 

V. 

Smith  Hogan,  Arthur  S.  Hogan,  and 
Reuben  Y.  Reynolds. 

Saturday,  December  the  11th,  184T. 
This  day  came  the  parties,  by  their  at- 
torneys, and  then  came  on  to  be  heard  defend- 
ants' demurrer  to  plaintiff's  testimony;  in 
which  said  demurrer  the  plaintiff  was  ordered 
to  join,  but  refused  to  join,  and  thereupon  dis- 
missed the  first  count  in  his  declaration 
*set  forth;    whereupon  tha  defendant8[*170 
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demanded  judgment  on  the  demurrer  to  the 
evidence  for  want  of  joinder  thereto,  which  is 
refused  by  the  court. 

And  aleo,  after warde,  to  wit:  on  the  day 
and  at  the  term  last  above  stated,  the  further 
proceedings  were  had  in  the  aforesaid  cause,  to 
wit: 

Aaron  Ross,  who  sues  for  the  use  of 
Robert  Patterson, 

V. 

Smith  Hogan,  Arthur  S.  Hogan,  and 
Reuben  Y.  Reynolds. 

Saturday,  December  the  11th,  1847. 
This  day  again  came  the  parties,  by  their 
attorneys,  and  thereupon  came  on  to  be  heard 
defendants'  motion  to  arrest  the  judgment  ren- 
dered in  this  cause  on  yesterday;  and,  after 
ar^ment,  it  is  considered  by  the  oouit  that 
said  motion  be  overruled. 

A  writ  of  error  brought  all  these  proceedings 
up  to  this  court. 

It  was  argued  by  Mr.  Reuben  Davis  for  the 
plaintiffs  in  error,  and  Mr.  Coze  for  the  de- 
fendant in  error. 

Mr.  Davis:  This  was  an  action  of  debt 
founded  upon  an  injunction  bond.  The  decla- 
ration contained  two  counts.  The  first  count 
sets  out  the  bond  and  condition,  and  assigns 
breaches;  the  second  is  only  upon  the  penal  part 
of  the  bond.  The  defendants  below  filed  but 
one  plea,  which  undertakes  to  answer  the  whole 
declaration,  and  is  an  answer  to  the  whole. 

The  case  having  been  put  to  the  jury,  the 
plaintiff  introdu(^  his  proof  and  closed. 
Thereupon  the  defendants  demurred  to  the 
testimony,  and  tendered  an  issue  to  the  court. 
The  plaintiff  refused  to  join  in  the  issue  upon 
the  demurrer,  and  the  court  refused  to  com- 
pel him  to  do  so,  or  allow  the  defendants  to 
sign  judgment.  Thus  stood  the  case,  when  the 
plaintiff's  counsel  asked  the  court  for  judgment 
final  by  default  upon  the  second  count,  upon 
the  ground  that  it  had  not  been  replied  to. 
This  was  allowed  by  the  court;  still  leaving 
the  demurrer  to  the  testimony  undisposed  of. 

The  court  certainly  erred  in  allowing  judg-. 
nent  upon  the  second  count.  The  plea  under- 
takes to  answer  the  whole  declaration;  and  if 
it  does  not  do  so,  the  objection  should  have 
been  by  demurrer.  The  plaintiff  could  not 
sign  judgment.  6  Johns.  63;  18  Johns.  28;  20 
Johns.  471 ;  1  Saunders,  28,  note  8,  Chitty,  510. 

I  confess  that  when  a  plea  undertakes  to  an- 
swer only  a  part  of  the  declaration,  and  after- 
180*]  wards  answers  more,  judgment  in  *that 
case  may  be  signed  for  so  much  as  the  plea  in 
its  commencement  does  not  undertake  to  an- 
swer. 6  Johns.  63;  18  Johns.  28;  20  Johns.  471; 
1  Saunders,  28,  note  3;  2  Chitty,  510. 

It  was  a  manifest  error  to  allow  plaintiff  to 
take  judgment,  even  if  the  plea  had  not  ex- 
tended to  the  second  count  of  the  declaration 
AnaL  4  Phillips,  Evidence,  169;  1  Saunders, 
Pleading  and  Evidence,  319. 

The  only  remaining  question  is,  what  the 
judgment  of  the  court  shall  be.  There  can  be 
Qo  question  that  the  court  will  feel  it  to  be 
their  duty  to  reverse  the  judgment  below. 
This  being  done,  I  insist  that  it  will  be  the 
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duty  of  the  court  to  render  upon  the  demurrer 
such  judgment  as  the  court  below  should  have 
rendered  in  the  case.  There  can  be  no  neces- 
sity for  reversing  the  judgment,  and  returning 
to  the  court  below,  as  there  is  nothing  to  be 
settled  by  that  court. 

Mr.  Coze,  after  stating  the  nature  of  the 
amended  declaration,  proceeded  to  comment 
upon  the  rest  of  the  pleadings. 

The  defendants  appear  and  plead  several 
pleas: 

1.  Actio  non,  because  they  have  prosecuted 
their  injunction  with  effect,  and  pray  an  issue 
to  the  country. 

2.  General  non  damnificatus  with  a  verifica- 
tion. 

3.  General  performance  of  condition  with  a 
verification. 

4.  Full  performance  of  all  and  singular  the 
conditions  of  said  bond,  in  this,  viz.:  that 
plaintiff  sued  out  a  writ  of  fieri  facias  on  the 
judgment  in  the  bond  and  declaration  men- 
tioned, which  went  into  the  hands  of  the 
marshal;  and  that  the  said  marshal  did,  by 
virtue  of  the  same,  levy  and  make  of  the 
property  of  said  Smith  Hogan  $4,000;  no  time 
specified. 

5.  That  prior  to  the  issuing  of  the  execution 
enjoined,  viz.:  in  June,  1842,  the  judgment  upon 
which  it  issued  was  fully  paid. 

It  will  be  observed  that  oyer  is  not  prayed 
of  either  the  bond  or  the  condition,  and  conse- 
quently none  was  given.  The  five  pleas  put  in, 
informal  and  defective  as  they  are  in  many  re- 
spects, while  they  profess  to  answer  the  entire 
declaration,  are  substantially  only  an  answer 
to  the  first  coimt,  leaving  the  second  unnoticed. 
The  pleadings  on  both  sides,  after  the  narr., 
are  unskillfully  drawn;  a  replication  is  filed  to 
the  4th  plea,  to  which  there  is  a  rejoinder  and 
a  demurrer  to  that  rejoinder,  a  demurrer  to  the 
2d  and  3d  pleas,  issue  ioined  on  the  first.  The 
demurrer  to  the  rejoinder  was  argued  and  sus- 
tained; leave  given  to  defendants  to  answer 
over,  which  was  declined;  whereupon  judgment 
on  that  was  given  for  plaintiff. 

The  cause  came  on  to  be  tried  on  the  issue 
joined  on  the  first  plea;  after  the  plaintiff  had 
produced  his  evidence,  defendants  *de-  [*181 
murred  to  the  evidence,  which  demurrer  was 
argued;  and  afterwards  the  court  rendered 
judgment  for  plaintiff  on  the  second  count  im 
the  declaration  for  want  of  a  plea;  a  motion 
was  made  in  arrest  of  judgment,  which  was 
overruled.  The  demurrer  to  the  evidence  came 
on  to  be  heard,  the  plaintiff  refusing  to  join 
therein  and  dismissing  the  first  count  in  his 
declaration,  and  judgment  was  entered  for 
plaintiff  on  the  2d  count. 

It  cannot  be  doubted  that  there  was  much  ir- 
regularity in  the  conduct  of  the  case;  but  it 
all  originated  in  the  bad  pleading  of  defend- 
ants, and  it  is  apparent  that  the  final  judgment 
is  in  accordance  with  the  law  and  justice  of  the 
case. 

The  rule  of  pleading  is  clearly  laid  down  by 
Mr.  Sergeant  Williams,  1  Saund.  28,  n.  3,  and 
the  authorities  there  cited.  Every  plea  must 
answer  the  whole  declaration  or  count.  If  a 
plea,  as  in  this  case,  begin  with  an  answer  to 
the  whole  declaration,  but  in  truth  the  matter 
pleaded  is  only  an  answer  to  part,  the  whole 
plea  is  bad.    In  such  case  plamtiff  may  take 
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Judgment  for  the  part  unanswered  as  by  nil 
dieit.  4  Rep.  62  a;  1  Chit.  Rep.  132,  note  a; 
Id.  526,  n. 

It  must  be  apparent  on  the  whole  pleadings 
that  defendants  had  no  defense  to  the  action, 
and  merely  made  defense  for  delay,  and  that 
plaintiff  is  entitled  to  judgment  on  the  merits. 


Mr.  Justice  Daniel  delivered  the  opinion  of 
the  court: 

This  was  an  action  of  debt  instituted  by  the 
defendant  in  error,  who  was  plaintiff  in  the 
court  below  against  the  plaintiffs  in  error,  as 
the  obligors  in  an  injunction  bond.  To  the 
original  declaration  three  pleas  were  filed  at 
the  June  Term  of  the  court,  1845;  to  the  second 
and  third  of  these  pleas  the  plaintiff  demurred; 
and  at  the  December  Term,  1845,  the  defend- 
ants demurred  to  the  plaintiff's  declaration. 
The  demurrers  to  the  two  pleas  above  men- 
tioned were  sustained  by  the  court,  and  after- 
wards, viz.:  on  the  10th  December,  1846,  the 
court  decided  in  favor  of  the  demurrer  to  the 
declaration;  giving  at  the  same  time  leave  to 
amend.  The  plaintiff,  under  this  leave,  filed 
his  amended  declaration,  presenting  the  case 
which  was  acted  upon  in  the  court  below.  The 
amended  declaration  consists  of  two  counts; 
the  first  sets  out  the  injunction  bond  with  the 
condition  thereto  annexed,  and  alleges  a  breach 
of  that  condition  as  the  special  ground  of  the 
action.  The  second  count  is  for  the  penalty  of 
the  bond,  as  having  been  forfeited  by  failure 
of  payment.  The  defendants  filed  five  pleas  to 
the  amended  declaration;  upon  the  first  of 
these  pleas  an  issue  of  fact  was  joined,  and 
the  four  following  were  by  the  court  adjudged 
bad  upon  demurrer.  At  the  December  Term  of 
the  court,  1847,  the  cause  coming  on  for  trial 
182*]  upon  the  issue  joined  *upon  the  first 
plea,  after  the  testimony  on  the  part  of  the 
plaintiff  was  closed,  the  defendants  tendered  a 
demurrer  to  the  evidence  offered  by  the  plain- 
tiff, but  in  this  the  plaintiff  refused  to  join, 
and  dismissed  or  struck  out  the  first  count  in 
his  declaration;  whereupon  the  defendants 
moved  the  court  for  judgment  on  the  demurrer 
to  evidence,  for  want  of  a  joinder  thereon,  but 
this  motion  the  court  refused  to  grant,  and 
afterward  entered  up  the  following  judgment: 
'It  appearing  to  the  satisfaction  of  the  court 
that  the  defendants  have  filed  no  plea  to  the 
second  count  in  the  plaintiff's  declaration,  but 
have  therein  made  default;  it  is  therefore  con- 
sidered by  the  court  that  the  plaintiff  recover 
of  the  defendants  the  sum  of  six  thousand 
three  hundred  and  fifty-four  dollars  and  ten 
cents  debt  in  the  second  count  in  the  declara- 
tion mentioned,  and  the  costs  in  this  cause  ex- 
pended." 

If  in  our  examination  of  the  decision  of  the 
Circuit  Court,  it  were  deemed  necessary  to 
pass  upon  the  legal  effect  of  the  pleas  tendered 
by  the  defendants  below,  and  overruled  by  the 
court,  we  could  have  no  hesitation  in  pro- 
nouncing each  of  those  pleas  bad  upon  de- 
murrer. It  is  a  settled  rule  in  pleading,  that 
wherever  a  plea  in  its  commencement  professes 
to  respond  to  the  entire  declaration  or  count, 
and  is  in  subBtance  and  reality  in  answer  to 
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part  only  of  such  declaration  or  count,  the  plea 
is  bad,  and  the  defect  may  be  availed  of,  upon 
demurrer.  If  a  plea  profess  in  the  commence- 
ment to  answer  only  part  of  the  declaration 
or  count,  and  is  in  truth  and  substance  a  re- 
sponse to  such  part  alone,  the  plaintiff  should 
not  demur,  because  the  residue  of  the  count 
or  declaration  is  unanswered,  but  should  take 
judgment  for  that  residue  by  nil  dicit,  as  by 
demurring  he  would  operate  a  discontinuance 
of  the  entire  cause.  The  authorities  upon  these 
canons  of  pleading  will  be  found  collected 
from  the  earliest  decisions  by  Sergeant  Wil- 
liams in  note  3  to  the  case  of  The  Earl  of 
Manchester  v.  Vale,  1  Saunders,  28.  The  same 
rules  are  expressly  affirmed  in  Tippet  v.  May, 
1  Bosanquet  &  Puller,  411;  Everard  v.  Patter- 
son, 6  Taunton,  625;  Wilcox  v.  Newman,  1 
Chitty  Reports,  132,  and  Hallet  v.  Holmes,  18 
Johnson,  28.  In  the  case  before  us  every 
plea  tendered  by  the  defendants  embraces  with- 
in its  commencement  the  entire  cause  of  action, 
averring  that  the  plaintiff  should  not  have  or 
maintain  his  action;  yet  each  of  them,  in  Its 
body  and  substance,  is  limited  to  the  condition 
of  the  injunction  bond  and  to  some  stipulation 
in  that  condition  to  which  each  plea  specifical- 
ly refers.  The  pleas  demurred  to,  therefore, 
could  not  but  be  properly  overruled;  and  with 
respect  to  that  upon  which  issue  was  joined, 
it  being  immaterial  and  inconclusive  as  to  the 
entire  declaration,  and  defective  in  the  same 
sense  with  the  others,  had  the  issue  been  found 
against  the  plaintiff,  he  would  *still  [*18S 
have  been  entitled  to  judgment  non  obstante 
veredicto.  But  upon  this  record  there  remains 
no  subject  for  the  application  of  the  rules  of 
pleading  above  adverted  to.  The  first  count  in 
the  declaration  having  been  dismissed  or  strick- 
en out,  everything  which  was  pertinent  strictly 
to  that  count,  or  which  constituted  a  defense 
to  the  case  made  thereby,  falls  with  the  count 
against  which  such  defense  was  interposed. 
The  case  then  remains  solely  on  the  second 
count  in  the  declaration,  and  it  cannot  be  pre- 
tended that  to  this  count,  consisting  purely  of  a 
money  claim,  connected  with  no  condition,  any 
pleas  have  been  interposed  upon  this  record  to 
this  count;  therefore  the  case  must  be  consid- 
ered as  one  of  plain  default  entirely  unanswered 
by  the  defendant  below,  and  as  having  been 
properly    so  treated  by  the  Circuit  Court. 

The  judgment  of  the  Circuit  Court  is  there- 
fore af&rmed. 


Order. 


This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  District  Court  of 
the  United  States  for  the  Northern  District  of 
Mississippi,  and  was  argued  by  counsel;  on 
consideration  whereof,  it  is  now  here  ordered 
and  adjudge  by  this  court,  that  the  judgment 
of  the  said  District  Court  in  this  cause  be,  and 
the  same  is  hereby  affirmed,  with  costs  and 
damages  at  the  rate  of  six  per  centum  per  an- 
num, 

Howard  IS. 
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Coffee  v.  The  Planters*  Bane  of  Tennessee. 
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THOMAS    J.     COFFEE,    Plaintiflf    in    Error, 

V. 

THB   PLANTERS'  BANK  OF  TENNESSEE. 

In  Mississippi,  in  suit  on  joint  promise  on  nego- 
tiable paper,  judgment  may  be  taken  against 
one,  though  defendants  plead  jointly — judg- 
ment on  common  money  counts  in  such  ac- 
tion, supported. 

Bj  the  eleyenth  section  of  the  Jadiciary  Act,  1 
Stat,  at  Large,  78,  do  action  can  be  brought  in  the 
federal  courts  upon  a  promissory  note  or  other 
chose  in  action,  by  an  assignee,  unless  the  action 
could  haye  been  maintained,  if  there  had  been  no 
assignment.  But  an  indorsee  may  sue  his  own  im- 
mediate indorser. 

Hence,  where  an  action  was  brought  by  an  indor- 
see upon  checks  which  had  been  indorsed  from  one 
person  to  another  in  the  same  state,  and  some  of 
the  counts  of  the  declaration  traced  the  title 
through  these  Indorsements,  no  recovery  could  haye 
been  had  upon  those  counts. 

But  the  declaration  also  contained  the  common 
money  counts ;  and,  upon  the  trial,  these  were  the 
only  counts  which  remained,  all  the  rest  haying 
been  stricken  out.  The  suit  against  the  maker,  and 
also  against  all  the  indorsers,  except  one,  had  been 
discontinued. 

The  statute  of  the  state  where  the  trial  took 
place  authorised  a  suit  upon  such  an  instrument  as 
if  it  were  a  joint  and  seyeral  contract. 

The  dismissal  of  the  suit  against  all  the  indorsers 
except  one,  and  the  striking  out  of  all  the  counts 
against  him  except  the  common  money  counts, 
freed  the  Judgment  against  him  from  all  objection ; 
and,  therefore,  when  brought  up  for  review  upon  a 
writ  of  error,  it  must  be  af&rmed. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  ^he  United  States 
■ 

for  the  Southern  District  of  Mississippi. 
184*]     *The  facts  are  stated  in  .the  opinion 
of  the  court. 

It  was  argued  by  Mr.  Coxe  for  the  plaintiff 
in  error,  and  Mr.  Badger  for  the  defendants  in 
error. 

Mr.  Coxe:  This  was  an  action  in  the  Cir- 
cuit Court  of  the  United  States  by  the  Planters' 
Bank  against  plaintiff  in  error  and  six  others, 
as  the  drawers  and  indorsers  of  several  checks, 
bills,  promissory  notes,  etc.  The  plaintiff  is 
averred  to  be  a  corporation,  created  by  the  laws 
of  Tennessee,  etc.;  and  each  and  every  of  the 
defendants  is  averred  to  be  a  citizen  of  the 
State  of  Mississippi,  and  these  averments  were 
necessary  to  give  jurisdiction  to  tHe  court.  The 
declaration  contains  numerous  special  counts, 
in  all  of  which,  however,  the  instrument  which 
is  the  subject  of  it  is  averred  to  have  been 
made  in  the  State  of  Mississippi,  between  par- 
ties, citizens  of  that  State,  and  which,  after 
several  indorsements,  finally  came  to  the  hands 
of  plaintiff.  In  no  one  instance,  however,  was 
the  defendant  the  immediate  indorser  to  plain- 
tiff. It  is  supposed  that  in  such  a  case  the  Cir- 
cuit Court  had  no  jurisdiction.  Young  v.  Bryan, 
6  Wheat.  146;  Sullivan  v.  Fiilton  Steamboat 
Company,  6  Wheat.  450;  Mollan  v.  Torrance,  9 
Wheat.  637;  Evans  v.  Gee,  11  Peters,  80. 

The  only  ground  upon  which  jurisdiction  in 
this  case  can  be  sustained  is  supposed  to  be  pre- 
sented in  the  last  count  in  the  declaration.  This 
is  the  common  money  count. 

This  action  is,  as  has  been  stated,  brought 
originally  against  seven  defendants.  Every 
eonnt  in  the  declaration  was  a  joint  contract. 
Three  of  the  defendants  were  served  with  the 
lint  process;  five  upon  the  second  or  alias  sum- 
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mons.  It  does  not  appear  ever  to  have  been 
served  on  the  Mississippi  and  Alabama  Rail- 
road Company.  Moss,  Packett,  Coffee,  and 
Sheldon  plead  non  assumpsit  jointly;  Crozier 
pleads  separately.  The  death  of  Washington 
and  Shelton  is  suggested,  and  the  suit  abated 
as  regards  them.'  This  is  the  proper  course 
when  defendants  are  jointly  responsible,  but 
not  when  their  liabilities  are  several  and  dis- 
tinct. The  plaintiffs  then  discontinued  the  ac- 
tion as  to  all  the  defendants,  except  Coffee, 
plaintiff  in  error,  and  forthwith  proceeded  to 
have  a  jury  impaneled  to  try  the  issue  joined. 
Verdict  and  judgment  for  plaintiffs  against 
Coffee. 

The  record  then  presents  this  case:  All  the 
defendants  are  averred  to  be  jointly  responsible 
on  a  joint  contract.  Plaintiff  in  error,  with 
two  of  his  associates,  pleads  a  joint  plea.  Up- 
on this  issue  is  joined.  It  is  insisted  that  under 
these  circumstances  a  discontinuance  of  the  ac- 
tion against  one  is  a  discontinuance  as  against 
all. 

*The  issue  being  upon  a  joint  plea,  [*185 
averring  that  the  parties  did  not,  as  is  alleged 
in  the  declaration,  jointly  promise,  the  verdict 
and  judgment  against  Coffee  singly,  as  having 
made  a  several  promise,  is  a  departure  from 
the  issue,  and  void. 

When  the  narr.  consisted  of  two  oountd 
against  two  individuals,  and  demurrer  because 
one  of  the  defendants  was  not  named  in  the 
last  count,  plaintiff  cannot  enter  a  nol.  pros,  on 
that  count,  and  proceed  on  the  other.  So  if  one 
pleads  infancy,  plaintiff  cannot  enter  a  nol.  pros, 
as  to  him,  and  proceed  against  the  other. 
Tidd's  Pr.  630.  In  assumpsit  or  other  action 
upon  contract,  plaintiff  cannot  enter  a  nol.  pros, 
as  to  one,  unless  it  be  for  some  matter  operat- 
ing in  his  personal  discharge,  without  releasing^ 
the  others.    Tidd.  632. 

In  the  case  at  bar,  the  declaration  avers  a 
joint  contract  between  the  plaintiffs  and  seven 
defendants.  Three  of  the  defendants  being 
served  with  process,  appear  and  plead  jointly 
that  they  did  not  promise  as  is  alleged  against 
them.  The  death  of  some  of  the  defendants  is 
suggested,  and  consequently  all  the  others  are 
to  hi  considered  as  living.  At  this  stage  of  the 
case  the  plaintiff  discontinued  his  actioii 
against  all  the  defendants  except  one,  and  pro^ 
ceeds  to  take  a  verdict  and  judgment  against 
him. 

It  is  admitted  upon  authority  that  if  one 
alone  is  sued  upon  a  joint  contract,  he  must 
avail  himself  of  the  non-joinder  of  his  co-con- 
tractor by  a  plea  in  abatement.  If,  however, 
the  plaintiff  in  his  declaration  shows  the  con- 
tract to  be  joint,  no  plea  in  abatement  is  re- 
quired, if  it  also  appear  that  the  party  who 
ought  to  have  been  joined  is  living.  1  Chitty, 
PI.  29;  1  Saunders,  291.  This  doctrine  is 
distinctly  laid  down  in  Scott  v.  Godwin,  1 
Bos.  &  Pull.  73;  2  Saund.  422,  Wms.  Note; 
United  States  v.  linn,  1  How.  104;  United 
States  V.  Girault,  11  How.  22. 

Such  omission,  apparent  on  plaintiffs'  plead- 
ings, may  either  be  moved  in  arrest  of  judg- 
ment or  in  error. 

Mr.  Badger,  for  defendants  in  error: 

It  is  contended,  for  the  defendants  in  error, 
that  there  is  no  error  in  the  judgment.'    The 
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jurisdictioii  of  the  court  below  is  evident  upon 
the  undisputed  averments  of  the  declaration. 

There  was  nothing  irregular;  nothing  errone- 
ous in  permitting  the  discontinuance  as  to  the 
other  parties:  on  the  contrary,  the  regularity 
■and  legality  of  the  proceeding  have  been  sanc- 
tioned by  cases  in  this  court. 

In  the  case  of  McAfee  v.  Doremus,  5  How. 
S3,  McAfee  had  been  sued  in  the  Circuit  Court 
of  Mississippi  as  indorser  of  a  bill  of  ex- 
change, jointly,  with  four  persons  as  the  draw- 
186*]  ers  of  the  *bill.  McAfee  appeared, 
■and  pleaded  severally  the  general  issue,  and 
three  of  the  four  drawers  having  been  served 
with  process,  the  action  was  discontinued  as  to 
the  four,  carried  on  against  McAfee  alone,  and 
upon  a  judgment  rendered  against  him,  a  writ 
of  error  was  brought  in  this  court.  Here  the 
judgment  was  unanimously  affirmed,  the  court 
saying  that  there  was  "no  objection,  in  princi- 
ple or  in  practice,  to  the  discontinuance  of  the 
writ  against  the  drawers  of  the  bill." 

In  The  Bank  of  the  United  States  v.  Moss,  6 
How.  32,  there  was,  on  appearance  by  all  the 
defendants,  a  joint  plea,  and  afterwards  the 
■action  was  discontinued  as  to  one  of  the  parties, 
and  a  verdict  and  judgment  taken  against  the 
others.  To  this,  there  was  no  objection  taken 
below  or  here,  and  no  writ  of  error  was  brought 
upon  the  judgment. 

Mr.  Justice  Daniel  delivered  the  opinion  of 
the  court: 

The  questions  of  law  to  be  decided  in  this 
cause,  arise  upon  the  following  facts:  The  de- 
fendant in  error  (the  plaintiff  in  the  court  be- 
low), described  in  the  pleadings  to  be  a  corpora- 
tion created  bv  the  laws  of  the  State  of  Tennes- 
see, the  stockholders  of  which  are  citizens  of 
Tennessee,  declared  in  assumpsit,  in  the  court 
below  against  the  Mississippi  and  Alabama 
Kailroad  Company,  averred  to  be  a  corporation 
•created  by  the  laws  of  Mississippi,  and  also 

S^inst  William  H.  Shelton,  Robert  G.  Crozier, 
enry  K.  Moss,  Samuel  M.  Puckett,  Thomas  G. 
Coffee  (the  plaintiff  in  error),  and  William  H. 
Washington,  averring  the  said  Individuals  to  be 
all  citizens  of  the  State  of  Mississippi.  The  dec- 
laration contained  twenty-four  counts;  twenty- 
tiiree  of  which  set  out  respectively  checks  drawn 
by  the  Mississippi  and  Alabama  Railroad  0)m- 
pany,  for  different  sums  of  money,  payable 
to  some  of  the  individual  defendants  in  the 
court  below,  and  indorsed  by  the  payee  and  suc- 
cessively by  the  other  defendants,  so  as  at  last 
to  become  payable  to  the  plaintiff  below,  the  de- 
fendant in  error^  as  the  last  indorsee. 

The  last  or  twenty-fourth  count  in  the  dec- 
laration was  upon  an  indebitatus  assumpsit, 
for  one  hundred  and  fifty  thousand  dollars,  for 
money  lent  and  advanced,  for  the  like  sum  for 
money  laid  out  and  expended,  and  for  the  like 
sum  for  mqney  had  and  received,  laying  the 
damages  at  three  hundred  thousand  dollars. 

The  defendants  below,  Moss,  Puckett,  Shel- 
ton, and  Coffee,  the  plaintiff  in  error,  appeared 
to  the  suit  and  pleaded  jointly  the  general  is- 
sue. Crozier  also  appeared  and  pleaded  non  as- 
sumpsit. The  Mississippi  and  Alabama  Rail- 
road Company  did  not  appear.  Afterwards,  up- 
on a  suggestion  of  the  death  of  Washington  and 
'fihelton,  the  suit  was  abated  as  to  these  parties, 
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and  upon  the  motion  of  the  plaintiff  below,  tlM 
defendant  in  error,  *the  suit  was  ordered  [*187 
to  be  discontinued  as  to  all  the  defendants  be- 
low  except  the  plaintiff  in  error;  and  a  jury  be- 
ing impaneled  upon  the  issue  joined  as  to  him, 
found  a  verdict  against  him  in  damages  for  the 
sum  of  $149,924.97  for  which  sum  together 
with  costs  of  suit,  a  judgment  was  entered  by 
the  Circuit  0)urt.  No  exception  appears  to 
have  been  taken  to  the  forms  of  proceeding, 
nor  to  any  ruling  by  the  court  upon  the  triiS, 
and  the  questions  for  consideration  here  are 
raised  upon  facts  as  above  set  forth. 

On  behalf  of  the  plaintiff  in  error  it  is  insist- 
ed, that  upon  none  of  the  twenty-three  counts, 
each  of  which  sets  forth  a  deduction  of  title  by 
intermediate  indorsements  from  the  payees,  can 
this  action  be  maintained,  because  it  appears, 
on  the  face  of  those  counts,  that  the  drafts  or 
checks  constituting  the  claim  were  drawn  by  a 
corporation  situat^  within  the  State  of  Missis- 
sippi, and  the  members  of  which  corporation 
were  citizens  and  inhabitants  of  that  State,  in 
favor  of  payees  who,  being  also  citizens  of  that 
State,  could  not  sue  upon  those  drafts  in  the 
courts  of  the  United  States,  and  could  not,  by 
indorsement,  confer  upon  others  a  right  denied 
by  the  law  to  themselves. 

By  the  11th  section  of  the  Act  of  Congress 
establishing  the  Judicial  Courts  of  the  United 
States,  it  is  declared,  that  no  District  or  Circuit 
Court  of  the  United  States  shall  have  cogni- 
zance of  any  suit  to  recover  the  contents  of 
any  promissory  note  or  other  chose  in  action, 
in  favor  of  an  assignee,  unless  a  suit  might 
have  been  prosecuted  in  such  court  to  recover 
the  said  contents,  if  no  assignment  had  been 
made,  except  in  cases  of  foreign  bills  of  ex- 
change. This  provision  has  ^en  expounded 
by  this  court  as  early  as  1779  in  the  case  of 
Turner's  Administrator  v.  The  Bank  of  North 
America,  4  Dall.  8.  It  has  received  a  further 
interpretation  in  the  case  of  Montalet  v.  Mur- 
ray, 4  Cranch,  46 ;  of  Young  v.  Bryan,  6  Wheat. 
146;  of  Mollan  v.  Torrance,  9  Wheat.  637;  and 
of  Evans  v.  Gee,  11  Pet.  80.  These  several  de- 
cisions have  settled  the  construction  of  the  1 1th 
section  of  the  Judiciary  Act,  and  the  principle 
they  have  affirmed  is  unquestionably  fatal  to  a 
right  of  recovery  under  the  first  twenty -three 
counts,  for  they  deny  jurisdiction  in  the  courts 
of  the  United  States  over  cases  of  intermediate 
deduction  of  title  from  the  payee,  where  such 
payee  and  the  maker  of  the  instrument  are  citi- 
zens of  the  same  state,  with  the  exception  of 
foreign  bills  of  exchange;  and  in  the  case  before 
us  every  special  count  is  framed  upon  a  title 
thus  deduced;  and  is  not  within  the  exception 
made  by  the  statute.  But  whilst  the  authori- 
ties cited  have  laid  down  the  above  doctrine 
with  reference  to  intermediate  deductions  of 
title  from  the  payee  of  a  note  or  check,  they 
have  ruled  with  equal  clearness  that  as  between 
the  'immediate  indorsee  and  indorser,  [*18S 
being  citizens  and  inhabitants  of  different 
states,  the  jurisdiction  of  the  federal  courts  at- 
taches, as  upon  a  distinct  contract  between  these 
parties,  independently  of  the  residence  of  the 
original  and  remote  parties  to  the  instrument. 
Upon  the  doctrine  thus  ruled,  the  following 
question  recurs  for  our  decision  upon  this  rec- 
ord, viz.:  whether  the  plaintiff  below,  the  de- 
Howard  IS. 


1851 


CoFFB  y.  Ths  Plamtebs'  Baitk  or  Ternesskb. 


188 


fenduit  in  error,  as  a  corporation  created  bj 
mud  situated  within  the  State  of  Tennessee,  and 
the  members  of  which  corporation  were  citi- 
aens  of  that  otate,  as  immediate  indorsee  of  the 
gUintiff  in  error,  a  ciiizen  ana  inhabitant  of  the 
State  of  Mississippi,  had  the  right  to  a  recovery 
against  him,  as  the  immediate  indorser  of  the 
■otes  or  checks  on  which  the  action  was  found- 
ed.   As  to  the  general  principle  relative  to  tue 
jurisdiction  of  the  federal  courts,  and  as  to  tue 
right  of  recovery  or  of  action  as  between  the 
immediate  indorsee  and  indorser,  we  have  al- 
ready stated  that  principle  as  having  been  con- 
clusively settled ;  if  then  there  can  l^  an  objec- 
tion to  its  application  or  controlling  effect  in 
the  case  before  u».  it  must  exist  as  to  the  man- 
ner of  that  application  in  the  proceedings  in 
this  cause,  and  not  to  the  rule  itself.   Such  ob- 
jection, it  has  been  attempted,  on  the  part  of 
the  plaintiff  in  error,  to  maintain.    Thus  it  is 
disclosed  upon  the  record,  that  after  the  general 
issue  pleaded  by  all  the  defendants  except  tue 
Ifississippi  and  Alabama  Railroad,  who  were 
in   default,   the   action   was   by   order   of   the 
Circuit  Court,  on  the  motion  of  the  plaintiff, 
discontinued  as  to  all  the  defendants  except  the 
now  plaintidf  in  error,  the  last  indorser,  and  as 
to  him  also,  upon  all  the  counts  except  the  gen- 
eral indebitatus  assumpsit,  upon  which  the  case 
was  tried  and  verdict  and  judgment  obtained. 
It  has  been  insisted,  that  the  proceeding  just 
mentioned,    under    the    order   of    the    Circuit 
Court,  was  erroneous;  that  the  liability  of  the 
defendants  was  a  joint  liability,  as  set  forth  in 
the  declaration,  and  could  not  be  severed  upon 
motion,  and  that  the  discontinuance  as  to  one 
of  the  defendants  was  a  discontinuance  as  to 
them  alL     It  may  here  be  remarked,  in  the 
first  place,  that  however  the  liability  of  the  de- 
fendants below  may  have  been  presented  by  the 
declaration,  it  is  certain  that  the  responsibility 
of  the  indorser  to  his  immediate  indorsee,  is 
strictly  a  several  responsibility,  and  that  so  far 
as  the  jurisdiction  of  the  federal  court  is  con- 
cerned, there  is  no  right  in  the  indorsee  to  look 
b^ond  that  responsibility  into  transactions  be- 
tween citizens  of  the  same  state.    The  courts 
of  the  United  States,  therefore,  could  not,  upon 
the  face  of  the  pleadings,  take  cognizance  of 
qnestioni    bevond    the    several    responsibility 
arising  out  of  the  transaction  between  the  in- 
dorsee and  his  immediate  indorser.    We  deem 
it  unnecessary,  however,  to  examine  critically, 
180*]    in    connection    with   *the    proceedings 
had  in  this  cause,  the  doctrine  of  joint  and  sev- 
eral obligations  as  settled  by  the  common  law 
and  the  rules  of  pleading  founded  thereon,  and 
are  the  less  disposed  U>  listen  to  objections 
drawn  from  that  source  at  this  stage  of  the 
ease,  as  not  an  exception  has  been  taken  upon 
the  record  to  any  of  the  proceeding  in  the  Cir- 
<iiit  Court,  which  are  therefore  entitled  to  every 
presumption  in  their  favor,  whether  of  fact  or 
law,  which  is  not  excluded  by  absolute  autuor- 
itjr.    But  the  proceedinffs  in  this  case  should 
not  be  tested  by  the  rules  of  the  common  law 
io  relation  to  joint  and  several  obligations;  but 
«bould  be  jud<^pd  of  by  the  regulations  of  a  local 
polity  which  has  been  adopt^  by  the  courts  of 
the    United    States,   and    in   conformity   with 
which  the  pleadings  in  this  case  have  been  con- 
trolled and  model^ 
t4  li.  ed. 


By  the  statute  of  Bfississippi  (vide  Howard  & 
Hutchinson's  edition,  c.  44,  p.  578,  s.  9)  it  is 
declared  that,  "Every  joint  bond,  covenant, 
bill,  or  promissory  note,  shall  be  deemed  and 
construed  to  have  the  same  effect  in  law  as  a 
joint  and  several  bond,  covenant,  bill,  or  prom- 
issory note,  and  it  shall  be  lawful  to  sue  out 
process  and  proceed  to  judgment  against  any 
one  of  the  obligors,  convenantors  or  drawers  of 
such  bond,  covenant,  bill  or  promissory  note, 
in  the  same  manner  as  if  the  same  were  jomt 
and  several."  In  the  same  collection,  c.  45,  p. 
694,  sec.  28,  it  is  laid  down,  that  "it  shall  here- 
after be  lawful  for  the  holder  or  holders  of  any 
covenant,  bond,  bill  or  promissory  note,  signed 
by  two  or  more  persons,  to  sue  any  number  of 
the  covenantors,  obligors  or  drawers  thereof  in 
one  and  the  same  action." 

By  these  statutory  provisions  the  rules  pre- 
scribed under  the  conunon  law  with  respect  to 
suits  upon  joint  and  several  promises  have  been 
essentially  changed,  and  the  same  license  which 
concedes  to  a  party  the  power  of  instituting 
his  suit  against  one  or  more,  or  all  the  parties 
to  an  undertaking,  carries  with  it  by  necessary 
implication  the  right  to  prosecute  or  discontinue 
it  in  the  same  sense  and  to  the  same  extent  and 
degree.  In  accordance  with  this  conclusion  is 
the  interpretation  given  to  the  statutes  of  Mis- 
sissippi by  the  Supreme  Court  of  that  State,  as 
will  be  seen  in  the  cases  of  Peyton  &  liaiiiday 
V.  Scott,  2  How.  Miss.  Rep.  870;  Lynch  et  al.  v. 
Commissioners  of  the  Sinking  Fund,  4  Id.  377; 
Dennison  v.  Lewis,  6  Id.  617;  Prewet  v.  Cam- 
there  et  al.  7  Id.  304;  and  that  interpretation 
by  the  State  Court  of  these  statutes,  has  been 
repeatedly  sanctioned  as  a  rule  of  proceeding  in 
the  Circuit  Court  of  the  United  States  for  the 
District  of  Mississippi,  by  the  decisions  of  this 
court,  as  will  be  seen  by  the  cases  of  McAfee  v. 
Doremus,  6  How.  63;  of  The  Bank  of  the  United 
States  v.  Moss  et  al.  6  How.  31;  and  of  The 
United  States  v.  Girault  et  al.  11  *How.  [*100 
22.  It  follows,  then,  from  the  foregoing  au- 
thorities, as  an  inevitable  conclusion,  that 
whether  the  undertaking  set  out  in  the  special 
counts  or  in  the  general  indebitatus  assumpsit 
be  taken  as  joint  or  as  joint  and  several,  it 
would  have  constituted  no  valid  objection  to 
the  proceedings  in  the  Circuit  Court  by  which 
the  cause  was  discontinued,  as  to  all  the  de- 
fendants save  the  last  or  immediate  indorser, 
even  had  such  an  objection  been  directly  and 
expressly  presented  and  reserved  by  the  plead- 
ings. Thnt  discontinuance  deprived  him  of  no 
right,  imposed  upon  him  no  burden  or  respon- 
sibility he  was  not  already  bound  to  sustain — ^it 
merely  left  him  in  the  exact  position  in  which 
his  undertaking  with  the  plaintiff  below  could 
be  regularly  and  properly  adjudicated. 

Upon  full  consideration,  therefore,  we  think 
that  the  judgment  of  the  Circuit  Court  should 
be,  and  the  same  is  hereby  affirmed. 

OBDEB. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
Mississippi  and  was  ar^^d  by  counsel ;  on  con- 
sideration whereof,  it  is  now  here  ordered  and 
adjudged  by  this  court,  that  the  judgment  of 
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daid  Circuit  Court  in  this  cause  be,  and  the 
name  is  hereby  afiirmed,  with  costs  and  dam- 
ages at  the  rate  of  six  per  centum  per  annum. 


ALEXANDER  H.  WEEMS,  Plaintiff  in  Error, 

V. 

ANN  GEORGE,  Conelly  George,  Rose  Ann 
George,  Wife  of  John  Steen;  Mary  Ann 
George,  Wife  of  Thomas  Conn;  x^ancy  George, 
Wife  of  James  Gilmour;  Margaret  George, 
Wife  of  William  Miller;  John  Steen,  Thomas 
Conn,  James  Gilmour,  and  William  Miller. 

Writ  of  error  to  U.  S.  Circuit  Court  for  Loui- 
siana— ^Whole  case  submitted  to  judge  with- 
out jury — ^Admission  or  rejection  of  evidence, 
cannot  be  assigned  for  error. 

Where  there  was  a  sale  of  an  undivided  moiety 
of  a  tract  of  land,  and  the  parchaser  undertook  to 
extinguish  certain  liens  upon  it,  which  he  failed  to 
do;  and  in  consequence  of  such  failure  the  liens 
were  enforced,  and  had  to  be  paid  by  the  heirs  of 
the  original  owner,  a  suit  by  these  heirs  against 
the  purchaser  to  recover  damages  for  the  non-ful- 
fillment of  his  contract  to  extinguish  the  liens, 
was  not  within  the  prohibition  of  the  11th  section 
of  the  Judiciary  Act,  1  Stat,  at  Large.  78.  The 
heirs,  being  aliens,  had  a  right  to  sue  in  the  Cir- 
cuit Court. 

In  a  trial  in  Louisiana,  where  the  judge  tried  the 
whole  case  without  the  Intervention  of  a  jury,  a 
bill  of  exceptions  to  the  admission  of  testimony  by 
the  judge,  cannot  be  sustained  in  this  court. 

The  extinguishment  of  the  liens  by  the  heirs  of 
the  original  owner,  was  effected  by  process  of  law 
and  attended  with  costs.  It  was  proper  that  these 
191*]  costs  also,  as  well  as  *the  amount  of  the 
Hens,  should  be  recovered  by  the  heirs  from  the 
defaulting  partv  who  had  failed  to  fulfill  his  con- 
tract. The  article,  1929  of  the  Code  of  Louisiana, 
does  not  include  this  case,  but  it  is  included  within 
article  1924. 


THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  States 
for  the  Eastern  District  of  Louisiana. 

The  plaintiff  in  error,  and  Alexander  George, 
being  joint  owners  of  certain  real  property, 
made  a  partition  of  it  between  them  on  the  14th 
of  January,  1847,  by  a  written  act  of  parti- 
tion,  and  the  plaintiff  in  error  undertook,  and 
promised  to  pay,  certain  promissory  notes,  made 
oy  Alexander  George  in  favor  of  John  McClain 
Durand,  and  which  were  secured  by  mortgage 
on  the  property  described  in  the  act  of  parti- 
tion, among  which  were  two  notes,  one  for  the 
sum  of  $1,305.38,  payable  on  the  Ist  of  Janu- 
ary, 1848,  with  interest  at  six  per  cent,  per 
annum  from  maturity;  and  one  for  the  sum  of 
$1,250.22,  payable  on  the  1st  of  January,  1849, 
with  interest  at  six  per  cent,  per  annum  from 
maturity.  When  the  note  for  $1,305.38  fell 
due  the  plaintiff  in  error  paid  $600  on  account 
upon  it,  leaving  the  remainder  unpaid;  and, 
when  the  other  note  fell  due,  he  failed  to  pay 
it  also.  After  default  was  made  in  the  pay- 
ment of  the  last  note,  the  holder  of  the  two 
notes  instituted  suit  against  the  defendants  in 
error,  the  heirs  and  legal  representatives  of 
Alexander  George,  who  was  then  dead,  and  re- 
covered the  amount  due  on  them,  viz.:  $1,- 
955.60,  and  costs  of  protest,  with  interest  at 
six  per  cent,  per  annum  on  $705.38,  from  4th 
January,  1848,  and  on  the  remainder  from  4th 
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January,  1849,  by  judgment,  and  issued  ua 
execution  or  fi.  fa.,  under  which  certain  slaves 
were  seized,  in  the  Parish  of  St.  Tammany, 
and  brought  over  to  the  CSty  of  New  Orleans, 
where  they  were  sold  on  the  13th  of  June,  1849, 
and  the  sum  of  $2,435.88,  out  of  the  proceeds 
of  the  sale,  were  applied  to  the  payment  of  the 
debt  and  of  the  costs  made. 

On  the  1st  of  December,  1849,  Ann  George, 
etc.,  the  defendants  in  error,  filed  their  petition 
against  Weems  in  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of  Loui- 
siana, claiming  to  be  re-imbursed  this  sum  of 
$2,435.88,  with  interest  and  costs.  (Another 
claim  was  made  for  the  value  of  a  negro  slave 
who  died,  but  as  a  remittitur  was  entered  be- 
fore final  judgment,  it  is  not  necessary  to 
notice  this  further.) 

The  defendant  put  in  two  pleas  to  the  juris- 
diction: 1st,  that  the  plaintiffs  were  not  aliens, 
and  2d,  that  they  derived  their  right  from 
George;  and  as  he  and  Weems  were  both  citi- 
zens of  Louisiana,  the  plaintiffs  were  prohib- 
ited, by  the  11th  section  of  the  Judiciary  Act, 
from  bringing  suit  in  the  United  States  court. 
These  pleas  were  overruled. 

After  sundry  other  proceedings,  the  defend- 
ant filed  the  following  answer: 

*Now  comes  the  defendant  in  the  [*192 
above-entitled  suit,  and  denies  all  and  singular 
the  allegations  in  the  plaintiffs'  petition  con- 
tained; he  denies  specially  that  the  plaintiffs 
are  the  heirs  of  said  Alexander  George,  or  that 
they  have,  or  ever  had  any  interest  in  the  suc- 
cession of  said  Alexander  George.  He  denies 
that  plaintiffs  ever  authorized  the  institution  of 
this  suit,  and  avers  that  they  have  no  interest 
in  the  pretended  causes  of  action  set  forth  in 
said  petition.  He  avers,  also,  that  he  is  in  no 
manner  liable  to  the  plaintiffs  herein.  Your  re- 
spondent further  says,  that  if  at  any  time  he 
has  refused  or  failed  to  pay  any  of  the  notes 
mentioned  in  said  petition,  it  was  because  one 
Rickerman  had  brought  suit  against  the  suc- 
cession of  said  Alexander  George,  claiming  a 
lien  and  privilege  upon  said  island  for  work, 
labor,  etc.,  in  constructing  a  levee  thereon, 
which  lien  and  privilege  neither  said  Durand 
nor  the  curator  of  said  succession  would  dis- 
charge, and  your  respondent  is  in  no  way  lia- 
ble for  the  consequences  of  such  refusal. 
Wherefore  defendant  prays  to  be  hence  dis- 
missed with  his  costs,  and  for  general  relief,  etc. 

Chas.  M.  Emerson, 
J.  S.  Whittaker, 
Defendant's  attorneys. 

On  the  4th  of  April,  1850,  the  cause  came 
on  for  trial  before  the  judge,  without  a  jury, 
when  the  following  final  judgment  was  given, 
viz.: 

This  cause  this  day  came  on  to  be  heard; 
Halsey  and  Bon  ford,  Esqs.,  appearing  for  the 
plaintiffs,  and  Emerson,  Esq.,  for  the  defend- 
ant. When,  after  argument  of  counsel,  the 
court  being  satisfied  that  the  law  and  the  evi- 
dence are  in  favor  of  the  plaintiffs,  Ann  George 
et  al.,  doth  order,  adjudge  and  decree,  that  the 
said  plaintiffs  do  have  and  recover  judgment 
l^g^n8t  the  defendant,  Alexander  W.  Weems, 
for  the  sum  of  two  thousand  four  hundred  and 
thirty-five  dollars  and  eighty-eight  cents,  with 
interest  on  nineteen  hundred  ana  fifty-five  dol- 

Howard  IS^ 


1S81 


WiasMs  y.  Geoboe  mx  al. 


in 


Iatb  :and  sixty  cents  of  said  sum,  from  13th 
Jxme,  1849,  at  the  rate  of  six  per  centum  per 
annum,  untU   paid,   and  costs   of  suit  to   be 


Judgment  rendered  4th  April,  1850. 

Judgment  signed  22d  April,  1850. 

Theodore  H.  McGaleb,     [seal.] 

United  States  Judge. 

In  the  ctmne  of  the  trial,  the  following  bill 
«f  exceptions  was  taken: 

Be  it  remembered,  that  on  the  trial  of  this 
cause,  the  plaintiffs  offered  in  evidence  a  cer- 
tificate marked  D,  of  one  N.  B.  Harmer,  clerk 
of  the  eighth  Judicial  District  Court  for  the 
Parish  of  St.  Tammany,  for  the  purpose  of 
proving  that  certain  claims  against  the  succes- 
sion of  Alexander  George  were  satisfied  and 
Its*]  *paid  by  the  heirs  of  said  George.  To 
the  introduction  of  this  document  the  defend- 
ant objected,  on  the  ground  that  it  was  not 
competent  nor  within  the  official  duties  and 
acts  of  the  clerk  to  certify  to  the  existence  of 
facts  from  the  inspection  of,  and  from  docu- 
ments and  papers  on  file  in  the  suit;  and  that 
the  facts  and  the  papers  showing  them  should 
have  been  copied,  and  the  certificate  given  as 
to  the  verity  of  the  copy.  The  court  overruled 
the  objection  and  admitted  the  evidence. 

Be  it  remembered,  also,  that  on  the  trial  of 
•aid  cause  the  plaintiffs  offered  one  J.  M.  Du- 
rand  as  a  witness  to  prove  that  he  had  brought 
mat  against  the  defendant  in  this  suit,  the  said 
Alexander  W.  Weems,  to  recover  the  amount 
of  the  notes  set  forth  in  this  suit,  and  that  said 
Weems  had  taken  a  suspensive  appeal  from  an 
order  of  seizure  and  sale,  to  the  Supreme  Court 
of  the  State  of  Louisiana.  The  defendant  ob- 
jected to  these  facts  being  stated  by  the  wit- 
ness, on  the  ground  that  it  was  not  competent 
to  prove  the  contents,  or  any  part  of  the  con- 
tents of  written  documents,  or  of  Judicial  rec- 
ords by  parol,  without  first  provmg  the  de- 
struction of  the  said  documents  or  records.  But 
the  court  overruled  the  objection  and  permit- 
ted the  witness  to  testify  to  the  facts  above 
■leiitioned. 

Theodore  H.  McCaleb, 

United  States  Judge. 

The  defendants  brought  the  case  up  to  this 
eotui  by  writ  of  error. 

It  was  argued  by  Mr.  Miles  Tajior  for  the 
plaintiff  in  error,  and  Mr.  Lawrence  for  the 
defendants  in  error. 

Mr.  Taylor,  for  the  plaintiff  in  error: 

Upon  the  trial  of  the  cause,  the  defendants  in 
error,  in  the  court  below,  <^ered  in  evidence  a 
certificate  of  the  derk  of  the  eighth  Judicial 
District  Court  for  the  Parish  of  St.  Tammany, 
for  the  purpose  of  proving  that  certain  claims 
against  the  succession  of  Alexander  George 
were  satisfied  and  paid  by  the  heirs  of  the  said 
Gecvge.  To  the  introduction  of  this  certificate 
the  plaintiff  in  error  objected,  on  the  ground 
that  it  was  not  competent  for,  nor  witMn  the 
official  duties  or  power  of  the  clerk,  to  certify, 
to  the  existence  of  facts  from  the  inspection 
of  documents  and  papers  on  file  in  a  suit, 
and  tliat  such  facts,  if  they  existed,  could  only 
be  shown  by  duly  certified  copies  of  the  docu- 
ments and  papers  on  file,  showing  such  facts; 
and  the  objection  was  overruled  by  the  court, 
and  the  certificate  admitted.  And  the  defend- 
ants in  error  further  offered  one  J.  M.  Durand 
14  li.  ed. 


as  a  witness  to  prove  that  he  had  brought 
suit  against  the  plaintiff  in  error,  to  recover 
the  amount  of  the  notes  sued  on  in  this 
*ca8e,  and  that  he,  the  plaintiff  in  er-  [*194 
ror,  had  taken  a  suspensive  appeal  therein  to 
the  Supreme  Court  of  Louisiana.  To  the  intro- 
duction of  this  testimony  the  plaintiff  in  error 
objected,  on  the  ground  that  one  could  not  be 
permitted  to  prove  the  contents  or  any  part 
of  the  contents,  of  judicial  records  by  parol, 
without  first  proving  the  destruction  of  the 
said  records;  and  the  objection  was  overruled, 
and  the  testimony  admitted.  To  the  decisions 
of  the  court  overruling  these  objections,  and  ad- 
mitting the  certificate  of  the  clerk,  and  the  tes- 
timony of  the  witness  Durand,  the  plaintiff 
excepted;  and  his  bill  of  exceptions  was  duly 
allowed  and  signed  by  the  court,  as  will  be  seen 
at  p.  8  of  the  transcript. 

And  this  ruling  of  the  court  was  erroneous, 
and  an  error  apparent  on  the  face  of  the  record. 

As  to  the  certificate  of  the  clerk: 

1st.  If  it  relates  to  facts  shown  by  papers  or 
docimients  on  file  in  his  office,  he  cannot  certify 
the  substance  of  such  papers;  he  must  give  a 
transcript  of  them.  Smoot  v.  Russell,  1  Mart 
La.  Hep.  N.  S.  522;  1  PhUl.  £v.  317. 

2d.  If  it  related  to  facts  within  his  knowl- 
edge, it  was  inadmissible;  because  the  stat» 
ment  was  not  made  under  oath,  etc  Ellicott  v. 
Pearl,  10  Pet.  412. 

As  to  the  testimony  of  the  witness  Durand: 

1st.  It  was  not  the  best  evidence  the  nature 
of  the  case  adniitted  of. 

2d.  Judicial  records  can  only  be  proved  by 
copies  duly  certified  to  be  true  copies  from  the 
originals.  1  Phillips,  Evidence,  383;  Hagan  v. 
Lucas,  10  Pet.  400. 

Mr.  Lawrence,  for  defendants  in  error: 

The  plaintiff  in  error  pleaded  to  the  jurisdic- 
tion (p.  3),  on  the  e^ound  that  the  petitioners 
are  not  aliens,  as  alleged;  and  especially,  that 
the  said  Alexander  George  was,  in  his  lifetime, 
and  at  the  date  of  the  notes,  etc,  a  citizen  of 
Louisiana;  and  that  Durand  and  wife  (the 
vendors  to  George)  were  also  citizens  of  lioui- 
siana. 

The  first  bill  of  exceptions  states  that  the 
plaintiffs  below  offered  in  evidence  a  certificate 
of  the  clerk  of  the  Parish  Court,  for  the  purpose 
of  proving  that  certain  claims  against  the  sue- 
session  of  Alexander  George  were  paid  by  the 
heirs  of  said  George,  which  was  objected  to  on 
the  ground  that  the  clerk  was  not  authorized  to 
certify  as  to  facts  from  inspection  of  records. 

The  second  bill  of  exceptions  states,  that  the 
plaintiffs  below  offered  Durand  as  a  witness,  to 
prove  that  he  had  brought  suit  against  Weems 
on  the  notes  set  forth  in  the  petition.  The  de- 
fendant objected,  on  the  ground  that  it  was  not 
competent  to  prove  the  contents  of  judicial 
records  by  parol,  first  without  proving  their  loss 
or  destruction. 

*l8t.  The  plea  to  the  jurisdiction.         [*195 

The  plaintiffs  below  were  aliens.  The  action 
was  not  brought  upon  the  promissory  notes, 
but  upon  the  agreement  in  the  act  of  partition. 
They  were  not  assignees  of  a  chose  m  action, 
in  the  sense  of  the  11th  section  of  the  Judiciary 
Act.  The  plaintiffs  below  were  the  heirs  of 
George,  and  not  his  assignees.  Chappedelaine 
V.  Dechenaux,  4  Cranch,  306;  Sere  et  al.  v. 
Pitot,  6  Cranch,  332. 
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2d.  As  to  the  Ist  bill  of  exceptions:  The  evi- 
dence offered  is  not  shown  to  be  material.  The 
object  of  it  was  to  prove  that  the  plaintiffs  be- 
low had  paid  claims  against  the  estate  of  Alex- 
ander George,  in  order  to  show  that  they  had 
taken  possession  of  the  succession  of  Alexander 
George,  and  were  discharging  their  duties  in 
that  capacity. 

3d.  As  to  the  2d  bill  of  exceptions:  The  evi- 
dence of  Durand  was  offered,  not  for  the  pur- 
pose of  proving  the  contents  of  a  judicial  rec- 
ord, but  simply  to  establish  the  fact  that  a  suit 
was  brought;  that  fact  being  only  used  as 
proof  of  a  demand  from  Weems  before  the  com- 
mencement of  an  action  a^inst  the  defendants 
in  error.   A  demand  by  suit  was  not  necessary. 

4th.  The  objection,  that  the  judgment  for 
principal,  interest,  costs  of  protest  on  the  notes, 
and  for  the  further  sum  of  $389.08,  was  errone- 
ous, is  not  well  taken;  and  the  art.  1929  of  the 
Civil' Code,  which  is  cited,  is  not  applicable. 
The  previous  articles,  from  1924,  are  applicable 
to  this  case.  See,  also.  The  United  States  v. 
King,  7  How.  854;  Field  v.  The  United  States, 
9  Pet.  202. 

Mr.  Justice  Grier  delivered  the  opinion  of  the 
court: 

The  defendants  in  error  brought  this  suit  in 
the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Louisiana,  against  Weems, 
the  plaintiff  in  error,  by  petition,  according  to 
practice  in  the  courts  of  that  State.  They  aver, 
in  their  petition,  that  they  are  aliens,  and  sub- 
jects of  tne  Queen  of  Great  Britain,  with  the  ex- 
ception of  two,  who  were  citizens  of  the  State 
of  Illinois;  and  that  they  are  the  heirs  of 
Alexander  George,  deceased.  That  said  George, 
in  his  lifetime,  was  owner  of  a  certain  island, 
the  undivided  moiety  of  which  he  had  sold 
to  Weems.  That  in  the  act  of  partition  be- 
tween them,  Weems  agreed  to  pay  two  certain 
notes,  given  by  George  for  the  purchase  money, 
and  which  were  secured  by  mortgage  on  the 
land— one  for  $1,305.82,  payable  on  the  1st  of 
January,  1848,  and  the  other  for  $1,250.22,  on 
the  1st  of  January,  1849.  That  Weems  paid  the 
sum  of  $600  on  the  notes,  but  neglected  or  re- 
fused to  pay  the  balance.  That  Alexander 
George  having  died,  and  the  defendants  in 
error  having  been  admitted  to  the  succession  as 
196*].  *his  heirs,  an  execution  was  issued  on 
the  mortgage  for  the  balance  of  the  notes,  on 
which  certain  slaves  held  by  them,  as  such 
heirs,  were  seized  and  sold;  and  the  sum  of 
$2,435.88  raised  in  satisfaction  of  the  balance 
of  said  notes,  with  interest  and  costs  of  suit. 

The  defendant  below  filed  two  pleas  to  the 
jurisdiction:  1st,  That  the  plaintiffs  were  not 
aliens,  as  set  forth  In  their  bill;  and,  second, 
that  the  claim  of  the  plaintiffs  is  under  Alexan- 
der George,  who  was  a  citizen  of  Louisiana. 

These  pleas  were  overruled — ^the  first,  it  is 
to  be  presumed,  because  it  was  not  true  in  fact; 
and  the  second,  because  it  was  not  good  in 
law.  For  the  plaintiffs'  petition  does  not  set 
forth  a  claim  as  assignees  of  the  negotiable 
paper  or  notes  mentioned  therein,  but  for  dam- 
age and  loss  incurred  by  them,  from  the  neg- 
lect and  refusal  of  Weems  to  pay  certain  liens 
which  he  had  contracted  to  pay  in  the  act  of 
partition  between  himself  and  George. 

As  the  argument  submitted  by  the  counsel 
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for  plaintiff  in  error  does  not  insist  that  thers 
was  error  In  overruling  these  pleas  to  the  juris- 
diction, they  need  not  be  further  noticed. 

The  case  was  afterwards  heard  on  the  merits 
before  the  court,  without  the  intervention  of 
a  jury;  and  a  paper,  called  a  bill  of  exceptions 
to  the  admission  of  certain  testimoi^y,  is  fountd 
on  the  record,  on  which  the  plaintiff  in  error 
seems  mainly  to  rely  for  the  reversal  of  jud|^- 
ment.  It  might  be  thought,  perhaps,  hyper- 
critical to  object  to  the  form  of  this  paper,  as  it 
comes  from  a  state  where  common  law  forms 
are  little  known  in  practice;  but  it  may  be  re- 
marked, that  this  document  certifies  only  that 
certain  testimony  was  offered  and  received  by 
the  court  after  objection  by  the  defendants'^ 
counsel,  and  does  not  state  that  any  exception 
was  taken  to  such  ruling  of  the  court,  or  that 
the  judge  who  signed  it  was  asked  to  seal,  or 
did  seal  a  bill  of  exceptions.  But,  waiving  this 
objection,  the  first  exception  is  to  receiving  in 
evidence  a  certain  paper,  marked  D.  That  pa- 
per is  not  copied  in,  or  annexed  to,  the  bill.  It 
is  said  to  be  a  certificate  from  the  clerk  of  the 
eighth  Judicial  District  for  the  Parish  of  St. 
Tammany,  offered  to  prove  that  certain  claims 
against  the  succession  of  Alexander  George 
were  paid  by  his  heirs.  The  objection  to  it 
was  undoubtedly  a  good  and  valid  objection,  if 
the  contents  of  the  paper  were  what  the  objec- 
tion assumes  them  to  be.  But  as  the  paper 
itself  is  not  set  forth  in  the  bill,  this  court  can- 
not know  whether  the  objection  was  overruled 
because  the  paper  was  not  what  it  was  assumed 
to  be,  or  because  the  objection  was  not  well 
taken,  If  it  was. 

The  second  exception  was  to  the  admission 
of  parol  testimony,  that  a  suit  had  been  brought 
against  the  defendant,  *Weems.  The  [*197 
objection,  that  the  contents  of  a  record  cannot 
be  proved  by  parol,  is  certainly  a  good  and  le- 
gal one,  if  such  were  the  offer  or  such  the  evi- 
dence given  by  the  witness. 

But  the  bill  does  not  state  any  of  the*preced- 
ing  evidence  in  the  case,  nor  the  purpose  or 
bearing  of  the  testimony  offered.  It  may  have 
been  merely  offered  to  show  demand  of  the  pay- 
ment of  a  note;  a  fact  in  pais,  which  may  be 
proved  in  parol,  like  any  other  mode  of  de- 
mand, notwithstanding  it  was  made  by  pre- 
senting a  writ. 

But  there  remains  an  obiection  to  these  bills 
of  exception  which  is  conclusive  against  them, 
even  if  they  had  been  drawn  in  all  proper  and 
legal  form.  It  has  been  frequently  decided  by 
this  court,  that  notwithstanding  there  is  no 
distinction  between  suits  at  law  and  equity  in 
the  courts  of  Loiiisiana,  in  those  of  the  United 
States  this  distinction  must  be  preserved.  When 
the  case  is  submitted  to  the  judge,  to  find  the 
facts  without  the  intervention  of  a  jury,  he  acts 
as  a  referee,  by  consent  of  the  parties,  and  no 
bill  of  exceptions  will  lie  to  his  reception  or  re- 
jection of  testimony,  nor  to  his  judgment  on 
the  law.  In  such  cases,  when  a  party  feels 
aggrieved  by  the  decision  of  the  court,  a  ease 
should  be  made  up,  stating  the  facts  as  found 
by  the  court,  in  the  nature  of  a  special  verdict, 
and  the  judgment  of  the  court  thereon.  If  tes- 
timony has  been  received  after  obieetlon,  or 
overruled,  as  incompetent  or  irreleTsnt,  it 
should  be  stated,  to  that  this  court  may  judge 
whether  it  was  competent,  relevant,  or  materi- 
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aly  in  a  Just  decision  of  the  ease.    See  Craig  ▼. 
Missouri,  4  Pet.  427. 

Is  Field  V.  The  United  States,  9  Pet.  202, 
Marshall,  Ch.  J.,  in  delivering  the  opinion  of 
the  court,  says:  "As  the  case  was  not  tried  bv 
a  jury,  the  exception  to  the  admission  of  evi- 
dence was  not  properly  the  subject  of  a  bill  of 
exceptions.  But  if  the  District  Court  improp- 
erly admitted  the  evidence,  the  only  effect 
would  be,  that  this  court  would  reject  that  evi- 
dence, and  proceed  to  decide  the  cause  as  if  it 
were  not  on  the  record.  It  would  not,  how- 
ever, of  itself,  constitute  any  ground  for  the  re- 
Tersal  'of  the  judgment."  And  again,  in  The 
United  States  v.  King,  7  How.  853,  864,  it  is 
decided,  that  ''no  exception  can  be  taken  where 
there  is  no  jury,  and  where  the  question  of  law 
is  decided  in  delivering  the  final  decision  of  the 
eourt.**  And,  **when  the  court  decides  the 
fact  without  the  intervention  of  a  jury,  the  ad- 
mission of  illegal  testimony,  even  if  material, 
is  not  of  itself  a  ground  for  reversing  the  judg- 
ment, nor  is  it  properly  the  subject  of  a  bill  of 
exceptions." 

It  is  all^;ed,  also,  that  there  is  error  on  the 
face  of  this  record,  because  the  court  allowed 
the  whole  amount  levied  from  the  property  of 
the  plaintiffs  below,  beine  the  amount  of  the 
198*] notes  *and  costs;  because,  by  art.  1929 
of  the  Code  of  Louisiana,  **the  damages  due  for 
delay  in  the  performance  of  an  obligation  are 
called  interest.  The  creditor  is  entitled  to  these 
damages  without  proving  any  loss,  and  what- 
ever loss  he  may  have  suffered  he  can  recover 
no  more."  But  we  are  of  opinion  that  this  ob- 
jection is  founded  on  a  mistake  of  the  nature 
of  the  action,  which  is  not  brought  on  the  notes 
mentioned  in  the  petition,  but  for  damages  suf- 
fered by  the  plaintiffs  below,  on  account  of  the 
non -performance  by  the  defendant  of  his  stip- 
ulations contained  in  his  act  of  partition.  This 
esse,  therefore,  comes  within  the  art.  1924  of 
the  Code,  which  says:  'The  obligations  of 
contracts  extending  to  whatsoever  Is  incident 
to  such  contracts,  the  party  who  violates  them 
b  liable,  as  one  of  the  incidents  of  his  obli^- 
tions,  to  the  pavment  of  the  damages  which 
the  other  party  has  sustained  by  his  default." 

The  judgment  of  the  Circuit  Court  is  affirmed 
with  costs. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Louisiana,  and  was  argued  by  counsel ;  on  con- 
sideration whereof,  it  is  now  here  ordered  and 
adjudged  by  this  court,  that  the  judgment  of 
the  siUd  Circuit  Court  in  this  cause  be,  and  the 
same  is  hereby  affirmed,  with  costs  and  dam- 
ages at  the  rate  of  six  per  centum  per  annum. 


8AHP80K  B.  LORD  and  George  W.  Jenn 
Plaintiffs  in  Error, 

V. 

JOHN  QODDARD. 

Aetkni  for  falsely  representing  credit  of  another 
—Intention  to  defraud  and  deceive,  must  be 
pfoved  in  order  to  charge  debts. 

Wbcrt  sn  sctlon  was  broncbt  against  certain  per- 
asos  lior  glviog  a  coomierclai  letter  of  recommenda- 
tloe  with  IntsBtlsa  to  dsfraod  and  dseeivsb  wbsiebj 
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the  party  to  whom  the  letter  was  addressed  gave 
credit  and  sustained  a  loss,  the  question  for  the 
jury  ought  to  have  been  whether  or  not  there  was 
fraud  and  an  Intention  to  deceive,  in  giving  the 
letter. 

If  there  was  no  such  intention,  if  the  parties 
honestly  stated  their  own  opinion,  believing  at  the 
time  that  they  stated  the  truth,  they  are  not  liable 
In  this  form  of  action,  although  the  representation 
tnmed  out  to  be  entirely  untrue. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  Statea 
for  the  District  of  New  Hampshire. 

Goddard  was  the  plaintiff  below,  and  Lord 
and  Jenness  the  defendants. 

The  declaration  in  two  counts  alleged  that 
the  plaintiffs  in  error,  October  28,  1847,  in- 
tending to  deceive  and  defraud  the  defendant 
•in  error,  wrongfully  and  deceitfully  ['lOt 
made  and  signed  a  letter  of  recommendation  in 
favor  of  E.  K.  West  and  A.  W.  Daby,  ad- 
dressed to  the  defendant  in  error,  in  whi<m  they 
represented  they  had  full  confidence  in  West 
&  Daby,  dealers  in  coal,  lumber,  etc.,  that  they 
were  men  well  worthy  of  credit,^  and  good  for 
what  they  wished  to  purchase,  and  that  West 
was  visiting  Bangor  for  the  purpose  of  purchas- 
ing lumber  for  the  New  York  market,  and  did 
thereby  falsely,  fraudulently,  and  deceitfully 
cause  and  procure  the  defendant  in  error  to 
sell,  and  that  he,  confiding  in  the  statements, 
on  the  9th  of  November,  1847,  did  sell  to  West 
&  Daby  certain  timber  on  credit,  etc  where- 
as, in  fact.  West  &  Daby  were  not  worthy  of 
credit,  and  that  the  plaintiffs  in  error  well 
knew  the  same^  and  that  West  &  Dahy  have 
not  paid,  etc. 

The  plaintiffs  in  error  pleaded  severally,  not 
guilty,  on  which  issue  was  joined. 

The  defendant  in  error  offered,  in  support  of 
his  declaration,  the  letter  addressed  to  him,  as 
follows,  viz.: 

To  John  Goddard,  Esq.,  Bangor,  Me. 

Sir — ^We,  the  undersigned,  mive  full  confi- 
dence in  Messrs.  E.  K.  West  and  A.  W.  Daby, 
dealers  in  coal,  lumber,  lime,  etc  They  are 
men  well  worthy  of  credit,  and  good  for  what 
they  wish  to  purchase.  The  Iwarer  of  this, 
Blr.  E.  K.  West,  is  visiting  your  city  for  the 
express  purpose  of  purchasing  lumber  for  the 
New  York  market. 

Yours  respectfully, 

S.  B.  Lord, 
George  W.  Jenness. 

Portsmouth,  N.  H.,  October  28th,  1847.'' 

In  July,  1850,  the  cause  came  on  for  trial, 
when  the  jury,  under  the  instructions  of  the 
court,  found  a  verdict  for  the  plaintiff  for 
$2,300. 

The  bill  of  exceptions  was  very  comprehen- 
sive. It  began  with  reciting  the  writ,  the  dec- 
laration, and  other  pleadings,  then  recapitu- 
lated the  evidence  of  two  persons  with  all  the 
interrogatories  and  cross-interrogatories,  and 
also  the  evidence  of  seven  persons  taken  upon 
the  stand.  It  is  not  necessary  to  recite  any  of 
this,  as  the  point  stated  in  the  instructions  of 
the  court  was  the  only  matter  brought  into  <us- 
cussion. 

The  evidence  being  closed,  the  counsel  for 
the  defendants  then  prayed  the  honorable  court 
to  instruct  the  jury,  that,  in  order  to  maintain 

Nora. — Expression  of  opinion  as  frsnd — see  note 
85  L.B.A.  417. 
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the  plaintiff's  declaration,  it  must  be  proved 
that  the  representations  made  were  false,  and 
that  the  defendants  made  them  knowing  they 
were  false,  and  intending  to  defraud  the  plain- 
tiff; and  that,  if  the  de^ndants  made  the  rep- 
resentations on  such  information  as  they  be- 
200*]  lieved  to  be  true,  *  whether  that  informa- 
tion was  true  or  false,  this  action  cannot  be 
maintained.  The  defendants  further  requested 
the  honorable  court  to  charge  the  jury,  that  if 
the  plaintiff  had  not  proved,  to  the  satisfaction 
of  the  jury,  either  that  the  defendants  gave  the 
reconmiendation  in  this  case  knowing  that  it 
was  false,  and  intending  to  defraud  Uie  plain- 
tiff, or  that  they  gave  it  without  any  informa- 
tion of  the  credit  or  means  of  West  &  Daby; 
or  if  the  jury  believe  that  the  defendants  gave 
such  information  respecting  said  West  &  IHiby, 
as  said  defendants  believed  to  be  true  and  suf- 
ficient, whether  that  information  was  true  or 
false  and  whether  it  was  sufficient  or  not,  the 
defendants  were  entitled  to  a  verdict. 

But  the  honorable  court  declined  to  do  this, 
and  did  not  charge  the  jury  in  the  terms  and 
manner,  and  to  the  extent  prayed;  but  the  hon- 
orable court  did  instruct  the  jury  upon  the  sub- 
ject matter  so  prayed  for  as  follows:  that,  as  a 
general  rule,  one  ground  upon  which  to  main- 
tain the  plaintiff's  declaration  is,  it  must  be 
proved  that  the  representations  made  were 
false,  and  that  the  defendants  made  them 
knowinff  they  were  false,  and  intending  to  de- 
fraud the  plaintiff;  and  that  if  the  defendants 
made  the  representations  on  such  information 
as  they  believed  to  be  true,  whether  that  infor- 
mation was  true  or  false,  the  action  cannot  be 
maintained;  but  a  party,  if  stating  positively 
that  a  person  is  entitled  to  credit,  should  do  it 
from  his  own  knowledge,  or  from  full  and 
proper  inquiries ;  and  then  he  is  not  liable  if  the 
debtor  is  insolvent,  unless  the  jury  see  circum- 
stances in  the  case  of  real  fraud.  But  if  a 
party  state  this  positively  as  to  the  credit  of  an 
individual,  and  does  it  ignorantly,  not  know- 
ing the  credit  of  the  person  recommended,  and 
without  making  full  and  proper  inquiries,  and 
the  statements  turn  out  to  be  false,  the  jury 
may  infer  that  those  so  recommending  did 
wrong,  and  deceived,  because  they  must  know 
that  third  persons  are  likely  to  rely  on  their 
stating  what  they  personally  know,  or  had  duly 
inquired  about,  or  what  they  had  ffood  reason 
to  suppose  their  information  as  to  it  was  suffi- 
cient and  true.  If  the  defendants  in  this  case 
did  not  make  the  recommendation  upon  such 
authority  or  information  as  you  may  think, 
under  the  instructions  they  ought  to  have  acted 
upon,  you  will  charge  them. 

Whereupon  the  counsd  for  the  defendants 
did  then  and  there  except  to  the  aforesaid  re- 
fusal, and  the  instructions  and  charge  of  the 
honorable  court. 

Upon  this  exception  the  case  came  up  to  this 
court. 

It  was  argued  by  Blr.  Norris  for  the  plain- 
tiffs in  error,  and  Mr.  Washburn  for  the  de- 
fendant in  error. 
201*]    'Mr.  Norris,  for  the  plaintiffs  in  error: 

I.  Both  counts  in  the  declaration  allege,  not 
only  that  the  plaintiffs  in  error,  intending  to 
deceive  and  defraud  the  defendant  in  error, 
wrongfully  and  deceitfully  made  the  represen- 
tations alleged,  and  did  thereby  falsely,  fradu- 
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lently  and  deceitfully  cause  him  to  sell  the 
lumber  to  West  &  Daby  on  a  credit;  but  th^ 
allege,  also,  that  the  plaintiffs  in  error  well 
knew  the  representation  to  be  false. 

In  making  these  averments  the  pleader  but 
complied  with  the  ordinary  rules  of  pleading. 
It  was  necessary  that  the  declaration  should 
allege  in  some  form,  substantially,  that  they 
had  knowledge  of  the  falsity  of  their  repre- 
sentations, or  an  actual  intent  to  defraud  under 
circumstances  that  made  knowledge  immate- 
rial. 

It  is  essential,  in  order  to  support  an  action 
of  this  character,  that  such  knowledge 'should 
be  proved,  and  found  by  the  jury,  or  at  least 
that  an  actual  intent  to  defraud  should  be 
shown. 

That  knowledge  of  the  falsity  must  be 
averred  and  proved,  where  the  actual  intent  to 
defraud  does  not  exist,  is  very  clear.  Pasley 
V.  Freeman,  3  D.  &  E.  59,  60,  62,  63,  etc.; 
Haycraft  v.  Creasey,  2  East,  92;  Ashlin  y. 
White,  Holt.  N.  P.  R.  387;  Ames  v.  Milward, 
8  Taunt.  637;  Foster  v.  Charles,  6  Bing.  396; 
7  Bing.  105;  Freeman  v.  Baker,  5  Bam.  Si 
Adolph,  797;  Moens  v.  Heyworth,  10  Mees.  & 
Welsby,  147;  Clifford  v.  Brooke,  13  Vesey,  133. 

The  case  of  Collins  v.  Evans,  in  error,  5  Ad. 
&  Ellis,  N.  8.  820,  827,  although  not  upon  a 
representation,  fully  sustains  the  principle. 

The  American  cases  are  equally  explicit. 
Russell  ▼.  Clarke's  Executors,  4  Cranch,  92,  94; 
Tryon  v.  Whitmarsh,  1  Met.  1 ;  Stone  v.  Denny, 
4  Met.  159,  161;  Fooks  v.  Waples,  1  Harring. 
Del.  Rep.  131;  Young  v.  Hall,  4  Ga.  R.  95; 
Boyd's  Executors  ▼.  Brown,  6  Barr's  Penn.  R. 
316. 

Perhaps  this  declaration  might  be  supported 
by  evidence  of  an  actual  intent  to  defraud, 
without  provinpf  knowledge  of  the  falsity  of 
the  representations. 

But  there  must  be  fraud.  Lord  v.  Colley,  6 
N.  H.  Rep.  99,  102;  Taylor  v.  Ashton,  11  Mees. 
&,  Wels.  401 ;  Stafford's  Administrator  v.  New- 
som,  9  Ired.  N.  Car.  Rep.  507 ;  Munroe  v.  Gard- 
ner, 3  Brevard,  S.  Car.  Rep.  31;  Allen  v.  Ad- 
dington,  7  Wend.  9;  Addington  ▼.  Allen,  II 
Wend.  374,  382,  388,  402,  408. 

All  these  cases  are  express  to  the  point,  that 
a  mere  false  representation  is  insufficient. 

In  case  for  a'  false  warranty,  the  scienter 
need  not  be  alleged  and  proved.  2  East,  446;  1 
How.  Miss.  Rep.  288.  But  this  is  *be-  [*202 
cause  the  gravamen  of  the  action  is  the  under- 
taking of  the  defendant,  and  not  his  fraud. 
2  East,  451,  462.  In  the  present  case  the 
plaintiffs  in  error  are  not  parties  to  a  contract, 
and  the  gravamen  is  fraud. 

n.  The  evidence  has  no  tendency  to  prove 
the  scienter,  or  an  intent  to  defraud  anyone. 

The  representation  by  the  plaintiffs  in  error, 
that  they  had  full  confidence  in  West  &  Daby, 
and  that  they  were  well  worthy  of  credit,  and 
good  for  what  they  wished  to  purchase,  has  no 
tendency  to  prove  the  fact  to  be  otherwise. 
And  the  proof  of  the  fact  that  it  was  otherwise 
if  proved,  has  no  tendency  to  show  such  knowl- 
edge, or  to  show  fraud. 

But  this  is  all  the  evidence  to  charge  them. 
There  is  nothing  having  even  a  remote  ten- 
dency to  show  that  they  had  any  suspicion  that 
the  representation  was  not  strictly  true. 

Howard  IS. 
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Tbere  Is  evidence  to  show  that  they  made 
the  representation  fairly. 

Suppose  th^  made  it  incautiously,  without 
any  such  inquiry  as  would  have  been  made  by 
more  careful  and  suspicious  men?  It  is  clear 
that  this  cannot  charge  them.  Young  v.  Ck>- 
▼ell,  8  Johns.  23;  11  Mees.  &  Wels.  415. 

The  case  put  by  Pothier,  and  cited  with  ap- 
probation by  Chief  Justice  Kent,  in  Upton  v. 
Vail,  6  Johns.  184,  goes  even  beyond  this  case. 
"If,"    says    Pothier,    **you    had    only    recom- 
mended Peter  to  his  creditor  as  honest  and  able 
to  pay,  this  was  but  advice,  and  not  any  obliga- 
tion; and  if  Peter  was  at  the  time  insolvent, 
you  are  not  bound  to  indemnify  the  creditor  for 
the  sum  which  he  loaned  to  Peter,  by  means 
9f  your  advice,  which  he  has  lost,  Nemo  ex  con- 
sillo  obligatur.    This  rule  is  the  same  if  the  ad- 
vice was  given  rashly  and  indiscreetly,  without 
being  duly  informed  of  the  circumstances  of 
Peter,  provided  it  was  sincerely  given.    Liber- 
um  est  cuique  apud  se  explorare  an  expediat 
■ibi  consilium.    But  if  the  recommendation  was 
made  in  bad  faith,  and  with  knowledge  that 
Peter  was  insolvent,  in  this  case  you  are  bound 
to  indemnify  the  creditor." 

m.  The  representation  in  this  case,  is,  in  its 
▼ery  nature,  but  the  expression  of  an  opinion, 
and  for  this  reason  the  action  cannot  be  main- 
tained without  showing  affirmatively  knowl- 
edge of  its  falsii^.  If  the  plaintiffs  in  error 
had  made  a  positive  assertion,  as  of  their  own 
knowledge,  it  would  have  been  but  the  asser- 
tion of  a  strong  opinion,  without  evidence  to 
show  knowledge  of  its  falsity.  Haycraft  v. 
Creasey,  2  East,  92,  which  is  the  leading  case 
upon  Uiis  point,  is  explicit;  see,  also,  Page  y. 
Bent,  2  Met  374;   6  N.  H.  Kep.   102,  103. 

IV.  There  was  nothing  to  leave  to  the  jury, 
there  being  no  evidence  to  prove  knowledge  or 
fraud  by  the  plaintiffs  in  error. 
lOS*]  *V.  The  charge  to  the  jury  does  not 
require  them  to  inquire  whether  the  plain- 
tiffs in  error  had  any  knowledge  that  the  rep- 
resentation was  false,  or  any  fraudulent  pur- 
pose. But  it  authorizes  them  to  find  a  ver- 
dict for  the  plaintiff  in  that  action,  notwith- 
standing they  had  no  such  knowledge  or  sus- 
picion, and  acted  in  entire  good  faith. 

It  leaves  to  the  jury,  in  effect,  the  question, 
whether,  in  their  opinion,  the  plaintiffs  in  error 
acted  without  sufllcient  caution;  with  direc- 
tions, in  that  case,  to  charge  them.  Nothing, 
it  is  believed,  having  the  character  of  authority, 
sustains  such  a  position. 

If  there  had  been  evidence  to  be  weighed  by 
the  jury,  tending  to  show  that  the  plaintiffs  in 
error  acted  in  bful  faith  (which  there  was  not) , 
the  jury  were  not  instructed  to  consider  it,  and 
did  not  consider  it.  The  allegation  in  the 
oHl^nal  writ  that  thev  well  knew  the  falsity  of 
what  they  represented,  was  neither  proved  nor 
found  bj  the  verdict. 

Nothing  has  been  tried  except  the  question 
whether  the  jury  were  of  opinion  that  the 
plaintiffs  in  error  were  imprudent 

VL  There  are  cases  where  a  representation 
has  been  held  to  be  fraudulent,  although  the 
party  had  no  laiowledffe  at  the  time  of  its 
falsity,  and  no  actual  Intent  to  defraud  was 
shown.  Hazard  .▼.  Irwin,  18  Pick.  96;  Stone 
T.  Denny,  4  Met.  151;  Hammatt's  Executor  v. 
Emerson,  27  Maine,  308;  Snyder  ▼.  Findley, 
14  li.  ed. 


1  Ooxe,  N.  J.  48,  78;  Bamett  ▼.  Stanton,  2 
Alabama,  181;  Buford  v.  Caldwell,  3  Miss. 
477;  Warner  ▼.  Daniels,  1  Wood.  &  M.  91, 
107;  Mason  v.  Crosby,  1  Id.  343,  353;  Smith  ▼. 
Babcock,  2  Id.  246. 

It  is  understood  that  the  defendant  in  error 
relies  upon  this  class  of  cases. 

With  the  exception  of  the  case  in  Coxe 
(which  raised  a  question  respecting  the  pay- 
ment of  a  note),  the  cases  just  cited  were 
founded  upon  representations  by  vendors  of 
property,  or  by  their  agents. 

How  far  the  principle  of  some  of  these  cases 
may  be  regarded  as  brought  in  question  by 
Omrod  v.  Huth,  14  Mees.  &  Wels.  651  (in 
which,  cotton  being  sold  by  the  sample,  upon 
representation  that  the  bulk  corresponded  with 
the  sample,  it  was  held,  that  an  action  on  the 
case  by  the  purchaser,  for  a  false  and  fraudu- 
lent representation,  was  not  maintainable  with- 
out showing  that  such  representation  was  false 
to  the  knowledge  of  the  seller,  or  that  he  acted 
fraudulently  or  against  good  faith  in  making; 
it),  we  need  not  stop  to  inquire  See,  also, 
Atwood  V.  Small,  6  Clark  A  Finnelly,  233,  338, 
447;  Early  v.  Garret,  9  Bam.  &  Cress.  928. 

It  is  sufficient  that,  taking  the  cases  above 
cited  as  they  stand,  to  the  fml  extent,  they  do 
not  apply  to  this  case. 

•1.  They  are  cases  where  the  party  ['204 
had  some  interest  to  make  the  representation. 
Here  the  cause  of  action  is  not  connected  with 
any  sale  by  the  plaintiffs  in  error,  or  with  any- 
thing by  which  the  assertion  can  have  the 
character  of  a  false  warranty.  The  action  has 
no  foundation  in  a  contract  between  the  parties. 

In  Humphreys  v.  Pratt,  5  Bligh,  N.  S.  154, 
which  might  seem  at  first  to  have  some  ton- 
dencv  to  sustain  this  action,  the  learned  coun- 
sel for  the  defendants  in  error  contended  for 
no  more  than  ''a  principle  of  law  that  he 
who  affirms  that  which  he  does  not  know  to 
be  true,  or  that  which  he  knows  to  be  false,  to 
another's  prejudice,  and  his  own  gain,  is  a 
wrongdoer,"  and  expressly  admitted  that,  ^'if 
the  party  making  the  representation  has  no  in- 
terest, the  action  may  not  lie,  unless  it  is  done 
maliciously,"  pp.  162,  163.  The  reasons  of 
the  judgment  are  not  stated  in  the  report,  but 
the  grounds  upon  which  the  case  is  to  be  sus- 
tained, as  stated  by  Mr.  Chief  Justice  Tindal, 
5  Ad.  &  Ellis,  N.  S.  829,  are  very  far  from 
sustaining  the  reporter's  abstract;  which  has  no 
support  from  the  report  of  the  same  case,  2 
Dow.  &  Clark,  288;  Adamson  v.  Jarvis,  4  Bing. 
66,  may  lead  to  the  belief  that  the  considera- 
tions suggested  by  Chief  Justice  Tindal  were 
in  truth  the  grounds  of  Lord  Winford's  opinion 
in  Humphreys  v.  Pratt. 

In  Taylor  v.  Ashton,  11  Mees.  &  Wels.  416, 
Mr.  Baron  Parke  says:  ''it  is  insisted  that  even 
that'*  [gross  negli^nce]  "accompanied  with  a 
damage  to  the  plaintiff,  in  consequence  of  that 
gross  negligence,  would  be  sufficient  to  give 
him  a  right  of  action.  From  this  proposition 
we  entirely  dissent,  because  we  are  of  opinion 
that,  independent  of  any  contract  between  the 
parties,  no  one  can  be  made  responsible  for  a 
representation  of  this  kind,  unless  it  be  fraud- 
ulently made." 

2.  In  those  cases  the  party  asserted  the  fact 

as  of  his  own  knowledge,  either  in  terms,  or  in 

a  manner  which  impli^  that  he  had  such  actual 
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knowledge,  and  this  it  re}*od  on  as  a  ground 
for  the  opinion  that  he  was  Mable.  4  Met.  151, 
156.  In  the  present  case  the  representation 
begins  by  merely  stating  the  confidence  of  the 
parties  who  made  it,  and  it  is  not  stronger 
than  that  in  Tryon  ▼.  Whitmarsh,  1  Met.  1. 

3.  From  the  nature  of  most  of  those  cases, 
the  party  might  naturally  have  had  actual 
knowledge  of  what  he  asserted,  and  he  was 
bound  to  know  it  before  he  made  a  positive  as- 
sertion from  which  he  was  to  derive  a  benefit, 
and  which  entered  into  the  contract  constitut- 
ing part  of  the  res  gestse.  It  was  because  he  might 
well  have  had  the  knowledge  that  he  professed 
to  have,  that  the  representation  was  held  fraud- 
ulent. 3  Miss.  477.  In  this  case,  as  the  plain- 
tiffs in  error  lived  in  Portsmouth,  and  West  & 
Daby  in  New  York,  there  was  no  reason  to  sup- 
pose actual  knowledge. 

205*]  *4.  The  difference  between  the  case  at 
bar  and  the  cases  referred  to,  is  further  shown 
by  what  has  been  alreadv  suggested.  Without 
evidence  to  show  that  the  representation  was 
known  to  be  false,  actual  knowledge  of  the  mat- 
ter stated  is  not  to  be  inferred  by  the  party 
to  whom  it  is  made.  The  representation  is 
but  the  expression  of  an  opinion,  and  is  to  be 
so  understood. 

In  Pasley  v.  Freeman,  8  D.  ft  E.  66,  Grose, 
J.,  held  the  representation  to  be  matter  of  judp^- 
ment  and  opinion.  Buller,  J.,  said,  "My 
brother  Grose  considers  this  assertion  as  mere 
matter  of  opinion  only,  but  I  differ  from  him 
in  that  respect."  We  naturally  inquire  why. 
And  the  reason  immediately  follows:  "For  it 
is  stated  in  this  record  that  the  defendant 
knew  that  the  fact  was  false."  3  D.  &  E.  67. 
This  distinction  is  adverted  to  and  recognized 
in  Hazard  v.  Irwin,  18  Pick.  95,  105,  and  in 
numerous  cases  before  cited.  In  Kidney  v. 
Stoddard,  7  Met.  252,  the  defendant  had 
knowledge  of  the  falsity,  and  was  not  entitled, 
therefore,  to  say  that  he  had  merely  expressed 
an  opi/iion.  So  in  Clopton  v.  Cozart,  13  Smedes 
A  Marshall,  363,  the  representation,  which  had 
the  form  of  an  assertion  made  as  of  personal 
knowledge,  was  held  not  to  have  the  character 
of  opinion.  But  the  decision  is  directly  Uf)on 
the  ground  that  the  defendants  had  knowledge 
of  the  falsity  of  the  representation. 

VII.  The  plaintiffs  in  error  had  in  fact  in- 
formation that  led  them  to  the  belief  of  the 
truth  of  the  representation  which  they  made. 
They  had  as  much  knowledge  as  they  assumed 
to  have — good  ground  for  the  confidence  they 
expressed.  This  is  shown  by  the  letter  to  one 
of  them  from  his  son  in  New  York.  It  is  sub- 
mitted that  here  is  a  most  perfect  defense.  The 
representation  was  not  made  "under  circum- 
stances which  manifested  a  recklessness  of 
truth,"  but  upon  all  the  information  which  the 
defendant  in  error  could  reasonably  have  sup- 
posed to  be  in  the  possession  of  those  who  made 
it.  Collins  V.  Evans,  in  error,  6  Ad.  &  Ellis, 
820,  826,  827;  Williams  v.  Wood,  14  Wend. 
126,   130;   2  Ala.  R.,   187. 

VIII.  If  there  was  any  ground  upon  which 
the  case  could  rightfully  be  submitted  to  the 
jury,  it  was  for  them  to  inquire  whether  the 
plaintiffs  in  error  did  or  did  not  believe  what 
they  represented,  or  whether  they  made  the  as- 
sertion with  the  express  intention  of  enabling 
W(^t  &.  Daby  to  obtain  credit;  whether  they 
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were  able  to  pay  or  not,  the  plaintiffs  in  error 
being  parties  to  an  actual  fraudulent  intent. 
The  preliminary  question  for  the  court,  would 
be,  whether  there  was  any  evidence  whatever 
to  support  the  action  on  either  ground.  But 
the  charge  submits  no  question  of  that  chjur- 
acter  to  the  jury.  If  it  had,  the  result  mual 
have  l>een  different. 

'Unless  the  representation  of  a  mat-  [*20« 
ter  as  true,  which  was  in  fact  false,  the  asser- 
tion having  been  made  in  good  faith,  without 
knowledge  of  its  falsity,  and  being  one  in  whi^ 
the  party  neither  had,  nor  appeared  to  have  aoj 
interest,  is  sufficient  to  charge  him  in  dam- 
ages, as  for  a  fraud,  the  defendant  in  error  has 
no  cause  of  action.    This  is  the  extent  of  the 

eroof.  But  it  is  believed  that  no  authority  cmm 
B  found  to  sustain  such  a  proposition.  The 
case  of  Evans  v.  Collins,  5  Ad.  A  Ellis,  N.  8. 
804,'  which  comes  nearest  to  the  enunciation  of 
such  a  principle,  is  followed  immediately  bj  ita 
antidote,  in  the  shape  of  a  reversal  of  the  judg- 
ment, by  the  unanimous  opinion  of  the  judges 
in  the  Exchequer  Chamber,  on  the  very  ground 
that  knowledge  of  the  falsity  of  the  representa- 
tion was  essential  to  the  maintenance  of  the  ac- 
tion, 5  A.  &  E.  N.  S.  620.  And  in  Barley  ▼. 
Walford,  0  Ad.  &  Ellis,  N.  S.  208,  Lord  Den- 
man,  who  delivered  the  opinion  in  Evans  ▼. 
Collins,  not  only  recognizes  the  reversal  as  set- 
ting the  law,  but  admits  the  reasonableness  of 
the  doctrine.  The  Court  of  Queen's  Bench  had 
been  misled  by  supposiAg  that  the  case  of  Hum- 
phreys V.  Pratt,  in  the  House  of  Lords,  was  an 
authority  for  the  principle  laid  down  in  Evans 
▼.  Collins. 

It  may  be  said  of  the  cases  which  distinctly 
assert,  or  distinctly  recognize  the  principles 
contended  for  by  the  plaintiffs  in  error,  that 
their  name  is  legion,  for  they  are  many. 

To  those  already  cited  may  be  added.  Eyre 
V.  Dunsford,  1  East,  327;  Tapp  v.  Lee,  8  Boa. 
&  Pull.  367,  371;  Hamer  v.  Alexander,  6  Boa. 
&  Pull.  241,  245;  Wood  ▼.  Waine,  1  Esp.  R. 
442;  Scott  v.  Lara,  Peake's  R.  226;  Hutchin- 
son ▼.  Ball,  1  Taunt.  658,  664;  Corbett  ▼. 
Brown,  8  Bing.  33 ;  Polhill  v.  Walter,  3  Bam.  it 
Adolph.  114;  Cornfoot  v.  Fowke,  6  Mees.  it 
Wels.  358;  Rawlings  v.  Bell,  2  Man.  Gran,  it 
Scott,  951,  960;  Carr,  Ex  parte,  3  Ves.  ft  Bea. 
110;  McDonald  v.  Trafton,  16  Maine,  227;  Hol- 
brook  V.  Burt,  22  Pick.  554;  Lobdell  v.  Baker, 

1  Met.  93;  3  Met.  472;  Benton  v.  Pratt,  2 
Wend.  386;  Gallager  v.  Brunell,  6  Cowen,  b46, 
362;  Weeks  v.  Burton,  7  Vt  67,  70;  Ewins  ▼. 
Calhoun,  Id.  79;  West  vl  Emery,  17  Vt.  683, 
686;  McCraken  v.  West,  17  Ohio,  24;  Perkina 
V.  Sterritt,  Littell's  Sel.  Cas.  218;  Chisholm  v. 
Gadsden,  I  Strobhart,  220;  Foster  ▼.  Swmaej, 

2  Wood.  &  M.  217. 

If  the  plaintiffs  in  error  had  given  a  g:oar- 
anty,  there  is  no  evidence  in  the  case  upon 
which  they  could  have  been  held  responsible. 
It  will  be  more  than  passing  strange,  if  they 
are  to  be  held  ex  delicto,  for  Uie  payment  of  the 
debt,  in  the  shape  of  damages,  without  evi- 
dence of  express  fraud,  intentional  wrong,  act- 
ual bad  faith. 

*Mr.  Washburn,  for  defendant  in  [*109 
error: 

I.  The  record  shows^ 

1.  That  the  defendant  in  error  lived  In  Ban- 
gor,  Maine,   and    the   plaintiffs   in   error,   in 
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Pbrtsmouth,  N.  H.    The  distance  between  these 
places  is  about  two  hundred  miles. 

2.  That  the  defendant  was  acquainted  with 
the  plaintiflTs,  and  would  be  likely  to  repose 
confidence  in  their  representations:  'and  that 
this  was  understood  by  the  plaintiffs  them- 
selves. The  letter  from  the  latter,  in  which  the 
representation  complained  of  was  made,  was 
mddres'ied  to  the  defendant  by  name. 

3.  That  West  &  Daby,  wishing  to  purchase 
lumber,  were  directed  by  plaintiffs  to  defend- 
ant, with  the  following  positive  and  unquali- 
fied representation:  "They"  (West  &  Dabv) 
"are  men  well  worthy  of  credit,  and  good  lor 
what  they  wish  to  purchase." 

4.  That  upon  this  representation,  West  it 
Daby  were  able  to  purchase,  and  did  purchase, 
of  the  defendant^  a  quantity  of  lumber,  amount- 
ing  in  value  to  about  $2,000. 

5.  That  the  representation  was  wholly  un- 
true. That  West  &  Daby  were  neither  worthy 
of  credit,  nor  good  for  what  they  wished  to 
purchase. 

6.  That  Lord  had  means  to  know  the  facts. 
That  if  he  did  not  know  of  the  insolvency  of 
West  ft  Daby,  he  was  probably  entirely  ite- 
rant of  their  situation,  unless  he  may  be  sup- 
posed to  have  derived  information  respecting  it 
from  the  letter  of  his  son,  who  was,  as  the 
record  says,  proved  to  be  unworthy  of  belief, 
and  that  Jenness'  position  was  no  better  than 
Lord's. 

II.  If  the  evidence  shows,  or  the  verdict  nec- 
essarily implies,  as  I  respectfully  submit  is  the 
ease,  all  that  has  been  stated,  the  following 
propositions  and'  deductions  are  fully  war- 
ranted. 

Th?  plaintiffs  made  an  unequivocal  and  un- 
qualified representation,  which  the  defendant 
might  well  rely  upon  as  true,  and  known  to  be 
true  by  the  plaintiffs.  Relying  upon  it  he  sold 
bis  lumber  to  West  &  Daby,  and  lost  the  value 
of  it.  The  wrongful  conduct  of  plaintiffs  oc- 
easioned  that  loss,  and  they  should  be  held  re- 
sponsible for  it. 

A  positive  declaration  like  this  carries  with 
it  the  other  declaration  (implied)  that  the  par- 
ty making  it  knew  what  the  pecuniary  circum- 
stances and  credit  of  the  persons  recommended 
were;  and.  particularly,  when  he  believes  that 
another  party  will  act  upon  the  strength  of  it. 
It  is  as  if  the  plaintiff  had  said  to  defendant, 
•*We  know  all  about  the  pecuniary  circum- 
stances and  credit  of  West  &  Daby;  they  are 
well  worthy  of  credit,  and  good  for  what  they 
wish  to  purchase." 

The  plaintiffs  did  not  undertake  to  assert  a 
mere  opinion,  but  they  stated  a  fact  as  of  their 
own  knowledge.  That  statement  was  grossly 
untrue. 

208*1  *It  is  as  false  and  fraudulent  to  state 
positively  as  true,  as  a  fact,  what  one  knows 
nothing  about,  as  what  one  knows  to  be  false. 
The  same  injury  would  be  done  in  the  former 
case  as  in  the  latter. 

*n^o  state  what  is  not  known  to  be  true  is 
just  as  criminal,  in  the  eye  of  the  law.  as  to 
state  what  is  known  to  be  false,"  under  cir- 
cumstances like  those  in  this  case.  Buford  v. 
Caldwell,  3  Miss.  R.  477. 

^t  is  perfectly  immaterial,  so  far  as  regards 
the  question  of  law,  whether  Findley  knew  or 
did  now  know  the  falsity  of  the  facts  which  he 
14  Ii.  ed. 


represented."  Snyder  v.  Findley,  1  Coxe,  N. 
J.  R.  48,  78;  1  Doug.  R.  654.  But  were  the 
plaintiffs  ignorant  ?  They  were,  or  worse.  They 
had  no  reason  for  believing  what  they  asserted. 
The  evidence  throws  the  strongest  suspicion  up- 
on their  act.  Jenness  stands  with  Lord.  Lord 
had  the  means  of  knowing  the  condition  of 
West  &  Daby.  The  letter  from  his  son,  whose 
character  he  must  have  known,  cannot  relieve 
him.  The  son  had  "failed  in  business,  and 
was  unworthy  of  belief."  Who  would  think 
to  ask  for  a  letter  of  recommendation  from  such 
a  man  as  Lord,  Junior,  but  one  of  like  char- 
acter and  condition  T  What  would  speak  more 
suggestively  and  suspiciously  of  West  &  Daby 
than  the  letter  from  young  Lord?  Nosc'tur 
a  sociis.  It  is  submitted  that  the  circum- 
stances of  the  letter  from  the  son,  of  the  letter 
to  the  defendant,  written  by  the  daughter-in- 
law,  who  knew  West  in  York,  as  she  says,  of 
the  character  of  the  son,  have  a  tendency  to 
raise  the  presumption  that  the  plaintiffs  were 
not  entirely  ignorant  or  innocent;  that  they 
must  have  known  or  suspected  enough  to  dis- 
suade them  from  the  nse  of  the  strong  language 
employed  in  the  letter  to  defendant,  if  they 
had  meant  fairly  by  him.  Did  the  plaintiffs 
make  "full  and  proper  inquiries?"  or  did  they 
"make  the  recommendation  upon  such  informa- 
tion as  they  ought  to  have  acted  upon?"  Is 
the  verdict  of  tlie  jury  negatively  answering 
these  questions  (unless  they  foun#  positive 
knowledge  on  the  part  of  the  defendants),  un- 
warranted bv  the  evidence? 

But  the  plaintiffs  are  concluded  bv  t>i"  terms 
of  their  letter;  they  cannot  be  permitted  to  say 
that  they  did  not  know  of  the  inauivtney  of 
West  &  Daby;  or  to  allege  that  their  represen- 
tation was  not  false  and  fraudulent. 

When,  to  repeat,  one  makes  a  positive  repre- 
sentation to  another,  who,  he  presumes,  may 
act  thereon,  and  who,  he  knows,  has  no  other 
means  of  information,  he  cannot  be  permitted, 
after  the  injury  is  done,  and  done  solely  by 
reason  of  his  act,  to  allege  that  he  was  igno- 
rant, and  knew  nothing  of  what  he  had  said, 
and  affirmed  in  the  most  explicit  language  to  be 
•true,  and  true  of  his  own  knowledge:  for  [*209 
if  he  does  not  know  the  truth  of  what  he  says, 
he  has  no  right  to  use  terms  of  positive  affirma- 
tion :  the  use  of  which,  in  such  case,  would  be 
evidence  of  recklessness,  tantamount  to  fraud. 

Nor  can  he  be  permitted  to  say  that  he  be- 
lieved what  he  affirmed;  for  if  he  had  nothing 
but  belief  or  opinion  in  reference  to  the  matter, 
he  should  have  so  expressed  himself,  and  not 
employed  language,  the  import  of  which  was 
so  unequivocal  and  decisive  as  to  lead  the  party 
addressed  to  understand  that  he  wrote  from  in- 
timate acquaintance  and  actual  knowledge. 
Herein  this  case  differs  from  many  of  the  cases 
cited  by  plaintiffs.  Goddard  could  not  have 
supposed  that  the  language  of  the  plaintiffs  was 
adopted  simply  to  express  an  opinion  founded 
on  such  a  miserable  basis  as  they  now  allege. 
Are  not  men  to  be  held  responsible  for  such 
reckless  and  wanton  disregard  of  the  rights  of 
others  as  is  shown  in  this  case,  even  when  con- 
sidered in  the  most  favorable  aspect  for  the 
plaintiffs? 

Where  the  legitimate  consequence  of  a  posi- 
tive assertion,  false  in  fact,  is  to  cause  an  in- 
jury to  an  innocent  party,  every  principle     * 
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morality  and  every  rule  of  law,  forbids  its  be- 
ing made  with  impunity.  The  form  of  the 
statement  implies  a  falsehood — implies  knowl- 
edge and  belief  founded  on  knowledge.  The 
falsehood  in  such  case  is  willful,  and  willful 
falsehood  imports  fraud.  It  would  be  a  re- 
proach to  the  law  if  it  did  not  furnish  a  remedy 
in  a  case  like  this. 

The  cases  relied  upon  by  the  plaintiffs  are 
dissimilar  to  this.  It  is  believed  that  not  one 
of  them  is  applicable  to  the  state  of  facts  ap- 
pearing upon  this  record.  But  it  is  believed 
that  some  of  the  cases  cited,  under  the  head 
VI.,  fully  sustain  the  positions  of  the  defendant. 

Under  the  charge  of  the  judge,  the  jury  must 
have  found,  and  were  authorized  by  the  evi- 
dence to  find,  all  the  facts  as  to  knowledge,  in- 
tent, belief,  etc.,  necessary  to  support  the  ac- 
tion. The  law,  as  applicable  to  the  facts,  was 
correctly  given  to  the  jury. 

For  the  facts  bearing  upon  the  questions  be- 
fore the  court,  I  would  refer  to  the  record  at 
large,  rather  than  to  the  abstract  made  by  the 
plaintiffs. 

Mr.  Justice  Catron  delivered  the  opinion  of 
the  court: 

Goddard  sued  Lord  &  Jenness  in  the  Circuit 
Court  of  New  Hampshire,  allegingthat  the  de- 
fendants by  letter  recommended  West  &  Daby 
as  men  well  worthy  of  credit,  and  good  for 
what  thof  wished  to  purchase;  that  they  were 
dealers  in  coal,  lumber,  lime,  etc.,  and  that 
West,  one  of  the  firm,  was  visiting  Bangor, 
Maine,  for  the  purpose  of  purchasing  lumber 
for  the  New  York  market. 
210»]  'The  letter,  set  forth  in  the  declara- 
tion, was  dated  at  Portsmouth,  New  Hamp- 
shire, and  directed  to  Goddard,  at  Bangor, 
Maine.    West  &  Daby  resided  in  New  York. 

On  the  faith  of  this  letter  Goddard  credited 
West  &  Daby  for  a  cargo  of  lumber  worth 
nearlv  two  thousand  dollars,  giving  them  four 
months'  time:  for  which  lumber  West  &  Daby 
never  paid,  having  been  insolvent  when  the  let- 
ter of  recommencUition  was  given,  and  so  con- 
tinued afterwards.  It  is  clear  that  they  were 
mere  insolvent  adventurers,  without  property, 
and  entitled  to  no  credit  or  confidence. 

The  declaration  alleges  that  the  letter  was 
given  by  Lord  &  Jenness  with  an  intention  to 
deceive  and  defraud  Goddard;  and  that  they 
did  procure  credit  for  West  &  Daby  falsely  and 
fraudulently.  On  the  plea  of  the  general  issue 
the  parties  went  to  trial,  when  it  appeared  that 
Lord  had  a  son  residing  in  New  York,  who,  on 
the  28th  of  October,  1847,  gave  a  letter  of  intro- 
duction to  West,  dated  at  New  York,  and  di- 
rected to  Lord,  the  father,  at  Portsmouth,  N.  H. 
The  letter  recommended  the  firm  of  West  & 
Daby,  as  fullv  worthy  of  credit,  and  requested 
that  Lord,  the  defendant,  should  recommend 
West  &  "Dahj  to  others.  West  delivered  this 
letter,  and  on  the  same  day  got  the  one  on 
which  the  suit  is  founded.  It  was  written  by 
the  wife  of  tne  younger  Lord,  who  was  in  Ports- 
mouth, at  the  instance*  of  West ;  he  being  known 
to  her,  but  not  known  to  Lord  or  Jenness  the 
defendants.  They  seem  to  have  acted  on  the 
information  contained  in  the  younger  Lord's 
letter  and  on  the  representations  of  his  wife. 

On  this  state  of  facts,  the  court  charged  the 
jury:  1.  That  as  a  general  rule,  it  must  be 
116 


proved  that  the  representations  made 
false;  and  that  the  defendants  made  them, 
knowing  they^  were  false,  and  intended  to  de- 
fraud the  plaintiff;  and  if  the  defendants  made 
the  representations,  believing  them  to  be  true, 
they  were  not  liable.  "But  a  party,  if  stating 
positively  that  a  person  is  entitled  to  crediC 
should  do  it  from  his  own  knowledge,  or  from 
full  and  proper  in(^uiries;  and  then  he  is  not 
liable  if  the  debtor  is  insolvent,  unless  the  jury 
see  circmnstances  in  the  case  of  real  fraud. 
But  if  a  party  state  this  positively  as  to  the 
credit  of  an  individual,  and  does  it  ignorantly, 
not  knowing  the  credit  of  the  person  recom- 
mended, and  without  making  full  and  proper 
inquiries,  and  the  statements  turn  out  to  be 
false,  the  jury  may  infer  that  those  so  recom- 
mending did  wrong  and  deceived,  because  they 
must  know  that  third  persons  are  likely  to  re- 
ly on  their  stating  what  they  personally  know, 
or  had  duly  inquired  about,  or  what  they  had 
good  reason  to  suppose  their  information  as  to 
it  was  sufficient  and  true.  If  the  defendants  In 
this  case  did  not  make  the  recommendation  up- 
on such  •authority  or  information  as  you  1*2  1 1 
may  think  under  the  instructions  they  ought 
to  have  acted  upon,  you  will  charge  them." 

The  jury  found  for  the  plaintiff  on  this 
charge,  and  the  only  question  is  whether  it  was 
proper. 

The  gist  of  the  action  is  fraud  in  the  defend- 
ants, and  damage  to  the  plaintiflT.  Fraud  means 
an  intention  to  deceive.  If  there  was  no  such 
intention;  if  the  party  honestly  stated  his  own 
opinion,  believing  at  the  time  that  he  stated  the 
truth,  he  is  not  liable  in  this  form  of  action, 
although  the  representation  turned  out  to  be  en- 
tirely untrue.  Since  the  decision  in  Haycroft 
V.  Creasy,  2  East,  made  in  1801,  the  question 
has  been  settled  to  this  effect  in  England. 

The  Supreme  Court  of  New  York  held  like- 
wise in  Young  v.  Covell,  8  Johns.  23. 

That  court  declared  it  to  be  well  settled  that 
this  action  could  not  be  sustained  without  prov- 
ing actual  fraud  in  the  defendant,  or  an  inten- 
tion to  deceive  the  plaintiff  by  false  representa- 
tions. The  simple  fact  of  making  representa- 
tions, which  turn  out  not  to  be  true,  uncon- 
nected with  a  fraudulent  design,  is  not  suffi- 
cient. 

This  decision  was  made  forty  years  ago,  and 
stands  uncontradicted,  so  far  as  we  know,  in 
the  American  courts. 

Taking  the  foregoing  instruction  together,  we 
understand  it  to  mean  this:  That  if  tne  jury 
believed  due  inquiry  as  to  the  credit  of  West  &. 
Daby  had  not  been  made  by  Lord  &  Jenness, 
and  that  they  had  signed  the  letter  ignorantly, 
and  regardless  of  the  fact,  whether  the  persons 
reconun ended  were  or  were  not  entitled  to 
credit,  then  the  jury  should  charge  the  defend- 
ants: the  real  test  of  conduct,  according  to 
the  charge,  obviously  being,  whether  Lord  & 
Jenness  ought  to  have  accorded  confidence  to 
the  younger  Lord's  letter,  and  to  its  sanction  by 
his  wife;  and  whether  this  information  was  of 
such  a  character  as  to  justify  them  in  writing 
the  letter  to  Goddard,  without  further  inquiry. 

That  this  instruction,  taken  in  its  proper 
sense,  was  evasive  of  the  true  rule,  and  calcu- 
lated to  mislead  the  jury,  is  manifest,  and 
therefore  the  judgment  must  be  reversed,  and 
the  cause  sent  down  for  another  trial. 
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TUt  cause  eame  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  New 
Hampshire,  and  was  argued  by  counsel ;  on  con- 
sideration whereof,  it  is  now  here  ordered  and 
912*]  adjudged  by  this  court,  'that  the  judg- 
ment of  the  said  Circuit  Court  in  this  cause  be, 
And  the  same  is  hereby  reversed,  with  costs; 
and  that  this  cause  be,  and  the  same  is  hereby 
remanded  to  the  said  arcuit  Court,  with  di- 
rections to  award  a  venire  facias  de  novo. 


JAlfES  a  MORSELS  Special  Bail  ot  William 

Smith,  Plaintiff  in  Error. 

v. 

HENRY  A.  HALL. 

Omission  to  join  in  demurrer  to  plea  waives 
plea — Judgment  is  conclusive  of  debt  in  sci. 
la.  against  bail—omission  to  enter  judgment, 
how  cured — motion  to  enter  exoneretur,  no 
defense  to  sci.  fa. — refusal  cannot  be  assigned 
as  error. 

In  IfsrjUnd,  It  is  correct  to  take  a  cognisance  of 
Mil  before  two  Justices  of  the  peace. 

Where  a  scire  facias  was  issued  against  special 
ball,  who  pleaded  two  pleas,  to  the  first  of  which 
the  plaintiff  toolc  Issue,  and  demurred  to  the  sec- 
ond ;  and  the  cause  went  to  trial  upon  that  state  of 
the  pleadings,  without  a  joinder  In  demurrer ;  and 
the  court  gave  a  general  judgment  for  the  plain- 
tiff, this  was  not  error. 

The  refusal  or  omission  to  join  In  demurrer  was 
a  waiver  of  the  plea  demurred  to. 

In  this  case.  If  the  plea  had  been  before  the  court. 
It  was  bad ;  because  being  a  plea  that  the  note  was 

Sid  before  the  original  judgment.  It  called  upon 
i  party  to  prove  a  second  time  what  had  been 
ooce  settled  by  a  judgment.  The  omission  of  the 
court  to  render  a  judgment  upon  the  plea  could 
Bot  be  assigned  as  error. 

A  Judgment  of  a  court  upon  a  motion  to  enter  an 
aoneretar  of  ball  Is  not  the  proper  subject  of  a 
writ  of  error. 
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HIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  States 
lor  the  District  of  Maryland. 

The  facts  were  these: 

In  1843,  Henry  A.  Hall,  a  citizen  of  Mary- 
land, brought  a  suit  in  the  Circuit  Court  of  the 
United  States  for  Maryland,  against  William 
Smith,  a  citizen  of  the  State  of  Mississippi. 
James  S.  Morsel)  was  one  of  two  persons  who 
became,  jointly  and  severally,  special  bail;  and 
the  recognizance  of  bail  was  taken  before  two 
justices  of  the  peace  for  Calvert  County. 

In  April,  1847,  Hall  obtained  a  judgment,  in 
consequence  of  an  opinion  given  by  this  court 
at  the  preceding  term,  which  'is  reported  in  5 
How.  96. 

In  May,  1847,  he  sued  out  a  writ  of  capias 
md  satisfaciendum  against  Smith,  which  was 
returned  **non  est." 

In  November,  1847,  he  issued  a  scire  facias 
agminst  Morsell. 

In  April,  1848,  Morsell  appeared  and  filed 
two  pleas,  viz.:  1.  Nul  tiel  record.  This  plea 
waa  based  upon  the  fact  that  the  recognizance 
of  bail  was  taken  before  two  justices  of  the 
peace.  In  the  argument  before  this  court  this 
objection  was  not  urged;  but  as  the  opinion  of 
the  Circuit  Court  was  thus  established,  it  is 
proper  that  a  record  of  it  should  be  made. 
14  Ij.  ed. 


The  opinion  was  short,  and  may  be  Inserted, 
viz.: 

"This  mode  of  taking  bail  conforms  to  the 
long-established  practice  of  this  court.  An 
Act  of  Assembly  of  Maryland  passed  ♦in[*21S 
1715,  e.  28,  sec.  2,  authorized  this  mode  of  tak- 
ing bail  in  suits  in  the  then  Provincial  Court, 
which,  like  this  court,  had  jurisdiction  co-ex- 
tensive with  the  State.  This  court  adopted 
the  practice,  and  has  always  since  acted  upon  it. 

"The  written  rule.  No.  62,  adopted  in  1802, 
was  not  intended  to  alter  the  previous  practice 
of  this  court,  and  has  never  been  so  construed. 
It  is  merely  intended  to  confer  the  power  upon 
other  state  officers  also,  so  as  to  increase  the 
facilities  of  giving  bail  where  the  defendant  re- 
sided at  a  distance  from  the  place  of  holding 
the  court;  for  upon  searching  the  records  we 
find  recognizances  of  bail  taken  soon  after  the 
adoption  of  the  rule  of  1802,  before  two 
justices  of  the  peace  of  the  State,  in  the  same 
manner  with  the  recognizance  now  before  the 
court.  A  precedent  has  been  produced  as  far 
back  as  1812,  and  a  more  careful  search  would 
probably  show  precedents  still  earlier.  The 
same  practice  has  continued  without  inter- 
ruption ever  since;  and,  indeed,  any  other  rule 
would  be  oppressive  to  citizens  of  the  State 
who  reside  at  a  distance  from  the  place  of 
holding  the  court,  especially  as  they  would 
most  commonly  be  obliged  to  bring  their  bail 
with  them.  In  the  case  before  us  the  recogni- 
zance of  bail  having  been  taken  and  sanctioned 
according  to  the  established  rules  and  practice 
of  this  court,  the  judgment  upon  the  plea  of 
nul  tiel  record  must  be  for  the  plaintiff. 

2.  That  the  promissory  note  filed  as  the 
cause  of  bail  in  the  action  against  Smith,  was 

gaid  before  the  judgment  was  obtained  against 
mith. 

To  the  first  of  these  pleas  Hall  took  issue, 
and  the  judgment  of  the  court  was  as  is  above 
recorded. 

To  the  second  plea  he  demurred;  and  instead 
of  joining  in  demurrer,  Morsell  took  no  notice 
of  it,  but  the  judgment  of  the  court  was  for 
the  plaintiff  generally.  A  motion  was  made  to 
enter  an  exoneretur  on  the  bailpiece,  which  was 
overruled. 

A  writ  of  error  brought  the  case  up  to  this 
court. 

It  was  argued  by  Messrs.  Stewart  and  John- 
son for  the  plaintiff  in  error,  and  Mr.  Dulany 
for  the  defendant  in  error. 

The  counsel  for  the  plaintiff  in  error  did  not 
press  the  objection  founded  upon  the  plea  of 
nul  tiel  record,  as  before  remarked;  but  con- 
tended that  the  judgment  below  should  be  re- 
versed because  the  court  did  not  decide  upon 
the  demurrer.  Harris  v.  Wall,  7  How.  693; 
Wheelwright  v.  Jutting,  7  Taunt.  304;  Thomp- 
son V.  Macirone,  4  Dowl.  &  Ry.  619. 

2.  That  if  it  be  assumed  that  the  court  did 
decide  upon  the  demurrer  in  favor  of  the  plain- 
tiff below,  that  such  decision  was  erroneous, 
because  the  debt,  in  reference  to  which  the 
recognizance  *of  bail  was  entered  into,  [*214 
is  shown  to  have  been  discharged  before  the 
institution  of  the  original  suit.  Jackson  ▼. 
Hassel,  Doug.  330;  6  D.  &  E.  363;  Tethering- 
ton  V.  Golding,  7  D.  &  E.  80;  2  Tidd's  Prac- 
tice.  992,  993;  Clark  v.  Bradshaw,  1  East,  8^; 
4  Halst  97. 
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Mr.  Dulany:  The  ground  taken  by  the  plain- 
tiff in  error  in  his  second  plea  is,  that,  in  the 
affidavit  made  by  the  defendant  in  error,  in  his 
original  suit  against  William  Smith,  he  filed, 
as  cause  of  bail  in  said  suit,  a  promissory  note 
for  the  sum  of  $2,678.90,  which  had  been  paid 
(he  does  not  say  by  whom)  before  the  judg- 
ment against  Smith  in  that  suit  was  obtained. 

In  support  of  the  demurrer  to  this  plea,  it 
would  seem  sufficient  to  remark,  that  the  plea 
relies  upon  a  matter  of  defense  which,  if  it  had 
been  established,  as  it  might  have  been  if  true, 
in  the  principal  action  by  Hall  against  Wil- 
liam Smith,  would  have  been  an  effectual  bar 
to  the  recovery  of  the  verdict  and  judgment  in 
that  case. 

It  is  a  maxim  of  law  that  there  can  be  no 
averment  in  pleading  against  the  validity  of  a 
record,  therefore  no  matter  of  defense  can  be 
alleged  which  existed  anterior  to  the  recovery 
of  the  judgment.  1  Chitty's  Pleading,  Am. 
ed.  1844,  p.  486,  and  margin;  Cardesa  v. 
Hun]es,  6  Serg.  &  Rawle^  66;  McFarland  v. 
Irwin,  8  Johns.  77;  Moore  v.  Bowmaker,  2 
Marsh.  392 ;  6  Taunt.  379. 

Now,  the  payment  of  the  note,  which  is  the 
ground  of  defense  apparently  relied  upon  in 
the  above  plea,  was  anterior  (as  is  expressly 
averred  in  the  plea  itself)  to  the  rendition  of 
the  judgment  against  Smith,  and  upon  that 
judgment  the  scire  facias  in  this  case  was  is- 
sued anjainst  the  plaintiff  in  error  as  special 
bail  of  Smith.  The  plea  must,  therefore,  be 
held  bad,  and  the  judgment  of  the  court  below 
sustained,  else  there  is  great  error  in  the  above 
stated  legal  maxim  and  in  the  authorities  by 
which  it  is  supported. 

Mr.  Oiief  Justice  Taney  delivered  the  opinion 
of  the  court: 

This  is  a  scire  facias  brought  by  Hall  against 
Morsell,  as  the  special  bail  of  William  Smith, 
in  a  suit  in  the  Circuit  Court  of  the  United 
States  for  the  District  of  Maryland,  in  which 
Hall  recovered  a  judgment,  and  proceeded  by 
proper  process  to  charge  the  bail. 

Morsell  appeared  to  the  scire  facias,  and 
pleaded:  1st.  Nul  tiel  record;  and  2d.  That 
the  promissory  note,  filed  as  the  cause  of  bail 
in  the  action  against  Smith,  was  paid  before 
the  judgment  was  obtained  against  Smith. 
The  plaintiff,  in  the  court  below,  took  issue 
on  the  first  plea,  and  demurred  to  the  second; 
215*]  •but  the  defendant  did  not  join  in  the 
demurrer.  The  court  gave  judgment  for  the 
plaintiff,  upon  which  this  writ  of  error  is 
brought. 

The  plaintiff  in  error  alleges,  that  according 
to  the  record,  the  case  was  decided  on  the  first 
plea  only,  and  that  the  demurrer  was  not  dis- 
posed of  by  the  judgment — and  they  assign  as 
error,  1st.  That  no  judgment  was  given  on  the 
second  plea ;  and  2d,  if  the  court  consider  it  to 
be  overruled  by  the  general  judgment  for  the 
plaintiff  below,  that  then  the  judgment  is  er- 
roneous, because  the  plea  was  a  good  defense. 

As  relates  to  the  first  objection,  the  refusal 
or  omission  of  the  plaintiff  in  error  to  join  in 
demurrer  was  a  waiver  of  the  plea,  and  there 
was  no  issue  in  law  upon  the  second  plea  upon 
which  the  Circuit  Court  was  required  to  give 
indgment,    Townsend  v.  Jemison,  7  How.  719, 
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And  as  concerns  the  second  objection,  if  the 
plea  was  before  .the  court  and  not  waived,  it 
was  no  defense.  For  the  right  of  the  defendant 
in  error  being  established  by  the  judgment  in 
his  favor,  he  was  not  bound  to  prove  it  over 
again  in  the  scire  facias  against  the  bail.  1 
Chit.  PI.  Am.  ed.  of  1847,  469,  486,  and  margin. 

And  consequently  the  omission  to  enter  a 
formal  judgment  upon  it  could  not,  under  the 
Act  of  Congress  of  1789,  c.  20,  s.  32,  be  assigned 
as  error.  The  omission  would  be  a  mere  im- 
perfection in  form,  not  affecting  the  right  of  the 
cause  or  the  matlier  in  law  as  they  appear  on 
the  record.  Roach  v.  Hulings,  16  Pet.  319;  4 
How.  164;  Stockton  et  al.  v.  Bishop,  and  Parks 
V.  Turner  &  Renshaw,  decided  at  the  present 
term. 

The  record,  as  transmitted  to  this  coart» 
shows  that  a  motion  was  made,  before  the  judg- 
ment on  the  scire  facias  to  enter  an  exoneretur 
of  the  bail  upon  ground  similar  to  that  taken  in 
the  second  plea;  and  that  affidavits  were  filed 
in  support  of,  and  also  in  opposition  to  the 
motion.  And  it  has  been  urged,  in  the  argu- 
ment here,  that  the  Circuit  Court  erred  in  not 
granting  this  motion. 

A  motion  to  enter  an  exoneretur  of  the  bail  is 
no  defense  to  a  scire  facias  even  if  sufficient 
grounds  were  shown  to  support  the  motion 
(which  we  do  not  mean  to  say  was  the  case  in 
the  present  instance).  It  is  a  collateral  pro- 
ceeding, not  forming  a  legal  defense  to  the  scire 
facias,  but  addressing  itself  to  the  equitable 
discretion  of  the  court,  and  founded  upon  its 
rules  and  practice.  Chit.  PI.  Am.  ed.  1847, 
469.  No  writ  of  error  will  therefore  lie  upon 
the  decision  of  a  motion  of  that  kind;  because 
a  writ  of  error  can  bring  up  nothing  but  ques- 
tions of  law.  It  does  not  bring  up  questions  of 
equity  arising  out  of  the  rules  and  practice  of 
the  courts.  And  the  proceedings  upon  the 
motion  to  ^discharge  the  bail  form  no  [*216 
part  of  the  legal  record  in  the  proceedings  on 
the  scire  facias  and  ought  not  to  have  been  in- 
serted in  the  record  transmitted  to  this  court. 

There  is  no  foundation,  therefore,  for  any  of 
the  errors  assigned  in  this  case,  and  the  judg- 
ment of  the  Circuit  Court  must  be  affirmed, 
with  costs. 

OBDEB. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Maryland, 
and  was  argued  by  counsel;  on  consideration 
whereof,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said 
Circuit  Court  in  this  cause  be,  and  the  same  is 
hereby  affirmed,  with  costs  and  damages  at  the 
rate  of  six  per  centum  per  annum. 


THE  UNITED  STATES,  Appellants, 

v. 
WILLIAM   and   ALEXANDER  McCULLAGH 
and  James  Cornahan,  Trustees  of  the  Heirs 
of  Alexander  McCullagh  and  David  McCaleb. 

District  Court  no  jurisdiction  to  try  title  de- 
rived from  British  grant. 

The  Act  of  June  17.  1844.  6  Stat,  at  Large,  676, 
reviving  the  Act  of  1844,  gives  Jurisdiction  to  the 
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District  Courts  In  cases  only  wliere  the  title  set  up 
to  lands,  Qoder  grants  from  former  governments,  Is 
equitable  and  inchoate,  and  where  there  is  no 
^rant  purporting  to  convey  a  legal  title. 

Grants  from  the  British  government,  as  well  as 
those  of  France  and  Spain,  are  equally  within  this 
restriction. 

THIS  was  an  appeal  from  the  Circuit  Court 
of  the  United  States  for  the  Eastern  Dis- 
trict of  Louisiana. 

The  opinion  of  the  court  sets  out  the  facts  of 
the  case  so  far  as  to  raise  the  question  of  juris- 
diction. 

It  was  argued  hy  Messrs.  Lawrence  and  Crit- 
tenden (Attorney-General)  for  the  United 
States,  and  by  Messrs.  Janin  and  Taylor  for 
fhm  appellees. 

Mr.  Chief  Justice  Taney  delivered  the  opinion 
of  the  court: 

This  case  arises  on  a  petition  filed  by  the  ap- 
pellees in  the  District  Court  for  the  Eastern 
District  of  Louisiana,  praying  that  their  title 
to  a  certain  tract  of  land  containing  one  thou- 
sand acres,  situated  on  the  Mississippi  River,  to 
the  westward  of  Baton  Rouge,  may  be  declared 
valid  and  confirmed.  They  claim  title  under 
Alexander  McCullagh,  Sen.,  who  obtained  a 
grant  from  the  British  authorities  while  they 
217*1  were  in  possession  of  the  country  •and 
before  it  was  ceded  to  Spain.  The  grant  was 
made  on  certain  conditions  therein  specified, 
which  it  is  not  necessary  to  state,  as  the  court 
is  of  opinion  that  the  District  Court  had  no  ju- 
risdiction in  the  questions  upon  which  the  valid- 
ity or  invalidity  of  the  title  claimed  by  the 
appellees  against  the  United  States  depends. 

The  proceeding  is  under  the  Act  of  June 
17th,  1844,  and  this  court  have  always  held 
that  under  that  Act  the  District  Court  has  ju- 
risdiction in  those  cases  only  where  the  title  set 
up  by  the  petitioner  is  equitable  and  inchoate; 
and  where  there  is  no  grant  purporting  to  con- 
vey a  legal  title  as  contradistinguished  from  an 
4>quitable  one.  It  is  true  that  the  cases  hereto- 
f^re  decided  have  arisen  under  titles  derived 
from  the  French  or  Spanish  authorities  while 
they  respectively  held  the  territory  and  exer- 
cised dominion  over  it.  And  this  is  the  first 
case  that  has  come  before  the  court  in  which 
the  title  sought  to  be  confirmed  is  derived  from 
the  'government  of  Great  Britain.  But  as  re- 
epecta  the  jurisdiction  of  the  District  Court, 
claiiim  of  this  description  are  placed  by  the  Act 
of  1844,  on  the  same  footing  with  those  which 
mr«  derived  from  France  or  Spain.  The  juris- 
diction conferred  in  either  case  is  that  of  a 
court  of  equity  only;  and  the  titles  which  the 
court  is  authorized  to  confirm,  are  inchoate 
and  imperfect  ones,  which,  upon  principles  of 
equity,  the  government  of  the  United  States 
are  bound  to  confirm  and  make  perfect. 

In  this  case,  all  of  the  questions  upon  which 
the  title  of  the  appellees  depend,  are  strictly 
legal  questions,  to  be  decided  in  a  court  of  law, 
in  a  suit  at  law.  They  are  not,  therefore,  with- 
in the  equity  jurisdiction  given  by  the  Acts  of 
1824  and  1844.  There  are  no  equitable  consid- 
erations involved  in  the  controversy;  and  the 
▼alidity  or  invalidity  of  this  claim  can  be  tried 
and  determined  in  any  court  having  competent 
jurisdiction  to  try  and  decide  a  disputed  title  to 
land  between  individual  cUimanta.  There  was 
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no  necessity,  therefore,  for  any  special  jurisdic- 
tion to  try  them,  and  on  that  account  they  were 
not  embraced  in  the  Acts  of  Congress  above 
mentioned. 

1%  appears,  in  this  case,  that  the  District 
Judge  had  an  interest  in  the  land  in  question, 
and  the  cause  was  certified  to  the  Circuit  Court 
for  the  Eastern  District  of  Louisiana,  under 
the  Act  of  March  3,  1821,  and  the  decree  affirm- 
ing this  title  was  passed  by  the  Circuit  Court. 

This  decree  must  be  reversed,  and  a  mandate 
issued  to  the  Circuit  Court  to  dismiss  the  peti- 
tion without  prejudice  to  the  rights  of  the 
United  States  or  the  appellees. 

OBDEB. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  •record,  from  the  Circuit  [•218 
Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana,  and  was  argued  by  coun- 
sel; on  consideration  whereof,  it  is  now  here 
ordered,  adjudged  and  decreed  by  this  court, 
that  the  decree  of  the  said  Circuit  Court  in  this 
cause  be,  and  the  same  is  hereby  reversed ;  and 
that  this  cause  be,  and  the  same  is  hereby  re- 
manded to  the  said  Circuit  Court,  with  direc- 
tions to  dismiss  the  petition  of  the  claimants 
without  prejudice  to  the  rights  of  either  the 
United  States  or  the  appellees. 


HENRY  MILLER,   Plaintiflf  in  Error, 

V. 

DAVID  AUSTEN,  William  S.  Wilmerding,  and 
David  Austen,  Jr.,  Defendants. 

Instrument  declared  negotiable. 

A  statute  of  Ohio  declares  all  promissory  notes, 
drawn  for  a  sum  certain,  payable  to  any  person  or 
ordei,  or  to  any  person  or  his  assignees,  negotiable 
by  indorsement. 

The  following  paper,  namely : 
"No.  959. 

Mississippi  Union   Bank,        ) 
Jackson,  Miss.,  February  8,  1840.  J 

I  hereby  certify  that  Hugh  Short  has  deposited 
in  this  bank,  payable  twelve  months  from  1st  May, 
1839,  with  five  per  cent,  interest  till  due,  fifteen 
hundred  dollars,  for  the  use  of  Henry  Miller,  and 
payable  only  to  his  order,  upon  the  return  of  this 
certificate.  $1,500.  Wm.  P.  Qrayson,  Cashier** — 
was  negotiable  by  Indorsement  under  the  statute, 
and  the  indorsee  had  a  right  to  maintain  an  action 
against  an  indorser. 

rPHTS  case  was  brought  up  by  a  writ  of  error 
L    from  the  Circuit  (^ourt  of  the  United  States 
for  the  District  of  Ohio. 

On  the  8th  of  February,  1840,  the  Missis- 
sippi Union  Bank  issued  the  following  certifi- 
cate: 

Mississippi  Union  Bank,        ) 
Jackson,  Miss.,  Feb.  8th,  1840.  J 

I  hereby  certify,  that  Hugh  Short  has  depos- 
ited in  this  bank,  payable  12  months  from  1st 
May,  1839,  with  6  per  cent,  interest  till  due, 
fifteen  hundred  dollars,  for  the  use  of  Henry 
Miller,  and  payable  only  to  his  order,  upon  the 
return  of  this  certificate. 

$1,500.  Wm.  P.  Grayson,  Cashier. 

On  which  are  the  following  indorsements: 

Pay  to  George  Lockwood  or  order. 

Henry   Miller,   Cincinnati,   Ohio. 

Pay  Austen,  Wilmerding  &  Co.,  or  order, 
without  recourse.  George  Lockwood. 
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On  the  4th  of  May,  1840,  L.  V.  Dixon,  jus- 
tice of  the  peace  and  ex  officio  notary  public, 
presented  the  paper  declared  on  at  the  counter 
of  the  Mississippi  Union  Bank,  at  Jackson,  and 
219*]  demanded  'of  the  teller  payment  in 
specie,  or  its  equivalent,  which  that  officer, 
after  consultation  with  the  other  officers  of  the 
bank,  refused;  but  offered  to  pay  in  the  notes 
of  the  bank,  which  the  notary  would  not  ac- 
cept. The  defendant.  Miller,  was  duly  noti- 
fied as  indorser,  by  a  written  and  printed  notice, 
directed  to  him  at  Cincinnati,  and  deposited  in 
the  postoffice  in  time  for  the  first  mail  of  the 
next  day. 

In  July,  1847,  Austen,  Wilmerding  &  Co., 
brought  an  action  against  Miller  in  the  Circuit 
Court  of  Ohio.  The  suit  was  brought  against 
Miller  as  indorser,  and  the  declaration  con- 
tained three  counts. 

Ist.  Alleging  it  to  be  a  promissory  note  of 
the  Union  Bank,  payable  to  the  order  of  Henry 
Miller,  and  by  him  indorsed  to  George  Lock- 
wood,  who  indorsed  it  to  plaintiffs  below. 

2d.  Alleging  it  to  be  a  draft  drawn  by  Henry 
Miller,  on  the  Mississippi  Union  Bank,  at  Jack- 
son, requesting  the  said  bank  to  pay  to  Oeorge 
Lockwood,  and  by  him  indorsed  to  the  plain- 
tiffs below,  and  charging  a  due  presentment  for 
payment,  and  notice  of  non-payment. 

3d.  On  a  common  count  for  money  lent  and 
advanced,  paid,  laid  out  and  expended,  money 
had  and  received,  and  on  an  account  stated. 

The  plea  was  non  assumpsit. 

In  October,  1850,  the  cause  came  on  for  trial, 
when  the  jury  found  a  verdict  for  the  plaintiff 
for  $2,468.86. 

Upon  the  trial,  the  plaintiff  offered  the  note 
in  evidence,  together  with  the  protest,  etc.  Ob- 
jection was  taken,  but  the  court  overruled  it 
and  admitted  the  evidence.  This  was  the  sub- 
ject of  the  first  bill  of  exception. 

The  second  exception  was  to  the  refusal  of 
the  court  to  grant  certain  prayers  asked  for  by 
the  defendant,  of  which  it  is  only  necessary  to 
notice  the  following: 

1st.  That  the  paper  offered  in  evidence  is  not 
a  negotiable  instrument  under  the  laws  of  Ohio, 
and  cannot  be  sued  on  by  the  plaintiffs  in  the 
cause. 

6th.  That  said  paper  offered  in  evidence  is 
not  a  promissory  note,  nor  is  it  a  bill  of  ex- 
change, but  is  a  mere  certificate,  acknowledg- 
ing the  receipt  and  deposit  of  paper  or  obliga- 
tions of  some  kind,  which  are  payable  twelve 
months  after  1st  May,  1839,  bearing  interest  at 
the  rate  of  five  per  cent,  till  due. 

Upon  these  exceptions  the  case  came  up  to 
this  court,  and  was  argued  by  Mr.  Fox  for  the 

Slaintiff  in  error,  and   by  Messrs.  Chase  and 
Rockwell  for  the  defendants  in  error. 
Only  those  parts  of  the  arguments  will  be 
noted,  which  bear  upon  the  point  decided  by 
the  court. 

220^]  'Mr.  Fox:  We  maintain  this  is  not 
a  promissory  note,  as  described  in  the  declara- 
tion, so  as  to  pass  by  indorsement,  as  a  mer- 
cantile instrument.  That  it  is  not  so  considered 
in  a  mercantile  sense,  nor  is  it  a  promissory 
note  under  the  statute  of  Ohio. 

Under  the  statute  of  Ohio  (Swan's  Stat.  687), 
''all  bonds,  promissory  notes,  bills  of  exchange, 
foreign  and  inland,  drawn  for  any  sum  or  sums 
of  money  certain,  and  made  payable  to  any 
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person  or  order,  or  to  any  person  or  bearer,  or 
to  any  person  or  assigns,  shall  be  negotiable  hj 
indorsement  thereon;  .  .  .  but  nothing  m 
this  section  shall  be  construed  to  make  negotia- 
ble any  such  bond,  note  or  bill  of  exchange, 
drawn  to  any  person  or  persons  alone,  and  not 
drawn  payable  to  order,  bearer  or  assigns.*'  A 
check  and  certificate  of  deposit  are  not  mea* 
tioned  in  this  statute  as  being  negotiable. 

Under  this  statute,  the  Supreme  Court  of 
Ohio  has  decided  that  this  identical  paper  is  not 
a  promissory  note,  negotiable  under  the  laws  of 
Ohio,  as  will  be  seen  by  reference  to  the  W^A- 
ern  Law  Journal,  Vol.  IV.,  p.  627. 

Suit  was  brought  by  these  plaintiffs  against 
Miller,  on  the  same  certificate,  and  was  decided 
by  Judge  Hitchcock,  May  Term,  1847.  The 
case  is  reported  very  shortly,  but  the  point  de- 
cided is  fully  shown.  We  claim  that  this,  be- 
ing a  decision  upon  a  local  statute,  the  statute 
must,  by  this  court,  be  construed  in  the  same 
way  as  the  same  is  construed  by  the  Supreme 
Court  of  Ohio.  Whether  it  is  such  a  note  as  is 
negotiable  in  Ohio,  depends  upon  the  statutes 
of  Ohio;  and  the  courts  of  that  State  having? 
given  a  judicial  construction  to  the  statute,  this 
court  will  adhere  to  the  construction,  because 
the  very  essence  of  the  contract  of  indorsement 
depends  upon  the  laws  of  Ohio,  where  it  was 
made.  6  Cranch,  226;  10  Wheat.  60;  13  Pet. 
379;  11  Wheat  367;  6  Pet.  297. 

We  suppose,  therefore,  that  we  may  safely 
rely  upon  the  decision  of  the  Supreme  Court  of 
Ohio,  on  this  identical  paper,  between  the  same 
parties,  as  decisive  of  this  question. 

But  independently  of  that  decision,  we  main- 
tain this  is  not  such  a  promissory  note  as  ia  or 
can  be  negotiable  under  the  well-settled  rules  of 
law. 

In  the  first  place,  there  can  be  no  such  thing 
as  a  negotiable  promissory  note,  unless  there  is 
an  express  promise  to  pay  a  certain  amount. 
An  implied  promise  will  not  answer.  Story  on 
Promissory  Notes,  sec.  14. 

Where  there  is  ''no  more  than  a  simple  ae- 
knowledgment  of  the  debt,  with  such  a  promise 
to  pay  as  the  law  will  imply,"  it  is  not  a  prom- 
issory note.  Patterson  v.  Poindexter,  6  Watts 
&  Serg.  231.  In  that  case  this  question  is 
very  fully  examined  by  •the  Supreme  [*221 
Court  of  Pennsylvania,  on  a  certificate  of  de- 
posit, exactly  like  the  one  now  before  the  court, 
and  which  was  held  not  to  be  a  promissory  note, 
after  two  arguments.  The  court  referred  to 
Home  V.  Redfearn,  6  Scott,  267,  as  conclusive 
on  the  subject. 

In  Fisher  v.  Leslie,  1  Esp.  Rep.  426,  it  was 
held  that  a  slip  of  paper  "I  0  U  eight  guineas," 
is  not  a  promissory  note;  the  court  held  the 
paper  was  the  mere  acknowledgment  of  the 
debt,  but  was  neither  a  promissory  note  bor  a 
receipt. 

An  instrument  acknowledging  the  receipt  of 

£200  in  drafts,  for  the  payment  of  money,  and 

promising  to  pay  the  money  specified  in   the 

drafts,  is  not  a  promissory  note.     Williamson 

V.  Bennett,  2  Camp.  417. 

In  the  next  place,  it  is  not  a  promissory  note, 
because  it  is  payable  upon  a  contingency  and 
not  at  all  events.  It  is  payable  only  upon  the 
order  of  Henry  Miller,  and  upon  the  return  of 
the  certificate. 
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A  promisBonr  note  must  not  depend  upon  any 
contingency  whatever.  Story  on  Prom.  Notes, 
22 ;  Williamson  et  al.  y.  Bennett  et  al.  2  Camp. 
417;  Roberts  v.  Peake,  1  Burrow,  323. 

This  point  was  also  decided  in  the  case,  al- 
ready alluded  to,  of  Patterson  v.  Poindexter,  6 
Watts  &  Sergeant,  232,  where  the  court  say  the 
promise  is  a  contingent  one,  depending  upon 
the  return  of  the  certificate. 

We  call  the  attention  of  the  court  particular* 
1y  to  this  case,  because  it  was  precisely  like  the 
present.  The  certificate  was  issued  by  the 
same  bank,  and  the  language  is  precisely  the 
same,  as  are  also  the  indorsements.  It  is  the 
only  well-considered  case  in  the  books,  on  this 
subject,  and  it  decides  that  the  paper  is  neither 
a  promissory  note,  nor  a  bill  of  exchange,  nor 
a  check  upon  a  bank,  but  is  only  what  it  pur- 
ports to  be,  a  mere  certificate  of  deposit,  which 
u  neither  a  bill,  note,  or  check. 

Again,  if  this  is  a  promissory  note  and 
negotiable,  can  the  consideration  be  inquired 
into?  If  it  can,  in  the  hands  of  an  assignee  it 
ceases  to  be  a  negotiable  promissory  note. 
And  we  claim  that  the  consideration  of  this 
note  may  be  inquired  into;  that  it  may  be 
shown  for  instance,  that  the  statement  that 
Hugh  Short  had  deposited  the  amount  named, 
is  not  in  fact  true.  That  portion  of  the  note 
is  like  the  statement  of  a  bill  of  lading,  ac- 
knowledging the  receipt  of  goods,  and  may,  like 
all  statements  of  receipt,  1^  explained  or  con- 
tradicted. 

And  we  maintain  that  in  a  suit  against  the 
Mississippi  Union  Bank,  the  bank  might  show 
that*  instead  of  money  being  deposited,  worth- 
less bank  notes  were  deposited ;  and  an  offer  to 
return  the  same  notes  would  discharge  the  ob- 
ligation. 

Again,  to  whom  (if  this  ii>  a  promissory 
922*]  note)  is  it  payable?  *It  acknowledges 
the  receipt  from  Hugh  Short,  payable  in  twelve 
months  with  interest,  of  $1,500,  for  the  use  of 
Henry  Miller,  and  payable  only  to  his  order. 
The  amount  received  is  from  Short.  It  is  pay- 
able, by  the  first  part  of  the  note,  in  twelve 
months,  to  Short,  and  not  to  Miller.  The  sub- 
■equent  words  "for  the  use  of  Henry  Miller,** 
do  not  alter  the  legal  effect  of  the  note.  It  is 
still  a  receipt  of  money  from  Short.  It  is  pay- 
able to  him  in  le&ral  contemplation,  notwith- 
standing the  words  "for  the  use  of  Henry 
Miller."  These  words  do  not  vary  the  legal 
obligation.  Supposing  it  had  been  a  note 
promising  to  pay  $1,500  to  Hugh  Short,  or 
order,  for  the  use  of  Henry  Miller,  could  it  be 
pretended  that  anyone,  besides  Short  or  his 
indorsee,  could  have  recovered  on  the  note  at 
law.  t'nder  such  circiirastances.  Miller  would 
have  had  an  equitable  interest,  but  not  the  legal 
interest;  and  he  or  his  assignee  could  not  have 
recovered  in  a  suit  at  law. 

In  order  to  sustain  this  suit  as  on  a  promis- 
sory note,  the  promise  has  to  be  implied,  for 
there  is  no  express  promise  to  pay.  Supposing 
that  an  implied  promise  to  pay  is  sufficient 
( which  we  tliink  it  is  not) ,  to  whom  is  this  im- 
plied promise  to  be  raised  on  this  particular  in- 
strument ? 

As  before  remarked,  if  the  promise  had  been 
«»xpre«8,  to  pay  to  Short,  for  the  use  of  Miller, 
the  legal  title  would  have  been  in  Short.  Now, 
if  in  the  absence  of  an  express  promise,  we 
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substitute  an  implied  promise,  must  it  not  have 
the  same  effect?  The  plaintiffs  below  claimed 
the  word  **payable**  was  equivalent  to  an  ex- 
press promise  to  pay.  Supposing  it  is  so,  for 
the  sake  of  argument,  how  does  the  case  stand? 
The  certificate  certifies  that  Hugh  Short  has 
deposited  in  the  bank,  payable  in  twelve 
months  from  1st  May,  1839,  with  6  per  cent, 
interest  till  due,  $1,500.  From  this  statement 
the  promise  to  be  implied,  from  the  word  "pay- 
able," would  be  to  Hugh  Short.  The  subsequent 
statement,  "for  the  use  of  Henry  Miller,"  would 
no  more  in  this  case  than  in  the  case  of  an  ex- 
press promise,  change  the  nature  of  the  legal 
obligation.  The  words  "for  the  use  of  Henry 
Miller"  would  in  each  case  be  of  no  further  effi- 
cacy than  to  point  out  the  equitable  owner  of 
the  paper. 

But  it  is  claimed  that  the  additional  words 
used,  "and  payable  only  to  his  order,  upon  the 
return  of  this  certificate,"  change  the  whole 
legal  character  of  the  instnunent,  and  maJce 
what  before  was  payable  to  Hugh  Short,  now 
payable  to  Henry  Miller,  or  order.  We  con- 
tend that  such  is  not  the  fair  construction  of 
the  instnunent,  but  that  it  must  be  construed 
in  the  same  way  as  though  an  express  promise 
had  been  made  to  pay  to  Hugh  Short,  and  if 
that  express  promise  had  been  inserted,  the 
paper  would  read  thus : 

♦"I  certify  that  Hugh  Short  has  de-  [♦228 
posited  in  this  bank  $1,500,  which  is  promised 
to  be  paid  12  months  from  1st  May,  1839,  with 
6  per  cent,  interest  till  due,  to  the  order  of  said 
Short  (for  the  use  of  Henry  Miller),  upon  the 
return  of  this  certificate." 

In  other  words,  we  contend  that  the  words 
"for  the  use  of  Henry  Miller"  only  indicate 
the  equitable  rights  of  the  parties,  and  do  not 
in  any  way  affect  the  legal  character  of  the 
paper.  And  to  test  this  matter  more  fully,  let 
us  suppose  that  Hugh  Short  was  owing  Henry 
Miller  $1,500,  and  that  supposing  that  Henry 
Miller  would  be  willing  to  accept  his  pay  in 
this  certificate  of  deposit,  he  obtains  it  in  the 
form  of  the  paper  now  in  suit.  Suppose, 
further,  that  on  his  offering  it  to  Mr.  Miller, 
the  latter  refused  to  accept  it,  in  whose  name 
could  the  amount  have  been  recovered  of  the 
bank,  in  a  court  of  law?  Miller  could  not  have 
recovered,  because  he  had  refused  to  become  the 
holder  or  owner  of  the  paper.  Is  it  not  clear, 
then,  that  in  such  a  state  of  case,  Short  could 
have  received  the  amount?  But  if  the  con- 
struction is  as  contended  for  by  counsel.  Short 
could  not  have  recovered,  because  the  implied 
promise  was  not  to  him.  We,  however,  con- 
tend that  the  promise,  if  expressed,  would  have 
been  to  Short;  and  if  impli^,  it  is  also  to  him, 
and  the  other  words,  "for  the  use  of  Henry 
Miller,"  is  only  to  designate  the  equitable 
course,  which  the  legal  owner  or  depositor,  in- 
tends the  money  shall  take,  and  that  the  words 
"payable  to  his  order"  relate  back  to  the  origi- 
nal depositor.  Short,  and  not  Miller,  just  in  the 
same  way  and  manner  as  if  there  had  been  an 
express  promise  to  pay.  Short  would  then  be 
the  promisee,  and  would  be  a  trustee  for  Miller, 
if  the  latter  saw  proper  to  receive  the  certifi* 
cate. 

So  that  we  think  it  clear  that  this  was  not  a 
promissory  note;  that  it  was  not  a  promissory 
note  to  Henry  Miller,  but  was  an  obligation  of 
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an  equitable  character,  and  he  might  have  used 
the  name  of  Hugh  Short,  in  order  to  recover  at 
law.  That  his  indorsement  of  the  certificate 
was  no  more  than  a  mere  authority  to  receive 
the  money,  and  did  not  subject  him  to  the  pay- 
ment of  the  sum  mentioned  in  the  certificate  m 
case  of  default  by  tlie  bank.  Story  on  Prom. 
Notes,  sees.  128,  129. 

>^  «5»rs.  Chase  and  Rockwell: 

The  first  exception  only  remains  for  consid- 
eration, namely:  that  the  paper  declared  on 
is  n  t  a  negotiable  promissory  note  under  the 
laws  of  Ohio. 

Tliere  is  nothing  peculiar  in  the  legislation  of 
Ohio  in  relation  to  promissory  notes.  The 
statute  ''making  certain  instnunents  of  writing 
negotiable,*'  provides  that  "all  promissory  notes 
drawn  for  any  sum  or  sums  of  money  certain, 
224*]  and  made  *payable  to  any  person  or 
order,  or  to  any  person  or  bearer,  or  to  any  per- 
son or  assigns,  shall  be  negotiable  by  indorse- 
ment thereon,"  etc.  Swan's  Stat.  Th's  lesfis- 
lation  does  not  at  all  aflfect  the  general  princi- 
ples so  firmly  established  by  repeated  decisions 
in  respect  to  negotiable  paper. 

"A  bill  or  note  is  not  confined  to  any  set 
form  of  words.  A  promise  to  deliver  or  to  be 
acc(  untable,  or  to  be  responsible  for  so  much 
money,  is  a  good  bill  or  note."  3  Kent's  Com. 
75;  Chitty  on  Bills,  40,  and  notes. 

"No  particular  words  are  necessary;  the  form 
may  be  varied  at  the  pleasure  of  the  individu- 
al, so,  always,  that  it  amounts  to  a  written 
])romi8e  for  the  payment  of  money  absolutely 
ind  at  all  events,  and  interferes  with  no  stat- 
\:t9  ref,'ulation.  Thus:  an  order  or  promise  to 
deliver  a  certain  sum  of  money  to  A,  or  to  be 
accountable  or  responsible  to  A,  for  a  certain 
sum  of  money,  or  that  A  shall  receive  it  from 
the  maker,  is  a  good  promissory  note;  so  a  re- 
.ceipt  for  money  to  be  returned  when  called  for, 
or  an  acknowledgment,  due  to  A  a  certain  sum 
of  money  payable  on  demand;  or  a  promise  to 
pay  or  cause  to  be  paid  to  A  a  certain  sum  of 
money :  or  an  instrument  acknowledging  the  re- 
ceipt of  money  of  A,  promising  to  pay  it  on  de- 
mand with  interest;  or  acknowledging  the  re- 
ceipt of  money  to  be  repaid  in  one  month;  or 
acknowledging  to  have  borrowed  a  certain  sum 
of  money,  in  promise  of  payment  thereof." 
Story  on  Prom.  Notes,  16,  sec.  12. 

A  promise  implied  by  law,  founded  upon  a 
mere  acknowledged  indebtment,  will  not  be 
suificient.  Thus,  where  A  wrote  upon  a  alip 
of  paper  "I  O  U  eight  guineas,"  it  was  held  to 
be  a  mere  due-bill,  and  not  a  promissory  note. 
But  if  the  promise  were  "Due  to  A  B,  £20, 
payable  to  him  or  order,"  it  would  be  a  prom- 
issory note,  for  it  contains  more  than  the  law 
would  imply,  and  becomes  negotiable.  Storj^ 
on  Prom.  Notes,  17,  sec.  14 ;  Curtis  v.  Rickards, 
1  Mann.  &  Grang.  46;  Russell  v.  Whipple,  2 
Cowen,  636. 

The  decisions  in  Ohio  are  in  strict  accordance 
with  these  principles. 

In  Moore  v.  Gano,  12  Ohio  R.  302,  the  fol- 
lowing instrument  was  held  a  promissory  note: 
Bridgeport,  12th  month,  30th,  1836. 

Received  of  John  Moore,  five  thousand  one 
hundred  and  ten  dollars,  which  we  promise  to 
replace  to  the  said  Moore  on  demand,  with 
interest  from  date. 

Gano,  Thomi  &  Talbott 
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In  McCoy  v.  Gilmore,  7  Ohio,  Pt.  1,  268, 
it  was  held  that  "no  special  form  of  words  is 
necessary  to  constitute  a  promissory  note. 
*It  is  enough  if  the  intent  appear,  and  [*225 
the  sum  can  be  made  certain  by  calculation.* 

In  Ring  v.  Foster,  6  Ohio,  279,  a  contract 
by  which  A  agreed  to  pay  to  B  one  hundred 
and  forty  dollars,  "provided  B  delivers  the 
crop  of  tobacco  raised  by  him  and  C,  then  B  is 
to  have  one  fourth  of  the  above  sum  in  hand, 
and  in  addition  three  dollars  per  hundred 
weight  for  that  part  yet  to  be  delivered,  payable 
one  fourth  in  hand,  and  the  balance  in  one  hun- 
dred and  twenty  days,"  was  held  to  be  a  prom- 
issory note. 

These  cases  show  the  doctrine  in  Ohio  on  this 
subject;  and  that  it  is  quite  as  liberal  in  favor 
of  commerce  as  that  of  England,  or  her  co- 
states. 

The  plaintiff  in  error  relies  upon  a  brief  note 
of  a  decision  said  to  have  been  made  by  the 
Supreme  Court  of  Ohio  in  Hamilton  County. 
The  case  is  not  reported,  but  merely  the  point 
supposed  to  have  been  decided;  and  this  not  bj 
an  authorized  reporter,  in  any  book  of  reports, 
but  as  an  item  of  intelligence  for  a  law  journal. 
Those  conversant  with  the  stirrup  practice  of 
the  Supreme  Court  on  the  Circuit  in  Ohio, 
would  not  claim  the  weight  of  authority  for 
this  paragraph  in  the  Law  Journal. 

Thrre  is,  however,  it  must  be  admitted,  a 
decision,  not  of  an  Ohio  court,  but  of  a  Pennsyl- 
vania court,  both  respectable  and  respected, 
which  sustains  the  doctrine  insisted  on  by  the 
plaintiff  in  error.  In  the  case  of  Patterson 
V.  Poindexter,  6  Watts  &  Serg.  227,  it  was  held 
that  a  certain  certificate  of  deposit,  in  all  re- 
spects like  that  now  in  controversy,  was  not  a 
negotiable  note.  The  opinion  of  the  court  main- 
tains three  propositions: 

1st.  That  the  words  "payable  to  order^  do 
not  import  a  promise  to  pay;  which  is  in  direct 
opposition  to  the  whole  current  of  English  and 
Ajnerican  authority. 

2d.  That  a  promise  to  pay  on  "return  of  the 
certificate,^'  is  a  contingent  and  conditional 
promise,  and  therefore  the  note  by  which  such 
promise  is  made  is  not  a  promissory  note;  and 
this,  although  the  court  is  immediately  after, 
forced  to  admit  that  "true  it  is  that  such  a  con- 
tingency is  no  more  than  is  implied  in  every 
promissory  note." 

3d.  That  the  words  "payable  twelve  months 
from  18th  May,  1839,  with  five  per  cent,  in- 
terest till  due,"  constitutes  a  special  agreement 
for  interest,  which  is  inconsistent  with  the 
character  of  a  promi«5Sorv  rn*e;  and  thi^.  also, 
direct  opposition  to  the  current  of  au- 
thority. 

Upon  these  three  propositions  the  court  rest- 
ed their  conclusion  that  the  paper  in  question 
was  not  a  negotiable  promissory  note. 

The  only  authority  cited  in  support  of  this 
conclusion  was  Home  v.  Redfearn,  6  Scott's 
Cases,  267. 

*This  was  a  decision  under  the  [*226 
Stamp  Act.  Suit  was  brought  on  the  following 
letter : 

December  25,  1829. 

Sir:  I  have  received  the  sum  of  £20,  which 
I  borrowed  of  you,  and  have  to  be  accountable 
for  the  same  with  legal  interest. 

I  am,  etc,  Peter  Redfearn. 

*  Howard  IS. 
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226 


It  was  stamped  as  a  special  agreement,  and 
was  sued  on  as  such.  It  was  objected  that  it 
'was  a  promissory  note,  and  not  being  stamped 
AS  such,  could  not  be  given  in  evidence.  But 
Chief  Justice  Tindal  said:  ''I  think  this  case 
may  be  decided  by  referring  to  the  provisions 
of  the  Stamp  Act,  without  referring  to  the  cases 
which  have  been  cited."  He  then  proceeded  to 
hold  that  the  instnunent,  being  stamT>ed  as  a 
special  a gi  cement,  and  not  as  a  promissory  note, 
fell  within  the  exemption  of  the  Act,  55  Geo.  III. 
«h.  184,  from  the  promissory  note  stamp  "of  all 
other  instruments  bearing  in  any  degree  the 
form  or  style  of  promissory  notes,  but  which 
shall  in  law  be  deemed  special  agreements,  ex- 
-cepi  those  hereby  expressly  directed  to  be 
deemed  promissory  notes."  The  Chief  Justice 
added,  '^t  would  be  a  very  harsh  construction 
of  the  Act  to  hold  the  document  to  be  a  promis- 
sory note,  after  the  oonunissioners  on  stamps 
have  impres<^ed  it  with  an  agreement  stamp, 
upon  payment  of  the  usual  penalty." 

This  brief  statement  clearly  shows  that  the 
ease  of  Home  v.  Redfearn  went  entirely  upon 
a  construction  of  the  Stamp  Act;  and  it  is  re- 
markable enough,  that  by  this  very  Act,  sim- 
ple certificates  of  deposit,  issued  by  banks, 
without  any  words,  such  as  "payable,"  and 
thp  like,  importing  a  promise  to  pay,  are  de- 
clared to  be  promissory  notes.  So  that  there 
cannot  be  a  doubt  that  in  England  the  paper 
now  in  controversy  would  be  held  to  be  a  ^^rom- 
issory  note,  whether  the  question  was  decided 
upnn  general  principles  or  statutory  provisions. 

The  Pern^ylvania  decision,  then,  is  with- 
out the  support  of  any  English  case,  as  it  is 
without  the  support  of  any  general  principle 
of  law  applicable  to  promissory  notes. 

We  shall  proceed  to  show  that  it  is  in  direct 
conflict  with  American  authorities. 

In  the  case  of  Kilgore  v.  Bulkley,  14  Conn. 
3W,  the  Supreme  Court  of  Connecticut  held 
the  following  certificate  of  deposit  to  be  a 
promissory  note: 

410,608.75.  Chelsea  Bank,  July  6,  1839. 

I  do  hereby  certify  that  David  E.  Wheeler, 
Robert  S.  Taylor,  and  Noah  Bulkley,  have  de- 
posited in  this  bank  the  sum  of  ten  thousand 
six  hundred  and  eight  dollars  seventy-five 
cents,  parable  on  the  first  day  of  December 
next,  to  their  order,  on  the  return  of  this  cer- 
tificate. D.  E.  Wheeler,  President 

887*1  •And  the  following  writing,  indorsed 
upon  the  paper,  was  held  to  be  an  indorsement 
by  which  the  parties  made  themselves  liable  as 
indorsers  of  a  negotiable  note: 

•*For  value  received,  we  hereby  assign  to  8. 
F.  Maccracken,  Joseph  S.  Lake  and  Daniel 
Kilgore,  Commissioners  of  the  Ohio  Canal 
Fund,  or  th«»ir  successors,  the  amount  of  the 
within  certificate." 

The  case  of  The  Bank  of  Orleans  v.  Merril, 
2  Hill,  N.  Y.  296,  is  also  in  direct  conflict  with 
the  ca««e  of  Patterson  v.  Poindexter.  In  that 
cmae  the  action  being  brought  on  a  certificate 
of  deposit,  the  court  said,  "the  instrument  in 
question  is  in  effect  a  negotiable  promissory 
note." 

Thus,  then,  stands  the  case.  The  paper  in 
eoTrtrovpr«*v  has  all  the  requisites  which  an  un- 
broken current  of  decisions  has  pronounced  es- 
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sential  to  a  promissory  note.  It  is  a  promise 
to  pay  a  sum  of  money  certain,  at  a  fixed  time, 
for  value  received.  It  was  regarded  by  the 
maker,  by  the  defendant,  and  by  the  plaintiffs, 
as  a  negotiable  promissory  note.  By  the  maker, 
for  it  was  in  the  language  of  the  Ohio  statute, 
"drawn  payable  to  order;"  by  the  defendant, 
for  he  issued  it  payable  to  the  order  of  his  in- 
dorsee, and  he  added  to  his  s'gnature  the  place 
of  his  residence,  obviously  that,  in  the  event 
of  non-payment,  it  might  be  known  where  to 
direct  notice;  by  the  plaintiffs,  for  they  caused 
it  to  be  presented  for  payment,  and  protested 
as  negotiable  paper.  Two  American  courts, 
of  distinguished  ability,  have  expressly  held 
similar  instruments  to  be  negotiable  paper. 
One  American  court  has  held  otherwise. 

This  statement  would  seem  to  be  decisive. 
We  do  not  think  it  worth  while  to  comment  on 
the  positions  of  the  counsel  for  the  plaintiffs  in 
error,  that  the  paper  in  question  is  not  a  prom- 
issory note,  because  subject  to  the  condition 
of  the  return  of  the  certificate;  and  that,  if  it 
is  a  note  at  all,  it  is  a  note  to  Hugh  Short, 
and  not  to  Henry  Miller.  The  first  is  refuted 
by  the  remark  of  the  court  which  suggested  it, 
that  it  is  a  condition  which  is  implied  by  law 
in  every  promissory  note;  and  the  section  is 
refuted  by  the  language  of  the  instrument,  and 
the  act  of  the  defendant  himself. 

We  will  only  add  two  or  three  cases,  which 
illustrate  somewhat  strikingly  the  disposition 
to  which  the  Supreme  Court  of  New  York  re- 
ferred, when  they  said,  **the  great  commercial 
advantages  growing  out  of  negotiable  instru- 
ments, have  induced  the  courts  to  adopt  a 
most  liberal  rule  in  construing  them."  The 
first  case  is  that  of  Walker  v.  Roberts,  1  Carr. 
&  Marsh.  590  (41  Eng.  Com.  Law,  321).  The 
following  document  was  held  to  be  a  promis- 
sory note: 

•"February,  1831.  William  Walker  [♦228 
lent  to  James  Roberts  £19,  19s.  lid.;  to  pay 
five  per  cent,  for  the  same  £19,  19s.  lid.;  to 
pay  on  demand  to  the  said  William  Walker, 
giving  James  Roberts  six  months'  notice  of  the 
same.     James  Roberts,  Mary  Roberts. 

The  other  case  is  that  of  Henschel  v.  Mahler, 
3  Hiirs  N.  Y.  132.  The  action  was  upon  the 
following  instrument: 

"For  francs  8,755.C0,  payable  on  the  Slst  of 
December,  1839.  On  the  Slst  of  October,  of 
this  year,  pay  to  the  order  of  ourselves,  8,755 
francs  60  centimes,  payable  in  Paris,  the  31st 
of  December,  of  this  year." 

It  was  held  a  valuable  negotiable  bill  of  ex- 
change, notwithstanding  the  ambiguity:  the 
words  "on  the  3l8t  of  October,  in  this  year" 
being  rejected  as  repugnant,  and  the  bill  held 
payable  "on  the  31st  of  December." 

We  refer  the  court,  also,  to  1  Greenl.  535; 
2  Cow.  536;  10  Wend.  675;  and,  in  deciding 
the  last  of  which  cases,  Nelson,  J.,  said,  "the 
instrument  is  a  promissory  note  within  the 
statute,  as  it  contains  every  quality  essential 
to  such  paper.  The  acknowledgment  of  in- 
debtedness on  its  face  implies  a  promise  to 
pay  the  plaintiffs,"  and  the  payment,  by  its 
terms,  was  to  be  in  money,  absolutely.  The  in- 
stnmient  on  which  this  last  action  was  brought 
was  as  follows:  "Due  Kimball  &  Kiniston  threw 
hundred  and  twenty-five  dollars,  payable  on 
demand." 
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Mr.  Justice  Catron  delivered  the  opinion  of 
the  court: 

The  only  question  this  case  presents  that  we 
deem  worthy  of  notice  is,  whether  the  paper 
sued  on  is  a  negotiable  instrument;  it  is  as  fol- 
lows: 

''No.  959.  Mississippi  Union  Bank,  Jackson, 
Miss.  Feb.  8,  1840.  I  hereby  certify,  that 
Hugh  Short  has  deposited  in  this  bank,  pay- 
able twelve  months  from  1st  May,  1839,  with  6 
per  cent,  interest  till  due,  fifteen  hundred  dol- 
lars, for  the  use  of  Henry  Miller,  and  payable 
only  to  his  order  upon  tne  return  of  this  cer- 
tificate.    $1,600.     Wm.  P.  Grayson,  Cashier." 

The  suit  was  by  the  last  indorsee  against  his 
immediate  indorser,  and  brought  in  Ohio.  The 
statute  of  that  State  declares  all  promissory 
notes,  drawn  for  a  sum  certain,  payable  to  any 
person  or  order,  or  to  any  person  or  his  as- 
signs, negotiable  by  indorsement. 

The  established  doctrine  is,  that  a  promise  to 
deliver,  or  to  be  accountable  for  so  much  money, 
is  a  good  bill  or  note.  Here  the  sum  is  cer- 
tain, and  the  promise  direct.  Every  reason 
220*]  exists  *why  the  indorser  of  this  paper 
should  be  held  responsible  to  his  indorsee,  that 
can  prevail  in  cases  where  the  paper  indorsed 
is  in  the  ordinary  form  of  a  promissory  note; 
and  as  such  note  the  state  courts  generally, 
have  treated  certificates  of  deposit  payable  to 
order;  and  the  principles  adopted  by  the  state 
courts,  in  coming  to  this  conclusion,  are  fully 
sustained  by  the  writers  of  treatises  on  bills 
and  notes. 

Being  of  opinion  that  the  Circuit  Court  prop- 
erly held  the  paper  indorsed,  negotiable,  it  is 
ordered  that  the  judgment  be  affirmed. 

ORDEB. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Ohio, 
and  was  argued  by  counsel;  on  consideration 
whereof,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said 
Circuit  Court  in  this  cause  be,  and  the  same  is 
hereby  affirmed,  with  costs  and  damages  at  the 
rate  of  six  per  centum  per  annum. 

Aff'g  5  McLean,  153. 


ALANSON  SALTMARSH,  Plaintiff  in  Error, 

V. 

JAMES  W.  TUTHILL. 
Witness— competency — party  to  bill. 

In  a  suit  by  the  indorsee  against  the  indorser  of  a 
bill,  where  the  defense  was  usury,  the  drawer  and 
drawee  were  Incompetent  witnesses,  when  offered 
to  prove  certain  facts,  which,  when  taken  In  con- 
junction with  certain  other  facts,  to  be  proved  by 
other  witnesses,  would  Invalidate  the  instrument. 

Being  Incompetent  witnesses  to  establish  the 
whole  defense,  they  are  also  Incompetent  to  es- 
tablish a  part. 

THIS  ease  was  brought  up  by  writ  of  error 
from    the    District    Court   of    the    United 
States  for  the  Middle  District  of  Alabama. 

The  only  question  was  one  of  evidence,  which 
is  fully  explained  in  the  opinion  of  the  court. 
It  was  argued  by  Messrs.  J.  A.  Campbdl 
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and  Seward  for  the  plaintiff  In  error,  mad  Mr. 
Pryor  for  the  defendant  in  error. 

Mr.  Justice  Catron  delivered  the  opinion  of 
the  court: 

Hill  drew  a  thirty  days'  bill,  dated  at  Mobik, 
on  William  Bower  &  Co.  for  four  thoosouid 
dollars,  payable  to  Coleman.  It  was  indorsed 
by  Coleman  to  Saltmarsh,  and  by  him  to 
James  W.  Tuthill,  who  sued  Saltmarsh.  The 
parties  went  to  trial  on  the  general  issue,  and 
the  defense  relied  on  was  usury.  By  the  laws 
*of  Alabama,  a  party  to  any  security  [*2S0 
for  the  payment  of  money,  who  takes  more 
than  after  the  rate  of  eight  per  cent,  per  an- 
nimi  for  the  money  advanced,  is  prohibited 
from  recovering  any  interest,  and  can  have 
judgment  only  for  the  original  sum  loaned. 
And  this  abatement,  was  the  matter  in  contro- 
versy. To  prove  the  usury,  Hill,  the  drawer, 
and  William  Bower,  one  of  the  drawees,  were 
introduced  on  behalf  of  the  defendant;  and 
objected  to  by  the  plaintiff  as  incompetent,  on 
the  ground  that  a  party  to  negotiable  paper 
who,  by  the  sanction  of  his  name,  gave  it  cred- 
it and  currency,  could  not  afterwards,  upon  his 
own  testimony,  invalidate  the  instrument,  by 
showing  that  the  consideration  on  which  it 
was  executed  was  illegal.  The  witnesses  were 
rejected. 

Both  Hill  and  Bower  were  offered  to  prove 
facts  which,  when  taken  in  connection  with  ad- 
ditional facts,  that  might  be  proved  by  others, 
would  invalidate  the  instrument  in  part,  by 
abating  the  interest.  The  proof  was  offered, 
and  only  material  to  establish  the  defense  of 
usury,  this  beirg  the  sole  defense.  It  must  be 
admitted,  that  if  the  party  to  the  bill  had  been 
introduced  to  establish  the  whole  defense,  then 
he  was  incompetent;  and  to  hold,  that  he  could 
prove  a  defense  in  part,  without  which  piece 
of  evidence  no  successful  defense  could  be 
made,  would  be  a  mere  evasion  of  the  rule, 
which  excludes  such  witnesses  from  giving  ev- 
idence tp  impeach  the  consideration.. 

No  other  question  is  presented  to  us,  nor 
does  any  other  exist  in  the  record,  worthy  of 
notice. 

It  is  therefore  ordered  that  the  judgment  of 
the  Circuit  Court  be  affirmed. 

OBDEB. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  District  Court  of 
the  United  States  for  the  Middle  District  of  Al- 
abama, and  was  argued  by  counsel ;  on  consider- 
ation whereof,  it  is  now  here  ordered  and  ad- 
judcfcd  by  this  court,  that  the  judgment  of  the 
said  District  Court  in  this  cause  be,  and  the 
same  is  hereby  affirmed,  with  costs  and  dam- 
ages at  the  rate  of  six  per  centum  per  annum. 


CYKIL  0.  TYLER  and  his  Wife.   Sarah  P. 

Tyler,   Appellants, 

V. 

GEORGE  N.  BLACK. 

Conveyance  of  land  set  aside  for  fraud — repre- 
sentation of  purchaser. 

NOTB. — Inadequacy  of  price  to  Impeach  or  sH 
aside  snla.  See  note  to  Erwln  v.  Parnam,  18  L.  cd. 
U.  8.  968. 

Howard  IS. 
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Where  ■  person  desired  to  purchase  land  from 
a  party  who  was  Ignorant  that  he  had  any  title  to 
It,  or  where  the  land  was  situated;  and  the  pur- 
SStI*]  chaser  made  fraudulent  *  representations  ns 
to  the  quantity  and  quality  of  the  land,  and  also,  as 
to  a  lien  which  he  professed  to  have  for  taxes 
which  he  had  paid ;  and  finally  bought  the  land  for 
m  nossly  inadequate  price,  the  sale  will  be  set 
aside. 

THIS  was  an  appeal  from  the  Circuit  Court 
of  the  United  States  for  the  District  of 
Maine,  sitting  as  a  court  of  equity. 

The  facts  are  all  stated  in  the  opinion  of  the 
«oiirt. 

It  was  argued  by  Mr.  Fessenden  for  the 
appellants,  and  Mr.  Rowe  for  the  appellee. 

The  points  made  by  the  counsel  for  the  ap- 
pellants were  the  following,  viz.: 

The  complainants  claim  to  have  their  deed  to 
Black,  dated  November  30,  1846,  canceled,  and 
a  reconveyance  of  said  estate,  on  the  following 
grounds: 

1.  For  fraud  and  frandiident  representations. 

2.  For  inadequacy  of  price,  as,  of  itself,  fur- 
nishing evidence  of  fraud. 

3.  For  the  two  preceding  gropnds  united. 

General  Considerations.  The  acts  and  dec- 
larations of  Black,  to  show  he  had  formed  a 
design  to  commit  frauds  in  making  this  pur- 
chase, as  opportunity  should  offer. 

All  such  acts  and  declarations  of  Black  made 
to  other  persons,  about  the  time  of  the  transac- 
tion, are  competent  evidence  for  complainants, 
for  that  purpose.  Bradley  v.  Chase,  22  Maine 
Rep.  611;  Warner  v.  Daniels,  1  Wood.  &  M. 
90;  Wood  V.  The  United  States,  16  Pet.  342; 
8.  C.   14  Pet.  430. 

Complainants  rely  on  the  testimony  of  the 
Vermont  witnesses,  viz. :  Edward  F.  Putnam,  Al- 
bert G.  Soule,  E.  P.  Soule,  and  Phebe  Hen- 
dricks, to  prove  such  acta  and  declarations  of 
Black. 

First  Proposition.  The  bill,  answer,  and  ev- 
idence, establish  complainants'  proposition  of 
fraud,  on  the  part  of  Black,  in  several  particu- 
lars, either  of  which  is  sufficient  to  entitle 
them  to  a  decree  in  their  favor. 

1.  As  to  complainants'  title  and  the  evidence 
of  it,  and  Black's  misrepresentations  concern- 
ing it. 

2.  Black's  misrepresentations  as  to  the  num- 
ber of  acres. 

3.  Black's  misrepresentations  as  to  incum- 
brances on  the  land,  and  particularly  of  his 
lien  thereon  for  taxes,  alleged  to  have  been  paid 
by  himself. 

4.  Black's  misrepresentations  of  the  value  of 
the  land. 

(Each  one  of  these  points  was  examined  ac- 
cording to  the  evidence.) 

Second  Proposition.  The  doctrine  is  well 
stated  in  Story's  Commentaries  on  Equity  Jur. 
sees.  245  and  246.  After  stating  the  general 
propcsition  that  mere  inadequacy  is  not  a  suf- 
ficient ground  for  relief,  he  says  (sec.  246) : 
M2*]**Still,  however,  there  may  •be  such 
onconscionableness  or  inadequacy  in  a  bargain, 
as  to  demonstrate  some  gross  imposition,  or 
undue  influence;  and  in  such  cases,  courts  of 
equity  ought  to  interfere  upon  the  satisfactory 
ground  of  fraud.  But  then,  such  unconscion- 
ableness  or  such  inadequacy,  should  be  made 
out  as  would,  to  use  an  expressive  phrase, 
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shock  the  conscience,  and  amount,  in  itself,  to 
conclusive  and  decisive  evidence  of  fraud.  And 
where  there  are  other  ingredients  in  the  case 
of  a  suspicious  nature,  or  peculiar  relation  be- 
tween the  parties,  gross  inadequacy  of  price 
must  necessarily  furnish  the  most  vehement 
presumption  of  fraud." 

The  same  doctrine  is  stated  in  Fonb.  Eq.,  B. 
1  Ch.  2,  sec.  9,  note  e. 

"Where  the  deed  is  executed,  if  the  parties 
have  not  been  on  equal  footing,  or,  if  there  has 
been  any  concealment,  or  misrepresentation,  or 
imposition,  courts  of  equity  uniformly  set  aside 
such  deed  or  contract."  Sug.  Vend.  6th  Amer. 
ed.  p.  317,  and  note  2. 

"Where  the  circumstances  of  the  case  are 
such  as  have  afforded  an  opportunity,  either 
from  the  situation  or  condition  of  the  parties, 
or  the  nature  of  the  property,  for  either  of  them 
to  take  a  fraudulent  advantage  of  the  other, 
and  the  consideration  is  grossly  inadequate, 
this  court  considers  that  circiunstance  to  be 
evidence  of  fraud,  and  will  not  only  refuse  a 
specific  performance  at  the  instance  of  the  for- 
mer, but  will,  at  the  suit  of  the  latter,  rescind 
the  transaction."    Jer.  Eq.  Jur.  483,  and  notes. 

"A  conveyance,  obtained  for  an  inadequate 
consideration,  from  one  not  conusant  of  his 
right,  by  a  person  who  has  notice  of  such  right, 
will  be  set  aside,  although  no  actual  fraud  or 
imposition  be  used."  Sug.  Vend.  6th  Amer. 
ed.  320. 

"Although  it  may  be  impossible,  by  any  gen- 
eral proposition,  to  define  what  is  to  be  un- 
derstood by  ^oss  inadequacy  of  consideration, 
us  it  must,  m  a  great  measure,  depend  upon 
the  circumstances  of  each  individual  case  in 
which  the  question  may  arise;  yet,  if  it  be  so 
gross  and  palpable,  as  of  itself  to  afford  evi- 
dence of  actual  fraud,  the  court  will  set  aside 
a  sale."  Jer.  Eq.  Jur.  433,  note  7;  Osgood  v. 
Franklin,  2  Johns.  Ch.  1,  and  cases  cited. 

In  Turner  v.  Harvey,  1  Jacob's  Ch.  R.  169, 
which  was  a  case  where  the  vendors  were  ig- 
norant of  a  fact  or  circumstance  considerably 
increasing  the  value,  the  court  says:  "If  a 
word,  a  single  word,  be  dropped  which  tends  to 
mislead  the  vendor,  the  principle  that  the  pur- 
chaser is  not  bound  to  give  the  vendor  infor- 
mation as  to  the  value  of  the  property,  will  not 
be  allowed  to  operate." 

Again:  in  Hill  on  Trustees,  152,  it  is  said, 
"Mere  inadequacy,  of  itself,  is  not  enough  to 
set  aside  a  contract;  but  where  the  inadequacy 
is  80  gross  that  it  is  impossible  to  •state  it  to  a 
man  *of  common  sense,  without  pro-  [*238 
ducing  an  exclamation  as  to  the  inequality  of 
it,  the  court  will  infer,  from  that  fact  alone, 
that  there  must  have  been  such  imposition,  or 
oppression  in  the  transaction,  as  to  amount  to 
a  case  of  fraud,  from  which  it  would  not  suffer 
any  benefit  or  advantage  to  be  derived.  Other 
circumstances  of  fraud  will  aid  the  court." 

To  apply  these  principles  to  the  case  at  bar. 

The  inadequacy  of  price,  in  this  case,  is  such 
as  of  itself  to  afford  evidence  of  fraud.  In 
1799  Parsons  conveyed  to  Putnam  for  60  cents 
an  acre.  Black  paid  Tyler  and  wife  8^  cents 
an  acre. 

Black,  in  his  answer,  says  that  it  was  worth 
from  60  cents  to  $2  per  acre,  November  30, 
1846.    Now,  60  cents  to  |2  averages  $1.25  per 
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acre;  so  that  Black  purchased  for  8^  cents  ant 
acre  what  he  admits  was  worth  $1.25  an  acre. 
He  bought  for  $50  what  he  admits  was  worth 
$757.50. 

Third  Proposition.  The  bill  may  be  sus- 
tained on  the  ground  of  fraud  and  fraudulent 
representation,  and  for  inadequacy  of  price^ 
united. 

On  these  principles  the  court  will  find  a  rule 
for  their  guidance  in  Seymour  v.  Delancey,  6 
Johns.  Ch.  R.  222.  Chancellor  Kent,  in  that 
case,  found  it  convenient  to  take  the  average 
value,  as  established  by  the  witnesses  on  the 
one  side  and  the  other. 

On  this  principle  the  land  was  worth  about 
$4.45  an  acre,  or  $2,688.36,  in  November,  1846, 
date  of  deed  of  Tyler  and  wife  to  Black. 

The  denials  of  the  answer  are  thus  over- 
come, and  the  bill  is  maintained. 

The  counsel  for  the  defendant  in  error  made 
the  following  points,  viz.: 

The  court  has  no  jurisdiction.  The  value  of 
the  matter  in  controversy  is  one  of  the  points 
at  issue  in  the  case.  The  proofs  fail  to  show 
the  land  to  be  worth  $2,000.  It  is  not  worth 
over  50  cents  per  acre,  as  shown  by  respond- 
ent*8  witnesses. 

(The  arguments  upon  this  point  upon  both 
sides  depend  so  entirely  upon  references  to  the 
testimony,  that  they  cannot  be  reported.) 

Point  2.  There  was  no  inadequacy  of  price. 

The  inadequacy,  to  be  evidence  of  fraud, 
must  be  so  gross  as  to  shock  the  conscience.  1 
Story's  Eq.  Jur.  sees.  244,  245,  246;  1  Sugd. 
Vend.  ['422,  423,]  318,  319,  and  cases  there 
cited.  Here  is  no  satisfactory  proof  of  such 
inadequacy  as  would  even  amount  to  damai^e. 

1  Story's  Eq.  Jur.  sec.  203.  The  consideration, 
on  Black's  part,  was  the  $100  paid,  the  amount 
due  for  taxes  and  interest,  and  his  claim  for 
234*]  trouble  and  expenses,  in  discovering  •and 
notifying  the  heirs.  There  is  no  sufficient  nroof 
now  (as  before  shown)  that  all  which  Black 
takes  by  his  deed  is  worth  more  than  that. 
At  the  time  of  the  contract  it  was  doubtful 
how  much  he  would  take  by  his  deed,  or  wheth- 
er he  would  take  anything. 

It  was  not  then  fully  ascertained  whether  Dr. 
Putnam  died  seised  of  any  portion  of  this  lot; 
and  it  was  not  known  of  how  much,  if  any. 
It  was  not  even  known  that  Parsons  had  sold 
him  any  land,  or  if  any.  how  much.  The  ex- 
tent of  Mrs.  Tyler's  rights,  as  heir  at  law,  was 
not  clearly  ascertained.  The  value  of  the  land 
was  unknown.  Defendant  had  no  information 
but  that  derived  from  Mrs.  Sheldon,  and  Tilden, 
and  from  the  Putnams. 

Where  neither  of  the  parties  knows  the  value 
of  the  estate,  no  inadequacy  of  consideration 
can  operate,  even  to  prevent  a  decree  for  spe- 
cific performance  in  favor  of  the  purchaser. 
Anon,  cited  in  1  Bro.  C.  C.  158.  and  6  Ves.  Jr. 
24:  1  Sugd.  Vend.  [^441,  442]  318. 

Point  3.  There  was  no  fraudulent  conceal- 
ment. 

A  purchaser  is  under  no  obligation  to  give 
any  information,  unless  there  be  some  relation 
of  confidence  between  the  parties.  2  Kent's 
Com.  5th  ed.  490,  by  Lord  Thurlow,  in  Fox  v. 
Macreth,  2  Bro.  C.  C.  420;  Laidlaw  v.  Organ, 

2  Wheat.  178;  1  Story's  Eq.  Jur.  sec.  207. 
The  parties  to  this  contract  were  strangers  to 

each  other.  The  complainants  are  persons  of 
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intelligence,     and     in     ''comfortable     eiremK- 
stances." 

Black  offered  to  communicate  everything  for 
a  reasonable  compensation;  and  the  oflTer  'wms- 
made  at  the  commencement  of  the  converM^ 
tion,  and  repeated  afterwards.  In  fact  there 
was  no  concealment. 

Before  the  execution  of  the  deed  the  com- 
plainants were  informed  of  every  fact,  known 
to  the  defendant,  in  relation  to  the  land  and 
their  title  thereto. 

It  is  too  late  for  complainants  to  take  ad- 
vantage of  any  concealment  during  the  ne- 
gotiations, they  having  executed  the  deed  after 
all  the  facts  were  fully  disclosed.  Hovenden 
on  Frauds,  106,  cites  Fleetwood  v.  Green,  15 
Ves.  594;  Burroughs  v.  Oakley,  3  Swanst.  168; 
1  Sugd.  Vend.  392,  sees.  27,  28,  and  cases  cited ; 
1  Story's  Eq.  Jur.  sec.  203,  a. 

Point  4.  There  was  no  misrepresentation. 

The  testimony  of  E.  F.  Putnam  and  others^ 
as  to  the  representations  made  to  them  at  Fair- 
field, is  irrelevant  and  inadmissible.  The  in- 
terrogatories, which  called  it  out,  were  objected 
to.  If  admissible,  it  is  discredited  by  the  evi- 
dent bias  and  strong  feeling  of  the  witnesses; 
by  their  mutual  contradictions,  in  relation 
•to  Black's  denial  of  knowledge  of  the  [*2S5 
quantity  of  land,  and  his  statements  in  relation 
to  the  number  of  acres,  the  price  of  land  sold, 
the  place  searched  for  papers,  etc.;  and  by 
their  statement  that  Black  said  Mrs.  T\'ler  waa 
dead,  which  contradicts  the  case  as  settled  bj^ 
bill  and  answer. 

Black  did  not  represent  that  he  had  a  tax 
title,  or  a  lien  on  the  land.  The  charge  ie  in- 
consistent in  its  several  parts,  and  with  com- 
plainants' proof.  The  claim  which  he  set  up, 
was  the  claim  which  the  answer  shows  that  he- 
hnd.  on  equitable  one  on  the  owners  of 
the  land,  and  not  a  legal  charge  on  the  land  it* 
self.  He  made  no  represenUition  as  to  the- 
number  of  acres. 

This  charge  is  not  made  the  subject  of  a  par- 
ticular interrogatory,  but  is  covered  by  inter- 
rogatories 7  and  16;  and  is  denied  in  the  an- 
swer. 

Black  stated  that  he  "did  not  know  bow 
many  acres  belonged  to  said  Aaron  Putnam  ;** 
he  could  not  have  known.  The  statement  of 
the  number  of  acres,  if  made,  was  a  mere  mat- 
ter of  opinion,  so  understood  by  all  parties, 
and  there  is  no  evidence  that  it  was  insincere. 

A  misrepresentation  must  be  of  somothinsr 
more  than  a  mere  matter  of  opinion.  1  Story's 
Eq.  Jur.  179;  Hepburn  v.  Dunlop,  1  Wheat. 
179. 

The  representation,  if  made,  was  not  ma- 
terial. The  land  in  itself  is  worthless:  the  on- 
ly value  is  the  timber.  The  number  of  acres 
gives  no  idea  of  the  quantity  of  that.  About 
the  timber  there  were  no  representations  made 
and  no  inquiries.  It  was  no  inducement  to  the 
sale.  The  bill  contains  no  averment  that  it 
was  an  inducement  (see  p.  627)  ;  no  denial  of 
its  truth ;  no  interrogatory  in  relation  to  it ;  na 
averment  that  the  complainants  believed  it.  It 
was  not  regarded  as  evidence  of  the  value  of 
the  land  sold  by  either  party,  for  Tyler  after- 
wards inquired  again  as  to  the  character  and 
value,  and  Black  declared  he  knew  nothing 
about  it.  The  only  inducement  specifically 
charged  is  the  doubt  as  to  Mrs.  Tyler's  title. 

Howard  IS. 


1851 


Ttlbb  et  uz.  y.  Black. 


235 


The  only  unfaimesB  in  relation  to  the  value  of 
the  land  charged  against  Black  is  the  withhold- 
ing information.  He  said  that  Tilden's  part 
of  the  lot  was  purchased  at  a  shilling  per  acre, 
and  not  at  twelve  and  a  half  cents,  as  charged. 
Tilden  paid  a  shilling.  Black  so  stated  at 
Fairfield;  the  Soules  interpolated  the  word 
•*York";  Stanwood  borrows  the  story  and  re- 
duces the  York  shilling  to  federal  currency. 

500  acres  at  12i  cents,  =  $62,50.  incumbered 
by  tax  claims  for  about  $300.  The  story  is 
incredible,  and  inconsistent  with  the  proposi- 
tions made  by  Black.  What  Black  did  say  was 
not  thus  incredible  or  inconsistent,  for  Stan- 
2S6*]  wood  believed  him,  and  •thought  a 
doubtful  title  to  half  the  land  worth  more  than 
he  asked  for  his  information. 

Black*s  representations  of  his  inducements  to 
purchase  are  not  shown  to  be  false;  and  if  they 
were,  that  would  furnish  no  grounds  for  re- 
scinding the  contract. 

A  purchaser  is  under  no  legal  obligation  to 
make  a  true  disclosure  of  his  motives.  Ver- 
non V.  Keys,  12  East,  632,  637,  638. 

Point  5.  The  misrepresentation  must  be  of 
something,  in  regard  to  which  the  party  places 
known  trust  and  confidence  in  the  other.  If 
the  party  had  no  right  to  place  reliance  upon 
it,  and  it  was  his  own  folly  to  give  credence 
to  it,  it  will  not  avoid  the  contract.  1  Story's 
Eq.  Jur.  sees.  197,  199. 

Before  any  of  the  representations  complained 
of  were  made.  Black  assured  Dr.  Tyler  that 
he  would  give  no  information  whatever,  un- 
less paid  therefor;  and  repeatedly  made  the 
same  assurance  to  him,  in  substance  in  reply 
to  his  pressing  questions.  If,  after  that,  Dr. 
Tyler  relied  upon  anything,  wrung  from  the 
defendant  by  his  importunate  inquiries,  it  was 
a  folly,  from  the  consequences  of  which  a  court 
of  equity  will  not  relieve  him. 

Point  6.  Before  they  executed  the  deed,  the 
complainants  knew  where  the  land  is  situated, 
and  where  the  evidence  of  their  title  is  record- 
ed, and  could  have  ascertained  whether  the  rep- 
resentations made  by  Black  were  true. 

If  Black  made  all  the  representations  charged 
in  the  bill,  they  then  knew  that  some  of  them 
were  untrue,  and  were  put  on  their  guard  as 
to  the  rest. 

Misrepresentation  of  a  matter,  where  a  par- 
ty was  capable  of  seeing  whether  it  was  right 
or  not,  is  no  ground  for  relief.  Ainslie  v.  Med- 
Ivcot,  9  Ves.  13:  1  Madd.  Ch.  253;  Bayley  v. 
ilerrel,  Cro.  Jac.  386;  3  Bulstr.  95;  I  Story's 
Eq.  Jur.  sec.  149;  2  Kent's  Ck)m.  485,  486, 
note  d. 

The  deceit  must  be  such  as  ordinary  pru- 
dence would  not  protect  the  party  against.  I 
Story's  Eq.  Jur.  sec.  200,  a. 

Point  7.  Black's  claim  on  account  of  taxes 
paid,  etc.,  is  valid  in  foro  conscienti®.  Com- 
plainants will  not  be  entitled  in  equity  to  the 
relief  prayed  for,  until  provision  is  made  for 
that  claim. 

They  have  never  offered  to  pay  him  if  he 
would  rescind  the  contract;  nor  even  requested 
him  to  rescind.  The  bill  contains  no  such  of- 
fer.   The  parties  cannot  be  placed  in  statu  quo. 

ICr.  Justice  Wayne  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  Circuit  Court  of 
14  I/,  ed. 


the  United  States  for  the  District  of  Maine,  sit- 
ting as  a  court  of  equity. 

The  complainants,  lyier  and  wife,  filed  their 
bill  to  set  aside  a  sale  of  land  made  by  them  to 
Black,  upon  the  ground  of  fraud,  concealment, 
and  fraudulent  representations  made  to  them 
by  'Black;  and  also  upon  the  ground  1*237 
of  inadequacy  of  price  as  furnishing  evidence 
of  fraud. 

Towards  the  latter  end  of  the  last  century, 
the  State  of  Massachusetts  established  a  lottery 
for  the  sale  of  some  lands  in  Maine;  and  one 
Zenos  Parsons  drew  a  prize  of  1,920  acres,  be- 
ing lot  number  one  in  township  No.  33. 

On  the  25th  of  March,  1799,  Parsons  con- 
veyed to  Aaron  Putnam  of  Charlestown,  Mas- 
sachusetts, for  the  consideration  of  $600,  1212 
acres  of  the  said  land,  being  an  undivided  in- 
terest. Putnam  had  three  children,  two  sons, 
and  a  daujjhter.  The  daughter  married  Tyler,, 
and  they  were  the  complainants  and  appellant* 
in  the  present  cause.  One  of  the  sons  died 
without  issue,  and  the  other  son  left  two  chil- 
dren, viz.:  Edward  and  Eli7abeth,  who  mar- 
ried Soule,  who  resided  in  Fairfield,  Vermont. 
At  the  time  of  the  death  of  Aaron  Putnam, 
his  daughter  was  a  minor,  and  resided  in  Mas- 
sachusetts. When  the  transaction  occurred 
which  gave  rise  to  the  present  suit,  she  was  re- 
siding with  her  husband,  Tyler,  at  Hopkinton, 
in  New  Hampshire.  Black  resided  near  the 
land  in  Maine,  and  had  acted  as  the  agent  of 
the  owner  of  the  remaining  undivided  interest 
for  upwards  of  twenty  years. 

In  November,  1846,  Black  went  to  Fairfield, 
in  Vermont,  and  offered  to  purchase  the  share 
of  Edward  and  Elizabeth,  who  were  ignorant 
of  their  title  to  the  land;  but  they  refused  to 
sell.  Black  there  learned  that  Tyler  and  his 
wife  were  the  owners  of  one  half  of  the  1212 
acres  which  had  been  conveyed  by  Parsons  to 
Putnam,  and  immediately  proceeded  to  Hop-  • 
kinton  to  see  them.  At  this  time  Black's  posi- 
tion was  this:  he  resided  at  the  town  of  Ells- 
worth, which  communicated,  by  a  navigable 
stream,  with  the  land  in  question;  he  had  been 
connected,  since  1833,  with  his  father,  John 
Black,  in  the  business  of  agency  for  the  pro- 
prietors of  nearly  all  the  lots  in  the  townships 
in  which  the  land  in  question  was  situated; 
and  in  the  seasons  of  1844-5  and  1845-6  there 
had  been  lumbering  operations  upon  lands  in 
the  neighborhood. 

The  intervie>^  between  Black  and  Tyler  is 
thus  described  by  Joseph  Stanwood  in  his  depo- 
sition : 

Second.  To  the  second  interrogatory  he  saith : 
"I  was  present  at  the  public  house  when  Mr. 
Black  came  here  and  took  the  deed,  as  before 
stated;  my  father-in-law  and  I  were  then 
keeping  a  public  house;  Mr.  Black  came  in 
and  inquired  for  Doctor  Tyler;  what  sort  of 
a  man  was  he,  and  what  were  his  circumstances 
as  to  property;  I  told  him  he  was  a  nhysician, 
doing  a  tolerable  good  share  of  business;  had 
his  house  and  other  buildings  clear  of  debt,  as 
I  supposed." 

•Third.  To  the  third  interrogatory  he  [•238 
saith:  "I  was  not  present  at  the  commence- 
ment of  the  interview  betwixt  Tyler  and  Black ; 
I  left  the  room  soon  after  Tyler  came  in ;  after 
they  had  been  together  perhaps  an  hour,  Tyler 
came  out  and  told,  in  substance,  that  Black  and 
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he  had  been  talking  about  some  land  in  Maine ; 
I  went  into  the  room  with  them;  Black  said 
there  was  a  tract  of  land  in  Maine,  and  he 
<M)uld  find  no  person  that  had  any  claim  to  it, 
unless  it  belonged  to  the  heirs  of  Doctor  Put- 
nam; Black  said  he  would  give  Tyler  fifty  dol- 
lars for  a  deed  of  the  land  from  Tyler  and  his 
wife;  or,  if  they  would  give  him  fifty  dollars, 
he  would  tell  them  all  he  knew  about  the  land; 
they  came  to  no  agreement  at  that  time,  but 
separated  late  at  night;  the  next  morning 
Black  said  he  had  concluded  to  make  Tyler 
another  offer  for  the  land;  he  would  give  him 
one  hundred  dollars  for  a  deed ;  I  went  to  Doc- 
tor Tyler,  told  what  Black  had  offered,  and  he 
<;ame  in  and  concluded  to  take  it/* 

Fourth.  To  the  fourth  interrogatory  he 
saith:  "The  inquiries  in  the  first  part  of  this 
interrogatory  were  not  made,  if  made  at  all,  in 
my  presence,  but  I  inferred  from  their  conver- 
sation that  these  questions  had  been  settled  be- 
fore I  came  into  the  room;  Black  represented 
that  the  land  was  situated  in  a  township,  and 
gave  the  number  of  the  township,  but  refused 
to  name  the  county;  when  the  deed  was  made, 
he  directed  me  to  insert  a  different  number 
from  that  he  had  represented  in  the  previous 
conversation;  he  either  represented  that  the 
township  in  which  the  land  was  situated  was 
thirty-one,  and  directed  me  to  insert  thirty- 
three  in  the  deed,  or  represented  thirty-three 
as  the  number  of  the  township,  and  had  thirty- 
one  inserted  in  the  deed,  but  which  I  cannot 
now  recollect." 

Fifth.  To  the  fifth  interrogatory  he  saith: 
"That  Black  said  the  land  was  holden,  if  held 
at  all,  by  virtue  of  a  lottery  ticket,  the  form 
of  which  he  attempted  to  describe ;  it  was  made 
of  pasteboard  or  thick  paper,  as  I  understood; 
he  said  he  had  lately  seen  one  in  the  hands  of 
a  Mr.  Webster,  I  think,  but  I  am  not  certain 
about  the  name;  Black  said  he  had  made  many 
inquiries  about  the  title  to  this  land;  he  had 
been  to  Springfield,  Mass.,  and  other  places,  for 
this  purpose,  but  could  find  no  record  of  the  ti- 
tle anywhere ;  and  he  did  not  suppose  there  was 
any  deed  of  this  land  on  record,  but  that  the 
whole  claim  to  it  depended  upon  the  lottery 
ticket,  and  that  alone." 

Sixth.  To  the  sixth  interrogatory  he  saith: 
^When  Tyler  inquired  how  many  acres  Doctor 
Putnam  owned,  Black  answered,  about  five  hun- 
dred." 

Seventh.  To  the  seventh  interrogatory  he 
saith:  "Black  said  he  had  a  claim  on  this 
239^]  land  for  the  taxes  he  had  paid  on  'it;  he 
said  he  had  paid  taxes  on  this  land  twenty- 
eight  or  twenty-nine  years ;  think  he  said  twen- 
ty-nine years;  the  amount  I  do  not  recollect, 
if  he  stated  it ;  he  said  Tyler  must  pay  him  the 
amount  of  these  taxes,  and  twenty-five  per 
cent,  interest,  at  all  events,  before  he  could 
avail  himself  of  any  title  to  this  land,  and 
this  he  required  in  addition  to  the  fifty  dollars 
mentioned  in  my  answer  to  the  third  inter- 
rogatory; he  said  he  would  have  the  land  sold 
for  taxes,  and  get  a  good  title." 

Eighth.  To  the  eighth  interrogatory  he 
saith:  "I  do  not  recollect  that  Black  represent- 
ed what  was  the  value  of  this  particular  piece 
of  land,  but  he  said  a  part  of  the  same  tract 
bad  been  sold  for  twelve  and  a  half  cents  per 
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acre,  and  was  still  undivided;  so  that  if  Tyler 
should  ever  be  able  to  find  and  get  possession  of 
the  land,  he  would  find  himself  an  owner  in 
common  with  others,  and  it  would  beoome  nec- 
essary for  him  to  get  a  division  before  he  could 
do  anything  with  the  land ;  he  said  a  road  had 
been,  or  would  be,  laid  through  this  town- 
ship, which  would  much  increase  the  taxes;  he 
assigned  as  a  reason  why  he  wished  to  purchase 
the  land,  that  another  person  had  appeared  and 
claimed  a  large  part  of  it,  and  he  thought  it 
was  best  for  him  to  be  looking  out  for  the  re- 
mainder; and  he  had  traced  it  back  to  Doctor 
Putnam,  and  had  not  found  that  he  had  parted 
with  his  title;  till  this  claim  was  made  to  a 
part  of  the  land,  he  had  supposed  he  was  in 
quiet  possession,  and  that  the  claimants  were 
all  dead." 

Ninth.  To  the  ninth  interrogatory  he  saith: 
"Black's  first  offer  was  fifty  dollars,  and  he  did 
not  vary  from  this  till  the  morning,  when  be 
offered  one  hundred  dollars;  whether  he  pro- 
fessed to  be  liberal  or  not  I  do  not  recollect, 
but  said  it  was  all  he  would  give  till  the 
morning." 

Tenth.  To  the  tenth  interrogatory  he  saith: 
"Black  said  he  could  have  had  the  land  sold 
for  taxes,  and  obtained  a  title  that  way;  I 
asked  him  why  he  had  not  done  so;  he  said 
he  was  afraid  other  speculators  would  come  in 
and  trouble  him,  or  get  the  land;  I  think  he 
mentioned  Norcross." 

Eleventh.  To  the  eleventh  interrogatory  he 
saith:  "I  made  the  deed  for  Tyler  and  his  wife 
to  sign;  when  I  commenced  writing  the  deed. 
Black  took  from  his  pocket  a  memorandum,  and 
dictated  to  me  a  description  of  the  land,  and 
caused  me  to  use  words  different  from  those 
1  should  have  used ;  he  then,  for  the  first  time, 
^ave  the  name  of  the  county  in  which  the  land 
IS  situated,  and  the  niunber  of  the  township, 
which  was  different  from  the  number  he  had 
before  given,  as  I  have  before  stated  in  my 
answer  to  the  fourth  interrogatory;  and  he  di- 
rected me  to  put  in  a  much  larger  sxui  for  the 
consideration  in  the  deed  than  he  gave  Tyler, 
which  I  did." 

*It  appeared  afterwards,  in  evidence,  [*24  0 
that  the  deed  from  Parsons  to  Putnam  was  on 
record  in  the  office  for  registering  deeds  for 
land  in  Hancock  County,  kept  in  the  town  of 
Ellsworth ;  and  it  also  appeared  that  Black  had 
no  lien  upon  the  land  for  taxes  paid  by  him. 

In  December,  184G,  Edward  Putnam  wrote 
to  Tyler,  giving  an  account  of  Black's  visit  to 
him  and  his  ineffectual  efforts  to  purchase  his 
share  of  the  land. 

In  June,  1847,  I^ler  and  wife  filed  their 
bill  against  Black  in  the  Circuit  Court  of  the 
United  States  for  the  District  of  Maine.  It  set 
out  their  title;  averred  their  entire  ignorance 
of  it  until  informed  by  Black;  chai^ged  that  be 
had  deceived  them  by  false  representations  as 
to  their  title,  and  as  to  the  character,  quantity 
and  value  of  the  land,  and  also  by  setting  up 
false  pretensions  to  a  lien  upon  it  held  by  him 
on  account  of  his  having  paid  the  taxes.  The 
bill  further  charged  that  the  land  veas  heavily 
covered  with  timber,  which  could  easily  be  car- 
ried to  market,  and  was  worth  twenty  thousand 
dollars;  and  that  confiding  in  the  fraudulent 
representations  of  Black,  they  had  been  induced 
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to  sell  it  for  the  grossly  Inadequate  considera- 
tion of  one  hundred  dollars. 

In    October,    1849,    Black   filed    his   answer. 
He  admitted  the  title  of  the  complainants,  his 
interview  with  them;  their  allegations  to  him 
of  their   ignorance  respecting  their  title;   his 
agency  for  lands  in  the  neighborhood;  but  he 
denied  ever  having  been  upon  that  particular 
lot,  or  that  he  had  caused  an  exploration  of  it 
to   be   made,   or  that   he   had   any   particular 
knowledge    of    it;    denied    that    he    had    ever 
claimed  to  have  a  title  or  li^n  for  taxes  paid; 
averred  that  in  1844,  or  1845,  he  accidentally 
learned  that  Tilden  (whom  he  had  supposed  to 
be  the  owner  of  the  whole  lot,  and  for  whom 
he  had  been  the  agent),  was  the  owner  of  only 
an  undivided  part,  and  that  thereupon  he  had 
examined  the  records  of  the  registry  of  deeds 
for  Hancock  Coimty,  for  the  purpose  of  ascer- 
taining in  whom  the  title  was  vested,  but  could 
find  nothing  there  relative  to  it.    That  he  then 
examined   a   plan   book,   and   there   found  the 
name  of  ZenoB  Parsons,  Springfield,  set  down 
against  this  lot  as  the  owner  of  it ;  that  in  the 
summer  of   1846   he  was  informed  by  Tilden 
that  said  Parsons  conveyed  to  one  Dr.  Putnam, 
of  Charlestown,  a  part  of  this  lot. 

Both  the  bill  and  answer  contained  other  par- 
ticulars, which  it  is  not  necessary  to  mention. 
Much  evidence  was  taken  under  commissions. 

At  September  Term,  1849,  the  cause  came  up 
for  hearing  upon  the  bill,  answer,  pleadings, 
and  evidence,  when  the  Circuit  Court  dismissed 
the  bill,  and  the  complainants  appealed  to  this 
court. 

In  the  argument  of  the  cause  here  it  was  in- 
241*]  sisted  by  the  counsel  'for  the  defendant 
that  this  court  had  not  jurisdiction,  as  it  did 
not  appear  in  the  evidence  that  the  value  of  the 
land  in  controversy  was  enough  to  justify  the 
appeal.  We  think  otherwise;  one  of  the  wit- 
nesses gives  an  exaggerated  estimate,  and  oth- 
ers not  enough  to  enable  us  to  say  what  the 
value  of  the  land  is;  but  the  exploration,  made 
at  the  instance  of  the  complainants,  satisfies  us 
that  the  land  for  its  timber  alone,  if  it  had  no 
other  uses,  is  worth  more  than  two  thousand 
dollars. 

If  we  look,  too,  at  its  value  at  the  time  when 
Blade  bargained  for  it,  we  think  it  must  be  ad- 
mitted that  the  sum  which  he  offered  and  which 
the  complainants  accepted  upon  his  representa- 
tions, was  an  inadequate  price. 

But  the  ground  upon  which  we  shall  put  this 
case  is,  that  the  defendant  did  not  act  fairly  in 
the  representations  made  by  him  to  the  com- 
plainanta  of  the  quantity  and  quality  of  the 
land,  and  in  his  statement  to  them  that  he  had 
a  claim  upon  the  land  for  taxes,  which  was  not 
true.  The  quantity  of  the  land  is  larger  tlian 
he  said  it  was,  and  from  his  agency  for  the 
owner  of  a  part  of  it  for  many  years,  and  his 
knowledge  how  the  title  was  acquired,  he  must 
have  known  what  the  grant  called  for.  In 
representing  it  to  be  less,  he  could  only  have 
done  so  to  diminish,  in  the  view  of  the  com- 
plainants. Its  value.  The  untruth  in  regard  to 
his  claim  for  taxes^  without  anything  else,  is 
suflSdent  for  us  to  cancel  the  deed  for  a  fraud- 
ulent misrepresentation. 

Stanwood's  testimony  has  been  giyen  in  de- 
tail, because  it  corresponds  with  the  averments 
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in  the  bill,  and  is  confirmed  in  all  essential  par- 
ticulars by  the  admissions  of  the  defendant  in 
his  answer,  especially  in  two,  which  we  think 
decisive  of  the  decree  which  ought  to  be  made 
in  this  case.  Those  are  the  defendant's  re- 
peated misrepresentations,  made  at  different 
times  and  to  different  persons,  and  to  these 
complainants  when  he  was  bargaining  with 
them  for  the  land,  as  to  the  quantity,  and  his 
misstatements  concerning  the  taxes  paid  upon 
it  by  his  father  and  himself  for  many  years, 
especially  used  by  him  to  the  complainant  as 
an  inducement  for  him  to  sell  the  land  for  the 
small  sum  which  he  offered  for  it. 

It  cannot  be  doubted  that  the  defendant 
knew,  when  he  went  to  Fairfield  to  buy  this 
land,  where  he  learned  that  the  wife  of  this 
complainant  was  a  daughter  of  Aaron  Putnam, 
that  he  knew  the  latter's  interest  in  the  Par- 
sons grant  exceeded  five  hundred  acres;  in- 
deed, that  he  positively  knew  it  could  not  be 
short  of  twelve  hundred  acres.  He  stated, 
however,  to  Stanwood,  that  it  did  not  exceed 
five  hundred;  to  Louisa  Stanwood  the  same. 
When  he  went  to  Fairfield  to  buy  the  land, 
he  said,  in  reply  to  Edward  Putnam's  inquiry 
as  to  the  number  of  acres,  *that  he  did  [*242 
not  know  anything  about  the  amount  of  the 
land,  that  he  did  not  know  the  number  of 
acres,  and  said  there  were  four  or  five  hundred 
acres.  Soule,  another  witness,  represents  that 
when  questioned  concerning  the  quantity,  he 
answered  that  he  did  not  know,  that  there  was 
probably  two  or  three  hundred  acres,  and  that 
the  value  was  merely  nominal.  Phebe  Hen- 
drick  says,  that  Black  said  that  the  number  of 
acres  might  be  two  hundred  and  fifty,  but 
could  not  exceed  three  hundred  a9res.  Mrs. 
Soule  says  the  same.  These  statements  are  so 
inconsistent  with  the  narrative  given  by  Black 
in  his  answer  of  his  and  his  father's  agency  for 
many  years,  for  Tilden,  who  was  the  owner 
of  a  part  of  the  Parsons  grant,  for  which,  as 
the  agent  of  Tilden  they  hiul  paid  the  taxes  for 
more  than  twenty-seven  years,  that  it  must  be 
concluded  he  concealed  and  misrepresented  the 
quantity  to  the  complainants  to  induce  them 
to  sell.  He  states  that  he  had  learned,  as  early 
as  February,  1846,  that  Tilden's  interest  in  the 
land  did  not  exceed  seven  hundred  and  seven 
acres.  That  Tilden  afterwards  told  him,  that 
Parsons  had  conveyed  to  Putnam  a  paft  of  the 
lot,  but  denies  that  he  had,  prior  to  November, 
1846,  when  he  went  to  have  the  deed  of  the  com- 
plainants to  him  recorded,  any  knowledge  that 
Aaron  Putnam  was  the  owner  of  one  thousand 
two  hundred  acres  of  the  Parsons  lot  or  grant. 
Now,  this  last  may  very  well  be  so;  but  whether 
he  had  that  knowledge  or  not,  he  must  have 
misrepresented  as  to  the  quantity  of  the  land, 
when  he  so  repeatedly  undertook  to  speak  of 
it  as  not  being  more  than  from  three  to  five 
hundred  acres.  It  is  not  the  less  a  misrepre- 
sentation because  he  did  not  know  how  much 
Parsons  had  conveyed  to  Putnam.  He  under- 
took to  speak  of  it  as  he  did,  as  an  inducement 
to  the  complainant  to  sell  to  him,  and  in  that 
way  misled  him  to  do  so. 

The  defendant's  answer  in  respect  to  the 
averment  in  the  bill  of  his  statement  to  them 
of  the  payment  of  taxes  upon  this  land  is  eva- 
sive, and  directly  at  variance  with  the  proofs  in 
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the  cause.  He  states  that  his  father  had  been 
the  agent  for  the  owners  of  land  in  the  town- 
ship for  more  than  thirty  years,  and  that  he 
had  been  his  associate  in  such  af^encies  since 
the  year  1833^  that  it  was  a  part  of  their  af^en- 
cy  U)  pay  the  taxes  assessed  on  the  land  under 
their  care;  that  the  taxes  on  this  township 
have,  during  all  the  time  of  their  agency  for 
Tilden,  been  paid  by  his  father  and  himself  as 
though  the  whole  of  said  lottery  lot  had  been 
the  property  of  Tilden,  and  that  he  did  not 
know  until  recently  that  Tilden  did  not  own 
the  whole  of  it.  And  in  what  he  means  to  be 
a  direct  denial  of  the  plaintiffs'  bill  in  this  par- 
ticular, he  denies  that  he  ever  claimed  any  title 
to  the  land  by  virtue  of  a  tax  sale  and  deed 
therefor,  or  that  he  had  any  lien  on  the  same 
for  taxes  paid  by  himself,  but  that  he  told  them 
24 S*]  that  he  might  have  •allowed  the  land 
to  be  sold  for  taxes,  and  that  we,  meaning  his 
father  and  himself,  had  paid  the  taxes  and 
ought  to  be  re-imbursed  in  the  sums  so  paid, 
with  such  interest  as  the  law  allowed  in  cases 
where  land  was  sold  for  taxes,  which  he  be- 
lieved to  be  twenty-five  per  cent,  and  that 
Tyler  replied  that  was  right,  and  that  whoever 
owned  the  land  ought  to  pay  them. 

The  proofs  in  the  cause  of  the  use  which  he 
made  of  this  payment  of  taxes  is,  that  he  rep- 
resented to  the  complainant  when  bargaining 
for  the  land  that  he  had  a  claim  upon  the  land 
for  the  taxes  he  had  paid  for  twenty-eight  or 
twenty-nine  years;  that  Tyler  must  pay  him 
the  amount  of  the  taxes  and  twenty -five  per 
cent,  interest  before  he  could  avail  himself  of 
any  title  to  the  land,  and  this  he  required  in 
addition  to  the  fifty  dollars  which  he  asked, 
for  the  information  he  had  concerning  the  land, 
for  which  he  would  tell  them  all  he  knew  about 
the  land.  This  is  a  part  of  Stanwood's  evi- 
dence. Louisa  Stanwood  testifies,  that  the  de- 
fendant said,  that  Tyler  would  have  to  pay  the 
taxes  at  any  rate  before  he  could  do  anything 
with  the  land,  and  he  could  go  home  and  have 
the  land  sold  for  taxes  and  get  a  good  title,  and 
Tyler  would  never  be  the  wiser  for  it.  To 
Putnam  he  said  the  taxes  he  had  paid  on  the 
land  were  two  hundred  dollars  or  over ;  that  he 
claimed  a  lien  upon  the  land  on  account  of  it. 
Albert  G.  Soule  savs,  that  Black  stated,  having 
ascertained  that  Edward  F.  Putnam  and  his 
wife  were  heirs  to  a  quantity  of  land  in  Maine, 
which  came  by  their  grandfather  Dr.  Putnam, 
that  he  had  come  to  get  a  conveyance  of  it; 
''that  he  had  paid  the  taxes  on  the  land  for 
twenty-seven  years,  and  he  wanted  either  that 
they  should  convey  to  him  their  interest  or  re- 
fund the  amount  which  he  had  paid  for  taxes. 
Being  asked  what  the  amount  was,  he  replied 
he  did  not  know,  but  thought  two  hundred 
dollars.  He  was  asked  for  his  account;  he 
answered  he  had  it  not  with  him.  Another 
witness,  Phebe  Hcndrick,  says,  that  Black  said 
he  had  paid  the  taxes  for  a  long  time,  amount- 
ing to  about  two  hundred  dollars.  Mrs.  Soule 
repeats  the  same. 

We  have  then,  from  these  witnesses,  a  con- 
firmation of  what  was  said  by  Black  to  these 
complainants  when  he  was  bargaining  with 
them  for  their  share  of  this  land.  His  object 
evidently  was  to  induce  them  to  take  his  small 
(lifer  for  the  land  in  consideration  of  their  obli- 
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gation  to  repay  him  taxes,  which  there  is  bo 
proof  in  the  cause  he  ever  paid. 

In  the  two  particulars  stated,  we  think  the 
entire  proceedings  of  Black  in  this  transaction 
were  i  'consistent  with  fair  dealing,  and  that 
what  was  said  by  him  both  as  respects  the 
quantity  of  the  land  and  the  taxes  he  had  paid 
upon  it  amount  to  a  fraudulent  misrepresenta- 
tion, entitling  the  complainant  to  the  relief  of 
having  the  deed  of  conveyance  to  Black  can- 
celed.    We  shall  direct  it  to  be  done. 

•We  shall  direct  the  deed  from  the  [•244 
complainants  to  the  defendant  to  be  canceled; 
and  that  the  defendant  reconvey  to  the  com- 
plainants all  the  right,  title  and  interest  ac- 
quired of  him  from  them  in  said  land.  And 
we  further  direct  that  an  account  shall  be  tak- 
en in  the  court  below  of  such  profits  as  the  de- 
fendant may  have  made  from  said  land,  and 
that  he  shall  accoimt  for  the  same  to  the  com- 
plainants, subject  to  a  deduction  therefrom  of 
the  siun  of  $100  paid  by  the  defendant  to  the 
complainants  as  the  consideration  of  their 
transfer  to  him  of  their  interest  in  the  land,  if 
the  said  profits  exceed  the  said  $100,  and  if  no 
profits  have  been  made,  then  that  the  com- 
plainants repay  to  the  defendant  the  aforesaid 
$100. 

OBDEB. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Maine, 
and  was  ar^ed  by  counsel;  on  consideration 
whereof,  it  is  now  here  ordered,  adjudged  and 
decreed  by  this  court,  that  the  decree  of  the 
said  Circuit  Court  in  this  cause  be,  and  the 
same  is  hereby  reversed,  with  costs;  and  that 
this  cause  be,  and  the  same  is  hereby  remanded 
to  the  said  Circuit  Court,  with  directions  for 
further  proceedings  to  be  had  therein  in  con- 
formity to  the  opinion  of  this  court. 


JOHN  CAMPBELL,  William  Ellison,  Geoi^ 
Steece,  aud  Hiram  Campbell;  Plaintiffs  in 
Error, 

V. 

JOHN  DOE,  ex  dem.  the  Trustees  and  Treas- 
urer of  Original  Surveyed  Township,  No,  1, 
in  Range  No.  19,  etc 

l)ecision  of  Secretary  of  Treasury  on  conflict- 
ing titles  to  lands,  claimed  as  school  lands 
and  by  private  party,  is  final. 

On  the  20th  of  May,  1826.  Congress  passed  as 
Act  (4  Stat,  at  Large,  179)  giving  school  lands  to 
such  townships,  in  the  various  land  districts  of  the 
United  States,  as  had  not  been  before  provided  for. 
which  were  to  be  selected  for  such  townships  hj 
the  Secretary  of  the  Treasury,  out  of  any  uonppro- 
prlated  public  lands  within  the  land  district  where 
the  township  was  situated  for  which  the  selection 
was  made. 

The  Secretary  of  the  Treasury,  through  the  r^nd 
Office,  directed  the  registers  to  make  selections 
and  return  lists  thereof,  to  be  submitted  to  him  lor 
his  approbation. 

Under  this  direction,  the  land  in  question  was 
selected  and  reserved  from  sale. 

Afterwards,  the  Register  withdrew  the  sclectloiij 
by  authority  of  the  Commissioner  of  the  Ijind 
Office,  and  permitted  a  person  to  enter  and  take  It 
np,  this  person  knowing  the  circumstances  ondrr 
wnich  it  had  been  reserved  from  sale. 

Finally,  the  Secretary  of  the  Treasury  selected 
the  land  In  question,  under  the  authority  given  to 
him  by  th€  Act  of  1826. 

This  selection  was  good,  and  conferred  a  tItK 
overruling  the  Intermediate  entry. 

Howard  t9. 
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THIS  case  was  brought  up  from  the 
Supreme  Court  of  the  *State  of 
Ohio,  by  a  writ  of  error  issued  under  the  25th 
section  of  the  Judiciary  Act. 

The  facts  are  all  stated  in  the  opinion  of  the 
court. 

It  was  argued  by  Mr.  Marsh  for  the  plain- 
tiffs in  error,  and  Mr.  Vinton  for  the  defendant 
in  error. 

Mr.  Marsh,  for  the  plaintiffs  in  error,  con 
tended  that  the  entry  of  Hamilton  was  l^al; 
that  the  reservation  from  sale  had  been  with- 
drawn, and  consequently  the  land  was  open; 
that,  if  the  Secretary  of  the  Treasury  must  be 
supposed  to  have  sanctioned  the  first  order,  re- 
serving the  land  for  sale,  so  he  must  be  sup- 
posed equally  to  have  sanctioned  the  second 
order,  authorizing  the  withdrawal  of  the 
reservation;  that  if  Hamilton's  entry  was  legal, 
the  subsequent  selection  of  the  same  land  by 
the  Secretary  was  void,  becailise  the  Act 
of  Congress  only  authorized  him  to  select  un- 
appropriated land,  and  this  was  not  so;  that 
there  was  no  fraud,  or  any  mistake,  on  the  part 
of  the  Register  or  of  Hamilton. 

Mr.  Vinton,  for  the  defendant  in  error,  eon- 
tended  : 

1st.  That  the  selection  of  the  land  in  con- 
troversy, as  school  land,  by  the  Secretary  of 
the  Treasury,  on  the  9th  of  January,  1834, 
vested  the  legal  title  thereof  in  the  State  of 
Ohio.  See  Act  of  the  20th  of  May,  1826,  4 
Stat,  at  Large,  179,  and  Act  of  the  3d  of  March, 
1803,  2  Stat,  at  Large,  225. 

2d.  The  prior  sale  to  Hamilton  and  certifi- 
cate of  purchase  cannot  avail  him,  for  several 
reasons: 

1.  Because  the  title  thus  vested  in  the  State 
overreaches  his  certificate,  and  reaches  back  to 
the  date  of  the  original  selection  of  the  land 
for  schools,  and  the  report  of  it,  as  such,  to 
the  Commissioner  of  the  General  Land  Office. 
Lessee  of  Hammond  v.  Warfield,  2  Harr.  & 
Johns.  158;  17  Ohio,  287,  288. 

It  will  be  insisted  that  this  consequence  re- 
nults  from  the  fact,  that  the  duty  of  making 
the  selections  conferred  on  the  Secretary,  as 
incident  to  its  proper  discharge,  a  discretion,  to 
be  exercised  by  him  in  a  manner  most  bene- 
Ada]  to  the  objects  of  the  grant,  consistent 
with  a  due  regard  to  the  interests  of  the  United 
States;  and  that,  to  exercise    this    discretion 
wisely  and  intelligibly,  he  must  have  at  his 
command  the  means  of  ascertaining  every  fact 
necessary  to  a  proper  selection;  such,  for  ex- 
ample, as  the  ascertainment  of  the  quality  of 
the  land,  which  could  only  be  done  through 
subordinate  agencies.    And  that,  therefore,  the 
selection  of  the  land,  under  the  circular  of  the 
24th  of  Brfay,  1826,  and  the  report  of  it,  by  the 
3  4 6*]   Register,  to  the  General  Land  •Office, 
by  direction  of  the  Secretary,  for  his  decision 
thereon,  being  necessary  and  proper  prelimi- 
nary   steps    towards    carrying    the  act    into 
execution,  had  the  effect  in  law  to  sever  the 
land,  thus  selected  and  reported,  from  the  mass 
of   tlie   public   lands,   until    his   decision   was 
had;  and,  when  approved  by  him,  the  whole 
proceeding  was  in  law  one  act,  i^nd  constituted 
the  selection  by  the  Secretary  required  by  the 
Act  of  the  20th  of  May,  1826. 

That  the  land  was,  from  the  commencement 
€i  the  aet  of  selection,  severed  from  the  mass 
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of  public  lands.    See  Wilcox  v.  Jackson,  13  Pet, 
513. 

2.  Because,  whether  the  title  of  the  State 
overreaches  the  sale  to  Hamilton  or  not,  his 
purchase  was  void,  for  the  reason  that  the  land 
was  at  the  time  withheld  from  sale,  and  could 
not  be  entered  by  him. 

In  support  of  this  position,  it  will  be  insisted 
that  the  selection  and  report  of  the  land  to  the 
General  Land  Office,  being  made  by  the  direc- 
tion of  the  Secretary,  for  his  decision  thereon, 
the  question  of  its  approval  was  in  law  pending 
before  him,  and  under  his  consideration  untu 
his  decision  should  be  made;  which  pending 
consideration  necessarily,  for  the  time  being, 
suspended  the  sale  of  the  lands  selected;  and, 
whether  this  be  so  or  not,  the  sale  was  express- 
ly prohibited  by  the  circular  of  the  30th  of 
August,  1832,  until  the  Register  should  be 
officially  advised  of  the  approval  or  rejection 
of  the  selection  by  the  Secretary. 

It  will  be  claimed,  also,  that  the  power  of 
reservation  from  sale  in  such  case,  is  incident 
to  the  proper  execution  of  the  Act  of  May  20, 
1826,  makmp^  the  grant  of  these  school  lands, 
and  is  also  incident  to  the  general  supervisory 
power  of  the  Secretary  over  the  public  lands 
given  by  the  Act  of  the  26th  of  April,  1812, 
entitled  "An  Act  for  the  establishment  of  a 
General  Land  Office  in  the  Department  of  the 
Treasury,"  which  Act  was  at  that  time  in 
force.    2  Stat,  at  Large,  716. 

It  will  also  be  further  insisted  that,  though 
the  selection  of  these  school  lands  was  special- 
ly intrusted  to  the  Secretary  of  the  Treasury, 
by  the  law  granting  them,  and  required  his  ex- 
press approval,  yet  the  circulars  of  the  24th 
of  May,  1826,  and  the  30th  of  August,  1832, 
issued  by  the  Commissioner  of  the  General 
Land  Office,  prescribing  the  mode  of  selection 
and  withdrawing  the  selected  lands  from  sale, 
will,  in  the  absence  of  proof  to  the  contrary, 
be  presumed  to  have  been  issued  under  the 
direction  and  sanction  of  the  Secretary.  Wil- 
cox V.  Jackson's  Lessee,  13  Pet.  512. 

This,  however,  is  not  a  conclusive  presump- 
tion of  law,  but  belongs  to  that  class  of  pre- 
sumptions which  may  be  rebutted  'by  [•247 
proof.  1  Greenleaf's  Evidence,  sees.  33  and 
34,  page  42. 

And  where  the  facts  of  a  case  are  agreed, 
this  court  will  apply  and  has  applied  to  those 
facts  the  presumptions  of  law  belonging  to  this 
class.  Doddridge  v.  Thompson,  9  Wheat.  483; 
Wilcox  V.  Jackson,  13  Pet.  512,  513. 

3d.  The  sale  to  Hamilton  was  void  because 
the  letter  of  the  Commissioner  of  the  General 
Land  Office  of  the  date  of  the  19th  of  March, 
1833,  giving  to  the  Register  permission  to  with- 
draw the  selection  and  make  another  in  its 
stead,  was  written  without  authority  from  the 
Secretary  of  the  Treasury.  That  it  was  so,  is 
shown  by  the  facts  that  the  said  Commission- 
er subsequently  recommended  the  approval  of 
said  selection  to  the  Secretary,  who,  on  ap- 
peal to  him,  confirmed  it  with  a  full  knowledge 
of  the  sale  to  Hamilton,  of  said  letter  of  the 
19th  of  March,  1833,  and  of  all  the  correspond- 
ence relating  to  the  said  tract  of  land  existing 
at  that  date;  which  facts  rebut  the  presump- 
tion that  might  otherwise  arise  that  said  letter 
was  written  by  authority.  1  Greenleafs  Ev., 
sees.  33  and  34. 
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4th.  Because,  without  the  express  permission 
of  the  Secretary,  the  Commissioner  had  no 
more  authority  to  reject  a  selection  duly  made 
and  reported,  than  he  had  to  confirm  it.  17 
Ohio,  288. 

5th.  Because,  if  said  letter  of  the  I9th  of 
March,  1833,  were  written  hy  authority  of  the 
Secretary,  the  Register  did  not  comply  with 
its  directions,  inasmuch  as  he  withdrew  the 
selection  theretofore  made,  and  made  no  other 
in  its  stead,  and  thus,  as  far  as  in  him  lay, 
defeated  the  grant  altogether. 

Mr.  Justice  McLean  delivered  the  opinion 
of  the  court: 

This  action  of  ejectment  is  here  on  a  writ  of 
error  to  the  Supreme  Court  of  Ohio,  under  the 
25th  section  of  the  Judiciary  Act.  The  plain- 
tiffs in  error  claim  title  to  a  quarter  section  of 
land  under  an  entry  made  with  the  Register 
of  the  Land  Office;  the  defendants  claim  the 
same  as  reserved  for  school  purposes.  As  both 
parties  claim  under  an  Act  of  Congress,  either 
IS  entitled  to  a  writ  of  error  to  have  the  judg- 
ment against  the  right  asserted  revised  in  this 
court. 

By  the  Act  of  the  20th  of  May,  1826,  Con- 
fess gave  school  lands  to  such  townships  and 
fractional  townships  in  the  land  districts  of 
the  United  States  as  had  not  been  provided  for, 
to  be  selected  within  such  towns  nips  by  the 
Secretary  of  the  Treasury,  out  of  any  unappro- 
priated public  lands  within  the  land  district  in 
which  the  township  was  situated.  Under  that 
Act,  fractional  township  No.  1,  ran^e  No.  19, 
of  the  Chillicothe  land  district  of  Ohio  was  en- 
titled to  160  acres  of  land. 
248*]  *0n  the  24th  of  the  same  month  the 
Treasury  Department  issued  a  circular,  through 
the  General  Land  Office,  to  the  Registers  of  the 
different  land  districts,  directing  them  to  make 
selections  of  the  lands  granted  and  return  a 
list  to  the  General  Land  Office,  for  the  appro- 
bation of  the  Secretary  of  the  Treasury. 

The  Register  of  the  Chillicothe  land  district 
caused  to  be  selected  the  southeast  quarter  of 
section  No.  15,  township  2,  range  18,  the  land 
now  in  controversy.  A  return  of  this  selection 
was  made  to  the  General  Land  Office  the  23d 
October,  1828.  This  return  contained  other 
tracts  not  made  as  required  by  the  law,  and 
consequently  the  list  was  returned  to  the 
Register  for  correction.  The  errors  being  cor- 
rected the  list  was  again  returned  to  the  Gen- 
eral Land  Office.  But  afterwards,  in  1832,  a 
circular  from  the  Land  Office  was  directed  to 
the  Register,  accompanied  by  a  printed  form 
and  diroctions  so  tnat  the  returns  of  lands 
selected  should  be  uniform.  The  tracts  selected 
were  required  to  be  noted  and  reserved  from 
sale.  Where  ^ood  land  could  not  be  procured 
in  the  township,  the  selection  was  authorized 
to  be  made  in  the  nearest  adjacent  township 
which  contained  good  land.  The  land  above 
selected  is  not  in  township  No.  1,  range  No. 
19,  nor  in  the  next  adjacent  township;  but  in 
the  nearest  adjacent  township  in  which  good 
land  could  be  procured. 

In  pursuance  of  the  above  instruction,  the 
Register  withheld  the  land  from  sale.  On  the 
7th  March,  1833,  he  informed  the  Commissioner 
that  "some  of  the  selections  which  he  had  re- 
ported were  half  quarter  sections,  and  that 
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others  did  not  lie  either  in  the  township  or  Im 
the  nearest  adjacent  township  where  good  land 
exists,"  ''which  are  not  in  accordance  with  the 
general  rules  laid  down  in  the  Commissioner^ 
last  circular;"  and  he  says,  "I  have  withheld 
from  sale  all  the  lands  selected  which  were 
embraced  in  my  two  reports,"  and  he  inquirei 
whether  the  fact  of  his  having  reported  them 
takes  them  out  of  the  general  rule  prescribed 
for  his  government;  and  whether  he  should 
consider  all  th«  selections  heretofore  made,  and 
have  them  made  in  exact  conformity  to  the  in- 
structions. 

In  answer  to  the  above  the  Commissloiier 
says,  "on  the  subject  of  the  school  lands,  se- 
lected by  you  in  1831,  I  have  to  state  thnt,  as 
there  has  been  no  action  of  the  department  on 
these  selections,  you  are  at  liberty  to  with- 
draw them  and  select  other  lands  in  their 
stead,  in  conformity  to  my  circular  of  the  30th 
August,  1832." 

Under  this  letter,  it  seems,  the  Register  per- 
mitted Hamilton  to  enter  the  land  in  contro- 
versy; but  no  other  school  land  was  selected 
in  lieu  of  it.  On  this  entry  being  made  the 
school  trustees  *of  the  township  ap-  [*249 
pealed  to  the  Secretary  of  the  Treasury, 
against  the  sale  of  the  land,  and  claimed  the 
original  selection.  And  the  same  beuiff  laid 
before  the  Secretary,  he  sanctioned  and  con- 
firmed the  original  selecticm.  This  was  done 
the  9th  January,  1834. 

The  decision  of  this  case  must  depend  upon 
the  validity  of  Hamilton's  entry.  He  had  full 
notice  that  the  quarter  section  had  b^n  select- 
ed for  school  purposes,  and  was  reserved  from 
sale.  This  information  was  given  him  hy  the 
Register  on  his  first  application  to  enter  it.  He 
then  endeavored  to  purchase  it  from  the  trust- 
ees. The  selection  of  that  tract  was  made  at 
first  as  the  law  required,  though  other  tracts 
on  the  same  list  had  not  been  so  selected. 

The  entry  by  Hamilton  may  have  been  per- 
mitted by  the  Register,  through  inadvertenos 
or  mistake.  This  supposition  is  at  least  as 
probable,  and  indeed  more  so,  than  that  bs 
withdrew  the  selection  and  failed  in  his  duty  to 
select  another  tract  in  place  of  it.  But,  in 
whatever  light  this  may  be  viewed,  we  are 
clear,  that  the  Secretary  of  the  Treasury  had 
the  power,  under  the  Act  of  Congress,  to  make 
the  selection;  and  his  decision,  declaring  the 
entry  of  Hamilton  invalid,  was,  under  the  eir* 
cumstanoes,  conclusive.  This  tract,  selected  by 
the  Secretary  under  the  Act  of  1826,  ''is  held 
by  the  same  tenure,  as  provided  in  the  seeond 
section  of  that  Act,  and  upon  the  same  terms 
for  the  support  of  schools,  in  such  township, 
as  section  number  sixteen  is  held."  By  the  Act 
of  the  3d  March,  1803,  it  is  declared  that  lands 
appropriated  for  schools,  shall  be  vested  in 
the  Legislature  of  the  State  in  trust,  etc,  and 
in  the  same  Act,  section  number  sixteen  in 
each  township  was  designated  for  school  pur- 
poses. If,  therefore,  the  quarter  section  ia 
dispute  was  legally  selected  for  school  purposes, 
the  le^l  title  became  vested  in  the  Lc^^islature 
of  Ohio. 

The  general  duties  of  the  Commissioner  of 
the  General  Land  Office  are  required  to  be  per- 
formed "under  the  direction  of  the  head  of  the 
Treasury  Department."  And  where  a  duty  is 
especially   enjoined  on  the  Secretary   of   the 
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Treasury,  although  he  may  perform  it  through 
the  Commissioner  of  the  General  Land  Office, 
who  may  well  be  presumed  to  act  under  his 
authority  where  the  contrary  does  not  appear; 
yet  where  the  Secretary  has  interposed  and  de- 
cided the  matter,  as  in  the  case  under  con- 
sideration, his  decision  must  be  considered  as 
the  only  one  under  the  law.  So  far,  then,  as 
the  sanction  of  the  Secretary  was  given  to  the 
appropriation  of  the  land  in  dispute,  to  school 
purposes,  it  must  be  considered  as  a  valid  ap- 
propriation. 

This  view  imposes  no  hardship  on  Hamilton, 
as  he  had  notice  of  the  tract  selected,  and  his 
250*]  repeated  attempts  to  purchase  the  *8ame 
land  cannot  be  favorably  considered  by  the 
court.  Under  the  circumstances,  no  right  be- 
came vested  in  him,  by  reason  of  his  entry  of 
the  land,  which  could  be  regarded  or  enforced 
by  a  court  of  equity. 

The  judgment  of  the  State  Court  is  therefore 


OROEB. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Supreme  Court 
of  the  State  of  Ohio,  and  was  argued  by  coim- 
sel;  on  consideration  whereof,  it  is  now  here 
ordered  and  adjudged  by  this  court,  that  the 
judgment  of  the  said  Supreme  Court  in  this 
cause  be,  and  the  same  is  hereby  affirmed,  with 
costs. 


JOHN    GLENN    and    Charles    M.    Thruston, 

Appellants, 

V. 

THE  UNITED  STATES. 

Grantee  under  Spain  of  Louisiana  lands,  with 
eonditions  unperformed,  cannot  demand  con- 
firmation of  title  from  U.  S. — ^limitation  of 
time  to  complete  titles. 

lo  1706,  when  Delaisus  was  commandant  of  the 
port  of  New  Madrid,  be  exercised  the  powers  of 
satMlelegate,  and  bad  autbority.  under  the  instruc- 
tions of  tbe  Governor-General  of  Louisiana,  to  malce 
coDdltionml  grants  of  land. 

He  made  a  grant  to  Glamorgan,  who  stipulated 
apon  bU  part  that  be  would  introduce  a  colony 
from  Canada,  fOr  tbe  purpose  of  cultivating  bemp 
and  mftklng  cordage. 

This  obligation  ne  entirely  failed  to  perform. 

By  tbe  laws  and  ordinances  of  tbe  Spanish  colo- 
nial government  (which  this  court  is  bound,  under 
the  Act  of  1844,  to  adopt,  as  one  of  their  rules  of 
dedsloo),  this  condition  bad  to  be  performed  be- 
fore Clamorgan  could  become  possessed  of  a  per- 
f#«t  title. 

The  difference  between  this  case  and  that  of  Ar- 
redoDdo  explained. 

If  tbe  Spanlsb  Governor  wonld  have  refused  to 
complete  tbe  title,  this  court,  acting  under  tbe  laws 
of  Coiigreas,  must  also  decline  to  confirm  it. 

After  the  cession  of  tbe  Province  of  Louisiana  to 
the  United  States,  Clamorgan  could  not  legally 
have  taken  anv  steps  to  fulfill  bis  condition.  He 
wss  forbidden  by  Isw.  By  tbe  treaty  of  cession,  no 
psrUcular  time  was  allowed  for  grantees  to  com- 
plete their  imperfect  grants.  It  was  left  to  tbe  Po- 
litical Department  of  the  government,  and  Congress 
secordlnny  acted  npon  tbe  subject. 

The  8a  day  of  March,  1804,  was  tbe  time  fixed  by 
Congress,  snd  tbe  grsnt  must  now  be  judged  of 
as  tt  stood  upon  that  day. 

rIS  was  an  appeal  from  the  District  Court 
of  tlie  United  SUtes  for  the  SUte  of  Ar- 
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Glenn  and  Thruston,  the  appellants,  filed  a 
petition  in  the  District  Court  of  Arkansas,  on 
the  24th  of  January,  1846,  in  virtue  of  the  Act 
of  1824,  as  revived  hy  the  Act  of  1844,  claim- 
ing confirmation  of  a  concession  of  a  large  tract 
of  country  which  lies  partly  in  Arkansas  and 
partly  in  Missouri,  consisting  of  nearly  half  a 
million  of  acres  of  land  and  known  as  the  Cla- 
morgan grant. 

*The  circumstances  of  this  grant  are  [*251 
fully  set  forth  in  the  opinion. 

The  District  Court  decided  against  the  claim 
and  the  petitioners  appealed  to  this  court. 

It  was  argued  hy  Messrs.  Wehster  and 
Johnson  for  the  appellants,  and  Mr.  Crit- 
tenden (Attorney-General)  for  the  United 
States.  The  points  made  hy  the  counsel  re- 
spectively were  the  following. 

For  the  appellants: 

1st.  Because  if  the  concession  was  upon  con- 
ditions they  were  conditions  subsequent  to  the 
vesting  of  the  estate  in  the  grantee,  and  could 
only  be  taken  advantag^e  of  by  some  proceeding 
for  that  purpose  instituted  by  Spain,  or  by 
France,  or  by  the  United  States  claiming  under 
Spain,  and  no  such  proceedings  have  been  in- 
stituted.   3  Am.  St.  Papers,  270;  5  Id.  704. 

2d.  Because  if  the  concession  was  upon  con- 
ditions which  should  have  been  complied  with 
in  order  to  vest  the  estate  as  against  Spain, 
whilst  the  conditions  were  practicable  and 
might  have  been  performed  by  the  grantee,  the 
estate  vested  without  such  performance  because 
the  province  was  ceded  by  Spain  before  the 
time  for  performance  had  expired,  and  because 
of  the  change  of  government,  manners,  etc., 
consequent  on  that  cession.  The  United  States 
V.  Arredondo  et  al.  6  Pet.  706;  Soiilard  et  al. 
V.  The  United  States,  4  Pet.  611;  Delr.ssus  v. 
The  United  States,  9  Pet.  117;  The  United 
States  V.  Percheman,  7  Pet.  61 ;  Strother  v.  Lu- 
cas, 12  Pet.  410;  The  United  States  v.  Forbes, 
16  Pet.  173;  The  United  States  v.  King,  3  How. 
773;  Chouteau  v.  Eckhart,  2  How.  344;  The 
United  States  v.  Lawton  et  al.  6  How.  10; 
Hughes  et  al.  v.  Edwards  et  al.  9  Wheat.  489; 
2  Black.  167;  2  Thomas'  Coke,  18. 

3d.  Because  there  was  a  sufficient  survey  of 
the  grant;  and, 

4th.  Because  no  such  survey  was  necessary, 
the  calls  of  the  grant  being  sufficiently  certain 
of  themselves  to  separate  the  land  granted  from 
the  rest  of  the  royal  domain. 

6th.  That  the  District  Court  had  jurisdiction 
over  the  claim.  Act  of  26  May,  1824,  ch.  173, 
4  Stat,  at  Large,  62;  Act  of  9  July,  1832,  ch. 
180,  4  Stat,  at  Larg^,  666;  Act  of  17  June,  1844, 
ch.  96,  6  Stat,  at  Large,  676. 

6th.  That  the  decision  of  the  District  Court 
of  Missouri  was  no  bar  to  this  suit. 

Mr.  Crittenden,  for  the  United  States: 

I.  That  the  claim  is  barred  under  both  the 
Act  of  1824  and  1832. 

*n.  That  Delassus  had  no  authority  [*252 
to  make  such  a  concession,  and  the  burden  of 
proof  is  on  the  claimants  to  show  that  he 
had  such  authority. 

m.  That  the  concession  could  not  have  been 
perfected  into  a  complete  title,  from  the  politi- 
cal considerations  mentioned. 

rV.  That   the   conditions   of  the   concession 

were  never  performed  during  the  sovereignty 

I  of  Spain  over  the  country,  or  since,  and  that 
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Clamorgan  must  be  considered  as  having  aban- 
doned the  claim. 

V.  That  the  cession  of  Louisiana  to  the 
United  States  did  not  make  the  concession  ab- 
solute, without  the  performance  of  the  condi- 
tions. 

VI.  That  the  survey  of  1806  was  void  for 
want  of  authority  to  make  it. 

VII.  That  the  concession  is  void  for  imcer- 
tainty  in  the  description  of  the  land  intended 
to  be  conceded. 

That  Clamorgan  lost  all  claim  to  have  the 
concession  perfected  into  a  complete  title,  even 
if  it  had  been  in  all  other  respects  unobjection- 
able, by  his  failure  to  comply  with  the  requisi- 
tions of  the  23d  article  of  Morales'  regulations 
of  1799,  to  make  known  his  incomplete  title 
within  the  six  months  limited  by  that  article. 
Read  the  23d  article  in  connection  with  the 
four  preceding  articles.    2  White's  Recop.  240. 

Mr.  Justice  Catron  delivered  the  opinion  of 
the  court: 

In  August,  1796,  James  Clamorgan  petitioned 
Colonel  Delassus,  then  acting  as  commandant 
of  the  post  and  dependency  of  New  Madrid, 
for  a  grant  of  land  fronting  on  the  Mississippi 
River,  for  many  miles,-  and  running  back  to 
the  western  branches  of  White  River,  includ- 
ing a  section  of  country  equal  in  area  to 
536,904  arpcnts,  as  was  afterwards  ascertained 
by  measurement.  To  obtain  title  and  posses- 
sion of  this  large  quantity  of  land,  Clamorgan 
represented  that  he  was  a  merchant  residing  in 
St.  Louis;  that  he  had  been  strongly  encour- 
aged by  the  Governor-General  of  the  Province 
of  Louisiana  to  establish  a  manufactory  of 
cordage,  fit  and  proper  for  the  use  of  his  Span- 
ish Majesty's  vessels,  and  especially  for  the  ne- 
cessities of  the  Havana,  to  which  place  His  Ex- 
cellency desired  the  petitioner  to  export  the 
cordage,  imder  his,  the  Governor-General's,  pro- 
tection; of  which  facts  the  commandant  was 
advised,  so  that  he  might  exercise  his  power  to 
favor  an  enterprise  likely  to  become  very  im- 
portant to  the  prosperity  of  the  dependency, 
and  very  lucrative  to  all  the  inhabitants  of  Up- 
per Louisiana.  Furthermore,  that  the  petition- 
er, Clamorgan,  was  then  connected  in  corre- 
spondence and  interest  with  a  powerful  house 
in  Canada,  which  might  procure  for  him  a  suf- 
ficient number  of  cmtivators  to  teach  in  that 
253*]  region  *the  manner  of  cultivating  hemp, 
and  fabricating  it  into  various  kinds  of  cordage, 
in  the  most  perfect  manner,  so  as  thereby  to 
respond  to  the  views  of  the  General  Govern- 
ment; which  desired  the  prosecution  of  this 
enterprise  by  all  proper  and  honest  means  that 
possibly  could  be  used,  in  order  to  exempt  His 
Majesty  from  drawing  in  future  from  foreign- 
ers this  article  so  important  for  the  equipment 
of  his  vessels. 

Clamorgan  further  stated,  that  "it  is  with 
this  hope,  that  the  petitioner  has  actively  made 
the  most  pressing  demands  to  obtain  from  his 
correspondents  in  Montreal  a  considerable  num- 
ber of  people  proper  for  this  culture,  who  must 
of  necessity  by  inducement  be  attracted  hither, 
although  at  this  moment  the  political  circum- 
stances of  Canada  appear  to  oppose  it;  but  in 
more  favorable  times  hereafter  this  object  may 
undoubtedly  be  obtained.  Notwithstanding 
which,  the  petitioner  is  obliged  to  assure  him- 
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self,  in  advance,  from  you.  Monsieur,  a  titie 
which  may  guarantee  to  him  the  proprietorslii^ 
of  a  quantity  of  arable  land,  proportioned  to 
his  views,  in  order  to  form  an  extensive  est«b> 
lishment,  as  soon  as  the  time  shall  appear  fa- 
vorable to  his  enterprise,  and  as  soon  as  his 
correspondents  shall  be  able,  without  compro- 
mitting  their  sense  ojf  duty,  to  cause  to  emi- 
grate to  this  country  the  number  of  people 
necessary  to  give  birth  to  this  culture,  so  much 
desired  by  the  government." 

'^Considering,  Monsieur,  this  exposition  of 
the  petitioner,  and  the  particular  reconunenda- 
tions  of  His  Excellency  the  Governor-General 
of  the  province,  the  petitioner  hopes  that  yon 
will  be  pleased  to  grant  him  the  quantity  of 
land  which  he  desires  to  obtain,  as  well  in  or- 
der to  favor  him,  the  execution  of  all  ^vhich 
may  contribute  to  the  future  success  of  his  pro- 
ject, as  to  furnish  him  the  means  of  attracting 
hereafter  from  a  foreign  country  an  emigration 
of  cultivators,  which  may  not,  perhaps,  be  ob- 
tained until  after  a  considerable  lapse  of  time, 
and  upon  promises  of  rewards,  which  the  peti- 
tioner will  be  obliged  to  fulfill  in  their  favor.*" 

The  land  solicited  is  then  described;  and  the 
petitioner  proceeds  to  set  forth  the  title  be  de- 
sires: "To  the  end  that  as  soon  as  it  may  be  In 
the  power  of  the  petitioner,  he  may  be  able  to 
estaolish  and  select,  in  the  tract  of  land  so  de- 
manded, those  portions  which  shall  be  best 
fitted  to  improve  for  the  culture  of  hemp;  be- 
cause, inasmuch  as  a  great  tract  of  said  lands 
is  now  drowned  in  swamps  and  unimprovable 
lowland,  making  it  impossible  to  fix  establish- 
ments in  its  whole  extent;  all  to  be  done  that 
the  petitioner  may  enjoy  the  land,  and  dispose 
of  it  always  as  a  property  belonging  to  him, 
his  heirs  or  assigns;  and  also  may  distribute 
them,  or  part  of  them,  if  he  think  fit,  in  favor 
of  such  person  or  persons  as  he  may  judge 
proper,  to  attain,  as  far  *as  on  him  de-  [*a54 
pends,  the  accomplishment  of  his  project;  and 
the  petitioner  will  never  cease  to  return  thanks 
for  your  favors." 

To  this  demand  of  Clamorgan,  the  command- 
ant responded,  and  proceeded  to  grant  as  fol- 
lows: ''Since,  by  the  exposition  contained  in 
this  petition,  the  means  of  the  petitioner  are 
apparent  to  me,  and  his  new  connection  with 
the  house  of  Todd,  which  will  be  able  to  facili- 
tate to  him  the  accomplishment  of  the  enter- 
prise proposed,  the  profit  whereof,  if  it  suc- 
ceed, will  redound  in  part  to  the  advantage  of 
this  remote  country,  miserable  on  account  of 
its  small  actual  population;  and  I  give  particu- 
lar attention  to  the  recommendations  which 
Sefior  the  Baron  de  Carondelet,  Governor-Gen- 
eral of  these  provinces,  has  communicated  to 
me,  when  he  thought  fit  to  appoint  me  com- 
mandant of  this  post  and  its  dependencies,  *to 
seek  by  all  means  the  mode  of  increasing  the 
population,  and  of  encouraging  agriculture  in 
all  its  branches,  and  particularly  the  cultiva- 
tion of  hemp,'  it  appearing  to  me  that  the  prop- 
ositions which  the  petitioner  makes  are  con- 
ducive to  the  attainment  of  this  last  recom- 
mendation. In  virtue  of  this,  I  concede  to  him, 
for  him  and  his  heirs,  the  tract  of  land  which 
he  solicits,  in  the  place  and  with  the  same 
boundaries  that  he  prays  for,  provided  there  is 
injury  to  no  one ;  and  so  that  the  same  may  be 
established,  he  shall  cause  a  survey  to  be  made, 
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not  obliging  bim  to  aceomplish  this  immediate- 
ly, as  from  the  excessive  extent  of  space,  it 
would  cause  him  great  expense,  if  it  were  done 
before  the  arrival  of  the  families,  which  he  is 
bound  to  cause  to  come  from  Canada;  but  so 
that  on  their  arrival,  and  being  put  lu  posses- 
Aion,  it  shall  be  his  duty  to  secure  his  prop- 
erty,  by  means  of  exercising  the  power  of  sur- 
vey, in  order  afterwards  that  he  may  make  ap- 
plication to  the  Governor-General,  to  obtain 
bis  approval  with  the  title  in  form  of  this  his 
concession." 

By  various  conveyances,  the  foregoing  claim 
was  vested  in  Glenn  and  Thruston,  who  filed 
their  petition  in  the  District  Court  of  Arkansas, 
seeking  to  have  it  confirmed  according  to  tlie 
Act  of  1844.  They  set  forth  Glamorgan's  ap- 
plication; the  commandant's  decree  thereon, 
and  the  mesne  conveyances. 

The  Attorney  of  the  United  States  answered, 
and  among  other  grounds  of-  defense  set  up  and 
alleged,  that  he  was  wholly  uninformed  as  to 
the  several  statements  and  allegations  con- 
tained in  the  petition;  that  he  denied  the  said 
statements  and  allegations,  and  required  *  full 
proof  thereof;  as  well  as  of  all  other  matters 
and  things  necessary  or  material,  to  establish 
the  validity  of  the  claim  of  said  James  Clamor- 


On  these  issues  the  parties  went  to  trial. 

The  petitioners  established  by  proof  that 
Glamorgan's  application,  and  the  Governor's  de- 
255*]  cree  thereon,  were  genuine;  and  *also 
proved  a  due  execution  of  the  several  convey- 
ances vesting  title  in  Glenn  and  Thruston.  No 
other  evidence  waa  introduced  by  either  side. 
The  District  Court  dismissed  the  petition;  and 
from  that  decree  an  appeal  was  prosecuted  to 
this  court. 

No  controversy  has  been  raised  drawing  in 
question  the  validity  of  the  mesne  conveyances ; 
nor  do  we  suppose  there  is  any  difficulty  in  lo- 
cating the  land  demanded  in  Glamorgan's  peti- 
tion: prima  facie,  its  locality  is  sufficiently  de- 
scribed to  authorize  a  survey  thereof  according 
to  Spanish  usages. 

As  regards  the  commandant's  power  to  make 
the  concession  to  Glamorgan  there  is  more  dif- 
ficulty. In  1796,  when  Delassus  was  command- 
ant at  the  post  of  New  Madrid,  he  also  acted  as 
sub-delegate  and  exercised  the  faculty  of  grant- 
ing eonoessions  for,  and  ordering  surveys  of 
land.  In  the  exercise  of  his  functions  he  was 
directly  subordinate  to  the  Governor-General 
at  New  Orleans;  and  acted  according  to  his  in- 
structions. Nor  was  he  in  any  degree  depend- 
ent on  the  Lieutenant-Governor  of  Upper 
Louisiana,  residing  at  St.  Louis;  as  appears  by 
a  letter  of  August  26,  1799,  from  Morales  to 
Delassus,  reciting  the  facts.  The  letter  is 
found  in  document  12  of  Senate  Documents,  2d 
Session  21st  Confess,  p.  29,  and  filed  as  evi- 
dence by  Judge  Peck,  preparatory  to  his  trial 
before  the  Senate  of  the  United  States. 

In  a  deposition  of  Delassus,  forming  part  of 
the  documents  filed  before  the  Board  of  Com- 
missioners for  Missouri,  in  1833,  and  after- 
wards returned  by  them  for  the  consideration 
of  Congress,  Delsssus  states  the  fact  that  he,  as 
commandant  at  New  Madrid,  exercised  the  pow- 
ers of  sub-delegate.  Doc.  No.  59,  p.  17,  H. 
Rents.  1st  Session,  24th  Congress. 

This  commandant's  powers  were  therefore 
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co-extensive  with  those  of  the  Ueuteuant-Gov- 
emor  at  St.  Louis,  in  distributing  the  public 
domain.  Having  acted  imder  the  Governor - 
General,  to  whose  orders  and  instructions  the 
commandant  was  bound  to  conform,  it  becomes 
necessary  to  ascertain  what  these  instructions 
were  in  the  present  instance;  and  taking  the 
facts  stated  m  Glamorgan's  memorial,  and  in 
Delassus'  decree  thereon,  to  be  true  (as  we  are 
compelled  to  do),  it  is  sufficiently  manifest,  as 
we  think,  that  the  commandant  did  stipulate 
with  Glamorgan,  in  accordance  with  the  Gov- 
emor-GeneraFs  instructions.  That  the  Gov- 
ernor-General had  power  thus  to  contract  was 
held  by  this  court,  when  the  agreements  of 
Maison  Rouge,  and  Bastrop,  were  before  it  for 
adjudication;  and  having  done  the  same 
through  his  deputy  in  this  instance,  the  acts 
of  that  deputy  cannot  be  called  in  question,  on 
the  assumption  that  he  exceeded  his  powers. 

In  the  document  No.  69,  above  referred  to, 
Delassus  states  *what  his  practice  was,  [*256 
in  giving  out  concessions.  He  kept  no  books 
in  which  the  fact  was  recorded;  all  he  did 
was  to  indorse  his  decree  on  the  petition,  and 
return  it  to  the  party  demanding  the  land;  and 
the  party  might  hand  it  to  the  surveyor,  or  re- 
tain it,  at  his  option.  That  he,  Delassus,  be- 
lieved the  surveyor  made  a  note  of  the  conces- 
sion of  record :  -but  whether  before  or  after  the 
survey  was  made,  he  knew  not,  as  that  matter 
did  not  concern  the  deponent.  That  no  time 
was  limited  within  which  the  party  was  bound 
to  survey. 

Thus  it  appears  that  Glamorgan  got  the  pa- 
per title  relied  on,  in  the  ordinary  form,  and 
which  he  retained  in  his  own  hands  until  after 
Upper  Louisiana  was  delivered  to  the  United 
States  in  March,  1804.  No  possession  was 
taken  of  the  land,  or  any  part  of  it,  nor  was  it 
surveyed  during  the  time  Spain  governed  the 
country;  nor  has  any  claimant  under  Glamor- 
gan ever  had  possession,  so  far  as  this  record 
shows. 

The  surveys  produced  to  us  are  private  ones, 
and  of  no  value  in  support  of  the  claim.  And 
this  brings  us  to  a  consideration  of  the  mere 
title  paper,  standing  alone.  On  its  true  mean- 
ing this  controversy  depends. 

1.  The  petition  of  Glamorgan,  and  Delassus' 
decree  on  it,  must  be  construed  together;  there 
being  a  proposition  to  do  certain  acts  on  the 
one  side,  and  an  acceptance  on  the  other,  limit- 
ed by  several  restrictions. 

2.  What  is  stated  in  either  paper  as  to  facts 
or  intent,  must  be  taken  as  true. 

Such  are  the  rules  laid  down  in  Boisdor^'s 
case,  11  How.  87,  and  which  apply  here. 

The  country  was  vacant,  and  greatly  needed 
population;  which  could  only  be  drawn  from 
abroad;  and  this  population  Glamorgan  stipu- 
lated that  he  would  supply,  and  establish  a 
colony  from  Canada  on  the  land.  That  he 
would  introduce  cultivators  of  hemp,  and  arti- 
sans skilled  in  the  manufacture  of  cordage ;  and 
would  grow  hemp  and  make  cordage,  to  an  ex- 
tent so  large  as  to  be  of  national  consequence. 

On  the  faith  of  these  promises  the  grant  was 
made.  As  already  stated,  no  step  was  taken 
by  Glamorgan  to  perform  the  contract;  all  that 
he  did  was  a  presentation  of  his  petition,  and 
the  obtaining  of  Delassus'  approval  and  decree 
on  it.    This  paper  he  retained  about  thirteen 
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years,  when  it  was  assigned  to  Pierre  Choteau, 
May  2d,  1809,  by  a  deed  of  conveyance  for  the 
land  claimed.  In  view  of  these  facts,  several 
legal  considerations  arise. 

It  was  held  in  Arredondo's  case,  6  Peters, 
711,  that,  by  consenting  to  be  sued,  the  United 
States  had  submitted  to  judicial  action,  and 
considered  the  suit  as  of  a  purely  judicial  char- 
957*]  acter,  *  which  the  courts  were  boimd 
to  decide  as  between  man  and  man  litigating 
the  same  subject  matter;  and  that,  in  thus  de- 
ciding, the  courts  were  restricted  within  the 
limits,  and  governed  by  the  rules  Congress 
had  prescribed.  The  principle  rules  applicable 
here,  are,  that  in  settling  the  question  of  va- 
lidity of  title,  we  are  required,  by  the  Act  of 
1824,  to  proceed  in  conformity  with  the  prin- 
ciples of  justice;  according  to  the  law  of  na- 
tions; the  stipulations  of  the  Treaty  by  which 
the  coimtry  was  acquired,  and  the  proceedings 
imder  the  same;  the  several  Acts  of  Congress 
in  relation  thereto;  and  the  laws  and  ordi- 
nances of  the  government  from  which  the 
claim  is  alleged  U)  have  been  derived. 

When  deciding  according  to  the  law  of  na- 
tions, and  the  stipulations  of  the  Treaty,  we  are 
bound  to  hold,  that  such  title  as  Glamorgan  had 
by  his  concession,  or  first  decree,  stood  secured 
to  him  as  private  property;  and  that  the  claim 
being  assignable,  the  complainants  represent 
Glamorgan.  And  this  brings  us  to  the  ques- 
tion as  to  what  right  was  acquired  by  the  con- 
cession, according  to  the  laws  and  ordinances 
of  the  Spanish  Colonial  Government,  existing 
and  in  force,  when  the  grant  was  made.  By 
these,  the  commandant,  Delassus,  had  author- 
ity to  contract,  and  give  concessions,  and  make 
orders  of  survey,  by  first  decrees,  either  with 
or  without  conditions;  as  this  court  held  in  the 
case  of  Soulard  v.  The  United  States,  10  Pet. 
144;  provided  the  concession  was  founded  on  a 
consideration  prima  facie  good,  either  past, 
when  the  concession  was  made,  or  to  follow  in 
future.  Here,  the  consideration  was  to  arise, 
by  future  performance,  on  the  part  of  the 
grantee.  But,  it  is  insisted  that  forasmuch  as 
a  title  vested  in  Glamorgan  by  the  grant  to 
him,  eyen  admitting  that  it  was  incumbered 
with  conditions,  still,  as  their  performance  was 
to  happen  subsequent  to  the  vesting  of  the  es- 
tate, the  want  of  performance  could  only  be 
taken  advantage  of  by  a  proceeding  instituted 
by  government  for  that  especial  purpose;  nor 
could  want  of  performance  be  set  up  as  a  de- 
fense in  this  suit. 

If  the  premises  assumed  were  true,  the  con- 
clusion would  necessarily  follow;  and  Arre- 
dondo's  case  is  relied  on  in  support  of  this  posi- 
tion and  as  governing  the  present  case.  That 
proceeding  was  founded  on  a  perfect  title,  hav- 
ing every  sanction  the  Spanish  government 
could  confer.  It  was  brought  before  the 
courts  according  to  the  6th  section  of  the  Act 
of  May  23,  1828,  which  embraced  perfect  titles, 
and  was  only  applicable  to  suits  in  Florida. 

The  subsequent  condition  there  relied  on  to 
annul  the  grant,  was  rendered  immaterial,  and 
perhaps  impossible,  by  the  grantor  himself,  as 
this  court  held;  and  the  grantee  discharged 
from  its  performance.  But  in  Glamorgan's 
258*]  case,  the  conditions  to  occupy  *and 
cultivate  were  precedent  conditions;  they  ad- 
dressed themselves  to  the  Governor-General, 
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and  their  performance  was  required  in  advance. 
Before  any  right  existed  in  Glamorgan  to  ap- 

gly  for  a  complete  title,  or  even  to  have  a  pub- 
c  survey,  preparatory  to  such  application,  he 
was  bound  by  his  contract  to  establish  his  col- 
ony on  the  land;  and  furthermore,  to  set  up  his 
manufactory  to  make  cordage,  and  to  supply 
it  with  hemp  grown  on  the  land,  unless  these 
conditions  were  waived  on  the  part  of  the 
Spanish  government.  And  as  we  are  called 
on  by  the  complainants  to  adjudge  the  validity 
of  this  claim,  and  to  order  that  a  patent  shaU 
issue  for  the  land,  in  the  name  of  the  United 
States,  it  necessarily  follows,  the  same  duty  la 
imposed  on  us  that  would  have  devolved  on  the 
Governor-General,  had  the  Spanish  govenuneat 
continued  in  Louisiana. 

By  the  Spanish  regulations,  Glamorgan  was 
not  recognized  as  owner  of  a  legal  title  without 
the  further  act  of  the  King's  deputy,  the  Gor- 
emor-General;  or  the  Intendant-General,  after 
the  power  to  make  perfect  ffrants  was  conferred 
on  him.  Until  this  was  done,  the  legal  title 
remained  in  the  crown;  and  the  same  rule  has 
been*  applied  in  this  coimtry;  no  standing  can 
be  allowed  to  imperfect  and  unrecognized 
claims  in  the  ordinary  judicial  tribunals,  until 
confirmed  either  by  Congress  directly,  or  by  a 
special  tribunal  constituted  by  Gongresf>  for 
that  purpose. 

For  our  opinion  more  at  large  on  this  subject, 
we  refer  to  the  case  of  Menard  v.  Massey,  8 
How.  306,  306,  307. 

As  we  are  asked  to  decree  the  final  title,  and 
bound  to  do  so,  in  like  manner  that  the  Spaniah 
Governor-General  or  Intendant  was  bound,  it 
follows  we  may  refuse,  for  the  same  legal  rea- 
sons that  they  could  refuse.  And  the  question 
presented  is,  whether  we  are  bound  to  refuse, 
according  to  the  face  of  the  contract  sued  on, 
and  in  conformity  to  our  previous  decisions  in 
other  cases,  depending  on  similar  principles. 

Very  many  applications  made  for  perfect  ti- 
tles to  the  District  Courts,  under  the  Act  of 
1824,  have  been  resisted,  because  subsequent 
conditions  had  not  been  complied  with:  First, 
such  as  mill  grants  in  Florida,  where  the  usual 
quantity  of  16,000  acres  was  given  by  conces- 
sion, with  the  condition  that  the  mill  should 
be  built  within  a  specified  time:  Second, 
where  grants  were  made  for  the  purpose  of  cul- 
tivation, and  no  cultivation  followed,  as  in  the 
case  of  Wiggins,  14  Pet.  and  of  Boisdor^,  11 
How.:  Third,  where,  by  the  concession,  parties 
were  required  by  special  regulations  to  levee 
and  ditch  on  the  river's  front  in  Lower  Louisi- 
ana. These  were  subsequent  conditions,  just  as 
much  as  the  introduction  of  a  colony  of  hemp 
growers,  and  the  manufacture  of  cordage,  by 
Glamorgan;  and  yet,  no  one  has  ever  success- 
fully maintained  that  a  party  having  such  con- 
cession, could  *hold  the  land  and  obUiin  [*259 
a  perfect  title,  although  he  did  not  build  the 
mill,  nor  occupy  and  cultivate,  nor  levee  and 
ditch,  founded  on  the  assumption  that  perform- 
ance was  unnecessary.  In  all  these  cases  it 
was  held  that  performance  was  a  condition 
precedent  and  the  real  equity,  on  which  a  fa- 
vorable decree  for  a  patent  could  be  founded, 
under  the  Act  of  1824. 

If  Glamorgan's  concession  carries  with  ft 
conditions,  similar  in  principle,  it  must  abide 
by  this  settled  rule  of  decision.    This  depends 
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on  the  true  meaning  of  liis  contract  with  the 
Spanish  authorities.  He  agreed  to  establish  a 
colony  by  introducing  a  foreign  population, 
and  to  grow  hemp  and  manufacture  cordage, 
to  an  amount  so  large  as  to  make  it  a  national 
object.  By  these  promises  he  obtained  a  conces- 
sion for  more  than  half  a  million  of  arpents  of 
land.  A  promise  of  performance  was  the  sole 
ground  on  which  the  Spanish  commandant 
made  the  concession;  and  actual  performance 
was  to  be  the  consideration  on  which  a  com- 
plete title  could  issue. 

So  far  from  complying,  Glamorgan  never 
took  a  single  step,  after  the  agreement  was 
made;  and  m  1809  sold  out  his  claim  on  specu- 
lation, for  the  paltry  sum  of  fifteen  hundred 
dollars.  Under  these  circumstances  we  are 
called  on  to  decide  in  his  favor,  according  to 
the  princ'ples  of  justice:  this  being  the  rule 
prescribed  to  us  by  the  Act  of  1824,  and  the 
Spanish  regulations.  To  hold  that  an  individ- 
ual ahould  have  decreed  to  him,  or  to  his  as- 
signees, a  domain  of  land  more  than  equal  to 
seven  hundred  square  miles>  for  no  better  rea- 
son than  that  he  had  the  ingenuity  to  induce  a 
Spanish  commandant  to  grant  the  concession, 
founded  on  extravagant  promises,  not  one  of 
which  was  ever  complied  with,  would  shock 
all  sense  of  justice.  And  such  decision  would 
be  equally  contrary  to  the  policy  pursued  by 
Spain,  which  was,  to  make  grants  for  the  pur- 
pose of  settlement  and  inhabitation,  and  not  to 
the  end  of  mere  speculation.  We  so  held  in 
Boisdor^'s  case,  11  How.  96,  and  the  principle 
applies  even  more  strongly  in  this  case  than  it 
did  in  that;  as  there,  something  was  done  to- 
wards compliance;  and  here  nothing  has  been 
attempted. 

The  remaining  ground  on  which  the  com- 
plainants demand  a  confirmation  is  the  follow- 
ing: "Because  if  the  concession  was  upon  con- 
ditions which  should  have  been  complied  with 
in  order  to  vest  the  estate  as  against  Spain, 
whilst  the  conditions  were  practicable  and 
might  have  been  performed  by  the  grantee,  the 
estate  vested  without  such  performance,  be- 
cause the  province  was  ceded  by  Spain  before 
the  time  for  performance  had  expired,  and  be- 
eauae  of  the  change  of  government,  manners 
etc^  consequent  on  that  session. 

That  Glamorgan  could  take  no  step  after  the 
change  of  government,  is  not  open  to  contro- 
versy. 

260*]  *By  the  14th  section  of  the  Act  of 
Karch  28,  1804,  which  established  the  Terri- 
tories of  Orleans  and  Louisiana,  Glamorgan  was 
prevented  from  doing  any  further  act  in  sup- 
port of  his  title,  had  he  been  disposed  so  to  do. 
He  was  positively  prohibited  from  making  set- 
tlements on  the  land,  or  making  a  survey  of  it, 
under  the  penalty  of  fine  and  imprisonment. 
But  no  advantage  resulted  from  this  provision 
to  claimants  whose  concessions  carried  with 
them  conditions  that  had  not  then  been  com- 
plied with. 

The  let  section  of  the  Act  of  1824,  in  con- 
formity to  which  we  are  now  exercising  juris- 
diction, limits  the  courts,  as  to  the  validity  of 
title  and  standing  of  the  various  claims,  to  the 
condition  they  held  before  the  lOth  of  March, 
1804. 

By  the  8d  article  of  the  Treaty  of  Gession  by 
which  T-^"f«^«^  was  acquired,  it  was  stipulated 
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that  the  inhabitants  of  the  ceded  country  should 
be  admitted  as  soon  as  possible,  and  becomo 
citizens  of  the  United  States,  and  be  main- 
tained in  the  free  enjoyment  of  their  property 
in  the  meantime.  But  no  time  was  provided 
by  the  Treaty  within  which  conditions  ap- 
pertaining to  imperfect  grants  of  land  might 
be  performed;  this  was  left  to  the  justice  and 
discretion  of  our  government;  and  in  a  due  ex- 
ercise of  that  discretion,  the  Acts  of  1804  and 
1824  were  passed;  and  to  these  Acts  of  Con- 
gress, the  2d  section  of  the  Act  of  1824  com- 
mands us  to  conform. 

The  Treaty  addressed  itself  to  the  Political 
Department;  and  up  to  the  passing  of  the  Act 
of  1824,  that  department  alone  had  power  to 
perfect  titles,  and  administer  equities  to  claim- 
ants. And  when  judicial  cognizance  was  con- 
ferred on  the  courts  of  justice  to  determine 
questions  of  title  between  the  govemn^ent  and 
individuals,  the  limits  of  that  jurisdiction  were 
prescribed,  to  wit:  that  no  act  done  by  the 
Spanish  authorities,  or  by  an  individual  claim- 
ant, after  the  3d  day  of  March,  1804,  should 
have  any  effect  on  the  title;  but  that  its  valid- 
ity should  be  determined  according  to  its  con- 
dition at  that  date. 

All  claims  lying  within  the  territory  acquired 
by  the  Treaty  of  1803,  which  have  been  brought 
before  the  courts,  according  to  the  Acts  of 
1824  and  1844,  have  been  compelled  to  abide 
by  this  test;  great  numbers  have  been  re- 
jected, because  the  conditions  of  occupation 
and  cultivation  had  not  been  compl'ed  with 
before  the  Restraining  Act  of  1804  was  passed, 
or  before  the  10th  day  of  March,  1804.  Nor 
have  the  claimants  under  Glamorgan  more 
right  to  complain  than  others;  his  neglect  ex- 
tended through  nearly  eight  years,  during  the 
existence  of  the  Spanish  government;  whereaa 
many  similar  claims  have  been  rejected,  where 
the  neglect  was  not  half  so  long. 

If  Glamorgan  could  come  forward  because  of 
the  prohibition,  and  be  heard  to  excuse  him- 
self from  performing  the  onerous  conditions 
♦his  contract  impost,  so  could  every  [•261 
other  claimant  who  had  neither  taken  posses- 
sion, nor  in  any  manner  complied  with  his  con- 
tract, do  the  same;  and  on  this  assumption,, 
concessions  issued  by  France  or  Spain  would 
be  without  condition,  and  a  simple  grant  of 
the  land  described  in  the  paper.  Its  genuine- 
ness and  proof  of  identity  of  the  land,  would 
settle  the  question  of  title. 

No  tribunal  has  ever  accorded  any  credence 
to  this  claim;  two  boards  of  commissioners 
have  pronounced  it  invalid;  the  first  in  1811, 
and  the  second  in  1835.  The  latter  on  the 
ground  that  the  conditions  of  the  grant  had  not 
been  complied  with.  By  this  decision  it  fell  into 
the  mass  of  public  lands,  according  to  the  3d 
section  of  the  Act  of  July  9,  1832,  which  de- 
clares that  the  lands  contained  in  the  second 
class  (being  those  rejected)  should  be  subject  to 
sale  as  other  public  lands.  By  the  Act  of  17th 
June,  1844,  another  opportunity  was  afforded 
to  apply  to  the  District  Gourt  for  a  confirma- 
tion; that  court  agreed  with  the  board  of  com- 
missioners, and  again  declared  the  claim  in* 
valid,  because  the  conditions  had  not  been  com- 
plied with,  and  dismissed  the  petition;  and  with 
this  decree  we  concur. 
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This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  District  Court  of 
the  United  States  for  the  District  of  Arkansas, 
and  was  ar^ed  by  counsel;  on  consideration 
whereof,  it  is  now  here  ordered,  adjudged  and 
decreed  by  this  court,  that  the  decree  of  the 
said  District  Court  in  this  cause  b^  and  the 
same  is  hereby  affirmed. 

Aflfg  Hemp.  394. 


THE    HEIRS   OF   DON   CARLOS   De   VILE- 
MONT,  Appellants, 

V. 

THE  UNITED  STATES. 

Spanish,  grant  of  Louisiana  lands —  conditions 

unperformed — Excuses — Land   cannot    be    lo- 

•  cated  simply  by  survey — title  not  confirmed. 

In  1795,  Baron  de  Carondelet,  the  Governor-Gen- 
eral of  Louisiana,  made  a  grant  of  land  on  the 
Mississippi  River,  upon  condition  that  a  road  and 
clearing  should  be  made  within  one  year,  and  an 
establishment  made  upon  the  land  within  three 
years. 

Neither  of  these  conditions  was  complied  with, 
nor  was  possession  taken  under  the  erant  till  after 
the  cession  of  the  country  to  the  United  States. 

The  excuses  for  these  omissions,  namelv :  that 
the  srrantee  was  commandant  at  the  post  of  Arkan- 
sas, and  that  the  Indians  were  hostile,  are  not  sat- 
isfactory ;  because  the  grantee  must  have  known 
these  circumstances  when  be  obtained  the  grant. 

According  to  the  principles  established  In  the 
preceding  case  of  Glenn  and  Thruston  y.  The  Unit- 
ed States,  the  Spanish  authorities  would  not  have 
confirmed  this  grant,  neither  can  this  court  confirm 

'Moreover,  in  this  case,  the  land  claimed  cannot  be 
located  by  a  survey. 

THIS  was  an  appeal  from  the  District  Court 
of  the  United  States  for  the  District  of 
Arkansas. 

262*]  'It  was  a  petition  filed  by  the  heirs  of 
Don  Carlos  de  Vilemont,  under  the  Act  of  1824, 
as  revived  by  the  Act  of  1844,  praying  for  the 
confirmation  of  a  grant  of  land  issued  by  the 
Baron  de  Carondeld;  in  1705. 

The  circumstances  attending  the  grant  are 
set  forth  in  the  opinion  of  the  court. 

The  District  Court  decided  against  the  claim 
and  the  petitioners  appealed  to  this  court. 

In  the  District  Court,  Horace  F.  Walworth, 
Mary  B.  Miles,  and  James  B.  Miles,  were  made 
defendants  with  the  United  States. 

It  was  argued  in  this  court  by  Mr.  Taylor 
for  the  appellants,  and  Mr.  Lawrence  and  Mr. 
Crittenden  (Attorney-General)  for  the  appel- 
lees. A  brief  was  also  filed  by  Mr.  Pike  for 
Mr.  Walworth. 

lir.  Taylor,  for  the  appellants,  thus  noticed 
the  omission  of  Vilemont  to  comply  with  the 
conditions  of  the  grant.  (It  will  be  seen,  by  re- 
ferring to  the  opinion  of  the  court,  that  this 
was  an  important  point  in  the  case.) 

The  confirmation  of  the  claim  is  resisted  in 
the  answer  of  the  District  Attorney,  on  the 
ground  that  the  conditions  of  the  grant  were 
not  complied  with.  The  conditions,  as  has  al- 
ready  been  stated,  were  those  almost  invariably 
inserted  in  orders  of  survey,  that  a  road  and 
settlement  should  be  made  within  a  given  day. 
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The  record  contains  the  testimony  of  two  _ 
inhabitants  of  Louisiana,  who,  at  ofQeers  in 
the  same  regiment  in  which  Vilemont  aerred 
many  years,  were  attached  to  the  person  of 
the  Governor,  and  one  of  whom  was  employed 
in  the  Land  Ofidce  in  New  Orleans,  showing 
that  these  conditions  were  mere  matters  of 
form,  and  mechanically  inserted  with  the  orders 
of  survey,  without  inquiring  into  the  sitnatioo 
of  the  land.  They  add  that  they  never  were  en- 
forced, and  that  no  land  was  ever  forfeited 
under  the  Spanish  government  on  account  of 
a  non-compliance  with  these  conditions.  This 
testimony  is  emphatically  confirmed  by  Jud^ 
Simon,  for  many  years  a  practicing  lawyer  in 
Louisiana,  and  during  six  years  a  judge  of  the 
Supreme  Court  of  that  State,  before  whose  eyes 
probably  thousands  of  such  claims  have  passed. 

In  this  instance  the  land  was  asked  for  to  es- 
tablish a  stock  form.  What  necessity  was  there 
to  cultivate  it,  if  such  was  the  purpose  of  the 
grant?  And  how  much  of  the  two  leagues 
front  and  one  in  depth  should  have  been  culti- 
vated and  established?  The  land  was  twenty- 
five  leagues  below  the  mouth  of  the  Arkansas, 
and  more  than  that  distance  from  any  white 
settlement.  *What  use  would  there  [*26S 
have  been  for  a  road,  and  where  would  it  have 
been? 

But  if  these  conditions,  in  such  a  case,  were 
more  than  an  idle  formality,  Vilemont  would 
have  been  relieved  from  a  compliance  with 
them.  In  1795,  when  the  grant  was  made,  and 
until  1802,  Vilemont  was  the  civil  and  military 
commandant  of  the  post  of  Arkansas.  During 
all  this  neriod  he  never  left  his  post,  not  even 
to  visit  New  Orleans.  His  presence  there  was 
constantly  required  by  the  threatening  aspect 
of  the  Indian  tribes  hj  whom  he  was  sur- 
rounded, while  the  garrison  of  the  fort  never 
exceeded  forty  men.  Eight  letters  from  Gov- 
ernor Carondelet  to  Vilemont  (which  will  be 
found  on  pp.  72-76  of  the  printed  and  Vile- 
mont's  ofiicial  correspondence  with  the  Gov- 
ernor of  Louisiana,  until  his  appointment  to  a 
higher  office,  in  1802),  furnish  a  striking  proof 
of  the  arduous  service  in  which  he  was  en- 
gaged, and  of  ceaseless  feuds  among  the  In- 
dians, and  attacks  upon  the  whites,  and  leave 
no  doubt  that  even  a  temporary  absence  from 
the  command  would  not  have  been  tolerated 
by  the  Governor.  Can  it  be  pretended  tbat» 
under  these  circumstances,  the  government  se- 
riously, and  under  pain  of  forfeiture,  expected 
him  to  make  a  road  within  one  year,  and  a  set- 
tlement within  three  years,  upon  this  rude  and 
remote  spot?  The  government  kept  him  until 
1802  at  tne  post  of  Arkansas;  the  government 
then  remov^  him  to  a  new  scene  of  service, 
and  this,  if  any  case,  falls  under  the  rule  es- 
tablished in  The  United  States  v.  Arredondo  et 
al.  6  Pet.  745.  *1t  is  an  acknowledged  fact 
that  if  a  grant  is  made  on  a  condition  subse- 
quent, and  its  performance  becomes  impossible 
by  the  act  of  the  grantor,  the  grant  becomes 
single." 

The  other  reason  why  a  settlement  could  not 
be  required  of  Vilemont  is,  that  hostile  Indians 
made  it  impossible.  Vilemont  was  not  bound, 
though  he  might  have  attempted,  to  form  a 
settlement  by  agents.  Indeed,  already,  in  1796 
or  1796,  he  sent  Bogy  there  with  that  object, 
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bat  Bogy  was  driven  off  by  the  Indians.  Nor 
did  the  danger  from  the  Indians  cease  until  a 
number  of  years  after  the  change  of  govern- 
ment. 

Mr.  Crittenden,  for  the  United  States,  made 
the  following  points: 

I.    That  the  appeal  ought  to  be  dismissed  for 
want  of  being  duly  prosecuted. 

n.  That  the  appellants'  ancestor  was  never 
put  in  possession  of  the  lands,  and  the  condi- 
tions on  which  the  concession  was  made  were 
not  performed  during  the  time  therein  limited, 
or  during  the  sovereignty  of  Spain  over  the 
country,  or  subsequently. 
264*]  *There  is  no  evidence  whatever  that 
the  Surveyor-General,  or  a  deputy  approved  by 
him,  ever  put  Vilemont  into  possession  of  the 
lands  as  required  by  the  terms  of  the  conces- 
sion.  No  survey  was  ever  made,  and  no  plat 
and  certificate  were  ever  reported  to  the  Gov- 
ernor, and  no  title  in  form  could  therefore  have 
been  issued  to  Vilemont  at  any  time  during  the 
continuance  of  the  Spanish  power. 

The  petition  of  de  Vilemont  sets  forth  his 
desire  to  establish  a  plantation  and  stock  farm, 
in  order  to  supply  the  post,  of  which  he  was 
commandant,  w.th  cattle.  This  is  the  induce- 
ment he  presents  to  de  Carondelet  to  make  the 
concession.  It  was  accordingly  made  to  him 
imder  the  express  condition  that  he  shall  make 
the  regular  road  and  clearing  within  the  per- 
emptory* term  of  one  year,  the  concession  to 
be  null,  if,  at  the  precise  expiration  of  three 
years,  the  land  should  not  be  established. 

From  the  date  of  the  grant,  in  1795,  until  the 
delivery  of  Louisiana  to  the  United  States,  in 
1803,  he  had  completely  failed  to  comply  with 
the  conditions  above  mentioned,  and  thereby 
forfeited  all  right  to  require  a  title  in  form. 
He  bad  done  nothing  whatever.  This,  there- 
fore, is  not  such  a  concession  as  might  have 
been  perfected  into  a  complete  title  had  not  the 
sovereignty  of  the  country  been  transferred  to 
the  United  SUtes. 

But  to  examine  the  evidence  on  the  point  of 
non-performance  of  the  conditions  presented  kn 
the  record: 

The  appellants  themselves  state,  in  their  peti- 
tion, that  de  Vilemont  "endeavored,  soon  after 
the  date  of  said  concession,  to  procure  persons 
to  make  a  settlement,  but  could  not  succeed" 
•oo  account  of  the  danger  arising  from  hostile 
Indians.  It  further  states,  '*that  in  the  year 
1803  be  again  attempted  a  settlement,  but  that, 
from  the  year  1807,"  he,  or  persons  employed 
hj  him  or  his  family,  had  been  in  actual  posses- 
sion of  part  of  the  land. 

The  above  is  the  petitioners'  own  statement. 
In  1813,  in  de  Vilemont's  lifetime,  when  he 
presented  his  claim  to  the  recorder  of  land 
titles,  he  did  not  submit  a  particle  of  proof  to 
nhow  that  he  had  done  anything  with  respect 
to  establishing  the  stock  farm,  making  the 
road,  or  settling  the  land.  Joseph  Bogy,  his 
father-in-law,  then  testified  that  he,  de  Vile- 
aM>nt,  proposed  to  witness  to  settle  on  the  tract, 
but  that  he  declined  on  account  of  the  supposed 
danger  from  the  Indians,  which  continuea  until 
1803.     Francis  de  Vaugene  also  then  testified 

1. — The  Spanish  word  Is  printed  "percutorlo**  It 
.tfh^ld  have   ueeu   "peremptorio."     All  the  trans- 
lators airee  la  translating  **peremptorlo,*' 
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that  the  Indians  continued  so  hostile  as  to 
make  it  unsafe  to  settle  at  Isle  Chicot  till  the 
year  1803. 

*It  will  thus  be  seen  that  de  Vile-  [*265 
mont  made  no  pretense  then,  or  offered  no 
proof  to  show,  that  he  had  fulfilled  any  of  the 
conditions,  but  he  sets  up  an  excuse  merely  for 
not  having  done  so.  The  recorder,  under  thf: 
column  titled  '"possession,  inhabitation,  or  cul- 
tivation," states,  "danger  from  the  Indiana 
prevented  settlement,"  and  gives  his  opinion 
that  the  claim  ought  not  to  be  confirmed,  the 
conditions  not  having  been  complied  with. 

Mr.  Crittenden  then  examined  the  evidence. 

But  it  is  said  that  de  Vilemont  could  not 
leave  his  post  to  attend  to  the  performance  of 
the  conditions,  that  he  was  prevented  from  per- 
formance by  danger  from  the  Indians,  and  that 
the  conditions  were  merely  formal. 

The  answers  to  the  first  of  these  excuses  arc 
obvious.  De  Vilemont  styles  himself,  in  the 
petition  to  Baron  de  Carondelet,  the  comman- 
dant of  the  post  of  Arkansas,  and  asks  for  the 
land  at  the  place  it  is  given,  the  inducement 
being,  that  he  might  furnish  cattle  to  the  post. 
It  would  be  strange  if,  under  these  circum- 
stances, his  not  being  allowed  to  leave  the  post 
should  excuse  the  performance  of  the  condi- 
tions. As  to  being  prevented  from  establish- 
ing the  stock  farm,  and  performing  the  other 
conditions,  by  danger  from  the  Indians,  he 
knew  that  the  Indians  were  in  the  country  at 
the  time  he  made  the  application;  and  if  he 
sought  for  a  concession,  the  conditions  of  which 
he  could  not  comply  with,  it  can  afford  no  ex- 
emption from  their  performance.  As  to  the 
allegation  that  the  conditions  were  merely 
formal,  it  is  negatived  by  the  third  article  of 
O'Reilly's  regulation,  where  the  non-perform- 
ance of  the  conditions  as  to  roads,  settlements, 
etc.,  is  thus  spoken  of:  "And  in  default  of  ful- 
filling these  conditions,  their  land  shall  revert 
to  the  king's  domain,  and  be  granted  anew." 
2  White's  Recop.  228.  These  regulations  were 
approved  by  the  king.  See  letter  of  Marquis 
de  Grimaldi  to  Unzaga,  24th  August,  1770,  Id. 
460;  see,  also,  the  third,  fourth,  fifth,  and  sixth 
articles  of  regulations  of  Morales,  Id.  235. 

III.  That  the  evidence  in  the  case  shows  that 
de  Vilemont  had  abandoned  his  claim  to  the 
land. 

IV.  That  the  concession  is  Toid,  because  no 
land  was  severed  from  the  public  domain  by 
survey  giving  it  a  certain  location,  previous  to 
the  Treaty  of  Cession,  and  the  description  is  so 
vague,  indefinite,  and  uncertain,  that  no  loca- 
tion can  be  given  to  the  lands.  United  States 
V.  Miranda,  16  Pet.  156;  United  States  v. 
Boisdor^,  11  How.  63. 

V.  That  the  decree  as  to  floats  is  Toid,  the 
individuals  holding  the  lands  in  respect  of 
which  floats  are  decreed,  not  having  been  made 
parties  in  the  case. 

*Mr.  Justice  Catron  delivered  the  [*266 
opinion  of  the  court: 

The  heirs  of  Don  Carlos  de  Vilemont  filed 
their  petition  in  the  District  Court  of  Arkan- 
sas, to  have  a  confirmation  of  a  grant  for  two 
leagues  of  land  front,  by  one  league  in  depth, 
lying  on  the  right  descending  bank  of  the  Mis- 
sissippi, at  a  place  called  the  Island  del  Chicot, 
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distant  twenty-five  leagues  below  the  mouth  of 
the  Arkansas  River;  the  cypress  swamp  of  the 
island  being  called  for  as  the  upper  boundary 
of  said  tract. 

The  Governor-General  granted  the  land  on 
the  express  conditions  '*that  a  road  and  regular 
clearing  be  made  in  the  peremptory  space  of 
one  year;  and  this  concession  to  be  null,  if,  at 
the  expiration  of  three  years'  time,  the  said 
land  shall  not  be  established;  and  during 
which  time  it  cannot  be  alienated;  imder  which 
conditions  the  plat  and  certificate  of  survey 
shall  be  made  out  and  remitted  to  me  in  order 
to  provide  the  interested  with  the  correspond- 
ing title  in  form."  The  concession  was  made 
June  17,  1795.  No  possession  was  taken  of  the 
land  by  De  Vilemont,  nor  any  survey  made  or 
demanded  during  the  existence  of  the  Spanish 
government.  The  petition  alleges  that  posses- 
sion was  first  taken  in  1807;  and  as  an  excuse 
for  the  delay,  it  is  stated,  that  the  grantee  was 
commandant  at  the  post  of  Arkansas  up  to  the 
end  of  the  year  1802,  and  confined  to  his  offi- 
cial duties  there;  and,  2d,  that  so  hostile  were 
the  Indians  in  the  neighborhood  of  the  land, 
that  no  settlement  could  be  made  on  it.  The 
proof  shows  that  De  Vilemont  first  took 
possession  in  1822  or  1823.  The  2d  regulation 
of  O'Reilly  of  1770,  required  that  roads  should 
be  made  and  kept  in  repair,  in  case  of  grants 
fronting  on  the  Mississippi  River;  and  that 
grantees  should  be  bound  within  the  term  of 
three  years  to  clear  the  whole  front  of  their 
lands  to  the  depth  of  two  arpents;  and,  in  de- 
fault of  fulfilling  these  conditions,  the  land 
claimed  should  revert  to  the  king's  domain;  nor 
should  proprietors  alienate  until  after  three 
years'  possession  was  held,  and  until  the  con- 
ditions were  entirely  fulfilled.  In  this  instance 
the  time  was  restricted  to  one  year,  for  making 
the  improvements  required  by  the  regulations, 
and  three  years  were  allowed  for  making  an 
establishment  on  the  premises.  In  this  case 
where  a  front  of  six  miles  was  granted,  a  clear- 
ing to  the  whole  extent  was  of  course  not  con- 
templated ;  yet  to  a  reasonable  extent  it  certain- 
ly was;  but  it  was  undoubtedly  necessary  that 
an  establishment  should  be  made  within  three 
years — such  being  the  requirement  of  the  con- 
cession, in  concurrence  with  the  regulations. 

The  Act  of  March  26,  1804,  prohibited  any 
subsequent  entry  on  the  land;  and  declared 
void  all  future  acts  done  to  the  end  of  obtain- 
ing a  perfect  title  even  by  an  actual  settler,  if 
the  settlement  was  not  made  before  the  20th  of 
267»]  December,  1803;  ♦De  Vilemont's  title 
must  therefore  abide  by  its  condition  when  the 
Act  of  1804  was  passed.  For  further  views  on 
this  subject  we  refer  to  our  opinion  expressed 
on  Glamorgan's  title,  at  the  present  t<*rm,  in  the 
case  of  Glenn  and  Thruston  v.  The  United 
States. 

We  are  asked  to  decree  a  title,  and  to  award 
a  patent,  on  the  same  grounds  that  the  Govern- 
or-General of  Louisiana,  or  the  Intendant, 
would  have  been  bound  to  do,  had  application 
for  a  perfect  title  been  made  during  the  exist- 
ence of  the  Spanish  colonial  government.  The 
only  consideration  on  which  such  title  could 
have  been  founded,  was  inhabitation  and  culti- 
Tation,  either  by  De  Vilemont  himself,  or  his 
tenants;  and  having  done  nothing  of  the  kind, 
he  had  no  right  to  a  title;  nor  can  an  excuse 
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be  heard  that  hostility  from  Indians  prevented 
a  compliance  with  the  conditions  imposed,  ma 
Vilemont  took  his  concession  subject  to  this 
risk;  and  the  alleged  excuse  that  he  was  com- 
mandant of  the  post  of  Arkansas,  and  bound  to 
be  constantly  there  in  the  performance  of  his 
ofiicial  duties,  is  still  more  idle,  as  he  held  this 
office  when  the  concession  was  made,  and  knew 
what  his  duties  were. 

The  petition  was  dismissed  by  the  District 
Court,  because  the  land  claimed  could  not  be 
located  by  survey.  The  concession  is  for  two 
leagues  front,  by  one  in  depth,  with  parallel 
bomidarieB,  situate  at  Chicot  Island;  the  cy- 
press swamp  on  the  island  being  the  upper 
boundary.  Chicot  Island  is  represented  in  the 
concession  as  being  twenty-five  leagues  below 
the  mouth  of  the  Arkansas  River.  The  land 
now  claimed  by  the  petition  is  represented  to 
lie  five  leagues  below  the  mouth  of  that  river, 
at  a  place  known  as  Chicot  Point ;  be  ng  a 
peninsula  included  in  a  sudden  bend,  and  sur- 
rounded on  three  sides  by  the  Mississippi  River. 

It  is  difficult  to  conceive  that  Chicot  Point, 
lying  in  fact  nearly  twenty-five  leagues  below 
the  mouth  of  the  ^kansas,  is  the  Chicot  Island 
to  which  the  concession  refers;  but  admitting 
that  the  Point  was  meant  (  which  we  believe  to 
be  the  fact),  still,  no  cypress  swamp  is  found 
there  to  locate  the  upper  boundary;  nor  is  it 
possible  to  make  a  decree  fixing  any  one  side 
line,  or  any  one  place  of  beginning,  for  a  specific 
tract  of  land. 

Our  opinion  is,  that  on  either  of  the  grounds 
stated,  the  petition  should  be  dismissed,  and 
the  decree  below  affirmed. 

OBDEB. 

This  cause  came  on  to  be  heard  on  the  tran- 
script, of  the  record  from  the  District  Court  of 
the  United  States  for  the  District  *of  [*268 
Arkansas,  and  was  argued  by  counsel;  on  con- 
sideration whereof,  it  is  now  here  ordered,  ad- 
judged and  decreed  by  this  court,  that  the 
decree  of  the  said  District  Court  in  this  cause 
be,  and  the  same  is  hereby  affirmed. 

AfiTg  Hemp.  389. 


WILLIAM  NEVES  and  James  C.  Neves,  Appel- 
lants, 

V. 

WILLIAM  H.  SCOTT  and  Thomas  N.  Beall, 
Administrators  of  William  F.  Scott,  De- 
ceased, and  George  W.  Rowell  and  Lawrence 
G.  Rowell,  Executors  of  Richard  Rowell, 
Deceased. 

Decision  by  State  Court  on  general  principles  of 
equity  law,  not  binding  on  this  court. 

The  courts  of  the  United  States,  under  the  Coa- 
stltutlon  and  laws,  have  equity  Jurisdiction.  Un- 
less the  general  principles  or  equity  have  beea 
modified  by  the  laws  or  usages  of  a  particular  state, 
those  general  principles  will  be  carried  oat  every- 
where In  the  same  manner,  and  equity  Jurispro- 
dence  be  the  same,  when  administered  by  the  courts 
of  the  United  States,  In  all  the  States. 

Hence  the  decision  of  a  state  court.  In  a  esse 
which    involved    only    the    general    principles    of 

Nora — ^In  what  Instances  United  States  courts 
do  not  follow  stats  decisions — sst  note,  10  L.  «d. 
U.  8.  490. 

Howard  IS. 
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equity,  and  was  not  controlled  by  local  law  or 
osage,  la  not  binding  as  autbority  upon  tbls  court. 

In  the  case  of  Neves  et  al.  y.  Scott  et  al.,  reported 
In  9  Howard,  196,  this  court  decided  two  points — 
one,  that  volunteers  could,  in  tbat  case,  claim  the 
Interference  of  chancery  to  enforce  the  marriage 
articles  in  question;  and  the  other,  that  the  arti- 
cles coniftJtuted  an  executed  trust. 

The  Supreme  Court  of  Georgia  does  not  agree 
with  this  court  upon  the  first  point.  Nevertheless, 
this  court  does  not  change  its  decision. 

Moreover,  the  second  point  upon  which  this  court 
rested  the  case  does  not  appear  to  have  been 
brought  before  the  Supreme  Court  of  Georgia :  and, 
of  course.  It  expressed  no  opinion  upon  the  point. 

THIS  was  an  appeal  from  the  Circuit  Court 
of  the  United  States  for  the  District  of 
Georgia. 

It  was  argued  at  December  Term,  1849,  and 
is  reported  in  9  How.  }96.  It  being  suggested 
afterwards,  that  at  the  time  when  the  case  was 
argued  and  decided,  Richard  Rowell,  the  prin- 
d^id  defendant,  was  dead,  the  judgment  was 
stricken  out  and  the  cause  argued  again. 

It  was  argued  by  Mr.  Johnson  for  the  ap- 
pellants, and  Mr.  Cone  for  the  appellees. 

Mr.  Cone^  for  the  appellees,  made  the  follow- 
ing points: 

1st.  The  marriage  contract  is  executory;  it 
tonreyM  no  titles,  and  creates  no  trusts,  nor 
does  it  impair  or  abridge  the  rights  of  the  hus- 
band during  the  continuance  of  the  coverture. 

2  Story's  Eq.  Jur.  sees.  1,  379,  380,  381,  382, 
383;  Clancy  on  Rights,  269;  Hill  on  Trustees, 
420. 

2d.  Roper  on  Husband  and  Wife,  156,  161; 
869*]  Scarborough  v.  *Bowman,  1  Beav.  34; 
Stanton  ▼.  Hall,  2  R.  &  M.  180;  Harkins  v. 
Colton,  2  Porter's,  463;  Cook  v.  Kinny,  12 
Ala.  42;  Stewart  ▼.  Stewart,  7  Johns.  Ch. 
229;  7  Smedes  &  Marshall's  798;  Lee  ▼.  Perdue, 

3  Brown's  Chancery,  358. 

The  fact  that  the  parties  to  the  contract  con- 
sidered it  as  final,  and  contemplated  no  further 
settlement,  cannot  alter  its  legal  character  or 
change  its  legal  effect.  Hester,  Executor,  v. 
Toungy  2  Ga.  45,  46;  Barker  T.  Giles,  Rice, 
Eq.  R.  516;  Lee  ▼.  Perdue,  3  Brown's  Chan- 
eery,  881;  Hill  on  Trustees,  84;  Antrobus  ▼. 
Smith,  12  Ves.  39;  6  Humph.  127. 

2d.  The  complainants  are  not  within  the 
nmrriage  consideration,  and  do  not  claim 
through  any  person,  that  is,  they  claim  not  as 
heirs,  but  as  purchasers  under  the  articles; 
they  are,  therefore,  volunteers.  Osgood  ▼. 
Strode,  2  P.  Williams,  255;  Goodwin  T.  Good- 
win, 1  Ves.  228;  Tudor  t.  Anson,  2  Ves.  582; 
Marston  ▼.  Gowan,  3  Bro.  Ch.  170;  Strode  v. 
Rnssel,  2  Vem.  621;  Bias  ▼.  Bias,  2  Ves.  164; 
Atberley  on  Mar.  Set.  66,  73,  74,  75;  Story's  Eq. 
Jur.  sec  986;  Kittery  v.  Atwood,  1  Vem.  298, 
471;  2  P.  Williams,  172;  1  P.  Williams,  483; 
Beatson  t.  Beatson,  12  Sim.  281;  Goring  y. 
X»*h.  3  Atk.  186;  Holt  v.  Holt,  2  P.  Williams, 
248;  Johnson  t.  Legard,  Turner  &  Russell, 
281,  293;  Colgate  v.  Mulgrave,  2  Keen,  98; 
Salton  r,  Chetwynd,  3  Meriv.  240;  6  Maule  & 
Selw.  60. 

3d.  Courts  of  equity  will  not  interpose  in  fa- 
▼or  of  Tolunteers,  either  upon  a  contract,  cove- 
nant, or  settlement.  2  Story's  Eq.  sees.  793, 973, 
966,  987;  1  Turner  &  Russell,  206;  Coleman  v. 
Sard,  2  Ves.  Jr.  60;  Hill  on  Trustees,  83; 
Atherley  on  Mar.  Set.  72,  73,  74,  76;  2  Story's 
Bq.  Jur.  372,  433,  706,  787;  Jeffreys,  t.  Jef- 
14  Jb.  ed. 


freys,  1  Craig  &  Phil.  138,  141;  Ellison  v.  El- 
lisor  6  Ves.  666;  Colman  v.  Sarel,  3  Brown's 
Ch.  12;  Edwards  y.  Jones,  1  Mylne  &  Craig, 
226;  Dillon  v.  Coffin,  4  Mylne  &  Craig,  647; 
Halloway  v.  Headdington,  8  Sim.  324,  571; 
Meek  v.  Hallowell,  1  Hare,  464,  476;  Wycherly 
T.  Wycherly,  2  Eden,  177;  2  Keen,  81,  123,  134. 

4th.  But  if  there  were  any  doubt  in  relation 
to  the  soundness  of  the  foregoing  positions,  the 
law  of  Georgia  upon  these  points  has  been  set- 
tled by  a  decision  of  the  Supreme  Court  of  that 
State,  made  upon  the  contract  now  under  con- 
sideration, and  being  a  contract  made  in  Geor- 
gia, and  to  be  executed  in  Georgia,  its  charac- 
ter, interpretation,  force,  and  effect,  must  be 
governed  by  the  laws  of  that  State. 

Carroll  y.  Renich,  7  Smedes  k  Marshall,  798; 
12  Wheat.  163,  167;  5  Pet.  151;  6  Pet.  172;  8 
Pet,  361;  8  How.  170;  1  Gall.  Circuit  Court, 
160,  371. 

In  the  case  of  Menjtt  et  al  v.  Scott  &  Beall, 
6  Ga.  *563,  the  questions  now  presented  [*270 
to  this  court  upon  this  contract  came  before  the 
Supreme  Court  of  that  State.  That  court  es* 
tablished  the  following  positions: 

let.  That  marriage  articles,  like  those  now 
under  consideration,  will  be  specifically  exe- 
cuted upon  the  application  of  any  person  within 
the  scope  of  the  consideration  of  such  marriage, 
or  claiming  under  such  person. 

2d.  That  in  no  case  whatever  will  courts  of 
equity  interpose  in  favor  of  mere  volunteers, 
whether  it  be  a  voluntary  contract,  or  a  cove- 
nant, or  a  settlement,  however  meritorious  may 
be  the  consideration,  and  although  they  stand 
in  the  relatioin  of  a  wife  or  child. 

3d.  That  where  a  bill  is  brought  by  a  person 
who  is  within  the  scope  of  the  marriage  consid- 
eration, or  claiming  imder  them  there,  courts 
of  equity  will  decree  a  specific  execution 
throughout,  as  well  in  favor  of  mere  volunteers 
as  plaintiffs  in  the  suit. 

4th.  That  no  persons  are  within  the  marriage 
consideration  but  the  husband  and  wife  of  their 
issues;  that  all  others  are  volunteers. 

5th.  That  the  complainants  in  that  case  (who 
occupied  the  exact  position  that  the  complain* 
ants  do  in  this  case  in  relation  to  the  contract) 
were  not  entitled  to  the  aid  of  a  court  of  equity 
to  enforce  the  covenant  in  their  favor. 

6th.  That  although  the  contract  under  con- 
sideration made  no  provision  for  the  issue  of 
the  marriage,  yet  that  did  not  aid  the  case  of 
the  oomplawants;  that  they  were  still  volun- 
teers, and  as  such,  not  entitled  to  the  aid  of  a 
court  of  equity. 

7th.  That  the  decree  rendered  in  the  case  of 
Catherine  Neves  against  Richard  Rowell  was 
not  such  a  partial  execution  of  the  marriage 
contract  as  would  inure  to  the  benefit  of  com- 
plainants, nor  could  said  decree  be  invoked  in 
their  favor;  and  that  they  were  not  entitled  to 
the  discovery  and  relief  that  they  sought. 

Mr.  Justice  Curtis  delivered  the  opinion  of 
the  court: 

This  case  came  on  to  be  heard  at  the  Decem- 
ber Term,  1849,  and  was  argued  by  counsel. 
The  decision  of  the  court  is  reported  in  9  How. 
106,  under  the  name  of  William  Neves  and 
James  C.  Neves,  appellants,  v.  William  F.  Scott 
and  Richard  RoweU.    At  the  present  term,  it 
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was  suggested  to  the  court,  that  at  the  time 
when  the  cause  was  argued  and  decided,  Rich- 
ard Howell,  the  principal  party  defendant  in 
interest,  was  dead;  and  thereupon  proceedings 
took  place  which  made  his  representatives  par- 
ties, and  the  decree  heretofore  entered  was 
stricken  out,  the  cause  brought  forward,  and 
again  heard  at  the  present  term.  It  has 
been  elaborately  and  ably  argued  upon  the 
271*]  grounds  *on  which  it  was  rested  at 
the  former  hearing,  and  upon  one  additional 
ground,  which  will  first  be  adverted  to. 

It  appears  that  a  short  time  before  the  for- 
mer argument,  the  Supreme  Court  of  Georgia, 
where  the  marriage  articles  in  question  were 
made,  and  the  parties  thereto  domiciled,  in  a 
suit  between  other  persons  claiming  a  separate 
interest  under  these  articles,  had  made  a  deci- 
sion, involving  an  equitable  title  like  that 
passed  on  by  this  court.  This  decision  was  not 
made  known  to  us  at  the  former  hearing;  and 
the  respondent's  counsel  now  maintains,  that 
it  is  binding  on  this  court,  as  an  authoritative 
exposition  of  the  local  law  of  Georgia,  by  the 
highest  tribunal  of  that  State. 

To  appreciate  this  position,  it  is  necessary  to 
ascertam  what  questions  have  been  decided  by 
the  Supreme  Ck>urt  of  Georgia,  and  are  for  de- 
cision by  this  court. 

By  reference  to  the  case  in  9  How.  196,  it 
will  be  found  that  there  were  two  questions 
presented  to  this  court,  either  of  which  being 
decided  in  favor  of  the  complainant,  would  dis- 
pose of  the  cause. 

The  first  was,  whether  the  trusts  manifested 
by  this  particular  instrument,  were  what  a 
court  of  equity  deems  executed  trusts;  that  is, 
trusts  actually  defined  and  declared  and  in  the 
view  of  a  court  of  equity  created;  or  whether  a 
court  of  e(|uity  would  treat  the  instrument  as 
only  exhibiting  an  incomplete  intention  to  cre- 
ate some  trusts  at  a  then  future  period;  and 
the  second  being,  whether  the  complainants,  as 
collateral  heirs  of  one  of  the  settlers,  can 
have  the  aid  of  a  court  of  equity,  to  enforce 
the  delivery  of  the  property  to  them;  or  are 
precluded  from  that  relief,  by  the  fact  that 
they  are  not  issue  of  the  marriage;  in  other 
terms,  whether  by  the  rules  of  equity  law  the 
complainants  are  volunteers,  or  within  the  con- 
sideration of  the  articles.  No  question  has 
arisen,  concerning  any  statute  law  of  Georgia; 
nor  was  it  then,  nor  is  it  now  suggested,  that 
any  word,  or  phrase,  or  provision  of  the  arti- 
cles, should  bear  any  peculiar,  or  tecbn'cal 
meaning,  by  reason  of  any  local  law,  or  cus- 
tom. Indeed,  the  actual  intentions  of  the  par- 
ties are  so  plain,  that  no  doubt  has  been  sug- 
gested concerning  them;  and  the  only  inquiry 
in  either  court  has  been,  how  far,  and  in  favor 
of  what  parties,  a  court  of  equity  will  lend  its 
aid  to  carry  those  intentions  into  efTect.  And, 
accordingly,  the  Supreme  Court  of  Georgia,  as 
well  as  this  court,  has  resorted  to  the  decisions 
of  the  High  Court  of  Chancery  in  England,  and 
to  approved  writers  on  equity  jurisprudence,  as 
affording  the  proper  guides  to  a  correct  deci- 
sion. If,  according  to  sound  principles  of  the 
law  of  equity,  a  trust  existed,  or  the  complain- 
ants have  an  equitable  right  to  the  specific  per- 
formance of  an  agreement  to  create  a  trust, 
then  the  relief  is  to  be  granted,  otherwise  it  Is 
to  be  refused. 
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*Such  being  the  nature  of  the  ques-  [*S7S 
tions,  we  do  not  consider  this  court  bound  by 
the  decision  of  the  Supreme  Court  of  Georgia. 
The  Constitution  provides,  that  the  judicial 
power  of  the  United  States  shall  extend  to  all 
cases  in  equity  arising  between  citizens  of  dif- 
ferent states.  Congress  has  duly  conferred  this 
power  upon  all  Circuit  Courts,  and  among  oth- 
ers upon  that  of  the  District  of  Georgia,  in 
which  this  bill  was  filed,  and  the  same  power 
is  granted  by  the  Constitution  to  this  court  as 
an  appellate  tribunal. 

Wherever  a  case  in  equity  may  arise  and  be 
determined  under  the  judicial  power  of  the 
United  States,  the  same  principles  of  equity 
must  be  applied  to  it,  and  it  is  for  the  courts  of 
the  United  States,  and  for  this  court  in  the  last 
resort,  to  decide  what  those  principles  are,  and 
to  apply  such  of  them,  to  each  particular  case, 
as  they  may  find  justly  applicable  thereto. 
These  principles  may  make  part  of  the  law  of  a 
state,  or  they  may  have  been  modified  by  it» 
legislation,  or  usages,  or  they  may  never  have 
existed  in  its  jurisprudence.  Instances  of  eac!i 
kind  may  now  be  found  in  the  several  states. 
But  in  all  the  States,  the  equity  law,  recognized 
by  the  Constitution  and  by  Acts  of  Congress, 
and  modified  bv  the  latter,  is  administered  by 
the  courts  of  the  United  States,  and  upon  ap- 
peal by  this  court. 

Such  has  long  been  the  settled  doctrine  o( 
this  court,  repeatedly  and  steadily  affirmed  in 
whatever  form  the  question  has  been  presented. 
In  the  United  States  v.  Howland,  4  Wheat. 
116,  Chief  Justice  Marshall  said:  "As  the  courts 
of  the  Union  have  a  chancery  jurisdiction  in 
every  state,  and  the  Judiciarv  Act  confers  the 
same  chancery  powers  on  all,  and  gives  the 
same  rule  of  decision,  its  jurisdiction  in  Massa- 
chusetts must  be  the  same  as  in  other  states." 
So  Mr.  Justice  Story,  in  Boyle  v.  Zacharie  et  al. 
6  Pet.  658,  says:  'The  chancery  jurisdiction 
given  by  the  Constitution  and  laws  of  the 
United  States  is  the  same  in  all  the  States  of 
the  Union  and  the  rul^s  of  decision  are  the 
same  in  all."  See,  also,  Robinson  v.  Campbell, 
3  Wheat.  222;  Livingston  v.  Story,  9  Pet.  6.'>4; 
Russell  V.  Southard,  decided  at  the  present  term. 
and  reported  in  12  Howard,  139. 

But  while  we  do  not  consider  this  decision  of 
the  Supreme  Court  of  Georgia  a  binding  au- 
thority, on  which  we  have  a  right  to  rest  our  de- 
cision, the  respect  we  entertain  for  that  learned 
and  able  court,  has  led  us  to  examine  its  opin- 
ion with  great  care;  and  although  we  find  it 
not  consistent  with  some  of  the  views  hereto- 
fore taken  by  us  of  one  of  the  questions  arising; 
under  this  marriage  settlement,  we  do  not  find 
that  the  ground  on  which  our  decision  was  act- 
ually rested  was  at  all  examined  by  that  learn- 
ed court.  That  ground  is,  ''That  the  deed  in 
question  is  a  marriage  settlement,  complete  in 
itself;  an  executed  trust,  which  *re-  [*27S 
quires  only  to  be  obeyed  and  fulfilled  by  those 
standing  in  the  relation  of  trustees,  for  the 
benefit  of  the  cestuis  que  trust,  according  to  the 
provisions  of  the  settlement.*'  9  How.  211. 
This  petition  does  not  appear  to  have  been  taken 
by  the  counsel  for  the  complainants  in  the  Su- 
preme Court  of  Georgia,  nor  is  it  noticed  by 
the  court  in  its  opinion;  though  it  is  conceded, 
in  the  course  of  tne  opinion,  that  while  "courts 
of  equity  will  not  enforce  a  mere  gratuitous 
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gift,  or  a  mere  moral  obligation  or  voluntary 
executory  trust,  it  is  otherwise,  of  course, 
where  the  trust  is  already  vested." 

On  ,the  former  argument  in  this  court  we 
formed  the  opinion,  that  the  instrument  in  ques- 
tion did  completely  define  and  declare,  and  so 
did  create,  certain  trusts;  that  they  were,  in  the 
sense  of  a  court  of  equity,  trusts  executed ;  that 
the  complainants  were  cestuis  que  trust;  that 
the  failure  to  interpose  trustees  to  hold  the 
property  created  no  difficulty,  each  party  to  the 
settlement  being  regarded,  so  far  as  may  be 
necessary  to  efi'ectuate  their  intent,  as  holding 
their  several  estates  as  trustees  for  the  uses  of 
the  settlement;  and  so  the  complainants  were 
entitled  to  the  relief  prayed. 

We  find  nothing  in  the  opinion  of  the  Supreme 
Court  of  Georgia  in  confiict  with  these  views, 
because  we  do  not  find  they  were  there  adverted 
to;  and  after  considering  the  elaborate  and  able 
argument  of  the  respondent's  counsel  at  this 
term,  we  remain  satisfied  of  the  correctness  of 
our  opinion,  and  judgment  must  be  entered  ac- 
cordingly. 

OIIDEB. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Georgia, 
and  was  ar^ed  by  counsel;  on  consideration 
whereof,  it  is  now  here  ordered,  adjudged  and 
decreed  by  this  court,  that  this  cause  be,  and 
the  same  is  hereby  reversed,  with  costs;  and 
that  this  cause  be,  and  the  same  is  hereby  re- 
manded to  the  said  Circuit  Court,  for  further 
proceedings  to  be  had  therein  in  oonformity  to 
the  opinion  of  this  court. 


a74»]  •WILLIAM  W.  Db  FOREST,  George  F. 
Thomas,  and  Bobert  W.  Rodman,  Plaintiffs 
in  Error, 

T. 

CORNELIUS  W.  LAWRENCE,  late  Collector 

of  New  York. 

Tariff  law—- construction  of — ^applied  to  article 
not  specially  mentioned. 

The  Tariff  Law  of  1846,  passed  on  the  30th  of 
Julj  (9  Stat,  at  Large.  42),  contains  no  special 
mention  of  imported  sheepskins,  dried  with  the 
wool  remainloK  on  them. 

They  must  be  regarded  as  a  non-enumerated  ar- 
tide,  and  charged,  with  a  duty  of  twenty  per  cent, 
ad  valorem. 

THIS  ease  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  States 
for  the  Southern  District  of  New  York. 

The  plaintiffs  in  error,  W.  W.  De  Forest  & 
Co.,  sued  the  collector  to  recover  back  money 
paid  under  protest,  for  duties  on  importations 
into  New  York,  in  the  years  1847  and  1848, 
from  Buenos  Ayres,  invoiced  as  sheepskins,  hav- 
ing the  wool  on  them. 

The  eoUector  (under  instructions  from  the 
lecretary  of  the  Treasury)  demanded  and  re- 
ceived a  duty  of  thirty  per  cent,  ad  valorem  on 
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the  wool  upon  the  sheepskins,  and  a  doAgr  of 
five  per  cent,  ad  valorem  upon  the  pelts. 

The  Wool  upon  the  skins  was  ap- 
praised   at,        -        -        -        •    118,596.52 
Duty  thereon  at  thirty 
per  cent.,    •        -        5,578.95 
Skins  without  the  wool,        -        •  9,072.14 

Duty  thereon  at  five 
per  cent.,      -        •        498.60 


Total  valuation  of  wool 
and   skins. 


$28,568.66 


Total  duty. 


$6,077.55 


Whilst  the  collector  thus  charged  one  duty 
upon  the  skin  and  another  upon  the  wool,  the 
importers  claimed  to  enter  the  articles  at  a 
duty  of  five  per  cent,  upon  the  whole,  and  the 
court  decided  that  the  proper  duty  to  be  charged 
was  twenty  per  cent,  upon  the  entire  valuation. 

The  cause  of  this  great  difference  of  opinion 
was  as  follows: 

By  the  Act  of  19th  May,  1828,  4  Stat,  at 
Jjarge,  271,  chap.  55,  sec.  2,  first  paragraph,  a 
duty  is  imposed  on  wool  unmanufactured: 
'*And  all  wool  imported  on  the  skin  shall  be 
estimated  as  to  weight  and  value,  and  shall 
pay  the  same  rate  of  duty  as  other  imported 
wool." 

By  the  Act  of  July  14,  1832,  same  vol.  chap. 
227,  sec.  2,  first  paragraph,  p.  584,  wool  un- 
manufactured is  charged  with  duty:  *'Pro- 
vided,  that  wool  imported  on  the  skin  shall 
be  estimated,  as  to  weight  and  value,  as  other 
wool.** 

By  the  Act  of  30th  August,  1842,  5  Stat,  at 
Large,  chap.  270,  *sec.  1,  paragraph  [*27ft 
first,  p.  548,  a  duty  on  wool  unmanufactured 
is  imposed:  "Provided,  also,  that  wool  import- 
ed on  the  skin  shall  be  estimated,  as  to  weight 
and  value,  as  other  wool." 

In  the  5th  sec.  and  sixth  paragraph  of  that 
same  Act,  of  1842,  p.  554,  duties  are  imposed 
''on  sheepskins,  tanned  and  dressed,  or  skivers, 
two  dollars  per  dozen;  on  goat  or  sheepskins, 
tanned  and  not  dressed,  one  dollar  per  dozen; 
on  all  kid  and  lambskins,  tanned  and  not 
dressed,  seventy-five  cents  per  dozen;  and  on 
skins  tanned  and  dressed,  otherwise  than  in 
color,  to  wit:  fawn,  kid  and  lamb,  usually 
known  as  chamois,  one  dollar  per  dozen;  .  .  . 
on  raw  hides  of  all  kinds,  whether  dried  or 
salted,  five  per  cent,  ad  valorem;  on  all  skins, 
pickled  and  in  casks,  not  specified,  twenty  per 
cent  ad  valorem." 

Subsequently  to  these  three  statutes,  so  men- 
tioning and  distinguishing  those  three  several 
classes  of  imports,  came  the  statute  of  30th 
July,  1846,  9  Stat,  at  Large,  Little  &  Brown, 
chap.  74,  p.  42,  entitled  ''An  Act  reducing  the 
duties  on  imports,  and  for  other  purposes." 

The  first  section  enacted,  that,  from  and  after 
the  first  day  of  December  then  next,  "in  lieu 
of  the  duties  heretofore  imposed  by  law,  on  the 
articles  hereinafter  mentioned,  and  on  such  as 
may  be  now  exempt  from  duty,  there  shall  be 
collected,  levied  and  paid,  on  the  goods,  wares, 
and  merchandise,  herein  enumerated  and  pro- 
vided for,  imported  from  foreiirn  countries,  the 
following  rates  of  duty."  Then  follows  the 
enumeration  of  various  articles,  subject  to  va- 
rious duties,  in  schedules  from  A  to  H,  ranging 
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from  duties  of  one  hundred  per  centum  to  five 
per  centum  ad  valorem. 

Section  2  enacts  that  the  goods  ^'mentioned  in 
schedule  I  shall  be  exempt  from  duty." 

Section  3  imposes  on  all  goods,  wares,  and 
merchandise  imported  from  foreign  countries, 
"and  not  specially  provided  for  in  this  Act,  a 
duty  of  twenty  per  centum  ad  valorem." 

In  schedule  C,  of  articles  subject  to  thirty 
per  cent,  ad  valorem,  "wool  unmanufactured" 
IS  mentioned,  but  "wool  imported  upon  the 
skin"  is  not  specially  provided  for  therein.  In 
schedule  H,  among  other  articles  subject  to  the 
duty  of  five  per  cent,  ad  valorem,  "raw  hides 
and  ^ins  of  all  kinds,  whether  dried,  salted,  or 
pickled,  are  mentioned;  but  "wool  imported 
on  the  skin"  is  not  therein  mentioned.  In 
schedule  I,  of  articles  exempt  from  duty,  wool, 
imported  on  the  skin  is  not  mentioned,  neither 
is  it  mentioned  in  any  one  of  the  schedules, 
from  A  to  I  inclusive. 

On  the  trial  of  the  case  in  the  Circuit  Court, 
Mr.  Justice  Nelson  instructed  the  jury  that  the 
article  came  most  appropriately  within  the 
schedule  of  non -enumerated  articles,  and  as 
such  was  chargeable  with  a  duty  of  twenty  per 
cent. 

276*]  •To  which  charge  the  coimsel  for  the 
plaintiffs  excepted,  on  the  ^ound  that  the  court 
should  have  charged  the  jury  that  the  article 
imported  by  the  plaintiffs,  raw  sheepskins 
dried,  fell  under  schedule  H,  of  the  Tariff  of 
1846,  and  was  not  a  non-enumerated  article, 
but  on  the  contrary,  was  enumerated  under 
said  schedule  H,  and  was  liable  only  to  a  duty 
of  five  per  cent.,  and  not  to  a  duty  of  twenty 
per  cent.  That  the  said  article  being  a  raw 
skin  dried,  and  being  not  otherwise  specifically 
provided  for  in  said  Act,  was  liable  only  to 
the  same  rate  of  duty  as  all  other  raw  skins 
dried.  And  the  coimsel  for  the  said  plaintiffs 
requested  the  court  to  charge  the  said  jury  ac- 
cordingly, which  request  was  refused  by  the 
court,  and  the  coimsel  for  the  plaintiffs  there- 
upon excepted. 

Upon  this  exception,  the  cause  came  up  to 
this  court,  and  was  argued  by  Mr.  Schley  for 
the  plaintiffs  in  error,  and  by  Mr.  Crittenden 
(Attorney-General)   for  the  defendant. 

The  points  for  the  plaintiffs  in  error  were  the 
following: 

I.  The  Tariff  of  1846  provides, 

1.  For  such  articles  of  import  as  are  "spe- 
cially enumerated,"  as  liable  to  certain  rates  of 
duty. 

2.  Such  as  are  "exempt"  from  duty;  and, 

3.  Such  as  are  not  "specially  provided  for  in 
this  Act,"  but,  as  non-enumerated  articles,  are 
made  subject  generally  to  a  duty  of  twenty  per 
cent,  ad  valorem. 

n.  If  an  article  is  not  "specially  enumera- 
ted," or  "exempt,"  it  must  fall  under  the  third 
class  of  "non-enumerated"  articles. 

This  Act,  therefore,  provides  for  every  possi- 
ble article  of  import,  and  whether  any  duty  is 
leviable,  and  if  so,  at  what  rate,  is  to  be  tested 
by  this  act  alone. 

m.  The  terms  "skins"  and  '*hides"  are  gener- 
al descriptions  or  denominations  of  certain 
classes  of  articles,  known  by  that  name  both  as 
natural  products  and  as  articles  of  merchan- 
dise and  commerce. 

It  is  to  be  presumed  that  Congress  used  and 
intended  them  to  be  understood  as  they  are  or- 
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dinarily  used  and  imderstood.  The  ''sldn"  or 
the  "hide,"  the  covering  of  the  fiesh  of  animals, 
as  a  composite  article,  has  parts:  the  fleece  and 
the  pelt.  When  the  general  term  is  usedl,  the 
parts  are  included;  as  in  speaking  of  the  head, 
we  include  the  eyes  or  the  hair. 

IV.  If  the  article  is  to  be  removed  from  its 
natural  and  commercial  classification,  be  broken 
up,  and  one  part  be  artificially  classed  as  wool, 
or  hair,  or  fur,  this  can  only  be  done  by  express 
provision.  Such  an  instance  of  separation  ap- 
pears in  schedide  G,  where  "furs  undressed, 
when  on  the  skin,"  are  made  liable  to  a  duty 
of  ten  per  cent. 

•V.  "Wool"  and  "hair"  are  used  to  [•277 
designate  a  certain  portion  of  the  covering  of 
the  animal  after  it  is  shorn,  clipped,  or  cut  off 
the  skin;  imtil  clipped  or  cut  they  are  a  part  of 
the  skin.  A  contract  for  wool  would  not  justify 
a  delivery  of  sheepskins;  nor  a  contract  for 
sheepskins,  a  delivery  either  of  wool,  or  of  a 
pelt  shorn  of  the  wool. 

VI.  **Wool  unmanufactured,"  mentioned  in 
schedule  C,  and  "hair  of  all  kinds,  undeaned 
and  unmanufactured,"  mentioned  in  schedule 
G,  refer  to  wool  and  hair,  clipped  or  cut,  and 
not  to  the  skin  or  hide  with  the  wool  or  hair 
on,  in  its  natural  state.  When  the  skin  or  hide 
is  shorn,  one  part  is  denominated  wool  or  hair, 
and  the  remainder  is  no  longer  termed  a  "skin," 
but  a  "pelt." 

Vn.  Thus  as  "hair"  pays  a  duty  of  ten  per 
cent.,  but  the  skin  with  the  hair  on,  only  a  duty 
of  five  per  cent.,  in  the  case  of  a  deerskin;  so 
in  the  case  of  a  sheepskin,  while  the  **wool" 
pays  a  duty  of  thirty  per  cent.,  the  skin  with 
the  wool  on  should  pay  only  a  duty  of  five  per 
cent. 

VIII.  The  terms  "skins"  and  "hides"  are 
generic,  and  include  all  kinds  of  skins  and 
hides.  Schedule  H,  embodies  this  idea  in 
words,  "hides  and  skins  of  all  kinds,"  and  in- 
tends the  hide  or  skin  of  every  animal,  deer, 
sheep,  calf,  horse,  etc.  Though  all  these  are 
known  in  trade  as  hides  and  skins,  yet  to  dis- 
tinguish them,  the  denominations  of  deerskins, 
sheepskins,  calfskins,  horsehides,  etc.,  are  ap- 
propriately used.  To  say  that  because  one 
kind  of  skins  is  called  "sheepskins,"  and  an- 
other "deerskins,"  etc.,  they  are  by  such  dis- 
tinctive terms,  removed  from  the  general  class 
designated  in  schedule  H,  "hides  and  skins  of 
all  kinds,"  would  be  to  destroy  the  class  en- 
tirely ;  for  one  after  another,  every  kind  of  hide 
and  skin  could  be  thus  removed  until  no  kind 
would  be  left.  If,  because  a  particular  skin  is 
called  in  commerce  a  sheepskin,  it  is  removed 
from  the  genus  "skin,"  by  the  same  argument 
Saxony  wool,  or  Smyrna  wool,  would  not  be 
comprised  under  **wool  unmanufactured;"  nor 
camwood  or  fustic  under  "dye  woods,**  in 
schedule  H;  nor  horsehair  under  "hair  of  all 
kinds,"  nor  beaver  fur  under  "furs,"  nor  emer- 
alds imder  "precious  stones,"  in  schedule  G,  etc 

It  is  obvious  that  such  a  rule  of  construction 
would  destroy  the  tariff.  Does  a  stone  cease 
to  be  a  precious  stone  because  it  is  called  an 
emerald  ?  Or  a  skin  cease  to  be  a  skin  because 
it  is  called  a  sheepskin  7 

IX.  If  schedule  H,  then,  merely  described 
'Tiides  and  skins  of  all  kinds,"  a  sheepskin 
would  be  comprised  under  it  as  appropriately 
as  any  other  kind  of  skin. 
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X.  Bat  Bchedtile  H  requires  that  the  "hide 
or  skin"  should  be  ''raw/*' that  is,  unmanufac- 
27S*]  tured  or  undressed,  in  order  to  *bring 
it  under  that  schedule.  The  article  in  question 
in  this  case,  was  "raw."  Again,  schedule  H 
requires  that  it  should  be  ''dried,"  '"salted,"  or 
'•pickled"  (various  ways  of  preserving  the 
•kins).    The  article  in  question  was  "dried." 

XL  The  Buenos  Ayres  sheepskins  imported 
bj  the  plaintiffs  were  "raw  skins,  dried,"  and 
MB  such,  were  articles  enumerated  in  schedule 
H,  and  liable  only  to  a  duty  of  five  per  cent. 

In  the  argument  of  these  points,  the  counsel 
referred  to  the  following  authorities:  1  Sum- 
ner, C.  C.  Rep.  166;  1  Story's  C.  C.  Rep.  341, 
660,  610;  2  Id.  374;  8  Peters,  277;  10  Id.  137;  3 
How.  1U6;  7  Id.  786;  1  Excheq.  R.  281;  Hume's 
Laws  of  the  Customs,  284,  287. 

Mr.  Crittenden:  The  importation  must  fall 
within  the  class  of  articles  embraced  in  the 
third  section  of  the  Act  of  1846,  as  not  spe- 
cially otherwise  provided  for,  and  thereby  be 
subjected  to  a  duty  of  twenty  per  cent,  ad 
▼alorem. 

**Wool,  imported  on  the  skin,"  was,  by  the 
Act  of  1828,  subjected  to  a  specific  duty  of  four 
cents  per  pound,  and  also  in  addition  to  an  ad 
Talorem  duty  of  forty  per  cent.;  and  also  in- 
creasing annually  by  five  per  cent.,  until  the 
ad  valorem  duty  amounted  to  fifty  per  centum ; 
by  the  Act  of  1832,  it  was  subjected  to  a  spe- 
cific duty  of  four  cents  per  pound,  with  the 
addition  of  an  ad  valorem  duty  of  forty  per 
cent.;  and  by  the  Act  of  1842,  it  was  subjected 
to  a  specific  duty  of  three  cents  per  pound,  with 
the  additional  duty  of  thirty  per  centum  ad 
valorem.  So  stood  the  revenue  laws  in  the 
statute  books  when  the  Revenue  Act  of  30th 
July,  1846,  was  framed,  and  under  considera- 
tion, and  passed.  It  is  not  reasonable  to  sup- 
pose that  "wool  imported  on  the  skin,"  an  arti- 
cle of  foreign  importation,  which  had  been,  eo 
nomine,  so  long  distinguished  from  "raw  hides 
and  skins,"  by  different  descriptions,  and  by 
different  rates  of  duty  imposed  on  them,  re- 
spectively, were,  by  the  Act  of  1846,  confounded 
and  subjected  to  one  and  the  same  rate  of 
duty,  under  one  and  the  same  name. 

By  the  well-established  rules  of  construing 
statutes,  **ii  divers  statutes  relate  to  the  same 
thing,  they  ought  all  to  be  taken  into  consid- 
eration in  construing  any  one  of  them.  "Where 
there  are  different  statutes  in  pari  materia, 
though  made  at  different  times,  or  even  ex- 
pired, and  not  referring  to  each  other,  they 
shall  be  taken  and  construed  together  as  one 
system,  and  as  explanatory  of  each  other.  Rex 
V.  Loxdale  et  al.  1  Burr.  447;  4  Bac.  Abr.  Stat- 
ute L  3,  646;  The  King  v.  Mason,  2  Term  R. 
586;  Allesbury  v.  Pattison,  Douglas,  30;  1 
Blade  Com.  60,  and  Tucker's  note,  3;  Dwarris 
on  Statutes,  700. 

279*1  *The  revenue  laws  of  the  United  States 
are  all  to  be  taken  together  as  one  system, 
one  statute  as  explanatory  of  another.  The 
Revenue  Act  of  30th  July,  1846,  has  reference 
expressly  to  the  former  law  for  imposing  du- 
ties and  for  exempting  articles  from  duties. 

In  accordance  with  the  established  rules  for 
construing  statutes,  "wool,  imported  on  the 
skin,"  so  noticed  as  an  article  of  commerce. 
and  as  such  subjected  to  duty,  in  Acts  of  1828, 
1832.  and  1842,  cannot  be  lost  sight  of  in  con- 
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struing  the  Act  of  30th  July,  1846;  that  article 
of  commerce  not  being  otherwise  specially  pro- 
vided for  in  any  of  the  schedules,  from  A  to  I 
inclusive,  must,  of  course,  come  under  the  gen- 
eral provision  of  the  third  section  which  im- 
poses the  duty  of  twenty  per  cent,  ad  valorem 
upon  all  goods  imported  from  abroad,  not 
otherwise  specially  provided  for  in  the  Act. 

After  the  distinctions  so  clearly  drawn,  in 
the  revenue  law  of  1842,  between  sheepskins, 
imported  with  the  wool  on  the  skin,  and  raw 
hides  and  skins,  dried,  salted  or  pickled,  a 
construction  of  the  Act  of  1846,  would  be  pre- 
posterous and  in  violation  of  the  established 
rules,  which  should  obliterate  that  distincticm, 
force  sheepskins  imported  with  the  wool  on  the 
skin  into  the  denomination  of  raw  hides,  to  be 
subjected  to  the  same  rate  of  duty  as  if  they 
had  been  imported  devested  of  the  wool. 

The  evidence  adduced  by  the  plaintiffs  estab- 
lished, without  doubt,  that  the  sheepskins  were 
imported  with  the  wool  on  the  skin.  The  law 
applicable  to  the  fact  made  the  importations 
liable  to  the  rate  of  duty  provided  in  the  third 
section  of  the  Act  of  1846. 

The  opinions  of  the  witnesses  introduced  by 
the  plaintiffs,  that  sheepskins,  imported  with 
the  wool  on  the  skin,  dried,  as  it  came  from 
the  body  of  the  sheep,  may  be  comprehended 
under  the  denomination  of  raw  hides  and  skins 
dried,  cannot  change  the  law,  can  have  no  legal 
effect  to  alter  the  construction  of  the  statutes. 
It  is  the  province  of  the  witness  to  testify  as  to 
fact;  it  IS  the  province  of  the  judge  to  pro- 
nounce the  law  applicable  to  the  fact, 
the  court: 

Mr.  Justice  Nelson  delivered  the  opinion  of 

This  is  a  writ  of  error  to  the  Circuit  Court 
of  the  Southern  District  of  the  State  of  New 
York. 

The  action  was  brought  by  the  plaintiffs 
against  the  defendant,  the  late  collector  of  the 
port  of  New  York,  to  recover  back  an  excess  of 
duties  paid  under  protest  on  an  article  imported 
from  Buenos  Ayres,  described  in  the  invoices 
and  entries  as  "sheepskins."  The  inaportations 
were  under  the  Tariff  Act  of  1846.  The  article 
was  imported  with  the  wool  on  the  skins,  and 
by  the  instructions  •of  the  Secretary  of  [•280 
the  Treasury,  the  collector  was  directed  to  cause 
the  wool  to  be  estimated  and  appraised,  and  to 
be  charged  with  a  duty  of  thirty  per  cent,  ad 
valorem  under  schedule  C,  and  five  per  cent,  on 
the  skin,  under  schedule  H.  The  plaintiffs 
claim  that  no  more  than  a  duty  of  five  per 
cent,  ad  valorem  should  be  charged  upon  the  en- 
tire article.  It  is  usually  described,  in  the  in- 
voices, and  shipped  as  sheepskins,  and  known  in 
trade  and  commerce  by  that  designation.  The 
skin  is  in  the  same  condition  as  when  taken 
from  the  animal,  except  it  is  dried.  It  is  not 
dressed. 

The  court  below  charged  the  jury,  that  the 
article  came  within  neither  of  the  schedules 
mentioned,  but  was  more  properly  a  non-enu- 
merated article,  and  chargeable  with  a  duty  of 
twenty  per  cent,  ad  valorem.  And  judgment 
was  rendered  in  the  case  accordingly. 

By  the  Act  of  May  19,  1828,  4  Stat,  at  Large, 
271,  sec.  2,  a  duty  is  charged  upon  wool  im- 
ported on  the  skin;  and  d&ection  is  given  to 
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estimate  it  as  to  weight  and  value,  and  impose 
the  same  duty  as  on  other  imported  wool. 

A  similar  provision  is  found  in  the  Act  of 
July  14,  1832  (Id.  584,  sec.  2),  and  also,  in  the 
Act  of  August  30,  1842  (5  Id.  548). 

The  article  is  not  enumerated  according  to  its 
previous  designation  in  the  revenue  laws  in  the 
Act  of  July  30,  1846,  Sess.  Laws,  68,  and,  of 
course,  no  duty  is  specifically  charged  upon  it 
in  that  Act  as  in  the  previous  acts.  But  it  is 
claimed,  on  the  part  of  the  plaintiffs,  that  it 
falls  within  the  description  under  schedule  H, 
''raw  hides,  and  skins  of  all  kinds,  whether 
dried,  salted,  or  pickled,  not  otherwise  provided 
for,''  and  which  are  chargeable  only  with  a 
duty  of  five  per  cent,  ad  valorem. 

This  description  was  obviously  taken  from 
the  Act  of  1842,  sec.  5,  para.  6,  ''on  raw  hides 
of  all  kinds,  whether  dr'ed  or  salted,  five  per 
cent,  ad  valorem;  on  all  skins  pickled  and  in 
casks,  not  specified,  twenty  per  cent,  ad  valo- 
rem." 

The  only  difference  between  this  Act,  and 
the  present  one  is,  that  the  two  classes,  "raw 
hides,"  and  "skins,"  are  now  ranged  in  one 
class,  and  the  duty  of  five  per  cent,  charged 
upon  each.  "Skins  pickled,"  are  classed  with 
"raw  hides,  dried  or  salted,"  which  latter  ar- 
ticle, it  is  well  known,  is  extensively  imported 
into  the  country  for  the  purpose  of  being  manu- 
factured into  leather,  and  the  duty  is  fixed  at 
a  low  rate  for  the  encouragement  of  the  manu- 
facturer. 

In  this  same  Act  of  1842,  it  will  be  remem- 
bered, sheepskins,  imported  with  the  wool  on, 
were  charged  with  a  specific  duty,  the  same  as 
unmanufactured  wool,  thus  distinguishing  the 
article  from  skins  pickled,  referred  to  in  the 
6th  paragraph  of  the  5th  sec.  of  that  Act. 
281*)  *We  have  no  doubt,  from  the  associa- 
tion of  skins  with  raw  hides  in  the  Act  of  1846, 
in  connection  with  the  description  and  classifi- 
cation in  the  Act  of  1842,  that  they  should  be 
regarded  as  an  article  imported,  like  raw  hides, 
for  the  purpose  of  being  manufactured;  and,  by 
no  reasonable  construction,  can  be  regarded  as 
descriptive  of  the  article  in  question. 

The  argument  is  quite  as  strong,  and  we 
th<nk  stronger,  in  favor  of  ranging  the  article 
under  the  clause  in  schedule  £:  "skins  of  all 
kinds  not  otherwise  provided  for,"  and  which 
is  chargeable  with  a  duty  of  twenty  per  cent, 
ad  valorem. 

Neither  do  we  think  that  the  article  can  be 
separated,  and  a  duty  charged  separately  upon 
the  estimated  quantity  of  the  wool,  and  upon 
the  skin,  according  to  the  rate  chargeable  upon 
each.  This  would  be  the  introduction  of  a  prin- 
ciple in  the  construction  of  the  Revenue  Acts 
heretofore  unknown,  and  which  has  no  counte- 
nance in  the  provisions  of  the  Acts  themselves. 

The  20th  section  of  the  Act  of  1842  looks  to 
the  component  parts  of  a  manufactured  article 
of  two  or  more  materials  in  fixing  the  duty; 
but  does  not  separate  it,  and  charge  the  duty 
on  each  part  according  to  the  class  to  which  it 
belongs.  It  assesses  the  duty  on  the  entire  arti- 
cle at  the  highest  rate  at  which  any  of  the  com- 
ponent  parts  m'^'  t  be  charged. 

It  is  d'fTicult  also  to  say  to  what  length  this 
principle,  if  admitted,  must  be  carried  in  con- 
struing these  Acts.  It  could  not,  consistently, 
be  limited  to  the  article  in  question;  for,  while 
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skins,  dried,  are  charged  only  with  the  duty  of 
five  per  cent,  ad  valorem,  "hair  of  all  kinds" 
is  chargeable  with  a  duty  of  ten  per  cent. ;  and 
the  same  rule  of  construction  that  would  sepa- 
rate the  sheepskin,  and  charge  a  duty  sepa- 
rately on  the  wool,  and  on  the  skin,  would  re- 
quire the  deerskin,  with  the  hair  on,  to  be 
separated,  and  the  duty  to  be  levied  on  each 
part.  And  so,  in  respect  to  every  other  skin 
dried,  salted  or  pickled,  imported  with  the 
hair  on. 

It  is  true,  that  in  the  Acts  of  1828,  1832,  and 
1842,  in  each  of  which  a  specific  duty  was 
charged  upon  the  wool  imported  on  sheepskins, 
the  appraisers  were  directed  to  estimate  the 
weight  and  value,  for  the  purpose  of  assessing 
the  duty.  But  the  article  was  not  divided,  as 
no  separate  duty  was  assessed  upon  the  skin 
by  either  of  these  Acts.  The  Act  of  1842  as- 
sessed a  duty  upon  '^skins  pickled  and  in  casks,** 
but  skins  imported  with  the  wool  on,  when 
separated  from  the  wool,  would  not  fall  within 
this  description.  The  whole  duty,  therefore* 
that  could  be  properly  assessed  upon  the  arti- 
cle, was  assessed  upon  the  estimated  quantity 
of  wool  imported  upon  it. 

The  article  has  never  been  classed  in  any  of 
the  Tariff  Acts  under  the  designation  of  skins; 
but  has  been  charged  always,  'since  it  [•282 
came  under  the  notice  of  these  Acts,  with  a 
specific  duty.  It  has  been  thus  charged,  since 
the  Act  of  1828,  down  to  the  present  Act,  a 
period  of  some  eighteen  vears.  And  although 
it  has  been  invoiced,  and  is  known  in  trade  and 
commerce,  by  the  designation  of  sheepskin  raw, 
and  dried,  and  may,  generally  speaking,  be 
properly  ranged  under  the  denomination  of 
skins,  as  a  class,  yet,  having  a  known  designa- 
tion in  the  Revenue  Acts,  distinct  from  the 
general  class  to  which  it  might  otherwise  be 
assigned,  we  must  regard  the  article  in  the  light 
in  which  it  is  viewed  by  these  Acts,  rather 
than  in  trade  and  commerce.  For  when  Con- 
gress, in  legislating  on  the  subject  of  duties, 
has  described  an  article  so  as  to  identify  it  by  a 
given  designation  for  revenue  purposes,  and 
this  has  been  so  long  continued  as  to  impress 
on  it  a  particular  designation  as  an  article 
of  import,  then  it  must  be  treated  as  a  distinct 
article,  whether  there  be  evidence  that  it  is  so 
known  in  commerce  or  not.  It  must  be  taken 
as  thus  known  in  the  sense  of  the  revenue  laws, 
by  reason  of  the  legal  designation  given  to  it, 
and  by  which  it  has  been  known  and  practiced 
on  at  the  custom  house. 

It  is  but  fair  to  presume,  after  having  been 
treated  by  the  law  makers  for  a  considerable 
length  of  time  as  an  article  known  by  this  des- 
ignation, with  a  view  to  the  assessment  of  the 
rate  of  duty  upon  it,  that  if  intended  to  be 
charged  specifically,  or  by  enumeration,  the 
designation  by  which  it  was  known  to  them 
would  have  been  used,  instead  of  the  one 
known  to  trade  and  commerce,  if  that  should 
be  different. 

The  3d  section  of  the  Act  of  1846,  enacts, 
that  on  all  goods,  wares,  and  merchandise  not 
specifically  provided  for  in  the  Act,  a  duty  of 
twenty  per  cent,  ad  valorem  shall  be  charged. 

Under  the  foregoing  view  of  the  law  of  the 
case,  sheepskins,  imported  with  the  wool  on, 
must  be  regarded  as  a  non -enumerated  article, 
and  fall  within  this  third  section. 
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The  probabilitj  is,  that  the  enumeration  wa^ 
omitted  from  an  oversight,  else  the  article 
would  have  been  chargeable  with  a  duty  in  the 
way  provided  for  in  the  Act  of  1842.  But, 
having  been  omitted,  and  not  specifically  pro- 
vided for,  it  necessarily  comes  within  the  sec- 
tion mentioned,  and  subject  to  a  duty  of 
twenty  per  cent,  ad  valorem. 

We  are  of  opinion,  therefore,  the  judgment  of 
the  court  below  was  right,  and  should  be  af- 
firmed. 

OBOEB. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
New  York,  and  was  argued  b^  counsel ;  on 
S8S*]  *coiisideration  whereof,  it  is  now  here 
ordered  and  adjudged  by  this  court,  that  the 
judgment  of  the  said  Circuit  Court  in  this  cause 
be,  and  the  same  is  hereby  affirmed,  with  costs 
and  damages  at  the  rate  of  six  per  cent,  per 
annum. 


JOHN  WALSH,  Edward  Walsh,  and  Dickinson 
B.  Morehead,  owners  of  the  Steamboat  Iowa, 
Appellants. 


T. 


PATRICK  ROGERS,  Thomas  Sherlock,  John 
B.  Simmons,  Edward  Montgomery,  John  W. 
Baker,  and  P.  A.  Anshute,  Claimants  of  the 
Steamboat  Declaration,  her  Tackle,  Apparel, 
and  Furniture. 


Collision  on  Mississippi  River — wholly  question 
of  fact — ex-parte  depositions  taken  ex-neces- 
sitate. 

In  a  case  of  collision,  upon  tbe  River  Mississippi, 
between  the  steamboats  Iowa  and  Declaration, 
wbereby  the  Iowa  was  sunk,  tbe  weight  of  evidence 
was.  that  the  Iowa  was  In  fault,  and  tbe  libel  filed 
by  her  owners  agnlnst  tbe  owners  of  the  Declura- 
tion  wax  properly  dismissed. 

Ex-parte  doposItioDs,  under  the  Act  of  1780, 
without  notice,  ought  not  be  taken,  unless  In  cir- 
cumstances of  absolute  necessity,  or  in  cases  of 
mere  formal  proof  or  of  some  Isolated  fact. 

THIS  was  an  appeal  from  the  Circuit  Court 
of  the  United  States  for  the  Eastern  Dis- 
trict of  Louisiana. 

The  libel  was  filed  by  the  appellants,  in  the 
District  Court,  where  they  obtained  a  decree  on 
tbe  1st  of  May,  1848,  for  $18,500  and  costs.  An 
appeal  was  taken  to  the  Circiut  Court. 

On  the  19th  of  February,  1850,  the  cause 
was  beard  finally  in  the  Circuit  Court,  and 
upon  consideration  of  all  the  testimony,  as 
well  that  considered  by  the  District  Court,  a^ 
the  testimony  subsequently  taken,  and  argu- 
ments of  counsel,  the  judgment  of  the  District 
Court  was  declared  to  be  erroneous,  was  or- 
dered to  be  reversed  and  annulled,  and  the  libel 
to  be  dismissed  at  the  cost  of  the  appellants. 

Tbe  libellants  then  appealed  to  this  court. 

It  was  argued  by  Messrs.  Fendall  and  Chilton 
for  the  appellants,  mad  Mr.  Badger  for  the  ap- 
pellees. 

Tbe  questions  were  exclusively  those  of  fact 
and  evidence^  as  will  be  seen  by  a  reference  to  | 
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the  opinion  of  the  court.    No  question  of  law 
was  raised  in  the  case. 

Mr.  Justice  Grier  delivered  the  opinion  or 
the  court: 

This  case  presents  no  question  of  law  for  our 
decision.  As  is  usual  in  cases  of  collision,  each 
party  makes  out  a  good  case  by  the  testimony  , 
of  the  pilot  and  crew  of  his  own  boat.  This 
collision  occurred,  also,  after  night;  and  al- 
though the  night  was  *not  very  dark,  [*284 
the  most  calm  spectator,  on  such  occasions,  is 
subject  to  great  illusions  as  to  the  motion  and 
position  of  the  respective  vessels.  The  atten- 
tion of  passengers  is  also  seldom  given  to  the 
subject  until  their  fears  are  excited;  and  the 
danger  to  life  and  property  threatened  by  the 
sudden  shock  of  the  collision,  generally  renders 
them  incapable  of  a  clear  apprehension  of 
what  passes  at  the  time,  or  a  distinct  recollec- 
tion of  what  preceded  the  event.  The  pilot 
and  crew  of  each  boat  feel  bound  to  exonerate 
themselves  from  blame,  and  consequently  can- 
not be  expected  to  give  a  very  candid  state- 
ment of  the  facts.  In  such  cases  the  oral  ex- 
amination of  witnesses  before  the  court,  with  a 
stringent  cross-examination  by  skillful  counsel, 
is  almost  the  only  method  of  eliciting  truth 
from  such  sources.  This  may  be  done  in  the 
District  Court,  and  sometimes,  possibly,  on  ap- 
peal to  the  Circuit  Court.  But  such  a  course 
of  sifting  out  the  truth  in  doubtful  cases  can- 
not be  pursued  here.  We  are  disposed,  there- 
fore, to  require  that  the  appellant  should  be 
held  to  make  out  a  pretty  clear  case  of  mistake 
in  the  court  below,  before  he  should  expect  a 
reversal  of  their  judgment.  Raising  a  doubt 
on  contested  facts,  is  not  sufficient  for  the  lac- 
tion  of  this  court.  An  appeal  should  not  be  a 
mere  speculation  on  chances. 

It  is  admitted  in  this  case,  that  if  the  story 
told  by  the  libelants'  witnesses  is  true,  they 
are  entitled  to  recover  the  value  of  their  boat. 
It  is  admitted,  also,  that  if  the  facts  testified 
by  the  respondents*  witnesses  are  true,  the  ap- 
pellants ought  not  to  recover.  Their  several 
statements  cannot  be  reconciled;  and  one  or 
the  other  of  them  must  be  false  in  all  its  ma- 
terial allegations. 

The  libelants'  witnesses  testify :  That  on  the 
1st  of  October,  1847,  about  8  o'clock  in  the 
evening,  the  steamboat  Iowa  was  ascending 
the  River  Mississippi,  above  Morgan's  Bend, 
on  a  voyage  from  New  Orleans  to  St.  Louis. 
That  she  had  previously  landed  a  passenger 
about  two  miles  below  the  place  of  collision, 
on  the  right  bank  of  the  river.  That  she  then 
crossed  the  river  to  the  left  bank,  and  was  pro- 
ceeding in  her  proper  place,  close  to  the  shore 
(from  ten  to  twenty- five  feet  from  it).  That 
the  Declaration  was  seen  coming  down  the 
river  towards  the  Iowa.  That  the  Iowa  stopped 
her  engine  a  minute  before  the  collision.  The 
Declaration  turned  towards  the  left  bank,  and 
ran  quartering  into  the  Iowa,  driving  her,  by 
force  of  the  collision,  against  the  shore,  where 
she  sunk  immediately,  and  so  suddenly,  that 
one  of  the  passengers  was  drowned  in  his 
berth.  In  support  of  this  statement,  the  pilot, 
the  captain,  fifteen  of  the  crew,  and  five  pas- 
sengers, have  testified.  They  are  supported,  al- 
so, by  two  witnesses  on  the  right  bank,  who  testi- 
fied that  the  Iowa  crossed  the  river  inmiediately 
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after  letting  out  the  passengers.  Without  crit- 
icising these  depositions,  as  to  the  probability  of 
285*j  the  facts  ^stated,  or  the  consistency  of 
each  with  itself  and  the  others,  we  shall  merely 
state  the  opportunity  which  they  respectively 
had,  by  their  own  statements,  for  observing 
the  material  facts  to  which  they  have  testified. 
The  pilot  and  five  of  the  crew  were,  by  their 
own  a/!count,  in  a  situation  to  know  and  correct- 
ly judge  of  the  facts  to  which  they  have  testi- 
fied. The  captain  and  eleven  of  the  crew  were 
not;  some  were  in  the  cabin,  some  in  the  social 
hall,  and  many  in  their  beds  asleep,  till  their 
attention  was  aroused  by  the  collision.  Yet, 
whether  asleep  or  awake,  they  all  swear  as 
positively  to  the  relative  course  and  position  of 
the  vessels,  before  and  at  the  time  of  the  col- 
lision, as  those  who  were  in  a  situation  to  ob- 
serve them. 

Of  the  five  passengers  who  corroborate  the 
statement  of  the  crew,  one  was  engaged  in  the 
social  hall  playing  cards,  and  another  asleep  in 
his  berth,  till  aroused  by  the  collision;  a  third 
was  discredited  by  proof  of  his  declarations, 
soon  after  the  occurrence,  that  the  pilot  of  the 
Iowa  was  drunk,  and  caused  the  collision  by 
his  incapacity;  and  a  fourth,  by  his  admission 
that  he  expected  to  recover  six  hundred  dol- 
lars lost  by  the  sinking  of  the  Iowa,  out  of  the 
damages  to  be  recovered  from  the  defendants. 

On  the  contrary,  the  witnesses  for  the  re- 
spondents swear  distinctly  and  positively  to 
the  following  statement  of  facts: 

Ist.  That  the  Declaration  was  coming  down 
the  river  in  the  middle  of  the  channel,  rather 
nearer  the  left  than  the  right  bank,  having 
two  or  more  companies  of  volunteers,  with 
their  officers,  on  board  as  passengers. 

2d.  That  it  was  a  clear,  starlight  night,  and 
that  the  decks  of  the  Declaration  were  cov- 
ered with  passengers  in  a  situation  to  see  cor- 
rectly everything  that  occurred. 

3d.  That  the  Iowa,  when  first  seen,  was 
about  a  mile  off,  coming  up  the  right  shore  of 
the  river,  and  had  not  yet  crossed  to  the  left. 

4th.  That  when  the  Iowa  came  near,  or 
somewhat  below  the  Declaration,  she  turned 
suddenly  across  the  river,  either  because  the 
boat  became  unmanageable  by  the  pilot  from 
''smelling  a  bar,"  or  with  an  intention  to  cross 
under  the  bows  of  the  Declaration. 

5th.  ThiEit  from  the  course  pursued  by  the 
Iowa  she  threatened  to  strike  the  wheel  house 
of  the  Declaration;  and  that,  to  avoid  this,  the 
engine  of  the  Declaration  was  stopped,  and 
afterwards  reversed,  so  that  she  was  com- 
mencing a  retrogidde  movement  at  the  time  of 
the  collision. 

6th.  That  the  Iowa  came  on  under  a  full 
head  of  steam,  and  impinged  herself  against 
the  bows  of  the  Declaration,  breaking  her 
flagstaff,  and  causing  the  death  of  one  of  the 
soldiers  on  the  deck. 

286*]  *7th.  That  the  head  of  the  Declara- 
tion was  turned  round  quartering  up  stream 
by  force  of  the  collision,  and  that  the  Iowa 
continued  under  a  full  head  of  steam  till  she 
struck  the  left  bank  of  the  river,  and  there 
sunk  in  a  few  minutes. 

Nineteen  of  the  crew  of  the  Declaration 
were  examined.  Eleven  of  them  were  in  a 
situation  to  see  what  they  testify  to.  Eight 
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others,  whose  attention  was  first  caHed  to  the 
matter    by    the    stopping   of   the   engine   and 
backing  the  boat,  corroborate  the  others  as  to 
that  fact,  without  attempting  to  testify  to  facts 
which  could  not  have  come  under  their   per- 
sonal  notice.     Their  statements    are    circiun- 
stantial,  consistent,  and  probable,  while  those 
detailed  by  appellants'  witnesses  are  improba- 
ble and  almost  incredible.     But  what   is  per- 
fectly conclusive  of  the  case,  is  the  fact  that 
the  testimony  of  these  nineteen  witnesses,  who 
may  be  supposed  to  be  imder  the  usual  bias  on 
such  occasions,  is  completely  corroborated  by 
that  of  seventy  of  the  passengers.     Fifty -four 
of  these  were  standing  on  the  decks,  or  other 
parts  of  the  vessel,  where  they  had  a  full  view 
of  the  whole  transaction  from  the  time   that 
the  boats  came  within  sight  of  each  other,  till 
the  Iowa  sunk  to  the  bottom.     They  all  con- 
cur in  swearing  positively  to  the  facts  we  have 
stated,  and  tmit  they  could  not  be  mistaken. 
The  remaining  sixteen  corroborate  them  as  to 
the  stopping  and  backing  of  the  engine  of  the 
Declaration,  and  the  position  of  the  boats  im- 
mediately after  the  collision. 

If  confidence  can  be  placed  in  human  tes- 
timony, it  is  plain  that  the  libelants  are  not 
entitled  to  the  judgment  of  the  court  in  their 
favor. 

Indeed,  the  only  argument  which  has  been 
urged  against  this  overwhelming  mass  of  testi- 
mony is,  that  the  numerous  witnesses  of  re- 
spondents coincide  so  completely  in  all  the 
circumstances  and  facts  related,  not  only  in 
their  order  of  narration,  but  in  their  language 
and  phraseology,  that  it  leads  to  the  suspi- 
cion of  a  fictitious  story,  got  up  after  consulta- 
tion. But  the  number  of  the  witnesses,  the  re- 
spectability and  standing  of  many  of  them, 
the  fact  that  their  testimony  was  taken  at  dif- 
ferent times,  by  different  commissioners,  at 
different  places,  leaves  no  room  for  such  an 
imputation.  The  coincidence  of  statement 
and  similarity  of  language  and  expression  may 
well  have  arisen  from  the  fact  that  their  tes- 
timony was  taken  imder  the  Act  of  Con- 
gress, ex-parte,  without  cross-examination,  and 
probably  by  an  agent  who  had  the  same  stereo- 
typed leading  questions  put  to  each  of  the  ^rit- 
nesses  in  the  same  sequence  and  in  the  same 
words. 

While  we  are  on  this  subject,  it  will  not  be 
improper  to  remark,  that  when  the  Act  of 
Ck>ngress  of  1789  was  passed,  permitting  ex- 
parte  depositions  without  notice,  to  be  taken, 
where  *the  witness  resides  more  than  a  [*2S7 
hundred  miles  from  the  place  of  trial,  such  a 
provision  may  have  been  necessary.  It  then 
required  nearly  as  much  time,  labor,  and  ex- 
pense to  travel  one  hundred  miles,  as  it  does 
now  to  travel  one  thousand.  Now,  testimony 
may  be  taken  and  returned  from  California,  oir 
any  part  of  Europe,  on  commission,  in  two  or 
three  months  and  in  any  of  the  States  east  of 
the  Rocky  Mountains,  in  two  or  three  weeks. 
There  is  now  seldom  any  necessity  for  having 
recourse  to  this  mode  of  taking  testimony. 
Besides,  it  is  contrary  to  the  course  of  the  com- 
mon law;  and,  except  in  cases  of  mere  formal 
proof  (such  as  the  signature  or  execution  of  an 
instrument  of  writing),  or  of  some  isolated 
fact  (such  as  demand  of  a  bill,  or  notice  to  an 
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indorser),  testimony  thus  taken  is  liable  to 
great  abuse.  At  b^t,  it  is  calculated  to  elicit 
only  such  a  partial  statement  of  the  truth  as 
may  ha¥e  the  effect  of  entire  falsehood.  The 
person  who  prepares  the  witness  and  examines 
him  can  generally  have  just  so  much  or  so  lit- 
tle of  the  truth,  or  such  a  version  of  it,  as  will 
suit  his  case.  In  closely  contested  cases,  of 
fact,  testimony  thus  obtained  must  always  be 
unsatisfactory  and  liable  to  suspicion,  especial- 
ly if  the  party  has  had  time  and  opportunity 
to  take  it  in  the  regular  way.  This  provision 
of  the  Act  of  Congress  should  never  be  re- 
sorted to  unless  in  circumstances  of  absolute 
necessity,  or  in  the  excepted  cases  we  have 
just  mentioned. 

Let  the  judgment  of  the  Circuit  Court  be  af  • 
firmed. 

OBDEB. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 
TiouiBiana,  and  was  ar^ed  by  counsel;  on  con- 
sideration whereof,  it  is  now  here  ordered,  ad- 
judged and  decreed  by  this  court,  that  the  de- 
cree of  the  said  Circuit  Court  in  this  cause  be, 
and  the  same  is  hereby  affirmed,  with  costs. 


WASHINGTON     and     SANDERS     TAYLOR, 
Plaintiffs  in  Error, 

V. 

JOHN  DOE,  ex  dem.  Austin  Miller. 

Mississippi  laws — Sale  after  death  of  debtor 
under  execution  levied  before,  is  regular. 

By  the  laws  of  Mississippi,  deeds  of  tmst  and 
Bortsaces  are  TsUd,  as  against  creditors,  and  pur- 
cbaaers  only  from  tbe  time  when  they  are  recorded. 

A  jodcment  is  a  lien  from  the  time  of  its  ren- 

dlUOD. 

Therefore,  where  a  Judgment  was  rendered,  in 
the  interval  between  the  execution  and  recording 
of  a  deed,  it  was  a  Hen  upon  the  land  of  the  debtor. 

A  fieri  facias,  being  issued  upon  this  judgment, 
was  levied  upon  the  land ;  but,  before  the  issuing 
•f  a  venditioni  exponas,  the  debtor  died. 
S88*]  *It  was  not  necessary  to  revive  the  Judg- 
ment by  a  scire  facias;  but  the  sheriff  who  had 
thus  levied  upon  the  land  could  proceed  to  sell 
it,  under  a  venditioni  exponas;  and  a  purchaser, 
under  this  sale,  could  not  be  ejected  by  a  claimant 
under  the  deed  given  by  the  debtor. 

rlS  ease  was  brought  up  by  writ  of  error 
from  the  District  Court  of  the  United 
States  for  the  Northern  District  of  Mississippi. 

It  was  an  ejectment,  brought  in  the  court  be- 
low by  Miller,  against  the  Taylors,  who  were 
the  purchasers  ofthe  property  in  question  at  a 
sheriff's  sale.  The  controversy  was  respecting 
the  validity  of  the  sale,  the  circumstances  at- 
tending which  are  detailed  in  the  opinion  of  the 
court.  The  following  table  shows  the  date  of 
the  various  transactions: 

Crane  was  the  owner,  and  in  possession  of 
tbe  property. 

September  21,  1840,  Crane  made  a  deed  of 
trust  to  Pitser  Miller. 

November  17,  1840,  a  Judgment  was  given 
against  Crane,  at  the  suit  of  some  third  person, 
for  $0,000,  in  the  Circuit  Court  of  the  County 
of  ICarshalL 

Nois. — Lien  of  judgment  of  Federal  Court — see 
o0Se,  47  LJtJL  469. 
14  Jb.  ed. 


Upon  this  judgment  a  fieri  facias  was  is- 
sued, returnable  to  the  first  Monday  in  June, 
1841. 

December  7,  1840,  the  deed  from  Crane  to 
Pitser  Miller  was  recorded. 

April  16,  1841,  the  execution  was  levied  upon 
the  land  in  controversy.  Whereupon  Ciane 
claimed  the  benefit  of  the  valuation  law  of  Mis- 
sissippi. The  property  was  valued  at  six  thou- 
sand dollars,  but  two  thirds  not  being  bid,  the 
papers  were  returned  to  the  clerk's  office. 

February  20,  1842,  Crane  died. 

May  30,  1842,  twelve  months  after  the  return 
of  the  papers,  a  writ  of  venditioni  exponas, 
tested  on  the  first  Monday  in  March,  1842,  was 
issued,  commanding  the  sheriff  to  sell  the  land. 

August  17,  1842,  the  sheriff  sold  the  land  to 
the  Taylors;  and  on  the  same  day  made  them  a 
deed  for  it  and  put  them  in  possession. 

April  20,  1843,  Pitser  Miller  put  up  the  land 
for  sale  under  the  deed  of  trust  from  Crane, 
when  Austin  Miller  became  the  purchaser,  and 
received  a  deed  from  the  trustee. 

In  October,  1847,  Miller  brought  his  action 
of  ejectment  against  the  Taylors  in  the  District 
Court  of  the  United  States  for  the  Northern 
District  of  Mississippi,  Miller  being  a  citizen  of 
the  State  of  Tennessee. 

In  December,  1849,  the  cause  came  on  for 
trial. 

On  the  foregoinp^  facts,  which  were  estab- 
lished by  le^l  testimony,  the  court  charged  the 
jury,  that  if  they  believed,  from  *the  [*289 
evidence  in  the  case,  that  the  venditioni  ex- 
ponas, by  virtue  of  which  the  land  in  contro- 
versy was  sold,  and  under  which  the  defend- 
ants became  purchasers  thereof,  was  issued 
and  tested  after  the  death  of  said  William 
Crane,  and  without  a  revival  of  the  judgment 
by  scire  facias,  then  such  sale  and  purchase 
were  void,  and  conferred  no  title  on  defendants. 

The  defendants  excepted  and  brought  the 
case  up  to  this  court. 

It  was  argued  by  Mr.  Volney  S.  Howard 
for  the  plaintiffs  in  error,  and  by  Messrs.  Vin- 
ton and  Stanton  for  the  defendants  in  error. 

Mr.  Howard,  for  plaintiffs  in  error: 

The  only  question  involved  in  this  case  is, 
whether  an  execution  sale  is  void  when  the  par- 
ty defendant  died  before  the  test  of  the  vendi- 
tioni exponas,  and  the  judgment  was  not  re- 
vived by  scire  facias. 

1.  A  judgment  in  Mississippi  is  a  lien  upon 
all  property  from  the  date  of  its  rendition.  In 
this  case  the  judgment  was  rendered  previous 
to  the  conveyance,  and  the  purchaser  took  it 
subject  to  the  lien  and  the  right  of  the  Judg- 
ment creditor  to  sell.  Pickens  v.  Marlow,  2  8. 
&  M.  428;  3  Id.  67;  9  Id.  9. 

2.  Sheriffs'  sales  in  Mississippi,  under  execu- 
tions issued  after  the  death  of  the  defendant, 
and  without  revival  by  scire  facias,  have  al- 
ways been  held  only  voidable,  and  not  void, 
and  therefore  sustained  in  actions  of  ejectment. 
Smith  et  al.  v.  Winston  et  al.  2  How.  Miss. 
R.  607;  6  How.  Miss.  R.  256;  9  Smedes  &  M. 
218. 

3.  This  being  an  important  property  rule  in 
Mississippi  in  relation  to  real  estate,  it  is  sub- 
mitted, that  this  court,  under  its  former  de- 
cisions, will  follow  the  interpretation  of  the 
Supreme  Court  of  Mississippi,  especially  the 
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late  case  of  Shelton  v.  Hamilton,  which  is 
printed  as  part  of  this  brief,  so  far  as  it  relates 
to  this  principle,  and  the  certified  manuscript, 
copy,  herewith  filed.  6  Cranch,  22;  2  Cranch, 
87;  1  Wheat.  27;  2  Wheat.  316;  10  Wheat. 
162;  12  Wheat.  153;  4  Peters,  127;  6  Id.  161. 

The  counsel  for  the  defendants  in  error  con- 
tended, that  the  decisions  are  uniform  and 
almost  uninterrupted,  to  the  effect  that  a  levy 
on  real  estate  does  not  devest  the  title  of  the 
judgment  debtor,  or  satisfy  the  execution,  as  in 
the  case  of  a  levy  on  personal  goods.  The  land, 
therefore,  descends  to  the  heir  in  spite  of  the 
levy;  and  in  order  to  subject  it  by  a  process 
tested  after  the  death  of  the  ancestor,  tne  heir 
must  be  made  a  party  by  scire  facias.  Erwin's 
Lessee  v.  Dimdas  et  al.  4  How.  Sup.  Ct.  R. 
290*]  *68;  6  Ala.  658;  2  How.  Miss.  R.  601; 
5  Id.  629;  Davis  v.  Helm,  8  S.  &  M.  17;  Smith 
V.  Walker,  10  Id.  689;  3  Ala.  204;  7  Id.  660. 

The  writ  of  venditioni  exponas  is  a  proceed- 
ing in  personam,  not  in  rem.  It  must  have 
persons  for  parties.  Against  a  dead  man  it  is 
wholly  void.  Gwin  v.  Latimer,  4  Yerger,  22; 
Overton  v.  Perkins,  10  Id.  328;  Rutherford  v. 
Reed,  6  Humph.  423;  Samuels  v.  Zackery,  4  Ire- 
dell, 377;  Baden  v.  McKeene,  4  Hawks,  270; 
Woodcock  V.  Bennett,  1  Cowen,  711;  Stymets 
V.  Brooks,  10  Wendell,  206. 

In  Hughes  v.  Rees,  4  Meeson  &  Welsby,  468, 
the  court  say  the  venditioni  exponas  is  ''part  of 
the  fieri  facias,"  "a  species  of  fieri  facias,"  "a 
writ  directing  the  sheriff  to  execute  the  fieri 
facias  in  a  particular  manner.'' 

The  Act  of  1840,  called  the  valuation  law  of 
Mississippi,  did  not  alter  these  principles.  It 
enacted,  that  if  lands  levied  on  would  not  sell 
for  two  thirds  of  their  appraised  value,  the 
sheriff  should  return  the  fieri  facias,  with  all 
proceedings,  to  the  court;  and  if  the  judgment 
flhould  not  be  satisfied  after  twelve  months,  a 
venditioni  exponas  should  issue.  The  sheriff  is 
not  authorized  to  sell  without  this  new  process. 
It  is  the  writ  alone  which  vests  in  that  officer 
the  power  to  sell  and  convey  lands.  Natchez 
Ins.  Go.  V.  Helm,  13  Smedes  &  Marsh.  182. 

The  cases  in  Peck,  80;  4  Bibb,  345,  and  2 
Bay,  120,  quoted  as  being  opposed  to  the  fore- 
going authorities,  are  not  m  fact  such.  The 
ease  of  Toomer  v.  Purky,  1  Constitutional  R. 
323,  would  seem  to  be  in  opposition  to  the  cur- 
rent of  authorities;  but  it  must  be  regarded  as 
having  been  decided  without  due  considera- 
tion. 

Mr.  Justice  Daniel  delivered  the  opinion  of 
the  court: 

-  This  was  an  action  of  ejectment,  instituted 
in  the  court  below  by  the  plaintiff,  a  citizen 
and  inhabitant  of  the  State  of  Tennessee, 
against  the  defendants,  citizens  and  inhabitants 
of  the  State  of  Mississippi;  and  the  facts 
proved  in  the  cause,  and  about  which  there  ap- 
pears to  have  been  no  contrariety  of  opinion, 
were  to  the  following  effect:  That  the  plaintiff 
and  the  defendants  derived  their  titles  from 
one  William  Crane,  who  was  at  one  time  seised 
and  possessed  of  the  demised  premises.  That 
being  so  seised  and  possessed,  Crane  conveyed 
the  land,  on  the  2l8t  of  September,  1840,  to 
one  Pitser  Miller,  for  the  purpose  of  securing 
a  debt  in  said  conveyance  mentioned;  that  this 
deed  from  Crane,  after  having  been  proved,  was 
150 


delivered  to  the  probate  derk  of  the  oounty 
wherein  the  land  was  situated,  on  the  7th  day 
oi  December,  1840,  and  was  on  that  day  record- 
ed. That  this  *land  was  afterwards  [*291 
duly  advertised  for  sale  under  the  trust  above 
mentioned,  was  regularly  sold  in  pursuance 
thereof,  by  the  trustee,  on  the  20th  day  of 
April,  1843,  to  the  lessor  of  the  plaintiff,  for 
the  sum  of  $1,000,  and  conveyed  to  him  by 
the  trustee  by  deed  which  was  acknowledged 
and  recorded  on  the  day  and  in  the  year  last 
mentioned.  That  the  defendants  were  in  pos- 
session of  the  demised  premises  at  the  com- 
mencement of  this  action,  and  that  the  land  in 
dispute  was  worth  $4,000. 

The  defendants  then  proved,  that  on  the  nth 
of  November,  1840,  a  judgment  was  reooTered 
in  the  Circuit  Court  of  the  county  in  whidi  the 
demised  premises  are  situated,  against  the  said 
Crane,  for  the  sum  of  $6,000;  that,  on  this 
judgment,  an  execution  was  sued  ont  against 
the  goods  and  chattels,  lands  and  tenements,  of 
the  said  Crane,  returnable  to  the  first  Monday 
in  June,  1841,  which  execution,  on  the  same 
day  on  which  it  was  sued,  same  to  the  hands 
of  the  sheriff  of  the  county,  and  was  by  him 
levied  on  the  land  in  controversy  on  the  16th 
of  April,  1841.  That  thereupon  the  said  Crane 
claimed  the  benefit  of  the  valuation  law  of 
Mississippi,  and  in  pursuance  of  that  law,  the 
land  was  valued  at  $6,000,  and  that  being  after 
such  valuation  advertised  and  offered  for  sale, 
and  two  thirds  of  the  appraised  value  not  hav- 
ing been  offered  for  the  said  land,  the  executioa 
and  papers  connected  therewith  were  returned 
to  the  clerk's  office  of  the  court  of  the  coun- 
ty, according  to  law;  that  after  the  expira- 
tion of  twelve  months,  viz.:  on  the'  30th  of 
M&Yy  1842,  a  writ  of  venditioni  exponas,  tested 
on  the  first  Monday  in  March,  1842,  was  sued 
out  by  the  clerk  of  the  county  aforesaid,  di- 
rected to  the  sheriff  of  said  county,  command- 
ing him  to  sell  the  land  which  had  been  levied 
upon,  and  on  which  the  appraisement  and 
suspension  had  been  taken,  as  before  set  out; 
that,  by  virtue  of  this  writ  of  venditioni  ex- 
ponas, the  said  sheriff,  after  duly  advertising 
the  land,  sold  the  same  on  the  17th  day  of  Au- 
gust, 1842,  when  the  defendants  became  the 
Eurchasers  thereof,  at  the  price  of  $800,  and 
aving  paid  the  purchase  money,  the  sheriff 
conveyed  to  them  the  said  land  by  a  deed  in 
due  form  of  law,  which  was  acknowledsed  and 
recorded  on  the  17th  *of  August,  1842,  the  data 
of  the  said  deed;  that  under  this  deed  the  de- 
fendants were  in  possesion  of,  and  claimed 
title  to,  the  land  in  question. 

The  plaintiffs'  lessor  then  proved  that  Crane, 
upon  an  execution  against  whom  the  land  had 
been  seized,  and  at  whose  instance  that  execu- 
tion had  been  stayed  under  the  provisions  of 
the  statute,  departed  this  life  on  the  20th  ot 
February,  1842,  during  the  twelve  months'  sus- 
pension of  the  proceedings  on  that  process, 
and  before  the  test  and  suing  out  of  the  vendi- 
tioni exponas  *under  which  the  land  [*29S 
had  been  sold,  and  purchased  by  the  tenants 
in  possession. 

Upon  the  foregoing  facts,  the  judge  charged 
the  jury,  that  if  they  believed  from  the  ewi- 
dence,  the  venditioni  exponas,  by  virtue  of 
which  the  land  in  controversy  was  sold,  and  un- 
der which  the  defendants  became  the  pur- 
Howard   IS. 
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chasers  thereof,  had  been  sued  out  and  tested 
after  the  death  of  Crane,  and  without  a  re- 
vival of  the  judgment  by  scire  facias,  then  the 
2«ale  and  purchase  were  void,  and  conferred  no 
title  on  the  tenants  in  possession. 

With  reference  to  the  proofs  in  this  case, 
and  the  charge  pronounced  thereon  by  the 
court  below,  a  single  question  only  has  been 
iliscussed  by  the  counsel,  and  it  is  certainly 
I  bat  which  must  be  decisive  upon  the  judg> 
ment  of  this  court,  viz.:  the  question  involving 
the  validity  of  the  proceedings  upon  the  judg- 
ment against  Crane,  and  the  legal  consequences 
flowing  from  those  proceedings.  By  the  stat- 
ute of  Mississippi  (vide  Howard  &  Hutchin- 
son's Collection,  c.  34,  sec.  5,  p.  344),  deeds  of 
trust  and  mortgages  are  valid  as  against  credit- 
ors and  purchasers,  only  from  the  period  at 
which  they  are  delivered  to  the  proper  record- 
ing officer.  By  the  law  of  the  same  State  (vide 
Uow.  &  Hutch,  c.  47,  sec.  43,  p.  621),  a  judg- 
ment proprio  vigore  operates  a  lien  upon  all 
the  property  of  a  defendant  from  the  time  that 
it  is  rendered. 

The  trust  deed  from  Crane  to  Pitser  Miller, 
not  having  been  recorded  until  after  the  judg- 
moit  agamst  Crane,  and  the  sale  under  the 
trust  not  having  been  made  until  after  the 
lapse  of  more  than  three  years  from  the  judg- 
ment, and  not  until  two  years  after  the  levy 
of  the  execution  upon  the  '  lands  under  that 
judgment,  the  title  derived  from  the  sale  and 
conveyance  by  the  trustee,  must,  by  the  opera- 
tion of  the  statutes  above  cited,  be  inevitably 
post|K>ned  to  the  rights  of  the  claimant  under 
the  judgment,  imless  the  latter,  with  the  pro- 
ceedings had  thereon,  can  have  been  rendered 
null  by  some  vice  or  irregularity  which  de- 
prived them  of  legal  validity. 

It  is  insisted,  for  the  lessor  of  the  plaintiff, 
that  such  vice  and  irregularity  are  manifested 
by  the  facts  which  controlled  the  charge  of  the 
judge  of  the  court  below,  viz.:  the  suing  forth 
of  the  venditioni  exponas  and  the  proceedings 
upon  that  process,  after  the  death  of  the  de- 
fendant in  that  judgment,  and  without  any  re- 
vival thereof  against  the  representative  of  that 
defendant. 

In  considering  the  objection  thus  urged,  St 
must  be  taken  as  a  concessum  on  all  sides, 
that,  by  the  law  of  Mississippi,  the  judgment 
against  Crane  operated  as  a  lien  on  his  land, 
and  that  by  the  execution  and  levy,  the  fruits 
of  that  judgment,  the  lien  had  attached  par- 
ticularly and  specifically  upon  the  subject  of 
S9S*]  *its  operation.  So  far,  then,  as  the 
ri^ts  of  the  parties  to  the  judgment  and  the 
subject  matter  to  be  affected  by  those  rights 
were  concerned;  everything  was  determined;  all 
controversy  was  closed.  The  law  had  taken 
the  subject  entirely  to  itself,  to  be  applied  by 
its  own  authority  and  its  own  rules.  Did  the 
indulgence  of  appraisement,  and  the  temporary 
suspension  allowed  in  a  certain  predicament  to 
the  debtor,  alter  the  rights  or  obligations  of 
the  parties,  or  change  the  status,  or  liability, 
or  appropriation,  of  the  subject  which  the  law 
had  already  taken  into  its  own  hands?  To  ad- 
mit of  any  conclusions  like  these,  would  be  to 
open  again  controversies  already  closed,  and 
to  wrest  from  the  fiat  of  the  law,  the  subjects 
it  had  specially  and  absolutely  applied.  The 
privilege  of  appraisement  and  suspension  was 
14  li.  ed. 


in  itself  a  great  indulgence;  it  would  become 
an  opprobium  to  justice,  if  it  could  be  con-, 
verted  into  a  means  of  abrogating  rights 
which  she  had  expressly  and  deliberately  con- 
ferred. The  appraisement  and  suspension 
wrought  no  change  in  the  relative  position  of 
the  parties,  it  neither  released  nor  weakened 
the  hold  taken  by  the  law  on  the  subject,  but 
only  completed  the  proceedings  on  the  con- 
ditions which  the  statute  had  prescribed,  the 
operation  it  had  begun,  and  which  it  had  the 
regular  authority  to  fulfill.  We  regard  the 
venditioni  exponas  in  this  case  merely  as  a  con- 
tinuation and  completion  of  the  previous  exe- 
cution by  which  the  property  had  been  appro- 
priated, and  was  still  m  the  custody  of  the  law, 
and  not  as  a  separate,  independent,  much  less 
an  original  proceeding,  the  offspring  or  result 
of  a  distinct  and  farther  adjudication.  This 
interpretation  is  in  .conformity  with  the  mean- 
ing and  purpose  of  the  process  of  venditioni 
exponas,  and  with  the  terms  of  that  writ  as 
provided  in  the  statute  of  Mississippi,  which 
runs  in  the  following  language,  viz.  (Vide  How. 
&  Hutch.  Col.  c.  42,  sec.  18.) :  **We  com- 
mand you  that  you  expose  to  sale  those  goods 
and  chattels,  lands  and  tenements  of  A  B,  to 
the  value  of ,  which,  according  to  our  com- 
mand, you  have  taken,  and  which  remain  in 
your  hands  unsold  as  you  have  certified  to  our 
judges,  of  our  Court,  to  satisfy  C  D 


the  sum  of 


whereof  in  our  said  court  he 


hath  recovered  execution  against  the  said  AB 
by  virtue  of  a  judgment  in  the  said  court,  etc.," 
thus  showing  the  consummation  of  the  right  of 
the  plaintiff,  the  devestiture  of  possession  of 
the  defendant,  and  the  transfer  of  that  posses- 
sion to  the  custody  and  possession  of  the  law 
by  the  levy  of  the  previous  execution.  Con- 
sidering this  to  be  the  situation  of  the  prop- 
erty, and  regarding  the  force  of  the  judgment 
and  levy  as  not  having  been  affected  by  the 
appraisement  and  suspension  of  sale,  it  becomes 
unimportant  to  investigate  the  results  attempt- 
ed to  be  deduced  from  the  fact  *that  [*294 
the  venditioni  exponas  was  sued  out  after  the 
death  of  the  defendant  Crane.  According  to  our 
view  this  fact  would  have  been  immaterial 
both  upon  the  rules  of  the  common  law  and 
upon  the  provisions  of  the  stat.  of  the  29  Car. 
II.  adopted  in  many  of  the  states;  for  by  the 
former  the  execution  would  have  been  valid  if 
tested  before  the  death  of  the  defendant,  and 
by  the  statute  if  delivered  to  the  officer  before 
that  period;  but  in  this  instance  not  only  did 
the  lien  which  could  be  enforced  by  fieri  facias 
exist  from  the  date  of  judgment,  according  to 
the  statute  of  Mississippi,  but  it  was  actually 
consummated  by  seizure  in  the  lifetime  of  the 
defendant  in  the  judgment.  Upon  the  point  of 
the  validity  of  an  execution  against  the  per- 
sonalty, if  tested  and  sued  in  the  lifetime  of 
the  debtor,  numerous  authorities  might  be 
cited  from  the  English  decisions  and  from  the 
adjudications  of  the  State  Courts,  as  well  as 
the  decision  of  this  court  in  the  case  of  Er- 
win's  Lessee  v.  Dundas  et  al.  in  4  How.  Rep. 
58,  in  which  many  of  the  cases  have  been  re- 
viewed. A  particular  reference  to  the  cases 
upon  this  point,  however,  is  not  deemed  import- 
ant in  the  present  instance,  though  it  may  not 
be  altogether  out  of  place  to  refer  to  several 
decisions  of  the  Supreme  Court  of  Missiosippi 

151 


SuTBSjiB  CoDBT  or  THE  Uhitkd  States. 


rnliiiK  a  doctrine  wliich  would  go  very  Imt  in 
■ustiuiiing  the  title  of  the  defendauta  in  the 
ejectment,  admitting  that  the  validity  of  the 
fint  execution  and  levy  on  the  judgment 
against  Crane  wbb  a  matter  regularly  open 
for  examination.  Tbus  the  cases  of  Smith  and 
Montgomery  v.  Winston  and  Lawson,  2  How. 
Miss.  Rep.  601 ;  of  Drake  et  al.  v.  Collins,  G  Id. 
263;  and  of  Harrington  t.  O'Reillj  et  al.  9  Sm. 
&  Marsh.  216,  have  laid  it  down  as  the  law  of 
MiasiBBippi  in  relation  to  real  as  well  as  per- 
sonal estate,  "that  a  sale  made  under  an  execu- 
tion which  issued  without  a  revival  of  the  judg- 
ment is  not  absolutely  void  but  voidable  only, 
and  cannot  be  avoided  collaterally." 

This  last  question  this  court  do  not  feel 
themselves  now  called  upon  to  settle;  consider- 
ing the  levy  under  the  firat  judgment  against 
Crane  and  the  lien  thereby  created  as  having 
been  conBummated,  and  the  property  placed  by 
the  proceedinzB  in  the  custody  of  the  law,  they 
regard  the  title  of  the  defendants  below  de- 
rived from  the  judgment,  the  levy  of  the  fieri 
facias,  and  sale  under  the  venditioni  exponas, 
as  regular  and  valid,  and  one  which  should  have 
been  Bustained. 

The  judgment  of  the  District  Court  is  there- 
fore reversed,  and  the  cause  remanded  to  that 
court  to  be  tried  upon  a  venire  facias  de  novo, 
in  conformity  with  this  opi&ioo. 


This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  District  Court  of 
the  United  States  for  the  Northern  DistHct  of 
S9K*]  'UissiBBippi,  and  was  argued  by  ooud- 
Bcl;  on  consideration  whereof,  it  is  now  here 
ordered  and  adjudged  by  this  court,  that  thia 
cause  be,  and  the  same  is  hereby  reversed,  with 
eosts;  and  that  this  cause  be,  and  the  same  is 
hereby  remanded  to  the  said  District  Court, 
with  directions  to  award  a  venire  facias  de 
novo,  and  to  proceed  therein  in  oonformity 
with  the  opinion  of  this  court. 


THOMAS  TRBMLETT,  Plaintiff  ii 


JOSEPH  T.  ADAMS. 

Bonded  Warehousing  Act — Must  be  supple- 
mented by  regulation  of  Secretary  of  Treas- 
ury, as  to  port  of  delivery. 

The  Tariff  Law  or  Jaly  SO,  1846  (9  8Ut  at 
Larse,  42),  reduced  tbe  duties  on  Imported  coal,  and 
was  to  lake  elTect  on  I  be  sa  of  l>ecembec.  1846. 
Ttie  Blitb  Beet  Ion  provided  that  all  goods,  wblch 
mlEbt  be  In  tbe  public  atorei  na  that  dsj,  shanld 
pay  ODlf  the  reduced  duty. 

On  tbe  etb  -or  August.  ie4S  tB  Stat,  at  Large, 
D3>,  Coogrves  paeacd  tbe  Warebaualng  Act,  anthor- 
iilng  Importers,  under  certalo  circumiUDces,  to  de- 
posit their  goods  In  tbe  public  stores,  and  to  draw 
them  out  and  pa;  tbe  duties  at  auj  tliDe  within  one 
Jfear. 

D..4.     .1.1.     -l.k. O •    ._     ,    p^jft    o[    — .— 


But  tbls  right  was  confined  tc 


len  extended,  by  rtgulatioD  at  tbe  Secretary  oi  the 
Tteasurj,  to  a  port  of  delivery. 

Therefore,  where  New  Bedtord  was  tbe  port  of 
entry,  and  Warebam  ■  port  of  dellverj,  tbe  collector 
of  New  Bedtord  (acting  ander  the  directions  of  tbe 
Secretary  at  tbe  Treasury)  was  rlRht  Id  relnslDg 
coal  to  be  entered  for  warebouslng  at  Warebam. 

""~--e  an  Importer  depor'"-* " 


which  was  Id  favor  o(  tbe  collector. 

THIS  ease  was  brought  up  by  writ  of  mnvr 
from  the  Circuit  Court  for  the  Distrfet  of 
Massachusetts. 

It  was  a  suit  brought  in  tbe  (Srenit  Conrt  by 
Thomas  Tremlett,  a  merchant  of  Boatoa, 
asainat  Adams,  the  Collector  of  tbe  port  of 
New  Bedford,  for  return  of  dutiea. 

The  case  is  stated  in  the  bUI  of  exeeptlom, 
which  was  as  follows: 

This  was  an  action  of  asiumpait,  bnragU 
against  tbe  defendant.  Collector  for  tbe  port  of 
New  Bedford,  to  recover  the  sum  of  twenty-two 
hundred  and  sixty-seven  dollars,  seventy-scv^ 
cents,  and  interest,  excess  of  duties  upon  Biin- 
dry  cargoes  of  coal,  imported  into  the  port  of 


plaintiff  under  protest. 

At  tbe  trial  of  the  case  before  his  Honor, 
Judge  Sprague,  the  following  facts  were  ad- 
mitted  by   the  defendant,  namely: 

1st.  That,  in  the  months  of  September  and 
October,  1846,  'the  plaintiff,  Thomas  [*S»« 
Tremlett,  a.  merchant  oiF  Boston,  imported  rrani 
Pictou,  in  Nova  Scotia,  into  the  port  of  Wars- 
ham,  in  the  collection  district  of  New  Bed- 
ford, nine  cargoes  of  coal,  as  fotlowa,  i 
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Amounting,  in  the  aggregate,  to  1 
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These  several  cargoes  of  coal  were  shipped  at 
Pietou,  for  the  port  of  Wareham,  a  port  of  de- 
livery only;  and,  upon  the  arrival  at  that  port 
of  the  first-mentioned  vessel,  the  brig  Indus,  on 
or  about  the  3d  of  September,  1846,  the  plain- 
tiff made  application  at  the  custom  house  in 
New  Bedford,  to  the  defendant,  Joseph  T. 
Kdams,  then  Collector  at  said  port,  to  enter  said 
coal,  for  warehousing,  at  Wareham,  aforesaid, 
under  the  provisions  of  the  Act  of  C!ongress,  en- 
titled, **An  Act  to  establish  a  warehousing  sys- 
tem," -etc,  passed  August  6th,  1846.  But  the 
defendant  refused  to  allow  the  plaintiff  to  enter 
said  coal  for  warehousing,  as  aforesaid,  under 
the  Act  aforesaid,  because  said  Wareham  was 
not  a  port  of  entry,  but  a  port  of  deliveiy; 
and  required  him,  if  he  would  land  said  coal  at 
•aid  W  areham,  to  enter  the  same  under  the  Act 
for  the  collection  of  duties,  passed  August  30th, 
1842,  and  to  deposit  $285  to  cover  the  duties 
which  might  be  found  to  be  legally  due  and 
payable  thereon.  The  plaintiff,  in  order  that 
said  vessel  might  be  permitted  to  discharge  her 
cargo,  compli^  with  this  requisition,  first  en- 
tering the  following  protest  in  writing: 

^1  protest  against  paying  duties,  wishing  to 
warehouse  the  coal  per  brig  Indus,  from  i'ic- 
tou;"  and  signed  'Thomas  Tremlett,  by  his 
attorney,  Jacob  Parker." 

The  usual  permit  was  then  granted  by  the 
eoliector,  to  land  the  coal  from  said  vessel  at 
said  Wareham,  and  the  coal  was  accordingly 
landed;  and,  upon  the  arrival  at  said  Wareham 
of  the  other  cargoes  of  coal,  by  the  several  ves- 
297*]  sels  above  named,  *said  plaintiff  made 
like  applications  to  the  defendant,  at  the  col- 
lector's ofiice  at  New  Bedford,  to  enter  each 
cargo  for  warehousing  under  said  Act  of  Au- 
gust 6th,  1846,  at  Wareham,  aforesaid. 

But  the  deiendant,  in  like  manner,  as  in  the 
case  of  The  Brig  Indus,  refused  permission  to 
warehouse,  as  aforesaid,  and  required  the  plain- 
tiff to  make  the  same  entry  as  in  that  case, 
and  deposit  a  dUm  of  money  upon  the  entry  of 
each  cargo,  sufficient  to  cover  the  duties  which 
might  be  found  to  be  le^ly  due  and  payable 
thereon,  under  the  provisions  of  the  Act  of  Au- 
gust 30th,  1842,  the  plaintiff  first  entering  a 
protest  in  writing,  in  each  case,  and  upon  the 
entry  of  each  cargo,  in  manner  and  form  as  in 
the  case  of  The  Brig  Indus,  above  mentioned; 
and  said  coal  was  thereupon  landed,  and  deposit- 
ed in  the  same  manner  as  that  per  brig  Indus. 

2d.  That  all  of  said  coal,  landed  at  said 
Wareham  from  the  above-named  vessels,  was 
deposited  in  one  pile,  and  remained  in  the  place 
where  it  was  originally  deposited  until  after 
December  19th,  1846. 

3d.  That  the  aggregate  sum  deposited  with 
the  defendant  by  the  plaintiff,  to  cover  the 
amount  of  duties  on  the  several  cargoes  of  coal 
above  mentioned,  was  $3,403,  and  the  duties  on 
said  eoal,  computed  under  the  Tariff  Act  of  Au- 
gust 30,  1842,  would  amount  to  $3,364.14;  that 
by  the  Act  of  July  30,  1846,  the  duties  on  the 
ooal  in  question  would  amount  to  $1,135.23. 

4tli.  That  the  brigs  Indus  and  Mary  Sophia 
were  British  vessels;  that  it  has  been  the  in- 
Tariable  practice  of  the  collectors  at  New  Bed- 
ford, for  more  than  twenty  years,  to  allow  for- 
ei|p&  ▼easels  the  same  rights  and  privileges,  as 
to  "wi^jjiwg  and  discharging  their  cargoes  at 
the  peart  of  Wareham,  that  are  granted  to 
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American  vessels,  and  that  no  objection  was 
made  or  intimated  by  the  defendant  to  the 
plaintiff  to  his  landing  the  cargoes  of  said  "In- 
dus" and  ''Mary  Sophia*'  at  said  Wareham. 

5th.  That  said  Wareham  is  the  principal  port, 
in  the  collection  district  of  New  Bedford,  where 
coal  is  imported  for  consumption. 

6th.  That  the  defendant,  on  or  before  the 
19th  of  December,  1846,  delivered  to  the  plain- 
tiff's attorney  a  statement  of  the  balance  due 
to  the  plaintiff  for  money  deposited,  over  and 
above  the  amount  of  duties  claimed  on  the  nine 
cargoes  of  coal  aforesaid,  amounting  to  $38.86, 
and  offered  then  to  pay  the  same  to  Mr.  Parker, 
the  plaintiff's  attorney,  which  he  declined  to 
receive;  and  that  on  the  13th  of  November, 
1840,  Mr.  Adams,  the  defendant,  tendered  the 
same  amount  in  specie  to  Thomas  Tremlett, 
the  plaintiff,  at  his  office  in  Boston,  which  he 
refused  to  receive,  and  informed  the  defendant 
that  in  1846  he  instructed  Mr.  Parker,  his  at- 
torney,  not   to   receive   it. 

*7th.  That  the  paper  hereto  annexed  [*298 
marked  A,  is  a  true  copy  of  the  commission 
under  which  D.  Nye  acted  as  an  officer  of  the 
revenue,  from  the  date  of  the  commission  till 
after  January,  1849;  and  that  the  paper 
marked  B,  annexed  hereto,  is  a  true  copy  of 
an  official  letter,  received  by  D.  Nye  from  said 
defendant,  at  or  about  the  time  it  bears  date, 
and  that  the  papers  annexed,  marked  C  and  D, 
are  true  copies  of  official  letters  received  by 
the  defendant  from  the  Secretary  of  the  Treas- 
ury of  the  United  States. 

Boston,  December  13th,  1849. 

(The  paper  marked  A  was  merely  an  author- 
ity to  David  Nye  to  act  as  deputy-collector, 
inspector,  ganger,  weigher  and  measurer,  for 
the  port  of  Wareham,  dated  October  3,  1843. 

The  paper  marked  B  was  an  authority  to 
Nye,  from  Adams,  under  the  authority  of  the 
Secretary  of  the  Treasury,  to  warehouse  coal, 
etc.  at  Wareham,  under  the  Warehousing  Act 
of  1846.  But  this  authority  was  dated  Au 
gust  22,  1848. 

The  paper  marked  C  was  dated  August  27th. 
1846,  and  was  a  letter  from  the  Secretary  ol 
the  Treasury  to  Adams,  refusing  to  allow  any 
article  to  be  warehoused  without  the  limits  of 
a  port  of  entry. 

The  paper  marked  D  was  from  the  same  to 
same,  dated  July  5th,  1849,  merely  saying  that 
the  District  Attorney  had  been  instructed  to 
defend  Adams  in  the  suit  brought  by  Tremlett.) 

Upon  those  facts  the  plaintiff,  by  his  coun- 
sel, requested  the  court  to  rule  and  instruct  the 
jury — 

1st.  That  the  right  or  privilege  of  warehous- 
ing goods  at  any  ports  or  places  within  the 
United  States  is  regulated  by  the  lajvs  of  Con- 
gress, which  specify  the  ports  and  places  at 
which,  and  the  manner  in  which,  such  ware- 
housing shall  be  permitted,  and  that  no  discre- 
tion as  to  the  selection  of  such  ports  or  places, 
or  as  to  the  manner  in  which  such  warehousing 
shall  be  allowed,  is  reposed  in  the  collector,  or 
any  other  executive  officer. 

The  plaintiff  further  requested  the  court  to 
rule  and  instruct  the  jury — 

2d.  That  by  law  there  is  no  distinction  as  to 
the  exercise  of  such  right  of  warehousing  be- 
tween ports  of  entry  and  ports  of  delivery, 
and  that  if  the  plaintiff  at  the  time  had  a 
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risrht,  under  the  existing  laws,  to  warehouse  his 
goods  in  a  port  of  entry  in  any  district  in  the 
United  IStates,  he  had  equally  a  right  to  ware- 
house them  at  any  port  of  delivery  in  such  dis- 
trict, upon  complying  with  the  requirements  of 
the  laws  regulating  the  warehousing  of  goods. 

The  plaintiff  further  requested  the  court  to 
Tule  and  instruct  the  jury — 

3d.  That  the  plaintiff,  being  unlawfully  pre- 
299*]  vented  from  warehousing  *his  goods  as 
aforesaid,  and  required  to  pay  duties  upon 
them  according  to  the  rates  established  by  the 
Tariff  Law  of  1842,  ought  to  recover  of  the 
defendant  the  difference  between  the  amount 
of  duties  chargeable  under  the  Tariff  Act  of 
1842  and  that  under  the  Tariff  Act  of  1846, 
and  interest  thereon  from  the  time  of  pay- 
ment of  the  several  sums. 

The  plaintiff  further  requested  the  court  to 
rule  and  instruct  the  jury — 

4th.  That  if,  upon  the  facts,  the  plaintiff 
could  not  recover  the  whole  of  the  difference 
between  the  amount  of  duties  properly  charge- 
able under  the  Act  of  ld42,  and  the  amount 
properly  chargeable  under  the  Act  of  1846,  he 
was  entitled  to  recover  the  sum  of  $38.86,  be- 
ing the  surplus  in  the  defendant's  hands  over 
and  above  the  amount  of  the  duty  properly 
chargeable  according  to  the  Act  of  1842.  But 
the  court  refused  to  give  the  instructions  so 
prayed  for;  but  on  the  contrary  thereof,  did 
rule  and  instruct  the  jury  that  the  plaintiff 
could  not  maintain  his  action,  nor  recover  either 
of  said  sums  of  money,  or  any  part  thereof;  to 
all  which  rulings  and  instructions  the  plaintiff 
excepts,  and  prays  that  his  exceptions  may  be 
allowed. 

Peleg  Sprague,     [seal.] 
Judge,  etc. 

The  jury  accordingly  found  for  the  defend- 
ant, and  upon  these  exceptions,  the  case  came 
up  to  this  court. 

It  was  argued  by  Mr.  Sherman  for  the  plain- 
tiff in  error,  and  oy  Mr.  Bibb  for  the  defend- 
ant in  error.  There  was  also  an  elaborate  brief 
on  the  same  side,  filed  by  Mr.  Crittenden  (At- 
torney-General). 

Mr.  Sherman,  for  the  plaintiff  in  error,  con- 
tended that  the  court  below  erred — 

1st.  In  refusing  the  instructions  prayed  for 
in  behalf  of  the  plaintiff  below. 

2d.  In  the  instructions  which  it  gave  to  the 
jury. 

(The  arguments  of  the  counsel  upon  both 
sides  were  founded  upon  a  minute  examination 
of  preceding  laws,  which  it  would  be  difficult 
to  compress  within  reasonable  limits,  and  at 
the  same  time  do  justice  to  the  arguments. 
The  reporter,  therefore,  confines  himself  to  a 
mere  statement  of  the  points.) 

Mr.  Sherman  united  both  the  above  points 
in  his  arguments. 

1st.  That,  under  the  Constitution  and  laws 
of  the  United  States,  a  right  existed  to  ware- 
house the  coal  at  a  port  of  delivery. 

ifd.  The  right  to  warehouse  at  the  port  in 
question  being  given  by  law,  the  plaintiff  could 
not  be  deprived  of  that  right  bv  any  instruc- 
tions issued  by  the  Secretary  of  the  Treasury 
300*]  to  carry  the  *Act  into  effect.  Sec.  5  of 
Warehousing  Act,  9  Stat,  at  Large,  53;  Tracy 
&  Balister  v.  Swart wout,  10  Pet.  95;  Elliot  v. 
Swartwout,  10  Pet.  153;  and  Greely  v.  Thomp- 
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son,  10  How.  234,  decided  at  the  last  term  of 
the  Supreme  Court. 

3d.  The  defendant,  as  collector  of  the  cus- 
toms, having  deprived  the  plaintiff  of  the  right 
to  warehouse  his  said  nine  cargoes  of  coal  at 
Wareham,  and  to  enter  the  same,  under  the 
Tariff  Act  of  July,  1846,  upon  the  payment  of 
$1,135.13,  the  duty  imposed  on  the  same  by 
that  Act,  and  exacted  of  the  plaintiff  a  deposit 
of  money,  as  for  duties,  amounting  to  $3,403, 
the  plaintiff  has  a  right  t'o  recover  the  differ- 
ence, with  interest. 

4th.  Or,  otherwise,  if  it  be  decided  that  tbe 
duties  were  legally  due  under  the  Tariff  Act  of 
1842,  amounting  to  $3,364.11,  the  plaintiff"  hav- 
ing deposited  with  the  defendant  the  sum 
of  $3,403,  is  entitled  to  recover  the  difference, 
viz.:  $38.89,  with  interest.  Boyden  v.  Moore, 
5  Mass.  R.  365,  360;  Breed  v.  Hurd,  6  Pick. 
356;  Whipple  v.  Newton,  17  Pick.  168. 

On  the  other  hand,  the  counsel  for  the  de- 
fendant in  error  contended  that  the  first,  sec- 
ond, and  third  instructions,  as  moved,  were 
not  according  to  the  law  of  the  case  upon  the 
facts  established  by  the  evidence,  and  facts 
pertinent  to  the  issue,  which  no  evidence  con- 
duced to  prove  (and  are  therefore  to  be  consid- 
ered as  not  having  existed).  They  would,  if 
given,  have  misled  the  jury. 

The  first  and  second  instructions  moTed, 
misconstrue  the  revenue  laws.  Important  dis- 
tinctions between  ports  of  entry  and  delivery, 
and  ports  of  delivery  only,  are  made  by  the 
laws.  The  Secretary  of  the  Treasury  had  a 
discretion  to  refuse  to  suffer  coal  to  be  ware- 
housed at  ports  of  delivery  only,  where  no  col- 
lector, naval  officer  or  surveyor  resided;  where 
the  collector  of  the  port  of  entry  had  to  dis- 
charge, at  one,  two  or  three  ports  of  deliv- 
ery only,  annexed  to  his  collection  district,  all 
the  duties  of  collector,  naval  officer  and  sur- 
veyor; and  where,  in  the  opinion  of  the  Secre- 
tary, the  additional  charge  of  a  permanent 
officer  to  reside  at  the  port  oi  delivery  only, 
with  the  rent  to  be  paid  for  warehouses,  would 
overgo  the  receipts  from  storage,  and  diminish 
the  revenue  at  such  port  of  delivery  only. 

The  third  instruction  moved  by  the  plaintiff, 
when  applied  to  the  facts  of  the  case,  assumes, 
in  the  first  place,  that  the  Secretary  of  the 
Treasury  **unlawfiilly"  prevented  the  warehous- 
ing of  the  coal  at  Wareham;  and  in  the  next 
place,  assumes  that  because  the  collector  obeyed 
the  instructions  of  the  Secretary,  the  defend- 
ant became  a  wrong-doer;  and  in  the  third 
place,  assumes  that  the  defendant  is  liable, 
and,  in  the  language  of  the  count,  became  in- 
debted to  the  plaintiff,  and  promised  him  to 
*pay  the  difference  of  duty  on  the  coal  [*S01 
between  the  Tariff  of  1842,  and  that  of  Decem- 
ber, 1846. 

If  the  Secretary  of  the  Treasury  had  been 
sued  as  the  wrong-doer  instead  of  the  collector, 
the  Secretary  could  have  defended  and  main- 
tained  his  instructions  against  warehousing 
coal  at  Wareham,  a  port  of  delivery  only,  as 
being  a  lawful  exercise  of  a  discretionary  pow- 
er confided  by  the  revenue  laws  existing  before 
the  Act  to  establish  a  system  of  warehousing, 
not  impaired  by  that  Act,  but  confirmed  by  it» 
fifth  section;  which  discretionary  power  bo 
pjiven  by  the  laws,  was  necessary  and  proper  to 
the  uniformity  and  efficiency  of  the  system  of 
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rovenue  from  the  customs,  over  which  the  Ju- 
dicial Department  has  no  control. 

The  second  proposition  assumed  by  the 
plaintiff,  that  the  defendant,  in  obeying  the  in- 
structions to  him  as  collector,  by  the  Secretary 
of  the  Treasury,  against  warehousing  the  coal 
at  the  port  oi  Wareham,  became  thereby  a 
wrong-doer,  and  liable  to  the  plaintiff  for  dam- 
ages, would  not  follow,  if  it  were  conceded 
that  the  Secretary  of  the  Treasury,  in  the  ex- 
ercise of  his  functions,  erred  in  the  construction 
of  the  revenue  laws,  and  thereupon  issued 
wrong  instructions  to  the  collector  against 
warehousing  at  Wareham. 

The  third  assumption,  as  to  the  amount  of 
the  remote  consequential  damages,  would  not 
follow  from  the  plaintiff's  first  and  second 
premises,  if  they  were  conceded. 

The  conduct  of  the  defendant,  as  collector, 
whether  he  pursued  the  right  line  of  his  duty, 
or  departed  from  it  and  became  a  trespasser, 
and  if  a  wrong-doer  for  what,  damages  he  be- 
came responsible,  are  matters  to  be  adjudged 
by  the  laws  in  force  defining  his  duties  as  col- 
lector at  the  time  when  the  plaintiff  made  his 
protest  against  the  conduct  of  the  collector; 
not  by  the  error  of  the  Secretary  of  the  Treas- 
ury, whom  the  law  had  put  over  him  as  a  light, 
a  guide  and  a  buckler;  nor  by  laws  which 
did  not  take  effect  until  months  after  the 
plaintiff's  protest;  nor  by  the  after  voluntary 
act  of  the  plaintiff  himself,  of  omission  or  com- 
mission. 

The  fourth  instruction  moved  relates  to  the 
sum  of  $38.66,  twice  tendered  to  the  plaintiff, 
and  twice  refused. 

This  is  certainly  a  small  business,  a  little 
matter,  a  very  trifling  matter,  wherewith  the 
plaintiff  hath  elected  (after  two  tenders  and  re- 
fusals) to  engage  the  time  and  attention,  first, 
of  the  Circuit  Court  of  the  United  States,  by 
an  action  originally  brought  therein,  whose  cog- 
nizance, as  defined  by  law,  is  intended  to  be 
limited  to  cases  "where  the  matter  in  dispute 
exceeds,  exclusive  of  costs,  the  sum  or  value 
of  five  hundred  dollars,"  and  second,  the  time 
and  attention  of  this  court,  whose  appellate  ju- 
risdiction in  such  like  cases  is,  by  the  law  in- 
30S*]  tended  to  be  confined  to  'matters  in  dis- 
pute exceeding  the  sum  or  value  of  two  thou- 
sand dollars,  exclusive  of  costs. 

If  the  plaintiff  had  truly  stated  his  said  de- 
mand, for  the  said  sum  of  $38.66,  neither  the 
Circuit  Court  nor  this  court  could  have  held 
cognizance  of  the  plea.  But  by  refusing  this 
sum  when  tendered,  and  by  mixing  this  matter 
with  his  protest  about  the  warehousing,  and, 
by  stating  his  demand  at  five  thousand  dollars, 
he  has  compelled  the  Circuit  Court  and  this 
court  to  hold  cognizance  of  his  complaint. 

If  the  jury  had  found  for  the  plaintiff  the 
sum  of  $38.66,  then,  according  to  the  twentieth 
section  of  the  Judiciary  Act  of  24th  September, 
1789,  **he  shall  not  be  allowel,  but,  at  the  dis- 
cretion of  the  court,  may  be  adjudged,  to  pay 
costs." 

When,  upon  the  facts  given  in  evidence,  the 
plaintiff  moved  this  fourth  instruction,  that 
*'he  was  entitled  to  recover  the  sum  of  $38.06," 
he  thereby  confined  and  dwindled  his  demand 
to  that  sum;  the  court  was  called  to  adjudicate 
as  to  that  sum;  to  lend  its  assistance  to  the 
plaintiff  to  recover  that  sum  and  no  more;  a| 
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matter    far    beneath   the   cognizance   of    that 
court. 


Mr.  Chief  Justice  Taney  delivered  the  opinion 
of  the  court: 

This  is  any  action  brought  by  the  plaintiff 
against  the  Collector  of  the  port  of  New  Bed- 
ford, for  refusing  to  permit  the  plaintiff  to  en- 
ter for  warehousing  at  Wareham  sundry  car- 
goes of  coal,  imported  from  Pictou,  Nova 
IScotia,  which  were  shipped  for  Wareham,  and 
arrived  in  the  months  of  September  and  Octo- 
ber, 1846.  Wareham  was  a  port  of  delivery  in 
the  collection  district  of  which  New  Bedford 
was  the  port  of  entry;  and  the  Collector,  in  re- 
fusing to  permit  them  to  be  entered  for  ware- 
housing at  Wareham,  acted  under  the  direc- 
tions of  the  Secretary  of  the  Treasury.  The 
plaintiff  was  required  to  pay  in  cash  the  du- 
ties imposed  by  the  Act  of  1842,  before  the 
permit  for  landing  at  Wareham  was  granted. 
And  this  suit  is  brought  to  recover  the  differ- 
ence between  the  duties  paid  and  the  duties  to 
which  the  coal  would  have  been  liable  if  it 
had  been  warehoused  at  Wareham  and  re- 
mained in  store  as  the  plaintiff  desired  until 
the  reduced  tariff  went  into  operation.  The 
case  depends  upon  the  construction  of  the 
Warehousing  Act  of  August  6,  1846. 

The  law  is  framed  in  very  general  terms,  re- 
ferring td  other  laws  for  some  of  its  regulations; 
and  containing  but  few  specific  directions  as  to 
the  manner  in  which  it  should  be  carried  into 
execution.  And  it  authorizes  the  Secretary  of 
the  Treasury  to  make  from  time  to  time  such 
regulations,  not  inconsistent  with  law,  as  might 
be  necessary  to  give  full  effect  to  the  provisions 
of  *the  Act,  and  secure  a  just  account-  [*303 
ability  under  it.  This  mode  of  legislation  has 
naturally  led  to  some  ambiguity,  and  has  given 
rise  to  this  controversy. 

The  Act  went  into  operation  on  the  day  it 
was  approved  by  the  President.  And  the  plain- 
tiff insists  that,  under  its  provisions,  he  was 
entitled,  as  soon  as  it  passed,  to  land  his 
goods  at  the  port  of  delivery  upon  bonding  for 
the  duties;  and  to  have  them  placed  there  in 
store  in  order  to  avail  himself,  if  he  thought 
proper,  of  the  reduced  tariff,  which  took  effect 
on  the  2d  of  December,  in  the  same  year.  The 
6th  section  of  the  Tariff  Act  of  July  30,  1846, 
which  passed  a  few  days  before  the  Ware- 
housing Act,  of  which  we  are  now  speaking, 
provid^  that  all  goods  imported  after  the  pas- 
sage of  that  law,  and  remaining  in  the  public 
stores  on  the  2d  of  December  following,  when 
the  Act  went  into  operation,  should  be  subject 
to  no  other  duty  upon  entry  thereof  than  if 
they  had  been  imported  after  that  day. 

In  expounding  the  Warehousing  Act,  it  must 
be  borne  in  mind  that  it  was  not  passed  for 
the  purpose  of  enabling  the  importer  to  avail 
himself  of  the  reduced  rates  of  duty.  It  is  a 
part  of  the  general  and  permanent  system  of 
revenue;  and  its  evident  object  is  to  facilitate 
and  encourage  commerce  by  exempting  the  im- 
porter from  the  payment  of  duties,  until  he 
is  ready  to  bring  his  goods  into  market.  The 
opportunity  it  afforded  of  taking  advantage  of 
the  reduced  rates  of  duty  was  an  accidental 
circumstance  arising  from  the  time  at  which  it 
happened  to  be  passed.    The  provisions  in  the 
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6th  section  of  the  Tariff  Act  of  July  30,  1846, 
had  no  reference  to  goods  entered  for  ware- 
housing. There  was  no  law  it  that  time  which 
authorized  the  importer  so  to  enter  them.  And 
although  the  Warehousing  Act,  whith  passed 
a  few  days  afterwards,  enabled  the  importer, 
by  warehousing  his  goods,  to  take  the  bene- 
fit of  the  provisions  of  the  previous  law,  yet 
it  was  not  passed  for  that  purpose.  And  it 
must  be  regarded  and  interpreted,  not  as  an 
act  passed  for  a  temporary  purpose,  or  to  meet 
a  change  of  tariff,  but  as  one  intended  to  be 
eaually  applicable  to  goods  imported  after  the 
2d  day  of  December,  as  to  goods  imported  be- 
tween the  30th  of  July  and  that  time.  The 
plaintiff  had  the  same  legal  rights  in  this  re- 
spect at  the  time  he  offered  to  enter  his  coal 
at  Wareham  as  an  importer  of  the  present  day, 
and  nothing  more;  and  no  greater  advantages 
were  intended  to  be  given  him  by  the  Ware- 
housing Act. 

Previous  to  the  passage  of  this  Act  no  goods, 
chargeable  with  cash  duties,  could  be  landed 
at  the  port  of  delivery  until  the  duties  were 
paid  at  the  port  of  entry.  The  importer  had 
no  right  to  land  them  anywhere  until  they  had 
passed  through  the  custom  house.  And  they 
could  not  be  landed  at  the  port  of  delivery 
without  the  permit  of  the  proper  officer  at  the 
304*]  port  of  *entry.  This  permit  in  effect 
delivered  them  to  the  owner  to  be  landed  un- 
der the  usual  inspection,  and  sold  and  disposed 
of  as  he  thought  proper;  and  the  permit  could 
not  be  granted  unless  the  duties  had  been  paid. 

There  could,  therefore,  but  rarely  be  any 
necessity  for  public  stores  or  warehouses  at  a 
port  of  delivery,  before  the  passage  of  the 
Warehousing  Act. 

It  was  otherwise  at  ports  of  entry.  The  im- 
porter himself  had  no  right  to  land  them  even 
at  a  port  of  entry  before  the  duties  were  paid. 
But  when  the  entry  at  the  custom  house  was 
imperfect,  for  want  of  the  proper  documents, 
or  where  the  ffoods  were  damaged  in  the  voy- 
age, and  the  duties  could  not  be  immediately 
ascertained;  or  the  cash  duties  were  not  paid 
after  the  forms  of  entry  had  been  complied 
with;  in  all  of  these  cases,  the  collector  was 
directed,  by  existing  laws,  to  take  possession  of 
such  goods,  and  place  them  in  public  stores, 
and  retain  them  until  the  duties  were  paid. 
And  as  all  of  this  was  to  be  done  at  the  port  of 
entry,  public  stores  were  necessary  at  such 
ports;  and  they  had  accordingly  been  provided 
for  by  law,  before  the  passage  of  the  Ware- 
housing Act. 

Now,  the  Warehousing  Act,  so  far  as  the 
landing  and  storing  of  goods  is  concerned, 
places  goods  entered  for  warehousing  upon  the 
same  footing  with  goods  upon  which  the  duties 
have  not  been  paid.  It  provides,  that  in  all 
cases  of  failure  or  neglect  to  pay  the  duties 
within  the  period  allowed  by  law  to  the  im- 
porter, to  make  entry  thereof,  or  whatever  the 
owner,  importer,  or  consignee,  shall  make  entry 
for  warehousing  in  the  manner  directed  in  the 
Act,  the  collector  shall  take  possession  of  the 
goods  and  deposit  them  in  the  public  stores,  or 
in  other  stores  to  be  agreed  on  by  the  collector 
or  other  chief  officer  of  the  port,  and  the  im- 
porter of  the  goods  to  be  secured  in  the  man- 
ner provided  for  in  the  Act  of  1818  relative  to 
the  warehousing  of  wines  and  distilled  spirits. 


The  warehoused  goods,  therefore,  are  to  be 
taken  possession  of  by  the  same  officer  MJti 
stored,  and  treated  like  goods  upon  which  the 
importer  had  failed  to  pay  duty.  And,  as  the 
latter  were  necessarily  to  be  taken  poeaesskni 
of  at  the  port  of  entry,  and  accustomed  to  be 
stored  there,  the  natural  inference  from  this 
association  is,  that  the  law  contemplated  the 
storage  of  warehoused  goods  at  the  same  plaee, 
and  did  not  mean  to  give  the  importer  a  ri^t 
to  store  them  at  any  port  of  delivery  to  which 
he  might  have  chosen  to  ship  them.  The 
Warehousing  Act  gives  him  no  peculiar  privi- 
leges over  the  importer  of  goods  directed  to  be 
placed  in  the  public  stores  because  the  duties 
were  not  paid;  nor  any  greater  right  to  select 
for  himself  the  place  of  storage. 

The  2d  section  of  the  Act  strengthens  this 
construction  of  the  *lst  section.  It  [*S05 
provides  that  warehoused  goods,  deposited  in 
the  public  stores  in  the  manner  provided  in  the 
1st  section,  might  be  withdrawn  and  transport- 
ed to  any  other  port  of  entry;  and  directs  that 
the  party  should  give  bond  for  the  deposit  of 
them  in  store,  in  the  port  of  entry  to  which 
they  shall  be  destined.  The  use  of  the  words 
''ports  of  entry,"  in  this  provision,  implies  that 
they  were  to  be  stored  m  a  port  of  that  de 
scription  in  the  first  instance,  and  to  be  de- 
posited  again  in  a  like  port,  if  they  were  trans 
ported  coastwise. 

Again,  the  directions  as  to  the  manner  in 
which  they  are  to  be  secured  while  they  remain 
in  the  store,  and  to  be  delivered  to  the  party 
when  he  is  entitled  to  receive  them,  leads  to 
the  same  conclusion.  They  cannot  be  with- 
drawn without  a  permit  from  the  collector  and 
naval  officer  of  the  port  at  which  they  are 
stored.  And  as  there  is  no  naval  officer  ap 
pointed  or  needed  at  a  port  of  delivery,  this 
provision  would  appear  to  have  contemplated 
the  storage  at  a  port  of  entry  and  not  of  de- 
livery. There  are  certain  expressions  in  the 
law  which  may  be  applied  to  a  port  of  delivery 
as  well  as  of  entry.  But  they  were  introduced 
for  the  purpose  of  authorizing  the  Secretary  of 
the  Treasurv,  under  the  power  to  make  regu- 
lations, to  have  suitable  storehouses  to  pro- 
vide at  a  port  of  delivery,  when  the  nature  and 
importance  of  the  trade  might  require  it. 

The  Act  of  1799,  c.  22,  sec.  21,  I  Stat,  at 
Large,  642,  authorizes  the  collector,  with  the 
approbation  of  the  principal  officer  of  the 
Treasury  Department,  to  employ  proper  per- 
sons as  weighers,  gangers,  measurers  and  in 
spectors  at  the  several  ports  within  his  dis 
trict;  and  also,  with  the  like  approbation,  to 
provide,  at  the  public  expense,  storehouses  for 
the  safekeeping  of  goods,  and  such  scales, 
weights  and  measures,  as  may  be  necessary. 
The  secretary  and  collector  were,  therefore,  un- 
der this  law,  to  determine  where  storehouses 
were  necessary;  and  might  provide  them  at  a 
port  of  delivery,  if  they  believed  the  interests 
of  the  public  and  of  commerce  demanded  it. 
But  the  law  confided  it  to  their  discretion,  to 
determine  whether  they  should  or  should  not 
be  provided  at  any  particular  port  of  delivery; 
and  the  Warehousing  Act  has  not  changed  the 
law  in  this  respect,  and  does  not  require  that 
there  should  be  public  storehouses  at  every 
port  of  delivery  at  which  the  importer  might 
wish  to  warehouse  his  goods. 

Howard  IS. 
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The  record  shows,  that  after  this  transaction 
took  place,  the  Secretary  did  authorize  goods  to 
be  warehoused  at  Wareham.  But  the  question 
before  us  is  not  whether  he  might  not  have 
authorized  it  before;  but  whether,  independ- 
ently of  any  regulation  by  the  Secretary,  the 
importer  had  not  an  absolute  right,  as  soon  as 
the  law  was  passed,  to  land  his  goods  at  the 
30€*]  port  of  •delivery  to  which  they  were 
destined,  and  store  them  there,  upon  giving  the 
bonds  which  the  law  requires.  We  think  he 
had  not,  and  that  the  right,  giv^n  under  the 
Warehousing  Act,  was  confined  to  a  port  of 
entry,  unless  extended,  by  regulation  of  the 
Secretary,  to  a  port  of  delivery. 

Indeed,  the  execution  of  the  law  would  be 
impracticable  under  the  construction  contended 
for  by  the  plaintiff.  For  it  directs  that  the 
b<md  to  be  taken  on  the  entry  for  warehousing, 
ahall  be  prescribed  by  the  Secretary;  and  it  is 
made  his  duty  to  make  regulations  to  carry 
tke  law  into  full  effect,  and  secure  a  just  ac- 
countability. These  things  require  time;  and 
the  collector  could  not  act  without  them. 
Yet,  if  the  plaintiff's  construction  be  the  cor- 
rect one,  his  right  to  enter  his  coal  for  ware- 
housing at  Wareham  was  as  absolute  the  day 
after  the  law  passed  as  it  was  when  he  offered 
to  make  the  entry.  For  if  the  law  gave  him 
the  right,  independently  of  any  regulations  by 
the  Secretary,  he  was  not  bound  to  wait  until 
they  were  made  and  the  form  of  the  bond  pre- 
scribed; but  might  have  demanded  his  rights 
on  the  7th  of  August,  and  sued  the  Collector 
if  he  failed  to  obtain  them.  It  is  evident  that 
Congress  could  not  have  intended  to  confer  up- 
on the  importer  this  right.  Nor  can  the  law  re- 
ceive that  construction  without  rejecting  the  pro- 
visions which  authorize  the  Secretary  to  pre- 
scribe the  form  of  the  bond,  and  to  direct  the 
manner  in  which  the  Act  was  to  be  carried 
into  effect.  These  provisions,  in  relation  to 
the  power  of  the  Secretary,  are  important, 
and  were  intended  to  guard  the  public  against 
any  abuse  of  the  privileges  which  the  Ware- 
housing Act  gave  to  the  importer. 

Moreover,  many  of  the  ports  of  delivery  are 
at  places  where  the  trade  is  trivial  and  unim- 
portant, and  where  it  would  be  difficult  to  pro- 
cure suitable  storehouses  for  a  cargo  unexpect- 
edly arriving  and  demanding  to  be  warehoused. 
In  many  of  them  there  are  not  a  sufficient 
number  of  officers  to  superintend  the  landing 
and  warehousing  of  a  cargo  of  an  ordinary 
ship,  and  guard  it  afterwards  from  being  im- 
properly withdrawn.  The  Warehousing  Act 
does  not  authorize  the  appointment  of  ad- 
ditional officers,  at  ports  of  delivery,  nor  pro- 
Tide  for  any  additional  expenses  to  be  in- 
cnrred  by  the  public  in  carrying  it  into  ex- 
ecution. And  if  the  collector  is  bound  to  grant 
a  permit  to  land  the  goods,  at  any  port  of  de- 
livery which  the  importer  may  select  for  his 
shipment,  it  is  easy  to  foresee  the  abuses  to 
which  it  would  lead;  and  the  frauds  that  might 
be  practiced  under  it.  Congress  can  hardly  be 
presumed,  from  any  general  or  ambiguous  lan- 
guage, to  have  intended,  in  this  law,  to  dis- 
pense with  all  the  safeguards  which  had  been 
so  carefully  provided  and  preserved  in  previous 
Acta.  We  think  neither  its  words  nor  its 
S07*]  manifest  object  *will  justify  such  a 
eonstmction,  and  that  the  Collector  was  right 
14  li.  ed. 


in  refusing  the  permit  to  the  plaintiff  to  land 
and  warehouse  the  coal  in  question  at  Ware- 
hauL 

As  regards  the  small  balance  of  the  plain- 
tiff's deposit  which  remained  in  the  Collector's 
hands  after  the  payment  of  the  legal  duties,  it 
is  no  ground  for  reversing  the  judgment  of  the 
Circuit  Court.  The  defendant  offered  to  pay 
it,  but  the  plaintiff  refused  to  receive  it.  The 
money  placed  in  the  hands  of  the  Collector  for 
the  estimated  duties  was  a  deposit  in  trust  for 
the  United  States  for  the  amount  that  should 
be  found  actually  due;  and  for  the  plaintiff 
for  the  balance,  if  any  should  remain  after  the 
duties  were  paid.  And  as  the  plaintiff  refused 
to  receive  this  balance  when  tendered,  it  con- 
tinues a  deposit  in  the  hands  of  the  defendant 
with  the  plaintiff's  consent;  and  he  cannot 
subject  the  Collector  to  the  costs  and  expenses 
of  a  suit  until  he  can  show  that  it  is  wrong- 
fully withheld. 

The  judgment  of  the  Circuit  Court  is  there- 
fore affirmed,  with  costs. 

OBDEB. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  thef  District  of  Massachu- 
setts, and  was  argued  by  counsel;  on  considera- 
tion whereof,  it  is  now  here  ordered  and  ad- 
judged by  this  court,  that  the  judgment  of  the 
said  Circuit  Court  in  this  cause  be,  and  the 
same  is  hereby  affirmed,  with  costs. 


THE  PHILADELPfflA,  WILMINGTON  AND 
BALTIMORE  RAILROAD  COMPANY,  Plain- 
tiffs in  Error, 

V. 

SEBRE  HOWARD. 

Evidence—official  entries  standing  in  place  of 
record,  admissible— docket  entry  of  action 
proves  pendency — ^treatment,  by  counsel  for 
corporation,  of  paper  as  its  deed  proves  seal 
— sealinff  and  delivery  waives  condition 
previouiuy  made— deposition  of  deceased  wit- 
ness in  former  cause. 

Estoppel,  matter  of,  exhibited  in  evidence— de- 
fense in  action  of  assumpsit  operates  as,  in 
action  on  covenant. 

Where  two  parties  are  named  in  contract,  and 
but  one  seals,  he  alone  may  sue. 

Rules  as  to  construing  covenants— construction 
of  reservation  of  right  to  annul  contract  at 
any  time — ^Measure  of  damages. 


In  Maryland,  the  clerk  of  a  county  court  was 
properly  admitted  to  prove  the  verity  of  a  copy  of 
the  docket  entries  made  by  him  as  clerk,  because, 
by  a  law  of  Maryland,  no  technical  record  was  re- 
quired to  be  made. 

And,  moreover,  the  fact  which  was  to  be  proved 
being  merely  the  pendency  of  an  action,  proof 
that  the  entry  was  made  on  the  docket  by  the  prop- 
er officer,  was  proof  that  the  action  was  pending, 
until  the  other  party  could  show  its  termination. 

Where  the  question  was,  whether  or  not  the  pa- 
per declared  upon  bore  the  corporate  seal  of  the  de- 
fendants (an  mcorporated  company),  evidence  was 
admissible  to  show  that,  in  a  former  suit,  the  de- 
fendants had  treated  and  relied  upon  the  instru- 
ment, as  one  bearing  the  corporate  seal.  And  It 
was  admissible,  although  the  former  suit  was  not 

NOTB. — Covenants,  when  dependent  and  when  in- 
dependent. See  note  to  Goldsboroogh  v.  Orr,  6  I^. 
ed.  U.  8.  600.  ^  ,  , 
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between  the  same  parties  and  although  the  for- 
mer suit  was  against  one  of  three  corporations, 
which  had  afterwards  become  merged  into  one, 
which  one  was  the  present  defendant. 

The  admission  of  the  paper  as  evidence  only  left 
the  question  to  the  Jury.  •  The  burden  of  proof 
still  remained  upon  the  plaintiff. 
308*3  •The  evidence  of  the  President  of  the  Com^ 
pany,  to  show  that  there  v>as  an  understanding 
between  himself  and  the  plaintiff,  that  another 
person  should  also  sign  the  paper  before  it  became 
obligatory,  was  not  admissible,  because  the  under- 
standing alluded  to  did  not  refer  to  the  time  when 
the  corporate  seal  was  affixed,  but  to  some  prior 
time. 

In  order  to  show  that  the  paper  In  question  bore 
the  seal  of  the  corporation,  it  was  admissible  to 
read  in  evidence  the  deposition  of  the  deceased  of- 
ficer of  the  corporation,  who  had  affixed  the  seal, 
and  which  deposition  had  been  taken  by  the  de- 
fendants in  the  former  suit. 

If  the  defendants  had  relied  upon  the  paper  in 
question  to  defeat  the  plaintiff  in  a  former  suit, 
they  are  estopped  from  denying  its  validity  in  this 
suit.  It  was  not  necessary  to  plead  the  estoppel, 
because  the  state  of  the  pleadings  would  not  nave 
justified  such  a  plea. 

Where  the  covenant  purported  to  be  made  be- 
tween two  persons  by  name,  of  the  first  part,  and 
the  corporate  company,  of  the  second  part,  and 
only  one  of  the  persons  of  the  first  part  signed  the 
Instrument,  and  the  covenant  ran  between  the  partv 
of  the  first  part  and  the  party  of  the  second  part, 
it  was  proper  for  the  person  who  had  signed  on  the 
first  part  to  sue  alone ;  J)ecause  the  covenant  inured 
to  the  benefit  of  those  who  were  parties  to  it. 

In  this  particular  case,  a  covenant  to  finish  the 
work  by  a  certain  day,  on  the  one  part,  and  a 
covenant  to  pay  monthly  on  the  other  part,  were 
distinct  and  Independent  covenants.  And  a  right 
in  the  Company  to  annul  the  contract  at  any  time, 
did  pot  include  a  right  to  forfeit  the  earnings  of 
the  other  party,  for  work  done  prior  to  the  time 
when  the  contract  was  annulled. 

A  covenant  to  do  the  work  according  to  a  cer- 
tain schedule,  which  schedule  mentioned  that  it 
was  to  be  done  according  to  the  directions  of  the 
engineer,  bound  the  Company  to  pay  for  the  work, 
which  was  executed  according  to  such  directions, 
although  a  profile  was  departed  from  which. was 
made  out  before  the  contract  was  entered  Into. 

So,  also,  where  the  contract  was,  to  place  the 
waste  earth  where  ordered  by  the  engineer.  It  was 
the  duty  of  the  engineer  to  provide  a  convenient 
place :  and  If  he  failed  to  do  so,  the  other  party  was 
entitled   to  damages. 

Where  the  contract  authorized  the  Company  to 
retain  fifteen  per  cent,  of  the  earnings  of  the  con- 
tractor, this  was  by  way  of  indemnity,  and  not  for- 
feiture ;  and  they  were  bound  to  pay  it  over,  un- 
less the  Jury  should  be  satisfied  that  the  Company 
had  sustained  an  equivalent  amount  of  damage  by 
the  default,  negligence,  or  mlMConduct  of  the  con- 
tractor. 

Where,  in  the  progress  of  the  work,  the  contract- 
or was  stopped  by  an  Injunction  Issued  by  a  court 
of  chancery,  be  was  not  entitled  to  recover  damages 
for  the  delay  occasioned  by  It,  unless  the  jury 
should  find  that  the  Company  did  not  use  reason- 
able diligence  to  obtain  a  dissolution  of  the  in- 
junction. 

If  the  Company  annulled  the  contract  merely  for 
the  purpose  of  having  the  work  done  cheaper,  or 
for  the  purpose  of  oppressing  and  Injuring  the 
contractor,  he  was  entitled  to  recover  damages  for 
any  loss  of  profit  he  might  have  sustained ;  and  of 
the  reasons  which  influenced  the  Company,  the 
jury  were  to  be  the  judges. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Maryland. 

It  was  a  complicated  case,  the  decision  of 
which  involved  numerous  points  of  law,  as  will 
be  seen  by  the  syllabus  prefixed  to  this  state- 
ment. 

There  were  six  exceptions  to  the  admissibil- 
ity of  evidence  taken  during  the  progress  of 
the  trial  in  the  Circuit  Court.  The  plaintiff 
below  then  offered  eleven  prayers  to  the  court, 
and  the  defendant,  thirteen.  The  court  laid 
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aside  all  the  prayers  and  embodied  its  instnw- 
tions  to  the  jury  in  thirteen  propositions. 

The  facts  of  the  case,  out  of  which  all  these 
points  of  law  arose,  were  the  following: 

•Prior  to  1836,  there  existed  in  Mary-  [•S0» 
land  a  company  called  the  Delaware  and  Mary- 
land Railroad  Company,  which,  by  an  Act  of 
the  Legislature,  passed  on  the  14th  of  March, 
1836,  was  xmited  with  the  Wilmington  and 
Susquehannah  Railroad  Company;  the  two 
united  taking  the  name  of  the  latter. 

It  will  be  perceived  that  this  company  is  not 
eo  nomine,  one  of  the  parties  to  the  present 
suit,  and  it  may  as  well  be  now  mentioned  that 
afterwards  a  further  union  of  companies  took 
place  by  virtue  of  a  law  of  Maryland,  passed 
on  the  20th  of  January,  183&  The  following 
companies  were  united,  viz.:  The  Baltimore 
and  Port  Deposit  Railroad  Company;  The 
Wilmington,  and  Susquehannah  Railroad  Com- 
pany; The  Philadelphia,  Wilmington  and 
Baltimore  Railroad  Company — ^the  three,  thus 
united,  taking  the  name  of  the  latter  company, 
which  was  the  plaintiff  in  error. 

On  the  12th  of  July,  1836,  whilst  the  Wash- 
ington and  Susquehannah  Railroad  Company 
had  a  separate  existence,  a  contract  was 
entered  into  between  them  and  Howard  for  the 
prosecution  of  the  work  in  Cecil  County,  in  the 
State  of  Maryland.  Two  copies  of  this  paper 
were  extant.  They  were  substantially  alike 
except  in  this:  that  one  of  them  (the  one  re- 
ferred to  as  marked  B)  was  sealed  by  Sebre 
Howard,  and  was  signed  by  James  Canby, 
President,  with  his  private  seal  affixed.  It  was 
not  sealed  by  the  Railroad  Company.  The 
other  (referred  to  as  marked  A)  was  signed 
and  sealed  by  Howard,  and  signed  also  by 
Canby,  as  President.  It  also  bore  an  impres- 
sion which  purported  to  be  seal  of  the  Com- 
pany. 

This  latter  paper  was  the  basis  of  the  preseilt 
suit,  which  was  an  action  of  covenant.  Some 
of  the  points  of  law  decided  in  the  case  refer 
to  the  paper,  which  makes  it  necessary  to  in- 
sert it,  viz.: 

Agreement  between  Sebre  Howard  and  Hi- 
ram Howard,  of  the  first  part,  and  the  Wil- 
mington and  Susquehennah  Railroad  Company,^ 
of  the  second  part. 

The  party  of  the  first  part,  in  consideration 
of  the  matters  hereinafter  referred  to  and  set 
out,  covenants  and  agrees,  to  and  with  the 
party  of  the  second  part,  to  furnish  and  de- 
liver, at  the  proper  cost  of  the  said  party  of 
the  first  part,  the  building  materials  which  are 
described  in  the  annexed  schedule,  to  the  said 
party  of  the  second  part,  together  with  the 
necessary  workmanship  and  labor  on  said  rail- 
road, and  at  such  times,  and  in  such  quantities, 
as  the  party  of  the  second  part  shall  designate; 
and  faithfully,  diligently  and  in  a  good  and 
workmanlike  manner,  to  do,  execute  and  per- 
form the  office,  work  and  labor  in  the  said 
schedule  mentioned. 

*And  the  party  of  the  second  part,  in  [*31Q 
consideration  of  the  premises,  covenants  and 
agrees  to  pay  the  party  of  the  first  part  the 
sums  and  prices  in  the  said  schedule  mentioned, 
on  or  before  the  first  day  of  November  next,  or 
at  such  other  times  and  in  such  manner  as 
therein  declared. 

Provided,  however,  that  in  case  the  party  of 
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the  second  part  shall  at  any  time  he  of  opinion 
that  this  contract  is  not  duly  complied  with  by 
the  said  party  of  the  first  part,  or  that  it  is 
not  in  due  progress  of  execution,  or  that  the 
said  party  of  the  first  part  is  irregular,  or 
negligent;  then,  and  in  such  case,  he  shall  be 
authorized  to  declare  this  contract  forfeited, 
and  thereupon  the  same  shall  become  null ;  and 
the  party  of  the  first  part  shall  have  no  appeal 
from  the  opinion  and  decision  aforesaid,  and  he 
hereby  releases  all  right  to  except  to,  or  ques- 
tion the  same,  in  any  place  or  under  any 
circumstances  whatever;  but  the  party  of  the 
first  part  shall  still  remain  liable  to  the  party 
of  the  second  part,  for  the  damages  occasioned 
to  him  by  the  said  non-compliance,  irregular- 
ity, or  negligence. 

And  provided,  also,  that  in  order  to  secure 
the  faithful  and  punctual  performance  of  the 
covenants  above  made  by  the  party  of  the  first 
part,  and  to  indemnify  and  protect  the  party 
of  the  second  part  from  loss  m  case  of  default 
and  forfeiture  of  this  contract,  the  said  party 
of  the  second  part  shall,  notwithstanding  the 
provision  in  the  annexed  schedule,  be  author- 
ized to  retain  in  their  hands,  until  the  comple- 
tion of  the  contract,  fifteen  per  cent,  of  the 
moneys  at  any  time  due  to  the  said  party  of 
the  first  part.  Thus  covenanted  and  agreed  by 
the  said  parties,  this  twelfth  day  of  July, 
1836,  as  witness  their  seals. 

Sebre  Howard,     [Seal.] 

Seal.] 
Seal.] 
Seal.] 
James  Canby,  President,  [Seal.] 

Sealed  and  delivered  in  the  presence  of — 
William  P.  Brobson.  [Seal.] 

Schedule  referred  to  above. 

The  above-named  Sebre  Howard  and  Hiram 
Howard  contract  to  do  all  the  grading  of  that 
part  of  section  No.  0,  in  the  State  of  Mary- 
land, of  the  Wilmington  and  Susquehannah 
Railroad,  which  extends  from  station  No.  191, 
to  the  end  of  the  piers  and  wharf  in  the  River 
Susquehannah,  opposite  Havre  de  Grace,  ac- 
cording to  the  directions  of  the  engineer,  and 
aocordmg  to  the  specification  hitherto  annexed, 
for  the  sum  of  twenty-six  cents  per  cubic  yard, 
for  every  cubic  yard  excavated;  the  said  sec- 
tion to  be  completed  in  a  workmanlike  manner, 
Sll*]  viz.:  one  mile  from  'station  No.  101, 
by  October  15,  1836,  and  the  residue  by  Novem- 
ber, 1,  ensuing. 

They  also  contract  to  make  the  embankment 
at  the  river  from  the  excavation  of  the  road, 
provided  the  haul  shall  not  exceed  a  distance 
of  eight  hundred  feet  from  the  eastern  termina- 
tion of  the  said  embankment;  all  other  portions 
of  the  hauling  together  not  to  exceed  an  aver- 
age of  eight  hundred  feet ;  and  for  any  distance 
exceeding  the  said  average  the  price  is  to  be 
one  and  a  half  cents  per  cubic  yard  for  each 
hundred  feet. 

The  party  of  the  second  part  contracts  to 
pay  to  the  said  Sebre  and  Hiram  Howard,  the 
said  sum  of  twenty-six  cents  per  cubic  yard  in 
monthly  payments,  according  to  the  measure- 
ment and  valuation  of  the  engineer,  retaining 
from  each  payment  fifteen  per  cent,  until  the 
Ihial  completion  of  the  work.  If  any  addi- 
tlovial  work,  in  consequence  of  water,  grub- 
bing or  hard  material,  it  required  on  the  side 
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ditch  or  ditches,  or  thrmipfh  Cowden's  woods, 
the  same  is  to  be  decided  by  the  engineer,  as 
in  case  of  rock,  etc. 

Specification  of  the  manner  of  grading  the  Wil- 
mington and  Susquehannah  Railroad. 

Before  commencing  any  excavation  or  em- 
bankment, the  natural  sod  must  be  removed  to 
a  depth  of  three  inches  from  the  whole  surface 
occupied  by  the  same,  for  the  purpose  of  after- 
wards sodding  the  slopes  thereof,  and  all 
stumps,  trees,  bushes,  etc.,  entirely  removed 
from  the  line  of  road  as  directed  by  the  en- 
gineer. In  cases  of  embankment  A  grip  must 
be  cut  about  one  foot  deep  for  footing  the 
slopes,  and  preventing  them  from  slipping. 
The  embankments  must  be  very  carefully  car- 
ried up  in  layers  of  about  one  foot  in  thickness, 
laid  in  hollow  form,  and  in  so  doing,  all  haul- 
ing or  wheeling,  whether  loaded  or  empty, 
must  be  done  over  the  same.  The  slopes  of 
excavations  and  embankments  will  be  one  and 
a  half  horizontal  to  one  perpendicular,  except 
where  otherwise  ordered  by  the  engineer,  and 
are  to  be  sodded  with  the  sods  removed  from 
the  original  surface. 

Side  ditches  and  back  drains  must  be  cut 
wherever  ordered  by  the  engineer,  at  the  same 
price  as  the  common  excavation.  The  side 
ditches  will  on  an  average  be  about  nine  feet 
wide  on  top,  and  about  two  feet  deep,  and  will 
extend  along  a  great  portion  of  the  road.  In 
most  places  where  embankments  are  to  be 
made,  the  cutting  of  the  adjacent  parts  is 
about  sufficient  for  their  formation;  and  aa 
the  contractor  is  supposed  to  have  examined 
the  ground  and  profiles,  and  to  have  formed  his 
estimates  accordingly,  no  allowance  will  be 
made  for  extra  hauling.  Where  more  earth 
is  required  than  is  procured  from  the  excava- 
tions, the  contractor  shall  take  it  from  such 
places  as  the  engineer  may  Mirect,  the  [*312 
cost  per  cubic  yard  being  the  same  as  the  other 
parts.  Where  there  is  any  earth  from  the 
excavations,  more  than  is  required  for  the  em- 
bankments, it  shall  be  placed  where  ordered 
by  the  engineer. 

All  the  estimates  will  be  made  by  measuring 
the  excavations  only. 

Loose  rocks,  boulders,  ironstone,  or  other 
pebbles,  of  a  less  weight  than  one  fourth  of  a 
ton,  are  to  be  removed  by  the  contractor  at  the 
same  price  as  the  common  excavation;  but  i» 
cases  of  larger  size,  or  for  blasting,  the  price 
shall  be  a  matter  of  special  agreement  between 
the  contractors  and  engineer,  and  if  the  former 
should  not  be  willing  to  execute  it  for  what  ap- 
pears to  the  engineer  a  fair  price,  the  latter 
may  put  the  same  into  other  hands. 

No  extra  allowance  will  be  made  for  cutting; 
down  trees,  grubbing,  bailing,  or  other  acci- 
dental expenses. 

Measurements  and  estimates  will  be  taken 
about  once  a  month,  and  full  payment  will  be 
made  by  the  directors,  after  deducting  fifteen 
per  cent.,  which  deduction  on  each  estimate  will 
be  retained  until  the  entire  contract  is  com- 
pleted, which  must  be  on  or  before  the  ► 

It  is  distinctly  understood  by  the  contractors 
that  the  use  of  ardent  spirits  among  the  work- 
men is  strictly  forbidden. 

William  Strickland, 
Chief  Eng.  of  the  Wil.  &  Sus.  R.  R. 
Indorsed — S.  &  H.  Howard's  Contract. 
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Sebre  Howard  went  to  work  alone,  Hiram 
Howard  never  having  signed  or  participated  in 
the  contract. 

On  the  17th  of  September,  1836,  he  was 
served  with  an  injunction  issued  by  the  High 
Court  of  Chancery  of  Maryland,  against  the 
Maryland  and  Delaware  Railroad  Company, 
its  agents  and  servants,  commanding  them  to 
desist  from  the  prosecution  of  a  particular  part 
of  the  work. 

On  the  30th  of  October,  1836,  the  injunction 
was  dissolved. 

On  the  18th  of  January,  1837,  the  directors 
of  the  company  passed  the  following  resolu- 
tion: 

A  commxmication  was  received  from  the 
chief  engineer,  representing  that  the  contract 
of  S.  &  H.  Howard  for  section  No.  9,  was  not 
in  due  progress  of  execution,  and  recommending 
tHat  it  should  be  forfeited,  which  was  read,  and 
on  motion  of  Mr.  Gilpin,  the  following  resolu- 
tion was  adopted,  viz.: 

"Whereas,  a  contract  was  duly  executed  be- 
tween S.  Howard  (acting  for  himself  and  H. 
Howard)  and  the  Wilmington  and  Susquehan- 
nah  Railroad  Company,  bearing  date  the  12th 
day  of  July  last,  whereby  the  said  S.  &  H. 
SIS*]  Howard  contracted,  for  the  •considera- 
tion therein  mentioned,  to  do  all  the  grading  of 
that  part  of  section  No.  9,  of  the  said  railroad, 
which  extends  from  station  No.  191  to  the  end 
of  the  piers  and  wharf  in  the  River  Susque- 
hannah,  opposite  Havre  De  Grace,  according  to 
the  directions  of  the  engineer  of  the  said  rail- 
road, and  to  the  specification  thereto  annexed, 
and  to  complete  the  same  by  the  time  therein 
mentioned;  and  whereas,  the  times  appointed 
for  the  completion  of  said  contract  have 
elapsed,  and  the  work  is  not  yet  completed, 
and  the  party  of  the  second  part  is  of  the 
opinion  that  the  contract  is  not  duly  complied 
with  by  the  party  of  the  first  part,  and  that 
the  said  contract  is  not  in  due  progress  of 
execution:  Therefore,  resolved,  that  the  said 
contract  be,  and  the  same  is  hereby  declared  to 
be  forfeited." 

A  suit  was  then  brought  in  Cecil  County 
Court,  by  Sebre  and  Hiram  Howard,  against 
the  Wilmington  and  Susquehannah  Railroad 
Company,  which  was  finally  disposed  of  at 
October  Term,  1847.  The  result  of  the  suit  is 
shown  in  the  following  copy  of  the  docket  en- 
tries, which  were  admitted  in  evidence  by  the 
Circuit  Court,  but  the  admissibility  of  which 
constituted  the  subject  of  the  first  bill  of 
exceptions. 

In  Cecil  County  Court,  October  Term,  1847. 

S.  &  H.  Howard,  use  of  Charles^ 
Howard,  use  of  Hinson  H.  Cole, 
$5,000,  use  of  Daniel  B.  Banks, 
$1,000, 

▼. 

The  Wilmington  and  Susque- 
hannah Railroad  Company. 
Precedendo  and  record  for  the  court  of  ap- 
peals; leave  to  amend  pleadings;  narr.  filed; 
pleas;  similiter;  replication  and  demurrer; 
leave  to  defendant  to  amend  pleadings; 
amended  pleas;  replication  and  demurrer;  re- 
joinder; agreement;  leave  to  defendants  to 
issue  commission  to  Wilmington,  Delaware; 
agreement  filed;  jury  sworn;  jury  find  their 
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verdict  for  the  defendants,  under  infltraetioiis 
from  the  court,  without  leaving  their  box; 
December  Sd,  1847,  judgment  on  the  verdict. 

In  testimony  that  the  above  is  a  true  copy 
of  the  docket  entries  taken  from  the  record  of 
Cecil  County  Court,  for  October  Term»  1*47, 
I  hereunto  set  my  hand,  and  the  seal  of  said 
court  afiix,  this  12th  of  November,  A.  D.  1849. 

R.  C.  Hollyday,    [Seal.] 
Clerk  of  Cecil  County  Court. 

This  suit  having  thus  failed,  Sebre  Howard, 
a  citizen  of  the  *State  of  Illinois,  [*S14 
brought  an  action  of  covenant  in  his  own  name, 
in  the  Circuit  Court  of  the  United  States  for 
the  District  of  Maryland.  The  declaration  set 
out  the  following  breaches  which  were  filed 
short  by  agreement  of  counsel. 

1st  breach.  In  not  paying  the  estimate  of 
the  first  of  January. 

2d  breach.  Damages  resulting  from  the  in- 
junction sued  out  by  John  Stump. 

3d  breach.  For  not  building  the  bridge  over 
Mill  creek,  and  the  culvert  in  Cowden's  woods, 
whereby  the  plaintiff  was  damaged  by  the  ne- 
cessity of  making  circuitous  hauls. 

4th  breach.  For  omission  seasonably  to  build 
the  wharf  and  cribs  on  the  Susquehannah, 
whereby  the  plaintiff  was  prevented  from 
hauling  the  earth  from  the  excavations  made 
by  him  upon  said  road. 

5th  breach.  For  refusal  to  point  out  a  place 
or  places  to  permit  plaintiff  to  waste  or  de- 
posit the  earth  from  the  excavations  of  the 
road. 

6th  breach.  For  refusal  to  pay  for  the  over- 
haul. 

7th  breach.  For  fraudulently  declaring  con- 
tract forfeited,  and  thereby  depriving  plaintiff 
of  gains  which  would  otherwise  have  accrued 
to  him  on  the  completion  of  the  contract,  and 
refusal  to  pay  the  amount  of  the  15  per  cent, 
retained  by  the  defendants  under  the  several 
estimates. 

8th  breach.  For  not  paying  said  fifteen  per 
cent,  so  retained  upon  the  several  estimates. 

The  defendants  put  in  the  following  plf<^: 

Pleas.  And  the  said  defendant,  by  William 
Schley,  its  attorney,  comes  and  defends  the 
wrong  and  injury,  when,  etc.,  and  says,  that 
the  said  supposed  agreement  in  writing,  in  the 
said  declaration  mentioned,  is  not  the  deed  of 
this  defendant.  And  of  this  the  said  defendant 
puts  itself  upon  the  country,  etc. 

And  the  said  defendant,  by  leave  of  the  eonrt 
here,  for  this  purpose  first  had  and  obtained, 
according  to  the  form  of  the  statute  in  such 
case  made  and  provided,  for  a  further  plea  in 
this  behalf,  says,  that  the  said  supposed  agree- 
ment in  writing,  in  the  said  declaration  men- 
tioned, is  not  the  deed  of  the  Wilmington  and 
Susquehannah  Railroad  Company,  in  the  said 
declaration  mentioned.  And  of  this  the  said 
defendant  puts  itself  upon  the  country,  etc 

And  the  said  defendant,  by  leave  of  the 
court  here  for  this  purpose  first  had  and  ob- 
tained, according  to  the  form  of  the  statute  io 
such  case  made  and  provided,  for  a  further  plea 
in  this  behalf  to  the  said  declaration,  says,  that 
the  said  Wilmington  and  Susquehannah  Rail- 
road Company,  m  the  said  declaration  men- 
tioned, did  not  make,  or  enter  into,  an  agree- 
ment in  writing  with  the  said  plaintiff,  sealed 
with  the  corporate  seal  of  the  *8aid   [*31ft 
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Wilmington  and  Susquehannah  Railroad  Com- 
pany, in  manner  and  form  as  the  said  plaintiff 
hath  above  in  his  said  pleading  alleged.  And 
of  this  the  said  defendant  put  itself  upon  the 
country,  etc.  William  Schley, 

Attorney  for  Defendant. 

It  was  agreed  that  leave  was  given  to  the 
defendants  to  give  in  evidence  any  matter  of 
4lefense  which  could  be  specially  pleaded. 

Upon  this  issue  the  cause  went  to  trial,  when 
the  jury,  under  the  instructions  of  the  court, 
which  will  be  hereafter  set  forth,  found  a  ver- 
dict for  the  plaintiff  for  $24,425.24  damages, 
with  costs. 

It  has  been  already  mentioned  that  the  de- 
fendants took  six  exceptions,  during  the  prog- 
ress of  the  trial,  to  the  admission  of  evidence. 
They  were  as  follows: 

First  Exception.  At  the  trial  of  this  cause, 
the  plaintiff,  to  maintain  the  issue  on  his  part 
j<Mned,  proved  by  Richard  T.  Hollyday,  a  com- 
petent witness,  that  he  is  the  present  clerk  of 
Uecil  County  Court,  and  that  the  following  is 
m  true  copy  of  the  docket  entries  under  the  seal 
of  Cedl  County  Court  in  a  case  heretofore  de- 
pending in  that  court. 

(Then  f<^lowed  the  docket  entries  above 
quoted.) 

The  plaintiff  then  offered  to  read  said  docket 
entries  in  evidence  to  the  jury,  for  the  purpose 
of  showing  that  such  a  suit  was  depending  in 
said  court,  as  shown  by  said  docket  entries,  and 
for  no  other  purpose;  but  the  defendant,  by  its 
counsel,  objected  to  said  docket  entries  as  legal 
and  competent  evidence  in  this  cause,  and  in- 
sisted that  the  same  ought  not  to  be  read  to 
the  jury  as  evidence  in  this  cause,  for  the 
purpose  for  which  they  were  offered,  or  for  any 
other  purpose.  But  the  court  overruled  the 
said  objection,  and  permitted  the  said  docket 
entries  to  be  read  in  evidence  in  this  cause,  and 
the  same  were  accordingly  read  to  the  jury. 
To  the  admission  of  which  said  docket  entries 
in  evidence,  the  defendant,  by  its  counsel, 
prayed  leave  to  except. 

Second  Exception.  The  plaintiff  then  fur- 
ther proved,  by  said  Richard  T.  Hollyday,  that 
he  was  present  in  the  month  of  December,  1847, 
at  the  trial  in  Cecil  Countv  Court  of  the  said 
cause,  specified  in  the  said  docket  entries  re- 
ferred to  in  the  first  bill  of  exceptions,  and 
being  shown  the  paper  marked  A,  of  which  the 
following  is  a  true  copy: 

(The  paper  marked  A  has  been  already  de- 
scribed m  this  statement.) 

He  was  asked  whether  or  not  he  had  ever 
seen  said  paper  before,  and  particularly  wheth- 
Sl€*]  er  or  not  he  bad  seen  the  paper  A  *ex- 
hibited  as  a  paper  of  defendant's,  and  in  the 
possession  of  the  counsel  for  the  defendant  in 
said  case,  specified  in  said  docket  entries  at 
the  said  trial  in  December,  1847;  but  the  de- 
fendant, by  its  counsel,  objected  to  said  ques- 
tion, and  to  the  admission  in  evidence  of  any 
answer  to  the  same,  on  the  ground  that  that 
^uit  was  between  different  parties;  but  the 
<.*ourt  overruled  the  objection  to  said  question, 
and  to  the  answer  to  the  same,  and  permitted 
the  said  witness  to  answer  the  same,'  who  de- 
posed that  the  plaintiff  in  said  case,  at  said 
trial  in  Cecil  County  Court,  relied  upon  another 
paper,  shown  to  the  witness  marked  B,  and 
which  is  as  follows: 
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(The  paper  marked  B  has  been  heretofore 
described  in  this  statement.) 

But  that  one  of  the  counsel  for  the  defend- 
ant had  then  and  there  in  his  possession,  at 
said  trial,  the  said  paper,  marked  A,  and  hand- 
ed the  said  paper  to  Judge  Chambers  as  the 
real  contract  in  the  case,  and  spoke  of  it  as  the 
real  and  genuine  contract  between  the  parties. 

To  which  said  question  to  said  witness,  and 
to  the  answer  given  by  the  said  witness  there- 
to, the  defendant  by  its  counsel  prayed  leave  to 
except. 

Third  Exception.  The  said  Richard  T. 
Hollyday  being  further  examined,  stated  that 
whether  the  impression  on  saidpaper,  marked 
A,  is  or  is  not  the  seal  of  the  Wilmington  and 
Susquehannah  Railroad  Company,  he  does  not 
know,  not  having  seen  at  any  time  the  seal  of 
the  said  0>mpany;  but  that  the  witness  thinks 
that  said  paper  A  was  offered  in  evidence  by 
the  defendant  in  said  cause,  in  Cecil  County 
(Dourt,  as  the  deed  of  said  Company,  and  that 
evidence  of  that  fact  that  it  was  such  deed 
was  offered  by  said  defendant.  The  plaintiff 
then  offered  to  read  in  evidence  to  the  jury  the 
said  paper  marked  A,  but  the  defendant,  by  its 
counsel,  objected  to  the  admissibility  of  said 
paper  in  evidence  to  the  jury.  But  the  court 
overruled  the  said  objection,  and  permitted  the 
said  papei*  to  be  read  in  evidence  to  the  jury, 
as  prima  facie  proved  to  be  the  deed  of  the  said 
Wilmington  and  Susquehannah  Railroad  Com- 
pany; to  the  admission  of  which  said  paper  in 
evidence,  the  said  defendant,  by  its  counsel, 
excepted. 

Fourth  Exception.  The  plaintiff  then  fur- 
ther proved  by  Francis  W.  Ellis,  a  competent 
witness,  that  he  is  a  member  of  the  bar  of  Cecil 
Ck>unty  Court,  and  that  he  was  present  at  said 
court  in  December,  1847,  at  the  trial  of  said 
case,  specified  in  said  docket  entries  set  out  in 
the  first  bill  of  exceptions;  that  at  said  trial 
no  evidence  whatever  was  given  by  the  defend- 
ant; but  that,  at  the  conclusion  of  the  plain- 
tiff's case,  an  objection  was  made  by  the 
counsel  for  the  defendant  in  the  case,  to  the 
plaintiff's  *right  of  recovery,  and  he  [*317 
thinks  the  groimd  of  objection  was  that  the 
action  should  not  have  been  brought  in  the 
names  of  Sebre  Howard  and  Hiram  Howard, 
The  said  witness  further  stated  that,  at  said 
trial,  one  of  the  counsel  for  the  defendant  in 
that  case  had  in  his  hands  the  paper  marked  A, 
offered  in  evidence  in  this  case  by  the  plaintiff, 
and  that  he  stated,  not  only  to  those  around 
him  at  the  bar,  but  also  in  conversation  with 
the  presiding  judge,  that  said  paper  was  the 
real  contract  between  the  parties. 

Evidence  of  Henry  Stump.  The  plaintiff 
further  proved  by  Henry  Stump,  a  competent 
witness,  that  he  was  present  at  the  trial,  in 
December,  1847,  in  Cecil  County  CJourt,  of  the 
said  case,  specified  in  the  said  docket  entries  set 
out  in  the  first  bill  of  exceptions,  and  that  he 
was  so  present  as  one  of  the  counsel  for  said 
plaintiff,  and  that  he  took  part  in  the  trial. 
That  at  said  trial  the  said  paper,  marked  A, 
was  offered  in  evidence  by  the  defendant,  and 
relied  on  by  the  counsel  for  the  defendant  in 
that  case,  the  same  having  been  proved  by  a 
witness,  to  be  sealed  with  the  corporate  seal  of 
said  defendant;  and  that  the  objection  to  the 
right  of  recovery  in  that  case  was  based  on  said 
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paper,  marked  A,  as  a  deed;  and  that  the  pro- 
duction and  proof  of  said  paper  A,  as  the  sealed 
deed  of  the  defendant,  at  once  satisfied  him 
that  said  suit  could  not  be  maintained,  and 
that  he  therefore  suffered  the  verdict  to  be 
taken  for  the  defendant. 

The  plaintiff  then  read  the  agreement  of 
union,  dated  6th  February,  1838,  between  the 
Wilmington  and  Susquehannah  Railroad  Com- 
pany, the  Baltimore  and  Port  Deposit  Railroad 
Company,  and  the  Philadelphia,  Wilmington 
and  Baltimore  Railroad  Company,  under  the 
last-mentioned  name.  He  then  offered  to  read 
in  evidence  a  copy  of  an  injunction,  issued 
from  the  Court  of  Chancery  of  Maryland,  on 
the  13th  September,  1836,  at  the  suit  of  John 
Stump  against  the  Delaware  and  Maryland 
RniYroad  Company.  The  defendant  objected 
to  the  admissibility  of  the  copy  so  offered;  but 
tlie  ubjectiun  was  overruled,  and  the  court  per- 
mitted said  paper  to  be  read  in  evidence  to  the 
jury,  "for  the  purpose  of  showing  the  fact  that 
an  injunction  had  issued,  which  it  was  ad- 
mitted had  been  served  on  Howard,  on  the  17th 
September,  1836,  and  as  furnishing  evidence  of 
excuse,  on  the  part  of  said  Howard,  for  his 
failure  to  complete  the  work  to  be  done,  under 
his  contract,  by  the  time  therein  specified." 

Fifth  Exception.  After  evidence,  on  various 
points,  had  been  given  on  both  sides,  the  de- 
fendant offered  to  prove  by  James  Canby,  "that 
when  the  two  papers,  respectively  marked  A 
and  B,  were  signed  by  him  and  by  Sebre  How- 
ard, and  sealed  by  the  latter,  that  it  was  then 
understood  between  them,  that  both  said 
318*]  *papers  were  also,  thereafter,  to  be 
signed  and  sealed  by  Hiram  Howard."  The 
plaintiff  objected  to  the  evidence,  so  offered  to 
be  given;  and  the  court  sustained  the  objec- 
tion, and  refused  to  allow  the  question  to  be 
propounded  to  the  said  witness,  or  to  be  an- 
swered by  said  witness,  and  rejected  as  inad- 
missible the  evidence  so  proposed  to  be  given. 

[Mr.  Canby  had  previously  proved  that  he 
was  then  the  President  of  the  Wilmington  and 
Susquehannah  Railroad  Company,  and  that 
both  the  papers,  A  and  B,  were  signed  and 
sealed  by  nim,  and  by  Sebre  Howard.  He  had 
also  proved  that,  although  the  impression  on 
paper  A  was  the  seal  of  said  Company,  yet 
that  it  was  never  placed  there  by  his  authority, 
or  by  the  authority  of  the  board.  He  had  also 
proved  that  the  section  was  let  to  Sebre  and 
Hiram  Howard.  Evidence  had  also  previously 
been  given,  that  all  the  estimates  were  made  in 
the  names  of  S.  &  H.  Howard;  and  that  all 
receipts  for  payments  made  were  given  in  their 
joint  name.] 

The  object  of  the  defendant,  by  the  evidence 
proposed  to  be  given,  was  to  confirm  the  evi- 
dence of  the  said  witness,  that  the  seal  of  the 
company  impressed  on  paper  A,  was  not  placed 
there  by  his  authority,  or  by  the  authority  of 
the  board;  and  further,  and  more  especially  to 
show  that,  in  point  of  fact,  said  paper  A  was 
not  intended,  sealed  or  unsealed,  as  it  then 
stood,  to  be  the  complete  and  perfect  contract 
of  the  Company;  and  that  the  actual  execution 
of  the  contract  by  Hiram  Howard,  also,  was 
a  condition  precedent  to  its  existence  as  the 
contract  of  the  Company. 

Sixth  Exception.  This  exception  covered 
upwards  of  an  hundred  pages  of  the  printed 
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record.  The  evidence  offered  by  the  plain- 
tiff and  objected  to  by  the  defendant,  consisted 
principally  of  so  much  of  the  record  of  the  case 
m  Cecil  County  Court,  as  preceded  the  apped, 
in  that  case,  to  the  Court  of  Appeals;  sind  it 
was  offered  by  the  plaintiff  below,  for  the 
purpose  of  introducing,  as  evidence  against  the 
defendant  below,  the  deposition  of  William  P. 
Brobson,  taken  in  that  case,  on  behalf  of  the 
defendant  in  that  case,  and  whose  subsequent 
decease  was  proved.  The  defendant  objected 
to  the  admission  of  said  deposition  in  evidence 
in  this  case.  The  court,  however,  admitted  the 
deposition,  and  it  was  accordingly  read.  The 
deposition  was  taken  7th  April,  1840. 

Seventh  Exception.  This  included  an  excep- 
tion to  the  refusal  of  the  court  to  grant  the 
prayers  offered  by  the  counsel  for  the  defend- 
ants, and  also  an  exception  to  the  instruc- 
tions given  by  the  court  to  the  jury.  It  has 
been  already  stated  that  the  coiurt  laid  aside 
the  prayers  offered  by  the  counsel  on  both 
sides,  and  gave  its  own  instructions  to  the 
jury;  but  by  way  of  illustration,  'the  [•Sit 
prayers  offered  by  the  counsel  for  the  plaintiff 
are  here  inserted  also. 

Plaintiff's  Prayers. 

1st.  If  the  iury  believe  *that  Sebre  Howard 
made  with  tne  defendants  the  contract  bk 
question,  and  went  on  to  perform  the  work 
under  the  same,  and  so  continued  the  same 
until  the  month  of  January,  1837,  when  the 
Company  declared  his  contract  forfeited,  and 
that  the  engineers  of  the  Company  made  an 
estimate  of  the  work  so  done,  showing  a  bal- 
ance due  the  contractor,  Howard,  of , 

then  plaintiff  is  entitled  to  recover  that  sum, 
with  interest. 

2d.  If  the  jury  believe  the  facts  stated  in  the 
foregoing  prayer,  and  further  find  tluat  the 
plaintiff  was  stopped  by  the  officers  of  the 
defendant  from  proceeding  in  the  work,  which 
stoppage  was  induced  by  the  injunction  issued 
and  given  in  evidence;  and  if  they  further  find 
that  the  defendant  had  neglected  to  procure 
any  title  to  the  land  worked  upon  until  after 
such  injunction  was  laid  and  dissolved,  then 
the  plaintiff  is  entitled  to  recover  such  amount 
of  damages  as  the  jury  may  find  from  the  eri- 
dence  that  he  sustained  by  reason  of  his  being 
turned  off  from  said  work. 

3d.  If  the  jury  find  the  facts  stated  in  the 
preceding  prayers,  then  by  the  true  construe 
tion  of  the  contract  the  plaintiffs  are  entitled 
to  the  excess  of  overhaul,  resulting  from  going 
off  the  Company's  lands,  and  descending  to  and 
ascending  from  Mill  Creek,  in  the  construction 
of  the  embankment  east  of  Mill  Creek. 

4th.  If  the  jury  find  all  the  facts  stated  in 
the  preceding  prayers,  and  further  find  that 
the  plaintiffs  were  obstructed  in  the  perform- 
ance of  their  work  by  the  absence  of  proper 
cribs  at  the  River  Susquehannah,  where  plain- 
tiff was  at  work  at  the  time;  and  if  they  fur- 
ther find  that  he  was,  in  consequence  of  such 
nonperformance  by  defendants,  turned  away 
from  this  work,  then  plaintiffs  are  entitled  to 
recover  such  amount  as  the  jury  may  find  he 
sustained  damage  by  reason  of  such  omission 
of  defendant. 

6th.  That  by  the  true  construction  of  the  eon- 
tract  in  this  case,  the  defendants  were  bound 
to  furnish  ground  to  waste  the  earth  upon. 
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which  was  to  be  dug  out  of  the  hills  through 
which  the  road  was  to  be  cut  by  plaintiff; 
and  if  the^  find  that  the  defendants  refused  to 
do  so,  plaintiff  is  entitled  to  recover  such  sum 
at  the  jurj  may  find  he  sustained  loss  by  not 
being  furnished  with  ground  to  waste  such 
earth  upon. 

0th.  That  plaintiff  is  entitled  to  recover  for 
any  and  every  overhaul  exceeding  an  average 
of  800  feet. 

7th.  That  if  the  jury  find  that  the  plaintiff 
SSO*]  faithfully  performed  *his  work  under 
this  contract,  and  was  only  prevented  from  fin- 
ishing it  by  the  misconduct  of  the  defendant, 
then  plaintiff  is  entitled  to  recover  such  sum 
as  he  would  have  made  by  completing  said 
contract. 

8th.  If  the  jury  believe  that  the  defendant 
willfully  and  fraudulently,  and  without  any 
reasonable  or  proper  cause,  declared  the  con- 
tract given  in  evidence  forfeited,  then  the 
plaintiffs  are  entitled  to  recover,  not  withstand- 
mg  such  declaration  of  forfeiture,  for  any  dam- 
ages arising  to  them,  after  such  declaration  of 
forfeiture,   in   consequence   thereof. 

0th.  That  by  the  true  construction  of  the 
contract  given  in  evidence,  it  was  the  duty  of 
the  defendant  to  have  all  the  culverts  and 
bridges  upon  the  route  of  said  road,  within  the 
limits  of  plaintiffs'  contract,  prepared  for  the 
free  pursuance  of  his  work;  and  if  the  jury  be- 
lieve that  defendants  or  persons  employed  by 
them  neglected  so  to  do,  they,  defendants,  are 
liable  for  such  damages  as  plaintiffs  show  they 
sustained  in  consequence  of  such  omission  or 
neglect  of  defendant. 

10th.  That  by  the  true  construction  of  this 
contract,  it  was  the  duty  of  defendants  to  pre- 
vent or  remove  all  obstructions  to  the  plain- 
tiffs' work  which  it  was  within  their  power  to 
remove;  and  it  was  their  duty  to  have  ob- 
tained a  right  to  work  on  the  road  before  said 
plaintiffs  commenced  their  work;  and  if  they 
find  that,  in  consequence  of  legal  proceedings 
against  said  company,  plaintiffs  were  obstruct- 
ed and  hindered  in  the  performance  of  their 
work,  and  thereby  seriously  damaged,  that 
plaintiffs  are  entitled  to  recover  for  such  dam- 

11th.  That  plaintiffs  are  entitled  to  recover 
for  all  work  and  labor  actually  done  and  per- 
formed under  said  contract,  including  the  15 
per  cent,  retained  upon  the  several  estimates, 
after  deducting  the  payments  shown  to  have 
been  made. 

And  the  defendant  offered  the  following: 

Defendant's  Prayers^ 

1st.  The  defendant,  by  its  counsel,  prays 
the  court  to  instruct  the  jurv  that  if  they  shall 
find,  from  the  evidence  in  this  cause,  that  the 
fleal  upon  the  contract,  offered  in  cadence  by 
the  plaintiff,  dated  12th  July,  1836,  was  not 
affixed  to  the  said  contract  by  the  authority  of 
the  Wilmington  and  Susquehannah  Railroad 
Company,  and  was  affixed  without  the  author- 
itj  of  the  defendant  in  this  suit,  and  was  so 
affixed  after  the  execution  of  the  agreement  of 
union,  offered  in  evidence  by  the  plaintiffs 
dated  the  5th  of  February,  1838,  the  plaintiff 
is  not  entitled  to  recover  upon  it  in  this  suit. 
S91*]  *2d.  If  the  jury  shall  find,  from  the 
erSdenee  in  this  cause,  that  at  the  trial  in 
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Cecil  County  Court,  in  December,  1847,  of  the 
case  of  Sebre  Howard  and  Hiram  Howard 
against  The  Wilmington  and  Susquehannah 
f^ilroad  Company  spoken  of  in  their  testi- 
mony, by  Mr.  Hollyday,  Mr.  Ellis,  Mr.  Stump, 
and  Mr.  Scott,  the  plaintiffs  in  said  suit  offered 
in  evidence  to  the  jurv,  in  support  of  the  issue 
joined  on  their  part,  the  contract  offered  in  evi- 
dence in  this  cause,  marked  exhibit  B,  and 
shaU  further  find,  from  the  evidence  in  the 
cause,  that  the  defendant  in  said  suit  offered  no 
evidence  whatever  in  support  of  the  issue  joined 
on  its  part,  and  that  the  counsel  for  the  de- 
fendant in  that  suit,  when  the  plaintiffs  offered 
to  read  in  evidence  the  contract,  marked  B,  ob- 
jected to  the  admissibility  of  the  same  in  evi- 
dence upon  the  issue  joined  in  said  suit,  uoon 
the  ground  that  whereas  the  plaintiffs  in  that 
suit  declared  on  an  alleged  contract,  made  by 
the  said  plaintiffs  with  the  said  defendant  in 
that  suit,  yet  the  said  paper,  so  offered  to  bo 
read  in  evidence  by  the  said  plaintiffs,  being 
executed  only  by  said  Sebre  Howard,  and  under 
his  seal,  was  the  contract  alone  of  said  Sebre 
Howard,  and  was  not  the  same  contract  alleged 
by  the  plaintiffs  in  the  pleadings  in  that  case; 
and  shall  further  find,  from  the  evidence  in 
the  cause,  that  this  was  the  only  objection 
made  and  argued  in  the  trial  of  said  cause  on 
the  part  of  the  defendant,  and  was  the  only 
point  then  and  there  decided  by  the  said  court, 
then  the  reliance  on  said  objection  does  not  es- 
top or  debar  the  defendant  in  this  suit  from 
denying  that  the  paper,  marked  exhibit  A,  now 
offered  in  evidence  in  this  suit  by  the  plain- 
tiff, is  not  the  deed  of  the  Wilmington  and 
Susquehannah  Railroad  Company,  even  if  the 
jury  shall  find,  from  the  evidence  in  the  cause, 
that  the  said  paper  A  was  then  and  there  in 
court,  in  the  possession  of  the  defendant's 
counsel  in  that  suit,  and  was  spoken  of  by  him, 
as  stated  by  the  witnesses^  as  the  real  con- 
tract between  the  parties;  provided,  they  shall 
also  find,  from  the  evidence  in  the  cause,  that 
the  counsel  who  appeared  for  the  defendant  in 
said  suit  was  then  wholly  ienorant  of  the  fact 
that  said  seal  had  been  placed  on  the  said 
contract,  without  any  authority,  as  aforesaid. 

3d.  If  the  jury  shall  find,  from  the  evidence 
in  the  cause,  that  the  work  done  on  the  9th  sec- 
tion of  the  Wilmington  and  Susquehannah 
Railroad  on  and  after  the  12th  day  of  July, 
1836,  so  far  as  done  by  the  plaintiff,  Sebre 
Howard,  was  so  done  by  said  plaintiff  as  one  of 
the  firm  of  Sebre  &  Hiram  Howard,  and  that 
all  the  estimates  were  made  out  as  in  favor 
of  said  firm,  and  received  and  receipted  for 
by  the  plaintiff,  so  far  as  any  moneys  were  re- 
ceived by  him  from  the  said  Company  in  the 
*name  and  on  behalf  of  said  firm;  [*S22 
and  that  the  plaintiff,  in  his  dealings  and  trans- 
actions with  said  Company,  professed  to  act  as 
one  of  said  firm,  and  for  and  on  behalf  of  said 
firm,  and  never  notified  the  said  Company,  or 
any  of  its  officers,  whilst  engaged  in  work  on 
said  road,  that  he  was  not  acting  as  a  mem- 
ber of  said  firm,  and  for  and  on  behalf  of  said 
firm,  then  the  plaintiff  is  not  entitled  to  re- 
cover in  this  case  upon  the  first  breach  by  him 
assijBrned  in  his  declaration. 

4th.  If  the  jury  shall  find,  from  the  evidence 
in  the  cause,  that  the  resolution  of  the  Board 
of  the  Wilmington  and  Susquehannah  Railroad 
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Gompany^,  dated  18th  January,  1837,  offered 
in  evidence  in  this  cause,  was  duly  passed  hy 
said  Board,  and  shall  not  find  from  the  evi- 
dence in  the  cause  that  the  same  was  fraudu- 
lently passed  by  said  Board,  or  by  said  Ck»m- 
pany,  then  the  plaintiff  is  not  entitled  to  re- 
cover on  the  7th  breach  of  his  declaration. 

5th.  If  the  jury  shall  find  with  the  defend- 
ant on  the  fourth  prayer,  and  shall  also  find, 
from  the  evidence  in  the  cause,  that  notice 
was  given  on  the  same  day,  to  the  plaintiff  in 
the  suit,  of  the  passage  of  said  resolution,  then 
the  said  contract  was  thereby  rendered  null 
80  far  as  concerned  any  liability  thereunder 
on  the  part  of  the  defendant;  and  that  the 
plaintiff  is  not  entitled  to  maintain  this  suit. 

6th.  If  the  jury  shall  find,  from  the  evidence 
in  the  cause,  that  the  first  mile  of  said  section 
No.  0  was  not  finished  on  or  before  the  15th 
day  of  October,  1836,  and  was  not,  in  fact, 
finished  at  any  time,  nor  accepted  by  the  de- 
fendant as  fully  and  completely  graded  by  the 
plaintiff,  or  by  the  said  firm  of  Sebre  Howard 
and  Hiram  Howard;  and  shall  further  find, 
from  the  evidence,  that  the  alleged  excuses,  al- 
leged in  pleading  by  the  plaintiff,  were  not  in 
any  respect  the  cause  of,  or  contributory-  to 
the  failure  on  the  part  of  the  said  plaintiff,  or 
of  the  said  plaintiff  and  said  Hiram  Howard,  to 
finish  the  same  in  the  time  limited  for  that 
purpose  in  said  contract,  then  the  plaintiff  is 
not  entitled  to  recover  in  this  case  on  said 
first  breach  in  his  said  declaration. 

7th.  If  the  jury  shall  find,  from  the  evidence, 
that  the  injunction  issued  by  John  Stump,  of- 
fered in  evidehce  in  this  cause,  was  issued 
without  any  justifiable  cause,  and  without  any 
basis  in  right,  and  that  the  issuing  of  said  in- 
jxmction  was  not  based  on  any  actual  omission 
of  duty  on  the  part  of  said  Company,  then  the 
plaintiff  is  not  entitled  to  recover  on  the  sec- 
ond count  of  his  declaration. 

8th.  If  the  jury  shall  find,  from  the  evidence 
in  the  cause,  that  the  plaintiff  was  contractor 
on  another  section  of  the  road  of  the  said  Com- 
pany, and  that  said  former  section  was  com- 
pleted by  him  before  the  making  of  the  con- 
323*]  tract  offered  in  evidence  ^in  this  case; 
and  shall  further  find,  that  in  the  execution  of 
said  former  contract  the  plaintiff  provided 
bridges  and  other  modes  of  intercommuni- 
cation from  one  part  of  his  work  to  another, 
without  any  complaint;  and  shall  further  find 
that  it  was  the  known  usage  of  said  Company 
to  leave  to  the  contractors  the  business  of  con- 
struction of  their  bridges,  so  as  to  pass  with 
materials  and  excavation  from  one  part  of  their 
work  to  another,  and  that  such  is  the  known 
and  uniform  usage  of  other  public  works,  then 
the  plaintiff  is  not  entitled  to  recover  on  the 
second  breach  of  his  declaration. 

0th.  If  the  jury  shall  find,  from  the  evi- 
dence in  the  cause,  that  the  plaintiff,  at  the 
time  he  was  stopped  by  the  assistant  engineer, 
Mr.  Farquhar,  from  throwing  more  earth 
against  the  outer  crib  of  the  embankment  at 
the  river,  might  readily  and  conveniently  have 
deposited  many  thousand  cubic  yards  of  earth 
within  the  limits  of  said  embankment,  if  he 
had  chosen  so  to  do;  and  that  the  plaintiff 
perversely  and  stubbornly  refused  so  to  do; 
then  the  plaintiff  is  not  entitled  to  recover  on 
the  fourth  breach  of  his  declaration. 
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10th.  If  the  jury  shall  find,  from  the  evi- 
dence, that  the  excavations  made  by  the  plain- 
tiff, in  the  month  of  December,  1836,  were 
needed  by  the  defendant  for  the  embank nient 
at  the  river;  and  shall  also  find  that  the  same 
could  have  been  conveniently  deposited  there 
by  the  plaintiff,  and  that  the  piaintifiT  knew 
these  facts,  then  the  plaintiff  is  not  entitled  to 
recover  on  the  fifth  breach  of  his  declaration. 

11th.  If  the  jury  shall  find  that  fair  and 
proper  estimates  were  made  by  defendant  for 
all  the  overhaul  of  earth  made  by  the  plaintiff, 
over  the  average  haul  of  800  feet,  then  the 
plaintiff  is  not  entitled  to  recover  on  the  Stk 
breach  of  his  declaration. 

12th.  If  the  jury  shall  believe  that,  at  the 
time  of  the  execution  of  the  agreement,  the 
road  to  be  excavated  and  graded  was  staked 
out  and  marked  upon  the  ground,  and  that  a 
profile  was  shown,  showing  the  depth  of  exca- 
vation to  be  made,  and  the  height  of  the  em- 
bankments, and  that  afterwards  the  plan  of 
the  road  was  altered  and  changed,  by  which 
the  excavations  were  to  be  deeper  and  wider, 
and  some  of  the  embankments  higher  and 
some  lower,  to  suit  the  altered  plan  of  the 
road,  and  that  the  work  done  by  the  plaintiff, 
and  for  which  he  claims  damages,  was  in  grad- 
ing the  road  according  to  the  altered  plan,  then 
the  plaintiff  is  not  entitled  to  recover  in  this 
action. 

13th.  If  the  jury  shall  believe  that  all  the 
work  done  in  pursuance  of  the  agreement  stat- 
ed in  the  declaration  was  done  by  Sebre  and 
Hiram  Howard,  and  not  by  Sebre  Howard 
alone,  that  then  the  plaintiff  is  not  entitled  to 
recover. 

*The  court  thereupon  rejecting  the  [*S24 
respective  prayers  on  both  sides,  gave  the 
jury  the  following  instructions: 

Court's  Instructions  to  the  Jury. 

Sebre  Howard 

V. 

The  Philadelphia,  Wilmington 
and  Baltimore  Railroad  Com- 
pany. 

1st.  If  the  corporate  seal  of  tlie  Wilmingtoi 
and  Susquehannah  Railroad  Company  was  af- 
fixed to  the  instrument  of  writing  upon  whieh 
this  suit  is  brought,  with  the  authority  of  the 
Company,  while  it  had  a  separate  existence  for 
the  purpose  of  making  it  at  that  time,  and  as 
it  then  stood  the  contract  of  the  Company, 
then  the  said  instrument  of  writin|^  is  the  deed 
of  the  said  corporation,  although  it  was  nerer 
delivered  to  the  plaintiff  nor  notice  of  the  seal- 
ing given  to  him;  and  although  no  seal  was  af- 
fixed by  the  corporation  to  the  duplicate  cony 
delivered  to  him;  and  the  defendant  in  the 
present  action  is  equally  bound  by  it,  and  im 
tike  manner. 

2d.  If  the  jury  find  from  the  evidence  that 
this  instrument  of  writing  was  produced  in 
court,  and  relied  upon  by  the  present  defend- 
ant, as  a  contract  under  the  seal  of  the  Wil- 
mington and  Susquehannah  Railroad  Com- 
pany, in  an  action  of  assumpsit  brought  by 
Sebre  and  Hiram  Howard  against  the  last -men - 
tion[ed]  Company  in  Cecil  County  Court;  and 
that  the  said  suit  was  decided  against  the 
plaintiffs  upon  the  ground  that  this  instnireent 
was  duly  sealed  by  the  said  corporation  as  its 
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de«d.  then  the  defendant  cannot  be  permitted 
in  this  case  to  deny  the  validity  of  the  said 
sealing,  because  such  a  defense  would  impute 
to  the  present  defendant  itself  a  fraud  upon 
the  administration  of  justice  in  Cecil  County 
Court. 

3d.  If  upon  either  of  these  grounds  the  jury 
find  the  instrument  of  writing  upon  which  this 
suit  is  brought  to  be  the  deed  of  defendant, 
then  the  plaintiff  is  entitled  to  recover  in 
this  suit  any  damage  he  may  have  sustained 
by  a  breach  of  the  covenants  on  the  part  of 
the  corporation;  but  if  they  find  that  it  is  not 
the  deed  of  the  defendant  upon  either  of  these 
grounds,  then  their  verdict  must  be  for  the 
defendant. 

4th.  The  omission  of  the  plaintiffs  to  finish 
the  work  within  the  times  mentioned  in  the 
contract,  is  not  a  bar  to  his  recovery  for  the 
price  of  the  work  he  actually  performed;  but 
the  defendant  may  set  off  any  damage  he  sus- 
tained by  the  delay,  if  the  delay  arose  from  the 
default  of  the  plaintiffs. 

5th.  If  the  defendant  annulled  this  contract, 
as  stated  in  the  testimony,  under  the  belief 
that  the  plaintiff  was  not  prosecuting 
SS5*]  *the  work  with  proper  diligence,  and 
for  the  reasons  assigned  in  the  resolution  of 
the  board,  the^  are  not  liable  for  any  dam- 
age the  plaintiff  may  have  sustained  thereby, 
even  although  he  was  in  no  default,  and  the 
Company  acted  in  this  respect  under  a  mis- 
taken opinion  as  to  his  conduct. 

6th  But  this  annulling  did  not  deprive  him 
of  any  rights  vested  in  him  at  that  time,  nor 
make  the  covenant  void  ab  initio,  so  as  to  de- 
prive him  of  a  remedy  upon  it  for  any  money 
then  due  him  for  his  work,  or  any  damages 
he  had  then  already  sustained. 

7th  The  increased  work  occasioned  by 
changing  the  width  of  the  road  and  altering 
the  grade  having  been  directed  by  the  engineer 
of  the  Company  under  its  authority,  was  done 
under  this  covenant,  and  within  its  stipula- 
tions, and  may  be  recovered  in  this  action, 
without  resorting  to  an  action  of  assumpsit. 

8th.  If  the  jury  find  for  the  plaintiff  upon 
the  first  or  second  instructions,  he  is  entitled  to 
recover  the  amount  due  on  the  work  done  by 
him  in  December,  1830,  and  January,  1837,  ac- 
cording to  the  measurements  and  valuation  of 
the  engineer  of  the  Company,  and  cannot  go 
into  evidence  to  show  that  they  were  erroneous, 
or  that  he  was  entitled  to  a  greater  allowance 
for  overhaul  than  the  amounts  stated  in  the 
estimates  of  the  engineer. 

9th.  Also,  if  from   any  cause,  without  the 
fault  of  the  plaintiff,  the  earth  excavated  could 
not    be   used   in  the   filling  up  and  embank- 
ments on  the  road  and  at  the  river,  it  was  the 
doty  of  the  defendant  to  furnish  a  place  to 
waste  it.    And  if  the  Company  refused,  on  the 
application  of  the  plaintiff,  to  provide  a  con- 
venient place  for  that  purpose,  he  is  entitled  to 
recover  such  damages  as  he  sustained  by  the  re- 
fusal, if  he  sustained  any;  and  he  is  also  en- 
titled to  recover  any  damage  he  may  have  sus- 
tained by  the  delay  of  his  work  or  the  increase 
of    his   expense   in    performing   it,   occasioned 
[by]  the  negligence,  acta,  or  default  of  the  de- 
fendant. 

10th.  Also,  the  plaintiff  is  entitled  to  recover 
the  fifteen  per  cent,  retained  by  the  Company, 
nnless  the  jury  find  that  the  company  has  sus- 1 
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tained  damage  by  the  default,  negligence  or 
misconduct  of  the  plaintiff.  And  if  such  dam- 
age has  been  sustained,  but  not  to  the  amount 
of  fifteen  per  cent.,  then  the  plaintiff  is  en- 
titled to  recover  the  balance,  after  deducting 
the  amount  of  damage  sustained  by  the  Com- 
pany. 

11th.  The  coiporation  was  not  bound  to  pro- 
vide bridges  over  the  streams  to  enable  the 
plaintiff  to  pass  conveniently  with  his  carts 
from  one  part  of  tlie  road  to  another. 

12th.  The  decision  of  the  Court  of  Appeals 
is  conclusive  evidence  that  the  injunction 
spoken  of  in  the  testimony,  was  *not  [*326 
occasioned  by  the  default  of  the  defendant; 
and  the  plaintiff  is  not  entitled  to  recover 
damages  for  the  delay  occasioned  by  it,  unless 
the  jury  find  that  the  Company  did  not  use 
reasonable  diligence  to  obtain  a  dissolution  of 
the  injunction. 

13th.  If  the  jury  find  that  the  resolution  of 
the  Company  annulling  the  contract  was  not  in 
truth  passed  for  the  reasons  therein  assi^ed, 
but  for  the  purpose  of  having  the  remaining 
work  done  upon  cheaper  terms  than  those 
agreed  upon  in  the  contract  with  the  plaintiff, 
or  for  the  purpose  of  oppressing  and  injuring 
the  plaintiff,  then  he  is  entitled  to  recover 
damages  for  any  loss  of  profit  he  may  have  sus- 
tained by  the  refusal  of  the  Company  to  per- 
mit him  to  finish  the  work  he  had  contracted 
to  perform,  if  he  sustained  any. 

The  defendant,  by  its  counsel,  prayed  leave 
to  except,  in  respect  of  all  and  each  of  the 
prayers  offered  on  the  part  of  the  defendant,  to 
the  court's  refusal  to  grant  said  several  prayers 
respectively;  and  also  prayed  leave  to  ex- 
cept to  the  instructions  given  by  the  court  to 
the  jury,  and  to  each  one  of  said  instructions, 
severally  and  respectively ;  and  prayed  that  the 
court  here  would  sign  and  seal  this,  its  seventh 
bill  of  exceptions,  according  to  the  form  of 
the  statutes  in  such  case  made  and  provided: 
and  which  is  accordingly  done  this  16th  day  of 
November,  1850.  R.  B.  Taney,  [seal.] 

U.  S.  Heath,   [seal.] 

Upon  all  these  exceptions  the  case  came  up 
to  this  court,  and  was  argued  by  Mr.  Schley 
for  the  plaintiffs  in  error,  and  Messrs.  Nelson 
and  Johnson  for  the  defendant  in  error. 

The  reporter  has  not  room  to  notice  the  ar- 
guments of  Mr.  Schley,  for  the  plaintiffs  in 
error,  upon  the  points  of  evidence  brought  up 
in  the  first  six  exceptions.  The  points  made 
by  him  upon  the  7th  exception  which  included 
the  rulings  of  the  court  as  instructions  to  the 
jury,  were  the  following: 

1.  The  defendant  in  error  cannot,  as  sole 
plaintiff  in  the  action,  maintain  the  suit. 
Whether  the  contract  be  the  deed  of  the  Com- 
pany, or  a  mere  contract  by  parol,  the  cove- 
nantoes  or  promisees,  as  the  case  may  be,  are 
Sebre  Howard  and  Hiram  Howard.  This  point, 
if  well  taken,  is  decisive  of  the  case.  Piatt  on 
Covenants,  18;  Clement  v.  Henley,  2  Rolle's 
Abr.  22;  Faits,  F.  PI.  2;  Vernon  v.  Jefferys, 
2  Stra.  1146;  Petrie  v.  Bury,  3  Bam.  &  Cress. 
353,  10  Eng.  C.  L.  Rep.  108;  Rose  v.  Poulton, 
2  Barn.  &  Ad.  822;  22  Eng.  C.  L.  Rep.  194: 
Scott  V.  Godwin,  1  Bos.  &  Pull.  67;  Anderson 
V.  Martindale,  1  East,  497;  1  Wms*.  Saunders, 
201,  f.  and  cases  cited  there;  1  Saunders.  PI. 
&  Ev.  390;  Wetherell  v.  Langton,  1  Exch.  Rep. 
Welsby,  Hurl.  &  Gord.  634;  Foley  v.  Adden- 
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327»]  brookc,  4  Q.  B.  197;  •46  Eng.  C.  L.  Rep. 
195;  Hopkinson  v.  Lee,  6  Q.  B.  964;  61  Eng. 
G.  L.  R^.  963;  Wakefield  ▼.  Brown,  9  Q.  B. 
209,  58  Eng.  C.  L.  Rep.  217;  Smith  v.  Ransom, 
21  Wend.  204. 

2.  Unless  the  instrument,  on  which  the  action 
is  fotmded,  was,  in  fact,  the  deed  of  the  Wil- 
mington and  Susquehannah  Railroad  Company, 
existing  and  operative  as  such,  at  the  time  of 
the  union  of  the  companies,  an  action  of  cove- 
nant cannot  be  maintained  thereon,  under  the 
Act  of  1837,  against  the  plaintiff  in  error.  This 
point,  if  well  taken,  is  decisive  of  the  case. 

3.  If  the  last  preceding  proposition  cannot  be 
supported,  in  its  full  extent,  still,  upon  the  is- 
sue joined  on  the  plea  of  non  est  factum,  the 
plaintiff  in  error  was  not  estopped,  in  law, 
from  showing  that  the  paper  was  not,  in  fact, 
the  deed  of  the  Wilmington  and  Susquehannah 
Railroad  Company.  Wilson  v.  Butler,  4  Bing. 
N.  Cas.  748,  33  Eng.  C.  L.  Rep.  621;  1  Chitty's 
Plead.  603,  and  cases  referred  to  in  the  notes. 

4.  The  alleged  production  of  the  instrument, 
in  the  former  suit,  as  a  deed,  would  not,  as 
matter  of  law,  have  been  a  fraud  upon  the  ad- 
ministration of  justice.  Fraud  or  no  fraud  was 
a  question  of  fact  for  the  jury;  and  the  appli- 
cation of  the  doctrine  of  estoppel  ought  to  nave 
been  only  upon  the  hypothesis,  that  the  jury 
would  find  fraud,  as  a  fact  in  the  case.  Acci- 
dent, mistake  or  surprise,  might  afford  good 
ground  for  relief  in  equity,  under  very  peculiar 
circumstances;  but  not  for  the  application  of 
estoppel  in  pais,  in  the  absence  of  sJl  intention 
to  perpetrate  a  fraud.  Reference  is  made  to 
the  various  cases  collected  in  the  notes,  in  44 
Law  Lib.  467;  Conard  v.  Nicholl,  4  Pet.  295  j 
United  States  v.  Arredondo,  6  Pet.  716. 

5.  Even  if  the  instrument  was  properly  held 
to  be  the  deed  of  the  said  Company,  yet,  upon 
its  true  construction,  time  was  of  the  essence  of 
the  contract.  As  the  evidence  clearly  showed 
that  the  work  was  not  performed  within  the 
time  limited  in  that  behalf,  and  as  there  was 
no  valid  excuse  for  the  default,  the  plaintifl 
below  could  not  recover  on  the  basis  of  said 
agreement.  The  proper  form  of  action  woulu 
have  been  assumpsit,  upon  a  ouantum  valebat, 
for  the  work  and  labor  done.  This  objection,  if 
well  taken,  is  decisive  of  the  case.  1  Chitty's 
Plead.  340,  and  cases  in  note  4;  Watchman  v. 
Crook,  6  Gill  &  Johns.  254;  Watkins  v.  Hodges 
&  Lansdale,  6  Harr.  &  Johns.  38;  Bank  of  Co- 
lumbia V.  Hagner,  1  Pet.  455,  465;  Longworth 
V.  Taylor,  1  M'Lean's  Rep.  395;  Fresh  v.  Gil 
son,  16  Pet.  327,  334;  Notes  to  Cutter  ▼.  Pow- 
eU,  Smith's  L.  C.  44,  Law  Lib.  17,  27;  Gibbon's 
Law  of  Contracts,  sec.  20  to  sec  47,  and  tlu 
cases  there  stated. 

6.  By  force  of  the  declaration  of  forfeiture, 
if  validly  made  (that  is,  if  made  under  the  cir- 
circumstances      stated      as      the      hypothesii^ 
328*]    *of  the  fifth  instruction),  the   instru 
ment  was  annulled,  so  far  as  it  imposed  any  ob 
ligation  upon  the  Company.     It  could  not  b( 
made,  thereafter,  the  basis  of  an  action  agains> 
said   Company.     Whilst    conceding    that    tlu 
plaintiff  below   was   not   thereby   deprived   o 
any   rights,  completely   vested   in   him  befort 
forfeiture;   yet,  it   will  be  insisted,  that  th( 
remedy,  for  the  enforcement  of  such  rights,  i^ 
not  by  an  action  upon  the  instrument  itselT 
Assumpsit,   upon   a   quantum   valebat,   would 
J66 


have  been  the  appropriate  form  of  aetiony  or 
relief  could  have  been  had  in  equity.  It  will, 
therefore,  be  respectfully  insisted  that  the  sixth 
instruction  (which  is  founded  on  the  same  hy- 
pothesis as  the  fifth),  oonfounda  the  distincUoa 
between  right  and  remedy.  As  to  the  first 
branch,  vide  Mathewson  v.  Lydiate,  6  Co.  22  b; 
S.  C.  Cro.  Eliz.  408,  470,  646.  As  to  second 
branch,  1  Chitty's  Plead.  340,  note  4,  and  cases 
there  cited. 

7.  At  all  events,  no  action  at  law  can  De 
maintained  against  the  plaintiff  in  error,  on 
said  annulled  contract  (if  validly  annulled), 
under  the  provisions  of  the  Act  of  1837,  c  30. 
The  forfeiture  was  declared  on  the  18th  Janu- 
ary, 1837.  The  Act  was  passed  on  the  20th 
January,  1838.  The  instrument,  therefore,  was 
not  a  subsisting  obligation  of  the  Wilmington 
and  Susquehannah  Railroad  Company,  when 
the  Act  of  union  was  passed. 

8.  The  claim  to  the  fifteen  per  cent,  retained 
by  the  Company,  was  not  a  vested  right,  at  the 
time  the  contract  was  annulled.  Even  if  the 
sixth  instruction  was  correct,  the  tenth  instruc- 
tion was  erroneous.  By  the  express  terms  of 
the  agreement,  the  retained  per  cent,  was  not 
demandable  until  the  completion  of  the  con- 
tract. As  the  contract  was  never  fulfilled  by 
the  contractor,  the  retained  per  cent,  cannot  be 
demanded,  in  an  action  based  on  the  contract. 

9.  No  recovery  can  be  had  in  this  suit,  in 
respect  of  any  matter  not  embraced  in  the  con- 
tract. The  subject-matter  of  the  contract  is 
to  be  limited  and  confined  to  the  original  plan 
of  the  work,  as  contemplated  and  established, 
when  the  contract  was  made.  The  obligation 
of  the  contract  cannot  be  extended  beyond  the 
subject-matter.  It  had  not  the  capacity  of  ex- 
pansion or  contraction,  in  accordance  with  any 
changes  that  the  Company  might  choose  to 
make.  Such  additional  work  cannot  be  re- 
covered in  this  action,  as  declared  in  the 
seventh  instruction  of  the  court,  as  work  done 
under  the  covenant,  and  within  its  stipulations. 
2  Stark.  Ev.  768;  Fresh  ▼.  Gilson,  16  Pet.  327. 

10.  There  was  no  implied  covenant  on  the 
part  of  the  Company,  to  procure  a  place  for  the 
waste  of  the  surplus  excavations,  if  any.  But 
even  if  there  was  such  implied  covenant,  there 
was  no  evidence  in  the  cause  from  which  it 
could  reasonably  be  *inf erred  that  there  [*S29 
was  any  excavation  to  be  wasted  as  surplus. 

11.  The  defendant  below  was  not  liable,  m 
any  manner,  for  the  consequences  of  the  in- 
junction issued  from  chancery.  The  action  was 
(grounded  on  the  alleged  covenant;  and  the 
Company,  by  its  contract,  had  not  warranted 
against  interruption  b^  the  wron^ul  acts  of 
any  stranger.  There  is  a  wide  difference  be- 
tween allowing  the  interruption  to  avail  to  the 
plaintiff  below,  as  an  excuse  on  his  behalf  for 
ion -performance  of  the  work  within  the  pre- 
scribed time,  and  in  making  the  delay  of  the 
Company,  in  removing  the  cause  of  interrup- 
tion, a  ground  of  action,  against  the  defendant 
below,  as  being  a  violation  by  the  Company  of 
its  covenant.  Piatt  on  Ovenants,  601,  3  Law 
Lib.  269,  and  case  referred  to  in  the  notea 
there. 

12.  It  will  be  insisted,  that  there  was  no  cri- 
lence  in  the  cause  to  justify  the  hypothesis  of 
he  thirteenth  instruction  of  the  court;    that 

there  was  nothing  from  which  the  jury  could 
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legitimately  find  the  facts  of  fraud  and  oppres- 
sion, which  are  made  the  basis  of  that  instruc- 
tion. 

13.  And  it  will  also  be  insisted,  that  the  thir- 
teenth instruction  is  erroneous,  in  this:  that 
thereby  it  is  laid  down,  that  the  loss  of  profits, 
if  any,  sustained  by  the  plaintiff,  is  the  proper 
measure  of  damages  to  be  allowed  by  the  jury, 
if  they  should  find  that  the  Company  improp- 
erly refused  to  permit  the  plaintiff  to  perform 
lus  work.  Gilpins  v.  Consequa,  Peters,  C.  C. 
Rep.  85;  Hopkins  v.  Lee,  6  Wheat  100;  Bell 
V.  Cunningham,  3  Peters,  60,  86;  2  Greenl. 
«n  Ev.  sec.  261;  Fairman  v.  Fluck,  5  Watts, 
516,  518;  Sto^  on  Agency,  216;  Short  ▼.  Skip- 
>rith,  1  Brock.  Rep.  108. 

14.  The  third  prayer  of  the  defendant  ought 
to  have  been  granted.  Even  if,  in  fact,  or  by 
«stoppel,  the  paper  A  was  the  deed  of  the  com- 
pany; yet,  if  the  work  was  really  performed 
by,  or  on  behalf  of,  the  firm  of  S.  &,  H.  How- 
ard, and  the  dealings  and  transactions  of  the 
Company,  in  relation  to  said  work,  were  with 
the  said  firm  (without  notice  of  any  proposed 
or  actual  separate  performance  of  the  work  by 
the  plaintiff,  individually,  as  under  said  paper 
A),  then  the  defendant  had  a  right  to  insist, 
that  as  the  work  was  done  by  said  firm,  the 
privity  of  contract,  in  relation  thereto,  was 
with  said  firm,  and  that  the  estimate  was  pay- 
able only  to  the  firm,  under  the  paper  B,  as  the 
subsisting  contract  between  the  parties,  or 
otherwise  upon  an  assumpsit  to  said  firm. 

15.  The  ninth  and  tenth  prayers  of  the 
plaintiff  ought  to  have  been  granted.  The  evi- 
dence of  Mr.  Heckert  shows  that  "the  embank- 
ment under  the  change  of  grade  was  650  feet 
kmg  and  100  feet  wide,  and  there  was  much 
880*]  space  wherein  Howard  •could  have 
placed  the  earth  from  his  excavations  to  make 
the  said  embankment."  Besides  this,  there  were 
express  directions  from  the  engineer  to  the 
plaintiff  below,  to  place  the  embankment  (not 
against  the  erib,  but)  on  each  side  of  the  center 
line  of  the  embankment  for  the  width  of  twen- 
ty-five feet  on  each  side  iA  said  center  line.  His 
eonduct  in  throwing  the  embankment  against 
the  outer  crib  was  willful  and  perverse. 

The  counsel  for  the  defendants  made  the  fol- 
lowing referr  ces  to  authorities,  to  show  that 
the  exceptions  were  not  sustainable: 

On  the  First  Exception:  Act  of  Assembly  of 
Maryland,  1817,  c.  110;  Peake's  Evidence,  34; 
Jones  V.  Randall,  Cowper's  Rep.   17. 

On  the  Second  and  Third  Exceptions:  Acts 
of  Assembly  of  Maryland,  1831,  c.  200;  1835, 
e.  93;  1837,  c  30;  Agreement  of  Union,  1838, 
February  5th,  page  20th  of  the  Record ;  4  S.  & 
R.  246;  2  Hill,  64;  1  Metcalf,  27;  5  Monroe, 
530;  17  Conn.  345,  355;  18  Id.  138,  443;  Fish- 
monger T.  Robertson,  5  Mann,  k  Grang.  131, 
192,  103. 

On  the  Fourth  Exception:  Same  authorities 
<*ited  in  support  of  the  4th  instruction. 

On  the  Sixth  Exceptioh:  1  Greenl.  Ev.  sec. 
553,  p.  618;  1  Adolphus  &  Ellis,  10. 

On  the  Seventh  Exception:  In  support  of 
the  1st,  2d  and  3d  instructions.  Coke's  Lit. 
lib.  I,  sec.  5,  36.  a.  note  222;  2  Leonard,  07; 
1  Ventr.  257;  1  Lcvinz,  46;  1  Siderfin,  8;  Car- 
thew,  360;  3  Keble^  307;  1  Kyd.  on  Corpora- 
tions, 268. 
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In  support  of  the  4th  Instruction:  Terry  v. 
Dsnce,  2  H.  Black.  380;  1  East,  625,  631;  2 
Johns.  272,  387;  5  Johns.  78;  15  Mass.  500; 
10  Johns.  341;  2  Wash.  C.  C.  Rep.  456; 
Campbell  v.  Jones,  6  T.  R.  570;  Fishmonger  v. 
Robertson,  5  Mann,  ft  Granger,  107;  Howard 
V.  Philadelphia  Railroad  Co.  1  Gill.  311 ;  Golds- 
borough  V.  Orr,  8  Wheat.  217;  1  Williams' 
Saund.  320;  b.;  Pordage  v.  Cole,  Id.  220,  n. 
4;  Carpenter  v.  Creswell,  4  Bing.  400;  Boon  v. 
Eyre,  1  H.  Bla.  273. 

Mr.  Justice  Curtis  delivered  the  opinion  of 
the  court: 

Sebre  Howard  brought  his  action  of  cove- 
nant broken,  in  the  Circuit  Court  of  the  United 
States  for  the  District  of  Maryland,  and  unon 
the  trial,  the  defendants  took  seven  bills  of  ex- 
ception, which  are  here  for  consideration  upon 
a  writ  of  error.  Each  of  them  must  be  sepa- 
rately examined. 

The  first  raises  the  question,  whether  How- 
ard could  prove  that  a  certain  suit  was  pending 
in  Cecil  County  Court  by  the  testimony  of  the 
clerk  of  that  court  to  the  verity  of  a  copy  of 
the  docket  entries  made  in  that  suit  by  him,  as 
clerk. 

•It  is  not  objected  that  a  copy  of  the  ["SSI 
docket  entries  was  produced  instead  of  the  orig- 
inal entries,  because  no  court  is  required  ^ 
permit  its  original  entries  to  go  out  of  the  cus- 
tody of  its  own  officers,  in  the  place  appointed 
for  their  preservation;  but  the  objection  is, 
that  a  formal  record  ought  to  have  been  shown. 
There  are  two  distinct  answers  to  this  objec- 
tion, either  of  which  is  sufficient. 

By  the  Act  of  Assembly  of  Maryland,  1817, 
c.  110,  the  clerk  of  the  County  Court  is  not  re- 
quired to  make  up  a  formal  record.  The  docket 
entries  and  files  of  the  court  stand  in  place 
of  the  record.  When  a  formal  record  is  not 
required  by  law,  those  entries  which  are  per- 
mitted to  stand  in  place  of  it  are  admissible  in 
evidence.  Several  judicial  decisions  in  Eng- 
land have  been  referred  to  by  the  counsel  of 
the  plaintiff  in  error,  to  the  effect,  that  the  find- 
ing of  an  indictment  at  the  sessions  cannot  be 
proved  by  the  production  of  the  minute  book 
of  the  sessions,  from  which  book  the  roll,  con- 
taining the  record  of  such  proceedings,  is  subse- 
quently made  up.  See  2  Phil.  Ev.  104.  But  the 
distinction  between  those  cases  and  a  case  like 
this  is  pointed  out  in  a  recent  decision  of  the 
Court  of  King's  Bench  in  Regina  v.  Yeoveley,  8 
^d.  ft  El.  806,  in  which  it  was  held,  that  the 
minute  book  of  the  sessions  was  admissible  to 
prove  the  fact  that  an  order  of  removal  had 
been  made,  it  appearing  that  it  was  not  the 
practice  to  make  up  any  other  record  of  such 
an  order ;  and  Lord  Denman  fixes  on  the  precise 
ground  on  which  the  evidence  was  admissible 
in  this  case,  when  he  says,  ''the  book  contains  a 
caption,  and  the  decision  of  the  sessions;  and 
their  decision  is  the  fact  to  be  proved." 

So  in  Arundell  v.  White,  14  East,  216,  the 
plaintiff  offered  the  minute  book  of  the  Sheriff's 
Court  in  London,  containing  the  entry  of  the 
plaint,  and  the  word  "withdrawn,"  opposite  to 
the  entry;  and  proved  it  was  the  usual  course 
of  the  court  to  make  such  an  entry  when  the 
suit  was  abandoned  by  the  plaintiff ;  it  was  held 
to  be  competent  evidence  to  prove  the  abandon- 
ment of  the  suit  by  the  plaintiff  and  its  final 
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termination.  In  Commonwealth  v.  Bolkom,  3 
Pick.  281,  it  was  decided  that  the  minute  book 
of  the  sessions,  showing  the  grant  of  a  license 
to  the  defendant,  was  legal  evidence  of  that 
fact,  there  being  no  statute  requiring  a  techni- 
cal record  to  be  made  up. 

And  in  Jones  v.  Randall,  Cowper's  R.  17. 
copies  of  the  minute  book  of  the  House  of  Lords 
were  admitted  in  evidence  of  a  decree,  because 
it  was  not  the  practice  to  make  a  formal  record. 

The  principle  of  all  these  decisions  is  the 
same.  Where  the  law,  which  governs  the  tri- 
bunal, requires  no  other  record  than  the  one,  a 
copy  of  which  is  presented,  that  is  sufficient. 
832*]  In  •Maryland,  no  technical'  record  was 
required  by  law  to  be  made  up  by  the  clerks  of 
the  county  courts;  and,  therefore,  no  other 
record  than  the  one  produced  was  needful  to 
prove  the  pendency  of  an  action  in  such  a 
court. 

But  there  is  another  point  of  view  in  which 
this  evidence  was  clearly  admissible. 

The  fact  to  be  proved  was  the  pendency  of 
an  action.  An  action  is  pending  when  it  is 
duly  entered  in  court.  The  entry  of  an  action 
in  court  is  made  by  an  entry  on  the  docket,  of 
the  title  of  the  case,  by  the  proper  officer,  in 
the  due  course  of  his  official  duty.  Proof  of 
such  an  entry  being  made  by  the  proper  officer, 
accompanied  by  the  presumption  which  the 
law  entertains,  that  he  has  done  his  duty  in 
makiner  it,  is  proof  that  the  action  was  duly 
entertained  in  court,  and  so  proof  that  the 
action  was  pending;  and  if  the  other  party 
asserte  that  it  had  been  disposed  of,  at  any 
particular  time  after  it  was  entered,  he  must 
show  it.  The  docket  entry  of  the  action  was 
therefore  admissible  for  this  special  purpose, 
because  it  was  the  very  fact  which,  when 
shown,  proved  the  pendency  of  the  action,  until 
the  other  party  showed  its  termination. 

The  second  bill  of  exceptions  was  taken  to 
the  ruling  of  the  court  admitting  a  witness  to 
testify  that  he  was  present  at  the  trial  of  the 
above-mentioned  case  in  Cecil  County  Court, 
in  December,  1847,  in  which  Sebre  Howard 
and  Hiram  Howard  were  shown  by  the  docket 
entries  to  have  been  plaintiffs,  and  the  Wil- 
mingten  and  Susquehannah  Railroad  Corpora- 
tion defendant ;  that  the  plaintiffs  at  that  trial 
relied  on  a  paper  writing,  shown  to  the  witness, 
and  set  out  in  the  bill  of  exceptions;  that  one 
of  the  counsel  of  the  defendant  had  in  his  pos- 
session another  paper  writing,  also  shown  to 
the  witness,  and  being  the  deed  declared  on  ^ 
this  suit:  and  that  the  defendant's  counsel ' 
handed  this  last-mentioned  paper  to  the  pre- 
siding judge,  and  spoke  of  it  as  the  true  and 
genuine  contract  between  the  parties. 

To  render  the  ruling,  to  which  this  bill  of 
exceptions  was  taken,  intelligible,  it  is  neces- 
sary to  state,  that  the  Wilmington  and  Susque- 
hannah Railroad  Corporation  was  the  defendant 
in  that  action,  which  was  assumpsit,  founded 
on  the  paper  first  spoken  of  by  the  witness, 
which  did  not  bear  the  seal  of  the  corporation; 
that  by  the  Act  of  Assembly  of  1837,  c.  30, 
the  Baltimore  and  Susquehannah  Company, 
the  Baltimore  and  Port  Deposit  Company,  and 
the  Philadelphia,  Wilmington  and  Baltimore 
Company,  were  consolidated,  under  the  name 
of  the  Philadelphia,  Wilmington  and  Balti- 
more Railroad  Company,  and  that  this  action 
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being  covenant,  against  the  Philadelphia,  Wil* 
mington  and  Baltimore  Railroad  Company,  and 
the  plea  non  est  factmn,  the  plaintiff  was  en- 
deavoring to  prove  that  the  •paper  de-  ['Sas 
Glared  on  bore  the  corporate  seal  of  the  Wil- 
mington and  Susquehannah  Railroad  Company. 
This  being  the  fact  to  be  proved,  evidence  that 
the  corporation,  through  its  counsel,  had  treat- 
ed the  instrument  as  bearing  the  corporate  seal, 
and  relied  upon  it  as  a  deed  of  the  corporation, 
was  undoubtedly  admissible.  It  is  objected 
that  the  parties  to  that  suit  were  not  the  same 
as  in  this  one;  but  this  is  wholly  immateriaL 
The  evidence  does  not  derive  ite  validity  from 
any  privity  of  parties.  It  tends  to  prove  an 
admission  by  the  corporation,  that  the  instm- 
ment  was  sealed  with  ite  seal.  It  is  further 
objected  that  the  admission  was  not  made  by 
the  defendante  in  this  action,  but  by  the  Wil- 
mington and  Susquehannah  Corporation.  It  is 
true  the  action  in  the  trial  of  which  the  ad- 
mission was  made,  being  brought  before  the 
union  of  the  corporations,  was  necessarilj  in 
the  name  of  the  origina,l  corporation;  but  at, 
by  virtue  of  the  act  of  union,  the  Wilmington 
and  Susquehannah  Company,  the  Baltimore 
and  Port  Deposit  Company,  and  the  Philadel- 
phia, Wilmington  and  Baltimore  Company  were 
merged  in  and  constituted  one  body  corporate, 
under  the  name  of  the  Philadelphia,  Wilming- 
ton and  Baltimore  Railroad  Company,  it  is  very 
clear  that  at  the  time  the  trial  took  place 
in  Cecil  County  Court,  all  acts  and  admissiona 
of  the  defendant  in  that  case,  though  neces- 
sarily in  the  name  of  the  Wilmington  and  Sus- 
quehannah Company,  were  done  and  made  by 
the  same  corporation  which  now  defends  this 
action.  This  exception  must  therefore  be  over- 
ruled. 

The  third  exception  is  that  the  court  per- 
mitted the  deed  to  be  read  to  the  jury,  althougb 
only  vague  and  inconclusive  evidence  had  been 
given,  that  it  bore  the  corporate  seal.  We  do 
not  consider  the  evidence  was  vague,  for  it 
applied  to  this  particular  paper,  and  tended  to 
prove  it  to  be  the  deed  of  the  Company. 
Whether  it  would  turn  out  to  be  conclusive, 
or  not,  depended  upon  the  fact  whether  any 
other  evidence  would  be  offered  to  control  it, 
and  upon  the  judgment  of  the  jury.  But  the 
deed  was  rightly  admitted  to  be  read  as  soon  aa 
any  evidence  of  its  execution,  fit  to  be  weighed 
by  the  jury,  had  been  given  by  the  plaintiff. 
It  was  argued  that  this  evidence  was  not  saflS> 
cient  to  change  the  burden  of  proof;  and  it  ia 
true  that,  upon  the  issue  whether  the  paper 
bore  the  corporate  seal,  the  burden  of  proof 
remained  on  the  plaintiff  throughout  the  trial, 
however  the  evidence  might  preponderate,  to 
the  one  side  or  the  other.  Powers  v.  Russell,  13 
Pick.  69;  but  the  court  did  not  rule  that  the 
burden  of  proof  was  changed,  but  only  thitt 
such  prima  facie  evidence  had  been  given  aa 
enabled  the  plaintiff  to  read  the  deed  to  the 
jury. 

The  subject  matter  of  the  fourth  exception 
became  wholly  immaterial  in  the  progress  of 
the  cause,  and  could  not  be  assigned  'for  [•8S4 
error,  even  if  the  ruling  had  been  erroneoas.. 
Greenleafs  Lessee  v.  Birth,  5  Pet.  132.  But 
we  think  the  ruling  was  correct. 

The  fifth  exception  was  taken  to  the  refusal 
of  the  coiurt  to  allow  a  question  to  be  answered 
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bv  J«TiiP^  Canbv,  one  of  the  defendant's  wit- 
nesses. This  witness  had  already  testified  as 
follows: 

''i^siie  and  White  were  the  first  contractors, 
and  they  were  induced  to  relinquish  it  at  the 
instance  of  the  board,  and  it  was  then  let  to 
Sebre  and  Hiram  Howard ;  the  terms  and  price, 
and  other  essentials  of  the  contract,  were  en- 
tered into  on  the  12th  July,  1836;  and  on  that 
day  two  papers  were  prepared  and  were  then 
signed  by  him,  and  also  signed  by  Sebre  How- 
ard; and  deponent,  as  President  of  the  Com- 
pany,   expressly    directed    the   Secretary,    Mr. 
Brobson,  that  the  seal  of  the  Company  was  not 
to  be  fixed  to  either  paper  until  Hiram  How- 
ard signed  and  sealed  both  of  them.    The  two 
papers,   respectively   marked  A   and   6,  being 
shown  to  him,  he  stated  that  they  are  the  two 
papers  to  which  he  refers;  that  the  impressioa 
of  the  seal  on  said  paper  A,  is  the  seal  of  the 
Wilmington  and   Susquehanna  Railroad  Com- 
pany, but  that  said  seal  was  not  placed  there, 
he  is  very  positive,  at  any  time  whilst  he  was 
President   of   said  Company,  and   was   never 
placed  there  by  his  authority  or  by  the  author- 
ity of  the  Board." 

The  defendant  now  insists  he  had  a  right  to 
prove  by  lliis  witness,  that  although  the  paper 
bore  the  corporate  seal  of  the  Company,  it  was 
not  its  deed,  because  of  an  understanding  be- 
tween the  witness  and  the  plaintiff  that  Hiram 
Howard  was  to  execute  the  paper.  If  the 
offer  had  been  to  prove  that  at  the  time  the 
corporate  seal  was  affixed,  it  was  agreed  the 
instrument  should  not  be  the  deed  of  the  Com- 
pany, unless,  or  until,  Hiram  Howard  should 
execute  it,  the  evidence  might  have  been  admis- 
sible. Pawling  et  al.  v.  The  United  States,  4 
Cranch,  ^19;  Derby  Canal  Company  v.  Wilmot, 
9  East,  360;  Bell  v.  Ingestre,  12  Ad.  &  El., 
N.  S.  317.  But  the  understanding  to  which 
the  question  points,  was  prior  to  the  sealing, 
and  in  no  way  connected  with  that  act,  of 
which  the  witness  had  no  knowledge.  It  did 
not  bear  upon  the  question  whether  the  instru- 
ment was  the  deed  of  the  Company,  and  was 
properly  rejected. 

The  sixth  exception  rests  on  the  following 
facta:  The  plaintiff  offered  to  read  the  deposi- 
tion of  a  deceased  witness  taken  by  the  defend- 
ants in  the  case  in  Cecil  County  Court,  to  prove 
that  the  paper  in  question  bore  the  seal  of  the 
corporation  placed  there  by  the  deponent,  an 
officer  of  the  corporation.  The  defendant  ob- 
jected, but  the  court  admitted  the  evidence. 
We  consider  the  evidence  was  admissible  upon 
SS5*1  two  grounds:  to  "prove  that  in  that 
case  the  defendant  had  asserted  this  instrument 
to  be  the  deed  of  the  corporation,  and  relied 
on  it  as  such;  and  also,  because  the  witness 
being  dead,  his  deposition,  regularly  taken  in 
a  suit  in  which  both  the  plaintiff  and  defend- 
ant were  parties,  touching  the  same  subject 
matter  in  issue  in  this  case,  was  competent  evi- 
dence on  its  trial.  It  is  said  the  parties  were 
not  the  same.  But  it  is  not  necessary  the 
should  be  identical,  and  they  were  the  same, 
except  that  Hiram  Howard  was  a  coplaintiff 
in  the  former  suit,  and  this  diversity  does  not 
render  the  evidence  inadmissible.  1  Greenl. 
Ev.  553;    1   Ad.  &  El.  19. 

The  seventh  and  last  bill  of  exceptions  covers 
nine  distinct  propositions  given  by  the  court  to 
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the  jury  as  instructions.    The  first  of  the  in- 
structions excepted  to  was  as  follows: 

"If  the  jury  find  from  the  evidence  that  this 
instrument  of  writing  was  produced  in  court, 
and  relied  upon  by  the  present  defendant,  as  a 
contract  under  the  seal  of  the  Wilmington  and 
Susquehanna  Railroad  Company,  in  an  action 
of  assumpsit  brought  by  Sebre  and  Hiram  How- 
ard, against  the  last-mentioned  Company  in 
Cecil  County  Court;  and  that  the  said  suit  was 
decided  against  the  plaintiffs  upon  the  ground 
that  this  instrument  was  duly  sealed  by  the 
said  corporation  as  its  deed,  then  the  defendant 
cannot  be  permitted  in  this  case  to  deny  the 
validity  of  said  sealing,  because  such  a  defense 
would  impute  to  the  present  defendant  itself  a 
fraud  upon  the  administration  of  justice  in 
Cecil  County  Court." 

It  is  objected  that  this  instruction  applied 
the  doctrine  of  estoppel,  where  the  matter  of 
the  estoppel  had  not  been  relied  on  in  pleading. 
The  rules  on  this  subject  are  well  settled.  If  a 
party  has  opportunity  to  plead  an  estoppel  and 
voluntarily  omits  to  do  so;  and  tenders  or  takes 
issue  on  the  fact,  he  thus  waives  the  estoppel 
and  commits  the  matter  to  the  jury,  who  are 
to  find  the  truth.  I  Saund.  325  a.  n.  4;  2  B. 
&  A.  668;  2  Bing.  377;  4  Bing.  N.  C.  748. 
But  if  he  .have  not  opportunity  to  show  the 
estoppel  by  pleading,  he  may  exhibit  the  mat- 
ter thereof  in  evidence,  on  the  trial,  under  any 
issue  which  involves  the  fact,  and  both  the 
court  and  the  jury  are  bound  thereby.  1  Salk. 
276;  17  Mass.  369.  Now,  the  plea  in  this  case 
was  non  est  factum,  which  amounts  to  a  denial 
that  the  instrument  declared  on  was  the  de- 
fendant's deed  at  the  time  of  action  brought. 
If  sealed  and  delivered,  and  subsequently  al- 
tered, or  erased,  in  a  material  part,  or  if  the 
seal  was  torn  off,  before  action  brought,  the 
plea  is  supported.  5  Coke,  23,  119  b.;  11  Coke, 
27,  28;  Co.  Lit.  35  b.  n.  6,  7.  It  follows  that 
a  replication  to  the  effect  that  on  some  day, 
long  before  action  brought,  the  instrument  was 
the  deed  of  the  defendant,  would  be  bad  on  de- 
murrer, for  it  would  not  completely  answer 
the  plea. 

•The  plaintiff  cannot  be  said  to  have  ["SSI^ 
opportimity  to  plead  an  estoppel,  and  voluntari- 
ly to  omit  to  do  so,  when  the  previous  plead- 
ings are  such  that  if  he  did  plead  it,  it  would 
be  demurrable. 

Besides,  a  plea  of  non  est  factum  rightly 
concludes  to  the  country,  and  so  the  plaintiff 
has  no  opportunity  to  reply  specially  any  new 
matter  of  fact.  He  can  only  join  the  issue  ten- 
dered, and  if  he  were  prevented  from  having 
the  benefit  of  an  estoppel,  because  he  has  not 
pleaded  it,  it  would  follow  that  the  plaintiff 
can  never  have  the  benefit  of  an  estoppel  when 
the  defendant  pleads  the  general  issue,  for  in 
no  such  case  can  he  plead  it.  This  was  clearly 
pointed  out  in  Trevivan  v.  Lawrence,  1  Salk. 
276,  where  the  court  say,  "that  when  the  plain- 
tiffs' title  is  by  estoppel,  and  the  defendant 
pleads  the  general  issue,  the  jury  are  bound 
by  the  estoppel."  And  it  is  in  this  way  that 
the  numerous  cases  of  estoppels  in  pais  which 
are  in  the  recent  books  of  reports,  have  almost 
always  been  presented. 

It  is  further  objected,  that  the  facts  supposed 
in  the  instruction  did  not  amount  in  law  to  an 
estoppeL   We  think  otherwise.    Hall  ▼.  White, 
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3  C.  ft  p.  137,  waa  detinue  for  certain  deeds. 
The  defendant  wrote  to  the  plaintiffs'  attorney, 
and  spoke  of  the  deed  as  in  his  possession  under 
0uch  circumstances  as  ought  to  have  lead  him  to 
understand  a  suit  would  be  brought  upon  the 
faith  of  what  he  said.  Best,  Ch.  J.,  ruled:  "If 
the  defendant  said  he  had  the  deeds,  and  there- 
by induced  the  plaintiffs  to  bring  their  action 
against  him,  I  shall  hold  that  they  may  re- 
aoyeTf  though  the  assertion  was  a  fraud  on  his 
part."  In  Doe  v.  Lambly,  2  Esp.  635,  the  de- 
fendant had  informed  the  plaintiffs'  agent  that 
his  tenancy  commenced  at  Lady-day,  and  the 
agent  gave  a  notice  to  quit  on  that  day.  This 
not  being  heeded,  ejectment  was  brought,  and 
the  tenant  set  up  a  holding  from  a  different 
4ay.  But  Lord  Kenyon  refused  to  allow  him 
to  show  that  he  was  even  mistaken  in  his  ad- 
mission, for  he  was  concluded.  Mordecai  v. 
Oliver,  3  Hawks,  479;  Crocket  v.  Lasbrook,  5 
Mon.  530;  Trustees  of  Congregation,  etc.,  v. 
Williams,  9  Wend.  147,  are  to  the  same  point. 

These  decisions  go  much  further  than  this 
•case  requires,  because  the  defendant  not  only 
induced  the  plaintiff  to  bring  this  action,  but 
defeated  the  action  in  Cecil  County  Court,  by 
asserting  and  maintaining  this  paper  to  be  the 
deed  of  the  Company;  and  this  brings  the  de- 
fendant within  the  principle  of  the  common 
law,  that  when  a  party  asserts  what  he  knows 
is  false,  or  does  not  know  to  be  true,  to  an- 
other's loss,  and  his  own  gain,  he  is  guilty  of 
a  fraud;  a  fraud  in  fact,  if  he  knows  it  to  be 
false,  fraud  in  law,  if  he  does  not  know  it  to 
be  true.  Polhill  v.  Walter,  3  B.  &  Ad.  114; 
Lobdell  V.  Baker,  1  Met.  201. 
837*]  •Certainly  it  would  not  mitigate  the 
fraud,  if  the  false  assertion  were  made  in  a 
<K)urt  of  justice  and  a  meritorious  suit  defeated 
thereby.  We  are  clearly  of  opinion,  that  the 
defendant  cannot  be  heard  to  say,  that  what 
was  asserted  on  the  former  trial  was  false,  even 
if  the  assertion  was  made  by  mistake.  If  it 
was  a  mistake,  of  which  there  is  no  evidence, 
it  was  one  made  by  the  defendant,  of  which  he 
iook  the  benefit,  and  the  plaintiff  the  loss,  and 
it  is  too  late  to  correct  it.  It  does  not  carry 
the  estoppel  beyond  what  is  strictly  equitable, 
to  hold  that  the  representation  which  defeated 
one  action  on  a  point  of  form  should  sustain 
another  on  a  like  point. 

The  next  instruction  is  objected  to  on  the 
ground  that  Hiram  Howard  ought  to  have  been 
joined  as  a  coplaintiff.  By  reference  to  the  in- 
denture, it  will  be  seen  that  it  purports  to  be 
made  between  Sebre  Howard  and  Hiram  How- 
ard, of  the  first  part,  and  the  Wilmington  and 
Susquehanna  Railroad  Company,  of  the  sec- 
ond part.  The  covenants  are  not  by  or  with 
these  persons  nominatim;  but  throughout,  the 
party  of  the  one  part  covenants  with  the 
party  of  the  other  part.  Sebre  Howard  alone 
and  the  corporation  sealed  the  deed. 

It  is  settled  that  if  one  of  two  covenantees 
does  not  execute  the  instrument,  he  must  join 
in  the  action,  because  whatever  may  be  the 
beneficial  interest  of  either,  their  legal  interest 
is  joint,  and  if  each  were  to  sue,  the  court  could 
not  know  for  which  to  give  judgment. 
Slingsby's  case,  5  Coke,  18,  b.;  Petrie  v.  Bury, 
3  3.  ft  C.  353.  And  the  rule  has  recently 
been  carried  so  far  as  to  hold,  that  where  a 
joint  covenantee  had  no  beneficial  interest,  did 
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not  seal  the  deed,  and  expressly  disclaimed 
under  seal,  the  other  covenantee  could  not  sue 
alone.  Wetherell  v.  Langton,  1  Wels.  H.  &  G. 
634.  But  this  rule  has  no  application  until  it 
is  ascertained  that  there  is  a  joint  covenantee, 
and  this  is  to  be  determined  in  each  case  by 
examining  the  whole  instrument.  Looking  at 
this  deed,  it  appears  the  covenant  sued  on  waa 
with  '*the  party  of  the  first  part,"  and  the  in- 
quiry with  whom  the  covenant  was  made,  re- 
solves itself  into  the  question,  what  person,  or 
persons,  constituted  *the  party  of  the  first 
part,"  at  the  moment  when  the  deed  took  effect. 

The  descriptive  words,  in  the  premises  of  the 
deed,  declare  Sebre  and  Hiram  Howard  to  be 
the  part^  of  the  first  part;  but  inasmuch  as 
Hiram  did  not  seal  the  deed,  he  never  in  truth 
became  a  party  to  the  instrument.  He  entered 
into  no  covenant  contained  in  it.  When,  in 
the  early  part  of  the  deed,  the  party  of  the  first 
part  covenants  with  the  party  of  the  second 
part  to  do  the  work,  it  is  impossible  to  main- 
tain that  Hiram  Howard  is  there  embraced, 
under  the  words  "party  of  the  first  part,"  as  a 
covenantor.  And  when,  in  the  next  sentence, 
the  party  of  the  ^second  part  covenants  [*338 
with  the  party  of  the  first  part  to  pay  for  the 
work,  it  would  be  a  most  strained  construc- 
tion to  hold,  that  the  same  words  do  embrace 
him  as  a  covenantee.  There  can  be  no  sound 
reason  for  the  construction,  that  the  words 
"party  of  the  first  part"  mean  one  thing,  when 
that  party  is  to  do  something,  and  a  different 
thing,  when  that  party  is  to  receive  compensa- 
tion for  doing  it.  The  truth  is,  that  the  de- 
scriptive words  are  controlled  by  the  decisive 
fact,  that  Hiram  did  not  seal  the  deed,  and  so 
error  demonstrationis  plainly  appears.  An  ex- 
amination of  the  numerous  authorities  cited  by 
the  counsel  for  the  plaintiff  in  error  will  show 
that  they  are  reconcilable  with  this  interpreta- 
tion of  the  covenants;  for,  in  all  the  cases  in 
which  one  of  the  persons  named  in  the  deed 
did  not  seal,  he  was  covenanted  with  nomina- 
tim. Our  conclusion  is,  that  the  action  was 
rightly  brought  by  Sebre  Howard  alone. 

The  next  instruction  excepted  to  was  as  fol- 
lows: "The  omission  of  the  plaintiffs  to  finish 
the  work  within  the  times  mentioned  in  the 
contract,  is  not  a  bar  to  his  recovery  for  the 
price  of  the  work  he  actually  performed;  but 
the  defendant  may  set  off  any  damage  he  sus- 
tained by  the  delay,  if  the  delay  arose  from  the 
default  of  the  plaintiffs." 

The  time  fixed  for  the  completion  of  the  con- 
tract was  the  first  day  of  November^  1836. 
The  Company  a^eed  to  pay  twenty-six  cents 
per  cubic  yard,  in  monthly  payments,  accord- 
ing to  the  measurement  and  valuation  of  the 
engineer.  These  monthly  payments  were  made 
up  to  December,  1837;  and  when  the  contract 
was  determined  by  the  Company,  January,  18th, 
1838,  under  a  power  to  that  effect  in  the  in- 
strument, which  will  be  presently  noticed,  therv 
remained  due  the  price  of  the  work  done  in 
December,  and  on  eighteen  days  in  January. 
.  The  question  is,  .whether  the  covenant  to  pay 
was  dependent  on  the  covenant  to  finish  thf 
work  by  the  first  day  of  November.  So  far  ai 
respects  each  monthly  installment,  earned  be- 
fore breach  of  the  covenant  to  finish  the  work 
on  the  first  day  of  November,  it  is  clear  the 
covenants  were  independent.     Or.  to  state    it 
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more  accurately,  the  covenant  to  pay  at  the  end 
of  each  month,  for  the  work  done  during  that 
month,  was  dependent  on  the  progress  of  the 
work,  so  far  as  respected  the  amount  to  be 
paid;  but  was  not  dependent  on  the  covenant 
to  finish  the  work  by  a  day  certain.  The  only 
<loubt  is,  whether^  after  the  breach  of  this  last 
mentioned  covenant,  the  defendants  were  bound 
to  pay  for  work  done  after  that  time. 

There  is  an  apparent,  and  perhaps  some  real 
conflict,  in  the  decisions  of  different  courts,  on 
this  point.  2  Johns.  272,  387;  10  Johns.  203;  2 
H.  BL  380;  8  Mass.  80;  15  Mass.  603;  6  Gill 
SS9*]  &  •Johns.  254.  We  do  not  deem  it  need- 
ful to  review  the  numerous  authorities  because 
we  bold  the  general  principle  to  be  clear,  that 
covenants  are  to  be  considered  dependent  or 
independent,  according  to  the  intention  of  the 
parties,  which  is  to  be  deduced  from  the  whole 
instrument;  and  in  this  case  we  find  no  difficul- 
ty in  arriving  at  the  conclusion,  that  the  cove- 
nants were  throughout  independent.  There  are, 
in  this  instrument,  no  terms  which  import  a 
oondition,  or  expressly  make  one  of  these  cove- 
nants in  any  particular  dependent  on  the  other. 
There  is  no  necessary  dependency  between  them, 
as  the  pay  for  work  done  may  be  made  though 
the  work  be  done  after  the  day.  The  failure 
to  perform  on  the  day  does  not  go  to  the  whole 
consideration  of  the  contract,  and  there  is  no 
natural  connection  between  the  amount  to  be 
paid  for  work  after  the  day,  and  the  injury  or 
loss  inflicted  by  a  failure  to  perform  on  the 
day.  Still  it  would  have  been  competent  for  the 
parties  to  agree  that  the  contractor  should  not 
receive  the  monthly  installment  due  in  Novem- 
ber, if  the  work  should  not  be  then  finished, 
aiMl  that  he  should  receive  nothing  for  work 
done  after  that  time. 

But  we  find  nn  such  agreement.  On  the 
omtrary,  the  covenant  to  pay  for  what  shall 
have  been  done  during  each  preceding  month 
is  absolute  and  unlimited,  and  the  parties  have 
provided  a  mode  of  securing  the  performance 
of  the  work  and  the  indemnification  of  the 
Company  from  loss,  wholly  different  from  mak- 
ing these  covenants  in  any  particular  depend- 
ent on  each  other.  They  have  agreed,  as  will 
be  presently  more  fully  stated,  that  the  Com- 
pany may  declare  a  forfeiture  of  the  contract 
in  caae  the  work  should  not  proceed  to  their 
antisfaction,  and  may  retain  fifteen  per  cent. 
of  each  payment  to  secure  themselves  from  loss. 
Without  undertaking  to  apply  to  this  particu- 
Inr  case  any  fixed  t^hnical  rule,  like  that  held 
la  Terry  v.  Duntze,  2  H.  Bl.  389,  we  hold  it  was 
not  the  intention  of  these  parties,  as  shown 
by  this  instrument,  to  make  the  payment  of 
any  installment  dependent  on  the  covenant  to 
finish  the  work  l^  the  first  day  of  November; 
jLnd  that  consequently  the  instruction  given  at 
the  trial  was  correct. 

The  sixth  instruction,  which  is  also  excepted 
to,  must  be  read  in  connection  with  the  fifth 
mnd  the  provision  of  the  contract  to  which  they 
refer.  The  contract  contains  the  following 
•clause: 

•*Provided,  however,  that  in  case  the  party 
of  the  second  part  shall  at  any  time  be  of 
•opinion  that  this  contract  is  not  duly  complied 
with  by  the  said  party  of  the  first  part,  or  that 
it  is  not  in  due  progress  of  execution,  or  that 
<he  said  party  of  the  first  part  is  irregular  or 
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negligent,  then,  and  in  such  case,  he  shall  be 
authorized  to  declare  this  contract  forfeited, 
and  thereupon  the  same  shall  become  null,  and 
the  party  of  the  'first  part  shall  have  [•340 
no  appeal  from  the  opinion  and  decision  afore- 
said, and  he  hereby  releases  all  right  to  except 
to,  or  question  the  same  in  any  place  under 
any  circumstances  whatever;  but  the  party  of 
the  first  part  shall  still  remain  liable  to  the 
party  of  the  second  part  for  the  damages  oc- 
casioned by  the  said  non-compliance,  irreg^ar- 
ity,  or  negligence." 

The  instructions  thereon  were: 

5th.  "If  the  defendant  annulled  this  con- 
tract, as  stated  in  the  testimony,  under  the 
belief  that  the  plaintiff  was  not  prosecuting 
the  work  with  proper  diligence,  and  for  the 
reasons  assigned  in  the  resolution  of  the  board, 
they  are  not  liable  for  any  damage  the  plaintiff 
may  have  sustained  thereby,  even  although  he 
was  in  no  default,  and  the  Company  acted  in 
this  respect  under  a  mistaken  opinion  as  to  his 
conduct." 

6th.  "But  this  annulling  did  not  deprive 
him  of  any  rights  vested  in  him  at  that  time, 
or  make  the  covenant  void  ab  initio,  so  as  to 
deprive  him  of  a  remedy  upon  it  for  any  money 
then  due  him  for  his  work,  or  any  damages  he 
had  then  already  sustained." 

The  law  leans  strongly  against  forfeiture, 
and  it  is  incumbent  on  the  party  who  seeks  to 
enforce  one,  to  show  plainly  his  right  to  it. 
The  language  used  in  this  contract  is  suscepti- 
ble of  two  meanings.  One  is  the  literal  mean-  < 
ing,  for  which  the  plaintiff  in  error  contends, 
that  the  declaration  of  the  Company  annulled 
the  contract,  destroying  all  rights  which  had . 
become  vested  under  it,  so  that  if  there  was 
one  of  the  monthly  pa3rments  in  arrear  and 
justly  due  from  the  Company  to  the  contractor, 
and  as  to  which  the  Company  was  in  default, 
yet  it  could  not  be  recovered,  because  every  ob- 
ligation arising  out  of  the  contract  was  at  an 
end. 

Another  interpretation  is,  that  the  contract, 
so  far  as  it  remained  executory  on  the  part  of 
the  contractor,  and  all  obligations  of  the  Com- 
pany dependent  on  the  future  execution  by 
him  of  any  part  of  the  contract  might  be  an- 
nulled. We  cannot  hesitate  to  fix  on  the  latter 
as  the  true  interpretation. 

In  the  first  place,  the  intent  to  have  the 
obligation  of  the  contractor,  to  respond  for 
damages,  continue,  is  clear.  In  the  next  place, 
though  the  contractor  expressly  releases  all 
right  to  except  to  the  forfeiture,  he  does  not 
release  any  right  already  vested  under  the  con- 
tract, by  reason  of  its  part  performance,  and 
expressio  unius  exclusio  alterius.  And  finally, 
it  is  highly  improbable  that  the  parties  could 
have  intended  to  have  put  it  in  the  power  of 
the  Company  to  exempt  itself  from  paying 
money,  honestly  earned  and  justly  due,  by  its 
own  act  declaring  a  forfeiture.  The  counsel 
for  the  plaintiff  in  error  seemed  to  feel  the 
pressure  of  this  difficulty,  and  not  to  be  willing 
to  maintain  that  •vested  rights  were  [•341 
absolutely  destroyed  by  the  act  of  the  Com- 
pany; and  he  suggested  that  though  the  cove- 
nant were  destroyed,  assumpsit  mi^ht  lie  upon 
an  implied  promise.  But  if  the  intention  of 
the  parties  was  to  put  an  end  to  all  obligation 
on  the  part  of  the  Company  arising  from  the 
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covenant,  there  would  remain  nothing  from 
which  a  promise  could  be  implied;  and  if  this 
was  not  their  intention,  then  we  come  back  to 
the  very  interpretation  against  which  he  con- 
tended; for  if  the  obligation  arising  from  the 
covenant  remains,  the  covenant  is  not  de- 
stroyed. We  hold  the  instruction  of  the  court 
on  this  point  to  have  been  correct. 

The  next  instruction  excepted  to,  was  in 
these  words:  "The  increased  work  occasioned 
by  changing  the  width  of  the  road  and  altering 
the  grade  having  been  directed  by  the  engineer 
of  the  Company  under  its  authority,  was  done 
under  this  covenant,  and  within  its  stipulations, 
and  may  be  recovered  in  this  action,  without 
resorting  to  an  action  of  assumpsit." 

The  covenant  of  the  plaintiff  was  "to  do, 
execute,  and  perform  the  work  and  labor  in  the 
said  schedule  mentioned.''  And  the  schedule 
mentions  "all  the  jading  of  that  part  of  sec- 
tion 9,  etc.,  accordmg  to  the  directions  of  the 
engineer,"  etc.  We  think  this  instruction  was 
correct.  The  plaintiff  in  error  insists  that  the 
covenant  was  to  do  the  grading  precisely  as 
shown  by  a  profile  made  before  the  contract 
was  entered  into.  If  this  were  so,  the  Com- 
pany would  have  been  disabled  from  making 
any  change  either  of  width  or  grade,  without 
the  consent  of  the  defendant.  We  do  not  think 
this  was  the  meaning  of  the  contract,  and  both 
the  Company  and  the  contractor  having  acted 
on  a  different  interpretation  of  it,  the  Company 
must  now  pay  for  the  increased  work  of  which 
th^  have  had  the  benefit. 

The  ninth  instruction  was  as  follows: 

9th.  "Also,  if  from  any  cause,  without  the 
fault  of  the  plaintiff,  the  earth  excavated  could 
not  be  used  m  the  filling  up  and  embankments 
on  the  road  and  at  the  river,  it  was  the  duty  of 
the  defendant  to  furnish  a  place  to  waste  it. 
And  if  the  Company  refused,  on  the  application 
of  the  plaintiff,  to  provide  a  convenient  place 
for  that  purpose,  he  is  entitled  to  recover  such 
damages  as  he  sustained  by  the  refusal,  if  he 
sustained  any;  and  he  is  also  entitled  to  recover 
any  damage  he  may  have  sustained  by  the 
delay  of  his  work,  or  the  increase  of  his  ex- 
pense in  performing  it,  occasioned  [by]  the 
negligence,  acts  or  default  of  the  defendant." 

To  this  the  plaintiff  in  error  objects,  "that 
it  assumes  that  the  Company  was  bound  to 
provide  a  place  on  which  to  waste  the  earth." 
The  contract  says  the  contractor  is  to  place 
earth,  not  wanted  for  embankment,  "where 
842*]  ordered  by  the  engineer."  "He  can 
rightfully  place  it  nowhere  until  ordered  by 
the  engineer,  and  if  such  an  order  was  refused 
or  delayed,  and  the  contractor  was  thereby  in- 
jured, he  had  a  clear  right  to  damages.  It 
cannot  be  supposed  such  an  order  was  to  be 
givefi  or  obeyed,  if  obedience  to  it  would  be  a 
trespass.  Before  giving  it,  the  Company  was 
bound  to  make  it  a  lawful  order,  the  execu- 
tion of  which  would  not  subject  the  parties  to 
damages  for  a  wrong,"  and  therefore  was  bound 
to  provide  a  place,  and.  of  course,  a  reasonably 
convenient  place  as  well  as  seasonably  to  give 
the  order. 

The  plaintiff  in  error  also  excepted  to  the 
tenth  instruction,  which  must  be  taken  together 
with  the  clause  of  the  contract  to  which  it  re- 
lates, to  be  intelli^ble.  The  contract  contains 
the  following  provision: 
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"And  provided,  also,  that  in  order  to  secure 
the  faithful  and  punctual  performance  of  the 
covenants  above  made  by  the  party  of  the  first 
part,  and  to  indemnify  and  protect  the  party 
of  the  second  part  from  loss  in  case  of  default 
and  forfeiture  of  this  contract,  the  said  party 
of  the  second  part  shall,  notwithstanding  the 
provision  in  the  annexed  schedule,  be  author- 
ized to  retain  in  their  hands  until  the  comple- 
tion of  the  contract,  fifteen  per  cent,  of  the 
money  at  any  time  due  to  the  said  party  of  the 
first  part;  thus  covenanted  and  agreed  to  by 
the  said  parties,  this  twelfth  day  of  July,  1836, 
as  witness  their  seals." 

The  instruction  was: 

10th.  "Also,  the  plaintiff  is  entitled  to  re- 
cover the  fifteen  per  cent,  retained  by  the  Com- 
pany, unless  the  jury  find  that  the  Company 
has  sustained  damage  by  the  default,  negligence, 
or  misconduct  of  the  plaintiff.  And  if  such 
damage  has  been  sustained,  but  not  to  the 
amount  of  fifteen  per  cent,  then  the  plaintiff  ie 
entitled  to  recover  the  balance,  after  deducting 
the  amount  of  damage  sustained  by  the  Com- 
pany." 

It  is  argued  that  here  is  a  stipulation  that 
the  fifteen  per  cent,  may  be  retained  by  the 
company  until  the  completion  of  the  contract 
by  the  defendant;  that  it  never  was  completed 
by  him,  and  so  the  time  of  payment  had  not 
arrived  when  this  action  was  brought. 

Now,  it  is  manifest  that  one  of  the  events 
contemplated  in  this  clause  was  a  forfeiture 
such  as  actually  took  place ;  that  in  that  event 
the  contract  never  would  be  completed  by  the 
defendant,  and  so  its  completion  could  not 
with  any  propriety  be  fixed  on  as  to  the  limit 
of  time  during  which  the  Company  might  re- 
tain the  money,  unless  it  was  the  intention  of 
the  parties  that  the  fifteen  per  cent,  so  re- 
tained should  belong  absolutely  to  the  Com- 
pany in  case  of  a  forfeiture  of  the  contract. 
But  the  parties  have  not  only  failed  to  pro- 
vide for  such  forfeiture  of  the  fifteen 
•per  cent.,  but  have  plainly  declared  [*343 
a  different  purpose.  Their  language  is,  that 
this  money  is  retained,  "to  indemnify  and  pro- 
tect the  party  of  the  second  part  from  loss,  in 
case  of  default  and  forfeiture  of  this  contract.'' 

There  is  a  wide  difference  both  in  fact  and  in 
law  between  indemnity  and  forfeiture;  yet  it 
is  the  former  and  not  the  latter  which  the  par- 
ties had  in  view.  Whether  an  express  stipula- 
tion for  a  forfeiture  of  this  fifteen  per  cent. 
could  have  been  enforced,  it  is  not  necessary 
to  decide. 

But  when  the  parties  have  shown  an  intent 
to  provide  a  fund  for  indemnity  merely,  the 
legal,  as  w^ell  as  the  just  result  is,  that  after  in. 
demnity  is  made  and  the  sole  purpose  of  the 
fund  fully  executed,  the  residue  of  it  shall  go 
to  the  person  to  whom  it  equitably  belongs. 
Rightly  construed,  the  words  "until  the  com- 
pletion of  the  contract"  refer  to  the  time  dur- 
ing which  all  monthly  payments  were  to  be 
made,  and  give  the  right  to  retain  the  fifteen 
per  cent,  out  of  each  and  every  payment,  rathc^r 
than  fix  an  absolute  limit  of  time  during  which 
these  sums  might  be  retained. .  In  neither  event, 
contemplated  by  this  clause,  would  this  limit 
of  time  be  strictly  proper.  If  a  forfeiture  of 
the  contract  took  place,  it  was  manifestly  inap- 
nlicable;  and  if  no  forfeiture  did  take  place, 
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iHit  damage  were  suffered  by  the  Company, 
from  default  of  the  contractor,  equal  to  the 
fifteen  per  cent,  it  cannot  be  supposed  their 
right  to  retain  was  to  cease  with  the  completion 
of  the  contract.  This  objection,  therefore,  must 
be  overruled. 

The  plaintiff  in  error  also  excepts  to  the  12th 
instruction.  We  do  not  deem  it  needful  to  de- 
termine whether  there  was  evidence  to  go  to  the 
jury,  that  the  Company  did  not  use  reasonable 
diligence  to  obtain  a  dissolution  of  the  injunc- 
tion, because  we  consider  so  much  of  the  in- 
struction as  relates  to  this  subject,  to  be  a 
proper  qualification  of  the  absolute  and  per- 
emptory bar,  asserted  in  the  first  part  of  the 
instruction;  and  if  the  Company  desired  to 
raise  any  question  concerning  the  proper  tri- 
bunal to  decide  on  the  matter  of  diligence,  or 
respecting  the  evidence  competent  to  justify 
a  finding  thereon,  some  prayer  for  particular 
instructions  respecting  these  points  should  have 
been  jNreferred.  But  we  consider  there  was 
some  evidence  bearing  on  this  question  of  dili- 
genoe,  and  that  it  was  for  the  jury  and  not  the 
eonrt  to  pass  thereon. 

Two  objections  are  made  to  the  thirteenth 
fnfltmetion.  The  first  is,  that  this  instruction 
assumed  the  existence  of  evidence,  competent 
to  go  to  jury,  to  prove  that  the  defendants 
fraudulently  terminated  the  contract  under  the 
clause  which  enabled  them  to  declare  it  for- 
feited. To  this  objection,  it  is  a  conclusive 
answer  that  the  defendants  themselves  prayed 
844*]  for  an  instruction  substantially  *like 
that  given.  The  other  objection  is,  that  the 
jury  were  instructed  to  allow  by  way  of  dam- 
ages, such  profit  as  they  might  find  the  plain- 
tSS  had  been  deprived  of  by  the  termination  of 
the  contract  by  the  defendants,  if  they  should 
find  the  act  of  termination  to  be  fraudulent. 

It  is  insisted  that  only  actual  damages,  and 
not  profits,  were  in  that  event  to  be  inquired 
into  and  allowed  by  the  jury.  It  must  be  ad- 
mitted that  actual  damages  were  all  that  could 
lawfully  be  given  in  an  action  of  covenant, 
even  if  the  Company  had  been  guilty  of  fraud. 
But  it  bv  no  means  follows  that  profits  are  not 
to  be  allowed,  understanding,  as  we  must,  the 
term  "profits"  in  this  instruction  as  meaning 
the  gain  which  the  plaintiff  would  have  made 
if  be  had  been  permitted  to  complete  his  con- 
tract. Actual  damages  clearly  include  the  di- 
rect and  actual  loss  which  the  plaintiff  sus- 
tains propter  rem  ipsam  non  habitam. 

And  in  case  of  a  contract  like  this,  that  loss 
iSy  among  other  things,  the  difference  between 
tbe  cost  of  doing  the  work  and  the  price  to  be 
paid  for  it.  This  difference  is  the  inducement 
and  real  consideration  which  causes  the  con- 
tractor to  enter  into  the  contract.  For  this  he 
expends  his  time,  exerts  his  skill,  uses  his  cap- 
ital, and  assumes  the  risks  which  attend  the 
enterprise.  And  to  deprive  him  of  it,  when 
the  other  party  has  broken  the  contract  and  un- 
lawfully put  an  end  to  the  work,  would  be 
unjust.  There  is  no  rule  of  law  which  requires 
ns  to  inflict  this  injustice.  Wherever  profits 
are  spoken  of  as  not  a  subject  of  damages,  it 
will  be  found  that  something  contingent  upon 
future  bargains,  or  speculations,  or  states  of 
the  market;  are  referred  to,  and  not  the  differ- 
ence between  the  airreed  price  of  somethinji? 
eontraeted  for  and  its  ascertainable  value,  or 
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cost.  See  Masterton  v.  Mayor  of  Brooklyn,  7 
Hiirs  R.  61,  and  cases  there  referred  to.  We 
hold  it  to  be  a  clear  rule,  that  the  gain  or  prof- 
it, of  which  the  contractor  was  deprived,  by 
the  refusal  of  the  Company  to  allow  him  to  pro- 
ceed with,  and  complete  the  work,  was  a  prop- 
er subject  of  damages. 

We  have  considered  all  the  exceptions;  we 
find  no  one  tenable,  and  the  judgment  of  the 
court  below  is  affirmed,  with  costs. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Maryland, 
and  was  argued  by  counsel ;  on  consideration 
whereof,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said 
Circuit  Court  in  this  cause  be,  and  the  same  is 
hereby  affirmed,  with  costs  and  damages  at  the 
rate  of  six  per  centum  per  annum. 


•MARTIN  VERY,  Appellant, 

V. 
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Equity  will  hold  creditor  to  his  agreement  to 
receive  specific  articles  in  satisfaction  of 
debt — consideration-«-If  clause  in  power  of 
attorney  is  ambigious,  principal  is  bound  by 
reasonable  interpretation  upon  which  agent 
and  debtor  acted. 

In  equity,  where  a  creditor  agrees  to  receive  spe- 
cific articles  in  satisfaction  of  a  debt,  even  although 
it  be  a  debt  upon  bond,  secured  by  mortgage,  he 
will  be  held  to  the  perrormance  of  his  agreement. 

But,  In  order  to  bring  a  case  within  this  princi- 
ple,  there  must  be. 

1.  An  agreement  not  inequitable  in  its  terms 
and  effect. 

2.  A  valuable  consideration  for  such  agreement. 
8.  A  readiness  to  perform,  and  the  absence  of 

laches,  on  the 'part  of  the  debtor. 

Where  the  agreement  to  receive  payment  in 
goods  was  made  by  a  person  who  acted  under  a 
power  of  attorney  from  the  creditor,  authorizing 
him  to  trade,  sell,  and  dispose  of  notes,  bills,  bonds 
on  mortgages,  and  under  this  power,  a  partial  pay* 
ment  was  received  in  goods,  which  was  afterwards 
recognized  as  a  payment  by  the  creditor,  the  power 
was  sufficient  to  authorise  an  agreement  to  receive 
the  remaining  amount,  also  in  goods,  at  any  time 
when  called  for  within  twelve  months,  especially 
as  the  bond  had  yet  four  years  to  nm. 

This  agreement  was  not  inequitable;  there  was 
a  valuable  consideration  for  It ;  and  the  debtor  was 
always  ready  to  comply  with  It,  on  his  part. 

The  creditor  cannot  now  allege  fraud  in  his 
debtor.  It  Is  not  charged  in  the  bill ;  and  al- 
though he  may  not  have  known  of  the  agreement 
when  the  bill  was  framed,  yet,  when  the  answer 
came  in,  he  might  have  amended  his  bill,  and 
charged  fraud. 

THIS  was  an  appeal  from  the  Circuit  Court 
of  the  United  States  for  the  District  of 
Arkansas. 

In  1841,  one  Darwin  Lindsley  owned  a  lot  of 
land  in  the  Town  of  Little  Rock,  and  State  of 
Arkansas,  which  was  known  as  lot  No.  7,  in 
block  or  square  No.  35.  in  that  part  of  the  city 
west  of  the  Quapaw  line,  and  known  as  the 
Old  Town. 

On  the  3d  of  March,  1841,  he  sold  this  lot  to 
Jonas  Levy,  who  gave  two  bonds,  each   for 
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14,000,  one  payable  five  years  after  date,  and 
the  other  six  years  after  date.  Both  were  to 
carry  interest,  at  7  per  cent.,  payable  quarter 
yearly.  The  bond,  payable  in  five  years,  was 
not  involved  in  the  present  suit,  and  no  further 
notice  need  be  taken  of  it.  Both  bonds  were 
secured  by  a  mortgage  of  the  property. 

On  the  25th  of  March,  1841,  Lindsley  as- 
signed the  six  years'  bond  to  Martin  Very,  a 
citizen  of  the  State  of  Indiana. 

This  bond  had  the  following  credits  indorsed 
upon  it: 

1841,  March  15 $550.00 

1842,  January  20 181.12 

1843,  March  3  (in  goods)    1,898.25 

The  last  credit  was  signed  Martin  Very,  by 

J.  S.  Davis,  and  arose  in  this  way: 

On  the  25th  of  November,  1842,  Davis  ad- 
dressed the  following  letter  to  Levy: 

New  Albany,  Indiana,  Nov.  25,   1842. 

Dear  Sir — ^My  object  in  writing  to  you  is  to 
840*]  inquire  what  *you  will  give  in  cash 
and  jewelry  for  the  last  note  that  you  gave  to 
Darwin  Lindsley,  and  which  was  assigned  by 
him  to  Martin  Very.  I  have  bought  a  part  of 
the  note,  and  am  authorized  to  make  aisposi- 
tion  of  it,  and  I  thought,  as  a  matter  of  justice, 
you  should  have  the  refusal  of  the  note*  at  a 
considerable  discount,  if  you  desired  it.  Please 
let  me  hear  from  you  at  your  earliest  conven- 
ience. I  write  for  myself  and  Mr.  Very. 
I  am,  respectfully  yours,  etc. 

Mr.  Jonas  Levy.  John  S.  Davis. 

(Indorsed)    Mr.    Jonas   Levy,   Little    Rock, 
Arkansas. 

(Postmarked)  New  Albany,  Ind.,  Nov.  26. 

On  the  28th  of  January,  1843,  Very  executed 
the  following  power  of  attorney  to  Davis: 

Know  all  men  by  these  presents,  that  I, 
Martin  Very,  of  the  County  of  Floyd  and  State 
of  Indiana,  have  made,  constituted  and  appoint- 
ed, and  do,  by  these  presents,  make,  ordain, 
constitute  and  appoint,  John  S.  Davis,  of  the 
CHty  of  New  Albany,  Indiana,  my  true  and  law- 
ful attorney,  for  me  and  in  my  name  and  for 
my  use,  to  ask,  demand,  sue  for,  recover  and  re- 
ceive, all  such  sum  or  sums  of  monev,  notes, 
bills,  bonds,  mortgages  or  debts,  which  are  or 
shall  be  due,  owing  or  belonging  to  me,  in  any 
manner  or  by  any  means  whatsoever;  and  I 
hereby  give  my  said  attorney  full  power  and 
authority  to  trade,  sell,  and  dispose  of  any 
notes,  bills,  bonds,  or  mortgages,  held  or  owned 
by  me,  on  any  resident  or  residents  of  the  State 
of  Arkansas;  and  I  hereby  give  my  said  attor- 
ney full  power  and  authority,  in  and  about  the 
premises,  to  have,  use  and  take  all  lawful 
ways  and  means,  in  my  name,  for  the  purposes 
aforesaid;  and  upon  the  receipt  of  such  debts, 
dues,  or  sums  of  money,  to  make,  seal  and  de- 
liver, acquittances  and  other  sufficient  dis- 
charges for  me,  and  in  my  name;  or,  upon  the 
sale  of  any  bill,  bond,  note  or  mortgage,  to 
execute  a  good  and  sufficient  assignment  of  the 
»a.me  to  the  purchaser  thereof,  for  me,  and  in 
my  name;  and  generally,  to  do  and  perform, 
in  my  name;  all  other  acts  and  things  neces- 
sary to  be  done  and  performed  in  and  about 
the  premises,  as  fully  and  amply,  to  all  intents 
and  purposes,  as  I  myself  could  or  might  do, 
if  personally  present;  and  attorneys,  one  or 
more,  under  him,  for  the  purpose  aforesaid,  to 
make  and  constitute,  and  again  at  pleasure  re- 
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voke.  And  I  hereby  ratify  and  oonfirm  aB 
and  whatsoever  my  said  attorney  shall  lawfully 
do,  in  my  name,  in  and  about  the  premiees,  by 
virtue  of  these  presents;  and  I  hereby  make  ' 
this  power  of  attorney  irrevocable,  to  all  in- 
tents and  purposes.  In  testimony  whereof,  I 
have  hereunto  *set  my  hand  and  seal,  [*347 
this,  the  28th  day  of  January^  in  tht  year 
of  our  Lord  1843. 

Martin  Very.  [Seal.] 

Signed,  sealed,  and  delivered  in  presence  of 

Joe.  P.  H.  Thornton. 

Under  this  power,  Davis  went  to  Little  Roek, 
and,  on  the  3d  of  March,  1843,  put  the  receipt 
above  mentioned  upon  the  back  of  the  bond 
for  $1,898.25,  paid  in  goods;  and,  on  the  aame 
day,   executed  the   following  paper,   viz. : 

Little  Rock,  March  Sd,  43. 

I  hereby  agree  to  take  in  goods,  such  aa  jew* 
elry,  etc.,  the  balance  due  me  on  a  note  as- 
signed by  D.  Lindsley  to  me,  as  also  a  mort- 
gage assi^ed  by  the  said  Lindsley;  said  Spoda 
to  be  delivered  to  me,  or  any  agent  at  Little 
Rock,  Arkansas,  at  reasonable  prices,  at  said 
Little  Rock;  said  goods  to  be  called  for  wHhiB 
twelve  months  from  this  time. 

Martin  Very. 
By  J.  S.  Davis,  Attorney  in  fact. 

Davis  stated  in  his  deposition  that,  in  Janu- 
ary, 1844,  he  wrote  to  Levy,  directing  him  to 
pay  the  balance,  in  jewelry,  watches,  etc,  to 
Mr.  Waring  in  Little  Rock;  that  he  received 
an  answer  from  Levy  declining  to  do  so;  but 
that  he  had  lost  or  mislaid  this  answer  from 
Levy. 

On  the  3d  of  February,  1844,  Davis  wrote  to 
Levy  the  following  letter: 

New  Albany,  Feb.  3,   1844. 

Dear  Sir — ^If  you  can  pay  the  balance  of 
your  note  in  good  silver  or  gold  watches,  and 
good  jewelry,  at  fair  prices,  say  about  half  of 
each,  or  two  thirds  watches,  you  will  pleaae  no- 
tify me  of  the  fact  by  return  mail,  and  I  will 
send  on  for  them  at  once.  The  things  you  let 
me  have  before  were  too  hiffh — at  least  Mr. 
Very  says  so.  Let  me  hear  from  you.  I  am 
your  friend.  John  H.  Davia 

Mr.  J.  Levy. 

(Postmark)   New  Albany,  Ind.,  Feb.  6. 

(Indorsed)  Mr.  Jonas  Levy,  Jeweler,  Little 
Rock,  Ark. 

In  April,  1848,  Very  filed  his  bill  in  the  Cir- 
cuit Court  of  the  United  States  for  the  District 
of  Arkansas  agaiiist  Levy,  for  the  purpose  of 
foreclosing  the  mortgage.  The  answer  of  Levy 
admitted  all  the  allegations  of  the  bill,  but  set 
up  as  a  defense  the  execution  of  the  power  of 
attorney  by  Very  to  Davis,  and  the  subsequent 
agreement  between  Davis  and  himself,  by  which 
*the  goods  were  to  be  called  for  with-  [*S<4S 
in  twelve  months.  It  was  then  alleged,  that 
not  only  during  the  next  twelve  months,  but 
always  afterwards.  Levy  had  kept  on  hand 
goods  enough  of  the  proper  character  to  pay 
the  balance  due,  been  always  ready  and  st.ill 
was  ready  to  deliver  them,  and  had  often 
urged  the  complainant  to  receive  and-  accept 
them,  and  would  deposit  them  in  the  custody 
of  anyone  directed  by  the  court. 

Levy  brought  into  court  a  large  quantity  of 
goods  and  jewelry,  which  was  placed  in  lb* 
hands  of  a  receiver. 
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The  case  bein^  heard  on  bill,  amendment, 
answers,  replications,  exhibits,  and  testimony, 
the  court  held  Very  bound  by  the  agreement, 
and  found  that  Levy  always  had  sufficient 
goods  on  hand  ready  to  be  delivered;  and  di- 
rected the  master  to  ascertain  the  balance  due 
on  the  bond^  and  the  value  of  the  goods  deliv- 
ered to  the  receiver. 

The  master  reported  the  balance  due  on  the 
3d  March,  1844,  to  be  $2,002.59,  and  the  value 
of  the  goods,  $5,776.99.  No  exception  was  taken 
to  the  report,  and  it  was  confirmed. 

The  court  then  ordered  the  complainant  to 
select  out  of  the  goods,  to  the  amount  of  $2,- 
0O2.59,  and  on  his  failure,  after  notice  to  his 
solicitor,  that  the  master  should  do  so.  The 
complainant  failed  to  select;  the  master  set 
apart  the  requisite  amount,  the  residue  were 
redelivered  to  Levy,  and  the  court  decreed  that 
Very  should  receive  the  goods  so  set  apart  by 
the  master,  and  that  the  bond  and  mortgage 
were  satisfied;  denied  the  relief  prayed,  and 
dismissed  the  bill;  all  costs  to  be  paid  by  the 
complainant. 

Very  appealed  to  this  court.  It  was  argued 
by  ^.  Sebastian  for  the  appellant,  and  by 
Mr.  Lawrence  for  the  appellee,  on  whose  side 
there  was  also  a  brief  filed  by  Mr.  Pike. 

Mr.  Sebastian,  for  appellant: 

Much  irrelevant  matter  is  drawn  into  the 
case,  which  it  is  not  my  purpose  to  notice;  and 
except  the  points  noticed  below,  the  whole  de- 
fense fails,  upon  the  well-settled  principle  that 
matters  set  up  in  an  answer  by  way  of  avoid- 
ance avail  nothing  unless  proved.  1  Munf. 
Rep.  373;  1  Johns.  590;  14  Id.  74;  4  Paige, 
33;  Cathcart  v.  Robinson,  5  Pet.  Rep.  267; 
United  SUtes  Bank  v.  Beverley,  1  How.  U.  S. 
Rep.  151. 

Under  the  power  given  to  Davis,  he  had  au- 
thority, as  is  contended  for  Very,  only  to  re- 
ceive the  amount  of  the  bond  and  mortgage  in 
money,  or  to  sell  and  transfer  them,  and  no 
other  authority  whatever  to  agree  to  receive  at 
a  future  day  a  payment  in  goods,  and  to  bind 
his  principal  so  to  receive  them — ^no  authority 
to  substitute  a  new  contract,  by  which  Very 
349*]  must  'necessarily  be  a  loser,  and  bind 
Very  to  its  performance.  From  the  pleadings 
and  evidence,  it  is  clear  that  Davis  did  not  re- 
ceive pavment,  in  money  or  otherwise.  Is  it 
not  equally  clear  that  he  did  not  sell  and  trans- 
fer the  bond  and  mortgage  ?  And  in  what  part 
of  the  power  can  the  authority  be  found  for 
Davis  to  bind  Very  by  a  new  contract,  to  be 
performed  in  future?  The  whole  object  of  the 
power  was  to  close  up  and  put  an  end  to  his 
Dosiness  in  Arkansas^  and*not  to  entangle  him- 
4^1f  with  new  contracts,  liabilities,  and  litiga- 
tion, and  which  has  been  the  result  of  the  un- 
warrantable construction  put  on  the  power  by 
Levy,  and  the  unauthorized  acts  of  Davis  un- 
der it. 

And  it  is  a  well-settled  principle  of  law,  and 
nowhere  controverted,  that  if  an  agent  exceed 
his  authority,  his  acts  in  such  excess  do  not 
bind  his  principal.  Taggart  v.  Stanbery,  2 
McLean's  Rep.  549;  Planters'  Bank  v.  Came- 
ron et  Mi.  Z  8m.  &  Marsh.  Rep.  613;  Gordon 
V.  Buchanan,  5  Yerg.  Rep.  79;  2  Kent's  Com. 
Ist  ed.  483;  3  Eng.  Ark.  Rep.  230;  Wahren- 
•lorff  T.  Whitaker,  1  Missouri  Rep.  148;  3 
Stew.  Ala.  Rep.  26,  27;  Fox  y.  Fisk,  6  How. 
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Miss.  Rep.  345;  Fenn  v.  Harrison,  3  Term 
Rep.  759;  Stewart  v.  Donnelly,  4  Yerg.  Rep. 
180;  Thompson  v.  Stewart,  3  Conn.  Rep.  183; 
I  Hovenden  on  Frauds,  180;  North  River  Bank 
V.  Aymar,  3  Hill's  N.  Y.  Rep.  266;  Piatt  v. 
Oliver,  2  McLean's  C.  C.  R.  316;  Story  on 
Agency,  sees.  165,  172. 

This  was  a  special  authority  to  Davis,  and 
not  a  general  one,  and  Levy  was  bound  to 
know  the  extent  of  his  authority;  and  if  that 
authority  was  exceeded,  Levy  must  be  the 
loser  by  the  unauthorized  act,  and  not  Very, 
who  gave  not  the  authority.  2  Kent's  Com. 
original  ed.  484;  Payne  v.  Stone,  7  Smedes  & 
Marsh.  Rep.  373;  Gullett  v.  Lewis,  3  Stewart's 
Ala.  Rep.  26,  27;  1  Hovenden  on  Frauds;  179, 
181;  3  Hill's  Rep.  266;  Owings  v.  Hull,  9  Pet. 
Rep.  628;  Story  on  Agency,  sees.  72,  73,  81, 
LG5;  Story  on  Contracts,  sec.  284;  Denning  v. 
Smith,  3  Johns.  Ch.  Rep.  344. 

And  a  special  power  must  be  strictly  pur- 
sued, and  cannot  oe  enlarged.  Batty  v.  Cars- 
well,  2  Johns.  50;  Mayor,  etc.,  of  little  Rock 
V.  The  State  Bank,  3  Eng.  Ark.  Rep.  230;  2 
Kent's  Com.  1st  ed.  484;  Dickenson  v.  Gilli- 
land,  1  Cow.  Rep.  498;  Nixon  v.  Hyserott,  5 
Johns.  69;  Story  on  Agency,  sec.  165. 

And  although  Davis'  power  should  be  es- 
teemed, in  technical  parlance,  as  a  general 
agency,  yet  the  act  performed  under  it  must 
have  reference  to,  and  be  limited  by,  "the  pur- 
pose for  which  the  power  was  given."  And 
the  purpose  in  this  case,  as  is  clearly  shown  by 
the  power  itself,  was  not  to  make  new  obliga- 
tions to  be  performed  by  himself,  but  to  receive 
payment  and  *close  up  finally  those  [*850 
due  to  him  from  others.  See  3  Sm.  &  Marsh. 
Rep.  613;  Story  on  Agency,  sees.  21,  62-69, 
83,  89;  6  How.  Miss.  Rep.  345;  4  Yerg.  Rep. 
180;  Mechanics'  Bank  v.  Bank  of  Columbia,  5 
Wheat.  Rep.  337;  Story  on  Contracts,  sec.  287. 

And  even  in  such  case  the  act  performed 
must  appear  to  have  been  a  necessary  means 
of  carrymg  into  effect  the  power  granted  by 
the  principal.  And  could  the  new  contract 
made  by  I^vis  be  deemed  a  legitimate  and  nec- 
essary means  of  receiving  payment  in  money 
or  of  elfecting  a  sale  of  the  securities?  Surely 
not.  See  3  Sm.  k  Marsh.  Rep.  613;  Story  on 
Agency,  sees.  62-69,  83;  5   Johns.  69. 

Here,  too,  a  special  power  of  attorney  was 
f^ven  in  writing,  and  such  ptowe^s  are  sub- 
jected to  a  "strict  interpretation.^'  Story  on 
Af?ency,  sees.  68,  69;  Story  on  Contracts,  sec. 
287. 

A  factor  is  a  general  agent,  yet  he  cannot 
bind  his  pr'ndpal  to  sales  on  credit,  or  to  any 
mode  of  payment  other  than  the  receipt  of  the 
money  at  the  sale,  imless  there  be  a  general 
usage  established  controlling  such  agency.  2 
Kent's  Com.  1st  ed.  485,  486. 

And  any  general  agent  to  receive  payment 
of  a  debt  is  bound  to  receive  it  in  money  only, 
unless  otherwise  directed.  Martin's  Adm.  v. 
The  United  States,  2  Monroe's  Rep.  90;  4  Yerg. 
Rep.  180;  6  How.  Miss.  Rep.  345;  3  Stew- 
art's Ala.  Rep.  27;  Story  on  Agency,  sec. 
62,  98,  99,  181 ;  Story  on  Contracts,  sec.  299. 

And  the  power  to  sell  and  transfer  could 
surely  not  authorize  the  compromitment  of 
Very's  rights  by  any  species  of  contract  what- 
ever not  embnu^  in  the  letter,  spirit,  or  mean- 
ing of  the  terms  used  in  the  power.    Clarke's 
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Lessee  v.  Courtney,  5  Pet.  Rep.  347;  5  Johns. 
69 ;  Story  on  Agency,  sees.  62-69,  89 ;  William- 
son V.  Berry,  8  How.  U.  S.  Rep.  544. 

And  the  opinion  of  Davis  as  to  the  extent 
of  his  powers  under  the  agency,  and  that  he 
was  authorized  to  bind  Very  by  this  new  con- 
tract with  Levy,  cannot  aid  the  latter,  nor  is  it 
any  evidence  of  Davis's  authority  to  make  it. 
Clarke's  Ex'rs  v.  Van  Riemsdyk,  9  Cranch's 
Rep.  158;  Garvin  v.  Lowry,  7  Sm.  &  Marsh. 
Rep.  27;  5  Wheat.  Rep.  337. 

The  act  of  Davis'  agreeing  to  receive  goods 
in  payment  was  never  ratiSed  by  Very;  nor 
can  such  ratification  be  presumed,  because  the 
evidence  of  Davis  himself,  invoked  by  Levy, 
shows  that  Very  knew  not  of  the  existence  of 
such  a  contract,  and  that  the  payment  in  goods, 
indorsed  on  the  bond,  was  no  part  of  the  con- 
tract to  receive  other  goods,  in  future.  And 
an  acquiescence  in  receiving  the  goods  already 
paid  cannot  be  tortured  into  a  ratification  of 
an  unauthorized  act  of  a  faithless  agent  to  re- 
ceive others  in  future,  and  of  which  the  princi- 
pal had  no  knowledge. 

351*]  'For  the  ratification  of  such  an  act, 
whether  in  fact  or  presumed,  could  not  be 
binding  on  Very,  without  a  full  knowledge  of 
its  existence  and  of  all  the  circumstances  under 
which  it  was  made.  Lyon  v.  Tams  &  Co.  6 
Eng.  Ark.  Rep.  205;  Caimes  v.  Sleeker,  12 
Johns.  305;  2  Kent's  Com.  4th  ed.  616;  2 
Stark.  Ev.  7th  Am.  ed.  43,  notes  A.  B.;  Arm- 
strong V.  Gilchrist,  2  Johns.  Cas.  430,  note  A, 
7  Sm.  &  Marsh.  Rep.  27;  Owings  v.  Hull, 
9  Pet.  Rep.  629;  Story  on  Agency,  sees.  90, 
239,  242,  et  seq. 

Besides,  even  were  it  in  law  true  which  is 
denied,  that  Davis  had  authority  to  bind  Very 
by  the  new  contract  entered  into  with  Levy, 
yet  from  the  evidence  of  Davis  himself,  who  is 
Levy's  own  witness,  such  contract  was  obtained 
by  the  false  pretenses  and  fraud  of  Levy  him- 
self, both  by  the  suppression  of  truth  and  utter- 
ance of  falsehood,  and  could  not  be  binding 
either  upon  Davis  or  Very,  in  law  or  equity. 
For  fraud  vitiates  and  renders  void  all  con- 
tracts into  which  it  enters.  See  Story  on  Con- 
tracts, sees.  165,  167,  et  seq.  177,  et  seq.  542, 
e^  seq.;  Roberts  on  Frauds  Philadelphia  ed.  of 
1807,  521;  2  Saimd.  PI.  &  Ev.  527,  528;  Ander- 
son v.  Lewis,  1  Freeman's  Ch.  Rep.  206;  Bell 
T.  Hill,  1  Payw.  Rep.  95;  Reigal  v.  Wood,  1 
Johns.  Ch.  Rep.  406;  Stoddard  v.  Chambers, 
2  How.  U.  S.  Rep.  318;  Bamesley  v.  Powell,  1 
Ves.  120;  Pope  v.  Anderson,  1  Sm.  &  Marsh. 
Ch.  Rep.  156. 

Levy^s  entire  defense  rests  on  this  unauthor- 
ized contract  made  by  Davis;  and  a  contract, 
too,  which  the  only  evidence  (that  of  Davis) 
establishing  its  existence,  proves  conclusively 
to  have  b^n  obtained  by  fraud.  And  will  a 
court  of  equity,  under  such  circumstances,  en- 
force it? 

The  counsel  for  the  appellee  made  the  fol- 
lowing points: 

Point  1.  The  arrangement  made  by  Davis 
was  warranted  by  the  letter  of  attorney,  regard- 
ing that  in  connection  with,  and  explaining  it 
by,  the  other  facts  in  the  case. 

The  debt  was  not  due  within  about  three 
years.    All  the  interest  accrued  was  overpaid. 
Levy  was  looked  upon  as  insolvent,  and  the 
mortgaged  property  not  worth  the  debt. 
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The  power  of  attorney  not  only  authorized 
Davis  to  collect  and  receipt  for  money  due 
Very,  but  to  sell,  trade,  and  dispose  of  the 
bond  and  mortgage  in  question,  and  to  assign 
the  same.  Davis*  testimony  shows  that  tWs 
power,  though  general  in  its  terms  as  to  any 
and  all  debts,  was  really  intended  to  apply  only 
to  this  identical  debt.  It  is  very  evident  that 
the  real  object  of  the  power  was  to  enable  Da- 
vis to  dispose  of  the  claim,  or  make  some  kind 
of  compromise  or  arrangement  by  which  it 
might  be  closed  up  at  once.  The  letter  of  Da- 
vis himself  shows  that  it  *had  already  [*352 
been  in  contemplation  to  allow  Levy  to  pay 
the  debt  in  goods,  and  that  it  was  thought  to 
be  only  just  to  give  him  the  refusal,  in  offer- 
ing the  claim  for  sale,  and  he  was  applied  to 
accordingly. 

When  this  was  done,  Davis  owned  part  of  the 
claim.  He  says  in  his  testimony  that  soeh 
was  the  case,  but  that  when  he  made  the  ar- 
rangement he  no  longer  had  an  interest.  He 
did  not  tell  Levy  that.  And  if  he  no  longer 
had  an  interest  in  the  claim,  why  was  the 
power  of  attorney  expressly  declared  to  be  ir- 
revocable ? 

In  considering  whether  the  arrangement 
made  by  Davis  was  within  the  power  con- 
ferred, it  is  legitimate  to  consider  whether  a 
proposal  to  receive  payment  in  goods  at  a  fair 
price  was  an  unusual  or  extraordinary  induce- 
ment to  be  held  out  in  order  to  procure  pur- 
chasers for  a  debt  not  due  within  three  years; 
whether  Very  could  have  imagined  that  such  a 
claim  could  be  disposed  of,  traded  or  sold^ 
without  some  discount  or  change  of  the  mode 
of  payment;  whether  it  was  to  be  expected 
that  Levy  would  pay  the  whole  debt  in  money 
at  that  time. 

Davis  had  a  general  power  given  him  to  sell, 
trade  or  dispose  of  the  claim.  He  waa  not 
limited  as  to  the  person  to  whom  he  should 
sell,  or  the  mode  in  which  the  price  should  be 
paid.  No  one  can  doubt  that  if  he  had  sold  it 
to  a  third  person  for  goods  or  jewelry,  part 
paid  at  once,  and  part  to  be  paid  in  twelve 
months,  the  sale  would  have  been  within  the 
power,  for  surely  there  is  no  warrant  to  say 
that  an  unqualified  power  to  sell  a  debt  limits 
the  agent  to  sell  for  cash. 

And  as  there  was  no  restriction  as  to  the 
person,  it  was  quite  as  competent  to  him  to  sell 
to  Levy  as  to  anyone  else.  It  was  natural  to 
expect  that  Levy  would  give  more  than  anyone 
else. 

Again,  how  was  the  power  to  collect  to  be 
exercised,  except  by  a  compromise  of  som^ 
kind.  The  debt  was  not  due,  and  could  not  be 
collected  by  law.  It  could  only  be  collected 
by  the  consent  of  Levy,  a  consent  not  to  be  ex 
pected  without  any  consideration.  Taking  the 
whole  language  of  the  power  together,  it  is  ob- 
vious that  Very  meant  to  dispose  of  the  claiir 
in  some  way  to  some  person,  and  the  previou- 
letter  of  Davis  shows  that  the  object  was  t«* 
dispose  of  it  to  Levy  for  goods,  at  a  discount 

All  grants  of  power  are  to  be  construed  lib- 
erally, so  as  to  meet  the  ends  and  purposes  of 
the  parties.  Kenworthy  v.  Bate,  6  Ves.  793: 
Nicolet  V.  Pillot,  24  Wend.  240;  North  River 
Bank  v.  Rogers,  22  Id.  649;  McMorris  v.  Simp- 
son, 21  Wend.  612. 

For  the  general  rules  as  to  the  constructioii 
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of  powers,  we  need  refer  only  to  2  Sugden  on 
Fow.  c,  8,  9,  18;  22  Wend.  651;  1  Wash.  C. 
C  R.  457. 

353*]  •In  Parsons  v.  Administrators  of  Gay- 
lord,  3  J.  R.  463,  C  gave  his  bond  to  B;  on  pay- 
ment of  which  B  was  to  convey  land  to  him.  B 
delivered  the  bond  to  F  with  authority  to  re- 
ceive payment;  F  took  a  note  in  payment  of 
it.  Held  that  his  agency  authorized  this,  and 
B*8  subsequent  dissent  made  no  difference,  but 
the  bond  was  extinguished. 

The  extent  of  a  power  given  to  an  agent  is 
deducible  as  well  from  facts  as  from  express 
obligation.  In  the  estimate  of  such  facts,  the 
law  has  regard  to  public  security,  and  often 
applies  the  rule  that  he  who  trusts  must  pay. 
Parsons  v.  Armor  &  Oakly,  3  Pet.  428. 

In  law,  however,  it  may  be  in  words  or  tech- 
nical language,  there  is  no  difference  between 
a  general  agency,  so  far  as  the  principal  is  con- 
cerned, when  considering  what  acts  bind  him, 
and  an  agency  giving  the  agent  general  and 
unlimited  power  to  do  any  particular  act  or 
transact  any  particular  business,  without  point- 
ing out  the  mode  of  doing  the  act.  Story  on 
Agency,  sees.  17,  18,  127,  V.  1,  128,  129,  133; 
Andrews  v.  Kneeland,  6  Cow.  354;  Jeffrey  v. 
Bigelow,  13  Wend.  618;  Planters'  Bank  v. 
Qnmeron  et  al.  3  S.  &  M.  613;  2  Kent,  617, 
620;  Sandford  v.  Handy,  23  Wend.  266;  Le 
Roy  y.  Beard,  8  How.  S.  C.  R.  466;  Anderson 
T.  Cowley,  21  Wend.  279. 

In  either  case,  all  the  incidents  necessary  to 
effectuate  the  objects  of  the  power  are  implied 
and  go  with  it.  A  power  shall  be  construecf  as 
a  plain  man  would  understand  it.  Withing- 
ton  T.  Herring,  5  Bing.  442. 

Point  2.  Even  if  the  acts  of  Davis  were 
originally  an  excess  of  power,  they  were  so  ac- 
quiesced in  and  ratified  by  Very,  that  he  was 
ever  after  estopped  to  repudiate  the  agreement. 

Undoubtedly  so  far  as  goods  were  actually 
received,  it  was  a  good  payment.  Notice  to 
the  agent  is  notice  to  the  principal;  and  if 
Very  had  any  ground  to  complain  that  his 
agent  had  acted  in  bad  faith,  or  transcended  his 
authority;  if  he  meant  not  to  abide  by  the  con- 
tract made  by  him,  good  faith  required  that  he 
•houki  at  once  notify  Levy  of  that  determina- 
tion. There  is  no  pretense  that  he  did  so,  or 
that  he  was  at  all  dissatisfied.  So  far  as  the 
goods  were  received,  he  accepted  them.  That 
appears  in  the  bill  itself. 

Suppose  Levy  had,  during  the  year,  deliv- 
ered the  residue  of  the  goods,  could  Very  then 
have  repudiated  the  acts  of  his  agent?  And 
if  that  agent  had  authority  to  receive  goods  in 
payment,  had  he  not  authority  to  agree  and 
contract  to  secure  them? 

In  his  bill  of  complaint.  Very  expressly 
states,  as  one  of  the  payments  made  on  the 
bond,  the  sum  of  $1,898.25,  without  explana- 
tion or  qualification,  and  exhibits  the  bond, 
S54*]  with  the  'indorsement,  "Received  on 
the  within,  in  goods,  the  sum  of  eighteen  hun- 
dred and  ninety -eight  dollars  and  twenty- five 
cents,  March  3,  1^3,  Martin  Very,  by  J.  S. 
l^avis."  This  is  an  explicit  admission  that  he 
received  the  goods,  an  admission  that  it  was  a 
valid  payment,  and  an  admission  either  of  an 
original  authority  in  Davis  to  receive  pay  in 
^oods,  or  of  a  ratification  by  Very  of  his  act  in 
receiving  them. 
14  I«.  ed. 


How  can  he  profit  by  the  act  of  his  agent  by 
adopting  part  of  the  transaction  and  repudi- 
ating the  residue?  Especially,  how  can  he  do 
this,  when  the  latter  was  the  price  given  by  his 
agent  for  the  benefit  which  he  did  not  object  to 
accept  ?    Le  Roy  v.  Beard,  8  How.  466. 

Under  the  authority  given  by  the  powei  of 
attorney,  and  in  pursuance  of  the  previous 
proposition  contained  in  the  letter,  Davis  re- 
ceived nearly  $2,000  in  goods,  and  agreed  in 
writing  to  receive  the  residue  within  twelve 
months.  Can  Very  be  allowed,  after  thus  in- 
ducing Levy  to  pay,  in  goods  and  money,  the 
whole  debt  to  within  a  little  over  $2,000,  can 
he  be  allowed,  after  thus  getting  the  debt  re- 
duced to  not  much  more,  if  not  actually  less 
than  the  value  of  the  mortgaged  property,  to 
enforce  it  against  that  property,  repudiating 
the  agreement  made  for  nim  and  in  his  name, 
by  his  agent? 

And  though  Davis  denies  in  ills  testimony 
that  the  receipt  of  the.  goods  actually  accepted, 
and  the  written  agreement  to  receive  the  resi- 
due in  the  same  way,  were  concurrent  acts  and 
parts  of  a  single  transaction,  yet  his  own  letter 
and  all  the  circumstances  infallibly  demon- 
strate that  this  is  an  utter  falsehood,  and  that 
Levy  paid  the  amount  in  goods  long  before  it 
was  due,  in  consideration  of  the  promise  to  re- 
ceive the  residue  in  the  same  way,  or  in  per- 
formance of  the  very  written  agreement  itself. 

On  what  ground  is  Very  to  be  allowed  to  es- 
cape from  this  firm  contract,  made  by  his  agent 
in  his  name,  in' pursuance  of  an  ample  power? 
Righter  v.  Steel  et  ux.  3  Sandford,  Ch.  K.  608. 

It  is  perfectly  evident  that  Davis  executed 
the  power  in  entire  good  faith  towards  Very. 
All  the  circumstances  show  that  he  did  pre- 
cisely what  was  intended  to  be  done;  and  his 
statement,  that  he  afterwards  wrote  to  Levy 
to  turn  over  the  residue  of  the  goods  to  a  par- 
ticular person  at  Little  Rock,  makes  the  proof 
on  this  point  conclusive,  and  shows  that  all 
that  Davis  did  was  ratified. 

No  weight  is  due  to  the  statement  of  Davis, 
that  Levy  declined  turning  over  the  residue  of 
the  goods,  because  it  is  inconsistent  with  the 
undeniable  fact  that  he  always  retained  the 
*goods,  kept  them  apart,  did  not  expose  [*855 
them  to  sale,  said  they  were  to  go  in  payment 
of  the  debt;  because  the  letter  is  not  produced, 
and  was  rather  too  important  to  be  lost,  and 
because  the  refusal  nuty  have  been  a  qualified 
one,  on  good  grounds,  which  the  letter  would 
show. 

Point  3.  The  arrangements  so  made  extin- 
guished the  original  debt  and  mortgage. 

As  was  held  by  the  Supreme  Court  of  Ar- 
kansas in  Levy  v.  Very,  above  cited,  if  the 
agreement  of  Very,  by  his  agent  Davis,  had 
been  under  seal,  it  would,  together  with  the 
payment  made  in  goods,  have  completely  ex- 
tinguished the  original  obligation,  and  been 
pleadable  in  bar  at  law.  See,  also.  Case  v. 
Barber,  Sir  T.  Raym.  450;  Thatcher  v.  Dudley 
et  ux.  2  Root,  169;  Good  v.  Cheeseman,  2  Bam. 
&  Ad.  R.  328;  Cartwright,  Adm.  v.  Cook,  3  Id. 
701;  Coie  &  Woolsey  v.  Houston,  3  Johns.  Cas. 
243;  Boyd  v.  Hitchcock,  20  J.  R.  76;  Watkin- 
son  V.  Inglesby  &  Stokes,  5  J.  R.  386;  Strong 
V.  Holmes,  7  Cow.  224;  Brooks  v.  White,  2  Met. 
283;  McCreary  v.  McCreary,  5  Gill  &  Johns. 
147;  Downer  v.  Sinclair,  16  Vt.  496. 
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In  a  court  of  equity  the  technical  law  rule 
that  a  contract  can  only  be  dissolved  eo  liga- 
mine  quo  ligatur,  disappears  altogether;  a  rule 
which  originally  prevented  absolute  payment 
in  money,  of  a  bond,  being  pleaded  at  law.  A 
court  of  equity  looks  through  the  form  to  the 
substance,  and  an  unsealed  agreement,  the  sub* 
stance  being  the  same,  avails  there,  to  precise- 
ly the  same  extent  as  a  sealed  one. 

And  then  the  principle  applies,  as  established 
in  Penners  case,  5  Co.  117,  that,  though  pay- 
ment of  a  less  sum,  on  the  day,  in  satisfaction 
of  the  greater,  cannot  be  a  satisfaction  of  the 
whole;  yet  the  gift  of  a  horse,  or  the  like,  in 
satisfaction,  is  good,  for  it  shall  be  intended 
that  the  horse  might  be  more  beneficial  to  the 
party  than  the  money,  or  he  would  not  have 
accepted  it  in  satisfaction. 

And  where  any  other  articles  than  monev 
are  received,  and  agreed  to  be  accepted  in  full 
satisfaction  of  a  debt,  the  court  will  not  esti- 
mate their  value  in  money's  worth,  but  hold 
the  consideration  to  be  good,  and  the  promise 
to  discharge  the  entire  debt  a  valid  contract. 
Brooks  V.  White,  2  Mete.  283;  Boyd  v.  Hitch- 
cock, 20  J.  R.  70;  Kellogg  v.  Richards,  14 
Wend.  116. 

The  law  of  tender  has  nothing  whatever  to 
do  with  this  case.  The  a^eement  was,  that 
Very  would  receive  the  residue  of  his  debt  in 

foods  "to  be  called  for"  within  twelve  months. 
To  tender  was  necessary.  Levy  was  only 
bound  to  deliver  the  goods  when  called  on. 
Of  course,  his  store  was  the  place  of  delivery. 
If  he  kept  the  ^oods  there,  ready  to  be  deliv- 
ered, and  remained  always  ready,  that  was 
enough. 

850*]  *No  specified  day,  and  no  place  be- 
ing fixed  for  the  delivery  of  the  residue  of  the 
goods.  Levy  could  not  be  in  default  until  Very 
had  called  for  the  goods,  and  he  had  refused 
to  deliver  them.  His  store  was  the  place  of 
delivery.  This  is  well  settled.  Vance  v.  Bloom- 
er, 20  Wend.  199;  La  Farge  v.  Rickert,  6  Wend. 
187;  Robbins  v.  Lute,  4  Mass.  475;  Morton  v. 
Wells,  1  Tyler,  386;  Adm'rs  of  Conn  v.  Ex.  of 
Gano,  1  Ohio,  483;  Savary  v.  Goe,  3  Wash.  C. 
C.  R.  140;  Sheldon  v.  Skinner,  4  Wend.  525; 
Cranche  v.  Fastolfe,  Sir  T.  Raym.  418;  Ran- 
son  V.  Johnson,  1  East,  203;  Whitehouse  v. 
Frost,  12  Id.  615,  Mitchell  v.  Merrill,  2  Blackf. 
89;  1  Hill,  523;  2  Hill,  352;  Coie  v.  Houston,  3 
Johns.  Cas.  243. 

After  the  end  of  the  year,  Levv  held  the 
goods  as  trustee  of  Very,  and  at  his  risk.  4 
Wend.  529;  8  J.  R.  478;  3  Johns.  Cas.  258. 
And  it  made  no  diiTerence  that  the  goods  of 
Very  were  mixed  with  his  own,  part  of  a  large 
quantity.    Whitehouse  v.  Frost,  ubi  sup. 

As  to  Davis's  testimony  in  regard  to  the 
statements  of  Levy,  on  which  he  was  induced 
to  make  the  arrangement,  and  their  falsehood, 
it  is  directly  contradicted  by  his  own  letter, 
which  shows  that  the  proposition  came  from 
himself,  and  was  made  to  Levy  before  Davis 
went  to  Little  Rock,  lor  reasons  and  from 
motives  wholly  different  from  those  stated  by 
him  in  his  deposition. 

Mr.  Justice  Curtis  delivered  the  opinion  of 
the  court: 

This  is  a  suit  in  equity  to  foreclose  a  mort- 
gage, commenced  in  the  Circuit  Court  of  the 
J78 


United  States  for  the  District  of  Arkansaa. 
The  bill  alleges  that  on  the  3d  of  March,  1841, 
the  respondent,  Levy,  executed  his  writing 
obligatory,  for  the  sum  of  $4000  bearing  in- 
terest at  the  rate  of  seven  per  cent,  per  an- 
num, payable  to  Darwin  Lindsley  in  six  veara 
after  its  date,  and  secured  the  same  by  a 
mortgage  on  certain  premises  situated  in  the 
City  of  Little  Rock;  that  by  assignment  from 
Lindsley  the  complainant  became  the  owner  of 
this  bond  and  mortgage  on  the  25th  of  March, 
1841,  and  the  bill  prays  for  an  account  and 
foreclosure. 

The  answer  of  Levy  admits  the  execution  of 
a  bond  and  mortgage,  and  their  assignment  to 
the  complainant,  and  avers  that  on  the  3d  of 
March,  1843,  he  agreed  with  the  complainant, 
through  one  John  S.  Davis,  his  agent,  to  de- 
liver goods,  such  as  jewelry,  etc.,  in  which  the 
respondent  dealt,  at  Little  Rock,  upon  reason- 
able prices,  in  satisfaction  of  this  bond  and 
mortgage,  within  twelve  months  from  the  3d 
of  iSiTchf  1843;  that  in  pursuance  of  that 
agreement  he  did  actually  deliver  on  that  day 
a  part  of  the  goods,  agreed  to  be  of  the  value 
of  $1,898.25,  and  'afterwards,  on  the  [*S57 
same  day,  the  complainant  through  his  agent, 
Davis,  signed  and  delivered  to  the  respondent 
a  memorandum  in  writing  as  follows: 

'Uttle  Rock,  March  3d,  '43.  I  hereby  asree 
to  take  in  goods,  such  as  jewelry,  etc,  the  bal- 
ance due  me  on  a  note  assigned  by  D.  Linds- 
ley to  me,  as  also  a  mortgage  assigned  by  said 
Lindsley;  said  ^oods  to  1^  delivered  to  me,  or 
any  agent  at  Little  Rock,  Arkansas,  at  reason- 
able prices  at  said  Little  Rock;  said  goods  to 
be  called  for  within  twelve  months  from  thia 
time.  Martin  Very.  By  J.  S.  Davis,  Attorney 
in  fact." 

That  in  further  pursuance  of  this  agreement, 
the  respondent  kept  in  his  hands,  and  ready  for 
delivery,  and  withdrawn  from  his  trade,  a  suf- 
ficient amoimt  of  goods,  such  as  are  referred 
to  in  the  memorandum,  during  the  whole  year 
which  elapsed  after  the  making  of  the  agree- 
ment, and  was  constantly  ready  and  willing  to 
deliver  the  same  at  Little  Rock,  but  the  com- 
plainant was  not  there,  and  did  not  authorize 
anycme  to  receive  them;  that  the  respondent 
has  ever  since  been  ready  and  willing  to  per- 
form his  agreement,  and  offers  to  bring  the 
goods  into  court,  or  place  them  in  the  hands  of 
a  receiver.  The  court  below  appointed  a  re- 
ceiver, ascertained  the  amount  of  goods  neces- 
sary to  satisfy  the  unpaid  residue  of  the  bond^ 
ordered  the  receiver,  upon  demand,  to  deliver 
the  same  to  the  complainant,  in  full  satisfac- 
tion of  the  bond  and  mortgage,  decreed  the 
mortgage  satisfied,  and  order^  the  complainant 
to  pay  the  costs.  From  this  decree  the  complain- 
ant appealed. 

An  a^ement  b^  a  creditor,  to  reoeive  spe- 
cific articles  in  satisfaction  of  a  money  debt,  is 
binding  on  his  conscience;  and  if  he  ask  the 
aid  of  a  court  of  equity  to  enforce  the  pay- 
ment, he  can  receive  that  aid  only  to  compel 
satisfaction  in  the  mode  in  which  he  has  agreed 
to  accept  it.  A  court  of  equity  will  even  go 
further;  and  in  a  proper  case  will  enforce  the 
execution  of  such  an  agreement.  At  law,  a 
mere  accord  is  not  a  defease;  and  before 
breach  of  a  sealed  instrument,  there  is  a  tech- 
nical rule,  which  prevents  such  an  instrument 
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from  being  discharged,  except  by  matter  of  as 
fai^  a  nature  as  the  deed  itself.  Alden  v. 
Blague,  Cro.  Jac.  99;  Kaye  v.  Waghome,  1 
Taunt.  428;  Bayley  v.  Homan,  3  Bin.  N.  C.  915. 
Bnt  no  such  difficulties  exist  in  equity.  On  the 
hrtrnd  principle  that  what  has  been  agreed  to 
be  done,  shall  be  considered  as  done,  the  court 
will  treat  the  creditor  as  if  he  had  acted  con- 
scientiously, and  accepted  in  satisfaction  what 
he  had  agreed  to  accept,  and  what  it  was  his 
own  fault  only  that  he  had  not  received.  In- 
deed, even  a  court  of  law,  in  a  case  free  from 
the  technical  difficulties  above  noticed,  will  do 
the  same  thing.     Bradly  v.  Gregory,  2  Camp. 


S58*]  *In  order,  however,  to  bring  a  case 
within  these  principles,  three  things  are  neces- 
sary. An  agreement,  not  inequitable  in  its 
terms  and  effect;  a  valuable  consideration  for 
such  agreement;  readiness  to  perform  and  the 
absence  of  laches  on  thd  part  of  the  debtor. 

In  this  case  the  agreement  was  in  writing, 
and  one  objection  to  it,  made  by  the  complain- 
ant, is,  that  the  person  who  executed  it  on  his 
behalf  was  not  authorized  to  do  so.  The  au- 
thority was  in  writing,  and  gave  the  attorney 
'full  power  and  authority  to  trade,  sell  and 
dispose  of  any  notes,  bUls,  bonds  or  mort- 
gages, held  or  owned  by  me,  on  any  resident, 
or  residents  of  the  State  of  Arkansas."  Act- 
ing under  this  power,  Davis  did  actually  ac- 
c^  a  partial  payment  in  goods,  amoimting  to 
$1,808^,  and  signed  the  memorandum  in  writ- 
ing, which  is  relied  on.  The  bond  being  pro- 
diM^,  bears  the  following  indorsement: 

"ReeeiTed  on  the  within,  in  goods,  the  sum 
of  eighteen  hundred  and  ninety-eight  dollars 
and  twenty-five  cents,  March  3d,  1843.  Martin 
Veij.    By  J.  S.  Davis." 

The  complainant,  in  his  bill,  treats  this  as  a 
payment,  and  it  does  not  appear  that  he  made 
any  objection  to  it,  though  Davis  says,  in  one 
of  his  letters,  he  thought  the  prices  were  too 
hiffh. 

Upon  this  state  of  facts  we  are  of  opinion 
Davis  had  authority  to  enter  into  the  agree- 
ment in  question.  Besides  the  power  to  collect 
and  sell,  is  the  power  to  trade  this  bond  and 
mortgsge.  It  might  be  difficult  to  attach  any 
general  legal  signification  to  this  word.  But 
considered  in  reference  to  the  particular  facts 
of  this  ease,  we  think  its  meaning  sufficiently 
dear. 

It  is  proved  by  Davis,  that  the  power,  though 
general  in  its  terms,  was  given  solely  in  refer- 
ence  to   this   particular  bond   and   mortgage. 
The  bond  had  yet  four  years  to  run.    When, 
therefore,  Davis  was  authorized  to  collect  this 
hood,  the  parties  to  the  letter  of  attorney  must 
have  had  in  view  some  agreement  respecting 
its  extinguishment,  which  should  vary  its  orig- 
inal terms  of  payment;  and  when  he  was  fur- 
ther empowered  to  trade  it,  it  is  not  an  inad- 
ndflsible  interpretation  that  the  new  agreement 
for    its   extinguishment,    which   he    was    em- 
powered to  make,  might  be  an  agreement  to 
■eeciT^  nedfie  artides  in  payment.     It  has 
been  said  that  spedal  powers  are  to  be  con- 
strued strictly,    if  by  this  is  meant,  that  nei- 
ther the  agent,  nor  a  third  person  dealing  with 
him  hi  that  character,  can  claim  under  the  pow- 
er mnj  authority  which  they  had  not  a  right  to 
andentand  its  language  conveyed,  and  that  the 
f  4  I«.  ed« 


authority  is  not  to  be  extended  by  mere  gen- 
eral words  beyond  the  object  in  view,  the  posi- 
tion is  correct.  But  if  the  words  in  question 
touch  only  the  particular  mode  in  which  an  ob- 
ject, admitted  to.  be  within  the  'power,  [•359 
18  to  be  affected,  and  they  are  ambiguous,  and 
with  a  reasonable  attention  to  them  would 
bear  the  interpretation  on  which  both  the  agent 
and  a  third  person  have  acted,  the  principal  is 
boimd,  although  upon  a  more  refined  and  criti- 
cal examination  the  court  might  be  of  opinion 
that  a  different  construction  would  be  more  cor- 
rect. Le  Roy  v.  Beard,  8  Howard,  461;  Lo- 
raine  v.  Cartwright,  3  Wash.  C.  C.  R.  151 ;  De 
Tastett  v.  Crousillat,  2  Wash.  C.  C.  R.  132;  1 
Liv.  on  Agency,  403,  404;  Story  on  Agency, 
sec.  74.  Such  an  instrument  is  generally  to  be 
construed,  as  a  plain  man,  acquainted  with  the 
object  in  view,  and  attending  reasonably  to  the 
language  used,  has  in  fact  construed  it.  He  is 
not  boimd  to  take  the  opinion  of  a  lawyer  con- 
cerning the  meaning  of  a  word  not  technical, 
and  apparently  employed  in  a  popular  sense. 
Withermgton  v.  Herring,  6  Bing.  456. 

In  this  case,  the  complainant,  besides  em- 
powering Davis  to  collect  a  bond  not  yet  pay- 
able, has  authorized  him  to  trade  it---a  word 
frequently  used  in  popular  language  to  signify 
an  exchange  of  one  article  for  another,  by  way 
of  barlTer. 

This  power  was  intended  by  the  complainant 
to  be  acted  on  by  the  respondent,  a  jeweler, 
in  the  State  of  Arkansas,  and  we  think  he 
cannot  complain  that  it  was  understood  in  its 
popular  sense;  more  especially  when  he  ac- 
cepted, without  objection,  goods  amounting  to 
$1,898.25,  and  gave  the  defendant  no  notice  of 
his  dissent  from  that  construction  of  the  power 
under  which  his  agent  received  them,  in  part 
payment  of  the  bond. 

But  it  is  insisted  that,  if  Davis  had  authority 
to  receive  those  goods  in  part  payment,  he  had 
not  power  to  enter  into  an  executory  agreement 
to  receive  the  others.  This  might  have  pre- 
sented a  question  of  some  difficulty,  if  the  ef- 
fect of  that  agreement  had  been  to  give  a  credit 
to  the  obligor,  or  to  subject  the  principal  to 
any  risk,  or  place  his  claim  in  any  less  ad- 
vantageous position  than  it  would  have  been  in 
if  no  contract  had  been  made  in  reference  there- 
to. 

It  must  be  borne  in  mind,  that  it  is  proved 
by  Marcus  Dotter  and  Emanuel  Levy,  and 
other  witnesses,  that  the  defendant  had  on  hand 
more  than  sufficient  goods,  of  the  description 
mentioned,  at  the  time  the  other  goods  were 
delivered  and  the  memorandum  signed.  By  the 
memorandum,  the  residue  of  the  goods  was  to 
be  delivered,  at  any  time  within  twelve  months, 
when  called  for  by  the  complainant.  The  de- 
fendant was  obliged  to  keep  this  amount  of 
these  goods  constantly  on  hand,  and  ready  for 
delivery.  He  could,  therefore,  eain  nothing  by 
delay.  On  the  other  hand,  the  complainant 
might  have  found  it  more  convenient  not  to 
take  all  at  one  time;  the  bond  bore  interest,, 
which  was  accruing  by  the  delay;  and  if  the  de- 
fendant, *upon  demand,  should  fail  to  [*360 
comply,  the  bond  would  remain  in  force,  and  no 
right  of  the  complainant  to  the  money  debt,  or 
its  security  by  the  mortgage,  would  be  preju- 
diced. 

Under  these  circumstances,  we  are  of  opinion 
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that,  as  Davis  had  authority  to  receive  payment 
in  goods,  he  had  also  authority  to  enter  into 
this  agreement,  having  the  same  object  in  view, 
and  providing  for  its  accomplishment  in  a  way 
apparently  more  beneficial  for  the  creditor  than 
the  receipt  of  all  the  goods  at  the  time  the  ar- 
rangement was  made. 

That  the  agreement  itself  imports  a  consid- 
eration, deemed  by  the  law  valuable,  there  can 
be  no  doubt.  An  agreement  to  give  a  less  sum 
for  a  greater,  if  the  time  of  payment  be  antici- 
pated, is  binding;  the  reason  being,  as  ex- 
pressed in  Pennel's  case,  6  Ck).  R.  117,  that  per- 
adventure  parcel  of  the  sum,  before  the  day, 
would  be  more  beneficial  than  the  whole  sum 
on  the  day.  Coke's  Lit.  212,  b;  Com.  Dig.  Ac- 
cord, B.  2;  Brooks  v.  White,  2  Met.  283.  And 
when  the  time  of  payment  is  not  anticipated, 
the  law  deems  the  delivery  of  specific  articles 
a  good  satisfaction  of  a  money  debt,  because  it 
will  intend  them  to  be  more  valuable  than  the 
money  to  the  creditor  who  has  consented  to 
the  arrangement.  Bac.  Ab.  Accord,  A;  Pen- 
nel's  case,  5  Co.  R.  117;  Booth  v.  Smith,  3 
Wend.  66;  Kellogg  v.  Richards,  14  Wend.  116; 
Steinman  v.  Magnus,  11  East,  390;  Lewis  v. 
Jones,  4  B.  &  C.  513. 

In  this  case,  both  these  rules  apply;  for  the 
time  of  payment  was  to  be  anticipated,  and 
specific  articles  delivered. 

We  consider  it  also  clearly  proved,  that  the 
defendant  has  been  ready  to  perform  at  all 
times  since  the  agreement  was  made.  It  is 
said  by  Davis  that.  In  1844,  January,  he  thinks, 
he  addressed  a  letter  to  Levy,  requesting  him 
to  pay  the  money  coming  to  Very  in  jewelry, 
watches,  etc.;  and  also  requested  him  to  put 
them  up,  and  deliver  them  to  Mr.  Waring,  in 
Little  Rock;  and  that  Levy  declined  paying, 
as  requested.  That  he  has  searched  for  Levy  s 
letter,  but  cannot  find  it. 

It  is  certainly  highly  improbable  that  Levy, 
who  had  had  these  goods  on  hand,  and  set 
apart  from  his  trade,  ready  for  delivery,  ever 
after  the  agreement  was  made,  should  have 
thus  refused  to  deliver  them. 

He  produces  a  letter  of  Davis,  which,  though 
it  bears  date  on  the  3d  of  February,  1844,  is 
undoubtedly  the  letter  Davis  speaks  of,  and  is 
as  follows: 

•*New  Albany,  Feb.  3,  1844.  Dear  Sii^If  you 
can  pay  the  balance  of  your  note  in  good  silver 
or  gold  watches,  and  good  jewelry,  at  fair 
prices,  say  about  half  of  each,  or  two-thirds 
watches,  you  will  pleaae  notify  me  of  the  fact 
by  return  mail,  and  I  will  send  on  for  them  at 
361*1  once.  The  things  you  let  me  *have  be- 
fore were  too  high,  at  least  Mr.  Very  says  so. 
Let  me  hear  from  yoiL  I  am,  your  friend. 
John  S.  Davis.     Mr.  J.  Levy." 

It  thus  appears,  Davis  was  mistaken  in  sup- 
posing he  designated  a  person  in  Little  Rock 
to  receive  the  goods;  and  unless  it  was  the  pur- 
pose of  this  letter  to  vary  the  original  under- 
standing of  the  parties  in  respect  to  the  propor- 
tion of  watches  to  be  delivered,  it  is  difiicult  to 
see  what  fair  object  it  could  have  had.  The 
testimony  of  Davis  that  Levy  refused,  without 
undertaking  to  state  the  contents  of  Levy's  let- 
ter, or  the  substance  of  its  contents,  cannot  be 
deemed  sufficient  to  prove  a  refusal  by  Levy 
to  perform  his  contract.  Before  the  defendant 
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can  be  prejudiced  by  testimony  of  a  refusal,  it 
is  reasonable  the  court  should  know  what  it 
was.  It  certainly  was  not  a  refusal  to  deliver 
the  goods  to  Waring,  as  Davis  says,  for  War- 
ing was  not  mentioned  by  Davis  in  his  letter. 
The  conduct  of  Davis  in  this  matter  is  some- 
what strange.  He  made  the  memorandum  in 
writing  as  Very's  agent,  agreeing  to  accept 
payment  of  the  balance  of  the  bond  in  these 
articles;  he  delivered  to  Very  the  jewelry  re- 
ceived, but  says  he  did  not  tell  Very  of  the 
contract  to  receive  the  balance  in  goods;  and 
eleven  months  afterwards  he  wrote  the  letter 
of  the  3d  of  February,  which  seems  to  be  a 
new  proposal,  as  if  no  contract  had  yet  been 
made  on  the  subject;  he  misstates  the  contents 
of  his  own  letter  in  a  material  particular,  says 
he  has  lost  Levy's  letter,  but  the  latter  de- 
clined paying  as  requested.  We  are  not  satis- 
fied that  a  breach  of  contract  by  Levy,  or  any 
laches  on  his  part,  is  made  out. 

It  is  asserted  by  the  complainant's  counsel 
that  the  contract  was  void  on  account  of  Levy's 
fraud;  that  it  was  obtained  from  Davis  by 
false  statements  and  the  suppr^^^^ion  of  ma- 
terial facts  by  Levy,  and,  of  couiai*,  cannot  be 
the  basis  of  any  risht  in  a  court  of  equity. 

But  this  jpproimd  is  not  open  to  the  complain- 
ant. No  fraud  is  charged  in  the  bill,  and 
though  the  complainant  may  not  have  antici- 
pated, when  the  bill  was  fifed,  that  this  con- 
tract would  be  set  up  in  the  answer  as  a  de- 
fense, yet  on  the  coming  in  of  the  answer  be 
might  have  amended  his  bill,  as  he  did  in  an- 
other particular,  averring  that  if  any  mieh 
agrc  ment  was  in  fact  made,  it  was  void,  and 
charging  in  what  the  fraud  consisted.  Not 
having  done  so,  he  cannot  now  avail  himself  of 
it.  Besides  the  evidence  comes  in  a  very  irreg- 
ular way,  and  is  wholly  unsatisfactory.  It  is 
brought  out  by  Davis  in  answer  to  interrogato- 
ries which  do  not  call  for  any  statements 
touching  such  subjects,  but  relate  to  wholly 
dififerent  matters.  Thus  the  19th  interrogatory 
inquires:  "For  what  reason  was  the  agree- 
ment, marked*  *B,  given  or  executed,  [*36S 
if  ever  executed."  To  this  Davis  replies:  ''That 
said  agreement  was  executed  and  delivered  for 
several  reasons :  The  first  of  which  reasons  was, 
that  Levy  represented  that  he  had  expended 
large  sums  of  money  in  defending  suits  for  the 
benefit  of  Very,  and  for  the  purpose  of  saving 
Very  from  losing  the  money  for  which  this 
suit  is  brought;  the  second  reason  was,  that 
said  Levy  represented  himself  as  insolvent  or 
wholly  unable  to  pay  the  debt  due  Very;  and 
third,  that  the  property  mortgaged  was  of  lit- 
tle value,  and  would  only  pay  at  best  a  vetj 
small  portion  of  the  money  intended  to  be 
secured  by  the  mortgage;  all  which  statements 
and  representation  thus  made  by  said  Levy, 
said  Davis,  subsequent  to  the  signing  and  de- 
livering said  agreement,  found  to  be  false." 

The  20th  interrogatory  inquires:  **Wliat 
was  the  inducement  and  consideration  for  giv- 
ing and  executing  the  said  agreement  B7"  To 
this  he  answers:  "That  the  inducement  and 
consideration  for  giving  and  executing  agree- 
ment 'B'  were  the  false  representations  of  said 
Levy  of  his  circumstances,  the  value  of  the 
property  mortgaged,  and  that  he,  said  LevT, 
had  paid  large  sums  of  money  to  save  said 
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debt  secured  by  said  mortgage  for  said  Very; 
these  statements  and  representations  were 
made  before  and  at  the  time  said  agreement 
'B'  was  executed  and  delivered,  and  said  Da- 
vis then  believed  them  to  be  true,  but  subse- 
quently found  them  to  be  false." 

This  is  all  the  testimony  in  support  of  the 
charge  of  fraud.  What  he  means,  when  he 
says  he  subsequently  found  the  representations 
to  be  false,  he  does  not  explain.  That  he  had 
any  personal  knowledge  of  their  falsehood  he 
does  not  say;  and  his  statement  indicates  only 
that,  by  subsequent  inquiry,  and  the  informa- 
tion elicited  thereby,  he  became  satisfied  that 
he  was  deceived.  It  would  not  be  in  conformi- 
ty with  settled  rules  of  pleading  and  evidence 
in  coiirts  of  equity,  to  convict  a  party  of  a 
fraud,  not  charged  on  the  record,  and  brought 
out  for  the  first  time  by  the  voluntary  state- 
ments of  a  witness  in  answer  to  no  question, 
and  vesting  at  last  upon  mere  hearsay. 

The  decree  of  the  Circuit  Ck)urt  is  affirmed, 
with  eosts. 

OBDEB. 

This  cause  came  on  to  be  heard  on  the 
transcript  of  the  record  from  the  Circuit  Court 
of  the  Unitei  States  for  the  District  of  Arkan- 
sas, and  was  argued  by  counsel;  on  considera- 
tion whereof,  it  is  now  here  ordered  and  ad- 
judged and  decreed  by  this  court,  that  the 
decree  of  the  said  Circuit  Court  in  this  cause 
be,  and  the  same  b  hereby  affirmed,  with  costs. 


S6S*]     •HORACE     H.     DAY,     Plaintiff     in 

Error, 

V. 

W.  JAMES  WOODWORTH,  Miller  Turner, 
William  W.  Pynchom,  Robert  L.  Fuller, 
Andrew  Sisson,  Harvey  Clemence,  Thomas 
Bolton,  Merret  Bristol,  Joseph  Bowen,  An- 
drew Elmandorf,  Seth  G.  Pope,  Edward  Gor- 
ham,  Ephriam  C.  Brett,  Arnold  Turner, 
Marcus    Toby,    George    J.    Kipp,    John    B. 

Bump, Atthouse,  Erastus  Brown,  Eras- 

toa  F.  Russell,  John  C.  Russell,  Asa  C. 
Rnasell,  Edward  P.  Woodworth,  Loring  G. 
Bobbins,  Lorenzo  H.  Rice,  and  Mark  Rossi- 
ter. 


As  to  which  party  shall  open  and  close  case  is 
not  the  subject  of  bill  of  exceptions — ^Exem- 
plary damages  may  be  given  in  trespass — 
eonnsel  fees  not  part  of  danuiges. 

Where  an  action  of  trespass  qaare  claasum  fre^it 
broogbt,  and  the  defendants  jastified,  and  the 


court  allowed  the  defendants,  upon  the  trial,  to 
open  and  close  the  argument,  this  ruling  of  the 
court  is  not  a  proper  subject  for  a  bill  of  excep- 
tions. 

The  suit  being  brought  by  the  owner  of  a  mill 
dam  below,  against  the  owners  of  a  mill  above,  for 
forcibly  taking  down  a  part  of  a  dam,  upon  the  alle- 
gation that  it  injured  the  mill  above,  it  was  proper 
for  the  court  to  charge  the  Jury,  that  if  they  found 
for  the  plaintiff,  upon  the  ground  that  his  dam 
caused  no  injwry  to  the  mill  above,  they  should  al- 
low, in  damages,  the  cost  of  restoring  so  much  of 
the  dam  as  was  taken  down,  and  compensation  for 
the  necessary  delay  of  the  plaintiff's  mill ;  and  they 
might  also  allow  such  sum  for  the  expenses  of 
prosecuting  the  action,  over  and  above  the  taxa- 
ble costs,  as  they  should  find  the  plaintiff  bad  nec- 
essarily incurred,  for  counsel  fees,  and  the  pay  of 
engineers  in  making  surveys,  etc. 

But  if  they  should  find  for  the  plaintiff,  on  the 
ground  that  the  defendants  had  taken  down  more 
of  the  dam  than  was  necessary  to  relieve  the  mill 
above,  then  they  would  allow  In  damages  the  cost 
of  replacing  such  excess,  and  compensation  for 
any  ^lay  or  damage  occasioned  by  such  excess; 
but  not  anything  for  counsel  fees  or  extra  compen- 
sation to  engineers,  unless  the  taking  down  of  such 
excess  was  wanton  and  malicious. 

In  actions  of  trespass,  and  all  actions  on  the  case 
for  torts,  a  Jury  may  give  exemplary  or  vindictive 
damages,  depending  upon  the  peculiar  circumstances 
of  each  case.  But  the  amount  of  counsel  fees,  as 
such,  ought  not  to  be  taken  as  the  measure  of  pun- 
ishment, or  a  necessary  element  In  Its  affliction. 

The  doctrine  of  costs  explained. 

Whether  the  verdict  would  carry  costs  or  not, 
was  a  question  with  which  the  Jury  had  nothing  to 
do. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts. 

It  was  an  action  of  trespass  quare  clausum 
fregit  brought  by  Day,  a  citizen  of  New  York, 
against  the  defendants  in  error,  citizens  of 
Massachusetts,  for  pulling  down  a  mill  dam 
within  the  town  of  Great  Barrington,  in  the 
County    of    Berkshire,   Massachusetts. 

The  defendants  put  in  a  plea  of  not  guilty, 
and  also  a  special  plea  of  justification,  viz.: 

And  the  defendants  further  say,  that  at  the 
time  when  the  said  trespasses  are  alleged  to 
have  been  committed,  and  for  a  long  time  pre- 
viously thereto,  and  prior  to,  and  at  the  time 
of  the  erection  of  the  said  plaintiff's  said  dam, 
certain  mills  and  a  certain  mill  dam,  the  prop- 
erty of,  and  in  the  use  and  possession  of 
•the  Berkshire  Woolen  Company,  (a  [*304 
corporation  duly  established  by  the  laws  of 
the  State  of  Massachusetts ) ,  had  been  and  were 
then  lawfully  erected  and  maintained,  by,  up- 
on and  across  said  stream  on  which  plaintiflTs 
dam  was  built;  that  while  said  mills  and  dam 
were  thus  erected  and  maintained,  and  used  by 
said  corporation,  the  plaintiff  unlawfully  caused 
to  be  erected  in  said  stream,  and  below  said 
dam,  and  at  the  time  of  said  alleged  trespass, 
unlawfully  caused  to  be  maintained  therein  the 
said  dam  in  his  declaration  mentioned,  in  such 
manner  as  to  injure  the  said  mills  and  dam  of 
the  said  corporation;  that  the  defendants,  by 
direction  of  said  Berkshire  Woolen  Company, 


Nora. — ^Vindictive  damages  in  actions  for  torts. 

In  actions  for  tort,  a  Jury  may  give  exemplary, 
psaltive,  or  vindictive  damages,  on  account  of  the 
enormity  of  the  offense,  rather  than  as  a  measure 
of  compensation.  Doe  v.  Fiilitor,  13  Mees.  &  W. 
47:  Pastorins  v.  PIsber,  1  Rawle,  27;  Phillips  v. 
liSWTCfice,  •  Watts  *  8.  150 ;  Nelson  v.  Morgan,  2 
Mart.  257:  TIfft  v.  Culver,  3  Hill  N.  Y.  180 ;  Auch- 
maty  v.  HanL  1  Denio,  495 ;  Brizee  v.  Maybee.  21 
Wesd.  144TBrlde  v.  McLaughlin,  5  Watts.  375; 
Morrlsoa  v.  Hart,  2  Bibb,  4 ;  Smith  v.  Lush,  4  Bibb, 
14   Ij.  •d. 


502 ;  Whittemore  v.  Cutter,  1  Gall.  478 ;  Conard  v. 
Pacific  Ins.  Co.  6  Pet.  262;  Weld  v.  Bartlett,  10 
Mass.  470 ;  Colby  v.  Sampson.  5  Mass.  310 ;  Rich 
V.  Bell,  16  Mass.  294  ;  Burrlll  v.  Lithgow,  2  Mass. 
626;  Sedgwiclc  on  Damages,  34,  39  to  46,  487  et 
seq.  541 ;  Emblem  v.  Myers,  6  Hurlst.  &  Nor.  54 ; 
3  L.  J.  Exch.  71 ;  8  W.  R.  665 ;  Bell  v.  Midland 
Railway  Co.  9  W.  R.  612. 

For  expulsion  of  plaintiff  from  his  residence. 
The  YanlEee  v.  Gallagher,  1  McAll.  467. 

In  patent  cases,  Seymour  v.  McCormiclc,  16  How* 
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and  as  their  agents  and  servants,  did  enter  up- 
on the  said  plaintiff's  close,  and  did  break  down 
and  demolish  said  plaintifiTs  dam,  in  the  man- 
ner least  injurious  to  said  dam;  that  they 
broke  down  and  demolished  no  more  of  said  dam 
than  was  necessary  to  remove  or  relieve  the  in- 
jury to  said  company's  mills  and  dam  caused 
by  the  maintenance  of  said  plaintiff's  said  dam 
as  aforesaid,  and  tliat  said  defendants  did 
not  break  and  enter  the  plaintiff's  close,  any 
further  or  otherwise,  nor  thereupon  use  more 
force  or  violence,  than  were  reasonably  neces- 
sary to  relieve  the  injury  aforesaid. 

The  plaintiff  joined  issue  upon  the  plea  of 
not  guilty,  and  replied  to  the  special  plea  as 
follows : 

And  as  to  the  said  plea  of  the  said  defend- 
ants by  them  first  above  pleaded,  the  said 
plaintiff  says  that  he  ought  not  to  be  barred 
from  having  and  maintaining  his  aforesaid  ac- 
tion thereof  against  them;  because  he  says, 
that  although  true  it  is  that  at  the  said 
time  when,  etc.,  the  said  Berkshire  Woolen 
Company  were  then  the  owners  and  possessed 
of  the  said  mills  and  dam  in  the  said  plea  men- 
tioned, and  although  true  it  is  that  the  said 
mills  and  dam  were  upon  and  across  the  same 
stream  on  which  the  said  plaintiff's  dam  then 
was,  and  although  true  it  was  that  the  said 
defendants  committed  the  said  trespasses  by 
command  of  the  said  corporation,  for  replica- 
tion nevertheless  in  this  behalf,  the  said  plain- 
tiff says,  that  the  said  defendants  of  their 
own  wrong  and  without  the  residue  of  the 
cause  in  their  said  plea  alleged,  broke  and 
entered  the  close  of  the  said  plaintiff,  and  tore 
down  and  destroyed  the  said  dam  and  com- 
mitted the  said  trespasses  in  the  introductory 
part  of  the  said  plea  mentioned,  in  manner 
and  form  as  the  said  plaintiff  hath  above  com- 
plained, and  this  he  prays  may  be  inquired  of 
by  the  country.  Wherefore  he  prays  judgment 
and  for  his  costs. 

By  B.  B.  ClTBTis,  Esq., 

His  Attorney. 
And  the  defendants  do  the  like. 

By  William  Whiting,  Esq., 

Their  Attorney. 
865*]       ♦Upon  the  trial,  the  jury  came  into 
court  once  for  instructions,  and  afterwards  re- 
turned three  times  with  verdicts. 
The  final  verdict  was  as  follows: 
In  the  above-entitled  cause  the  junr  find  that 
the  reduction  of   the   said  dam   of   the   said 
plaintiff,  to  the  extent  of'  three  inches  for  its 
entire    length,    was    justified;    but    that    the 


further  reduction  was  not  justified;  and  so  the 
jury  find  that  the  said  defendants,  of  their  own 
wrong,  and  without  the  residue  of  the  cause  hj 
the  said  defendants  in  their  said  first  plea  al- 
leged, committed  the  trespasses  in  the  said  plea 
mentioned,  in  manner  and  form  as  the  said 
plaintiff  hath,  in  his  said  declaration,  com- 
plained; and  thereof  assess  damages  in  the 
sum  of  two  hundred  dollars. 

RoBEBT  Orb,  Foreman. 
Whereupon  the  court  entered  up  judgment 
for  two  hundred  dollars  damages,  without 
costs.  The  reason  why  the  judgment  was  en- 
tered "without  costs"  may  be  seen  by  a  refer- 
ence to  a  book  recently  published  by  Stephen 
D.  Law,  Esq.,  p.  256.  The  book  is  upon  the 
jurisdiction  and  practice  of  the  United  States 
Courts. 

The  bill  of  exceptions  contains  the  proceed- 
ings of  the  court  with  respect  to  th^e  several 
verdicts,  and  was  as  follows: 

Bill  of  Exceptions. 

This  is  an  action  of  trespass  for  breaking 
and  entering  the  plaintiff's  close  and  tearing 
down  his  mill  dam.  The  defendants  justified 
under  an  alleged  right  to  enter,  etc.,  because 
the  dam  was  a  nuisance  to  mills  above,  on  the 
same  stream,  belonging  to  the  Berskshire  Wool- 
en Company,  whose  servants  the  defendants 
were,  and  that,  by  command  of  the  said  com- 
pany, the  defendants  entered  and  took  down 
so  much  and  no  more  of  the  said  dam  as  was 
necessary  to  relieve  the  mills  above. 

At  the  trial  the  defendants  claimed  the  right 
to  begin  and  offer  their  evidence  first,  and  open 
and  close  the  argument.  The  plaintiff  claimed 
the  same  right.  The  presiding  judge  ruled  in 
favor  of  the  defendants,  and  the  plaintiff's 
counsel  excepted  to  the  ruling.  The  presiding 
judge  instructed  the  jury  in  his  first  summing 
up,  that  the  defendants  had  a  right  by  law  to 
enter  the  plaintifTs  close,  and  to  take  down  to 
much  of  plaintiff's  dam  as  was  necessary  to  re- 
lieve the  mills  above  from  all  practical  injury 
occasioned  by  that  dam ;  but  that  if  the  defend- 
ants had  taken  down  more  of  the  dam  than 
was  necessary  for  that  end,  or  if  none  was  nec- 
essary to  be  taken  down  for  that  end,  the  jury 
must  find  for  the  plaintiff. 

That  if  the  jury  should  find  for  the  plaintiff 
on  the  last  ground,  viz.:  that  the  plaintifTs 
dam  caused  no  injury  to  the  mills  above,  the 
plaintiff  was  entitled  to  a  complete  indemnity, 
*and  the  jury  would  allow  in  damages  [*S66 
the  cost  of  restoring  so  much  of  the  dam  as  was 


480 ;  Parker  v.  Corbln,  4  McLean,  462 ;  Contra,  Hnll 
V.  Miles,  2  Blatchf.  104;  Buerk  v.  Imhauser,  10 
Off.  Pat.  Gas.  007. 

When  the  injury  has  been  Inflicted  malldously, 
oppressively,  vindictively,  or  wantonly,  or  with  cir- 
cumstances of  contumely  or  Indignity,  Phlla.  R.  R. 
Co.  V.  Qulgley,  21  How.  202 ;  Sutton  v.  Mandevllle, 

1  Cranch  C.  C.  187;  Nagle  v.  MulUson,  43  Penn. 
St.  48 ;  Dibble  v.  Morris,  26  Conn.  416. 

Not  against  those  constructively  liable,  as  own- 
ers of  privateers.  The  Amiable  Nancy,  8  Wheat. 
546. 

Where  a  great  point  of  law  touching  the  liberty 
of  a  citizen  has  been  violated.     Huckle  v.  Money, 

2  WilH.   205. 

For  debauching  plaintiff's  daughter.  Tullldge  v. 
Wade,  3  Wils.  18 ;  Stout  v.  Prall,  Coxe,  70 ;  Knight 
▼.  Wilcox,  18  Barb.  212. 

In  libol,  slander,  assault  and  battery,  false  im- 
prisonment. Tillotson  V.  Cheetbam,  3  .Tohns.  56 ; 
Obristlan  v.  Lord  Kennedy,  1  Murr.  428 ;  Brace- 
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girdle  V.  Orford,  4  Maule  A  S.  77;  Bateman  t. 
Goodyear,  12  Conn.  675:  Smith  v.  Lush.  4  Bibb. 
602  Taylor  v.  Church,  8  N.  Y.  4  Seld.  452  :  Hunt  v. 
Bennett.  10  N.  Y.  178 :  Knight  v.  Foster,  30  N.  H. 
576 ;  Fry  v.  Bennett,  8  Bosw.  200 ;  Guard  v.  Risk, 
11  Ind.  156. 

In  cases  of  wantonness  and  cruelty,  as  beating  a 
horse  to  death,  or  wantonly  killing  animals.  Woert 
V.  Jenkins.  14  Johns.  352 ;  Champion  v.  Vincent. 
20  Tex.  811. 

In  cases  of  marine  torts,  or  illegal  captures. 
Boston  Mannf.  Co.  v.  Fiske,  2  Mass.  120;  The 
Amiable  Nancy,  3  Wheat.  546. 

Where  there  has  been  gross  or  wilful  negltgenc* 
or  carelessness.  Peoria  Bridge  Association  v. 
Loomis,  20  111.  235 :  Whipple  v.  Walpole,  10  N.  II. 
130 :  LInsley  v.  Bushnell,  15  Conn.  2(25 ;  Hontly  t. 
Bacon,  15  Conn.  267 ;  Pennsylvania  R.  R.  Co.  y. 
Ogler,  35  Penn.  St.  60:  Hopkins  v.  Atlantic  &  St. 
Lawrence  R.  R.  Co.  26  N.  H.  7. 
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taken  down,  and  eompensation  for  necessary 
delay  of  plaintiff's  mill;  and  they  might  also 
allow  mum  sum  for  the  expenses  of  prosecut- 
ing the  action,  over  and  ahove  the  taxable 
costs,  as  they  should  find  the  plaintiff  had 
necessarily  incurred  for  counsel  fees  and  the 
pay  of  engineers  in  making  surveys,  etc.  But 
if  the  jury  should  find  for  the  plaintiff  on  the 
first  ground,  viz.:  in  that  the  defendants  had 
taken  down  more  of  the  dam  than  was  neces- 
sary to  relieve  the  mills  ahove,  unless  such  ex- 
cess was  wanton  and  malicious,  then  the  jury 
would  allow  in  damages  the  cost  of  replacing 
such  exc<^ss,  and  compensation  for  any  delay  or 
damage  occasioned  by  such  excess,  but  not  any- 
thing for  counsel  fees  or  extra  compensation  to 
engineers. 

The  plaintiff^s  counsel  requested  the  court  to 
instruct  the  jury  that  they  might  allow  counsel 
fees,  etc^  if  there  was  any  excess  in  taking 
down  more  of  the  dam  than  was  justifiable, 
and  gave  as  a  reason  that  the  defendants  there- 
by became  trespassers  ab  initio.  The  presiding 
judge  instructed  the  jury  as  above  set  forth  on 
this  point. 

After  being  charged  by  the  presiding  judge, 
the  jury  retired,  and  subsequently  came  into 
court  for  instructions,  preferring  a  written  re- 
quest, as  follows: 

U.  S.  C.  C.  Jury  Rooif,  Dec.  8,  1849. 
To  HIS  HoTvoB  Judge  Spbague: 

If  the  jury  find  that  the  plaintiff's  dam  was 
too  high  and  ought  to  be  reduced,  but  not  to 
the  extent  of  the  reduction  by  the  defendants, 
can  the  jury  find  a  verdict  to  that  effect  for  the 
plaintiff  according  to  law?  If  so,  can  they 
find  damages  for  the  excess  of  such  reduction  T 

R.  Obb,  Foreman. 

Thereupon  the  presiding  judge  gave  anew 
the  instructions  above  set  forth,  except  that  he 
instructed  them  not  to  allow  anything  for 
counsel  fees,  etc.,  if  they  should  find  that  the 
reduction  of  the  dam  to  any  extent  was  justi- 
fiable. The  jury  again  n^ired,  and  subse- 
quently returned  into  court  with  a  written 
paper,  in  the  words  following: 

U.  8.  C.  C.  JUBY  Room,  Dec.  8,  1849. 

In  the  case  of  H.  H.  Day  against  Wood- 
worth  et  al.,  the  jury  find  the  reduction 
of  the  plaintiff's  dam  to  the  extent  of  three 
inches  for  its  entire  length  justifiable.  The 
jury  fuKher  find  that  the  defendants  pay  to 
the  plaintiff  the  sum  of  $1,000  in  full  for  such 
of  reduction  and  delay. 

RoBEBT  Obb,  Foreman. 


The  plaintiff  asked  to  have  a  verdict  pre« 
sented  to  the  foreman  *for  his  signa-  [*367 
ture,  following  the  words  of  the  issue.  The 
presiding  judge  stated  that  he  was  not  prepared 
to  say  to  the  jury  that  that  would  be  the  same 
in  substance  as  their  finding,  and  ruled  that 
the  verdict,  to  be  presented  to  the  foreman  for 
his  signature  should  also  set  forth  that  part 
of  the  finding  that  the  plaintiff's  dam  was  law- 
fully reduced  to  the  extent  of  three  inches 
throughout  its  entire  length.  There  was  no 
evidence  that  the  defendants  had  reduced  the 
plaintiff's  dam  through  its  entire  length,  but  it 
appeared  that  the  plaintiff's  dam  was  one  him- 
dred  and  twelve  feet  long,  and  that  the  part 
cut  down  by  the  defendants  was  the  most  west- 
erly part,  about  fifty-four  feet  in  length,  and 
that  this  fifty-four  feet  was  cut  down  about 
inches,  and  that  this  would  have  the  ef- 
fect of  reducing  the  obstruction  presented  by 
the  dam  more  than  three  inches  for  its  entire 
length. 

To  the  above  rulings  of  the  presiding  judge 
the  plaintiff  excepted. 

In  this  stage  of  the  proceedings,  the  defend- 
ants' counsel  desired  of  the  presiding  judge  to 
inquire  of  the  jury  whether  something  for 
counsel  fees  was  not  included  in  the  sum  of 
$1,000  mentioned  in  said  finding  of  the  jury. 

The  presiding  judge  being  of  opinion  that 
there  was  no  evidence  which  would  warrant 
the  jury  in  finding  damages  to  the  amount  of 
$1,000  for  the  said  excess  of  reducing  the 
dam,  without  expressing  this  opinion,  made 
the  inquiry  requested,  to  which  the  fore- 
man answered,  that  they  did  not  allow  any- 
thing for  counsel  fees,  but  only  for  the  excess 
and  delay,  as  appeared  by  the  written  verdict. 
The  defendants'  counsel  then  urged  that  the 
written  verdict  said  that  the  sum  of  $1,000 
was  to  be  in  full,  and  requested  the  presiding 
judge  to  ask  the  jury  if  they  did  not  allow 
that  sum  in  the  expectation  that  the  plain- 
tiff was  to  recover  no  more.  The  foreman 
of  the  jury  responded  in  substance  as  before, 
but  one  of  his  fellows  said  he  understood  the 
plaintiff  was  to  recover  no  more,  and  that  each 
party  was  to  pay  his  own  costs,  and  that  he 
had  agreed  to  the  verdict  on  that  understand- 
ing. This  understanding  was  denied  by  anoth- 
er of  the  jury,  and  the  presiding  judge  then 
said  that  it  must  be  the  verdict  of  each  juror, 
and  that  this  was  not  the  verdict  of  the  one 
who  said  he  had  agreed  to  it  on  the  misun- 
derstanding, and  therefore  the  presiding  judge 


In  actions  of  er!m.,con.  Bailie  v.  Bryson,  1  Mnrr. 
17 :   Towe  v.  Snmmers,  2  Nev.  A  M.  267. 

In  wlllfnl  trespass  on  lands  accompanied  by  In- 
•nlt,  or  malice.  Merest  v.  Harvey,  5  Tannt.  442 : 
Major  V.  PnllUm,  3  Dana.  684 ;  Sears  v.  Lyons,  2 
8Urk.  317 ;   Kolb  v.  Bankbead,  18  Tex.  228. 

For  wOlfal  or  malicious  injuries  to  personal 
property,  as  Ukine  same.  Bull  v.  GriSWoId.  19  111. 
«ll :  Merrills  v.  Tarlf.  Man*fr  Co.  10  Conn.  384 ; 
Hnntley  t.  Bacon.  15  Conn.  271;  Rose  v.  Story, 
1  Barr.  Ifll ;  Williams  v.  Newberry.  32  Miss.  (8 
<>orge),  256;  GoeU  v.  Ambe.  27  IiOss.  (6  Jones), 

For  injuries  to  the  person,  as  assault  and  bat- 
tery.     Cook  T.  Ellis,  6  Hill.  N.  Y.  465. 

For  breach  of  promise  of  marriage,  and  seduc- 
tion. Conrell  t.  Colbaugb,  Coxe,  77;  Southard  v. 
R^xford.  6  Cow.  254  ;  Wells  v.  Padgett,  8  Barb. 
.T23 :  Ini^rsoll  v.  Jones,  5  Barb.  061 ;  Goodall  v. 
Tharmnn.  1  Head  (Tenn.K  209 ;  Stevenson  v.  Bel- 
knnp.  6  Clarke  (Iowa),  97. 

Not  where  master  whips  a  seaman,  unless  pun- 
t4  Ia.  ed. 


ishment  is  wantonly  inflicted.    Oould  v.  Christian- 
son,  Blatchf.  &  H.  507. 

For  wilful  and  malicious  collision.  Ralston  v. 
The  State  Rights,  Crabbe,  22. 

Jury  decide  amount,  but  where  sum  is  extrava- 
gant, court  will  interfere,  but  not  unless  the  ver- 
dict bears  evident  marks  of  prejudice,  piission  or 
corruption.  Walker  v.  Smith.  1  Wash.  C.  C.  152; 
Shnrpe  v.  Brlce,  2  W.  Black.  942;  Benson  v.  Fred- 
erick, 3  Burrows,  184 ;  Duberley  t.  Gunning,  4  Term 
R.  651 ;  Sargent  v.  Dennlston,  o  Cow.  106 ;  Graham 
on  New  Trials,  410  et  seq. ;  Buller*s  N.  P.  327. 

For  personal  injuries,  accompanied  with  circum- 
stances of  aggravation,  fraud,  or  oppression.  Chiles 
V.  Drake,  2  Met.  (Ky.)  146;  Heim  v.  McCaughan, 
32  Miss.  (3  George)  17. 

For  obstructing  a  public  highway.  Windham  v. 
Rhame,  11  Rich.  Law  (S.  C.)  283;  Jefcoat  v. 
Knotts,  11  Rich.  Law   (S.  C.)  649. 

In  cases  of  fraud.    Ohio  v.  Chapman,  16  Tex.  400. 

See  also  note  to  13  L.R.A.  600. 
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proceeded  to  sum  up  anew  on  the  subject  of 
damages,  referring  to  the  evidence,  and  giving 
to  the  jury  substantially  the  instructions,  in 
point  of  law,  before  given,  and  adding  that,  if 
the  plaintiff  should  recover  $1000  damages,  he 
would,  as  the  prevailing  party,  by  law  recover 
bis  taxable  costs;  and  having  so  done,  directed 
the  jury  again  to  retire;  to  this  proceeding  the 
plaintiffs  coimsel  excepted.  Subsequently, 
808*]  the  jury  again  returned  into  *oourt, 
and  brought  in  a  second  verdict,  in  writing,  in 
the  wor£  following: 

U.  S.  C.  C.  Jury  Room,     ) 
Boston,  Dec.  8, 1849.  | 

In  the  case  of  Horace  H.  Day  v.  Woodworth 
et  al.  the  jury  find  that  the  reduction  of  the 
plaintiflTs  dam  to  the  extent  of  three  inches  for 
its  entire  length  was  justifiable. 

The  jury  further  find,  that  the  defendants 
pay  to  the  plaintiff  the  sum  of  $200  for  such 
excess  of  reduction  and  delay. 

Robert  Orr,   Foreman. 

This  verdict  was  put  in  the  form  in  which  it 
appears  on  the  record,  but  before  it  was  signed 
the  plaintiffs  counsel  suggested  to  the  presid- 
ing judge,  that,  as  the  jury  had  been  instruct- 
ed that  in  one  event  the  plaintiff  would  recov- 
er costs,  some  of  the  jury  might  have  agreed  to 
this  verdict  with  that  understanding,  and  re- 
quested that  this  inquiry  might  be  made  of  the 
jury;  thereupon  the  presiding  judge  inquired 
of  the  jury  whether,  in  rendering  this  verdict, 
they  had  any  reference  to  costs,  and  the  fore- 
man of  the  jury,  having  replied  that  they  had 
not,  was  about  to  sign  the  verdict,  when  one  of 
his  fellows  objected,  and  stated  that  he  had 
agreed  to  the  verdict  in  the  belief  that,  as  pre- 
vailing party,  the  plaintiff  could  recover  his 
costs;  thereupon  the  presiding  judge  charged 
the  jury  a  third  time  on  the  subject  of  dam- 
ages, referring  to  the  evidence,  and  repeating 
in  substance  the  instructions  in  point  of  law 
before  given;  and  further  instructed  them  that 
the  plaintiff,  recovering  only  $200,  would  not 
recover  costs,  and  that  it  would  be  a  viola- 
tion of  their  oaths  to  have  any  regard  to  the 
costs,  it  being  their  duty  to  find  the  actual 
damage  proved,  and  no  more,  and  directed 
them  again  to  retire;  which  having  done,  they 
brought  in  the  verdict  which  appears  of  rec- 
ord. To  all  these  proceedings  the  plaintiff  ex- 
cepted, and  prayed  that  his  exceptions  might 
be  allowed,  and  that  this  bill  of  exceptions 
might  be  signed  and  sealed  by  His  Honor  the 
judge;  all  of  which  being  found  true,  the 
same  is  accordingly   signed   and  sealed. 

Peleg  Sprague,   [Seal.] 
Judge  of  the  U.  S.  Mass.  District. 

Upon  this  exception  the  case  came  up  to 
this  court,  and  was  argued  by  Mr.  Gillet  for 
the  plaintiff  in  error,  no  counsel  appearing  for 
the  defendants. 

Mr.  Gillet  made  the  following  points: 

First.  The  affirmative  was  with  the  plaintiff, 
and  he  had  the  right  to  introduce  evidence 
first,  and  the  right  to  open  and  close  the  argu- 
ment. Burriirs  Practice,  233. 
369*]  *  Where  the  general  issue  is  pleaded, 
the  plaintiff  has  always  the  right  to  begin. 
Carter  v.  Jones,  6  Carr.  &  Payne,  64;  Colton 
V.  James,  1  Moo.  k  Mai.  273,  275,  and  505; 
Cooper  V.  Wakley,  3  Carr.  &  Payne,  474  and 
note;  Fish  v.  Travers,  3  Carr.  &  Payne,  678; 
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Price  V.  Seaward,  1  Carr.  &  Marsh.  23;  Booth 
V.  Millns,  16  Mees.  &  Wels.  669;  Cripps  v. 
Wells,  1  Carr.  &  M.  489;  Mercer  v.  Whell,  5 
Adol.  &  El.  N.  S.  447;  Harrison  v.  Gould, 
8  Carr.  &  P.  680;  Ayer  v.  Austin,  6  Pick. 
225;  Brooks  v.  Barrett,  7  Pick.  94;  Ware  ▼. 
Ware,  8  Maine,  42;  Lunt  v.  Wormell,  19 
Maine,  100,  102;  Sawyer  v.  Hopkins,  22  Maine, 
268;  Robinson  v.  Hitchcock,  8  Met.  64;  Sulli- 
vant  V.  Reardon,  5  Pike,  140;  Lexington  Ins. 
Co.  V.  Paver,  16  Ohio,  324. 

Second.  The  judge  erred  in  refusing  to  in- 
struct the  jury,  that  if  the  defendants  cut  down 
the  plaintiff's  dam  nflbre  than  was  necessary  to 
relieve  the  mills  above,  that  they  were  not  au- 
thorized to  allow  anything  in  addition  to  cover 
coimsel  fees  or  extra  compensation  paid  by 
him  to  engineers. 

Third.  &e  judge  erred  in  charging  the  juiy 
that  it  would  be  a  violation  of  their  oaths  to 
have  any  regard  to  whether  their  verdict  would 
carry  costs  or  not. 

Fourth.  This  bein^  an  action  of  tort,  the 
plaintiff  was  not  limited  to  the  actual  dama^^ 
proved;  but  the  jury  were  authorized  to  give 
him  such  as  the  circumstances  of  the  caae 
might  indicate  as  proper.  Allen  v.  Blunt,  2 
Wood.  &,  M.  121;  Jennings  v.  Maddox,  8  B. 
Mon.  109;  Whipple  v.  The  Cumberland  Man. 
Co.  2  Story,  661 ;  Washburn  v.  Gould,  3  Story, 
136;  Whitmore  v.  Cutter,  1  Gall.  478;  1  Bald. 
328;  The  ApoUon,  9  Wheat.  379;  Staats  ▼. 
Ex.  of  Teneyck,  3  Caines'  R.  Ill;  Kingsbury 
V.  Smith,  13  N.  H.  R.  122;  4  Johns.  1;  Street 
V.  Patrick,  12  Maine,  9;  Beal  v.  Thompson,  3 
B.  &  P.  407;  Pitkin  ▼.  Leavitt,  13  Vt.  R.  379; 
Earle  v.  Sawyer,  4  Mass.  1,  12;  Boston  Man. 
Co.  V.  Fiske,  2  Mason,  119,  120;  Sedgwick  on 
Damages;   Curtis  on  Patents,  etc. 

Mr.  Justice  Grier  delivered  the  opinion  of 
the   court : 

The  plaintiff  in  error  was  plaintiff  below  in 
an  action  of  trespass,  charging  the  defendants 
with  tearing  down  and  destroying  his  mill  dam. 
The  defendants  pleaded  in  justification  that  the 
Berkshire  Woolen  Company  owned  mills  above 
the  dam  of  plaintiff,  who  illegally  erected  and 
maintained  the  same,  so  as  to  injure  the  mills 
above;  that  by  direction  of  said  company,  and 
as  their  agents  and  servants,  they  did  enter 
plaintiffs  close,  and  did  break  down  and  de- 
molish so  much  of  the  plaintiff's  dam  as  was 
necessary  to  remove  the  nuisance  and  injury  to 
the  mills  above,  and  no  more,  and  as  they  law- 
fully might.  To  this  plea  the  plaintiff  replied 
de  injuria,  etc. 

*0n  the  trial  of  this  issue,  the  defend-  [*S70 
ants  ''claimed  the  right  to  begin  and  offer  their 
evidence  first,  and  open  and  close  the  argu- 
ment. The  plaintiff  claimed  the  same  ri^t. 
The  court  ruled  in  favor  of  the  defendants,  to 
which  the  'plaintiff  excepted."  This  ruling  of 
the  court  is  now  alleged  as  error. 

Our  attention  has  been  pointed  to  numerous 
decisions  of  English  and  American  courts  on 
this  subject,  which  we  think  it  unnecessary  to 
notice  more  particularly,  than  to  state,  that  the 
question  whether  a  defendant  in  trespass  who 
pleads  a  plea  in  justification  only,  has  a  right 
to  begin  and  conclude,  has  been  differently  de- 
cided in  different  courts.  It  is  a  question  of 
practice   only,   and   depends   on   the   peculiar 
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rules  of  practice  which  the  court  may  adopt. 
Hie  English  courts  have  regretted  that  an  ob- 
jection to  the  ruling  of  the  court  at  nisi  prius 
on   this   question   should  ever  have  been   per- 
mitted to  be  received  as  a  ground  for  a  new 
trial.     But  although  a  court  may  sometimes 
grant  a  new  trial  where  the  judge  has  not  ac- 
corded to  a  party  certain  rights  to  which,  by 
the  mles  of  practice  of  the  court,  he  may  be 
justly  entitled,  we  are  of  opinion  that  the  rul- 
ing of  the  court  below  on  such  a  point  is  not 
the  proper  subject  of  a  bill  of  exceptions  or  a 
writ  of  error.     A  question  as  to  the  order  in 
which  counsel  shall  address  the  jury  does  not 
affect  the  merits  of  the  controversy.   As  a  mat- 
ter of  practice,  the  Circuit  Court  of  Massa- 
diosetts  had  a  right  to  make  its  own  rules. 
The  record  does  not  show  that  the  rule  of  the 
eoort  is  different  from  their  judgment  on  this 
oecasicm.     So  that  the  plaintiff  has  failed  to 
show  any  error  in  the  decision,  assuming  it  to 
be  a  proper  subject  of  exception. 

The  great  question,  on  the  trial  of  this  case, 
appears  to  luive  been  whether  the  plaintiff's 
dam  was  higher  than  he  had  a  right  to  main- 
tain it,  and  if  so,  whether  the  defendants  had 
torn  down  more  of  it,  or  made  it  lower  than 
they  had  a  right  to  do. 

The  plaintiff's  counsel  requested  the  court  to 
instruct  the  jury  that  ''they  might  allow  coun- 
sel fees,  etc,  if  there  was  any  exce^  in  taking 
down  more  of  the  dam  than  was  justifiable, 
and  give  as  a  reason  that  the  defendants  there- 
by became  trespassers  ab  initio." 

The  court  instructed  the  jury  "that  if  they 
should  find  for  the  plaintiff  on  the  first  ground, 
viz. :  that  the  defendants  had  taken  down  more 
of  the  dam  than  was  necessary  to  relieve  the 
mills  above,  unless  such  excess  was  wanton 
and  malicious,  then  the  jury  would  allow  in 
damages  the  cost  of  replacing  such  excess,  and 
compensation  for  any  delay  or  damage  occa- 
sioned by  such  excess,  but  not  anything  for 
counsel  fees  or  extra  compensation  to  engi- 
neers. 

371*]  *This  instruction  of  the  court  is 
excepted  to,  on  two  grounds:  First,  because 
*'this  being  an  action  of  trespass,  the  plaintiff 
was  not  limited  to  actual  damages  proved;" 
and  second,  that  the  jury,  under  the  conditions 
stated  in  the  charge,  should  have  been  instruct- 
ed to  include  in  their  verdict  for  the  plaintiff, 
not  only  the  actual  damages  suffered,  but  his 
eomtsel  fees  and  other  expenses  incurred  in 
proseeuting  his  suit. 

It  is  a  well-established  principle  of  the  com- 
mon law,  that  in  actions  of  trespass  and  all 
actions  on  the  case  for  torts,  a  jury  may  in- 
flict what  are  called  exemplary,  punitive  or 
vindictive  danuiges  upon  a  defendant,  having 
in  view  the  enormity  of  his  offense  rather  than 
the  measure  of  compensation  to  the  plaintiff. 
We  are  aware  that  the  propriety  of  this  doc- 
trine has  been  questioned  by  some  writers; 
bat  if  repeated  judicial  decisions  for  more  than 
a  century  are  to  be  received  as  the  best  ex- 
position of  what  the  law  is,  the  question  will 
not  admit  of  argument.  By  the  common  as 
well  as  by  statute  law,  men  are  often  punished 
for  aggravated  misconduct  or  lawless  acts,  by 
means  of  a  civil  action,  and  the  damages,  in- 
flietcd  by  way  of  penalty  or  punishment,  given 
to  the  party  injured.  In  many  civil  actions, 
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such  as  libel,  slander,  seduction,  etc.,  the  wrong 
done  to  the  plaintiff  is  incapable  of  being  meas- 
ured by  a  money  standard;  and  the  damages 
assessed  depend  on  the  circumstances,  showing 
the  degree  of  moral  turpitude  or  atrocity  of  the 
defendant's  conduct,  and  may  properly  be 
termed  exemplary  or  vindictive  rather  than 
compensatory. 

In  actions  of  trespass,  where  the  injury  has 
been  wanton  and  malicious,  or  gross  and  out- 
rageous, courts  permit  juries  to  add  to  the 
measured  compensation  of  the  plaintiff  which 
he  would  have  been  entitled  to  recover,  had  the 
injury  been  inflicted  without  design  or  inten- 
tion, something  farther  by  way  of  punishment 
or  example,  which  has  sometimes  been  called 
"smart  money."  This  has  been  always  left  to 
the  discretion  of  the  jury,  as  the  degree  of  pun- 
ishment to  be  thus  inflicted  must  depend  on  the 
peculiar  circumstances  of  each  case.  It  must 
be  evident,  also,  that  as  it  depends  upon  the 
degree  of  malice,  wantonness,  oppression,  or  out- 
rage of  the  defendant's  conduct,  the  punishment 
of  his  delinquency  cannot  be  measured  by  the 
expenses  of  the  plaintiff  in  prosecuting  his  suit. 
It  is  true  that  damages,  assessed  by  way  of  ex- 
ample, may  thus  indirectly  compensate  ihe* 
plaintiff  for  money  expended  in  counsel  fees; 
but  the  amount  of  these  fees  cannot  be  taken 
as  the  measure  of  punishment  or  a  necessary 
element  in  its  infliction. 

This  doctrine  about  the  right  of  the  jury  to 
include  in  their  verdict,  in  certain  cases,  a  sum 
sufficient  to  indemnify  the  plaintiff  *for  [*372 
counsel  fees  and  other  real  or  supposed  expenses 
over  and  above  taxed  costs,  seems  to  have  been 
borrowed  from  the  civil  law  and  the  practice  of 
the  courts  of  admiralty.  At  first,  by  the  com- 
mon law,  no  costs  were  awarded  to  either  party, 
eo  nomine.  If  the  plaintiff  failed  to  recover  he 
was  amerced  pro  falso  clamore.  If  he  recovered 
judgment,  the  defendant  was  in  misericordia 
for  his  unjust  detention  of  the  plaintiff's  debt, 
and  was  not  therefore  punished  with  the  expen- 
sa  litis  under  that  title.  But  this  being  con- 
sidered a  great  hardship,  the  Statute  of  Glou- 
cester, 6  £d.  I.  c.  1,  was  passed,  which  gave 
costs  in  all  cases  when  the  plaintiff  recovered 
damages.  This  was  the  origin  of  costs  de  in- 
cremento ;  for  when  the  damages  were  found  by 
the  jury,  the  judges  held  themselves  obliged  to 
tax  the  moderate  fees  of  counsel  and  attorneys 
that  attended  the  cause.  See  Bac.  Abr.  tit. 
Costs.  • 

Under  the  provisions  of  this  statute  every 
court  of  common  law  has  an  established  system 
of  costs,  which  are  allowed  to  the  successful 
partv  by  way  of  amends  for  his  expense  and 
trouble  in  prosecuting  his  suit.  It  is  true,  no 
doubt,  and  is  especially  so  in  this  country 
(where  the  Legislatures  of  the  different  btates 
have  so  much  reduced  attorneys'  fee  bills,  and 
refused  to  allow  the  honorarium  paid  to  counsel 
to  be  exacted  from  the  losing  party),  that  the 
legal  taxed  costs  are  far  below  the  real  expenses 
incurred  by  the  litigant ;  yet  it  is  all  the  law  al- 
lows as  expensa  litis.  If  the  jury  may,  '^f 
they  see  fit,''  allow  counsel  fees  and  expenses  as 
a  part  of  the  actual  damages  incurred  by  the 
plaintiff,  and  then  the  court  add  legal  costs  de 
mcremento,  the  defendants  may  be  truly  said  to 
be  in  misericordia,  being  at  the  mercy  both  of 
court  and  jury.    Neither  the  common  law,  nor 
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the  statute  law  of  any  state,  so  far  as  we  are 
informed,  has  invested  the  jury  with  this  power 
^r  privilege.  It  has  been  sometimes  exercised 
by  the  permission  of  courts,  but  its  results  have 
not  been  such  as  to  recommend  it  for  general 
Adoption  either  by  courts  or  Legislatures. 

The  only  instance  where  this  power  of  in- 
creasing the  "actual  damages"  is  given  by  stat- 
ute is  in  the  patent  laws  of  the  United  States. 
But  there  it  is  given  to  the  court  and  not  to  the 
jury.  The  jury  must  find  the  "actual  dam- 
ages" incurred  by  the  plaintiff  at  the  time  his 
suit  was  brought;  and  if,  in  the  opinion  of  the 
court,  the  defendant  has  not  acted  in  g^od 
faith,  or  has  been  stubbornly  litigious,  or  has 
caused  unnecessary  expense  and  trouble  to  the 
plaintiff,  the  court  may  increase  the  amount  of 
the  verdict,  to  the  extent  of  trebling  it.  But 
this  penalty  .cannot,  and  ought  not,  to  be  twice 
inflicted;  first  at  the  discretion  of  the  jury, 
and  again  at  the  discretion  of  the  court.  The 
expenses  of  the  defendant  over  and  above  taxed 
373*]  costs  are  usually  *as  great  as  those  of 
plaintiff;  and  yet  neither  court  nor  jury  can 
compensate  him,  if  the  verdict  and  judgment 
be  m  his  favor,  or  amerce  the  plaintiff  pro 
falso  clamore  beyond  tax  costs.  Where  such  a 
rule  of  law  exists  allowing  the  jury  to  find 
costs  de  incremento  in  the  shape  of  counsel 
fees,  or  that  equally  indefinite  and  unknown 
quantity  denommated  (in  the  plaintiff's  prayer 
for  instruction)  "etc.,"  they  should  be  per- 
mitted to  do  the  same  for  the  defendant  where 
he  succeeds  in  his  defense,  otherwise  the  par- 
ties are  not  suffered  to  contend  in  an  equal 
field.  Besides,  in  actions  of  debt,  covenant,  and 
assumpsit,  where  the  plaintiff  always  recovers 
his  actual  damages,  he  can  recover  but  legal 
costs  as  compensation  for  his  expenditure  in 
the  suit,  and  as  punishment  of  defendant  for 
his  unjust  detention  of  the  debt;  and  it  is  a 
moral  offense  of  no  higher  order,  to  refuse  to 
pay  the  price  of  a  patent  or  the  damages  for 
a  trespass,  which  is  not  wilful  or  malicious, 
than  to  refuse  the  payment  of  a  just  debt. 
There  is  no  reason,  therefore,  why  the  law 
should  give  the  plaintiff  such  an  advantage 
over  the  defendant  in  one  case,  and  refuse  it 
in  the  other.  See  Barnard  v.  Poor,  21  Pick- 
ering, 382;  and  Lincoln  v.  The  Saratoga  Rail- 
road, 29  Wend.  436. 

We  are  of  opinion,  therefore,  that  the  in- 
struction given  by  the  court  in  answer  to  the 
prayer  of  the  plaintiff  was  correct. 

The  instruction  to  the  jury,  also,  was  clear- 
ly proper  as  respected  the  measure  of  the  dam- 
ages, and  that  the  jury  had  nothing  to  do  with 
the  question  whether  their  verdict  would  car- 
ry costs. 

The  iudgment  if  therefore  affirmed. 

OBOEB. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Massachu- 
setts, and  was  argued  by  counsel ;  on  considera- 
tion whereof,  it  is  now  here  ordered  and  ad- 
judged by  this  court,  that  the  judgment  of  the 
saidf  Circuit  Court  in  this  cause  be,  and  the 
name  is  hereby  affirmed,  with  costs,  for  the  de- 
fendants in  error. 
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NATHAN  HART. 

Reformation  or*  mortgage  without  notlee  to 
subsequent  mortgagee — ^foreclosure  and  taU 
thereafter  with  notice — ^EstoppeL 

Real  property,  In  Louisiana,  was  bound  bj  a  Ju- 
dicial mortgage. 

The  owners  of  the  property  then  took  the  ben^t 
of  the  Bankrupt  Act  of  the  United  States. 

A  creditor  oi  the  bankrupt  then  filed  a  petition 
against  the  assignee,  alleging  that  he  had  a  mort- 
gage upon  the  same  property,  prior  In  date  to  the 
Juaiciai  mortgage,  but  that,  by  some  error,  other 
property  had  been  named,  and  prayfng  to  have  the 
error  corrected.  Of  this  proceeding  the  Judgment 
creditor  had  no  notice. 

*The  court  being  satisfied  of  the  error,  or-  [*874 
dered  the  mortgage  to  be  reformed,  and  thus  gave 
the  Judgment  creditor  the  second  Hen  instead  of 
the  first ;  and  then  decreed  that  the  oroperty  should 
be  sold  free  of  all  encumbrances.  Of  this  proceed- 
ing, and  also  of  the  distribution  of  the  proceeds  of 
sale,  the  Judgment  creditor  had  notice,  but  omitted 
to  protect  his  rights. 

In  consequence  of  this  neglect,  he  cannot  after- 
wards assert  his  claim  against  a  purchaser,  who  has 
bouaht  the  property  as  being  free  from  all  in- 
cumbrances. 


THIS  was  an  appeal  from  the  Circuit  Court 
of  the  United  States  for  the  Eastern  Dis- 
trict of  Louisiana. 

The  facts  are  stated  in  the  opinion  of  the 
court. 

It  was  argued  by  Mr.  Bradley  for  the  appel- 
lant, no  counsel  appearing  for  the  appellee. 

Mr.  Bradley  thus  stated  his  case  and  points: 

Daniel  T.  Walden,  as  indorser  of  two  notes 
of  William  Christy,  was  indebted  to  Fowler, 
the  complainant,  and  suit  was  brought  by  him 
upon  these  two  notes,  and  judgment  recovered, 
as  above  stated. 

At  that  time,  Daniel  T.  Walden  held  and 
owned  the  premises  described  in  the  petition 
of  Fowler,  and  also  at  the  time  when  the  third 
judgment  was  converted  into  a  mortgage.  Nor 
was  there  then  any  legal  mortgage,  nor  had 
Fowler  any  notice  of  any  equitable  mortgage 
on  that  property.  Just  prior  to  that  time, 
Walden,  being  indebted  to  the  defendaAt,  Hart, 
had  given  him  a  special  mortgage,  describing 
with  particularity  certain  other  property,  not 
embracing  or  touching  any  part  of  the  prem- 
ises  now  claimed  by  Fowler.  In  this  eondi- 
tion  of  things,  Walden  was  declared  bankrupt. 
Hart  then  nled  his  petition  in  the  Bankrupt 
Court,  setting  up,  as  against  the  assignee  and 
Walden,  that  there  was  a  mistake  in  the  de- 
scription of  the  property  intended  to  be  con- 
veyed by  Walden's  mortgage  to  him,  and  claim- 
ing that  the  said  mortgi^^e  was  intended  to 
convey  the  premises  now  claimed  by  Fowler. 

No  process  was  served  upon  Fowler,  or  up- 
on the  other  creditors  of  Walden.  The  Bank- 
rupt Court,  however,  proceeded  to  take  the 
proofs  and  adjudicate,  and  in  its  judgment  af- 
firmed the  pretensions  of  Hart,  ordered  the 
mistake  to  be  corrected,  set  up  his  special 
mortgage  on  these  particular  premises,  and 
ordered  them  to  be  sold  to  satisfy  that  special 
mortgage,  and  the  surplus,  if  anv,  to  be  brou^^t 
into  the  general  fund.  The  safe  was  made  in 
execution  of  that  order,  and  at  that  sale  Hart 
I  became  the  purchaser,  for  a  sum  less  than  the 
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mmoont  of  his  mortgage,  received  a  deed,  went 
into  poesession,  ajid  has  ever  since  been  in  pos- 
MsaioBy  claiming  under  that  proceeding  and 
•ale. 

The  Circuit  Court  decided,  on  this  state  of 
375*]  facts,  that  the  law  *and  the  evidence 
Are  in  favor  of  the  defendant;  ordered,  ad- 
judged and  decreed,  that  there  be  judgment  in 
favor  of  the  defendant,  Hart,  and  that  the 
cause  be  dismissed  at  complainant's  costs.  And 
Fowler  appealed. 

In  the  case  of  Houston  et  al.  v.  The  City 
Bank  of  New  Orleans,  6  How.  605,  606,  this 
court  distinctly  affirmed  the  power  of  the  Dis- 
trict Court,  in  bankruptcy,  to  convene  the 
mortgage  creditors,  sell  the  mortgaged  proper- 
ty, pay  the  proceeds  to  the  mortgagees,  accord- 
ing to  their  respective  priorities,  and  order  the 
cancellation  of  the  mortgages.  No  such  or- 
4er  has  been  made  in  this  case. 

The  question?  arising  in  this  case,  and  not 
kitherto  decided  by  this  court,  are: 

Ist.  The  powers  of  the  District  Court  to  ex- 
ercise, in  a  summary  proceeding,  a  jurisdiction 
keretofore  limited  to  courts  of  equity,  to  cor- 
rect mistakes  in  deeds,  and  reform  them  ac- 
cording to  the  intent  of  the  parties ;  and, 

2d.  To  correct  a  mistake  in  a  deed,  as  be- 
tween third  parties,  creditors,  or  purchasers, 
without  notice. 

3d.  To  make  such  correction,  without  caus- 
ing such  third  parties  to  be  convened  and  made 
parties  to  the  suit. 

First. 

L  This  court  has  said,  in  Ex-parte  Christy, 
3  How.  312,  that  the  District  Court,  sitting  in 
bankruptcy,  is  clothed  with  the  most  ample 
powers  and  jurisdiction  over  the  rights,  in- 
terests,* and  estate  of  the  bankrupt,  and  over 
the  conflicting  claims  of  creditors;  and, 

II.  Pa^  317:  The  District  Court  has  a  con- 
eorrent  jurisdiction,  to  the  same  extent  and 
with  the  same  powers  as  the  Circuit  Court, 
«ver  liens,  judgments  and  securities. 

m.  But  it  is  submitted,  that  this  jurisdic- 
tkm  must  be  over  liens  and  securities  already 
ereated,  and  not  over  such  as  are  to  be  created 
by  the  superior  power  of  a  court  of  equity. 

IV.  A  court  of  law  of  general  jurisdiction 
has,  unquestionably,  jurisdiction  over  the  same 
aubjeets,  to  a  certain  extent;  but  it  has  not, 
and  never  has  been  supposed  to  have,  that  cre- 
ative power  which  has  been  hitherto  confided 
to  courts  of  equity  alone,  to  compel  men  to  re- 
form their  d<«ds  and  contracts  according  to 
the  intent  of  the  parties. 

V.  The  8th  section  of  the  Bankrupt  Act  gives 
to  the  Circuit  Court  concurrent  jurisdiction 
with  the  District  Court,  in  bankruptcv;  and 
it  mav  well  have  been  designed  for  such  cases 
as  this,  and  to  prevent  that  injustice,  danger 
of  which  might  well  be  apprehended  from  the 
«•  ercise  of  the  summary  powers  given  to  the 
District  Court  in  bankruptcy. 

376*]  *VI.  It  is  not  essential  to  the  exercise 
of  the  summary  jurisdiction  granted,  and  in- 
tended to  be  conferred,  inasmuch  as,  by  this 
8th  section,  provision  is  made  for  the  means 
which  may  be  needed  to  effect  a  full  settle- 
coent  of  the  estate  of  the  bankrupt. 

VTL  Inasmuch,   then,  as   the  power  is   not 
ipren  in  terms  in  the  Bankrupt  Act,  and  is  not 
4>fleential  as  a  means  to  accomplish  the  end 
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sought  by  that  act,  it  is  submitted  that  it  does 
not  exist,  and  that  the  court  in  bankruptcy 
had  no  power  to  correct  a  mistake,  if  any  such 
existed,  in  the  description  of  the  property 
claimed  by  the  defendant.  Hart. 

Second. 

I.  The  recording  of  the  judgment  created  a 
mortgage  upon  the  real  property  of  Walden, 
and  that  mortgage  had  priority,  according 
to  its  date. 

II.  It  was  a  lien  such  as  was  recognized  by 
the  law  of  Louisiana,  and  protected  by  the 
Bankrupt  Act.  Waller  v.  Best,  3  How.  Ill; 
Peck  V.  Jenness,  7  Id.  620,  621.  "It  is  clear, 
therefore,  that,  whatever  is  a  valid  lien  or  se- 
curity upon  property,  real  or  personal,  by  the 
laws  of  any  state,  is  exempted  by  the  express 
language  of  the  Act." 

III.  The  mortgage  creditor  takes  as  a  pur- 
chaser, and,  taking  as  a  purchaser,  his  title 
can  onlv  be  affected  by  notice.  It  is  not  pre- 
tended there  was,  prior  to  the  mortgage  of  Fow- 
ler, any  notice  in  this  case  of  the  mistake,  if 
any,  in  the  description  of  the  property  in 
llart's  mortgage. 

IV.  A  court  of  equity  would,  have  had  no 
power  to  order  the  correction  of  the  mistake, 
as  against  him,  a  multo  fortiori,  the  court  in 
bankruptcy  had  not  power  to  do  so,  and  to  di- 
rect the  cancellation  of  his  mortgage. 

Third. 

I.  Nor  is  he  estopped  in  any  manner  by  the 
decree  in  bankruptcy.  Such  decree  could  only 
be  operative  upon  parties  and  privies.  The 
record  shows  tmit  the  only  parties  to  the  pro- 
ceeding to  correct  the  alleged  mistake  were 
Hart,  and  Christy,  the  assignee,  and  Walden. 
Interrogatories  are  propounded  to  Walden,  but 
he  never  appeared  and  answered.  Christy 
alone  answered,  denying  the  allegations  of  the 
petition,  and  proof  was  taken,  and  upon  these 
the  decree  was  made. 

II.  Hart  had  notice,  at  the  time  of  filing 
his  said  petition,  of  the  lien  of  Fowler,  because 
he  was  returned  as  a  creditor  by  judicial  mort- 
gage, and  therefore,  having  a  lien,  he  was  en- 
titled to  be  convened.  The  object  being  to  af- 
fect his  rights,  so  far  as  they  were  superior  to 
those  of  the  general  creditors.  Hart  could  only 
limit  *those  rights  by  a  proceeding  in  [*877 
which  Fowler  could  defend  them. 

in.  Nor  is  he  estopped  by  the  notice  and 
order  of  sale.  The  property  'therein  described 
is  said  to  be  bounded  by  New  Levee,  Com- 
merce, St.  Joseph,  and  Julia  streets. 

The  property  in  the  decree  correcting  the 
mistake  is  described  as  containing  23  feet  5 
inches  front  Upon  New  Levee  Street,  between 
Julia  and  St.  Joseph  streets,  by  126  feet  6 
inches  deep  on  the  line  next  to  St.  Joseph 
Street,  ana  124  feet  7  inches  on  the  said  line 
of  lot  No.  2,  and  designated  as  the  house  or 
store  No.  110  in  said  New  Levee  Street;  and 
the  description  of  the  property  in  the  petition 
of  the  assignee  for  the  sale  of  the  property 
is  still  different,  and  makes*  it  house  No.  10. 
The  description  in  the  original  mortgage  is,  a 
certain  lot  of  ground.  No.  2,  the  house  num- 
bered 109,  situated  .  .  .  between  St.  Joseph 
and  Julia  streets,  measuring  18  feet  10  inches 
front  on  New  Levee  Street,  by  124  feet  7  inches 
deep  on  the  dividing  line  of  lot  numbered  3, 
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and  123  feet  8|  inches  on  the  dividing  line 
of  lot  No.  1,  and  about  21  feet  8  inches  in  the 
rear  of  the  dividing  line  of  lot  No.  5.  So  that 
in  fact  the  lot  described  in  the  mortgage  was 
alongside  of  the  one  which  it  was  pretended 
was  designed  to  be  conveyed,  and  both  were 
'  within  the  description  in  the  said  notice  to 
Fowler.  He,  therefore,  was  not  only  neither 
party  nor  privy,  but  he  had  no  notice  of  such 
pretended  daim  to  put  him  on  inquiry. 

VII.  Finally,  it  does  not  appear  that  there 
ever  was  any  order  by  the  court  in  bankruptcy 
to  erase  and  cancel  the  said  mortgage  of  said 
Fowler,  and  the  same  is  now  and  hath  ever  been 
a  valid  and  subsisting  lien  upon  the  lot  claimed 
in  his  petition.  In  such  case  the  law  of  Louisi- 
ana is  clear  that  he  had  a  right  to  proceed 
against  the  person  holding  the  land,  and  to  a 
judgment  for  the  sale  of  the  lot,  and  an  ac- 
count of  the  rents  and  profits  in  the  hands  of 
Hart,  holding  and  claiming  the  same  adversely. 

Mr.  Justice  McLean  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Louisiana. 

Fowler  filed  his  bill  in  the  Third  District 
Court  of  New  Orleans,  representing  that  on  the 
16th  December,  1839,  he  recovered  a  judgment 
in  the  Commercial  Court  of  New  Orleans, 
against  Daniel  T.  Walden  and  William  Christy 
for  $3,530.22,  besides  interest;  that  on  the  29th 
December,  1839,  he  caused  the  judgment  to  be 
duly  inscribed  in  the  office  of  the  recorder  of 
mortgages  for  the  Parish  of  New  Orleans,  by 
which  the  same  became  a  judicial  mortgage  on 
the  real  estate  of  the  defendants  in  the  parish; 
that  Walden  afterwards  became  bankrupt,  and 
378*]  *Christy  was  appointed  his  assignee; 
and  that  he  procured  an  entry  of  cancellation 
to  be  made  by  the  recorder  of  judicial  mort- 
gages without  his  consent,  and  illegally;  that 
the  mortgage  remains  in  force. 

And  the  plaintiff  states  that  when  the  judg- 
ment was  recorded,  and  up  to  the  time  of  the 
bankruptcy  of  Walden,  he  was  the  owner  and 
in  possession  of  a  certain  lot  of  ground  and 
buildings  thereon  in  the  City  of  New  Orleans, 
to  wit:  in  the  second  municipality,  in  the 
square  bounded  by  New  Levee,  St.  Joseph, 
Commerce,  and  Julia  streets,  measuring  23  feet 
6  inches  front  on  New  Levee  Street,  by  about 
125  feet  6  inches  in  depth  on  the  side  nearest 
St.  Joseph  Street,  124  feet  7  inches  in  depth  on 
the  side  nearest  Julia  Street,  and  about  21 
feet  8  inches  on  the  rear  line;  which  property 
is  liable  to  the  judicial  mortgage  of  the  peti- 
tioner; that  Christy,  the  assignee  of  Walden, 
sold  the  same  lot  to  one  Nathan  Hart,  of  New 
York,  who  took  possession  thereof,  and  still 
remains  in  possession;  that  he  well  knew,  at 
the  time  of  his  purchase,  that  the  petitioner's 
mortgage  was  a  lien  on  the  same,  and  that 
Christy,  the  assignee,  had  no  power  to  cancel 
the  same.  And  ^he  petitioner  avers  that  his 
judgment  lien  was  good  under  the  2d  section 
of  the  Bankrupt  Law. 

On  the  application  of  Hart,  he  being  a  citizen 
of  New  York,  the  suit  was  removed  from  the 
State  Court  to  the  Circuit  Court  of  the  United 
States. 

i.n  his  answer  Hart  denies  that  the  petitioner 
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has  a  m6rtgage  on  the  property  described  in 
his  petition;  and  states  that  he  purchased  the 
same  for  the  sum  of  $4,700,  under  a  sale  of  the 
marshal,  on  the  16th  Jime,  1845,  in  pursuance 
of  a  decree  of  the  United  States  District  Court, 
entered  the  23d  May,  1845,  sitting  as  a  court 
of  bankruptcy,  in  the  matter  of  the  bankruptcy 
of  Daniel  T.  Walden,  and  confirmed  aocording^ 
to  law  by  a  sale  duly  recorded  from  Christy, 
the  assignee,  before  a  notary  public  the  19th 
June,  1845;  and  clear  of  all  mortgages,  the 
same  having  been  canceled,  by  order  of  the 
judgment  of  said  court,  the  23d  May,  1845, 
on  a  rule,  notice  of  which  was  duly  served  on 
petitioner. 

The  mortgage  of  the  defendant,  Hart,  on  the 
above  property  was  dated  22d  May,  1838,  the 
judicial  mortgage  of  the  petitioner  took  effect 
the  29th  December,  1839.  But  after  the  bank- 
ruptcy of  Walden,  and  before  the  -sale  of  the 
property  to  Hart  by  the  assignee,  it  was  discor- 
ered  that  there  was  a  mistake  in  the  mortgage 
in  describing  the  property  intended  to  be  mort- 
gaged. To  correct  this  mistake  a  bill  was  filed 
by  Hart  against  Christy,  the  assignee,  and  on 
the  5th  December,  1844,  a  decree  was  obtained 
correcting  the  mortgage  so  as  to  describe  the 
lot  intenaed  to  be  mortgaged.  Of  this  proceed- 
ing the  petitioner.  Fowler,  seems  to  have  had 
no  notice. 

♦Afterwards,  on  the  24th  April,  1845,  [♦S7# 
the  assignee  petitioned  the  District  Court,  stat- 
ing ''that  there  is  still  in  his  possession,  as  as- 
signee, the  following  described  property,  spe- 
cially mortgaged  to  Nathan  Hart  to  secure  the 
payment  of  the  sum  of  $8,655,  with  interest, 
which  he  prays  may  be  sold  on  certain  terms 
named.  The  lot  above  described  is  stated^  and 
also  other  property  of  the  bankrupt.  The  court 
ordered  that  due  notice  of  the  petition  be  pub- 
lished in  two  newspapers  printed  in  the  district,, 
ten  days  at  least  before  the  time  assigned  for 
the  hearing,  and  that  the  petition  be  heard  on 
the  23d  May  ensuing. 

On  the  10th  May,  1845,  the  following  rule 
was  entered  by  the  court:  "The  assignee  of  the 
said  estate  having  filed  in  this  court  a  petition 
as  above  described,  it  is  ordered  by  the  court 
that  a  hearing  of  the  said  petition  be  had  on 
Friday,  the  23d  May  next,  at  10  o'clock  A.  M., 
when,  as  one  of  the  mortgage  creditors  of  said 
estate,  you  are  notified  to  appear  and  show 
cause  why  the  property,  as  described  below, 
should  not  be  sold  upon  the  terras  and  in  the 
manner  and  form  set  forth  in  said  petition,  and 
why  the  said  assignee  should  not  be  authoiized 
to  erase  and  cancel  the  mortgages,  judgments, 
and  liens  recorded  against  said  bankrupt,  and 
in  favor  of  certain  creditors  of  the  estate,  affect* 
ing  the  property  surrendered,  so  that  said  as- 
signee may  convey  a  clear  and  unincumbered 
title  to  any  purchaser  thereof,  reserving  to  such 
creditors  all  their  rights  in  law  to  the  proceeds 
of  the  sale  of  the  said  property  upon  the  final 
distribution  thereof." 

To  this  rule  was  appended  the  following,  with 
other  descriptions  of  property  ordered  to  be 
sold:  1.  "Property  in  the  second  municipality, 
bounded  by  New  Levee,  Commerce,  St.  Jo- 
seph, and  Julia  streets,  with  the  improvements 
thereon,  mortgaged  to  Nathan  Hart.  Terms, 
one  third  cash,  the  balance  on  a  credit  of 
twelve  and  eighteen  months.** 

Howard   1S» 
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To  the  property  above  designated  No.  1,  the 
name  of  Joseph  Fowler  was  appended,  and  the 
marshal  returned  "that  he  had  received  the 
same  on  the  12th  May,  1845,  and  on  the  same 
day  served  a  copy  of  the  rule  on  the  within- 
nained  Joseph  Fowler. 

The  principal  objection  to  the  validity  of  the 
sale  of  the  property  to  Hart  is  founded  on  the 
procedure  in  the  District  Court,  for  the  correc- 
tion of  the  misdescription  of  the  mortgage.    As 
between   the   mortgagor  and  mortgagee,  there 
can  be  no  objection  to  this  proceeding.     The 
District  Court  had  jurisdiction  of  the  matter, 
and  it  im  but  the  ordinary  exercise  of  the  pow- 
ers of  a  court  of  chancery  to  reform  a  mortgage 
or  other  instrument  so  as  to  effectuate  the  in- 
tention of  the  parties.    But  it  is  alleged  that 
Walden  lukTing  become  a  bankrupt,  his  property 
was  vested  in  his  assignee  for  the  benefit  of  his 
S80*]  creditors,  and  that  the  judicial  *mort- 
gage  of  the  petitioner  could  not  be  affected  by 
a  procedure  in  which  the  petitioner  was  not  a 
party,  and  of  which  he  had  no  notice. 

The  assignee  generally  represents  the  credit- 
ors, and  being  made  a  party  to  the  proceeding 
oo  the  mortgage,  he  appeared  and  denied  the 
allegations  of  the  petition  of  the  mortgagee; 
but  on  the  hearing  the  District  Court  was 
satisfied  of  the  truth  of  the  allegations  in  the 
bill,  and  reformed  the  mortgage  so  as  to  describe 
truly  the  property  intended  to  be  mortgaged. 
It  is  tme  that  Fowler,  the  petitioner,  was  not  a 
party  to  this  proceeding,  and  if  the  action  of 
the  District  Judge  had  here  terminated,  it 
would  be  difiicult  to  maintain  the  decree. 

By  the  11th  section  of  the  Bankrupt  Law  the 
court  had  power  to  order  the  assignee  to  re- 
deem and  discharge  ''any  mortgage  or  other 
pledge  or  deposit,  or  lien  upon  any  property," 
etc  It  also  necessarily  had  the  power,  on  the 
sale  of  mortgaged  premises,  to  distribute  the 
proceeds  as  the  law  required.  And  in  regard 
to  the  property  in  question,  it  appears  that  due 
notice  was  given  to  Fowler  of  the  application 
for  the  sale  of  it  by  Hart,  who  claimed  to  have 
a  special  mortgage  on  it;  and  the  property  was 
substantially  described,  and  the  day  stated  on 
which  the  court  would  act  on  the  application. 
And  in  addition,  a  notice  was  publish^  in  two 
newspapers  ten  days  before  the  time  set  for 
hearing  by  the  court.  The  object  of  this  notice 
was  stat^  to  be,  to  make  an  unembarrassed 
title  to  the  purchaser,  and  enable  Fowler  to 
make  any  objections  he  might  have  to  the  sale, 
and  the  cancelment  of  his  mortgage.  That  the 
rights  of  creditors  were  reserved  as  to  the 
proceeds  of  the  mortgaged  premises  on  a  final 
dlstribotion. 

Whether  the  petitioner.  Fowler,  took  any 
steps  under  this  notice  does  not  appear;  and  in 
the  absence  of  such  evidence,  it  may  well  be 
presumed  that  he  ac<^uiesced  in  the  procedure. 
The  notice  afforded  him  an  opportunity  to  as- 
sert his  rights,  and  to  object  to  the  decree  for 
tlie  reform  of  Hart's  mortgage,  of  which  he 
now  complains,  as  fully  as  if  he  had  been  made 
a  party  to  that  proceeding.  This  he  could  have 
stated  as  an  objection  to  the  sale  of  the  prem- 
ises, or  in  claiming  the  proceeds  of  that  sale. 
The  reform  of  the  mortgage  by  the  court  could 
not  nave  estopped  him  from  the  assertion  of  his 
rights,  as  he  was  not  a  party  to  that  proceeding 
of  the  court.  But,  having  neglected  to  assert 
i4  li.  ed. 


his  rights  on  the  above  occasion,  it  is  now  too 
late  to  set  them  up  against  the  purchaser  of  the 
property  at  the  sale. 

Although  there  is  some  discrepancy  in  the 
description  of  the  property  contained  in  the 
notice  from  that  in  the  decree  reforming  the 
mortgage,  yet  substantially  it  is  believed  to  em- 
brace the  *8ame  property;  and  as  the  ['SSI 
notice  was  served  upon  the  petitioner,  as  hav- 
ing a  mortgage  on  the  property,  we  think  it  was 
sufficient. 

The  decree  of  the  Circuit  Court  is  affirmed, 
with  costs. 

OBOEB. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court 
of  the  United  States  for  the  Eastern  District  of 
liouisiana,  and  was  arg\ied  by  counsel;  on  con- 
sideration whereof,  it  is  now  here  ordered,  ad- 
judged and  decreed  by  this  court,  that  the  de- 
cree of  the  said  District  Court  in  this  cause  bs^ 
and  the  same  is  hereby  affirmed* 


JOHN  H.  HOWARD,  Plaintiff  in  Error, 

V. 

STEPHEN  M.  INGERSOLL. 

JOHN   H.    HOWARD    and   Josephus    Eckolls, 
Plaintiffs  in  Error, 

V. 

STEPHEN  M.  INGERSOLL. 

Construction  of  Act  of  Commissioners  fixing 
western  boundary  of  Georgia — "western  bank 
of  river." 

In  1802,  when  Georgia  ceded  her  back  lands  to  tbe 
United  States,  she  had  Jurisdiction  over  the  whole 
of  the  Chattahoochee  River,  from  its  source  to  the 
thirty-first  degree  of  north  latitude. 

The  rule  is  that,  where  a  power  possesses  a  river, 
and  cedes  the  territory  on  the  other  side  of  it,  mak- 
ing the  river  the  boundary,  that  power  retains  the 
river,  unless  tnere  is  an  express  stipulation  for  the 
relinquishment  of  the  rights  of  soil  and  Jurisdiction 
over  the  bed  of  such  river. 

When  Georgia  ceded  to  the  United  States  all  the 
land  situated  on  tbe  west  of  a  line  running  along 
the  western  bank  of  the  Chattahoochee  River,  she 
retained  the  bed  of  the  river  and  all  the  land  to  the 
east  of  the  line  above  mentioned. 

The  river  flows  in  a  channel,  between  two  banks, 
from  flfteen  to  twenty  feet  high,  between  the  bot- 
tom of  which  and  the  water,  when  the  river  is  at  a 
low  sti^,  there  are  shelving  shores,  from  thirty  to 
sixtr  yards  each  in  width. 

l%e  boundary  line  runs  up  the  river  on  and  along 
its  western  bank,  and  the  Jurisdiction  of  Georgia 
in  the  soil  extends  over  to  the  line  which  is  washed 
by  the  water,  wherever  it  covers  the  bed  of  the 
river  within  its  banks. 

THESE  two  cases  were  argued  and  decided 
together.  The  suits  related  to  the  same 
tract  of  land  and  the  rights  of  the  same  parties, 
although  they  came  up  from  different  states. 
The  firat,  which  is  referred  to  in  the  opinion  of 
the  court  as  No.  121,  was  an  action  on  the  case 
brought  by  Ingersoll  in  the  Circuit  Court  of 
Alabama  (state  court)  to  recover  damages  for 
the  wrongful  obstruction,  by  Howard,  of  the 
Chattahoochee  River,  whereby  the  waters  of 
that  stream  was  backed  in  such  a  manner  as 
to  overflow  Ingersoirs  land  and  obstruct  the 
use  of  his  mill.  This  mill  was  built  between 
the   high   bank   of   the   river  and   low  water 

NOTB. — Effect  of  bounding  grant  on  river  or  tide 
water — see  note,  42  L.R.A.  502. 
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mark,  as  it  was  called,  so  that  when  the  water 
was  high  it  was  overflowed;  but  when  the 
water  was  low,  it  was  on  dry  ground.  At  such 
times,  it  was  worked  by  a  race  fed  from  the 
river  by  means  of  a  wing  dam.  Howard  built 
882*]  a  *dam  below,  which  backed  the  water 
upon  the  mill,  and  impeded  its  operations.  On 
the  trial  of  this  cause  the  jury  returned  a  ver- 
dict in  favor  of  Ingersoll  for  the  sum  of  $4,000. 
The  cause  was  carried  to  the  Superior  Court  of 
Alabama,  where  the  judgment  was  affirmed; 
whence  it  was  brought  to  this  court  under  the 
25th  section  of  the  Judiciary  Act. 
Howard  &  Eckolls,  Plaintiffs  1 

in  Error.  jj^   ^3^    . 

Ingersoll.  J 

This  case  was  brought  by  vrit  of  error  from 
the  Circuit  Court  of  the  United  States  for  the 
District  of  Georgia.  Howard  &  Eckolls,  the 
builders  of  the  dam,  brought  a  suit  against  In- 
gersoll in  the  Superior  Court  of  Muscogee  Coun- 
ty, Georgia,  to  recover  damages  for  an  illegal 
entry  upon  their  land  covered  with  water,  and 
fishing  thereon.  The  jury  found  a  verdict  for 
the  pUkintiffs  for  the  sum  of  $600.  A  bill  of  ex- 
ceptions brought  the  case  up  to  this  court. 

After  these  general  observations  upon  the 
two  cases,  let  us  now  take  them  up  separately; 
and  first  of 

Howard,  Plaintiff  in  Error,] 

V.  y  No.  121. 

Ingersoll.  J 

It  has  been  always  stated  that  this  case  was 
brouffht  from  the  Supreme  Court  of  Alabama. 
The  bill  of  exceptions,  which  was  taken  on  the 
trial  of  the  cause  in  Russell  Circuit  Court,  was 
as  follows: 

Bill  of  Exceptions. 

On  the  trial  of  this  cause  the  plaintiff  (Inger- 
soll) produced  a  patent  from  the  United  States 
to  himself,  dated  in  1802,  to  fractional  section 
No.  11,  township  7,  range  30,  and  proved  title 
in  himself  to  lots  1,  2,  3,  and  4,  in  the  Town  of 
Girard,  lying  in  Russell  County,  Alabama,  and 
specifically  described  in  some  of  the  counts  of 
the  declaration;  said  land  has  for  its  eastern 
boundary  the  State  of  Georgia,  and  is  immedi- 
ately west  of  the  Chattahoochee  River,  on  the 
bank  thereof.  The  river  has,  for  the  most 
part,  high  bluff  banks;  but  in  some  places  the 
banks  are  low  and  the  adjacent  lands  on  either 
side  (where  they  are  low)  are  subject  to  inun- 
dation, for  nearly  a  mile  out  of  the  banks.  Im- 
mediately at  the  plaintiff's  lands  and  lots  there 
are  banks  of  the  river  from  fifteen  to  twenty 
feet  high,  and  very  abrupt,  and  are  high  on 
both  sides  and  above  and  below,  for  consider- 
able distances.  The  abrupt  and  high  banks, 
however,  do  not  extend  down  to  the  water's 
edge  at  ordinaiy  low  water.  The  bed  of  the 
river  at  this  point  is  about  two  hundred  yards 
wide  from  bank  to  bank;  and  by  the  bed  is 
meant  the  space  between  these  abrupt  and  high 
383*]  banks,  and  is  composed  of  rocks  *and 
slues  among  the  rocks  from  one  side  to  the 
other;  ordinary  low  water  and  extreme  low 
water  together  prevail  for  about  two  thirds  of 
the  year,  during  which  time  the  river  is  con- 
fined to  a  channel  about  thirtv  yards  wide,  leav- 
ing the  bed  of  the  river,  as  above  described,  ex- 
posed on  each  side  of  this  channel,  from  thirty 
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to  sixty  yards.  Immediately  under  the  western 
abrupt  and  high  bank,  and  within  the  latitude 
of  the  north  and  south  boundary  line  of  plaia- 
tiff's  land,  said  lines  being  drawn  down  to  the 
water's  6dge,  and  in  the  bed  of  the  river,  as 
above  described,  east  of  said  western  abrupt 
and  high  bank,  the  plaintiff  erected  a  null 
previous  to  1842,  and  continued  the  possession 
and  use  thereof  until  overflowed  by  defendant's 
dam.  The  place  on  which  said  mill  was  sitn- 
ated  was  covered  with  water  in  ordinary  high 
water,  but  was  bare  and  dry  in  ordinary  low 
water. 

To  supply  his  mill  with  water  the  plaintiff 
had  erected  a  wing  dam,  which  ran  in  a  north- 
east direction  into  the  river,  and  supplied  his 
mill  with  water  at  all  seasons,  and  diverts  a 
portion  of  the  stream  to  the  said  mill,  whi^ 
passed  again  into  the  river  above  defendant's 
dam,  and  he,  plaintiff,  had  blown  out  rock  to 
give  room  to  his  mill  wheel. 

It  was  further  proved,  that,  in  1845,  the  de- 
fendant erected  a  dam  across  the  river,  about 
three  hundred  yards  below  the  plaintifl^s  mill, 
and  opposite  the  City  of  Columbus,  Geor^a. 
The  said  dam  was  four  to  five  feet  high,  and 
at  ordinary  low  water  backed  the  water  on 
plaintiff's  mill,  so  as  to  prevent  its  working;  in 
high  water  the  said  dam  made  no  difference, 
as  the  water  was  level  above  it  and  on  both 
s'des  of  it.  The  plaintiff  further  proved  the 
value  of  his  mill  and  the  injury  he  sustained. 
The  defendant  introduced  in  evidence  the  Act 
of  Cession  of  the  State  of  Georgia  to  the  United 
States;  the  Constitution  of  the  State  of  €reor- 
gia;  an  Act  of  the  State  of  Georgia  granting  to 
the  City  of  Columbus,  the  right  to  lay  off  lota 
on  her  river  boundary,  rimning  across  the  Chat- 
tahoochee River,  to  high  water  mark,  on  the 
western  bank  of  said  river.  All  of  which  evi- 
dence, being  printed  in  thie  public  Acts,  are  to 
be  read  and  considered  in  full  as  part  of  this 
bill  of  exceptions. 

The  defendant  also  offered  in  evidence  aa 
authenticated  deed  to  him,  from  the  City  of 
0)lumbus,  granting  him  said  lots,  running 
across  the  river,  and  authority  to  erect  the  dam 
across  the  river;  which  original  deed  and  ac- 
companying plat,  it  is  agreed,  may  form  a  part 
of  this  bill  of  exceptions,  and  may  be  exhibited 
as  such.  The  plaintiff's  land  was  situated  at  a 
point  of  the  river  where  there  were  falls  or 
rapids,  and  where  it  was  not  navigable,  and 
that  it  was  far  above  tide  water,  and  a  fresh- 
water stream,  and  between  Miller's  Bend  and 
Cochei  Creek.  ♦The  defendant's  dam  [•384 
raised  the  water  to  a  point  on  the  western  high 
bank  which  [is]  dry  at  ordinary  low  water. 
One  witness  proved  that  he  never  knew  a  sher- 
iff or  constable  of  Georgia  to  come  over  on  the 
western  bank  to  serve  any  writ,  or  process,  or 
other  official  act;  and  stated  that  he,  the  wit- 
ness, had  good  opportunity  to  know  if  any  such 
thing  had  been  attempted,  as  he  had  lived  on 
the  western  bank  for  ten  years. 

At  the  place  at  which  plaintiff's  mill  was 
erected  the  summit  of  the  bank  was  never  over- 
flowed, even  at  the  highest  stages  of  the  river, 
the  water  of  which  always  remained  several 
feet  below  it.  The  plaintiff  gave  in  evidence 
to  the  court,  which  was  not  allowed  to  go  as 
evidence  to  the  jury,  although  requested  by 
plaintiff,  Acts  of  the  State  of  Georgia,  eonvey- 
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ing  authority  to  the  commissioners  to  negotiate 
the  eession  of  territory  from  Georgia  to  the 
United  States,  and  also  the  Act  of  Georgia  rati- 
fying said  cession;  all  of  which  may  be  read 
from  the  public  acts.     The  court  charged  the 
jury,  that  one  passing  from  Geor^a  to  Ala- 
bama, across  the  Chattahoochee  River,  at  or- 
dinary low  water,  would  be  upon  the  bank  as 
50on  as  he  left  the  water  on  the  western  side. 
although   an   inappreciable  distance  from  the 
water,  and  that  the  line  described  in  the  Treaty 
of  Cession  from  Georgia  to  the  United  States, 
as  running  up  said  river,  and  along  the  western 
bank  thereof,  is  the  line  impressed  upon  the 
land  by  ordinary  low  water;  and  if  they  be- 
liered  the  plaintiffs  mill  was  west  of  that  line, 
and  defendant's  dam  backed  the  water  so  as  to 
obstruct  the  operation  of  said  mill,  the  plaintiff 
was  entitled  to  recover;  to  which  charge  the 
defendant  excepted. 

The  defendant  asked  the  court  to  charge  the 
hiry,  that  if  the  bank  of  the  river  was  ordinary 
low  water  mark,  the  plaintiff  had  no  right  to 
the  use  of  the  water  at  that  stage;  which 
charge  the  court  refused;  to  which  defendant 
excepted,  and  prays  his  exceptions  to  be  signed 
and  sealed,  and  made  a  part  of  the  record  of 
this  cause,  which  is  accordingly  done  in  term 
time.  J.  J.  Woodward.     [1.  s.] 

The  judgment  of  the  Circuit  Court  was  af- 
firmed by  the  Supreme  Court  of  Alabama,  and 
brought  to  this  court  to  be  reviewed,  under  the 
25th  section  of  the  Judiciary  Act. 

Howard  &  Eckolhi,  Plamtiffs 
in  Error, 

v. 
Ingersoll. 

This  action  was  brought  by  way  of  petition 
by  Howard  and  Eckolls,  the  owners  of  the 
dam  below,  against  Ingersoll,  the  owner  of  the 
mill  above,  for  entering  the  close  (ground  cov- 
ered with  water)  of  the  petitioners  and  fishing. 
385*]  Ingersoll  removed  *the  cause  into  the 
Circuit  Court  of  the  United  States,  where  it 
was  tried  in  July,  1850.  The  court  having  re« 
fused  to  charge  the  jury  as  prayed  for  by  the 
plaintiffs,  they  brought  tne  case  to  this  court, 
although  there  was  a  verdict  in  their  favor  for 
1600  damages. 

The  following  is  the  bill  of  exceptions: 

On  the  trial  of  this  cause  the  plaintiffs  proved, 
by  the  articles  of  cession,  dated  on  the  16th 
day  of  June,  1802,  between  the  United  States 
and  Georgia,  that  the  boundary  line  between 
Georgia  and  the  Territory,  now  State,  of  Ala- 
bama, was  a  line  beginning  on  the  western 
hank  of  the  Chattahoochee  River,  and  nmning 
along  the  western  bank  thereof.  And  did  fur- 
ther prove,  by  competent  testimony  of  witness- 
es, both  for  the  plaintiffs  and  on  the  part  of  the 
defendant,  that  at  the  part  of  the  said  River 
Qiattahoochee,  where  the  closes  in  the  said 
dedaration  mentioned  are  situated,  the  said 
rfver  (not  being  a  tide  water,  and  not  being 
■avigmble)  is  considerably  reduced  at  its  lowest 
state,  especially  in  droughts,  being  quite  nar- 
row at  nidi  state,  particularly  in  some  places 
where  it  is  confined  by  rocks  projecting  from 
the  opposite  sides  of  the  river,  and  in  other 
plaeea  spreading  out  more  at  large.  That  be- 
tween the  water  in  this  state  of  the  river,  and 
a  Uch  and  perpendicular  bluff  on  the  western 
or  Alabama  side,  the  distance  varies,  aeeording 
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to  one  witness,  from  30  to  100  yards;  according 
to  another,  the  bluff  banks  are  high  and  precipi- 
tous; at  some  places  they  are  30  feet,  at  others 
100,  and  again  150  feet  from  the  main  channel; 
by  another,  at  the  foot  of  the  bluff  bank  is  a 
flat  space  from  50  to  150  feet  wide,  between  or-  • 
dinary  water  mark  and  the  bluff  bank;  from 
very  low  water  mark  to  the  bluff  bank  is  more 
than  50  to  150  feet.  According  to  another  wit- 
ness it  is  from  100  to  120  feet  from  the  bluff 
bank  to  medium  water  mark,  and  from  80  to 
100  feet  from  medium  water  mark  to  low  water 
mark;  that  this  intermediate  space  is  a  flat  or 
bottom  land,  gradually  descending  from  the 
base  of  the  bluff  to  the  water;  that  in  places 
upon  this  flat  there  is  a  growth  of  shuobery, 
and  some  trees,  such  as  pines,  gums,  oaks,  wil- 
lows, alders,  poplars,  etc.;  that  the  growth  on 
this  flat  would  be  liable  to  be  destroyed  if  the 
flat  were  long  or  often  overflowed;  that  there 
is  a  road  or  cartway  underneath  this  bluff,  a 
grist  mill,  one  post  of  which  stands  in  the  wa- 
ter (the  water  approaching  very  near  the  bluff 
at  that  point),  and  there  being  just  room  be- 
tween the  mill  and  the  bluff  for  the  above  road 
to  pass.  There  is  also  a  saw  mill  (but  not  on 
the  closes  in  the  declaration  mentioned),  and 
a  cotton  gin  factory  under  the  bluff  on  this  flat; 
and  a  small  portion  of  it  has  at  times  been  cul- 
tivated. That  in  the  ordinary  winter  state  of 
the  river  the  water  covers  this  ♦flat  [*S86 
about  half  way  to  the  bluff,  to  the  base  of  a 
bank  or  ridge  of  sand  and  gravel,  having  an 
inclination  of  about  forty-6ve  degrees;  that  in 
very  full  states  of  the  river,  that  is,  in  freshets, 
the  water  covers  the  flats,  reaching  to,  or  nearly 
to,  the  bluff;  and  in  the  freshet  of  1840,  known 
as  the  Harrison  freshet,  it  extended  twelve  feet 
up  the  base  of  the  bluff;  that  the  extent  to 
which  this  flat  is  covered  with  water  varies  with 
the  height  of  the  freshets  in  said  river,  it  being 
all  dry  land  at  the  lowest  state  of  the  river, 
and  a  portion  of  it  being  always,  except  in 
high  freshets,  uncovered  with  water;  that  it  is 
only  in  the  full  state  of  the  river  that  the  wat- 
er overflows  the  sand  bank  or  ridge  before 
mentioned. 

Whereupon  the  plaintiffs  prayed  the  court  to 
instruct  the  jury  that  the  true  interpretation  of 
the  said  article  of  cession  in  the  year  1802,  be- 
tween the  United  States  and  Georgia,  requires 
the  boundary  line  between  the  State  of  Georgia 
and  the  Territory,  now  State,  of  Alabama,  to 
be  drawn  on  and  along  the  western  bank  of  the 
Chattahoochee  River.  And  that  wherever  the 
jury  may  find  that  bank  to  be,  the  jurisdiction 
and  limits  of  the  State  of  Alabama  must  termi- 
nate, and  cannot  pass  beyond  that  line  to, the 
eastward  of  the  same,  but  that  all  east  of  said 
line,  whether  it  be  land  or  water,  is  included 
within  the  limits  and  jurisdiction  of  Georgia, 
and  no  grant  from  the  United  States  or  the 
State  of  Alabama  can  confer  title  to  any  part 
of  the  same,  either  directly  or  indirectly,  either 
by  virtue  of  the  said  grant,  or  as  an  incident  to 
the  same. 

Which  instruction  the  said  court  refused  to 
give,  except  subject  to  this  modification,  to  wit: 
that  the  articles  of  cession  was  an  instrument, 
the  interpretation  of  which  belonged  to  the 
court  and  not  to  the  jury,  and  gave  the  said  in- 
struction subject  to  the  said  modification;  and 
moreover  instructed  the  jury  that,  by  the  true 
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construction  of  those  articles  of  cession,  the 
boundary  line  between  the  State  of  Georgia 
and  Alabama  was  to  be  drawn  on  and  along 
the  western  bank  of  the  Chattahoochee  River 
at  low  water  mark,  when  the  river  was  at  its 
•    lowest  state. 

To  which  refusal  and  instruction  the  plain 
tiffs  except,  and  pray  this  bill  of  exceptions  to 
be  sipfned,  sealed,  and  enrolled,  which  is  done 
this  fifth  day  of  July,  1850. 

Jno.  C.  Nicoll,  [1.  s.] 
District  Judge  for  the  District  of  Georgia. 

These  cases  having  been  brought  before  this 
court  upon  these  two  bills  of  exceptions,  were 
argued  hy  Messrs.  Johnson  and  Berrien  for  the 
plaintiffs  in  error,  and  Mr.  Coze  for  the  defend- 
ant in  error.  The  reporter  gives  the  following 
notes  of  the  argument  of  Mr.  Berrien,  which 
have  been  kindly  revised  by  him,  and 
887*]  *having  no  notes  of  Mr.  Coxe*s  argu- 
ment, begs  to  refer  the  reader  to  the  report  of 
the  Alabama  case,  in  17  Alabama  Reports,  780; 
where  will  be  found  the  argument  of  the  coun- 
sel for  IngersoU,  and  also  the  opinion  of  the 
court  as  delivered  by  Dargan,  Gh.  J. 

Mr.  Coze  contended  that  this  court  had  no 
jurisdiction  over  the  Alabama  case,  because  In- 
gersoU claimed  under  a  title  derived  from 
the  United  States,  and  the  judgment  was  in 
his  favor,  and  not  against  its  validity,  as  re- 
quired by  the  25th  section  of  the  Judiciary 
Act. 

Mr.  Berrien,  for  plaintiffs  in  error: 

I  will  consider,  1st.  The  question  of  juris- 
diction; 2d.  That  of  boundary. 

Jurisdiction.  This  question  arises  under  the 
25th  section  of  the  Judiciary  Act  of  1789,  1 
Stat,  at  Large,  85.  The  object  of  the  section 
is  to  give  appellate  jurisdiction  to  the  Supreme 
Court  of  the  United  States  from  decisions  of 
the  state  courts,  in  all  cases  in  which  it  is  nec- 
essary to  determine  (I  use  the  words  of  the  Act) 
the  validity  of  a  treaty,  of  a  statute,  or  an  au- 
thority exercised  under  the  United  States,  or 
the  construction  of  any  clause  of  the  Constitu- 
tion or  of  a  treaty,  or  of  a  statute  of,  or  com- 
mission held  under,  the  United  States.  No 
further  detail  is  necessary  to  present  the  ques- 
tion of  jurisdiction  than  to  state,  that  the  Unit^ 
ed  States  and  Georgia  both  claimed  lands  lying 
east  and  west  of  the  River  Chattahoochee;  that 
the  United  States  exercised  jurisdiction  over 
them  by  or^nizing  the  Territorv  of  Mississip- 
pi,  recognizmg  in  the  Act  the  claims  of  Geor- 
gia, saving  her  rights,  and  providing  for  the 
appointment  of  commissioners  to  adjust  these 
oonfiicting  claims  (Act  of  1798, 1  Stat,  at  Large, 
549;  Act  of  1800,  2  Stat,  at  Large,  69);  that 
Geor|^a  acquiesced  in  this  proposal;  that  com- 
missioners were  appointed,  and  articles  of  ces- 
sion defining  the  lx)undary  between  the  terri- 
tory, claimed  by  the  United  States  and  by  Geor- 
gia were  duly  executed  and  confirmed.  On  the 
true  ascertainment  of  that  boundary  the  rights 
of  the  parties  in  these  cases  depend. 

Georgia  ceded  to  the  United  States  all  her 
right,  title,  etc.,  to  all  lands  lying  west  of  that 
line.  The  United  States  ceded  to  Georgia  all 
their  right,  title,  etc.,-  to  all  lands  lying  east  of 
it«  The  plaintiffs  in  error,  deriving  their  title 
from  Georgia,  claimed  under  her  original  title, 
modified  as  it  was  by  these  articles;  and  there- 
192 


fore  claimed  also  under  the  United  States,  that 
is  to  say,  under  the  cession  to  Georgia  by  tlie 
United  States  of  all  their  right,  title,  etc.,  to  all 
lands  lying  east  of  a  line*  running  on  and  along 
the  western  bank  of  the  River  Chattahoochee. 
They  'claimed  the  whole  river,  the  [•SSS 
shore  or  flats  between  the  margin  of  the  water, 
\nd  the  bank,  and  founded  their  claim  on  the 
legislative  grant  of  Georgia  and  these  articles 
of  cession  by  the  United  States. 

The  question  in  controversy  between  the 
parties  was,  what  was  the  line  which  they  es- 
tablished. In  No.  121  the  court  decided  it  to 
be  "the  line  impressed  upon  the  land  by  ordi- 
nary low  water."  In  No.  131  it  was  declared  to 
be  "a  line  drawn  on  and  along  the  weatera 
bank  of  the  Chattahoochee  River  at  low  water 
mark,  when  the  river  was  at  its  lowest  state." 

These  decisions  were  therefore  adverse  to 
the  claim  set  up  by  the  plaintiffs  in  error  under 
the  Act  of  Cession  by  the  United  States,  deny- 
ing their  exclusive  right  to  the  river  in  every 
stage,  to  the  shores  and  fiats  between  the  wa- 
ter's edge  and  the  base  of  the  bank,  and  to  its 
inner  edge  or  slope.  The  validity  of  this  claim 
it  is  not  material  to  consider  on  this  question  of 
jurisdiction.  It  is  sufficient  that  it  was  made 
in  the  Supreme  Court  of  Alabama,  that  it  was 
made  under  the  cession  from  the  United  States 
to  Georgia,  from  whom  they  derived  title,  and 
that  that  court  decided  against  it.  In  the  con- 
struction of  the  25th  section  of  the  Judiciary 
Act,  this  court  has  said,  ''It  must  appear  that 
the  right,  title,  etc,  under  a  statute  or  commis- 
sion of  the  United  States,  was  specially  set  up 
by  the'  party  claiming  the  same  in  the  state 
court,  and  the  decision  be  against  the  same." 
Montgomery  ▼.  Hernandez,  12  Wheat.  129. 
But  the  court  has  also  said  that  it  is  "not  nec- 
essary that  the  question  shall  appear  in  the 
record  to  have  been  raised,  and  the  deciaioo 
made  in  direct  and  positive  terms,  ipsisaimis 
verbis ;  it  is  sufficient  if  it  appear  that  the  ques- 
tion must  have  been  varied,  and  must  have  oeen 
decided,  to  induce  the  judgment."  1  Stat,  at 
Large,  86,  in  notes  and  authorities  cited.  Now. 
the  plaintiffs  claimed  under  Georgia.  She  had 
restricted  her  limits,  having,  by  the  Act  of  Ces- 
sion, withdrawn  them  from  the  Mississippi  to 
the  line  agreed  upon  in  those  articles.  To  de- 
termine on  the  validity  of  her  grant  it  was  nec- 
essary to  decide  where  that  line  was,  and  this 
depended  on  the  construction  of  the  articles  ml 
cession — ^the  joint  act  of  the  United  States  and 
Georgia.  A^in,  the  bill  of  exceptions  states, 
that  at  the  point  to  which  this  controversy  ap- 
plies, the  river  is  boimded  by  banks  from  fif- 
teen to  twenty  feet  high;  that  the  bed  of  the 
river,  the  space  between  these  banks,  is  about 
two  hundred  yards  wide;  that  at  ordinary  low 
water  the  channel  is  about  thirty  yards  wide, 
leaving  from  thirty  to  sixty  (or  rather  eighty) 
yards  of  flats  exposed  on  each  side  between  tne 
channel  and  banks;  that  the  mill  of  defendant 
in  error  was  placed  below  the  western  high 
bank  in  the  bed  of  the  river,  and  that  the  site 
of  the  mill  was  covered  with  water  in  ordinary 
high  *  water,  but  was  bare  and  dry  in  [*S8» 
ordinary  low  water.  The  plaintiffs  claimed  the 
western  high  bank,  inclu<ung  the  whole  river, 
the  flats,  and  the  inner  face  of  that  bank,  and 
that  this  was  the  line  defined  in  the  Act  of 
Cession  made  by  the  United  States.     If  this 
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affirmed,  the  defendant  in  error  was 
9L  trespasser,  and  this  judgment  could  not  have 
been  rendered.  It  was  disaffirmed,  and  so  die- 
mlfirming  it  the  court  denied  the  validity  of  the 
Act  of  Gession,  under  which  plaintiff  claimed, 
or  they  gave  a  construction  to  those  articles  ad- 
verse to  his  claim,  and  in  either  case  the  ap- 
pellate jurisdiction  of  this  court  is  manifest. 

But  the  learned  counsel  has  yielded  the 
^oestion  of  jurisdiction  by  conceding,  as  he  has 
done,  that  these  records  "present  but  a  single 
question,  viz.:  what  is  the  true  construction  of 
tnat  part  of  the  compact  between  the  State  of 
Georgia  and  the  United  States,"  etc.  Surely  it 
belongs  to  this  court  to  decide,  in  the  last  re- 
sort, on  the  construction  of  a  compact  entered 
into  by  commissioners  of  the  United  State!> 
acting  under  the  authority  given  by  a  statute 
of  the  United  States. 

But  again,  the  learned  counsel  yields  the 
question  of  jurisdiction  by  contending,  as  he 
may  rightfully  contend,  that  these  actions  *Vere 
local  in  their  character,"  for  then,  espe- 
cially in  the  Alabama  case,  No.  121,  in  which 
alone  the  jurisdiction  of  this  court  is  contested, 
it  becanM  necessary  for  the  Supreme  Ck)urt  of 
Alabama  to  decide  that  the  locus  of  the  alleged 
trespass  was  within  the  limits  of  that  State, 
which  eould  only  be  done  by  giving  a  construc- 
tion to  the  Act  of  Cession,  and  thus  deciding 
the  locality  of  the  line  of  boundary  between 
Georgia  and  Alabama,  which  they  prescribe. 
WitlKHit  this  judgment  could  not  have  been 
rendered  for  the  plaintiff  in  the  court  bellow. 

The  question  of  jurisdiction  is  submitted.  I 
proceed  to  ejcamine  the  question  of  boundary. 

Its  deeision  depends  on  the  construction  to 
be  given  to  the  following  words  in  the  Act  of 
Cession  r  "West  of  a  line  banning  on  the 
westeni  bank  of  the  Chattahoochee  River, 
where  the  same  crosses  the  boundary  line  be- 
twesB  tbe  United  States  and  Spain,  running  up 
the  said  River  Chattahoochee,  and  along  the 
western  bank  thereof;"  and  on  the  mutual 
cession  of  the  United  States  and  OeorT-a  - 
tbs  Unitsd  Statss  ceding  to  Georgia  all  their 
right,  title,  etc,  to  the  territory  lying  east  of 
tlukt  line,  and  Georgia  ceding  to  the  United 
States  all  her  right,  title,  etc,  to  the  territory 
iyin^  west  oi  it.  That  line,  then,  limits  the 
precise  boundary  between  the  contracting  par- 
ties. The  United  States  have  relinquished  all 
daim  to  territory  lyin^  east  of  it;  Georgia  has 
in  like  manner  relinquished  her  daim  to  terri- 
tory lying  west  of  it. 

But  the  learned  counsel  supposes  that  this 
S90*]  eession  by  the  ^United  States  is  value- 
less, beeanse  the  commissioners  of  the  United 
States  exceeded  their  power  in  making  it ;  that 
they  were  limited,  by  tne  Act  creating  the  com- 
mission, to  an  acceptance  of  a  cession  from 
Georgia ;  of  a  cession  of  lauds  lying  west  of  the 
Chattahoochee,  and  were  not  authorized  to  cede 
to  Georgia  the  right,  title,  etc.,  of  the  United 
States  to  territory  lying  east  of  that  line. 

To  give  to  the  learned  counsel  the  whole  ben- 
efit of  bis  argument,  let  it  be  conceded  that 
the  commissioners  of  the  United  States  exceed- 
ed their  powers  in  msKing  the  cession  to  Geor- 
gia; as  the  commissioners  of  Georgia  certainly 
did  exceed  their  powers  in  ceding  to  the  United 
States  all  the  right,  title,  etc.,  of  Georgia  to  the 
territory  lying  weM  oi  a  line  drawn  on  the 
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bank  of  the  Chattahoochee^  for  they  were  limit- 
ed to  a  cession  of  the  territory  lying  west  of  a 
line  seventy  miles  west  of  the  Chattahoochee. 
(Marb.  &  Craw.  Dig.  Laws  Geo.)  Both  parties, 
then,  exceeded  their  powers.  With  a  view  to 
the  amicable  adjustment  of  the  controversy 
they  assumed  to  themselves  powers  which  were 
not  conferred  upon  them.  What  then?  The 
learned  counsel  is  aware  that  the  subsequent 
ratification  of  the  acts  of  an  agent  who  has  ex- 
ceeded his  powers  is  equivalent  to  the  original 
grant  of  the  powers  which  he  has  exercised. 
Now,  Georgia  and  the  United  States  have  ac- 
quiesced in  the  settlement  of  the  controversy 
made  by  the  articles — Georgia  by  an  express 
Act  of  legislation,  the  United  States  by  repeat- 
ed Acts,  resulting  in  the  organization  of  the 
Territory  of  Alabama  and  her  subsequent  ad- 
mission as  a  State. 

We  enter,  then,  upon  the  consideration  of 
the  articles  of  cession,  having  established  our 
claim  to  the  full  benefit  of  the  mutual  cession  , 
of  the  United  States  and  Georgia.  Under  these 
articles  the  plaintiffs  in  error  claim  that  the 
boundary  which  they  describe  is  a  line  begin- 
ning on  the  western  bank  of  the  Chattahoochee, 
running  up  the  river  and  along  the  western 
bank  thereof;  meaning  thereby  the  elevated 
bank,  which,  with  that  on  the  eastern  side, 
contains  the  river  in  its  natural  channel  when 
there  is  the  greatest  flow  of  water. 

The  line  is  to  begin  on  the  bank,  to  run  up 
the  river  and  along  the  bank.  It  is  to  run  up, 
to  indicate  its  direction;  on  and  along  the  bank, 
to  mark  its  locality.  The  line  thus  clings  to 
the  bank. 

What,  then,  is  the  western  bank?  Is  it  the 
margin  of  the  river, — the  varying  line  marked 
by  the  contact  of  the  water  with  the  land,  in 
its  different  stages  of  high,  low,  ordinary  high, 
and  ordinary  low  or  extreme  low  water,  and 
which  of  them?  Or  is  it  the  bank  of  earth 
which,-  with  that  on  its  opposite  side,  contains 
the  river  in  its  natural  channel  when  there  is 
the  greatest  'flow  of  water?  This  in-  ['SQl 
quiry  may  be  considered,  1st.  Technically; 
2d.  With  a  view  to  the  probable  intention  of 
the  parties,  as  that  is  to  be  inferred  from  thjB 
statutory  history  of  the  transaction,  taken  in 
connection  with  the  character  of  the  river  and 
the  consequences  to  result  from  either  construc- 
tion. 

Before  entering  upon  this  inquiry,  there  are 
certain  terms  which  will  occur  in  the  progress 
of  this  discussion,  to  which  it  is  necessary  to 
affix  a  definite  meaning. 

We  are  seeking  to  ascertain  the  meaning  of 
the  expression,  **the  bank  of  a  river.**  What, 
then,  is  a  river?  What  are  its  banks?  A  river 
is  defined  to  be  a  body  of  flowing  water,  of  no 
specific  dimensions,  larger  than  a  brook  or 
rivulet,  less  than  a  sea  —  ''a  running  stream, 
pent  in  on  each  side  by  walls  or  banks."  Wool- 
wich on  Sewers,  51 ;  Rutherf.  90,  91 ;  vide  etiam 
Livingston  v.  Morgan,  6  Mart.  R.  19. 

A  river  is  said  to  be  "pent  in  by  walls  or  • 
banks,"  and  is  thus  contradistinguished  from 
a  sea  or  an  ocean,  which  encompasses  the  land, 
rather  than  is  encompassed  by  it.  A  river 
consists  of  water,  a  bed,  and  banks.  The  bed 
or  channel  is  the  space  over  which  the  water 
flows — "the  hollow  bed  in  which  waters  flow.** 
Nautically,    the    term    "channel**    is    opposed 
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to  ''shallows;"  the  former  indicating  the  deeper 
portion  of  the  stream,  that  along  which  vessels 
pass.  In  ordinary  phraseology,  the  bed  or 
channel  is  the  hollow  space  between  the  banks 
which  bound  the  river.  It  is  usual  in  cases  of 
this  sort  to  refer  to  lexicographers. 

A  bank  is  defined  to  be  ''a  steep  declivity, 
rising  from  a  river,  lake,  or  sea."  (Webster, 
def.  Bank.) 

Ripa  extremitas  terrse,  qus  aqua  alluitur. 
And  again:  Ripa  recte  definitur  id  quod  flumen 
continet  naturalem  vigorem  cursui  sui  tenens. 
(Bay ley's  Latin  Lexicon,  def.  Ripa.) 

Bouvier  says:  '^anks  of  rivers  contain  the 
river  in  its  natural  channel  when  there  is  the 
greatest  fiow  of  water."  Bouv.  L.  Diet.  def. 
Banks  of  Rivers;  Morgan  v.  Livingston,  ante. 

Mr.  Justice  Story  defines  shores  or  fiats  to  be 
the  space  between  the  margin  of  the  water  in 
a  low  stage,  and  the  banks  which  contain  it  in 
its  greatest  fiow,  thus  distinguishing  fiats  or 
*  shores  from  banks.  Thomas  v.  Hatch,  3  Sumn. 
178. 

Chief  Justice  Parsons,  citing  Lord  Hale's 
definition  of  the  term  "shores,"  considers  it  as 
synonymous  with  fiats,  and  therefore  substi- 
tutes this  latter  expression.  Storer  v.  Freeman, 
6  Mass.  R.  438,  439.  His  opinion  in  that  case 
confirms  the  position  for  which  we  are  con- 
tending. Chief  Justice  Parker  holds  a  similar 
doctrine.  Hatch  v.  Dwight,  17  Mass.  R.  289, 
298. 

Chief  Justice  Marshall  says:  The  shores  of 
a  river  border  on  the  water's  edge."  Handley's 
Lessee  v.  Anthony,  5  Wheat.  374,  386. 
892*]  *If  the  shore  borders  on  the  edge  of 
the  water,  it  must  extend  outwards  to  the 
bank,  and  therefore  cannot  be  the  bank,  which, 
in  certain  stages  of  the  river,  it  separates  from 
the  water's  edge. 

A  river,  then,  consists  of  water,  a  bed  and 
banks;  these  several  parts  constituting  the 
river,  the  whole  river.  It  is  a  compound  idea; 
it  cannot  exist  without  all  its  parts.  Evaporate 
the  water,  and  you  have  a  dry  hollow.  If  you 
could  sink  the  bed,  instead  of  a  river  you 
would  have  a  fathomless  gulf.  Remove  the 
bank,  and  you  have  a  boundless  fiood.  He 
who  owns  the  river  must  therefore  own  the 
water,  the  bed,  and  the  banks;  since  these  are 
parts  of  that  which  belongs  to  him— the  ele- 
ments which  constitute  the  river,  of  whieh  he 
is  owner. 

1.  The  question  of  boundary  considered  tech- 
nically. I  proceed  to  consider,  first,  the  lan- 
guage of  the  articles  of  cession;  the  description 
of  the  river  in  the  record;  the  position  of  the 
mill  of  the  defendant  in  error. 

The  articles  of  cession  are  found  in  Hotchk. 
Dig.  Laws  Ga.  83.  Its  language  is  familiar 
to  the  court.  It  requires  the  line  to  run  on  and 
along  the  western  bank. 

The  description  of  the  river  is  found  in  How- 
ard V.  Ingersoll,  Ree.  p.  6;  Howard  &,  Eckolls 
v.  Ingersoll,  Rec.  p.  4.  It  is  described  as 
bounded — "pent  in" — byhiffh  banks,  up  to 
which  it  sometimes  fiows,  being  two  hundred 
yards  wide,  while  at  others  it  is  reduced  to  a 
channel  thirty  yards  in  width. 

The  eastern  boundary  of  defendant's  land  is 
the  State  of  Georgia.  Howard  v.  Ingersoll,  Rec. 
p.  6.  His  mill  site  is  in  the  bed  of  the  river, 
and  if  covered  with  water  at  ordinary  high 
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water.  It  is  not  on  the  high  bank,  nor  at  its 
base;  for  a  cart  road  passes  between  the  mill 
and  the  bottom  of  the  bank.  Howard  Sl  Eck- 
olls V.  Ingersoll,  Rec.  p.  4. 

The  Supreme  Court  of  Alabama  decided  that 
this  mill  site  was  within  the  State  of  Alabama, 
in  al.  verba,  that  a  mill  site  in  the  bed  of  the 
river,  between  which  and  the  bank  there  was  a 
cart  road,  and  which  mill  site  was  overflowed 
at  ordinary  high  water,  was  west  of  a  line 
drawn  on  and  along  the  western  bank -of  the 
Chattahoochee  River. 

The  grounds  of  that  decision  it  is  mj  duty 
to  examine.    It  rests — 

1.  On  the  consideration  of  convenience. 

2.  On  cases  relative  to  riparian  rights,  as  cal- 
culated to  show  that  the  term  'liank"  may  be 
considered  as  equivalent  to  low  water  mark. 

3.  On  the  supposed  analogy  of  the  case  of 
Handley's  Lessee  ▼.  Anthony,  to  this  case. 

A  brief  remark  on  each  of  these.  To  tlie 
argument  of  convenience,  I  might  safely  reply 
in  the  lanp^age  of  the  maxim,  *Cu]us  [*StS 
est  dare,  ejus  est  disponere.  Georgia  yielded  to 
the  United  States,  almost  ^gratuitously,  the  Tmst 
domain,  which  now  constitutes  the  States  of 
Alabama  and  Mississippi.  She  had  a  perfect 
right  to  prescribe  the  limits  of  her  cession,  and 
to  consult  her  own  convenience  in  determining 
them.  But  what  is  the  inconvenience?  It  is 
said,  It  would  be  burdensome  to  the  citisens 
of  Alabama,  to  answer  in  the  courts  of  Georgia 
for  offenses  committed  on  the  western  margin 
of  the  Chattahoochee  River.  But  this  would 
be  true  also  of  the  Flint,  Ocmulgee,  or  any  of 
the  other  great  rivers  of  Georgia.  The  incon- 
venience should  be  considered  before  the  act  is 
committed.  But  the  Supreme  Court  of  Ala- 
bama was  influenced,  also,  by  a  consideration 
of  the  convenience  of  Georgia,  and  decided  to 
devest  Georgia  of  all  that  part  of  the  bed  of  the 
river  which  lies  between  the  foot  of  the  bank, 
and  low  water  mark,  because  it  would  be  incon- 
venient to  her  to  exercise  jurisdiction  over  it. 
Why  more  so  than  over  the  eastern  side  of  a 
river  which,  according  to  the  decision  of  the 
Supreme  Court  of  Alabama,  is,  for  nine  pionths 
of  the  year,  only  thirty  yards  wide? 

This  argument  of  convenience  will,  however, 
be  considered  hereafter  in  examining  the  cas^ 
of  Handley's  Lessee  v.  Anthony. 

I  proceed  with  the  consideration  of  the  opin- 
ion of  the  Supreme  Court  of  Alabama. 

In  commenting  on  the  decision  of  the  court 
in  Hatch  v.  Dwight,  ante,  and  quoting  the 
words  of  Chief  Justice  Parker,  who  says,  "the 
owner  may  sell  the  land  without  the  privilege 
of  the  stream,  as  he  will,  if  he  bounds  his  grant 
by  the  bank,"  the  Supreme  Court  of  Alabama 
proceeds  as  follows :  **Now,  I  admit  that  if  the 
grant  be  limited  to  the  bank  of  the  river,  the 
the  land  covered  by  the  water  will  not  pass  by 
it,  that  is,  the  bed  of  the  river  will  not  be 
granted;  but  we  consider  it  well  settled,  that 
if  land  be  granted  on  a  running  stream,  not 
navigable,  and  in  which  the  tide  does  not  ebb 
and  flow,  and  the  words  used  to  designate  the 
boundary  be  the  river,  or  the  bank  of  the  river. 
then  the  grant  will  extend  to  the  middle  of  tb» 
stream,  unless  there  be  some  other  expressSon 
used,  or  some  other  circumstance,  showing  that 
the  parties  did  not  intend  th^t  the  grant  should 
extend  ad  filum  aqius.* 
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Now,  with  great  respect  to  the  Supreme  Court 
of  Alabama,  I  am  utterly  unable  to  distin- 
guish between  a  grant  which  is  "limited  to 
the  bank  of  a  river/'  and  one  in  which  "the 
words  used  to  designate  the  boundary"  are 
^he  bank  of  the  river."  I  have  supposed  that 
the  boundary  of  a  grant  was  the  limit  of  the 
grant,  and  that  was  to  be  ascertained  by  *'the 
words  used  to  designate"  it,  and  yet  the  Su- 
preme Court  of  Alabama,  admitting  that  a 
grant,  which  is  limited  to  the  bank  of  a  river, 
S94*]  *must  stop  at  the  bank,  nevertheless 
decides  that  a  grant,  in  which  the  words  used 
to  designate  the  boundary  are  the  bank  of  the 
river,  will  extend  ad  filum  aquee,  to  the  middle 
of  the  river,  and  proceeds  to  determine  that  the 
defendant's  grant,  which  is  bounded  by  the 
bank,  extends  to  ordinary  low  water  mark,  and 
includes  the  site  of  his  mill,  which  is  in  the 
bed  of  the  river,  separated  from  the  bank  by  a 
cart   road,   and   overflowed   at   ordinary    high 


I  rabmit  to  your  honors  that  the  rights  of  the 
plaintiffs  in  error  cannot  be  sacrificed;  that  the 
boondary  of  the  State  of  Georgia  cannot  be 
removed  from  the  permanent  bank,  on  and 
along  which  it  was  to  run,  by  this  process 
of  reasoning.  In  commenting  on  the  case  of 
Handley's  Lessee  v.  Anthony,  the  Supreme 
Coort  of  Alabama  say:  But  Judge  Marshall, 
who  delivered  the  opinion,  did  note  that  the 
word  •*river,'*  and  not  "bank,"  was  used;  hence 
it  is  supposed  that  if  the  term  "bank"  had  been 
used  instead  of  "river,"  the  court  would  not 
have  held  low  water  mark  to  be  the  line ;  but  I 
think  all  must  admit  that  the  river  is  insep- 
arably connected  with  the  bank,  even  if  the 
bank  be  not  included  within  the  legitimate 
meaning  of  the  term  "river,"  and  being  thus 
connected,  the  bank  begins  where  the  water 
touches  the  land,  and  we  can,  therefore,  keep 
within  the  l*»*?itimate  meaning  of  the  terra 
"bank,"  and  fix  the  line  at  low  water  mark. 
Now,  this  is  to  assume  the  whole  question  in 
controversy — to  assert  that  the  uncovered  por- 
tion of  the  bed  of  a  river,  that  which  is  left 
bare  by  the  retiring  waters,  constitutes  its 
bank,  although  the  very  day  after  such  a  de- 
cision had  b^n  pronounced,  what  is  thus  de- 
nominated a  bank  should  resume  its  proper 
character  of  a  bed,  and  be  covered  by  the 
waters  of  the  river  in  their  fuller  flow.  And 
the  aaaomption  is  made  in  direct  opposition  to 
authority,  which  makes  the  bank  of  a  river  to 
be  part  of  the  river,  not  a  distinct  thing,  "in- 
aeparably  connected"  with  it,  but  part  and 
parcel  of  the  river  itself— one  of  the  elements 
of  that  compound  idea,  which  is  expressed  by 
the  term  **river,"  indispensable  to  its  exist- 
ence. Who  can  conceive  the  idea  of  a  river 
without  banks?  As  I  have  before  said,  such  a 
body  of  flowing  water  would  not  be  a  river,  but 
a  boundless  flood.  Hence,  in  the  language  of 
aathority,  a  river  is  said  to  consist  of  water, 
bed,  and  banks,  "inseparably  connected,"  in- 
deed, but  so  connected  as  part  and  parcel  of 
one  great  whole,  the  river. 

The  argument  of  the  Supreme  Court  of  Ala- 
bmnuL  makes  the  bed  of  the  river  (that  portion  of 
it  which  is  left  bare  at  low  water )4  its  bank, 
while  the  real  bank,  that  by  which  the  waters 
of  the  river  are  "pent  in,"  in  their  fuller  flow, 
ia  divorced  from  all  connection  with  the  river, 
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of  which  we  have  seen  that  •it  con-  [•SQS 
stitutes  an  essential  part.  And  again;  it  is  a 
mere  assumption  of  the  question  in  controversy, 
for,  if  bowing  to  the  authority  of  that  high 
tribunal,  we  were  to  admit  that  because  the 
river  and  the  bank  are  inseparably  connected, 
the  bank  must  begin  where  the  water  touches 
the  land,  it  would  no  more  follow  that  this  rule 
was  to  be  applied  in  the  lowest  than  in  the 
highest  or  medial  state  of  the  river. 

But  the  court  proceeds.  Having  admitted 
the  position  stated  by  Judge  Parker,  in  Hatch 
V.  Dwight,  that  "the  owner  of  land  (lying  on  a 
stream)  may  sell  the  land,  without  the  privi- 
lege of  the  stream,  as  he  will  if  he  bounds  his 
grant  by  the  bank,"  and  uno  flatu  affirmed,  that 
a  grant  of  land  so  situated,  in  which  "the 
words  used  to  designate  the  boundary  are  the 
bank,"  will  extend  to  the  middle  of  the  stream, 
thus  making  a  distinction  not  obvious  to  ordi- 
nary intelligence,  between  a  grant,  which  is 
bounded  by  a  bank,  and  one  in  which  the  bank 
is  designated  as  the  boundary,  they  declare :  "It 
may,  however,  be  safely  said,  that  when  a  pri- 
vate grant  is  bounded  by  the  bank,  or  a  run- 
ning stream,  in  which  the  tide  does  not  ebb  and 
flow,  no  well-considered  case  can  be  found  that 
limits  the  grant  short  of  low  water  mark,  un- 
less there  are  other  words  or  expressions  used 
in  the  deed,  showing  that  the  parties  did  not  in- 
tend that  the  grant  should  extend  to  low  water 
mark" — ^thus  plainly  contradicting  the  admis- 
sion previously  made  in  commenting  on  the 
case  of  Hatch  v.  Dwight.  Now,  without  insist- 
ing on  this  recalled  admission,  I  venture  to 
submit  to  your  Honors,  looking  to  the  fact  that 
the  defendant's  eastern  boundary  is  the  State 
of  Georgia,  whose  western  boundary  is  a  line 
drawn  on  and  along  the  western  bank  of  the 
Chattahoochee;  that  no  surveyor's  chain,  act- 
ing under  the  authority  of  the  United  States, 
or  Alabama,  has  ever  been  stretched  east  of  that 
permanent  or  elevated  bank.  Looking  to  these 
facts,  I  venture  to  submit,  nay,  even  to  afiirm, 
that  no  well  or  ill-considered  case  can  be  foimd 
(that  which  we  are  considering,  alone  except- 
ed) which  would  extend  the  defendant's  grant 
one  inch  beyond  that  line.  It  is  so  bounded  by 
its  express  terms,  and  no  intendment  can  carry 
it  further.  The  doctrine  of  riparian  rights  can 
have  no  place  here.  These  are  accessory,  inci- 
dental to  the  principal  grant;  but  both  the 
principal  and  its  incident  must  apply  to  lands 
within  the  jurisdiction  of  the  granting  power. 

The  defendant's  grant  can  neither  directly  or 
by  intendment  extend  one  inch  beyond,  and 
eastward  of  a  line  drawn  on  and  along  the 
western  bank  of  the  Chattahoochee,  for  then 
it  would  pass  into  the  jurisdiction  of  another 
sovereignty.  Since,  as  well  by  virtue  of  her 
original  title,  as  by  the  express  cession  of  the 
United  States,  all  east  of  that  line  belongs  to 
Georgia. 

*I  will  now  examine  the  case  of  [*390 
Handley's  Lessee  v.  Anthony,  for  the  purpose 
of  determining  the  supposed  analogy  of  that 
case  to  this. 

Two  things  are  there  decided: 

1.  That  a  tongue  of  land  projecting  from  the 
main  land  of  Indiana,  between  which  and  the 
main  land  there  is  a  narrow  channel  made  by 
the  waters  of  the  Ohio,  when  they  are  high; 
but  which  is  dry  until  the  river  is  ten  feet 
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above  its  lowest  state,  the  inhabitants  of  which 
had  always  paid  taxes  to  and  voted  in  In- 
diana, which  had  been  considered  within  its  ju- 
risdiction while  it  was  a  territory,  and  after  it 
became  a  state,  while  the  jurisdiction  of  Ken- 
tucky had  never  been  extended  over  them — 
that  such  a  body  of  land  was  not  an  island 
within  the  State  of  Kentucky. 

2.  That  under  the  cession  by  Virginia  to  the 
United  States  of  her  territory,  northwest  of  the 
River  Ohio,  the  State  of  Indiana,  formed  out 
of  that  territory,  extended  to  low  water  mark. 

In  examining  this  case,  it  is  very  manifest 
that  in  determining  the  rights  of  the  parties,  it 
was  only  necessary  to  decide  the  first  of  these 
propositions,  viz.:  That  what  was  claimed  as 
an  island  was,  in  fact,  part  of  the  main  land  of 
Indiana,  only  occasionally  and  partially  separa- 
ted from  it  by  a  bayou,  making  part  of  the 
River  Ohio,  mingling  with  other  streams,  and 
returning  to  the  river.  The  matter  in  contro- 
versy was  determined  by  this  decision.  The 
question  of  the  extent  of  the  boundary  of  In- 
diana was  not  necessarily  involved  in  it.  Any 
opinion  upon  it  was  therefore  obiter,  not  bind- 
ing upon  the  court,  and  open  to  examination  by 
counsel.  But  it  will  not  be  necessary  to  exer- 
cise this  privilege.  The  rights  of  plaintiffs  in 
error  will  be  protected  from  the  mfluence  of 
this  opinion,  by  showing  the  diversity  between 
the  cases. 

This  opinion  is  founded, 

1st.  On  the  words  of  the  cession,  which  trans- 
fer to  the  United  States,  "territory  situate,  ly- 
ing, and  being  northwest  of  the  River  Ohio." 
The  difference  between  the  cases  is  striking. 
Georgia  cedes  to  the  United  States  all  her  ter- 
ritory lying  west  of  a  line  to  be  drawn  on  and 
along  the  western  bank  of  the  Chattahoochee 
River.  The  territory  ceded  by  Virginia  is 
bound  by  the  river;  that  yielded  by  Georgia, 
by  a  line  drawn  on  the  western  bank  of  the 
river.  The  importance  attached  by  the  court 
to  this  diversity  in  the  terms  of  the  two  ces- 
sions is  manifest.  In  pronouncing  the  opinion 
in  Handley's  Lessee  v.  Anthony,  the  Chief  Jus- 
tice says,  not  casually  or  incidentally,  but  de- 
liberately and  of  set  purpose,  and  as  a  precau- 
tion indispensable  to  the  inquiry  (in  substance), 
that  in  pursuing  this  inquiry,  the  court  must 
recollect  that  it  is  the  river  and  not  the  bank, 
397*]  which  constitutes  •the  boundary.  Now, 
why  this  precaution,  if  this  diversity  in  the 
terms,  the  boundary  by  the  "river"  or  by  the 
"bank,"  would  make  no  difference  as  to  the  ex- 
tent of  the  grant?  The  same  distinction  is 
recognized  by  Mr.  Justice  Story,  in  Thomas  v. 
Hatch,  ante;  by  Chief  Justice  Parker,  in  Hatch  v. 
Dwight,  before  cited;  and  again  by  Mr.  Justice 
Story,  in  Dunlap  ▼.  Stetson,  4  Mason,  349,  366. 

There  is  then  an  essential  difference  between 
the  boundary  in  this  case,  and  that  in  Hand- 
ley's  Lessee  v.  Anthony,  between  a  boundary  by 
a  river,  and  on  a  bank. 

2.  The  next  ground  of  the  decision  in  that 
case,  was  the  difficulty  of  drawing  any  other 
line,  where  a  river  is  the  boundary.  Here  the 
diversity  which  I  have  just  remarked  upon,  is 
again  recognized.  The  difficulty  is  supposed  to 
exist  where  a  river,  not  where  a  bank  is  the 
boundary.  To  apply  the  decision  in  that  case 
to  the  one  at  bar,  is  to  assume  the  question  in 
controversy  here,  and  entirely  to  disregard  the 


distinction  so  emphatically  stated  by  the  Chief 
Justice  in  that  case. 

But  what  is  this  difficulty?  The  rights  of 
riparian  proprietors  on  navigable  rivers  are  lim- 
ited to  high  water  mark.  3  Kent's  Com.  7th 
ed.  514.  On  non-navigable  rivers  to  the  thread 
of  the  stream. 

Mr.  Justice  Wayne  delivered  the  opinion  oi 
the  court: 

The  point  for  decision  in  these  cases  is  one  of 
boundary,  between  the  States  of  Georgia  and 
Alabama.  It  is,  what  is  the  line  of  Georgia  on 
the  western  bank  of  the  Chattahoochee  River, 
from  the  31st  deg.  north  latitude,  "where  the 
same  crosses  the  boundary  line  between  the 
United  States  and  Spain;  running  thence  up 
the  said  River  Chattahoochee,  and  along  the 
western  bank  thereof,  to  the  great  bend  thereof, 
next  above  the  place  where  a  certain  creek  or 
river  called  *Uchee'  (being  the  first  consider- 
able stream  on  the  western  side,  above  the 
Cussetas  and  Coweta  towns),  empties  into  the 
said  Chattahoochee  River." 

Its  determination  depends  upon  what  were 
the  limits  of  Georgia  and  her  ownership  of  the 
whole  country  within  them,  when  that  State, 
in  compliance  with  the  obligation  imposed  upon 
it  by  the  revolutionary  war,  conveyed  to  the 
United  States  her  unsettled  territory;  and 
upon  the  terms  used  to  define  the  boundaries  of 
that  cession. 

In  the  case  from  Alabama,  "the  court 
charged  the  jury,  that  one  passing  from  Georgia 
to  Alabama,  across  the  Chattahoochee  River, 
at  ordinary  low  water,  would  be  upon  the 
bank  as  soon  as  he  left  the  water  on  the  west- 
ern side,  although  an  inappreciable  distance 
from  the  water;  and  that  the  line  described  in 
the  Treaty  of  Cession  from  Geor^  to  the 
United  States,  as  running  *up  said  river  [*S98 
and  along  the  western  bank  thereof,  is  the  line 
impressed  upon  the  land  by  ordinary  low 
water;  and  if  they  believed  the  plaintiff's  mill 
was  west  of  that  line,  and  the  defendant's  dam 
backed  the  water  so  as  to  obstruct  the  opera- 
tion of  the  mill,  the  plaintiff  was  entitled  to 
recover." 

In  the  case  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Georgia,  the 
District  Judge  presiding,  the  jur^  was  in- 
structed "that  by  the  true  construction  of  these 
articles  of  cession,  the  boundary  line  between 
the  State  of  Georgia  and  Alabama  was  to  be 
drawn  on  and  along  the  western  bank  of  the 
Chattahoochee  River,  at  low  water  mark,  when 
the  river  was  at  its  lowest  state." 

All  of  us  think  that  both  of  these  instructions 
were  erroneous,  though  there  is  a  difference 
among  us  as  to  the  construction  given  by  the 
majority  of  the  court  to  the  article  defining 
the  boundary  of  Georgia  upon  the  river,  ana 
the  reasoning  in  support  of  it.  These  differ- 
ences will  be  seen  in  the  opinions  which  our 
brothers  have  said  they  meant  to  give  in  these 
cases. 

We  will  now  give  our  views  of  what  were 
the  limits  of  the  State  of  Georgia  when  it  ceded 
its  unsettled  territory  west  of  the  Chatta- 
hoochee River  to  the  United  States;  that 
State's  then  ownership  of  the  whole  of  it,  cit- 
ing in  support  of  our  conclusions  indisputable 
historical  facts,  and  the  legislation  of  Georgia* 
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of  Sootk  Ovoliiia,  and  of  tlie  United  States, 
upon  the  subject 

It  is  well,  known  to  all  of  ns,  when  the  eol- 
OBies  dissolved  their  connection  with  the  mo- 
tlier  countrj  b^  the  Declaration  of  Inde- 
pendence, that  it  was  understood  by  all  of 
them,  that  each  did  so,  with  the  limits  which 
belonged  to  it  as  a  colony.  There  was  within 
the  lunits  of  several  of  them,  a  large  extent  of 
unsettled  territory.  Other  states  htid  little  or 
none. 

The  latter  contended,  as  all  of  them  had  unit- 
ed in  a  common  Declaration  of  Independence, 
and  in  a  c<Hnmon  war  to  secure  it,  which  no 
one  oolony  could  do  for  itself,  that  the  unset- 
tled lands  within  the  former  ought  to  become 
a  common  property  among  all  of  the  States. 

On  the  0th  of  September,  1780,  Congress  rec- 
ommended this  subject  to  the  consideration  of 
the  States.  On  the  10th  of  October  after,  it 
was  reeolved  by  Congress  "that  the  unappro- 
priated lands  that  may  be  ceded  or  relinquished 
to  the  United  States  by  any  state,  should  be 
disposed  of  for  the  common  benefit  of  the  Unit- 
td  States;  and  be  settled  and  formed  into  dis- 
tinct republican  states;  which  shall  become 
members  of  the  federal  union  and  have  the 
same  ri^ts  of  sovereignty,  freedom,  and  in- 
dependence, as  the  other  States."  3  Journals 
of  Congress,  516,  535. 

Frotn  these  references  we  have  the  whole 
policy  of  Congress  concerning  those  unsettled 
territories,  so  happily,  since,  consummated 
St9*]  *fay  the  States  and  b^  Congress.  It 
was  not,  however,  achieved  without  some  de- 
lays and  objections  from  the  states  to  which 
these  lands  belonged.  Some  of  the  states, 
3lsrv]and  takine  the  lead,  refused  to  sign  the 
articles  of  confederation  until  after  strong  as- 
surances had  been  given  that  such  cessions 
would  be  made.  And  when  that  State  did  so,  it 
was  with  the  declaration  that  she  did  not  re- 
linquish or  intend  to  relinquish  the  right  which 
she  had  with  the  other  states  to  the  "back 
country,"  as  she  termed  the  unsettled  lands 
within  the  limits  of  some  of  the  States. 

Early  in  1781,  Virginia  made  such  a  relin- 
quishment. New  York  quickly  followed,  and 
Massachusetts  and  Connecticut,  always  willing 
to  make  any  sacrifice  for  the  common  cause, 
relinquished  their  unsettled  lands  after  the 
war  had  been  concluded. 

The  cause  assigned  by  each  of  these  four 
States  for  doin^  so,  and  the  principles  upon 
which  these  cessions  were  accepted  by  the  Unit- 
ed States,  involved  North  and  South  Carolina 
and  Georgia  in  the  obligation  to  do  the  same. 
Though  not  done  for  several  years,  it  was  never 
denied  bv  either  of  these  States. 

All  of  the  states  had  been  actuated  by  the 
same  spirit  for  independence.  When  the  war 
had  beoi  happily  concluded,  all  of  them  looked 
to  the  wild  territory  within  the  United  States, 
as  the  first  source  from  which  revenue  could 
be  raised  to  pay  the  war  debt  of  the  Union. 
It  then  was  $42,000,000. 

It  would  be  difficult  to  say  which  class  of  its 
creditors  had  the  strongest  claims  upon  the 
justice  and  gratitude  of  the  people  of  the  Unit- 
ed States.  But  all  felt»  and  it  was  conceded  by 
ike  stber  classes  of  creditors,  that  the  soldiers 
w1h>  bad  patiently  boras  the  privations  of  the 
ieM,  aad  bravely  met  its  kanrds  to  seevre  the 
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liberties  of  the  country,  ought  ts  have  their 
claims  paid  by  nortions  of  the  public  lands, 
with  certain  available  securities  from  Congress 
for  the  residue. 

From  these  references  we  learn  that  the 
States  entered  into  the  Union,  with  the  under- 
standing by  all  of  them,  that  each  had  an  un- 
diminished sovereignty  within  its  colonial 
limits.  That  there  were  within  the  limits  of 
some  of  them  imsettled  lands  over  which  Con- 
gress had  no  legislative  control.  But  that  it 
was  early  recognized  by  these  States  whilst  the 
articles*  of  confederation  were  in  the  course  of 
ratification  and  immediately  after  they  were 
completed,  that  their  unsettled  territories  were 
to  be  transferred  bv  them  to  the  United  States, 
to  be  disposed  of  for  the  common  benefit,  and 
to  be  formed  into  distinct  republican  states, 
with  all  the  rights  and  sovereignty  of  the  other 
states. 

We  have  seen  that  relinauishments  had  been 
made  by  Virginia,  New  York,  Massachusetts, 
and  Connecticut.  Southern  Carolina  did  the 
same  in  1787,  after  the  settlement  of  her  terri- 
torial disputes  with  Georgia. 

*We  will  now  state  wlmt  those  dis-  [*400 
putes  were,  and  how  they  were  adjusted,  in 
order  that  the  jurisdiction  of  the  State  of  Geor- 
gia, and  that  State's  ownership  of  the  whole 
territory  ceded  by  it  to  the  United  States  in 
1802,  may  be  fully  understood,  in  connection 
with  the  principles  or  rules  by  which  its  west- 
em  boundary  upon  the  diattahoochee  River 
must  be  interpreted. 

Georgia  was  originally  a  province,  formed 
by  royal  prerogative,  out  of  a  portion  of  that 
territonr  which  was  within  the  chartered  limits 
of  South  Carolina.  It  was  a  corporation  under 
the  title  of  'Trustees  for  establishing  the 
Colony  of  Georgia  in  America,  which  was  to 
continue  for  twenty-one  years,  with  power  in 
the  trustees  to  form  laws  and  regulations  for 
its  government,  after  which  all  the  rights  of 
soil  and  jurisdiction  were  to  vest  in  the  crown." 

It  was  described  in  the  Act  of  Incorporation, 
"as  all  those  lands,  countries,  and  territories, 
situate,  lying,  and  being  in  that  part  of  South 
Carolina  in  America,  which  lies  from  the  north- 
em  stream  of  a  river,  then  commonly  called 
the  Savannah,  all  along  the  sea  coast  to  the 
southward  under  the  most  southern  stream 
of  a  certain  other  great  water  or  river,  called 
the  Alatamaha,  and  westward  from  the  heads 
of  the  said  rivers  respectively  in  direct  lines  to 
the  South  Seas." 

It  may  be  well  here  to  say,  that  the  power  of 
the  King  to  alter,  change,  enlarge,  or  diminish 
the  limits  of  his  royal  governments  in  America, 
cannot  be  denied.  "Those  governments  were  of 
two  kinds,  royal  and  proprietary.  In  the  for- 
mer, the  right  of  the  soil  and  jurisdiction  re- 
mained in  the  crown,  and  their  boundaries,, 
though  described  in  letters  patent,  were  sub- 
ject to  alteration  at  its  pleasure ;  for  as  it  pos- 
sessed the  right  of  soil  and  government,  and 
delegated  them  to  its  governors  during  pleas- 
ure, it  might  dispose  of  them  in  what  manner 
and  to  whom  it  thought  fit,  might  alter,  extend 
or  abridge  them  as  its  inclination  or  policy 
might  declare.  In  proprietary  governments 
the  right  of  soil  as  well  as  jurisdiction  was 
vested  in  the  proprietors.  These  charters  were 
in  the  nature  of  grants,  and  their  limits  beinir 
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fixed  by  these  charters,  could  not  be  altered  but 
by  their  consent." 

South  Carolina,  then,  could  not  object  either 
to  the  first  charter  given  to  Georgia,  or  to  the 
subsequent  extension  of  its  boundaries  by  the 
King,  though  forming  a  part  of  what  had  been 
within  the  charter  of  that  royal  colony. 

In  1763,  Great  Britain  having  then  acquired 
— by  Treaty  with  Spain — Florida,  Pensacola, 
and  all  that  Spain  had  held  in  North  America, 
east  and  southeast  of  the  River  Mississippi ;  all 
of  that  coimtry  between  the  Alatamaha  and 
Florida,  originally  within  the  chartered  limits 
401*]  of  South  Carolina,  but  which  had  *al- 
ways  been  disputable  territory  between  Eng- 
land and  Spain,  the  then  Governor  of  South 
Carolina  assumed  to  be  at  his  disposal  under 
his  royal  commission.  Within  the  year  1763 
he  granted  to  many  persons  in  Carolina  large 
tracts  of  land,  lying  between  the  Alatamaha 
and  St.  Mary's  rivers.  His  power  to  do  so  was 
objected  to  by  Georgia,  but  her  remonstrances 
were  not  regarded.  The  subject  was  brought 
to  the  notice  of  the  Board  of  Trade.  The  Gk>Y- 
emor's  conduct  was  disapproved,  declared  to 
be  unwarrantable,  and  orders  were  given  that 
no  charters  or  grants  should  be  issued  for  lands 
on  the  south  of  the  Alatamaha  River,  which 
had  been  surveyed  under  warrants  from  South 
Carolina.  But  as  surveys  had  been  made  under 
the  Governor's  warrants,  and  grants  issued  by 
South  Carolina  for  the  lands,  before  the  orders 
of  the  Board  of  Trade  were  received,  they  were 
not  formally  recalled.  These  transactions, 
however,  excited  much  attention  at  the  time  in 
England,  from  the  representations  which  were 
made  concerning  them  by  Governor  Wright,  of 
Georgia.  The  ultimate  consequence  was,  that 
the  King,  in  January,  1764,  extended  the  lim- 
its of  Georgia,  including  within  them  all  that 
country  which  had  been  within  the  chartered 
limits  of  South  Carolina,  and  limiting  the 
south  boundary  of  that  colony  by  the  northern 
stream  of  Savannah  River,  as  far  as  the  head 
of  the  same.  The  language  of  the  letters  pat- 
ent, granted  to  Sir  James  Wright,  is,  that  the 
Colony  of  Georgia  shall  be  bounded  on  the  north 
by  the  most  northern  stream  of  a  river,  then 
commonly  called  Savannah,  as  far  as  the  head 
of  the  said  river ;  "and  from  thence  westward 
as  far  as  our  territories  extend ;  on  the  east  by 
the  sea  coast,  from  the  said  River  Savannah, 
to  the  most  southern  stream  of  a  certain  other 
river,  called  St.  Mary's,  including  all  islands 
within  twenty  leagues  of  the  coast  lying  be- 
tween the  said  Rivers  Savannah  and  St.  Mary's, 
as  far  as  the  head  thereof;  and  from  thence 
westward  as  far  as  our  territories  extend  by 
the  north  boundary  line  of  our  provinces  of 
East  and  West  Florida,"  which  was  "a  line 
drawn  from  that  part  of  the  Mississippi  which 
is  intersected  by  latitude  31,  due  east,  to  the 
Appalachicola."  See  the  King's  Proclamation 
and  letters  patent  to  Sir  James  Wright,  Wat. 
744. 

For  twenty  years  after  this  extension  of 
Georgia,  its  limits  were  not  called  in  question 
by  South  Carolina;  or  perhaps,  to  speak  more 
properly,  they  had  not  been  a  subject  of  in- 
quiry by  that  State,  thoupfh  what  they  were, 
was  well  understood  by  the  authorities  of 
Georgia.  Nothing  had  occurred  between  1764 
and  1776^  from  which  any  contest  concerning 
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them  could  arise,  and  it  was  not  until  two 
years  after  the  Provisional  Treaty  of  Peace  be- 
tween England  and  the  United  States  was  made, 
that  South  Carolina  claimed  any  part  of  the 
unsettled  territory  of  •Georgia,  within  [•401 
the  limits  defined  by  the  King's  patent  of 
January,  1764. 

The  Provisional  Treaty  of  Peace  with  the 
King  of  Great  Britain  was  signed  in  Novem- 
ber, 1782.  In  the  2d  article  will  be  found  the 
boundaries  of  the  United  States.  They  are 
repeated  in  the  Definitive  Treaty  concluded  at 
Paris  on  the  3d  September,  1783.  In  less  tlum 
four  months  after  the  Provisional  Treaty  was 
made,  Georgia  declared,  legislatively,  that  the 
southern  boundary  of  the  State  was  a  line 
drawn  from  the  Mississippi  in  the  latitude  of 
31  degrees,  on  a  due  east  course  to  the  River 
Chattahoochee;  and  in  other  respects  according 
to  the  southern  boundary  of  the  United  States, 
as  that  was  settled  by  the  Provisional  Treaty 
between  the  United  States  and  Great  Britain. 
The  southern  boundary  of  the  United  States  is 
described,  in  the  treaties  with  England,  "mm  a 
line  to  be  drawn,  due  east,  from  the  middle  of 
the  Mississippi  River,  in  the  latitude  of  31  de- 
grees north  of  the  equator,  to  the  middle  of  the 
River  Appalachicola  or  Chattahoochee;  thenoe 
along  the  middle  thereof,  to  its  junction  with 
the  Flint;  thence  straight  to  the  head  of  the  St. 
Mary's  River;  and  thence  down  along  that  river 
to  the  Atlantic  Ocean."  Compare  this  bound- 
ary with  that  in  the  commission  to  Governor 
Wright,  for  the  Colony  of  Georgia,  and  the> 
will  be  found  identical.  Indeed,  unless  the 
chartered  limits  of  Georgia,  as  they  are  stated 
in  that  commission,  had  been  taken  by  the  ne- 
gotiators of  the  Treaty  with  England  as  their 
guide,  they  would  not  have  had  any  by  which 
to  run  the  southern  line  for  the  United  States 
from  the  Mississippi  to  the  Chattahoochee,  and 
thence  as  it  is  described  to  the  Atlantic  Ocean. 

The  next  action  of  Georgia,  asserting  its 
jurisdiction  over  its  limits,  will  be  found  in 
the  13th  sec.  of  the  Act  of  February,  1783, 
Wat.  Dig.  264.  It  defines  what  those  limiU 
were.  In  February,  1785,  Georgia  passed 
another  Act  for  the  establishment  of  a  county 
to  the  west  of  the  Chattahoochee,  within  a  line 
to  be  drawn  down  the  Mississippi  from  where 
it  receives  the  Yazoo,  till  it  intersects  the  31st 
degree  of  north  latitude ;  thence  due  east  as  far 
as  the  lands  might  be  found  to  reach,  which 
had  at  any  time  been  relinquished  by  the  In- 
dians ;  then  along  the  line  of  relinquishment  to 
the  River  Yazoo  and  down  to  its  mouth,  ealliaf 
it  the  County  of  Bourbon. 

This  last  Act,  and  the  two  which  preceded  it, 
attracted  the  notice  of  the  authorities  of  South 
Carolina;  and  then  that  State,  for  the  first  time 
since  1764,  denied  that  the  limits  of  Georgia 
were  as  she  had  declared  them  to  be,  and  claimed 
for  itself  within  them  a  large  extent  of  country. 

South  Carolina  re-asserted  her  claim  upon 
the  principle  that  her  surveys  had  been  made 
in  1763,  between  the  Rivers  Alatamaha 
•and  St.  Mary's,  forgetting  that  her  [•40S 
then  Governor  had  been  reproved  and  had 
apoligized  for  authorizing  them  to  be  made, 
and  denied  that  the  source  of  the  Keowee  River 
was  the  head  of  the  Savannah  River,  and  that 
the  country  between  its  source  and  the  source 
of  the  Tugaloo  River  down  to  the  mouth  of  the 
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Keoweo,  where  it  empties  into  the  Savannah, 
beloiij!^  to  Georgia. 

Neither  State  would  yield,  and  the  border 
excitements,  growing  out  of  the  differences, 
admonished  both  that  it  would  be  best  and 
safest  for  them  to  resort  to  that  court  which 
had  been  provided  in  the  9th  article  in  the  con- 
federation for  "the  settlement  of  disputes  then 
existing  or  that  might  arise  between  two  or 
more  states  concerning  boundary,  jurisdiction, 
or  any  other  cause  whatever." 

South  Carolina  presented  a  petition  for  that 
purpose.  Georgia  was  cited  to  appear,  and  did 
so.  Congress  then  provided  for  the  appoint- 
ment «f  judges,  and  at  this  point  of  the  pro- 
eeedlDi^,  Carolina  withdrew  her  petition,  it 
having  become  the  conviction  of  both  States, 
from  information  brought  out  by  the  contro- 

trsy,  that  these  differences  could  be  amicably 


Carolina  had  contended  that  as  the  original 
boundaries  of  Georgia  were  the  Rivers  Savan- 
nah and  Alatamaha,  and  lines  drawn  due  west 
from  their  sources  to  the  Mississippi;  that  all 
the  land  lying  south  of  the  Alatamaha,  and  a 
line  drawn  due  west  from  its  source  to  the 
Mississippi,  as  far  as  the  northern  boundary 
of  the  Floridas,  continued  to  be  a  part  of  the 
Province  of  South  Carolina,  out  of  which 
Georgia  was  taken.  And  that  when  the  British 
Crown,  by  its  proclamation  of  October,  1763, 
annexed  to  Georgia  all  the  lands  lying  between 
the  Rivers  Alatamaha  and  St.  Mary's,  it  meant 
only  the  lands  between  those  rivers  below  their 
flonrces,  and  not  such  as  lay  above  those  sources, 
and  between  lines  drawn  from  them  respect- 
ively west  to  the  Mississippi;  which  tract  of 
country,  of  course,  even  after  the  proclamation, 
still  continued  a  part  of  South  Carolina. 

Georyria,  on  the  contrary,  maintained,  that 
when  the  proclamation  annexed  to  its  govern- 
ment all  the  lands  lying  between  the  Rivers 
Alatamaha  and  St.  Mary's,  it  meant  not  merely 
the  tract  of  country  which  lay  between  those 
rivers,  below  their  sources,  but  also  the  whole 
territory  held  by  the  British  Crown,  between 
the  northern  boundaries  of  Florida,  as  estab- 
lished by  the  same  proclamation,  and  the  an- 
cient line  of  Georgia. 

Carolina  further  claimed  the  land  lying  be- 
tween the  North  Carolina  line  and  the  line  due 
west  from  the  mouth  of  the  Tugaloo  River  to 
the  Mississippi,  because  the  River  Savannah 
loses  that  name  at  the  confluence  of  the  Tuga- 
loo and  Keowee  Rivers,  and  consequently  that 
spot  was  said  to  be  the  head  of  Savannah 
River.  Georgia  contended  that  the  source  of  the 
Keowee  was  the  head  of  the  Savannah  River. 
404*]  *At  tills  time,  neither  State  had  such 
original  documents  from  the  archives  of  Eng- 
land as  were  suflScient  to  determine  its  right 
with  certainty.  But  Georgia  had  secondary 
proof  of  the  letters  patent  which  were  given  by 
the  King  to  Governor  Wright,  in  1764,  though 
they  had  been  taken  away  with  him  when  he 
fled  from  the  State  during  the  Revolutionary 
War.  The  original  conmiission  and  letters  pat- 
ent were  subsequently  obtained  from  the  rec- 
ords of  the  Board  of  Trade  in  England.  They 
fully  confirmed  the  correctness  of  the  secondary 
proof  upon  which  the  State  had  acted.  There 
was  also  at  the  same  time  disclosed  from  those 
re<Tords,  in  detail,  all  of  the  action  of  the  Board 
14  li.  ed. 


of  Trade  and  of  the  King,  concerning  Governor 
Boone's  surveys  in  1763,  of  the  land  between 
the  Alatamaha  and  St.  Mary's,  with  the  disap- 
probation of  all  that  he  had  done  in  that  mat- 
ter and  the  Governor's  apology  for  his  conduct. 
Though  done  already,  we  will  introduce  into 
this  connection  the  boundaries  of  Georgia  in 
the  letters  patent  to  Governor  Wright,  that  the 
controversy  between  Georgia  and  South  Caro- 
lina, and  its  amicable  termination,  may  be  bet- 
ter understood. 

After  South  Carolina  withdrew  her  petition 
from  Congress,  the  said  States  entered  into  a 
convention  for  the  settlement  of  the  territorial 
differences  between  them.  It  was  concluded  at 
Beaufort,  in  April,  1787.  Carolina  was  rep- 
resented by  three  of  her  most  distinguished  cit- 
izens of  that  day,  and  Georgia  by  three  of  hers, 
in  whom  the  State  had  every  confidence.  It 
was  ratified  by  both  States,  though  one  of  the 
three  commissioners  from  Georgia,  Mr.  Hous- 
ton,, was  dissatisfied  with,  and  would  not  sign  it. 

By  this  convention,  it  was  agreed,  "that  the 
most  northern  branch  or  stream  of  the  River 
Savannah,  from  the  sea  or  mouth  of  such 
stream  to  the  fork  or  confluence  of  the  river 
now  called  Tugaloo  and  Keowee,  and  from 
thence  the  most  northern  branch  or  stream  of 
the  said  River  Tugaloo,  till  it  intersects  the 
northern  boundary  line  of  South  Carolina,  if 
the  said  branch  or  stream  of  Tugaloo  extends 
so  far  north,  reserving  all  the  islands  in  the 
said  River  Tugaloo  and  Savannah  to  Georgia; 
but  if  the  head  spring  or  source  of  any  branch 
or  stream  of  the  said  River  Tugaloo  does  not 
extend  to  the  north  boundary  line  of  South 
Carolina,  then  a  west  line  to  the  Mississippi  to 
be  drawn  from  the  head  spring  or  source  of  the 
said  branch  or  stream  of  Tugaloo  River,  which 
extends  to  the  highest  northern  latitude,  shall 
forever  hereafter  form  the  separation  limit  and 
boundary  between  the  States  of  South  Carolina 
and  Georgia.  1  Art.  Convention,  Wat.  Dig., 
764. 

From  this  article,  we  see  that  South  Caro- 
lina abandoned  the  ground  taken  in  her  peti- 
tion, and  only  claimed  territory  in  Georgia  in 
the  *event  that  a  geographical  fact  [*405 
should  turn  out  differently  fr(»n  what  the  com- 
missioners of  Georgia  said  it  was,  and  accord- 
ingly with  what  uie  conmiissioners  of  South 
Carolina  supposed  it  to  be.  That  was,  whether 
or  not  the  head  spring  or  source  of  any  branch 
or  stream  of  Tugaloo  extended  to  the  north 
boundary  line  of  ^uth  Carolina.  If  it  did  not, 
then  from  wherever  the  head  spring  or  source 
of  that  river  might  be  lower  than  this  north 
boundary  line,  Carolina  could  claim  from  it  by 
a  line  drawn  west  to  the  Mississippi,  all  the 
land  which  was  between  that  line  and  the  high- 
er north  line  which  Georgia  had  before  declared 
to  be  the  boundary  of  this  State.  But  if  the 
head  spring  or  source  of  the  Tugaloo  did  reach 
the  north  boundary  line  of  South  Carolina, 
then  that  stream  to  its  source  was  to  be  the 
boundary  between  the  two  States,  to  the  west 
of  which  Carolina  could  not  then  claim  any 
land.  Georgia,  on  its  part,  by  the  same  article, 
withdrew  its  claim  to  that  part  pf  South  Caro- 
lina which  is  between  the  Keowee  and  Tugaloo 
Rivers,  where  the  most  northern  branch  of  the 
Tugaloo  intersects  the  northern  boundary  line 
of  South  Carolina. 
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South  Carolina,  however,  acting  upon  the 
opinion  of  its  commissioners,  that  the  head 
spring  of  the  most  northern  branch  of  the  Tug- 
aloo  did  not  intersect  the  northern  boundary 
line  of  that  State,  ceded  to  the  United  States, 
in  three  months  after  the  convention  with  Geor- 
gia had  been  made,  all  the  territory  which  it 
was  supposed  Oarolina  had  got  by  it  in  Geor- 
gia. 

The  cession  is  as  follows:  ''All  the  territory 
or  tract  of  country  included  within  the  River 
Mississippi,  and  a  line  beginning  at  that  part  of 
said  river  which  is  intersected  by  the  southern 
boundary  line  of  the  State  of  North  Carolina, 
and  continuing  along  the  said  boimdary  line 
until  it  intersects  the  ridge  or  chain  of  moun- 
tains which  divides  the  eastern  from  the  west- 
em  waters;  then  to  be  continued  along  the  top 
of  the  said  ridge  of  mountains  until  it  inter- 
sects a  line  to  be  drawn  due  west  from  the  head 
of  the  southern  branch  of  Tugaloo  River  to  the 
said  mountains;  and  thence  to  run  a  due  west 
course  to  the  River  Mississippi. 

The  United  States  accepted  the  cession,  and 
until  by  actual  exploration  it  had  been  ascer- 
tained that  the  head  spring  or  branch  of  the 
Tugaloo  River  was  north  of  the  line  of  South 
Carolina,  it  was  not  known  that  the  land  actu- 
ally transferred  to  the  United  States  by  the 
South  Carolina  cession  was  onlv  a  tract  of 
country  about  twelve  miles  wide  from  north  to 
south,  extending  from  the  top  of  the  main  ridge 
of  mountains  which  divides  the  eastern  from 
the  western  waters,  lying  between  latitude  35® 
N.,  the  southern  boundary  of  North  Carolina, 
and  the  northern  boundary  of  Georgia,  as  set- 
406*]  tied  by  the  convention  between  •Geor- 
gia and  South  Carolina  in  1787;  and  that  by 
that  convention  it  was  established  that  South 
Carolina  had  no  unsettled  territory  to  the  west 
of  the  top  of  that  ridge. 

It  was,  however,  a  transfer  of  all  the  claim 
of  South  Carolina  to  unsettled  land.  North 
Carolina  afterwards  ceded  to  the  United  States 
its  western  lands.  Georgia  was  the  only  re- 
maining State  which  had  not  done  so. 

The  termination  of  her  differences  with  South 
Carolina  placed  Georgia,  as  to  its  limits,  ac- 
cordingly with  that  State's  declaration  of  them 
in  1783;  or  as  they  had  been  given  by  the  King 
in  his  commission  to  Governor  Wright  in  1764, 
and  as  they  had  been  used  by  the  United  States, 
for  the  treaties  of  peace  with  England,  and  aft- 
en^'ards  in  its  negotiations  with  His  Catholic 
Majesty  from  1703  to  1795,  which  resulted  in 
the  Treaty  of  that  year  with  the  latter. 

It  may  as  well  be  mentioned  here,  however, 
that  in  the  course  of  that  negotiation,  Spain 
contended  that  the  boundary  of  West  Florida 
was  at  the  junction  of  the  Yazoo  with  the  Mis- 
sissippi, in  latitude  32®  39',  running  frcMU  that 
point  east  to  the  Chattahoochee  River.  The 
claim  was  founded  upon  certain  proceedings  of 
the  King  of  Great  Britain  between  the  years 
1763  and  1767,  extending  the  northern  bounda- 
ry of  West  Florida  from  31*  north  to  the 
mouth  of  the  Yazoo,  within  two  months  after 
the  commission  had  been  given  to  Governor 
Wright,  in  which  31*  north,  or  the  north  bound- 
ary line  of  our  provinces  of  East  and  West 
Florida  "were  declared  to  be  the  southern 
boundary  of  Georgia.  These  proceedings  were 
an  application  to  the  King  in   1764,  by  the 


Board  of  Trade  for  an  extension  of  the  boitnda- 
aries  of  West  Florida,  and  conmiissions  given 
by  the  King  in  1767  to  1770  to  Governors  El- 
liot and  Chester,  by  which  they  were  made  Cap- 
tains-General and  Governors  of  West  Florida, 
bounded  to  the  southward  by  the  Gulf  of  Mex- 
ico, including  all  its  lands  within  six  leagues  of 
the  coast,  from  the  River  Appalachicola  to 
Lake  Pontchartrain;  to  the  westward  bj  the 
said  lake,  the  Lake  Maurepas,  and  the  River 
Mississippi;  to  the  northward  by  a  line  draws 
due  east  from  the  mouth  of  the  Yazoo  River, 
where  it  unites  with  the  Mississippi,  due  east 
to  the  Appalachicola."  This  pretension  upon 
the  part  of  Spain  was  considered  as  altogether 
inadmissible  by  our  negotiators,  on  the  ground 
that  the  United  States  commissioners  and  those 
of  the  King  of  England,  in  making  the  Treaties 
of  1782  and  1783,  had  taken  the  boundaries  of 
East  and  West  Florida  as  laid  down  in  the 
proclamation  of  the  Kinff  of  England  dated  the 
7th  October,  1763,  as  the  true  boundaries  of 
those  provinces  when  they  were  finally  con- 
firmed to  Spain  in  1783.  And  further,  that 
Spain  could  not  rightfuUv  dispute  it  or 
^attempt  to  extend  her  boimdary  to  the  [*407 
north  of  31  degrees,  because  she  had  been  sub- 
stantially a  party  to  all  the  negotiations  which 
resulted  in  a  peace  between  herself  and  England 
and  between  England  and  the  United  Ststtes; 
with  a  full  knowledge  by  the  Spanish  ne&notla- 
tors  that  the  boundaries  between  England  and 
the  United  States  had  been  fixed  in  the  line 
of  31  deg.  fr<nn  the  Mississippi  to  the  Appa- 
lachicola  or  Chattahoochee.    Spain  conceded  it. 

After  the  Treaty  had  been  made,  however,  it 
was  suggested,  as  the  treaties  with  England 
had  been  made  with  the  United  States,  and  not 
with  the  State  of  Georgia,  that  the  former 
might  claim  the  territory  between  31  deg. 
north  and  the  line  from  the  Yazoo  to  tlM  Chat- 
tahoochee, upon  the  around  that  the  King  had 
extended  Florida  to  Uie  latter,  or  limited  Geor* 
gia  to  that  line  after  he  had  declared  the  sonth- 
em  line  of  Georgia  was  to  be  the  northern  line 
of  Florida.  But  the  United  States  did  not  at 
any  time  assett  such  a  claim.  It  could  not  ^well 
have  been  done  upon  principle,  after  the  United 
States  had  rejected  those  papers  as  giving  any 
ground  of  claim  to  Spain  and  had  insisted  on 
the  negotiation  upon  the  southern  boundary  of 
the  United  States  as  defined  in  the  Treaty  of 
Peace  with  England  upon  the  ground  that  it 
had  been  from  1763  the  boundary  of  Georgia. 
It  may  not  be  amiss,  however,  to  notice  as  a 
historical  fact,  the  objections  which  were  made 
against  the  availableness  of  these  documents 
for  the  extension  of  the  boundary  of  Florida  to 
the  Yazoo  when  they  were  first  produced.  No 
patent  could  be  found  from  the  King  under  the 
great  seal  of  Great  Britain  for  such  a  purpose. 
There  was  no  record  of  such  a  grant  in  the 
Board  of  Trade,  nor  in  any  other  of  the  ar 
chives  of  England  concerning  her  possessions 
in  America.  It  could  not  be  found  in  the  ar- 
chives of  Florida.  Without  such  a  patent,  or 
a  proclamation  in  the  nature-  of  a  patent  for 
sudi  a  purpose,  no  colonial  claim  for  territory 
was  complete. 

Such  was  and  has  been  the  imiform  basis  of 
colonial  limits;  and  it  is  somewhat  remarkable 
that  in  no  instance  besides  of  English  colonial 
gran^  is  the  King's  patent  wanting.    In  this  in- 
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stance,  the  extension  is  vested  exclusively  upon 
two  conunissions  to  two  Governors  of  West 
Florida ;  <me  three  years  after  the  petition  from 
the  Board  of  Tmd3,  to  Governor  Eliott  in 
1767,  and  the  ot'ier  to  Governor  Chester  in 
1770.  In  the  first  there  is  a  recital  of  the  bound- 
aries of  West  Florida,  when  Govpmor  .lolin- 
stone  received  his  conunission  in  1763,  followed 
by  this  declaration,  that  the  King  had  recited, 
by  letters  patent  under  the  great  seal  of  Great 
Britain,  his  grant  of  boundaries  for  Florida  as 
to  its  northern  line  of  31  deg.  from  the  Missis- 
sipni  to  the  Chattahoochee  and  extended  them 
468*]  to  the  Yazoo,  by  a  line  drawn  from  •it 
on  the  Mississippi  to  the  Appalachicola.  The 
same  boundary  was  ^ven  in  the  comTnission  to 
Governor  Chester.  There  is  no  doubt  that  Gov- 
ernors Eliott  and  Chester  permitted  settlements 
and  gave  grants  for  land  within  the  limits  of 
these  commissions  from  their  dates  until  Flor- 
ida became,  in  1783,  by  a  retrocession  from 
England,  ajrain  a  part  of  the  dominions  of  His 
Catholic  Majesty.  From  these  circumstances, 
a  patent  from  the  King  for  the  enlargement  of 
Florida  was  presumed.  It  was  not  unreason- 
able that  it  should  be.  But  it  was  not  consid- 
ered by  the  United  States  that  its  operation 
eould  set  aside  the  previous  grant  to  the  colony 
of  Georgia  of  the  same  territory,  as  the  King, 
in  his  treaties  with  the  United  States,  had  rec- 
ognised the  line  of  the  latter  as  the  boundary 
of  Florida,  and  that  it  had  been  accepted  in 
that  character  by  the  United  States  as  its 
southern  boundary.  In  fact,  admitting  that  the 
King's  patent  had  been  given,  his  Treaty  with 
the  United  Ststes  was  a  revocation  of  it;  and 
Spain  eould  not  claim  from  its  Treaty  with 
England  any  right  to  the  entension,  that  hav- 
ing been  a  political  act  of  the  King  of  England 
for  the  benefit  of  his  own  subjects,  when,  by 
his  proclamation  of  1763,  Florida,  as  it  had 
been  acquired  from  Spain,  was  for  the  first  time 
erected  into  the  two  distinct  governments  of 
East  and  West  Florida. 

It  appears,  from  what  has  been  said,  that  the 
limits  of  Georgia,  after  the  settlement  of  her 
territorial  dispute  with  South  Carolina,  were 
not  questioned;  in  other  words,  that  they  had 
been  rightly  asserted  in  the  Act  of  1783,  and 
that  soeh  portion  of  the  State,  afterwards  des- 
ignated as  the  Mississippi  Territory,  was  with- 
in   its   acknowledged   boundary.     Georgia   be- 
came then  for  the  first  time  in  a  condition  to 
transfer  to  the  United  States  its  unsettled  ter- 
ritory.   In  less  than  a  year  after  the  last  appeal 
from  Congress  to  the  State  to  do  so,  her  dele- 
gates in  Congress  were  authorized  to  make  a 
cession  of  a  part  of  it.    The  beginning  of  it 
was  at  the  middle  of  the  Chattahoochee,  where 
it  is  intersected  by  the  thirty-first  degree  of 
north  latitude;  thence  due  north  one  hundred 
and   forty  British  statute  miles;   thence  duo 
west  to  the  middle  of  the  River  Mississippi; 
thence  down  the  middle  of  the  river  where  it 
intersects  the  thirty-first  degree  of  north  lati- 
tude ;  thence  tdonf^  the  said  degree  to  the  begin- 
ning.   The  quantity  offered,  and  the  conditions 
npon  which  it  was  to  be  ceded,  were  objected  to 
by  the  United  States.    It  was  particularly  un- 
aeeeptable  to  Congress,  because  such  a  cession 
k^  a  larger  porti^  of  unsettled  territory  with- 
in the  State  undisposed  of,  and  interfered  with 
the  original  obligation  and  intention  of  Con- 
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gross  to  establish  in  the  unsettled  territories 
which  might  be  relinquished  by  the  States  to 
the  United  States,  other  States,  to  become  a 
part  of  the  Union  upon  an  entire  equali^  with 
the  rest.  Congress  *refused  to  accept  [*409 
the  cession  tendered,  at  the  same  time  offering 
to  accept  from  Georgia  all  her  territorial  claims 
west  of  the  Kiver  Appalachicola,  or  west  of  a 
meridian  line  running  through  or  near  the 
point  where  that  river  intersecU  the  thirty-first 
degree  of  north  latitude.  Georgia,  in  turn,  re- 
fused the  proposal  of  the  United  States,  and 
thenceforward  maintained  her  jurisdiction 
within  her  limits,  until  a  cession  was  made  of 
her  unsettled  territory  to  the  United  States  in 
1802.  In  1780  an  Act  was  passed  by  the  State 
reserving  to  certain  persons  and  companies  pre- 
emption rights  to  her  lands.  In  1795,  by  anoth- 
er Act,  in  which  the  territorial  jurisdiction  of 
the  State  was  re -asserted,  Georgia  granted  and 
!  transferred,  for  valuable  considerations,  to  sev- 
eral companies,  all  of  her  territory  bordering 
westwardly  on  the  Mississippi  River,  in  dis- 
tinct tracts.  Among  others,  a  tract  compre- 
hending a  part  of  what  was  subsequently  de- 
clared by  Congress  to  be  the  Mississippi  Terri- 
tory. The  prices  for  some  of  these  alienations 
were  paid  into  the  treasury  of  the  State,  and 
patents  for  them  were  issued  by  the  Governor. 
At  the  next  session,  however,  of  the  General 
Assembly,  the  Act  of  1795  was  declared  to  be 
void  on  account  of  the  fraud,  bribery,  and  cor- 
ruption by  which  it  had  been  passed.  But  the 
companies  to  which  Georgia  had  conveyed  had 
sold  part  of  the  land  to  innocent  purchasers  be- 
fore the  Revoking  Act  was  passed.  They  ap- 
pealed to  Congress  to  maintain  them  in  their 
rights,  as  well  against  any  future  claim  of 
G^rgia,  as  against  any  claim  that  the  United 
States  might  make  to  the  land  which  had  been 
conveyed  by  Georgia.  Unfavorable  at  first  as 
these  sales  by  Georgia  were  to  a  transfer  of  its 
unsettled  territory  to  the  United  States  for  the 
common  benefit  of  all  the  States,  they  contrib- 
uted to  that  result  afterward.  The  action  of 
the  State  had  involved  it  in  difficulties  of  a 
very  uncertain  termination  in  a  legal  point  of 
view.  It  had  just  been  released  from  an  un- 
pleasant litigation  (American  State  Papers, 
Public  Lands,  Vol.  I.,  p.  167 ;  Moultrie  et  al.  v. 
The  State  of  Georgia,  not  reported) ,  growing  out 
of  an  Act  passed  by  the  State  in  1789,  convey- 
ing lands  between  the  Mississippi  and  Tombig- 
bee  rivers  to  the  Virginia,  South  Carolina,  and 
Tennessee  Yazoo  companies,  by  the  11th  amend- 
ment of  the  Constitution,  by  which  the  States 
were  declared  not  to  be  suable  in  the  courts 
of  the  Uniti^d  States  by  citizens  of  another 
state  or  by  citizens  or  subjects  of  a  foreign 
state.  This,  however,  did  not  conclude  the 
rights  of  the  parties  in  favor  of  the  State  to 
the  lands  which  the  State  had  contracted  to 
convey  to  them.  The  right  of  the  State,  too,  to 
large  bodies  of  land  within  the  Yazoo  and  its 
southern  boundary,  was  doubtful  on  account  of 
grants  from  Spain  before  it  had  ceded  Florida 
to  England;  from  England,  also,  on  account  of 
such  as  *had  been  made  under  the  au-  [*410 
thority  of  the  governors  of  West  Florida;  and 
bv  Spain  again  after  the  retrocession  of  the  ter- 
ritory to  it  by  England  in  1783.  But  the  great- 
est difficulty  m  the  way  of  the  State  continuing 
to  hold  its  unsettled  territory,  was  that  the  In- 
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dian  title  had  only  been  extinguished  to  about 
three  millions  of  acres  out  of  fifty  millions. 
At  one  time  the  Indians  were  not  inclined  to 
sell;  the  State  was  not  in  a  pecuniary  condition 
to  buy  them  out.  The  Indians  were  formidable 
in  tribes  and  numbers.  Their  habitations  and 
their  hunting  grounds  covered  the  lar;?er  part  of 
the  State.  Its  white  population  was  then  small, 
and  too  scattered  for  warlike  concentration 
against  Indian  hostilities  or  their  casual  incur- 
sions into  the  white  settlements  for  plunder. 
They  were  masters  of  the  forest,  and  inter- 
vened all  over  the  State  between  the  white 
settlements,  so  that  no  one  of  them  could  have 
intercourse  or  give  aid  to  another  without  a 
license  to  pass  through  their  hunting  grounds 
or  at  the  risk  of  attempting  it  without  permis- 
sion. On  the  other  hand,  white  men  in  nimi* 
bers,  no  longer  under  the  influences  of  social 
life,  or  caring  nothing  for  its  restraints,  hov- 
ered constantly  on  the  borders  of  the  Indians, 
exasperating  tnem  by  depredations  and  mislead- 
ing them  into  all  the  excesses  of  a  corrupt  civ- 
ilization, or  into  feuds  with  each  other  or  for- 
ays against  the  whites.  Each  day  was  an  an- 
ticipation of  attack,  and  when  the  night  came 
repose  was  only  taken  with  the  rifle  ready  to 
repel  it  In  this  condition  of  things,  and  with- 
out any  efficient  power  in  the  State  to  make  a 
change,  it  became  necessary  for  the  United 
States  to  use  its  constitutional  right  to  give 
relief.  That  was  not  so  much  a  matter  of 
choice  as  it  was  of  obligation.  Constitutionally 
they  could  alone  regulate  commerce  with  the 
Indian  tribes.  Constitutionally  they  had  the 
power  to  make  war;  their  obligation  was  to 
bear  its  expenses  and  defend  the  States  against 
it  in  whatever  way  it  might  happen;  and  con- 
stitutionally Congress  was  bound  to^  guard 
against  war,  to  prepare  for  and  prevent  it,  from 
whatever  quarter  it  might  be  likely  to  come. 
The  recent  Treaty,  too,  with  Spain,  bound  that 
nation  and  the  United  States  to  restrain  the  In- 
dian tribes,  in  the  territories  of  each,  from  war 
among  themselves,  and  from  such  as  might  lead 
to  aggressions  upon  the  territories  of  either  na- 
tion. Added  to  such  considerations,  the  people 
who  had  settled  to  the  west  of  the  Chattahoo- 
chee, betweeip  it  and  the  Yazoo  River,  claimed 
from  the  United  States  the  protection  which 
Georgia  could  not  give;  and  thev  asked  for  a 
securer  and  more  deflnita  political  organiza- 
tion than  they  had  had  either  under  English  or 
Spanish  rule,  or  from  Georgia  legislation. 

Nine  years  had  gone  by  since  the  failure  of 
the  last  attempt  to  obtain  it,  without  anything 
411*]  having  been  substantially  done  •by 
Georgia  tO  transfer  to  the  United  States  its 
unsettled  territory,  in  compliance  with  the  res- 
olution of  Congress  of  1780.  All  the  other 
States  had  done  so.  It  was  not  likely  at  the 
time,  that  it  would  be  done  for  some  years  yet. 
Under  such  circumstances,  Congress,  still  think- 
ing that  the  United  States  had,  under  the  ces- 
sion of  South  Carolina,  a  right  to  territory  in 
Georgia,  passed  the  Act  of  the  7th  April,  1798, 
for  the  amicable  settlement  of  limits  with  the 
State  of  Georgia,  and  authorizing  the  establish- 
ment of  a  government  in  the  Mississippi  Terri- 
tory. It  was  done  with  an  exprens  recognition 
of  Georgia's  right  of  soil  and  jurisdiction  in  the 
Territory.  Sec.  6  of  the  Act.  This,  however, 
did  not  satisfy  that  State,  and  she  remonstrated 
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to  Congress  against  it.  But  the  political  neces- 
sity under  which  Congress  had  been  called  upon 
to  act,  soon  became  obvious  to  all,  and  to  none 
more  than  to  .the  people  and  the  Legislature  of 
Georgia.  It  is  not  necessary  to  give  an  ac- 
count of  all  that  passed  from  tlutt  time  to 
the  transfer  of  the  territory  to  the  United 
States.  Three  of  Georgia's  most  distinguished 
citizens  were  appointed  commissioners  to  ne- 
gotiate with  three  others  of  national  reputa- 
tion upon  the  part  of  the  United  States  for 
a  cession,  and  happily  that  was  done  in  1802. 
which  had  been  so  long  delayed;  thus  con- 
summating that  great  policy  of  our  early  na- 
tional existence,  from  which  so  many  States 
have  been  added  to  the  Union. 

From  the  account  which  has  been  given  of 
the  territorial  claims  of  Georgia,  and  her  legis- 
lation concerning  them,  with  that  of  South 
Carolina  denying  them,  and  the  final  adjust- 
ment of  the  dispute  between  these  States  and 
that  of  Uie  United  States  for  the  cession  by 
Georgia  of  her  unsettled  territory,  we  have 
learned  that  when  Georgia  did  cede  it  to  the 
United  States,  that  she  was  then  in  possession, 
and  had  a  right  to  all  the  land,  subject  to  the 
Indian  title,  which  that  State  had  declared  to 
be  within  her  limits,  except  so  much  as  there 
was  between  the  Tugaloo  and  Keowee  Rivers, 
which  Georgia  had  ceded  to  South  Carolina  by 
the  Convention  of  1787.  We  further  learn,  that 
the  adjustment  with  South  Carolina,  left  in 
Georgia  the  Chattahoochee  River  from  its 
source  to  the  31st  degree  of  north  latitude,  as 
Georgia  had  claimed  her  limits  to  be,  since  the 
King's  patent  to  Sir  James  Wright,  in  1764. 

In  other  words,  that  the  Chattahoochee,  from 
its  source  to  that  point,  was  at  all  times  after 
that  patent  within  Georgia,  with  the  right  of 
soil  and  jurisdiction  when  its  unsettled  terri- 
tory was  ceded  to  the  United  States.  This  fact 
being  so,  it  gives  us  a  key  from  the  lavrs  of 
nations  to  aid  us  in  the  interpretation  of  its 
cession  as  to  the  boundary  between  Georgia 
and  Alabama,  which  must  prevail,  as  it  would 
in  all  other  cases,  •where  there  may  be  [•413 
a  transfer  by  one  nation  of  a  part  of  its  terri- 
tory to  another,  with  a  river  for  its  boundary, 
without  an  express  stipulation  for  the  relin- 
quishment of  the  rights  of  soil,  and  jurisdiction 
over  the  bed  of  such  river. 

The  rule  jure  gentium,  to  which  we  refer,  is 
not  now  for  the  first  time  under  the  consider- 
ation of  this  court.  We  are  relieved,  then, 
from  its  discussion,  by  citations  from  Vattel 
and  other  writers  upon  the  laws  of  nations,  to 
show  what  it  is;  but  it  will  be  found  in  the  22d 
chapter  of  Vattel.  Among  the  writers  after 
him  it  is  not  controverted  by  any  one  of  them. 
Besides,  it  is  according  to  what  had  been  an- 
ciently the  practice  of  nations,  substantiated 
by  an  adherence  to  it  down  to  our  own  timea. 
In  Handley's  Lessee  v.  Anthony,  5  Wheat.  379, 
this  court  said,  by  its  organ.  Chief  Justice  Mar- 
shall, "when  a  great  river  is  the  boundary  be^ 
tween  two  nations  or  states,  if  the  origina.1 
property  is  in  neither,  and  there  be  no  conven- 
tion about  it,  each  holds  to  the  middle  of  the 
stream.  But  when,  as  in  this  case,  one  state  is 
the  original  proprietor,  and  grants  territory  on 
the  one  side  only,  it  retains  the  river  within  its 
domain,  and  the  newly  created  state  extends  to 
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the    river  only.**     The   river,   however,   is  its 
boundary. 

Georgia  was  certainly  the  original  proprietor 
of  the  Kiver  Chattahoochee  to  31  degrees  north, 
when  her  territory  west  of  it  was  ceded  to  the 
United  States,  and  that  cession  must  be  under- 
stood to  have  been  made  under  the  rule,  unless 
by  terms  in  her  grant  to  the  United  States  it 
was  taken  out  of  it,  with  the  view  to  give  to 
the  new  State  which  was  to  be  formed  out  of 
the  eesaion,  a  co-equality  of  soil  and  jurisdic- 
tion im  the  river  which  was  to  separate  them. 
In  the   interpretation  of  the  boundary  which 
<3eoTgia  retained  for  itself  upon  the  Chattahoo- 
ehee,  it  most  be  kept  in  mind  that  the  cession 
was  made  in  contemplation  of  a  new  state  to  be 
formed  with  the  Chattahoochee  as  a  part  of  its 
boondary.  National  considerations  then  entered 
into  the  spirit  of  the  transfer  with  which  its 
eminent  negotiators  on  both  sides  were  famil- 
iar.*    If  we  disregard  them  now,  and  permit 
ooraehres  to  riew  this  question  in  the  narrower 
limits  of  verbal  definitions,  and  upon  the  prin- 
ciples upon  which  private  rights  were  adjusted 
on  rivers,  between  proprietors  of  land  on  either 
side  of  them,  we  should  do  so  forgetting  all  the 
eircumstances  and  objects  for  which  the  ces- 
sion was  made,  the  parties  to  it,  and  the  new 
party  that  was  to  be  brought  out  of  it  as  an 
independent  state. 

But  we  will  now  examine  the  article  in  the 
4 IS*]  cession  for  the  ^boundar^r  of  Georgia 
upon  the  Chattahoochee,  for  we  think  its  terms 
are  coincident  vdth  the  principle  of  national 
law,  under  which  we  have  put  this  question. 

We  give  the  article  entire,  intending,  after 
it  has  been  done,  to  use  it  with  direct  reference 
to  the  cases  in  hand  as  to  the  question  of 
boundary  on  the  Chattahoochee  River,  between 
the  States  of  Georgia  and  Alabama,  as  that 
question  was  raised  m  the  courts  below. 

"The  State  of  Georgia  cedes  to  the  United 
States  all  the  right,  title,  and  claim,  which  the 
said  State  has  to  the  jurisdiction  and  soil  of  all 
the  lands  situated  within  the  boundaries  of  the 
United  States,  south  of  the  State  of  Tennessee, 
and  west  of  a  line  beginning  on  the  westerfl 
bank  of  the  Chattahoochee  River,  where  the 
same  crosses  the  boundary  line  between  the 
United  States  and  Spain,  running  thence  up 
the  said  River  Chattahoochee  and  along  the 
western  bank  thereof,  to  the  great  bend  there- 
of, next  above  the  place  where  a  certain  creek 
or  river  called  Uchee  (being  the  first  consider- 
able stream  on  the  western  side  above  the  Cus- 
aetas  and  Coweta  towns),  empties  into  the  said 
Chattahoochee  River ;  thence  in  a  direct  line  to 
Kicajack,  on  the  Tennessee  River;  thence  cross- 
ing the  said  last-mentioned  ilver,  and  thence 
nmning  up  the  said  Tennessee  River,  and 
akmff  the  western  bank  thereof  to  the  south- 
em  boundary  line  of  the  State  of  Tennessee." 
The  plaintiff  in  error  derives  his  title  to  the 
land  which  he  claims  from  the  State  of  Grcorgia 
and  his  right  to  construct  a  dam  across  the 
Chattahoochee  to  the  point  where  it  terminates 
<m  the  western  bank  under  that  title  and  the 
convention  by  which  Georgia  ceded  her  unset- 
tled territory  to  the  United  States.    He  claims 

1. — TTk*  commissioners  on  the  part  of  the  United 
States  were  Mr.  Madison,  Mr.  Gallatin  and  Mr.  Lin- 
coln.    Those  on  tie  part  of  Georgia  were  James 
Jaelwon*  Abraham  Baldwin,  and  John  Mil  ledge. 
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that  his  land  nm  across,  from  the  eastern  bank 
of  the  Chattahoochee  to  the  bank  on  the  western 
side.  The  defendant  in  error  claims  under  a 
patent  from  the  United  States  to  himself  to 
fractional  section  11,  township  7,  range  30,  and 
proved  title  to  himself  to  lots  1,  2,  3,  4,  in  the 
Town  of  Gerard,  in  Russell  County,  Alabama, 
specifically  described,  in  some  of  said  counts  of 
his  declaration,  as  land  having  for  its  eastern 
boimdary  the  State  of  Georgia,  and  is  immedi- 
ately west  of  the  Chattahoochee  River,  on  the 
bank  thereof. 

In  the  first  case,  No.  121,  it  was  ruled  by 
the  court  below,  that  the  line  established  by  the 
articles  of  cession  was  the  line  impressed  by 
ordinary  low  water.  In  the  case  from  the  Cir- 
cuit Court  of  the  United  States  for  the  District 
of  Georgia,  the  judge  instructed  the  jury  that 
the  line  was  to  be  drawn  on  and  along  the 
western  bank  of  the  Chattahoochee  River  at 
low  water  mark,  when  the  river  was  at  its  low- 
est state. 

From  the  bill  of  exceptions,  in  the  first  case, 
it  appears  that  '"immediately  at  the  [*414 
plaintiff's  lands  and  lots,  the  banks  of  the  river 
are  from  fifteen  to  twenty  feet  high  on  both 
sides,  abrupt  above  and  below  for  considerable 
distances.  The  high  banks,  however,  do  not 
extend  down  to  the  water's  edge  at  oridinary 
low  water.  The  bed  of  the  river  at  this  point 
is  about  two  hundred  yards  wide  from  bank  to 
bank;  by  the  bed  is  meant  the  space  between 
these  abrupt  and  high  banks;  and  is  composed 
of  rocks  and  slues  among  the  rocks  from  one 
side  to  the  other.  Ordinary  low  water  and  ex- 
treme low  water  together  prevail  for  about  two 
thirds  of  the  year,  during  which  time  the  river 
is  confined  to  a  channel  about  thirty  yards 
wide,  leaving  the  bed  of  the  river  as  above  de- 
scribed, exposed  on  each  side  of  this  channel 
from  thirty  to  sixty  yards.  Immediately  under 
the  western  abrupt  and  high  bank,  and  within 
the  latitude  of  the  north  and  south  boundary 
line  of  plaintiff's  land,  those  lines  being  drawn 
down  to  the  water's  edge,  and  in  the  bed  of  the 
river,  as  above  descried,  east  of  the  western 
abrupt  and  high  bank,  the  plaintiff  erected  a 
mill  previous  to  1842,  and  continued  in  the  pos- 
session and  use  of  it  until  overflowed  by  de- 
fendant's dam.  The  place  on  which  the  mill 
is,  is  covered  with  water  in  ordinary  high  wa- 
ter, but  is  bare  and  dry  in   ordinary  low  water. 

''To  supply  his  mill  with  water,  the  plaintiff 
had  erected  a  cross  dam,  which  ran  in  a  north- 
east direction  into  the  river,  and  supplied  his 
mill  with  water  at  all  seasons,  by  diverting  a 
portion  of  the  stream  to  the  mill,  which  passed 
again  into  the  river  above  the  defendant's  dam ; 
and  the  plaintiff  had  blown  out  a  rock  to  give 
room  to  his  mill  to  work." 

The  evidence  in  the  case,  from  the  Circuit 
Court  of  Georgia,  in  respect  to  the  situation  of 
the  plaintiff's  mill  and  the  description  of  the 
river,  is  substantially  the  same. 

It  appears  from  it,  that  the  mill  of  the  plain- 
tiff, by  his  own  showing,  is  in  the  bed  of  the 
river,  to  the  east  of  the  abrupt  bank,  by  the 
prolongation  of  his  north  and  south  boundary 
line  from  the  bank ;  which  he  claims  a  right  to 
prolong,  from  his  being  the  owner  of  the  land 
to  the  bank  of  the  river,  as  a  riparian  right. 

Ui)on  this  evidence,  the  court  in  Alabama 
charged    the    jury,    that    one    passing    from 
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Geoi^a  to  Alabama,  across  the  Chattahoochee 
River  at  ordinary  low  water,  would  be  upon 
the  bank  as  soon  as  he  left  the  water  on  the 
western  side,  although  an  inappreciable  dis- 
tance from  the  water,  and  that  the  line  de- 
scribed in  the  Treaty  of  Cession  from  Georgia 
to  the  United  States,  as  running  up  said  river, 
and  along  the  western  bank  thereof,  is  the  line 
impressed  upon  the  land  by  ordinary  low  wa- 
ter; and  if  they  believed  plaintiff's  mill  was 
415*]  west  of  that  *line,  and  defendant's  dam 
backed  the  water  so  as  to  obstruct  the  opera- 
tion of  the  mill,  the  plaintiff  was  entitl^  to 
recover.  The  defendant  in  this  case  excepted 
to  the  charge,  and  asked  the  court  to  instruct 
the  jury,  if  the  bank  of  the  river  was  ordinary 
low  water  mark,  that  the  plaintiff  had  no  right 
to  the  use  of  the  water  at  that  stage,  which 
the  court  refused  to  give.  In  the  case  from  the 
United  States  Circuit  Court,  the  defendants  be- 
low— plaintiffs  in  error  here — prayed  the  court 
to  instruct  the  jury,  that  the  true  interpreta- 
tion of  the  article  of  cession  requires  the  bound- 
ary line  between  Georgia  and  Alabama  to  be 
drawn  on  and  along  the  western  bank  of  the 
Chattahoochee  River;  and  that,  wherever  the 
jury  might  find  that  bank  to  be,  the  jurisdic- 
tion and  limits  of  Alabama  must  terminate,  and 
cannot  pass  to  the  eastward  of  the  same;  but 
that  all  east  of  such  line,  whether  it  be  land  or 
water,  is  included  within  the  limits  and  juris- 
diction of  Georgia;  and  no  grant,  from  the 
United  States  or  the  State  of  Alabama,  can  con- 
fer title  to  any  part  of  the  same,  either  directly 
or  indirectly,  by  virtue  of  such  grant,  or  as  an 
incident  to  the  same.  This  prayer  was  refused ; 
and  the  court  instructed  the  jury,  that  the 
boundary  line  between  the  States  of  Georgia 
and  Alabama  was  to  be  drawn  on  and  along  the 
western  bank  of  the  river,  at  low  water  mark, 
when  the  river  was  at  its  lowest  stage. 

In  our  view,  the  words  of  the  cession  have 
the  same  meaning  in  law  that  they  have  in 
common  parlance.  They  are  not  at  all  uncer- 
tain, if  taken  connect ively,  as  to  the  locality 
intended  for  the  western  line  of  Georgia  on  the 
Chattahoochee.  Separate  the  word  "bank"  from 
''on  and  along  the  bank,"  and  consider  it  only 
in  connection  with  the  other  words,  "running 
up  the  river,"  and  it  might  be  inferred  that  the 
water  of  the  river,  at  some  stage  of  it,  was  to 
be  the  boundary,  and  that  those  owning  the 
land  on  either  side  were  riparian  proprietors, 
usque  ad  filum  aquae.  But  not  so  when  they  are 
considered  together,  as  we  will  presently  show. 

When  the  commissioners  used  the  words 
**bank"  and  "river,"  they  did  so  in  the  popular 
sense  of  both.  When  banks  of  rivers  were 
spoken  of,  those  boundaries  were  meant  which 
contain  their  waters  at  their  highest  flow;  and 
in  that  condition  they  make  what  is  called  the 
bed  of  the  river.  They  knew  that  rivers  have 
banks,  shores,  water;  and  a  bed;  and  that  the 
outer  line  on  the  bed  of  a  river,  on  either  side 
of  it,  may  be  distinguished  upon  every  stage  of 
its  water,  high  or  low ;  at  its  highest  or  lowest 
current.  It  neither  takes  in  oveAowed  land  be- 
yond the  bank,  nor  includes  swamps  or  low 
grounds  liable  to  be  overflowed,  but  reclaim- 
able  for  meadows  or  agriculture,  or  which, 
being  too  low  for  reclamation,  though  not 
416*1  always  covered  *with  water,  may  be 
used  for  cattle  to  ran^e  upon,  as  natural  or  un- 
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inclosed  pasture.  But  it  may  inehide  spots^ 
lower  than  the  bluff  or  bank,  whether  there  i» 
or  is  not  a  growth  upon  them,  not  foimii^  a 
part  of  that  land  which,  whether  low  <ir  high, 
we  know  to  be  upland  or  fast  lowland,  if  such 
spots  are  within  the  bed  of  the  river.  Such  m. 
line  may  be  found  upon  every  river,  /rom  its 
source  to  its  mouth.  It  requires  no  scientiflc 
exploration  to  find  or  mark  it  out.  The  eye 
traces  it  in  going  either  up  or  down  a  river,  in 
any  stage  of  water.  With  such  an  understaiid- 
ing  of  what  a  river  is,  as  a  whole,  from  its 
parts,  there  is  no  difficulty  in  fixing  the  bound- 
ary line  in  question.  Wherever  that  outer  bed 
line  shall  be,  from  its  beginning  on  the  b»iik, 
at  the  31st  degree  of  north  latitude,  to  the 
mouth  of  the  Uchee,  on  the  western  side,  is 
the  western  boundary  of  Georgia  on  the  bank 
and  along  the  bank  running  up  the  River  Chat- 
tahoochee. 

If  the  language  of  the  article  had  been,  ''be- 
ginning on  the  western  bank  of  the  Chattahoo 
chee,  and  running  thence  up  the  river,'*  and  no 
more  had  been  said,  the  middle  thread  of  the 
river  ordinarily,  and  without  any  reference  to 
the  fact  that  Ueorgia  was  the  proprietor  of  the 
river,  it  would  have  been  said  to  be  the  divid- 
ing line  between  the  two  States.  But  there  is 
added,  "running  up  the  said  River  Chattahoo 
chee  and  along  the  western  bank  thereof/* 
This  last  controls  any  uncertainty  there  may 
be;  for  if  the  first  call  or  object  to  locate  tbr 
line  is  the  bank  of  the  river,  it  is  plain  that  thr 
western  limit  of  Georgia  on  and  along  the  bank 
of  the  river,  must  be  where  the  bank  and  tbf 
water  meet  in  its  bed  within  the  natural  chan 
nel  or  passage  of  the  river.  The  words  "along 
the  bank,"  added  to  the  words  "on  the  bank/* 
distinguish  this  case  from  all  of  those  in  ^vhieh 
courts  have  had  the  greatest  difficulty  where  a 
line  was  to  be  fixed  when  it  is  on  the  bank  ifritb 
out  a  call  for  the  stream  or  along  the  river,  or 
up  or  down  the  river.  Angell,  19.  Along 
the  bank,  is  strong  and  definite  enough  to  ex 
elude  the  idea  that  any  part  of  the  river  or  it^ 
^bed  was  not  to  be  within  the  State  of  Georj^a. 
It  controls  any  legal  implication  of  a  contrary 
character.  Such  a  line,  too,  satisfies  the  ca11» 
on  and  along  the  bank  in  the  navigable  and 
unnavigable  parts  of  the  river.  In  the  former, 
Alabama  has  all  the  uses  of  the  river,  includ 
ing  the  use  of  the  western  bank  for  navif^tion 
and  commerce,  which  the  State  of  Georgia  can 
claim.  In  that  part  of  the  river  not  navigable. 
Georgia  has  both  soil  and  jurisdiction  for  a)] 
such  purposes  as  are  implied  by  both,  and  thr 
stream  or  water  of  the  river  for  all  such  pur 
poses  as  it  may  be  used  in  any  stage  of  the 
water. 

Such  a  line  may  be  made  certain  on  erery 
part  of  the  river,  whatever  may  be  the  changfen 
on  the  western  bank  from  washings,*the  [^417 
abrasions  of  extraordinary  floods,  or  from  any 
of  those  sudden  causes  which  in  nature  change 
the  beds  of  rivers.  In  such  cases  the  proprie- 
tors would  continue  to  hold  according  to  the 
original  boundaries  of  their  grants.  We  re 
peat,  ''along  the  l^nk  thereof,"  is  the  control 
ling  call  in  the  interpretation  of  the  cession.  It 
excludes  the  idea  that  a  line  was  to  be  traced 
at  the  edge  of  the  water  as  that  may  be  at  cme 
or  another  time  or  at  low  water,  or  the  lowest 
low  water.    Water  it  not  a  call  in  the  deaerip- 
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tion  ef  the  boundary,  though  the  river  is;  and 
that,  as  we  have  shown,  does  not  mean  water 
m1one«  but  banks,  shores,  water  and  the  bed  of 
the  river.  If  water,  as  one  of  the  river's  parts, 
had   been  meant,  it  would  have  been  so  ex- 


The  eall  is  for  the  bank,  the  fast  land  which 
«os fines  the  water  of  the  river  in  its  channel 
«r  bed  in  its  whole  width,  that  is  to  be  the  line. 
The  bank  or  the  slope  from  the  bluff  or  per- 
pendicular of  the  bank  may  not  be  reached  by 
tlie  water  for  two  thirds  of  the  year,  still  the 
water  line  impressed  upon  the  bank  above  the 
slope  is  the  line  required  by  the  commissioners ; 
and  the  shore  of  the  river,  though  left  dry  for 
any    time,    and    but    occasionally    covered    by 
water  in  any  stage  of  it  to  the  bank,  was  re- 
tained by  Georgia  as  the  river  up  to  that  line. 
Wherever  it  may  be  found,  it  is  a  part  of  the 
State  of  Georgia,  and  not  a  part  of  Alabama. 
Both  bank  and  bed  are  to  be  ascertained  by  in- 
spect ion,  and  the  line  is  where  the  action  of  the 
water  has  permanently  marked  itself  upon  the 
soiL    Wherever  that  line  may  be,  is  to  be  de- 
termined in  each  trial  at  law  by  the  jury  upon 
proofs,  the  jury  being  instructed  by  the  court 
that  the  bed  of  the  river,  wherever  that  may  be, 
belongs  to  Georgia,  whether  it  extends  at  cer- 
tain points  to  the  face  of  the  bank  where,  from 
the  perennial  flow  of  the  water  there  is  no  mar- 
gin, or  to  other  points  where  there  is. 

We  must  reject,  altogether,  the  attempt  to 
traee  the  line  by  either  ordinary  low  water  or 
low  water.  These  terms  are  only  predicable  of 
those  parts  of  rivers  within  the  ebb  and  flow  of 
the  tides,  to  distinguish  the  water  line  at  spring 
or  neap  tides.  Such  a  difference  is  uniform 
twice  within  every  month  of  the  year,  and  be- 
cause it  is  so,  it  is  termed  ordinary.  In  that 
part  of  a  river  in  which  there  is  no  ebb  and 
flow,  the  chan^^  in  the  current  are  irregular 
and  occasional,  without  fixed  quantity  or  time 
of  recurrence,  except  as  they  are  periodical 
with  the  wet  and  dry  seasons  of  the  year.  And 
low  water  is  the  farthest  receding  point  of  ebb 
tide.  Nor  do  we  think  that  the  interpretation 
«f  this  article  is  aided  by  any  cases  upon  the 
ri^ts  of  riparian  proprietors.  Such  rights  de- 
pend upon  calls  in  grants  for  land  either  from 
sovereignties  having  an  equal  right  in  the 
stream  to  the  thread  of  the  river,  or  from  grants 
4 IS*]  from  a  state  having  the  entire  •owner- 
•  skip  of  a  river.  In  this  Instance,  two  sover- 
eignties were  dealing  for  a  cession  of  countnr 
from  one  to  the  other,  with  a  river  as  a  bound- 
ary between  them  to  be  marked  on  that  bank 
of  it  from  which  the  ceded  land  was  to  com- 
Bcnee.  Now,  as  between  them,  there  were  no 
sBtecedent  calls  upon  the  river  to  raise  the 
^Qcstion  of  riparian  rights.  But,  on  the  con- 
trary, the  river  at  the  time  formed  a  part  of 
what  was  Georgia,  and  the  conunissioners  ne- 
gotiated upon  the  footing,  that  though  the 
United  States  had  formed  the  Mississippi  Ter- 
ritory, it  was  done  with  the  disclaimer  in 
terms,  that  it  in  no  way  whatever  should  affect 
either  the  rights  of  sovereignty  or  soil  which 
Georgia  had  in  the  territory.  Moreover,  we  do 
not  think  that  the  commissioners  could  have 
contemplated  that  the  State  of  Georgia  and  the 
United  States  were  to  have  a  divided  or  ecjual 
sovereignty  in  the  river,  or  that  the  Umted 
States  was  to  retain  any  right  of  soil  in  the 
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same,  when  we  find  the  commissioners  in  terms 
calling  for  the  boundary  line  between  Spain 
and  the  United  States  in  the  middle  of  the 
Chattahoochee,  and  then  transferring  the  west- 
ern line  of  Georgia  to  the  western  bank  of  it. 

If  the  running  water  of  the  river  had  been 
intended  to  be  the  line,  and  that  the  United 
States  and  Georgia  were  to  have  an  equal  right 
of  soil  and  sovereignty  in  the  bed  of  the  river, 
on  the  western  bank,  why  was  it  that  the  mid- 
dle of  the  river,  at  latitude  31  degrees  north, 
was  abandoned  for  the  western  bank  ?  The  only 
answer  which  can  be  given  is,  that  Georgia 
meant  to  retain  the  river  to  the  western  bank, 
and  that  the  United  States  conceded  it.  Again ; 
the  Q^rtension  of  the  line  from  the  middle  of  the 
river  at  that  point  to  the  bank,  necessarily  ex- 
cludes that  the  water  of  the  river  at  any  stage 
less  than  that  which  covers  the  bed  of  it,  was  to 
be  any  guide  for  the  line. 

We  think  that  the  instructions  given  by  the 
courts  below  were  erroneous. 

Our  interpretation  of  the  first  article  of  the 
cession  made  by  Georgia  to  the  United  States, 
is  that  the  western  line  of  Georgia  upon  the 
Chattahoochee  River,  from  its  beginning  in  the 
31st  degree  of  north  latitude  to  the  great  bend 
thereof,  next  above  the  place  where  a  certain 
creek  or  river  called  Uchee  (being  the  first 
considerable  stream  on  the  western  side,  above 
the  Cussetas  and  Coweta  towns),  empties  into 
the  said  Chattahoochee  River,  is  a  line  to  run 
up  the  river  on  and  along  its  western  bank,  and 
that  the  jurisdiction  of  Georgia  in  the  soil  ex- 
tends over  to  the  line  which  is  washed  by  the 
water,  wherever  it  covers  the  bed  of  the  river 
within  its  banks.  The  permanent  fast  land 
bank  is  referred  to  as  governing  the  line.  From 
the  lower  edge  of  that  bank,  the  bed  of  the 
river  commences,  and  Georgia  retained  the  bed 
of  the  river  from  the  lower  edge  of  the  bank  on 
*the  west  side.  And  where  the  bank  is  t*410 
fairly  marked  by  the  water,  that  water  level 
will  show  at  all  places  where  the  line  is. 

Mr.  Justice  Ndson: 

This  is  a  writ  of  error  to  the  Supreme  Court 
of  the  State  of  Alabama. 

IngersoU,  the  plaintiff  below,  and  defendant 
here,  brought  an  action  against  Howard  for 
setting  back  the  water  of  the  River  Ckattahoo- 
chee  upon  his  lands  and  mill  by  the  erection  of 
a  dam  across  the  said  river,  at  the  City  of  Co- 
lumbus, in  the  State  of  Georgia;  by-  reason 
whereof  the  operations  of  his  mill  were  ob- 
structed, and  the  use  of  his  premises  impaired. 

The  defendant  pleaded  the  general  issue. 

On  the  trial,  it  appeared  that  the  plaintiff 
was  the  owner  of  a  lot  of  land  held  under  a 
patent  from  the  United  States,  situate  on  the 
west  bank  of  the  Chattahoochee  River,  in  the 
State  of  Alabama,  opposite  the  City  of  Colum- 
bus, and  which  lot  had  for  its  eastern  boundary 
the  State  of  Georgia. 

This  river  has  high  bluff  banks  in  some  parts 
of  it  on  both  sides;  in  others,  the  banks  are 
low,  and  the  adjacent  lands  subject  to  inunda- 
tions in  high  water,  extending  for  nearly  a 
mile  from  the  bank.  At  the  plaintiff's  land 
the  banks  are  from  fifteen  to  twenty  feet  high 
on  both  sides,  and  somewhat  abrupt  above 
and  below  for  some  distance.  The  abrupt  and 
high  banks,  however,  on  the  plaintiff's  side  of 
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the  river,  do  not  extend  down  to  the  water's 
edge  at  ordinary  low  water.  Between  the  high 
bluff  and  the  water  at  this  stage,  the  distance 
varies  from  fifty  to  one  hundred  and  fifty  feet; 
and  this  intermediate  space  is  flat  bottom  land 
gradually  descending  from  the  base  of  the 
bluff  to  the  water  and  upon  which  flat  grow 
trees,  such  as  pines,  oaks,  gums,  poplars,  etc. 
Upon  this  flat,  the  plaintiff's  grist  mill  is  built, 
and  a  road  made  along  under  the  bluff  leading 
to  it.  There  is,  also,  a  saw  mill  and  cotton  gin 
factory  standing  upon  it.  And  a  small  por- 
tion of  the  flat  is  at  times  put  under  cultiva- 
tion. , 

In  the  ordinary  state  of  the  river,  in  the  win- 
ter season,  the  water  covers  this  flat  about  half 
way  to  the  high  bluff,  extending  to  the  base  of 
a  bank  or  ridge  of  sand  and  gravel;  and,  in 
freshets,  the  water  covers  the  flats  reaching  to 
the  bluff.  It  is  only  in  a  full  state  of  the  river, 
or  freshets,  that  the  water  overflows  the  sand 
bank  or  ridge  before  mentioned. 

I  have  collected  these  facts  from  the  two 
cases  before  us  between  these  parties,  each  of 
which  involves  the  same  general  question. 

The  plaintiff  supplies  his  grist  mill  with 
water  by  a  wing  dam  extended  obliquely  into 
the  river. 

420*]  *The  defendant  erected  a  dam  across 
the  river,  some  three  hundred  yards  below  the 
plaintiff's  mill,  and  opposite  the  City  of  Colum- 
bus. The  dam  is  from  four  to  five  feet  high; 
and  at  an  ordinary  stage  of  the  river,  the  water 
is  thrown  back  upon  the  plaintiff's  mill  so  as  to 
prevent  its  use.  The  defendant  possesses  a 
grant  of  the  bed  of  the  river  upon  which  his 
dam  is  erected,  derived  from  the  State  of 
Georgia,  and  extending  to  high  water  mark  on 
the  western  bank  of  the  river. 

The  court  charged  the  jury,  that  a  person 
passing  from  the  State  of  Georgia  across  the 
River  Chattahoochee  to  the  State  of  Alabama, 
at  ordinary  low  water,  would  be  upon  the  bank 
as  soon  as  he  left  the  water  on  the  western 
side;  and  that  the  line  described  in  the  Treaty 
of  Cession  from  Georgia  to  the  United  States, 
as  running  up  said  river,  and  along  the  western 
bank  thereof,  is  the  line  impressed  upon  the 
land  by  ordinary  low  water;  to  which  charge 
the  defendant  excepted. 

The  defendant  asked  the  court  to  charge, 
that  if  the  bank  of  the  river  was  ordinary  low 
water  mark,  the  plaintiff  had  no  right  to  the 
use  of  the  water  at  that  stage;  which  was  also 
refused,  and  an  exception  taken. 

This  case  involves  a  question  of  much  higher 
interest  and  importance  than  a  simple  decision 
upon  the  rights  of  these  parties,  as  the  court 
see  that  the  decision  cannot  be  reached  without 
a  determination  of  the  boundary  line  between 
two  sovereign  States,  for  a  distance  of  some 
one  hundred  and  fifty  miles.  The  facts  in  the 
records  are  few,  being  confined  to  a  description 
of  the  localities  respecting  this  boundary  at  the 
point  in  dispute,  and  the  few  that  are  disclosed, 
very  imperfectly  and  confusedly  stated.  It  is  to 
be  regretted  that  the  court  is  obliged  to  pass 
upon  a  question  of  this  magnitude  under  these 
embarrassments,  and  in  the  absence  of  any  op- 
portunity, on  the  part  of  the  two  States  inter- 
ested, to  furnish  the  necessary  topographical 
information  in  respect  to  the  River  Chattahoo- 
chee and  its  western  banks  for  the  whole  dis- 
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tance  within  which  they  constitute  the  bound- 
ary between  them. 

This  information  would  have  been  useful  to^ 
aid  the  court  in  a  proper  determination  of  the 
question,  and  would  naturally  have  been  fur- 
nished,  if  the  controversy  had  been  between 
the  States  themselves. 

The  words  of  the  cession  of  Georgia  to  the 
United  States,  in  1802,  describing  the  boundnry 
line  in  question,  and  which  are  material  to  he 
noticed,  are  as  follows:  Georgia  cedes  the  ter- 
ritory "west  of  a  line  beginning  on  the  western 
bank  of  the  Chattahoochee  River,  runninir 
thence  up  the  said  River  Chattahoochee,  and 
along  the  western  bank  thereof  and  the  gretit 
bend;"  and  the  United  States  cede  to  Georg^ 
all  their  rights  •to  the  territory  lying  [•421 
''east  of  the  boundary  line  herein  described  as 
the  eastern  boundary  of  the  territory  ceded  hy 
Georgia  to  the  United  SUtes." 

This  is  the  description  of  a  line  that  has  he- 
come  the  boundary  between  Georgia  and  Ala* 
bama,  for  a  distance  of  one  hundred  and  fifty 
miles. 

Two  constructions  are  contended  for,  arisinf^ 
out  of  the  description:  On  the  part  of  Geor^a, 
it  is  claimed  that  her  boundary  extends  to 
high  water  mark,  on  the  western  bank  of  the 
Chattahoochee  River  for  the  whole  length  of 
this  line.  On  the  part  of  Alabama,  that  it  stops 
at  ordinary  low  water-mark,  on  the  western 
bank  of  said  river. 

The  difference  is  very  material,  as  it  will  be 
seen  that  upon  the  former  construction,  Ala- 
bama can  have  a  water  or  river  line  for  her 
boundary  only  during  high  water  or  a  freshet, 
which  is  but  an  occasional  and  temporary  state 
of  the  river;  and  consequently  the  owners  of 
the  land  on  the  Alabama  side,  for  the  greater 
portion  of  the  year,  and  for  all  practical  use  of 
the  water  for  agricultural  or  hydraulic  pur- 
poses, would  be  deprived  of  a  river  boundary. 
And  this  difference  is  the  more  striking  when 
we  see,  from  the  evidence  in  the  record,  scanty 
and  meager  as  it  is,  the  strip  of  land  between 
the  high  bank  and  the  river,  that  is,  between 
high  and  ordinary  low  water  mark,  would  be 
from  ten  to  twenty  and  more  rods  in  width, 
varying  with  the  character  of  the  bank,  which 
would  belong  to  Georgia,  or  to  the  owners  on 
the  Georgia  side  of  the  river;  and  over  which 
the  jurisdiction  and  government  of  Georgia 
would  necessarily  extend  to  the  exclusion  of  ' 
Alabama. 

We  have  no  evidence,  in  the  record,  as  to  the 
distance  the  tide  ebbs  and  flows  up  this  river. 
It  probably  does  not  reach  the  point  where  the 
boundary  in  question  begins,  which  is  at  the 
31st  degree  of  north  latitude.  It  is  navigable 
for  steamboats  up  to  Columbus,  which  is  with- 
in some  thirty  or  .forty  miles  of  its  termina- 
tion as  a  boundary  between  the  two  States ;  and 
as  I  am  informed,  is  navigable  above  the  grreat 
bend,  or  west  point,  for  small  craft,  for  some 
one  hundred  miles,  though  interrupted  by  rocks 
and  falls  between  that  and  Colimibus. 

Grants  of  land,  bounded  by  the  sea  or  by  nav- 
igable rivers,  where  the  tide  ebbs  and  flows 
extend  to  high  water  mark ;  that  is,  to  the  mar- 
gin of  the  periodical  flow  of  the  tide,  unaffected 
by  extraordinary  causes,  and  the  shores  below 
common  high  water  mark  belong  to  the  State 
in  which  they  are  situated.    But  grants  of  land 
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bounded  on  rivers  above  tide  water,  or  where 
the  tide  does  not  ebb  and  flow,  carry  the 
grantee  to  the  middle  of  the  river,  unless  there 
are  expressions  in  the  terms  of  the  grant,  or 
something  in  the  terms  taken  in  connection 
42S*]  with  the  situation  •and  the  condition  of 
the  lands  granted,  that  clearly  indicate  an  in- 
tention to  stop  at  the  edge  or  margin  of  the  riv- 
er. There  must  be  a  reservation  or  restriction, 
express  or  necessarily  implied,  which  controls 
the  operation  of  the  general  presimiption,  and 
makes  the  particular  grant  an  exception. 

These  are  familar  principles  of  universal  ap- 
plication, governing  the  construction  of  grants 
of  land  bounded  upon  the  sea  or  tide  water,  or 
in>on  fresh  water  rivers,  navigable  or  unnaviga- 
bie,  and  whether  made  by  states  or  individuals, 
or  in  laige  or  small  tracts.  And  in  applying 
them  to  the  description  of  the  cession  before 
us,  we  shall  be  enabled  to  determine  where  the 
bmmdary  line  in  dispute  should  be  drawn.  The 
words  are,  ''beffinnin^  on  the  western  bank  of 
the  Chattahoo<mee  River,"  "running  thence  up 
the  said  River  Chattahoochee,  and  along  the 
western  bank  thereof." 

Where  land  adjoining  a  fresh  water  river, 
or  above  tide  water,  is  described  as  bounded 
by  a  monument,  whether  natural  or  artificial, 
such  as  a  tree  or  stake  standing  on  the  bank,, 
and  a  course  is  given  as  running  from  it  up  or 
down  the  river  to  another  monument « standing 
upon  the  bank,  these  words  necessarily  imply, 
as  a  general  rule,  that  the  line  is  to  follow  the 
river,  according  to  its  meanderings  and  turn- 
ings; and  the  grantee  takes  to  the  middle  of 
the  river.     Such   is  the  uniform  construction 

S'ven  to  this  description  where  the  common 
w  prevails.  It  has  been  repeatedly  applied 
to  ^rrants  abutting  on  the  River  Mississippi,  the 
Missouri,  the  Hudson,  the  Connecticut,  and 
other  great  rivers  in  the  United  States,  above 
tide  water.  3  Kent's  Com.  427,  428,  429,  and 
notes:  Angell  on  Water-courses,  c.  1,  ed.  1860. 

Had  the  description  in  this  case  been  limited 
to  the  first  two  calls  in  the  grant,  it  would 
have  been  impossible  to  have  taken  it  out  of 
this  rule  of  construction;  and  the  owners  on 
the  Alabama  side  would  have  been  carried 
to  the  middle  of  the  river.  But  the  third 
call,  which  is,  "along  the  western  bank  thereof," 
limits  the  effect  and  operation  of  the  other 
two.  and  excludes  the  bed  of  the  river.  It 
indicates  an  intent  to  reserve  the  river  with- 
in the  boundary  and  jurisdiction  of  Georgia, 
and  to  confine  the  grantee  to  the  western  edge 
or  bank.  And  this  raises  the  material  and  im- 
portant question  in  the  case,  namely:  where 
shall  that  line  be  drawn.  On  behalf  of  Georgia, 
H  is  contended,  it  shall  be  drawn  on  the  bank 
or  bluff,  as  described  in  the  record,  at  high 
water  mark ;  on  behalf  of  Alabama,  at  the  bank 
or  ridge  of  sand  and  p^vel,  where  the  western 
margin  of  the  river  is  found  at  ordinary  low 
water  mark. 

Now,  it  is  to  be  observed  that  the  language 
of  the  cession,  beginning  on  the  western  bank 
and  running  thence  up  the  river  and  along  the 
bank,  does  not  necessarily,  nor,  as  I  think, 
42S*]  reasonably,  *call  for  a  line  along  the 
bhiff  or  high  bank,  such  as  confines  the  body 
of  water  in  the  river  at  high  water,  or  when 
swollen  with  fioods.  The  bank  inclosing  the 
flow  of  water,  when  at  its  ordinary  and  usual 
14  I«.  ed. 


stage,  is  equally  within  the  description;  and 
the  limit  within  this  bank,  on  each  side,  is 
more  emphatically  the  bed  of  the  river,  Wian 
that  embraced  within  the  more  elevated  banks 
when  the  river  is  at  flood.  These  are  more  or 
less  distant  frcmi  the  ordinary  channel,  depend- 
ing upon  the  character  of  the  river  and  topog- 
raphy of  the  adjacent  lands.  There  are  usually 
in  rivers  of  this  description,  banks  representing^ 
the  point  which  is  reached  at  high  water,  and 
which  bound  it  at  that  stage  of  the  river.  They 
may  be,  and  not  unfrequently  are,  at  a  con- 
siderable distance  from  the  accustomed  bed  and 
the  banks  which  then  bound  it.  The  fiats  in- 
termediate may  comprise  the  most  valuable 
portion  of  farms  bounded  upon  the  river  and 
extending  back  to  the  uplands,  notwithstanding^ 
they  may  be  inundated  by  the  spring  and  fall 
freshets.  The  valleys  of  the  Mohawk,  and 
Hudson,  and  Connecticut  Rivers,  may  be  re- 
ferred as  to  illustrations,  and  also  the  Susque- 
hanna, both  in  New  York  and  Pennsylvania. 
Some  of  the  finest  alluvial  bottom  land  in  New^ 
York  is  found  in  the  valley  of  the  Mohawk,  be- 
tween  the  banks  of  the  river  at  its  usual  stage- 
and  the  banks  at  high  water,  which  is  the  l^- 
ginning  of  the  uplands.  If  these  alluvial  bot- 
toms are  found  in  the  valley  of  the  Chattahoo- 
chee, and  for  aught  I  know  they  may  be,  ac- 
cording to  the  boundary  line  contended  for  by 
the  plaintiff  in  error,  the  settlements  within 
the  State  of  Georgia  would- not  be  bounded  by 
the  river;  as  most  valuable  possessions  for  sites 
of  towns,  and  for  hydraulic  and  even  agricultu- 
ral purposes,  might  be  foimd  lying  along  its 
western  margin. 

I  cannot  think  that  it  is  necessary  to  occupy 
more  time  in  attempting  to  refute  the  claim  to 
this  boundary  line  according  to  the  terms  used 
in  the  cession  by  Georgia. 

Then,  if  we  leave  the  bank  at  what  is  called 
high  water  mark,  as  not  given  by  any  reason- 
able interpretation  of  the  grant,  on  what  prin- 
ciple or  rule  of*  construction  is  an  intermediate 
line  to  be  drawn  short  of  the  ordinary  and  per- 
manent bed  of  the  river.  It  would  be  a  bound- 
ary wholly  undefinable,  and  designated  neither 
by  high  water  nor  low  water,  nor  by  the  usual 
stage,  but  left  to  vibrate  between  what  is  called 
high  water  and  the  accustomed  bed  of  the 
river. 

The  term  "high  water,"  when  applied  to  the 
sea,  pr  to  a  river  where  the  tide  ebbs  and  flows, 
has  a  definite  meaning.  The  line  is  marked  by 
the  periodical  fiow  of  the  tide,  excluding  the 
advance  of  waters  above  this  line  in  the  one 
case  by  winds  and  storms,  and  in  the  other  by 
freshets  or  fioods. 

•But  in  respect  to  fresh  water  rivers,  ['424 
the  term  is  altogether  indefinite,  and  the  line 
marked  uncertain.  It  has  no  fixed  meaning  in 
the  sense  of  high  water  mark  when  applied  to  a 
river  where  the  tide  ebbs  and  flows,  and  should 
never  be  adopted  as  a  boundary  in  the  case  of 
fresh  water  rivers,  by  intendment  or  construc- 
tion, whether  between  states  or  individuals.  It 
may  mean  any  stage  of  the  water  above  its  or- 
dinary height,  and  the  line  will  fluctuate  with 
every  varying  freshet  or  flood  that  may  hap- 
pen. 

In  our  judgment,  the  true  boundary  line  in- 
tended by  Georgia  and  the  United  States,  and 
the  one  fairly  deducible  from  the  language  of 
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the  cession,  is  the  line  marked  by  the  penna- 
nent  bed  of  the  river  by  the  flow  of  the  water  at 
its  usual  and  accustomed  stage,  and  where  the 
water  will  be  found  at  all  times  in  the  season 
except  when  diminished  by  drought  or  swollen 
by  freshets.  This  line  will  be  found  marked 
along  its  borders  by  the  almost  constant  pres- 
ence and  abrasion  of  the  waters  against  the 
bank.  It  is  always  manifest  to  the  eye  of  any 
observer  upon  a  river,  and  is  marked  in  a  way 
not  to  be  mistaken.  The  junction  of  bank  and 
water  at  this  stage  of  the  river  satisfies  the 
words  of  the  cession,  and  furnishes  a  line  as 
fixed  and  certain  as  is  practicable;  and  is  just 
and  reasonable  to  all  the  parties  concerned.  It 
excludes  the  high  bluffs  or  banks,  which  the  riv- 
er touches  but  occasionally,  when  swollen  with 
freshets  or  floods;  and  also  an  intermediate 
line,  which  can  be  neither  marked  nor  de- 
scribed ;  and  adopts  a  boundary  along  the  bank 
and  margin  of  the  river  of  some  permanency, 
and  which  parties  providing  for  a  river  bound- 
ary between  them  would  naturally  have  in 
their  minds.  That  they  intended  a  river  bound- 
ary in  this  Treaty  of  Cession  I  cannot  doubt. 
That  Georgia  intended  to  reserve  to  herself  the 
bed  of  the  river  is  equally  clear.  The  line 
which  I  have  designated  satisfies  both  inten- 
tions; and  in  mj  hiunble  judgment,  no  other 
boundary  line  will. 

There  are  some  general  considerations  bear- 
ing upon  the  question  which  should  not  be  over- 
looked. 

This  court  observed,  in  the  case  of  Handley's 
Lessee  v.  Anthony,  6  Wh.  374,  379,  through 
the  Chief  Justice,  that  "when  a  great  river  is 
the  boundary  between  two  nations  or  states,  if 
the  original  property  is  in  neither,  and  there  be 
no  convention  respecting  it,  each  holds  to  the 
middle  of  the  stream.  But  when,  as  in  this 
case,  one  state  is  the  original  proprietor,  and 
grants  the  territory  on  one  side  only,  it  retains 
the  river  within  its  own  domain,  and  the  newly 
created  state  extends  to  the  ri\er  only.  The 
river,  however,  is  the  boundary."  "In  case 
oi  doubt,"  says  Vattel,  "every  country  lying 
upon  a  river  is  presumed  to  have  no  other  limits 
425*]  but  the  river;  because  nothing  *is  more 
natural  than  to  take  a  river  for  a  boundary 
when  a  state  is  established  on  its  borders;  and 
wherever  there  is  doubt,  that  is  always  to  be 
presumed  which  is  most  natural  and  prc^able." 

Again  the  court  say:  "Even  when  a  state  re- 
tains its  dominion  over  a  river  which  consti- 
tutes the  boundary  between  itself  and  another 
state,  it  would  be  extremely  inconvenient  to  ex- 
tend its  dominion  over  the  land  on  the  other 
side  which  was  left  bare  by  the  receding  of  the 
water.  Wherever  the  river  is  a  boundary  be- 
tween states,  it  is  the  main,  the  permanent 
river  which  constitutes  that  boundary;  and  the 
mind  will  find  itself  embarrassed  with  insur- 
mountable difficulty  in  attempting  to  draw  any 
other  line  than  the  low  water  mark." 

These  views  are  sound  and  just,  and  the  mind 
at  once  assents  to  them.  And  they  apply  di- 
rectly and  with  great  cogency  to  the  question 
before  us. 

Let  us  now  return  to  the  case  immediately 
under  consideration.  The  court  instructed  the 
jury  that  the  boundary  line  described  in  the 
Treaty  of  Cession  from  Georgia  to  the  United 
States,  as  running  up  the  said  river  and  along 
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the  banks  thereof,  was  the  line  impressed  npoa 
the  land  by  ordinary  low  water.  I  am  not 
tain,  but  that  the  line  here  designated,  or 
intended  to  be  designated,  is  the  same  that 
have  attempted  to  define  m  this  opinion.  ^'Or- 
dinary  low  water,"  however,  like  "low  water," 
is  a  relative  term,  and  in  the  abstract  and  with- 
out practicable  aj^plication,  has  no  defijiite 
meaning,  and  furnishes  no  satisfactory  guide 
by  which  to  ascertain  or  determine  the  line  in 
question.  I  freely  admit,  that  if  the  terms  of 
the  cession  would  justify  the  interpretation 
given  to  that  of  the  territory  northwest  of  the 
Ohio,  I  should  greatly  prefer  the  line  adopted 
in  Handley's  Lessee  v.  Anthony,  which  was  low 
water  mark. 

But  the  call  here  for  the  bank  seems  neces- 
sarily to  connect  that  with  the  river  in  defining 
the  boundary,  and  restricts  it  somewhat  to  a 
greater  extent  than  in  the  description  of  the 
line  in  the  case  mentioned. 

As  the  general  question  involved  is  one  of 
very  great  importance,  and  the  ruling  not  nec- 
essarily conveying  the  instruction  I  think 
should  have  been  given,  I  agree  that  a  new  trial 
should  be  granted. 

The  defendant  requested  the  court  to  instruct 
the  jury  that,  if  the  bank  of  the  river  was  or- 
dinary low  water  mark,  the  plaintiff  luui  no 
right  to  use  the  water  at  that  stage,  which  was 
refused. 

This  instruction,  we  suppose,  was  asked  for 
on  the  ground  that,  admitting  the  boundary 
line  to  be  fixed  at  ordinary  low  water  mark,  in- 
asmuch as  the  bed  of  the  river  within  that  limit 
^belonged  to  Georgia,  and  the  defend-  [^428 
ant's  grant,  derived  from  that  State,  authorized 
the  erection  of  his  dam  to  the  height  claimed, 
he  had  a  right  to  set  back  the  water  up  the  bed 
within  the  aforesaid  limit;  and  the  complaint, 
therefore,  that  the  back  water  interfered  irith 
the  supply  of  water  to  the  plaintiff's  mill,  by 
obstructing  the  natural  current  of  the  river, 
was  unfounded,  as  the  defendant  had  a  ri^ht, 
to  this  extent,  to  obstruct  it.  If  this  was  the 
meaning  of  the  instruction  prayed  for,  there 
was  error  in  the  refusal. 

Undoubtedly  the  plaintiff  has  no  right,  under 
his  grant  from  the  United  States,  to  erect  a  dam 
in  the  bed  of  the  river  within  the  boundary  line 
of  Georgia,  for  the  purpose  of  supplying^  his 
mill  with  water.  But  I  am  not  prepared  to  ad- 
mit that  he  cannot  supply  it  by  diverting  the 
water  upon  his  own  land,  without  crossins^  the 
boundary  line  as  by  sinking  a  trench  or  ditch, 
if  by  so  doing  he  works  no  injury  to  the  rights 
of  others.  Every  proprietor  of  land  on  the 
banks  of  a  river  has  naturallv  an  equal  ri^ht  to 
the  use  of  the  water  which  flows  in  the  stream 
adjacent  to  his  lands.  No  proprietor  has  a 
right  to  use  the  water  to  the  prejudice  of  other 
proprietors,  above  or  below,  imless  he  has  ae« 
quired  a  prior  right  to  divert  it.  He  has  no 
property  in  the  water  itself,  but  a  simple  usu- 
fruct while  it  passes  along.  Anyone  may  rea> 
sonably  use  it  who  has  a  right  of  access  to  it; 
but  no  one  can  set  up  a  claim  to  an  exclusive 
right  to  the  flow  of  all  the  water  in  its  natural 
state;  and  that  what  he  may  not  wish  to 
himself  shall  flow  on  till  lost  in  the  ocean. 

Streams  of  water  are  intended  for  the 
and  comfort  of  man ;  and  it  would  be  unreason 
able,  and  contrary  to  the  universal  sense  of 
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mankind,  to  debar  a  riparian  proprietor  from 
the  application  of  the  water  to  domestic,  agri- 
cultural and  manufacturing  purposes,  pro- 
vided the  use  works  no  substantial  injury  to 
others. 

These  principles  will  be  found  stated  more  at 
large  by  Chancellor  Kent,  in  his  Commentaries, 

3  Kent's  Com.  439,  440,  441;  and  also  by 
Parke,  J.,  in  a  very  recent  case  in  the  Court  of 
Exchequer  in  England,  Embry  et  al.  v.  Owen, 

4  £ng.  J^w  and  £q.  R.  466,  476,  477. 

Mr.  Justice  Grier: 

I  concur  with  my  brother  Nelson. 

Mr.  Justice  Curtis: 

In  these  cases  I  concur  with  the  majority  of 
the  court  in  the  opinion  that  each  of  the  judg- 
ments should  be  reversed,  but  I  withheld  my 
assent  from  much  of  the  reasoning  contained 
in  the  opinion.  I  do  so,  because  I  am  not  en- 
4S7*]  tirely  satisfied  of  its  'correctness,  as  I 
apprehend  its  extent  and  bearings;  and  because 
the  cases  involve  a  question  of  boundary  be- 
tween the  States  of  Georgia  and  Alabama,  and 
highly  important  riparian  and  other  rights  con- 
nected therewith,  or  dependent  thereon,  in  ref- 
erence to  which  I  desire  to  stand  committed  to 
no  opinion,  and  to  no  course  of  reasoning,  be- 
yond what  seems  to  me  absolutely  necessary 
for  a  final  decision  upon  the  private  rights 
DOW  before  us. 

This  obliges  me  to  state  my  own  views  of 
what  I  deem  necessary  to  be  decided,  and  the 
oonclosions  at  which  I  have  arrived.  I  shall 
do  so  very  briefly,  and  without  entering  into 
an  examination  of  the  principles  and  authori- 
ties which  have  brought  my  mind  to  those  con- 
elusions. 

My  opinion  is:  1.  That  the  calls  contained 
in  the  Act  of  Cession;  place  the  western  line  of 
4>orgia  on  the  western  bank  of  the  Chatta- 
hoochee River,  at  the  place  in  question  in  these 


2.  That  the  Act  of  Cession  is  silent  as  to  the 
particular  part  of  the  bank  on  which  the  line 
IS  to  be  run.  But  inasmuch  as  it  must  be  run 
on  some  particular  part  of  the  bank,  we  are 
obliged  to  resort  to  the  presumed  intentions  of 
the  commissioners  and  the  parties;  inferable 
from  the  nature  of  the  line,  as  a  line  of  boimd* 
ary  of  political  jurisdiction  as  well  as  of  pro- 
prietorship; and  according  to  that  presumed 
m  teat  ion,  we  must  declare  it  to  be  on  that  part 
of  the  bank  which  will  best  promote  the  con- 
venience and  advantage  of  both  parties,  and 
most  fnUy  aocompliah  the  apparent  and  lead- 
ing purpose  to  establish  a  natural  boundary. 

3.  That  the  banks  of  a  river  are  those  eleva- 
tions of  land  which  confine  the  waters  when 
they  rise  out  of  the  bed;  and  the  bed  is  that 
soil  so  usually  covered  by  water  as  to  be  dis- 
tinguishable from  the  banks,  by  the  character 
of  the  soil,  or  vegetation,  or  both,  product 
by  the  eonunon  presence  and  action  of  flowing 
water.  But  neither  the  line  of  ordinary  high 
water  mark,  nor  of  ordinary  low  water  mark, 
nor  of  a  middle  stage  of  water,  can  be  assumed 
as  the  line  dividing  the  bed  from  the  banks. 
This  line  is  to  be  found  by  examining  the  bed 
and  banks,  and  ascertaining  where  the  presence 
and  action  of  water  are  so  common  and  usual, 
and  so  long  continued  in  all  ordinary  years,  as 
14  li.  ed. 


to  mark  upon  the  soil  of  the«bed  a  character 
distinct  from  that  of  the  bankb,  in  respect  to 
vegetation,  as  well  as  in  respect  to  the  nature 
of  the  soil  itself.  Whether  this  line  between 
the  bed  and  the  banks  will  be  found  above  or 
below,  or  at  a  middle  stage  of  water,  must 
depend  upon  the  character  of  the  stream.  The 
height  of  a  stream,  during  much  the  larger 
part  of  the  year,  may  be  above  or  below  a 
middle  point  between  its  highest  and  least 
flow.  'Something  must  depend  also  [*428 
upon  the  rapidity  of  the  stream  and  other  cir- 
cumstances. But  in  all  cases  the  bed  of  a 
river  is  a  natural  object;  and  is  to  be  sought 
for,  not  merely  by  the  application  of  any  ab- 
stract rules,  but  as  other  natural  objects  are 
sought  for  and  found,  by  the  distinctive  ap- 
pearances they  present;  the  banks  being  fast 
land,  on  which  vegetation,  appropriate  to  such 
land  in  the  particular  locality,  grows  wherever 
the  bank  is  not  too  steep  to  permit  such 
growth,  and  the  bed  being  soil  of  a  different 
character  and  having  no  vegetation,  or  only 
such  as  exists  when  commonly  submerged  in 
water. 

4.  Taking  along  with  us  these  views  respect- 
ing the  bed  and  banks  of  a  river,  it  will  be  ob- 
vious that  the  lowest  line  of  the  bank,  being 
the  line  which  separates  the  bank  from  the 
bed,  is  a  natural  line,  capable  of  beinc;  foimd 
in  all  parts  of  the  river,  impressed  on  the  soil; 
and  this  is  true  of  no  other  line  on  the  bank; 
for  though  in  some  places  the  banks  of  a  river 
may  have  so  marked  a  character  that  there 
would  be  no  difficulty  in  .tracing  the  upper  line 
of  the  bank,  and  pronouncing,  with  certainty, 
that  the  bank  there  terminates,  yet  it  is  not 
to  be  supposed  that  this  would  be  true  through- 
out the  course  of  a  long  river,  and  one  of  these 
cases  flnds,  that  in  some  places  the  banks  of 
this  river  are  low,  and  the  adjacent  lands  on 
either  side  subject  to  occasional  inundation. 
In  such  cases  it  would  be  impracticable  to  fix 
on  a  precise  line  as  the  upper  termination  of 
the  bank.  Now,  it  is  clear,  that  inasmuch  as 
this  line  of  the  Act  of  Cession  was  to  be  a 
line  of  boundary  of  political  jurisdiction,  it 
must  have  been  deemed  by  the  commissioners 
when  they  fixed  it,  and  by  the  parties  when 
they  assented  to  it,  of  great  importance, 
to  have  a  natural  boundary,  capable,  not  only 
of  being  ascertained  upon  inquiring,  but  of  be- 
ing seen  and  recognized  in  the  common  prac- 
tical affairs  of  life.  And,  therefore,  I  am  of 
opinion,  that  as  the  calls  for  this  line  do  not 
expressly  require  it  to  be  on  any  particular  part 
of  the  bank,  it  should  be  located  on  the  bank 
where  the  leading  purpose,  to  have  a  natural 
boundary  between  the  two  jurisdictions,  will  be 
most  effectuaily  attained.  The  convenience 
and  advantage  of  both  parties  require  this. 
The  line,  therefore,  is  at  the  lowest  edge  of  the 
bank,  being  the  same  natural  line  which  di- 
vides the  bank  from  the  bed  of  the  river. 

The  above  brief  statement  of  my  views, 
while  it  exhibits  all  to  which  I  have  given  my 
assent  in  these  cases,  will  show  why  I  concur 
in  the  opinion  that  the  rulings,  brought  before 
us  by  these  writs  of  error,  were  erroneous. 

Order  m  No.  121. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  *from  the  Supreme  [*429 
14  20 » 
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1.  Had  such  been  the  intention  of  the  Legis- 
lature, the  Act  would  have  contained  an  ex- 
press repealing  clause,  which  it  does  not. 

2.  Congress  was  composed  of  good  lawyers 
and  wise  legislators,  who  would  never  have  left 
to  construction  and  implication  that  which 
they  intended  to  have  enacted. 

3.  The  object  of  the  Act  of  Congress  of  1850 
was  evidently  to  give  greater  facilities  to  the 
master  of  the  slave,  in  securing  the  fugitive; 
and  can  it  be  for  a  moment  supposed  that  Con- 
gress intended  to  repeal  the  Act  of  1793,  wipe 
out  all  liabilities  incurred  under  that  Act,  and 
deprive  the  master  of  the  rights  that  had  ac- 
crued to  him,  of  action  in  suits  pending,  or 
otherwise?    Most  certainly  not. 

4.  It  is  clear  that  the  Act  of  1850  cannot,  un- 
484*]  der  any  construction,  *have  a  retro- 
spective operation,  and  therefore  could  in  no 
event  operate  on  the  rights  of  the  plaintiff 
which  had  accrued  before  the  passage  of  the 
Act,  imless  it  was  by  way  of  repeal  of  the 
previous  Act  by  implication. 

5.  The  title  of  the  Act  is  conclusive  as  to  the 
object  and  intention  of  the  Legislature  in  its 
passage.  It  was,  as  it  expressly  declares, 
amendatory  to,  and  supplementary  of,  the  Act 
of  1793.  Not  a  repeal  of  the  Act,  but  amenda- 
tory and  supplementary  to  that  Act;  ''addi- 
tional/' "adding  what  is  wanting."  See  Web- 
ster's Dictionary  as  to  the  words  "supplement- 
ary" and  "to  amend." 

6.  The  Act  of  1850,  in  the  language  of  Judge 
Nelson,  in  his  able  charge  to  the  grand  jury, 
"was  passed  for  the  purpose  of  carrying  more 
effectually  into  execution  a  provision  of  the 
Constitution  of  the  United  States."  "The  Sup- 
plementary  Act  is  obviously  framed  with  great 
skill  and  care,  and  bears  upon  its  face  the  deep 
conviction  of  the  body  that  enacted  it,  that  the 
constitutional  provisions  had  not  only  been  dis- 
regarded; but  that  a  settled  purpose,  a  fixed 
determination  existed  in  some  portions  of  the 
country  to  set  its  obligations  at  naught.  The 
Act  meets  this  condition  of  things,  real  or  sup- 
posed, and  clothed  the  public  authorities  with 
power  adequate  to  the  exigency."  This  view  of 
the  object  and  effect  of  the  Act  is  certainly 
very  erroneous,  if  the  Act  was  a  repeal  of  the 
penal  part  of  the  Act  of  1793,  as  is  contended. 
If  it  enacted  impunity  and  absolution  to  all 
offenders  under  the  Act  of  1793,  dismissed 
all  actions  pending  for  violations  of  its  pro- 
visions with  costs,  and  being  retroactive  in  its 
operation,  left  no  cause  of  action  for  any  penal- 
ty incurred  prior  to  its  passage,  though  not 
within  the  offenses  named,  by  the  Act  of  1850, 
we  submit  that  this  court  should  not  give  to 
the  Act  of  1850  such  a  construction,  but  should 
construe  it  to  be  what  its  title  declares  it  to 
be— an  Act  to  amend,  and  supplementary  to, 
the  Act  of  1793.  This  construction  will  accord 
with  the  object  and  intention  of  the  Legis- 
lature, will  enforce  the  rights  of  the  plaintiff 
and  maintain  the  majesty  of  the  laws  and  the 
integrity  of  the  Union. 

Mr.  Chase,  for  defendant,  contrasted  the 
two  laws,  and  then  proceeded  with  his  argu- 
ment. 

It  was  evident,  from  this  comparison,  that 

the  design  of  the  Act  of  1850  was  to  enlarge 

the  Act  of  1793  and  make  it  more  efficient  and 

stringent,  by  extending  the  definitions  of  the 
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prohibited  offenses,  and  by  substituting  for  the 
penalty  of  $500  for  the  benefit  of  the  dsim- 
ant,  the  public  punishment  of  a  fine  of  $1,000 
and  imprisonment  and  for  more  liability  to  an 
action  for  the  injury,  the  definite  award  of 
*$  1,000  as  civil  damages  for  each  serv-  [*4S5 
ant  lost.  No  offense  is  described  in  the  Act  of 
1793  which  is  not  expressly  mentioned,  and 
prohibited  in  the  Act  of  1850;  while  the  pen- 
alties and  sanctions  of  the  latter  Act  Are  en- 
tirely distinct,  both  in  nature  and  magnitude, 
from  those  of  the  former. 

The  rules  of  law  applicable  to  this  la^r  are, 
I  apprehend,  too  well  settled  to  admit  of  much 
diversity  of  opinion.     The  first  is  this: 

Acts  of  the  Legislature  prohibiting  the  same 
offenses  and  injuries  as  former  Acts,  but  im- 
posing different  penalties  or  giving  different 
remedies,  repeal,  so  far,  such  former  Acts. 
Rex.  v.  Cator,  4  Burr.  2026;  Nichols,  qui  tsun,  v. 
Squire,  5  Pick.  168;  Commonwealth  ▼.  Kim- 
ball, 21  Pick.  373;  Adams  v.  Ashby,  2  Bibb, 
96;  2  Dana,  330;  Hickman  v.  Littlepage,  2  lb. 
334;  Milne  v.  Huber,  3  McLean,  212;  The  SUte 
V.  Whitworth,  8  Porter,  Ala.  434;  McQuilkin  v. 
Doe  ex  dem.  Stoddard,  8  Black,  581;  Leighton 
v.  Walker,  9  N.  H.  59. 

The  leading  case  is  Rex  t.  Cator,  4  Burr. 
2026.    The  defendant  had  been  convicted  upoa 

5  Geo.  I.  c.  27,  and  23  Geo.  II.  c  13,  for  entic- 
ing and  seducing  artificers  in  the  manufactures 
of  the  United  Kingdom  into  foreign  service. 
Both  Acts  were  upon  the  same  subject.  The 
offense  was  within  each.  The  first  imposed  a 
penalty  of  £100  and  three  months'  imprison- 
ment for  the  first  offense,  and  for  the  next  a 
fine  at  discretion  and  twelve  months'  imprison- 
ment. The  second  Act  imposed  a  penalty  of 
£500  and  twelve  months'  imprisonment  for  the 
first  offense;  and  for  the  next  £1,000  and  two 
years'  imprisonment.  Lord  Mansfield  held, 
"The  latter  Act  seems  to  have  been  a  repeal  of 
the  former:  it  was  made  to  supply  the  deficiea- 
cies  of  the  former." 

The  language  of  the  Supreme  Court  of 
Massachusetts,  in  Nichols,  qui  tam,  ▼.  Squire, 

6  Pick.  168,  is  very  clear:  *'We  think  the 
Statute  of  1785,  c.  24,  upon  which  the  qui  tam 
action  is  foimded,  is  repealed,  if  not  by  Stat. 
1800,  c  57  (which  seems  to  have  had  a.  dif- 
ferent object  in  view),  yet  certainly  by  Stat. 
1817,  c.  191,  which  appears  to  cover  the  whole 
subject  matter  of  the  Statute  of  1786.  By  the 
Statute  of  1817  the  selling  of  tickets  in  any 
lottery  not  granted  or  permitted  by  the  Com- 
monwealth is  prohibited  under  a  new  penalty ; 
and  where  the  Legislature  impose  a  aeeond 
penalty  for  an  offense,  whether  smaller  or  larg- 
er than  the  former  one,  a  party  cannot  be  lu- 
lowed  to  sue  on  one  or  the  other,  at  his  option. 
This  point  of  repeiU  by  implication  is  sup- 
ported by  authority.  In  the  case  of  Bartlett 
V.  King,  12  Mass.  537,  an  exceedingly  useful 
statute,  passed  in  1754,  concerning  bequests  and 
donations  to  pious  and  charitable  uses,  uras 
held  not  to  be  in  force;  the  Legislature  having 
in  1785  ^legislated  upon  the  same  sub-  [*4S6 
ject,  and  omitted  to  re-enact  the  provisions  of 
that  statute." 

The  opinion  of  the  Supreme  Court  of  Ala- 
bama, in  The  State  t.  \Vhitworth,  8  Porter's 
Ala.  Rep.  434,  is  equally  decided:  The  Act 
of  1829,  inhibiting  gaming,  covers  the  whols 
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ground  of  the  preyious  statute,  8o  far  as  the 
keeping,  exhibiting,  carrying  on  or  being  in 
any  manner  interested  in,  any  gaming  table  or 
bank  whatever  is  concerned,  and  includes  every 
offense  connected  with  the  subject  matter;  and 
as  it  provides  a  different,  and  in  some  respects 
a  milder  punishment  for  these  offenses  than 
the  previous  statutes,  it  repeals  them  so  far  as 
the  same  offenses  are  provided  to  be  punished 
by  it." 

It  seems  needless  to  quote  from  the  other 
eases  cited.  These  authorities  are  sufficient  to 
establish  the  proposition,  ^tliat  the  Act  of  1850, 
so  fax  as  it  imposes  new  and  different  penalties 
and  punishments  for  the  same  offenses  pro- 
hibited by  the  Act  of  1793,  repeals  that  Act. 

The  second  rule  of  law  laid  down  by  the  de- 
foidants  is  this: 

No  judgment  can  be  rendered  in  any  suit 
for  a  penalty  after  the  repeal  of  the  Act  by 
wkieh  it  was  imposed.  The  repeal  of  a  statute 
pots  an  end  to  all  suits  founded  upon  it.  Rex 
▼.  Justices  of  the  Peace  for  the  City  of  Lon- 
don, 3  Burr.  1456;  Yeaton  v.  The  United  States, 
6  Oanch,  281;  Schooner  Rachel  v.  The  United 
SUtes,  6  Cranch,  329;  The  Irresistible,  7 
Wheat.  551;  The  United  States  v.  Preston,  3 
Pet.  57;  Commonwealth  v.  Marshall,  11  Pick. 
350;  Commonwealth  v.  Kimball,  21  Pick.  373; 
Commonwealth  v.  Leftwich,  5  Rand.  657; 
People  V.  Livingston,  6  Wend.  526;  Common- 
wealth T.  Welch,  2  Dana,  330;  Lewis  v.  Foster, 
1  X.  H.  01;  Stevenson  v.  Doe,  8  Black.  508; 
Pope  V.  Lewis,  4  Ala.  487;  Road  in  Hatfield 
Township,  4  Yeates,  392;  Maryland  v.  Balti- 
more and  Ohio  Railroad  Companv,  3  How. 
U.  S.  Rep.  534;  18  Maine,  109;  25  Maine,  452; 
Miller  »  case,  1  Wm.  Black.  451. 

The  leading  case  is  Rex  v.  Justices  of  Lon- 
don. 3  Burr.  1456.  It  was  a  motion  for  a  man- 
damus requiring  the  justices  to  proceed  in  a 
matter  depending  before  them  after  the  Act 
regulating  the  proceeding  had  been  repealed. 
The  matter  had  been  by  them  adjourned  unto 
a  day  after  the  repealing  clause  took  effect, 
and  they  then  refused  to  proceed  farther. 
''Lord  Mansfield  was  very  clear,  and  the  rest  of 
the  court  concurred  with  him,  that  no  juris- 
diction now  remained  in  the  Sessions." 

In  the  case  of  Yeaton  v.  The  United  States, 
6  Cranch,  281,  this  court  said,  upon  appeal 
from  a  sentence  of  condemnation,  where  the 
law  under  which  the  sentence  had  been  pro- 
■ounoed  bad  been  repealed  after  the  sentence, 
**'i  ne  cause  is  to  be  considered  as  if  no  sentence 
had  been  pronounced;  and  if  no  sentence 
4S7*]  *haa  been  pronounced,  it  has  been  long 
settled*  on  general  principles,  that  after  the  ex- 
piration or  repeal  of  a  law  no  penalty  can  be 
enforced  or  punishment  inflicted  for  violations 
•f  the  law,  committed  while  it  was  in  force, 
oaless  some  special  provision  be  made  for  that 
purpose  by  statute.'' 

And  it  makes  no  difference  whether  the  pen- 
alty goes  to  the  public,  or  in  part  or  in  whole 
to  an  individual. 

In  Lewis  v.  Foster,  1  N.  H.  61,  a  judgment 
had  been  rendered  in  an  action  of  debt  for  a 
penalty  nnder  a  statute  which  gave  the  whole 
pcnaltj  to  the  plaintiff.  Before  execution  the 
statute  was  repealed.  The  defendant,  by  a 
proeeeding  in  review,  brought  the  case  before 
the  Supreme  Court,  where  it  stood  as  if  no  i 
14  I«.  ed. 


judgment  had  been  rendered.  The  court  said: 
"The  plaintiff's  right  of  action  was  taken  away 
by  the  repeal  of  the  law  on  which  it  was 
founded.  Every  right  he  acquired  by  a  judg- 
ment was  subject  S)  be  lost  on  review  of  the 
cause.  We  must  try  the  cause  in  the  same 
manner  as  if  there  never  had  been  a  judgment, 
but  we  now  find  no  act  which  will  warrant  a 
judgment  in  favor  of  the  plaintiff." 

So  in  Pope  v.  Lewis,  4  Ala.  489,  the  court 
said:  'The  principal  question  in  this  cause  is 
whether  any  judgment  can  be  rendered  in  an 
action  founded  on  a  penal  statute  after  its  re- 
peal. The  counsel  for  the  defendant  in  error 
maintain,  that  by  the  commencement  of  the 
suit  for  the  penalty  prescribed  by  the  stat- 
ute for  selling  rope  and  bagging  without  in- 
spection, the  defendant  acquired  a  vested  right 
in  the  penalty,  which  the  subsequent  repeal  of 
the  statute  by  the  Legislature  cannot  deprive 
him  of.  The  foundation  of  a  claim  to  a 
penalty  prescribed  by  law  is  derived  entirely 
from  the  statute  authorizing  a  judgment  to  be 
rendered  in  favor  of  anyone  who  will  sue  for 
it."  'This  claim  is  imperfect  until  a  judg- 
ment be  rendered  for  it.  .  .  •  It  follows, 
necessarily,  that  as  the  right  to  the  penalty  is 
inchoate  until  judgment,  if  from  any  cause  no 
judgment  can  be  rendered  for  the  penalty,  the 
absolute  or  vested  right  to  it  can  never  exist. 
It  cannot  admit  of  doubt  that  the  Legislature 
may  at  pleasure  repeal  any  penal  law;  and  it 
is  equally  well  settled  that  after  such  repeal  no 
judgment  can  be  rendered,  either  of  corporal 
punishment  or  pecimiary  fine.  Nor  is  it  easy 
to  perceive  how,  upon  principle,  any  other  de- 
cision could  be  made." 

The  whole  matter  is  summed  up  in  an  ex- 
pression of  Mr.  Chief  Justice  Taney,  in  Mary- 
land V.  The  Baltimore  and  Ohio  Railroad  Com- 
pany, 3  How.  534:  "The  repeal  of  the  law  im- 
posing a  penalty  is  itself  a  remission." 

These  principles  and  authorities  seem  to  leave 
no  doubt  upon  either  question  certified  from 
the  Circuit  Court.  It  appears  to  be  quite 
clear,  both  that  the  provisions  of  the  4th  sec- 
tion of  the  •Act  of  1703,  giving  a  penal-  [•438 
ty  for  the  offenses  therein  described,  are  re- 
pealed by  the  operation  of  the  7th  section  of 
the  Act  of  1850,  giving  different  penalties  for 
the  same  offenses;  and  that  this  repeal  bars 
actions  for  penalties  pending  at  the  taking  ef- 
fect of  the  last  Act. 

Mr.  Justice  Catron  delivered  the  opinion  of 
the  court: 

The  following  (juestions  are  certified  to  us  on 
a  division  of  opmion  from  the  Circuit  Court 
for  the  District  of  Indiana: 

1.  Whether  the  4th  section  of  the  Act  of 
1793,  respecting  persons  escaping  from  service 
of  their  masters  is  repealed,  so  far  as  relates 
to  the  penalty,  by  the  Act  of  1850,  on  the  same 
subject. 

2.  Whether,  if  the  Act  of  1793  is  repealed  as 
to  the  penalty,  the  repeal  will  bar  an  action 
that  was  pending  at  the  time  of  the  repeal. 

The  fugitive  slave  law  of  1850  does  not  re- 
peal the  4th  section  of  the  Act  of  1793  in 
terms;  and  if  it  is  repealed,  it  must  be  by 
implication.  As  a  general  rule  it  is  not  open 
to  controversy,  that  where  a  new  statute 
covers   the   whole   subject   matter   of  an   old 
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one,  adds  offenses,  and  prescribes  different 
penalties  for  those  enumerated  in  the  old  law, 
that  then  the  former  statute  is  repealed  by 
implication  as  the  provisions  of  both  cannot 
stand  together. 

To  ascertain  whether  there  be  repugnance, 
the  two  enactments  must  be  compared. 

The  4th  section  of  the  Act  of  1793  provides: 
1st.  That  any  person  who  shall,  knowingly 
and  willingly,  obstruct  or  hinder  a  claimant, 
his  agent  or  attorney,  in  arresting  a  fugitive 
from  labor: 

Or,  2d.  Shall  rescue  the  fugitive  from  the 
claimant,  his  agent  or  attorney,  after  he  has 
been  arrested: 

Or,  3d.  3hall,  knowingly,  and  willingly, 
harbor  or  conceal  the  fugitive,  knowing  he  is 
such:  That  for  committmg  either  of  said  of- 
fenses such  person  shall  forfeit  and  pay  the 
sum  of  ^ve  hundred  dollars;  which  penalty 
may  be  recovered  by  the  claimant  for  his  own 
benefit;  and  reserving  also  to  the  claimant  his 
right  of  action  in  damages  for  the  actual  in- 
juries he  may  have  sustained,  be  they  more  or 
less. 

The  Act  of  1850,  section  7,  declares: 

1st.  That  any  person  who  shall,  knowingly 
and  willingly,  obstruct,  hinder  or  prevent,  such 
claimant,  his  asent  or  attorney— or  any  person 
or  persons  lawfully  assisting  him,  her  or  them, 
from  arresting  such  fugitive — either  with  or 
without  process: 

Or,  2d.  Shall  rescue,  or  attempt  to  rescue, 
such  fugitive,  when  arrested,  from  the  custody 
of  the  claimant,  his  agent  or  attorney, 
439*]  *or  from  the  custody  of  any  other  per- 
son or  persons  lawfully  assisting: 

Or,  3d.  Shall  aid,  abet,  or  assist  the  person 
owing  service,  directlv  or  indirectly,  to  escape 
from  such  claimant,  his  agent  or  attorney,  or 
other  person  or  persons  legally  assisting: 

Or,  4th.  Shall  harbor  6r  conceal  such  fugi- 
tive, so  as  to  prevent  his  discovery  and  arrest, 
after  notice  or  knowledge  of  the  fact  that  such 
person  was  a  fugitive:  The  person  so  offend- 
mff,  in  either  of  the  cases  specified,  shall  be 
subject  to  a  fine  not  exceeding  one  thousand 
dollars,  and  imprisonment  not  exceeding  six 
months,  on  conviction  by  indictment.  Second. 
That  the  person  thus  offending,  shall  forfeit 
and  pay,  by  way  of  civil  damages,  to  the  party 
injured  by  such  illegal  conduct,  the  sum  of 
one  thousand  dollars  for  each  fugitive  lost,  by 
reason  of  such  conduct,  to  be  recovered  by 
action  of  debt. 

And  the  Question  is,  whether  the  foregoing 
provisions  of  the  Act  of  1850  are  repugnant  to 
those  contained  in  the  Act  of  1793,  so  far  as 
the  penalty  of  five  hundred  dollars  is  con- 
cerned. 

The  former  statute  gives  this  penalty  to  the 
owner  in  three  cases:  for  obstructing  an  ar- 
rest; for  a  rescue;  and  for  harboring  the  fugi- 
tive. It  was  given,  regardless  of  the  fact, 
whether  the  owner  had  or  had  not  recovered  his 
slave;  and  in  addition,  by  the  Act  of  1793  he 
might  sue  for,  and  recover  the  value,  if  the 
slave  was  lost  by  the  illegal  conduct  of  the  de- 
fendant; or  he  might  recover  inferior  damages 
if  the  slave  was  obtained. 

By  the  Act  of  1850,  a  penalty  is  inflicted,  by 
way  of  fine,  on  conviction;  and  imprisonment 
is  added.    The  prosecution  is  at  the  instance  of 
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the  United  States,  with  which  the  owner  of 
the  slave  is  not  necessarily  connected,  the  gov- 
ernment taking  the  penalty  recovered:  bot  is 
it  of  any  consequence,  under  this  mode  of  pro- 
ceeding, whether  the  owner  has  or  has  not 
recovered  his  slave;  the  offender  being  equally 
liable  to  prosecution  for  committing  any  one  of 
the  offenses  enumerated  in  the  statute,  includ- 
ing the  old  one,  found  in  the  Act  of  1793;  and 
the  additional  ones,  superadded  in  that  of  1850, 
and  which  are  indicated  by  the  words  in  italics. 
The  recent  statute  covers  every  offense  found 
in  the  former  Act,  which  subjects  the  offender 
to  a  penalty  of  $500,  and  prescribes  a  nevr  and 
different  penalty,  recoverable  by  indictment; 
and  is  plainly  repugnant  to  the  Act  of  1793. 

A  seeming  dimciUty  exists,  in  the  conclud- 
ing part  of  the  seventh  section  of  the  new  Act, 
which  awards  civil  compensation  to  the  owner 
for  the  loss  of  each  slave,  if  that  loss  was  oc- 
casioned by  any  one  of  the  illegal  acts  that 
are  made  indictable;  but  no  recovery  under, 
and  by  force  of  the  statute,  can  be  had,  unless 
the  owner  has  lost  the  slave.  The  policy  of 
the  law  is  *obvious.  On  trials,  illegal  [*4  40 
conduct,  and  loss,  might  be  fully  established; 
but  then,  the  wide  range  of  proof,  as  to  value, 
could  still,  in  effect,  defeat  the  suit  by  a 
verdict  for  low  damages:  and  therefore  Con- 
gress fixed  the  value  alike  In  every  case  of  loss, 
and  took  the  assessment  of  damages  from  the 
jury.  This  provision  is  new,  and  inconsistent 
with  the  4tn  section  of  the  Act  of  1703,  in 
this:  The  former  Act  imposes  a  penalty  of 
five  hundred  dollars,  in  the  enumerated  cases, 
regardless  of  any  actual  loss  on  the  part  of  the 
owner;  whereas,  for  the  same  offenses,  the  Act 
of  1850  allows  civil  damages  of  $1,000  for  each 
slave  lost;  but  nothing  when  he  is  regained — 
loss  being  the  ground  of  action:  nevertheless, 
the  party  injured  is  left  to  his  common  law 
remedy  for  any  damage  he  may  have  sustained 
short  of  actual  loss  '  the  slave  by  the  illegal 
conduct  of  the  offenu«ng  party:  and  for  actual 
loss  also,  if  he  prefers  and  elects  that  remedy 
to  an  action  for  civil  damages  under  the  stat- 
ute; but  both  modes  cannot  be  pursued. 

We  therefore  answer,  to  the  first  question 
certified,  that  the  Act  of  1850  has  repealed,  so 
far  as  relates  to  the  penalty,  the  fourth  sec- 
tion of  the  Act  of  1793. 

The  next  question  referred  to  ni  for  deeiaioB 
presents  no  difficulty. 

The  suit  was  pending  below  when  the  Act  of 
September  18,  1850,  was  passed,  and  waa  for 
the  penalty  of  $500,  secured  by  the  4th  sec- 
tion of  the  Act  of  1793.  As  the  plaintiff's 
right  to  recover  depended  entirely  on  the  stat- 
ute, its  repeal  deprived  the  court  of  jurisdic- 
tion over  tne  subject  matter.  And  in  the  next 
place,  as  the  plaintiff  had  no  vested  right  in 
the  penalty,  the  Legislature  might  discharge 
the  defendant  by  repealing  the  law.  We  there- 
fore answer,  to  the  second  Question  certified, 
that  the  repeal  of  the  fourth  section  of  the 
Act  of  1793  does  bar  this  action,  although 
pending  at  the  time  of  the  repeaL 

OBOEB. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Indiana, 
and  on  the  points  or  questions  on  which   the 

HowarA  is. 


1851 


BOGEBS  y.   LiNDSET  ST  AL. 


440 


judges  of  tlie  said  Cireuit  Oourt  were  opposed 
in    opinion,  and  which  were  certified  to  this 
oourt  for  its  opinion  agreeably  to  the  Act  of 
Congress  in  such  case  made  and  provided,  and 
was  argued  by  counsel;  on  consideration  where- 
of, it  is  the  opinion  of  this  court:     1st.  That 
the  fourth  section  of  the  Act  of  Congress,  ap- 
proved   on   the   12th   day  of  February,  A.   D. 
1793,    entitled    "An   Act    respecting    fugitives 
from  justice  and  persons    escaping    from    the 
441*]   senrice  *of  their  masters,'*  is  repealed, 
so  far  as  relates  to  the  penalty,  by  the  Act  of 
Congress  approved  September  18th,  1850,  en- 
titled '^An  Act  to  amend,  and  supplementary 
to,  the  Act  entitled  'An  Act  respecting  fugi- 
tives  from  justice  and  persons  escaping  from 
the  service  of  their  masters,'  **  approved  Febru- 
ary   I2th,    1793.     2d.  That  the   repeal   of  the 
said  fourth  section  will  in  law  bar  the  present 
action  that  was  pending  at  the  time  of  the  re- 
pcaL     Whereupon,  it  is  now  here  ordered  and 
adjudged  by  this  court,  that  it  be  so  certified 
to  the  said  Circuit  Court. 


LEWIS  ROGERS,  Appellant, 

V. 

JOSEPH  0.  UNDSEY,  Henry  S.  Atwood,  and 

John  S.  Bennett. 

Imtntment  construed  as  authority  to  control 
and  collect  certain  judgments,  not  as  an  as- 
signment thereof. 

The  following  paper,  vis. : 

*^nie  President  or  Cashier  of  the  Planters*  and 
Merchants'  Bank  will  please  hold,  subject  to  the 
•rder  of  Mr.  J.  G.  Llndsey,  all  the  debts  referred  to 
la  the  Inclosed  letter  from  Mr.  McFarlln.  except  the 
two  drafts  of  McCollier  Mloge,  upon  the  Messrs. 
Billcotts,    of    Baltimore,    which,    when    collected, 

f  lease  place  to  my  credit'* — Imports  an  author!^  to 
Infiser  to  control  the  settlement  and  collection  of 
these  several  demands ;  trat  not  necessarily  a  trans- 
i«t  uX  the  title  to  or  Interest  In  them. 

The  circomstances  of  the  case  favor  this  construe- 
doa.  Lindsey  had  become  personally  responsible 
f6r  a  som  of  money,  which  these  debts  were  Intend- 
ed in  part  to  meet.  As  an  honest  transaction.  It 
would  answer  all  purposes,  if  he  had  only  a  power 
to  collect  the  debts. 

Where  Llndsey,  under  this  power,  assigned  an 
Interest  in  one  of  these  judgments,  and  the  bill 
charged  that  the  assignee  knew  of  the  Interest  of 
cbe  original  creditor,  which  the  assignee.  In  his 
answer,  did  not  deny,  he  failed  to  bring  himself 
within  the  roles  which  protect  a  purchaser  for  a 
valuable  consideration  without '  notice,  and  his 
claim  must  be  set  aside. 

Llndsey*s  having  assigned  this  judgment  to  a 
third  person,  end  then  taken  a  re-asslgnment  of  it, 
does  not  varr  the  case.  He  stands  then  In  bis 
original  position. 

THIS  was  an  appeal  from  the  Circuit  Court 
of  the  United  States  for  the  Southern  Dis- 
trict of  Alabama. 

The  bill  was  filed  by  Rogers  against  Lindsey, 
Atwood,  and  Bennett,  under  the  circumstances 
mentioned  in  the  opinion  of  the  court,  and 
which  it  is  not  necessary  to  repeat. 

The  cause  was  heard  upon  the  bill,  answers, 
exhibits  and  proofs,  in  the  said  District  Court, 
on  the  17th  of  April,  1850,  and  the  court  being 
of  opinion  that  the  plaintiff,  Rogers,  by  his 
oontract  with  the  defendant,  Lindsey,  had  as- 
signed and  transferred  the  judgment  in  the 
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said  court,  in  favor  of  Ro^rs  &  Gray  against 
John  S.  Bennett,  to  said  Lindsey,  and  that  he, 
Lindsey,  and  the  assignees  under  him,  were 
entitled  to  the  money  made  thereon,  ordered 
and  decreed  that  the  plaintiff's  bill  be  dis- 
missed with  costs. 

Rogers,  the  complainant,  appealed  to  this 
court. 

*It  was  argued  by  Mr.  Crittenden  [*442 
(Attorney-General)  and  Mr.  Chilton  for  the 
appellant,  and  Mr.  J.  A.  Campbell  for  the 
appellee. 

The  arguments  of  the  respective  counsel  were 
so  much  connected  with  the  facts  and  circum- 
stances of  the  case,  that  it  is  impossible  to  nar- 
rate them  without  protracting  this  report  to 
an  inconvenient  length. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
Alabama. 

Lewis  Rogers,  the  appellant,  and  complain- 
ant below,  was  one  of  the  firm  of  Roeers  & 
Gray,  doin^  business  in  the  City  of  Richmond 
in  1836,  and  in  the  course  of  their  business  pur- 
chased of  Joseph  G.  Lindsey,  one  of  the  de- 
fendants, a  large  amount  of  bills  of  exchange 
on  the  house  of  Goodman,  Miller  &  Co.,  of  the 
City  of  Mobile,  of  which  about  the  sum  of 
$20,000  was  unpaid,  and  the  bills  protested. 
Subsequently,  in  1837,  a  settlement  was  ef- 
fected with  the  firm  at  Mobile,  and  payment 
received  in  several  promissory  notes,  all  of 
which  were  indorsed  by  Lindsey.  Among  these 
notes  was  one  made  by  Bissell  &  Carville,  a 
business  firm  in  Alabama,  dated  20th  April, 
1837,  and  indorsed  by  John  S.  Bennett,  payable 
1st  January,  1838,  for  $3,207.27,  and  which  was 
also  indorsed  by  Goodman,  Miller  &  Co.  and 
Lindsey.  This  note,  and  a  large  amount  of  the 
paper  thus  received  in  discharge  of  the  debt  of 
$20,000,  was  dishonored  at  maturity,  and  duly 
protested,  and  judgments  recovered  against  the 
several  parties  liable,  in  the  Circuit  Court  of 
the  United  States  in  the  Southern  District  of 
Alabama.  The  judgment  recovered  March, 
1840,  against  Bennett,  on  the  note  of  Bissell 
&  OBirville,  amounted  to  $3,875.  About  this 
time  the  partnership  of  Rogers  &  Gray  was  dis- 
solved, and  the  effects  assigned  to  Rogers,  the 
complainant. 

In  June,  1840,  while  the  securities,  taken  in 
payment  of  the  balance  of  $20,000  due  to  the 
firm  of  Rogers  &  Gray,  stood  in  this  condition, 
Lindsey  came  to  the  City  of  Richmond,  and 
made  a  proposition  for  the  settlement  of  his 
liabilities  as  indorser  upon  them.  They  had 
been  left  with  the  Planters'  and  Merchants' 
Bank  of  Mobile,  for  collection,  and  judgments 
recovered  upon  them  as  stated.  Lindsey  repre- 
sented that  all,  or  nearly  all  the  parties  ex- 
cept himself  upon  the  paper  were  insolvent,  and 
that  little,  if  anything,  could  be  realized  on 
the  judgments.  And  he  proposed  to  take  them 
and  give  a  note  for  $20,000,  made  by  himself, 
and  indorsed  by  four  other  persons,  citizens  of 
Alabama,  who  he  represented  were  responsible, 
and  would  pay  the  note  at  maturity,  if  Rogers 
would  make  a  new  advance  *to  him  of  [*44S 
$10,000  on  the  note  of  one  Hudgings,  a  citizen 
of  Virginia. 
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Upon  the  faith  of  these  representations,  and 
after  some  inquiries  into  the  responsibility  of 
the  parties,  Rogers  agreed  to  the  proposition, 
and  took  the  note  of  $20,000,  which  was  paya- 
ble the  first  of  January  thereafter,  and  ad- 
vanced the  $10,000  on  the  Hudgings  note;  and 
at  the  same  time  gave  to  Lindsey  the  following 
writing: 

''The  President  or  Cashier  of  the  Planters' 
and  Merchants'  Bank  will  please  hold,  subject 
to  the  order  of  Mr.  J.  G.  Lindsey,  all  the  debts 
referred  to  in  the  inclosed  letter  from  Mr.  Mc- 
Farlin,  except  the  two  drafts  of  McCollier 
Minge  upon  the  Messrs.  EUicotts,  of  Baltimore, 
which,  when  collected,  please  place  to  my 
credit."    13th  June,  1840. 

The  list  of  debts  referred  to  in  the  letter  of 
McFarlin  were  the  securities  that  had  been  left 
with  the  bank  at  Mobile  by  Rogers  for  collec- 
tion, and  which  had  passed  into  judgments,  as 
already  stated. 

When  this  note  of  $20,000  fell  due,  on  the 
1st  of  January,  1840,  it  was  dishonored,  and 
the  paper  duly  protested.  This  note  has  never 
been  paid. 

Lindsey,  after  receiving  the  authority  to  con- 
trol the  securities  and  judgments  in  the  bank 
at  Mobile,  returned,  and  made  collections  out 
of  them  to  the  amount  of  between  $3,000  and 
$4,000. 

Besides  this  amount,  he  has  collected  the 
judgment  against  Bennett  to  the  amount  of 
$6,292.66,  pnncipal  and  interest,  that  being  the 
amount  due  at  the  date  of  the  collection  by 
the  marshal,  on  the  execution,  June  5th,  1848. 
The  judgment  had  been  recovered  March,  1840, 
and  execution  issued  returnable  November 
term  following.  An  alias  was  issued  31st  Janu- 
ary, 1842,  returnable  March  term  following; 
and  a  pluries  24th  December,  1842;  a  second 
and  third,  January  and  March,  1844;  and  a 
fourth  and  fifth,  March,  1846,  and  April,  1848, 
on  the  last  of  which  the  sale  took  place  of  the 
property  of  Bennett. 

The  execution  had  been  delayed  by  proceed- 
ing in  the  courts  to  stay  the  sale. 

This  bill  was  filed  in  the  court  below  to  ar- 
rest this  $6,292.66.  in  the  hands  of  the  mar- 
shal, Rogers  claiming  that  the  money  belongs 
to  him.  it  has  been  brought  into  court,  and 
awaits  the  final  decree  in  the  cause. 

On  the  24th  December,  1842,  Lindsey  peti- 
tioned for  the  benefit  of  the  Bankrupt  Act, 
passed  August  19th,  1841,  and  obtained  his  dis- 
charge on  the  2d  May,  1843. 

None  of  the  securities  or  judgments  that  he 
received  from  Rogers  in  June,  1840,  at  the 
444*]  time  he  gave  him  the  note  of  *$20,000, 
is  found  in  the  list  of  his  assets.  The  only  al- 
lusion to  them  is  an  obscure  reference  in  his 
list  of  creditors  to  the  note  of  Bissell  &  Car- 
ville,  which  he  says  was  given  to  C.  D.  Hunter 
as  security  for  a  debt  due  him. 

The  ground  upon  which  Rogers  claims  that 
he  is  entitled  to  the  money  collected  on  the 
judgment  against  Bennett,  is:  1.  That  accord- 
ing to  the  agreement  with  Lindsey,  at  the  time 
he  took  the  note  of  $20,000,  it  was  not  intend- 
ed to  vest  in  the  latter  any  interest  in  the 
securities  and  judgments  that  had  been  left 
in  the  Planters'  and  Merchants'  Bank  at 
Mobile,  for  collection;  but  only  to  confer  an 
authority   upon   him   to   take   charge  of  the 
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settlement  and  collection  of  the  same,  so  that 
the  proceeds  might  be  applied  to  the  payment 
of  the  note.  In  other  words,  that  there  was  no 
assignment  of  these  judgments  intended,  but 
a  power  to  settle  and  convert  them  into  money 
for  the  purpose  stated,  as  Lindsey's  residence 
in  Alabama  enabled  him  to  give  his  personal 
attention  to  the  business;  and  as  he  was  deep- 
ly interested  in  realizing  the  payment  of  them, 
as  he  was  on  all  the  securities. 

2.  That  admitting  there  had  been  an  abso- 
lute assignment  to  Lindsey,  and  that  it  was  to 
intended,  still  the  complainant  is  entitled  to 
arrest  the  money  in  the  hands  of  the  marshal, 
and  have  it  applied  to  his  debt,  on  the  ground 
that  it  was  obtained  by  false  representations, 
both  in  respect  to  the  value  of  these  judgments, 
Lindsey  representing  that  they  were  worthless, 
and  also  m  respect  to  the  solvency  and  re- 
sponsibility of  the  sureties  upon  the  note  of 
$20,000. 

On  the  part  of  Lindsey,  it  is  insisted  that 
this  note  was  given  on  the  express  condition 
that  the  judgments  in  the  bank  at  Mobile  were 
to  be  assigned  absolutely  to  him  for  his  own 
benefit;  and  that  no  fraudulent  representations, 
as  alleged,  were  made  by  him  at  the  time. 

The  first  question  must  depend  upon  the  ef- 
fect of  the  written  instrument  that  passed  be- 
tween the  parties  as  the  result  of  the  negotia- 
tion between  them,  as  we  have  no  other  evi- 
dence on  this  branch  of  the  case,  except  the  al- 
legations in  the  bill  and  answer.  And  on  look- 
ing at  that  instrument,  we  are  satisfied  that 
upon  a  fair  construction,  it  imports  an  au- 
thority to  Lindsey  to  control  the  settlement 
and  collection  of  these  several  demands;  but 
not  necessarily  a  transfer  of  the  title  to,  or 
interest  in  them. 

This  interpretation  satisfies  the  words  of  the 
instrument;  and  there  is  nothing  in  the  trans- 
action itself,  or  in  the  relation  in  which  th« 
parties  stood  to  each  other,  that  should  induce 
the  court  to  give  it  a  strained  construction  in 
favor  of  this  defendant. 

If  a  transfer  of  the  interest  had  been  con- 
templated, as  the  instrument  *was  [*445 
drawn  for  the  purpose  of  carryinp^  into  effect 
the  agreement  .and  understandmg  of  the 
parties,  it  is  surprising  that  words  importing 
an  assignment  are  altogether  omitted,  and 
those  importing  only  an  authority  over  the  list 
of  judgments,  used.  It  would  have  been  most 
naturiu  to  have  drawn  an  assignment  in  terms. 
Nor  do  we  perceive  that  it  could  have  been  of 
any  material  importance  to  Lindsey  to  have 
stipulated  for  a  transfer.  The  debt  of  $20,- 
000  was  his,  and  it  would  fall  due  in  six 
months,  and  the  purpose  of  giving  this  note  as 
set  up  at  the  time,  was  to  get  some  delay,  so 
as  to  be  able  to  realize  something  out  of  the 
securities  in  the  bank  at  Mobile.  And  whether 
he,  therefore,  took  a  transfer  of  them,  or  a 
full  authority  to  settle  and  collect  them,  would 
seem,  in  view  of  any  honest  purpose,  a  matter 
more  of  form  than  substance. 

Our  conclusion  therefore  is,  that  Lindsey 
took  no  interest  in  these  judgments,  as  as- 
signee, by  operation  of  the  written  directions 
given  to  the  Planters'  and  Merchants'  Bank,  by 
Rogers,  on  the  13th  June,  1840;  nor  is  there 
any  evidence  in  the  case  leading  to  that  con- 
elusion. 
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Having  arriTed  at  this  result,  it  is  unimpor- 
tant to  in<}uire  into  the  (question  of  fraud  relied 
on  as  vitiating  the  assignment  upon  the  as- 
sumption that  one  had  been  established.  There 
is  certainly  very  strong  grounds  for  doubting 
as  to  the  bona  fides  of  the  transaction  on  the 
part  of  Lindsey. 

The  bill  states  that  he  represented  the  sure* 
ties  upon  the  note  of  $20,000  as  men  of  un- 
doubted means,  and  who  would  not  allow  their 
paper  to  be  dishonored,  and  that,  if  he  did  not 
take  it   up  at  maturity,  they  would. 

Thia  lindsey  substantially  admits  in  his  an- 
swer. And  yet,  the  note  was  dishonored,  and 
BO  portion  of  it  paid  by  these  sureties,  and,  as 
is  apparent  from  the  evidence,  the  demand 
could  not  have  been  collected  by  force  of  law. 
It  is  unimportant,  however,  to  pursue  this 
branch  of  the  case. 

The  next  and  only  remaining  question  in  the 
esse  is,  in  respect  to  an  interest  set  up  by  the 
defendant,  Atwood,  in  this  judgment  against 
Bennett.  He  claims  an  interest  to  the  amount 
of  $2,500,  by  an  assignment  from  Lindsey, 
since  his  discharge  under  the  Bankrupt  Act, 
sometime  in  the  year  1843  or  1844,  by  way  of 
securing  the  payment  of  an  old  debt  due  before 
the  proceedings  under  that  Act. 

The  bill  charges,  that  Atwood  knew  Lindsey 
had  obtained  the  control  of  the  judgment 
against  Bennett  by  false  representations;  and 
that  he  conspired  with  him  to  consummate  the 
fraud  thus  committed  upon  the  complainant. 

This  allegation  is  not  met  and  denied  in  the 
answer.  Nor  is  there  any  denial  of  knowledge 
that  Lindsey  had  obtained  no  interest  in,  or 
446*]  'title  to,  the  judgment  from  the  plain- 
tiffs, in  the  same,  or  from  Rogers,  the  complain- 
ant. He  says  he  does  not  remember  that  he 
ever  taw  any  evidence  of  title  to  the  judg- 
ment in  Lindsey  iProm  Rogers  &  Gray,  the 
plaintiffs,  or  from  either  of  them,  but  avers 
that  be  knew  he  had  a  title  to  the  same  from 
one  Hunter.  Neither  does  Atwood  set  up  in 
his  answer  that  he  obtained  the  assignment  of 
the  interest  he  claims  in  the  judgment  bona 
fide,  and  without  notice  of  the  title  of  the  com- 
plainant. 

Under  these  circumstances,  and  in  view  of 
the  nature  of  the  defense  set  up  by  Atwood,  it 
is  quite  clear  he  does  not  bring  himself  within 
the  rule  in  equity  which  protects  the  title  of 
a  purchaser  without  notice.  The  bill  virtually 
charged  him  with  notice  of  the  complainant's 
interest  in  the  judgment,  for  the  purpose  of 
invalidating  any  claim  that  he  might  set  up 
to  the  same  under  the  assignment ;  and  in  order 
to  protect  himself,  and  to  show  that  he  was  not 
in  privity  with  Lindsey,  he  was  bound  to  aver 
in  his  answer,  that  the  purchase  was  made  for 
a  valuable  consideration  without  notice. 

Neither  csn  he  protect  himself  under  the 
averment  in  the  answer,  that  Lindsey  obtained 
a  title  to  the  judgment  from  Hunter. 

The  facts  are,  that  Hunter,  in  the  fall  of 
1841,  took  an  assignment  of  this  judgment 
from  Lindsey,  in  consideration  of  a  lot  of  land 
in  Wilcox  County,  Alabama;  and  that  in  the 
spring  of  1844  he  re-assigned  the  same,  and 
took  Lindsey's  note  for  the  demand.  Lindsey, 
being  the  original  party  to  the  fraud,  is  dis- 
abled from  setting  up  this  title  of  Hunter,  con- 
ceding it  to  be  a  good  one  against  the  com- 
J4  li.  ed. 


plainant.  The  re-assignment  clothes  him  with 
no  better  title  than  he  possessed  when  he  as- 
signed the  judgment  to  Hunter. 

A  purchaser  with  notice  may  protect  himself 
by  obtaining  the  title  of  a  purchaser  for  a 
valuable  consideration  without  notice,  unless 
he  be  the  original  party  to  the  fraud.  The 
bona  fide  purchase  purges  away  the  equity 
from  the  title  in  the  hands  of  all  persons  who 
may  obtain  a  derivative  title,  except  it  be  that 
of  the  original  party,  whose  conscience  stands 
bound  by  the  violation  of  the  trust,  and  a 
meditated  fraud.  1  Story,  Eq.  Jur.  397,  398^ 
and  cases.  Atwood,  therefore,  can  derive  no 
benefit  from  the  purchase  of  Hunter,  even  if 
that  had  purged  the  equity  of  Rogers,  as  that 
equity  immediately  attached  on  the  re-assign- 
ment of  the  judgment  to  Lindsey,  and  bound  it 
in  his  hands;  and  anyone  coming  in  under  him 
chargeable  with  notice  stands  in  no  better 
situation. 

In  every  view,  therefore,  that  we  have  been 
able  to  take  of  the  case,  we  think  the  decree  of 
the  court  below  erroneous,  and  *should  [*447 
be  reversed,  and  the  proceedings  remitted; 
with  directions  to  enter  a  decree  that  the  com- 
plainant is  entitled  to  the  fund  in  court  col- 
lected upon  the  judgment  against  Bennett,  to- 
gether with  costs  of  suit  in  this  court  and  in 
the  court  below. 

OBDEB. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  C5ircuit  Ck)urt  of 
the  United  States  for  the  Southern  District  of 
Alabama,  and  was  argued  by  counsel;  on  con- 
sideration whereof,  it  is  now  here  ordered,  ad- 
judged and  decreed  by  this  court,  that  the  de- 
cree of  the  said  Circuit  Court  in  this  cause  be,, 
and  the  same  is  hereby  reversed,  with  costs; 
and  that  this  cause  be,  and  the  same  is  hereby 
remanded  to  the  said  Circuit  Court,  with  di- 
rections to  that  court  to  enter  a  decree  in 
favor  of  the  complainant  for  the  fund  in  court 
collected  upon  the  judgment  against  Bennett, 
together  with  the  costs  of  this  suit  in  this 
court  and  in  the  said  Circuit  Court* 


MORGAN    McAfee,    Madison    McAfee,    and 
James  Alford,  Plaintiffs  in  Error, 

V. 

JAMES  T.  CROFFORD. 

Trespass  for  carrying  away  slaves  —  verdict 
may  include  consequential  damages — defend- 
ant allowed  to  recoup  judgment  against 
plaintiff  as  principal  and  himself  as  surety — 
evidence  in  mitigation. 

Id  an  action  of  trespass,  for  forcibly  invading  a 
plantation,  carrying  off  some  slaves,  and  frighten- 
ing others  away,  it  was  proper  for  the  plaintiff  to- 
give  in  evidence  the  consequential  damages  which 
resulted  to  his  wood  and  corn. 

It  was  proper,  also,  to  allow  the  defendant  to  give 

NOTB.-T-Rlghts  and  liabilities  of  sureties.  See  note 
to  Hall  V.  Smith,  12  L.  ed.  U.  S.  66. 

What  forbearance  or  extension  of  time  to  princi- 
pal debtor  will  discharge  surety.  See  note  to> 
Creath  v.  Sims.  12  L.  ed.  U.  S.  111. 

When  variation  of  contract  or  agreement  for  de- 
lay, discharges  surety.  See  note  to  Miller  v.  Stew- 
art, 6  L.  ed.  U.  S.  190. 

Mitigation  of  damages,  in  actions  of  tort. 

In  action  for  polling  down  a  building,  evidence 
that  the  building  was  peaceably  taken  down,   in 
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In  erldence  a  judgment  agrnlnst  the  owner  of  the 

Elantation,  as  principal,  and  himself  as  surety,  and 
is  own  payment  of  that  Judgment.  It  was  allow- 
able, both  as  an  explanation  of  his  motives,  and  to 
show  how  much  he  had  paid ;  both  reasons  concur- 
ring to  mitigate  the  damages. 

Evidence  was  also  allowable  to  show  that  ar- 
rangements bad  been  entered  into  between  the 
principal  and  surety,  whereby  time  would  be  given 
for  the  payment  of  the  debt.  This  was  allowable, 
as  a  palliation  of  the  conduct  of  the  principal  In  re- 
moving his  slaves  without  the  State. 

Evidence  was  also  admissible  to  show  that  the 
surety  had  not  been  compelled  to  pay  the  debt,  by 
showing  that  the  creditor  had  been  enjoined  from 
collecting  it.  This  was  admissible,  in  order  to  rebut 
the  evidence  previously  offered  on  the  other  side. 

It  was  proper  for  the  court  to  charge  the  jury 
that,  in  assessing  damages,  they  had  a  right  to  take 
into  consideration  all  the  circumstances. 


THIS  case  was  brought  up  by  writ  of  error 
from  the  District  Court  of  the  United 
States  for  the  Northern  District  of  Mississippi. 

It  was  an  action  of  trespass  brought  by 
Orofford,  who  described  himself  as  a  citizen  of 
Tennessee,  but  who  had  a  plantation  An  Ar- 
kansas. The  0uit  was  brought  against  the 
448*]  McAfees  *and  Alford,  for  acts  which 
are  described  by  the  testimony  stated  in  the 
first  exception.  In  the  course  of  the  trial  there 
was  but  one  bill  of  exceptions  taken,  which  in- 
cluded the  whole  case.  It  will  be  better  under- 
stood by  dividing  the  rulings  of  the  court  be- 
low, which  is  rendered  necessary  by  the  great 
length  of  the  exception. 

There  were  three  exceptions  to  the  admission 
of  evidence,  and  one  to  the  charge  of  the  court 
to  the  jury.  The  declaration  contained  four 
counts  to  the  following  effect: 

1st.  For  entering  upon  the  defendant's  plan- 
tation, in  the  State  of  Arkansas,  and  forcibly 
carrying  off  and  converting  to  the  use  of  plain- 
tiffs in  error,  a  number  of  slaves  of  the  value 
of  $15,000. 

2d.  For  entering,  and  by  threats  and  violence, 
xshasing  and  frighteninjo;  away  from  said  plan- 
tation, other  slaves  of  the  value  of  $40,000, 
whereby  said  slaves  were  greatly  damaged  and 
lessened  in  value. 


3d.  For  the  injury  done  to  the  defeadaat's 
business  of  planting,  and  cutting  and  selliBg 
cordwood,  by  thus  forcibly  carrying  off  some  of 
the  slaves  and  frightening  away  others. 

4th.  For  the  value  of  the  services  of  the 
slaves  during  the  time  they  were  gone  from  the 
defendant's  plantation  and  wood  yard. 

The  plea  was  a  general  issue  with  an  agree- 
ment, entered  of  record,  that  any  matter  con- 
stituting a  good  plea  in  bar  might  be  gi^&k  in 
evidence  upon  reasonable  notice. 

First  Exception.  Upon  the  trial,  Crofford, 
the  plaintiff,  offered  to  read  the  depositions  of 
three  of  his  neighbors,  Parker,  Driver,  and 
Kafkemeyer,  who  testified  in  substance  to  the 
following  facts:  About  the  last  of  October,  or 
Ist  of  November,  1846,  the  McAfees  and  Alford, 
assisted  by  several  other  persons,  all  armed, 
crossed  the  Mississippi  River  in  skiffs,  and 
forcibly  carried  off  twenty-one  slaves  from 
Crofford's  plantation.  Crofford  was  absent. 
His  overseer  remonstrated,  but  the  assailants 
replied  that  they  intended  to  take  all  the 
negroes,  and  would  kill  anyone  who  interfered. 
There  were  forty-two  negproes,  men,  women  and 
children,  on  the  plantation;  but  as  the  assail- 
ants were  engaged  for  several  days  in  catch- 
ing and  transporting  them  to  the  opposite  bank 
of  the  river,  four  women  and  seventeen  men 
were  so  frightened  that  they  ran  off  into  the 
swamps,  and  remained  out  five  or  six  weeks. 
Crofford  had  some  1,800  or  2,000  cords  of  wood 
cut  at  the  time  of  these  occurrences,  which, 
on  account  of  the  absence  of  the  slaves,  was 
either  floated  off  or  ^eatly  injured  by  a  sub- 
sequent rise  in  the  nver.  In  addition  to  this, 
the  neighbor's  hogs,  cattle,  horses,  and  moles, 
broke  into  the  plantation,  and  nearly  de- 
stroyed 120  acres  of  growing  com;  all  of 
which  was  the  consequence  of  the  absence  of 
the  hands. 

*These  witnesses  testify,  that  the  [*44t 
slaves  carried  over  the  river,  being  tweny-one 
in  number,  were  worth  $12^80;  wood  worth 
$2.50  per  cord,  and  com  50  cents  per  bushel. 

To  all  this  testimony  the  plaintiffs  in  error 


conformity  with  the  directions  of  commissioners 
of  the  township,  with  a  view  of  saving  the  neigh- 
borhood from  threatened  violence,  Is  admissible  to 
mitigate  the  damages,  bnt  that  the  building  has 
been  presented  by  grand  jury  as  a  public  nuisance 
and  recommended  Its  abatement  Is  not  admissible. 
Reid  V.  Bias,  8  Watts.  &  S.  189. 
The  retom  to,  or  re-possession  by,  plaintiff,  of 

fiersonal  property,  wrongfully  taken  or  converted, 
8  admissible  In  mitigation  of  damages.  Baldwin 
V.  Cole,  6  Mod.  212 ;  Cook  v.  Hartle,  8  Car.  &  P. 
568;  6  Bac.  Abr.  628;  Vosburgh  v.  Welch,  11 
Johns.  175 ;  Murray  v.  Barling,  10  Johns.  172 ; 
Oibbs  V.  Chase,  10  Mass.  125 ;  Hanmer  v.  Wilsey, 
17  Wend.  91 ;  Connah  v.  Hale,  28  Wend.  462 ;  Rey- 
nolds V.  Shuler,  5  Conn.  823 ;  Dewltt  v.  Morris, 
13  Wend.  496 ;  Wheelock  v.  Wheelock,  5  Mass.  104 ; 
Greenfield  Bank  v.  Leavitt,  17  Pick.  1 ;  Merrill  v. 
How,  11  Shep.  126. 

So  where  goods  are  retaken  from  the  trespasser 
bv  warrant  or  distress  or  execution  in  favor  of 
third  party  against  the  owner,  such  recapture, 
when  the  property  is  thos  by  operation  of  law  ap- 

filled  to  the  owner's  use,  may  be  shown  in  mltlga- 
ion.  Higglns  v.  Whitney,  24  Wend.  379 :  Otis  v. 
Jones,  21  Wend.  394 ;  Sherry  v.  Schuyler, 
2  Hill.  204 ;  See  Hanmer  v.  Wilsey,  17  Wend.  91. 
In  trespass  for  cutting  and  destroying  a  valuable 
picture,  It  is  evidence  in  mitigation  of  damages, 
that  it  was  a  gross  libel  on  defendant's  sister.  Du- 
Bost  V.  Beresford,  2  Camp.  510 ;  Davis  v.  Nest,  6 
Car.  &  P.  167. 

In  trespass  against  officers  of  the  customs  for 
taking  a  port-folio,  evidence  that  It  contained  draw« 
lugs  liable  to  seizure  for  non-payment  of  duty, 
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is  evidence  in  mitigation  if  not  In  justification.  De 
Gondonin  v.  Lewis,  10  Ad.  k  El.  117. 

In  trespass  against  officers  for  arresting  and  Im- 
prisoning plaintiff  on  suspicion  of  felony,  the  bad 
character  of  plaintiff  is  not  admissible  In  mitigation 
of  damages.  Russell  v.  Shuster,  8  Watts,  it  Berg. 
308. 

In  action  of  assault  and  battery,  the  acts  or  dec- 
larations of  plaintiff  at  a  different  time,  or  ante- 
cedent facts  which  are  not  fairly  considered  as  part 
of  same  transaction,  though  irritating  or  provok- 
ing, are  not  evidence  In  mitigation.  The  provo- 
cation must  be  so  recent  as  to  induce  a  presump- 
tion that  the  violence  was  done  under  the  imme- 
diate Infiuence  of  the  feelings  and  passions  excited 
by  it.  Lee  v.  Woolsey,  19  Johns.  819 ;  Sedgwick  oo 
Damages,  563. 

That  defendant  was  acting  under  command  of 
officers  of  the  law,  and  without  intention  to  do 
plaintiffs  wrong.  Is  evidence  In  mitigation  of  dam- 
ages.    The  Martha  Anne,  Olcott,  18. 

Provocation  and  heat  of  passion  In  assault  and 
battery,  are  admissible  in  mitigation  of  damages 
Cushman  v.  Waddell,  Baldw.  57. 

In  an  action  of  slander,  defendant  cannot  give 
evidence,  in  mitigation  of  damages  that  the  plain- 
tiff had  been  hostile  to  him  for  a  long  time,  and  had 
proclaimed  that  he  did  not  wish  to  live  In  peace 
and  on  good  terms  with  him.  Andreas  v.  Barttiol- 
omew,  2  Met.  509. 

When  property,  unlawfully  taken.  Is  afterwards 
returned  to  the  owner,  before  suit  brought,  and  Is 
accepted  by  him.  the  return  and  acceptance  Is  evi- 
dence In  mitigation  of  damages.  Hlbbard  v.  Stew- 
art, 1  Hilt.  207. 

Howard  it. 
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objected,  bot  the  court  overruled  the  objection, 
and  tbe  depositions  were  read. 

The  counsel  for  the  defendants  below  ex- 
cepted. 

Crofford  then  proved  that  his  plantation  was 
in  Crittenden  County,  Arkansas,  and  then 
closed   his  case. 

Seeond  Exception.  The  defendants  below, 
on  their  part,  offered  in  evidence  the  record  of 
A  judgment,  rendered  in  one  of  the  courts  of 
Miasissippi,  in  favor  of  the  Commercial  Bank 
of  Manchester  against  James  T.  Crofford  and 
Morgan  McAfee,  for  the  sum  of  $4,143.93,  to- 
gether with  divers  writs  of  fi.  fa.  issued  there- 
on, levied  upon  Crofford's  property,  delivery 
bond  given  and  forfeited,  and  fieri  facias  is- 
sued upon  this.  By  virtue  of  this  last  fi.  fa. 
the  slaves  forcibly  carried  away  from  the  plan- 
tation, in  Arkansas,  were  levied  upon  and  most 
of  them  sold,  producing  the  sum  of  $6,132, 
which  fully  satisfied  the  said  execution. 

The  McAfees  also  proved  that  Morgan  Mc- 
Afee was  only  security  for  Crofford  in  the 
aforesaid  judgment,  and  that  at  the  time  of 
executing  the  delivery  bond  mentioned  above, 
Crofford  promised  not  to  remove  his  nen'oes 
from  Tallahatchie  County  imtil  said  debts 
should  be  paid. 

The  McAfees  then  introduced  a  witness 
whose  evidence,  drawn  out  upon  cross  examina- 
tion, constituted  the  subject  of  this  exception. 
The  witness  was  introduced  to  prove  various 
admissions  made  by  Crofford  in  reference  to 
the  amount  of  his  com  crop  and  his  cord  wood; 
which  witness,  upon  cross-examination,  stated, 
that  in  the  same  conversations  Crofford  said 
that  Morgan  McAfee  had  agreed  with  him  to 
obtain  from  the  said  Bank  of  Manchester  an 
extension  of  one,  two  and  three  years,  in 
which  to  pay  the  said  debt,  and  also  to  credit 
thereon  a  ji^gment  of  Crofford  against  Morgan 
McAfee,  in  the  United  States  District  Court  at 
Pontotoc  for  about  $1,500  or  $2,000.  To  this 
evidence,  elicited  on  cross-examination,  the 
McAfees  excepted. 

Third  Exception.  The  McAfees  then  proved 
that  before  the  trespass  complained  of,  Morgan 
McAfee  had  paid  the  debt  to  the  Bank  of  Man- 
chester, which  had  assigned  the  judgment  to 
Madison  McAfee. 

As  rebutting  testimony,  Crofford  offered  to 
introduce  the  record  of  a  proceeding  by  (mo 
warranto  in  one  of  the  courts  in  Mississippi,  oy 
whi^  it  appeared  that  at  the  time  of  the  sale 
^f  the  negroes  upon  said  execution,  the  said 
hank,  its  agents,  and  its  assignees,  were  en- 
joined from  collecting  any  of  its  demands, 
tbou^  the  levy  upon  a  ^rt  of  the  negroes  was 
made  before  the  execution  of  the  writ  of  in- 
450*1  junction.  Crofford  also  offered  to  *in- 
troduee  records  showing  that  he  had  existing 
tnisatisfied  judgments  to  the  amount  of  $2,847 
^igainst  Morgan  McAfee.  The  defendants  be- 
low objected  to  the  admission  of  this  rebutting 
testimony,  but  the  court  overruled  the  objec- 
tion and  admitted  it,  whereupon  the  McAfees 
<>xcepted. 

The  charge  of  the  court  was  as  follows:  Tlie 
<court  instructed  the  jury  that  a  trespass  had 
b«»en  committed  by  the  defeivlants,  "if  the  jury 
believe  from  the  testimony  that  the  defendant 
iiad  a  judgment  in  Mississippi  against  the 
j>iHintiff,  the  defendant  would  not  be  author- 
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ized  to  collect  said  judgment  by  forcibly  re- 
moving the  property  of  the  plaintiff  from  the 
State  of  Arkansas  to  the  State  of  Mississippi." 

"That  in  assessing  damages  the  jury  had  a 
right  to  take  into  consideration  all  the  circum- 
stances;" to  which  said  first  charge  the  coun- 
sel for  the  defendants  at  the  time  excepted, 
before  the  jury  returned  from  the  bar  of  the 
court;  and  to  which  several  matters  and 
things  the  said  defendants,  by  their  said  coun- 
sel, excepted,  and  tendered  their  said  bill  of 
exceptions  as  hereinbefore  stated,  and  before 
the  jury  retired  from  the  court,  and  prayed 
that  the  same  mighib  be  signed  and  sealed  by 
the  court  and  made  part  of  the  record  herein; 
all  which  is  done  accordingly. 

S.  J.  Gholson.     [Seal.] 

The  jury  found  a  verdict  for  the  plaintiff  and 
assessed  the  damages  at  $10,613.72. 

The  cause  was  argued  in  this  court  by 
Messrs.  Brooke  and  Volney  £.  Howard  for  the 
plaintiffs  in  error,  and  Messrs.  Snethen  and 
F.  P.  Stanton  for  the  defendant  in  error. 

The  counsel  for  the  plaintiffs  in  error  con- 
tended, that  the  verdict  is  manifestly  against 
the  testimony.  The  principle  upon  which 
damages  are  given  in  an  action  of  trespass  is 
to  indemnify  the  plaintiff  for  what  he  has 
actually  suffered,  taking  into  consideration  all 
the  circumstances  of  the  case.  Bateman  v. 
Goodwyn,  12  Conn.  676.  In  this  case  Crofford 
in  reality  sustained  no  damage,  as  the  property 
taken  was  disposed  of  in  discharge  of  his  own 
debt.  "In  an  action  of  trover,  when  the  prop- 
erty converted  has  been  sold  and  the  proceeds 
applied  to  the  payment  of  the  plaintiff's  debt, 
or  otherwise  to  his  use,  it  goes  in  mitigation 
of  damages."  Pierce  v.  Benjamin,  14  Pick.  356; 
Prescott  V.  Wright,  6  Mass.  20;  Caldwell  v. 
Eaton,  6  Mass.  399;  14  Shep.  126. 

Whatever  damages  Crofford  sustained,  if  any, 
were  the  consequences  of  his  own  wrong  in  re- 
moving this  property  beyond  the  limits  of  the 
State  of  Mississippi,  in  violation  of  his  agree- 
ment with  his  surety,  McAfee.  If  this  verdict 
is  permitted  to  *stand  Crofford  will  be  [*451 
suffered  to  take  advantage  of  his  own  wrong 
in  having  his  debt  paid,  amounting,  at  that 
time,  to  over  six  thousand  dollars,  and  in  ad- 
dition receive,  as  a  bounty  for  his  dishonesty, 
the  large  amount  assessed  by  the  jury. 

The  estimate  put  upon  the  negroes  by  the 
witness,  Parker,  is  proven  to  be  too  great  by 
the  result  of  the  sale,  they  only  bringing,  at  said 
sale,  about  half  of  said  estimate.  There  is  no 
proof  or  pretense  that  the  sale  was  not  fair. 
It  was  made  by  the  sheriff,  and  is  to  be  pre- 
sumed to  have  been  made  in  a  legal  manner, 
after  due  notice  given. 

The  evidence  as  to  the  consequential  damages 
to  the  com  and  wood  is  too  loose  and  indefinite 
to  have  received  the  consideration  of  the  jury. 
It  should  have  been  ruled  out  by  the  court. 

"Consequential  damages  are  not  recoverable 
in  an  action  of  trespass  vi  et  i^rmis,  for  taking 
away  goods."    Alston  v.«Huggins,  2  Const.  688. 

"Opinions  of  witnesses  as  to  the  amount  of 
loss  inadmissible."    23  Wend.  426. 

McAfee  may  not  have  acted  strictly  within 
legal  bounds  in  going  to  Arkansas,  and  taking 
the  negroes  by  force;  but  when  it  is  recollected 
that  he  was  Crofford's  surety,  that  Crofford  had 
deceived   and   defrauded   him   by    talu>«g   the 
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negroes  out  of  the  State,  thus  leaving  his 
surety  to  suffer,  and  this,  too,  in  violation  of 
an  express  agreement,  surely  Crofford,  the 
original  wrong  doer,  whose  criminal  acts  super- 
induced the  necessity  of  McAfee's  proceedings, 
cannot  be  heard  to  complain. 

Crofford  recognized  the  payment  and  satis* 
faction  of  the  bank  judgment  by  endeavoring 
to  take  advantage  of  it  in  defense  to  a  suit 
brought  against  him  in  equity,  wherein  the  lien 
of  this  judgment  was  complained  of.  The 
deposition  of  J.  J.  Hughes,  the  cashier  of  the 
Bank,  proves  the  suretyship  of  McAfee. 

The  record  of  the  proceedings  against  the 
bank  is  wholly  irrelevant,  and  the  coilrt  erred 
in  admitting  it.  At  the  time  of  the  transfer 
of  the  judgment  to  Madison  McAfee,  the  pro- 
ceeding hi^  not  been  commenced.  No  judg- 
ment ot  forfeiture  was  ever  rendered.  The 
other  judgments  introduced  are  also  irrelevant, 
and  have  no  bearing  whatever  on  the  case.  At 
most  they  offset  one  another,  and,  as  far  as 
they  are  concerned,  iihow  but  little  indebted- 
ness either  way. 

In  cases  of  this  sort,  appealing  to  principles 
of  natural  justice  more  than  to  strict  rules  of 
law,  it  is  conceived  that  the  equity  maxim,  that 
the  complaining  party  should  come  into  court 
with  clean  hands,  applies  here  as  well  as  in  a 
court  of  chancery. 

It  may  be  said  that  the  bank  judgment  was 
satisfied  by  the  payment  by  McAfee,  and  that 
452*]  the  transfer  to  his  brother  was  *there- 
upon  inoperative.  Be  this  as  it  may,  the  moral 
obligation  on  Crofford  remained  the  same. 
The  attempt  to  evade  the  payment  of  a  just 
debt,  and  suffer  the  burden  of  it  to  fall  on  his 
surety,  is  the  wrong  complained  of  on  our  part 
— the  wrong  that  gave  occasion  to  the  tres- 
pass and  its  consequences. 

The  charge  of  the  court  is  manifestly  incor- 
rect. It  assumes  the  fact  that  a  trespass  had 
been  committed,  and  leaves  nothing  for  the 
jury  to  determine  in  this  particular.  The  re- 
mainder of  the  charge — ^that  "if  the  jury  be- 
lieve, from  the  testimony,  that  the  defendant 
had  a  judgment  in  Mississippi  against  the 
plaintiff,  the  defendant  would  not  be  author- 
ized to  collect  said  judgment  by  forcibly  re- 
moving the  property  of  the  plaintiff  from  the 
State  of  Arkansas  to  the  State  of  Mississippi,'' 
may  be,  and  doubtless  is,  a  correct  proposition 
of  law;  but  it  does  not  necessarily  follow  that 
the  existence  of  the  judgment  might  not  have 
been  properly  adduced  to  show  that  no  actual 
damage  had  accrued.  The  manner  in  which  the 
charge  was  given  was  well  calculated  to  im- 
press the  jury  with  the  idea  that,  although 
they  "had  a  right  to  take  into  consideration  all 
the  circumstances,"  yet  that  the  judgment  was 
no  circumstance  at  all  worthy  of  their  con- 
sideration. 

The  counsel  for  the  defendant  in  error  con- 
tended that  the  only  questions  arising  upon  this 
record  are:  firsts  upon  the  charge  to  the  jury; 
and  second,  as  to  th^  several  items  of  proof 
made  by  the  defendant  in  error,  and  excepted 
to  by  the  plaintiffs. 

As  to  the  first  of  these  questions,  no  authori- 
ties can  be  necessary.  Tnere  is  obviously  no 
error  in  the  instructions  of  the  court  to  the 
jury.  No  bad  faith  on  the  part  of  Crofford, 
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nor  any  breach  of  contract,  could  have  justi- 
fied the  plaintiffs  in  error  in  going  with  an 
armed  band  into  the  State  of  Arkansas,  and 
taking  property  by  force,  in  order  to  subject  it 
to  an  execution  in  Mississippi.  This  was  a 
trespass,  and  if  the  judge  said  so  to  the  jury, 
he  was  fully  sustained  by  the  proof.  But  this 
court  has  said,  "it  will  not  examine  the  charge 
of  the  inferior  court  to  the  jury  upon  mere 
matters  of  fact  and  its  commentaries  upon  the 
weight  of  evidence.  Observations  of  that  na- 
ture are  understood  to  be  addressed  to  the  jury 
merely  for  their  consideration  as  the  ultimate 
judges  of  the  matters  of  fact."  Carver  v. 
Jackson,  ex  dem.  Astor  et  al.  4  Pet.  80,  81; 
Evans  v.  Eaton,  7  Wheaton,  426;  Garrard  ▼. 
Lessee  of  Reynolds  et  al.  4  How.  123;  Games 
et  al.  V.  Stiles,  14  Pet.  322;  Hyde  &  Gleises  v. 
Boraem  &  Co.  16  Pet.  160. 

The  exceptions  to  the  testimony  of  the  wit- 
nesses who  proved  the  trespass,  and  the  dam- 
ages resulting  to  the  crops  and  cord  wood, 
were  evidently  not  well  taken.  All  the  direct 
and  necessary  *consequences  of  a  tret-  [*45S 
pass  may  be  given  in  evidence,  to  enable  the 
jury  to  estimate  the  full  amount  of  damages  in- 
curred. Dickinson  v.  Boyle,  17  Pick.  78.  In 
this  case  the  court  say:  '*Where  the  act  com- 
plained of  is  admitted  to  have  been  done  with 
force,  and  to  constitute  a  proper  ground  for 
an  action  of  trespass  vi  et  armis,  all  the  dam- 
age to  the  plaintiff,  of  which  such  injurious 
act  waa  the  efficient  cause,  and  for  which  the 
plaintiff  is  entitled  to  recover  in  any  form,  may 
be  recovered  in  such  action,  although  in  point 
of  time  such  damage  did  not  occur  till  some 
time  after  the  act  done."  Johnson  v.  Courts, 
3  Harris  &  McH.  610;  Ogden  v.  Gibbons,  2 
South.  536;  Duncan  v.  Stalcup,  1  Dev.  &  Bat. 
440;  Hardin  et  al.  ▼.  Kennedy,  2  McCord,  277; 
Damron  v.  Roache,  4  Humph.  134;  Wilcox  ▼. 
Plummer,  4  Pet.  172,  182;  Bamum  v.  Vandusen, 
16  Conn.  200.  All  the  circumstances  of  aggra- 
vation may  be  proved  without  minute  aver- 
ment. Warfield  v.  Walter,  11  G.  A  J.  80;  Ham- 
matt  V.  Russ,  4  Shepl.  171;  Carrinjrton  v.  Tay 
lor,  11  East,  671 ;  Keeble  v.  Hickeringill,  Id.  674, 
n.;  Id.  11  Mod.  74,  130;  Id.  3  Salk.  y;  2  Greenl. 
Ev.  sec.  268,  a.  254,  270,  272,  636,  a;  see  note, 
2  Greenl.  sec.  243,  and  the  authorities  there 
quoted. 

The  exception  to  the  statements  of  Crofford, 
drawn  out  upon  cross  examination,  is  equally 
untenable.  They  were  parts  of  the  same  con- 
versations which  the  witness  detailed  in  his  ex- 
amination in  chief.  But  the  testimony  was 
not  material  in  any  point  of  view,  and  could 
not  have  influenced  the  verdict  of  th6  jury. 
1  Greenl.  Ev.  sec.  201,  and  the  authorities  quot- 
ed in  the  note  thereto. 

As  to  latitude  of  cross-examination,  see  I 
Greenl.  449,  450,  and  notes.  / 

As  to  immateriality  of  testimony,  Turner  t. 
Fendall,  1  Cranch,  131. 

Erroneous  instructions,  if  immaterial,  not 
cause  of  reversal.  United  States  ▼.  Wright,  1 
M'Lean,  C.  C.  R.  600;  Forsyth  ▼.  Baxter,  2 
Scam.  9. 

Exceptions  taken  to  the  records  Introduced 
as  rebutting  testimony — ^the  proceeding  by  quo 
warranto,  and  the  judgpnents  in  favor  of  Crof- 
ford v.  McAfee.     As  to  the  first  of  these,  it 
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is  oertain  the  Bank  of  Manchester,  at  the  time 
of  the  execution  sale  of  Grofford's  negroes,  was 
enjoined  by  a  competent  tribunal  from  making 
that  sale.    It  was  competent  to  show  this  fact, 
not    to    inyalidate   the  sale,  but  to  show  the 
reckless  disposition  of  the  parties,  and  their 
contempt  of  lawful  authority.    It  does  not  ap- ' 
pear  wnat  effect  this  testimony  had  upon  the 
case,  or  what  instructions  the  judge  gave  in  re- 
gard to  it.     The  jury  seem  to  ^ve  deducted 
tlie    debt  of  $6,000,   which   was  paid  by   the 
sale  of  the  slaves,  from  the  whole  amount  of 
4 5 4*] damages,  and  given  *their  verdict  for  the 
balance.    This  appears  from  the  fact  that  the 
amount  of  the  verdict  is  not  equal  to  the  value 
of  the  slaves  actually  taken  away  and  sold,  as 
that  Talue  was  proved  by  three  uncontradicted 
witnesses,  besides  the  damage  to  the  crop,  the 
wood«  and  tlie  slaves  who  took  refuge  in  the 
swamps.    The  proof  of  the  injunction  could  not 
have  operated  to  prevent  this  mode  of  adjust- 
ment by  the  jury;  it  was  admissible  evidence 
only  to  show  the  animus  of  the  plaintiffs  in 
error;  their  disregard  of  the  laws  of  their  own 
State  as  well  as  those  of  Arkansas,  throughout 
the  whole  of  these  violent  proceedings. 

The  judgments  of  Crofford  v.  Morgan  Mc- 
Afee were  wholly  immaterial  to  the  case,  except 
so  far  as  they  tended  to  palliate  the  bad  faith 
of  Crofford  in  leaving  his  security  to  pay  his 
debt.  In  this  point  of  view  they  were  admis- 
sible as  rebuttmg  testimony;  feeble  and  unim- 
portant it  may  he,  but  still  admissible.  Havis 
▼.  Taylor,  13  Ala.  324;  Gilpins  v.  Consequa,  Pet. 
C.  C.  R.  85;  Pettibone  v.  Deringer,  4  Wash.  C. 
C.  R.  215.  Even  if  the  admission  of  this  tes- 
timony was  erroneous,  the  court  will  not  re- 
▼ene,  when  it  is  plainly  immaterial  and  in- 
operative in  the  case.  Zacharie  &  Wife  ▼. 
Franklin,  12  Pet.  161. 


Mr.  Justice  McLean  delivered  the  opinion  of 
the  court: 

This  case  is  before  us  on  a  writ  of  error  to 
the  District  Court  for  the  Northern  District  of 


ippi. 

A  judgment  was  obtained  in  favor  of  the 
CcMDmernal  Bank  of  Manchester  against  James 
T.  Crofford  and  Morgan  McAfee,  in  the  State 
Conrt  of  Tallahatchie  County,  Mississippi,  the 
24th  of  November,  1840,  for  the  sum  of  $4,- 
143i^,  on  which  an  execution  was  issued,  and 
le^ed  on  sundry  slaves  of  Crofford,  who  owed 
the  debt.  McAfee,  the  other  defendant,  being 
his  security,  s  delivery  bond  for  the  property 
was  executed,  which  was  forfeited  the  22d  of 
November,  1^1,  by  which  forfeiture  the  bond 
had  the  effect  of  a  judgment.  On  this  latter 
judgment  an  execution  was  issued,  which  was 
levied  on  twenty -one  negroes  owned  by  Crof- 
ford, an  of  whom,  except  three,  were  sold  by 
the  sheriff  for  $6,132. 

Some  time  after  the  first  levy,  it  appears  that 
Crofford  removed  with  his  slaves  across  the 
Mississippi,  and  settled  on  a  plantation  on  that 
rirer,  in  Arkansas,  not  far  from  his  former 
residence  in  MississippL 

A  short  time  before  the  last  levy,  Morgan 

McAfe<».  with  an  armed  force,  in  the  absence 

of  Crofford,  crossed  the  river,  seized,  from  day 

to  day,  twenty -one  oi  the  negroes  on  his  plan- 
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tation,  and  brought  them  into  Mississippi. 
The  other  slaves  of  Crofford  were  alarmed  and 
absconded,  and  were  not  reclaimeil  before  the 
lapse  of  from  four  to  six  weeks.  The  overseer 
of  Crofford  *remonstrated,  and  some  [*455 
steps  were  taken  to  arrest  the  proceedings  of 
McAfee,  but  his  force  was  too  strong,  and  he 
threatened  to  kill  anyone  who  should  interfere 
with  him  in  taking  off  the  negroes.  For  this 
trespass  an  action  was  brought  against  the 
plaintiffs  in  error.  In  the  declaration,  it  was 
alleged,  that  by  reason  of  the  trespass,  the 
plaintiff  lost  the  services  of  thirty  negro  men 
and  as  many  women,  etc.,  which,  through  fear, 
absconded,  besides  the  number  taken  by  Mc- 
Afee, and  that  he  was  subjected  to  great  ex- 
pense in  reclaiming  them;  that  by  taking  the 
slaves,  chasing,  and  frightening  the  others  from 
his  farm  and  wood  yard  and  from  and  about 
the  business  of  the  plaintiff,  he  was  greatly 
damaged,  etc.  The  defendants  pleaded  not 
guilty,  etc.  A  verdict  for  $10,613  was  rendered 
by  the  jury,  on  which  a  judgment  was  entered. 
To  reverse  that  judgment  the  writ  of  error  was 
brought. 

The  exceptions  arise  out  of  the  rulings  of 
the  comrt  and  the  charge  to  the  jury. 

The  trespass  was  proved  as  charged  in  the 
declaration.  The  party  were  several  days  in 
searching  for  and  arresting  the  negroes,  and 
all  on  the  plantation  not  taken  were  frightened 
and  fled. 

The  male  slaves  were  employed  in  cutting 
cordwood,  and  supplying  Crofford's  wood  yard. 
He  had,  at  the  time  of  the  trespass,  it  was 
proved,  from  eighteen  hundred  to  two  thousand 
cords  of  wood  cut  on  the  low  ground  back  from 
the  river,  which  was  worth  $200  per  cord,  and 
sold  at  the  yard  for  $2.50;  the  hauling  cost  50 
cents  per  cord;  that  the  river  became  swollen 
by  rain,  and  having  no  hands  to  remove  the 
wood  to  the  yard,  much  of  it  was  carried  off  by 
the  flood,  and  what  remained,  was  so  injured 
by  being  under  water  as  to  make  it  unsalable; 
that  having  no  hands  to  attend  the  crop,  the 
horses,  mules,  and  other  stock  of  the  neighbor- 
hood, broke  into  the  com  field  and  destroyed  a 
large  part  of  it;  that  com  was  worthy  fifty 
cents  a  bushel  at  that  time.  There  were  one 
hundred  and  twenty  acres  in  com,  which,  with 
proper  attention  and  protection,  would  have 
yielded  forty  bushels  to  the  acre. 

The  defendant  offered  in  evidence  the  judg- 
ment of  the  Commercial  Bank  against  Croffoid, 
as  principal,  and  himself  as  surety,  and  a  re- 
ceipt for  the  payment  of  the  judgment, 
amounting  to  the  sum  of  $6,233.38,  in  mitiga- 
tion of  the  damages  claimed  on  account  of  the 
trespass,  which,  though  objected  to  by  the 
plaintiff,  was  admitted. 

The  evidence  was  admissible  on  two  grounds: 
First,  to  explain  the  motive  of  the  plaintiffs  in 
error  in  committing  the  trespass,  and  thereby, 
in  some  degree,  to  mitigate  the  damages 
*claimed.  Second,  to  reduce  or  abate  [*456 
from  the  damages  the  amount  paid  in  discharge 
of  the  judgment,  not  as  an  offset,  but  in  miti- 
gation of  the  injury  done.  This  right  resulted 
From  the  relation  between  the  parties.  McAfee 
was  a  codefendant  with  Crofford  in  the  judg- 
ment, but  he  was  security  only,  and  he  had  a 
right  to  expect,  from  the  forthcoming  bond  and 
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the  assuranoes  of  Crofford,  that  the  negroes 
first  levied  on  would  be  delivered  up  in  satis- 
faction of  the  second  execution.  In  an  answer 
in  chancery,  he  alleged  that  the  bank  judg- 
ment had  been  satisfied.  A  stranger  could  not 
take  the  property  of  his  neighbor,  have  it  sold 
under  process,  and  apply  the  proceeds  in  dis- 
charging the  debts  of  his  neighbor,  and  then 
claim  the  right  to  have  such  payments  received 
as  a  set-off,  or  in  mitigation  of  the  damages 
done  by  the  trespass. 

The  plaintiff  below  then  introduced  the 
transcripts  of  two  judgments  in  the  District 
Court  against  Morgan  McAfee,  one  in  favor  of 
Crofford,  the  other  assigned  to  him,  amounting 
to  $2,100  and  upwards,  which,  though  objected 
to  by  the  defendants,  was  admitted  by  the 
court.  For  what  purpose  this  evidence  was  in- 
troduced was  not  stated;  and  under  such  cir- 
cumstances, if  the  records  of  the  judgment  were 
admissible  for  any  purpose,  the  exception  to 
the  evidence  cannot  be  sustained. 

It  was  proved,  that  at  New  Orleans,  before 
the  trespass  was  committed,  McAfee  agreed 
with  Crofford  to  return  to  Mississippi  and 
make  an  arrangement  with  the  Bank  to  give 
one,  two,  and  three  years,  for  the  payment  of 
the  judgment  against  Crofford  and  himself; 
and  he  agreed  to  credit  on  said  judgment  the 
above  judgments  against  himself. 

We  think  that  those  judgments  were  prop- 
erly admitted  as  evidence,  because  they  con- 
duced to  show  that  Crofford,  in  removing  with 
his  slaves  to  Arkansas,  was  less  blamable  than 
charged  by  the  defendant  McAfee,  as  he  had 
grounds  to  believe  that  a  part  of  the  bank 
judgment  would  be  paid  by  McAfee,  and  that 
an  mdulgence  of  some  years  would  be  obtained, 
for  the  payment  of  the  balance. 

The  judgments  being  admissible  on  this 
ground,  it  is  unnecessary  to  inquire  whether 
they  were  not  evidence  to  reduce  the  bank 
judgment  paid  by  McAfee,  under  his  agree- 
ment. This  point  might  have  been  made,  if 
the  court  haa  been  requested  to  instruct  the 
jury  that  this  effect  could  not  be  given  to  the 
evidence  by  the  jury.  The  judgments  being 
admissible  for  the  purpose  first  stated,  it  is 
unnecessary  to  inauire,  if  it  were  practicable 
to  do  so,  which  it  is  not,  how  the  evidence  was 
applied  by  the  jury. 

The  record  of  certain  proceedings  acainst  the 
457*]  Commercial  *Bank  of  Manchester,  in 
the  nature  of  a  (juo  warranto,  was  offered  by 
the  plaintiff  in  evidence,  to  show  that  the  Bank 
was  enjoined  from  proceeding  to  collect  debts. 
This  proceeding  was  had  in  the  Circuit  Court 
of  Yazoo  County.  An  injunction  was  issued 
as  stated.  And  at  November  Term,  1846,  the 
court  decided  on  the  demurrers  filed  in  favor 
of  the  bank,  from  which  decision  an  appeal 
was  taken  to  the  High  Court  of  Errors  and 
Appeals  of  the  State.  The  court  admitted  the 
evidence,  overruling  the  objections  made  to  it. 

These  proceedings,  it  is  presumed,  were  pend- 
ing in  the  Court  of  Appeals  at  the  time  the 
trespass  was  committed,  as  the  contrary  does 
not  appear;  but  it  is  not  perceived  that  the  evi- 
dence could  have  had  any  other  effect  than  to 
rebut  the  mitigating  circumstances  relied  on  by 
the  defendants.  In  this  view  the  evidence  was 
admissible. 
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The  loss  of  the  services  of  the  slaves,  by  the 
trespass,  necessarily  resulting  from  the  abduc- 
tion of  a  part  of  them,  and  driving  off  the 
others,  are  clearly  within  the  rule  of  damages 
in  the  trespass  and  we  think  the  loss  of  the 
cordwood,  as  proved,  and  the  injury  to  the 
com  crop,  were  also  within  it. 

It  is  argued,  that  unless  the  inclosure  for 
the  protection  of  the  crop  was  such  aa  tlie 
law  required,  no  damages  could  be  allowed 
for  the  trespasses  charg^,  and  that  tbe  own- 
ers of  the  trespassing  animals  were  liable. 
and  consequently  the  plaintiffs  in  error  were 
not  liable. 

Whether  there  was,  at  the  time,  a  law  in 
Arkansas  regulating  indosures,  we  have  not 
examined,  as  it  is  a  matter  which  can  have  no 
influence  in  the  case.  The  question  was  fairiy 
submitted  to  the  jury,  whether,  under  the  facta 
and  circumstances  proved,  the  injury  to  the 
com  crop  resulted  from  the  loss  of  the  handa. 
This  was  a  matter  of  fact  for  the  jury,  whether 
the  fence  of  the  plaintiff  was  good  or  bad;  if, 
by  reason  of  the  loss  of  the  slaves,  the  breaches 
in  the  inclosure  could  not  be  repaired,  or  the 

Elaintiff  was  unable  to  guard  his  field,  as  was 
is  custom,  was  an  inquiry  for  the  jury;  and 
in  making  up  their  verdict,  they  must  have 
considered  the  facts  and  circuiuaianufa  con- 
nected with  this  branch  of  the  case. 

The  same  remarks  apply  to  the  cordwood. 
Had  the  plaintiff  not  been  deprived  of  his 
hands,  he  might  have  removed,  sold,  or  in  some 
other  manner  secured,  the  wood  from  being 
floated  off  by  the  flood.  In  regard  to  the  com 
and  the  wood,  if  the  damage  was  a  oonsequenoe^ 
which  necessarily  followed  the  loss  of  the 
hands,  the  plaintiffs  in  error  were  liable.  Tbe 
instmctions  of  the  court  were  general  and  eor- 
rect.  5  Phil.  Ev.  188,  189;  Bamum  v.  Van- 
dusen,  16  Conn.  200;  Carrington  v.  Taylor, 
*11  East,  571;  2  Greenleaf,  Co.  sees.  253,  [*458 
254,  268,  and  270,  272,  635,  a. 

The  trespass  was  of  an  aggravated  nature: 
notwithstanding  the  mitigating  facts  set  up  by 
the  defendants,  it  was  lawless  and  wholly  inex- 
cusable. It  was  a  resort  te  physical  force  is 
defiance  of  law,  and  under  such  circumsianoes 
as  to  endanger  life  and  property.  Such  a  pro- 
cedure should  be  reprehended  by  every  good 
citizen.  It  gives  a  high  claim  to  the  mjured 
party  for  exemplary  damages. 

We  think  there  was  no  error  in  the  prooead- 
ings;  consequently  the  jud^rment  of  the  Distriet 
Court  is  affirmed,  with  costs. 


Order. 


This  cause  came  on  to  be  heard  on  the  trao- 
script  of  the  record  from  the  District  Court  of 
the  United  States  for  the  Northem  District  of 
Mississippi,  and  was  argued  by  counsel;  on 
consideration  whereof,  it  is  now  here  ordered 
and  adjudged  by  this  court,  that  the  judgement 
of  the  said  District  Court  in  this  cause  be,  and 
the  same  is  hereby  affirmed,  with  costs  and 
damages  at  the  rate  of  six  per  centum  per  an- 
num. 

Howard  IS. 
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CATHARINE  HILL,  Plaintiff  in  Error, 

V. 

JOSEPH  W.  TUCKER,  Executor  of  Abner  Rob- 
inson, Deceased. 

Statate  of  Limitations  does  not  bar  action  on 
judgment  a^nst  executor  in  one  state, 
brought  against  another  executor  in  another 
state,  where  original  cause  barred — Louisiana 
Code,  art.  3505,  does  not  limit  suits  on  non- 
negotiable  paper. 

The  relations  or  priTlty  between  execators  and 
tbetr  testators  In  Louisiana,  do  not  diifer  from 
thoae  which  exist  at  common  law. 

The  interest  of  an  executor  in  the  testator's  es- 
taU  is  what  the  testator  sives  him :  that  of  an  ad- 
Binistrator,  only  that  which  the  law  of  his  ap- 
pointment enjoins.  • 

Hence,  executors  in  different  states  are,  as  re* 
cards  the  creditors  of  the^  testator,  execators  in 
priTltj,  bearine  to  the  creditors  the  same  responsi- 
bilities as  if  there  was  onlv  one  executor. 

Althon^h  a  judgment  obtained  against  an  execu- 
tor in  one  state  Is  not  conclusive  upon  an  executor 
la  another  state,  yet  it  may  be  admissible  in  evi- 
dence to  show  that  the  demand  had  been  carried 
into  jndament,  and  that  the  other  executors  were 

gredodra  by  it  from  pleading  prescription  or  the 
utute  of  Limitations  apon  the  original  cause  of 
action. 

Therefore,  where  a  person  appointed  executors 
la  Virginia,  and  also  in  Louisiana,  and  the  creditors 
obtained  judgments  against  the  Virginia  executors, 
without  being  able  to  obtain  payment,  and  then 
sued  the  execators  in  Louisiana,  the  Virginian 
judgments  were  admissible  evidence  for  the  above- 
Mentioned  purposes. 

The  law  of  Louisiana  bars,  by  prescription,  all 
actions  brought  upon  Instruments  negotiable  or 
transferable  by  indorsement  or  delivery,  unless  such 
actions  are  brought  within  five  years.  But  this 
does  not  include  due-bills  or  judgments. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana. 
4&t*]  *It  was  argued  in  conjunction  with  the 
succeeding  case  of  Goodall  v.  Tucker,  but  the 
facts  being  somewhat  different,  they  are  re- 
ported separately. 

On  the  6th  of  December,  1842,  Abner  Robin- 
son, of  the  City  of  Richmond,  Virginia,  made 
luB  last  will,  and  appointed  William  R.  John- 
son and  Joseph  Allen,  of  Virginia,  and  Thomas 
Pugfa  and  Joseph  W.  Tucker,  of  Louisiana,  his 
executors. 

On  the  2l8t  of  December,  1842,  the  will  was 
proved  in  Virginia,  and  letters  testamentary 
granted  to  Johnson  and  Allen,  the  executors. 

Tucker  qualified  as  executor  in  Louisiana, 
but  at  what  time  the  record  did  not  show. 

On  the  29th  of  February,  1848,  Catharine 
Hill  filed  her  petition  in  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Looisiana  against  Tucker,  as  executor. 

The  proc^dings  in  the  Circuit  Court,  to- 
gether with  the  points  excepted  to,  are  all  stat- 
ed IB  the  opinion  of  the  court,  and  need  not  be 
repeated. 

It  was  argued  in  this  court  by  Messrs.  John- 
aoB  and  Duncan  for  the  plaintiff  in  error,  and 
Mr,  Taylor  for  the  defendant  in  error. 

The  points  made  by  the  counsel  for  the  plain- 
tiff were  the  following: 

1.  That  the  judgments  in  Virginia  were  evi- 

Horn. — When  judgment  against  executor  or  ad- 
■lalstrator  Is  admission  of  assets.  When  execution 
can  Issne  against  their  Individual  property.  See 
note  to  Dickson  v.  Wilkinson.  11  L  ed.  U.  8.  401. 

WfecB  executors  and  administrators  iDdlTldually 
liable.  See  nou  to  Taylor  t-  Benham,  12  L.  ed.  u. 
8.  130. 
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deuce  against  the  defendants,  they  bein^^  co 
executors  with  the  defendants  in  such  judg 
ments.  Stacy  v.  Thrasher,  6  How.  58;  1  Salk. 
299;  1  Com.  Dig.  Adm'r,  B.  9;  2  Bl.  Com.  507; 
Dixon's  Ex'rs  v.  Ramsay's  Ex*r,  3  Cra.  319,  1 
Cond.  547;  3  Bac.  Abr.  Ex'rs  and  Adm'rs,  pp. 
30,  52. 

2.  That  if  the  judgments  were  not  evidence, 
the  plaintiffs  were  entitled  to  recover  upon  the 
original  causes  of  action,  they  being  proved, 
and  not  being  barred  by  the  Louisiana  law  of 
prescription.  Article  3505  of  the  Civil  Law 
says:  *' Actions  on  bills  of  exchange,  notes  pay- 
able to  order  or  bearer,  except  bank  notes; 
those  of  all  effects  negotiable  or  transferable  by 
indorsement  on  delivery,  are  prescribed  by  five 
years,  reckoning  from  the  day  when  these  en- 
gagements were  payable."  Article  3517  pro- 
vides that  "a  citation  served  upon  one  joint 
debtor,  or  his  acknowledgment  of  the  debt,  in- 
terrupts prescription  with  regard  to  all  others, 
and  even  their  heirs." 

In  Goodairs  case  the  suit  was  brought  on  the 
29th  February,  1828,  less  than  ten  years  after 
the  bond  sued  upon  matured. 

In  Louisiana  ten  years  is  the  limitation,  and 
the  law  upon  the  subject  is  always  the  law  of 
the  forum.  Lacoste  v.  Benton,  3  La.  Ann.  220; 
Spiller  V.  Davidson,  4  Id.  171;  Graves  v. 
•Routh,  Adm'r,  4  Id.  127;  Young  ▼.  [*460 
Crosgrove,  Id.  234,  236;  Wheeling  v.  Preston, 
12  Rel.  141;  2  La.  Ann.  315,  646;  Story's  Con- 
flict of  Laws,  576. 

In  Hill's  case  the  same  authorities  are  re- 
ferred to,  and  she  had  a  right  to  sue  in  her  own 
name,  she  having  been  recognized  by  the  Dis- 
trict Court  as  universal  legatee,  and  being  as- 
signee of  the  judgments.  10  Mart.  117;  2  N. 
Series,  296. 

Mr.  Taylor,  for  the  defendant  in  error: 

Upon  the  trial  of  the  cause,  the  court  decided,   « 
as   if   instructing  a  jury,  these   two  proposi- 
tions: 

1st.  That  the  Virginia  judgment  against 
Joseph  Allen  and  William  R.  Johnson,  execu- 
tors of  the  last  will  and  testament  of  Abner 
Robinson,  appointed  and  qualified  under  the 
will  in  Virginia,  was  not  evidence  against  the 
defendant;  and, 

2d.  That  the  original  cause  of  action  as  to 
the  defendant  was  barred  by  prescription,  and 
the  plaintiff  excepted  to  the  two  decisions.  If 
there  be  no  error  in  these  decisions,  the  judg- 
ment of  the  court  below  must  be  affirmed. 

I.  In  Louisiana,  testamentary  executors  are 
merely  administrators,  in  the  most  limited 
sense  of  the  term.  They  have  none  of  the 
qualities,  capacities  or  rights  of  executors  un- 
der the  common  law.  No  argument,  however 
extended,  would  make  this  clearer  than  a  sim- 
ple reference  to  the  articles  of  the  Louisiana 
Code,  relating  to  the  administration  of  estates 
of  decedents  under  the  authority  of  law.  Ar- 
ticles 1091,  1106  to  1123,  II26  to  1148,  provide 
for  the  appointment  of  persons  to  administer 
the  estates  of  persons  dying  intestate.  Arti- 
cles 1651  to  1655,  1670,  1671  and  1672,  1659, 
1601, 1662, 1663, 1666  to  1668  provide  for  the  ap- 
pointment of  persons  to  administer  the  estates 
of  persons  who  leave  testaments,  and  define 
their  powers.  From  an  examination  of  these 
articles,  it  will  be  at  once  apparent  that  a  tes- 
tamentanr  executor,    differs    in  no  respect,  so 
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far  as  to  his  rights,  powers  and  duties,  from  the 
ordinary  administrator.  And  if  this  be  true, 
then  it  is  certain  that  the  record  in  question 
-could  not  be  evidence  against  the  defendant, 
for,  as  the  learned  Story  has  remarked  in  his 
Conflict  of  Laws,  sec.  622,  *'When  administra- 
tions are  granted  to  difi'erent  persons,  in  difler- 
ent  states,  they  are  so  far  deemed  independent 
of  each  other,  that  a  judgment  obtained  against 
one  will  furnish  no  right  of  action  against  the 
other,  to  affect  assets  received  by  the  latter  in 
virtue  of  his  own  administration;  for  in  con- 
templation of  the  law  there  is  no  privacy  be- 
tween him  and  the  other  administrator."  With- 
out citing  other  authorities  on  this  point,  1 
will  merely  refer  to  the  case  of  Stacy  ▼. 
Thrasher,  decided  by  this  court  (6  How.  68), 
in  which  the  doctrine  is  fully  recognized.  See 
461*]  Deneale  *v.  Stump's  Ex'rs,  8  Pet.  631. 
If  it  be  true,  as  there  stated  Ky  Chief  Justice 
Marshall,  that  "it  is  understood  to  be  settled  in 
Virginia,  that  no  judgment  against  the  execu- 
.tors  can  bind  the  heirs,  or  in  any  manner  affect 
them,"  and  that  "it  could  not  be  given  in  evi- 
dence against  them,"  it  is  not  easy  to  perceive 
that  there  was  error  in  this  decision. 

II.  The  law  of  the  forum  applies  as  to  pre- 
scription. Code  of  Practice,  13;  Story's  Con- 
flict of  Laws,  sec.  676,  678;  Leroy  v.  Crownin- 
shield,  2  Mason,  161;  Huber  v.  Steiner,  29  £ng. 
C.  L.  Rep.  308,  2  Bingh.  N.  C.  202. 

Actions  "on  all  effects  negotiable  or  trans- 
ferable by  indorsement  or  delivery,  are  pre- 
scribed by  flve  years,  reckoning  from  the  day 
when  these  engagements  were  payable."  (C.  C. 
of  La.  3606.)  And  this  prescription  runs 
"against  persons  residing  out  of  the  State." 
C.  C.  3506. 

To  make  our  law  of  prescription  applicable, 
it  is  necessary  that  the  obligation  sued  on  be 
one  transferable  by  indorsement  or  delivery, 
and  the  question  whether  it  be  in  fact  so  trans- 
ferable is  to  be  decided  by  the  law  of  the  place 
where  the  contract  was  entered  into.  Story's 
Conflict  of  Laws,  sec.  242;  Code  of  Practice  of 
La.  13.  Is  the  bond  sued  on  negotiable  or 
transferable  by  indorsement  or  delivery.  This 
must  be  determined  by  the  common  law,  as 
received  and  in  force  in  the  State  of  Virginia, 
where  the  instrument  under  consideration  was 
executed. 

I  will  not  weary  the  court  by  going  into  an 
examination  of  the  original  effects  of  assign- 
ments of  incorporeal  rights  under  the  common 
law,  or  of  the  modes  of  enforcing  them.  Nor 
will  I  give  an  account  of  the  origin  and  peculiar 
character  of  bills  of  exchan^,  growing  out  of 
the  necessities  of  trade.  It  is  sufficient  for  my 
present  purpose,  to  remark  that  promissory 
notes,  notwithstanding  the  exigencies  of  com- 
merce, did  not  acquire  this  peculiar  feature — 
the  capacity  of  being  transierred  by  indorse- 
ment or  delivery — until  it  was  given  to  them 
by  the  Statute  of  Anne,  when,  for  the  first  time 
under  the  common  law,  they  were  made  assign- 
able at  law,  and  were  placed  on  the  same  foot- 
ing as  bills  of  exchange.  Bonds  and  other  in- 
struments in  writing  were  made  assignable  in 
the  same  manner  in  Virginia,  by  statute,  in 
1748,  which  was  confirmed  by  the  Act  of  1786. 
1  Rev.  Code,  484.  Such  bonds  as  the  one  sued 
on  became,  from  the  adoption  of  these  statutes 
in  Virginia,  transferable  by  simple  indorsement, 
or  by  mere  delivery.  Seymour  ▼.  Van  Slyck, 
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8  Wend.  421;  Downing  T.  Backenstoea.  3 
Caines'  R.  136.  And  the  very  point  has  been 
determined  in  Virginia.  Makies'  Ex'rs  v.  Davis 
2  Washington,  219;  Drummond  v.  Crutcher,  Id. 

218. 

♦Mr.  Justice  Wayne  delivered  the  [•4«a 
opinion  of  the  court: 

This  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  States  for 
the  Eastern  District  of  Louisiana. 

It  was  argued  with  the  case  of  Goodall  ▼. 
Tucker,  but  the  facts  being  somewhat  different, 
and  the  prayers  to  the  court  not  exactly  alike 
in  both  cases,  it  will  be  necessary  to  consider 
them  separately. 

First,  then-,  as  to  Catharine  Hiirs  case. 

She  filed  a  petition  in  February,  1848,  in 
the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Louisiana,  against  Tucker, 
the  executor  of  Robinson.  She  was  the  widow 
and  sole  devisee  of  James  P.  Wilkinson,  who 
resided  in  Richmond,  Virginia,  and  after  his 
death  intermarried  with  Hill,  by  whose  author- 
ity she  prosecuted  this  suit. 

Robinson  lived  also  in  Richmond,  although 
his  property  was  chiefly  situated  in  Louisiana. 
In  December,  1842,  Robinson  died  in  Rich- 
mond, having  made  a  will  a  few  days  before 
his  death,  and  appointed,  as  executors,  William 
R.  Johnson  and  Joseph  Allen,  of  Virginia,  and 
Thomas  Pugh  and  Joseph  W.  Tucker,  of  Louisi- 
ana. Johnson  and  Allen  qualifled  as  executors 
in  Virginia,  and  Tucker  in  Louisiana. 

The  causes  of  action,  in  the  suit  brought  by 
Catharine  Hill,  were  the  four  following,  whi^ 
will  be  separately  noticed  imder  the  letters  A« 
B,  C,  D: 

[A]  On  the  9th  of  December,  1839,  Archer 
Cheatham  made  a  promissory  note,  payable 
ninety  days  after  date,  promising  to  pay  to 
the  order  of  Abner  Robinson  and  Isham  Pucfc- 
ett,  one  thousand  dollars,  negotiable  and  pay- 
able at  the  Bank  of  Virginia.  It  was  indorsed 
by  Robinson  and  Puckett,  and  came  into  tne 
possession  of  Wilkinson.  Not  being  paid  at 
maturity,  it  was  protested. 

In  March,  1840,  Wilkinson  brought  an  action 
against  the  drawers  and  indorsers  in  the  Circuit 
Superior  Court  of  Henrico  Coimty,  Virginia, 
and  recovered  a  jud^ent. 

In  July,  1840,  he  issued  an  execution,  whidi, 
in  August,  was  suspended  until  further  orders. 
Cheatham  and  Puckett  soon  afterwards  took 
the  beneflt  of  the  Bankrupt  Act  passed  by  Con- 
gress. Nothing  further  was  done  as  to  this 
claim  until  Catharine  Hill  filed  her  petition  as 
above  stated. 

[B]  On  the  20th  of  November,  1840,  Robin- 
son gave  the  following  due-bill: 

"$676.  Richmond,  November  20,  1840. 

Due  James  P.  Wilkinson,  for  value  received 
(viz.:  cash  loaned)  five  hundred  and  seventy- 
five  dollars.  Given  under  my  hand  this  day 
and  date  as  above  written.    Abner  Robinson." 

In  February,  1843,  Wilkinson  brought  a  suit 
in  the  Henrico  *County  Court,  against  [*4tt 
Johnson  and  Allen,  the  Virginia  executors  of 
Robinson,  and  in  the  ensuing  June  obtained  a 
judgment.  A  ^.  fa.  was  issued,  but  the  return 
was  "no  effects  found." 

[C]  On  the  19th  of  August,  1842,  Robinson 
made' the  following  single  bill: 

"$200.     Richmond,  August  19th,  1842.     Doe 
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James  P.  Wilkinson,  two  hundred  dollars  for 
money  borrowed  this  day,  as  per  check  on  the 
Farmers'  Bank  of  Virginia,  of  the  same  date, 
«tc  Given  under  my  hand  and  seal  as  above, 
Abnsr  Robinson.     (Seal.)" 

In  February,  1843,  Wilkinson  brought  a  suit 
against  Johnson  and  Allen,  upon  this  bill,  and 
obtained  a  judgment  in  the  following  June. 
A  A,  fa.  was  issued  upon  this  and  the  same  re- 
turn made  as  in  the  preceding  cases,  viz.:  "no 
effects  found." 

[D]  In  October,  1843,  one  Boiling  S.  Dand- 
rtdge  brought  a  suit  against  Robinson  for  two 
hundred  dollars,  being  one  year's  wages  as 
overseer.  After  Robinson's  death,  it  was  re- 
vived against  his  executors.  In  August,  1843, 
Dandridge  obtained  a  judgment,  and  issued  a 
fi.  fa.;  but  the  same  return  was  made  as  above, 
viz.:  "no  effects  found."  On  the  Ist  of  Feb- 
ruary, 1845,  Dandridge  assigned  this  judgment 
and  execution  to  Wilkinson. 

Not  l(«g  after  this,  Wilkinson  died.  The 
record  does  not  show  when,  but  in  April,  1846, 
a  succession  was  opened  in  Louisiana,  upon  his 
estate,  and  after  sundry  proceedings  in  opposi- 
tion, which  it  is  not  material  to  mention,  his 
widow,  Catharine,  was  recognized  as  the  right- 
ful representative  of  the  estate.  But  this  did 
not  take  place  until  May,  1847.  In  the  mean- 
time she  had  taken  out  letters  testamentary  in 
Virginia,  in  August,  1846,  and  married  Hill  in 
December,  1846. 

On  the  29th  of  February,  1848,  Catharine  Hill 
filed  ber  petition  against  Tucker,  in  the  Circuit 
Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  Louisiana,  claiming  the  several  sums  of 
money  mentioned  in  the  four  preceding  classes. 
Tndcer  filed  his  answer,  alleging  "that  the 
judgments  set  forth  were  obtained  in  Virginia, 
in  proceedings  to  which  he,  in  his  capacity  of 
executor,  was  no  party,  and  that  they  are 
therefore  not  binding  on  the  succession  of  Rob- 
inson in  Louisiana.  That  on  one  of  the  obliga- 
tionsy  to  wit:  that  made  by  Cheatham  for 
tlfiOi^  dated  9th  December,  1839,  Robinson,  if 
he  indorsed  at  all,  was  joint  indorser  with  one 
Puekett,  and  was  in  law  bound  only  for  one 
half  of  the  sum.  That  the  actions  on  the  de- 
mands upon  which  these  judgments  rest,  are 
barred  by  the  prescription  of  five  years." 

The  cause  came  up  for  trial  before  the  court 
without  a  jury,  in  November,  1849,  when  a 
judgment  was  given  against  Tucker.  This 
was  afterwards  stricken  out  and  a  new  trial 
464*]  granted.  *Tucker  then  filed  a  supple- 
mental answer  b^  way  of  peremptory  excep- 
tions to  the  petition,  as  a  plea  of  prescription. 
It  stated,  in  substance,  that  as  to  the  judgment 
for  $1,000  against  Robinson,  which  was  ren- 
dered during  his  lifetime,  the  plea  of  limita- 
tions was  interposed;  that  Allen  and  Johnson 
were  oualified  as  executors  in  Virginia,  on  the 
Slat  CI  Deeember,  1842,  and  that  more  than  five 
years  elapsed  between  the  date  of  such  quali- 
ficatH>B  and  the  institution  of  this  suit;  and 
that  by  the  Statute  of  Limitations  of  the  State 
of  Virginia^  the  claim  was  barred  by  the  ex- 
piration of  five  years. 

In  May,  1850,  the  cause  came  up  for  argu- 
ment, a  second  time  before  the  court.  At  the 
trial,  the  causes  of  action  designated  as  B,  C, 
and  D,  were  proved  by  evidence  in  Virginia, 
taken  under  a  comniission,  and  records  of  the 
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court  as  to  the  several  judgments  were  given  in 
evidence.  The  other  facts,  above  stated,  were 
also  proved. 

After  the  evidence  was  closed  the  plaintiff 
asked  the  court  to  decide,  as  if  instructing  a 
jury  upon  the  evidence,  as  follows: 

'*lst.  The  testator,  Robinson,  resided  and 
died  in  Virginia,  leaving  a  will,  which  was  duly 
proven  in  the  proper  tribunal  after  his  death, 
in  and  by  which  he  appointed  the  defendant 
and  others  his  executors,  and  two  only  of  his 
executors  made  probate,  and  qualified  in  the 
proper  court  in  Virginia;  and  if  suits  were  in- 
stituted by  the  plaintiff,  and  by  others  who 
have  assigned  their  judgments  and  the  causes 
of  action  on  which  their  judgments  were  found- 
ed to  the  plaintiff,  against  the  executors  of 
Robinson,  who  qualifi^  in  Virginia,  and  ob- 
tained judgments  against  those  executors  in  the 
appropriate  courts  of  Virginia  having  jurisdic- 
tion of  such  matters;  and  if  upon  those  judg- 
ments executions  issued  and  were  returned  by 
the  proper  officers  in  substance  nulla  bona;  and 
if  the  defendant,  a  citizen  of  Louisiana,  who 
never  qualified  as  executor  in  Virginia,  is  a  co- 
executor  of  the  same  estate,  who  has  proved 
the  will  in  Louisiana,  and  taken  on  himself  the 
execution  thereof  in  Louisiana,  has  in  hands 
ample  assets  in  Louisiana,  to  pay  all  debts; 
and  if  the  evidence  fully  establishes  these  facts, 
that  then  the  judgments  so  rendered  in  Vir- 
ginia, are  evidence  against  the  executor  in 
Louisiana  in  this  suit. 

2d.  That  by  the  laws  of  Louisiana  judgments 
are  assignable;  and  that  upon  assigned  judg- 
ments the  assignee  can  maintain  an  action  in 
his  or  her  own  name  therefor. 

3d.  That  under  such  a  will  as  that  of  Robin- 
son, produced  in  this  cause,  the  co-executors, 
although  in  different  states,  that  qualified  and 
acted,  derived  the  same  powers  from  the  same 
source  over  the  same  estate,  and  that  unlike 
administrators,  they  are  to  such  estate  of  the 
decedent  privies  in  estate;  and  the  *ex-  [*465 
emplifications  of  the  records  of  the  courts  of 
Virginia,  duly  authenticated,  which  have  been 
read  in  this  cause,  showing  judgments  against 
the  only  executors  of  Robinson  who  qualified 
in  Virginia,  in  the  appropriate  court  of  pro- 
bate of  the  domicil  of  the  deceased,  are  evi- 
dence against  the  co-executor  who  qualified  in 
Louisiana,  and  holds  abundant  assets  in  Louisi- 
ana. 

4th.  That  if  plaintiff  were  not  entitled  to 
recover  against  defendant  on  the  production  of 
the  records  showing  the  judgments  against  the 
co-executors  in  Virginia,  and  that  those  judg- 
ments were  unsatisfied,  because  of  a  lade  of 
assets  in  the  hands  of  the  Virginia  executors  to 
satisfy  the  same,  that  they  would  be  entitled  to 
recover,  on  producing  the  further  evidence  to 
prove  that  those  judgments  in  Virginia  were 
rendered  on  good  and  valid,  and  subsisting  and 
unsatisfied  causes  of  action  against  the  testa- 
tor, Robinson. 

5th.  That  the  plaintiff  has  produced  sufficient 
proof  of  the  several  causes  of  action  on  which 
the  judgments  read  in  evidence  were  founded, 
to  justify  a  jury  in  finding  for  the  plaintiff 
upon  those  several  original  causes  of  action. 

6th.     That  the  several  causes  of  action  set 
forth  in  the  petition,  independent  of  the  judg- 
ments rendered  thereon  against  the  co-execu- 
15  225 


465 


Supreme  Ck>UBT  of  the  United  States. 


1851 


tors  in  Virginia,  are  not,  upon  the  testimony  in 
this  cause,  barred  by  prescription. 

7th.  That  upon  all  the  evidence  in  this  cause 
a  jury  might  and  should  find  a  verdict  for  the 
plaintiff. 

8th.  That  the  several  suits  in  Virginia,  of 
which  the  records  have  been  read,  operated  as 
a  judicial  interpellation  to  stop  the  running  of 
prescription  upon  those  several  demands  in 
favor  of  the  defendant. 

And  the  defendant  objected  to  said  several 
propositions,  and  the  court  sustained  his  objec- 
tions, and  decided  all  and  each  of  the  several 
propositions  against  the  plaintiff,  except  the 
aforesaid  proposition.  No.  2;  and  to  each  of 
said  decisions  separately  the  plaintiff  excepted. 

And  the  defendant  asked  the  court  to  decide — 

1st.  That  no  one  of  the  records,  read  to  the 
court  in  this  cause,  showiujg  judgment  against 
his  co-executors  in  Virginia,  was  evidence 
against  the  defendant. 

2d.  That  each  and  every  one  of  the  causes  of 
action,  set  forth  in  the  petition,  and  to  which 
evidence  had  been  adduced,  was  barred  as  to 
said  defendant  by  prescription. 

3d.  That  upon  the  whole  evidence  offered 
the  plaintiff  was  not  entitled  to  recover;  and 
that  upon  the  evidence  the  jurr  could  right- 
fully, and  should,  find  a  verdict  for  the  defend- 
ant; to  each  of  which  plaintiff  objected. 

And  the  court  overruled  the  several  objec- 
466*]  tions  of  plaintiff  and  Mecided  as  asked 
by  the  defendant;  and  to  each  of  said  opin- 
ions of  the  court,  the  plaintiff  excepted." 

We  cannot  concur  in  the  suggestion  made  in 
the  argument  of  this  case,  that  the  relations  or 
privity  between  executors  and  testators  in 
Louisiana  differ  from  such  as  exist  at  common 
law.  Louisiana,  in  her  code,  without  adopting 
the  terms  of  the  civil  law,  makes  the  same  dis- 
tinction as  is  made  at  common  law,  between 
one  called  upon  to  administer  the  estate  of  an 
intestate,  and  one  appointed  to  the  ofiioe  of 
executor  by  a  testator.  The  responsibilities  of 
both,  as  to  the  manner  of  settling  the  estate 
which  they  represent,  depend  upon  the  law  of 
the  State;  but  the  relation  between  executor 
and  testator  is  altogether  different.  The  execu- 
tor's interest  in  the  testator's  estate  is  wliat 
the  testator  gives  him.  That  of  an  administra- 
tor is  only  that  which  the  law  of  his  appoint- 
ment enjoins.  The  testator  may  make  the 
trust  absolute  or  qualified  in  respect  to  his  es- 
tate. It  may  be  qualified  as  to  the  subject 
matter,  the  place  where  the  trust  shall  be  dis- 
charged, and  the  time  when  the  executor  shall 
begin  and  continue  to  act  as  such.  He  may  be 
executor  for  one  or  several  purposes — ^for  a 
part  of  the  effects  in  possession  of  the  testator 
at  the  time  of  his  death,  or  for  such  as  may  be 
in  action,  if  it  be  only  for  a  debt  due.  But 
though  the  executor's  trust  or  appointment 
may  be  limited,  or  though  there  are  several 
executors  in  different  jurisdictions,  and  some  of 
them  limited  executors,  they  are,  as  to  the 
creditors  of  the  testators,  executors  in  privity, 
bearing  to  the  creditors  the  same  responsibili- 
ties as  if  there  was  only  one  executor.  The 
privity  arises  from  their  obligations  to  pay  the 
testator's  debts,  wherever  his  effects  may  be, 
just  as  his  obligation  was  to  pay  them.  The 
executor's  interest  in  the  testator's  estate  is  de- 
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rived  from  the  will,  and  vests  from  the  lattert 
death,  whatever  may  be  the  form  which  the 
law  requires  to  be  observed  before  an  executor 
enters  upon  the  discharge  of  his  functions. 
When  within  the  same  political  jarisdiction^ 
however  many  executors  the  testator  may  ap 
point,  all  of  them  may  be  sued  as  one  executor 
for  the  debts  of  the  testator,  and  they  may  unite 
in  a  suit  to  recover  debts  due  to  their  testator, 
or  to  recover  property  out  of  posseasion. 

All  of  them,  then,  having  the  same  privity 
with  each  other  and  to  the  testator,  jind  the 
same  responsibility  to  creditors,  thoii£^  they 
may  have  been  qualified  as  executors  in  differ- 
ent sovereignties,  an  action  for  a  debt  due  by 
the  testator,  against  any  one  of  them  in  that 
sovereignty  where  he  undertook  to  act  aa  ex- 
ecutor, places  all  of  them  in  one  relation  ooa- 
oeming  it,  and  as  to  the  remedies  for  its  re- 
covery: what  one  may  plead  to  bar  a  recov- 
ery, another  may  plead;  and  that  which  will 
not  bar  a  recovery  against  any  of  them,  ap- 
plies to  all  of  them.  Between  adminiatratois 
*deriving  their  commissions  to  act  [*467 
from  different  political  jurisdictions,  there  is 
no  such  privity.  This  court  has  treated  of  this 
fully  in  two  cases  f  In  the  case  of  Aspden  et 
al.  V.  Nixon  et  al.  4  How.  467,  and  in  Stacy  v. 
Thrasher,  6  How.  44.  We  refer  to  the  former, 
without  citing  any  part  of  it,  but  it  is  fuU 
upon  the  point,  and  may  be  instructively  read. 
But  we  shall  cite  a  passage  from  Stacy  v. 
Thrasher  on  accoimt  of  its  appropriateness  to 
what  has  just  been  said  in  respect  to  the  want 
of  privity  between  administrators  deriving 
their  powers  in  different  jurisdictions. 

''An  administrator  under  grant  of  adminis- 
tration in  one  state,  stands  in  none  of  those 
relations— of  privity — to  another  administrator 
in  another  state.  Each  is  privy  to  the  testa- 
tor, and  would  be  estopped  by  a  judgment 
against  him,  but  they  have  no  privity  with 
each  other  in  law  or  estate.  They  receive  their 
authority  from  different  sovereignties,  and  over 
different  property.  The  authority  of  ea^  is 
paramount  to  the  other.  Each  is  administra- 
tor to  the  ordinary  from  which  he  receives  his 
commission.  Nor  does  the  one  come  by  suc- 
cession to  the  other  into  the  trust  of  the  same 
property,  incumbered  by  the  same  debts,  as  in 
the  case  of  an  administrator  de  bonis  non,  who 
may  truly  be  said  to  have  an  official  privity 
with  his  predecessor  in  the  same  trust,  and 
therefore  liable  to  the  same  duties."  In  that 
case,  as  a  consequence  of  such  reasoning,  it 
was  determined  that  an  action  of  debt  will  not 
lie  against  an  administrator  in  one  of  the  Unit- 
ed States,  on  a  judgment  obtained  against  a 
different  administrator  of  the  same  intestate, 
appointed  under  the  authority  of  another  state. 

For  the  same  reasons,  notwithstanding  the 
privity  that  there  is  between  executors  to  a 
testator,  we  do  not  think  that  a  judgment  ob- 
tained against  one  of  several  executors  would 
be  conclusive  as  to  the  demand  against  another 
executor,  qualified  in  a  different  state  from 
that  in  which  the  judgment  was  rendered.  But 
such  a  judgment  may  be  admissible  in  evi 
dence  in  a  suit  against  an  executor  in  another 
jurisdiction,  for  the  purpose  of  showing  that 
the  demand  had  been  carried  into  judgment  is 
another  jurisdiction,  against  one  of  the  testa- 
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tor's  executors,  and  that  the  others  were  pre- 
cluded by  it  from  pleading  prescription  or  the 
Statute  of  Limitations  upon  the  original  cause 
of  action.  Such  is  the  case  certainly  in  Louis- 
iana, as  may  be  seen  from  the  case  of  Jackson 
v*  'Heman,  in  15  La.  Rep.  485.  The  Supreme 
Court  of  that  State,  speaking  by  Judge  Martin, 
says,  that  the  plea  of  prescription  cannot  pre- 
▼sol  in  behalf  of  one  ioint  debtor,  if  a  suit  has 
been  brought  against  another  in  the  Circuit 
Court  of  Uie  United  States  for  the  District  of 
Maryland;  meaning  thereby,  we  presume,  if  it 
4 €8*1  had  been  commenced  in  any  *other  court 
in  the  United  States.  When,  then,  the  court  be- 
low rejected,  as  inadmissible  in  evidence  in*  this 
case,  the  judgment  obtained  in  Virginia  against 
Allen  and  Johnson,  the  executors  of  Robinson 
in  that  State,  we  think  it  erred,  and  that  it 
sboold  haye  been  admitted  for  the  pur^ses 
mentioned.  The  court  also  instructed  the  jury, 
that  the  causes  of  action  in  this  suit  against 
Tucker,  the  co-executor  of  Allen  and  Johnson, 
were  barred  by  prescription.  In  this  we  think 
there  was  error.  The  article  of  her  code  upon 
which  that  instruction  was  ^ven,  3505,  is  Sn 
these  words:  "Actions  on  bills  of  exchange, 
notes  payable  to  order  or  bearer— except  bai^- 
notes — those  of  all  effects  negotiable  or  trans- 
ferable by  indorsement  or  delivery,  are  pre- 
scribed by  five  years,  reckoning  from  the  day 
when  these  engagements  are  payable."  It  is 
not  applicable  to  either  of  the  causes  of  action 
set  out  in  the  plaintiff's  petition.  It  is  not  so 
to  Cheatham's  note,  indorsed  by  Robinson,  be- 
cause, being  carried  into  judgment  in  Robin- 
son's lifetime,  it  estops  all  his  executors  any- 
where, from  denying  it,  and  obliges  them  to 
pay  it  out  of  his  assets  wherever  they  may  be. 
s<>  it  would  be  if,  instead  of  executors,  they 
were  administrators  in  different  states,  as  was 
said  in  Stacy  and  Thrasher's  case,  that  each 
^ministrstor  is  privy  to  the  testator,  and 
would  be  estopped  by  a  judgment  against  him. 
The  prescription  of  Loubiana,  also,  is  not  ap- 
plicable to  the  due-bill  given  by  Robinson  to 
Wilkinson,  for  $575,  or  to  that  for  $200  for 
money  borrowed  from  Wilkinson,  neither  of 
them  being  negotiable  by  the  law  of  Virginia  or 
by  the  law  of  Louisiana,  and  therefore  not 
within  the  article  of  prescription.  For  the  same 
reason  it  is  not  applicable  to  the  judgment  ob- 
tained by  Dandridge  for  $200,  for  overseer's 
wages  due  by  Robinson,  and  which  was  as- 
signed to  Wilkinson.  In  this  view  of  the  case, 
we  shall  direct  the  judgment  given  by  the 
eourt  below  to  be  revered,  and  that  the  case 
shall  be  remanded  for  further  proceeding,  in 
eonformity  with  this  opinion. 

ORDER. 

This  esttse  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Louisiana,  and  was  argued  by  counsel;  on  con- 
sideration whereof,  it  is  now  here  ordered  and 
adjudged  by  this  court,  that  the  judgment  of 
the  siud  Cireuit  Court  in  this  cause  be,  and  the 
same  is  hereby  reversed,  with  costs;  and  that 
this  cause  be,  and  the  same  is  hereby  remanded 
to  the  said  Circuit  Court,  with  directions  to 
proceed  therein  in  eonformity  to  the  opinion  of 
tUs  eoort. 
14  li.  ad. 


•CHARLES  P.  GOODALL,  Plaintiff  in  [•448 

Error, 

V. 

JOSEPH  W.  TUCKER,  Executor  of  Abner  Rob- 
inson, Deceased. 

The  principles  laid  down  In  the  preceding  case  of 
Hill  V.  Tucker,  again  affirmed. 

THIS  case,  like  the  preceding  one,  of  Hill  v. 
Tucker,  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  States 
for  the  Eastern  District  of  Louisiana. 

They  were  argued  together,  and  different 
only  m  their  being  different  plaintiffs.  The 
cause  of  action  in  this  case  is  stated  in  the 
opinion  of  the  court;  and  the  reader  is  re- 
ferred to  the  report  of  the  preceding  case  for 
the  arguments  of  counsel. 

Mr.  Justice  Wayne  delivered  the  opinion  of 
the  court: 

This  cause  was  tried  by  the  judge  without 
a  jury  and  the  legal  propositions  raised  by 
counsel  in  the  course  of  the  trial  were  decided 
by  him,  to  which  exceptions  were  taken,  as  if 
they  had  been  instructions  to  a  jury. 

The  cause  of  action  is  the  following  single 
bill,  which  was  executed  at  Richmond  in  Vir- 
ginia: 

"On  demand,  we,  Abner  Robinson,  Isham 
Puckett,  and  J.  P.  Wilkinson,  prpmise  to  pay 
to  Charles  P.  Goodall,  his  executors  or  admin- 
istrators, the  sum  of  four  thousand  nine  hun- 
dred and  twenty-six  dollars  and  twenty-seven 
cents  ($4,926.27)  lawful  money  of  these  United 
States,  for  the  faithful  performance  of  which 
promise  we  bind  ourselves,  our  heirs,  executors, 
administrators  and  assigns,  as  witness  our 
hands  and  seals,  this  6th  day  of  September, 
1839. 

Abner   Robinson,  [Seal.] 

Isham    Puckett,  [Seal.] 

James  P.  Wilkinson."  [Seal.] 

It  may  as  well  be  here  stated  that  it  was 
proved  upon  the  trial  that  Wilkinson  and  Puck- 
ett were  sureties,  and  that  the  debt  had  been 
reduced  to  $1,432,  with  interest  from  the  1st 
January,  1846. 

In  October,  1842,  Goodall  brought  suit  in  the 
Henrico  County  Court  against  the  three  obli- 
gors. Robinson  was  too  ill  to  attend  to  the 
process,  and  afterwards  died.  The  suit  was 
prosecuted  to  judgment  against  Wilkinson  in 
March,  1843,  and  abated  as  to  the  other  de- 
fendants. 

Execution  was  awarded  upon  the  judgment 
and  a  return  made  ''no  effects  found." 

In  February,  1848,  Goodall  filed  his  petition 
against  Tucker  in  the  Circuit  Court  of  the 
United  States  for  Louisiana,  alleging  the  above 
facts;  when  the  same  proceedings  took  place 
which  are  mentioned  in  the  case  of  Catharine 
Hill. 

♦There  is  a  good  deal  of  documentary  [•470 
evidence  in  the  record,  which  we  shall  not  no- 
tice, as  it  does  not  in  any  way  affect  the  de- 
cision which  should  have  been  given  upon  the 
prayers  of  the  plaintiff.  See  preceding  case  of 
Hill  V.  Tucker. 

Those  prayers  were,  with  the  defendant's 
prayers,  as  follows: 

"After  the  evidence  was  offered  the  plain - 
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tiff  asked  the  court  to  decide,  as  if  instructing 
a  jury  upon  the  evidence: 

1st.  That  if  the  testator  Robinson  by  his 
will  left  four  executors,  that  Joseph  Allen  and 
W.  R.  Johnson,  citizens  of  Virginia,  were  two 
of  those  executors;  and  if  they  only  qualified 
in  Virginia,  in  the  county  of  the  domicil  of  the 
testator;  and  if  the  plaintiff,  upon  a  valid  and 
subsisting  cause  of  action,  instituted  suit  in 
the  Henrico  County  Court,  in  Virginia,  against 
the  only  executors  of  the  testator  who  had 
qualified;  and  if  the  plaintiff  had  obtained 
judgment  regularly  in  that  court,  and  it  was 
a  court  of  competent  jurisdiction  to  hear  and 
determine  said  cause;  and  if  the  plaintiff,  hav- 
ing thus  obtained  judgment  against  the  only 
qualified  executors  of  the  domicil  of  the  dece- 
dent, regularly  issued  his  execution  on  that 
judgment,  and  had  thereon  a  return  by  the 
sheriff  of  nulla  bona;  and  if  the  defendant  was 
also  an  executor  of  the  same  testator  appointed 
bv  the  same  will,  and  as  such  had  taken  upon 
himself  the  execution  of  said  will  according  to 
the  laws  of  Louisiana,  where  he  resided;  and 
if,  as  executor  of  Robinson,  the  defendant  has 
ample  estate  of  his  testator  in  his  hands  to  pay 
the  debts ;  and  if  all  these  facts  are  proven  and 
established  by  the  evidence,  that  then  the 
plaintiff  is  entitled  to  recover  judgment  against 
the  defendant  for  the  amount  of  the  judgment 
against  the  executors  who  qualified  in  Virginia. 

2d.  That  the  exemplification  of  the  record 
and  the  judgment  obtained  by  the  plaintiff 
against  the  executors,  Allen  and  Johnson,  and 
the  return  of  nulla  bona  thereon,  are  evidence 
against  the  defendant,  a  co-executor  in  Louisi- 
ana. 

3d.  That  co-executors,  unlike  co-administra* 
tors,  are  privies  in  estate,  because  they  derive 
the  same  privities  over  the  same  estate  from 
the  same  will ;  and  that  under  the  will  of  Rob- 
inson, which  was  read,  and  the  proofs  of  the 
qualification  which  were  offered  in  this  case, 
tne  plaintiff  is  entitled  to  recover  against  the 
defendant  the  amount  of  the  judgment  obtained 
by  him  against  the  only  acting  executors  of  the 
domicil  of  the  decedent. 

4th.  That  if  the  plaintiff  is  not  authorized  to 
recover  against  the  defendant  on  the  mere  pro- 
duction of  the  record  of  the  judgment  against 
his  co-executors  in  Virginia,  who  alone  made 
probate  of  the  will  there,  and  qualified,  that  he 
is  entitled  to  recover,  on  proving  that  the  orig- 
inal cause  of  action  on  which  that  judgment 
was  founded  was  a  just,  valid,  and  subsisting 
471*]  demand  *affainst  the  testator  Robinson, 
and  the  additional  fact  that  the  estate  in  the 
hands  of  the  executors  of  the  domicil  of  the 
testator  in  Virginia  was  exhausted,  and  that 
the  defendant  or  co-executor  has  ample  estate 
in  his  hands  in  Louisiana. 

5th.  That  Independent  of  the  record  of  the 
judgment  in  Virginia,  the  plaintiff  has  a  right 
to  recover  against  the  defendant  as  executor  of 
Robinson,  upon  the  bond  filed  and  proven,  the 
amount  of  the  balance  due  on  that  bond. 

6th.  That  the  original  cause  of  action  on 
which  the  judgment  in  the  Henrico  County 
Court  is  established  and  proven  and  a  recov- 
ery thereon  is  not  barred  by  the  prescriptive 
laws  of  Louisiana. 

7th.  That  upon  all  the  evidence  offered,  the 
plaintiff  is  entitled  to  a  judgment  in  his  favor. 
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8th.  That  the  suit  in  Virginia  against  IIm 
co-executor  was  a  judicial  interpellation  which 
would  stop  the  running  of  prescription  against 
the  demand  which  was  the  cause  of  action  m 
that  suit.  All  of  which  the  court  OTermled, 
and  the  plaintiff  excepted. 

And  upon  the  facts  proven  the  defendant 
asked  the  court  to  decide:  1st.  That  the  Vir- 
ginia judgment  against  the  co-executors  was 
not  evidence  against  the  defendant;  2d.  That 
the  original  cause  of  action  on  which  that 
judgment  was  rendered  was  barred  as  to  the 
defendant  by  prescription;  and,  3d.  That  upon 
the  whole  evidence  the  defendant  was  entitled 
to  judgment  in  his  favor.  To  all  which  plain- 
tiff objected,  and  the  court  overruled  his  ob- 
jections, and  gave  the  decisions  as  asked  by 
defendant;  and  to  these  several  opinions  plain- 
tiff excepted. 

And  the  defendant  objected  to  each  and  all 
of  said  propositions,  and  the  court  sustained 
severally  the  objections  of  defendant,  and  re- 
fused to  decide  any  one  of  said  propositions  as 
asked  by  the  plaintiff.  To  each  of  which  sev- 
eral opinions  and  decisions  the  plaintiff  at  the 
time  excepted." 

The  court  in  sustaining  the  latter  has  erred. 

We  think  that  all  of  the  prayers  for  the 
plaintiff  were  properly  made,  and  that  con- 
jointly they  make  an  issue  decidedly  in  his  fa- 
vor.   See  opinion  in  case  of  Hill  v.  Tucker. 

We  shall  not  notice  them  more  particularly 
than  to  say,  that  the  suit  upon  tne  bond  im 
Virginia  was  a  judicial  interpellation  which 
stopped  the  Louisiana  prescription  from  run- 
ning against  the  cause  of  action  in  that  suit 
and  in  this  suit. 

Further  the  record  shows  that  this  suit  was 
brought  in  Louisiana  within  the  time  that  its 
law  fixes  for  prescribing  actions  upon  such  a 
demand. 

The  judgment  is  reversed,  and  the  case  will 
be  remanded  for  further  proceedings  in 
formity  with  this  decision. 


*Oboeb. 
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This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Louisiana,  and  was  ar^ed  by  counsel;  on  con- 
sideration whereof,  it  is  now  here  ordered  and 
adjudged  by  this  court,  that  the  judgment  of 
the  said  Circuit  Court  in  this  cause  be,  and  the 
same  is  hereby  reversed,  with  costs;  and  that 
this  cause  be,  and  the  same  is  hereby  remand* 
ed  to  the  said  Circuit  Court,  with  directions  to 
proceed  therein  in  conformity  to  the  opinioa  of 
this  court. 


JEROME  B.  PILLOW,  Plaintiff  In  Error, 

T. 

TRUMAN  ROBERTS. 

Arkansas  law — seal  impressed  on  paper  Talid 
— ^tax  collector's  deed  evidence  of  validity  of 
collector's  proceeding — entry  under,  evidence 
of  adverse  seisin — five  years*  possession  under 
invalid  tax  deed,  bars  action  by  true  owner. 

Where  a  deed,  executed  In  Wisconsin,  and  at- 
tested by  the  seal  of  a  ooart,  stamped  apon  tbe 
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fr,  hiBtead  of  wax  or  a  wafer,  was  offered  In 
dence  upon  a  trial  in  Arkansas,  it  was  properly 
r«c«iTed. 

Where  a  deed  from  the  sheriff,  for  land  sold  at  a 
tmx  sale,  recited  an  assessment  for  taxes  which  re- 
Bsalned  unpaid ;  the  advertisement  of  the  land,  and 
offering  It  for  sale;  its  being  struck  down  to  the 
hishest  bidder,  who  paid  the  purchase  money  and 
reoelTed  a  certificate ;  this  deed  oaj^t  to  have  been 
receired  in  cTidence.  The  law  or  Arkansas  says, 
that  the  deed  shall  be  evidence  of  the  regularity 
and  legality  of  the  sale. 

But  even  If  this  deed  had  been  sufficient  as  a 
proof  title,  it  ought  to  have  been  received.  In  con- 
nection with  proof  of  possession,  to  establish  a 
defense  under  the  Statute  of  Limitations. 

Possession  under  this  deed  would  have  been  suffl- 
dcBt  proof  for  adverse  possession. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  States 
f<H'  the  ii^tern  District  of  Arkansas. 

The  circunistances  of  the  case,  and  the  points 
ol  law  upon  which  it  came  up  to  this  court, 
are  fully  stated  in  its  opinion. 

It  was  argued  by  Messrs.  Lawrence  and  Pike 
for  the  plaintiff  in  error,  and  Mr.  *  Crittenden 
for  the  defendant  in  error. 

Mr.  Justice  Grier  delivered  the  opinion  of 
the  court: 

Roberts,  the  defendant  in  error,  was  plain- 
tiff below,  in  an  action  of  ejectment  for  160 
acres  of  land.  Pillow,  the  defendant  below, 
pleaded  the  general  issue,  and  two  special  pleas: 
The  first,  setting  forth  a  sale  of  the  land  in 
dispute,  for  taxes  more  than  five  years  before 
suit  brou^t:  The  second,  pleading  the  Stat- 
ute of  limitations  of  ten  years.  These  pleas 
were  OTemiled  on  special  demurrer,  as  in- 
formal and  insufficient;  and  the  judgment  of 
the  eourt  on  this  subject  is  here  alleged  as 
error.  But  as  the  same  matters  of  defense  were 
afterwards  offered  to  be  laid  before  the  jury 
on  the  trial  <^  the  general  issue  and  overruled 
47S*]  by  *the  court,  it  will  be  unnecessary  to 
further  notice  the  pleas;  as  the  defense  set  up 
by  them,  if  valid  and  legal,  should  have  been 
received  and  submitted  to  the  jury  on  the  trial. 
In  the  action  of  ejectment  (with  the  exception, 
perhaps,  of  a  plea  to  the  jurisdiction),  any  and 
every  defense  to  the  plaintiff's  recovery  may 
be  given  in  evidence  imder  the  general  issue. 
And  as  the  decision  of  the  court  on  the  bills 
of  exception  will  reach  every  question  apper- 
taining to  the  merits  of  the  case,  it  will  be  un- 
necessary to  decide  whether  those  merits  were 
suflScsently  set  forth  in  the  special  pleas,  to 
which  the  defendant  was  not  bound  to  resort 
for  the  purpose  of  having  the  benefit  of  his  de- 
fense. 

On  the  trial,  the  plaintiff  below  gave  in  evi- 
dence a  patent  for  the  land  in  dispute,  from 
the  United  States  to  Zimri  V.  Henry,  dated  7th 
May,  1835;  and  then  offered  a  deed  from  said 
Henry  to  himself,  dated  10th  November,  1849. 
This  deed  purported  to  be  acknowledged  before 
the  clerk  of  the  Circuit  Court  of  Walworth 
County,  in  the  State  of  Wisconsin,  and  was  ob- 
jected to,  Ist.  Because  there  was  no  proof  of 
ihm  identity  of  the  grantor  with  the  patentee 

Nora. — Ab  to  the  point  that  a  sheriff's  or  collect- 
or's deed  is  prima  facie  evidence  of  the  regularity 
of  prevfoos  proceedings,  this  case  is  distinguished 
In  nrkcr  v.  Overman,  18  How.  137. 

As  to  the  point  that  color  of  title  under  a  worth- 
less  deed  to  evidence  that  the  one  in  possession 
tlalMS    adversely    to    all   the   world — followed   in 
Wrfsht  V.  Mattison,  18  How.  50. 
I4  1«.ed. 


other  than  the  certificate  contained  in  the  ac- 
knowledgment. 2d.  Because  the  certificate  of 
acknowledgment  was  not  on  the  same  piece  of 
paper  that  contained  the  deed,  but  on  a  paper 
attached  to  it  by  wafers.  And  3d.  Because 
the  seal  of  the  Circuit  Court  authenticating  the 
acknowledgment  was  an  impression  stamped 
on  paper,  and  not  "on  wax,  wafer,  or  any 
other  adhesive  or  tenacious  substance." 

The  first  two  of  these  groimds  of  objection 
have  not  been  urged  in  this  court,  and  very 
properly  abandoned  as  untenable.  The  third 
has  been  insisted  on,  and  deserves  some  more 
attention.  Formerly  wax  was  the  most  con- 
venient, and  the  only  material  used  to  receive 
and  retain  the  impression  of  a  seal.  Hence  it 
was  said:  ''Segillum  est  cera  impressa;  quia 
cera,  sine  impressione,  non  est  sigiUum."  But 
this  is  not  an  allegation,  that  an  impression 
without  wax  is  not  a  seal.  And  for  this  reason 
courts  have  held,  that  an  impression  made  on 
wafers  or  other  adhesive  substance  capable  of 
receiving  an  impression,  will  come  within  the 
definition  of  "cera  impressa."  If,  then,  wax 
be  construed  to  be  merely  a  general  term  in- 
cluding within  it  any  substance  capable  of  re- 
ceiving and  retaining  the  impression  of  a  seal, 
we  cannot  perceive  why  paper,  if  it  have  that 
capacity,  should  not  as  well  be  included  ih  the 
category.  The  simple  and  powerful  machine, 
now  used  to  impress  public  seals,  does  not  re- 
quire any  soft  or  adhesive  substance  to  receive 
or  retain  their  impression.  The  impression 
made  by  such  a  power  on  paper  is  as  well  de- 
fined, as  -durable,  and  less  likely  to  be  destroyed 
or  defaced  by  vermin,  accident  or  intention, 
than  that  made  on  *wax.  It  is  the  seal  [*474 
which  authenticates,  and  not  the  substance  on 
which  it  is  impressed;  and  where  the  court  can 
recognize  its  identity,  they  should  not  be  called 
upon  to  analyze  the  material  which  exhibits  it. 
In  Arkansas,  the  presence  of  wax  is  not  neces- 
sary to  give  validity  to  a  seal ;  and  the  fact  that 
the  public  officer  in  Wisconsin  had  not  thought 
proper  to  use  it,  was  sufficient  to  raise  the  pre- 
sumption that  such  was  the  law  or  custom  in 
Wisconsin,  till  the  contrary  was  proved.  It  is 
time  that  such  objections  to  the  validity  of 
seals  should  cease.  The  court  did  not  err, 
therefore,  in  overruling  the  objections  to  the 
deed  offered  by  the  plaintiff. 

After  the  plaintiff  had  closed  his  testimony, 
the  defendant  offered  in  evidence  two  certain 
deeds  from  Miller  Irwin,  sheriff  of  Phillips 
County,  and  the  assessor  and  collector  of  taxes 
therein,  to  Richard  Davidson,  dated  on  the  22d 
of  October,  1844;  one  for  the  north  half,  and 
the  other  for  the  south  half  of  the  (quarter  sec- 
tion of  land  now  in  dispute.  On  objection,  the 
court  refused  to  permit  these  deeds  to  be  re- 
ceived, and  sealed  a  bill  of  exceptions.  The 
defendant  then  offered  the  same  deeds  to  David- 
son, and  in  connection  therewith,  a  deed  from 
Davidson  to  Armstrong,  and  also  a  deed  from 
Armstrong  to  the  defendant ;  and  to  accompany 
them  with  proof  of  possession  by  himself  and 
those  under  whom  he  claims,  for  more  than  ten 
years,  as  to  the  south  half  of  said  land,  and 
more  than  five  years  as  to  the  whole  of  it.  The 
plaintiff  objected  to  this  evidence.  "And  it 
was  by  the  court  ruled,  that  the  possession  of 
such  deeds,  accompanied  by  possession  of  the 
land,  was  not  sufficient  to  prove  such  posses- 
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sion  of  the  land  to  be  adverse  to  the  plaintiff 
and  hi8  grantor  without  further  proof  that  the 
defendant  or  his  CTantors  claimed  adversely;  so 
the  court  refused  to  permit  any  deeds  to  be 
read  in  evidence  to  the  jury." 

These  bills  of  exception  may  be  considered 
tdgether.  They  present  two  questions,  1st. 
Whether,  by  the  law  of  Arkansas,  the  deeds 
offered  in  evidence  (and  which  were  regularly 
acknowledged  and  recorded  according  to  law) 
should  have  been  permitted  to  go  to  the  jury 
as  evidence  of  a  regular  sale  of  the  land  men- 
tioned therein  for  taxes.  And  2d.  Whether, 
without  regard  to  their  validity  as  elements  of 
a  good  legal  title  per  se,  they  should  not  have 
been  received  for  the  purpose  of  showinfi;  color 
of  title,  in  connection  with  possession  by  the 
persons  claiming  under  them,  for  a  length  of 
time  sufficient  by  law  to  bar  the  entry  of 
plaintiff. 

I.  In  considering  these  questions,  it  will  not 
be  necessary  to  set  forth  at  length  all  the  pro- 
visions of  the  revenue  laws  of  Arkansas  for 
compelling  the  payment  of  taxes  assessed  on 
land.  A  brief  recapitulation  of  their  most 
475*]  prominent  provisions  will  *suffice.  These 
laws  make  it  the  duty  of  the  collector,  on  or 
before  the  15th  of  September  of  each  year,  to 
make  a  list  of  lands  assessed  to  persons  non- 
resident, and  the  tax  due  thereon,  with  a  penal- 
ty or  addition  of  twenty-five  per  cent,  and  to 
file  this  list  with  the  county  clerk.  He  is  di- 
rected, also,  to  set  up  a  copy  of  the  same  at  the 
court  house,  and  to  publish  it  in  a  newspaper 
at  least  four  weeks  before  the  first  Monday  of 
November,  giving  notice  that  unless  the  taxes 
shall  be  paid  on  or  before  that  day,  the  land 
will  be  sold.  On  that  day,  the  collector  is  au- 
thorized to  offer  for  sale,  at  public  auction,  such 
tracts  or  lots  of  land,  or  so  much  of  them  as 
will  be  sufficient  to  raise  the  taxes  and  penalty 
assessed  and  unpaid,  and  to  continue  the  sales 
from  day  to  day.  The  purchaser  to  pay  down 
forthwith  the  amount  of  taxes,  etc.,  and  receive 
a  certificate  describing  the  land  purchased;  di- 
recting, if  necessary,  the  public  surveyor  to  lay 
off  the  part  purchased  by  metes  and  bounds 
after  one  year  allowed  for  redemption.  This 
certificate,  which  is  made  assi^piaole,  may  be 
presented  to  the  collector,  who  is  authorized  to 
execute  and  deliver  a  deed  to  the  holder  of  it 
for  the  land  described  therein.  Then  follows 
the  96th  section  of  the  Act,  which  is  as  follows : 

"The  deed  so  made  by  the  collector  shall  be 
acknowledged  and  recorded  as  other  convey- 
ances of  lands,  and  shall  vest  in  the  grantee, 
his  heirs  or  assigns,  a  good  and  valid  title  both 
in  law  and  equity,  and  shall  be  received  in  evi- 
dence in  all  courts  of  this  State  as  a  good  and 
valid  title  in  such  grantee,  his  heirs  or  assigns, 
and  shall  be  evidence  of  the  regularity  and  le- 
gality of  the  sale  of  such  lands/' 

The  deeds  offered  in  evidence  were  regularly 
acknowledged  and  recorded.  It  is  not  denied 
that  Irwin,  the  grantor  therein,  was  sheriff, 
assessor  and  collector,  of  taxes  in  the  County 
of  Phillips,  as  he  is  described  in  the  deed.  The 
deed  for  the  south  half  recites  an  assessment 
of  the  same  for  taxes  in  1830,  according  to  law; 
that  the  taxes  remained  unpaid;  that  the  land 
was  regularly  advertised  and  offered  for  sale 
on  the  5th  of  November,  1839,  by  auction  i 
struck  down  to  William  Vales,  who  paid  the 
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purchase  money  and  received  a  certificate;  that 
the  time  for  redemption  having  long  expired, 
and  Richard  Davidson  become  the  assignee  or 
holder  of  the  certificate;  therefore  the  said  col- 
lector granted,  etc.,  the  said  south  half  to  said 
Davidson,  his  heirs,  etc. 

The  deed  for  the  north  half  has  similar  re- 
citals, showing  a  tax  assessed  in  1840,  a  sale  in 
1841,  to  John  Powell,  and  a  certificate  trans- 
ferred by  him  to  Davidson. 

These  deeds  come  within  the  description  of 
the  96th  section.  They  are  made  by  a  collector 
of  the  revenue;  they  are  acknowledged  and  re- 
corded according  to  law;  they  purport  to  be 
for  *land  assesMd  for  taxes,  and  regu-  [*47C 
larly  sold  according  to  law;  and  the  law  enacts 
that  deeds,  so  made,  shall  be  evidence  not  only 
of  the  grant  by  the  collector,  but  of  the  regu- 
larity and  le^lity  of  the  sale  of  the  land  de- 
scribed therein. 

It  is  easy,  by  very  ingenious  and  astute  ocm- 
struction,  to  evade  the  force  of  almost  any  stat- 
ute, where  a  court  is  so  disposed.  We  might 
say  that  the  expression,  "deeds  so  made  by  the 
collector,"  means  deeds  made  strictly  according 
to  the  requirements  of  all  the  preceding  sec- 
tions of  the  revenue  law,  and  decide  that  only 
deeds  first  proved  to  be  completely  regular  and 
legal  can  be  received  in  evidence;  and  thus,  by 
qualifying  the  whole  section  by  such  an  en- 
larged construction  of  these  two  words,  and 
disregarding  all  the  others,  evade  the  obvious 
meaning  and  intention  of  the  law.  For  if  yon 
must  first  prove  the  sale  to  be  regular  and  legal 
before  the  deed  can  be  received,  what  becomes 
of  the  provision  that  the  deed  itself  shall  be 
evidence  of  these  facts?  Such  a  construction 
annuls  this  provision  of  the  law,  and  renders  it 
superfiuous  and  useless.  The  evil  plainly  in- 
tended to  be  remedied  by  this  section  of  the 
Act,  was  the  extreme  difficulty  and  alniost  im- 
possibility of  proving  that  all  the  very  numer- 
ous directions  of  the  Revenue  Act  were  fully 
complied  with  antecedent  to  the  sale  and  con- 
veyance by  the  collector.  Experience  hac 
shown,  that  where  such  conditions  were  en- 
forced, a  purchaser  of  tax  sales,  who  had  paiu 
his  money  to  the  government,  and  expended 
his  labor  on  the  faith  of  such  titles  in  improv- 
ing the  land,  usually  became  the  victim  of  his 
own  credulity,  and  was  evicted  by  the  recusant 
owner  or  some  shrewd  speculator.  The  power 
of  the  Legislature  to  make  the  deed  of  a  public 
officer  prima  facie  evidence  of  the  regularity  of 
the  previous  proceedings,  cannot  be  doid>ted. 
And  the  owner  who  neglects  or  refuses  tc  pay 
his  taxes  or  redeem  his  land  has  no  rig  it  to 
complain  of  its  injustice.  If  he  has  paid  his 
taxes,  or  redeemed  his  land,  he  is,  no  douot,  at 
liberty  to  prove  it,  and  thus  annul  the  st  le.  If 
he  has  not,  he  has  no  right  to  complaiiv  if  he 
suffers  the  legal  consequences  of  his  o^n  n^- 
lect. 

The  plain  and  obvious  intention  of  t  e  Leg- 
islature is  clearly  expressed  in  this  96th  lection. 
that  the  deed  made  by  a  collector  of  i  xes,  as 
authorized  in  the  preceding  section,  w  ten  ac- 
knowledged and  recorded,  should  be  -eceived 
in  evidence  as  a  good  and  valid  title,  { nd  that 
the  recitals  of  the  deed  showing  that  it  was 
made  in  pursuance  of  a  sale  for  taxes,  should 
be  evidence  of  the  regularity  and  legalil  y  of  the 
'  sale  under  and  by  virtue  of  that  Act.  The  deed 
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being  thus  made,  per  se,  prima  facie  evidence 
of  a  legal  sale  and  a  good  title,  the  court  were 
bound  to  receive  it  as  such.  There  is  nothing 
on  the  face  of  these  deeds  showing  them  to  be 
irregular  or  void.  They  are  each  for  a  different 
47  7*]  *portion  of  the  tract  or  quarter  section 
of  land,  having  known  boundaries,  according 
to  the  plan  of  the  public  surveys ;  one  being  for 
the  south  half  and  the  other  for  the  north  half 
of  the  quarter  section;  it  required  no  survey  to 
ascertaui  their  respective  figure,  boundaries,  or 
location. 

II.  But  assuming  these  deeds  to  be  irregular 
and  worthless,  the  court  erred  in  refusing  to  re- 
ceive them  in  evidence,  in  connection  with 
proof  of  possession  in  order  to  establish  a  de- 
fense under  the  statutes  of  limitation. 

The  first  section  of  the  Act  of  Limitations  of 
A*^*^"*"^*  bars  the  entry  of  the  owner  after  ten 
years.  And  the  thirty-fifth  section  enacts  that 
''all  actions  against  the  purchaser,  his  heirs  or 
assigns,  for  the  recovery  of  lands  sold  by  any 
oollector  of  the  revenue  for  the  non-payment  of 
taxes,  and  for  lands  sold  at  judicial  sales,  shall 
be  brought  within  five  years  after  the  date  of 
sueh  sales,  and  not  after." 

Statutes  of  limitation  are  foimded  on  sound 
policy.  They  are  statutes  of  repose,  and  should 
not  be  evaded  by  a  forced  construction.  The 
possession  which  is  protected  by  them  must  be 
adverse  and  hostile  to  that  of  the  true  owner. 
It  is  not  necessary  that  he  who  claims  their 
protection  should  have  a  good  title,  or  any  title 
but  possession.  A  wrongful  possession,  ob- 
tained by  a  forcible  ouster  of  the  lawful  owner, 
will  amount  to  a  disseisin,  and  the  statute  will 
protect  the  disseisor.  One  who  enters  upon  a 
vacant  possession,  claiming  for  himself  upon 
any  pretense  or  color  of  title,  is  equally  pro- 
tected with  the  forcible  disseisor.  Statutes  of 
limitation  would  be  of  little  use  if  they  pro- 
tected those  only  who  could  otherwise  sbow  an 
indefeasible  title  to  the  land.  Hence,  color  of 
title,  even  under  a  void  and  worthless  deed, 
has  always  been  received  as  evidence  that  the 
person  in  possession  claims  for  himself,  and  of 
course,  adversely  to  all  the  world.  A  person  in 
possession  of  land,  clearing,  improving,  and 
building  on  it,  and  receiving  the  profits  to  his 
own  use,  under  a  claim  of  title,  is  not  bound  to 
sbow  a  forcible  ouster  of  the  true  owner  in 
order  to  evade  the  presumption  that  his  posses- 
sion is  not  hostile  or  adverse  to  him.  Color  of 
title  is  received  in  evidence  for  the  purpose  of 
showing  the  possession  to  be  adverse;  and  it  is 
difiicult  to  apprehend,  why  evidence  offered  and 
eompetent  to  prove  that  fact,  should  be  re- 
jected till  the  fact  is  otherwise  proven. 

With  regard  to  the  five  years  limitation,  we 
need  not  inquire  whether  the  Legislature  in- 
tended that  the  action  should  be  barred,  where 
the  purchaser  at  the  tax  sale  was  not  in  posses- 
sion. In  this  case,  possession  for  more  than 
five  years  by  the  purchaser  from  the  collector 
and  those  claiming  under  him,  was  proved. 
In  order  to  entitle  the  defendant  to  set  up  the 
478*]  bar  of  this  statute,  •after  five  years'  ad- 
verse possession,  he  had  only  to  show  that  he 
and  those  under  whom  he  claimed  held  under 
a  deed  from  a  collector  of  the  revenue,  of  lands 
sold  for  the  non-payment  of  taxes.  He  was 
not  boiiT*d  to  show  that  all  the  requisitions  of 
14  L.  ed. 


the  law  had  been  complied  with  in  order  to 
make  the  deed  a  valid  and  indefeasible  convey- 
ance of  the  title.  If  the  court  should  require 
such  proof,  before  a  defendant  could  have  the 
benefit  of  this  law,  it  would  require  him  to 
show  that  he  had  no  need  of  the  protection  of 
the  statute,  before  he  could  be  entitled  to  it. 
Such  a  construction  would  annul  the  Act  alto- 
gether, which  was  evidently  intended  to  save 
the  defendant  from  the  difficulty,  after  such  a 
length  of  time,  of  showing  the  validity  of  his 
tax  title.  The  case  of  Moore  v.  Brown,  11 
How.  424,  had  reference  to  a  deed  void  on  its 
face,  and  the  consequence  of  this  fact  under 
the  peculiar  statutes  of  Illinois;  it  furnishes  no 
authority  for  the  decision  of  the  court  below  in 
the  present  case. 

The  judgment  of  the  Circuit  Court  is  there- 
fore reverb  and  a  venire  de  novo  ordered. 

OBDEB. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Arkansas,  and  was  ar^ed  by  counsel;  on  con- 
sideration whereof  it  is  now  here  ordered  and 
adjudged  by  this  court  that  the  judgment  of 
the  said  Circuit  Court  in  this  cause  be  and  the 
same  is  hereby  reversed  with  costs;  and  that 
this  cause  be  and  the  same  is  hereby  remanded 
to  the  said  Circuit  Court  with  directions  to 
award  a  venire  facias  de  novo  and  to  proceed 
therewith  in  conformity  to  the  opinion  of  this 
court. 

Rev'g— Hemp.  624. 


THE  UNITED  STATES,  Plaintiffs  in  Error, 

V. 

ANDREW  HODQE,  Jr.,  and  Levi  Pierce. 

Evidence — ^Treasury  transcripts  of  postmaster's 
quarterly  returns  not  containing  items 
claimed  and  disallowed,  are  admissible  in  ac- 
tion on  his  official  bond. 

In  a  suit  npon  a  postmaster's  bond,  when  treasury 
transcripts  are  offered  in  evidence,  It  Is  not  neces- 
sary tbat  tbev  sbould  contain  tbe  statements  of 
credits  claimed  by  the  postmaster,  and  disallowed, 
in  whole  or  in  part,  by  the  officers  of  the  govern- 
ment. 

Nor  is  it  a  reason  for  rejecting  the  transcripts  as 
evidence,  tbat  the  Items  charged  in  the  accounts, 
as  balances  of  quarterly  returns,  did  not  purport, 
on  the  face  of  said  accounts,  to  be  balances  ac- 
knowleded  by  the  postmaster,  nor  were  supported 
bv  proper  vouchers;  but  merely  purported  to  be 
tne  oalances  of  said  quarterly  returns,  as  audited 
and  adjusted  by  tbe  officers  of  the  government. 
The  objection  applied,  if  at  all,  to  the  accuracy  of 
the  accounts,  and  not  to  their  admission  as  evi- 
dence. 

The  basis  of  an  action  against  a  postmaster  is  his 
bond  and  its  breaches ;  and  not  tbe  transcripts  nor 
the  quarterly  returns,  which  are  made  evidence  by 
the  statute. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  States 
for  the  Eastern  District  of  Louisiana. 

Note. — Liability  of  sureties  on  official  and  other 
bonds  and  for  debts — see  notes,  3  L  ed.  U.  8. 
708 ;  6  L.  ed.  U.  S.  577 ;  42  L.  ed.  U.  S.  987. 
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470*]    *It  was  the  same  case  which  was  twice 

Sreviously  before  the  court,  as  reported  in  3 
[ow.  534,  and  6  How.  279. 

The  facts  and  points  of  law  are  set  forth  in 
the  opinion  of  the  court. 

It  was  argued  by  Mr.  Crittenden  (Attorney- 
General)  for  the  plaintiffs  in  error,  and  Messrs. 
Johnson  and  May  for  the  defendants  in  error. 

The  arguments  of  the  counsel  were  so  con- 
nected with  an  examination  of,  and  reference 
to  the  accounts,  which  were  very  yoluminous, 
that  it  would  be  difficult  to  present  an  abstract 
of  them. 

Mr.  Justice  Daniel  delivered  the  opinion  of 
the  court: 

This  case  comes  before  us  upon  a  writ  of 
error  to  the  Circuit  Court  of  the  United  States 
for  the  Eastern  District  of  Louisiana. 

The  plaintiffs  in  error  instituted  in  the  Cir- 
cuit Court  an  action  at  law  against  the  defend- 
ants, to  recover  the  sum  of  twenty-five  thou- 
sand dollars,  the  penalty  of  a  bond  executed  by 
those  defendants  with  W.  H.  Ker,  and  by 
which  the  obligors  bound  themselves  jointly 
and  severally  for  the  faithful  performance  by 
Ker,  of  the  duties  of  postmaster  at  New  Or- 
leans. The  amount  claimed  by  the  United 
States,  upon  the  statement  of  the  account  of 
the  postmaster,  at  the  Treasury  Department, 
was,  on  the  18th  of  August,  1839,  $70,126.72, 
nearly  three  times  the  i>enalty  of  the  bond. 

This  cause  was  first  tried  in  the  Circuit  Court 
in  February,  1843,  when,  under  a  charge  from 
the  judge,  the  jury  found  a  verdict  for  the  de- 
fendants. A  writ  of  error  was  sued  out  to  the 
judgment  of  the  court,  but  was  afterwards  dis- 
missed here  for  the  irregularity  that  it  was 
signed  by  the  clerk  of  the  court  and  not  by  the 
judge.  Vide  3  How.  634.  Upon  a  new  writ  of 
error,  the  case  was  brought  up  to  this  court, 
was  heard  upon  exceptions  to  the  rulings  of  the 
judge,  when  the  decision  of  the  Circuit  Court 
was  reversed,  and  the  cause  remanded  for  trial 
upon  a  venire  facias  de  novo.    6  How.  279. 

In  pursuance  of  the  mandate  of  this  court, 
the  cause  coming  on  to  be  finally  heard  in  the 
Circuit  Court  on  the  8th  of  May,  1851,  the 
judge  refused  to  allow  any  of  the  statements  of 
the  accounts  of  the  postmaster  or  any  of  the 
transcripts  from  the  Postoffice  Department,  re- 
lating to  the  accounts  of  the  postmaster,  or  any 
of  the  monthly  returns  of  that  officer  which 
were  offered  in  evidence  by  the  plaintiffs  to  be 
read  to  the  jury,  but  excluded  the  whole  of 
them;  whereupon  the  jury  found  a  verdict  for 
the  defendants.  The  case  is  now  before  us  upon 
480*]  exceptions  *to  the  rulings  of  the  judge, 
and  which  exceptions  are  as  follows: 

"Be  it  remembered,  that  on  the  trial  of  this 
case,  the  attorney  of  the  United  States,  after 
having  read  in  evidence  the  bond  sued  on,  of- 
fered in  evidence  the  following  certified  tran- 
scripts of  statement  of  accounts,  copies  of 
quarterly  returns  of  W.  H.  Ker,  late  postmas- 
ter, and  of  the  other  papers  pertaining  to  the 
account  of  the  said  postmaster,  hereto  annexed; 
to  the  introduction  of  which,  as  evidence 
the  defendants,  by  their  counsel,  objected,  and 
the  court  sustained  the  objection,  and  refused 
to  allow  the  said  transcripts,  or  any  of  them, 
to  be  read  in  evidence  to  the  jury;  to  which 
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opinion  and  decision  of  the  court,  in  exeludiiig 
said  evidence,  the  attorney  of  the  United  States 
excepts,  and  prays  that  this  bill  of  exceptions 
may  be  signed,  sealed,  and  made  matter  oi 
record,  which  is  done  accordingly. 

Theo.  H.  McCaleb,  U.  S.  Judge,  [seal.]"^ 

By  consent  of  the  coimsel  of  the  United 
States,  the  court  here  states  the  grounds  upon 
which  it  rejected  the  transcripts  above  men- 
tioned  as   follows: 

"Ist.  That  the  said  statement  of  accounts, 
between  the  United  States  and  said  W.  H.  Ker 
[were]  as  audited  and  adjusted  ohlj,  and  did 
not  purport  to  contain  the  statement  of  credits 
claimed  by  him,  and  disallowed  in  whole  or  in 
part  by  the  officers  of  the  government. 

''2d.  That  the  items  charged  to  the  said 
W.  H.  Ker  in  said  accounts,  prior  to  the  year 
1836,  as  balances  of  quarterlv  returns,  do  not 
purport  on  the  face  of  said  accounts  to  be 
balances  acknowledged  by  him,  nor  are  they 
supported  by  any  proper  vouchers,  but  merely 
purport  to  be  the  balances  of  said  quarterly  re- 
turns, as  audited  and  adjusted  by  the  officers 
of  the  government. 

"3d.  That  the  quarterly  returns  were  not 
the  basis  of  the  action,  and  under  the  Law 
could  not  be  admitted  as  evidence  before  the 
jury,  except  as  vouchers  to  sustain  the  account, 
[which]  having  been  rejected  by  the  court,  the 
quarterly  returns  could  not  be  given  in  evi- 
dence without  it. 

Theo.  H.  McCain,  U.  S.  Judge." 

In  order  to  test  the  accuracy  of  the  decision 
by  which  the  competency  and  legal  effect  of 
the  transcripts  were  passed  upon  by  the  eourt, 
and  by  which  thev  were  ruled  out  at  the  trial, 
some  reference  will  be  proper  to  the  statutes  by 
which  those  documento  have  been  authorized 
and  directed,  and  the  mode  of  their  application 
prescribed  in  the  prosecution  of  claims  on  be- 
half of  the  government.  By  the  8th  section  of 
the  Act  of  Congress  for  the  re-organization  of 
the  Postoffice  I^partment,  passed  on  the  2d  of 
July,  1836  (vide  Stat,  at  Large,  Vol.  V,  p.  81), 
it  is  provided,  *"that  there  shall  be  [*481 
appointed  by  the  President,  with  the  advice 
and  consent  of  the  Senate,  an  Auditor  of  the 
Treasury  for  the  Postoffice  Department,  whose 
duty  it  shall  be  to  receive  all  accounts  arising 
in  said  Department,  or  relative  thereto,  to  audit 
and  settle  the  same,  and  to  certify  their  biJ- 
ances  to  the  Postmaster-General.  He  shall 
keep  and  preserve  all  accounts,  with  the  vouch- 
ers, after  settlement;  he  shall  promptly  report 
to  the  Postmaster-General  all  delinquencies  of 
postmasters  in  paymg  over  the  proceeds  of  their 
offices,  and  shall  close  the  accounts  of  the  de* 
partment  quarterly,  and  transmit  to  the  Secre- 
tary of  the  Treasury  quarterlv  statements  of 
the  receipts  and  expenditures.'' 

By  section  16th,  of  the  same  Statute,  Vol. 
V.  p.  82,  it  is  further  provided,  "that  eopies 
of  the  quarterly  returns  of  postmasters,  and 
of  any  papers  pertaining  to  the  accounts  in 
the  office  of  the  Auditor  for  the  Postoffice 
Department,  certified  by  him  under  his  aeal 
of  office,  shall  be  admitted  as  evidence  in  the 
courts  of  the  United  States;  and  in  every  ease 
of  delinquency  of  any  postmaster  or  contractor, 
in  which  suit  may  be  brought,  the  said  auditor 
shall  forward  to  the  Attorney  of  the  United 
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States,  certified  copies  of  all  papers  in  his  of- 
fice tending  to  sustain  the  claim;  and  in  every 
SQ^  case  a  statement  of  the  account,  certified 
as  aforesaid,  shall  be  admitted  as  evidence;  and 
the  court  trying  the  cause  shall  be  thereupon 
authorized  to  give  judgment  and  award  exe- 
cution, subject  to  the  provisions  of  the  38th 
section   of  the   Act   to  reduce   into  one,  the 
several    Acts    establishing   the    Postoffice    De- 
partment   approved    March    3d,    1825."     The 
38th    section    of    the   Act    of    1825,    here    re- 
fererd  to,  relates  exclusively  to  the  conditions 
on  which  the  court  may  grant  a  continuance 
to    defendants,    beyond    the    return    term,    in 
suits  against  them.    The  15th  section  of  the 
Act  of  1836  goes  on  further  to  declare,  "that 
no  daim  for  a  credit  shall  be  'allowed  up- 
on the  trial,  but  such  as  shall  have  been  pre- 
sented to  the  said  auditor,  and  by  him  disal- 
lowed in. whole  or  in  part,  unless  it  shall  be 
proved  to  the  satisfaction  of  the  court  that  the 
defendant  is  at  the  time  of  the  trial  in  pos- 
session of  vouchers  not  before  in  his  power  to 
procure,  and  that  he  was  prevented  from  ex- 
hibiting to  the  said  auditor  by  some  unavoid- 
able accident." 

la  the  case  before  us  there  were  exhibited, 
on  the  trial  below,  two  general  accounts  or 
transcripts  from  the  Auditor  for  the  Postoffice 
Department  with  the  postmaster  Ker.  By  the 
former  of  these  accounts,  the  balance  against 
the  postmaster  was  stated  at  $93,347.78;  by 
the  latter  the  balance  was  reduced  to  the  sum 
of  $70,126.96.  The  difference  in  these  amounts 
is  explained  by  the  facts,  that  at  the  time  at 
whi^  the  first  statement  was  made,  the  post- 
master had  failed  to  make  his  quarterly  returns 
488*]  as  'required  by  law,  from  the  1st  of 
July  to  the  15th  of  November,  1839;  and  in 
consequence  of  that  failure  had  been  charged, 
in  pursuance  of  the  32d  section  of  the  Act  uf 
Congress  of  1826,  with  double  the  estimated 
amount  of  postages  receivable  during  that  in- 
terval. Subsequently  to  this  statement,  the 
postmaster  having  rendered  his  account  for  the 
interval  above  mentioned,  the  actual  amount 
due  from  him  was  charged  against  him  in  lieu 
of  the  duplicated  estimate  of  receipts,  and  the 
balance  against  him  thereby  reduced  to  the 
sum  of  $70,126.96.  The  transcript  of  the  state- 
ment thus  corrected,  was  certified  to  the  Cir- 
enit  Court  on  the  11th  of  May,  1842,  before  the 
trial  of  the  cause. 

In  addition  to  these  general  transcripts,  there 
were  certified  by  the  auditor,  and  tendered  in 
evidence  by  the  United  States,  copies  of  the 
quarterly  accounts  or  returns  rendered  by  the 
postma^er  from  the  quarter  ending  on  the  30th 
of  September,  1836,  before  the  execution  of  his 
oflicial  bond  sued  on,  up*  to  the  period  of  his 
removal;  and  on  each  of  these  quarterly  re- 
turns or  accounts  the  corrections  or  disallow- 
ances are  noted.  Proof  is  foimd  in  the  record 
of  notice  to  the  postmaster  of  all  these  correc- 
tioiis  in  his  returns  and  the  balances  claimed 
on  each  of  these  returns,  as  corrected,  were 
afterwards  carried  into  the  auditor's  genial 
statements,  of  which  transcripts  were  furnished 
and  offered  in  evidence  at  the  trial.  It  would 
seem  difficult  to  discover  a  plausible  reason  for 
tlie  exdusicm  by  the  judge  at  circuit  of  the 
tranacripts  offered  in  evidence^  as  incompetent 
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or  irrelevant  to  the  issue  before  him;  and  equal- 
ly so  to  reconcile  the  reason  assigned  by  his 
honor  with  the  conclusion  to  which  it  hss  led 
him.  In  the  first  place,  the  language  of  the 
Act  of  Congress  is  express  and  imperative,  that 
the  "Auditor  of  the  Treasury  for  the  Postoffice 
Department  shall  receive  all  accounts  arising 
in  the  department  relative  thereto,  and  audit 
and  settle  the  same,  and  certify  their  balances 
to  the  Postmaster-General."  Vide  sec.  8th  of 
the  Act  of  1836.  And  again,  section  15th  of 
the  same  Act:  "In  every  case  of  delinquency 
of  any  postmaster  or  contractor  in  which  suit 
may  be  brought,  the  said  auditor  shall  forward 
to  the  Attorney  of  the  United  States,  certified 
copies  of  all  papers  in  his  office  tending  to 
sustain  the  claim,  and  in  every  such  case,  a 
statement  of  the  accoimt,  certified  as  aforesaid, 
shall  be  admitted  as  evidence,  and  the  court 
trying  the  cause  shall  be  thereupon  authorized 
to  give  judgment  and  award  execution,"  etc. 
The  competency  of  a  statement  by  the  auditor 
of  all  or  any  accounts  with  postmasters  and 
contractors  in  suits  against  them,  cannot,  then, 
be  questioned;  the  accuracy  of  such  statements 
as  to  detail,  is  a  wholly  different  matter,  and  is 
to  be  questioned  or  contested  in  the  mode  pre- 
scribed by  other  provisions  of  the  *stat-  [*48S 
ute.  The  only  qualification  ever  made  of  the 
principle  above  laid  down,  if  indeed  it  can 
be  properly  considered  a  qualification,  is  to  be 
found  in  the  decisions  of  this  court  in  the 
cases  of  The  United  States  v.  Buford,  3  Pet. 
29,  and  the  United  States  v.  Jones,  8  Pet. 
375,  in  which  it  has  been  ruled,  that  transcripts 
from  the  Treasury  should  not  amount  to  proof 
of  facts  not  coming  within  the  regular  relation 
existing  between  the  department  and  persons 
with  respect  to  whom  such  facts  may  have 
transpired;  but  this  exception  or  qualification 
cannot  apply  to  transactions  falling  strictly 
within  the  relation  subsisting  between  the  gov- 
ernment and  its  agents,  or  rather  it  goes  to  af- 
firm the  operation  of  the  statute  in  reference  to 
such  transactions.  The  utmost  latitude  which 
could  be  given  to  the  decisions  above  mentioned, 
could  not  extend  them  to  the  entire  character 
of  the  transcripts  certified  from  the  depart- 
ment as  evidence ;  but  must  limit  their  effect  to 
any  portions  or  items  of  those  transcripts  which 
should  be  irregular,  and  not  within  the  lan- 
guage or  import  of  the  statute,  nor  within  the 
regular  operations  of  the  department. 

The  first  reason  assigned  by  the  judge  below 
for  excluding  the  entire  transcript  is,  that  they 
were  presented  as  accounts  between  the  United 
States  and  the  postmaster  Ker,  as  audited  and 
adjusted  only,  and  did  not  purport  to  contain 
the  statement  of  credits  claimed  by  him  and 
disallowed  in  whole  or  in  part  by  the  officers  of 
government.  The  obvious  answer  to  this  ob- 
jection is,  that  the  omission  complained  of  did 
not  render  those  documents  any  the  less  tran- 
scripts certified  b^  the  officer,  nor  destroy  their 
competency  as  evidence  under  the  statute.  The 
objection,  if  it  comprise  either  force  or  plausi- 
biUty,  is  one  strictly  applicable  to  the  com- 
pleteness or  sufficiency  of  the  documents  of- 
fered, and  not  to  their  competency  or  legality. 
An  objection  to  the  transcripts  from  the  de- 
partment, founded  on  the  facts  that  they  are 
only  a  statement  and  adjustment  of  the  ac- 
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counts  between  the  United  States  and  the  post-, 
master,  without  containing  the  credits  claimed 
and  disallowed,  is  precisely  an  objection  based 
upon  the  conformity  of  those  documents  with 
the  law;  for,  by  the  8th  section  of  the  Act  of 
1836,  the  auditor  is  directed  to  receive  all  ac- 
eounts  arising  in  the  department  or  relative 
thereto,  to  audit  and  settle  the  same,  and  to 
certify  the  balances  therein  to  the  Postmaster- 
General — and  we  may  seek  in  vain  for  any  pro- 
vision in  the  statute  which  prescribes  a  partic- 
ular form  of  stating  the  accounts  or  directing  a 
list  of  the  items  not  admitted  by  the  depart- 
ment, but  rejected  as  illegal,  to  be  made  parts 
of  that  general  account,  or  transcript.  A  differ- 
ent proceeding  would  seem  to  have  been  the 
contemplation  of  the  Legislature,  if  we  can 
gather  its  intention  from  the  mode  pointed  out 
484*]  for  preferring  *and  establishing  credits, 
which,  if  denied  and  rejected  by  the  govern- 
ment, it  would  seem  strange  to  require  should, 
by  the  act  of  that  government  which  denied 
their  existence,  be  held  forth  as  a  part  of  its 
own  view  of  the  transaction.  But,  as  already 
observed,  the  reason  assigned  by  the  Judge  of 
the  Circuit  Court  for  rulinff  out  the  transcripts 
is  one  which  could  apply,  In  any  view,  only  to 
the  sufficiency  or  strength  of  the  proof,  and  not 
to  the  competency  or  relevancy  thereof.  That 
reason,  too,  is  directly  in  conflict  with  the  15th 
section  of  the  Act  of  1836,  which  explicitly  de- 
clares, irrespective  of  their  force  or  efficiency, 
"that  copies  of  the  quarterly  returns  of  post- 
masters, and  of  any  papers  pertaining  to  the 
accoimts  in  the  office  of  the  auditor  of  the  Post- 
office  Department,  certified  by  him  under  the 
seal  of  his  office,  shall  be  admitted  as  evidence 
in  the  courts  of  the  United  States ;  and  in  every 
case  of  delinquency  by  any  postmaster  or  con- 
tractor, in  which  suits  may  be  brought,  the  said 
auditor  shall  forward  to  the  Attorney  of  the 
United  States,  certified  copies  of  all  papers  in 
his  office,  tending  to  sustain  the  claim,  and  in 
every  such  case  a  statement  of  the  account, 
certified  as  aforesaid,  shall  be  admitted  as  evi- 
dence." Under  this  ample  provision  of  the 
statute  not  only  the  statements  of  accounts, 
but  certified  copies  of  every  paper  in  the  de- 
partment pertaining  to  such  accounts,  are  made 
competent  evidence  in  the  courts  of  the  United 
States. 

It  will  be  observed.  In  this  case,  that  in  the 
certified  transcripts  from  the  department,  every 
credit  allowed  to  the  postmaster  upon  the  set- 
tlement of  his  account  is  given,  and  appears 
upon  the  fact  of  the  transcripts,  so  that  the  de- 
fendants have  received  the  full  benefit  of  all 
such  credits;  and  indeed  the  opinion  of  the 
judge  below  is  not  founded  on  the  withholding 
of  any  of  these  credits  from  the  postmaster,  but 
it  rests  exclusively  upon  the  fact  of  the  absence 
from  the  face  of  the  transcripts  or  general  ac- 
counts of  the  alleged  credits^  whose  correctness, 
or  legal  existence  even,  was  denied  by  the  gov- 
ernment, but  which  the  defendant  was  still  at 
liberty  to  assert  in  the  mode  prescribed  by  the 
statute.  What  obligation  there  could  be  upon 
the  government  to  embody  and  to  present  to 
the  court,  claims  whose  existence  it  repudiated 
and  denied,  we  are  unable  to  perceive.  The 
language  of  the  statute  contains  no  such  requi- 
sition, and  none  such  appears  to  fall  within  the 
meaning  or  objects  of  the  law.  Upon  each 
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of  the  quarterly  returns  of  the  postmaster  Hm 
corrections  made  at  the  department  are  noted 
n  a  separate  column,  annexed  thereto  for  the 
sole  purpose  of  inserting  those  corrections;  the 
balances,  as  corrected,  were  thence  transferred 
to  the  general  accounts  or  transcripts,  and  the 
postmaster  was  informed  of  the  corrections 
made,  with  the  view  to  his  sustaining  the  re- 
jected *items  by  proofs,  if  in  his  power  [*485 
to  do  so.  The  quarterly  returns  themselves  re- 
maining as  to  all  the  items  they  contained,  pre- 
cisely as  made  by  the  postmaster  himself. 

The  question  of  the  admissibility  and  com- 
petency of  transcripts  like  those  ruled  out  by 
the  judge  in  the  court  below,  has,  in  several  in- 
stances received  the  examination  of  this  court, 
and  their  competency  and  legality  as  evidence, 
in  cases  like,  the  present,  have  been  established 
upon  the  fullest  consideration.  In  the  case  of 
Hoyt  V.  The  United  States,  10  Howard,  109,  this 
question  was  raised,  and  in  the  investigation  of 
it  by  this  court,  the  cases  of  the  Unitml  States 
V.  Buford,  3  Pet.  29;  The  United  SUtes  v. 
Jones,  8  Pet.  376,  and  The  United  States  t. 
Eckford's  Executors,  1  How.  260,  were  all 
examined  and  compared.  It  is  true  that  the 
cases  above  mentioned  did  not  arise  upon  the 
statute  regulating  the  Postoffice  Department, 
but  they  involved  the  construction  of  the  Act 
of  March  3d,  1797,  the  import  of  which,  &ttd 
indeed  the  language  thereof,  mutatis  mutandis, 
are  identical  with  those  of  the  Act  of  1836, 
regulating  the  Postoffice  Department.  Vide 
Stat,  at  Large,  612.  In  the  case  of  Hoyt  v. 
The  United  States,  the  law  is  thus  expounded 
by  this  court:  'The  counsel  for  the  plaintiffs 
(The  United  States),  in  the  court  below,  pro- 
duced on  the  trial  four  treasury  transcripts, 
containing  a  statement  of  the  accounts  of  the 
plaintiff  in  error  with  the  government,  for  the 
whole  period  of  his  term,  and  which  resulted  in 
the  balance  above  stated.  These  transcripts  were 
objected  to  as  not  competent  evidence  against 
the  defendant  of  the  balance  therein  found  due, 
within  the  meaning  of  the  Act  of  Congress  pro- 
viding for  this  species  of  proof.  The  second  sec- 
tion of  the  Act  provides  that  in  every  case  of 
delinquency  where  a  suit  has  been  brought,  a 
transcript  from  the  books  and  proceedings  of 
the  Treasury,  certified  by  the  register  and  au- 
thenticated under  the  seal  of  the  department, 
shall  be  admitted  as  evidence,  upon  which  the 
court  is  authorized  to  give  judgment.**  This 
court  further  proceeds:  ''In  the  case  before  us 
the  several  items  of  account  in  the  transcripts 
arise  out  of  the  official  transactions  of  the  de- 
fendant as  collector,  with  the  Treasury  Depart- 
ment, and  were  founded  upon  his  ouarterly  re- 
turns and  other  accounts  rendered  in  pursuance 
of  law  and  the  instructions  of  the  Treasurv. 
They  were  substantial  copies  of  iht»ne.  nunH-^HT 
returns  revised  and  corrected  by  the  accounting 
officer,  as  they  were  received,  and  with  copies 
of  which  the  defendant  had  been  furnished,  in 
the  usual  course  of  the  department;  they  pre- 
sent a  mutual  account  of  debit  and  credit  arising 
out*  of  the  official  dealings  with  the  government 
in  the  collection  of  the  revenue.  We  can  hard- 
ly conceive  of  a  case,  therefore,  coming  more 
directly  within  the  Act  of  Congress  as  expound- 
ed by  the  cases  referred  to."  The  court  then  de- 
duces the  •following  conclusions:  **As  [*488 
a  general  rule,  therefore,  every  item  of  the  ae- 
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count  tliat  ean  be  the  subject  of  litigation  at 
the  trial  on  the  production  of  a  transcript,  must 
have  been  a  matter  of  dispute  at  the  Treasury 
Department,  and  of  course  presenting  nothing 
new  or  unexpected  to  the  parties.  The  court 
is  of  opinion,  therefore,  that  the  several  treas- 
ury transcripts  offered  in  evidence  were  prop- 
erly admitt^."  We  think,  therefore,  that  the 
objection  of  the  judge  of  the  court  below  to  the 
tranacript  offered  in  evidence,  viz.:  that  it  did 
not  contain  on  its  face,  as  credits,  items  which 
were  never  admitted  as  credits,  but  were  denied 
and  rejected  as  such,  was  justified  neither  by 
the  atatute,  nor  by  reason,  nor  custom  in  the 
statement  of  accounts. 

The  Moond  cause  assigned  by  the  Judge 
below  for  his  rejection  of  the  transcripts  from 
the  jury,  is  likewise  one  which  applies,  if  at 
alL  to  the  accuracy  of  the  items  in  the  account, 
and  not  to  the  competency  of  the  entire  tran- 
aeripts  aa  doeumenii  certified  and  attested  in 
the  mode  prescribed  by  the  Act  of  Congress. 
The  objection  on  the  part  of  the  judge,  if  it 
can  be  apprehended,  seems  to  be  thu:  that 
the  quarterly  returns  of  the  postmaster,  enter- 
ing into  and  forming  parts  oi  the  general  tran- 
scripts,  having  been  corrected  at  the  depart- 
ment, the  balances  produced  by  such  corrections 
cannot  be  regarded  as  the  acknowledged 
amounts  due  by  the  postmaster,  but,  on  the 
contrary,  are  the  balances  stated  as  due  on  said 
quarterly  returns  as  audited  and  adjusted  by 
the  oflScers  of  the  government.  As  we  have 
already  said,  this  objection  applies  entirely  to 
the  correctness  of  the  items  contained  in  the 
general  account  as  stated,  and  cannot  change 
the  character  of  the  transcripts  as  certified 
statements  of  the  accounts  audited  and  adjust- 
ed at  the  department,  and  as  directed  to  be  cer- 
tified by  the  provisions  of  the  statute.  More- 
over, these  quarterly  returns,  which,  so  far  as 
they  go,  are  certainly  admissions  of  the  post- 
master, are  in  no  wise  changed  or  affected,  ex- 
cept by  the  disallowance  of  particular  items 
and  by  that  very  disallowance  the  officer  is  put 
in  the  position,  and  notified  to  sustain,  if  he 
can,  his  claims  by  legal  proof.  If  he  fail  to  do 
thiSy  it  can  certainly  furnish  no  reason  why 
every  other  item  of  indebtment,  admitted  to  be 
correct  by  both  parties,  should  be  withheld. 
We  can  perceive,  then,  no  force  in  the  second 
cause  assigned  by  the  judge  below  for  the  re- 
jection of  the  transcripts. 

The  third  cause  assigned  by  the  judse  for 
rejecting  the  evidence  tendered  by  the  plaintiffs, 
bais  less  of  plausibility  to  sustain  it  than  either 
which  precedes  it;  and  may  be  disposed  of  in  a 
few  words.  This  last  cause  begins  with  the 
affirmation,  that  the  quarterly  returns  were  not 
the  basis  of  the  action;  next,  it  asserts  that 
these  returns  could  not,  under  the  law,  be  ad- 
mitted as  evidence  to  the  jury,  except  as 
487*]  vouchers  to  sustain  the  accoimt;  *and 
then  the  conclusion  attempted  from  these 
positions  is,  that  the  accoimt,  being  rejected 
by  the  court,  the  quarterly  returns  could  not 
be  given  in  evidence  without  it.  A  somewhat 
rorious  example  of  assumption  is  given  in  this 
argument  of  the  court,  and  of  deduction  in  the 
conclusion  as  drawn  therefrom.  In  the  first 
place,  it  may  be  observed  that  neither  the  tran- 
ficripts  nor  the  quarterly  returns,  certified  from 
the  department,  constituted,  properly  speaking, 
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the  basis  of  the  action  ^against  the  defendants — 
that  basis  is  found  in  the  official  bond  of  the 
postmaster  and  his  sureties,  and'  in  the  acts  or 
delinquencies  of  the  officer.  The  proof  of  those 
delinquencies  consisted  in  part  as  ordered  by 
the  statute,  of  the  general  transcripts,  and  of 
the  quarterly  returns  certified  and  attested  as 
that  statute  directed;  they  were  both  made  evi- 
dence, and  ought  to  have  been  so  received,  to 
avail  as  far  as  they  regularly  and  properly 
might  upon  the  issue  made  between  the  govern- 
ment and  the  defendants.  They  both  came 
within  the  literal  descriptions  in  the  statute  of 
the  '^copies  of  quarterly  returns  of  postmasters 
and  of  any  papers  pertaining  to  the  accounts 
in  the  office  of  the  Auditor  of  the  Postoffice 
Department,  which,  when  certified  by  him  un- 
der his  seal  of  office,  shall  be  admitted  in  evi- 
dence in  the  courts  of  the  United  States.''  But 
the  trenchant  argument  of  the  court  below  is 
simply  this:  I  have  cut  off  a  portion  of  this 
statutory  evidence,  by  the  former  part  of  my 
opinion,  the  residue  shall  be  subjected  to  a  like 
operation.  We  think  that  the  decision  of  the 
Circuit  Court,  as  a  whole,  and  in  the  detail,  as 
set  forth  by  that  court,  is  erroneous,  and  should 
be,  as  the  same  is  hereby  reversed;  and  we  dp 
remand  this  cause  to  the  Circuit  Court,  to  be 
again  tried,  subject  to  the  principles  laid  down 
in  this  opinion. 

0BDB3L 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Louisiana,  and  was  argued  by  counsel;  on  con- 
sideration whereof,  it  is  now  here  ordered  and 
adjudged  by  this  court,  that  the  judgment  of 
the  said  District  Court  in  this  cause  be,  and  the 
same  is  hereby  reversed ;  and  that  this  cause  be, 
and  the  same  is  hereby  remanded  to  the  said 
Circuit  Court,  with  directions  to  award  a  venire 
facias  de  novo,  and  to  proceed  therewith  in 
conformity  to  the  opinion  of  this  court. 


•CORNELIUS  W.  LAWRENCE,  Plain-  [•488 

tiff  in  Error, 

T. 

JOHN  CASWELL  and  Solomon  T.  Caswell. 

Tariff  Act — Leakage  on  brandy  not  allowed — 

ad  valorem  duty. 

By  the  Tariff  of  1846,  the  duty  of  one  hundred 
per  cent.,  ad  valorem,  npon  brandy,  ought  to  be 
charged  only  npon  the  quantity  actually  imported, 
and  not  on  the  contents  stated  In  tbe  invoices. 

Duties  Illegally  exacted  are  those  wbicb  are  paid 
under  protest,  and  where  there  is  an  appeal  to  tbe 
Judicial  tribunals. 

Tbe  Revenue  Act  of  1799  (1  Stat  at  Large,  672) 
directed  that  an  allowance  of  two  per  cent,  for 
leakage  sbould  be  made  on  tbe  quantltv  of  IJqpors 
wbicb  were  subject  to  duty  by  the  gallon,  where 
brandy  was  subjected  to  a  duty  ad  valorem,  it  was 
no  longer  within  tbe  provisions  of  this  Act,  and  the 
allowance  of  two  per  cent,  ceased. 

ri'^HIS  case  was  brought  up  by  writ  of  error 
JL    from  the  Circuit  Court  of  the  United  States 
for  the  Southern  District  of  New  York. 


NoTK. — Return  of  duties  paid  under  protest.  Ac- 
tion to  recover  back.  Protest,  bow  made  and  Its 
effect.  See  note  to  Greeley  v.  Thompson,  13  L.  ed. 
U.  8.  898. 
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It  was  a  suit  brought'  by  John  Gaswell  and 
Solomon  T.  Gaswell,  merchants  of  New  York, 
against  Lawrence,  the  collector,  to  recover  an 
excess  of  duties  upon  brandy,  paid  under  pro- 
test. The  whole  case  is  set  forth  in  the  bill  of 
exceptions,  which  was  as  follows: 

Bill  of  Exceptions: 

The  counsel  for  the  plaintiffs,  after  proving 
that  the  plaintiffs  were  partners,  engaged  in 
trade  and  commerce  in  the  City  of  New  York, 
further  to  maintain  the  issue  on  their  part, 
gave  in  evidence  divers  warehouse  entries,  and 
withdrawal  entries,  and  calculations  of  duties 
thereon,  invoices,  and  gangers'  returns  of  cer- 
tain importations  of  brandy,  made  by  the  plain- 
tiffs into  the  port  of  New  York,  by  the  several 
vessels  in  the  table  or  statement,  hereinafter 
set  forth,  particularly  mentioned;  which  said 
several  vessels  arrived  in  the  said  port  of  New 
York  at  the  respective  dates,  also  hi  said  table 
or  statement  mentioned;  in  and  by  which  said 
documents  it  appeared  that  said  several  impor- 
tations of  brandy  were,  on  the  arrival  thereof, 
respectively  deposited  in  the  public  stores  in 
said  port  of  New  York,  in  pursuance  of  the 
Act  of  Congress  establishing  a  warehousing 
system,  approved  August  6th,  1846;  that  upon 
the  gauging  of  said  several  importations  of 
brandy  by  the  United  States  gaugers,  made  at 
the  time  of  the  arrival  thereof  respectively,  the 
actual  contents  of  each  of  said  importations 
were  found  to  be  less  than  the  contents  statea 
in  the  invoices  thereof  respectively;  the  differ- 
ence in  each  case  between  such  invoice  contents, 
and  the  actual  contents  as  ascertained  by  the 
said  gaugers,  being  specified  in  the  said  table  or 
statement;  that  the  said  goods  so  imported  were 
afterwards,  from  time  to -time,  witharawn  from 
such  public  stores,  and  duties  paid  there- 
on by  the  plaintiffs  to  the  defendant,  as  col- 
489*]  lector  of  the  port  of  New  *York,  who 
demanded,  as  such  duties,  under  schedule  A 
of  the  Tariff  Act  of  July  30,  1846,  one  hun- 
dred per  centum  ad  valorem  upon  the  cost  of 
the  contents  of  said  importations  as  such  con- 
tents were  stated  in  the  mvoices  thereof  respect- 
ively, amounting  in  the  whole,  as  also  appears 
in  said  table,  to  the  sum  of  $41,658;  which  said 
duties,  so  exacted,  were  paid  by  the  plaintiffs 
to  the  said  defendants  as  such  collector,  under 
protest  in  writing  (indorsed  on  the  withdrawal 
entries),  against  the  payment  thereof,  the  said 
plaintiffs  claiming  that  the  duties  should  be 
computed  not  upon  the  said  invoice  contents 
of  said  importations,  but  upon  the  actual  con- 
tents thereof,  as  shown  by  the  aforesaid  gau- 
gers' returns,  after  deducting  from  the  actual 
contents  shown  by  such  returns  the  allowance 
of  two  per  centum  thereon,  directed  by  the 
69th  section  of  the  Revenue  Collection  Act  of 
March  2,  1799. 

The  following  is  the  form  of  the  protests  re- 
ferred to,  and  they  were  all  alike: 

'*We  claim  deduction  for  a11  deficiency  from 
the  quantity  shipped;  also  two  per  cent,  allow- 
ance for  leakage  as  heretofore  customary,  and 
protest  against  the  collector  exacting  the  whole 
amount  of  the  invoice. 

John  Caswell  k  Co." 

The  counsel  for  the  said  plaintiffs  also 
proved  that  the  duties  so  as  aforesaid  paid  to 
and  received  by  the  said  defendant,  as  such 
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collector,  were  by  him  duly  paid,  at  the 

of  the  receipt  thereof,  into  the  Treasury  of  tW 

United  States. 

The  table,  or  statement,  above  referred  te» 
contained  also  a  specification  of  the  exeeae  of 
duty  alleged  by  the  plaintiffs  to  have  been  ex- 
acted by  the  defendant  as  such  collector,  upoa 
each  of  the  said  several  importations,  amount- 
ing, in  the  aggregate,  to  the  sum  of  $1,099;  the 
said  table,  or  statement,  being  in  the  words 
and  figures  following. 

(The  table  is  omitted,  as  not  being  necessary 
to  be  inserted.) 

The  plaintiffs'  coimsel  then  proved,  that  nn- 
der  the  Act  of  March,  1799,  and  from  the  pas- 
sage of  said  Act  until  the  Tariff  Act  of  July 
30,  1846,  took  effect,  it  was  the  uniform  prac- 
tice in  the  New  York  custom  house,  upon  the 
entry  of  such  importations  of  liquors  subject  to 
duties,  to  proceed  as  follows: 

1st.  The  United  States  eaugers,  after  aseer- 
taininff  the  capacity  of  each  cask,  deducted  the 
'*outs,  or  number  of  gallons  deficient,  and, 
from  the  actual  contents  thus  ascertained,  made 
a  further  deduction  of  two  per  cent,  on  sueh 
actual  contents  for  the  allowance  of  leakage, 
directed  by  the  59th  section  of  said  Act  of 
March  2,  1799,  and  made  a  return  to  the  col- 
lector, exhibiting  the  result. 

2d.  The  duties  were  then  calculated  and  ex- 
acted upon  the  *net  dutiable  quantity  [*490 
so  exhibited  by  the  gangers'  return,  and  upon 
that  quantity  only,  and  without  regard  to  any 
statement  of  quantity  in  the  invoice. 

To  this  evidence  the  counsel  for  the  defend- 
ant objected,  in  due  season,  as  inadmissible: 
but  His  Honor,  the  presiding  judge,  then  and 
there  overruled  the  said  objection,  and  decided 
that  such  evidence  was  admissible;  to  which 
ruling  and  decision  of  the  said  judge,  the  eoon- 
sel  for  the  said  defendant  then  and  there  ex- 
cepted. 

The  plaintiffs'  counsel  claimed  to  recover 
against  the  defendant  the  sum  of  $1^09,  above 
stated,  and  interest  thereon  to  the  day  of  trial. 
amounting  in  the  whole  to  $2,039.35. 

The  counsel  for  the  plaintiffs  there  rested. 

The  counsel  for  the  defendant  then  insisted 
that  the  only  allowances  which  could  be  con- 
sidered in  this  case  for  deficiencies  in  said 
brandy,  had  been  provided  for  by  Acts  of  Con- 
gress, and  had  already  been  made  at  the  cus- 
tom house,  and  that  by  law  the  plaintiffs  were 
not  entitled  to  recover;  and  he  prayed  the  court 
so  to  charge  the  jury. 

But  the  court  charged  the  jury  that  the 
United  States  were  only  entitled  to  collect  du- 
ties upon  the  importations  in  question  upon  the 
quantity  remaining,  after  deducting  from  the 
actual  contents  ascertained  and  esdiibited  by 
the  gangers'  returns  the  aforesaid  allowance  of 
two  per  cent,  for  leakage;  and  that  the  plain- 
tiffs were  therefore  entitled  to  recover  the 
amount  so  as  aforesaid  claimed  by  them. 

To  which  charge  of  his  honor  the  judge,  and 
to  every  part  thereof,  the  defendant's  counsel 
then  and  there  excepted. 

The  jury  thereupon  foimd  a  verdict  for  the 
plaintiffs  for  the  sum  of  $2^)89.35  damages 
and  six  cents  costs. 

And  because  the  prayer  of  the  said  defend- 
ant, by  their  said  counsel,  and  the  several  rul- 
ings and  decisions,  and  instnietions  and  charipe 
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<of  ihm  said  judge,  and  the  seTeral  exceptions 
taken  to  the  same,  do  not  appear  by  the  record 
of  the  Terdict  aforesaid,  the  defendants  have 
esnsed^  the  same  to  be  written  on  this  bill  of 
exoeptioBSy  to  be  annexed  to  such  record,  and 
have  prayed  the  said  judge  to  set  his  hand  and 
seal  to  the  same. 

Whereupon  the  said  Samuel  R.  Betts,  the 
judge  before  whom  the  said  issues  were  tried, 
and  the  said  exceptions  taken,  has  hereunto  set 
his  hand  and  seal,  the  6th  day  of  February,  in 
the  year  of  our  Lord  1852. 

Samuel  R.  Betts.    [1.  8.] 

Upoii  this  exception,  the  case  came  up  to  this 
court,  and  was  argued  by  Mr.  Crittenden  (At- 
torney-General) for  the  plaintiff  in  error,  and 
Mr.  Butler  for  the  defendants  in  error. 
4f  1*]     •Mr.  Crittenden,  for  plaintiff  in  error: 

I.   (First  point  omitted.) 

n.  In  the  cases  of  Marriott  v.  Brune,  and 
The  United  States  v.  Southmayd,  0  How.  619, 
637,  cases  of  drainage  of  sugars  in  the  course 
of  the  voyage  from  the  place  of  production, 
this  court  held  that  the  duties  were  to  be  as- 
sessed on  the  actual  quantity  or  weight  which 
arrived  in  the  United  States ;  and  the  same  rule 
would  seem  to  be  applicable  to  the  case  of 
brandy. 

The  further  question  in  this  case,  however, 
is,  whether  importers  of  brandy  are  entitled  to 
the  additional  allowance  of  two  per  cent,  on 
the  actual  quantity  imported,  which  the  court 
below  directed  to  be  made.  This  allowance  is 
claimed  under  the  59th  section  of  the  Collec- 
ti<m  Act  of  1799,  1  Stot  at  Lar^e,  672,  which 
is  as  follows :  "That  there  shall  be  an  allow- 
ance of  two  per  cent,  for  leakage  on  the  quan- 
tity which  shall  appear  by  the  gauge  to  be  con- 
tained in  any  cask  of  liquors  subject  to  duty  by 
the  gallon;  and  ten  per  cent,  on  all  beer,  ale, 
and  porter  in  bottles;  and  five  per  cent,  on  all 
other  liouors  in  bottles,  to  be  deducted  from 
the  invoice  quantity  in  lieu  of  breakage;  or  it 
shall  be  lawful  to  compute  the  duties  on  the 
aetoal  quanti^  to  be  ascertained  by  tale,  at  the 
option  of  the  unporter,  to  be  nuide  at  the  time 
of  entry.** 

The  late  Mr.  Justice  Woodbury,  in  delivering 
the  opinion  of  the  court  in  the  sugar  cases, 
above  cited,  refers  to  the  above  section  of  the 
Act  of  1799,  and  says:  "The  former  cases  re- 
ferred to  for  illustration  rest  on  their  peculiar 
principles,  and  allowances  in  them  are  made 
by  positive  provisions  in  Acte  of  Oneress, 
even  though  the  quantity  and  weight  of  the 
real  artick  meant  to  be  imported,  should  ar- 
rive here.  Because,  well  knowing  that  the 
whole  is  not  likely  to  arrive,  and  being  able  to 
fix  by  a  general  average  the  ordinary  loss  in 
those  cases  with  sufficient  exactness,  the  mat- 
ter has  been  legislated  on  expressly.** 

The  learned  judge  referred  to  these  instances 
merely  as  illustrations ;  and  it  will  not  be  here 
4rontended  that  the  dutiable  quantity  of  brandy 
in  the  present  ease  is  the  invoice  quantity,  less 
the  allowance  of  two  per  cent.;  for  the  court 
will  observe  that  the  section  enacte  that  the 
two  per  cent,  is  to  be  allowed  "on  the  quanti- 
ty which  shall  appear  by  the  gauge."  But,  on 
the  part  of  the  United  States,  it  is  contended 
that  the  allowance  cannot  be  made  on  importa- 
tions of  brandy  under  the  ad  valorem  tariff  of 
1846,  because  the  operation  of  the  section  is 
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limited  and  confined  to  cases  of  specific  tariffs. 
The  law  has  so  commanded;  the  words  are  ex- 
press and  positive.  The  allowance  is  to  be 
made  on  liquors  "subject  to  duty  by  the  gal- 
lon." 

Besides,  the  claim  for  the  allowance  cannot 
be  maintained  under  the  Act  of  1846,  because 
it  is  repugnant  to  the  principle  *of  that  [*492 
Act.  Thus  this  court  has  held,  that  importe 
cover  only  what  is  brought  within  our  limits 
and  goes  into  the  consumption  of  the  country. 
Now,  as  by  the  Act  the  duties  upon  these  im- 
porte are  to  be  assessed  at  so  much  per  cent, 
upon  the  foreign  value,  how  can  it  be  said  that 
they  are  so  assessed  upon  that  value  if  the 
whole  quantity  actually  imported  is  not  taken 
into  account? 

Mr.  Secretary  Walker,  in  a  Treasury  Circu- 
lar of  30th  January,  1847  (1  Mayo,  391),  seems 
to  have  considered  the  59th  section  of  the  Act 
of  1799  in  force,  and  directed  the  allowance 
therein  mentioned  to  be  continued.  Subse- 
quently, however,  by  a  circular  of  the  24th 
March,  1847,  he  seems  to  have  reconsidered  the 
subject,  and  instructed  the  collectors  as  con- 
tended for  in  this  paper.  I  Mayo,  360.  The 
importetions  in  this  case  were  made  during  the 
time  this  circular  was  in  force.  See,  also,  an- 
other circular,  of  3Ist  December,  1847,  voce. 
Allowances;   1  Mayo,  405. 

It  is  therefore  submitted,  on  behalf  of  the 
United  States,  that  the  claim  for  the  allowance 
of  two  per  cent,  on  the  (quantity  ascertained  by 
the  gauge,  is  not  sanctioned  by  law,  and  the 
jury  ought  to  have  been  so  instructed. 

Mr.  Butler,  for  defendants  in  error: 

I.  Upon  the  facte  proved  upon  the  trial,  the 
plaintiffs  in  the  court  below  were  at  least  enti- 
tled to  recover  back  the  amount  of  duties  ex- 
acted by  the  collector  upon  the  differences  be- 
tween the  invoice  eontente  and  the  actual  cpn- 
tente  of  the  several  importetions  of  brandy 
mentioned  in  the  record. 

(a)  The  cases  of  Marriott  v.  Brune,  9  How. 
619,  and  The  United  Stetes  t.  Southmayd,  Id. 
637,  decide — 

1st.  That  ad  volorem  duties,  under  the  Act 
of  1846,  should  be  assessed,  not  upon  the  quan- 
tity which  appears  by  the  invoice  to  have  been 
shipped,  but  only  on  the  quantity  which  actu- 
ally arrives  in  our  porte;  and, 

2d.  That  the  proviso  in  the  8th  section,  "that 
under  no  circumstences  shall  the  duty  be  as- 
sessed upon  an  amount  less  than  the  invoice 
value,"  is  not  in  hostility  with  the  above  con- 
struction, because  the  proviso  refers  only  to  the 
price  and  not  to  the  quantity. 

(b)  In  respect  to  the  point  now  under  con- 
sideration, there  is  no  ground  whatever  for 
distiimdshing  the  present  case  from  the  cases 
in  9  How.  alK>ve  referred  to. 

II.  The  plaintiffs  in  the  court  below  were 
entitled  to  the  further  deduction  of  two  per 
cent,  on  the  actual  eontente  of  the  importetions 
in  question,  as  ascerteined  and  exhibited  by  the 
gaugers'  returns,  for  the  allowance  of  leakage 
directed  hy  the  59th  'section  of  the  [*498 
Revenue  Collection  Act  of  March  2d,  1799,  1 
Stet.  at  Large,  672. 

1st.  By  the  very  words  of  the  section,  "that 
there  be  an  allowance  of  two  per  cent,  for 
leakage  on  the  quantity  which  shall  appear  by 
the  gauge  to  be  conteined  in  any  cask  of  liquors 
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subject  to  duty  by  the  gallon,"  this  allowance 
is  to  be  computed  and  made  upon  the  actual 
contents  ascertained  by  the  ganger. 

2d.  This  allowance  of  two  per  cent.,  as  man- 
ifestly appears  by  the  words  quoted,  was  not 
intended  to  cover  leakage  on  the  voyage  of  im- 
portation, but  to  cover  that  which  will  occur 
after  the  arrival  of  the  liquor,  and  before  its 
actual  sale  by  the  importer. 

(a)  Leakage  on  the  vovage  was  already  pro- 
vided  for  by  requiring  the  actual  contents  at 
the  port  of  importation,  to  be  ascertained  by 
the  United  States  ganger. 

(b)  In  commercial  language,  "leakage"  is  an 
allowance  granted  to  importers  of  liquors  for 
the  waste  the  goods  are  supposed  to  receive  by 
keeping  after  their  arrival  and  before  their  sale. 
McCulIoch's  Commercial  Dictionary,  title 
'Oieakage,"  and  title  ''Warehousing  System," 
Eng.  ed.  of  1834,  p.  1223. 

(c)  The  69th  section  of  the  Act  of  1799, 
(following  in  this  respect  the  36th  section  of 
the  Act  of  1790,  1  Stat,  at  Large,  166),  conforms 
to  this  commercial  sense  by  directing  the  allow- 
ance in  question  to  be  made  on  the  quantity 
which  shall  appear  by  the  gauge  to  have  arrived 
in  the  United  States. 

See,  in  connection  with  this  section,  the 
following  sections  of  the  same  Act:  sec.  21  (p. 
642),  as  to  the  duties  of  the  surveyor.  -Also, 
sees.  37  to  43  (pp.  656,  660),  as  to  entry,  in- 
spection and  landing  of  liquors.  Also  Act  of 
April  20th,  1818  (3  Stat,  at  Large,  469),  "Pro- 
viding for  the  deposit  of  wines  and  distilled 
spirits  in  public  warehouses." 

3d.  The  69th  section,  of  the  Act  of  1799  is 
not  repealed  by  anything  contained  in  the 
Tariff  Act  of  1846;  but  the  importers  of  liquors 
are  still  entitled  to  the  allowance  given  therebv. 

(a)  There  is  no  express  repeal  of  sec.  69  in 
the  Act  of  1846. 

(b)  Repeals  by  implication  are  not  favored^ 
and  are  only  allowed  when  the  provisions  of  the 
old  law  are  plainly  repugnant  to  those  of  the 
new.  6  Bacon's  Abr.  title  Statute,  D.  p.  373; 
Dwarris  on  Statutes,  pp.  673,  674;  Wood  v. 
The  United  States,  16  Pet.  362,  363. 

(c)  The  only  part  of  the  69th  section  of  the 
Act  of  1799  which  is  claimed  to  be  repugnant 
to  the  Act  of  1840  is  the  clause  which  directs 
the  allowance  of  two  per  cent,  to  be  made  on 
"liquors  subject  to  duty  by  the  gallon,"  which, 
it  has  been  suggested,  renders  the  section  inap- 
plicable to  liquors  imported  under  a  law  sub- 
jecting them  to  an  ad  valorem  rate  of  duty. 
494*]  •4th.  The  repugnancy  suggested  is  only 
apparent,  and  not  sufficient  to  work  the  repeal 
of  this  part  of  the  law  of  1799. 

(a)  There  is  nothing  in  the  change  from  a 
specific  duty  to  an  ad  valorem  duty  on  liquors, 
which  should  abrogate  the  allowance  of  two 
per  cent,  directed  by  the  Act  of  1799. 

(b)  If  this  allowance  was  just  and  proper 
under  specific  duties,  it  is  also  equally  just  and 
proper  under  ad  valorem  duties. 

(c)  If  this  allowance  be  not  made,  the  im- 
porter may,  under  the  Act  of  1846,  be  subjected 
to  a  higher  duty  upon  liquors  than  that  pre- 
scribed by  the  pre-existinff  Tariff  Act  of  August 
30th,  1842,  contrary  to  the  main  object  of  the 
Act  of  1846,  which,  as  expressed  in  its  title, 
was  to  ''reduce  the  duty  on  imports.** 
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6th.  The  Act  of  1846  contains  several  iiro^ 
visions  strongly  implying  an  intention  in  it» 
framers  to  retain  allowances  of  this  nature 
given  by  pre-existing  laws. 

(a)  The  fourth  section  expressly  proride* 
"that  in  all  cases  in  which  the  invoice  or  entry 
shall  not  contain  the  weight  or  quantity  or 
measure  of  goods,  wares  or  merchandise  now 
weighed  or  measured  or  gauged,  the  same  shall 
be  weighed,  gauged  or  measured  at  the  e^qpense 
of  the  owner,  assent  or  consi^ee." 

(b)  The  eighth  section  requires  the  collectors, 
in  the  particular  case  therein  mentioned,  to 
cause  the  dutiable  value  to  be  estimated  and 
ascertained,  as  well  as  to  be  appraised,  "in  ae- 
cordance  with  the  provisions  of  the  existing^ 
laws." 

(e)  These  enactments  refer  to  and  retain  in 
force,  among  other  provisions  contained  in  the 
prior  laws,  the  69th  section  of  the  Act  of  1799» 
above  referred  to. 

See  report  of  Secretary  Walker  to  House  of 
Representatives,  dated  Dee.  30th,  1846  (Exee. 
Docs,  of  H.  of  R.  No.  26,  2d  Sess.  29th  Cong.)* 
showing  it  still  necessanr,  notwithstanding  the 
change  in  the  mode  of  assessing  duties,  to 
employ  weighers,  gangers,  and  measurers. 
Pages  2,  4,  6,  9;  Treas.  Cir.  Nov.  25th,  1846,. 
pp.  176  to  182. 

6th.  The  Warehousing  Act  of  August  6th  ^ 
1846  (9  Stat,  at  Large,  63),  extends  the  prin- 
ciple of  the  Act  of  April  2d,  1818,  in  relation 
to  the  deposit  of  liquors  in  public  warehouses^ 
to  all  imported  floods. 

This  Act  being  passed  contemporaneonsly 
with  the  Tariff  Act  of  July  20th,  1846,  the  two 
should  be  construed  together  as  parts  of  one 
system ;  and  the  allowances  made  by  the  Act  of 
1799  in  respect  to  liquors  deposited  in  the  pub- 
lic stores  under  the  Act  of  1818,  must  be 
deemed  applicable  to  liquors  deposited  under 
the  Warehousing  Act  of  1846. 

7th.  The  foregoing  view  has  in  effect  been 
acquiesced  in  by  the  Treasury  Department,  and 
established  by  this  court. 

(a)  It  was  deliberately  and  distinctly  adopt- 
ed  and  promulgated  *by  the  Treasury  [*4f& 
Department  in  its  instructions  to  collectors 
issued  immediately  after  the  Tariff  Act  of  1846 
took  effect.  See  instructions  to  the  Collector 
of  New  Orleans,  under  date  of  30th  January^ 
1847,  given  at  length  in  9  How.  620. 

(b)  This  instruction  was  afterwards  modi- 
fied  by  the  department,  but  the  principle  on 
which  it  proceeded  was  established  as  correct 
by  the  decisions  of  this  court  in  Marriott  t. 
Brune,  9  How.  619,  and  The  United .  States  t. 
Southmayd,  Id.  637. 

(c)  In  those  cases  the  court  decided  that  the 
ad  valorem  duties  under  the  Act  of  1846  should 
be  assessed  on  the  quantity  which  actually 
arrives  in  our  ports.  The  ''quantity"  of  liquors 
can  be  reckoned  only  by  the  measure — the 
number  of  gallons.  To  take  duty  on  the 
"quantity"  imported  is  therefore  to  take  duty 
on  the  number  of  gallons  imported.  Liquors 
being  subject  to  duty  by  the  "quantity^'  or 
number  of  gallons,  are  therefore  "subject  to 
duty  by  the  gallon."  The  difference  betwees 
previous  laws  and  the  Act  of  1846  is,  that  under 
previous  laws  liquors  were  "subject  to  duty  by 
the  gallon,"  without  regard  to  the  value  of  the 
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gmllon;  while  under  the  Act  of  1846  they  are 
still  "subject  to  duty  by  the  gallon/'  but  ac- 
cording also  to  the  value  of  the  gallon.  This 
is  a  difference  merely  of  form  and  not  of  sub- 
stance, and  cannot  work  a  repeal  of  the  former 
law. 

(d)  The  decisions  of  the  court  in  9  Howard 
do,  therefore,  control  and  dispose  of  this  point, 
as  well  mm  the  former  one;  and  such  was,  at 
first,  admitted  by  the  Treasury  Department  to 
be  its  legitimate  effect.  See  Treasury  Circulars 
of  July  5th,  1850,  August  10th,  1850,  and  June 
Uth,  1851. 

Mr.  Chief  Justiee  Taney  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  brought  hv  the  defendants 
in  error  against  the  collector  of  the  port  of  New 
York,  to  reooTcr  certain  sums  of  money  alleged 
to  have  been  illegally  exacted  as  duties. 

The  defendants  in  error  are  merchants  of 
New  York,  and  imported  a  large  quantity  of 
brandy  in  the  years  1847  and  1848,  which  were 
deposited  in  the  public  stores,  under  the  Ware- 
housing Act  of  1846.  Upon  gauging  these  sev- 
eral importations,  at  the  time  of  their  arrival, 
the  contents  were  found  to  be  less  than  the 
quantity  stated  in  the  several  invoices. 

As  the  brandy  was  from  time  to  time  with- 
drawn by  the  importers,  the  collector  demanded 
the  duty  of  one  hundred  per  cent,  ad  valorem 
upon  the  whole  invoice  quantity,  and  it  was 
paid  by  the  importers  under  protest. 

The  importers  claimed  in  their  protest  that 
the  duties  should  be  computed  upon  the  actual 
contents,  as  shown  by  the  ganger's  returns, 
after  deducting  two  per  cent,  from  such  con- 
tents. And  the  court  was  of  opinion,  and  so 
4 §6*]  directed  the  jury,  that  this  was  *the  cor- 
rect mode  of  ascertaining  the  duties ;  and  a  ver- 
dict was  accordingly  rendered  and  judgment 
given  for  the  amount  overcharged.  This  writ 
of  error  is  brought  to  revise  that  judgment. 

Two  questions  arise  in  the  case:  1st,  whether 
the  duty  ought  to  be  computed  on  the  quantity 
stated  in  the  invoices,  or  on  the  contents  as  as- 
certained by  the  ganger's  returns;  and  2d, 
whether  the  two  per  cent,  ought  to  have  been 
deducted  for  leakage. 

As  relates  to  the  first  question,  it  is  substan- 
tially the  same  with  that  decided  by  the  court 
in  tne  case  of  Marriott  v.  Brune,  9  How.  619. 
The  duty  of  one  hundred  per  cent,  ad  valorem 
was  chargeable  on  the  quantity  of  brandy  actu- 
ally imported,  and  not  on  the  contents  stated  in 
the  invoices.  This  overcharge  was  therefore  il- 
legally exacted,  and  the  defendants  in  error 
were  entitled  to  recover  back  the  amount.  The 
judgment  of  the  Circuit  Court  is  in  this  respect 
correct. 

But  it  is  proper  to  say,  in  order  that  the 
opinion  of  the  court  may  not  be  misunderstood, 
that  when  we  speak  of  duties  illegally  exacted, 
the  eourt  mean  to  confine  the  opinion  to  cases 
like  the  present,  in  which  the  duty  demanded 
was  paid  under  protest,  stating  specially  the 
ffToond  of  objection.  Where  no  such  protest 
IS  made,  the  duties  are  not  illegally  exacted  in 
the  legal  sense  of  the  term.  For  the  law  has 
confided  to  the  Secretaiy  of  the  Treasury  the 
power  of  deciding  in  the  first  instance  upon 
the  amount  of  dutiea  due  on  the  importation. 
14  li.  ad. 


And  if  the  party  acquiesces,  and  does  not  by 
his  protest  appeal  to  the  judicial  tribunals,  the 
duty  paid  is  not  illegally  exacted,  but  is  paid  in 
obedience  to  the  decision  of  the  tribunal  to 
which  the  law  has  confided  the  power  of  decid- 
ing the  question. 

Money  is  often  paid  under  the  decision  of  an 
inferior  court,  without  appeal,  upon  the  con- 
struction of  a  law  which  is  afterwards,  in  some 
other  case  in  a  higher  and  superior  court,  deter- 
mined to  have  been  an  erroneous  construction. 
But  money  thus  paid  is  not  illegally  exacted. 
Nor  are  duties  illegally  exacted  where  they  are 
paid  under  the  decision  of  the  collector,  sanc- 
tioned by  the  Secretary  of  the  Treasury,  and 
without  appealing  from  that  decision  to  the  ju- 
dicial tribunals  by  a  proper  and  legal  prot^t. 
Nor  are  they  within  the  principle  decided  by 
the  court  in  the  case  before  us. 

We  proceed  to  the  second'  point — ^that  is,  to* 
the  claim  of  a  further  deduction  of  two  per 
cent. 

The  Revenue  Collection  Act  of  1799,  e.  22, 
sec.  59,  under  which  it  is  claimed,  provides,. 
"That  there  shall  be  an  allowance  of  two  per 
cent,  for  leakage  on  the  quantity  which  shall 
appear  b^  the  gauge  to  be  contained  in  any 
cask  of  liquors  subject  to  duty  by  the  gallon.*^ 

*At  the  time  this  law  passed,  brandy  [*497 
and  sundry  kinds  of  wine  were  subject  to  a 
specific  duty  upon  the  gallon ;  but  various  other 
wines  were  charged  with  an  ad  valorem  duty, 
not  to  exceed  in  amount  a  certain  rate  per 
gallon,  specified  in  the  law.  And  as  the  two 
per  cent,  deduction  was  made  to  depend  on  the 
character  of  the  duty,  and  not  upon  the  nature 
of  the  liquor  imported,  the  brandy  and  wines 
which  then  paid  a  duty  by  the  gallon,  were  en- 
titled to  it — ^but  the  wines  which  paid  an  ad  va- 
lorem duty  were  not  entitled.  The  right  to  the 
allowance  did  not  depend  upon  the  fact  that 
the  importation  consisted  of  brandy  or  wines 
of  a  particular  description,  but  upon  the  duty 
to  which  the  article  was  subject.  If  it  was 
charged  by  the  gallon,  this  deduction  was  ta 
be  made,  but  otherwise  if  charged  ad  valorem. 
Afterwards,  by  the  Act  of  May  13,  1800,  the 
ad  valorem  duties,  which  were  before  charged 
on  certain  kinds  of  wine,  were  changed  to 
specific  duties;  and  all  wines  were  charged 
with  dutv  by  the  gallon.  And  from  the  pas- 
sage of  this  Act  until  the  Act  of  1846,  all  im- 
portations of  liquors  of  any  description  paid  a 
specific  duty.  This  will  account  for  the  usage 
in  the  custom  house  to  allow  the  deduction  on 
all  liquors,  as  stated  in  the  record.  For,  when 
the  aid  valorem  duty  on  certain  wines  was 
changed  to  a  duty  by  the  gallon,  these  wines, 
like  brandy  and  other  wines,  came  within  the 
provision  in  the  Act  of  1799,  and  consequently 
were  entitled  to  the  two  per  cent,  deduction. 

So,  also,  when  the  Act  of  1846  changed  the 
duty  upon  brandy  from  a  specific  one  upon  the 
gallon,  to  a  duty  ad  valorem,  it  was  no  longer 
within  the  provision  of  the  Act  of  1799,  and 
consequently  no  longer  entitled  to  the  deduc- 
tion of  two  per  cent.  The  provision  in  the 
Act  of  1799  is  not  repealed;  but  brandy  is  not 
now  within  it,  because  it  is  not  subject  to  a 
duty  by  the  callon. 

It  is  said  there  is  the  same  reason  for  allow- 
ing this  deduction  for  loss  by  leakage,  whether 
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the  duty  is  ad  valorem  or  specific;  and  that  it 
would  be  unjust  to  make  any  discrimination 
between  them.  But,  without  stopping  to  in- 
quire whether  this  argument  is  well  founded  or 
not,  or  whether  sufficient  reasons  may  not  be 
assigned  for  the  difference,  it  is  sufficient  for 
the  court  to  say,  that  the  law  makes  the  dis- 
tinction. And  it  is  not  within  the  province  of 
the  Treasury  Department  or  the  court  to  decide 
upon  the  reasonableness  or  unreasonableness  of 
the  tariff  which  it  is  evident  Congress  intended 
to  impose.  The  words  of  the  law  are  plain. 
And  since  brandies  do  not  pay  a  duty  by  the 
gallon,  they  are  not  entitled  to  the  deduction  of 
two  per  cent. 

The  judgment  of  the  Circuit  Court  must 
therefore  be  reversed,  with  costs,  and  a  mandate 
issued  di reeling  it  to  proceed  to  judgment  upon 
the  principles  stated  in  this  opinion. 

408*]  *order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
New  York,  and  was  argued  by  counsel;  on 
consideration  whereof,  it  is  now  here  ordered 
and  adjudged  by  this  court,  that  the  judg- 
ment of  the  said  Circuit  Court  in  this  cause 
be,  and  the  same  is  hereby  reversed,  with  costs ; 
and  that  this  cause  be,  and  the  same  is  hereby 
remanded  to  the  said  Circuit  Court,  with  di- 
rections to  award  a  venire  facias  de  novo,  and 
to  proceed  therein  in  conformity  to  the  opin- 
ion of  this  court. 
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Prize  Court — neither  President  nor  inferior  of- 
fice can  establish — ^When  captor  excused  from 
sending  into  U.  S.  port,  and  for  making  sale 
at  once— Subsequent  proceedings  for  adjudi- 
cation ordered — if  no  excuse  appear  or  captor 
refuse  or  neglect  to  proceed,  capture  becomes 
trespass. 

During  the  war  with  Mexico,  the  Admittance,  an 
American  vessel,  was  seized  in  a  port  of  California, 

Note. — Commission  of  captors,  when  inqulrable 
into.  In  war,  domlcil  of  owner  determines  charac- 
ter of  goods,  whether  hostile  or  neutral.  See  note 
to  The  Mary  and  Susan.  4  L.  ed.  U.  S.  32,  and 
note  to  The  Frances,  3  L.  ed.  U.  S.  581. 

Damages  in  case  of  Illegal  capture.  See  note  to 
The  Amiable  Nancy.  4  T..  ed.  U.  S.  456. 

Prize  taken  in  violation  of  neutrality.  Salvage 
for  neutral  vessels,  capture.  See  note  to  The  Stur, 
4  L.  ed.  U.  S.  338. 

Seizures,    when    warranted.      See   note    to   The 
Apollon,  6  L.  ed.  U.  S.  111. 
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by  the  commander  of  a  Tessel  of  war  of  the  United 
States,  upon  suspicion  of  trading  with  the  eneaiy. 
She  was  condemned  as  a  lawful  prize  by  the  chap- 
lain belonging  to  one  of  the  vessels  of  war  npon 
that  station,  who  had  been  authorized  by  the  Pres- 
ident of  the  United  States  to  exercise  admiralty 
jurisdiction  in  cases  of  capture. 

The  owners  of  the  cargo  filed  a  libel  against  tlte 
captain  of  the  vessel  of  war,  in  the  Admiralty  Court 
for  the  District  of  Columbia.  Being  carried  to  the 
Circuit  Court,  it  was  decided : 

1.  That  the  condemnation  in  California  waa  In- 
valid as  a  defense  for  the  captors. 

2.  That  the  answer  of  the  captors,  having 
averred  sufficient  probable  cause  for  the  seizure  of 
the  cargo,  and  the  libelants  having  demurred  to 
this  answer,  upon  the  ground  that  the  District 
Court  had  no  right  to  adjudicate,  because  the 
property  had  not  been  brought  within  Its  juris- 
oiction.  the  demurrer  was  overruled,  and  judsment 
was  entered  against  the  libelants. 

The  Judgment  of  the  Circuit  Court,  npon  the  first 
point,  was  correct,  and  upon  the  second  point,  er- 
roneous. 

The  Prize  Court  established  In  California  was  not 
authorized  by  the  laws  of  the  United  States  or  the 
laws  of  nations. 

The  grounds  alleged  for  the  seizure  of  the  Teasel 
and  cargo  in  the  answer,  viz. :  that  the  vessel 
sailed  from  New  Orleans  with  the  design  of  trad- 
ing with  the  enemy,  and  did.  In  fact,  hold  Illegal 
Intercourse  with  them,  are  sufficient  to  subject  both 
to  condemnation.  If  they  are  supported  by  testi- 
mony. 

And  If  they  were  liable  to  capture  and  condemna- 
tion, the  reasons  assigned  in  the  answer  for  not 
bringing  them  into  a  port  of  the  United  States  and 
libeling  them  for  condemnation,  viz. :  that  it  was 
impossible  to  do  so  consistently  with  the  public  In- 
terests, are  sufBcIent,  If  supported  bv  proof,  to  jus- 
tify the  captors  In  selling  vessel  and  cargo  in  Cali- 
fornia, and  to  exempt  them  from  damages  on  that 
account. 

•The  Admiralty  Court  to  the  district  had  [•4»© 
Jurisdiction  of  the  case,  and  it  was  the  duty  of  tbs 
court  to  order  the  captors  to  institute  proceedings 
in  that  court,  to  condemn  the  property  as  prize,  by 
a  day  to  lie  named  in  the  order;  and  in  default 
thereof,  to  be  proceeded  against  npon  the  libel  tor 
an  unlawful  seizure. 

The  Admiralty  Court,  In  the  District  of  Colaai- 
bla,  had  jurisdiction  of  snch  a  libel  for  condemna- 
tion, although  the  property  was  not  brought  within 
its  Jurli^dlction ;  and,  if  thev  found  It  liable  to  con- 
demnation, might  proceed  to  condemn  it,  altboogli 
it  was  not  brought  within  the  custody  or  control  of 
the  court. 

The  necessity  of  proceeding  to  condemn  as  prise, 
does  not  arise  from  anv  difference  between  the 
Instance  Court  and  the  Prize  Court,  as  known  In 
England.  The  same  court  here  possesses  the  In- 
stance and  prize  jurisdiction,  uut  because  the 
property  of  the  neutral  is  not  devested  by  the  cap- 
ture, but  by  the  condemnation  In  a  prize  court :  and 
it  is  not  devested  until  condemnation ;  although, 
when  condemned,  the  condemnation  relates  hack 
to  the  capture. 

As  this  libel  Is  for  the  restltntion  of  the  property 
or  the  proceeds,  probable  cause  of  seizure  Is  no  de- 
fense. It  is  a  good  defense  against  a  claim  for  dam- 
ages, when  the  property  has  been  restored,  or  lost 
after  seizure  witnout  the  fault  of  the  captor.  But, 
while  the  property  or  proceeds  is  withheld  by  the 
captor,  and  claimed  as  prize,  probable  cause  of 
seizure  is  no  defense. 

The  Circuit  Court,  therefore,  erred  in  decldlnc 
that  probable  cause  of  seizure  was  a  good  defense. 

THESE  were  appeals  from  the  Circuit  Court 
of  the  United  States  for  the  District  of 
Columbia,  holden  in  and  for  the  County  of 
Washington. 

The  facts  are  fully  stated  in  the  opinion  of 
the  court. 

The  cases  were  argued  together  by  Messrs. 
Coze  and  Nelson  for  Jecker,  Torre  &  Com- 
pany, and  by  Messrs.  Key  and  J'^hnson  for 
Captain  Montgomery. 

The  arguments  on  both  sides  took  a  wide 
range,  and  it  is  impossible  to  insert  the  entire 
views  of  the  case  taken  by  the  respective  coun> 
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sel.  The  following  are  given  as  those  bearing 
upon  what  appears  to  be  the  principal  points : 
The  arguments  were  divided  into  two  heads: 
1st.  The  ground  of  defense  taken  in  the 
answer  of  the  respondent,  that  the  property 
had  been  carried  into  the  port  of  Monterey,  a 
town  in  California,  then  occupied  by  the  Am- 
erican  forces,  within  the  limits  of  Mexico,  and 
there  had  been  re^larly  proceeded  against  and 
€ondanned  as  prize  of  war,  by  a  court  ezer- 
eising  at  that  place  admiralty  jurisdiction. 

The  libelants  demurred  to  this  plea  or  de- 
fense, and  both  the  District  and  Circuit  Courts 
sustained  the  demurrer;  and  from  this  decision 
the  respondent  appealed.  The  argmnents  of 
the  counsel  upon  this  branch  of  the  case,  al- 
though of  an  interesting  character,  are  omitted 
for  want  of  room. 

The  second  demurrer  was  also  to  a  part  of 
tlie  answer,  and  was  as  follows: 

"The  libelants,  as  to  so  much  of  the  answer 
of  the  respondent,  filed  in  this  case,  as  alleges 
and  sets  up  any  act  or  thin^  on  the  part  of  the 
eaptain  and  crew  of  the  said  ship  Admittance, 
or  any  of  omission  or  commission  of  any  sort 
506*]  or  kind,  as  a  justification  *of  the  said 
tdxnre  of  said  ship  or  her  cargo  as  lawful 
prize  of  war,  or  which  might  amount  to  prob- 
able cause  of  said  seizure,  demurs  to  the  same ; 
and  for  cause  of  demurrer  avers  and  says,  that 
this  eonrt  in  this  cause  has  no  rightful  jurisdic- 
tion or  authority  to  examine  or  i^judicate  upon 
any  question  of  prize,  or  of  probable  cause  of 
capture  as  prise  of  war,  but  that  the  same  be- 
longs  exclusively  to  the  courts  of  the  United 
States  exercising  prize  jurisdiction,  and  having 
within  its  jurisdiction  and  control  the  property 
so  seized  or  captured  as  prize,  which  this  court 
has  not;  and  in  consequence  of  the  tortious  and 
illegal  acts  of  said  respondent,  as  alleged  and 
set  forth  in  said  libel,  cannot  have. 

Wherefore,  and  for  other  causes,  these  li- 
belants do  demur  to  so  much  of  said  answer 
as  is  above  set  forth. 
**Coxe,  Advocate  and  Proctor  for  Libelants." 
Ttiz  d«nurrer  was  also  sustained  by  the  Dis- 
trict Court,  but  the  judgment  was  reversed  by 
the  Circuit  Court,  and  from  this  decision  the 
libelants  appealed. 

Up<«  this  point  the  argument  of  the  counsel 
Cor  the  libelants  was  as  follows: 

The  respondent,  however,  insists  that  he  has 
in  this  action  a  right  to  show— > 

1.  An  actual  and  sufficient  case  of  prize  of 
war,  as  a  bar  to  the  remedy  asked  in  the  libel. 

2.  Probable  cause  of  seizure,  as  a  bar  to  the 
action. 

1st.  This  is  a  civil  suit  to  recover  back  prop- 
erty ori|  inally  belonging  to  libelants,  of  which 
they  have  been  forcibly  devested  by  defend- 
ants, under  whose  authority  it  has  been  sold 
and  converted  into  money.  Can  the  party  in 
such  a  suit  aver  legal  cause  of  capture  and  con- 
demnation as  prize  without  producing  a  valid 
deeree  of  condemnation  as  prize  by  a  court  of 
competent  jurisdiction?" 

If  be  can,  then  this  singular  anomaly  and 
moat  dangerous  precedent  will  be  exhibited, 
that  a  captor  may  disregard  the  injimctions  of 
the  law,  and  his  own  paramount  dui^;  omit  to 
bring  his  prize  into  court;  to  institute  prize 
proceedings:  but  may  retain  the  property  in 
his  own  hands,  or  at  his  pleasure  convert  it 
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into  money;  and  when  called  upon  to  answer 
in  a  civil  suit,  set  up  as  a  defense  an  original 
cause  of  condemnation. 

It  will  scarcely  be  doubted  that  the  jurisdic- 
tion of  the  Prize  Courts,  in  cases  of  prize,  is 
exclusive.  The  nature  and  extent  of  this  juris- 
diction, as  it  exists  in  England,  are  distinctive- 
ly given  by  Lord  Mansfield  in  Lindo  v.  Rodney, 
Dougl.  613.  1  Kent,  353;  Conkl.  354;  Dunl. 
Ad.  Pr.  26;  12  Wheat  1,  11.  In  every  re- 
spect it  differs  from  the  ordinary  Court  of  Ad- 
miralty. "The  manner  of  proceeding  is  totally 
different,  the  whole  system  of  'litigation  [*501 
and  jurisprudence  in  the  Prize  Court  is  pecu- 
liar to  itself;  it  is  no  more  like  the  Court  of 
Admiralty  than  it. is  to  any  court  in  Wes^in- 
ster  Hall."  See  particularly  the  language  of 
Lord  Mansfield,  p.  JU^ 

The  claimant  of  the  property  cannot  him- 
self institute  prize  proceedings.  They  must 
always  be  had  in  the  name  of  the  government, 
to  whom  all  prizes  prima  facie  belong.  The 
only  remedy  the  captured  has  is  bv  monition,  a 
proceeding  in  personam  to  compel  the  captori 
to  perform  their  duty. 

The  ordinary  Court  of  Admiralty  has  no 
more  authority  to  condemn  a  prize  than  a  court 
of  common  law;  and  should  the  doctrine  as- 
serted for  this  defendant  prevail,  these  singular 
results  must  inevitably  follow — 

1st.  The  captors  can  never  acquire  any  legal 
ri^ht  to  the  property,  unless  by  a  decree  of  a 
prize  court.  This  is,  throughout,  recognized 
in  Home  v.  Camden,  in  1  H.  Bl.  .476;  4  T.  R. 
382;  and  especially  in  2  H.  Bl.  541,  542,  in 
the  unanimous  opinion  of  the  twelve  judges. 

2d.  The  United  States  can  assert  no  right, 
for  its  right  depends  also  upon  a  sentence  of 
condemnation,  which  alone  can  devest  the 
former  title. 

3d.  The  original  proprietor  is  forbidden  by 
this  doctrine  from  asserting  his  title. 

The  only  parly  in  whom  the  law  recognizes 
a  title,  is  forbidden  to  assert  it,  and  the  govern- 
ment and  the  sub-officers  and  crew  of  the  cap- 
turing vessel,  have  no  rights  cognizable  in  a 
court.  This  property,  therefore,  on  this  doc- 
trine, must  remain  in  the  hands  of  the  pres- 
ent defendant,  subject  to  no  responsibility. 

The  only  mode  of  avoiding  these  absurd  con- 
sequences is  to  enforce  the  law  as  above  stated. 
2  Wheat.  Appx.  9.  When  a  ship  is  captured, 
it  is  the  duty  of  the  captors  to  send  her  into 
some  convenient  port  for  adjudication.  Citing 
The  Huldah,  and  other  cases;  The  Mentor/l 
Rob.  151 ;  The  Susanna,  6  Rob.  48. 

In  the  Madonna  del  Burso,  4  Rob.  171,  Sir 
W.  Scott  says:  **However  justifiable  the 
seizure  may  have  been,  the  first  obligation 
which  the  seizor  has  to  discharge,  is  that  of  ac- 
counting why  he  did  not  institute  proceedings 
against  the  vessel  and  cargo  immediately;  and 
unless  he  can  exculpate  himself  with  respect  to 
delay  in  this  matter,  he  is  guilty  of  no  incon- 
siderable breach  of  duty.  It  would  be  highly 
injurious  to  the  commerce  of  other  countries, 
and  disgraceful  to  the  jurisprudence  of  this,  if 
any  persons,  commissioned  or  non-commis- 
sioned, could  lay  tbnir  hands  upon  valuable 
ships  and  cargoes  in  our  harbors,  and  keep 
their  hands  upon  them  without  bringirv;  such 
an  act  to  judicial  notice  in  any  manne;  for  the 
space  of  three  or  four  months." 
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502*]  *"A  belligerent  nation  which  is  in 
the  exercise  of  these  rights  of  war,  is  bound  to 
find  tribunals  for  the  regulation  of  them; 
tribunals  clear  in  their  authority,  as  well  as 
pure  in  their  administration;  and  if  from 
causes  of  private  internal  policy,  arising  out  of 
the  peculiar  relation  of  the  component  parts  of 
the  belligerent  State,  difficulties  arise,  the  neu- 
tral is  not  to  be  prejudiced  on  that  account ;  he 
has  a  right  to  speedy  and  unobstructed  justice, 
and  has  nothing  to  do  with  such  difficulties 
created  by  questions  of  domestic  constitution." 
Id.  177. 

This  view  furnishes  an  answer  to  the  sugges- 
tion of  the  necessity  of  creating  and  resorting 
to  such  a  court  as  was  erected  in  California. 
So,  in  page  147,  will  be  found  an  equally  deci- 
sive answer  to  the  suggestion  of  counsel,  that 
the  master  of  the  Admittance  appeared  before 
the  Alcalde  at  Monterey.  These  libelants  were 
not  present,  nor  had  the  captain  any  authority 
to  represent  them;  and  he,  as  Sir  W.  Scott 
says,  "only  followed  where  he  was  led." 

In  the  case  of  The  St.  Juan  Baptista,  5  Rob. 
33,  the  prize  was  brought  into  England  on  the 
12th  of  August,  and  proceedings  were  insti- 
tuted on  the  12th  September,  and  the  court 
held  that  it  was  bound  to  require  a  satisfactory 
cause  for  this  delay.  "Grievous,"  says  Sir  W. 
Scott,  "would  be  the  injury  to  neutral  trade, 
and  highly  disgraceful  to  the  honor  of  our 
country,  if  captors  could  bring  in  ships  at  their 
own  fancy,  and  detain  them  any  length  of  time 
without  bringing  the  matter  to  the  co^izance 
of  a  court  of  justice.  In  the  present  instance 
this  first  and  fundamental  duty  has  not  been 
performed."  "Persons  venturing  to  take  out  a 
commission  of  war  must  instruct  themselves  in 
their  own  duty,  and  if  any  inconvenience  arises 
from  their  neglect,  the  neutral  claimant  is  not 
to  suffer."  In  the  case  at  bar,  no  prize  pro- 
ceedings have  to  this  day  been  instituted;  this 
fundamental  duty,  as  Sir  W.  Scott  calls  it,  has 
been  wholly  neglected.  The  property  has 
never  been  brought  within  the  United  States — 
another  fundamental  duty.  The  papers  and 
documents  on  board  have  never  been  tran8»v»'t- 
ted  to  any  district  court,  a  peremptory  requisi- 
tion of  the  law  is  thus  disregarded.  It  is  inti- 
mated they  are  in  the  possession  of  the  Navy 
Department.  How  did  the  captors  procure 
them  from  the  pseudo  court  at  Monterey,  and 
under  what  authority  are  they  lodged  in  the 
Navy  Department?  The  property  no  longer  re- 
mains specifically;  it  has  been  converted  into 
money,  and  no  prize  court  can  now  proceed  to 
adjudication. 

In  The  Wilhelmsberg,  5  Rob.  143,  the  same 
learned  judg«^,  observing  upon  the  duty  of  the 
captor  to  send  his  prize  to  some  convenient 
port,  says  that  "in  that  consideration  the  con- 
venience of  the  claimant,  in  proceeding  to  ad- 
503*]  judication,  is  (among)  *one  of  the  first 
things  to  which  the  attention  of  the  captor 
ought  to  be  addressed."  "He  considered  that 
the  port  selected  in  that  case  was  not  such  a 
port,  a  place  where  the  captor  cannot  get  ad- 
vice, much  less  can  the  claimant  learn  in  what 
manner  to  proceed,  or  where  to  resort  for 
justice." 

If  such  was  the  character  of  that  port,  what 
shall  be  said  of  Monterey,  a  place  not  within 
the  jurisdiction  of  any  court  of  the  United 
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States?  A  port  of  the  very  enemy  with  whom 
we  were  at  war;  occupied,  it  is  true,  so  far  as 
their  guns  could  reach,  by  an  American  force; 
where  no  tribunal  existed  which  could  direct 
its  process,  or  exercise  jurisdiction;  no  judge 
responsible  for  the  performance  of  judicial 
function ;  where  the  protecting  arm  and  super- 
vising power  of  the  Circuit  (>>urt  or  Supreme 
Court  could  not  reach;  where  no  counsel  could 
be  found  competent  to  give  correct  advice. 
How  infinitely  further  from  the  shadow  of  right 
than  in  the  case  of  The  Wilhelmsberg,  already 
cited,  or  that  of  the  The  Lively,  1  Gall.  315, 
where  the  court  condemned  the  captor  for 
carrying  the  property  captured  in  the  neighbor- 
hood of  Machias  River  to  Salem.  The  Lively 
was  a  case  in  which  the  claimants  had  filed  a 
libel  for  restitution,  as  here,  and  in  which  a 
monition  to  proceed  to  adjudication  issued 
against  the  captors,  who  accordingly  libeled  the 
property  as  prize.  It  was  not  attempted  there, 
as  here,  to  bar  the  relief  sought  in  the  Instance 
Court  by  setting  up  a  lawful  cause  for  condem- 
nation as  prize  of  war,  or  a  probable  cause  to 
justify  the  seizure.  Before  that  learned  court 
no  such  ground  of  defense  would  be  offered  or 
admitted.  There  it  was  the  well-known  law, 
that  the  Prize  Court  could  only  alone  adjudi- 
cate upon  these  questions. 

Had  the  captured  property  been  brought 
within  the  jurisdiction  of  the  District  Court* 
having  power  to  proceed  as  in  a  pri/e  case,  and 
such  proceedings  had  been  commenced,  the 
claimant  might  have  proceeded  by  petition  ia 
that  court  to  compel  the  captors  to  proceed  to 
adjudication.  Such  was  the  course  in  the  case 
of  The  William,  4  Rob.  214.  When,  however, 
the  property  is  beyond  the  jurisdiction  of  the 
Prize  Court,  so  that  no  prize  jurisdiction  can 
be  exercised,  then  a  monition  issues  from  the 
instance  side  of  the  court,  proceeding  person- 
ally against  the  captors,  commanding  tiiem  to 
perform  the  duty  enjoined  on  them  by  law,  or 
to  restore  the  property. 

It  must  be  borne  in  mind,  that  in  this  case 
no  claim  is  presented  for  vindictive  dam- 
ages; the  captor  is  not  sought  to  be  mo- 
lested for  his  acts  of  wrong,  or  for  his  omission 
to  perform  a  duty.  The  simple  demand  is, 
that,  having  seized  our  property;  having  failed 
to  perform  the  fundamental  duty  imposed  on 
him  by  law;  having  failed  to  show  his  right  to 
capture;  having  omitted  to  permit  us  to  assert 
our  rights  and  maintain  our  innocence  in  the 
*only  court  having  jurisdiction  to  de-  [*504 
cide  the  question  of  prize,  he  shall  restore  the 
property  specifically;  or  if  he  has  put  it  out  of 
his  power  by  any  means  of  doing  this,  then 
that  he  shall  respond  in  value.  Our  proceedings 
is  more  nearly  assimilated  to  the  common  law 
actions  of  trover  or  replevin  than  of  trespass. 
The  issue  presented  is  simply  of  a  right  to  prop- 
erty. If  the  property  belongs  to  libelants,  they 
are  entitled  to  a  decree  of  restitution;  if  that 
property  has  been  devested,  and  the  right  now 
belongs  to  the  defendant,  he  is  entitled  to  judg- 
ment. 

This  conclusion  cannot  be  avoided  by  adopt- 
ing a  principle  asserted  by  the  learned  counsel 
for  the  respondent,  viz.:  that  condemnation  as 
prize  is  not  necessary  to  vest  the  title  to  the 
property  captured,  in  the  captors.  He  asserts 
that  a  forfeiture  attaches  in  rem,  when  the  of- 
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fense  is  eommitted,  and  the  property  is  in- 
stantly devested. 

(The  counsel  then  proceeded  to  comment  up- 
on  this  position,  and  concluded  as  follows.) 

If,  in  this  proceeding,  the  question  of  prize 
cannot  be  raised,  or  decided;  if  the  court  can- 
not proceed  to  condemn,  and  therefore  will  not 
permit  defendant,  collaterally  and  incidentally, 
to  avail  himself  of  such  a  ground  of  defense, 
as  little  ground  is  there  for  the  analogous  de- 
fense upon  which  the  circuit  court  seems  to 
have  rested  that  portion  of  the  decree  from 
which  we  have  appealed,  vis.:  that  the  plead- 
ings disclose  a  case  of  probable  cause  of  cap- 
ture which  justified  the  seizure  and  bars  this 
action. 

This  point,  it  is  believed,  was  not  argued  in 
the  court  below,  but  was  gratuitously  taken  by 
the  learned  judges  themselves,  the  chief  judge 
not  sitting  in  the  cause. 

It  is  apprehended,  that  in  deciding  this  to  be 
a  bar  to  the  action,  the  whole  principle  of  the 
law  as  to  probable  cause  has  been  lost  sight 
of.  Probable  cause  is  recognized  as  a  justifi- 
able ground  of  seizure,  either  as  prize  jure  belli, 
or  for  a  statute  forfeiture.  In  the  first  class  of 
cases,  where  the  capture  has  been  made  as  prize 
of  war,  the  general  principles  of  the  law  of  na- 
tions provides  this  defense;  where  made  for  an 
alleged  forfeiture  under  a  statute,  such  protec- 
tion must  be  conferred  by  statute,  or  it  is  not 
available.  But  whether  in  the  one  case  or  the 
other,  these  principles  are  believed  to  be  incon- 
trovertible and  universal. 

1.  The  question  of  probable  cause  belongs  ex- 
clusively to  the  court  which  has  jurisdiction  to 
condemn  or  to  decree  forfeiture. 

2.  It  can  be  adjudged  in  that  court  only  in  a 
proceeding  to  obtain  condemnation. 

3.  Only  in  such  court,  after  a  decree  refusing 
condemnation  and  directing  restitution. 
545*]     *4.  The  only  legal  operation  of  a  cer- 
tificate of  probable  cause  is  to  bar  a  recovery 
of  damages  for  an  unlawful  seizure. 

The  general  principles  which  govern  cases  of 
this  character  are  embodied  in  our  statute  book. 
1  8tat.  at  Large,  696,  122.  The  80th  sec.  of 
the  Act  of  March  2,  1799,  provides  for  cases  of 
seizures  under  the  collection  laws,  and  enacte 
that  *Srhen  any  prosecution  shall  be  com- 
menced on  account  of  the  seizure  of  any  ship 
or  vessel,  goods,  ete.,  and  judgment^  shall  be 
given  for  the  claimant  or  claimante ;  if  it  shall 
appear  to  the  court  before  whom  such  prosecu- 
tion shall  be  tried,  that  there  was  a  reasonable 
cause  of  seizure,  the  said  court  shall  cause  a 
proper  certificate  or  entry  to  be  made  thereof; 
and  m  such  case,  the  claimant  or  claimants 
shall  not  be  entitled  to  6o8ts,  nor  shall  the  per- 
son who  made  the  seizure,  or  the  prosecutor, 
be  liable  to  action,  suit  or  judgment,  on  account 
of  sn^  seisure  and  prosecution."  Similar  pro- 
visions may  be  found  in  other  stetutes  infiicting 
forfeitures. 

The  Act  of  Jane  26,  1812  (2  Stet.  at  Large, 
759,  c  107),  concerning  letters  of  marque, 
prizes,  and  prize  goods,  in  iU  6th  section,  pro- 
vides 'Hhat  before  breaJcing  bulk  of  any  vessel 
whidi  shall  be  captured  as  aforesaid,  or  other 
disposal  or  conversion  thereof,  or  of  any  article 
which  shall  be  found  on  board  the  same,  such 
captured  vessel,  goods  or  effecte,  shall  be 
broQgbt  into  some  port  of  the  United  States,! 
14  I«.  ed. 


and  shall  be  proceeded  against  before  a  compe- 
tent tribunal;  and  after  condemnation  and  for- 
feiture thereof,  shall  belong  to  the  owners  and 
captors  thereof,  and  be  distributed  as  aforesaid ; 
and  in  the  case  of  all  captured  vessels,  goods 
and  effects,  which  shall  be  brought  within  the 
jurisdiction  of  the  United  Stetes,  the  District 
courts  of  the  United  States  shall  have  exclusive 
original  jurisdiction  thereof,  as  in  civil  cases  of 
admiralty  and  maritime  jurisdiction;  and  the 
said  courts,  or  the  courts  being  courte  of  the 
United  States,  into  which  said  cases  shall  be 
removed,  and  in  which  they  shall  be  finally  de- 
cided, shall  and  may  decree  restitution  in  whole 
or  in  part,  when  the  capture  shall  have  been 
made  without  just  cause;  and  if  made  without 
probable  cause,  or  otherwise  unreasonable,  may 
orOer  and  decree  damages  and  coste  to  the  par- 
ty injured." 

These  provisions  embody  the  correct  doctrine 
of  the  law  relating  to  probable  cause ;  and  it  is 
confidently  asserted  that  no  case  can  be  pro- 
duced in  which  even  a  certificate  of  probable 
cause,  given  by  a  court  exercising  exclusive 
jurisdiction,  was  ever  thought  to  present  a  bar 
to  a  claim  for  restitution  of  property. 

The  argument  of  the  counsel  for  the  respond- 
ent, viz.:  the  competency  of  the  court  in  Cali- 
fornia, is  omitted. 

Upon  the  question  presented  by  the  second 
demurrer,  viz.:  *"Can  the  respondent  ['SOS 
defend  himself  in  this  suit  bv  the  matters  and 
things  stated  in  his  answer?"  a  part  of  the  ar- 
gument of  the  counsel  was  as  follows: 

It  is  contended,  by  the  learned  counsel  for 
the  libelants,  that  the  respondent  cannot  defend 
himself  in  this  suit  by  showing  any  ''act  or 
thing  on  the  part  of  the  captein  or  crew  of  the 
ship  Admittance;  or  any  act  of  omission  or 
conunission  of  any  sort  or  kind  as  a  justifica- 
tion of  the  said  seizure  of  said  ship  or  her  car- 
go, as  lawful  prize  of  war,  or  which  might 
amount  to  probable  cause  for  said  seizure,  etc." 

It  is  thought  this  position  cannot  be  main- 
tained ;  it  indicates  a  fear  upon  the  part  of  the 
libelants,  themselves  admitted  wrong-doers,  to 
meet  the  respondent  upon  fair  ground,  the  mer- 
its of  the  case.  They  ask  for  heavy  damages, 
and  at  the  same  time  admit  that  they  accrued 
by  reason  of  their  own  illegal  acts. 

What  is  there  in  the  nature  of  this  suit  that 
should  exclude  the  defense  set  up  by  the  re- 
spondent? What  is  the  injury  complained  off 
It  is,  as  steted  in  the  libel,  that  the  respondent, 
"without  anv  lawful  cause  or  probable  cause 
of  suspicion,"  seized  and  took  possession  of  the 
ship  Admittance,  her  cargo,  and  papers,  and 
that  the  same  were  not  brought  nor  sent  within 
the  jurisdiction  of  any  court  of  the  United 
States  for  adjudication;  and  that  the  libelante 
'*have  been,  for  more  than  a  twelvemonth,  de- 
prived of  the  use,  possession,  management,  and 
control  of  the  said  property;"  and  that  the 
same  has  been  "illegally  sold  and  disposed  of.*^ 
The  remedy  pursued,  is  a  proceeding  instituted 
to  compel  the  respondent  to  bring  in  the  prop- 
erty, and  proceed  to  adjudication,  or  in  default 
thereof,  that  restitution  in  value  should  be  de- 
creed against  him.  It  is  a  very  common  pro- 
ceeding in  the  admiralty  courte,  and  by  looking 
into  its  nature  and  object,  it  will  be  perceived 
that  the  defense  contended  for  Is  necessarily 
granted.    It  will  be  found  that  the  mere  fail- 
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ure  of  a  captor  to  proceed  to  adjudication,  is 
not  enough  to  entitle  a  claimant  to  restitution 
in  value,  but  that  the  court  will  look  back  to 
the  original  cause  of  seizure,  and  if  the  claim- 
ant has  violated  any  law  which  rendered  his 
property  liable  to  condemnation,  restitution  in 
value  will  not  be  decreed. 

Various  authorities  are  cited  to  show  that 
the  distinction  between  the  prize  and  instance 
side  of  the  district  courts,  as  courts  of  admi- 
ralty, has  an  important  bearing  on  this  ques- 
tion. 

It  is  stated,  in  the  argument  of  the  learned 
counsel,  that  "this  is  a  suit  instituted  on  the 
instance  side  of  the  admiralty  for  an  alleged 
marine  trespass,"  and  also,  ''that  it  is  not  a 
suit  for  damages."  I  would  ask  what  is  a  de- 
cree of  restitution  in  value,  but  a  decree  of 
damages  for  a  marine  trespass?  And  is  the  re- 
spondent, merely  because  the  proceedings  are  in- 
507*]  stituted  on  the  'instance  side  of  the 
admiralty,  to  be  ousted  of  his  defense,  and  not 
to  be  permitted  to  show  that  no  trespass  was 
conunittedf 

What  is  a  tort  of  which  a  court  of  admiralty 
has  jurisdiction?  Vide  Conkling's  United 
States  Admiralty,  p.  21,  where  Judge  Story 
enumerates  the  different  injuries  redressed  by  a 
court  of  admiralty;  see,  also,  p.  334,  336,  note 
a.  The  passages  referred  to  describe  the  vari- 
ous injuries  for  which  legal  redress  can  be  ob- 
tained, and  point  out  the  particular  remedies; 
and  yet  there  is  nothing  like  a  claim  for  dam- 
ages because  the  property  was  not  condenmed; 
but  they  refer  to  the  legality  or  illegality  of  the 
seizure ;  and  in  the  last  reference  it  is  said,  "if 
no  proceeding  is  instituted,  as  is  sometimes  the 
case  when  the  captor  himself  has  become  con- 
vinced of  the  invalidity  of  the  capture,  or  the 
captured  property  has  been  lost  by  recapture  or 
otherwise,  the  injured  ]party  may,  in  such  case, 
himself  become  the  primary  actor,  by  calling 
on  the  captor  to  proceed  to  adjudication,  and 
at  the  same  time  invoking  the  justice  of  the 
court  to  award  damages,  if  the  capture  shall  be 
adjudged  to  have  been  tortious;"  not  because 
the  captor  had  not  proceeded  to  adjudication. 

In  Wheaton  on  Captures,  p.  280,  sec.  18,  the 
same  redress  is  pointed  out.  "If  the  captors 
omit  or  delay  to  'proceed  to  the  adjudication  of 
the  property,  any  person  claiming  an  interest 
in  the  captured  property  mav  maintain  a  moni- 
tion against  them,  citing  them  to  proceed  to 
adjudication;  which,  if  they  do  not  do,  or  show 
cause  why  the  property  should  be  condemned, 
it  will  be  restored  to  the  claimants  proving  an 
interest  therein;  and  this  process  is  often  re- 
sorted to  when  the  property  is  lost  or  destroyed 
through  the  fault  or  negligence  of  the  captors, 
in  order  to  obtain  a  compensation  in  damages 
for  the  unjust  seizure  and  detention." 

In  2  Wheat.  App.  p.  11,  it  is  said:  "If  the 
captors  unjustifiably  neglect  to  proceed  to  ad- 
judication, the  court  will,  in  case  of  restitution, 
decree  demurrage  against  them,"  and  cites  The 
Madonna  del  Burso,  4  Rob.  169;  The  Corier 
Maratimo,  1  Rob.  287;  The  Peacock,  4  Rob. 
185;  The  Anna  Catherina.  6  Rob.  10. 

Hence,  whenever  a  restitution  in  value  is  de- 
creed, it  is  upon  the  ground  that  there  would 
have  been  a  restitution  of  the  property  valued, 
and  no  case  cited  by  the  learned  counsel  con- 
troverts this  position. 
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(The  counsel  then  proceeded  to  eomment 
upon  the  following  cases:  The  Lucy,  3  Rob. 
208;  The  Huldah,  3  Rob.  235;  The  Madonna 
del  Burso,  4  Rob.  169;  The  St.  Juan  Baptista, 
5  Rob.  33;  The  Wilhelmsberg,  5  Rob.  143;  The 
Lively,  1  Gallison  315;  The  Felicity,  2  Dodson, 
381;  The  Rover,  2  Gallison,  239.) 

Various  Acts  of  Congress  have  been  referred 
to,  to  show  that  it  is  the  duty  of  a  captor  to 
bring  in  captured  property,  and  proceed  to  ad- 
judication. *This  general  principle,  [*508 
it  has  been  before  stated,  is  admitted.  It  ia  not 
contended,  in  behalf  of  respondent,  that  a  cap- 
tor may,  at  his  pleasure,  under  amr  circum- 
stances, disregard  the  injunctions  of  the  lav, 
omit  to  bring  his  prize  into  court,  convert  it 
into  money,  and  retain  it  in  his  own  hands. 
The  maintenance  of  such  principles  is  not  nec- 
essary to  his  defense  in  this  suit. 

But  I  would  ask,  is  a  veil  to  be  thrown  orer 
the  conduct  of  the  libelants  or  their  agents?  Is 
the  fact  to  be  kept  out  of  view,  that  uie  master 
of  the  Admittance  sailed  from  New  Orleans 
with  the  intent  to  trade  with  the  enemy,  and 
did  in  fact  trade  with  the  enemy?  Will  this 
court  aid  an  unworthy  claimant?  "It  is  a  good 
moral  and  legal  principle,  that  a  man  must 
come  into  a  court  of  justice  with  clean  hands, 
and  that  the  law  will  not  lend  its  aid  to  a  per- 
son setting  up  a  violation  of  law  on  the  uee 
of  his  claim."    Wheat,  on  Captures,  225. 

The  Anna  Maria,  2  Wheat.  328.  Qiief 
Justice  Marshall  says:  "To  sustain  the  claim 
of  the  libelants,  the  first  point  to  be  established 
is  the  fairness  of  the  voyage." 

The  Gran  Para,  7  Wheat.  483.  ''A  claim 
founded  on  piracy,  or  any  other  act,  which,  in 
the  general  estimation  of  mankind,  is  held  to 
be  illegal  or  immoral,  might,  I  presume,  be  re- 
jected in  any  court  on  that  ground  alone." 
And  is  not  the  present  claim  founded  on  an  il- 
legal act?  The  demurrer  admits  the  illegal 
act,  and  yet  the  claim  is  for  restitution. 

The  Bello  Corrunes,  6  Wheat.  160.  **Bnt 
can  a  citizen  of  this  country,  who  has  violated 
its  laws,  ever  be  recognized  in  our  courts  as  a 
legal  claimant  of  the  fruits  of  his  own  wrong?" 

It  will  be  perceived,  by  referring  to  the  an- 
swer of  the  respondent,  and  the  amendment  to 
the  answer,  that  the  seizure  may  be  justified  on 
two  grounds:  first,  a  trading  with  the  encmj; 
and,  second,  that  it  was  the  proper^  of  las 
enemy.  The  Rugen,  1  Wheat  74.  It  is  im- 
portant, in  the  view  now  about  to  be  taken, 
to  ascertain  the  national  character  of  the  libel- 
ants. The  libel  states  they  were  neutrals,  soms 
of  them  subjects  of  the  Queen  of  Spain,  and 
the  others  subjects  of  France.  This  is  denied 
by  the  answer,  which  aters  that  the^  were  resi- 
dent merchimts  of  Mexico,  conducting  there  a 
commercial  establishment---a  fact  beyond  dis- 
pute. "If  a  person  has  a  residence  in  a  bos- 
tile  country,  and  conducts  a  commercial  estab- 
lishment there,  notwithstanding  his  plaoe  of 
birth,  he  will  be  considered  as  an  enemy  in  re- 
gard to  his  commercial  operations."  1  Kent, 
74,  75. 

Then  the  libelants  must  be  considered  as  bel- 
ligerents, and  this  must  be  taken  as  admitted 
by  the  demurrer. 

Was  condemnation  necessary  to  devest  the 
libelants  of  the  property? 

•In  Gelston  v.  Hoyt,  3  Wheat,  it  was  [•50 1 
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decided  that  a  forfeiture  attached  in  rem 
at  the  moment  the  offense  was  committed,  and 
the  property  was  instantly  devested,  so  that  no 
action  could  be  maintained  for  the  subsequent 
•eiziire.  This,  it  is  said,  was  a  case  of  a  stat- 
ute forfeiture,  and  has  no  analogy  to  the  ques- 
tion under  consideration;  but  it  is  submitted 
that  it  has  an  important  bearing,  inasmuch  as 
it  shows  that  whatever  may  be  the  subsequent 
ocaiduct  of  a  captor,  an  action  cannot  be  main- 
tained against  him. 

The  MAn,  1  Gallison,  192.^  In  this  case  it 
will  be  found,  that  upon  principles  of  common 
law  the  following  propositions  were  discussed 
by  Judge  Story: 

1.  What  is  the  interest  or  right  which  at- 
tacbci  to  the  government  in  forfeitures  of 
property,  before  any  act  done  to  vindicate  its 
dauna? 

2.  What  is  the  operation  of  such  act,  done  to 
▼indicate  its  claim,  as  to  the  offender  and  as  to 
strangers? 

And  the  conclusions  he  arrived  at  were— 

1st.  'That  an  absolute  property  vested  in 
the  United  States  when  actual  seizure  was 
made." 

2d.  That,  as  against  the  offender  or  his  rep- 
resentatives, upon  seizure,  the  title,  by  opera- 
tion of  law,  relates  back  to  the  time  of  the  of- 
fense, so  as  to  avoid  all  mesne  acts." 

Then,  upon  the  authority  of  this  case,  it  is 
submitted  that  the  libelants  were  absolutely 
devested  of  their  property  upon  the  commis- 
sion of  the  offense.  A  captor  may  destroy 
property.  1  Kent,  104.  "Sometimes  circum- 
stances will  not  permit  property  captured  at 
sea  to  be  sent  into  port,  and  the  captors  in 
such  cases  may  either  destroy  it  or  permit  the 
orijnnal  owner  to  ransom  it." 

There  are  decisions  to  the  effect  that  it  re- 
quires a  sentence  of  condemnation  to  change 
the  property,  but  this  applies  to  a  neutral  pur- 
chaser; as  in  the  case  of  The  Flad  Oyen,  1 
Bob.  117,  the  substance  of  which  decision  was, 
that  the  owner  could  have  restitution  of  his 
property  from  a  neutral  vendee,  unless  it  had 
been  condemned  to  the  captors;  and  the  reason 
of  this  is  obvious,  the  neutral  purchaser  can 
only  take  that  which  his  condition  of  neutral- 
ity permits  him  to  take ;  and  when  he  takes  the 
property  without  condemnation  from  the  cap- 
tors, he  occupies  the  position  of  a  captor,  which 
is  inecnmistent  with  his  neutrality. 

In  Goes  v.  Withers,  2  Burr.  694,  Lord  Mans- 
field says,  'Hhe  property  is  not  changed  so  as 
SI  6*]  to  bar  the  owner,  in  favor  of  a  *  vendee, 
or  reeaptor,  till  there  has  been  a  sentence  of 
eondemnation,"  intimating  that'it  is  changed 
without  condemnation  so  as  to  bar  the  owner 
in  a  claim  against  the  captor. 

In  1  Kent,  101,  it  is  said:  "When  a  prize  is 
taken  at  sea,  it  must  be  brought  with  due  care 
into  some  convenient  port  for  adjudication  by 
a  competent  court;  though  strictly  speaking, 
as  between  the  belligerent  parties,  the  title 
passes  and  is  vested  when  the  capture  is  com- 
plete; and  this  question  never  arises  but  be- 
tween the  original  owner  and  a  neutral  pur- 
chasing from  the  captor,  and  between  the  orig- 
iaal  owner  and  a  reeaptor." 

The  Adventure,  8  Cranch,  226.    The  Adven- 

1. — ^Thts  esse  more  psrtlcnlsrly  spplles  to  the 
first  fTooBd  o€  seisnre — ^**trsding  with  the  enemy." 


ture  was  an  English  ship,  seized  by  the  French. 
The  French  captors  made  a  donation  of  her 
to  the  crew  of  an  American  brig,  who  brought 
her  into  Norfolk,  and  claimed  her  as  their 
property,  acquired  by  the  donation  of  the  cap- 
tors. Mr.  Justice  Johnson,  in  delivering  the 
opinion  of  this  court,  says:  "As  between  the 
belligerents,  the  capture  undoubtedly  produces 
a  complete  devestiture  of  property." 

Admitting  the  principle  supposed  to  be  de- 
cided in  the  case  of  Price  v.  Noble,  4  Taunt. 
123,  to  be  correct,  that  the  property  was  not 
changed,  because  there  was  a  spes  recuperandi, 
it  would  not  affect  this  case,  the  property  hav- 
ing been  brought  infra  praesidia;  and  this  may 
be  also  observed  of  the  reference  to  15  Vin. 
Abr.  51. 

In  the  case  of  Camden  v.  Home,  6  Bro.  P.  C. 
2  H.  B.  the  statute  expressly  vested  the  right 
in  the  captor  after  adjudication. 

On  these  grounds  it  is  submitted  that  con- 
demnation  was  not  necessary  to  devest  the  libel- 
ants of  their  property. 

It  is  urged,  in  behalf  of  the  libelants,  that 
the  government  has  asserted  and  can  assert  no 
rights  here;  and  if  the  defense  is  held  avail- 
able, it  will  place  the  "whole  proceeds  of  this 
valuable  cargo  in  the  pocket  of  the  respond- 
ent." What  will  or  will  not  f^  into  the  pocket 
of  the  respondent,  is  a  question  not  pertinent 
to  the  issues  presented  by  the  record;  but,  it 
may  be  observed,  that  one  half  of  the  property 
in  question,  if  lawful  prize,  belongs  to  the 
government;  and  upon  the  institution  of  this 
suit  it  asserted  its  rights  so  far  as  to  employ 
counsel  for  the  respondent. 

By  directions  from  the  Navy  Department, 
the  proceeds  of  the  sale  of  the  ship  and  cargo 
were  not  distributed,  but  were  sent  into  the 
United  States,  and  placed  in  the  Treasury, 
where  they  now  are,  a  circumstance  which,  it 
is  believed,  was  known  to  the  libelants;  and  if 
they  had  thought  proper  to  institute  proceed- 
ings calling  on  the  respondent  to  bring  in  the 
proceeds,  they  would  have  been  forthcoming. 
The  property  has  not  been  '"illegally  [•511 
or  unjustifiably"  converted,  and  under  the  au- 
thority of  the  case  of  The  Eole,  6  Rob.  224, 
the  proceeds  are  entitled  to  the  privilege  of 
prize  property,  and  subject  to  the  judgment  of 
the  court. 

There  is  not  a  single  circumstance  connected 
with  this  seizure  which  can  justify  the  impu- 
tation of  misconduct.  For  reasons,  which  were 
conclusive  in  the  mind  of  the  respondent,  he 
directed  an  officer  to  board  and  seize  the  Ad- 
mittance. Upon  the  examination  of  her  pa- 
pers, it  was  at  once  seen  that  his  reasons 
were  well  founded.  The  deceptive  clearance, 
the  erasures  upon  the  bills  of  lading,  the  false 
entries  in  the  log  book,  the  position  of  the  ship 
on  the  coast  of  Mexico  when  she  had  cleared 
for  Honolulu,  were  all  circumstances  indicat- 
ing guilt.  The  subsequent  testimony  of  the 
mate  of  the  Admittance,  that  she  had  besn 
sailing  under  false  colors,  answering  private 
signals  given  from  various  points  on  the  shore, 
receiving  and  answering  written  communica- 
tions, her  name  on  the  stern  concealed  with 
canvas,  the  captain  expressly  avowing  his  in- 
tention of  discharging  his  cargo  at  some  port 
or  place  in  possession  of  the  enemy,  and  ex- 
pressing a  fear  of  falling  in  with  an  American 
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man-of-war,  affords  the  most  conclusive  evi- 
dence, that  to  have  acted  otherwise,  the  re- 
spondent would  have  been  justly  chargeable 
with  a  violation  of  his  duty. 

The  condition  of  the  ship,  the  want  of  stores, 
and  his  inability  to  furnish  a  prize  crew,  ren- 
dered it  impossible  to  send  her  into  any  port 
of  the  United  States:  a  state  of  things  which 
had  been  contemplated  by  the  instructions  he 
received  from  his  superior  in  command.  He 
therefore  proceeded  to  Monterey,  and  libeled 
the  ship  in  the  aforementioned  court,  which  he 
had  every  reason  to  believe  was  a  competent 
tribunal.  The  papers  of  the  Admittance  were 
then  filed,  and  finally  transmitted  to  the  Navy 
Department,  copies  of  which  have  been  fur- 
nished the  counsel  of  the  libelants,  and  they  are 
referred  to  and  make  a  part  of  the  respond- 
ent's answer. 

There  are  two  grounds,  either  of  which,  if 
it  is  competent  for  this  court  to  consider,  as  the 
case  is  presented,  must  be  conclusive  against 
the  libelants. 

1st.  What  authority  have  the  libelants  to  ap- 
pear and  claim  an  interest  in  the  cargo?  They 
were  belligerents.  The  libel  states  that  the 
cargo  "was  purchased  by  order  of  Messrs.  Ru- 
bio.  Brothers  &  Co.  subjects  of  the  Queen  of 
Spain;  the  bills  of  lading  were  made  out  in 
their  name,  and  were  subsequently  indorsed 
and  transferred  to  the  libelants;"  that  "the 
cargo  was  shipped  at  New  Orleans  in  October, 
1846."  The  answer  avers  that  Messrs.  Rubio, 
Brothers  &  Co.  were  also  belligerents;  a  fact 
which  cannot  be  denied.  Then,  how  could 
S12*]  they  acquire  property  *by  a  purchase 
at  New  Orleans  during  the  war?  Was  a  right 
of  property  ever  vested  in  either  Rubio, 
Brothers  &>  Co.  or  the  libelants!  Vide  1  Kent, 
67,  and  the  authorities  there  cited. 

2d.  Does  not  the  intervention  of  peace  bar 
the  claimants.  "Captured  property  remains 
in  the  same  condition  in  which  the  treaty  finds 
it,  and  it  is  tacitly  conceded  to  the  possessor. 
The  intervention  of  peace  cures  all  defects  of 
title."     1  Kent,  ch.  6,  111;  ch.  8,  169. 

The  Schooner  Sophie,  6  Rob.  138.  Sir  Wil- 
liam Scott  says :  "I  am  of  opinion  that  the  title 
of  the  former  owner  is  completely  barred  by 
the  intervention  of  peace,  which  has  the  effect 
of  quieting  all  titles  of  possession  arising  from 
the  war,"  and  this  was  decided  in  a  cause  where 
the  captured  vessel  claimed  had  not  been  con- 
demned. 

Upon  these  views,  the  respondent  prays  that 
so  much  of  the  judgment  of  the  Circuit  Court 
as  sustains  the  first  demurrer,  may  be  reversed, 
and  that  the  residue  of  said  judgment  may  be 
affirmed  with  costs. 

Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

This  case  arises  upon  the  capture  of  the  ship 
Admittance  during  the  late  war  with  Mexico, 
by  the  United  States  sloop  of  war  Portsmouth, 
commanded  by  Captain  Montgomery. 

The  Admittance  was  an  American  vessel,  and 
after  war  was  declared,  sailed  from  New  Or- 
leans, with  a  valuable  cargo,  shipped  at  that 
place.  She  cleared  out  for  Honolulu,  in  the 
Sandwich  Islands;  and  was  found  by  the  Ports- 
mouth at  Saint  Jose  on  the  coast  Of  California, 
trading,  as  it  is  alleged,  with  the  enemy. 
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Before  this  capture  was  made,  a  prize  eoui 
had  been  established  at  Monterey,  in  Califor- 
nia, by  the  military  officer,  exercising  tbe 
functions  of  Governor  of  that  province,  which 
had  been  taken  possession  of  by  the  Amencaa 
forces.  A  chaplain,  belonging  to  one  of  the 
ships  of  war  on  that  station,  was  appointed  Al- 
calde of  Monterey,  and  authorized  to  exercise 
admiralty  jurisdiction  in  cases  of  capture.  The 
court  was  established  at  the  request  of  Com- 
modore Biddle,  the  naval  commander  on  that 
station,  and  sanctioned  by  the  President  of  the 
United  States,  upon  the  ground  that  prize 
crews  could  not  be  spared  from  the  squadron  to 
bring  captured  vessels  into  a  port  of  the  United 
States.  And  the  officers  of  the  squadron  were 
ordered  to  carry  their  prizes  to  Monterey,  and 
libel  them  for  condemnation  in  the  court  above 
mentioned,  instead  of  sending  them  to  the  Unit- 
ed States. 

In  pursuance  of  this  order  the  Admittance 
was  carried  to  Monterey,  and  condemned  by 
the  court  as  lawful  prize;  and  the  vessel  and 
cargo  sold  under  this  sentence.  The  seizure  at 
Saint  *Jose  was  made  on  the  7th  of  [*51S 
April,  1847,  and  the  ship  and  cargo  condemned 
on  the  1st  of  June,  in  the  same  year. 

The  order  of  the  President,  authorizing  the 
establishment  of  the  court,  required  that  the 
proceeds,  arising  from  the  sale  of  prizes,  should 
not  be  distributed,  until  a  copy  of  the  record 
was  sent  to  the  Navy  Department,  and  orders 
in  relation  to  the  prize  money  received  from  tbe 
Secretary.     No   order   appears   to    have    been 

?:iven  in  this  case,  and  it  would  be  presumed* 
rom  the  pleadings,  that  it  is  still  in  the  cus- 
tody of  the  commander  of  the  Portsmouth.  It 
has,  however,  been  stated  in  the  argument,  and 
we  understand  is  admitted,  that  the  money  was 
sent  to  the  United  States,  and  placed  in  the 
custody  of  the  Treasury  Department,  where  it 
still  remains.  But  it  is  not  material  in  this 
case  to  inquire,  whether  it  is  still  in  possession 
of  Captain  Montgomenr,  or  in  the  custody  of 
the  Secretary  of  the  Treasurjr.  it  could  not, 
in  either  case,  affect  the  decision.  This  is  tbe 
case  as  it  appears  on  the  record,  and  admissions 
in  the  argument.  It  comes  before  the  court 
on  the  following  pleadings: 

The  claimants,  on  the  6th  of  June,  1848,  filed 
a  libel  in  the  Admiralty  Court  for  the  District 
of  Columbia,  against  the  captor, '  stating  that 
they  were  the  owners  of  the  cargo  of  the  Ad- 
mittance; that  they  were  subjects  of  Spain,  and 
neutrals  in  the  war  between  this  country  and 
Mexico:  that  the  Admittance  sailed  on  a  law- 
ful voyage;  that  the  vessel  and  cargo  were 
seized  at  Saint  Jose  by  Captain  Montgomery  as 
prize  of  war,  without  any  lawful  or  probable 
cause;  that  the  vessel  and  cargo  were  not 
brought  to  the  United  States,  nor  proceeded 
against  as  prize  of  war  in  any  court  having 
jurisdiction  to  adjudicate  upon  the  lawfulness 
of  the  capture;  but  were  unlawfully  sold  and 
disposed  of  by  Captain  Montgomery,  who  there- 
by had  put  it  out  of  his  power  to  proceed  to 
any  lawful  adjudication  upon  the  legality  of 
the  capture,  and  had  thus  made  himself  a  tres- 
passer ab  initio,  independently  of  any  lawful  or 
probable  cause  for  the  original  seizure.  They 
pray,  therefore,  that  he  may  be  compelled  to 
bring  the  cargo  within  the  jurisdiction  of  th^ 
court,  or  of  some  other  court  of  the  United 
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Stmtas,  and  institute  proceedings  against  the 
property,  and  show  that  there  was  lawful  or 
probable  cause  for  the  seizure,  and  have  the 
same  adjudicated  upon  by  some  court  of  the 
United  States  having  full  jurisdiction  in  the 
matter :  and  that  restitution  of  the  goods  or  the 
value  thereof  may  be  awarded  to  the  libelants, 
with  damages  for  the  unlawful  seizure. 

Captain  3fontgomery  appeared  and  answered, 
and  admitted  that,  as  commander  of  the  Unit- 
ed States  ship  Portsmouth,  he  seized  and  took 
the  Admittance  at  Saint  Jose  as  lawful  prize; 
and  justifies  the  seizure  upon  the  ground  that 
514*]  she  sailed  from  •New  Orleans  with  the 
design  of  trading  with  the  enemy;  that  she  did 
in  fact  hold  illegal  intercourse  with  them,  and 
discharged  a  part  of  her  cargo  at  Saint  Jose. 
And  the  respondent  exhibits  with  his  answer, 
and  as  a  part  of  it,  sundry  papers  received  from 
Peter  Peterson,  the  master  of  the  Admittance, 
together  with  her  log-book  and  the  deposition 
of  her  mate. 

The  respondent  further  states  that  it  was  im- 
possible for  him,  consistently  with  the  public 
interest,  to  send  the  Admittance  to  any  port  of 
the  United  States:  and  that  he  carried  her  be- 
fore the  Prize  Court  hereinbefore  mentioned,  at 
Monterey,  where  she  was  condemned  with  her 
eargo  as  lawful  prize;  and  exhibits  the  pro- 
ceedings of  that  court  as  a  part  of  his  answer, 
and  relies  on  this  condemnation  as  a  bar  to 
the  present  proceedings  on  behalf  of  the  claim- 
ants. 

To  this  answer  the  libelants  put  in  two  de- 
morrera. 

1.  To  so  much  of  the  answer  as  relics  upon 
the  condemnation  at  Monterey  as  a  bar. 

2.  To  so  much  of  the  answer  as  relies  upon 
the  acts  of  the  captain  and  crew  of  the  Admit- 
tance as  a  justification  for  the  seizure  of  the 
ahip  or  cargo  as  lawful  prize  of  war,  or  fur- 
nibhing  probable  cause  for  seizure;  and  as  the 
ground  for  this  demurrer,  avers  that  the  Ad- 
miralty Court  for  the  District  of  Columbia  had 
no  jurisdiction  to  adjudicate  upon  the  question 
of  prizes  or  probable  cause  of  seizure,  as  the 
property  was  not  within  its  control,  and  could 
not  be  brought  within  it  in  consequence  of  the 
«kle  in  Oalifomia.  The  respondent  joined  in 
these  demurrers. 

After  these  issues  in  law  had  been  joined,  the 
respondent,  by  leave  of  the  court,  amended  his 
answer,  averring  in  the  amendment  that  the 
libelants,  at  the  time  of  the  shipment  at  New 
Orleans  and  at  the  time  of  the  seizure,  were 
domiciled  in  Mexico  and  conducting  a  com- 
mercial establishment  in  that  country;  and 
also,  that  the  libelants  were  the  owners  of  only 
a  snail  portion  of  the  cargo.  But  there  is  no 
replication  to  this  amendment,  nor  is  it  em- 
braced  in  the  issues  of  law  made  by  the  de- 
mnrrera.  The  cmiission  to  dispose  of  it,  how- 
ever, forms  no  objection  to  this  appeal,  as  the 
judgment  of  the  Circuit  Court  was  final,  and 
disposed  of  the  whole  case,  independently  of 
these   new  allegations. 

In  this  state  of  the  pleadings,  a  decree  was 
entered  in  the  District  Court  sustaining  both  of 
the  demurrers,  and  directing  the  respondent  to 
bring  the  cargo  within  the  jurisdiction  of  some 
District  Court  of  the  United  States,  and  insti- 
tute proceedings  against  it  as  a  prize  of  war, 
on  or  before  the  day  mentioned  in  the  decree; 
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and  that  in  default  thereof  the  libelants  should 
recover  its  value. 

This  decree  was  entered  pro  forma  in  order 
to  bring  the  case  *before  the  Circuit  [*515 
Court,  to  which  the  respondent  accordingly  ap- 
pealed. And  upon  the  argument  in  the  last- 
mentioned  court,  the  first  demurrer  was  sus- 
tained, and  the  decree  of  the  District  Court  in 
that  respect  affirmed ;  but  so  much  of  the  decree 
as  sustained  the  demurrer  to  the  answer  of  the 
respondent,  averring  sufficient  probable  cause 
for  the  seizure  of  the  cargo,  was  reversed,  and 
a  final  decree  upon  that  ground  rendered 
against  the  libelants. 

From  this  decree  both  parties  have  appealed 
to  this  court. 

In  relation  to  the  proceedings  in  the  court  at 
Monterey  which  is  the  subject  of  the  first  de- 
murrer, the  decision  of  the  Circuit  Court  is  cor* 
rect. 

All  captures  jure  belli  are  for  the  benefit  of 
the  sovereign  under  whose  authority  they  are 
made;  and  the  validity  of  the  seizure  and  the 
question  of  prize  or  no  prize  can  be  determined 
in  his  own  courts  only,  upon  which  he  has  con- 
ferred jurisdiction  to  try  the  question.  And 
under  the  Constitution  of  the  United  States  the 
judicial  power  of  the  general  government  is 
vested  in  one  Supreme  Court,  and  in  such  in- 
ferior courts  as  Congress  shall  from  time  to 
time  ordain  and  establish.  Every  court  of  the 
United  States,  therefore,  must  derive  its  juris- 
diction and  judicial  authority  from  the  Consti- 
tution or  the  laws  of  the  United  States.  And 
neither  the  President  nor  any  military  officer 
can  establish  a  court  in  a  conquered  country, 
and  authorize  it  to  decide  upon  the  rights  of 
the  United  States,  or  of  individuals  in  prize 
cases,  nor  to  administer  the  laws  of  nations. 

The  courts,  established  or  sanctioned  in 
Mexico  during  the  war  by  the  commanders  of 
the  American  forces,  were  nothing  more  than 
the  agents  of  the  military  power,  to  assist  it  in 
preserving  order  in  the  conquered  territory,  and 
to  protect  the  inhabitants  in  their  persons  and 
property  while  it  was  occupied  by  the  Ameri- 
can arms.  They  were  subject  to  the  military 
power,  and  their  decisions  under  its  control, 
whenever  the  conmianding  officer  thought 
proper  to  interfere.  They  were  not  courts  of 
the  United  States,  and  had  no  right  to  adjudi- 
cate upon  a  question  of  prize  or  no  prize.  And 
the  sentence  of  condemnation  in  the  court  at 
Monterey  is  a  nullity,  and  can  have  no  effect 
upon  the  rights  of  any  party. 

The  second  demurrer  denies  the  authority  of 
the  District  Court  to  adjudicate,  because  the 
property  had  not  been  brought  within  its  juris- 
diction. But  that  proposition  cannot  be  main- 
tained; and  a  Prize  Court,  when  a  proper  case 
is  made  for  its  interposition,  will  proceed  to  ad- 
judicate and  condemn  the  captured  property  or 
award  restitution,  although  it  is  not  actually 
in  the  control  of  the  court.  It  may  always  pro- 
ceed in  rem  whenever  the  prize  or  proceeds  of 
the  prize  can  be  traced  to  the  hands  of  any  per- 
son whatever. 

*As  a  general  rule.  It  is  the  duty  of  [*516 
the  captor  to  bring  it  within  the  jurisdiction  of 
a  Prize  Court  of  the  nation  to  which  he  belongs, 
and  to  institute  proceedings  to  have  it  con- 
demned. This  is  required  by  the  Act  of  Con- 
gress in  cases  of  capture  by  ships  of  war  of  the 
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United  Statea;  and  this  Act  merely  enforces  the 
performance  of  a  duty  imposed  upon  the  captor 
by  the  law  of  nations,  which  in  all  civilized 
countries  secures  to  the  captured  a  trial  in  a 
court  of  competent  iurisdiction  before  he  can 
finally  be  deprived  of  his  property. 

But  there  are  cases  where,  from  existing  cir- 
ciunstances,  the  captor  may  be  excused  from 
the  performance  of  this  duty,  and  may  sell  or 
otherwise  dispose  of  the  property  before  con- 
demnation. And  where  the  commander  of  a 
national  ship  cannot,  without  weakening  in- 
conveniently the  force  under  his  command, 
spare  a  sufficient  prize  crew  to  man  the  cap- 
tured vessel;  or  where  the  orders  of  his  govern- 
ment prohibit  him  from  doing  so,  he  may  law- 
fully sell  or  otherwise  dispose  of  the  captured 
property  in  a  foreign  country;  and  may  after- 
wards proceed  to  adjudication  in  a  court  of 
the  United  States.  4  Cranch,  293;  7  Id.  423; 
2  Gall.  368;  2  Wheat.  App.  11,  10;  1  Kent's 
Com.  359;  6  Kob.  138,  194,  229,  257. 

But  if  no  sufficient  cause  is  shown  to  justify 
the  sale,  and  the  conduct  of  the  captor  has 
been  unjust  and  oppressive,  the  court  may  re- 
fuse to  adjudicate  upon  the  validity  of  the  cap- 
ture and  award  restitution  and  damages 
against  the  captor;  although  the  seizure  as 
prize  was  originally  lawful,  or  made  upon  prob- 
able cause. 

And  the  same  rule  prevails  where  the  sale 
was  justifiable,  and  the  captor  has  delayed,  for 
an  unreasonable  time,  to  institute  proceedings 
to  condemn  it.  Upon  a  libel  filed  by  the  cap- 
tured, as  for  a  marine  trespass,  the  court  will 
refuse  to  award  a  monition  to  proceed  to  ad- 
judication on  the  question  of  prize  or  no  prize, 
but  will  treat  the  captor  as  a  wrongdoer  from 
the  beginning. 

But  in  the  case  before  us,  sufficient  cause  for 
capture  and  condemnation  is  stated  in  the  an- 
swer; and  the  reason  assi^ed  therein  is  a  full 
justification  for  not  sending  the  Admittance 
and  her  cargo  to  the  United  States.  And  as  to 
the  delay,  he  had  reasonable  ground  for  be- 
lieving that  no  further  proceedings  were  nec- 
essary after  the  condemnation  at  Monterey. 
The  court  had  been  constituted  with  the  sanc- 
tion of  the  Executive  Department  of  the  gov- 
ernment, under  whose  orders  he  was  acting; 
and  it  had  condemned  the  vessel  and  cargo  as 
prize,  and  ordered  them  to  be  sold.  And  if, 
as  seems  to  be  conceded  in  the  argiunent,  the 
proceeds  were  paid  over  to  the  government  to 
await  its  further  orders,  and  still  remains  in  its 
hands,  certainly  no  laches  or  neglect  of  duty 
in  any  respect  can  be  imputed  to  the  respond- 
ent. 

517*]  ^Inasmuch,  therefore,  as  the  answer 
alleges  a  sufficient  cause  for  selling  the  proper- 
ty before  condemnation,  and  also  for  not  pro- 
ceeding against  it  in  a  court  of  competent  ju- 
risdiction, the  respondent  has  forfeited  none  of 
the  rights  which  he  acquired  by  the  capture. 
And,  as  the  District  Court  had  jurisdiction,  the 
second  demurrer  ought  to  have  been  overruled, 
and  an  order  passed  directing  Captain  Mont- 
gomery to  institute  proceedings  by  a  certain 
day  to  condemn  the  property  (giving  him  rea- 
sonable time) ;  and  that  upon  his  failure  to 
comply  with  the  order,  the  court  should  pro- 
ceed on  the  libel  filed  against  him  for  a  ma- 
rine trespass,  and  award  such  damages  as  the 
S48 


libelants  might  show  themselves  entitled  to  de- 
mand. 

The  necessity  of  proceeding  to  condemnation 
as  prize,  does  not  arise  from  any  distinction  be- 
tween the  Instance  Court  of  A<uniralty  and  the 
Prize  Court.  In  England,  they  are  different 
courts;  and  although  the  jurisdiction  of  each 
of  th^n  is  always  exercised  by  the  tame  pereoo, 
yet  he  holds  the  offices  by  different  cominie- 
sions.  But,  under  the  Constitution  of  the 
United  States,  the  Instance  Court  of  Admiralty 
and  the  Prize  Court  of  Admiralty  are  the  same 
court,  acting  under  one  commission.  SUll, 
however,  the  property  cannot  be  condemned  as 

Srize,  upon  this  libel;  nor  would  its  dismissal 
B  equivalent  to  a  condemnation,  nor  recog- 
nized as  such  in  foreign  courts.  The  libelaiits 
alleffe  that  the  goods  were  neutral,  and  not  lia- 
ble to  capture ;  and  their  right  to  them  eansoi 
be  devested  until  there  is  a  sentence  of  eondeai* 
nation  against  them  as  prize  of  war.  And, 
as  that  sentence  cannot  be  pronounced  in  the 
present  form  of  the  proceeding,  it  becomes  nec- 
essary to  proceed  in  the  prize  jurisdiction  of 
the  court,  where  the  properly  may  be  con- 
demned or  acquitted  by  the  sentence  of  the 
court,  and  the  whole  controversy  be  finallj  set- 
tled. 4  Cr.  241 ;  Rose  v.  Himely,  2  Wheat  App. 
41,  42;  1  Kent's  Com.  101,  102;  6  Bob.  48;  S 
Id.  102;  2  Gall.  368;  2  Id.  240. 

But  the  Circuit  Court  erred  in  giving  final 
judgment  against  the  libelants,  upon  the 
ground  that  the  answer  showed  probable 
grounds  for  the  seizure.  The  question  of  prob- 
able cause  is  not  presented  in  the  present  stage 
of  the  proceedings,  and  cannot  anse  until  the 
validity  of  the  capture  is  determined.  If  it  turn 
out,  upon  the  final  hearing  upon  the  question 
of  prize  or  no  prize,  that  the  vessel  and  cargo 
were  liable  to  capture  and  condemnation.  It 
would  necessarily  follow  that  there  was  not 
only  probable  cause,  but  good  and  sufficient 
cause,  for  the  seizure.  And  if,  on  the  contrarr, 
it  should  be  found  that  they  were  not  liable  to 
capture,  as  prize  of  war,  the  libelants  would 
be  entitled  to  restitution,  or  the  value  in  dam- 
ages, although  the  strongest 'probabilities  ap- 
peared against  them  at  the  time  of  the  seizure. 
Probable  cause  or  not  becomes  material  only 
where  restitution  is  awarded,  and  *the  [*518 
libelants  claim  additional  damages  for  the  in- 
jury and  expenses  sustained  from  the  seizure 
and  detention.  It  applies  only  to  these  addi- 
tional damages;  and  however  strong  the 
grounds  of  suspicion  may  have  been,  it  is  no 
bar  to  restitution,  if  the  claimant  can  show 
that  the  goods  which  he  claims  belonged  to  him, 
were  neutral,  and  that  nothing  had  been  done 
that  subjected  them  to  capture  and  condemna- 
tion. 

The  judgment  of  the  Circuit  Court  must 
therefore  be  reversed,  and  ai  mandate  awarded, 
directing  the  case  to  be  remanded  to  the  Dis-. 
trict  Court,  to  be  there  proceeded  in  according 
to  the  rules  and  principles  stated  in  this  opin- 
ion. 

The  appeal  on  the  part  of  the  respondent  is 
dismissed.  The  decision  upon  the  matter  in 
controversy  was  in  his  favor,  and  the  question 
of  law  decided  against  him  on  the  first  demur- 
rer, was  open  for  argument  upon  the  appeal  of 
the  libelants.  There  was  no  ground,  therefore, 
for  this  appeaL 
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Order  in  Jecker  et  al.  v.  Montgomery. 
This  cause  came  on  to  be  heard  on  the  tran- 
•eript  of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Columbia, 
holden  in  and  for  the  County  of  Washington, 
and  wms  argued  by  counsel;  on  consideration 
whereof,  it  is  now  here  ordered,  adjudged  and 
decreed  by  this  court,  that  the  decree  of  the 
said  Circuit  Court  in  this  cause  be,  and  the 
same  is  hereby  reversed,  with  costs;  and  that 
this  cause  be,  and  the  same  is  hereby  remanded 
to  the  said  Circuit  Court,  for  further  proceed- 
ing to  be  had  therein  in  conformity  to  the 
opinion  of  this  court. 

Ordc-  in  Montgomery  v.  Jecker  et  al. 
This  cause  came  on  to  be  heard  on  the  tran- 
seript  of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Columbia, 
holden  in  and  for  the  County  of  Washington, 
and  was  argued  by  counsel;  on  consideration 
whereof,  it  is  now  here  ordered,  adjudged  and 
demed  by  this  court,  that  this  cause  be,  and 
the  same  is  hereby  dismissed,  with  costs. 

Rev'g  1  Curt.  266. 


THE  STATE  OP  PENNSYLVANIA,  Complain- 
ant, 
T. 

THE  WHEELING  AND  BELMONT  BRIDGE 
COMPANY,  William  Otterson,  and  George 
Croft. 

Ohio  River  is  a  public  highway— Virginia  law 
authorizing  bridge  across  the  Ohio  at  Wheel- 
ing, without  a  draw,  unconstitutional — 
bridge  is  a  nuisance,  being  an  obstruction  to 
navigation — injunction  granted  for  its  re- 
moval or  elevation. 

The  State  of  Pennsvlvania  having  constructed 
Uaes  of  canal  and  railroad,  and  otner  means  of 
travel  and  transportation,  which  would  be  injured 
In  their  revenues  bv  the  obstruction  in  the  ulver 
Ohio,  created  by  a  bridge  at  Wheeling,  has  a  suf- 
flcieatlv  direct  interest  to  sustain  an  application  to 
51.9*]  this  court,  in  the  exercise  of  original  *  juris- 
diction, for  ao  Injunction  to  remove  the  obstruc- 
tSoa.    The  remedy  at  law  would  be  incomplete. 

It  is  admitted  that  the  federal  courts  have  no  ju- 
risdiction of  common  law  offenses,  and  that  there 
Is  BO  abstract,  pervading  principle,  of  the  common 
law  of  the  Union  under  wnich  this  court  can  talce 
jurisdiction ;  and  that  the  case  under  consideration 
Is  sobject  to  the  same  rules  of  action  as  if  the  suit 
bad  be«n  commenced  in  the  Circuit  Court  for  the 
District  of  Virginia.       ...  ^        ^ 

But  chancerj  jurisdiction  is  conferred  on  the 
conrts  of  the  united  States  by  the  Constitution, 
ander  certain  limitations;  and,  under  these  limit- 
ations, the  usages  of  the  High  Court  of  Chancery, 
In  England,  which  have  tieen  adopted  as  rules  by 
this  court,  furnish  the  chancery  law  which  is  exer- 
cised In  all  the  States,  and  even  in  those  where  no 
state  chancery  system  exists. 

'  Under  this  system,  where  relief  can  l)e  given  by 
the  English  cbsncery.  similar  relief  may  be  given 
^  the  courts  of  the  Union. 

Aa  Indictment  against  a  bridge,  as  a  nuisance,  by 


IfOTB. — When  an  injunction  will  be  granted 
against  a  nuisance — see  note  to  Irwin  v.  Dixion,  13 
L.  ed-  U.  8.  25. 

Legislation  authorizing  bridges  upon  navigable 
rivers — ^Tbe  extent  and  effect  of  the  decision  of 
this  case  explained,  Silliman  v.  Hudson  Riv.  Br. 
Co.  4  Blatclif.  S96. 

Legislstlve  right  to  authorise  the  bridging  of 
■avigable  waters — see  notc^  50  L.R.A.  64* 
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the  United  States,  could  not  be  sustained ;  but  a 
proceeding  against  it,  on  the  ground  of  a  private 
and  Irreparable  injury,  may  be  sustained,  at  the 
Instance  of  an  individual  or  a  corporation,  either 
In  the  Federal  or  State  Courts. 

In  case  of  nuisance,  if  the  obstruction  I)e  unlaw- 
ful and  the  injury  irreparable,  by  a  suit  at  common 
law,  the  injured  party  may  claim  the  extraordinary 
protection  of  a  court  of  chancery. 

The  Ohio  Is  a  navieable  stream,  subject  to  the 
commercial  power  of  Congress,  which  has  been  ex- 
ercised over  it ;  and,  if  the  Act  of  Virginia  author- 
ised the  structure  of  the  bridge,  so  as  to  obstruct 
navigation,  it  would  afford  no  justification  to  the 
Bridge  Company. 

Congress  has  sanctioned  the  compact  made  be- 
tween Virginia  and  Kentucky,  vis.:  '^That  the  use 
and  navigation  of  the  River  Ohio,  so  far  as  the  Ter- 
ritory of  Virginia  or  Kentuclcv  is  concerned,  shall 
be  free  and  common  to  the  citizens  of  the  United 
States."  This  compsct  Is  obligatory,  and  can  be 
carried  out  by  this  court. 

Where  there  is  a  private  injury  from  a  public 
nuisance,  a  court  of  equity  will  interfere  by  In- 
junction. 

In  this  case,  the  bridge  is  a  nuisance.  This  Is 
shown  by  measuring  the  height  of  the  bridge,  and 
of  the  water,  and  of  the  chimneys  of  the  boats. 
The  report  of  the  commissioner,  appointed  by  this 
court  to  asceriain  these  facts,  is  equivalent  to  the 
verdict  of  the  jury. 

The  report  of  the  commissioner  adverted  to  and 
commented  upon ;  the  extent  of  injury  sustained 
by  the  boats  explslned ;  and  the  importance  shown 
of  maintaining  the  navigation  of  the  river. 

If  a  structure  I)e  declared  to  be  a  nuisance,  there 
is  no  room  for  a  calculation  and  comparison  be- 
tween the  injuries  and  benefits  which  it  produces. 

Therefore,  unless  there  l)e  an  elevation  of  the 
lowest  parts  of  the  bridge  for  three  hundred  feet 
over  the  channel  of  the  river — not  less  than  one 
hundred  and  eleven  feet  from  the  low  water  mark, 
the  flooring  of  the  bridge  descending  from  the  ter- 
mini of  the  elevation  at  the  rate  of  lour  feet  in  the 
hundred— or  some  other  plan  shall  be  adopted 
which  shall  relieve  the  navigation  from  obstruc- 
tion, on  or  before  the  first  of  February  next — the 
bridge  must  be  abated. 

(In  consequence  of  the  intimation  above  alluded 
to,  viz. :  "that  some  other  plan  might  I)e  adopted** 
than  elevating  the  bridge,  the  court,  at  the  request 
of  the  counsel  for  the  Bridge  Company,  referred 
the  matter  to  an  engineer.  After  receiving  his  re- 
port, the  couri  decided  as  follows)  : 

The  Bridge  Company  may,  upon  their  own  re- 
sponsibility, try  whether  the  western  channel  can 
be  improved  and  made  passable,  by  means  of  a 
draw,  so  as  to  afford  a  safe  and  unobstructed  navi- 
gation for  the  largest  class  of  boats,  having  chim- 
neys eighty  feet  high,  when  they  cannot  pass  under 
the  suspension  bridge.  This  is  to  be  done,  if  at  all, 
before  the  first  Monday  of  February  next,  on  which 
day  the  plalntlflT  may  move  the  court  on  the  sub- 
ject of  the  decree. 

THIS  was  a  case  upon  the  equity  side  of  this 
court,  in  the  exercise  of  original  jurisdic- 
tion. 

It  is  noticed  in  9  Howard,  647,  and  again  in 
11  Howard,  528. 

In  9  Howard,  a  statement  is  given  of  the  con- 
tents of  the  bill  *and  answer,  and  of  [*520 
the  proceedings  in  tbe  case,  up  to  the  time  of 
its  reference  to  a  commissioner,  for  the  purpose 
of  taking  further  proofs  upon  the  points  there- 
in stated.  The  reader  is  referred  to  that  vol- 
ume for  these  proceedings. 

In  that  report  it  is  mentioned  that  a  notice 
of  the  arguments  of  counsel  was  deferred  until 
the  final  decision  of  the  case. 

That  final  decision  having  taken  place  at  this 
term,  it  is  proper  now  to  note  as  briefly  as  pos- 
sible the  grounds  assumed  by  the  respective 
counsel. 

The  points  made  and  authorities  cited  by  the 
counsel  for  the  plaintiff,  were  the  following, 
viz.: 

L  That  the  X)hio  River  is  a  public  highway 
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of  comraerce,  which,  under  the  Constitution  of  I 
the  United  States,  has  been  regulated  by  Con- 
gress. Journal  of  Congress,  Vol.  IV.,  63X, 
638;  Ordinance  of  1787,  art.  4;  Act  of  Con- 
gress admitting  Kentucky,  1  Stat,  at  Large, 
189;  Virginia  Act  of  Assembly,  18  Dec.  1789, 
Rev.  Code,  1819,  67;  Acts  of  Congress  for 
enrolling  and  licensing  ships  or  vessels  to  be 
employed  in  the  coasting  trade,  and  for  regu- 
lating the  same,  1  Stat,  at  Large,  305;  Act  of 
Congress  authorizing  duties  to  be  paid  at  ports 
on  the  Ohio,  4  Stat,  at  Large,  480;  Act  of 
Congress  to  improve  the  navigation  of  the  Ohio 
River,  4  Stat,  at  Large,  32;  Acts  of  Congress 
providing  for  inspection,  etc.,  of  steamboats,  5 
Stat,  at  Large,  304;  Committee  Report  No. 
672,  in  the  House  of  Representatives,  24th 
Congress;  Report  No.  993,  26th  Congress,  on  a 
bridge  at  Wheeling;  Report  No.  79,  28th  Con- 
gress, Ist  session,  on  a  bridge  at  Wheeling; 
Pennsylvania  Resolutions,  Vol.  XXIX.,  Pa. 
Laws,  487,  on  a  bridge  at  Wheeling;  Pennsyl- 
vania Resolutions,  Vol.  XXXI.,  Pa.  Laws, 
591,  on  the  Wheeling  Bridge;  42  Ohio  Laws, 
269;  Green  v.  Biddle,  8  Wheat.  1;  Gordon's 
Digest,  15,  27,  176,  191,  325,  343,  428;  2  Madi- 
aon  Papers,  699,  602,  606,  614,  623,  627,  677; 
Resolutions  of  General  Assembly  of  Virginia, 
November,  1786;  Resolution  offered  by  dele- 
gates from  North  Carolina,  in  Congress,  Sep- 
tember, 1788,  relative  to  the  navigation  of  the 
Mississippi,  Journal  of  Congress,  1788;  Reso- 
lution of  Congress,  on  the  same  subject,  Sep- 
tember, 1788,  Journal  of  Congress,  1788;  2 
Madison  Papers,  678 ;  Act  providing  for  sale  of 
Public  Land,  1  Stat,  at  Large,  464,  sec.  6;  Ly- 
man«s  American  Diplomacy,  300,  303,  310,  311, 
315;  Report  on  Commerce  and  Navigation, 
December  31,  1849. 

2.  That  free  navigation  of  the  Ohio  River,  as 
A  common  highway,  having  been  established 
by  regulations  of  Congress,  and  by  compact 
between  the  states,  it  cannot  lawfully  be  ob- 
structed by  force  of  any  state  authority  or 
legislation.  Constitution  of  the  United  States, 
art.  1,  sec.  8,  clauses  2,  4,  17;  sec.  9,  clause  5; 
521*]  *8ec.  10,  clause  2;  art.  6,  Ist  clause; 
Gibbons  v.  Ogden,  9  Wheat.  1;  Brown  v.  State 
of  Maryland,  12  Wheaton,  419;  Wilson  v. 
Black  Bird  Creek  Marsh  Co.  2  Peters,  246; 
Charles  River  Bridge  v.  Warren  Bridge,  11 
Peters,  540,  542,  604 ;  Norris  v.  Boston,  7  How- 
ard's United  States  Rep.  283;  Groves  v. 
Slaughter,  15  Peters,  606;  Houston  v.  Moore, 
45  Wheaton,  22 ;  Worcester  v.  Georgia,  6  Peters, 
515;  Spooner  v.  McConnell,  1  McLean's  Rep. 
369;  United  States  v.  New.  Bedford  Brid^,  1 
Wood.  &,  M.  401,  and  authorities  there  cited; 
Corfield  v.  Coryell,  4  Wash.  C.  C.  379 ;  Holmes 
v.  Jennison,  14  Pet.  540;  Livingston  v.  North 
R.  S.  B.  Co.  3  Cow.  713. 

3.  That  inasmuch  as  the  Wheeling  Bridge 
lias  been  found  by  the  commissioner's  report  to 
be  an  obstruction  to  the  free  navigation  of  the 
Ohio  River,  it  is  a  public  nuisance  that  may  be 
abated  by  a  court  of  equity  on  complaint  of  an 
injured  party.  Hargrave's  Tract,  De  Jure 
Maris,  9,  22,  36,  87;  3  Thomas's  Co.  Litt.  4; 
2  Story's  Equity,  sees.  920,  921,  924;  Eden  on 
Injunctions,  167,  168,  100,  161,  222,  228; 
Drewry  on  Injunctions,  237,  240,  249,  294; 
City  of  Georgetown  v.  Alexandria  Canal  Co.  12 
Peters,  91 ;  Blakemore  v.  Glamorganshire  Canal 
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Co.  1  Myl.  k  Keen,  164;  1  McLean,  359:  rt 
McLean,  226;  1  Wood,  k  M.  401;  Shelford 
on  Railways,  428,  445,  and  cases  there  cit«d: 
Robinson  v.  Lord  Byron,  1  Bro.  C.  C.  588: 
Lane  v.  Newdigate,  10  Vesey,  192;  Spencer 
V.  London  and  Birmingham  Railway  Co.  1 
Railway  C.  170;  Attorney-General  v.  Manches- 
ter Railway,  1  Railway  C.  436;  North  of  Enjr- 
land  Railway  v.  Clarence  Railway,  1  Coll.  C. 
C.  521;  Angell  on  Water-courses,  201,  208, 
209,  213;  Attorney-General  ▼.  Burridge,  10 
Price,  350;  Attorney-General  v.  Parmeter,  I<L 
378;  Attorney-General  v.  Johnson,  2  Wils.  Ch. 
R.  87:  Attorney-General  v.  Forbes,  2  Myl.  & 
Craig,  123 ;  Attorney-General  v.  The  Cohoes  Co. 
6  Paige,  Ch.  133;  Spencer  v.  The  Railway  Co. 
8  Simons,  193;  Coming  v.  Lowerre,  6  Johns. 
Ch.  439;  Boston  Water  Power  Co.  v.  Boston  ft 
W.  Railroad,  16  Pick.  525;  Barrow  v.  Rich- 
ards, 8  Paige  Ch.  351;  Livingston  ▼.  Mayor 
of  New  York,  8  Wend.  99;  Bush  v.  Warren. 
Prec.  Ch.  530;  2  Story's  Equity,  p.  252;  2 
Ans.  603 ;  2  Starkie's  Rep.  448 ;  United  States 
Const,  arts.  3,  sec.  1,  2;  Waif  or  d  on  Railwa3r8, 
408;  Shelford  on  Railways,  430;  1  Railway 
Cases,  68,  576;  2  Railway  Cases,  380;  2  Younge 
&  Coll.  611;  Attorney-General  v.  Utica  Ins. 
Co.  2  Johns.  Ch.  Rep.  379;  1  Baldwin,  205: 
1  Swanston,  250;  1  Mylne  &  Keen,  164;  3 
Howard's  United  States  Rep.  229;  Pennsyl- 
vania V.  Wheeling  Bridge,  before  Judge  Grier, 
Pamphlet  Reports. 

4.  That  for  an  injury  to  a  state,  she  may 
maintain  a  suit  in  a  court  of  competent  juris- 
diction. King  of  France  v.  Morris,  •$  [•52a 
Yeates,  251;  King  of  Spain  v.  Oliver,  Peters's 
C.  C.  R.  276;  Nabob  of  The  Camatic  v.  East 
India  Co.  1  Ves.  Jr.  382;  Don  Diego  v.  Jolyfc, 
Hobart,  86;  Colombian  Government  v.  Roths- 
child, 1  Sim.  94;  Duke  of  Brunswick  v.  King 
of  Hanover,  6  Beav.  1;  Story's  Equity  PL 
sec.  55 ;  Rhode  Island  ▼.  Massachusetts,  12  Pet. 
720;  4  How.  592;  Vattel,  book  3,  chap.  6, 
sees.  22,. 23,  49,  50,  60,  65,  71;  Wheaton's  In- 
ternational Law,  81,  82;  Lieber's  Political 
Ethics,  2,  5,  48,  book  2,  196;  Whewell's  Ele- 
ments, 2,  5,  849 ;  Mayor  of  New  Orleans  ▼.  The 
United  States,  10  Peters,  672;  New  Jersey  t. 
Wilson,  7  Cranch,  164;  United  States  Consti- 
tution, art.  3. 

5.  That  the  equitable  powers  of  the  Supreme 
Court  of  the  United  States  are  adequate  to 
grant  relief  against  a  public  nuisance,  and 
where  a  state  is  a  party  to  the  suit,  tha(  court 
has  original  jurisdiction.  United  States  Const. 
art.  3,  sees.  1,  2;  City  of  G^>rgetown  v.  Alexan- 
dria Canal,  12  Peters,  01;  Story's  Conimsn- 
taries,  670;  Federalist,  No.  80;  O^m  v.  Bank 
of  United  States,  9  Wheaton,  839;  Bank  of 
United  States  ▼.  Planters'  Bank,  0  Wheat.  904. 

The  following  extract  contains  the  views  of 
Mr.  Stanton,  one  of  the  counsel  for  the  com- 
plainant : 

It  is  my  design  to  present,  as  briefly  as  T 
can,  the  grounds  on  which  the  State  of  Pennsyl- 
vania prosecutes  this  suit  and  claims  relief  of 
this  court.  That  purpose  will  be  served  by 
the  discussion  of  a  single  proposition  which 
will  embrace  all  the  points  made,  viz.: 

That  the  Ohio  River  is  a  highway  of  com- 
merce leading  to  and  from  the  ports  of  Penn- 
sylvania, regulated  J^  Congress;  unlawfully 
obstructed   by    the    Wheeling    Bridge,   to    the 
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Injury  of  the  State  of  Pennsylvania;  and  therM* 
fore  that  the  bridge  ought  to  be  abated  by  de- 
<:ree  of  this  court  at  her  suit. 

The  first  branch  of  this  proposition,  that  the 
Ohio  River  is  a  highway  of  commerce,  will  not 
be  dispute ;  for  it  is  a  geographical  and  sta- 
tistical fact  recognized  by  every  department  of 
the    government    of    which   this    court    would 
take  judicial  notice;  and  by  their  answer  the 
defendants  admit  that  this  highway  is  navi- 
gated in  steamboats  by  citizens  of  the  State  of 
P^uisylvania,  and  connects    with    her    ports. 
The  boundary  of  six  states,  its  waters  draining 
a  large  territory  of  four  other  states,  flowing  in 
a    southwest    direction    from    the    Alleghany 
Mountains  to  the  Mississippi,  presenting  to  the 
navigator  a  broad  and  placid  stream  one  thou- 
sand miles  in  length,  more  free  from  dangers 
and  obstructions  than  any  other  navigable  nver 
in  the  world,  it  is  apparent  that  the  r^ulation 
5SS*]  of  this  river  would  claim  the  ^earnest 
attention  of  statesmen.     Accordingly  we  find 
that  when  the  possession  of  this  river  and  the 
territory   through    which   it   flowed   had   been 
secured  by  independence  and  peace  with  Great 
Britain,  the  sagacious  statesmen  of  that  day 
speedily  turned  their  attention  to  the  regula- 
tion of  the  western  rivers,  and  the  commerce 
they  foresaw  must  soon  flow  along  their  course. 

On  the  12th  of  May,  1786,  on  the  motion  of 
Mr.  Grayson,  of  Virginia,  the  following  resolu- 
tion was  adopted: 

"Resolved,  That  the  navigable  waters  leading 
into  the  Mississippi  and  St.  Lawrence,  and  the 
carrying  places  between  the  same,  be,  and  they 
are  hereby  declared  to  be  common  highways; 
and  be  forever  free  as  well  to  the  inhabitants 
of  said  territory  as  to  the  citizens  of  the  Unit- 
ed States  and  those  of  any  other  states  that 
may  be  admitted  into  the  confederation,  with- 
out any  tax,  impost,  or  duty  therefor.*  Journal 
of  Congress,  17b6,  p.  637. 

Soon  after  this,  all  questions  as  to  the  title 
of  the  territory  northwest  of  the  Ohio  being 
secured  by  compromise  and  cession  of  the 
elaims  of  the  several  States,  an  ordinance  for 
its  regulation  was  adopted  bv  Congress.  This 
vrm»  the  ordinance  of  13th  July,  1787,  since  be- 
come so  famous  in  connection  with  another 
question.  The  4th  article,  last  clause,  of  this 
ordinance,  contains  a  regulation  in  the  same 
words  as  the  resolution  of  Mr.  Grayson.  A 
^■>n^r  condition  has  been  imposed  on  the  ad- 
mission into  the  Union  of  every  state  bordering 
upon  these  waters.  It  is  denied  by  the  defend- 
ants that  Virginia  assented  to  this  provision 
of  the  ordinance.  But  this  can  make  no  differ- 
ence, for  it  is  nevertheless  a  regulation  of  com- 
merce by  Congress,  as  has  been  decided  by  this 
oourt  (3  How.  229),  and  at  all  events  it  over- 
throws the  authority  claimed  b^  these  defend- 
ants under  the  legislation  of  Ohio. 

In  17S9,  Virginia,  being  in  possession  of  a 
large  territory  northeast  of  the  Ohio,  now  con- 
stituting the  State  of  Kentucky,  desired  to 
have  it  admitted  into  the  Union  as  a  separate 
and  independent  state.  For  this  purpose,  her 
General  Assembly,  on  the  18th  December,  1789, 
passed  an  Act  providing  for  its  erection  as  an 
independent  state  upon  certain  terms  and  con- 
ditions, among  which  were  the  following: 

•That  the  use  and  navigation  of  the  River 
Ohio,  so  far  the  territory  of  the  proposed  state, 
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or  the  territory  that  shall  remain  within  the 
limits  of  this  Commonwealth  lies  thereon,  shall 
be  free  and  common  to  the  citizens  of  the  Unit- 
ed States."    Virginia  Rev.  Code,  1818,  p.  59. 

To  this  Act  the  assent  of  Congress  was  given 
( 1  Stat,  at  Large,  64 ) ,  and  it  became  a  compact 
between  Virginia  and  the  *other  states  [*524 
of  the  Union.  Freedom  being  thus  established 
by  Congress  and  the  concurrent  action  of  Vir- 
^nia,  as  the  regulation  of  the  river  channel, 
its  commerce  was  still  further  regulated  by  the 
Act  of  Congress  of  1807,  attaching  the  Ohio 
River  to  the  collection  district  of  Mississippi, 
and  appointing  surveyors  for  the  ports  of  Pitts- 
burg, Marietta,  Cincinnati,  and  Louisville.  1 
Stat,  at  Large,  464. 

The  growing  commerce  of  this  region  in  1824 
received  further  attention  from  the  general 
government  by  a  large  appropriation  to  im- 
prove the  navigation  of  the  Ohio  River;  and 
from  that  period  until  now  annual  appropria- 
tions have  been  made  to  improve  its  navigation 
and  remove  obstructions.  This  commerce  being 
carried  on  by  steamboats,  the  regulation  of 
these  vessels,  in  1838,  received  the  attention 
of  Congress.  The  Act  of  7th  of  July,  1838,  pro- 
vided specially  for  their  license  and  enrollment, 
for  the  appointment  of  an  inspector  of  their 
boilers,  engines  and  machinery,  prescribing  the 
duties  of  the  oflicers,  and  enforcing  severe  pen- 
alties in  case  of  injury  to  persons  or  property. 
5  Stat,  at  Large,  304. 

Thus  it  appears  that  the  constitutional  pow- 
er of  Congress  to  regulate  commerce  on  the 
Ohio  River,  belonging  exclusively  to  that 
branch  of  the  general  government,  has  been 
fully  exercised  upon  every  subject  susceptible 
of  regulation.  This  power  has  been  exerted 
upon  the  channel,  and  whatever  passes  through 
it — ^upon  the  stream  and  upon  its  bed,  upon  the 
vessel,  its  navigator,  and  whatever  it  trans- 
ports, upon  its  engine,  machinery,  cargo,  pas- 
sengers, oflicers  and  crew;  nay,  that  it  has  ex- 
tended to  the  very  subject  now  under  considera- 
tion ;  and  that  Congress,  by  express  and  repeat- 
ed action,  has  prohibited  the  erection  of  a 
bridge  at  Wheeling,  I  shall  proceed  now  to  show. 

In  1836,  petitions  to  Congress  praying  for 
the  construction  of  a  bridge  at  Wheeling  were 
laid  before  that  body.  They  were  backed  by 
resolutions  of  the  State  of  Ohio  instructing  her 
senators  and  requesting  her  representatives  to 
use  their  exertions  to  obtain  that  object.  Ac- 
companying them  were  statements  and'  repre- 
sentations of  similar  import  to  the  grounds 
now  urged  in  favor  of  the  Wheeling  bridge. 
The  importance  of  such  structure  as  a  link 
connecting  the  disjointed  fragments  of  the 
Cumberland  Road;  the  great  advantage  to  com- 
merce, and  to  the  general  government  in  the 
time  of  war,  of  such  facility  for  crossing  the 
Ohio  River;  the  obstruciions  of  ice  and  drift- 
wood and  the  evils  of  the  ferry;  the  inconven- 
ience of  delay  in  transporting  the  mails;  all 
these  were  held  up  in  bold  relief,  and  represent- 
ed in  glowing  and  exaggerated  colors.  With 
the  petitions  were  presented  various  communi- 
cations from  Mr.  *Ellet,  the  engineer  [*525 
by  whom  this  bridge  has  been  erected,  urging 
the  necessity  and  practicability  of  the  under- 
taking, and  presenting  plans  for  its  accomplish- 
ment. A  favorable  report  was  procured  from  the 
Committee  on  Roads  and  Canals,  which  undcr- 
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took  to  answer  the  objection  urged  against 
bridging  the  Ohio.  From  this  report  it  appears 
that  the  main,  and  indeed  the  only  important 
objection  was  that  now  insisted  on  by  the 
State  of  Pennsylvania;  the  obstruction  which 
•uch  an  erection  would  be  likely  to  occasion 
to  steamboats.  In  answer  to  this  objection  it 
was  insisted  then,  as  now,  that  high  chimneys 
were  unnecessary;  and  that  the  few  boats  like- 
ly to  be  obstructed  might,  with  proper  machin- 
ery, accommodate  themselves  to  the  exigency, 
and  that  their  convenience  should  yield  to  the 
public  benefits  of  a  bridge.  But  Congress 
thought  otherwise,  and  the  plan  was  rejected. 
House  Reports,  1st  sess.  24th  Cong.  No.  132. 

At  the  next  session  of  the  same  Congress  the 
subject  was  again  brought  forward;  the  same 
plan  proposed;  the  same  views  presented;  the 
same  arguments  urged.  The  project  was  again 
opposed  in  Congress  on  the  ground  of  its  in- 
jury to  navigation,  and  as  is  evident  from  the 
committee's  report,  was  on  that  ground  alone 
defeated.  House  Reports,  2d  sess.  24th  Cong. 
672. 

Still  insisting  upon  a  bridge  at  Wheeling  the 
25th  Congress  had  the  subject  presented  in  a 
report  of  the  Committee  on  Roads  and  Canals, 
on  the  27th  of  Jime,  1838.  In  the  meantime 
an  exploration  and  survey  had  been  made,  un- 
der the  direction  of  the  War  Department,  by 
Messrs.  Sanders  and  Dutton,  two  skillful  and 
distinguished  engineers  in  the  ffovemment  serv- 
ice. They  presented  a  plan  for  a  suspension 
bridge  across  the  Ohio  River,  having  for  its 
basis  a  strict  regard  to  the  rights  of  navigation, 
and  providing  that  no  obstruction  should  loe 
offered  to  the  passage  of  the  highest  steam- 
boat chimney  on  the  highest  floods.  Their  plan 
proposed  a  space  of  five  hundred  feet  in  width 
and  the  height  of  the  highest  chimney  then 
known;  and  in  order  to  provide  for  any  change 
or  improvement  in  steamboats,  the  floor  of  the 
bridge  was  to  be  movable  so  as  to  allow  the 
passage  of  boats.  Report  of  Messrs.  Sanders 
and  Dutton,  House  Documents,  25th  Congress, 
June,  1838,  No.  993.  The  cost  was  estimated  at 
$400,000.  A  plan  by  Mr.  EUet  was  also  sub- 
mitted for  a  bridge,  the  same  elevation,  seven 
hundred  feet  in  width.  But  the  same  objec- 
tions being  urged,  were  found  to  be  insuper- 
able, and  the  plan  was  rejected. 

It  is  further  to  be  remarked  that  among  the 
documents  of  this  session  was  a  surrender  by 
the  City  of  Wheeling  of  its  streets  for  the  pur- 
poses of  a  bridge,  and  by  Zane  of  any  portion 
526*]  of  *the  island  for  purposes  of  embank- 
ment. And  yet  an  excuse  now  given  for  not 
erecting  the  bridge  higher  is  the  alleged  damage 
to  the  streets,  and  the  amount  Zane  would 
charge  for  embankment  on  the  island,  which 
is  set  down  at  the  moderate  estimate  of  $20,- 
000.  These  rights  were  then  freely  granted  for 
the  bridge;  and  it  was  not  until  a  later  day 
/that  the  cheap  expedient  was  resorted  to  of 
saving  private  property  by  the  encroachment 
on  puolic  rights  on  a  navigable  river. 

In  December,  1843,  another  series  of  resolu- 
tions was  procured  from  the  Ohio  Legislature; 
and  armed  therewith,  those  interested  in  mak- 
ing Wheeling  the  head  of  navigation,  again  ap- 
peared before  Congress.  But  Pennsylvania  had 
become  awakened  to  her  interests,  and  the 
danger  becoming  imminent,  she  instructed  her 


senators  and  representatives  to  oppose  the 
tion  of  the  proposed  bridge  across  the  Ohio, 
Her  resolutions  pointed  to  the  specific  objec- 
tions now  ur^d:  The  obstruction  to  the  free 
use  of  the  Ohio  River;  the  injury  to  commerce, 
trade,  and  manufactures,  building  of  ships,  war 
steamers,  and  other  vessels,  by  placing  a  bar 
rier  in  the  passage  to  the  Gulf;  the  interfering 
with  steamboats,  in  high  water,  trading  with 
the  Western  and  Southern  States;  and  daimed 
the  use  of  the  Ohio  River  as  a  great  thorough- 
fare.   They  were  in  these  words: 

''Whereas,  application  has  been  made  to  Ocm- 
gress  of  the  United  States  for  an  appropria- 
tion to  aid  in  the  erection  of  a  bridge  acroea 
the  Ohio  River  at  Wheeling,  Virginia,  the  con- 
struction of  which  might  materially  obstruct 
the  free  use  and  navigation  of  said  river  above 
that  point,  and  injuriously  affect  the  commerce 
of  the  City  of  Pittsburg  and  all  that  district  of 
Pennsylvania  lying  west  of  the  Alleghany 
Mountains,  by  arresting  the  building  of  war 
steamers  and  other  vessels  of  the  great  western 
manufacturing  and  commercial  emporiam  of 
this  State,  by  placing  a  barrier  to  their  passage 
to  the  Gulf  of  Mexico,  besides  seriously  inter- 
fering with  the  free  navigation  of  the  Ohio 
River  by  steamboats  and  other  vessels  engaged 
in  the  trade  of  the  Western  and  Southern 
States  during  high  stages  of  water:  Therefore, 

'^Resolved,  by  the  Senate  and  House  of  Rep- 
resentatives of  the  Commonwealth  of  Pennsyl- 
vania, in  General  Assembly  met.  That  onr 
Senators  in  Congress  are  hereby  instmcted, 
and  our  Representatives  requested,  to  Tote 
against  any  appropriation  by  the  national  Leg- 
islature to  the  object  above  stated,  and  oppose 
every  proposition  for  the  erection  of  a  bnd^ 
at  Wheeling  or  at  any  other  point  on  the  Ohio 
River,  or  any  project  that  would  result  in  in- 
creasing the  obstacles  already  existing  to  the 
free  navigation  and  use  of  that  great  thorongh- 
fare  of  this  Commonwealth. 

•**Resolved,   That   the   Governor   be    [•527 
requested  to  transmit  a  copy  of  the  foregoing 
preamble   and   resolution   to   each   member  of 
the  Pennsylvania  delegation  in  Congress. 
James  Ross  Snowden, 

Speaker  of  the  House  of  Repu 
William  Bigler, 

Speaker  of  the  Senate. 

Approved  26th  January,  1844. 

David  R.  Porter.* 

These  resolutions  were  immediately  laid  be- 
fore Congress,  and  referred  in  the  House  to 
the  Committee  on  Roads  and  Canals,  on  whidi 
was  Mr.  Steenrod,  a  member  from  Wheeling. 
House  Doc.  28th  Cong.  Ko.  79. 

Here,  then,  the  question  was  brought  before 
Congress  in  the  most  solemn  and  imposing 
form.  Two  sovereign  States  appeared  at  the 
bar  of  Congress,  one  urging  and  the  other  op- 
posing the  bridge. 

At  this  crisis  a  bill  had  already  been  reported 
by  that  committee  making  an  appropriation  for 
a  bridge  at  Wheeling,  and  containing  this 
clause,  "that  the  bridge  shall  be  so  constructed 
as  to  admit  at  all  times,  without  obstruction  or 
delay,  of  the  safe  and  easy  passage  of  steam- 
boats of  the  largest  dimensions." 

On  the  twenty-ninth  day  of  January  Mr. 
Steenrod  presented  a  report,  not  contesting  the 
rights  of  Pennsylvania,  nor  the  injury  she  must 
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•offer  from  an  obstruction  at  Wheeling,  but 
daiming  that  a  bridge  could  be  erected  across 
tlie  OhiOy  at  Wheeling,  without  obstructing  the 
use  and  navigation  of  the  river  according  to  the 
proTiaions  of  the  bill.  With  this  report  was 
submitted  a  plan  by  Mr.  Ellet  for  such  a 
bridge,  stating  that  he  had,  since  the  date  of 
his  former  plan,  examined  the  localities,  and 
''would  recommend  a  radical  change  of  plan  for 
the  Wheeling  Bridge,  and  leave  the  river  en- 
tirely unobstructed."  House  Rep.  28th  Cong. 
No.  79. 

It  appears,  moreover,  that  the  plan  proposed 
was  in  some  respects  similar  to  that  afterwards 
adopted   and  executed  by  the  same  engineer. 
It  was  a  single  span  across  the  river,  at  an  ele- 
▼atkn  of  ninety  feet  above  low  water.    But  it 
was  not  then  disclosed  that  such  elevation  was 
to  be  only  for  one  hundred  feet  in  width;  that 
the  channel  was  to  be  cut  across  by  an  inclined 
plane   so  as  to  obstruct  a   public  navigable 
river.     The  specific  objection  was  then  urged 
as  BOW,  that  ninety  feet  above  low  water  would 
not  admit  the  passage  of  steamboats  with  tall 
ehimneys.    It  was  then  answered  as  it  is  now, 
that  such  height  was  unnecessaiy^    that    few 
boats   only  n^d   such  chimneys;    that    they 
ought  to  be  provided  with  hinges  and  machin- 
ery for  lowering;  that  detention  would  be  only 
for  a   short  space;    that   the  river  was   im- 
passable  by   reason   of   ice;    that   the   mails 
&28*]  *were  delayed,  and  in  short,  every  pos- 
sible argument  that  has  been,  or  can  be  pre- 
sented in  favor  of  this  bridge  'was,  in  a  re- 
port by  the  member  from  that  district,  pressed 
upon  Congress.    It  was  all  to  no  purpose.    The 
n|^ta  of  Pennsylvania,  and  her   interests  of 
navigation,  were  deemed  paramount,  and  the 
constitutional  obligation  to  preserve  the  Ohio 
River  ss  a  free  and  common  nighway  was  held 
to  be  inviolable. 
Now,  the  regulation  of  commerce  consists  as 
'  much  in  negative  as  positive  action.    Mr.  Jus- 
^  ties  McLean,  Passenger  Cases,  7  Howard,  399. 
Sup|M)sing,  therefore,  the  Ohio  River  to  be 
exclusively  within  the  Territory  of  Virginia,  on 
both  banks,  and  from  its  head  to  its  mouth, 
and  that  she  might  authorize  bridges  over  it, 
yet  that  power  is  subordinate  to  the  constitu- 
tional authority  of  Congress  over  commerce. 
Amd  if  Congress,  in  the  exercise  of  its  power, 
has   manifMted   a   negative  policy  hostile   to 
bridges  over  the  Ohio,  any  conflicting  exercise 
of  state  authority  would  be  void.    And  yet,  in 
their  answer,  this  hostile  policy  of  Confess  is 
the  eonfessed  motive  for  procuring  their  char- 
ter from  the  State  of  Virginia.     Nay,  more, 
its  purpose  is  admitted  to  be  that  which  the 
power  f^nted  to  Congress  by  the  3d  clause, 
8th  article  of  the  Constitution,  was  especially 
intended  to  prevent,  the  acquisition  by  states, 
for  their  citizens,  of  commercial  advantages  by 
separate  legislation. 

*The  addition  of  territory  and  of  settlement 
on  the  Pa<dl!c  Ocean,  and  the  increasing  popu- 
lation and  commerce  of  that  coast,  have  re- 
eently  given  new  importance  to  the  subject; 
the  change  in  federal  policy  and  legislation  as 
to  bridges  and  other  works  of  internal  im- 
provement has  made  it  incumbent  upon  the 
States,  by  separate  legislation,  to  consult  and 
promote  their  own  and  the  general  welfare  and 
prosperity.'*  Original  Answer,  p.  24. 
14  li.  ed. 


The  defendants'  allusion  to  the  Pacific  set- 
tlements and  commerce  is  of  deep  significance, 
and  indicates  the  result  to  be  expected,  if  states 
may  thwart  and  override  the  constitutional 
provision,  and  by  separate  legislation  consult 
their  own  and  the  general  welfare.  It  has  been . 
well  remarked,  that  in  such  event  the  Constitu- 
tion would  be  a  rope  of  sand. 

It  is  manifest,  therefore,  that  the  only  con- 
stitutional power  that  could  in  any  event  au- 
thorize this  bridge,  had  been  invoked  and  that  | 
by  its  negative  action,  potentially  as  by  ex- 
press enactment,  this  structure  was  prohibited. 

Commerce,  on  the  Ohio,  bein|^  thus  regulated 
by  Congress,  and  that  relation  including  all 
the  subjects  of  navigation,  its  vehicle,  and 
those  engaged  in  its  management,  it  follows  i 
that  any  act  or  erection,  in  any  way  affecting  I 
the  subjects  thus  regulated,  whether  by  indi- 
viduals or  State  governments,  is  unlawful. 
*In  the  great  case  of  Gibbons  v.  Ogden,  [*529 
9  Wheaton,  1,  this  court  decided  that  the  power 
to  regulate  commerce  included  navigation,  and 
when  exercised  by  that  body,  any  conflicting 
state  regulation,  no  matter  for  what  purpose  or 
extent  adopted,  was  void.  In  the  subsequent 
case  of  Wilson  v.  The  Black  Bird  Creek  Marsh 
Company,  2  Peters,  245,  it  was  held  that  any 
exercise  of  this  power  by  Congress  excluded 
and  controlled  all  state  action. 

Subsequent  cases  have  illustrated  these  prin- 
ciples, applying  them  to  all  action,  direct  or 
indirect,  of  individuals  or  states,  interfering 
with  congressional  regulations  of  foreign  and 
domestic  commerce.  In  the  passenger  cases, 
Norris  v.  Boston,  and  Smith  v.  Turner,  Pamph. 
Rep.  p.  86,  Chief  Justice  Taney  remarks :  "It 
has  always  been  admitted,  in  the  discussion 
upon  this  clause  of  the  Constitution,  art.  8, 
sec.  3,  that  the  power  to  regulate  commerce 
includes  navigation  and  ships  and  crews,  be- 
cause they  are  the  ordinary  means  of  com- 
mercial intercourse."  In  the  same  cases,  Mr. 
Justice  Daniel  observes:  "The  power  to  regu- 
late commerce  includes  the  regulation  of  the 
vessel  as  well  as  the  cargo,  and  the  manner  of 
using  the  vessel  in  that  commerce."    Id.  p.  131. 

In  those  cases  the  following  propositions  were 
among  others  maintained: 

"Tl^t  the  power  to  regulate  commerce,  for- 
eign and  between  the  States,  was  vested  ex- 
clusively in  Congress."  Mr.  Justice  McLean,  7 
Howard,  400. 

"That  the  power  in  Congress  to  regulate  com- 
merce with  foreign  nations,  and  among  the 
several  States,  includes  navigation  uoon  the 
high  seas,  and  in  the  bays,  harbors,  lakes  and 
navigable  waters  within  the  United  States,  and 
any  law  by  a  state,  in  any  way  affecting  the 
right  of  navigation,  or  subjecting  the  exercise 
of  the  right  to  a  condition,  is  contrary  to  the 
aforesaid  grant."    Mr.  Justice  Wayne,  Id.  414. 

"That  Congress  has  regulated  commerce,  and 
intercourse  with  foreign  nations,  and  between 
the  several  States,  by  willing  that  it  shall  be^ 
free;  and  it  is,  therefore,  not  left  to  the  direc- 
tion of  each  state  in  the  Union,  either  to  refuse 
a  right  of  passage  to  persons  or  property 
through  her  territory  or  to  exact  a  duty  for 
permission  to  exercise  it."  Mr.  Justice  Catron 
and  Mr.  Justice  Grier,  Id.  464. 

The  principle  of  these  decisions  has  been  il- 
lustrated and  enforced  by  a  long  series  of  cases, 

25S 


629 


SUPBEMK  COUBT  OF  THB  UlHTED  STATES. 


1851 


cited  in  the  brief,  and  to  which  it  is  sufficient 
for  me  to  refer.  See  cases  cited  in  brief.  Hence 
it  follows  that  the  bridge,  erected  by  the  de- 
fendants over  the  channel  of  the  Ohio  River,  if 
it  obstructs,  interferes  with  or  in  anywise  regu- 
,  lates  navigation,  is  an  unlawful  obstruction,  no 
530*]  *matter  by  what  charter  or  state  enact- 
ments it  may  be  authorized  or  sanctioned.  I 
proceed  to  demonstrate  that  it  does  obstruct 
navigation,  and  conflicts  with  every  regulation 
prescribed  by  Congress  for  that  river. 
^  At  Wheeling,  the  channel  between  Zane's 
Island  and  the  main  Virginia  shore  is  one  thou- 
sand and  ten  feet  wide.  Through  this  strait, 
fifty  millions  in  value  of  property,  and  over 
three  hundred  thousand  passengers  are  accus- 
tomed to  pass  safely  and  without  impediment, 
in  steamboats  to  and  from  Pittsburg.  Through 
it,  the  rice,  cotton  and  sugar  of  the  Southern 
States;  the  bacon,  flour,  tobacco,  and  various 
products  of  the  Western  States;  the  furs,  pelt- 
ries, minerals,  and  products  of  the  Northwest- 
em  region  are  transported  to  an  Eastern  mar- 
ket; and  by  the  same  channel  foreign  and  do- 
mestic merchandise  and  manufactures  find  their 
way  to  their  millions  of  consumers  in  that  vast 
region.  Baffled  in  the  project  of  diverting  this 
commerce  from  Pittsburg,  by  making  Wheel- 
ing the  head  of  navigation,  under  the  sanction 
of  Congress,  resort  was  had  to  state  authority, 
where  Pennsylvania  had  no  voice,  and  where 
her  remonstrance  could  not  be  heard. 

On  the  19th  of  March,  1847,  a  charter  for  the 
erection  of  a  wire  suspension  bridge  was  ob- 
tained from  the  General  Assemblr  of  Virginia, 
under  color  of  which,  but  in  violation  of  the 
most  important  of  its  express  provisions,  the 
defendants  proceeded  to  erect  tneir  bridge  in 
the  manner  represented  in  the  diagram  now  ex- 
hibited to  the  court. 

An  inspection  of  that  diagram  exhibits  the 
fact  that  the  only  material  variation  between 
the  bridge  erected,  and  that  proposed  to  and 
rejected  by  Congress,  in  1844,  consists  in  a  par- 
ticular, whereby  nine  hundred  feet  of  the  river 
channel  is  wholly  cut  off  for  purposes  of  navi- 
gation. When  the  engineer,  by  whom  this 
structure  was  erected,  proposed  to  throw  a 
single  span  across  the  channel,  ninety  feet 
above  low  water,  no  one  could  have  imagined 
that  elevation  applied  to  only  one  hundred 
feet  in  width  of  the  water's  surface;  and  that 
by  an  inclined  plane  stretching  across  the 
channel  the  residue  was  to  be  cut  off.  And  yet 
such  is  this  erection.  The  highest  point  in  the 
bridge  above  low  water  level  is  ninety-two  feet 
one  and  a  half  inches:  from  that  point  it  de- 
flects four  feet  in  every  hundred,  being  at  the 
western  abutment  only  sixty-two  feet  above 
that  level.  Taking  the  highest  point  as  a  center 
of  the  highest  space,  one  hundred  feet  wide,  it 
is  at  its  extremities  only  ninety  feet  above 
water. 

This  elevation,  moreover,  is  above  the  low 
water  level  of  the  Ohio,  viz.:  eighteen  inches  in 
the  channel.  But  this  level  exists,  for  a  short 
season  only,  of  the  year;  the  height  of  water 
5S1*]  varying  forty-five  *feet  between  the  ex- 
tremes of  high  and  low  water  mark.  The  tables 
in  the  reconi  exhibit  the  height  of  water  at 
Wheeling,  each  day,  for  the  period  of  the  last 
ten  years.     From  them  we  gather — 

1st.  That  the  usual  spring  and  fall  floods, 
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in  March  and  December,  attain  the  heiglit  of 
thirty-eight  feet. 

2.  That  fioods,  ranging  from  twenty  to  thir- 
ty-eight feet,  have  occurred  in  the  months  of 
January,  February,  March,  April,  May,  June, 
July,  November  and  December,  nine  aereiml 
months  in  the  year. 

3.  That  the  duration  of  these  floods 
from  two  to  ten  days. 

Regard  to  those  facts  has  always 
deemed  of  vital  importance  in  the  consideratioiL 
of  bridging  navigable  waters.  Thus  the  ^rire 
suspension  bridge  over  the  Menai*  Straits^, 
swings  clear  one  hundred  feet  above  high  wm- 
ter;  the  Tweed  Bridge  is  the  same  elevsktion; 
the  Freyburg  Bridge  spans  the  channel  at  an 
elevation  of  one  hundred  and  twenty-seven  feet 
above  high  water  (Sanders'  Report);  and  on  a 
late  occasion  of  erecting  a  railway  bridge  over 
the  Menai  Straits,  the  Lords  of  Admiralty  re- 
quired the  structure  to  be  one  hundred  feet 
above  high  water,  the  whole  wfdth  (2,800  feet) 
of  the  channel.  Quarterly  Review,  October, 
1849.  Stem  adherence  to  this  requisition  led  to 
the  most  brilliant  achievement  of  science  since 
the  days  of  Sir  Isaac  Newton.  AVhile  the  Con- 
way Tubular  Bridge  will  stand  as  a  monument 
of  genius,  overcoming  natural  obstacles  to  ac- 
commodate navigation,  the  AVheeling  bridge 
hangs  an  obstruction  to  navigation,  copied,  by 
its  engineer,  from  the  miserable  expedient  of  aj 
South  American  Indian,  its  original  iuTentor.     f« 

With  utter  disregard  to  the  principles  of 
science  and  the  exigencies  of  commerce,  low 
water  level  is  taken  as  the  basis  of  eleratioa 
for  the  Wheeling  Bridge,  and  upon  usual  floods 
only  a  space  one  hundred  feet  in  width  by  fifty 
in  height  is  allowed  for  the  passage  of  vessels 
ascending  and  descending  the  Ohio  lUver — 
through  that  space  the  commerce  of  the  most 
navigable  river  in  the  world  is  compelled  to 
stoop  and  dodge  in  high  floods. 

The  extent  of  departure  from  the  principles 
of  art,  the  engagements  of  the  parties,  and  the 
obligations  of  law,  will  be  seen  in  the  follow- 
ing considerations: 

1st.  It  is  an  ordinary  wire  suspension  bridge, 
which,  over  a  channel  like  the  Ohio,  is  con- 
demned bv  one  of  the  most  distin^ished  en- 
gineers of  this  country,  whose  opinion,  from 
his  official  employment  as  superintendent  of 
the  improvements  of  navigation  on  the  Western 
waters,  is  entitled  to  great  weight. 

"I  have  no  hesitation  in  giving  the  opinion 
that  ordinary  *wire  suspension  bridges  [*5S9 
are  not  well  adapted  to  the  bridging  of  the 
Ohio;    and  in   view  of  the   excessive  ranges^ 
from  extreme  low  to  extreme  high  water,  rang- 
ing as  they  do,  from  thirty -flve  to  sixty- five 
feet  at  different  points,  I  am  persuaded  that 
none  but  truss  frame  bridges,  with  suitable 
draws  at  one  or  both  extremities,  or  at  suitable 
intermediate  points,  are  properly  adapted  to 
brid^ng  the  Ohio.    Hence,  1  am  decidedly  of 
opinion  that  wire  suspension  bridges  are  neither 
expedient  nor  applicable  in  bridging  the  Ohio  or 
any  other  of  the  main  navigable  rivers  of  the 
West,  liable  as  they  all  are  to  excessive  changes 
in  the  elevation  of  their  surfaces  and  the  depth 
of  their  fioods.**     Col.  Long's  Depositioii,  pp. 
139,  140. 

2d.  It  is  an  inclined  plane  thrown  across  a 
swift  stream  of  ever-varying  surface,  the  cur- 
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*«nt  setting  west  towards  the  lowest  point  of 
the  bridge,  rocks  fringing  the  highest  point  on 
the  east,  with  nothing  to  mark  the  depth  below, 
or  the  space  above  the  surface,  no  two  points 
at  the   same  level,  and  nothing  to  guide  the 
EiaTig|ator   in  the  perils  that  thus  beset  him. 
This  inclined  plane  is  placed  so  low  as  on  spring 
floods  to  leave  a  clear  headway  of  only  fifty 
feet  by  one  hundred  in  a  natural  channel  one 
thousand  and  ten  feet  wide,  over  the  whole  of 
which  vessels  have  hitherto  been  accustomed  at 
all  hours,  in  all  weather,  to  pass  safely,  but 
where  now  the  obscurity  of  tog  and  darkness, 
the  force  of  the  current,  or  accident  in  the  com- 
plicated machinery  of  a  steamboat,  expose  it 
to  shipwreck. 

3d.  It  not  only  forbids  all  advance  or  im- 
provement in  the  size  and  dimensions  of  ves- 
sels, but  forces  them  back  ten  years,  making 
the  dimensions  of  the  Louisville  Bridge  and  the 
condition  imposed  by  the  falls  of  the  Ohio,  the 
standard  of  steamboat  architecture  and  navi- 
gation. 

That  in  these  respects,  also,  such  a  bridge  la 
against  all  example  and  rule,  I  shall  now  pro- 
ceed to  show,  by  the  highest  authority  in  the^ 
science  of  engineering.  ^ 

** Among  the  considerations  that  should  be 
held  up  to  view,  in  throwing  bridges  across  the 
Ohio,  it  may  be  stated  that  the  bridge  shall 
offer  no  serious  obstruction  to  the  navigation  of 
the  river  by  steamboats  or  other  craft,  accord- 
ing to  existing  peculiarities  of  such  boats  or 
craft,  and  to  sound  considerations  of  probable 
improvement  in  the  size  and  character  of  such 
boats  and  craft."  Col.  J.  J.  Abert,  Chief  of 
Top.  Bureau,  Record,  p.  124. 

*In  selecting  a  plan  for  a  bridge  over  the 
east  branch  (of  the  Ohio  at  Wheeling),  full  re- 
gard must  be  had  to  the  interests  of  the  navi- 
gation of  the  Ohio,  which  require  that  the 
bridge  should  offer  no  obstruction  to  the  pas- 
sage of  steamboats  or  other  craft,  which  nm  or 
may  hereafter  navigate  that  river."  Report 
fttS*]  on  ^Wheeling  Bridge  to  the  War  De- 
part, by  Ueuts.  Sanders  and  Dutton,  House 
Rep.  2^  Cong.  1  Sess.  No.  903. 

*The  bridge  shall  be  so  constructed  as  to  ad- 
mit, at  all  times,  without  obstruction  or  delay, 
of  the  safe  and  easy  passage  of  steamboats  of 
the  largest  dimensions."  Bill  making  an  ap- 
propriation for  a  bridge  at  Wheeling;  reported 
by  the  Committee  on  Roads  and  Canals;  House 
Report,  28th  Cong.  1st  Session,  No.  79. 

Telford's  Wire  Suspension  Bridge,  over  the 
Menai  Straits,  leaves  a  clear  level  waterway 
five  hundred  feet  wide.  The  Freyburg  Bridge 
leaves  a  clear  waterway  eight  hundred  feet 
wide.  Ellet's  Letter,  House  Rep.  24th  Cong.  No. 
«72. 

Tke  English  Lords  of  Admiralty  required 
the  Conway  Bridge  to  give  a  clear  waterway 
one  hundred  feet  above  high  water  over  the 
whole  width  of  the  channel,  2,800  feet.  Oct. 
Qoarteriy  Review,  1849,  p.  218.  In  his  first  plan 
for  a  bndge  at  Wiheeling,  submitted  to  Con- 
gress, Mr.  Ellet  proposed  a  clear  waterway 
700  feet  wide.  House  Rep.  24th  Cong.  No.  672. 
In  his  last  plan,  he  proposed  a  clear  waterway 
over  the  whole  width  of  the  channel,  and  to 
leave  the  river  entirely  unobstructed.  Ellet's 
Letter,  Dee.  29, 1843,  House  Rep.  28th  Congress, 
Ist.  Session,  No.  79. 
14  li.  cd. 


Influenced,  doubtless,  by  these  rules  and  ex- 
amples, the  Virginia  Legislature  provided  in 
the  charter  of  this  bridge: 

''If  the  said  bridge,  mentioned  in  the 
eighth  section  of  this  Act,  shall  be  so  erected 
as  to  obstruct  the  navigation  of  the  Ohio  River, 
in  the  usual  manner  of  such  steamboats  and 
other  crafts  as  are  now  commonly  accustomed 
to  navigate  the  same,  when  the  river  shall  be 
as  high  as  the  highest  floods  heretofore  known, 
then,  unless,  upon  such  obstruction  being 
found  to  exist,  such  obstruction  shall  be  im- 
mediately removed  or  remedied,  the  said  last- 
mentioned  bridge  may  be  treated  at  a  public 
nuisance,  and  abated  accordingly." 

When  this  charter  was  accepted  the  defend- 
ants and  their  engineer  thereby  admitted  the 
propriety  of  its  requisitions,  and  engaged  to 
comply  with  them.  It  was  a  part  of  their  con- 
tract, with  which  they  were  bound  to  comply. 
Agar  V.  Regent's  Canal  Coop.  77;  Blackmore  v. 
Glamorganshire  Canal,  1  Myl.  &  K.  164.  In 
total  disregard  of  all  this,  the  defendants  have 
erected  their  bridge  on  the  novel  plan  of  their 
engineer — undertaking  to  divide  inconveniences 
with  commerce  on  a  public  river,  imposing  ex- 
pense, danger  and  delay;  razeeing  its  vessels 
and  averaging  its  floods. 

"It  is  fair  to  make  a  division  of  these  incon- 
veniences, and  I  would  therefore  provide  for  a 
passage  of  fifty  feet,  and  a  flood  of  thirty-five; 
and  if  occasion  should  require  it,  allow  one  or 
two  *of  these  boats  to  lie  by  for  a  few  [*584 
hours."  Ellet's  Letter,  House  Reports,  28th 
Congress,  No.  79,  p.  4. 

Vessels  navigating  the  Ohio  are  propelled  by 
the  agency  of  wind  or  steam,  and  with  the  di* 
mensions  of  the  bridge  or  channel  thus  ascer- 
tained, it  remains  oiUy  to  examine  the  result 
upon  these  vessels. 

At  a  single  glance  it  is  apparent  that  ships 
and  sea-going  vessels,  requiring,  as  they  do, 
over  twelve  feet  draught  and  ninety  feet  above 
the  water,  are  wholly  excluded  from  navigat- 
ing the  Ohio  above  Wheeling.  By  the  evidence, 
it  is  shown  that  from  the  port  of  Pittsburg 
ships  have  been  cleared  for  foreign  ports,  laden 
with  domestic  products.  Revenue  and  war  ves- 
sels have  been  constructed  there  for  the  general 
government,  and  a  large  and  prosperous  busi- 
ness in  ship  building  and  naval  architecture  is 
springing  up.  The  bridge  at  Wheeling  neces- 
sarily involves  the  total  destruction  of  this 
business,  and  the  exclusion  of  such  vessels  and 
their  commerce  from  the  ports  of  Pennsylvania. 
Upon  steam  vessels  the  exclusion  operates  with 
but  little  less  injury. 

The  diagrams  now  exhibited  to  the  court  v/ 
represent  the  figiire  and  dimensions  of  the  Ohio 
steam  vessels.  Two  classes  are  spoken  of.  The 
first  being  large  and  swift  packets  plying  be- 
tween Pittsburg  and  Cincinnati.  The  second 
class  comprising  transient  vessels  and  those 
which,  in  the  course  of  their  business,  pass 
through  the  Louisville  Canal. 

The  first  class  average  in  length  two  hundred 
and  thirty  feet;  they  are  over  fifty  feet  wide; 
their  pilot  house  stands  forty-eight  feet  above 
the  surface  of  the  water,  and  they  require  for 
free  passage  upwards  of  seventy  feet  space. 
It  is  apparent,  then,  that  to  the  passage  of 
these  vessels  the  bridge  ofl'ers  a  total  obstruc- 
tion whenever  the  water  exceeds  twenty  feet  in 
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.height.  And  this,  it  has  already  been  shown, 
is  liable  to  occur  in  nine  several  months  of  the 
year,  and  continue  from  two  to  ten  days  at  a 
time.  Four  times,  since  this  court  commenced 
its  session,  they  have  been  obstructed.  *  The 
second  class  of  boats  are  one  hundred  and 
eighty  feet  in  length,  forty-nine  feet  wide,  with 
pilot  house  forty -seven  feet  above  the  water, 
and  chimneys  over  sixty  feet  high. 

Upon  the  spring  and  fall  floods,  ranging 
from  thirty  to  thirty-eight  feet,  the  passage  of 
these  boats  will  also  be  prevented.  It  is  said 
this  class  ar6  provided  with  machinery  for 
lowering  a  portion  of  their  chinmeys.  And  to 
they  are;  but  the  proof  exhibits  that  this  ma- 
chinery has  been  resorted  to  as  an  expedient  in 
order  to  avoid  the  obstruction  of  the  Ohio  falls, 
by  passing  through  the  canal  at  Louisville. 
And  it  is  insisted  oy  these  defendants  that  all 
boats  passing  to  and  from*  Pittsburg  shall  be 
585*]  subject  to  *the  same  condition;  impos- 
ing upon  navigation  between  Wheeling  and 
Pittsburg  the  disadvantages  of  a  great  natural 
obstacle  like  the  falls  of  Louisville. 

Different  opinions  have  been  expressed  by 
witnesses  on  the  subject  of  lowering  chimneys. 
A  few  observations  in  connection  with  the 
draughts  now  before  the  court,  will  here  be 
made. 

Two  plans  of  lowering  are  described.  By 
the  first,  a  few  joints  of  chimney  at  the  top, 
tuminff  on  a  hinge,  are  lowered  sufficiently  to 
pass  through  the  Louisville  Bridge.  But  this 
mode  is  confined,  as  evidently  it  must  be,  to 
cases  where  a  short  piece  of  small  diameter  and 
light  weight  is  to  be  lowered.  Yet,  even  in 
these  cases,  it  is  spoken  of  as  being  a  trouble- 
some, expensive  and  dangerous  duty.  Hinges 
have  broken  and  chimneys  fallen  and  crushed 
the  decks;  officers  and  men  on  the  deck  are  ex- 
posed to  danger  at  night  in  windy  and  stormy 
weather.  The  packet  chimneys,  weighing  from 
2,500  to  3,000  pounds,  and  five  feet  in  diameter, 
require  a  different  management.  For  lowering 
these,  the  only  mode  suggested  is  by  the  use 
of  hinp^es  at  the  hurricane  deck.  Let  us  con- 
sider, then,  the  condition  of  one  of  these  pack- 
ets in  effecting  its  passage  on  high  water. 

Through  the  Louisville  Canal,  boats  pass 
slowly  with  steam  and  fire  down,  with  no 
opposing  currents  and  no  skill  required  to  direct 
their  course.  The  whole  force,  skill  and  atten- 
tion of  officers  and  crew,  may  there  be  devoted 
to  lowering  the  chimneys.  But  boats  descend 
the  Ohio  River  at  the  rate  of  from  fifteen  to 
twenty  miles  per  hour;  and  upon  a  current  run- 
ning between  Zane*s  Island  and  the  Virginia 
shore  at  the  rate  of  five  to  dght  miles  an  hour, 
which  shortly  above  the  bridge,  sets  strongly 
out  from  the  main  shore  to  the  island,  thus  in- 
clining boats  to  the  lower  part  of  the  bridge. 
See  depositions  of  Duval  and  others. 

The  boats,  moreover,  usually  arrive  at  the 
bridge  in  the  night  season.  When,  therefore, 
their  chimneys  are  to  be  lowered,  supposing  it 
even  possible  by  mechanical  contrivances  and 
skill,  the  task  is  to  be  accomplished  under  the 
most  formidable  dangers.  Upon  a  slippery 
deck,  over  boilers  of  steam  and  fiery  furnace, 
contending  with  wind  and  current,  the  boat 
must  be  guided  through  a  narrow  space  of  one 
hundred  feet  in  width,  while  huge  chimneys, 
three  tons  in  weight,  are  to  be  lowered  to  the 
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deck.  It  is  plain  that  any  accident,  under  tbese 
circumstances,  involves  hazard  and  destruction 
to  life  and  property,  exposing  officers,  passen- 
gers and  crew  to  disaster  and  death  in  the  most 
appalling  form.  Numerous  instances  of  casual- 
ties are  spoken  of  by  the  witnesses,  that  have 
happened  on  the  small  boats  passing  bridges  on 
the  Monongahela  and  in  the  Louisville  CanaL 
What,  then,  is  to  1^  apprehended  at  the  Wheel- 
ing Bridge  on  the  Ohio  River,  if  the  packeta  are 
to  be  subjected  to  such  condition?  Upon  the 
'evidence  in  this  case,  there  is  no  room  [*53< 
to  doubt  the  consequences  that  must  ensue. 

With  these  general  observations,  I  proceed  to 
examine  the  evidence  in  detail.  In  the  original 
answer  it  is  admitted  that  there  are  boats  that 
cannot  pass  the  bridge.  The  first  supplemoital 
answer  admits  that  there  are  six  boats,  the 
owners  of  which  refuse  to  remodel  their  chim- 
neys, so  as  to  enable  them,  in  case  of  a  freshet* 
to  pass  under  the  bridge.  In  their  memorial  of 
January  1st,  1849,  ''calling  upon  the  Legislature 
of  the  State  so  to  amend  their  charter  as  to 
sanction  by  law  the  height  fixed  by  the  board 
of  managers,"  it  is  admitted  that  on  a  rise  of 
thirty  feet,  a  few  of  the  larger  class  of  boats 
''will  be  compelled"  to  lower  their  chimneys. 
On  a  rise  of  twenty-five  feet,  still  fewer  boats 
will  be  compelled  to  do  so.  On  a  flood  of  twen- 
ty feet,,  from  five  to  six  boats  "will  be  required 
to  lower  their  chimneys."  It  is  also  confessed 
that  the  requisition  imposes  "little  trouble" 
and  a  "small  additional  expense." 

The  fact  being  thus  confessed  bv  the  defend- 
ants, that  the  bridge  will  arrest  the  passage  of 
boats,  impose  the  condition  of  "remodeling 
their  chimneys,"  exact  the  duty  of  lowering 
them  in  order  to  pass,  and  incur  by  this  requi- 
sition trouble  and  expense,  the  right  comes  in 
question. 

That  no  state  could  grant  authority  so  to< 
interfere  with  vessels,  regulated  and  licensed 
pursuant  to  the  Acts  of  Congress,  and  navigat- 
ing a  river  over  which  Congress  had  extended 
its  protection  as  to  boaU,  commerce  and 
bridges,  has  already  been  shown.  That  Vir- 
ginia neither  assumed  nor  delegated  such  au- 
thority by  their  charter,  appears  from  its 
terms.  That  the  defendants  knew  they  had  no 
lawful  authority,  is  proved  by  their  calling  on 
the  Legislature  to  amend  their  charter  and 
sanction  by  law  the  height  of  their  bridge. 

But  several  groimds  of  justiflcation,  or  rather 
excuse,  are  urged.  That  the  only  boats  ob- 
structed by  the  bridge  have  unusually  high 
chimneys,  and  "belong  to  Pittsburg,  the  rival 
of  Wheeling  in  commerce  and  manufacturas** 
That  the  height  of  steamboat  chimneys  has 
been  increased  since  the  date  of  the  brid^ 
charter.  That  the  boats  obstructed  are  few  in 
number.  That  the  obstruction  seldom  happens, 
and  only  for  short  periods.  That  the  height  of 
the  chimney  is  unnecessary;  or  if  necessary, 
may  be  lowered  to  pass  the  bridge. 

To  each  of  these  points  of  defense,  the  evi- 
dence furnishes  a    specific  .and  conclusive 
swer. 


(Mr.  Stanton  then  entered  into  a  critical 
amination  of  the  evidence  and  proceeded.) 

Without  pursuing  this  branch  of  the  subject 
further,  it  is  evident  that  a  more  serious  ob- 
struction to  the  navigation  of  the  *Ohio,  [*5S7 
by  steam  vessels  as  well  as  ships,  could  not 
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have  been  derised  by  the  art  of  man.     And» 
upon    the    authorities   already   adduced,   it   is 
manifest  that  the  charter  under  which  the  de- 
fendants  claim,  if  it  authorized  such  erection, 
beluga  a  state  enactment,  which,  in  its  opera- 
tion, pr(;8cribe8  regulations  for  commerce  con- 
flicting \rith  those  of  Congress,  such  charter  is 
against  the  Constitution  of  the  United  States, 
and  is  absolutely  void.    And  all  considerations, 
as  to  the  practicability  of  changing  and  adapt- 
ing the  structure  and  machinery  of  steamboats, 
8o  as  to  pass  the  bridge,  are  wholly  unavailing 
to  the   defendants,  for  Congress,  having  regu- 
lated these  vessels,  appointed  an  inspector,  pre- 
scribed their  machineiy,  and  the  duties  of  offi- 
v^T%  and  crew,  and  granted  them  a  license  to 
ravigate  the  river,  no  individual  nor  state  has 
any  authority  to  require  a  change  of  such  ma- 
chineryy    nor  impose  the   performance  of  any 
duty,  nor  for  a  single  moment  direct  or  arrest 
their  course;  and  hence  it  follows  that  as  this  is 
undertaken  and  accomplished  by  the  Wheeling 
Bridge,  it  is  an  unlawful  obstruction  of  naviga- 
tion  on   the  Ohio  River. 

The  injury  resulting  to  the  State  of  Penn- 
sylvania from  this  unlawful  obstruction  is  of 
the  utmost  magnitude.  Occupying  a  central^ 
position  resting  eastward  on  the  Atlantic,  north 
on  the  Lakes,  flanking  on  the  Ohio,  by  it  she 
is  connected  with  the  Gulf  and  the  vast  regions 
of  the  West  and  South.  She  thus  enjoys  a  posi- 
tion for  foreign  and  domestic  commerce  more 
fsTorable  than  any  other  in  the  Union.  From 
the  earliest  period  these  advantages  were  culti- 
rated,  she  became  a  navigating  State;  the  en- 
ergies and  enterprise  of  her  people  were  devot- 
ed to  navigation  and  commerce.  By  her  own 
canals  connecting  the  lakes  and  the  Atlantic 
with  the  Ohio,  she  possesses  channels  for  water 
transportation,  more  important  than  can  be 
possessed  by  any  state  on  the  continent.  By 
steamboats  navigating  the  Ohio  she  has  inter- 
eoQTse  with  all  the  States  lying  west  and  south 
of  her;  and  by  the  same  hi^^way,  commerce 
with  foreign  nations,  passing  through  the  Gulf 
and  the  Mississippi,  reaches  her  gates,  to  be 
transported  eastward  through  the  channels  she 
has  opened.  Across  this  thoroughfare,  within 
fifty  miles  of  her  border,  the  Wheeling  Bridge 
interposes  its  barrier.  By  it  her  communication 
with  New  Orleans,  St.  Louis,  Cincinnati,  and 
all  the  region  west  and  south  of  her,  is  inter- 
cepted; and  the  commerce  flowing  between 
them  and  her  public  works  is  interrupted,  ex- 
posed to  danger,  delay,  and  is  at  times  wholly 
cut  off.  The  admission  b^  defendants,  that  ob- 
struction of  the  Ohio  River,  from  any  cause, 
would  injuriously  affect  her  public  works,  is 
evidently  true;  and  equally  plam  ia  it  that  such 
obstruction  must  injuriously  affect  every  inter- 


and  of  the  Pacific  coast,  are  brought  in  steam* 
boats  along  the  Ohio  to  the  western  end  of  her 
canals  at  Pittsburg,  thence  to  be  transported 
through  them  to  Philadelphia,  for  an  eastern 
and  foreign  market.  Foreign  merchandise  and 
eastern  manufacturers,  received  at  Philadelphiay 
are  transported  by  the  same  channel  to  Pitts- 
burg, thence  to  be  carried  south  and  west,  to 
their  destination,  in  steantboats  along  the  Ohio. 
If  these  vessels  and  their  commerce  are  liable 
to  be  stopped  within  a  short  distance  as  they 
approach  the  canals,  and  subject  to  expense, 
delay,  and  danger,  to  reach  them,  the  same  con- 
sequences to  ensue  on  their  voyage  departing, 
the  value  of  these  works  must  be  destroyed. 
This  result  is  confessed  by  the  defendants  to  be 
a  necessary  consequence  of  obstruction  to  the 
Ohio  River  from  any  cause. 

"They  have  no  doubt  that  the  navigation  of 
the  Ohio  River  is  important  to  the  works  above 
referred  to,  and  that  the  value  thereof  would 
be  affected  injuriously,  if  from  any  cause  the 
passage  of  steamboa4:s  from  the  City  of 
Pittsburg,  downwards,  were  obstructed  or  im- 
peded." 2d  Supplemental  Answer,  Record,  p. 
42. 

That  the  passage  of  steamboats  to  and  frosa 
Pittsburg  is  obstructed  and  impeded  by  the 
Wheeling  Bridge,  has  also  been  shown  by  the 
admissions  already  quoted. 

.  .  .  "Six  boats,  the  owners  of  which  re- 
fuse to  remodel  their  chimneys  so  as  to  enable 
them,  in  case  of  a  freshet,  to  pass  under  the 
bridge,  belong  to  Pittsburg,  the  rival  of  Wheel- 
ing in  commerce  and  manufactures."  Supple- 
mental Answer,  Record,  p.  44. 

"A  few  of  the  larger  class  of  boats  at  such  a 
stage  (thirty  feet)  of  water,  will  be  compelled 
to  lower  their  chinmeys."  MenL  to  Virginia 
Legislature,  Record,  p.  56. 

It  has  been  seen  that  the  six  boats  referred  to 
are  the  carriers,  between  Pittsbure  %nd  Cincin- 
nati, of  three  fourths  of  the  trade  and  travel 
transported  by  the  Pennsylvania  Canal. 

The  large  class  spoken  of  are  the  carriers 
from  New  Orleans  and  St.  Louis.  Too  large 
for  the  canal,  these  boats  can  reach  Pittsburg 
and  depart  only  on  high  water.  Too  large  for 
Ihe  bridge,  they  can  pass  Wheeling  only  on  low 
water.  They  are  thus  excluded  from  Pittsburg 
by  a  natural  obstruction  at  Louisville,  one 
•portion  of  the  year,  and  for  the  re-  [♦6S9 
mainder  by  an  artificial  obstruction  at  Wheel- 
ing. To  surmount  both  obstructions  the  same 
condition  is  imposed — ^"compelled  to  lower  their 
chimneys." 

By  their  own  confession,  then,  the  defend- 
ants, with  their  cables  stretched  over  the  chan- . 
nel,  produce  the  same  result  as  if  rocks  were' 
sunk  in  its  bed.     Between  the  Pennsylvania 
that  a  state  can  possess,  or  that  she  is^/^anal  and  Louisville,  a  distance  of  seven  hun- 
SS8*]  bound  to  ^cherish  and  defend.    This  in-  ]  dred  miles,  no  obstruction  has  hitherto  existed. 
jury  may  be  considered  in  respect,  ^  Between  Pittsburg  and  Cincinnati,  with  which 


1st.    To  the  persons  and  property  of  her  citi 
zens. 

2d.  To  ber  sovereignty  and  eminent  domain. 

3d.  To  her  ports. 

4th.  To  the  revenue  of  her  public  works. 

(We  must  pass  over  the  discussion  of  the  first 
of  these  points,  and  proceed  to  the  last.) 

To  the  public  works  of  Pennsylvania,  the  in- 
jury occasioned  by  this  obstruction  is  deep  and 
lasting.  The  products  of  the  South  and  West, 
14  14.  ed. 


one  half  of  her  commerce  is  transacted,  this  ar- 
tificial obstruction,  equal  to  the  Louisville  falls, 
is  placed  within  fifty  miles  of  her  borders,  in- 
terposing between  her  ports  and  every  other  to 
which  her  commerce  extends.  Nay,  more — ^to 
remove  obstructions  in  the  Ohio,  Congress,  at 
the  solicitation  of  the  Pennsylvania  Legisla- 
ture, has  appropriated  many  millions  of  dollars 
(4  U.  S.  Stat.  32),  and  within  twelve  months 
before  this  bridge  was  oommenced,  one  hundred 
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and  thirty  thousand  two  hundred  dollars  were 
•expended  for  that  purpose  between  Wheeling 
«nd  Pittsburg.  Col.  Albert's  Deposition,  p. 
126. 

Thus  it  appears  that  while  Congress  has 
been  expending  public  money  in  improving 
navigation,  the  defendants  have  spent  their 
own  in  obstructing  it,  with  much  more  effect- 
ual purpose. 

From  the  admissions  of  the  defendants  as  to 
the  obstruction  created  by  their  bridge,  and  its 
injury  to  the  property  of  Pennsylvania,  atten- 
tion may  now  be  turned  to  the  other  evidence 
on  the  same  subject. 

Report  of  the  Board  of  Canal  Commissioners. 

**The  board  fully  concur  in  the  views  ex- 
pressed by  the  collector  as  to  the  injurious  ef- 
fects which  the  construction  of  the  bridge  at 
Wheeling  must  necessarily  produce  upon  the 
revenues  of  the  Commonwealth,  derived  from 
the  main  line  of  her  public  works.  If  the  repre- 
sentation be  true  that  the  bridge  referred  to 
prevents  the  passage  of  the  lar^e  class  of 
steamboats,  which  can  only  run  in  times  of 
high  water,  then  the  State  ought  to  take  every 
legal  step  to  procure  the  removal  of  the  ob- 
struction. It  18  unnecessary  for  the  board  to 
present  to  the  senate  any  argument  to  prove 
that  such  an  impediment  to  the  free  navigation 
of  the  Ohio  will  materially  affect  the  interests 
of  Pennsylvania."    Record,  p.  421. 

Report  of  the  State  Treasurer. 

''It  becomes  my  duty  to  call  your  attention 
to  the  bridge  lately  constructed  across  the 
River  Ohio  at  Wheeling;  threatening,  as  it  does, 
to  interfere  with  the  business  and  enterprise  of 
Pittsburg,  whose  commercial  prosperity  is  so 
640*]  essential  to  the  productiveness  •of  our 
main  line  of  canal.  Should  the  price  of  freights 
to  and  from  Pittsburg,  by  the  river,  be  en- 
hanced in^  the  smallest  degree  by  destroying 
the  competition  between  the  large  and  small 
boats,  it  will  result  injuriously  to  the  business 
of  the  canal,  and  prejudicial  to  the  enterprise 
of  a  city  whose  manufacturing  wealth  and  com- 
merce are  too  valuable  to  the  State  to  be  jeop- 
ardized." State  Treasurer's  Annual  Report,  p. 
12. 

''Annual  receipts  of  main  line,  $1,238,720.- 
05."    Id.  p.  60. 

The  views  thus  expressed  by  the  public  offi- 
cers of  Pennsylvania  and  of  the  general  govern- 
ment, are  sustained  by  the  knowledge  and  ex- 
perience of  business  men. 

Mr.  Stanton  proceeded  to  comment  on  other 
testimony,  and  then  contended  that  the  bridge 
might  have  been  constructed  so  as  not  to  ob- 
struct navigation.  He  then  examined  the  value 
of  the  bridge  as  a  means  of  transit  from  shore 
to  shore,  and  afterwards  the  ri^ht  of  the  State 
to  sue  in  her  corporate  capacity,  for  injuries 
operating  immediately  upon  the  persons,  prop- 
erty, and  business  of  the  citizens  of  Pennsyl- 
vania: and  also  for  those  which  operate  direct- 
ly upon  the  State. 

The  right  to  relief  at  her  own  suit  being 
shown,  its  form  remains  to  be  mentioned 
Abatement  by  injunction  is  prayed.  And  for 
these  reasons:  Abatement  is  a  remedy  which 
the  law  allows  persons  injured  by  a  nuisance  to 
administer  for  their  own  relief;  but  to  avoid 
strife  and  contention  that  thence  might  ensue, 
258 


courts  of  equity  have  assumed  jurisdiction  to 
administer  that  specific  remedy. 

The  grounds  of  equitable  jurisdiction  for 
abatement  by  injunction,  are  precisely  tho«e 
occupied  herein  by  the  State. 

"The  ground,"  says  Mr.  Justice  Story,  "^or 
this  jurisdiction  in  cases  of  purpresture,  as  well 
as  nuisance,  undoubtedly  is  their  ability  to  give 
a  more  complete  and  perfect  remedy  than  is  al- 
lowable at  law,  in  order  to  prevent  irreparable 
mischief,  and  also  to  suppress  oppressive  and 
vexatious  litigation.     In  the  first  place   thej 
can  interpose,  as  the  courts  of  law  cannot,  to 
restrain  and  prevent  such  nuisances  threatened 
or  in  progress,  as  well  as  those  already  existing. 
In  the  next  place,  by  a  perpetual  injunction 
the  remedy  is  made  complete  through  all  future 
time.    Whereas  an  information  or  indictment 
at  the  common  law  can  dispose  only  of  the 
existing  nuisance,  and  for   future    acts     new 
prosecutions   must  be  brought.     In   the   next 
place,  the  remedial  justice  in  equity  may  be 
prompt  and  immediate  before  irreparable  mis- 
chief is  done;  whereas  at  law  nothing  can  be 
done  except  after  trial  and  upon  the  award  of 
judgment."     2  Story's  Equity,  203;  see,  also, 
cases  cited  in  the  brief. 

Obstruction  of  water-courses  are  cases  <*^lHi^ 
for  this  remedial  interposition  of  courta  en 
equity.    2  Story's  Equity,  206. 

*It  needs  no  argument  to  show  that  [*541 
the  injury  in  question,  as  it  is  great  in  magni- 
tude, is  also  most  clearly  within  the  class  of 
what  are  known  as  irreparable  injuries.  In  tha 
first  place,  being  an  injury  to  trade,  the  full  ex- 
tent of  injury  cannot  be  measured  in  damages, 
any  more  than  in  cases  of  nuisance  to  health, 
it  can  be  ascertained  how  many  months  or 
weeks  or  hours  life  may  be  shortened.  In  the 
second  place,  it  is  unceasing  and  without  end. 
While  the  water  flows  and  the  bridge  stands  the 
injury  continues.  The  mischief  is  not  only  ir- 
reparable, but  the  litigation  to  which  it  must 
lead  would  be  vexatious  in  the  last  degree. 
The  strife  and  contention  that  must  follow,  are 
also  of  the  most  serious  character. 

It  is  the  specific  penalty  prescribed  by  the 
charter,  the  terms  upon  v  hich  the  defendants 
obtained  permission  to  er-M;t  their  bridge,  the 
agreement  entered  into.  That  Virginia  hma 
since  chosen  for  herself  to  waive  that  penalty, 
can  make  no  diflference  as  to  the  equities  of 
other  parties.  This  remedy  is  still  in  the  char- 
ter: 'If  the  bridge  shall  be  so  erected  as  to 
obstruct  navigation,  the  said  bridge  may  be 
treated  as  a  public  nuisance  and  abated  ac- 
cordingly."   Charter  of  Wheeling  Brid^. 

It  is  said  that  before  injunction  a  trial  at  law 
should  be  awarded.  But  trials  at  law  are 
awarded  only  where  facts  are  contested;  and 
cases  of  nuisance  are  excepted  from  the  benefit 
even  of  this  rule,  "If  the  thing  sought  to  be 
prohibited  is  in  itself  a  nuisance,  the  court  will 
interfere  to  stay  irreparable  mischief,  withoat 
waiting  the  result  of  a  trial."  Shelford  on 
Railways,  431.  But  what  facts  are  here  to  be 
ascertained?  The  highway,  the  obstruction, 
the  injury,  are  confessed  on  the  record.  The 
whole  defense  rests  simply  upon  legal  excep- 
tions, leaving  no  fact  to  be  tried. 

The  Acts  of  Pennsylvania  authorizing  bridges 
within  her  own  territory  are  urged  in  defense. 
To  this  it  IB  sufficient  to  remark,  that  the  equi- 

Howard  tS. 


1851 


Stats  or  Pennsylvania  v.  The  Wheeling,  etc.,  Bridge  Co.  et  al. 


541 


table  doctrine  of  set-off  has  never  been  applied 
to  cases  of  nuisance.  And  if  it  were,  the 
bridges  on  the  Alleghany  and  Monogahela  are 
not  a  fair  equivalent  for  the  navigation  of  the 
Ohio,  Mississippi,  and  their  branches,  cut  off 
by  the  Wheeling  bridge.  When  complaint  is 
made  or  injury  shown  from  these  bridges,  then 
will  be  time  to  show  their  defense.  With  this 
case,  and  the  matters  here  involved,  they  have 
nothing  to  do. 

The  State  is  also  charged  with  laches — stand- 
ing by  and  witnessing  without  objection  the 
defendants  expend  their  money.  This  is  a 
strange  charge,  when  it  is  remembered  that 
Pennsylvania  met  these  defendants  in  Con- 
gress, and  there  urged  her  specific  objections, 
resisted  and  defeated  a  bill  for  the  erection  of 
542*]  *the  bridge  that  had  been  introduced 
by  the  member  from  Wheeling,  before  her  re- 
monstrance reached  Washington. 

She  oould  not  follow  them  into  the  Legisla- 
ture of  Virginia.  And  if  she  had  done  so,  her 
rights  were  sufficiently  guarded  by  the  14th 
section  of  their  charter.  Its  violation  was  not 
to  be  presumed.  But  when  it  became  mani- 
fest that,  in  defiance  of  its  provisions,  the  river 
was  about  to  be  obstructed,  the  law  officer  of 
the  State,  her  Attorney-General,  promptly  ap- 
pealed to  this  tribunal.  What  charge  of  laches 
could  be  more  unfounded?  Pending  these  pro- 
ceedings, in  the  fancied  belief  that  an  advan- 
tage would  be  ^ined  thereby,  the  work  was 
hurried  on  to  its  completion.  Warning  was 
given,  by  the  learned  judge  before  whom  the 
motion  was  made,  that  no  equity  would  be 
thus  gained,  but  that  if  found  a  nuisance  the 
bridge  must  be  abated.  And  this  was  made 
one  of  the  grounds  for  then  denying  the  mo- 
tion. Judge  Crier's  Opinion.  Abatement  is 
the  only  remedy  that  can  save  the  public 
works  of  Pennsylvania  from  irreparable  in- 
jury. It  is  the  condition  upon  which  the  de- 
fendants in  their  own  wrong  obstructed  this 
highway,  and  it  is  the  penalty  pronounced  by 
Virginia  for  infringing  the  rights  of  naviga- 
tion. 

These  rights  Pennsylvania  might  protect  by 
abatement  of  this  nuisance  by  her  own  act. 
But  the  Constitution  established  this  tribunal 
as  one  of  dignity,  wherein  a  state  might  sue 
and  obtain  redress  by  due  course  of  law.    Its 
powers  and  duties  are  defined  in  No.  80  of  the 
Federalist,  and  in  the  Constitution  by  terms  of 
the  most  wide  and  general  signification,  extend- 
ing to  ^'all  those  cases  which  involve  the  peace 
of  the  confederacy,  whether  they  relate  to  the 
Intercourse  between  the  United  States  and  for- 
eign   nations,    or    between    the    States    them- 
selves."   Comment  upon  these  terms  from  me 
would  be  superfluous.    They  embrace  the  very 
case  DOW  before  the  court,  than  which  none 
can  be  conceived  more  directly  or  deeply  in- 
Tolving  the  peace  of  the  confederacy.    It  pre- 
sents no  Question  of  abstract  rights,  but  one  of 
artnal  ezutine  vested  rights,  essential  to  the 
existenee  of  the  State  and  the  welfare  of  her 
people.    Her  rights  of  commerce  extending  be- 
tween the  several  States;  the  right  of  naviga- 
tion apon  a  public  river;  the  use  of  a  highway 
upon  which  the  value  of  internal  improvements, 


costiag  over  forty  millions  of  dollars,  depends^ /vaded  by  congressional  enactment,  the  banner 

Upon  these  considerations  the  State  of  Penn-    of  disunion  has  been  unfurled  in  the  South.    In 

aylvania  prosecutes  this  suit.    Declaring  it  to    the  North  and  East,  bordering  states,  asserting 
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be  consistent  with  her  character  to  seek  a 
peaceful  remedy,  her  Legislature,  by  unanimous 
vote  in  both  branches,  adopted  the  following 
resolutions,  in  obedience  to  which  I  now  appear 
before  this  court: 

"Be  it  resolved,  by  the  Senate  and  House 
of  Representatives  of  the  Commonwealth  of 
Pennsylvania,  in  General  Assembly  *met  [*543 
— ^That  the  free  and  uninterrupted  navigation 
of  the  Ohio  River  as  a  common  highway,  is  a 
right  belonging  to  the  citizens  of  Pennsylvania, 
which  being  essential  to  the  prosperity  of  the 
State,  it  is  the  duty  of  the  Commonwealth  to 
assert  and  defend. 

'^hat  the  proceedings  in  behalf  of  said  State, 
instituted  by  her  Attorney-General  in  the  Su- 
preme Court  of  the  United  States,  and  now 
pending  therein,  against  the  Wheeling  and  Bel- 
mont Bridge  Company,  to  abate  the  nuisance 
occasioned  by  their  bridge  lately  erected  across 
said  river,  be  prosecuted  to  final  judgment,  de- 
cree and  execution  for  abatement  of  said  nui- 
sance.'' 

Having  thus  presented  my  proposition  in  its 
various  branches,  I  feel  that  it  is  not  needful 
for  me  to  urge  upon  this  court  the  important 
considerations  which  necessarily  arise  from  the 
case,  considerations  affecting  not  only  life  and 
property  to  an  immeasurable  extent,  but  vast 
commerce,  essential  state  rights,  and  the  peace 
of  the  confederacy.  They  will  present  them- 
selves to  the  court  with  more  force  than  I 
could  urge  them..  I  know  not,  sir,  that  it  be- 
comes me  to  say  more  in  this  behalf.  This  only 
I  will  add: 

In  1765  a  distinguished  son  of  Pennsylvania, 
Dr.  Rittenhouse,  first  conceived  the  plan  of  her 
great  works,  connecting  the  waters  of  the  Lakes 
and  the  Atlantic  with  the  Ohio  River.  Seventy 
years  elapsed  before  the  resources  of  the  State 
were  equal  to  such  an  undertaking.  But  once 
commenced,  it  was  accomplished.  While  all 
other  works  tending  to  the  same  object  halted 
east  of  the  Alleghanies,  Pennsylvania  forced  her 
way  through;  thus  opening  a  cheap,  easy  and 
secure  water  transportation  from  the  Gulf  and 
the  Rocky  Mountains  to  the  Atlantic  seaboard. 
But  no  sooner  had  this  mighty  work  been  com- 
pleted, and  its  revenues  commenced  to  replen- 
ish the  exhausted  treasury  of  the  State,  and 
a  prosperous  commerce  to  reimburse  her  citi-. 
zens  for  their  heavy  taxation,  than  the  fla- 
gitious scheme  is  undertaken  to  cut  her  off 
from  the  Ohio  by  a  bridge  at  Wheeling,  within 
fifty  miles  of  her  borders. 

When,  to  prevent  so  great  a  wrong,  she  ap- 
peals to  the  Supreme  Court;  the  work  is  hur- 
ried on;  and  pending  her  application  for  an 
injunction,  iron  cables  are  stretched  across  the 
channel  of  a  navigable  river,  interrupting  ves- 
sels arriving  and  departing  from  the  ports  of 
Pennsylvania.  And  before  she  can  be  heard 
in  this  tribunal,  her  vessels  are  stopped  on  a 
public  highway,  their  cargo  and  passengers 
discharged  at  Wheeling,  and  Pennsylvania  ports 
shut  up.  For  less  ii^ries  than  these,  states 
have  been  heretofore  prompt  to  redress  their 
own  wrongs,  and  have  rushed  swiftly  to  war. 
Even  under  our  government,  in  *de-  ["544 
fense  of  commercial  rights,  supposed  to  be  in- 
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navigation  privil^ros,  hare  resorted  to  acts  of 
retoAion  and  oonnscation,  until  at  length  civil 
war  was  ready  to  burst  forth  on  their  borders 
and  range  along  their  coasts.  At  a  later  day, 
the  western  States  of  Ohio  and  Michigan,  on  a 
mere  boundary  question,  arrayed  their  mili- 
tary forces  against  each  other,  under  command 
of  their  respective  governors.  And  now,  on  a 
mere  abstract  (question,  state  is  seen  arrayed 
against  state,  with  threats  and  warlike  aspect. 

To  these,  what  a  contrast  and  example  does 
Pennsylvania  this  day  present.    Threatened  in 
her  dearest  rights,  she  makes  no  appeal  to 
N  force. 

When  the  foundations  of  this  government 
were  laid,  and  this  tribunal  established  as  its 
comer  stone,  Pennsylvania  was  there.  She 
knew  that  the  chief  object  of  the  Constitution 
was  to  substitute  the  law  of  reason  for  the  law 
of  force;  and  her  abiding  confidence  in  its  ef- 
ficacy for  every  exigency  has  never  been 
shaken.  Her  commerce  obstructed  on  a  pub- 
lic river,  her  ports  shut  up;  she  comes  this  day 
at  the  head  of  no  armed  squadrons,  with  no 
blustering  enactments  of  state  sovereignty, 
with  no  threatenings  of  disunion  upon  her  lips. 
As  becomes  the  keystone  of  the  federal  arch, 
she  seeks  first  a  peaceful  remedy.  She  ap- 
pears as  an  humble  suitor  before  civil  judges, 
sitting  upon  their  judgment  seat,  surrounded 
by  no  armed  janizaries,  by  no  imperial  guards; 
but  in  the  exercise  of  their  constitutional  func 
tions,  clothed  with  an  authority  more  potent, 
in  her  estimation,  than  an  army  with  banners. 
She  asks  them  to  protect  a  right,  deemed  the 
most  inestimable  among  all  nations,  belonging 
to  her  by  the  law  of  nature  and  of  nations; 
guaranteed  by  the  Constitution  and  the  laws 
of  Congress,  for  the  improvement  of  which  mil- 
lions of  her  treasure  have  been  lavished,  and 
upon  which  the  welfare  of  her  people  depends. 
She  asks  them,  by  simple  injunction,  to  pre- 
vent a  local  corporation  from  violating,  under 
color  of  state  authority,  a  right  that  a  world 
in  arms  could  not  wrest  from  her.  How  far 
the  wholesome  influence  of  this  example  may 
depend  upon  the  decree  herein  to  be  ren- 
dered, the  learned  members  of  this  court,  bet- 
^   ter  than  I  am,  are  able  to  judge. 

The  counsel  for  the  defendants,  in  the  brief 
which  they  filed,  made  the  following  points: 

The  questions  which  arise  in  the  cause  may 
be  classed  under  four  distinct  heads: 

I.  Those  which  relate  to  the  regularity  of 
the  proceedings  in  this  cause. 
545*]     *IL  Those  relating  to  the  original  ju- 
risdiction of  the  Supreme  Court,  in  the  case 
presented  by  record. 

III.  Those  of  a  political  character,  arising 
out  of  the  alleged  interference  with  the  free 
navigation  of  the  Ohio  River,  and  the  supposed 
regulation  of  commerce  between  the  States, 
and  preference  of  one  port  over  another. 

IV.  Those  involvinf^  the  law  in  regard  to 
nuisances,  and  the  principles  on  which  a  court 
of  eouity  will  interpose,  by  injunction,  to  grant 
relief. 

I.  Under  this  head  the  defendants  will  in* 
sist — 

1st.  That  the  order  made  by  Judge  Grier,  on 
the  1st  day  of  August,  1849,  was  not  war- 
ranted by  practice  in  courts  of  equity.  That 
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he  had  no  power  to  do  more  than  grant  or  re- 
fuse the  injunction,  and  that  the  case  hmm  be^ 
improperly  docketed. 

2d.  They  will  insist,  that  as  the  defendaata 
have  expressly  denied  under  oath  that  this  suit 
has  been  instituted  by  the  State  of  Pennsyl- 
vania, but  that  it  is  in  fact  the  suit  of  smidiy 
citizens  of  Pittsburg  who  have  undertaken  to 
use  the  name  of  that  State  for  the  purpose  of 
giving  a  colorable  jurisdiction  to  this  court 
over  the  case,  without  the  authority  first  ob- 
tained of  the  legislature  or  executive  of  Pom- 
sylvania;  and  as  the  plaintiffs  have  failed  to 
produce  any  evidence  to  show  that  the  proper 
authorities  of  Pennsylvania  have  authorized 
the  institution  of  the  suit,  the  court  should 
either  dismiss  it  or  award  a  rule  against  plain- 
tiff's attorney  to  show  by  what  authority  it  has 
been  instituted.  Maxfield's  Lessee  ▼.  iJevy,  4 
Dall.  330. 

3d.  The  original  bill  being  fatally  defective 
was  not  amendable,  the  office  of  an  amend- 
ment being  not  to  make  a  new  case,  but  to  cor- 
rect or  improve  a  bill  which  contained  grounds 
of  equitable  relief.  McMahon  v.  Fawcett»  2 
Rand.  537. 

II.  Under  this  head  defendants  will  insist, 
that  if  the  suit  has  been  regularly  docketed 
and  instituted  by  the  direction  of  the  proper 
authorities  of  the  State  of  Pennsylvania,  the 
bills  of  the  plaintiff  do  not  disclose  a  case  prop- 
erly cognizable  in  this  court.  They  show  no 
such  interest  on  the  part  of  the  State  of  Penn- 
sylvania in  the  matter  in  controversy  as  would 
make  her  a  competent  plaintiff  in  this  court. 
She  should  show,  on  the  face  of  her  bill,  a  di- 
rect and  immediate  interest  in  the  State  of 
Pennsylvania,  in  her  corporate  capacity.  A^ 
remote  consequential  injury  will  not  do;  injury 
to  her  citizens  is  not  sufiicient;  the^  are  com- 
petent plaintiffs,  and  can  seek  their  own  re- 
dress. 

2d.  The  alleged  injury  to  the  public  works 
of  Pennsylvania,  and  through  them  to  her  rev- 
enues, is  remote,  contingent  and  speculative. 
The  bridge  is  in  another  State,  and  not  within 
fifty  miles  of  any  of  her  improvements.  If  it 
should  prove  detrimental  to  tnem  by  the  great- 
er facilities  which  it  might  afford  for  crossing 
*the  river  at  Wheeling,  and  the  induce-  [*54< 
ments  which  it  might  hold  out  to  trade  and 
travel  to  seek  that  point,  it  would  be  a  case  of 
danmum  absoue  injuria. 

3d.  The  allegation  of  injury  to  the  skip 
builders  of  Pennsylvania  is  obnoxious  ts  the 
objections  taken  to  the  original  bill ;  the  inyarj 
is  not  to  the  State,  but  to  her  citizens,  and  it  m 
indirect  and  consequential. 

4th.  If  there  be  injury  to  the  public,  it  is  not 
to  the  Pennsylvania  public^  but  to  the  great 
public  of  the  Union.  If  it  interferes  with  and 
regulates  commerce,  it  is  the  commerce  of  the 
Union,  and  not  of  Pennsylvania;  and  the  gov- 
ernment of  the  Union  alone  can  redress  It  hj 
a  proceeding  in  behalf  of  the  United  States,  at 
the  instance  of  her  Attorney-General.  Com 
mon wealth  v.  Charlestown,  1  Pick.  184;  see 
Mitford,  Eq.  PI.  210;  Story,  Eq.  PI.  sees.  Gt^- 
510;  Fowler  v.  Lindsey,  3  Dall.  411;  Bowne  v, 
Arbuckle,  4  Dall.  338  and  note  2;  New  York  ▼. 
Connecticut,  4  Dall.  3 ;  United  States  v.  Peters, 
5  Cranch,  115;  McNutt  v.  Bland,  2  How.  9,  opin- 
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ion  of  Daniel,  J.,  and  cases  reviewed  by  him; 
Bank  of  Kentucky  ▼.  Wister,  2  Pet.  318; 
Georgetown  v.  Alexandria  Canal,  12  Pet.  91; 
United  States  Bank  t.  Planters'  Bank  of  Geor 
gia,  t  Wheat.  004;  Bingham  ▼.  Cabot,  3  Dall. 
382;  Tomer  v.  Bank  of  North  America,  4  Dall. 
8;  McCormick  ▼.  Sullivant,  10  Wheat.  199; 
Fisher  ▼.  Cockrell,  5  Pet.  248;  Reed  v.  Marsh, 
13  Pet.  153;  1  Kent's  Com.  344,  and  cases  cited; 
Waring  y.  Clarke,  5  How.  468;  Rhode  Island  v. 
Massachusetts,  12  Pet.  657;  Spooner  y.  McC<mi- 
qell,  1  McLean,  338,  359;  Rogers  Y.  Linn,  2 
McLean,  126;  8  Cow.  146. 

III.  The  charter  was  granted  for  great  pub- 
lie  objects,  and  intended  to  advance  and  fa- 
cilitate oommeroe  between  the  States,  and  the 
safe,  speedj,  and  certain  transmission  of  the 
■laila  between  the  eastern  and  western  sec- 
tions of  the  Union,  and  therefore  commends 
itself  to  the  favorable  regard  of  the  govern- 
ment, to  which  is  confided  the  power  and  the 
duty  of  regulating  that  species  of  commerce. 
The  duty  of  the  government  of  the  United 
States  is  quite  as  imperative  to  protect  and 
regulate  the  trade  across,  as  up  and  down,  the 
di^nnels  of  navigable  streams. 

Tke  privilege  of  navigating  the  river  is  not 
paramount  to,  but  only  co-equal  with,  the 
privilege  of  crossing  it.  The  bridge  is  not  a 
regulator  of  commerce  in  any  other  sense  than 
a  raOrosd  or  a  ferry  would  be.  Gibbons  v. 
Ogden,  9  Wheat.  203;  People  v.  Saratoga  and 
Rens.  Co.  15  Wend.  134;  Thompson  v.  People, 
23  Wend.  552;  Corfield  v.  Coryell,  4  Wash.  C. 
C  R.  378;  Norris  v.  Boston,  and  Smith  v. 
Turner,  7  How.  283;  Houston  v.  Moore,  5 
Wheat.  48;  Commonwealth  v.  Nevi  Bedford  B. 
Co.  1  Wood.  &  M.  423;  Wilson  T.  Black  Bird 
Creek  Marsh  Co.  2  Peters,  250. 
S47*]  *IV.  The  case  stated  is  not  one  for 
relief,  even  at  law,  and  much  less  in  equity,  by 
injunction : 

1.  The  bridge  is  not  a  nuisance. 

2.  The  injury  is  not  direct,  inevitable  and  ir- 
reparable;  on  the  contrary,  by  complainant's 
own  showing,  it  is  remote,  contingent  and  sus- 
eeptible  of  compensation  in  damages. 

3.  Nor  is  it  peculiar  and  exclusive,  either  to 
the  dtisens  or  to  the  State  of  Pennsylvania. 

4.  The  course  of  Pennsylvania,  in  chartering 
and  constructing  bridges  over  navigable  waters 
within  her  limits,  and  in  remaining  passive  un- 
til the  whole  capital  of  the  company  had  been 
expended,  should  induce  the  court,  even  if  that 
ease  were  in  other  respects  a  proper  one  for 
relief,  to  withhold  its  aid  undsr  the  peculiar 
circumstances  of  this  case.  Story,  Eq.  sec.  959, 
a  A  b;  Eden  on  Injunctions,  162;  Bonaparte  v. 
Csmden  &  Amboy  R.  R.  Co.  1  Bald.  C.  C.  R. 
218;  Attorney-General  v.  Cleaver,  18  Vesey,  218, 
and  authorities  cited;  Earl  Ripon  v.  Hobart,  1 
Coop.  Select  Cases,  333;  Story,  Eq.  sec.  022- 
025,  and  cases  cited;  Pierce  v.  Dart,  7  Cow.  609; 
LsBSing  Y.  Smith,  8  Cow.  146;  Semple  y. 
London  &  Birmingham  R.  R.  Co.  1  Railw. 
Cases,  159;  Butler  v.  Kent,  19  Johns.  223; 
Laws  of  Pennsylvania,  1846,  309;  Palmer  Y. 
Cnyahogm  County,  3  McLean,  226;  Jones  y. 
Boyal  Quial  Co.  2  Molloy,  319;  Williams  v.  The 
Earl  of  Jersey,  1  Craig  &  Phil.  96;  Pelcher  v. 
Hart,  1  Humph.  Tenn.  Rep.  524;  Rex  v.  Russel, 

13  Com.  L.  R.  254;  Crenshaw  y.  State  R.  Co.  6 
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Rand.  245;  Hulme  v.  Shreve,  3  Green.  Ch. 
116;  Illingworth  v.  Manchester  and  Leeds  R.  R. 
I  Railw.  Cases,  187;  Attorney  General  v.  East- 
em  Co.  R.  R.  Co.  3  Railw.  Cases,  33/. 

After  the  argument  of  the  cause,  the  court 
passed  the  interlocutory  order  which  is  report- 
.-d  in  9  How.  657. 

The  coming  in  of  the  report  of  the  commis- 
sioner is  mentioned  in  11  How.  529,  together 
with  the  order  of  court  passed  thereon.  That 
report  was  a  printed  volume  of  more  than 
seven  hundred  pages,  accompanied  by  numer- 
ous engravings,  and  including  a  great  mass  of 
evidence  uj^n  geo^aphical,  statistical  and 
scientific  points.  It  is  very  difficult  to  give  an 
abstract  of  it,  but  the  attempt  must  be  made. 

''The  questions  referred  to  the  commissioner 
to  report  upon,  were  the  following,  viz. :  wheth- 
er the  suspension  bridge,  mentioned  in  the 
pleadings  in  this  cause,  erected  over  the  Ohio 
River  at  the  City  of  Wheeling,  by  the  defend- 
ants, is  or  is  not  an  obstruction  to  the  free 
navigation  of  the  Ohio  River,  at  the  place  where 
such  bridge  is  erected  across  the  same,  by  ves- 
sels propelled  by  steam  or  sails,  engaged,  or 
which  may  be  engaged,  in  the  commerce  or 
navigation  of  said  river;  and  if  it  is  such  an  ob- 
struction, *what  change  or  alteration,  [*648 
if  any,  can  be  made,  consistent  with  the  con- 
tinuance of  the  bridge  across  the  said  river, 
that  will  remove  the  obstruction  to  the  free 
navigation  by  such  vessels  engaged  in  the  com- 
merce and  navigation  of  such  river;  and  also 
to  report  the  proofs  which  should  be  produced 
before  me  by  the  respective  parties;  with  pow- 
er to  appoint  a  clerk  to  assist  in  the  execution 
of  the  order  of  reference;  and  also  with  power, 
if  I  should  deem  it  necessary,  to  appoint  a  com- 
petent engineer,  whose  duty  it  should  be,  under 
my  directions  and  instructions,  as  such  com- 
missioner, to  take  the  measurement  of  said 
bridge,  its  appendages  and  appurtenances,  and 
the  localities  connected  therewith,  and  make  a 
report  to  me  upon  the  same." 

The  report  commenced  with  a  general  ex- 
amination of  suspension  bridges,  with  their 
adaptation  to  the  passage  of  railroad  cars.  Up- 
on this  subject  the  commissioner  expressed  him- 
self as  follows: 

"My  opinion,  therefore,  is,  that  if  the  Wheel- 
in|f  bridge,  in  its  present  form,  is  not  per- 
mitted to  stand,  the  idea  that  it  can  be  so  al- 
tered la  its  reconstruction  as  to  adapt  it  to  the 
purposes  of  ordinary  railroad  transit,  should 
not  be  entertained,  and  should  not  be  permit- 
ted to  affect  the  decision  of  the  question  of 
the  practicability  of  altering  or  reconstruetmg 
such  bridge,  so  as  to  obtain  a  revenue  there- 
from, which  might  be  of  sufficient  importance  to 
the  stockholders  of  the  Bridge  Company  to 
induce  them  to  contribute  means  to  enable  the 
corporation  to  rebuild  the  bridge." 

The  report  then  contained  an  account  of  the 
commercial  statistics  of  the  Ohio  River,  with 
the  velocity  of  its  current,  its  floods,  etc.  The 
bridge  was  described  as  follows: 

"The  length  of  the  bridge  is  980  feet  be- 
tween the  faces  of  the  two  abutments;  and 
1,010  feet  between  the  centers  of  the  towers,  at 
each  end,  which  support  the  cables  upon  which 
the  flooring  of  the  bridge  is  suspended.  The 
eastern  towers,  to  the  top  of  the  saddles,  are 
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163%  feet  high  above  the  level  of  zero  of  the 
water  gauge  which  indicates  the  depth  of  wa- 
ter upon  the  Wheeling  bar;  and  the  western 
towers  are  132%  feet. 

"The  deflection  of  the  catenary  below  the 
top  of  the  saddles  of  the  eastern  towers,  on  the 
26th  of  October,  1850,  when  the  temperature  of 
the  atmosphere  was  44^  of  Fahrenheit,  was  68 
feet  5  inches.  And  the  point  of  its  greatest 
deflection  was  544  feet  and  7  inches  from  the 
center  of  the  eastern  towers.  The  deflection 
would  probably  be  about  15  inches  less  at  the 
temperature  of  zero  of  Fahrenheit,  and  about 
15  inches  more  at  a  temperature  of  90**  above. 
The  temperature  of  the  atmosphere,  at  the  time 
the  measurement  was  made,  was  at  about  a 
medfum  between  the  extreme  cold  of  winter 
and  the  greatest  heat  of  summer,  and  there- 
fore gives  the  mean  deflection. 
649*]  •"The  ascent  of  the  flooring  of  the 
bridge  at  the  east  end,  for  172%  feet  from  the 
center  of  the  tower,  rises  on  a  grade  of  1.28 
feet  to  the  100;  and,  for  40  feet  further  it  rises 
on  a  grade  of  0.625  of  a  foot  to  the  hundred 
feet.  From  thence  it  descends  on  a  grade  of 
0.925  of  a  foot  to  the  himdred,  for  40  feet ;  and 
from  thence  to  the  center  of  the  western  tower, 
on  a  grade  of  4.08  feet  to  every  hundred  feet. 

"At  the  highest  part  of  the  bridge,  for  the 
distance  of  about  56  feet  in  width,  there  is  a 
clear  headway,  for  the  passage  of  steamboats 
with  their  chimneys  standing,  of  92  feet  above 
zero  of  the  Wheeling  water  gauge;  or  91  feet 
above  extreme  low  water.  This  headway  com- 
mences about  174  feet  from  the  top  of  the  face 
of  the  eastern  abutment,  and  terminates  750 
feet  from  the  same  point  in  the  western  abut- 
ment. But  this  space  of  56  feet  in  width  is 
not  over  part  of  the  river  at  extreme  low  water. 

"The  bank  of  the  river,  under  the  eastern  ex- 
tremity of  the  56  feet  space,  is  10.21  feet  high- 
er than  the  level  of  zero  of  the  Wheeling 
gauge;  and  under  the  western  extremity,  the 
height  of  the  bank  above  zero  of  the  gauge,  is 
3.81  feet.  And  it  is  only  22  inches  below  zero 
of  the  gauge  at  a  point  100  feet  further  west. 
The  water  upon  the  Wheeling  bar  must  there- 
fore be  about  4  feet  deep  to  bring  the  easterly 
edge  of  the  stream  to  a  point  under  the  western 
extremity  of  the  56  feet.  And  it  must  be  more 
than  15  feet  deep  upon  the  bar  to  enable  a 
steamboat  drawing  5  feet  to  avail  itself  of  the 
91  feet  of  clear  headway  above  low  water 
mark,  for  the  whole  width  of  56  feet. 

"It  follows,  from  this  statement  of  the  facts, 
that  a  steamboat  drawing  five  feet,  and  whose 
chimneys  are  79%  feet  high,  or  over,  can  never 
pass  under  the  apex  of  the  bridge,  at  any  stage 
of  the  water,  without  lowering  her  chimneys. 
And  boats  drawing  4  feet  and  having  chimneys 
as  high  as  86  feet,  can  never  pass  under  any 
part  of  the  bridge,  without  lowering,  even  in 
stages  of  water  between  4  and  12  feet  high  on 
the  Wheeling  bar.  This  is  in  accordance  with 
the  testimony,  which  shows  that  the  Cincin- 
nati, whose  chimneys,  according  to  the  meas- 
urement of  the  engineer,  were  but  84.7  feet 
hiprh,  had  to  lower  them  to  pass  under  the 
bridge,  even  in  the  lowest  stages  of  the  water 
upon  which  she  ran." 

Upon  the  question  whether  or  not  the  bridge 
was  an  obstruction  to  sailing  vessels,  the  com- 
missioner reported  as  follows: 
262 


"I  therefore  decide  and  report  that  the  sus- 
pension bridge  at  Wheeling,  mentioned  in  the 
order  of  reference,  is  not  an  obstruction  of  tbe 
free  navigation  of  the  Ohio  River,  at  the  plare 
where  it  is  erected  over  the  same,  by  any  ▼ea- 
sels propelled  by  sails,  which  have  been  eng&^ed 
in  tne  commerce  or  navigation  of  the  river 
*since  such  bridge  was  erected,  or  [*&50 
which  will  probably  be  engaged  in  su<^  naviga- 
tion and  commerce  at  any  future  time  during 
the  existence  of  such  bridge." 

Upon  that  branch  of  the  question  which  re- 
lated to  the  bridge  being  an  obstruction  to 
steamboats,  the  report  contained  a  description 
»of  the  boats  and  the  height  of  the  chimneys  of 
some  of  them;  and  came  to  the  following 
elusion : 

'*A  great  number  of  witnesses  have  been 
amined  on  both  sides  in  reference  to  the 
tion  whether  the  process  of  lowering  such 
chimneys  as  are  carried  upon  the  Pittsburg  and 
Cincinnati  packets,  and  others  of  the  largest 
class  of  boats  which  navigate  the  waters  of  the 
Ohio,  is  not  attended  with  injury  to  the  chim- 
neys, delay  to  the  boats,  and  danger  to  the 
limbs  and  lives  of  the  passengers,  or  of  the  of- 
ficers and  crew. 

"So  far  as  the  question  depends  upon  opin- 
ion merely,  there  is  a  very  great  conflict  in  the 
testimony  of  the  witnesses.  But  when  vre  ex- 
amine the  facts  testified  to  by  them,  I  think 
there  is  a  decided  preponderance  of  testimony 
in  favor  of  the  affirmative  of  the  question. 

"Even  with  the  smaller  and  shorter  chim- 
neys, on  the  boats  which  pass  through  the 
Louisville  and  Portland  Canal,  where  the  boata 
proceed  very  slowly,  and  lower  and  raise  their 
chimneys  at  leisure,  accidents  frequently  occur 
to  the  chimneys;  though,  from  the  nature  of 
the  navigation  through  the  canal,  the  process  of 
raising  and  lowering  does  not  produce  much 
delay  there,  in  ordinary  cases.  It  is  easy  to 
perceive,  that  if  the  four,  five  or  six  rings,  let 
down  upon  boats  that  pass  the  canal,  should 
fall  and  break  from  their  hinges,  as  they  some- 
times do,  the  lives  of  the  passengers  and  crew» 
or  of  some  of  them,  would  necessarily  be  endan- 
gered. 

"The  very  elevated  as  well  as  large  chim- 
neys used  upon  the  Pittbburg  and  Cincinnati 
packets,  and  other  boats  of  that  class,  cannot, 
certainly,  with  any  facility  or  safety,  be  low- 
ered by  hinges  at  the  tops.  They  are,  there- 
fore, obliged  to  lower  them  at  the  hurricane 
deck,  by  the  means  of  a  derrick.  The  w^eight 
of  the  parts  of  the  two  chimneys  which  most  be 
let  down,  upon  these  large  boats,  is  estimated 
by  the  witnesses  to  be  from  three  to  four  tons. 
This  enormous  weight  hanging  over  the  ca.bin, 
or  rather  over  the  berths  of  the  passengers,  in 
the  process  of  lowering,  would  probably  prove 
disastrous  in  the  extreme,  if  by  any  accident 
the  chimneys  should  come  down  by  the  run; 
which  is  very  likely  to  occur,  from  the  care- 
lessness or  stupidity  of  the  green  hands  that 
the  owners  and  ofiicers  of  Western  boats  are  ae 
often  obliged  to  employ." 

The  report  then  discussed  the  increased  dan- 
ger  in  lowering  the  chimneys,  resulting  from 
the  velocity  of  the  river;  and  then  'ex-  [*SSi 
amined  the  question  whether  such  high  chim- 
neys were  necessary  for  obtaining  the  maxi- 
mum of  speed.    The  conclusion  arrived  at  iiraa^ 
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that  they  were  necessary.  Upon  this  general 
branch  of  the  question  the  commissioner  re- 
ported as  follows: 

**lt  would  be  a  great  injury  to  commerce  and 
to  the  community  to  have  the  benefit  of  a  fair 
competition,  between  river  navigation  and  rail- 
road transit,  destroyed  by  any  unnecessary  ob- 1 
struct  ion  of  either.  And  if  railroads  can  be 
carried  across  our  large  Western  rivers,  with- 
out impairing  the  navigation,  it  is  proper  that 
it  should  be  done.  Certainly,  if  this  beautiful 
mad  beneficial  structure,  which  has  been 
thrown  across  the  eastern  branch  of  the  Ohio 
at  Wheeling,  at  so  much  cost,  can  remain  as  it 
ia,  without  injury  to  the  commerce  and  naviga- 
tion of  the  river,  no  one  should  desire  its  re- 
moral  or  alteration. 

But,  upon  a  full  examination  of  the  sub- 
ject, or  rather  such  an  examination  as  I  have 
been  enabled  to  give  it,  in  a  limited  time,  and 
without  the  aid  of  counsel,  I  have  arrived  at 
the  conclusion,  and  do  accordingly  decide  and 
report,  that  the  Wheeling  Suspension  Bridge, 
referred  to  in  the  pleadings  and  proofs  in  this 
cause,  is  an  obstruction  of  the  free  navigation 
of  the  Ohio,  at  the  place  where  it  is  erected 
across  the  same,  by  vessels  propelled  by  steam, 
which  are  now  engaged  in  the  commerce  and 
navigation  of  that  river,  and  by  such  vessels 
as  will  undoubtedly  be  engaged  in  such  navi- 
gation and  commerce  hereafter,  at  that  place; 
while  such  bridge  is  permitted  to  remain  with- 
out very  material  alterations." 

The  commissioner  then  proceeded  to  discuss 
the  question,  whether  the  bridge  could  be  so 
altered  as  not  to  impede  the  free  navigation  of 
the  river  by  steamboats;  and  examined  eight 
different  plans  for  effecting  this  object.  The 
result  was  thus  stated: 

*n.  therefore  conclude  that  it  is  practicable 
to  alter  the  construction  of  the  present  bridge 
so  that  it  will  not  be  an  obstruction  to  the  free 
navigation  of  the  Ohio,  consistent  with  the  con- 
tinuance of  the  bridge  across  the  river  at  the 
place  where  it  is  now  erected. 

And  I  further  decide  and  report  that  the 
change,  or  alteration,  which  can  and  should 
be  made,  in  the  construction  and  existing  con- 
dition of  the  bridge,  to  remove  the  obstruction 
which  now  exists  to  the  free  navigation  of  the 
river  at  that  place,  by  steamboats,  is  to  raise 
the  suspension  cables,  and  the  flooring  of  the 
bridge,  in  such  a  manner  as  to  give  a  level 
headway,  at  least  three  hundred  feet  wide, 
over  a  convenient  part  of  the  channel  of  the 
river,  of  not  less  than  one  hundred  and  twenty 
feet  above  the  level  of  zero  on  the  Wheeling 
water  gauge;  and  below  the  lowest  projections 
of  the  flooring  of  the  bridge,  and  the  greatest 
&ftS*]  Meflections  of  the  suspension  cables, 
at  a  medium  temperature  of  the  atmosphere. 

It  will  be  seen  that,  in  fixing  this  elevation 
for  the  altered  bridge,  I  have  made  no  provi- 
sion for  a  greater  amount  of  headway  should 
the  future  wants  of  travel  and  commerce  upon 
this  part  of  the  river  require  it.  But  I  have 
adopted  this  height  as  being  ample  for  the 
pressent  demands  of  steamboat  navigation,  and 
upon  the  supposition  that  the  dimensions  of 
the  boats  running  on  the  Ohio,  from  places 
above  the  bridge,  and  the  heights  of  their 
chimneys,  have  about  reached  their  maximum, 
for  convenient  running,  or  for  profit. 
14  li.  ed. 


It  is  true,  some  of  the  boats  running  below 
the  falls  are  a  little  longer,  and  have  more 
breadth  of  beam,  than  ony  of  the  Pittsburg 
and  Cincinnati  packets,  and  have  chimneys  a 
few  feet  higher.  But  they  have  also  a  greater 
depth  of  hold  and  draw  more  water;  and  are 
not,  therefore,  so  well  adapted  to  the  naviga- 
tion of  the  upper  part  of  the  Ohio,  where 
the  river  is  narrow,  and  the  channel  more  sin- 
uous. 

Possibly,  if  the  contemplated  improvement 
at  the  falls  of  the  Ohio  should  be  made,  boats 
of  a  larger  class  and  with  taller  chimneys 
might  be  found  profitable,  in  carrying  on  a 
direct  trade  between  Pittsburg  and  New  Or- 
leans, or  between  the  former  place  and  St. 
Louis.  But  as  that  event  is  still  in  the  womb 
of  time,  and  may  never  have  birth,  I  have  not 
deemed  it  necessary  to  make  any  further  pro- 
vision for  it,  than  an  elevation  of  the  bridge  to 
the  height  of  one  hundred  and  twenty  feet, 
above  the  level  of  zero  on  the  Wheeling  gauge, 
will  give  them. 

Many  of  my  calculations  in  this  report  were 
made  very  hurriedly,  but  the  engineer,  at  my 
request,  has  examined  them  all,  since  the  draft 
of  the  report  was  prepared,  and  has  not  dis- 
covered any  errors  m  them.  I  have  reason  to 
believe,  therefore,  that  they  are  all  correct. 

R.  Hyde  Walworth,  Ck)m." 

• 

To  this  report  exceptions  were  filed  both  up- 
on the  part  of  the  complainant  and  respondent. 
On  the  part  of  the  State  of  Pennsylvania  the 
exceptions  were  as  follows: 

Complainant's  Exceptions. 

And  now  comes  the  complainant,  by  the 
counsel;  and  as  to  the  report  of  the  special 
commissioner,  Hon.  R.  H.  Walworth,  herein 
made  at  the  last  term,  the  said  complainant  ex- 
cepts as  follows: 

1.  To  so  much  of  said  report,  on  page  30,  as 
decides  that  the  suspension  bridge,  at  Wheeling, 
is  not  an  obstruction  of  the  free  navigation  of 
the  Ohio  River  at  the  place  where  it  is  erected 
over  the  same,  by  any  vessels  propelled  by  sails, 
which  have  been  engaged  in  the  commerce  or 
navigation  of  the  river  since  such  bridge  was 
erected,  or  which  will  probably  be  engaged  in 
such  'navigation  and  commerce,  at  [*55S 
any  future  time  during  the  existence  of  such 
bridge;  and  also,  in  the  particulars,  that  said 
report  does  not  provide  for  a  headway  for  ships 
and  sea-going  vessels  propelled  by  sails;  and 
complainant  prays  that  the  court  will  decree 
that  adequate  provision  shall  be  made  for  the 
passage  of  steamships  and  sailing  vessels  with 
their  masts  standing. 

2.  The  complainant  also  excepts  to  said  re- 
port in  the  particular,  that  the  change  in  the 
construction  and  existing  condition  of  said 
bridge,  which,  in  page  53  of  said  report,  the 
commissioner  decides  should  be  made  to  re- 
move the  obstruction  to  the  free  navigation  of 
the  river  by  steamboats,  will  not  be  sufficient 
to  remove  said  obstruction,  because  the  ob- 
struction aforesaid  cannot  be  removed  without 
raising  the  bridge  to  the  elevation  of  at  least 
one  hundred  and  forty-five  feet  above  the  level 
of  zero  on  the  water  gauge,  and  also  because 
the  width  of  a  level  headway  of  three  hundred 
feet  is  not  sufficient^  but  the  same  ought  to  be 
the  whole  width  of  the  river  channel  at  that 
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place;  and  also,  because  no  necessity  is  shown 
lor  any  obstruction  to  the  navigation,  by  any 
brid^  at  that  point,  nor  is  such  bridge  au- 
thorized, or  could  be  lawfully  authorized  by 
any  state  enactment.  Complainaut  prays  that 
the  court  may  decree  accordingly. 

3.  The  complainant  also  excepts  to  said  re- 
port, in  the  particular,  that  in  fixing  the  eleva- 
tion for  the  altered  bridge,  in  page  53  of  said 
report,  no  provision  is  made  for  a  greater 
amount  of  headway,  should  the  future  wants  of 
travel  and  commerce  of  this  part  of  the  river 
require  it. 

Complainant  prays  that  no  bridge  be  allowed 
across  said  channel;  or  if  any  be  allowed,  that 
the  elevation  of  such  bridge  be  fixed  by  the  de- 
cree of  this  court  at  not  less  than  one  hundred 
and  fprty-five  feet  above  the  level  of  zero,  on 
the  Wheeling  water  gauge,  across  the  wnole 
width  of  the  channel  at  that  place. 

4.  In  all  other  respects,  except  the  particulars 
thereof  above  excepted  to,  the  complainant 
prays  that  the  report  of  the  commissioner 
aforesaid  be  established  and  confirmed;  and 
that  in  the  particulars  herein  excepted  to,  the 
report  be  corrected  by  the  decree  of  this  court, 
so  as  to  abate  the  obstruction  to  the  naviga- 
tion of  the  Ohio  River,  created  by  the  defend- 
ants by  their  suspension  bridge,  and  to  pre^ 
serve  the  free  navigation  of  the  said  river,  as 
prayed  for  in  the  original  and  supplemental 
bills  of  complainant;  and  that  a  final  decree  be 
entered,  as  justice  and  the  rights  of  your  com- 
plainant may  require.   C.  Darragh, 

Shaler  &  Stanton, 
Robert  J.  Walker, 
For  Complainant. 

Defendants'  Exceptions. 

554*]  *The  defendants  except  to  the  pro- 
ceedings and  report  of  the  commissioner,  the 
Hon.  R.  H.  Walworth,  under  the  order  of  ref- 
erence made  in  this  cause,  at  the  December 
Term,  1849,  as  follows: 

1.  That  the  commissioner  made  an  order  for 
the  parties  to  appear  before  him,  with  their 
witnesses,  at  Wheelin^f,  on  the  15th  July,  1850, 
without  any  application  for  such  order  from 
the  counsel  of  either  party,  but  with  informa- 
tion from  the  counsel  of  the  defendants  that 
they  could  not  then  be  prepared  to  take  the 
testimony  which  they  desired  to  take  there. 
Moreover,  his  immediate  adjournment  on  the 
16th  July,  1860,  to  a  place  several  miles  from 
Wheeling,  and  from  the  Ohio  River,  caused  so 
much  inconvenience  and  expense  in  the  produc- 
tion of  witnesses  at  that  time,  as  to  constrain 
the  defendants  to  defer  the  examination  of 
many  of  them  until  a  future  opportunity; 
which  opportunity  was  afterwards  denied  to 
them.  Whereby,  and  by  the  course  pursued  by 
the  commissioner  afterwards,  as  mentioned  in 
the  next  exception,  the  defendants  were  pre- 
vented from  taking  the  greater  part  of  the 
testimony  which  they  desired  to  take  at  Wheel- 
ing. 

2.  That  the  commissioner,  in  his  report,  has 
expressed  opinions  upon  the  questions  on  which 
he  was  directed  to  take  proofs,  without  first 
having  taken  all  the  proofs  which  the  counsel 
for  the  defendants  saw  fit  to  produce  before 
him,  and  without  reporting  those  proofs  par- 
ticularly. That,  ''as  a  general  rule,"  he  re- 
fused to  receive  or  to  report  any  testimony  pro- 
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duced  by  the  counsel  for  the  defendants^ 
he,  the  commissioner,  considered  it  relevant  to 
the  subject  on  which  the  court  bad  directed 
testimony  to  be  taken  by  him,  if  objected  to  by 
the  opposite  counsel;  and  actually  excluded 
evidence  which  was  relevant,  in  some  instanoes, 
which  appear  in  his  report;  besides  establishing 
rules  of  decision  whicn  prevented  the  produc- 
tion of  all  testimony  of  like  tendency  to  that 
which  was  rejected;  and. 

That,  on  the  4th  day  of  December,  1850,  in 
the  unavoidable  absence  of  the  regular  cotuidel 
of  the  defendants  (occasioned  by  sickness ),  the 
commissioner  refused  to  keep  open  his  proceed- 
ings, at  Wheeling,  until  the  defendants  could 
have  had  the  presence  and  advice  of  that  coun- 
sel, in  relation  to  the  further  production  of  tes- 
timony; refused  to  grant  the  defendants  fur- 
ther time  for  completing  their  proofs,  and  eren 
refused  to  report  to  the  court  the  afiSdavit  on 
which  the  application  for  delay  was  grounded; 
notwithstanding,  it  appears  by  his  report  that 
the  defendants  finally  (being  without  counsel) 
asked  for  a  delay  of  only  two  days,  until  the 
expected  arrival  of  their  counsel,  and  nothing 
was  done,  or  to  be  done  by  the  commissioner, 
in  *the  cause,  until  the  fifth  day  after-  [*555 
wards,  at  Pittsburg.  And  from  that  time 
forward,  the  commissioner  denied  to  the  de- 
fendants the  opportunity  and  time,  which  rea- 
sonably they  ought  to  have  had,  to  complete 
the  taking  of  their  testimony  before  nim, 
though  he  had  repeatedly  been  informed  by 
their  counsel  that  they  desired  to  produce 
further  proofs  at  Wheeling,  Philadelphia  and 
elsewhere.    See  Rep.  pp.  645,  etc. 

3.  That  the  commissioner,  knowing  that  the 
defendants  desired  to  avail  themselves  of  the 
expiration  of  the  time  limited  for  making  his 
report,  to  apply  to  the  court  for  some  expla- 
nation or  modification  of  the  order  of  refer- 
ence, so  as  thereafter  to  prevent  a  repetition  of 
the  injustice  which,  as  they  considered,  had 
been  done  to  them  by  the  commissioner,  did, 
on  or  about  the  1st  of  December,  1850, 
privately  apply  to  the  court  for  an  order  ex- 
tending the  time  for  his  proceedings,  confirm- 
ing what  he  might  have  done  after  the  expira- 
tion of  the  time  previously  limited,  and  mak- 
ing no  other  change  in  the  terms  of  the  order 
of  reference.  And  the  commissioner  suffered 
the  defendants  and  their  counsel  to  take  their 
course  in  ignorance  that  any  such  application 
had  been  made,  and  then  refused  to  make  such 
a  special  report  as  would  have  enabled  them  to 
make  a  more  regular  application.  See  Rep. 
pp.  646,  648. 

4.  That  the  commissioner,  in  his  report,  ar- 
gues to  prove  that  wire  suspension  bridges  are 
not  adapted  to  the  uses  of  railroads;  which 
opinion  or  argument,  is  not  only  incorrect,  hot 
is  on  a  subject  not  referred  to  him,  and  it  can 
only  tend  to  prejudice  the  defense  improperly. 
See  Rep.  pp.  17,  20. 

5.  That  the  commissioner  reports  that  **the 
Wheeling  Suspension  Bridge,  referred  to  in  the 
pleadings  and  proofs  in  this  cause,  is  an  ob- 
struction of  the  free  navigation  of  the  Ohio 
River,  at  the  place  where  It  is  erected  aeroes 
the  same,  by  vessels  propelled  by  steam,  which 
are  now  engaged  in  the  commerce  of  that  river, 
and  by  such  vessels  as  will  undoubtedly  be  en- 
gaged in  such  commerce  hereafter,  at  that 
plaise,  while  such  bridge  is  permitted  to  remain 
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without  material  alterations."  Whereas,  it  ap- 
pears by  the  evidence  in  the  cause,  that  the 
said  bridge  is  not  such  an  obstrud^ion.  See 
Rep.  p.  45. 

6.  That  the  commissioner  reports  that  a 
diange  or  alteration  of  said  bridge  can  and 
should  be  made  by  raising  the  suspension 
cables  and  flooring,  so  as  to  give  a  level  head- 
way at  least  three  hundred  feet  wide,  over  a 
convenient  part  of  the  channel  of  the  river- 
of  not  less  than  120  feet  above  the  level  oi 
zero,  on  the  Wheeling  water  gauge,  and  be- 
low the  lowest  projections  of  the  flooring  of 
the  bridge  and  the  greatest  deflections  of  the 
suspension  cables,  at  a  medium  temperature  of 
the  atmoephere.  Rep.  p.  53. 
55t*]  *7.  That  the  commissioner  has  de- 
cided the  questions  referred  to  him  upon  the 
assumption  that,  if  any  steamboats  navigating 
the  Ohio,  however  few,  can  attain  an  increase 
of  speed,  however  slight,  by  using  the  tallest 
chimneys,  where  such  mcrease  of  speed  is  bene- 
fidal  to  travel  and  commerce,  in  however  small 
a  degree,  those  steamboats  are  entitled  to  the 
benefit  of  such  increase,  in  opposition  to  the 
claims  of  all  who  require  the  use  of  a  bridge; 
whatever  may  be  the  extent  of  mischief  re- 
sulting from  the  want  of  a  bridge,  or  from  its 
extreme  ^evation.    See  Rep.  p.  45. 

S.  That  the  commissioner  refused  to  receive 
or  Ttipotrt  any  testimony  tending  to  show  the 
amount  of  inconvenience  or  injury  which  the 
public  would  suffer  by  the  want  of  a  bridge 
such  as  the  one  above  mentioned,  now  standing 
at  Wheeling.  And,  on  the  other  hand,  he  has 
admitted  much  testimony,  offered  by  the  com- 
plainant, to  show  the  magnitude  of  the  present 
and  prospective  commerce  on  the  river,  and 
while  expressing,  in  his  report,  an  opinion  fa- 
vorable to  the  utility  of  the  tallest  chimneys 
used  by  any  boat  on  that  part  of  the  river,  has 
omitted  all  reference  to  the  testimony  tend- 
ing to  show  in  how  small  or  great  a  degree,  if 
at  all,  a  reduction  of  the  height  of  those 
chimneys,  to  the  usual  standard,  would  impair 
their  supposed  utility,  and  what  proportion  of 
the  boats  navigating,  or  likely  to  navigate  the 
river,  do  now,  or  probably  will,  use  chimneys 
of  the  extreme  neight  which  he  considers 
useful. 

9.  That  the  commissioner  appointed  Edwin 
F.  Johnson,  an  engineer,  to  make  the  measure- 
ments of  the  bridge,  etc.,  and  retained  him  in 
that  position  after  he  became  aware  that  the 
said  Johnson  was  the  brother-in-law  of  one  of 
the  counsel  for  complainant,  residing  at  Pitts- 
burg; and  until  that  fact  had  been  discovered 
and  formally  alleged  by  the  counsel  for  the  de- 
fendants, and  long  after  the  commissioner 
must  have  discovered  that  the  said  Johnson 
was  unflt  for  that  position;  and  the  said  com- 
missioner proposes  to  allow  the  said  Johnson 
pay  and  expenses  as  such  engineer,  though  he 
failed  to  perform  his  duties  as  such,  and  was 
much  more  diligent  in  serving  the  interests  of 
the  complainant  in  the  cause. 

10.  That  the  said  commissioner  unnecessarily 
increased  the  expenses  incurred  under  the  order 
of  reference  to  an  enormous  extent. 

11.  That  the  commissioner  has  returned  the 
report  of  the  engineer  with  his  own,  without 
permitting  the  parties  to  have  an  opportunity 
of  inspectmg  it  before  the  commissioner  closed 
the  taking  of  testimony. 
14  I«.  ed. 


12.  The  defendants  not  only  except  to  such 
parts  of  the  report  and  proceedings  of  the  com- 
missioner, as  are  above  pointed  out,  but  they 
*insist  on  their  exceptions  taken  before  [*557 
the  commissioner,  and  reported  by  him  with 
the  testimony, 

Alex.  H.  H.  Stuart,  . 
Reverdy  Johnson, 
Attorneys  for  Defendants. 
These    exceptions    were    fully   argued    upon 
both  sides;  but  the  great  length  to  which  this 
report  must  necessarily  be  protracted,  forbids 
any  notice  of  the  arguments  of  the  respective 
counsel. 

Mr.  Justice  McLean  delivered  the  opinion  of 
the  court: 

This  bill  was  filed  in  the  clerk's  office  of  this 
court,  in  July,  1849.  It  charged  that  the  de- 
fendants, under  color  of  an  Act  of  the  Legis- 
lature of  Virginia,  but  in  direct  violation  of  its 
terms,  were  engaged  in  the  'construction  of  a 
bridge  across  the  Ohio  River,  at  Wheeling, 
which  would  obstruct  its  navigation,  to  and 
from  the  ports  of  Pennsylvania,  by  steamboats 
and  other  craft  which  navigate  the  same. 
That  the  State  of  Pennsylvania  owns  certain 
valuable  public  works,  canals  and  railways, 
constructed  at  great  expense  as  channels  of 
commerce,  for  the  transportation  of  passengers 
and  goods,  from  which  a  large  revenue,  as 
tolls,  was  received  by  the  State.  That  these 
works  terminate  on  the  Ohio  River,  and  were 
constructed  with  direct  reference  to  its  free 
navigation;  the  goods  and  passengers  trans- 
ported on  these  lines  were  conveyed  in  steam- 
boats, on  the  Ohio  River;  and  the  Wheeling 
bridge  would  so  obstruct  the  navigation  of 
that  river,  as  to  cut  off  and  direct  trade  and 
business  from  the  public  works  of  Pennsylvania, 
impair  and  diminish  the  tolls  and  revenue  of 
the  State,  and  render  its  improvements  useless. 
The  bill  prayed  an  injunction  against  the  erec- 
tion of  the  bridge,  as  a  public  nuisance,  and  for 
general  relief. 

In  August,  1849,  a  supplemental  bill  was 
filed,  stating  that  after  notice  the  defendants 
continued  to  prosecute  their  work,,  and  were 
engaged  in  stretching  iron  cables  across  the 
channel  of  the  river,  which  would  obstruct 
its  navigation,  and  it  prayed  that  these  cables 
might  be  abated. 

At  the  December  Term  of  this  court,  1849, 
another  supplemental  bill  was  filed,  represent- 
ing that  defendants  had  completed  the  erection 
of  the  bridge,  and  that  it  had  obstructed  the 
passage  of  steamboats  carrying  freight  and 
passengers  to  and  from  the  ports  of  Pennsyl- 
vania; that  it  also  hindered  the  passage  of 
steamships  and  sea-going  vessels,  which  were 
accustomed  to  be  constructed  at  the  ports  of 
Pennsylvania,  and  would  injure  and  destroy  the 
trade  and  business  of  ship  and  boat  building, 
which  was  carried  on  by  the  citizens  of  Pitts- 
burg, and  it  prayed  an  abatement  of  the 
bridge  as  a  public  nuisance,  and  for  general  re- 
lief. 

In  their  answers  the  defendants  allege  the 
exclusive  sovereignty  •of  Virginia,  over  [•558 
the  Ohio  River,  and  set  forth  the  Act  author- 
izing the  erection  of  the  bridge.  And  they  ob- 
ject to  the  application  for  an  injunction  and 
the  relief  prayed  for,  that  the  persons  injured 
might  have  remedy  in  the  courts  of  Virginia; 
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that  the  State  of  Pennsylvania  had  no  corpo- 
rate capacity  to  institute  this  suit  in  the  Su- 
preme Court,  to  vindicate  the  rights  of  her 
citizens;  that  the  State  is  only  a  nominal 
party,  whose  name  was,  without  proper  au- 
thority, used  by  individuals;  that  the  bridge  is 
a  connecting  link  of  a  great  public  highway,  as 
important  as  the  navigation  of  the  Ohio  River; 
that  Pennsylvania  had  set  the  example  of 
authorizing  bridges  across  the  Ohio;  that 
<:ertain  engineers  of  the  United  States  had  rec- 
ommended a  wire  suspension  bridge  at  Wheel- 
ing, and  gave  as  their  opinion  that  **bj  an  ele- 
vation of  ninety  feet,  every  imaginable  danger 
of  obstructing  the  navigation  would  be  avoid- 
ed;''  that  certain  reports  of  committees  in  Con- 
gress recognized  the  necessity  of  a  bridge  at 
Wheeling,  and  recommended  an  appropriation 
for  that  purpose;  that  the  headway  for  steam- 
ers left  by  the  bridge  is  amply  sufficient, 
forty-seven  feet  above  the  water,  for  all  useful 
purposes;  and  if  sufficient  draught  cannot  be 
had  at  that  height,  blowers  might  be  added; 
that  chimneys  might  have  hinges  on  them;  so 
as  to  be  lowered  without  much  inconvenience; 
that  the  bridge  will  not  be  an  appreciable  in- 
convenience to  the  average  class  of  boats; 
that  the  bridge  will  not  diminish  or  destroy 
trade  between  Pittsburg  and  other  ports,  or 
do  irreparable  injury  to  the  citizens  of 
Pennsylvania. 

The  answer  admits  that  the  State  of  Penn- 
sylvania has  expended  large  sums  of  mohey  in 
the  construction  of  public  improvements,  termi- 
nating at  Pittsburg  and  Beaver;  that  a  great 
amount  of  freight  and  a  large  number  of  pas- 
sengers do  pass  over  said  works,  and  that  a 
large  amount  of  toll  to  the  State  is  derived 
therefrom;  that  the  navigation  of  the  Ohio 
River  is  important  to  the  works  above  referred 
to,  and  that  the  value  thereof  would  be  affect- 
ed injuriously  if  from  any  cause  the  passage  of 
steamboats  from  the  City  of  Pittsburg  down- 
wards were  obstructed  or  impeded.  But  they 
deny  that  their  bridge  or  the  cables  will  have 
any  such  effect,  or  that  it  can  in  truth  be 
called  a  nuisance. 

To  the  actual  obstruction  occasioned  by  the 
bridge,  as  charged  in  the  second  supplemental 
bill,  they  set  up  an  amendatory  and  explana- 
tory Act  of  the  Virginia  Legislature,  passed 
11th  of  January,  1850,  declaring  the  height  of 
ninety  feet  at  the  eastern  abutment,  ninety- 
three  and  a  half  feet  at  the  highest  point,  and 
sixty-two  feet  at  the  western  abutment,  above 
the  low  water  level  of  the  Ohio  River,  to  be  of 
lawful  height,  and  in  conformity  with  the  in- 
tent and  meaning  of  the  19th  section  of  the 
charter. 

559*]  *At  December  Term,  1849,  the  ques- 
tion of  jurisdiction  was  argued  on  both  sides, 
and  it  was  sustained  by  the  entry  of  an  order 
of  reference  to  the  Hon.  R.  H.  Walworth,  as 
special  commissioner  to  take  testimony  and  re- 
port— 

1.  Whethel"  the  bridge  is,  or  is  not,  an  ob- 
struction of  the  free  navigation  of  the  Ohio 
River,  by  vessels  propelled  by  steam  or  sails, 
engaged,  or  which  may  be  engaged,  in  the  com- 
merce or  navigation  of  said  river. 

2.  If  an  obstruction  be  made  to  appear,  what 
change  or  alteration  in  the  construction  and 
existing  condition  of  the  said  bridge,  if  any, 
can  be  made,  consistent  with  the  continuance 
266 


of  the  same  accross  said  river,  that  will  remove 
the  obstruction  to  the  free  navigation. 

At  the  ensuing  term,  near  its  close,  the  com- 
missioner made  his  report,  together  ivith  the 
report  of  the  engineer  employed,  and  the  evi- 
dence taken  before  him,  deciding, 

1.  That  the  bridge  is  not  an  obstructioii  to 
the  free  navigation  of  the  Ohio  by  any  vessels 
propelled  by  sails. 

2.  That  the  bridge  is  an  obstructioii  of  the 
free  navigation  of  the  Ohio  by  vessels  pro- 
pelled by  steam. 

3.  That  the  change  or  alteration  which  can 
and  should  be  made  in  the  construction  and 
existing  condition  of  the  bridge  is,  to  raise  the 
cables  and  flooring  in  such  manner  as  to  girt 
a  level  headway,  at  least  three  hundred,  feet 
wide,  over  a  convenient  part  of  the  chsmiel, 
of  not  less  than  one  hundred  and  twenty  feet 
above  the  level  of  zero  on  the  Wheeling  wster 
gauge. 

To  this  report  several  exceptions  were  t.sken, 
by  the  counsel  on  both  sides. 

As  this  is  the  exercise  of  original  Jurisdictkm 
by  this  court,  on  the  ground  that  the  Stsite  of 
Pennsylvania  is  a  party,  it  is  important  to  as- 
certain whether  such  a  case  is  made  out  as  to 
entitle  the  State  to  assume  this  attitude.  In 
the  second  section  of  the  third  article  of  the 
Constitution,  it  is  declared  that  the  Supreme 
Court  shall  have  original  jurisdiction  in  a  case 
where  a  state  shall  be  a  party. 

In  this  case  the  State  of  Pennsylvania  is  not 
a  party  in  virtue  of  its  sovereignty.  It  does 
not  come  here  to  protect  the  rights  of  its  citi- 
zens. The  sovereign  powers  of  a  state  are 
adequate  to  the  protection  of  its  own  citizens, 
and  no  other  jurisdiction  can  be  exercised  over 
them,  or  in  their  behalf,  except  in  a  fevr  speci- 
fied cases.  Nor  can  the  State  prosecute  this 
suit  on  the  ground  of  any  remote  or  contingent 
interest  in  itself.  It  assumes  and  claims^  not 
an  abstract  right,  but  a  direct  interest  in  the 
controversy,  and  that  the  power  of  this  court 
can  redress  its  wrongs  and  save  it  from  irrep- 
arable injury.  If  such  a  case  be  made  out,  the 
jurisdiction  may  be  sustained. 

*When  a  state  enters  into  a  copart-  [*566 
nership,  or  becomes  a  stockholder  m  a  bank,  or 
other  corporation,  its  sovereignty  is  not  in- 
volved in  the  business,  but  it  stands  and  ti 
treated  as  other  stockholders  or  partners.  And 
so  in  the  present  case,  the  rights  asserted  and 
relief  prayed  are  considered  as  in  no  respect 
different  from  those  of  an  individual.  From 
the  dignity  of  the  State,  the  Constitution  gives 
to  it  the  riffht  to  bring  an  original  suit  in  this 
court.  And  this  is  the  only  privilege,  if  the 
right  be  established,  which  the  State  of  Penn- 
sylvania can  claim  in  the  present  case. 

It  is  objected,  in  the  first  place,  that  there  is 
no  evidence  that  the  State  oi  Pennsylvania  has 
consented  to  the  prosecution  of  this  suit  in  its 
own  name. 

This  would  seem  to  be  answered  by  the  fact 
that  the  proceedings  were  instituted  by  the 
Attorney-General  of  the  State.  He  is  its  legal 
representative,  and  the  court  cannot  presume, 
without  proof,  against  his  authority.  In  Jan- 
uary, 1850,  the  following  declaration  passed 
unanimously  by  both  branches  of  the  Pennsyl- 
vania Legislature:  **\Vhereas  the  navigr^tion 
of  the  River  Ohio  has  been,  and  is  now  ob- 
structed by  bridges  erected  across  its  channel, 
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between  Zane's  Island  and  the  main  Virginia 
and  Ohio  shores,  so  that  steamboats  and  other 
water  crafts  hitherto  accustomed  to  navigate 
said  river,  are  hindered  in  their  passage  to  and 
from  the  port  of  Pittsburg,  and  other  ports  in 
the  State  of  Pennsylvania,  and  the  trade  and 
commerce  and  business  of  this  Commonwealth 
interrupted,  the  revenue  of  her  public  works 
diminished  and  impaired,  and  steamboats, 
ewoed  and  navigated  by  citizens  of  this  State. 
bound  to  and  from  her  ports,  are  subjected  to 
labor,  expense  and  delay,  with  hazard  to  life 
and  property;  by  reason  whereof  the  said 
bridges  are  a  common  and  public  nuisance,  in- 
jurious to  the  State  of  Pennsylvania  and  her 
citizens,  therefore  be  it  resolved,  etc. 

2.  That  the  proceedings  in  behalf  of  said 
State,  instituted  by  her  Attorney  General  in 
the  Supreme  Court  of  the  United  States,  and 
now  pending  therein  against  the  Wheeling  and 
Behnont  Bridge  Company  to  abate  the  nuisance 
occasioned  by  their  bridge  lately  erected  across 
the  Ohio,  be  prosecuted  to  final  judgment,  de- 
eree,  and  execution,  for  abatement  of  said 
nnisance." 

On  a  question  of  disputed  boundary  between 
two  states,  although  the  inquiry  of  the  court  is 
limited  to  the  establishment  of  a  common  line, 
yet  the  exercise  of  sovereign  authority,  over 
moTe  or  less  territory,  may  depend  upon  the 
decision.  This  gives  great  dignity  and  impor- 
tance to  such  a  controversy,  and  renders  nec- 
essary a  broader  view  than  on  a  question  as  to 
the  mere  right  of  property.  But  in  the  present 
&•!*]  case,  the  State  of  'Pennsylvania  claims 
nothing  connected  with  the  exercise  of  its  sov- 
ereignty. It  asks  from  the  court  a  protection 
of  its  property,  on  the  same  ground  and  to  the 
tame  extent  as  a  corporation  or  individual  may 
ask  it.  And  it  becomes  an  important  question 
whether  such  facts  are  shown,  as  to  require  the 
extraordinary  interposition  'of  this  court. 

Relief  in  this  form  is  given,  as  it  cannot  be 
given  adequately  in  any  other.  The  injury 
complained  of,  in  the  language  of  the  books, 
must  be  irreparable  by  a  suit  at  law  for  dam- 
ages. It  is  matter  of  history,  as  well  as  in 
proof,  that  Pennsylvania,  for  many  years  past, 
has  been  engaged  in  making  extensive  improve- 
ments by  canals,  railroads  and  turnpikes, 
many  of  them  extending  from  Eastern  Pennsyl- 
vania to  Pittsburg,  by  which  the  transportation 
of  goods  and  passengers  is  greatly  facilitated; 
and  that  a  laige  portion  of  the  goods  and  pas- 
sengers thus  transported  are  conveyed  to  and 
from  Pittsburg  on  the  Ohio  River. 

On  the  18th  of  December,  1789,  an  Act  was 
passed  by  Virginia,  consenting  to  the  erection 
of  the  State  of  Kentucky  out  of  its  territory, 
on  certain  conditions,  among  which  are  the  fol- 
lowing: ''That  the  use  and  navigation  of  the 
River  Ohio,  so  far  as  the  territory  of  the  pro- 
posed State,  or  the  territory  that  shall  remain 
within  the  limits  of  this  Commonwealth  lies 
thereon,  shall  be  free  and  common  to  the  citi- 
zens of  the  United  SUtes."  Virg.  Revised 
Code,  1819,  p.  19.  To  this  Act  the  assent  of 
CoD^efl^  was  given.     1  Stat,  at  Large,  189. 

That  the  Ohio  River  is  navigable,  is  a  histor- 
ical fact,  which  all  courts  may  recognize.  For 
many  years  the  commerce  upon  it  has  been 
regulated  by  Congress,  under  the  commercial 
oower,  by  establishing  ports,  requiring  vessels 
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which  navigate  it  to  take  out  licenses,  and  to 
observe  certain  rules  for  the  safety  of  their  pas- 
sengers and  cargoes.  Appropriations  by  Con- 
gress have  been  frequently  made,  to  remove  ob- 
structions to  navigation  from  its  channel. 

It  appears  that  Pennsylvania  has  constructed 
a  combined  line  of  canal  and  railroad  from 
Pittsburg  and  Alleghany  cities  to  the  City  of 
Philadelphia,  a  distance  of  about  four  hundred 
miles,  at  an  expense  of  about  sixteen  millions 
of  dollars,  all  of  which  are  owned  by  the  State. 
There  is  also  a  railroad  from  Pittsburg  to  Har- 
risburg  which  will  soon  be  completed,  at  an  ex- 
pense of  some  eight  or  ten  millions  of  dollars. 
There  is  also  a  slack-water  navigation  from 
Pittsburg  to  Brownsville,  and  up  the  Yau^he- 
gany  to  West  Newton,  and  there  are  other  lines 
of  communication  between  Pittsburg  and  the 
East,  which  are  owned  in  whole  or  in  part 
by  the  State,  and  from  which  it  derives 
revenue. 

And  the  witnesses  generally  say,  that  any 
obstruction  on  the  Ohio  River,  to  the  free  pas- 
sage of  steamboats,  must  affect  injuriously 
•the  revenue  from  the  above  public  [•562 
works,  as  it  would  divert  the  transportation  of 
goods  and  passengers  from  the  line  to  and 
from  Pittsburg  to  the  northern  lines  through 
New  York.  Whilst  the  witnesses  differ  as  to 
the  amount  of  such  an  injury,  they  generally 
agree  in  saying,  that  any  serious  obstruction  on 
the  Ohio  would  diminish  the  trade  and  lessen 
the  revenue  of  the  State.  The  value  of  the 
goods  to  and  from  Pittsburg,  transported 
on  the  above  lines  of  communication,  is  esti- 
mated at  from  forty  to  fifty  millions  annually. 
And  it  is  shown  that  the  commerce  on  the 
Ohio,  to  and  from  Pittsburg,  amounts  to  about 
the  same  sum. 

If  the  bridge  be  such  an  obstruction  to  the 
navigation  of  the  Ohio  as  to  change,  to  any 
considerable  extent,  the  line  of  transportation 
through  Pennsylvania  to  the  northern  route 
through  New  York,  or  to  a  more  southern 
route,  an  injury  is  done  to  the  State  of  Pennsyl- 
vania, as  the  principal  proprietor  of  the  lines 
of  communication,  by  canal  and  railroad,  from 
Philadelphia  to  Pittsburg.  And  this  injury  is 
of  a  character  for  which  an  action  at  law  could 
afford  no  adequate  redress.  It  is  of  daily  oc- 
currence, and  would  require  numerous,  if  not 
daily  prosecutions,  for  the  wrong  done;  and 
from  the  nature  of  that  wrong,  the  compensa- 
tion could  not  be  measured  or  ascertained  with 
any  degree  of  precision.  The  effect  would  be, 
if  not  to  reduce  the  tolls  on  these  lines  of  trans- 
portation, to  prevent  their  increase  with  the  in- 
creasing business  of  the  country. 

If  the  obstruction  complained  of  be  an  injury, 
it  would  be  difficult  to  state  a  stronger  case  for 
the  extraordinary  interposition  of  a  court  of 
chancery.  In  no  case  could  a  remedy  be  more 
hopeless  by  an  action  at  common  law.  The 
structure  complained  of  is  permanent,  and  so 
are  the  public  works  sought  to  be  protected. 
The  iniury,  if  there  be  one,  is  as  permanent  as 
the  work  from  which  it  proceeds  and  as  are  the 
works  affected  by  it.  And  whatever  injury 
there  may  now  be,  will  become  greater  in  pro- 
portion to  the  increase  of  population  and  the 
commercial  developments  of  the  country.  And 
in  a  country  like  this,  where  there  would  seem 
to  be  no  limit  to  its  progress,  the  injury  com- 
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plained  of  would  be  far  greater  in  its  effects 
than  under  less  prosperous  circumstances. 

As  we  are  now  considering  the  obstruction 
of  the  bridce*  not  as  to  the  relief  prayed  for, 
but  as  to  the  form  of  the  remedy  adopted  by 
the  complainant,  we  are  brought  to  the  con- 
clusion, as  before  announced  by  this  court  to 
the  parties,  that  there  is  mMfi  out  a  prima 
farie  case  for  the  exercise  of  jurisdiction.  The 
witnesses  who  testify  to  the  obstruction  are 
numerous,  and  the  weight  of  their  testi- 
money  is  not  impaired  by  the  impeachment  of 
their  credit  or  a  denial  of  the  facts  stated  by 
them. 

563*1  *6ut  it  is  objected,  if  not  as  a  matter 
going  to  the  jurisdiction,  as  fatal  to  any  further 
action  in  the  case,  that  there  are  no  statutory 
provisions  to  guide  the  court,  either  by  the 
State  of  Virginia  or  by  Congress.  It  is  said 
that  there  is  no  common  law  of  the  Union  on 
which  the  procedure  can  be  founded;  that  the 
common  law  of  Vira^nia  is  subject  to  its  legis- 
lative action,  and  that  the  bridge,  having  l^en 
constructed  under  its  authority,  can  in  no 
sense  be  considered  a  nuisance.  That  what- 
ever shall  be  done  within  the  limits  of  a  state. 
Is  subject  to  its  laws,  written  or  unwritten, 
unless  it  be  a  violation  of  the  Constitution 
or  of  some  Act  of  Congress. 

It  is  admitted  that  the  federal  courts  have 
no  jurisdiction  of  common  law  offenses,  and 
that  there  is  no  abstract  pervading  principle  of 
the  common  law  of  the  Union  under  which  we 
can  take  jurisdiction.  And  it  Is  admitted  that 
the  case  under  consideration  Is  subject  to  the 
same  rules  of  action  as  if  the  suit  had  been  com- 
menced in  the  Circuit  Court  for  the  District  of 
Virginia. 

In  the  second  section  of  the  third  article  of 
the  Constitution  it  is  declared,  ''the  judicial 
power  shall  extend  to  all  cases,  in  law  and 
equity,  arising  under  this  Constitution,  the 
laws  of  the  United  States,  and  treaties  made, 
or  which  shall  be  made  under  their  authority." 

Chancery  jurisdiction  is  conferred  on  the 
courts  of  the  United  States  with  the  limitation 
''that  suits  in  equity  shall  not  be  sustained 
in  either  of  the  courts  of  the  United  States,  in 
any  case  where  plain,  adequate  and  complete 
remedy  may  be  had  at  law."  The  rules  of  the 
High  Court  of  Chancery  of  England  have  been 
adopted  by  the  courts  of  the  United  States. 
And  there  is  no  other  limitation  to  the  exercise 
of  a  chancery  jurisdiction  by  these  courts,  ex- 
cept the  value  of  the  matter  in  controversy,  the 
residence  oV  character  of  the  parties,  or  a  claim 
which  arises  under  a  law  of  the  United  States, 
and  which  has  been  decided  against  in  a  state 
court. 

In  exercising  this  jurisdiction,  the  courts  of 
the  Union  are  not  limited  by  the  chancery 
system  adopted  by  any  state,  and  they  exercise 
their  functions  in  a  state  where  no  court  of 
chancery  has  been  established.  The  usages  of 
the  High  Court  of  Chancery  in  England, 
whenever  the  jurisdiction  is  exercised,  gov- 
ern the  proceedings.  This  may  be  said  to  be 
the  common  law  of  chancery,  and  since  the 
organization  of  the  government  it  has  been 
observed. 

In  Robinson  v.  Cftmpbell,  3  Wheat.  222,  it  Is 
said:  '*The  court,  therefore,  think  that,  to 
effectuate  the  purposes  of  the  Legislature,  the 
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remedies  in  the  courts  of  the  United  States 
to  be,  at  common  law  or  In  equity,  not  aceord- 
ing  to  the  practice  *of  state  courts,  but  [*6«4 
according  to  the  principles  of  cOTunon  lair  and 
equity,  as  distin|^ished  and  defined  in  that 
country  from  which  we  derive  our  kno^rlcdge 
of  those  principles." 

This  principle  is  not  controverted  by  i^luit  la 
laid  down  In  the  case  of  Wheaton  k  Donaldson 
V.  Peters,  8  Pet.  658.  In  that  case  the  oonrt 
says:  "It  is  clear  there  can  be  no  common  law 
of  the  United  States.  The  federal  government 
is  composed  of  twenty-four  sovereign  and  in- 
dependent states,  each  of  which  may  haTe  ita 
local  usages,  customs,  and  common  law.  There 
is  no  principle  which  pervades  the  Union,  and 
has  the  authority  of  law,  that  Is  not  embodied 
in  the  Constitution  or  laws  of  the  Union.  The 
common  law  could  be  made  a  part  of  onr 
federal  system  only  by  legislative  adoption. 
When,  therefore,  a  common  law;  right  is  insert- 
ed, we  must  look  to  the  state  iii  which  the  eon- 
troversy  originated."  The  Inquiry,  in  that 
case,  was,  whether  a  copyright  existed  by  com- 
mon law  In  the  State  of  Pennsylvania.  But,  in 
the  case  above  cited  from  3  Wheaton,  the  eourt 
spoke  of  the  remedy.  By  the  Act  of  Congress 
of  1828,  proceedings  at  law.  In  the  courts  <»f 
the  United  States,  are  re<juired  to  conform  to 
the  modes  of  proceeding  m  the  state  eonrts; 
but  there  is  no  such  provision  in  regard  to 
courts  of  chancery. 

Under  this  system,  where  relief  can  be  ^tcb 
by  the  English  chancery,  similar  relief  maj  be 
given  by  the  courts  of  the  Union. 

An  indictment  at  common  law  could  not  be 
sustained  in  the  federal  courts  by  the  United 
States,  against  the  bridge  as  a  nuisance,  as  no 
such  prcSedure  has  been  authorized  by^  Con- 
gress. But  a  proceeding,  on  the  ground  of  a 
private  and  an  irreparable  Injury,  may  be  sus- 
tained against  it  by  an  individual  or  a  corpora- 
tion. Such  a  proceeding  is  common  to  the 
federal  courts,  and  also  to  the  courts  of  the 
State.  The  injury  makes  the  obstruction  a 
private  nuisance  to  the  injured  party;  and  the 
doctrine  of  nuisance  applies  to  the  case  where 
the  jurisdiction  is  made  out,  the  same  as  in  a 

{mblic  prosecution.  If  the  obstruction  be  nn- 
awful,  and  the  injury  irreparable,  by  a  suit  at 
common  law,  the  injured  party  may  claim  the 
extraordinary  protection  of  a  court  of  chancery. 
Such  a  proceeding  is  as  common  and  as  free 
from  difficulty  as  an  ordinary  injunction  bill. 
against  a  proceeding  at  law,  or  to  star  waste  or 
trespass.  The  powers  of  a  court  of  chancery 
are  as  well  adapted,  and  as  effectual  for  relief 
in  the  case  of  a  private  nuisance,  as  in  either  of 
the  cases  named.  And  in  regard  to  the  exer- 
cise  of  these  powers,  it  is  of  no  importance 
whether  the  eastern  channel,  over  which  the 
bridge  is  thrown,  is  wholly  within  the  limits  of 
the  State  of  Virginia.  The  Ohio  being  a  navi- 
gable *stream,  subject  to  the  commer-  [*5e& 
cial  power  of  Congress,  and  over  which  that 
power  has  been  exerted;  If  the  river  be  ^thin 
the  State  of  Virginia,  the  commerce  upon  it, 
which  extends  to  other  states,  is  not  within  its 
jurisdiction ;  consequently,  if  the  Act  of  Virgin- 
ia authorized  the  structure  of  the  brid^ie,  so  as 
to  obstruct  navigation,  it  could  afford  no  justi- 
fication to  the  Bridge  Company. 
The  Act  of  Virginia  under  which  the  bridge 
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bnilty  \tith  scrupulous  care,  guarded  the 
rights  of  navigation.    In  the  IDth  section,  it  is 
-^ledared,  ''That  if  the  said  brid^  shall  be  so 
constructed  as  to  injure  the  navigation  of  the 
said  river,  the  said  bridge  shall  be  treated  as  a 
public  nuisance,  and  shall  be  liable  to  abate- 
ment, upon  the  same  principles  and  in  the  same 
manner  that  other  public  nuisances  are."    And, 
in  the  Act  of  the  I9th  of  March,  1847,  to  revive 
the  first  Act,  it  is  declared,  in  the  14th  section, 
*^that  if  the  bridge  shall  be  so  erected  as  to  ob- 
struct  the  navigation  of  the  Ohio  River,  in  the 
usual  manner,  by  such  steamboats  and  other 
crmft    as    are    now    commonly    accustomed    to 
narigate  the  same,  when  the  river  shall  be  as 
high  as  the  highest  floods  hereinbefore  known, 
thm,     unless,    upon    such    obstruction    being 
found  to  exist,  such  obstruction  shall  be  im- 
mediately removed  or  remedied,  the  said  last- 
mentioned  bridge  may  be  treated  as  a  public 
naisance,  and  abated  accordingly." 

This  is  a  full  recognition  of  the  public  right 
on  this  great  highway,  and  the  ^rant  to  the 
Bridge  Company  was  made  subject  to  that 
right. 

It  is  objected  that  there  is  no  Act  of  Congress 
prohibiting  obstructions  on  the  Ohio  River,  and 
that  until  there  shall  be  such  a  regulation,  a 
state,  in  the  construction  of  bridges,  has  a 
right  to  exercise  its  own  discretion  on  the  sub- 


Congress  have  not  declared  in  terms  that  a 
state,  by  the  construction  of  bridges,  or  other- 
wise, shall  not  obstruct  the  navigation  of  the 
Ohio,  hat  they  have  regulated  navigation  upon 
it.  as  before  remarked,  by  licensing  vessels,  es- 
tablishing ports  of  entry,  imposing  duties  upon 
masters  and  other  officers  of  boats,  and  inflict- 
ing severe  penalties  for  neglect  of  those  duties, 
by  which  damage  to  life  or  property  has  result- 
ed. And  they  have  expressly  sanctioned  the 
compact  made  by  Vir^ia  with  Kentucky,  at 
the  time  of  its  admission  into  the  Union,  "that 
the  use  and  navigation  of  the  River  Ohio,  so 
far  as  the  territory  of  the  proposed  State,  or 
the  territory  that  shall  remain  within  the  lim- 
its of  this  Commonwealth  lies  thereon,  shall  be 
free  and  common  to  the  citizens  of  the  United 
States."  Now,  an  obstructed  navigation  can- 
not be  said  to  be  free.  It  was,  no  doubt,  in 
Tiew  of  this  compact,  that  in  the  charter  for 
the  bridge,  it  was  required  to  be  so  elevated  as 
•••*]  not,  at  the  greatest  height  of  the  *  water, 
to  obstruct  navigation.  Any  individual-  may 
abate  a  public  nuisance.  5  Bac.  Abr.  797;  2 
BolL  Abr.  144,  145;  9  Co.  54;  Hawk.  P.  C. 
75.  sec  12. 

This  compact,  by  the  sanction  of  Congress, 
has  become  a  law  of  the  Union.  What  fur- 
ther legislation  can  be  desired  for  judicial  ae- 
timi?  In  the  ease  of  Green  et  al.  v.  Biddle,  8 
Wheat.  1,  this  court  held  that  a  law  of  the 
State  of  Kentucky,  which  was  in  violation  of 
this  compact  between  Virginia  and  Kentucky, 
was  void;  and  they  say  this  court  has  authority 
to  declare  a  state  law  unconstitutional,  upon 
the  ground  of  its  iinpairing  the  obligation  of  a 
compact  between  different  states  of  the  Union. 

The  case  of  Wilson  t.  The  Black  Bird  Creek 
Marsh  Company,  2  Pet.  250,  is  different  in 
principle  from  the  case  before  us.  A  dam  was 
built  over  a  creek  to  drain  a  marsh,  required 
hy  the  nnhealthiness  it  produced.  It  was  a 
14  I^  ed. 


small  creek,  made  navigable  by  the  flowing  of 
the  tide.  The  Chief  Justice  said  it  was  a  mat- 
ter of  doubt,  whether  the  small  creeks,  which 
the  tide  makes  navigable  a  short  distance,  are 
within  the  general  commercial  regulation;  and 
that  in  such  cases  of  doubt,  it  would  be  better 
for  the  court  to  follow  the  lead  of  Congress. 
Congress  have  led  in  regulating  commerce  on 
the  Ohio,  which  brings  the  case  within  the  rule 
above  laid  down.  The  facts  of  the  two  cases, 
therefore,  instead  of  being  alike,  are  altogether 
different. 

No  state  law  can  hinder  or  obstruct  the  free  i 
use  of  a  license  granted  under  an  Act  of  Con- 
gress. Nor  can  any  state  violate  the  compact, 
sanctioned  as  it  has  been  by  obstructing  the 
navigation  of  the  river.  More  than  this  is  not 
necessary  to  ffive  a  civil  remedy  for  an  injury 
done  by  an  obstruction.  Congress  might  pun- 
ish such  an  act  criminally,  but  until  they  shall 
so  provide,  an  indictment  will  not  lie  in  the 
courts  of  the  United  States  for  an  obstruction 
which  is  a  public  nuisance.  But  a  public 
nuisance  is  also  a  private  nuisance,  where  a 
special  and  an  irremediable  mischief  is  done  to 
an  individuaL 

In  the  case  of  the  City  of  Georofetown  v.  The 
Alexandria  Co.  12  Peters,  98,  this  court  say: 
''The  Court  of  Equity,  also,  pursuing  the  an- 
alogy of  the  law,  that  a*  party  may  maintain 
a  private  action  for  special  damages,  even  in 
case  of  a  public  nuisance,  will  now  take  juris- 
diction in  case  of  a  public  nuisance,  at  the  in- 
stance of  a  private  person,  where  he  is  in  im- 
minent danger  of  suffering  a  special  injury,  for 
which,  under  the  circums&nces  of  the  case,  the 
law  would  not  afford  an  adequate  remedy." 
Where  no  special  damage  is  alleged,  and  indi- 
vidual could  not  prosecute  in  his  own  name  for 
a  public  nuisance.  This  doctrine  is  laid  down 
in  Conning  et  aL  v.  Lowerre,  6  Johns.  Ch.  439. 
*In  that  case  the  injunction  was  grant-[*567 
ed,  and  the  Chancellor  said,  "that  here  was  a 
special  grievance  to  the  plaintiffs,  affecting  the 
enjoyment  of  their  proporty  and  the  value  of 
it.  The  obstruction  was  not  only  a  common 
or  public  nuisance,  but  worked  a  special  injury 
to  the  plaintiffs." 

Chancellor  Kent,  in  the  3d  volume  of  his 
Commentaries,  411,  says:  "The  common  law, 
while  it  acknowledged  and  protected  the  right 
of  the  owners  of  the  adjacent  lands  to  the  soil 
and  water  of  the  river,  rendered  that  right  sub- 
ordinate to  the  public  convenience,  and  all 
erections  and  impediments  made  by  the  own- 
ers, to  the  obstruction  of  the  free  use  of  the 
river  as  a  highway  for  boats  and  rafts  are 
deemed  nuisances." 

In  Sampson  v.  Smith,  8  Simons,  272,  it  was 
held  that  injury  to  the  plaintiff's  trade  was 
sufficient  to  give  jurisdiction  against  a  public 
nuisance,  and  that  it  was  not  necessary  to  use, 
in  such  a  prosecution,  the  name  of  the  At- 
torney-General. And  this  was  on  a  bill  for  the 
discontinuance  of  works  already  erected. 

It  is  said,  "the  question  of  nuisance,  or  not, 
must,  in  cases  of  doubt,  be  tried  by  a  jury." 
2  Story's  Eq.  202.  In  this  respect  the  ques- 
tion is  similar  to  an  application  for  the  protec- 
tion of  a  patent.  Where  the  right  has  been 
long  enjoyed,  or  is  clear  of  doubt,  chancery 
will  interfere  without  a  trial  at  law.  Mr.  Jus- 
tice Story  says  (Id.  203):  "A  court  of  equity 
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will  not  only  interfere  upon  the  information  of 
the  Attorney-General,  but  also  upon  the  appli- 
cation of  private  parties,  directly  affected  by 
the  nuisance;  whereas,  at  law,  in  many  cases 
the  remedy  is,  or  may  be,  solely  through  the 
instrumentality  of  the  Attorney -General." 

In  the  same  volume,  p.  204,  it  is  said:  ''In 
regard  to  private  nuisances  the  interference  of 
courts  of  equity,  by  way  of  injunction,  is  un- 
doubtedly founded  upon  the  ground  of  restrain- 
ing irreparable  mischief,  or  of  suppressing  op- 
pressive and  interminable  litigation,  or  of  pre- 
venting multiplicity  of  suits."  Mit.  Eq.  PI.  by 
Jeremy,  144,  145;  Eden  on  Injunctions,  ch.  11, 
231,  238. 

'There  must  be  such  an  injury  as  from  its 
nature  is  not  susceptible  of  being  adequately 
compensated  by  damages  at  law,  or  such  as, 
from  its  continuance  or  permanent  mischief, 
n*ust  occasion  a  constantly  recurring  grievance, 
which  cannot  otherwise  be  prevented  than  by 
an  injunction."  "Formerly,  indeed,  courts  of 
equity  were  extremely  reluctant  to  interfere  at 
all,  even  in  regard  to  repeated  trespasses.  But 
now  there  is  not  the  slightest  hesitation,  if  the 
acts  done,  or  threatened  to  be  done  to  the  prop- 
erty, would  be  ruinous  or  irreparable."  2 
Story's  Eq.  207. 

In  Ripon  v.  Hbbart»  3  Mylne  &  Keen,  169, 
Lord  Brougham  says:  "If  the  thing  sought  to 
be  prohibited  is  in  itself  a  nuisance,  the  court 
will  interfere  to  stay  irreparable  mischief  with- 
568*]  out  •waiting  for  the  result  of  a  trial; 
and  will,  according  to  the  circumstances,  di- 
rect an  issue  or  allow  an  action,"  etc.  Lord 
Eldon,  in  the  case  of  Attorney-General  v.  Cleav- 
er, 18  Ves.  218,  appeared  to  think  that  there 
was  no  instance  of  an  injunction  to  restrain  a 
nuisance  without  trial.  But  in  this  he  was 
clearly  wrong. 

The  fact  that  the  bridge  constitutes  a  nui- 
sance is  ascertained  by  measurement.  The 
heigrht  of  the  bridge,  of  the  water,  and  of  the 
chimneys  of  steamboats,  are  the  principal  facts 
to  be  ascertained.  If  the  obstruction  exists,  it 
is  a  nuisance.  To  ascertain  this  a  jury  is  not 
necessary.  It  is  shown  in  the  report,  by  a 
matliemaiical  demonstration.  And  the  other 
matters,  connected  with  the  case,  as  to  the  bene- 
fit of  high  chimneys,  lowering  of  them  in  pass- 
ing under  the  bridge,  and  shortening  chimneys, 
are  matters  of  science  and  experience,  better 
ascertained  by  a  report  than  by  a  verdict.  And 
the  same  may  be  said  of  the  statistics  which 
are  in  the  case. 

Tlie  object  of  the  suit  was,  not  the  recovery 
of  damages,  but  to  enjoin  the  defendants  from 
building  the  bridge  which  would  injure  the 
plaintiff.  If  the  bridge  be  a  material  obstruc- 
tion to  the  navigation  of  the  Ohio,  it  is  not  de- 
nied that  the  plaintiff  would  be  injured.  The 
ground  of  defense  taken  and  maintained  is, 
that  the  bridge  is  not  a  material  obstruction  to 
commerce  on  the  river.  On  this  point  there  is 
no  doubt.  A  jury,  in  such  a  case,  could  give 
no  aid  to  the  court,  nor  security  to  the  parties. 
Having  had  notice  of  an  application  for  an  in- 
junction, before  the  defendants  had  thrown  any 
obstruction  over  the  river,  they  cannot  claim 
that  their  position  is  strengthened  by  the  com- 
pletion of  the  bridge. 

But  it  is  said,  the  bridge  constitutes  no  seri- 
ous obstruction  to  the  navigation  of  the  Ohio; 
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that  only  seven  steamboats,  of  two  hundred  and 
thirty  which  ply  upon  the  river  as  high  as 
Pittsburg,  are  obstructed;  and  that  arises  frcnn 
the  height  of  their  chimneys,  which  might  be 
lowered  at  a  small  expense,  in  passing  under 
the  bridge;  that  by  the  introduction  of  blow- 
ers, the  chimneys  might  be  shortened  vrithout  ' 
lessening  the  speed  of  the  boats ;  that  the  goods  I 
and  passengers  which  are  convey^  on  the  pub- 
lic lines  of  conununication,  between  Pittsburg  ' 
and  Philadelphia,  could  be  as  well  conveyed  on 
boats  of  lower  chimneys,  and  consequently  the 
State,  as  proprietor  of  those  lines,  if  at  all  in- 
jured, is  injured  so  inconsiderably  as  not  to  lay 
the  foundation  of  this  procedure;  that  none  of 
the  packets  or  the  other  boats  on  the  river  aT» 
owned  by  the  State  of  Pennsylvania. 

That  the  bridge  constitutes  an  obstruction,  is 
shown  by  the  report  of  the  commissioner,  the 
answer  of  defendants,  the  proof  in  the  case,  and 
by  the  admission  in  the  argument  of  the  coun- 
sel for  the  defendants.  The  report  of  the  com- 
missioner is  considered,  *a8  to  the  fact  [*5tt9 
of  the  obstruction  and  the  extent  of  it,  of  the 
same  force  as  the  verdict  of  a  jury.  The  report 
having  been  the  result  of  the  most  arduous  and 
scientific  investigation  of  the  facts,  is  entitled 
to  the  full  weight  of  a  verdict.  2  Railway 
Cases,  330.  The  fact  of  obstruction  nvas  a 
plain  and  practical  question,  but  it  was  con- 
nected with  other  matters  involving  questions 
of  science,  which  were  to  be  settled  on  the 
opinion  of  experts;  and  a  report  being  fairly 
made,  the  court  will,  generally,  assume  it  as  a 
basis  of  action,  unless  it  shall  be  shown  to  have 
been  made  under  improper  influences,  or 
through  a  mistake  of  facts.  1  Railway  Cases, 
576;  Shelford  on  Railways,  430. 

In  his  report  the  commissioner  says:  **The 
boats  running  in  that  line,  and  passing  the  site 
of  the  present  suspension  bridge,  in  1849,  pre- 
vious to  the  time  when  the  first  cables  were 
thrown  across  the  eastern  branch  of  the  Ohio, 
at  Wheeling,  were  the  Clipper,  No.  2;  the  Hi- 
bemia,  No.  2;  the  Brilliant;  the  Messenger,  No. 
2 ;  the  Isaac  Newton ;  the  New  England,  Xo.  2 ; 
and  the  Monongahela. 

"The   Clipper,   No.   2,   came  out  In    March^ 

1846,  was  215  feet  long,  and  had  chimneys  64 
feet  high.     The  Hibernia,  No.  2,  came  out  in 

1847.  She  was  225  feet  long,  and  her  chim- 
neys were  72^  feet  high  from  the  water.  The 
Brilliant  came  out  in  February,  1848,  was  227 
feet  long,  and  had  chimneys  71  feet  high.  The 
Messenger,  No.  2,  came  out  in  the  winter  or 
spring  of  1849,  was  242  feet  long,  and  has  chim- 
neys 76^  feet  high.  The  Isaac  Newton  was 
182  feet  long,  and  had  chimneys  only  63^  feet 
high.  The  New  England,  No.  2,  was  222  feet 
long,  and  her  chimneys  were  65§  feet  high. 
The  dimensions  and  height  of  the  chimneys 
of  the  Monongahela,"  the  conunissioner  says, 
"I  have  not  been  able  to  ascertain  from  the  evi- 
dence." 

"There  were  also  two  other  regular  packets 
running  past  Wheeling  in  the  spring  and  sum- 
mer of  1849,  previous  to  the  erection  of  the 
bridge ;  the  two  Telegraphs,  running  as  regular 
packets  between  Pittsburg  and  Louisville.  The 
chimneys  of  the  Telegraph,  No.  1,  were  80  feet 
high,  and  those  of  the  other  Telegraph  were  79 
feet  nine  inches  high. 

"Not  more  than  two  or  three  of  these   nine 
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packets  had  their  chimneys  prepared  for  lower- 
in*'  at    tbo  close  of  the  navigation  in  the  sum- 
mer of  1849.     And  of  the  five  largest  only  one 
of  them  could  have  gotten  under  the  bridge  on 
a  twenty  feet  stage  of  water  with  the  chimneys 
standing;   and  that  one,  the  Brilliant,  could  not 
have  gotten  under  when  the  water  was  more 
than  twenty-one  feet  upon  the  Wheeling  bar. 
And  neither  of  the  two  Telegraphs  could  have 
gotten  under  the  bridge  at  a  thirteen  feet  stage 
of  the  'water  with  their  chimneys  standing." 
570*]      •**If    the    bridge,"    says   the    commis- 
sioner,   "had   been  erected   in    1847,   therefore, 
and  those  nine  piickets  had  then  been  running, 
two  of  them  could  not  have  gotten  under  the 
bridge  for  nearly  three  months,  when  the  water 
was  thirteen  feet  and  over;  two  of  them  would 
I'ave    been    unable    to    get    imder   for   thirty- 
three  days,  when  the  water  on  the  bar  was 
twenty  feet  and  over;  another,  the  Brilliant, 
from    nineteen  to  twenty-five  days,  when   the 
water  was  twenty  nine  feet  and  over;  and  the 
other  four  as  much  as  ten  days,  when  the  water 
w*-ntv-nine   feet   and   over — unless   they 
had  lowered  or  cut  off  their  chimneys." 

"The  passage  of  three  of  the  Pittsburg  and 
Cincinnati  packets,  which  were  running  on  the 
Ohio  before  the  erection  of  the  bridge,  had  been 
actually  stopped  or  obstructed  by  such  bridge 

i'»  nrder  of  reference  in  this  cause: 
the  Messenger,  No.  2,  the  Hibemia,  No.  2,  and 
the  Bnlliant. 

**The  first  of  these  boats  arrived  at  the  bridge 
on  the  10th  of  November,  1849,  on  her  down- 
ward passage,  upon  a  twenty  feet  stage  of 
water,  and  had  to  cut  off  her  chimneys  before 
•he  could  pass  the  bridge.  She  was  detained 
there  about  seven  hours,  but  I  believe  she  did 
not  lose  her  trip  or  passengers.  She  was  sub- 
sequently detained  at  the  bridge  seven  hours, 
and  was  obliged  to  cut  off  her  chimneys  a  sec- 
ond time. 

-On  the  nth  of  November,  1849,  the  Hiber- 
nia.  No.  2,  reached  the  bridge  on  her  upward 
trip.  They  attempted  to  get  her  under  the 
bridge  by  sinking  her  deeper  in  the  water  with 
eoal  ballast.  But,  in  attempting  to  pass  the 
bridge,  the  top  of  one  of  her  chimneys  caught 
upon  a  projection  from  the  under  side  of  one  of 
the  flooring  timbers,  and  injured  the  chimney 
so  that  it  bad  to  be  taken  down  and  repaired. 
The  boat  was  detained  thirty-two  hours  at 
Wheeling  on  that  occasion,  and  was  obliged  to 
hire  another  boat  to  take  her  passengers  on  to 
Pittsburg,  except  such  of  them  as  preferred  to 
cross  the  mountains  by  the  way  of  Cumberland. 
''On  the  18th  of  the  same  month  the  passage 
of  the  Hibemia,  No.  2,  was  again  obstructed 
by  the  bridge  on  her  downward  passage;  by 
which  she  lost  an  entire  trip.  Finding  she 
eould  not  get  under  the  bridge  in  time  to  save 
her  trip,  she  transferred  her  freight  and  passen- 
gers to  another  boat,  and  returned  to  Pittsburg. 
And  the  passage  of  the  same  boat  was  again 
obstructed  by  the  bridge  in  coming  up  the  river 
last  spring.  On  that  occasion  she  arrived  at 
Wheeling  between  nine  and  ten  o'clock  in  the 
morning,  and  finding  she  could  not  get  under 
the  bridge  she  gave  up  the  trip,  and  landed  her 
passengers,  who  proccKsded  east  by  way  of  Cum- 
berland. 

"The  Brilliant  was  obstructed  by  the  bridge 
571*1  on  her  passage  *up  on  the  18th  Decem- 
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her,  1849,  and  had  to  wait  until  her  chimneys 
could  be  cut  off  to  enable  her  to  pass  under  the 
bridge.  The  chimneys  were  cut  off  at  great 
risk  to  the  lives  of  those  who  were  engaged  in 
the  operation;  and  the  boat  passed  under  the 
bridge  and  proceeded  to  Pittsburg  after  a  de- 
tention of  four  or  five  hours. 

"In  the  winter  and  spring  subsequent  to  the 
erection  of  the  bridge,  the  Buckeye  State,  the 
Keystone  State,  and  the  Cincinnati,  three  new ' 
packets,  we^e  brought  into  the  Pittsburg  and 
Cincinnati  lines,  in  the  places  of  the  New  Eng- 
land, No.  2,  the  Isaac  Newton,  and  the  Mo- 
nongahela.  They  were  all  of  much  larger  di- 
mensions and  had  much  taller  chimneys  than 
the  old  boats  for  which  they  were  substituted, 
and  their  chimneys  were  hinged  and  rigged  for 
lowering."  The  chimneys  of  the  Buckeye  State* 
were  74  feet  8  inches  high,  those  of  the  Key- 
stone 77  feet  5  inches,  and  those  of  the  Cincin- 
nati  84  feet  7   inches. 

"Two  accidents  have  occurred  to  those  new 
boats  in  passing  under  the  bridge  sinc^  they 
came  out.     The  Keystone  State,  on  her  down- 
ward passage,  the  4th  of  March  last,  in  at- 
t^npting  to  pass  under  the  apex  of  the  bridge- 
upon  a  thirteen  and  a  quarter  feet  stage  of  wa- 
ter, could  not  get  near  enough  to  the  Wheeling^ 
shore  to  pass  under  the  apex  of  the  bridge. 
And  in  attempting  to  drop  down  about  twenty 
feet  further  west,  one  of  the  chimneys  struck 
the  bridge  and  tore  away  all  the  guys  or  fasten- 
ings of  both   chimneys,  except  one  guy   I'od; 
broke  the  westerly  chimney  in  two;  broke  off 
the  hinge  from  the  other  chimney,  and  tore  up- 
some  portions  of  the  hurricane  deck  to  which 
the  ^y  rods  were  fastened.     And  if  the  re- 
maining guy  rod  had  given  way,  both  chimneys, 
weighing  together  about  four  tons,  would  have^ 
fallen  down." 

A  somewhat  similar  accident,  it  seems  from 
the  report,  occurred  to  the  Cincinnati,  in  Octo- 
ber, 1850. 

On  the  practicability  and  safety  of  lowering 
the  chimneys  a  great  niunber  of  witnesses  were 
examined.  And  the  commissioner  says,  al- 
though there  was  great  conflict  in  the  testimony 
as  respects  the  danger  to  the  limbs  and  lives  of 
the  passengers  in  the  operation,  yet,  he  says, 
when  the  facts  sworn  to  are  examined,  there  is 
a  decided  preponderance  against  the  safety  of 
lowering  the  chimneys.  And  he  remarks,  "The 
very  elevated  as  well  as  large  chimneys  used 
upon  the  Cincinnati  and  Pittsburg  packets,  and 
other  boats  of  that  class,  cannot  certainly  with, 
any  facility  or  safety  be  lowered  by  hinges  at 
the  tops.  They  are  therefore  obliged  to  lower 
them  at  the  hurricane  deck,  by  means  of  a 
derrick.  The  weight  of  the  parts  of  the  two 
chimneys  which  must  be  let  down  upon  those 
large  boats  is  estimated  by  the  witnesses  to- 
be  from  three  to  four  tons.  This  •enor-  1*572 
mous  weight  hanging  over  the  cabin,  or  rather 
over  the  berths  of  passengers,  in  process  of 
lowering,  would  probably  prove  disastrous  in 
the  extreme  *^'<f,JCLrt^''iccident  the  chimneys 
should  come  down  by  the  run;  which  is  very 
likely  to  occur,  from  the  carelessness  or  stupid- 
ity of  the  green  hands  that  the  owners  and 
officers  of  western  boats  are  so  often  obliged  to- 
employ." 

And  if  to  the  difficulties  stated  in  the  report 
there  be  added  the  darkness  of  the  night,  a 
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snow  storm,  or  the  falling  rain  congealing  on 
the  roof  of  the  boat  and  covering  it  with  ice, 
and  a  high  wind,  which  generally  is  experienced 
in  a  storm,  it  would  be  impracticable,  while 
the  boat  was 'proceeding  at  the  rate  of  ten  or 
twelve  miles  an  hour,  to  lower  the  chimneys; 
and  this  must  be  done  or  the  boat  must  land. 
During  this  operation,  the  pilot,  on  whom  the 
safety  of  the  boat  and  the  lives  of  the  passen- 
gers in  a  great  degree  depend,  must,  from  his 
position,  be  in  inuninent  danger.     . 

The  expense  of  lowering  the  chimneys.  If 
practicable  and  safe,  would  constitute  no  incon- 
siderable item.  The  time  lost  in  raising  and 
lowering  chimneys  is  variously  estimated  by 
tl'«  witnesses  at  from  one  to  three  hours.  Take 
the  minimum  of  such  estimate,  and,  according 
to  the  calculation  of  Colonel  Long,  the  expense 
of  the  boat  amounts  to  $8.33  per  hour.  Each 
packet  will  have  to  lower  its  chimneys  every 
time  it  passes  under  the  bridge,  which  will  be, 
ordinarily,  sixty  time  a  season,  amounting  to 
the  sum  of  $499.80,  a  charge  on  each  packet. 
To  this  may  be  added  the  apparatus  for  lower- 
ing the  chimneys,  estimated  at  $400,  which, 
with  its  repairs,  may  be  estimated  at  $100  per 
annum  during  the  life  of  the  boat,  which  aver- 
ages five  years.  And  it  is  in  proof  that  sta- 
tionary chimneys  will  last  five  years,  but  if 
subject  to  be  lowered  they  will  only  last  half 
that  time.  The  cost  of  chimneys  for  a  boat  is 
Btatea  at  $1,000,  which  may  be  considered  as 
an  increased  expense  to  each  boat  of  $200  per 
annum.  These  sums  added  together  make  a 
total  of  $799.80,  which  sum  multiplied  by  seven, 
the  number  of  the  packets,  make  the  sum  of 
$5,598.60  which  the  owners  of  these  packets 
must  necessarily  pa^  as  an  annual  tax,  by  rea- 
son of  the  obstruction  of  the  bridge,  if  they 
run  their  boats  and  lower  their  chimneys. 

But  it  is  contended  that  the  difficulty  of 
passing  under  the  bridge  may  be  obviated  by 
shortening  the  height  of  the  chimneys  without 
lessening  materially  the  speed  of  the  boat. 

That  high  chimneys  increase  the  speed  of 
the  boat  is  proved  in  the  case  practically  and 
scientifically. 

Professors  Renwick,  Bvme,  and  Locke  say, 
that  by  a  law  of  nature  the  force  or  velocity  of 
57S*]  a  draft  depends  upon  the  height  *of 
the  chimney;  the  force  and  velocity  being 
measured  by  the  difference  in  the  weight  be- 
tween the  column  of  air  within  the  chimney 
and  an  outside  column  of  equal  height  and 
diameter;  so  that  a  reduction  of  the  height  of 
the  chimney  involves  a  diminution  of  that  force 
with  which  nature  supplies  air  to  combine  with 
fuel  for  combustion;  and  by  consequence  there 
follows  a  diminution  of  heat  developed  in  the 
furnace,  of  steam  generated  in  the  boiler,  and 
of  power  bv  which  the  wheel  is  moved  and  the 
boat  propelled. 

The  commissioner,  in  bis  report,  says,  "the 
deduction  o\  science  also  shows  that  the  draft 
is  increased  by  elongatin0.<ii>«  chimneys."  Iir 
this  question  econom/^"i4/UPljB'^ot  the  object 
to  be  attained,  but  the  greatest  practicable 
speed  consistent  with  safety.  And  this  is  at- 
tained, where  there  is  no  defect  in  the  furnace, 
by  the  combustion  of  the  largest  amount  of 
fuel.  Forty-three  bushels  of  bituminous  co&i 
are  consumed  per  hour  by  each  of  the  Pitts- 
burg packets. 
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The  commissioner  says:  "In  relation  to  the 
question  whether  chimneys  as  hig^h  as  those 
now  in  use  upon  the  Pittsburg  and  Cincinnati 
packets,  and  some  of  the  larger  boats  on  the 
Ohio,  are  necessary  for  obtaining  the  maximnm 
of  speed  desirable  in  the  navigation  of  the  river, 
there  is  a  diversity  of  opinion  among  the  wit- 
nesses, especially  among  those  who  are  not 
acquainted  with  the  scientific  principles  of 
chimney  draft  in  reference  to  the  oombustion 
of  fuel  for  the  generation  of  steam*  But  I 
think  there  is  a  great  preponderance  of  the  tes- 
timony even  of  that  class  of  witnesses  in  famr 
of  the  necessity  of  very  high  chimneys  upon 
the  large  Ohio  steamboats." 

And  he  further  remarks:  ''Rejecting  the 
deductions  of  science  on  the  subject,  the  teach- 
ings of  experience  show,  that  as  boats  upon 
the  Ohio  have  been  gradually  improved  in 
their  dimensions,  from  time  to  time,  and  the 
height  of  their  chimneys  increased,  they  hare 
been  enabled  to  run  with  greater  speed,  to  the 
evident  advantage  of  commerce  and  of  travel 
upon  the  rivers.  And  the  fact  that  several  dif- 
ferent projects,  for  procuring  artificial  draft, 
such  as  blowers,  as  an  available  substitute  for 
the  draft  of  tall  chimneys,  have  been  tried 
upon  the  western  waters  and  have  failed  and 
been  abandoned,  is  very  strong  evidence  is 
favor  of  the  necessity  of  natural  draft  for  the 
combustion  of  wood  and  bituminous  coal  upon 
the  steamboats  navigating  the  Oliio." 

There  is  no  better  evidence  of  utility,  than 
the  progress  made  in  the  structure  of  steam- 
boats and  of  the  machinery  by  which  they  are 
propelled.  Men  who  are  engaged  in  navigation 
learn  by  experience  and  adopt  that  which  will 
be  most  conducive  to  their  own  interests. 

*It  appears,  from  the  statement  of  [*574 
Scowden,  an  engineer,  that  the  chimneys  of 
the  first  boat,  called  the  Cincinnati,  were  84 
feet  high  from  the  surface  of  the  water  when 
light,  and  eihcfai  74  feet  high  from  the  center  of 
the  flues.  Her  chimneys  were  shortened  8  feet, 
and  it  diminished  her  speed  up  stream  from  a 
mile  to  a  mile  and  a  half  per  hour.  Captain 
Hazlep  states  that,  adding  8  feet  to  the  chim- 
ney of  the  Telegraph,  in  1849,  increased  her 
speed  about  half  a  mile  an  hour  up  stream. 
And  by  Captain  Duval,  that  the  Clipper's  chim- 
ney being  cut  off  8  feet,  in  order  to  pass  the 
Wheeling  Bridge,  reduced  her  sp^  about  three 
hours  between  Cincinnati  and  Pittsburig.  And 
it  may  be  fairly  inferred,  that  a  reduction  of 
20  feet  would  reduce  the  speed  between  Cis- 
cinnati  and  Pittsburg  about  four  hours. 

According  to  this  estimate,  the  cost  of  the 
boat  per  hour  being,  as  above  stated,  $8.33,  if 
there  should  be  an  average  loss  of  four  hours 
in  each  trip,  it  would  amount  to  $33.32.  This 
sum  multiplied  by  sixty,  the  average  number 
of  trips  each  season,  would  amount  to  the  sum 
of  $1,999.20,  and  this  being  multiplied  by 
seven,  the  number  of  the  packets,  would  make 
the  sum  of  $13,994.40,  an  annual  loss  by  the 
owners  of  the  packets,  by  reducing  the  height 
of  their  chimneys,  so  as  to  pass  under  the 
bridge  at  the  different  stages  of  the  water. 

But  it  is  said  these  seven  packets  a.re  the 
only  boats  obstructed  by  the  bridge  of  the  two 
hundred  and  thirty  which  ply  upon  the  Ohio, 
and  run  to  Pittsburg. 

The  transportation  of  goods  and  passengers 
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by  these  packets  will  show  their  relative  im- 
portance, as  instruments  of  commerce,  between 
dneinnati  and  Pittsburg.  From  the  evidence, 
it  appears  that  they  eonvey  about  one  half  of 
the  gooda  in  value  and  three  fourths  of  the 
passengers,  between  those  cities.  Taking  the 
Kevstone  State  as  a  criterion,  each  packet 
transports  annually  thirty  thousand  nine  hun- 
dred and  sixty  tons  of  freight,  and  twelve  thou- 
sand passengers.  The  line  was  established  in 
1844,  and  it  appears  from  the  proof,  that  since 
that  time  it  has  transported  between  the  above 
cities,  nearly  a  million  of  passengers. 

It  is  in  proof  that  the  life  of  these  packets 
averages  five  years,  when  their  places  in  the 
line  must  be  supplied  by  new  boats.  If  to  their 
original  cost  of  construction,  there  be  added  the 
expense  of  running  them  for  five  years,  adding 
nothing  for  repairs  or  accidents,  a  total  sum 
wiU  be  expended  of  $1,680,000.  This  amount 
of  capital  is  appropriated  every  five  years  in 
running  this  line  of  packets.  The  structure 
of ,  the  bridge  cost  less  than  one  eighth  of  that 
sum. 

The  speed  of  these  boats,  their  excellent  ac- 
eocnmodations,  and  their  general  good  manage- 
ment, recommend  them  to  the  public,  as  is 
shown  by  the  large  amount  of  goods  and  pas- 
575*]  senders  •they  convey.  And  any  change 
in  their  structure,  or  in  the  production  of  the 
propelling  power,  which  shall  impede  their 
prepress,  would  not  only  impose  upon  their  pro- 
prietors a  most  onerous  tax,  but  it  would  great- 
ff  le^en  their  profits,  by  reducing  the  amount 
of  freight  and  passengers.  And  no  part  of  the 
amount  would,  probably,  pass  to  other  boats  on 
the  river,  but  to  the  northern  or  southern  lines, 
where  greater  expedition  is  given. 

In  the  report  of  the  commissioner,  a  state- 
ment is  made  of  the  stages  of  water,  at  Wheel- 
it^  for  twelve  years,  beginning  on  the  10th  of 
March,  1838,  and  ending  on  the  9th  of  the  same 
month,  1850. 

The  highest  part  of  the  bridge,  by  actual 
measurement  from  the  ground,  is  91.31  feet. 
This  elevation  is  only  at  a  single  point,  two 
hundred  and  eighty-four  feet  from  the  face  of 
the  eastern  abutment.  From  the  apex  it  de- 
flects east  and  west,  being  at  the  distance  of 
forty  feet  westward  only  89.48  feet  above  the 
ground,  and  at  the  same  distance  east  only 
99.77  feet  above  the  ground.  The  chimneys  on 
the  seven  packets  require  a  space  of  about  thir- 
ty feet  in  width  to  pass  under  the  bridge  with- 
in the  eighty  feet  allowed,  and  the  depth  of 
water  and  a  suflScient  headway,  must  be  de- 
ducted,  to  show  the  height  of  the  bridge  for  the 
of  boats.  The  headway  required,  as  ap- 
from  the  report  of  the  engineer,  should  be 
the  tops  of  the  chimneys  and  the  low- 
est parts  of  the  bridge,  from  two  to  three  feet. 
This  would  reduce  the  space,  say  two  feet  and 
a  half  to  87.27  feet. 

In  the  twelve  years  above  stated,  the  water 
was  at  the  stage  of  twenty-one  feet  and  over, 
two  hundred  and  nineteen  days;  consequently 
DO  boat,  whose  chimneys  were  66^  feet  high.. 
eould  have  passed  under  the  bridge.  Twenty- 
obe  feet  of  water  are  substituted  for  twenty  feet 
in  the  table  reported,  that  statement  allowing  a 
foot  of  water  below  the  measurement.  The 
water,  in  the  above  period,  was  twenty-six  feet 
and  over,  eighty-three  days,  during  which  time 
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no  boat  could  have  passed  under  the  bridge 
whose  chimneys  were  sixty-two  feet  high.  The 
water  was  twenty-eight  feet  and  over,  fifty-five 
days  during  the  twelve  years,  which  would  havs 
prevented  a  boat  from  passing  under  the  bridge, 
whose  chimneys  were  sixty  feet  high.  Within 
the  same  period,  the  water  was  sixteen  feet  and 
over,  five  hundred  and  thirty-four  days;  con* 
sequently  boats,  whose  chimneys  were  seventy- 
two  feet  high,  during  that  whole  time  could  not 
have  passed  under  the  bridge. 

In  his  report,  the  commissioner  says:  "Ths 
bridge  is  nine  hundred  and  eighty  feet  between 
the  bases  of  the  two  abutments.  At  the  highest 
point  of  the  bridge,  for  the  distance  of  about 
fifty-six  feet  in  width,  there  is  a  clear  headway, 
for  the  'passage  of  steamboats  with  their[*576 
chimneys  standing,  of  ninety-one  feet  above  ex- 
treme low  water.  But  this  space  of  fifiy-six 
feet  in  width  is  not  over  any  part  of  the  river 
at  extreme  low  water.  The  water  upon  the 
Wheeling  bar  must  be  about  four  feet  deep,  to 
bring  the  easterly  edge  of  the  stream  under  the 
western  extremity  of  the  fifty-six  feet.  And  it 
must  be  more  than  fifteen  feet  deep  upon  the 
bar  to  enable  a  steamboat,  drawing  ^ve  feet, 
to  avail  itself  of  the  ninety-one  feet  headway 
above  low  water  mark,  for  the  whole  width  of 
fifty-six   feet." 

"It  follows,  from  this  statement  of  facts, 
that  a  steamboat,  drawing  five  feet  of  water, 
and  whose  chimneys  are  79^  feet  high  or  over, 
can  never  pass  under  the  apex  of  the  bridge,  at 
any  stage  of  the  water,  without  lowering  her 
chimneys." 

From  the  data  referred  to,  the  defendants' 
counsel  contend  that  in  a  few  years,  at  most, 
there  will  be  a  concentration  of  railroads  at 
Wheeling,  and  at  other  places  on  the  Ohio, 
connecting  the  Eastern  with  the  Western 
country,  which,  from  their  speed  and  safety, 
must  take  from  the  river  the  passengers  and  a 
considerable  portion  of  the  freight  now  trans- 
ported in  steamboats.  That  these  roads,  cross- 
ing the  Ohio  River,  will  reach  the  commercial 
ports  of  the  interior,  and  dififuse  a  larger 
amount  of  commerce  than  that  which  is  now 
transported  on  the  Ohio.  And  It  is  intimated 
that  the  Wheeling  Bridge  may  be  used  by  the 
railroad  cars;  but  it  is  clearly  proved  that  the 
bridge  is  not  calculated  for  such  a  transporta- 
tion. 

However  numerous  these  roads  may  be,  there 
can  be  no  doubt  that,  like  similar  roads  in 
other  parts  of  the  country,  their  cars  will  be 
loaded  with  freight  and  passengers.  But  it  may 
not  follow  that  the  Ohio  and  our  other  rivers 
will  be  deserted,  or  their  business  reduced.  We 
have  an  extent  of  river  coast,  counting  both 
shores,  exceeding  twenty-five  thousand  miles, 
through  countries  the  most  fertile  on  the  globe. 
This  is  a  greater  distance  than  the  combined 
railways  of  the  world.  That  our  railroads,  as 
avenues  of  commerce,  may  develop  our  re- 
sources in  a  greater  degree  than  is  now  antici* 
pa  ted,  must  be  the  desire  of  everyone.  But 
the  great  thoroughfares,  provided  by  a  benefi- 
cent Providence,  should  neither  be  ne^^lected 
nor  abandoned.  They  will  still  remain  the 
great  arteries  of  commerce. 

Past  experience  teaches  us,  that  however  the 
facilities  of  commerce  may  be  multiplied,  her 
tracks  will  be  filled  with  productions  which  en- 
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rich  the  country  and  add  to  the  comforts  and 
enjoyments  of  its  rapidly  increasing  popula- 
tion. The  rewards  of  labor  will  give  an  irresist- 
ible impulse  to  enterprise  which  must  secure  to 
our  country  a  prosperity  unequalled  in  history. 
Our  internal  commerce  is  more  than  three  times 
as  great  as  our  foreign,  and  the  increased  lines 
577*]of  intercourse  will  cause  both  "rapidly  to 
advance.  The  protection  of  the  river  commerce 
is  by  no  means  hostile  to  any  other.  The  mul- 
tiplication of  commercial  facilities  will,  in  the 
same  proportion,  increase  the  articles  of  trade. 

If  viaducts  must  be  thrown  over  the  Ohio  for 
the  contemplated  railroads,  and  bridges  for  the 
accommodation  of  the  numerous  and  rising 
cities  upon  the  banks  of  the  river,  it  is  of  the 
highest  importance  that  they  should  not  be  so 
built  as  materially  to  obstruct  its  commerce.  If 
the  obstructions  which  have  been  demonstrated 
to  result  from  the  Wheeling  Bridge,  are  to  be 
multiplied  as  these  crossways  are  needed,  our 
beautiful  rivers  will,  in  a  great  measure,  be 
abandoned.  An  experience  of  forty  years 
shows  how  much  may  be  done  In  the  structure 
of  steamboats,  in  the  improvement  of  their  ma* 
chinery,  and  the  propelling  power,  to  increase 
the  speed  and  the  comfort  of  that  mode  of 
transportation,  under  a  continued  reduction  of 
expense.  But  If  the  limit  of  advance,  in  this 
respect,  has  already  been  passed,  and  a  retro- 
^ade  movement  is  necessary,  by  rejecting  the 
improvements  recommended  by  ingenuity  and 
experience,  we  close  our  eyes,  to  one  gr<eat 
source  of  our  prosperity.  What  would  the  West 
now  have  been  if  fiteam  had  not  been  intro- 
duced upon  our  rivers,  and  their  navigation 
had  not  remained  free?  Without  an  outlet  for 
the  products  of  a  prolific  soil  and  the  instru- 
ments of  mechanical  ingenuity,  the  country 
could  have  made  but  little  advance. 

It  Is  said  that  the  interest  of  commerce  re- 
quires navigable  waters  to  be  crossed,  and  that 
in  such  a  case  the  inquiry  should  be,  whether 
the  benefit  conferred  upon  commerce  by  the 
cross  route,  is  not  greater  than  the  injury  done. 
In  the  case  of  The  King  v.  Sir  John  Morris,  1 
Barn.  &  Adol.  441,  it  was  held,  that  the  injury 
cannot  be  balanced  against  the  benefits  secured. 
And  in  the  case  of  The  King  v.  George  Henry 
Ward,  4  Ad.  &  El.  384,  it  was  held,  where  the 
jury  found  that  an  embankment  complained  of 
\^as  a  nuisance,  but  that  the  inconvenience  was 
counterbalanced  by  the  public  benefit  arising 
from  the  alteration,  it  amounted  to  a  verdict  of 
guilty. 

If  the  obstruction  be  slight,  as  a  draw  in  a 
bridge,  which  would  be  safe  and  convenient 
for  the  passage  of  vessels,  it  would  not  be  re- 
garded as  a  nuisance,  where  proper  attention  is 
given  to  raise  the  draw  on  the  approach  of  ves- 
sels. Of  this  character  is  the  complaint  of  the 
plaintiff  against  the  bridge,  that  it  obstructs 
sea  vessels  built  at  Pittsburg.  Sails  cannot  be 
used  to  advantage  on  the  Ohio  or  the  Mississip- 
pi, consequently  there  can  be  no  necessity  of 
raising  the  masts  until  it  becomes  necessary  to 
hoist  the  sails.  Such  vessels  float  down  the 
river  or  are  towed  by  steam  vessels. 
578*]  "It  is  true  the  injury  done  to  the  State 
of  Pennyslvania  may  seem  to  be  small,  when 
compared  to  the  magnitude  of  this  subject. 
It  applies  to  all  our  rivers,  and  aflTects  annually 
a  transportation  of  many  iniilions  of  passengers 
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and  a  commerce  worth  not  less  than  six  Iran- 
dred  millions  of  dollars.  It  would  be  as  imiHrise 
as  it  is  unlawful  to  fetter,  in  any  respect,  thi* 
vast  commerce. 

In  all  the  charters,  granted  for  the  constmc- 
tion  of  bridges  over  navigable  waters,  it  is  be- 
lieved all  the  States,  not  excepting  Virginia, 
have  provided  that  their  navigatioo  should  not 
be  obstructed. 

The  Bridge  Company  had  Ic^ial  notice  of  the 
institution  of  the  suit,  and  of  the  applicati<Hi 
for  an  injunction  to  stay  their  proceedings,  be> 
fore  their  cables  were  thrown  across  the  riTer. 
This  should  have  induced  them  to  suspend,  for  s 
time,  their  nreat  work,  alike  creditable  to  the 
enterprise  of  their  citizens,  and  the  genius  wloA 
science  of  the  engineer  who  planned  the  bridge 
and  superintended  its  construction.  It  is  a 
matter  of  regret  that,  by  the  prosecution  and 
completion  of  the  bridge,  thej  have  incurred 
a  high  responsibility. 

For  the  reasons  and  facts  stated,  we  think 
that  the  bridge  obstructs  the  navigation  of  the 
Ohio,  and  that  the  State  of  Pennsylvanist  has 
been,  and  will  be,  injured  in  her  public  iw'orks. 
In  such  manner  as  not  only  to  authorize  the 
bringing  of  this  suit,  but  to  entitle  her  to 
relief  prayed. 

Believing,  from  the  estimates  in  the 
that  the  obstruction  to  the  navigation  of  the 
river  may  be  removed  by  elevating  the  bridge, 
at  an  expense  which,  when  added  to  the  original 
cost,  will  leave  a  reasonable  profit  to  the  sto^- 
holders,  on  the  entire  capital  expended,  we 
have  endeavored  to  ascertain  the  lowest  point 
of  elevation  which  will  secure  this  object. 
And,  on  a  full  view  of  the  evidence,  ^we  are 
brought  to  the  conclusion,  that  an  elevation  of 
the  lowest  parts  of  the  bridge  for  three  hun* 
dred  feet  over  the  channel  of  the  river,  not 
less  than  one  hundred  and  eleven  feet  from  the 
low  water  mark  will  be  sufficient — the  floor- 
ing of  the  bridge  descending  from  the  termini 
of  the  elevation,  at  .the  rate  of  four  feet  in  the 
hundred;  this  will  give  a  level  headway  for 
boats  of  three  hundred  feet  in  width,  and  will 
enable  those  whose  chimneys  are  eighty  feet 
high  to  pass  under  the  bridge  when  the  \rater 
is  thirty  feet  deep  from  the  ground,  leaving  the 
tops  of  the  chimneys  two  feet  below  the  lowest 
parts  of  the  bridge.  If  this  or  some  other  plan 
shall  not  be  adopted  whic^  shall  relieve  the 
navigation  from  obstruction,  on  or  before  the 
1st  day  of  February  next,  the  bridge  must  be 
abated. 

We  do  not  deem  It  necessary  to  provide 
against  the  floods,  which  seldom  occur,  and 
which,  when  at  the  highest,  overwhelm  the 
lower  parts  of  our  cities  and  towns  on  the 
banks  of  the  "Ohio,  and  necessarily  sua-  [*5  7# 
pend,  for  a  short  time,  business  upon  the  river. 

Mr.  Chief  Justice  Taney,  dissenting: 
As  this  is  a  case  of  much  importance  to  the 
parties  and  the  public,  and  I  do  not  conciir  in 
the  judgment  of  the  xourt,  it  is  my  duty  to 
express  my  opinion.  I  shall  do  so  as  briefly  as 
I  can. 

The  first  question  to  be  decided  is,  whether 
this  bridge  is  a  public  nuisance  or  not,  which 
this  court  has  a  right  to  abate.  The  State  of 
Pennsylvania,  it  is  true,  complains  of  an  inter- 
ruption to  her  canals,  in  which,  in  her  character 
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4s  a  State,  she  has.  a  proprietary  interest,  analo- 
gous to  that  of  an  individual  owner.  She  seeks 
redress  for  this  injury.  But  she  proceeds  upon 
the  ground  that  the  bridge  is  a  public  nuisance, 
from  which  the  State  receives  a  particular  in- 
jury to  its  property  beyond  that  which  the  pub- 
lic in  general  sustain.  And  the  foundation  of 
her  clium,  as  stated  in  the  bill,  is,  that  the 
bridge  is  an  unlawful  obstruction  to  the  navi- 
gation of  a  public  river,  and  therefore^  a  public 
nuisance.  The  immense  mass  of  testimony  con- 
tained in  this  record,  is  directed,  almost  alto- 
gether to  that  point.  In  order,  therefore,  to 
maintain  the  bill,  it  is  incumbent  upon  the 
State  to  show  that  this  bridge  is  a  public  nui- 
sance. And,  if  it  is  a  public  nuisance,  it  must 
be  because  it  is  a  violation  of  some  law  which 
this  eoort  has  a  right  to  administer. 

In  examining  this  question,  it  must  be  borne 
in  mind  that,  although  the  suit  is  brought  in 
this  ooorty  the  law  of  the  case  and  the  rights 
of  the  parties  are  the  same  as  if  it  had  been 
hnnight  in  the  circuit  court  of  Virginia,  in 
which  the  bridge  is  situated.  Pennsylvania, 
as  a  State,  has  the  right  to  sue  in  this  court. 
But  a  suit  here  merely  chan^  the  forum,  and 
does  not  change  the  law  of  the  case  or  the 
rights  of  the  parties.  And  if,  in  the  circuit 
court  of  the  United  States,  sitting  in  Virginia, 
this  bridge  could  not  be  adjudged  a  nuisance, 
and  abated  as  such,  neither  can  it  be  done  in 
this  court.  The  State,  in  this  controversy,  has 
the  same  rights  as  an  individual,  and  nothing 
more.  And  the  court  is  bound  to  administer 
to  the  State  here  the  same  law  that  would  be 
administered  to  an  individual  suitor,  suing  for 
a  like  cause,  in  a  circuit  court  of  the  United 
Sutes,  sitting  in  the  State  where  the  bridge  is 
erected. 

Assuming,  then,  that  it  does  obstruct  a  pub- 
lic navigable  river,  and  would,  at  common 
Uw,  be  a  public  nuisance,  I  proceed  to  inquire 
whether  this  court  is  authorized  to  declare  it  to 
be  such,  and  order  it  to  be  abated. 

The  Ohio  being  a  public  navigable  stream. 
Congress  have  undoubtedly  the  power  to  regu- 
5S§*]  late  commerce  upon  it.  They  •have 
the  right  to  prohibit  obstructions  to  its  navi- 
gation; to  declare  any  such  obstruction  a  pub- 
lic nuisance;  to  direct  the  mode  of  proceeding 
in  the  courts  of  the  United  States  to  remove  it ; 
and  to  punish  anyone  who  may  erect  or  main- 
tain it;  or  it  may  declare  what  degree  or  de- 
scription of  obstruction  shall  be  a  public  nui- 
sanee:  as,  for  example,  the  height  of  a  bridge 
ov«>  the  river,  or  the  distance  to  which  a  wharf 
may  be  extended  into  its  navigable  waters. 
'  But  this  power  has  not  been  exercised.  There 
is  DO  law  of  the  United  States  declaring  an  ob- 
struction in  the  Ohio  or  any  other  navigable 
river,  to  be  a  public  nuisance,  and  directing  it 
to  be  abated  as  such.  Nor  is  there  any  Act  of 
Congress  regulating  the  height  of  bridges  over 
the  river.  We  can  derive  no  jurisdiction,  there- 
fore, upon  this  subject,  from  any  law  of  the 
United  States;  and  if  we  exercise  it  we 
must  derire  our  authority  from  some  other 
scnree. 

But  we  cannot  derive  it  from  the  common 
law.  For  it  has  been  settled,  since  the  begin- 
ning of  this  government,  that  the  courts  of 
the  United  States,  as  such,  have  no  common 
law  jurisdiction,  civil  or  criminal,  unless  con- 
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ferred  upon  them  by  Act  of  Congress.  It  is 
true  that  the  courts  of  the  United  States,  when 
sitting  in  a  state,  administer  the  common  law, 
where  it  has  been  adopted  by  the  state.  But 
it  is  administered  as  the  law  of  the  state,  under 
the  authority  and  direction  of  the  Act  of  Con- 
gress, which  makes  the  laws  of  the  state  the 
rule  of  decision  in  a  court  of  the  United 
States,  when  sitting  in  the  state,  provided  such 
laws  are  not  contrary  to  the  Constitution,  laws, 
or  treaties  of  the  United  States.  We  cannot, 
under  the  rule  of  decision  thus  prescribed,  ad- 
judge this  bridge  to  be  a  nuisance,  although  it 
may  obstruct  the  navigation  of  the  river,  unless 
it  is  a  nuisance  by  the  common  law,  as  adopted 
in  Virginia  and  modified  by  its  statutes.  But 
this  bridge  was  built  under  the  authority  of  a 
statute  of  the  State.  The  structure,  in  its  pres- 
ent form,  has  been  sanctioned  by  the  Legisla- 
ture. It  is  therefore  no  offense  against  the 
laws  of  the  State;  and  a  circuit  court  of  the 
United  States,  sitting  in  the  State  and  governed 
by  its  laws,  when  not  in  conflict  with  the  Con- 
stitution or  laws  of  the  United  States,  or  trea- 
ties, could  not  order  It  to  be  abated  as  a  public 
nuisance;  and  this  court  has  no  higher  power 
over  this  subject,  either  at  law  or  in  equity, 
nor  any  other  rule  to  ^ide  it,  than  a  circuit 
court  sitting  in  Virginia.  And  as  the  bridge 
is  not  a  nuisance  by  the  laws  of  that  State, 
and  there  is  no  Act  of  Congress  making  the  ob- 
struction of  a  public  river  an  offense  against 
the  United  States,  and  we  have  no  common 
law  to  which  the  court  may  resort  for  jurisdic- 
tion, I  do  not  understand  by  what  law,  or 
under  what  authority,  this  court  can  adjudge 
it  to  be  a  public  nuisance  and  proceed  to 
•abate  it,  either  upon  a  proceeding  in  [•SHI 
chancery  or  by  a  process  at  law. 

If  it  is  a  public  nuisance,  it  is  an  *  offense 
either  against  the  United  States  or  the  State  of 
Virginia,  for  which  the  persons  who  erected  or 
who  continue  it  are  liable  to  be  indicted.  For 
we  need  go  no  further  than  Blackstone's  Com- 
mentaries (4  Bl.  Com.  167)  for  proof  that  the 
unauthorized  obstruction  of  a  navigable  river  is 
an  offense,  and  may  be  punished  in  a  criminal 
proceeding  by  indictment.  Can  the  parties 
who  built  or  continue  this  bridge  be  indicted 
for  it  as  an  offense  against  the  public?  This 
appears  to  me  to  be  the  true  test.  We  are  in- 
quiring whether  there  is  any  law  which  the 
court  has  the  power  to  administer,  under 
which  this  bridge  may  be  adjudged  a  public 
nuisance  or  purpresture.  If  there  is,  then  the 
persons  who  erected  it  may  be  punished  in  a 
criminal  proceeding. 

For  if  it  is  a  public  nuisance  or  purpresture, 
it  is  an  offense  against  the  sovereignty  whose 
laws  have  been  violated.  Could  they  be  indicted 
for  an  offense  against  the  United  States?  This 
will  hardly  be  contended  for,  as  common  law 
offenses  cannot  be  punished  in  its  courts,  un- 
less they  are  declared  offenses  by  Act  of  Con- 
gress. And  as  we  have  no  such  Act  of  Con- 
gress, it  is  clear  that  an  indictment  charging 
the  obstruction  as  an  offense,  against  the  United 
States,  could  not  be  maintained.  It  is  equally 
clear,  that  an  indictment,  charging  it  as  an  of- 
fense against  the  State,  could  not  be  supported, 
for  the  law  of  the  State  sanctions  its  construc- 
tion. It  may  be  asked,  in  reply  to  this  view 
of  the  subject,  is  this  great  river,  then,  liable  to 
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be  obstructed  by  bridges  whenever  the  States, 
through  whose  territories  it  passes,  choose  to 
authorize  them?  And  are  the  inhabitants  above 
the  obstructions  to  be  shut  out  from  its  nav- 
igation, and  without  redress?  The  argiunent 
ab  inconvenienti  would  be  entitled  to  great  con- 
sideration if  there  was  any  foundation  for  it, 
although  it  would  not  alter  the  law.  But  this 
Opinion  leads  to  no  such  result.  For  I  have 
already  said  that  Congress  have  the  power  to 
declare  the  obstruction  of  a  navigable  stream 
an  offense  against  the  United  States,  and  to 
authorize  the  courts  of  the  United  States  to 
abate  it  as  a  nuisance;  and  any  law  of  a  state 
to  the  contrary  would  be  unconstitutional  and 
void. 

If,  therefore,  there  be  an  evil,  it  may  easily 
be  corrected  by  the  legislative  authority  of  the 
general  government.  But  if  Congress  have  not 
thought  proper,  or  do  not  think  proper,  to  ex- 
ercise this  power,  and  public  mischief  has 
arisen,  or  may  arise  from  it,  it  does  not  follow 
that  the  judicial  power  of  the  United  States 
may  step  m  and  supply  what  the  legislative  au- 
thority has  omitted  to  perform.  It  does  not  by 
any  means  follow  that  the  judicial  power  may 
declare  an  obstruction  in  or  over  a  navigable 
582*]  stream,  *an  offense  against  the  United 
States  before  the  legislative  power  has  forbid- 
den it,  and  conferred  authority  upon  the  courts 
to  punish  or  remove  it. 

Undoubtedly  this  court  has  original  jurisdic- 
tion when  a  state  is  a  party.  But  it  cannot  ex- 
ercise that  jurisdiction  without  some  law  pre- 
scribing the  mode  of  proceeding,  the  rule  of 
decision,  and  the  evidence  by  which  the  right 
in  dispute  is  to  be  tried.  The  unskillful  and 
careless  manner  in  which  a  steamboat  is  navi- 
gated may  impede  the  passage  of  other  ves- 
sels, and  sometimes  endanger  their  safety;  yet 
if  Pennsylvania  sued  here  for  any  injury  aris- 
ing from  this  cause,  we  could  exercise  no  ju- 
risdiction and  give  no  redress  unless  there  was 
some  law  to  guide  us.  And  when  a  case  of 
this  kind  is  not  embraced  in  any  law  of  the 
United  States,  we  always  resort  to  the  estab- 
lished usages  of  navigation  on  the  river,  and 
the  laws  of  the  state  m  whose  jurisdiction  the 
injury  was  sustained. 

The  cases  in  which  the  court  has  taken  ju- 
risdiction in  questions  of  boundary  between 
states,  stand  on  different  ground.  The  orig- 
inal jurisdiction  was  conferred  by  the  Consti- 
tution. The  evidence  upon  which  the  right  in 
controversy  must  be  decided,  depended  upon 
the  laws  and  usages  of  nations  in  disputes  of 
that  kind.  Consress  had  no  power  over  the 
subject.  It  could  neither  give  nor  take  away 
the  right  of  either  party,  nor  prescribe  the  ev- 
idence by  which  it  was  to  be  tried.  All  that 
Congress  was  required  to  do,  or  could  do,  was 
to  authorize  the  court  to  issue  the  proper  pro- 
cess to  bring  the  parties  before  it,  and  to  con- 
duct the  proceedings  to  final  judgment.  This 
was  admitted  on  all  hands  to  be  necessary 
before  the  court  could  exercise  the  jurisdiction 
which  the  Constitution  had  conferred.  And 
in  the  case  of  New  Jersey  v.  New  York,  6  Pet. 
287,  288,  it  was  held  that  the  Acts  of  1789  and 
1792  had  clothed  the  court  with  the  necessary 
power. 

The  rule  as  to  navigable  waters  is  this: 
Every  independent  nation  has  the  exclusive 
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jurisdiction  over  the  navigable  waters  tying 
within  its  territorial  limits.  It  has  the  rig^t  to 
r^^late  commerce  upon  them,  and  to  deter- 
mine what  bridges  may  be  built  over  them,  or 
piers  or  wharves  extended  into  them*  And  aa 
erection  authorized  by  the  Legislature  cannot  be 
a  nuisance,  public  or  private.  This  was  the 
situation  of  the  old  States  prior  to  the  adop- 
tion of  the  Constitution.  Each  was  then  an 
independent  sovereign  state.  But  by  the  Con- 
stitution of  the  United  States,  they  surrendered 
to  the  general  government  the  power  to  regu- 
late commerce.  And  thus,  while  they  retain 
their  absolute  territorial  jurisdiction  over  their 
navigable  waters  in  all  other  respects.  Congress 
majr  forbid  the  erection  of  any  structure  in  a 
navigable  stream,  which  it  deems  an  obstruc- 
tion to  commerce,  'and  may  declare  it  [•SSS 
a  nuisance,  and  direct  it  to  be  removed.  But 
all  the  ori^nal  authority  of  the  State  over  the 
river  remains  subject  to  that  limitation.  For 
otherwise,  until  Congress  thought  proper  to 
legislate,  navigation  on  the  river  would  be 
under  no  control.  Boats  might  be  run  down 
with  impunity,  and  obstructions  of  every  kind 
erected  in  or  over  it,  which  the  State  could  not 
prevent  or  punish. 

The  bridge  in  (juestion  is  entirely  within  the 
Territory  of  Virginia.  Prior  to  the  adoption  of 
the  Constitution  of  the  United  States,  she  had 
an  unquestionable  right  to  authorize  its  erec- 
tion. She  still  possesses  the  same  control  over 
the  river,  subject  to  the  power  of  Congress,  so 
far  as  concerns  the  regulation  of  commerce. 
The  United  States  and  Virginia  are  the  only 
sovereignties  which  can  exercise  any  power  over 
the  river  where  the  bridge  is  erected.  Virginia 
has  authorized  it,  and  Congress  have  acquiesced 
in  it.  Congress  have  made  no  regulation  declar- 
ing such  a  structure  unlawful,  or  authorizing 
any  judicial  proceeding  against  it.  If  Congress, 
to  whom  the  power  is  granted  to  regulate  com- 
merce, have  acquiesced,  how  can  the  court,  to 
whom  the  power  is  not  granted,  undertake  to 
regulate  it,  and  declare  this  bridge  an  unlawful 
obstruction,  and  the  law  of  Virginia  unconsti- 
tutional and  void?  With  all  my  respect  fcM*  my 
brethren,  I  think  it  is  an  error,  and  I  had 
almost  said,  a  grave  one. 

If  it  should  be  said  that  the  compact  between 
Virginia  and  Kentucky  makes  the  river  free  in- 
dependently of  the  Constitution,  the  answer  k 
obvious.  The  compact  does  not  deprive  Virginia 
of  the  power  to  regulate  the  police  of  the  nver, 
or  to  authorize  bridges  or  piers,  or  other 
structures  in  it.  Such  a  compact  between  states 
has  always  been  construed  to  mean  nothing 
more  than  that  the  river  shall  be  as  free  to  the 
citizens  or  subjects  for  which  the  other  party 
contracts,  as  it  is  to  the  citizens  or  subjects  of 
the  state  in  which  it  is  situated.  *'  But  if  this 
compact  or  any  compact  should  be  construed  to 
prohibit  the  erection  of  the  bridge,  the  proceed- 
ing should  be  to  enforce  the  observance  of  the 
compact.  If  erected  in  violation  of  a  compact, 
it  is  still  not  a  nuisance,  because  there  is  no 
law  prohibiting  it.  It  would  be  a  breach  of  con- 
tract by  the  State,  and  the  remedy  in  a  very 
different  mode  of  proceeding. 

This  compact  l^tween  Virginia  and  Ken- 
tucky, in  relation  to  the  navigation  of  the  Ohk>, 
was  one  of  the  articles  of  ain'eemen^  under 
which  Virginia  consented  that  Kentucky  should 
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ter,  and  without  further  legislation  by  Con- 
gress, the  law  of  Delaware,  which  authorized 
the  dam,  was  constitutional  and  valid.  And 
upon  that  ground,  the  judgment  of.  the  State 
Court  of  Delaware,  which  sanctioned  the  ob- 
struction, was  affirmed.  I  can  see  no  difference 
in  principle  between  the  last-mentioned  case 
and  the  case  at  bar.  There  has  been  no  further 
legislation  by  Congress  on  that  subject  since 
that  case  was  decided.  And  as  the  principle  is 
the  same,  the  decision  should  be  the  same;  and 
the  case  of  Wilson  v.  The  Black  Bird  Creek 
Marsh  Company  should,  in  my  opinion,  govern 
this. 

It  can  hardly  be  supposed  that  the  circum- 
stance that  a  port  of  entry  is  established  on  the 
Ohio  River,  above  the  bridge,  distinguishes 
this  case  from  the  one  referred  to.  The  right 
which  the  Act  of  Congress  gives  to  vessels  en- 
rolled and  licensed  for  the  coasting  trade,  is 
certainly  not  confined  to  the  navigation  between 
ports  of  entry.  They  have  the  right  to  enter 
any  navigable  creek  or  river  which  may  suit 
their  convenience,  or  the  business  and  employ- 
ment in  which  they  are  engaged.  And  any  state 
law  which  forbids  them  te  do  so,  or  attempts 
to  confine  the  right  to  particular  persons,  is  un- 
constitutional. Any  vessel  enrolled  and  licensed 
had  a  right  to  proceed  up  Black  Bird  Creek  as 
far  as  she  found  navigable  water ;  and  her  right 
was  as  perfect  as  if  a  port  of  entry  had  been  es- 
tablished at  the  head  of  navigation.  Nor  can 
the  size  of  the  creek,  or  the  small  number  of 
vessels  that  used  it,  as  compared  with  the  Ohio, 
make  any  difference  between  the  cases.  It  was 
the  right  that  was  in  question;  and  that  right 
was  the  same  whether  the  navigable  water  was 
narrow  or  wide,  or  used  only  by  a  single  ves- 
sel, or  frequented  by  hundreds. 

The  case  of  Wilson  v.  The  Black  Bird  Creek 
Marsh  Co.  is  entitled  to  the  more  weight,  be- 
cause it  was  decided  after  the  case  of  Gibbons 
v.  Ogden,  which  appears,  by  the  report,  to  have 
been  recalled  to  the  attention  of  the  court,  and 
relied  upon  in  the  argument;  and  the  opinion 
in  the  last  case  was  delivered  by  the  satne 
learned  judge  who  delivered  the  elaborate  opin- 
587*}  ion  *  in  the  former  one.  It  shows  that 
he,  and  the  learned  court  in  which  he  presided, 
did  not  consider  the  principles  on  which  Gib- 
bons y.  Ogden  was  decided  applicable  to  a 
case  where  an  obstruction  was  placed  in  a  navi- 
gable water,  impeding,  generally,  the  passage 
of  vessels;  and  were  of  opinion  that  the  courts 
of  the  United  States  had  no  jurisdiction  which 
would  authorize  them  to  remove  or  abate  it,  or 
treat  it  as  unlawful,  without  further  legislation 
by  Congress.  I  think  it  more  safe  to  follow  their 
own  construction  of  their  own  opinion  in  Gib- 
bons v.  Ogden,  than  to  look  for  a  new  one. 

Indeed,  apart  from  any  decisions  on  the  sub- 
ject, I  cannot  perceive  how  the  mere  grant  of 
power  to  the  Legislative  Department  of  the  gov- 
ernment to  regulate  commerce  can  give  to  the 
judicial  branch  the  power  to  declare  what  shall, 
and  what  shall  not  be  regarded  as  an  unlawful 
obstruction;  how  high  a  bridge  must  be  above 
the  stream,  and  how  far  a  wharf  may  be  ex- 
tended into  the  water,  when  we  have  no  regu- 
lation of  Congress  to  guide  us.  Nor  do  I  see 
how  we  can  order  a  bridge  or  a  wharf  to  be  re- 
moved, unless  it  is  in  violation  of  some  law 
which  we  are  authorized  to  administer.  In 
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taking  jurisdiction,  as  the  law  now  stands*  ^v« 
must  exercise  a  broad  and  undefinable  discre- 
tion, without  any  certain  and  safe  rule  to  s;uide 
us.  And  such  a  discretion,  when  men  of  sci- 
ence differ,  when  we  are  to  consider  the 
amount  and  value  of  trade,  and  the  number  of 
travelers  on  and  across  the  stream,  the  in- 
terests of  communities  and  states  sometinkefl 
supposed  to  be  confiictin^,  and  th^  proper  height 
and  form  of  steamboat  chimneys,  such  &  dis- 
cretion appears  to  me  much  more  appropriate- 
ly to  belong  to  the  Legislature  than  to  the 
Judiciary 

Besides,  I  think  there  is  an  insuperable  ob- 
jection to  this  proceeding  in  equity  even  if  this 
bridge  should  be  regarded  as  a  nuisance,  pub- 
lic or  private.  And  it  appears  to  me  to  be  set- 
tled law  in  England,  as  well  as  in  this  country, 
that  chancery  will  not  interfere  by  injunction 
where  the  evidence  is  oonflictinff  and  the  in- 
jury doubtful.  I  do  not  speak  of  informations 
m  chancery  where  the  Attorney-General  im  a 
party,  for  this  is  not  a  proceeding  of  that  kind. 
but  I  speak  of  cases  between  individual  par- 
ties, like  the  present  one.  And  the  rule  abore 
stated,  when  there  is  a  conflict  of  testimony, 
will  be  found  in  2  Story's  Com.  page  201  to 
207,  where  the  subject  is  fully  examined,  and 
the  cases  which  have  been  decided  referred 
to.  And  a  case  where  there  is  more  conflict  in 
the  testimony  of  men  of  high  character  and  un- 
doubted skill  and  knowledge  could  hardly  bs 
imagined,  than  is  presented  in  the  record  be- 
fore us;  nor  a  case  where  the  injury  is  more 
doubtful.  For,  after  the  experience  of  two 
years,  we  see  how  small  the  loss  has  been  com- 
pared with  the  immense  *trade  and  the  C*SS6 
multitude  of  steamboats,  which,  during'  that 
time,  have  passed  under  it. 

Neither  can  the  jurisdiction  of  a  court  of 
chancery  be  supported  upon  the  ground  that 
the  injury  is  unmediate  and  irreparable,  or 
that  any  serious  embarrassments  lie  in  the  way 
of  an  action  at  law.  The  injury,  after  two 
years'  experience,  has  not  been  found  serious 
enough  to  lessen  the  navigation  and  commeroe 
of  the  river.  On  the  contrary,  they  have  been 
continually  increasing  since  this  brid^  was 
built.  And  if  it  be  an  inquiry  for  which  the 
party  is  entitled  to  a  remedy,  he  has  a  plain 
and  adequate  remedy  at  law;  and  therefore, 
upon  general  principles  of  equity,  and  niore 
especially  under  the  express  provisions  of  the 
Act  of  1789,  he  has  no  right  to  come  into  chan- 
cery for  relief.  And  if  an  action  at  law  were 
brought  by  the  State  in  the  Circuit  Court 
of  the  United  States,  sitting  in  Virginia,  the 
proceeding  at  law  would  be  as  free  from  em- 
barrassment and  difficulty  as  any  action  at  law 
for  any  injury  for  which  the  law  gives  a  rem- 
edy. And  there  is  no  reason  to  suppose  that 
the  respondents  are  not  able  to  answer  to  any 
amount  of  damage,  which,  upon  the  evidence 
in  this  case,  the  State  of  Pennsylvania  might 
recover  against  them. 

If  it  should  be  said  that  as  the  Le^slature 
of  Virginia  have  sanctioned  the  erection  of  this 
bridge,  prejudices  in  favor  of  it  might  be  sup- 
posed to  influence  the  jury,  the  answer  is  ob< 
vious.  The  law  would  be  decided  by  the  Cir- 
cuit Court,  subject  to  the  revision  and  control 
of  this  court;  and  we  are  bound  to  presume 
that  a  jury,  in  a  Circuit  Court  of  the  L^nited 
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would  do  equal  justice  between  citizens 
of  their  own  state,  and  another  state  or  its  citi- 
zens. The  constitution  and  laws  so  presume. 
And,  certainly,  this  court  would  never  act  up- 
on any  apprehension  that  justice  would  not  be 
done,  by  a  jury  in  any  state,  when  summoned 
and  impaneled  according  to  the  laws  of  the 
United  States.  And  still  less  could  it  be  induced 
to  assume  extraordinary  and  unusual  powers 
from  fears  or  suspicions  of  that  kind. 

But  Pennsylvania  has  the  right  to  sue  in  this 
court,  or  in  the  Circuit  Court,  at  her  election. 
She  has  the  same  right  to  sue  here  in  an  action 
at  law  as  she  has  to  file  her  bill  in  equity.    And 
in  an  action  at  law  brought  here  by  The  State 
of  Georgia  T.  Brailsford  et  al.  3  Dall.  1,  the 
«*»•  ^•a  tried  by  a  jury  in  the  same  manner  as 
if   the  suit  had  been  brought  in  the  Circuit 
Court.     And   the  jury,   brought   here   to   try 
this  case,  would  be  altogether  free  fron  suspi- 
cion of  bias  or  prejudice. 

It  may  be  said  that  such  a  proceeding  here 
voold  embarrass  and  retard  the  business  of 
this  court,  and  would  be  expensive  and  oner- 
4N1S  to  the  complainant,  as  the  witnesses  must 
689*]  be  ^brought  from  a  distance  and  de- 
tained here  for  a  considerable  time.  This  is 
true.  But  if  the  State  sues  in  this  court,  in- 
stead of  the  Circuit  Court,  it  does  so  by  its  own 
choice.  And  if  the  remedy  at  law  in  the  fonun 
selected  is  embarrassing  and  expensive,  it  has 
ao  ri^t  to  complain  of  what  is  the  necessary 
consequence  of  its  own  act;  nor  to  go  into  equi- 
ty to  avoid  difficulties  at  law,  which  arise  from 
the  nature  of  the  forum  to  which  the  State 
voluntarily  resorts;  and  certainly  no  inconven- 
ience to  the  court  could  alter  the  law,  nor  give 
it  equity  jurisdiction  where  the  law  has  denied 
it.  In  the  language  of  the  Act  of  Congress, 
Pomsylvania  has  in  this  case  a  plain  and  ade- 
quate remedy  at  law,  and  has  no  right,  there- 
fore, to  come  to  the  equity  jiu'isdiction  of  the 
coort,  until  her  legal  right  has  been  established. 
Indeed,  this  case,  in  my  view  of  it,  pushes 
the  jurisdiction  of  chancery  further  than  has 
heretofore  been  done  in  England  or  in  this 
country. 

The  bridge  has  been  erected  and  completed 
without  any  previous  injunction  to  restrain  the 
respondents  from  proceeding  in  the  work.     It 
is  charged  to  be  a  public  nuisance.    But  Penn- 
sylvania has  no  right  to  proceed  against  it  sole- 
ly OB  that  accotmt.    She  proceeds,  and  is  enti- 
tled to  proceed,  only  for  the  private  and  par- 
ticular injury  to  her  property  which  this  pub- 
lie  nuisance  has  occasioned.    If  the  court  order 
it  to  be  demolished,  it  is  not  to  protect  the  pub- 
lie  or  any  portion  of  the  community  who  may 
be  supposed  to  be  injured  by  it.    For  the  gov- 
ernment, which  represents  the  public,  ana  is 
charged  with  its  interests,  is  not  before  the 
court ;  and  has  not  complained  of  this  structure, 
nor  sought  to  have  it  removed.    Pennsylvania  is 
the  only  party  asking  for  relief;  and  her  dam- 
age, as  proved  in  the  record,  is  a  trivial  loss  of 
some  few  dollars  in  tolls;  and  the  mere  possi- 
bility of  an  annual  future  loss  to  some  small 
amount,    concerning    which    the    testimony    is 
vague  and  inconclusive,  and  at  best  but  con- 
jwrtural.      She    has    no   concern   with   the   ob- 
struction to  boats  with  high  chimneys,  nor  with 
th^  amount  of  trade  from  Pittsburg,  or  any 
other  place,  further  than  such  evidence  tends 
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to  show  'the  bridge  to  be  a  public  nuisance. 
The  owners  of  steamboa£s,  and  the  persons  en- 
gaged in  commerce  are  not  parties  to  this  suit, 
and  the  State  of  Pennsylvania  has  no  right  to 
prosecute  for  them.  She  must  not  only  show 
that  boats  with  high  chimneys  are  more  profit- 
able to  the  owners,  and  better  for  commerce, 
than  those  with  lower  ones,  but  she  must  also 
show  that  the  necessity  of  reducing  them  will 
lessen  the  profits  of  her  canals.  I  see  no  proof 
in  the  record  by  any  means  sufficient  to  estab- 
lish that  fact.  And  we  are  called  upon  to  de- 
molish a  structure  which  costs  more  than  $200- 
000  to  save  the  State  of  •Pennsylvania  [•590 
from  this  speculative,  questionable,  and  at 
most,  inconsiderable  loss.  It  seems  to  me 
that  if  the  power  and  jurisdiction  of  this 
court  were  clear,  and  supported  by  precedents, 
yet,  this  court,  upon  settled  principles  of  equi- 
ty jurisprudence,  would  refuse  to  destroy 
property  of  so  much  value,  and  which  the 
public,  by  its  proper  officer,  does  not  charge  to 
be  a  nuisance,  merely  to  guard  against  the  pos- 
sibility of  an  inconsiderable  loss  by  the  State. 
It  is  precisely  one  of  those  cases  in  which  the 
court  would,  at  all  events,  require  the  party  to 
establish  his  right  at  law  before  he  comes  into 
equity,  or  to  make  the  Attorney-General  a 
party,  and  give  the  public  an  opportunity  of 
being  heard  where  its  interest  is  so  deeply  in- 
volved. 

I  do  not  doubt  the  power  of  the  Court  of 
Chancery  to  abate  a  public  nuisance,  upon  an 
information  in  chancery,  to  which  the  At- 
torney General  is  a  party.  But  even  in  a  case 
of  that  kind  there  must  be  danger  of  irrepara- 
ble mischief  before  the  tardiness  of  the  law  can 
reach  it.  This  is  the  doctrine  of  this  court  in 
the  case  of  The  City  of  Georgetown  v.  The 
Alexandria  Canal  Company,  12  Pet.  98.  But 
such  a  case  is  not  now  before  us.  The  Attor- 
ney-General is  not  a  party.  Pennsylvania  sues 
as  an  individual  for  a  private  right.  And  in  a 
case  of  this  description  I  am  not  aware  of  any 
case  entitled  to  be  regarded  as  an  authority  in 
this  court,  where  chancery  ever  interfered  by 
injunction  except  by  way  of  prevention,  that 
is,  to  stay  the  contmnplated  structure,  until  it 
could  be  decided,  in  a  proceeding  to  which  the 
public  was  a  party,  wnether  it  was  a  public 
nuisance  or  not.  We  must  be  careful  not  to 
confound  cases  of  public  nuisance  with  merely 
private  ones.  For,  in  the  former,  the  public 
have  an  interest  to  abate  it  if  a  nuisance,  and 
to  protect  it  if  it  Is  not,  and  therefore  have  a 
right  to  be  heard,  whether  the  trial  be  in  equity 
or  at  law. 

This  was  evidently  the  opinion  of  this  court 
in  the  case  of  The  City  of  Georgetown  v.  The 
Alexandria  Canal  Company,  and  of  Lord  El- 
don  in  the  case  of  Crowder  v.  Tinkler,  19  Ves. 
616,  therein  cited,  with  approbation.  In  the 
last-mentioned  case,  where  the  court  Interfered 
for  prevention,  and  not  to  abate  a  structure 
already  completed,  the  chancellor  placed  the 
injunction  upon  the  ground  that  the  nuisance 
about  to  be  erected  would  be  attended  with  ex- 
treme probability  of  irreparable  injury  to  the 
property  of  the  plaintiffs,  including  also  danger 
to  their  existence.  And  that  this  was  clearly 
established  in  that  case  before  he  awarded  the 
injunction.  Such  is  the  rule  upon  this  subject 
which  has  been  sanctioned  by  this  court.    Cer- 
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tainly  no  one  of  the  material  circumstances 
which  existed  in  Crowder  v.  Tinkler  can  be 
found  in  this.  And  if  the  principles  decided 
here  in  the  case  of  The  City  of  Georgetown  v. 
591*]  The  Alexandria  Canal  Ompany,  •are 
recognized  as  the  law  of  this  court,  I  can  see 
no  foundation  for  the  injunction  in  the  case 
before  us.  For  it  not  only  has  none  of  the  cir- 
cumstances in  it,  upon  which  the  injunction 
was  granted  in  Crowder  v.  Tinkler,  but  in  that 
case,  strongly  as  it  appealed  to  the  preventive 
power  of  the  Court  of  Chancery,  the  court  mere- 
ly suspended  the  erection  until  the  question 
of  public  nuisance  or  not  could  be  tried  by 
a  jury  upon  an  indictment.  It  did  not  grant  a 
perpetual  injunction,  and  still  less  did  it  order 
what  had  already  been  constructed  to  be  abated 
or  removed. 

So  far  I  have  considered  the  case  upon  the 
assumption  that  the  bridge,  upon  common  law 
principles,  might,  upon  the  evidence,  be  de- 
termined to  be  a  nuisance.  And  admitting 
that  to  be  the  case,  I  think,  for  the  reasons 
above  stated,  that  in  the  absence  of  any  legis- 
lation upon  the  subject  by  Congress,  this  pro- 
ceeding cannot  be  maintained.  I  shall,  there- 
fore, very  briefly  express  my  opinion  on  the  «▼!• 
dence. 

I  am  by  no  means  prepared  to  Mj  that  this 
bridge  would  be  a  public  nuisance  even  at  com- 
mon law.  The  evidence  of  the  degree  in  which 
it  obstructs  navigation  is  exceedingly  volumin- 
ous, and  it  is  impossible  to  go  fully  into  an 
examination  of  its  comparative  weight,  in  a 
manner  that  would  do  justice  to  the  subject, 
without  making  this  opinon  itself  a  volume. 
It  is  sufficient  to  say,  that  in  all  questions 
of  this  kind,  the  ^neral  convenience  and  in- 
terest of  the  public  in  the  travel  and  trade 
across  the  river,  as  well  as  on  its  waters, 
must  be  taken  into  consideration.  For  whether 
it  is  a  public  nuisance  or  not,  depends  upon 
whether  it  is  or  is  not  injurious  to  the  public. 
The  cases  in  the  state  courts,  and  in  the  cir- 
cuit courts  of  the  United  States,  referred  to  in 
the  argument,  which  I  shall  not  stop  here  to 
examine,  in  my  opinion  maintain  this  doctrine. 
And  upon  principle,  independently  of  adjudi- 
cations, it  cannot  be  otherwise.  A  structure 
which  promotes  the  convenience  of  the  public, 
cannot  be  a  nuisance  to  it.  And  the  public, 
whose  interests  are  to  be  looked  to  in  this  case, 
is  not  the  public  of  any  particular  town  or  dis- 
trict of  country,  or  state  or  states,  but  the  great 
public  of  the  whole  Union.  Taking  this  view 
of  the  question,  and  looking  to  the  testimony 
as  set  forth  in  the  record,  and  more  especially 
to  that  unerring  test,  experience,  which  the 
lapse  of  time -has  afforded,  I  am  convinced  that 
thQ  detriment  and  inconvenience  to  the  com- 
merce and  travel  on  the  river,  is  small  and 
occasional  only,  while  the  advantages  which 
the  public  derives  from  the  passage  over  are 
great  and  constant.  And  if  the  courts  of  the 
United  States  had  common  law  jurisdiction, 
and  the  question  was  legally  before  us  to  deter- 
mine whether  this  bridge  was  a  public  nuisance 
or  not,  I  am  of  opinion  that  it  is  not;  and 
592*]  that  *the  advantages  which  the  great 
body  of  the  people  of  the  United  States  reap 
from  it,  outweigh  the  disadvantages  and  in- 
convenience sustained  by  the  commerce  and  nav- 
gation  of  the  river. 
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Moreover,  the  jurisdiction  exercised  in  tUs 
case  is  new  and  without  precedent  in  this 
court.  Bridges  have  been  erected  over  many 
navigable  rivers,  and  built  so  near  the  water 
that  vessels  can  pass  only  through  a  draw. 
Such  bridges  are  tmquestionably  obstructions, 
and  impede  navigation.  For  where  the  vessels 
are  propelled  by  sails,  and  the  wind  ia  unfavor- 
able, they  are  often  detained  not  only  for 
hours,  but  for  days.  The  courts  of  the  United 
States  have  never  exercised  jurisdiction  over 
any  of  these  obstructions,  nor  declared  them  to 
be  nuisances.  I  should  be  unwilling,  in  a  case 
like  this,  to  exercise  this  high  and  delicate 
power  without  precedents  to  support  me  in 
analogous  cases.  The  demolition  of  this  bridge 
would  occasion  a  heavy  loss  to  the  parties,  and 
much  inconvenience  to  a  large  poition  of  the 
community.  The  United  States  are  not  parties 
to  this  proceeding,  and  the  particular  injury 
sustained  by  the  complainant  is  exceedingly 
small.  And  it  is  solely  for  the  protection  of 
her  small,  remote,  contingent  and  speculative 
interest  in  tolls,  that  this  bridge  is  pulled  down. 
For  it  must  be  remembered,  that  although  we 
see  in  the  testimony  that  injuries  are  alleged  to 
have  been  suffered  by  others,  yet  the  State  of 
Pennsylvania  is  the  only  party  to  this  proceed* 
ing,  the  only  one  who  appears  in  this  court  at 
complainant,  and  her  particular  loss  is  the  onlj 
ground  on  which  jurisdiction  is  claimed,  and 
the  only  injury  which  the  court  is  called  on  to 
redress;  or  has  a  right  to  consider  in  this  pro- 
ceeding. 

The  testimony,  too.  Is  conflicting;  men  of 
eminence  and  skill,  and  well  Qualified  to  apeak 
on  the  subject,  differing  widely  in  their  testi- 
mony. And  I  am  the  more  tmwilling  to  assume 
this  questionable  jurisdiction,  because  the  leg- 
islative department  of  the  general  government 
has  undoubted  power  over  the  whole  subject, 
and  may  regulate  the  height  of  bridges  over 
the  Ohio,  and  of  the  chimneys  of  steamboats 
when  passing  under  them,  and  may,  while  it 
guards  the  rights  of  navigation  in  the  stream, 
at  the  same  time  protect  the  rights  of  passage 
and  travel  over  it.  That  department  of  the 
government  has  better  means,  too,  of  obtaining 
information,  than  the  narrow  scope  of  judicial 
proceedings  can  afford.  It  may  adopt  regula- 
tions by  which  courts  of  justice  may  be  guided 
in  an  inquiry  like  this  with  some  degree  of 
certainty,  instead  of  leaving  them  to  the  unde- 
fined discretion  which  must  now  be  exercised 
in  every  case  that  may  be  brought  before  ns, 
without  being  able  to  lay  down  any  certain  rule 
by  which  this  discretion  may  be  limited.  It  i« 
too  near  the  confines  of  legislation ;  and  I  think 
the  court  ought  not  to  assume  it. 

'Entertaining  this  opinion,  I  must,  [*59S 
with  all  the  respect' I  feel  for  the  judgment  of 
my  brethren,  with  whom  it  is  my  misfortune 
to  differ,  enter  my  dissent. 

Mr.  Justice  Daniel,  dissenting: 

In  entering  upon  the  consideration  of  the 
esse  before  us,  the  mind  is  at  once  impressed 
with  the  belief  that  there  never  has  been,  that 
there  perhaps  never  can  be  brought  before  this 
tribunal,  for  its  decision,  a  case  of  higher  im 
portance  or  of  deeper  interest  than  the  present. 
The  subjects  which  it  presses  upon  our  exami 
nation,  nay,  upon  which  the  judgnMnt  of  thi» 
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court  has  been  demanded,  and  has  inevitably 
determined,  are  nothing  less  than — 

Ist.  The  jurisdiction  or  authority  of  this 
court,  under  one  of  the  heads  of  Original  Ju- 
risdiction, enumerated  in  the  Constitution. 

2d.  The  correct  interpretation  of  the  power 
of  commercial  regulation  vested  in  the  federal 
government,  either  exerted  simply  as  such  by 
that  government,  or  as  affecting  the  power  of 
internal  improvement  in  the  States. 

3d.  Tlie  ^licy  or  influence  of  particular  reg- 
ulations with  respect  to  commerce,  as  these 
may  tend  to  restrict  it  within  circumscribed 
channels,  or  to  promote  its  general  activity  and 
diffusion,  by  facilities  operating  a  reasonable 
and  just  equality  of  right,  of  competition,  and 
advantage  to  all. 

4th.  The  character  of  the  proceeding  com- 
plained of  as  a  nuisance,  the  regularity  of  the 
proposed  mode  of  redress,  and  the  right  of  the 
complainant  to  claim  the  interference  asked  for 
in  any  mode. 

The  magnitude  of  these  topics  would  seem, 
in  some  degree,  to  excuse,  in  treating  them,  the 
hazard  of  prolixity;  and  at  any  rate,  lying  as 
they  do  in  the  direct  path  to  the  proper  survey 
of  this  case,  they  cannot  with  propriety  be 
OTcrstepped,  without  pausing  upon  their  ex- 
amination. 

When,  at  a  former  period,  this  cause  was  be- 
fore this  court,  the  several  topics  just  enumer- 
ated were  cursorily  adverted  to  by  me  as  neces- 
sarily  involved   in   its   adjudication;   and   the 
course  then  adopted  by  the  court  was  formally 
objected  to,  because  that  course  seemed  a  pre- 
mature and  foregone  conclusion  upon  facts  and 
legal    positions   entering   essentistlly    into   the 
nature  of  the  controversy;  facts  and  legal  po- 
sitions not  then  maturely  examined  and  ascer- 
tained, as  the  order  of  the  court  at  that  time 
made,  necessarily  implies;  and  which  could  not, 
aeeording    to    established    precedent,    and    the 
highest  adjudications,  be  properly  investigated 
in  the  mode   proposed.     The  subsequent  pro- 
ceedings upon  the  order  of  the  court  at  the 
694*]    January    Term,    1850,    have    *greatly 
strengthraed  the  objections  assigned  by  me  on 
that  occasion.     These  proceedings  have,  at  an 
almost    incalcuable    expense    to    the    parties, 
brought   hither  an   immense   mass  of   matter, 
much  of  which  on  the  one  hand  is  not  within 
the  inquiries  directed  by  the  court,  whilst  on 
the  other,  inquiries  strictly  pertinent  seem  to 
have  been  wholly  excluded.     It  has  placed  be- 
fore us  a  long  and  very  learned  report,  to  be 
sure,  in  part  upon  subjects  entirely  dehors  the 
order  of  the  court,  and  in  other  aspects  of  the 
same  report  (I  speak  it  with  all  respect  for  the 
highly    intelligent   and   respectable   author   of 
that  report),  palpably  opposed,  in  my  opinion, 
to  the  rational  and  just  preponderance  of  the 
facta  stated  by  the  witnesses;  a  report,  in  fine, 
which  leaves  in  all  its  weight  and  force,  the  mis- 
chief of  withdrawing  the  trial  of  the  question  of 
nuisance  from  its  proper  forum,  in  which  the 
witnesses  could  have  been  confronted  and  cross- 
exaanned ;  and  imposes  upon  the  court  the  task 
of  passing  upon  the  credibility  of  those  whom 
they  have  never  heard  nor  seen.    Even  in  mat- 
ters of  minor  eoncemment,  I  have  always  been 
miwilllng,  whenever  the  credibility  of  witnesses 
was  to  be  tested,  to  interpose  between  such  per- 
•o«a  and  the  scrutiny  of  a  jury,  awakened,  as 
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it  is  sure  to  be,  by  the  vigilance  of  the  advocate; 
where  the  essential  rights  and  interests  of  great 
communities  are  at  stake,  I  never  will  do  so, 
unless  constrained  by  irresistible  authority. 

Recurring  now  to  the  first  head  of  inquiry,  I 
contend  that  the  complainant  can  have  no 
standing  here,  on  the  ground  that  this  court 
cannot,  as  is  shown,  both  upon  the  face  of  the 
pleadings  and  upon  the  proofs,  take  jurisdiction 
of  this  cause.  If  this  court  can  take  cogni- 
zance of  the  cause  before  us,  it  must  be  in  vir- 
tue of  the  2d  section  of  the  3d  article  of  the 
Constitution,  which  declares  that  ''in  all  cases 
affecting  ambassadors,  other  public  ministers 
and  counsels,  and  those  in  which  a  state  shall 
be  a  party,  the  Supreme  Court  shall  have  origi- 
nal jurisdiction."  There  is  no  other  provision 
of  the  Constitution  under  which  original  cog- 
nizance of  this  cause  by  the  Supreme  Court  can 
be  assumed.  Now,  to  arrive  at  the  just  inter- 
pretation of  this  clause  of  the  Constitution,  as 
fixing  that  position  or  interest  of  the  State  as  a 
party,  which  alone  creates  original  jurisdiction 
m  the  Supreme  Court,  it  is  necessary  to  settle 
the  import  of  the  word  ''party,"  as  connected 
with  legal  or  equitable  proceedings.  By  all  cor- 
rect le^  intendment,  this  term  "party"  is  ap- 
plicable only  to  persons  sustaining  a  direct  or 
real  interest  or  ri^ht  in  any  pending  litigation; 
an  interest  or  right  immediately  affected  or 
bound  by  the  issues  such  litigation  involves. 
This  term  cannot  be  extended  to  persons  who 
may  be  arbitrarily  and  irregularly  named  in 
proceedings  either  at  law  or  in  equity,  the  very 
description  of  whose  relation  to  the  case  shall 
evince  a  total  absence  of  legal  or  equitable 
'claims  upon  the  subject  of  litigation;  [*595 
a  total  absence,  too,  of  reciprocal  duty  or  obli- 
gation with  reference  to  those  whose  property 
and  whose  possession  and  enjoyment  of  that 
property  are  sought  to  be  affected.  Whilst 
courts  of  justice,  therefore,  will  enforce  the 
convening  of  all  whose  interest  can  properly 
be  adjudged,  they  will  repel  and  even  rebuke 
attempts  to  assail,  or  even  to  canvass,  the 
rights  and  interests  of  others,  by  those  who  in 
effect  concede  the  want  of  a  legal  or  equitable 
title  in  themselves.  Courts  of  justice  take  no 
cognizance  of  imperfect  rights,  or  such  as  may 
be  termed  merely  moral  or  incidental,  as  dis- 
tinguishable from  legal  or  equitable,  even  when 
the  existence  of  the  former  may  be  clearly 
shown.  In  this  controversy,  the  State  of  Penn- 
sylvania, admitted  to  have  no  property  in  or 
title  to  the  River  Ohio  within  the  limits  of  Vir- 
ginia, and  no  property  in  or  title  to  the  steam- 
boats which  ply  upon  that  river,  is  confessedly 
made  use  of  as  a  mean,  under  the  shelter  of  her 
name,  of  redressing  grievances,  which,  if  they 
ever  had  existence,  are  injuries  to  her  citizens 
and  to  individuals,  and  the  proper  and  eflicient 
remedy  for  which  is  to  be  found  at  the  suit 
of  those  citizens  in  the  courts  of  the  State  or 
of  the  United  States.  The  alleged  ri^ht  of 
Pennsylvania  to  sue  in  this  case,  for  a  diminu- 
tion of  profits  from  her  canals  and  other  works 
of  internal  improvement  within  her  own  terri- 
tory, and  many  miles  remote  from  the  Wheel - 
hkf  Bridge,  had  it  not  been  cast  into  shade  by  a 
still  greater  extravagance  disclosed  by  the  rec- 
ord (her  right  of  ship  navigation  with  top 
gallant  royals  all  standing),  might  have  awak- 
ened some  surprise;  but  even  this  tamer  and 
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less  lofty  pretension  should  fail  of  the  end  it 
has  been  designed  to  effect,  for  it  cannot  be  pre- 
tended, and  is  not  even  intimated  in  the  plead- 
ings in  this  cause,  that  those  canals  and  other 
public  works  have  been  obstructed  or  rendered 
m  any  respect  less  fitted  for  transportation,  or 
in  any  way  impaired  by  the  erection  of  the* 
Wheeling  Bridge  beyond  her  territory,  and 
within  that  of  a  separate  and  independent 
State.  And  if  the  mere  rivalry  of  works  of  in- 
ternal improvement  in  other  states,  by  holding 
out  the  temptation  6f  greater  despatch,  greater 
safety,  or  any  other  inducement  to  preference 
for  those  works  over  the  Pennsylvania  canals, 
be  a  wrong,  and  a  around  for  jurisdiction  here, 
the  argument  and  the  rule  sought  to  be  deduced 
therefrom  should  operate  equally.  The  State 
of  Virginia,  who  is  constructing  a  railroad  from 
the  seaboard  to  the  Ohio  River  at  Point  Pleas- 
ant, much  farther  down  that  river  tban  either 
Pittsburg  or  Wheeling,  and  at  the  cost  of  the 
longest  tunnel  in  the  world,  piercing  the  base 
of  the  Blue  Ridge  Mountain,  should  have  the 
right  by  original  suit  in  this  court  against  the 
canal  companies  of  Pennsylvania,  or  against 
that  State  herself,  to  recover  compensation  for 
596*]  diverting  any  portion  of  the  'commerce 
which  might  seek  the  ocean  by  this  shortest 
transit  to  the  mouths  of  her  canals  on  the  Ohio, 
or  to  the  City  of  Pittsburg;  and  on  the  like 
principle,  the  State  of  Pennsylvania  has  a  just 
cause  of  action  against  the  Baltimore  &  Ohio 
Railroad,  for  intercepting  at  Wheeling  the  com- 
merce which  might  otherwise  be  constrained  to 
seek  the  City  of  Pittsburg.  The  State  of 
Pennsylvania  cannot  be  a  party  to  this  suit  on 
the  grounds  stated  in  the  bills  filed  in  her  name, 
for  the  reason,  still  more  cogent  than  any  yet 
assigned,  viz. :  that  to  permit  this,  would  be  to 
render  the  clause  in  the  Constitution,  relied  on 
in  her  behalf,  utterly  useless,  and  even  ridicu- 
lous; would  destroy  every  restriction  intended 
by  the  enumeration  of  instances  of  original 
jurisdiction;  and  would  confound  this  clause 
with  another  provision  of  the  Constitution,  de- 
signed to  cover  cases  precisely  like  the  one 
now  before  the  court.  If  in  all  instances  in 
which  the  citizens  of  one  state  have  cause  of 
action  against  a  citizen  or  a  corporation  of  a 
different  state,  the  action  can  be  prosecuted  in 
the  name  of  the  state  in  which  the  claimant  re- 
sides, although  no  peculiar  or  legal  right  or 
cause  of  action  can  be  shown  in  audi  state  sus- 
taining the  character  of  a  private  suitor,  then 
the  restriction  as  to  cases  of  original  jurisdic- 
tion is  entirely  abolished;  the  deluding  party, 
too,  must  be  entitled  to  the  same  right  of  sub- 
stitution, and  all  suits  between  citizens  of  dif* 
ferent  states  might,  by  this  process,  be  trans- 
formed into  suits  betweeu  states,  or  suits  to 
which  states  are  parties;  cases  of  ori^^nal  juris- 
diction in  this  court.  That  provision  of  the 
Constitution  designed  to  embrace  controversies 
between  citizens  of  different  states  is  thus  an- 
nulled, and  the  jurisdiction  of  the  district  and 
circuit  courts  transferred,  as  falling  within  its 
original  cognizance,  to  the  Supreme  Court. 
Such,  to  my  apprehension,  appears  to  be  the 
inevitable  result  of  asserting  what  are  essen- 
tially and  clearly  private  rights  or  interests,  in 
the  name  of  a  state,  or  the  prosecution  of  re- 
mote, contingent,  and  imperfect  interests  not 
amounting  to  property,  though  claimed  on  be- 
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half  of  a  state.    I  conclude,  therefore,  that  to 
constitute  a  state  a  party  in  that  sense  -which 
brings  her  within  the  meaning  of  the  Constitn- 
tion,  and  indeed  within  the  import  of  the  term 
''party"  to  a  cause  by  all  correct  legal  intend- 
ment, there  must  be  averred  and   proved   on 
her  behalf,  a  certain  and  direct  interest,  or  an 
injury,  or  a  right  of  property — a  perfect  right 
— a  right  which  a  court  of  justice  can   define, 
adjudge  and  enforce;  and  that  on  the  part  of 
the  State  of  Pennsylvania  no  such  right  hav- 
ing been  averred  even,  much  less  established  in 
proof,  nothing  is  shown  which  can  maintain  the 
jurisdiction  of  this  court  in  this  cause.      The 
shadowy  pretext  of  an  interest  or  injury,  from 
the  nature  of  things  not  susceptible  of  <».lcala- 
tion or-estimate, can  never  be  the  *foun-   [*&•? 
dation  of  a  right,  legal  or  equitable.    And,  in- 
deed, so  far  as  any  light  can  be  reflected  hj 
facts  on  this  pretended  or  incidental  interest  of 
Pennsylvania,  resulting  from  any  supposed  ef- 
fect upon  the  tolls  on  ner  canals,  an  actual  in- 
crease instead  of  a  diminution  of  those   tolU 
since  the  erection  of  the  Wheeling  Brid^,  is 
proved. 

Passing  from  this  subject  of  jurisdiction,  and 
supposing  it  for  the  present  to  be  vested  here, 
I  proceed  to  examine  the  pretensions  of  the 
complainant,  as  being  deducible  from,  And  as 
guaranteed  by,  the  power  delegated  to  Con- 
gress to  regulate  commerce  between  the  several 
States.  The  existence  of  that  power,  in  its 
fullest  extent,  and  for  every  purpose  for  'whiek 
it  has  been  delegated  to  Congress,  need  not  he 
questioned,  in  order  to  expose  and  to  repel  the 
pretensions  advanced  for  the  complainant.  On 
the  contrary,  the  assertion  of  that  power  in  its 
greatest  latitude,  so  far  as  it  was  ever  contem- 
plated by  those  who  gave  it,  or  so  far  as  it  can 
be  exercised  for  useful  purposes,  carries  "vrlth  it 
necessarily  the  condemnation  of  those  preten- 
sions. The  power  to  regulate  commerce  iras 
given  to  the  federal  government,  whose  func- 
tions and  objects  were  designed  to  be  general 
and '  co-extensive  with  the  entire  confederacy, 
because  its  duties  embrace  the  equal  rights  and 
interests  of  all  the  members  of  the  confederacy, 
and  as  a  mean  of  the  widest  diffusion  of  com- 
mercial facilities  and  intercourse  within  th» 
powers  vested  by  the  Constitution.  It  cannot 
be  rationally  concluded,  that  by  a  provision 
palpably  intended  to  protect  commerce  from 
unequal  or  invidious  restrictions,  the  power  was 
given  to  Congress  to  advance  so  far  to^rards 
restriction  or  monopoly  as  to  limit  commerce  is 
particular  channels;  thereby  crippling^  or  whol- 
ly preventing  its  diffusion  and  activity,  and  by 
the  same  process,  conferring  upon  particular 
points  or  sections  of  the  country,  arbitrary  and 
unjust  advantages,  and  riveting  upon  all  those 
portions  affected  by  such  a  procedure,  loss  and 
even  ruin.  Admitting,  then,  that  Conf^ress  had 
made  any  regulation  affecting  the  subjects  of 
this  controversy  (and  it  will  hereafter  be  shown 
that  they  have  not  done  so) ;  admittinn^,  more- 
over, that  their  acts  or  regulations  mi^ht  fall 
within  the  broad  language  of  the  power  vested 
by  the  Constitution,  it  remains  still  a  just  and 
fair  inquiry,  whether  those  acts  which  are 
arbitrary  or  oppressive,  which  defeat  the  ^reat 
ends  for  which  the  power,  thus  perverted,  may 
have  been  within  the  legitimate  scope  of  the 
powers  alleged  in  excuse  for  their  performance. 
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In  other  words,  whether  Congress,  as  a  regula- 
tk>xi  of  commerce,  would  be  justifiable  in  break- 
ing down  works  of  internal  improvement  with- 
in the  States,  though  calculated  in  their  char-' 
Acter  and  tendencies  for  the  diffusion  of  com- 
meree»    and    by   such   destruction   limit    com- 
meree    to  particular   local   points   or   interest. 
598^]    Gommon    *sense   and    common   justice 
wt>u)d   promptly  answer  in  the  negative,  and 
would  decide  that  a  rational  and  proper,  nay, 
the  only  rational  and  proper  exercise  of  the 
regqlatlng  power  in  Concuss,  demands  the  pro- 
motion and  protection  of  such  modes  and  f acili- 
ties    of    commercial    intercourse     (so    far    as 
Oongress    have    this    power),    as    will    insure 
equality   to  all,  and  the   widest  diffusion  of 
commercial  advantage.    Surely,  then,  in  the  ab- 
•enoe  of  all  action  on  the  part  of  Congress, 
this  court  should  imply  no  policy  or  design  in 
that  body  to  fetter  or  cripple  great  interests 
which  they  are  charged  with  the  power  and 
duty  to  protect.    But  Congress  have  enacted  no 
r^fulation  whatever  in  relation  to  the  subject 
of  this  controversy;  they  have  not  said  that 
Vridges  should   nowhere   be  erected   over   the 
Biver  Ohio,  or,  if  erected,  what  should  be  their 
^evation  above  the  water;  neither  have  they 
declared,  upon  scientific  calculations  or  upon 
experiments,  or  on  any  data,  what  shall   be 
the  height  of  the  ehimneys  of  steamboats  on 
that  river,  nor  to  what  degrees,  either  from 
their  own  calculations  of  improvement  in  speed, 
or  from  fancy  or  local  rivalry,  the  owners  or 
masters    of    steamboats    on    that    river    may 
elongate   the    chinmeys   of   those   steamboats. 
Upon  all  these  matters  Congress  have  thus  far 
been  perfectly  silent. 

Admitting,  then,  that  the  State  of  Pennsyl- 
vania can  l^  regularly  before  us  in  the  charac- 
ter of  a  party  in  interest,  this  controversy  pre- 
sents to  us,  in  truth,  simply  a  comparison  be- 
tween the  will  and  the  acts  of  the  parties  there- 
to, and  an  appeal  to  this  court,  in  the  absence 
of  all  action  by  Congress — ^by  some  rule  which 
it  most  deduce  from  the  common  law  of  nuis- 
ance, to  decide  upon  the  comparative  merits  or 
demerits  of  the  parties — ^to  decide  whether  the 
benefits  produced  by  the  Wheeling  Bridge  to 
the  surrounding  country,  and  by  its  connection 
with  extended  lines  of  travel  and  commerce, 
«aa  save  it  from  the  character  of  a  nuisance. 
Or  whether  its  interference,  in  certain  stages  of 
water,  with  the  chimneys  of  seven  steamboats, 
owned  by  private  individuals,  the  height  of 
whose  chimneys  is  a  subject  of  much  con- 
trariety of  opinion,  both  amongst  scientific  men 
and  practical  builders  and  captains  of  steam- 
boats—can so  constitute  it  a  public  nuisance, 
and  a  cause  of  such  direct  injury  to  the  legal 
ri^ts  and  interests  of  Pennsylvania,  as  to 
justify  its  abatement  by  this  court.  In  the 
absence  of  all  action  by  Congress  in  relation  to 
this  matter,  in  the  only  legitimate  mode  in 
which  Congress  could  affect  it,  viz.:  by  com- 
mercial r^^lation,  or  by  some  express  statu- 
tory declaration,  the  act  of  one  of  these  parties 
in  the  prosecution  of  their  interests  must  claim 
intrinsically  equal  authority  with  the  acts  of 
the  other,  except  so  far  as  they  may  have  some 
<*omraon  arbiter  by  whom  both  may  be  con- 
trolled. In  this  case,  that  arbiter  would  seem 
to  be  either,  the  local  sovereignty  (the  State  of 
59t*]  •Virginia),  within  whose  territory  the 
alleged  nuisance  is  situated,  or  the  United 
J4  li.  ed. 


States,  through  some  enactment  for  the  regula- 
tion 01  commerce;  but  neither  of  these  author- 
ities is  invoked  in  this  controversy.  We  have 
here  a  suit  in  the  name  of  Pennsylvania,  oc- 
cupying the  position  of  every  private  suitor, 
asking  the  action  of  this  court  upon  general 
common  law  jurisdiction  over  the  subject  of 
nuisances,  which  jurisdiction  the  courts  of  the 
United  States  do  not  possess.  Nor  is  it  enough 
to  draw  within  our  cognizance  the  subject  of 
this  cause,  to  affirm  merely  the  competency  of 
Congress  to  legislate  upon  it,  and  to  refer  its 
decision,  if  they  choose,  to  the  federal  courts. 
I  ask  upon  what  foundation  the  courts  of  th6 
United  States,  limited  and  circumscribed  as 
they  are  by  the  Constitution,  and  by  the  laws 
which  have  created  them  and  defined  their 
jurisdiction,  can,  upon  any  speculations  of  pub- 
lic policy,  assume  to  themselves  the  autnor- 
ity  and  functions  of  the  Legislative  Department 
of  the  government,  alone  clothed  with  those 
functions  by  the  Constitution  and  laws,  and 
imdertake«  of  their  mere  will,  to  supply  the 
omissions  of  that  department?  Is  it  either  in 
the  language  or  theory  of  the  Constitution,  that 
this  court  shall  exercise  such  an  auxiliary  or 
rather  guardian  and  paramount  authority? 
Cannot  the  Legislative  Department  of  the 
government  be  intrusted  with  the  fulfillment  of 
its  peculiar  duties?  Such  an  act  as  this  court 
has  been  called  upon  to  reform;  such  an  act  as 
it  has  just  annoimced  as  its  own,  is,  in  my 
opinion,  virtually  an  act  of  legislation,  or,  in 
stricter  propriety  (I  say  it  not  in  an  offensive 
sense),  an  act  of  usurpation.  To  rest  our 
authority  to  adjudicate  this  matter  on  the 
naked  proposition  just  stated,  would  be  to  re- 
ject the  doctrine  by  this  court  heretofore  most 
expressly  ruled.  The  case  of  Wilson  v.  The 
Black  Bird  Creek  Marsh  Company,  2  Peters, 
245,  seems  to  be  conclusive  upon  this  point. 
This  case  presented  an  instance  of  an  absolute 
obstruction  by  a  dam  of  a  water-course  navi- 
gable .by  vessels  of  considerable  size,  and  in 
which  the  tide  ebbed  and  fiowed.  The  person 
who  undertook  to  destroy  or  injure  the  dam 
constructed  across  this  navigable  water,  was 
the  master  of  a  vessel  regularly  licensed  and 
enrolled  according  to  the  navigation  laws  of 
the  United  States;  and  being  sued  for  a  tres- 
pass committed  in  breaking  or  injuring  the 
dam,  he  pleaded,  in  justification  of  his  act,  the 
character  of  the  navigable  water  as  a  public 
and  common  highway,  for  all  the  citizens  of  the 
particular  State,  and  of  the  United  States,  to 
sail,  pass,  and  repass  over,  through  and  upon, 
at  all  times  of  the  year,  at  their  own  free  will 
and  pleasure.  Upon  comparing  this  case  with 
the  one  before  us,  it  is  impossible  not  to  per- 
ceive that  in  many  of  their  capital  features 
they  are  strikingly  similar — may,  indeed,  be 
regarded  as  identical.  In  the  'former  [*600 
case,  as  in  this,  the  water-course  said  to  be  ob- 
structed was  a  navigable  water;  in  that  case, 
as  in  this,  the  locus  in  quo  was  within  the  juris- 
diction of  a  State,  and  the  alleged  obstruction, 
in  each  instance,  an  act  of  state  legislation  in 
exercising  the  power  of  internal  improvemert; 
in  each  instance,  the  right  of  passage  to  the 
extent  and  in  the  manner  claimed,  freely  and 
at  will  usque  ad  coelum,  was  in  virtue  solely  of 
license  and  enrollment,  according  to  the  nav- 
igation laws  of  the  United  States.    Now,  what 
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said  this  court  upon  the  aforegoing  state  of  the 
pleadings  and  evidence?  "If  Congress/'  said 
they,  *'had  passed  any  act  which  bore  upon 
the  case;  any  act  in  execution  of  the  power  to 
regulate  commerce,  the  object  of  which  was  to 
control  state  legislation,  over  those  small  navi- 
gable creeks  into  which  the  tide  flows,  and 
which  abound  throughout  the  lower  country  of 
the  middle  and  Southern  States,  we  should  feel 
not  much  difficulty  in  saying,  that  a  state  law, 
coming  4n  conflict  with  such  act,  would  be  void. 
But  Congress  has  passed  no  such  act.  The 
repugnancy  of  the  State  law  to  the  Constitu- 
tion, is  placed  entirely  on  its  repugnancy  to  the 
power  to  regulate  commerce  with  foreign  na- 
tions and  among  the  several  States;  a  power 
which  has  not  been  so  exercised  as  to  affect  the 
question.  We  do  not  think  that  the  Act  em- 
powering the  Black  Bird  Creek  Marsh  Company 
to  place  a  dam  across  the  creek,  can,  under  the 
circumstances  of  the  case,  be  repugnant  to  the 
power  to  regulate  commerce  in  its  dormant 
state,  or  as  bein^  in  conflict  with  any  law 
passed  on  the  subject."  This  decision  at  once 
puts  to  flight  the  pretext  for  interference  here 
to  protect  and  enforce  the  duties  and  functions 
of  Congress,  and  equally  exposes  the  fallacy 
that  the  grant  of  a  coastinjp^  license,  of  a  mere 
certiflcate  of  the  domicil  of  the  vessel  bearing 
it,  of  evidence  prima  facie,  of  her  capacity  or 
tonnage,  or  of  her  exemption  from  suspicion  of 
smuggling  or  piracy,  is  a  regulation  of  com- 
merce over  every  inch  of  the  waters  over  which, 
in  her  various  excursions,  she  may  pass.  Just 
as  cogent  and  tenable  is  the  argument,  if  argu- 
ment it  deserves  to  be  called,  which  affirms 
that  the  establishment  of  Pittsburg  as  a  port 
of  entry,  its  mere  designation  as  a  point  at 
which  merdiandise  may  be  landed  subject  to 
the  revenue  laws  of  the  United  States,  is  a 
positive  declaration  by  .Congress,  prescribing 
the  modes  of  the  transportation  of  such  mer- 
chandise thither,  and  deflning  what  shall  be 
held  to  be  an  interference  with  such  trans- 
portation. Equally,  or  rather  more  unsound 
and  untrue,  is  the  position,  that  by  the  same 
designation  of  Pittsburg,  Congress  have  de- 
clared that  vessels  propelled  by  wind  or  steam, 
vessels  of  the  greatest  capacity,  carrying  masts 
or  chimneys  of  illimitable  height,  shall  navigate 
a  river  whose  ordinary  regimen,  to  adopt  a  term 
in  this  record,  scarcely  affords  a  channel  broad 
601*]  or  deep  ^enough  for  the  tacking  of  a 
shallop,  and  for  long  periods  of  a  few  inches 
only  m  depth.  This  attempt,  from  the  mere 
designation  of  a  port  of  entry,  to  bring  home 
to  Congress  the  absurdities  the  argument  im- 
plies, would  ascribe  to  them  a  practical  wis- 
dom much  upon  a  parallel  with  that  of  the 
despot  who  attempted  to  oonflne  the  Hellespont 
in  fetters,  or  of  him  who  forbade  the  approach 
to  him  of  the  ocean  tide.  But  Congress  liave 
in  truth  enacted  nothing  in  relation  to  the  par- 
ticular subject  in  issue  in  this  controversy; 
and  we  have  seen,  in  the  explicit  declaration  of 
this  court,  in  the  case  from  2  Peters,  that  not 
only  must  there  be  some  positive  enactment  by 
Congress,  but  an  enactment  ''the  object  of 
which  was  to  control  state  legislation  over 
those  navigable  creeks  into  which  the  tide 
flows."  But  again:  it  has  been  asserted,  in 
justiflcation  of  the  power  claimed  by  the  ma- 
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jority  of  the  court,  that  Congress,  bj  adopting 
the  Act  of  the  Virginia  Legislature,  of  I>eceBs- 
ber  18th,  1789,  authorizing  the  erection  of  Ken- 
tucky into  a  State,  have  fully  regulated  the 
navigation  of  the  Ohio  River.  And  hoipr  is  thia 
position  sustained  by  factT  By  the  7th  sec- 
tion of  her  Act  of  1789,  Virginia  declares,  that 
so  far  as  her  own  territory  and  that  of  tbe  i»o- 
poscd  State  shall  extend  upon  the  Obio,  tW 
navigation  of  that  river  shall  be  free  for  aO 
the  citizens  of  the  United  States.  Congress,  by 
an  Act  passed  February  4th,  1791,  containing 
two  sections  only  (vide  1  Stat,  at  Large,  189), 
consents,  by  the  1st  section,  to  the  proffer  of 
Virginia  of  the  creation  of  the  new  State  ;  and, 
by  the  2d  section,  declares,  that  on  tlie  Ist 
day  of  June  following,  the  new  State,  by  the 
name  of  Kentucky,  shall  be  admitted  a  member 
of  the  Union.  These  two  sections  eomprise 
the  entire  action  of  Congress,  from  wbich  the 
position  that  has  been  asserted  by  the  majority 
of  the  court  is  deduced.  Let  us  try  tbe  in- 
tegrity of  this  position  by  reducing  it  to  tbe 
form  of  a  syllogism.  The  major  of  that  syl- 
logism will  consist  of  the  fact  that  Virginia, 
by  her  law  of  1789,  has  a^eed  that  she  and  the 
newly  proposed  State  will  permit  the  naviga- 
tion of  the  Ohio  within  their  respective  limits, 
to  all  citizens  of  the  United  States.  Its  minor 
is  this:  that  Congress  have  assented  to  the 
permission  so  declared;  the  conclusion  attempt- 
ed to  be  deduced  is.  ergo  Congress  by  tbat  as- 
sent have  completely  regulated  the  navigatios 
of  the  Ohio,  and  by  inevitable  implicatioa  or- 
dained that  bridges  shall  never  be  tbrown 
across  that  river,  except  in  absolute  subordina- 
tion to  the  interests  or  the  will  of  the  owners  of 
steamboats  upon  that  river.  This  may  pos- 
sibly be  logic,  irrefragable  logic;  and  tbe  fail- 
ure to  comprehend  its  consistency  may  arise 
from  the  infirmity  of  my  own  perceptions;  bat 
I  cannot  help  suspecting,  that  an  acumen,  far 
surpassing  any  to  which  I  will  lay  claim,  irould 
be  puzzled  to  reconcile  this  process  ^with  [^601 
the  laws  of  induction,  as  prescribed  by  Watts, 
by  Duncan,  or  by  Kames. 

The  next  inquiry  naturallly  arising  in  this 
case,  an  inquiry  inseparably  connected  with 
the  alleged  obstruction  by  the  Wheeling  Bridge, 
as  constituting  it  a  nuisance  or  otherwise,  an 
inquiry  equal  m  magnitude  of  interest  ^ritb  say 
other  involved,  relates  to  the  policy  and  ^Tects 
of  commercial  regulations,  fis  these  may  tend 
either  to  the  restriction  of  commerce  within 
particular  channels,  or  to  supplying  auxiliaries 
for  its  prosecution,  or  for  the  promotion  of  its 
activity  and  dfffusion  by  increased  facilities, 
operating  a  just  equality  of  right  and  competi- 
tion and  advantage  to  all.  And  here  it  may  be 
premised,  that  throuffhout  the  discussion  of 
this  cause,  a  reigning  fallacy  has  been  assumed 
and  urged  upon  the  court,  a  fallacy  ^ebicb,  if 
successful,  may  subserve  the  grasping  preten- 
sions of  the  plaintiff,  but  which,  by  an  enligbt* 
ened  view  of  this  case,  must  be  condemn^  as 
destructive  to  the  extended  commercial  pros- 
perity of  the  coimtry.  The  error  assumed  as 
the  basis  of  the  plaintiff's  pretensions  is  tbk: 
that  commerce  can  be  prosecuted  with  advan- 
tage to  the  country,  only  by  the  channels  of 
rivers,  and  in  all  the  country  intersected  by  tbe 
western  rivers»  only   through  the  agenc>-   of 
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fttejkinbomts ;  and  hence  is  attempted  the  deduc- 1 
tlon   in   favor  of  the  paramount  privileges  of 
steamboats,  and  the  right  claimed  for  this  spe- 
cies of  commercial  vehicles  for  exemption  from 
any  limit  upon  the  interests  or  the  fancies  of 
those  who  may  own  or  manage  them.    It  has 
been   a   curious  and  somewhat   amusing  inci- 
dent, in  the  argument  of  this  cause,  that  when- 
t^ver  any   restraint   upon  the  management  of 
siteamboata   (on  the  Ohio)   was  intimated   (as 
necessary  for  the  protection  of  other  essential 
ri^ts,  both  public  and  private),  the  fixed  reply 
of  tbe  advocate  in  opposition  has  been,  tnat 
eonunerce  demands  these  peculiar  privileges  in 
the  owners  and  masters  of  steamboats.    An  ob- 
vious and  stricter  propriety  of  argument  would 
have  suggested  for  that  reply  the  following  lan- 
guage:   Steamboat  proprietors,  local  monopoly, 
and  tbe  peculiar  views  of  interest,  real  or  imag- 
inary, of  the  plaintiff,  supply  the  true  origin 
and  character  of  the  pretensions  here  urged; 
commerce,   enlightened,   extended,   fair,   equal, 
prosperous  and  beneficial,  condemns  all  such 
pretensions;   she  demands  that  freedom,  fair- 
ness, competition  and  equality,  which  are  the 
true  and  only  true  causes  of  her  prosperity; 
and  which  the  equalizing  power  vested  by  the 
Constitution  was  designed  to  insure. 

Commerce,  in  its  infancy,  is  of  necessity  chief- 
ly confined  to  the  channels  of  water-courses. 
Weakness,  poverty,  or  the  absence  of  art  or 
flcienoe,  are  unable,  in  the  earlier  stages  of  so- 
ciety, to  supply  more  eligible  or  efficient  modes 
for  its  prosecution,  or  to  ovei^iome  the  diffi- 
culties   attendant    on    transportation    off    the 
60S*]  *  water.    Hence  we  see  the  rude  essays 
of  commerce  commencing  with  the  raft,  the 
canoe,  or  the  bateau;  but  as  wealth  and  popu- 
lation, science  and  art  advance,  we  trace  her 
operations  to  the  magnificent  ship  or  steam- 
boat; each  adapted  to  its  proper  theater.  Does 
not   this    very   progress,   and   the   advantages 
which   are   their   concomitants,   glaringly    ex- 
pose the  folly  and  injustice  of  all  attempt  at 
the  restriction  of  commerce  to  particular  lo- 
calities, or  to  particular  interests,  or  means  of 
-cireolationT    Are  her  operations  to  be  confined 
to  a  passage  up  and  down  the  channels  of 
water-eonrses,  impracticable  for  navi^tion  for 
protracted  periods,  and  whose  capacity  is  al- 
ways dependent  on  the  contributions  of  the 
clouds,  aviditas,  csli  aut  nimius  imber?    Would 
sot  toeh  a  narrow  policy  be  a  proclamation  to 
-oommeree,  inhibiting  her  advancement;  and  to 
the  hundreds   of  thousands  situated   without 
her  permitted  track,  that  the  wealth,  the  luxu- 
ries, and  comforts  of  civilization  and  improve- 
ment, if  to  be  enjoyed  by  them  at  all,  are  to  be 
obtained  only  at  far  greater  expense  and  lalxH*, 
and  in  an  inferior  degree,  than  they  are  en- 
joyed b^  more  favored  classes?    These  positions 
are  strikingly  illustrated  by  tbe  experience  of 
our  own  times,  and  indeed  of  a  very  orief  space. 
Thus,  notwithstanding  the  high  improvement  in 
navigation  by  steam  and  by  sails,  which  seems 
to^  have  carried  it  to  its  greatest  perfection,  we 
see  the  railroad  in  situations  where  no  defici- 
ency of  water  and  no  artificial  or  natural  ob- 
struction to  vessels  exist,  or  are  complained  of, 
stretching  its  parallel  course  with  the  track  of 
the  vessel,  tying  together  as  it  were,  in  close 
eontiguity,  and  connecting,  in  habit  and  sym- 
pathy and  interest^  remoSd  sections  of  our  ex- 
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tended  country,  which,  for  any  aid  that  the 
navigation  on  our  rivers  could  afford,  must 
ever  remain  morally  and  physically  remote. 
The  obvious  superiority  of  the  railroad,  from 
its  unequalled  speed,  its  greater  safety,  its  ex- 
emption from  dependence  upon  wind  or  on 
depth  of  water,  but  above  all,  its  power  of 
linking  together  the  distant  and  extended  re- 
gions interposed  between  the  rivers  of  the 
country,  spaces  which  navigation  never  can 
approach,  must  give  it  a  decided  preference,  in 
many  respects,  to  every  other  commercial  facil- 
ity, and  cause  it  to  penetrate,  longitudinally 
and  latitudinally,  longe  et  late,  the  en  lire  sur- 
face of  the  country,  unless  arrested  in  its  prog- 
ress by  the  fiat  of  this  court;  for  once  let  it 
be  proclaimed  that  the  rivers  of  this  country 
shall,  under  no  circumstances  of  advantage  to 
the  country,  be  spanned  by  bridges,  at  the 
trivial  inconvenience  and  cost  of  adapting  to 
their  elevation  the  chimneys  of  a  few  steam- 
boats, even  if  the  height  of  those  chimneys  had 
been  clearly  shown  to  be  necessary,  or  certain- 
ly advantageous  (a  problem  nowhere  solved  in 
this  record) ;  let  this,  I  say,  be  proclaimed,  and 
the  effect  above  mentioned  is  *at  once  [*604 
accomplished;  the  rapidly  increasing  and  bene- 
ficial system  of  railroad  communication  is 
broken  up,  and  a  system  of  narrow  local  mo- 
nopoly and  inequality  sustained.  Whether  these 
things  shall  now  be  done;  whether,  for.  these 
purposes,  the  citizens  of  this  country  shall  be 
restrained  in  their  social  and  business  relations, 
and  so  restrained  \mder  the  abused  and  per- 
verted name  of  commerce — are  the  questions 
which  this  court  have  been  called  on  to  decide, 
and  which,  in  my  view,  they  have  affirmative- 
ly ruled.  They  are  questions  too  grave,  too 
pregnant  with  vital  consequences,  to  have  been 
decided  upon  the  speculations  of  any  one  man 
living. 

It  was  with  the  view,  doubtless,  of  giving 
plausibility  to  tbe  con9lusion  of  the  commis- 
sioner, or  to  the  strange  idea  sought  to  be  en- 
forced in  the  argument  for  the  complainant, 
that  commerce  signified  only  a  passage  up  and 
down  the  Ohio,  that  so  large  a  portion  of  the 
commissioner's  report  is  taken  up  in  treating, 
in  learned  phrase,  of  the  dynamic  and  static 
capabilities  of  the  Wheeling  Bridse;  or,  trans- 
lated into  plain  English,  the  capability  of  that 
bridge  to  sustain  heavy  bodies  in  motion  and 
at  rest.  It  does  not  seem  very  easy  to  recon- 
cile this  part  of  the  report  with  the  order  ap- 
pointing the  commissioner,  and  prescribing  his 
duties.  That  order  directed  the  commissiorer 
to  ascertain  and  report  whether  the  Wheeling 
Bridge  was,  in  his  opinion,  an  obstruction  to 
commerce  upon  the  Ohio;  and  in  the  event  that 
he  should  so  regard  it,  to  suggest  any  altera- 
tions by  which  such  obstructions  might  be  reme- 
died. The  dynamic  or  static  capabilities  of 
the  bridge,  introduced  to  our  notice  with  some 
parade  of  learning,  whether  it  could  support 
any  weight,  either  in  motion  or  at  rest,  were 
subjects  altogether  dehors  the  order  of  this 
court,  and  without  the  warrant  and  powers  of 
the  commissioner.  And  this  difficulty  is  in  no 
degree  lessened  by  the  fact,  disclosed  in  the 
record,  that  whilst  the  commissioner  wandered 
beyond  his  commission  to  pronounce  upon  the 
capabilities  of  the  bridge  for  railroad  transit, 
he  rejected  all  the  evidence,  tendered  by  the 
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defendants,  to  prove  the  usefulness  and  impor- 
tance of  the  bridge,  either  to  the  local  popula- 
tion or  as  a  public  and  commercial  facility. 
This  irregularity  in  the  commissioner  is  of  no 
small  significance,  as  it  betrays  a  bias  on  his 
part,  however  honest,  which  led  him  to  throw 
the  weight  of  his  opinion  against  the  useful- 
ness of  the  bridge;  a  fact  entering  essentially 
into  its  character,  as  being  a  nuisance  or  other- 
wise, and  to  withhold  from  this  court  evidence 
by  which  the  value  of  his  opinion  might  have 
been  tested  with  precision.  This  same  irregu- 
larity should  have  had  its  effect  in  warning  t^is 
court  to  scrutinize  the  opinions  of  the  commis- 
sioner on  matters  falling  regularly  within  the 
scope  of  his  commission.  The  evidence  re- 
605*]  ceived,  *and  that  rejected  on  this  par- 
ticular point,  were,  perhaps,  both  inadmissible 
under  the  terms  of  the  order  of  this  court;  but 
surely  it  should  have  been  either  wholly  ad- 
mitted or  rejected  on  both  sides. 

And  this  brings  me  to  the  last  branch  of  in- 
quiry, which  I  hBLve  proposed  to  treat,  namely: 
The  character  of  the  erection  complained  of; 
the  regularity  of  the  mode  of  redress  proposed, 
and  the  right  of  the  complainant  to  claim  the 
interference  asked  for  in  any  mode.  First, 
then,  can  the  Wheeling  Bridge,  according  to 
any  correct  acceptation  of  the  term,  be  regarded 
as  a  nuisance?  This  inquiry  is  answered  by 
the  solution  of  another,  wnich  is  simply  this:  is 
that  bridge  injurious  to  the  rights  and  interests 
of  the  public,  or  of  individuals,  beyond  the 
benefits  that  its  erection  confers  on  both  7  Com- 
mon sense  and  consistency  assure  us,  that  to 
pronounce  that  to  be  a  wrong  and  an  injury 
ivhich  is  in  reality  beneficial,  involves  a  plain 
ibsurdity;  and  the  language  of  legal  definition 
fully  sustains  this  conclusion  of  common  sense; 
for,  according  to  such  definition,  there  must  be 
jhe  hurt,  the  nocumentum,  the  commune  nocu- 
jientum,  the  injury  to  the  public  right,  to  con- 
iitiuvte  it  a  public  nuisance;  for  admitting  the 
fact  uf  injury  by  any  act,  still  if,  in  its  origin, 
character  and  extent,  it  is  essentially  private, 
it  mwy  be  trespass  or  some  other  form  of  in- 
jury, but  not  the  public  offense  of  nuisance. 
This  position  implies  no  denial  of  the  right  to 
show  a  pjivate  injury  resulting  from  a  public 
nuisance,  it  insists  only  upon  the  necessity  of 
showing  where  special  or  private  injury  is  al- 
leged as  flowing  from  a  nuisance,  that  nuisilnoe 
in  reality  exists.  This  forces  back  upon  us  the 
inquiries  into  the  nature  of  the  offense  of  nui- 
sance ;  and  when  ascertained,  against  what  pub- 
lic authority  it  has  been  committed.  I  have 
said,  that  upon  the  plainest  principles  of  com- 
mon sense,  no  act  in  roference  to  the  public, 
by  which  a  public  bene.1t  is  conferred,  can  be 
denominated  a  nuisance;  uncj  I  insist  that  the 
rules  and  conclusions  of  the  3aw  are  in  accord- 
ance with  tMs  propositioL\  These  are  forcibly 
stated  in  the  case  of  The  King  v.  Russell,  6 
Bam.  &  Cr^s.,  particular!}  bv  Bayley,  J.,  be- 
ginning at  page  593  of  the  volime.  That  was 
the  case  of  i^n  mdictmvtnt  for  a  nuisaivce  by  the 
erection,  in  the  River  Tyne,  of  a  ;9eculiar  wharf 
or  staging,  called  .^ers  or  staiths,  for  the  pur- 
pose of  loalin^^  coal  on  board  ships  in  the  New- 
castle trade.  The  questions  belore  the  King's 
Bench  arose  upon  the  charge  of  Bayley,  J., 
who  tried  the  case  at  nisi  prius,  whoi'5  his  charge 
concluded  in  v^e  following  terms:  ''T^u;\,  gen- 
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tlemen,  I  apprehend  I  have  pointed  ottt  to  you 
the  true  ground  pn  which  your  verdict  ib  to  be 
founded.     If  you  think  this  (that  is,  the   -whrnrf 
or  staith)  is  placed  not  on  a  reasonable  pairt  of 
the  river,  that  it  does  an  unnecessary  damage  to 
*the  navigation,  or  that  this  is  not  of    [^I^OS 
any  public  benefit,  or  that  the  public  benefit  re- 
sulting from  it  is  not  equal  to  the  public  incon- 
venience arising  from  it,  then  you  will   find  a 
verdict  for  the  crown;  if  on  these  points  you 
are  of  a  different  opinion,  then  for  the  defend- 
ants."    This  charge  of  Sir  John  Bayley    was 
sustained  in  bank     The  reasonin^^  in    support 
of  that  charge  by  that  able  judge,  is  given  more 
at  length  than  can  be  conveniently    inserted 
here;  but  it  presents  a  commentary  upon  thU 
question  so  lucid,  so  entirely  conclusive,  that  I 
cannot  forbear  to  extract  a  portion  of  it,  as  il- 
lustrating, much  better  than  I  have  power  to 
do,   the   doctrines    for   which   I   contend.      '^ 
submitted,"  says  Sir  John  Bayley  (pa^e  594), 
"to  the  consideration  of  the  jury;  that  if»  by 
means  of  these  staiths,  an  article  of  great  pub- 
lic use  found  its  way  to  the  public  at  a.  Iowm- 
price,  and  in  a  better  state  than  it  otherwise 
would,  I  thought  these  were  circumstances  of 
public  benefit,  and  points  they  might  take  into 
their  consideration  upon  that  head;   and  upon 
the  best  attention  that  I  have  been  ahle  to  give 
the  subject,  I  am  bound  to  say  I  continue  of 
that  opinion    The  right  of  the  public  upon  the 
waters  of  a  port  or  navigable  nver  is  not  con- 
fined to  the  purposes  of  passage;  trade  and  com- 
merce are  the  chief  objects,  and  the   right   of 
passage  is  chiefly  subservient  thereto.     Unless 
there  are  facilities  for  loading  and  unloading  of 
shipping  and  landing,  much  of  the  public  ben- 
efit of  a  port  is  lost.    In  the  infancy  of  a  port, 
when  it  is  first  applied  to  the  purposes  of  trade 
and  commerce,  unless  the  water  by  the  shore  be 
deep,  the  articles  must  be  shipped  in  shallow 
water  from  the  shore,  and  landed   in   shallow 
water  on  the  shore.     Breakage,  and   pilferage. 
and  waste,  besides  the  expense  of  boating,  are 
some  of  the  concomitants  of  such  a  mode.     As 
trade  advances,  the  inconvenience  and  mischief 
of  this  mode  are  superseded  by  the  erection  of 
wharves  and  quays,  and  what  is  perhaps  an  im 
proved  species  of  loading  wharf,  a  staith.     But 
upon  what  principle  can  the  erection  of  a  wharf 
or  staith  be  supported?    It  narrows  the  right 
of  passage.     It  occupies  a  space  where    boats 
before  had  navigated.     It  turns  part    of   the 
waterway  into  solid  ground;  but  it   advances 
some  of  the  purposes  of  a  port,  its  trade  and 
commerce.     Is  there  any  other  legal   principle 
upon  which  they  can  be  allowed?      Make   an 
erection  for  pleasure,  for  whim,  for  caprice,  and 
if  it  interfere  in  the  least  degree  with  the  pub- 
lic right  of  passage,  it  is  a  nuisance.     £rect  it 
for  the  purposes  of  trade  and  commerce,  and 
keep  it  applied  to  the  purposes  of  trade  and 
commerce,    and    subject    to    the    guards     with 
which  this  case  was  presented  to  the  jury,  the 
interests  of  commerce  give  it  protection,  and  it 
Is  a  justifiable  erection,  and  not  a  nuisance." 
In  accordance  with  this  doctrine,  has  the  law 
been  propounded  by  the  Supreme  Court  of  New 
York,  in  the  case  of  The  People  v.  The  Rensse 
laer  *and  Saratoga  Railroad  Company,    [*607 
reported   in   the   15th   of   Wendell,   page    113. 
That  was  a  prosecution  against  the  company 
for  placing  abutments  and  piers  in  the  bed  of 
'  Howard  IS. 
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the  Hudson  River,  and  erecting  a  bridge  across 
it,  being  a  public  navigable  river.    In  deliver- 
ini^  the  opinion  of  the  court,  the  law  of  the  case 
is  thus  stated  by  Savage,  Chief  Justice,  pp.  132, 
133,  of  the  volume  above  mentioned:     "I  think 
I  may  safely  say,  that  the  power  exists  some- 
where to  erect  bridges  over  waters  which  are 
navigable,  if  the  wants  of  society  require  them, 
provided  such  bridges  do  not  essentially  injure 
the  navigation  of  the  waters  they  cross.    Such 
poorer  certainly  did  exist  in  the  State  Legisla- 
tures before  the  delegation  of  power  to  the  fed- 
eral  government  by  the  federal  Constitution. 
It  18  not  pretended  that  such  a  power  has  been 
delegated  to  the  general  government,  or  is  con- 
veyed under  the  power  to  regulate  commerce 
and  navigation;  it  remains,  then,  in  the  state 
Legislatures,  or  it  exists  nowhere.    It  does  ex- 
ist, because  it  has  not  been  surrendered  any 
further  than  such  surrender  may  be  qualifiedly 
implied;   that  is,  the  power  to   erect  bridges 
over  navigable  streams  must  be  so  far  surren- 
dered as  may  be  necessary  for  a  free  navigation 
upon  those  streams.    By  a  free  navigation  must 
not  be  understood  a  navigation  free  from  such 
partial  obstacles  and  impediments  as  the  best 
interests  of  society  may  render  necessary." 

In    conformity    with    the    doctrines    above 
quoted,  and  in  support  of  the  views  here  con- 
tended for,  I  might  confidently  appeal  to  the 
language  of  the  judge,  by  whom  the  decision 
of  this  court  has  just  been  announced,  on  an- 
4»ther  occasion  most  explicitly  and  emphatically 
declared.      Thus,    in    the    case   of    Palmer    v. 
The  Commissioners  of  Cayuga  County,  which 
was  an  application  for  an  injunction  to  prevent 
the  construction  of  a  draw  bridge  over  the  Cay- 
uga River,  upon  the  ground  that  it  would  ob- 
struct the  navigation  of  the  river,  that  judge, 
in  refusing  the  application,  announces  the  fol- 
lowing,   as    I    conceive,    unanswerable    conclu- 
sions: "A  toll  charged  for  the  improvement  of 
the  navigation,  would  not  be  a  tax  for  the  use 
of  the  river  in  its  natural  state,  but  for  the  in- 
creased commercial  facilities.     A  draw  bridge 
across  a  navigable  water  is  not  an  obstruction. 
As  this  would  not  be  a  work  connected  with 
the  navigation  of  the  river,  no  toll,  it  is  sup- 
posed,  could    be   charged    for   the   passage   of 
boats.    But  the  obstruction  would  \ys  only  mo- 
mentary, to  raise  the  draw ;  and  as  such  a  work 
may  be  v«y   important  in  the  general  inter- 
coiuse  of  the  community,  no  doubt  is  enter- 
tained, as  to  the  power  of  the  State  to  make  the 
bridge.     It  is  one  of  those  general  powers  pos- 
sessed by  a  state,  for  the  public  convenience, 
snd  may  he  exercised,  provided  it  does  not  in- 
fringe upon  the  federal  powers."    These  posi- 
608* ]t ions    require   no   comment    *from   me; 
they  commend  themselves  by  their  obvious  pro- 
priety and  reasonableness.    I  would  simply  re- 
mark, in  connection  with  these  positions,  and 
as  warranted  by  them,  that  any  obstruction  by 
the  Wheeling  Bridge   is  of  course  contingent 
snd  not  certain;  that  even  were  it  certain,  un- 
der the  present  elevation  of  the  bridge,  this  diffl- 
eulty  might  be  prevented  at  a  comparatively 
small  expense  and  inconvenience  by  lowering, 
when  necessary,  the  chimneys  of  a  few  steam- 
boats for  the  purpose  of  safe  and  speedy  pas- 
sage; that  this  operation,  like  the  raising  of  a 
draw,  would  be  only  momentary ;  and  as,  to  ude 
the  language  of  the  judge,  the  Wheeling  Bridgo 
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may  be  a  work  of  great  importance  in  a  gen- 
eral intercourse,  no  doubt,  is  entertained,  as  to 
the  power  of  the  State  to  make  the  bridge."  It 
will  be  admitted,  I  presume,  that  the  Ohio  can 
claim  no  higher  privileges  than  those  apper- 
taining to  other  navigable  rivers. 

It   follows,  then,  from  these   adjudications, 
not  less  than  from  the  principles  of  common 
sense,  that  the  conclusion,  nuisance  or  no  nui- 
sance, is  dependent  solely  upon  the  character  of 
the  act  complained  of  as  being  noxious  or  bene- 
ficial to  the  public,  and  that  the  ascertainment 
of  that  character,  where  it  is  doubtful  upon 
the  circumstances,  or  where  it  is  positively  de- 
nied, is  regularly  an  investigation  of  fact  to 
be    made    and    settled,   except   under   circum- 
stances of  peculiar  urgency,  by  the  established 
proceeding  of  the  common  law  in  relation  to 
all  questions  of  fact,  a  trial  by  jury.    This  is 
the  doctrine  of  Lord  Hale  in  reference  to  this 
very  subject  of  obstructions  in  navigable  wa- 
ters, as  quoted  from  his  Treatise  De  Portu- 
bus,  where  it  is  said  by  tliat  venerable  judge, 
*'the  case  of  building  into  the  water   where 
ships  or  vessels  might  formerly  have  ridden, 
whether  it  be  nuisance  or  not  nuisance,  is  a 
question  of  fact."    I  will  riot  here  deny,  nor  is 
it  necessary  in  any  view  to  deny,  that  a  court 
of  equity  will  prevent  by  injimction  the  crea- 
tion of  a  private  injury  in  the  nature  of  a  nui- 
sance, or  the  continuation  of  such  an  injury  in 
a  case  proper  for  its  jurisdiction.    Thus,  where 
an  individual  or  private  person  is  about  to  per- 
form an  act,  or  has  performed  an  act  which  is 
palpably  and  notoriously  in  its  character  a  nui- 
sance, from  which  private  and  irreparable  in- 
jury will  ensue  to  others,  or  has  accrued  to 
others,  and   will  continue,  a  court  of  equity, 
upon  the  admitted  or  notorious  character  of 
the  act  from  which  the  private  injury  is  shown 
to  proceed,  and  from  the  irreparable  character 
of  that  injury,  will  interpose  by  injunction  to 
relieve  the  party  injured.    Such  is  the  principle 
ruled  by  Lord  Eldon  in  the  case  of  The  Attor- 
ney-General V.  Cleaver,  18  Vesey,  211,  which 
was  upon  an  information  by  private  persons  fot 
private  injury,  though  in  the  name  of  the  At- 
torney-General; and  by  the  same  judge  in  the 
case  of  Crowder  v.  Tinkler,  in  the  *19  [*609 
Vesey,   616.     Such,  also,   I   understand  to   be 
the  rule  laid  down  by  this  court  in  the  case  of 
The  City  of  Georgetown  v.  The  Alexandria  Canal 
Company.     These  cases  all  proceed  upon  the 
grounds  of  the  ascertained  character  of  the  act 
complained  of   on  the  one   hand,  and  of  the 
private  and   irreparable  nature  of  the  injury 
shown  on  the  other.     This  is  as  far,  it  is  be- 
lieved, as  the  Courts  of  Equity  have  ever  pro- 
ceeded.     They    have    never    said,   that   where 
the  act  complained  of  was  dubious  in  its  char- 
acter, as  being  a  nuisance  or  otherwise,  and 
where  that  fact  was  a  matter  of  contestation, 
they   would    assume   jurisdiction   a   priori,   or 
without  sending  the  question  of  nuisance  to  be 
tried  at  law,  but  have  ruled  the  reverse  of  this ; 
and  in  the  cases  just  quoted  from  Vesey,  Lord 
Eldon  declared  that  he  would  not  decide  those 
cases  until  the  equivocal  or  contested  fact  was 
settled  at  law.    Again,  it  is  ruled  in  the  cases 
above  quoted,  and  in  many  others  which  might 
be  adduced,  that  although  the  courts  of  equity 
will,  in  order  to  prevent  irreparable  private  in- 
jury,   interpose   by    way    of    injunction,   that 
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where  the  abatement  of  a  public  nuisance  is  the 
purpose  in  view,  as  that  is  an  offense  against 
the  government,  the  Attorney-General  must  be 
a  party  to  any  proceeding  for  such  a  purpose. 
In  this  case  the  act  complained  of,  if  a  nuisance, 
is  a  public  nuisance,  and  is  so  denominated  up- 
on the  record,  and  by  the  decision  of  the  majori- 
ty. Its  character,  however,  as  a  nuisance  in 
any  sense  is  denied;  and  much  testimony  has 
been  taken  by  both  parties  upon  this  contested 
question.  The  interests  of  Pennsylvania,  who 
stands  here  in  the  relation  of  a  private  suitor, 
and  the  alleged  injury  to  her  private  interests, 
are  the  sole  foundation  on  which  she  has  sought 
here  the  abatement  of  what  she  has  asserted  to 
be  a  public  nifvsance.  And  without  the  partici- 
pation of  any  representative  of  the  sovereignty 
either  of  the  State  or  the  federal  government, 
without  the  agency  of  the  Attorney-General  of 
the  State,  or  of  the  United  States,  without  the 
reference  to  a  jury  of  any  of  the  contested  facts 
of  this  case,  this  court,  in  the  professed  exercise 
of  original  equity  jurisdiction,  upon  affidavits, 
and  upon  the  opinion  of  a  single  individual, 
who  has  been,  by  this  court,  constituted  the  ar- 
biter of  all  questions  of  public  policy,  of  law, 
of  science  and  of  art,  and  of  the  competency 
and  credibility  of  all  the  testimony  in  the  case, 
have  decided  upon  the  act  complained  of  with 
reference  to  its  influence  upon  the  rights  and 
powers  both  of  the  United  States  and  of  the 
local  sovereignty;  upon  the  rights  and  interests 
of  the  complainant  in  the  matter  in  contro- 
versy, and  upon  the  extent  of  the  injury,  if 
any,  done  to  those  interests.  They  have,  upon 
the  same  grounds,  and  in  the  like  absence  of 
the  legal  representative  of  either  the  State  or 
federal  sovereignty,  directed  a  great  public 
610*]  work,  disapproved  by  neither  of  *those 
sovereignties,  and  by  one  of  them  expressly 
authorized  and  approved,  to  be,  in  effect,  de- 
molished. 

I  do  not  deem  it  necessary,  if  it  were  practi- 
cable, to  examine  here,  in  detail,  the  cumbrous 
mass  of  statement  and  speculation  heaped  to- 
gether on  this  record.  Such  a  task  is  not  req- 
uisite in  order  to  test  the  accuracy  of  the  de- 
cision pronounced  in  this  case,  or  to  sustain  the 
objections  to  which  that  decision  is  believed  to 
be  palpably  obnoxious;  both  these  objects  ap- 
pear to  me  to  be  attained  bjr  regarding  the  char- 
acter of  the  case  as  described  by  the  plaintiff 
herself,  and  the  nature  and  manner  of  the  pro- 
ceeding adopted  by  the  court  as  a  remedy  for 
the  case  so  presented.  I  will  give,  succinctly, 
however,  the  results  to  which,  m  my  view,  the 
court  should  have  been  led  by  the  facts  of  the 
case,  and  to  which  an  industrious  examination, 
at  least,  of  the  testimony,  has  conducted  my 
mind.  Before  this,  however,  I  must  be  per- 
mitted to  point  out  a  striking  inconsistency 
between  the  alleged  ground  of  jurisdiction  in 
this  cause,  as  set  forth  in  the  pleadings,  and  the 
conclusion  to  which  the  court  has  been  carried, 
and  the  reasons  they  have  assigned  for  their 
conclusion.  It  will  be  remembered,  that  the 
ground  of  jurisdiction  insisted  upon  in  this  case, 
IS  thtf  injury  alleged  to  have  been  done  to  the 
State  of  Pennsylvania,  as  a  private  suitor — her 
peculiar  interest  alone  and  none  other — for  none 
other  could  give  jurisdiction  to  this  court  under 
the  Constitution;  yet  nothing  is  more  obvious, 
than  that  the  whole  argument  of  the  court  ii 
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founded  upon  the  injury  inflicted  by  the 
upon  the  owners  of  certain  steam  packets, 
upon  the  trade  of  Pittsburg.  Calculations 
gone  into,  at  length,  to  show  what  number  of 
passengers  and  what  amount  of  freight  axe  car- 
ried by  these  particular  packets;  how  much 
they  would  lose  by  being  deprived  of  this  busi- 
ness, or  by  being  subjected  to  the  inconvenience 
and  cost  of  lowering  their  chinmeys,  and  bow 
much  the  business  of  Pittsburg  would  be  In- 
jured by  the  obstruction  complained  of.  Thus 
the  true  character  of  this  cause  is  betrayed  in 
the  very  argument  and  conclusions  of  the  eourt. 
The  name  and  alleged  interests  of  Pennsylvania, 
as  a  private  suitor,  are  used  to  draw  to  this 
court  jurisdiction  of  this  cause;  but  no  sooner 
is  that  jurisdiction  allowed  in  the  name  of 
Pennsylvania,  than  she,  and  any  peciili&r  or 
corporate  interests  she  was  said  to  possess,  are 
at  once  lost  sight  of,  and  those  of  the  steamboat 
owners,  and  the  local  interests  of  Pittsburg 
alone  are  enforced. 

The  results  above  alluded  to  are  as  follows: 
1st.  That  the  conflicting  opinions  of  those 
who  have  been  called,  as  men  of  science,  to 
testify  in  this  cause,  establish  nothing  conclu- 
sively, much  less  ascertain  the  theory  contended 
for,  that,  for  purposes  "of  economy,  of  [••11 
rapid  combustion  of  fuel,  or  for  the  genera- 
tion and  escape  of  steam,  an  extraordinary 
height  of  chimney  is  necessary;  bat  leave  it 
doiibtful  whether  the  elongation  of  chimneys 
beyond  a  certain  altitude  is  not  calculated  to 
retard  the  escape  of  heated  air  and  smoke,  and 
also  to  cause  inconvenience  and  danger  to  the 
boats  that  carry  them.  2d.  That,  amongst  the 
practical  men,  consisting  of  those  who  have 
experience  in  constructing  boats  and  boilers, 
and  other  steamboat  machinery,  and  also  in 
commanding  steamboats  on  the  western  rivers 
and  elsewhere,  the  preponderance,  for  several 
reasons  mentioned  by  them,  is  against  tbe  ex- 
traordinary height  of  chimneys.  Sd.  Tbat  the 
cost  incident  to  such  a  construction  of  chimneys 
(supposing  this  great  altitude  to  be  advanta- 
geous), as  to  admit  of  their  being  lowered,  and 
the  delay  and  hazard  of  lowering  them,  are 
su))jects  of  minor  import;  have  been  greatly 
exaggerated  in  the  statements  of  some  of  the 
witnesses,  and  should  not  be  weighed  in  com- 
petition with  an  important  public  improvement, 
itself  a  valuable  and  necessary  commercial  fa- 
cility, and  cannot  convert  such  a  work  into  a 
public  nuisance,  or,  in  any  correct  sense,  an 
obstruction  to  navigation.  4th.  That  the  com- 
missioner erred  in  yielding  to  speculation  and 
theory,  rather  than  to  practical  knowledge  and 
experience,  and  to  the  statements  of  witnesses, 
in  some  instances,  whose  local  position  w^as  cal  - 
culated,  though  it  may  have  been  honestly  and 
unconsciously,  to  influence  their  feelings  and 
their  judgments.  With  regard  to  the  i^riit  of 
the  plaintiff  to  ask  the  abatement  of  the 
Wheeling  Bridge,  as  a  nuisance,  by  any  mode 
of  proceeding,  I  will  here  add  another  remark, 
which  has  in  some  degree  been  anticipated  In 
preceding  views  in  this  opinion ;  and  it  ia  this : 
A  nuisance,  to  exist  at  all,  and  emphatically  a 
public  nuisance,  must  be  an  offense  against  the 
public,  or  more  properly  against  the  grovem- 
ment  or  sovereignty  within  whose  jurisdiction  it 
is  committed.  In  the  case  before  us,  that  sover- 
eignty and  that  jurisdiction  reside  either  in  the 
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Commonwealth  of  Virsinili  or  in  the  federal 
government.    If  in  the  former,  she  has  express- 
ly   sanctioned   the  act   complained   of;    conse- 
quently, no  nuisance  has  been  committed  with 
respect  to  her.     If  the  sovereignty  and  juris- 
diction be  in  the  United  States,  it  is  a  limited 
and  delegated  sovereignty,  to  be  exerted  in  the 
modes  and  to  the  extent  whch  the  delegating 
power  has  prescribed.    There  can  be  no  other 
in  the  government  of  the  United  States — none 
resulting  from  the  principles  of  the  common 
law,  as  inherent  in  an  original  and  perfect  sov- 
ereignity.   There  then  can  be  no  nuisance  with 
respect  to  the  United  States,  except  what  Con- 
gress shall,  in  the  exercise  of  some  constitution- 
si    power,   declare  to   be   such;    and   Congress 
have  not  declared  an  act  like  that  here  com- 
•  12*]  plained  of  to  be  a  *nuisance.    Upon  the 
whole  case,  then,  believing  that  Pennsylvania 
cannot  maintain  this  suit,  as  a  party,  by  any 
just  interpretation  of  the  2d  section  of  the  3d 
article  of  the  Constitution,  vesting  this  court 
with   original  jurisdiction:    Believing  that  the 
power  which  the  majority  of  the  court  have  as- 
sumed cannot,  in  this  case,  be  correctly  derived 
to  them  from  the  competency  of  Congress  to  reg- 
ulate commerce  between  the  several  States:  Be- 
lieving that  the  question  of  nuisance  or  no  nui- 
sance is  intrinsically  a  question  of  fact,  which, 
when  contested,  ought  to  be  tried  at  law  upon 
the  circumstances  of  each  case,  and  that,  before 
the  ascertainment  of  that  fact,  a  court  of  equity 
cannot  take  cognizance  either  for  enjoining  or 
abating  an  act  alleged,  but  not  proven,  to  be 
nuisance:    Seeing  that   the  Commonwealth   of 
Virginia,  within  whose  territory  and  jurisdic- 
tion the  Wheeling  Bridge  has  been  erected,  has 
authorized  and  approved  the  erection  of  that 
brid^;  and  the  United  States,  under  the  pretext 
of  whose  authority  this  suit  has  been  instituted, 
have  by  no  act  of  theirs  forbidden  its  erection, 
and  do  not  now  claim  to  have  it  abated;  my 
opinion,  upon  the  best  lights  I  have  been  able 
to  bring  to  this  case,  is,  that  the  bill  of  the 
complainant  should  be  dismissed.    From  these 
convictions,  and  from  the  sense  I  entertain  of 
the  almost  incalculable  importance  of  the  de- 
cision of  the  majority  of  the  court  in  this  case, 
I  find  myself  constrained  solemnly  to  dissent 
fnmk  that  decision. 

Motion  for  Another  Reference. 

On  the  above  opinion  being  pronounced,  and 
the  two  dissenting  opinions,  Mr.  Johnson,  of 
counsel  for  defendants,  suggested  to  the  court 
that  the  engineer  of  the  bridge  had  informed 
him  that  the  obstruction  to  the  navigation  of 
the  Ohio  might  be  avoided  by  making  a  draw 
in  the  suspension  bridge,  or  in  some  other 
manner,  far  less  expensive  to  the  Bridge  Com- 
pany, and  equally  convenient  to  thi  public, 
than  by  elevating  the  bridge,  as  required  in  the 
opinion. 

On  this  suggestion,  the  court  observed  that, 
as  they  were  desirous  of  having  the  obstruction 
removed  in  a  manner  that  shall  be  most  con* 
▼enient  and  least  expensive  to  the  Bridge  Com- 
pany, they  requested  the  counsel  to  file,  in 
writing,  his  suggestions,  and  give  notice  to  the 
other  side,  that  both  parties  may  be  heard  in 
regard  to  them. 

In  pursuance  of  the  above  suggestion  from 
the  court,  the  counsel  for  the  Bridge  Company 
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filed  their  suggestions  in  writing,  and  an  argu- 
ment took  place.  Afterwards,  Mr.  Justice 
McLean  delivered  the  following  opinion  of  the 
court: 

•Order    of   Reference.  ['OlS 

In  pursuance  of  the  intimation  of  the  court, 

the  counsel  for  the  defendants  filed,  in  writing, 

five  plans  for  the  removal  of  the  obstruction  to 

navigation  occasioned  by  the  bridge. 

1.  To  elevate  it,  as  required  by  the  opinion 
of  the  court. 

2.  To  remove  the  wooden  bridge  over  the 
western  channel  of  the  river. 

3.  To  remove  the  flooring  of  the  suspension 
bridge,  so  that  the  tallest  chinmeys  may  pass 
under  the  cables. 

4.  To  construct  a  draw  in  the  wooden  bridge 
over  the  western  channel. 

5.  To  make  a  draw  in  the  suspension  bridge. 
It  is  objected  by  the  complainant's  counsel 

that,  after  a  case  has  been  argued  upon  the  ev- 
idence, and  the  opinion  of  the  court  pro- 
nounced, it  is  not  within  any  known  rules  of 
chancery  proceeding  to  hear  additional  evi- 
dence, with  the  view  of  modifying,  in  any 
respect,  the  decree.  That  some  of  the  plans 
now  proposed  were  not  embraced  by  the  plead- 
ings or  evidence  in  the  case,  and  that  the  ef- 
fect must  be  to  open  the  case  for  additional 
evidence  and  a  new  argument. 

The  bill  alleged  the  bridge  to  be  an  obstruc- 
tion to  the  navigation  of  the  Ohio,  and  prayed 
that  it  might  be  abated  as  a  nuisance.  The 
answer  denied  that  it  was  an  obstruction  to 
navigation. 

The  commissioner  was  directed  to  inquire, 
"if  an  obstruction  be  made  to  appear,  what 
change  or  alteration  in  the  .construction  and 
existing  condition  of  the  said  bridge,  if  any,  can 
be  made,  consistent  with  the  continuance  of 
the  same  across  said  river,  that  will  remove  the 
obstruction  to  the  free  navigation.'* 

In  the  opinion  of  the  court,  the  bridge  is  an 
obstruction  to  the  navigation  of  the  river,  and 
they  held  that  an  elevation  of  it  one  hundred 
and  eleven  feet  from  low  water  mark,  the 
width  of  three  hundred  feet  across  the  channel 
of  the  river,  would  remove  the  obstruction. 
Except  the  elevation  of  the  bridge,  no  mode 
was  proposed  by  the  commissioner  for  the  re- 
moval of  the  obstruction.  His  instructions 
limited  him  to  a  '^change  or  alteration  in  the 
bridge,"  which  should  effectuate  that  object. 
Several  of  the  plans  now  proposed,  were  not 
within  the  scope  of  his  inquiry,  and  of  course 
were  not  embraced  by  his  report. 

In  giving  relief,  the  court  are  not  boimd  to 
abate  the  nuisance,  as  prayed  for  in  the  bill, 
nor  to  adopt  the  report  of  the  commissioner,  if 
the  obstruction  can  be  removed  and  the  public 
right  maintained  with  less  expense  to  the 
Bridge  Company.  This  is  a  matter  within  the 
judgment  of  the  court,  and  does  not  necessarily 
constitute  a  part  of  the  pleadings. 

•It  is  suggested  that  the  elevation  of  [•614 
the  bridge,  as  required  in  the  opinion  of  the 
court,  must  result  in  its  abatement,  as  the 
stockholders  have  not  the  pecuniary  means  of 
elevating  it.  Whatever  may  be  the  conse- 
quences to  the  stockholders,  a  great  public 
right  cannot  be  made  subservient  to  their  in- 
terests. Subject  to  that  right,  the  court  will 
regard  and  protect  their  interests. 
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The  second  plan,  which  proposed  to  remove 
the  bridge  over  the  western  channel  of  tlie 
river,  we  shall  refer  to  the  engineer  who  acted 
under  the  commissioner,  and  who  is  familiar 
with  all  the  facts,  and  having  his  surveys  be- 
fore him,  can  give  promptly  to  the  court  the 
information  they  desire. 

To  remove  the  flooring  of  the  bridge,  as  pro- 
posed in  thfe  third  plan,  leaving  the  cables  in 
their  present  position,  seems  to  have  no  other 
practical  result  than  the  sale  of  the  cables. 

The  third  and  fourth  plans  propose  to  con- 
struct a  draw  for  the  passage  of  boats,  in  the 
suspension  or  the  western  bridge. 

Draws  are  common  in  bridges  across  arms  of 
the  sea  where  the  tide  ebbs  and  flows,  for  the 
passage  of  sea  vessels,  and  also  in  bridges  over 
rivers  with  a  sluggsh  current;  but  we  enter- 
tain great  doubts  whether  a  draw  in  either  of 
the  bridges,  as  proposed,  can  be  constructed 
so  as  to  afford  "&  convenient  and  safe  passage" 
for  the  steamboats  that  ply  upon  the  Ohio. 
Some  of  them  are  about  two  hundred  and  fifty 
feet  long,  and  from  fifty  to  sixty  feet  in  width. 
The  current  in  the  Ohio,  at  high  water,  is  from 
five  to  six  miles  an  hour.  A  steamboat,  to  be 
under  the  command  of  the  helm,  must  have  a 
pressure  of  steam,  which,  with  the  current, 
would  give  it  a  considerable  velocity  in  pass- 
ing the  draw,  and  any  deviation  from  the  di- 
rect line  by  the  wind,  the  eddies  and  currents 
of  the  river,  in  high  water,  might  throw  the 
boat  against  the  bridge  on  either  side.  This 
might  be  fatal  to  the  boat  and  to  the  lives  of  its 
passengers;  and  the  danger  would  be  greatly 
increased  by  attempting  to  pass  the  draw  at 
night,  especially  when  the  weatder  is  imfavor- 
able  to  navigation. 

Jonathan  Knight,  an  engineer  called  by  the 
defendants,  before  the  commissioner,  said,  "my 
opinion  is,  decidedly,  it  would  be  better  to  pass 
under  (the  bridge),  by  lowering  chimneys,  than 
to  have  a  draw;  that  it  would  be  less  danger- 
ous and  take  less  time."  And  he  further 
states,  "where  there  is  a  draw,  the  space  is 
necessarily  contracted,  and,  it  might  strike  on 
the  one  side  or  the  other,  or  the  wind  might  be 
adverse." 

The  report  of  the  commissioner  contains  a 
report  of  Charles  Ellet,  "on  a  railway  suspen- 
sion bridge  across  the  Connecticut  (River)  at 
Middletown,"  in  which  he  says,  "the  fiooring 
(of  the  bridge)  is  to  be  placed  one  hundred  and 
forty  feet  above  the  river,  and  the  navigation 
left  entirely  unobstructed."  And  he  recom- 
mends "a  high  level  to  avoid"  "the  injury  to 
615*]  the  public  consequent  *on  delays  at  the 
draw."  In  the  same  report  he  observes,  "no 
party  would  now  be  so  idle  as  to  ask  to  place 
a  draw  bridge  across  the  Ohio  or  Mississippi ;  no 
law  could  l^  obtained  for  such  an  obstruction, 
and  nothing  is  hazarded  by  the  assertion  that 
such  a  nuisance  would  be  immediately  over- 
thrown, if  placed  there  under  the  color  of  any 
law.  The  bridges  that  are  established  on  those 
streams,  must  be  placed  high  enough  to  clear 
the  steamboats,  and  must  leave  the  channel 
open." 

We  shall  direct  the  decree  drawn  up  in  pur- 
Huance  of  the  opinion  of  the  court,  which  af- 
fords to  the  stockholders  of  the  bridge  the 
alternative  of  elevating  it,  and  thereby  remov- 
ing the  obstruction  to  the  navigation  of  the 
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river,  to  be  filed  but  not  recorded,  untfl  the  en- 
gineer or  the  commissioner  shall  report  upon 
the  second,  third,  fourth  and  fifth  plans  pro- 
posed by  defendants'  counsel.  Notwithstmnd- 
mg  the  above  intimations  in  regard  to  a  draw, 
we  are  desirous  of  having  the  report  of  a  prac 
tical  and  scientific  engineer  on  that  subject,  as 
well  as  in  relation  to  the  other  plans. 

It  is  therefore  ordered,  that  the  clerk  of  thin 
court   transmit   to  William  J.   McAlpine,    Es 
quire,  a  copy  of  this  opinion,  with  a  request 
that  he  make  a  report  to  this  court,  on  or  be 
fore  the  sec<md  Monday  of  May  next. 

Ist.  Whether  a  draw  can  be  constructed  in 
the  suspension  bridge,  that  shall  afford  a  safe 
and  convenient  passage  for  the  largest  class  of 
steamboats  which  ply  to  Pittsburg,  having; 
chimneys  eighty  feet  high  at  a  depth  of  wat<*r 
thirty  feet  from  the  ground,  and  if  such  a  draw 
be  practicable,  that  he  give  a  particular  de- 
scription in  what  manner  and  of  what  dimen 
sions  it  must  be  constructed. 

2d.  Whether  such  a  draw  may  be  constructed 
in  the  wooden  bridge  over  the  western  channel 
of  the  river. 

3d.  Whether  the  removal  of  the  w^estem 
bridge  will  open  an  unobstructed  channel  for 
the  packets  which  now  pass  Wheeling,  haring 
chimneys  eighty  feet  high,  at  all  times  when 
they  shall  not  be  able  to  pass  under  the  suspeo 
sion  bridge. 

4th.  Whether  the  removal  of  the  flooring  of 
the  bridge,  as  proposed,  will  enable  packets  to 
pass  having  chimnevs  eighty  feet  hi^. 

In  obedience  to  tnis  order  of  the  court,  Ifr. 
McAlpine  filed  the  following  report: 
To  the  Honorable  Roger  B.  Taney,  Chief  Jus- 
tice; John  McLean,  James  M.  Wayne,  John 
Catron,  John  McKinley,  Peter  V.  T)aniel, 
Samuel  Nelson,  Robert  C.  Grier,  and  Uenja- 
min  R.  Curtis,  Associate  Justice  of  the  8a - 

?ireme  Court  of  the  United  States, 
n  pursuance  of  the  order  of  the  Supreme 
Court  of  the  United  *States,  dated  the  [*•!• 
first  day  of  March,  1852,  a  copy  of  which  ha« 
been  furnished  by  the  clerk  of  the  said  court, 
dated  the  third  day  of  Biarch,  1852,  I,  William 
J.  McAlpine,  do  make  the  following  report  on 
the  several  matters  directed  in  the  said  order, 
as  follows: 

1st.  Whether  a  draw  can  be  constructed  in 
the  suspension  bridge  that  shall  afford  a  safe 
and  convenient  passage  for  the  largest  class  of 
steamboats  which  ply  to  Pittsburg,  havin^r 
chimnevs  eighty  feet  high,  at  a  depth  of  w^ater 
thirty  feet  from  the  ground;  and  if  such  a  draw 
be  practicable,  that  he  give  a  particular  de- 
scription in  what  manner,  and  oi  what  dimen- 
sions, it  must  be  constructed. 

2d.  Whether  such  a  draw  may  be  constructed 
in  the  wooden  bridge  over  the  western  channel 
of  the  river. 

3d.  Whether  the  removal  of  the  western 
bridge  will  open  an  unobstructed  channel  for 
the  packets  which  now  pass  Wheeling,  having 
chimneys  eighty  feet  high,  at  all  times,  when 
they  shall  not  be  able  to  pass  under  the  suspen 
sion  bridge. 

4th.  Whether  the  removal  of  the  flooring  of 
the  bridge,  as  proposed,  will  enable  packets  to 
pass  having  chimneys  eighty  feet  high. 

The  largest  class  of  steamboats  which  ply  to 
Pittsburg  are  the  daily  packets,  which  are  from 
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fifty-four  to  fifty-eight  feet  in  width,  and  from 
two  hundred  and  fifteen  to  two  hundred  and 
sixty-four  feet  in  length. 

In  a  direct  channd,  with  a  moderate  cur- 
rent, and  in  favorable  weather,  a  draw  of  one 
hundred  feet  in  width  would,  with  skillful  nav- 
igation, be  sufficient  for  the  safe  and  convenient 
passage  of  such  vessels. 

In  the  high  stages  of  water  in  the  Ohio  River 
at  Wheeling,  the  velocity  of  the  current  is  from 
five  to  six  miles  an  hour.  A  steamboat^  in  pass*' 
ing  down  the  river,  must  have  an  additional 
velocity  to  keep  her  under  the  command  of  the 
helm,  so  that  she  must  pass  the  draw  with  a 
velocity  of  from  eight  to  ten  miles  per  hour; 
and  this  speed  would  be  less  than  the  ordinary 
velocity  of  the  vessel  in  other  parts  of  the  river. 

In  stormy  weather,  with  the  vrind  blowing 
across  the  current  of  the  river,  it  would  be  dif 
ficult  for  a  steamboat,  of  the  size  above  stated, 
to  pass  without  considerably  more  allowance 
than  would  be  provided  for  in  a  draw  of  one 
hundred  feet  in  width. 

At  such  times,  the  danger  of  passing  the  draw 
at  night  would  be  much  increased,  and  it  would 
be  necessary  to  maintain  lights  on  each  side  of 
the  draw  to  guide  the  pilots  in  the  proper  di- 
reetion  to  pass  it. 

Under  the  ordinary  circumstances  of  high 
water,  a  draw  of  at  least  one  hundred  and  fifty 
•  17*]  feet  in  width  would  be  necessary,  *and 
one  of  two  hundred  feet  in  width  to  pass  at 
night  with  safety. 

In  dark,  stormy  nights,  and  with  a  rapid 
current  in  the  river,  the  hazard  of  a  passage 
would  be  so  great  that  vessels  would  probably 
be  laid  by,  rather  than  risk  the  dangers  of  the 
passage  of  a  draw  of  less  than  three  hundred 
feet  in  width. 

From  the  accompanying  drawing  of  the  pres- 
ent suspension  bridge  at  Wheeling,  it  will  be 
seen  that  a  draw  cannot  be  placed  in  the  east- 
em  end  of  the  bridge  which  will  give  a  clear 
passageway,  beneath  the  cables,  for  steamboats 
having  chimneys  eighty  feet  high,  at  a  depth 
of  water  thirty  feet  above  the  ground,  of  one 
hundred  feet  in  width. 

At  the  western  end  of  the  bridge,  adjoining 
the  western  abutment,  a  draw  may  be  placed, 
which  will  give  a  passage  for  such  vessels  in  a 
thirty  feet  stage  of  water,  of  nearly  one  hun- 
dred feft  in  width. 

In  reply,  therefore,  to  the  first  question  of 
the  court,  I  have  to  state,  that  a  draw  of  suffi- 
cient width  for  the  safe  and  convenient  passage 
of  steamboats  of  the  dimensions  stated,  cannot 
be  constructed  in  the  present  bridge. 

In  a  five  feet  stage  of  water,  such  a  vessel 
won  Id  have  a  space  of  ninety-six  feet  in  width, 
adjoining  the  eastern  shore,  to  pass  beneath 
the  flooring  of  the  present  bridge,  and  in  a  six 
feet  stage  a  width  of  one  hundred  and  twelve 
fe«t. 

At  any  stage  of  water  higher  than  six  feet, 
the  width  of  passage  would  be  reduced  in  con- 
seqnenee  of  the  steep  inclination  of  the  eastern 
bank  of  the  river. 

In  a  five  feet  stage  of  water,  vessels  drawing 
four  fe«t  would  strike  the  bed  of  the  river  on 
the  western  shore,  at  a  point  eight  hundred  and 
ei^ty  feet  from  the  face  of  the  eastern  abut- 
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would  (allowing  two  feet  for  clearance),  on  a 
five  feet  stage  of  water,  in  extremely  warm 
weather,  clear  the  cable  at  a  point  six  Hundred 
and  seventy-one  feet  from  the  face  of  the  east- 
ern abutment,  which  leaves  a  clear  passageway 
of  two  hundred  and  nine  feet  in  width. 

In  a  six  feet  stage  of  water,  the  vessel  would 
strike  the  bed  of  the  river  at  nine  hundred  feet, 
and  the  chimney  would  clear  at  six  hundred 
and  eighty-five  feet;  which  leaves  a  clear  pas- 
sage of  two  hundred  and  fifteen  feet  in  width. 

In  a  seven  feet  stage  of  water,  the  vessel 
would  strike  the  bed  at  nine  hundred  and  eigh- 
teen feet,  and  the  chimney  would  clear  at  six 
hundred  and  ninety-seven  feet,  leaving  a  pas- 
sageway of  two  hundred  and  twenty-one  feet 
in  width. 

In  an  eight  feet  stage  of  water,  the  vessel 
would  strike  the  bed  'of  the  river  at  [*618 
nine  hundred  and  twenty-two  feet,  and  the 
chimney  would  clear  at  seven  hundred  and  nine 
feet,  leaving  a  passage  of  two  hundred  and 
thirteen  feet^ 

In  a  nine  feet  stage  of  water,  the  vessel 
would  strike  the  bed  of  the  river  at  nine  hun- 
dred and  twenty-six  feet,  and  the  chimney 
would  clear  at  seven  hundred  and  nineteen 
feet,  leaving  a  passage  of  two  hundred  and 
seven  feet. 

In  a  ten  feet  stage  of  water,  the  vessel  would 
strike  the  bed  of  the  river  at  nine  hundred  and 
thirty  feet,  and  the  chimney  would  clear  at 
seven  hundred  and  twenty  nine  feet,  leaving  a 
passage  of  two  hundred  and  one  feet. 

In  an  eleven  feet  stage  of  water,  the  vessel 
would  strike  the  bed  of  the  river  at  nine  hun- 
dred and  thirty-four  feet,  and  tne  caimney 
would  clear  at  seven  hundred  aitd  thirty-five 
feet,  leaving  a  passage  of  one  hundred  and 
ninety-five  feet. 

In  a  twelve  feet  stage  of  water,  the  vessel 
would  strike  the  bed  of  the  river  at  nine  hun- 
dred and  thirty-eight  feet,  and  the  chimney 
would  clear  at  seven  hundred  and  forty-nine 
feet,  leaving  a  passage  of  one  hundred  and 
eighty-nine  feet. 

In  a  thirteen  feet  stage  of  water,  the  vessel 
would  strike  the  bed  of  the  river  at  nine  hun- 
dred and  forty-two  feet,  and  the  chimney  would 
clear  at  seven  hundred  and  fifty-nine  feet,  leav- 
ing a  passage  of  one  hundred  and  eighty-three 
feet. 

From  the  accompanying  chart,  it  will  be  seen 
that  the  shoal  which  makes  into  the  river  from 
the  west  shore  above  the  bridge,  would  render 
it  difficult  for  a  vessel  to  enter  the  draw  on  a 
six  feet  stage  of  water,  unless  its  eastern  end 
were  located  at  least  three  hundred  feet  from 
the  western  abutment,  and  then  the  passage- 
way under  the  bridge,  clear  of  the  bottom  of 
the  river  and  cable,  would  be  two  hundred  and 
fifteen  feet  in  width. 

It  is  necessary  that  the  draw  should  be  ar- 
ranged for  this  stage  of  water,  because  a  vessel 
could  not  then  pass  under  the  flooring  of  the 
eastern  end  of  the  bridge,  with  a  sufficient 
width  of  clear  space. 

For  each  foot  that  the  water  rises,  the  pas- 
sageway is  thrown  about  ten  feet  to  the  west^ 
and  its  width  is  diminished  about  six  feet. 

In  an  eighteen  feet  stage  of  water,  the  chim- 
ney would  clear  the  cables  at  a  point  seven 
hundred  and  eighty-three  feet  from  the  face  of 
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the  eastern  abutment,  which  would  leave  a 
clear  space  of  one  hundred  and  ninety-three 
feet  in  width. 

In  a  thirty  feet  stage,  the  chimney  would 
clear  at  eight  hundred  and  sixty-six  feet,  leav- 
ing a  space  of  one  hundred  and  ten  feet. 

The  draw  would,  therefore,  require  to  be 
made  at  least  three  hundred  feet  long,  from 
the  face  of  the  .western  abutment,  to  allow  the 
619*]  'passage  of  steamboats  of  the  dimen- 
sions stated,  in  the  several  stages  of  water, 
from  six  to  thirty  feet  in  depth. 

It  is,  in  my  opinion,  impracticable  to  con- 
struct so  large  a  draw  in  a  suspension  bridge, 
because  from  its  flexible  character,  and  the 
constant  change  of  position  of  its  cables,  which 
would  be  caused  by  the  movement  of  a  mass 
of  so  great  weight  as  the  draw,  it  would  not 
admit  of  the  adaptation  of  machinery  for  its 
movement. 

A  draw  of  this  length  might  be  constructed 
in  the  Wheeling  Suspension  Bridge,  by  erect- 
ing a  pier  in  the  river  at  the  eastern  end  of  the 
draw,  and  carrying  the  cables  over  the  top  of 
it,  in  the  manner  suggested  by  Colonel  Ix>ng, 
in  his  testimony  before  the  commissioner,  and 
suspending  the  draw  from  a  strong  permanent 
bridge,  elevated  on  the  top  of  the  new  pier  and 
abutment  of  the  present  bridge,  similar  to  the 
tubular  bridges  recently  constructed  across  the 
Conway  and  Menai  straits,  in  Great  Britain. 
The  cost  of  constructing  such  a  draw,  and  of 
the  necessary  alterations  of  the  bridge,  would 
exceed  the  cost  of  elevating  it  to  the  height 
stated  in  the  order  of  the  court. 

The  inconvenience  of  the  approach  to  a  draw 
placed  in  this  position^  and  the  uncertainty  of 
its  successful  operation  and  maintenance  under 
all  circumstances  of  weather,  exposed  to  winds, 
and  with  its  machinery  liable  to  be  deranged 
by  frost,  or  by  the  accidental  encounter  with 
passing  vessels,  render  the  utility  of  the  plan, 
in  my  opinion,  so  doubtful,  that  any  further 
detail  of  its  arrangement  is  deemed  unnecessary. 

A  draw  can  be  constructed  in  the  wooden 
bridge  over  the  western  channel  of  the  river, 
which  will,  under  ordinary  circumstances,  offer 
a  safe  and  convenient  passage  for  the  largest 
class  of  steamboats  which  ply  to  Pittsburg. 
This  bridge  consists  of  three  spans,  each  of 
two  hundred  feet  in  length.  A  drawing  is 
herewith  sent,  which  exhibits  a  plan  of  a  draw 
placed  in  the  center  span  of  the  bridge,  which 
opens  a  clear  space  of  two  hundred  ^et. 

llie  plan  of  this  draw  is  similar  to  one  which 
has  been  constructed  on  the  London  and  Bright- 
on Railroad,  which  has  a  single  draw,  moving 
in  one  direction,  of  sixty-six  feet  in  length. 

The  plan  proposed  for  the  Wheeling  Bridge 
is  in  two  parts,  opening  in  the  center,  and  mov- 
ing back  on  the  floor  of  the  present  bridge. 
Each  draw  will  open  one  hundred  feet  (being 
thirty-four  feet  more  than  the  single  draw- 
above  mentioned),  and  making  the  whole  open- 
ing two  hundred  feet,  equal  to  the  space  be- 
tween the  center  piers. 

The  plan  proposed  will  require  the  removal 
of  the  roof  and  the  center  trusses  of  the  end 
spans  of  the  present  bridge,  to  allow  the  draws 
to  move  back  on  the  floors.  The  draws  to  be 
620*]  •timber;  truss  frames,  each  two  hun- 
dred feet  long,  the  ends  supported  by  timber 
suspenders  from  the  top  of  a  well-braced  center 
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frame;  the  land  ends  of  the  draws  to  be  loaded 
sufliciently  to  balance  the  projecting  portion  of 
the  same.  Wlien  the  draws  are  closed,  the  ends 
are  to  be  secured  together  with  iron  pins  pass- 
ing through  iron  straps,  and  the  land  ends  fast- 
ened to  the  end  spans  of  the  permanent  bridge 
in  a  similar  manner.  When  the  bridge  is  thus 
closed  and  secured,  it  will  form  a  perfect  sus- 
pension bridge  of  two  hundred  feet  span. 

The  draws  will  be  moved  on  wheels  moving 
on  iron  rails,  laid  on  the  floor  of  the  end  spans, 
which  will  require  to  be  strengthened  by  addi- 
tional timbers.  The  trusses  should  also  be 
strengthened  with  arch  ribs  and  timbers  to  sup- 
port the  additional  weight  of  the  draws. 

The  draws  to  be  moved  by  gearing  placed 
in  the  piers,  working  into  a  rack  on  the  under 
side  of  the  draw  bridge  frame;  the  gearings 
moved  by  a  capstan  placed  on  the  side  of  the 
bridge  over  the  piers.  The  capstan  may  be 
worked  by  man  or  horse  power. 

The  floor  of  the  draw  will  be  two  and  t^  half 
feet  above  the  floor  of  the  permanent  bridge, 
which  may  be  overcome  by  a  light  platform 
attached  to  the  end  of  the  draw,  that  would 
move  with  the  drtiW  when  opening  or  closing. 

The  cost  of  removing  the  center  span  of  the 
permanent  bridge,  strengthening  the  side  or  end 
spans,  and  constructing  the  draw  bridge,  is  e»- 
timated  at  thirty-three  thousand  and  twenty- 
three  dollars  and  sixty  cents   ($33,023.60). 

It  is  proper  that  I  should  state  that  there 
would  be  some  difficulty  experienced  in  the  op- 
ening of  this,  or  any  other  practicable  draw, 
during  very  strong  gales  of  wind ;  and  at  such 
times  some  delays  would  unavoidably  occur  in 
the  passage  of  vessels. 

The  present  bridge  over  the  western  channel 
woufd  not  admit  of  the  construction  of  a  draw 
of  more  than  two  hundred  feet  in  width,  with- 
out the  expenditure  of  a  sum  nearly  as  great 
as  that  required  for  the  construction  of  a  new 
bridge. 

A  draw  of  three  hundred  feet  in  width  may 
be  constructed,  either  in  the  present  bridge,  or 
in  a  new  bridge  over  the  western  channel,  in 
the  same  manner  as  before  stated,  at  the  west- 
em  end  of  the  suspension  bridge. 

The  expense  of  the  construction  of  such  a 
draw  would  exceed  the  cost  of  elevating  the 
suspension  bridge  to  the  height  stated  in  the 
order  of  the  court,  and  there  would  be  tl|e  same 
difliculties  in  operating  and  maintaining  it  as 
have  been  before  stated. 

In  my  opinion,  no  draw  can  be  constructed 
in  either  of  the  bridges  at  Wheeling,  which 
would  produce  no  delay,  and  present  no  ob- 
struction *to  the  safe  and  convenient  [*€2l 
passage,  at  all  times,  of  the  largest  class  of 
steamboats  which  navigate  the  Ohio  Kiver  st 
Wheeling. 

In  reply  to  the  third  question  of  the  court,  I 
have  to  state,  that  the  removal  of  the  west- 
ern bridge  will  open  an  unobstructed  channel 
for  the  packets  which  now  pass  Wheeling, 
when  the  water  is  six  feet  deep  on  the  Wheel- 
ing bar. 

It  has  been  previously  stated  that  steamboats, 
with  chimneys  eighty  feet  high,  will  have  » 
passageway  under  the  flooring  of  the  suspen- 
sion bridge  of  ninety-six  feet  in  width  in  a  fire 
feet  stage  of  water,  and  of  one  hundred  and 
twelve  feet  in  a  six  feet  stage. 
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Bj  removing  the  obstructions  in  the  western 
channel,  which  are  now  caused  by  a  bar  at  tlie 
Dorth  end  of  Zane's  Island,  an  unobstructed 
channel  can  be  obtained  for  such,  vessels  at  all 
times  when  they  cannot  pass  under  the  suspen- 
lion  bridge. 

A  chart  is  herewith  sent,  which  exhibits  the 
obstructions  of  the  western  channel. 

In  reply  to  the  fourth  question  of  the  court, 
it  is  proper  to  state,  that  from  the  preceding 
report  it  will  be  seen  that  the  removal  of  the 
flooring  of  the  suspension  bridge  will  enable 
packets  to  pass  under  the  cables,  having  chim- 
aeys  eighty  feet  high,  the  clear  width  of  the 
Dtssige  being,  as  before  stated,  from  one  liun- 
ired  ten  to  two  hundred  and  twenty-one  feet  in 
width,  depending  upon  the  stage  of  water  in 
the  river. 

The  naked  cables  would  afford  no  guide  to 
direct  the  passage  of  vessels  to  the  point  at 
which  the  chimneys  would  ^clear  the  cablen  on 
the  one  side,  and  not  strike  the  bottom  of  tne 
riTcr  on  the  other  side. 

It  would  be  necessary  to  suspend  lights  on 
the  cables  during  the  night  to  indicate  the  pas- 

In  high  stages  of  the  water,  and  during  the 
night,  the  passage  of  vessels  of  the  size  statttd 
would  be  attended  with  difficulty  and  danger 
in  consequence  of  the  narrowness  of  the  space, 
tnd  of  its  being  out  of  the  main  channel  of  tho 
rirer.      Respectfully  submitted, 

William  J.  McAlpine. 

Albany,  May  8,  1852. 

This  report  was  made  the  subject  of  another 
trjnunent,  in  consequence  of  exceptions  to  it 
being  filed  by  Mr.  Campbell,  the  Attorney -Gen- 
en)  of  Pennsylvania,  and  Mr.  Stanton,  also  of 
eonnsel  for  the  complainant.  The  report  of  the 
ease  has  already  been  extended  to  such  an  un- 
dsnal  length,  that  the  reporter  cannot  find 
room  to  notice  the  arguments  of  the  respec- 
tire  counsel  upon  the  exceptions. 

CSS*]    *Mr.    Justice    McLean    delivered    the 
opinion  of  the  court: 

The  plans  lately  proposed,  throu|fh  defend- 
■ats*  counsel,  to  obviate  the  obstructions  to  the 
Barigation  of  the  Ohio  River,  by  reason  of  the 
^yheelin|  Bridge,  complained  of  lyy  the  plain- 
tiff, havmg  been  referred  to  William  J.  McAl- 
pine, Esquire,  civil  engineer,  he  reports— 

That  a  draw  cannot  be  made  in  the  suspen- 
■ioii  bridge  which  shall  afford  a  safe  and  con- 
^^ient  passage  for  the  largest  class  of  steam- 
fcoata,  which  ply  from  Pittsburg,  having  chim- 
■ep  eighty  feet  high,  on  a  depth  of  water  thir- 
ty feet  from  t^e  ground.  And  he  reports  that 
&  draw  can  be  constructed  in  the  wooden  bridge 
o'^er  the  western  channel  of  the  river,  which 
vin,  imder  ordinary  circumstances,  offer  a  safe 
tad  convenient  passage  for  such  boats. 

That  bridge,  he  states,  consists  of  three  spans, 
ea^  of  two  hundred  feet  in  length ;  and  he  pro- 
poaet  that  the  draw  shall  be  placed  in  the  cen- 
ter span  of  the  bridge,  which  will  open  a  clear 
•pace  of  two  hundred  feet.  He  also  reports,  in 
UKwer  to  the  third  question  of  the  court,  "that 
the  removal  of  the  Western  Bridge  will  open  an 
VMbstmcted  channel  for  the  packets  which  now 
pass  Wheeling,  when  the  water  ii  six  feet  deep 
on  the  WheeUng  bar." 
H  I*,  ed. 


On  this  report  the  parties  have  been  heard. 

The  counsel  for  the  defendants  complain  that 
no  notice  was  given  to  them  of  the  late  action 
of  the  engineer.  A  notice  was  unnecessary. 
The  proposed  plans  were  submitted  by  the  de- 
fendants, and  they  were  referred  to  the  engi- 
neer, who  acted  under  the  commissioner;  and 
who,  having  made  the  surveys  and  reports,  was 
in  possession  of  all  the  evidence  necessary  to 
give  the  required  information  to  the  court.  He 
had  only  to  look  into  his  own  work  for  the 
data  to  make  the  additional  report  in  regard  to 
both  bridges  and  the  two  channels  of  the  river, 
over  which  they  have  been  constructed.  His 
opinion  as  to  a  draw,  and  the  other  matters  re- 
ferred to  him,  were  strictly  within  the  line  of 
his  profession.  No  act  done  under  the  late  ref- 
erence was  open  for  investigation  by  proof,  or 
subject  to  be  influenced  by  argument.  The  pres- 
ence of  the  parties  by  their  counsel  w'as  neither 
necessary  nor  desirable,  and  notice  to  the  de- 
fendant was  not,  therefore,  required  to  be  given. 

By  the  reference  the  court  did  not  intend  to 
make  the  opinion  of  the  engineer  the  immediate 
basis  of  a  final  decree.  They  were  desirous  of 
ascertaining  all  the  facts  which  could  have  a 
bearing  in  the  decision  of  the  case.  They  were 
fully  impressed  with  its  high  importance  to  the 
public  and  to  the  defendants.  And,  whilst  a 
high  sense  of  duty  required  them  to  maintain 
the  public  right,  they  were  solicitous,  as  ex- 
pressed in  their  former  opinion,  to  do  so,  with 
the  least  possible  expense  to  the  defendants. 

*In  their  former  opinion  nothing  was  [*62S 
said,  from  which  an  inference  could  be  drawn, 
that  the  right  of  crossing  the  Ohio  River  l^ 
bridges,  was  incompatible  with  its  navigation. 
Had  this  bridge  been,  constructed,  in  the  lan- 
guage of  its  charter,  so  "as  not  to  obstruct  the 
navigation  of  the  Ohio  in  the  usual  manner, 
by  steamboats  and  other  craft,  as  are  now  com- 
monly accustomed  to  navigate  the  same,  when 
the  river  shall  be  as  high  as  the  highest  fioods 
hereinbefore  known,"  this  suit  could  never  have 
been  instituted.  The  charter  was  granted  in 
1847,  long  after  the  great  fioods  in  1832,  and 
in  subsequent  years. 

The  right  of  navigating  the  Ohio  River,  or 
any  other  river  in  our  country,  does  not  neces- 
sarily conflict  with  the  right  of  bridging  it. 
But  these  rights  can  only  1^  maintain^  when 
they  are  so  exercised  as  not  to  be  incompatible 
with  each  other.  It  is  in  their  improper  exer- 
cise, and  not  in  their  nature,  that  any  incom- 
patibility exists. 

We  can  derive  but  little  instruction  on  this 
subject,  from  European  experience  and  prac- 
tice. The  rivers  on  that  continent  are  gener- 
ally diminutive,  and  of  no  very  great  length. 
They  do  not  compare  with  the  great  rivers  of 
the  West.  The  bridges  on  the  Rhine  are  numer- 
ous, and  most,  if  not  all  of  them,  have  draws, 
through  which  boats  are  continually  passing. 
But  their  boats  are  small,  with  low  and  light 
chimneys,  and  some,  if  not  many  of  the  bridges, 
rest  upon  the  surface  of  the  water.  A  boat  of 
two  hundred  and  ninety-five  feet  in  length,  as 
the  Pittsburg,  it  is  believed,  is  not  to  be  found 
engaged  in  inland  river  navigation  in  Europe. 

Tl^  report  now  before  us,  in  its  outlines,  is 
not  objected  to  by  the  defendants.  On  the  con- 
trary, they  ask  the  court  to  sanction  it,  leaving 
open  its  details.   In  their  former  opinion,  after 
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stating  the  eleyation  which  must  be  given  to  the 
suspension  brid^  to  remove  the  obstruction, 
the  court  say,  "if  this,  or  some  other  plan,  shall 
not  be  adopted,  which  shall  relieve  the  naviga- 
tion from  obstruction,  on  or  before  the  first  day 
of  February  next,  the  bridge  must  be  abated/' 
It  was  supposed  that  some  plan  might  be  sug- 
gested to  remove  the  obstruction,  at  less  expense 
than  the  elevation  or  abatement  of  the  bridge. 
The  court  had  before  them  only  the  general 
plan  for  relief  reported  by  the  commissioner. 
Under  such  circumstances  they  felt  themselves 
bound  to  receive  and.  refer  the  propositions  sub- 
mitted by  the  defendants'  counsel.  The  affirm- 
ative action  on  these  propositions  belong  to  the 
defendants;  and  also  the  eventual  responsibility. 

The  court  think  that  the  report  of  the  engi- 
neer, in  its  general  aspect,  without  examining 
its  details,  anords  such  probability  of  success  as 
to  entitle  the  defendants  to  the  proposed  ex- 
624*]  periment.  *We  look  to  the  desired  re- 
sultS;  and  not  to  the  practicability  and  efficiency 
of  the  plan.  Of  these  the  defendants  must 
judge.  They  have  the  means  of  ascertaining, 
with  the  utmost  accuracy,  whether  a  channel 
can  be  opened,  in  the  western  branch  of  the 
river,  so  as  to  afford  a  safe  and  an  unobstructed 
navigation  for  the  largest  class  of  boats,  having 
chimneys  eighty  feet  high,  when  they  cannot 
pass  under  the  suspension  bridge.  This  is  the 
object  desired,  and  anything  short  of  this  would 
not  be  satisfactory. 

When  the  subject  of  a  draw  was  first  sug- 
gested to  the  court,  it  was  intimated  that  no 
draw  was  known  which  exceeded  seventy  feet 
in  width,  but  it  was  supposed  that  one  of  eighty 
feet  might  be  constructed.  And  the  court  then 
said,  "we  entertain  great  doubts  whether  a 
draw  in  either  of  the  bridges,  as  proposed,  can 
be  constructed  so  as  to  afford  a  convenient  pas- 
sage for  the  steamboats  that  ply  upon  the  Ohio 
River."  A  draw  of  two  hundred  feet  in  the 
clear  is  now  proposed,  and  one  less  than  that 
would  not  answer  the  public  demand. 

The  court  will  not  now  examine  whether 
there  be  not  in  the  western  channel  other  ob- 
structions than  the  bridge.  If  such  obstructions 
exist,  of  whatsoever  nature,  they  must  be  known 
to  the  defendants,  and  must  be  removed. 

With  these  general  remarks,  the  court  will 
leave  the  defendants  free  in  the  matter,  to  act 
as  their  own  judgments  shall  dictate. 

The  elevation  of  the  bridge,  in  pursuance  of 
the  report  of  the  commissioner,  was  ordered  by 
court,  as  the  best  mode  of  removing  the  ob- 
struction, suggested  by  the  evidence.  The  abate- 
ment of  the  nuisance  was  the  most  direct  and 
ordinary  mode  for  giving  relief  in  such  cases. 
The  alternative  of  elevating  the  bridge  was 
adopted,  from  considerations  connected  with 
the  interests  of  the  defendants,  and  the  accom- 
modation of  the  public.  The  same  views  have 
influenced  us,  in  relation  to  the  proposition 
now  before  us.  We  do  not  sanction  them  furth- 
er than  to  leave  them  to  the  defendants,  to  work 
out  and  secure,  if  they  shall  think  proper,  the 
required  results,  as  stated  in  this  opinion.  The 
inconsiderable  delay  of  two  or  three  minutes  in 
passing  the  draw,  and  rimning  the  increased 
distance  of  the  western  channel,  does  not  con- 
stitute a  material  objection.  From  the  state- 
ment made  the  increase  of  time  would  be  less 
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than  is  ordinarily  consumed  in  the  landing  or 
receiving  a  passenger  at  the  shore. 

The  objection,  that  the  navigation  of  the 
eastern  channel  of  the  river  has  been  improved 
b^  the  government,  and  that  the  plaintiff  has  a 
right  to  its  unobstructed  use,  is  admitted  to 
have  much  force. 

*In  the  multitudinous  concerns  of  [*625 
commerce,  we  must  view  things  practical ly,  and 
cannot  deal  in  abstractions*  It  is  not  always 
in  the  discretion  of  a  court  to  measure  justice 
by  doing  or  requiring  to  be  done  the  exact  thing 
which  would  seem  to  be  most  appropriate. 
Cases  may  arise  in  which  great  interests  are 
involved,  that  may  have  had  their  origin  in 
wrongful  acts,  yet  connected  with  circumstances 
which  render  it  extremely  difficult,  if  not  im- 
practicable, to  do  the  thing,  or  cause  it  be  done, 
which  is  most  fit  and  proper.  In  such  cases, 
as  in  the  law  of  mechanics,  equivalents  are  of 
necessity  substituted.  And  if  the  thin^  done 
be  all  that  justice  can  require,  it  may  suffice. 
Such  is  not  unfrequently  the  necessary  action 
of  a  court  of  chancery. 

If  the  western  channel  of  the  river  shall  be 
made  to  afford  an  equallv  safe  and  unobstructed 
passage  for  boats,  as  the  eastern  channel,  be- 
lore  the  structure  of  the  suspension  bridg^e,  ex- 
cepting the  mere  passage  of  the  draw,  and  the 
increased  distance,  no  appreciable  injury  is 
done  to  commerce. 

The  court  will  direct  the  decree  which  has 
been  filed,  and  which  required  the  bridge  to  be 
elevated,  as  therein  specified,  on  or  before  the 
first  day  of  February  next  to  be  recorded,  and 
that  it  shall  stand  as  the  order  of  this  court, 
unless  before  that  time  the  western  channel  of 
the  river  shall  be  made  by  the  defendants,  to 
afford  an  unobstructed  passage  to  boats  of  the 
largest  class  which  ply  to  Pittsburg,  agreeably 
to  this  opinion;  and  leave  is  given  to  either 
party  to  move  the  court  in  relation  to  this  mat- 
ter, on  the  first  Monday  of  February  next. 

The  costs  of  this  suit  are  ordered  to  be  paid 
by  the  defendants. 

Decree. 

Tliit  cause  having  been  heard  in  Febmary 
last,  and  the  opinion  of  the  court  pronounced; 
on  the  suggestions  of  the  defendants'  counsel  a 
reference  on  certain  points  was  made  to  Wil- 
liam J.  McAlpine,  whose  report  having  been 
made  and  arguments  heard  from  the  counsel  on 
both  sides  at  the  adjourned  term,  in  May,  1862, 
the  cause  stands  for  a  final  decree,  on  the  origi* 
nal  bill,  the  amendments  thereto,  the  answers 
of  respondents,  and  replications  to  said  an- 
swers; and  on  the  proofs  in  th^e  cause,  togeth- 
er with  the  report  of  the  commissioner  appoint- 
ed bv  this  court  to  examine  the  premises,  and 
on  the  exceptions  to  said  report;  when  it  ap- 
peared that  the  respondents,  in  the  year  18^, 
had  erected  a  suspension  bridge  supported  by 
iron  wire  cables  across  that  portion  of  the 
River  Ohio  lying  between  the  City  of  Wheeling 
and  Zane's  Island,  by  virtue  of  a  charter 
panted  by  the  Commonwealth  of  Virginia,  the 
span  of  said  bridge  being  over  one  thousand 
feet  long;  and  it  also  appeared  that  across  the 
other  channel  *of  the  river  west  of  [*6S« 
Zane's  Island,  there  is  a  truss  bridge  so  oon- 
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i^ructed  as  altogether  to  prevent  the  passage  of 
steamboats  through  that  channel,  which  bridge 
is  owned  and  maintained  by  the  defendants. 
And  it  further  appeared  that  the  suspension 
bridge  over  the  channel  of  the  river  east  of  the 
island,  is  so  near  the  flow  of  the  water  in  its 
ordinary  stages  as  seriously  to  hinder  and  ob- 
^ruet   the   largest   class  of   steamboats   from 
passing  and  repassing  under  said  bridge,  in  go- 
ing to  and  returning  from  the  port  of  Pittsburg, 
in  the  State  of  Pennsylvania;  that  large  and 
expensive   public  improvements  made  by,  and 
the  proper^  of  that  State,  consisting  of  canals 
connecting  railroads,  turnpike  roads  and  slack 
water   navigation    in    said    State,   constructed 
years  before   the   said   suspension   bridge   was 
erected,  all  of  which  improvements  terminate  at 
Pittsburg,    on    the    Ohio    River,    and    extend 
throughout  the  State  of  Pennsylvania,  to  the 
fast  and  north,  connecting  the  City  of  Philadel- 
phia, in  said  State,  and  Lake  Erie  with  the 
River  Ohio.  That  a  large  commerce  for  several 
years  has   been  and  now   is   carried  on   over 
these  public  works  of  internal  improvement,  on 
which  Pennsylvania  levies  reasonable  tolls  to 
maintain  said  works,  and  to  compensate  her  for 
their  erection.  That  said  bridge  imposes  serious 
nbstructions  to  the  largest  class  oi  vessels  pro- 
pelled by  steam,  and  which  bring  freight  and 
passergers  from  below  said  bridge,  and  which 
freight  and  passengers  are  intended  to  pass  east 
and  north   over   the   canals   and   railroads   of 
Pennsylvania,  or  to  be  conveyed  down  the  Ohio 
River,  having  been  transported  on  the  public 
works  of  Pennsylvania,  a  portion  of  which  com- 
merce has  been  hindered  and  prevented,  and 
hereafter  must  be  hindered  and  prevented  from 
paasing  over  the  public  works  of  that  State, 
because  of  obstructions  to  navigation  interposed 
by  said  bridge.   That  the  said  Ohio  River  is  a 
navigable  stream,   the  navigation   whereof  by 
law  is  free  to  all  citizens  of  the  United  States, 
and  ought  to  remain  unobstructed;   and  that 
the  said  suspension  bridge  not  only  obstructs 
and  hinders  navigation  on  said  river,  but  by 
means  of   such   obstructions   does    occasion    a 
ipecial  damage  to  the  said  State  of  Pennsyl- 
vania as  aforesaid,  for  which  there  is  not  a 
plain  and  an  adequate  remedy  at  law,  but  on 
the  contrary  thereof,  such  injury  is  irrepara- 
ble by  an  action  or  actions  at  common  law. 

It  is,  therefore,  decreed  and  adjudged,  that 
ttid  suspension  bridge  is  an  obstruction  and 
noisance,  and  that  the  complainant  has  a  just 
and  legal  right  to  have  the  navigation  of  the 
<aid  river  nuule  free,  either  by  the  abatement 
<>r  elevation  of  the  bridge,  so  that  it  will  cease 
to  be  an  obstruction,  in  ordinary  stages  of  high 
vater,  to  the  largest  class  of  steam  vessels  now 
navigating  the  Ohio  River,  and  which  alteration 
<S7*]  Is  hereby  declared  *to  be  an  elevation 
of  said  suspension  bridge,  to  the  height  of  one 
hundred  and  eleven  feet  at  least,  in  its  under- 
most parts,  above  the  low  water  mark,  by  the 
14L.  ed« 


Wheeling  gauge  of  the  Ohio's  water;  and  that 
the  height  of  said  one  hundred  and  eleven  feet 
shall  be  maintained  to  the  extent  of  three  hun- 
dred feet  on  a  level  headway  over  the  channel 
of  the  said  river.  And  that,  from  the  respective 
ends  of  said  headway,  of  three  hundred  feet, 
to  the  abutments  of  each  end  of  the  bridge,  the 
descent  shall  not  exceed  at  the  rate  of  four 
feet  fall  to  every  hundred  feet  of  extension  on 
the  line  of  the  bridge;  and  that  the  same  shall 
be  removed  by  respondents,  or  altered,  as  above 
stated,  on  or  before  the  first  day  of  February, 
1853. 

Since  the  above  decree  was  drawn,  certain 
propositions  having  been  made  by  the  defend- 
ants to  open  an  unobstructed  navigation  for 
boats  of  the  largest  class,  which  ply  to  Pitts- 
burg, through  the  western  channel  of  the  river, 
as  is  more  particularly  stated  in  the  last  opin- 
ion of  the  court  in  this  case,  which  may  avoid 
the  obstructions  by  reason  of  the  bridge  com- 
plained of  by  the  plaintiffs;  and  as  time  has 
been  given  to  the  first  Monday  of  February 
next,  for  the  defendants,  should  they  deem 
proper,  to  carry  out  their  propositions,  by  re- 
moving all  obstructions  in  tne  western  channel, 
on  which  day  the  plaintiff  may  move  the  court 
on  the  subject  of  the  decree,  and  of  the  proposed 
alterations  in  the  western  channel,  which,  being 
before  the  court,  will  enable  them  to  act  in  the 
premises  as  the  law  and  the  equity  of  the  case 
may  require. 

The  court  order  the  costs  to  be  paid  by  de- 
fendants. 

Mr.  Chief  Justice  Taney  and  Mr.  Justice 
Daniel  dissented. 

Opinion  of  Mr.  Justice  Daniel: 

When  this  case  was  formerly  before  us,  my 
opinion  was  expressed  at  length  against  the 
right  of  this  court  to  take  jurisdiction  thereof. 
My  opinion  upon  this  question  remains  un- 
changed; but  the  court  having  taken  jurisdic- 
tion, I  do  not  conceive  that  my  objection  to  the 
cognizance  by  the  court  of  this  controversy  for- 
bids my  concurrence  in  any  modification  of  the 
decree  originally  proposed  in  this  case,  calcu- 
lated to  relieve  the  defendants  from  the  opera- 
tion of  exactions,  believed  by  me  to  be  unwar- 
ranted by  law.  I  therefore  concur  in  the  pro- 
posed modification  of  the  former  decree,  by 
which  a  draw  is  authorized  in  the  bridge  over 
the  western  branch  of  the  River  Ohio.  I  think, 
however,  that  the  length  prescribed  by  this 
court  for  the  draw  is  greater  than  the  public 
exigencies  require,  and  *that  a  draw  of  [*628 
one  himdred  feet,  at  the  utmost,  would  be 
ample  to  meet  those  exigencies.  It  is  also  my 
opinion,  that  the  costs  in  this  cause  should  be 
equally  borne  by  the  parties. 

Mr.  Chief  Justice  Taney  also  dissented,  con- 
curring in  the  opinion  of  Mr.  Justice  DanieL 

295 


NOTE. 


Hie  Bzlim  Aanotetioii  here  following  ie  arranged  in  the  order  of  the  easee  in  the 
original  reporter's  volume  which  precede  it.  At  the  upper  outside  comer  of  the  page  it 
giren  the  Tolume  and  pages  of  the  cases  to  which  the  Annotation  refers.  After  the  official 
reporter's  yolume  and  page  in  the  heading  of  each  case  is  given  book  and  page  of  the 
present  edition,  the  abbreviation  L  being  used  for  Lawyers  Edition,  or  Law.  Ed.  for  brev- 
ity, as  it  is  throughout  in  the  duplicate  citations  of  cases  from  the  Supreme  Court. 


ABBREVIATIONS. 

F.  O.  appended  to  a  citation  from  the  regular  reports  of  the  U.  S.  Circuit  and  Di»- 
taret  Courts  refers  to  the  series  of  reprints  called  the  Federal  Cases  and  gives,  as  its 
publishers  do  and  reconmiend,  the  number  of  the  case  in  that  series. 

Fed.  Cas.  is  used  when  the  case  is  contained  in  the  series  of  Federal  Cases  but  is 
Dot  reported  in  the  regular  series  of  U.  S.  Circuit  and  District  Court  Reports,  and  the 
citations  of  such  cases  is  to  the  volume  and  page  of  Fed.  Cas.,  not  to  the  number  of 
the  case. 

Fed.  or  Fed.  Rep.  refers  to  the  well  known  series  Federal  Reporter,  containing  re- 
ports of  the  Circuit  and  District  Court  decisions  since  1880. 

L.  R.  A.  will  be  readily  recognised  as  the  abbreviation  for  the  Lawyers  Reports 
Annotated,  and  particular  attention  should  be  given  to  these  citations,  as  in  a  large 
Proportion  of  cases  the  citing  case  will  be  found  accompanied  by  a  note  on  its  principal 
point  absolutely  exhaustive  of  the  authorities  thereon. 

AiB.  Dec,  Am.  Rep.  and  Am.  St.  Rep.  will  be  readily  recognized  as  the  abbrevia* 
tions  for  the  well  known  trinity  of  selected  case  reports,  The  American  Decisions, 
American  Reports  and  American  State  Reports. 

Pennsylvania  State  Reports  (Pa.  St.)  The  New  Jersey  Law  Reports  (N.  J.  L.)  and 
Squity  Reports  (N.  J.  Eq.)  are  distinguished  by  the  number  of  the  series,  not  bv  ib« 
name  of  the  reporter,  while  the  North  and  South  Carolina  Reports,  Law  and  Equity,  are 
dted  by  the  name  of  the  reporter  where  the  reports  are  so  titled  and  it  has  been  the 
univerftal  custom. 

Duplicate  citations  are  given  to  the  National  Reporter  System  where  cases  are  therein 
contained,  and  to  the  Reporter  System  alone  of  cases  not.  at  the  date  of  the  preparation 
•f  the  annotation,  officially  reported.    The  usual  abbreviations  are  used,  as  follows: 


Atl.  Atlantic  Reporter, 
P»«.  Pacific  Reporter, 
N.  E.  Northeastern  Reporter, 
H.  W.  Northwestern  Reporter, 


Bo.  Southern  Reporter, 
S.  E.  Southeastern  Reporter, 
8.  W.  Southwestern  Reporter, 
8.  Ot.  Supreme  Court  Reporter. 


We  think  that  in  all  other  respects  the  abbreviations  used  are  olear  and  familiar  to 
aU  who  are  accu8#«/med  to  the  use  of  legal  reports  and  text-bookt. 
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IS  How.  1-4,  14  L.  25,  UNITBD  STATES  T.  HUGHBS. 

Spanish  grants. —  Possession  with  definite  and  fixed  boundaries 
under  oflldal  surrey,  was  necessary  for  a  complete  title  from 
Spanish  authority,  such  as  would  be  confirmed  under  act  of  1824. 
pp.  2-^ 

Cited  with  approval  in  Muse  y.  Arlington  Hotel  Go.,  68  Fed.  642, 
647,  holding  that  title  based  on  Spanish  grant  requiring  survey 
would  not,  in  absence  of  survey,  be  confirmed. 

SpaxUsh  grants. —  Where  no  possession  is  ever  taken  under  an 
imperfect  grant  and  the  Spanish  governor's  regulations  have  not 
been  complied  with,  and  no  claim  is  asserted  for  forty  years,  the 
claim  will  be  presumed  to  have  been  abandoned,  and  will  not  be  con- 
firmed, p.  4. 

Glted  with  approval  in  Muse  v.  Arlington  Hotel  Ck>.,  68  Fed.  64^ 
holding  claim  under  Spanish  grant  abandoned  by  great  delay  la 
bringing  suit 

IS  How.  4-7.  14  L.  26,  UNITED  STATES  T.  HUQHBS. 

Spanish  grants. —  Neglect  to  take  possession,  and  the  absence  of 
any  claim  under  an  incomplete  grant,  raises  a  presumption  of 
abandonment,  and  equity  will  not  uphold  the  claim,  p.  6. 

B«oitaIi  in  deed. —  A  plaintiif  shows  no  title  by  proof  of  a  con- 
veyance to  himself  from  parties  claiming  as  heirs  of  the  original 
grantee,  where  there  Is  no  evidence  that  they  are  heirs*  and  merely 
a  recital  to  that  effect  in  the  conveyance,  p.  7. 

No  citations. 

IS  How.  7-0,  14  L.  27,  UNITED  STATES  v.  HUGHBS. 

Spanish  grants. —  The  cases  of  United  States  v.  Hughes,  IS  How. 
1-4,  14  L.  26,  and  United  States  t.  Hughes,  IS  How.  4-7,  14  Lb  21^ 
are  reafDrmed,  p.  8. 

No  citations. 

IS  How.  0-ia  14  li.  28,  UNITED  STATES  T.  PILLERIN. 

Vrvneh  grants  made  after  the  cession  of  Louisiana  to  Spain  are 
void,  nnleas  confirmed  by  Spain,  before  cession  to  United  States, 
^10. 
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Olttd  with  approval  in  Bslava  v.  BolUng,  22  Ala.  738,  holding 
Spanish  grant  after  treaty  of  St  Ildefonso,  though  while  BptAn 
still  In  possession,  void. 

Eraneh  grants  made  after  cession  of  Louisiana  to  Spain,  and 
perfected  by  continued  possession,  raising  a  presumption  of  con- 
firmation by  Spain,  present  a  complete  title,  not  subject  to  the  acts 
of  1824  and  1844,  which  provide  only  for  confirmation  of  imperfect 
titles,  p.  10. 

Cited  and  followed  in  United  States  v.  Roselius,  15  How.  87,  14 
L.  590,  holding  District  Court  had  no  Jurisdiction  under  acts  of  1824 
and  1844  over  perfect  title  by  French  judicial  sale  in  1700;  Smyth  ▼• 
New  Orleans  Canal,  etc.,  Co.,  03  Fed.  915,  to  the  same  effect 

13  How.  11-12,  14  L.  29,  CRAWFORD  v.  POINTS.  ^ 

Bankruptcy. —  An  appeal  does  not  lie  to  Supreme  Court  from  a  t 

District  Court  In  bankruptcy,  p.  11.  -^ 

Appeal  and  error. —  A  decree  setting  aside  bankrupt's  settle- 
ment as  fraudulent  and  ordering  an  accounting,  unless  a  certain 
price  is  paid  for  the  lands,  is  not  a  final  judgment,  and  not  ap- 
pealable, pp.  11-12. 

Cited  and  applied  in  Humlston  v.  Stainthorp,  2  Wall.  110,  17  L. 
006,  holding  decree  granting  a  patentee  an  injunction  and  ordering 
an  accounting  not  a  final  judgment;  Grant  v.  Phcenlx  Ins. 
Co.,  106  U.  S.  431,  27  L.  238,  1  S.  Ct  416,  holding  a  decree  in  a  fore- 
closure suit,  referring  case  to  master  to  find  amount  due  com- 
plainant not  final  and  non-appealable;  Lock  wood  v.  Wickes,  75 
Fed.  119,  86  U.  8.  App.  821,  holding  decree  awarding  patentee  in- 
junction, and  ordering  reference  to  ascertain  profits,  not  appeaK 
able. 

13  How.  12-18,  14  L.  30,  DARRINGTON  v.  BANK  OF  ALABAMA. 
Ajypaal  to  Supremo  Court  will  not  be  dismissed  because  the 
State  Supreme  Court  in  disregard  of  local  practice,  considered  the 
cause  without  an  assignment  of  errors,  p.  14. 

Bllla  of  credit —  Notes  issued  on  the  credit  of  a  bank  whose  only 
stockholder  is  the  State,  and  whose  president  and  directors  are  by 
Its  charter  elected  by  the  legislature,  and  are  personally  liable  for 
any  excess  of  indebtedness,  are  not  bills  of  credit  though  their  pay- 
ment is  guariuiteed  by  the  State,  pp.  16-17. 

Cited  with  approval  in  Curran  v.  Arkansas,  15  How.  309,  14  L. 
T08,  holding  creditor  of  insolvent  bank,  whose  only  stockholder  was 
'  he  State,  could  not  be  deprived  of  his  right  to  pursue  its  assets  by 
special  acts;  Poindezter  v.  Oreenhow,  114  U.  S.  284,  20  L.  190,  5 
S.  Ct  911,  holding  Virginia  State  coupons,  negotiable  and  receiv- 
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able  in  payment  of  taxes,  not  bills  of  credit  because  not  intended 
for  circulation;  Bonthem  Ry.  Go.  ▼.  North  Gar.  Ry.  Ry.  Go.,  81  Fed. 
000,  holding  contract  within  its  charter  powers  made  by  corpora- 
tion, in  which  State  was  stoclcholder  bound  State  equally  with 
other  stocl^olders;  in  note  25  Am.  Dec.  70,  on  point  that  note  of 
State  bank  is  not  a  bill  of  credit  Gited  in  dissenting  opinion,  Veazie 
Bank  y.  Fenno,  8  WalL  553, 10  L.  480,  on  point  holding  that  tax  on 
State  bank  notes  is  constitutional. 

Distinguished  in  Lowry  y.  Thompson,  25  S.  G.  426,  holding  action 
against  State  sinking  fund  commissioners  for  possession  of  deed 
to  land  sold  to  State  and  surreptitiously  taken  without  payment  of 
purchase  money,  not  maintainable  as  suit  against  State. 

Bills  of  credit. —  A  bill  of  credit,  under  the  Gonstitution,  emanates 
from  the  sovereignty  of  the  State,  and  rests  for  its  currency  on  the 
faith  of  the  State;  on  such  bill  the  State  cannot  be  sued,  nor  any 
fund  subjected  to  Judicial  process,  p.  17. 

Gited  with  approval  in  Philadelphia,  etc,  R.  R.  y.  Morri- 
son, 10  Fed.  Gas.  488,  holding  treasury  notes  made  legal 
tender,  bills  of  credit  of  the  United  States;  Wesley  v.  Eells,  00  Fed. 
167,  102,  holding  South  Garolina  bond  scrip  "  bills  of  credit;"  Bragg 
y.  Tuffts,  40  Ark.  663,  6  S.  W.  162,  holding  treasury  warrants  being 
promises  of  the  State  to  bearer  in  order  of  their  number  **  bills  of 
credit;"  Gity  Nat  Bank  y.  Tax  Gollector,  21  La.  Ann.  768,  hold- 
ing certificates  of  indebtedness  by  the  State  directing  State  treas- 
urer to  pay  in  twelve  months,  "  bills  of  credit"  Gited,  arguendo, 
tn  Gurran  y.  Arlumsas,  16  How.  818,  14  L.  712,  holding  that  State, 
being  only  stoclcholder  of  insolvent  bank,  could  not  withdraw  assets 
by  special  laws  impairing  creditor's  rights. 

Distinguished  in  Bailey  v.  Mihier,  1  Abb..  (U.  S.)  266,  86  Ga.  335. 
1  N.  B.  R.  108,  F.  G.  740,  holding  Gonfederate  treasury  notes  not 
**  bins  of  credit;"  Gowen  y.  Shute,  4  Baxt  68,  holding  bill  issued 
by  State,  payable  out  of  a  fund  pledged  for  that  purpose,  not  a 
«« biU  of  credit" 

Buability  of  State. —  A  State  may  repeal  a  law  permitting  Its 
dtiaens  to  sue  it  at  pleasure,  and  a  Judgment  against  the  State 
could  not  be  enforced,  p.  17. 

Gited  with  approval  in  Swann  y.  Buck,  40  Miss.  200,  holding 
statute  repealing  law  on  allowance  and  issuance  of  warrants  for 
daims,  constitutional. 

Miscellaneous. —  Smith  y.  Judge,  17  GaL  662,  erroneous;  Schollen- 
berger  v.  Brinton,  62  Pa.  St  72,  reviewing  emission  of  bills  of  credit 
1^  colonial  govemments. 

18  How.  18-26,  14  L.  82,  BALLANGB  y.  FORSTTH. 

A  tax  sale  of  an  ''acre  of  land  off  the  east  side,  etc,"  is  void 
for  uncertainty,  p.  28» 
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Gtted  with  approTal  in  Head  t.  James,  18  Wis.  648,  coUectlnf 
cases,  holding  tax  deed  to  *'  north  and  west  part  8.  B.  ^  sec  4,  T. 
4,  R.  12,  acres  60,"  Toid  for  uncertainty;  Wofford  t.  McKinna,  28 
Tez.  45,  76  Am.  Dec  66,  holding  tax  deed  of  land  to  be  taken  ont 
of  a  larger  tract  in  a  square,  commencing  at  a  comer  of  the  tract, 
Toid;  Blair,  etc,  Ca  ▼.  Scott,  44  Iowa,  148,  holding  tax  deed  for 
**  16  acres  in  S.  side,  B.  B.  quarter,  etc.,"  void  for  uncertainty. 

Pablie  lands.— -  Where  a  patent  is  Issued  on  an  official  surrey 
of  land  settled  by  the  patentee,  the  court  will  not  look  behind  the 
patent  to  see  whether  it  covers  the  land  as  originally  claimed, 
p.  24. 

Tax  sales. —  Where  lots  in  a  fl^ctlonal  quarter  section  are  sui^ 
▼eyed,  they  cannot  be  sold  for  taxes  under  an  assessment  on  the 
fractional  quarter  section,  p.  24. 

Tax  sales.— One  in  possession  under  claim  of  title  acquires  no  f 

additional  title  by  suffering  land  to  be  sold  for  taxes  and  purchas-  ^ 

Ing  it  himself,  p.  24.  ^ 

Oited  with  approval  in  Lacey  t.  Davis,  4  Mich.  162,  66  Am.  Dec 
B28,  holding  trespasser  or  adverse  holder  could  acquire  no  superior 
title  by  purchasing  at  tax  sale;  Hunt  v.  Rowland,  22  Iowa,  66,  hold- 
ing  v^idee  in  possession  could  acquire  no  superior  title  over  vendor's 
title  by  purchasing  at  tax  sale. 

Distinguished  in  Blackwood  ▼.  Van  Vleit,  80  Mich.  122,  holding 
occupant  could  rely  on  title  by  purchase  at  tax  sale,  where  duty 
to  pay  tax  had  already  become  fixed  on  the  owner  at  time  of  oe* 
cupanf  s  possession. 

Public  lands. —  A  settler,  holding  a  patent  issued  under  act  of 
Congress  providing  for  notice  of  claim,  surveys  and  issuance  of 
patents  to  settlers,  can  recover  in  ejectment  against  holder  of  an 
earlier  patent,  reserving  claimant's  rights  under  acts  mentioned, 
pp.  24-26. 

Oited  with  approval  in  Larriviere  v.  Madegan,  1  DilL  468,  F.  0. 
8,006,  holding  location  of  land  with  script  gives  better  title  than  a 
preemption  «itry;  Wilson  v.  WalL  84  Ala.  806,  holding  children 
under  patent  to  a  Ohoctaw  and  heirs,  could  not  maintain  eject- 
moit  legal  title  being  in  thehr  father  as  tru^ee.  Oited  in  dis* 
senting  opinion  In  Bryan  v.  Forsyth,  19  How.  841,  16  L.  677,  ma* 
Jority  holding  that  patent  reserving  settler's  rights  gave  patentee 
sufficient  title  to  allow  plea  of  statute  of  limitations. 

MlscellaneonB.—  Palmer  v.  Boling,  8  OaL  887,  holding  where  land 
is  daimed  under  a  Mexican  grant  and  is  segregated  by  survey 
under  confirmation  decree,  it  becomes  immediately  assessable;  Bal- 
lance  t.  Fttrsyth,  24  How.  184, 16  L.  788,  refusing  to  enforce  execu- 
tion of  judgment  In  main  case;  Johnson  v.  St  Louis,  etc..  By.,  141 
U.  &  610,  86  L.  877,  12  &  Ot  126,  distinguishing  Ballaace  v.  BVir- 
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•jth,  24  How.  184,  16  L.  788,  supra;  in  8.  0.,  p.  ei8,  86  Jj.  878,  12 
S.  Gt  127,  in  dissenting  opinion,  approYing  Ballance  ▼.  Foraytii,  24 
How.  184, 16  L.  788,  snprm. 

18  How.  25-26,  14  L.  85,  DOB  T.  BBBBB. 

Tide  lands. —  After  the  admission  of  Alabama  as  a  State,  Con- 
gress conld  make  no  grant  of  lands  between  high  and  low-water 
Buurk%  and  title  under  a  sale  of  land  below  high-water  mark:  will 
prerail  oyer  a  subsequent  confirmation  of  a  tdalm  to  the  same 
land,  p.  26w 

Oited  approvingly  and  relied  upon  in  St  Glair  Gountj  ▼.  Lot- 
Ingston,  23  Wall.  68,  23  L.  63,  holding  new  States  hare  sorereigntj 
over  their  navigable  waters,  and  the  soil  under  them;  Bhlyelj  t. 
Bowlby,  152  U.  S.  28,  38  L.  342.  14  S.  Ct  558,  holding  donation 
land  claim  under  act  of  1860  of  land  in  Oregon,  below  hlgh-watw 
mark,  passed  no  title  as  against  subsequent  grant  by  State;  Gilmer 
T.  Lime  Point,  18  GaL  262,  holding  legislature  could  provide  for 
condemnation  proceeding  for  benefit  of  Federal  goremment  of  land 
to  be  used  as  a  fort;  People  y.  Morrill,  26  GaL  864,  holding  tide 
lands  exempted  from  local  statute,  providing  for  sale  of  lands  ex- 
cept those  owned  by  State  by  virtue  of  sovereignty;  in  note  16  Am. 
Rep.  627,  on  point  that  shores  of  navigable  waters  were  not  granted 
by  the  Gonstltution  to  the  United  States;  in  elaborate  note  in  53 
Am.  St  Rep.  292.  on  point  that  State  grant  of  tidal  lands  will  pre* 
vail  over  United  States  patent 

Distinguished  in  Van  Brocklin  v.  Tennessee,  117  U.  S.  168,  29  L. 
861,  6  S.  Gt  679,  holding  lands  bought  by  the  United  States  and 
resold  could  not  be  sold  for  State  taxes  assessed  during  ownership 
by  the  United  States.  Gited  by  analogy  and  distinguished  In  Noble 
V.  Guliom,  44  Ala.  582,  holding  that  judgments  of  Gonfederate  State 
courts  would  not  be  recognized  or  enforced. 

18  How.  26-40,  14  L.  86,  M'GORMIGK  v.  GRAY. 

Partners  have  a  perfect  right  to  control  tlie  possession  of  the 
partnership  funds,  and  to  place  them  entirely  In  the  possession  of 
one  partner.  If  they  so  desire,  p.  37. 

Partnership  —  Award* —  Where  partners  submit  partnership 
differences  to  an  arbitrator,  exempting  from  the  submission  property 
assigned  to  a  trustee  to  pay  certain  of  a  partner's  claims,  the 
arbitrator  cannot,  to  protect  creditors,  make  an  award  inconsistent 
with  the  assignment  or  affecting  the  property  assigned,  p.  88. 

An  award  not  in  accordance  with  the  submission  cannot  be  held 
valid  in  part,  where  the  part  allowed  to  stand  Is  affected  by  the  de- 
parture from  the  submission,  p.  89. 

Appeal  and  error. —  Wh^re  a  complainant  seeks  an  accounting 
and  claims  an  amount  in  excess  of  $2,000,  which  is  not  narrowed  by 
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a  concession  of  the  defendant  reducing  the  claim  below  that  snm, 
ttie  Supreme  Oonrt  has  appellate  Jurisdiction,  p.  89. 

Aa  appeal  will  not  be  dismissed  where  a  complainant  obtains 
Isaye  to  amend,  after  a  decree  dismissing  the  bill  is  strickan  out  and 
another  similar  decree  entered,  and  appealed  from,  p.  40l 

No  citations. 

18  How.  4(M»,  14  L.  42,  UNITBD  STATUS  ▼.  FBRRBIRA. 

Appeal  and  error. —  An  award  by  a  district  Judge  appointed  by 
Congress  to  act  as  a  commissioner  on  a  claim  presented  nnder  the 
treaty  of  1819  with  Spain  for  injuries  suffered  by  military  opera- 
tions, under  act  of  1849,  and  reviewable  under  the  acts  of  Oongress 
by  the  secretary  of  the  treasury,  is  not  the  Judgment  at  a  court  but 
of  a  commissioner  and  not  appealable  to  the  Supreme  Court,  pp. 
47-49.  4 

The  citing  cases  affirm  and  develop  this  principle  in  various  dlree-  t 

tlons:    In  re  Kaine,  14  How.  120, 14  L.  852,  in  separate  opinion  hold-  \ 

ing  that  Supreme  Court  could  not  review  by  habeas  corpus  action 
of  commissioner  refusing  habeas  corpus  to  prisoner  in  extradition 
proceedings;  Murray  v.  Hoboken,  etc.,  Co.,  18  How.  280,  15  L.  376, 
holding  issuance  of  distress  warrant  by  solicitor  of  treasury  not  a 
Judicial  act,  and  act  of  1820,  providing  therefor,  constitutional;  Ex 
parte  Vallandigham,  1  WalL  253,  17  L.  593,  refusing  certiorad  to 
review  proceedings  of  military  commission  ordered  by  a  general 
officer;  Oordon  v.  United  States,  117  XJ.  S.  703,  opinion  of  Taney, 
C  J.,  holding  Congress  could  not  require  Supreme  Court  to  render 
a  Judgment  which  was  not  final,  but  to  be  certified  to  secretary  of 
treasury;  In  re  Sanborn,  148  U.  S.  224,  37  L.  430,  13  S.  Ct.  578, 
holding  report  of  Court  of  Claims  to  secretary  of  treasury  on  facts 
and  law  of  claim  submitted  to  it  by  him  not  appealable  to  Supreme 
Court;  In  re  Pacific  Railway  Commissioner,  12  Sawy.  587,  32  Fed. 
269,  holding  provision  in  act  of  1887,  requiring  Federal  courts  to  aid 
Investigations  of  commission  by  their  process,  unconstitutional;  Bx 
parte  Gans,  5  McCrary,  895,  17  Fed.  473,  refusing  Jurisdiction  over 
proceeding  by  informer  for  certificate  determining  value  of  his  ser- 
vices for  information  of  secretary  of  treasury;  In  re  Interstate 
Commerce  Commission,  68  Fed.  479,  holding  section  of  act  of  1887 
authorising  courts  to  enforce  subpoenas  Issued  by  Interstate  com- 
merce commission  unconstitutional;  Ex  parte  Riebellng,  70  Fed.  811. 
814,  817,  holding  act  requiring  court  to  certify  value  of  Informer's 
services  to  secretary  of  treasury  unconstitutional;  Bz  parte  Oist 
26  Ala.  168,  holding  act  of  September  24,  17S9,  authorizing  Ju8t]c^^ 
of  peace  to  arrest  and  commit  persons  charged  with  crime  not  ut> 
eonstHotlonal  as  conferring  ** Judicial  power"  upon  a  State  office' 
■x  parte  Hin,  88  Ala.  487,  In  separate  opinion,  holding  Jodge  ' 
State  court  has  no  Jnrisdlction  to  discharge  conscript  from  custo'iy 
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of  enrolling  officer;  Burgoyne  t.  Supervisors,  6  CaL  22,  holding  legto* 
lature  could  not  confer  non-Judicial  powers  on  Courts  of  Sessions,  as 
to  contract  for  purchase  of  lands;  Dakota  t.  Ctox,  6  Dak.  Ttt^.  600^ 
holding  power  of  removal  from  office  non-Judicial;  Ex  parte  Griffiths, 
118  Ind.  8ft,  10  Am.  St  Rep.  108,  20  M.  B.  618,  8  L.  B.  A.  890,  holding 
statute  Imposing  on  court  ministerial  duty  of  making  syllabi,  un- 
constitutional; Hinsdale  County  t.  Mineral  County,  0  Colo.  App. 
870,  48  Pac.  870,  holding  statute  authorizing  State  engineer  to  estab- 
lish county  boundary  lines  constitutional  and  engineer's  functions 
non-judicial;  Champion  t.  Commissioners,  0  Dak.  Ter.  420,  41  N.  W. 
742,  holding  certiorari  proper  remedy  to  review  commissioners'  sub- 
mission to  voters  of  prohibition  question,  court  having  no  appellate 
jurisdiction;  State  v.  Judges,  40  La.  Ann.  602,  4  So.  484,  prohibiting 
courts  from  taking  part  in  determining  contested  election  to  legisla- 
ture or  aiding  proceedings  by  their  process;  Swift  v.  Wayne  Circuit 
Judges,  64  Mich.  486,  81  N.  W.  487,  holding  Recorders'  Courts  have 
special  jurisdiction  over  ordinance  case  reviewable  only  by  cer- 
tiorari; State  V.  Hathaway,  116  Mo.  48,  21  &  W.  1084,  holding 
powers  of  health  board  to  examine  into  educational  and  moral 
qualifications  of  applicant,  not  Judicial;  Caldwell  v.  Wilson,  121  N.  C. 
466,  28  8.  B.  667,  holding  railroad  commissioner  properly  removable 
under  local  statute  by  governor  of  State  whose  action  is  not  review- 
able; Taylor  v.  Place,  4  B.  I.  834,  holding  act  of  legislature  by  which 
It  exercised  Judicial  powers,  void;  Bouldin  v.  Lockhart,  8  Baxt  J270, 
holding  powers  of  County  Court  to  count  votes  and  declare  result 
not  Judicial  and  not  reviewable;  Summers  County  v.  Monroe  County, 
48  W.  Va.  210,  27  S.  B.  808,  holding  function  of  Circuit  Court  to 
appoint  boundary  commissioners  non-Judicial,  and  its  refusal  subject 
to  review  by  mandamus  not  appeal;  State  v.  McNutt  87  Wis.  281, 
68  N.  W.  800,  holding  power  of  county  board  to  determine  indebted- 
mess  due  from  a  town,  non-judidaL 

Cited  in  elaborate  note  in  70  Am.  Dec.  474,  on  point  that  quasi- 
Judicial  powers  may  be  conferred  on  tribunals  not  courts.  Cited, 
obiter,  in  In  re  Allen,  10  Fed.  800,  questioning  validity  of  statute 
authorising  proof  of  election  officers'  accounts  in  Federal  courts,  and 
revision  of  court's  action  by  treasury  department  Cited  in  dis- 
senting opinion  in  Pressley  v.  Lamb,  106  Ind.  108,  4  N.  B.  609, 
majority  holding  that  acts  of  Judge  in  vacation  in  appointing  a  re- 
ceiver are  the  acts  of  the  court  whereof  he  is  Judge. 

Distinguished  in  United  States  v.  BItchie,  17  How.  634,  16  L.  238, 
holding  Supreme  Court  had  appellate  Jurisdiction  over  case  decided 
by  land  commissioners  and  transferred  under  act  of  Congress  to 
District  Court  by  way  of  appeal;  Interstate  Commerce  Commis- 
ikNi  V.  Brimson,  164  U.  a  481,  482,  488,  484,  88  L.  1068,  1060,  1060, 
14  S.  Ot  1184,  1186,  1186,  holding  interstate  commerce  act  authorise 
Ing  Circuit  Courts  to  use  their  process  to  aid  commission  in  its 
proceedings,  constitutional;  Kentucky,  etc,  Co.  v.  Louisville,  elc. 
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B.  B.,  S7  Fed.  (n4,  2  L.  R.  A.  316,  holdinsr  act  creating  interstate 
commerce  commission  and  making  its  report  prima  facie  evidence  in 
Obcnlt  Gonrt  in  an  action  on  the  report,  constitutional;  Smith  v. 
Judge,  17  GaL  562,  holding  legislature  has  power  by  special  act  to 
direct  court  to  change  the  venue  in  a  case;  Shoulti  y.  McPheeters, 
79  Ind.  879,  holding  local  statute  conferring  Judicial  powers  to  issue 
writs  of  habeas  corpus  on  master  commissioners,  void.  Olted 
miscellaneously  in  Gordon  ▼.  United  States,  7  WalL  193,  19  L.  35, 
discussing  refusal  of  court  in  main  case  to  determine  question  of 
Interest  on  claims  under  treaty  of  1819;  Bz  parte  Zellner,  9  WalL 
247, 19  L.  666,  holdinig  regulations  as  to  appellate  jurisdiction  apply 
to  new  subjects  of  jurisdiction  introduced  by  Congress;  MatUiews 
T.  Bands,  29  Ala.  138,  holding  power  to  issue  original  attachment  in 
Its  nature  judicial  and  not  exercisable  by  clerk;  application  not  ap- 
parent In  dissenting  opinion  in  In  re  Deputy  Marshals,  22  Fed.  158,  ^ 
drcnlt  judges  holding  section  2021,  revised  statutes,  providing  for  i 
i^^K>intment  of  special  deputy  marshals,  constltutionaL  H 

Sopireme  Ckiort  derives  its  powers  directly  from  the  Gonstitution 
and  Congress  cannot  enlarge  them,  pp.  49-51. 

Cited  with  approval  in  Taylor  v.  Place,  4,  R.  I.  358,  holding  act  of 
legislatnre  opening  judgments  to  allow  gami^ees  to  amend,  uncon- 
stitational;  Gordon  v.  United  States,  117  U.  8.  708,  opinion  of 
Tan«y,  C  J.,  holding  Congress  could  not  require  Supreme  Court  to 
render  a  judgment  which  was  to  be  certlfled  to  the  secretary  of 
tlie  treasury  for  his  action. 

Miscellaneous. —  Cited  in  United  States  v.  One  Hundred  and 
Twenty-nine  Packages,  27  Fed.  Cas«  288,  holding  that  when  presi- 
dent has  declared  State  in  Insurrection,  courts  presume  continuance 
of  condition  until  he  decides  the  contrary;  Matter  of  Meador,  1  Abb. 
(U.  8.)  833,  F.  C  9376,  discussing  power  of  supervisor  of  Internal 
rtrenue  to  summon  taxpayers  to  testify  and  produce  their  books. 

IS  How.  02-58,  14  L.  47»  NOTB  BY  CHIBF  JU8TICB  TANBY  TO 
UNTTBD  8TATBS  T.  FBRRBIRA. 

Von-jndieial  power  conferred  on  Federal  Court — The  power 
esoferred  upon  tiie  Federal  Circuit  Courts  by  the  act  of  1792,  to  ex- 
amine pension  claims  and  certify  their  opinions  to  the  secretary  of 
war  was  not  judicial  and  therefore  unconstitutional,  p.  68. 

Cited  and  r^ed  upon  in  In  re  Sanborn,  148  U.  S.  224,  87  L.  480, 
18  8.  Ct  678^  holding  no  appeal  lies  to  Supreme  Court  from  findings 
and  dedsloo  of  Conrt  of  Claims;  Burgoyne  v.  Supervisors,  6  CaL  22, 
fcflidtng  letlslstnre  could  not  anthorise  courts  to  contract  for  pur^ 
ckaae  of  lands;  Norwalk  St  By.'s  i4»peal,  69  Conn.  698,  87  hXL  1066, 
89  L.  B.  A.  789^  holding  aet  authorising  courts  to  establish  street 
lailroad  icfalatkms  on  failure  of  oonndl  to  do  so,  unconstitutional; 
■s  parte  Btebellng,  70  Fed.  814, 815,  quoting  entire  opinion  requiring 
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court  to  certify  ralue  of  Informer's  serrlces  to  secretary  of  treasury, 
vaconstitutional.  Gited,  obiter,  in  In  re  AUen,  19  Fed.  809,  ques- 
tlonlBf  ralldity  of  statute  authorizing  proof  of  election  officer's  ac- 
counts in  Federal  courts  and  revision  of  court's  action  by  treasury 
department  See  the  note  to  Habum's  Gase,  2  DalL  409, 1  L.  436,  in 
Book  1. 

Distinguished  in  Interstate  Commerce  Oommission  ▼.  Brlmson, 
154  U.  S.  481,  484,  88  L.  1059,  1060,  14  &  Ot  1135,  holding  act  au- 
thorizing Circuit  Courts  to  use  their  process  to  aid  Interstate  com- 
merce commission,  constltutionaL 

CongroM  cannot  enlarge  the  original  Jurisdiction  of  the  Supreme 
Court  which  la  confined  to  the  cases  specified  in  the  Constitution, 
p.  63. 

Cited  in  Bx  parte  Rlebellng,  70  Fed.  814,  315,  holding  act  requir- 
ing court  to  certify,  to  secretary  of  treasury  value  of  informer's  ser- 
vices, unconstitutional.  Cited  In  dissenting  opinion  In  Florida  v. 
Qeorgia,  17  How.  505,  15  L.  199,  majority  holding  that  In  a  boun- 
dary dispute  between  two  States  the  United  States  could,  on  Infor- 
mation, l^y  attorney-general  intervene  as  a  party. 

Pwudona  —  Circuit  Court. —  The  act  of  1792,  for  examination  of 
pension  claims,  was  Intended  to  confer  upon  the  Circuit  Courts  jn- 
dldal  functions,  and  could  not  be  construed  as  authority  to  the 
judges  to  sit  as  commissioners  out  of  court,  p.  53. 

Cited  and  applied  in  Burgoyne  v.  Supervisors,  5  CaL  22,  holding 
legislature  could  not  confer  on  courts  power  to  contract  for  pur- 
chase of  lands. 

Distinguished  in  Interstate  Commerce  Commission  t.  Brlmson, 
154  U.  &  481,  484,  88  L.  1059,  1060,  14  S.  Ct  1135,  holding  act  au- 
thorizing Circuit  Courts  to  aid  interstate  commerce  commission  with 
their  process,  constltutionaL 

XTnited  Statea. — Mo^ey  paid  under  a  certificate  issued  by  persons 
not  authorized,  can  be  recovered  back  by  the  United  States,  p.  58. 

Miscellaneous. —  Cited  in  Robinson  v.  Schenck,  102  Ind.  319,  1  N. 
■.  705,  on  reluctance  of  courts  to  declare  statutes  unconstitutionaL 

1$  How.  54-M,  14  L.  48,  BARROW  v.  HILL. 

Appeal  and  error. —  Motion  for  continuance  Is  in  discretion  of 
court,  and  its  order  thereon  cannot  be  assigned  as  error  in  Supreme 
Court,  p.  56. 

Cited  and  followed  In  Texas,  etc,  R  R.  v.  Nelson,  60  Fed.  815,  2 
U.  8.  App.  213,  holding  discretion  In  granting  continuance  will  be 
exorcised  by  Federal  courts  without  regard  to  local  practloe;  Baker 
V.  Texarkana  Nat  Bk.,  74  Fed.  601,  41  U.  a  Am>.  186,  refualnK  tm 
review  order  refusing  to  grant  Intervenor  a  oonttnoance;  Isaacs  r 
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United  States,  159  IT.  8.  4S9.  40  L.  230,  16  8.  Ot  52,  refusing  to  re- 
view order  denying  continuance  to  allow  defendant  to  obtain  a 
witness. 

Distinguished  in  Welch  t.  Gounty  Court  29  W.  Ya.  68,  1  8.  B.  840, 
rsTiewing  refusal  of  Oircuit  Gourt  to  issue  writ  of  certiorari  on  a 
[iroper  petition,  refusal  being  an  abuse  of  Judicial  discretion. 

Appeal  and  error. —  Judgment  of  lower  court  affirmed,  with  10 
per  cent  interest  where  two  motions  for  a  continuance  were  made 
merely  for  delay,  and  a  writ  of  error  sued  out  from  orders  denying 
them,  p.  56. 

18  How.  57-70,  14  L.  48,  BRADFOBD  t.  UNION  BANK  OF  TBN- 
NB88BB. 

V«ndor  and  pnrehaaer. —  It  is  the  duty  of  a  rendee  in  possession 
uder  a  contract  of  sale  to  pay  taxes  assessed,  accruing  after  the 
purchase,  p.  64.  i 

Cited  with  approval  in  Thompson  ▼.  Noble,  108  Mich.  29,  65  N.  W. 
747,  holding,  under  contract  of  sale  of  undivided  one-half  Interest 
vendee  must  pay  one-half  the  taxes;  Watson  v.  Sawyers,  54  Miss.  66, 
holding  vendee's  equity  subject  to  taxes  paid  by  vendor  after  con- 
tract of  sale. 

Spedflc  performance. —  In  a  suit  for  spedflc  performance  of  a 
bond  to  make  title,  parol  proof  is  admissible  that  the  bond  did  not 
express  the  parties'  intention  and  was  given  under  a  mistake  of 
fact  c^<l  that  to  enforce  it  would  be  inequitable,  p.  66. 

Cited  and  relied  upon  in  8nell  v.  Insurance  Co.,  98  U.  8.  89,  25  L. 
54,  reforming  contract  insuring  one  partner's  interest  so  as  to  cover 
firm's  interest;  McRae  v.  McMinn,  17  Fla.  884,  reforming  written 
for  distribution  where  there  was  clear  mistake  in  description.  Smith 
V.  Jordan,  13  Minn.  269,  271,  97  Am.  Dec  234,  235,  reforming  written 
contract  to  deliver  logs  which  did  not  express  parties'  intention; 
Barle  v.  Rice,  111  Mass.  21,  allowing  evidence  that  agreement  be- 
tween husband  and  wife  was  understood  not  to  be  binding  on  either; 
Bnidi  T.  Merriman,  87  Mich.  269,  49  N.  W.  569,  holding  parol  evidence 
admissible  to  show  that  warranty  deed  did  not  express  intention  of 
parties  by  reason  of  mistake;  Ring  v.  Ash  worth,  3  Iowa,  458,  460, 
holding  court  of  equity  can  reform  contract  to  convey  land  on  parol 
evidence  and  enforce  it;  Osborne  v.  Shingham,  1  8.  Dak.  411,  47  N. 
f^.  410,  allowing  parol  evidence  of  conditions  on  which  promissory 
note  was  given;  in  elaborate  note  in  65  Am.  St  Rep.  482,  on  point 
that  equity  will  reform  contract  to  conform  to  intent  of  parties. 

^peeiile  perfwrmance. —  Where  a  vendor,  in  Ignorance  of  the  fad 
that  a  vendee  in  possession  under  a  title  bond  has  allowed  valid  tax 
titles  to  be  made  against  the  land  by  failing  to  pay  taxes  assessed, 
makes  a  new  title  bond  to  the  vendee's  surety  as  an  accommodation 
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to  the  latter,  the  second  bond  will  not  be  enforced  unless  reformed 
to  meet  Intention  of  parties,  pp.  66-69. 

Olted  and  principle  applied  In  Moffett  Co.  v.  Rochester,  82  Fed. 
257,  enjoining  enforcement  of  bid  Induced  by  mistake;  Weller  y. 
Boalson,  17  N.  J.  Bq.  18,  decreeing  conveyance  In  trust  for  heirs  of  a 
grantee  according  to  Intent  of  parties  though  deed  to  grantee  con- 
tained no  words  of  Inheritance;  Loss  t.  Obry,  22  N.  J.  Bq.  55,  re- 
forming solicitor's  mistake  In  deed;  Snell  ▼.  Insurance  Oo^  98  U.  8. 
89,  25  L.  54,  reforming  contract  insuring  one  partner's  Interest  to 
corer  firm's  Interest;  Ring  v.  Ashworth,  3  Iowa,  458,  460,  reforming 
contract  to  convey  land  on  parol  evidence,  and  enforcing  it  as  re- 
formed; McRae  V.  McMlnn,  17  Fla.  884,  reforming  agreement  for 
distribution,  containing  mistake  In  description;  Smith  v.  Jordan,  13 
Minn.  269,  271,  97  Am.  Dec  234,  235,  reforming  written  contract 
to  deliver  logs  to  conform  to  parties'  intention;  In  elaborate  note,  in 
65  Am.  St  Rep.  485,  on  point  that  equity  will  reform  a  contract  and 
enforce  It  as  reformed  In  same  suit. 

Distinguished  In  Baltaeer  v.  Raleigh,  etc.,  R.  R,  115  U.  S.  645,  29 
L.  509,  6  8.  Ot  222,  refusing  to  reform  contract  for  sale  of  iron  rails 
on  ground  of  mistake,  mistake  not  being  clearly  shown;  Moffett  v. 
Rochester,  91  Fed.  84,  refusing  to  rescind  contract  on  bid  because 
of  negligent  estimate  of  bidder;  Macomber  ▼.  Peckham,  16  R.  I.  490, 
17  AtL  911,  refusing  to  receive  oral  evidence  to  reform  executory 
contract  for  sale  of  land  for  purpose  of  enforcing  reformed  con- 
tract; Fudge  V.  Payne,  86  Va.  308,  10  S.  B.  9,  reversing  decree  re- 
forming deed  for  mistake  not  clearly  shown.  Cited  erroneously  in 
In  re  Wells,  8  Bank.  Reg.  871  (95),  29  Fed.  Cas.  638,  defining  **  in- 
solvency" as  used  in  bankruptcy  act 

Cross-bilL —  Where,  in  a  suit  for  specific  performance,  the  answer 
sets  up  the  true  contract  between  the  parties,  it  will  be  treated  as  a 
cross-bill,  and  relief  awarded  thereon  to  meet  the  equities  of  the 
case,  pp.  6^70. 

Cited  with  approval  and  followed  in  Lockwood  v.  Cleaveland,  6 
Fed.  724,  holding  that  in  an  action  against  an  Interfering  patentee 
the  defendant  may  obtain  afltoamtive  relief  without  a  cross-bill; 
Northern  R.  R.  v.  Ogdensburg  R.  R.,  18  Fed.  816,  sustaining  de- 
murrer to  cross-bin  to  reform  a  contract  already  before  the  court  on 
Che  bill;  Book  v.  Justice  Min.  Co.»  58  Fed.  831,  granting  affirmative 
relief  upon  an  answer  as  upon  a  cross-bill;  Moran  v.  Hagerman,  64 
BM.  504,  29  U.  S.  App.  71,  holding  objection  that  relief  awarded  by 
decree  upon  answer  should  have  been  prayed  for  by  cross-bill,  was 
waived;  BiUlngsley  v.  Billlngsley,  87  Ala.  429,  allowing  defense  in 
action  to  refcnrm  contract  that  plainttiTs  offer  to  do  equity  is  in- 
•uffldent  by  way  of  answer  instead  of  cross-bill;  Brown  v.  Chesa- 
peake, etc.  Canal  Co.,  78  Md.  606,  decreeing  sale  on  prayer  of 
answer  setting  up  mortgage;  Thompson  v.  Hawley,  14  Or.  206.  12 
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Pac  280,  holding  that  court  may  render  decree  enforcing  contract 
set  np  in  answer  and  differing  from  that  alleged  in  the  bill;  Mo- 
Oomas  T.  Basley,  21  Gratt  81,  granting  plaintiff  In  suit  for  spedfle 
performance  election  to  have  tme  contract  as  set  np  In  answer,  en- 
forced or  rescinded;  Baldenberg  t.  Warden,  14  W.  Va.  405,  406» 
allowing  plaintiff.  In  suit  for  specific  performance  of  parol  contract, 
to  elect  between  performance  or  rescission  of  contract  as  proved, 
which  yarled  from  contract  alleged;  Nelson  v.  Lowndes  Gounty,  08 
Fed.  541,  holding  on  answer  without  cross-bill  no  afflrmatiye  relief 
If  onld  be  granted. 

Distinguished  In  St  Andrews,  etc.,  Ca  y.  Campbell,  6  Fla.  588^ 
refusing  partition  where  proofs  met  the  case  made  by  the  answer 
but  not  the  allegations  of  the  bllL  Questioned,  obiter,  in  Coogan  ▼• 
McCarren,  50  N.  J.  Bq.  614,  25  AtL  881,  allowing  cross-bill  praying 
alBrmatlTe  relief  to  stand,  after  original  bin  dismissed. 

18  How.  71-02,  14  L.  66,  BICHMOND,  ETC.,  R  R  CO  ▼.  LOUISI- 
ANA R  R  CO. 

Supreme  Court  has  appellate  jurisdiction  where  highest  State 
court  refused  to  entertain  an  appeal  from  a  decree  dismissing  a  bill 
^to  enjoin  exercise  of  a  franchise  granted  by  a  statute  which  waa 
claimed  to  Impair  the  obligation  of  a  contract  p.  80. 

Cited  and  followed  In  Williams  v.  Bruffy,  102  U.  S.  254,  26  L. 
187,  taking  jurisdiction  over  judgment  of  Court  of  Appeals  of  Vir- 
ginia denying  supersedeas;  Saginaw  Gas  Light  Co.  v.  Saginaw,  28 
Fed.  582,  holding  Circuit  Court  has  jurisdiction  over  suit  arising 
orer  conflicting  grants  of  franchises;  Gregory  t.  McVeigh,  28  WalL 
806,  28  L.  157,  taking  appellate  jurisdiction  from  a  decree  of  an  In^ 
ferior  court  from  which  highest  State  court  refused  an  appeal. 

LegislatiTe  contract. —  A  State  legislature  may  bind  the  State  by 
a  contract  granting  a  franchise,  p.  81. 

Cited  and  principle  followed  in  Jefferson  Bank  y.  Skelly,  1  Black, 
446, 17  L.  178,  holding  that  Ohio  legislature  could  bind  State  by  con^ 
tract  granting  bank  franchise  exempt  from  taxation;  Opinion  of 
the  Justices,  66  N.  H.  651,  33  Atl.  1088,  holding  that  by  laws  of  New 
ELampshlre,  act  authorizing  construction  of  railroad  was  not  a  con^ 
tract  but  a  repealable  statute;  Langdon  y.  Mayor,  93  N.  Y.  157, 
holding  legislature  could  grant  Irreyocable  wharfage  rights;  State 
y.  Noyes,  47  Me.  207,  holding  statute  requiring  railroad  to  wait  at 
crossing  for  one  chartered  later  yiolated  charter  of  first  road. 
Cited,  arguendo,  In  New  Orleans  Gas  Co.  y.  Louisiana,  etc.,  Co.,  116 
U.  S.  678,  20  L.  525,  6  &  Ct  264,  holding  excluslye  franchise  to  fur- 
nish gas  yiolated  by  grant  of  franchise  to  another  corporation. 
Cited  in  dissenting  opinion  Chenango  Bridge  Co.  y.  Binghamton 
Bridge  Co.,  27  N.  Y.  118,  majority  holding  proyislon  in  charter  for* 
Mdding  erection  of  competitlTa  bridge  not  a  contract  but  a  reyoc»* 
ble  prohlbitloiL 
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Public  grants  —  Construction  of.— Public  grants,  such  as  cor- 
porate charters,  are  construed  strictly  In  favor  of  the  public,  and 
all  ambiguities  are  resolved  against  the  corporation;  thus  a  statute 
granting  a  railroad  a  monopoly  to  carry  passengers  between  points, 
does  not  forbid  grant  of  a  franchise  to  construct  a  railroad  for 
other  purposes,  as  to  carry  freight,  pp.  81-82. 

Cited  and  followed  in  Rice  v.  Railroad  Ck>.,  1  Black.  380,  17  lu 
154,  construing  act  empowering  Minnesota  territory  to  aid  a  rail- 
road as  conferring  a  trust,  revocable  by  Congress;  Grand  Lodge, 
etc.   V.  Waddill,  36  Ala.  318,  holding  charter  of  free-masons  did  not 
authorize  lodge  to  lend  money;  Swann  v.  Jenkins,  82  Ala.  482,  2  So. 
137,  construing  act  granting  lands  within  six  miles  of  Alabama 
railroad,  not  to  include  lands  within  six  miles  of  Georgia  portion  of 
road;  Wright  y.  Nagle,  48  Ga.  390,  construing  authority  of  superior 
courts  to  establish  bridges  under  local  statute;  Delaware,  etc.,  B. 
R.  v.  Raritan,  etc.,  R.  R.,  16  N.  J.  Eq.  371,  372,  construing  monopoly 
for  transportation  between  cities,  not  a  monopoly  between  inter- 
mediate points;  Thorpe  v.  Rutland,  etc.,  R.  R.,  27  Vt.  148,  62  Am. 
Dec.  630,  holding  charter  of  railroad  did  not  imply  exemption  from 
placing  cattle-guards  imposed    by  subsequent    statute;  Chenango 
Bridge  Co.  v.  Binghamton  Bridge  Co.,  27  N.  T.  93,  holding  proviso 
In  charter,  making  erection  of  another  bridge  within  two  miles  un- 
lawful,  merely  a  revocable  prohibition,   not  a  contract;   Dow   v. 
Northern  B.  B.,  67  N.  H.  48,  36  Atl.  534,  reviewing  many  cases, 
holding  charter  to  construct  and  operate  railroad  did  not  authorize 
its  lease;  Commissioners,  etc.   v.  Holyoke,  etc.,  Co.,  104  Mass.  449, 
6  Am.  Rep.  250,  holding  charter  to  erect  a  dam  did  not  Imply  ex* 
emption  from  subsequent  statute,  requiring  dam-owners  to  main- 
tain a  fish  way;  Bartholomew  v.  Austin,  85  Fed.  364,  52  U.  8.  App. 
523,  holding  grant  of  privilege  to  supply  water  to  city  for  twenty- 
five  years,  not  grant  of  a  monopoly;  Ohio  Life  Ins.,  etc.,  Co.  v. 
Debolt,  16  How.  430,  14  L.  1002,  holding  State  did  not  relinquish 
right  to  tax  corporation  under  charter  granted  to  it;  Richmond  v. 
Daniel,  14  Qratt  387,  holding  city  charter  did  not  authorize  it  to 
tax  railroad  shares;  Burroughes  v.  Peyton,  16  Gratt  494,  holding 
privilege  to  put  in  substitute  was  not  a  contract  exempting  per- 
son substituted  from  service  under  later  call;  Richmond,  etc.,  R.  R. 
V.  Richmond,  26  Gratt  95,  holding  railroad's  charter  did  not  pre- 
vent city  council  from  prohibiting  use  of  steam;  Roanoke  Gas  Co. 
▼.  Roanoke,  88  Va.  824,  14  8.  B.  670,  holding  charter  to  lay  gas 
pipes   did  not  prohibit  city  from  changing  street  grade;  Pilrkers- 
burg  Gas  Co.  v.  Parkersburg,  80  W.  Va.  439,  4  8.  E.  652,  holding 
exclusive  franchise  of  lighting  city  with  gas  did  not  forbid  grant 
of  flranchise  to  light  city  with  electric  light    Cited  in  dissenting 
opinion  in  State  Bank  ▼.  Knoop,  16  How.  413,  14  L.  996,  majority 
holding  general  State  banking  law  constituted  a  contract  with  banks 
organlMd  under  it,  exempting  them  from  later  laws,  taxing  banks. 
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Distiiiguished  In  Black  t.  Delaware,  etc.,  Co.,  22  N.  J.  Bq.  402, 
refusing  to  applj  same  strict  construction  to  authority  to  lease  and 
transfer  franchise  as  Is  applicable  to  statute  creating  franchises; 
Grant  ▼.  Leach,  20  La.  Ann.  882,  96  Am.  Dec.  408,  construing  a 
grant  as  conferring  a  monopoly  for  a  term  of  years,  and  a  fran- 
chise In  perpetuity. 

Bmlnent  domain.—  A  franchise  Is  subject  to  the  right  of  eminent 
domain,  jnst  as  other  property,  and  a  legislature  may  authorise  con> 
•tmctlon  of  one  railroad  across  another,  p.  88. 

Olted  and  followed  In  Greenwood  t.  Freight  Co.,  105  U.  S.  22, 
26  L.  966,  holding  legislature  repealing  charter  of  corporation  can 
authorise  taking  of  Its  property  by  new  corporation;  Long  Island, 
etc.,  Oo.  T.  Brooklyn,  166  U.  S.  698,  41  L.  1168,  17  8.  Ct  721.  hold- 
ing water-supply  system  and  contract  to  furnish  water  could  be 
taken  by  the  public;  N.  Y.,  etc.  R.  R.  t.  Boston,  etc.,  R.  R.,  36 
Ckmn.  190,  holding  that  railroad  could  take  land  already  condemned 
by  another  railroad,  for  similar  purpose;  0.  R.  L.,  etc.,  R.  R.  t. 
Lake,  71  IlL  838,  holding  that  land  condemned  by  railroad  could 
be  taken  by  town  for  a  street;  on  this  point  in  argument  of  counsel, 
18  Ind.  101;  Terre  Haute  t.  Bvansyllle,  etc.,  R.  R.,  149  Ind.  180, 
46  N.  B.  78,  87  L.  R.  A.  198,  allowing  city,  under  legislative  au- 
thority, to  condemn  for  second  public  use  as  a  public  street,  right 
of  way  previously  condemned  by  railroad;  Turnpike  Road  v.  Railroad 
Co..  81  Md.  256,  31  Atl.  855,  allowing  electric  road  to  condemn 
property  and  right  of  way  of  turnpike  company;  Matter  of  Open- 
ing First  Street,  66  Mich.  54,  88  N.  W.  21,  allowing  dty  to  con- 
demn property  and  franchise  of  railroad  for  a  public  street;  Dela- 
ware, etc,  R.  R.  Co.  V.  Rar.,  etc.,  R.  R.  Co.,  16  N.  J.  Bq.  366, 
holding  that  grant  of  exclusive  franchise  does  not  derogate  from 
power  of  later  legislature  to  condemn  for  public  use;  Black  v. 
Delaware,  etc.,  Co.,  24  N.  J.  Bq.  471,  holding  that  legislature  may 
authorise  taking  of  shares  of  unwilling  corporators,  objecting  to 
extension  of  road;  Athintic,  etc.,  Ry.  v.  Mingus,  7  N.  Mex.  371,  34 
Pac  596,  construing  act  of  April  20,  1871,  giving  Atlantic  &  Pacific 
Railroad  Company  power  to  mortgage  Its  property;  Thorpe  v.  Rut- 
land«  etc,  B.  R.,  27  Vt  146,  62  Am.  Dec  629,  holding  legislature 
authorized  to  compel  railroad  companies  to  erect  cattle-guards; 
Langdon  v.  Mayor,  98  N.  Y.  157,  holding  legislature  could  grant 
Irrevocable  wharfage  rights;  Baltimore,  etc..  Co.  v.  Union  Ry. 
Co.,  etc,  85  Md.  281,  6  Am.  Rep.  401,  holding  leglsUiture  could 
empower  railroad  to  cross  a  turnpike  road  on  making  compensa- 
tion; Alabama,  etc,  R.  R.  v.  Kenney,  89  Ala.  811,  holding  general 
government  could  authorize  taking  of  railroad  property  mortgaged 
to  secured  bonds  by  its  Impressing  agents;  Central  Bridge  Cor. 
V.  Lowell,  4  Gray,  481,  holding  city  could  by  legislative  authority 
take  a  bridge  franchise  and  lay  it  cot  as  a  highway;  Railway  t. 
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Railway,  30  Ohio  St.  610,  holding  raUroad  took  charts  labject  t» 
power  of  legislature  to  grant  latter  railroad  rights  of  crossing;  N. 
G.  R  R.  y.  Carolina  Central,  83  N.  C.  497,  holding  railroad  could 
by  law  of  eminent  domain  take  unused  land  previously  taken  by 
another  railroad;  McKeen  t.  Delaware,  etc..  Canal  Co.,  49  Pa.  St 
436,  holding  Stat*  could  erect  a  dam  interfering  with  chartered 
canal  rights  on  paying  compensation;  B.  &  O.  R.  R.  t.  P.  W.,  etc, 
R.  R,  17  W.  Va.  803,  allowing  railroad  to  take  property  of  another 
road,  in  use,  but  not  necessary  to  exercise  of  its  franchise. 

Cited  in  elaborate  note  in  9  Am.  St  Rep.  137,  on  point  that  prop- 
erty of  corporations  can  be  taken  by  eminent  domain.  C^ted  in  dis- 
senting opinion,  in  State  v.  Railroad,  73  N.  C.  543,  majority  hold- 
ing act  changing  gauge  of  railroad  ylolated  charter.  Cited,  arguendo, 
in  elaborate  concurring  opinion,  in  Camblos  ▼.  Philadelphia,  etc, 
R.  R.,  4  Fed.  Caa.  1102,  1107,  refusing  injunction  to  restrain  de- 
fendant railroad  from  charging  express  company  for  delivering  un- 
der railroad's  monopoly;  Railroad  ▼.  Billot,  68  N.  H.  466^  holding 
right  of  redemption  could  be  taken  by  eminent  domain,  and  fore- 
closure not  a  proper  legislative  act;  in  dissenting  opinion  la 
Chenango  Bridge  Co.  v.  Binghamton  Bridge  Co.,  27  N.  Y.  117,  ma^ 
Jorlty  holding  proviso  making  erection  of  competitive  bridge  un- 
lawful, not  a  grant  of  a  monopoly,  but  a  revocable  prohibition;  la 
dissenting  opinion  in  S.  C,  p.  130. 

Distinguished  In  Anniston,  etc.,  R.  R.  v.  Jacksonville,  etc,  R  R, 
82  Ala.  300,  2  So.  712,  holding  under  statute  authorising  corporate 
property  and  franchises  to  be  condenmed  for  public  use,  con* 
demnation  could  only  be  by  legislative  act;  State  v.  Noyes,  47  Me. 
207,  holding  that  statute  prescribing  on  railroad  duty  to  wait  for  a 
cross-railroad  violated  charter  of  first  railroad;  Qrand  Rapids,  etc, 
R  R  V.  Qrand  Rapids,  etc,  R  R,  35  Mich.  273,  24  Am.  R^.  551, 
collecting  cases,  holding  property  of  railroad  could  not  be  taken  for 
construction  of  another  without  compensation;  Boston,  etc,  R  R 
V.  Salem,  etc.,  R  R,  2  Cray,  35,  holding  grant  of  competitive  fran- 
chise was  not  legislative  exercise  of  eminent  domain  over  exclusive 
franchise. 

CoBStructlon  of  public  grants. —  The  rule  that  grants  must  be 
construed  against  the  grantee  should  be  applied  only  where  other 
rules  of  exposition  fail,  and  where  the  legislative  intent  was  to 
grant  a  monopoly,  it  should  be  upheld  in  spite  of  technical  rules; 
Curtis  J.,  dissenting,  p.  86. 

Cited  with  approval  in  Sanborn  v.  Sanborn,  62  N.  H.  639,  hold- 
ing testator's  intent  should  not  be  determined  by  technical  rules 
of  construction;  Opinion  of  the  Justices,  66  N.  H.  651,  33  AtL  108S, 
holding  that  by  New  Hampshire  laws,  act  incorporating  a  railroad 
company  is  not  a  contract,*  but  a  repealable  statute. 

Oontraota  —  Legislatures,  powers  of. —  The  act  of  the  Virginia 
legislature  of  1834,  Incorporating  the  Richmond,  etc..  Railroad  Com- 
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panj,  granted  to  it  a  monopoly  to  carry  passengers  between  certain 
points,  constituting  a  contract  which  was  impaired  In  violation  of 
the  Constitution,  by  the  act  incorporating  the  Louisiana  Railroad 
Company,  passed  in  1836,  Curtis,  J.,  dissenting,  pp.  87-90. 

Distinguished  in  separate  opinion,  Taney,  C.  J.,  in  Ohio  Ins.,  etc^ 
Co.  V.  Debolt,  16  How.  430,  14  L.  1002,  holding  act  taxing  banks, 
etc,  applied  to  defendant  corporations,  and  did  not  violate  contract. 

Miscellaneous.— Cited  in  Kerr  v.  WooUey,  3  Utah,  465.  24  Pac. 
834,  holding  taxing  power  of  trustees  will  be  deemed  surrendered 
only  where  intent  to  surrender  has  been  made  clear;  in  dissenting 
opinion  Scobey  v.  Gibson,  17  Ind.  678,  majority  holding  statute 
providing  for  redemption  of  property  sold  on  execution  unconsth 
tutional  as  to  Judgment  rendered  before  its  passage. 

13  How.  92-100, 14  L.  65.  PARISH  v.  MURPHRBE. 

Fraudulent  oonTeyances. —  Voluntary  setUement  by    a    debtor  /, 

upon  his  wife  and  children,  he  owing  at  the  time  large  sums  of  I 

money,  for  which  he  was  soon  afterwards  sued,  and  declared  in*  S 

solvent,  wlU  be  set  aside  as  in  fraud  of  subsequent  creditors,  pp. 
99-100. 

Qted  with  approval  in  In  re  Stephens,  3  Biss.  193,  F.  C.  18^65, 
holding  chattel  mortgage  taken  by  retiring  partner  on  all  firm  goods 
fraudulent  as  to  subsequent  creditors  of  continuing  partner. 

Fraudulent  conveyances. —  To  avoid  a  settiement  as  being  in 
firaud  of  creditors  insolvency  need  not  be  shown,  but  it  is  enough 
If  a  prudent  man  with  an  honest  purpose,  trading  largely  on  his 
credit  with  limited  assets,  would  not  make  such  settiement,  p.  100. 

The  following  citing  cases  have  indorsed  and  relied  upon  this 
holding:  Pratt  ▼.  Curtis,  2  Low.  91,  F.  C.  11^75,  6  Bank.  Reg. 
143,  holding  bin  by  assignee  charging  voluntary  conveyance  by 
debtor  to  wife  and  children,  when  financially  embarrassed,  suffi- 
cient, without  alleging  debtor's  insolvency;  Sedgwick  v.  Place,  12 
Blatchf.  179,  10  Bank.  Reg.  43,  F.  C.  12,621,  holding  voluntary  con- 
veyance to  wife  by  partner  of  flrm^  which  was  losing  money  rapidly, 
fraudulent  as  against  creditors;  Case  v.  Phelps,  39  N.  Y.  170,  hold- 
ing conveyance  to  wife  by  a  person  about  to  engage  in  new  busi- 
ness, void  as  against  subsequent  creditors;  Keating  v.  Keefer,  5 
Bank.  Beg.  141,  14  Fed.  Cas.  171,  holding  secret  conveyance  to 
wife,  of  property  purchased  with  her  money  by  debtor  financially 
embarrassed,  void  against  subsequent  creditors;  Caller  t.  IfcNabb, 
4  FM.  Cas.  1075,  holding  bona  fide  transfer  to  wife  by  debtor  about 
to  ^igage  iQ  new  ^iterprise  void  against  subsequent  creditors;  Wil- 
eoxen  t.  Morgan,  2  Colo.  478,  holding  voluntary  conveyance  to  de- 
firaud  existing  creditors  void  against  subsequent  creditors;  Thom- 
son T.  Crane,  78  Fed.  829,  holding  voluntary  deed  prejudidng 
creditors  fraudulent  under  Nevada  statute,  without  proof  of  ftraud; 
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Jones  V.  Johnson,  62  Pac.  (Kans.  App.)  465.  holding  questloD  of 
fraud  In  conveyance  to  wife  by  partner  of  flrm  largely  in  debt,  la 
for  the  Jury;  Thomson  v.  Crane,  78  Fed.  330,  holding  voluntary  con- 
veyance without  fraudulent  Intent,  void  as  to  existing  creditors. 
prejudiced  thereby;  Gable  v.  Columbus  Cigar  Co.,  140  Ind.  567, 
88  N.  B.  475,  holding  conveyance  by  debtor  about  to  engage  in 
business  to  wife  for  an  unreal  consideration  void  against  exist- 
ing and  subsequent  creditors;  Laugh  ton  v.  Harden,  68  Me.  213, 
holding  conveyance  by  father  to  son,  with  intent  to  defraud  sub- 
sequent creditors,  void,  though  grantee  ignorant  of  fraud;  Weelis 
V.  Hill,  88  Me.  113,  33  Atl.  778,  holding  actual  Insolvency  not  neces- 
sary to  invalidate  voluntary  conveyance  as  against  subsequent 
creditors;  Williams  v.  Bank,  11  Md.  227,  holding  grantee  of  vol- 
untary deed  by  person  indebted  has  burden  of  proof  that  grantor 
was  able  to  pay  debts;  S.  C,  p.  243,  holding  that  subsequent  cred- 
itors may  attack  voluntary  deed,  made  vdth  intent  of  becoming 
Indebted;  Churchill  v.  Wells,  7  Cold.  307,  bolding  question  of  sol- 
vency of  grantor  of  voluntary  deed  determined  by  salable,  not 
nominal,  value  of  assets;  S.  C,  p.  371,  holding  voluntary  convey- 
ance by  debtor,  who  reserved  property  equal  In  nominal  value  to 
his  debts,  fraudulent;  Annis  y.  Annis,  24  N.  J.  Eq.  103,  holding 
creditor  not  estopped  from  Impeaching  voluntary  conveyance 
through  lapse  of  time,  or  by  improvements  made  by  grantee;  in 
elaborate  note  on  this  subject  in  14  Am.  St  Rep.  750,  on  point  that 
subsequent  creditors  may  impeach  conveyance  made  to  defraud  pre- 
existing creditors. 

Distinguished  in  Sedgwick  v.  Place,  5  Ben.  187.  5  Bank.  Reg.  169, 
F.  C.  12,620,  holding  conveyance  by  solvent  debtor  to  another,  who 
conveys  to  wife  of  first  grantor,  not  fraudulent  against  latter*s  sub- 
sequent creditors. 

18  How.  101-116.  14  L.  68,  WILLIAMSON  v.  BARRETT. 

Admiralty  —  Collision. —  Where  a  boat  descending  the  Ohio 
river,  stops  and  floats,  according,  to  the  usag^  of  the  river,  while 
an  ascending  boat  crosses,  the  descending  boat  is  not  bound  to  re- 
verse her  engines,  where  she  could  not  know  that  doing  so  would 
avoid  a  collision,  pp.  108-110. 

Cited  with  approval  and  relied  upon  in  The  Snnnyside,  1  Brown, 
249,  F.  0.  18,620,  holding  sailing  vessel  not  liable  to  damages  for 
running  down  a  tng  lying  at  rest,  where  the  usual  course  of  navi- 
gation was  followed;  The  H.  P.  Baldwin,  1  Brown,  308,  F.  O.  6,812, 
holding  vessel  not  liable  for  collision,  which  might  have  been 
avoided  by  measures  not  her  duty  to  take;  Shirley  v.  The  Rich- 
mond, 2  Woods,  62,  F.  0.  12,795,  holding  vessel  disregarding  rule  of 
naTigating  Mississippi  river  liable  though  other  vessel  neglected  to 
keep  lookout;  McCoy  v.  The  Currituck,  2  Hughes,  95.  F.  C.  8.730, 
hoUUng  vessel  liable  for  disregarding  customary  rule  of  navigation 
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on  eastern  rlrers,  though  valid  as  a  statutory  rule  only  on  western 
rivers;  The  Free  State,  01  U.  8.  206»  28  L.  802,  holding  vessel 
not  bound  to  slacken  speed  in  anticipation  of  departure  from  rules 
of  navigation  by  other  vessel  and  possible  collision;  The  Servla,  149 
U.  S.  158,  87  L.  685,  18  S.  Gt  820,  on  a  peculiar  state  of  facts,  hold> 
ing  vessel  Justified  in  expecting  Injured  vessel  to  take  her  usual 
course;  The  Victory,  168  U.  8.  424,  42  L.  529,  18  S.  Ct  155,  exonerat- 
ing vessel  keeping  her  proi>er  course  from  liability  for  not  antici- 
pating gross  negligence  in  navigation  of  colliding  vessel;  Baltimore, 
etc,  R.  B.  Co.  V.  Transportation  Co.,  82  Ohio  St  141,  refusing  re- 
covery to  vessel  out  of  her  course  at  high  speed,  colliding  with  barge 
negligently  moored  without  a  Ught 

Vogligwioeu — A  man  cannot  avail  himself  of  another's  negU- 
gence  and  fail  to  ezerdse  ordinary  caution  in  avoiding  it,  p.  109. 

Cited  and  applied  in  Pennsylvania  B.  Co.  v.  Beed,  60  Fed.  697,  / 

20  17.  8.  App.  400,  allowing  plaintiff  boarding  a  moving  train  to  i 

recover  for  brakeman's  negligence  in  attempting  to  assist  her; 
Inland,  etc,  Co.  v.  Tolson,  189  U.  S.  558,  85  L.  273,  11  S.  Ot.  655, 
holding  plaintiff's  negligence  in  keeping  his  foot  in  a  dangerous 
position  did  not  bar  his  recovery,  where  defendant  could  have 
avoided  accident;  Moore  v.  Bailroad  Co.,  24  N.  J.  L.  283,  refusing  to 
allow  stagedriver  to  recover  for  injury  from  negligence  of  railroad, 
where,  by  exercise  of  care,  he  could  have  avoided  accident 

Admiralty  —  Collision. —  The  measure  of  damages  resulting 
from  a  collision  is  a  sum  sufficient  to  raise  the  sunken  boat,  repair 
her,  and«  where  she  la  not  under  a  charter-party,  the  market  value 
of  her  hire  while  being  refitted,  pp.  110-112. 

The  following  citing  cases  on  this  point  will  be  found  to  group  a 
number  of  cases  upon  this  subject:  The  Heroine,  1  Ben.  227,  F.  C. 
6^416»  allowing  net  freight,  which  a  vessel  was  about  to  earn  as 
damages  for  collision;  Bgbert  v.  Baltimore,  etc.,  B.  B.,  2  Ben.  225^ 
F.  C.  4,305*  allowing  net  freight,  which  vessel  was  earning,  as  com- 
penaatlon  for  collision;  The  Corgas,  10  Ben.  667,  668,  F.  O.  5,628, 
allowing  one-third  of  net  freight  for  damages  to  injured  vessel, 
where  voyage  would  have  taken  fifteen  days,  and  she  was  refitted 
la  five  days;  The  Monitor,  8  Biss.  27,  F.  C  9,711,  allowing  damages 
for  injury  to  old  mast,  but  refnslng  to  compel  payment  for  new 
one;  The  Morning  Star,  4  Biss.  72,  F.  O.  9317,  allowing  damages 
tor  detention  of  iojnred  vets^  fdr  necessary  repairs;  Jolly  v.  Terre 
Haute  Bridge  Co.,  6  McLean,  248,  F.  C.  7,441,  allowing  damages 
ftor  detention  for  reifBln  caused  by  coUlsion  with  obstructing 
bridge;  Dyer  v.  National,  etc.  Navigation  Co.,  14  Blatchf.  489,  F. 
Ol  44226,  allowing  as  damages  for  loss  of  cargo  cost  at  port  of  ship- 
ment and  expenses;  New  England,  etc.  Marine  Ins.  Co.  v.  Dun- 
ham, 8  Cliff.  886,  F.  C.  10,155,  allowing  Ubellants  to  recover  balance 
of  damages  from  insurers,  after  partial  satisfaction  from  colliding 
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vessel;  North  Shore,  etc.,  Co.  t.  The  Huguenots,  18  Fed.  Gas.  881, 
allowing  damages  for  detention  for  repairs  where  vessel  could 
have  been  profitably  chartered;  Philadelphia,  etc.,  Tow-Boat  Co.  ▼. 
Philadelphia,  etc.,  B.  R.  Co.,  19  Fed  Cas.  477,  applying  rule  of 
damages  laid  down  in  main  case  to  vessel  colliding  with  sight* 
pole  negligently  left  in  river;  The  South  America  v.  Warran,  22 
Fed.  Cas.  809,  allowing  market  value  of  vessel's  hire  and  rejecting 
demurrage  figured  on  earning  capacity,  as  damages  for  vessel's 
detention;  Huron  Barge  Co.  v.  Tumey,  79  Fed.  Ill,  holding  dam- 
ages for  detention  in  loading  and  unloading  is  probable  net  earn- 
ings of  vessel  during  period  of  detention;  The  Belgenland,  36  Fed. 
605,  allowing  as  damages  difference  in  charter-parties  where  ves- 
sel was  compelled  to  take  a  new  one  as  result  of  collision;  The  M. 
J.  Sanf ord,  87  Fed.  152,  allowing  as  damages  for  detentkm  of  in* 
Jured  vessel  her  market  value  during  period  of  detention,  ascer- 
tained by  what  she  was  earning  at  the  time;  The  J.  A.  Dumont,  34 
Fed.  429,  allowing  as  damages  for  detention  not  demurrage  fixed 
by  charter-party,  but  market  value  estimated  by  what  she  was 
earning;  The  Hope,  6  Fed.  825,  2  Hask.  427,  allowing  as  damages 
for  total  loss,  freight  which  vessel  was  in  act  of  earning;  Mo.  Biv. 
Pkt  Co.  V.  H.  &  St  L.  B.  Co.,  1  McCrary,  291,  2  Fed.  294,  apply- 
ing rule  of  damages  laid  down  in  main  case  to  vessel  colliding  with 
obstruction  negligently  left  in  river;  The  Schooner  Catharine  v. 
Dickins&n,  17  How.  175,  16  L.  284,  holding  measure  of  damages  is 
actual  cost  incurred  in  raising  and  repairing  sunken  vessel;  The 
Baltimore,  8  WalL  886,  387,  19  L.  465,  making  no  deduction  for  new 
materials  in  place  of  old,  in  allowing  damages  for  restoring  vessel 
injured  by  collision;  The  Scotland,  105  U.  S.  86,  26  L.  1006,  al- 
lowing  as  damages  salable  value  at  port  of  destination  of  lost 
guano  having  no  market  value  at  port  of  shipment;  The  Potomac, 
106  U.  8.  682,  26  L.  1194,  taking  average  of  net  profits  of  seaflon's 
trips  as  measure  of  damages  for  period  of  detention  of  Injured 
vessel;  Shelbyville,  etc.,  R.  R.  v.  Lewark,  4  Ind.  474,  applying  mlo 
laid  down  in  main  case  to  injury  to  wagon  by  railroad  train;  QIass 
V.  Garber,  65  Ind.  841,  holding  plaintiff,  loshug  license  through  de> 
fendanf s  negligence,  entitled  to  damages  for  loss  of  use  of  house 
during  suspension  of  business;  Keyes  t.  Mlnneap<^s,  etc.  By.,  86 
Minn.  296,  80  N.  W.  890,  applying  rule  of  damages  of  main  case 
to  injury  to  horses  by  a  railroad  train;  Missouri  Btver,  etc,  Oo.  t. 
Hannibal,  etc,  B.  B.  Co.,  79  Mo.  494,  allowing  charts  value  of  boat 
during  period  of  detention  and  cost  of  repairs  as  damages  tot  col- 
lision with  unlawful  bridge;  The  Conqueror,  166  U.  S.  126,  41  L.  945^ 
17  S.  Ct  516,  holding  that  in  absence  of  market  value,  value  of  use 
to  owner  at  time  of  injury  as  shown  by  Ids  books  la  proper  measm 
of  damages  for  an  illegal  detention;  The  Ambrla,  166  U.  8.  421,  41 
L.  10G2, 17  S.  Ct  617,  refusing  damages  for  loss  of  profits  of  thBTtBt- 
party  not  yet  entered  upon;  Cincinnati  v.  Bvmns,  5  Ohio  St  694, 
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aUowinf  as  damasres  for  removal  of  building  by  city,  value  of  use 
of  iiroperty  to  injured  party,  but  not  loss  of  profits  which  he  might 
have  realized  from  his  interrupted  business. 

Oited  in  elaborate  note  on  this  subject  in  45  Am.  Dec.  68,  on  this 
point;  in  same  note,  p.  59,  on  point  that  reasonable  demurrage  is  al- 
lowable item  of  damages;  in  elaborate  note  in  80  Am.  St  Bep.  089, 
on  point  that  injured  vessel  is  entitled  to  demurrage  for  time  while 
undergoing  repairs. 

Distinguished  in  The  Cayuga,  2  Ben.  120,  F.  O.  2,535,  holding 
damages  for  injury  to  ferry-boat  measured  by  receipts  while  run- 
ning not  by  market  value;  The  B.  L.  Maybey,  4  Blatchf.  440,  F.  G. 
11371,  refusing  to  allow  damages  for  loss  of  probable  employment 
18  being  too  uncertain;  The  Hermann,  4  Blatchf.  442,  F.  G.  6,406, 
refusing  to  allow  charge  for  lay  days  fixed  by  charter  as  damages 
for  detention.  Discussed  in  The  Aleppo,  7  Ben.  125,  128,  182,  F. 
0.  108,  reviewing  cases,  holding  that  proper  compensation  for  loss 
of  cargo  Is  its  cost  at  place  of  shipment,  with  expenses  and  interest 
and  insurance;  The  Mayfiower,  1  Brown,  880,  884,  886,  F.  C.  0,845, 
reviewing  cases  holding  that  in  absence  of  market  value,  value  of 
vcasers  use,  estimated  on  previous  and  subsequent  earnings,  is 
proper  basis  for  damages  for  detentilpn.  limited  in  The  W.  H. 
Clark,  6  Bias.  810,  F.  C  17,482,  allowing  damages  for  detention  of 
injured  vessel  for  repairs,  but  deducting  wear  and  tear  while  in 


Miscellaneous.—  Cited  In  Qreen  v.  Steamer  Helen,  6  Hughes,  122, 
1  Fed.  922,  refusing  to  enftorce  statutory  penalty  against  vessel  un- 
lawfully anchored,  and  dividing  damages  where  colliding  vessel 
was  also  negligent;  in  elaborate  note  in  80  Am.  St  Bep.  686,  on 
point  that  term  ''demurrage"  embraces  all  cases  of  improper  de- 
tention of  vess^;  Cos  v.  Northwestern  Stage  Co.,  1  Idaho»  881, 
erroneous. 

18  How.  116-160,  14  L.  75,  lilTCHISLL  v.  HABHONT. 

Federal  trial  practioe. —  It  Is  proper  for  a  United  States  court 
to  follow  the  practice  of  the  State  in  which  it  is  sitting,  and  to 
sum  up  tiie  evidence  and  express  its  opinion  to  the  Jury,  pp.  180- 
182. 

Cited  and  applied  in  Insurance  Co.  v.  Bodel,  95  IT.  S.  288,  24  L. 
484,  sustaining  ruling  of  trial  court,  refusing  to  instruct  Jury  to  find 
for  defendant,  because  of  deceased's  insanity;  Vicksburg,  etc,  B.  B. 
V.  Putnam,  118  IT.  S.  558,  80  L.  268,  7  S.  Gt  2,  sustaining  right  of 
FMeral  Circuit  Judge  to  comment  on  defendant's  liability,  notwith- 
standing Georgia  statute  to  the  contrary;  Hayes  v.  United  States, 
82  Fed.  668,  holding  Judge's  comments  on  testimony  in  prosecution 
for  obstructing  administration  of  Justice,  not  erron  Cited,  argu- 
endo, in  State  v.  Hodge,  50  N.  H.  520,  sustaining  refusal  to  instruct 
that  possession  of  stolen  property  raised  presumption  of  guilt 
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Distinguished  in  State  v.  Heaton,  23  W.  Ya.  780,  reversing  case 
because  of  instruction  that  i>o88e88ion  of  stolen  property  raises  pre- 
sumption of  guilt. 

War. —  While  no  citizen  can  lawfully  trade  with  a  public  enemy, 
if  he  does  so  by  authorization  of  the  constituted  authorities,  his 
property  is  not  liable  to  seizure,  p.  183. 

Cited  with  approval  in  elaborate  note  on  subject  of  contract  with 
alien  enemies,  in  96  Am.  Dec.  828,  on  this  point 

War. —  In  order  to  Justify  the  destruction  of  private  property  to 
prevent  its  falling  into  the  hands  of  the  enemy,  or  its  impressment 
for  public  use,  the  danger  must  be  immediate  or  the  necessity 
urgent;  therefore,  the  seizure  and  exposure  to  destruction  of  private 
property  by  an  officer,  to  insure  the  success  of  a  contemplated  ex- 
k  pedltion,  is  a  trespass,  pp.  134-135. 

I;  This  holding  has  been  extensively  affirmed  and  relied  upon  as 

/  follows:    Raymond  v.  Thomas,  91  U.  S.  718,  23  L.  485,  holding  order 

of  commanding  officer  in  South  Carolina,  annulling  decree  by  Court 
of  Chancery  of  that  State,  void;  Johnson  v.  Jones,  44  IlL  159,  92 
Am.  Dec.  172,  holding  arrest  of  member  of  disloyal  society  by  au- 
thority of  martial  law,  exercised  at  great  distance  from  seat  of  war, 
illegal  and  deputy  marshals  liable;  Jones  v.  Commonwealth,  1  Bush, 
89,  89  Am.  Dec.  808,  holding  officer  liable  for  seizure  of  slaves  where 
there  was  no  necessity  or  danger  of  their  falling  into  the  enemy's 
hands;  Farmer  v.  Lewis,  1  Bush,  89,  89  Am.  Dec  612,  holding 
seizure  of  hogs  by  military  officer  not  Justifiable,  because  of  disloyal 
sentiments  of  their  owner;  Short  v.  Wilson,  1  Bush,  354,  holding 
action  for  tortious  taking  of  mare  not  transferable  to  Federal 
court  under  act  of  March  8, 1868,  there  being  no  allegation  of  neces- 
sity for  the  taking;  TerriU  v.  Rankin,  2  Bush,  456,  92  Am.  Dec.  501, 
holding  lieutenant  liable  for  rifling  vaults  of  a  bank  under  general's 
orders,  it  not  being  a  proper  act  under  laws  of  war;  Sellards  v. 
Zomes,  5  Bush,  91,  holding  impressment  of  horse  for  pursuit  un- 
justified, because  unnecessary;  Ferguson  v.  Loar,  5  Bush,  698,  hold- 
ing Confederate  soldier's  seizure  of  Federal  officer's  mule  unjusti- 
fied by  necessity  and  Confederate  liable;  Holmes  v.  Sheridan,  1 
DilL  856,  F.  C.  6,644,  in  charge  to  Jury  In  action  for  herd  of  cattle 
seized  to  feed  army;  Campbell  v.  James,  17  Blatchf.  54,  F.  0. 
2361,  holding  public  officer  not  Justified  in  time  of  peace  in  in- 
fringing patent  for  post-office  marking;  The  Onrust,  6  Blatchf.  534, 
F.  C  10,640,  holding  necessities  Justified  impressment  of  vessel,  and 
excused  her  delay  in  executing  charter-party;  Brady  v.  Atlantic 
Works,  4  Cliff.  412,  F.  C.  1,794,  holding  patents  could  not  be  in- 
fringed by  public  officers  in  time  of  peace  for  public  use;  Oary 
Library  v.  Bliss,  161  Mass.  379,  25  N.  B.  95,  7  L.  R.  A.  771,  and 
a.,  holding  that  statute  authorizing  town  trustees  to  take  a  library' 
devoted  to  public  use,  unconstitutional;  Miller  v.  Horton,  162  Ma»^; 
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544,  548,  23  Am.  St  Rep.  863,  856,  26  N.  B.  101,  102,  10  L.  B.  A.  117, 
119,  holding  health  officer  liable  for  killing  healthy  horse  in  belief 
that  it  had  a  contagions  disease;  McLaughlin  v.  Green,  50  Miss. 
465,  holding  necessity  of  destroying  liquor  to  prevent  drunkenness 
among  soldiers,  a  question  for  the  jury;  S.  C,  p.  466,  holding 
seizure  of  liquor  after  active  hostilities  had  ceased  and  martial  rule 
over,  unjustifiable;  Yost  v.  Stout,  4  Cold.  212,  94  Am.  Dec.  198,  hold- 
ing seizure  by  Confederates  of  mule  team  within  Confederate  lines 
unjtistifiable  and  soldiers  liable;  Bowles  v.  Lewis,  48  Mo.  34,  8  Am. 
Bep.  87,  holding  defendant  in  replevin  suit  for  property  sold  to  him 
by  United  States  provost  marshal  would  have  to  show  that  sale 
was  authorized  by  usage  of  war  to  sustain  his  title;  Taylor  v. 
Jenkins,  24  Ark.  342,  88  Am.  Dec  778,  holding  unjustified  sel2;ure 
of  mule  of  dtlsen  residing  within  permanently  established  military 
lines,  not  a  divesting  of  his  title;  Cammeyer  v.  Newton,  94  U.  S.  234, 
24  L.  75,  holding  patent  stUl-water  dam  could  not  be  infringed  by  i 

public  engineer  for  public  use;  Clark  v.  Mitchell,  64  Mo.-567,  hold-  ' 

Ing  that  payment  of  rent  to  provost  marshal,  under  order  of  mili- 
tary commander,  was  no  defense  to  action  on  the  lease,  being  pay- 
ment to  trespasser;  Bryan  v.  Walker,  64  N.  0. 143,  holding  necessity 
for  seiaure  of  wagon  for  transportation  of  soldiers  not  shown  and 
d^endant  Uable;  Bastem,  etc.  Asylum  v.  Garrett,  27  Gratt  173, 
allowing  trover  against  an  asylum  for  food  seized  by  military  au- 
thorities for  its  benefit;  Merrltt  v.  Mayor,  5  Cold.  100,  holding  court 
should  charge  Jury  that  officer's  trespass  on  private  property  for 
benefit  of  third  person  is  Justifiable  only  after  proof  of  its  necessity. 

Cited  in  note  42  Am.  Dec  56,  on  point  that  officer  seizing  property 
for  necessary  purposes  in  time  of  war  not  liable  as  trespasser;  in 
note  87  Am  Dec  500,  on  i>oint  that  property  may  be  destroyed  in 
time  of  war  for  necessary  purposes  without  antecedent  compensa- 
tion; In  note  89  Am.  Dec  612,  613,  quoting  main  case  on  officer's 
civil  liability  to  owner  of  property  seized. 

Distinguished  in  United  States  v.  Irwin,  127  U.  S.  132,  82  L.  102, 
8  S.  Ct  1036,  holding  act  of  July  8,  1886,  did  not  authorize  Court  of 
Claims  to  give  Judgment  for  losses  consequent  upon  refusal  of  com- 
mander to  allow  supply  to  trains  to  enter  hostile  country;  Drehman 
V.  Stifel,  41  Mo.  202,  207,  97  Am.  Dec  271,  275,  holding  under  local 
statute  that  urgent  necessity  for  destruction  of  property  would  be 
presumed  from  proof  of  military  authority,  and  question  not  one  for 
Jury;  Williams  v.  Wickerman,  44  Mo.  486,  holding  purchaser  from 
quartermaster  of  mare  impressed  by  government  to  meet  a  neces- 
sity had  good  title;  Dow  v.  Johnson,  100  U.  8.  169,  25  L.  636,  hold- 
Ihqt  general  not  liable  for  seizure  of  property  in  hostile  country  for 
supply  of  army. 

War  —  Eminent  domain.— An  officer  taking  property  for  pnblle 
ose  in  case  of  an  emergency  is  not  a  trespasser,  bot  the  govern* 
ment  must  make  full  compennition  to  the  owner,  p.  184. 
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Oited  and  applied  in  United  States  t.  Russell,  13  WalL  628,  20 
L.  476,  reimbursing  owner  of  officered  and  manned  vessel  impressed 
daring  the  Rebellion;  note,  42  Am.  Dea  60,  on  point  that  officer 
seizing  property  in  time  of  war  for  necessary  purposes,  not  a  tres> 
passer,  bat  goyemment  liable.  Oited,  obiter,  in  The  Onrast,  6 
Blatchf.  684,  F.  0.  10,540,  holding  delay  in  executing  charter-party 
Jastifled  by  impressment  of  Tessel;  Williams  t.  Wickerman,  44  Mo. 
486,  holding  purchaser  from  quartermaster  of  mare  impressed  by 
government  had  good  title.  Oited,  arguendo,  in  United  States  t. 
Pacific  R.  R.,  120  U.  8.  289,  80  L.  638,  7  S.  Ot  496,  holding  owner 
of  railroad  not  liable  for  cost  of  bridge  destroyed  and  rebuilt  by 
military  necessity;  McLaughlin  t.  Green,  60  Miss.  462,  holding 
officer  liable  for  destroying  liquor  to  prevent  drunkenness  among 
soldiers. 

Distinguished  in  Oammeyer  v.  Newton,  94  U.  8.  284,  24  L.  76» 
holding  patent  for  still-water  dam  could  not  be  infringed  by  public 
engineer  for  public  use;  Brady  v.  Atlantic  Works,  4  Oliif.  412,  F. 
0.  1,794,  holding  government  shipbuilder  not  authorised  to  infringe 
patent  improving  dredging  boat 

War— -Sminent  domain.— A  trader's  etforts  to  save  ftom  loss 
property,  which  has  been  exposed  to  destruction  by  an  officer,  do 
not  constitute  a  resumption  of  possession,  dlscharglnf  the  officer 
fhun  liability  for  the  trespass,  p.  186. 

War— -Public  offloen«— A  military  officer  cannot  justify  bis 
trespass  in  taking  private  property  by  producing  Hie  order  of  his 
Boperior,  p.  187. 

Principle  applied  in  following  citing  cases:  Poindexter  v.  Qreoi* 
how,  114  U.  &  287,  29  L.  192,  6  8.  Ot  912,  holding  treasure,  who 
distrained  property  under  void  tax  law,  could  not  in  action  against 
him  for  detinue,  substitute  State  as  defendant  ousting  court's  juria- 
diction;  Skeen  v.  Monkeimer,  21  Ind.  4,  holding  order  of  superior 
officer  did  not  justify  deputy  provost  marshal  in  imprisoning  a 
dtiaen  upon  suspicion  of  some  crime;  Jones  v.  Oommonwealth,  1 
Bush,  40,  89  Am.  Dec.  609,  holding  provost  marshal  liable  for  seizing 
■laves  under  orders  of  superior,  who  had  no  authority  over  private 
property;  Terrill  v.  Rankin,  2  Bush,  456^  92  Am.  Dee.  601,  holding 
lieutenant  liable  for  rlffing  vaults  of  bank  under  orders  of  general; 
Hogue  V.  Penn,  8  Bush,  666,  96  Am.  Dec  276,  holding  captain  of 
troop  could  not  justify  destruction  of  property  and  use  of  stables 
by  orders  of  his  superior;  Ferguson  v.  Loar,  5  Bush,  694,  holding 
Oonfederate  soldier  could  not  justify  seizure  of  Federal  officer's 
mule  by  order  of  superior  to  recruit  and  mount  a  detachment; 
Beagan  v.  Farmers'  Loan,  etc.,  Oo.,  164  U.  S.  891,  88  L.  1021,  14 
8.  Ot  1062,  holding  action  against  railroad  rate  commissioners  to 
decree  rates  unjust  not  an  action  against  State,  empowering  com- 
missioners; Bstes  V.  Worthington,  24  Blatchf.  844,  80  Fed.  465,  hold* 
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Ing  plea  to  bin  for  inf ringements  that  defendants  acted  as  agents 
of  another,  bad;  Armstrong  y.  Sarannah  Soap  Works,  53  Fed.  126, 
holding  directors  proper  parties  in  action  against  corporation  for  in- 
fringement of  trademark;  Holmes  y.  Sheridan,  1  DllL  857,  F.  0. 
8,644,  in  charge  to  Jnry  in  action  for  herd  of  cattle  seized  to  feed 
army;  Yost  v.  Stout,  4  Cold.  212,  94  Am.  Dec.  IdS,  holding  soldiers 
seising  mnle  team  under  orders  of  superior  office  liable;  Head  t. 
Porter,  48  Fed.  486,  holding  officer  acting  under  gOTemm^it  orders 
liable  for  infringing  cartridge  retractor  patent;  Clark  v.  Mitchellt 
64  Mo.  667,  holding  in  action  for  rent  that  payment  to  provost 
marshal  under  order  of  military  commander  was  no  defense;  Stan- 
ley y.  Schwalby,  85  Tex.  855,  19  S.  W.  267,  holding  army  officers 
occupying  land  under  orders  of  superior  liable  for  illegal  use  and 
occupation;  United  States  y.  Schwalby,  8  Tex.  Ciy.  App.  682,  29 
8.  W.  92,  holding  defendant  commander  of  fort  cannot  in  action  of 
ejectment  oust  State  court's  jurisdiction  by  pleading  the  authority 
of  the  United  States;  Hedges  y.  Price,  2  W.  Ta.  225,  94  Am.  Dec 
511,  holding  plea  of  authority  of  Confederate  goyemment  no  de- 
fense to  action  of  trespass  to  carrying  off  goods;  Nat  Cash  Regis- 
ter Ca  y.  Leland,  94  Fed.  607,  holding  directors  of  corporation 
liable  for  infringements  made  under  their  direction. 

Cited  also  in  elaborate  note  in  21  Am.  Dec.  200,  on  point  that 
process  not  fair  on  its  face  is  no  protection  to  ministerial  officer, 
acting  under  it;  42  Am.  Dec.  55,  on  point  that  all  persons  acting 
under  orders  of  superior  officer  abusing  his  authority  are  liable  as 
trespassers;  in  exhaustlye  note  In  48  Am.  St  Bep.  922,  on  point 
that  agent  cannot  justify  for  tort,  because  done  in  course  of  duties 
by  principal's  direction.  Cited  with  approyal  in  dissenting  opinion 
In  Dow  y.  Johnson,  100  U.  S.  171,  25  L.  637,  majority  holding  gen- 
eral seizing  property  in  hostile  country  for  supply  to  army  not 
amenable  to  courts  of  that  country  to  justify  his  act.  Cited  ex 
exempla  in  dissenting  opinion  in  Beckwith  v.  Bean,  98  U.  S.  803,  25 
L.  187,  majority  holding  eyidence  that  plaintiff,  Illegally  arrested, 
was  guilty  of  another  crime  unknown  to  arresting  officer,  admis- 
sible in  mitigation  of  damages  in  action  for  false  imprisonment 
against  latter.  Cited,  obiter,  in  Christian  Co.  Bank  y.  Bankin,  2 
Duy.  504,  87  Am.  Dec.  607,  holding  destruction  of  courthouse  gaye 
county  cause  of  action  against  soldiers  destroying  it  Cited,  ar- 
guendo, in  The  La  Manche,  2  Sprague,  220,  F.  C.  8,004,  discussing 
what  constitutes  probable  cause  which  will  justify  a  capture. 

Distinguished,  arguendo,  in  Cunningham  y.  Bailroad  Co.,  109 
U.  8.  452,  27  L.  994,  8  S.  Ct  297,  holding  State  a  necessary  party  in 
foreclosure  proceedings  affecting  bonds  issued  by  State.  Distin- 
guished In  Biggs  y.  State,  8  Cold.  87,  91  Am.  Dec  278,  holding 
priyate,  part  of  a  detail  which  is  ordered  to  shoot  a  man,  not  liable 
unless  proyed  to  haye  done  the  killing. 

Federal  courts. —  Where  an  officer  commits  a  trespass  on  priyate 
property  in  a  foreign  country,  the  Circuit  Court  for  any  district  in 
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which  the  defendant  can  be  found  has  jurisdiction  if  the  cttisen* 
ship  of  the  parties  is  diverse,  p.  137. 

Distinguished  In  Ctoolidge  v.  Guthrie.  1  FUpp.  101,  F.  0.  8,185, 
refusing  juridsiction  oyer  action  by  citizen  of  seceding  State,  againat 
purchaser  from  Federal  ofQcer  of  seized  property. 

Appeal  and  eonror.—  The  act  of  1842  does  not  repeal  section  28  of 
judiciary  act  and  does  not  apply  to  judgments  of  this  court,  and,  un- 
der the  eighteenth  rule  of  the  Supreme  Ck>urt,  Interest  will  be 
allowed  on  an  affirmed  judgment  of  the  Oircoit  Oourt,  at  the  rate  of 
6  per  cent,  from  date  when  signed  in  the  Olrcuit  Oourt  until  paid* 
pp.  148,  149. 

Cited  in  Perkins  v.  Foumiquet,  14  How.  832, 14  L.  448,  and  Wasl^ 

ington,  etc,  R.  R.  t.  Harmon,  147  tJ.  S.  589,  87  L.  291,  13  S.  Ot 

663,  refusing  interest  on  judgment  in  action  of  tort  in  Supreme 

'^  .  Oourt  of  DlBtrict  of  Oolumbia.    Cited,  arguendo,  in  West  Wisconsin 

I  By.  Co.  T.  Foley,  94  TJ.  S.  101,  24  L.  71,  laying  down  rule  for  damages 

^  for  suing  out  writ  of  error  merely  for  delay. 

^  Distinguished  in  Metcalf  t.  Watertown,  68  Fed.  868,  84  U.  8.  App. 

107,  allowing  interest  on  yerdict  after  mandate  reversing  judgment, 
until  entry  of  new  judgment. 

Triala. —  In  an  action  of  trespass  against  a  military  officer  for 
loss  of  property  seized  by  him,  trial  court's  charge  to  the  jury  ex* 
amined  and  held  improper,  as  extending  to  weight  and  effect  of 
evidence,  per  Daniel,  J.,  dissenting,  p.  138. 

Cited  with  approval  in  Hunt  v.  Pooke,  1  Abb.  (U.  8.)  658,  F.  0. 
6»895,  laying  down  rules  that  govern  Circuit  Courts  in  granting  a 
new  trial  where  verdict  against  evidence. 

18  How.  160-161,  161-178,  14  L.  91«  BUCKINGHAM  v.  McLBAN. 

Appeal  and  error. —  A  motion  to  dismiss  an  appeal  for  failure 
to  serve  the  citation  on  appeal  must  be  at  the  first  ];K>ssible  term  on 
an  appearance  entered  for  that  purpose,  the  objection  being  waived 
by  a  general  appearance,  p.  151. 

Cited  with  approval  and  followed  in  Chaffee  v.  Hayward,  20  How. 
210,  15  L.  805,  defect  of  clerk's  signing  citation  on  appeal,  instead 
of  judge,  held,  cured  by  general  appearance;  Schwabacher  v.  Wells, 
1  Wash.  Ter.  608,  holding  defective  service  of  notice  of  precipe  cured 
by  filing  joinder  in  error;  Mahany  v.  Kephart,  16  W.  Ta.  618,  holding 
non-resident  defendant  appearing  in  an  action  instituted  by  attach* 
ment,  subject  to  a  personal  judgment;  Renaud  v.  Abbott,  116  U.  S. 
281,  29  L.  680,  6  S.  Ct  1194,  denying  motion  to  dismiss  appeal  for 
defective  service  of  citation  because  not  made  promptly  on  special 
appearance  for  that  purpose;  Pearce  v.  Thackeray,  18  Fla.  677,  hold* 
ing  insufficiency  of  notice  of  proceedings  to  re-establish  lost  judg- 
ment-roll and  execution  waived  by  appearance;  Bank  v.  Bank,  8  W. 
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Va.  391,  holding  defendant  waived  objections  to  defective  process 
by  motions  to  continue  Oited,  obiter,  In  Shepherd  y.  Brown,  80  W. 
Ta.  18,  8  8.  B.  189,  holding  failure  to  serve  notice  to  appear  on 
motion  against  sheHfP,  in  time,  waived  by  general  appearance  and 
eontlnnance. 

Distinguished  in  Carroll  v.  Dorsey,  20  How.  207,  15  L.  804,  hold- 
ing failure  to  fix  return  day  for  writ  of  error  and  to  file  transcript, 
were  jurisdictional  defects  not  waived  by  appellee's  general  appear- 
ance; Moynahan  v.  Wilson,  2  Flipp.  135,  F.  0.  9,897,  holding  that 
flUng  petition  for  removal  does  not  waive  fraud  in  service  of  process; 
Converse  v.  Warren,  4  Iowa,  172,  holding  defective  service  not  waived 
by  general  appearance  and  pleading  after  objection  overruled;  Steele 
V.  Harknesa,  9  W.  Ya.  24^  holding  defendant  proceeding  to  trial, 
after  objectton  to  prooeaa  by  attachment  overruled,  did  not  waive 
•tdection. 

An  appeal  In  equity  brings  up  all  matters  decided  to  appellant's 
prejudice,  Induding  a  prior  decree,  an  appeal  from  which  was  dis- 
mined,  p.  151. 

Cited,  arguendo,  in  Mac^aye  v.  Mallory,  79  Fed.  2,  45  U.  8.  Apix 
741,  holding  order  of  revival  of  suit  not  a  final  appealable  decree. 

Who  may  appeal. —  Where  a  respondent  to  an  assignee's  bill  to 
relieve  stock  from  incumbrances,  sets  up  no  claim  to  the  stock, 
he  cannot  appeal  from  a  decree  for  not  awarding  to  him  what  he 
.  does  not  claim,  p.  164. 

Cited  and  principle  awUed  in  The  William  Bagaley,  6  WaU.  411^ 
18  li.  691,  holding  that  parties  not  parties  to  Utigation  In  District 
Court  in  proceedings  in  priae,  could  not  appeal  from  decree;  Hall 
Co.  V.  Fhinders,  12  Wall.  135,  20  L.  250,  holding  respondent 
who  failed  to  appeal  from  erroneous  part  of  decree  could  not  be 
heard  for  revenal* 

Banloniirtcy. —  Where,  as  in  Ohio,  a  judgment,  by  operation  of 
law,  creates  a  lien  on  the  property  of  the  judgment  debtor,  a  con* 
feaslon  of  Judgment  by  a  debtor,  through  a  power  of  attorney,  la 
equivalent  to  the  debtor's  giving  a  security,  within  the  meaning  of 
•action  2  of  the  bankrupt  act,  pp.  165-167. 

Cited  with  approval  in  Davis  v.  Anderson,  6  N.  B.  R.  149,  7  Fed. 
Caa.  104,  holding  judgment  creditors  must  prove  their  debt  and  f ore- 
doae  under  authority  of  Bankruptcy  Court  just  as  other  secured 
eredlton;  Pauley  v.  Cauthom,  101  Ind.  93,  holding  discharge  of  bankp 
rapt  did  not  relieve  bis  land  from  Uen  of  judgment  antedating  the 
adjudication. 

ZnaolTeoDcy  is  the  simple  inability  to  pay,  as  debts  become  pay« 
abli,p.l67. 

dted  with  approval  In  In  re  Palmer,  8  N.  B.  B.  288  (74),  18  Fed. 
1019,  holding  mortgage  to  credltKHrs  having  notice  of  debtor's  In- 
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ability  to  meet  bis  obligations  TOld;  In  re  Randall,  Deady,  568,  8 
N.  B.  R.  23  (5),  F.  0.  11«551,  holding  debtor  whose  assets,  Hiongh 
nominally  greater  than  liabilities,  would  be  less  than  his  debts  if 
realized  under  legal  process,  insolvent;  In  re  Gay,  1  Hask.  117,  F.  0. 
6,279,  holding  debtor  mortgaging  his  stock  for  its  full  amount,  un* 
able  to  liquidate  his  debts,  insolyent;  In  re  Doyle,  1  Holmes,  04, 
F.  0.  4,060,  holding  trader  relying  on  indulgence  of  his  creditors 
unable  to  meet  his  debts  as  due,  insolvent;  in  charge  to  jury  in 
In  re  Binlnger,  7  Blatchf.  264,  F.  0. 1,420,  defining  **  insolvency,*'  un- 
der section  89,  act  of  1867;  In  re  Walton,  Deady,  443,  F.  O.  17,128» 
holding  that  confession  of  judgment  by  an  insolvent  was  an  act 
of  bankruptcy. 

Bankruptcy.— A  security  Is  given  by  a  debtor  ^In  contemplatloB 
of  bankruptcy,"  within  the  meaning  of  section  2  of  the  bankrupt 
act  of  1841,  where  he  contemplates  an  application  to  be  declared  a 
bankrupt  and  not  merely  insolvency,  pp.  167-160. 

Cited  approvingly  and  applied  in  In  re  Wright,  2  N.  B.  R.  402  (156), 
80  Fed.  Gas.  664,  holding  judgment,  on  note  given  with  warrant  to 
confess  judgment,  obtained  against  debtor  not  known  to  creditor  to 
be  insolvent,  valid;  In  re  Craft,  2  Ben.  221,  F.  C.  8,816,  allowing 
creditors  to  amend  bill  alleging  preference  ^In  contemplation  of  bank* 
ruptcy,**  to  conform  to  proof  of  debtor's  contemplation  of  insolvency; 
In  re  Craft,  6  Blatchf.  179,  F.  C  8,817,  allowing  amendment  to  peti* 
tlon  In  bankruptcy  alleging  confession  of  judgment  in  contempla> 
tion  of  bankruptcy,  to  conform  to  proof  of  contemplation  of  in* 
solvency;  Carr  v.  Hilton,  1  Curt  284,  F.  C  2,486,  holding  title  to 
bankruptfs  lands  fraudulently  conveyed  by  bankrupt  prior  to  pa» 
sage  of  bankrupt  act,  passed  to  assignee;  Lonergan  v.  Foilon,  15 
Fed.  Cas.  804,  refusing  to  set  aside  sale  on  execution  under  judg^ 
ment  bond  given  by  debtor  when  insolvent  but  not  shown  to  have 
been  made  in  contemplation  of  bankruptoy;  United  States  v.  Pusey, 
6  N.  B.  R.  289,  27  Fed.  Cas.  638,  holding  section  44  of  act  of  1867, 
punishing  fraudulent  disposition  by  debtor  within  three  months  of 
bankruptcy  proceedings,  constitutional;  In  re  Wolf  skill,  5  Sawy. 
886,  F.  C  17,930,  refusing  to  withhold  discharge  because  of  alleged 
fraudulent  preference  where  insolvent  debtpr  paid  creditor  fourteen 
months  before  bankruptcy;  Reals  v.  Qulnn,  101  Mass.  266,  holding 
that  to  avoid  mortgage  as  fraudulent  assignee  need  not  show 
present  Insolvency  but  a  contemplation  of  insolvency  sufficient; 
iBtna  Life  Ins.  Co.  v.  Florida,  69  Fed.  086,  82  U.  8.  App.  758,  80 
L.  R.  A.  89,  holding  to  avoid  insurance  policy  contemplation  of 
suicide  must  have  amounted  to  resolution  to  commit  suicide;  Sim- 
mons, etc,  Co.  V.  Kaufman,  77  Tex.  186,  8  S.  W.  286,  construing 
phrase  ''In  contemplati<m  of  assignment"  In  section  0  of  Texas 
assignment  law;  in  elaborate  note  on  this  subject  In  28  Aul  Dee. 
217,  on  this  point  Cited,  arguendo,  in  In  re  Perry,  10  Fed.  Cas.  206^ 
holding  that  payment  by  an  insolvent  trader  of  debt  of  a  creditiv, 
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niises  presnmptioii  of  preference,  bnt  not  proper  test  of  fraud;  In  re 
Wright,  2  N.  B.  R.  (155)  482,  80  Fed.  Oas.  064,  holding  judgments 
obtained  by  creditors  who  had  not  reasonable  cause  to  beUere  debtor 
Insolyent,  yalld. 

Distinguished  in  In  re  Black,  2  Ben.  202,  203,  F.  0.  1,457,  holding 
that  under  act  of  1867,  word  **  Insolyency  **  designed  to  coyer  prefer- 
ences by  debtor  when  unable  to  meet  his  obligations;  Bison  y. 
Knapp,  1  DHL  194  (115),  F^  G.  11,861,  holding  mortage  by  debtors 
yold  under  act  of  1867,  where,  as  reasonable  men,  they  would 
be  aware  of  their  insolyency;  In  re  Lord,  5  N.  B.  B.  830,  15  Fed. 
Gas.  877,  holding  judgment  entered  by  creditor  within  four 
months  of  bankruptcy  petition  and  when  debtor's  insolyency  was 
known,  fraudulent  preference,  though  entered  under  warrant  giyen 
where  debtor  apparently  solyent;  In  re  Locke,  1  Low.  294,  F.  O. 
8,439,  holding  illegal  preference  could  be  made  though  bankruptcy 
not  contemplated,  but  intent  not  proyen;  In  re  Waite,  1  Low.  210, 
F.  O.  17,044,  holding  conyeyance  by  silent  partner  of  whole  interest 
to  actlye  partner  and  mortgage  by  latter  of  entire  stock  to  separate 
creditor  of  each,  where  firm  insolyent,  yold. 

Fraudulent  conveyanceB. —  At  common  law  a  conyeyance  by  a 
debtor  to  a  bona  fide  creditor  was  yalid  though  the  debtor  was  in- 
solyent, and  the  conyeyance  was  made  for  purposes  of  preference, 
p.  167. 

Oited,  arguendo,  in  Jewell  y.  Knight,  123  IJ.  8.  434,  31  L.  193,  8 
8.  Ot  108,  refusing  to  allow  question  of  fraud  in  preference  by  sale 
and  deliyery  of  debtor's  stock  to  be  certified  to  Supreme  Court 

Bankraptey. —  A  judgment  confessed  by  a  debtor  through  a  power 
of  attorney  is  a  security  within  the  second  section  of  banlcruptcy 
act,  and  will  be  deemed  to  haye  been  made  in  contemplation  of  bank-* 
mptcy  and  held  yold  where  the  power  was  giyen  by  the  debtor  when 
toretrieyably  insolyent  and  fifty  days  before  his  petition  in  bank- 
niptcy,  pp.  164-17L 

Oited  and  applied  in  Graham  y.  Stark,  8  Ben.  526,  8  N.  B.  R  361 
(98),  F.  O.  5,676,  holding  debtor  unable  to  pay  her  debts  in  ordinary 
course  of  business  insolyent  within  meaning  of  bankruptcy  act; 
Merchantsf  Nat  Bank,  etc  y.  Truax,  1  N.  B.  R.  545  (146),  17  Fed. 
Gas.  59,  holding  mortgage  by  debtor  unable  to  pay  his  debts,  which 
mortgagee  had  reasonable  cause  to  belieye  inyalid.  Oited,  arguendo, 
Im  IB  n  Watte,  1  Low.  210,  F.  a  17,044,  holding  contemplation  of 
bankruptcy  could  be  presumed  from  mortgage  of  entire  property  of 
Inaolyeat  firm  to  one  creditor  after  dissolution  of  partnership. 

Distinfulshed  in  dissenting  opinion  in  Watson  y.  Taylor,  21  WalL 
880b  22  L.  675,  majority  holding  judgment  on  note  giyen  with  war- 
rant to  confess  judgment  flye  months  before  bankruptcy  petifion, 
yalid. 

Fraudulent  preferences. —  A  fraudulent  intent  in  making  a  pref- 
erence is  presumed  only  from  the  debtor's  own  act  and  his  state  of 
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mind  is  considered  as  it  was  when  he  executed  a  power  to  enter  a 
Indigent  and  not  when  his  creditors  acted  under  the  power,  p.  16d. 

Cited  and  ^plied  in  Armstrong  t.  Bickejf  2  N.  B.  B.  475  (150), 
F.  G.  546,  holding  frandnlent  intent,  in  giving  warrant  lo  oonfess 
Judgment  witiiout  contemplation  of  bankruptcy,  would  not  be  pre- 
sumed from  action  of  creditors  in  maldng  levy  on  day  before  bank- 
ruptcy  petition;  Partridge  v.  Dearborn,  2  Low.  287,  288^  F.  O.  10,785, 
holding  neglect  of  insolvent  trader  to  prevent  rendition  of  Judg- 
ments before  bankruptcy  not  proof  of  fraudulent  preference. 

Usury.*- The  burden  of  proof  is  on  the  party  alleging  usury, 
p.  171. 

Usury. —  The  addition  of  the  current  rate  of  exchange  to  a  legal 
rate  of  interest,  as  compensation  for  discounting  a  bill  payable  at 
another  place,  is  not  a  usurious  transaction,  p.  172. 

Cited  and  principle  applied  in  Curtis  v.  Leavitt,  15  N.  Y.  280, 
holding  bonds  deposited  in  Philadelphia  to  secure  Bnglish  loan  not 
void  as  security  for  usurious  loan;  Churchman  v.  Martin,  54  Ind. 
386,  holding  clause  in  note  providing  for  exchange  and  expenses  of 
collection  not  usurious;  in  exhaustive  note  on  this  subject  in  46 
Am.  St.  Bep.  105,  on  point  that  where  provision  for  exchange  is 
made  in  good  faith  and  not  to  cover  higher  rate  of  interest,  contract 
is  not  usurious. 

Distinguished  in  Buttrick  v.  Harris,  1  Biss.  444,  F.  C.  2,256,  hold- 
ing contract  usurious  where  exchange  was  not  shown  to  have  been 
added  for  benefit  of  maker  of  note. 

Miscellaneous. —  Cited,  Foster  v.  Ames,  1  Low.  817,  F.  C.  4,965, 
holding  that  District  Court  has  power  to  determine  rights  of  several 
mortgagees  on  bill  by  assignee  of  mortgagor,  such  a  bill  not  being 
multifarious;  Bayard  v.  Hargrove,  45  Qa.  353,  erroneous  and  no 
application;  Southern  v.  Fisher,  6  8.  C.  347,  holding  State  court  can- 
not, by  injunction,  interfere  with  exclusive  Jurisdiction  of  Bank- 
ruptcy Courts  over  bankrupt  estates. 

18  How.  161-173,  14  L.  91,  BUCKINGHAM  T.  McLBAN. 

Treated  with  in  13  How.  150-151,  14  L.  90,  Buckingham  t.  Me> 
Lean,  ante. 

13  How.  173-188,  14  L.  100,  HOQAN  T.  BOS& 

Pleading. —  Where  a  plea,  to  a  declaration  on  an  Injunction  b<md, 
averring  a  breach  of  Hie  condition  in  one  count  and  declaring  for  th^ 
penalty  in  a  second  count,  responds  merely  to  tte  first  count,  judf* 
ment  upon  the  second  count,  as  for  default,  la  proper,  pp.  Iffll-tfab 

Cited  with  approval  In  Dwight  v.  Holbrook,  1  Allen,  560,  render- 
ing Judgment  on  second  count  of  declaration,  not  answered,  though 
first  count  demurred  to;  Chapman  v.  Barney,  129  U.  8.  681,  32  Lb 
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801,  9  8.  Ot  427,  holding  court  erred  In  submitting  cause  to  jury 
where,  through  amendments,  declaration  remained  unanswered. 
Olted,  arguendo,  In  Aurora  City  v.  West,  7  WalL  91,  19  L.  46,  hold* 
Ing  that  where  plaintiff  fails  to  take  judgment  on  a  count  to  which 
there  is  bo  plea,  the  general  issue  having  been  withdrawn,  the  count 
win  be  deemed  to  have  been  waiyed. 

18  How.  188-190,  14  L.  106,  OOFFBB  Y.  PLANTBBS'  BANK  OV 

TBNNB88BB. 

Suit  by  assignee.— Federal  court  has  no  jurisdiction,  under 
judiciary  act,  of  a  suit  on  a  note  by  an  assignee,  unless  it  wouM 
have  had  jurisdiction  had  no  assignment  been  made,  but  as  between 
Immediate  indorser  and  indorsee,  where  they  are  citizens  of  differ- 
ent 8tates,  the  Federal  court  has  jurisdiction  independently  of  the 
citizenship  of  the  original  parties  to  the  instrument,  pp.  187-188. 

Cited  and  followed  in  Superior  City  t.  Bipley,  138  U.  S.  97,  84 
L.  918,  11  S.  Ct  289,  holding  acceptance  of  draft  constituted  new 
contract  between  acceptor  and  payee,  and  if  residents  of  different 
States,  Federal  courts  had  jurisdiction;  Jewett  y.  Bradford,  etc. 
Bank,  46  Fed.  802,  holding  Federal  court  has  jurisdiction  over  pro- 
ceeding to  compel  transfer  of  stock;  Williams  y.  Wall,  80  Mo.  821, 
holding  indorsement  of  a  draft  creation  of  a  new  bill  within  gaming 
law,  Wagn.  Stat  861. 

Distinguished  in  Parker  y.  Ormsby,  141  U.  &  86,  86  L.  666,  11  & 
Ot  918,  holding  Circuit  Court  had  no  jurisdiction  over  action  by 
assignee  of  promissory  note  where  payee's  citizenship  was  not 
shown  in  record;  New  Orleans,  etc.,  Co.  y.  Recorder,  etc,  27  La. 
Ann.  298,  holding  transferee  of  note  and  mortgage  not  competent 
to  soe  in  Federal  courts,  his  transferrer  haying  no  such  right;  Shufoid 
y.  Cain.  1  Abb.  (U.  8.)  808»  F.  a  12,823,  holding  Federal  court  no 
jurisdiction  oyer  action  on  non-negotiable  note  where  maker  (de- 
fendant)* payee  and  indorsee  (plaintiff)  were  citizens  of  same  State. 

Liability  of  an  indorser  to  his  immediate  Indorsee  is  a  seyeral 
UabiUty,  and  an  action  against  seyeral  indors^rs  may  be  dismissed 
as  to  an  but  the  last  W*  188-188. 

Cited  and  followed  in  Hawes  y.  Marchant,  1  Curt  147,  F.  C.  64240^ 
allowing  plaintiffs  to  discontlnne  as  to  one  surety  on  a  stotutory 
bond  for  the  liberties  and  judgment  against  the  others. 

Bills  and  notoa. —  By  the  stotutes  of  Mississippi  the  last  indinrsee 
e<  a  noto  baa  the  right  to  sue,  and  to  discontinue  as  to  any  one 
er  Mora  vi  the  makers  or  indorsers  of  a  joint  note,  as  If  It  were  a 
JdBt  and  seyeral  promise^  pp.  189-190. 

18  How.  190-196^  14  L.  106»  WBBM8  y.  OBOBQB. 

Vederal  oourt  —  Suit  by'  assigfnee. —  An  alien,  who,  as  heir  of  a 
mortgagor,  snea  a  third  person  for  damages  for  failing  to  discharge 
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mortgagor's  debts,  as  bo  had  agreed,  whereby  foreclosure  proceed- 
ings were  brought,  may  sue  in  the  Federal  court,  as  he  sues  not  as 
assignee  of  the  debt,  but  for  damages  for  failure  to  discharge  it, 
p.  196L 

An  exosption  to  the  admission  of  a  paper,  not  set  forth  or  an- 
nexed to  the  bill  of  exceptions,  the  ground  of  admission  not  being 
stated*  oyerruled,  p.  190. 

An  exoeption  to  parol  eyldence,  that  a  suit  had  been  brought  can- 
not be  sustained,  where  it  may  haye  been  offered  to  show  demand 
and  payment  of  a  note,  and  not  to  prove  a  record,  p.  197. 

Bill  of  exceptions.—  Where  a  case  is  tried  by  a  judge  without  a 
Jury,  he  acts  as  a  referee  by  consent  and  no  bill  of  exceptions  wHl 
lie  to  his  reception  or  rejection  of  testimony,  though  the  Supreme 
Oourt  win  consider  whether  the  evidence  was  properly  in  the  record 
as  a  basis  for  a  decision,  p.  197. 

Cited  and  applied  in  Burr  v.  Des  Moines  C!o.,  1  WalL  103,  17  L. 
568,  dismissing  case  which  came  up  on  statement  of  evidence  and 
not  of  ultimate  facts;  Martinton  v.  Fairbanks,  112  U.  S.  675,  28  L. 
864,  6  8.  Ot  828,  refusing  to  review  case  where  the  only  exception 
was  to  the  general  finding  for  the  plaintiff  upon  the  evidence  ad- 
duced; Key  West  v.  Baer,  66  Fed.  443,  80  U.  8.  App.  140,  holding, 
where  court  finds  generally,  in  a  case  submitted  without  a  Jury,  the 
losing  party  can  only  have  admission  and  rejection  of  evidence  re- 
viewed; Lynch  v.  Grayson,  5  N.  Hex.  494,  25  Pac.  993,  holding  re- 
fusal to  make  special  findings  where  cause  tried  without  a  jury  not 
■object  to  exception. 

Distinguished  in  WHliams  v.  8outter,  7  Iowa,  440,  holding,  under 
local  statute,  exceptions  allowable  to  admission  or  rejection  of  testi- 
mony whero  case  tried  by  the  eourt;  Wilson  v.  8tate,  16  Ark.  609, 
holding  criminal  issue  cannot  be  tried  by  court  without  a  jury. 

Oo«ta.—- Under  Louisiana  code  heirs  of  an  original  owner,  who 
extinguish  liens  which  defendant  covenanted  to  discharge,  may  re- 
cover costs  eq;>ended  in  extinguishing  the  liens  as  part  of  their 
damages  for  defendant's  failure  to  fulflU  his  contract,  p.  198. 

18  How.  19S-212,  14  L.  Ill,  LORD  T.  OODDABD. 

Xteud— -Deceit. —  In  an  action  for  giving  a  commercial  letter  of 
rsoommendation  with  intent  to  dooeive  there  must  be  proof  of  an 
actual  fraudulent  intent,  and  the  falsity  of  the  contonts  of  the 
lotter  and  carelessness  of  the  defendant  is  not  sufficient,  pp.  210-211. 

Oited,  affirmed  and  followed  in  Merchants^  Nat  Bank  v.  8ells, 
8  Mo.  App.  95,  holding  erroneous  identification  of  an  impostor,  by 
one  deceived  as  to  his  identity,  raised  no  liability  for  loss  resulting 
fhmi  the  identiflcation;  Pennsylvania,  etc.  Life  Ins.  Oa  v.  Mo- 
ehanics*  8av.  Bank,  etc,  73  Fed.  654, 43  U.  &  App.  75,  38  L.  B.  A.  70, 
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and  n.,  holding  statntory  meaning  of  **  misrepresentation  In  bad 
faith**  did  not  embrace  false  statement  made  with. reckless  care- 
lessness bnt  belleyed  to  be  true;  Broadnax  v.  Bradford,  50  Ala.  275, 
holding  a  partner's  false  statements  as  to  the  financial  condition  of 
hto  co-partner,  not  fraudulent  unless  known  to  him  to  be  false  or 
made  with  Intent  to  deceive;  Howland  y.  Carson,  28  Ohio  St  629, 
heading  Judgment  for  damages  for  seduction  of  daughter,  not  a 
debt  arising  out  of  fraud,  and  barred  by  discbarge  In  bankruptcy; 
Biggs  T.  Barry,  2  Ourt  263,  F.  0.  1,402,  heading  In  action  of  trover,  ^ 

to  rescind  a  sale,  actual  expectation,  not  reasonable  expectation,  of 
defendants,  as  to  paying  for  the  goods  was  test  of  fraud;  Rolfes  v. 
Bussellf  5  Or.  402,  rendering  judgment  for  defendant  in  action  for 
damages  for  false  representations  as  to  character  of  land  sold  by 
defendant,  where  jury  failed  to  find  that  defendant  knew  representa- 
tions false;  note  In  6  Am.  Dec.  213,  on  point  that  merchant  making 
commercial  recommendation,  not  responsible  for  its  verity;  note  iji 
6  Am.  Dec.  118,  on  point  that  false  affirmation  of  fact,  Inducing 
purchase,  vitiates  contract,  or  gives  action  for  deceit;  in  exhaustive 
note,  18  Am.  St  Rep.  560,  on  point  that  law  raises  no  presumption 
of  knowledge  from  falsity  of  representation.  Cited  In  dissenting 
opinion  In  Sentman  v.  Gamble,  69  Md.  819,  18  Atl.  61,  majority  hold- 
ing that  a  vendor's  false  representation  as  to  amount  of  acreage, 
having  been  admitted  In  evidence  generally,  was  evidence  of  partial 
failure  of  consideration,  though  not  fraudulent  Cited,  obiter,  in 
Brady  v.  Bvans,  78  Fed.  560,  47  U.  S.  App.  416,  holding  action 
against  bank  directors  for  deceit  for  fraudulent  statements  not 
maintainable  where  dei>osltor  failed  to  allege  that  but  for  the  state- 
ments he  would  have  withdrawn  deposit 

Distinguished  In  Blnstein  v.  Marshall,  58  Ala.  159,  29  Am. 
Rep.  788,  holding  person  causing  credit  to  be  advanced  to  one 
recommended  by  him  as  ''good,"  liable  as  for  a  fraudulent  deceit 
where  he  knew  the  statement  to  be  false;  Wilder  v.  De  Cou,  18 
MtauL  478,  holding  In  action  on  note  that  If  payee  made  false  state- 
ments, falsely  alleging  his  knowledge  of  their  truth,  he  was  guilty  of 
fraud;  Wynne  v.  Allen,  7  Baxt  316,  32  Am.  Rep.  564,  holding  a  de- 
fendant making  a  recommendation  known  to  him  to  be  false  would 
be  Hable  to  person  acting  on  it  to  his  damage;  Claflin  v.  Common- 
wealth Ins.  Co.,  110  U.  S.  95,  28  L.  82,  8  S.  Ct  515,  holding  false  state- 
ments to  Insurer,  made  not  to  deceive  Insurer,  but  to  prevent  exposure 
of  previous  statements  to  commercial  agency,  fraudulent  Denied  in 
Nevada  Bank,  etc.  v.  Portland  Nat  Bank,  69  Fed,  345,  holding 
false  representations  as  to  financial  responsibility  of  another,  reck- 
lessly made,  actionable  fraud  being  Implied.  Criticised  In  note  In 
20  Am.  Dec  449,  stating  later  rule  that  recommendation,  known  to 
be  false,  productive  of  loss,  is  actionable,  though  there  be  no  Intent 
to  decelvsi. 
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IB  How.  212>2ie,  14  L.  117,  MORSBLL  t.  HALL. 

FlMUk — Tallure  to  ]<Hn  In  a  demurrer  to  a  plea  If  a  watver  of 
the  plea,  9.  21S. 

Ball  —  Pleaa. —  In  scire  ftidas  against  ball,  on  a  jodgment  on 
a  promissory  note.  It  is  no  defense  to  plead  payment  of  the  note 
before  judgment,  the  plaintiff's  right  being  established  by  the  Judg* 
ment,  and  the  omission  to  rater  a  formal  judgment  on  such  a  plea 
is  a  mere  formal  imperfection,  p.  210. 

Appeal  and  error* — On  a  scire  facias  a  motion  to  enter  an  ez« 
oneration  of  bail  is  a  collateral  proceeding,  addressed  to  the  equlta* 
ble  discretion  of  the  court,  founded  upon  its  practice,  and  not  sub- 
ject to  writ  of  error,  p.  216. 

Oited  with  approval  in  Oook  t.  Burnley,  11  WalL  078,  20  L.  88, 
refusing  to  reyiew  order  of  lower  court,  supplying  lost  record; 
Steines  t.  Franklin  County,  14  WalL  22,  20  L.  848,  holding  decision 
of  State  Supreme  Ck>urt,  on  motion  for  rehearing,  not  re-examinable 
in  Supreme  Oourt;  United  States  ▼.  Abatoir  Place,  108  U.  S.  182,  27 
L.  120,  1  S.  Ct  171,  holding  refusal  of  motion  that  certificate  of 
reasonable  cause  of  seizure  be  entered,  not  reviewable  in  Supreme 
Oourt;  The  Blmira,  18  Fed.  180,  holding  refusal  to  quash  executloa 
issued  against  sureties  In  admiralty  cause,  not  reviewable  by  Su- 
preme Oourt 

18  How.  218-218,  14  L.  118,  UNITBD  STATUS  v.  M'CULLAOH. 

District  Courts  have  no  jurisdiction  under  the  act  of  1844  over 
cases  presenting  legal  titles  under  British  grants,  th^  jorlsdictioa 
applying  only  to  suits  involving  equitable  and  Inchoate  titles,  p, 

m. 

Notdted. 

18  How.  218-229,  14  L.  U8,  MILLBB  T.  ATT0rBlf. 

A  eertmeate  of  deposit,  payable  to  depositor's  order  en  return 
of  certificate,  being  a  direct  promise  to  pay  a  certain  sum.  Is  a 
negotiable  instrument,  pp.  228-229. 

The  following  citing  cases  afibm  and  rely  upon  this  holding:  Bull 
V.  Bank,  128  U.  &  112,  81  L.  100,  8  a  Ot  84,  holding  bUl  of  ex- 
change payable  In  current  funds,  negotiable;  Armstrong  v.  Amer- 
ican Bxchange  Bank,  188  U.  a  400,  88  L.  757,  10  a  Ct  468,  hold- 
ing an  instrument  signed  by  one  bank,  addressed^  to  another,  sta^ 
ing  that  W.  ft  Oo.  had  deposited  a  certain  sum  for  the  use  of  K.  ft 
Co.,  a  certificate  of  deposit;  Woodruff  v.  Mississippi,  182  U.  a  803, 
40  li.  977, 18  a  Ot  824,  holding  bonds  payable  in  **  gold  coin  of  the 
United  States,^  payable  in  money  of  the  United  States  of  any 
description;  Wheeler  v.  Glasgow,  97  Ala.  704,  11  So.  780,  holding 
certificate  of  deposit  irrevocable  after  indorsement,  and  collectible 
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after  death  of  depositor;  Drake  t.  Markle,  21  Ind.  485,  88  Am.  Dec. 
359,  holding  certificate  of  deposit  payable  in  currency  a  negotiable 
IHTomissory  note;  Fells,  etc..  Say.  Inst.  ▼.  Weedon,  18  Md.  827,  81 
▲m.  Dec  806,  holding  certificate  of  deposit  a  negotiable  instru- 
ment, and  bank  entitled  to  its  surrender  on  demand  of  payment; 
First  Nat  Bk.  v.  Security  Nat  Bk.,  84  Neb.  77,  88  Am.  St  Rep.  021, 
51  N.  W.  808,  16  L.  R.  A.  890,  and  n^  holding  bank  Issuing  certm- 
cate  of  depoatt,  entitled  to  plead  defense  of  f^lure  of  consideratSon* 
against  purchaser  after  maturity,  certificate  being  negotiable; 
Pardee  t.  Fish«  80  N.  Y.  268,  19  Am.  Rep.  177,  holding  indorser  of 
certificate  of  deposit  payable  **in  current  bank  notes'*  liable  as 
on  a  negotiable  note;  Oltiz^is'  Nat  Bk.  v.  Brown,  46  Ohio  St  42, 
4  Am.  St  Rep.  627,  11  N.  B.  800,  holding  certificate  similar  to  that 
dtacaased  in  main  case  negotiable  and  actionable,  upon  loss,  with- 
oat  an  indemnity  bond;  Blckley  t.  Oommercial  Bank,  89  S.  C.  291, 
89  Am.  St  Rep.  727,  17  8.  B.  979,  holding  certificate  of  deposit  like 
a  promissory  note,  and  parol  evidence;  that  though  sigfied  by  man- 
ager, it  was  issued  by  bank,  inadmissible;  Leaphart  v.  Ck>mmercial 
Bank,  46  &  O.  667,  66  Am.  St  Rep.  808,  28  S.  B.  941,  88  L.  R.  A. 
702,  holding  certificate  of  deposit  like  a  promissory  note  and  no 
trust  r^ation  existed  between  depositee  and  depositor;  Klauber  t. 
Biggerstaff,  47  Wis.  666,  82  Am.  Rep.  774,  8  N.  W.  857,  holding 
certificate  of  deposit  payable  in  currency  negotiable;  Brummagim 
T.  Tallant  29  GaL  506,  89  Am.  Dec.  62,  holding  certificate  of  deposit 
payable  on  demand,  a  promissory  note,  against  which  statute  of 
limitations  runs  from  its  date;  Finer  y.  Clary,  17  B.  Mon.  662,  hold- 
ing certificate  of  deposit  payable  in  currency.  Issued  in  Ohio,  in- 
dorsed in  Kentucky,  a  foreign  bill  of  exchange;  Mitchell  y.  Baston^ 
87  Minn.  887,  83  N.  W.  911,  holding  bank's  certificate  of  deposit  a 
promisscnr  note,  and  no  deihand  necessary  to  start  statute  of  Urn- 
itatlons;  Fults  y.  Walters,  2  Mont  167,  holding  certificate  of  de- 
port transferable  as  a  negotiable  instrument  by  deliyery,  without 
indorsement  of  depositor;  Blckley  y.  Bank,  48  S.  C.  533,  21  S.  B. 
888,  holding  parol  eyidence  admissible  to  show  that  certificate  of 
deposit  signed  by  one  as  **  manager,"  was  Issued  by  a  bank; 
Ourran  y.  Witter,  68  Wis.  19,  60  Am.  Rep.  827,  81  N.  W.  708,  hold- 
ing certificate  of  deposit  a  negotiable  promissory  note;  on  this 
point  in  note  in  14  Am.  Dec.  426;  in  note  In  42  Am.  Dec.  577,  on 
point  that  same  rules  goyem  negotiability  of  certificates  of  deposits 
as  of  promissory  notes.  Cited  in  dissenting  opinion  in  Teyis  y. 
Young,  1  Met  (Ky.)  216,  majority  holding  instrument  haying  form 
of  bin  of  exchange,  except  name  of  drawer,  not  actionable,  though 
accepted  and  indorsed. 

Distinguished  in  Renfro  v.  Merch.  Bank,  88  Ala.  427,  8  So.  776, 
holding  certificate  of  deposit  not  negotiable  paper  under  local  stat- 
ute: Hunt  appellant,  141  Mass.  519,  6  S.  B.  557,  holding  national 
bank  certificate  of  deposfl  a*  note,  not  intended  to  circulate  as 
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money,  and,  therefore,  not  illegal  under  revised  statutes;  Llndsey 
T.  McClelland,  18  Wis.  484,  86  Am.  Dec  788,  holding  certificate  of 
deposit,  payable  in  "current  funds,**  not  negotiable.  Denied  in 
Lebanon  Bank  y.  Mangan,  28  Pa.  St  458,  holding  certificate  of 
dei>osit  not  negotiable. 

Statutory  oonstruction. —  Construction  by  Ohio  Supreme  Court 
of  Ohio  statute  defining  negotiable  instruments,  as  to  certificates  of 
deposit,  was  not  followed  by  the  Supreme  Court  in  a  case  arising 

in  Ohio,  pp.  228.  229. 

The  case  is  cited  as  authority  for  the  practice  here  adopted  in 
Talcott  V.  Pine  Grove,  1  Flipp.  124,  F.  C.  18,785,  refusing  to  follow 
decision  of  Supreme  Court  of  Michigan  as  to  validity  under  Bfidii'* 
gan  Constitution  of  statute  authorizing  issue  of  bonds;  dissenting 
opinion  in  Dred  Scott  v.  Sandford,  19  How.  604,  15  L.  788,  ma- 
jority following  decisions  of  Supreme  Court  of  Missouri  as  to  the 
status  under  the  laws  of  Missouri  of  a  slave,  taken  to  a  free  State, 
and  returned  to  Missouri. 

18  How.  229-280,  14  L.  124,  8ALTMABSH  V.  TUTHILIi. 

In  suit  by  indorsee  against  Indorser,  the  drawer  and  drawee  of 
the  bill  are  incompetent  witnesses  to  impeach  their  own  paper  on 
the  ground  of  usury,  and  being  incompetent  to  establish  the  whole 
defense,  are  incompetent  to  establish  a  part,  p.  230. 

Cited  in  note  in  22  Am.  Bep.  94,  on  point  that  indorser  of  negotia- 
ble paper  is  not  competent  witness  to  impeach  its  consideration. 
Distinguished  in  Sweeny  v.  Easter,  1  WalL  178,  17  L.  683,  holding 
testimony  of  special  indorser  for  collection  admissible  to  explain 
the  indorsement 

18  How.  230-244,  14  L.  124,  TYLBR  v.  BLACK. 

aSqulty —1  Fraud.*— Where  a  purchaser  induces  the  owner  of 
land,  ignorant  of  its  location  or  of  his  title,  to  sell  it  for  a  grossly 
inadequate  sum,  by  means  of  fraudulent  representations  as  to  the 
quantity  and  quality  of  the  land,  and  as  to  a  lien  which  he  pro- 
fessed to  have  for  taxes  paid,  the  sale  will  be  set  aside,  pp.  240- 
244. 

Cited  with  approval  in  Jonee  v.  Van  Doren,  180  U.  S.  691,  82  L. 
1079,  9  S.  Ot  687,  holding  that  purchaser  with  notice  from  one  who 
fraudulently  obtained  conveyance  of  dower  right  and  thereby,  be- 
came a  trustee  ex  malefldo,  was  affected  by  the  trust;  Miner  ▼• 
Medbury,  6  Wis.  809,  rescinding  sale  of  timber  land  because  of 
vender's  false  representations. 

18  How.  244-250,  14  L.  18a  CAMPBBLL  ▼.  DOB. 

Appeal  and  error. —  Where  both  parties  in  an  action  of  ^ect- 
ment  in  a  State  court  claim  under  an  act  of  Congress,  either  is 
entitled  to  have  the  Judgment  revised  in  the  Supreme  Court  p.  247. 
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School  lands. —  Under  act  of  1826,  providing  for  selection  of 
school  lands,  where  no  lands  were  ayallahle  In  designated  town- 
ships, the  selection  was  authorized  In  nearest  adjacent  township, 
p.  24a 

Cited  In  Sprayberry  t.  State,  62  Ala.  462»  to  the  same  efTect 

Sehool  laada.—  Where  school  land  In  Ohio  was  selected  and  i«* 
served  from  sale  nnder  act  of  1826,  and  the  selectloB  withdrawn 
under  authority  of  the  commissioner  of  tbe  land  office,  and  entry 
made  by  an  individual  with  notice  of  facts,  the  oonflrmatlon  by 
the  secretary  of  the  treasury  of  the  original  selection,  at  request 
of  the  school  trustees,  left  the  legal  title  In  the  Stale  legislature 
and  no  equity  In  the  entry  man,  p.  249. 

Cited  with  approval  In  Sprayberry  v.  State,  62  Ala.  464,  hold- 
ing that  under  act  of  1826,  mere  approval  by  secretary  of  treasury 
of  school  land  selection,  clothes  State  with  title. 

Denied,  obiter.  In  Oxfmrd  Tp.  v.  Columbia^  88  Ohio  St  06^  hold- 
ing title  to  selected  school  lands  would  pass  to  school  tnistees»  and 
not  to  State. 

18  How.  2S0-261, 14  L.  188,  GIJDNN  ▼•  UNITBD  8TATBS. 

A  private  survey  Is  of  no  value  In  support  of  dalm  under  a 
Spanish  grant,  p.  256. 

Cited  and  followed  In  Waterman  v.  Smith,  18  CaL  416,  holding 
grantee  cannot  enlarge  calls  of  his  concession  by  occupation  or 
cultivation;  Biddle  Boggs  v.  Merced  M.  Co.,  14  CaL  869,  holding 
fraud  not  Inferable,  because  official  survey  of  Mexican  grant 
differed  from  original  private  survey,  which  had  no  binding  force. 

Spanlsli  grants* — In  cases  between  the  United  States  and  In- 
dividuals, Involving  the  validity  of  titles  under  Spanish  grants,  the 
courts  must  proceed  in  conformity  with  law  of  nations,  the  stlpula- 
tkMis  of  the  treaty  under  which  the  country  was  acquired,  the  acts 
of  Ocmgreas,  and  the  ordinances  of  the  government  from  which 
dalm  Is  derived,  p.  287. 

Spanish  grants. —  Where  a  grantee  under  a  Spanish  concession 
falls  to  perform  the  conditions  of  the  grant,  to  populate  and  cultl* 
vate  the  land,  so  that  the  Spanish  governor  would  have  refused  to 
eomplete  the  title,  the  Supreme  Court,  under  the  act  of  1824,  will 
refuse  to  confirm  It,  pp.  268-269. 

Cited  and  followed  In  YUemont  v.  United  States,  18  How.  267, 
14  li.  146,  refusing  to  confirm  concession,  because  of  grantee's 
failure  to  build  road  and  perform  conditions;  Muse  ▼•  Arlington 
Hotel  Co.,  68  Fed.  642,  holding  that  wh^re  Spanish  grant  lequlred 
survey  on  the  ground,  no  title  could  vest  until  survey  and  recMd* 
Ing  of  plat;  Land  Co.  v.  Maxwell  Land  Co.,  189  U.  8.  687,  86  L. 
286, 11  8.  Ct  662,  holding  empressario  grant  In  Mexico  conferred  no 
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title  until  actual  colonization.  Cited  with  approval,  but  not  fol- 
lowed, in  Gunn  y.  Bates,  6  CaL  270,  holding  that  grantee  nndtf 
conditional  Mexican  grant  had  aufflcient  title  to  maintain  eject- 
ment, though  conditionB  of  grant  not  performed.  Oited  in  dissent- 
ing opinion  in  Fremont  t.  United  States,  17  How.  509,  670,  672,  15 
L.  261,  252,  majority  holding  grant  on  condition  of  Inhabitation  not 
forfeited  by  failure  to  perform  condition. 

Distlnguiahed  in  Fremont  r.  United  Statea,  17  How.  550,  15  L. 
245,  holding  Alvarado  grant  on  condition  of  habitation  and  bw> 
Tey,  not  forfeited  by  failure  to  perform  oondltiona;  N.  Y.  Indians 
T.  United  States,  170  U.  S.  17,  42  L.  088, 18  S.  Ot  534,  holding  treaty 
of  1885  conferred  on  Indians  a  present  title  to  land  in  Kansas,  not 
divested  by  their  failure  to  move  there  in  five  years;  Branch  r. 
Mitchell,  24  Ark.  445,  holding  description  in  act  of  1850  sufficiently 
eartain  to  Test  title  in  swamp  lands  in  the  State. 

Spaaiah  grants.— The  politioal  department  alone  could  perfect 
titles  after  the  treaty  of  cession  until  the  act  of  1824  gave  the 
courts  Jurisdiction  to  determine  titles;  and  under  that  act  grantees 
under  Spanish  concessions  could  take  no  steps  after  March  8,  1804, 
to  complete  their  titles,  so  that  grants  are  Judged  as  they  stood 
upon  that  day,  pp.  200-201. 

Oited  and  applied  in  United  States  t.  Parrott,  McAlL  821«  F.  a 
16,098,  holding  that  until  act  of  1851,  political  power  alone  had 
power  to  perfect  titles  to  land  embraced  In  treaty  of  Guadalupe 
Hidalgo. 

18  How.  201-268,  14  L.  188,  HBIBS  OF  DON  OABLOS  xat  YTU^ 
MONT  T.  UNITBD  8TATB8. 

Spanish  grants.— Where  a  grantee  of  a  concession  requiring 
him  to  build  a  road  and  make  an  establishment  upon  the  land,  falls 
to  do  either,  and  takes  no  possession  until  after  the  concession  to 
the  United  States,  aUeglng  as  an  excuse  his  position  as  a  post  com- 
mandant, and  the  hostility  of  the  Indians,  as  the  Spanish  authorl- 
Ues  would  not  hare  confirmed  the  grant,  the  court  wlU  not  do  so^ 
pp.  266-207. 

Oited  with  approTal  In  United  States  t.  Noe,  28  How.  817,  16  L. 
464,  refusing  claim  under  grant  made  under  colonisation  laws* 
where  grantee  failed  for  elcTMi  years  to  take  steps  to  complete  his 
title.  Oited  In  dissenting  opinion  In  Fremont  t.  United  States,  17 
How.  669,  670,  15  L.  261,  majority  holding  grant  on  condition  of 
habitation,  not  forfeited  by  failure  to  perform  condition. 

Distinguished  In  Fremont  r.  United  States,  17  How.  556,  15  L. 
S46^  holding  Alrarado  grant  not  forfeited  by  failure  to  surrey  and 
colonise;  N.  Y.  Indians  r.  United  States,  170  U.  S.  17,  42  L.  933,  18 
&  Ot  534,  holding  present  title  to  lands  in  Kansas,  conferred  on 
Indians  by  treaty  of  1835,  not  diyested  by  their  failure  to  move 
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A  Spanish  grant,  which  cannot  be  located  by  snryey,  Is  not  sub- 
ject to  confirmation,  p.  267. 

Cited  with  approval  in  Muse  r.  Arlington  Hotel  Oo^  68  Fed,  6i4, 
holding  Spanish  grant  of  **  one  square  league  of  land,"  Told;  Ledouz 
T.  Black,  18  How.  475,  K  L.  458,  holding  confirmation  of  land,  spe- 
cific boundaries  of  which  could  not  be  located,  under  a  surreyt  In^ 
operatiye. 

18  How.  268-278,  14  L.  140,  NBVBS  T.  SOOTT. 

Vederal  equity  Jurisdiction. —  Under  the  Oonstitution  and  acts  e< 
Oongress,  Federal  courts  have  general  equity  Jurisdiction  admin- 
istered similarly  in  all  the  States,  and  the  decision  of  the  Georgia 
Supreme  Ck>urt  upon  a  general  question  of  equity,  inyolving  no 
local  usage  or  law.  Is  not  binding  as  authority  upon  the  Supreme 
Oourt,  pp.  271-272. 

Oited  and  relied  upon  in  Bockland  r.  Water  CkK,  86  Me.  57,  29 
▲tL  965,  refusing  to  restrain  a  nuisance  created  by  dam,  where 
remedy  at  law  was  adequate;  Noonan  t.  Lee,  2  Black,  509,  17  L. 
281,  h<dding  District  Oourt  in  Wisconsin  had  no  power  to  direct 
mortgagor  to  pay  unsatisfied  balance  according  to  local  rule; 
Johnston  t.  Boe,  1  McOrary,  165,  1  Fed.  695,  holding  Federal  court 
not  bound  by  local  statute  of  limitations  in  action  by  bank  re- 
oslTer  against  an  estate  for  a  debt  fraudulently  concealed;  Northern 
Pac  B.  B.  V.  St  Paul,  etc..  B.  B.,  2  McOrary,  265.  4  Fed.  692, 
holding  that  whatever  the  powers  of  the  State  court  might  be,  a 
Federal  court  in  chancery  could  substitute  an  Indemnity  bond  for 
an  injunction  from  building  a  railroad  crossing;  Howards  t.  Selden, 
4  Hughes,  810,  5  Fed.  478,  granting  sherilTs  surety,  who  was  forced 
to  satisfy  creditors,  relief  against  deputy  sherilTs  surety,  who  be- 
came solvent,  and  was  primarily  liable,  though  both  sureties  resi- 
dents of  same  State;  Strettell  v.  Ballon,  8  McOrary,  47,  9  Fed.  257, 
holding  Oolorado  statute  could  not  give  Circuit  Oourt  Jurisdiction 
over  bin  for  partition  by  an  owner  of  an  undivided  interest  in  a 
mine;  Orendorf  v.  Budlong,  12  Fed.  26,  holding  Jurisdiction  of  Dis- 
trict Court  to  set  aside  fraudulent  transfer,  not  afTected  by  State 
statute  of  limitations;  Edwards  v.  Davenport,  4  McOrary,  43.  20 
Fed.  762,  refusing  to  follow  decisions  of  Iowa  Supreme  Oourt,  as 
to  responsibility  of  a  lunatic  upon  his  contracts;  Nickerson  v.  A. 
T.,  etc,  B.  B.,  1  McOrary.  384,  80  Fed.  86,  refusing  to  hear  case 
In  equity  upon  stipulation  containing  agreed  facts  and  waiving 
pleadings,  according  to  Kansas  statute;  American  Assn.  v.  Bastem, 
etc  Land  Oo.,  68  Fed.  722,  refusing  to  entertain  partition  suit, 
where  plalntUTs  title  was  disputed,  though  local  statute  permitted 
tt;  Montejo  v.  Owen,  14  Blatchf.  327,  F.  0.  9,722,  holding  answer  to 
complaint  on  a  Judgment  permissible  under  New  York  statute, 
not  allowable  under  revised  statutes;  Breeden  v.  Lee,  2  Hughes, 
488,  F.  O.  1,828,  granting  complainant  injunction  to  stay  execution 
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of  Virginia  Judgment,  tbongb  statute  of  Virginia  afforded  legal 
remedy;  Lamb  t.  Starr,  Deady,  864,  F.  O.  8,021,  holding  that  Oregon 
statute  limiting  suits  in  partition  to  those  in  possession,  did  not  pro- 
hibit suit  for  partition  in  Federal  court  by  one  out  of  possession; 
Blanchard  t.  Sprague,  1  Cliff.  291,  F.  C.  1,516,  holding  parties  not 
competent  witnesses  in  Circuit  Court,  Massachusetts  statute  to  the 
contrary  notwithstanding;  White  t.  Bower,  48  Fed.  188,  refusing 
to  aUow  afllrmatiye  relief  on  an  answer  In  the  nature  of  a  cross- 
bill, conforming  to  Georgia  practice,  bnt  not  to  equity  rules;  Watts 
T.  Camors,  10  Fed.  149,  affirmed  in  115  U.  S.  362,  29  L.  409,  6  S.  Ct 
90,  holding  that  Louisiana  law  awarding  stipulated  penalty  as 
measure  of  damages  for  breach  of  charter-party,  would  not  be  fol- 
lowed; Kirby  y.  Lake  Shore,  etc.,  R.  R.,  120  U.  S.  188,  30  L.  578,  7 
8.  Ct  484,  applying  rule  that  time  will  not  run  In  favor  of  de- 
fendant in  action  for  fraud  until  discovery,  notwithstanding  New 
York  statute,  modifying  rule. 

Cited,  arguendo,  in  Brown  v.  Buck,  75  Bflch.  278, 18  Am.  St  Rep. 
440,  42  N.  W.  828,  5  L.  R.  ▲•  228,  and  n.,  holding  statute  providing 
for  final  decision  of  facts  in  equity  cases  by  JnrlSB,  onoonstitatlonal; 
Bell  V.  Ohio,  etc..  Trust  Co.,  1  Biss.  278,  F.  0.  1,200,  holding  priority 
of  Jurisdiction  between  State  and  Federal  courts  determined  by  date 
of  service  of  process  and  ordering  property  taken  from  Federal 
court's  receiver  to  be  returned  to  him. 

Distinguished  in  Pulliam  v.  PuUiam,  10  Fed.  T8,  F.  C.  11,468a, 
holding  Tennessee  statute  of  limitations  limiting  time  for  presaita> 
Hon  of  claims  against  estates,  binding  on  Federal  courts;  Ashley 
V.  Cunningham,  16  Ark.  174,  holding  heir,  substituted  as  comfdain* 
ant  in  place  of  deceased  ancestor,  in  a  remanded  case,  cofiild  raise 
no  question  in  the  State  court,  decided  by  the  Supreoie  Court 
Cited  in  argument  of  counsel  In  Johnston  v.  Straus,  4  Htighes,  686, 
26  Fed.  67,  distinguished  by  court  following  State  construction  of 
local  statute,  allowing  creditors,  bringing  erectors'  biU,  superior 
rights  over  fund  involved. 

Federal  courts  —  Marriage  settlemeait — The  decision  in  Neves 
▼•  Scott  9  How.  196,  18  L.  102,  that  the  marriage  settlement  there 
considered  was  an  executed  trust  which  would  be  enforced  by  a 
court  of  equity  for  the  benefit  of  complainants,  the  cestuls  que 
trust  iB  adhered  to,  though  inconsistent  with  the  views  of  the  Su- 
preme Court  of  Ceorgia,  pp.  272-278. 

Referred  to  In  Adams  v.  Adams,  21  WalL  196,  22  L.  608,  hold- 
ing a  settlement  to  a  third  party,  ignorant  thereof,  by  a  husband 
for  the  benefit  of  his  wife,  a  trust;  Sullivan  v.  Sullivan,  28  Fed.  Cas. 
866,  construing  rights  of  a  child  under  a  conveyance  by  parent 

18  How.  274-288,  14  L.  148,  DB  FORBST  ▼.  LAWRBNCB. 

Tariff.^- Dried  sheepskins,  with  wool  on,  though  known  to  com* 
merce  as  skins,  have  never  been  dealt  with  In  the  revenue  acta  as 
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■kins,  but  baye  always  been  given  a  specific  designation*  wblcb  will 
control  in  construing  tariff  of  1846,  p.  232. 

Gited  with  approval  in  Swayne  r.  Hager,  18  Sawy.  621,  87  Fed. 
788»  holding  Ohinese  shoes  taxable  under  revenue  law  <^  1883,  as 
manufactures  of  sUk  and  cotton,  and  not  as  wearing  apparel;  In 
re  Blumenthal,  49  Fed.  228,  holding  wooden  pencils,  filled  with 
colored  materials,  and  Imown  as  school  crayons,  are  dutiable  under 
act  of  1883,  as  pencils,  and  not  as  crayons. 

XazifC —  Dried  sheepskins,  with  the  wool  on,  are  not  dutiable  as 
■kliia  under  the  act  of  1846,  but  as  non-enumerated  articles,  p.  282. 

Distinguished  in  Faxon  v.  Russell,  8  Fed.  Cas.  1111,  holding 
webbing  made  of  India  rubber  silk  and  cotton,  taxable  under  act  of 
1868,  as  a  manufacture  of  India  rubber,  not  as  webbing;  Oadwalader 
T.  Zeb,  151  U.  8.  177,  88  L.  118,  14  8.  Gt  290,  holding  commercial 
BigBlficatlon  given  to  small  cups,  saucers,  etc,  as  toys,  would  de-  / 

termine  their  dutiability  under  act  of  1883,  as  toys,  rather  than  as 
earthenware. 

18  How.  283-287,  14  L.  147,  WAL8H  v.  B0GBR8. 

Appeal  and  error. —  An  appellant  must  make  out  a  clear  case  of 
mistake  in  the  court  below,  where  the  8upreme  Oourt  Is  asked  to 
reverse  a  case  on  contested  facts;  the  evidence  in  a  case  of  col- 
llalon  examined  and  decree  affirmed,  pp.  284-287. 

Qted  and  applied  in  The  Grace  Girdler,  7  WalL  204,  19  L.  117, 
refusing  to  reverse  Judgments  of  District  and  Circuit  Gourts  In  a 
edlltalon  ease,  though  8upreme  Court  found  decisions  doubtful;  The 
Jtenlta,  98  U.  8. 889,  28  L.  931,  following  the  same  rule  and  refusing 
to  reverse. 

Distinguished  in  The  Oregon,  65  Fed.  678,  6  U.  8.  App.  581,  re- 
viewing evldoice  In  libel  case  on  charter-party  where  entire  case 
was  reargued. 

Xz  parte  depositions,  under  the  act  of  1798,  without  notice,  are 
misatlsfactory  and  not  fiivored,  and  should  not  be  resorted  to  ex* 
cept  in  cases  of  great  necessity  or  for  formal  proof  of  isolated  facts, 
Pb287. 

Glted  in  Egbert  v.  Gitizens*  Ins.  Go.,  etc,  2  McGrary,  887,  388,  7 
Fb(L  48;  denying  motion  to  suppress  deposition;  Warren  v.  Younger, 
18  Fed.  862,  holding  that  Circuit  Court  sitting  in  Texas  can  order 
dQMMitlons  taken  aeoording  to  Texas  statute. 

Distinguished  in  Bnlwlnkle  v.  Cramer,  80  8.  G.  158,  8  8.  B.  691« 
liftl^ifig  that  under  statute  of  1872,  amending  act  of  1789,  and  re- 
golring  notice  of  taking  deposition,  rules  wiU  be  more  liberally  con- 

stnied. 

HlaceDaneont^— '  CHted,  ex  exemplo,  in  Jackson  v.  The  Magnolia, 
90  How.  290,  15  Jm  911,  on  point  that  District  Court  takes  jurisdle- 
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tlon  oyer  collision  cases  on  navigable  rivers  within  a  State;  In  S 
0.,  at  p.  840,  15  L.  928,  In  dissenting  opinion;  The  Gheeseman  y. 
Two  Ferry-Boats,  2  Bond,  868,  F.  O.  2,633,  on  point  that  District 
Ck>nrt,  in  Ohio,  has  jurisdiction  over  a  seizure  on  the  Ohio  side  of 
the  Ohio  river,  as  over  a  navigable  stream. 

18  How.  287-295,  14  L.  149,  TAYLOR  T.  DOB. 

Trust  deeds. —  Under  Mississippi  laws,  title  derived  from  sale  and 
conveyance  by  a  trustee  under  a  trust  deed  to  secure  a  debt,  re- 
corded subsequently  to  a  judgment  against  the  trustor,  the  sale 
being  subsequent  to  the  execution  on  the  judgment  Is  subject  to 
the  rights  of  the  judgment  creditor.  If  his  execution  was  regular, 
p.  292. 

Olted  and  principle  applied  In  Keller  r.  Myers,  6  8.  O.  16,  hold- 
ing defendant  In  execution  could  acquire  no  further  homestead 
rights  than  he  had,  .by  change  In  homestead  law  after  execution. 

Sxecution. —  Where  a  judgment  debtor  died  after  execution  and 
levy.  It  was  not  necessary  to  revive  the  judgment  against  his  repre- 
sentative by  Bdre  facias  before  Issuing  a  venditioni  exponas,  this 
being  merely  a  continuation  and  completion  of  the  previous  execih 
Hon,  p.  298. 

Olted  and  followed  In  Boyd  v.  Hanklnson,  88  Fed.  879,  holding 
sale  on  execution,  levied  and  tested  against  a  corporation  before  its 
dissolution,  had  after  dissolution,  valid;  8.  O.,  92  Fed.  58,  reversing 
lower  court,  but  ruling  similarly  on  this  question;  Dryer  v.  Graham, 
58  Ala.  626,  holding  under  statute  authorizing  levy  of  fieri  facias 
after  death  of  judgment  debtor,  a  venditioni  exponas  would  Issue 
after  death  of  defendant;  Barber  ▼«  Peay,  81  Ark.  897,  holding  that 
spedflc  lien  fixed  on  land  by  levy  of  execution  during  debtor's  life- 
time could  be  enforced  by  a  venditioni  exponas  against  his  admin- 
istrator, the  judgment  having  been  revived;  Montgomery  v.  Beal- 
hafer,  86  Tenn.  671,  4  Aul  St  Rep.  782,  5  8.  W.  65,  holding  execn* 
tlon  sale  under  execution,  issued  after  debtor's  death,  but  tested 
prior  thereto,  valid. 

Distinguished  in  Mitchell  v.  St  Maxent,  4  WalL  248,  18  L.  828, 
holding  writ  of  fieri  facias  tested  and  Issued  after  death  of  judg- 
ment debtor,  void;  Isaac  v.  8wlft,  10  OaL  82,  70  Aul  Dec  701, 
holding  levy  of  execution  before  expiration  of  judgment,  does  not 
pi^ong  judgment  lien  beyond  statutory  time. 

18  How.  296-807,  14  L.  162,  TBBMLBTT  v.  ADAMa 

The  warehouse  act  of  1846  confined  Importers'  rights  to  deposit 
tiielr  goods  in  public  stores,  to  ports  of  entry,  unless  by  express 
regulation  of  the  secretary  of  the  treasury,  extended  to  ports  of  de- 
livery, pp.  808-807. 

Cited  with  approval  as  announcing  policy  of  warehouse  acts 
in  Barney  v.  Rlckard,  157  U.  &  858,  89  L.  782,  15  &  Ot  645,  hold- 
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lug  protest  against  overcharge  of  duties,  made  after  payment  and 
receipt  of  goods,  though  before  liquidation,  too  late;  Saltonstall 
T.  Rnssell,  152  U.  a  (»1,  88  L.  577,  14  8.  Ot  734,  holding  im- 
porter cannot  recover  dnties  paid  without  protest  to  collector  of  sec- 
ond port  after  payment  to  collector  of  first  port 

Warehoases. —  An  importer  was  not  entitled,  under  the  ware- 
house act  of  1846,  to  deposit  goods  arriving  in  October,  1846,  in  a 
bonded  warehouse  at  a  port  of  delivery  until  the  reduced  tariff  of 
1846  went  into  operation,  but  was  compelled  to  pay  duties  in  force 
at  port  of  entry,  pp.  303-307. 

Duties.^- Where  a  small  balance  on  deposit  for  estimated  duties 
Is  due  the  importer,  which,  when  tendered,  he  refused  to  receive,  a 
Judgment  in  favor  of  a  collector  will  not  be  reversed  until  it  appears 
tiiat  the  balance  Is  wrongfully  withheld,  p.  307. 

18  How.  307-344,  14  L.  157,  PHILADELPHIA,  BTTO.,  B.  B.  00.  J. 
HOWARD. 

Svldenoe  —  Secords. —  To  prove  the  pendency  of  a  writ  In  a 
Maryland  Oounty  Court,  a  copy  of  the  clerk's  docket  entries  is  sufll- 
dent,  the  Maryland  law  requiring  no  formal  records  to  be  made  up 
by  clerks  of  County  Oourts,  p.  831. 

Cited  and  principle  applied  In  In  re  Coleman,  15  Blatchf.  426, 
F.  0.  2,080,  according  to  "Naturalization  Index,"  together  with 
papers,  same  consideration  as  if  a  formal  record;  State  v.  Logan,  38 
Md.  8,  holding  proceedings  and  pleadings  admissible  as  the  record 
i^on  a  plea  of  nul  tiel  record;  Thaw  v.  Ritchie,  186  U.  8.  547,  34 
L.  688,  10.8.  Ct  1044,  holding  minute-book  of  Maryland  Orphans' 
Ooort,  showing  entry  of  order  approving  sale,  competent  evidence  of 
approvaL 

Xrldsnice  —  Piesumption. —  Proof  by  the  proper  officer  of  the 
docket  entry  of  a  cause,  together  with  the  presumption  that  he  has 
done  his  duty  In  making  It  Is  proof  of  the  pendency  of  the  action 
in  the  absence  of  evidence  showing  Its  termination,  p.  332. 

Corpoimtlona  —  Consolidations. —  In  an  action  of  covenant 
against  a  consolidated  corporation,  on  a  contract  executed  by  one 
of  the  united  corporations,  the  plea  being  non  est  factum,  the  cor- 
poration's admissions  at  a  previous  trial,  that  it  executed  the  con- 
tract. Is  admissible  against  the  consolidated  corporation,  pp.  382- 
838. 

dted  and  principle  applied  In  Acres  v.  Moyne,  50  Tex.  625, 
holding  successor  of  railroad  company,  proper  defendant  In  error 
on  appeal  from  Judgment  In  ftivor  of  predecessor;  Stephenson  v. 
T.  Jk  P.  B.  B.  Oo^  42  Tex.  168»  ruHng  similarly  on  fftcts  similar  to 
those  In  Acrea  v.  Moyne,  supra;  Warren  v.  Mobile,  etc.,  B.  B.,  48 
Ala.  586^  allowing  actl<m  for  damages  against  consolidated  corpora^ 
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tion  for  injuries  caused  by  one  of  old  companies;  Miller  y.  Lan* 
caster,  5  Cold.  519,  holding  that  on  merger  of  corporations,  the  new 
corporation  succeeded  to  rights  of  old  corporation,  against  obligors 
on  a  bond;  Oleveland  y.  Oleyeland  C,  0..  etc.,  By.  Co.,  dS  Fed.  129, 
holding  dty  not  estopped  from  setting  up  rights  against  railroads 
consistent  with  railroad's  defense  in  action  against  them  as  licensees 
of  city;  in  note,  79  Am.  Dec.  426,  on  point  that  new  corporation, 
consolidating  seyeral  older  ones,  is  liable  on  contracts  of  older  cor- 
porations. 

Distinguished  in  Powell  r.  North.  Mo.  B.  B.  Co.,  42  Mo.  67,  hold- 
ing deed,  under  special  statute,  of  all  corporation's  property,  did  not 
consolidate,  but  extinguished  it 

Bridenoe. —  Where  a  contract  is  read  to  the  Jury,  on  prima  facie 
proof  of  execution  by  the  plaintifT,  the  burden  of  proof  of  execu- 
tion still  remains  on  the  plaintifT,  the  prima  fade  case  being  re- 
buttable by  defendant,  p.  888. 

Evldenceu —  On  a  plea  of  non  est  factum,  the  deposition  of  a  de- 
ceased witness  testifying  on  behalf  of  defendant  in  another  ac- 
tion to  the  execution  of  the  instrument,  is  admissible  against  the 
defendant,  where  the  parties  in  both  actions  were  practically  the 
same,  though  not  identical,  pp.  834-885. 

Cited  with  approyal  in  Chase  y.  Springvale,  etc.,  Co.,  76  Me.  160, 
holding  deposition  of  deceased  witness  used  at  previous  trial  be- 
tween same  parties,  admissible  by  common-law  rules. 

Sstoppels  —  Pleading. —  Wh^e  a  plaintiff  by  pleading  an  es- 
toppel would  render  his  pleading  demurrable,  as  by  replying  to  a 
plea  of  non  est  factum,  that  on  a  preyious  trial  the  execution  of  the 
Instrument  was  admitted,  he  may  omit  to  plead  the  estoppel  with- 
out waiving  it,  p.  885. 

Cited  and  followed  in  Oockey  r.  Leister,  12  Md.  131,  71  Am.  Dec 
591,  holding  trustee  when  gamisheed  may  object  that  fund  Is  In 
control  of  court,  without  pleading  such  defense  spedally. 

Distinguished  in  Burlington,  etc.,  B.  B.  v.  Harris,  8  Neb.  142,  hold- 
ing estoppel  by  conduct  not  available,  because  not  pleaded. 

Bvidence.— On  plea  of  non  est  factum,  evidence  of  an  under- 
standing, entered  into  prior  to  the  time  when  the  contract  was 
sealed,  and  unconnected  with  the  sealing,  that  the  instrument 
should  be  the  deed  of  the  contractor,  only  on  a  certain  contingency* 
Is  admissible,  p.  884. 

▲  plsa  of  non  est  factum  concludes  to  the  country,  and  as  the 
plaintiff  cannot  reply  with  new  matter,  he  does  not  waive  an  es- 
toppel to  the  plea  by  his  failure  to  plead  It,  p.  886. 

BstoppeL — A  defendant  In  an  action  on  covenant  Is  estopped 
from  alleging  the  non-execution  of  the  contract,  which  In  a  prevlons 
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action  it  maintained  as  Its  deed;  by  snch  allegation  the  defendant 
would  impute  to  Itself  a  fraud  upon  Justice  in  the  previous  trial, 
pp.  337-338. 

Cited  and  principle  followed  in  Smith  y.  Schroeder,  22  Fed«  Caa. 
652,  holding  vendor  inducing  vendee  to  believe  machinery  on  prem- 
ises estopped,  after  its  removal  by  him,  from  claiming  that  title 
passed  by  the  sale;  Gage  v.  Riverside  Trust  Co.,  86  Fed.  998,  grant- 
ing injunction  to  restrain  prosecution  of  suit  In  Bngland,  bill  ad* 
mitting  indebtedness,  thus  estopping  complainant  from  ever  plead- 
ing statute  of  limitations;  Hooker  v.  Hubbard,  102  Mass.  242,  hold- 
ing defendant  estopped  from  denying  validity  of  note,  which  in  a 
former  suit  on  another  note,  he  pleaded  as  in  payment  of  the  latter; 
Hill  V.  Huckabee,  70  Ala.  188,  holding  defendant,  who  in  previous 
suit  alleged  removal  of  former  administratrix,  estopped  from  deny- 
ing vacancy  of  administration;  Luther  v.  Clay,  100  6a.  241,  28  8.  B. 
47,  39  L.  R.  A.  97,  holding  party  dismissing  second  foreclosure  on 
ground  of  pendency  of  first  foreclosure  estopped  in  subsequent  ac- 
tion from  impeaching  first  foreclosure  proceeding;  Gale  v.  ShiUock, 
4  Dak.  189,  29  N.  W.  663,  holding  admission  of  execution  of  instru- 
ments in  original  answer,  competent  evidence  thereof  In  trial  on 
supplemental  answer;  McLaughlin  v.  Doane,  40  Kan.  394,  10  Am. 
St  Rep.  212,  19  Pac.  854,  holding  defendant  in  action  on  note  es- 
topped from  pleading  prior  Judgment  where  in  action  on  that  Judg* 
ment  he  successfully  impeached  its  validity;  Abbott  v.  Wilbur,  22 
La.  Ann.  369,  370,  dismissing  suit  to  annul  judgment  for  want  of 
service  of  citation  which  Judgment  plaintiff  had  pleaded  in  bar  of 
another  action;  Scaggs  v.  Baltimore,  etc.,  R.  R.,  10  Md.  280,  holding 
execution  of  release  signed  by  corporation  could  not  be  denied  on 
trial  when  used  to  establish  competency  of  parties  released  as  wit- 
nesses; Crichton  v.  Smith,  34  Md.  47,  holding  charter-party  ad- 
missible against  appellant,  without  proof  of  its  genuineness,  on 
proof  that  latter  used  it  as  evidence  in  another  cause;  Scanlon  v. 
Walshe,  81  Md.  132,  48  Am.  St  Rep.  494,  31  AtL  500,  holding 
mother  and  adulterer  estopped  from  denying  legitimacy  of  children 
in  distribution  proceedings,  where  in  proceeding  to  change  name 
their  legitimacy  was  admitted  by  them;  Davis  v.  Bush,  28  Mich. 
439,  holding  contractors  receipting  for  partial  payments  "as  per 
contract"  estopped  from  suing  in  quantum  meruit  and  denying 
existence  of  contract;  Bush  v.  Wilcox,  106  Mich.  517,  64  N.  W.  485, 
holding  plaintiff  estopped  from  pleading  a  priw  Judgment  In  bar 
of  a  set-off,  where  defendant  was  not  allowed  to  use  his  set-off  in 
the  prior  action;  LiUy  v.  Menke,  143  Mo.  147,  44  S.  W.  732,  hold- 
ing widow  having  on  flmt  trial  renounced  her  right  to  take  under 
bnaband's  will,  estopped  on  subsequent  appeal  from  renouncing  her 
election;  B.  &  O.  B.  B.  Co.  r.  Vandewarker,  19  W.  Va.  272,  hold^ 
ing  appellants  estopped  from  denying  that  decree  was  superseded 
by  supersedeas  bond  given  for  their  beiteflt;  Davis  t.  Wakelee,  156 
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U.  S.  689,  39  li.  584,  15  8.  Gt  558,  restraining  defendant  from  deny- 
ing validity  of  plaintifTs  Judgment  after  plaintiff's  opposition  to 
his  discharge  in  hankruptcy  was  dismissed*  hecanse  the  debt  was 
merged  In  the  Judgment;  Hichels  t.  Olmstead,  157  U.  8.  201,  39  L. 
672,  15  8.  Ot  581,  holding  defendant  on  bill  to  enjoin  action  on  con> 
tract,  estopped  from  objecting  to  parol  evidence  as  admissible  only 
at  law,  when  in  snit  on  the  contract  the  evidence  was  excluded  npon 
his  objection. 

Cited,  arguendo,  in  Oomwall  v.  Davis,  38  Fed.  883,  4  L.  B.  A.  566^ 
holding  that  bankrupt  who  opposed  proof  of  debt  on  ground  that  It 
would  not  be  barred  by  discharge,  would  be  estopped  from  pleading 
discharge  in  action  on  the  debt. 

Distinguished  in  Holliday  v.  Pickhardt  24  Blatchf.  211,  29  Fed. 
859,  holding  claimant  who  attempted  to  obtain  sole  patent  as  prior 
inventor  not  estopped  in  subsequent  action  from  assailing  patent  for 
want  of  novelty;  Michigan,  etc..  Bank  v.  Bldred,  6  Biss.  374,  F.  0. 
9,528,  holding  defendant  in  assumpsit  on  note  not  estopped  from 
pleading  bar  of  a  Judgment  upon  same  note,  because  plaintiff  non- 
suited in  action  on  that  Judgment;  Fisher  v.  Denver  Nat  Bank,  22 
Oolo.  376,  45  Pac.  442,  holding  no  estoppel  arises  from  position  taken 
in  former  suit  never  terminated  and  between  different  parties; 
Wilson  V.  Watts,  9  Md.  417,  In  opinion  of  trial  court,  reversed  on 
appeal,  holding  complainant  not  estopped  from  disputing  title  of 
respondent  under  deed  executed  by  plaintiff  as  part  of  a  fraud  at 
respondent's  instigation;  People  v.  Stanford,  77  CaL  381,  18  Pac.  90, 
holding  8tate  not  estopped  from  denying  franchise  rights  of  rail- 
road, because  8tate  took  Judgment  in  prior  suit  against  the  corpo- 
ration to  abate  a  nuisance;  Bargamin  v.  Clarke,  20  Gratt  552,  hold- 
ing parties  not  estopped  from  relying  on  title  of  ancestor  as  in- 
dividual, because  in  prior  suit  they  defended  his  title  at  trustee  ac- 
cording to  court's  opinion. 

Olted  by  analogy  and  distinguished  In  8mith  v.  Gale,  144  U.  8. 
625,  36  L.  627,  12  8.  Ct  678,  holding  power  of  attorney  admissible 
In  evidence,  though  legal  effect  denied  by  allegation  of  fraudulent 
execution. 

Deeds  —  Parties.. —  ▲  oorenant  describing  8.  H.  and  H.  H.  as  the 
party  of  the  first  part,  where  the  covenants  are  all  with  "  the  party 
of  the  first  part "  and  not  nominatim,  and  8.  H.  alone  seals  the  deed, 
contains  an  error  demonstrationiB,  and  an  action  on  the  covenant  Is 
rightly  brought  by  8.  H.  alone,  pp.  337-338. 

Olted  with  approval  In  Northwestern,  etc,  Co.  t.  Brant,  69  111. 
661, 18  Am.  Bep.  638,  holding  corporation  liable  on  contract  between 
**  Bi,  of  the  first  part,"  and  its  president  "  of  the  second  part,"  where 
It  was  subscribed  by  the  corporation  by  Its  president 

Distinguished  in  8eymonr  v.  Western  B.  B.,  106  U.  8.  321,  27  L. 
106, 1  8.  Ct  124,  holding  In  action  on  covenant  with  several  parties 
but  only  signed  by  one,  all  must  join. 
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Dopendent  and  independent  covenants. —  ProyislonB  in  a  con- 
tract for  monthly  payments  for  work  done  during  the  month,  and 
for  completion  of  the  entire  work  by  a  certain  day,  held  independent 
coTcnants,  and  the  contractor  allowed  to  recover  for  work  dona 
after  the  date  fixed  for  the  completion  of  the  contract,  p.  339. 

Oited  with  approval  in  concurring  opinion  in  Hambly  v.  Delaware^ 
eta.  By.  Go.,  21  Fed.  556,  558,  holding  failure  to  complete  railroad 
divleion  did  not  deprive  contractor  of  right  to  payment  for  work 
done;  Pollak  v.  Brush  Blectric  Ass.,  128  U.  8.  455,  32  L.  477,  9  8.  Ct 
122,  holding  proof  of  performance  of  covenants  to  transfer  stock  not 
essential  to  plaintiiTB  right  to  recover  for  lighting  furnished. 

Vorfeitures. — The  law  leans  strongly  against  forfeiture,  and  a 
clause  authorizing  one  party  to  forfeit  and  annul  a  contract  will 
not  be  construed  to  give  that  party  power  to  forfeit  the  other  party's 
right  to  compensati<m  for  work  already  done  under  the  contract, 
where  the  right  to  such  forfeiture  is  not  clearly  shown,  pp.  840-841. 

Oited  with  approval  and  relied  upon  in  Hambly  v.  Delaware,  etc.,  \ 

B.  B.  Co.,  21  Fed.  556,  holding  defendants'  breach  of  implied 
covenant  to  permit  contractor  to  proceed  with  work  gave  new 
cause  of  action  where  he  was  willing  to  perform  by  date  fixed  by 
contract;  Lee  v.  New  Haven,  etc.,  B.  B.  Go.,  15  Fed.  Oas.  220,  con- 
struing contract  empowering  receiving  party  to  rescind  if  work  not 
done  diligently  in  its  opinion  to  call  for  reasonable  exercise  of 
Judgment;  Culbertson  v.  Ellis,  0  McLean,  252,  F.  O.  8,461,  charging 
}ury  that  contractor  could  not  recover  damages  for  forfeiture  de- 
clared by  receiving  party  under  honest  but  mistaken  opinion  of  his 
conduct;  United  States  Trust  Go.  v.  Western  Gontract  Go.,  81  Fed. 
460,  64  IT.  S.  App.  99,  holding  rescission  of  contract  with  party 
guaranteeing  debts  of  railroad,  on  deposit  of  bonds,  In  considera* 
tkm  of  control  of  road,  did  not  forfeit  its  vested  rights  In  bonds 
deposited;  Quarrler  v.  Peabody  Ins.  Go.,  10  W.  Va.  680,  681,  27  Am. 
Bep.  684,  686,  holding  insurance  on  entire  property  not  forfeited  by 
sale  of  part,  under  clause  rendering  policy  void,  on  sale  of  any  part; 
Hayes  v.  NashvlDe,  80  Fed.  647,  holding  dty  allowed  to  recover 
damages  under  rescinded  contract  to  take  Its  bonds. 

Whsre  a  eontraetor  eovenants  to  do  the  work  **  In  said  schedule 
mentioned  "  and  the  schedule  provides  for  certain  grading  "  under 
the  directtons  of  the  aiglneer,"  the  contractor  may  recover  for  work 
done,  not  defined  by  the  schedule  but  ordered  by  the  other  party's 
engineer,  p.  841. 

Bamages  —  Contracts. —  Under  a  contract  providing  that  the  con- 
tractor shall  place  excavated  earth  "  where  ordered  by  the  engineer  ** 
ef  the  other  party,  he  may  recover  damage  for  delay  and  expense 
arising  from  failure  to  provide  a  lawful  place  In  a  seasonable  tlmi^ 
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Glted  and  applied  in  McOreery  t.  Qreen,  88  Mich.  180,  holdinf 
suspension  of  payments  to  agent  who  was  to  locate  lands  as  fast  as 
funds  were  provided,  prevented  performance  and  was  a  breach  of 
contract;  Smith  v.  B.  C.  &  M.  B.  B.,  36  N.  H.  404,  holding  failure  to 
furnish  engineer,  under  contract  providing  for  performance  under 
Ills  superintendence,  a  breach  of  contract 

Contracts — Forfeiture. — Where  a  contract  providing  for  monthly 
payments  provides  for  a  detention,  until  the  completion  of  the  con- 
tract, of  15  per  cent,  of  money  due  the  contractor  at  any  time  for 
work  done,  as  Indemnity,  where  the  contract  is  forfeited  and  never 
completed,  only  so  much  of  such  15  per  cent  can  be  retained  as 
will  compensate  loss  and  damage  sustained  through  default  of 
contractor,  pp.  842-344. 

Distinguished,  obiter,  in  Long  Dock  Co.  v.  Mallery,  1i  N.  J.  Bq. 
103,  where  a  peculiar  contract  was  held  to  provide  for  a  forfeiture 

▲  eontractor  is  not  entitled  to  damages  for  delay  caused  by  in- 
junction against  the  corporation  for  which  he  is  working,  unless  Jury 
finds  that  company  did  not  use  due  diligence  to  have  injunction  dla* 
solved,  p.  848. 

An  appellant  cannot  complain  of  an  instruction  substantfatUy  lik« 
one  prayed  for  by  him,  p.  343. 

Damages. —  A  contractor  is  entitled  to  the  difference  between  cost 
of  performance  and  the  contract  price  as  damages  for  unearned 
profits  on  a  contract  fraudulently  terminated  before  its  completion 
by  the  other  party,  p.  344. 

The  citations  collect  a  large  number  of  authorities  affirming  and 
variously  developing  and  applying  this  holding:  Pittsburgh,  etc.* 
Steel  Co.  V.  Hinckley,  17  Fed.  587,  allowing  plaintHTs  profits  on  steel 
rails  undelivered  because  of  -defendant's  breach  of  contract,  as  dam- 
ages; The  Margaret  J.  Sanford,  37  Fed.  152,  allowing  as  damages  for 
detention  of  vessel  market  value  of  earning  capacity  during  period 
of  detention;  Myers  v.  York,  etc^  B.  B.  Co.,  2  Curt  88,  F.  C.  9,807, 
allowing  difference  between  contract  price  and  cost  to  contractor,  as 
damages  for  prevention  of  completion  of  contract;  CarroU,  eta,  Oou 
V.  Columbus  Mach.  Co.,  55  Fed.  452,  3  U.  S.  App.  631,  allowing  as 
damages  profits,  lost  through  vendee's  inability  to  fulfill  contract 
with  third  person,  because  of  vendor's  default;  Louisville,  etc.,  B.  B. 
V.  Hollerbach,  105  Ind.  145,  6  N.  B.  33,  holding  contractor  compelled 
to  suspend  work  through  defauK  of  other  party  entitled  to  damages 
and  interest  on  money  in  addition  to  contract  price,  on  completion  of 
contract;  Wallace  v.  Tumlin,  42  Ga.  471,  allowing  contractor  to  re- 
cover total  contract  price  for  furnishing  water  for  five  years  less 
cost,  on  rescission  of  contract;  Sullivan  v.  McMillan,  26  Fla.  598,  8 
So.  463,  holding  damages  for  breach  of  logging  contract  should  em- 
brace profits,  less  expenses  figured  as  of  time  of  breach  of  contract; 
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Niagara  Fire  Ins.  Ck>.  t.  Greene,  77  Ind.  593,  holding  loss  of  com- 
mlsslons  on  renewed  and  on  new  polldes  proper  element  of  damages 
for  breach  of  contract  to  employ  agent  a  reasonable  time;  Bllsa- 
bethtown,  etc.,  R.  R.  v.  Pottinger,  10  Bush,  188,  holding  contractor 
compelled  to  snspend  throngh  arbitrary  condnct  of  other  party 
conld  recover  nneamed  profits  on  contract:  Morgan  v.  Hefler,  68 
Me.  188,  holding  contractor  entitled  to  dlfTerence  between  cost  and 
contract  price  as  damages  for  suspension  of  contract  to  erect  stable} 
Hale  T.  Trent,  85  CaL  242,  244,  holding  plaintiff  under  contract  to 
deliver  lumber,  terminated  without  his  fault,  entitled  to  difference 
between  cost  of  performance  and  contract  {yrice;  Upstone  v.  Weir, 
54  CaL  126,  holding  plaintiff  entitled  to  difference  between  co«t 
price  and  contract  price  of  iron  work,  not  delivered  because  of  de- 
fendant's breach  of  contract,  as  damages  toir  loss  of  profits;  Black 
V.  Woodrow,  89  Hd.  217,  holding  declaration  alleging  defendant's 
prevention  of  completion  of  contract  to  build  house,  sufildent  to  sup- 
port damages  for  loss  on  uncompleted  part;  Baltimore,  etc.,  R.  B.  v. 
Brydon,  65  Hd.  232,  9  Atl.  181,  allowing  plaintiff,  as  damages  on  in- 
terrupted contract  to  furnish  certain  quantity  of  coal  for  three 
years,  profits  on  undelivered  coal;  Baltimore,  etc,  R.  R.  v.  Stewart, 
79  Md.  499,  29  AtL  966,  allowing  contractor,  prevented  from  conn 
pletlng  bridge,  difference  between  cost  and  contract  price;  Love- 
Joy  T.  Morrison,  10  Minn.  139,  holding  plaintiffs  not  entitled  to  rent 
paid  for  use  of  mills,  as  damages  for  breach  of  contract  to  furnish 
lumber  to  plaintiff  to  be  cut  at  certain  price;  McGreery  v.  Green, 
88  MldL  188,  applying  rule  to  contract  to  locate  specific  quantity  of 
land  for  a  percentage  of  land  located;  Leonard  v.  Beaudry,  68  Mich. 
822,  86  N.  W.  96,  allowing  as  damages  for  breach  of  contract  to 
deUver  logs  and  pay  for  cutting,  difference  between  cost  of 
manufactnre  and  contract  price;  Black  River  Lumber  €k>.  v. 
Warner,  98  Mo.  889,  6  S.  W.  215,  allowing  as  damages  for  breach  of 
contract  to  receive  lumber,  difference  between  cost  and  contract 
price;  Bush  v.  Baltimore,  etc.,  Go.,  88  Md.  668,  41  AtL  1094, 
allowing  as  damages  for  breach  of  contract  to  receive  gravel 
difference  between  cost  of  completion  and  contract  price;  Hutt  v. 
Hfckey,  67  N«  H.  417,  29  AtL  469,  holding  measure  of  damages  fov 
fsihire  to  obtain  timber  profits  enabling  c<mtractor  to  proceed,  was 
difference  between  cost  of  cutting  and  contract  price  and  inddentiU 
loss;  Hoy  v.  Gronoble,  84  Pa.  St.  11,  76  Am.  Dec.  630,  allowing 
plaintiff  what  he  would  have  earned,  as  damages  for  breach  of  con- 
tract to  employ  him  to  farm  on  shares;  Simmons  v.  Brown,  5  R.  I. 
808,  78  AnL  Dec.  68,  allowing  plaintiff  profits  on  goods  he  would 
have  mannfkctored,  as  damages  for  impeding  his  cotton  mill;  Smith 
V.  O'Donnell,  8  Lea,  478,  allowing  as  damages  for  prevention  of 
completion  of  grading  contract  dlffierence  between  probable  cost  of 
completion  and  contract  price;  Nllson  v.  Morse,  52  Wis.  265,  9  N.  W. 
8.  allowing  as  damages  for  prevention  of  completion  of  contract  to 
pull  out   stumps,  profits   which    contractor  wonld  have   realised; 


I 


18  How.  307-344  Notes  on  U.  S.  Beports.  176 

Watson  T.  Gray'B  Harbor  Brick  Go.,  8  Wash.  289,  28  Pac  529, 
tUowlns  as  damages  for  preventing  completion  of  contract  to  dig 
well,  profit  plaintiff  would  have  made;  Patton  y.  Elk  River  N.  Oo., 
18  W.  Ya.  267,  holding  allegations  of  expenses  incurred,  in  declara- 
tion for  damages  for  failure  to  accept  logs  cut  under  contract,  sur- 
plusage; Shepard  v.  Milwaukee  Gas  Light  Co.,  15  Wis.  828,  82  Am. 
Dec  688,  allowing  as  damages  for  failure  to  light  plaintiiTs  place 
of  business,  his  loss  of  profits  from  diminished  custom;  Chicago,  etc, 
B.  R.  V.  Ward,  16  111.  529,  allowing  as  damages  for  failure  to  erect 
cattle  fences  loss  of  profits  on  crop  which  would  have  been  raised; 
Hinckley  v.  Pittsburgh  Steel  Co.,  121  U.  8.  275,  80  L.  970,  7  S.  Ct 
B70,  allowing  as  damages  for  failure  to  accept  rails,  difference  be- 
tween cost  and  contract  price  less  profits  made  by  selling  to  other 
parties;  note,  42  Am.  Dec  49,  on  point  that  profits  which  are  im- 
mediate fruits  of  contract  contemplated  by  parties  are  recoverable 
as  damages  for  breach;  In  elaborate  note  on  subject  of  damages 
for  breach  of  contract  in  67  Am.  Dec.  279,  on  point  that  actual  dam- 
age will  be  allowed. 

Cited. —  Dissenting  opinion  in  Howe  Machine  Co.  v.  Bryson,  44 
Iowa,  167,  majority  refusing  to  allow  prospective  profits  as  damages 
for  breach  of  contract  to  supply  agent  with  machines  to  selL  Ex- 
tended In  Dillon  V.  Anderson,  43  N.  Y.  287,  holding  contractor  on 
rescinded  contract  entitled  to  profits  and  to  cost  of  materials  pur- 
chased for  purposes  of  contract,  not  available  for  general  use; 
Hammond  v.  Beeson,  112  Mo.  198,  20  8.  W.  476,  holding  contractor 
entitled  to  difference  between  contract  price  and  cost  as  damages 
for  profits  and  to  damages  for  costs  in  preparing  for  contract;  Allison 
T.  Chandler,  11  Mich.  558,  allowing  loss  of  profits  as  element  of 
damages  for  trespass  rendering  plaintiff's  store  untenantable.  Ap- 
plied by  analogy  in  ManviUe  v.  Western  Union  TeL  Co.,  87  Iowa, 
219,  18  Am.  Rep.  13,  allowing  as  damages  for  negligently,  delaying 
telegram  difference  In  market  value  between  day  when  hogs  would 
have  arrived  and  day  when  delivered;  Gatling  v.  Newell,  12  Ind. 
125,  allowing  evidence  of  other  similar  sales  for  calculation  of  dam- 
ages for  rescission  of  contract  to  purchase  territorial  patent  rights. 

Limited  in  Waco  Ti^»  B.  R.  v«  Shirley,  45  Tex.  874,  holding 
measure  of  damages  for  prevention  of  completion  of  contract  is 
difference  between  cost  and  contract  price,  less  value  of  present 
payment,  escape  from  anxiety  and  labor,  etc;  Danforth  v.  Tennes- 
see, etc,  B.  B.,  98  Ala.  620,  11  So.  68,  allowing  damages  for  loss  of 
profits  on  Interrupted  building  contract  difference  between  cost  and 
contract  price,  less  value  of  time,  anxiety,  labor,  etc,  saved. 

Distinguished  in  Dolph  v.  Troy,  etc.,  Co.,  28  Fed.  556,  holding 
damages  for  breach  of  contract  to  take  machinea  should  include 
difference  between  market  value  at  time  for  acceptance  and  con- 
tract price;  Piper  v.  Brown,  1  Holmes,  197,  F.  O.  11,181,  refusing 
patentee  as  damages  profits  made  by  Infringer  as  an  incident  of 
trade;  OarroU,  etc.  Go.  v.  Colombus  Mach.  Oo.,  65  Fed  464,  8  IT.  8. 
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Api>.  681,  refusing  as  damages  speculatiye  profits  lost  In  general 
business  of  vendee  through  default  of  vendor  in  furnishing  defective 
machine;  Yellow  Poplar  Lumber  Go.  v.  Chapman,  74  Fed.  455,  42 
U.  8.  App.  21,  holding  vendor  of  lumber  entitled  to  difference  be- 
tween market  value  at  place  of  delivery  and  contract  price,  as 
damages  for  vendee's  breach;  Central  Trust  Co.,  etc.  v.  Clark,  92 
Fed.  296,  refusing  to  allow  railroad  loss  of  profits  caused  by  failure 
to  deliver  machinery  in  contract  time,  where  old  machinery  broke 
down  causing  partial  suspension;  Western  Union  Tel.  Co.  v.  Graham, 
1  Colo.  245,  9  Am.  Bep.  148,  holding  plaintiff  not  entitled  to  damages 
for  profits  or  shipment  of  oil  delayed  because  of  negligence  in  send- 
Ing  telegram;  Butler  v.  Moore,  68  Ga.  784,  45  Am.  Rep.  511,  holding 
plaintiff  not  entitled  to  damages  for  loss  of  prospective  profits  on 
crop  on  breach  of  warranty  for  sale  of  seed;  Schleider  v.  Dielman, 
44  La.  Ann.  471,  10  So.  988,  holding  plaintiff  not  entitled  to  future 
profits  of  bottling  plant,  as  damages  for  breach  of  contract  to  fur- 
nish beer  for  bottling  for  a  certain  period;  Bridges  v.  Stickney,  88 
Me.  869,  holding  plaintiff  not  entitled  to  damages  for  loss  of  profit 
on  contract  with  third  person  caused  by  defendant's  breach  of 
logging  contract;  Stem  v.  Bosenheim,  67  Md.  510,  10  AtL  309,  hold- 
ing drummer  discharged  before  term  of  hiring  ended,  not  entitled  to 
damages  for  loss  of  commissions  on  future  sales;  Western  Union 
TeL  Co.  V.  Semmes,  78  Md.  19,  20  AtL  128,  holding  attorneys  bring- 
ing suit  for  property  on  contingent  fee  of  one-sixth  interest,  entitled 
to  reasonable  compensation,  but  not  the  contingent  fee,  on  purchase 
of  the  property  by  their  clients;  Peshine  v.  Shepperson,  17  Gratt 
488, 94  Am.  Dec.  475,  holding  probable  profits  of  merchant's  business. 
broken  up  by  carrying  off  his  goods,  not  measure,  but  element  in 
ealcniatlon,  of  damages;  Sterling  Organ  Co.  v.  House,  25  W.  Va.  95, 
refnstaig  damages  for  profits  on  future  sales  for  breach  of  contract 
to  ftimlsh  organs  to  plaintiff  for  sale;  Western  Union  Tel.  Co.  v. 
Han,  124  U.  8.  455,  81  L.  483,  8  S.  Ct  580,  refusing  plaintiff  damages 
for  non-d^very  of  message  to  purchase  oil,  which  rose  in  price, 
nothing  showing  that  he  would  have  sold  at  advanced  figure; 
Howard  v.  StlDwell,  etc.,  Hf  g.  Co.,  139  U.  &  206,  85  L.  150,  11  S.  Ct 
008,  refosing  plaintiff  anticipated  profits  from  grinding  com,  as 
damages  for  failure  to  erect  mill;  Cincinnati  Gas  Co.  v.  Western, 
etc.,  Co.,  152  U.  S.  206,  88  L.  413,  14  S.  Ct  526,  holding  plaintiff, 
whose  territorial  selling  rights  were  Invaded,  entitled  as  for  dam- 
ages to  defendantfs  profits,  not  to  profits  plaintiff  might  have  made. 
Miscellaneous. —  Cited  In  Nels  v.  Yocum,  9  Sawy.  25,  16  Fed.  170, 
holding  complaint  alleging  readiness  to  receive  and  pay  for  hops  as 
well  as  a  demand,  sufficient  to  show  plaintHTs  readiness  to  perform; 
Colnmbns,  etc  Co.  t.  Burke,  88  Fed.  685,  refusing  to  reverse  for 
admitting  evidence  not  objected  to  when  offered,  of  waiver  of  terms 
of  contract,  not  specially  pleaded;  McBride  ▼.  Bank,  26  N.  T.  457, 
sRoneona. 

Voi.  V-12 
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18  How.  345-362,  14  L.  173.  VERY  v.  LEVY. 

HortgB.geB  —  Debtor  ^nd  creditor. —  An  agreement  by  a  creditor 
to  receive  specific  articles  In  satisfaction  of  a  mortgage  debt,  will  be 
enforced  In  equity  and  avail  as  a  defense  to  foreclosure.  If  the 
agreement  Is  not  Inequitable  and  Is  based  on  a  valuable  considera- 
tion, and  If  the  debtor  promptly  tenders  performance,  pp.  857-358. 

Cited  and  principle  applied  In  Acker  v.  Bender,  88  Ala.  234,  hold- 
ing executory  agreement  may  constitute  satisfaction  of  chattel 
mortgage;  Mattlz  v.  Leach,  16  Ind.  App.  119,  43  N.  B.  971,  enforeing 
executory  contract  to  sell  promissory  note. 

Distinguished  in  Memphis  t.  Brown,  1  Fllpp.  206,  F  G.  9,415, 
holding  unperformed  agreement  for  a  loan  not  a  discharge  fioai 
obligation  on  bonds;  Stees  v.  liconard,  20  Minn.  609,  holding  evi- 
dence of  owner's  agreement  to  drain  land  not  admissible  as  matter 
in  defense  In  action  for  failure  to  erect  building. 

▲  special  power  is  to  be  construed  strictly  but  not  technically, 
and  win  be  given  the  meaning  which  a  plain  man,  acquainted  with 
the  object  in  view,  attending  reasonably  to  the  language  used,  has 
given  it,  and  thus  a  power  to  trade,  seU  and  dispose  of  a  mortgage 
is  suflldent  authority  for  a  contract  to  accept  goods  In  payment  of 
the  mortgage,  pp.  858-359. 

Glted  and  principle  applied  In  Clements  v.  Macheboeuf,  92  U.  S. 
425,  23  L.  506,  holding  authority  for  deed  executed  under  power  of 
attorney  will  be  presumed;  Reed  v.  Welsh,  11  Bush,  457,  holding 
agent's  construction  of  his  power  as  authorizing  him  to  sell  three 
tracts  of  land  in  gross,  reasonable  and  binding. 

Accord  and  satisfaction. —  An  agreement  to  accept  goods  In  pay^ 
ment  of  a  debt,  and  anticipating  the  tlm«  of  payment  of  the  debt, 
Imports  a  valuable  consideration,  p.  860. 

Cited  and  principle  applied  In  Schwelder  v.  Lang,  29  Minn.  256, 
48  Am.  Rep.  204, 18  N.  W.  84,  holding  agreement  between  malcer  and 
holder  of  note,  to  pay  note  with  less  than  sum  called  for,  a  valid 
accord  executory,  for  breach  of  which,  maker  may  recover  damages; 
Savage  v.  Bverman,  70  Pa.  St  819,  10  Am.  Rep.  680,  holding  agree- 
ment to  let  creditor  take  judgment  and  execution  on  debtor's  lands. 
In  full  payment,  good  defense  to  action  for  balance  of  Judgment 

Accord  and  satisfaction. —  A  debtor  agreeing  to  pay  in  goods, 
having  goods  on  hand  and  set  apart  ready  for  delivery,  on  fftcts  of 
the  case,  not  guilty  of  laches,  pp.  360-861. 

Sqnity  pleading.—  Where  fraud  is  not  charged  In  a  bill  for  fore- 
dosure.  It  cannot  be  availed  of  as  a  defense  to  an  agreement  set  op 
in  the  answer,  unless  tiie  bill  Is  amended,  pQ.  862*-863. 

Cited  with  approval  and  relied  upon  in  Baker  v.  Nachtrleb,  19 
How.  130,  15  L.  531,  holding  on  bill  by  retiring  member  of  Har* 
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mony  Society  for  share  of  the  prox>erty  its  management  could  not  be 
Impeached  for  fraud,  etc.;  Bartol  y.  Walton,  92  Fed.  14,  holding  bill 
for  rescission  of  subscription  contract  on  ground  of  fraud  must  set 
out  specific  facts  constituting  the  fraud. 

Bquity  will  not  convict  a  party  of  fraud  charged  on  the  record 
and  brought  out  for  the  first  time  by  yoluntary  statements  of  wit- 
ness  in  answer  to  no  question,  p.  362. 

Miscellaneous. —  Bef erred  to  in  Very  y.  Watkins,  23  How.  472,  16 
li.  628,  In  proceedings  on  attachment  of  the  property  in  dispute  in 
the  main  case. 

18  How.  868-878,  14  L.  181^  DAY  y.  WOODWORTH. 

Appeal  and  error. —  The  ruling  of  the  trial  court  in  allowing  a 
defendant  In  trespass,  who  pleads  in  Justification,  to  begin  and  con- 
clude in  introducing  eyidence  and  In  argument.  Is  not  the  proper 
subject  of  a  bill  of  exceptions  or  of  a  writ  of  error,  p.  370.  I 

Oited  and  rule  applied  in  United  States  y.  Dunham,  25  Fed.  Oas. 
d88»  in  action  on  debt;  May  y.  International  Loan,  etc,  Oo.,  92  Fed. 
447,  in  action  on  note  and  for  foreclosure  of  attachment  lien;  Lan- 
caster y.  Collins,  115  U.  S.  225,  29  L.  374,  6  S.  Ot  35,  in  action  by 
Indorsee  against  maker;  Schoff  y.  Taithe,  58  N.  H.  503,  in  action  on 
foreign  attachment;  Hilliard  y.  Beattie,  59  N.  H.  464,  in  action  of 
trespass  for  assault  and  battery;  Oheek  y.  Watson,  90  N.  O.  807,  in 
action  of  ^ectment;  Welch  y.  Ck)unty  Oourt,  29  W.  Va.  68,  1  S.  B. 
840^  holding  issuing  of  a  writ  of  c^tiorari  depends  on  a  sound 
Judicial  discretion,  and  a  refusal  of  Oircnit  Oourt  to  award  it  in  a 
proper  case  is  reyiewaUe  by  appellate  court 

Distinguished  In  Heffron  y.  State,  8  Fla.  75,  holding  under  local 
statute  that  ref usid  to  allow  defendant  In  criminal  action  to  dose, 
was  reyerslble  error. 

Olrenlt  Oonrt  nlea. —  As  a  matter  of  practice  the  Circuit  Oourt 
of  Maaaachutetts  may  make  its  own  rules,  and  a  ruling  allowing 
defendant  In  trespass,  pleading  a  Justification,  to  open  and  dose,  la 
not  error  under  those  rules,  p.  870. 

Bzmplarj  damages.*—  In  an  action  of  trespass  for  tearing  down 
plalntUTs  mlUdam,  the  Jury  could.  If  they  found  tiie  Injury  wanton 
and  malldonSt  add,  to  compensatory  damages,  exemplary  damages 
meaaored  by  tiie  enormity  of  the  offense,  p.  871. 

TlM  dtattons  demonstrate  this  to  be  a  leading  case  upon  the  f  ore- 
foing  proposition.  The  caaes  afltaning  and  relying  upon  the  hold- 
tng  are  In  part  aa  follows:  Brown  y.  Memphis,  etc,  R.  B.,  7  Fed. 
6i»  holdliif  railroad  liable  In  exemplary  damages  for  expulsion  of 
passenger  In  eomi^lance  with  an  unreasonable  regulation;  Galena 
T.  Hot  BgitiDgB  R.  B.,  4  McOrary,  882,  18  Fed.  124,  stating  rule  to 
the  Jury  In  salt  for  damages  for  wrongful  expulsion;  Wilson  y. 


\ 


/a  How.  363-373  Notes  on  U.  S.  Reports.  180 

Vaughn,  28  Fed.  231,  plaintiff,  suffering  only  nominal  damage,  al- 
lowed exemplary  damages  for  wilful  refusal  of  county  officiali 
to  levy  a  tax  to  pay  plaintiff's  Judgment  against  county;  Clarke  v. 
American  Dock,  etc.,  Go.,  35  Fed.  480,  allowing  damages  for  wanton 
conduct  of  defendant  In  action  for  false  imprisonment  and  malicious 
prosecution;  Fotheringbam  v.  Adams  Express  Ck>.,  36  Fed.  253,  1 
L.  B.  A.  475,  holding  $20,000  excessire  damages  in  action  for  false 
imprisonment;  Press  Pub.  Go.  y.  Monroe,  78  Fed.  201,  88  U.  S.  App. 
410,  holding  defendant's  wanton  disregard  of  plaintiff's  copyright 
in  publishing  a  poem.  Justified  exemplary  damages,  without  proof 
of  pecuniary  loss;  Missouri,  etc.,  Ry.  y.  Humes,  115  IT.  S.  521,  29  L. 
466,  6  S.  Ot  118,  holding  statute  allowing  double  damages  for 
faHure  to  maintain  cattle  fences,  constitutional;  Barry  y.  Bdmunds, 
116  U.  S.  562,  29  L.  733,  6  S.  Gt  508,  allowing  exemplary  damages 
in  action  of  trespass  for  malicious  seizure  of  property  by  tax  col- 
lector; Denyer,  etc,  Ry.  y.  Harris,  122  U.  8.  609,  80  L.  1148,  7  &  Ot 
1290,  allowing  employee  injured  by  forcible  seizure  of  railway  by 
employees    of    another    railroad    company,    exemplary    damages; 
Minneapolis,  etc,  Ry.  y.  Beckwith,  129  U.  a  86,  82  L.  588,  9  a  Ot 
210,  holding  statute  inflicting  double  damages  for  stock  killed  be- 
cause of  failure  to  maintain  cattle  fences,  constitutional;  Scott  y. 
Donald,  165  U.  S.  87,  88,  89,  41  L.  637,  689,  17  S.  Ot  267,  268,  allow- 
ing exemplary  damages   in   action  against    State   constables   for 
malicious  and  repeated  seizures  of  alcoholic  liquors;  South,  etc,  R. 
R.  y.  McLendon,  68  Ala.  274,  allowing  the  Jury  to  find  whether 
degree  of  negligence  in  failing  to  keep  bridge  oyer  highway  in  re- 
pair was  sufficient  for  exemplary  damages;  Leep  y.  St  Louis  Ry., 
68  Ark.  441.  41  Am.  St  Rep.  183,  25  S.  W.  85.  28  L.  R.  A.  276,  hold- 
ing statute  allowing  discharged  railway  employee,  unless  paid  at  date 
of  discharge,  to  recoyer  for  wages  after  discharge  untif  paid,  constitu- 
tional; and  see  St  Louis  Ry.  y.  Paul,  64  Ark.  98,  62  Am.  St  Rep. 
162,  40  &  W.  708,  87  L.  R.  A.  508,  to  the  same  effect;  Williams  y. 
Williams,  20  Golo.  69.  87  Pac  620,  holding  exemplary  damages  for 
alienating  husband's  affections  recoyerable  though  not  specially  de- 
clared for;  Smith  y.  Bagwell,  19  Fla.  126,  45  Am.  Rep.  18,  holding 
exemplary  damages  recoyerable  in  ciyil  action  for  assault  and 
battery,  though  punishable  criminally;  McAyoy  y.  Wright  25  Ind. 
80,  holding  plaintiff,  purchaser  of  unsalable  tobacco,  entitled  to  dif- 
ference between  market  price  of  tobacco  contracted  for  and  that 
sold  and  punltiye  damages  for  deceit;  Gasey  y.  Hulgan,  118  Ind. 
692.  21  N.  B.  822,  holding  exemplary  damages  properly  allowable 
in  action  for  malicious  slander;  Citizens',  etc,  R.  R.  y.  WiUoeby, 
184  Ind.  570,  83  N.  B.  629,  allowing  exmnplary  damages  for  wanton 
yiolence  In  expelling  passenger. 

Blsewhere  the  cases  which  approye  and  follow  the  sytlabns  prin* 
eiple  are:  Pike  y.  Dilllng,  48  Me.  542,  allowing  exemplary  damages 
for  wanton  assault  and  battery;  Goddard  y.  Grand  Tnmk  Ry.,  97 
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Me.  221,  2  Am.  Rep.  48,  aUowing  plaintiff  exemplary  damages  In 
sum  of  $4,500  for  malicious  assault  and  gross  insult  by  one  of  de- 
fendant's brakemen;  Wilkinson  y.  Drew,  75  Me.  363,  allowing  ex- 
emplary damages  for  negligently  setting  fire*  to  plaintiff's  prem- 
ises; Philadelphia,  etc.,  R.  R.  y.  Larkin,  47  Md.  162,  28  Am.  Rep. 
444,  holding  plaintiff  Justly  expelled  from  cars,  but  with  wanton 
▼lolence,  entitled  to  exemplary  damages;  Kreiter  y.  Nichols,  28 
Mich.  500,  holding  exemplary  damages  properly  allowable  if  de- 
fendant wantonly  disregarded  statute  prohibiting  sale  of  liquor;  M. 
&  O.  R.  R.  y.  Whitfield,  44  Miss.  494,  holding  plaintiff  compelled  to 
alight  at  an  unusual  place  and  Injured  thereby  entitled  to  exem- 
plary damages,  where  no  assistance  was  offered  him  after  his  acci- 
dent; Kllngman  y.  Holmes,  54  Mo.  808,  allowing  parent  exemplary 
damages  for  wanton  battery  of  his  child;  Hopkins  y.  Atlantic,  etc., 
R.  R.,  36  N.  H.  18,  72  Am.  Dec.  293,  allowing  a  husband  exemplary 
damages  in  action  on  the  case  for  Injuries  through  negligence  to 
wife;  Taylor  y.  Grand  Trunk,  etc,  R.  R.,  48  N.  H.  319,  2  Am.  Rep.  j^ 

288,  allowing  exemplary  damages  for  injury  caused  by  defectiye  \^ 

rail;  Norfolk,  etc,  R.  R  y.  Anderson,  90  Ya.  8,  44  Am.  St  Rep.  887, 
17  8.  B.  759,  allowing  passenger  exemplary  damages  for  wrongful 
expulsion;  Heneky  y.  Smith,  10  Or.  863,  45  Am.  Rep.  144,  holding 
•yldence  of  plaintiffs  social  rank  and  circumstances  proper  as 
basts  for  exemplary  damages  in  action  for  assault;  Spellman  y. 
Richmond,  etc,  R.  R.,  85  S.  O.  489,  28  Am.  St  Rep.  866,  14  S.  B. 
960,  allowing  exemplary  damages  in  action  for  wrongful  expulsion 
fh>m  train;  Magee  y.  Holland,  27  N.  J.  L.  97,  72  Am.  Dec  345,  hold- 
ing exemplary  damages  allowable  in  action  for  abduction  of  child; 
Hutchinson  y.  Parker,  64  N.  H.  90,  5  Atl.  660,  holding  exemplary 
damages  allowable  In  action  for  felling  defendant's  trees  across 
plaintUTs  land;  Saunders  y.  Baxter,  6  Heisk.  384,  holding  damages 
hi  libel  suit  should  depend  upon  atrocity  of  defendant's  conduct; 
Thlrkfleld  y.  Cemetery  Assn.,  12  Utah,  82,  41  Pac  565,  allowing 
punltlye  damages  In  action  for  disinterring  body  of  child  from  lot 
■old  to  plaiBtlff;  Mayer  y.  Frobe,  40  W.  Ya.  250,  22  8.  B.  59,  hold- 
tBg  exemplary  damages  allowable  for  malicious  ylolation  of  liquor- 
selling  law,  not  marely  as  compensation,  but  as  punishment;  Scott 
y.  Chesapeake,  etc,  R.  R.,  48  W.  Ya.  489,  27  S.  B.  23L3>  allowing 
punltlye  damages  for  Illegally  refusing  a  passenger  a  ride  on  an 
excursion  ticket;^  Layery  y.  Crooke,  62  Wis.  622,  88  Am.  Rep.  774, 
9  N.  W.  604,  holding  punltlye  damages  recoyerable  by  parent  for 
eednction  of  his  daughter;  Times  Pub.  Co.  y.  Carlisle,  94  Fed.  768, 
769,  allowing  exemplary  damages  for  reckless  libel;  Phelin  y.  Ken* 
defdiiMb  20  Pa.  St  861,  applying  rule  in  action  by  parent  for  seduc- 
tion; In  note  In  27  Am.  Dec  686,  on  point  that  exemplary  damages 
■le  allowable  whereyer  fraud,  malice  or  oppression,  or  aggrayating 
drcumstances  accompany  an  Injury  to  property;  in  note  In  27  Am. 
Dec  680,  on  point  that  exemplary  damages  are  allowable  for 
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malicious  trespass  on  realty;  In  note  In  50  Am.  Dec.  767,  stating  the 
general  rule. 

Applied  by  analogy  In  Beckwlth  y.  Bean,  98  U.  S.  276,  25  L.  128, 
holding  In  action  for  false  Imprisonment,  guilty  conduct  of  plaintiff, 
unknown  until  after  suit  began,  admissible  In  mitigation  of  dam- 
ages. Olted,  obiter,  in  Castro  ▼.  De  Urlarte,  12  Fed.  254,  holding 
action  for  malicious  prosecution  will  lie  where  proceedings  are 
within  Jurisdiction  of  magistrate,  though  invalid;  Brown  y.  Byans, 
8  Sawy.  400,  17  Fed.  914,  where  exemplary  damages  in  aggravated 
battery  case  were  waived. 

Oriticlsed  In  Milwaukee,  etc.,  R.  R.  y.  Arms,  91  U.  8.  493,  23  L. 
876,  refnslng  to  allow  exemplary  damages  for  collision  resulting 
from  gross  negligence  in  absence  of  wilful  misconduct;  Pegram  v. 
Btortz,  81  W.  Ya.  266,  266,  6  S.  B.  510,  holding  in  action  for  selling 
Uquor  to  plaintiff's  husband  that  **  exemplary  damages "  are  com« 
pensatlon  for  mental  anguish,  not  punitive. 

Distinguished  in  Philadelphia,  etc.,  R.  R.  y.  Quigley,  21  How.  213. 
16  Jj.  Tit  holding  Instruction  allowing  Jury  to  assess  punitive  dam- 
ages for  Ubel  erroneous,  there  being  no  evidence  of  malice;  Bank  of 
Arapahoe  y.  Bradley,  72  Fed.  870,  86  U.  S.  App.  519,  holding  puni- 
tive damages  not  recoverable  in  action  for  fraudulently  Inducing 
■ale  of  goods  on  credit  to  another;  Lake  Shore,  etc..  Go.  v.  Prentice, 
147  U.  &  107,  87  L.  101,  18  S.  Ot  263,  holding  railroad  company  not 
liable  for  exemplary  damages  for  unauthorized  wanton  arrest  of 
passenger;  Llenkauf  v.  Morris,  66  Ala.  414,  holding  obligors  on 
sheriff's  indemnity  bond  not  liable  for  exemplary  damages  for  un- 
authorized wantonness  in  making  the  levy;  Murray  v.  Mace,  41  Neb. 
66»  48  Am.  St.  Rep.  669,  59  N.  W.  889,  refusing  exemplary  damages 
for  Injury  to  feelings  In  action  of  trespass  by  ofDcer  in  execution  of 
writ;  Robinson  t.  Superior,  etc,  R.  R.  Ck).,  94  Wis.  848,  59  Am.  St 
Bep.  897,  68  N.  W.  962,  84  L.  R.  A.  206;,  holding  allowance  of  ex* 
«mplary  damages  for  malidous  ejection  from  cars  discretionary 
with  Jury. 

Bzamplary  damages  —  CouximI  f— ■  Whcre^  In  an  action  tot  a 
mallcions  trespass,  the  Jory  adds  to  tha  eompansatory  damages,  ax- 
amplary  damages,  these  latter  depend  on  the  degree  of  the  de- 
fendant's fault,  and  cannot  be  measured  by  plaintiff's  counsel  fees 
sr  other  expenses,  pj^  871*878. 

The  later  cases  which  affirm  and  r^  upon  this  holding  are: 
Teese  t.  Himtingdoo,  28  How.  9,  16  Lb  482,  holding  counsel  f^es 
not  an  element  of  damages  In  action  for  Infringement  of  patent; 
CMrichs  T.  Spain,  16  WalL  281,  21  Lb  46,  refusing  counsel  fees 
as  part  of  damages  caosed  by  Injunction  proceedings;  Flanders  t. 
Tweed,  16  WalL  468,  21  Lb  204,  refnslng  counsel  fMs  as  part  of 
damages  allowed  for  Illegal  selaure  of  cotton  Hy  treasury  agent; 
Huntress  ▼•  Bpsom,  16  Fed.  788,  reusing  to  allow  sveeessfnl  de- 
fendants costs  for  lodging  Jury  sent  out  for  view  of  ground,  allow 
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Ing  traTelling  expenses;  Parker  y.  Bigler,  18  Fed.  Cas.  1115,  dis- 
allowing cojst  of  models  in  Infringement  suit  as  costs;  Bancroft  t. 
Acton,  7  Blatchf.  506,  F.  O.  833,  refusing  counsel  fees  in  action  for 
infringement  and  accounting;  Howell  v.  Scoggins,  48  GaL  357,  hold- 
ing Jury  fixing  damages  for  assault  and  battery  cannot  consider 
plaintiff's  expenses  in  bringing  suit;  Ind.  Journal,  etc,  Go.  y.  Pugh, 
6  Ind.  App-  529,  33  N.  B.  dOO,  holding  counsel  fees  not  recoyerable 
as  damages  in  action  for  libel;  Wallis  y.  Dilley,  7  Md.  240,  hold- 
ing counsel  fees  not  allowable  in  action  on  injunction  bond;  Negroes 
y,  Jones,  10  Md.  331,  construing  words  "  all  reasonable  damages  and 
expenses  "  in  local  statute,  referring  to  trial  of  petition  for  freedom, 
not  to  include  counsel  fees;  Wood  y.  State,  66  Md.  68,  69,  5  Atl.  479, 
holding  counsel  fees  paid  by  plaintiffs  in  obtaining  dissolution  of 
injunction,  not  recoyerable  in  suit  on  injunction  bond;  Kelly  y. 
Rogers,  21  Minn.  153,  holding  counsel  fees  not  allowable  in  action 
for  fraudulently  misrepresenting  date  of  expiration  of  time  for  re-  ^ 

demption  to  Junior  mortgage;  Fairbanks  y.  Witter,  18  Wis.  289,  86 
Am.  Dec.  766,  holding  counsel  fees  not  allowable  either  as  actual  or 
pimitiye  damages  in  action  of  trespass  for  assault;  Strlngfield  y.  n 

Hirsch,  94  Tenn.  432,  45  Am.  St  Rep.  737,  29  S.  W.  611,  holding 
counsel  fees  not  allowable  in  action  on  bond  for  wrongfully  suing 
out  atta<diment  and  injunction;  Hegar  y.  De  Groat,  3  N.  Dak.  857, 
56  N.  W.  152,  holding  counsel  fees  not  an  element  of  damages  in 
ejectment  suit;  Loeb  y.  Mann,  89  S.  G.  471,  18  8.  E.  3,  holding 
counsel  fees  not  allowable  as  damages  in  action  of  claim  and  de- 
liyery;  Landa  y.  Gbert,  45  Tex.  545,  discussing  rule  in  an  action 
for  slander  and  malicious  prosecution;  Burruss  y.  EUneSi  94  Ya.  420, 
26  8.  SL  878^  holding  allowance  of  counsel  fee  in  action  of  trespass 
on  the  case  Improper.  Gited  in  note  by  the  reporter  in  27  Am. 
Rep.  529,  citing  cases  pro  and  contra  on  allowance  of  counsel  fees 
in  actions  of  tort;  in  elaborate  note  in  8  Am.  St  Rep.  158i  on 
point  that  counsel  fees  are  generally  not  allowable  as.  an  element 
of  damages. 


A  Jury  cannot  include  costs  in  their  estimate  of  damages, 
and  must  base  their  yerdict  upon  the  damage  proyed,  without  re- 
gard to  whether  their  yerdict  will  carry  costs  or  not  The  history 
of  the  law  of  costs  discussed,  pp.  372^73. 

Gited  and  the  subject  discussed  in  Strong  y.  United  States,  34 
Fed.  18,  holding  commissioner  of  Gircuit  Gourt  not  entitled  to  fees 
for  drawing  complaints;  Price  y.  Garland,  5  N.  Mex.  100,  4  N.  Mex. 
866,  20  Pac  183,  holding  appellant  not  entitled  to  costs  of  printing 
briefs  on  reyersal;  Lowe  y.  Kansas,  163  U.  8.  85,  41  L.  80,  16  S.  Gt 
1038,  holding  statute  rendering  prosecutor  without  probaUe  cause 
and  acting  maliciously  liable  for  costs,  or  imprtsonment  until  costs 
paid,  constitutional;  State  ex  reL  y.  Board  of  Gommissioners,  14 
Ohio  O.  O.  28,  as  to  costs  In  criminal  proceeding. 
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Bflscenaneoas.—  Olted  in  Jamieson  t.  Ind.  Natural  Oas,  eta,  Co., 
128  Ind.  566^28N.  B.80, 12L.R.A.656^  holding  nse  of  natoral  gas 
proper  subject  of  police  regolation. 

18  How.  878-881,  14  L.  188,  FOWLBB  ▼.  HART. 

Befoxmation  of  contract  In  equity. —  ▲  proceeding  to  correct  a 
description  In  a  mortgage  is  within  the  wdlnary  powers  of  a  court 
of  equity  to  reform  an  instrument  so  as  to  effiect  the  intention  of 
the  parties,  p.  879. 

Oited,  arguendo,  in  Fletcher  ▼•  Ohamberlain,  81  N.  H.  472,  en- 
forcing note  and  warranty  mortgage  according  to  strict  letter, 
parties  not  haTing  sought  reformation. 

Mortgage  sale. —  ▲  judgment  creditor,  holding  a  mortgage,  not 
a  party  to  a  proceeding  by  another  reforming  another  mortgage,  so 
as  to  coyer  the  premises  included  in  the  former  mortgage,  cannot 
assert  his  claim  against  a  purchaser  of  the  property  as  free  from 
incumbrances,  if  he  had  notice  of  the  sale  held  under  authority  of 
the  Bankruptcy  Court,  and  neglected  to  object  to  it,  or  to  claim  the 
proceeds,  p.  880. 

The  Bankruptcy  Court  has  the  pow«r  to  order  the  assignee  to 
redeem  and  discharge  a  mortgage,  or  to  order  the  sale  of  the  prem- 
ises and  to  distribute  the  proceeds  according  to  law,  p.  880. 

Cited  with  approval  in  Sutherland  y.  Lake  Superior  R.  R.,  etc 
Co.,  0  N.  B.  R.  298,  810,  28  Fed.  Cas.  484,  sustaining  power  of  Bank- 
ruptcy Court  to  order  mortgaged  property  sold  free  from  an  incum- 
brances; Clifton  y.  Foster,  108  liass.  288,  4  Am.  Rep.  642,  ordering 
petition  to  enforce  mechanic's  lien  against  owner,  who  had  become 
a  bankrupt,  to  await  action  of  Bankruptcy  Court;  Markson  y. 
Haney,  47  Ind.  86,  ordering  foreclosure  proceeding  instituted  against 
bankrupt  mortgagor  stayed. 

Distinguished  in  Marston  y.  Stickney,  66  N.  H.  886,  ordering  as- 
signee in  bankruptcy  to  appear  in  State  court  in  action  to  foreclose 
mechanic's  lien,  plaintUf  to  proceed,  in  event  of  assignee's  failure 
to  appear. 

18  How.  881-429,  14  L.  189,  HOWARD  y.  INGBR80LL. 

History  of  the  boundary  Unea  of  Oeorgia  discussed  and  held  that 
In  1802,  when  Oeorgia  ceded  her  back  lands  to  the  United  States, 
she  had  Jurisdiction  over  the  whole  Chattahoochee  river,  to  the 
thirty-first  degree  of  north  latitude,  pp.  898-412. 

Cited,  arguendo.  In  Dred  Scott  v.  Sandf ord,  19  How.  606^  16  L. 
742,  holding  statute  prohibiting  person  from  taking  slaves  Into  ter- 
ritory, unconstltuti<maL 

Distinguished,  arguendo,  In  J.  8.  Keator  Lumber  Co.  v.  Boom 
Corp.,  72  Wis.  91,  7  Am.  St  Rep.  866,  88  N.  W.  640,  holding  neither 
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Wisconsin  nor  Ifinnesota  could  exercise  ezclusiye  Jurisdiction  oyer 
the  St  Oroix  rlrer,  forming  boundary  between  them. 

A  colonial  claim  to  an  extension  ot  boundary  was  not  complete 
without  a  patent,  or  a  proclamation  for  a  patent,  p.  407. 

XntsmatloBal  law — VaTlgable  rlTers. —  Where  the  State  eC 
Georgia  ceded  her  territory  on  one  side  of  the  river  Chattahoochee 
to  the  United  States  for  the  formation  of  a  new  State,  she  re- 
tained the  entire  river  within  her  domain,  and  did  not,  according  to 
Hie  law  of  nations,  yield  a  co-equality  of  soil  and  Jurisdiction  in  the 
river,  p.  412. 

Distinguished  In  Boston  v.  Richardson,  18  Allen,  157,  holding  deed 
of  lot  bounded  **  with  the  street "  carried  fee  to  middle  of  street 

Vavigable  rlTers. —  The  flrst  article  of  cession  by  Georgia  to  the 
United  States,  defining  the  western  boundary  of  Georgia  as  **  running  j 

up  the  river,  and  along  the  western  banlc  thereof,"  fixed  the  boundary 
as  the  fast  land  confining  the  river  in  its  bed  In  its  whole  width  I 

lnd^;»endently  of  tides  or  high  and  low-water  lines,  and  the  United  > 

States  did  not  take  to  the  middle  of  the  river,  pp.  413-41& 

Olted  with  approval  In  People  v.  Supervisors,  125  111.  24,  26,  17 
N.  SL  158, 154,  holding  description  **  thence  down  on  the  left  bank  of 
said  creek,"  established  boundary  line  on  the  bank  of  the  creek; 
Grand  Rapids,  etc.  Go.  v.  Helsel,  88  Mich.  78,  81  Am.  Rep.  814, 
holding  grantee  of  deed  describing  land  as  '^running  north  on  the 
Une  of  said  Seward  street"  not  entitled  to  recover  against  railroad 
for  nuisance  resulting  ftrom  misuse  of  street;  Hughes  v.  Provi* 
dence,  etc^  R.  R.,  2  R.  L  514,  holding  deed  describing  land  as  run- 
ning "by  westerly  side  of  back  street"  carried  no  part  of  street 
Olted,  obiter.  In  Jones  v.  Water  Lot  Co.,  18  Ga.  542,  holding  grant 
on  Chattahoochee  river  carried  grantee  to  opposite  bank. 

Cited  In  dissenting  opinion  in  Dred  Scott  v.  Sandf  ord,  10  How. 
607, 15  Lb  784,  discussing  effect  of  South  Carolina  cession. 

Distinguished  in  St  Joseph,  etc,  Co.  v.  Devereux,  41  Fed.  17, 
holding  that  act  of  1836  extending  boundary  of  Missouri  to  Missouri 
Hver,  fixed  It  In  center  of  river;  Brophy  v.  Rlcheson,  187  Ind.  120, 
86  N.  B.  426,  holding  conveyance  **  along  margin  of  the  lake  •  •  • 
eoEtendlng  to  edge  of  lake  at  low-water  mark,"  excluded  bed  of  lake 
and  grantee  not  riparian  owner;  McManus  v.  Carmichael,  8  Iowa,  * 

S2;  04,  bidding  that  riparian  proprietor  on  Mississippi  owns  only 
to  hl^water  mark;  Cooley  v.  Golden,  52  Mo.  App^  288,  holding  act 
eC  1886  extending  Jurisdiction  of  Missouri  over  lands  between  west- 
em  boundary  and  Missouri  river,  established  State  boundary  in 
center  of  river. 

Qraats  of  land  bounded  by  sea  or  by  navigable  rivers,  where 
tlie  tide  ebb  and  flows,  extend  to  high-water  nuLtk,  and  the  shores 
below  common  high-water  mark  belong  to  State  In  which  situated, 
per  Nelson,  J.,  p.  421. 
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Olted  with  approval  in  Shlvely  v.  Bowlbjt  152  U.  8.  25,  88  L.  MX, 

14  S.  Ot  657,  snmmarizing  law  of  different  States  as  to  rights  of 
Individuals  In  lands  under  tide  waters. 

Boundaries  —  Havigable  rivers. —  Where  land  adjoining  a  river 
fa  described  by  a  course  from  a  monument  on  the  bank  up  or  down 
tlie  river  to  another  monument,  the  boundary  line  fellows  the 
meanderings  of  the  river,  and  the  grantee  takes  to  the  middle  of 
the  river,  per  Nelson,  J.,  p.  422. 

Cited  and  applied  in  St  Joseph,  etc.,  Go.  v.  Devereuz,  41  Fed.  16, 
holding  act  of  1836  extending  boundary  of  Missouri  to  the  Missouri 
river,  fixed  it  in  the  center  of  the  river;  Cox  v.  Freedley,  83  Pa.  St 
128,  75  Am.  Dec  686,  holding  description  in  deed  "  along  the  N.  B. 
side  of  Egypt  street,"  carried  to  middle  of  street  Cited,  obiter.  Is 
Jones  V.  Water  Lot  Co.,  18  6a.  542,  holding  riparian  proprietor  of 
grant  bounded  by  Chattahoochee  entitled  to  claim  to  the  opposite 
banlc 

In  the  cession  of  1802,  Georgia  reserved  to  herself  the  per- 
manent river  bed  of  the  Chattahoochee  as  covered  by  water  at  its 
usual  stage,  but  high  bluff  or  banks  touched  only  by  the  riv« 
when  swollen  with  freshets  or  floods,  were  not  included,  per  Nel- 
son, J.,  pp.  423-424. 

Cited  and  followed  in  Houghton  v.  C  D.,  etc.  By.,  47  Iowa,  872, 
holding  high-water  mark  as  line  between  riparian  proprietor  on 
Mississippi  and  public  is  co-ordinate  with  limit  of  river*bed  as  fixed 
by  land  not  subject  to  agriculture. 

Distinguished  In  Boston  v.  Bichardson,  18  Allen,  167,  holding  deed 
of  lot  bounded  *'  with  the  street  carried  fee  to  center  of  street" 

Biparian  owners  have  equal  rights  to  a  usufruct  of  the  waters  of 
an  adjacent  stream,  and  no  proprietor  has  the  right  fb  use  the  water 
to  the  prejudice  of  other  proprietors,  above  or  below,  unless  through 
prior  right  to  diversion,  per  Nelson,  J.,  p.  426. 

Cited  with  approval  in  Union  M.  &  M.  Co.  v.  Danberg,  2  Sawy. 
467,  F.  C  14,370,  holding  true  test  of  reasonable  use  is  whether  U 
works  damage  to  the  common  right,  not  to  an  exclusive  right  to  all 
the  water. 

The  banks  of  a  river  are  those  elevations  of  land  which  confine 
the  waters  when  they  rise  out  of  the  bed;  the  bed  is  the  soil  usually 
eovered  by  water  distinguishable  by  the  character  of  the  soil  or 
vegetation,  the  natural  appearance  of  the  bank  and  bed  respectively, 
fixing  the  line  of  high  or  low-water  mark,  per  Curtis,  J«,  pp.  ^27-42& 

dtod  wlHi  approval  In  St  Louis,  etc.  By.  v.  Bamsey,  68  Ark.  822, 
22  Am.  St  Bep.  199, 18  &  W.933,8  L.B.  A.661,  and  n.,holding  gravel 
bar  in  navigable  river  not  alluvion»but  part  of  bed;Lux  ▼«  Haggitt,69 
Cat  419,  10  Pac  770,  holding  evidence  of  existence  of  watercourse 
and  channel  after  trial  commenced  admissible;  Wels  v.  Madison, 
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7S  Ind.  257, 89  Am.  Bep.  146,  holding  a  ravine  through  which  surface 
waters  nm  in  time  of  rain-fall,  not  a  watercourse;  Rice  y.  Evans- 
Tllle,  108  Ind.  18,  68  Am.  Rep.  26,  9  N.  B.  142,  holding  city  not 
Uable  for  injury  by  overflowing  of  sewer,  evidence  not  establishing 
obstruction  of  a  natural  watercourse;  Houghton  v.  C.  D.,  etc.,  R. 
R.,  47  Iowa,  874,  holding  that  not  river-bed  which  Is  subject  to 
vegetation;  Glbbs  v.  Williams,  25  Kan.  221,  87  Am.  Rep.  247,  hold- 
ing passage-way  for  surface  waters  not  a  watercourse;  In  re 
Mlnnetonka  Lake  Improvement,  56  Minn.  522,  45  Am.  St  Rep.  500, 
58  N.  W.  297,  holding  State  has  no  right  to  maintain  waters  of  lake 
above  high-water  mark  to  Injury  of  riparian  owners. 

Miscellaneous. —  Cited  ex  exemplo  and  distinguished  in  Kennedy 
V.  Elliott,  85  Fed.  835,  holding  that  action  to  quiet  title,  Involving 
question  of  boundary  line  between  two  States,  will  not  be  tried  If 
controversy  between  States  as  to  boundary  Is  pending;  Van  Slyke 
▼•  Hyatt,  46  N.  Y.  263,  erroneous;  Matter  of  N.  Y.  Central,  etc,  R.  / 

B.,  60  N.  Y.  115,  erroneous. 

18  How.  429-441,  14  L.  210,  NORRIS  v.  CROCKER. 

The  fngltlTB  slaTS  law  of  1798  Is  repealed  so  far  as  relates  to 
the  penalty,  by  the  act  of  1850  amendatory  thereof,  p.  440. 

Repeal  by  implication. —  Where  a  new  statute  covers  the  whole 
subject-matter  of  an  older  one,  adds  offenses  and  prescribes  dif- 
ferent penalties.  It  is  repugnant  to  the  old  statute,  and  repeals  it  by 
implication,  p.  438. 

A  number  of  citing  cases  affirm  and  follow  this  holding:  United 
States  T.  Tynen,  11  WaU.  92,  94,  20  L.  154,  155,  holding  section 
18  of  act  of  1818  was  repealed  by  statute  of  1870,  to  amend  naturali- 
sation laws;  United  States  v.  Claflln,  97  U.  S.  551,  24  L.  1085,  hold- 
ing statute  of  1866,  imposing  fine  and  forfeiture  for  dealing  in 
smuggled  goods,  repealed  act  of  1823,  providing  for  forfeiture  of 
double  value  of  goods;  United  States  v.  Auffmordt,  19  Fed.  897,  902, 
holding  moiety  act  of  1874,  concerning  frauds  in  Importations,  re* 
pealed  sections  2839  and  2864  of  the  revised  statutes;  Spencer  v. 
State,  6  Ind.  44,  holding  statute  repealed  earlier  statute  passed  at 
same  session  of  legislature;  President,  etc  v.  Bradshaw,  6  Ind. 
148i  holding  statute  allowing  relative  action  against  railroad  com- 
pany for  death  from  n^Ugence  repealed  by  general  act,  allowing 
action  for  death;  Commissioners  ▼.  Potts,  10  Ind.  288,  holding 
statute  providing  for  allowances  to  county  officers  repealed  by  act 
covering  same  ground;  Dowdell  v.  State,  58  Ind.  337,  holding  liquoi 
law  of  1878  repealed  by  statute  of  1877;  State  v.  Chrlstman,  67  Ind. 
888,  ruling  similarly  as  in  Dowdell  v.  State,  supra;  Wagoner  v. 
State,  90  Ind*  607,  holding  section  27  of  felony  act  of 
1852,  relating  to  obtaining  money  under  false  pretenses,  repealed 
by  section  2204,  revised  statutes  of  1881;  State  v.Studt,  31  Kan.  246,1 
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Pac.  030,  holding  acts  of  1870  and  1871,  relating  to  township  bond  elec- 
tions, were  repealed  by  acts  of  1872  and  1874;  Smith  y.  Snlliyan,  71 
Me.  153,  holding  assignment  law  repealed  by  insolvent  law  of  1878; 
People  y.  Bussell,  59  Mich.  112,  20  N.  W.  310,  holding  butcher  conld 
not  be  convicted  for  sale  of  unsound  meat  in  Detroit  under  act  of 
1870,  where  city  charter  of  1888  empowered  city  council  to  regulate 
the  subject;  Young  y.  Kansas  City,  etc,  R.  B.,  83  Mo.  App.  515, 
holding  statutes  regulating  railroad  charges  repealed  common  law 
as  to  reasonable  charges;  Bogardus  y.  Gordon,  58  K.  J.  Bq.  45,  80 
Atl.  814,  holding  county  usury  act  repealed  by  general  usury  act; 
State  y.  Corley,  18  S.  O.  3,  4,  holding  statute  on  live-stock  stealing 
repealed  by  statute  increasing  punishment  for  the  offense;  United 
States  y.  Auffmordt,  122  U.  S.  209,  80  L.  1185,  7  &  Ot  1186.  holding 
section  2864,  revised  statutes,  concerning  forf eltnre  of  imports  fraud- 
ulently invoiced,  repealed  by  section  12  of  act  of  1874;  Fraser  v.  Alex 
ander,75  Oal.15%16  Pac.700,holding  act  of  1874,  providing  for  removal 
and  punishment  of  delinquent  supervisors,  repealed  by  county  gov- 
ernment act  of  1883;  People  v.  Henshaw,  76  CaL  442,  18  Pac.  415, 
holding  general  act  of  1885  repealed  local  act  of  1866,  establishing 
police  court  in  one  city;  People  v.  Jaehne,  108  N.  Y.  195,  8  N.  B.  379, 
holding  that  ptnal  code  substituted  penal  provisions  of  the  New 
York  city  consolidation  act;  Matter  of  N.  Y.  Institution,  121  N.  Y. 
241,  24  N.  B.  980,  holding  act  of  1865,  apportioning  expenses  of 
street  improvements  between  owners  and  county,  repealed  by  con- 
solidation act;  Heckmann  v.  Pinkney,  81  N.  Y.  216,  holding  me- 
chanics' lien  law  of  1868  was  repealed  by  statute  of  1875;  United 
States  V.  Oheeseman,  8  Sawy.  429,  F.  C  14,790,  holding  internal 
revenue  act  of  1864  repealed  act  of  1862;  United  States  v.  Bennett, 
12  Blatchf.  848,  F.  0.  14,570,  holding  no  prosecution  could  be  had 
for  wrongfully  withholding  pension  under  act  of  1864,  because  of- 
fense omitted  in  act  of  1870  on  same  subject;  United  States  v. 
Barr,  4  Sawy.  256,  F.  0.  144^27,  holding  act  of  1877  repealed  section 
6457,  revised  statutes,  regarding  possession  of  counterfeit  coins;  Her 
ron  v.Oarson,  26  W.ya.76k  holding  act  of  1881  repealed  act  of  1872  as 
regards  awarding  by  County  Oourt  of  writ  of  ad  quod  damnum  In 
condemnation  proceedings;  Pittsburgh,  etc.,  Ry.  Co.  v.  Burton,  130 
Ind.  866,  87  N.  B.  158,  holding  act  of  1881,  limiting  damages  in  ac- 
tion for  death,  repealed  act  of  1879,  fixing  damages  recoverable 
against  railroad  for  failure  to  give  signals  at  crossings.  Cited  in 
note  In  14  Am.  Dec.  210,  stating  general  rule  as  laid  down  in  prin- 
cipal case.  Cited,  obiter,  in  Mongeon  v.  State,  55  N.  Y.  616,  hold- 
ing statute  repealing  criminal  law  of  1869,  applied  only  to  offenses 
committed  subsequent  to  its  passage.  Cited  in  dissenting  opin- 
ion in  United  States  v.  Sixty-seven  Packages,  17  How.  96,  15  L.  57, 
holding  act  of  1799  for  invoicing  of  imports  not  repealed  by  act  of 
1842;  Union  Pacific  Ry.  v.  Ryan,  2  Wyo.  412  (429),  majority  hold- 
ing taxation  statute  of  1879  inapplicable  to  city  of  Cheyenne. 
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Dlitingnlshed  In  Ooghill  y.  State,  87  Ind.  113,  holding  statute 
makiiig  maUdons  obstmctloii  of  railroad  a  felony  not  repealed  1Sy 
one  waking  obetmctlon  a  misdemeanor;  Water-Works,  etc  y.  Bnrk- 
bartt  41  Ind.  888,  holding  act  of  1836  did  not  repeal  all  prior  laws 
on  subject  of  right  of  eminent  domain  In  connection  with  canals; 
State  y.  Wells,  112  Ind.  242,  18  N.  B.  724,  holding  section  1943,  re- 
ylsed  statutes  of  1881,  npon  embeszlement  not  repealed  by  act  of 
1888;  Thompson  y.  Lewis,  83  Me.  228,  22  AtL  104,  holding  prlyate 
law  of  1867,  punishing  taking  of  smelt,  not  repealed.  Limited  In 
United  States  y.  One  Hundred  Barrels,  etc.,  1  Dill.  62,  2  Abb.  (TJ. 
8.)  818,  F.  a  15,948,  holding  act  of  1868  repealed  act  of  1867  as  to 
taxes  on  distilleries  only  to  extent  that  the  two  acts  coyered  same 
svbject 

Penalties  —  Bspeal  pending  appeaL — Bepeal  of  the  fugitlye 
slaye  law  of  1798  was  a  bar  to  an  action  pending  at  the  time  of  Its 
passage  for  penalties  which  had  accrued  before  tEe  repeal,  plain- 
tUTs  right  not  being  yested,  and  the  court  haying  lost  Jurisdiction 
oyer  the  subject-matter,  p.  440. 

The  fellowlhg  cases  Indorsing  this  rule  and  applying  It  are  col- 
lected by  the  dtatlons:  Insurance  Go.  y.  Bltchle,  5  WaU.  644,  18 
L.  Ml,  holding  act  of  1866^  repealing  ad  of  1864,  depriyed  Circuit 
OoortB  of  Jurisdiction  oyer  pending  internal  reyenue  cases,  brought 
under  act  of  1864;  State  y.  Hoefllnger,  81  Wis.  268,  holding  town 
treagurer's  present  right  to  drainage  fund,  which,  under  r^;>ealed 
act  of  1870;  belonged  to  bridge  commissioners,  would  control,  not 
iattar^s  ri^t  at*time  appeal  was  taken;  Richland  County  y.  Village 
of  Bichlaiid,  60  Wis.  600, 18  N.  W.  601,  holding  act  of  1888,  allow- 
tng  towns  er  yillages  to  dlq;K)ae  of  liquor  license  moneys,  depriyed 
eoonties  of  uncollected  moneys,  to  which  they  w^e  entitled  under 
act  eC  1860;  United  States  y.  Tynen,  11  WalL  96,  20  L.  166,  holding 
criminal  pcoceedings  for  penalties  under  act  of  1818  for  offenses 
against  natorallsstlon  laws  fell,  on  repeal  of  statute;  Assess<Mr  y. 
OsbomeSi  0  WalL  676,  19  L.  761,  holding  suits  under  act  of  1864, 
eonf erring  JuilBdiction  on  Circuit  Courts  oyer  internal  reyenue  cases 
betweoi  dtlaens  of  same  State,  f^  on  repeal  by  act  of  1866;  Bx 
parte  HcCardle,  7  WalL  614, 19  L.  266,  dismissing  for  want  of  Jurls> 
diction  appeal  In  habeas  corpus  proceeding,  taken  under  act  of 
1867,  repealed  after  appeal  perfected;  In  note  in  12  Am.  Dec  480, 
on  point  that  statutes  Imposing  penalties  are  extinguished  by  repeal, 
though  benefits  haye  accrued  to  prlyate  dtlsens;  Railroad  y.  Grant, 
98  U.  &  401,  25  L.  282,  dismissing  for  want  of  Jurisdiction  writ  of 
error  from  District  of  Columbia,  sued  out  in  1876^  under  section 
847,  reylaed  statutes,  repealed  In  1879;  Blrdseye  y.  Shaeffer,  37  Fed. 
828^  holding  act  of  1887,proyldlng  that  certain  cases  remoyed  because 
ef  local  pfejudica  be  remanded,  was  constitutional  as  to  pending 
i;  Boush  y.  Morrison,  47  Ind.  416,  holding  repeal  of  statute 
whi^  action  on  aaseesments  for  constructioii  of  ditch  was 
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brought,  deprived  court  of  Jurisdiction;  Flaherty  y.  Thomas,  12  Allen, 
436k  holding  on  repeal  of  penal  liquor  statute,  offender  committing 
offense  before  enactment  of  repealing  statute,  was  not  punishable 
under  either  statute;  Livey  y.  People,  8  Mich.  131,  holding  commis- 
sioners* right  to  town  highway  taxes  appropriated  for  them  by  stat- 
ute, and  sued  for  by  them,  was  barred  by  amendment  of  statute; 
McClain  v.  WiUiams,  10  S.  Dak.  336,  73  N.  W..74,  43  L.  R.  A.  289, 
holding  act  abrogating  appellate  Jurisdiction  of  Supreme  Court  in 
certain  cases  applied  to  appeals  before  passage  of  statute;  State  v. 
Bank,  8  Baxt.  409,  dismissing  action  against  State,  statute  authoris- 
ing suits  against  State  having  been  repealed;  Texas,  etc.,  R.  R.  v. 
Jarvis,  80  Tex.  464,  15  S.  W.  1091,  holding  action  against  State, 
after  date  fixed  by  act  authorizing  suits  against  State,  without 
Jurisdiction;  Roblson  y.  Beall,  26  Ga.  48,  holding  stockholder's  lia- 
^  bility,  as  fixed  by  bank's  charter,  expired  with  the  charter;  Brown 

I  y.  United  States,  Woolw.  202,  F.  G.  2,032,  holding  pardoned  offender 

''  entitled  to  haye  undistributed,  forfeited  property  restored  to  hfm; 

^  Royston  y.  Miller,  76  Fed.  54,  holding  that  on  suspension  of  revised 

statutes  2324  by  act  of  1898,  co-owner  of  a  mine  had  no  right  to  for- 
feiture for  work,  but  only  to  contribtitlon  at  law;  Gregory  v.  Bank,  8 
Oolo.  886,  25  Am.  Rep.  763,  holding  repeal  of  statute  making  corpora- 
tion trustees  liable  for  debts  of  company  on  failure  to  publish  annual 
report,  barred  action  by  creditors  for  previous  omissions. 

In  the  following  citing  cases  the  repeal  of  the  statute  imposing 
the  penalty  was  held  to  bar  actions  for  penalty  before  the  repeal: 
Thompson  y.  Bassett,  5  Ind.  536,  on  penal  bonds  executed  under 
license  laws;  Globe,  etc..  Go.  v.  State  Bank,  etc.,  41  Neb.  181,  59  N. 
W.  684,  on  stockholder's  liability;  Belvidere  v.  Warren  R.  B.,  84  N. 
J.  L.  199,  for  penal  interest  for  failure  to  pay  assessed  taxes;  Gom* 
monwealth  v.  Standard  Gil  Go.,  101  Pa.  St  150,  for  failure  to  file 
report  of  corporation's  business;  Bank  y.  State,  12  Ga.  493,  for  1»- 
.  suing  change  bills  contra  formam  statuti;  Victory  Webb  Co.  v. 
Beecher,  07  N.  Y.  651,  for  failure  of  corporation  trustees  to  file  an- 
nual report;  Union  Iron  Go.  y.  Pierce,  4  Blss.  884,  F.  G.  14,867,  on 
officer's  liability  for  debts  of  corporation  for  failure  to  file  annual 
report;  Rhemke  v.  Clinton,  2  Utah,  440,  for  treble  damages  for  ma* 
Udous  destruction  of  property.  Cited  and  followed  also  is  Cs- 
bom  y.  Nicholson,  1  Dill.  232,  F.  C.  10,595,  holding  promissory  note, 
given  In  payment  of  slave  in  Arkansas  In  1861,  not  collectible  after 
abolition  of  slavery;  Buckner  v.  Street,  1  DilL  254,  7  Bank.  Reg. 
261,  F.  G.  2,096,  holding  thirteenth  amendment  retroactive,  barring 
actions  on  slave  contracts;  Daggs  v.  Swell,  8  Woods,  848,  F.  G. 
8,687,  holding  repeal  of  usury  law  forfeiting  interest  of  usurious 
contract,  left  contract  in  full  force;  Twenty-five,  etc..  Spirits,  1 
Ben.  872,  F.  G.  14,282,  holding  Informer's  share  In  forf^tnre  de* 
tiennlned  by  law  at  time  of  distribution. 
Olted  also  in  dissenting  opinion  in  Steamship  Gow  v.  JolUVe^  9 
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WalL  460,  17  L.  810,  majority  holding  that  repeal  of  statute  grant- 
ing pilot  whose  serrices  were  refused,  half -pilotage  fees,  did  not 
affect  a  Jadgment  rendered  for  such  penalty.  Cited,  arguendo.  Six- 
penny Buy.  Bank  ▼•  Stnyresant  Bank,  12  Blatchf.  108,  10  Bank. 
Bag.  409,  F.  a  12,919,  holding  under  New  York  act  of  1853  and 
bankruptcy  ad;  sayings  banks,  making  deposits  in  banks,  were  not 
lien  creditors  of  ^tter;  O'Oonnell  v.  O'Leary,  145  Mass.  312,  14  N. 
B.  147,  holding  action  on  local  statute  for  selling  liquor  to  minor,  an 
action  for  a  penalty. 

Distinguished  in  United  States  y.  Baum,  74  Fed.  45,  refusing  to 
dismiss  prosecution  for  adultery  begun  In  Utah  territorial  court,  upon 
admission  of  Utah  as  State;  Western  Union  Tel.  Go.  y.  Scircle,  103 
Ind.  229,  2  N.  B.  606,  holding  action  for  penalty  against  telegraph 
company  for  breach  of  duty  does  not  abate  with  death  of  party; 
State  y.  Crusius,  57  N.  J.  L.  282,  31  Atl.  236,  holding  under  local 
statute  that  Indictment  under  section  192  of  crimes  act,  for  main- 
taining a  public  nuisance,  was  not  avoided  by  subsequent  stat- 
ute repealing  section  192;  Treasurer  y.  Wygall,  46  Tex.  462,  hold- 
ing statute  of  1870,  repealing  act  of  1848,  authorizing  suits  by  'heirs 
against  treasurer,  holding  estate  as  trustee,  did  not  affect  pending 
suits  under  act  of  1848;  Hargroyes  y.  Chambers,  30  Ga.  602,  hold- 
ing right,  to  hold  bank  directors  liable  for  deposits,  according  to 
proylsions  of  incorporation,  suryiyed  act  of  incorporation;  United 
States  y.  Barr,  4  Sawy.  255,  F.  0.  14,527,  holding  counterfeiter  pun- 
ishable fcHrylolation  of  repealed  act  under  section  13, revised  statutes; 
Tinker  t.  Van  Dyke,  1  Flipp.  527,  F.  G.  14,058,  refusing  to  give  act 
of  1874,  amending  bankrupt  act  of  1867,  retroactive  construction 
as  to  fraudulent  preferences  made  before  its  passage;  Leschl  y. 
Washington  Ter.,  1  Wash.  Ter.  17,  holding  act  of  1856  did  not  de- 
prive courts  of  Jurisdiction  to  proceed  with  trial  of  murder  com- 
mitted before  its  passage;  Strong  y.  United  States,  93  Fed.  258, 
holding  act  depriving  Gircuit  Gourt  of  Jurisdiction  over  govern- 
ment officials'  suits  for  salaries,  did  not  apply  to  pending  suits. 

Miscellaneous.— Glted  In  United  States  v.  De  Goer,  38  Fed.  82, 
folding  action  for  forfeiture  and  damages  for  fraudulent  importa- 
tion abated  with  death  of  party;  in  opinion  of  Davis,  J.,  In  re  Per- 
sonal Liberty  Laws,  46  Me.  615,  holding  them  not  unconstitutionaL 

18  How.  441-447,  14  L.  215,  ROGBRS  v.  LINDSBY. 

Banks  and  banking. —  An  order  on  the  officers  of  a  bank,  in 
which  securities  are  deposited,  to  hold  them  subject  to  the  order  of 
one  who  Is  liable  on  all  the  securities,  given  in  exchange  for  a 
promissory  note  by  the  latter,  will  not  be  construed  as  a  transfer 
of  the  title  to  the  securities,  but  merely  as  an  authority  to  collect 
them,  p.  445. 

Fraud.— Where  a  bUl  charges  a  defendant,  purchaser  of  an  in- 
terest In  a  Judgment,  with  notice  of  complalnantTs  claim  and  of 
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fraud  in  depriving  him  of  it,  unless  the  answer  avers  a  purchase 
for  a  valuable  consideration,  he  will  be  presumed  to  be  privy  to  the 
fraud,  p.  446. 

Vraud — Bona  fide  purohaser^ — Where  a  party  obtaining  an  In- 
terest In  a  Judgment  fraudulently  assigns  it  to  a  bona  fide  pnr 
chaser,  who  reassigns  it,  the  original  party  to  tlM  fraud  and  pur- 
chasers with  notice  from  him  cannot  claim  the  benefits  of  the  bona 
flde  purchaser's  title,  p.  447. 

Distinguished  in  Faulkner  v.  Bmpire  State  Nail  Co.,  07  Fed.  917, 
S6  U.  S.  App.  120,  holding  purchaser  of  legal  title  in  invention  with 
notice  of  outstanding  equitable  title,  protected  by  title  of  his  vendor, 
who  was  bona  flde  purchaser  without  notice. 

18  How.  447-468,  14  L.  217,  McAFBB  v.  OROFFOBD. 

Trespass  —  Damages. —  In  an  action  of  trespass  against  a  surety 
for  carrying  off  his  principal's  slaves,  a  Judgment  against  the  prin- 
cipal and  receipt  for  payment  by  the  surety  are  admissible  to  ex- 
plain motive,  in  mitigation  of  damages,  pp.  455-456. 

Oited  and  distinguished  in  Kissam  v.  Anderson,  145  U.  S.  442,  80 
L.  768,  12  8.  Ct  061,  allowing  stockbrokers,  speculating  for  cashier 
with  funds  of  bank,  to  offset  sums  placed  by  them  to  bank's  credit, 
in  action  for  damages. 

Trespass  —  Damages. —  In  an  action  of  trespass  against  a  surety 
for  carrying  off  his  principal's  slaves  evidence  of  a  Judgment  against 
the  principal,  satisfied  by  the  surety,  is  admissible  to  abate  from  the 
damages  the  amount  paid,  p.  456. 

TriaL — Where  the  purpose  for  which  evidence  is  introduced  Is 
not  stated,  if  admissible  on  any  ground,  its  admission  is  not  error, 
p.  456. 

BebuttaL —  Bvidence  that  a  creditor  was  enjoined  from  collecting 
a  Judgment,  payment  of  which  by  a  surety  was  offered  In  evidence 
In  mitigation  of  damages  for  a  trespass  by  the  surety  for  carrying 
off  his  principal's  slaves,  is  admissible  as  rebutting  the  mitigating 
circumstances,  p.  457. 

Trespass -- Damages.--  In  action  of  trespass  for  carrying  off 
plaintiff's  slaves,  loss  of  services  of  the  slaves,  the  loss  of  cord-wood 
which  could  not  be  removed  and  was  flooded,  and  injury  to  a  crop 
from  trespassing  animals  because  plaintiff  conld  not  guard  his  fleld, 
are  proper  elements  of  damages,  p.  457. 

Cited  approvingly  and  principle  relied  upon  in  The  SL  D.  Holton, 
55  Fed.  1018,  holding  that  a  liberal  rule  should  be  applied  in  favor  of 
a  vessel  Injured  by  another  In  tracing  the  cause  to  the  consequences; 
Page  V.  Ford.  12  Ind.  52,  allowing  purchaser  of  defective  engine 
damages  for  injury  caused  by  its  bursting;  Glass  v.  Oarber,  55  Ind. 
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341,  holding  plaintiff,  who  failed  to  get  liquor  license  through  de- 
fendant's failure  to  publish  notice  of  intention  to  apply,  entitled  to 
damages  for  loss  of  business;  Scott  v.  Hunter,  46  Pa.  St  106,  84 
Am.  Dec.  546,  holding  defendants  liable  for  negligently  obstructing 
river  locks  whereby  plaintiffs  boat  was  swept  off  by  flood;  St. 
Johnsbury,  etc.,  R.  R.  y.  Hunt,  55  Y t  577,  45  Am.  Rep.  643,  allowing 
railroad  company  damages  for  stoppage  of  its  trains  caused  by 
malicious  arrest  of  engineer;  Estell  v.  Myers,  54  Miss.  100,  allowing 
purchaser  of  river  plantation  to  recoup  consequential  damages  for 
vendor's  false  representations  as  to  its  safety  from  overflow,  in 
action  for  purchase  money;  Eames  v.  T.  &  N.,  etc.,  R.  R.,  63  Tex. 
666,  allowing  damages  for  injury  resulting  from  train  wreck  caused 
by  cattle  suddenly  crossing  track;  Hughes  v.  Austin,  12  Tex.  01  v. 
▲pp.  187,  83  S.  W.  611,  allowing  damages  for  cattle  injured  in  bog 
caused  by  defendant's  dam  backing  water  on  to  plaintifTs  pasture. 
Cited  in  learned  and  exhaustive  note  in  36  Am.  St  Rep.  822,  on 
question  of  liability  as  determined  by  the  operation  of  normal  physi- 
cal laws;  in  same  note,  at  page  851,  on  question  of  tort-feasor's 
liability  for  damages  for  injury  to  another's  business. 

Distinguished  in  Nashua,  etc.,  Go.  v.  Brush,  01  Fed.  215,  holding 
propriety  of  allowing  plaintiff  as  damages  for  breach  of  warranty 
amount  of  Judgment  rendered  against  him  as  result  of  defective 
beam,  doubtful. 

Exemplary  damages. —  In  an  action  for  lawless  trespass  for  car- 
rying off  plaintiff's  slaves  exemplary  damages  are  allowable,  p.  458. 

Olted  in  extensive  note  in  27  Am.  Dec.  680,  on  point  that  punitive 
damages  are  Allowed  for  malicious  trespasses  to  realty. 

Miscellaneous. —  Cited  in  Ward  v.  P.  ft  M.  R.  R,  4  Fed.  870,  hold- 
ing railroad  not  liable  for  injury  to  cn^s  from  animals  passing 
over  defective  cattle-guards. 

18  How.  458-468,  14  L.  223,  HILL  v.  TUCKER. 

An  administrator's  interest  is  that  which  the  law  of  his  appoint- 
ment enjoins;  but  an  executor's  interest  is  derived  from  the  testa- 
tor's will  and  vests  from  the  latter's  death,  p.  466. 

Cited  and  principle  applied  in  Anderson  v.  Watt,  138  U.  8.  703, 
84  L.  1081,  11  S.  Ct  451,  holding  bill  to  foreclose  mortgage  properly 
filed  in  name  of  two  executors  of  mortgagee;  Melius  v.  Thompson, 
1  CUff.  131,  182,  F.  C.  0,405,  holding  that  an  administrator  cannot 
be  sued  in  another  State,  in  his  oflicial  capacity,  for  assets  received 
by  him  in  the  State  where  aiH;>ointed;  Ball  v  Tompkins,  41  Fed.  401, 
holding  statutory  possession  of  Michigan  Probate  Court  did  not  ex- 
clude Jurisdiction  of  Federal  court  over  trust  estate  In  executors' 
hands. 

Distinguished  in  Wall  ▼.  BisseU,  125  U.  S.  887,  81  L.  775,  8  &  Ct 
062,  holding  under  Indiana  statute  executor  who  has  not  qualified 
could  not  give  valid  r^ease  of  mortgage. 

Vol.  V  — 13 
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Judgment  against  eo-exeentor. —  All  the  executors  of  a  testator, 
wherever  they  qualified,  are  in  privity  arising  from  their  obligation 
as  trustees  for  his  creditors,  and  a  judgment  against  one  executor  la 
admissible  against  his  co-executor,  In  an  action  In  another  State  to 
preclude  his  plea  of  the  statute  of  limitations,  p.  467. 

Olted  with  approval  and  principle  applied  In  Ball  v.  Tompkins,  41 
Fed.  491,  holding,  under  laws  of  Michigan,  the  possession  of  exec- 
utors was  such  that  the  Federal  court  had  Jurisdiction  to  adjust  dis- 
agreements in  the  management  of  the  trust;  Heydenfeldt  v.  Towns, 
27  Ala.  430,  holding  judgment  of  Insolvent  court  establishing  com- 
plainant's status  as  creditor  admissible  as  pdma  facie  evidence 
against  debtor's  fraudulent  vendee;  Turley  v.  Dreyfus,  83  La.  Ann. 
888,  holding  judgment  rendered  by  sister  State  against  executor  in 
Louisiana  and  affirmed  contradictorily  with  an  administrator  de 
bonis  non  may  be  cause  of  action  in  Louisiana;  Lomas  v.  Hllllard, 
60  N.  H.  160,  holding  judgment  of  commissioner  of  Insolvency  In 
Vermont  in  favor  of  an  administrator  a  bar  to  suit  by  same  claim- 
ant against  same  administrator  in  New  Hampshire;  Garland  v. 
Garland,  84  Va.  189,  4  S.  B.  338,  holding  a  decree  against  an  exec- 
utor Is  enforceable  against  an  administrator  with  the  will  annexed 
in  the  estate,  appointed  in  a  sister  State.  Olted  and  applied  by 
analogy  in  Borer  v.  Ohapman,  119  U.  S.  600,  30  L.  537,  7  S.  Ot  848, 
allowing  creditor  to  follow  assets  of  estate  distributed  in  Oallfomla 
into  the  hands  of  legatees  In  Minnesota. 

Distinguished  In  Oarpenter  v.  Strange,  141  U.  S.  104,  86  L.  647,  11 
8.  Ot  966,  holding  judgment  against  executrix  in  New  York,  an- 
nulling conveyance  to  her,  not  conclusive  against  her  claim  as  an 
Individual  in  an  action  in  Tennessee,  where  the  land  was  located; 
Oonolly  V.  Wells,  83  Fed.  211,  holding  that  failure  to  join  co-executor 
In  bill  for  accounting  rendered  bill  demurrable;  Low  v.  Bartlett,  8 
Allen,  264,  holding  judgment  against  ancillary  administrator  In  Ver- 
mont not  enforceable  against  executor  in  Massachusetts;  Taylor  v. 
Barron,  86  N.  H.  498,  holding  rejection  of  claim  against  Insolvent 
estate  in  probate  in  Vermont  no  bar  to  presentation  of  same  claim 
against  same  estate  in  New  Hampshire;  in  note  90  Am.  Dec.  177, 
in  quotation  from  Low  v.  Bartlett,  supra,  on  point  that  foreign  ad- 
judication of  claim  presented  to  an  administrator  Is  not  binding 
upon  him  in  State  of  appointment  Olted,  arguendo,  in  Hopper  v. 
Hopper,  126  N.  Y.  406,  26  N.  B.  458, 12  L.  R.  A.  239,  holding  action  by 
Georgia  creditor  maintainable  in  New  York  against  executrix  ap- 
pointed in  New  Jersey,  as  ancillary  executrix. 

A  Judgmont  against  an  indorser  Is  an  estoppel  against  all  his 
executors,  in  any  jurisdiction,  p.  468. 

Assignment  -  Neither  an  assignment,  judgment  for  wages,  nor  a 
due  bill,  are  negotiable  by  the  laws  of  Virginia  or  Louisiana,  and 
therefore  not  within  the  Louisiana  statute  on  prescription,  p.  468. 
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Miscellaneous.— Prindpal  case  reaffirmed  In  Goodall  v.  Tncker, 
13  How.  470,  471,  14  L.  227.  228.  on  same  facts.  Cited  In  Tyler  v. 
Thompson,  44  Tex.  499.  23  Am.  Rep.  601,  on  point  that  non-resident 
creditor  of  Insolvent  estate.  In  probate  In  Texas,  may  share  In  dlih 
tributlon  to  Texas  creditors. 

18  How.  469-472, 14  L.  227,  OOODALL  V.  TUOKBB. 
Decided  on  the  authority  of  HIU  v.  Tncker,  18  How.  468-468. 

Glted,  arguendo.  In  Orelghton  v.  Murphy,  8  Neb.  856.  holding  judg- 
ment against  an  administrator  In  Iowa,  In  action  commenced  in 
testator's  lifetime,  admissible  against  same  administrator  In 
Nebraska. 

Miscellaneous.— Referred  to  In  HIU  t.  Tucker,  18  How.  462,  14 
L.  224,  as  embracing  same  questions.  Oited  In  Turley  v.  Dreyfus, 
88  La.  Ann.  888.    Bee  note  to  HIU  t.  Tucker,  supra. 

18  How.  472-478,  14  L.  228.  PILLOW  T.  ROBERTS. 

In  ejectment,  excepting  a  plea  to  the  Jurisdiction,  every  defense 
may  be  given  In  evidence  under  the  general  issue,  p.  473. 

Seal. —  It  Is  the  seal  which  authenticates  not  the  sabstance  on 
which  It  is  stamped,  and  a  deed  attested  by  a  seal  stamped  on  paper 
Instead  of  on  wax  is  properly  received  in  evidence,  the  Identity  of 
the  seal  being  plain,  and  compUance  with  local  law  being  presumed, 
pp.  473-474. 

Glted  and  principle  foUowed  In  Pierce  v.  Indseth,  106  U.  S.  648,  27 
L.  255.  1  S.  Gt  421,  affirming  8.  0.,  13  Fed.  Oas.  34.  holding  Norweg- 
ian notary's  certificate  of  protest  stamped  on  paper  proper  evidence 
of  presentment  and  non-payment;  In  re  PhiUips,  19  Fed.  Gas.  508. 
holding  notarial  seal  need  not  contain  name  of  official;  Jacksonville, 
etc.  Ry.  V.  Hooper.  160  U.  S.  618, 519,  40  L.  621.  16  S.  Gt  381.  holding 
that  In  absence  of  evidence  contra,  scroll  containing  word  **  seal " 
on  lease  would  be  deemed  corporate  seal;  Bradley  v.  Northern  Bank, 
60  Ala.  258.  Identifying  notarial  seal  on  paper  and  holding  protest 
vaUd;  State  v.  Lawson.  14  Ark.  119.  holding  deposition  from  Ken- 
tucky sealed  on  paper,  presumably  valid,  and  admissible;  Swink  v. 
Thompson.  81  Mo.  340.  holding  scroU  affixed  to  clerk's  name  a 
sufficient  **  official  seal "  on  process  Issued  by  him;  Alt  v.  Stoker,  127 
Mo.  471,  30  S.  W.  133.  holding  Gounty  Gourt  seal  stamped  on  paper 
attached  to  swamp  land  commissioner's  deed,  sufficieut  as  his 
seaL 

Tax  salCL — The  legislature  of  Arkansas  had  power  to  make  the 
recitals  In  a  tax  deed  prima  facie  evidence  of  a  legal  sale,  and  such 
deed  containing  proper  recitals  Is  admissible  as  evidence  of  title, 
p.  47& 

Cited  and  principle  foUowed  In  Thomas  v.  Lawson,  21  How.  340, 
16  L.  8S,  holding  burden  of  proof  of  Irregularity  of  tax  deed  made 
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under  Arkansas  statute  ii  on  assailant;  Merrick  t.  Hntt,  15  Ark. 
838,  holding  statute  making  tax  deed  prima  facie  eyldence  of  title 
did  not  preclude  assailant  from  establishing  Its  invalidity;  Hunt  y. 
McFadgen,  20  Ark.  284,  holding  tax  deed  reciting  non-residence  of 
owner  prima  fade  eyldence  of  the  fact;  Oairo,  etc.,  R.  B.  y.  Parks, 
82  Ark.  141,  holding  act  of  1871  constitutional  as  making  recitals  of 
tax  deeds  prima  facie,  not  conclusive,  evidence;  Sams  v.  King,  18 
Fla.  568,  holding  statute  making  tax  deeds  prima  facie  evidence  of 
regularity  of  proceedings  from  assessment  to  date  of  deed,  valid; 
Burbank  v.  People,  00  111.  555,  holding  statute,  making  collector's 
report  prima  facie  evidence  of  regularity  of  proceedings,  on  ap- 
plication for  sale  for  taxes,  constitutional;  Bowman  v.  Oocloill,  C 
Kan.  342,  sustaining  power  of  legislature  to  pass  statutes  similar  to 
those  considered  in  principal  case;  Holmes  v.  Hunt,  122  Mass.  517, 
23  Am.  Rep.  386,  holding  statute  making  auditor's  report  upon  a 
case  referred  to  him,  prima  facie  evidence  upon  matters  embraced 
in  order,  constitutional;  Fong  Yue  Ting  v.  United  States.  149  U.  S. 
729,  37  L.  919,  13  S.  Gt  1028,  holding  Congress  could  Impose  on 
Chinese  burden  of  proving  himself  a  resident  at  time  of  passage  of 
act  of  1892,  by  oath  of  one  credible  white  witness;  Stoudemuire  v. 
Brown,  48  Ala.  710,  sustaining  statute  declaring  tax  deed  prima 
facie  evidence  of  its  regularity,  but  holding  section  making  tax 
deed  conclusive  evidence  of  facts  recited,  void;  in  exhaustive  note  In 
17  Am.  Dec.  508,  on  point  that  legislature  has  power  to  make  tax 
deeds  prima  facie  evidence  of  regularity  of  sale  and  of  compliance 
with  prerequisites  of  sale.  Extended  In  Allen  v.  Armstrong,  1(*» 
Iowa,  513,  holding  statute  making  tax  deed  conclusive  evidence  of 
due  notice  of  sale,  constitutional,  such  notice  not  being  essential 
to  the  taxing  power. 

Cited  in  note  In  4  Am.  St  Rep.  188,  on  point  that  statutes  making 
tax  deeds  prima  facie  evidence  of  title  in  holder  are  constitutional; 
in  elaborate  note  in  36  Am.  St  Rep.  684,  on  point  that  statutes  mak- 
ing assessment-rolls  prima  facie  evidence  of  regularity  of  assess- 
ments are  constltutionaL 

Adverse  possession  —  Color  of  title.— Where  a  party  seeks  to 
establish  an  adverse  possession  under  the  statute  of  limitations,  as 
Irregular  or  worthless  deed,  under  which  he  claims,  is  admissible 
to  show  color  of  title;  and  a  defendant  in  ejectment,  claiming  under 
a  tax  deed,  may  plead  the  bar  of  the  statute,  without  proving  the 
regularity  of  the  sale,  pp.  477-478. 

This  holding  has  been  very  extensively  affirmed  by  later  cases. 
The  dtlnff  cases  which  indorse  and  rely  npcm  the  ruling  are  in  part 
as  follows:  Wright  v.  Biattlson,  18  How.  57,  16  L.  283,  holding 
audltor^s  tax  deed  to  defendant  under  sale  for  taxes  during  deftod* 
anfs  adverse  possession  admissible  as  evidence  of  color  of  title; 
Walker  y.  Cronkite,  40  Fed.  130.  holding  under  Kansas  statute  of 
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llmltattons  that  regnlaiity  of  sheriff's  deed  could  not  be  questioned 
ten  years  after  the  ezecntion;  Bracken  t.  Union  Pac.  Rj.,  75  Fed. 
3^,  86  n.  8.  App.  629,  holding  adverse  possession  must  be  adverse 
to  all  the  world  not  merely  to  plaintiff;  Bartlett  v.  Ambrose,  78  Fed. 
842,  42  U.  8.  App.  881,  holding  tax  deed  not  showing  its  Invalidity 
•B  its  face,  snfflclent  color  of  title  to  fonnd  adverse  possession;  Searl 
T.  School  District,  etc.,  188  U.  8.  568,  88  L.  746,  10  8.  Ot  877,  holding 
parties  In  possession  making  valuable  Improvements  on  faith  of 
title  which  proved  bad,  entitled  to  retain  improvements;  Cameron  t. 
United  States,  148  U.  S.  808,  87  L.  462,  18  S.  Gt  598,  holding  defend- 
ant claiming  under  Mexican  expediente  and  an  unconfirmed  grant  es- 
tablished color  of  title;  Dillingham  v.  Brown,  38  Ala.  313,  holding  tax 
collector's  deed  was  color  of  title  and  possession'  under  it  adverse; 
Rlggs  V.  Fuller,  54  Ala.  147,  holding  deed  by  administrator  without 
power  to  make  It,  admissible  to  show  color  of  title  in  adverse  posses- 
sor; Molton  V.  Henderson,  62  Ala.  480,  holding  possession  under  con- 
veyance by  guardian  in  pursuance  of  void  probate  decree  sufficient 
color  of  title  to  support  adverse  possession;  Pugh  v.  Youngblood, 
69  Ala.  298,  299,  holding  inquiry  Into  regularity  of  tax  sale  is  barred 
by  purchaser's  adverse  possession  for  five  years;  Allen  v.  Kellam, 
69  Ala.  448,  holding  deed  by  administrator  acting  under  void  ap- 
pointment, gave  color  of  title;  Cooper  v.  Watson,  73  Ala.  254,  holding 
widow's  vendee  entering  under  deed  which  passed  no  title  and  con- 
tinuing in  possession  rendered  possession  adverse;  in  concurring 
opkiion  In  Elliott  v.  Pearce,  20  Ark.  525,  holding  void  deed  of  tax 
collector, and  five  years'  possession  sufiScient  to  bar  recovery  of  land; 
Gofer  ▼.  Brooks,  20  Ark.  546,  allowing  defendant  in  ejectment  rely- 
ing on  statute  of  limitations  to  Introduce  tax  deed  showing  in- 
validity at  tax  sale;  Dorr  v.  School  District,  40  Ark.  243,  holding  void 
deed  and  i4at  admissible  to  explain  and  define  limits  of  adverse 
possession;  Sklpwlth  v.  Martin,  50  Ark.  152,  6  8.  W.  518,  holding 
patentee  may  Immediately  bring  action  against  one  In  possession 
under  void  deed,  such  possession  being  presumed  hostile;  Oglesby  v. 
HolUster,  76  GaL  140,  9  Am.  St  Bep.  180,  18  Pac.  148,  holding  co- 
tenanf  8  taking  of  tax  deed  purporting  to  convey  co-tenanf  s  share 
indicated  intent  to  claim  whole  adversely;  Wilson  v.  Atkinson,  77 
GaL  490,  11  Am.  St  Rep.  804,  20  Pac.  69,  holding  void  tax  deed,  a 
**  written  Instrument "  within  meaning  of  California  code,  sufficient 
to  give  adverse  claimant  color  of  title  in  absence  of  his  actual  knowl- 
edge of  Its  Invalidity;  Coulter  v.  Stafford,  48  Fed.  269  (reversed,  S. 
G.,  56  Fed.  668,  15  U.  8.  App.  118,  infra),  holding  three-year  limita- 
tion to  recover  land  sold  for  taxes  barred  action,  and  plaintiff  could 
not  show  Invalidity  of  tax  deed;  Wiggins  v.  HoUey,  11  Ind.  7,  hold- 
ing possession  under  invalid  tax  title  may  be  good  adverse  posses- 
sion, but  length  of  possession  question  for  jury;  Smith  v.  Sbattuck, 
12  Or.  869,  7  Pac.  888,  holding  tax  deed  containing  imperfect  descrip- 
tion admissible  to  show  color  of  title  in  favor  of  defendant  claiming 
ander  statute  of  limitations. 
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Elsewhere  the  citing  cases  which  affirm  and  follow  the  rule  are: 
Gharle  v.  Safford,  13  Tex.  113,  holding  void  will  snfflcient  to  show 
color  of  title  on  claim  by  prescription;  Hudson  v.  Wheeler,  34  Tex. 
866,  holding  fraudulent  and  void  deeds  properly  recorded,  sufficient 
to  support  plea  of  limitations;  Lambert  ▼.  Weir,  27  Tex.  365,  holding 
▼old  testimonio  admissible  to  show  extent  of  adverse  possession 
claimed  under  it;  Downs  v.  Porter,  54  Tex.  62,  holding  bond  for 
title,  for  which  no  consideration  was  shown,  admissible  as  color  of 
title  under  defense  of  three  years'  limitation  ;Bdgerton  v.  Bird,  6  Wis, 
537,  70  Am.  Dec.  477,  holding  tax  deed,  void  for  failure  to  name 
territory  of  Wisconsin  as  grantor,  admissible  to  show  c<^or  of  title; 
Vancleaye  v.  Milllkin,  18  Ind.  107,  holding  possession  under  void 
probate  decree  of  sale  sufficient  to  support  statute  of  limitations; 
Doe  ▼.  Hearick,  14  Ind.  245,  holding  possession,  under  claim  of 
title  under  tax  sale,  void  for  want  of  advertisement,  adverse;  Hat- 
field V.  Jackson,  50  Ind.  500,  holding  ten  years*  limitation  barred  ac- 
tion by  Judgment  debtor  against  successor  of  purchaser  at  sheriff's 
sale,  void  for  want  of  an  appraisement;  Brenner  v.  Quick,  88  Ind. 
652,  holding  sheriff's  deed,  void  for  want  of  jurisdiction  of  court  to 
decree  foreclosure,  sufficient  to  give  color  of  title;  Goodell  ▼.  Starr, 
127  Ind.  201,  26  N.  B.  704,  holding  sheriff's  sale  under  decree  of 
foreclosure,  void  against  mortgagor's  grantee  not  Joined  as  party, 
sufficient  to  give  purchaser  color  of  title;  Good  v.  Norley,  28  Iowa, 
216,  in  separate  opinion  of  Dillon,  Gh.  J.,  holding  that  five  years' 
limitation  for  recovery  of  land  sold  by  administrator  applies  to 
sale,  void  for  want  of  Jurisdiction;  Thomas  v.  Stickle,  82  Iowa,  78, 
holding  statute  of  limitations  applied  to  irregular  tax  deed  shonving 
on  Its  face  that  different  tracts  were  sold  in  bulk  for  a  gross  sum; 
Pelrce  v.  Weare,  41  Iowa,  382,  holding  Irregularities  in  manner  of 
assessment  or  levy  did  not  prevent  holder  of  tax  deed  from  relying 
on  It  as  a  bar  under  statute  of  limitations;  Giddens  v.  Mobley,  37 
La.  Ann.  410,  holding  holder  of  tax  deed  regular  on  its  face,  entitled 
to  plead  prescription  under  it,  though  sale  was  void  for  want  of 
assessment;  Barrow  v.  Wilson,  30  La.  Ann.  408,  2  So.  812,  holding 
three  years'  limitation  barred  attack  on  tax  collector's  deed  under 
which  purchaser  took  possession;  Wykoff  v.  Miller,  48  La.  Ann.  482, 
10  So.  481,  holding  title,  under  tax  deed,  regular  on  its  face,  void  for 
want  of  notice  and  advertisement,  perfected  by  ten  years'  posses- 
sion; Russell  V.  Lang,  50  La.  Ann.  30,  23  So.  113,  holding  purchaser 
at  tax  sale  entitled  to  rely  on  three  years'  limitation  as  a  bar  to  an 
attack  on  his  tax  title;  Murphy  v.  Doyle,  37  Minn.  116,  88  N.  W.  222, 
holding  possession  for  twenty  years,  under  tax  deed  void  on  Its  face, 
adverse  and  deed  admissible;  Francis  ▼.  Grote,  14  Mo.  Ajhk.  828^ 
holding  tax  collector's  deed.  Illegal  because  property  lumped  at  sale, 
gave  colorable  title;  Swift  ▼.  Mulkey,  17  Or.  640,  21  Pae.  878^  holding 
deed,  under  which  grantee  entered,  though  It  conveyed  no  title  and 
was  a  nullity,  gave  color  of  title;  Wood  t.  Oonrad,  1  8.  Dak.  341« 
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60  N.  W.  97,  holding  warranty  deed  by  grantor  who  was  not  shown 
to  have  any  title,  admissible  to  prove  color  of  title;  Ward  ▼.  Hug- 
gins,  7  Wash.  625,  82  Pac.  743,  holding  void  tax  deed  sufficient  evi- 
dence of  color  of  title  to  sustain  bar  of  three  years'  limitation; 
Swann  t.  Thayer,  86  W.  Va.  61,  14  S.  B.  424,  holding  twenty-five 
years'  iK>ssesslon  under  deed  of  trustee  whose  appointment  was  void, 
established  adverse  possession;  Barrett  v.  Stradl,  73  Wis.  400,  9 
Am.  St  Rep.  804,  41  N.  W.  443,  holding  defendant  in  ejectment  en- 
tering under  conveyance  in  fee  from  life  tenant,  entitled  to  recover 
for  improvements,  though  made  after  notice  of  plaintiff's  clause. 

Oited  in  elaborate  note  in  14  Am.  Dec.  683,  on  point  that  void  deed 
may  give  color  of  title.  Oited,  obiter,  in  Woolfork  v.  Buckner,  60 
Ark.  167,  29  S.  W.  873,  holding  that  two  years*  limitation  for  re- 
covery of  land  sold  for  taxes  applied  in  favor  of  purchaser  in 
possession  under  deed  void  on  its  face.  Oited  erroneously,  ar^ 
guendo,  in  Dibble  v.  Belllngham,  etc..  Land  Oo.,  163  U.  S.  72,  41  L. 
76,  16  8.  Ot  942,  holding  that  in  Washington  as  to  color  of  title  a 
void  deed  accompanied  with  possession,  starts  statute  of  limitations. 
Oited  in  dissenting  ophiion  in  Torrence  v.  Shedd,  156  111.  220,  42  N. 
B.  173,  majority  holding  that  prima  facie  tax  title  is  not  established, 
under  act  of  1835,  unless  notice  of  sale,  to  owner,  is  shown;  Griffin  v. 
Mixon,  38  Miss.  455,  majority  holding  act  of  1850,  providing  for  for- 
feiture of  land  for  failure  to  pay  taxes,  unqonstitutionaL 

Distinguished  in  Parker  v.  Overman,  18  How.  141,  15  L.  819,  re- 
ported in  Hemp.  696,  F.  O.  10,623,  holding  tax  deed,  where  the  land 
was  not  legally  assessed  under  Arkansas  statute,  void;  Kelly  v. 
Herrall,  10  Sawy.  166,  20  Fed.  867,  holding  that  notwithstanding 
Oregon  statute  of  1866,  a  tax  deed  is  only  prima  facie,  not  con- 
clusive, evidence  of  assessment,  levy,  issuance  of  warrant  and  sale; 
Horse  v.  South,  80  Fed.  213,  holding  tax  deed,  where  there  was  no 
legal  assessment  under  Kentucky  statute,  void;  Harding  v.  Butts, 
18  lU.  610,  holding  statute,  making  person  having  color  of  title,  and 
paying  taxes  for  seven  years,  owner  of  land,  unconstitutional; 
Dequasie  v.  Harris,  16  W.  Va.  353,  holding  prima  facie  case,  that 
land  was  taxed  properly,  made  by  recitals  of  deed  under  statute, 
contradicted  by  sheriff's  report;  Doe  v.  Minge,  56  Ala.  125,  holding 
part  of  statute  making  tax  deed  prima  facie  evidence  of  certain 
facts  valid  but  unconstitutional  so  far  as  it  made  tax  deed  con- 
clusive evidence  of  other  facts. 

Distinguished  in  Ooulter  v.  Stafford,  56  Fed.  568, 15  U.  S.  App.  118, 
holding  tax  deed  failing  to  show  notice  of  sale  to  owner  in  com- 
pliance with  statute  of  Washington  territory,  void  and  insufficient 
to  set  statute  of  limitations  running  in  favor  of  grantee;  Jones  v. 
Handle,  68  Ala.  266,  holding  statutory  bar  to  recover  lands  sold  for 
taxes  begins  to-  run  from  date  of  execution  of  tax  deed;  Kessinger 
T.  Wilson,  68  Ark.  405, 22  Am.  St  Rep.  223, 14  S.  W.  97,  holding  right 
of  minors  to  recover  land  sold  for  taxes  was  not  barred  by  statutory 
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limitation  of  five  years 'In  favor  of  purchasers;  Harding  v.  Butts,  18 
IlL  510,  holding  statute  making  person  haying  color  of  title  and 
paying  taxes  for  seven  years,  owner  of  land,  unconstitutional; 
Wofford  V.  McKinna,  23  Tex.  46,  76  Am.  Dec.  57,  holding  tax  deed 
void  on  its  face  would  not  support  plea  of  five  years'  limitation  under 
Texas  statute. 

Statutes  of  limitation  are  statutes  of  repose  founded  on  a  sound 
policy  and  should  not  be  evaded  by  a  forced  construction,  p.  477. 
See  preceding  syllabus  note. 

Miscellaneous. —  Cited  as  authority  for  liberal  construction  of  tax 
laws  in  Merrick  v.  Hutt,  15  Ark.  840,  holding  that  under  tax  law, 
■ale  is  valid  though  not  assessed  to  true  owner. 

18  How.  478-487,  14  L.  281,  UNITED  8TATBS  v.  HODOBL 

Bvidence  —  Postmasters. —  In  an  action  on  a  postmaster's  bond 
the  auditor's  certified  transcripts  of  his  returns  and  accounts  are 
admissible  in  evidence,  although  they  do  not  embody  credits  claimed 
by  the  postmaster,  but  repudiated  by  the  government,  p.  484. 

Cited  and  principle  applied  In  United  States  v.  Harrill.  McAlI.  245. 
250,  F.  C.  15,310,  holding  certified  account  admissible  in  action  on 
postmaster's  bond,  though  it  did  not  show  credits  allowed. 

Treasury  and  post-offloe  departments.—  Mutatis  mutandis,  the 
Import  and  language  of  the  act  of  1707,  regulating  the  treasury  de- 
partment, and  the  act  of  1836,  regulating  post-ofilce  department,  are 
identical,  p.  486. 

Denied  as  dictum  in  United  States  v.  Harrill,  McAlL  246,  F.  C. 
16,810,  holding  transcript  of  accounts  omitting  credits  allowed  by 
department  admissible  in  action  on  postmaster's  bond. 

Bvidence.— Transcripts  of  the  corrected  quarterly  returns  of  a 
postmaster  corrected  by  the  department  are  admissible  against  his 
bondsmen,  as  his  admissions,  the  corrections  being  rebuttable  by 
proof,  p.  486. 

Cited  and  applied  in  United  States  v.  Dumas,  140  U.  8.  285,  87  L. 
786,  13  8.  Ct  874,  holding  postmaster-general's  order  withholding 
commissions  from  postmaster,  as  well  as  certified  accounts  produced 
by  department  not  conclusive  as  to  balance  claimed  by  government 
Olted,  arguendo,  in  Jaedicke  v.  United  States,  85  Fed.  876,  56  U.  S. 
App.  416,  holding  postmaster-general  had  no  power,  after  a  post- 
master's discharge,  to  make  an  order  creating  an  indebtedness  in 
flavor  of  the  government 

Ofllelal  bonds. —  The  basis  of  an  action  against  a  postmaster's 
sureties  is  found  in  his  bond  and  in  his  deUnqnendes,  and  not  In 
bis  accounts  and  returns,  as  certified  by  the  dspartment,  and  ad« 
■dsslble  In  evidence  in  the  action,  p,  487. 
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18  How.  488-498,  14  L.  235,  LAWRENCE  T.  CASWELL. 

Tariff. —  The  duty  of  100  per  cent  ad  valorem  is  chargeable  on 
the  quantity  of  brandy  actually  imported  and  as  diminished  by 
leakage,  and  not  upon  the  contents  as  inyolced,  p.  496. 

Cited  with  approval  in  Balfour  v.  Sullivan,  8  Sawy.  650,  17  Fed. 
232,  applying  rule  to  cargo  of  coke;  United  States  v.  Nash,  4  CllfiT. 
112,  F.  C.  15,856,  holding  custom  officers  not  bound  by  invoice  weight 
of  cargo  of  tea;  Schuchardt  v.  Lawrence,  3  Blatchf.  397,  F.  C. 
12,484,  applying  rule  to  cargo  of  gin;  In  re  Bache,  54  Fed.  372,  hold- 
ing glass  broken  on  voyage  would  enter  free,  and  not  pay  duty  as 
damaged  merchandise;  Austin  v.  Peaslee,  2  Fed.  Cas.  236,  applying 
rule  to  cargo  of  hemp. 

Cited  generally  in  Belcher  v.  Linn,  24  How.  526,  16  L.  758,  re- 
fusing damages  for  leakage  of  molasses  while  being  appraised. 

Distinguished  in  United  States  v.  Bache,  59  Fed.  764,  20  U.  S.  App. 
286,  holding  glass  broken  on  voyage  dutiable  as  window  glass  unless 
abandoned  to  the  government 

Duties  paid  under  the  sanction  of  the  secretary  of  the  treasury 
are  never  illegally  exacted  unless  paid  under  protest  stating 
specially  the  ground  of  the  objection,  p.  496. 

Cited  and  principle  applied  in  Nichols  v.  United  States,  7  Wall 
127,  128,  19  L.  127,  refusing  to  allow  recovery  of  duties,  where  no 
protest  was  made  at  time  of  payment;  Saltonstall  v.  Russell,  152 
U.  S.  633,  38  L.  578,  14  S.  Ct  735,  holding  duties  paid  to  collector 
of  a  second  port,  without  protest  after  payment  to  collector  of  first 
port,  not  recoverable;  Barney  v.  Rickard,  157  U.  S.  360,  39  L.  733,  15 
S.  Ct.  645,  holding  where  importer  overpays  duties,  maldng  no  pro* 
test  until  after  delivery  of  goods,  though  before  overpayment  is  re- 
funded, protest  is  futile;  Pierson  v.  Lawrence,  2  Blatchf.  500,  F.  C. 
11,158,  holding  iron  importers  could  not  in  action  to  recover  over* 
payment  of  duties  rely  on  different  ground,  as  irregularity  in 
custom-house  proceedings,  than  that  stated  in  their  protest  when 
payment  was  made;  Focke  v.  liawrence.  2  Blatchf.  510,  F.  0.  4,894, 
ruling  similarly  as  in  Pierson  v.  Lawrence,  supra,  on  similar  facts; 
Dntilh  y.  Maxwell,  2  Blatchf.  551,  F.  C.  4,208,  holding,  in  action  to 
recover  overpayment  of  duties,  consular  certificate  as  to  depreciation 
of  money  in  which  goods  invoiced,  not  admissible,  not  having  been 
presented  with  protest;  United  States  v.  Campbell,  10  Fed.  819, 
holding  surety  on  warehouse  bond  not  liable  for  a  deficiency  dis* 
covered  by  a  reliquldation  seven  years  after  the  goods  were  with- 
drawn; United  States  v.  Leng,  18  Fed.  19,  20,  holding  an  order  of  the 
secretary  of  the  treasury  reversing  a  collectoi's  estimate  on  llquida- 
tkm  and  sustaining  Importer's  classification,  is  conclusive,  and  can- 
not on  subsequent  reliquldation,  be  set  aside  by  the  secretary. 
Cited,  obiter.  In  Northrup  v.  Shook,  10  Blatchf.  246.  F.  C.  10,329, 
where  legality  of  broker's  tax  was  sustained  and  necessity  for  pro 
test  did  not  arise. 
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Tariif . —  It  ie  not  within  the  proyince  of  the  treasury  department 
or  courts  to  pass  upon  the  reasonableness  of  a  tariff  imposed  by  Ck>n« 
frees,  p.  487. 

Cited  and  followed  in  Norcross  ▼.  Greely,  1  Gnrt  117,  F.  O.  104294, 
holding  under  act  of  1842,  proTiding  for  addition  of  commissions  in 
▼aluing  goods  to  be  charged  with  duty,  commissions  must  be  added 
in  all  cases,  Including  those  where  they  are  not  charged  to  importers. 

Tariff. —  The  2  per  cent  deduction  for  leakage  is  only  made  on 
liquors  paying  duty  by  the  gallon,  not  on  ad  valorem  duties,  p.  497. 

Oited  and  applied  in  Louisville  Public  Warehouse  Co.  y.  Collector, 
49  Fed.  569, 6  U.  8.  App.  53,  holding  whiskey  must  pay  duty  on  num^ 
ber  of  gallons  at  time  of  importation,  not  at  time  of  withdrawal  from 
bond.  Cited  generally  in  Bensusau  t.  Murphy,  10  Blatchf.  534,  F.  C. 
1,829,  holding  wine  imported  in  bottles  liable  only  to  duty  by  the 
gallon  not  the  ad  valorem  duty. 

18  How.  49&-518,  14  L.  240,  JBCKBB  T.  MONTGOMERT. 

Constitutional  law  —  Courts. —  Every  court  must  derive  its  Juris- 
diction and  authority  from  the  Constitution  or  Federal  laws;  and  a 
prize  court  established  in  a  conquered  country,  by  the  president  or 
any  other  military  officer,  has  no  authority,  and  its  condemnation 
Is  a  nullity,  p.  515. 

Cited  and  applied  by  analogy  in  Norris  v.  Doniphan,  4  Met  (Ky.) 
898,  holding  the  act  of  1862,  providing  for  confiscation  of  property  of 
rebels  by  proceedings  in  rem  wherever  property  situate,  uncon- 
BtitutionaL  Cited  in  dissenting  opinion  in  Jackson  v.  The  Magnolia, 
20  How.  828,  15  L.  928,  majority  holding  that  District  Courts  exer- 
cise Jurisdiction  over  collision  cases  upon  navigable  waters  within 
a  State  under  act  of  1789.  Cited,  arguendo,  in  Perkins  v.  Rogers,  85 
Ind.  166,  9  Am.  Rep.  673,  holding  that  statute  of  limitations  was  sus- 
pended during  the  civil  war  as  to  citizens  of  the  States  in  rebellion. 

Distinguished  in  The  Orapeshot,  9  Wall.  133,  19  L.  653,  holding 
president  had  authority  to  establish  provisional  courts  in  insurgent 
territory  occupied  by  the  national  forces;  United  States  v.  Reiter,  27 
Fed.  Cas.  778,  778,  holding  that  by  the  law  of  nations,  president  was 
warranted  in  establishing  provisional  courts  in  territory  held  by 
national  forces;  Daniel  v.  Hutcheson,  86  Tex.  62,  22  S.  W.  937, 
holding  Federal  military  commanders  had  power  to  establish  mill 
tary  courts  pending  reconstruction  period. 

A  prise  eonrty  can,  in  a  proper  case,  adjudicate  captured  property, 
though  the  property  is  not  brought  within  the  control  of  the  court, 
and  can  always  proceed  In  rem  where  the  proceeds  of  the  prise  are 
traceable  to  the  hands  of  any  person,  p.  516. 

Cited  and  applied  in  Jecker  ▼.  Montgomery,  18  How.  Ill,  15  L. 
812^  reaffirming  main  case  on  this  point;  The  Hla\nitlia,  Blateht 
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Pr.  g,  F.  O.  6,451,  holding  that  the  JurisdictioD  of  the  District 
Courts  In  prize  cases  Is  not  limited  to  seizures  within  their  terri- 
torial dimensions  or  on  the  high  seas;  The  Gypsej,  Blatchf.  Pr. 
127,  F.  O.  6,466;  condemning  vessel  captured  in  Gulf  of  Mexico, 
though  not  brought  within  the  district;  The  Zaralla,  Blatchf.  Pr. 
178,  F.  O.  18,208,  condemning  yessel  and  cargo,  which  wad  de- 
stroyed, because  unfit  to  be  sent  in  for  adjudication. 

Prisa.— Where  a  commander  of  a  national  ship  cannot  spare  a 
prize  crew,  and  has  orders  not  to,  he  need  not,  in  accordance  with 
the  usual  law  of  nations  and  Federal  acts,  bring  his  prize  before 
a  Federal  court,  but  may  sell  the  prize  in  a  foreign  country  and 
proceed  within  a  reasonable  time  to  adjudication  in  a  Federal  court 
p.  616. 

Cited  and  principle  relied  upon  in  Jecker  v.  Montgomery,  18  How. 
Ill,  15  L.  312,  reaffirming  main  case  on  this  point;  The  Thomas 
Watson,  Blatchf.  Pr.  121,  F.  C.  13,933,  holding  that  where,  from 
necessity,  prize  rules  are  not  observed  as  failure  to  produce  wit- 
nesses from  delinquent  ship,  evidence  aliunde  sustaiiulng  the  libel, 
must  be  produced;  The  Gypsey,  Blatchf.  Pr.  127,  F.  C.  5,456,  con- 
demning vessel,  from  which  all  escaped,  on  evidence  of  letters 
found  aboard,  though  she  was  not  brought  within  the  district;  The 
Joseph  H.  Toone,  Blatchf.  Pr.  231,  F.  C.  7,541,  assuming  prima 
fade  that  reasonable  cause  existed  for  officer's  taking  captured 
vessel  into  public  service  without  following  process  of  law;  Fay 
T.  Montgomery,  1  Curt  273,  F.  C.  4,700,  holding  that  it  was  within 
a  capturing  offlcer^s  discretion  to  determine  whether  he  could  spare 
men  to  send  in  his  prize  for  adjudication. 

War  ~  Torf eitnre.—  Allegations  that  a  vessel  sailed  from  New  Or- 
leans, designing  to  trade  with  enemy,  and  holding  illegal  intercourse 
with  them,  axe  sufficient  if  proven,  to  subject  vessel  and  cargo  to 
condemnation,  pu  616. 

Olted  and  relied  opon  in  Jecker  v.  Montgomery,  18  How.  Ill, 
16  Lb  812y  reaffirming  main  case  on  this  point;  The  William  Bagaley, 
6  WalL  406,  18  L.  688,  holding  that  war  imports  a  prohibition  to 
citizens  to  trade  with  the  enemy,  and  dissolves  parinership  be- 
tween citizens  of  belligerent  nations;  The  A.  J.  View,  Blatchf.  Pr. 
148,  F.  C  118^  condemning  vessel  for  violation  of  the  blockade; 
The  Joseph  H.  Toone,  Blatchf.  Pr.  231,  F.  O.  7,541,  assuming  prima 
fade  that  reasonable  cause  existed  for  taking  of  vessel  Into  public 
■errlce  by  a  commanding  officer  without  following  process  of  law. 

Prifla.— On  a  libel  for  restitution,  the  property  cannot  be  con- 
demned as  a  prize,  bot  a  condemnation  proceeding,  on  the  prize 
side  of  the  court,  must  be  had,  p.  617. 

Cited  and  applied  in  Jecker  v.  Montgomery,  18  How.  Ill,  16  L. 
812^  reaffirming  main  case  on  this  point;  United  States  v.  Weed,  6 
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WaU.  69»  18  L.  633,  holding  that  in  a  libel  for  condemnation  ai 
prize  of  war,  the  property  cannot  be  condemned  for  a  statutory 
forfeiture;  The  Prince  Leopold,  Blatchf.  Pr.  90,  F.  O.  11,428,  hold- 
ing practice  of  Federal  courts  in  prize  cases  Is  goyemed  by  rules 
of  English  admiralty  law;  Fay  t.  Montgomery,  1  Curt.  269,  F.  C. 
4,709,  refusing  to  decree  restitution  for  seizure,  pending  a  prize 
proceeding.  Explained  in  Jecker  t.  Montgomery,  18  How.  124,  15 
L.  817,  holding  that  proceeding  for  condemnation  for  illegally 
trading  with  enemy  should  be  in  name  of  the  United  States. 

Torf eiture  —  Prize.— Upon  a  libel  for  restitution,  probable  cause 
for  seizure  is  no  defense,  but  may  be  shown,  after  the  illegality 
of  the  capture  Is  established,  when  the  Ubellant  claims  additional 
damages  for  the  seizure  and  detention,  p.  517. 

Oited  and  principle  applied  in  Jecker  v.  Montgomery,  18  How. 
Ill,  16  L.  812,  reaffirming  main  case  on  this  point 

18  How.  51&-628,   14  L.  249,   PENNSYLVANIA  T.   WHEELING, 
ETC.,  BRIDGE  00. 

State  sovereignty.— When  a  State  enters  into  a  copartnership, 
or  becomes  a  member  of  a  corporation,  its  sovereignty  is  not  In* 
Yolved,  but  it  is  treated  as  other  stockholders  or  partners,  p.  660. 

Oited  and  rule  applied  in  McOann  y.  Randall,  147  Mass.  88,  9 
Am.  St  Rep.  672,  17  N.  E.  82,  holding  that  a  United  States  treasury 
draft  might  be  attached;  Philadelphia  v.  Gilmartin,  71  Pa.  St  158, 
holding  city  liable  for  acts  of  her  agents  in  drawing  off  water  con- 
trary to  her  duty  to  State  and  to  her  contract  Approved  as  to 
the  distinction;  Noyes  t.  State,  46  Wis.  262,  32  Am.  Rep.  712,  1 
N.  W.  2,  holding  that  no  costs  are  recoverable  against  the  State  in 
criminal  prosecutions. 

Original  Jurisdiction  upon  equity  side  of  Supreme  Oourt  will  at- 
tach where  State,  as  party,  has  a  direct  interest  in  controversy,  in- 
stituted by  attorney-general,  to  remove  an  obstruction  which  would 
cause  irreparable  injury  to  the  State,  pp.  661-562. 

Oited  and  followed  as  authority  in  Wisconsin  v.  Duluth,  2  DHL 
408,  413,  F.  0.  17,902,  holding  that  State  could  not  sue  in  Federal 
Olrcuit  Oourt  Oited  in  appendix,  Milnor  v.  N.  J.  R.  Oo.,  8  Wall. 
790,  16  L.  805,  F.  0.  9,620.  Oited,  arguendo,  in  State  of  Texas  v. 
Lewis,  12  Fed.  5,  and  S.  O.,  14  Fed.  67,  holding  that  State  can 
sue  alien  residents  of  Mexico  in  Federal  Olrcuit  Oourt  Cited  gen- 
erally in  State  v.  Anderson,  5  Kan.  116,  holding  State  cannot  sue, 
except  by  proper  officer  and  authority;  Oonnectlcut  etc..  Lumber 
Oo.  T.  Olcott  Falls  Oo.,  66  N.  H.  877,  21  AU.  1090,  13  L.  R.  A.  880, 
and  n.,  holding  attorney-general  is  iHroper  party  plaintiff  in  action 
to  abate  public  nuisance;  Ooler  v.  Board  of  Oomrs^,  6  N.  Mex.  118^ 
27  Pac  626,  holding  presumption  of  authority  attends  signature  of 
district  attorney. 
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Distinguished  in  Transportation  Co.  v.  Parljersburg,  107  U.  & 
705,  27  L.  580,  2  a  Ct  744,  holding.  Federal  court  had  no  Jurisdic- 
tion to  enjoin  collection  of  exorbitant  wharfage  rates  on  Ohio 
riyer;  Willamette  Iron  Bridge  Co.  v.  Hatch,  126  U.  S.  15,  16,  17, 
31  L.  634,  635,  8  8.  Ct  818,  819,  denying  Jurisdiction  where  Congress 
had  not  acted  respecting  navigable  stream  entirely  within  State; 
Wisconsin  v.  Pelican  Ins.  Co.,  127  U.  S.  287,  295,  296,  82  L.  242,  245, 
8  8.  Ct  1373,  1377,  holding  court  had  not  original  Jurisdiction  of  an 
action  by  State  on  a  Judgment  obtained  in  State  court  against  for- 
eign insurance  company. 

Judicial  notice.— That  Ohio  river  is  navigable  is  an  historical 
fact,  which  all  courts  may  recognise,  p.  561. 

Cited  and  rule  applied  in  The  Steamboat  Cheeseman  v.  Two 
Ferry-Boats,  2  Bond,  371,  F.  C.  2,633,  sustaining  admiralty  Juris- 
diction of  District  Court  over  Ohio  River;  Ravenswood  v.  Flemings, 
22  W.  Ya.  56,  46  Am.  Rep.  489,  det^mining  rights  of  riparian 
owners  on  the. Ohio. 

Federal  courts  have  no  Jurisdiction  of  common-law  offenses,  and 
an  indictment  for  nuisance  cannot  be  sustained,  pp.  563-564. 

Cited  with  approval.  United  States  v.  Garlinghouse,  4  Ben.  206, 
F«  O.  16^189,  holding  bond  valid  under  law  of  New  Yoris,  there 
being  no  common  law  of  the  United  States.  Approved,  without 
particular  application,  Bucher  v.  Cheshire  R.  R.  Co.,  125  U.  8.  584, 
81  L.  799,  8  8.  Ct  978,  holding.  Federal  Court  is  bound  by  State 
law  on  matter  of  setting  up  criminal  action  as  a  defense  to  action 
for  tort  Api^ovedt  without  applying  rule,  United  States  v.  Plumer, 
8  ClifC  55,  F.  O.  16,056,  holding  Federal  court  had  Jurisdiction  of 
murder  committed  on  high  seas  on  vessel  belonging  to  citisens  of 
United  States.  Approved  in  dissenting  opinions,  United  States  v. 
Ofulkshank,  92  U.  8.  564,  28  L.  595,  majority  taking  appellate  Juris- 
diction of  a  prosecution  for  conspiracy;  Tennessee  v.  Davis,  100 
U.  8.  282,  25  lu  666^  majority  holding  Indictment  for  murder,  against 
revenue  officer,  may,  acoNrdlng  to  statute,  be  removed  to  Federal 
court 

Praotics.— Case  under  consideration  Is  subject  to  same  rules  of 
action  as  if  suit  was  commenced  in  Circuit  Court  for  district  of 
Yiiginia,  p.  568. 

Cited  generaUy,  Georgia  v.  Atkins,  1  AblK  (U.  8.),  24,  35  6a.  316^ 
F.  C  6,850^  holding  that  State  may  sue  in  Federal  Circuit  Court 

Vedsral  squity  Jurisdiction.— The  rules  of  the  High  Court  of 
CRiancery  of  Bngland  have  been  adopted  by  the  courts  of  the  United 
States,  and  the  latter  are  not  limited  by  the  chancery  system 
adopted  by  any  State,  p.  568. 

Approved  and  dted  in  Shuf ord  ▼.  Cain,  1  Abb.  (U.  &),  305,  F.  a 
12,828,  wheis  counsel  made  a  common-law  motion  ancillary  to  • 
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bill,  but  relied  on  former;  United  States  t.  Parrott,  McAll.  287,  289, 
F.  O.  15,998,  entertaining  bill  to  restrain  Irreparable  Injury  while 
title  to  mine  remained  In  dispute;  Breeden  v.  Lee,  2  Hughes,  488, 
F.  0.  1,828,  enjoining  levy  by  State  court  against  property  of  non- 
resident; Ball  y.  Tompkins,  41  Fed.  489,  holding.  If  requisite  con- 
ditions exist,  Federal  courts  can  talce  Jurisdiction  of  administra- 
tion of  estates;  Richmond  v.  Atwood,  62  Fed.  25,  5  U.  S.  App.  151, 
17  L.  R.  A.  620,  holding,  a];^>eal  may  be  taken  to  interlocutory  de- 
cree of  Olrcuit  Court,  granting  perpetual  Injunction;  Taylor  t. 
Olark,  89  Fed.  8,  and  Davidson  y.  Calkins,  92  Fed.  233,  holding 
Federal  court  will  not  entertain  bill  to  quiet  title  when  defendant 
is  in  possession;  Alger  y.  Anderson,  92  Fed.  699,  dismissing  bill 
seeking  damages  where  there  was  adequate  remedy  at  law. 

Equity  Jnrisdietion.— If  an  obstruction  be  unlawful,  and  Injury 
irrexMunble,  by  a  suit  at  common-law,  the  injured  party  may  claim 
projection  of  court  of  chancery,  and  Its  powers  are  effectual  to  re-> 
lleye  private  nuisance,  p.  564. 

Cited  with  approval  and  rule  applied  In  In  re  Debs,  158  U.  S. 
588,  89  L.  1104,  15  S.  Gt  907,  and  United  States  v.  Debs,  64  Fed. 
741,  742,  sustaining  Injunction  to  remove  obstruction  of  highways 
for  Interstate*  commerce  caused  by  strikers;  Woolsey  v.  Dodge,  6 
McLean,  149,  F.  C.  18,032,  granting  perpetual  injunction  to  restrain 
collection  of  illegal  tax;  Devoe  v.  Penrose  Ferry  Co.,  7  Fed.  Cas. 
568»  Federal  court  restraining  erection  of  bridge  over  navigable 
river;  Haskell  v.  New  Bedford,  108  Mass.  216,  enjoining  construc- 
tion of  sewer  interfering  with  private  use  of  dock;  Attorney-Gen- 
eral V.  Hudson,  etc.,  R.  R.  Co.,  9  N.  J.  Eq.  562,  entertaining  suit  to 
enjoin  construction  of  bridge  in  certain  manner;  Williams  v.  David- 
son, 48  Tex.  31,  bill  to  enjoin  collection  of  toll  on  bridge;  Kerr  v. 
WooUey,  8  Utah,  464,  24  Pac  834,  restraining  collection  of  Illegal 


Approved  In  Hughes  t.  Northern  Pac  R.  R.,  9  Sawy.  322,  18 
F^  118,  holding,  one  sustaining  special  damage  from  building  of 
nnaothorieed  bridge  may  abate  it  as  public  nuisance;  United  States 
T.  Pittsburg,  etc.,  Co.*  26  Fed.  114,  entertaining  suit  in  equity  by 
United  States  to  compel  bridge  company  to  comply  with  term  of 
act  of  Congress  or  to  abate  public  nuisance;  Spokane  Mill  Co.  v. 
Post,  60  Fed.  481,  holding  equitable  relief  Is  open  to  one  sustain- 
ing Irreparable  Injury  from  obstruction  of  commerce;  Packet  Co. 
T.  Sorrels,  60  Ark.  474,  8  8.  W.  685,  but  holding  that  plaintiff  did 
not  aver  and  prove  spedflc  injury  caused  by  obstruction  in  street; 
IMaware^  etc.  Canal  Co.  v.  Raritan,  etc,  R.  R.  Co.,  16  N.  J.  Eq. 
870,  holding  that  court  of  equity  may  abate  a  nuisance  as  well  as 
restrain  It  from  being  erected;  Attorney-General  v.  Railroad  Com- 
panies, 85  Wis.  539,  sustaining  jurisdiction  to  enjoin  corporation 
from  abuse  of  franchise  In  charging  excessive  rates;  Harrison  v. 
Board  of  Supervisors,  51  Wis.  663,  8  N.  W.  788,  applying  rule  and 
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granting  plaintiff  equitable  relief  to  compel  remoTal  of  emb^Dk- 
ment  by  defendants.  Cited  in  note  collecting  anthoritieB,  57  A.m. 
St  Bep.  095.  Approved,  without  applying  rule,  Ooulson  t.  Harris, 
48  Miss.  748^  holding  taxpayer  not  entitled  to  injunction  for  single 
treapaas  of  tax-collector.  Approved,  dissenting  opinion,  Coulson 
T.  Harria»  48  Miaa.  774,  supra. 

Distinguished  in  Attomey-Oeneral  v.  American  Tobacco  Oo.,  55 
N.  J.  Bq.  860,  86  AtL  976,  holding  court  of  equity  cannot  enjoin 
acts  of  corporation  done  within  scope  of  its  powers,  merely  because 
of  defects  in  organization. 

VaTlgabIs  viTexs*— Ohio  river,  being  a  navigable  stream,  sub- 
ject to  commerce  power  of  Congress,  is  not  within  State  Jurlsdic- 
tloii,pu56S. 

Principle  afflrmed  and  i^iplled  in  the  following  citing  cases:  In 
rs  Debs,  168  U.  a  588,  89  L.  1104,  15  S.  Ot  907,  holding  United 
States  government  has  Jurisdiction  over  artificial  highways  and 
may  prevent  interference  by  strikers;  Jolly  v.  Terre  Haute,  etc, 
OOm  0  licLean,  240,  F.  C.  7,441,  where  Federal  court  took  Juris- 
diction of  action  for  damages  caused  by  draw-bridge  over  naviga- 
ble stream;  Biiller  v.  New  York,  18  Blatchf.  476^  F.  C.  9,585,  where 
Congress  had  authorised  construction  of  bridge  across  Bast  river; 
Canada  Southern  v.  International  Bridge^  8  Fed.  192,  holding  Con- 
gress had  full  power  to  regulate  construction,  etc.,  of  bridge  across 
the  Niagara,  lying  within  State  of  New  York;  Devoe  v.  Penrose, 
Ferry,  7  Fed.  Cas.  568,  Circuit  Court  restraining  erection  of  bridge 
over  Schuylkill  rivw,  though  entirely  within  limits  of  State;  Peo- 
ple V.  Central  B.  B.  Coi.,  42  N.  Y.  805,  holding  State  court  could 
not  remove  obstruction  on  New  Jersey  shore  of  navigable  waters 
between  New  York  and  New  Jersey;  People  v.  Kelly,  76  N.  Y.  482, 
holding  Congress  had  power  to  authorise  bridge  over  Bast  river, 
althoui^  It  would  obstruct  navlgaticm  to  certain  extent;  Sweeney 
V.  Chicago,  etc,  B.  B.  Co^  60  Wis.  68, 18  N.  W.  758,  holding,  power 
of  State  to  authorise  bridges  ever  navigable  waters  of  Wisconsin 
subordinate  to  that  of  Congress.  See  note,  44  Am.  Dec  620. 
Cited  In  exhaustive  note  on  the  subject  of  the  limited  Juris- 
diction of  States  over  navigation  In  62  Am.  Dec  240.  Ap- 
proved, without  applying  rule,  in  Cardwell  v.  American  Bridge 
Co.,118U.  8.208.28L.960,  5&Ct424  (affirming  S.  C, 
9  Sawy.  664,  666,  19  Fed.  668,  564,  566),  holding  that  State 
had  power  to  authorise  construction  of  bridge  over  river  en- 
tirely within  Its  limits;  United  States  v.  Bain,  8  Hughes,  608,  F. 
C  14,496^  holding  State  could  authorise  lease  of  space  at  end  of 
street  for  construction  of  dock  on  river;  Doboy,  etc,  Co.  v.  De 
Mfigftt^H*,  25  Fed.  698»  holding  State  hi^d  power  to  authorize 
cable  across  navigable  stream  in  absence  of  regulation  by  Con- 
gress; Commonwealth  v.  Louisville  Bridge  Co.,  42  Fed.  245,  hold* 
tng  act  of  Congress  authorising  bridge  did  not  include  highway 
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leading  to  bridge;  In  re  Mattson,  69  Fed.  639,  holding,  jnrisdic- 
tion  of  Oregon  and  Washington  over  Columbia  river  Is  concurrenti 
Depew  y.  Board  of  Trustees,  5  Ind.  10,  holding,  creek  navigable  only 
by  small  craft  wholly  within  control  of  State  legislature;  Neader^ 
houser  v.  The  State,  28  Ind.  266,  holding  similarly  where  State 
authorized  mill-dam  on  the  Wabash.  Cited  generally.  Bridge  Co. 
V.  United  States,  105  U.  S.  480,  481,  26  L.  1147,  holding  Congress 
had  power,  having  reserved  it,  to  withdraw  assent  given  to  con- 
struction of  bridge  over  the  Ohio;  United  States  v.  The  Francis 
Hatch,  25  Fed.  Cas.  1204,  sustaining  validity  of  regulations  of  sec- 
retary of  treasury  concerning  slave  trade,  made  In  pursuanoe  of  acts 
of  Congress;  Hatch  v.  Wallamet  Iron  Bridge  Co.,  27  Fed.  678, 
court  refusing,  in  form  presented,  to  pass  upon  question  wlieth^ 
bridge  proposed  was  a  warrantable  structure;  Hodgman  t.  St  Pftul. 
etc.,  R.  R.  Co.,  23  Minn.  160,  holding  general  authority  of  legisla- 
ture given  to  railroad  to  build  bridges  did  not  refer  to  the  Mis- 
sissippi; Benedict  v.  Columbus  Construction  Co.,  49  N.  J.  Bq.  41, 

28  Atl.  491,  holding  statute  of  Indiana  regulating  transportation  of 
gas  an  interference  with  interstate  commerce.  Apinroved  in  fol^ 
lowing  dissenting  opinions.  Oilman  v.  Philadelphia,  8  Wall  742,  18 
L.  105,  majority  holding  that,  river  being  wholly  within  limits  of 
State,  the  latter  had  not  exceeded  her  authority  in  granting  right 
to  erect  bridge;  State  v.  Delaware,  etc.,  B.  R.  Co.,  30  N.  J.  L.  490, 
majority  holding  State  had  power  to  levy  a  transit  duty  on  foreign 
corporation  doing  business  in  State;  Norfolk  v.  Comm.,  88  Ya.  108, 

29  Am.  St  Rep.  713,  majority  holding  State  law  interfering  with 
Interstate  trains  unconstitutional.  Approved*  concurring  opinions. 
Hall  V.  De  Cuir,  95  U.  8.  516»  24  L.  658»  court  holding  act  of  Louis- 
iana unconstitutional  as  to  its  effect  upon  foreign  commerce;  Hatch 
V.  Wallamet  Iron  Bridge  Co.,  7  Sawy.  144,  6  Fed.  788,  court  hold- 
ing State  act  void  authorising  bridge  contrary  to  act  of  Congress, 
declaring  river  to  be  a  conunon  highway. 

Distinguished  in  Conway  t.  Taylor,  1  Black,  684,  17  L.  208,  hold- 
ing, grant  of  ferry  franchise  on  Ohio  river  was  within  legitimate 
control  of  State  authority;  Sherlock  v.  Ailing,  98  U.  B.  102,  23  L. 
820,  allowing  action  for  marine  tort  occurring  on  the  Ohio  to  be 
brought  in  State  court;  SllUman  v.  Hudson  River  Bridge  Co.,  4 
Blatcbf.  409,  410,  F.  O.  12,852,  and  Sllliman  v.  Troy,  etc.,  Co.,  11 
Blatchf.  286,  287,  F.  C.  12,858,  holding  In  the  absence  of  ezerdse  of 
power  by  Congress,  State  may  authorise  erection  of  bridge  across 
the  Hudson;  Rhea  v.  Newport  etc.,  Co.,  50  Fed.  19,  holding  simi- 
larly as  to  bridge  across  the  Cumberland  in  K^itucky;  United 
States  V.  Addyston  Pipe,  etc.,  Co.,  78  Fed.  718,  luMlng,  combina- 
tion of  companies  for  monopolizing  business  in  certain  States,  af- 
fected interstate  commerce  only  Incidentally;  Western  Union  TeL 
Co.  V.  Pendleton,  95  Ind.  13,  48  Am.  Rep.  698,  holding  that  State* 
in  exercise  of  its  police  power,  may  Impose  penalty  upon  telegraph 
company  for  failure  to  transmit  message  to  another  State;  Craig 
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T.  Kline,  65  Pa,  St  411,  8  Am.  Repu  ©44,  where  State  was  held  to 
hare  power  to  prohibit  floating  of  loose  logs  In  Sosquebanna  river; 
dissenting  opinion,  Norfolk,  etc.,  R.  R.  Co.  y.  Commonwealth,  88 
Va.  106;  18  S.  B.  844,  18  li.  R.  A.  112,  and  n.,  ma|ority  holding 
State  law  onconstltntlonal,  forbidding  running  of  Interstate  trains 
on  Sunday. 

Constitational  law. —  No  State  law  can  hinder  or  obstruct  free 
use  of  a  license  granted  under  act  of  Congress,  nor  violate  com- 
pacts sanctioned  by  Congress,  p.  566. 

Cited  and  rule  affirmed  and  applied  in  Hatch  y.  Wallamet  Iron 
Bridge  Co.,  7  Sawy.  184,  6  Fed.  833,  declaring  act  of  State  legisla- 
ture void,  authorizing  bridge  contrary  to  act  of  Congress,  declaring 
river  a  common  highway,  etc.;  Mining  Debris  Case,  9  Sawy.  511, 
512,  18  Fed.  786,  holding  State  could  not  authorize  filling  up  of 
navigable  rivers  by  running  debris;  Columbus  Ins.  Co.  v.  Curtenius, 
6  McLean,  219,  F.  C.  8,045,  holding,  State  cannot  authorize  obstruc- 
tion of  navigable  stream;  J.  S.  Keator  Lumber  Co.  v.  St  Croix  Boom 
Corp.,  72  Wis.  89,  90,  7  Am.  St  Rep.  854,  855,  88  N.  W.  539,  540, 
holding  powers  of  Bflnnesota  and  Wisconsin  over  St  Croix  river 
are  made  concurrent  by  their  constitutions,  and  one  could  act  with- 
out the  other.  Approved  In  dissenting  opinion,  Transportation  Co. 
V.  Parkersburg,  107  17.  8.  709,  27  L.  591,  majority  holding  that  Fed- 
eral court  could  not  Interfere  with  collection  of  wh&rf age  on  Ohio 
river  by  a  municipality. 

Distinguished  In  Woodman  v.  KUbum  Mfg.  Co.,  1  Abb.  (U.  S.) 
164,  1  Bias.  552,  F.  C.  17,978,  where  compact  respecting  naviga- 
ble streams,  between  Congress  and  northwest  territory  was  can- 
etled  by  admission  of  new  States  Into  Union;  Sllllman  v.  Hudson 
River  Bridge  Co.,  4  Blatchf.  409,  410,  F.  C.  12,852,  holding.  In 
absence  of  provision  by  Congress,  State  may  authorize  bridge  across 
the  Hudson. 

Poblio  nuisance  Is  also  a  private  nuisance,  where  special  and 
irremediable  mischief  Is  done  to  an  individual,  p.  666. 

Cited  with  approval  In  Union  Pacific  R.  R.  v.  Hall,  91  U.  8.  855^ 
0  L.  482,  holding  that  mandamus  will  Issue  at  Instance  of  ln« 
4llTldnals  to  compel  railroad  to  operate  road  according  to  law; 
nilnola»  etc,  Co.  v.  St  Louis,  2  DHL  91,  F.  C.  7,007,  denying  in- 
junction. It  not  Bpi^etaisig  that  complainant  suffered  special  dam- 
age from  erection  of  elevator;  St  Louis  v.  Knai^t  Stout  St  Co.,  2 
McQrary,  519,  6  Fed.  224,  but  finding  plaintiff  not  injured  by  con- 
■tmction  of  runway  for  logs;  Philadelphia  v.  Collins,  68  Pa  St 
122»  holding  plaintiff  suffered  q;>eclal  damage  where  city  closed 
oa^tgatfton  by  draining  water  from  river.  Cited  In  note,  collect- 
ing authorities,  57  Am.  St  Rep.  695.  Cited  generally  In  Woodruff 
T.  North  Bloomfleld,  etc,  Co.,  9  Sawy.  499,  18  Fed.  777.  holding 
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mining  debris  may  cause  public  nuisance  bj  obstructing  naviga- 
tlon,  although  Gongress  has  not  prohibited  acts  complained  of. 

Bqnity  Jnrispmileiioa.— A  Jury  Is  not  necessary  to  ascertain 
whether  the  obatmctlon  caused  by  a  bridge  Is  a  nuisance,  when  It 
Is  a  matter  of  mathematical  demonstration,  and  the  finding  of  the 
commissioner  In  this  case  that  the  bridge  was  a  nuisance  was 
equivalent  to  a  verdict  of  Jury,  p.  568. 

Cited  with  approval  in  Pennsylvania  v.  Wheeling,  etc..  Bridge 
Co.,  18  How.  480,  15  L.  487,  holding,  under  act  of  Congress,  passed 
subsequent  to  decision  of  principal  case,  that  same  bridge  was  not 
a  nuisance.  Cited,  arguendo,  Parlcer  v.  Winnli^seogee,  etc.,  Co., 
%  CUff.  253,  F.  C.  10,752,  dismissing  bill  in  equity  where  it  did  not 
appear  that  Irreparable  injury  would  result  from  alleged  wrong. 

Nuisaace.— If  obstruction  be  slight  as  a  draw  in  a  bridge,  It 
would  not  be  regarded  as  a  nuisance,  where  proper  attention  Is 
given  to  raise  draw  on  approach  of  vessels,  p.  577. 

Cited  and  followed  In  SUllmaa  v.  Troy  etc,  Co.,  U  Blatchf .  285, 
286,  287,  F.  C.  12,868,  where  suitable  openings  In  bridge  wwe  pro- 
vided; St  Louis  V.  Knapp»  Stout  ft  Co.,  2  McCrary,  520,  6  Fed.  224, 
holding  plalntur  not  Injured  by  construction  oi  runway  for  loga; 
Hutz  V.  St  Louis,  S  McCrary,  205,  10  Fed.  Bep.  841,  holding  that 
building  of  dyke  In  river  was  no  obstruction  and  did  not  damage 
plaintiff. 

N'uisance.— Where  structure  is  a  nuisance,  the  benefits  secured 
cannot  be  balanced  against  the  Injury,  p.  577. 

Cited  approvingly,  concurring  opinion,  7  Sawy.  145,  6  Fed.  784, 
holding  erection  of  bridge  an  obstruction  and  contrary  to  act  of 
Congress;  Connecticut  etc..  Lumber  Co.  v.  Olcott  Falls  Co.,  65  N. 
H.  886,  21  AtL  1004,  1005,  18  L.  R.  A.  834,  885,  and  n.,  holding  court 
eould  not  exchange  part  of  right  of  way  for  benefits  derivable  from 
manufacturing  process.  Cited,  with  approval,  dissenting  opinion, 
Beebe  t.  The  States  6  Ind.  546,  majority  holding  law  void  prohibit- 
ing manufacture  of  spirituous  liquors. 

Xntemational  law.r— Bvery  Independent  nation  has  the  exduslve 
Jurisdiction  over  the  navigable  waters  lying  within  its  territorial 
limits,  p.  582»  per  Taney,  J^  dissenting. 

Cited  and  approved  in  concurring  4H;>lni(A,  People  v.  Tyler,  7 
Mich.  229,  74  Am.  Dec  714,  court  holding  that  Circuit  Court  had 
no  Jurisdiction  of  crime  committed  on  American  vessel  in  Canada 
waters 

Bigiht  of  navigating  a  river  does  not  necessarfly  eonfliot  wttk 
right  of  bridging  It  Incompatibility  ezista  in  their  improper  as* 
erdse,  and  not  In  their  nature,  p.  628. 

Cited  and  rule  approved  in  Mississippi,  etc,  R.  R.  Co.  v.  Ward, 
2  Black,  495,  17  L.  815,  where  the  court  doubted  whethw  bridge 
on  Iowa  side  of  Mississippi  river  was  a  serious  obstruction. 
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Public  nnlsaaoa—  A  bridge  It  not  a  pnbUc  nnlsance  'When  ad- 
vantages which  people  of  the  United  States  reap  from  It  outweigh 
the  Inconyenlences  snatalned  by  commerce  and  nayigation  <rf  the 
river,  p.  682,  per  TSaney,  J^  dlBBentlng. 

Cited  with  approval  in  Ptery  v.  New  Orleans,  etc.,  &.  R.  €k>.,  05 
Ala.  41^  28  Am.  Bep.  741,  whero  right  of  railroad  to  use  street  was 
in  controrersy. 

Denied  in  Ck>nnecticnt  etc^  CSo.  t.  Olcott  Falls  Ck>.,  65  N.  H. 
886,  21  Atl.  1004,  1005,  18  L.  R.  A.  884,  885,  and  n.,  holding  court 
could  not  exchange  part  of  right  of  way  for  certain  public  benefits. 

Miscellaneous.^  Olted  in  conjunction  with  same  case  in  18  How. 
and  15  L.,  in  Mills  r.  Green,  160  U.  B.  655,  40  L.  204,  16  8.  Ot  188, 
as  authority  for  the  proposition,  that  if,  pending  an  appeal,  an  event 
happens  to  rendor  It  ineffectual,  Si»peal  will  be  dismissed.  Cited 
in  Gloeson  t.  The  Willamette  Valley,  62  Fed.  805,  as  authority  that 
when  Stale  becomsa  a  tiadflr  Its  ptopertj  la  sabjeet  to  adjudiea- 
•Ctribualsw 
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PROCEEDINGS  ! 


TS  BSLATION  TO  THB 


DEATH  OF  THE  LA.TE  JUDGE  McKINLET. 


At  the  opening  of  the  court,  this  morning, 
Mr.  Crittenden,  the  Attorney-General  of  the 
United  States,  addressed  the  Court  as  follows: 

That  since  its  adjournment  yesterday,  the 
members  of  the  bar  and  ofiicers  of  the  court 
held  a  meeting  and  had  adopted  resolutions  ex- 
pressive of  their  high  sense  of  the  public  and 
private  worth  of  the  Hon.  John  McKinley, 
lately  one  of  the  justices  of  this  court,  and  their 
deep  regret  at  his  death.  By  the  same  meeting 
I  was  requested  to  present  those  resolutions  to 
the  court,  and  to  ask  that  they  might  be  entered 
on  their  records,  and  I  rise  now  to  perform  that 
honored  task. 

Besides  the  private  grief  which  naturally  at- 
tend it,  the  death  of  a  member  of  this  court, 
which  is  the  head  of  a  great,  essential  and  vital 
department  of  the  government,  must  always  be 
an  event  of  public  interest  and  importance. 

I  had  the  good  fortune  to  be  acquainted  with 
Judge  McKinley  from  my  earliest  manhood. 
In  the  relations  of  private  life  he  was  frank, 
hospitable,  affectionate.  In  his  manners  he 
was  simple  and  unaffected,  and  his  character 
was  uniformly  marked  with  manliness,  integri- 
ty and  honor.  Elevation  to  the  bench  of  the 
Supreme  Court  made  no  change  in  him.  His 
honors  were  borne  meekly,  without  ostentation 
or  presumption. 

He  was  a  candid,  impartial  and  righteous 
judge.  Shrinking  from  no  responsibility,  he 
was  fearless  in  the  performance  of  his  duty, 
seeking  only  to  do  right,  and  fearing  nothing 
but  to  do  wrong. 

For  many  of  the  last  years  of  his  life  he  was 
enfeebled  and  afflicted  by  disease,  and  his  ac- 
tive usefulness  interrupted  and  impaired;  but 
his  devotion  to  his  official  duties  remained  im- 
abated,  and  his  death  was  probably  hastened 
by  his  last  ineffectual  attempt  at  their  per- 
formance by  attending  the  last  term  of  this 
court. 

Death  has  now  set  her  seal  to  his  character, 
making  it  unchangeable  forever;  and,  I  think, 
it  may  be  truly  inscribed  upon  his  montunent 
that  as  a  private  gentleman,  and  as  a  public 
magistrate,  he  was  without  fear  and  without 
reproach. 

This  occasion  cannot  but  remind  us  of  other 
afflicting  losses  which  have  recently  befallen  us. 
The  present,  indeed,  has  been  a  sad  year  for 
the  profession  of  the  law.  In  a  few  short 
months  it  has  been  bereaved  of  its  brightest 
and  greatest  ornaments.  Clay,  Webster,  and 
Sergeant  have  gone  to  their  immortal  rest  in 
quick  succession.  We  had  scarcely  returned 
from  the  grave  of  one  of  them,  till  we  were 
•nmmoned  to  the  funeral  of  another.  Like 
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bright  stars  they  have  sunk  below  the  horizon, 
and  have  left  the  land  in  wide-spread  gloom. 
This  hall,  that  knew  them  so  well,  shall  know 
them  no  more.  Their  wisdom  has  no  utterance 
now,  and  the  voice  of  their  eloquence  shall  be 
heard  here  no  more  forever. 

This  hall  itself  seems  as  though  it  was  sensi- 
ble of  its  loss,  and  even  these  marble  pillars 
seem  to  sympathize  as  they  stand  around  us 
like  so  many  majestic  mourners. 

But  .we  will  have  consolation  in  the  remem- 
brance of  these  illustrious  men.  Their  names 
will  remain  to  us,  and  be  like  a  light  kindled 
in  the  sky  to  shine  upon  us,  and  to  guide  our 
course.  We  may  hope,  too,  that  the  memory 
of  then&,  and  their  great  examples,  will  create  a 
virtuous  emulation  which  may  raise  up  men 
worthy  to  be  their  successors  in  the  service  of 
their  country,  its  Constitution  and  its  laws. 

For  this  digression  and  these  allusions  to 
Clay,  Webster,  and  Sergeant,  I  hope  the  occa- 
sion may  be  considered  as  a  sufficient  excuse; 
and  I  will  not  trespass  by  another  word,  except 
only  to  move  that  these  resolutions,  in  relation 
to  Judge  McKinley,  when  they  shall  have  been 
read  by  the  clerk,  may  be  entered  on  the  rec- 
ords of  this  court. 

At  a  meeting  of  the  members  of  the  bar  and 
officers  of  the  court,  held  in  the  Supreme  Court 
Room  on  Tuesday,  the  7th  day  of  December, 
1852,  the  Honorable  Solomon  W.  Downs,  of 
Louisiana,  was  called  to  the  chair,  and  John 
A.  Campbell,  Esquire,  of  Alabama,  appointed 
Secretary. 

On  motion  of  Richard  S.  Coxe,  Esquire,  it 
was  resolved  that  a  committee  of  three  gentle- 
men be  appointed  by  the  Chair  to  prepare  and 
report  to  the  meeting  resolutions  on  the  occa- 
sion of  the  lamented  death  of  the  Honorable 
John  McKinley,  one  of  the  Associate  Justices 
of  the  Supreme  Court  of  the  United  States. 

Whereupon  the  Chair  appointed  Richard  S. 
Coxe,  Esquire,  of  the  District  of  Columbia; 
Reverdy  Johnson,  Escjuire,  of  Maryland,  and 
William  Rawle,  Esquire,  of  Pennsylvania,  to 
constitute  the  committee. 

Mr.  Coxe,  on  behalf  of  the  committee,  re- 
ported to  the  meeting  the  following  resolutions, 
which  were  unanimously  adopted: 

Resolved,  That  among  the  afflictive  dispensa- 
tions with  which  it  has  pleased  Almighty  God 
to  visit  us,  in  common  with  the  entire  nation, 
during  the  last  few  months,  we  are  especially 
called  upon  to  deplore  the  death  of  the  Honor- 
able John  McKinley,  who,  for  the  period  of 
fifteen  years,  had  filled  an  honorable  position 
on  the  bench  of  the  Supreme  Court,  which  he 
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adorned  by  his  simple  purity  of  character,  his 
learning,  industry,  and  courtesy  of  manner. 

Resolved,  That  this  meeting  deeply  lament 
the  death  of  Judge  McKinley,  and  will  cherish 
an  affectionate  remembrance  of  his  many  vir- 
tues and  eminent  worth  as  a  judge,  a-  patriot 
and  a  man,  and  that  we  will  wear  the  usual 
badge  of  mourning  during  the  residue  of  the 
term. 

Resolved,  That  the  Chairman  and  Secretary 
of  this  meeting  transmit  a  copy  of  these  pro- 
ceedings to  the  family  of  the  deceased,  and  to 
assure  them  of  our  sincere  condolence  on  ac- 
count of  the  bereavement  which  they  have  sus- 
tained. 

Resolved,  That  the  Atton^ey-General  be  re- 
quested to  present  these  proceedings  to  the 
court,  with  a  request  that  they  be  entered  on 
its  minutes.  S.  W.  Downs,  Chairman. 

J.  A.  Campbell,  Secretary. 

To  which  Mr.  Chief  Justice  Taney  replied: 
When  the  court  assembled  at  the  last  term, 
one  of  its  first  acts  was  to  express  its  sorrow 
for  the  loss  of  a  highly  respected  member  of 
the  court,  who  died  in  the  preceding  vacation. 
And  now^  when  we  meet  again,  we  have  to  la- 
ment the  death  of  another  who  has  ftillen  since 
the  last  adjournment.  * 

We  cordially  unite  with  the  bar  in  all  that 
thev  have  said  of  the  character  and  worth  of 
Judge  McKinley.  He  was  a  member  of  this 
court  for  fifteen  years,  and  we  knew  him  well. 
He  was  a  sound  lawyer,  faithful  and  assiduous 
in  the  discharge  of  his  duties  while  his  health 
was  sufficient  to  undergo  the  labor.  And  his 
life  was  most  probably  shortened  by  the  effort 
he  made  to  attend  this  court  at  the  last  ad- 
journed term,  when  his  health  had  become  too 
infirm  to  encounter  the  fatigue  of  a  journey  to 
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Washington.  He  was  frank  and  fina  in  hi» 
social  intercourse,  as  well  as  in  the  discharge  of 
his  judicial  duties.  And  no  man  could  be  more 
free  from  guile,  or  more  honestly  endeavor  to 
fulfill  the  obligations  which  his  office  imposed 
upon  him.    We  truly  deplore  his  death. 

We  have  indeed  met  together  at  the  present 
term  under  circumstances  peculiarly  painful. 
And  whrn  we  are  speaking  of  the  loss  sustained 
by  the  death  of  a  brother  of  the  bench,  we  un- 
avoidably call  to  mind  the  three  distinguished 
members  of  the  bar  who  have  also  died  since  the 
last  session  of  the  court.  Very  soon  after  the 
adjournment  the  death  of  Henry  Clay  was  an- 
nounced. In  a  few  months  afterwards  Daniel 
Webster  followed  him;  and  before  this  term 
commenced  the  name  of  John  Sergeant  was 
added  to  the  melancholy  list.  These  gentlemen 
have  all  for  the  last  thirty  years  been  identi- 
fied with  the  proceedings  of  this  court,  stand- 
ing always  in  the  foremost  ranks  of  the  profes- 
sion, and  ornamenting  it  by  their  genius,  their 
learning  and  their  eloquence.  And  while  they 
were  maintaining  this  distinguished  position 
before  the  judicial  tribunals,  they  were  able  at 
the  same  time  to  place  their  names  among  the 
leading  and  eminent  statesmen  of  the  day,  ex- 
ercising a  strong  and  wide  influence  upon  the 
great  political  questions  which  were  agitated 
during  the  period  in  which  they  lived. 

The  interval  between  the  last  and  present 
session  of  the  court  has  been  a  brief  one.  But 
sad  events  have  been  crowded  into  it.  And  we 
shall  direct  the  proceedings  of  the  bar  and  thia 
response  to  be  entered  on  the  records  of  tho 
coiirt,  as  the  evidence  of  the  deep  sense  which 
the  court  entertain  of  the  loss  sustained  at  the 
bar  as  well  as  on  the  bench. 
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THE  DEOTSION"S 


OF  THB 


Supreme  Court  of  the  United  States, 


AT 


DECEMBER  TERM,  1852. 


%•]  •ANDREW  WYLE,  Jr.,  Administrator  of 
Samuel  Baldwin,  Appellant, 

V. 

RICHARD  S.  COXE. 

No  appeal  lies  to  this  court  from  denial  of 
motion  to  open  decree  in  equity. 

An  appeal  will  not  lie  to  tbts  court  from  a  refusal 
of  the  court  below  to  open  a  prior  decree,  and 
crant  a  rehearing.  The  decision  of  this  point  rests 
entirely  in  the  sound  discretion  of  the  court  be- 
low. 

The  case  of  Broclcett  ▼.  Brockett,  2  How.  240,  ex- 
plained. 

Two  appeals  haying  been  talcen,  one  from  the 
orif^inal  necree  and  the  other  from  the  refusal  to 
open  It,  the  latter  must  be  dismissed,  and  the  case 
stand  for  hearing  upon  the  first  appeal. 

A  motion  for  a  mandate  upon  the  court  below,  to 
carry  the  decree  into  execution,  oyerruled. 

THIS  was  an  appeal  from  the  Circuit  Court 
of  the  United  States  for  the  District  of 
Columbia. 

It  was  brought  before  the  court  upon  the  fol- 
lowing motion: 

The  appellee  in  this  case  moves  the  court  to 
dismiss  the  second  appeal  in  this  record  from 
the  order  of  the  Circuit  Court,  overruling  a 
motion  to  open  the  decree  and  grant  a  rehear- 
ing. And  also,  to  award  a  writ  of  procedendo, 
commanding  the  said  Circuit  Court  to  proceed 
And  execute  the  first  decree. 

Richard  S.  Coxe, 
Dee.  22d,  1852.  In  pro.  per. 

Mr.  Chief  Justice  Tanej  delivered  the  opin- 
ion of  the  court: 

This  is  an  appeal  from  the  decree  of  the  Cir- 
cuit Court  for  the.  District  of  Columbia. 

The  bill  was  filed  by  the  appellee  to  recover 
2*]  a  sum  of  money  *which  he  alleged  was  due 
to  him  for  services  rendered  to  the  appellant, 
as  administrator,  and  to  Baldwin,  the  intes- 
tate, in  his  lifetime,  in  recovering  a  large  sum 
of  money  which  was  due  to  the  said  Baldwin 
from  the  Mexican  government.  The  case  pro- 
ceeded to  final  hearing;  and,  on  the  28th  of 
April,  1852,  the  court  passed  its  decree,  direct- 
ing the  appellant,  as  administrator,  to  pay  to 
the  appellee  $3,750,  with  interest  from  the  16th 
of  May,  1851,  until  paid. 

From  this  decree  the  appellant  prayed  an 
appeal  to  this  court,  and  executed  an  appeal 
bond  in  the  usual  form,  in  the  penalty  of  $200. 
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The  bond  is  dated  on  the  6th  of  May,  1842, 
and  on  the  same  day  was  left  for  approval  in 
the  clerk's  ofiice,  and,  as  appears  by  an  indorse- 
ment upon  it,  was  approved  and  filed  on  the 
13th  of  the  same  month. 

On  the  13th  of  May,  1852,  the  appellant  filed 
a  petition  for  a  rehearing,  and  on  the  same 
day  moved  to  open  the  decree.  The  appellee 
answered  the  petition  on  the  10th.  And  on  the 
22d,  the  motion  to  open  the  decree  and  for  a 
rehearing  was  overruled  by  the  court.  And 
thereupon  the  appellant  prayed  an  appeal,  as 
well  from  this  order  as  from  the  decree  of 
April  28th;  and  on  the  same  day  executed  an 
appeal  bond  in  the  penalty  of  $7,500,  which 
was  approved  by  the  court. 

The  case  is  therefore  here  upon  two  ap- 
peals: Ist,  from  the  final  decree,  directing  the 
payment  of  the  money;  and  2d,  from  the  order 
overruling  the  motion  to  open  this  decree  and 
grant  a  rehearing. 

In  relation  to  the  order,  it  is  plain  that  no 
appeal  will  lie  from  the  refusal  of  a  motion  to 
open  the  decree  and  grant  a  rehearing.  The 
decision  of  such  a  motion  rests  in  the  sound 
discretion  of  the  court  below,  and  no  appeal 
will  lie  from  it. 

The  case  of  Brockett  ▼.  Brockett,  2  How. 
240,  which  was  relied  on  in  the  argument,  was 
decided  on  different  sround.  In  that  case,  be- 
fore any  appeal  was  taken,  a  petition  was  filed 
to  open  the  decree  for  certain  purposes,  and  the 
court  referred  it  to  commissioner  to  examine 
and  report  on  the  matters  stated  in  the  petition. 
Upon  his  report,  the  court  refused  to  open  the 
decree,  and  the  party  thereupon  appealed  from 
this  refusal,  as  well  as  the  original  decree,  and 
gave  bond,  with  sufficient  security,  to  prose- 
cute the  appeal.  This  bond  was  given  within 
ten  days  of  the  refusal  of  the  motion,  but  was 
more  than  a  month  after  the  original  decree. 
And  the  court  held  that  this  appeal  was  well 
taken;  not  because  an  appeal  will  lie  from  the 
refusal  of  a  motion  to  open  the  decree  and  grant 
a  rehearing,  but  because  the  court  regarded  the 
originpJ  decree  as  suspended  by  the  action  of 
the  court  on  the  motion,  and  that  it  was  not 
effectual  and  final  until  the  motion  was  over- 
ruled. 

•But  in  this  case  the  decree  was  not  ['S 
suspended.  It  was  final  from  its  date.  An 
appeal  had  been  regularly  taken  from  it,  and 
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an  appeal  bond  given.  And  the  case  has  come 
up  to  this  court  upon  that  appeal.  There  is  no 
ground,  therefore,  for  saying,  that  the  first 
decree  was  not  final  imtil  the  motion  was  over- 
ruled. It  is  now  before  this  court  upon  the 
first  appeal;  and  the  second  appeal,  although  it 
professes  to  be  an  appeal  from  the  origiilal  de- 
cree, as  well  as  from  the  subsequent  order, 
could  not  act  on  the  ori^nal  decree,  which  was 
already  removed:  and  the  validity  of  this  last 
appeal  must  rest  altogether  on  the  refusal  to 
open  and  rehear.  And,  as  an  appeal  will  not 
lie  from  the  decision  of  such  a  motion,  the 
appeal,  so  far  as  concerns  the  order  on  the 
petition  for  a  rehearing,  and  the  refusal  of  the 
Circuit  Court  to  grant  the  same,  must  be  dis- 
missed. 

The  first  appeal  was,  however,  regularly 
taken,  and  the  case  will  stand  for  hearing 
when  it  is  reached  in  the  regular  call  of  the 
docket.  And  as  it  is  now  presented*  by  the 
record,  we  see  no  ground  for  a  mandate  to  the 
Circuit  Court.  No  application  has  been  made 
to  it  to  carry  the  decree  into  execution,  or  to 
stay  proceedings  in  it  pending  this  appeal. 
We  are  bound  to  presume  that  the  court  below 
will  do  whatever  may  be  right  in  the  premises, 
if  the  subject  is  properly  brought  before  it. 
And  we  cannot,  in  advance,  undertake  to  guide 
their  judgment  by  a  mandate. 

The  motion  for  an  order  on  the  Circuit 
court,  to  proceed  to  carry  the  decree  into  ex- 
ecution, is  therefore  overruled. 


Ex-parte  DAVID  TAYLOR. 

Mandamus  ,will  not  lie  to  re-examine  decision 
of  Circuit  Court  of  D.  C.  on  sufldciency  of  af- 
fidavit to  hold  to  bail  and  amount  of  bail. 

A  rale  will  be  refused  for  the  Jadges  of  the  Cir- 
cuit Court  of  the  District  of  Columbia  to  show 
cause  why  a  mandamus  should  not  issue,  unless  a 
case  is  presented  which  prima  facie  requires  the 
interposition  of  this  court. 

Such  a  Case  is  not  presented  where  the  Circuit 
Court  decided  that,  unde^  an  Act  of  Congress,  an 
afladavit  was  sufficient  to  bold  a  party  to  special 
bail.  That  court  bad  the  power,  by  the  Act,  to 
exercise  its  Judicial  discretion. 

This  Act  of  Congress  regulated  the  subject,  and 
not  the  statute  of  Maryland,  passed  in  1715. 

THIS  case  came  before  the  court  upon  the 
following  motion  and  petition: 

Petition  for  a  Mandamus  to 

the   Judges   of   the   Circuit 

-   Court    of    the    District    of 

Columbia,    for    Washington 

County. 

TKe  above  petitioner  moves  the  Honorable 
4*]  the  Judges  of  the  •Supreme  Court  of  the 
United  States,  for  a  rule  on  the  Judges  of  the 
Circuit  Court  of  the  District  of  Columbia  for 
Washington  County,  to  show  cause  why  a  man- 
damus should  not  issue  commanding  them  to 
admit  the  appearance  of  the  petitioner  to  a 
suit  in  said  Court,  by  Thomas  Ewing,  Jr., 
against  said  petitioner;  and  the  petitioner 
moves  for  the  said  rule  on  his  petition,  and  the 
transcript  therewith  filed. 

NOTB. — When  mandamus  will  Issue.  See  note  to 
MTluny  T.  Silliman,  4  L.  ed.  U.  S.  268. 
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Ex-parte 
David  Taylor. 


1.  Because  there  is  no  legal  cause  of  bail  set 
forth  in  the  proceedings  of  said  suit,  and  by 
the  refusal  of  the  Circuit  Court  to  allow  his 
appearance  to  be  entered  to  said  suit,  he  is 
unlawfully  detained  in  custody  by  the  marshal 
of  said  district. 

2.  Because  the  Act  of  Maryland,  passed  in 
1715,  ch.  46,  sec.  3,  is  in  force  in  the  County  of 
Washington,  and  no  wise  repealed;  and  the 
petitioner  was  by  virtue  of  said  Act  entitled  to 
appear  to  said  suit,  on  giving  special  bail  in 
the  sum  of  one  hundred  and  thirty-three 
dollars  thirty -three  and  a  third  cents.  But  the 
court  refused  to  allow  him  so  to  appear,  or  to 
enter  bail  in  said  amount. 

3.  Because  the  petitioner  has  a  legal  right  to 
appear  without  bail,  or  upon  giving  bail  to  the 
amount  required  by  the  Act  of  1715,  ch.  46,  sec. 
3,  and  thereby  to  be  discharged  from  prison, 
and  the  said  legal  right  does  not  depend  on  the 
discretion  of  the  conH,  but  is  fixed  and  regulat- 
ed by  law,  and  there  is  other  legal  remedy  for 
the  petitioner  in  the  premises. 

Robert  J.  Brent,  for  Petitioner. 

To  the  Judges  of  the  Supreme  Court  of  the 
United  States. 

The  petition  of  David  Taylor  respectfully 
showeth,  that  he  is  now  confined  in  the  jail  in 
the  City  of  Washington,  at  the  suit  of  a  certain 
Thomas  Ewing,  Jr.,  and  he  refers  to  the  ac 
oompanying  transcript  of  the  record  of  said 
suit,  and  makes  the  same  a  part  of  this  peti- 
tion, for  the  better  understanding  of  the  pro- 
ceedings imder  which  he  is  now  unjustly  and 
oppressively  detained  in  prison. 

Your  petitioner  showeth,  that  by  said  record 
it  appears  he  was  held  to  bail  in  said  suit, 
upon  the  afiidavit  of  said  Ewing,  and  without 
a  copy  of  the  declaration  being  served  on  him, 
as  required  by  the  Act  of  the  Legislature  of 
Maryland  of  1715,  ch.  46,  sec.  3. 

That,  at  the  return  of  the  writ  of  capias  ad 
respondendum,  issued  in  said  cause,  your  pe- 
titioner moved  to  enter  his  appearance  without 
giving  special  bail,  because  of  the  alleged  in- 
sufiicienc^  of  the  afiidavit  to  hold  to  bail,  but 
said  motion  was  overruled  by  the  Circuit  Court 
of  the  District  of  Columbia  for  Washington 
County.  That  thereupon  your  petitioner 
moved  to  enter  his  appearance  to  said  suit, 
upon  giving  good  and  'sufficient  special  [*5 
bail,  in  the  sum  of  one  hundred  and  thirty- 
three  dollars  and  thirty-three  and  one  third 
cents,  because  of  the  omission  to  serve  your 
petitioner  with  a  copy  of  the  declaration,  ac- 
cording to  the  terms  of  the  aforesaid  Act  of 
1715,  ch.  46,  sec.  3;  and  your  petitioner  then 
and  there  tendered  in  open  court  good  'and  suf- 
ficient bail,  in  the  last-mentioned  sum  of 
money.  The  sufficiency  of  said  bail  for  said 
amount  was  fully  admitted  by  said  court,  as 
will  appear  by  reference  to  said  transcript  of 
the  record;  but  the  court  overruled  said  ap- 
plication upon  the  express  ground  that  your 
petitioner  was  bound  to  enter  special  bail  to 
said  action,  in  the  amount  of  the  sum  sworn  to 
in  the  affidavit  of  said  Ewing,  which  sum  is 
shown  in  said  affidavit  to  be  four  thousand 
nine  hundred  and  seventy  dollars.  Your  pe 
titioner  is  advised  that  the  aforesaid  recited 
Act  of  the  Legislature  of  Maryland  is  in  full 
force  in  Washington    County    aforesaid;    and 
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that  under  and  by  virtue  of  said  law,  it  was 
the  duty  of  the  marshal  to  require  no  greater 
appearance  bail,  and  of  the  court  to  require 
no  greater  special  bail  than  the  amount  speci- 
fied in  said  Act,  where  no  copy  of  the  declara- 
tion is  sent  to  be  served  with  the  writ;  ami 
your  petitioner  is  also  advised,  that  there  is 
in  said  affidavit  no  legal  cause  of  bail  what- 
ever. Wherefore,  inasmuch  as  the  said  Circuit 
Court  has  refused  both  of  said  applications  for 
an  appearance  on  the  part  of  your  petitioner 
to  said  suit,  and  as  the  law  provides  no  other 
adequate  remedy  in  the  premises,  whereby  your 
petitioner  can,  before  the  final  deitermination  of 
said  suit,  regain  his  personal  liberty,  whereof 
he  is  now  illegally  and  unjustifiably  deprived, 
your  petitioner  prays  that  the  writ  of  man- 
damus may  be  issued  and  directed  to  the 
Judges  of  said  Circuit  Court,  commanding  and 
enjoining  them  to  receive  the  appearance  of 
your .  petitioner  to  said  action,  either  without 
requirmg  special  bail,  or  upon  your  petitioner 
causing  good  and  sufficient  special  bail  to  be 
entered  to  said  action,  in  the  sum  of  one 
hundred  and  thirty-three  dollars  and  thirty- 
three  cents  and  one  third  of  a  cent. 

And,  as  in  duty  bound,  your  petitioner  will 
ever  pray,  etc. 

Robert  J.  Brent,  for  Petitioner. 
District  of  Columbia,  Washington  County,  to 

wit: 

Before  the  subscriber,  a  justice  of  the  peace 
of  the  District  of  Columbia,  in  and  for  Wash- 
ington County,  personally  appears  David 
Taylor,  the  within  petitioner,  and  made  oath 
on  the  Holy  Evangely  of  Almighty  God,  that 
the  facts,  as  stated  in  the  said  petition,  are 
true,  to  the  best  of  his  knowledge  and  belief. 

J.  W.  Beck,  J.  P. 

Dee.  10,  1852. 
6*]  'District  of  Columbia,  ss. 

At  a  Circuit  Court  of  the  District  of  Colum- 
bia, begun  and  held  in  and  for  the  County  of 
Washington,  at  the  City  of  Washington,  on  tne 
third  Monday  of  October,  being  the  eighteenth 
day  of  the  same  month,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  fifty-two, 
and  of  the  independence  of  the  United  States 
the  seventy -seventh. 

Present, 
William  Cranch,  Chief  Judge. 
The  Hon.  James  S.  Morsell,  and    )  Assistant 
James  Dunlop,  )  Judges. 

Richard  Wallach,  Esquire,  Marshal. 
John  A.  Smith,  Clerk. 

In  the  records  of  proceedings  of  the  said 
court,  amongst  others,  are  the  following,  to 
wit: 

Thomas 


las  Ewing,  Jr.,] 

^'  r 

id  Taylor.        J 


David 
Be  it  remembered,  to  wit:  on  the  4th  day  of 
October,  1852,  the  said  plaintiff,  by  Charles  S. 
Wallach,  Esquire,  his  attorney,  prosecuted  and 
4ued  forth  out  of  the  Circuit  Court  here,  the 
United  States  writ  of  capias  ad  respondendum, 
directed  to  the  marshal  of  the  District  of  Co- 
lumbia, in  form  following,  to  wit: 

District  of  Columbia,  to  wit; 

The  United  States  of  America,  to  the  Marshal 

of  the  District  of  Columbia,  Greeting: 

We    command    you,    that    you    take    David 

Taylor,  lats  of  Washington  County,  if  he  shall 
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be  found  within  the  County  of  Washington,  in 
your  said  district,  and  him  safely  keep,  so  tnat 
you  have  his  body  before  the  Circuit  Court  of 
the  District  of  Columbia,  to  be  held  for  the 
county  aforesaid,  at  the  City  of  Washington, 
)n  the  3d  Monday  of  October  instant,  to  an- 
swer unto  Thomas  Ewing,  Jr.,  in  a  plea  of  tres- 
pass on  the  case,  and  so  forth. 

Hereof  fail  not  at  your  peril,  and  have  you 
then  and  there  this  writ. 

Witness  William  Cranch,  Esq.,  Chief  Judge 
of  our  said  court,  at  the  City  of  Washington, 
the  22d  dav  of  May,  Anno  Domini  one  thou- 
sand eight  hundred  and  fifty-two. 

Issued  this  4th  day  of  October,  1852. 
Wallach.  Jno.  A.  Smith,  Clerk. 

•District  of  Columbia,  Washington  County,  ['7 

to  wit: 

And  the  aforesaid  plaintiff,  on  the  day  of 
prosecuting  and  suing  forth  of  the  aforegoing 
writ,  declared  against  the  said  defendant  in  th^ 
plea  aforesaid,  in  the  form  following,  to  wit: 
District  of  Columbia,  Washington  County,  to 

wit: 

David  Taylor,  late  of  the  county  aforesaid, 
was  attached  to  answer  unto  Thomas  Ewing, 
Jr.,  in  a  plea  of  trespass  on  the  case,  and  so 
forth.  And  whereupon^  the  said  plaintiff,  by 
Charles  S.  Wallach,  his  attorney,  complains 
that,  whereas  the  defendant,  on  the  first  day  of 
September,  in  the  year  eighteen  hundred  and 
fifty-two,  at  the  county  aforesaid,  was  in- 
debted to  the  plaintiff  in  the  sum  of  four  thou- 
sand nine  hundred  and  seventy  dollars,  current 
money  of  the  United  States,  for  sundry  mat- 
ters and  articles,  properly  chargeable  in  an  ac- 
count, as  by  a  particular  account  thereof  here- 
with into  court  exhibited,  appears.  And  being 
so  indebted,  the  defendant,  in  consideration 
thereof  afterwards,  to  wit:  on  the  day  and 
year  aforesaid,  of  the  county  aforesaid,  under- 
took and  faithfully  promised  to  the  said  plain- 
tiff, to  pay  him  the  aforesaid  sum  of  money» 
when  he  should  be  thereto  afterwards  re- 
quired. 

And  whereas,  also,  the  defendant,  on  the 
first  day  of  September,  in  the  year  eighteen 
hundred  and  fifty-two,  at  the  county  aforesaid, 
was  indebted  to  the  plaintiff  in  the  further 
sum  of  four  thousand  nine  hundred  and  seven- 
ty dollars,  for  work  and  labor  done  and  per- 
formed by  the  plaintiff  for  the  defendant,  at 
his  special  request;  and  in  the  further  sum  of 
four  thousand  nine  hundred  and  seventy  dol- 
lars, for  money  received  by  the  defendant  for 
the  use  of  the  plaintiff;  and  in  the  further  sum 
of  four  thousand  nine  hundred  and  seventy 
dollars,  for  money  lent  and  advanced  by  the 
plaintiff  to  the  defendant,  at  his,  the  defend- 
ant's, request;  and  in  the  further  sum  of  four 
thousand  nine  hundred  and  seventy  dollars,  for 
money  paid,  laid  out  and  expended,  by  the 
plaintiff  for  the  use  of  the  defendant,  at  his, 
the  defendant's,  requett;  and  being  so  indebt- 
ed the  defendant  afterwards,  that  is  to  say,  on 
the  day  and  year  aforesaid,  at  the  county 
aforesaid,  in  consideration  thereof,  undertook, 
and  then  and  there  faithfully  promised  to  the 
said  plaintiff,  that  he,  the  defendant,  the  said 
several  sums  of  money,  when  required,  would 
well  and  truly  pay  to  the  plaintiff. 

And  whereas,  the  defendant  afterwards,  that 
is  to  say,  on  the  first  day  of  September,  in  the 
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year  aforesaid,  at  the  county  aforesaid,  ac- 
counted with  the  plaintiff,  of  and  concerning 
divers  sums  of  money,  from  the  said  defendant 
8*]  to  the  plaintiff  due,  •owing  then,  in  arrear 
and  impaid ;  and  upon  such  accounting,  the  said 
defendant  was  then  and  there  found  in  arrear, 
and  indebted  to  the  said  plaintiff  the  further 
sum  of  four  thousand  nine  hundred  and  seven- 
ty dollars;  and  being  so  found  in  arrear  and 
indebted,  the  said  defendant  afterwards,  that 
is  to  say,  on  the  day  and  year  last  mentioned, 
at  the  coimty  aforesaid,  in  ccmsideration  there- 
of, undertook,  and  then  and  there  faithfully 
promised  to  pay  to  the  plaintiff,  when  thereto 
afterwards  required,  the  said  last-mentioned 
sum  of  money. 

Nevertheless,  the  said  defendant  promises  in 
nowise  regarding,  the  said  several  sums  of 
money,  or  any  part  thereof,  though  often  re- 
quired, to  the  plaintiff  has  not  paid,  but  the 
«ame  to  pay  has  always  refused,  and  still  re- 
fuses, to  the  damage  of  the  plaintiff,  in  the 
flum  of  ten  thousand  dollars,  and  therefore,  he 
brings  suit  etc.  Charles  S.  Wallach, 

For  the  Plaintiff. 

The  said  plaintiff,  by  his  attorney  aforesaid, 
at  the  time  of  prosecuting  and  suing  forth  the 
said  writ,  also  filed  the  following  affidavit  to 
hold  to  bail,  to  wit: 
District  of  Columbia,  Washington  County,  to 

wit: 
Thomas 


s   Ewing,  Jr.,1 
id  Taylor.       J 


David 

On  this  fourth  day' of  October,  1852,  person- 
ally appeared  before  me,  the  subscriber,  a  jus- 
tice of  the  peace  in  and  for  the  county  and  dis- 
trict aforesaid,  Joseph  T.  Coombs,  of  the  coun- 
ty and  district  aforesaid,  agent  for  the  plain- 
tiff in  the  above  cause,  and  made  oath  on  the 
Holy  Evangely  of  Almighty  God,  that  David 
Taylor,  a  resident  of  the  State  of  North  Caro- 
lina, defendant  in  the  above  cause,  is  indebted  to 
the  said  plaintiff  in  the  full  and  just  sum  of 
four  thousand  nine  hundred  and  seventy  dol- 
lars, for  moneys  due  upon  a  certain  agreement 
or  contract  herewith  filed,  and  for  work  and 
labor  done  at  his  the  said  David  Taylor's, 
special  instance  and  request,  in  the  district  and 
county  aforesaid,  a  particular  account  where- 
of is  herewith  filed.  And  that  the  said  Taylor, 
being  now  in  the  said  county  and  district,  is 
about  to  remove  from  and  go  out  of  said  coun- 
ty and  district,  and  remove  his  property,  rights 
and  credits  from  said  county  and  district,  with 
a  view  and  in  order  to  avoid  the  payment  of 
the  said  debt,  as  this  affiant  verily  believes, 
and  that  said  debt  was  contracted  in  said  coun- 
ty and  district  by  the  said  David  Taylor;  and 
that  said  work  and  labor  were  done  and  per- 
formed in  the  said  county  and  district  by  the 
9*]  said  plaintiff,  between  the  8th  May  of 
March,  1850,  and  the  first  day  of  September, 
1852,  at  his,  the  said  David  Taylor's,  special  in- 
stance and  request.  J.  T.  Coombs. 

Subscribed  and  sworn  before  me, 

H.  Naylor,  J.  P. 

4th  October,  1852. 
Agreement  referred  to  in  the  aforegoing  Affi- 

•    davit. 

Contract  made  and  concluded  on  the  twen- 
ty-eighth day  of  March,  A.  D.  1851.  by  and  be- 
tween Thomas  Ewing,  Junior,  formerly  of 
Ohio,  and  David  Taylor,  formerly  of  North 
S04 


Carolina,  in  behalf  of  himself  and  his  wife  an4 
children,  in  these  words: 

The  said  party  of  the  first,  part  covenants 
and  agrees  to  prosecute  before  Congress,  or 
before  the  public  departments  of  the  general 
government,  the  claim  of  the  said  party  of  the 
second  part,  and  that  of  his  wife  and  children, 
under  the  Cherokee  Treaty  of  1835-6,  to  the 
appraised  value  of  a  reservation  of  640  acres  of 
land,  l^ng  in  the  State  of  Tennessee  which 
said  claim  was  before  the  Committee  or  Indian 
Affairs  of  the  Senate  at  the  last  session  of  Con- 
gress; and  further,  that  the  said  party  of  the 
first  part  will  use  proper  diligence  m  the  prose- 
cution of  the  said  claim,  and  at  no  time  will  let 
the  interests  uf  the  said  party  of  the  second 
part  suffer  by  want  of  a  proper  degree  of  at- 
tention to  the  claim,  on  his  part,  unless  pre- 
vented from  rendering  it  by  sickness  or  some 
other  imavoidable  and  unforeseen  necessity. 

And  the  said  party  of  the  second  part,  m 
consideration  of  the  valuable  services  which  the 
said  party  of  the  first  part  has  already  ren- 
dered in  the  prosecution  of  the  said  claim;  and 
in  further  consideration  of  the  agreement  which 
the  said  party  of  the  first  part  herein  makes, 
to  continue  to  prosecute  the  claim  until  it  is 
finally  allowed  and  paid,  hereby  covenants  and 
agrees  to  pay  unto  the  said  party  of  the  first 
part  the  sum  of  twenty  per  centum  upon  the 
amount  of  said  claim,  whenever  the  same  may 
be  allowed;  and  if  at  any  time  a  part  of  it 
only  is  allowed,  then  the  said  party  of  the  sec- 
ond part  covenants  and  agrees  to  pay  unto 
the  said  party  of  the  first  part,  a  like  per- 
centage upon  the  sum  allowed. 

And  for  the  true  and  faithful  performance 
of  all  the  agreements  above  mentioned,  the 
parties  to  these  presents  bind  themselves,  each 
unto  the  other,  in  the  penal  sum  of  five  thou- 
sand dollars,  as  fixed  and  settled  damages,  to 
be  paid  by  the  failing  party. 

In  testimony  whereof,  the  parties  to  these 
presents  have  hereunto  set  their  hands  and  af- 
fixed their  seals,  the  day  and  year  first  above 
written. 

Tho.  Ewing,  Jr.  [seal.] 

his 
David   X  Taylor.        [seal.] 
mark 

*The  within  contract  was  read  by  me  [*10 
to  Mr.  Taylor,  before  signing  it,  and  he  de- 
clared himself  fully  satisfied  with  the  condi- 
tions herein  expressed. 

Signed,  sealed  and  delivered  in  my  presence, 
this  28th  day  of  March,  A.  D.  1851. 

W.  H.  Colledge. 

A  copy  of  which  said  affidavit  was  made, 
and  sent  with  the  writ  aforesaid  to  the  marshal 
of  the  district  aforesaid,  thereon  indorsed,  to 
wit:  "To  be  served  on  the  defendant  with  the 
writ." 

Account  referred  to  in  the  foregoing  Affidavit. 

to  wit: 
Washington,  Sept.  1st,  1851. 
Mr.  David  Taylor,  Dr.  to  Thomas  Ewinp^,  Jr. 

To  commission,  20  per  cent.,  on  $24,853.04. 
amount  allowed  on  your  claim  against  United 
States,  under  Cherokee  Treaty  of  1835,  for 
work  and  labor  done  and  performed  in  obtain- 
ing said  allowance,  and  as  per  agreement, 
$4,970.00. 

At  which  mentioned  third  Monday  of  Octo- 
ber, in  the  year  eighteen  hundred  and  fifty- 
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two,  and  the  day  of  the  return  of  the  afore- 
going writ,  comes  again  into  the  Circuit  Court 
here,  the  said  plaintiff,  by  his  attorney  afore- 
said; and  the  marslial  of  the  district  aforesaid, 
to  whom  the  said  writ  was  in  form  aforesaid 
directed,  makes  return  thereof  to  the  court 
thus  indorsed,  to  wit:  ''Cepi  in  jail.  R.  Wal- 
lach.  Marshal." 

And  now,  to  wit:  on  the day  of  Novem- 
ber, A.  D.  1852,  in  open  court,  appears  David 
Taylor,  in  custody  of  the  marshal  of  the  dis- 
trict aforesaid,  and  moves  the  court  here  that 
he  be  permitted  to  enter  a  common  appearance 
to  the  said  writ  of  the  said  Thomas  Ewing,  Jr. ; 
and  at  the  same  time  the  said  David  Taylor,  by 
his  attorney,  Robert  J.  Brent,  Esq.,  offered  to 
appear  to  said  writ,  and  to  defend  the  same; 
but  the  court  refused  to  allow  the  said  David 
Taylor  to  anpear  to  said  writ  until  he  should 
give  special  bail,  to  the  amount  of  indebtedness 
sworn  to  in  the  affidavit  of  said  Thomas  Ewing, 
Jr.,  filed  in  this  cause.  And  thereupon  the  said 
David  Taylor,  so  being  in  open  court,  prayed 
the  court  to  take  special  bail  for  him  in  this 
action,  to  the  amount  of  one  hundred  and 
thirty-three  dollars  thirty- three  and  one  third 
cents.  And  at  the  same  time  appeared  in  open 
court  John  Frederick  May  and  Joseph  L.  Wil- 
liams, residents  of  the  District  of  Columbia, 
who^  with  the  consent  of  the  said  David  Tay- 
lor, offered  to  enter  themselves  as  special  bail 
for  the  said  David  Taylor,  and  to  justify  in 
double  the  said  last  amount;  but  the  court,  in 
no  wise  denying  the  sufficiency  of  said  bail  as 
offered,  refused  to  accept  or  take  special  bail 
11*]  for  *any  amount  less  than  the  amount 
sworn  to  by  said  Thomas  Ewing,  Jr.,  as  afore- 
said; and  the  said  David  Taylor  declining  to 
give  or  offer  bail  to  the  amount  required  by  the 
court,  he  is  thereupon  ordered  and  remanded 
by  the  court  to  the  custody  of  the  Marshal  of 
the  District  of  Columbia. 

Test  John  A.  Smith,  Clerk. 

District    of    Columbia,    Washington    County, 

to  wit: 

I,  John  A.  Smith,  Clerk  of  the  Circuit  Court 
of  the  District  of  Columbia,  for  the  County  of 
Washinffton,  hereby  certify  that  the  aforegoing 
ia  a  full  and  perfect  transcript  of  all  the  pro- 
ceedings had  in  the  said  court,  in  the  said  case 
of  Thomas  Ewing,  Jr.,  against  David  Taylor, 
as  appears  from  uie  minutes  of  the  proceedings 
of  said  court. 

In  testimony  whereof,  I  have  hereunto  sub- 
acribed  my  name,  and  affixed  the  seal  of 
said  court,  this  10th  December,  1852. 

[Seal.]  Jno.  A.  Smith,  Clerk. 

Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

It  appears  in  this  case,  that  a  suit  was 
brought  in  the  Circuit  Court  of  the  United 
States  for  Washington  County,  in  the  District 
of  Columbia,  by  Thomas  Ewing,  Jr.,  against 
David  Taylor,  to  recover  a  sum  of  money 
which  he  alleged  to  be  due  to  him,  upon  a  con- 
tract which  is  set  forth  in  the  proceedings,  and 
also  for  services  rendered  to  Taylor  at  his  in- 
stance and  request. 

The  writ  issued  on  the  4th  of  October,  1852, 
returnable  to  the  October  term,  which  began  on 
the  third  Monday  of  the  same  month.  And  at 
Che  time  of  issuing  the  writ,  the  plaintiff  filed 
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his  declaration  containing  vms  usual  money 
counts,  and  also  an  affidavit  stating  the  amount 
due,  and  the  nature  of  his  claim ;  that  the  debt 
was  contracted  in  Washington  County,  in  the 
District  of  Columbia,  and  that  Taylor,  being 
then  in  said  county  and  district  was  about  to 
remove  from  it,  and  remove  his  property,  rights 
and  credits,  in  order  to  avoid  the  payment  of 
this  debt. 

The  marshal  arrested  Taylor,  and  made  his 
return  upon  the  writ  "Cepi  in  jail;"  and  there- 
upon Taylor  appeared  in  court,  in  the  custody 
of  the  marshal,  and  by  his  counsel,  moved  for 
leave  to  appear  on  common  bail.  But  the 
court  refused  to  permit  him  to  appear  and  to 
discharj^e  him  from  custodv,  until  he  should 
give  bail  to  the  amount  of  tne  debt  sworn  to  in 
the  affidavit  of  the  plaintiff.  Taylor  then  moved 
for  leave  to  appear,  upon  giving  bail  in  the  sum 
of  one  hundred  and  thirty-three  dollars  thirty- 
three  and  a  third  cents,  claiming  that  he  was 
entitled  to  be  discharged  upon  giving  bail  to 
that  amount,  under  the  Act  of  Assembly  of 
Maryland  of  1715,  which  Act,  together  with 
the  other  laws  of  Maryland  in  force  when  the 
United  'States  assumed  jurisdiction  over  [*12 
this  district,  were  adopted  hy  Congress  as  the 
laws  of  Washington  County. 

But  the  Circuit  Court  adhered  to  its  decision, 
and  refused  to  permit  the  party  to  appear, 
without  giving  bail  to  the  amount  claimai  in 
the  plaintiff's  affidavit. 

Upon  this  state  of  the  case,  Taylor  moves  for 
a  rule  on  the  judges  of  the  Circuit  Court  to 
show  cause  why  a  mandamus  shall  not  be 
issued  from  this  court,  commanding  the  judges 
of  the  Circuit  Court  to  permit  Taylor  to  appear 
to  the  above  mentioned  suit  on  common  bail, 
in  order  that  he  may  be  discharged  from  the 
custody  of  the  marshal;  and  failing  that  mo- 
tion, then  to  show  cause  why  he  should  not  be 
permitted  to  appear,  upon  giving  bail  to  the 
amount  of  one  hundred  and  tnirty-three  dollars 
and  thirty-three  and  one  third  cents,  under  the 
provisions  of  the  Maryland  law. 

According  to  the  established  practice  of  this 
court,  a  rule  of  this  kind  is  not  granted  as  a 
matter  of  course,  and  the  inferior  court  is  never 
called  on  to  show  cause,  unless  a  case  is  pre- 
sented which  prima  facie  requires  the  inter- 
position of  this  court.  It  was  so  settled  in  the 
case  of  The  Postmaster-General  v.  Trig,  Ad- 
ministrator of  Rector,  11  Pet.  173. 

We  proceed,  then,  to  inquire  whether  such 
a  case  has  been  presented  to  support  this 
motion. 

The  proceedings  by  which  Taylor  was  ar- 
rested and  held  in  custody,  were  under  the  Act 
of  Congress  of  August  Ist,  1842  (5  Stat,  at 
Large,  498).  This  Act  provides  that  no  person 
shall  be  held  to  bail  in  any  suit  in  the  District 
of  Columbia,  unless  upon  such  an  affidavit  as 
is  described  in  the  law,  which  must  be  filed 
previously  to  the  issuing  of  the  writ. 

It  is  insisted,  on  behalf  of  Taylor,  that  he 
was  entitled  to  his  discharge  from  custody  upon 
entering  an  appearance  by  his  attorney  to  the 
suit,  because,  as  he  alleges,  the  affidavit  filed 
in  the  suit  does  not  conform  to  the  provisions 
of  the  Act  of  Congress,  and  therefore  was  not 
sufficient,  under  that  law,  to  justify  the  court 
in  demanding  bail. 

But  that  is  a  question  which  this  court  cannot 
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consider.  The  Act  of  Congress  provides  that 
the  sufficiency  of  the  affidavit  to  hold  to  bail, 
and  the  amount  of  bail  to  be  given,  shall,  upon 
application  of  the  defendant,  be  decided  by  the 
court  in  term  time,  and  by  a  single  judge  in  va- 
cation. In  deciding  upon  the  application  to 
discharge  Taylor  from  the  custody  of  the  mar- 
shal, the  court  must  necessarily  have  considered 
and  interpreted  the  Act  of  Congress,  as  well  as 
the  affidavit,  and  determined  whether  the  affi- 
davit was  sufficient  or  not.  And  certainly,  even 
in  England,  the  King's  Bench  never  claimed 
or  exercised  the  power  to  issue  a  mandamus  to 
an  inferior  court  of  record,  commanding  it  to 
18*]  ^reverse  its  judgment,  in  a  matter  where 
the  law  authorized  it  to  judge.  In  the  case  be- 
fore us,  the  power  of  deciding  on  the  sufficiency 
of  the  affidavit,  and  the  amount  of  bail,  is  a 
part  of  the  judicial  power  of  the  court.  It  has 
exercised  this  power,  and  passed  its  judgment. 
We  do  not  mean  to  say  that  this  judgment  is  in 
any  respect  erroneous.  But  assuming  it  to  be 
so,  this  court  cannot,  by  mandamus,  command 
them  to  reverse  it.  The  writ  has  never  been 
extended  so  far,  nor  ever  used  to  control  the 
discretion  and  judgment  of  an  inferior  court 
of  record  acting  within  the  scope  of  its  ju- 
dicial authority.  There  is  no  ground,  there- 
fore, for  the  rule  under  the  Act  of  Congress. 

The  application  under  the  Maryland  Act  of 
1715,  is  equally  untenable.  The  provision  in 
that  Act  relied  on  in  support  of  the  motion, 
was  never  held  in  Maryland  to  apply  to  any 
thin|f  but  the  bail  bonds  to  be  taken  by  the 
sheriff  in  certain  cases,  and  never  influenced  the 
decision  of  the  courts  ai  to  the  amount  of  bail 
to  be  required  when  the  defendant  was  brought 
into  court.  But  it  is  unnecessary^  to  8];>eak  of 
that  Act,  or  of  the  construction  it  received  in 
the  courts  of  Maryland,  because  the  right  of 
the  plaintiff  in  the  Circuit  Court  to  demand 
bail  depends  altogether  upon  the  Act  of  Con- 
gress. And  if  there  is  any  discrepancy  between 
this  Act  and  the  Act  of  Assembly  of  1715,  the 
Act  of  Congress  must  govern,  and  is  a  repeal 
pro  tanto  of  the  Maryland  law. 

The  rule  to  show  cause  is  therefore  refused. 
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THOMAS  MOORE,  Executor  of  Richard  Eels, 

Plaintiff  in  Error, 

V. 

THE  PEOPLE  OF  THE  STATE  OF  ILLINOIS. 

Illinois  statute  for  nunishment  of  offense  of 
harboring  or  secreting  fugitive  slave,  not  in 
conflict  with  U.  S.  Const,  or  laws. 

A  State,  under  its  general  and  admitted  power  to 
define  and  punish  offenses  against  its  own  peace 
and  policy,  may  repel  from  its  borders  an  anac- 
cpptaDle  population,  whether  paupers,  criminals, 
fugitives  or  liberated  slaves;  and  consequently, 
may  punish  her  citizens  and  others  who  thwart 
this  policy,  by  harboring,  secreting,  or  in  any  way 
assisting  such  fugitives.  .        ^      ...      * 

It  is  no  objection  to  snch  legislation  that  the  of- 
fender may  be  liable  to  punishment  under  the  Act 
of  Congress  for  tfbe  same  acts,  when  injurious  to 
the  owner  of  the  fugitive  slave.  ^^^    ^^ 

The  case  of  Prigg  v.  The  Commonwealth  of  Penn- 
sylvania, 16  Peters,  589,  presented  the  following 
questions,  which  were  decided  by  the  coort: 

lot 


1.  That  under  and  in  virtue  of  the  Constitution 
of  the  United  States,  the  owner  of  a  slave  is  clothed 
with  entire  authority  in  every  State  in  the  Union,, 
to  seize  and  recapture  his  slave,  wherever  he  can 
do  it  without  illegal  violence  or  a  breach  of  the 
peace. 

2.  That  the  government  of  the  United  States  is 
clothed  with  appropriate  authority  and  functiona 
to  enforce  the  delivery,  on  claim  of  the  owner,  and 
has  properly  exercised  it  in  the  Act  of  Congress  of 
12th  February,  1793. 

*3.  That  any  state  law  or  regulation  which  1*14 
interrupts,  impedes,  limits,  embarrasses,  delays 
or  postpones  the  right  of  the  owner  to  the  immedi- 
ate possession  of  the  slav^  and  the  immediate  com- 
mand of  his  service,  is  voM. 

This  court  has  not  decided  that  state  legislation 
in  aid  of  the  claimant,  asd  which  does  not  directly 
nor  indirectly  delay.  Impede  or  frustrate  the  mas- 
ter in  the  exercise  of  bis  right  under  the  Constitu- 
tion, or  in  pursuit  of  his  remedy  given  by  the  Act 
of  Congress,  is  void. 

THIS  case  was  brought  up  from  the  Supreme 
Court  of  the  State  of  Illinoii,  by  a  writ 
of  error  issued  under  the  25th  section  uf  tlu> 
Judiciary  Act. 

The  section  of  tlie  law  of  Illinois  under 
which  Eels  was  indicted  in  1842  and  the  facta 
in  the  case  are  set  forth  in  the  opinion  of  the 
court,  and  need  not  be  repeated.  The  court 
before  which  he  was  tried,  fined  him  four 
hundred  dollars,  and  the  Supreme  Court  of 
Illinois  affirmed  the  judgment.  The  case  is 
reported  in  4  Scammon's  Rep.  498. 

It  was  argued,  in  this  court,  by  Mr.  Chase 
for  the  plaintiff  in  error,  and  a  printed  argu- 
ment filed  by  Mr.  Dixon  on  the  same  side;  and 
by  Mr.  Shields  for  the  defendant  in  error,  who 
filed  a  printed  argument  prepared  by  Mr. 
McDottgail,  Attorney-General  of  Illinois. 

The  arguments  urged  by  the  counsel  for  the 
plaintiff  in  error,  in  order  to  show  that  the 
law  of  Illinois  was  void,  were — 

1.  That  the  Act  of  Congress,  passed  in  1793, 
was  constitutional;  that  the  power  of  legislat- 
ing upon  the  subject  of  fugitive  slaves  ought 
to  be  vested  in  Congress ;  that  the  Act  had  been 
declared  to  be  constitutional  by  the  following 
authorities:  16  Peters,  620  et  seq.;  9  Johns. 
67;  12  Wendell,  311;  2  Pick.  11;  5  Sergeant 
&  Rawle,  62;  2  Wheeler's  Crim.  Cases,  694. 

2.  That  the  power  was  vested  exclusively  in 
Congress,  and  if  there  was  an  omission  to  legis- 
late, silence  was  at  demonstrative  of  its  will 
as  express  legislation.  5  Wheat.  1,  21,  22; 
16  Pet.  617  et  seq. 

3.  That  admitting  the  power  to  be  concur- 
rent, its  exercise  by  Congress  supersedes  all 
state  legislation.  1  Kent,  380,  391;  1  Story's 
Com.  on  Con.  sees.  437  to  443;  12  Wend.  316, 
325;  1  Pet.  Con.  Rep.  429;  4  Id.  414-416;  2 
Wheel.  Crim.  Cas.  694;  6  Wheat.  21,  24,  36, 
70,  76;  14  Wend.  632-6;   16  Pet.  617,  618. 

4.  The  Act  of  Congress  of  1793,  and  the  law 
of  Illinois,  conflict  with  each  other. 

6.  Two  laws  legislating  over  the  same  of- 
fense, cannot  exist  at  the  same  time. 

6.  If  so,  the  law  of  Illinois  must  give  way. 

It  was  particularly  pressed  upon  the  court 
by  Mr.  Chase,  that  this  court  had  decided,  in 
the  case  of  Prigg  v.  Pennsylvania,  16  Pet.  639, 
that  all  state  legislation  upon  the  subject  of 
fugitive  'slaves  was  void,  whether  pro-  ['IB 
fessing  to  be  in  aid  of  the  legislation  of  Con- 
gress, or  independent  of  it,  was  void;  and  he 
claimed  the  benefit  of  that  decision. 
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The  counsel  for  the  defendant  in  error  com- 
mented on  the  various  positions  above  men- 
tioned; and  the  following  extract  from  the 
brief  shows  the  principal  ground  relied  upon 
to  indicate  the  state  law: 

The  case  just  cited,  Houston  v.  Moore,  5 
Wheaton,  leads  directly  to  the  question,  what 
is  the  particular  power  exercised  by  the  State 
in  the  present  instance;  whence  derived,  and 
what  the  design  and  mode  of  its  operation. 
And  it  may  be  as  well  here  to  remark,  that  it 
is  not  alone  in  the  light  of  an  Act  in  aid  of  the 
legislation  of  Congress,  that  this  law  is  to  be 
considered.  The  question  before  this  court  is 
one  of  power — of  power  in  the  State  to  legis- 
late in  the  particular  manner.  If  the  power 
exists  in  the  State,  no  matter  from  whence  de- 
rived, the  validity  of  the  law  cannot  be  ques- 
tioned. 

It  is  now  contended  that  the  power  in  ques- 
tion belongs  to  the  States  in  virtue  of  their 
original  and  unsurrendered  sovereignty;  in  vir- 
tue of  those  ^eat  conservative  powers  which  all 
governments  must  have,  exercise  and  main- 
tain for  their  own  protection  and  preservation; 
powers  which,  in  the  language  of  Mr.  Madison 
(Federalist,  No.  45),  ''extend  to  all  the  objects 
which,  in  the  ordinary  course  of  affairs,  con- 
cern the  lives,  liberties  and  properties  of  the 
people,  and  the  internal  order,  improvement 
and  prosperity  of  the  State." 

"In  The  City  of  New  York  v.  Miln,  11  Pet. 
139,  the  court  say,  "that  a  state  has  the  same 
ondeniable  and  unlimited  jurisdiction  over  all 
persons  and  things  within  its  territorial  limits 
as  any  foreign  nation,  when  that  jurisdiction  is 
not  surrendered  or  restrained  by  the  Constitu- 
tion of  the  United  States,"  etc. 

It  has  been  before  remarked,  that  slaviery 
exists  to  a  limited  extent  in  the  State  of  Illi- 
nois; nevertheless,  it  is  the  settled  policy  of 
the  State  to  discourage  the  institution,  as  also 
a  free  negro  population.  By  numerous  acts  of 
legislation,  before  and  since  the  present  Con- 
stitution, it  has  been  made  penal  to  introduce 
negroes  from  other  states,  except  upon  severe 
conditions.  Negroes  have  been  and  continue  to 
be  regarded  as  constituting  a  vagabond  popula- 
tion; and  to  prevent  their  influx  into  the  State, 
restrictive  laws  have  been  from  time  to  time 
passed.  In  conn^fction  with  this  regulation  is 
to  be  found  the  law^  in  question,  prohibiting 
persons  within  the  State  from  harboring  or 
secreting  fugitive  negro  slaves.  The  question 
whether  a  state  may  not  prohibit  its  citizens 
from  harboring  or  protecting  felons,  fugitives 
from  other  countries,  is  the  same  with  this.  It 
16*]  is  possible  *that  some  new  state  nii^ht 
become  a  country  of  refuge  for  the  accused 
and  convicted  outcasts  of  older  and  stronger 
governments;  would  that  state  be  compelled  to 
receive  and  welcome  the  moral  pestilence? 
Certainly  not;  the  right  of  self-preservation, 
necessary  to  all  governments,  would  justify 
any  act  required  to  repel  them  from  her  bor- 
ders. 

It  was  upon  this  principle,  as  a  sovereign 
power  in  the  State,  that  this  court  sustained 
the  law  of  New  York,  intended  to  prevent  the 
influx  of  a  pauper  and  vagabond  population 
at  the  port  of  New  York.  City  of  New  York 
r.  Miln,  11  Pet.  142.  In  which  case  the  court 
oayi:  '^e  think  it  as  competent  and  ai  nec- 
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essary  for  a  state  to  provide  precautionary' 
measures  against  the  moral  pestilence  of  pau- 
pers and  vagabonds  and  possibly  convicts,  as 
it  is  to  guard  against  the  physical  pestilence 
which  may  arise  from  unsound  and  infectious 
articles  imported,  or  from  a  ship  the  crew  of 
which  may  be  laboring  under  an  infectious 
disease." 

It  was  in  favor  of  this  same  power  that  the 
court,  in  Prigg  v.  Pennsylvania,  16  Pet.  626, 
qualify  the  general  terms  of  their  opinion.  "To 
guard,  however,  against  any  possible  miscon- 
struction of  our  views,  it  is  proper  to  state 
that  we  are  by  no  means  to  be  understood,  in 
any  manner  whatsoever,  to  doubt  or  to  inter- 
fere with  the  police  power  belonging  to  the 
States,  in  virtue  of  their  general  sovereignty," 
etc. 

The  State  may  arrest,  restrain,  and  even  re- 
move from  its  borders,  the  fugitive  slave,  and 
so  long  as  the  rights  of  the  owner  are  not  inter- 
fered with,  it  is  a  constitutional  exercise  of 
power.  If,  then,  the  greater  power  exists,  that 
over  the  person  of  the  slave,  for  the  purpose  of 
police,  certainly  the  lesser  power,  that  over  the 
citizen,  preventing  him  from  harboring,  secret- 
ing or  protecting  the  slave,  for  like  purposes  of 
police  will  not  be  denied. 

It  will  be  perceived  that  this  view  of  the  case 
settles  the  point  made  in  the  opposing  argu- 
ment, that  the  law  of  Illinois  is  a  violation  of 
the  federal  and  state  Constitutions,  which  pro- 
hibit two  punishments  for  one  offense.  A 
legal  offense  is  the  breach  of  a  law.  Eels,  in 
harboring  a  fugitive  slave,  violated  a  law  of 
this  State,  by  interfering  with  its  internal 
policy.  He  also  violated  a  law  of  Congress, 
by  interfering  with  the  rights  of  the  slave  own- 
er secured  by  the  Constitution.  The  one  act 
constitutes  two  distinct  offenses  against  the 
several  laws  of  distinct  jurisdictions.  Within 
the  same  jurisdiction  one  act  frequently  consti- 
tutes several  offenses,  as  in  the  familiar  cases 
of  assaults,  libels  and  other  personal  injuries, 
which  are  offenses  against  the  persons  injured, 
and  at  the  same  time  offenses  against  the  gov- 
ernment; and  the  different  offenses  maybe  sep- 
arately tried,  •and  separately  punished.  ['17 
The  constitutional  provision  is  not,  that  no 
person  shall  be  subject,  for  the  same  act,  to 
be  twice  put  in  jeopardy  of  life  or  limb;  but 
for  the  same  offense,  the  same  violation  of  law, 
no  person's  life  or  limb  shall  be  twice  put  in 
jeopardy. 

Mr.  Justice  Grier  delivered  the  opinion  of 
the  court: 

The  plaintiff  in  error  was  indicted  and  con- 
victed under  the  Criminal  Code  of  Illinois  for 
"harboring  and  secreting  a  negro  slave."  The 
record  was  removed  by  writ  of  error  to  the  Su- 
preme Court  of  that  State;  and  it  was. there 
contended,  on  behalf  of  the  plaintiff  in  error, 
that  the  judgment  and  conviction  should  be  re- 
versed, because  the  statute  of  Illinois,  upon 
which  the  indictment  was  founded,  is  void, 
by  reason  of  its  being  in  conflict  with  that  ar- 
ticle of  the  Constitution  of  the  United  States 
which  declares  "that  no  person  held  to  labor 
or  service  in  one  state,  under  the  laws  thereof, 
escaping  into  another,  shall,  in  consequence  of 
any  law  or  regulation  therein,  be  discharged 
from  such  service  or  labor,  but  shall  be  deliv- 
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ered  up  on  claim  of  the  party  to  whom  such 
labor  may  be  due."  And  also,  because  said 
statute  is  in  conflict  with  the  Act  of  Congress 
on  the  same  subject. 

That  this  record  presents  a  case  of  which 
this  court  has  jurisdiction  under  the  twenty- 
fifth  section  of  the  Judiciary  Act,  is  not  dis- 
puted. 

The  statute  of  Illinois,  whose  validity  is 
called  in  question,  is  contained  in  the  149th 
section  of  the  Criminal  Code,  and  is  as  follows : 
"If  any  person  shall  harbor  or  secrete  any  ne- 
^o,  mulatto  or  person  of  color,  the  same  be- 
ing a  slave  or  servant  owing  service  or  labor 
to  any  other  persons,  whether  they  reside  in 
this  State  or  in  any  other  state  or  territory  or 
district,  within  the  limits  and  under  the  juris- 
diction of  the  United  States,  or  shall  in  any 
wise  hinder  or  prevent  the  lawful,  owner  or 
owners  of  such  slaves  or  servants  from  retak- 
ing them,  in  a  lawful  manner,  every  such  per- 
son so  offending  shall  be  deemed  guilty  of  a 
misdemeanor,  and  fined  not  exceeding  five  hun- 
dred dollars,  or  imprisoned  not  exceeding  six 
months.'' 

The  bill  of  indictment,  framed  under  this 
statute,  contains  four  counts.  The  first  charges 
that  "Richard  Eels,  a  certain  negro  slave,  ow- 
ing service  to  one  C.  D.,  of  the  State  of  Mis- 
souri, did  unlawfullv  secrete,  contrary  to  the 
form  of  the  statute,''  etc. 

2.  That  he  harbored  the  same. 

S.  For  imlawfully  secreting  a  negro  owing 
labor  in  the  State  of  Missouri  to  one  C.  D., 
which  said  negro  had  secretly  fied  from  said 
State  and  from  said  C.  D. 

4.  For  unlawfully  preventing  C.  D.,  the  law- 
18*]  ful  owner  of  said  *slave,  from  retaking 
him  in  a  lawful  manner,  by  secreting  the  said 
negro,  contrary  to  the  form  of  the  statute,  ecc. 

In  view  of  this  section  of  the  Criminal  Code 
of  Illinois,  and  this  indictment  founded  on  it, 
we  are  unable  to  discover  anything  which  con- 
flicts with  the  provisions  of  the  Constitution  of 
the  United  States  or  the  legislation  of  Congress 
on  the  subject  of  fugitives  from  labor.  It  does 
not  interfere  in  any  manner  with  the  owner  or 
claimant  in  the  exercise  of  his  right  to  arrest 
and  recapture  his  slave.  It  neither  interrupts, 
delays  or  impedes  the  right  of  the  master  to 
inunediate  possession.  It  gives  no  immunity  or 
protection  to  the  fugitive  against  the  claim  of 
his  master.  It  acts  neither  on  the  master  nor 
his  slave;  on  his  right  or  his  remedy.  It  pre- 
scribes a  rule  of  conduct  for  the  citizens  of  Illi- 
nois. It  is  but  the  exercise  of  the  power  which 
every  State  is  admitted  to  possess,  of  defining 
offenses  and  punishing  offenders  against  its 
laws.  The  power  to  make  municipal  regulations 
for  the  restraint  and  punishment  of  crime,  for 
the  preservation  of  the  health  and  morals  of  her 
citizens,  and  of  the  public  peace,  has  never  been 
surrendered  by  the  States,  or  restrained  by  the 
Constitution  of  the  United  States.  In  the  exer- 
cise of  this  power,  which  has  been  denominated 
the  police  power,  a  state  has  a  right  to  make  it 
a  penal  offense  to  introduce  paupers,  criminals 
or  fugitive  slaves  within  their  borders,  and  pun- 
ish those  who  thwart  this  policy  by  harboring, 
concealing,  or  secreting  such  persons.  Some 
of  the  states,  coterminous  with  those  who  tol- 
erate slavery,  have  foimd  it  necessary  to  pro- 
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tect  themselves  against  the  influx  either  of  lib- 
erated or  fugitive  slaves,  and  to  repel  from 
their  soil  a  population  likely  to  become  bur- 
densome and  injurious,  either  as  paupers  or 
criminals. 

Experience  has  shown,  also,  that  the  results 
of  such  conduct  as  that  prohibited  by  the  stat- 
ute in  question  are  not  only  to  demoralize  their 
citizens  who  live  in  daily  and  open  disregard 
of  the  duties  imposed  upon  them  by  the  Con- 
stitution and  laws,  but  to  destrov  the  har- 
mony and  kind  feelings  which  should  exist  be- 
tween citizens  of  this  Union,  to  create  bordei 
feuds  and  bitter  animosities,  and  to  cause 
breaches  of  the  peace,  violent  assaults,  riots  and 
murder.  No  one  can  deny  or  doubt  the  right 
of  a  state  to  defend  itself  against  evils  of  such 
magnitude,  and  punish  those  who  perversely 
persist  in  conduct  which  promotes  them. 

As  this  statute  does  not  impede  the  master  in 
the  exercise  of  his  rights,  so  neither  does  it  in- 
terfere to  aid  or  assist  him.  If  a  state,  in  the 
exercise  of  its  legitimate  powers  in  promotion 
of  its  policy  of  excluding  an  unacceptable  pop- 
ulation, should  thus  indirectly  benefit  the  mas- 
ter of  a  fugitive,  no  one  has  a  right  to 
^complain  that  it  has,  thus  far  at  least,  [*19 
fulfilled  a  duty  assumed  or  imposed  by  its 
compact  as  a  member  of  the  Union. 

But  though  we  are  of  opinion  that  such  is 
the  character,  policy  and  intention  of  the  stat- 
ute in  question,  and  that  for  this  reason  alone 
the  power  of  the  State  to  make  and  enforce 
such  a  law  cannot  be  doubted,  yet  we  would 
not  wish  it  to  be  inferred,  by  any  implication 
from  what  we  have  said,  that  any  legislation  of 
a  state  to  aid  and  assist  the  claimant,  and 
which  does  not  directly  nor  indirectlv  delay« 
impede  or  frustrate  the  reclamation  of  a  fugi- 
tive, or  interfere  with  the  claimant  in  the  pros- 
ecution of  his  other  remedies,  is  necessarily 
void.  This  question  has  not  been  before  the 
court,  and  cannot  be  decided  in  anticipation  of 
future  cases. 

It  has  been  urged  that  this  Act  is  void,  as 
it  subjects  the  delinquent  to  a  double  pun- 
ishment for  a  single  offense.  But  we  tnink 
that  neither  the  fact  assumed  in  this  proposi- 
tion, nor  the  inference  from  it,  will  be  found 
to  be  correct.  The  offenses  for  which  the  fourth 
section  of  the  Act  of  12th  February,  1793,  sub- 
jects the  delinquent  to  a  fine  of  five  hundred 
dollars,  are  different  in  many  respects  from 
those  defined  by  the  Statute  of  Illinois.  The 
Act  of  Congress  contemplates  recapture  and  rec- 
lamation, and  pimishes  those  who  interfere 
with  the  master  in  the  exercise  of  this  right — 
first,  by  obstructing  or  hindering  the  claimant 
in  his  endeavors  to  seize  and  arrest  the  fugi- 
tive; second,  by  rescuing  the  fugitive  when  ar- 
rested; and  third,  by  harboring  or  concealing 
him  after  notice. 

But  the  Act  of  Illinois,  having  for  its  objeet 
the  prevention  of  the  immigration  of  such  per- 
sons, punishes  the  harboring  or  secreting  ne- 
gro slaves,  whether  domestic  or  forei^,  and 
without  regard  to  the  master's  desire  either  to 
reclaim  or  abandon  them.  The  fine  imposed 
is  not  given  to  the  master,  as  the  party  injured, 
but  to  the  State,  as  a  penalty  for  disobedience 
to  its  laws.  And  if  the  fine  inflicted  by  the 
Act  of  Congress  had  been  made  recoverable  by 
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indictment,  the  offense,  as  stated  in  any  one 
of  the  counts  of  the  bill  before  us,  would  not 
have  supported  such  an  indictment.  Even  the 
last  count,  which  charges  the  plaintiff  in  error 
with  "unlawfully  preventing  C.  D.,  the  law- 
ful owner,  from  retaking  the  negro  slave,"  as 
it  does  not  allege  notice,  does  not  describe  an 
offense  punishable  by  the  Act  of  Congress. 

But  admitting  that  the  plaintiff  in  error  may 
be  liable  to  an  action  imder  the  Act  of  Con- 
gress, for  the  same  acts  of  harboring  and  pre- 
venting the  owner  from  retaking  his  slave,  it 
does  not  follow  that  he  would  be  twice  punished 
for  the  same  offense.  An  offense,  in  its  le- 
gal signification,  means  the  transgression  of  a 
law.  A  man  may  be  compelled  to  make  repara- 
20*]  tion  in  damages  *to  the  injured  party, 
and  be  liable  also  to  punishment  for  a  breach 
of  the  public  peace,  in  consequence  of  the  same 
aet;  and  may  be  said,  in  common  parlance,  to 
be  twice  punished  for  the  same  offense.  Every 
citizen  of  the  United  States  is  also  a  citizen  of 
a  state  or  territory.  He  may  be  said  to  owe 
allegiance  to  two  sovereigns,  and  may  be  liable 
to  punishment  for  an  infraction  of  the  laws  of 
either.  The  same  act  may  be  an  offense  or 
transCTession  of  the  laws  of  both.  Thus,  an 
assault  upon  the  Marshal  of  the  United  States, 
and  hindering  him  in  the  execution  of  legal 
process,  is  a  high  offense  against  the  United 
States,  for  which  the  perpetrator  is  liable  to 
punishment;  and  the  same  act  may  be  also  a 
gross  breach  of  the  peace  of  the  state,  a  riot, 
assault,  or  a  murder,  and  subject  the  same  per- 
son to  a  punishment,  under  the  state  laws,  for 
a  misdemeanor  or  felony.  That  either  or  both 
may  (if  they  see  fit)  punish  such  an  offender, 
cannot  be  doubted.  Yet  it  cannot  be  truly 
averred  that  the  offender  has  been  twice  pun- 
ished for  the  same  offense;  but  only  that  by  one 
act  he  has  committed  two  offenses,  for  each  of 
which  he  is  justly  punishable.  He  could  not 
plead  the  punishment  by  one  in  bar  to  a  con- 
viction by  the  other;  consequently,  this  court 
has  decided,  in  the  case  of  Fox  v.  The  State  of 
Ohio,  6  How.  432,  that  a  state  may  punish  the 
offense  of  uttering  or  passing  false  coin,  as  a 
cheat  or  fraud  practiced  on  its  citizens;  and  in 
the  case  of  The  United  States  ▼.  Marigold,  9 
How.  560,  that  Congress,  in  the  proper  exer- 
cise of  its  authority,  may  punish  the  same  act 
ai  an  offense  against  the  United  States. 

It  has  been  urged,  in  the  argument  on  behalf 
of  the  plaintiff  in  error,  that  an  affirmance  of 
the  judgment  in  this  case  will  confiict  with  the 
decision  of  this  court  in  the  case  of  Prigg  ▼. 
The  Commonwealth  of  Pennsylvania,  16  Pet. 
540.   This,  we  think,  is  a  mistake. 

The  questions  presented  and  decided  in  that 
case  differed  entirely  from  those  which  affect 
the  present.  Prigg,  with  full  power  and  au- 
thority from  the  owner,  had  arrested  a  fugitive 
slave  in  Pennsylvania^  and  taken  her  to  her 
master  in  Maryland.  For  this  he  was  indicted 
and  convicted  under  a  Statute  of  Pennsylvania, 
making  it  a  felony  to  take  and  carry  away  any 
negro  or  mulatto  for  the  purpose  of  detaining 
them  as  slaves. 

The  following  questions  were  presented  by 
the  case  and  decided  by  the  court: 

1.  That,  under  and  in  virtue  of  the  Consti- 
tution of  the  United  States,  the  9wner  of  a 
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slave  is  clothed  with  entire  authority,  in  every 
State  in  the  Union,  to  seize  and  recapture  his 
slave,  wherever  he  can  do  it  without  illegal 
violence  or  a  breach  of  the  peace. 

*2.  That  the  government  is  clothed  [*21 
with  appropriate  authority  and  fimctions  to 
enforce  the  delivery,  on  claim  of  the  owner, 
and  has  properly  exercised  it  in  the  Act  of 
Congress  of  12th  February,  1793. 

3.  That  any  state  law  or  regulation  which 
interrupts,  impedes,  limits,  embarrasses,  de- 
lays or  postpones  the  right  of  the  owner  to  the 
immediate  possession  of  the  slave,  and  the  im- 
mediate command  of  his  service,  is  void. 

We  have  in  this  case  assumed  the  correctness 
of  these  doctrines ;  and  it  will  be  found-  that  the 
grounds  on  which  this  case  is  decided  were 
fully  recognized  in  that.  "We  entertain,"  say 
the  court  (page  625),  "no  doubt  whatsoever, 
that  the  States,  in  virtue  of  their  general  police 
power,  possess  full  jurisdiction  to  arrest  and  re- 
strain runaway  slaves,  and  remove  them  from 
their  borders,  and  otherwise  to  secure  them- 
selves against  their  depredations  and  evil  ex- 
ample, as  they  certainly  may  do  in  cases  of 
idlers,  vagabonds  and  paupers.  The  rights  of 
the  owners  of  fugitive  slaves  are  in  no  just 
sense  interfered  with  or  regulated  by  such  a 
course;  and  in  manv  cases,  the  operations  of 
the  police  power,  although  designed  essentially 
for  other  purposes — for  the  protection,  safety, 
and  peace  of  the  state — may  essentially  pro- 
mote and  aid  the  interests  of  the  owners.  But 
such  regulations  can  never  be  permitted  to. in- 
terfere with  or  to  obstruct  the  just  rights  of  the 
owner  to  reclaim  his  slave,  derived  from  the 
Constitution  of  the  United  States,  or  with  the 
remedies  prescribed  by  Congress  to  aid  and  en- 
force the  same.'' 

Upon  these  grounds,  we  are  of  opinion  that 
the  Act  of  Illinois,  upon  which  this  indictment 
is  founded,  is  constitutional,  and  therefore  af- 
firm the  judgment. 

Mr.  Justice  McLean: 

In  the  case  of  Prigg  v.  The  Commonwealth  of 
Pennsylvania,  the  police  power  of  the  States 
was  not  denied,  but  admitted.  This  court  held, 
in  Fox  V.  The  State  of  Ohio,  5  How.  410,  that 
a  person  might  be  punished  under  a  law  of  the 
State  for  passing  counterfeit  coin,  althoush  the 
same  offense  was  punishable  under  the  Act  of 
Congress;  and  consequently,  that  the  convic- 
tion and  punishment  under  the  state  law  would 
be  no  bar  to  a  prosecution  under  the  law  of 
Congress.  In  that  case  I  dissented,  and  gave 
at  large  the  grounds  of  my  dissent. 

As  the  case  now  before  us  involves  the  same 
principle  as  was  ruled  in  that  case,  I  again  dis- 
sent for  the  reasons  then  given,  and  I  deem  it 
unnecessary  now  to  repeat  them. 

It  is  contrary  to  the  nature  and  genius  of  our 
government,  to  punish  an  individual  twice  for 
the  same  offense.  Where  the  jurisdiction  is 
clearly  vested  in  the  federal  government,  and 
*an  adequate  punishment  has  been  pro-  [*22 
vided  by  it  for  an  offense,  no  state,  it  appears 
to  me^  can  punish  the  same  act.  The  assertion 
of  such  a  power  involves  the  right  of  a  state  to 
punish  all  offenses  punishable  under  the  Acts 
of  Congress.  This  would  practically  disre- 
gard,  if   it   did   not   destroy,   this   important 
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branch  of  criminal  justice,  clearly  nested  in  the 
federal  government.  The  exercise  of  such  a 
power  by  the  States  would,  in  effect,  be  a  vio- 
lation of  the  Constitution  of  the  United  States, 
and  the  Constitution  of  the  respective  States. 
They  all  provide  against  a  second  punishment 
for  the  same  act.  It  is  no  satisfactory  answer 
to  this,  to  say  that  the  States  and  federal  gov- 
ernment constitute  different  sovereignties,  and 
consequently,  may  each  punish  offenders  lui- 
der  its  own  laws. 

It  is  true,  the  criminal  laws  of  the  federal 
and  state  governments  emanate  from  different 
sovereignties,  but  they  operate  upon  the  same 

?eopIe,  and  should  have  the  same  end  in  view, 
n  this  respect,  the  federal  government,  though 
sovereign  within  the  limitation  of  its  powers, 
may,  in  some  sense,  be  considered  as  the  agent 
of  the  States,  to  provide  for  the  general  wel- 
fare, by  punishing  offenses  under  its  own  laws 
within  its  jurisdiction.  It  is  believed  that  no 
government,  regulated  by  laws,  punishes  twice 
criminally  the  same  act.  And  I  deeply  regret 
that  our  government  should  be  an  exception  to 
A  great  principle  of  action,  sanctioned  by  hu- 
manity and  justice. 

It  seems  to  me  it  would  be  as  unsatisfactory 
to  an  individual  as  it  would  be  illegal,  to  say  tt> 
him  that  he  must  submit  to  a  second  punish- 
ment for  the  same  act,  because  it  is  punishable 
as  well  under  the  state  laws,  as  imder  the  laws 
of  the  federal  government.  It  is  true  he  lives 
\mder  the  eegis  of  both  laws;  and  though  he 
might  yield  to  the  power,  he  would  not  be  sat- 
isfied with  the  logic  or  justice  of  the  argument. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Supreme  Court  of 
the  State  of  Illinois,  and  was  argued  by  coun- 
sel; on  consideration  whereof,  it  is  now  here 
ordered  and  adjudged  by  this  court,  that  the 
judgment  of  the  said  Supreme  Court  in  this 
cause  be,  and  the  same  is  hereby  affirmed,  with 
oosto. 


2Z*}   •CORNELIUS  KANOUSE,  Plaintiff  in 

Error, 

v. 
JOHN  M.  MARTIN. 

Motion  to  dismiss  writ  of  error. 

Where  a  motion  was  made  under  the  12th  section 
of  the  Judiciary  Act  to  remove  a  cause  from  a  state 
court  to  the  Circuit  Court  of  the  United  States,  not- 
withstandtoff  which  the  State  Court  retained  cog- 
nizance of  the  case,  and  It  was  ultimately  brought 
to  this  court  under  the  25th  section  of  the  Judiciary 
Act,  a  motion  to  dismiss  it  for  want  of  Jurisdiction 
cannot  be  sustained.  The  question  will  remain  to 
be  decided  upon  the  full  hearing  of  the  case. 

AMOTION   was   made   by   Mr.   Martin   to 
dismiss  this  case,  which  was  argued  by  him- 
self and  Mr.  Garr. 

The  circumstances  upon  which  the  motion 
was  based,  are  stated  in  the  opinion  of  the 
court. 
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Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

This  is  a  writ  of  error,  directed  to  the  Supe- 
rior Court  of  the  City  of  New  York,  and  a  mo- 
tion has  been  made  by  the  defendant  in  error  to 
dismiss  it  for  want  of  jurisdiction. 

The  record  shows  that  a  suit  was  brought  by 
the  defendant  in  error  against  the  plaintiff,  in 
the  State  Court  above  mentioned;  the  former 
being  a  citizen  of  New  York,  and  the  latter  a 
citizen  of  New  Jersey.  The  plaintiff  in  error, 
at  the  time  of  entering  his  appearance  in  the 
State  Court,  filed  his  petition,  stating  the  citi- 
zenship of  the  parties,  and  praying  for  the  re- 
moval of  the  cause  for  trial  into  the  next  Cir- 
cuit Court,  to  be  held  in  the  district  where  the 
said  suit  was  pending;  and,  at  the  same  time, 
offered  good  and  sufficient  security  for  his  enter- 
ing in  such  court,  on  the  first  day  of  the  session, 
copies  of  the  process  against  him,  and  also  for 
his  then  appearing  and  entering  special  bail  in 
the  cause. 

The  State  Court,  however,  refused  to  permit 
the  cause  to  be  removed ;  and  after  the  petition 
was  filed  and  the  bond  given,  proceeded  in  the 
case,  and  finally  gave  judgment  against  the 
plaintiff  in  error  for  the  sum  of  money  men- 
tioned in  the  record.  Various  proceedings.  It 
appears,  were  afterwards  had  in  the  appellate 
courte  of  the  Stete,  in  relation  to  this  judg- 
ment, but  the  decision  in  these  courts  was  also 
against  the  plaintiff  in  error;  and  the  judg- 
ment rendered  in  the  Superior  Court  of  the  City 
of  New  York,  still  remains  there  and  is  in  full 
force,  if  that  court  had  jurisdiction  of  the  case 
after  the  application  to  remove  it. 

The  case  then,  as  it  stands  on  the  motion,  is 
this:  The  plaintifi  in  error  claimed  the  right 
to  remove  this  cause  from  the  State  Court  to 
the  Circuit  Court  of  the  United  States,  under 
the  12th  section  of  the  Judiciary  Act  of  1789. 
The  right  claimed  was  denied  by  the  Stete 
Court,  which  reteined  the  case,  and  proceeded 
to  give  a  final  judgment  against  him. 

*It  is  therefore  precisely  one  of  the  [*24 
cases  enumerated  in  the  25th  section  of  the  Act 
of  1789,  in  which  jurisdiction  is  conferred  upon 
this  court,  and  in  which  the  judgment  of  the 
Stete  Court  may  be  reviewed  upon  writ  of 
error.  For  the  construction  of  an  Act  of  Con- 
gress was  drawn  in  question,  and  the  decision 
of  the  court  was  against  the  right  claimed  un- 
der it,  by  the  plaintiff  in  error. 

As  to  the  authority  of  the  Superior  Court  of 
the  Ciiy  of  New  York  to  retein  the  case,  and 
the  Yalidity  of  the  invalidity  of  its  proceedings 
and  judgment,  after  the  motion  to  remove ;  that 
question,  according  to  the  practice  of  the  court, 
will  stend  for  hearinff  when  the  case  is  reached 
in  the  regular  call  of  the  docket. 

But  the  motion  to  dismiss,  for  want  of  juris- 
diction in  this  court,  is  overruled. 

Order. 

On  consideration  of  the  motion,  made  on  a 
prior  day  of  the  present  term  of  this  court,  to 
dismiss  this  writ  of  error,  and  of  the  argument 
of  counsel  thereupon  had,  as  well  in  support  of 
as  against  the  motion,  it  is  now  here  ordered  by 
the  court,  that  the  said  motion  be,  and  the  same 
is  hereby  overruled. 
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Ex-parte  WILLIAM  MANY. 

liandamus  will  not  lie  to  compel  Circuit  Court 
to  do  an  act  wholly  within  its  judicial  discre- 
tion. 

Where  there  was  a  blank  In  the  record  of  the  Clr- 
'Cnlt  Court  In  the  taxation  of  the  costs  recovered  by 
the  plaintiff,  and  the  Judgment  being  aflarmed  by 
this  court,  a  mandate  with  the  same  blank  went 
•down  to  the  Circuit  Court :  and  a  motion  was  there 
made  to  open  the  original  Judgment  for  the  pur- 
pose of  taxing  the  costs,  which  motion  was  refused 
f»y  the  court,  such  refusal  cannot  be  reached  by  a 
mandamus  from  this  court. 

The  refusal  of  the  court  was  not  a  ministerial 
act,  but  an  exercise  of  Judicial  discretion.  This 
court  could  issue  a  mandamus  for  the  Circuit  Court 
to  proceed  to  Judgment,  but  such  a  writ  would  not 
be  appropriate  to  the  present  case. 

MR.  CHIEF  JUSTICE  Taney  delivered  the 
opinion  of  court: 

A  motion  has  been  made  for  a  rule  on  the 
District  Judge  of  the  Massachusetts  District,  to 
show  cause  why  he  should  not  proceed  to  adju- 
dicate and  allow  the  petitioner's  costs  in  an  ac- 
tion at  law  in  the  Circuit  Court.  The  rule  is 
moved  for  upon  the  District  Judge,  because  he 
alone  was  holding  the  Circuit  Court  when  the 
decision  was  made  which  has  given  rise  to  this 
application. 

The  case  is  this:  Many  recovered  a  judg- 
25*]  ment  in  the  Circuit  *Court  for  the  Dis- 
trict of  Massachusetts  against  Sizer  and  others, 
for  the  infringement  of  a  patent  right.  The 
judgment  was  entered  in  the  following  words: 

**lt  is  thereupon  considered  by  the  court,  that 
the  said  William  V.  Many  recover  against  the 
said  George  W.  and  Henry  Sizer  the  sum  of 
seventeen  hundred  and  thirty-three  dollars  and 
seventy-five  cents  damages  and  costs  of  suit 
taxed  at ." 

The  judgment  was  rendered  in  1848;  and 
upon  writ  of  error  brought  by  the  defendants, 
it  was  affirmed  in  this  court  at  December  Term. 
1851.  The  costs  were  not  taxed  in  the  Circuit 
Tourt  before  the  removal,  and  the  blank  left 
for  them  remained  imfilled  when  the  judgment 
>%as  aoirmed.  The  usual  mandate  issued  to  the 
Circuit  Court  to  carry  the  judgment  into  exe- 
cution, and  the  blank  space  for  costs  was  neces- 
sarily left  in  the  mandate,  in  order  to  conform 
to  the  judgment  of  the  court  below,  as  it  ap- 
peared in  the  transcript  transmitted  to  this 
court. 

Upon  the  return  of  the  case  to  the  Circuit 
Court,  the  counsel  for  the  plaintiff  moved  that 
his  costs  be  taxed  by  the  clerk  as  and  for  the 
October  term,  1848,  and  that  an  order  be  made 
amending  the  record  of  the  judgment  of  the 
Circuit  (>>urt  so  as  to  insert  therein  the  amount 
of  the  taxation,  and  that  an  execution  on  the 
judgment  so  amended  be  issued. 

The  court  refused  to  allow  the  amendment  to 
be  made,  and  overruled  the  motion.  And  we 
think  its  judgment,  whether  it  be  correct  or 
not,  cannot  be  revised  in  the  form  of  proceed- 
ing moved  for  on  behalf  of  the  plaintiff.  Tlie 
decision  of  the  Circuit  Court  was  not  a  mere 
ministerial  act.  It  was  the  decision  of  a  court 
of  competent  jurisdiction  made  in  the  exercise 
of  judicial  authority  and  discretion.  This  court 
might  unquestionably  issue  a  mandamus  to  the 
court  below  to  proceed  to  judgment.  But  in 
this  case  the  court  has  proceeded  to  judgment, 
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upon  the  question  submitted  for  its  decision. 
And  whether  that  judgment  be  erroneous  or 
not,  this  court  has  not  jurisdiction  to  re-ex- 
amine it  in  a  proceeding  by  mandamus. 

The  motion  for  a  rule  to  show  cause  must 
therefore  be  overruled  for  want  of  jurisdiction. 


JOHN   A.    BROWN,    Administrator   of    John 
Aspden,  Deceased,  et  al..  Appellants, 

V. 

MATHIAS     ASPDEN'S     ADMINISTRATORS 

et  al. 

When  re-argument  will  be  heard. 

A  re-argument  of  a  case  decided  by  this  conrt 
will  not  be  granted,  unless  a  member  of  the  court, 
who  concurred  in  the  Judgment,  desires  it;  and 
when  that  is  the  case,  it  will  be  ordered  without 
waiting  for  the  application  of  counsel. 

*And  this  is  so  whether  the  decree  of  the  [*20 
court  below  was  affirmed  by  an  equally  divided 
court  or  a  majority,  or  whether  the  case  is  one  at 
common  law  or  chancery. 

The  rules  of  the  English  Court  of  Chancery  have 
not  been  adopted  by  this  court.  Those  which  are 
applicable  to  a  court  of  original  Jurisdiction,  are 
not  appropriate  to  an  appellate  court. 

THIS  was  an  appeal  from  the  Circuit  Court 
of  the  United  States  for  the  Eastern  Dis- 
trict of  Pennsylvania,  and  was  the  conclusion 
of  the  case  of  Aspden  et  al.  v.  Nixon  et  al.,  re- 
ported in  4  How.  467. 

It  was  affirmed  by  a  divided  court  in  Decem- 
ber, 1852 ;  and  in  February,  1853,  a  petition  for 
a  rehearing  was  filed  by  the  appellants. 

Upon  which  petition  Mr.  Chief  Justice 
Taney  delivered  the  opinion  of  the  court: 

A  motion  has  been  made  for  a  rehearing  in 
this  case,  and  we  have  been  referred  to  the  prac- 
tice of  the  English  Chancery  Court  in  support 
of  the  application.  The  argument  presupposes 
that  this  court,  in  cases  in  eouity,  has  adopted 
the  rules  and  practice  of  the  English  Chancery. 
But  this  is  a  mistake.  The  English  Chanceiy 
is  a  court  of  original  jurisdiction;  and  this 
court  is  sitting  as  an  appellate  tribunal.  It 
would  be  impossible,  from  the  nature  and  office 
of  the  two  tribunals,  to  adopt  the  same  rules  of 
practice  in  both. 

Nothing  could  show  this  more  strongly  than 
the  present  application.  By  the  established 
rules  of  chanceiy  practice,  a  rehearing,  in  the 
sense  in  which  that  term  is  used  in  proceedings 
in  equity,  cannot  be  allowed  after  tne  decree  is 
enrolled.  If  the  party  desires  it,  it  must  be  ap- 
plied for  before  the  enrollment.  But  no  appeal 
will  lie  to  the  proper  appellate  tribunal,  imtil 
after  it  is  enrolled,  either  actually  or  by  con- 
struction of  law.  And,  consequently,  the  time 
for  a  rehearing  must  have  gone  by  before  an 
appeal  could  be  taken.  In  the  House  of  Lords, 
in  England,  to  which  the  appeal  lies  from  the 
Court  of  Chancery,  a  rehearing  is  altogether 
unknown.  A  re-argument,  indeed,  may  be  or- 
dered, if  the  House  desires  it,  for  its  own  satis- 
faction. But  the  chancery  rules  in  relation  to 
rchearings,  in  the  technical  sense  of  the  word, 
are  altoji^ether  inapplicable  to  the  proceedings 
on  the  appeal. 

Undoubtedly  this  court  may  and  would  call 
for  a  re-argument,  where  doubts  are  entertained 
which  it  is  supposed  may  be  removed  by  fur* 
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ther  discussion  at  the  bar.  And  this  may  be 
done  after  judgment  is  entered,  provided  the 
order  for  re-argument  is  entered  at  the  same 
term.  But  the  rule  of  the  court  is  this :  that  no 
re-argument  will  be  heard  in  any  case  after 
27*]  judgment  is  *entered»  unless  some  mem- 
ber of  the  court  who  concurred  in  the  judg- 
ment afterwards  doubts  the  correctness  of  his 
opinion,  and  desires  a  further  argument  on  the 
subject.  And  when  that  happens,  the  court 
will,  of  its  own  accord,  apprise  the  counsel  of 
its  wishes,  and  designate  toe  points  on  which 
it  desires  to  hear  them. 

There  is  certainly  nothing  in  the  history  of 
the  English  Court  of  Chancery  to  induce  this 
court  to  adopt  rules  in  relation  to  re-arguments, 
analogous  to  the  chancery  practice  upon  appli- 
cations for  a  rehearing.  According  to  the  ffen- 
eral  practice  of  that  court,  one  rehearing,  where 
the  application  has  been  sanctioned  by  the  sig- 
nature of  two  counsel,  is  a  matter  of  course. 
And  this  facility  in  obtaining  one  rehearing, 
has  naturally  lead  to  others,  and  in  cases  of  in- 
terest or  difficulty,  two,  or  even  three  rehear- 
ings  have  sometimes  been  allowed,  under  the 
special  leave  of  the  court,  before  the  decree 
was  enrolled,  and  consequently,  before  it  could 
be  removed  to  the  House  of  Lords.  The  nat- 
ural result  of  this  practice  is  to  produce  some 
degree  of  carelessness  in  the  first  argument,  and 
hesitation  and  indecision  in  the  court.  But  the 
great  evil  is  in  the  enormous  expenses  occa- 
sioned by  these  repeated  hearings,  and  the  de- 
lays which  it  produces  in  the  decision,  which 
often  prove  ruinous  to  both  parties  before  the 
final  decree  is  pronounced.  Nor  is  the  mis- 
chief confined  to  the  particular  suit  in  which 
such  proceedings  and  delays  are  permitted  to 
take  place.  A  multitude  of  others  are  always 
behind  it,  waiting  anxiously  to  be  heard.  And 
the  result  of  the  practice  of  which  we  are 
speaking  has  been  such  that,  although  the  court 
has  always  been  filled  bv  men  of  the  highest 
order,  distinguished  for  their  learning  and  in- 
dustry, yet  the  expenses  and  delays  of  the  court 
have  become  a  byword  and  reproach  to  the 
administration  of  justice,  and  Parliament  has 
at  length  been  compelled  to  interpose. 

And  if  this  court  should  adopt  a  practice 
analogous  to  that  of  the  English  Chancery,  we 
should  soon  find  ourselves  in  the  same  predica- 
ment; and  we  should  be  hearing  over  again  at 
a  second  term  almost  all  the  cases  which  we 
had  heard  and  adjudged  at  a  former  one,  and 
upon  which  our  own  opinions  would  have  been 
definitively  made  up  upon  the  first  argument. 
We  deem  it  safer  to  adhere  to  the  rule  we  have 
heretofore  acted  on.  And  no  re-argument  will 
be  granted  in  any  case,  unless  a  member  of  the 
court  who  concurred  in  the  ludgnient  desires 
it;  and  when  that  is  the  case.,  it  will  be  ordered 
without  waiting  for  the  application  of  counsel. 

It  is  true  that  the  decree  of  affirmance  in 
this  court,  in  the  case  before  us,  was  upon  an 
equal  division  of  the  members  composing  the 
court  at  the  time  of  the  argument,  eight  being 
28*]  ^present.  But  the  case  was  fully  heard, 
more  than  a  week  being  occupied  in  tne  argu- 
ments of  counsel.  And  when,  upon  conference 
and  a  full  interchange  of  opinion,  it  was  found 
that  the  court  was  divided,  the  case  was  held 
over  until  the  present  term,  in  order  that  each 
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member  of  the  body  might  have  an  ample  oppor- 
tunity of  investigating  the  subject  for  himself. 
This  has  been  done.  And  when  the  court  re-as- 
sembled, it  was  found  that  the  opinions  of  each 
member  of  the  tribunal  was  unchanged,  and  the 
decree  was  therefore  affirmed  by  a  divided  court. 
Further  arguments  would  be  mere  waste  of  time, 
when  opinions  have  been  formed  after  so  much 
argument  and  such  deliberate  examination. 

Nor  is  the  circumstance,  that  a  decree  is  af- 
firmed 1^  a  divided  court,  any  reason  for  order- 
ing a  re-argument  before  a  full  bench  in  any 
case.  In  a  body  as  numerous  as  this,  it  must 
often  happen,  from  various  causes,  that  tiM 
bench  is  not  fulL  And  experience  has  shown, 
that  it  has  rarely  happened  that  every  judge 
has  been  present  every  day  throughout  any  one 
entire  term.  Tlie  case  before  us  is  certainly  an 
important  one,  in  its  principles  and  in  the 
amount  in  dispute.  But  there  are  many  cases 
on  the  docket  at  every  term  of  the  court  much 
more  important  in  both  respects.  And  If  It  is 
to  be  understood  that  cases  of  this  description 
are  not  to  be  finally  decided  without  tiie  con- 
currence of  a  mafority  of  the  whole  bench,  it 
would  be  an  useless  consumption  of  time  to 
hear  them  in  the  absence  of  any  one  judge,  be- 
cause it  would  be  uncertain  whether  a  judg- 
ment could  follow  after  the  argument.  And  it 
is  easy  to  foresee  the  inconvenience,  delay  and 
expenses  to  which  a  practice  of  that  kind 
would  subject  the  parties,  and  the  uncertainty 
and  confusion  it  would  produce  (to  the  ^eat 
injury  of  other  suitors)  in  the  order  of  business 
as  it  stands  on  the  docket  of  the  court. 

Neither  is  there  any  difference  between  a  de- 
cree in  chancery  and  a  judgment  at  law,  as  to 
its  affirmance  on  a  division  of  the  court.  In 
both  cases,  the  motion  is  to  reverse;  and  if 
that  fails,  the  judgment  or  decree  necessarily 
stands,  and  must  therefore  be  affirmed.  And 
in  most  of  the  cases  affirmed  in  this  manner,  a 
majority,  in  fact,  of  the  judges,  who  act  judi- 
cially upon  the  case,  concur  in  the  judgment. 
For  the  Circuit  Court  is  composed  of  two  mem- 
bers, and  if  both  are  on  the  bench,  they  must 
concur  in  the  judgment  or  decree;  otherwise  it 
could  not  be  passed,  and  the  point  would  be  cer- 
tified by  a  divided  court. 

In  every  view  of  the  subject,  we  see  no  suf- 
ficient ground  for  ordering  a  re-argument,  and 
the  application  is  therefore  refused. 


•JOHN  HAGAN,  surviving  Partner  of  [•2t 
the  late  firm  of  John  Hagan  &  Co.,  Appel- 
lant, 

V. 

LEROY  P.  WALKER,  Administrator  of  Wil- 
liam H.  Pope,  Deceased,  and  Frances  Ann 
Pope,  Widow  and  Guardian  ad  litem  of  Wil- 
liam Pope  and  Julia  Ann  Pope,  minor  chil- 
dren of  said  William  H.  Pope,  Deceased,  and 
Samuel  Breck,  Administrator  of  Leroy  Pope, 
Deceased. 

Equity  jurisdiction— conveyance  in  fraud  of 
creditors — what  proof  necessary — ^parties — 
prior  incumbrancer  must  be,  when. 

A    coort  of  equity   has  Jurisdiction   of   a   bill 
against  tbt  administrator  of  a  deceased  debtor  and 
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a  person  to  whom  real  and  personal  property  was 
couvt'>ea  by  ttie  deceased  debtor,  for  tnt  purpose  of 
defrauding  creditors. 

In  such  a  case,  the  court  does  not  exercise  an 
auxiliary  Jurisdiction  to  aid  legal  process,  and  con- 
sequently it  is  not  necessary  that  the  creditor 
should  be  in  a  condition  to  levy  an  execution,  if  the 
fraudulent  obstacle  should  be  removed. 

It  is  proper  to  malce  a  prior  incumbrancer,  who 
holds  the  legal  title,  a  party  to  the  bill,  in  order 
that  the  whole  title  may  be  sold  under  the  decree ; 
for  the  purpose  of  such  a  decree,  the  prior  incum- 
brancer is  a  necessary  party ;  but  the  court  may 
order  a  sale  subject  to  the  incumbrance,  without 
having  the  prior  incumbrancer  before  it,  and  in  fit 
cases  it  will  do  so. 

If  the  prior  incumbrancer  is  out  of  the  jurisdic- 
tion, or  cannot  be  Joined  without  defeating  it,  it  is 
a  fit  cause  to  dispense  with  his  presence,  and  order 
a  sale  subject  to  his  incumbrance*  which  will  not 
be  affected  by  the  decree. 

THIS  was  an  appeal  from  the  District  Court 
of  the  United  States  for  the  Northern  Dis- 
trict of  Alabama. 

The  bill  was  originally  filed  in  the  names  of 
John  Hagan,  of  New  Orleans,  and  a  citizen  of 
the  State  of  Louisiana,  and  Thomas  Barrett,  of 
New  Orleans,  and  a  citizen  of  the  State  of 
Louisiana,  formerly  commission  merchants  and 
partners,  trading  imder  the  firm,  name  and 
style  of  John  Hagan  &  Co.,  complainants, 
against  William  H.  Pope,  of  Huntsville,  and  a 
citizen  of  the  State  of  Alabama,  Samuel  Breck, 
of  Huntsville,  and  a  citizen  of  the  State  of 
Alabama,  the  said  Breck  being  the  adminis- 
trator of  the  estate  of  Leroy  Pope,  who  in  his 
lifetime  resided  in  Huntsville,  and  was  a  citi- 
zen of  the  State  of  Alabama,  and  Charles  B. 
Penrose,  of  Washington  City,  and  a  citizen  of 
the  District  of  Columbia,  and  successor  in  of- 
fice of  Virgil  Maiccy,  who  in  his  lifetime  resided 
in  Washington  City,  and  was  a  citizen  of  the 
District  of  Columbia,  and  Solicitor  of  the 
Treasury  of  the  United  States. 

The  suit  was  commenced  in  February,  1848. 
The  plaintiffs  were  judgment  creditors  of  Le- 
roy Pope,  by  a  judgment  rendered  in  April, 
1834,  upon  which  an  execution  in  October, 
1834,  was  returned,  **No  property  found." 

The  plaintiffs  sought  to  obtain  satisfaction  of 
this  judgment,  from  property  which  they  al- 
lege the  said  Leroy  Pope  conveyed  fraudulently 
to  his  son  William  H.  Pope,  the  defendant. 

This  property  was  conveyed,  March,  1834,  by 
80*]  lieroy  Pope  to  •William  H.  Pope,  and 
upon  considerations  which  the  plaintiffs  alleged 
to  be  colorable  and  inadequate. 

The  property  thus  conveyed,  was  charged  to 
have  been  the  whole  estate  of  the  said  Leroy, 
and  William  H.  Pope  was  charged  to  have 
been,  before  that  time,  without  property,  and 
to  have  had  no  means  of  payment  for  this. 

The  plaintiffs  alleged  that  the  property  was 
never  delivered  to  the  "exclusive  possession*'  of 
William  H.  Pope,  but  "remained  as  much  in 
the  possession  of  the  said  Leroy  as  the  said 
William;  and  that  the  said  Leroy  and  William 
enjoyed  the  proceeds  and  profits  jointly." 

They  allege  that  William  H.  Pope,  in  March, 
1834,  conveyed  the  land  and  slaves  to  the  Solio- 
itor  of  the  Treasury  in  mortgage,  to  secure  a 
debt  due  to  the  United  States  by  the  said  Le- 
roy Pope,  of  $29,290.90,  which  William  H.  Pope, 
at  that  date  assumed,  and  for  which  he  gave 
his  note;  and  that  at  the  same  date  he  guar- 
anteed to  the  United  States  a  debt  of  |20,- 
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000,  for  which  other  security  had  been  given  to 
the  United  States  by  Leroy  Pope. 

They  averred  that  the  $20,000  thus  men- 
tioned, was  paid  from  the  securities  deposited 
by  Leroy  Pope,  and  that  the  only  debt  really 
incurred  by  William  H.  Pope,  was  that  for 
$29,290.90.  This  debt  the  plaintiffs  admitted 
to  be  a  charge  on  the  property,  and  they  did 
not  contest  it.  They  charged,  however,  that 
the  securities  to  the  Solicitor  of  the  Treasury 
were  designed  by  the  grantor  (William  H* 
Pope),  as  a  fraud  upon  the  creditors  of  Leroy 
Pope. 

The  death  of  Leroy  Pope  was  allef;ed  to  have 
occurred  in  1844,  and  the  appomtment  of 
Breck,  as  administrator,  in  1844. 

The  prayer  of  the  bill  was,  that  the  convey- 
ances of  Leroy  and  William  H.  Pope  should  be 
declared  null.  That,  after  satisfymg  the  debt 
of  the  United  States,  the  remainder  of  the 
property  should  be  appropriated  to  satisfy  the 
debt  of  the  plaintiffs.  Process  was  prayed 
against  William  H.  Pope  and  Samuel  Breck» 
administrators  of  Leroy  Pope,  and  the  Solicit- 
or of  the  Treasury  (Penrose),  a  citizen  of  the 
District  of  Columbia. 

The  defendants,  Breck  and  Pope,  demurred 
to  the  bill;  the  demurrer  was  allowed  by  the 
District  Court,  and  the  bill  was  dismissed. 

An  appeal  from  this  decree  of  dismissal 
brought  the  case  up  to  this  court.  It  was  ar- 
gued by  Mr.  Johnson  for  the  appellant,  and 
Mr.  J.  A.  Campbell  for  the  appellees. 

As  the  demurrer  was  sustamed  in  the  court 
below,  the  points  before  this  court  to  be  argued 
were,  the  reasons  for  dismissing  the  bill  and 
sustaining  the  demurrer.  These  were  stated  by 
Mr.  Campbell,  as  follows,  and  it  is  sufficient  to 
state  the  points  and  authorities. 

*L  That  the  jurisdiction  of  the  Court  [*81 
of  Chancery  to  set  aside  conveyances  executed 
by  a  failing  debtor  to  defraud  creditors,  is  not 
an  original  and  independent  jurisdiction  of  that 
court,  but  is  an  auxiliary  and  limited  jurisdic- 
tion. The  creditor  must  show  that  the  remedies 
at  law  have  been  exhausted — that  there  is  an 
obstruction  which  can  only  be  removed  by  the 
aid  of  the  Court  of  Chancery,  and  that  his 
cause  is  so  situated  at  law,  that,  upon  the  in- 
terposition of  the  court  in  the  manner  sought, 
he  could  immediately  enforce  the  right  he 
claims.  3  Mylne  &  Craig,  407;  11  S.  &  M.  368; 
8  Barb.  N.  Y.  693;  7  Ala.  319,  928;  1  Hill's  So. 
Car.  297,  307;  20  Johns.  554;  2  Rand.  384;  1 
Paige,  388. 

XL  The  bill  shows  in  this  case  three  facts 
sufficient  to  have  determined  the  lien  of  the 
judgment  against  Leroy  Pope,  under  the  laws 
of  the  United  States,  and  the  State  of  Ala- 
bama. 

Five  years  had  elapsed  from  the  3d  of  March, 
1830,  before  the  filing  of  the  bill.  The  Act  of 
Congress  of  that  date  determined  the  lien.  5 
Stat,  at  Large  338. 

Ten  years  had  elapsed  from  the  judgment 
and  return  of  the  last  execution.  Clay's  Di- 
gest, 206,  207,  sees.  28,  29;  5  Ala.  188;  18  Ala. 
675;    19  Ala.  207. 

The  death  of  Leroy  Pope  put  an  end  to  the 
lien  of  the  judgment  and  the  right  to  issue  ex- 
ecution.   Bsuh  V.  Jones,  13  Ala.  167. 

III.  The  plaintiff  sets  forth  the  conveyance  of 
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Leroy  Pope  to  William  H.  Pope,  to  have  taken 
place  in  1834.  He  does  not  aver  that  the  con- 
veyance was  upon  any  trust  for  Leroy  Pope, 
nor  does  he  aver  that  any  title  remained  in  Le- 
roy Pope.  The  bar  of  the  Statute  of  Limita- 
tions of  six  years  will  apply  to  the  personal 
property.  7  Yerger,  222;  1  Bailey,  Ch.  228;  1 
Humph.  336;  1  Hill,  Ch.  113;  8  Yerger,  146;  7 
Wheat.  60,  117,  etc.;  Peck,  41. 

IV.  The  CJourt  of  Chancery,  except  in  cases 
of  express  trusts  and  fraud,  follow  the  courts 
of  law  in  the  application  of  the  Statute  of  Lim- 
itation. 

In  this  case  no  trusts  in  favor  of  Leroy  Pope 
are  charged  to  exist;  nor  is  there  an  averment 
that  the  plaintiff  did  not  discover  till  within 
six  years  the  fraudulent  purpose  and  considera- 
tion upon  which  they  were  made. 

In  the  absence  of  such  averments,  the  court 
will  presume  the  possession  to  have  been  con- 
sistent with  the  legal  title,  and  the  bar  of  the 
statute  will  run  from  the  date  of  the  title 
deeds.  4  How.  S.  C.  603,  660;  7  How.  234;  10 
Wheat.  168. 

In  reference  to  personal  property,  the  limita- 
tion upon  personal  actions  is  adopted  in  equity. 

1  Dev.  &  B.  £q.  96;  6  Ala.  90,  608;  3  Ala.  766. 
32*]  'V.  No  averment  is  made  by  the  plain- 
tiff showing  the  condition  of  the  estate  of  Le- 
roy Pope  after  his  death.  The  bill  contains  an 
averment,  that  the  crops  from  the  lands  and 
other  profits  of  the  estate  have  been  large,  and 
that  Leroy  Pope  enjoyed  them  till  his  death. 

There  is  nothing  to  show  that  ample  means 
are  not  to  be  found  in  the  hands  of  the  admin- 
istrator to  pay  the  debt.  No  presentment  to, 
nor  demand  of,  the  administrator  is  averred,  and 
no  refusal  to  pay  on  his  part  shown.  A  bill 
must  show  this,  or  it  is  fatally  defective.  3 
Ham.  287  ;6  Harr.  &  J.  381;  6  GiU  &  J.  432; 

2  McCord's  Ch.  416,  169. 

VI.  The  court  had  no  jurisdiction  of  the 
cause.  The  Solicitor  of  the  Treasury,  a  citizen 
of  the  District  of  Columbia,  is  made  a  party. 
The  prayer  of  the  bill  is  to  cancel  deeds  made 
to  him,  and  to  appropriate  property  in  which 
he  has  a  legal  right.  3  Cranch,  267;  14  Pet. 
60,66. 

Mr.  Justice  Curtis  delivered  the  opinion  of 
the  court: 

John  Hagan  &  Co.  filed  their  bill  in  the  Dis- 
trict Court  of  the  United  States  for  the  North- 
em  District  of  Alabama,  in  which  they  state 
that  in  the  year  1834  they  recovered  a  judg- 
ment at  law  in  that  court  against  Leroy  Pope, 
for  upwards  of  seven  thousand  dollars,  which 
is  wholly  unsatisfied;  that  a  writ  of  fieri  facias, 
running  against  the  lands,  goods  and  body  of 
the  debtor,  was  regularly  issued,  and  on  the 
10th  day  of  October,  1834,  was  returned  nulla 
bona;  and  from  that  time  to  the  filing  of  the 
bill,  there  has  not  been,  in  that  district  or  else- 
where, any  property  of  Leroy  Pope  out  of 
which  the  judgment  debt  could  be  collected, 
except  certain  property  afterwards  mentioned. 
The  bill  further  alleges,  that  about  a  month  be- 
fore the  complainants  recovered  their  judgment 
at  law,  Leroy  Pope,  intending  to  defraud  the 
complainants  and  to  hinder  them  from  obtain- 
ing payment,  made  conveyances,  both  of  real 
and  personal  estate,  to  a  large  amount,  to  his 
son,  William  H.  Pope,  who  was  a  party  to  the 
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fraud,  and  is  made  a  defendant  in  the  bill; 
that  Leroy  Pope  died  in  the  year  1844,  and 
Samuel  Breck,  who  was  appointed  his  adminis- 
trator, is  also  a  party  defendant.  The  eom- 
plainants  are  averred  to  be  citizens  of  Louisi- 
ana, and  William  H.  Pope  and  the  administra- 
tor citizens  of  Alabama.  The  defendants  hav- 
ing demurred  to  the  bill,  it  was  dismissed  by 
the  District  Court,  and  the  complainant,  who 
is  the  surviving  partner,  appealed  to  this  court. 

The  principal  groimd  upon  which  the  de- 
murrer has  been  rested  in  this  court  is,  that 
the  bill  does  not  show  that  the  complainants 
are  entitled  to  equitable  relief.  The  argument 
is,  that  the  jurisdiction  of  a  court  of  equity,  to 
aid  a  judgment  creditor,  *by  removing  [*33 
a  fraudulent  incumbrance  on  the  property  of 
his  debtor,  is  ancillary  merely;  that  this  aid  is 
not  given  unless  the  creditor  has  obtained  a 
lien  at  law  upon  the  specific  property  sought 
for,  if  that  be  legal  property  upon  which  an 
execution  could  be  levied;  or  if  it  be  equitable 
assets,  not  liable  to  a  levy  by  execution;  that 
the  creditor  must  have  exhausted  his  legal 
remedy,  by  a  return  of  nulla  bona  on  his  exe- 
cution, and  must  also  be  in  a  condition  to  pro- 
ceed at  once  at  law  to  enforce  his  right,  if  the 
obstacle  should  be  removed.  That  if  his  judg- 
ment has  become  ineffectual  to  entitle  him  to 
an  execution,  so  that  he  could  not  levy,  even  if 
the  assets  were  legal,  and  not  subject  to  any 
fraudulent  incumbrance,  equity  will  not  exert 
itself  to  subject  equitable  property  to  the  pay- 
ment of  his  judgment,  ^d  it  is  further  ar- 
gued, that  according  to  the  local  law  of  Ala- 
bama, governing  these  proceedings  at  law,  the 
judgment  creditors  had  lost  their  lien  on  the 
personal  estate  of  the  debtor,  because  they  had 
suffered  more  than  one  term  to  elapse  without 
issuing  an  alias  execution;  and  upon  the  real 
estate,  because  more  than  ten  years  elapsed 
after  the  return  of  their  last  execution^  and  be- 
fore this  bill  was  filed;  and  that  the  lien,  both 
upon  the  personal  and  real  estate,  was  de- 
stroyed by  the  death  of  Leroy  Pope,  which  sus- 
pended the  riffht  to  issue  an  execution.  That, 
by  reason  of- nis  death  and  the  lapse  of  more 
than  ten  years,  the  right  to  issue  an  execution 
being  suspended,  equity  would  not  subject  equi- 
table assets  to  the  payment  of  this  judg- 
ment. 

It  does  not  distinctly  appear  whether  the 
propertv  sought  to  be  reached  by  this  bill  is 
equitable  or  legal.  There  is  reason  to  suppose, 
from  some  allegations  in  the  bill,  that  a  part 
or  the  whole  of  the  property  was  conveyed  by 
Leroy  Pope,  in  1831,  to  Louis  McLane,  as  Sec- 
retary of  the  Treasury,  to  secure  a  debt  due 
to  the  United  States  by  a  deed  of  trust,  and 
this  conveyance  is  not  impeached.  If  it  em- 
braced the  whole  or  any  part  of  the  property 
now  in  question,  only  an  equitable  estate  there- 
in was  left  in  Leroy  Pope.  The  bill  is  not  dis- 
tinct in  its  allegations  on  this  subject;  but  we 
do  not  deem  it  necessary  that  it  should  be;  be- 
cause we  are  of  opinion  that  this  case  is  not  to 
be  treated  as  an  application  by  a  judgment 
creditor  for  the  exercise  of  the  ancillary  juris- 
diction of  the  court,  to  aid  him  in  executing 
legal  process,  but  comes  under  a  head  of  orig- 
inal jurisdiction  in  equity.  It  is  a  bill  by  a 
creditor  of  a  deceased  debtor,  against  the  ad- 
ministrator and  a  party  who  is  fraudulently 
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holding  all  the  property  of  the  deceased,  which 
in  equity  should  be  applied  to  tne  pavment  of 
this  debt,  and  the  bill  prays  that  the  debt  may 
be  paid  out  of  this  fund.  That  a  single 
•creditor  may  maintain  a  bill  against  an  admin- 
34*]  istrator  of  a  deceased  *debtor,  for  a  dis- 
covery of  assets  and  the  payment  of  his  debt, 
there  can  be  no  doubt.  That,  in  some  cases, 
he  may  join  with  the  administrator  a  third  per- 
son, who  is  in  possession  of  property  which  is 
amenable  to  the  payment  of  the  debt,  is  also 
^ear.  The  instances  in  which  it  has  been  ac- 
tually held  that  such  third  person  might  be 
joined,  are  chiefly  cases  of  collusion  between 
the  administrator  and  the  third  person  pos- 
sessed of  assets,  insolvency  of  the  adminis- 
trator, and  where  the  third  person  was  the  sur- 
▼iying  party  of  the  deceased.  Utterson  v.  Mair, 
2  Ves.  Jr.  95;  Alsager  v.  Rowley,  6  Ves.  748  j 
Burroughs  v.  Elton,  11  Ves.  29;  Gedge  v.  Traill, 
1  Russ.  &  M.  281;  Long  v.  Majestre,  1  Johns. 
Ch.  306.  But  it  will  be  found  that  the  equi- 
table right  of  the  creditor  to  join  a  third  per- 
son, and  have  a  discovery  and  an  appropriation 
of  assets  held  by  him,  has  never  been  limited 
to  these  particular  cases. 

For,  while  it  is  generally  agreed  that  some 
special  case  must  be  made,  it  is  also  declared  in 
all  the  cases,  that  what  is  to  constitute  it  has 
not  been  limited  by  any  precise  and  rigid  rule. 
In  Holland  v.  Prior,  1  M.  &  K.  240,  Lord 
Brougham  applied  the  rule  to  the  case  of  a 
representative  of  a  deceased  representative, 
without  any  suggestion  of  collusion  between 
him  and  the  present  representative.  In  Simp- 
son T.  Vaughn,  2  Atk.  33,  Lord  Hardwicke  said : 
''It  has  b^n  said  at  the  bar,  that  you  may 
make  any  person  a  defendant  that  you  ap- 
prehend has  possessed  himself  of  assets  upon 
which  you  have  a  lien.  But  this  certainly  can- 
not be  laid  down  as  a  general  rule;  for  it  would 
be  of  dangerous  consequence  to  insist  that  you 
can  make  any  person  a  defendant  who  has  as- 
sets, unless  you  can  show  to  the  court  he  denies 
that  he  has  assets,  or  applies  them  improper- 
ly." Considering,  then,  that  some  special  and 
sufficient  reasons  must  be  shown  for  proceed- 
ing against  a  third  person,  jointly  with  the  ad- 
ministrator, the  inquiry  is,  whether  this  bill 
does  not  contain  those  reasons;  and  we  are  of 
opinion  it  does. 

It  appears,  from  the  statements  in  the  bill, 
that  William  H.  Pope  is  in  possession  of  all 
the  assets  of  the  deceased  debtor,  both  real  and 
personal  holding  them  under  conveyances  made 
to  him  by  the  deceased,  absolute  in.  form,  but 
accompanied  by  secret  trusts  in  favor  of  the 
grantor,  designed  to  defraud  this  particular 
creditor,  and  prevent  him  from  obtaining  pay- 
ment of  his  judgment,  and  that  this  fraudu- 
lent design  has  thus  far  been  successfully  exe- 
<nited. 

Xow,  these  conveyances  are  not  only  valid 
on  their  face,  but  thev  are  really  valid  as  be- 
tween the  parties;  and  though  they  are  void  as 
against  creditors,  and  the  property,  both  at  law 
and  in  equity,  is  subject  to  the  payment  of  the 
debts  of  the  deceased,  yet  the  embarrassments 
35*]  attending  any  attempt  by  the  *admin- 
istrator  to  possess  himself  even  of  that  part  of 
these  assets,  which  were  personalty,  at  law 
would  certainly  be  great,  and  perhaps  insuper- 
able.   2  Rand.  38^;  Martin  v.  Root,  17  Mass. 


228.  It  is  true  he  is  the  representative  of 
creditors,  as  well  as  of  the  next  of  kin,  and  in 
the  former  capacity  might  be  able  to  make 
good  his  claim  to  a  sufficient  amount  of  these 
personal  assets  to  enable  him  to  pay  the  debts. 
Holland  v.  Cruft,  20  Pick.  321.  But  the  im- 
practicability of  taking  an  account  of  the 
debts  at  law,  and  proportioning  the  recovery 
to  the  amount  requireid  to  pay  them,  would 
render  a  resort  to  equity  indispensable  to  do 
entire  justice  between  all  parties,  even  if  the 
assets  were  legal  in  their  nature.  If  this  bill 
had  contained  an  allegation  that  the  adminis- 
trator had  been  requested  to  sue,  and  had  re- 
fused, the  case  would  be  free  from  all  doubt; 
and,  upon  the  facts  averred  in  the  bill,  we  do 
not  thmk  such  a  request  necessary;  because  it 
does  appear  that  about  two  years  elapsed  after 
the  death  of  Leroy  Pope  before  this  bill  was 
filed,  and  the  administrator  took  no  step  to  re- 
duce these  assets  to  possession;  because,  when 
this  bill  was  filed,  he  resists  it  by  a  demurrer, 
relying  on  the  Statute  of  Limitations;  because 
it  must  be  admitted  to  have  been  doubtful  how 
far  he  had  a  remedy,  without  the  concurrence 
of  any  creditor;  and  chiefly  because  there  is 
no  danger  of  interfering  with  the  due  course 
of  administrations,  or  taking  from  administra- 
tors their  proper  control  over  suits  for  the  re- 
covery of  assets,  by  holding  that  a  creditor 
may  file  a  bill  against  the  administrator  and 
the  fraudulent  grantee  of  deceased  debtor,  to 
subject  the  property  fraudulently  conveyed  to 
the  payment  of  the  debt.  It  comes  within  the 
case  put  by  Lord  Hardwicke;  for  here  this 
specific  property  is  amenable  to  the  claim  of 
this  creditor,  and  in  the  sense  in  which  he  em- 
ploys the  word,  the  creditor  had  a  lien  upon 
these  assets;  and  it  does  appear  to  the  court, 
that  the  party  holding  them  both  denies  that 
they  are  assets  and  applies  them  improperly, 
for  he  claims  them  as  his  own,  and  is  en- 
deavoring to  defeat  a  just  creditor  by  an  as- 
sertion of  a  title  invalid  as  against  him. 

In  this  view  of  the  case,  it  is  not  essen- 
tial that  the  creditor  cannot  proceed  at  law  un- 
til after  a  revival  of  the  judgment  by  a  scire 
facias.  In  Burroughs  v.  Elton,  11  Ves.  36,  37, 
Lord  Eldon  had  occasion  to  consider  the  force 
of  this  objection  in  a  similar  case.  It  was  a 
bill  to  reach  real  assets  in  the  hands  of  a  sur- 
viving partner.  The  complainant's  judgment 
was  upwards  of  seventeen  years  old,  and  no 
step  had  been  taken  to  revive  it  against  the  ad- 
ministrator or  the  heir.  His  decision,  in  ac- 
cordance with  two  previous  cases  to  which  he 
refers,  was,  that  such  a  creditor  could  sustain 
the  bill,  though  it  might  be  necessary  to  direct 
him  to  proceed  at  law  to  revive  his  judgment. 

*It  has  been  argued,  that  the  bill  does  [*36 
not  show  that  there  are  not  other  assets  in  the 
hands  of  the  administrator  sufficient  to  pay 
this  debt,  and  contains  no  allegation  that  the 
administrator  was  ever  requested  to  pay  it. 
But  the  bill  does  expressly  aver,  that  aside 
from  the  property  fraudulently  conveyed,  there 
is  not,  anywhere,  any  property  of  Leroy  Pope, 
out  of  which  the  debt  could  be  collected;  and 
although  it  states  that  the  fraudulent  grantor 
and  grantee  both  remained  in  possession,  and 
took  the  crops  jointly,  and  that  these  crops 
were  of  great  value,  yet,  inasmuch  as  between 
themselves  the  crops  belonged  to  the  grantee* 
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and  as  it  was  the  object  of  the  conveyances  to 
prevent  them  from  being  applied  to  the  benefit 
of  creditors,  we  are  of  opinion  there  is  no  pre- 
sumption that  anything  arising  from  this  joint 
possession  ever  came  to  the  hands  of  the  ad- 
ministrator, and  therefore,  that  a  demand  on 
him  would  have  been  a  vain  act,  which  the 
creditor  was  not  compelled  to  do. 

One  other  ground  on  which  the  demurrer  has 
been  rested,  requires  notice.  The  bill  alleges 
that  after  the  fraudulent  conveyances  to  Wil- 
liam H.  Pope  had  been  made,  he  mortgaged  the 
Property  to  Virgil  Maxcy,  as  Solicitor  of  the 
'reasiury  of  the  United  States,  to  secure  the 
debt  of  Leroy  Pope  which  William  H.  Pope  as- 
sumed to  pay,  and  it  avers  that  this  debt  has 
been  in  part  paid  by  means  described  in  the 
bill.  Virgil  Maxcy  and,  subsequently  when  he 
went  out  of  office,  his  successor,  Charles  B. 
Penrose,  were  named  as  parties  to  the  bill,  but 
they  were  out  of  the  jurisdiction,  no  process 
was  served  on  either  of  them,  and  neither  ever 
appeared  or  answered.  The  bill  prays  that  Wil- 
liam H.  Pope  may  be  compelled  to  pay  to  the 
United  States  the  balance  due  to  them,  out  of 
the  property  in  question,  and  that  the  residue 
may  be  subjected  to  the  payment  of  the  com- 
plainant's debt,  and  for  other  and  further  re- 
lief. 

Under  the  Act  of  Congress  of  the  28th  of 
February,  1839  (6  Stat,  at  Large,  321,  sec.  1), 
it  does  not  defeat  the  jurisdiction  of  the  court 
that  a  person  named  as  defendant  is  not  an  in- 
habitant of  or  found  within  the  district  where 
the  suit  is  brought;  the  court  may  still  adjudi- 
cate between  the  parties  who  are  properly  be- 
fore it,  and  the  absent  parties  are  not  to  be 
concluded  or  affected  by  tne  decree. 

It  is  obvious,  however,  that  there  may  be 
cases  in  which  the  court  cannot  adjudicate  be- 
tween the  parties  who  are  regularly  before  it, 
for  the  reason  that  it  cannot  bind  those  who 
are  absent.  Where  no  relief  can  be  g^ven  with- 
out taking  ah  account  between  an  absent  party 
and  one  j^fore  the  court,  though  the  defect  of 
parties  may  not  defeat  the  jurisdiction,  strictly 
speaking,  yet  the  court  will  make  no  decree  in 
favor  of  the  complainant. 

37*]  *The  case  before  us  is  not  one  of  this 
character;  for  although  the  whole  of  the  relief 
specially  prayed  for  cannot  be  granted  in  the 
particular  mode  there  indicated,  because  the 
United  States  not  being  a  party,  no  account  can 
be  taken  of  the  debt  due  to  them  from  Leroy 
Pope  or  William  H.  Pope,  yet,  subject  to  the 
incumbrance  of  this  debt,  and  without  affect- 
ing it  in  any  manner,  the  property  may  be  ap- 
propriated to  the  payment  of  the  complainant's 
debt. 

It  is  true,  that  in  Finley  v.  The  Bank  of  the 
United  States,  11  Wheat.  306,  which  was  a 
bill  to  foreclose  a  mortgage  by  sale.  Chief  Jus- 
tice Marshall  says:  "It  cannot  be  doubted  that 
the  prior  mortgagee  ought  regularly  to  have 
been  a  party  defendant,  and  that  had  the  exist- 
ence of  his  mortgage  been  known  to  the  court, 
no  decree  ought  to  have  been  pronounced  in  the 
cause  until  he  was  introduced  into  it."  But  it 
could  not  have  been  intended  by  this  to  say, 
that  a  prior  incumbrancer  was  absolutely  a 
necessary  party  without  whose  presence  no  de- 
cree of  sale  could  be  made,  because  in  that 
very  case  the  court  refused  to  treat  the  de- 
cree at  erroneous,  after  it  had  been  executed. 
Sit 


In  Delabere  v.  Norwbod,  S  Swanst.  144, 
n.,  in  a  bill  to  obtain  payment  of  an  annuity 
charged  on  land,  prior  annuitants  werp  held  not 
to  be  necessary  parties.  In  Rose  v.  Page,  2 
Sim.  471,  the  same  rule  was  applied  to  a  prior 
mortgagee;  and  in  Wakeman  v.  GroVer,  4 
Paige,  23,  and  Rundell  v.  Marquis  of  Donegal, 
1  Hogan,  308,  and  Post  v.  Mackall,  3  Bland, 
495,  ^  prior  judgment  creditors;  and  in  Par- 
ker v.  Fuller,  1  Russ.  &  My.  656,  persons  hav- 
ing  incumbrances  on  real  property,  which  the 
bill  sought  to  subject  to  the  payment  of  debts 
of  the  deceased  owner,  were  held  not  to  be  nec- 
essary parties  to  the  bill.  See,  also,  Hoxie  v. 
Carr,  1  Sum.  173;  Calvert  on  Parties,  128. 

On  the  other  hand,  there  are  cases  in  whicb 
it  has  been  declared  that  all  incumbrancers 
are  necessary  parties.  Many  are  collected  in 
Story's  £q.  PI.  178,  n.  But  we  consider  the 
true  rule  to  be,  that  where  it  is  the  object  of 
the  bill  to  procure  a  sale  of  the  land,  and  the 
prior  incumbrancer  holds  the  legal  title,  and 
his  debt  is  payable,  it  is  proper  to  make  him  a 
party  in  order  that  a  sale  may  be  made  of  the 
whole  title.  In  this  sense,  and  for  this  purpose, 
he  may  be  correctly  said  to  be  a  necessary 
party,  that  is,  necessarv  to  such  a  decree.  But 
it  is  in  the  power  of  the  court  to  order  a  sale 
subject  to  the  prior  incumbrance,  a  power 
which  it  will  exercise  in  fit  cases.  And  when 
the  prior  incumbrancer  is  not  subject  to  the 
jurisdiction  of  the  court,  or  cannot  be  joined 
without  defeating  its  jurisdiction,  and  the  va- 
lidity of  the  incumbrance  is  admitted,  it  is  fit 
*to  dispense  with  his  being  made  a  party.  [*38 
To  such  a  case  the  47th  rule  for  the  equity 
practice  of  the  Circuit  Courts  of  the  United 
States  is  applicable,  and  by  force  of  it,  thi» 
cause  may  proceed  without  making  the  United 
States,  or  the  Solicitor  of  the  Treasury,  a  party 
to  the  decree. 

The  decree  of  the  District  Court  must  be  re- 
versed, and  the  case  remanded,  with  directions 
to  overrule  the  demurrer  and  order  the  defend- 
ants, other  than  the  representative  of  the  Unit- 
ed States,  to  answer  the  bill. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  District  Court  of 
the  United  States  for  the  Northern  District  of 
Alabama,  and  was  argued  by  counsel;  on  con- 
sideration whereof,  it  is  now  here  ordered,  ad- 
judged and  decreed,  that  the  decree  of  the  said 
District  Court  in  this  cause  be,  and  the  same  is 
hereby  reversed,  with  costs ;  and  that  this  cause 
be,  and  the  same  is  hereby  remanded  to  the 
said  District  Court,  with  directions  to  over- 
rule the  demurrer,  and  to  order  the  defendants, 
other  than  the  representative  of  the  United 
States,  to  answer  the  bill. 


JOHN  KENNETT,  Ezekiel  S.  Haines,  Eden  B. 
Reeder,  George  Graham,  Jr.,  John  McCarty, 
Joshua  Yorke,  and  Robert  B.  Bowler,  Ap- 
pellants, 

T. 

THOMAS  J.  CHAMBERS. 

Jurisdiction — contract  with  citizen  of  Texas 
made  before  U.  S.  acknowledged  its  independ- 
ence and  while  at  war  with  Mexico,  cannot  be 
enforced  in  U.  S.  court. 
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It  belongs  exclustTely  to  the  Political  Department 
«f  the  government  to  recoj?nlze  or  to  refuse  to  rec- 

apilse   a   new   goyemment   In   a   foreign   country, 
aiming  to  have  displaced  the  old  and  established 
M,  new  one. 

Until  the  Political  Department  of  the  govern- 
ment acknowledged  the  independence  of  Texas, 
the  Judiciary  were  bound  to  consider  the  old  order 
of  things  as  having  continued. 

While  the  government  of  the  United  States  ac- 
knowledged its  treaty  of  limits  and  of  amity  and 
triendsiiip  with  Mexico  as  still  subsisting  and  ob- 
ligatory, no  citizen  of  the  United  States  could  law- 
fullv  furnish  supplies  to  Texas  to  enable  it  to  carry 
on  the  war  against  Mexico. 

A  contract,  made  in  Cincinnati,  after  Texas  de- 
clared Itself  independent,  but  before  its  Independ- 
«ice  was  acknowledged  by  the  United  States, 
whereby  the  complainants  agreed  to  furnish,  and 
did  furnish  money  to  a  General  in  the  Texan 
army,  to  enable  bun  to  raise  and  equip  troops  to 
be  employed  against  Mexico,  was  illegal  and  void, 
and  cannot  be  enforced  in  a  court  of  the  United 
States. 

The  circumstance  that  the  Texan  officer  agreed 
In  consideration  of  these  advances  of  money,  to 
€onvey  to  them  certain  lands  in  Texas,  of  wnlch 
he  covenanted  that  he  was  then  the  owner,  will 
not  make  the  contract  valid  when  It  appears  upon 
the  face  of  it,  and  by  the  averments  in  the  bill,  that 
the  object  and  intention  of  the  complainants  in  ad- 
▼ancing  the  money  was  to  assist  Texas  in  its  mili- 
tary operations. 

S9*]  *A  contract  made  In  the  United  States  at 
that  time  for  the  onrchase  of  land  in  Texas,  would 
have  been  valid  even  if  the  money  was  afterwards 
used  to  support  hostilities  with  Mexico.  But  in 
this  case  it  was  not  an  ordinary  purchase,  but  the 
object  of  the  complainants,  as  avowed  in  the  con- 
tract and  the  bill,  was  to  aid  Texas  in  its  war  with 
Mexico. 

The  contract  being  absolutely  void  by  the  laws  of 
the  United  States  at  the  time  it  was  made,  the  cir- 
cumstance that  it  was  valid  in  Texas,  and  that 
Texas  has  since  become  a  member  of  the  Union, 
does  not  entitle  the  complainants  to  enforce  it  in 
the  courts  of  the  United  States. 

No  contract  can  be  enforced  In  the  courts  of  the 
United  States,  no  matter  where  made  or  where  to 
be  executed,  if  it  is  in  violation  of  the  laws  of  the 
United  States,  or  is  In  contravention  of  the  public 
policy  of  the  government  or  in  conflict  with  sub- 
sisting treaties. 

IN  this  cause  Mr.  Justice  Catron  was  ab- 
sent, because  of  indisposition,  during  the 
hearing  before  the  court,  and  took  no  part  in 
the  decision. 

This  was  an  appeal  from  the  District  Court 
of  the  United  States  for  the  District  of  Texas. 

The  facts  in  the  case  are  stated  in  the  opin- 
ion of  the  court. 

There  were  several  causes  of  demurrer  filed 
in  the  court  below,  but  it  is  necessary  to  notice 
only  the  following,  because  the  decision  in  this 
eourt  turned  entirely  upon  them: 

1.  The  said  bill,  if  the  facts  therein  were 
true,  which  is  in  no  sort  admitted,  contains  no 
matter  or  thing  of  equity  upon  which  to  ground 
any  decree,  or  give  the  complainants  any  aid 
or  relief. 

2.  The  complainants'  said  bill  shows  no  legal 
or  valid  agreement  upon  which  to  ask  the  aid 
or  decree  of  the  court;  but  to  the  contrary,  sets 
out  and  shows  an  agreement  which  was  m  yio- 
lation  of  the  neutrality  of  the  United  States 
towards  the  Republic  of  Mexico  in  her  contest 
with  Texas. 

3.  The  complainants'  said  bill  seeks  the  aid 
or  assistance  of  the  court  to  enforce  the  specific 

Note. — Illegal  contracts,  what  are.  How  far 
fraud  or  illegal  consideration  will  avoid  a  contract. 
See  note  to  Armstrong:  v.  Tolcr,  6  L.  ed.  U.  8.  469. 
'  What  contracts  are  void  as  against  public  policy, 
or  as  illepraJ,  Illegal  con  of  deration,  when  a  defense. 
Agreement  not  to  bid.  I  obby  service.  Contingent 
fee*.  To  prevent  competition.  See  note  to  Bartle 
V.  Nntt,  7  L.  ed.  U.  S.  825. 
14  li.  ed. 


execution  of  an  agreement  made  in  the  State  of 
Kentucky,  between  citizens  theroof  and  this  de- 
fendant, in  violation  of  the  policy  of  the  gov- 
ernment of  the  United  States  in  her  intercourse 
with  foreign  governments. 

The  demurrer  was  sustained  generally  by  the 
court  below,  and  therefore  all  the  points  were 
open  to  argument  in  this  court;  but  it  is  not 
necessary  to  notice  any  except  those  upon 
which  the  judgment  of  the  court  rested. 

It  was  argued  by  Mr.  Snethen  for  the  appel- 
lants, and  there  was  also  a  brief  filed  upon  that 
side  by  Mr.  L.  Sherwood.  On  the  part  of  the  ap- 
pellee it  was  argued  by  Mr.  Volney  £.  How- 
ard. 

Mr.  Snethen  contended  that  the  neutrality 
and  foreign  policy  of  the  United  States  towards 
Mexico  were  regulated  entirely  by  law,  which 
was  found  in  the  6th  section  of  the  Act  of  Con- 
gress *of  the  20th  of  April,  1818  (3  stat.  [*40 
at  Large,  449).  There  is  an  entire  absence,  in 
the  contract,  of  all  declaration  or  indication  of 
the  place  or  country  where  the  proposed  mili- 
tary expeditions  were  to  be  begun,  or  of  the 
place  whence  they  were  to  be  carried  on.  It 
will  not  be  denied  that,  to  subject  an  offender 
to  the  pains  and  penalties  of  this  section,  it 
must  be  incontestaoly  and  directly  shown  and 
proved  that  the  "military  expedition  or  enter- 
prise" which  he  may  "begin  or  set  on  foot,"  or 
"provide  or  prepare  the  means  for,"  was  be- 
gim  or  set  on  foot  "within  the  territory  or  ju- 
risdiction of  the  United  States,"  and  was  "to 
be  carried  on  from  thence"  against  a  nation 
with  whom  they  were  at  peace.  So  obvious  a 
proposition  hardly  needs  the  weight  of  author- 
ity to  support  it.  Now,  the  contract  proves  no 
such  offense.  The  defendant  may  have  done, 
and  intended  to  have  carried  on,  all  the  acts 
which  the  complainants  enabled  him  to  do, 
within  and  from  some  other  country  than  the 
United  States.  The  place  or  country  where 
the  forbidden  acts  were  done  and  whence  they 
were  to  be  carried  on,  cannot  be  inferred  from 
the  language  of  the  contract  with  any  degree 
of  certainty,  and  the  omission  cannot  be  sup- 
plied by  any  known  rule  of  construction. 

The  6th  section  of  the  Act  of  1818  is  a  penal 
enactment,  and  must  be  construed  strictly,  and 
the  proof  to  sustain  an  offense  against  it  must 
be  direct  and  positive  The  contract  affords  not 
only  no  such  proof,  but  no  proof  at  all,  that 
the  forbidden  acts  were  done  within  the  United 
States,  and  to  be  carried  on  from  thence. .  No 
such  offense,  therefore,  as  that  denounced  by 
the  Act,  when  strictly  construed,  having  been 
provied  against  the  parties  to  the  contract,  the 
contract  itself  consequently  was  not,  when 
made,  in  violation  of  the  neutrality  or  foreign 
policy  of  this  country  towards  Mexico  and 
other  nations,  as  established  and  defined  by 
said  section  and  Act. 

The  same  course  of  argument  was  pursued 
by  Mr.  L.  Sherwood  in  his  brief  for  the  ap- 
pellants. 

1.  Texas,  at  the  time  of  this  contract,  was  an 
independent  government.  And  in  making  the 
contract  the  complainants  did  not  violate  the 
laws  of  the  United  States,  enacted  to  preserve 
our  neutrality  with  nations  with  whom  we 
were  at  peace,  nor  did  they  violate  our  Treaty 
of  Amity  with  Mexico.  Hence,  the  contract 
was  legal,  imder  the  laws  of  the  United  States* 
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The  people  of  Texas,  represented  by  dele- 
gates, met  in  general  convention  at  Washing- 
ton, in  Texas,  on  the  2d  day  of  March,  1836, 
and  declared  themselves  a  **Free  and  Independ- 
ent Republic.''  And  then  and  there  set  them- 
selves at  work  to  organize  an^  establish  a 
government.  And  on  the  17th  day  of  the  same 
month,  had  fully  organized  a  government  by 
41»]  the  name  'of  "The  Republic  of  Texas," 
under  a  written  Constitution.  Laws  of  Repub- 
lic of  Texas,  Vol.  I.  page  1  to  25. 

Then  a  new  nation  was  bom.  An  independ- 
ent nation,  that  maintained  her  independence 
and  freedom  among  the  nations  of  the  earth, 
and  was  subsequently  recognized  by  them  as 
possessing  all  the  sovereignty  and  attributes  of 
other  nations.  As  such  Republic,  she  main- 
tained her  independence  in  fact  and  in  name, 
until  she  became  incorporated  into  the  govern- 
ment of  the  United  States,  December  29,  1845. 

The  first  question  to  be  determined  by  this 
court  is,  whether  Texas,  at  the  time  before 
stated,  had  the  right  to  become,  and  whether 
she  did  become  an  independent  government. 

That  she  had  the  right  so  to  Income,  will  not 
be  doubted  by  any  man,  nor  by  any  couift,  who 
"hold  these  truths  to  be  self-evident,  that  all 
men  are  created  equal;  that  they  are  endowed 
by  their  Creator  with  certain  inalienable 
rights;  that  among  these  are  life,  liberty,  and 
the  pursuit  of  happiness.  That  to  secure  these 
rights,  governments  are  instituted  among  men, 
deriving  their  just  powers  from  the  consent  of 
the  governed.  That  whenever  any  form  of  gov- 
ernment becomes  destructive  of  these  ends,  it 
is  the  right  of  the  people  to  alter  or  abolish  it, 
and  to  institute  a  new  government,  laying  its 
foundation  on  such  principles,  and  organizing 
its  powers  in  such  form,  as  to  them  shall  seem 
most  likely  to  effect  their  safety  and  happi- 
ness." 

Such  right  your  Honors  will  not  doubt.  It 
was  happily  incorporated  in  the  firat  principles 
of  the  nrst  truly  written  international  law;  in 
America,  the  first  law  that  is  learned  by  the 
courts  or  by  the  bar — learned  generally,  ere 
professional  studies  are  commenced,  and  im- 
bibed almost  with  the  first  nourishment  of  the 
American  child. 

That  Texas,  at  the  time  to  which  I  have  re- 
ferred, became  entirely  severed  from  the  Re- 
public of  Mexico,  is  fully  shown  by  the  refer- 
ence I  have  made  to  the  first  volume  of  her 
laws.  That  she  maintained  her  independence, 
and  was  never  again  subjected  to  the  dominion 
of  Mexico,  is  a  fact  sustained  by  the  history 
of  her  struggles,  as  well  as  by  the  history  of 
our  own  government,  and  other  governments 
in  their  negotiations  with  her. 

Although  our  government  had  not  officially 
recognized  the  independence  of  Texas,  at  the 
date  of  this  contract,  yet,  shortly  after  that 
period,  official  correspondence  and  intercourse 
commenced  between  tne  United  States  and  the 
Republic  of  Texas,  and  we  find  a  treaty  nego- 
tiated between  the  two  governments  as  early 
as  April,  1838.    8  Stat,  at  Large,  510. 

It  is  claimed  that  this  contract  is  void,  as 
being  in  violation  of  the  laws  of  the  United 
42*]  States,  provided  for  the  punishment  *of 
persons  who  shall,  within  the  territory  or  juris- 
diction of  the  United  States^  "begin  or  set  on 
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foot,  or  provide  or  prepare,  the  meant  for  any^ 
military  expedition  or  enterprise,  to  be  carried 
on  from  thence  against  the  territory  or  domin- 
ions of  any  foreign  prince  or  state,  with  whon». 
the  United  States  are  at  peace." 

This  is  a  penal  statute,  and  must  be  con> 
strued  strictly.  And  1  respectfully  insist,  that 
while  it  is  the  policy  of  the  United  States  gov- 
ernment to  preserve  her  neutrality  between 
belligerent  nations,  there  is  nothing  in  this 
law  to  prevent  one  of  her  citizens  entering  into 
a  contract  with  a  citizen  of  another  independ- 
ent government  for  the  purchase  of  land  lyine 
in  that  government,  even  though  it  be  recited 
in  the  contract  that  it  is  the  intention  of  the 
person  selling  his  lands  to  use  the  money  he 
receives  for  them  in  raising  and  equipping^ 
volunteers  to  maintain  and  advance  the  inde- 
pendence of  his  country. 

It  does  not  appear,  from  the  bill,  that  the 
contract  was  for  the  advancement  of  funds  to 
raise  and  equip  volunteers  within  the  United 
States,  or  to  carry  on  war  from  thence  against 
Mexico.  For  aught  that  appears,  the  design 
of  General  Chambers  was  to  raise  his  volun- 
teers in  Texas.  And  it  might  as  well  be  pre- 
sumed that  they  were  to  be  raised  in  Europe,, 
as  in  the  United  States. 

Besides,  Texas  was  an  independent  govern- 
ment. And  the  purpose  of  General  Chambers, 
as  declared,  was  to  maintain  her  independence, 
and  not  to  make  incursions  from  the  United 
States,  or  even  from  Texas,  into  Mexico. 

There  is  nothing  in  this  statute  inhibiting  a 
citizen  of  the  United  States  from  volunteermg 
in  the  service  of  another  government  to  main- 
tain her  independence,  already  declared;  and 
uphold  her  government,  fully  instituted;  nor 
declaring  it  unlawful  for  a  citizen  of  the  Unit- 
ed States  to  contribute  means  for  such  pur- 
poses. 

Again,  it  is  insisted  by  the  defendant  that 
this  contract  is  in  violation  of  the  Treaty  of 
Amity,  Commerce  and  Navigation  between  the 
United  States  of  America  and  the  United  Mex- 
ican States,  of  April  5,  1832. 

The  1st  article  of  that  Treaty  is  in  these 
words:  "There  shall  be  a  firm,  inviolable  and 
universal  peace,  and  a  true  and  sincere  friend- 
ship between  the  United  States  of  America  and 
the  United  Mexican  States,  in  all  the  extent  of 
their  possessions  and  territories,  and  between 
their  people  and  citizens  respectively,  without 
distinction  of  persons  or  places." 

In  revolutions,  there  must  be  a  time  when 
an  old  government  ends  and  a  new  one  begins. 
And  when  a  new  one  begins,  it  must  embrace 
a  certain  portion  of  tlie  earth  of  which  it  has 
possession.  Now,  with  regard  to  this  provi- 
sion of  the  Treaty,  I  'respectfully  insist,  [*4S 
that  by  a  revolution,  a  portion  of  what  wa:» 
before  Mexico,  ceased  to  be  any  part  of  the 
possessions  or  territory  of  Mexico,  and  became 
the  possessions  and  territory  of  the  new  gov- 
ernment; and  that  this  provision  in  the  Treaty 
could  no  longer  bind  the  United  States  to 
regard  the  revolted  territory  as  any  part  of  the 
Mexican  territory. 

In  regard  to  tne  obligations  of  this  Treaty, 
and  its  binding  force  upon  the  United  States, 
in  September,  1836,  the  question  is  not,  whether 
the  United  States  had  recognized  the  independ- 
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ence  of  Texas ;  but  whether  Texas  had,  in  fact, 
achieved  her  independence. 

If  Texas  had  not  achieved  her  independence 
in  1836,  when  this  contract  was  executed,  then 
•he  had  not  achieved  it  at  a  subsequent  period, 
when  the  United  States  government  did  offi- 
ciallj  recognize  her  independence.  And  if  these 
citizens  of  Ohio,  in  September,  1836,  violated 
this  Treaty  of  Amity  with  Mexico,  then  the 
United  States  government  violated  the  same 
Treaty  in  March,  1837,  by  recognizing,  and 
in  April,  1838,  by  treating  with  the  Republic 
of  Texas.  For  when  this  contract  was  made, 
the  revolted  colony  had  already  achieved  her 
independence,  established  her  goverment,  and 
had  never  relinquished  any  part  of  her 
territory  acquired  by  the  revolution. 

The  question  whether  Texas  had  achieved 
her  independence  in  September,  1836,  was  a 
historic  and  governmental  fact — a  fact  not  de- 
pending upon  any  question  of  recognition  by 
other  and  different  nations. 

It  is  true  that  other  governments  might  or 
might  not,  as  they  should  choose,  send  to  and 
receive  from  Texas  diplomatic  agents.  But 
whether  they  did  or  not,  could  not  alter  the 
fact  of  Texan  independence,  so  long  as  Mexico 
never  repossessed  herself  of  the  revolting  terri- 
tory. And  so  far  as  the  fact  of  Texan  inde- 
pendence was  concerned,  it  was  no  more  the 
province  of  our  government  than  of  any  other 
to  determine  when  that  fact  transpired.  And, 
as  I  conceive,  no  more  the  province  of  any 
government,  than  of  the  citizens,  except  so  far 
as  concerns  the  relations  of  diplomacy. 

The  recognition  of  the  independence  of  Texas, 
by  the  United  States,  in  no  way  determined 
the  fact  as  to  when  she  became  independent, 
any  more  than  did  the  acknowledgment  of  the 
independence  of  the  United  States  by  the  Brit- 
ish government  determine  the  fact  as  to  when 
the  United  States  became  independent.  If  the 
time  or  date  of  the  independence  of  revolting 
colonies  depends  on  the  decision  of  neutral 
nations,  and  not  upon  the  fact  whether  the 
revolting  colony  has  established  a  civil  govern- 
ment which  is  continued  in  successful  opera- 
tion, performing  all  the  functions  of  an  inde- 
44*]  pendent  power,  then  we  are  *all  mistaken 
in  the  date  of  our  national  existence;  and 
instead  of  celebrating  the  anniversary  of  the 
4th  of  July,  1776,  we  should  ascertain  the  dif- 
ferent days  of  the  recognition  of  our  independ- 
ence by  other  nations,  and  celebrate  them.  And 
thus,  instead  of  having  one  national  holiday, 
we  would  have  as  many  as  there  are  nations 
with  whom  we  have  diplomatic  relations.  By 
such  a  decision  our  boys  would  be  delighted,  and 
the  interests  of  pyrotechnists  greatly  benefited. 

Mr.  Volney  E.  Howard,  for  the  appellees: 

We  insist  that  the  bill  in  this  case  cannot  be 
maintained,  because, 

1.  It  is  shown,  on  the  face  of  the  contract 
and  the  bill,  that  the  obligation  was  given  to 
enable  General  Chambers  to  raise  and  e<]uip 
volunteers,  to  carry  on  a  war  in  Texas  against 
the  Republic  of  Mexico,  and  was  therefore  in 
violation  of  our  neutrality  laws  with  Mexico. 
The  contract  was  entered  into  in  Ohio,  in 
September,  1836,  before  this  government  had 
acknowledged  the  independence  of  Texas. 
Contraets  to  furnish  money  to  carry,  on  war 
by  revolting  subjects,  against  a  goyemment  with 
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whom  we  are  at  peace,  are  void.  1  Kent,  116, 
118,  123;  Dewentz  v.  Hendricks,  9  Moore  G.  B. 
586.  If  the  government  does  not  interfere,  it 
is  illegal  for  citizens  to  do  so.  1  Kent,  24, 
note  A,  25,  note.  And,  until  the  government 
acknowledges  the  independence  of  the  revolted 
province,  the  courts  recognize  the  ancient  con- 
dition of  things,  under  which  this  contract 
would  be  illegal.  1  Kent,  25;  9  Ves.  347;  4 
Cranch,  272;  13  J.  R.  561,  587;  3  Wheat.  324, 
610;  Wheaton*8  Elements,  453. 

2.  It  appears  from  the  contract,  and  the  alle- 
gations of  the  bill,  on  page  8  of  the  Record, 
that  the  contract  in  this  case  was  entered,  into, 
not  only  for  the  purpose  of  furnishing  money 
to  equip  volunteers  to  carry  on  a  war  m  Texas 
against  Mexico,  in  aid  of  the  revolutionists, 
but  for  the  further  illegal  purpose  of  raising 
volunteers  to  proceed  from  this  country.  The 
contract  was  therefore  void,  as  against  the  laws 
of  the  United  States  and  our  Treaty  of  Amity 
and  Friendship  with  Mexico.  The  contract 
was  executed  in  Gincinnati,  on  the  16th  Sep- 
tember, 1836,  and  recites  that  General  Cham- 
bers "is  now  enpagred  in  raising,  arminer  and 
equipping  volunteers  for  Texas,"  etc.  Act  of 
Congress,  1836,  p.  53;  Senate  Journal,  1837, 
pp.  110,  310;  Act  of  March  10,  1838,  5  Stat,  at 
Large,  212;  Ex.  Doc.  1835,  p.  183;  Vol.  VI. 
Doc.  256;  Doc.  38,.p.  36. 

Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

This  is  an  appeal  from  the  decree  of  the 
District  Court  of  the  United  States  for  the 
District  of  Texas. 

*The  appellants  filed  a  bill  in  that  [*45 
court  against  the  appellee,  to  obtain  the 
specific  execution  of  an  agreement  which  is  set 
out  in  full  in  the  bill;  and  which  they  allege 
was  executed  at  the  City  of  Cincinnati,  in  the 
State  of  Ohio,  on  or  about  the  16th  of  Sep- 
tember, 1836.  Some  of  the  complainants 
claim  as  original  parties  to  the  contract,  and 
the  others  as  assignees  of  original  parties,  who 
have  sold  and  assigned  to  them  their  interest. 

The  contract,  after  stating  that  it  was 
entered  into  on  the  day  and  year  above  men- 
tioned, between  General  T.  Jefferson  Chambers, 
of  the  Texan  army,  of  the  first  part,  and 
Morgan  Neville  and  six  others,  who  are  named 
in  the  agreement,  of  the  City  of  Cincinnati,  of 
the  second  part,  proceeds  to  recite  the  motives 
and  inducements  of  the  parties  in  the  follow- 
ing words: 

"That  the  said  party  of  the  second  part, 
being  desirous  of  assisting  the  said  General  T. 
Jefferson  Chambers,  who  is  now  engaged  in 
raising,  arming  and  equipping  volunteers  in 
Texas,  and  who  is  in  want  of  means  therefor; 
and,  being  extremely  desirous  to  advance  the 
cause  of  freedom  and  the  independence  of 
Texas,  have  agreed  to  purchase  of  the  said  T. 
Jefferson  Chambers,  of  his  private  estate,  the 
lands  hereinafter  described." 

And  after  this  recital  follows  the  agreement 
of  Chambers,  to  sell  and  convey  to  them  the 
land  described  in  the  agreement,  situated  in 
Texas,  for  the  sum  of  twelve  thousand  five 
hundred  dollars,  which  he  acknowledged  that 
he  had  received  in  their  notes,  payable  in 
equal  installments  of  four,  six  and  twelve 
months,  and  he  covenanted  that  he  had  a  good 

S19 


45 


SUPBEMB  Ck>UBT  OF  THE  UNITEO  STATBS. 


1862 


title  to  this  land,  and  would  convey  it  with 
general  warranty.  There  are  other  stipulations, 
on  the  part  of  Chamhers,  to  secure  the  title  to 
the  parties,  which  it  is  unnecessary  to  state, 
as  they  are  not  material  to  the  questions  be- 
fore the  court. 

After  setting  out  the  contract  at  large,  the 
bill  avers  that  the  notes  given,  as  aforesaid,  were 
all  paid;  and  sets  forth  the  manner  in  which 
the  complainants,  who  were  not  parties  to  the 
original  contract,  had  acquired  their  interest 
as  assignees;  and  charees,  that  notwithstand- 
ing the  full  payment  ot  the  money.  Chambers, 
under  different  pretexts,  refuses  to  convey  the 
land  according  to  the  terms  of  his  agreement. 

It  further  states,  that  they  are  informed  and 
believe  that  he  received  full  compensation,  in 
money,  scrip,  land  or  other  valuable  property, 
for  the  supplies  furnished  by  him,  and  in  arm- 
ing and  equipping  the  Texan  army  referred  to 
in  the  said  contract,  and  which  it  was  in  part 
the  object  of  the  said  parties  of  the  second  part 
to  assist  him  to  do,  by  the  said  advances  made 
by  them,  as  before  stated  and  which  said  ad- 
vances did  enable  the  said  Chambers  so  to  do. 
46*]  *To  this  bill  the  respondent  (Chambers) 
demurred,  and  the  principal  question  which 
arises  on  the  demurrer  is,  whether  the  contract 
was  a  legal  and  valid  one,  and  such  as  can  be 
enforced  by  either  party  in  a  court  of  the  Unit- 
ed States.  It  appears  on  the  face  of  it,  and  bv 
the  averments  of  the  appellants  in  their  bill, 
that  it  was  made  in  Cincinnati,  with  a  general 
in  the  Texan  army,  who  was  then  engaged  in 
raising,  arming  and  equipping  volunteers  for 
Texas,  to  carrv  on  hostilities  with  Mexico; 
and  that  one  of  the  inducements  of  the  appel- 
lants, in  entering  into  this  contract  and  ad- 
vancing the  money,  was  to  assist  him  in  ac- 
complishing these  objects. 

The  District  Court  decided  that  the  contract 
was  illegal  and  void,  and  sustained  the  demur- 
rer and  dismissed  the  bill;  and  we  think  that 
the  decision  was  right. 

The  validity  of  this  contract  depends  upon 
the  relation  in  which  this  country  then  stood 
to  Mexico  and  Texas;  and  the  duties  which 
these  relations  imposed  upon  the  government 
and  citizens  of  the  United  States. 

Texas  had  declared  itself  independent  a  few 
months  previous  to  this  agreement.  But  it  had 
not  been  acknowledged  by  the  United  States; 
and  the  constituted  authorities  charged  with 
our  foreign  relations,  regarded  the  treaties  we 
bad  made  with  Mexico  as  still  in  full  force,  and 
obligatory  upon  both  nations.  B^  the  Treaty 
of  Limits,  Texas  had  been  admitted  by  our 
government  to  be  a  part  of  the  Mexican  ter- 
ritory; and  by  the  first  article  of  the  Treaty 
of  Amity,  Commerce  and  Navigation,  it  was  de- 
clared, ''that  there  should  be  a  firm,  inviolable 
and  universal  peace,  and  a  true  and  sincere 
friendship  between  the  United  States  of 
America  and  the  United  Mexican  States,  in  all 
the  extent  of  their  possessions  and  territories, 
and  between  their  people  and  citizens  re- 
spectively, without  distinction  of  persons  or 
place."  These  Treaties,  while  they  remained 
in  force,  were,  by  the  Constitution  of  the  Unit- 
ed States,  the  supreme  law,  and  binding  not 
only  upon  the  government,  but  upon  every 
citizen.  No  contract  could  lawfully  be  made 
in  violation  of  their  provisions. 
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Undoubtedly,  when  Texas  had  achieved  her 
independence,  bo  previous  treaty  could  bind 
this  country  to  regard  it  as  a  part  of  the  Mexi- 
can territory.  But  it  belonged  to  the  govern- 
ment, and  not  to  individual  citizens,  to  decide 
when  that  event  had  taken  place.  And  that 
decision,  according  to  the  laws  of  nations,  de- 
pended upon  the  question  whether  she  ha!d  or 
had  not  a  civil  government  in  successful  oper- 
ation, capable  of  performing  the  duties  and 
fulfilling  the  obligations  of  an  independent 
power.  It  depend^  upon  the  state  of  the  fact, 
and  not  upon  the  rignt  which  was 'in  contest 
between  the  parties.  And  the  *Presi-  [*47 
dent,  in  his  message  to  the  Senate,  of  Decem- 
ber 22,  1836,  in  relation  to  the  conflict  between 
Mexico  and  Texas,  which  was  still  pending, 
says:  ''All  questions  relative  to  the  govern- 
ment of  foreign  nations,  whether  of  the  old  or 
the  new  world,  have  been  treated  by  the  Unit- 
ed States  as  questions  of  fact  only,  and  our 
predecessors  have  cautiously  abstained  from 
deciding  upon  them  until  the  clearest  evidence 
was  in  their  possession,  to  enable  them  not 
only  to  decide  correctly,  but  to  shield  their  de- 
cision from  every  unworthy  imputation.'' 
Senate  Journal  of  1836,  37,  p.  54. 

Acting  upon  these  principles,  the  independ- 
ence of  Texas  was  not  acknowledged  by  the 
Government  of  the  United  States  until  the  be- 
ginning of  March,  1837.  Up  to  that  time,  it 
was  regarded  as  a  part  of  the  Territory  of 
Mexico.  The  Treaty  which  admitted  it  to  be 
so,  was  held  to  be  still  in  force  and  binding  on 
both  parties,  and  every  effort  made  by  the 
government  to  fulfill  its  neutral  obligations, 
and  prevent  our  citizens  from  taking  part  in 
the  conflict.  This  is  evident,  from  an  official 
communication  from  the  President  to  the 
Governor  of  Tennessee,  in  reply  to  an  inquiry 
in  relation  to  a  requisition  for  militia,  made 
by  General  Gaines.  The  despatch  is  dated  in 
August,  1836;  and  the  President  uses  the  fol- 
lowing language:  The  obligations  of  our 
Treaty  with  Mexico,  as  well  as  the  general 
principles  which  govern  our  intercourse  with 
foreign  powers,  require  us  to  maintain  a  strict 
neutrality  in  the  contest  which  now  agitates  a 
part  of  that  republic  So  long  as  Mexico  ful- 
fills her  duties  to  us,  as  they  are  defined  by 
the  Treaty,  and  violates  none  of  the  rights 
which  are  secured  by  it  to  our  citizens,  any  act 
on  the  part  of  the  government  of  the  United 
States,  which  would  tend  to  foster  a  spirit  of 
resistance  to  her  government  and  laws,  what- 
ever may  be  their  character  or  form,  when  ad- 
ministered within  her  own  limits  and  juris- 
diction, would  be  unauthorized  and  highly  im- 
proper.   Ex.  Doc.  1836, 1837,  Vol.  I.  Doc.  2,  p.  68. 

And  on  the  very  day  on  which  the  agree- 
ment of  which  we  are  speaking  was  made 
(September  16,  1836),  Mr.  Forsyth,  the  Secre- 
tary of  State,  in  a  note  to  the  Mexican  Minis- 
ter, assured  him  that  the  government  had 
taken  measures  to  secure  the  execution  of  the 
laws  for  preserving  the  neutrality  of  the 
United  States,  and  that  the  public  officers  were 
vigilant  in  the  discharge  of  that  duty.  Ex. 
Doc  Vol.  I.  Doc  2,  page  63,  64. 

And  still  later,  the  President,  in  his  roes- 
sage  to  the  Senate  of  December  22,  1836,  before 
referred  to,  says:  "The  acknowledgment  of  a 
I  new  state  as  independent,  and  entitled  to  a 
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place  in  the  family  of  nations,  is  at  all  times 
an  act  of  great  delicacy  and  responsibility;  but 
more  especially  so  when  such  a  state  has  forci- 
48*]  bly  'separated  itself  from  another,  of 
whidi  it  formed  an  integral  part,  and  which 
still  claims  dominion  over  it."  And,  after 
speaking  of  the  policy  which  our  government 
had  always  adopted  on  such  occasions,  and  the 
duty  of  maintaining  the  established  character 
of  the  United  States  for  fair  and  impartial 
dealing,  he  proceeds  to  express  his  opinion 
against  the  acknowledgment  of  the  independ- 
ence of  Texas,  at  that  time,  in  the  following 
words : 

''It  is  true,  with  regard  to  Texas,  the  civil 
authority  of  Mexico  hka  been  expelled,  its  in- 
vading army  defeated,  the  Chief  of  the  Re- 
public himself  captured,  and  all  present 
power  to  control  the  newly  organized  govern- 
ment of  Texas  annihilated  within  its  confines. 
But,  on  the  other  hand,  there  is,  in  appearance 
at  least,  an  immense  disparity  of  physical  force 
on  the  side  of  Mexico.  The  Mexican  Republic, 
under  another  executive,  is  rallying  its  forces 
under  a  new  leader,  and  menacing  a  fresh  in- 
▼asion  to  recover  its  lost  dominion.  Upon  the 
issue  of  this  threatened  invasion,  the  inde- 
pendence of  Texas  may  be  considered  as  sus- 
pended ;  and,  were  there  nothing  peculiar  in  the 
relative  situation  of  the  United  States  and 
Texas,  our  acknowledgment  of  its  independ- 
ence at  such  a  crisis  would  scarcely  be  regarded 
as  consistent  with  that  prudent  reserve  with 
which  we  have  heretofore  held  ourselves  bound 
to  treat  all  similar  questions." 

The  whole  object  of  this  message  appears  to 
have  been  to  impress  upon  Congress  the  impro- 
propriety  of  acknowledging  the  independence  of 
Texas  at  that  time;  and  the  more  especially  as 
the  American  character  of  her  population,  and 
her  known  desire  to  become  a  State  of  this 
Union,  might,  if  prematurely  acknowledged, 
bring  suspicion  upon  the  motives  by  which  we 
were  governed. 

We  have  given  these  extracts  from  the  public 
documents  not  only  to  show  that  in  the  judg- 
ment of  our  government  Texas  had  not  estab- 
lished its  independence  when  this  contract  was 
made,  but  to  show  also  how  anxiously  the  con- 
stituted authorities  were  endeavoring  to  main- 
tain untarnished  the  honor  of  the  country,  and 
to  place  it  above  the  suspicion  of  taking  any 
part  in  the  conflict. 

This  being  the  attitude  in  which  the  govern- 
ment stood,  and  this  its  open  and  avowed  pol- 
icy, upon  what  grounds  can  the  parties  to  such 
a  contract  as  this  come  into  a  court  of  justice 
of  the  United  States  and  ask  for  its  specific 
execution  ?  It  was  made  in  direct  opposition  to 
the  policy  of  the  government,  to  which  it  was 
the  duty  of  every  citizen  to  conform.  And 
while  they  saw  it  exerting  all  its  power  to  ful- 
fill in  good  faith  its  neutral  obligations,  they 
made  themselves  parties  to  the  war,  by  f umish- 
49*]  ing  *means  to  a  general  of  the  Texan 
army,  for  the  avowed  purpose  of  aiding  and  as- 
sisting him  in  his  military  operations. 

It  might  indeed  fairly  be  inferred,  from  the 
language  of  the  contract  and  the  statements  in 
the  appellants'  bill,  that  the  volunteers  were 
to  be  raised,  armed,  and  equipped  within  the 
limits  of  the  United  States.  The  language  of 
the  contract  i^:  "That  the  said  party  of  the 
second  part  (that  is,  the  complainants),  being 
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desirous  of  assisting  the  said  General  T.  Jeffer- 
son Chambers,  who  is  now  engaged  in  raising, 
arming  and  equipping  volunteers  for  Texas, 
and  is  in  want  of  means  therefor."  And  as 
General  Chambers  was  then  in  the  United 
States,  and  was,  as  the  contract  states,  actual- 
ly engaged  at  that  time  in  raising,  arming  and 
equipping  volunteers,  and  was  in  want  of 
means  to  accomplish  his  object,  the  inference 
would  seem  to  be  almost  irresistible  that  these 
preparations  were  making  at  or  near  the  place 
where  the  agreement  was  made,  and  that  the 
money  was  advanced  to  enable  him  to  raise 
and  equip  a  military  force  in  the  United  States. 
And  this  inference  is  the  stronger,  because 
no  place  is  mentioned  where  these  prepara- 
tions are  to  be  made;  and  the  agreement 
contains  no  engagement  on  his  part,  or  pro- 
viso on  theirs,  which  prohibited  him  from  using 
these  means  and  making  these  military  prep- 
arations within  the  limits  of  the  United  States. 

If  this  be  the  correct  interpretation  of  the 
agreement,  the  contract  is  not  only  void,  but 
the  parties  who  advanced  the  money  were 
liable  to  be  punished  in  a  criminal  prosecution, 
for  a  violation  of  the  neutrality  laws  of  the 
United  States.  And  certainly,  with  such  strong 
indications  of  a  criminal  intent,  and  without 
any  averment  in  the  bill  from  which  their  in* 
nocence  can  be  inferred,  a  court  of  chancery 
would  never  lend  ite  aid  to  carry  the  agree- 
ment into  specific  execution,  but  would  leave 
the  parties  to  seek  their  remedy  at  law.  And 
this  ground  would  of  itself  be  sufficient  to 
justify  the  decree  of  the  District  Court  dismis- 
sing the  bill. 

But  the  decision  stands  on  broader  and  firm- 
er ground,  and  this  agreement  cannot  be  sus- 
tained either  at  law  or  in  equity.  The  question 
is  not  whether  the  parties  to  this  contract 
violated  the  neutrality  laws  of  the  United 
States  or  subjected  themselves  to  a  criminal 
prosecution;  but  whether  such  a  contract, 
made  at  that  time,  within  the  United  States, 
for  the  purposes  stated  in  the  contract,  and  the 
bill  of  complaint,  was  a  legal  and  valid  con- 
tract, and  such  as  to  entitle  either  party  to 
the  aid  of  the  courts  of  justice  of  the  United 
States  to  enforce  its  execution. 

The  intercourse  of  this  country  with  foreign 
nations,  and  its  policy  in  regard  to  them,  are 
placed  by  the  Constitution  of  the  'United  [•50 
States  in  the  hands  of  the  government,  and  its 
decisions  upon  these  subjects  are  obligatory 
upon  every  citizen  of  the  Union.  He  is  bound 
to  be  at  war  with  the  nation  against  which  the 
war-making  power  has  declared  war,  and  equal- 
ly boimd  to  commit  no  act  of  hostility  against 
a  nation  with  which  the  government  is  in 
amity  and  friendship.  This  principle  is  uni- 
versally acknowledged  by  the  laws  of  nations. 
It  lies  at  the  foundation  of  all  government,  as 
there  could  be  no  social  order  or  peaceful  re- 
lations between  the  citizens  of  different  coun- 
tries without  it.  It  is,  however,  more  em- 
phatically true  in  relation  to  citizens  of  the 
United  States.  For  as  the  sovereignty  resides 
in  the  people,  every  citizen  is  a  portion  of  it, 
and  is  himself  personally  bound  by  the  laws 
which  the  representatives  of  the  sovereignty 
may  pass,  or  the  treaties  into  which  they  may 
enter,  within  the  scope  of  their  delegated  au- 
thority. And  when  that  authority  has  plight- 
ed its  faith  to  another  nation  that  there  shall 
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be  peace  and  friendship  between  the  citizens 
of  the  two  countries,  every  citizen  of  the 
United  States  is  equally  and  personally 
pledged.  The  compact  is  made  by  the  depart- 
ment of  the  government  upon  which  he  himself 
has  agreed  to  confer  the  power.  It  is  his  own 
personal  compact  as  a  portion  of  the  sovereign- 
ty in  whose  behalf  it  is  made.  And  he  can  do 
no  act,  nor  enter  into  any  agreement  to  pro- 
mote or  encourage  revolt  or  hostilities  agamst 
the  territories  of  a  country  with  which  our 
government  is  pledged  by  treaty  to  be  at 
peace,  without  a  breach  of  his  duty  as  a 
citizen,  and  the  breach  of  the  faith  pledged  to 
the  foreign  nation.  And  if  he  does  so  he  can- 
not claim  the  aid  of  a  court  of  iustioe  to  en- 
force it.  The  appellants  say,  in  their  con- 
tract, that  they  were  induced  to  advance  the 
morey  by  the  desire  to  promote  the  cause  of 
freedv/m.  But  our  own  freedom  cannot  be  pre- 
served without  obedience  to  our  own  laws,  nor 
social  onl'^r  preserved  if  the  judicial  branch  of 
the  govemment  countenanced  and  sustained 
contracts  made  in  violation  of  the  duties  which 
the  law  imposes,  or  in  contravention  of  the 
IcDOwn  and  established  policy  of  the  Political 
Department,  acting  within  the  limits  of  its 
constitutional  power. 

But  it  has  been  ur^ed  in  the  argument  that 
Texas  was  in  fact  mdependent,  and  a  sov- 
ereign state  at  the  time  of  this  a^eement;  and 
that  the  citizen  of  a  neutral  nation  may  law- 
fully lend  money  to  one  that  is  engaged  in 
war,  to  enable  it  to  carry  on  hostilities  against 
its  enemy. 

It  is  not  necessary,  in  the  case  before  us,  to 
decide  how  far  the  judicial  tribunals  of  the 
United  States  woyld  enforce  a  contract  like 
this,  when  two  states,  acknowledged  to  be  in- 
dependent, were  at  war,  and  this  country 
neutral.  It  is  a  sufficient  answer  to  the  argu- 
ment to  say  that  the  question  whether  Texas 
51*]  had  or  *had  not  at  that  time  become  an 
independent  state,  was  a  question  for  that  de- 
partment of  our  government  exclusively  which 
IS  charged  with  our  foreign  relations.  And  un- 
til the  period  when  that  department  recognized 
it  as  an  indcpenaent  state,  the  judicial  tribunals 
of  the  country  were  bound  to  consider  the  old 
order  of  things  as  having  continued,  and  to  re- 
gard Texas  as  a  part  of  the  Mexican  territory. 
And  if  we  imdertook  to  inquire  whether  she  had 
not  in  fact  become  an  independent  sovereign 
state  before  she  was  recognized  as  such  by  the 
treaty-making  power,  we  should  take  upon 
ourselves  the  exercise  of  political  authority,  for 
which  a  judicial  tribunal  is  wholly  unfit,  and 
which  the  Constitution  has  conferred  exclusive- 
ly upon  another  department. 

This  is  not  a  new  question.  It  came  before 
the  court  in  the  case  of  Rose  ▼.  Himely,  4  Cr. 
272,  and  again  in  Hoyt  v.  Gelston,  3  Wheat. 
324.  And  in  both  of  these  cases  the  court  said, 
that  it  belongs  exclusively  to  governments  to 
recognized  new  states  in  the  revolutions  which 
may  occur  in  the  world;  and  until  such  rec- 
ognition, either  by  our  own  government  or  the 
government  to  which  the  new  state  belonged, 
courts  of  justice  are  bound  to  consider  the 
ancient  state  of  things  as  remaining  unaltered. 

It  was  upon  this  ground  that  the  Court  of 
Common  Pleas  in  England,  in  the  case  of  De 
Wutz  V.  Hendricks,  9  Moore*s  C.  B.  586,  de- 
cided that  it  was  contrary  to  the  law  of  na- 
tions for  person*  residing  in  England  to  enter 
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into  engagements  to  raise  money  by  way  of 
loan  for  the  purpose  of  supporting  subjects  of 
a  foreign  state  in  arms  against  a  government 
in  friendship  with  England,  and  that  no  right 
of  action  attached  upon  any  such  contract. 
And  this  decision  is  quoted  with  approbation 
by  Chancellor  Kent,  in  1  Kent's  Com.  116. 
y-Nor  can  the  subsequent  acknowledgment  of 
Ahe  independency  of  Texas  and  her  admission 
into  the  Union  as  a  sovereign  State,  affect  the 
question.  The  agreement  being  illegal  and  ab- 
solutely void  at  the  time  it  was  made,  it  can 
derive  no  force  or  validity  from  events  which 
afterwards  happened. 

But  it  is  insisted,  on  the  part  of  the  appel- 
lants, that  this  contract  was  to  be  executed  in 
Texas,  and  was  valid  by  the  laws  of  Texas,  and 
that  the  District  Court  for  that  State,  in  a 
controversy  between  individuals,  was  bound  to 
administer  the  laws  of  the  State,  and  ought 
therefore  to  have  enforced  this  agreement. 

This  argument  is  founded  in  part  on  a  mis- 
take of  the  fact.  The  contract  was  not  only 
made  in  Cincinnati,  but  all  the  stipulations  on 
the  part  of  the  appellants  were  to  be  per- 
formed there,  and  not  in  Texas.  And  the  ad- 
vance of  money  which  they  *agreed  to  [*59 
make  for  military  purposes  was  in  fact  made 
and  intended  to  be  made  in  Cincinnati,  by  the 
delivery  of  their  promissory  notes,  which  were 
accepted  by  the  appellee  as  payment  of  the 
money.  This  appears  on  the  face  of  the  con- 
tract. And  it  is  this  advance  of  money  for 
the  purposes  mentioned  in  the  agreement,  in 
contravention  of  the  neutral  obligations  and 
policy  of  the  United  States,  that  avoids  the 
contract.  The  mere  agreement  to  accept  a 
conveyance  of  land  lying  in  Texas,  for  a  valu- 
able consideration  paid  by  them,  would  have 
been  free  from  objection. 

But  had  the  fact  been  otherwise,  certainly  no 
law  of  Texas  then  or  now  in  force  could  ab- 
solve a  citizen  of  the  United  States,  while  he 
continued  such,  from  his  duty  to  this  govern- 
ment, nor  compel  a  court  of  the  United  States 
to  support  a  contract,  no  matter  where  made 
or  where  to  be  executed,  if  that  contract  was 
in  violation  of  their  laws,  or  contravened  the 
public  policy  of  the  government,  or  was  in 
conflict  with  subsisting  treaties  with  a  foreign 
nation. 

We  therefore  hold  this  contract  to  be  illegal 
and  void,  and  affirm  the  decree  of  the  Distnot 
Court. 

Messrs.  Justices  Daniel  and  Grier  dissented. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  District  Court 
of  the  United  States  for  the  District  of  Texas, 
and  was  ar^ed  by  counsel;  on  consideration 
whereof,  it  is  now  here  ordered,  adjudged  and 
decreed  by  this  court,  that  the  decree  of  the 
said  District  Court  in  this  cause  be,  and  the 
same  is  hereby  affirmed,  with  costs. 


JOSEPH  WISWALL,  Plaintiff  in  Error, 

V. 

DAVID  SAMPSON,  Lessee  of  Edward  Hall  and 
Edward  S.  Dargan. 

Judgment  lien  on  real  estate  in  custody  of  re- 
ceiver appointed  in  chancery— how  protected 
and  enforced. 
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Where  real  estate  Is  in  tbe  etistody  of  a  receiver,  i 
appointed  by  a  court  of  chancery,  a  sale  of  the 

J  property  under  an  execution  Issued  by  virtue  of  a 
adianent  at  law,  is  illegal  and  void. 

The  proper  modes  of  proceeding  pointed  out,  to 
be  pursued  by  any  person  who  claims  title  to  the 
property,  either  by  mortgage  or  judgment  or 
otherwise. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  States 
for  the  Southern  District  of  Alabama. 
5S*]  *It  was  an  ejectment  for  the  following 
lot,  in  the  City  of  Mobile,  bounded  south  by 
St.  Francis  Street,  and  lying  between  Water 
and  Commerce  and  Planters  streets  of  the  said 
city,  having  a  front  of  thirty-five  feet  on  St. 
Francis  Street,  and  extending  to  Planters 
Street,  with  the  same  breadth;  bounded  east 
by  lands  formerly  belonging  to  M.  D.  Eslava, 
and  west  by  a  lot  of  Beach,  Ela  &  Co. 

The  declaration  contained  three  counts;  two 
apon  a  demise  from  Edward  Hall,  a  citizen  of 
the  State  of  Maryland,  and  the  third  a  demise 
from  Edward  S.  Dargan. 

Although  the  decision  of  the  court  turned 
apon  a  single  point,  it  is  necessary  to  connect 
it  with  the  other  circumstances  of  the  case 
which  are  somewhat  complicated. 

The  following  table  contains  a  reference  to 
the  principal  facts  bearing  upon  the  respective 
titles  of  the  plaintiff  and  defendant: 

1840,  April  28.  Ticknor,  being  in  possession, 
convf'^M  the  pronerty  to  Day. 


Ptalntirs  Title. 
1840. 

Dec  28.  Fowler  and  oth- 
ers obtained  a  judg- 
ment against  Ticknor 
for  $4,091. 

Dec.  tn.  Crouch  &  Sneed 
obtained  a  judgment 
against  Ticknor  for  $7,* 
176.25. 


1842. 


1843. 


Defendant's  Title. 
1840. 


1842. 

June  14.  WIswall  ob- 
tained judgment  against 
Ticknor   for    |2.20.17. 

July  1.  Fi.  fa.  issued  on 
it,  returned  "no  prop- 
erty found.** 


1845. 

Feb.  24.  Alias  fl.  fa.  on 
Cronch  di  Sneed's  judg- 
ment. 

April  7.  Alias  fl.  fa.  on 
Fowler's  judgment. 


July  7.    Lot  sold  to  Dar 

Sin    onder    the    execu 
CDS. 

Aognst  13.    Marshal  eze- 
eatad  a  deed  to  Dargan. 


1847. 


1848. 
Dargan  brought 
an     ejectment     against 
WlswaJI. 


1843. 
Feb.  7.  Bill  filed  bv  WIs- 
wall   to    set    aside    the 
deed    from    Ticknor    to 
Day  as  fraudulent. 


1845. 


April  Term.  Deed  from 
Ticknor  to  Day  set  aside 
as  fraudulent. 

June  27.  Receiver  ap- 
pointed by  the  Chancel* 
for,  took  possession. 


Nov.  26.  Dargan  applied 
to  the  Chancellor  to 
have  the  property  de- 
livered over  to  him,  or 
for  leave  to  bring  an 
ejectment.  Both  re« 
fused. 


1847. 
March  1.    Lot  sold  by  the 
Master  in   Chancery  to 
Wiswall,  and  deed  made. 


1848. 


•Upon  the  trial,  the  following  bill  of  1*54 
exceptions  was  taken: 

Be  it  remembered,  that  on  the  trial  of  this 
cause  on  this  4th  day  of  January,  1849,  before 
the  Hon.  William  Crawford,  Judge,  the  plain- 
tiffs, to  show  title  in  their  lessors,  offered  in 
evidence  a  judgment  rendered  in  this  court  on 
the  28th  December,  1840,  in  favor  of  C.  S. 
Fowler  &  Co.,  aeainst  John  Ticknor,  for  $4,991, 
besides  costs;  also  a  judgment  rendered  in  this 
court,  on  the  31st  December,  1840,  in  favor  of 
Crouch  &  Sneed  against  John  Ticknor,  $7,176.25 
and  costs;  upon  each  of  which  judgments  fi. 
fas.  were  issued  within  a  year  and  returned 
by  the  marshal,  **No  property  found;"  no 
other  executions  or  process  issued  upon  either 
of  these  judgments,  except  the  following: 
Upon  the  judgment  oif  Crouch  &  Sneed  an  alias 
fl.  fa.  was  issued  on  the  24th  February,  1845, 
and  levied  on  the  property  sued  for,  upon  which 
the  marshal  returned,  "Levied" — and  'the  sale 
of  the  property  levied  on  postponed  by  Judge 
E.  S.  Dargan,  until  further  order."  And  on  the 
17th  May,  1845,  a  pluries  tL  fa.  issued  on  this 
judgment  and  was  levied  on  the  same  property. 
Upon  the  judgment  of  C.  S.  Fowler  &  Co.  an 
alias  fl.  fa.  was  issued  on  the  7th  of  April,  1846, 
and  levied  on  the  same  pronerty,  and  returned, 
'Tor  want  of  time  to  sell."  And  on  the  first 
day  of  May,  1845,  a  venditioni  exponas  issued, 
upon  which  and  the  execution  on  the  Crouch 
and  Sneed  judgments,  issued  the  17th  May,  the 
property  was  sold  by  the  marshal  on  the  7th 
July,  1845,  to  Edward  S.  Dargan,  for  $7,500; 
and  a  deed  was  made  by  the  marshal  to  said 
Dargan,  bearing  date  the  13th  of  August, 
1845.  The  plaintiff  further  offered  in  evidence 
a  deed  of  release  and  quitclaim  of  the  same 
premises,  from  Edward  S.  Dargan  to  Edward 
Hall,  one  of  the  lessors,  bearing  date  the  3d 
of  April,  1848,  a  copy  of  which  is  hereto  at- 
tached, marked  X;  to  the  reading  of  which  the 
defendant,  by  his  attorney,  objected,  on  the 
ground  that  it  was  neither  acknowledged  nor 
recorded;  but  the  objection  was  overruled  by 
the  court,  and  the  deed  admitted  in  evidence 
upon  the  proof  of  the  handwriting  of  Dargan, 
and  the  defendant  excepted.  The  plaintiff 
further  offered  evidence  to  show  that  John 
Ticknor  was  in  possession  of  the  property  sued 
for  from  1838  or  1839  claiming  title,  and  that 
he  remained  in  possession  until  about  1845; 
but  whether,  after  1840,  Ticknor  claimed  it  as 
his  own,  or  held  possession  as  the  tenant  of 
some  one  else,  witness  did  not  know.  It 
further  appeared  that  Ticknor  built  the  store; 
that  in  1839  or  1840  he  became  embarrassed; 
and  that  he  owed  a  large  sum  of  money  to  one 
James  L.  Day,  and  from  sometime  in  1840 
carried  on  business  in  the  store  as  the  agent  of 
said  Day.  Day  was  often  there  and  had  the 
control,  but  Ticknor  managed  all  the  details. 
It  was  further  proved  that  McCoy  and  John- 
son, the  tenants  ^served  with  the  dcclara-  [*55 
tion,  were  in  possession  of  the  premises  in 
April,  1848,  and  had  been  in  possession  since 
November,  1847. 

The  defendant  then  offered  in  evidence  a 
judgment  obtained  in  the  circuit  court  of  Mo- 
bile County,  on  the  14th  day  of  June,  1842,  in 
favor  of  Joseph  Wiswall  against  John  Ticknor, 

Note. — Rlj?ht  of  possession  as  between  a  receiver 
and  a  creditor  levylne  an  execution  on  the  prop* 
erty — see  note,  20  L.lt.A  392. 
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for  the  sum  of  $2,233.17,  besides  costs;  and  a 
fi.  fa.  issued  thereon  the  Ist  July,  1842,  re- 
turnable to  the  fall  term  of  said  court,  which 
was  returned  by  the  sheriff,  "No  property 
found";  also  the  transcripts  from  the  records, 
duly  certified,  of  a  deed  made  by  John  Ticknor 
to  James  L.  Day,  bearing  date  the  28th  of 
April,  1840,  a  copy  of  which  is  annexed,  marked 
A;  also  the  exemplification  of  a  decree  and 
proceedings  in  a  suit  in  chancery,  filed  the  7th 
of  February,  1843,  by  Joseph  Wis  wall,  as  a 
judgment  creditor  of  John  Ticknor,  against 
said  Ticknor  and  James  L.  Day;  a  copy  of 
which  bill,  answers  and  decrees,  are  hereto  an- 
nexed, marked  B;  also  a  decree  and  proceedings 
in  the  same  court  of  chancery  upon  a  bill 
filed  March  1st,  1846,  by  the  President,  Direct- 
ors and  Company  of  the  Bank  of  Mobile,  James 
Stewart  and  Henry  Lazarus,  several  Judgment 
creditors  of  said  Ticknor;  and  agamst  said 
Ticknor  and  James  S.  Day;  which  bill  was 
similar  in  its  form  and  object  to  the  bill  of 
Wis  wall,  and  was  served  on  the  defendant, 
Ticknor,  on  the  1st  March,  1845;  a  copy  of  the 
answer  of  Day,  and  the  decree,  is  annexed, 
marked  C.  The  defendant  then  proved  that 
Waring,  the  receiver  of  the  Ck)urt  of  Chancery 
in  the  above  two  suits,  went  into  the  pos- 
session of  the  property  sued  for  on  St.  Francis 
Street,  as  such  receiver,  on  the  27th  day  of 
June,  1845,  and  remained  in  possession  as  such 
receiver  until  the  same  was  sold  by  him  on 
the  1st  Monday  of  March,  1847;  that  notice 
was  given  at  the  marshal's  sale,  when  the 
property  was  bid  off  by  Dargan,  of  the  pen- 
dency of  the  above-named  suits  in  chancery, 
and  the  claims  of  the  complainants  there  as- 
serted, and  that  he  was,  as  receiver  aforesaid, 
then  in  possession  of  said  property  under  the 
decrees  m  chancery  in  the  above  suits.  The 
property  was  duly  sold  by  the  receiver  on  the 
1st  day  of  March,  1847,  to  K.  B.  Sewell  for  six 
thousand  five  hundred  dollars,  and  a  deed  of 
the  same  made  to  him  by  the  said  receiver  and 
master  in  chancery;  and  on  the  tenth  day  of 
May,  1847,  the  same  was  conveyed  by  said 
Sewall  to  the  defendant,  Joseph  Wiswall;  it 
was  also  shown  that  the  purchaser  from  the 
receiver  went  into  possession,  and  that  the 
whole  amount  of  the  purchase  money  was  paid 
and  appropriated  under  the  directions  of  the 
Court  of  Chancery. 

The  defendant  then  offered  in  evidence  the 
transcript  of  a  decree  and  proceedings  had  in 
56*]  a  court  of  chancery,  in  Mobile,  'upon 
the  petition  of  Edward  S.  Dargan  against 
Moses  Waring,  Receiver,  Joseph  Wiswall,  John 
Ticlmor,  and  James  L.  Day,  a  copy  of  which 
is  hereto  annexed,  marked  exhibit  D;  which 
decree  had  been  affirmed  by  the  Supreme 
Court;  C.  Cuyler,  the  deputy -marshal  who 
made  the  sale  to  Dargan,  testified  that  no 
money  whatever  was  paid  upon  said  sale,  but 
that  Dargan  gave  his  note  to  the  marshal  for 
the  costs. 

John  F.  Adams  testified  that  he  acted  as  the 
attorney  of  C.  S.  Fowler  &  Co.,  in  recovering 
their  judgment  in  this  court,  and  had  ever 
since  represented  said  judgment;  and  that  £. 
S.  Dargan,  from  some  time  prior  to  the  mar- 
flhaPs  sale,  represented  the  judgment  of  Crouch 
&  Sneed;  that  it  was  agreed  between  said  at- 
torneys, Adaros  and  Dargan,  representing  said 
ju<lgments,  that  the  land  should  be  sold  upon 
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them,  and  bid  off  in  the  name  of  Dargan,  and 
that  if  the  title  thus  acquired  should  enable 
Dargan  to  recover  the  property,  the  judgment 
of  C.  S.  Fowler  &  Co.  should  be  paid  out  of 
it;  but  that  if  the  property  should  not  be  re- 
covered by  such  title,  then  the  sale  was  to  be 
considered  a  nullity,  and  no  money  to  be  paid 
whatever  on  account  of  it;  and  that  this  was 
the  understanding  of  Adams,  but  that  after  the 
sale  he  yielded  to  the  views  of  Dargan,  and 
signed  a  memorandum  to  the  effect  that  Dar- 
gan should  be  a  trustee  for  the  parties.  It  was 
further  in  evidence  that  with  the  arrangements 
between  Dargan  and  Adams  there  was  no  con- 
nection on  the  part  of  Ticknor,  the  defendant 
in  the  judgment,  and  no  assent  was  given  by 
him  to  them. 

Adams  also  testified  that,  as  the  representa- 
tive of  the  judgment  of  C.  S.  Fowler  «  Co.,  he 
entered  a  motion  in  this  court  at  the  Spring 
Term,  1847,  to  amend  the  marshal's  return 
made  upon  the  execution  in  that  case,  to  show 
that  no  money  was  in  fact  paid  on  said  bid  of 
Dargan;  and  said  motion  was  produced  and 
read  to  the  jury,  and  is  still  pending  and  un- 
determined. 

Defendant  then  offered  to  read  a  bill  filed  in 
the  Chancery  Court  of  Mobile,  on  the  18th 
February,  1847,  in  the  name  of  David  A.  Hall, 
assignee  in  bankruptcy  of  0.  S.  Fowler  &  Co., 
against  John  Ticknor,  James  L.  Day,  Moses 
Waring,  Receiver;  Joseph  Wiswall,  Bank  of 
Mobile,  James  Stewart,  and  Henry  Lazarus, 
the  object  of  which  bill  was  to  reach  and  have 
appropriated  to  the  payment  of  said  judgment 
of  C.  S.  Fowler  &  Co.  the  proceeds  of  the  sale 
of  the  property  to  be  made  in  that  court  upon 
the  bill  of  said  Wiswall  and  others;  said  oill 
was  filed  by  J.  F.  Adams,  as  solicitor  of  the 
parties,  and  sets  forth,  among  other  things,  the 
following:  ''That  the  said  premises  were  sold 
on  the  1st  of  July,  1845,  by  the  marshal,  to 
Edward  S.  Dargan,  for  the  nominal  sum  of 
$7»50O,  and  the  marshal  executed  to  said  Dar- 
gan his  formal  deed  for  the  same,  and  there- 
upon *made  return  upon  the  process  that  [*57 
the  premises  were  sold  for  the  sum  above 
named.  And  your  orator  now  averreth,  that  in 
fact  neither  the  sum  of  $7,500,  nor  any  other 
sum,  was  paid  by  said  Dargan  to  the  plain- 
tiffs in  execution,  or  to  any  person  for  them, 
but  his  said  bid  was  made  upon  his  stipula- 
tion made  with  the  plaintiffs'  attorney,  and  on 
the  distinct  understanding  and  intent  on  his 
part,  that  in  case  his  title  under  the  said  sale 
shoidd  prove  to  be  valid  and  effectual  in  law, 
he  would  pay  to  the  said  plaintiffs  or  your 
orator  so  much  money  upon  his  said  bid  as  he 
might  thereafter  be  able  to  realize  by  a  sale; 
but  if  the  said  title  should  not  prove  to  be 
available  nor  enable  him  to  obtain  possession, 
that  in  that  case  he  should  pa^  nothing.**  Said 
bill  is  not  sworn  to,  and  is  still  pending  in  the 
Court  of  Chancery.  To  the  introduction  of  this 
bill  as  evidence,  the  plaintiffs  objected,  on  the 
ground  that  it  was  not  connected  with  the 
plaintiffs  in  this  suit,  and  as  being  the  state- 
ment of  counsel  merely^  and  not  evidence 
against  C.  S.  Fowler  &  Co.;  and  the  objection 
was  sustained,  and  the  said  bill  excluded;  to 
which  the  defendant,  by  his  counsel,  excepted. 
This  was  all  the  evidence  offered  in  the  case, 
and  thereupon  the  court  charged  the  jury — 

That   the   deed   from   Ticknor   to   Day,  of 
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ooDTeyaiice  to  tbe  latter,  and  Tiava  tbe  property 
applied  to  the  satisfaction  ot  his  judfcment.  oh 
■i^  off  by    the   7th   of   Februaiy,   1843.      In   that  bill   he 
rran^-    prayed  for  a  sale  of  the  real  estate,  and  for  the 
.13   the    appointment  of  a  receiver  to  take  charje  of  it 
with  other  assets  of  the  judgment  debtor;  and, 
also,  for  an  injunction.     A   temporary  injunc- 
tion wae  granted.    On  the  coming  in  of  the  Mi- 
swers  of  the  defendants,  the  complainant,  on 
the  lltb  April  of  the  same  year,  moved  for  the 
appointment  of  k  receiver,  and  the  defendants, 
at   the   same   time,  moT«l  to  dissolve   the  in- 
junction.    The  court  denied  the  motion  to  ap- 
point the  receiver,  and  dissolved  the  injunction, 
expressing  the  opinion  that  the  answers  bo  far 
fxplained  the   circumstances   ander  which   the 
ilcrd    to   Day    was    given,    as    to    remove    the 
I'harge   of   fraud   against   it.      An   appeal   was 
i.iken  to  the  Supreme  Court,  and  on  the  10th 
'.prit,   1844,  that  court  reversed  the   order  of 
K'  court  below,  and  remanded  the  cause  for 
rllier   proceedings:    and   on   the   16th   April, 
I.'i,  the  Chancellor  made  a   decree,  that  the 
rl  was  fraudulent  and  void,  as  against  the 
■  plainant;  and  referred  'tha  case  to  a  ['64 
I  IT.  to  take  and  state  the  account  between 
parties.     He  further  ordered  and  decreed 
a  receiver  should  be  appointed  to  take  pos- 
n   of  all   the    property   embraced   in   the 
ulent  conveyance;   and   particularly  that 
.-ion  should   be  delivered   to  him   of  the 
-PS   in   question;    and   further,   that   the 
'  r,  under  the  direction   of  the  master, 
HclI  the  same  and  apply  the  proceeds  to 
>inent  of   the   complainant's   judgment, 

receiver  was  appointed  on  the  27th  June, 

rid  on  the  same  day  Ticknor,  who  was 

-^sion  of  the  premises,  attorned  to  him, 

111  possession  until  the  sale  was  made  in 

ice  of  the  decree.     It  will  be  recollected 

e  execution  on  the  judgment  in  favor  of 

.1  &,  Sneed,  was  issued,  and  levied  on  the 

''ebruary,  1B4S;  and  on  that  in  favor  of 

'  &  Co.  7th  April  of  the  same  year,  and 

ip  sale  took  place  under  which  Uie  lessors 

plaintiff  claim,  7th  July,  1845. 
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sion.  The  Court  of  Chancery  insists  upon  no 
such  power. 

The  rule  of  chancery  is  stated  in  7  Paige, 
613.  The  head  notes  are:  "When  property  is 
rightfully  in  the  hands  of  a  receiver,  it  is  in  the 
custody  of  the  court,  and  cannot  be  distrained 
upon  for  rent  without  permission  of  the  court 
by  whom  the  receiver  was  appointed;  and  any 
person  who  takes  the  property  out  of  the  pos- 
session of  the  receiver  without  such  permission, 
after  he  has  notice  of  the  character  in  which 
possession  is  holden,  is  guilty  of  a  contempt." 

The  same  principles  are  applicable  to  any  in- 
terference with  the  possession  of  a  receiver,  se- 
questrator, committee  or  custodee,  who  holds 
the  property  as  the  officer  of  the  Court  of 
Chancery;  as  his  possession  is  the  possession  of 
the  court  itself.    Noe  v.  Gibson,  7  Paige,  513. 

Where  a  receiver  is  in  possession  of  real  es- 
tate which  is  subject  to  the  lien  of  a  judgment, 
the  sale  of  the  premises  by  the  sheriff,  upon  an 
execution  on  such  judgment,  does  not  disturb 
the  possession  of  the  receiver;  and  the  sheriff 
cannot,  therefore,  be  proceeded  against  for  a 
contempt  in  making  such  a  sale.  But  the  pur- 
chaser cannot  disturb  the  possession  of  the  re- 
ceiver, when  he  obtains  his  conveyance  from 
the  sheriff,  without  the  permission  of  the  court. 
9  Paige,  373. 

This  subject  is  discussed  at  laroe  in  a  late 
case  before  Lord  Truro,  reported  In  3  Gordon 
4  Macnaghten,   104,  from  which  we  extract: 

'*!  am  of  opinion  that  it  is  not  competent 
for  anyone  to  interfere  with  the  possession  of 
a  receiver,  or  to  disobey  an  injunction  or  any 
other  order  of  the  court,  on  the  ground  that 
such  orders  were  improvidently  made.  Parties 
must  take  a  proper  course  to  question  their  va- 
lidity ;  but  while  they  exist  they  must  be  obeyed. 
I  consider  the  rule  to  be  of  such  importance  to 
the  interests  and  safety  of  the  public,  and  to 
the  due  administration  of  justice,  that  it  ought 
on  all  occasions  to  be  inflexibly  maintained. 
I  do  not  see  how  the  court  can  expect  its  offi- 
cers to  do  their  duty,  if  they  do  it  under  the 
peril  of  resistance,  and  of  that  resistance  be- 
ing justified  on  grounds  tendine  to  the  im- 
peachment of  the  order  under  which  they  are 
acting.  In  the  present  case,  it  would  have  been 
perfectly  open  to  the  plaintiffs  in  the  execution 
to  have  applied  to  this  court,  to  be  heard 
pro  interesse  suo,  or  to  have  been  heard  on 
a  summary  application  for  leave  to  levy  under 
their  execution,  notwithstanding  the  possession 
of  the  receiver.  There  is  no  instance  in  which 
justice  may  not  be  readily  obtained  by  persons 
who  are  supposed  to  have  their  rights  in- 
61*]  terfered  *with  by  an  order  or  process 
issued  by  this  court.  Thus,  I  find,  in  one  case, 
where  a  party  wished  to  distrain  for  rent  on 
property  in  the  possession  of  a  receiver,  that 
the  court,  being  satisfied  that  the  legal  right  of 
distress  was  paramount  to  the  title  of  the  party 
for  whose  benefit  the  receiver  was  appointed, 
allowed  the  distress  to  be  made.  In  another 
case,  where  property  liable  to  distress  had  been 
sold,  and  the  receiver  had  received  the  proceeds 
and  paid  them  into  court,  the  landlord  having 
claimed  a  right  to  distrain  while  the  receiver 
was  in  possession,  this  court  ordered  the  re- 
ceiver to  pay  out  of  those  proceeds,  to  the  land- 
lord, the  rents  that  were  due  to  him,  the  re- 
ceiver being  in  possession  for  the  benefit  of  the 
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tenant  for  life,  who  was  liable  for  the  payment 
of  that  rent  which  was  so  sought  to  be  dis- 
trained for  on  the  property  in  the  possession  of 
the  receiver.  I  apprehend,  then,  it  may  be  tak- 
en as  a  rule,  that  though  this  court  may  have 
issued  a  process,  or  have  made  an  order  which 
may  interfere  with  the  supposed  rights  and  in- 
terests of  other  parties,  not  parties  to  the 
cause,  it  is  always  competent  for  such  parties 
to  make  an  application  to  the  court  for  relief; 
and  it  is  not  to  be  presumed  or  doubted,  but 
that  justice  will  be  duly  administered  to  them 
on  that  application. 


Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court 
of  the  United  States  for  the  Southern  District 
of  Alabama. 

The  suit  in  the  court  below  was  an  action  of 
ejectment  against  Wiswall  to  recover  the  pos- 
session of  a  lot  of  land  situated  in  the  City  of 
Mobile. 

The  lessors  of  the  plaintiff  gave  in  evidence 
two  judgments  against  John  Ticknor— one  in 
favor  of  Fowler  &  Co.  for  $4,401,  rendered  28th 
December,  1840^the  other  in  favor  of  Crouch 
k  Sneed  for  $7,107.26,  rendered  3l8t  December 
of  the  same  year,  each  of  them  in  the  Circuit 
Court  of  the  United  States.  Executions  were 
issued  upon  each  of  the  judgments  within  the 
year,  and  returned  by  the  marshal  "No  prop- 
erty found." 

An  alias  fi.  fa.  was  issued  on  the  judgment 
in  favor  of  Crouch  &  Sneed  on  the  24th  Febru- 
ary,  1845,  and  the  lot  in  question  levied  on; 
an  alias  fi.  fa.  was  also  issued  on  the  judg- 
ment in  favor  of  Fowler  &  Co.  on  the  7th 
April,  1845,  and  a  levy  made  on  the  same;  and 
on  the  7th  July  the  lot  was  sold  on  both  execu- 
tions, and  bid  off  by  Dargan,  one  of  the  les- 
sors of  the  plaintiff,  for  the  sum  of  $7,500,  and 
a  deed  executed  to  him  by  the  marshal  on  the 
13th  August  of  the  same  year.  Dargan  quit- 
claimed the  premises  to  Hall,  the  other  lessor. 
The  lessors  of  the  plaintiff  claim  title  under 
this  sale. 

♦The  defendant,  Wiswall,  gave  in  evi-  [•e* 
dence  a  judgment  in  his  favor  against  Ticknor 
in  the  Circuit  Court  of  the  State  for  $2,233.17, 
rendered  14th  June,  1842;  an  execution  issued 
1st  July  of  the  same  year,  which  was  returned 
by  the  sheriff  "No  properbr  found;"  also  a  deed 
of  the  lot  in  question  from  Ticknor  to  one 
James  L.  Day,  bearing  date  28  April,  1840; 
and  the  exemplification  of  a  decree  and  the  pro- 
ceedings in  chancery  on  a  bill  filed  7th  Febru- 
ary, 1843,  by  Wiswall  against  Ticknor  and 
Day,  setting  aside  the  deed  to  Day  as  fraudu- 
lent and  void  against  creditors.  The  decree 
was  rendered  April  Term,  1845.  Also  the  ap- 
pointment of  a  receiver  by  the  court,  to  whom 
possession  of  the  property  was  delivered  on  the 
27  th  June  of  the  same  year.  The  receiver  re- 
mained in  the  possession  till  the  lot  was  sold 
by  the  master,  Ist  March,  1847,  under  the  de« 
cree  in  chancery,  and  was  purchased  in  fon 
the  defendant  Wiswall  for  the  sum  of  $6,50C« 

The  defendant  claims  under  this  title. 

Notice  was  given,  on  the  day  of  sale,  by  thi 
marshal,  under  the  two  judgments,  of  the  pen- 
dency of  this  suit  in  chancery,  and  of  the  ap- 
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pofntment  of  a  receiver,  and  that  he  was  in  the 
possession  of  the  property. 

It  appeared,  also,  that  the  lot  was  bid  off  by 
Dargan  at  the  marshal's  sale,  by  an  arrange- 
ment between  the  attorneys  representing  the 
two  judgments,  Dargan  being  the  attorney  for 
the  one  in  favor  of  Crouch  &  Sneed,  that  if  the 
title  thus  acquired  should  enable  him  to  recover 
the  property,  the  judgment  in  favor  of  Fowler 
Jt  Co.  should  be  paid  out  of  it ;  but,  if  he  should 
fail  to  recover  it,  then  the  sale  was  to  be  con- 
sidered a  nullity,  and  no  money  was  to  be  paid. 

It  further  appeared,  that  an  application  had 
been  made  by  the  attorney  in  the  judgment  in 
favor  of  Fowler  &  Co.  to  the  court  U}  amend 
the  marshal's  return  so  as  to  set  forth  the  fact 
that  no  money  had  been  paid,  and  that  the  mo- 
tion was  then  pending  in  court.  And  further, 
that  a  bill  had  been  filed  in  chancery  by  the  as- 
signee in  bankruptcy  of  the  judgment  of  Fow- 
ler &  Ca  against  the  defendant  and  others,  to 
luive  the  proceeds  of  the  sale  of  the  property  on 
the  decree  applied  to  the  payment  of  that  judg- 
ment, and  in  which  bill  it  is  insisted  that  the 
sale  under  the  two  judgments  was  inoperative, 
on  account  of  the  agreement  between  the  at- 
tome3r8  under  whom  it  was  made,  and  that  this 
suit  was  then  pending. 

It  further  appeared,  that  Dargan  applied  to 
the  Court  of  Chancery  on  the  26th  November, 
1846,  by  petition,  setting  out  his  title  under  the 
two  judgments  to  have  the  possession  of  the  lot 
bv  the  receiver  delivered  up  to  him;  or  if  that 
should  not  be  ordered,  then  that  he  might  be 
at  liberty  to  bring  an  action  of  ejectment 
against  the  receiver  to.  recover  the  same. 
9S*]  'That  the  defendant  Wiswall  put  in  his 
answer,  setting  up  the  same  matters  now  re- 
lied on  to  invalidate  the  sale  to  Dargan,  and 
also  claiming  a  paramount  lien  upon  the  prop- 
erty by  virtue  of  his  judgment,  and  bill  in 
chancery  and  decree  setting  aside  the  fraud- 
ulent conveyance  to  Day,  directing  a  sale  and 
Application  of  the  proceeds  to  the  payment  of 
his  judgment,  the  appointment  of  a  receiver,  etc. 

That  the  Chancellor  overruled  the  applica- 
tion, and  dismissed  the  petition  on  the  lOth  De- 
cember, 1845.  From  which  order  an  appeal 
was  taken  to  the  Supreme  Court,  and  the  decree 
or  order  affirmed. 

After  the  evidence  was  closed,  the  court 
charged  the  jury,  that  the  title  of  Dargan  under 
the  marshal's  sale  upon  the  two  judgments  was 
superior  to  that  of  the  defendant  under  the  sale 
upon  the  decree  in  chancery,  and  directed  a 
verdict  for  the  plaintiff.  And  further,  that  the 
decree  in  chancery  on  the  petition  of  Dargan 
was  not  conclusive  upon  the  rights  of  the  par- 
ties— that  he  was  not  bound  to  go  into  that 
court  for  relief,  as  his  remedy  was  at  law. 

The  case  is  now  before  us  on  exceptions  to 
this  charge. 

It  was  made  a  question,  on  the  argument, 
whether  or  not  the  lien  of  the  judgments,  under 
which  the  marshal's  sale  took  place,  had  not 
been  postponed  to  that  of  Wiswall,  on  account 
of  laches  in  the  enforcement  of  them  by  execu- 
tion. But  in  the  view  we  have  taken  of  the 
case,  the  validity  of  the  liens,  at  the  time  of 
sale,  will  be  conceded,  without,  however,  intend- 
ing to  express  any  opinion  upon  the  question. 

Wiswall  filed  his  bill  in  chancery  against 
Ticknor  and  Day,  to  set  aside  the  fraudulent 
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conveyance  to  the  latter,  and  have  the  property 
applied  to  the  satisfaction  of  his  judgment,  on 
the  7th  of  February,  1843.  In  that  bill  he 
prayed  for  a  sale  of  the  real  estate,  and  for  the 
appointment  of  a  receiver  to  take  chars^e  of  it 
with  other  assets  of  the  judgment  debtor;  and, 
also,  for  an  injunction.  A  temporary  injunc- 
tion was  granted.  On  the  coming  in  of  the  an- 
swers of  the  defendants,  the  complainant,  on 
the  11th  April  of  the  same  year,  moved  for  the 
appointment  of  a  receiver,  and  the  defendants, 
at  the  same  time,  moved  to  dissolve  the  in- 
junction. The  court  denied  the  motion  to  ap- 
point the  receiver,  and  dissolved  the  injunction, 
expressing  the  opinion  that  the  answers  so  far 
explained  the  circumstances  tinder  which  the 
deed  to  Day  was  given,  as  to  remove  the 
charge  of  fraud  against  it.  An  appeal  was 
taken  to  the  Supreme  Court,  and  on  the  10th 
April,  1844,  that  court  reversed  the  order  of 
the  court  below,  and  remanded  the  cause  for 
further  proceedings:  and  on  the  15th  April, 
1845,  the  Chancellor  made  a  decree,  that  the 
deed  was  fraudulent  and  void,  as  against  the 
complainant;  and  referred  *the  case  to  a  [*64 
master,  to  take  and  state  the  account  between 
the  parties.  He  further  ordered  and  decreed 
that  a  receiver  should  be  appointed  to  take  pos- 
session of  all  the  property  embraced  in  the 
fraudulent  conveyance;  and  particularly  that 
possession  should  be  delivered  to  him  of  the 
premises  in  question;  and  further,  that  the 
receiver,  under  the  direction  of  the  master, 
should  sell  the  same  and  apply  the  proceeds  to 
the  payment  of  the  complainant's  judgment, 
with  costs,  etc. 

The  receiver  was  appointed  on  the  27th  June, 
1845,  and  on  the  same  day  Ticknor,  who  was 
in  possession  of  the  premises,  attorned  to  him, 
who  held  possession  until  the  sale  was  made  in 
pursuance  of  the  decree.  It  will  be  recollected 
that  the  execution  on  the  judgment  in  favor  of 
Crouch  &  Sneed,  was  issued,  and  levied  on  the 
24th  February,  1845;  and  on  that  in  favor  of 
Fowler  &  Co.  7th  April  of  the  same  year,  and 
that  the  sale  took  place  under  which  the  lessors 
of  the  plaintiff  claim,  7th  July,  1845. 

At  the  time,  therefore,  of  this  sale,  the  re- 
ceiver was  in  the  possession  of  the  premises, 
under  the  decree  of  the  Court  of  Chancery — 
in  other  words,  the  possession  and  custody  of 
them  were  in  the  Court  of  Chancery  itself  (as 
the  court  is  deemed  the  landlord),  to  abide  the 
final  decree  to  be  thereafter  rendered  in  the  suit 
pending. 

The  appointment  of  a  receiver  is  a  matter 
resting  in  the  discretion  of  the  court;  and,  as  a 
general  rule,  in  making  the  appointment  on  be- 
half of  a  complainant  seeking  to  enforce  an 
equitable  claim,  or  a  claim  which  is  the  subject 
of  equitable  jurisdiction,  against  real  estate,  it 
will  take  care  not  to  interfere  with  the  rights 
of  a  person  holding  a  prior  legal  interest  in  the 
property.  Thus:  where  there  is  a  prior  mort- 
gagee having  the  legal  estate,  the  court  will  not, 
by  the  appointment  of  a  receiver,  deprive  him 
of  his  right  to  the  possession;  but  at  the  same 
time,  it  will  not  permit  him  to  object  to  the  ap- 
pointment by  any  act  short  of  a  personal  asser- 
tion of  his  legal  rights,  and  the  taking  of  pos- 
session himself.  1  J.  &  W.  648;  2  Swanst. 
108,  137;  3  Id.  112,  n.  116;  3  Daniel's  Pr. 
1950,  1951. 
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If  the  person  holding  the  legal  interest  is  not 
In  possession,  the  equitable  claimant  against 
the  property  is  entitled  to  the  interference  of 
the  court,  not  only  for  the  purpose  of  preserv- 
ing it  from  waste,  but  for  the  purpose  of  obtain- 
ing the  rents  and  profits  accruing,  as  a  fund  in 
court  to  abide  the  result  of  the  litigation.  For 
until  the  person  holding  the  legal  interest  takes 
possession,  or  asserts  his  right  to  the  posses- 
sion, the  accruing  rents  and  profits  present  a 
question  simply  between  the  parties  to  the  liti- 
gation. And  the  court  will  also  appoint  a  re- 
ceiver, even  against  a  party  having  possession 
65*]  under  a  legal  title,  if  it  *is  satisfied  such 
party  has  wrongifully  obtained  that  interest  in 
the  property.  Thus  it  is  where  fraud  can  be 
proved,  and  immediate  danger  is  likely  to  re- 
sult, if  possession,  pending  the  litigation,  should 
not  be  taken  by  the  court  in  the  mean  time. 
13  Ves.  105;   16  Id.  50;   3  Daniel's  Pr.  1055. 

The  effect  of  the  appointment  is  not  to  oust 
any  party  of  his  right  to  the  possession  of  the 
property,  but  merely  to  retain  it  for  the  benefit 
of  the  party  who  may  ultimately  appear  to  be 
entitled  to  it;  and  when  the  party  entitled  to 
the  estate  has  been  ascertained,  the  receiver  will 
be  considered  his  receiver  (T.  &  R.  345;  Daniel's 
Pr.  1982) ;  and  the  master  will  usually  be  di- 
rected to  inquire  what  incumbrances  there  are 
affecting  the  estate,  and  into  the  priorities  re- 
spectively.   10  J.  R.  521,  Codwise  v.  Gelston. 

When  a  receiver  has  been  appointed,  his 
possession  is  that  of  the  court,  and  any  attempt 
to  disturb  it,  without  the  leave  of  the  court 
first  obtained,  will  be  a  contempt  on  the  part  of 
the  person  making  it.  This  was  held  in  Angel 
▼.  Smith,  9  Ves.  335,  both  with  respect  to  re- 
ceivers and  sequestrators.  When,  therefore,  a 
party  is  prejudiced  by  having  a  receiver  put  in 
his  way,  the  course  has  either  been  to  give  him 
leave  to  bring  an  ejectment,  or  to  permit  him 
to  be  examined  pro  interesse  suo.  1  J.  &  W. 
176,  Brooks  v.  Greathed;  3  Daniel's  Pr.  1984. 
And  the  doctrine  that  a  receiver  is  not  to  be 
disturbed,  extends  even  to  cases  in  which  he 
has  been  appointed  expressly,  without  prejudice 
to  the  rights  of  persons  having  prior  legal  or 
equitable  interests.  And  the  individuals  hav- 
ing such  prior  interests  must,  if  they  desire  to 
avail  themselves  of  them,  apply  to  the  court 
either  for  liberty  to  bring  ejectment,  or  to  be 
examined  pro  interesse  suo;  and  this,  though 
their  right  to  the  possession  is  clear.  1  Cox 
422;  6  Ves.  287. 

The  proper  course  to  be  pursued,  says  Mr. 
Daniel,  in  his  valuable  treatise  on  Pleading  and 
*  Practice  in  Chancery,  by  any  person  who 
claims  title  to  an  estate  or  other  property 
sequestered,  whether  by  mortgage  or  judgment, 
lease  or  otherwise,  or  who  has  a  title  para- 
mount to  the  sequestration,  is  to  apply  to  the 
court  to  direct  the  plaintiff  to  exhibit  interrog- 
atories before  one  of  the  masters,  in  order  that 
the  party  applying  may  be  examined  as  to  his 
title  to  the  estate.  An  examination  of  this 
sort  is  called  ap  examination  pro  interesse  suo; 
and  an  order  for  such  examination  may  be  ob- 
tained by  a  party  interested,  as  well  where  the 
property  consiste  of  goods  and  chattels  or  per- 
sonalty, as  where  it  is  real  estate. 

And  the  mode  of  proceeding  is  the  same  in 
the  case  of  the  receiver.  6  Ves.  287;  9  Id. 
336;  IJ.  4  W.  178;  3  DaniePa  Pr.  1984. 


•A  party,  therefore,  holding  a  judgment[*66 
which  is  a  prior  lien  upon  the  property,  the 
same  as  a  mortgagee,  if  desirous  of  enforcing  it 
against  the  estate  after  it  has  been  taken  into 
the  care  and  custody  of  the  court,  to  abide  the 
final  determination  of  the  litigation,  and  pend- 
ing that  litigation,  must  first  obtain  leave  of 
the  court  for  this  purposs.  The  court  will  di- 
rect a  master  to  inquire  inte  the  circumstances, 
whether  it  is  an  existing  unsatisfied  demand,  or 
as  te  the  priority  of  the  lien,  ete.,  and  take  care 
that  the  fund  be  applied  accordingly. 

Chancellor  Kent,  in  delivering  the  opinion  of 
the  court  in  Codwise  v.  Gelston,  as  Chief  Jus- 
tice, observed,  'Hhat  if  a  fund  for  the  payment 
of  debte  be  created  under  an  order  or  decree  in 
chancery,  and  the  creditors  come  in  te  avail 
themselves  of  it,  the  rule  of  equity  then  is,  that 
they  shall  be  paid  in  pari  passu,  or  upon  a  foot^ 
in^  of  equality.  But  when  the  law  gives  a 
priority,  equity  will  not  destroy  it,  and  espe- 
cially where  legal  assete  are  created  by  statute, 
as  in  case  of  a  judgment  lien,  they  remain  so, 
though  the  creditors  be  obliged  to  go  into  equity 
for  assistance.  The  legal  priority  will  be  pro- 
tected and  preserved  in  chancery." 

The  settled  rule,  also,  appears  to  be,  that 
where  the  subject  matter  of  the  suit  in  equity 
is  real  estate,  and  which  is  taken  inte  the  pos- 
session of  the  court  pending  the  litigation,  by 
the  appointment  of  a  receiver,  or  by  sequestra- 
tion, the  title  is  bound  from  the  filing  of  the 
bill;  and  any  purchaser,  pendente  lite,  even  if 
for  a  valuable  consideration,  comes  in  at  hit 
peril.  3  Swanst.  278,  n.  298,  n.  2  Daniel's  Pr. 
1267;  6  Ves.  287;  9  Id.  336;  1  J.  4  W.  178; 
3  Daniel's  Pr.  1984. 

It  has  been  argued,  that  a  sale  of  the  prem- 
ises on  execution  and  purchase,  occasioned  no 
interference  with  the  possession  of  the  receiver, 
and  hence  no  contempt  of  the  authority  of  the 
court;  and  that  the  sale  therefore,  in  such  a 
case,  should  be  upheld.  But,  conceding  the 
proceedings  did  not  disturb  the  possession  of 
the  receiver,  the  argument  does  not  meet  the 
objection.  The  property  is  a  fund  in  court,  to 
abide  the  event  of  the  litigation,  and  to  be  ap- 
plied te  the  payment  of  the  judgment  creditor, 
who  has  filed  his  bill  te  remove  impedimente  in 
the  way  of  his  execution.  If  he  has  succeeded 
in  esteblishing  his  right  to  the  application  of 
any  portion  of  the  fund,  it  is  the  duty  of  the 
court  to  see  that  such  application  is  made. 
And,  in  order  to  effect  this,  the  court  must  ad- 
minister it  independently  of  any  rights  acouired 
by  third  persons,  pending  the  litigation.  Other- 
wise, the  whole  fund  may  have  passed  out  of 
ite  hands  before  the  final  decree,  and  the  litiga- 
tion become  fruitless. 

It  is  true,  in  administering  the  fund,  the 
court  will  take  care  that  the  righte  of  prior 
liens  or  incumbrances  shall  not  be  destroyed; 
*and  will  adopt  the  proper  measures,  by  [•67 
reference  to  the  master  or  otherwise,  to  ascer- 
tain them,  and  bring  them  before  it.  Unless 
the  court  be  permitted  to  retain  the  possession 
of  the  fund,  thus  to  administer  it,  how  can  it 
ascertain  the  interest  in  the  same  to  which  the 
prosecuting  jud^ent  creditor  is  entitled,  and 
apply  it  upon  his  demand  T 

There  can  be  no  difficulty  in  ascertaining  the 
prior  liens  and  incumbrances,  as  all  of  them 
are  matters  of  record.    Several  of  the  judgment 
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sreditors  came  in,  in  this  case,  and  received 
their  share  in  the  distribution. 

These  two  judgment  creditors  had  notice  of 
the  suit  before  the  sale,  and  might  have  made 
themselves  parties  to  it,  and  claimed  applica- 
tion to  the  fund  according  to  the  priority  of 
their  liens. 

They  were  also  before  the  court,  pending  the 
litigation,  on  the  petition  of  Dargan,  who  had 
purchased  for  their  benefit,  to  have  the  posses- 
sion of  the  receiver  delivered  up  to  the  pur- 
chaser. There  is  no  pretense,  therefore,  for 
saying  that  they  have  not  had  notice  of  the  pro- 
ceedings in  the  equity  suit.  The  prayer  of  the 
petition  was  denied,  among  other  grounds,  be- 
cause their  appropriate  remedv  was  a  motion 
to  the  court,  founded  on  their  judgments  to 
have  the  proceeds  of  the  sale  under  the  decree 
applied  to  them  according  to  priority. 

We  agree,  that  the  person  holding  the  prior' 
legal  lien  or  incumbrance,  must  have  notice, 
and  an  opportunity  to  come  in  and  claim  his 
prior  right  to  the  property  or  interest  in  the 
fund  before  his  legal  right  can  be  affected;  and 
the  proper  way  is  by  summons  or  notice  upon 
the  order  or  direction  of  the  court. 

This  notice  can  be  readily  given  on  the  re- 
port of  the  master,  of  the  prior  liens  or  incum- 
brances  resting  upon  the  estate. 

But  it  is  not  necessaxr  to  go  this  length  in 
the  case  before  us,  as  it  is  sufficient  to  say  that 
the  sale  under  the  judgment,  pending  the  equity 
suit,  and  while  the  court  was  in  possession  of 
the  estate  without  the  leave  of  the  court,  was 
illegal  and  void.  We  do  not  doubt  but  that 
it  would  be  competent  for  the  court,  in  case 
the  judgment  creditor  holding  the  prior  lien 
had  not  come  in  and  claimed  his  interest  in  the 
equity  suit,  to  decree  a  sale  in  the  final  dis- 
position of  the  fund  subject  to  his  judgment. 
The  purchaser  would  then  be  bound  to  pay  it 
off.  But  this  disposition  of  the  legal  prior  in- 
cumbrance is  a  very  different  matter,  and 
comes  to  a  very  different  result,  from  that  of 
permitting  the  enforcement  of  it,  pendente  lite, 
without  the  leave  of  the  court.  The  rights  of 
the  several  claimants  to  the  estate  or  fund  is 
then  settled,  and  the  purchase  under  the  decree 
can  be  made  with  a  full  knowledge  of  the  con- 
dition of  the  title,  or  charges  to  which  it  may 
be  subject. 

68*]  ^Neither  do  we  doubt  but  that  it  is 
competent,  and  might,  in  some  cases,  be  fit  and 
proper  for  the  court,  where  the  property  in 
dispute  is  ample,  and  the  litigation  protracted, 
to  permit  the  execution  to  issue,  and  compel 
the  prosecuting  creditor  to  pay  off  the  judg- 
ment. 3  Beav.  428.  But  it  is  manifest  that 
these  proceedings,  on  behalf  of  the  prior  in- 
cumbrancer, should  be  under  the  control  of  the 
discretion  of  the  court,  as  the  condition  of  the 
title  to  the  property  may  frequently  be  so  c<Hn- 
*  plicated  and  embarrassed,  that  unless  the  sale 
was  withheld  until  the  title  was  cleared  up  by 
the  judgment  of  the  court,  great  sacrifice  must 
necessarily  ensue  to  the  parties  interested. 

This  case  affords  an  apt  illustration  of  the 
remark.  The  marshal's  sale  was  made  under 
an  arrangement  that  no  money  was  to  be  paid 
by  the  purchaser,  unless  he  succeeded  in  ob- 
taining a  title  to  the  property  under  it.  It  is 
obvious,  therefore,  if  the  purchase  had  been  un- 
emiditional,  and  at  the  risk  of  the  purchaser,  it 
14  li.  ed. 


must  have  been  bid  off  for  a  nominal  consider- 
ation. 

As  we  have  already  said,  it  is  sufficient,  for 
the  disposition  of  this  case,  to  hold,  that  while 
the  estate  is  in  the  custody  of  the  court,  as  a 
fund  to  abide  the  result  of  a  suit  pending,  no 
sale  of  the  property  can  take  place  either  on 
execution  or  otherwise,  without  the  leave  of 
the  court  for  that  purpose.  And  upon  this 
ground,  we  hold  that  the  sale  by  the  marshal  on 
the  two  judgments  was  illegal  and  void,  and 
passed  no  title  to  the  purchaser. 

We  are  also  inclined  to  think  that  the  ques- 
tion of  title  to  the  property  under  the  marshal's 
sale  is  concluded  between  these  parties  by 
the  judgment  of  the  court  in  the  proceedings 
on  the  petition  by  the  purchaser  for^  the  re- 
moval of  the  receiver,  and  to  be  let  into  the 
possession.  This,  we  have  seen,  is  the  appro- 
priate remedy  on  behalf  of  a  person  claiming  a 
paramount  lesal  right  to  an  estate  which  has 
been  brought  into  the  possession  and  safe  keep- 
ing of  the  Court  of  Chancery,  pending  the 
litigation  in  respect  to  it. 

This  proceeding  was  explained  by  Lord 
Eldon  in  Angel  v.  Smith,  9  Yes.  335,  speaking 
of  the  rule  in  respect  to  sequestrators,  and 
which  he  held  was  equally  applicable  in  the 
case  of  receivers.  "Where  sequestrators,"  he 
observed,  ''are  in  possession  under  the  process 
of  the  court,  their  possession  is  not  to  be  dis- 
turbed, even  by  an  adverse  title,  without  leave : 
upon  this  principle,  that  the  possession  of  the 
sequestrators  is  the  possession  of  the  court,  and 
the  court  being  competent  to  examine  the  title, 
will  not  permit  itself  to  be  made  a  suitor  in  a 
court  of  law,  but  will  itself  examine  the  title. 
And  the  mode  is,  by  permitting  the  party  to 
come  in  to  be  examined  pro  interesse  suo;  the 
practice  being,  to  go  before  the  master  to  state 
his  title,  and  there  is  the  judgment  of  the  mas- 
ter, and  afterwards,  if  necessary,  ♦of  the  [•69 
court  upon  it.  See,  also,  10  Beav.  318;  2 
Daniel's  Pr.   1271;   2   Madd.  21;    1   P.   Wms. 

308. 

An  appeal  to  the  House  of  Lords  will  lie 
from  the  order  or  decree  of  the  Chancellor 
upon  exceptions  to  the  master's  report  in  the 
matter.    2  Daniel's  Pr.  1273;  3  Id.  1633,  1634. 

In  the  petition  to  the  Chancellor  in  the  case 
before  us,  the  purchaser  set  out  his  title  at 
large  under  the  marshal's  sale,  and  claimed  the 
possession  of  the  property  by  virtue  of  his  title, 
that  the  receiver  might  be  removed,  and  the 
possession  delivered  to  the  petitioners. 

The  answer  of  Wiswall  set  up  his  right  to 
the  property  under  the  decree  in  the  suit 
against  Ticknor  and  Day. 

The  right  of  the  petitioner,  therefore,  under 
his  title  to  the  possession  of  the  property  as 
against  the  right  of  Wiswall  under  the  pro- 
ceedings in  equity  and  the  decree  in  his  favor, 
would  seem  to  be  a  question  directly  involved. 
The  court  so  understood  the  issue  and  passed 
upon  it,  holding,  as  we  hold  in  this  case,  that 
the  sale  was  illegal  and  void,  having  been  made 
while  the  estate  was  in  the  possession  and  safe 
keeping  of  the  Court  of  Chancery.  From  this 
decision  an  appeal  was  taken  to  the  Suprieme 
Court,  where  the  order  or  decree  of  the  court 
below  was  affirmed.  11  Ala.  938,  Dargan  v. 
Waring  and  others. 
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The  question  is  one  depending  very  much 
upon  the  local  law  of  Alabama,  and  the  judg- 
ment, therefore,  in  the  matter,  by  the  highest 
<x>\irt  of  the  State,  is  entitled  to  the  highest 
respect. 

For  these  reasons  we  are  of  opinion  that  the 
judgment  of  the  court  below  was  erroneous  and 
must  be  reversed,  and  the  «ase  remitted  for 
further  proceedings. 

OBDEB. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
Alabama,  and  was  argued  by  counsel;  on  con- 
sideration whereof,  it  is  now  here  ordered  and 
adjudged  by  this  court,  that  the  judgment  of 
the  said  Circuit  Court  in  this  cause  be,  and  the 
same  is  hereby  reversed,  with  costs;  and  that 
this  cause  be,  and  the  same  is  hereby  remanded 
to  the  said  Circuit  Court,  for  further  proceed- 
ings to  be  had  therein  in  conformitj  to  the 
opinion  of  this  court. 


70»]  •SAMUEL  SAMPLE,  Itrael  W.  Pickins, 
and  Burwell  Scott,  Appellants, 

T. 

6HADRACH  BARNEa 


When  equity  will  not  relieve  against  judgment 

at  law. 


Where  there  was  a  jodgment  at  law  anlnst  a  de- 
fendant in  Mississippi,  and  he  sought  relief  Id 
equity,  upon  the  ground  that  the  consideration  of 
the  contract  was  the  introduction  of  slaves  into 
the  State,  and  consequently  illegal;  a  court  of 
equity  will  not  grant  relief,  because  the  complain 
ant  was  in  pari  delicto  with  the  other  party. 

Moreover,  such  a  defense  would  have  been  good 
at  law ;  and  the  averments,  that  deception  practiced 
to  prevent  the  complainant  from  making  the  de- 
fense, are  not  sustained  by  the  evidence  in  the  case. 
And  further,  after  the  Judgment,  the  complainant 
gave  a  forthcoming  bono,  thus  recognising  the  va- 
lidity of  the  Judgment. 


THIS  was  an  appeal  from  the  Circuit  Court 
of  the  United  States  for  the  Southern  Dis- 
trict of  Mississippi. 

The  facts  are  all  stated  in  the  opinion  of  the 
court. 

It  was  argued,  in  a  printed  brief,  for  the  ap- 
pellants, by  Messrs.  Walker,  Freeman,  and 
volney  E.  Howard.  No  coimsel  appeared  for 
the  appellee. 

The  argument  consisted  chiefly  in  comments 
upon  the  testimony,  and  contending  that  giv- 
ing a  forthcoming  bond  did  not  recognize  the 
validity  of  the  judgment. 

The  ^ving  and  forfeiture  of  the  forthcoming 
bond  did  not  deprive  the  party  of  his  right  to  a 
decree  for  a  new  trial  at  law.  It  is,  m  legal 
effect,  little  more  than  the  ordinary  bond  of 
replevin.  There  were  no  judicial  proceedings 
on  the  forfeiture,  and  no  right,  under  the  laws 
of  Mississippi,  to  inquire  into  the  irregularities, 
errors,  or  frauds  of  the  original  judgment. 
The  giving  of  the  bond  therefor  did  not  operate 
a  delay  in  presenting  his  defense  at  law.  He 
could  only  make  it  in  equity. 

It  has  been  decided,  in  Mississippi,  that  the 
giving  and  forfeiting  of  a  forthcoming  bond 
operates  as  an  extinguishment  of  the  original 
judgment.  But  this  has  been  held  with  refer- 
ence to  judgment  liens  and  process.  The  courts 
would  not,  of  course,  permit  an  execution  on 
the  original  judgment,  and  on  the  statutory 
judgment  on  the  forthcoming  bond,  or  sustain 
liens  on  both  judgments.  The  courts  of  that 
State,  however,  have  fully  recognized  the  prin- 
ciple, that  the  statutory  judgment  rested  entire- 
ly on  the  judicial  judgment;  and  have  held  that 
the  former  could  not  be  supported  without  the 
latter,  and  became  void  on  its  reversal.  Hoy 
V.  Couch,  6  How.  Miss.  188.  If,  therefore, 
the  appellant  had  a  good  cause  for  a  new 
trial  in  chancery,  he  did  not  lose  it  by  giving 
the  forthcoming  bond.  So  far  as  the  meriU  and 
the  equity  is  concerned,  both  proceedings  are 
but  one  judgment.  The  statutory  proceeding  is 
only  held  a  judgment,  as  a  mere  legal  fiction, 
and  cannot  stand  in  the  way  of  a  court  of 
equity. 

*Mr.  Justice  Daniel  delivered  the  [*71 
opinion  of  the  court: 

In  their  bill,  filed  in  the  Circuit  Court,  it  is 
alleged  by  the  appellants,  that  in  the  month 
of  October,  1836,  the  appellee,  Barnes,  in  con- 


NoTS. — When  a  Judgment  at  law  will  be  enjoined 
In  equity.    See  note  to  Davis  v.  Tlleston,  12  L.  ed. 
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'Equity  Jurisdiction  after  trial  at  law.  See  note 
to  Smith  V.  M'lver,  6  L.  ed.  U.  8.  152. 

Whether  when  parties  are  in  pari  delicto  or  par- 
tkipes  crlmlnis,  equity  will  relieve. 

Where  parties  are  concerned  in  illegal  agree- 
ments, or  other  transactions,  whether  they  are 
mala  prohiblta  or  mala  in  se,  courts  of  equitv, 
following  the  rule  of  law,  as  to  participators  In 
crime,  will  not  grant  relief,  in  accordance  with  the 
maxhn,  **In  pari  delicto,  potior  conditio  defend- 
entis."  Bromley  v.  Smith,  Doug.  697,  note,  698; 
Vandyck  v.  Herrett,  1  East,  1)6;  Hanson  v.  Han- 
cock, 8  Term  R.  575 ;  Browning  v.  Morris,  Cowp. 
790;  Osborne  v.  Williams,  18  Ves.  879;  BuUer,  N. 
P.  131,  132;  1  Fonbl.  Eq.  B.  1,  ch.  4,  sec.  4,  note 
(y.y  Bosenquet  v.  Dashwood,  Cas.  T.  Talb.  37,  40. 
41;  Harrington  v.  BIgelow.  11  Paige.  349;  War- 
burton  V.  Alkln,  1  McLean,  460. 

The  old  cases  often  gave  relief,  both  at  law  and 
in  equity,  where  the  party  would  otherwise  derive 
an  advantage  from  his  iniquity.  But  the  modem 

sso 


doctrine  has  adopted  a  more  severely  Just,  and 
probably  politic  and  moral  rule,  which  is  to  leave 
the  parties  where  it  finds  them,  giving  no  relief,  and 
no  countenance  to  claims  of  this  sort.  See  the 
cases  at  law;  Tompkins  v.  Bemet.  1  Salk.  22; 
Bromley  v.  Smith,  Doug.  696.  note;  Collins  t. 
Bluntern.  2  Wlls.  347 ;  Dowry  v.  Bourdlen.  Doug. 
468 ;  Marak  v.  Abel,  8  Bos.  &  Pull.  35 ;  Vandyck  v. 
Herritt,  1  East,  96 ;  Lubbock  v.  Potts.  7  East,  449, 
456;  Browning  v.  Morris.  Cowp.  750;  Hanson  v. 
Hancock,  8  Term  R.  575 ;  McCullum  v.  Gourley,  8. 
Johns.  147 ;  Buller,  N.  P.  181,  131,  132 ;  Worcester 
V.  Eaton,  11  Mass.  868.  876.  877 ;  Fhelps  v.  Decker. 
10  Mass.  267,  274. 

And  In  equity,  see  cases  of  Neville  v.  Wilkinson, 
1  Bro.  C.  C.  643.  547,  548;  Jacob.  67;  Watts  v. 
Brooks,  8  Ves.  612;  East  India  Co.  v.  Neave.  5 
Ves.  173,  181.  184 ;  Thompson  v.  Tbompson.7  Ves. 
469  ;  Knowles  v.  Haughton..  11  Vos.  168  ;  St.  John 
V.  St.  John,  11  Ves.  535,  636  ;  Osborne  v.  Williams. 
18  Ves.  379  ;  Bosenquet  v.  Dashwood.  Cas  T.  Talb. 
37  :  Rider  v.  Kidder,  10  Ves.  866 ;  Rawden  v.  Shad- 
well,  Ambl.  269. 

Where  agreements  or  transactions  are  repudiated 
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jniiction  witli  one  Dunett,  introduced  from 
other  States  of  the  Union  into  the  State  of 
Idissiraippi,  and  in  Tiolation  of  her  Conatitution 
ajid  laws,  A  number  of  negro  Blftvei,  (or  tbe 
purpose  of  being  sold  as  merchandise.  Ttuit, 
in  execution  of  the  design  for  which  they 
were  introduced,  a  number  of  thoee  slaves 
were  sold  by  the  appellee  to  one  Thomas  B. 
Ives,  from  whom  he  took,  in  payment,  a  bill 
«f  exchange,  bearing  date,  in  October,  1836, 
drawn  by  Ives  on  N.  and  J.  Dicks,  of  New 
Orleans,  and  indorsed  by  the  appellant,  Sample, 
mm!  one  G.  A.  Thompaon.  That  this  bill,  being 
oreoented  first  for  acceptance  and  suhsequent- 
^  for  payment,  was  in  each  instance,  refused 
by  the  drawees,  but  was  not  protested  either 
for  non-acceptance  or  non-payment.  That  after 
theae  trmnsactions,  upon  some  agreement  be- 
tween Barnes  and  Ives,  a  second  bill  of  ei- 
dumga  was,  in  1837,  drawn  by  the  latter 
upon  the  firm  of  Ford,  Markham  ft  Co.,  for 
96fiHIM,  at  ten  months  after  date,  and  was 
indorsed  by  the  appellant.  Sample,  and  by 
George  A.  Thompaon,  the  indorsers  of  the  pre- 
vious bill,  and  was  substituted  in  lieu  thereof. 
That  this  second  bill  was  not  paid ;  but  wheth- 
er it  was  protested,  or  whether  notice  of  its  dis- 
honor was  ever  given,  the  appellant,  Sample, 
etatet  that  he  was  unable  to  recollect.  That 
Barnes,  being  urged  by  Sample  to  sue  Ives 
immediately  for  the  amount  of  the  second  bill, 
instead  of  complying  with  this  direction,  took 
&  deed  of  trust  on  certain  property  of  Ives, 
stipulating  in  this  deed  to  give  further  time  for 
the  payment  of  the  bill;  and  that  this  deed  of 
trust,  and  the  agreements  therein  contained, 
were  made  without  the  knowledge  and  against 
the  consent  and  directions  of  the  appellant, 
Sample,  and  in  fraud  of  his  rights  as  a  surety. 
That  a  suit  having  been  instituted  in  the  Cir- 
cuit Court  of  the  United  Stotes  tor  the  South- 


on  Ford,  Markham  t  Co.;  the  said  Ires,  upon 
information  being  given  him  of  that  fact  by 
Sample,  assured  him  that  he  need  not  feel  any 
nnesMinesB  on  that  account,  as  he,  Ives,  had 
employed  able  counsel  to  defend  him  in  that 
mit.  That  subsequently  to  this  assurance  from 
Ivei,  in  a  conversation  of  the  appellant,  Sample, 
with  Barnes,  the  latter  promised  him,  tliat 
if  Ivsri  would  confess  a  judgment  in  the  State 
Court  for  the  amount  of  the  bill,  he,  Barnes, 
would    dismiss    the    suit    be    had    instituted 


against  the  appellant  as  indorser  of  that  bill. 
That,  upon  communicating  to  Ives  the 
proposition  of  the  appellee,  Ives  professed  his 
perfect  readiness  to  comply  with  that  proposal, 
and  Bamea  then  parted  with  the  *appel-  [*ia 
lant,  with  the  professed  purpose  of  obtaining 
from  Ivea  a  confession  of  judgment;  and  at  the 
same  time  agreed  with  the  appellant.  Sample, 
that,  in  the  event  of  a  failure  by  Ives  to  give 
such  confession,  he  would  inform  Sample  there- 
of, in  order  that  they,  conjointly,  might  en- 
deavor to  obtain  from  Ives  a  fulllllment  of  his 
promise.  That  Barnes  omitted  to  give  informa- 
tion of  the  refusal  on  the  part  of  Ives;  but  per- 
mitted the  appellant.  Sample,  to  remain  under 
the  impression  that  a  confession  of  Judgment 
bad  been  given  by  Ives,  until  after  the  com- 
mencement of  the  Circuit  Court,  in  the  month 
of  May,  1S39,  when  the  appellant,  Sample,  was 
informed  by  Barnes,  that  Ives  was  insolvent. 
That,  by  these  circumstances,  and  especially  by 
the  conduct  of  Barnes,  Sample  was  thrown  off 
his  guard,  and  a  judgment  by  default  was,  in 
consequence  thereof,  rendered  against  him  at  the 
May  Term  of  the  Circuit  Court  in  1830,  for  the 
sum  of  te,S22.S2,  and  the  costs  of  suit.  That, 
execution  having  been  sued  out  on  this  judg- 
ment, the  appellant.  Sample,  in  conformity  with 
advice  given  him,  had,  with  the  other  appel- 
lants. Pick  ins  and  Scott,  as  his  sureties,  exe- 
cuted a  forthcoming  bond   for  the  delivery  to 


a  judgment,  and  execution  thereon  had  been 
sued  out,  and  had  been  levied  on  the  slaves  and 
other  personal  property  of  Sample. 

Upon  the  foregoing  statements,  the  appel- 
lants prayed  that  the  original  contract  for  the 
sale  of  the  slaves  by  Barnes  and  all  the  under- 
takings and  liabilitiea  growing  out  of  that  sale, 
misht  be  declared  to  be  void  as  having  been  in 
violation  of  the  conatitution  and  laws  of  Mis- 
sissippi; and  that  for  tliis  cause,  affecting  the 
character  of  the  contract,  and  by  reason,  too, 
of  the  fraud  and  deception  imputed  by  the  bill 
to  the  appellee,  Barnes,  with  reference  to  Sam' 
pie,  the  judgments  and  executions  obtained 
for  his  benefit  might  be  perpetually  enjoined. 

Upon  the  24th  of  April,  1B40,  an  injunction 
was  awarded  the  appellants  by  tlie  Judge  of 
the  District  Court  of  the  United  States  for  the 
Southern  district  of  Mississippi. 

To  that  portion  of  the  bill  which  charges  the 
ntroduction  of  ilavei  in  violation  of  the  con- 


eiecntor;,  be  n 


ivered  back,  In 


action  lor  It*  dlBsnrmance  and  on  Cbe  ground  {bat 
It  Is  void.  2  Com.  on  Const.  lOB.  110:  ColtOQ  v. 
Tharland,  B  Term  B.  405;  Smltb  v.  Blrkmore.  * 
Taunt,  m:  HssteLon  v.  lacksoa,  8  Baro.  ft  Cr. 
221;  Vlseher  v.  Yates,  11  Jobns,  20.  30:  Yates  v. 
Foots,  12  JahDS.  13 ;  Utica  Ins.  Co.  v.  Kip,  B  Cow. 
20 ;  Mount  v.  Stokes,  4  Term  H.  564 ;  Cowers  v. 
Bordlen,  EWug.  4T0  :  Edgar  v.  Fowler,  S  East,  22B  ; 
Mor^n  V.  Groff    4  Barb.  B24. 

But  wbere  tbe  contract  la  eiecnted.  and  the 
money  been  paid  over,  tbe  mailm  Dotlor  eat  con- 
ditio poasldenlla  anpllea.     Same  authDiltles. 

ir  one  part;  acts  under  oppreaalon,  Imposition, 
hardsblp,  undue  Influence,  or  great  loeniinllly  ot 
age  or  condlilon.  sltbquRii  he  may  be  In  dfllcto.  be 

■ .  . .  !_....     ju^  jjju    bsve  relief  Id  coultj. 

c.  300 ;  Osborne  v.  WlUlBnis,  fs 
Clnrk.  IB  Conn.  421 ;  ~      " 
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Btitution  and  laws  of  Mississippi,  the  appellee 
declines  to  answer,  as  that  charge  included  the 
liability  to  a  criminal  prosecution.  To  this  re- 
fusal of  the  appellee  no  exception  was  taken, 
either  in  the  pleadings  or  at  the  hearing  of  the 
cause.  To  every  other  charge  in  the  bill 
the  answer  is  directly  responsive,  and  fully  de- 
nies every  material  allegation.  And  with  re- 
spect to  all  the  aharges^  inclusive  of  the  first, 
the  testimony  adduced  by  the  complainant  be- 
low, falls  far  short  of  sustaining  any  one  of 
them.  It  is  deemed  loose,  vague,  and  im- 
material. Nay,  the  very  contract  with  Ives, 
78*]  filed  as  an  exhibit  *with  the  bill,  and 
which  is  alleged  to  have  been  an  agreement  for 
indulgence  to  Ives,  to  the  prejudice  of  the 
rights  of  Sample,  absolutely  overthrows  this 
assertion,  and  is  shown  upon  its  face,  and  by 
its  terms  and  object,  to  have  been  simply  an 
additional  security  from  Ives'  operating,  if  at 
all,  for  the  advantage  of  Sample;  a  security, 
too,  which  the  grantee  in  that  instrument  had 
the  right  to  enforce  immediately  upon  failure 
to  pay  the  bill  of  exchange  drawn  on  Ford, 
Markham  &,  Co. 

Upon  the  hearing  of  this  cause  before  the 
Circuit  Court  at  the  November  Term  of  1848, 
the  injunction  which  had  been  awarded  the 
appellants  was  dissolved,  and  the  bill  dismissed 
with  costs.  For  the  examination  of  that  decree 
upon  appeal,  this  cause  is  now  before  us. 

This  case  is  then  left  to  be  decided  upon  its 
features,  as  disclosed  in  the  bill  and  answer; 
and  the  application  to  these  of  a  few  settled  and 
familiar  principles  of  equity  jurisprudence,  will 
at  once  determine  its  fate.  And  first  with  re- 
spect to  the  intrinsic  merits  of  the  appellant's 
original  claim  to  exemption  from  liability;  and 
second,  as  to  the  degree  or  extent  in  which 
such  claim,  if  ever  existing,  has  been  affected 
by  his  own  conduct,  as  evincing  either  the  as- 
sertion or  the  surrender  of  that  claim.  The  bill 
commences  by  charging  the  introduction  and 
sale  of  slaves  within  the  State  of  Mississippi,  in 
violation  of  the  constitution  and  laws  of  that 
State,  as  the  essential  ground  of  impeachment 
of  the  original  contract  and  of  Sample's  ex- 
emption from  liability  accruing  therefrom. 
Yet  it  is  somewhat  singular,  that  whilst  urg- 
ing this  objection,  and  whilst  admitting  his 
participation  in  the  sale,  by  giving  it  the 
sanction  of  his  name  and  credit,  he  is  en- 
tirely silent  as  to  any  knowledge  by  him  as  to 
the  illegality  of  a  transaction  in  which  he  bore 
so  important  a  part.  He  certainly  possessed,  at 
some  period  of  time,  knowledge  of  the  charac- 
ter of  that  transaction;  and  if  his  knowledge 
reached  back  to  its  origin  and  purposes,  or  to 
the  date  of  his  ovm  participation  therein,  he 
must  be  viewed  as  standing  in  pari  delicto  with 
all  similar  actors  therein — a  position  which, 
however  it  might  shield  him  against  attempts 
from  associates  in  wrong,  so  far  as  these  should 
be  urged  through  the  instrumentality  of  courts 
of  justice,  can  invest  him  with  no  rights,  either 
at  law  or  in  equity,  as  against  advanta^s  ac- 
quired by  his  confederates.  The  appellant.  Sam- 
ple, was  certainly  bound  to  show  himself  clear 
of  the  taint  of  a  transaction  which  he  de- 
nounces as  illegal  and  fraudulent,  but  in  which 
he  shows  that  he  has  mingled  from  its  incep- 
tion, and  which  he  deliberately  ratified  at  an 
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interval  of  six  months  after  his  first  partici- 
pation in  it.  His  failure  to  do  this,  if  his  de- 
nunciation of  the  transaction  be  taken  as  true^ 
must  be  decisive  of  his  fate  before  a  tribunal 
which  lends  its  *aid  or  countenance  to  [*74 
those  only  who  can  present  themselves  witb 
pure  hands,  and  who  are  free  from  suspicion- 
The  rule,  as  applicable  to  the  position  of  this 
party,  a  rule  believed  to  be  without  exception, 
has  been  distinctly  announced  by  this  court  in 
a  case  very  similar  in  most  of  its  features  t» 
the  one  now  before  us ;  for  that,  like  the  pres- 
ent, was  a  case  in  which  the  contract  was  im- 
peached for  precisely  the  same  reason  for  which 
the  interposition  of  equity  was  here  invoked; 
and  in  that,  too,  as  in  this  instance,  after  the 
omission  to  set  up  a  defense  at  law.  We  al- 
lude to  the  case  of  Creath's  Administrator  y. 
Sims,  in  the  5th  of  Howard,  where  this  courts 
on  page  204,  have  thus  announced  the  rule  by 
which  courts  of  equity  are  eovemed.  "Whoso- 
ever," say  they,  "would  seek  admission  into  a 
court  of  equity,  must  come  with  clean  hands,, 
and  such  a  court  will  never  interfere  in  opposi- 
tion to  conscience  or  good  faith.  The  efi'ect  of 
these  principles  upon  the  statements  of  the 
complainant  is  obvious  upon  the  slightest  con- 
sideration. The  complainant  alleges  that  the 
obligation  to  which  he  had  voluntarily  become 
a  party  was  intentionally  made  in  fraud  of  the 
law,  and  for  this  reason  he  prays  to  be  relieved 
from  its  fulfillment.  This  prayer,  too,  is  ad- 
dressed to  a  court  of  conscience;  to  a  court 
which  touches  nothing  which  is  impure.  The 
condign  and  appropriate  answer  from  such  a 
tribunal  to  such  a  prayer  is  this,  that  however 
unworthy  may  have  been  the  conduct  of  your 
opponent,  you  are  confessedly  in  pari  delicto; 
you  cannot  be  permitted  here  to  plead  your 
own  demerits:  precisely,  therefore,  in  the  posi- 
tion in  which  you  have  placed  yourself,  in  that 
position  we  must  leave  you."  The  attitude  of 
the  appellant.  Sample,  in  connection  with  this 
aspect  of  the  case,  would  of  itself  alone  be  con- 
clusive against  his  application  to  equity  for  re- 
lief; but  as  this  party  has  adduced  other  rea- 
sons upon  which  he  has  supposed  himself  en- 
titled to  equitable  interposition,  it  may  not  be 
out  of  place  to  show  their  utter  incon- 
sistency with  the  very  rudiments  of  equity 
jurisprudence;  with  principles  so  familiar 
to  the  courts  and  to  the  profession  as 
to  render  their  particular  annunciation 
scarcely  necessary.  The  defense  now  attempted 
to  be  set  up  by  Sample,  viz.:  the  illegality  un- 
der the  constitution  and  statutes  of  Mississippi 
of  the  consideration  for  which  the  two  bills  of 
exchange  were  given,  if  true,  was  a  legal  de- 
fense, to  be  availed  of  in  the  action  at  Taw  by 
plea  or  demurrer.  Of  this  principle  he  seems 
to  be  aware,  and  therefore  he  endeavors  to  es- 
cape from  its  operation  by  attempting  to  fix 
upon  Barnes  certain  practices  bv  which  he. 
Sample,  was  prevented  from  making  a  proper 
defense  in  the  action  against  him  in  the  Circuit 
Court;  but  with  respect  to  the  testimony  ad- 
duced to  establish  such  alleged  practices  it  may 
be  remarked  in  the  *first  place,  that  it  [*75 
does  not  make  them  out  as  they  are  averred  by 
the  bill  to  have  occurred ;  and  in  the  next  place, 
admitting  the  averments  in  the  bill,  with  re- 
spect to  the  practices  objected  against  Bamea 
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«fter  the  institution  of  the  suit  at  law,  suppos- 
ing them  to  have  occurred  as  stated  in  the  bill, 
they  could  have  formed  no  valid  obligation 
upon  Barnes  to  surrender,  without  considera- 
tion or  equivalent,  his  legal  rights,  nor  any 
dispensation  to  the  appellant.  Sample,  from 
his  duty  to  g^rd  his  interests  in  the  pending 
litigation  in  which  he  was  a  party.  Barnes 
had  no  power  to  compel  a  confession  of  judg- 
jnent  by  Ives;  and  even  if  such  confession  had 
taken  place,  there  could  be  no  propriety  in  re- 
-quiring  Barnes  to  substitute  for  his  demand, 
upon  a  solvent  debtor,  a  judgment  against  an- 
other who  was  not  solvent. 

The  appellant.  Sample,  appears  to  have  been 
guilty  of  the  grossest  neglect  and  disregard  of 
that  diligence  which  the  law  requires  at  the 
hands  of  all  suitors,  and  from  the  consequences 
of  which  they  cannot  be  rescued  consistently 
with  the  rights  of  others  or  the  order  of  society. 
The  law,  as  applicable  to  such  neglect,  is  plain- 
ly declared  in  the  case  of  Creath  v.  Sims, 
4ilready  quoted,  in  which  this  court  have  said 
that  a  court  of  equity  will  never  be  called 
into  activity  to  remedy  the  consequences  of 
laches  or  neglect,  or  the  want  of  reasonable  dili- 
^nce.  Whenever,  therefore,  a  competent  rem- 
edy or  defense  shall  have  existed  at  law,  the 
party  who  may  have  neglected  to  use  it,  will 
never  be  permitted  here  to  supply  the  omission, 
to  the  encouragement  of  useless  and  expensive 
litigation,  and  perhaps  to  the  subversion  of 
justice." 

How,  then,  shall  the  conduct  of  the  appellant, 
Sample,  be  reconciled  with  the  principles  by 
this  court  so  emphatically  announced?  He  not 
•only  omits  to  insist  upon  his  legal  defense  in 
the  suit  at  law  against  him  in  the  Circuit  Ck>urt, 
but,  after  the  judgment  in  that  court  by  de- 
fault, he  executes  a  delivery  bond,  with  the 
•other  appellants  as  his  sureties ;  thus,  after  the 
first  judgment  against  himself  by  default,  he 
procures  a  second  judgment  against  himself 
and  his  sureties  as  it  were  by  confession.  This 
party  has,  by  his  conduct,  four  times  recog- 
nized the  claim  against  him  b^  Barnes — twice 
by  his  indorsement  upon  the  bills  drawn  on  N. 
4ind  J.  Dicks  &.  Co.,  and  on  Ford,  Markham 
A  Co. ;  in  the  third  instance  by  permitting  the 
judgment  by  default;  and  fourth,  by  execut- 
ing the  forthcoming  bond,  which  he  knew  was 
tantamount  to  a  confession  of  judgment  for  the 
•demand. 

Upon  these  grounds,  solely,  and  independ- 
ently of  the  original  consideration  on  which 
the  undertaking  l)y  Sample  was  founded,  and 
supposing  that  consideration  to  have  been 
invalid,  if  inquired  into  at  the  proper  time,  this 
76*]  appellant  must,  by  his  conduct,  *be  re- 
garded as  having  waived  all  right  of  inquiry 
into  that  consideration,  nay,  rather  as  having 
repeatedly  admitted  its  validity.  To  permit 
him,  after  so  doing,  to  contradict  all  that  he 
has  repeatedly  and  fprmally  declared,  would 
be  to  allow  him  to  falsify  his  solemn  acts,  to 
trifle  with  the  settled  rules  of  law  and  the  prac- 
tice of  the  courts,  and  would  lead  to  endless 
litigation. 

We  therefore  order  that  the  decree  of  the  Cir- 
-euit  Court  dissolving  the  injunction  and  dis- 
missing the  bill  in  this  case  be,  and  the  same 
is  hereby  affirmed. 
14  li.  ed. 


Ordei^ 
This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
Mississippi,  and  was  argued  by  counsel;  on 
consideration  whereof,  it  is  now  here  ordered, 
adjudged  and  decreed  by  this  court,  that  the 
decree  of  the  said  Circuit  Court  in  this  cause 
be,  and  the  same  is  hereby  affirmed,  with  costs. 


WILLIAM  P.  RAYMOND'S  LESSEE 

V. 

NICHOLAS  LONGWORTH. 
When  sale  for  taxes  void  in  Ohio. 

In  the  State  of  Ohio,  it  is  not  a  sufflcient  descrip- 
tion of  taxable  lands  to  say,  '*Cooper,  James,  5 
acres,  section  24,  T.  4,  F.  R.  1.**  A  deed  made  In 
consequence  of  a  sale  for  taxes  under  such  a  descrip- 
tion is  void.  The  courts  of  Ohio  have  so  decided, 
and  this  court  adopts  their  decision. 

THIS  case  was  brought  up  by  writ  of  error 
from    the    Circuit  Court    of    the    United 
States  for  the  District  of  Ohio. 

It  was  an  ejectment,  brought  by  Raymond, 
for  the  following  property,  viz.:  AH  that  cer- 
tain tract  of  land  m  the  western  part  of  Cincin- 
nati, commencing  thirty  feet  north  of  Nicho- 
las Longworth's  individual  property,  on  the 
west  side  of  Mill  Creek  Road;  thence  north,  on 
the  line  of  said  road,  five  hundred  feet,  and  ex- 
tending back,  the  same  width,  at  right  angles 
with  said  road,  four  hundred  feet. 

The  facts  are  set  forth  in  the  opinion  of  the 
court. 

It  was  argued  by  Mr.  Chase  for  the  plain- 
tiff in  error,  and  submitted,  on  printed  argu- 
ment, by  Mr.  Stanberry  for  the  defendant  m 
error. 

The  bill  of  exceptions  brought  up  other 
points  besides  the  one  upon  which  the  judg- 
ment of  this  court  rested;  but  it  is  not  neces- 
sary to  notice  them. 

*The  following  authorities  were  cited  [*77 
by  Mr.  Stanberry,  in  support  of  the  ruling  of 
the  Circuit  Court. 

The  entire  record  having  been  admitted  in 
evidence,  the  defendant  requested  the  court  to 
instruct  the  jury,  "that  the  description  of  the 
lot  upon  the  duplicate,  as  appears  by  the  ab- 
stract aforesaid''  (Exhibit  D),  "was  not  a  per- 
tinent description  of  the  lot,  such  as  the  statute 
required;  and  therefore,  that  the  forfeiture  to 
the  State  of  Ohio  was  illegal  and  void,  and  the 
subsequent  sale,  by  the  auditor  of  Hamilton 
County,  to  Charles  Phelps,  was  also  void." 

This  instruction,  as  prayed  by  the  defend- 
ant, was  given  by  the  court;  and  the  plaintiff 
excepted  to  this  opinion  of  the  court  also. 

On  the  validity  of  this  exception  turns  the 
principal  question  in  the  case. 

In  behalf  of  the  defendant,  and  in  support 
of  the  ruling  of  the  court  on  this  point,  we 
deem  it  unnecessary  to  do  more  than  point  out 
the  utter  want  of  certainty  in  the  description 
of  the  land,  as  contained  upon  the  duplicate 
for  taxation,  and  in  the  advertisements  for  sale 
and  returns,  as  exhibited  throughout  the  ab- 
stract from  the  record  (Exhibit  D,  aforesaid) ; 
and  having  done  so,  refer  the  court  to  the  uni- 
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form  course  of  decision  in  Ohio  upon  the 
subject — invariably  holding  such  descriptions 
invalid,  and  forfeitures  and  sales  under  them 
void.  Indeed,  all  this  is  fully  and  sufficiently 
done  in  the  circuit  report  of  the  present  case. 
4  McLean,  481;  and  in  the  case  of  Miner's 
Lessee  v.  McLean's  Assignee,  4  McLean,   138. 

We  shall,  therefore,  only  briefly  state,  that 
the  description  of  the  lands,  as  shown  by  this 
record,  upon  the  duplicate  of  taxes,  and  in  the 
various  returns  and  advertisements,  is  thus 
throughout: 

"C^per,  James,  6  acres,  S.  24,  T.  4,  F.  R. 
1,    Cincinnati.      Value    $830.      Amount    due, 

$ ." 

This  is  to  be  read  substantially  thus:  "Five 
acres  in  section  24,  fractional  range  1,  Cincin- 
Bati,  valued  at  830  dollars,"  etc. 

The  uncertainty  of  description,  which  ren- 
ders the  title  void,  consists  in  its  being  wholly 
impossible  to  know  in  what  part  of  the  section 
this  particular  lot  of  five  acres  is  located.  En- 
tire sections  contain  640  acres;  and  these  five 
acres,  so  far  as  appears,  may  as  readily  be  in 
one  part  as  another. 

Such  descriptions  have  been  holden  void  by 
the  Supreme  Court  of  Ohio,  in  the  following 
cases:  Lessee  of  Massie's  Heirs  v.  Long  et  al. 
2  O.  R.  287;  Lessee  of  Treon  y.  Emerick,  6  O. 
R.  391;  Lessee  of  Laferty  v.  Byers,  5  O.  R. 
458;  see,  also,  15  O.  R.  134;  16  O.  R.  24. 

78*]  *Mr.  Justice  Catron  delivered  the  opin- 
ion of  the  court: 

Raymond  sued  Longworth,  in  the  Circuit 
Court  of  Ohio,  for  a  piece  of  land,  containing 
about  five  acres,  lying  in  the  western  part  of 
the  City  of  Cincinnati.  The  plaintiff  claimed 
title,  under  a  sale  for  state  taxes,  for  the  years 
1837  and  1838,  made  by  the  Auditor  of  Ham- 
ilton County,  to  Charles  Phelps,  for  eighty 
dollars. 

The  land  had  been  listed  for  taxation,  as  the 
property  of  James  Cooper.  The  description  on 
the  tax  list,  and  in  the  subsequent  return  to  the 
State  Auditor,  and  in  the  advertisements  of 
the  property  for  sale,  was  as  follows:  "Cooper, 
James,  6  acres,  sec.  24,  T.  4,  F.  R.  1."  The 
taxes  not  having  been  paid,  and  the  land  being 
advertised  and  ofTered  for  sale  by  the  Auditor 
of  Hamilton  County,  and  no  bid  being  made 
for  it,  it  was  returned  to  the  General  Auditor, 
as  forfeited  to  the  State,  and  he  again  ordered 
the  land  to  be  advertised  and  sold.  On  the 
trial  below,  it  was  insisted  tliat  the  description 
of  the  premises  was  vague  on  the  tax  list, 
and  in  the  duplicate  returned  to  the  State  Au- 
ditor, and  in  the  advertisements  olTering  the 
land  for  sale;  that  no  forfeiture  could  be 
founded  on  such  description,  nor  a  valid  sale 
be  made.  And  so  the  Circuit  Court  instructed 
the  jury,  pronouncing  the  County  Auditor's 
deed  to  Charles  Phelps  void.  And  the  question 
presented  is,  whether  the  description  was  suffi- 
cient. 

The  uncertainty  consists  in  not  setting  forth 
in  what  part  of  section  24  the  five  acres  are 
situated. 

It  is  settled,  by  the  Supreme  Court  of  Ohio, 
that  the  tax  list,  and  the  duplicate  trans- 
mitted to  the  State  Auditor,  as  well  as  the  ad- 
vert isement»  must  describe  the  land  so  that  its 
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identity  may  be  ascertained  from  the  deserip 
tion,  either  by  the  owner,  who  wishes  to  pay 
the  taxes  before  it  is  offered  for  sale,  or  that  he 
may  redeem  after  a  forfeiture  is  pronounced: 
or  that  the  public  may  be  assured  what  is  of 
fered  for  sale. 

We  refer  to  the  description  in  the  leadin«r 
case,  where  the  sales  were  pronounced  void  for 
want  of  sufficient  certainty.  In  Mathews  v. 
Thompson,  5  Ohio,  the  description  was,  ''lOO 
acres,  sec.  4,  township  7,  range  4."  In  6  Ohio, 
458,  "Haines,  John,  No.  entry  4401;  original 
quantity,  170  acres;  quantity  taxed,  70  acres." 
In  6  Ohio,  399,  "Sixty  acres,  part  of  the  N. 
half  of  S.  13."  In  10  Ohio,  25,  there  had  been 
listed  333  acres,  as  part  of  an  original  survey 
for*  1,000  acres,  without  specifying  in  what 
part  of  the  1,000  acres  the  333  acres  lay.  In 
each  of  the  cases  cited,  it  was  held  that  the 
description  was  vague  and  the  sale  void.  Here, 
the  five  acres  are  listed,  and  advertised  as  part 
of  section  24,  and  the  description  is  equally 
vague  as  any  of  the  foregoing.  And,  as  the 
State  Courts  have  *settled  what  certainty  [*79 
is  required,  it  is  our  duty  to  follow  their  de- 
cisions on  the  State  laws,  regulating  proceed 
ings  in  cases  of  tax  sales. 

We  accordinglv  order  the  judgment  of  the 
Circuit  Court  to  be  affirmed. 

Order, 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court 
of  the  United  States  for  the  District  of  Ohio, 
and  was  argued  by  counsel;  on  consideration 
whereof,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  the  juds^ment  of  the  said 
Circuit  Court  in  this  cause  be,  and  the  same  It 
hereby  affirmed,  with  costs. 


Aff'i 


McLean,  481. 


DAVID    B.    HERMAN,    Plaintiff    in    Error, 


v. 
JAMES  PHALEN. 

SAME  V.  SAME. 

Laws  of  Texas  before  admission  as  State. 

The  case  of  Leasnie  v.  De  Yonng  and  Brown,  11 
Howard,  185,  considered  and  again  established. 

THESE  two  cases  were  brought  up  by  writ 
of  error  from  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of  Loui 
si  ana,  and  were  argued  together  by  Messrs. 
Allen  and  Ovid  F.  Johnson  for  the  defend 
ant  in  error.  No  counsel  appeared  for  the 
plaintiff  in  error. 

The  points  in  the  case  were  argued  in  the 
case  of  League  v.  De  Young,  11  Howard,  188, 
to  which  the  reporter  refers. 

Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

The  two  eases  have  been  argued  together  and 
deptnd  upon  the  same  principles.  They  were 
decided  in  the  Circuit  Court,  before  the  opinion 

NoTB. — Be-afflrms  Leegue  t.  De  Toung,  11  How. 
ISO. 

Howard  14. 
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of  this  court  was  pronounced  in  the  case  of 
League  v.  De  Young  and  Brown,  reported  in  11 
Howard,  185.  In  that  case,  all  of  the  questions 
which  arise  in  the  cases  before  us  were  fully 
considered  and  decided;  and  that  decision  is 
adverse  to  the  doctrines  now  contended  for  by 
the  defendant  in  error.  Upon  reviewing  the 
opinion  in  League  v.  De  Young  and  Brown, 
we  see  no  reason  for  changing  it  in  any  respect; 
and  these  two  cases  must  therefore  be  reversed, 
and  a  mandate  issued  to  the  Circuit  Court, 
directing  the  judgment  in  each  of  them  to 
be  reversed,  and  the  judgment  entered  for  the 
plaintiff  in  error. 

Ordei; 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court 
80*1  of  the  United  States  for  the  'Eastern 
District  of  Louisiana,  and  was  argued  by 
counsel;  on  consideration  whereof,  it  is  now 
here  ordered  and  adjudged  by  this  court,  that 
the  judgment  of  the  said  Circuit  Court  in  this 
cause  be,  and  the  same  la  hereby  reversed,  with 
costs;  and  that  this  cause  be,  and  the  same 
la  hereby  remanded  to  the  said  Circuit  Court, 
with  directions  to  enter  judgment  for  David  B. 
Herman,  the  plaintiff  in  error. 


GEORGE  BUNDLE  and  William  Griffiths, 
Trustees  of  the  Estate  of  John  Savage,  De- 
ceased, Plaintiffs  in  Error, 


V. 


THE  DELAWARE  AND  RARITAN  CA- 

NAL  COMPANY. 

Delaware  River — ^Riparian  owners  have  no  right 
to  obstruct,  except  by  license  from  Pa.  and 
N.  J. — such  license  is  revocable  and  subject 
to  public  necessities. 

By  the  law  of  Pennsylvania,  the  River  Delaware 
is  a  public  navigable  river,  held  by  its  joint  sover- 
elfTDs  In  trust  for  the  public. 

Ulparlan  owners,  in  that  State,  have  no  title  to 
the  river,  or  any  right  to  divert  its  waters,  unless 
by   license  from  the  States. 

Such  license  is  revocable,  and  in  subjection  to 
the  superior  .right  of  the  State,  to  divert  the 
water  for  public  Improvements,  either  by  the 
State  directly,  or  by  a  corporation  created  for  that 
purpose. 

The  proviso  to  the  Provincial  Acts  of  Pennsyl- 
vania and  New  Jersey,  of  1771.  docs  not  operate 
as  a  grant  of  the  usufruct  of  the  waters  of  the 
river  to  Adam  Hoops  and  his  assigns,  but  only 
as  a  license,  or  toleration  of  his  dam. 

As.  by  the  laws  of  his  own  State,  the  plaintiff 
could  have  no  remedy  against  a  corporation  au- 
thorised to  take  the  whole  waters  of  the  river 
for  the  purpose  of  canals,  or  improving  the  navi- 
gation, so,  neither  can  he  sustain  a  suit  against  a 
corporation  created  by  New  Jersey  for  the  same 
purpose,  who  have  taken  part  of  the  waters. 

The  plaintiffs  being  but  tenants  at  sufferance  in 
the  usQfruct  of  the  water  to  the  two  States  who 
own  the  river  as  tenants  in  common,  are  not  in 
a  condition  to  question  the  relative  rights  of  either 
to  use  its  waters  without  consent  of  the  other. 

This  case  is  not  intended  to  decide  whether  a 
first  license,  for  private  emolument,  can  support 
an  action  against  a  later  license  of  either  sover- 
eign, or  both,  who.  for  private  purposes,  diverts 
the  water  to  the  injury  or  the  first. 

THIS  case  was  brought  up  by  writ  of  error 
from    the    Circuit    Court,  of    the    United 
States  for  the  District  of  New  Jersey. 

-  ■     _  

NoTC. — As  to  riparian  rights  on  navigable  waters 
-Me  note.  41  L.  ed.  U.  8.  907. 
14  Ij.  ed. 


The  facts  in  the  case  are  set  forth  in  the- 
opinion  of  the  court. 

It  was  argued  in  print  by  Messrs.  Ashmead 
and  Vroom  for  the  plaintiffs  in  error,  and  by 
Mr.  John  M.  Read,  orally,  for  the  defend- 
ants in  error.  There  wais  also  a  printed  argu- 
ment upon  the  same  side, .  submitted  by  him- 
self and  Mr.  Green. 

The  arguments,  upon  both  sides,  contained 
historical  accounts  of  the  legislation  of  Penn- 
sylvania and  New  Jersey  on  the  subject  of  the 
River  Delaware,  and  the  various  compacts  and 
negotiations  between  them.  It  ia  impossible,, 
in  the  report  of  a  law  case,  to  give  an  explana- 
tion of  these  transactions,  commencing  beforo 
the  Revolution.  Those  -who  may  have  occasion 
to  investigate  the  matter  minutely,  would  do- 
well  to  obtain  from  the  counsel  their  respec- 
tive arguments.  All  that  will  be  attempted,. 
*in  this  report,  will  be  to  give  an  account  [*81 
of  the  points  which  were  made. 

The  declaration  charged  the  Canal  Company^ 
with  having, 

1.  Erected  a  dam  in  the  River  Delaware,, 
above  the  works  of  the  plaintiffs,  and,  by 
means  of  it,  obstructed  and  penned  up  the 
waters  of  the  river. 

2.  With  digging  a  canal,  and  diverting  the- 
waters  of  the  river  into  it,  and  so  leading  them 
into  the  State  of  New  Jersey. 

3.  With  cutting  off  the  streams  and  brooks 
which  theretofore  had  been  tributary  to  the 
said  River  Delaware,  and  preventing  them 
from  flowing  into  it. 

4.  With  using  the  waters,  taken  from  tho 
river,  to  supply  the  said  canal,  and  to  create  a 
water  power,  from  which  they  supply  various- 
mills,  manufactories,  and  other  establishments^ 
with  water,  for  the  sake  of  gain. 

The  judgment  of  the  court  upon  the  de- 
murrer being  that  the  plaintiffs  had  no  right 
of  action,  the  counsel  for  the  plaintiffs  in  this 
court  assiuned  the  following  as  the  grounds 
upon  which  the  court  below  founded  its  de- 
cision, which  grounds  they  severally  contested. 

The  points  ruled  in  the  court  below,  and 
of  which  the  plaintiffs  complain  as  being  er- 
roneous, are: 

1.  That  the  authority  under  which  the  dam 
of  Adam  Hoops  has  been  kept  and  maintained 
in  the  River  Delaware,  since  the  year  1771,  was 
not  a  grant,  but  a  license,  revocable  at  the 
pleasure  of  New  Jersey  alone,  and,  at  best, 
impunity  for  a  nuisance. 

2.  That  the  plaintiffs,  who  claim  as  the 
assignees  of  Adam  Hoops,  for  the  diversion  of 
the  water  from  their  mills,  cannot  recover, 
because  their  works  are  situated  in  the  State  of 
Pennsylvania,  and  not  in  New  Jersey,  and  that 
the  claim  for  damages  must  be  regulated  by 
the  rule  established  by  the  Pennsylvanian 
courts,  which  rule  is  opposed  to  the  one  recog- 
nized in  the  State  of  New  Jersey,  and  appli^ 
by  the  Supreme  Court  to  these  defendants  in 
error  in  a  similar  case. 

3.  That  it  is  not  competent  for  the  plaintiffs 
to  question  the  authority  of  New  Jersey,  to 
take  the  waters  of  the  Delaware  for  her  public^ 
improvements,   without  the   consent  of  Penn- 
sylvania. 

First  Point.  With  respect  to  the  first  point, 
the  counsel  for  the  plaintiffs  in  error  con- 
tendedy 
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1.  That  the  said  acts  were,  in  form,  sub- 
stance, and  legal  elTect,  a  grant,  and  not  a 
license.  They  then  commented  on  the  acts, 
and  cited  the  following  authorities: 

An  authority  given,  will  operate  by  way  of 
license  or  grant,  according  to  its  nature  and 
the  intention  of  the  parties.  Thus,  in  15 
Viner's  Abr.  tit.  Lease  (N.),  PI.  1,  it  is  said, 
S2*]  ''That  if  a  *man  license  me  to  enter  into 
his  land,  and  to  occupy  it  for  a  year,  half  year, 
or  such  like,  this  is  a  lease  and  shall  be  so 

g leaded."  A  confirmation  of  a  title  by  Act  of 
ongress  (which  was  the  least  effect  to  be  given 
to  the  Acts  of  1771  and  1804),  not  only  renders 
it  a  legal  title,  but  furnishes  higher  evidence 
of  that  fact  than  a  patent,  inasmuch  as  it  is  a 
direct,  whereas  a  patent  is  only  the  act  of  its 
ministerial  officer.  Grignon's  Lessee  v.  Astor, 
2  Howard,  319;  Sims  v.  Irvine,  3  Dallas,  425; 
Patton  V.  Easton,  1  Wheaton,  476;  Strother  v. 
Lucas,  12  Peters,  410.  In  this  latter  case,  at 
page  454,  it  is  said  by  Judge  Baldwin,  deliver- 
ing the  opinion  of  the  court,  "that  a  grant  may 
t>e  made  by  a  law,  as  well  as  a  patent  pursuant 
to  a  law,  is  undoubted  (6  Cr.  128) ;  and  a  con- 
firmation by  a  law  is  as  fully,  to  all  intents  and 
purposes,  a  grant,  as  if  it  contained  in  terms  a 
grant  de  novo. 

If  the  Acts  of  1771  are  to  be  regarded  as  a 
technical  license,  such  license  is  not  revocable 
by  the  parties  granting  it,  or  either  of  them,  it 
being  &  license  not  executory,  but  executed, 
on  the  faith  of  which  large  expenditures  had 
been  incurred,  previous  to  the  alleged  revoca- 
tion by  the  State  of  New  Jersey  in  1830,  by 
the  passage  of  the  Act  chartering  the  Delaware 
and  Raritan  Canal. 

The  authorities  are  clear  and  conclusive, 
that  a  license  by  one  man  to  another,  to  make 
use  of  his  land  for  purposes  requiring  expendi- 
tures of  money,  and  contemplating  pemia-, 
nence,  is  in  effect  a  grant,  and  is  not  revoca- 
ble in  its  nature.  Thus,  in  Rerick  v.  Kern,  14 
S.  &  Rawle,  207,  it  is  said,  that  ''permission  to 
use  water  for  a  mill,  or  anything  else  that  was 
viewed  by  the  parties  as  a  permanent  erection, 
will  be  of  unlimited  duration  and  survive  the 
erection  itself,  if  it  should  be  destroyed,  or  fall 
into  a  state  of  dilapidation."  Although  a  li- 
cense executory  may  be  revoked,  yet  a  license 
executed  cannot  be.  Winter  v.  Brockwell,  8 
East,  308.  Lord  Ellenborough  says,  in  this 
case,  "that  he  thought  it  unreasonable,  that 
after  a  party  had  been  led  to  incur,  expense,  in 
consequence  of  having  obtained  a  license  from 
another  to  do  an  act,  and  that  the  license  had 
been  entered  upon,  that  either  should  be  per- 
mitted to  recall  his  license."  In  Taylor  v.  Wa- 
ters, 7  Taunton,  374,  it  is  decided  that  a  license 
granted  on  consideration  cannot  be  revoked. 
Liggins  V.  Inp:e,  7  Bingham,  682  (20  English 
Com.  Law,  287),  decides  that  where  the  plain- 
tifTs  father,  by  oral  license,  permitted  the  de- 
fendant to  lower  the  bank  of  a  river,  and  to 
make  a  weir  above  the  plaintifTs  mill,  whereby 
less  water  than  before  flowed  to  the  plaintiff's 
mill,  the  plaintiff  could  not  sue  the  defendants 
for  continuing  the  weir;  the  court  holding  that 
the  license  in  that  case,  being  executed,  was  not 
88*]  countermandable  *by  the  party  who  gave 
it.  So,  in  Wood  v.  Manly,  11  Add.  &  Ellis, 
34,  39  Eng.  Com.  Law.  19,  it  was  held  that  a 
license  to  enter  upon  land  to  take  away  prop* 
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erty  purchased  thereon,  was  part  of  the  con- 
sideration of  the  purchase,  and  could  not  be 
revoked.  The  case  of  Webb  v.  Paternoster, 
Palmer,  151,  asserts  the  general  principle,  that 
an  executed  license  is  not  countermandable. 
Rerick  v.  Kern,  14  S.  &  Rawle,  267,  was  the 
case  of  a  license  to  use  a  water  power,  given 
without  any  consideration,  and  held  not  revoca- 
ble. The  court  said  the  license  "was  a  direct 
encouragement  to  spend  money,"  and  "it 
would  be  against  all  conscience  to  annul  it;" 
and  further,  that  "the  execution  of  it  would 
be  specifically  enjoined,  and  that  the  party  to 
whom  the  license  was  granted  would  not  be 
turned  round  to  his  remedy  for  damages." 
"How  very  inadequate  it  would  be,  in  a  case 
like  this,"  says  the  court,  "is  perceived  by 
considering  that  a  license,  which  has  been  fol- 
lowed by  the  expenditure  of  ten  thousand  dol- 
lars, as  a  necessary  qualification  for  the  enjoy- 
ment of  it,  may  be  revoked  by  an  obstinate 
man  who  is  not  worth  as  many  cents."  Again, 
it  is  remarked,  "having  had  in  view  an  un- 
limited enjoyment  of  the  privilege,  the  grantee 
has  purchased,  b^  the  expenditure  of  money, 
a  right  indefinite  m  point  of  duration." 

3.  If  the  joint  Acts  of  1771  and  1804  are 
ever  to  be  regarded  as  a  revocable  license,  and 
not  as  a  grant,  such  license  has  never  been  act- 
ually revoked  by  both  or  either  of  the  State 
Legislatures.  The  Act  of  1830,  by  which  the 
Delaware  and  Raritan  Canal  C<Hnpany  was 
chartered  by  the  State  of  New  Jersey,  contains 
no  such  provision,  and  a  revocation  by  implica- 
tion will  not  be  inferred  where  so  great  a  wrong 
would  be  perpetrated  on  an  individual. 

4.  Admitting  that  the  State  of  New  Jersey, 
by  the  Act  chartering  the  Delaware  and  Rari- 
tan Canal  Company,  intended  to  revoke  the 
grant  or  executed  license  made  to  Adam  Hoops, 
and  those  claiming  under  him,  it  was  incompe- 
tent for  that  State  to  do  so. 

If  the  joint  Act  of  the  Legislatures  of  the 
two  States  be  a  grant,  or,  what  is  the  same  in 
legal  effect,  an  executed  license,  then  that  grant 
or  executed  license  is  a  contract  within  the 
meaning  of  the  Constitution,  and  cannot  be 
impaired  by  subsequent  legislation.  Fletcher 
V.  Peck,  6  Cranch,  87;  Terret  v.  Taylor,  9 
Cranch,  43.  Where  a  Legislature  has  once 
made  a  grant,  it  is  as  much  estopped  by  it  as  is 
an  individual.  Such  a  grant  amounts  to  an 
extinguishment  of  the  right  of  the  grantor,  and 
a  contract  not  to  re-assert  that  right.  Id.  It 
is  a  principle  applicable  to  every  grant  that  it 
cannot  effect  pre-existing  titles.  Although  a 
grant  is  conclusive  on  its  face,  and  cannot  be 
controverted,  *yet  if  the  thins  granted  is  [*84 
not  in  the  grantor,  no  right  passes  to  the 
grantee.  City  of  New  Orleans  v.  Armas,  9 
Peters,  224;  New  Orleans  v.  United  States,  10 
Peters,  662;  Lindsey  y.  Lessee  of  Miller,  6  Pe- 
ters, 666. 

Again:  if  the  franchise  and  privileges,  se- 
cured to  the  plaintiffs  by  the  joint  Acts  of  1771, 
are  the  subject  of  legislative  revocation,  tho 
revocation  must  certainly  be  as  extensive  as  the 
license  accorded.  It  must,  to  be  effectual,  be 
the  joint  act  of  both  Legislatures,  and  not  the 
separate  act  of  either.  Pennsylvania  was  no 
party  to  the  charter  granted  by  New  Jersey  to 
the  defendants.  Indeed,  she  refused  to  become 
such,  on  the  terms  proposed  by  her.    In  many 
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reepects,  this  case  resembles  that  of  the  Chesa- 
peake and  Ohio  Canal  Company  v.  The  Balti- 
more and  Ohio  Railroad  Company,  4  Gill  & 
Johns.  1.  This  was  the  case  of  a  contest  be- 
tween the  plaintiffs,  who  claimed  under  the 
joint  Acts  of  the  States  of  Maryland  and  Vir 
ginia  and  the  United  States,  and  the  defend- 
ants, who  claimed  part  of  the  same  franchise 
under  a  separate  Act  of  the  State  of  Maryland. 
It  was  held  that  neither  Maryland  nor  Virginia, 
without  the  consent  of  the  other,  could  impair 
a  charter  granted  by  their  previous  joint  legis- 
lation, nor  could  they  do  so  even  jointly. 

Second  Point.  The  second  proposition  ruled 
by  the  learned  Judge  below,  was,  that  the 
pTaintifTs,  who  claim  as  the  assignees  of  Adam 
Hoops,  for  the  diversion  of  the  water  from 
their  mills,  cannot  recover,  because  their  works 
are  situated  in  the  State  of  Pennsylvania,  and 
not  in  New  Jersey,  and  that  the  claim  for  dam- 
ages must  be  regulated  by  the  Pennsylvania 
courts,  which  rule  is  opposed  to  the  one  recog- 
nized in  the  State  of  New  Jersey,  and  applied 
by  the  Supreme  Court  to  these  defendants  in 
error  in  a  similar  case. 

1.  The  accuracy  of  this  position  is  denied; 
because  the  action,  having  been  instituted  in 
the  Circuit  Court  of  New  Jersey,  against  a  New 
Jersey  corporation,  to  recover  damages  conse- 
quent upon  the  erection  of  a  public  work  ex- 
dusively  within  her  own  soil,  the  laws  of  New 
Jersey  and  the  decisions  of  its  Supreme  Court, 
must  furnish  the  rule  of  decision  as  to  the  ex- 
tent of  the  liability  of  this  corporation  for  the 
act  complained  of,  and  not  the  laws  and  deci- 
sions of  Pennsylvania,  as  to  the  liability  of 
Pennsylvania  corporations. 

2.  If  the  plaintiffs'  claim  for  damages  is  to  be 
regulated  by  the  decisions  in  Pennsylvania, 
there  is  no  case  of  binding  authority  in  the  ad- 
judications of  Pennsylvania,  which  rules  this 
point  against  them;  the  doctrine  not  going  to 
the  extent  supposed  by  the  learned  judge. 

Third  Point.  The  third  point  ruled  by  the 
learned  judge  below,  is,  "that  it  is  not  com- 
85*]  petent  for  the  plaintiffs  to  question  'the 
authority  of  New  Jersey  to  take  the  waters  of 
the  Delaware  River  for  her  public  improve- 
ments, without  the  consent  of  Pennsylvania, 
the  channel  and  waters  of  this  river  being 
vested  in  the  two  States,  as  tenants  in  common, 
and  no  one  can  question  the  authority  of  either 
to  divert  the  water,  but  the  other." 

(These  points  were  examined  and  contested.) 

It  has  been  before  mentioned  that  the  briefs 
of  the  counsel  contained  references  to  numerous 
historical  documents.  That  filed  on  the  part 
of  the  defendants  in  error  was  very  elaborate, 
and  Mr.  Read  referred  to  them  in  his  oral  argu- 
ment.   The  sununing  up  was  as  follows: 

We  have  thus  presented  a  chronological  de- 
tail of  the  history  of  the  Delaware,  and  of  the 
legislative  negotiation,  and  executive  action  of 
both  States  in  relation  to  the  river,  its  naviga- 
tion, and  the  various  uses  of  its  water  for  canal 
or  mill  purposes;  and  we  think  it  can  leave  no 
doubt,  in  any  dispassionate  mind,  that  the 
plaintiffs  in  error  have  no  title  whatever  to 
claim  damages  from  the  Delaware  and  Raritan 
Canal  Company,  for  taking  water  from  the 
river  for  the  use  of  its  canal,  under  a  direct 
and  positive  authority  granted  by  the  Legisla- 
ture of  New  Jersey. 
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Adam  Hoops'  dam,  uniting  the  main  land 
with  Bird's  Island,  and  extending  from  the 
head  of  it  into  the  main  channel  of  the  river, 
and  perhaps  one  other  dam  on  the  Pennsylvania 
side,  were  erected  by  the  owners  of  the  fast 
land,  prior  to  1771,  without  any  authority 
whatever,  either  from  the  Crown  or  the  provin- 
cial government.  Now,  these  erections  being 
in  the  river  and  beyond  the  low  water  mark, 
whether  the  tide  ebbed  and  flowed  there  or 
not,  or  whether  the  river  was  then  vested  in  the 
Crown  or  the  proprietaries,  were,  by  the  un- 
questioned law  of  Pennsylvania,  nuisances, 
and  could  have  been  abated  by  individuals,  and 
certainly  by  the  authorized  agents  of  the  gov- 
emment. 

The  law  of  Pennsylvania  is  well  stated  by 
Mr.  Justice  Grier  in  this  case.  "But  the  law 
of  Pennsylvania,"  says  the  learned  judge,  "by 
which  the  title  and  rights  of  the  plaintiffs 
must  be  tested,  differs  materially  from  that  of 
England  and  most  of  the  other  States  of  the 
Union.  As  regards  her  large  fresh  water  rivers, 
she  has  adopted  the  principles  of  the  civil  law, 
in  preference  to  that  of  England."  Rundle  y. 
Delaware  and  Raritan  Canal  Company,  Wallace, 
Jr.  297. 

In  the  case  of  Carson  ▼.  Blazer,  the  Supreme 
Court  of  that  State  decided  that  the  large 
rivers,  such  as  the  Suscjuehanna  and  Delaware, 
were  neyer  deemed  subject  to  the  common  law 
of  England  applicable  to  fresh  water  streams; 
but  they  are  to  be  treated  as  "navigable  riv- 
ers;" that  the  grants  of  William  Penn,  the  pro- 
prietary, never  extended  beyond  the  margin  of 
the  *river,  which  belonged  to  the  public;  [•SB 
and  that  the  riparian  owners  have,  therefore, 
no  exclusive  right  to  the  soil  or  water  of  such 
river,  ad  filum  medium  aqua. 

These  principles  are  fully  sustained  by  all 
the  Pennsylvania  cases  down  to  the  present 
time,  which  are  cited  below,  and  which  also 
exemplify  the  doctrine  that  mere  tolerations  or 
licenses  on  navigable  streams,  are  always  in 
the  power  of  the  sovereign,  and  can  be  with- 
drawn, at  any  moment,  without  any  violation 
of  the  constitutional  provision. 

These   nuisances   were  in   existence   at  the 

Sassage  of  the  Act  of  9th  March,  1771,  and,  un- 
er  its  general  terms,  the  commissioners  named 
in  it  would  have  been  obliged  to  abate  them 
at  once,  as  artificial  obstructions  to  the  navi- 
gation, except  for  the  proviso  in  the  7th  sec- 
tion, which  prohibits  the  commissioners,  therein 
appointed,  from  removing  or  altering  the  same. 
The  same  observation  applies  to  the  New  Jersey 
Act  of  the  same  year. 

"But,"  to  use  again  the  language  of  the 
learned  judge  below,  "we  can  discover  nothing 
in  the  nature  of  a  grant  in  the  words  of  this 
proviso.  It  amoimts  to  no  more  than  the  pres- 
ent toleration  of  a  nuisance,  previously  erect- 
ed, or,  at  most,  to  a  license  revocable  at  pleas- 
ure. The  doctrine  of  the  cases  which  we  have 
just  quoted,  applies  to  it  with  full  force  and 
conclusive  effect;  nor  can  the  plaintiff  claim 
by  prescription  against  the  public  for  more 
than  the  Act  confers  on  him,  which,  at  best,  is 
but  an  impunity  for  a  nuisance."  2  Binn.  475; 
Brown  v.  Commonwealth,  3  S.  &  R.  273;  Shrunk 
V.  Schuylkill  Navigation  Co.  14  S.  &  R.  71; 
Bacon  v.  Arthur,  4  Watts,  437;  Convert  v. 
O'Connor,  8  Watts,  470;  Ball  v.  Slack,  2  Whar- 
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ton,  608,  638;  Monongabela  Nav.  Co.  v.  Coons, 
6  W.  &  S.  101;  Susquehanna  Canal  Co.  v. 
Wright,  9  Id.  9;  Commouwealth  v.  Church, 
1  Barr,  106;  Fisher  v.  Carter,  1  Wallace  Jr. 
69;  Mayor  y.  Commissioners  of  Spring  Gar- 
dens, 7  Barr,  343;  Reading  v.  Commonwealth, 
1  Jones,  201;  M'Kinney  v.  Monongahela  N&y. 
Co.  2  Harris,  66;  Henry  v.  Pittsburg,  8  W.  & 
S.  85;  O'Connor  v.  Pittsburg,  Sept.  1851,  A£S.; 
WalUce,  Jr.  300,  301. 

But  if  there  be  any  doubt  on  this  subject,  it 
is  removed  by  a  reference  to  the  agreement  of 
26th  April,  1783,  between  the  two  sovereign 
States  of  New  Jersey  and  Pennsylvania,  then 
recognizing  no  common  superior,  and  not  af' 
fect^  by  any  provision  afterwards  contained 
in  the  Constitution  of  the  United  States. 

The  Acts  of  1771  were  temporary  in  their 
character,  and  all  operations  under  them 
ceased  from  the  commencement  of  the  Revolu- 
tionary War.  The  compact  of  1783,  which  is 
perpetual  in  its  operation,  declared  ''the  River 
Delaware,  from  the  station  point,  or  northwest 
comer  of  New  Jersey  northerly,  to  the  place 
87*]  'upon  the  said  river  where  the  circular 
boundary  of  the  State  of  Delaware  toucheth 
upon  the  same,  in  the  whole  length  and  breadth 
thereof,  is,  and  shall  continue  to  be  and  remain 
a  common  highway,  equally  free  and  open  for 
the  use,  benefit  and  advantage  of  the  said  con- 
tracting parties." 

Such  language  admits  of  no  dispute.  It  is 
a  complete  and  total  revocation  of  all  license  or 
toleration,  or  grant  of  any  kind  to  any  dams 
or  works  erected  on  the  Pennsylvania  or  Jer- 
sey side  of  the  river,  which  were  nuisances  ab 
ongine. 

It  cannot  be  supposed  that  two  or  more  orig- 
inal nuisances  were  saved  out  of  the  general 
and  comprehensive  terms  of  the  compact,  and 
that  they  are  to  subsist  to  all  future  time  as 
obstacles  to  any  use  of  the  river,  by  either  or 
both  States,  which  may  in  any  manner  affect 
the  works  thus  placed  on  the  soil  and  in  the 
waters  of  the  public. 

This  view  is  supoorted  by  the  unbroken  leg- 
islation of  Pennsylvania  particularly — by  the 
ground  taken  by  her  commissioners  in  1817, 
and  virtually  recognized  by  those  of  New  Jer- 
sey, and  by  the  subsequent  agreements  of  1829 
and  1834,  entered  into  by  the  commissioners  of 
both  States,  which  treated  these  works  as 
nuisances,  and  as  not  to  be  regarded  in  any  dis- 
position to  be  made  of  the  waters  of  the  river, 
whether  by  the  erection  of  dams,  or  for  the 
supply  of  canal  or  water  power. 

They  were  in  fact  treated  as  if  they  had  no 
legal  existence.  Can  such  a  title  give  a  claim 
for  damages  upon  a  company  incorporated  by  a 
sovereign  state  of  the  confederacy? 

It  is  also  clearly  ''not  competent  for  the 
plaintiffs  to  question  the  authority  of  New 
Jersey  to  take  the  waters  of  the  Delaware  for 
her  public  improvements,  without  the  consent 
of  Pennsylvania.  The  channel  and  waters  of 
this  river  are  vested  in  the  two  States,  as  ten- 
ants in  common,  as  we  have  already  seen;  and 
no  one  can  question  the  authority  of  either  to 
divert  its  waters  but  the  other.  Pennsylvania 
was  the  first  to  sieze  on  a  portion  of  their  joint 
property,  for  her  separate  use,  and  is  estopped 
by  her  own  act  from  complaint  against  New 
Jersey,  who  has  but  followed  her  example. 
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Besides  this,  mutual  ccmsent  may  be  presumed 
from  mutual  acquiescence.  At  all  events,  the 
plaintiff,  who  is  shown  to  have  no  title  to  the 
river,  or  any  part  of  it,  and  whose  toleration  or 
license  could  at  best  only  protect  him  from  a 
prosecution,  is  not  in  a  situation  to  dispute  the 
rights  of  either,  or  claim  compensation  for  a 
diversion  of  its  waters,  for  the  purpose  of  the 
public  improvements  of  either  of  its  sovereign 
owners. 

Mr.  Justice  Grier  delivered  the  opinion  of  the 
court: 

The  plaintiffs  in  error,  who  were  plaintiffs 
below,  are  owners  of  'certain  mills  in  [*88 
Pennsylvania,  opposite  to  the  City  of  Trenton, 
in  New  Jersey.  These  mills  are  supplied  with 
water  from  the  Delaware  River,  by  means  of 
a  dam  extending  from  the  Pennsylvania  shore 
to  an  island  lying  near  and  parallel  to  it,  and 
extending  along  the  rapids  to  the  head  of  tide 
water. 

The  plaintiffs,  in  their  declaration,  shovr 
title  to  the  property  under  one  Adam  Hoops,, 
who  had  erected  his  mill  and  built  a  dam  in 
the  river  previous  to  the  year  1771.  In  that 
year,  the  Provinces  of  Pennsylvania  and  New 
Jersey,  respectively,  passed  Acts  declaring  the 
River  Delaware  a  common  highway  for  pur- 
poses of  navigation  up  and  down  the  same, 
and  mutually  appointing  commissioners  to  im- 
prove the  navigation  thereof,  with  full  power 
and  authority  to  remove  any  obstructions 
whatsoever^  natural  or  artificial ;  and  subjecting 
to  fine  and  imprisonment  any  person  who  should 
set  up,  repair  or  maintain  any  dam  or  obstruc- 
tion in  the  same,  provided  "that  nothing  here- 
in contained  shall  give  any  power  or  authority 
to  the  commissioners  herein  appointed,  or  any 
of  them,  to  remove,  throw  down,  lower,  im- 
pair or  in  any  manner  to  alter  a  mill  dan» 
erected  by  Adam  Hoops,  Esq.,  in  the  said  River 
Delaware,  between  his  plantation  and  an  island 
in  the  said  river,  nearly  opposite  to  Trenton; 
or  any  mill  dam  erected  by  any  other  person  or 
persons  in  the  said  river,  before  the  passing  of 
this  Act,  nor  to  obstruct,  or  in  any  manner  to 
hinder  the  said  Adam  Hoops,  or  such  other 
person  or  persons,  his  or  their  heim  and  as- 
signs, from  maintaining,  raising,  or  repairing 
the  said  dams  respectively,  or  from  taking 
water  out  of  the  said  river  for  the  use  of  the 
said  mills  and  waterworks  erected  as  aforesaid, 
and  none  other." 

The  declaration  avers,  that  by  these  Acts  of 
the  provincial  Legislatures,  the  said  Hoops,  hi» 
heirs  and  assigns,  became  entitled  to  the  free 
and  uninterrupted  enjoyment  and  privilege  of 
the  River  Delaware  for  the  use  of  the  said 
mills,  etc.,  without  diminution  or  alteration  by 
or  from  the  Act  of  said  Provinces,  now  States, 
of  Pennsylvania  and  New  Jersey,  or  any  per- 
son or  persons  claiming  under  them  or  either 
of  them.  Nevertheless,  that  the  defendants 
erected  a  dam  in  said  river  above  plaint  iff s*^ 
mills,  and  du^  a  canal  and  diverted  the  water, 
to  the  great  injury,  etc. 

The  defendants  are  a  Corporation,  chartered 
by  New  Jersey,  for  the  purpose  of  "construct- 
ing a  canal  from  the  waters  of  the  Delaware  to 
those  of  the  Raritan,  and  ef  improving  th# 
navigation  of  said  rivers."  They  admit  the 
construction  of  the  canal,  and  the  diversion  of 
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the  waters  of  the  river  for  that  purpose,  but 
demur  to  the  declaration,  and  set  forth  as 
causes  of  the  demurrer — 

•That  the  Act  of  the  Legislature  of  the  then 
89*]  Province  of  Pennsylvania,  *pas8ed  March 
ninth,  in  the  year  of  our  Lord  one  thousand 
seven  hundred  and  seventy-one,  and  the  Act  of 
the  then  Province  of  New  Jersey,  passed  De- 
eember  twenty- first,  in  the  year  of  our  Lord 
one  thousand  seven  hundred  and  seventy*  one, 
as  set  forth  in  said  amended  fifth  count,  do  not 
vest  in  the  said  Adam  Hoops,  or  in  his  heirs  or 
assigns,  the  right  and  privilege  to  the  use  of 
the  water  of  the  River  Delaware  without 
diminution  or  alteration,  by  or  from  the  Act  of 
the  then  Province,  now  State,  of  Pennsylvania, 
or  of  the  then  Province,  now  State,  of  New 
Jersey,  or  of  any  person  or  persons  claiming 
under  either  of  them,  or  of  any  person  or  per- 
sons whomsoever,  as  averred  in  the  said  amend- 
ed fifth  count  of  the  said  declaration.  And 
also,  for  that  it  does  not  appear,  from  the  said 
amended  fifth  count,  that  the  same  George 
Rundle  and  William  Griffiths  are  entitled  to  the 
right  and  privilege  to  the  use  of  the  water  of 
tl^  River  Delaware,  in  manner  and  form  as 
they  have  averred  in  the  said  amended  fifth 
count  of  their  declaration. 

"And  also  that,  as  it  appears  from  the  said 
amended  fifth  count,  that  the  said  River  Dela- 
ware is  a  common  hiehway  and  public  naviga- 
ble river,  over  which  the  States  of  Pennsylvania 
and  New  Jersey  have  concurrent  jurisdiction, 
and  a  boundary  of  said  States,  these  defend- 
ants insist  that  the  legislative  Acts  of  the  then 
Province  of  Pennsylvania  and  New  Jersey, 
passed  in  the  year  of  our  Lord  seventeen  hun- 
dred and  seventy-one,  as  set  forth  in  the  said 
amended  fifth  count,  were  intended  to  declare 
the  said  River  Delaware  a  common  highway 
and  for  improving  the  navigation  thereof,  and 
that  the  provision  therein  contained,  as  to  the 
mill  dam  erected  by  Adam  Hoops,  in  the  said 
River  Delaware,  did  not  and  does  not  amount  to 
a  grant  or  conveyance  of  water  power  to  the 
said  Adam  Hoops,  his  heirs  or  assigns,  or  to  a 
surrender  of  the  public  right  in  the  waters  of 
the  said  river,  but  to  a  permission  only  to  ob- 
struct the  waters  of  the  said  river  by  the  said 
dam,  without  being  subjected  to  the  penalties 
of  nuisance;  that  the  right  of  the  said  Adam 
Hoops  was,  and  that  of  his  assigns  is,  subor- 
dinate to  the  public  right  at  the  pleasure  of  the 
Legislature  of  Pennsylvania  and  New  Jersey, 
or  either  of  them." 

On  this  demurrer  the  court  below  gave  judg- 
ment for  the  defendants,  which  is  now  alleged 
as  error. 

It  is  evident,  that  the  extent  of  the  plaintiiTs 
rights  as  a  riparian  owner,  and  the  question 
whether  this  proviso  operates  as  the  grant  of  a 
usufruct  of  the  waters  of  the  river,  or  only  as 
a  license  or  toleration  of  a  nuisance,  liable  to 
revocation  or  subordinate  to  the  paramount 
public  right,  must  depend  on  the  laws  and  cus- 
toms of  Pennsylvania,  as  expounded  by  her  own 
eoarts.  It  will  be  proper,  therefore,  to  give  a 
•0*]  brief  sketch  of  *the  public  history  of  the 
river  and  the  legislative  action  connected  with 
ity  as  also  of  the  principles  of  law  afi'ecting 
aquatte  rights,  as  developed  and  established  by 
the  courts  of  that  State. 

The  River  Delaware  Is  the  well  known 
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boundary  between  the  States  of  Pennsylvania 
and  New  Jersey.  Below  tide  water,  the  river, 
its  soil  and  islands,  formerly  belonged  to  the 
Crown;  above  tide  water,  it  was  vested  in  the 
proprietaries  of  the  co-terminous  provinces — 
each  holding  ad  medium  filum  aquse.  Since 
the  Revolution,  the  States  have  succeeded  to 
the  public  rights  both  of  the  Grown  and  the 
proprietaries.  Immediately  after  the  Revolu- 
tion, these  States  entered  into  the  compact  of 
1783,  dndaring  the  Delaware  a  common  high- 
way for  the  use  of  both,  and  ascertaining  their 
respective  jurisdiction  over  the  same.  For 
thirty  years  after  this  compact,  they  appear  to 
have  enjoyed  their  common  property  without 
dispute  or  collision.  When  the  Legislature  of 
either  State  passed  an  Act  affecting  it,  they  re- 
quested and  obtained  the  concurrence  and  con- 
sent of  the  other.  Their  first  dispute  was 
caused  by  ah  Act  of  New  Jersey,  passed  Feb- 
ruary 4,  1815,  authorizing  Goxe  and  others  to 
erect  a  wing  dam,  and  divert  the  water  for  the 
purpose  of  mills  and  other  machinery.  The 
consent  of  the  State  of  Pennsylvania  was  not 
requested;  it  therefore  called  forth  a  protest 
from  the  Legislature  of  that  State.  This  was 
followed  by  further  remonstrance  in  the  fol- 
lowing year.  A  proposition  was  made  to  sub- 
mit the  question  of  their  respective  rights  to 
the  Supreme  Court  of  the  United  States,  which 
was  rejected  by  New  Jersey.  After  numerous 
messages  and  remonstrances  between  the  gov- 
ernors and  Legislatures,  commissioners  were 
mutually  appointed  to  compromise  the  disputes. 
But  they  failed  to  bring  the  matter  to  an 
amicable  conclusion.  The  dispute  was  never 
settled,  and  the  wing  dam  remained  in  the  river. 

In  1824,  New  Jersey  passed  the  first  Act  for 
the  incorporation  of  the  Delaware  and  Raritan 
Canal  Company,  for  which  the  Company  gave 
a  bonus  of  $100,000.  This  act  requires  the 
consent  of  the  State  of  Pennsylvania;  and  on 
application  being  made  to  her  Legislature,  she 
clogged  her  consent  with  so  many  conditions, 
that  New  Jersey  refused  to  accept  her  terms, 
returned  the  bonus  to  the  Company;  and  so  the 
matter  ended  for  that  time. 

Both  parties  then  appointed  commissioners 
to  effect,  if  possible,  some  compact  or  arrange- 
ment by  which  each  State  should  be  authorized 
to  divert  so  much  water  as  would  be  necessary 
for  these  contemplated  canals.  After  protract- 
ed negotiations,  these  commissioners  finally  (in 
1834)  agreed  upon  terms,  but  the  compact  pro- 
posed by  them  was  never  ratified  by  either 
party. 

*In  the  meantime,  each  State  appro-  1*91 
priated  to  itself  as  much  of  the  waters  of  the 
river  as  suited  its  purpose.  In  1827  and  1828 
Pennsylvania  diverted  the  River  Lehigh,  a  con- 
fluent of  the  Delaware;  and  afterwards,  find- 
ing that  stream  insufficient,  took  additional 
feeders  for  her  canal,  out  of  the  main  stream 
of  the  Delaware.  On  the  4th  February,  1830,. 
the  Legislature  of  New  Jersey  passed  the  Act^ 
under  which  the  defendants  were  incorporated, 
and  in  pursuance  of  which  they  have  con- 
structed the  dam  and  feeder,  the  subject  of  the< 
present  suit. 

The  canals  in  both  States,  supplied  by  the 
river,  are  intimately  and  extensively  connected 
with  their  trade,  revenues  and  general  proper- 
ty— ^while  the  navigation  of  the  river  above- 
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tide  water,  and  the  rapids  at  Trenton,  is  of 
comparatively  trifling  importance,  being  used 
only  at  times  of  the  spring  freshets,  for  floating 
timber  down  the  stream,  when  the  artificial  di- 
versions do  not  affect  the  navigation.  The 
practical  benefits  resulting  to  both  parties,  from 
their  great  public  improvements,  appear  to  have 
convinced  them  that  further  negotiations,  com- 
plaints or  remonstrances,  would  be  useless  and 
unreasonable;  and  thus,  by  mutual  acquies- 
cence and  tacit  consent,  the  necessity  of  a 
more  formal  compact  has  been  superseded. 

The  law  of  Pennsylvania,  by  which  the  title 
and  rights  of  the  plaintiffs  must  be  tested,  dif- 
fers materially  from  that  of  England,  and  most 
of  the  other  States  of  the  Union.  As  regards 
her  large  fresh  water  rivers,  she  has  adopted 
the  principles  of  the  civil  law.  In  the  case  of 
Carson  v.  Blazer,  the  Supreme  Court  of  that 
State  decided,  that  the  large  rivers,  such  as  the 
Susquehanna  and  Delaware,  were  never  deemed 
subject  to  the  doctrines  of  the  common  law  of 
England,  applicable  to  fresh  water  streams,  but 
that  they  are  to  be  treated  as  navigable  rivers; 
that  the  grants  of  William  Penn,  the  propri- 
etary, never  extended  beyond  the  margin  of 
the  river,  which  belonged  to  the  public,  and 
that  the  riparian  owners  have  therefore  no  ex- 
clusive rights  to  the  soil  or  water  of  such  rivers 
ad  filum  medium  aqiise. 

In  Shrunk  v.  The  Schuylkill  Navigation  Com- 
pany, the  same  court  repeat  the  same  doctrine ; 
and  Chief  Justice  Tilghman,  ,in  delivering  the 
opinion  of  the  court,  observes:  "Care  seems 
to  have  been  taken,  from  the  beginning,  to 
preserve  the  waters  of  these  rivers  for  public 
uses,  both  of  fishery  and  navigation;  and  the 
wisdom  of  that  policy  is  now  more  striking 
than  ever,  from  the  ^eat  improvements  in 
navigation,  and  others  m  contemplation,  to  ef- 
fect which,  it  is  necessary  to  obstruct  the  flow 
of  the  water,  in  some  places,  and  in  others  to 
divert  its  course.  It  is  true  that  the  State 
would  have  had  a  right  to  do  these  things  for 
the  public  benefit,  even  if  the  rivers  had  been 
private  property;  but  then,  compensation  must 
92*]  have  been  made  to  the  *owners,  the 
amount  of  which  might  have  been  bo  enormous 
as  to  have  frustrated,  or  at  least  checked  these 
noble  undertakings." 

In  the  case  of  The  Monongahela  Navigation 
Company  v.  Coons,  the  defendant  had  erected 
his  mill  under  a  license  given  by  an  Act  of  the 
Legislature  (in  1803)  to  riparian  owners  to 
erect  dams  of  a  particular  structiu'e,  "provided 
they  did  not  impede  the  navigation,**  etc.  The 
Monongahela  Navigation  Company,  in  pursu- 
ance of  a  charter  granted  them  by  the  State, 
had  erected  a  dam  in  the  Monongahela,  which 
flowed  back  the  water  on  the  plaintiffs  mill,  in 
the  Youghiogany,  and  greatly  injured  it.  And 
it  was  adjudged  by  the  court,  that  the  com- 
pany were  not  liable  for  the  consequential  in- 
jury thus  inflicted.  The  court,  speaking  of  the 
rights  of  plaintiff,  consequent  on  the  license 
granted  by  the  Act  (of  1803),  observe:  "That 
Statute  gave  riparian  owners  liberty  to  erect 
dams  of  a  particular  structure,  on  navigable 
streams,  without  being  indictable  for  a  nui- 
sance, and  their  exercise  of  it  was,  consequent- 
ly, to  be  attended  with  expense  and  labor.  But 
was  this  liberty  to  be  perpetual,  and  forever  tie 
up  the  power  of  the  State?  Or,  is  not  the  con- 
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I  trary  to  be  inferred,  from  the  nature  of  the  li- 
cense? So  far  was  the  Legislature  from  seem- 
ing to  abate  one  jot  of  the  State's  control,  that 
it  barely  agreed  not  to  prefer  an  indictment  for 
a  nuisance,  except  on  tne  report  of  viewers  to 
the  Quarter  Sessions.  But  the  remission  of  a 
penalty  is  not  a  charter,  and  the  alleged  grant 
was  nothing  more  than  a  mitigation  of  the 
penal  law." 

The  case  of  the  Susquehanna  Canal  Com- 
pany V.  Wright  confirms  the  preceding  views. 
and  decides,  *'that  the  State  is  never  presumed 
to  have  parted  with  one  of  its  franchises  in  the 
absence  of  conclusive  proof  of  such  an  inten- 
tion. Hence  a  license,  accorded  by  a  public 
law  to  a  riparian  owner,  to  erect  a  dam  on  the 
Susquehanna  River,  and  conduct  the  water 
upon  his  land  for  his  own  private  purposes,  is 
subject  to  any  future  provision  whidi  the  State 
may  make  with  regard  to  the  navigation  of  the 
river.  And  if  the  State  authorize  a  company 
to  construct  a  canal  which  impairs  the  rights  of 
such  riparian  owner,  he  is  not  entitled  to  re- 
cover damages  from  the  company.  In  that 
case,  Wright  had  erected  valuable  mills,  under 
a  license  granted  to  him  by  the  Legislature;  but 
the  court  say:  "He  was  botmd  to  know  that 
the  State  had  power  to  revoke  its  license  when- 
ever the  paramount  interests  of  the  public 
should  require  it.  And,  in  this  respect,  a  grant 
by  a  public  agent  of  limited  powers,  and  ^und 
not  to  throw  away  the  interests  confided  to  it, 
is  different  from  a  grant  by  an  individual  who 
is  master  of  the  subject.  To  revoke  the  latter, 
after  an  expenditure  in  the  prosecution  of  it, 
would  be  a  fraud.  But  he  who  accepts  a 
'license  from  the  Legislature,  knowing  [*9S 
that  he  is  dealing  with  an  agent  bound  by  duty 
not  to  impair  public  rights,  does  so  at  his  risk ; 
and  a  voluntary  expenditure  on  the  foot  of  it, 
gives  him  no  claim  to  compensation." 

The  principles  asserted  and  established  by 
these  cases,  are,  perhaps,  somewhat  peculiar, 
but,  as  they  affect  rights  to  real  property  in  the 
State  of  Pennsylvania,  they  must  be  treated  as 
binding  precedents  in  this  court.  It  is  clear, 
also,  from  the  application  of  these  principles  to 
the  construction  of  the  proviso  under  consider- 
ation, that  it  cannot  be  construed  as  a  grant  of 
the  waters  of  a  public  river  for  private  use,  or 
a  fee-simple  estate  in  the  uaufruct  of  them, 
"without  diminution  or  alteration."  It  con- 
tains no  direct  words  of  grant,  which  would 
operate  by  way  of  estoppel  upon  the  grantor. 
The  dam  of  Adam  Hoops  was  a  nuisance  when 
it  was  made;  but  as  it  did  little  injury  to  the 
navigation,  the  commissioners,  who  were  com- 
manded to  prostrate  other  nuisances,  were  en- 
joined to  tolerate  this.  The  mills  of  Hoops 
had  not  been  erected  on  the  faith  of  a  legisla- 
tive license,  as  in  cases  we  have  quoted,  and  a 
total  revocation  of  it  would  not  be  chargeable 
with  the  apparent  hardship  and  injustice  which 
might  be  imputed  to  it  in  those  cases.  His  dam 
continues  to  be  tolerated,  and  the  license  of  di- 
verting the  water  to  his  mills  is  still  enjoyed, 
subject  to  occasional  diminution  from  the  exer- 
cise of  the  superior  right  of  the  sovereign.  His 
interest  in  the  water  may  be  said  to  resemble  a 
right  of  common,  which  by  custom  is  subserv- 
ient to  the  right  of  the  lord  of  the  soil ;  so  that 
the  lord  may  dig  clay-pits,  or  empower  others 
to  do  so,  without   leaving  sufificient   herbage 
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on  the  common.     Bateson  y.  Green,  5  T.  B. 
411. 

Nor  can  the  plaintiff  claim  by  prescription 
against  the  public  for  more  than  the  Act  con- 
fers on  him,  which  is  at  best  impunity  for  a 
nuisance.  His  license,  or  rather  toleration, 
gives  him  a  good  title  to  keep  up  his  dam  and 
use  the  waters  of  the  river,  as  against  every- 
one but  the  sovereign,  and  those  diverting  them 
by  public  authority  for  public  uses. 

It  is  true  that  the  plaintiff's  declaration  in 
this  case  alleges  that  the  waters  diverted  by 
defendants'  dun  and  canal  are  used  for  the  pur- 
pose  of  mills,  and  for  private  emolument,  but 
ma  it  is  not  alleged  or  pretended  that  defend- 
ants have  taken  more  water  than  was  necessary 
for  the  canal,  or  have  constructed  a  canal  of 
greater  dimensions  than  they  were  authorized 
and  obliged  by  the  charter  to  make;  this  sec- 
ondary use  must  be  considered  as  merely  inci- 
dental to  the  main  object  of  their  charter.  We 
do  not,  therefore,  consider  the  question  before 
us,  whether  the  plaintiff  might  not  recover 
damages  against  an  individual  or  private  cor- 
poration, diverting  the  water  of  this  river 
•4*]  'to  their  injury,  for  the  purpose  of  pri- 
vate emolument  only,  with  or  without  license 
or  auth<Mrity  of  either  of  its  sovereign  owners. 
The  ease  before  us  requires  us  only  to  decide, 
that  by  the  laws  of  Pennsylvania,  the  Biver 
Delaware  is  a  public,  navigable  river,  held  by 
its  joint  sovereigns,  in  trust,  for  the  public; 
that  riparian  owners  of  land  have  no  title  to 
the  river,  or  any  right  to  divert  its  waters,  un- 
less by  license  from  the  State.  That  such 
license  is  revocable,  and  in  subjection  to  the 
superior  right  of  the  State,  to  divert  the  water 
for  public  improvements. 

It  follows,  necessarily,  from  these  conclu- 
sions, that,  whether  the  State  of  Pennsylvania 
claim  the  whole  river  or  acknowledge  the  State 
of  New  Jersey  as  tenant  in  common,  and  pos- 
sessing equal  rights  with  herself;  and  whether 
either  State,  without  *  consent  of  the  other, 
has  or  has  not  a  right  to  divert  the  stream,-  it 
will  not  alter  or  enlarge  the  plaintiff's  rights. 
Being  a  mere  tenant  at  sufferance  to  both,  as 
regards  the  usufruct  of  the  water,  he  is  not 
in  a  condition  to  question  the  relative  rights  of 
his  superiors.  If  Pennsylvania  chooses  to  ac- 
quiesce in  this  partition  of  the  waters,  for  great 
public  improvements,  or  is  estopped  to  com- 
plain by  her  own  acts,  tlie  plaintiff  cannot  com- 
plain, or  call  upon  this  court  to  decide  ques- 
tions between  the  two  States,  which  neither  of 
them  sees  fit  to  raise.  By  the  law  of  his  own 
State,  the  plaintiff  has  no  remedy  against  a  cor- 
poration authorized  to  take  the  whole  river  for 
the  purpose  of  canals  or  improving  the  naviga- 
tion ;  and  his  tenure  and  rights  are  the  same  as 
regards  both  the  States. 

With  these  views,  it  will  be  unnecessary  to 
inquire  whether  the  compact  of  1783,  between 
Pennsylvania  and  New  Jersey,  operated  as  a 
rerocation  of  the  license  or  toleration  implied 
from  the  proviso  of  the  Golonial  Acts  of  1771, 
as  that  question  can  arise  only  in  case  the 
plaintiff's  dam  be  indicted  as  a  public  nuisance. 

Nor  is  it  necessary  to  pass  any  opinion  on 
die  question  of  the  respective  rights  of  either 
of  these  eo-terminous  States  to  whom  this  river 
belongs,  to  divert  its  waters,  without  the  con- 
sent of  the  other. 
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The  question  raised  is  not  without  its  diffi- 
culties; but  being  bound  to  resolve  it  by  the 
peculiar  laws  of  Pennsylvania,  as  interpreted 
by  her  own  courts,  we  cannot  say  that  the 
court  below  has  erred  in  its  exposition  of  them, 
and  therefore  affirm  the  judgment. 

Messrs.  Justices  McLean  and  Daniel  dis- 
sented. 

Mr.  Justice  Catron  gave  a  separate  opinion; 
and  Mr.  Justice  Curtis  dissented  from  the  judg- 
ment of  the  court,  on  the  merits,  but  not  from 
its  entertaining  jurisdiction. 

•The  foUowmg  are  the  opinions  of  [*95 
Messrs.  Justices  Catron  and  Daniel: 

Mr.  Justice  Catron: 

My  opinion  is,  and  long  has  been,  that  the 
mayor  aAd  aldermen  of  a  city  corporation,  or 
the  president  and  directors  of  a  bank,  or  the 
president  and  directors  of  a  railroad  compdny 
(and  of  other  similar  corporations),  are  the 
true  parties  that  sue  and  are  sued  as  trustees 
and  representatives  of  the  constantly  changing 
stockholders.  These  are  not  known  to  the  pub- 
lic, and  not  suable  in  practice,  by  service  of 
personal  notice  on  them  respectively,  such  as 
the  laws  of  the  United  States  require.  If  the 
president  and  directors  are  citizens  of  the  state 
where  the  corporation  was  created,  and  the 
other  party  to  the  suit  is  a  citizen  of  a  different 
state,  or  a  subject  or  citizen  of  a  foreign  gov- 
ernment, then  the  courts  of  the  United  States 
can  exercise  jurisdiction  under  the  third  arti- 
cle of  the  Constitution.  In  this  sense  I  under- 
stood Letson's  case,  and  assented  to  it  when 
the  decision  was  made;  and  so  it  is  understood 
now. 

If  all  the  real  defendants  are  not  within  the 
jurisdiction  of  the  court,  because  some  of  the 
directors  reside  beyond  it,  then  the  Act  of  Feb- 
ruary 28,  1843,  allows  the  suit  to  proceed,  re- 
gardless of  this  fact,  for  the  reasons  stated  in 
Letson's  case.    2  How.  497. 

If  the  United  States  Courts  could  be  ousted 
of  jurisdiction,  and  citizens  of  other  states  and 
subjects  of  foreign  countries  be  forced  into  the 
state  courts,  without  the  power  of  election, 
they  would  often  be  deprived,  in  great  cases, 
of  all  benefit  contemplated  by  the  Constitution; 
and  in  many  cases,  be  compelled  to  submit 
their  rights  to  judges  and  juries  who  are  in- 
habitants of  the  cities  where  the  suit  must  be 
tried,  and  to  contend  with  powerful  corpora- 
tions, in  local  courts,  where  the  chances  of 
impartial  justice  would  be  greatly  against 
them ;  and  where  no  prudent  man  would  engage 
with  such  an  antagonist,  if  he  could  help  it. 
State  laws,  by  combining  large  masses  of  men 
under  a  corporate  name,  cannot  repeal  the 
Constitution;  all  corporations  must  haVe  trus- 
tees and  representatives,  who  are  usually  cit- 
izens of  the  state  where  the  corporation  is 
created ;  and  these  citizens  can  be  sued,  and  the 
corporate  property  charged  by  the  suit;  nor 
can  the  courts  allow  the  constitutional  se- 
curity to  be  evaded  by  unnecessary  refinements, 
without  inflicting  a  deep  injury  on  the  insti- 
tutions of  the  country. 

Mr.  Justice  Daniel: 

In  the  opinion  of  the  court,  just  announced 
in  this  cause,  I  am  unable  to  concur. 
Were  the  relative  rights  and  interests  of  the 
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96*]  parties  to  this  'controversy  believed  to 
be  regfularly  before  this  court,  I  should  have 
coincided  in  the  conclusions  of  the  majority; 
for  the  reason  that  all  that  is  disclosed  by  the 
record,  either  of  the  traditions  or  the  legisla- 
tion of  the  States  of  Pennsylvania  and  New 
Jersey,  shows  an  equal  right  of  claim  on 
the  part  of  either  of  those  States  to  the  River 
Delaware,  and  to  the  uses  to  which  the  waters 
of  that  river  might  be  applied.  From  such  an 
equality  in  each  of  those  States,  it  would  seem 
regularly  to  follow,  that  no  use  or  enjoyment 
of  the  waters  of  that  river  could  be  invested  in 
the  grantees  of  one  of  them,  to  the  exclusion 
of  the  like  use  and  enjoyment  by  the  grantees 
of  the  other.  The  permission,  therefore,  from 
Pennsylvania  to  Adam  Hoops,  or  his  assignees, 
to  apply  the  waters  of  the  Delaware  in  the 
working  of  his  mill,  whatever  estate  or  interest 
it  might  invest  in  such  grantee,  as  against 
Pennsylvania,  could  never  deprive  the  State 
of  New  Jersey  of^her  equal  privilege  of  apply- 
ing the  waters  of  the  same  river,  either  direct- 
ly, in  her  corporate  capacity,  or  through  her 
grantee,  the  Delaware  and  Raritan  Canal  Com- 
pany. My  disagreement  with  my  brethren  in 
this  case  has  its  foundation  in  a  reason  wholly 
disconnected  with  the  merits  of  the  parties. 
It  is  deducible  from  my  conviction  of  the  ab- 
sence of  authority,  either  here  or  in  the  Circuit 
Court,  to  adjudicate  this  cause;  and  that  it 
should  therefore  have  been  remanded,  with 
directions  for  its  dismission,  for  want  of  juris- 
diction. 

The  record  discloses  the  fact,  that  the  party 
defendant  in  the  Circuit  Court,  and  the  appel- 
lee before  this  court,  is  a  Corporation,  styled 
in  the  declaration,  ''a  Corporation  created  by 
the  State  of  New  Jersey."  It  is  important  that 
the  style  and  character  of  this  party  litigant, 
as  well  as  the  source  and  manner  of  its  exist- 
ence be  borne  in  mind,  as  both  are  deemed  ma- 
terial in  considering  the  question  of  the  juris- 
diction of  this  court,  and  of  the  Circuit  Court. 
It  is  important,  too,  to  be  remembered,  that 
the  question  here  raised  stands  wholly  unaffect- 
ed by  any  legislation,  competent  or  incompe- 
tent, which  may  have  been  attempted  in  the 
organization  of  the  courts  of  the  United  States ; 
but  depends  exclusively  upon  the  construction 
of  the  2d  section  of  the  3d  article  of  the  Con- 
stitution, which  defines  the  judicial  power  of 
the  United  States;  first,  with  respect  to  the 
subjects  embraced  within  that  power;  and  sec- 
ond, with  respect  to  those  whose  character  may 
give  them  access,  as  parties,  to  the  courts  of 
the  United  States.  In  the  second  branch  of 
this  definition,  we  find  the  following  enumera- 
tion, as  descriptive  of  those  whose  position,  as 
parties,  will  authorize  their  pleading  or  being 
impleaded  in  those  courts;  and  this  position  is 
limited  to  "controversies  to  which  the  United 
•  7*]  States  are  a  party;  controversies  •be- 
tween two  or  more  states — ^between  citizens  of 
different  states — between  citizens  of  the  same 
state,  claiming  lands  under  grants  of  different 
states — and  fttween  the  citizens  of  a  state 
and  foreign  citizens  or  subjects.^' 

Now,  it  has  not  been,  and  will  not  be,  pre- 
tended, that  this  Corporation  can,  in  any  sense, 
be  identified  with  the  United  States,  or  is  en- 
dowed with  the  privileges  of  the  latter;  or  if  it 
could  be,  it  would  clearly  be  exempted  from  all 
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liability  to  be  sued  in  the  federal  oourts.  Nor 
is  it  pretended  that  this  Corporation  is  a  state 
of  this  Union;  nor,  being  created  by,  and  situ- 
ated within  the  State  of  New  Jersey,  can  it  be 
held  to  be  the  citizen  or  subject  of  a  foreign 
state.  It  must  be,  then^  tmder  that  part  of  the 
enumeration  in  the  article  quoted,  which  gives 
to  the  courts  of  the  United  States  jurisdiction 
in  controversies  between  citizens  of  different 
states,  that  either  the  Circuit  Court  or  this 
court  can  take  co^izance  of  the  Corporation 
as  a  party;  and  this  is,  in  truth,  the  sole  fuui:- 
dation  on  which  that  cognizance  has  been  as- 
sumed or  is  attempted  to  be  maintained.  The 
proposition,  then,  on  which  the  authority  of  the 
Circuit  Court  and  of  this  tribunal  is  based,  is 
this:  The  Delaware  and  Raritan  Canal  Com- 
pany is  either  a  citizen  of  the  United  States,  or 
it  is  a  citizen  of  the  State  of  New  Jersey.  This 
proposition,  startling  as  its  terms  may  appear, 
either  to  the  legal  or  political  apprehension,  is 
undeniably  the  basis  of  the  jurisdiction  asserted 
in  this  case,  and  in  all  others  of  a  similar  char- 
acter, and  must  be  established,  or  that  juris- 
diction wholly  fails.  Let  this  proposition  be 
examined  a  little  more  closely. 

The  term  "citizen"  will  be  found  rarely  oc- 
curring in  the  writers  upon  English  law;  those 
writers  almost  universally  adopting,  as  descrip- 
tive of  those  possessing  rights  or  sustaining  ob- 
ligations, political  or  social,  the  term  "subject" 
as  more  suited  to  their  peculiar  local  institu- 
tions. But  in  the  writers  of  other  nations, 
and  under  systems  of  polity  deemed  less  liberal 
than  that  of  England,  we  find  the  term  "Cit- 
izen" familiarly  reviving,  and  the  character  and 
the  rights  and  duties  that  term  implies,  par- 
ticularlv  defined.  Thus,  Vattel,  in  his  4th  book, 
has  a  chapter  (cap.  6th),  the  title  of  which  is: 
"The  concern  a  nation  may  have  in  the  actions 
of  her  citizens."  A  few  words  from  the  text 
of  that  chapter  will  show  the  apprehension  of 
this  author  in  relation  to  this  term.  "Private 
persons,"  says  he,  "who  are  members  of  one 
nation,  may  offend  and  ill-treat  the  citizens  of 
another;  it  remains  for  us  to  examine  what 
share  a  state  may  have  in  the  actions  of  her  cit- 
izens, and  what  are  the  rights  and  obligations 
of  sovereigns  in  that  respect."  And  again: 
"Whoever  uses  a  citizen  ill,  indirectly  offends 
the  state,  which  is  bound  to  protect  this  cit- 
zen."  The  meaning  of  the  term  "citizen" 
*or  "subject,"  in  the  apprehension  of  [*98 
English  jurists,  as  indicating  persons  in  their 
natural  character,  in  contradistinction  to  arti- 
ficial or  fictitious  persons  created  by  law,  is  fur- 
ther elucidated  by  those  jurists,  in  their  trea- 
tises upon  the  origin  and  capacities  and  objects 
of  those  artificial  persons  designated  by  the 
name  of  corporations.  Thus,  Mr.  Justice  Black - 
stone,  in  the  18th  chapter  of  his  1st  volume, 
holds  this  language:  "We  have  hitherto  con- 
sidered persons  in  their  natural  capacities,  and 
have  treated  of  their  rights  and  duties.  But,  as 
all  personal  rights  die  with  the  person;  and,  as 
the  necessary  forms  of  investing  a  series  of  in- 
dividuals, one  after  another,  with  the  same  iden- 
tical rights,  would  be  inconvenient,  if  not  im- 
practicable; it  has  been  found  necessary,  when 
it  is  for  the  advantage  of  the  public  to  have 
any  particular  rights  kept  on  foot  and  con- 
tinued, to  constitute  artificial  persons,  who 
maintain  a  perpetual  succession,  and  enjoy  a 
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of  legal  immortality.    These  artificial  per- 
sons are  called  corporations." 

This  same  distinguished  writer,  in  the  first 
book  of  his  Commentaries,  p.  123,  says:  **The 
rights  of  persons  are  such  as  concern  and  are 
annexed  to  the  persons  of  men,  and  when  the 
person  to  whom  they  are  due  is  regarded,  are 
called  simply  rights;  but  when  we  consider  the 
person  from  whom  they  are  due,  they  are  then 
denominated,  duties."  And  again,  cap.  10th 
of  the  same  book,  treating  of  the  People,  he 
says:  "The  people  are  either  aliens,  that  is,  born 
out  of  the  dominions  or  allegiance  of  the  crown, 
or  natives,  that  is,  such  as  are  bom  within  it." 
Under  our  own  systems  of  polity,  the  term, 
''citizen,"  implying  the  same  or  similar  relations 
to  the  government  and  to  society  which  apper- 
tain to  the  term  "subject"  in  England,  is  famil- 
iar to  all.  Under  either  system,  the  term  used 
is  designed  to  apply  to  man  in  his  individual 
character,  and  to  his  natural  capacities;  to  a 
being,  or  agent,  possessing  social  and  political 
righU,  and  sustaining  social,  political  and  moral 
obligations.  It  is  in  this  acceptation  only, 
therefore,  that  the  term  "citizen"  in  the  article 
of  the  Constitution  can  be  received  and  under- 
fltood.  When  distributing  the  judicial  power, 
that  article  extends  it  to  controversies  between 
citizens  of  different  states.  This  must  mean 
the  natural  physical  beings  composing  those 
separate  communities,  and  can  by  no  violence 
of  interpretation  be  made  to  signify  artificial, 
incorporeal,  theoretical,  and  invisible  creations. 
A.  corporation,  therefore,  being  not  a  natural 
person,  but  a  mere  creature  of  the  mind,  invis- 
ible and  intangible,  cannot  be  a  citizen  of  a 
atate,  or  of  the  United  States,  and  cannot  fall 
within  the  terms  or  the  power  of  the  above- 
mentioned  article,  and  can  therefore  neither 
plead  nor  be  impleaded  in  the  courts  of  the 
United  States.  Against  this  position  it  may  be 
99*]  urged,  that  the  *con verse  thereof  has  been 
ruled  by  this  court,  and  that  this  matter  is  no 
longer  open  for  question.  In  answer  to  such 
an  argument,  I  would  reply,  that  this  is  a  mat- 
ter inyolvinff  a  construction  of  the  Constitution, 
and  that  wherever  the  construction  or  the  in- 
tegrity of  that  sacred  instrument  is  involved,  I 
can  hold  myself  trammelled  by  no  precedent  or 
number  of  precedents.  That  instrument  is 
above  all  precedents;  and  its  integrity  every- 
one is  bound  to  vindicate  against  any  number 
of  precedents,  if  believed  to  trench  upon  its 
supremacy.  Let  us  examine  into  what  this 
court  has  propounded  in  reference  to  its  juris- 
diction in  cases  in  which  corporations  have 
been  parties;  and  endeavor  to  ascertain  the  in- 
fluence that  may  be  claimed  for  what  they 
have  heretofore  ruled  in  support  of  such  juris- 
diction. The  first  instance  in  which  this  ques- 
tion was  brought  directly  before  this  court,  was 
that  of  The  Bank  of  the  United  States  v.  Dev- 
eaux,  5  Cranch,  61.  An  examination  of  this 
case  will  present  a  striking  instance  of  the  er- 
ror into  which  the  strongest  minds  may  be  led, 
-whenever  they  shall  depart  from  the  plain,  com- 
mon acceptation  of  terms,  or  from  well-ascer- 
tained truths,  for  the  attainment  of  conclusions, 
which  the  subtlest  ingenuity  is  incompetent  to 
sustain.  This  criticism  upon  the  decision  in  the 
case  of  The  Bank  v.  Deveaux,  may  perhaps  be 
shielded  from  the  charge  of  presumptuousness, 
by  a  subsequent  decision  of  this  court,  hereafter 
14  Ii.  ecL 


to  be  mentioned.  In  the  former  case,  the  Bank 
of  the  United  States,  a  Corporation  created  by 
Congress,  was  the  party  plaintiff,  and  upon  the 
question  of  the  capacity  of  such  a  party  to  sue 
in  the  courts  of  the  United  States,  this  eourt 
said,  in  reference  to  that  question,  "The  juris- 
diction of  this  court  being  limited,  so  far  as  re- 
spects the  character  of  the  parties  in  this  par- 
ticular  case,  to  controversies  between  citizens 
of  different  states,  both  parties  must  be  citizens^ 
to  come  within  the  description.  That  invisible, 
intangible  and  artificial  being,  that  mere  legal 
entity,  a  corporation  aggregate,  is  certainly  not 
a  citizen,  and  consequently  cannot  sue  or  be 
sued  in  the  courts  of  the  United  States,  unless 
the  rights  of  the  members  in  this  respect  can  be 
exercised  in  their  corporate  name.  If  the  cor- 
poration be  considered  as  a  mere  faculty,  and 
not  as  a  company  of  individuals,  who,  in  trans- 
acting their  business,  may  use  a  legal  name, 
they  must  be  excluded  from  the  courts  of  the 
Union."  The  court  having  shown  the  necessity 
for  citizenship  in  both  parties,  in  order  to  give 
jurisdiction;  having  shown  further,  from  the 
nature  of  corporations,  their  absolute  incom- 
patibility with  citizenship,  attempts  some  qual- 
ification of  these  indisputable  and  clearly  stated 
positions,  which,  if  intelligible  at  all,  must  be 
taken  as  wholly  subversive  of  the  positions  so 
laid  down.  After  stating  the  requisite  of  cit- 
izenship, and  showing  that  a  corporation  cannot 
*be  a  citizen,  "and  consequently  that  [*100 
it  cannot  sue  or  be  sued  in  the  courts  of  the 
United  States,"  the  court  goes  on  to  add,  "un-* 
less  the  rights  of  the  members  can  be  exercised 
in  their  corporate  name."  Now,  it  is  submitted 
that  it  is  in  this  mode  only,  viz.:  in  their  cor- 
porate name,  that  the  rights  of  the  members 
can  be  exercised;  that  it  is  this  which  consti- 
tutes the  character,  and  being,  and  functions  of 
a  corporation.  If  it  is  meant  beyond  this,  that 
each  member,  or  the  separate  members,  or  a 
portion  of  them,  can  take  to  themselves  the 
character  and  functions  of  the  aggregate  and 
merely  legal  being,  then  the  corporation  would 
be  dissolved;  its  unity  and  perpetuity,  the  es- 
sential features  of  its  nature,  and  the  great  ob- 
jects of  its  existence,  would  be  at  an  end.  It 
would  present  the  anomaly  of  a  being  exist- 
ing ana  not  existing  at  the  same  time.  This 
strange  and  obscure  qualification,  attempted 
by  the  court,  of  the  clear,  legal  principles  pre- 
viously announced  by  them,  forms  the  mtroduc- 
tion  to,  and  apology  for,  the  proceeding,  adnnt- 
ed  by  them,  by  which  they  undertook  to  adju- 
dicate upon  the  rights  of  the  corporation, 
tirough  the  supposed  citizenship  of  the  individ- 
uals interested  m  that  corporation.  They  as- 
sert the  power  to  look  beyond  the  corporation, 
to  presume  or  to  ascertain  the  residence  of  the 
individuals  composing  it,  and  to  model  their  de- 
cision upon  that  foundation.  In  other  words, 
the  afiirm  that  in  an  action  at  law,  the  purely 
legal  rights,  asserted  by  one  of  the  parties  upon 
the  record,  may  be  maintained  by  showing  or 
presuming  that  these  rights  are  vested  in  some 
other  person  who  is  no  party  to  the  controversy 
before  them. 

Thus  stood  the  decision  of  The  Bank  of  the 
United  States  v.  Deveaux,  wholly  irreconcilable 
with  correct  definition,  and  a  puzzle  to  profes- 
sional apprehension,  until  it  was  encountered 
by  this  court,  in  the  decision  of  The  Louisville 
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and  Cincinnati  Railroad  Company  v.  Letson, 
reported  in  2  Howard,  497.  In  the  latter  de- 
cision, the  court,  unable  to  untie  the  judicial 
entanglement  of  the  Bank  of  Deveaux,  seem 
to  have  applied  to  it  the  sword  of  the  con- 
queror; but,  unfortunately,  in  the  blow  they 
have  dealt  at  the  ligature  which  perplexed 
them,  they  have  severed  a  portion  of  the  temple 
itself.  They  have  not  only  contravened  all  the 
known  definitions  and  adjudications  with  re- 
spect to  the  nature  of  corporations,  but  they 
have  repudiated  the  doctrines  of  the  civilians 
as  to  what  is  imported  by  the  term  '^subject'-  or 
''citizen,"  and  repealed,  at  the  same  time,  that 
restriction  in  the  Constitution  which  limited  the 
jurisdiction  of  the  courts  of  the  United  States 
to  controversies  between  "citizens  of  difTerent 
states."  They  have  asserted  that,  "a  corpora- 
tion created  by,  and  transacting  business  in  a 
state,  is  to  be  deemed  an  inhabitant  of  the  state, 
101*]  capable  of  being  treated  *a8  a  citizen, 
for  all  the  purposes  of  suing  and  being  sued, 
and  tha^  an  avernlent  of  the  facts  of  its  crea- 
tion, and  the  place  of  transacting  its  business, 
is  sufficient  to  give  the  circuit  courts  jurisdic- 
tion." 

The  first  thing  which  strikes  attention,  in 
the  position  thus  affirmed,  is  the  want  of  pre- 
cision and  perspicuity  in  its  terms.  The  court 
affirm  that  a  corporation  created  by,  and  trans- 
acting business  within  a  state,  is  to  be  deemed 
an  inhabitant  of  that  state.  But  the  article  of 
the  Constitution  does  riot  make  inhabitants  a 
requisite  of  the  condition  of  suing  or  being  sued; 
that  requisite  is  citizenship.  Moreover,  al- 
though citizenship  implies  the  right  of  residence, 
the  latter  by  no  means  implies  citizenship. 
Again,  it  is  said  that  these  corporations  may 
be  treated  as  citizens,  for  the  purpose  of  suing 
or  being  sued.  £2ven  if  the  distinction  here 
attempted  were  comprehensible,  it  would  be  a 
sufficient  reply  to  it,  that  the  Constitution 
does  not  provide  that  those  who  may  be  treated 
as  citizens,  may  sue  or  be  sued,  but  that  the 
jurisdiction  shall  be  limited  to  citizens  only; 
citizens  in  right  and  in  fact.  The  distinction 
attempted  seems  to  be  without  meaning,  for 
the  Constitution  or  the  laws  nowhere  define 
such  a  being  as  a  quasi  citizen,  to  be  called  in- 
to existence  for  particular  purposes;  a  being 
without  any  of  the  attributes  of  citizenship, 
but  the  one  for  which  he  may  be  temporarily 
and  arbitrarily  created,  and  to  be  dismissed 
from  existence  the  moment  the  particular  pur- 

fioses  of  his  creation  shall  have  been  answered, 
n  a  political,  or  legal  sense,  none  can  be  treat- 
ed or  dealt  with  by  the  government  as  citizens, 
but  those  who  are  citizens  in  reality.  It 
would  follow,  then,  by  necessary  induction, 
from  the  argument  of  the  court,  that  as  a 
corporation  must  be  treated  as  a  citizen,  it 
must  be  so  treated  to  all  intents  and  purposes, 
because  it  is  a  citizen.  Each  citizen  (if  not 
under  old  governments)  certainly  does,  under 
our  system  of  polity,  possess  the  same  rights 
and  faculties,  and  sustain  the  same  obli- 
gations, political,  social  and  moral,  which  ap- 
pertain to  each  of  his  fellow  citizens.  As  a 
citizen,  then,  of  a  state,  or  of  the  United  States, 
a  corporation  would  be  eligible  to  the  state  or 
federal  Legislatures;  and  if  created  by  either 
the  state  or  federal  governments,  might,  as  a 
native -bom  citizen,  aspire  to  the  office  of  Presi- 
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dent  of  the  United  States — or  to  the  command 
of  armies,  or  fleets,  in  which  last  example,  so 
far  as  the  character  of  the  commander  would 
form  a  part  of  it,  we  should  have  the  poetical 
romance  of  the  spectre  ship  realized  in  our  Re- 
public. And  should  this  incorporeal  and  invis- 
ible commander  not  acquit  himself  in  color  or 
in  conduct,  we  might  see  him,  provided  his 
arrest  were  practicable,  sent  to  answer  his  de- 
linquencies before  a  court-martial,  and  subject- 
ed to  the  penalties  *of  the  articles  of  [*102 
war.  Sir  Edward  Coke  has  declared,  that  a 
corporaticm  cannot  commit  treason,  felony,  or 
other  crime;  neither  is  it  capable  of  suffering  a 
traitor's  or  felon's  punishment;  for  it  is  not 
liable  to  corporeal  penalties — that  it  can  per- 
form no  personal  duties,  for  it  cannot  take  an 
oath  for  the  due  execution  of  an  office;  neither 
can  it  be  arrested  or  committed  to  prison,  for 
its  existence  being  ideal,  no  man  can  arrest  it; 
neither  can  it  be  excommunicated,  for  it  has  no 
soul.  But  these  doctrines  of  Lord  Coke  were 
founded  on  an  apprehension  of  the  law  now^ 
treated  as  antiquated  and  obsolete.  His  Lord- 
ship did  not  anticipate  an  improvement  by 
which  a  corporation  could  be  transformed  into 
a  citizen,  and  by  that  transformation  be  given 
a  physical  existence,  and  endowed  with  soul 
and  body  too.  The  incongruities  here  attempt- 
ed to  be  shown  as  necessarily  deducible  from 
the  decisions  of  the  cases  of  The  Bank  of  the 
United  States  v.  Deveaux,  and  of  The  Cincin- 
nati and  Louisville  Railroad  Company  y.  Let- 
son,  afford  some  illustration  of  the  effects 
which  must  ever  follow  a  departure  from  the 
settled  principles  of  the  law.  These  principles 
are  always  traceable  to  a  wise  and  deeply 
founded  experience;  they  are,  therefore,  ever 
consentaneous,  and  in  harmony  with  them- 
selves and  with  reason;  and  whenever  aban- 
doned as  guides  to  the  judicial  course,  the 
aberration  must  lead  to  bewildering  uncertain- 
ty and  confusion.  Conducted  by  these  princi- 
ples, consecrated  both  by  time  and  the  obedi- 
ence of  sages,  I  am  brought  to  the  following 
conclusions:  Ist.  That  by  no  sound  or  reason- 
able interpretation  can  a  corporation — a  mere 
faculty  in  law — be  transformed  into  a  citizen, 
or  treated  as  a  citizen.  2d.  That  the  second 
section  of  the  third  article  of  the  Constitution^ 
investing  the  courts  of  the  United  States  with 
jurisdiction  in  controversies  between  citizens 
of  different  states,  cannot  be  made  to  embrace 
controversies  to  which  corporations  and  not 
citizens  are  parties;  and  that  the  assumption, 
by  these  courts,  of  jurisdiction  in  such  cases, 
must  involve  a  palpable  infraction  of  the  arti- 
cle and  section  just  referred  to.  3d.  That  in 
the  cause  before  us,  the  party  defendant  in 
the  Circuit  Court  having  oeen  a  Corporation 
aggregate^  created  by  the  State  of  New  Jer- 
sey, the  Circuit  Court  could  not  properly  take 
cognizance  thereof;  and  therefore,  this  cause 
should  be  remanded  to  the  Circuit  Court,  with 
directions  that  it  be  dismissed  for  the  want 
of  jurisdiction. 

OBDEB. 

This  cause  came  on  to  be  heard  on  the  tran* 
script  of  the  record  from  the  Circuit  Court 
of  the  United  States  for  the  District  of 
•New  Jersey,  and  was  argued  by  [•I OS 
coimsel;   on  consideration   whereof,  it  is  now 
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here  ordered  and  adjudged  by  this  court,  that 
the  judgment  of  the  said  Circuit  Court  in  this 
cause  be,  and  the  same  is  hereby  affirmed,  with 
costs. 

Aflfg— 1  Wall.  Jr.  275. 


In-re  THOMAS  KAINE,  An  Alleged  Fugitive 
from  Great  Britain. 

Extradition — ^Treaty  with  Great  Britain — Writ 
of  habeas  corpus  and  certiorari  to  bring  up 
prisoner  and  record  of  circuit  court  refused — 
bivided  court — Power  of  single  judge  in  vaca- 
tion. 

trader  the  tenth  article  of  the  Treaty  of  1842,  be- 
tween the  United  States  and  Great  Britain,  a  war- 
runt  was  issued  by  a  commissioner,  at  the  instance 
of  the  British  Consul,  for  the  apprehension  of  a 
person  who,  it  was  alleged,  had  committed  an  as- 
sanltf  with  Intent  to  murder,  In  Ireland. 

The  person  being  arrested,  the  Commissioner  or- 
dered him  to  be  committed,  for  the  pui-pose  of  abid- 
ing the  order  of  the  President  of  the  united  States, 

A  habeas  corpus  was  then  Issued  by  the  Circuit 
Court  of  the  United  States,  the  District  Judge  pre- 
siding, when,  after  a  hearing,  the  writ  was  dis- 
missed, and  the  prisoner  remanded  to  custody. 

A  petition  was  then  presented  to  the  Circuit 
Judge,  at  his  chambers,  addressed  to  the  Justices 
of  the  Supreme  Court,  and  praying  for  a  writ  of 
habeas  corpus,  which  was  referred  by  the  Circuit 
Judge,  after  a  hearing,  to  the  Justices  of  the  Su- 
preme Court,  in  bank,  at  the  commencement  of 
the  next  term  thereof. 

At  the  meeting  of  the  court,  a  motion  was  made, 
with  the  papers  and  proceedings  presented  to  the 
Circuit  Judge  annexed  to  the  petition,  for  writs  of 
habeas  corpus  and  certiorari  to  bring  up  the  defend- 
ant and  the  record  from  the  Circuit  Court,  for  the 
purpose  of  having  the  decision  of  that  court  ex- 
amined. 

The  motion  was  refused,  the  writs  prayed  for  de- 
nied, and  the  petition  dismissed. 

ON  the  14th  of  June,  1852,  Anthony  Bar- 
clay, the  British  Consul  at  New  York,  ad- 
dressed to  Samuel  R.  Betts,  Judge  of  the  Dis- 
trict Court  of  the  United  States  for  the  South- 
em  District  of  New  York,  and  to  any  commis- 
sioners authorized  to  perform  judicial  duties  in 
the  matter,  a  requisition  and  complaint.  It  set 
forth,  that  it  had  been  represented  to  Mr.  Bar- 
clay, and  was  believed  by  him,  that  one  Thom- 
as Kane,  or  Kaine,  or  Cain,  then  of  Cooleen,  in 
Ireland,  did,  on  or  about  the  5th  of  April,  1851, 
fire  a  pistol  at  one  James  Balfe,  with  intent  to 
murder  him;  that  a  warrant  to  apprehend  him 
was  issued  by  a  justice  of  the  peace,  but  that 
said  Kaine  had  absconded  and  fled  to  the  United 
States.  The  requisition  further  stated,  that  the 
crime  of  which  he  had  been  guilty  would  have 
justified  his  apprehension  and  commitment  if 
it  bad  been  committed  within  the  United  States. 
It  then  asked  that  a  warrant  for  his  apprehen- 
sion might  be  issued,  to  the  end  that  the  evi- 
dence of  criminality  may  be  heard  and  consid- 
ered; and  if,  on  such  hearing,  the  evidence 
should  be  deemed  sufficient,  that  it  should  be 
certified  to  the  proper  executive  authority,  in 
order  that  a  warrant  might  issue  for  the  sur- 
render of  such  fugitive,  under  the  Treaty  be- 
tween the  United  States  and  Great  Britain. 
104*]  *The  truth  of  this  complaint  was 
sworn  to  by  Mr.  Barclay. 

Nom. — When  habeas  corpus  mav  issue  and  when 
sot.  and  from  what  counts  and  by  what  Judges : 
what  may  be  Inquired  into  by  writ  of — see  note,  1 
L.  ed.  U.  8.  480. 

Habeas  corpus  in  extradition  cases — see  note,  84 
L.  ed.  U.  8.  464. 
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Kaine  was  arrested  and  brought  before  Jo- 
seph Bridgham,  a  Commissioner  of  the  United 
States,  at  New  York. 

The  case  was  heard  before  the  Commissioner, 
who  decided,  on  the  23d  of  June,  that  the  evi- 
dence was  sufficient  in  law  to  justify  the  com- 
mitment of  Kaine,  upon  the  charge  of  assault 
with  intent  to  commit  murder ;  and  ordered  that 
the  prisoner  should  be  committed,  to  abide  the 
order  of  the  President  of  the  United  States. 

A  writ  of  habeas  corpus  was  sued  out,  and  al- 
lowed by  Judge  Betts.  The  writ  was  return- 
able to  the  Circuit  Court  of  the  United  States; 
and,  on  the  3d  of  July,  Judge  Betts,  the  Dis- 
trict Judge,  then  sitting  alone  in  the  Circuit 
Court,  decided  that  the  writ  should  be  dis- 
missed and  the  prisoner  be  remanded  to  the 
custody  of  the  marshal. 

On  the  17th  of  July,  the  Acting  Secretary  of 
State  issued  a  warrant,  directing  the  marshal 
to  deliver  up  Kaine  to  the  British  Consul. 

On  the  22d  of  July,  Kaine  presented  a  peti- 
tion to  Mr.  Justice  Nelson,  at  his  chambers^ 
praying  for  a  writ  of  habeas  corpus.  The  peti- 
tion, although  handed  to  Mr.  Justice  Nelson, 
was  addressed  to  the  Justices  of  the  Supreme 
Court  of  the  United  States,  which  was  not  then 
in  session. 

On  the  3d  of  August,  Mr.  Justice  Nelson 
allowed  the  writ,  and  made  it  returnable  on  the 
ilth. 

The  marshal,  in  his  return,  stated  the  above 
facts,  when,  on  the  same  day,  Mr.  Justice  Nel- 
son ordered  as  follows: 

"The  marshal  having  made  the  within  re- 
turn, Ordered,  that  in  consequence  of  the  dif- 
ficult and  important  questions  involved  in  the 
case,  it  be  heard  before  all  the  Justices  of  the 
Supreme  Court  in  bank,  at  the  commencement 
of  the  next  term  thereof;  and  that,  in  the  mean 
time,  the  prisoner  remain  in  the  custody  of  the 
said  marshal." 

A  motion  was  made  in  this  court  for  a  cer- 
tiorari, to  bring  up  the  proceedings  of  the  Cir- 
cuit Court,  when  holden  by  Judge  Betts,  which 
were  printed,  and  ready  to  be  used  if  the  writ 
should  be  ordered. 

In  this  condition  of  the  case,  the  court  passed 
the  following  order: 

On  consideration  of  the  petition  filed  in  this 
cause  yesterday,  and  of  the  arguments  of  coun- 
sel thereupon  had,  as  well  in  support  of  the  ap- 
plication as  against  it,  it  is  now  here  ordered 
by  the  court,  that  counsel  have  leave  to  argue 
the  following  questions,  to  wit: 

1.  Has  this  court  jurisdiction  upon  the  case, 
as  certified  by  Judge  Nelson? 

•2.  Can  a  certiorari  issue  to  bring  up  ['lOS 
the  proceedings  in  the  Circuit  Court? 

3.  Assuming  the  court  to  have  jurisdiction, 
and  the  proceedings  in  the  Circuit  Court  to  be 
legally  before  this  court,  is  the  party  entitled  to 
be  discharged? 

And  it  is  further  ordered  by  the  court,  that 
the  same  be,  and  hereby  are  set  down  for  argu- 
ment on  the  first  Monday  of  January  next. 

The  unusual  length  of  the  opinions  delivered 
by  the  Judges  prevents  the  Reporter  from  in- 
serting the  arguments  of  counsel,  which  he 
would  wish  to  do. 

The  case  was  argued  by  Messrs.  Busteed  and 
Brady  for  the  petitioner,  no  counsel  appearing 
on  the  other  side. 

845 


105 


Supreme  Coubt  of  the  United  States. 


1862 


As  the  opinions  refer  to  a  particular  part 
of  the  proceedings  and  evidence  below,  it  is  nec- 
essary to  insert  the  following: 

Warrant.     To  John  M.  Higginson,  Esq.,  Sub- 
Inspector,  and  his  Assistants,  this  to  execute. 

County  of  Westmeath,  to  wit : 

Whereas,  complaint  on  oath  has  been  made 
before  her  Majesty's  justices  of  the  peace,  of 
and  for  the  said  County  of  Westmeath,  at  Bal- 
linlober,  on  this  day,  that  one  Thomas  Kane 
did,  at  Cooleen,  in  said  County  of  Westmeath, 
on  this  fifth  day  of  April,  instant,  feloniously 
and  maliciously  fire  a  pistol,  loaded  with  powder 
and  lead,  at  one  James  Balfe,  with  the  intent 
to  murder  him,  and  did  then  and  there  wound 
the  aforesaid  James  Balfe: 

These  are,  therefore,  in  her  Majesty's  name, 
to  charge  and  command  you,  immediately  on  re- 
ceipt thereof,  to  apprehend  and  bring  before 
some  of  her  Majesty's  justices  of  the  peace,»  of 
and  for  said  county,  the  body  of  the  aforesaid 
Thomas  Kane,  to  answer  the  complaint,  and  to 
be  further  dealt  with  according  to  law. 

Given  under  my  hand  and  seal,  this  5th  day 
of  April,  1851. 

Jas.  Featherston,  J.  P.  [seal.] 

To  Sub-Constable  Martin  Meagher  and  his 
lawful  assistants,  this  warrant  legally  to  exe- 
cute. J.  M.  Higginson,  3d  S.  I. 

Moate,  5th  April,  1851. 

Endeavored  to  execute  same  on  the  11th  and 
12th  of  April,  '51,  at  Liverpool,  without  effect. 

Martin  Meagher,  A.  C. 
106*]     'Endeavored  to  execute  this  warrant 
on  the  night  of  the  29th  instant,  with  J.  M. 
Higginson,  Esq.,  S.  I.,  and  party;  did  not  suc- 
ceed. James  Green,  Head  Constable. 

Do.  do.  on  the  7tb.  Jane,  '51.  Moate,  May  30tb,  *51. 

J.  Q.,  H.  C.  This  warrant  endeav- 

Endeavored  to  be  executed  ored  to   be    executed 

on  the  6tb  Jaly  '61.  by  on    the    momlnf?    of 

Jas.   Moore.  C.  tbe    16tb    November, 

Do.  Oct.  1(^     T    n     w    n  *^^»  without  effect. 

Do.    do.  28.  ( •'•  ^'*   **•  ^'  Endeavored     to     exe- 

^•-»v.  10  '51  M.  M.,  A.C.  cote     this     warrant 

Do.  Nov.  25,*51.  on       Thos.       Kane, 

f-ion.    8.   C  night    of    tbe    29th 

Do.  Nov.  20,*61.  f^h.      *62,      without 

a.    C.   Meagher  ^^^'xi    n,.«fio^n 

and  party.  M-  ^*^""RS:.» 

Do.   Dec.  2l8t.  ^<*°** 

TV.    A^    otli'  ^®'**«*°»  ^-  Endeavored     to     exe- 

RJ'    5      llJt   T         .ro  <?"'«     this     warrant 

Do.    do.    12th    Jan.    '52.  night    of    the    13th 

A.  C.  Meagher  March,    '52.    without 

and    party,  effect. 

Do.    22d    Peb.      '52.      By  M.  Costlgan. 

Sub'iDBpr.  and  party.  Const. 

Borough  of  Liverpool,  to  wit: 

Whereas,  proof  upon  oath  hath  this  day  been 
made  before  me,  one  of  her  Majesty's  justices 
of  the  peace  for  the  said  borough,  that  the 
name,  James  Featherston,  to  the  within  war- 
rant subscribed,  is  of  the  handwriting  of  the 
justice  of  the  peace  within  mentioned.  I  do 
liereby  authorize  Martin  Meagher,  who  bringeth 
to  me  this  warrant,  and  all  other  persons  to 
whom  it  was  originally  directed,  or  by  whom 
it  may  lawfully  be  executed,  and  also  all  con- 
stables and  other  peace  officers  of  the  said  bor- 
ough of  Liverpool,  to  execute  the  same  within 
the  said  late  mentioned  borough. 

Given  under  my  hand,  this  11th  day  of  April, 
1851.  R.  E.  Harvey. 

County  of  Westmeath,  to  wit: 

The    information    and    complaint    of    James 
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Balfe,  of  Shurock,  farmer,  taken  5th  day  of 
April,  in  the  year  of  our  Lord  1851,  before  the 
undersigned,  one  of  her  Majesty's  Justices  of 
the  peace  in  and  for  said  County  of  Westmeath, 
who  saith,  that  on  this  day  (the  5th  day  of 
April)  I  was  ploughing  near  that  part  of  the 
land  of  Cooleen,  in  said  County  of  Westmeath, 
which  land  a  man  named  William  Stones  had 
lately  been  dispossessed  of,  and  about  which  he 
had  frequently  threatened  me,  and  told  me  a 
few  days  since  that  I  might  sow  it,  but  that  I 
should  not  ♦live  to  reap  it.  Saith,  about  [•107 
the  hour  of  12  o'clock  at  noon,  on  said  day,  a 
man  named  Thomas  Cain,  or  Kain,  came  up  to 
me  when  I  was  ploughing,  armed  with  a  case 
of  pistols.  On  coming  up  to  me  he  said  to  me, 
"God  save  you;  are  you  Peter  Balfe T**  I  said, 
don't  you  know  well  I  am  not,  Tom.  He  then 
asked,  is  that  Stones'  land?  I  said  not;  that 
it  was  the  other  side  of  the  ditch.  He  then 
asked  me,  was  I  warned  to  have  nothing  to  do 
with  it  (Stones'  land),  and  I  said  not,  except 
what  I  heard  from  Stones.  He  then  said  He 
came  to  warn  me,  and  asked  had  I  a  prayer 
book.  I  said  not.  Well,  I  have  one  myself; 
and  he  took  both  pistols  in  one  hand,  and  took 
a  prayer  book  out  of  his  pocket  and  threw  it 
on  the  ground  towards  me.  I  stooped  to  take 
it  up,  and  while  stooping  he  fired  one  of  the 
pistols  at  me;  and  on  examining  my  person,  I 
found  the  mark  of  a  bullet  and  twenty-seven 
grains  of  shot  in  my  side,  just  under  my  left 
arm.  He  was  so  close  that  the  powder  discol- 
ored my  coat,  and  some  of  the  said  shot  marks 
was  on  my  left  arm.  I  then  jumped  up  and 
ran  away,  and  he  followed  me  some  distance; 
he  then  turned  back  towards  the  horses,  and  I 
went  into  John  Mulamey's  house,  and  sent  for 
the  horses.  I  saw  no  more  of  him.  I  knew 
him  well  for  some  years  back,  and  I  kept  his 
prayer  book.  his 

James  X  Balfe. 
mark. 

Sworn  before  me  the  day  and  year  first  men- 
tioned, at  Ballentubbe,  in  said  County  of  West- 
meath, this  5th  day  of  April,  1851. 

James  Featherston,  n. 

I  certify  that  the  information,  copied  on  the 
other  side  hereof,  is  the  original  deposition 
upon  which  the  original  warrant  has  been  is- 
sued by  me  for  the  apprehension  of  Thomas 
Kain,  charged  with  shooting  at  James  Balfe,  of 
Shurock,  in  the  Ck)unty  of  Westmeath,  with  in- 
tent to  murder  him,  the  said  James  Balfe ;  and 
I  further  certify,  that  the  said  copv  at  the 
other  side  hereof  is  a  true  copy  of  said  original 
deposition. 

bated  the  25th  day  of  May,  1852. 

Jas.  Featherston,  H. 
One  of  her  Majesty's  Justices  of  the  Peace  of 
the  County  of  Westmeath,  in  Ireland. 

Witness  present — ^Martin  Meagher,  A.  C. 

The  following  opinion  was  delivered  by  Mr. 
Justice  Catron,  in  which  Messrs.  Justices  Mc- 
Lean, Wayne,  and  Grier,  coincided.  Mr.  Justice 
Curtis  delivered  a  separate  opinion,  and  Mr. 
Chief  Justice  Taney,  Messrs.  Justices  Daniel 
and  Nelson,  dissented. 

♦Mr.  Justice  Catron:  [♦108 

The  facts  adduced  on  the  part  of  Kaine,  the 

applicant    for   our    interference,   show   that   s 

complaint  was  made  out  in  due  form  by  coun- 
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ael,  at  the  instance  of  the  British  government, 
through  its  agents,  to  secure  the  surrender  of 
the  fugitive;  and  that  Mr.  Barclay,  the  British 
Consul  at  New  York,  was  specially  employed, 
by  direct  authority  of  the  British  Minister,  ac- 
credited to  this  government,  to  take  the  proper 
steps,  according  to  the  tenth  article  of  the 
Tr^ty  of  1842;  and  furthermore,  an  officer  of 
the  Irish  constabulary,  who  was  able  to  iden- 
tify Kaine,  had  been  sent  to  Mr.  Barclay,  with 
letters  from  the  British  Home  Department,  to 
assist  in  the  prosecution. 

In  pursuance  of  this  authority,  Mr.  Barclay 
made  the  necessary  affidavit,  and  caused  Kaine 
to  be  arrested  and  brought  before  Joseph  Bridg- 
ham.  Esquire,  a  commissioner  appointed  by  the 
Circuit  Court  of  the  United  States,  for  the 
Southern  District  of  New  York;  who  reports 
the  principal  facts  presented  to  him,  as  hav- 
ing occurred  in  Ireland,  as  follows:  'The  origi- 
nal warrant  in  this  case  was  issued  by  James 
Featherstonhaugh,  Esq.,  a  justice  of  the  peace 
of  the  County  of  Westmeath,  Ireland,  in  which 
county  the  alleged  crime  was  committed.  The 
warrant  was  produced  before  me,  together  with 
a  copy  of  the  information  or  affidavit  upon 
which  said  warrant  was  issued,  said  copy  being 
certified  according  to  the  Act  of  Congress,  by 
the  justice  of  the  peace  who  issued  the  warrant, 
and  attested  by  the  oath  of  the  witness  to  be 
a  true  copy.  •  James  Balfe,  the  witness  who 
made  the  information  or  affidavit,  states,  among 
other  things,  *that  on  the  5th  day  of  April, 
1851,  he  was  ploughing  some  land  in  the  County 
of  Westmeath,  when  Thomas  Kaine  came  up  to 
him,  armed  with  a  case  of  pistols,  and  after 
some  conversation  respecting  some  land,  of 
which  a  man  named  Stone  had  lately  been  dis- 
possessed, and  respecting  which  the  witness  had 
been  threatened,  said,  that  he  came  to  warn  the 
witness  Balfe  about  it,  and  asked  if  he,  witness, 
had  a  prayer  book;  witness  said  that  he  had 
not;  Kaine  then  said  that  he  had  one  himself, 
and  threw  it  on  the  ground  before  the  witness, 
who  stooped  to  pick  it  up ;  that  while  stooping, 
Kaine  fired  one  of  the  pistols  at  him,  and  that 
on  examining  his  person  he  foimd  marks  of  a 
bullet  and  twenty-seven  shot  in  his  side,  just 
under  his  left  arm;  that  he  then  fled,  and  that 
Kaine  pursued  him  to  some  distance,  but  finally 
turned  back,  and  witness  saw  no  more  of  him.' 

Upon  this  information  the  said  Featherston- 
haugh, justice  of  the  peace  for  the  Coimty  of 
Westmeath,  granted  his  warrant,  for  the  appre- 
hension of  Tliomas  Kaine,  the  prisoner,  upon 
•complaint  on  oath,  made  before  him,  that  the 
prisoner  had  feloniously  and  maliciously  fired 
109*]  a  pistol,  loaded  with  powder  and  *lead, 
jit  the  said  James  Balfe,  with  intent  to  murder 
him.  This  warrant,  dated  April  5,  1851,  was 
immediately  put  into  the  hands  of  one  Martin 
Meacrher,  constable  of  Westmeath,  who  made 
search  for  the  prisoner  and  was  unable  to  find 
him  or  to  execute  the  warrant.  The  said 
Meagher  was  produced  before  me,  as  a  witness, 
and  testified,  among  other  things,  that  he  was 
acting  constable  of  the  Irish  constabulary,  of 
the  County  of  Westmeath,  in  Ireland,  and  had 
been  such  constable  for  several  years;  that  he 
knew  Thomas  Kaine,  the  prisoner,  and  had 
known  him  for  three  years  and  upwards;  that 
he  had  received,  As  such  constable,  the  warrant 
iwfore  ra^itioned,  to  execute  against  the  pris- 
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oner;  that  it  was  the  original  warrant;  that  he 
saw  James  Featherstonhaugh,  the  magistrate, 
execute  it ;  and  that  he  knew  said  Featherston- 
haugh to  be  a  justice  of  the  peace  of  the  County 
of  Westmeath,  in  Ireland." 

The  case  presented  to  us  shows  that  the  facta 
here  stated  are  correctly  made.  Nothing  is 
found  in  the  proceedings  before  us,  from  which 
it  appears  that  our  government  took  any  step 
to  aid  the  British  authorities  in  arresting  and 
committing  Kaine.  And  the  Attorney-General 
declined  to  appear,  on  the  part  of  the  United 
States  in  this  court,  in  opposition  to  this  mo- 
tion; nor  did  counsel  appear  on  behalf  of  the 
British  government,  the  argument  before  us 
being  on  behalf  of  the  fugitive  only. 

On  the  foregoing  state  of  facts  the  question 
arises,  whether  the  United  States  Commissioner 
had  power  and  jurisdiction  to  proceed  without 
the  previous  authority  of  his  own  government. 

Several  obscurities  in  our  Extradition  Trea-< 
ties  with  Great  Britain  and  France  were  sup- 
posed to  require  legislation,  on  the  part  of  Con« 
gress,  to  secure  their  due  execution,  and  ac- 
cordingly the  Act  of  August  12th,  1848,  was 
passed.  By  its  provisions,  the  Judges  of  the 
Supreme  Court,  and  those  of  the  District 
Courts  of  the  United  States,  the  Judges  of  the 
several  State  Courts,  and  also  Commissioners 
appointed  for  the  purpose  by  any  of  the  courts 
of  the  United  States,  are  severally  vested  with 
power  and  jurisdiction  to  act,  on  complaint 
made  under  oath,  charging  a  person  with  hav- 
ing committed  any  of  the  crimes  enumerated 
within  the  foreign  jurisdiction;  and  to  issue 
a  warrant  for  the  apprehension  of  the  person 
charged,  so  that  he  may  be  brought  before  such 
judge  or  commissioner,  to  the  end  that  the  evi- 
dence of  criminality  may  be  heard  and  consid- 
ered; and  if  it  be  deemed  sufficient  to  sustain 
the  charge,  imder  the  provisions  of  the  Treaty, 
then  it  is  made  the  duty  of  the  judge  or  com- 
missioner, to  certify  the  fact  of  sufficiency,  to- 
gether with  a  copy  of  all  the  testimony  taken 
before  him,  to  the  Secretary  of  "State,  so  that 
a  warrant  may  issue  by  the  Executive,  on  the 
requisition  of  the  foreign  government,  through 
its  proper  authorities,  *for  the  surren-  [*110 
der  of  the  fugitives.  And  the  person  charged 
shall  be  committed  to  jail,  and  there  remain 
under  the  warrant  of  the  judge  or  commis- 
sioner until  the  surrender  shall  be  made. 

That  an  executive  order  of  surrender  to  a 
foreign  government  is  purely  a  national  act,  is 
not  open  to  controversy;  nor  can  it  be  doubted 
that  this  executive  act  must  be  performed 
through  the  Secretary  of  State  by  order  of  our 
Chief  Magistrate  representing  this  nation. 
But  it  does  not  follow  that  Congress  is  ex- 
cluded from  vesting  authority  in  judicial  mag- 
istrates to  arrest  and  commit,  preparatory  to 
a  surrender. 

The  Treaty  with  Great  Britain  is  equally 
binding  on  us  as  the  Act  of  Congress,  and  it 
likewise  confers  jurisdiction  and  authority  on 
the  judges  and  magistrates  of  the  respective 
governments,  to  issue  warrants  for  the  appre- 
hension of  fugitives;  and  for  hearing  and  con- 
sidering the  evidence  produced  against  them; 
and  also  provides,  that  the  committing  magis- 
trate shall  certify  as  to  the  sufficiency  of  the 
evidence,  to  the  executive  authority,  so  that  a 
warrant  of  surrender  may  issue.    But  we  are 
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here  more  particularly  considering  the  first  and 
third  sections  of  the  Statute;  they  are  merely 
explanatory  of  the  Treaty,  and  altogether  con- 
sistent with  it.  Congress  was  scrupulously 
careful,  neither  to  limit  or  extend  the  Treaty's 
stipulations.  According  to  the  terms  of  the 
Statute,  no  doubts  is  entertained  by  me,  that 
the  judicial  magistrates  of  the  United  States, 
designated  by  the  Act,  are  required  to  issue 
warrants,  and  cause  arrests  to  be  made,  at  the 
instance  of  the  foreign  government,  on  proof 
of  criminality,  as  in  ordinary  cases  when  crimes 
are  committed  within  our  own  jurisdiction, 
and  punishable  by  the  laws  of  the  United 
States. 

But  it  is  insisted  that,  as  these  acts,  in  cases 
of  fugitives,  must  be  done  in  conformity  to  a 
treaty  of  one  nation  with  another,  and  as  a 
nation  can  only  act  through  the  supreme  execu- 
tive authority,  representing  the  nation,  the 
Judges  and  Commissioners  have  no  power  to 
take  the  first  step  without  being  authorized  to 
do  so  by  the  President,  who  represents  the 
nation;  and  that  the  agents  of  a  foreign  nation 
have  no  right  to  call  on  our  judicial  officers  to 
act,  in  advance  of  authority  from  the  President. 

On  the  other  hand,  it  is  supposed  that  the  ju- 
dicial magistrate  proceeds  in  obedience  to  the 
Treaty  and  Act  of  Congress,  by  which  he  is  in- 
vested with  power  to  determine,  independent  of 
the  President's  commands,  on  the  authority  of 
those  who  apply  to  prosecute  the  fugitive;  and 
that  he  must  decide  for  himself,  before  the  war- 
rant issues,  whether  the  prosecutor  has  the  au- 
thority of  his  nation  to  demand  the  warrant, 
111*]  either  from  official  "station,  or  by  spe- 
cial deputation,  in  some  satisfactory  form,  so 
that  oppression  of  the  party  accused  will  be 
avoided. 

That  the  British  Consul  in  this  instance  had 
the  authority  of  his  government  to  demand  the 
arrest  and  commitment,  cannot  be  doubted ;  nor 
that  the  British  government  was,  and  now  is, 
seeking  the  surrender. 

Two  Acts  of* Parliament  have  been  passed  to 
carry  the  Treaty  of  1842  into  effect  in  the  Brit- 
ish dominions;  one  in  1843,  and  the  other  in 
1845;  the  authority  of  which  is  invoked  as  ex- 
pressing the  true  construction  of  the  Treaty. 
They  require  one  of  the  principal  secretaries  of 
state  in  England,  if  the  fugitive  is  found  in 
England,  or  the  Chief  Secretary  of  the  Lord 
Lieutenant  of  Ireland,  if  the  fugitive  is  found 
there,  or  if  found  in  a  colony  abroad,  the  of- 
ficer administering  the  government  of  the  col- 
ony, to  signfy  that  the  requisition  has  been 
made,  and  to  require  all  magistrates  and  of- 
ficers of  justice  within  the  jurisdiction  where 
the  requisition  is  made,  to  aid  in  apprehending 
the  person  accused,  and  committing  him  for  the 
purpose  of  being  delivered,  according  to  the  pro- 
visions of  the  Treaty. 

The  British  Acts  confer  authority  to  arrest 
and  commit,  on  judges  of  courts,  and  also  on 
justices  of  the  peace,  and  inferior  police  magis- 
trates. Our  Act  of  Congress  excluded  justices 
of  the  peace  and  inferior  magistrates,  and  lim- 
its the  power  to  the  Judges  of  the  United 
States  Courts,  and  to  Commissioners  appointed 
for  the  purpose  by  them;  and  to  the  respective 
State  Judges.  And  these,  as  already  declared, 
are,  in  my  opinion,  authorized  to  proceed  with- 
out a  previous  mandate  from  the  Executive 
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Department.  Nor  can  I  see  any  good  reason 
why  it  should  be  otherwise.  The  judicial  mag- 
istrate is  bound  to  decide  on  the  sufficiency  of 
the  affidavits  on  which  the  warrant  of  arrest  i» 
founded,  and  compelled  to  determine  on  the 
right  to  further  prosecute,  in  every  step  of  the 
proceeding;  and  why  he  should  not  have  power 
to  decide  on  the  prosecutor's  authority  to  insti- 
tute the  proceeding,  it  is  difficult  to  perceive. 

The  people  of  this  country  could  hardly  be 
brought  to  allow  an  interference  of  the  Presi- 
dent with  the  Judges  in  any  degree. 

The  experiment  was  made  during  Mr.  Adamt^ 
administration,  in  1799,  and  signally  failed. 
Jonathan  (or  Nathan)  Robbins  had  been  ar- 
rested as  a  fugitive,  under  the  27th  article  of 
Jay's  Treaty,  for  murder  in  the  British  fleet. 
He  was  imprisoned  at  Charleston  under  a  war- 
rant of  the  District  Judge  of  South  Carolina, 
and  had  been  confined  six  months,  when  the 
Secretary  of  State  addressed  a  letter  to  the 
Judge,  mentioning  that  application  had  been 
made  by  the  British  Minister  to  the  President 
for  the  delivery  of  Robbins,  according  to  the 
Treaty.  The  letter  said:  "The  President  ad- 
vises and  reauests  you  to  deliver  him  up." 
*0n  this  authority  the  prisoner  was  [*112 
brought  before  the  District  Court  on  habeas  cor- 
pus, and  his  case  fairly  enough  heard,  to  all 
appearance,  from  the  accounts  we  now  have  of 
it;  and  the  Judge  ordered  the  surrender  in  the 
following  terms :  "I  do  therefore  order  and  com- 
mand the  marshal,  in  whose  custody  the  pris- 
oner now  is, 'to  deliver  the  body  of  said  Nathan 
Robbins,  alias  Thomas  Nash,  to  the  British 
Consul,  or  such  person  or  persons  as  he  shall 
appoint  to  receive  him."  , 

The  prisoner  was  accordingly  delivered  to  a 
detachment  of  federal  troops  stationed  there,  to 
aid  in  the  surrender;  and  they  delivered  him 
to  an  officer  of  the  British  navy,  who  was  ready 
to  receive  him  on  board  of  a  vessel  of  war,  in 
which  he  was  carried  away. 

That  the  judge  acted  by  order  of  the  Presi- 
dent, and  in  aid  of  the  Executive  Department, 
was  never  disputed;  and  the  then  administra- 
tion was  defended  on  the  ground  that  the 
Treaty  was  a  compact  between  nations,  and 
might  be  executed  by  the  President  throughout ; 
and  must  be  thus  executed  by  him^  until  Con- 
gress vested  the  courts  or  judges  with  power  to 
act  in  the  matter;  which  had  not  been  done  in 
that  instance.  5  Pet.  Ap.  19;  7  Am.  Law  Jour. 
13. 

The  subject  was  brought  to  the  notice  of  the 
House  of  Representatives  in  Congress,  by  reso- 
lutions impeaching  the  President's  conduct  in 
Robbins'  case,  and  where  Mr.  Marshall  (after- 
wards Chief  Justice  of  this  court)  made  a 
speech  in  defense  of  the  President's  course,  hav- 
ing much  celebrity  then  and  since,  for  its  abil- 
ity and  astuteness.  But  a  great  majority  of  the 
people  of  this  country  were  opposed  to  the 
doctrine  that  the  President  could  arrest,  im- 
prison and  surrender  a  fugitive,  and  thereby 
execute  the  Treaty  himself;  and  they  were  still 
more  opposed  to  an  assumption  that  he  could 
order  the  courts  of  justice  to  execute  his  man- 
date, as  this  would  destroy  the  independence  of 
the  judiciary,  in  cases  of  extradition,  and  which 
example  might  be  made  a  precedent  for  similar 
invasions  in  other  cases;  and  from  that  day  to 
this,  the  judicial  power  has  acted  in  cases  of 
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extradition,  and  all  others,  independent  of  ex- 
ecutive control. 

That  the  eventful  history  of  Robbins'  case 
had  a  controlling  influence  on  our  distinguished 
negotiator,  when  the  Treaty  of  1842  was  made; 
and  especially  on  Congress,  when  it  passed  the 
Act  of  1848,  is,  as  I  suppose,  free  from  doubt. 
The  assumption  of  power  to  arrest,  imprison, 
and  extrude,  on  executive  warrants,  and  the 
employment  of  a  judicial  magistrate  to  act  in 
obedience  to  the  President's  commands,  where 
no  independence  existed  or  could  exist,  had 
most  materially  aided  to  overthrow  the  admin- 
istration of  a  distinguished  revolutionary  pa- 
ll 8*]  triot,  "whose  honesty  of  purpose  no  fair- 
minded  man  at  this  day  doubts.  Public  opinion 
had  settled  down  to  a  firm  resolve,  long  before 
the  Treaty  of  1842  was  made,  that  so  danger- 
ous an  engine  of  oppression  as  secret  proceed- 
ings before  the  executive,  and  the  issuing  of  se- 
cret warrants  of  arrest,  founded  on  them,  and 
long  imprisonments  inflicted  under  such  war- 
rants, and  then,  an  extradition  without  an  un- 
biased hearing  before  an  independent  judiciary, 
were  highly  dangerous  to  liberty,  and  ought 
never  to  be  allowed  in  this  country.  Congress 
obviously  proceeded  on  this  public  opinion, 
when  the  Act  of  1848  was  passed,  and  therefore 
referred  foreign  powers  to  the  judiciary  when 
seeking  to  obtain  the  warrant,  and  secure  the 
commitment  of  the  fugitive;  and  which  judi- 
cial proceeding  was  intended  to  be  independent 
of  executive  control,  and  in  advance  oi  execu- 
tive action  on  the  case.  And  such  has  been  the 
construction,  and  consequent  practice,  imder 
the  Act  of  Congress  and  Treaty  by  our  Execu- 
tive Department,  as  we  are  informed,  on  appli- 
cation to  that  department.  What  aid  the  execu- 
tive will  afford  to  a  foreign  government  through 
its  prosecuting  attorneys,  in  cases  arising  under 
treaties,  rests  with  itself,  and  not  with  us,  as  it 
acts  altogether  independent  of  the  judiciary. 

In  my  judgment,  the  law  is  as  it  should  be. 
The  Treaty  of  1842  settled  the  dividing  line  of 
jurisdiction  between  the  United  States  and  the 
British  possessions  in  America,  from  the  Atlan- 
tic Ocean  to  the  Rocky  Mountains.  On  either 
side  of  the  line,  in  great  part,  there  is  an  ex- 
tensive population;  escapes  of  criminals  from 
the  jurisdiction  where  the  crime  was  commit- 
ted, to  the  other,  must  often  occur;  and  if 
criminals  are  taken  at  all,  they  must  be  ar- 
rested in  hot  pursuit,  when  fleeing  from  justice. 
To  do  so,  a  magistrate  must  be  at  hand  to  issue 
the  warrant,  cause  the  arrest,  and  adjudge  the 
criminality.  If  Congress  had  declared  that  the 
President  should  first  be  applied  to  through  the 
British  Minister,  and  then  issue  his  mandate  to 
the  judges  to  proceed  in  each  case,  the  Treaty 
would  become  nugatory  in  most  instances;  and 
in  the  entire  range  of  country  west  of  the  Rocky 
Mountains  and  for  more  than  five  hundred 
miles  on  this  side  of  it,  througliout  the  great 
western  plains,  no  arrests  could  be  nii:  le,  nor 
would  they  be  attempted. 

What  Great  Britain  has  done  by  its  legisla- 
tion, cannot  control  our  decision;  we  must 
abide  by  our  own  laws.  If  theirs  are  ineonven- 
ient,  or  supposed  to  violate  the  spirit  of  the 
Treaty,  it  is  the  duty  of  our  government  to 
complain,  and  ask  that  they  be  reformed. 

There  is  another  striking  consid-eration  that 
must  have  had  weight  with  our  government, 
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when  the  Act  of  1848  was  passed.  Judges  and 
state  magistrates  arrest  and  commit  our  own 
citizens.  *without  exception,  in  all  in-  [*114 
stances,  and  for  every  grade  of  crime  and  of- 
fense against  our  state  and  federal  laws;  they 
determine  on  the  rights  of  the  prosecutor  to 
commence  the  proceeding;  on  the  sufficiency 
of  the  aflidavit  on  which  the  warrant  of  arrest 
is  founded;  on  the  evidence  of  criminality  after 
the  arrest  is  made;  and  imprison  or  take  bail 
preparatory  to  a  trial  in  court.  Of  this  there 
is  no  complaint,  nor  any  supposed  danger  of 
oppression,  as  the  writ  of  habeas  corpus  prompt- 
ly corrects  all  irregularities.  Why,  then,  should 
a  foreign  criminal  be  more  tenderly  dealt  by? 
He,  too,  has  every  benefit  of  the  writ  of  habeas 
corpus;  and  furthermore  can  only  be  arrested 
by  the  authority  of  his  own  government ;  where- 
as, our  citizens  can  be  arrested  at  the  instance 
of  any  person  making  the  proper  affidavit  that 
the  crime  had  been  committed  within  our  ju- 
risdiction. 

This  country  is  open  to  all  men  who  wish  to 
come  to  it.  No  question,  or  demand  of  a  pass- 
port meets  them  at  the  border.  He  who  flees 
from  crimes  committed  in  other  countries,  like 
all  others,  is  adn^itted;  nor  can  the  common 
thief  be  reclaimed  by  any  foreign  power.  To 
this  effect  we  have  no  treaty.  But  it  is  cer- 
tainly due  to  our  citizens  that  they  should  be 
prot^ted  against  murderers,  and  those  who  at- 
tempt to  murder;  and  against  pirates,  house 
burners,  robbers  and  forgers. 

That  these  should  be  extruded,  on  the  de- 
mands of  a  foreign  government  where  the  crime 
was  committed,  and  there  punished,  is  due  to 
humanity.  Such  wicked  and  dangerous  men 
ought  not  to  remain  here.  The  case  before  us 
furnishes  a  striking  instance  of  our  dangerous 
condition  in  this  respect.  The  prisoner  success- 
fully resisted  and  evaded  execution  of  process 
on  him  by  the  civil  authority  in  England,  to 
whch  he  fled  from  Ireland,  for  nearly  a  year, 
and  in  various  instances,  as  the  official  returns 
on  the  original  warrant  show.  And  when  the 
Circuit  Court  heard  his  ease,  the  Judge  tells  us 
that  it  was  to  be  deplored,  that  during  the  ar- 
gument, the  manifestations  by  the  crowd 
thronging  the  court,  to  resist  the  detention  of 
the  prisoner,  should  be  such  that  the  marshal 
reported  to  the  court  he  could  not  venture  to 
remove  him  from  the  prison,  in  obedience  to  the 
writ,  without  an  armed  force;  and  therefore  his 
case  was  heard,  from  necessity,  in  the  prison- 
er's absence,  for  fear  "that  he  would  be  rescued 
from  the  custody  of  the  law  by  a  mob." 

It  also  appears,  that  when  the  warrant  of  the 
Secretary  of  State  was  delivered  to  the  British 
consul  and  agent,  he  had  to  delay,  and  could 
not  ship  the  prisoner,  "on  account  of  the  ex- 
pressed belief  of  the  marshal,  of  the-  necessity 
of  an  armed  or  powerful  police  force,  to  coun- 
teract outward  excitement  and  threats  of  res- 
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This  ca^e  is  embarrassed  with  some  othc 
considerations.    It  •is  urged  that  the   [*11 


other 
5 
Commissioner  who  committed  Kaine  had  no 
power,  because  he  had  not  been  specially  ap- 
pointed for  that  purpose.  The  circuit  court 
held,  that  the  order  of  appointment  covered  the 
case  of  fugitives.  That  the  order  conferred  on 
this  special  magistrate  authority  to  commit  in 
all  other  criminal  cases,  to  the  full  extent  that 
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the  United  States  Judges  have  authority,  is  ad- 
mitted; and  that  he  was  a  magistrate  of  the 
United  States  government,  within  the  direct 
term  of  the  Treaty,  cannot  be  denied,  as  I  think. 
If  there  was  a  doubt,  however,  as  to  the  mean- 
ing of  the  order  of  appointment,  it  was  quite 
easy  to  remedy  the  defect  in  several  ways.  The 
order  might  have  been  amended,  and  a  new 
commitment  made,  as  one  of  the  clerks  of  the 
Federal  Court  at  New  York  was  acting  as 
Commissioner;  or  either  of  the  Judges  might 
have  committed  the  defendant  in  the  exercise 
of  the  original  jurisdiction.  But  the  Circuit 
Court  has  construed  its  own  order,  nor  will  I 
interfere  with  that  construction. 

It  is  proper,  however,  to  say,  that  Commis- 
sioners, acting  under  orders  of  appointment, 
couched  in  general  terms,  as  this  is,  in  its  con- 
cluding part,  have  executed  the  Act  of  1848, 
without  anyone  supposing  they  wanted  power, 
until  now;  nor  has  any  special  appointment 
been  made,  to  the  mere  end  of  executing  the 
act,  by  any  court  of  the  United  States,  so  far 
as  I  know.  I  feel  quite  safe  in  saying,  that  it 
has  not  been  done  in  any  judicial  circuit  in  the 
United  States. 

The  proof  that  Kaine  shot  Balfe,  with  an  in- 
tent to  commit  murder,  is  conclusive,  beyond 
controversy,  if  competent;  and  the  only  ques- 
tion that  can  arise  on  the  merit  is,  whether  the 
copy  of  Balfe's  deposition,  received  by  Com- 
missioner Bridgham,  was  admissible. 

It  is  objected,  ''that  there  was  no  evidence 
what  the  authority  of  the  foreign  magistrate 
was ;  whether  to  issue  warrants  or  to  take  cog- 
nizance of  offenses^  and  of  what  grade  of  of- 
fenses.*' 

The  Commissioner  held,  that  it  was  not 
necessary  to  produce  the  commission  under 
which  the  Irish  magistrate  held  office,  and 
acted,  nor  to  prove  its  contents,  proof  that  he 
publicly  discharged  the  duties  being  prima  facie 
evidence  of  his  official  character;  the  presump- 
tion being,  that  if  a  man  regularly  acts  in  a 
public  office,  he  has  been  rightfully  appointed. 
Meagher  proves  that  the  Irish  magistrate  thus 
acted,  and  his  proof  is  fortified  by  the  orginai 
warrant  produced  by  him.  It  is  official  and 
authentic  on  its  face. 

There  was  sufficient  evidence,  in  my  opinion, 
before  the  Commissioner,  to  establish  the  of- 
ficial character  of  the  magistrate,  before  whom 
Balfe's  deposition  was  taken ;  and  that  the  copy 
proved  to  be  a  true  copy,  by  Meagher,  was 
116*]  properly  received,  *imder  the  2d  section 
of  the  Act  of  1848.  It  requires,  that  copies 
fthall  be  certified  under  the  hand  of  the  person 
issuing  the  warrant,  and  proved  to  be  truo 
copies  by  the  oath  of  the  party  producinjL* 
them.  And  I  think  it  is  doubtful  whethei 
Congress  did  not  mean  to  say,  that  the  official 
character  of  the  magistrate  should  be  prima 
facie  established  by  the  deposition  and  certifi- 
cate, without  further  proof  of  his  authority. 

After  Kaine  had  been  committed  by  the  Com- 
missioner, the  Circuit  Court  was  applied  to,  by 
petition,  for  writs  of  habeas  corpus  and  certior- 
ari, to  bring  up  the  prisoner  and  proceedings 
before  that  court.  The  writs  were  issued,  and 
a  very  thorough  examination  had  of  the  law 
and  the  facts.  The  court  decided  that  the  com- 
mitment  was,  in  all  respects,  legal  and  proper, 
concurred  with  the  Commissioner's  decision,  and 
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ordered  the  prisoner  to  be  remanded  to  the  cus* 
tody  of  the  marshal,  under  the  commitment  of 
the  Commissioner. 

The  opinion  and  judgment  of  the  District 
Judge,  who  presided,  are  before  us,  and  fonn 
part  of  the  proceedings  presented  here;  and  it- 
is  due  to  that  able  jurist  to  say,  that  he 
brought  to  the  consideration  of  the  case  a  de- 
gree of  patience,  learning  and  capacity  rarely 
met  with,  and  which  no  other  judge  can  disre- 
gard without  incurring  the  risk  of  error. 

After  this  careful  consideration  of  the  case,, 
in  open  court,  the  Circuit  Judge  granted  a  sec- 
ond writ  of  habeas  corpus,  and  thereby  stayed 
the  warrant  for  Kaine's  extradition,  awarded 
by  the  Secretary  of  State,  and  which  had  been 
delivered  to  the  British  authorities;  and  the 
matter  was  again  brought  before  that  Judge,  at 
chambers,  but  not  deeming  it  proper  to  act,  he 
adjourned  the  proceeding,  as  presented  to  him, 
into  this  court;  and  of  the  case  thus  presented* 
we  are  called  on  to  take  jurisdiction.  Cogni- 
zance could  only  be  taken  of  the  matter,  on  the 
assumption  that  original  jurisdiction  existed  in 
the  Circuit  Judge  to  act,  but  on  whiph  he  did 
not  act ;  and  the  case  comes  here  as  one  of  orig- 
inal jurisdiction,  which  we  are  called  on  to  ex- 
ercise; and  as  the  Constitution  declares  that 
this  court  shall  only  have  appellate  powers,  in 
cases  like  this,  it  follows  that  the  transfer 
made  by  the  Circuit  Judge  is  of  no  validity » 
and  must  be  rejected.  Foreseeing  that  we 
might  thus  hold,  the  counsel  for  the  prisoner, 
Kaine,  also  moved  this  court,  on  petition,  with 
the  papers  and  proceedings  presented  to  the 
Circuit  Judge  annexed  thereto,  for  writs  of 
habeas  corpus  and  certiorari,  to  bring  up  the 
defendant,  and  the  record  from  the  Circuit 
Court,  to  the  end  of  having  the  decision  of 
that  court  examined  here. 

The  case  has  been  carefully  and  ably  argued 
before  us,  on  behalf  of  the  prisoner;  and  anx- 
iously considered  by  this  court,  'on  [•117 
every  ground  presented,  and  especially  on  its 
merits;  and  I  am  authorized  to  say,  that  Judges 
McLean,  Wayne,  and  Grier,  agree  with  the 
views  above  given,  and  that  we  refuse  the  mo- 
tion for  the  writ,  on  the  merits.  We  are  not 
disposed,  under  the  circumstances,  to  exercise 
the  jurisdiction  of  this  court  in  the  case. 

Mr.  Justice  Curtis: 

To  state  intelligibly  the  grounds  on  which  I 
rest  my  judgment  in  this  case,  it  is  necessary 
to  advert  to  the  proceedings  by  means  of  which 
it  comes  before  us. 

On  the  14th  day  of  June,  1852,  a  complaint, 
on  oath,  was  presented  to  Joseph  Bri<]^ham, 
Esq.,  one  of  the  commissioners  to  take  affida- 
vits, etc.,  appointed  by  the  Circuit  Court  of 
the  United  States,  in  the  Southern  District  of 
New  York,  charging  that  Thomas  Kaine,  in 
that  part  of  the  dominions  of  Her  Britannic 
Majesty,  called  Ireland,  had  feloniously  as- 
saulted one  John  Balfe,  and  inflicted  upon  him 
a  wound  with  a  pistol,  with  intent  to  murder 
him;  that  a  warrant  to  arrest  Kaine,  for  this 
felony,  was  issued  by  a  justice  of  the  P^^^ 
duly  authorized  for  this  purpose,  but  Kaine 
having  fled  from  justice,  took  refuge  in  the 
United  States,  and  was  then  in  the  Southern 
District  of  New  York;  and  the  complainant, 
who  describes  himself  «•  the  Consul  of  Her 
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Britannic  Majesty  in  New  York,  prays  that  a 
warrant  may  be  issued  to  apprehend  Kaine,  to 
the  end  that  such  proceedings  may  take  place 
for  his  surrender  to  the  authorities  of  Great 
Britain  as  are  required  by  the  Treaty  between 
the  United  States  and  Great  Britain,  and  the 
Act  of  Congress,  passed  to  carry  that  Treaty 
into  effect. 

A  warrant  did  issue,  Kaine  was  arrested, 
and  a  hearing  took  place,  the  result  of  which 
was,  that  the  Commissioner  ordered  Kaine  to 
be  committed,  pursuant  to  the  Treaty,  to  abide 
the  order  of  the  President  of  the  United  States, 
in  the  premises. 

In  this  stage  of  the  proceedings,  a  writ  of 
habeas  corpus  was  issued  by  the  Circuit  Court 
of  the  United  States  for  the  Southern  District 
of  New  York.  Kaine  was  brought  before 
that  court,  in  which  the  District  Judge  then 
presided,  and  after  a  hearing,  upon  all  the  ob- 
jections raised  by  the  prisoner,  the  writ  of  ha- 
beas corpus  was  dismissed,  and  Kaine  was  re- 
manded and  continued  in  the  custody  of  the 
marshal,  under  his  arrest  and  commitment  by 
the  process  of  the  Commissioner.  On  the  22d 
day  of  July,  1852,  Kaine  presented  to  Mr. 
Justiee  Nelson,  at  chambers,  a  petition  ad- 
dressed to  the  Justices  of  the  Supreme  Court 
of  the  United  States,  in  which  he  sets  forth, 
that  he  is  detained  in  custody  by  an  order 
made  by  Judge  Betts,  on  the  9th  day  of  July, 
1852,  that  his  detention  is  illegal,  and  praying 
118*]  *for  a  writ  of  habeas  corpus  to  in- 
quire into  the  cause  of  his  commitment. 

Upon  this  petition,  Mr.  Justice  Nelson  made 
an  order,  under  which  a  writ  issued,  which  is 
as  follows: 

The  President  of  the  United  States  of  Amer- 

{8«al  of  the  Circuit  i  ica,  to  the  United 
2J?Dl8Wct'of??ew'  hSt«t««  Marshal  for 
Yofk.  J  the  Southern  District 

of  the  State  of  New  York,  or  to  any  other  per- 
son or  persons  having  the  custody  of  Thomas 
Kitine,  greeting: 

We  command  you,  that  jrou  have  the  body 
of  Thomas  Kaine,  by  you  imprisoned  and  de- 
tained, as  it  is  said,  together  with  the  cause  of 
such  imprisonment  and  detention,  by  whatso- 
ever name  the  said  Kaine  may  be  called  or 
charged,  before  our  Justices  of  our  Supreme 
Court  of  the  United  States,  at  his  chambers,  in 
Cooperstown,  New  York,  on  the  Uth  day  of 
August,  instant,  to  do  and  receive  what  shall 
then  and  there  be  considered,  concerning  the 
said  Thomas  Kaine. 

Witness,  Samuel  Nelson,  Esq.,  One  of  our 
Justices  of  our  said  Court,  this  third  day  of 
July,  eighteen  hundred  and  fifty-two. 

Richard  Busteed,  Attorney  for  Petitioner. 

Upon  the  return  of  the  marshal  to  this  writ, 
a  hearing  was  had,  which  resulted  in  the  fol- 
lowing order,  made  by  Mr.  Justice  Nelson: 

Cooperstown,  August  II,  1852.  At  Cham- 
bers. 

The  marshal  having  made  the  within  re- 
turn. Ordered,  that  in  consequence  of  the  dif- 
ficulty and  important  questions  involved  in  the 
case,  it  be  heard  before  all  the  Justices  of  the 
Supreme  Court,  in  bank,  at  the  commence- 
ment of  the  next  term  thereof ;  and  that,  in  the 
mean  time,  the  prisoner  remain  in  the  custody 
of  the  said  marshal.  S.  Nelson. 

These  are  the  proceedings  which  have 
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brought  this  case  here,  and  the  first  queatioD 
which  arises  is,  whether,  under  these  proceed- 
ings, we  have  any  power  to  act? 

In  my  opinion,  we  have  not.  Passing  over 
the  question,  whether  the  court  itself  could 
rightfully  issue  a  writ  of  habeas  corpus  upon 
the  case  made  before  Mr.  Justice  Nelson,  which 

1  shall  consider  hereafter,  I  think  a  judge  of 
the  court  in  vacation,  at  his  chambers,  has  no 
power  to  grant  a  writ  of  habeas  corpus  out  of 
this  court,  or  to  make  such  a  writ  returnable 
before  himself,  and  then  adjourn  it  into  term; 
and,  that  if  he  had  such  power,  it  has  not  been 
exerted  in  this  case,  the  writ  actually  issued 
not  being  a  writ  out  of  this  court,  or  upon 
which,  as  process,  this  court  can  take  any  ac- 
tion. 

It  is  not  to  be  doubted,  that  whatever  juris- 
diction belongs  to  the  Supreme  Court,  under 
any  writ  of  habeas  corpus  ad  subjiciendum,  is 
*appellate.  It  is  equally  clear  that  no  [*119 
part  of  the  appellate  jurisdiction  of  this  court 
can  be  exercised  by  a  single  judge,  at  his 
chambers.  It  is  also  well  settled,  that  the 
question,  whether  such  a  writ  of  habeas  corpus 
snail  issue  from  this  court,  is  one  upon  which 
the  court  ought  to  pass,  before  the  writ  issues; 
the  allowance  of  the  writ  being  an  exercise  of 
its  limited  appellate  jurisdiction,  which  only 
the  court  itself  has  the  power  to  exert.  Ex 
parte  Milbum,  9  Peters,  704. 

From  these  premises  it  also  follows,  that  if 
such  a  writ  be  issued  from  this  court,  it  can- 
not be  made  returnable  before  a  judge,  at 
chambers,  for  the  reason  that  he  cannot  there 
exercise  any  appellate  power  under  it.  And, 
finally,  this  writ  does  not  bear  the  seal  of  the 
Supreme  Court,  is  not  tested  by  the  Chief  Jus^ 
tice  or  signed  by  the  clerk,  as  is  required  by 
the  Act  of  Congress  (1  Stat,  at  Large,  03), 
but  bears  the  seal  of  the  Circuit  Court  of  the 
Southern  District  of  New  York,  is  tested  by 
Mr.  Justice  Nelson,  is  not  signed  by  any  clerk, 
and  therefore  cannot  be  considered  process  is- 
suing out  of  this  court,  or  upon  which  we  can 
take  jurisdiction. 

I  concur  with  my  brethren  in  the  opinion, 
that  under  this  writ  the  court  ca'h  pass  no  order 
whatever. 

It  remains  to  consider  the  application  made 
by  the  counsel  of  Kaine,  to  have  another  writ 
of  habeas  corpus  allowed  by  this  court. 

The  first  question  is,  whether  we  have  juris: 
diction  to  act  under  the  writ,  if  allowed  in  the 
case  shown  by  the  petitioner.  There  are  some 
principles,  bearing  on  this  question,  which  are 
settled.  That  this  court  has  no  original  juris- 
diction to  issue  a  writ  of  habeas  corpus  ad  sub- 
jiciendum, and  can  grant  such  a  writ  only  in 
the  exercise  of  its  appellate  jurisdiction,  and 
consequently,  by  means  of  it,  can  revise  only 
the  proceedings  of  those  tribunals  over  which, 
and  in  respect  to  which,  it  has  an  appellate 
control,  have  been  so  repeatedly  and  uniformly 
decided  here,  that  they  must  be  considered  as 
finally  settled.  Marbury  v.  Madison,  I  Cr. 
175;  Ex  parte  Bollman,  4  Cr.  100,  101;  Ex 
parte  Kearney,  7  Wheat.  38 ;  Ex  parte  Watkins. 
3  Peters,  193,  S.  C.  7  Peters,  668;  Cohens  v.  • 
State  of  Virginia,  6  Wheat.  264;  Osbom  v. 
Bank  of  the  United  States,  9  Wheat.  738;  Ex 
parte  Madraza,  7  Peters,  627;  Ex  parte  Barry. 

2  Howard,    65.     That    no    such    control,    bv 
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means  of  an  appeal,  writ  of  error,  or  other  pro- 
ceeding;  can  be  exercised  by  this  court  over  a 
commissioner,  acting  under  the  authority  of  an 
Act  of  Congress,  or  under  color  of  such  an 
authority,  and  that  this  court  has  no  power  in 
any  way  to  revise  his  proceedings,  I  consider 
equally  clear.  In  Ex  parte  Metzger,  5  Howard, 
176,  it  was  determined  that  a  writ  of  habeas 
corpus  could  not  be  allowed,  to  examine  a  com- 
120*]  mitment  "by  a  District  Judge,  at  cham- 
bers, under  the  Treaty  between  the  United 
States  and  France,  for  the  reason  that  the 
Judge,  in  ordering  the  commitment,  exercised 
a  special  authority,  and  the  law  had  made  no 
provision  for  the  revision  of  his  judgment.  The 
same  reason  applies  to  the  action  of  this  Com- 
missioner. Not  only  has  the  law  made  no  pro- 
vision for  the  revision  of  his  acts  by  this  court, 
but,  strictly  speaking,  he  does  not  exercise  any 
part  of  the  judicial  power  of  the  United  States. 
That  power  can  be  exerted  only  by  Judges, 
appointed  by  the  President,  with  the  consent 
of  the  Senate,  holding  their  offices  during  good 
behavior,  and  receiving  fixed  salaries.  Con- 
stitution, art.  3,  sec.  1.  The  language  of  Mr. 
Chief  Justice  Taney,  in  United  States  v.  Fer- 
reira,  13  Howard,  48,  in  speaking  of  the  pow- 
ers exercised  by  a  District  Judge,  and  the  Sec- 
retary of  the  Treasury,  under  the  Treaty  with 
Spain,  of  1819,  describes  correctly  the  nature 
of  the  authority  of  such  a  commissioner  as 
acted  in  the  case  before  us.  "The  powers  con- 
ferred by  Congress  upon  the  Judge,  as  well  as 
the  Secretary,  are,  it  is  true,  judicial  in  their 
nature.  For  judgment  and  discretion  must  be 
exercised  by  both  of  them.  But  it  is  not  judi- 
cial, in  either  case,  in  the  sense  in  which  judi- 
cial power  is  granted  by  the  Constitution  to 
the  courts  of  the  United  States." 

■Since,  then,  the  Commissioner  did  not,  in 
this  case,  exercise  any  part  of  the  judicial 
power  of  the  United  States,  and  no  mode  has 
been  provided  by  law  to  transfer  the  case  on 
which  he  acted  into  any  court  of  the  United 
States,  and  thus  bring  that  case  under  the  judi- 
cial power,  this  court  can  have  no  appellate 
control  over  it;  because  its  appellate  power 
cannot  extend  beyond  the  action  of  the  inferior 
courts,  established  by  Congress  to  take  original 
Jurisdiction  under  the  Constitution,  and  which 
exercise  judicial  power  therein  conferred.  As 
it  is  plain,  then,  that  to  revise  the  proceedings 
of  the  commissioner  by  a  writ  of  habeas  corpus, 
would  be  an  exercise  of  original,  and  not  of 
appellate  jurisdiction,  the  inquiry  recurs 
whether  we  can  grant  the  writ  for  the  purpose 
of  revising  the  decision  of  the  Circuit  Court, 
made  upon  the  writ  of  habeas  corpus  issued 
by  that  court. 

This  court  has  appellate  power  only  in  the 
cases  provided  for  by  Congress.  United  States 
V.  Moore,  8  Cr.  159;  Durousseau  v.  United 
States,  6  Cr.  307. 

We  must  therefore  find,  in  some  Act  of  Con- 
gress, power  to  review  the  decision  of  a  cir- 
cuit court  simply  remanding  a  prisoner  on  a 
writ  of  habeas  corpus;  otherwise  this  writ 
cannot,  be  allowed.  The  only  grant  of  power, 
supposed  to  be  applicable  to  such  a  case,  is  con- 
tained in  the  fourteenth  section  of  the  Judi- 
ciary Act  (1  Stat,  at  Large,  81),  which  author- 
121*]  izes  this  *court  to  issue  writs  of  ha- 
beas corpus;  and  the  question  is,  whether  a 
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grant  of  power  to  issue  a  writ  of  habeas  cor- 
pus "to  examine  into  the  cause  of  commit- 
ment," is  a  grant  of  power  to  review  this 
particular  decision  of  the  circuit  court. 

As  the  only  jurisdiction  conferred  arises 
from  the  authority  to  issue  the  writ,  and  the 
consequent  authority  to  proceed  under  it,  the 
exigency  of  the  writ  must  necessarily  limit  the 
jurisdiction.  So  far  as  the  subject  matter  in- 
volved in  this  writ  extends,  the  jurisdiction 
exists,  and  no  further. 

That  subject  matter  is  "the  cause  of  the 
commitment."  So  that  we  must  ascertain 
whether  the  decision  of  the  circuit  court  is  the 
cause  of  the  commitment.  If  it  is,  we  have 
jurisdiction  to  inquire  into  it;  if  it  is  not,  then 
that  decision  is  not  within  the  exigency  of  this 
writ,  forms  no  part  of  its  subject  matter,  and 
is  not  within  our  appellate  control. 

To  determine  whether  the  decision  of  the 
circuit  court  is  the  cause  of  the  commitment 
in  this  case,  it  is  necessary  to  have  distinctly 
before  us  the  precise  acts  which  have  been 
done,  and  then  to  consider  their  legal  effect. 

On  the  29th  day  of  June,  1852,  the  Commis- 
sioner, after  the  previous  proceedings  which 
have  been  mentioned,  made  the  following 
warrant  to  the  Marshal  of  the  Southern  Dis- 
tric  of  New  York: 

United  States  of  America, 

Southern  District  of  New  York,  ss. 

In  the  matter  of  Thomas  Kaine. 

This  case  having  been  heard  before  me,  on 
requisition,  through  Anthony  Barclay,  Esquire, 
Her  Britannic  Majesty's  Consul  at  the  Port  of 
New  York,  that  tne  said  Kaine  be  committed 
for  the  purpose  of  being  delivered  up  as  a 
fugitive  from  justice,  pursuant  to  the  provi- 
sions of  the  Treaty  made  between  the  United 
States  and  Great  Britain,  August  9th,  1842,  I 
find  and  adjudge  that  the  evidence  produced 
against  the  said  Kaine,  is  insufficient  in  law  to 
justify  his  commitment  on  the  charge  of  as- 
sault with  intent  to  commit  murder,  had  the 
crime  been  committed  within  the  United  States. 
Wherefore,  I  order,  that  the  said  Thomas  Kaine 
be  committed,  pursuant  to  the  provisions  of  the 
said  Treaty,  to  abide  the  order  of  the  Presi- 
dent of  the  United  States  in  the  premises. 

Qiven  under  my  hand  and  seal,  at  the  City 
of  New  York^  this  29th  day  of  June,  1852. 

(Signed)  Joseph  Bridgham  [L.  S.] 

United  States  Commissioner  for  the  Southern 

District  of  New  York. 

Directed  to  the  Marshal  of  the  Southern 
District  of  New  York. 

*Under  this  warrant  Kaine  was  held  [*1SS 
by  the  marshal,  at  the  time  the  writ  of  habeas 
corpus  was  issued  by  the  Circuit  Court;  and 
upon  the  return  of  that  writ,  several  questions 
of  law  were  raised  and  argued,  touching  the 
jurisdiction  of  the  Commissioner,  and  the  reg- 
ularity  and  validity  of  his  proceedings;  and 
on  the  9th  day  of  July,  1852,  the  Circuit  Court 
gave  its  decision,  to  the  effect  that  the  Com- 
missioner had  jurisdiction,  and  had  proceeded 
regularly,  and  concluded  by  passing  the  follow- 
ing order:  ' 

"The  court  accordingly  adjudges  that  the 
commitment  and  imprisonment  of  the  prisoner 
for  the  causes  in  the  return  to  the  habeas 
corpus  in  the  case  set  forth,  are  sufficient  cause 

Howard  14. 


1852 


In  be  Kains. 


122 


«nd  warrant  in  law  for  his  detention  by  the 
marshal. 

''Therefore,  it  is  ordered  by  the  court,  that 
the  writ  of  habeas  corpus  allowed  in  this  case 
be  dismissed,  and  that  the  prisoner  be  re- 
manded and  continued  in  the  custody  of  the 
marshal,  under  such  his  arrest  and  commitment 
by  the  aforesaid  process.*' 

Is  this  order  "the  cause  of  the  commitment" 
of  Kaine  within  the  meaning  of  a  writ  of  ha- 
beas corpus?  With  the  utmost  respect  for  the 
opinions  of  those  of  my  brethren  who  have  so 
considered  it,  I  cannot  come  to  that  conclu- 
sion. It  seems  to  me,  that  it  is  not  the  cause 
of  the  commitment,  either  in  substance  or  in 
form. 

In  substance,  it  is  merely  a  refusal  to  dis- 
charge the  prisoner  from  an  existing  commit- 
ment, because  the  cause  of  that  existing  com- 
mitment is  found  sufficient  in  law.  It  creates 
no  new  cause;  it  simply  declares  the  existing 
cause  to  be  sufficient.  It  makes  no  new  com- 
mitment, and  issues  no  new  process  as  an  in- 
strument for  it,  but  only  pronounces  the  old 
process  valid,  and  consequently  the  continuance 
of  the  commitment  under  it  legal.  The  custo- 
dy was  at  no  time  changed.  Certainly,  when 
a  prisoner  is  brought  into  court  upon  the  re- 
turn of  a  habeas  corpus  ad  subjiciendum,  he  is 
then  in  the  power  and  under  the  control  of  the 
court;  but  until  the  court  makes  some  order 
changing  Uie  custody,  it  remains.  The  court 
may,  in  some  cases,  admit  to  bail,  and  may 
also  take  order  for  the  future  production  of  the 
prisoner,  without  bail;  but  in  all  cases,  until 
the  court  makes  some  order  changing  the  cus- 
tody, either  for  the  care-  or  security  of  the 
prisoner,  or  founded  on  the  illegality  of  his 
commitment,  the  original  custody  continues. 
Id  this  case,  no  such  order  was  made. 

If,  then,  this  order  of  the  Circuit  Court 
created  no  new  cause  of  commitment,  made 
no  new  commitment,  and  only  pronounced 
123*]  *the  existing  cause  sufficient,  and  the 
existing  custody  lawful,  I  cannot  perceive  how 
that  order  can,  in  substance,  be  treated  as  the 
cause  of  the  commitment  of  Kaine. 

Nor,  in  my  apprehension,  is  it  so,  even  in 
form.  In  form,  the  court  first  adjudges  that 
the  cau^-^s  set  forth'  in  the  return  are  sufficient, 
and,  "therefore,  it  is  ordered  by  the  court 
that  the  writ  of  habeas  corpus  allowed  in  this 
case  be  dismissed,  and  that  the  prisoner  be  re- 
manded, and  continued  in  the  custody  of  the 
marshal,  under  such  his  arrest  and  commit- 
ment by  the  aforesaid  process." 

This  clearly  expresses,  in  words,  precisely 
what  would  be  the  legal  effect  of  dismissing 
the  writ  of  habeas  corpus,  without  those  words. 
And  I  do  not  perceive  how  it  can  be  more 
plainly  expressed  than  by  the  language  of  this 
order,  that  the  process  of  the  Commissioner, 
being  found  sufficient,  the  commitment  by  that 
process  is  not  interfered  with. 

It  is  true,  the  order  contained  the  word  "re- 
manded," but  in  the  context,  where  it  stands, 
it  means  only  that  the  command  of  the  writ  is 
DO  longer  operative,  and  that  the  court  would 
exercise  no  further  control  over  the  body  of 
the  prisoner,  and  not  that,  being  out  of  the 
custody  of  the  marshal,  he  Is  recommitted  to 
him  anew,  for  the  words  are  "remanded  and 
continued  in  the  custody  of  the  marshal,  under 
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such  his  arrest  and  commitment  by  the  afore- 
said process." 

In  point  of  form,  the  same  order  would  have 
been  passed  if  it  had  been  found  by  the  Circuit 
Court,  on  the  return  of  the  writ,  that  the  pris- 
oner was  not  held  imder,  or  by  color  of  tho 
authority  of  the  United  States,  and  therefore 
that,  under  the  Judiciary  Act,  the  court  had 
no  power  to  relieve  him  by  habeas  corpus.  It 
could  not  be  contended  that,  after  such  an 
order,  the  prisoner  was  confined  by  order  of 
the  Circuit  Court,  and  that  its  order  was  tne 
cause  of  his  commitment,  yet  in  such  a  case 
the  writ  must  have  been  dismissed  and  the 
prisoner  remanded. 

But  whatever  literal  interpretation  might  be 
put  upon  the  precise  words  employed  in  the 
order,  I  should  be  unable  to  find  "the  cause 
of  the  commitment"  in  an  act  of  the  court  dis- 
missing a  writ  of  habeas  corpus,  because  the 
cause  of  the  commitment  shown  by  the  return 
is  found  sufficient.  The  cause  of  the  commit- 
ment is  to  be  looked  for  in  the  warrant  under 
which  it  began,  and  has  been  continued,  and 
not  in  the  decision  of  a  court  pronouncing  that 
warrant  valid. 

I  have  thus  far  considered  this  question  of 
jurisdiction  upon  those  principles  which  seem 
to  me  applicable  to  it.  It  remains  to  examine 
the  former  decisions  of  this  court,  to  ascertain 
whether  the  question  is  determined  by  au- 
thority. 

•There  are  two  cases  which  have  [^124 
been  chiefly  relied  on  at  the  bar.  The  first  is 
Ex  parte  Burford,  3  Cr.  448.  As  this  case  has 
many  facts  in  common  with  the  case  at  bar,  it 
is  necessary  carefully  to  examine  it.  Without 
detailing  the  preliminary  proceedings,  it  will 
be  sufficient  to  sav,  that  Burford  was  com- 
mitted to  the  jail  of  the  County  of  Washington, 
in  the  District  of  Columbia,  by  a  warrant  of 
certain  justices  of  the  peace,  which  was  de- 
fective, because  it  did  not  state  "some  good 
cause  certain,  supported  by  oath."  That  he 
was  brought  before  the  Circuit  Court  for  the 
District  of  Columbia,  upon  a  writ  of  habeas 
corpus,  and,  after  a  hearing,  that  court  passed 
the  following  order,  which,  as  it  is  not  given  , 
in  the  report  of  the  case  by  Judge  Cranch,  and 
as  its  terms  seem  to  me  to  be  important,  I  have 
procured  from  the  original  record  in  this  court: 

"January  8th,  1806.  John  A.  Burford  waa 
brought  into  court  by  the  Marshal  of  the  Dis- 
trict of  Columbia,  agreeably  to  the  habeas  cor- 
pus issued  by  this  court,  on  the  4th  instant, 
with  the  cause  of  his  commitment  annexed 
thereto  (which  habeas  corpus  and  cause  of  com- 
mitment are  hereunto  annexed),  whereupon, 
all  and  singular  the  premises  being  heard,  and 
by  the  court  have  been  fully  understood,  the 
court  order  that  the  said  John  A.  Burford 
enter  into  a  recognizance,  himself  in  $1,000, 
and  one  or  more  sureties  in  the  like  sum,  for 
his  good  behavior  for  one  year  from  this  day, 
and  that  he  be  remanded  to  jail,  there  to  re- 
main until  such  recognizance  be  entered  into.** 
This  case  is  relied  upon  as  a  decision  to  show, 
that  although  this  coiu*t  cannot,  as  was  held  in 
Mctzger*s  case,  issue  a  writ  of  habeas  corpus  to 
examine  the  validity  of  the  warrant  of  the 
Commissioner;  yet,  if  the  Circuit  Court  has, 
by  such  a  writ,  examined  its  validity,  pro- 
nounced it  valid,  and  therefore  dismissed  the 
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writ,  and  ordered  the  prisoner  to  be  continued 
in  the  custody  of  the  marshal,  this  court  may, 
upon  a  writ  of  habeas  corpus,  examine  that  de- 
cision, and  reverse  it,  if  found  erroneous. 

Before  considering  whether  the  decision  in 
Burford's  case  goes  this  length,  I  think  it  con- 
sistent with  the  profoundest  respect  for  the 
very  eminent  judges  who  sat  in  that  case,  to 
say  that  it  does  not  appear  that  the  question 
now  made  was  by  them  examined  and  consid- 
ered, or  that  they  themselves  would  have 
deemed  it  foreclosed  by  that  decision.  Indeed, 
that  they  would  have  not  so  considered,  seems 
to  me  from  the  fact  that,  at  the  term  of  the 
court  following  this  decision,  when  a  writ 
of  habeas  corpus  was  moved  for,  to  bring 
up  the  body  of  James  Alexander,  Marshall,  Ch. 
J.,  said:  "The  whole  subject  will  be  taken  up 
de  novo,  without  reference  to  precedents.  It  is 
the  wish  of  this  court  to  have  the  motion  made 
in  a  more  solemn  manner  to-morrow,  .when 
125*]  you  may  come  prepared  to  take  up  *the 
whole  ground."  4  Cr.  76,  note.  Further  pro- 
ceedings upon  this  motion  became  unneces- 
sary, in  consequence  of  the  discharge  of  the 
prisoner  by  another  tribunal;  but  a  few  days 
after,  upon  motions  in  behalf  of  Bollman  and 
Swartwout,  committed  by  the  Circuit  Court 
under  a  charge  of  treason,  the  court  proceeded 
to  hear  arguments  upon  its  jurisdiction  to  issue 
the  writs,  and  in  an  elaborate  judgment  af- 
firmed the  jurisdiction  to  examine  a  cause  of 
commitment  by  the  Circuit  Court.  I  cannot 
doubt,  therefore,  that  if  at  that  time  the  fur- 
ther question  had  arisen  whether  the  court  had 
also  jurisdiction  to  examine  a  cause  of  commit- 
ment by  a  commissioner,  after  the  Circuit 
Court  had  reviewed  that  cause,  and  pronounced 
it  sufficient,  the  court  would  have  thought  it 
necessarv  to  consider  that  question  also  de  novo, 
upon  all  its  grounds,  and  would  not  have 
treated  Burford's  case  as  a  sufficient  basis  on 
which  to  rest  their  decision.  But,  as  I  under- 
stand Burford's  case,  it  is  clearly  distinguisha- 
ble from  the  case  at  bar.  The  Circuit  Court, 
in  that  case,  did  not  dismiss  the  writ  of  habeas 
corpus;  they  made  an  order  under  it,  to  im- 
prison Burford.  That  order  was,  that  he  be 
remanded  to  jail,  there  to  remain  until  he 
should  enter  into  a  recognizance,  with  surety, 
in  the  sum  of  $1,000,  for  his  good  behavior  for 
one  year.  This  order  was  the  cause  of  com- 
mitment, and  under  this  order  he  was  held 
when  the  writ  of  habeas  corpus  issued  from  this 
court.  It  necessarily  superseded  the  order 
made  by  the  justices  of  the  peace,  which  was, 
that  Burford  should  be  imprisoned  until  he 
should  recognize  in  the  sum  of  $4,000,  with 
surety,  to  I^  of  good  behavior  indefinitely. 

It  is  true  the  Circuit  Court  did  not  proceed 
de  novo,  and  that  for  this  reason  their  order 
was  held  invalid.  But  the  question  of  juris- 
diction did  not  depend  upon  the  validity  of  the 
order,  or  the  cause  of  its  invalidity,  but 
simply  upon  the  fact  that  the  Circuit  Court 
caused  the  commitment;  and  when  it  issued 
an  order,  complete  in  itself,  that  Burford  should 
be  imprisoned,  and  by  that  order  superseded  the 
former  order  of  the  Justices,  the  Circuit  Court 
did  an  act  which  caused  his  commitment,  and 
this  court  might  inquire,  by  a  writ  of  habeas 
corpus,  into  its  validity.  The  distinction  be- 
tween such  a  case,  and  one  where  the  Circuit 
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Court   merely   dismissed   the   writ   of   habeas 
corpus,  is  to  my  mind  clear. 

And  it  must  be  observed  that  the  question 
now  is,  not  whether  this  court  treated  the  act 
of  the  Circuit  Court  as  the  cause  of  commit- 
ment. I  have  no  doubt  they  did  so  treat  it, 
and  it  seems  to  have  been  so  considered  in  sub- 
sequent cases.  In  Ex  parte  Watkins,  7  Peters, 
573,  Mr.  Justice  Story,  in  reviewing  the  cases 
on  the  subject  of  habeas  corpus,  says:  "In  Ex 
parte  Burford,  the  prisoner  was  in  custody  un- 
der a  commitment  by  the  ^Circuit  Court,  [*12S 
for  want  of  giving  a  recognizance  for  his  good 
behavior,  as  awarded  by  the  court."  So  in 
Metzger's  case,  5  How.  189,  Mr.  Justice  Mc- 
Lean says:  "Ex  parte  Burford  was  a  habeas 
corpus,  on  which  the  prisoner,  who  had  been 
committed  by  the  Circuit  Court,  in  this  dis- 
trict, was  discharged,  there  being  no  sufficient 
cause  for  the  commitment." 

It  is  undoubtedly  true,  that  the  imprison- 
ment of  Burford  was  considered  to  be  under  a 
commitment  by  the  Circuit  Court,  and  the  case 
is  an  authority  to  prove  that  when  a  writ  of 
habeas  corpus  is  returned  in  the  Circuit  Court, 
and  that  court  makes  an  order  imprisoning 
the  party,  this  court  may  review  that  order. 
But  it  is  not,  in  my  judgment,  an  authority  to 
show  that  the  Circuit  Court  of  the  Southern 
District  of  New  York  did  make  an  order  im- 
prisoning Kaine.  In  Burford's  case,  the  court 
did  not  dismiss  the  writ,  nor  refuse  to  discharge 
the  prisoner,  from  the  commitment  by  the  Jus- 
tices, but  made  an  order  which  constituted  a 
new  cause  of  commitment,  and  superseded  the 
existing  cause.  In  Kaine*s  case,  the  Circuit 
Court  held  the  existing  cause  to  be  sufficient^ 
and  refused  to  interfere  with  it.  In  my  judg- 
ment, these  cases  are  not  parallel. 

Nor  do  I  consider  the  case  Ex  parte  Watkins* 
7  Pet.  572,  to  be  an  authority  that  jurisdiction 
exists  in  this  case.  It  is  only  necessanr  to 
quote  a  single  passage,  from  the  opinion  of  the 
court,  to  show  that  it  cannot  aid  in  solving  the 
question  which  I  am  now  considering.  "The 
award  of  the  capias  ad  satisfaciendum  must 
be  considered  as  the  act  of  the  Circuit  Court, 
it  being  judicial  process  issuing  under  the  au- 
thority of  the  court.  The  party  is  in  custody 
under  that  process.  He  is  then  in  custody  in 
contemplation  of  law,  under  the  award  of  pro- 
cess by  the  court." 

It  is  upon  this  ground  the  decision  is  rested* 
and  I  can  find  nothing  in  it  tending  to  show 
that  in  the  case  at  bar  the  act  of  the  Circuit 
Court  is  the  cause  of  commitment. 

I  shall  not  particularly  examine  the  other 
decisions  of  this  court,  which  are  still  more  re- 
mote from  the  case  a  bar. 

My  opinion  is,  that  the  cause  of  commitment 
of  Kaine  is  not  the  act  of  the  Circuit  Court, 
but  of  the  Commissioner,  and  for  this  reason 
the  writ  must  be  refused. 

But  there  is  another  ground  on  which  this 
refusal  may  be  rested.  The  decision  of  the  Cir- 
cuit Court  was  made  on  the  9th  day  of  July 
On  the  17th  day  of  July,  a  warrant  was  issued 
from  the  Department  of  State,  which  was  in 
the  following  words: 
Department  of  State,  Washington,  July  17tlw 

1852. 
To  all  whom  these  presents  shall  come,  greeting: 

Whereas,  John  F.  Crampton,  Envoy  Extraor- 
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127*]  dinary  and  •Minister  Plenipotentiary 
to  Her  Majesty  the  Queen  of  Great  Britain  and 
Ireland,  hath  made  requisition,  in  conformity 
with  the  10th  article  of  the  Treaty  between  the 
United  States  and  Great  Britain,  for  the  mutu- 
al surrender  of  fugitive  criminals,  concluded 
at  Washington,  the  9th  day  of  August,  1842, 
for  the  delivery  up  to  justice  of  Thomas  Kaine, 
charged  with  the  crime  of  assault  with  an  in- 
tent to  commit  murder,  in  the  County  of  West- 
meath,  Ireland. 

And  whereas,  the  said  Thomas  Kaine  hath 
been  found  in  the  State  of  New  York,  within 
the  jurisdiction  of  the  United  States,  and  has, 
by  proper  affidavit,  and  in  due  form,  been 
brought  before  Joseph  Bridgham,  a  commis- 
sioner duly  appointed  by  the  United  States 
Circuit  Court  for  the  Southern  District  of  New 
York,  in  the  second  circuit,  for  examination 
of  said  charge  of  assault  with  intent  to  commit 
murder.  And  whereas,  the  said  Commissioner 
hath  deemed  the  evidence  sufficient  to  author- 
ize the  commitment  of  said  Thomas  Kaine,  and 
has,  accordingly,  committed  him.  All  of  which 
appears  by  a  copy  of  the  proceedings  trans- 
mitted to  this  department. 

Now,  these  presents  are  to  require  of  the 
United  States  Marshal  for  the  Southern  Dis- 
trict of  New  York,  or  of  any  other  public  offi- 
cer or  person  having  charge  or  custody  of  said 
Thomas  Kaine,  to  surrender  and  deliver  him 
up  to  Anthony  Barclay,  Her  Britannic  Majes- 
ty's Consul  at  the  Port  of  New  York,  or  to  any 
other  person  or  persons  duly  authorized  to  re- 
ceive said  fugitive,  and  conduct  him  to  Great 
Britain  for  trial. 

In  testimony  whereof,  I  have  hereunto 
signed  my  name,  and  caused  the  seal  of  this  de- 
partment to  be  affixed,  at  Washington,  this 
17th  day  of  July,  A.  D.  1852,  and  of  the  inde- 
pendence of  the  United  States  the  seventy- 
seventh. 

[Seal.]     (Signed)      W.  Hunter, 

Acting  Secretary  of  State. 

Upon  its  face,  ^his  warrant  is  perfectly  reg- 
ular. Its  recitals  set  forth  every  fact  necessary 
to  warrant  the  act  of  extradition,  according  to 
the  Treaty  and  the  Act  of  Congress.  It  appears, 
by  the  return  of  the  marshal  upon  the  writ  is- 
sued by  Mr.  Justice  Nelson,  that  before  he  re- 
ceived that  writ,  this  warrant  had  come  to  his 
hands,  and  he  had,  in  obedience  to  it,  tendered 
Kaine  to  Anthony  Barclay,  who  expressed  his 
readiness  to  receive  him;  and  while  arrange- 
ments were  about  to  be  made  to  put  Kaine  on 
shipboard,  the  writ  of  habeas  corpus,  issued  by 
Mr.  Justice  Nelson,  suspended  the  further  exe- 
cution of  the  warrant  of  extradition. 

This  warrant  of  extradition  is  the  final 
process  under  the  Treaty  and  Act  of  Congress. 
128*]  When  it  comes  to  the  hands  of  *the 
marshal,  he  holds  the  prisoner  for  the  purpose 
of  executing  it.  Upon  this  process,  therefore, 
Kaine  is  now  held. 

The  Act  of  Congress  requires  the  Judge, 
or  Commissioner,  to  certify  to  the  Secretary  of 
State  his  finding,  together  with  a  copy  of  all 
the  testimony  taken  before  him,  that  a  warrant 
may  issue  upon  the  requisition  of  the  proper 
authorities  of  the  foreign  government  for  the 
surrender  of  the  fugitive,  according  to  the  stip- 
ulations of  the  Treaty.  Such  a  warrant  having 
issued,  and  its  validity  not  having  been  consid- 
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ered  by  any  court  of  original  jurisdiction,  in 
my  judgment  it  is  not  the  exercise  of  an  appel- 
late power  to  examine  its  validity  by  a  writ 
of  habeas  corpus.  It  may  be  true  that,  if  the 
proceedings  before  the  Commissioner  were  to  be 
held  void,  this  warrant  must  also  be  invalid. 
But  the  question  is  not^  whether  this  warrant 
is  valid,  but  whether  we  have  jurisdiction  to 
examine  its  validity.  It  may  also  be  true  that, 
if  this  warrant  were  final  process,  issued  by 
the  Circuit  Court,  and  we  had  power  to  exam- 
ine the  legality  of  a  judgment  or  order  of  that 
court,  pursuant  to  which  it  issued,  we  should 
also  have  jurisdiction  upon  a  habeas  corpus,  to 
examine  the  validity  of  such  a  warrant,  and  of 
the  proceedings  of  executive  officers  under  it. 
But  this  warrant  did  not  emanate  from  the 
Circuit  Court,  nor  does  it  depend,  in  any  way, 
upon  its  authority,  nor  is  it  a  legal  consequence 
01  the  action  of  the  Circuit  Court  on  the  writ 
of  habeas  corpus,  or  in  any  other  proceeding.  It 
emanates  from  a  department  of  the  executive, 
which  rests  its  action  upon  the  proceedings  of 
the  Commissioner,  and  over  neither  can  this 
court  have,  under  the  Constitution,  nor  has  it 
under  the  laws,  any  appellate  jurisdiction  or 
control.    Marbury  v.  Madison,  1  Cr.  137. 

For  the  reason,  then,  that  if  a  writ  of  habeas 
corpus  were  allowed  in  this  case,  the  validity 
of  the  warrant  of  extradition  could  not  be 
examined  here,  I  think  the  writ  should  be 
refused. 

In  considering  the  question,  whether  the  Su- 
preme Court  of  the  United  States  has  jurisdic- 
tion, under  the  Constitution  and  laws  of  the 
United  States,  to  entertain  this  application,  I 
have  not  felt  at  liberty  to  allow  my  judgment 
to  be  pressed  upon  by  the  great  value  of  the 
particular  writ  applied  for,  or  the  propriety 
and  expediency  of  a  power  in  this  court  to  re- 
veiw  the  judgments  of  the  Circuit  Courts,  in 
cases  affecting  the  liberty  of  the  citizen.  To 
all  that  has  &en  said  concerning  the  pre-emi- 
nent utility  of  the  writ  of  habeas  corpus,  I 
readily  assent.  But  it  must  be  remembered, 
that  the  real  question  here,  is  not  whether  this 
great  writ  shall  be  freely  and  efficiently  used, 
but  whether  our  appellate  power  is  large 
enough  to  extend  to  this  case.  The  Circuit 
Couil  has  power,  upon  its  own  views  of  the 
law,  to  inflict,  not  only  imprisonment,  but  even 
the  punishment  "of  death,  without  ap-  ['129 
pellate  control  by  this  court.  Even  when  it.  is 
alleged  that  the  proceedings  of  a  circuit  court, 
by  which  a  citizen  is  imprisoned,  are  coram 
non  judice  and  void,  its  judgment  is  final,  and 
no  relief  can  be  had  here,  by  writ  of  error  or 
appeal,  or  by  habeas  corpus.  Ex  parte  Wat- 
kins,  3  Pet.  193;  Ex  parte  Kearney,  7  Wheat. 
38. 

Undoubtedly,  it  would  be  competent  for 
Congress  to  do,  in  cases  like  this,  what  it  has 
done  in  a  class  of  cases  somewhat  analogous. 
By  the  Act  of  August  29,  1842  (  5  Stat,  at 
Large,  539 ) ,  when  the  subject  of  a  foreign  gov- 
ernment is  imprisoned  for  an  act  done  under 
the  authority  of  that  government,  and  a  writ 
of  habeas  corpus  is  issued  by  a  judge  of  this 
court,  or  by  a  district  judge,  an  appeal  to  the 
Circuit  Court,  and  from  its  order  to  this  court, 
is  expressly  given. 

It  is  for  Congress  to  determine  whether  this 
class  of  cases  requires  the  same  privileges.    Un- 
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til  it  so  determines,  I  must  give  my  decision 
upon  our  jurisdiction,  as,  according  to  my 
judgment,  it  exists,  unaffected  by  the  consider- 
ation that  it  might  be  expedient  to  enlarge  it. 
My  opinion  is,  that  if  the  writ  prayed  for  were 
issued,  we  should  not  have  jurisdiction  to  in- 
quire into  the  cause  of  commitment  shown  by 
the  petition,  and  consequently  the  writ  should 
be  refused.  I  give  no  opinion  upon  the  suffi- 
ciency of  the  cause  of  the  commitment,  not 
deeming  it  to  be  judicially  before  us. 

Mr.  Justice  Nelson: 

The  application  for  the  arrest  and  delivery  of 
Thomas  Kaine  was  originally  made  on  the  req- 
uisition of  the  British  Consul,  resident  at  the 
port  of  New  York,  before  Joseph  Bridgham, 
Esq.,  a  United  States  Commissioner  for  the 
Southern  District  of  New  York.  A  warrant 
was  issued  and  the  arrest  made,  i;nd,  on  the  re- 
turn before  this  officer,  an  examination  took 
place  upon  a  charge  that  the  fugitive  had  com- 
mitted an  assault,  with  intent  to  murder,  upon 
one  James  Balfe,  in  Ireland,  on  the  5th  April, 

1851.  The  Commissioner,  upon  hearing  the 
allegation  and  proofs,  adjudged  the  prisoner 
guilty,  and  ordered  that  he  be  committed,  in 
pursuance  of  the  Treaty,  to  abide  the  order  of 
the  President  of  the  United  States.  A  petition 
was  then  presented  to  the  Circuit  Court  for  the 
Southern  District  of  New  York,  holden  by  the 
District  Judge,  for  a  writ  of  habeas  corpus,  di- 
rected to  the  marshal,  to  bring  up  the  body  of 
the  prisoner;  and  also  a  certiorari  to  the  Com- 
missioner, to  bring  up  the  proceedings  that  had 
taken  place  before  him;  and  upon  a  full  re- 
view of  all  these  proceedings,  on  the  9th  July, 

1852,  adjudged  that  the  commitment  and  de- 
tention were  for  sufficient  cause,  and  ordered 
that  the  writ  of  habeas  corpus  be  dismissed, 
ISO*]  and  the  prisoner  be  *  remanded,  and 
continued  in  the  custody  of  the  marshal,  under 
said  commitment.  On  the  17th  July,  copies  of 
these  proceedings  having  been  forwarded  to 
the  Department  of  State,  at  Washington,  the 
acting  secretary  issued  his  warrant  to  the  mar- 
shal having  the  custody  of  the  prisoner,  direct- 
ing that  he  be  surrendered  to  Mr.  Barclay,  the 
British  Consul,  or  to  any  other  person  or  per- 
sons duly  authorized  to  receive  the  fugitive 
and  transport  him  to  Great  Britain  for  trial. 
On  the  22d  July,  a  petition  was  presented  to 
mfit  at  my  chambers,  in  Cooperstown,  on  be- 
half of  the  prisoner,  for  a  writ  of  habeas  cor- 
pus which  I  declined  allowing  until  the  whole 
of  the  proceedings  that  had  already  taken  place 
in  the  matter  were  laid  before  me.  Copies  of 
them  were  subsquently  furnished,  and,  upon 
an  examination,  being  satisfied  that  the  Com- 
missioner had  no  jurisdiction  over  the  case,  I 
allowed  the  writ,  on  the  3d  of  August,  return- 
able before  me,  at  my  chambers,  on  the  11th  of 
the  same  month,  and  which  return  was  made 
accordingly.  As  the  case  was  one  in  which  I 
entertained  a  different  opinion  from  that  of  the 
tribunals  before  whom  the  proceedings  had 
taken  place,  not  only  as  to  the  jurisdiction  of 
the  Commissioner,  but  also  in  respect  to  their 
interpretation  of  the  Treaty  and  Act  of  Con- 
gress passed  to  carry  it  into  effect;  and,  as  the 
questions  involved  were  of  considerable  inter- 
est of  themselves,  and  concerned  deeply  the 
two  nations  who  were  parties  to  the  Treaty,  on 
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the  return  to  the  writ  I  entered  an  order,  di- 
recting that  the  case  be  heard  before  all  the 
judges,  at  the  commencement  of  the  next  term 
of  this  court.  The  case  has  now  been  heard  in 
full  bench,  and  I  am  inclined  to  concur  with 
my  brethren,  that  we  cannot  entertain  jurisdic- 
tion of  it  upon  my  allowance  of  the  writ  and 
adjournment  of  the  proceedings  to  be  heard  in 
this  court.  The  practice  is  a  familiar  one,  in 
the  proceedings  under  this  writ,  before  the 
King's  Bench,  in  England.  1  Burr.  460,  542, 
606;  Comyn's  Digest,  Habeas  Corpus,  3d  ed. ; 
Bl.  Com.  131;  9  Ad.  &  Ell.  731,  Leonard  Wat- 
son's case,  and  which  furnished  the  precedent 
for  that  adopted  by  me  in  this  case.  That, 
however,  is  an  original  proceeding;  and,  in 
cases  where  the  court  has  original  jurisdiction 
to  hear  and  determine  the  matters  upon  the  re- 
turn, and  where  the  hearing  may  be  had  either 
before  one  of  the  justices,  at  chambers,  or  in 
full  bench.  But,  according  to  the  settled 
course  of  decisions  in  this  court,  we  can  only 
issue  the  writ,  and  entertain  jurisdiction  of  the 
matters  set  forth  on  the  return,  in  the  exercise 
of  our  appellate  power.  United  States  v.  Ham- 
ilton, 3  Dall.  17;  Ex  parte  Burford,  3  Cr.  448; 
Ex  parte  Bollman  and  Swartwout,  4  Id.;  Ex 
parte  Kearney,  7  Wheat.  38;  Ex  parte  Wat- 
kins,  3  Pet.  193;  7  Id.  568;  Ex  parte  Metzger, 
5  How.  189.  And,  as  the  power  cannot  be 
exercised  by  one  of  the  *  justices,  at  ['ISl 
chambers,  there  may  be  ground  for  a  distinc- 
tion between  the  proceedings,  under  the  writ, 
in  this  court  and  in  the  King's  Bench.  The 
issuing  of  the  writ,  and  proceedings  before  me, 
at  chambers,  under  it,  must  undoubtedly  be  re- 
garded as  an  original  proceeding,  and  not  in 
the  exercise  of  an  appellate  power.  If  this 
conclusion  be  a  sound  one,  the  remedy  for  the 
defect  in  the  law  must  be  sought  in  Congress, 
who  can  make  provision  for  the  issuing  of  the 
writ  in  vacation  as  well  as  in  term,  in  all  cases 
where  this  court  possesses  jurisdiction  to  enter- 
tain proceedings  under  it.  The  right  of  the 
citizen  to  appeal  to  the  court  for  the  benefit  of 
this  great  writ,,  in  case  of  an  illegal  restraint  of 
his  liberty,  ought  not  to  be  restricted  to  the 
time  of  its  sitting;  but,  as  in  all  other  (^es 
where  its  jurisdiction  may  be  exercised,  provi- 
sion should  be  made  for  instituting  the  proceed- 
ing in  vacation.  The  prisoner  has  now  pre- 
sented to  this  court  a  petition,  praying  for  a 
writ  of  habeas  corpus  to  be  directed  to  the  mar- 
shal, that  he  may  be  brought  up,  together  with 
the  ground  of  his  commitment;  and,  also,  for 
a  certiorari  to  the  Circuit  Court,  to  bring  up 
the  proceedings  that  have  taken  place  in  that 
court,  which  disembarrasses  the  case  of  all  ex- 
ceptions to  the  form  of  the  application;  and 
the  return  of  the  marshal  and  the  proceedings 
before  the  Circuit  Court  being  now  before  us, 
on  this  preliminary  motion,  by  the  agreement 
of  the  counsel,  the  case  is  in  a  situation  to  en- 
able us  to  express  an  opinion  upon  the  merits. 
It  is  objected,  that  this  court  cannot  entertain 
jurisdiction  of  the  case,  even  upon  the  petition 
return  of  the  marshal,  and  of  the  proceedings 
before  the  Circuit  Court  to  the  certiorari,  for 
the  reason,  it  appears,  as  supposed,  that  the 
prisoner  is  held  in  confinement  under  the  war- 
rant of  the  commissioner,  and  not  under  the 
decision  and  order  of  the  Circuit  Court;  that 
this  court  cannot  reach  and  review  the  pro- 
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ceedings  before  the  commissioner,  by  virtue  of 
this  writ,  in  the  exercise  of  its  appellate  power, 
but  can  only  reach  and  review  the  proceedings 
and  order  of  the  Circuit  Court;  and  as  the  con- 
finement of  the  prisoner  is  not  under  or  in  pur- 
suance of  the  order  of  that  courts  the  proceed- 
ings under  the  writ  here  would  be  a  nullity. 
The  first  case  in  which  this  question  was  dis- 
cussed at  large  by  counsel  and  by  the  court,  was 
that  of  £x  parte  Bollman  and  Swartwout.  They 
were  in  confinement  in  this  district,  under  a 
warrant  from  the  Circuit  Court,  upon  a  charge 
of  treason  against  the  United  States.  Two  ob- 
jections were  taken  to  the  power  of  this  court 
to  issue  the  writ  to  bring  up  the  prisoners :  1st, 
that  it  involved  the  exercise  of  an  original  ju- 
risdiction, not  given  by  the  Constitution;  and 
2d,  that  if  it  was  the  exercise  of  an  appellate 
power,  it  was  not  within  the  14th  section  of 
IS  2*1  the  Judiciary  Act,  *  which  alone  con- 
ferred the  authority  to  issue  this  writ.  Chief 
Justice  Marshall,  who  delivered  the  opinion  in 
that  case,  admitted  the  power  could  not  be 
exercised  as  a  part  of  the  original  jurisdiction 
of  the  court;  but  held,  that  it  possessed  juris- 
diction, as  an  appellate  power,  under  this  14th 
section.  After  answering  the  argument,  that 
the  power  to  award  the  writ  was  limited  by 
that  section  to  causes  pending  in  this  court,  in 
which  it  was  necessary,  in  order  to  enable  it  to 
make  a  final  decision  in  the  case,  he  observed 
that  the  proviso  to  the  section  extended  to  the 
whole  of  it;  that  proviso  is  as  follows: 

That  writs  of  habeas  corpus  shall  in  no  case 
extend  to  prisoners  in  jail,  unless  where  they 
are  in  custody  under  or  by  color  of  the  author- 
ity of  the  United  States,  or  are  committed  for 
trial   before  some  court  of  the  same,  or  are 
necessary  to  be  brought  into  the  court  to  testify. 
And  that,  construing  the  section  with  refer- 
ence to  this  proviso,  the  power  of  the  court  to 
issue  the  writ  extended  to  all  cases  where  the 
prisoner  was  restrained  of  his  liberty,  under  the 
authority    of    the    federal   government.     The 
■aroe  principle  is  derived  from  that  section,  as 
stated   by   Mr.  Justice    McLean  in  Ex  parte 
Dorr,  3  How.  103-106.     "The  power  given  to 
the  courts,"  he  observes,  ''in  this  section  to  is- 
sue writs  of  scire  facias,  habeas  corpus,  etc.,  as 
regards  the  writ  of  habeas  corpus,  is  restricted 
by  the  proviso  to  cases  where  a  prisoner  is  in 
custody  under  or  by  color  of  the  authority  of 
the  United  States,  or  has  been  committed  for 
trial  before  some  court  of  the  same,  or  is  nec- 
essary to  be  brought  into  court  to  testify.    This 
is  so  clear,"  he  observes,  "from  the  language  of 
the  section,  that  any  illustration  of  it  would 
seem  to  be  unnecessary.    The  words  of  the  pro- 
viso are  unambiguous.    They  admit  of  but  one 
construction.*'    If  this  construction  of  the  sec- 
tion is  to  be  maintained  (and  the  case  Ex  parte 
Bollman  and  Swartwout  was  very  fully  and  de- 
liberately considered),  then  it  is  manifest  the 
power  to  issue  this  great  writ  for  the  security 
of  the  liberty  of  the  citizen  is  much  broader 
than  has  been  contended  for  on  behalf  of  the 
prisoner  in    the  case  before  us.     Hamilton's 
case,  decided  in  1795,  led  the  way  to  the  deci- 
sion  in  Bollman  and   Swartwout.     That   case 
repudiates  the  idea  that  the  power  to  issue  the 
writ  is  limited  to  instances  where  the  proceed- 
ing is  ancillary  to  the  determination  of  a  suit 
pending.     Hamilton  was  in  jail  on  a  warrant 
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issued  by  the  District  Judge,  at  chambers,  upon 
a  charge  of  treason.    Chief  Justice  Marshall,  in 
Ex  parte  Tobias  Watkins,  3  Peters,  208,  ob- 
serves that  in  the  case  of  Bollman  and  Swart- 
wout, the  habeas  corpus  was  awarded  on  the 
same   principle  on  which  it  was  awarded  in 
Hamilton's  case;    and,  in  Ex  parte  Kearney, 
Mr.  Justice  Story,  in  stating  the  points  in  the 
case,   observes,   "the   first  is   whether   or   not 
*this  court  has  authority  to  issue  a  ha-  [*133 
beas  corpus  where  a  person  is  in  jail  under  the 
warrant  or  order  of  any  other  court  of  the 
United  States."    And  then  says,  "that  it  is  un- 
necessary to  say  more  than  that  the  point  has 
already  passed  in  rem  judicatam  in  this  court. 
In  the  case  of  Bollman  and  Swartwout,  it  was 
expressly   decided,    upon    full   argument,   that 
this  court  possessed  such  authority,  and  the 
question  has  ever  since  been  considered  at  rest." 
In  the  case  of  Ex  parte  Watkins,  reported  in 
7  Peters,  668,  there  is  a  still  stronger  exercise 
of  the  power  to  issue  this  writ.     In  that  case 
the  prisoner  was  in  custody  of  the  marshal 
under   three   executions    regularly   issued   out 
of  the  Circuit  Court,  but  their  efficacy  had  ex- 
pired by  the  neglect  of  the  marshal  to  bring 
in  the  body  on  the  return  day.     The  error  or 
wrongful  detention  lay  wholly  with  the  mar- 
shal, and  yet  this  court  issued  the  habeas  cor- 
pus,  and   discharged  the  prisoner.     The   case 
stands  upon  the  principle  decided  in  Hamilton's 
case,  and  in  Bollman  and  Swartwout,  that  the 
writ  may  issue  in  all  cases  where  the  prisoner 
is  in  custody  imder  and  by  color  of  the  authori- 
ty of  the  United  States.    In  the  case  Ex  parte 
Metzger,   the  prisoner  was  committed   to  the 
custody  of  the  marshal  by  the  District  Judge, 
at  his  chambers,  imder  the  French  Treaty  of  ex- 
tradition.   This  court  held  that  they  possessed 
no  power  to  issue  the  writ  of  habeas  corpus, 
inasmuch  as  the  order  of  commitment  had  been 
made  at  chambers  and  not  in  court.    This  case 
undoubtedly  stands  alone,  and  has  very  much 
narrowed  the  power  of  the  court  in  issuing  this 
great  writ  in  favor  of  the  liberty  of  the  citizen, 
from  that  repeatedly  asserted  in  previous  cases. 
But  I  do  not  propose  to  disturb  it.     For  the 
case  before  us  is  within  the  doctrine  of  this 
case,  and  of  every  other  that  has  heretofore 
been  passed  upon  by  the  court,  as  I  shall  pro- 
ceed briefly  to  show.    The  habeas  corpus,  which 
was  issued  in  the  case  before  us,  by  the  court 
below,  to  the  marshal,  brought  up  the  body  of 
the  prisoner,  and  also  the  warrant  of  commit- 
ment, into  that  court,  and  the  certiorari  to  the 
Commissioner  brought  up  the  record,  or  tenor 
of   the  record  of  the  proceedings  before  him, 
upon  which  the  warrant  had  issued.    The  Whole 
case,  therefore,  was  in  that  court.    And  pend- 
ing the  examination  or  hearing,  the  prisoner,  in 
all  cases,  on  the  return  of  the  writ,  is  detained, 
not  on  the  original  warrant,  but  under  the  au- 
thority of  the  writ  of  habeas  corpus.    He  may 
be  bailed  on  the  return  de  die  in  diem,  or  be  re- 
manded to  the  same  jail  whence  he  came,  or  to 
any  other  place  of  safe  keeping  under  the  con- 
trol of  the  court,  or  officer  issuing  the  writ,  and 
by  its  order  brought  up  from  time  to  time,  till 
the  court  or  officer  determines  whether  it  is 
proper  to  discharge  or  remand  him  absolutely. 
The  King's  Bench  may,  pending  the  hearing,  re- 
mand to  the  same  prison  or  to  their  own,  the 
*MarBhal8ea.    The  eflScacy  of  the  origi-  [*184 
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nal  commitment  is  superseded  by  this  writ 
while  the  proceedings  under  it  are  pending^  and 
the  safe  keeping  of  the  prisoner  is  entirely  un- 
der the  authority  and  direction  of  the  court  is- 
suing it,  or  to  which  the  return  is  made.  Ba- 
con, title  Habeas  Corpus,  B.  12;  5  Mod.  22,  The 
King  V.  Bethel;  Comyn,  title  Habeas  Corpus; 
1  Vent.  330,  346;  3  East,  156;  1  B.  &  Cr.  258; 
4  B.  &  A.  296.  Holt,  Chief  Justice,  observed, 
in  The  King  v.  Bethel,  when  a  man  comes  in 
by  habeas  corpus,  by  the  power  of  the  court,  he 
may  be  bailed  to  appear  de  die  in  diem,  till  the 
case  is  determined,  and  then  he  may  be  remand- 
ed to  the  same  prison.  ''By  the  petition  of 
right/'  he  again  remarks,  "we  are  to  bail  or 
discharge  in  three  days,  but  when  we  bail  (that 
is,  de  die  in  diem)  and  afterwards  remand  him, 
it  is  no  escape,  for  the  entry  is  'remittitur,'  and 
that  is  a  commitment  grounded  on  the  old  one." 

The  Circuit  Court  in  the  case  before  us, 
after  reviewing  the  proceedings  on  the  return 
of  the  writ,  and  also  to  the  certiorari,  arrived  at 
the  conclusion  that  they  were  regular  and  le- 
gal; and,  to  use  its  own  words, 

"Accordingly  adjudges  that  the  commitment 
and  imprisonment  of  the  prisoner,  for  the  causes 
in  the  return  to  the  habeas  corpus,  in  the  case 
set  forth,  are  sufficient  cause  and  warrant  in 
law  for  his  detention  by  the  marshal.  There- 
fore, it  is  ordered  by  the  court  that  the  writ, 
etc.,  be  dismissed,  and  that  the  prisoner  be  re- 
manded, and  continued  in  the  custody  of  the 
marshal,  under  such  his  arrest  and  commit- 
ment by  the  aforesaid  process,"  meaning  the 
original  warrant  of  the  Commissioner. 

The  question  here  is,  whether,  upon  the  law 
governing  the  writ  of  habeas  corpus,  and  to 
which  I  have  referred,  and  upon  this  judgment 
of  the  court,  the  prisoner  is  or  is  not  held  in 
confinement  under  the  order  of  the  Circuit 
Court.  If  he  is,  it  is  admitted  by  all  that  this 
court  has  jurisdiction  of  the  case,  and  is  bound 
to  revise  that  decision.  That  court  not  only 
adjudges  the  commitment  and  imprisonment 
lawful,  but  directs  the  prisoner  to  be  remanded, 
which,  says  Holt,  Chief  Justice,  is  a  commit- 
ment grounded  on  the  old  one;  and,  further 
(which  was  superfluous),  the  order  directs  that 
he  shall  be  continued  in  the  custody  of  the 
marshal,  under  the  old  commitment.  How  it 
can  be  said,  in  view  of  the  law  governing  this 
writ,  and  of  the  form  of  the  judgment  of  the 
court  below,  that  the  prisoner  is  not  in  confine- 
ment under  that  judgment,  but  simply  under 
the  process  of  the  Commissioner,  without  de- 
pendence upon  that  jud^ent,  I  admit  I  am 
incapable  of  comprehending.  But  if  any  fur- 
ther authority  is  wanting  upon  this  question,  I 
will  refer  to  an  early  case  in  this  court,  Ex- 
parte  Burford,  3  Cranch,  448.  That  was  a  com- 
mitment by  magistrates  in  this  district.  The 
185*]  case  'was  reviewed  on  writ  of  habeas 
corpus  by  the  Circuit  Court,  and  the  prisoner 
remanded;  afterwards,  a  writ,  issued  from  this 
court,  bringing  up  the  prisoner,  and  also  the 
proceedings  which  were  before  the  court  be- 
low. This  court  discharged  the  prisoner,  say- 
ing that  the  warrant  of  commitment  by  the 
magistrates  was  illegal,  for  not  stating  the 
cause  of  commitment — that  the  Circuit  Court 
had  revised  the  proceedings  and  corrected  two 
of  the  errors  of  the  macfistrates  and  left  the 
rest.  The  case,  in  principle,  is  not  distinguish- 
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able  from  the  one  before  us.    Here  the  Circuit 
Court  has  corrected  none  of  the  errors  of  the 
Commissioner,  if  any,  but  confirmed  all  of  them, 
and  recommitted  the  prisoner  to  the  custody  of 
the  marshal.    It  has  been  argued  that  great  in- 
convenience would  arise,  if  the  writ  of  habeas 
corpus  could  issue  from  this  court  into  any  part 
of  the  Union  to  bring  up  a  prisoner  on  a  peti- 
tion that  he  was  illegally  restrained  of  his  lib- 
erty under  the  authority  of  the  United  States^ 
as  the  proceeding  must  be  attended  with  delay 
and  expense,  by  reason  of  the  great  extent  of 
our  territory.     But,  it  must  be  remembered 
that,  in  the  case  of  a  right  of  property  involved, 
dependent  upon  the  laws  of  the  Union,  and  a 
decision  against  it,  the  party  against  whom  a 
decision  has  been  made  in  a  state  court,  how- 
ever small  the  amount  in  controversy,  is  enti- 
tled to  a  writ  of  error  to  this  court,  to  bring  up 
the  case  for  review,  by  the  26th  section  of  the 
same  Act  in  which  this  14th  section  is  found. 
And  I  am  yet  to  learn  that  the  right  of  liberty 
of  the  citizen  is  not  as  dear  to  him,  and  en- 
titled to  be  guarded  with  equal  care  by  the  Con- 
stitution and  laws,  as  the  right  of  property, 
notwithstanding    the    supposed    inconvenience. 
Such  has  heretofore  been,  as  we  have  seen,  the 
opinion  in  this  court,  when  dealing  with  the 
writ  in  question;  and  I  will  simply  add,  in  the 
language  of  Chief  Justice  Denman,  in  the  case 
of  the  Canadian  prisoners,  "that  it  seems  to  me 
that  we  would  be  tampering  with  this  great 
remedy  of  the  subject,  the  writ  of  habeas  cor- 
pus, if  we  did  not  say  that  we  would  abide  by 
the  practice  we  find,  and  deal  with  this  as  it 
has  been  formerly  dealt  with."    I  am  satisfied, 
therefore,  that  this  court  has  jurisdiction   to 
issue  the  writ  of  habeas  corpus,  to  inquire  into 
the  legality  of  the  commitment  below;  and,  as 
the  whole  ca«»e  is  before  us  on  this  motion,  by 
the  stipulations  of  the  parties,  shall  proceed  to 
an  examination  of  the  questions  raised  upon 
the  merits. 

It  may,  I  think,  be  assumed,  at  this  day,  as 
an  undoubted  principle  of  this  government,  that 
its  judicial  tribunals  possess  no  power  to  arrest 
and  surrender  to  a  foreign  country,  fugitives 
from  justice,  except  as  authorized  by  treaty 
stipulations,  and  Acts  of  Congress  passed  in 
pursuance  thereof.  Whether  Congress  could 
confer  the  power  independentlv  of  a  treaty,  is  a 
^question  not  necessarily  involved  in  this  [*186 
case,  and  need  not  be  examined.  If  it  was,  as 
at  present  advised,  I  am  free  to  say  that  I  have 
found  no  such  power  in  any  article  or  clause  of 
the  Constitution,  delegated  to  that  body  by  the 
people  of  the  States.  It  belongs  to  the  treaty- 
making  power,  and  to  that  alone,  and  its  exer- 
cise is  dependent  upon  the  Executive  Depart- 
ment, with  the  concurrence  of  two  thirds  of  the 
senators,  and  such  I  think  has  been  the  practi- 
cal construction  given  to  the  Constitution  since 
the  foundation  of  the  government.  We  must 
look,  therefore,  to  the  provisions  of  the  Treaty 
with  Great  Britain,  and  the  Act  of  Congress 
passed  in  pursuance  thereof,  for  the  authority 
to  be  exercised  by  the  judiciary  in  the  surren* 
der  of  the  alleged  fugitive  in  question,  and  by 
these  provisions  and  Act,  ascertain  and  deter- 
mine whether  or  not  the  proceedings  in  the  tribu- 
nals below,  who  have  ordered  a  surrender,  are  ia 
conformity  with  them,  and  warranted  by  law. 
By  the  Treaty,  "it  is  agreed  that  the  United 
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States  and  Her  Brittanic  Majesty,  shall,  upon 
mutual  requisitions  by  them,  or  their  ministers, 
officers  or  authorities,  respectively  made,  de- 
liver up  to  justice  all  persons  who,  being 
charged  with  the  crime  of  murder,"  etc.,  "and 
the  respective  judges  and  other  magistrates  of 
the  two  governments  shall  have  power,  juris- 
diction and  authority,  upon  complaint,  made 
under  oath,  to  issue  a  warrant  for  the  appre- 
hension of  the  fugitive,"  etc. 

In  the  case  before  us.  Her  Brittanic  Majesty's 
Consul  at  the  port  of  New  York  made  a  requi- 
sition and  complaint,  before  one  of  the  United 
States  Conunissioners,  against  the  fugitive  in 
^estion — upon  which,  a  warrant  was  issued 
«nd  the  arrest  made,  and  after  an  examination 
into  the  charge,  committed,  for  the  purpose  of 
being  surrendered.  No  demand  was  made  upon 
this  government,  bv  the  government  of  Great 
Britain,  claiming  the  surrender.  This  govern- 
ment was  passed  by,  and  the  requisition  made 
by  the  Consul,  directly  upon  the  magistrate,  on 
the  ground,  as  contended  for,  namely:  that  the 
consent  or  authority  of  the  Executive  is  unnec- 
«88ary  to  warrant  the  institution  of  the  pro- 
ceedings ;  and,  in  support  of  their  propriety  and 
regularity,  the  position  is  broadly  taken,  and 
"without  which  the  proceedings  cannot  be  up- 
held, that,  according  to  the  true  interpreta- 
tion of  the  Treaty,  any  officer  of  Great  Britain, 
however  inferior,  properly  represents  the  sov- 
ereign of  that  country  who  may  choose  to 
prosecute  the  alleged  fugitive  in  making  the 
requisition,  and  is  entitled  to  the  obedience 
of  the  judicial  tribunals  for  that  purpose, 
and  if  sufficient  evidence  is  produced  before 
them,  to  arrest  and  commit,  that  a  surrender 
may  be  made;  and,  that  in  this  respect,  such 
officer  is  put  on  the  footing  of  any  of  the 
prosecuting   officers   of   this   government,   who 

187*]  are  'authorized  to  institute  criminal 
proceedings  for  a  violation  of  its  laws ;  that  the 
country  is  open  to  him,  throughout  the  limits 
of  the  Union,  and  the  judicial  tribunals  bound 
to  obedience  on  his  requisition  and  proofs,  to 
make  the  arrest  and  commitment.  This  is  the 
argument.  Now,  upon  recurring  to  the  terms 
of  the  Treaty  it  will  be  seen,  I  think,  that  no 
«uch  stipulations  were  entered  into,  or  in- 
tended to  be  entered  into,  by  either  govern- 
ment, or  any  authority  conferred  to  justify 
•ach  a  proceeding.  The  two  nations  agree, 
that  upon  "mutual  requisition  by  them,  or 
their  officers  or  authorities  respectively  made" 
— ^that  is,  on  a  requisition  made  by  the  one 
government,  or  by  its  ministers  or  officers 
properly  authorized,  upon  the  other — ^the  gov- 
ernment upon  whom  the  demand  is  thus  made 
«hall  deliver  up  to  justice  all  persons  charged 
with  the  crimes,  as  provided  in  the  Treaty,  who 
«hall  have  sought  an  asylum  within  her  terri- 
tories. In  other  words,  on  a  demand,  made  by 
the  authority  of  Great  Britain  upon  this  gov- 
ernment, it  shall  deliver  up  the  fugitive;  and 
so  in  respect  to  a  demand  by  the  authority  of 
this  ^vernment  upon  her.  This  is  the  exact 
stipulation  entered  into,  when  plainly  inter- 
preted. It  is  a  compact  between  the  two  na- 
tions in  respect  to  a  matter  of  national  concern 
— the  punishment  of  criminal  offenders  against 
their  laws — and  where  the  guilty  party  could 
be  tried  and  punished  only  within  the  jurisdic- 
tion whose  laws  have  been  violated.    The  duty 
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or  obligation  entered  Into,  Is  the  duty  or  obli- 
gation of  the  respective  nations,  and'  each  is 
bound  to  see  that  it  is  fulfilled,  and  eaic^h  is  re- 
sponsible to  the  other  in  case  of  a  violation. 
When  the  casus  fsederis  occurs,  the  requisition 
or  demand  must  be  made  by  the  one  nation  up- 
on the  other.  And  upon  our  system  of  govern- 
ment, a  demand  upon  the  nation  must  be  made 
upon  the  President,  who  has  charge  of  all  its 
foreign  relations,  and  with  whom  only  foreign 
governments  are  authorized,  or  even  permitted, 
to  hold  any  communication  of  a  national  con- 
cern. He  alone  is  authorized,  by  the  Ck>nstitu- 
tion,  to  negotiate  with  foreign  governments, 
and  enter  into  treaty  obligations  binding  upon 
the  nation ;  and,  in  respect  to  all  questions  aris- 
ing out  of  these  obligations,  or  relating  to  our 
foreign  relations,  in  which  other  governments 
are  interested,  application  must  be  made  to 
him.  A  requisition  or  demand,  therefore,  up- 
on this  government,  must,  under  any  treaty 
stipulation,  be  made  upon  the  Executive,  and 
cannot  be  made  through  any  other  department, 
or  in  any  other  way.  Judge  Marshall,  in  his 
celebrated  argument  in  the  case  of  Jonathan 
Robbins,  who  was  demanded  by  Great  Britain, 
under  the  Treaty  of  1795,  and  from  which  this 
part  of  the  Treaty  of  1842  was  taken  almost 
verbatim,  speaking  of  the  requisition  in  that 
case,  observes: 

•"That  the  case  was,  In  Its  nature,  a  [•ISS 
national  demand,  made  upon  the  nation.  The 
parties  were  the  two  nations.  They  cannot 
come  into  court  to  litigate  their  claims,  nor  can 
a  court  decide  on  them.  Of  consequence,  the 
demand  is  not  a  case  of  judicial  cognizance." 
He  further  observes,  that  "the  President  is  the 
sole  organ  of  the  nation,  in  its  external  rela- 
tions, and  its  sole  representative  with  foreign 
nations.  Of  consequence,  the  demand  of  a  for- 
eign nation  can  only  be  made  on  him;"  Again, 
he  says:  ''The  department,  which  is  intrusted 
with  the  whole  foreign  intercourse  of  the  na- 
tion, with  the  negotiations  of  all  treaties,  with 
the  power  of  demanding  a  reciprocal  perform- 
ance of  the  article,  which  is  accountable  to  the 
nation  for  the  violation  of  its  engagements 
with  foreign  nations,  and  for  the  consequences 
resulting  fr(»n  such  violation,  seems  the  proper 
department  to  be  intrusted  with  the  execution 
of  a  national  contract,  like  that  under  consider- 
ation." 

The  idea  of  a  requisition  of  a  foreign  nation 
upon  the  judiciary  of  another,  much  more  upon 
the  humble  magistrate  of  another,  demanding, 
as  of  right,  the  fulfillment  of  treaty  obligations, 
is  certainly  novel,  ahd  one  that  I  would  not 
willingly  attribute  to  the  distinguished  men 
who  negotiated  this  one,  nor  to  the  govern- 
ments that  ratified  it.  So  extraordinary  an  in- 
terpretation ought  not  to  be  given  to  the  instru- 
ment, unless  upon  the  plainest  and  most  im- 
perative terms.  It  does  great  injustice  to  both 
nations.  The  proceedings,  consequent  upon 
it,  compromit  the  character  and  dignity  of  the 
one  making  the  demand,  and  are  disrespectful 
to  the  other,  and  may  be  dangerous  to  the  lib- 
erty of  the  citizen.  The  record  before  us 
shows,  that  a  requisition,  with  due  solemnity, 
was  made  upon  the  commissioner,  in  this  case, 
by  Her  Brittanic  Majesty's  government,  through 
her  Consul,  and  seems  to  imply,  that  the  mag- 
istrate is  to  act  under  the  power  and  authority 
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of  that  government,  rather  than  in  obedience 
to  the  laws  of  his  own;  and  that  a  refusal  to 
act  would  be  a  contempt  of  that  authority,  and 
of  the  casus  federis  of  a  treaty  obligation.  If 
any  further  argument  was  wanting  for  the  in- 
terpretation of  the  Treaty  for  which  I  am  con- 
tending, I  might  refer  to  that  given  by  the  au- 
thority of  Great  Britain,  in  jproviding  by  Act 
of  Parliament  for  carrying  it  into  execution  on 
her  part. 

By  the  6th  and  7th  Victoria,  chapter  76,  it  is 
enacted,  "That,  in  case  a  requisition  shall  at 
any  time  be  made  by  the  authority  of  the 
United  States,  in  pursuance  of,  and  according 
to  the  said  Treaty,  for  the  delivery  of  any  per- 
son charged  with  the  crime  of  murder,  etc.,  it 
shall  be  lawful  for  one  of  Her  Majesty's  princi- 
pal Secretaries  of  State,  or,  in  Ireland,  for  the 
Chief  Secretary  of  the  Lord-Lieutenant  of  Ire- 
189*]  land,  and  in  any  "of  Her  Majesty's  colo- 
nies or  possessions  abroad,  for  the  officer  ad- 
ministering the  government  of  any  such  colony 
or  possession,  by  warrant  imder  his  hand  and 
seal,  to  signify  that  such  requisition  has  been 
so  made,  and  to  require  all  justices  of  the  peace, 
and  magistrates  and  officers  of  justice,  within 
the  several  jurisdictions,  to  govern  themselves 
accordingly,  etc.;  and  thereupon  it  shall  be  law- 
ful for  any  justice  of  the  peace,  etc.,  to  examine 
upon  oath  any  person  or  persons,  touching  the 
charge,"  etc. 

Now,  it  will  be  seen  that,  according  to  the 
interpretation  given  to  the  Treaty  by  Great 
Britain,  the  requisition  for  the  delivery  of  the 
fugitive  must  be  made  by  the  President  upon 
that  government,  and  its  warrant  obtained,  be- 
fore any  magistrate  within  her  dominion  is 
authorized  to  act  in  the  matter.  The  Act  of 
Parliament  deals  with  the  Treaty  as  regulating 
a  matter  of  national  concern,  and  in  respect  to 
which  both  nations  must  act  in  carrying  into 
execution  its  stipulations;  and  it  is  only  after 
botl?  have  acted,  and  an  authority  obtained  for 
the  surrender,  that  the  power  of  the  judiciary 
can  be  called  into  requisition.  I  am  satisfied 
this  is  a  sound  interpretation  of  its  provisions, 
and  is  one,  while  it  secures  the  punishment  of 
the  offender,  guards  the  citizens  and  subjects  of 
the  respective  countries  against  any  abuse  of 
the  power.  While  its  exercise  is  thus  kept  un- 
der the  supervision  and  control  of  the  two 
^vernments,  there  can  be  no  danger  of  its  be- 
ing perverted,  to  the  purposes  of  private  malice 
and  revenge,  which  might  justly  be  apprehend- 
ed, if  left  to  the  unrestrained  discretion  of  the 
subordinate  officers  of  either.  The  construc- 
tion against  which  I  am  contending,  would 
refer  the  execution  of  the  Treaty  to  the  sub- 
ordinate and  inferior  agents  of  both  govern- 
ments, so  far  as  the  surrender  of  the  fugitive, 
on  our  part,  is  concerned;  for,  as  I  understand 
that  construction,  any  subordinate  officer  of 
Great  Britain  may  make  the  requisition  direct- 
ly upon  the  magistrate,  for  the  apprehension 
and  committal;  and,  upon  such  commitment 
being  communicated  to  the  government,  the 
Secretary  of  State  issues  his  warrant  that  the 
prisoner  be  delivered  to  the  British  authorities. 
And,  as  I  am  advised,  that  department  decided, 
in  the  case  before  us,  that  the  government 
would  not  go  behind  the  decision  of  the 
Commissioner,  adjudging  the  prisoner  guilty. 
Thus,  the  whole  of  the  proceeding  in  the  exer- 
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cise  of  this  high  and  delicate  power,  if  the 
requisition  of  the  President,  in  the  first  place» 
is  dispensed  with,  would  pass  out  of  the 
hands  and  beyond  the  control  of  the  govern- 
ment. This  seems  to  be  the  result  of  the 
American  interpretation  of  the  Treaty,  sought 
to  be  established.  It  has  been  argned  that,  in 
Metzgers'  case,  in  which  demand  was  made  by 
French  government,  under  the  Treaty  of  No- 
vember 9,  1843,  the  Executive  •declined  1*140 
to  act  until  an  application  had  been  made  to 
the  judiciary,  and  that  this  construction  was 
sanctioned  by  the  court  in  that  case.  The 
Treaty,  in  express  terms,  requires  the  requisi- 
tion to  be  made  through  the  diplomatic  agents 
of  the  respective  governments;  but  that  the 
surrender  shall  not  be  made  until  the  crime  is 
established  according  to  the  laws  of  the  coun- 
try in  which  the  fugitive  is  found.  In  that 
case,  the  requisition  was  made  upon  the  Exec- 
utive by  the  diplomatic  agent  of  France,  who 
was  referred  to  the  judiciary.  The  application 
to  the  judiciary,  therefore,  was  with  the  ap- 
probation of  this  government.  How  formal 
it  was  given,  does  not  appear  in  the  case.  The 
same  practice  was  adopted  by  the  Executive 
in  the  case  of  Jonathan  Robbins.  There,  on 
the  requisition  made  by  Great  Britain  upon  the 
President,  he  referred  the  case  to  a  Judge  of 
the  District  Court  of  the  United  States,  to  in- 
quire into  the  facts  and  determine  whether  or 
not  he  was  guilty  of  the  offense  charged  against 
him.  And  it  is  upon  this  construction,  given 
to  the  Treaty  of  1795,  upon  which  all  our  sub- 
sequent treaties  of  extradition  seem  to  have 
been  drafted.  The  power  to  surrender  is  not 
confided  exclusively  to  the  Executive  under  the 
Treaty  in  question,  nor  was  it  under  the  Treaty 
of  1795.  On  the  requisition  being  made,  if 
the  President  is  satisfied,  upon  the  evidence 
accompanying  it,  that  a  proper  case  is  pre- 
sented for  an  inquiry  into  the  crime  charged, 
the  authorities  claiming  the  fugitive  are  re- 
ferred to  the  judiciary;  and  then,  it  is  the 
duty  of  the  courts  or  judges  to  act  and  to  take 
the  proper  steps  for  the  arrest  and  inquiry. 
The  Executive  alone  possesses  no  authority, 
under  the  Constitution  and  laws,  to  deliver  up 
to  a  foreign  power  any  person  found  within 
the  States  of  this  Union,  without  the  interven- 
tion of  the  judiciary.  The  surrender  is  founded 
upon  an  alleged  crime,  and  the  judiciary  is  the 
appropriate  tribunal  to  inquire  into  the  charge. 
It  has  also  been  urged  that  great  inconvenience 
may  exist  in  the  pursuit  and  apprehension  of 
fugitives  upon  the  construction  contended  for, 
in  consequence  of  the  extended  frontier  line 
between  the  two  countries,  as  much  lime  will 
be  consumed  in  making  the  requisition  upon 
the  President.  This  may  be  so;  but  I  cannot 
agree  that  a  sound  construction  of  the  Treaty, 
and  one  which  affords  nothing  more  than  a 
just  protection  to  the  personal  liberty  of  the 
citizen  against  the  abuse  of  power,  shall  be 
made  to  yield  to  the  suggestions  of  convenience ; 
for,  although  the  prisoner  before  us  may  be  a 
foreigner,  and  even  may  be  a  fit  subject  *to  be 
given  up  to  the  subordinate  and  irresponsible 
agents  of  the  government  claiming  him,  still, 
it  is  not  to  be  denied  that  the  same  power,  thus 
attempted  to  be  exercised  by  them,  in  this  in- 
stance, is  equally  applicable  to  any  citizen  of 
*the  country  upon  a  like  complaint;  and  [*14i 
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besides,  tmder  our  system  of  laws  and  princi- 
ples of  government,  so  far  as  respects  personal 
security  and  personal  freedom,  I  know  of  no 
distinction  between  the  citizen  and  the  alien 
who  has  sought  an  asylum  under  them.  I 
will  simply  add,  that,  according  to  the  Act  of 
6th  and  7th  Victoria,  already  referred  to,  carry- 
ing into  effect  this  Treaty  the  indulgence  of 
any  such  convenience  in  its  execution  is  re- 
garded as  too  dangerous  to  the  subjects  of  that 
government  residing  within  its  dominions,  on 
the  other  side  of  this  extended  boundary.  The 
Treaty,  after  providing  for  the  requisition  of 
the  one  government  upon  the  other,  for  the 
surrender,  then  provides  that  the  respective 
judges  and  other  magistrates  of  the  two 
governments  shall  have  power,  jurisdiction  and 
authority,  upon  complaint  made  under  oath, 
to  issue  a  warrant  for  the  apprehension  of  the 
fugitive.  After  the  requisition  has  been  made 
upon  the  President,  the  organ  of  the  govern- 
ment as  regards  our  foreign  relations,  and  his 
authority  obtained,  the  means  are  thus  pro- 
vided for  procuring  the  surrender.  An  applica- 
tion is  then  made  to  the  judiciary  of  the  coun- 
try, not  upon  the  requisition  of  the  foreign 
government,  but,  as  in  all  other  cases,  upon  the 
authority  of  its  own — and  the  warrant  issiied 
in  pursuance  of  such  application,  runs  in  the 
name  of  the  President  of  the  United  States. 
The  Act  of  Congress,  passed  to  carry  our  treat- 
ies of  extradition  into  effect,  and  of  course 
this  one  among  others,  takes  up  the  subject  at 
this  stage  of  the  proceedings,  and  designates 
the  judicial  officers  who  are  authorized  to  act, 
and  prescribes,  in  general  terms,  the  steps  to  be 
pursued  in  the  arrest,  the  examination  of  the 
criminal  charge  and  final  conunitment  for  the 
surrender,  if  evidence  of  the  criminality  is 
found  sufficient.  There  is  no  necessary  dis- 
crepancy between  the  provisions  of  this  Act  and 
the  Treaty,  as  the  requisition  of  the  one  gov- 
ernment upon  the  other  is  not  attempted  to  be 
regulated  or  defined,  but  is  left  as  regulated  by 
the  terms  of  that  instrument.  The  provisions 
of  the  Treaty  must,  therefore,  be  resorted  to  for 
the  purpose  of  ascertaining  how  that  requisi- 
tion shall  be  made.  I  have  already  explained 
my  interpretation  of  them  and  need  not  repeat 
it.  The  judicial  officers  designated  in  the 
Treaty,  and  upon  whom  jurisdiction  is  con- 
ferred, are  '*the  respective  judges  and  other 
magistrates  of  the  two  governments."  The  Act 
of  Congress  in  carrying  out  this  provision,  desig- 
nates the  Justices  of  the  Supreme  Court,  the 
Judges  of  the  several  District  Courts  of  the 
United  States,  the  Judges  of  the  several  State 
Courts,  and  Commissioners  specially  authorized 
90  to  do,  by  any  of  the  courts  of  the  United 
States.  The  terms  "other  magistrates  of  the 
two  governments,"  are  quite  indefinite  and 
difficult  in  their  application  by  judicial  con- 
142*1  struction.  In  an  enlarged  sense  *they 
might  embrace  all  the  United  States  Commis- 
sioners appointed  by  the  Circuit  Court,  who, 
nnder  the  Act  of  Congress  of  the  23d  of  August, 
1842,  are  authorized  to  arrest  persons  for 
crimes  against  the  United  States,  and  imprison 
or  bail  the  same;  and,  also,  all  the  justices  of 
the  peace  of  the  several  States,  upon  whom  like 
power  is  conferred  by  the  33d  section  of  the 
Judiciary  Act  of  1789.  I  can  hardly  suppose 
14  li.  ed. 


that  the  distinguished  citizen  who  represented 
this  government  in  the  negotiation  of  the  Trea- 
ty, or  the  President,  under  whose  supervision 
it  was  entered  into,  contemplated  the  exercise 
of  so  high  and  delici^te  a  power  over  the  rights 
and  liberty  of  the  citizen,  by  so  numerous  a 
body  of  the  magistracy  of  the  country.  But, 
be  this  as  it  may.  Congress,  in  providing  for 
the  execution  of  the  Treaty,  has  declared  who 
shall  constitute  those  ''other  magistrates,"  be- 
fore whom  the  application  may  be  made  for 
the  arrest  and  examination,  and  have  confined 
the  jurisdiction,  in  this  respect,  to  the  Judges 
of  the  several  State  Courts,  and  Commissioners 
specially  authorized  by  the  courts  of  the  United 
States,  for  the  performance  of  that  duty.  The 
provision  necessarily  excludes  the  great  body 
of  the  state  magistrates  and  of  United  States 
Commissioners,  possessing  general  power  to 
arrest  and  commit  for  offenses  Against  the 
Un'ted  States,  and  is  in  no  respect  in  conflict 
with  any  clause  in  the  Treaty,  but  in  harmony 
with  it,  and  in  furtherance  of  a  proper  and 
discreet  execution  of  its  stipulations. 

It  has  been  argued  that,  admitting  the  state 
magistrates  to  possess  no  power  under  the  Act 
of  Congress  passed  to  carry  the  Treaty  into  ef- 
fect, yet  that  Act  confers  the  power  upon  the 
body  of  United  States  Commissioners,  author- 
ized to  arrest  and  commit  for  crimes  against 
the  United  States,  under  the  Act  of  1842.  A 
slight  attention  to  the  provisions  of  the  Act,  I 
think,  will  refute  any  such  conclusion.  The 
1st  section  confers  the  exercise  of  the  power  un- 
der the  Treaty,  upon  the  Judges  of  the  Federal 
Counts,  and  of  the  State  Courts,  and  upon 
"Commissioners  authorized  so  to  do  by  any  of 
the  courts  of  the  United  States;"  and  the  6th 
section  provides,  "That  it  shall  be  lawful  for 
the  courts  of  the  United  States,  or  any  of  them, 
to  authorize  any  person  or  persons  to  act  as  a 
commissioner  or  commissioners  under  the  pro- 
visions of  this  Act;  and  the  doings  of  such  per- 
son or  persons  so  authorized  in  pursuance  of 
any  of  the  provisions  aforesaid,  shall  be  good 
and  available  to  all  intents  and  purposes  what- 
ever." 

Taking  these  two  provisions  together,  and 
construing  them  as  part  of  a  regulation  pre- 
scribed by  law  for  carrying  the  Treaty  into  ef- 
fect, I  think  it  plain  thiat  a  commissioner,  com- 
petent to  act  in  the  matter,  must  be  specially 
appointed,  or  authorized  by  *the  Fed-  [*143 
eral  Courts  for  that  purpose.  The  first  section 
confines  the  exercise  of  the  power  to  Commis- 
sioners thus  specially  authorized  to  perform 
this  duty;  and  the  sixth  provides  for  the  ap- 
pointment of  them,  and  declares  that  their  do- 
ings in  the  premises,  in  conformity  with  law» 
shall  be  good  and  valid.  How  it  can  be  said 
that  the  exercise  of  a  power  thus  guarded  and 
restricted,  both  in  the  grant  and  in  the  appoint- 
ment, is  conferred,  also,  upon  a  body  of  offi- 
cers appointed  under  a  different  act,  and  for 
other  special  and  limited  duties,  I  admit  is 
beyond  my  comprehension.  But  it  is  urged 
that  if  the  Act  ot  Congress  cannot  be  construed 
as  conferring  the  power,  it  may  be  derived  from 
the  appointment  of  this  Commissioner,  under 
a  rule  of  the  Circuit  Court  of  the  United 
States,  adopted  in  January,  1851.  That  rule 
provides  that  the  clerk  of  the  Circuit  Court  and 
of  the  District  Court»  and  their  deputies  (th» 
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Commissioner  In  question  being  a  deputy  of  the 
Olerk  of  the  District  Court),  shall  be  ex  officio 
Commissioner  of  the  Circuit  Court;  and  shall 
be  authorized  to  execute  all  the  powers,  and 
perform  all  the  duties  conferred  by  several  Acts 
of  Congress,  enumerating  them,  but  of  which 
the  Act  of  1848,  the  one  in  question,  is  not  in- 
cluded, "or  of  any  Act  of  Congress  having  re- 
lation to  such  Commissioners,  and  their  duties 
or  powers."  These  oflScers,  thus  appointed  by 
the  Circuit  Court,  are  authorized,  by  the  sev- 
eral acts  enumerated,  to  take  affidavits  and  bail 
in  civil  cases;  and  to  arrest  and  commit  for  of- 
fenses against  the  United  States,  and  the  latter 
clause  of  the  rule  provides  for  the  performance 
of  any  other  duties  that  may  be  conferred  upon 
them  by  any  other  Acts  of  Congress.  Now,  it 
is  apparent,  unless  it  can  be  shown  that  the 
Act  of  1848  confers  the  power  to  act  under  the 
Treaty  in  the  extradition  of  fugitives  upon 
these  officers,  this  clause  in  the  rule  has  no  ap- 
plication to  the  case;  and  that  no  such  power 
has  been  conferred  by  that  Act,  if  I  am  not 
greatly  mistaken,  has  been  already  demon- 
strated. The  rule  of  the  court  adds  nothing  to 
the  argument  in  favor  of  the  power,  as  that 
depends  upon  the  Act  of  Congress  which  pro- 
vides for  carrying  the  Treaty  into  effect,  and 
which  confers  the  power  only  upon  Commis- 
sioners, specially  appointed  by  the  Federal 
Courts  for  this  purpose.  The  Treaty  provides 
that  the  arrest  of  the  alleged  fugitive,  and  com- 
mitment for  the  purpose  of  a  surrender,  shall 
be  made,  ''upon  such  evidence  of  criminality 
as,  according  .to  the  laws  of  the  place  where  the 
fugitive  or  person  so  charged  shall  be  found, 
would  justify  his  apprehension  and  commit- 
ment for  trial,  if  the  crime  or  offense  had  there 
been  committed." 

The  Act  of  Congress  makes  no  provision  on 
this  subject,  except  as  it  respects  the  admissi- 
144*]  bility  of  a  species  of  evidence  •which 
will  be  noticed  hereafter.  The  laws  of  New 
York,  therefore,  are  to  govern  and  regulate  the 
judge  or  commissioner  in  hearing  and  deter- 
mining the  criminality  of  the  prisoner,  as  he 
was  found  in  that  jurisdiction.  This  would  be 
so  even  without  the  specific  provision  of  the 
Treaty,  as  the  only  mode  of  proceeding,  in  sum- 
mary criminal  proceedings  before  the  federal 
magistrates,  is  according  to  the  practice  before 
the  state  magistrates  in  analogous  cases.  The 
thirty-third  section  of  the  Judiciary  Act  of 
1780,  expressly  provides  that  summary  pro- 
ceedings against  persons  for  crimes  committed 
against  the  United  States,  shall  be  agreeably  to 
the  usual  mode  of  process  against  offenders  in 
the  state  in  which  he  may  be  found.  1  am  not 
aware  of  any  other  Act  of  Congress  on  the  sub- 
ject. This  accords  with  the  construction  given 
to  the  Treaty  in  the  Act  of  Parliament,  6th  and 
7th  Victoria,  which  requires  the  production  of 
such  evidence  as,  according  to  the  laws  of  that 
part  of  Her  Majesty's  dominions  where  the  pris- 
oner is  found,  would  justify  his  apprehension 
and  committal  for  trial,  if  the  crime  had  been 
there  committed.  According  to  the  laws  of 
New  York,  regulating  these  summary  proceed- 
ings, in  criminal  cases,  evidence  is  heard,  as 
well  on  behalf  of  the  accused  as  against  him, 
and  should  have  been  so  heard  in  this  case. 
The  2d  section  of  the  Act  of  Congress,  to  carry 
into  effect  the  Treaty^  provides  that  on  the 
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hearing  upon  the  return  of  the  warrant  of  ar- 
rest, "copies  of  the  depositions  upon  which  an 
original  warrant  in  any  such  foreign  country 
may  have  been  granted,  under  the  hand  of  the 
person  or  persons  issuing  such  warrant,  and  at- 
tested upon  the  oath  of  the  party  producing 
them,  to  be  true  copies  of  the  original  deposi- 
tions, may  be  received  in  evidence  of  the  crim- 
inality of  the  person  so  apprehended." 

This  species  of  evidence  is  exceedingly  loose 
and  unsatisfactory,  in  any  aspect  in  which  it 
can  be  viewed;  but  certainly  it  cannot  be  char- 
acterized as  evidence  of  any  description,  unless 
it  appears  that  the  magistrate  in  the  foreign 
country  taking  the  depositions  and  issuing  the 
warrant,  had  jurisdiction  of  the  case,  and  was 
competent  to  perform  these  acts.  Unless  the 
authority  exists,  the  acts  are  coram  non  judice, 
and  void.  And  the  rule  is  universal,  that  in 
the  case  of  magistrates,  or  other  persons  of 
limited  or  special  jurisdiction,  any  party  setting 
up  a  right  or  title  under,  and  by  virtue  of 
their  acts  or  proceedings,  must  first  show  af- 
firmatively that  they  possessed  jurisdiction  or 
authority  to  act  in  the  matter.  The  jurisdic- 
tion is  never  presumed.  These  are  principles 
too  familiar  to  require  a  reference  to  authori- 
ties. It  was  proved,  in  this  case,  that  the  per- 
son taking  the  depositions  in  Ireland,  and  issu- 
ing the  warrant,  acted  as  a  justice  of  the 
peace;  and,  it  has  been  contended,  that  affords 
'evidence  not  only  of  his  appointment  [*145 
to  that  office,  but  also  of  the  competency  of  his 

i'urisdiction.  I  cannot  assent  to  this  doctrine, 
admit  that  evidence  of  a  person  exercising  the 
duties  of  a  public  officer,  and  even  reputation  of 
the  fact,  may  dispense  with  the  proof  of  a  reg- 
ular appointment,  and  if  there  is  no  question  as 
to  the  extent  of  his  power  or  authority,  the 
proof  will  be  sufficient.  But  if,  in  addition  to 
the  appointment,  it  becomes  necessary  to  give 
evidence  of  his  jurisdiction,  neither  his  acting 
in  the  office,  or  reputation,  furnishes  any  evi- 
dence of  the  fact.  1  Phillips,  Ev.  432,  433,  450; 
C.  &  HilPs  Notes,  280,  281 ;  3  Wend.  267.  If  a 
contrary  principle  can  be  found  in  the  law,  it 
is  a  little  remarkable  that  the  rule  should  ever 
have  obtained  that,  in  an  action  founded  upon 
the  adjudication  or  decision  of  a  magistrate,  or 
any  other  officer  of  special  and  limited  jurisdic- 
tion, the  party  claiming  a  right  under  it  must 
aver  and  prove  jurisdiction  in  the  particular 
case,  for  the  very  adjudication,  or  decision, 
would  afford  all  the  necessary  evidence  of  the 
officer  acting  as  such  within  the  principle  con- 
tended for.  In  other  words,  the  judgment 
would  afford  evidence  per  se  of  the  jurisdic- 
tion, and  in  all  cases  dispense  with  further 
proof,  and  thus  every  inferior  magistrate  would 
be  placed  upon  the  footing  of  courts  of  general 
jurisdiction.  I  do  not  think  it  necessary  to 
pursue  this  branch  of  the  argument  further, 
and  am  satisfied  that  the  Commissioner  acted, 
in  the  arrest  and  commitment  of  the  prisoner, 
without  any  competent  evidence  of  his  guilt 
of  the  crime  alle^d  against  him.  To  permit 
the  copies  as  evidence,  without  piroof  of  the 
jurisdiction  of  the  magistrate,  would  be  against 
all  principle,  and  might  lead  to  the  most  scan- 
dalous abuses  in  carrying  into  execution  the 
stipulations  of  the  Treaty.  This  species  of  evi- 
dence is  very  differently  guarded,  in  the  Act  of 
6th  and  7th  Victoria.    There,  copies  of  the  dep- 
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ositions  laid  before  the  government,  and  upon 
which  the  proper  officer  issued  his  warrant  to 
the  magistrates,  authorizing  them  to  institute 
proceedings  to  arrest  and  commit  the  fugitive, 
4ure  those  only  permitted  to  be  given  in  evidence. 
In  other  words,  copies  of  the  depositions  upon 
which  the  government  acted  in  the  matter,  are 
iulmissible  as  evidence  of  the  criminality.  The 
original  of  these  are  those  upon  which  our  gov- 
ernment made  the  requisition;  and,  of  course, 
the  good  faith  of  the  nation  is  pledged  that  they 
were  taken  before  competent  officers,  and 
that  the  facts  stated  in  them  were  true.  But, 
in  the  case  before  us,  the  copy  was  taken  by  a 
police  officer  of  the  foreign  country,  and  pro- 
duced here  before  the  Commissioners,  without 
the  sanction  of  either  government,  and  without 
any  competent  evidence  of  the  authority  of  the 
person  before  whom  it  was  taken.  There  was 
no  evidence  of  the  authority  of  this  magistrate, 
14«*]  or  of  any  •authority  under  the  Treaty, 
for  the  arrest  of  the  accused,  before  the  Com- 
missioner, but  what  depended  upon  the  oral 
testimony  of  this  officer,  and  the  statement  of 
the  Consul,  of  what  had  been  represented  to 
him  in  the  matter.  The  Consul  does  not  aver 
that  any  of  the  facts  stated  by  him,  in  what  he 
•calls  his  requisition  upon  the  Commissioner, 
were  within  his  own  knowledge.  Even  the 
authority  attempted  to  be  derived  from  the  Un- 
der Secretary  of  State  in  Ireland,  depends  upon 
the  oral  statement  of  this  police  witness;  and 
I  assert,  and  do  so  upon  the  responsibility  that 
I  know  belongs  to  my  place  and  the  occasion, 
that  there  is  not  one  word  or  scintilla  of 
evidence  in  the  record  of  the  Commissioner, 
upon  which  the  accused  in  this  case  has  been 
tried  and  adjudged  guilty,  but  depends  entire- 
ly and  exclusively  upon  the  oral  examination 
of  this  foreign  police  officer,  who  does  not  pre- 
tend that  he  had  any  personal  knowledge  of 
the  commission  of  the  crime.  His  knowledge 
only  extends  to  the  verification  of  the  copy 
of  the  deposition  taken  before  a  person  in  Ire- 
land, of  whose  authority  to  take  it  we  know 
nothing.  To  those  familiar  with  the  criminal 
laws  of  this  country,  I  need  not  say  that  such 
evidence,  against  any  person  charged  with  an 
offense  against  our  laws,  would  be  inadmissi- 
ble and  utterly  worthless,  and  especially  so, 
under  the  laws  of  the  State  of  New  York,  which 
must  govern  in  this  case,  unless  otherwise  regu- 
lated by  Act  of  Congress;  and  equally  so,  in 
my  judgment,  within  a  sound  construction  of 
the  Act  providing  for  the  admissibility  of  these 
eopies  of  a  deposition^  taken  before  the  foreign 
magistrate. 

I  have  thus  gone  over  the  case  much  more 
at  large  than  I  should  have  deemed  it  neces- 
sary, were  it  not  for  the  very  great  diversity 
of  opinion  in  respect  to  it  among  my  brethren. 
I  have  r^arded  it  as  a  case  of  considerable  im- 
portance, not  only  from  the  delicacy  of  the 
power  involved  in  the  Treaty,  the  provisions  of 
which  we  are  called  upon  to  interpret,  but  also 
from  the  principles  lying  at  the  foundation, 
which  concern  the  rights  and  liberty  of  every 
citizen  of  the  United  States.  I  cannot  but 
think  the  denial  of  the  power  to  grant  the  writ 
of  habeas  corpus,  in  this  case,  is  calculated  to 
shake  the  authority  of  a  long  line  of  decisions 
in  this  court,  from  Hamilton's  case,  decided  in 
1795,  down  to  the  present  one.  That  case,  as 
14  I^  cd. 


understood  and  expounded  In  the  case  of  Boll- 
man  and  Swartwout,  in  1807,  which  received 
the  most  deliberate  consideration  of  the  court, 
and  to  which  the  doctrine  in  Hamilton's  case 
was  applied,  held  that  this  great  writ  was  with- 
in the  cognizance  of  the  court,  under  the  14th 
section  of  the  Judiciary  Act,  in  all  cases  where 
the  prisoner  was  restrained  of  his  liberty,  "un- 
der, or  by  color  of  the  authority  of  the  United 
States,"  and  no  case  has  held  the  contrary 
since  that  •decision,  with  the  exception  [•147 
of  that  of  Metzger,  decided  in  1847,  which,  I 
have  already  stated,  stands  alone,  but  which 
distinctly  admits  the  power  and  jurisdiction  of 
the  court  in  the  case  before  us.  This  writ  has 
always  been  justly  regarded  as  the  stable  bul- 
wark of  civil  liberty;  and  undoubtedly,  in  the 
hands  of  a  firm  and  independent  judiciary,  no 
person,  be  he  citizen  or  alien,  can  be  subjected 
to  illegal  restraint,  or  be  deprived  of  his  liberty, 
except  according  to  the  law  of  the  land.  So 
essential  to  the  security  of  the  personal  rights 
of  the  citizen  was  the  iminterrupted  operation 
and  effect  of  this  writ,  regarded  by  the  founders 
of  the  Republic,  that  even  Congress  cannot 
suspend  it,  except  when,  in  cases  of  rebellion 
or  invasion,  the  public  safety  may  require  it. 
I  cannot,  therefore,  consent  to  cripple  or  limit 
the  authority  conferred  upon  this  court  by  the 
Constitution  and  laws  to  issue  it,  by  technical 
and  narrow  construction;  but,  on  the  contrary, 
prefer  to  follow  the  free  and  enlarged  inter- 
pretation always  given,  when  dealing  with  it  by 
the  courts  of  England,  from  which  country  it 
has  been  derived.  They  expoimd  the  exercise 
of  the  power  benignly  and  liberally  in  favor  of 
the  deliverance  of  the  subject  from  all  unlaw- 
ful imprisonment;  and,  when  restrained  of  his 
liberty,  he  may  appeal  to  the  highest  common 
law  court  in  the  kingdom,  to  inquire  into  the 
cause  of  it.  So  liberally  do  the  courts  of  Eng- 
land deal  with  this  writ,  and  so  unrestricted 
is  its  operation  in  favor  of  the  security  of  the 
personal  rights  of  the  subject,  that  the  decision 
of  one  court  or  magistrate  upon  the  return  to 
it,  refusing  to  discharge  the  prisoner,  is  no  bar 
to  the  issuing  of  a  second,  or  third,  or  more  by 
any  other  court  or  magistrate  having  jurisdic- 
tion of  the  case,  and  it  may  remand  or  dis- 
charge, according  to  its  judgment,  upon  the 
same  matters.  13  M.  &  Welsby,  679;  9  Ad.  & 
Ellis,  731;  1  East,  314;  14  Id.  91;  2  Salk.  503; 
5  M.  &  Welsby,  47.  Upon  the  whole,  I  am  sat^ 
isfied  that  the  prisoner  is  in  confinement  under 
the  Treaty  and  Act  of  Congress,  without  any 
lawful  authority.  I  am  of  opinion,  therefore, 
that  the  writ  of  habeas  corpus  should  issue  in 
the  case,  to  bring  up  tlie  prisoner. 

1.  On  the  ground  that  the  judiciary  possesses 
no  jurisdiction  to  entertain  the  proceedings  un- 
der the  Treaty  for  the  apprehension  and  com- 
mittal of  the  alleged  fugitive,  without  a  pre- 
vious requisition,  made  under  the  authority  of 
Great  Britain,  upon  the  President  of  the  United 
States,  and  his  authority  obtained  for  the  pur- 
pose. 

2.  That  the  United  States  Commissioner,  in 
this  case,  is  not  an  officer  within  the  Treaty  or 
Act  of  Congress,  upon  whom  the  power  is  con- 
ferred, to  hear  and  determine  the  question  of 
criminality,  upon  which  the  surrender  is  to  be 
made. 

•3.  That  there  was  no  competent  evi-  [•I 48 
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dence  before  the  Commissioner,  if  he  possesed 
that  power,  to  issue  the  warrant.    And, 

4.  Upon  these  grounds,  the  Circuit  Court 
ought  to  have  discharged  the  prisoner,  instead 
of  remanding  him  into  custody,  and  its  decision 
in  the  case  is  a  proper  subject  of  review  by  this 
court,  by  virtue  of  the  writ  of  habeas  corpus. 

Mr.  Chief  Justice  Taney: 

I  concur  in  opinion  with  my  brother  Nelson. 
The  questions  involved  in  this  application  are 
very  grave  ones;  and  I  should  have  felt  it  to  be 
my  duty  to  state  the  grounds  on  which  my 
opinion  has  been  formed,  had  not  the  whole  sub- 
ject been  so  fully  and,  to  my  mind,  satisfacto- 
rily discussed  by  him.  But,  concurring,  as  I  do, 
in  all  that  he  has  said,  I  shall  forbear  any  dis- 
cussion on  my  part,  and  content  myself  with 
expressing  my  entire  assent  to  the  opinion  he 
has  just  delivered. 

Mr.  Justice  Daniel: 

The  question  just  disposed  of  by  the  court, 
involving  the  lives  and  liberties,  not  only  of 
those  who  from  abroad  may  seek  protection 
under  our  laws,  but  the  lives  and  liberties  of 
our  own  citizens,  is  undoubtedly  one  of  the 
most  important  which  can  claim  the  vigilance 
of  our  government  in  every  department.  Hav- 
ing deliberately  compared  my  own  views  of 
this  vital  question  with  what  has  been  so  well 
expressed  by  my  brother  Nelson,  and  concur- 
ring, as  I  do,  in  all  that  he  has  said  upon  it,  I 
deem  it  unnecessary  to  do  more  than  thus 
solemnly  to  attest  my  adherence  to  the  great 
principles  of  law,  justice  and  liberty  vindi- 
cated by  him. 

OBDEB. 

On  consideration  of  the  petitions  for  writs  of 
habeas  corpus  and  of  certiorari  filed  in  this 
case,  and  of  the  arguments  of  counsel  thereup- 
on had,  it  is  now  here  considered,  ordered  and 
adjudged  by  this  court,  that  the  writs  prayed 
for  be,  and  the  same  are  hereby  denied;  and 
that  the  said  petitions  be,  and  the  same  are 
hereby  dismissed. 

Further  proceedings  are  reported  in  3 
Blatchf.  1. 


140»]  •D^VIS  B.  LAWLER,  Timothy  Walker, 
Stephen  S.  L'Hommedieu,  George  Graham, 
John  S.  Harrison,  and  Jacob  Burnett,  Plain- 
tiffs in  Error, 

T. 

JAMES  H.  and  JOHN  WALKER. 

Jurisdiction — Cause  certified  by  Supreme  Court 
of  Ohio  and  this  court — certificate  defective 
in  not  specifying  statutes. 

Where  the  Supreme  Court  of  a  State  certified 
that  there  was  'nirawn  in  question  the  validity  of 
statutes  of  the  State  of  Ohio,"  etc.,  without  nam- 


ing the  statutes,  this  was  not  enough  to  give  Juris- 
diction to  this  court,  under  the  25tb  section  of  thm- 
Judlclarv  Act. 

Nor.  In  this  case,  would  the  court  have  had 
Jurisdiction  if  the  statutes  had  been  named,  be> 
eause, 

In  1S16  the  Legislature  of  Ohio  passed  an  '*Aet 
to  prohibit  the  issuing  and  circulation  of  unauthor- 
ized bank  paper,"  and  in  1839,  an  Act  amendatorr 
thereof ;  and  the  question  was,  whether  or  not  a 
canal  company,  incorporated  in  1837,  was  subject 
to  these  Acts.  In  deciding  that  it  was,  the  Su- 
preme Court  of  Ohio  only  gave  a  construction  to 
an  Act  of  Ohio,  which  neither  of  itself,  nor  by 
its  application,  involved  in  any  way  a  repugnancy 
to  the  Constitution  of  the  United  States,  by  im- 
pairing the  obligation  of  a  contract. 

The  case  of  The  Commercial  Bank  of  Cincinnati 
V.  Buckingham's  Executors,  5  How.  317,  examined 
and   sustained. 

THIS  case  was  brought-  up  by  writ  of  error 
from  the  Supreme  Court  of  the  State  of 
Ohio,  under  the  26th  section  of  the  Judiciary 
Act. 

As  the  case  was  decided  upon  the  point  of 
jurisdiction,  it  will  be  necessary  to  state  only 
so  much  of  it  as  to  show  what  the  question 
was  which  came  before  this  court.  See  IS 
Ohio,  161. 

James  H.  Walker  and  John  Walker,  part- 
ners in  trade,  under  the  name  of  J.  H.  ft  J. 
Walker,  brought  a  writ  against  the  plaintiffs  in 
error  in  the  Hamilton  Court  of  Common  Pleas, 
in  Ohio.  The  action  was  brought  to  recover 
$2,000  from  the  plaintiffs  in  error,  as  directors, 
stockholders  or  otherwise  interested  in  an  asso- 
ciation known  as  the  Cincinnati  and  White- 
water Canal  Company.  The  evidence  upon  th^ 
trial  was,  that  the  plaintiffs  had  become  the 
holders  of  a  large  amount  of  such  notes  as  the 
following: 

No.  18667.  D. 

1  1. 

The  Cincinnati  ft  Whitewater  Canal  Co. 
promise  to  pay  one  dollar  to  R.  McCurdy,  or 
order,  twelve  months  after  date,  for  value 
received,  at  their  oflfice,  Cincinnati,  9th  Nov., 
1840. 

Sam    E.    Foote,    Sec'y.      J-    Bonsall,    Pres't. 

No.  1.    Indorsed  "R.  McCurdy." 

The  court  charged  the  jury  as  follows: 
That,  if  the  paper  was  issued  under  the 
directions  or  orders  of  the  defendants,  and 
intended  to  circulate  as  currency,  they  would 
be  liable  in  this  action,  whether  issued  for  the 
individual  benefit  of  the  defendants  or  for  the 
benefit  of  the  Cincinnati  •and  White-  [•ISO 
water  Canal  Company;  that  if  the  Company 
had  issued  notes  not  intended  to  circulate  as 
a  currency,  as  bank  paper  generally  does,  in 
the  ordinary  form,  but  merely  to  pay  off  their 
creditors,  the  defendants  would  not  be  liable; 
that  if  the  defendants,  in  issuing  said  notes, 
acted  merely  as  directors  of  the  Cincinnati  and 
Whitewater  Canal  Company,  and  within  the 
limits  of  their  corporate  powers,  they  would 
not  be  personally  liable;  but  that  said  charter 
of  said  Company  did  not  authorize  the  issuing 
of  notes  designed  or  calculated  to  circulate  as 


Note. — Jurisdiction  of  U.  8.  Supreme  Court.  It 
is  for  State  courts  to  construe  their  own  statutes. 
Supreme  Court  will  not  review  their  decisions, 
except  when  specially  authorized  to  hv  statute.  See 
note  to  Commercial  B*k  v.  Buckingham,  12  L.  ed. 
U.  S.  16ft. 

Jurisdiction  of  U.  S.  Supreme  Court,  where  fed- 
eral question  arises,  or  where  is  drawn  in  question 
statutes,  treaty  or  Constitution  of  U.  8.  See  note  to 
864 


Matthews  v.  Zane,  2  L.  ed.  U.  S.  654 ;  note  to  Mar- 
tin V.  Hunter,  4  L.  ed.  U.  S.  97.  and  note  to 
Williams  V.  Norrls,  6  L.  ed.  U.  S.  571. 

Jurisdiction  of  U.  S.  Supreme  Court  to  declare 
State  Law  void  as  In  conflict  with  State  Constitu- 
tion ;  to  revise  decrees  of  State  Courts  as  to  con- 
struction of  state  laws.  Power  of  State  courts  to 
construe  their  own  statutes.  See  note  to  Jackson  v. 
Lamphire,  7  L.  ed.  U.  &  670. 
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money,  and  therefore  would  not  protect  the 
defendants,  if  the  jury  should  be  satisfied  that 
they  issued  such  notes;  that  although,  in  ordi- 
nary cases,  where  notes  are  made  payable  to 
order,  it  may  be  necessary  for  a  plaintiff  to 
prove  the  indorsement,  yet,  if  the  jury  find,  in 
this  case,  that  these  notes  were  issued  and  in- 
tended to  circulate  as  a  currency,  it  is  not 
necessary  to  prove  the  handwriting  of  the 
indorser,  and  the  mere  fact  of  the  plaintiffs 
having  the  notes  in  their  possession  is  prima 
facie  evidence  of  ownership. 

The  jury  found  a  verdict  for  the  plaintiffs, 
for  $3,452.10. 

The  Supreme  Court  of  Ohio  affirmed  the 
judgment  of  the  Court  of  Hamilton  County, 
and  gave  the  following  certificate: 

In  this  cause,  the  judgment  of  the  Court  of 
Common  Pleas  having  been  affirmed,  it  is  now 
certified  that  this  is  the  highest  court  of  law  in 
the  State  of  Ohio,  in  which  a  decision  of  this 
suit  could  be  had:  and  that  there  is  drawn  in 

Question  the  validity  of  statutes  of  the  State  of 
^hio,  in  which  it  is  claimed  by  plaintiffs  in 
«rror,  those  statutes  are  in  violation  of  the 
Constitution  of  the  United  States;  and  which 
statutes  have  been  held  valid  and  bindin/^  by 
this  court,  notwithstanding  such  objections. 
And  this  certificate  is  ordered  to  be  made  part 
of  the  record. 

The  defendants  brought  the  case  up  to  this 
court. 

It  was  argued  upon  printed  briefs  by  Messrs. 
Foz,  Walker,  and  Grosbeck  for  the  plain- 
tiffs in  error,  and  by  Mr.  Chase,  with  whom 
was  Mr.  Rockwell,  for  the  defendants  in  error. 

The  question  of  jurisdiction  was  thus  stated 
by  one  of  the  counsel  for  the  plaintiffs  in  error, 
Mr.  Walker. 

This  case  comes  before  this  court  under  that 
clause  of  the  25th  section  of  the  Judiciary  Act 
(1  U.  8.  Stat,  at  Large,  85)  which  authorizes 
a  writ  of  error  to  a  state  court  in  the  case  of 
"a  final  judgment  in  any  suit  in  the  highest 
court  of  law  of  a  state  in  which  the  decision  in 
the  suit  could  be  had,  where  is  drawn 
in  question  the  validity  of  a  statute  of  a  state, 
Km  the  ground  of  its  being  repugnant  to  the 
Constitution  of  the  United  States,  and  the  de- 
cision is  in  favor  of  such  its  validity." 
151*]  *This  state  of  fact  appears  on  the 
face  of  the  record.  The  validity  of  the  Statute 
of  Ohio,  of  March  18,  1830,  ''further  to  amend 
the  Act  entitled  'An  Act  to  prohibit  the  issu- 
ing and  circulating  of  unauthorized  bank 
paper"'  (Swan's  Stat.  140),  was  drawn  in 
tjuestion.  It  was  drawn  in  question  upon  the 
ground  that  it  was  repugnant  to  the  Constitu- 
tion of  the  United  States,  because  it  impaired 
the  obligation  of  the  contract  made  by  the 
State  of  Ohio  with  the  Whitewater  Canal  Com- 
pany, in  the  Act  incorporating  the  latter;  and 
the  decision  of  the  •  State  Court — ^the  highest 
court  of  law  in  the  State  in  which  the  decision 
could  be  had — was  in  favor  of  the  validity  of 
that  statute. 

The  case  therefore  arises  where  this  court 
may  entertain  jurisdiction.  Commonwealth 
Bank  of  Kentucky  v.  Griffith,  14  Peters,  66. 

On  the  other  hand,  the  counsel  for  the  de- 
fendant in  error  contended  that  this  court  has 
no  jurisdiction.    It  is  not  a  case  in  which  was 
drawn  in  question  the  validity  of  a  statute  of  a 
14  Ij.  ecL 


state,  on  the  ground  of  Its  being  repugnant  to 
the  Constitution  of  the  United  States,  and  in 
which  the  decision  was  in  favor  of  such  its 
validity. 

1.  The  case  is  within  the  decision  of  the 
court  in  the  case  Commercial  Bank  v.  Bucking- 
ham, 5  Howard,  317. 

The  defendants  below  did  not  claim  that  the 
Acts  of  Ohio  were  unconstitutional ;  their  claim 
was  that  those  statutes  imposed  a  penalty  for 
their  violation,  and  that  tlius  the  action  was 
barred  in  four  years  under  the  general  Statute 
of  Limitation  of  the  State.  The  Supreme  Court 
of  Ohio  decided  otherwise;  and  as  they  claim 
erroneously,  and  they  now  claim  on  account  of 
that  erroneous  decision  to  give  this  court  ju- 
risdicfion. 

2.  It  does  not  appear  from  the  record  that 
the  question  was  raised  at  the  trial  as  to  the 
constitutionality  of  the  Ohio  Statutes  of  181G 
and  1830. 

Nothing  of  the  kind  is  shown,  or  to  be  in- 
ferred, from  the  pleadings  in  the  case. 

From  the  bill  of  exceptions  it  appears  that 
the  plaintiffs  in  error  excepted,  on  three 
grounds,  to  the  admission  of  testimony,  and 
claimed  the  charge  of  the  judge  to  the  jury  on 
nine  points,  but  no  one  of  them  has  any 
reference  to,  nor  in  any  manner  involves  this 
question. 

The  charge  itself  presents  no  such  question; 
no  reference  whatever  is  made  to  any  such 
question  in  the  assignments  of  errors  in  the 
Court  of  Common  Pleas  or  Supreme  Court  of 
Ohio. 

The  only  thing  on  the  record,  showing  that 
the  constitutional  validity  of  any  law  was  in 
question,  is  found  in  the  certificate  ordered 
by  the  court  to  be  entered  on  the  record  (p.  19) , 
"that  there  is  drawn  in  question  the  validity  of 
Statutes  of  the  State  of  •Ohio,"  etc.,  [•152 
without  saying  what  statutes,  or  on  what 
grround  the  decision  was  made,  or  in  what  man- 
ner statutes  of  Ohio  were  connected  with  the 
subject  matter  of  the  case  before  the  court; 
nor  is  there  anything  in  any  part  of  the  record 
showing  that  these  Statutes  of  1816  and  1839 
were  in  question,  nor  any  reference  made  to 
them. 

Mr.  Justice  Wayne  delivered  the  opinion  of 
the  court: 

We  do  not  think  that  this  court  has  jurisdic- 
tion of  this  case.  We  cannot  find  in  the  record, 
nor  can  it  be  inferred  from  any  part  of  it  (the 
certificate  of  the  Supreme  Court  included), 
which  of  the  statutes  of  Ohio  were  declared 
to  be  valid,  which  has  been  alleged  to  be  in 
conflict  with  the  Constitution  of  the  United 
States. 

The  25th  section  of  the  Act  to  establish  the 
judicial  courts  of  the  United  States,  requires 
something  more  definite  than  such  a  certificate, 
to  give  to  this  court  jurisdiction. 

The  conflict  of  a  state  law  with  the  Consti 
tution  of  the  United  States,  and  a  decision  by 
a  state  court  in  favor  of  its  validity,  must 
appear  on  the  face  of  the  record,  before  it  can 
be  re-examined  in  this  court.  It  must  appear 
in  the  pleadings  of  the  suit,  or  from  the  evi- 
dence in  the  course  of  trial,  in  the  instructions 
asked  for,  or  from  exceptions  taken  to  the 
ruling  of  the  court.    It  must  be,  that  such  a 
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question  was  necessarily  involved  in  the  deci- 
sion, and  that  the  State  Court  would  not  have 
given   a  judgment  without   deciding   it. 

The  language  of  the  section  is,  that  no  other 
cause  can  be  assigned,  or  shall  be  regarded  as  a 
ground  of  reversal,  than  such  as  appears  on 
the  face  of  the  record. 

This  certificate  is,  that  the  Supreme  Court  of 
Ohio  held  that  certain  statutes  of  Ohio  were 
valid,  which  had  been  alleged  to  be  in  viola- 
tion of  the  Constitution  of  the  United  States, 
without  naming  what  those  statutes  were. 
This  is  neither  within  the  letter  nor  spirit  of 
the  Act. 

If  permitted,  it  would  make  the  State  Courts 
judges  of  the  jurisdiction  of  this  court,  and 
mi^t  cause  them  to  take  jurisdiction  in  cases 
in  which  conflicts  between  the  state  laws  and 
the  Constitution  and  the  laws  of  the  United 
States  did  not  exist. 

The  statutes  complained  of  in  this  case 
shoiild  have  been  stated.  Without  that,  the 
court  cannot  apply  them  to  the  subject  matter 
^  of  litigation,  to  determine  whether  or  not  they 
violated  the  Constitution  or  laws  of  the  United 
States. 

This  court  has  already  passed  upon  a  certifi- 
cate of  a  like  kind  from  Ohio,  in  the  case  of 
The  Commercial  Bank  v.  Eunice  Buckingham's 
Executors,   6   How.   317.     That   was   more   to 
153*]  *the  purpose  than  this,  but  it  was  de- 
clared to  be  insufficient  to  give  jurisdiction  to 
this  court.     In  that  case  it  was  certified  that 
the  plaintiffs  in  error  relied  upon  the  charter 
granted  them  in  February,  1829,  and  the  4th 
section  of  it  was  given;  and  they  claimed,  if  a 
section  of  an  Act  of  1824  was  applied  in  the 
construction  of  their  charter,  that  it  would  be 
a  violation  of  the  Constitution  of  the  United 
States,  because  it  impaired  the  obligation  of  a 
contract.    It  was  also  stated  that  the  objection 
had  been  overruled,  an^  that  a  decision  had 
been  given  in  favor  of  the  validity  of  the  Act 
of  1824.     When  the  case  was  considered  here, 
we  first  examined  our  jurisdiction  under  the 
25th  section,  and  determined  against  it.     Not 
because  we  did  not  think  that  the  certificate 
was  a  part  of  the  record,  or  that  it  did  not 
show  sufficiently  the  Act  which  the  plaintiffs 
in  error  alleged  could  not  be  applied  in  that 
case  without  impairing  the  obligation  of  a  con- 
tract, but  because  we  thought,  from  our  view 
of  the  entire  record,   that   the   only  question 
which  was  raised  on  the  trial  of  the  case  in  the 
State  Court,  was  one  of  construction  of  two 
Ohio  Statutes.    And  that  was,  whether  or  not 
the  bank  was  legally  liable  to  pay  on  account 
of  its  refusal  to  pay  its  notes  in  specie,  the  six 
per  cent,  imposed  by  the  Act  of  1824,  as  a  pen- 
alty for  such  refusal,  in  addition  to  the  twelve 
per  cent,  imposed  by  its  charter.     The  consti- 
tutionality of  the  Act  of  1824  was  not  denied. 
Indeed,  it  was  admitted.     But   it   was  urged 
that  the  application  to  make  the  bank  pay  the 
penalty  imposed  by  it,  and  twelve  per  cent,  be- 
sides, would  impair  the  obligation  of  a  con- 
tract which  the  State  had  made  with  the  cor- 
poration in  their  charter.    Here,  then,  the  va- 
lidity of  the  Act  of  1824  was  not  drawn  in 
question,  on  the  ground  of  its  being  repugnant 
to  the   Constitution,  treaties  or  Uws  of  the 
United  States,  nor  was  a  point  raised  for  the 
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construction  of  any  clause  of  the  Constitution^ 
of  a  treaty,  or  of  a  statute  of  the  United 
States.  The  admission  of  the  constitutionality 
and  validity  of  the  Act  of  1824,  only  raised  a 
question  of  construction  of  two  state  statutes^ 
one  of  which  it  was  said  would  be  repugnant 
to  the  other,  if  its  penalty  should  be  applied 
to  the  bank  in  addition  to  that  imposed  by  it» 
charter,  without  words  implying  that  the  bank 
would  not  be  liable  to  an  universal  statute, 
passed  before  the  bank  was  chartered,  which 
imposes  six  per  cent,  upon  all  banks  which 
should  refuse  to  pay  their  notes  in  specie.  The 
court  decided,  that  the  bank  was  liable  to  the 
penalty  of  the  Act  of  1824,  but  it  erroneously 
supposed,  because  a  constitutional  point  had 
been  made  in  the  argument,  that  it  was  one 
which  necessarily  arose  from  the  case  itself, 
and  that  it  could  not  give  a  judgment  in  the 
case  upon  its  merits  without  deciding  that  it  in- 
volved the  question  of  a  conflict  with  the  Con- 
stitution of  the  United  States. 

•It  was  in  that  view  of  the  case  that  ['154 
this  court  said,  in  its  opinion:  "It  is  not 
enough  that  the  record  shows  that  the  plaintifT 
contended  and  claimed,  that  the  judgment  of 
the  court  impaired  the  obligation  of  a  contract 
and  violated  the  provision  of  the  Constitution 
of  the  United  States,  and  that  this  claim  was 
overruled  by  the  court;  but  it  must  appear  by 
clear  and  necessary  intendment,  from  the  rec- 
ord, that  the  question  must  have  been  raised 
and  must  have  been  decided  in  order  to  induce 
the  judgment."  And  it  was  also  in  this  view, 
when  one  state  statute  was  said  to  be  repup^iant 
to  another,  both  beinp:  admitted  to  be  constitu- 
tional, that  it  was  said  in  that  ca«?o,  "It  is  the 
peculiar  province  and  privilege  of  the  State 
courts  to  construe  their  own  statutes,"  and 
when  they  did  so,  "it  was  no  part  of  the  func- 
tions of  this  court  to  review  their  decisions,'*" 
or,  in  such  cases,  "to  assume  jurisdiction  over 
them,  on  the  pretense  that  their  judprmenta 
have  impaired  the  obligation  of  contracts." 

Having  said  that  this  court  had  not  jurisdic- 
tion in  this  case  on  account  of  the  insufliciency 
of  the  certificate,  we  now  say,  if  it  could  be 
made  as  definite  as  that  in  the  case  of  Buck- 
ingham's Executors,  by  inserting  in  it  the  Stat- 
utes of  Ohio,  which  the  court  supposed  in- 
volved a  constitutional  question,  that  it  would 
not  give  this  court  jurisdiction.  Then  the 
cases  would  be  so  much  alike  that  the  Buck- 
ingham case  would  rule  this  as  to  the  question 
of  jurisdiction.  In  the  Buckingham  case  it 
was  urged  that  the  penalty,  in  a  general  stat- 
ute upon  banks,  for  refusing  to  pay  their  notes 
in  specie,  could  not  be  imposed  upon  a  bank 
subsequently  chartered,  in  addition  to  the  pen- 
alty imposed  by  its  charter,  without  a  viola- 
tion of  the  Constitution  of  the  United  States. 
It  is  urged,  in  argument  in  this  case,  that  m 
Statute  passed  in  1816,  entitled  ''An  Act  to 
prohibit  the  issuing  and  circulating  of  unau- 
thorized bank  paper,"  which  was  amended  iik 
1830,  could  not  be  applied  to  make  the  defend- 
ants liable  to  pay  notes  which  were  issued  in 
1840  by  a  Canal  Company,  in  its  corporate 
name,  and  which  notes  were  meant  for  circu- 
lation in  the  community  as  bank  paper.  It 
was  not  contended  that  the  Canal  Company 
could  legally  issue  such  paper  for  circulation 
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money,  though  ft  was  said  they  could  give 
notes  payable  to  order  in  payment  of  its  debts. 
It  was  not  denied  that  the  Company  could 
give  notes  in  payment  of  debts,  but  it  was  said, 
that  they  could  not  make  them  for  that  purpose 
and  for  circulation,  as  bank  paper.  The  point 
then  raised  for  decision,  was,  whether  the 
Canal  Company  could  do  so,  without  making 
its  stockholders  and  directors  liable  to  pay 
them  to  the  holders  of  the  notes,  under  the 
Statute  of  1816,  amended  in  1830.  The  Su- 
preme Court  decided  that  the  defendants  in 
this  case,  being  directors  and  stockholders  of 
155*]  the  *Canal  Company,  were  liable,  by  the 
Statutes  of  1816  and  1839,  to  pay  such  notes. 
It  seems  to  us,  that  the  statement  gives  its  own 
answer,  and  that  the  Supreme  Court,  in  making 
its  decision,  only  ^ve  a  construction  to  an  Act 
of  Ohio,  which  neither  of  itself,  nor  by  its  ap- 
plication, involved  in  any  way  a  repugnancy 
to  the  Constitution  of  the  Unite<i  States,  by 
impairing  the  obligation  of  a  contract.  Wheth- 
er the  construction  of  the  Act  and  the  charter 
of  the  Canal  Company  was  correct  or  not,  we 
do  not  say.  We  do  not  mean  to  discuss  that 
point,  or  to  give  any  opinion  upon  it;  but  we 
mean  to  say,  that  the  construction  does  not 
violate  a  constitutional  point  under  the  25th 
section  of  the  Judiciary  Statute,  so  as  to  give 
this  court  jurisdiction  in  this  cause. 

If  more  was  wanting  in  aid  of  our  conclu- 
sion, it  is  to  be  found  in  the  pleadings  in  the 
case,  in  the  evidence  given  on  the  trial,  the 
objections  made  to  the  admissibility  of  certain 
parts  of  it,  in  the  prayers  of  the  defendant  to 
the  court  to  instruct  the  jury,  and  in  the 
charge  which  the  court  gave.  By  no  one  of 
them  is  a  constitutional  question  raised.  It 
was  only  suggested,  in  argument,  and  on  that 
account  it  was,  that  the  court  certified  that  the 
"validity  of  Statutes  of  Ohio  was  drawn  into 
question,  which  were  said  to  be  in  violation  of 
the  Constitution  of  the  United  States,  and  not 
because  the  court  considered  that  such  a  point 
had  been  rightly  raised  before  it,  under  the 
26th  section  of  the  Judiciary  Act  of  1789." 

We  do  not  think  it  necessary  to  repeat  any- 
thing which  this  court  has  hitherto  said,  from 
an  early  day  to  the  present,  concerning  the 
25th  section.  Its  interpretation  will  be  found 
in  the  case  of  Crowell  v.  Randall,  10  Peters, 
308;  in  other  cases,  cited  in  that  case;  and  in 
Armstrong  v.  The  Treasurer  of  Athena  County, 
16  Peters,  281. 


We  shall  direct  this  suit  to  be  dismissed  for 
want  of  jurisdiction. 


Obdeb. 


This  cause  came  on  to  be  heard  on  the  tran- 
■eript  of  the  record  from  the  Supreme  Court  of 
the  State  of  Ohio,  and  was  ar^ed  by  coimsel; 
on  consideration  whereof,  it  is  now  here  or- 
dered and  adjudged  by  this  court,  that  this 
cause  be,  and  the  same  is  hereby  dismissed, 
for  the  want  of  jurisdiction. 
14  li.  ed. 


•THOMAS  OTIS  LE  ROY,  and  David  [•16« 
Smith,  Plaintiffs  in  Error, 

V. 

BENJAMIN  TATHAM,  Junior,  George  N.  Tat-  • 
ham,  and  Henry  B.  Tatham.* 

Infringing  letters  patent — Claims  construed-^ 
What   is   not    patentable. 

In  a  patent  for  Improvements  upon  tbe  machine- 
rr  used  for  making  pipes  and  tubes  from  lead,  or 
tin,  when  in  a  set  or  solid  state*  by  forcing  It 
unaer  great  pressure,  from  out  of  a  receiver, 
through  apertures,  dies,  and  cores,  the  claim  of  the 
patenfees  was  thus  stated :  *'What  we  claim  as  our 
invention,  and  desire  to  secure  by  letters  patent,  is 
the  combination  of  the  following  parts,  above  de- 
scribed, to  wit :  the  core  and  bridge,  or  guldeplece, 
the  chamber  and  the  die,  when  used  to  form  pipes 
of  metal,  under  heat  and  pressure.  In  the  manner 
set  forth,  or  in  any  other  manner  substantially  the 
same." 

The  Circuit  Court  charged  the  Jury,  "that  the- 
originality  did  not  consist  In  the  novelty  of  the 
machinery,  but  In  bringing  a  newly  discovered 
principle  Into  practical  application,  by  which  an 
useful  article  of  manufacture  is  produced,  and 
wrought  pipe  made  as  distinguished  from  cast 
pipe." 

This  instruction  was  erroneous. 

Under  the  claim  of  the  patent,  the  combination 
of  the  machinery  must  be  novel.  The  newly  dis- 
covered principle,  to  wit :  that  lead  could  be  forced, 
by  extreme  pressure,  when  In  a  set  or  solid  state, 
to  cohere  and  form  a  pipe,  was  not  In  the  patent, 
and  the  Question  whether  it  was  or  was  not  the- 
subject  of  a  patent,  was  not  In  the  case. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  States 
for  the  Southern  District  of  New  York. 

The  declaration  was  filed  by  the  defendants 
in  error,  on  the  8th  of  May,  1817,  to  recover 
damages  in  a  plea  of  trespass  upon  the  case, 
from  the  plaintiffs  in  error,  and  Robert  W. 
Lowber,  for  the  alleged  infringement  of  their 
patent,  for  new  and  useful  improvements  in 
machinery  or  apparatus  for  making  pipes  and 
tubes  from  metallic  substances. 

The  declaration  alleged,  that  John  and 
Charles  Hanson,  of  Huddersfield,  England,  were 
the  inventors  of  the  alleged  improvements,  on 
or  before  the  31st  of  August,  1837. 

That  on  the  10th  of  January,  1840,  the  Han- 
sons assigned,  in  writing,  to  H.  B.  and  B. 
Tatham  (two  of  the  defendants  in  error),  the^ 
full  and  exclusive  right  to  the  said  improve- 
ments. 

That  on  the  29th  of  March,  1841,  letters 
patent  of  the  United  States  were  granted  to  H. 
B.  &  B.  Tatham,  as  assignees  of  the  Hansons, 
for  the  said  improvements. 

That  jon  the  12th  of  October,  1841,  H.  B.  ft 
B.  Tatham  assigned  to  G.  N.  Tatham  (the  re- 
maining defendant  in  error),  one  undivided 
third  part  of  the  said  letters  patent. 

That,  on  the  14th  of  March,  1846,  the  said 
letters  patent  having  been  surrendered,  on  ac- 

1. — Mr.  Justice  Curtis,  having  been  of  counsel 
for  the  defendants  in 'error,  upon  the  letters  pat- 
ent drawn  In  question  in  this  case,  did  not  sit 
at  the  hearing. 


Note. — For  what  patents  are  granted.  When  de- 
clared void.     See  note  to  Evans  v.  Eaton,  4  L.  ed. 

U-  S.  433. 

Said  to  be  a  leading  case  as  to  patents.  0*ReIIIy- 
V.  Morse,  15  How.  62 ;  examined  and  commented 
on  in  a  further  decision  in  another  cause  betweeni 
the  same  parties.    lieroy  v.  Tatham,  22  How.  132. 
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157*]  count  of  the  defective  specifications*  of 
the  said  improvements,  new  letters  patent  were 
issued  therefor,  on  an  amended  specification, 
,  whereby  there  was  granted  to  the  plaintiffs  be- 
low, their  heirs,  etc.,  for  the  term  of  fourteen 
years  from  the  31st  of  August,  1837,  the  full 
and  exclusive  right  of  making,  vending,  etc.,  the 
said  improvements;  a  description  whereof  was 
annexed  to  and  made  a  part  of  such  patent. 

That  the  letters  patent  were  of  the  value  of 
$50,000;  and  that  the  defendants  below  had 
wrongfully  and  unlawfully  made,  used,  and 
vend^  the  said  improvements,  and  made  lead 
pipe  to  the  amount  of  2,000  tons,  thereby  to 
the  injury  of  the  plaintiffs,  $20,000. 

To  this  declaration,  the  defendants,  Le  Roy 
and  Smith,  pleaded  not  guilty;  the  defendant, 
Lowber,  making  no  defense,  and  permitting  a 
default  to  be  taken  against  him. 

The  cause  was  tried  at  the  April  Term,  1849, 
and  a  verdict  rendered  by  the  jury  in  favor  of 
the  plaintiffs,  for  $11,394)  and  costs,  and  a  bill 
of  exceptions  was  tendered  by  the  defendants 
below. 

On  the  trial  of  the  cause  below,  the  plaintiffs 
produced, 

1.  Their  patent  of  1846,  and  the  specification 
referred  to  therein,  and  making  a  part  of  the 
same. 

2.  They  read  in  evidence  certain  agreements 
between  'the  detendant,  Lowber,  and  the  de- 
fendants, Le  Roy  and  Smith. 

3.  They  gave  evidence  tending  to  prove  that 
J.  &  C.  Hanson  were  the  original  and  first 
inventors  of  the  improvement;  that  the  in- 
vention was  a  valuable  one,  etc. 

4.  That  lead,  recently  become  set,  under  heat 
and  pressure,  in  a  close  vessel,  would  re-unite 
perfectly  after  a  separation  of  its  parts;  that, 
m  the  process  described  in  the  said  patent,  pipe 
was  so  made;  that  the  Hansons  were  the  first 
and  original  discoverers  thereof;  and  that  such 
discovery,  and  its  reduction  to  a  practical  re- 
sult, in  the  mode  described  in  the  patent,  was 
useful  and  important. 

5.  That  the  defendants.  Smith  and  Le  Roy, 
had  been  jointly  engaged  with  Lowber  in  mak- 
ing lead  pipe  upon  the  plan  described  in  the 
letters  patent,  and  selling  the  same,  and  had 
thus  made  and  sold  large  quantities  of  pipe; 
that  the  agreement  between  them,  relative  to 
the  manufacture  of  pipe,  was  colorable  only, 
and  was  made  as  a  cover  to  protect  Le  Roy 
and  Smith,  and  throw  the  responsibility  on 
the  defendant,  Lowber,  who  was  insolvent. 

6.  That  the  improvement  described  in  the 
faid  letters  patent  was  the  same  invention  for 
which  letters  patent  had  been  granted  to  the 
Hansons,  in  England,  and  to  H.  B.  &  B.  Tath- 
am,  here,  as  their  assignees. 

7.  That  the  plaintiffs  had  been  ready,  and 
168*]  had  offered  to  sell  •the  said  invention, 
and  had  sold  the  same  for  a  large  portion  of 
the  United  States,  within  the  last  eighteen 
months. 

The  defendants  below  then  read  in  evidence, 

1.  The  description  of  the  English  patent  to 
the  Hansons. 

2.  The  patent  to  H.  B.  &  B.  Tatham,  of 
1841,  and  the  specification  thereof. 

3.  The  specification  of  an  English  patent, 
granted  to  Thomas  Burr,  of  the  11th  April, 
1820. 
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4.  The  patent  and  specification  of  Burroughs 
Titus,  granted  in  1831. 

5.  The  patent  granted  to  George  W.  Potter, 
in  1833. 

6.  The  evidence  of  George  Fox,  tending  to 
show  the  invention  and  use  by  him  of  a  simi- 
lar machine,  in  1830. 

7.  The  specification  of  a  patent  to  John 
Hague,  in  1822. 

8.  The  specification  of  a  patent  granted  to 
Busk  &  Harvey,  in  1817. 

9.  The  specification  of  a  patent  granted  to 
Ellis  &  Burr,  in  1836. 

10.  The  specification  of  a  patent  granted  to 
Joseph  Bramah,  in  1797. 

11.  The  defendants  then  gave  evidence  tend- 
ing to  prove  that  J.  &  C.  Hanson  were  not  the 
original  and  first  inventors  of  the  combination 
of  machinery  described  in  the  letters  patent. 

12.  That  the  invention  was  not  useful,*  nor 
the  lead  pipe,  made  upon  the  plan  described, 
good. 

13.  That  the  combination  of  machinery  de- 
scribed in  public  works,  as  having  been  in- 
vented by  Titus,  Potter,  Fox,  Hague,  Bramah, 
and*  Busk  &  Harvey,  were  substantially  the 
same  as  that  described  in  the  plaintiffs'  patent. 

14.  That  lead,  when  recently  become  'set, 
under  heat  and  extreme  pressure,  in  a  close 
vessel,  would  not  re-unite  perfectly  after  a  sep- 
aration of  its  parts ;  and  that,  in  the  process  as 
described  in  the  plaintiffs'  patent,  it  was  not  in 
a  set,  but  in  a  fluid  state  when  it  passed  the 
bridge. 

15.  That  the  defendants,  Le  Roy  &  Smith, 
were  not  concerned  in  the  manufacture  of  the 
pipe,  or  in  making  or  using  the  machinery; 
that  it  was  made  for  them  by  the  defendant, 
Lowber,  at  a  certain  price  per  hundred  pounds ; 
and  that  they  had  not  infringed  upon  the  pat- 
ent of  the  plaintiffs. 

16.  That  the  improvement  described  in  the 
plaintiff's  patent,  of  1846,  was  not  the  same  in- 
vention as  that  for  which  letters  patent  had 
previously  been  granted  to  the  Hansons,  and 
to  H.  B.  ft  B.  Tatham. 

17.  That,  for  the  space  of  eighteen  months, 
from  the  date  of  the  patent  of  1841,  the  plain- 
tiffs had  neglected  to  put  and  continue  on  sale 
to  the  public,  on  reasonable  trust,  the  inven- 
tion or  discovery  for  which  the  said  patent  is- 
sued. 

•The  evidence  being  closed,  the  case  [•159 
was  argued  before  the  jury,  after  the  court  had 
given  the  charge,  which  will  be  presently  stated. 
The  jury  found  a  verdict  for  the  plaintiffs, 
which,  when  increased  by  the  court,  amounted 
to  $11,748.60.  The  following  bill  of  exceptions 
brought  up  the  rulings  of  the  court  upon  the 
several  points  made: 

The  evidence  being  closed,  the  Judge 
charged  the  jury — 

That  the  first  question  which  it  was  material 
to  determine  was,  what  was  the  invention  or 
discovery  of  John  and  Charles  Hanson,  for 
which  their  patent  had  issued,  as  the  precise 
character  of  that  invention  had  been  the  sub- 
ject of  controversy  on  the  trial. 

The  patentees  state  in  their  specification,  that 
the  invention  consists  in  certain  improvements 
upon,  and  additions  to,  machinery  for  making 
pipes  of  metal,  capable  of  being  pressed,  as 
described   in   Burr's   patent,   dated   April    11, 
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1820.  They  then  describe  Burr's  apparatus,  and 
the  process  by  which  the  pipe  was  made  by  it, 
and  state  the  defects  of  that  plan,  in  conse- 
quence of  which,  they  say,  it  failed  to  go  into 
general  use. 

These  defects  they  claim  to  have  overcome 
and  remedied;  and  state  that  they  had  found 
that  lead,  and  some  of  its  alloys,  when  just  set, 
or  short  of  fluidity,  and  under  heat  and  great 
pressure,  in  a  close  vessel,  would  re-unite,  after 
a  separation  of  its  parts,  as  completely  as  if  it 
had  not  been  separated;  or,  in  other  words, 
that,  imder  these  circumstances,  it  could  be 
welded. 

That,  on  this  discovery,  and  in  reference  to 
and  in  connection  with  it,  they  made  a  change 
in  the  machinery  of  Burr,  by  which  they  suc- 
ceeded in  making  perfect  pipes,  and  were  en- 
abled to  use  a  bridge  at  the  end  of  the  cylinder 
and  short  core,  and  thus  surmoimt  the  difficul- 
ty of  the  Burr  machine. 

They  also  state,  that  they  do  not  claim  any 
of  the  parts — ^the  cylinder,  core  die,  or  bridge; 
but  that  they  claim  the  combination  when  used 
to  form  pipes  of  metal,  under  heat  and  pres- 
sure, in  the  way  they  biave  described. 

There  can  be  no  doubt  that,  if  this  combina- 
tion is  new,  and  produces  a  new  and  useful  re- 
sult, it  is  the  proper  subject  of  a  patent.  The 
result  is  a  new  manufacture. 

And  even  if  the  mere  combination  of  ma- 
chinery in  the  abstract  is  not  new,  still,  if  used 
and  applied  in  connection  with  the  practical 
development  of  a  principle,  newly  discovered, 
producing  a  new  and  useful  result,  the  subject 
is  patentable.  To  which  last  opinion  and  de- 
cision, the  counsel  for  the  defendants  did  then 
and  there  except. 

In  this  view,  the  improvement  of  the  plain* 
tiffs  is  the  application  of  a  combination  of  ma- 
160*]  chinery  to  a  new  end — ^to  the  •develop- 
ment and  application  of  a  new  principle,  re- 
sulting in  a  new  and  useful  manufacture. 

That  the  discovery  of  a  new  principle  is  not 
patentable;  but  it  must  be  embodied  and 
brought  into  operation  by  machinery,  so  as  to 
produce  a  new  and  use/ul  result. 

Upon  this  view  of  the  patent,  it  is  an  im- 
portant question,  for  the  jury  to  determine, 
from  the  evidence,  whether  the  fact  is  estab- 
lished on  which  the  alleged  improvement  is 
founded,  that  lead,  in  a  set  or  semi-solid  state, 
can  thus  be  re-united  or  welded  after  separa- 
tion. 

The  Judge  here  commented  briefly  Upon  the 
testimony,  referring  to  the  experiments  which 
were  testified  to,  and  the  results  of  which  were 
«xhibited  to  the  jury,  on  the  part  of  the  plain- 
tiffs and  defendants,  and,  in  continuation, 
stated: 

That  there  was  one  experiment  which  was 
testified  to  by  Mr.  Keller,  and  the  result  of 
which  was  shown  to  the  jury,  which  was  made 
under  circumstances  that  seem  not  to  be  sub- 
ject to  any  misapprehension,  and  which,  if  he 
is  not  mistaken,  and  his  testimony  is  correct, 
wovld  seem  to  settle  the  question.  But  this 
was  a  question  of  fact  to  be  decided  by  the 
^ury  on  the  evidence.  Hereupon,  the  counsel 
for  the  defendants  excepted  to  this  part  of  the 
charge  of  the  Judges — That  it  had  been  ob- 
jected, that  the  improvement  described  in  the 
patent  of  March  14,  1846.  was  different  from 


that  of  March  29,  1841.  The  act  only  author- 
ized a  re-issue  for  the  same  invention  the  first 
specification  being  defective — That  he  had  com- 
pared the  descriptions  contained  in  the  two 
patents,  and,  though  the  language  was  in  some 
parts  different,  it  would  be  found  that  the  im- 
provement was  substantially  the  same,  and 
that  he  therefore  apprehended  they  would  have 
no  great  difficulty  in  this  branch  of  the  case; 
to  which  the  defendants'  counsel  excepted — 
That  it  was  also  objected,  that  the  plaintiffs' 
patent  was  invalid,  for  want  of  originality; 
that  the  invention  had  been  before  described  in 
public  works,  and  Bramah,  Hague,  Titus,  Fox, 
and  Potter,  were  relied  on  by  the  defendants — 
That,  in  the  view  taken  by  the  court,  in  the 
'  construction  of  the  patent,  it  was  not  material 
whether  the  mere  combinations  of  machinery 
referred  to  were  similar  to  the  combination 
used  by  the  Hansons;  because  the  originality 
did  not  consist  in  the  novelty  of  the  machin- 
ery, but  in  bringing  a  newly  discovered  prin- 
ciple into  practical  application,  by  which  a 
useful  article  of  manufacture  is  produced,  and 
wrought  pipe  made,  as  distinguished  from  cast 
pipe.  Hereupon  the  defendants'  counsel  ex- 
cepted. 

That  in  the  patents  referred  to,  from  the 
year  1707  to  1832,  the  combination  which  was 
claimed  to  be  identical,  was  confessedly  used 
for  piiaking  pipe,  by  casting  with  fluid  lead  in 
a  •mold,  and  after  it  was  set  by  the  ap-  [•!•! 
plication  of  water,  forcing  it  out. 

And  the  question  is,  whether  any  of  these 
inventions  are  substantially  the  same  as  the 
plaintiffs';  whether,  even  if  by  these  modes 
pipe  had  been  successfully  made  for  common 
use,  it  would  have  been  made  in  the  same  man- 
ner as  the  Hansons';  to  which  opinion  the 
counsel  for  the  defendants  excepted. 

That  it  was  further  objected  that  the  patent- 
ees have  forfeited  their  rights,  on  account  of 
having  omitted  to  put  and  continue  the  inven- 
tion on  sale  within  eighteen  months  after  the 
patent  was  granted,  upon  reasonable  terms. 
The  judge  here  commented  upon  the  testimony 
on  this  part  of  th6  case,  and  in  continuation 
said: 

That  it  was  not  essential,  under  the  section 
of  the  Statute  referred  to,  that  the  patentees 
should  take  active  means  for  the  purpose  of 
putting  their  invention  in  market,  and  forcing 
a  sale;  but  that  they  should  at  all  times  be 
ready  to  sell  at  a  fair  price,  when  a  reasonable 
offer  was  made. 

That  it  was  for  the  jury  to  say  whether  it 
was  put  and  continued  on  sale,  under  this  view 
of  the  law;  to  which  opinion  the  counsel  for 
the  defendants  excepted. 

That  the  defendants,  LeRoy  and  Smith,  con- 
tend that  they  have  not  infringed  tiie  plaintiffs' 
patent;  that  they  were  but  the  purcnasers  of 
the  pipe,  and  that  Lowber  was  the  manufac- 
turer, under  the  agreement  which  has  been 
read. 

The  judge  here  referred  to  the  evidence  on 
this  branch  of  the  case,  and  said: 

That  if  the  contract  made  by  the  defendants 
with  Lowbej:  was  bona  fide,  and  they  had  no 
connection  with  the  manufacturer  of  the  arti- 
cles, except  to  furnish  lead  and  pay  him  a  given 
price,  deducting  the  expenses;  and  if  the  con- 
tract was  in  fact  carried  out  and  acted  upon  in 
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that  manner,  then  the  defendants  would  not  be 
liable.  But  if  the  agreement  was  only  color- 
able, and  was  entered  into  for  the  purpose  of 
deriving  the  benefit  and  profits  of  the  business, 
without  assuming  the  responsibility  for  the  use 
of  the  invention,  and  for  the  purpose  of  throw- 
ing the  responsibility  on  Lowber,  who  was  in- 
solvent, then  they  were  as  responsible  as  he 
was. 

That  aiding  and  assisting  a  person  in  carry- 
ing on  the  business  and  in  operating  the  ma- 
chmery,  would  implicate  the  parties  so  engaged. 
If,  therefore,  these  defendants  participated  act- 
ively in  conducting  the  machine,  directing  and 
supervising  its  operations;  if  the  evidence  es- 
tablishes that  position,  then,  as  aiding  and  as- 
sisting, they  are  as  responsible  as  Lowber  (to 
which  last  opinion  and  decision  the  defendants' 
counsel  excepted). 

162*]  *Prior  to  the  giving  of  the  preceding 
charge  to  the  jury,  the  defendants'  counsel 
requested  the  court  to  instruct  them  according 
to  the  following  written  proposition  submitted; 
and  his  honor,  after  he  delivered  the  said 
charge,  took  up  the  said  propositions  in  their 
order,  and  gave  the  instructions  to  the  jury, 
which  are  respectfully  subjoined  thereto. 

Proposition  I.  If  the  jury  believe  that  the 
agreements  executed  on  the  13th  of  April  and 
13th  of  May,  1846,  by  which  Lowber,  as  man- 
ufacturer was  to  make  the  pipe  for  Le  Roy  & 
Co.,  on  his  machine,  at  55  cents  the  100  pounds, 
was  real  and  bona  fide,  on  an  actual  dissolu- 
tion of  the  partnership  of  Lowber  &  Le  Roy, 
and  not  colorable  to  throw  the  responsibility  of 
working  the  machine  on  Lowber  alone,  then 
the  plamtifi's  cannot  recover. 

Upon  which,  his  honor  said  that  he  had  al- 
ready given  all  the  instructions  he  deemed  nec- 
essary on  that  point;  the  proposition  was  cor- 
rect, and  it  was  for  the  jury  to  decide  that 
fact. 

Proposition  11.  That  even  if  the  Tathams 
first  mtroduced  the  pipe  in  question  in  this 
country,  as  an  article  of  commerce,  that  does 
not  give  them  any  right  to  recover,  unless  the 
patents  under  which  they  claim  were  good  and 
valid,  for  an  invention  not  before  known,  used 
or  described  in  a  public  work. 

Upon  which,  his  honor  instructed  the  jury, 
as  requested  by  the  defendants'  counsel. 

Proposition  III.  That  if  the  jury  believe 
that  tne  combination  patented  by  the  plaintififs 
was  before  patented  by  Burroughs  Titus,  or 
anyone  else  in  this  country,  or  patented  and 
described  in  a  well-known  public  work  abroad, 
the  plaintiffs  cannot  recover,  although  such 
machines  thus  patented  were  not  actually  put 
in  operation,  so  as  to  make  pipe  for  the  public. 

Upon  which  his  honor  instructed  the  jury 
that  he  had  already  stated  to  them  that  the 
plaintiffs'  invention  did  not  consist  in  the  mere 
combination  of  machinery,  and,  therefore,  if 
those  patents  were  for  casting  lead  pipe,  the 
point  was  not  material;  that  it  was  not  neces- 
sary that  they  would  have  made  pipe  for  pub- 
lic use  to  defeat  a  subsequent  patent.  To 
which  instruction,  and  refusal  to  instruct  the 
jury  as  requested,  the  defendants'  counsel  ex- 
cepted. 

Proposition  IV.  That  the  Tatham  patent  is 
void  on  its  face,  the  Burr  machine  having  the 
entire  combination,  including  heat  and  pres- 
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sure,  and  the  lead  in  a  set  state.  The  patent 
is  void  for  claiming  too  much;  shoula  only 
have  been  for  the  improvement,  vis.:  substi- 
tuting the  bridge  and  short  core  for  the  long 
core,  and  not  for  the  whole  combination. 

His  honor  declined  to  give  this  instruction^ 
to  which  the  defendants'  counsel  excepted. 

•Proposition  V.  That  the  bridge  and  [•168 
short  core  having  been  before  patented  in  thi» 
country  by  Burroughs  Titus,  and  also  before 
used  in  other  machines,  no  claim  could  be  made 
for  introducing  into  Burr's  combination  suck 
bridge. 

Upon  which  his  honor  instructed  the  jury  a» 
follows:  Undoubtedly  that  is  so,  but  that  ia 
not  the  plaintiffs'  claim. 

Proposition  VI.  That  the  state  of  the  lead, 
when  used  as  described  in  the  plaintiffs'  speci- 
fication, being  a  principle  of  nature,  is  not  the 
subject  of  a  patent,  either  alone  or  in  combi- 
nation with  the  machine  mentioned  in  that 
specification. 

To  which  his  honor  stated,  the  first  part  of 
the  proposition  was  correct,  and  the  latter  part 
not ;  and  the  defendants'  counsel  excepted. 

Proposition  VII.  That  the  using  of  a  metal 
in  a  certain  state,  or  at  a  certain  temperature, 
alone,  or  in  combination  with  a  machine,  waa 
not  the  subject  of  a  patent. 

To  which  his  honor  stated,  I  have  already 
instructed  the  jury  that  the  invention,  as  de- 
scribed by  the  Hansons,  is  a  patentable  subject;, 
to  which  the  defendants'  counsel  excepted. 

Proposition  VIII.  That  if  the  jury  believe 
that  tne  combination  of  cylinder,  piston,  bridge, 
short  core,  die  and  chamber,  under  heat  and 
pressure,  was  before  patented  in  this  country,  fay 
Burroughs  Titus,  then  the  plaintiffs  cannot  re- 
cover. 

Whereupon  his  honor  instructed  the  jury, 
that  novelty  in  the  mere  combination  of  the 
machinery  was  not  essential  to  the  plaintiffs' 
right  to  recover,  except  as  connected  with  the 
development  and  application  of  the  principle 
before  mentioned;  to  which  the  defendants' 
counsel  excepted. 

Proposition  IX.  That  if  the  jury  believe 
that  the  same  combination  of  cylinder,  piston, 
bridge,  short  core,  die  and  chamber,  under 
heat  and  pressure,  had  before  been  patented  is 
England,  by  Bramah,  and  published  in  a  well- 
known  work,  then  the  plaintiffs  cannot  re- 
cover. 

His  honor  instructed  the  jury,  that  Bramah'a 
patent  and  the  Tathams'  were  not  identical, 
and  declined  to  instruct  them  as  requested; 
to  all  which  the  defendants'  counsel  excepted. 

Proposition  X.  That  if  the  jury  believe  that 
the  Burr,  Bramah,  Titus,  and  Hague  machines, 
or  either  of  them,  were  published  to  the  world 
in  well-known  public  works,  and  had  the  same 
combination,  in  whole  or  in  part,  as  the  Han- 
son machine,  up  to  a  certain  point,  the  Ta- 
thams' patent  is  void,  for  claiming  too  much, 
viz.:  the  whole  combination. 

His  honor  instructed  the  jury,  that  he  had 
explained  to  them  his  views  on  that  part  of  the 
case,  and  declined  to  instruct  them  as  re- 
quested, in  the  form  of  which  the  proposition 
was  stated ;  and  to  which  the  defendants'  coun- 
sel  excepted. 

•Proposition  XI.  That  the  re-issue  [*164 
of  the   patent  of   1846,   on  which   alone  the 
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plaintiffs  can  claim,  was  not  warranted  by  the 
patent  of  1841,  it  being  for  a  different,  and  not 
the  same  invention,  misdescribed  by  inadvert- 
ence, accident  or  mistake;  and,  in  fact,  was  a 
new  patent,  under  color  of  a  re-issue. 

That  if  the  jury  believe  that  the  re-issue  of 
1846  was  for  a  different  invention  from  the 
patent  of  1841,  and  not  for  the  same  invention, 
misdescribed  by  inadvertence,  accident  or  mis- 
take, then  the  plaintiffs  cannot  recover. 

His  honor  declined  to  instruct  the  jury  ac- 
cording to  the  first  branch  of  this  proposition, 
to  which  the  defendants'  counsel  excepted;  but 
did  instruct  them  in  the  affirmative,  upon  the 
last  branch  thereof. 

Proposition  XII.  That  if  the  jury  believe 
that  the  combination  patented,  was  before  de- 
scribed in  some  well-known  public  work,  either 
in  this  country  or  in  England,  the  plaintiffs 
cannot  recover,  although  such  machine,  or  the 
pipe  made  by  it,  was  never  introduced  in  this 
country. 

Upon  which  his  honor  instructed  the  jury  in 
the  affirmative. 

Proposition  XIII.  If  the  jury  believe  that 
the  combination  claimed  was  before  known 
or  used,  to  make  lead  pipe,  by  others  than  the 
Hansons  or  the  Tathams,  the  plaintiffs  are  not 
entitled  to  recover,  no  matter  how  limited  such 
laiowledge  or  use  was,  if  the  invention  was 
not  kept  secret. 

Upon  which  his  honor  instructed  the  jury  in 
the  affirmative. 

Proposition  XIV.  That  if  the  Maccaroni 
machine,  or  the  Busk  and  Harvey  clay  pipe 
machine,  contained  the  same  comoination  as 
the  plaintiffs'  machine,  that  the  plaintiffs  can- 
not recover,  by  reason  of  applymg  the  same 
combination  to  a  new  use. 

Which    instructions    his    honor   declined    to 

S've,  and  stated  that  he  had  explained  to  them 
s  views  on  that  subject;  and  the  defendants' 
counsel  excepted. 

Proposition  XV.  That  if  the  jury  believe 
that  Mr.  Lowber's  machine  was  used  by  his 
men  when  the  lead  was  in  a  fluid,  and  not  in  a 
set  or  solid  state,  then  there  was  no  infringe- 
ment, and  the  plaintiffs  cannot  recover,  if  the 
plaintiffs'  patent  were  valid. 

Upon  which  his'  honor  instructed  the  jury  in 
the  affirmative. 

Proposition  XVI.  That  the  jury  are  the 
sole  and  exclusive  judges,  as  questions  of  fact, 
whether  the  combination  and  process  were  the 
same  in  plaintiffs'  machine  as  was  in  Bramah's 
or  in  any  other  of  the  machines  proved  on  the 
trial. 

Upon  which  his  honor  charged  the  jury  that 
this  was  so  undoubtedly,  subject,  however,  to 
the  principles  of  law,  as  laid  down  in  his  pre- 
ceding charge  and  instructions;  to  which  the 
defendants'  counsel  excepted. 
1«5»]  •Proposition  XVII.  That  if  the  jury 
believe  that  the  lead,  when  it  may  be  success- 
fully used  to  make  pipe  with  plaintiffs'  ma- 
chine, must  not  be  in  a  set  or  solid  state,  as 
described  in  their  specification,  and  that  it  can 
only  be  thus  used  in  a  fluid  or  pasty  state,  then 
that  the  patent  is  void,  and  the  jury  should  find 
for  the  defendants,  on  the  ground  that  the 
specification  does  not  fairly  and  fully  describe 
the  nature  of  the  invention  claimed,  nor  the 
condition  iii  whidi  the  lead  should  be  used, 
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so  as  to  enable  the  public  to  ascertain  the  true 
nature  of  the  invention,  the  manner  of  using 
the  machine,  and  the  condition  in  which  the 
lead  ought  to  be  used. 

Which  instruction  his  honor  answered  in  the 
affirmative. 

The  jury  then  retired  to  consider  their  ver- 
dict, under  the  said  charge  and  instructions; 
and  subsequently,  on  the  25th  day  of  May, 
1840,  returned  into  court  with  a  verdict  for  the 
said  plaintiffs  for  $11,394  damages,  and  six 
centfr  costs. 

And,  inasmuch  as  the  said  several  matters 
aforesaid  do  not  appear  by  the  record  of  the 
said  verdict,  the  said  defendants'  counsel  did 
then  and  there  request  his  Honor,  the  said 
Judge,  to  put  his  seal  to  this  l;>ill  of  exceptions, 
containing  the  said  several  matters  aforesaid; 
and  his  Honor,  the  said  Judge,  did,  in  pursu- 
ance of  the  said  request,  and  of  the  statute  in 
such  case  made  and  provided,  put  his  seal  to 
this  bill  of  exceptions,  containing  the  said  sev- 
eral matters  aforesaid,  at  the  City  of  New 
York  aforesaid,  the  same  25th  day  of  May, 
1849.  S.  Nelson. 

The  case  was  argued  by  Messrs.  Gillett  and 
Noyes,  with  whom  was  Mr.  Barbour,  for  the 
plaintiffs  in  error,  and  by  Messrs.  Cutting  and 
Staples  for  the  defendants  in  error. 

The  points  made  by  the  counsel  for  the  plain- 
tiffs in  error  were  the  following: 

1.  In  construing  a  patent,  and  deciding  what 
are  the  inventions  patented  thereby,  the  siun- 
ming  up  is  conclusive.  Nothing  is  patented  but 
what  is  expressly  claimed.  Moody  v.  Fiske,  2 
Mason,  112,  118;  Rex  v.  Cutler,  1  Starkie,  354; 
Da  vies  on  Patents,  398,  404;  Bovil  v.  Moore,  2 
Marsh.  211;  Wyeth  v.  Stone,  1  Story,  285; 
Hovey  v.  Stevens,  3  W.  &  M.  17. 

2.  What  is  described  in  a  patent,  and  not 
claimed,  whether  invented  by  the  patentee  or 
not,  is  dedicated  to  the  public,  and  cannot  be 
afterwards  claimed,  as  a  part  of  his  patent,  in 
a  re-issiie,  or  otherwise.  Battin  v.  Taggart, 
Judges  Kane  and  Grier,  September  10,  1851; 
6th  section  of  Act  of  1836;  Melius  v.  Silsbee,  4 
Mason,  111;  Grant  v.  Raymond,  6  Pet.  218; 
Shaw  V.  Cooper,  7  Pet.  292,  322,  323;  Pennock 
V.  Dialogue,  2  Pet.  1,  16. 

3.  A  patent  void  in  part,  is  void  in  whole, 
except  when  otherwise  •provided  by  [•lad 
statute.  Wyeth  v.  Stone,  1  Story,  285,  273- 
294;  Moody  v.  Fiske,  2  Mason,  118,  119;  Wood- 
cock V.  Parker,  1  Gall.  438;  Evans  v.  Eaton, 
7  Wheat.  356;  5  Cond.  R.  302,  314;  Bovil  v. 
Moore,  Davies'  Patents,  398;  Id.  2  Marshall, 
211;  Hill  V.  Thompson,  3  B.  Moore,  244;  Bevin- 
ton  T.  Hawks,  4  B.  &  Aid.  541;  Saunders  v. 
Aston,  3  B.  &  Aid.  881;  Kay  v.  Marshall,  5 
Bing.  N.  C.  492;  Gibson  v.  Brand,  4  M.  &  Gr. 
178;  McFarlane  v.  Price,  1  Starkie,  199;  Min- 
ton  V.  Moore,  1  Nev.  &  P.  595;  Rex  v.  Cutler, 
1  Starkie,  359. 

4.  The  Judge  was  bound  to  present  to  the 
consideration  of  the  jury,  as  a  ouestion  of  fact, 
in  the  words  of  the  statute,  whether  the  pat- 
entee, being  an  alien,  "had  failed  and  neglect- 
ed, for  the  space  of  eighteen  months  from  the 
date  of  the  patent,  to  put  and  continue  on  sale 
to  the  public,  on  reasonable  terms,  the  inven- 
tion for  which  the  patent  issued."  Tatham  and 
others  v.  Loring,  decision  by  Judge  Story  on 
this  patent,  cited  on  brief. 
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5.  It  was  error  in  the  Judge  to  instruct  the 
jury  that  he  had  examined  the  surrendered  and 
re-issued  patent,  and  found  the  improvement 
the  same.  He  should  have  submitted  the  ques- 
tion, as  one  of  fact,  to  the  jury,  for  them  to  de- 
termine, upon  the  evidence,  of  the  weight  of 
which  they  were  the  exclusive  judges.  It  was 
also  error  to  instruct  them  that  Bramah's  and 
Tatham's  patent  were  not  .identical.  That  was 
a  question  for  the  jury.  Curtis,  sec.  381;  Car- 
ver V.  Braintree,  2  Story,  432;  Stimpson  v. 
Westchester  Railroad  Co.  4  Howard,  381.  • 

6.  The  question,  whether  the  combination 
had  been  previously  patented^  or  described  in 
a  printed  publication,  was  one  of  fact,  which 
should  have  been  submitted  to  the  jury. 

7.  Applying  an,  old  machine  to  a  new  use,  or 
to  produce  a  new  result,  is  not  the  subject  of  a 
lawful  patent.  Boulton  v.  Bull,  2  H.  Bl.  487; 
Lash  V.  Hague,  Web.  Pat.  207;  Crane  v.  Price, 
4  Mann.  &  Grang.  580;  Huddart  v.  Grainshaw, 
Web.  Pat.  8;  Howe  v.  Abbott,  2  Story,  190, 
103;  Bean  v.  Small  wood,  2  Story,  408,  410; 
Hovey  v.  Stevens,  1  Wood.  &  M.  290,  297,  298; 
Kay  y.  Marshall,  5  Bing.  &  C.  492;  35  Com. 
Law,  p.  194,  197,  198;  Gibson  v.  Brand,  4 
Mann.  &  Grang.  179,  43  Com.  Law,  100,  110; 
Hotchkiss  V.  Greenwood,  11  Howard,  248,  266; 
Curtis,  sees.  26,  27. 

8.  Making  an  addition  to  an  old  combination 
does  not  authorize  a  patent  for  the  whole  com- 
bination. Such  a  patent  would  be  broader  than 
the  invention,  and  void. 

Act  1836,  sec.  6;  Hindmarch  on  Pat.  184, 
190,  and  cases  cited;  Basil  v.  Gibbs,  Davies' 
Pat.  398,  413;  Whittemore  v.  Cutler,  1  Gall. 
478;  Barrett  v.  Hall,  1  Mason,  447,  474;  Moody 
V.  Fiske,  2  Mason,  117;  Prouty  v.  Draper,  1 
Story,  568;  Howe  v.  Abbott,  2  Story,  190; 
Brooks  V.  Jenkins,  3  McLean,  433;  Evans 
167»]  v.  Eaton,  1  Pet.  C.  C.  322;  Curtis, 
sees.  8,  9,  10,  11;  Brooks  v.  Bicknell,  4  McLean, 
64,  73;  Root  v.  Ball,  4  McLean,  177,  180;  Parker 
▼.  Haworth,  4  McLean,  370,  373;  Prouty  v. 
Ruggles,  16  Pet.  336,  341;  Evans  v.  Eaton,  7 
Wheat.  356;  5  Cond.  R.  302,  314. 

9.  The  plaintiffs,  Henry  B.  and  Benjamin 
Tatham,  not  being  inventors,  were  not  author- 
ized to  surrender  the  patent  granted  to  them  as 
assignees,  and  receive  a  re -issued  patent  there- 
on.    Patent  Act  of  1837,  sec.  6. 

10.  The  re-issued  patent  is  void,  because  is- 
sued to  a  party  who  was  neither  an  original 
inventor,  nor  his  aasi^ee.    Act  of  1837,  sec  6. 

11.  Neither  a  principle  nor  an  effect  can  be 
patented,  but  a  patent  must  be  for  a  mode  of 
embodying  the  former  to  produce  the  latter, 
invented  by  the  patentee.  Kemper's  case,  by 
Chief  Justice  Cranch,  in  Curtis  on  Pat.  500; 
Wyeth  V.  Stone,  1  Story,  286;  Hill  v.  Thompson, 
8  Taimton,  376 ;  S.  C.  4  Com.  L.  161 ;  Brunton  v. 
Hawks,  4  Barn.  &  Aid.  641;  S.  C.  6  Com.  L. 
509;  Moody  v.  Fiske,  2  Mason,  118;  Whitte- 
more V.  Cutler,  1  Gall.  478,  480;  Stone  v. 
Sprague,  1  Story,  270,  272;  Blanchard  v. 
Sprague,  3  Sumner,  535,  540;  S.  C.  2  Story,  164, 
194;  Howe  v.  Abbott,  2  Story,  194;  Smith  v. 
Downing,  decided  in  1850  by  Judge  Woodbury; 
Det mould  v.  Reeves,  Grier  and  Kane,  Judges, 
1851;  Boulton  v.  Watt,  2  H.  Bl.  453;  S.  C. 
Davis  on  Pat.  162,  192. 

The  counsel  for  the  defendants  in  error  made 
the  following  points: 
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No  exception  was  taken  to  the  admission  or 
exclusion  of  testimony;  but  solely  to  the 
Judge's  charge. 

The  invention  for  which  the  patent  was 
granted  consisted  in  the  discovery,  that  under 
certain  conditions,  and  by  the  use  and  applica- 
tion of  certain  methods,  lead  and  some  of  its 
alloys,  while  in  a  set  state,  could,  after  being 
separated  into  parts,  be  reunited  and  welded, 
and  thus  formed  into  pipe;  and  also  of  the 
mode  of  doing  this;  producing  thereby  a  new 
article  of  manufacture,  wrought  lead  pipe — 
avoiding  the  objections  which  had  always  pre- 
vented success  in  casting  pipe;  and  by  this  dis- 
covery overcoming  the  defects  of  Burr's  method, 
on  which  this  was  an  improvement. 

The  patentees,  in  describing  the  invention, 
say  that  they  "have  found  from  experience 
that  lead  and  some  of  its  alloys,  when  recently 
become  set,  or  in  a  condition  just  short  of 
fluidity,  being  still  under  heat  and  extreme 
pressure,  in  a  close  vessel,  will  re-unite  perfect- 
ly after  a  separation  of  its  parts,"  and  that, 
therefore,  they  construct  their  machinery  as 
follows — and  *then  proceed  to  describe  [•ICS 
the  machinery  or  apparatus,  as  adapted  by 
them  to  this  discovery,  and  by  which  they  pro- 
duce the  practical  result  above  stated. 

After  describing  the  apparatus  and  the  modes 
of  usine  it,  the  patentees  repeat,  **that  the  re- 
markable feature  of  their  invention  is,  that  soft 
metals,  when  in  a  set  state,  being  yet  under 
heat  can  be  made,  by  extreme  pressure,  to  re- 
unite perfectly,  around  a  core  after  a  separa- 
tion, and  thus  be  formed  into  strong  pipes  or 
tubes." 

And  "that  the  essential  difference  in  the  char- 
acter of  this  pipe,  distinguishing  it  from  all 
others  before  made,  was,  that  it  was  wrought 
under  heat  by  pressure  and  constriction  from 
set  metal;  and  that  it  is  not  a  casting  formed 
in  a  mold." 

And  they  close  by  claiming,  as  their  inven- 
tion, "the  combination  described  by  them, 
when  used  to  form  pipes  of  metal  under  heat 
and  pressure  in  the  manner  set  forth." 

The  Judge,  in  his  charge,  in  commenting  on 
the  patent,  states  the  invention  to  be  substan- 
tially as  above  stated;  and  to  this  construction 
and  view  of  the  patent,  no  exception  was  taken 
by  the  defendants. 

The  court  then  proceed  further  to  instruct 
the  jury,  and  in  answer  to  certain  propositions 
submitted  by  the  plaintiffs  in  error  for  the  con- 
sideration of  the  court. 

I.  The  first  proposition  laid  down  by  the 
court,  is  that  the  mere  combination  of  machin- 
ery, not  new,  in  the  abstract,  when  combined 
with  and  applied  to  the  practical  development 
of  a  new  pnnciple,  to  produce  a  new  and  use- 
ful result,  may  be  the  subject  of  a  valid  patent. 
This  principle  is  repeated  several  times,  in  dif- 
ferent connections,  in  the  course  of  the  charge 
to  the  jury;  and  as  often  excepted  to  by  the 
counsel  for  the  defendants. 

The  counsel  for  the  defendants  in  error,  in- 
sist that  the  above  position  is  correct,  and  sup- 
ported by  principle,  by  precedent  and  by  prac- 
tice. 

1.  The  position  is  supported  by  principle, 
founded  on  the  statutes  giving  patents  to  in- 
ventors. He  who  discovers  a  new  principle, 
and  points  out  the  means  of  applying  it,  to 
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produce  a  new  and  useful  result,  comes  within 
the  settled  construction  of  the  English  Act, 
giving  a  patent,  for  the  sole  working  of  any 
manner  of  new  manufactures.  See  6tn  section 
of  the  Act  21  James  I.,  1623.  By  our  patent 
law,  any  person,  having  invented  or  discovered 
any  new  manufacture,  etc.,  is  entitled  to  a  pat- 
ent. See  6th  section  of  the  Act  4th  July,  1836. 
The  term  "new  manufacture"  includes  not  only 
the  thing  produced,  but  the  means  of  producing 
it. 

2.  This  principle  is  supported  by  authority. 
Curtis,  Pat.  sees.  9,  71  to  91,  also,  ch.  2,  pp.  67 
160*]  to  94,  and  cases  there  cited;  *£arl  Dud- 
ley's patent  for  the  use  of  pea  or  pit  coal,  in 
the  manufacture  of  iron;  1  Carpmael,  15;  Web- 
ster's Patent  Cases,  14  S.  C;  Nielson's  patent 
for  the  hot  air  blast,  in  connection  with  com- 
mon bituminous  pit  coal,  in  the  manufacture 
of  iron;  8  Mees.  &  Welsh.  806  to  825;  A.  D. 
1841;  Neilson  v.  Harford,  etc.,  Web.  Pat.  Ca. 
295,  328,  and  328  to  373,  A.  D.  1841;  8.  C.  374; 
Crane's  patent  for  the  hot  air  blast,  in  connec- 
tion with  anthracite  coal;  Crane's  patent,  Web. 
Pat.  Cas.  375,  date  1836;  Crane  v.  Price,  etc. 
Webs.  Pat.  Cas.  377,  393,  A.  D.  1842;  S.  C.  4 
Mann.  &  Grang.  380;  S.  C.  43  Eng.  Com.  L.  R. 
301;  S.  C.  2d  vol.  Frank,  J.,  for  year  1851,  p. 
388;  French,  etc  v.  Rogers,  etc.  394  to  397,  and 
cases  there  cited  by  the  court;  6  Eng.  Law 
and  Equity,  536,  overruling  2  Carrington  & 
Kirwan,  cited  v.  Leon,  43,  47,  52;  Curtis,  «1  a.; 
Webster,  229,  note. 

IT.  The  second  exception  by  the  defendants' 
counsel  is  to  the  charge  ot  the  court,  in  rela- 
tion to  Mr.  Keller's  evidence. 

It  is  difficult  to  see  upon  what  ground  this 
exception  of  the  defendants  to  the  charge  of 
the  court  is  founded.  After  remarking  upon 
the  character  and  weight  of  the  fact  testified 
to,  the  whole  is  submitted  to  the  jury  for 
their  decision. 

III.  The  third  exception  taken  to  the  charge 
of  the  court  is  found  in  the  next  two  para- 
graphs on  the  same  page,  and  relates  to  the  re- 
issued patent.  The  same  is  repeated  in  the  call 
of  the  defendants,  in  their  eleventh  proposi- 
tion, upon  which  they  ask  the  court  to  in- 
struct the  jury. 

The  substance  of  the  charge,  as  given  in  both 
instances,  is  that  the  language  in  one  patent 
was  in  some  parts  different  from  that  in  the 
other,  but  the  meaning  was  substantially  the 
same  in  both.  That  the  re -issued  patent  must 
be  for  the  same  invention  as  the  first;  and  the 
matter  of  fact  was  left  to  the  jury. 

IV.  The  next  exception  is  to  the  charge  of 
the  court,  as  found  at  the  top  of  the  42d  page 
of  the  case,  and  is  as  follows: 

**That  in  the  patents  referred  to,  from  the 
jear  1797  to  1832,  the  combination  which  was 
elaimed  to  be  identical,  was  confessedly  used 
for  making  pipe,  by  casting  with  fluid  lead  in 
%  mold,  and  after  it  was  set,  by  the  application 
of  water,  forcing  it  out. 

"And  the  question  is,  whether  any  of  these 
inventions  are  substantially  the  same  as  the 
plaintiffs';  whether,  even,  if  by  these  modes 
pipe  had  been  successfully  made  for  common 
use,  it  would  have  been  made  in  the  same  man- 
ner as  the  Hansons';  to  which  opinion  the 
caoasel  for  the  defendants  excepted.'' 

Whether  the  modes  referred  to  by  the  court,  I 
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of  manufacturing  pipe,  were  the  same  or  dif- 
ferent, was  a  question  of  fact  left  to  •the  [•170 
jury;  and  the  court  did  not,  by  the  manner  of 
stating  the  point,  withdraw  it  from  the  con- 
sideration of  the  jury. 

V.  The  fifth  exception  relates  to  the  charge 
of  the  court,  as  to  the  duty  of  the  plaintiffs  to 
put  and  keep  the  invention  on  sale  on  reason- 
able terms,  and  they  say  that  it  was  not  es- 
sential that  the  patentees  should  take  active 
means  for  the  purpose  of  putting  their  inven- 
tion in  market,  and  forcing  a  sale;  but  that 
they  should  at  all  times  be  ready  to  sell  at  a 
fair  price,  when  a  reasonable  offer  was  made. 

That  it  was  for  the  jury  to  say  whether  it 
was  put  and  continued  on  sale,  under  this  view 
of  the  law;  to  which  the  counsel  for  the  de- 
fendants excepted. 

We  insist  that  the  court  took  a  correct  view 
of  the  statute,  and  properly  submitted  the 
question  of  fact  to  the  jury;  and  that  the  ex- 
ception is  not  well  taken. 

VI.  The  next  exception  in  the  order  in  which 
the  defendants  in  error  have  noticed  them,  re- 
lates to  the  instructions  of  the  court,  in  re- 
lation to  the  liability  of  Le  Roy  and  Smith 
jointly,  with  the  other  defendant,  Lowber. 

It  seems,  to  the  counsel  for  the  defendants  in 
error,  that  the  question  was  properly  submitted 
to  the  jury,  as  a  question  of  fact,  how  far  Le 
Roy  and  Smith  had  made  themselves  liable 
with  Lowber.  The  defendants  in  error  insist 
that  the  exception  to  this  part  of  the  charge 
is  not  well  taken. 

VII.  In  answer  to  the  fourth  proposition,  on 
which  the  court  was  requested  to  instruct  the 
jury  that  Tatham's  patent  was  void  on  its 
face,  etc.  We  say  that  the  charge  of  the  court 
was  correct.  The  patentees  in  Tatham's  patent 
have  pointed  out  clearly  what  they  claim,  and 
what  they  do  not  claim. 

VIII.  In  their  ninth  proposition,  the  defend- 
ants requested  the  court  to  instruct  the  jury — 

"That  if  they  believed  the  same  combination 
of  cylinder,  piston,  bridge,  short  core,  die  and 
chamber,,  under  heat  and  pressure,  had  before 
been  patented  in  England  by  Bramah,  and  pub- 
lished in  a  well-known  work,  then  the  plaintiffs 
cannot  recover." 

Upon  this  proposition  the  court  instructed 
the  jury,  that  Bramah's  patent  and  the  Ta- 
thams'  were  not  identical;  and  declined  to  in- 
struct the  jury  as  requested.  To  which  the 
counsel  for  the  defendants  excepted.  This  re- 
quest by  the  defendants  for  the  above  instruc- 
tion was  based  on  the  assumption  of  a  fact 
not  proved  and  not  true,  and  was  correctly  re- 
fused. 

IX.  The  defendants  requested  the  court  to 
instruct  the  jury  according  to  their  tenth  prop- 
osition, which  is  as  follows:  "That  if  the 
jury  believe  that  the  Burr,  Bramah,  Titus,  and 
Hague  machines,  or  either  of  them,  were  pub- 
lished to  the  world  in  •well-known  [*171 
public  works,  and  had  the  same  combination, 
in  whole  or  in  part,  as  the  Hanson  niachine,  up 
io  a  certain  point,  the  Tathams'  patent  is  void 
for  claiming  too  much,  viz.:  the  whole  combi- 
nation; and  the  court  thereupon  instructed  the 
jury,  that  they  had  explained  their  views  on 
that  part  of  the  case,  and  declined  to  instruct 
them  as  requested  in  the  form  in  which  the 
proposition  was  stated."    To  which  the  counsel 
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for  the  defendants  excepted;  and  the  defend- 
ants in  error  insist  that  this  exception  is  not 
well  taken. 

X.  The  sixteenth  proposition,  on  which  the 
court  was  requested  to  instruct  the  jury,  is  in 
the  following  words,  namely: 

"That  the  jury  are  the  sole  and  exclusive 
judges  as  to  the  questions  of  fact,  whether  the 
combination  and  process  were  the  same  in  the 
plaintiffs'  machine  as  was  Bramah's,  or  in  any 
other  of  the  machines  proved  on  the  trial.  And 
thereupon  the  court  instructed  the  jury,  that 
this  was  so  undoubtedly;  subject,  however,  to 
the  principles  of  law  as  laid  down  in  the  pre- 
ceding charge  and  instructions/'  To  which  the 
counsel  for  the  defendants  excepted. 

The  defendants  in  error  insist  that  none  of 
the  exceptions  aforesaid  are  well  taken;  and 
that  said  judgment  should  be  affirmed,  with 
costs  and  damages. 

Mr.  Justice  McLean  delivered  the  opinion  of 
the  court: 

This  is  a  case  on  error  from  the  Circuit  Court 
of  the  Southern  District  of  New  York. 

The  action  was  brought  in  the  Circuit  Court, 
to  recover  damages  for  an  alleged  infringement 
of  a  patent  for  new  and  useful  improvements 
in  machinery  for  making  pipes  and  tubes  from 
metallic  substances. 

The  declaration  alleged  that  John  and 
Charles  Hanson,  of  England,  were  the  invent- 
ors of  the  improvements  specified,  on  or  prior 
to  the  31st  of  August,  1837;  that  on  the  10th  of 
January,  1840,  the  Hansons  assigned  to  H.  B. 
and  B.  Tatham,  two  of  the  defendants  in  error, 
the  full  and  exclusive  right  to  said  improve- 
ments; that,  on  the  29th  of  March,  1841,  let- 
ters patent  were  granted  for  the  improvements 
to  the  Tathams,  as  the  assignees  of  the  Han- 
sons; that,  afterwards,  H.  B.  and  B.  Tatham 
assigned  to  Q.  N.  Tatham,  the  remaining  de- 
fendant in  error,  an  undivided  third  part  of  the 
patent. 

On  the  14th  of  March  1846,  the  said  letters 
patent  were  surrenderea,  on  the  ground  that 
the  specifications  of  the  improvements  claimed 
were  defective,  and  a  new  patent  was  issued, 
which  granted  to  the  patentees,  their  heirs,  etc., 
for  the  term  of  fourteen  years,  from  the  Slst  of 
August,  1837,  the  exclusive  right  to  make  and 
vend  the  improvements  secured.  The  declara- 
172*]  tion  *states,  the  patent  was  of  the 
value  of  fifty  thousand  dollars;  and  that  the 
defendants  below  had  made  and  vended  lead 
pipe  to  the  amount  of  two  thousand  tons,  in 
violation  of  the  patent,  and  to  the  injury  of 
the  plaintiffs  twenty  thousand  dollars. 

The  defendants  pleaded  not  guilty;  the  de- 
fendant Lowber  did  not  join  in  the  plea,  but 
permitted  judgment  to  be  entered  against  him 
by  default.  On  the  trial,  certain  bills  of  ex- 
ceptions were  taken  to  the  instructions  of  the 
court  to  the  jury,  on  which  errors  are  assigned. 

The  schedule,  which  is  annexed  to  the  pat- 
ent, and  forms  a  part  of  it,  states  that  the  in- 
vention consists  'in  certain  improvements  up- 
on, and  additions  to,  the  machinery  used  for 
manufacturing  pipes  and  tubes  from  lead  or 
tin,  or  an  alloy  of  soft  metals  capable  of  being 
forced,  by  great  pressure,  from  out  of  a  re- 
ceiver, through  or  between  apertures,  dies  and 
cores,  when  in  a  set  or  solid  state,  set  forth  in 
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the  specification  of  a  patent  granted  to  Thomas 
Burr,  of  Shrewsbury,  in  Shropshire,  England, 
dated  the  11th  of  April,  1820.'^  After  ^escrib- 
ing Burr's  machine,  its  defects,  and  the  im- 
provements made  on  it  as  claimed,  the  patent- 
ees say,  "Pipes  thus  made  are  found  to  pos- 
sess great  solidity  and  unusual  strength,  and  a 
fine  uniformity  of  thickness  and  accuracy  of 
bore  is  arrived  at,  such  as,  it  is  believed,  has 
never  before  been  attained  by  any  other  ma- 
chinery." 

''The  essential  difference  in  the  character  of 
this  pipe,  which  distinguishes  it,  as  well  as  that 
contemplated  by  Thomas  Burr,  from  all  other 
heretofore  known  or  attempted,  is  that  it  is 
wrought  under  heat,  by  pressure  and  constric- 
tion, from  set  metal ;  and  that  it  is  not  a  cast- 
ing formed  in  a  mold." 

And  they  declare,  "We  do  not  claim  as  our 
invention  and  improvement,  any  of  the  parts 
of  the  above-described  machinery,  independ- 
ently of  ■  its  arrangement  and  combination 
above  set  forth.  What  we  do  claim  as  our  in- 
vention, and  desire  to  secure,  is  the  combina- 
tion of  the  following  parts  above  described,  to 
wit:  the  core  and  bridge,  or  guidepiece,  with 
the  cylinder,- the  piston,  the  chamber  and  the 
die,  when  used  to  form  pipes  of  metal,  under 
heat  and  pressure,  in  the  manner  set  forth,  or 
in  any  otner  manner  substantially  the  same." 

The  plaintiffs  gave  in  evidence  certain  agree- 
ments between  the  defendants,  showing  the 
manufacture  of  lead  pipe,  by  the  defendant 
Lowber,  for  the  defendants  Le  Roy  and  Smith. 
And  also  evidence  tending  to  prove  that  the 
said  John  Hanson  and  Qiarles  Hanson  were 
the  original  and  first  inventors  of  the  improve- 
ment described  in  the  said  letters  patent;  that 
the  invention  and  discovery  therein  described 
was  new  and  useful;  that  the  lead  pipe  manu- 
factured thereby  was  superior  m  quality 
*and  strength,  capable  of  resisting  much  [*17S 
greater  pressure  and  more  free  from  defects 
than  any  pipe  before  made;  that  in  all  the 
modes  of  making  lead  pipe,  previously  known 
and  in  use,  it  could  be  made  only  in  short 
pieces,  but  that  by  this  improved  mode  it  could 
oe  made  of  any  required  length,  and  also  of 
any  required  size;  and  that  the  introduction 
of  lead  pipe,  made  in  the  mode  described,  had 
superseded  the  use  of  that  made  by  any  of  the 
modes  before  in  use,,  and  that  it  was  also  fur- 
nished at  a  less  price." 

"And  the  plaintiffs  also  gave  evidence  tend- 
ing to  prove  that  lead,  when  recently  become 
set,  and  while  under  heat  and  extreme  pressure 
in  a  close  vessel,  would  re -unite  perfectly,  af- 
ter a  separation  of  its  parts;  and  that  in  the 
process  described  in  the  said  patent,  lead  pipe 
was  manufactured  by  being  thus  separated  and 
re-united;  and  that  the  said  John  and  Charles 
Hanson  were  the  first  and  original  discoverers 
thereof;  and  that  such  discovery,  and  its  reduc- 
tion to  a  practical  result  in  the  mode  described 
in  said  letters  patent,  was  useful  and  impor- 
tant." 

"And  the  plaintiffs  also  gave  evidence,  con- 
ducing to  prove  that  the  improvement  de- 
scribe in  the  letters  patent  was  the  same  in- 
vention and  discovery  which  had  been  made 
by  the  said  John  and  Charles  Hanson,  and  for 
which  letters  patent  had  been  panted  to  them 
in  England,  and  subsequently  in  this  country, 
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to  the  Tathams,  as  recited  in  the  letters  pat- 
ent." 

"And  the  plaintiffs  also  gave  evidence  con- 
ducing to  prove  that  they  had  been  ready  and 
willing,  and  had  offered  to  sell  the  said  inven- 
tion, within  eighteen  months  succeeding  the 
issuing  of  said  letters  patent  to  them,  and  also 
since;  and  had,  within  the  said  ei|^hteen 
months,  sold  the  same  for  a  large  portion  of 
the  United  States." 

The.  defendants'  counsel  then  read  in  evi- 
dence from  the  **Repertory  of  Arts/*  Vol.  XVI. 
page  344,  the  description  of  the  patent  to  the 
Hansons,  dated  August  31,  1837.  They  also 
read  in  evidence  the  patent  issued  upon  the 
application  of  the  plaintiffs  to  the  Patent  Of- 
fice, containing  another  specification,  which  was 
annexed  to  the  patent  surrendered.  And  they 
also  read  the  specification  of  Thomas  Burr's 
patent,  of  April  11,  1820.  Also  a  patent  grant- 
ed to  George  W.  Potter,  described  in  the  12th 
**Franklin  Journal  of  Arts,"  published  in  1833; 
they  also  read  the  specification  of  a  patent 
c:ranted  in  England,  to  Bush  and  Harvey,  on 
December  5ih,  1817;  and  also  the  specifica- 
tion of  a  patent  granted  in  England  to  Joseph 
Bramah,  October  31st,  1797. 

Evidence  was  also  given  to  show  that  the 
combination  of  machinery  for  making  lead 
174*]  pipe,  described  in  public  works  as  *hav- 
ing  been  invented  by  Burroughs  Titus,  by 
Ceorge  W.  Potter,  by  Jesse  Fox,  by  John 
Hague,  and  by  Joseph  Bramah,  were  substan- 
tially the  same  as  that  used  by  the  plaintiffs; 
that  the  combination  of  machinery,  patented 
as  hereinbefore  stated,  by  Bush  and  Harvey, 
for  making  pipes  of  clay,  and  that  used  for 
making  maccaroni,  were  substantially  the  same 
as  that  described  in  the  plaintiffs'  patent. 

In  their  charge  to  the  jury,  the  court  said, 
'^hey,  the  plaintiffs,  also  state,  that  they  do 
not  claim  any  of  the  parts  of  the  machinery, 
the  c^linder^  core,  die  or  bridge,  but  that  they 
claimed  the  combination  when  used  to  form 
pipes  of  metal,  under  heat  and  pressure,  in  the 
way  they  nave  described.  There  can  be  no 
doubt  that  if  this  combination  is  new,  and  pro- 
duces a  new  and  useful  result,  it  is  the  proper 
subject  of  a  patent."  '*The  result  is  a  new 
manufacture.  And  even  if  the  mere  combina- 
tion of  machinery  in  the  abstract  is  not  new, 
•till,  if  used  and  applied  in  connection  with  the 
practical  development  oi  a  principle,  newly  dis- 
covered, producing  a  new  and  useful  result,  the 
subject  is  patentable.  In  this  view,  the  im- 
provement of  the  plaintiffs  is  the  application 
of  a  combination  of  machinery  to  a  new  end; 
to  the  development  and  application  of  a  new 
principle,  resulting  in  a  new  and  useful  manu- 
facture. That  the  discovery  of  a  new  princi- 
ple is  not  patentable,  but  it  must  be  embodied 
and  brought  into  operation  by  machinery  so 
aa  to  produce  a  new  and  a  useful  result.  Up- 
on this  view  of  the  patent,  it  is  an  important 
question  for  the  jury  to  determine,  from  the 
evidence,  whether  the  fact  is  established,  on 
which  the  alleged  improvement  is  founded,  that 
lead  in  a  set  or  semi-solid  state,  can  thus  be 
re-united  or  welded,  after  separation."  To  this 
instruction  the  defendants  excepted. 

It  was  also  objected,  that  the  plaintiffs'  pat- 
ent was  invalid  for  want  of  originality;  that 
the  invention  had  been  before  described  in  pub- 
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lie  works,  and  Bramah,  Hague,  Titus,  Fox  and 
Potter,  were  relied  on  by  the  defendants. 

To  this  it  was  replied,  by  the  court,  "That 
in  the  view  taken  by  the  court  in  the  construc- 
tion of  the  patent,  it  was  not  material  whether 
the  mere  combinations  of  machinery  referred 
to  were  similar  to  the  combination  used  by  the 
Hansons,  because  the  originality  did  not  con- 
sist in  the  novelty  of  the  machinery,  but  in 
bringing  a  newly  discovered  prmcipie  into  prac- 
tical application,  by  which  a  useful  article  of 
manufacture  is  produced,  and  wrought  pipe 
made  as  distinguished  from  cast  pipe."  To 
this  charge  there  was  also  an  exception. 

The  word  "principle"  is  used  by  elementary 
writers  on  patent  subjects^  and  sometimes  in 
adjudications  of  courts,  with  such  a  want  of 
precision  in  its  application,  as  to  mislead.  It 
is  admitted  *that  a  principle  is  not  [*175 
patentable.  A  principle,  in  the  abstract,  is  a 
fundamental  truth;  an  original  cause;  a  mo- 
tive; these  cannot  be  patented,  as  no  one  can 
claim  in  either  of  them  an  exclusive  right.  Nor 
can  an  exclusive  right  exist  to  a  new  power, 
should  one  be  discovered  in  addition  to  those 
already  known.  Through  the  agency  of  ma- 
chinery a  new  steam  power  may  be  said  to 
have  been  generated.  But  no  one  can  appro- 
priate this  power  exclusively  to  himself,  imder 
the  patent  laws.  The  same  may  be  said  of 
electricity,  and  of  any  other  power  in  nature, 
which  is  alike  open  to  all,  and  may  be  applied 
to  useful  purposes  by  the  use  of  machinery. 

In  all  such  cases,  the  processes  used  to  ex- 
tract, modify,  and  concentrate  natural  agen- 
cies, constitute  the  invention.  The  elements  of 
the  power  exist;  the  invention  is  not  in  dis- 
covering them,  but  in  applying  them  to  useful 
objects.  Whether  the  machinery  used  be  novel, 
or  consist  of  a  new  combination  of  parts 
known,  the  right  of  the  inventor  is  secured 
against  all  who  use  the  same  mechanical  pow- 
er, or  one  that  shall  be  substantially  the  same. 

A  patent  is  not  good  for  an  effect,  or  the 
result  of  a  certain  process,  as  that  would  pro- 
hibit all  other  persons  from  making  the  same 
thing  by  any  means  whatsoever.  This,  by 
creating  monopolies,  would  discourage  arts  and 
manufactures,  against  the  avowed  policy  of  the 
patent  laws. 

A  new  property  discovered  in  matter,  when 
practically  applied,  in  the  construction  of  a 
useful  article  of  commerce  or  manufacture,  is 
patentable;  but  the  process  through  which  the 
new  property  is  developed  and  applied,  must 
be  stated,  with  such  precision  as  to  enable  an 
ordinary  mechanic  to  construct  and  apply  the 
necessary  process.  This  is  required  by  the  pat- 
ent laws  of  England  and  of  the  United  States, 
in  order  that  when  the  patent  shall  run  out, 
the  public  may  know  how  to  profit  by  the  in- 
vention. It  is  said,  in  the  case  of  The  House- 
hill  Company  v.  Neilson,  Webster's  Patent 
Cases,  683,  "A  patent  will  be  good,  though 
the  subject  of  the  patent  consists  in  the  dis- 
covery of  a  ^reat,  general,  and  most  compre- 
hensive principle  in  science  or  law  of  nature, 
if  that  principle  is  by  the  specification  applied 
to  any  special  purpose,  so  as  thereby  to  effect- 
uate a  practical  result  and  benefit  not  previous- 
ly attained.*'  In  that  case,  Mr.  Justice  Clerk, 
in  his  charge  to  the  jury,  said,  "the  specification 
does  not  claim  anytning  as  to  the  form,  nature, 
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shape,  materials,  numbers  or  mathematical 
character  of  the  vessel  or  vessels  in  which  the 
air  is  to  be  heated,  or  as  to  the  mode  of  heating 
such  vessels,"  etc.  The  patent  was  for  "the 
improved  application  of  air  to  produce  heat  in 
fires,  forges  and  furnaces,  where  bellows  or 
other  blowing  apparatus  are  required." 
176*]  *In  that  case,  although  the  machinery 
was  not  claimed  as  a  part  of  the  invention,  the 
jury  were  instructed  to  inquire,  "whether  the 
specification  was  not  such  as  to  enable  work- 
men of  ordinary  skill  to  make  machinery  or  ap- 
paratus capable  of  producing  the  effect  set 
forth  in  said  letters  patent  and  specification." 
And  that  in  order  to  ascertain  whether  the  de- 
fendants had  infringed  the  patent,  the  jury 
should  inquire  whether  they,  "did  by  them- 
selves or  others,  and  in  contravention  of  the 
privileges  conferred  by  the  said  letters  patent, 
use  machinery  or  apparatus  substantially  the 
same  with  the  machinery  or  apparatus  de- 
scribed in  the  plaintiffs'  specification,  and  to 
the  effect  set  forth  in  said  letters  patent  and 
specification."  So  it  would  seem  that  where 
a  patent  is  obtained,  without  a  claim  to  the  in- 
vention of  the  machinery,  through  which  a 
valuable  result  is  produced,  a  precise  specifica- 
tion is  required;  and  the  test  of  infringement 
is,  whether  the  defendants  have  used  substan- 
tially the  same  process  to  produce  the  same  re- 
sult. 

In  the  case  before  us,  the  court  instructed 
the  jury  that  the  invention  did  not  consist  "in 
the  novelty  of  the  machinery,  but  in  bringing 
a  newly  discovered  principle  into  practical  ap- 
plication, by  which  a  useful  article  of  manu- 
facture is  produced,  and  wrought  pipe  made 
as  distinguished  from  cast  pipe." 

A  patent  for  leaden  pipes  would  not  be  good, 
as  it  would  be  for  an  effect,  and  would,  conse- 
quently, prohibit  all  other  persons  from  using 
the  same  article,  however  manufactured.  Lead- 
en pipes  are  the  same,  the  metal  being  in  no 
respect  different.  Any  difference  in  form  and 
strength  must  arise  from  the  mode  of  manu- 
facturing the  pipes.  The  new  property  in  the 
metal  claimed  to  have  been  discovered  by  the 
patentees,  belongs  to  the  process  of  manufac- 
ture, and  not  to  the  thing  made. 

But  we  must  look  to  the  claim  of  the  inven- 
tion stated  in  their  application  by  the  pat- 
entees. They  say,  **We  do  not  claim  as  our 
invention  and  improvement  any  of  the  parts  of 
the  above -described  machinery,  independently 
of  their  arrangement  and  combination  above 
set  forth."  "What  we  claim  as  our  invention, 
and  desire  to  secure  by  letter  patent,  is  the 
combination  of  the  following  parts  above  de- 
scribed, to  wit:  the  core  and  bridge  or  guide- 
piece,  the  chamber  and  the  die,  when  used  to 
form  pipes  of  metal,  under  heat  and  pressure, 
in  the  manner  set  forth,  or  in  any  other  man- 
ner substantially  the  same." 

The  patentees  have  founded  their  claim  on 
this  specification,  and  they  can  neither  modify 
nor  abandon  it  in  whole  or  in  part.  The  com- 
bination of  the  machinery  is  claimed,  through 
which  the  new  property  of  lead  was  developed, 
as  a  part  of  the  process  in  the  structure  of  the 
pipes.  But  the  jury  were  instructed,  "that  the 
originality  of  the  invention  did  not  consist  in 
17  7*]  the  •novelty  of  the  machinery,  but  in 
bringing  a  newly  discovered  principle  into 
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practical  application."  The  patentees  claimed 
the  combination  of  the  machinery  as  their  in- 
vention in  part,  and  no  such  claim  can  be  sus 
tained  without  establishing  its  novelty — not  as 
to  the  parts  of  which  it  is  composed,  but  as  to 
the  combination.  The  question  whether  the 
newly  developed  property  of  lead,  used  in  the 
formation  of  pipes,  might  have  been  patented, 
if  claimed  as  developed,  without  the  invention 
of  machinery,  was  not  in  the  case. 

In  the  case  of  Bean  v.  Small  wood,  2  Story, 
408,  Mr.  Justice  Story  said:  "He  (the  patentee) 
says  that  the  same  apparatus,  stated  in  this 
last  claim,  has  been  long  in  use,  and  applied, 
if  not  to  chairs,  at  least  in  other  machines, 
to  purposes  of  a  similar  nature.  If  this  be 
so,  then  the  invention  is  not  new,  but  at  most 
is  an  old  invention  or  apparatus  or  machinery 
applied  to  a  new  purpose.  Now,  I  take  it  to 
be  clear,  that  a  machine  or  apparatus  or  other 
mechanical  contrivance,  in  order  to  give  the 
party  a  claim  to  a  patent  therefor,  must  in 
itself  be  substantially  new.  If  it  is  old  and 
well  known,  and  applied  only  to  a  new  pur- 
pose, that  does  not  make  it  patentable." 

We  think  there  was  error  in  the  above  in- 
struction, that  the  novelty  of  the  combination 
of  the  machinery,  specifically  claimed  by  the 
patentees  as  their  invention  was  not  a  ma- 
terial fact  for  the  jury  and  that  on  that  ground 
the  judgment  must  be  reversed.  The  other 
rulings  of  the  court  excepted  to,  we  shall  not 
examine,  as  they  are  substantially  correct. 

Messrs.  Justices  Nelson,  Wayne,  and  Grier 
dissented. 

Mr.  Justice  Nelson,  dissenting: 

The  patent  in  this  case,  according  to  the 
general  description  given  by  the  patentees,  is 
for  improvements  upon,  and  additions  to,  the 
machinery  or  apparatus  of  Thomas  Burr,  for 
manufacturing  pipes  and  tubes  from  metallic 
substances.  They  declare  that  the  nature  of 
their  invention,  and  the  manner  in  which  the 
same  is  to  operate,  are  particularly  described 
and  set  forth  in  their  specification.  In  that, 
they  refer  to  the  patent  of  Burr  of  the  11th 
April,  1820,  for  making  lead  pipe  out  of  set  or 
solid  lead  by  means  of  great  pressure,  the  pro- 
duct being  wrought  pipe,  as  contradistinguisheu 
from  cast,  or  pipe  made  according  to  the  draw 
bench  system.  The  apparatus,  as  described  by 
Burr,  consisted  of  a  strong  iron  cylinder,  bored 
sufficiently  true  for  a  piston  to  traverse  easily 
within  it.  This  cylinder  was  closed  at  one  end 
by  the  piston,  and  also  closed  at  the  other,  ex- 
cept a  small  aperture  for  the  die  which  formed 
the  external  diameter  of  the  pipe.  The  core 
or  mandrel,  which  determined  the  inner 
*diameter,  was  a  long  cylindrical  rod  [*178 
of  steel,  one  end  of  which  was  attached  to  the 
face  of  the  piston,  extending  through  the  cen- 
ter of  the  cylinder,  and  passing  also  through 
the  center  of  the  die  at  the  opposite  end,  leav- 
ing a  space  around  the  core  and  between  it 
and  the  die  for  the  formation  of  the  pipe.  The 
metal  to  form  the  pipe  was  admitted  into  the 
cylinder  in  a  fluid  state,  and  when  it  become 
set  or  solid,  the  power  of  a  hydraulic  press  was 
applied  to  the  head  of  the  piston,  which,  mov- 
ing against  the  body  of  solid  lead  in  the  cyl- 
inder, drove  it  through  the  die,  the  long  core 
advancing  with  the  piston  and  with  the  body 
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of  lead  through  the  die,  and  thus  forming  the 
pipe.  The  cylinder  usually  holds  from  three 
to  four  hundred  pounds  of  lead,  and  contin- 
uous pipe  is  made  till  the  whole  charge  is 
driven  out. 

This  plan,  though  one  of  deserved  merit,  and 
of  great  originality,  failed,  when  reduced  to 
practice,  except  for  the  purpose  of  making  very 
large  pipe,  larger  than  that  usually  in  de- 
mand, and  consequently  passed  out  of  general 
use.  The  long  core  attached  to  the  face  of  the 
piston,  advancing  with  it  in  the  solid  lead  un- 
der the  great  pressure  required,  was  liable  to 
warp  and  twist  out  of  a  straight  line,  and  out 
of  center  in  the  die,  which  had  the  effect  to 
destroy  the  uniformity  of  the  thickness  and 
centrality  of  the  bore  of  the  pipe. 

The  old  mode,  therefore,  of  making  pipe  by 
the  draw  bench  system,  continued  down  to 
1837,  when  the  patentees  in  this  case  discov- 
ered, by  experiment,  that  lead,  when  recently 
Bet  and  solid,  but  still  under  heat  and  extreme 
pressure,  in  a  close  vessel,  would  re-unite  after 
a  separation  of  its  parts,  and  "heal"  (in  the 
language  of  the  patentees),  ''as  it  were  by  the 
first  intention,"  as  completely  as  though  it  had 
not  been  divided. 

Upon  the  discovery  of  this  property  of  lead, 
which  had  never  before  been  known,  but,  on 
the  contrary,  had  been  supposed  and  believed, 
by  all  men  of  science  skilled  in  metals,  to  be 
impossible,  the  patentees  made  an  alteration  in 
the  apparatus  of  Burr,  founded  upon  this  new 
property  discovered  in  the  metal,  and  succeed- 
ed completely  in  making  wrought  pipe  out  of 
solid  lead  by  means  of  the  hydraulic  pressure. 
The  product  was  so  much  superior  in  quality 
to  that  made  according  to  the  old  mode,  that 
it  immediately  wholly  superseded  it  in  the  mar- 
ket.   The  pipe  "was  also  made  much  cheaper. 

The  patentees,  by  their  discovery,  were  en- 
abled to  dispense  with  the  long  core  of  Burr, 
and  to  fix  firmly  a  bridge  or  cross  bars  at  the 
end  of  the  cylinder  near  the  die,  to  which 
bridge  they  fastened  a  short  core  extending  in- 
to and  through  the  die.  By  this  arrangement 
they  obtained  a  firm,  immovable  core,  that  al- 
ways preserved  its  centrality  with  the  die,  and 
secured  the  manufacture  of  pipe  of  uniformity 
179*]  of  thickness  of  wall  and  'accuracy  of 
bore,  of  any  dimension.  The  lead,  after  being 
admitted  into  the  cylinder  in  a  fluid  state,  was 
allowed  to  remain  till  it  became  solid,  and  was 
then  driven  by  the  piston  through  the  apertures 
in  the  bridge  into  the  chamber  between  it  and 
the  die,  where  the  parts  re -united,  after  the 
aeparation,  as  completely  as  before,  and,  pass- 
ing out  at  the  die  around  the  fixed  short  core, 
formed  perfect  pipe. 

The  patentees  state,  that  they  do  not  intend 
to  connne  themselves  to  the  arrangement  of 
the  apparatus  thus  particularly  specified,  and 
point  out  several  other  modes  by  which  the 
same  result  may  be  produced,  all  of  which  va- 
riations would  readily  suggest  themselves,  as 
they  observe,  to  any  practical  engineer,  with- 
out departing  from  the  substantial  originality 
of  the  invention,  the  remarkable  feature  of 
which,  they  say,  is  that  lead,  when  in  a  set 
8tat«,  being  yet  under  heat,  can  be  made,  by 
extreme  pressure,  to  re-unite  perfectly  around 
a  core  after  separation,  and  thus  be  formed  in- 
to strong  pipes  or  tabes.  Pipes  thus  made  are 
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found  to  possess  great  solidity  and  unusual 
strength,  and  a  fine  uniformity,  such  as  had 
never  before  been  attained  by  any  other  mode. 
The  essential  difi'erence  in  its  character,  and 
which  distinguishes  it  from  all  other  thereto- 
fore known,  they  add,  is  that  it  is  wrought 
under  heat,  by  pressure  and  constriction,  from 
set  or  solid  metal. 

They  do  not  claim,  as  their  invention  or  im- 
provement, any  of  the  parts  of  the  machinery,, 
independently  of  the  arrangement  and  combi- 
nation set  forth. 

''What  we  claim  as  our  invention,  they  say,, 
is  the  combination  of  the  following  parts  above 
described,  to  wit:  the  core  and  bridge  or 
guidepiece,  with  the  cylinder,  the  piston,  th& 
chamber  and  die,  when  used  to  form  pipes  of 
metal  under  heat  and  pressure,  in  the  manner 
set  forth,  or  in  any  other  manner  substantially 
the  same." 

It  is  supposed  that  the  patentees  claim,  aa 
the  novelty  of  their  invention,  the  arrangement 
and  combination  of  the  machinery  which  they 
have  described,  disconnected  from  the  employ- 
ment of  the  new  property  of  lead,  which  they 
have  discovered,  and  by  the  practical  applica^ 
tion  and  use  of  which  they  have  succeeded  in 
producing  the  new  manufacture.  And  the  gen- 
eral title  or  description  of  their  invention,  given 
in  the  body  of  their  letters  patent,  is  referred 
to  as  evidence  of  such  claim.  But  every  patent, 
whatever  may  be  the  general  heading  or  title 
by  which  the  invention  is  designated,  refers  to 
the  specification  annexed  for  a  more  particular 
description;  and  hence  this  court  has  hereto- 
fore determined,  that  the  specification  consti- 
tutes a  part  of  the  patent,  and  that  they  must 
be  construed  together  when  seeking  to  ascer- 
tain the  discovery  claimed.  Hogg  et  al.  v. 
Emerson,  6  How.  437. 

*The  same  rule  of  construction  was  [*180 
applied  by  the  Court  of  Exchequer,  in  Eng- 
land, in  the  case  of  Neil  son's  patent  for  the  hot 
air  blast.    Webster's  Cases,  373. 

Now,  on  looking  into  the  specification,  we 
see  that  the  leading  feature  of  the  invention 
consists  in  the  discovery  of  a  new  property  in 
the  article  of  lead,  and  in  the  employment  and 
adaptation  of  it,  by  means  of  the  machinery  de- 
scribed, to  the  production  of  a  new  article, 
wrought  pipe,  never  before  successfully  made. 
Without  the  discovery  of  this  new  property  in 
the  metal,  the  machinery  or  apparatus  would 
be  useless,  and  not  the  subject  of  a  patent.  It 
is  in  connection  with  this  property,  and  the 
embodiment  and  the  adaptation  of  it  to  prac- 
tical use,  that  the  machinery  is  described,  and 
the  arrangement  claimed.  The  discovery  of 
this  new  element  or  property  led  naturally  to 
the  apparatus,  by  which  a  new  and  most  use- 
ful result  is  produced.  The  apparatus  was  but 
incidental,  and  subsidiary  to  the  new  and  lead- 
ing idea  of  the  invention.  And  hence,  the  pat- 
entees set  forth,  as  the  leading  feature  of  it, 
the  discovery,  that  lead,  in  a  solid  state,  but 
imder  heat  and  extreme  pressure  in  a  cjose  ves- 
sel, will  re-unite,  after  separation  of  its  parts, 
as  completely  as  though  it  had  never  been  sepa- 
rated. It  required  very  little  ingenuity,  after 
the  experiments  in  a  close  vessel,  by  which 
this  new  property  of  the  metal  was  first  de- 
veloped, to  construct  the  necessary  machinery 
for  the  formation  of  the  pipe.    The  apparatus, 
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essential  to  develop  this  property,  would  at  odca 
suggest  the  material  parts,  especially  in  the 
state  of  the  art  at  the  time.  Any  skillful  me- 
chanic, with  Burr's  machine  before  him,  would 
readily  construct  the  requisite  machinery. 

The  patentees,  therefore,  after  describing 
their  discovery  of  this  property  of  lead,  and  the 
apparatus  by  means  of  which  they  apply  the 
metal  to  the  manufacture  of  pipe,  claim  the 
combination  of  the  machinery,  only  when  used 
to  form  pipes,  under  heat  and  pressure,  in  the 
manner  set  forth,  or  in  any  other  manner  sub- 
stantially the  same.  They  do  not  claim  it  as 
new  separately,  or  when  used  for  any  other 
purpose,  or  in  any  other  way;  but  claim  it 
only  when  applied  for  the  purpose  and  in  the 
way  pointed  out  in  the  specification.  The  com- 
bination, as  machinery,  may  be  old;  may  have 
been  long  used;  of  itself,  what  no  one  could 
claim  as  his  invention,  and  may  not  be  the 
subject  of  a  patent.  What  is  claimed  is,  that 
it  never  had  been  before  applied  or  used,  in 
the  way  and  for  the  purpose  they  have  used 
and  applied  it,  namely:  in  the  embodiment  and 
adaptation  of  a  newly  discovered  property  in 
lead,  by  means  of  which  they  are  enabled  to 
produce  a  new  manufacture — wrought  pipe — 
out  of  a  mass  6f  solid  lead.  Burr  had  attempt- 
ed it,  but  failed.  These  patentees,  after  the 
lapse  of  seventeen  years,  having  discovered 
181*]  *this  new  property  in  the  metal,  suc- 
ceeded, by  the  use  and  employment  of  it,  and 
since  then,  none  other  than  wrought  lead  pipe, 
made  out  of  solid  lead,  has  been  found  in  the 
market,  having  superseded,  on  account  of  its 
superior  quality  and  cheapness,  all  other  modes 
of  manufacture.  * 

Now,  the  construction,  which  I  understand  a 
majority  of  my  brethren  are  inclined  to  give  to 
this  patent,  namely;  that  the  patentees  claim, 
as  the  originality  of  their  invention,  simply  the 
combination  of  the  machinery  employed,  with 
great  deference,  seems  to  me  contrary  to  the 
fair  and  reasonable  import  of  the  language  of 
the  specification,  and  also  of  the  summary  of 
the  claim.  The  tendency  of  modem  decisions 
is  to  construe  specifications  benignly,  and  to 
look  through  mere  forms  of  expression,  often 
inartificial ly  used,  to  the  substance,  and  to 
maintain  the  right  of  the  patentee  to  the  thing 
really  invented,  if  ascertainable  upon  a  liberal 
consideration  of  the  language  of  the  specifica- 
tion, when  taken  together.  For  this  purpose, 
phrases  standing  alone  are  not  to  be  singled 
out,  but  the  whole  are  to  be  taken  in  connec- 
tion.   1  Sumn.  482-485. 

Baron  Parke  observed,  in  delivering  the  opin- 
ion of  the  court  in  Neilson's  patent,  "That, 
half  a  century  ago,  or  even  less,  within  fifteen 
or  twenty  years,  there  seems  to  have  been  very 
much  a  practice  with  both  judges  and  juries  to 
destroy  the  patent  right,  even  of  beneficial  pat- 
ents, by  exercising  great  astuteness  in  taking 
objections,  either  as  to  the  title  of  the  patent, 
but  more  particularly  as  to  the  specifications, 
and  many  valuable  patent  rights  have  been  de- 
stroyed in  consequence  of  the  objections  so 
taken.  Within  the  last  ten  vears  or  more,  the 
courts  have  not  been  so  strict  in  taking  objec- 
tions to  the  specifications,  and  they  have  en- 
deavored to  hold  a  fair  hand  between  the  pat- 
entee and  the  public,  willing  to  give  the  pat- 
entee the  reward  of  his  oatent." 
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Construing  the  patent  before  us  in  this  spirit, 
1  cannot  but  think  that  the  thing  really  dis- 
covered, and  intended  to  be  described,  and 
claimed  by  these  patentees,  cannot  well  be  mis- 
taken. That  they  did  not  suppose  the  novelty 
of  their  invention  consisted,  simply,  in  the  ar- 
rangement of  the  machinery  described,  is  mani- 
fest. They  state  distinctly  that  the  leading 
feature  of  their  discovery  consisted  of  this  new 
property  of  lead,  and  some  of  its  alloys — ^this, 
they  say,  is  the  remarkable  feature  of  their 
invention — and  the  apparatus  described  is  re- 
garded by  them  as  subordinate,  and  as  impor- 
tant only  as  enabling  them  to  give  practical 
effect  to  this  newly  discovered  property,  by 
means  of  which  they  produce  the  new  manu- 
facture.' If  they  have  failed  to  describe  and 
claim  this,  as  belonging  to  their  invention,  it  is 
manifest,  upon  the  face  of  their  specification, 
that  they  have  *failed  to  employ  the  [*182 
proper  words  to  describe  and  claim  what  thev 
intended;  and  that  the  very  case  is  presentea, 
in  which,  if  the  court,  in  the  language  of  Baron 
Parke,  will  endeavor  to  hold  a  fair  hand  be- 
tween the  patentee  and  the  public,  it  will  look 
through  the  forms  of  expression  used,  and  dis- 
cover, if  it  can,  the  thing  really  invented.  Ap- 
ply to  the  specification  this  rule  of  construc- 
tion, and  all  difiiculty  at  once  disappears.  The 
thing  invented,  and  intended  to  be  claimed,  is 
too  apparent  to  be  mistaken. 

The  patentees  have  certainly  been  unfortu- 
nate in  the  language  of  the  specification,  if, 
upon  a  fair  and  liberal  interpretation,  they 
have  claimed  only  the  simple  apparatus  em- 
ployed; when  they  have  not  only  set  forth  the 
discovery  of  this  property  in  the  metal,  as  the 
great  feature  in  their  invention,  but,  as  is 
manifest,  without  it  the  apparatus  would  have 
been  useless.  Strike  out  this  new  property 
from  their  description  and  from  their  claim, 
and  nothing  valuable  is  left.  All  the  rest  would 
be  worthless.  This  lies  at  the  foundation  up- 
on which  the  great  merit  of  the  invention  restis, 
and  without  a  knowledge  of  which  the  new 
manufacture  could  not  nave  been  produced; 
and,  for  aught  we  know,  the  world  would  have 
been  deprived  of  it  down  to  this  day. 

If  the  patentees  had  claimed  the  combination 
of  the  core  and  bridge  or  guidepiece,  with  the 
cylinder,  the  chambers  and  the  die,  and  stopped 
there,  I  admit  the  construction,  now  adopted 
by  a  majority  of  my  brethren,  could  not  be  de- 
nied; although,  even  then,  it  would  be  ob- 
vious, from  an  examination  of  the  specifica- 
tion as  a  whole,  that  the  draughtsman  had  mis- 
taken the  thing  really  invented,  and  substituted 
in  its  place  matters  simply  incidental,  and  of 
comparative  insignificance.  But  the  language 
of  the  claim  does  not  stop  here.  The  combi- 
nation of  these  parts  is  claimed  only  when 
used  to  form  pipes  of  lead,  under  heat  and 
pressure,  in  the  manner  set  forth — that  is, 
when  used  for  the  embodiment  and  adaptation 
of  this  new  property  in  the  metal  for  making 
wrought  pipe  out  of  a  solid  mass  of  lead.  This 
guarded  limitation  of  the  use  excludes  the  idea 
of  a  claim  to  the  combination  for  any  other, 
and  ties  it  down  to  the  instance,  when  the  use 
incorporates  within  it  the  new  idea  or  element 
which  gives  to  it  its  value,  and  by  means  of 
wliich  the  new  manufacture  is  produced.  How, 
then,  can  it  be  consistently  held,  that  here  is 
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-s  simple  claim  to  the  machinery,  and  nothing 
more,  when  a  reasonable  interpretation  of  the 
words  not  only  necessarily  excludes  any  such 
claim,  but  in  express  terms  sets  forth  a  dif- 
ferent one — one  not  only  different  in  the  con- 
ception of  the  invention,  but  different  in  the 
practi(»U  working  of  the  apparatus,  to  accom- 
plish the  purpose  intended? 
183*]  *I  conclude,  therefore,  that  the  claim, 
in  this  case,  is  not  simply 'for  the  apparatus 
employed  by  the  patentees,  but  for  the  embodi- 
ment or  employment  of  the  newly  discovered 
property  in  the  metal,  and  the  practical  adap- 
tation of  it,  by  these  means,  to  the  produc- 
tion of  a  new  result,  namely:  the  manufacture 
of  wrought  pipe  out  of  solid  lead. 

Then,  is  this  the  proper  subject  matter  of  a 
patent  ? 

This  question  was  first  largely  discussed  by 
-eounsel  and  court  in  the  celebrated  case  of 
Boulton  V.  Pull,  2  Hen.  31,  463,  involving  the 
Talidity  of  Watt's  patent,  which  was  for  "a 
new  invented  method  for  lessening  the  con- 
sumption of  fuel  and  steam  in  fire  engines." 
This  was  effected  by  inclosing  the  steam  vessel 
or  cylinder  with  wood,  or  other  material,  which 
preserved  the  heat  in  the  steam  vessel ;  and  by 
condensing  the  steam  in  separate  vessels.  It 
was  admitted,  on  the  arguments,  thnt  there  was 
no  new  mechanical  construction  invented  by 
Watt,  and  the  validity  of  the  patent  was  placed 
•on  the  ground  that  it  was  for  well  known  prin- 
ciples, practically  applied,  producing  a  new 
and  useful  result.  On  the  other  hand,  it  was 
conceded  that  the  application  of  the  principles 
in  the  manner  described  was  new,  and  pro- 
duced the  result  claimed;  but  it  was  denied 
that  this  constituted  the  subject  matter  of  a 
patent.  Heath  and  Buller,  Justices,  agreed 
with  the  counsel  for  the  defendant.  But  Lord 
Chief  Justice  Eyre  laid  down  the  true  doctrine, 
and  which,  T  think,  will  be  seen  to  be  the  ad- 
mitted doctrine  of  the  courts  of  England  at  this 
day.  "Undoubtedly,"  he  observed,  "there  can 
be  no  patent  for  a  mere  principle;  but  for  a 
principle,  so  far  embodied  and  connected  with 
corporeal  substances  as  to  be  in  a  condition  to 
act,  and  to  produce  effects  in  any  art,  trade, 
mystery  or  manual  occupation,  I  think  there 
may  be  a  patent.  Now,  this,"  he  continues,  "is, 
in  my  judgment,  the  thing  for  which  the  patent 
stated  in  the  case  was  eranted;  and  this  is  what 
the  specification  describes,  though  it  miscalls  it 
a  principle.  It  is  not  that  the  patentee  con- 
ceived an  abstract  notion,  that  the  consumption 
of  steam  in  fire  engines  may  be  lessened;  but 
he  has  discovered  a  practical  manner  of  doing 
it ;  and  for  that  practical  manner  of  doing  it  he 
has  taken  this  patent.  Surely,"  he  observes, 
''this  is  a  very  different  thing  from  taking  a 
patent  for  a  principle.  The  apparatus,  as  we 
have  said,  was  not  new.  There  is  no  new  me- 
<'Iianical  construction,'  said  the  counsel  for  the 
patentee,  'invented  by  Watt,  capable  of  being 
the  subject  of  a  distinct  specification;  but  his 
discovery  was  of  a  principle,  the  method  of 
applying  which  is  clearly  set  forth.'"  Chief 
Justice  Eyre  admitted  that  the  means  used  were 
not  new,  and  that  if  the  patent  had  been  taken 
out  for  the  mechanism  used,  it  must  fail. 
184*]  •He  observed,  "When  the  effect  pro- 
duced is  some  new  substance  or  composition  of 
things,  it  should  seem  that  tke  priTilege  9f  i^^  I 
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sole  working  or  making  ought  to  be  for  such 
new  substances  or  composition,  without  regard 
to  the  mechanism  or  process  by  which  it  has 
been  produced,  which,  though  perhaps  also 
new,  will  be  only  useful  as  producing  the  new 
substance."  Again:  "When  the  effect  produced 
is  no  new  substance,  or  composition  of  things, 
the  patent  can  only  be  for  the  mechanism,  if 
new  mechanism  is  used;  or  for  the  process,  if 
it  be  a  new  method  of  operating,  with  or  with- 
out old  mechanism,  by  which  the  effect  is  pro- 
duced." And  again,  he  observes :  "If  we  wanted 
an  illustration  of  the  possible  merit  of  a  new 
method  of  operating  with  old  machinery,  we 
might  look  to  the  identical  caise  before  the 
court."    P.  493,  496,  496. 

This  doctrine,  in  expounding  the  law  of  pat- 
ents, was  announced  in  1795,  and  the  subse- 
quent adoption  of  it  by  the  English  courts, 
shows  that  Chief  Justice  Eyre  was  considerably 
in  advance  of  his  associates  upon  this  branch 
of  the  law.  He  had  got  rid,  at  an  early  day,  of 
the  prejudice  again^  patents  so  feelingly  re- 
ferred to  by  Baron  Parke  in  Neilson  v.  Harford, 
and  comprehended  the  great  advantages  to  his 
country  if  properly  encouraged.  He  observed, 
in  another  part  of  its  opinion,  that  ''The  ad- 
vantages to  the  public  from  improvements  of 
this  kind  are  beyond  all  calculation  important 
to  a  commercial  country;  and  the  ingenuity  of 
artists,  who  turn  their  thoughts  towards  such 
improvements,  is,  in  itself,  deserving  of  encour- 
agement." 

This  doctrine  was  recognized  by  the  Court  of 
King's  Bench  in  The  King  v.  Wheeler,  2  B.  & 
Aid.  340,  350. 

It  is  there  observed,  that  the  word  "manu- 
factures," in  the  Patent  Act,  may  be  extended 
to  a  mere  process  to  be  carried  on  by  known 
implements  or  elements,  acting  upon  known 
substances,  and  ultimately  producing  some  other 
known  substance,  but  producing  it  in  a  cheaper 
or  more  expeditious  manner,  or  of  a  better  or 
more  useful  kind. 

Now,  if  this  process  to  be  carried  on  by 
known  implements  acting  upon  known  sub- 
stances, ai)d  ultimately  producing  some  other 
known  substance  of  a  better  kind,  is  patentable, 
a  fortiori  will  it  be  patentable,  if  it  ultimately 
produces  not  some  other  known  substance,  but 
an  entirely  new  and  useful  substance. 

In  Forsyth's  patent,  which  consists  of  the 
application  and  use  of  detonating  powder  as 
priming  for  the  discharge  of  fire-arms,  it  was 
held  ihsit  whatever  might  be  the  construction 
of  the  lock  or  contrivance  by  which  the  powder 
was  to  be  discharged,  the  use  of  the  detonating 
mixture  as  priming,  which  article  of  itself  was 
not  new,  was  an  infringement.  Webster's  Pat 
Cas.  94,  07,  n;  Curtis  on  Pat.  230. 

*This  case  is  founded  upon  a  doctrine  [*185 
which  has  been  recognized  in  several  subsequent 
cases  in  England,  namely:  that  where  a  person 
discovers  a  principle  or  property  of  nature,  or 
where  he  conceives  of  a  new  application  of  a 
well-known  principle  or  property  of  nature, 
and  also,  of  some  mode  of  carrying  it  out  into 
practice,  so  as  to  produce  or  attain  a  new  and 
useful  effect  or  result,  he  is  entitled  to  protec- 
tion against  all  other  modes  of  carrying  the 
same  principle  or  property  into  practice  for  ob- 
taining the  same  effect  or  result. 

T}>«  ac>sUv  c-i  tbe  ccQcepti<»  consists  in  the 
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discovery  and  application  in  the  one  case,  and  | 
of  the  application  in  the  other,  by  which  a  new 
product  in  the  arts  or  manufactures  is  the  ef- 
fect; and  the  question,  in  case  of  an  infringe- 
ment, is,  as  to  the  substantial  identity  of  the 
principle  or  property,  and  of  the  application  of 
the  same,  and  consequently  the  means  or  ma- 
chinery made  use  of,  material  only  so  far  as 
they  affect  the  identity  of  the  application. 

In  the  case  of  Jupe's  patent  for  "an  improved 
expanding  table,"  Baron  Alderson  observed, 
speaking  of  this  doctrine:  "You  cannot  take 
out  a  patent  for  a  principle ;  you  may  take  out 
a  patent  for  a  principle  coupled  with  the  mode 
of  carrying  the  principle  into  effect.  But  then, 
you  must  start  with  having  invented  some  mode 
of  carrying  the  principle  into  effect ;  if  you  have 
done  that,  then  you  are  entitled  to  protect  your- 
self from  all  other  modes  of  carrying  the  same 
principle  into  effect,  that  being  treated  by  the 
lury  as  piracy  of  your  original  invention." 
Webster's  Pat.  Cases,  147.  The  same  doctrine 
was  maintained  also  in  the  case  of  Neilson's 
patent  for  the  hot  air  blast,  in  the  K.  B.  and 
Exchequer  in  England.  Webster's  Pat.  Cases, 
342,  371;  Curtis,  sec.  74,  148,  232;  Webster's 
Pat.  Cases,  310. 

This  patent  came  also  before  the  Court  of 
Sessions  in  Scotland;  and  in  submitting  the 
case  to  the  jury,  the  Lord  Justice  remarked, 
"That  the  main  merit,  the  most  important  part 
of  the  invention,  may  consist  in  the  conception 
of  the  original  idea — in  the  discovery  of  the 
principle  in  science,  or  of  the  law  of  nature, 
stated  in  the  patent ;  and  little  or  no  pains  may 
have  been  taken  in  working  out  the  best  mode 
of  the  application  of  the  principle  to  the  purpose 
set  forth  in  the  patent.  But  still,  if  the  prin- 
ciple is  stated  to  be  applicable  to  any  special 
purpose,  so  as  to  produce  anv  result  previously 
unknown,  in  the  way  and  for  the  objects  de- 
scribed, the  patent  is  good.  It  is  no  longer  an 
abstract  principle.  It  becomes  to  be  a  principle 
turned  to  account,  to  a  practical  object,  and  ap- 
plied to  a  special  result.  It  becomes,  then,  not 
an  abstract  principle,  which  means  a  principle 
considered  apart  from  any  special  purpose  or 
practical  operation,  but  the  discovery  and  state- 
186*]  ment  of  a  principle  for  a  'special  pur- 
pose; that  is,  a  practical  invention,  a  mode  of 
carrying  a  principle  into  effect.  That  such  is 
the  law,"  he  observes,  "if  a  well-known  prin- 
ciple is  applied  for  the  first  time  to  produce  a 
practical  result  for  a  special  purpose,  has  never 
been  disputed;  and  it  would  be  very  strange 
and  unjust  to  refuse  the  same  legal  effect,  when 
the  inventor  has  the  additional  merit  of  discov- 
ering the  principle,  as  well  as  its  application  to 
a  practical  object." 

Then  he  observes,  again:  "Is  it  an  objection 
to  the  patent  that  in  its  application  of  a  new 
principle  to  a  certain  specified  result,  it  includes 
every  variety  of  mode  of  applying  the  principle 
according  to  the  general  statement  of  the  ob- 
ject and  benefit  to  be  attained?  This,"  he  ob- 
serves, "is  a  question  of  law,  and  I  must  tell 
you  distinctly,  that  this  generality  of  claim, 
that  is,  for  all  modes  of  applying  the  principle 
to  the  purpose  specified,  according  to,  or  with- 
in a  general  statement  of  the  object  to  be  at- 
tained, and  of  the  use  to  be  made  of  the  agent 
to  be  so  applied,  is  no  objection  to  the  patent. 
The  application  or  use  of  the  agent  for  the  pur- 
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pose  specified,  may  be  carried  out  in  a  great 
variety  of  ways,  and  only  shows  the  beauty  and. 
simplicity  and  comprehensiveness  of  the  inven- 
tion." 

This  case  was  carried  up  to  the  House  of 
Lords  on  exceptions  to  the  charge,  and  among^ 
others,  to  this  part  of  it,  which  was  the  sixth 
exception,  and  is  as  follows:  "In  so  far  as  he 
(the  Judge)  did  not  direct  the  jury  that  on  the 
construction  of  the  patent  and  specification  the 
patentee  cannot  claim  or  maintain  that  his  pat- 
ent is  one  which  applies  to  all  the  varieties  in 
the  apparatus  which  may  be  employed  in  heat- 
ing air  while  under  blast;  but  was  limited  to- 
the  particular  described  in  the  specification." 
And  although  the  judgment  of  the  court  waa 
reversed  in  the  House  of  Lords  on  the  eleventii 
exception,  it  was  expressly  afifirmed  as  respects 
this  one.  Lord  Campbell  at  first  doubted,  but 
after  the  decision  of  the  courts  in  England  on 
this  patent,  he  admitted  the  instruction  waa 
right.    Webster,  Pat.  Cases,  683,  684,  698,  717. 

I  shall  not  pursue  a  reference  to  the  authori- 
ties on  this  subject  any  further.  The  settled 
doctrine  to  be  deduced  from  them,  I  think,  ia 
that  a  person  having  discovered  the  application 
for  the  first  time  of  a  well  known  law  of  na- 
ture, or  well-known  property  of  matter,  by 
means  of  which  a  new  result  in  the  arts  or  in 
manufactures  is  produced,  and  has  pointed  out 
a  mode  by  which  it  is  produced,  is  entitled  to 
a  patent;  and  if  he  has  not  tied  himself  down 
in  the  specification  to  the  particular  mode  de- 
scribed, he  is  entitled  to  be  protected  against 
all  modes  by  which  the  same  result  is  produced, 
by  an  application  of  the  same  law  of  nature  or 
property  of  matter.  And  a  fortiori,  if  he  haa 
•discovered  the  law  of  nature  or  prop-  ['187 
erty  of  matter,  and  applied  it,  is  he  entitled  to 
the  patent,  and  aforesaid  protection. 

And  why  should  not  this  be  the  law?  The 
original  conception — the  novel  idea  in  the  one 
case,  is  the  new  application  of  the  principle  or 
property  of  matter,  and  the  new  product  m  the 
arts  or  manufactures — in  the  other,  in  the  dis- 
covery of  the  principle  or  property,  and  ap- 
plication, with  like  result.  The  mode  or  means 
are  but  incidental,  and  flowing  naturally  from 
the  original  conception;  and  hence  of  incon- 
siderable merit.  But,  it  is  said,  this  is  patent- 
ing a  principle,  or  element  of  nature.  The  au- 
thorities to  which  I  have  referred,  answer  the 
objection.  It  was  answered  by  Chief  Justice 
Eyre,  in  the  case  of  Watts'  patent,  in  1795, 
fifty-seven  years  ago;  and  more  recently  in  still 
more  explicit  and  authoritative  terms.  And 
what  if  the  principle  is  incorporated  in  the  in- 
vention, and  the  inventor  protected  in  the  en- 
joyn\ent  for  the  fourteen  years  ?  He  is  protected 
only  in  the  enjoyment  of  the  application  for  the 
special  purpose  and  object  to  which  it  has  been 
newly  applied  by  his  genius  and  skill.  For  every 
other  purpose  and  end,  the  principle  is  free  for 
all  mankind  to  use.  And,  where  it  has  been 
discovered  as  well  as  applied  to  this  one  pur- 
pose, and  open  to  the  world  as  to  every  other, 
the  ground  of  complaint  is  certainly  not  very 
obvious.  Undoubtedly,  within  the  range  of  the 
purpose  and  object  for  which  the  principle  haa 
been  for  the  first  time  applied,  piracies  are  in- 
terfered with  during  the  fourteen  years.  But 
anybody  may  take  it  up  and  give  to  it  anj 
other  application  to  the  enlargement  of  the  arts 
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mud  of  manufactures,  without  restriction.  He 
is  only  debarred  from  the  use  of  the  new  ap- 
plication for  the  limited  time,  which  the  genius 
of  others  has  already  invented  and  put  into 
successful  practice.  The  protection  does  not 
go  beyond  the  thing  which,  for  the  first  time, 
has  been  discovered  and  brought  into  practical 
use;  and  is  no  broader  than  that  extended  to 
every  other  discoverer  or  inventor  of  a  new  art 
•or  manufacture. 

I  own,  I  am  incapable  of  comprehending  the 
detriment  to  the  improvements  in  the  country 
that  may  flow  from  this  sort  of  protection  to 
inventors. 

To  hold,  in  the  case  of  inventions  of  this 
character,  that  the  novelty  must  consist  of  the 
mode  or  means  of  the  new  application  produc- 
ing the  new  result,  would  be  holding  against 
the  facts  of  the  case,  as  no  one  can  but  see  that 
the  original  conception  reaches  far  beyond 
these.  It  would  be  mistaking  the  skill  of  the 
mechanic  for  the  genius  of  the  inventor. 

Upon  this  doctrine,  some  of  the  most  bril- 
liant and  useful  inventions  of  the  day  by  men 
justly  regarded  as  public  benefactors,  and  whose 
names  reflect  honor  upon  their  country — the 
188*]  successful  'application  of  steam  power 
to  the  propulsion  of  vessels  and  railroad  cars — 
the  application  of  the  electric  current  for  the 
instant  communication  of  intelligence  from  one 
extremity  of  the  country  to  the  other — and  the 
more  recent,  but  equally  brilliant  conception, 
the  propulsion  of  vessels  by  the  application  of 
the  expansibility  of  heated  air,  the  air  supplied 
from  the  atmosphere  that  surrounds  them.  It 
would  be  found,  on  consulting  the  system  of 
laws  established  for  their  encouragement  and 
protection,  that  the  world  had  altogether  mis- 
taken the  merit  of  their  discovery ;  that,  instead 
of  the  originality  and  brilliancy  of  the  concep- 
tion that  had  been  unwittingly  attributed  to 
them,  the  whole  of  it  consist^  of  some  simple 
mechanical  contrivances  which  a  mechanician  of 
ordinary  skill  could  readily  have  devised.  Even 
Franklin,  if  he  had  turned  the  lightning  to  ac- 
count, in  order  to  protect  himself  from  piracies, 
must  have  patented  the  kite,  and  the  thread 
and  the  key,  as  his  great  original  conception, 
which  gave  him  a  name  throughout  Europe,  as 
well  as  at  home,  for  bringing  down  this  element 
frwn  the  heavens,  and  subjecting  it  to  the  serv- 
ice of  man.  And  if  these  simple  contrivances, 
taken  together,  and  disconnected  from  the  con- 
trol and  use  of  the  element  by  which  the  new 
application,  and  new  and  useful  result  may 
have  been  produced,  happen  to  be  old  and  well 
known,  his  patent  would  be  void;  er,  if  some 
follower  in  the  tract  of  genius,  with  just  intel- 
lect enough  to  make  a  different  mechanical  de- 
Tice  or  contrivance,  for  the  same  control  and  ap- 
plication of  the  element,  and  produce  the  same 
result,  he  would,  under  this  view  of  the  patent 
law,  entitle  himself  to  the  full  enjoyment  of  the 
fruits  of  Franklin's  discovery. 

If  I  rightly  comprehend  the  ground  upon 
which  a  majority  of  my  brethren  have  placed 
the  decision,  they  do  not  intend  to  controvert 
so  much  the  doctrine  which  I  have  endeavored 
to  maintain,  and  which,  I  think,  rests  upon 
settled  authority,  as  the  application  of  it  to  the 
particular  case.  They  suppose  that  the  patent- 
ees have  claimed  only  the  combination  of  the 
different  parts  of  the  machiner?  described  in 
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their  specification,  and,  therefore,  are  tied  down 
to  the  maintenance  of  that  as  the  novelty  of 
their  invention.  I  have  endeavored  to  show 
that  this  is  a  mistaken  interpretation,  and  that 
they  claim  the  combination,  only,  when  used 
to  embody  and  give  a  practical  application  to 
the  newly  discovered  property  in  the  lead,  by 
means  of  which  a  new  manufacture  is  pro- 
duced, namely:  wrought  pipe  out  of  a  solid 
mass  of  lead;  which,  it  is  conceded,  was  never 
before  successfully  accomplished. 

For  these  reasons,  I  am  constrained  to  differ 
with  the  judgment  they  have  arrived  at,  and 
am  in  favor  of  affirming  that  of  the  court  be- 
low. 

*Obdeb.  [*189 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court 
of  the  United  States  for  the  Southern  District 
of  New  York,  and  was  argued  by  counsel;  on 
consideration  whereof,  it  is  now  here  ordered 
and  adjudged  by  this  court,  that  the  judgment 
of  the  said  Circuit  Court  in  this  cause  be,  and 
the  same  is  hereby  reversed,  with  costs;  and 
that  this  cause  be,  and  the  same  is  hereby  re- 
manded to  the  said  Circuit  Court,  with  direc« 
tions  to  award  a  venire  facias  de  novo. 

S.  C— 2  Blatchf.  474. 


THE  UNITED  STATES,  Appellants, 

V. 


THE     HEIRS     OF     VINCENT     RILLIEUX, 

Deceased. 

Military  commandant  of  West  Florida  no  power 
to  make  grants  of  land — District  Court  can- 
not adjudge  upon  naked  evidence  of  posses- 
sion—effect of  failure  to  record  title  papers. 

This  court  again  decides,  as  In  11  Howard,  680, 
that  under  the  Acts  of  Congress  of  1824  and  1844, 
the  District  Court  had  no  power  to  act  upon  evi- 
dence of  mere  naked  possession,  unaccompanied  by 
written  evidence  conferring,  or  professing  to  con- 
fer, a  title  of  some  description. 

By   the  Treaty   of   1763,    the   land   In   question 

Massed  from  France  to  Great  Britain ;  and  the  cer- 
Iflcate  of  two  French  officers  in  1765,  certifying 
that  the  claimant  had  been  for  a  long  time  in  pos- 
session, furnished  no  evidence  of  title.  No  applica- 
tion was  made  to  the  British  government  for  a 
grant. 

A  purchase  from  the  Indians,  whilst  the  province 
was  under  French  authority,  conveyed  no  title  un- 
less sanctioned  by  that  authority. 

In  this  case,  also,  there  is  no  proof  that  the 
claimants  are  the  heirs  of  the  par^  originally  In 
possession. 

THIS  was  an  appeal  from  the  District  Court 
of  the  United  States  for  the  Eastern  Dis- 
trict of  Louisiana.  The  petition  was  filed  in 
that  court  by  the  heirs  of  Rillieux,  under  the 
Act  of  June  17th,  1844  (ff  Stat,  at  Large,  676), 
which  court  decreed  in  favor  of  the  petitioners, 
llie  United  States  appealed  to  this  court,  where 
it  was  argued  by  Mr.  Bibb  and  Mr.  Crittenden 
(Attorney-General)  for  the  appellants.  No 
counsel  appeared  for  the  appellees. 

Mr.  Justice  Catron  delivered  the  opinion  of 
the  court: 

The  petitioners  aver  that  they  are  the  lawful 
heirs  of  Vincent  Rillieux  and  Marie  Tronquet. 
his  wife;  and,  as  such  heirs,  are  the  true  and 
lawful  owners  of  a  tract  of  land  in  the  Parish 
of  St,  Tanunanj^  State  of  Louisiana,  "bounded 
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on  the  south  side  by  Lake  Pontchartrain;  on 
the  east  by  Pearl  River;  on  the  west  by  the 
bayou  Bonfouca;  and  on  the  north  by  a  line 
running  from  the  western  source  of  said  bayou, 
and  from  the  head  waters  of  the  same  to  Pearl 
River'' — containing  an  extent  of  about  one 
hundred  thousand  acres. 

It  is  alleged  that  this  tract  of  land  was  pur- 
190*]  chased  in  part  by  *Vincent  Rillieux  and 
his  wife,  the  ancestors  of  the  petitioners,  from 
the  Biloxi  Indians  residing  tnereon,  in  1761, 
by  consent  of  the  French  government,  as  ap- 
pears from  a  copy  of  the  title  annexed  to  the 
petition,  given  by  C.  P.  Aubry  and  D.  N.  Fou- 
cault,  bearing  date  March  16th,  1766.  The  said 
tract  of  land,  at  the  time  the  title  was  given, 
and  before,  having  been  in  the  possession  of 
Vincent  Rillieux,  and  so  continucnl  to  be  pos- 
sessed bj  him  and  those  claiming  under  him, 
with  consent  of  the  French,  Spanish  and  Amer- 
ican governments,  without  interruption;  and 
which  was  used,  inhabited  and  cultivated  as 
private  property." 

The  District  Court  gave  a  decree  for  the  land, 
to  the  extent  claimed  by  the  petition. 

Occupancy  and  cultivation,  from  an  early 
date,  of  comparativelv  small  portions  of  the 
land  claimed,  is  established  by  proof ;  and,  also, 
that  the  land  was  claimed  by  Rillieux's  heirs, 
as  property  derived  by  descent  from  their  an- 
cestors; but  the  extent  of  claim  was  indefinite. 

Several  considerations  present  themselves  in 
advance  of  the  paper  title  set  up.  In  the  first 
place,  the  District  Court  was  exercising  a  spe- 
cial jurisdiction,  created  by  the  Act  of  1824, 
where  none  existed  before,  and  could  only  take 
cognizance  of  such  description  of  claims  as  the 
statute  allowed.  It  embraced  those  who  claimed 
by  virtue  of  any  French  or  Spanish  grant,  con- 
cession, warrant  or  order  of  survey.  And  the 
Act  of  June  17th,  1844,  added  similar  claims 
originating  with  ^he  British  authorities.  Juris- 
diction to  adjudicate  written  evidences  of  title, 
was  alone  conferred  by  Congress  on  the  District 
Courts.  It  follows,  that  no  decree  can  be  founded 
on  mere  possession;  we  so  held  in  the  case  of 
Power's  Heirs,  11  Howard,  580.  Congress  re- 
served to  itself  the  power  to  provide  for  actual 
settlers.  The  Act  of  March  3,  1810,  for  adjust- 
ing claims  to  lands  east  of  the  island  of  New 
Orleans,  provided  for  such  claimants  as  the 
widow  and  heirs  of  Rillieux  were;  and  which 
Act,  with  its  various  amendments,  continued  in 
force  until  after  the  Act  of  1824  expired,  and 
tne  District  Courts  ceased  to  have  jurisdiction 
by  virtue  thereof.  The  various  Acts  of  Con- 
gress, bearing  on  claims  founded  on  occupancy 
and  cultivation,  are  enumerated  in  the  case  of 
The  United  States  v.  Power's  Heirs,  II  How- 
ard, 580. 

In  the  next  place:  By  the  Treaty  of  1763,  be- 
tween France  and  Great  Britain,  there  was 
ceded  to  Great  Britain  all  the  country  east  and 
north  of  a  line  running  through  the  River 
Iberville,  Lakes  Maurepas  and  Pontchartrain  to 
the  sea;  and  as  the  land  claimed  lies  to  the  left 
of  this^line,  the  Jurisdiction  of  France  over  it 
ceased  with  the  Treaty  of  Peace.  And  the  King 
191*]  'of  Great  Britain  having,  by  his  procla- 
mation of  1763,  established  the  government  of 
West  Florida,  the  colonial  Governor  exercised 
the  King's  power;  and,  therefore,  on  the  18th 
of  March,  1765,  the  widow  of  Vincent  Rillieux 
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addressed  the  Governor,  saying  that  she  had. 
ascertained  what  the  necessary  proceedings  and. 
submissions  on  her  part  were,  in  order  that  she- 
might  remain  in  the  peaceable  enjoyment  of 
her  property,  situate  in  the  part  of  the  Province- 
where  she  resided;   and  therefore  prayed  the- 
Governor  to  accept  that  letter  as  her  oath  of 
fidelity  and  submission  to  the  British  author- 
ity;  she  being  advised  by  Captain  Campbell 
that  the  letter  would  suffice  in  her  case.    She- 
further  proceeds  to  state:  "I  have  the  honor  to 
annex  hereto  a  certificate  from  Messieurs,  the* 
Commandant  and  Intendant-Commissary  of  thi» 
Province,  as  a  title,  which  proves  the  peaceable 
enjoyment  and  possession  of  my  said  property, 
believing  it  to  be  necessary;  my  widowed  state 
and  my  numerous  family,  give  me  ground  U> 
hope  from  your  goodness  all  the  protection  of 
which  I  have  need,  and  for  which  I  shall  al- 
ways feel  the  deepest  gratitude." 

The  certificate  of  Aubry  and  Foucault,  the 
Commandant  and  Intendant,  bears  date  two- 
days  earlier  than  the  widow  Rillieux's  letter, 
to  which  the  certificate  purports  to  be  annexed ; 
and  these  two  papers  furmsh  the  only  written 
evidence  of  title  presented  to  the  District  Court. 
These  French  officers  state  that  Madame  Rilli- 
I  eux  had  been  in  peaceable  possession  and  enjoy- 
ment for  twenty-four  years  preceding,  of  landa 
"situate  in  the  direction  north  of  Lake  Pont- 
chartrain, between  the  bayou  Bonfouca  and 
Pearl  River;  a  great  portion  of  which  tract 
consists  of  prairies,  tremblantes  (trembling  prai- 
ries) quite  valueless;  and  not  havinp^  a  sufil- 
cient  entent  in  front,  she  Mrs.  Rillieux,  waa 
compelled  in  1761  to  purcnase  from  the  Biloxi 
Indians,  all  that  part  of  the  good  lands  belong- 
ing to  that  nation,  lying  between  the  land  which 
she  owned  and  Pearl  River,  in  order  to  procure 
the  necessary  pasturage  for  at  least  one  hun- 
dred cows,  so  that  the  land  the  said  lady  was  Id 
possession,  as  well  by  her  late  husband,  as  by 
her,  for  the  last  twenty-four  years;  also  what 
she  acquired  by  purchase  from  the  Biloxi  In- 
dians in  1761,  as  explained  above,  form  to-day 
a  peninsula  (Presque  Isle),  bounded  by  the 
trembling  and  immediate  lands  which  border 
Lake  Pontchartrain,  bayou  Bonfouca  and  Pearl 
River.  In  faith  of  which  (say  Aubry  and  Fou- 
cault) we  have  delivered  the  foregoing  certifi- 
cate to  the  said  widow  Rillieux,  to  be  used  by 
her  in  such  manner  as  she  may  think  proper.^ 

The  certificate  is  not  addressed  to  the  Gov- 
ernor of  West  Florida,  but  '*to  all  whom  it  may 
concern."  No  power  to  grant  land  is  assumed 
by  the  certificate;  neither  was  application 
*made  to  the  British  Governor  for  a  [*192 
grant.  Nor  does  Madame  Rillieux's  letter  or  the 
certificate  of  these  French  officers  at  New  Or- 
leans, assert  that  any  paper  title  had  ever  is- 
sued to  Vincent  Rillieux,  or  to  his  widow,  for 
the  land  claimed;  but  only  that  they  had  been 
in  peaceable  possession  and  enjoyment  for 
twenty-four  years  preceding. 

That  portions  of  the  land  had  been  purchased 
from  the  Biloxi  Indians,  amounted  to  nothing, 
unless  the  purchase  had  been  made  with  the 
assent  of  the  French  colonial  government. 

This  is  the  true  state  of  the  case,  admitting 
that  the  foregoing  certificate  was  competent  ev- 
idence for  any  purpose.  But,  as  it  was  given  1^ 
individuals  having  no  more  authority  to  act  in 
the  premises  than  any  other  third  person,  it 
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cftB  haye  no  validity  or  credit  attributed  to  it; 
and  this  reduces  the  case  to  a  naked  statement 
in  the  petition,  with  proof  of  great  length  of 
possession  and  continual  claim. 

That  the  District  Court  had  no  power  to  de- 
cree on  such  proof,  we  have  already  stated. 

The  petitioners  claim  as  heirs  of  Vincent 
RiHieux  and  his  wife.  No  proof  was  intro- 
duce4  to  establish  the  heirship.  This  of  course 
was  necessary  before  a  decree  oouid  be  made 
to  these  individual  claimants,  as  was  held  by 
this  court  in  the  case  of  The  United  States  v. 
Le  Blanc  et  al.  12  Howard,  436. 

It  has  also  been  urged,  on  the  part  of  the 
United  States,  that  no  decree  could  be  made 
for  any  specific  tract  of  land,  as  no  description 
was  given  in  the  certificate  of  Aubry  and  Fou- 
cault,  from  which  boundaries  could  be  ascer- 
tained. But  as  that  paper  is  of  no  value,  we 
do  not  deem  it  necessary  to  examine  this  ques- 
tion. 

For  the  reasons  above  stated,  we  order  that 
the  decree  of  the  District  Court  be  reversed, 
and  that  the  petition  be  dismissed. 

OBDBB. 

This  cause  same  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  District  Court  of 
the  United  States  for  the  Eastern  District  of 
Louisiana,  and  was  argued  by  counsel;  on  con* 
■ideration  whereof,  it  is  now  here  ordered,  ad- 
judged and  decreed  by  this  court,  that  the  de- 
eree  of  the  said  District  Court  in  this  cause  be, 
and  the  same  is  hereby  reversed  and  annulled; 
and  that  this  cause  be,  and  the  same  is  hereby 
remanded  to  the  said  District  Court,  with  di* 
rections  to  dismiss  the  petition  of  the  claimants. 


l»8»i   'THE  UNITED  STATES,  Appellants, 

V. 

JOHN  GUSMAN. 

THIS,  like  the  preceding  case  of  The  United 
States  V.  The  Heirs  of  Rillieux,  was  an  ap- 
peal from  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana. 
In  fact,  it  was  a  part  of  it,  because  Gusman 
claimed  under  the  title  of  Rillieux. 

Mr.  Justice  Catron  delivered  the  opinion  of 
the  court: 

Gusman  claims  under  the  heirs  of  Rillieux, 
and  relies  on  the  same  evidences  of  title  that 
they  do;  and  his  vendors  having  had  no  title 
when  they  assumed  to  convey  the  land,  it  is  or- 
dered that  the  decree  in  this  case  be  also  re- 
versed, and  the  petition  dismissed. 

OBDBB. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  District  Court  of 
the  United  States  for  the  Eastern  District  of 
Louisiana,  and  was  argued  by  counsel;  on  con- 
sideration whereof,  it  7s  now  here  ordered,  ad- 
judged and  decreed  by  this  court,  that  the  de- 
cree of  the  said  District  Court  in  this  cause  be, 
and  the  same  is  hereby  reversed  and  annulled; 
and  that  this  cause  be,  and  the  same  is  hereby 
remanded  to  the  said  District  Court,  with  di- 
reetions  to  dismiss  the  petition  of  the  claimant. 
t4  lu  ed. 


THE    TROY    IRON    AND    NAIL    FACTORY, 

Appellant, 

v. 

ERASTUS  CORNING,  John  F.  Winslow,  and 

James  Horner. 

Infringement  of  patent — ^Assignment  to  plain- 
tiff and  agreement  with  defendant  by  pat- 
entee construed. 

In  1834  Burden  obtained  a  patent  for  a  new  and 
useful  improvement  in  the  machinery  for  manu- 
facturing wrought  nails  and  spikes,  which  be 
assigned  to  the  Troy  Iron  and  Nail  Factory,  and 
also  covenanted  that  be  would  convey  to  that  com- 
pany any  Improvement  which  he  might  thereafter 
malce. 

In  1840  be  made  such  an  improvement,  for  mak- 
ing book  and  brad-headed  spikes,  with  a  bending 
lever,  which  he  assigned  to  the  Troy  Iron  and  Nail 
Factory  in  1848. 

Before  this  last  assignment,  however,  vis. :  in 
1845,  Burden  made  an  agreement  with  Coming. 
Horner,  and  Winslow,  in  which,  amongst  other 
things,  it  was  agreed  that  both  parties  might  there- 
after manufacture  and  vend  spikes  of  such  kind 
and  character  as  they  saw  fit,  notwithstanding  their 
conflicting  claims. 

Owing  to  the  peculiar  attitude  of  the  parties  to 
each  other  at  the  time  of  making  this  agreement, 
and  the  language  used  in  it,  it  cannot  be  construed 
into  a  permission  to  Corning,  Horner,  and  Winslow, 
to  use  the  improved  machinery  patented  by  Burden 
in  1840;  and  the  right  to  use  it  having  passed  to 
the  Troy  Iron  and  Nail  Factory,  a  perpetual  in- 
junction upon  Corning,  Homer,  and  winslow  will 
be  decreed. 

THIS  was  an  appeal  from  the  Circuit  Court 
of  the  United  States  for  the  Northern  Dis- 
trict of  New  York. 

*The  facts  are  all  stated  in  the  opin-  [*194 
ion  of  the  court. 

The  bill  was  filed  in  the  Circuit  Court,  by  the 
Troy  Iron  and  Nail  Factory  against  Coming, 
Winslow,  and  Homer,  to  restrain  them  from 
violating  a  patent  issued  to  Henry  Burden  on 
the  8th  of  September  1840,  for  new  and  useful 
improvements  in  the  machinery  for  making 
hook,  or  brad -headed  spike,  which  patent  had 
been  assigned  to  them;  and  also  to  account  for 
the  profits. 

After  the  proceeding,  mentioned  in  the  opin- 
ion of  the  court,  the  Circuit  Court  passed  the 
following  decree: 

This  cause  having  heretofore  been  brought 
to  a  hearing  upon  the  pleadings  aud  proois, 
and  counsel  for  the  respective  parties  having 
been  heard,  and  due  deliberation  thereupon 
had,  and  it  appearing  to  the  said  court  that  the 
said  Henry  Burden  was  the  first  and  original 
inventor  of  the  improvement  on  the  spike  ma- 
chine in  the  bill  of  complaint  mentioned,  and 
for  which  a  patent  was  issued  to  the  said  Hen- 
ry Burden,  bearing  date  the  2d  of  September, 
1840,  as  in  said  bill  of  complaint  set  forth,  and 
that  the  said  complainants  had  a  full  and  per- 
fect title  to  the  said  patents  for  said  improve- 
ments, by  assignment  from  the  said  Henry  Bur- 
den, as  is  stated  and  set  forth  in  the  said  bill 
of  complaint. 

But  it  also  further  appearing  to.  the  court, 
on  the  pleadings  and  proofs,  that  the  instru- 
ment in  writing,  bearing  date  the  14th  of  Oc- 
tober, 1845,  stated  and  set  forth  in  the  said 
bill  of  complaint,  and  also  in  the  answer  of«the 
said  defendants  thereto,  entered  into  upon  a 
settlement  and  compromise  of  certain  conflict- 
ing claims  between  the  said  parties,  and  among 
others  of  mutual  conflicting  claims  to  the  im- 

NoTK. — ^Agreement  to  assign  future  inventions  on 
sale  of  patent — see  note,  2  L.R.B.(N.S.)  1094. 
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provements  in  the  spike  machine  in  said  bill 
mentioned,  and  when  said  instrument  was  exe- 
cuted by  the  said  Henry  Burden  of  the  one  part, 
Und  the  said  defendants  of  the  other;  the  said 
Henry  Burden,  at  the  time,  being  the  patent- 
ee and  legal  owner  of  the  said  improvements, 
and  fully  authorized  to  settle  and  adjust  the 
said  conflicting  claims,  did,  in  legal  effect,  and 
by  just  construction,  impart,  and  authorize  and 
convey,  a  right  to  the  defendants  to  use  the 
said  improvements  in  the  manufacture  of  the 
hook-headed  spike,  without  limitation  as  to 
the  number  of  machines  so  by  them  to  be  used, 
or  BS  to  the  place  or  district  in  which  to  be  used. 
Therefore,  it  is  ordered,  adjudged,  and  de- 
creed, that  the  said  bill  of  complaint  be,  and 
the  same  is  hereby  dismissed,  with  costs  to  be 
taxed,  and  the  defendants  have  execution  there- 
for. 

From  this  decree,  the  complainants  appealed 
to  this  court. 

It  was  argued  by  Messrs.  Johnson  and  Ste- 
vens for  the  appellants,  and  Messrs.  Seward 
and  Seymour  for  the  appellees. 
195*]  *As  the  case  turned  mainly  upon  the 
construction  of  the  agreement  of  October  14th, 
1845  (which  is  inserted  in  the  opinion  of  the 
court),  only  such  of  the  arguments  of  counsel 
will  be  given  as  relate  to  that  construction. 
The  counsel  for  the  appellants  contended: 
Third.  It  is  respectively  submitted,  that  the 
instrument  of  the  14th  of  October,  1845,  does 
not  convey  to  the  defendants  any  right  or  title 
to  said  invention,  or  give  them  any  authority 
to  use  it  in  manufacturing  hook-headed  spikes. 
Such  was  not  the  object  or  intention  of  the 
parties. 

This  instrument  was  executed  under  the  fol- 
lowing circumstances: 

At  the  J^ne  Term  of  the  Circuit  Court,  1843, 
Mr.  Burden  recovered  a  judgment  for  $700, 
against  the  defendants,  for  violating  this  pat- 
ent. 

On  the  2d  of  October,  1843,  Mr.  Burden  filed 
his  bill  in  equity  in  said  Circuit  Court,  to  re- 
strain the  defendants  from  further  infringing 
the  patent,  and  for  an  account. 

After  this  bill  was  filed,  the  defendants  ceased 
using  the  invention,  for  a  short  time;  and  then 
commenced  using  it  again,  as  Mr.  Burden  was 
informed.  Mr.  Burden,  therefore,  on  the  13th 
November,  1844,  made  a  new  afiSdavit,  to  ob- 
tain an  injunction  upon  his  bill  previously  filed ; 
and,  on  the  20th  of  November,  obtained  an 
order  for  an  injunction  by  default. 

On  the  25th  of  November,  1844,  the  defend- 
ant Winslow,  and  two  men  by  the  name  of 
Osgood  and  Blanchard,  made  affidavits  in  said 
cause,  for  the  purpose  of  moving  the  court  to 
open  the  order  granting  an  injunction ;  in  which 
affidavit  they  all  swear  that  defendants  did  not 
use  Mr.  Burden's  invention  in  making  hook* 
headed  spikes,  but  made  them  with  machinery 
entirely  diff'erent  in  principle  and  mode  of 
operation. 

The  machinery,  by  which  defendants  claimed 
to  make  the  hook-headed  spike,  after  the  bill 
was  filed,  is  described  in  two  patents,  granted 
to  the  defendants,  or  some  of  them. 

Prior  to  these  legal  proceedings,  in  Novem- 
ber, 1844,  the  parties  had  been  endeavoring  to 
settle,  but  did  not  succeed;  subsequently,  ne- 
gotiations fcNT  a  settlement  of  the  suit  were  re- 
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newed.  Mr.  Burden  claimed  that  he  had  the 
exclusive  right  to  manufacture  the  hook -head- 
ed spikes  by  machinery,  and  insisted  that  de- 
fendants should  cease  making  such  spikes  by 
machinery.  Defendants  insisted  that  they  had 
a  right  to  make  such  spikes  by  their  own  ma- 
chinery, which  they  insisted,  in  their  affidavits, 
made  November  25th,  1844,  was  entirely  differ- 
ent, in  principle  and  mode  of  operation,  from 
that  patented  to  Mr.  Burden. 

*Mr.  Burden  claimed,  that  defend-  [•196 
ants  had  violated  his  patent  for  machinery  for 
making  horseshoes,  and  told  defendants,  if  they 
did  not  immediately  desist  from  using  his 
horse-shoe  machine,  he  would  prosecute  them, 
and  they  did  desist  and  stop,  six  months  before 
the  settlement  was  made. 

It  is  necessary  and  proper  to  take  these  facts 
and  circumstances  into  consideration,  in  giving 
a  construction  to  the  agreement  of  the  14th  of 
October,  1845. 

"It  is  well  settled,  that  in  the  construction 
of  all  contracts,  the  situation  of  the  parties, 
and  the  subject  matter  of  their  transactions, 
may  be  taken  into  consideration,  in  determin- 
ing the  meaning  of  any  particular  sentence  or 
provision.  Extraneous  evidence  is  admissible, 
so  far  as  to  ascertain  the  circumstances  under 
which  the  writing  was  made,  and  the  subject 
matter  to  be  regiuated  by  it."  Sumner  v.  Wil- 
liams. 8  Mass.  214;  Fowie  v.  Bigelow,  10  Mass. 
384 ;  Wilson  v.  Troup,  in  the  Court  for  the  Cor- 
rection of  Errors  of  N.  Y.  2  Cow.  228-229; 
Nesmith  v.  Calvert,  1  Wood  &  M.  40. 

1.  This  agreement  does  not,  by  its  terms,  con- 
vey, or  purport  to  convey,  or  in  any  manner  to 
give  or  invest  the  defendants  with  any  interest 
in,  or  right  or  authority  to  use  the  machinery 
patented  in  September,  1840,  to  make  hook- 
headed  spike. 

1st.  It  was  contended  by  the  defendants 
(and,  as  we  understand  the  decree,  so  decided), 
that  the  2d  clause  in  the  agreement,  in  legal 
effect,  did  impart,  authorize,  and  convey  to  the 
defendants  a  right  to  use  the  said  improve- 
ments, without  limitation  as  to  the  number  of 
machines  used  by  them,  or  as  to  the  place  or 
territory  where  they  might  be  used. 

The  2d  clause  of  the  agreement  is  in  these 
words :  "And  it  is  further  agreed,  that  the  said 
parties  may  each,  hereafter,  manufacture  and 
vend  spike  of  such  kind  and  character  as  they 
see  fit,  notwithstanding  their  conflicting  claims 
to  this  time." 

After  the  judgment  at  law,  in  1843,  there 
was  no  conflict  as  to  the  right  of  defendant 
to  use  Mr.  Burden's  improvement  in  manufae- 
turing  hook-headed  spike.  That  had  been  fully 
settl^  against  the  defendants,  by  the  suit  at 
law,  and  conceded  by  them. 

The  defendants  did  not  claim  the  right  to  use 
Burden's  invention,  but  only  the  right  to  make 
said  spike  by  machinery,  which  they  claimed 
was  different  from  Mr.  Burden's,  both  in  prin- 
ciple and  operation.  Mr.  Burden  denied  this 
right  claim^  by  the  defendants,  and  claimed 
that  he  had  the  exclusive  right  to  make  such 
spike  by  machinery.  This  was  the  only  con- 
flicting claim,  as  to  the  right  to  make  spike  at 
the  time  of  the  settlement.  By  this  clause  in 
the  agreement,  Mr.  Burden  relinquished  his  pre- 
tensions to  the  exclusive  right  to  make  hook- 
*  headed  spike  by   machinery;    but   he    [*197 
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gave  no  right  to  the  defendants  to  use  his  im- 
provement in  manufacturing  such  spike. 

Whether  Mr.  Burden  was  right  or  wronpf  in 
his  pretension  to  the  exclusive  right  to  make 
such  spike  by  machinery,  can  in  no  manner 
affect  the  construction  of  the  agreement. 

The  intention  of  the  parties,  as  expressed  in 
the  agreement,  taken  in  connection  with  the 
state  of  facts  and  circumstances  under  which  it 
was  executed,  and  the  subject  matter  intended 
to  be  regulated  by  it,  must  control  the  con- 
struction of  this  clause.  Mr.  Burden  supposed 
he  had  such  exclusive  rig:ht,  and  simply  relin- 
quished it,  without  the  niost  remote  idea  that 
he  was  conveying  to  the  defendants  any  right 
to  use  his  improvement,  much  less,  that  he  was 
conveying  an  interest  in  his  patent  equal  to 
one  half  of  it. 

The  settlement  of  the  equity  suit — ^the  relin- 
quishment by  Mr.  Burden  of  his  pretension  to 
exclude  the  defendants  from  making  hook- 
headed  spike  by  machinery — and  the  settle- 
ment, by  defendants,  of  Mr.  Burden's  claim 
against  them,  for  infringing  his  horseshoe  pat- 
ent, for  which  he  had  threatened  them  with  a 
suit — fully  satisfies  every  clause  in  the  agree- 
ment; and  it  cannot  be  stretched  to  the  enor- 
mous extent  claimed  by  defendants,  without 
interpolating  other  important  provisions,  which 
cannot  at  law  be  accomplished  by  parol  evi- 
dence. An  assignment,  or  any  other  convey- 
ance of  any  part  of  a  patent,  or  of  any  interest 
in  or  under  it,  must  be  in  writing.  Contracts, 
which  by  law  are  required  to  }^  in  writing, 
cannot  rest  partly  in  writing  and  partly  in  pa- 
rol. Is  it  not  most  extraordinary  that  the  de- 
fendants did  not  have  this  agreement  recorded 
in  the  Patent  Office  until  the  21st  of  August, 
1848,  if  they  had  had  the  least  idea  that  it  con- 
veyed to  them  such  an  important  right  as  they 
now  claim?  Patent  Act  of  1836,  sec.  11; 
Curtis  on  Patents,  p.  478. 

This  instrument  has  neither  the  form  nor 
substance  of  a  license  or  assignment,  or  any 
other  conveyance  of  an  interest  in  a  patent 
heretofore  in  use  or  known. 

If  the  parties  had  intended  this  instrument 
as  a  conveyance  of  any  interest  in  Mr.  Bur- 
den's improvement,  it  would  have  been  very 
easy  to  have  said  so.  Nesmith  v.  Calvert,  1 
Wood.  &  M.  40;  Iggulden  v.  May,  7  East,  242. 

The  court  below  fell  into  the  mistake,  that 
the  cause  depended  upon  the  question,  whether 
the  agreement  authorized  the  defendants  to 
make  hook-headed  spike. 

The  opinion  of  the  court,  after  stating  the  2d 
clause  in  the  agreement,  proceeds :  **Why  stipu- 
late that  the  defendant  may  thereafter  manu- 
facture and  vend  spikes  of  any  character  and 
description,  without  regard  to  previous  claims^ 
198*]  to  the  contrary  •if  it  was  not  intended 
to  admit  or  concede  the  right  to  manufacture 
hook-headed  spikes  T  And  how  can  we  sa^  that 
this  particular  spike  is  not  embraced  in  the 
stipulation  ? 

'*What  is  meant  by  the  agreement,  that  the 
defendants  may  manufacture  spikes  of  such  a 
kind  and  character  as  they  see  fit,  notwith- 
standing their  (the  parties)  conflicting  claims 
to  this  time,  if  it  was  intended  to  exclude  hook- 
headed?  The  argument  is  quite  as  strong  and 
well  founded,  to  exclude  spikes  of  any  other 
description.  Indeed,  stronger,  if  it  were  possi- 
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ble,  as  this  particular  spike  was  the  principal 
item  in  controversy  at  the  time  of  the  com- 
promise or  settlement,  and  a  suit  was  pending 
in  respect  to  it. 

"The  language  of  the  instrument  is  certainly 
most  remarkable,  if  it  was  intended  by  the 
parties  to  exclude  the  defendants  from  the 
right  to  make  this  particular  spike,  as  there 
are  not  only  no  words  of  exclusion  or  prohibi- 
tion, but  an  express  admission  of  the  right,  in 
terms  so  full  and  specific,  that  no  argument 
can  make  it  clearer.  We  are  asked  to  inter- 
pret a  stipulation,  to  make  any  kind  of  spike 
the  parties  see  fit,  to  mean  any  kind  except 
hook-headed;  and  spikes,  too,  in  the  case  of  a 
compromise  of  a  disputed  right  to  manufac- 
ture spikes  of  this  character  and  description, 
among  other  matters,  this  being  regarded  as 
the  principal  one.  We  think  it  impossible  to 
come  to  any  such  conclusion,  without  a  disre- 
gard to  the  clear  import  of  the  agreement." 

The  counsel  for  the  appellant  in  the  court 
below  must  have  been  exceedingly  unfortunate, 
if  his  language  presented  any  such  idea.  The 
bill  does  not  claim  it,  and  the  written  points 
handed  to  the  court  do  not  pretend  it.  On 
the  contrary,  it  was  conceded  that  Mr.  Burden 
relinquished  his  pretensions  to  the  exclusive 
right  to  make  those  spike  by  machinery,  but 
insisted  that  he  had  given  no  right  to  defend- 
ants to  use  his  improvements  for  that  purpose. 

2d.  The  decree  assumes  that  among  the  con- 
flicting claims  settled  by  the  agreement  of  14th 
October,  1745,  were  the  mutual  conflicting 
claims  to  the  improvements  in  the  spike  ma- 
chine, patented  by  Mr.  Burden. 

This  is  mere  assumption,  founded  wholly  in 
mistake.  No  such  conflicting  claim  is  stated 
in  the  instrument,  and  none  such  was  proved 
to  exist  at  the  time  of  the  settlement.  The 
very  reverse  was  sworn  to  the  year  before,  by 
the  defendant,  Winslow,  himself,  and  by  two 
other  witnesses,  by  his  procurement.  The  cor- 
respondence which  took  place  before  the  set- 
tlement, shows  that  no  such  claim  was  set 
up  or  pretended  by  the  defendants.  The  judg- 
ment at  law  had  fully  and  definitely  settled 
and  determined  that  the  defendants  had  no 
such  right. 

•But  if  such  conflicting  right  to  Mr.  [•199 
Burden's  improvement  had  existed  at  the  time 
of  the  settlement,  the  terms  of  the  agreement 
would  not  confer  any  right  upon  the  defend* 
ants  to  use  it. 

The  agreement  concedes  the  defendants'  right 
to  make  any  kind  of  spike  they  see  fit,  which 
of  course  embraces  hook- headed  spike;  but  it 
does  not,  directly  or  indirectly,  give  or  con- 
cede the  right  to  defendants  to  use  Mr.  Burd- 
en's improvement  for  that  purpose.  "The  said 
parties  may  each,  hereafter,  make  and  vend 
spike  of  such  kind  and  character  as  they  see 
fit."  But  how  manufacture?  The  agreement 
does  not  specify  how;  but  the  plain  con- 
struction is,  that  it  should  be  done  as  it  had 
been  done  from  the  recovery  of  the  judgment 
at  law.  up  to  the  time  of  the  settlement — that 
Mr.  Burden  should  manufacture  the  spike  with 
his  machine,  and  the  defendants  with  their 
machine,  which  they  claimed  and  swore  was 
totally  different  from  Mr.  Burden's  in  princi- 
ple and  mode  of  operation.    Can  it  be  pretended 
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that  the  defendants  gave  Mr.  Burden  any  right 
to  use  their  machine?  Had  Mr.  Burden  ever 
claimed  any  such  right?  Had  it  been  shown 
that  hook-headed  spike  could  not  be  made 
without  the  use  of  Mr.  Burden's  improvement, 
it  might  have  furnished  some  ground  for  an 
argiunent  that,  by  implication,  such  right  was 
given  by  the  agreement. 

But  such  was  not  the  fact.  Hook-headed 
spike  could  be  made,  and  were  made  by  hand, 
prior  to  Mr.  Burden's  invention;  and  the  de- 
fendants show  that  as  early  as  the  fall  of 
1844  they  had  machinery  by  which  they  made 
hook-headed  spike,  which  was  wholly  different, 
both  in  principle  and  mechanical  operation* 
from  Mr.  Burden's  improvement;  and  the  only 
right  they  claimed,  after  the  judgment  at 
law  up  to  and  at  the  time  of  the  settlement, 
was  to  make  such  spike  by  that  machinery, 
and  disclaimed  all  right  or  desire  to  use  Mr. 
Burden's   improvement. 

3.  Mr.  Burden  could  not  have  intended  to 
oonvey  such  an  interest  to  the  defendants. 

It  would^  have  been  a  violation  of  his  duty  to, 
and  his  contract  with,  the  appellant;  and  would 
have  deprived  him  of  the  benefit  of  a  contract 
from  which  he  received  more  than  $10,000  an- 
nually. 

4.  There  was  no  adequate  consideration  for 
the  conveyance  of  such  an  extensive  interest  in 
this  patent. 

The  defendants  allege,  in  their  answer,  that 
the  purchase  by  them  of  the  appellant,  of  half 
of  a  dock,  was  a  part  of  the  same  transaction, 
and  a  part  of  the  consideration  for  this  agree- 
ment. 

This  pretense  is  fully  disproved.  The  evi- 
200*]  dence  clearly  shows  'that  the  agree- 
ment to  purchase  the  dock,  although  made  at 
the  same  time  with  the  other  agreement,  had 
no  connection  with  it,  and  that  the  one  half  of 
said  dock  was  worth  more  than  the  $1,500 
which  the  defendants  paid  for  it. 

The  defendants  also  set  up  in  their  answer, 
that  their  agreement  not  to  make  horseshoe?., 
was  a  part  of  the  consideration  of  the  agree- 
ment on  the  part  of  Mr.  Burden. 

The  evidence  shows  the  facts  to  be,  that 
prior  to  this  settlement,  the  defendants  had 
been  infringing  Mr.  Burden's  patent  for  a  ma- 
chine to  make  horseshoes — were  threatened 
with  a  suit  if  they  did  not  desist,  and  they  did 
desist  six  months  before  the  settlement.  The  de- 
fendants had  a  patent  for  machinery  to  make 
horseshoes,  but  it  was  worthless. 

Mr.  Burden  did  not  claim  that  the  defend- 
ants should  not  make  horseshoes  with  the  ma- 
chinery they  had  patented,  but  that  they 
should  not  use  the  machinery  he  had  patented 
for  that  purpose.  If  horseshoes  could  have 
been  made  by  the  machinery  patented  by  de- 
fendants, the  agreement  gives  neither  Mr.  Bur- 
den nor  the  appellant  any  right  to  use  that 
machinery,  nor  does  it  restrict  the  defendants 
from  selling  to  others  the  right  to  make  horse- 
shoes, with  the  machinery  patented  by  them. 
There  is  nothing  in  the  agreement  which 
would  prohibit  the  defendant,  or  their  as- 
signees, from  maintaining  a  suit  against  the 
appellant,  or  any  other  person,  for  infringing 
defendants'  patent,  should  the  appellant  or  any 
other  person  use  the  invention  thereby  pat- 
ented. 
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The  defendants  also  allege,  in  their  answer,, 
that  they  had  used  the  improvement  in  ques- 
tion, to  make  hook-headed  spike  since  said  set- 
tlement, and  appellant  never  requested  them  Uy 
cease  using  the  same,  or  to  account  for  any 
profits  for  such  use. 

The  fact  thus  alleged,  the  defendants  in- 
sisted in  the  court  below,  was  a  circumstance 
to  show  that  the  appellant  and  Mr.  Burden 
understood  and  considered  the  said  agreement, 
as  conveying  to  the  defendants  the  right  to  iia» 
said  improvement. 

The  answer  to  this  is: 

1.  The  answer  does  not  allege  that  the  ap- 
pellant, or  any  of  its  officers  or  agents,  knew 
that  said  defendants  were  using  said  improve- 
ment. 

2.  It  is  proved  that  neither  Mr.  Burdeit 
nor  any  other  of  the  officers  or  agents  of  the* 
appellant  knew  that  defendants  were  uiinir 
said  improvement,  until  August,  1847. 

Defendants  also  insist  tlmt  Mr.  Burden,  by 
his  letters,  bearing  date  between  the  9th  of 
March,  1846,  and  29th  December,  1846,  both 
inclusive,  requesting  defendant,  Winslow,  to- 
agree  upon  the  price  for  which  they  would 
sell  hook-headed  and  other  spike,  recognizee 
the  defendants'  right  to  use  said  improvement. 

*The  answer  to  this  position  is,  that  [*201 
just  such  an  arrangement  as  requested  in  those^ 
letters  had  existed  between  the  appellant  and 
defendant  for  nine  years  before  the  settlement 
of  14th  October,  1845,  and  at  the  time  Mr. 
Burden  wrote  those  letters,  he  did  not  knovr 
that  defendants  were  using  his  improvement^ 
to  manufacture  hook-headed  spike. 

The  letters  were  also  written  by  Mr.  Burden 
before  he  knew  defendants  were  using  his  im- 
provement in  making  hook-headed  spike. 

Indeed,  none  of  the  letters  in  any  manner 
intimate  that  the  defendants  were  using  or  had 
any  right  to  use  the  improvement. 

The  counsel  for  the  defendants  in  error  con- 
tended that  the  decree  of  the  Circuit  Court 
should  be  affirmed,  because, 

I.  The  agreement  of  October  14th,  .1846,  was- 
a  valid  agreement,  binding  upon  the  parties. 

1.  It  was  made  by  parties  fully  competent 
to  contract  in  reference  to  the  subject  matter 
of  the  contract. 

Burden  was  patentee,  and  as  such,  could 
contract  for  himself  as  the  owner  of  the  pat- 
ent. He  was  also  at  the  time  a  large  stock- 
holder in  the  complainants'  corporation,  and 
their  agent,  and  as  such  could  contract  for 
them. 

The  allegation  made  by  the  complainants  lii> 
their  bill  of  complaint,  that  Henry  Burden 
''had  no  power  or  authority  to  give  such  li- 
cense, your  orator  having  been  the  legal  and 
equitable  owner  of  the  said  last-mentioned 
patent,  and  the  rights  and  privileges  granted 
and  secured  thereby,  from  the  time  said  pat- 
ent was  granted,"  is  not  sustained  by  the  proof. 

The  only  proof  tending  to  show  that  on  the- 
14th  October,  1845,  the  complainants  were  the 
owners  of  this  improvement  of  the  bending 
lever,  and  that  therefore  Burden  had  no  au- 
thority to  grant  a  license  or  make  a  contract 
as  to  the  use  of  the  same,  is  to  be  found  in  the- 
agreement  between  Burden  and  complainanta 
as  to  the  patents  for  the  spike  machine  and  the- 
horseshoe,  and  dated  2d  December,  1830. 
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In  reference  to  this  agreement,  the  defend- 
ants insist  as  follows: 

1.  The  agreement  between  the  plaintiffs  and 
Henry  Burden,  of  December  2d,  1836,  did  not 
even  purport  to  convey  to  the  plaintiffs  any  in- 
terest or  right  to  the  patent  of  1840,  or  to  the 
bending  lever,  the  thing  patented.  It  first  gives 
the  right  to  use  the  machines  for  manfactur- 
ing  wrought  nails  or  spikes,  then  on  the  prem- 
ises of  the  Company;  and  second,  the  exclusive 
right  to  construct  other  machines  for  the  manu- 
facturing wrought  nails  or  spikes,  after  the 
method  invented  by  Burden,  with  all  the  im- 
provements which  he  had  made,  or  should 
make,  in  the  same,  in  any  other  part  of  the 
202*1  United  States;  and  third^  a  *covenaht 
that  he.  Burden,  would  obtain  a  patent  for  any 
improvements  which  he  should  afterward  make 
in  his  nail  and  spike  machine;  and  then  pro- 
vides that  "the  license  hereby  granted  to  the 
party  of  the  second  part,  shall  be  deemed  to 
extend  to  all  such  improvements."  It  only 
contemplates  the  granting  of  a  license;  and  the 
■tatonent  in  the  assignment  of  June  19,  1848, 
that  Burden  had  agreed  to  transfer  and  assign 
the  improvement,   is  not  true. 

The  bending  lever,  patented  by  the  patent  of 
1840,  was  not  then  in  existence.  It  was  a  mere 
contingent  possibility,  and  therefore  was  not 
susceptible  of  being  conveyed.  There  was 
nothing  to  convey.  Phillips  on  Patents,  354; 
Curtis  on  Patents,  sec.  189. 

The  privilege  of  assigning,  given  by  the 
eleventh  section  of  the  Patent  Act  of  July  4, 
1836,  implies  that  the  thing  assigned  shall  be 
then  in  existence,  and  the  subsequent  require- 
ment in  the  same  section,  as  to  recording  the 
assignment,  supports  the  same  idea. 

2.  Even  if  this  agreement  did  purport  to 
grant  and  assign  a  future  improvement  thereof, 
such  grant  could  not  apply  to  the  bending 
lever,  for  the  reason  that  the  bending  lever  is 
not  an  improvement  upon  either  of  the  pat- 
ented machines  mentioned  in  the  agreement  of 
December  2d,  1836,  but  is  a  distinct  and  inde- 
pendent article,  or  invention,  equally  applicable 
to  any  spike  machine,  and  in  fact,  used  upon 
various  other  machines. 

The  plaintiffs  consider  the  agreement  of  De- 
cember 2d,  1836,  as  merely  a  covenant  to  con- 
vey the  improvement  allied  to  have  been  pat- 
ented on  the  2d  of  September,  1840,  and  have 
accordingly  resorted  to  a  special  assignment  of 
it,  which  was  made  on  the  19th  of  June,  1848, 
and  which,  in  terms,  refers  to  the  agreement  of 
December,  1836,  as  merely  a  covenant  to  convey 
subsequent  improvements,  and  purports  to  have 
been  given  in  performance  of  such  covenant. 

The  right  of  the  plaintiffs  to  this  improve- 
ment of  the  bending  lever  is  based  in  their  bill 
upon  the  assignment  of  the  19th  June,  1848, 
Ttis  right  is  therefore  subject  to  any  rights 
that  were  acquired  by  the  defendants  by  the 
agreement  of  October  14,  1845. 

But  if  the  complainants  had,  previous  to  the 
14th  October,  1845,  become  the  owners  of  the 
improvement  called  the  bending  lever,  and  the 
patent  therefore,  still,  as  general  agent  of  the 
corporation.  Burden  had  a  right  to  enter  into 
the  agreement  of  October  14,  1845,  and  it  binds 
his  principals. 

3.  The  agreement  of  October  14,  1845,  was 
founded  upon  a  good  and  valuable  considera- 
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tion,  as  between  the  parties;  1st,  the  settlement 
of  the  suit  then  pending  between  them;  and 
•2d,  the  relinquishment  by  the  defend-  [•20S 
ant,  Winslow,  in  behalf  of  himself  and  his  co- 
partners, of  the  right  to  manufacture  the  pat- 
ent horseshoe,  an  advantage  worth  to  the  other 
contracting  party,  $10,000  per  annum. 

3.  The  agreement,  too,  was  carried  out  by 
the  parties;  first,  by  the  conveyance  of  the 
dock  property  by  the  plaintiffs,  and  its  occupa- 
tion by  the  defendants;  second,  by  the  pay- 
ment of  the  consideration  of  the  dock  property 
by  the  defendants;  third,  by  the  relinquish- 
ment by  the  defendants,  of  the  horseshoe  busi- 
ness, from  that  time  to  the  present,  and  the 
enjojonent  of  it  as  a  monopoly  ever  since  by 
the  plaintiffs;  fourth,  by  the  continued  use  by 
the  defendants  of  the  bending  lever  in  making 
hook-headed  spikes,  from  the  14th  of  October, 
1845,  to  the  8th  July,  1848,  two  years  and 
about  nine  months,  without  objection,  they 
having  made,  during  that  period,  hook-headed 
spikes  to  the  value  of  over  $137,000. 

III.  The  aOTeement  of  October  14,  1845,  was 
a  contract  for  the  settlement  of  conflicti-ig 
claims  to  two  patented  machines,  one  for  the 
bending  lever,  and  the  other  for  the  horseshoe 
machine,  and  it  not  only  gives  rights  to  makje 
the  spikes  and  the  horseshoes,  but  to  use  the 
respective  patented  machines  in  making  them. 

The  agreement  of  October  14,  1845,  does  not, 
in  terms,  give  the  right  to  the  defendants  to  use 
the  machines  patented  by  Burden,  by  his  pat- 
ent of  1840,  but  it  does  give  it  by  the  strongest 
implication.  It  releases  all  claims  for  violation 
of  patent  rights,  up  to  that  date,  and  gives  the 
right  to  both  parties,  thereafter,  to  manufacture 
and  vend  spike  of  such  kind  and  character  ae 
they  see  fit,  notwithstanding  their  conflicting 
claims  to  that  time. 

Defendants'  exhibits  show  that  those  con- 
flicting claims  related  only  to  the  use  of  the 
patented  machinery.  This  is  also  shown  by 
Burden's  letters.  The  subject  matter  of  this 
general  settlement  was,  therefore,  their  con- 
flicting claims  to  the  use  of  the  patented  ma- 
chinery. The  agreement  gives  the  right  to 
make  the  spike,  which  could  be  made  for  sale 
in  market  only  by  the  use  of  the  bending  lever, 
or  of  some  analogous  device.  1  Washington's 
C.  C.  168,  Rutger  v.  Kanowrs  &  Grant; 
Phillips  on  Patents,  346. 

A  construction  of  the  agreement  of  October 
14,  1845,  which  would  allow  the  defendants 
only  the  privilege  of  making  the  hook-headed 
spikes,  and  would  deny  them  the  use  of  the 
bending  lever  in  making  them,  would  render 
the  instrument  senseless,  absurd  and  inopera- 
tive. 

For,  if  it  is  held  that  the  defendants  ob- 
tained under  the  agreement  only  the  privilege 
of  making  hook-headed  spikes,  either  by  hand 
•or  by  the  use  of  any  machinery  which  [^204 
they  might  choose,  other  than  that  which 
should  infringe  upon  Burden's  patent,  then  it 
results  that  the  defendants  relinquished  the  pat- 
ent horseshoe  business,  worth,  as  is  proved  by 
the  testimony  of  Mr.  Davidson,  $10,000  per 
annum,  for  the  privilege  of  doing  just  what 
they  had  a  right  to  do  before,  and  what  every- 
body else  had  the  right  of  doing,  that  is,  making 
those  spikes  by  hand,  or  with  any  machinery 
not  infringing  on  Burden's  patent.  Such  a  con- 
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struction  would  be  contrary  to  the  well-settled 
rule  in  the  interpretation  of  contracts,  that, 
when  a  clause  is  capable  of  two  significations, 
it  should  be  understood  in  that  in  which  it  will 
have  some  operation,  rather  than  in  that  which 
it  will  have  none,  **ut  res  magis  valeat  quam 
pereat."  Pothier,  cited  in  2  Comyn  on  Con- 
tracts, 533;  Parkhurst  v.  Smith,  Willes,  332; 
Archibald  v.  Thomas,  3  Cowen,  290.  An  agree- 
ment or  contract  must  have  a  reasonable  con- 
"struction,  according  to  the  intent  of  the  parties, 
as  if  a  man  agree  with  B.  for  twenty  barrels  of 
ale,  he  shall  not  have  the  barrels  after  the  ale 
is  spent  Comyns*  Digest,  title  Agreement,  C. 
So,  if  a  man  promise  payment,  without  say- 
ing to  whom,  it  shall  be  intended  to  him  from 
whom  the  consideration  comes.  Cro.  Eliz. 
149.  And  upon  a  promise  of  payment,  accord- 
ing to  the  rate  of  forty  shillings  per  ton,  it 
shall  be  intended  that  pa3anent  will  be  made 
for  the  odd  pounds,  according  to  the  same  rate. 
Yelverton,  134. 

The  practical  construction  of  both  parties 
has  been  in  conformity  to  the  interpretation  on 
which  the  defendants  insist.  "Contemporanea 
expositio  est  fortissima  lex." 

If  the  construction  were  a  doubtful  one,  it 
should,  under  the  circumstances,  be  held  to  be 
against  that  set  up  by  the  plaintiffs,  whose 
grantor,  Henry  Burden,  is  the  contractor.  In 
a  case  of  doubt,  the  words  of  a  promise,  or 
covenant,  are  to  be  taken  most  strongly  against 
the  promisor  or  contractor.  Coke  Litt.  183, 
a.  This  rule  should  be  applied,  in  this  case 
especially,  for  two  very  apparent  reasons: 
First,  because  it  was  well  understood,  by  both 
parties,  with  what  machinery  alone  these  hook- 
headed  spikes  could  be  suoessfully  made  for 
sale  in  market,  and  that  the  defendants  were 
then  using  that  machinery  in  their  works; 
and,  second,  because  Burden  had  a  strong  pe- 
cuniary motive  to  deal  in  generalities,  and  not 
to  grant,  specifically  and  clearly,  a  license  to 
use  the  bending  lever.  He  feared  he  might 
jeopard  the  thi^y  per  cent.,  secured  to  him  by 
the  agreement  of  December  2d,  1836,  and  which 
was  afterwards  in  controversy,  and  waa  claimed 
by  the  plaintiffs  to  have  been  forfeited  by  him; 
and  yet  he  desired  to  obtain  the  monopoly  of 
the  horseshoe  business. 

The  contemporaneous  exposition  of  the  agree- 
205*]  ment,  by  Burden,  *is  in  accordance 
with  the  position  of  the  defendants.  See  his 
letter  of  December  15th,  1845,  and  his  letter 
of  December  11th,  1846.  In  this  latter  letter, 
Burden  speaks  of  his  intention  to  share  the 
spike  business  with  defendants.  He  very  well 
knew  that  could  not  be  done,  except  by  uni- 
form prices,  and  that  we  could  have  no  uni- 
form price  with  him,  unless  we  used  the  bend- 
ing lever. 

But  there  was  an  actual  sharing  between  ap- 
pellant and  respondents,  of  contracts  for 
spikes.  Burden  declared  that  it  was  his  inten- 
tion to  share  with  respondents  the  spike  busi- 
ness, and  this  was  done,  as  is  shown  by  his 
letters.  Such  was  the  practical  contempora- 
neous construction  of  the  agreement,  and  it  ap- 
pears, by  Burden's  letter  of  February  10th, 
1848,  that  not  only  was  there  to  be  an  uniform 
price  for  hook-headed  spikes,  but  that  the 
whole  field  was  to  be  occupied  by  the  parties 
in  conunon,  and  to  the  exclusion  of  all  others. 
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The  whole  object  of  this  letter  was  to  tell  re- 
spondents what  he  had  been  doing  to  protect 
their  common  rights.  Can  there  be  anything 
more  needed  to  show  that  it  was  the  under- 
standing of  both  parties,  that  by  the  agree- 
ment of  October  14th,  1845,  respondents  had 
the  right  to  use  the  bending  lever? 

Winslow's  letters,  written  in  January,  1845, 
show  that  respondents  were  using  the  bending 
lever  at  that  time,  and  that  Burden  then  knew 
it.  In  Burden's  letter  of  January  10th,  1845, 
and  in  Winslow*s  reply  to  it,  of  January  13th, 
1845,  they  both  refer  to  "the  machinery  in 
question,"  which  can  only  mean  the  bending 
lever. 

IV.  But  whatever  might  have  been  the  con- 
struction which  a  court  would,  under  other 
circumstances,  have  put  upon  this  agreement 
— a  court  of  equity  will  not  now  grant  an  in- 
junction, as  is  prayed  for  in  the  complainants' 
bill,  after  an  acquiescence  in  the  use  of  the  pat- 
ented machinery,  under  this  agreement  of  Oc- 
tober 14th,  1845,  for  near  three  years  before 
the  commencement  of  this  suit.  Wyeth  v. 
Stone,  1  Story,  273;  Bundle  v.  Murray,  Jacob, 
311 ;  Williams  v.  The  Earl  of  Jersey,  1  Craig  & 
Phil.  91;  Warwick  v.  Hooper,  3  Eng.  Law 
and  Eq.  233,  cited;  U.  S.  Dig.  Appendix, 
Vol.  V.  1851,  title  Patent 

Mr.  Justice  Wayne  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  Circuit  Court  of 
the  United  States  for  the  Northern  District  of 
New  York. 

The  appellants  are  a  manufacturing  com- 
pany, incorporated  by  the  laws  of  the  State  of 
New  York.  They  aver  that  Henry  Burden 
was  the  inventor  of  a  new  and  useful  improve- 
ment in  the  machinery  for  manufacturing 
wrought  nails  and  spikes,  for  which  letters 
patent  were  granted  to  him,  on  the  2d  of  De- 
cenrT>er,  '1834.  They  allege  that  it  was  [•20€ 
assigned  to  them,  for  a  valuable  consideration, 
and  also,  that  Burden  covenanted  with  them, 
if  he  should  thereafter  make  any  improvement 
upon  his  invention,  that  he  would  convey  the 
same  to  them.  Burden  afterwards  did  make 
a  new  and  useful  improvement  in  machinery 
for  making  hook  or  brad-headed  spikes,  for 
which  a  patent  was  granted  to  him,  on  the 
2d  of  September,  1840.  He  assigned  it  to  the 
complainants,  in  virtue  of  his  covenant,  where- 
by they  became  the  exclusive  owners  of  the 
patent.  They  then  complain  that  the  defend- 
ants had  infringed  the  same,  by  having  erect- 
ed and  put  in  use,  in  their  iron  and  nail  works, 
in  the  City  of  Troy,  four  or  five  machines 
for  the  manufacture  of  hook  or  brad -headed 
spikes,  containing  the  improvements  in  their 
assigned  patent,  and  had  used  them  for  manu- 
facturing hook  or  brad-headed  spikes,  since 
the  15th  of  October,  1845. 

It  is  also  stated  that  Burden  brought  an  ac- 
tion at  law  against  the  defendants,  for  an  in- 
fringement, secured  by  the  patent  of  Septem- 
ber 2d,  1840.  The  defendanta  resisted  a  reeoT- 
ery,  upon  the  ground  that  Burden  was  not  the 
first  inventor  of  the  improvements  for  which 
that  patent  had  been  obtained.  A  trial  of  this 
case,  upon  the  merits,  resulted  in  a  verdict  for 
Burden,  for  seven  hundred  dollars,  which  was 
carried  into  a  final  judgment  against  the  de- 
Howard  14. 
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fendanU,  after  a  motion  which  they  made  for 
a  new  trial  had  been  overruled. 

The  defendants  are  then  charged  with  again 
using  the  improvements  in  the  patent  of  1840, 
under  the  pretense  that  they  have  a  license 
from  Burden  to  do  so.  This  is  denied  by  the 
complainants;  and  they  say,  if  such  license 
had  been  given  by  Burden,  that  it  was  in  con- 
travention of  his  assignment  to  them  of  his  pat- 
ent, by  which  they  l^came  the  legal  and  equi- 
table owners,  from  the  time  it  was  granted,  on 
September  2d,  1840. 

The  bill  is  then  concluded,  with  a  prayer  that 
the  court  would  enjoin  the  defendants,  Com- 
ing, Homer  and  Winslow,  their  attorneys,  and 
agents,  and  workmen,  to  desist  from  making, 
using  or  vending,  any  machine  containing  the 
improvements,  for  which  letters  patent  were 
granted  to  Burden,  on  the  2d  of  Septem- 
ber, 1840;  and  from  selling  or  using  any  spikes 
which  they  then  had  on  hand,  which  hiad  been 
manufactured  by  their  machines  containing  the 
improvements  of  that  patent.  An  account  of 
the  profits,  which  they  had  derived  from  the  use 
of  such  patented  improvements,  is  also  called 
for. 

The  letters  patent  granted  to  Burden,  on  the 
2d  day  of  September,  1834,  and  that  of  the  2d 
of  September,  1840,  describing  an  improvement 
called  a  bending  lever,  in  the  machinery  for 
making  hook  or  brad-headed  spikes,  are  made 
exhibits  to  the  bill. 

207*]     •This  bill  was  answered  by  the. de- 
fendants. 

It  admits  that  the  complainants  were  an  in- 
corporated body,  under  the  style  of  the  Troy 
Iron  and  Nail  Factory  Company;  also,  that 
Henry  Burden  was  the  inventor  of  the  im- 
provements in  the  machinery  for  making  nails 
and  spikes,  for  which  letters  patent  were 
l^ranted  to  him  in  December,  1834,  and  that  he 
assigned  the  same  to  the  complainants  two 
years  thereafter.  But  they  deny  that  there  was 
any  covenant  in  the  assignment,  or  in  any  other 
agreement  then  recorded  in  the  Patent  Office, 
or  any  agreement  between  Burden  and  the 
complainants,  obliging  him  to  convey  to  them 
any  improvement  which  he  might  make  upon 
his  invention.  And  they  insist,  if  such  an 
agreement  was  made,  that,  as  it  was  only  a 
covenant  to  convey  a  contingent  possibility, 
which  would  be  inoperative  and  void,  and 
eould  not  affect  them.  The  defendants  also 
admit  that  Burden  obtained  the  patent  of  2d 
September,  1840;  but  they  deny  its  validity. 
They  declare  that  the  bending  lever,  described 
in  the  specification  of  it,  or  one  similar  to  it  in 
form  and  principle  of  construction  or  opera- 
tion, had  been  invented  and  had  been  used  by 
several  persons  in  making  spikes  for  several 
years  before  the  patent  had  been  obtained  by 
Burden  for  his  improvement  of  the  bending 
lever.  They  state  that  it  was  invented  by 
Thcmias  and  William  Osgood,  and  used  by 
them  in  the  years  1836,  '36,  '37,  '38,  upon  one 
of  their  spike  machines,  to  make  hook  or  brad- 
headed  spikes,  which  they  sold  during  those 
jears  in  Philadelphia.  It  is  also  stated  by  the 
defendants,  that  the  bending  lever,  patented 
by  Burden,  was  the  invention  of  one  Ebenezer 
Hunt,  whilst  he  was  in  the  employment  of  the 
former.  It  is  then  admitted  that  Burden  as- 
signed to  the  complainants  his  patent  for  the 
14  li.  ed. 


bending  lever,  in  June,  1848;  but  it  is  said  to 
have  l^n  fraudulently  done,  and  that  the  ap- 
pellants have  no  right,  legal  or  equitable,  to 
that  improvement,  under  that  assignment,  or 
by  that  of  the  agreement  between  the  complain- 
ants of  Burden,  of  December,  1836.  And,  it 
is  added,  should  they  have  any  right  or  in- 
terest in  the  patent  for  Burden's  bending  lever, 
that  the  defendants  have  also  the  right  to  use 
the  same  under  an  agreement  with  Burden  of 
the  14th  October,  1845,  which  was  made  for 
himself,  and  in  behalf  of  the  appellants,  as  their 
agent,  before  he  had  assigned  it  to  them  in 
1848. 

The  defendants  then  aver,  that  this  agree- 
ment of  the  14th  October  was  made  with  the 
understanding  of  both  parties;  that  it  would 
finally  settle  all  differences  between  themselves 
and  Burden  and  the  complainants,  which  had 
arisen  out  of  counter  claims  by  both  parties 
to  a  patent  for  making  horseshoes,  and  also 
to  a  patent  right  for  making  hook  or  brad- 
headed  spikes,  each  party  claiming  the  right 
to  manufacture  and  vend  *such  horse-  [*208 
shoes  and  such  spikes,  under  their  respective 
counter  claims  and  patents,  without  the  per- 
mission of  either  to  the  other,  and  to  use,  in 
the  manufacture  of  the  brad-headed  spike,  Bur- 
den's bending  lever. 

The  consideration  of  the  agreement  is  said  to 
have  been  a  purchase  by  the  defendants  from 
the  complainants,  of  an  undivided  half  part  of 
a  dock  on  the  Hudson  River,  for  $1,500 — a 
grant  by  the  defendants  to  them  for  the  exclu- 
sive manufacture  of  patent  horseshoes — and  a 
mutual  relinquishment  of  their  counter  claim 
to  the  patents  for  making  hook-headed  spikes 
by  a  bending  lever.  It  is  averred  that  they  had 
used  Burden's  bending  lever  in  the  manufacture 
of  such  spikes,  from  the  date  of  the  agreement, 
with  his  knowledge,  without  objection  by  him 
or  by  the  appellants,  and  that  Burden  had 
discontinued  the  suit  against  them.  It  is  not 
necessary  to  state  more  of  the'  pleadings. 
The  abstract  given,  discloses  what  had  been  the 
relations  between  these  parties  for  several  years 
before  this  suit  was  brought,  and  their  views 
and  conduct  respecting  the  patent  for  the  bend- 
ing lever. 

We  will  now  turn  to  the  evidence  in  the  case. 
It  shows,  first,  that  every  allegation  in  the  bill 
has  either  been  proved  or  admitted  by  the  an- 
swer of  the  defendants,  excepting  such  as  they 
respectively  make  concerning  the  agreement  of 
the  14th  of  October,  1845,  which  will  hereafter 
have  our  attention. 

The  letters  patent  obtained  by  Burden,  in 
1834,  which  describes  a  machine  for  making 
nails  and  spikes,  is  annexed  as  an  exhibit  to 
the  bill,  and  so  is  that  afterwards  granted  to 
them,  in  1840,  for  his  improvement  on  the  first, 
for  making  hook  or  brad-headed  spikes.  The 
answer  admits  that  he  was  the  inventor  of  the 
first,  and  that  he  had  a  patent  for  it.  It  also 
admitted  that  he  obtained  a  patent  for  the 
other;  but  it  is  denied  that  he  was  the  inventor 
of  it.  This  the  defendants  have  failed  to  prove ; 
and  in  our  opinion,  the  evidence  given  by  them 
on  that  point  rather  serves  to  establish  the 
originality  of  the  invention  than  to  impair  it. 
We  think  so,  because  it  is  uncertain  and  con- 
flicting, and,  as  our  learned  brother  said  con- 
cerning it  in  the  court  below,  is  irreconcilable. 
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The  appellants  stand  upon  that  patent  as  the 
first  which  was  granted  for  the  bending  lever, 
and  they  may  well  do  so,  until  other  evidence 
than  that  in  this  record  shall  be  given  to  dis- 
prove its  originality.  It  is  admitted  that  Bur- 
den assigned  that  patent  also  to  the  appellants; 
but  it  is  said  to  have  been  fraudulently  done, 
and  that  it  was  not  made,  because  Burden  had 
covenanted,  in  his  assignment  to  them  of  his 
first  patent,  to  convey  to  the  appellants  any  im- 
provements he  might  thereafter  make  upon  that 
machine  during  the  time  that  the  patent  had  to 
209*]  run.  The  assignment  by  Burden  'to 
the  appellants  of  his  patent  for  making  wrought 
nails  or  spikes  is  dated  in  December,  1836, 
just  two  years  after  it  was  obtained.  It  con- 
tains, after  the  transferring  clause,  and  in  con- 
nection with  it,  these  words,  "with  all  the  im- 
provements which  he  hath  made  or  shall  make 
in  the  same,  in  any  other  part  of  the  United 
States,  as  the  said  parties  of  the  second  part 
shall  deem  expedient,  during  the  term  for 
which  the  same  are  or  may  be  patented  by  the 
said  party  of  the  first  part.''  The  assignment 
itself  being  admitted  by  the  defendants,  this, 
as  a  part  of  it,  must  also  be  included  in  the 
admission.  It  is,  in  our  opinion,  a  covenant 
which  bound  Burden  to  convey  to  the  appellants 
his  improvement  upon  his  machine  of  the  bend- 
ing lever.  Though  the  assignment  of  it  was  not 
made  until  several  years  after  it  was  patented, 
the  appellants  were  equitably  entitled  to  it 
before.  Without  something  besides  to  sustain 
them,  than  the  delay  in  making  the  assignment, 
the  defendants  had  no  ground  for  stating  that 
it  was  a  fraudulent  device  to  overreach  and  de- 
feat the  agreement  between  themselves  and  Bur- 
den, of  the  14th  October,  1845.  The  defendants 
also  admit  that  they  were  sued  by  Burden  in 
1842,  for  an  infringement  of  the  rights  secured 
to  him  by  his  patent  for  the  bending  lever. 
That,  though  they  had  resisted  it,  upon  the 
ground  that.  Burden  was  not  the  inventor,  the 
jury,  who  tried  the  case  upon  its  merits,  had 
returned  a  verdict  against  them  for  the  in- 
fringement, with  $700  damages;  and  that  it 
was  carried  into  judgment.  This  was  in  the 
year  1843. 

In  November,  1844,  Burden,  believing  that 
the  defendants  were  again  using  his  bending 
lever,  for  making  brad-headed  spikes,  brought 
against  them  a  bill,  to  enjoin  them  from  doing 
80,  and  asking  for  an  account.  They  had  notice 
of  it;  but,  from  some  accidental  cause,  they  did 
not  appear  to  resist  the  application,  and  an  in- 
junction was  granted  until  the  further  order  of 
the  court. 

In  a  few  days,  with  the  view  to  be  released 
from  it,  Mr.  Winslow,  in  behalf  of  himself 
and  his  associates,  filed  an  affidavit,  with  an- 
other made  by  Thomas  Osgood  and  Israel 
Blanchard.  In  each  of  them,  they  swear  that 
the  defendants  were  not  using  Burden's  inven- 
tion in  their  manufacture  of  hook  or  brad- 
beaded  spikes,  but  that  they  made  them  with 
machinery  altogether  different  in  principle  and 
mode  of  operation  from  that  which  they  were 
using  when  Mr.  Burden  sued  them  in  1842  for 
an  infringement  of  his  patent,  and  when  he 
obtained  a  judc^ent  against  them.  Mr.  Wins- 
low  states  that  the  machinery  they  were  then 
using  is  entirely  different  in  principle  and  oper- 
ation from  the  machine  used  by  Burden  in  mak- 
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ing  hook  and  brad-headed  spikes.  Osgood  and 
Blanchard,  after  stating  that  they  had  been  in 
the  emplo3anent  of  the  defendants  'for  [*210 
several  years,  say  that  they  were  well  acquaint- 
ed with  the  process  used  by  the  defendants  in 
making  hook-headed  spikes,  and  with  that 
which  they  were  using  when  the  defendants 
were  prosecuted  for  an  infringement  of  Mr. 
Burden's  patent,  and  that  they  were  well  ac- 
quainted with  the  improvement  claimed  to  have 
been  invented  by  Burden;  that  the  machinery 
then  used  by  the  defendants  not  only  differed 
from  that  which  they  used  when  they  were 
prosecuted  for  an  infringunent  of  Burden's 
patent,  but  also  that  the  process  then  in  use 
by  the  defendants,  by  which  the  hoo4c-head  is 
formed,  is  entirely  new  and  different,  in  prin- 
ciple and  use,  from  the  bending  lever  described 
by  Burden  in  his  patent.  They  proceed  to  say, 
that  Burden's  patents,  in  their  opinion,  is  in  no 
manner  violated  by  the  manufacture  of  hook- 
headed  spikes  in  the  mode  in  which  they  are 
now  made  by  the  defendants.  The  process 
mentioned  by  them,  and  by  Mr.  Winslow,  is 
not  stated  in  their  affidavits.  What  it  was,  ws 
do  not  know  with  certainty. 

These  affidavits  show  the  attitude  in  which 
the  defendants  put  themselves,  on  the  25th  of 
November,  1844,  in  the  suit  then  pending  with 
Burden. 

It  was  this,  that  as  a  defense  against  that 
suit,  they  claimed  the  right  to  manufacture 
hook  or  brad-headed  spikes,  by  machinery  en- 
tirely differing,  in  principle  and  operation,  from 
Burden's  bending  lever  for  the  same  manu- 
facture. 

So  it  continued,  until  the  agreement  of  the 
14th  of  October,  1845,  was  made.  Then,  and 
the  day  after,  all  of  the  new  processes  men- 
tioned in  the  affidavits  of  Winslow,  Osgood 
and  Blanchard,  for  making  brad-headed  spikes, 
and  such  as  are  described  in  the  patents  ob- 
tained by  the  defendants,  were  set  aside  in 
their  factory,  for  Burden's  more  manageable 
and  efficient  bending  lever. 

This  brings  us  to  the  consideration  of  ths 
agreement.    We  give  it,  totidem  verbis. 

Agreement,  made  this  fourteenth  day  of  Oo^ 
tober,  1845,  between  Henry  Burden  of  the  one 
part,  and  Erastus  Coming,  James  Homer  and 
John  F.  Winslow,  kA  the  other  part.  Whereas, 
a  suit  is  now  pending  in  the  Circuit  Court  of 
the  United  States,  in  the  Northern  District  of 
New  York,  in  favor  of  the  said  Henry  Bur- 
den, against  the  said  Corning,  Homer  and 
Winslow,  arising  out  of  the  alleged  violation 
and  infringement  of  a  patent  right,  claimed 
by  said  Burton  for  making  spike,  both  par- 
ties claiming  the  right  to  make  said  spike: 
It  is  now  agreed,  between  the  said  par- 
ties, that  the  said  suit  shall  be,  and  is  hereby* 
discontinued,  each  party  paying  their  own 
costs.  And  it  is  further  agreed,  that  the  said 
parties  may  each  hereafter  manufacture  and 
vend  spikes,  of  such  kind  and  character  as 
•they  see  fit,  notwithstanding  their  [•211 
conflicting  claims  to  this  time.  And  the  said 
John  F.  Winslow,  claiming  as  patentee,  to 
have  the  right  for  the  benefit  of  the  said  Com- 
ing, Horner,  and  himself,  to  manufacture  the 
potent  horseshoe.  And  the  said  Henry  Burden 
also  claiming  such  right  exclusively.  It  is  sev- 
erally agreed,  by  said  Coming,  Homer,  and 
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Winslow,  that  said  Burden  may  manufacture 
«aid  patent  horseshoes,  and  that  said  Coming, 
Homer,  and  Winslow,  will  not  manufacture 
them.  And  each  party,  in  consideration  of  the 
premises,  hereby  releases  to  the  other,  or  others, 
«11  claim,  demand  and  cause  of  action,  by  rea- 
son of  any  violation  of  the  patent  rights 
claimed  by  them,  as  aforesaid,  to  the  date  here- 
of- 
Dated  October  14th,  1845.  H.  Burden. 
It  contains,  besides  its  premises,  which  will 
be  seen  are  not  unimportant  for  the  construc- 
tion of  it,  four  substantive  clauses. 

First,  the  discontinuance  of  the  suit  then 
pending  between  the  parties,  each  party  to  pay 
their  own  costs.  Next,  that  each  party  might, 
thereafter,  manufacture  spike  of  such  kind  and 
character  as  they  see  fit,  notwithstanding  their 
conflicting  claims  to  that  time.  Then  the  con- 
cession by  the  defendants  to  Burden,  that  he 
may  manufacture  the  patent  horseshoes,  and 
that  they  will  not  do  so,  though  they  had 
claimed  the  right  to  make  them,  notwithstand- 
ing Burden's  exclusive  claim  for  that  purpose. 
And  this  is  followed  by  releases  by  each  party 
to  the  other,  of  all  claim,  demand,  and  causes 
of  action,  by  reason  of  any  violation  of  the 
patent  rights  claimed  by  them,  as  aforesaid,  to 
the  date  hereof. 

The   defendants   contend  that,   in  virtue  of 
this  agreement,  they  have  a  right  to  use  the 
Burden  bending  lever,   upon   their  spike  ma- 
chines.    That  it  was  made  for  the  settlement 
and  compromises  of  all  differences  and  claims 
then  existing  between  themselves  and  Burden, 
en  account  of  their  counter  claims  for  making 
patent  horseshoes  and  brad-headed  spike.    And 
that  the  consideration  of  the  agreement  on  their 
part,  was,  that  they  had  given  to  these  appel- 
lants fifteen  hundred  dollars,  for  an  undivided 
half  part  of  a  dock  on  the  Hudson  River;  had 
conceded    to    them    an    exclusive    privilege    to 
make  patent  horseshoes;  and  that  each  party 
had  relinquished  to  each  other  their  patents  for 
making  hook-headed  spikes  by  a  bending  lever, 
so  that  both  might  use  that  of  the  other.    It  is 
further  stated,  by  the  defendants,  that  they  had 
fully  performed  their  obligations  of  the  agree- 
ment, and  that  they  had,  from  the  date  of  it, 
used  Burden's  bending  lever,  in  making  spike, 
with  the  knowledge  of  Burden  and  the  appel- 
lants, without  any  objection  by  either  of  them. 
From  the  premises  of  the  agreement,  it  ap- 
212*]  pears  that  the  suit  *to  be  discontinued 
was   one  which   Burden   had  brought  against 
Coming,  Homer  and  Winslow,  for  an  alleged 
infringement  of  his  patent  for  making  spike, 
each  party  in  the  suit  claiming  the  right  to  do 
«o.     What  their  counter  claims  were,  are  not 
priven  in  the  agreement.     They  are,  however, 
distinctly  recited  in  the  bill,  and  in  the  answer 
of  the  defendants,  as  they  say  they  existed  at 
the  date  of  the  agreement.    Each  party,  at  that 
time,    claimed    a    right   to   make   brad-headed 
spikes  by  different  machines.     Burden's  claim 
is  put  upon  his  patent  for  the  bending  lever. 
The  defendants  denied  that  they  had  infringed 
it  by  the  machine  which  they  had  in  use,  and 
swear  that  it  was  different,  in  principle  and 
operation,  from  Burden's  patent  bending  lever. 
It  is  also  said  by  them,  in  their  answer,  that 
there  were  differences  between  them  as  to  a  > 
patent  for  making  the  horseshoe.    The  differ* 
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ences,  however,  on  that  account,  -were  never 
litigated  by  the  parties,  and  the  subject  is  only 
before  us  because  it  is  mentioned  in  the  agree- 
ment, and  in  the  answer  of  the  defendanto  in 
this  suit. 

Having  ascertained,  from  the  agreement  it- 
self, and  from  the  pleadings  in  this  suit,  what 
were  the  conflicting  claims  between  the  parties 
when  the  agreement  was  made,  we  are  prepared 
to  give  our  construction  to  that  clause  of  it 
from  which  the  defendants  claim  the  right,  or 
a  license,  to  use  Burden's  bending  lever  for 
making  brad-headed  spikes. 

It  is  in  these  words:  "And  it  is  further 
agreed,  that  the  said  parties  may  each  hereafter 
manufacture  and  vend  spike  of  such  kind  and 
character  as  they  see  flt,  notwithstanding  their 
conflicting  claims  to  this  time" — ^that  is,  up  to 
the  date  of  the  agreement. 

The  limitation  as  to  time,  clearly  indicates, 
as  the  existing  litigation  between  them  in  the 
suit  had  been  the  rights  claimed  by  both  in  it, 
to  manufacture  brad-headed  sp2jc^,  with  a  bend- 
ing lever,  operating  differently  in  the  machines 
which   they   were   respectively  using   in   their 
factories,  that  each  thereafter  could  make  and 
vend  them,   notwithstanding  the   claim  made 
by  Burden,  in   his  bill,  that   he  had,  by   his 
patent,  the  exclusive  right  to  make  them.    The 
words  are,  "that  the  said  parties  may  each 
hereafter  manufacture  and  vend  spike,  of  such 
kind  and  character  as  they  see  fit."     Burden 
had  obtained  at  law  one  verdict  against  the 
defendants,  for  a  violation  of  his  patent,  and 
the  suit  then  pending  was  another,  which  he 
had  brought  in  equity,  to  restrain  the  parties 
from  continuing  the  infringement.     They  deny 
that  the  judgment  against  them,  in  the  suit 
at  law,  had  settled  the  validity  of   Burden's 
patent.     That  that  question  was  still  open  in 
the  second  suit,  as  they  say  it  is  in  this,  the 
third  suit;   but  in  no  one  of  them  did  they 
ever  claim  the  right  *to  use  Burden's  [*213 
invention  as  such,  or  aa  they  now  claim  to  do, 
under  the  agreement,  but  they  claimed,  in  all 
of  them,   only  a  right  to  make  brad-headed 
spikes,  by  machinery  which  was  different,  in 
principle  and  operation,  from  Burden's  patent. 
When  the  parties  were  adjusting  a  compromise 
of  the  second  suit,  and  up  to  the  time  when  it 
was  done.   Burden  had   claimed   an  exclusive 
right,  from  his  patent,  to  make  brad-headed 
spike  with  a  bending  lever.     The  defendants 
claimed  also  that  right,  and  it  was  because 
they  exercised  it,  that  Burden  sued  them  for 
an  infring^nent  of  his  patent.     Both  parties 
were  making  brad-headed  spike;  Burden,  under 
an  unquestioned  right,  growing  out  of  his  pat- 
ent;   the    defendants    under    a    controvertible 
claim   which   the   suit  was   brought   to   settle 
judicially.    They  had  already  almost  obtained 
a  monopoly  for  the  supply  of  such  spike  for  the 
railroads  of  the  country.    It  was  with  the  hope 
of  doing  so  entirely,  and  with  the  expectation 
of  dividing  the  spike  business  of  the  United 
States    between     them,     notwithstanding    the 
threatening  competition  of  other  persons,  who 
claimed  the  right  to  make  brad-headed  spike, 
and  were  making  them  with  a  bending  lever, 
that  Mr.  Burden  and  these  defendants  were  in- 
duced to  compromise  their  litigation.    It  was  a 
mere  matter  of  interest,  which  actuated  them, 
without  any  other  sympathies  between  them 
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than  the  disinclination  of  all  persons  to  have 
the  relations  of  social  life  and  of  business 
broken  up  by  protracted  litigation.  But  each 
party,  business-like,  alive  to  his  own  interest, 
did  not  mean  to  make  any  sacrifice  to  the 
other,  except  such  as  their  .common  object  might 
require ;  that  was,  to  drive  all  others  out  of  the 
brad-headed  spike  trade.  Burden  had  obtained 
one  verdict  against  the  defendants,  for  in- 
fringing his  patent.  He  was  suing  them  for 
doing  so  again,  and  had  obtained  no  injimc- 
tion  nisi,  to  restrain  them  from  continuing  it. 
They  continued  to  make  spike  with  a  machine, 
alleging  it  to  be  no  infringement  of  their  com- 
petitor's patent.  That  was  the  point  of  con- 
troversy. It  was  believed,  by  both  of  them,  that 
their  common  interest  required  a  relinquish- 
ment of  it  by  Mr.  Burden,  and  he  made  it, 
intending  that  each  might  thereafter  make 
brad-headed  spike  himself,  as  he  had  a  right 
to  do,  from  his  patent,  and  the  defendants,  as 
they  represented  themselves  to  be  doing,  by  the 
machine  which  they  swear  was  different,  in 
principle  and  operation,  from  his,  and  no  in- 
fringement of  it.  Brad-headed  spike  could  be 
made  with  either  of  them,  and  that  being  the 
case,  it  was  agreed  that  each  might  thereafter 
manufacture  and  vend  spike  of  such  kind  and 
character  as  they  might  "see  fit"  to  do. 

It  was  admitted,  in  the  argument  of  this  case, 
and  had  it  not  been,  it  is  certain  that  the 
214*]  agreement  of  October  14,  1845,  *does 
not,  in  terms,  give  to  the  defendants  the  right 
to  use  the  machines  patented  by  Burden  in 
1840.  But,  it  is  said,  it  does  give  that  right  by 
implication;  that  such  was  the  imderstanding 
and  intention.  And  that  is  inferred  from  mat- 
ters in  the  agreement  and  from  a  circumstance 
out  of  it,  which  are  said  to  determine  its  con- 
struction in  favor  of  the  claim  made  by  the 
defendants  to  use  Burden's  patent.  We  pro- 
ceed to  examine  it. 

In  the  agreement  it  is  said,  "Each  party,  in 
consideration  of  the  premises,  releases  to  the 
other  all  claim,  demand,  and  cause  of  action, 
by  reason  of  any  violation  of  the  patent  rights 
claimed  by  them  as  aforesaid,  to  the  date  here- 
of."   Those  are  its  words. 

By  the  premises,  of  course,  in  its  use  here,  is 
meant  all  of  the  deed  which  precedes  the  re- 
leases, making  every  part  or  clause  the  consid- 
eration for  which  the  releases  are  given.  The 
release  is  a  relinquishment  by  both  parties  of 
all  claim,  demand  and  cause  of  action,  for  the 
violation  of  patent  rights  claimed  by  them,  to 
that  date.  It  is  imperfectly  expressed,  as  to 
the  subject  matters  in  controversy,  which  were 
then  to  be  compromised  as  they  appear  in  the 
suit.  That  such  was  the  intention,  appears 
from  the  language  of  the  release,  it  being  for 
any  violation  of  the  patent  rights  claimed  by 
them.  The  defendants  never  charged  Burden 
with  any  violation  of  any  patent  of  theirs  in 
their  pleadings.  They  make  but  two  claims: 
the  first,  that  they  had  as  good  a  right  to 
make  brad-headed  spikes  as  Burden  had,  not- 
withstanding his  suit  against  them  for  infring- 
ing his  patent;  and,  as  patentee,  that  they  hiul 
the  right  to  manufacture  the  patent  horseshoe, 
against  the  exclusive  claim  of  Burden,  under 
his  patent,  to  make  them.  Now,  though  the 
release,  as  it  is  expressed,  may  imply  that  there 
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had  been  between  the  parties  other  claims  than 
such  as  we  find  in  the  suit  and  in  the  agree- 
ment, we  think  the  words  in  the  release, 
"claimed  by  them,  as  aforesaid,"  fixed  its 
meaning  to  what  is  expressed.  And  if  this 
was  not  so,  we  should  say,  without  these  words, 
"claimed  by  them,  as  aforesaid,"  that  the  gen- 
eral words  would  be  restrained  by  the  particu- 
lar occasion  of  using  them;  and  that  its  mean- 
ing is,  that  Burden  releases  to  the  defendants, 
for  the  considerations  of  the  agreement,  all 
claim  and  causes  of  action  up  to  that  date,  for 
any  violation  of  his  patent  rights  for  the  horse- 
shoe and  bending  lever,  for  which  they  asserted 
a  claim  as  well  as  himself.  T.  Raymond,  399; 
3  Mod.  277;  1  Lev.  236;  3  Id.  273;  2  Shower, 
47. 

Besides,  the  releases  being  operated  only  up 
to  that  date,  it  is  very  difficult  to  admit  that  it 
was  meant  to  provide  prospectively  for  the  de- 
fendants to  use  a  particular  machine,  for  any 
♦previous  violation  for  which  they  were  [♦215 
then  to  be  released.  It  is  a  bar  to  any  right  of 
action  for  the  past  for  the  causes  stated,  and 
not  a  limitation  upon  the  releases  for  any- 
thing of  a  like  kind  which  may  be  done  there- 
after. 

But  it  was  also  urged,  that  the  rights  of  the 
defendants,  imder  the  agreement,  to  use  Bur- 
den's bending  lever,  might  be  inferred  from 
their  relinquishment  to  the  appellant  of  their 
right  to  make  the  horseshoe.  The  proofs  in 
the  case  disclose,  that  Burden  had  obtained,  in 
November,  1835,  A  patent  for  a  new  and  use- 
ful improvement  in  the  machine  for  making^ 
horseshoes,  and  that  he  also  patented  another 
improvement  upon  that  in  1843.  In  May,  1844, 
Mr.  Homer  and  Mr.  Winslow  bought  from  Eli- 
sha  Tolles  and  Nathaniel  B.  Gaylord,  for  $1,000, 
a  patent  for  making  or  bending  horseshoes, 
claimed  by  Tolles  as  his  invention,  of  which 
Gaylord  became  the  owner  of  an  undivided 
half,  by  assignment  from  Tolles,  before  the  lat- 
ter obtained  his  patent,  in  1834.  In  the  agree- 
ment for  the  purchase,  it  is  recited  that,  the 
patent  having  been  lost,  a  new  patent  was  is- 
sued to  Tolles,  in  May,  1844.  The  view  taken 
by  Winslow  and  Horner  of  their  purchase  of 
that  patent  is  shown  by  covenants  in  the 
agreement.  It  is  that,  in  case  it  shall  at  anj 
time  appear,  by  the  decision  of  any  court  hav- 
ing competent  jurisdiction,  that  the  patents 
conveyed  to  Winslow  and  Homer  were  not  valid 
and  effectual  to  secure  to  them  the  exclusive 
privileges  thereby  granted,  whether  for  the 
reason  that  Tolles  was  not  the  original  inventor 
of  the  machine,  or  otherwise,  then,  that  the 
purchase  money  was  to  be  returned  to  Homer 
and  Winslow,  with  interest  from  the  time  it 
was  received;  both  Tolles  and  Gaylord  being 
only  responsible  for  the  portions  of  the  money 
that  they  might  receive,  Gaylord  guaranteeing 
to  the  purchasers  $100  of  the  $375,  which  it 
appears  he  did  receive  from  Mr.  Winslow,  Gay- 
lord having,  on  the  same  day,  received  from 
him  $675.  Such  was  the  claim  of  the  defend- 
ants for  a  patent  for  bending  horseshoes,  and 
no  more.  The  defendants  had  the  right  to 
buy  such  a  patent,  with  an  undertaking  to 
pay  the  expenses  of  a  law  suit,  if  they  pleased 
to  do  so.  And  they  had  a  right  to  use  the  pat- 
ent which  they  bought,  if  it  had  really  been  ob- 

Howard  14. 


1852 


Thb  Trot  Iboit  and  Nail  Factory  ▼.  Cobnino  et  al. 


215 


tained,  and  was  not  an  infringement  of  another 
patent.  But,  having  shown  their  own  appre- 
hension of  its  invalidity,  and  provided  that 
they  were  to  lose  nothing  by  it,  in  case  it  should 
prove  to  be  invalid,  the  right,  which  they  as- 
serted under  it  in  the  agreement  of  14th  Octo- 
ber, 1845,  can  only  be  viewed  by  us  as  a  relin- 
ouishment-  of  a  very  doubtful  claim  to  make  the 
patent  horseshoe,  to  the  exclusive  claim  made  by 
j;urden,  to  make  them  under  his  patent,  which 
formed  an  inducement  with  the  latter  to  enter 
216*]  into  the  release  contained  *in  that 
agreement.  As  to  the  circumstance  outside  of 
the  agreement  which  the  defendants  state 
formed  in  fact  the  consideration,  it  is  only 
necessary  to  say,  it  sufficiently  appears  that 
the  undivided  half  of  the  dock,  which  they 
bought  from  the  appellants,  was  fully  worth 
the  sum  paid  for  it  when  the  purchase  was 
made,  and,  therefore,  the  price  given  cannot  be 
a  consideration  for  anything  else. 

We  have  so  far  construed  the  agreement 
from  what  is  expressed  in  it,  in  connection  with 
the  claims  made  by  the  parties  in  the  suit  which 
Burden  agreed  to  discontinue.  There  are  other 
reasons  which  would  bring  us  to  the  same  con- 
clusion. 

Though  no  form  has  been  prescribed,  either 
for  assignments  of  patents  or  for  licenses  to 
use  them,  we  have  judicial  decisions  concerning 
both  which  are  to  determine  what  language 
will  make  either,  and  how  they  are  to  be  dis- 
tinguished from  each  other.  The  clause  of  the 
agreement  from  which  the  defendants  wish  it 
to  be  inferred  that  they  have  the  right  to  use 
Burden's  bending  lever,  gives  nothing  definitely. 
The  claim  made  by  them  in  their  answer  is 
uncertain.  It  is  difficult  to  distinguish  whether 
they  mean  to  claim  by  assignment  or  by  a 
license;  and  when  it  was  urged,  in  the  argu- 
ment, that  they  did  so  by  license,  it  was  equally 
uncertain  whether  they  did  so  upon  a  claim 
which  they  might  assign  or  use  for  others  who 
might  become  owners  in  their  factory,  or  which 
they  could  only  personally  use  without  being 
transmissible  by  them  to  others.  The  difference 
is  well  understood.  A  mere  license  to  a  party, 
without  having  his  assigns  or  equivalent  words 
to  them,  showing  that  it  was  meant  to  be  as- 
signable, is  only  the  grant  of  a  personal  power 
to  the  licensees,  and  is  not  transferrable  by  him 
to  another.  Curtis  on  Patents,  sec.  198;  2 
Story,  525,  554.  It  is  true  that^  in  the  argu- 
ment, the  claim  was  for  a  license  to  use  Bur- 
den's bending  lever;  but  to  what  extent,  or 
where,  or  for  what  time,  was  not  said;  nor  can 
it  be  collected  from  their  answer.  Such  un- 
certainties we  cannot  affirm  of  an  agreement 
which  definitely  states  what  they  may  do. 
Further,  we  cannot  adopt  the  construction  of 
the  agreement  contend^  for  by  the  defend- 
ants, because  they  gave  no  such  consideration 
for  such  an  interest  in  Burden's  patent.  We 
do  not  say  an  inadequate  one,  but  no  considera- 
tion. We  can  find  none  in  the  agreement,  nor 
any  in  what  is  said  in  their  answer  to  have 
been  a  consideration.  It  has  already  been 
shown,  that  the  dock  bought  by  them  from  the 
appellants  could  not  have  been  any  part  of  a 
eonsideration,  because  the  proofs  in  the  cause 
show  that  their  use  of  it  is  a  convenience  in 
their  business,  and  that  the  interest  which  they 
14  li.  ecL 


acquired  in  that  property  was  fully  worth  the 
price  given  by  them  for  it.  In  addition  to 
what  has  already  been  said  concerning  the 
'relinquishment  of  the  horseshoe  man-  [*217 
ufacture,  or  that  Burden  might  manufacture 
them,  and  that  they  would  not,  we  cannot  see 
how  that,  as  a  part  of  the  agreement,  can  be 
made  by  any  implication  to  mean  more  than 
this:  that  it  was  a  surrender  to  the  exclusive 
claim  of  Burden  to  make  them,  of  a  very  equivo- 
cal right  upon  their  part  to  do  so,  for  the  dis- 
continuance of  the  pending  suit,  for  the  allow- 
ance to  them  to  make  brad -headed  spike,  which 
it  was  the  purpose  of  the  suit  to  prevent,  and 
for  the  releases,  mutually  given  against  any 
future  claim  for  the  past  violations  of  the  pat- 
ent rights  claimed  by  them  in  their  pleadings. 
We  think,  from  the  agreement,  that  such  was 
the  intention  of  the  parties  to  it,  notwithstand- 
ing the  declaration  of  the  defendants  that  it 
was  otherwise.  We  do  so,  because  there  is  no 
proof  of  it  in  the  case,  and  because  it  is  not 
permitted  to  a  party  to  control  a  written  agree- 
ment by  parol  testimony  of  declarations  or  con- 
versation, at  the  time  it  was  completed  or  be- 
fore, ^hich  would  contradict,  add  to,  or  alter 
the  written  agreement,  either  in  the  case  of  a 
latent  or  patent  ambiguity,  though  in  either, 
collateral  facts,  and  the  circumstances  in  which 
the  parties  were  placed  when  the  agreement  was 
made,  may  be  given  in  evidence.  In  the  first 
case,  to  ascertain  something  extrinsic  or  mat- 
ter out  of  the  instrument  where  there  is  no  am- 
biguity from  the  language  of  it;  and  in  the 
other  when,  from  defective  terms,  the  intention 
of  the  parties  may  not  be  collected  from  them. 
In  this  agreement,  we  can  see  no  such  ambi- 
guity of  expression  to  make  it  doubtful,  or  any- 
thing extrinsic  connected  with  it  to  make  it 
imcertain. 

The  proofs  in  this  case  disclose,  that  Burden's 
bending  lever  is  a  valuable  invention.  So  much 
so,  that  the  appellants  gave  to  him  for  the  as- 
signment of  it,  with  its  improvements,  and  for 
the  assignment  of  the  horseshoe  "patent,  thirty 
per  cent,  upon  the  net  gains  of  the  manufac- 
ture of  both,  with  a  like  interest  in  the  value 
of  all  the  machinery  of  both  which  might  be  on 
hand  when  the  contract  shall  be  at  an  end — 
and  with  the  same  interest  in  all  the  real  es- 
tate, the  additions  and  improvements  of  it, 
which  shall  be  bought  and  made  out  of  the 
earnings  of  the  assigned  machinery,  with  this 
further  stipulation  upon  the  part  of  the  appel- 
lant, that  his  interests,  as  they  have  been  stat- 
ed, should  commence  six  months  before  the  date 
of  his  assignments.  With  such  advantages,  it  can- 
not be  supposed  that  it  was  understood  by  the 
parties  to  the  agreement  of  14th  October,  1845, 
that  Burden  meant  to  put  a  rival  establishment 
in  possession  of  an  interest  in  his  patent  equal 
to  that  of  the  appellants,  for  making  brad- 
headed  spike,  and  that  for  nothing. 

Before  concluding,  we  will  remark,  that  there 
is  no  proof  in  the  cause  to  maintain  the  aver- 
ment in  the  answer  of  the  defendants,  that 
•they  used  the  bending  lever  of  Burden  [*218 
with  his  knowledge  and  that  of  the  appellants, 
from  the  date  of  the  agreement  until  the  suit 
was  brought,  without  any  objection  or  com- 
plaint from  either  of  them. 

In  every  point  of  view  which  we  can  take  of 
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this  case,  we  think  that  the  defendants  have  in- 
fringed the  patent  for  making  hook  or  brad- 
headed  spike  with  Burden's  bending  lever.  We 
shall  direct  the  decree  of  the  court  below  to  be 
reversed,  and  shall  order  a  perpetual  injunction 
to  enjoin  the  defendants  from  using  the  ma- 
chine with  Burden's  bending  lever  in  the 
manufacture  of  brad-headed  spike,  and  shall 
remand  the  case  to  the  court  below,  with  di- 
rections for  an  account  to  be  taken  as  is  prayed 
for  by  the  appellants. 

Mr.  Chief  Justice  Taney  and  Mr.  Justice  Nel- 
son dissented. 

OBDEB. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  united  States  for  the  Northern  District  of 
New  York,  and  was  argued  by  counsel;  on 
consideration  whereof,  it  is  now  here  ordered, 
adjudged  and  decreed  by  this  court,  that  the 
decree  of  the  said  Circuit  Court  in  this  cause 
be,  and  the  same  is  hereby  reversed,  with  costs ; 
and  that  this  cause  be,  and  the  same  is  hereby 
remanded  to  the  said  Circuit  Court,  with  in- 
structions to  enjoin  the  defendants  perp|etually 
from  using  the  improved  machinery  with  the 
bending  lever  for  making  hook  and  brad-headed 
spikes,  patented  to  Henry  Burden,  the  2d  Sep- 
tember, 1840;  and  assigned  to  the  complainant 
as  set  forth  in  complainant's  bill,  and  to  enter 
a  decree  in  favor  of  the  complainants,  for  the 
use  and  profits  thereof,  upon  an  account  to  be 
stated  by  a  master,  under  the  direction  of 
the  said  Circuit  Court,  as  is  prayed  for  by  the 
complainant,  and  for  such  further  proceedings 
to  be  had  therein,  in  conformity  to  the  opinion 
of  this  court,  as  to  law  and  justice  may  apper- 
tain. 

Rev'g^l  Blatchf.  467. 


HORACE  C.  SILSBY,  Washburn  Race,  Abel 
Downs,  Henry  Herrion,  and  Charles  D. 
Thompson, 

T. 

ELISHA   FOOTB. 

Sickness  of  puror — ^withdrawal  and  replacement 
during  trial — Erroneous  reason  for  a  correct 
rejection  of  evidence  not  ground  for  review — 
Patent  for  combination,  sufficiency  of  specifi- 


cations— ^Reference  to  dictionary  without  spe- 
cifying place  not  sufficient  notice  of  special 
matter. 

Upon  a  trial  In  New  York,  a  iuror  became  til, 
and  was  diBchars:ed  before  any  evidence  was  given, 
and  before  the  plalDtiffs*  counsel  had  concluded  hts 
opening:  address.  The  court  ordered  another  juror 
to  be  sworn,  and  proceeded  with  the  trial.  The  de> 
fendant  cannot  object  to  this.  It  is  the  practice  in 
New  York,  and  the  Circuit  Court  had  a  right  to  fol- 
low it. 

*The  court  having  erroneously  refused  to  [*210 
allow  the  plaintiff  to  offer  a  paper  in  evidence  as  a 
disclaimer  of  part  of  a  patent,  afterwards  refused 
to  allow  the  defendants  to  offer  the  same  paper  in 
evidence  for  the  purpose  of  prejudicing  the  plain- 
tiffs* rights.  This  last  refusal  was  correct.  The  rea- 
son given  was  erroneous,  but  this  is  not  a  sufficient 
cause  for  reversing  the  judgment. 

The  courts  of  the  United  States  have  not  tha 
power  to  order  a  nonsuit  against  the  wishes  of  the 
plaintiff. 

Under  a  notice  given  by  the  defendant,  that  the 
invention  claimed  by  the  plaintiff  was  described 
in  Ure's  Dictionary  of  Arts,  Manufactures  and 
Mines,  and  had  been  used  by  Andrew  Ure,  of  Lon- 
don, it  was  not  competent  to  give  in  evidence  a 
very  large  book.  The  place  In  the  book  should 
have  been  specified. 

Nor,  under  the  notice,  was  the  book  competent 
evidence,  that  Andrew  Ure,  of  London,  had  a  prior 
knowledge  of  the  thing  patented.  The  notice  does 
not  state  the  place  where  the  same  was  used. 

One  of  the  specifications  of  the  patent  being  for 
a  combination  of  certain  parts  of  mechanism  nec- 
essarv  to  produce  the  desired  result,  it  was  proper 
for  the  court  to  Instruct  the  jurv  that  the  defend- 
ants had  not  infringed  the  patent,  unless  they  had 
used  all  the  parts  embraced  in  the  plaintiffs*  com- 
bination ;  and  the  jury  were  to  find  what  those 
parts  were,  and  whether  the  defendants  had  used 
them. 

When  a  claim  does  not  point  out  and  designate 
the  particular  elements  which  compose  a  combina- 
tion, but  only  declares,  as  it  properly  may,  that  the 
combination  is  made  up  of  so  much  of  the  described 
machinery  as  effects  a  particular  result,  it  is  a  ques- 
tion of  fact  which  of  toe  described  parts  ore  essen- 
tial to  produce  that  result :  and  to  this  extent,  not 
the  construction  of  the  claim,  strictly  speaking, 
but  the  application  of  the  claim,  should  be  left  to 
the  jury. 

rp  HIS  case  was  brought  up  by  writ  of  error 
I     from  the  Circuit  Ck>urt  of  the  United  State« 
for  the  Northern  District  of  New  York. 

The  facts  are  stated  in  the  opinion  of  the 
court. 

It  was  argued  by  Mr.  Seward  for  the  plain- 
tiffs in  error  and  by  Mr.  Foote,  in  proper  per- 
son, for  the  defendant  in  error. 

Mr.  Justice  Ciirtia  delivered  the  opinion  of 
the  court: 

This  is  an  action  on  the  case  for  the  Tiola- 


NoTB. — Decision  in  this  case  examined  and  ex- 
plained by  Judge  Orier,  dissenting,  in  Silsby  t. 
Foote,  20  How.  878. 

Jury ;  of  what  number ;  practice  In  regard  to ;  Ill- 
ness or  insanity  of  one;  thirteen  or  eleven  jurors; 
wrong  pei*8on  serving  as  juror  by  mistake. 

A  petit  jury  must  l>e  composed  of  twelve  men, 
according  to  the  meaning  of  the  term  in  the  com- 
mon law.  United  States  v.  Insurgents  of  Pennsyl- 
vania, 2  Dall.  835 ;  Bonaparte  v.  Camden  and  Am- 
boy  R.  R.  Co.  Baldw.  205;  6  Mete.  Mass.  231;  4 
Ohio  St.  177 ;  2  Wise.  22 ;  3  Wise.  219 :  Conger  v. 
Hudson  River  R.  R.  Co.  12  N.  Y.  2  Kern,  100; 
Wynehamer  v.  People,  18  N.  Y.  427;  De  Lolme  on 
Const.  121,  124,  250;  8  Bl.  Com.  358,  365,  375,  376; 
2  Hale's  Hist.  Com.  L.  137,  141, 140,  150 :  1  lieave's 
Hist.  Eng.  L.  83-85 ;  Dowllng  v.  The  State,  5  Sm.  ft 
Marsh.  664. 

Before  a  jury  is  made  up  incompetent  jurors 
who  have  been  summoned  and  sworn  may  be  dis- 
charged, and  others  summoned  In  their  places. 
United  States  v.  Dickinson,  Hempst.  1. 

A  juror  who  has  a  cause  at  issue  which  he  ex- 
pects will  be  tried  at  the  snrae  term  will  be  dis 
charged,  and  if  not  dlschnrged  may  be  challenged. 
Claggett's  case,  2  Cranch  C.  C.  247. 
394 


After  the  counsel  had  commenced  to  open  the 
cause,  but  before  evidence  had  been  offered,  a 
juror  fell  ill  and  was  discharged.  Thereupon,  no 
objection  being  made,  the  court  ordered  another 
juror  to  be  summoned  and  sworn,  and  the  trial 
then  proceeded :  Held,  that  there  was  no  error  In 
this.  Young  V.  Marine  Ins.  Co.  of  Alexandria,  1 
Cranch  C.  C,  566.  This  agrees  with  the  doctrine  of 
the  alMve  case  of  Silsby  v.  Foote. 

Even  on  a  trial  for  a  capital  offense,  a  jury  may 
be  discharged,  on  account  of  the  insanity  of  one 
of  the  jurors,  without  the  consent  of  the  prisoner 
or  his  counsel.  Such  a  discharge  is  in  the  discre- 
tion of  the  court,  and  cannot  form  the  subject  of  a 
Slea  in  bar  to  further  trial  of  the  prisoner.  United 
tates  V.  Haskell,  4  Wash.  C.  C.  402 ;  2  Wheel.  Cr. 
Cas.  101. 

If  one  of  the  jurors  be  sick  so  that  he  cannot  de- 
liberate, and  a  verdict  be  taken,  it  is  the  verdict  of 
the  other  eleven,  and  will  be  set  aside.  Den  v. 
Baldwin,  2  Penn.  495. 

It  has  been  held  that  the  legal  number  of  jurors 
cannot  be  dispensed  with  even  by  consent,  and  a 
cause  cannot  be  tried  by  eleven  jurors.  Mitten  v. 
Smock,  2  Tenn.  911 ;  Brlant  v.  Russell,  1  Penn. 
146. 

If  a  juror  already  sworn  be  excused  for  sickness 
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4ioxi  of  a  patent  right  granted  to  the  defendant 
in  error  on  the  26th  day  of  May,  1842,  for  "a 
new  and  useful  improvement  in  regulating  the 
draft  of  stoves.*'  On  the  trial  in  the  Circuit 
Court  for  the  Northern  District  of  New  York, 
the  defendants  took  exceptions  to  the  rulings 
of  the  District  Judge,  who  presided  at  the  trial, 
and  have  brought  the  case  here  by  a  writ  of 
•error. 

The  first  exception  shows  the  following  facts : 
After  the  counsel  for  the  plaintiff  had  begun 
his  opening  address  to  the  jury,  a  juror  became 
ill,  applied  to  the  court  to  be  discharged,  and 
was  discharged  fr<»n  the  panel  on  account  of 
physical  inability  to  sit  on  the  residue  of  the 
trial.  Thereupon  the  court  ordered  another 
juror  to  be  drawn  and  sworn,  and  the  panel 
being  thus  full,  the  trial  proceeded,  and  the 
plaintiffs'  counsel  concluded  his  address.  The 
plaintiff  assented  to  this  proceeding,  the  defend- 
ant objected,  and  excepted  to  the  order  of  the 
^eourt. 

We  think  it  was  not  erroneous  for  the  pre- 
siding judge  to  treat  the  physical  inability  of 
the  juror  as  simply  creating  a  vacancy  on  the 
panel,  and  proceeding  to  fill  it  in  the  usual 
220*]  way  by  having  •a  twelfth  juror  drawn 
and  sworn.-  We  imderstand  it  to  have  been 
the  practice  of  the  courts  of  the  State  of  New 
York  so  to  treat  such  a  withdrawal  of  a  juror, 
when  the  presiding  judge  in  his  discretion  has 
thought  proper  to  Ao  so,  and  under  the  Act  of 
July  20,  1840  (5  Stat,  at  Large,  394),  the  Cir- 
cuit Court  might  properly  conform  to  that  prac- 
tice. Of  course  it  must  be  confined  to  cases 
like  the  present,  in  which  it  is  apparent  the 
party  objecting  received  no  injury.  The  de- 
fendant cannot  be  supposed  to  have  been  pre- 
judiced by  the  failure  of  the  twelfth  juror  to 
hear  a  part  of  the  opening  argument  for  the 
plaintiff,  no  evidence  having  been  given,  and 
he  did  not  make  known  to  the  court  that  he  de- 
sired to  attempt  to  exercise  any  right  of  chal- 
lenge of  the  other  eleven  jurors,  to  which  he 
might  have  been  restored  if  any  cause  existed, 
and  the  panel  had  been  treated  as  broken  up. 
Kex  T.  Edwards,  4  Taimt.  309;  Green  v.  Nor- 
ville,  3  Hill,  S.  C.  262.  In  such  a  case  we 
think  it  rested  in  the  discretion  of  the  court 
whether  the  withdrawal  of  a  juror  should  be 
treated  simply  as  occasioning  a  vacancy  on  a 


still  existing  panel,  or  as  breaking  up  the  panel 
altogether,  and  it  being  a  matter  of  discretion, 
no  error  could  be  assigned  upon  it,  even  if  there 
were  reason  to  believe,  what  in  this  case  there 
is  not,  that  the  discretion  was  not  wisely  exer- 
cised. 

The  next  exception  was  to  the  refusal  of  the 
judge  to  allow  the  defendant  to  put  in  evidence 
to  the  jury  an  indorsetnent  on  the  original  let- 
ters patent.  The  plaintiff  had  previously  of- 
fered in  evidence  a  duly  certified  copy  of  the 
following  disclaimer: 
To  the  Commissioner  of  Patents,  the  petition 

of   Elisha   Foote,    of   Seneca   Falls,   in    the 

County  of  Seneca,  and  State  of  New  York, 

respectfully  represents: 

That  your  petitioner  obtained  letters  patent 
of  the  United  States  for  an  improvement  in 
regulating  the  draft  of  stoves,  which  letters 
patent  are  dated  on  the  26th  day  of  May,  1842. 
That  he  has  reason  to  believe  that,  through  in- 
advertence and  mistake  the  claim  made  in  the 
specification  of  said  letters  patent,  in  the  fol- 
lowing words,  to  wit:  "What  I  claim  as  my 
invention  and  desire  to  secure  by  letters  patent, 
is  the  application  of  the  expansive  and  con- 
tracting power  of  a  metallic  rod,  by  differ^it 
degrees  of  heat,  to  open  and  close  a  damper 
which  governs  the  admission  of  air  into  a  stove, 
or  other  structure  in  which  it  may  be  used,  by 
which  a  more  perfect  control  over  the  heat  is 
obtained  than  can  be  by  a  damper  in  the  fine," 
is  too  broad,  including  that  of  which  your  pe- 
titioner was  not  the  first  inventor. 

Your  petitioner,  therefore,  hereby  enters  his 
disclaimer  to  so  much  of  said  claim  as  extends 
the  application  of  the  expansive  and  contract- 
ing power  of  a  metallic  rod,  by  different  de- 
grees of  *heat,  to  any  other  use  or  pur-  [*221 
pose  than  that  of  regulating  the  heat  of  a  stove, 
in  which  such  rod  shall  be  acted  upon  directly 
by  the  heat  of  the  stove  or  the  fire  which  it 
contains;  such  disclaimer  is  to  operate  to  the 
extent  of  the  interest  in  said  letters  patent 
vested  in  your  petitioner,  who  has  paid  ten  dol- 
lars into  the  Treasury  of  the  United  States, 
agreeably  to  the  Act  of  Congress  in  that  case 
made  and  provided.  Elisha  Foote. 

Witnesses — Morris  Newton,  Edwin  L.  Bal- 
tink. 

The  defendants  objected  upon  the  ground 
that  the  instrument  did  not  state  ''the  extent 


before  the  trial  Is  begun,  the  court  may  select  a 
new  one,  and  the  trial  may  proceed.  Punnell  t. 
8Ute.  29  Geo.  681. 

At  any  time  before  evidence  is  given  to  the  Jury* 
the  court  may,  of  its  own  motion,  remove  a  Juror 
Incompetent  from  partiality.  Ouire  v.  State,  87 
Miss.  8  George,  869. 

Pending  the  selection  of  the  jury,  and  before  the 
Jurors  had  been  charged  with  the  trial  of  the  pris- 
oner, two  of  them  were  discharged  by  the  court, 
with  the  consent  of  the  Attorney-General  and  the 
prisoner.  In  this  there  was  held  to  be  no  error. 
Kolen  V.  State,  2  Head,  Tenn.  520. 

An  agreement  for  trial  with  a  jury  of  less  than 
twelve,  in  a  trial  for  misdemeanor,  is  valid,  and  a 
Judgmeot  on  the  verdict  is  not  erroneous.  Murphy 
▼.  Commonwealth,  1  Met.  Ky.  365. 

Where  It  was  discovered  during  the  examination 
of  the  first  witness,  that  there  were  thirteen  jurors 
In  the  l)Oz,  and  the  court  discharged  them,  and 
4rew  another  jury,  and  tried  the  cause  by  it :  Field, 
regular.  Mulrhead  v.  Evans,  2  L.  M.  &  P.  294  ;  6 
Kxch.  447 :  15  Jur.  385 ;  20  L.  J.  Exch.  211. 

Where  one,  not  summoned,  answered  by  mistake 
to  the  name  of  a  juryman  summoned,  and  served 
in  bis  stead,  and  defendant  objected  to  taking  the 
▼erdict  which  they  gave  for  plaintiff :  Held,  a  mis- 
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trial.  Doe  d.  Ashburnham  v.  Michael,  16  Q.  B. 
820;  16  Jur.  677;  20  L.  J.  Q.  B.  266;  Devey  v. 
Hobson,  6  Taunt.  460 ;  Willes,  488 ;  Russel  v.  Bull, 
Barnes,  455. 

It  is  in  the  discretion  of  the  court  to  grant  a  new 
trial  where  one  not  impaneled  or  sworn  has  served 
by  mistake  upon  the  jury.     Amherst   v.   Hadley, 

1  Pick.  88;  Howland  v.  Gifford,  1  Pick.  43,  n.; 
Wells  v.  Cooper,  20  L.  T.  N.  S.  721 :  Hardenburgh 
V.  Crary,  15  How.  Pr.  807 ;  Hill  v.  Yates,  12  East, 
229,  231 ;  Falmouth  v.  Roberts,  1  Dowl.  N.  8.  633. 

If  one  of  the  jury  happens  to  be  taken  suddenly 
ill,  so  as  to  be  incapable  of  remaining  until  the 
verdict  Is  agreed  on,  the  court  may  discharge  that 
jurv  and  charge  another  with  the  cause.  Ann  Seal- 
berfs  case.  Leach,  706;  Bex  v.  Edwards,  4  Taunt. 
309;  3  Camp.  207. 

One  of  the  jury,  after  he  had  been  sworn,  and 
had  heard  part  of  the  evidence,  fell  sick,  and  an- 
other was  sworn  in  his  place  by  consent  of  both 
parties ;  It  was  held  a  good  verdict.  5  Bac.  Abr. 
382 ;  Palm.  411. 

A  cause  cannot  be  tried  by  eleven  jurors.  1  Pen- 
ning, 146;  2  Penning,  911,  945. 

A  judgment  was  reversed,  when  the  case  had 
t>een  tried  by  thirteen  jurors.    Whitehurst  v.  Davis, 

2  Hayw.  113. 
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of  his  interest  in  such  patent."  5  Stat,  at 
Large,  103,  sec.  7.  The  court  sustained  the 
objection,  and  refused  to  permit  the  instru- 
ment to  be  read  by  the  plaintiff  as  a  disclaimer. 
At  a  subsequent  stage  of  the  trial  the  defend- 
ant offered  to  read  to  the  jury  a  copy  of  this 
instrument  indorsed  on  the  original  letters  pat- 
ent, not  as  a  disclaimer  under  the  Act  of  Con- 
gress above  referred  to,  but  as  a  confession  by 
the  plaintiff  that  he  was  not  the  original  and 
first  inventor  of  a  part  of  the  thing  patented. 
The  plaintiff  objected,  because  the  indorsement 
on  the  letters  patent  was  not  in  his  handwrit- 
ing, nor  signed  by  him,  and  the  defendants 
had  already  caused  a  duly  certified  copy  of  the 
same  instnunent  to  be  rejected.  The  court 
sustained  the  objection. 

We  are  of  opinion  the  court  erred  in  not  al- 
lowing the  plaintiff  to  put  this  instrument  in 
evidence  as  a  disclaimer,  under  the  7th  section 
of  the  Act  of  March  3,  1837.  5  Stat,  at  Large, 
193.  This  section  authorizes  not  only  the  pat- 
entee, but  his  executors,  administrators  and 
assigns,  whether  of  the  whole  or  of  a  sectional 
interest  in  the  patent,  to  make  disclaimer, 
''stating  therein  the  extent  of  his  interest  in 
such  patent.''  This  instrument  states  that  the 
plaintiff  was  himself  the  patentee,  and  having 
thus  shown  a  grant  to  himself  of  the  whole  in- 
terest, it  is  silent  respecting  a  transfer  of  any 
part  of  it.  The  fair  implication  is  that  he  still 
owns  the  whole;  and  this  implication  is  suffi- 
cient without  an  express  declaration  that  he 
had  parted  with  no  interest.  It  has  been  ar- 
gued that  the  words  ''such  disclaimer  is  to 
operate  to  the  extent  of  the  interest  vested  in 
your  petitioner,"  imply  that  he  had  not  the 
whole  title.  But  the  interest  previously  de- 
scribed as  vested  in  him  was  the  entire  title  as 
patentee,  and  this  reference  to  that  interest, 
accompanied  by  a  declaration  that  the  dis- 
claimer was  intended  to  operate  upon  it  to  its 
whole  extent,  strengthens,  rather  than  weak- 
ens the  implication  that  he  owned  the  whole 
patent.  This  being  so,  it  follows,  that  when 
the  defendants  offered  to  put  a  copy  of  the  in- 
strument in  evidence,  not  as  a  disclaimer,  but 
as  a  confession  of  the  defendant,  to  prejudice 
his  rights,  it  was  properly  rejected.  It  is  true 
the  rejection  of  the  evidence  was  placed  on  a 
222*1  different  ♦ground  by  the  judge  below. 
But  if  the  defendants  were  not  deprived  of  any 
right  by  the  rejection  of  the  evidence,  it  is  not 
cause  for  reversing  the  judgment  that  an  erro- 
neous reason  was  given  for  rejecting  it;  and 
they  were  not  deprived  of  any  right,  if  the  pa- 
per  was  not  legal  evidence  upon  the  particular 
point  for  which  alone  it  was  offered,  or  if  its 
reception,  accompanied  by  proper  instructions 
to  the  jury  concerning  its  legal  effect,  must 
necessarily  have  assisted  the  opposite  party. 

The  next  exception  is  to  the  refusal  of  the 
judge  to  order  a  nonsuit.  But,  as  it  has  been 
repeatedly  decided  that  the  courts  of  the  United 
States  have  no  power  to  order  a  peremptory 
nonsuit,  against  the  will  of  the  plaintiff,  it  is 
not  necessary  to  examine  the  grounds  of  the 
motion.  Doe  v.  Grymes  et  al.  1  Pet.  469; 
D'Wolf  V.  Rabaud  et  al.  1  Pet.  476;  Crane  v. 
Morris  et  al.  6  Pet.  698. 

In  the  course  of  the  trial,  the  defendants  of- 
fered to  put  in  evidence  two  articles  contained 
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in  Ure's  Dictionary  of  Arts,  Manufactures  mnd 
Mines,  to  prove  that  the  patent  declared  on  was 
not  valid.  The  plaintiff  objected,  and  the  evi- 
dence was  excluded.  It  is  incumbent  on  the 
defendants  to  show  their  right  to  introduce  thib 
evidence.  To  do  so,  they  rely  on  the  fifteenth 
section  of  the  Act  of  July  4th,  1836.  6  Stat,  at 
Large,  123.  This  section  enables  the  defend- 
ant, in  any  action  on  the  case  founded  on  let- 
ters patent,  to  give  in  evidence,  imder  the  gen- 
eral issue,  any  special  matter  of  which  notice 
in  writing  may  have  been  given  to  the  plaintiff, 
or  his  attorney,  thirty  days  before  the  trial, 
tending  to  prove,  among  other  things,  that  the 
patentee  was  not  the  original  and  first  inventor 
of  the  thing  patented,  or  of  some  substantial 
and  material  part  thereof  claimed  as  new,  or 
that  it  had  been  described  in  same  public  work 
anterior  to  the  supposed  discovery  thereof  by 
the  patentee;  and  whenever  the  defendant  re- 
lies, in  his  defense,  on  the  fact  of  a  previous 
invention,  knowledge,  or  use  of  the  thing  pat- 
ented, he  is  required  to  state,  in  his  notice  of 
special  matter,  the  names  and  places  of  resi- 
dence of  those  whom  he  intends  to  prove  pos- 
sessed a  prior  knowledge  of  the  thing,  and 
where  the  same  had  been  used.  The  notice 
given  in  this  case  was  as  follows: 

"The  patentee  was  not  the  original  and  first 
inventor  or  discoverer  of  a  substantial  and  ma- 
terial part  thereof,  claimed  as  new.  That  it 
had  b^n  described  in  a  public  work,  called 
'Ure*s  Dictionary  of  Arts,  Manufactures,  and 
Mines,'  anterior  to  the  supposed  invention  there- 
of by  the  patentee ;  and  also,  had  been  in  public 
use  and  known  before  that  time,  and  used  by 
Andrew  Ure,  of  London ;  the  late  M.  Bonnemair, 
of  Paris,  and  George  H.  McClary,  of  Seneca 
Falls,  New  York." 

Ure's  Dictionary  contains  upwards  of  thir- 
teen hundred  pages,  *and  the  articles  [*22S 
which  the  defendants  offered  to  read  were  en- 
titled "Thermostad"  and  "Heat  Regulator/' 
The  first  question  is,  whether  this  was  a  sufll- 
cient  notice  of  the  special  matter,  tending  to 
prove  that  the  thing  patented,  or  some  substan- 
tial part  thereof,  claimed  as  new,  had  been  de- 
scribed in  a  printed  publication.  We  are  of 
opinion  it  was  not.  The  act  does  not  attempt 
to  prescribe  the  particulars  which  such  a  no- 
tice shall  contain.  It  simply  requires  notice. 
But  the  least  effect  which  can  be  allowed  to 
this  requirement,  is  that  the  notice  should  be  so 
full  and  particular  as  reasonably  to  answer  the 
end  in  view.  This  end  was  not  merely  to  put 
the  patentee  on  inquiry,  but  to  relieve  him 
from  the  neceRsity  of  making  useless  inquiries 
and  researches,  and  enable  him  to  fix  with  pre- 
cision upon  what  is  relied  on  by  the  defend- 
ants, and  to  prepare  himself  to  meet  it  at  the 
trial.  This  highly  sanitary  object  should  be 
kept  in  view,  and  a  corresponding  disclosure 
exacted  from  the  defendant  of  all  those  partic- 
ulars which  he  must  be  presumed  to  know, 
and  which  be  may  safely  be  required  to  state, 
without  exposing  him  to  any  risk  of  losing  his 
rights.  Less  tl^n  this  would  not  be  reason- 
able notice,  and,  therefore,  would  not  be  such  a 
notice  as  the  a<^  must  be  presumed  to  haya  in- 
tended. 

Now,  we  do  not  perceive  that  the  defendants 
would  be  exposed  to  the  risk  of  losing  any 
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right,  by  requiring  them  to  indicate,  in  theit 
notice,  what  particular  things,  described  in  the 
printed  publication,  they  intended  to  aver  were 
substantially  the  same  as  the  thing  patented. 
This  they  might  have  done,  either  by  reference 
to  pages  or  titles,  and  perhaps  in  other  ways, 
for  the  particular  manner  in  which  the  things 
referred  to  are  to  be  identified,  must  depend 
much  upon  the  contents  of  the  volume,  and 
their  arrangement.  It  has  been  urged  that  a 
defendant  may  not  have  access  to  the  book  in 
season  for  the  notice.  But  it  must  be  remem- 
bered that,  some  considerable  time  before  it  is 
necessary  to  give  such  a  notice,  the  defendant 
has  begun  to.  use  the  thing  patented,  which, 
prima  facie,  he  has  no  right  to  use,  and  it 
would  seem  to  be  no  injustice,  or  hardship,  t^ 
expect  him,  before  he  begins  to  infringe,  to  as- 
certain that  the  patentees'  title  is  not  valid,  and 
if  its  invalidity  depends  on  what  is  in  a  public 
work,  that  he  should  inform  himself  what  that 
work  contains,  and,  consequently,  how  to  re- 
fer to  it.  We  do  not  think  it  necessary  so  to 
construe  this  Act,  designed  for  the  benefit  of 
patentees,  as  to  enable  the  defendant  to  do, 
wha?t  we  fear  is  too  often  done,  to  infringe  first, 
and  look  for  defenses  afterwards. 

Nor  does  a  notice,  that  somewhere,  in  a  vol- 
ume of  thirteen  hundred  pages,  there  is  some- 
thinpT  which  tend's  to  prove  that  the  thing  pat- 
ented, or  some  substantial  and  material  part 
2 2 4* J  thereof  *claimed  as  new,  had  been  de- 
scribed therein,  relieve  the  patentee  from  the 
necessity  of  making  fruitless  researches,  or  en- 
able him  to  fix  with  reasonable  certainty  on 
what  he  must  encounter  at  the  trial.  Upon 
this  ground,  therefore,  the  exception  cannot  be 
supported. 

But,  it  is  further  urged  that  the  book  ought 
to  have  been  admitted  as  evidence;  that  Andrew 
Ure,  of  London,  had  a  prior  knowledge  of  the 
thing  patented.  This  view  cannot  be  sustained. 
For,  although  the  name  of  Andrew  Ure,  of 
London,  is  contained  in  the  notice  of  persons 
who  are  alleged  to  have  had  this  prior  knowl- 
edge, yet  the  defendants  have  not  brought  them- 
selves within  the  Act  of  Congress,  because  the 
notice  does  not  state  ''where  the  same  was 
used,"  by  Andrew  Ure.  Besides,  inasmuch  as 
the  same  section  of  the  statute  provides  that  a 
prior  invention  in  a  foreign  country  shall  not 
ayoid  a  patent,  otherwise  valid,  unless  the  for- 
eign invention  had  been  described  in  a  printed 
publication,  the  defendants  are  thrown  back 
upon  that  clause  of  the  Act  which  provides  for 
that  defense,  arising  from  a  printed  publica- 
tion, which  has  already  been  considere(l. 

The  next  exception  was  to  the  charge  of  the 
presiding  Judge  to  the  jury.  The  defendants 
requested  the  Judge  to  charge  the  jury,  3d, 
that  it  was  erroneous  to  consider  as  constituent 
I)arts  of  the  combination  claimed  by  the  plain- 
tiflf  only  those  points  which  were  requisite  to 
the  operation  of  opening  and  closing  the  damp- 
«>r;  but  that,  on  the  contrary,  the  jury  must 
consider  as  constituent  parts  of  the  combina- 
tion all  the  parts  of  the  machine,  as  described 
in  the  specification,  by  which  the  regulation  of 
the  heat  of  a  stove,  or  the  other  structures,  is 
I'flfected. 

4.  That  the  index  is  a  constituent  part  of  the 
(combination  patented  by  the  plaintin. 

6.  That  the  detaching  process  of  the  lever  is 
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a  constituent  part  of  the  combination  patented 
by  the  plaintiff. 

6.  That  the  pendulum  is  a  constituent  part 
of  the  combination. 

And,  in  this  connection, 

7.  That  if  the  defendants  do  not  use  all  the 
constituent  parts  of  the  combination  patented 
by  the  plaintiff,  a  verdict  must  be  rendered  for 
the  defendants. 

As  to  the  2d,  3d,  4th,  5th,  6th,  and  7th  of  the 
instructions  prayed  for  by  the  defendants,  the 
judge  charged  the  jury,  that  it  was  true  as  in- 
sisted by  the  defendants'  counsel,  that  the  third 
article  of  the  summary  of  the  plaintiff's  speci- 
fication, on  which  alone,  if  at  all,  he  was  en- 
titled to  recover,  was  for  a  combination;  and 
unless  it  appeared  by  the  evidence  that  the  de- 
fendants had  used  all  the  parts  of  the  plaintiff's 
stove  embraced  in  such  combination,  he  was 
not  entitled  to  recover.  That  the  *com-  [*225 
bination  claimed  in  the  article  in  question  was 
of  such  parts  of  the  mechanism  described  in 
the  specification  as  are  necessary  to  regulate  the 
heat  of  the  stove.  And  unless  it  appeared  by 
the  evidence  that  some  parts  of  the  mechanism, 
not  shown  to  have  been  used  by  the  defend- 
ants, were  necessary  to  perform  that  office,  or 
that,  according  to  the  just  construction  of  the 
specification,  such  parts  were  intended  to  be 
claimed  by  the  plaintiff  as  a  part  of  such  com- 
bination, they  are  not  to  be  considered  as  em- 
braced within  it.  That  inasmuch  as  by  the 
fourth  article  of  the  plaintiff's  summary,  he 
made  a  distinct  and  separate  claim  to  what  had 
been  called  the  detaching  apparatus,  there 
seemed  to  be  good  reason  to  infer  that  it  was 
not  his  intention  to  claim  this  in  the  third  arti- 
cle as  a  part  of  the  combination  therein  men- 
tioned. But  the  judge  observed  that  the  ques- 
tion relative  to  the  extent  of  the  combination, 
had  been  treated  by  the  defendant's  counsel  as 
a  question  of  fact,  and  he  had  no  disposition  to 
withdraw  it  from  the  consideration  of  the  jury ; 
and  he  therefore  submitted  it  to  the  jury  to  de- 
cide, from  the  evidence,  whether  the  parts  of 
the  mechanism  described  in  the  specification, 
which  were  not  shown  to  have  been  used  by 
the  defendants,  were  necessary  to  regulate  the 
heat  of  the  stove;  and  instructed  the  jury  that 
if  they  should  so  find,  the  defendatats  would 
be  entitled  to  a  verdict.  And  the  judge  re- 
fused to  charge  otherwise  in  relation  to  such 
instructions,  or  any  of  them. 

To  this  charge  and  refusal  of  the  judge,  as 
the  2d,  3d,  4th,  5th,  6th,  and  7th  of  the  instruc- 
tions prayed  by  the  defendants,  the  defendants' 
counsel  then  and  there  excepted. 

The  substance  of  the  charge  is,  that  the  jury 
were  instructed  by  the  Judge  that  the  third 
claim  in  the  specification  was  for  a  combination 
of  such  parts  of  the  described  mechanism  as 
were  necessary  to  regulate  the  heat  of  the  stove ; 
that  the  defendants  had  not  infringed  the  pat- 
ent, imless  they  had  used  all  the  parts  em- 
braced in  the  plaintiff's  combination;  and  he 
left  ilto  the  jury  to  find  what  those  parts  were, 
and  whether  the  defendants  had  used  them. 

We  think  this  instruction  was  correct.  The 
objection  made  to  it  is,  that  the  court  left  to 
the  jury  what  was  matter  of  law.  But  an  ex- 
amination of  this  third  claim,  and  of  the  de- 
fendants' prayers  for  instruction,  will  show 
that  the  judge  left  nothing  but  matter  of  fact 
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to  the  jury.  The  construction  of  the  claim  was 
undoubtedly  for  the  court.  The  court  rightly 
construed  it  to  be  a  claim  for  a  combination  of 
such  of  the  described  parts  as  were  combined 
and  arranged  for  the  purpose  of  producing  a 
particular  effect^  viz. :  to  regulate  the  heat  of  a 
stove.  This  was  in  accordance  with  the  de- 
fendants' third  prayer.  But  the  defendants  al- 
so desired  the  judge  to  instruct  the  jury  that 
226*]  the  *index,  the  detaching  process,  and 
the  pendulum,  were  constituent  parts  of  this 
combination.  How  could  the  judge  know  this 
as  matter  of  law  T  The  claim  is  in  these  words : 
"I  also  claim  the  combination,  above  described, 
by  which  the  regulation  of  the  heat  of  the 
stove,  or  other  structure  in  which  it  may  be 
used,  is  effected."  The  writing  which  the  judge 
was  to  construe,  calls  for  all  such  elements  of 
the  combination  as  are  actually  employed  to  ef- 
fect the  regulation  of  the  heat,  according  to  the 
plan  of  the  patentee,  described  in  the  specifica- 
tion ;  and  it  therefore  became  a  question  for  the 
jury,  upon  the  evidence  of  experts,  or  an  inspec- 
tion by  them  of  the  machines,  or  upon  both, 
what  parts  described  did  in  point  of  fact  enter 
fnto,  and  constitute  an  essential  part  of  this 
'^mbination.  When  a  claim  does  not  point  out 
\nd  designate  the  particular  elements  which 
eompose  a  combination,  but  only  declares,  as  it 
properly  may,  that  the  combination  is  made  up 
of  so  much  of  the  described  machinery  as  effects 
a  particular  result,  it  is  a  question  of  fact 
which  of  the  described  parts  are  essential  to 
produce  that  result;  and  to  this  extent,  not  the 
construction  of  the  claim,  strictly  speaking,  but 
the  application  of  the  claim,  should  be  left  to 
the  jury.  The  defendants  themselves  so  treat 
this  matter  in  their  third  prayer,  and  we  are 
satisfied  the  judge  did  not  err  in  so  treating  it. 

The  defendants'  counsel  exhibited  to  the  court 
the  models  of  the  machines  to  the  defendants 
and  the  plaintiff,  for  the  purpose  of  satisfying 
the  court  the  jury  must  have  understood  they 
were  at  liberty  to  construe  the  claim,  and  that 
they  did  in  truth  so  construe  it,  as  to  exclude 
from  the  combination  claimed  by  the  plaintiff, 
what  is  called  the  detaching  process.  But  we 
can  draw  no  such  inference  from  an  examina- 
tion of  those  models.  And  while  we  do  not 
think  it  proper  to  express  any  opinion  on  what 
is  really  a  matter  of  fact,  yet  we  think  it  per- 
tinent to  say,  that  an  examination  of  the  models 
has  satisfied  us  that  a  jury  might  fairly  come 
to  the  conclusion  that  the  defendants  did  use  a 
detaching  process,  not  substantially  different 
from  the  plaintiff's,  and  occupying  in  their 
combination  the  same  place,  and  answering  sub- 
stantially the  same  purpose,  as  the  plaintiff's 
detaching  process  does  in  his  combination;  and 
therefore  we  can  draw  no  inference  such  as  is 
contended  for. 

We  have  examined  all  the  exceptions,  and  no 
one  being  found  tenable,  the  judgment  is  af- 
firmed. 

Mr.  Justice  McLean  dissented. 

Order.  / 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
22 7»]  the  United  States  for  the  Northern  ♦Dis- 
trict of  New  York,  and  was  argued  by  counsel; 
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on  consideration  whereof,  it  is  now  here  ordered 
and  adjudged  by  this  court,  that  the  judgment 
of  the  said  Circuit  Court  in  this  cause  be,  and 
the  same  is  hereby  aflSrmed,  with  costs  and  in- 
terest imtil  the  same  is  paid,  at  the  same  rate 
per  annum  that  similar  judgments  bear  in  the 
courts  of  the  State  of  New  York. 

ATg— 1  Blatchf .  445. 


E.  P.  CALKIN  and  Samuel  Jones,  trading  mi' 
der  the  Firm  and  Style  of  E.  P.  Calkin  Sl- 
Company,  Plaintiffs  in  Error, 

V. 

JAMES  H.  COCKE. 

Revenue  laws  of  Texas — seizure  under,  after  ad- 
mission, Dec.  20,  1845,  illegaL 

The  State  of  Texas  was  admitted  into  the  UnloA 
on  the  29th  of  December,  1845  (9  Stat,  at  Large. 
108),  and  from  that  day  ttie  laws  of  the  United 
States  were  extended  over  It. 

Consequently  on  the  30th  of  January,  1840;  th» 
revenue  laws  of  Texas  were  not  in  force  there,  and 
goods  seized  for  a  non-compliance  with  those  law%. 
were  illegally  seized. 


THIS  case  was  brought  up  by  writ  of  error 
from  the  Supreme  Court  of  Errors  and  Ap- 
peals for  the  State  of  Texas,  under  the  25th 
section  of.  the  Judiciary  Act. 

Calkin  &  Company  were  merchants  of  the 
County  of  Galveston,  Texas,  and  Cocke  was 
collector  of  Galveston  imder  the  Republic  of 
Texas. 

By  a  joint  resolution  of  Congress,  approved 
on  the  Ist  of  March,  1845,  the  President  of  the 
United  States  was  authorized  to  submit  one  of 
two  alternative  propositions  to  the  Republic  of 
Texas,  as  an  overture  for  her  admission  as  a 
State  into  the  Union.  One  of  these  contem- 
plated the  completion  of  this  measure  and  the 
adjustment  of  its  terms,  by  legislation,  and  the 
other  by  negotiation.  The  President  selected 
the  former,  and  presented  to  Texas  the  pro- 
posals contained  in  the  first  and  second  sections 
of  the  said  resolutions.  The  first  section  de- 
clared ''that  Congress  doth  consent  that  the 
Territory  of  Texas  may  be  erected  into  a  State, 
to  be  called  the  State  of  Texas,  with  a  republi- 
cf^^  form  of  government,  to  be  adopted  by  the 
people  of  said  Republic,  by  deputies  in  con- 
vention assembled,  with  the  consent  of  the  ex- 
isting government,  in  order  that  the  same  may 
be  admitted  as  one  of  the  States  of  this  Union.'* 

And  the  second  section  declares  that  this  con- 
sent on  the  part  of  the  United  States  was  pivon 
upon  several  conditions,  one  of  which  required 
the  Constitution,  which  was  to  be  framed  by 
the  Convention,  to  be  transmitted,  with  the 
proper  evidences  of  its  adoption  by  the  people 
of  the  said  Republic  of  Texas,  to  the  President 
of  the  United  States,  to  be  laid  before  the  Con- 
gress of  *the  Union  for  its  final  action,  [*22ft 
on  or  before  the  first  day  of  January,  one  thou- 
sand eight  hundred  and  forty -six.  This  consent, 
with  the  conditions  on  which  it  was  given,  was 
communicated  to  the  Republic  of  Texas,  and 
in  the  course  of  the  following  summer  and  au- 
tumn the  people  of  Texas,  by  deputies  in  Con- 
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Tention  assembled,  with  the  consent  of  the  then 
existing  government,  erected  it  into  a  new 
State,  with  a  republican  form  of  government, 
as  shown  pj  the  Constitution  then  adopted  by 
them  for  its  government,  and  declared  and 
ordained  that  they  accepted  the  proposal  con- 
tained in  the  resolutions  just  spoken  of,  and 
assented  to  the  conditions  on  which  it  was 
made.  The  Constitution  adopted  by  the  people 
of  Texas,  with  the  evidence  of  its  adoption, 
and  of  their  acceptance  of  the  proposal  made 
by  Congress,  and  their  assent  to  the  conditions 
with  which  it  was  accompanied,  was  laid  be- 
fore Congress  at  the  opening  of  the  session 
of  1845-1846,  and  on  the  29th  of  December, 
1845,  the  Congress  of  the  United  States,  after 
taking  cognizance  of  the  acceptance  of  the  pro- 
posal and  of  the  conditions  annexed  to  it  by 
the  people  of  Texas,  and  of  the  Constitution 
adopted  by  them,  declared  that  the  State  of 
Texas  ''shall  be  one,  and  is  hereby  declared  to 
be  one,  of  the  United  States  of  America,''  etc. 

This  Constitution  of  Texas,  thus  adopted  by 
that  State  and  laid  before  Congress,  contained, 
amongst  others,  the  following  provisions:  By 
the  first  section  of  the  twelfth  article  of  the 
said  Constitution,  it  was  declared  that  ''all 
process  which  shall  be  issued  in  the  name  of  the 
Republic  of  Texas,  prior  to  the  organization  of 
the  State  government  under  this  Constitution, 
shall  be  as  valid  as  if  issued  in  the  name  of  the 
State  of  Texas."  In  the  second  section  of  the 
same  article  it  was  provided,  that  "all  criminal 
prosecutions  or  penal  actions  which  shall  have 
arisen  prior  to  the  organization  of  the  State 
government  under  this  Constitution,  in  any  of 
the  courts  of  the  Republic  of  Texas,  shall  be 
prosecuted  to  judgment  and  execution  in  the 
name  of  the  State,''  etc.  The  sixth  section  con- 
tained a  provision  that  if  it  should  appear,  on 
the  second  Monday  of  November,  1845,  from 
the  returns,  that  a  majority  of  the  votes  polled 
of  the  people  of  Texas  were  given  for  the  adop- 
tion of  the  Constitution,  the  President  should 
make  proclamation  of  that  fact,  and  thenceforth 
the  Constitution  was  ordained  and  established 
as  the  Constitution  of  the  State,  to  go  into 
operation,  and  be  of  force  and  effect,  from  and 
after  the  organization  of  the  State  government 
under  the  said  Constitution.  By  section  ten,  it 
was  declared  "that  the  laws  of  this  Republic 
relative  to  the  duties  of  officers,  both  civil  and 
military,  of  the  same,  shall  remain  in  full  force, 
and  the  duties  of  their  several  offices  shall  be 
performed  in  conformity  with  the  existing  laws, 
229*]  until  the  organization  of  the  *govem- 
ment  of  the  State  under  this  Constitution,  or 
until  the  first  day  of  the  meeting  of  the  Legis- 
lature,** etc. 

On  the  same  day  that  Congress  declared  that 
Texas  shall  be,  and  is  hereby  declared  to  be  one 
of  the  United  States,  viz.:  on  the  29th  of  De- 
cember, 1845  (9  Stat,  at  Large,  108),  Congress 
passed  an  Act  extending  the  laws  of  the  United 
States  over  Texas,  and  declaring  them  to  have 
full  force  and  effect  within  the  State.  It  pro- 
vided also  for  the  establishment  of  a  court  of 
the  United  States,  with  its  necessary  officers. 
And  on  the  31st  of  December,  1845,  another 
law  waa  passed,  constituting  Texas  a  collection 
district,  and  making  Galveston  a  port  of  entry. 

The  Legislature  of  Texas  did  not  meet,  nor 
was  the  State  government  completely  organized 
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under  its  new  Constitution,  until  the  16th  of 
February,  1846. 

On  the  30th  of  January,  1846,  Calkin  & 
Company  imported  into  Galveston,  from  New 
Orleans,  a  large  amount  of  merchandise,  prin- 
cipally the  growth  and  manufacture  of  the 
United  States. 

These  goods  were  seized  by  Cocke,  claiming 
one  thousand  dollars  as  duty^  under  the  rev- 
enue laws  of  Texas.  Calkin  ii  Company  pro- 
tested against  this,  and  demanded  that  the 
goods  should  be  delivered  to  them  in  accord- 
ance with  an  Act  of  Congress  of  the  United 
States,  of  the  31st  December,  1845,  and  of  a 
circular  of  the  Secretary  of  [the]  Treasury  of 
the  United  States,  of  9th  January,  1846,  declar- 
ing that  'Vessels  and  their  cargoes  arriving  in 
any  port  of  the  State  of  Texas,  either  from  a 
foreign  port  or  a  port  in  any  other  state  or 
territory  of  the  United  States,  are  to  be  placed 
on  a  similar  footing  with  vessels  and  their  car- 
goes arriving  at  ports  in  any  of  the  States  of 
the  Union." 

On  the  trial  of  the  case  in  the  District  Court 
of  the  State  of  Texas,  on  the  5th  of  January, 
1847,  a  judgment  was  rendered  therein  in  fa- 
vor of  plaintiffs,  restraining  the  defendant  from 
claiming  any  duties  on  the  merchandise,  and 
condemning  him  to  pay  to  the  plaintiffs  the 
sum  of  $250^  the  damages  assessed  by  the  jury, 
as  damages  for  the  unlawful  detention  oi  the 
merchandise,  and  the  costs  of  the  suit.  From 
this  judgment  a  writ  of  error  was  prosecuted  to 
the  Supreme  Court  of  Texas,  and  by  that  tri- 
bunal the  judgment  was  reversed,  and  one  given 
in  favor  of  the  defendant  for  the  sum  of  $916, 
the  amount  of  duties  unpaid,  and  the  amount 
of  costs  expended  in  and  about  the  suit. 

A  writ  of  error  brought  this  judgment  up  to 
this  court. 

The  case  was  argued,  in  printed  arguments, 
by  Mr.  Miles  Taylor  for  the  plaintiff  in  error, 
and  Mr.  Harris  for  the  defendant  in  error. 

*Mr.  Taylor,  after  reciting  the  laws  [♦280 
and  other  proceedings  relative  to  annexation, 
continued : 

Now,  it  is  an  imdoubted  truth,  that  when  a 
proposition,  made  by  one  party  to  another,  is 
accepted  as  made,  there  is,  from  the  instant  of 
the  acceptance,  a  valid  contract,  which  from 
that  moment  is  obligatory  upon  both,  and  must, 
to  the  full  extent  of  its  provisions,  thereafter 
regulate  the  respective  rights  and  obligations  of 
the  respective  parties.  Here  the  proposition 
was,  that  Texas  should  be  admitted  a  member 
of  the  Union,  on  her  compliance  with  certain 
terms  and  conditions.  She  complied  with  the 
terms  and  conditions,  and  accepted  the  propo- 
sition, and  the  Congress,  in  which  the  power  to 
admit  was  vested,  admitted  her  as  a  State  into 
the  Union,  and  on  the  29th  day  of  December, 
1845,  declared  that  she  "is  one.  of  the  United 
States.**  Was  she  not  so?  I  believe  she  was, 
and  that  whilst  this  necessarily  results  from 
the  terms  of  the  proposition  to  admit  her  into 
the  Union,  and  of  its  acceptance,  it  is  further 
shown  by  the  action  of  Texas  herself. 

Texas  regarded  the  contract  for  her  admis- 
sion into  the  Union  as  complete,  when  she  had 
given  her  assent  to  the  proposition  submitted  to 
her  in  relation  to  it,  and  had  acceded  to  the 
specified  conditions.  This  is  at  once  evident 
from  the  fact  that  immediately  after  her  assent 
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was  given,  sbe  called  on  the  executive  of  the 
United  States  to  employ  the  military  force  of 
the  nation  to  protect  her  from  hostilities  threat- 
ened by  Mexico.  I  have  not  the  public  docu- 
ments before  me,  so  as  to  be  able  to  refer  to  the 
precise  date  of  this  application.  It  was  made, 
however,*  some  time  before  the  meeting  of  Con- 
gress, in  the  autumn  of  1845,  and  was  based 
upon  the  obligation  imposed  on  the  national 
government  by  the  Constitution,  of  exercising 
its  power  to  protect  every  member  of  the  con- 
federacy from  invasion.  That  this  construction 
given  by  Texas  to  the  effect  of  her  acceptance 
of  the  proposition  submitted  to  her  is  correct, 
cannot  be  doubted.  The  contract  was  complete 
from  the  time  of  her  acceptance.  She  was  en- 
titled, from  that  moment,  to  all  the  advantages 
growing  out  of  it,  and  was  subject  to  all  the 
burdens  resulting  from  it.  It  is  true,  there  was 
a  new  state  of  things  created,  not  contemplated 
by  the  existing  laws,  and  that  some  action  on 
the  part  of  Congress  was  necessary  to  give  ef- 
fect to  the  new  rights  and  obligations,  and  to 
extend  the  laws  of  the  nation  over  Texas.  That 
was  the  case  with  respect  to  the  judiciary,  the 
revenue  system,  the  operations  of  the  postoffice, 
etc.  But  whilst  something  was  necessary  for 
these  purposes  on  the  part  of  the  Congress  of 
the  United  States,  there  was  nothing  which 
was  required  to  be  done  by  Texas,  ^e  Con- 
stitution of  the  United  States,  and  the  laws 
281*]  made  in  pursuance  thereof,  is  'the  su- 
preme law  of  the  land,  and  when  Congress  ex- 
ercised the  power  delegated  to  it  by  the  Con- 
stitution, on  the  29th  day  of  December,  1845, 
by  Act  of  Congress,  and  said  that  all  the  laws 
of  the  United  States  were  thereby  "declared  to 
extend  to  and  over,  and  to  have  full  force  and 
effect  within  the  State  of  Texas,  admitted  at  the 
present  session  of  Congress  into  the  confederacy 
and  Union  of  the  United  States,"  the  revenue 
and  other  laws  were  extended  proprio  vigore, 
and  not  because  of  anything  contained  in  the 
Constitution  of  Texas,  which  had  just  been 
adopted,  for  "the  Constitution  of  the  United 
States,  and  the  laws  made  in  pursuance  there- 
of," being  the  supreme  law  of  the  land,  if  any- 
thing had  been  contained  in  the  Constitution  of 
Texas,  which  conflicted  with  them,  it  would 
have  been  absolutely  null  and  void,  and  have 
no  more  force  or  effect  than  if  not  written. 

The  pretensions  set  up  by  the  defendant.  In 
his  pretended  capacity  of  collector,  under  the 
authority  of  the  revenue  laws  of  the  late  Re- 
public of  Texas,  are  understood  to  be  based  on 
the  10th  section  of  the  twelfth  article  of  the 
<!)onstitution  of  Texas,  in  which  it  is  declared 
"that  the  laws  of  this  Republic,  relative  to  the 
duties  of  oflScers,  both  civil  and  military,  of  the 
same,  shall  remain  in  full  force,  and  the  duties 
of  their  several  offices  shall  be  performed  in 
conformity  with  the  existing  laws,  until  the 
organization  of  the  government  of  the  State 
under  this  Constitution,  or  until  the  first  day 
of  the  meeting  of  the  Legislature." 

An  attentive  consideration  of  this  section, 
and  of  the  other  sections  embraced  in  the  same 
article  of  the  Constitution  of  Texas,  will,  I 
think,  make  it  apparent  that  no  such  conse- 
quence as  that  now  contended  for  was  contem- 
plated, or  could  legitimately  flow  from  it. 
The  different  sections  contained  in  that  article 
were  designed  to  provide  for  the  transition 
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from  an  independent  government  to  one  adapted 
to  the  new  order  of  things,  and  were  not  in- 
tended or  designed  to  limit  or  restrain  the 
rightful  authority  of  the  Constitution  or  laws 
of  the  United  Slates,  within  the  Territory  of 
Texas,  or  to  fix  a  time  when  the  independent 
authority  of  Texas  should  yield  and  give  place 
to  the  national  authority  of  the  United  States. 
By  the  first  section  of  this  article,  it  was  de- 
clared, that  "all  process  that  should  be  issued 
in  the  name  of  the  Republic  of  Texas,  prior  to 
the  organization  of  the  State  government  under 
the  Constitution,  should  be  as  valid  as  if  is- 
sued in  the  name  of  the  State  of  Texas."  The 
second  section  provided,  "that  all  criminal 
prosecutions  or  penal  actions"  which  should 
have  arisen  prior  to  the  organization  of  the 
State  government  under  the  Constitution,  in 
any  of  the  courts  of  the  Republic  of  Texas, 
should  "be  prosecuted  to  judgment  and  exe- 
cution in  the  name  of  the  State,"  etc. 
•The  sixth  section  directed,  that,  "if  [♦232 
it  should  appear  on  the  second  Monday  of  No- 
vember, 1845,  from  the  returns,  that  a  ma- 
jority of  the  votes  polled  of  the  people  of  Tex- 
as, were  given  for  the  afioption  of  the  Constitu- 
tion, the  President  should  make  proclamation  of 
that  fact,  and  thenceforth  the  Constitution  was 
ordained  and  established  as  the  Constitution  of 
the  State,  to  go  into  operation  and  be  of  force 
and  effect  from  and  after  the  organization  of 
the  State  government  imder  the  Constitution. 
And  then  in  the  tenth  section  of  the  same  arti- 
cle, is  found  the  provision  before  recited,  to  the 
effect  thi^t  the  laws  of  the  Republic  relative  to 
the  duties  of  officers,  both  civil  and  military,  of 
the  same,  should  remain  in  full  force,  and  the 
duties  of  the  several  offices  be  performed  "in 
conformity  with  the  existing  laws,  until  the  or- 
ganization of  the  ^vemment  of  the  State," 
under  the  Constitution,  or  "until  the  first  day 
of  the  meeting  of  the  Legislature,"  etc. 

These  various  provisions  were  introduced  into 
the  Constitution  of  Texas,  not,  as  I  before  re- 
marked, to  bind  or  restrain  the  rightful  au- 
thority of  the  Constitution  and  laws  of  the 
United  States  within  the  Territory  of  Texas,  or 
fix  a  time  when  the  independent  authorities  of 
Texas  should  yield  to  and  give  place  to  the  na- 
tional authorities  of  the  United  States,  but  to 
obviate  the  inconveniences  which  might  other- 
wise have  grown  out  of  the  change  from  one 
constitution  to  another.  In  the  absence  of  any 
declaration  to  the  contrary,  it  cannot  be  pre- 
sumed that  any  limitation  or  condition,  on  the 
contract  just  completed  by  their  formal  assent, 
was  intended  by  these  general  expressions,  be- 
cause full  effect  can  be  g^ven  to  them  without 
adopting  such  a  construction.  But  if  it  were 
otherwise,  and  it  were  the  design  of  the  people 
of  Texas  to  impose  such  a  limitation,  the  pro- 
vision would  have  produced  no  such  effect.  If 
Texas  ever  has  been  an  integral  part  of  the 
Union,  she  was  so  when  Congress  declared  her 
to  be  so,  on  the  20th  day  of  December,  1845, 
after  her  acceptance  of  the  proposition  sub- 
mitted to  her  in  relation  to  it.  If  she  were  so 
at  that  time  for  any  purpose,  she  was  so  for  all 
purposes;  and  then  it  would  of  necessity  fol- 
low, that  as  the  Constitution  of  the  United 
States,  and  the  laws  adopted  under  its  au- 
thority, are  the  supreme  laws  of  the  land,  the 
Constitution  and  laws  of  the  Republic  of  Texas, 
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wherever  they  conflicted  with  them,  were  at 
once  abrogated,  and  that  the  people  of  Texas 
could  not  at  any  future  time  give  validity  or 
binding  force  to  any  new  constitutional  or 
legal  provision  which  conflicted  with  it. 

Mr.  Harris,  for  the  defendant  in  error: 

It  is  obvious  that  the  main  question  presented 
233*]  by  the  record  *is,  whether  Texas  was 
annexed  to  the  United  States,  on  the  26th  of 
December,  1845,  or  on  the  16th  of  February, 
1846;  and,  as  a  consequence,  at  which  of  these 
periods  the  right  of  the  late  Republic  to  col- 
lect import  duties  terminated.  It  is  contended 
by  the  plaintiflfs,  that  this  right  ceased  on  the 
29th  of  December,  1845,  when  the  joint  reso- 
lution of  Congress  was  passed  for  the  admis- 
sion of  Texas  as  one  of  the  States  of  the  Union ; 
while  it  is  contended,  on  the  part  of  the  defend- 
ant, that  it  did  not  cease  until  the  16th  day  of 
February,  1846,  the  day  on  which  the  State 
government  was  organized. 

For  the  settlement  of  this  question,  resort 
must  be  mainly  had  to  the  terms  of  the  joint 
resolution  "for  the  annexation  of  Texas,"  etc., 
approved  March  1,  1845;  to  those  of  the  Con- 
stitution of  the  State  of  Texas,  and  of  the 
joint  resolution  of  the  29th  of  December,  men- 
tioned above. 

It  is  submitted  that  the  first  of  these  amounts 
to  nothing  more  than  a  proposition,  on  the  part 
of  Congpress,  for  the  annexation  of  Texas,  and 
this  resolution  may  be  said  to  be  only  pre- 
liminary to  that  object.  The  first  and  second 
sections,  it  is  contended,  clearly  show  that  it 
was  not  the  intention  of  Congress  to  concede  to 
Texas  the  power  to  consummate  annexation  by 
any  act  of  her  own;  for  St  provides  that  the 
Constitution  of  the  proposed  State,  "with  the 
proper  evidence  of  iU  adoption  by  the  people 
of  the  said  Republic  of  Texas,  shall  be  trans- 
mitted to  the  President  of  the  United  States,  to 
be  laid  before  Congress,  for  its  final  action,  on 
or  before  the  first  day  of  January,  one  thou- 
sand eight  hundred  and  forty-six."  This  is  en- 
tirely consistent  with  the  preamble  of  the  joint 
resolution  "for  the  admission  of  the  State  of 
Texas  into  the  Union." 

The  last  section  of  the  Constitution  of  Texas 
provides  that  "the  ordinance  passed  by  the 
convention  on  the  fourth  day  of  July,  assenting 
to  the  overtures  for  the  annexation  of  Texas  to 
the  United  States,  shall  be  attached  tb  the  Con- 
stitution, and  form  a  part  of  the  same."  They 
were  transmitted  to  the  President,  to  be  laid 
before  Congress  together,  and  the  meaning  of 
the  ordinance  was  restrained  and  limited,  not 
only  by  the  intention  of  the  first  joint  resolu- 
tion, but  also  by  the  spirit  and  terms  of  the 
Constitution  itself. 

This  Constitution,  containing  the  conditions 
upon  which  Texas  consented  to  be  annexed, 
and  having  been  accepted  by  Congress,  must, 
with  all  its  tenqs  and  conditions,  be  regarded 
as  a  part  of  the  contract,  or  treaty  of  annex- 
ation. It  having  been  adopted  by  Congress,  it 
is  supposed  that  its  provisions  became  a  por- 
tion of  the  laws  of  the  United  States,  and  that 
the  Constitution  of  Texas,  and  the  joint  resolu- 
tion of  the  29th  of  December,  1845,  should  be 
234*]  taken  and  construed  together.  'Under 
this  view,  attention  is  most  respectfully  in- 
vited to  several  articles  of  that  instrument. 

The  first  section  of  the  12th  article  of  the 
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Constitution  provides,  that  "all  process  which 
shall  be  issued  in  the  name  of  the  Republic  of 
Texas,  prior  te  the  organization  of  the  State 
government  imder  this  Constitution,  shall  be  ad 
valid  as  if  issued  in  the  name  of  the  State  of 
Texas."  In  the  second  section,  it  is  provided, 
"that  all  criminal  prosecutions,  or  penal  ac- 
tions, which  shall  have  arisen  prior  to  the  or- 
ganization of  the  Stete  government,  under  this 
Constitution,  in  any  of  the  courts  of  the  Re- 
public of  Texas,  shall  be  prosecuted  to  judg- 
ment and  execution,  in  the  name  of  the  State," 
etc.  The  sixth  section,  under  the  same  article, 
among  other  things,  provides,  that  if  the  Con- 
stitution be  adopted  bv  the  people,  it  shall  "go 
inte  operation,  and  be  of  force  and  effect, 
from  and  after  the  organization  of  the  Stete 
government,  under  said  Constitution,"  etc. 

By  the  10th  section  it  is  declared,  "that  the 
laws  of  the  Republic  relative  to  the  duties  of 
officers,  both  civil  and  militery,  of  the  same, 
shall  remain  in  full  force,  and  the  duties  of 
their  several  offices  shall  be  performed  in  con- 
formity with  the  existing  laws  until  the  organ- 
ization of  the  government  of  the  Stete  under 
this  Constitution,  or  until  the  first  day  of  the 
meeting  of  the  Legislature." 

It  is  most  respectfully  submitted,  that  these 
provisions  furnish  cumulative  and  convincing 
evidence,  that  the  people  of  Texas  (one  of  the 
contracting  parties)  intended  and  stipulated  , 
that  the  government  of  the  Republic  of  Texas, 
and  all  ite  laws  should  remain  in  full  force 
until  the  16th  of  February,  1846,  "the  first 
day  of  the  meeting  of  the  Legislature."  It  is 
also  submitted,  that  the  other  party,  by  ac- 
cepting this  Constitution,  became  bound  by 
all  its  terms  and  stipulations,  as  portions  of 
the  contract  of  annexation. 

For  the  convenience  of  the  argument,  it  may 
be  supposed  that  Texas  proposed  to  be  annexed 
upon  the  terms  and  conditions  conteined  in  her 
Stete  Constitution,  and  that  this  proposition 
was  accepted  by  the  government  of  the  United 
Stetes.  Had  such  been  the  case,  it  is  easy  to 
see  that  the  effect  of  the  contract  would  not  be 
changed.  If  it  had  been  so  consummated^  it  is 
equally  obvious  that  no  diversity  of  opinion 
would  have  arisen  in  regard  to  its  construction. 

Then  the  condition,  that  the  sovereignty  and 
laws  of  the  Republic  should  remain  unimpaired 
until  the  16th  of  February,  1846,  was  proposed 
by  Texas  and  assented  to  by  Congress. 

It  may'  be  further  remarked,  that  Congress 
must  have  understood  this  to  be  one  of  the 
stipulations  of  the  contract.  By  reference  to 
the  Act  of  Congress  of  the  29th  of  May,  1846 
(see  *Acte  of  1845,  '46,  page  23),  it  will  [*2S5 
be  seen  that  the  3d  section  provides  that  the 
Postmaster  General  was  not  authorized  to  pay 
the  expenses  incurred  for  carrying  the  mail  in 
Texas,  prior  to  the  16th  of  February,  1846. 
When  the  contract  of  annexation  was  one  and 
indivisible,  was  it  the  intention  of  Congress  to 
receive  its  benefits  from  the  29th  of  December, 
1845,  and  to  postpone  ite  burdens  to  the  16th 
of  February,  1846? 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error,  to  the  Supreme  Court 
of  the  Stete  of  Texas.  The  suit  was  original- 
ly brought  by  the  plaintiffs  in  error  before  the 
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District  Court  of  Galveston  Coiinty,  to  recover 
the  possession  of  a  stock  of  goods  from  the  de- 
fendant, who  had  seized  them  at  Galveston,  as 
Collector  of  that  *port,  under  the  authority  of 
the  Republic  of  Texas,  for  nonpayment  of  du- 
ties. They  recovered  a  judgment  in  that  court; 
but,  on  a  writ  of  error  from  the  Supreme  Court, 
the  judgment  was  reversed,  and  the  goods  held 
liable  to  the  duties. 

The  case  was  this:  The  plaintiffs  shipped 
from  New  Orleans  into  Galveston  the  stock  of 
goods,  on  the  30th  January,  1846,  and  the  de- 
fendant, claiming  to  act  as  Collector  under  the 
Republic  of  Texas,  and  also  that  the  revenue 
laws  of  that  government  were  then  in  force, 
charged  them  with  a  rate  of  duty  in  conformity 
with  thos^  laws,  and  for  the  nonpayment  by  the 
plaintiffs,  they  insisting  that  tne  goods  were 
not  liable  to  any  rate  of  duty  since  the  admis- 
sion of  Texas  into  the  Union,  he  seized  and 
took  possession  of,  and  detained  them,  until 
they  were  re-delivered  to  the  plaintiffs,  by  the 
order  of  the  District  Court. 

The  question  in  the  case  is,  whether  the 
revenue  laws  of  this  government  were  in  force 
in  the  State  of  Texas  at  the  date  of  the  impor- 
tation, or  those  of  the  former  government  of 
that  country.  The  Supreme  (^urt  held  the 
latter  were  in  force,  and  charged  the  goods 
with  the  customary  duties. 

The  State  of  Texas  was  admitted  into  the 
Union  on  the  29th  December,  1845,  on  an  equal 
footing  with  the  original  States,  in  all  respects 
whatever.  9  Stat,  at  Large,  p.  108.  And  by 
the  1st  section  of  an  Act  of  Congress,  passed 
the  same  day,  all  the  laws  of  the  United  States 
were  declared  to  be  extended  over,  and  to  have 
full  force  and  effect  within,  the  btate.  And, 
by  the  2d  section,  the  State  was  declared  to 
constitute  one  judicial  district,  called  the 
District  of  Texas,  for  which  a  judge  should  be 
appointed,  and  should  hold  the  first  term  of  his 
court  at  Galveston,  on  the  first  Monday  of 
February  then  next.  The  remaining  part  of 
the  section  confers  upon  the  court  the  usual 
powers  belonging  to  a  district  court,  and  also 
of  a  circuit  court  of  the  United  States.  The  3d 
286*]  section  provides  for  the  appointment  *of 
a  district  attorney  and  marshal  for  the  district, 
and  for  a  clerk  of  the  court.    Id.  pp.  1,  2. 

On  the  31st  December,  1845,  the  next  day 
after  the  admission  into  the  Union,  Congress 
passed  an  Act  declaring  the  State  to  be  one 
collection  district,  and  making  the  City  of 
Galveston  a  port  of  entry,  and  to  which  was 
annexed  several  other  places,  as  ports  of  de- 
livery. The  2d  section  provides  for  the  ap- 
pointment of  a  collector  for  the  port  of  Gal- 
veston, and  the  3d  section  for  the  appointment 
of  a  surveyor  for  each  port  of  delivery. 

Now,  it  is  quite  apparent,  from  the  joint 
resolution  of  Congress,  admitting  the  State  of 
Texas  into  the  Union,  and  the  Acts  passed, 
organizing  the  Federal  Courts  and  revenue 
system  over  it,  that  the  old  system  of  govern- 
ment, so  far  as  it  conflicted  with  the  federal 
authority,  became  abrogated  immediately  on 
her  admission  as  a  State.  This  is  clearly  so, 
unless  some  provision  is  found  in  the  Act  of  ad- 
mission postponing  the  time  when  it  shall  take 
effect;  and,  as  applied  in  the  case  before  us, 
postponing  it  until  after  the  31st  January, 
1846,  when  these  goods  were  shipped  to  the 
port  of  Galveston. 
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This  has  been  attempted  on  the  part  of  the 
defendant  in  error. 

We  have  been  referred  to  the  1st  section  of 
the  13th  article  of  the  Constitution  of  Texas, 
which  provides,  *'that  all  process  which  shall 
be  issued  in  the  name  of  the  Republic  of 
Texas,  prior  to  the  organization  of  the  State 
government  under  this  Constitution,  shall  be  as 
valid  as  if  issued  in  the  name  of  the  State  of 
Texas.*'  And  also  to  the  2d  section  of  the 
same  article,  which  provides  that  ''all  criminal 
prosecutions  or  penal  actions,  which  shall  have 
arisen  prior  to  the  organization  of  the  State 
government  under  this  Constitution,  in  any  of 
the  courts  of  the  Republic,  shall  be  prose- 
cuted to  judgment  and  execution  in  the  name 
of  the  State."  And  also,  to  the  6th  section, 
which  provides,  upon  its  appearing  that  a  ma- 
jority of  the  votes  of  the  people  given  is  for  the 
adoption  of  the  Constitution,  ''it  shall  be  the 
duty  of  the  President  (of  the  Republic  of 
Texas)  to  make  proclamation  of  the  fact,  and 
thenceforth  this  Constitution  shall  be  ordained 
and  established  as  the  Constitution  of  the  State, 
to  go  into  operation,  and  be  of  force  and  effect, 
from  and  after  the  organization  of  the  State 
government."  And  also,  to  the  10th  section, 
which  declares,  "that  the  laws  of  the  Republic 
relative  to  the  duties  of  officers,  both  civil  and 
military,  of  the  same,  shall  remain  in  full  force, 
and  the  duties  of  the  several  offices  shall  be 
performed  in  conformitv  with  the  existing 
laws,  until  the  organization  of  the  government 
of  the  State  under  this  Constitution,  or  until 
the  first  day  of  the  meeting  of  the  L^islature." 

*lt  is  supposed  that  these  several  pro-  [*2S7 
visions  of  the  Constitution  of  Texas,  and  which 
is  the  one  accepted,  when  she  was  admitted 
into  the  Union  by  Congress,  have  the  effect  to 
postpone  and  fix  the  period  of  admission  to  the 
time  of  the  first  meeting  of  the  Legislature  of 
the  State  and  organization  of  the  government 
under  the  Constitution,  which  waa  on  the  16th 
February,  1846;  and,  of  course,  to  postpone 
the  operation  of  the  laws  of  the  Union  over 
her  till  that  period. 

But  the  obvious  answer  to  this  view  is,  that 
these  several  provisions  in  the  Constitution 
were  designed  and  intended,  and  had  the  effect, 
to  organize  a  government  at  once,  on  the  adop- 
tion of  the  Odnstitution  by  the  people,  and 
thereby  to>  avoid  an  interregnum  between  the 
abrogation  of  the  old  and  the  erection  of  the 
new  system,  and  until  the  l^islative  body 
could  meet,  and  put  the  government  in  opera- 
tion in  conformity  with  the  requirements  of 
the  organic  law. 

The  whole  of  the  10th  section,  a  part  of 
which  has  been  already  referred  to,  affords  an 
illustration  of  the  design  of  the  framers  of  the 
Constitution.  It  is  as  follows:  "That  no  in- 
convenience  may  result  from  the  change  of 
government,  it  is  declared  that  the  laws  of  the 
Republic,  relative  to  the  duties  of  officers,  both 
civil  and  military,  of  the  same,  shall  remain 
in  full  force,  and  the  duties  of  the  several 
offices  shall  be  performed  in  conformity  witk 
existing  laws,  until  the  organization  of  the  gov- 
emment  of  the  State  under  this  Constitution, 
or  until  the  first  day  of  the  meeting  of  the 
Legislature.**  This  section,  taken  in  connection 
with  the  3d  section  of  the  same  article,  com- 
pleted an  organization  which  effectually  pre- 
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Tented  any  intenral  between  the  old  and  new 
systems,  when  the  laws  did  not  operate,  or  an 
organized  government  was  not  in  force.'  That 
section  provides,  that  "all  laws  and  parts  of 
laws,  now  in  force  in  the  Republic  of  Texas, 
which  are  not  repugnant  to  the  Constitution  of 
the  United  States,  the  joint  resolutions  for  an- 
nexing Texas  to  the  United  States,  or  to  the 
provisions  of  this  Constitution,  shall  remain  in 
force,  as  the  laws  of  this  State,  until  they  ex- 
pire by  their  own  limitation  or  are  repealed  by 
the  Legislature. 

This  section,  as  it  will  be  seen,  also  negatives 
the  idea  that  the  Constitution  and  laws  of  the 
Union  were  not  in  force  within  the  State  as 
soon  as  her  admission  into  the  Union  took 
place. 

This  subject  was  very  fully  considered  in 
Benner  et  al.  v.  Porter,  9  How.  236,  which  in- 
volved an  inquiry  into  the  effect  of  the  admis- 
sion of  Florida  into  the  Union  as  a  State. 
Some  of  the  questions  there  were  very  similar 
to  those  raise^l  in  this  case,  as  the  machinery 
of  the  territorial  government  had  been  adopted 
by  an  ordinance  in  the  Constitution  until  the 
organization  was  effected  under  the  Constitu- 
tion by  the  Legislature. 

2S8*]  *We  there  said,  ''that  on  the  admis- 
sion of  Florida  as  a  State  into  the  Union,  the 
organization  of  the  government  under  the  new 
Ccmstitution  became  complete;  as  every  de* 
partment  became  filled,  at  once,  by  the  adop- 
tion of  the  territorial  laws,  and  the  appoint- 
ment of  the  territorial  functionaries  for  the 
time  being."  That  "the  convention  being  the 
fountain  of  all  political  power,  from  which 
flowed  that  embomed  in  the  organic  law,  were, 
of  course  competent  to  prescribe  the  laws  and 
appoint  the  officers  under  the  Constitution,  by 
means  whereof  the  government  could  be  put 
Into  immediate  operation,  and  thus  avoid  an 
interregnum  that  must  have  intervened,  if  left 
to  an  organization  according  to  the  provisions 
of  that  instrument.  This  was  accomplished  in 
a  few  lines,  adopting  the  machinery  of  the 
territorial  government  for  the  time  being,  and 
until  superseded  by  the  agency  and  authority 
of  the  Constitution  itself." 

An  argument  is  attempted  to  be  drawn 
against  the  conclusion  that  the  laws  of  the 
Union  were  extended  over  Texas  as  soon  as 
she  was  admitted  into  it»  founded  upon  certain 
Acts  of  Congress  concerning  the  establishment 
and  regulation  of  the  postoffice  system  over  the 
State.  On  the  6th  February,  1846,  various  post 
routes  were  established  in  Texas,  and  the  Post- 
master-General was  authorized  to  contract  for 
conveying  the  mail  on  them  as  soon  as  could  be 
conveniently  done,  after  the  passage  of  the 
Act.  A  joint  resolution  was  also  passed  on  the 
20th  May,  1846^  authorizing  the  Postmaster- 
General  to  continue  the  mail  service  existing 
in  the  State  under  the  laws  and  authority  of 
Texas;  or  such  part  as,  in  his  judgment,  the 
public  interest  required,  from  the  time  that 
Texas  became  a  State  in  the  Union,  and  until 
contracts  could  be  made,  and  the  mail  service 
nut  in  <^peration  on  post  routes  established  by 
Congress  at  its  then  session.  And  on  the  29th 
of  the  same  month,  another  Act  was  passed  es- 
tablishing several  post  routes,  and  repealing  thp 
Act  of  the  6th  of  February,  referred  to.  The 
seeond  seetioa  of  this  Act  authorizes  the  Post- 
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master-General  to  continue  in  operation  the 
existing  mail  service  in  Texas,  established 
under  Its  former  laws,  upon  any  of  the  routes 
mentioned  as  he  may  deem  expedient,  not  to 
extend,  however,  beyond  the  30th  June,  1850. 
And  the  third  section  provides  for  the  ijayment 
of  mail  contractors  in  Texas  for  service  per- 
formed by  them  since  the  16th  February,  1846, 
and  also,  the  officers  employed  in  superintend- 
ing the  mail  service,  with  a  proviso,  that  such 
payment  shall  in  no  case  exceed  the  compensa- 
tion agreed  upon  with  the  late  authorities  of 
Texas.  The  Act  then  provides,  that  the  sev- 
eral postmasters  in  Texas,  appointed  by  the 
late  government,  shall  account  to  the  Post- 
master-General for  all  balances  accruing  at 
their  offices  respectively,  after  the  1 6th  Feb- 
ruary, 1846. 

*We  perceive  nothing  in  these  several  [•2S* 
Acts  expressing  or  implying  that  Congress  pos- 
sessed no  power  to  extend  the  system  of  mail 
service  over  the  State  from  the  time  of  its 
admission  into  the  Union,  or  that  the  date  of 
the  admission  is  to  be  limited  to  the  16th 
February,  1846. 

There  was  necessarily  some  delay  in  putting 
the  system  into  practical  operation;  and  to 
avoid  any  inconvenience  in  the  mean  time,  the 
existing  system  under  the  laws  of  the  former 
government  was  recognized  and  adopted,  until 
the  several  post  routes  were  designated  by 
Congress,  and  contracts  made  for  the  perform- 
ance of  the  service  in  the  usual  way.  The 
period  fixed  when  the  payment  of  the  old 
contractors  and  superintendents  of  the  service 
should  commence;  and  also,  when  the  existing 
postmasters  should  begin  to  account  to  the 
Postmaster-General  for  the  money  collected 
and  the  allowance  of  compensation,  to  wit:  the 
16th  February,  1846,  relate  simply  to  the  ar- 
rangement as  to  compensation;  and  as  to  the 
adjustment  of  the  accounts  of  these  several 
officers.  The  system,  as  established  under  the 
Republic  of  Texas,  was  recognized,  and  not 
interfered  with  in  the  adjustment  down  to  the 
period  mentioned;  after  that  it  was  placed  un- 
der the  laws  and  regulations  of  the  Postoffice 
Department  of  the  general  government. 

That  these  Acts  do  not  admit  the  want  of 
powers  in  Congress  to  extend  the  postoffice 
laws  over  Texas  until  the  16th  of  February, 
1846,  is  shown  by  the  Act  passed  the  5th  of 
that  month,  designating  several  post  routes, 
and  conferring  the  power  upon  the  Postmaster- 
General  to  enter  into  contracts  for  conveying 
the  mail  over  them.  This  Act  continued  in 
force  imtil  repealed  on  the  29th  of  May  follow- 
ing,  when  a  new  and  somewhat  different  ar- 
rangement of  mail  routes  was  provided  for. 

Without  pursuing  the  case  further,  our  opin- 
ion is,  that  the  admission  of  Texas  into  the* 
Union  is  to  take  date  from  the  29th  of  Decem- 
ber, 1845,  the  time  of  its  admission  by  Congress,, 
and  that  the  laws  of  the  Union  extended  over 
it  from  that  time;  and  consequently,  the 
seizure  of  the  stock  of  goods  in  question  by  the 
defendant  under  the  revenue  laws  of  the  Re- 
public, on  the  30th  of  January,  1846,  was 
without  authority  of  law. 

The  judgment  of  the  Supreme  Court  below 
must  therefore  be  reversed,  with  costs ;  and  that 
the  proceedings  be  remitted  to  that  court,  with 
directions  that  the  judgment  of  the  District 
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Court  be  affirmed  with  costs  in  Supreme  Court 
and  District  Court. 

OBDEB. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Supreme  Court  of 
240*]  Errors  and  Appeals  for  the  'State  of 
Texas,  and  was  argued  by  counsel ;  on  consider-' 
ation  whereof,  it  is  now  here  ordered  and  ad- 
judged by  this  court,  that  the  judgment  of  the 
said  Supreme  Court  of  Errors  and  Appeals  in 
this  cause  be,  and  the  same  is  hereby  reversed 
with  costs;  and  that  this  cause  be,  and  the 
same  is  hereby  remanded  to  the  said  Supreme 
Court  of  Errors  and  Appeals,  with  directions 
to  affirm  the  judgment  of  the  District  Court  for 
the  County  of  Galveston  in  said  cause,  with 
eosts  in  said  Supreme  and  District  Courts. 


JAMES  W.  DOWNEY,  Executor  of  Samuel  S. 
Downey,  Deceased,  Plaintiff  in  Error, 

y. 

MARY  M.   HICKS,    Executrix   of   Joseph   T. 

Hicks,  Deceased.^ 

Verdict,  informal,  sufficiency  of — Objection  to 
evidence  not  made,  and  exception  taken  be- 
low, not  considered  here — Check  on  bank  not 
considered  payment  unless  so  agreed. 

Where  the  declaration,  in  an  actlOD  of  assumpsit, 
contained  the  following  counts:  1.  On  a  promis- 
sory note ;  2.  Indebitatus  assumpsit  for  the  nire  of 
slaves ;  3.  An  account  stated ;  4  Quantum  valebat 
for  the  services  of  slaves ;  5.  Work  and  labor,  goods 
sold  and  delivered,  and  monev  lent  and  advanced ; 
6.  Money  had  and  received;  7.  An  account  stated: 
8.  A  special  agreement  for  the  hire  of  slaves :  And 
the  defendant  pleaded.  1.  The  general  issue;  2. 
Statute  of  Limitations ;  3.  Payment ;  and  the  jury 
found  a  verdict  for  "the  defendant  upon  the  issue 
Joined  as  to  the  within  note  of  $456,  and  the  withii^ 
account'* — this  verdict,  although  informal,  was  suf- 
ficient to  authorise  to  enter  a  general  judgment  for 
the  defendant. 

An  objection  cannot  be  made  in  this  court  to  a 
release  under  which  a  witness  was  sworn,  unless 
the  objection  was  made  in  the  court  below,  and  an 
exception  talcen. 

where  a  certificate  of  deposit  in  a  bank,  payable 
at  a  future  day,  was  handed  over  by  a  deotor  to 
his  creditor,  it  was  no  payment,  unless  there  was 
an  express  agreement  on  the  part  of  the  creditor 
to  receive  it  as  such ;  and  the  question,  whether 
there  was  or  was  not  such  an  agreement,  was  one 
of  fact  to  be  decided  by  the  jury. 

The  bank  being  Insolvent  when  the  certificate 
of  deposit  became  due,  there  was  no  ground  for 
Imputing  negligence  in  the  collection  or  the  debt 
by  the  holder,  as  no  loss  occurred  to  the  original 
debtor. 

If  the  evidence  showed  that,  after  the  maturity 
of  the  certificate,  the  original  debtor  admitted  his 
liability  to  make  it  good,  the  jury  should  have  been 
Instructed  that  this  evidence  conduced  to  prove 
that  the  certificate  was  not  taken  in  payment. 

THIS  case  was  brought  up  by  writ  of  error 
from    the    Circuit    Court    of    the    United 
States  for  the  Southern  District  of  Mississippi. 

1. — Mr.  Chief  Justice  Taney  did  not  sit  in  this 
cause. 

Note. — What  particularity  in  exceptions  is  neces- 
sary in  order  to  review  in  appellate  court.  General 
exception  or  objection,  when  not  sufllclent.  See 
note  to  Moore  v.  U'k  of  Metropolis,  10  L.  ed.  U.  S. 
172. 
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There  Were  three  bills  of  exceptions  taken 
upon  the  trial  in  the  Circuit  Court,  which  e3fr 
tended  over  more  than  one  hundred  pages  of 
the  printed  record.  The  last  one  included  the 
whole  of  the  evidence.  The  substance  of  the 
case  is  given  in  the  opinion  of  the  court,  to 
which  the  reporter  refers  the  reader. 

It  was  argued  by  Mr.  Badger,  with  whom 
was  Mr.  WUliam  A.  Graham,  for  the  plain- 
tiff in  error,  and  Mr.  Volney  £.  Howard,  with 
whom  was  Mr.  Walker,  for  the  defendant  in 
error. 

The  argument  of  the  counsel  for  the  plain- 
tiff in  error  was  so  'intermingled  with  [*241 
their  statement  of  the  facts  in  the  case,  that  it 
will  be  necessary  to  insert  the  whole. 

The  declaration  of  the  plaintiff  in  error,  who 
was  the  plaintiff  in  the  court  below,  is  an 
assumpsit,  and  contains  eight  counts. 

The  first  is  on  the  promissory  note  of  testa- 
tor, in  the  name  of  Hicks  &  Arnold,  for  $456; 
the  second  is  indebitatus  assumpsit  for  hire  of 
forty  slaves;  the  fourth  a  ouantum  valebat  for 
the  services  of  forty  other  slaves ;  the  third  and 
seventh,  each  upon  an  account  stated;  the  fifth 
for  work  and  labor,  goods  sold  and  delivered, 
and  money  lent  and  advanced,  and  the  seventh 
for  money  had  and  received;  the  eighth  and 
last  count  is  upon  a  special  agreement  of  tes- 
tator to  hire  from  the  plaintiff  certain  slaves 
mentioned  in  the  count,  and  to  pay  the  same 
rates  of  hire  as  the  testator  had  agreed  to 
pay  Williams  &  Mills  for  the  same  slaves,  etc 

The  defendant  pleaded,  1st,  the  general  is- 
sue: 2d,  the  Statute  of  Limitations;  3d,  pay- 
ment, upon  which  plea  issues  were  joined,  and 
the  cause  tried.  The  jury  found  a  verdict  in 
these  words:  'That  they  find  for  the  defend- 
ant upon  the  issues  joined,  as  to  the  within  note 
of  $456,  and  the  within  account,"  and  upon 
this  finding,  the  court  gave  a  general  judg- 
ment for  the  defendant. 

It  is  insisted,  on  the  part  of  the  plaintiff  in 
error,  that  the  verdict  is  imperfect,  irrespon- 
sive to  the  issues,  and  does  not  dispose  of  the 
whole  matter  submitted  by  the  pleadings;  that 
upon  the  most  favorable  interpretation  which' 
can  be  given  of  it,  it  passes  only  on  the  first 
count  on  the  note,  and  the  third  and  seventh 
upon  accounts  stated,  and  leaves  the  matters 
arising  upon  the  five  other  counts  entirely  un- 
disposed of.  That  this  verdict  being  thus  im- 
perfect, partial  and  irresponsive  to  the  issusp 
and  consequently  illegal,  does  not  support  Uis 
judgment,  which  is  therefore  erroneous. 

The  first  bill  of  exceptions  states,  that  ths 
plaintiff  objected  to  the  reading  of  the  deposi- 
tion of  Andrew  Arnold,  taken  for  the  defend- 
ant, on  the  ground  of  his  incompetency;  but 
the  objection  was  overruled,  and  the  deposi- 
tion read  to  the  jury.  Arnold  was  at  one  tine 
plainly  interested  and  incompetent. 

In  order  to  meet  the  objection,  the  defend- 
ant, bv  his  16th  interrogatory,  asks  the  wit- 
ness, *^Are  you  interested  in  this  case?  If  you 
have  any  release  from  the  executrix  of  Joseph 
T.  Hicks,  please  mark  it,  and  inclose  it."  To 
which  the  witness  answers,  "I  am  not  in- 
terested in  this  case;  I  have  a  release  from 
Mary  M.  Hicks,  the  surviving  executrix  of 
Joseph  T.  Hicks,  deceased,  which  is  marked 
with  the  letter  A,  and  is  hereto  attached."  By 
reference  to  the  paper  set  out  in  the  second,  it 
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appears  to  hure  been  attested  as  a  witness  hy 
one  John  Curan. 

242*]  *It  is  insisted,  for  the  plaintiff  in 
error,  that  the  deposition  ought  not  to  have 
been  read,  because  there  was  no  legal  evidence 
of  the  execution  of  the  release. 

1.  The  subscribing  witness  ought  to  have 
been  produced,  or  his  absence  accounted  for, 
and  his  handwriting  proved,  or  other  proper 
matter  shown,  to  let  in  secondary  evidence  of 
the  execution  of  the  deed.  This  rule  is  of 
general  application  to  all  instruments  attested, 
or  appearing  to  have  been  attested,  by  a  wit- 
ness, whether  produced  to  support  the  action, 
or  used  collaterally  in  evidence,  and  that  no 
acknowledgment  of  the  party,  however  solemn 
though  miule  on  oath,  will  supply  the  want  of 
evidence  as  to  the  subscribing  witness.  2 
Phillips,  Ev.  ch.  6,  p.  201  to  203;  Call  v.  Dun- 
ning, 4  East,  63. 

Tlie  rule  is  very  well  and  forcibly  stated  by 
Mr.  Starkie.  1  Stark,  on  Ev.  part  2,  sec.  139, 
p.  330. 

In  order  to  render  a  witness  competent  by  a 
release,  it  must  be  produced  and  proved  as  in 
other  cases.  2  Stark.  Ev.  part  4,  p.  769; 
Corking  v.  Jarrard,  1  Camp.  37.  And  it  is 
then  evidence  in  the  cause  for  all  purposes. 
Starkie,  ut  supra;  Gibbons  v.  Wilcox,  2  Stark. 
Cas,  39. 

2.  There  is  no  evidence  of  the  execution  of 
the  release  at  all.  The  witness  says,  "I  have 
a  release,  which  I  annex."  He  does  not  swear 
to  the  execution  or  the  handwriting  or  the  ac- 
knowledgment of  it.  Suppose  it  a  forgery, 
how  could  he  bs  ^mikaea  lor  perjury  t 

Another  bill  of  exceptions,  is  to  the  admis- 
sion by  the  Judge,  of  A.  W.  Brien  as  a  wit- 
ness for  the  defendant.  Brien,  in  his  voir  dire, 
stated  that  he  was  the  husband  of  a  daupfhter 
of  Sarah  Curan,  to  whom,  by  the  will  of  de- 
fendant's testator,  a  legacy  was  given ;  that  he 
and  his  wife  had  received  $l,5(l0  in  full  of  his 
nhare  of  the  estate,  and  had  released  to  the  de- 
fendant. 

It  is  insisted  that  the  witness  was  liable  to 
refund  to  the  defendant,  and  without  her  re- 
lease was  not  competent.  Moffit  v.  Lane,  2 
Ired.  254. 

The  same  bill  states  that  the  defendant  pro- 
duced an  account  book,  kept  by  the  testator, 
and  the  said  witness  having  deposed  that  a  cer- 
tain portion  of  the  book  was  in  the  handwrit- 
ing of  John  R.  Hicks,  that  portion  of  the  ac- 
count was  allowed  by  the  Judge  to  be  read  to 
the  jury,  notwithstanding  objection  taken  there- 
to by  plaintiff's  counsel. 

It  is  insisted,  on  the  part  of  the  plaintiff, 
that  this  account  was  not  competent  evidence, 
because  the  said  John  R.  Hicks  was  not  a 
general  agent  of  plaintiff,  nor  his  agent  to 
state  the  account,  nor  in  any  other  manner  so 
connected  with  the  plaintiff  as  to  make  his 
statement  evidence  a^inst  plaintiff. 

By  the  third  bill  of  exceptions,  it  appears 
243^*]  that  the  defendant's  ♦testator  was,  in 
1836,  the  agent  of  plaintiff  to  receive  the  hires 
of  certain  slaves,  owned  by  him  in  Mississippi; 
that  he  collected  large  sums  on  account  there- 
of; that  he  afterwards  took  the  slaves  into  his 
own  employment,  as  hirer,  to  execute  a  con- 
tract on  the  Mississippi  Railroad;  that  subse- 
r..t«mtiv    ^n  I8389  having  formed  a  partnership 


with  one  Arnold,  he  continued  the  slaves  in 
the  employment  of  this  firm  of  "Hicks  &  Ar- 
nold." 

The  said  testator,  and  Hicks  k  Arnold,  be- 
ing thus  indebted  to  the  plaintiff  in  a  large 
amount,  Dr.  John  R.  Hicks,  a  neighbor  of 
plaintiff's  in  North  Carolina,  and  a  brother 
of  the  testator,  visited  Mississippi,  in  June, 
•  1839,  to  collect  hires  due  for  his  own  negroes, 
and  took  with  him  a  letter  from  plaintiff,  desir- 
ing the  testator  to  send  him  whatever  was  due 
him,  to  the  amount  of  $12,000,  if  possible.  An 
account  was  then  stated,  showing  a  balance 
due  plaintiff,  1st  January,  1839,  of  nearly  $10,- 
000.  The  testator  thereupon  drew  a  check  up- 
on the  Mississippi  Railroad  Bank,  for  the 
amount,  which  the  witness  Arnold  deposes 
was  received  by  John  R.  Hicks,  as  plaintiff's 
agent,  in  payment,  but  Hicks  himself  deposes 
that  he  had  no  authority  to  bind  the  plaintiff, 
merely  acting  as  his  friend.  The  said  testator 
and  John  R.  Hicks  then  went  to  Natchez,  to 
make  further  arrangements  respecting  the  busi- 
ness, where  the  check  was  converted  into  a 
certificate  of  deposit  for  the  same  amount, 
dated  10th  January,  1849,  and  payable  with 
eight  per  cent,  interest,  on  the  1st  of  Novem- 
ber following.  This  certificate  is  copied  in  the 
record. 

It  was  proved,  by  the  deposition  of  Eli  Mont- 
gomery, president  of  the  bank,  that  this  cer- 
tificate was  not  issued  upon  any  deposit,  but  in 
settlement  of  a  debt  due  to  Hicks  &  Arnold, 
and  made  payable  on  the  1st  of  November,  by 
which  day  it  was  supposed  the  bank  would 
have  funds  to  meet  it;  that,  in  March,  1840,  it 
was  admitted  by  the  testator,  Andrew  Arnold, 
and  the  plaintiff,  that  "Hicks  &  Arnold"  owed 
plaintiff  a  large  debt,  for  the  hire  of  negroes, 
and  had  sent  this  certificate  to  him  on  account 
of  their  debt,  and  that  plaintiff  had  refused  to 
accept  it  in  payment  or  satisfaction  of  any  part 
of  the  debt;  that  Hicks  &  Arnold  were  bound 
to  plaintiff  to  pay  the  debt  (if  the  bank  did  not 
pay  the  certificate)  in  the  same  manner  and  to 
the  same  extent  as  if  the  certificate  had  not 
been  sent.  It  was  proved  that  the  credit  of  the 
bank  had  greatly  sunk  at  the  maturity  of  the 
certificate,  became  continually  worse,  and  by 
April,  1840,  it  had  stopped  payment;  that  a 
suit  was  brought,  by  concert  between  Hicks  & 
Arnold  and  plaintiff,  against  the  bank.  Hicks 
&  Arnold  admitting  their  own  liability,  and  no 
satisfaction  was  ever  obtained  from  the  bank. 

The  plaintiff's  counsel  prayed  the  Judge  to 
instruct  the  jury:  (See  the  substance  of  the 
prayer  in  the  opinion  of  the  court.) 

♦These  instructions  the  Judge  refused  [^244 
to  give,  as  prayed,  and  by  the  instructions  act- 
ually given,  he  manifestly  erred,  by  substantial- 
ly repudiating  proper  instructions,  and  by  leav- 
ing to  the  jury  to  decide  questions  of  law 
which  he  ought  to  have  decided  himself. 

The  acceptance  of  the  certificate  by  plaintiff 
was  not  in  law  an  extinguishment  of  the  debt, 
imless  there  was  an  express  agreement  so  to  ac- 
cept it;  and  the  burden  of  proof,  that  the  cer- 
tincate  was  given  and  received  as  a  satisfac- 
tion or  extinguishment  of  the  preceding  debt, 
was  upon  the  defendant. 

A  bill  or  note,  given  for  a  preceding  debt,  is 
not  deemed  payment,  unless  so  expressly  agreed, 
or  it  has  been  negotiated,  and  is  outstanding 
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against  the  defendant.  Burden  ▼.  Halton,  4 
Bin{^.  454;  Rott  v.  Watson,  Ibid.  273;  Ray- 
mond V.  Merchant,  3  Cam.  147;  Owenson  v. 
Morse,  7  T.  R.  64;  Hickly  ▼.  Hardy,  7  Taunt. 
312;  Mussen  v.  Price  et  al.  4  East,  147;  see, 
also.  Greenwood  v.  Curtis,  6  Mass.  358;  John- 
son V.  Johnson,  11  Mass.  361;  Murray  v.  (}oy- 
emeur,  2  Johns.  Cas.  438;  Johnson  v.  Weed,  0 
Johns.  310. 

Nor  is  the  receipt  of  a  note  as  cash,  evidence 
that  it  was  taken  as  an  absolute  payment.  To- 
bey  V.  Barber,  5  Johns.  68. 

It  i^  but  a  suspension  of  the  right  of  action, 
until  the  maturity  of  the  note.  Putnam  v. 
Lewis,  8  Johns.  389. 

In  the  absence  of  proof  that  a  draft  or  check 
was  received  in  absolute  payment,  it  is  re- 
garded but  as  a  means  whereby  the  creditor 
may  obtain  payment — as  payment  provisional- 
ly, until  dishonored;  and  if  dishonored,  it  is  no 
payment.  The  People  v.  Howell,  4  Johns.  296; 
Cromwell  v.  Lovett,  1  Hall,  N.  Y.  56;  Olcott  v. 
Rathbone,  5  Wend.  490;  Everett  ▼.  Collins,  2 
Camp.  515;  Puckford  v.  Maxwell,  6  T.  R.  52. 

What  is  true  of  notes,  checks  and  bills.  Is 
true  also  of  the  certificate;  and  yet  the  judge 
refused  the  instructions  prayed  to  this  effect. 

The  judge,  after  some  general  and  immate- 
rial statements  of  the  duty  of  an  agent,  pro- 
ceeds to  leave  to  the  jury  to  decide  what  was 
reasonable  diligence  on  the  part  of  the  plaintiff 
in  endeavoring  to  obtain  payment  'of  the  cer- 
tificate from  the  bank. 

But  what  diligence  is  reasonable,  is  a  ques- 
tion of  law  (the  facts  of  the  case  being  ascer- 
tained), to  be  decided  by  the  Judge,  and  not 
by  the  jury.  1  Stark,  part  3,  sec.  27»  page  414; 
Battle  V.  Little,  1  Dev.  387. 

Besides,  the  rule  as  to  the  kind  of  diligence 
necessary,  on  the  part  of  the  plaintiff  u  er- 
roneous. 

The  bank,  at  the  maturity  of  the  certificate, 
was  failing;  shortly  after,  stopped  payment. 
Hicks  &  Arnold  paid  nothing  for  the  certificate, 
but  took  it  on  account  of  a  debt  which  the 
245*]  *bank  could  not  pay.  All  the  facts 
were  fully  known  to  them,  but  not  to  the  plain- 
tiff. Under  these  circumstances,  nothing  but 
such  gross  and  long  continued  negligence,  on 
the  part  of  the  plaintiff,  as  would  amount  to  a 
fraud,  would  discharge  Hicks  &  Arnold,  con- 
sidered as  guarantors.  Goring  t.  Edmonds,  6 
Bing.  94,  19  E.  C.  L.  14. 

T%is  case  is  to  be  tested,  not  by  the  rules  ap- 
plying to  negotiable  instruments.  If  no  loss 
was  sustained  for  want  of  notice  or  suit,  want 
of  notice  or  suit  does  not  affect  the  plaintiff's 
right.  See  Shewell  ▼.  Knox,  1  Dev.  412,  and 
cases  there  cited. 

Again,  the  iudge  informs  the  jury  that  the 
plaintiff  was  bound  by  the  act  of  Hicks,  his 
agent,  "Sf  ratified''  by  him;  whereas,  he  should 
have  informed  the  jury  what  acts  or  declara- 
tions of  plaintiff  would  amount  to  a  ratifica- 
tion, and  left  them  to  decide,  as  their  proper 
function,  whether  those  acts  or  declarations  had 
been  proved. 

The  judge  ought  to  have  told  the  jury,  as 
prayed  by  the  plaintiff,  that  bringing  suit  on 
the  certificate  to  the  first  court  af^r  it  became 
due,  etc.,  was  reasonable  diligence.  But  to 
leave  a  matter  of  law  to  the  jury,  is  itself  error. 
Panton  v.  Williams,  in  error,  2  Adolph.  & 
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Ellis,  N.  S.  169;  Beale  t.  Roberson,  8  Ired. 
276. 

The  judge  ought  to  have  instructed  the  jury 
that  the  acknowledgment  of  Hicks  k  Arnold, 
after  the  certificate  fell  due,  if  made  by  them, 
was  evidence  that  it  was  not  taken  as  absolute 
payment,  etc.,  as  prayed  by  the  plaintiff. 

The  counsel  for  the  defendant  in  error  made 
the  following  points: 

1.  Joseph  T.  Hicks  was  the  agent  of  Down^, 
and  even  if  he  took  the  certificate  of  deposit  m 
good  faith,  exercising  the  care  which  a  prudent 
man  should  do  in  the  management  of  his  own 
affairs,  he  could  not  be  held  liable  for  the  sub- 
sequent failure  of  the  bank.  He  had  reason  to 
believe  the  bank  was  solvent;  and  as  the  cer- 
tificate bore  interest,  it  was  considered  better 
than  specie  as  a  remittance. 

2.  The  proof  on  the  record  is  sufficient  to 
.show  that  John  R.  Hicks  was  the  agent  of 

Downey  at  the  time  of  the  settlement  in  1839, 
but  the  subsequent  reception  of  the  certificate 
from  Dr.  John  Hicks,  by  Downey,  was  an  am- 
ple satisfaction  of  all  he  had  done,  even  if  he 
had  no  power  to  make  the  settlement  in  the 
first  instance,  and  equivalent  to  an  original  au- 
thority. Story  on  Agency,  sec.  539;  Dunlap'i 
Pailey,  171,  note  0;  Lawrence  v.  Taylor,  5 
Hill,  107,  113. 

3.  It  was  the  duty  of  Downey  to  have  dis- 
sented from  the  arrangement,  •and  re-  [*246 
fused  the  certificate  of  deposit  at  the  time  it 
was  tendered  to  him;  but  at  all  events,  it  was 
gross  negligence,  and  not  a  reasonable  time,  to 
wait  three  or  four  years  without  notifying 
J.  T.  Hickey  that  he  could  not  receive  it  as  a 
payment.  Pailey 's  Arg.  172,  note;  2  Kent, 
127;  Caimes  v.  Bleecker,  12  Johns.  300. 

4.  John  Hicks  proves  that  Downey  took  the 
certificate  as  absolute  payment ;  and  being  thus 
accepted,  was  a  good  discharge  of  the  debt; 
especially  as  it  was  in  the  name  of  Downey. 
Story  on  Contracts,  sec.  998;  2  Greenleaf,  Ev. 
sec.  523;  Whitbeck  T.  Van  Ness,  11  Johns.  409: 
15  lb.  241. 

Whether  it  was  accepted  in  satisfaction,  waa 
a  question  for  the  jury.  15  S.  &  R.  162;  9 
Johns.  310. 

5.  The  rulings  of  the  court,  it  is  submitted, 
were  correct.  It  will  be  seen  that  the  questions 
are  not  leading,  if  he  apply  to  them  the  test 
which  the  rules  of  eveidence  establish  m  m 
criterion.     Greenleafs  Ev.  sec.  434. 

It  will  be  admitted  that  several  of  the  in- 
structions asked  for  by  plaintiff,  did  not  apply 
to  the  proof  in  the  record,  especially  the  fint. 
It  is  suomitted  that  the  instructions  given  cov- 
ered every  legal  proposition  asked  for  by  the 
plaintiffs. 

Mr.  Justice  McLean  delivered  the  opinion 
of  the  court: 

This  case  was  brought  before  us  by  a  writ  of 
error  to  the  Circuit  Court  for  the  Southern 
District  of  Mississippi. 

An  action  of  assumpsit  was  commenced  by 
the  plaintiff,  on  a  note  for  $456,  and  a  large 
sum  for  the  hire  of  slaves. 

The  declaration  contained  ten  counts,  to 
which  the  defendant  pleaded  non  assumpsit, 
the  Statute  of  Limitations  and  payment,  on  all 
of  which  issues  were  joined.  The  jury  "found 
for  the  defendant  upon  the  issues  joined  as  to 
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the  within  note  of  $456  and  the  within  ae- 
oount."  This  finding,  it  is  contended,  is  im- 
perfect, irresponsive  to  the  issues,  and  does  not 
dispose  of  the  whole  matter  submitted  by  the 
pleadings. 

A  veidict  is  bad  if  it  varies  from  the  issue  in 
a  substantial  matter,  or  if  it  finds  only  a  part 
of  that  which  is  in  issue;  and  though  the  court 
may  give  form  to  a  general  finding,  so  as  to 
make  it  harmonize  with  the  issue,  yet  if  it  ap- 
pears that  the  finding  is  different  from  the  is- 
sue, or  is  confined  to  a  part  only  of  the  matter 
in  issue,  no  judgment  can  be  rendered  upon  the 
verdict.  Patterson  v.  United  States,  2  Wheat. 
221.  The  verdict  rendered  was  informal,  but 
there  was  sufficient  to  authorize  the  court  to 
enter  it  in  form.  The  matter  in  controversy 
was  the  note  stated  and  the  hire  of  the  negroes, 
247*]  the  amount  claimed  *for  which,  was 
stated  in  an  account;  and  on  both  these  the 
jury  found  for  *  the  defendant,  on  the  issues 
joined.    We  think  this  was  sufficient. 

Andrew  Arnold,  a  copartner  of  the  testator, 
was  offered  as  a  witness,  and  being  objected  to 
on  the  ground  of  interest,  a  release  was  given 
in  evidence,  which,  on  its  face,  appeared  to  be 
duly  executed;  on  which  the  witness  was 
sworn.  Objection  is  made  that  the  execution 
of  the  release  was  not  proved.  The  answer  to 
this  is,  that  there  was  no  exception  taken  to 
the  paper  on  that  ground. 

From  the  facts,  it  appears  that  Joseph  T. 
Hicks,  now  represented  by  his  executrix,  was 
indebted  to  the  plaintiff  on  the  10th  Janutfry, 
1839,  on  a  settlement,  $9,709.80,  for  the  hire  of 
negroes,  which  John  R.  Hicks,  the  friend  of 
Downey,  received  in  a  certificate  of  deposit 
from  the  Mississippi  Railroad  Bank,  situated  at 
Natchez,  payable  on  the  1st  of  November  en- 
suing, for  which  he  executed  a  receipt.  He 
was  not  authorized  to  act  as  the  agent  of 
Downey,  but  he  acted  as  his  friend  in  the  busi- 
ness, "feing  assured  by  his  brother,  Joseph  T. 
Hicks,  and  others,  that  the  bank  was  good  (and 
«s  a  reason  for  this  opinion  it  was  stated  that 
wealthy  men  had  an  interest  in  the  bank ) ,  and 
as  eight  per  cent,  interest  was  paid  for  deposits, 
the  certificate  was  preferred,  believing  it  would 
be  satisfactory  to  the  plaintiff.  At  the  time  of 
this  transaction  the  bank  was  indebted  to  Jo- 
seph T.  Hicks  and  Arnold,  for  labor  on  the 
railroad,  a  sum  exceeding  twenty  thousand  dol- 
lars. The  mode  of  payment  was  by  drawing 
«  check  on  the  bank  for  several  claims,  and 
then  crediting  on  the  books  of  the  bank,  as  a 
deposit,  the  sum  due  to  each  claimant. 

In  February  ensuing,  when  John  R.  Hicks 
returned  to  North  Carolina,  where  he  and  the 
plaintiff  resided,  he  handed  over  to  Downey 
the  certificate  of  deposit,  who  received  it,  say- 
ing he  would  have  preferred  the  gold  and  silver ; 
but  said  nothing  further  in  repudiation  or  con- 
^rroation  of  the  act  of  Hicks.  In  a  letter  dated 
the  3d  of  March,  1839,  from  J.  T.  Hicks  and 
Arnold,  to  the  bank,  they  say:  "We  have  ever 
-entertained  the  kindest  feeling  towards  your 
institution,  and  every  disposition  of  indulgence 
to  the  utmost  of  our  ability.  The  time  has 
now  arrived  when  ruin  awaits  us,  from  a  total 
inability  to  use  your  post  notes  to  meet  our  en- 
^gements;"  and  they  proposed  to  take  some 
money  and  negroes  for  the  money  due  them 
from  the  bank,  or  to  take  the  whole  in  negroes, 
if  the  money  could  not  be  paid. 
14  li.  ed. 


For  a  short  time  after  the  date  of  the  certifi- 
cate of  deposit,  the  bank  continued  to  pay  small 
notes  in  specie,  but  evidence  was  given  conduc- 
ing to  show  it  was  unable  to  meet  its  engage- 
ments, *and  that  in  a  short  time  it  [*248 
failed.  Suit  was  brought  by  Downe^^  against 
the  bank  on  the  certificate  of  deposit,  in  the 
spring  of  1840;  and  also  for  other  sums,  due 
him  for  Hicks  &  Arnold,  by  arrangements  with 
them.  But  nothing  could  be  recovered  from 
the  bank. 

Evidence  was  offered  with  the  view  of  show- 
ing that  Downey  considered  the  certificate  of 
deposit  as  good,  and  that  he  said  he  could  not 
complain  of  Hicks,  in  receiving  the  certificate, 
as  he  had  received  a  similar  one  on  his  own  a6- 
count. 

Evidence  was  also  given  to  show  that  on  the 
eleventh  of  March,  1840,  Joseph  T.  Hicks  and 
Arnold  admitted  the  certificate  of  deposit  was 
given  as  collateral  security,  and  that  they  con- 
sidered themselves  bound  to  pay  the  debt  due 
the  plaintiff,  including  the  certificate  of  deposit, 
and  other  demands.  Evidence  was  also  given 
to  explain  this  conversation  as  referring  exclu- 
sively to  other  demands,  not  including  the  cer- 
tificate of  deposit. 

The  testimony  being  closed,  the  plaintiff 
prayed  the  court  to  instruct  the  jury:  1.  That 
the  acceptance  by  the  plaintiff  of  the  certificate 
of  deposit  for  a  precedent  debt  due  him  by 
Hicks  or  Hicks  &,  Arnold,  was  no  payment  or 
extinguishment  of  such  debt,  unless  there  was 
an  express  agreement  to  accept  it  as  such  pay- 
ment; and  to  take  the  risk  of  the  solvency  of 
the  bank. 

2.  That  the  certificate  of  a  bank  due  at  a 
future  day,  like  the  note  of  any  third  person,  if 
given  for  a  pre-existing  debt,  is  not  payment 
and  discharge  thereof,  unless  specially  agreed 
to  be  so  taken ;  and  if  a  receipt  in  full  be  given, 
it  is  still  a  question  of  fact  for  the  jury  to  de- 
cide whether  there  was  such  an  agreement  or 
not;  and  that  unless  the  certifica^  be  after- 
wards paid  by  the  bank,  it  is  prima  facie  no 
satisfaction  of  the  pre-existing  debt. 

3.  That  if  the  jury  believe,  from  the  evi- 
dence, that  Hicks  &  Arnold  or  Hicks,  after  the 
maturity  of  the  certificate,  admitted  their  lia- 
bility to  make  it  good,  such  admission  is  evi- 
dence that  the  certificate  was  not  taken  as  pay- 
ment absolutely,  but  as  conditional  payment 
only,  and  that  they  had  notice  of  all  the  facts 
necessary  to  hold  them  responsible. 

The  court  charged  the  jury  that  "an  agent 
is  bound  to  act  in  accordance  with  his  author- 
ity, to  make  his  acts  binding  on  his  principal. 
If  the  agent  exceeds  his  authority,  his  principal 
is  not  bound  by  his  act,  so  exceeding  his  au- 
thority, unless  the  principal  afterwards  ratify 
his  acts.  If  a  principal,  after  he  is  informed 
what  his  agent  has  done,  ratify  his  acts,  he  is 
bound  by  the  acts  of  his  agents,  although  the 
agent  may  not  have  had  any  authority  to  do 
the  act  so  ratified  at  the  time  it  was  done.  An 
act  done  as  an  agent  by  one  having  no  author- 
ity, it  is  obligatory  on  his  principal;  if,  in  a 
reasonable  time  after,  he  is  fully  "in-  [•249 
formed  of  what  has  been  done,  he  does  not  ob- 
ject thereto,  he  is  presumed  to  ratify  the  acts, 
and  is  bound  thereby." 

That,  "if  Downey  received  the  certificate, 
<pnditioned  that  be  would  reseive  the  money  in 
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discharge  of  the  deht,  if  the  bank  should  pay 
it,  then  Downey  was  bound  to  use  reasonable 
diligence  to  collect  the  money  due  on  the  certifi- 
cate. Reasonable  diligence  consists  in  such  ex- 
ertions as  a  prudent  man  would  use  in  his  own 
case  in  the  collection  of  the  certificate;  and  if 
Downey  failed  to  use  such  diligenee  to  collect 
the  money,  the  defendants  are  not  liable,  and 
the  jury  should  find  for  the  defendant." 

In  ordinary  transactions,  a  check  on  a  specie- 
payine  bank,  payable  on  demand,  is  payment. 
And,  if  the  holder  of  the  check  present  it  to  the 
bank,  and  direct  the  amount  to  be  placed  to  his 
credit  as  a  deposit,  and  the  bank  should  fail, 
the  loss  would  be  the  depositor's.  The  deposit 
was  at  his  option  and  for  his  benefit.  But  the 
transaction  of  Downey  and  Hicks  was  not  of 
this  character.  Doctor  Hicks,  who  acted  for 
Downey,  was  not  authorized  to  make  the  ar- 
rangement; he  acted,  in  his  own  language, 
"without  authority,  as  the  friend  of  the  plain- 
tiff." There  was  no  money,  in  fact,  deposited 
in  the  bank.  It  was  indebted  to  J.  T.  Hicks 
and  Arnold,  who  were  in  partnership,  in  a  large 
sum;  and  to  pay  Downey,  Hicks  drew  a  check 
for  the  amount,  which  was  charged  to  his  ac- 
count in  bank  and  a  certificate  of  deposit  for 
the  same  amount  was  given  to  Downey.  This 
arrangement  was  strongly  recommended  by  the 
debtor.  Hicks,  to  his  brother,  the  friend  of 
Downey.  Eight  per  cent,  was  allowed  on  the 
certificate  of  deposit,  which  was  payable  in  ten 
months. 

A  note  of  the  debtor  himself,  or  of  a  third 
party,  is  never  considered  as  a  payment  of  a 
precedent  debt,  unless  there  be  a  special  agree- 
ment to  that  efl'ect.  Had  Downey  received  the 
certificate  of  deposit  himself,  it  could  not  have 
been  considered  a  payment  unless  it  was  so 
agreed.  The  transaction,  in  fact,  was  only  a 
dealing  with  credits.  No  money  was  drawn 
from  the  bank,  or  deposited  in  it.  By  the  cer- 
tificate, the  credit  of  the  bank  was  given  in  ad- 
dition to  the  credit  of  the  original  debtor.  Such 
a  transaction,  without  a  special  agreement  to 
receive  the  certificate  in  payment,  would  make 
it  a  collateral  security  only.  A  receipt  for  the 
amount,  executed  at  the  time,  would  not  afi'ect 
the  question.  In  this  view,  it  was  error  in  the 
court  not  to  give  the  first  and  second  instruc- 
tions asked  by  the  plaintiff,  unless  the  charge 
given  substantially  embraced  the  points  stated. 

In  the  charge  given  it  is  nowhere  stated  that, 
to  make  the  certificate  of  deposit  a  pajrment, 
there  must  be  an  agreement  to  that  effect.  The 
jury  are  informed,  that  where  an  agent  exceeds 
250*]  "his  authority,  or  acts  without  author- 
ity, the  principal  is  not  bound,  imless  he  ratify 
such  acts.  But  the  jury  are  not  informed  what 
amounts  to  a  ratification.  They  are  told,  where 
acts  are  done,  of  which  the  principal  is  in- 
formed, if  he  does  not  in  a  reasonable  time  ob- 
ject thereto,  he  is  presumed  to  ratify  the  acts, 
and  is  bound  thereby. 

This,  in  all  probability,  misled  the  jury. 
Doctor  Hicks,  in  receiving  the  certificate  of 
deposit,  did  not  pretend  that  he  was  authorized 
to  receive  it — much  less  that  he  was  authorized 
to  receive  it  as  payment.  The  receipt  of  the 
certificate,  under  such  circumstances,  by  Down- 
ey, without  any  express  agreement  on  the  sub- 
ject, could  not  operate  as  payment.  In  this 
respect,  therefore,  unless  such  an  agreement  I 
408 


was  shown  and  connected  with  this  part  of  the 
charge,  it  was  erroneous. 

The  jury  were  instructed,  that  if  the  certifi- 
cate was  received  on  condition,  the  deposit,  if 
paid  by  the  bank,  should  be  applied  as  pay- 
ment, Downey  was  bound  to  use  reasonable 
diligence.  But  the  jury  were  not  informed 
what  that  kind  of  diligence  was,  except  "that 
it  consisted  in  such  exertions  as  a  prudent  man 
would  use  in  his  own  case  in  the  collection  of 
the  certificate."  Where  a  note  is  received  as 
collateral  security,  and  this  certificate  of  de- 
posit is  only  the  obligation  of  the  bank,  and 
does  not,  in  principle,  in  this  respect,  differ 
from  a  note,  the  holder  is  not  bound  to  actire 
diligence.  If  the  note  have  an  indorser,  and  it 
matures  in  his  hands,  he  may  be  bound  to  take 
such  steps  as  shall  charge  the  indorser  as  a 
bank  is  bound,  where  a  note  is  sent  to  it  for 
collecticm.  But  he  is  not  bound  to  bring  suit. 
He  is  only  chargeable  with  a  negligence,  which 
shall  operate  to  the  injury  of  the  owner  of 
the  paper. 

As,  in  less  than  three  months  from  date  of 
the  certificate  of  deposit  by  the  showing  of  the 
defendant,  the  post  notes  of  the  bank  answered 
him  no  valuable  purpose  in  satisfying  the  de- 
mands against  him,  there  is  no  ground  to  allese 
that  the  defendant  suffered  by  any  want  of  diU- 
gence  in  the  plaintiff.  The  bank  was  insolvent, 
if  not  when  the  certificate  was  given,  before  it 
became  due.  The  above  instruction  was  er- 
roneous. 

We  think  the  court  erred,  also,  in  refusing  to 
give  the  third  instruction,  as  prayed  by  the 
plaintiff.  If  the  evidence  showed,  after  the  ma- 
turity of  the  certificate,  that  Hicks  &,  Arnold, 
or  Hicks,  admitted  their  liability  to  make 
it  good,  the  jury  should  have  been  told  by  the 
court,  that  if  they  believed  such  an  admission 
was  made,  it  conduced  to  prove  that  the  certifi- 
cate was  not  taken  in  payment. 

For  the  above  reasons,  the  judgment  of  the 
Circuit  Court  is  reversed,  and  the  cause  is 
remanded  for  further  proceedings. 

Messrs.  Justices  Daniel  and  Grier  dissented. 

*Mr.  Justice  Daniel  (Mr.  Justice  Grier  [*2 61 
concurring) : 

It  is  my  opinion  that  the  judgment  of  the 
Circuit  Court,  in  this  case,  should  be  affirmed, 
upon  the  Questions  raised  in  the  argument; 
1st,  upon  the  sufficiency  of  the  finding  by  the 
jury,  as  being  responsive  to  all  the  issues,  or 
otherwise;  2d,  as  to  the  admissibility  in  evi* 
dence  of  the  release  to  Arnold,  in  the  absence 
of  the  subscribing  witness  to  that  release,  there 
is  an  entire  concurrence  amongst  the  judges. 
But  with  the  views  announced  as  those  of  the 
court  with  respect  to  the  authority  and  the 
acts  of  Doctor  Hicks,  as  the  agent  of  Downey, 
and  as  to  the  consequences  deducible  from  those 
acts,  I  am  constrained  to  disagree. 

And  here  I  must  remark,  that  according  to 
my  apprehension  of  the  evidence  upon  the 
record,  as  to  the  authority  vested  in  Doctor 
Hicks,  as  agent,  and  his  acts  under  that  au- 
thority, and  with  respect  to  the  conduct  of 
Downey,  as  principal,  in  confirmation  of  those 
acts — that  evidence  has  not  been  accurately 
stated.  It  is  said  by  the  court,  that  Doctor 
Hicks  did  not  act  as  the  agent,  but  merely  as 
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the  friend  of  Downey.  There  seems  to  be 
some  difficulty,  and  even  confusion,  in  this  at- 
tempt to  discriminate  between  these  two  char- 
acters. True  it  is,  that  the  agent,  however 
confided  in,  does  not  always  prove  the  best 
friend  of  his  principal;  but  it  is  equally  true, 
that  the  principal  would  rarely  select,  as  his 
agent,  one  whom  he  regarded  in  any  other 
light  than  that  of  a  friend.  But  the  record, 
according  to  my  apprehension  of  the  evidence, 
discloses  the  most  ample  and  explicit  authority 
to  Doctor  Hicks,  to  settle  the  claims  of  Downey 
upon  the  firm  of  Hicks  &,  Arnold,  and  exhibits 
instructions  equally  clear  to  Doctor  Hicks,  to 
transmit  to  Downey  the  amount  which  this 
agent,  upon  the  settlement  made  by  him,  should 
ascertain  to  be  owing  from  Hicks  &  Arnold  to 
Downey.  The  record  discloses  these  further 
facts:  1.  The  settlement  made  by  Doctor  Hicks 
with  Hicks  &  Arnold;  2.  The  drawing  of  a 
check  by  these  persons  in  favor  of  Doctor 
Hicks,  the  agent,  upon  the  bank  at  Natchez, 
for  the  amount  ascertained  to  be  due  to  Down- 
ey; 3.  The  presentation  of  that  check  by  the 
•^j^nt,  at  the  bank  at  Natchez;  4.  The  proflfer 
ly  the  bank,  of  payment  in  specie  of  the  amount 
oi  the  check;  and  the  express  agreement  of 
the  agent  with  the  bank,  to  commute  that 
check  and  proffer  of  immediate  payment  in 
money  for  a  certificate  of  deposit,  or  post  note, 
payable  at  a  deferred  period,  bearing  an  inter- 
est of  8  per  centum.  So  much,  then,  for  the 
acts  of  the  agent  in  virtue  of  the  authority 
originally  vested  in  him ;  and  if  there  could  arise 
a  doubt  as  to  their  validity,  that  doubt  could 
apply  only  to  the  transmutation  of  the  demand 
for  the  money  into  a  certificate  of  deposit,  or  de- 
ferred payment,  bearing  interest.  But,  suppos- 
252*]  ing  *there  had  been  room  for  doubt 
in  this  respect,  on  the  ground  that  the  agent 
had  transcended  his  power,  that  doubt  must  be 
entirely  dispelled  when  the  conduct  of  the  prin- 
cipal is  considered.  Upon  being  informed,  by 
the  agent,  of  the  measure  he  had  taken,  and 
upon  having  the  certificate  trnnsmitted  to  him, 
the  principal  said,  in  reply,  that  although  he 
would  have  preferred  a  payment  down  in 
money,  yet  as  the  agent  had  acted  for  himself 
a^  \w  had  done  for  his  principal,  he  could  not 
find  fault  with  the  arrangement.  He  expressed 
no  apprehensions  as  to  the  prudence  or  safety 
of  the  arrangement,  but  ratified  it  expressly; 
and  in  fact  the  proof  is  clear,  that  at  the  time, 
and  for  some  months  after,  the  bank  was  pay- 
ing specie;  and  ttiat  its  certificates,  like  the 
one  in  question,  commanded  a  premium  in  the 
market.  In  this  mode  were  the  entire  proceed- 
ings of  the  agent  explicitly  ratified. 

If  this  apprehension  of  the  testimony  be  cor- 
rect, then  it  is  diflficult  to  conceive  how  the 
jury  could  have  been  misled  by  the  instructions 
which  were  given  them  by  the  court.  Indeed 
this  court,  so  far  as  those  instructions  covered 
the  relation  of  principle  and  agent,  have  not 
questioned  the  correctness  of  those  instruc- 
tions. But  it  is  said  that  the  court  erred  in 
the  opinion  it  expressed  upon  the  subject  of 
the  diligence  requisite  in  the  application  for 
payment  of  the  certificate  of  deposit.  Let  it 
be  conceded  that  this  opinion  of  the  court  upon 
the  subject  of  reasonable  diligence  was  not  the 
law;  still  it  should  not  affect  the  decision  in 
this  case,  because  that  opinion  had  no  con- 1 
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nection  with  the  true  character  of  the  case^ 
which  depended  upon  a  phase  of  the  evidence  ta 
which  that  instruction  had  no  application,  and 
could  not  influence.  If  the  agent  of  Downey 
was  authorized  to  settle,  and  had  settled  with 
the  debtors  of  Downey,  and  the  latter  had  ac- 
cepted from  his  debtors  what  he  acknowledged 
was  payment,  at  this  point  the  transaction 
closed;  and  unless  the  parties  making  payment 
could  be  affected  by  showing  fraud  or  bad 
faith,  the  whole  matter  was  terminated  by  the 
agreement  between  the  parties.  Downey  had 
an  indisputable  right  to  receive  payment  in  any 
medium  he  might  choose,  and  it  is  not  in  the 
power  of  a  court  to  control  his  first  choice  and 
give  him  the  right  to  a  second,  or  to  visit  upon 
those  who  have  applied  their  means  to  hia 
satisfaction,  and  by  so  doing  prevented  them 
being  available  to  themselves  to  any  other  pos- 
sible purpose,  the  mischiefs  resulting  from  hia 
choice. 

But  it  is  said  by  the  court,  that  Hicks  &  Ar- 
nold, subsequently  to  the  failure  of  the  bank,^ 
admitted  their  liability  to  Downey  for  this  de- 
mand. Here,  again,  1  conceive  that  the  evidence 
in  this  cause  has  been  greatly  misapprehended, 
and  that  a  correct  imderstanding  oi  the  testi- 
mony will  show  that  the  ^admission  [*25S 
which  has  been  brought  to  bear  upon  this  trans- 
action, related  to  a  posterior  and  wholly  dif- 
ferent liability  of  the  same  parties — to  a  trans- 
action in  which  Hicks  and  Arnold  had  depos- 
ited a  certificate  of  deposit  of  this  bank  aa 
collateral  security  for  a  debt  from  Arnold; 
and  that  security  turning  out  not  to  be  avail- 
able, they  held  themselves  bound  to  satisfy  the 
demand  it  was  designed  to  secure.  This  sub- 
sequent transaction  had  no  connection  whatever 
with  that  in  which  the  check  in  question  was 
given,  and  on  which  payment  in  money  was 
proferred;  but  for  which  the  certificate  of  depos- 
it was,  by  express  agreement  of  the  agent,  rati- 
fied by  his  principal,  taken  in  full  satisfaction. 

obdeb. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
Mississippi,  and  was  argued  by  counsel;  on  con- 
sideration whereof,  it  is  now  here  ordered  and 
adjudged  by  this  court,  that  the  judgment  of 
the  said  Circuit  Court  in  this  cause  be,  and  the 
same  is  hereby  reversed,  with  costs;  and  that 
this  cause  be,  and  the  same  is  hereby  remanded 
to  the  said  Circuit  Court,  with  directions  to 
award  a  venire  facias  de  novo. 


PHILIP  H.  DeLANE,  John  M.  Chiles,  Martha 
C.  Chiles,  John  £.  Lykes,  and  Grace  A. 
Lykes,  Appellants, 

V. 

ANDREW   B.  MOORE   and   James  L.   Goree, 
Executors  of  James  L.  Goree,  Deceased. 

Secondary  evidence  of  written  paper,  when  ad- 
mitted— South  Carolina  law — Ante-nuptial 
contract,  val  idity — recording — laches — equity 
will  not  relieve  after  great  lapse  of  time. 

Where  an  ante-nuptial  contract  was  alleged  to 
have  been  made,  and  the  affidavits  of  the  parties 
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claimioflr  under  it  alleged  that  they  never  possessed 
<or  saw  It;  that  they  had  made  diligent  inquiry  for 
it,  but  were  unable  to  learn  its  present  existence 
or  place  of  existence ;  that  inquiry  had  been  made 
of  the  guardian  of.  one  of  the  children,  who  said 
that  he  had  never  been  in  possession  of  it,  and  did 
not  Icnow  where  it  was;  that  inquiry  had  been 
made  at  the  recording  offices  in  vain,  and  that  the 
affiants  believed  it  to  be  lost;  secondary  proof  of 
its  contents  ought  to  have  been  admitted. 

Whether  recorded  or  not,  it  was  binding  upon  the 
parties.  If  recorded  within  the  time  prescribed  by 
statute,  or  if  re-acknowledged  and  recorded  after- 
wards, notice  would  thereby  have  l>een  given  to 
all  persons  of  its  effect. 

If  it  was  regularly  recorded  in  one  State,  and  the 
property  upon  which  it  acted  was  removed  to  an- 
other State,  the  protection  of  the  contract  would 
follow  the  property  into  the  State  into  which  It 
was  removed. 

But  where  no  suit  was  brought  until  eight  or 
Jiine  years  after  the  death  of  the  husband,  and 
then  the  one  which  was  brought  was  dismissed  for 
want  of  prosecution ;  another  suit  against  the 
executors  who  had  divided  the  property,  comes  too 
late. 

THIS  was  an  appeal  from  the  District  Ck)urt 
of  the  United  States  for  the  Middle  District 
of  Alabama. 

254*]  *The  case  is  fully  stated  in  the  opin- 
ion of  the  court. 

It  was  argued  by  Messrs.  Johnson  and  Butler 
lor  the  appellants,  and  Messrs.  Bradley  and 
Bavidge  for  the  appellees. 

The  counsel  for  the  appellants,  after  stating 
the  case,  proceeded: 

It  appears,  from  the  record,  that  the  defend- 
ants ODjected  to  the  reading  of  the  papers  of 
the  marriage  settlement,  because  the  affidavits 
of  the  complainants  did  not  make  out  such  a 
-ease  of  the  loss  or  destruction  as  would  dispense 
with  the  production  of  the  original.  The  ob- 
jection was  sustained  by  the  presiding  judge* 
By  the  ruling  of  the  judge,  the  complainants' 
•bill  was  ordered  to  be  dismissed. 

It  is  submitted  that  the  ruling  of  the  judge 
was  erroneous;  and  if  it  should  be  sustained 
here,  the  complainants  must  fail  in  any  attempt 
to  recover  their  rights,  because  they  cannot  be 
Allowed  to  introduce  the  only  evidence  on  which 
they  rest. 

The  evidence  offered  by  the  complainants, 
4ind  rejected  by  the  court,  was  both  competent 
and  sufficient  to  satisfy  a  judge,  when  discre- 
tion must,  on  such  questions,  regulate  his  judg- 
ment; and  especially  so  in  the  chancenr  juris- 
diction of  the  court,  where  it  is  usual  to  re- 
•ceive  with  a  liberal  latitude,  sub  modo  at  least, 
all  evidence  that  can  lead  to  a  competent  judg- 
ment on  the  rights  of  the  parties.  The  bill  was 
filed  by  those  who  were  seeking  their  rights  by 
^liscovery,  and  against  the  acts  of  those  who 
had  a  temptation  to  destroy  the  evidence 
against  them.  But  it  is  submitted  that  the 
question  has  been  authoritatively  ruled  by  the 
court;  and  according  to  the  adjudged  cases  on 
the  same  subject  in  Alabama,  where  this  case 
was  tried,  the  evidence  rejected  should  have 
been  admitted.  Tayloe  v.  Riggs,  1  Pet.  691, 
596;  S.  C.  9  Wharton,  483;  Winn  v.  Patterson, 
9  Pet.  663,  676;  S.  C.  6  Pet.  233,  240,  242; 
Sturdevant  v.  Gaines,  5  Ala.  435;  Slerge  y. 
<:;iapton,  6  Ala.  589. 

If  the  evidence  rejected  by  the  judge,  as  to 

Note. — Marriage  settlements  or  conveyance  for 
benefit  of  wife  and  child,  when  good  or  void  hs  to 
creditors.     See  note  to  Sexton  v.  Whenton,  5  L.  ed. 
U.  S.  004. 
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the  reading  of  the  marriage  settlement,  slioiild 
have  been  received,  as  we  think  it  should,  thai 
it  may  become  necessary  to  bring  in  review  the 
questions  made  by  the  defendant'  answer. 

Was  the  marriage  settlement  duly  and  legally 
recorded  in  South  Carolina?  By  the  laws  of 
South  Carolina  (see  Act  of  1786  and  1823) 
marriage  settlements,  according  to  the  first 
Act,  are  required  to  be  recorded  in  the  office  of 
the  Secretary  of  State,  and  by  the  second  Act, 
also,  in  the  office  of  Register  of  Mesne  Convey- 
ances, within  three  months  after  their  execu- 
tion, otherwise  they  will  be  regarded  as  void 
at  law.  The  marriage  settlement,  in  this  case, 
was  executed  on  the  20th  May,  and  if*re-[*255 
corded  before  the  20th  of  August,  would  have 
been  duly  recorded,  according  to  the  require- 
ments of  the  Act  of  1786.  It  appears  from 
Guiguard's  official  certificate,  that  the  paper 
was  recorded  in  the  Register  of  Mesne  Convey- 
ances, on  the  31st  day  of  July,  1816,  the  day 
on  which  it  was  proved  by  Young,  one  of  the 
witnesses  to  it. 

The  certificate  of  Arthar,  the  Deputy-Secre- 
tary of  State,  is  not  definite  as  to  the  time  when 
the  paper  was  recorded  in  the  office  of  the  Sec- 
retary of  State.  There  is  no  doubt,  however, 
that  it  had  been  first  recorded  in  that  office,  as 
such  should  have  been  done,  according  to  the 
Act  of  1786  (which  is  the  only  Act  affecting 
this  case).  We  think  such  must  be  the  conclu- 
sion of  the  court,  as  scarcely  any  other  fair  in- 
ference could  be  drawn  from  the  premises.  If 
»uch  should  be  the  holding  of  the  court,  a  sec- 
ond proposition  arises,  was  it  necessary  that  it 
should  have  been  recorded  in  Alabama? 

According  to  the  tenor  of  the  decisions  of  this 
courts  it  was  not  necessary  that  there  should  be 
such  a  recording  to  protect  the  rights  of  the 
complainants  against  the  claims  of  a  subse- 
quent purchaser. 

*'A  marriage  settlement  or  deed,  in  favor  of 
the  wife,  duly  executed  and  recorded  in  Vir- 
ginia, will  be  ffood  against  the  creditors  in  the 
District  of  Columbia,  although  they  may  have 
had  no  express  notice.  Bank  v.  Lee,  13  Feters, 
119,  120.  Such  has  been  the  current  of  deci- 
sions in  South  Carolina  and  Alabama. 

But  the  complainants  have  a  right,  from  the 
proof  in  the  record,  to  take  refuge  in  the  equity 
of  their  rights. 

According  to  the  evidence  of  W.  R.  Hamil- 
ton, Goree,  the  testator  of  defendanta,  who 
seems  to  have  been  a  shopkeeper,  purchaood 
the  slave  in  question,  with  express  notice  of 
complainants'  title,  by  the  marriage  settlement 
of  their  mother  with  Yancey.  The  testimony 
of  Hamilton  was  duly  taken ;  for,  if  defectively 
taken  in  the  first  instance,  the  defendants  had 
an  opportunity,  and  were  required,  to  retake  it, 
if  they  chose,  by  an  express  agreement  of  the 
parties. 

Such  being  their  condition — that  is,  purchas- 
ers with  express  notice — he,  Goree,  took  the 
property  subject  to  acknowledged  claims  of  the 
complainants,  and  having  taken  under  their 
title  he  should  not  be  allowed  to  claim  against 

The  doctrine  of  notice  is  well  established. 

He  who  acquires  a  legal  title,  having  notice  of 

the  prior  equity  of  another,  becomes  a  trustee 

for  that  other  to  the  extent  of  his  equity.     1 

i  Cranch,  100. 
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If  a  man  will  purchase,  with  notice  of  an- 
other's right,  giving  a  consideration  will  not 
avail  him.  2  Brid^an*s  Digest,  Vendors  and 
Purchasers,  IX.,  691. 

256*]  •With  respect  to  the  operation  of  the 
Statute  of  Limitations  upon  cases  of  trust  in 
equity,  the  distinction  is,  if  the  trust  be  consti- 
tuted by  act  of  the  parties,  the  possession  of 
the  trustee  is  the  possession  of  the  cestui  que 
trust,  and  no  length  of  such  possession  will 
bar;  but  if  a  party  is  constituted  a  trustee  by 
the  decree  of  a  court  of  equity  founded  on 
fraud,  or  the  like,  hi^  possession  is  adverse,  and 
the  Statute  of  Limitations  will  run  from  the 
time  that  the  circumstances  of  the  fraud  were 
discovered.    2  Bridgman's  Digest,  252. 

In  the  case  of  Miller  v.  Kershaw,  marriage 
settlement  was  held  void  at  law;  in  equity, 
however,  the  party  claiming  under  the  settle- 
ment would  be  protected  where  the  purchaser 
had  actual  notice  of  the  settlement.  Bayley's 
Equity,  481. 

If  the  foregoing  propositions  can  be  sus- 
tained, another  question  arises,  and  that  is,  can 
the  defendants  claim  to  be  protected  by  the 
Statute  of  Limitations?  The  complainants  al- 
lege, in  their  bill,  that  they  were  minors  at  the 
death  of  their  mother,  and  could  not  assert 
their  rights,  under  the  marriage  settlement,  as 
remaindermen,  after  the  death  of  Yancey,  their 
step- father.  They  aver,  furthermore,  that  they 
were  ignorant  as  to  the  time  of  Yancey's  death, 
from  their  distant  and  separated  situations.  It 
is  also  stated  expressly  in  their  bill  (and  ft  is 
a  bill  of  discovery),  that  they  were  not  in- 
formed as  to  the  time  when  a  fraud  had  been 
committed  upon  their  rights,  to  wit:  when 
Yancey  sold,  and  Goree  purchased,  with  a  full 
disclosure  and  knowledge  of  their  title.  This 
reduces  the  parties  to  the  relation  of  trustee 
and  cestui  que  trust,  and  exempts  the  complain- 
ant from  the  operation  of  the  Statute  of  Lim- 
itations. 

Purchaser  from  mortgagor,  with  notice,  can- 
not claim  by  possession  against  a  mortgagee. 
Thayer  v.  Craner,  1  McCord,  396. 

Court  of  Equity,  bound  by  statute,  upon  legal 
title  and  demands,  except  in  cases  which  are 
excepted  upon  purely  equitable  principles,  such 
as  trust,  fraud,  etc.  Van  Rhyn  v.  Vincent,  1 
McCord,  314. 

In  cases  of  fraud,  it  runs  from  the  time  the 
fraud  has  been  discovered.  Id.  4  Des.  480. 
If  one  intrudes  upon  the  rights  of  an  infant, 
and  takes  the  profits,  he  will  be  treated  as  a 
guardian.  His  character  is  fiduciary;  the  Stat- 
ute of  Limitations  i«  inapplicable;  and  lapse  of 
time  will  not  bar  account.  Qoodhue  t.  Bam- 
well,  Rice,  Equity,  239. 

The  ruling  of  the  Judge  beJow  was  evidently 
in  reference  to  a  single  question,  in  which  he 
clearly  was  in  error.  But,  independently  of 
his  decision,  it  may  become  the  plaintiffs  to 
satisfy  this  court,  that  if  he  had  all  these  ques- 
25  7*]  tions  before  him,  the  d^endants,  *in 
any  point  of  view,  would  have  been  entitled  to 
a  decree  in  their  favor. 

Therefore,  it  becomes  the  complainants  to 
show  that  they  were  entitled  to  a  decree  in 
their  favor,  upon  the  entire  merits  of  their 
case. 

The  counsel  for  the  appellees  made  the  fol- 
lowing points  t 
14  li.  ed. 


First  point  omitted. 

II.  The  court  was  right  In  rejecting  the  copy 
of  the  marriage  contract. 

1.  The  affidavits  of  the  complainants  were 
insufficient  to  prove  the  loss  of  the  original, 
which  they  had  never  seen,  and  which  had 
never  been  seen  by  any  witness  in  the  cause. 

The  foundation  that  is  the  existence  of  an 
original,  was  not  laid,  unless  it  is  shown  by 
the  copy.  • 

This  distinguishes  it  from  the  case  of  Winn 
V.  Patterson,  9  Pet.  663,  and  all  the  other 
cases;  5  Pet.  233,  et  al. 

2.  If  this  foundation  was  laid,  they  do  not 
show  a  search  for  the  original  such  as  is  re- 
quired by  the  court. 

They  state  where  they  have  searched;  but 
Yancey  removed  from  South  Carolina  to  Ala- 
bama, carrying  the  personal  property  with  him. 
His  right,  according  to  the  theory  of  complain- 
ants, depended  upon  this  agreement.  He  would 
have  carried  it  with  himl  It  would  have  been 
among  his  papers.  There  was  no  search  there. 
See  the  cases  cited  on  appellant's  brief. 

3.  The  copy  from  the  records  in  South  Caro- 
lina cannot  rest  on  the  principle  of  an  an- 
cient deed.  The  possession  and  acts  of  Yancey, 
as  represented  by  complainants,  were  incon- 
sistent with  any  limitation  on  his  title,  and 
therefore  with  this  deed.  Nor  does  the  rule 
apply  to  copies,  imless  some  other  proof  of 
the  existence,  of  the  deed  is  given.  There 
must  be  proof  aliunde  that  there  was  an  origi- 
nal. Winn  T.  Patterson,  9  Pet.  675,  676,  and 
the  cases  cited  by  appellant. 

4.  The  affidavit  of  Lykes  and  wife  was  prop- 
erly rejected  by  the  court;  and  in  order  to 
lay  the  foundation  for  the  secondary  proof,  all 
the  complainants  should  have  purged  them- 
selves from  any  concealment  or  laches. 

III.  The  copies  could  only  be  admitted  on 
the  ground  of  their  having  been  duly  and  law- 
fully recorded  in  South  Carolina. 

1.  The  title  is  set  up  in  a  married  woman  re- 
siding in  Alabama,  in  personal  property,  openly 
under  the  control  of  her  husband,  which  title 
depends  on  a  marriage  contract  made  in  South 
Carolina.  The  case  of  Lee  v.  The  Bank  of  the 
United  States,  13  Pet.,  shows  that  such  a  title 
may  be  supported,  notwithstanding  there  is 
*no  record  in  Alabama,  nor  any  badge  [*258 
or  token  to  distinguish  it  from  the  general 
property  of  the  hu^and. 

If  the  action  had  been  in  the  State  Court,  the 
law  of  South  Carolina  must  have  been  prov^, 
as  any  other  fact  in  the  cause.  But  this  court 
has  said,  in  Leland  t.  Wilkinson,  6  Pet.,  and 
Owings  V.  Hull,  9  Pet.,  that  the  general  laws  of 
the  several  States,  will  be  judicially  noticed  in 
the  courts  of  the  United  States. 

We  are,  then,  to  inquire  what  the  law  of 
South  Carolina  was  in  1816.  It  required  the 
record  to  be  made  within  three  months  after  the 
date  of  the  deed,  and  after  the  execution  had 
been  proved  according  to  law,  in  the  office  of 
the  Secretary  of  State  only. 

This  disposes  of  the  copy  from  the  Richland 
district. 

2.  No  statute  of  South  Carolina  is  produced, 
showing  how  the  deed  was  to  be  proved.  But. 
admitting  that  this  deed  was  executed  and 
proved  according  to  law,  the  proof  of  the  record- 
ing does  not  sustain  the  claim* 
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The  law  of  South  Carolina  will  be  found  in 
James's  Dig.  275,  276;  2  Brev.  Dig.  45,  46; 
6  Stat,  at  Large,  App.  636,  637 ;  and  5  Stat, 
at  Large,  203. 

That  law  required  the  record  to  be  made 
within  three  months,  or  the  deed  was  void. 

One  of  these  copies  appears  to  have  been  re- 
corded on  the  31st  of  July,  1816,  in  the  Rich- 
land office;  the  other,  between  the  30th  of  July 
and  the  14th  of  November, 'in  the  Secretary's 
office.  The  presumption,  then,  is,  that  the 
former  was  first  recorded;  for  it  could  hardly 
be  that  it  was  recorded  in  this  last  office  on 
the  30th,  and  in  the  former  on  the  31st. 

Again;  the  law  authorizing  the  record  in  the 
Register's  office,  was  not  passed  until  1823. 
How,  then,  came  this  deed  to  be  recorded  there 
seven  years  in  anticipation  of  such  a  law?  Is 
it  not  evident  that  the  parties  placed  it  there 
first,  by  mistake,  and  discovering  their  error, 
afterwards  had  it  placed  in  the  Secretary's 
ofiSce?  Then,  when  was  it  put  there?  They 
must  show  it  was  within  three  months  after  its 
date.    They  have  failed  to  do  so. 

So  that  whether  the  affidavits  were,  or  not, 
sufficient  to  admit  the  secondary  proof,  the  sec- 
ondary proof  itself  is  wholly  insufficient,  by 
reason  of  the  failure  of  complainants  to  show 
the  record  under  the  statute. 

IV.  The  defendants  have  pleaded  the  Statute 
of  Limitations  of  six  years. 

It  would  be  a  complete  bar,  in  any  action  at 
law.     Aik.  Dig.  tit.  Limitation,  pp.  270,  271. 

The  disabilities  are  coverture,  infancy,  non 
compos,  and  absence  of  defendant  beyond  seas. 
259*]  *In  this  case,  the  slave  was  sold  in 
1821;  the  coverture  terminated  in  1823;  the 
husband  survived  to  1834,  with  the  right  of 
possession  and  enjoyment  only.  In  1834,  com- 
plainan^<»'  right  was  complete,  if  they  had  any. 
The  youngest  must  have  been  of  full  age  in,  or 
before,  the  year  1837.  They  are  all  children 
of  the  widow  DeLane,  before  her  marriage  with 
Yancey,  in  1816.  A  suit  in  Equity  against  these 
defendants  was  pending  in  1843,  for  this  very 
property,  and  dismissed  for  want  of  prosecution, 
it  was  as  if  it  had  never  existed.  In  1847,  when 
this  suit  began,  more  than  twice  the  period  of 
limitation  had  elapsed  since  the  right,  if  any, 
accrued. 

Courts  of  equity  will  not  encourage  such 
demands.  There  must  be  some  diligence,  some 
activity,  some  movement,  by  the  party.  Piatt 
V.  Vattier,  9  Pet.  405;  McKnight  v.  Taylor,  1 
How.  161. 

V.  Such  activity  was  peculiarly  necessary  in 
this  case.  It  is  a  suit  against  executors,  bound 
to  close  their  office  with  reasonable  despatch. 
A  suit  pending  against  them  in  1843  had  been 
dismissed.  They  had  gone  on  to  settle  their 
trust;  the  debts  had  been  paid  and  the  assets 
distributed,  when  this  suit  was  brought,  and 
courts  of  equity  will  protect  them.  The  claim 
should  have  been  presented  within  eighteen 
months.     Aik.  Dig.;   Clay's  Dig.   195,  sec.   17. 

VI.  Finally,  the  presumptions  of  fact  are  all 
against  the  claim  set  up. 

The  marriage  contract  authorizes  a  sale  by 
the  husband,  with  the  consent  of  the  wife. 
They  are  residing  together,  apparently  in  not 
a  very  prosperous  condition,  and  both  purchase, 
for  their  own  support  and  the  support  of  their 
family  (of  these  very  complainants),  the  goods 
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of  the  defendants'  testator.  They  are  unable 
to  pay  for  them,  and  one  or  both  of  them  sell 
the  slave  to  him  for  these  very  things.  Honesty 
and  fair  dealing  required  that  the  wife  should 
out  of  her  means  aid  the  husband  in  support- 
ing the  children  of  her  prior  marriage,  and  this 
court  will  presume  that  she  did  what  common 
honesty  required  of  her,  that  she  did  unite 
in  the  sale.  At  all  events,  it  was  a  sale  and 
delivery  of  possession  made  in  her  lifetime  for 
her  benefit,  and  this  court  could  compel  her 
to  ratify  it  now  if  she  had  not  done  so  before. 

This  contract  was  made  in  South  Carolina 
in  1816;  the  parties  removed  to  Alabama  before 
1820.  It  is  to  be  interpreted  by  the  laws  then 
in  force  in  South  Carolina. 

In  1811,  Ewing  v.  Smith,  3  Desaus,  417,. 
455,  457,  462,  463,  the  Court  of  Appeals  of 
that  State  declared  the  common  law  of  Eng- 
land was  not  applicable  to  cases  of  married 
women  having  separate  estates  in  that  State. 
This  was  followed  by  Carter  v.  Eveleigh,  4 
Desaus,  19,  and  James  ▼.  Maysant,  lb.  691. 

*From  these  cases  it  appears,  1st.  [*260 
That  a  married  woman,  having  a  separate  es- 
tate, can  only  change,  encumber  or  dispose  of  it, 
strictly  according  to  the  provisions  of  the  set- 
tlement. 2d.  That  an  estate  limited  to  the 
joint  use  of  husband  and  wife  during  covert- 
ure, with  power  to  her  to  dispose  of  it  by  deed 
or  will,  and  to  go  to  her  sole  and  absolute  use 
in  case  of  her  surviving  him,  is  a  separate  es- 
tate. 3d.  The  separate  estate  will  be  liable  for 
debts  contracted  for  the  purposes  for  which  it 
was  created. 

In  this  case  the  conditions  necessary  to  raise 
a  separate  estate  to  her  out  of  the  joint  estate, 
do  not  exist. 

1.  There  is  no  power  of  disposition  given  to 
her,  but  it  is  given  to  the  husband  only  with 
her  consent. 

2.  There  is  no  sole  and  absolute  use  reserved 
to  her;  but  the  right  of  survivorship,  without 
any  power  of  disposal,  is  mutual. 

3.  The  debt  in  this  case  was  contracted  for 
the  purposes  of  the  trust,  and  on  the  credit  of 
the  trust  estate. 

The  cases  of  Cooke  v.  Kennedy  and  Smith, 
12  Ala.  42;  Bender  v.  Reynolds,  15  Ala.  446, 
are  directly  in  point,  that  such  an  estate,  with 
the  property  in  the  possession  of  the  husband, 
is  subject  to  the  husband's  debts.  See,  also. 
Moss  v.  McCall,  12  Ala.  630. 

Here  acquiescence  may  be  inferred.  Square 
V.  Dean,  4  Bro.  C.  C.  326;  Beresford  v.  Ar. 
Bis.  Armagh,  13  Sim.  643. 

Mr.  Justice  Daniel  delivered  the  opinion  of 
the  court: 

The  appellants,  in  the  year  1847,  filed  their 
bill  in  the  court  aforesaid  against  the  appellees, 
seeking  of  them  a  discovery  as  to  certain 
slaves  charged  to  have  come  to  the  possession 
of  their  testator,  and  also  an  account  and  a  re- 
covery of  the  value,  increase,  hires  and  profits 
of  those  slaves,  and  claiming  by  name  a  negro 
woman  named  Linda  or  Linder,  together  with 
her  children. 

The  bill  charges  that  in  the  year  1816,  Mrs* 
Ann  Wood  De  Lane,  a  widow  lady  residing  in 
the  State  of  South  Carolina,  and  possessed  of 
valuable  real  estate,  and  of  sundry  slaves,  be- 
ing about  to  intermarry  with  one  John  Yancey, 
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mn  ante-nuptial  contract  was  entered  into  and 
executed  between  these  parties.     The  stipula- 
tions in  this  contract,  which  is  made  an  exhibit 
with  the  bill,  are  to  the  following  effect:  That 
''all  the  estate  of  the  said  Ann,  real  and  per- 
Bonal,  should  be  and  remain  for  the  joint  use, 
support  and  enjoyment  of  the  said  John  and 
Ann  during  their  joint  lives,  and  to  the  surviv- 
or of  them  during  his  or  her  life ;  that  the  same 
should  be  free  from  any  debts,  dues,  demands 
or  contracts  of  said  Yancey,  unless  it  should  be 
under  the  following  restrictions:  That  the  said 
a«l*]    John    Yancey    •should    not    have    the 
right  to  dispose  of  any  portion  of  the  estate  or 
property,  real  or  personal,  unless  the  said  Ann 
should  consent   thereto.     That  the  said   John 
should  have  the  right  to  dispose  of  the  prop- 
erty upon  his  obtaining  such  consent.    That  the 
said  Ann  should  have  the  right  of  granting  or 
witholding  her  consent  without  resorting  to  the 
aid  of  a  court  of  equity,  or  to  the  intervention 
of  a  trustee.     That  all  transfers  by  the  said 
John  of  any  portion  of  the  property  with  the 
consent   of    the    said    Ann,    should    be    valid, 
whether  made  for  his  separate  use  and  benefit, 
or  for  the  joint  use  of  himself  and  wile;  and 
that  the  said  John  should  not  be  compellable 
to  settle  any  equivalent  for  property  so  trans- 
ferred, imless  there  should  be  a  stipulation  be- 
tween the  parties  to  that  effect.     That  all  of 
the  estate,  real  or  personal,  which  should  re- 
main undisposed  of  during  the  joint  lives  of  the 
parties,  should  be  for  the  use  and  benefit  of  the 
survivor;   and  at  his  or  her  death  should  be 
equally  divided  amongst  all  the  children  of  the 
said  Ann,  both  of  this  and  of  the  former  mar- 
riage.   That  none  of  the  aforesaid  estate,  real 
or   personal,   should   be   liable   fof   any   debts, 
judgments    or   executions,    that   might   be    in 
existence  at  the  date  of  the  contract,  or  at  any 
time  thereafter  against  the  said  John,  unless 
by  mutual  consent  of  the  parties.    The  bill  fur- 
ther charges  that  the  marriage  having  taken 
place   between   the   said  Ann    Wood   De   Lane 
and  John  Yancey,  they  removed  to  the  State  of 
Alabama,  where  the  said  Ann  having  died,  the 
said  Yancey,  who  survived  her,  sold  to  James 
L.  Goree,  deceased,  either  during  the  lifetime 
or  after  the  death  of  the  said  Ann,  but  without 
her  consent,  and  in  violation  of  the  ante-nuptial 
agreement,  several  of  the  slaves  mentioned  in 
that  agreement.     That  the  said  Philip  H.  De 
Lane,  Martha  Chiles,  and  Grace  Lykes,  who 
are  the  children  of  Ann  W.  De  Lane,  by  her 
first  marriage,  and  her  only  heirs,  were,  at  the 
date  of  the  sale  aforesaid  by  Yancey,  infants 
of  tender  vears. 

The  bill  makes  no  persons  defendants,  and 
•eeks  relief  against  none  others,  except  the  said 
Andrew  B.  Moore,  and  James  L.  Goree,  the 
executors  of  James  L.  Goree,  deceased. 

The  respondents  deny  all  personal  knowledge 
of  a  purchase  of  slaves  by  their  testator,  of 
Yancey,  but  state  that  they  have  been  informed 
and  believe,  that  the  decedent  did,  in  his  life- 
time, and  in  the  lifetime  of  Ann  W.  Yancey, 
obtain  from  the  said  John  Yancey,  in  the  year 
1822,  a  negro  woman  slave,  named  Lindy,  and 
her  child  Becky,  in  payment  of  a  store  account 
contracted  with  the  decedent,  whilst  a  mer- 
chant in  Alabama,  by  said  John  and  Ann 
Yancey,,  for  sugar,  coffee,  pork,  butter,  cloth- 
ing, .  and  other  necessaries  for  the  support  of  I 
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the  said  John  and  Ann,  and  of  the  complain- 
ants, the  children  of  the  said  Ann,  *aud  [*262 
of  the  slaves  conveyed  in  the  marriage  settle- 
ment. The  respondents  deny  that  any  slave 
mentioned  in  that  agreement,  except  the  woman 
Lindy,  ever  came  to  the  possession  of  their  tes- 
tator, and  after  naming  the  offspring  of  Lindy, 
they  aver  that  this  female  slave  and  her  off- 
spring were  never  held  by  the  respondents  in 
any  other  right  than  as  the  executors  of  James 
L.  Goree,  deceased;  that  long  before  the  institu- 
tion of  this  suit,  the  respondents,  as  such  exec- 
utors, had  delivered  over  to  the  distributees  of 
the  testator,  all  the  slaves  held  by  them,  had 
settled  their  account  as  executors,  and  received 
a  discharge,  viz.:  on  the  2d  day  of  January, 
1846.  Having  made  the  above  statements  in 
answer  to  interrogatories  put  by  the  bill,  the 
respondents  propound  these  separate  averments, 
and  claim  to  be  allowed  the  benefit  of  them  as 
if  specially  pleaded. 

1.  That  their  testator  was  a  bona  fide  pur- 
chaser of  the  slave  Lindy  for  valuable  con- 
sideration, without  notice  of  the  alleged  mar- 
riage settlement. 

2.  That  more  than  six  years  had  elapsed  be- 
tween the  death  of  Yancey,  who  survived  his 
wife,  and  the  commencement  of  this  suit,  and 
therefore  the  suit  is  barred  by  the  Statute  of 
Limitations. 

3.  That  the  said  marriage  settlement  was 
made  in  the  State  of  South  Carolina,  and  was 
not  recorded  according  to  the  laws  of  that 
State,  and  is  therefore  void,  both  as  to  the  re- 
spondents and  to  their  testator,  who  was  a  bona 
fide  purchaser  without  notice. 

4.  That  if  the  marriage  settlement  had  been 
properly  recorded,  or  was  otherwise  valid,  the 
sale  of  the  slave  Lindy  was  made  with  the  as- 
sent of  the  said  Ann  Yancey. 

5.  That  the  respondents  received  the  said 
slaves  as  the  executors  of  the  last  will  and  tes- 
tament of  decedent,  as  a  part  of  his  estate, 
and  had,  before  this  suit  was  commenced,  dis- 
posed of  them  according  to  the  provisions  of 
said  will,  by  distribution  and  delivery  to  the 
legatees  of  said  estate,  and  that  long  before  the 
commencement  of  this  suit,  had  made  a  final 
settlement  of  said  estate,  and  had  been  dis- 
charged from  said  executorship. 

To  the  answer  of  the  respondents,  the  com- 
plainants filed  a  general  replication,  and  upon 
the  pleadings  and  proofs  in  the  cause,  the  Dis- 
trict Court,  on  the* 7th  of  December,  1849,  pro- 
nounced a  decree,  dismissing  the  bill  of  the 
complainants,  with  costs.  The  correctness  of 
that  decree  we  will  proceed  to  consider. 

The  first  question  which  presents  itself,  in 
the  natural  order  of  investigation  of  the  pro- 
ceedings of  the  District  Court,  is  that  which 
was  raised  upon  the  admissibility  in  evidence, 
of  an  authenticated,  copy  of  the  ante-nuptial 
contract,  upon  the  sufficiency  *of  the  [*26S 
cause  assigned  for  the  non-production  of  the 
original.  The  cause  so  assigned,  was  this: 
The  three  children  of  Mrs.  De  Lane,  with 
the  husbands  of  the  two  daughters,  depose 
that  they  never  possessed,  nor  ever  saw  the 
original  contract;  that  they  have  made  dili- 
gent inquiry  for  it,  but  have  been  unable  to 
learn  either  its  present  existence  or  place  of 
existence — and  believe  that  it  has  been  lost  or 
destroyed.      And   the    son,    Philip    De    Lane, 
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states  further,  that  he  had  made  inquiry  for  it, 
first  of  John  Partridge,  his  guardian,  who  in- 
formed him  that  he  had  never  been  in  posses- 
sion of  it,  and  did  not  know  where  it  was;  that 
deponent  had  also  made  inquiry  for  it  at  the 
Office  of  Mesne  Conveyances,  and  at  the  Office 
of  the  Secretary  of  State,  of  South  Carolina, 
but  upon  search  and  inquiry  it  could  not  be 
found  at  either  of  those  places ;  and  he  believes 
that  this  instrument  was  either  destroyed  by 
said  Yancey,  or  by  fire  when  the  court  house 
in  Monroe  County,  in  Alabama,  was  burned  in 
1833 — ^that  the  subscribing  witnesses  to  the 
agreement,  he  believes,  after  diligent  inquiry, 
are  dead.  That  Yancey  died  in  1836,  in  Mis- 
sissippi, utterly  insolvent,  and  no  person  ever 
administered  on  his  estate.  In  disregard  of 
these  affidavits,  the  District  Court  refused  to 
consider  the  copy  of  the  ante-nuptial  contract 
as  legal  or  admissible  in  the  absence  of  the 
original,  and  in  this  refusal,  we  think  that 
court  has  erred.  Upon  the  most  obvious  prin- 
ciples of  reason  and  justice,  we  think  that  the 
complainants  could  not  have  laid  a  stronger 
foundation  for  the  introduction  of  the  sec- 
ondary proof.  The  custody  of  the  original 
document,  or  the  duty  of  preserving  it,  could 
in  no  view  be  brought  home  to  them.  And 
its  absence,  therefore,  over  which  they  could 
have  had  no  control,  and  produced  by  no  de- 
fault of  theirs,  should  not  nave  deprived  them 
of  the  effect  of  that  document  to  avail  for 
whatever  it  might  be  worth.  This  view  of  the 
question  before  us,  is  strengthened  by  the  ob- 
vious considerations,  that  no  suspicion  justly 
attaches  to  the  complainants  from  the  non- 
production  of  the  original  agreement,  and  that 
its  exhibition  was  calculated  rather  to  corrobo- 
rate than  to  weaken  their  claims.  The  in- 
stances in  which  secondary  evidence  is  to  be 
admitted,  and  the  requisites  demanded  by  the 
courts  to  warrant  its  introduction.,  are  treated 
of  in  the  elementary  works  on  evidence,  as  for 
instance,  in  ^  Saunders  on  Pleading  and  Evi- 
dence, 833,  et  seq.  But  in  a  decision  of  this 
court,  this  subject  has  been  dealt  with  in  a 
manner  so  strikingly  apposite  to  the  question 
now  before  us,  as  to  warrant  particular  notice 
thereof,  as  being  in  all  respects  decisive  of 
that  question.  We  allude  to  the  decision  of 
Tayloe  v.  Riggs,  reported  in  1  Peters,  691. 
That  case  presented  oy  no  means  so  strong  a 
claim  for  the  introduction  of  secondary  evi- 
264*]  dence  as  does  the  *one  now  under  con- 
sideration, for  that  was  an  application  for 
leave  to  substitute  parol  for  written  evidence, 
and  not  for  the  substitution  of  an  authenticated 
copy  of  a  written  and  recorded  document  in 
lieu  of  the  original.  In  Tayloe  v.  Riggs,  the 
Chief  Justice  lays  down  the  law  as  follows : 

"The  rule  of  law  is,  that  the  best  evidence 
must  be  given  of  which  the  nature  of  the  thing 
is  capable;  that  is,  that  no  evidence  shall  be 
received  which  presupposes  greater  evidence 
behind  in  the  party's  possession  or  power. 
The  withholding  of  that  better  evidence  raises 
a  presumption,  that  if  produced,  it  might  not 
operate  in  his  favor.  For  this  reason,  a  party 
who  is  in  possession  of  an  original  paper,  or 
who  has  it  in  his  power,  is  not  permitted  to 
give  a  copy  in  evidence,  or  to  prove  its  con- 
tents. When,  therefore,  the  plaintiff  below 
offered  to  prove  the  contents  of  the  written 
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contract  on  which  this  suit  was  instituted,  tbe 
defendant  might  very  properly  require  the 
contract  itself.  It  was  itself  superior  evidence 
of  its  contents  to  anything  depending  on  the 
memory  of  a  witness.  It  was  once  in  his  pos- 
session, and  the  presumption  was  that  it  was 
still  so.  It  was  necessary  to  do  away  this  pre- 
sumption, or  the  secondary  evidence  must  be 
excluded.  How  is  it  to  be  done  away?  If 
the  loss  or  destruction  of  the  paper  can  be 
proved  by  a  disinterested  witness,  the  difficulty 
IS  at  once  removed.  But  papers  of  this  de> 
scription,  generally  remain  in  possession 
of  the  party  himself,  and  their  loss  can,  in 
most  instances,  be  known  only  to  himself.  If 
his  own  affidavit  cannot  be  received,  the  losa 
ot  a  written  contract,  the  contents  of  which 
are  well  known  to  others,  or  a  copy  of  which 
can  be  proved,  would  amount  to  a  complete 
loss  of  his  rights,  at  least  in  a  court  of  law. 
The  objection  to  receiving  the  affidavit  of  the 
party  is^  that  no  man  can  be  a  witness  in  hi» 
own  cause.  This  is  undoubtedly  a  sound  ntle^ 
which  ought  never  to  be  violated.  But  many 
collateral  questions  arise  in  the  progress  of  a 
cause,  to  which  the  rule  does  not  apply. 
Questions  which  do  not  involve  the  matter 
in  controversy,  but  matters  auxiliary  to  the 
trial,  which  facilitate  the  preparation  for  it, 
often  depend  on  the  oath  of  the  party.  An 
affidavit  of  the  materiality  of  the  witness,  for 
the  purpose  of  obtaining  a  continuance,  or  a 
commission  to  take  a  deposition,  or  an  affidavit 
of  his  inability  to  attend,  is  usually  made  by 
the  party,  and  received  without  objection.  8a 
affidavits  to  support  a  motion  for  a  new  trial 
are  often  received.  These  cases,  and  others 
of  the  same  character,  which  might  be  ad- 
duced, show  that  in  many  incidental  questions 
that  are  addressed  to  the  court,  and  which  da 
not  affect  the  question  to  be  tried  by  the  jury, 
the  affidavit  of  the  party  is  received.  The 
testimony  which  establishes  the  loss  of  the  pa- 
per is  addressed  to  the  court  *and  does  [*26S 
not  relate  to  the  contents  of  the  paper.  It  is  a 
fact  which  may  be  important  as  letting  the 
party  in  to  prove  the  justice  of  the  cause,  but 
does  not  of  itself  prove  anything  in  the  cause. 
As  this  fact  is  generally  known  only  to  the 
party  himself,  there  would  seem  to  be  a  ne- 
cessity for  receiving  his  affidavit  in  support  of 
it." 

The  law,  as  thus  clearly  declared  by  thi» 
court  in  Tayloe  v.  Riggs,  is  in  strictest  accord- 
ance with  the  rule  prevailing  in  the  Supreme 
Court  of  the  State  within  which  the  case  be- 
fore us  was  decided.  Thus  in  the  case  of 
Sturdevant  v.  Gaines,  reported  in  the  6th  vol. 
Alabama  Reports,  p.  435,  that  court  thus  an- 
nounces the  rule  by  which  they  are  governed 
with  respect  to  the  introduction  of  secondary 
evidence:  "In  the  recent  case  of  Jones  v.  Scott, 
2  Ala.  Gl,  it  is  stated;  that  no  fixed  rule  can 
be  laid  down  as  applicable  to  this  class  of 
cases;  that,  in  general,  search  must  be  made 
where  the  lost  paper  was  last  known  to  be. 
These  remarks  are  quite  applicable  to  this 
case.  Search  was  made  where  the  paper  was 
last  known  to  be  only  three  days  Defore." 
Again:  "We  cannot  say  that  half  an  hour's 
search  in  a  lawyer's  office  was  not  sufficient  to 
ascertain  whether  the  paper  was  not  where  it 
was  lefty  nor,  in  th«'  absence  of  any  fact  indi- 
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eating  that  it  might  be  found  elsewhere,  can 
we  perceive  that  there  was  any  necessity  to 
search  elsewhere  for  it.  If  the  admission  that 
the  paper,  on  further  search  where  it  was  last 
known  to  be^  or  elsewhere,  might  still  be  dis- 
covered, would  preclude  the  secondary  evi- 
dence, it  would  annihilate  the  rule  in  all  cases 
where  the  lost  paper  was  not  proved  to  be  de- 
stroyed^is  well  as  lost,  as  otherwise  there  must 
always  be  a  possibility  that  it  may  be  found." 
With  regard  to  the  position  insisted  upon  in 
the  answers,  that  the  ante-nuptial  contract  was 
void  for  the  failure  to  record  it  within  three 
months  from  its  date,  in  conformity  with  the 
law  of  South  Carolina;  that  position,  however 
maintainable  it  might  be,  so  far  as  the  in- 
strument was  designed  to  operate  by  mere  le- 
gal or  constructive  effect  on  creditors  and 
purchasers,  becoming  such  before  it  was  re- 
corded, or,  in  the  event  of  its  never  being  re- 
corded, cannot  be  supported  to  the  extent,  that 
by  the  failure  to  record  it  within  the  time  pre- 
scribed by  the  statute,  the  deed  would  thereby 
be  void  to  all  intents  and  purposes.  Such  a 
deed  would,  from  its  execution,  be  binding  at 
common  law  inter  partes,  though  never  record- 
ed; and  if,  after  expiration  of  the  time  pre- 
scribed by  statute,  it  should  be  re-acknowl- 
edged and  then  recorded,  either  upon  such  re- 
acknowledgment,  or  upon  proof  of  witnesses, 
it  would  from  the  period  of  that  re-acknowl- 
edgment and  admission  to  record,  be  restored 
to  its  full  effect  of  notice,  which  would,  by 
construction,  have  followed  from  its  being  re- 
corded originally  within  the  time  prescribed 
266*1  *by  law.  These  conclusions  are  sus- 
tained by  numerous  decisions.  We  refer,  in 
support  of  them,  to  the  cases  of  Turner  v.  Stip, 
1  Wash.  319;  Currie  v.  Donald,  2  Wash.  68; 
Kppes  V.  Randolph,  2  Call.  125;  Guerrant  v. 
Anderson,  4  Ran.  208;  Roanes  y.  Archer,  4 
Leigh,  560;  Woods  y.  Owings  &,  Smith,  1 
Cranch,  239;  Lessee  of  Sicard  v.  Davis,  6  Peters, 
124. 

The  ante-nuptial  agreement  between  Ann 
Wood  De  Lane  and  John  Yancey,  is  proved  to 
have  been  executed  on  the  20th  day  of  May, 
1816;  if  it  was  admitted  to  record  at  any  time 
before  the  20th  of  August,  in  the  same  year,  it 
operated  as  notice  to  all  creditors  and  purchas- 
ers becoming  such  subsequently  to  the  execu- 
tion of  that  agreement;  if  it  was  not  record- 
ed until  the  14th  of  November,  in  the  year  1816, 
it  could  by  construction  operate  as  notice  from 
the  latter  period  only;  but  as  between  the  par- 
ties, and  with  regard  to  subsequent  creditors 
and  purchasers  with  notice,  it  operated  from  the 
period  of  its  execution.  The  sole  purpose  of 
recording  the  deed,  is  that  those  who  might 
deal  with  the  parties  thereto,  or  with  the  sub- 
jects it  comprised,  should  have  knowledge  of 
the  true  condition  of  both,  and  if  such  knowl- 
edge is  presumed,  nay,  established  by  legal  in- 
ference from  the  fact  that  the  deed  has  been  re- 
corded, a  fortiori,  it  must  be  established  by 
actual  notice. 

It  has  been  made  a  ground  of  defense,  in  the 
answers  in  the  court  below,  and  it  has  also  been 
Insisted  upon  in  argument  here,  that  admit- 
ting the  ante-nuptial  contract  to  have  been  re- 
corded  in  the  State  of  South  Carolina,  and,  in 
consequence  thereof,  to  have  been  so  operative 
as  to  affect  with  notice  creditors  and  purchasers 
14  li.  ed. 


within  that  State,  yet,  that  upon  the  removal  of 
the  parties,  carrying  with  tnem  the  property 
into  another  state  or  jurisdiction,  the  mfluence 
of  the  contract,  for  the  protection  of  the  prop- 
erty, would  be  wholly  destroyed,  and  the  sub- 
ject attempted  to  be  secured,  would  be  open  to 
claims  by  creditors  or  purchasers  subsequently 
cominff  into  existence.  The  petition  here  ad- 
vanced is  not  now  assumed  for  the  first  time 
in  argument  in  this  court.  It  has,  upon  a 
former  occasion,  been  pressed  upon  its  atten- 
tion, and  has  been  looked  into  with  care,  and 
unless  it  be  the  intention  of  the  court  to  retrace 
the  course  heretofore  adopted,  this  may  be  now,, 
as  it  formerly  was,  called  an  adjudged  question. 
The  case  of  The  United  States  Bank  v.  Lee  et 
al.,  reported  in  the  13th  of  Peters,  p.  107,. 
brought  directly  up  for  the  examination  of  this 
court,  the  effect  of  a  judgment  and  execution, 
obtained  by  a  subsequent  creditor  in  the  Dis- 
trict of  Columbia,  upon  property  found  within 
that  district,  but  which  had  been  settled  upon 
the  wife  of  a  debtor,  by  a  deed  executed  and 
recorded  in  Virginia,  according  to  the  laws  of 
that  state,  the  husband  and  wife  being,  at  the 
time  of  *making  the  instrument,  inhabit-[^267 
ants  of  the  State  of  Virginia.  The  question  was, 
by  Mr.  Justice  Catron,  who  delivered  the  opin- 
ion of  the  court,  elaborately  investigated  and 
the  cases  from  the  different  states,  founded 
upon  their  Registry  Acts,  carefully  collected. 
The  cases  of  Smit^  v.  Bruce's  Administrator, 
from  2d  of  Harris  &,  Johnson,  and  of  Cren- 
shaw v.  Anthony,  from  Martin  &  Yerger's  Re- 
ports, p.  110,  cited  by  the  learned  Juc^e,  fully 
sustain  his  reasoning  upon  the  point.  This 
court  come  imhesitatingly  and  clearly  to  the 
conclusion,  that  the  deed  of  settlement,  executed 
and  recorded  in  favor  of  Mrs.  I^ee,  in  conform- 
ity with  the  laws  of  Virginia,  protected  her 
rights  in  the  subject  settl^,  against  the  judg- 
ment of  the  subsequent  creditor,  in  the  District 
of  Columbia.  We  should  not  be  disposed  to 
disturb  the  doctrine  laid  down  in  the  case  of 
The  Bank  of  the  United  States  v.  Lee,  and  in 
the  decisions  of  the  state  courts  of  Maryland 
and  Tennessee,  above  mentioned,  if  the  rights  of 
the  parties  turned  upon  the  operation  of  the 
contract  as  constituting  notice;  or  upon  the 
proof  of  knowledge  on  the  part  of  Gk>ree,  the 
purchaser  from  Yancey,  of  the  existence  of  the 
marriage  contract.  But  we  think  that  the 
rights  of  the  parties  to  this  controversy  should 
not  be  made  to  depend  upon  any  such  incident 
as  the  existence  of  notice  of  the  contract,  either 
actual  or  constructive. 

It  has  been  premised,  in  the  statement  of  the 
pleadings  in  this  case  that  the  only  defendants 
in  the  court  below,  were  the  executors  of 
James  L.  Goree,  deceased,  called  upon  in  their 
representative  character,  and  in  no  other.  The 
marria^  contract  between  Ann  W.  De  Lane 
and  John  Yancey,  was  executed  in  1816.  It 
is  proved  that  Yancey  died  in  1833  or  1834. 
llie  complainants  are  the  children  of  Mrs. 
Yancey,  by  her  first  marriage;  so  that,  at  the 
time  of  the  death  of  Yancey,  the  youngest  oi 
those  children,  if  bom  immediately  preceding 
the  second  marriage,  eould  not  have  been 
younger  than  seventeen  years;  the  elder  chil^ 
dren  were  then  probably  nearly  or  fully  at  ma- 
jority. After  the  death  of  Yancey,  the  record 
discloses  no  claim  on  the  part  of  the  complain- 
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ants,  nor  any  effort  by  them  to  recover  the 
property  settled  by  the  contract,  earlier  than 
1842,  eight  or  nine  years  after  Yancey's  death ; 
at  which  last  period,  it  was  said,  there  was 
a  suit  pending  in  one  of  the  state  courts, 
against  the  testator  of  the  appellees,  but  which 
suit,  after  being  revived  against  the  appellees, 
subsequently  to  the  death  of  their  testator,  was, 
in  the  year  1843,  dismissed  for  the  want  of 
prosecution.  The  bill  in  this  suit  was  filed  in 
January,  1847,  at  an  interval  of  thirty-one 
years  after  the  execution  of  the  marriage  agree- 
ment, and  of  fourteen  years  after  the  death  of 
Yancey;  from  which  last  event,  the  complain- 
ants had  an  undoubted  and  imobstructed 
268*]  *power  to  seek  their  rights  under  that 
contract,  whatever  they  were. 

If  mere  tardiness  in  asserting  their  preten- 
sions were  all  that  could  be  imputed  to  the 
appellants,  this,  of  itself,  would  place  them  in 
a  position  which  could  not  commend  them  the 
countenance  of  courts  of  justice;  but  this  de- 
lay is  by  no  means  the  only  or  the  least  impu- 
tation, resting  upon  the  course  of  the  appel- 
lants; for  we  see  that,  after  calling  upon  the 
appellees  for  satisfaction  of  their  demand,  the 
appellants  abandoned  that  demand,  proclaim- 
ing thereby  to  the  representatives  of  Goree  (if 
indeed  they  were  then  in  possession  of  the  sub- 
ject) permission  to  apply  it  in  conformity 
with  the  will  of  their  testator.  The  appellants, 
it  is  not  pretended,  ever  held  or  claimed  the 
subject  in  dispute,  except  in  their  representa* 
tive  capacity,  and  in  trust  for  the  creditors  and 
legatees  of  their  testator.  In  the  interval  be- 
tween the  abandonment  of  their  first  and  the 
institution  of  their  second  demand  by  the  com- 
plainants, these  executors  have,  in  fulfillment 
of  their  trust,  handed  over  the  subject  to  those 
for  whom  they  held  it  under  the  will^  have 
accounted  with  the  authorities  to  whom  they 
were  responsible,  and  have  received  from  those 
authorities  a  full  acquittance.  Under  these 
circumstances,  to  hold  them  liable  to  the  de- 
mands of  the  appellants,  would  in  effect  be  to 
render  penal  the  regular  discharge  of  their 
duty. 

This  aspect  of  the  cause  we  regard  as  fully 
warranting  the  decree  of  the  District  Court,  dis- 
missing the  bill  of  the  complainants;  that  de- 
cree is  therefore  affirmed. 

OBDEB. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  District  Court  of 
the  United  States  for  the  Middle  District  of 
Alabama,  and  was  argued  by  coimsel;  on  con- 
sideration whereof,  it  is  now  here  ordered,  ad- 
judged and  decreed  by  this  court,  that  the  de- 
cree of  the  said  District  Court  in  this  cause  be, 
and  the  same  is  hereby  affirmed,  with  costs. 


THE  BOARD  OF  TRUSTEES  FOR  THE  VIN- 
CENNES  UNIVERSITY,  Plaintiffs  in  Error; 

V. 

THE  STATE  OF  INDIANA, 

Indiana  Territory — ^Act  reserving  land  for  use 
of  seminary  of  learning — selection — title, 
where  vested — power  to  incorporate  seminary 
-^Indiana  Legislature  no  power  to  devest  ti- 
tle, 
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In  1804  Congress  passed  an  Act  (2  Stat,  at 
Large,  277),  "making  provision  for  the  disposal  of 
the  public  lands  in  the  Indiana  Territory  and  for 
other  purposes,"  'in  which  It  reserved  from  [•269 
sale  a  township  in  each  one  of  three  districts,  to 
be  located  by  the  Secretary  of  the  Treasury,  fOr 
the  use  of  a  seminary  of  learning. 

In  1806  the  Secretary  of  the  Treasut/  located  a 
particular  township  in  the  Vincennes  district,  for 
the  use  of  that  district ;  and  when,  in  1806,  the  ter- 
ritorial government  incorporated  a  "Board,  of  Trus- 
tees of  the  Vincennes  University,"  the  grant  made 
in  1804  attached  to  this  Board,  although,  for  the 
two  preceding  years,  there  bad  been  no  grantee  In 
existence* 

Under  the  ordinance  of  1787,  made  applicable  to 
Indiana  by  an  Act  of  Congress,  the  territorial  gov- 
ernment of  Indiana  had  power  to  pass  this  Act  of 
Incorporation. 

The  language  of  the  Act  of  Congress,  by  which 
Indiana  was  admitted  into  the  Union,  did  not  vest 
the  above  township  in  the  Legislature  of  the  State. 

The  Board  of  Trustees  of  the  University  was  not 
a  public  corporation,  and  had  no  political  powers. 
The  donation  of  land  for  its  support  was  like  a  do- 
nation by  a  private  individual ;  and  the  Legislature 
of  the  State  could  not  rightfully  exercise  any  power 
by  which  the  trust  was  defeated. 


THIS  case  was  brought  up  from  the  Supreme 
Court  of  the  State  of  Indiana  by  a  writ  of 
error  issued  under  the  25th  section  of  the  Judi* 
ciary  Act. 

The  manner  in  which  the  case  arose,  and  the 
laws  relating  to  it,  are  stated  in  the  opinion  of 
the  court. 

It  was  argued  by  Mr.  Judah,  with  whom 
was  Mr.  Dunham,  for  the  plaintiffs  in  error, 
and  Mr.  0.  H.  Smith  for  the  State  of  Indiana 

The  counsel  for  the  plaintiff  in  error  con- 
tended: 

1.  That  the  effect  of  the  reservation  in  the 
Act  of  Congress  passed  in  1804  was  a  grant. 

The  defendant  and  Judge  Smith,  of  the  Su- 
preme Court  of  Indiana,  assert  that  this  is  not 
a  grant,  because  there  was  not  a  ffrantee  in 
esse;  and  that  the  reservation  could  only  be- 
come effectual  to  pass  the  title  by  an  appro- 
priation, to  be  made  by  Congress,  or  under  its 
authority. 

In  Wilcox  y.  Jackson,  13  Peters,  498,  this 
court,  at  page  512,  define  "appropriation"  aa 
follows:  "That  is  nothing  more  nor  less  than 
setting  apart  the  thin^^  for  some  particular 
use."  And  afterwards,  m  the  same  case  (page 
513),  the  court  say:  **But  we  go  further,  and 
say,  that  whensoever  a  tract  of  land  shall  once 
have  been  legally  appropriated  to  any  pur- 
pose, from  that  moment,  the  land  thus  appro- 
priated becomes  severed  from  the  mass  of  pub- 
lic lands,  and  that  no  subsequent  law  or 
proclamation  or  sale,  would  be  construed  to 
embrace  it,  or  operate  upon  it,  althoiigfa  no 
reservation  was  made  of  it/' 

Was  the  Gibson  township  so  appropriated?  It 
was  reserved  for  a  special  purpose.  It  was  lo- 
cated in  pursuance  to  the  reservation.  Was 
there  anything  more  necessary  to  set  it  apart 
for  the  particular  use? 

But,  say  the  counsel  for  the  State  and  Judge 
Smith,  though  'appropriated,  it  was  [*270 
not  granted,  because  there  was  no  grantee  in 
esse. 

If,  as  a  general  rule,  it  is  true  that  there 
cannot  be  a  ffrant  without  a  grantee  in  etae, 
it  is  as  true  that  there  are  exceptions. 

A  grant,  in  case  of  a  charity,  or  of  the  dedi- 
cation of  land  to  a  public  use,  is  good  without 
a  grantee  in  esse.    Town  of  Pawlet  v.  Clark,  9 
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Cr.  292;  Beaty  ▼.  Kurtz,  2  Pet.  566;  Cincin- 
nati V.  White,  6  Pet.  436;  and  in  Vidal  v. 
Oirard's  Executors,  2  How.  127,  at  pages  192, 
193,  it  is  stated,  that  donations  given  to  the  es- 
tablishment of  colleges,  etc.,  are  charities  in 
the  sense  of  the  common  law. 

2.  That  the  Territorial  Legislature  had  the 
power  to  apply  to  use  the  township  appropri- 
ated by  Congress,  and  did  apply  it  oy  the  Act 
of  Incorporation. 

The  counsel  for  the  State  of  Indiana  made 
the  following  points: 

First.  The  complainants  have  no  such  cor- 
porate existence  as  would  authorize  and  em- 
power them  to  sue.  2  B.  A.  482,  note  a,  last 
edition,  and  see  the  extracts  from  their  rec- 
ords in  evidence. 

5>econd.  The  suit  is  barred  by  the  Statute  of 
Limitations.  R.  S.  1843,  pp.  795,  799;  Act  of 
1845-1846,  explanatorv  of  Uev.  Stat. 

Third.  The  suit  is  barred  by  twenty  years' 
adverse  possession,  as  the  State,  and  those 
claiming  under  the  State  by  purchase  and  lease, 
bad  held  adversely  more  than  twenty  years  be- 
fore any  suit  was  brought  by  the  University  to 
recover  the  possession,  even  if  the  former  ac- 
tions which  were  dismissed  could  aid  this  suit, 
which  is  denied. 

Fourth.  The  case  does  not  come  within  the 
principles  of  an  executory  devise,  and  would 
not  avail  the  complainants  even  if  it  were  an 
executory  devise.  17  Serg.  &  Rawle,  88;  6 
H.  A  J.  392;  9  Ohio,  203;  12  Mass.  537;  16 
Pick.  107;  3  Pet.  101;  4  Dana,  355;  3  Pet. 
146;  9  Ves.  399;  9  Mass.  419;  7  Ves.  69;  9 
Ves.  399;  10  Ves.  622. 

Fifth.  The  Act  of  Congress  of  1804,  was 
a  mere  reservation  from  sale,  to  be  after- 
wards appropriated  to  educational  purposes, 
and  neither  vested  the  same  in  the  complain- 
ants, nor  devested  the  United  States  of  the 
legal  title.  P.  L.  L.  104;  2  McLean,  416; 
P.  L.  L.  2d  part,  69;  1  Johns.  303;  9  Johns. 
74 ;  Wright's  Ohio,  144. 

Sixth.  The  case  does  not  embrace  the  princi- 
ples of  a  dedication  to  public  or  pious  uses,  so 
as  to  sustain  this  claim.  2  Pet.  666;  6  Pet. 
431,  498;  6  Paige,  639;  6  Wend.  667;  4  Paige, 
510;  7  Ohio,  219. 

211*]  'Seventh.  The  Act  of  Congress  of 
1816,  rested  the  legal  title  to  these  lands  in  the 
State  of  Indiana,  as  a  trustee,  with  power 
to  direct  to  what  object  or  institution,  beins  "a 
seminary  of  learning,"  the  trust  fimd  shall  be 
applied;  and  the  SUite,  having  designated  the 
State  University,  at  Bloomington,  as  the  "sem- 
inary of  learning''  to  which  the  trust  fund  shall 
go,  the  complainants  have  no  claim  whatever, 
either  in  law  or  equity,  against  the  State,  the 
trustee  of  the  fund.  See  Act  of  Congress  of 
1816,  Act  of  1818,  and  the  several  Acts  for  the 
admission  of  the  other  new  States  into  the 
Union. 

Eighth.  The  doctrines  of  estoppel,  in  their 
most  rigid  application,  can  only  permit  the 
complainants  to  retain  what  they  have  al- 
ready received,  and  for  this  the  State  will  not 
<!ontend. 

Ninth.  In  any  and  all  events,  the  funds  were 
public  funds,  and  the  Legislature  of  the  State 
had  competent  authority  to  change  their  di- 
rection to  any  other  seminary  of  learning  at 
wilL  Had  the  funds  been  the  private  funds  of 
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the  complainants,  and  had  they  been  vested 
with  them,  there  might  have  been  some  pre- 
text for  the  assumption,  that  the  Acts  of  the 
Indiana  Legislature,  endowing  the  State  Uni- 
versity, were  unconstitutional.  4  Wheat.  430; 
4  Pet.  Con.  Rep.  636. 

Mr.  Justice  McLean  delivered  the  ojpinion  of 
the  court: 

This  case  is  before  us  on  a  writ  of  error  to 
the  Supreme  Court  of  the  State  of  Indiana, 
under  the  25th  section  of  the  Judiciary  Act  of 
1789. 

The  bill  was  filed  under  an  Act  of  the  IjCgis- 
lature  of  Indiana  of  1846,  which  authorized 
the  trustees  of  the  Vincennes  University  to  file 
a  bill  in  chancery,  in  the  nature  of  an  act  of 
disseisin  against  the  State,  to  try  their  light  to 
the  seminary  township  in  Gibson  Couwty.  The 
facts  stated  in  the  bill  are  substantiiilly  as 
follows : 

The  Indiana  Territory  was  organized  by  the 
Act  of  Congress  of  the  7th  of  May,  1800,  with 
the  powers  to  legislate  given  by  the  ordinance 
of  1787.  On  the  26th  of  March,  1804,  an  Act 
of  Congress  was  passed,  for  the  survey  and  dis- 
posal of  the  public  lands,  by  which  three  land 
districts  were  established,  and  an  entire  town- 
ship in  each  was  reserved  for  the  use  of  a  sem- 
inary of  learning,  to  be  located  by  the  Sec- 
retary of  the  Treasury.  The  boundaries  of  the 
Vincennes  land  district  were  the  same  }is  des- 
ignated in  a  late  treaty  with  the  Wabash  In- 
dians. The  Secretary  of  the  Treasury,  by  let- 
ter of  the  10th  of  October,  1806,  located  town- 
ship No.  2  south  range,  No.  11  west,  in  Gib- 
son County,  for  the  use  of  a  seminary  in  that 
district. 

The  Act  of  the  29th  November,  1806,  aud  the 
supplement  thereto,  passed  the  17th  of  Sep- 
tember, 1807,  established  the  'Vin-  f*272 
cennes  University,  and  incorporated  the  same 
by  the  name  of  "The  Board  of  Trustees  of  the 
Vincennes  University."  The  corporation  was 
duly  organized  at  Vincennes,  on  the  6th  of  De- 
cember, 1806,  under  the  Act,  and  has  since 
continued.  The  second  section  of  the  Act  of 
Incorporation,  after  reciting  the  seminary  lands 
under  the  Act  of  Congress,  provided,  "that  the 
trustees,  in  their  corporate  capacity,  or  a  ma- 
jority of  them,  should  be  legally  authorized  to 
sell,  transfer,  convey  and  dispose  of  any  quan- 
tity, not  exceeding  four  thousand  acres,  of 
said  land,  for  the  purpose  of  putting  into  im- 
mediate use  the  said  university;  and  to  have 
on  rent  the  remaining  part  of  said  township  to 
the  best  advantage,  for  the  use  of  said  public 
school  or  university.*' 

In  virtue  of  the  above  Acts,  the  complainants 
became  possessed  of  the  said  township  of  land, 
and  so  continued  during  the  territorial  govern- 
ment. The  same  rights  and  powers  in  the  cor- 
poration, as  they  existed  imder  the  territorial 
government,  were  secured  by  the  1st  section 
of  the  12th  article  of  the  Constitution  of  Indi- 
ana. Between  the  years  1806  and  1820,  com- 
plainants sold  4,000  acres  of  the  land,  and 
rented  a  part  of  the  residue.  A  college  build- 
ing was  constructed  by  them  at  Vincennes. 

On  the  22d  January,  1820,  a  joint  resolution 

of  the  Legislature  of  Indiana  was  approved, 

appointing  a  superintendent  for  the  seminary 

township,   with   power  to  rent  the  improved 

27  417 


272 


Supreme  Coubt  of  the  United  States. 


1852 


lands,  to  collect  the  rents,  and  to  account  to 
the  State.  And,^  on  the  2d  of  January,  1822, 
the  Legislature  appointed  commissioners  to  sell 
the  lands  in  that  township.  This  seems  to  have 
been  done,  on  the  assumption  that  the  board  of 
trustees  had  expired  through  their  own  negli- 
gence. The  lands  were  sold,  and  the  money 
received  was  paid  into  the  State  Treasury.  A 
part  of  the  consideration  money  on  this  sale 
had  not  been  collected  when  this  bill  was  filed. 

The  complainants  prav  that  an  account  may 
be  taken  of  the  proceeds,  and  interest  of  the 
sales  of  the  lands  and  the  rents  received  by  the 
State;  and  that  the  same  may  be  paid  to  the 
complainants,  etc. 

The  defendant's  answer  denies  the  equity  of 
the  bill,  and  relies  upon  the  Statute  of  Limita- 
tions. It  also  denies  that  the  territorial  gov- 
ernment had  any  power  to  incorporate  the 
plaintiffs;  that  the  title  remained  in  the  United 
States,  it  never  baring  been  appropriated  to 
any  special  grantee;  that  under  the  Act  of 
Congress  of  the  19th  of  April,  1816,  for  the 
admission  of  the  State  of  Indiana  into  the 
Union,  the  title  to  the  land  in  question  became 
vested  in  the  State. 

The  Act  of  Congress,  which  organized  the 
Territorv  of  Indiana,  provided,  that  so  much  of 
the  ordinance  of  1787  for  the  government  of 
the  territory  of  the  United  States  northwest  of 
273*]  the  *Ohio  River,  as  relates  to  the 
general  assembly  therein,  and  prescribes  the 
powers  thereof,  shall  be  in  force,  and  operate 
m  the  Indiana  Territory,  etc.  The  ordinance 
declares,  "that  the  Governor  and  Judges,  or  a 
majority  of  them,  shall  adopt  and  publish  in 
the  district,  such  laws  of  the  original  States, 
criminal  and  civil,  as  may  be  necessary,  and 
best  suited  to  the  circumstances  of  the  district, 
and  report  them  to  Congress,  from  time  to 
time;  which  laws  shall  be  in  force  in  the  dis- 
trict until  the  organization  of  the  general  as- 
sembly therein,  unless  disapproved  of  by  Con- 
gress." Provision  is  made  in  the  ordinance 
for  the  appointment  of  a  legislative  council, 
and  it  is  then  provided,  that  "the  Governor, 
Legislative  Council,  and  House  of  Representa- 
tives, shall  have  authority  to  make  laws,  in  all 
cases,  for  the  good  government  of  the  district, 
not  repugnant  to  the  principles  and  articles  in 
this  ordinance.** 

Under  the  ordinance,  the  Legislature  of  the 
territory  was  vested  with  general  legislative 
powers,  restricted  only  by  the  articles  contained 
in  that  instrument.  It  had  power  to  ^ant  an 
act  of  incorporation,  with  all  the  functions  nec- 
essary to  etfectuate  its  objects.  There  can  be 
no  question,  therefore,  that  the  corporate  pow- 
ers vested  in  the  plaintiffs,  by  the  Legisla- 
ture of  the  territory,  were  legitimately  con- 
ferred. And  these  powers  were  not  affected 
and  could  not  be  affected  by  the  Constitution 
of  the  State.  It  provided  that  "all  rights,  con- 
tracts and  claims,  both  as  respects  individuals 
and  bodies  corporate,  shall  continue  as  if  no 
change  had  taken  place  in  this  government." 

If  the  Board  of  Trustees,  by  a  failure  to 
elect  when  vacancies  occurred,  or  through  any 
other  means,  became  reduced  to  a  less  number 
than  was  authorized  to  act  by  the  charter,  the 
corporation  was  not  thereby  dissolved.  In 
sucn  a  case,  its  franchises  would  be  suspended 
Duly,  until  its  functions  were  restored  by  legis- 
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lative  action.  This  was  done  by  the  Act  of  the 
Legislature  of  the  17th  of  February,  1838.  In 
that  Act  the  Territorial  Act  of  Incorporation  ia 
reco^ized,  the  existence  of  six  of  the  trustees 
admitted,  the  vacancies  supplied,  and  the  board, 
thus  constituted,  was  organized.  If,  therefore, 
the  corporation  by  nonuser  had  become  liable 
to  a  judicial  process  of  forfeiture,  after  thia 
Act,  such  a  procedure  could  not  be  instituted. 

The  proviso  in  the  Act  of  1838  could  only 
operate  so  as  to  secure  any  rights  which  the 
State  might  be  supposed  to  have,  in  the  Gibson 
township. 

The  reservations  for  the  seminaries  of  learn- 
ing and  for  schools,  are  made  in  the  same 
terms,  and  in  some  respects  must  rest  on  the 
same  principles.  In  all  the  Western  States, 
north  of  the  Ohio,  similar  reserves  for  schools 
and  seminaries  of  learning  have  been  made.  In 
the  case  of  Wilcox  v.  Jackson,  13  Pet.  498, 
*this  court  held,  that  a  reservation  set  [*274 
apart  the  thing  reserved  for  some  particular 
use;  and  that  "whensoever  a  tract  of  land  shidl 
once  have  been  legally  appropriated  to  any 
purpose,  it  becomes  separated  from  the  public 

In  the  States  where  school  lands  have  been 
reserved,  the  Legislatures  have  enacted  laws  to 
carry  out  and  effectuate  the  benign  policy  of 
the  general  government.  Special  authority  has 
been  given  to  individuals  elected,  in  the  re- 
spective townships,  to  lease  the  lands,  sue  for 
rents,  etc.,  exercising,  to  some  extent,  corpo- 
rate powers.  The  citizens  within  the  township 
are  the  beneficiaries  of  the  charity.  The  title 
to  these  lands  has  never  been  considered  as 
vested  in  the  State;  and  it  has  no  inherent 
power  to  sell  them,  or  appropriate  them  to  any 
other  purpose  than  for  the  beneHi  of  schools. 
For  the  exercise  of  the  charity  under  the  laws, 
the  title  is  in  the  township.  No  patent  has  been 
issued  by  the  federal  government,  in  such 
cases,  as  it  has  not  been  considered  necessary. 
For  the  sale  of  school  lands,  the  consent  of 
Congress  has  been  obtained,  as  that  changes 
the  character  of  the  fund. 

The  title  to  the  seminary  lands,  it  is  contend- 
ed, did  not  vest  in  complainants,  as  they  are  not 
named  in  the  reservation,  and  had  no  existence 
for  two  years  afterwards. 

This  question  is  not  to  be  decided  on  the 
principles  which  apply  to  an  ordinary  grant 
from  one  individual  to  another.  The  title  par- 
takes of  the  nature  of  an  executory  devise,  or  » 
dedication  of  property  to  public  use.  In  the 
case  of  Inglis  v.  The  Sailor's  Snug  Harbor,  8 
Pet.  126,  this  court  say:  "What  objection 
can  there  be  to  this  as  a  valid  executory  devise, 
which  is  such  a  disposition  of  lands,  that 
thereby  no  estate  vests  at  the  death  of  the  de- 
visor, but  only  on  some  future  contingency  f 
If  the  words,  "reserved  for  the  use  of  a  semi- 
nary of  learning,"  were  indorsed  on  a  town 
plat  when  made,  there  is  no  doubt  that  the  title 
would  vest  in  a  corporation  created  afterwards 
for  the  establishment  and  government  of  such 
an  institution.  If  it  be  reserved  for  the  public 
use,  the  title  would  vest  in  the  public,  so  soon 
as  a  public  should  exist  in  the  town.  Trustees 
of  the  Mclntyre  Poor  School  v.  The  Zanesville 
Canal  Company,  9  Ohio,  203 ;  Cincinnati  v.  The 
Lessee  of  White,  6  Pet  435;  Barclay  et  a1.  ▼. 
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Howell's  Lessee,  6  Pet.  498;   New  Orleans  v. 
The  United  States,   10  Pet.  662. 

Land,  at  common  law  may  be  granted  to  pious 
uses,  before  there  is  a  grantee  in  existence 
competent  to  take  it;  find  in  the  meantime, 
the  fee  will  be  in  abeyance.  The  Town  of 
Pawlet  ▼.  Clark  et  al.  9  Cranch,  292;  Witman 
V.  Lex,  17  Serg.  &  Rawle,  88. 

"When  a  corporation  is  to  be  brought  into 
275*]  existence  by  some  'future  acts  of  the 
corporators,  the  franchises  remain  in  abeyance, 
until  such  acts  are  done;  and  when  the  corpora- 
tion is  brought  into  life,  the  franchises  instan- 
taneously attach  to  it.  There  is  no  difference 
between  the  case  of  a  grant  of  land  or  fran- 
chises to  an  existing  corporation,  and  a  grant 
to  a  corporation  brought  into  life  for  the  very 
purpose  of  receiving  the  grant.  As  soon  as  it 
18  in  esse,  and  the  franchise  and  property  be- 
come vested  and  executed  in  it,  it  is  as  much 
an  executed  contract  as  if  its  prior  existence 
had  been  established  for  a  century."  Dart- 
mouth College  V.  Woodward,  4  Wheat.  518. 

There  was  no  uncertainty  in  this  appropria- 
tion. The  township  was  designated,  and  the 
purpose  stated,  for  which  it  was  reserved. 
And  there  can  be  no  doubt,  from  the  authori- 
ties, that  the  right  vested,  so  soon  as  a  capacity 
was  given  to  the  corporation  to  receive  it;  prior 
to  this  it  remained  in  the  federal  government. 
This  is  the  settled  doctrine  on  that  subject. 

If,  on  general  principles,  the  title  to  this 
township  cannot  be  considered  as  vested  in  the 
State  of  Indiana,  it  is  contended  it  so  vested  by 
the  provision  in  the  sixth  section  of  the  Act  of 
the  10th  of  April,  1816,  which  admitted  the 
State  into  the  Union.  The  provision  is,  "That 
one  entire  township,  which  shall  be  designated 
by  the  President  of  the  United  States,  in  ad- 
ciition  to  the  one  heretofore  reserved  for  that 
purpose,  shall  be  reserved  for  the  use  of  a  semi- 
nary of  learning,  and  vested  in  the  Legisla- 
ture of  the  said  State,  to  be  appropriated  solely 
to  the  use  of  such  seminary  by  the  said  Legisla- 
ture." 

The  words  of  the  Act  seem  to  be  so  clear 
as  to  admit  of  but  one  construction.  A  town- 
ship, in  addition  to  the  one  formerly  reserved, 
is  appropriated  and  vested  in  the  Legislature. 
The  former  township  is  only  referred  to,  to  show 
that  the  one  then  appropriated  was  in  addition 
to  it.  The  Gibson  township  had  before .  been 
appropriated.  A  part  of  it  had  been  sold,  and 
a  part  was  held  under  leases.  Whether  we 
regard  the  words  used,  or  their  grammatical 
arrangement,  the  intention  of  Congress  seems 
to  be  clearly  expressed. 

In  the  Act  of  the  18th  of  April,  1818,  for 
the  admission  into  the  Union  of  the  State  of 
Illinois,  a  different  phraseology  is  used  in  giv- 
ing an  additional  township  to  the  State. 
"That  thirty-six  sections,  or  one  entire  town- 
ship, shall  be  designated  by  the  President  of 
the  United  States,  together  with  the  one  here- 
tofore reserved  for  that  purpose,  shall  be  re- 
served for  the  use  of  a  seminary  of  learning, 
and  rested  in  the  Legislature  of  the  State,"  etc. 
Here  both  townships  are  as  clearly  vested  in 
the  State,  as  that  one  only  is  vested  under  the 
Act  admitting  Indiana  into  the  Union. 

By   this   latter   Act,   the   Gibson    Township 
Seminary  was  recognizedf  and  its  present  gov- 
ernment sanctioned. 
14  li.  ecL 


*It  is  argued  that  this  is  a  public  [*276 
corporation,  and  {hat,  consequently,  the  Legis- 
lature of  Indiana  have  a  right  to  modify  its 
charter,  or  abolish  it,  at  its  discretion.  If  the 
position  assumed  be  sustainable,  the  conse- 
quence stated  will  not  be  controverted. 

In  the  case  of  Dartmouth  College  v.  Wood- 
ward, 4  Wheat.  629,  Chief  Justice  Marshall 
says:  "If  the  Act  of  Incorporation  be  a  grant 
of  political  power,  if  it  create  a  civil  institution 
to  be  employed  in  the  administration  of  the 
government,  or  if  the  funds  of  the  college  be 
public  property,  or  if  the  State  of  New  Hamp- 
shire, as  a  government,  be  alone  interested  m 
its  transactions,  the  subject  is  one  in  which  the 
Legislature  of  the  State  may  act,  according  to 
its  own  judgment,  imrestrained  by  any  limita- 
tion of  its  power,  imposed  by  the  Constitution 
of  the  United  States."  Again,  he  says  (634): 
"So  far  as  respects  its  funds,  it  is  a  private  cor- 
poration. Do  its  objects  stamp  on  it  a  differ- 
ent character?  Are  the  trustees  and  professors 
public  officers,  invested  with  any  portion  of 
political  power,  partaking  in  any  degree  in  the 
administration  of  civil  government,  and  per* 
forming  duties  which  flow  from  the  sovereign 
authority?"  He  continues:  "The  character  of 
civil  institutions  does  not  grow  out  of  their 
incorporation,  but  out  of  the  manner  in  which 
they  are  formed,  and  the  objects  for  which 
they  are  created."  "The  right  to  change  them 
is  not  founded  on  their  being  incorporated, 
but  on  their  being  the  instruments  of  gov- 
ernment, created  for  its  purposes."  "The  trus- 
tees are  not  public  officers,  nor  is  it  a  civil  in- 
stitution, participating  in  the  administration 
of  the  government;  but  a  charity  school,  or  a 
seminary  of  education,  incorporated  for  the 
preservation  of  its  property,  and  the  perpetual 
application  of  that  property  to  the  objects  of 
its  creation." 

In  the  same  case,  Mr.  Justice  Story  says: 
'Tublic  corporations  are  generally  esteemed 
such  as  exist  for  public  political  purposes  only, 
such  as  towns,  cities,  parishes  and  counties; 
and  in  many  respects,  they  are  so,  although 
they  involve  some  private  interests;  but  strict- 
ly speaking,  public  corporations  are  such  only 
as  are  founded  by  the  government  for  public 
purposes,  where  the  whole  interests  belong  to 
the  government." 

The  seminary  township  in  question,  was  not 
a  donation  from  the  State,  but  from  the  United 
States.  It  was  reserved  and  designated  out  of 
the  public  lands,  before  they  were  offered  for 
sale,  and  consequently  so  munificent  an  en- 
dowment for  a  literary  institution  must  have 
increased  the  value  of  the  public  lands  in  that 
part  of  the  State,  and  made  them  more  desir- 
able. And  this  consideration,  no  doubt,  in- 
duced Congress  to  have  designated,  for  semi- 
nary purposes,  a  township  of  land  in  each  land 
district.  Every  purchaser  of  the  public  lands, 
in  each  district,  •acquired  an  interest  ['2 7 7 
in  the  reservation.  And  if  these  reservations 
had  been  judiciously  managed,  they  would  have 
constituted  a  fund,  at  this  time,  of  at  least 
two  hundred  thousand  dollars  each.  This 
would  have  afforded  the  means  of  educating, 
in  each  land  district,  as  many  students,  free  of 
charge,  as  would  ordinarily  desire  classical  in- 
struction. Such  an  advantage  was  too  obvious 
to  be  overlooked,  or  not  to  be  appreciated,  bv 
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the  purchasers  of  the  public  Jands  in  these  dis- 
tricts. 

The  legislative  power  of  the  Territory  and 
State,  in  advancing  the  public  interests,  was 
bound  to  afford  all  the  facilities  necessary  to 
carry  out  and  secure  the  benign  objects  of  Con- 
gress, in  making  these  township  reservations. 
This  was  done  by  a  wise  and  liberal  act,  in  re- 
gard to  the  Gibson  township.  The  corpora- 
tors were  vested  with  all  the  necessary  powers 
to  carry  out  the  trust.  And  for  the  purposes 
of  the  trust,  the  title  became  vested  in  them, 
as  soon  as  they  acquired  a  capacity  to  receive 
it.  This  corporation  had  no  political  powers, 
and  could  in  no  legal  sense  be  considered  as 
officers  of  the  State.  They  were  not  appointed 
by  the  State.  Their  perpetuity  depended  up- 
on the  exercise  of  their  own  functions;  and 
they  were  no  more  responsible  for  the  perform- 
ance of  their  duties,  than  other  corporations 
established  by  the  State  to  execute  private 
trusts. 

So  far  as  regards  the  trust  confided  to  the 
eomplainants,  there  is  nothing  which,  by  con- 
struction, can  make  it  a  public  corporation. 
The  donation  in  no  sense  proceeded  from  the 
State.  It  was  made  by  the  federal  government, 
and  is  no  more  subject  to  state  power,  than  if 
it  had  been  given  by  an  individual  for  the 
same  purpose.  An  Act  of  Incorporation  being 
necessary,  would  not  be  withheld  to  give  effect 
to  a  private  donation  of  land,  for  the  purpose 
of  establishing  a  literary  institution.  Its  ben- 
efits would  be  enjoyed  by  the  public  generally, 
but  this  would  not  make  it  a  public  corpora- 
tion. 

The  complainants,  by  accepting  and  exercis- 
ing their  corporate  powers,  acquired  certain 
rights,  and  made  certain  contracts,  which  could 
not  be  impaired  by  the  Legislature.  They  con- 
stituted an  eleemosynary  corporation,  in  which 
the  State  has  no  property,  and  can  exercise  no 
power  to  defeat  the  trust.  But  this  has  been 
done  by  the  Legislature,  not  only  by  appointing 
an  agent  to  collect  the  funds  due  to  the  cor- 
poration, and  paying  them  into  the  State  Treas- 
ury; but,  by  selling  the  lands,  they  have  di- 
verted the  fund,  for  the  preservation  and  man- 
agement of  which,  the  corporation  was  insti- 
tuted. This  was  an  extraordinaiy  proceeding, 
and  was  wholly  without  authority.  The  re- 
sult is,  that  the  complainants  are  stripped  of 
their  powers,  and  the  University  which  they 
established,  with  the  sanction  of  the  Legisla- 
ture, is  left  without  revenue. 
278*]  'The  dismissal  of  the  bill,  in  this 
case,  by  the  Supreme  Court  of  the  State  of 
Indiana,  was  erroneous,  and  it  Is  hereby  re- 
versed; and  the  cause  is  transmitted  to  that 
court  for  further  proceedings. 

Mr.  Chief  Justice  Taney,  Messrs.  Justices 
Catron  and  Daniel  dissented. 

Mr.  Chief  Justice  Taney: 

I  dissent  from  the  opinion  of  the  court. 

I  do  not  propose  to  enter  fully  into  the  argu- 
ment of  the  case,  because  I  concur  entirely  in 
the  opinion  of  the  Supreme  Court  of  the  State, 
which  is  set  out  at  large  in  the  record;  and 
shall  therefore  briefly  state  the  principles  upon 
which  my  own  opinion  is  founded. 

1.  It  must  be  admitted  that  the  State  Court 
had  no  jurisdiction  in  this  case  beyond  that 
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which  the  law  of  the  State  authorized  it  to 
exercise.  And  in  revising  their  judgment,  our 
jurisdiction  is  equally  limited.  The  law,  under 
which  this  suit  was  brought,  authorized  the 
Board  of  Trustees  of  the  Vincennes  University, 
to  file  a  bill  in  chancery  against  the  State, 
in  the  nature  of  an  action  of  disseisin,  for  the 
purpose  of  trying  the  right  of  the  trustees  to 
the  lands  in  question. 

The  trustees,  therefore,  are  not  entited  to  a 
decree  in  their  favor,  unless  they  can  show  a 
legal  title  to  the  lands,  such  as  would  enable 
them  totmaintain  the  common  law  writ  of  en- 
try, BUT  disseisin;  that  is,  they  must  be  seised 
of  the  lands  in  fee  simple. 

2.  Indiana  was  created  a  separate  Territory, 
and  its  powers  and  rights,  as  a  territorial  gov- 
ernment, defined  by  the  Act  of  1800.  This 
Act  certainly  gave  no  power  over  the  public 
lands,  for  it  has  no  reference  to  that  subject. 
It  merely  establishes  the  territorial  govern- 
ment. 

The  Act  of  1804,  under  which  the  lands  in 
question  were  reserved  for  the  use  of  a  semi- 
nary of  learning,  has  no  reference  to  the  powers 
or  duties  of  the  territorial  government,  in  rela- 
tion to  the  lands  reserved,  or  to  anything  else. 
It  merely  provides  for  the  sale  of  the  public 
lands  in  the  Territory,  reserving  from  sale  this 
and  other  portions  of  them.  But  it  does  not 
transfer  them  to  the  territorial  government 
which  was  then  in  existence.  It  retains  thenu 
I  do  not  see  how  these  laws,  taken  separately 
or  together,  can  be  construed  to  give  the  ter- 
ritorial government  a  right  to  dispose  of  them 
in  any  way,  or  devest  the  title  which  the  Unit- 
ed States  held,  and  which  this  law  directed  to 
be  retained. 

3.  This  reservation  from  sale,  as  well  as  the 
reservation  of  the  'school  sections  in  [*279 
the  several  townships,  undoubtedly  dedicated 
them  to  the  uses  for  which  they  were  reserved ; 
and  they  cannot  be  appropriated  by  the  State 
to  any  other  purpose.  But  the  fund  dedicated 
belonged  to  the  United  States,  and  they  alone 
had  the  power  to  transfer  it,  and  to  designate 
the  body  by  whom  the  trust,  created  by  the 
Act  of  Congress,  should  be  administered.  The 
law  of  the  State  complained  of,  does  not  at- 
tempt to  appropriate  the  land  to  a  different 
purpose  from  that  to  which  it  was  dedicated. 
It  has  been  sold  and  conveyed  by  the  State,  and 
the  proceeds  appropriated  to  the  support  of  a 
seminary  of  learning  in  the  State.  And  the 
only  question  before  us  is,  whether  the  trustees 
have  the  legal  title  to  these  lands,  and  can  re- 
cover them  back  from  the  persons  to  whom  thej 
were  sold  by  the  State,  for  the  purpose  of  ap- 
propriating them  to  a  different  seminary. 

4.  The  Act  of  the  territorial  government  of 
1807,  incorporating  this  board  of  trustees,,  does 
not  grant  nor  pro^ss  to  grant  the  lands  to  the 
board.  And  if  it  had  done  so,  the  Act  would 
have  been  void  and  inoperative,  because  the 
Territorial  Legislature  had  no  right  to  grant 
lands  which  belonged  to  the  United  States;  nor 
to  exercise  any  power  over  them,  without  the 
authority  of  Congress. 

5.  The  Act  of  Congress  of  1816,  by  which 
Indiana  was  admitted  into  the  Union  as  a 
State,  grants  these  lands  to  the  State  for  the 
purposes  for  which  they  were  reserved.  The 
State  is  made  the  trustee. 

Howard  14. 
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My  brethren  have  put  a  different  construc- 
tion on  this  clause  of  the  law  of  1816,  and  re- 
gard this  grant  as  extending  only  to  the  addi- 
tioaal  township  mentioned  in  the  law.  But 
with  every  respect  for  their  opinion,  it  appears 
plain  to  me  that  this  township,  as  well  as  the 
additional  one,  are  both  granted  to  the  State 
by  Congress.  And  I  am  confirmed  in  this 
opinion,  because,  with  all  the  research  I  have 
been  able  to  make,  I  have  not  found  a  single 
instance  in  which  lands  reserved  in  a  territory 
for  the  purposes  of  education,  were  not  after- 
wards granted  to  the  State,  as  the  trustee  to 
administer  the  trust,  the  school  sections  in  the 
several  townships,  as  well  as  others. 

6.  Upon  these  grounds,  I  think  the  plaintiffs 
in  error  have  not  a  legal  title  to  this  land,  and 
had  no  right  to  sell  or  dispose  of  it,  nor  in  any 
way  to  control  the  proceeds;  and  that  under 
the  grant  from  Congress,  in  the  Act  of  1816, 
the  title  and  the  right  to  administer  the  trust 
was  vested  in'  the  State  of  Indiana. 

7.  The  error  in  the  opinion  appears  to  me 
to  have  arisen  from  regarding  the  reservation 
from  sale  for  the  purposes  of  education,  as  de- 
vesting the  legal  title  of  the  United  States,  and 
putting  it  in  abeyance,  imtil  some  new  body 
280*]  was  brought  into  existence,  •capable 
of  taking  the  title  as  grantee,  and  administer- 
ing the  trust. 

It  is  not  necessary  to  this  opinion  to  discuss 
the  doctrine  of  abeyance,  upon  which  so  much 
learning  and  talent  has  been  displayed  by 
Mr.  Feame,  in  his  treatise  on  Contingent  Re- 
mainders. It  is  sufficient  to  state  under  what 
circumstances  the  title,  in  the  eye  of  the  law, 
is  said  to  be  in  abeyance.  And  Comyns,  in 
his  Digest,  tells  us,  that  "when  the  fee  or  free- 
hold of  the  land  is  not  vested  in  anyone,  but 
stands  solely  in  consideration  of  law,  it  is 
said  to  be  in  abeyance,  or  in  nubibus.'' 

I  cannot  regard  the  title  to  lands  reserved 
from  sale  by  Congress,  for  the  purposes  of  ed- 
ucation, as  standing  in  this  condition.  A  res- 
ervation is  not  a  gi'ant.  It  does  not  pass  the 
title  out  of  the  United  States,  but  leaves  it 
where  it  was  before.  The  uniform  practice  of 
the  government,  and  of  judicial  decision  also, 
appears  to  have  proceeded  on  the  ground  that 
the  title  remained  in  the  United  States,  until  it 
was  afterwards  transferred  by  the  authority  of 
Congress.  It  is  not  usual,  it  is  true,  to  issue 
patents  for  these  lands,  but  they  have  been 
granted  by  Acts  ot  Congress,  which  the  courts 
have  always  recognized  as  valid  conveyances. 
And  I  am  not  aware  of  any  case  in  which  the 
validity  of  these  conveyances  of  reserved  lands 
has  been  doubted  by  the  court?  or  in  which  it 
has  been  suggested  that  the  title  was  out  of  the 
United  States,  and  in  abeyance  from  the  time 
of  the  reservation.  If  such  be  the  result  of 
a  reservation,  •  the  subsequent  conveyance  of 
Congress  is  of  no  value.  And  who  is  to  pro- 
tect the  reserved  lands  from  trespasses  and 
depredations,  while  the  title  is  in  abeyance? 

In  the  case  of  Gaines  et  al.  v.  Nicholson  et 
al.,  reported  in  9  Howard,  356,  the  title  to  a 
section  reserved  for  schools,  was  the  matter  in 
dispute.  It  did  not,  it  is  true,  involve  the  ques- 
tion now  before  us.  But  it  appears,  in  that 
case,  that  the  section  was  one  of  those  reserved 
for  schools  in  the  different  townships  in  the 
Territory  of  Mississippi,  by  an  Act  of  Congress 
14  Ii.  ed. 


passed  in  1803;  and  that  afterwards,  as  late  as 
the  year  1815,  another  Act  was  passed,  author- 
izing the  County  Court  of  each  county  in  the 
territory  to  lease  the  sections  so  reserved,  in  or- 
der to  improve  them,  and  to  apply  the  rents  to 
purposes  of  education  within  the  township; 
and  also  to  proceed  and  recover  damages  against 
any  persons  found  trespassing  upon  them.  And 
this  law  contains  an  express  provision  that 
every  lease,  in  virtue  of  this  Act,  shall  cease  to 
have  any  force  or  effect  after  the  first  day  of 
January  next,  succeeding  the  establishment  of 
a  State  government.  The  trustees  of  the 
schools,  who  were  parties  to  this  suit,  were  ap- 
pointed under  a  law  of  the  State,  and  claimed 
under  that  appointment.  The  point  in  dispute, 
was  'whether  the  opposing  party  had  ["281 
not  a  right  prior  and  superior  to  the  State,  by 
virtue  of  an  Indian  reservation,  made  in  the 
treaty  by  which  the  territory  had  been  ceded  to 
the  United  States.  And  in  deciding  the  ques- 
tion, this  court  treated  the  Acts  of  Congress 
granting  the  land  to  the  State,  and  also  the  law 
of  the  State  appointing  the  Commissioners,  as 
valid  and  constitutional;  and  it  is  not  suggest- 
ed, in  the  opinion,  that  the  inhabitants  of  the 
township  had  a  legal  title  to  the  school  section, 
or  any  right  to  appoint  Commissioners  to  con- 
trol and  administer  the  fund,  imless  authorized 
to  do  so  by  a  law  of  the  State.  In  the  case 'be- 
fore us,  therefore,  if  the  Act  of  1816  does  not 
vest  the  title  in  the  State  it  still  remains  in  the 
United  States,  and  not  m  the  trustees. 

8.  If,  however,  these  lands  were  conveyed 
to  the  trustees,  by  virtue  of  the  Act  of  the 
Territorial  Legislature  of  1806,  yet  they  were 
but  agents  of  the  State,  without  any  private  in- 
dividual interests,  and  have  no  ground  there- 
fore for  this  proceeding  in  equity  against  the 
State.  The  whole  fund  was  created  by  the 
public  for  public  purposes.  And  in  the  case 
of  The  Dartmouth  College,  4  Wheat.  629,  the 
court  said:  ''If  the  Act  of  Incorporation  be  a 
grant  of  political  power,  if  it  create  a  civil  in- 
stitution to  be  employed  in  the  administration 
of  the  government,  or  if  the  funds  of  the  col- 
lege be  public  property,  or  if  the  State  of  New 
Hampshire,  as  a  government,  be  alone  inter- 
ested in  its  transactions,  the  subject  is  one  in 
which  the  Legislature  of  the  State  may  act 
according  to  its  own  judgment,  unrestrained 
by  any  limitation  of  Hs  power  imposed  by  the 
Constitution  of  the  United  States.''  Here  the 
funds  are  contributed  entirely  by  the  public 
for  a  public  purpose,  and  these  appellants  nave 
no  private  individual  interest,  and  allege  none 
in  their  bill  in  behalf  of  themselves  or  others, 
which  entitles  them  to  maintain  a  suit  against 
the  State.  They  are  public  agents  for  a  pub- 
lic purpose,  and  nothing  more,  and  so  describe 
themselves.  The  laws  of  the  State,  which  di- 
rected the  appropriation  of  the  fund  to  the 
uses  for  which  it  was  dedicated,  are  therefore 
constitutional  and  valid,  under  the  decision 
above  referred  to,  and  in  my  opinion  the  decree 
of  the  Supreme  Court  of  the  State  ought  to  be 
affirmed. 

OBDEB. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Supreme  Court 
of  the  State  of  Indiana,  and  was  argued  by 
counsel;  on  consideration  whereof,  it  is  now 
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here  ordered,  adjudged  and  decreed  by  tUs 
court,  that  the  decree  of  the  said  Supreme  Court 
in  this  cause  be,  and  the  same  is  hereby  re- 
versed, with  costs;  and  that  this  cause  be,  and 
282*]  the  same  *is  hereby  remanded  to  the 
said  Supreme  Court,  in  order  that  such  further 
proceeding  may  be  had  therein,  in  conformity 
to  the  opinion  of  this  court,  as  to  law  and  jus- 
tice may  appertain. 

Rev'g— 2  Ind.  293. 


WILLIAM  CHRISTY,  Plaintiff  in  Error, 

V. 

WILLIAM  T.  SCOTT. 

WILLIAM  CHRISTY 
▼. 

JAMES  D.  FINDLEY. 

WILLIAM  CHRISTY 

▼. 
WILLIAM  YOUNG. 
WILLIAM  CHRISTY  y.  HIRAM  HENLY.' 

Ejectment — prior  peaceable  possession  is  suffi- 
cient to  oust  a  mere  intruder — Pleading — 
plea  to  supposed  evidence  is  bad — plea  bad 
for  indefiniteness. 

In  Texas,  the  technical  forms  of  pleading,  fixed 
by  the  common  law,  are  dispensed  with,  but  the 
principles  which  resrulatc  the  merits  of  a  trial  by 
ejectment  and  the  substance  of  a  plea  of  title  to 
such  an  action,  are  preserved. 

Therefore,  where  the  plaintiff  filed  a  petition  al- 
Ic^rlng  that  he  was  seized  in  his  demesne  as  of  fee 
of  land  from  which  the  defendant  had  ejected 
him,  and  the  defendant  pleaded,  that  If  the  plain- 
tiff had  any  paper  title,  it  was  under  a  certain 
grant  which  was  not  valid,  this  plea  was  bad. 

So  also  was  a  plea  denying  the  right  of  the  plain- 
tiff to  receive  his  title,  because  he  was  not  then  a 
citizen  of  Texas.  These  pleas  would  have  been 
appropriate  objections  to  the  plaintiff's  title  when 
produced  upon  the  trial. 

So  also  where,  under  a  plea  of  the  Statute  of 
Limitations,-  the  defendant  claimed  certain  lands 
by  metes  and  bounds,  and  disclaimed  all  not  in- 
cluded within  them.  There  is  nothing  to  show 
that  the  land  so  included  was  part  of  the  land 
claimed  by  the  plaintiff. 

So  also  where  the  plea  was  In  substance  that  the 

f Plaintiff  had  no  good  title  against  Texas,  no  title 
n  the  defendant  being  shown.  For  the  action  may 
have  been  maintainable,  although  the  true  title 
was  not  In  the  plaintiff. 

THESE  four  cases  were  brought  up  by  writ 
of  error  from  the  District  Court  of  the 
United  States  for  the  District  of  Texas. 

They  all  involved  the  same  principles,  and 
were  covered  by  the  decision  in  Scott's  case. 
It  is  necessary,  therefore,  to  set  out  the  plead- 
ings in  that  case. 

Christy  filed  his  petition,  alleging  that  he 
was  seised  in  his  demesne  as  of  fee,  in  a  cer- 
tain tract  or  parcel  of  land  (which  he  de- 
scribed by  metes  and  bounds),  from  which 
Scott  ejected  him;  and  praying  judgment  for 
damages,  and  for  the  recovery  of  the  lands. 

Scott  filed  the  following  answer:  And  now 
comes  the  said  defendant,  and  answering  the 
petition  of  the  plaintiff,  says,  that  he  denies  all 
and  singular  the  allegations  in  the  said  peti- 
tion, and  prays  that  the  plaintiff  be  held  to 
strict  proof  of  the  same. 

2.  And  as  to  the  trespasses  and  ejectments, 
or  either  or  any  of  them,  complained  of  by 

NOTB. — What   title  or  interest  will  support  the 
action  of  ejectment — see  note,  18  L.n.A.  iSU 
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[the]  plaintiff  in  his  petition,  the  defendant 
says  he  is  not  guilty,  and  puts  himself  upon 
the  country,  etc. 

3.  And  the  defendant  further  says,  that  as 
to  the  pretended  grant  or  title  of  the  plaintiff 
to  the  land  described  in  his  petition  (if  any 
paper  title  he  has)  the  same  bears  date,  to 
wit:  the  twentieth  day  of  September,  A.  D. 
1835,  and  the  land  described  *  in  said  [*28S 
pretended  grant  or  title,  and  in  said  petition, 
is,  and  was  at  the  date  of  said  grant,  situated 
in  the  twenty  frontier  leagues  bordering  on 
the  United  [States]  line;  and  said  pretended 
grant  was  made  without  the  approbation  or  as- 
sent of  the  executive  of  the  national  govern- 
ment of  Mexico. 

4.  And  the  said  defendant  further  answers, 
and  says,  that  if  any  such  grant  or  title  was 
made,  as  by  said  plaintiff  is  pretended,  the 
same  was  made  (as  by  said  plaintiff's  pre- 
tended grant  appears),  on,  to  wit;  the  twen- 
tieth day  of  September,  A.  D.  1835,  and  was 
not  made  by  any  public  officer,  commissioner 
or  authority,  then,  to  wit:  at  the  date  of  said 
pretended  grant  or  title,  existing  in  the  State 
of  Coahuila  and  Texas,  competent  to  make  the 
same. 

6.  And  the  said  defendant  further  says,  that 
the  plaintiff  claims  the  land  sued  for  under 
and  through  a  pretended  grant  from  the  gov- 
ernment of  the  State  of  Coahuila  and  Texas, 
made  to  one  Miguel  Arceniega,  as  a  Mexican 
and  purchaser,  and  purporting  to  have  been 
procured  for  the  said  Arceniega  by  one  William 
G.  (Logan,  as  his  agent.  iSid  the  defendant 
says,  that  the  said  pretended  grant  or  title  of 
the  plaintiff  to  the  land  sued  for  is  not  valid  in 
law,  because  the  same  was  procured  from  the 
government  of  the  State  of  (Ik>ahui]a  and  Tex- 
as by  fraud,  in  this,  that  the  said  Miguel  Ar- 
ceniega and  the  said  William  G.  Logan  com- 
bined and  confederated  together  for  the  purpose 
of  evading  the  law,  then  in  force,  allowing  the 
sale  of  lands  to  Mexicans,  and  to  them  only; 
and  falsely  and  fraudulently  represented  to 
the  said  government  that  the  application  by 
said  Arceniega  for  the  said  grant  of  land  was 
really  and  bona  fide  made  for  him  by  the  said 
Logan,  and  that  the  said  Arceniega  was  to  be 
the  real  purchaser  of  said  land,  and  to  hold 
and  enjoy  the  same  as  a  Mexican  citizen ;  while, 
in  truth,  the  said  Arceniega  fraudulently  per- 
mitted the  said  Logan  to  use  his  name,  and  in 
his  name  procure  uie  said  grant  solely  for  the 
use  and  benefit  of  him,  the  said  Logan,  who 
was  not,  at  the  time  of  procuring  said  ffrant,  a 
Mexican  citizen;  and  who,  by  the  false  and 
fraudulent  practices  aforesaid,  procured  the 
said  grant,  and  appropriated  the  land  granted 
to  his  (the  said  Logan's)  own  use  and  benefit. 

6.  And  the  said  defendant  says,  that  the 
plaintiff  claims  the  premises  d^ribed  in  his 
petition  by  a  pretended  grant,  purporting  to 
have  been  made  by  authority  oi  the  govern- 
ment of  the  State  of  Oahuila  and  Texas  to 
Miguel  Arceniega,  bearing  date,  to  wit:  the 
twentieth  day  of  Septemfcr,  A.  D.  1835;  and 
that  the  said  pretended  grant  was  made  upon 
the  conditions  that  the  said  Arceniega,  or  the 
person  or  persons  to  whom  he  might  alienate 
the  land  in  said  grant  described,  should  cul- 
tivate the  same  wiUiin  six  years  from  the  acqui- 
sition thereof  by  said  ^pretended  title,  [*284 
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and  pay  for  said  land  the  price  established  by 
law.  And  the  defendant  says,  that  the  said 
Arceniega,  and  those  claiming  said  land  under 
him,  wholly  failed  to  comply  with  said  condi- 
tions. 

7.  And  the  said  defendant  says,  that  the  said 
plaintiff  claims  the  land  described  in  his  peti- 
tion under  and  through  a  pretended  grant  pur- 
porting to  have  been  made  to  one  Miguel  Arce- 
niega  uv  authority  of  the  government  of  the 
State  of  Omhuila  and  Texas,  bearing  date,  to 
wit:  the  twentieth  day  of  Septeml^r,  A.  D. 
1835,  and  under  and  through  a  pretended  claim 
of  transfers  from  said  Arceniega  to  plaintiff; 
and  that  within  six  years  from  the  date  of  said 
pretended  grant,  and  before  the  annexation  of 
Texas  to  the  United  States,  the  said  pretended 
transfers  were  made  to  said  plaintiff;  and  that 
the  plaintiff  was  not,  at  the  date  of  said  pre- 
tended grant  to  him,  and  previous  thereto  had 
never  been,  a  resident  citi^n  of  Texas  or 
Mexico,  but  was  then,  and  thence  hitherto  con- 
tinued to  be,  a  resident  and  citizen  of  the 
United  States  of  America,  owing  and  paying 
allegiance  to  the  government  thereof. 

8.  And  the  said  defendant  further  answer- 
ing says,  that  he  is  the  owner  of  the  following 
tracts  or  parcels  of  land,  to  Wit:  (setting  out 
a  tract  of  land  by  metes  and  bounds,  but  with- 
out saying  whether  or  not  it  was  the  land 
claimed  by  the  plaintiff)  and  the  defendant 
says  that  his  possession  of  the  said  land  is  by 
virtue  of  the  authority  and  title  of  the  said 
John  Graves,  and  as  claimant  under  said 
Graves;  and  the  said  defendant  says,  that  he 
and  the  said  Graves,  under  whom  he  claims  as 
to  the  said  last-mentioned  tract  of  land,  and 
that  he,  in  his  own  right  and  those  imder 
whom  he  claims,  as  to  the  several  parcels  of 
land  above  described,  have  had  peaceable  ad- 
verse possession  of  said  several  tracts  of  land, 
claiming  the  same  by  virtue  of  the  certificates 
and  files  aforesaid,  and  the  surveys  aforesaid, 
with  chains  of  legal  transfers  from  the  govern- 
ment down  to  this  defendant,  and  to  those  un- 
der whom  he  claims,  for  more  than  three  years 
next  before  the  commencement  of  this  suit; 
and  the  defendant  disclaims  ownership  and 
possession  of  any  portion  of  the  land  described 
in  plaintiff's  petition,  not  included  in  the  metes 
and  bounds  of  the  several  tracts  and  parcels 
above  set  forth. 

9.  Said  defendant  further  says,  that  the  land 
claimed  by  plaintiff  in  his  petition  is  located 
within  the  territory  designated  as  the  twenty 
frontier  leagues,  bordering  on  the  United  States 
of  the  North,  in  the  Act  of  the  Congress  of  the 
Republic  of  Texas,  approved  January  9th,  1841, 
and  entitled  ''An  Act  to  quiet  the  land  titles 
within  the  twenty  frontier  leagues  bordering 
on  the  United  States  of  the  North,"  and  is 
claimed  by  plaintiff  l^  virtue  of  said  location 
made  prior  to  the  seventeenth  day  of  March, 
285»1  ♦A.  D.  1836;  and  that  said  plaintiff, 
and  those  under  whom  he  claims  said  land,  did 
not  commence  an  action  to  try  the  validity  of 
said  claim  within  twelve  months  from  the  pas- 
sage of  the  Act  aforesaid.  ■ 

And  the  defendant  suggests  to  the  court  that 
be  has  had  adverse  possession  in  good  faith  of 
the  said  several  tracts  or  parcels  of  land,  for 
more  than  one  year  next  before  the  commence- 
ment of  this  suit;  and  that,  during  said  posses- 
14  li.  ed. 


sion,  he  has  made  permanent  and  valuable  im- 
provements in  the  same,  consisting  of,  to  wit: 
one  thousand  acres,  cleared  and  fenced,  and 
divers  good  dwelling  houses,  gin  houses,  bams, 
com  cribs,  orchards,  outhouses,  etc.,  of  great 
value,  to  wit:  of  the  value  of  $10,000. 

The  plaintiff  then  filed  the  following  replica- 
tions and  demurrers: 

2.  And  the  plaintiff,  by  attorney,  comes,  and 
as  to  the  plea  by  the  defendant,  secondly  by 
him  in  his  answer  pleaded,  whereof  said  de- 
fendant puts  himself  upon  the  country,  he,  said 
plaintiff,  doth  the  like. 

Demurrer  [to  3d  plea]. 

And  the  said  plaintiff,  by  attorney,  comes 
and  says,  precludi  non  by  reason  of  anything 
in  the  defendant's  thira  plea,  in  his  said  answer 
pleaded;  because  he  says  the  said  plea,  and  the 
matters  and  things  therein  contained,  are  not 
sufficient  in  law  to  bar  and  preclude  him  from 
having  and  maintaining  his  action  aforesaid, 
and  this  he  is  ready  to  verify;  wherefore,  he 
prays  judgment,  etc. 

And  for  cause  of  demurrer,  according  to  the 
form  of  the  statute  in  such  case  made  and  pro- 
vided, the  said  plaintiff  sett  down  and  shows 
the  following,  to  wit: 

1.  The  said  plea  in  bar  of  plaintiff's  action 
attempts  to  set  up  the  want  of  the  approbation 
or  assent  of  the  executive  of  the  national  gov- 
ernment of  Mexico,  to  the  issuance  of  a  grant 
within  the  twenty  border  leagues,  when  the 
national  colonization  law,  under  which  is  sought 
the  benefit  of  this  bar,  contains  no  prohibition 
to  the  issuance  of  said  grant;  but  if,  at  the 
time  of  the  issuance  of  said  grant,  there  was 
any  such  prohibition,  it  only  extended  to  mak- 
ing settlements  within  said  border  leagues. 

2.  The  said  plea  in  bar  of  plaintiff's  action 
attempts  to  set  up  the  issuance  of  a  grant  un- 
der which  the  plaintiff  claims,  dated  20th  Sep- 
tember, 1835,  without  the  approbation  of  the 
supreme  executive  of  Mexico,  within  the  border 
leagues;  but  does  not  show  the  nature  or  kind 
of  said  grant,  so  as  to  enable  the  court  to  judge 
of  its  validity. 

*3.  And  the  said  plea  is  In  other  re-  [*286 
spects  defective,  informal  and  insufficient,  etc 

Replication  [to  4th  plea]. 

4.  And  for  replication  to  the  fourth  plea  by 
the  said  defendant  in  his  said  answer  pleaded, 
the  said  plaintiff  says,  precludi  non,  beoEiUse  he 
says  the  grant  under  which  the  plaintiff  claims 
was  issued  by  an  authority,  at  the  time  of  the 
issuance  of  the  same,  in  the  State  of  Coahuila 
and  Texas,  existing  and  competent  to  issue  the 
same,  and  this,  he  prays,  may  be  inquired  of 
by  the  ooimtry. 

Replication  [to  5th  plea]. 

6.  And  for  replication  to  the  fifth  plea,  by 
the  said  defendant  in  his  said  answer  pleaded, 
the  said  plaintiff  says,  precludi  non,  because  he 
says  that  the  said  grant,  under  which  the  said 
plaintiff  claims,  was  not  obtained  or  procured 
to  be  issued  by  fraudulent  misrepresentations, 
as  in  the  said  plea  alleged;  and  this,  he  prays, 
may  be  inquired  of  by  the  coimtry. 

Demurrer  [to  6th  plea]. 

8.  And  as  to  the  sixth  plea,  by  the  said  de- 
fendant in  his  said  answer  pleaded,  the  said 
plaintiff  says,  precludi  non,  because  he  says  the 
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dald  plea,  and  tlie  matters  and  things  therein 
contained,  are  not  sufficient  in  law  to  bar  and 
preclude  said  plaintiff  from  having  and  main- 
taining his  action  aforesaid,  and  this  he  is 
ready  to  verify;  wherefore  he  prays  judgment, 
etc. 

And  for  cause  of  demurrer,  according  to  the 
form  of  the  statute  in  such  case  made  and  pro- 
vided, the  said  plaintiff  sets  down  and  shows 
the  following,  to  wit: 

1.  The  conditions  set  forth  in  the  said  plea, 
as  those  upon  which  said  grant  was  issued,  as 
is  manifest  by  the  said  plea,  were  conditions 
subsequent,  of  which  the  defendant  cannot  take 
advantage  upon  a  failure  in  their  performance. 

2.  A  failure  to  perform  the  conditions  in 
said  plea  set  out,  might  have  been  cause  of  the 
forfeiture  of  the  estate  passed  by  said  grant  in 
said  plea^  set  out  on  a  proceeding  in  behalf  of 
the  State;  btit  this  is  no  reason  why  the  de- 
fendant, before  forfeiture  declared,  should, 
against  the  plaintiff,  retain  possession  of  the 
estate  in  said  grant  mentioned. 

3.  And  the  said  plea  is,  in  other  respects,  de- 
fective,  informal   and   insufficient,   etc. 

Demurrer  [to  7th  plea]. 

7.  And  as  to  the  seventh  plea,  by  the  said  de- 
fendant in  his  said  answer  pleaded,  the  said 
plaintiff  says,  precludi  non,  because  he  says  the 
said  plea,  and  the  matters  and  things  therein 
287*]  ^contained,  are  not  sufficient  in  law  to 
bar  and  preclude  him  from  having  and  main- 
taining his  action  aforesaid,  and  this  he  is 
ready  to  verify;  wherefore  he  prays  judgment, 
etc. 

And  for  cause  of  demurrer,  according  to  the 
form  of  the  statute  in  such  case  made  and  pro- 
vided, the  said  plaintiff  sets  down  and  shows 
the  following,  to  wit: 

1.  The  said  plea  in  bar  avers,  that  the  estate 
in  the  premises,  in  the  said  petition  mentioned, 
was  transferred  to  said  plaintiff  while  and  dur- 
ing the  time  he  was  a  citizen  of  the  United 
i^tes  of  America,  and  owing  allegiance  to  the 
same,  and  an  alien  to  the  Republic  of  Texas; 
yet  shows  no  forfeiture  declared,  on  office 
found,  so  as  to  devest  the  estate  vested  by  said 
transfer. 

2.  And  the  said  plea  is  in  other  respects  de* 
fective,  informal  and  insufficient,  etc 

Replication  [to  8th  plea]. 

Withdrawn,  and  the  following  demurrer 
substituted : 

And  now,  at  this  term,  comes  the  plaintiff, 
by  his  attorney,  and  by  leave  of  the  court  first 
had  and  obtained,  withdraws  his  replication  to 
the  eighth  plea,  by  the  defendant  in  this  behalf 
plead^,  and  says,  precludi  non,  by  reason  of 
anything  in  the  said  defendant's  eighth  plea  in 
this  behalf  pleaded,  because  he  says  the  said 
plea,  and  the  matters  and  things  therein  con- 
tained, are  not  sufficient  in  law  to  bar  and  pre- 
clude him  from  having  and  maintaining  his  ac- 
tion aforesaid,  and  this  he  is  ready  to  verify; 
wherefore  he  prays  judgment,  etc. 

And  for  causes  of  demurrer,  according  to  the 
form  of  the  statute  in  such  case  made  and  pro- 
vided, the  said  plaintiff  sets  down  and  shows 
the  following,  to  wit: 

1.  The  said  plea  avers,  that  the  said  defend- 
ant, and  a  certain  John  Graves,  under  whom 
he,  the  said  defendant,  claims,  as  to  a  part  of 
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the  land  in  said  plea  mentioned,  had  and  still 
held  peaceable  possession  of  the  same,  for  more 
than  three  years  next  before  the  commencement 
of  this  suit  under  color  of  title;  when,  to  pro- 
duce a  bar  within  the  statute  in  such  case  made 
and  provided,  a  possession,  under  the  circum- 
stances, and  within  the  time  prescribed  by  said 
statutes,  by  said  defendant  alone,  should  have 
been  set  up. 

2.  The  said  defendant,  by  said  plea,  avers 
that,  as  to  a  part  of  the  lands  in  said  plea 
specified,  the  title  is  yet  outstanding  in  a  cer- 
tain John  Graves;  yet  the  said  defendant,  by 
his  said  plea  as  to  said  land,  attempts  to  set 
up  in  bar,  by  reason  of  possession  of  the  same 
for  three  years,  under  color  of  title,  next  be- 
fore the  commencement  of  plaintiff's  action. 

3.  The  said  defendant,  by  his  said  plea,  avers, 
that  a  portion,  of  the  land  in  said  plea  specified, 
and  of  which  he,  said  defendant,  *claims  [*288 
to  be  the  owner,  by  virtue  of  his,  said  defend- 
ant's own  head  right  certificate,  has  not  been 
surveyed,  as  by  law  required,  to  vest  title  in 
the  same  in  said  defendant;  yet  said  defendant, 
as  to  the  same,  by  his  said  plea,  attempts  to 
set  up  in  bar  an  adverse  possession,  for  three 
years  next  before  commencement  of  plaintiff's 
action,  under  color  of  title.  • 

4.  The  said  defendant,  by  his  said  plea,  does 
not  aver,  that  he,  said  defendant,  was  ever  an 
actual  settler  upon  the  said  land,  of  which,  by 
his  said  plea,  he  claims  to  be  in  adverse  posses- 
sion. 

5.  Though  the  said  defendant,  by  his  said 
plea,  attempts  to  set  up  in  bar  an  adverse  pos- 
session, under  color  of  Utle,  for  three  years 
next  before  commencement  of  plaintiff's  section 
herein,  yet  he  does  not  show  that  said  color  of 
title  was  duly  proven  and  recorded. 

6.  The  said  defendant,  by  his  said  plea,  at- 
tempts to  set  up  in  bar  of  plaintiff's  action  ad- 
verse possession,  under  color  of  title,  for  three 
years  next  before  the  commencement  of  said 
plaintiff's  said  action,  when,  by  the  purview  of 
the  statutes  in  such  case  made  and  provided, 
there  can  be  no  such  bar;  but  if  any,  the  bar 
must  be  by  such  adverse  possession,  under  such 
color  of  title,  for  three  years  next  after  cause 
of  action  accrued,  and  before  commencement  of 
action. 

7.  The  said  plea,  though  in  bar,  does  not 
make  any  case  by  which  the  plaintiff  is  barred 
of  his  action,  by  reason  of  any  possession  ad- 
verse, within  the  terms  of  the  statute  in  such 
case  made  and  provided. 

8.  And  the  said  plea  is,  in  other  respectt,  de- 
fective, informal  and  insufficient,  etc* 

Demurrer    [to   9th   plea]. 

9.  And  as  to  the  ninth  plea,  by  the  said  de- 
fendant in  his  said  answer  pleaded,  the  said 
plaintiff  says,  precludi  non,  because  he  says 
the  said  plea,  and  the  matters  and  things  there- 
in contained,  are  not  sufficient  in  law  to  bar 
and  preclude  him,  said  plaintiff,  from  having 
and  maintaining  his  action  aforesaid,  and  this 
he  is  ready  to  verify;  wherefore  he  prays  judg- 
ment, etc. 

And  for  cause  of  demurrer,  according  to  the 
form  of  the  statute  in  such  case  made  and  pro- 
vided, the  said  plaintiff  sets  out  and  shows  the 
following,  to  wit: 

1.  The  Act  of  Congress,  referred  to  ia  said 
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plea,  at  the  time  of  the  approval  thereof,  since 
and  now,  was  not,  and  is  not,  the  law  of  the 
land. 

2.  The  said  Act  of  Congress  was  made  and 
intended  to  impair  the  obligation  of  contracts. 

3.  And  the  said  plea  is,  in  other  respects,  de- 
fective, informal  and  insufficient,  etc. 

289*]  *In  this  state  of  the  pleadings,  the 
cause  was  called  for  trial,  when  the  following 
judgment  was  rendered: 

This  day  came  the  parties  aforesaid,  by  their 
attorneys,  and  the  questions  of  law,  arising 
upon  the  demurrers  of  the  plaintiff  to  the  third, 
sixth,  seventh,  eighth  and  ninth  pleas,  by  the 
defendant  in  his  answer  pleaded,  having  been 
argued  and  submitted,  because  it  seems  to  the 
court  that  the  law  is  for  the  defendant;  it  is 
therefore  considered  by  the  court,  that  the  said 
demurrers  be  overruled  and  the  plaintiff  stat- 
ing that  he  intended  to  abide  by  his  demurrers, 
it  is  further  considered  by  the  court,  that  the 
defendant  go  hence  without  day,  and  that  he 
recover  of  the  plaintiff  his  costs,  by  him  about 
his  defense  in  this  behalf  expended,  to  be 
taxed  by  the  clerk,  etc. 

The  counsel  for  the  plaintiff  then  filed  the 
following  argument  of  errors: 

1.  The  defendant's  third  plea,  by  him  in  his 
answer  pleaded,  attempts  to  set  up,  in  bar  of 
plaintiff^s  action,  the  issuance  of  the  grant  un- 
der which  the  plaintiff  claims,  without  the  ap- 
probation of  the  executive  of  the  Republic  of 
Mexico;  when,  by  the  law  of  the  State  of  Coa- 
huila  and  Texas,  under  which  said  grant  was 
issued,  there  was  no  prohibition  to  the  issuance 
of  said  grant  without  such  approbation,  and 
the  said  fact  pleaded  is  no  bar;  yet  the  said 
court  overruled  the  plaintiff's  demurrer  to  said 
pl?a,  and  gave  judgment  for  defendant,  when 
said  demurrer,  according  to  the  rules  of  law, 
should  have  been  sustained. 

2.  The  said  defendant,  by  his  sixth  plea  in 
his  said  answer  pleaded,  attempts  to  set  up,  in 
bar  of  the  plaintiff's  action  aforesaid,  the  non- 
performance of  conditions  subsequent,  without 
showing  re-entry,  or  other  mode  of  enforcing  a 
forfeiture  of  the  estate  granted;  yet  the  court 
overruled  the  plaintiff's  demurrer  to  said  plea, 
when,  according  to  the  rules  of  law,  the  same 
rihould  have  been  sustained. 

3.  The  said  defendant,  by  his  seventh  plea  in 
his  annwer  pleaded,  attempts  to  set  up,  in  bar 
of  plaintiff's  action,  the  fact,  that  the  lands 
claimed  and  sued  for  by  the  plaintiff,  in  his  pe- 
tition descrihod,  were  sold  and  transferred  to 
the  said  plaintiff,  while  and  during  the  time  he 
was  a  citizen  of  the  United  States  of  America, 
owing  allegiance  to  the  same,  and  an  alien  to 
the  Republic  of  Texas,  without  showing  any 
office  found,  or  forfeiture  declared  in  any  man- 
ner whatever;  yet  the  court  overruled  the 
plaintiff^s  demurrer  to  said  plea,  when,  accord- 
ing to  the  rules  of  law,  the  same  should  have 
been  sustained. 

4.  The  said  defendant,  by  his  eighth  plea  in 
his  said  answer  pleaded,  insists  upon  a  bar,  by 
and  under  the  fifteenth  section  of  an  Act  of 
Congress  of  the  Republic  of  Texas,  entitled  "An 
Act  of  Limitations,"  approved  February  5th, 
990*]  1841;  but,  by  said  *plea,  does  not  show 
or  allege  that  he  was  a  settler  on  the  land  in 
question,  having  had  and  held  continuous  ad- 
verse possession  of  the  same,  under  title  duly 
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proven  and  recorded,  or  under  color  of  title, 
for  three  years  next  after  cause  of  action  ac- 
crued, and  before  action  brought,  as  by  the 
rules  of  law  he  should  have  done;  yet* the  said 
court  overruled  the  plaintiff's  demurrer  to  said 
plea,  when,  according  to  the  rules  of  law,  it 
should  have  been  sustained. 

5.  The  said  defendant,  by  his  ninth  plea  in 
his  answer  pleaded,  attempts  to  set  up,  in  bar 
of  plaintiff's  action,  the  failure  to  commence 
action  within  twelve  months  after  the  passage 
of    an    Act    by    the    Ck>ngress    of    the    Re- 

{mblic  of  Texas,  entitled  ''An  Act  to  quiet 
and  titles  within  the  twenty  frontier 
leagues  bordering  on  the  United  States  of 
the  North,"  to  try  the  validity  of  the  grant 
under  which  plaintiff  claims,  when  it  is  ap- 
parent that  said  grant,  under  which  plaintiff 
claims,  was  a  perfect,  and  not  an  imperfect 
or  inchoate  title,  and  as  to  which  the  govern- 
ment of  the  Republic  of  Texas  had  no  legitimate 
power  or  authority  to  require  or  prescribe  the 
commencement  of  any  suit  in  the  form  or  man- 
ner the  same  was  prescribed,  to  try  the  va- 
lidity of  the  title  vested  by  said  grant,  or  cre- 
ate a  bar  in  consequence  of  a  failure  to  com- 
mence said  suit;  yet  the  demurrer  to  said  plea 
was  overruled  by  said  court,  when  the  same, 
according  to  the  rules  of  law,  should  have  been 
sustained. 

The  plaintiff  then  sued  out  a  writ  of  error, 
and  brought  the  case  up  to  this  court. 

It  was  argued  by  Mr.  Bibb  and  Mr.  Critten- 
den (Attorney  General),  with  whom  was  Mr. 
Hughes,  for  the  plaintiff  in  error,  and  Mr. 
Hill^  with  whom  was  Mr.  Henderson,  for  the 
defendant  in  error. 

The  argument,  of  course,  turned  entirely 
upon  the  validity  or  invalidity  of  the  plea;  but 
the  discussion  was  so  much  involved  with  the 
laws  and  facts  in  the  case,  that  a  report  of  it 
is  postponed  until  the  record  shall  be  brought 
up  again  in  the  shape  suggested  by  the  court. 

Mr.  Justice  Curtis  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  District  Court 
of  the  United  States  for  the  District  of  Texas. 

The  plaintiff  in  error  filed  a  petition,  in 
which  he  avers,  that  on  the  1st  day  of  June, 
1839,  he  was  seised  in  his  demesne  as  of  fee  of 
three  tracts  of  land,  described  in  the  petition  by 
metes  and  bounds,  and  that  the  defendant,  with 
force  of  arms,  ejected  him  therefrom,  and  has 
thenceforward  kept  him  out  of  possession  there- 
of; and  he  prays  judgment  for  damages  and 
costs,  and  for  the  lands  described.  The  de- 
fendant filed  what  is  styled  an  ^answer,  [*291 
containing  nine  distinct  articles,  or  pleas,  each 
of  which  seems  to  have  been  intended,  and  has 
been  treated,  as  a  substantive  defense.  The 
plaintiff  demurred  to  the  third,  sixth,  seventh, 
eighth  and  ninth  of  these  pleas.  There  was  no 
joinder  in  demurrer  by  the  defendant,  but  the 
District  Court  treated  the  demurrers  as  raising 
issues  in  law,  and  gave  judgment  thereon  for 
the  defendant.  The  plaintiff  has  brought  the 
record  here  by  a  writ  of  error. 

Upon  this  record,  questions  of  great  difficulty, 
and  understood  to  affect  the  titles  to  large 
quantities  of  land,  have  been  elaborately  ar- 
gued at  the  bar.  These  questions  involve  and 
depend  upon  the  interpretation  of  the  Coloniza- 
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tion  Laws  of  the  Republic  of  Mexico,  and  their 
practical  administration;  the  relative  rights 
and  powers  of  the  central  government,  and  of 
the  State  of  Coahuila  and  Texas,  in  reference 
to  the  public  domain;  the  modes  of  declaring 
and  vindicating  those  rights,  and  exercising 
those  powers  under  the  constitution  of  the 
Mexican  Republic;  the  effect  of  the  separation 
of  the  State  of  Coahuila  and  Texas  from  Mexi- 
co, by  the  revolution  of  1836,  upon  titles  made 
by  the  State  authorities  before  the  revolution, 
and  alleged  to  be  defective  for  want  of  the 
sanction  of  the  central  government;  as  well 
as  several  important  laws  of  the  Republic  of 
Texas,  framed  for  the  protection  of  the  public 
domain,  and  for  the  repose  of  titles  in  that 
country. 

It  is  impossible  that  the  court  should  ap- 
proach an  adjudication  of  a  case,  involving 
elements  so  new  and  difficult,  without  much 
anxiety,  lest  they  should  have  failed  entirely 
to  comprehend  and  fitly  to  apply  them.  And 
it  is  obvious,  that  before  it  is  possible  to  do  so, 
all  the  facts  constituting  the  title  of  each  party, 
and  essential  to  a  complete  view  of  the  case, 
and  especially  the  documentary  evidences  of 
those  titles,  should  be  placed  before  us,  in  a  de- 
terminate form. 

This  record  is  far  from  being  sufficient  in 
these  substantial,  and,  indeed,  necessary  par- 
ticulars. The  petition  avers  a  seisin  in  fee,  on 
a  particular  day,  and  an  ouster  by  the  defend- 
ant. The  defendant  shows  no  title  in  himself 
to  the  land  demanded,  but  asserts  that  the 
plaintiff  claims  title  by  a  pretended  grant, 
made  on  the  20th  day  of  September,  1835;  that 
the  land  was  within  the  twenty  frontier  leagues 
bordering  on  the  United  States;  that  the  ap- 
probation of  the  executive  of  the  national  gov- 
ernment of  Mexico  was  not  given ;  and  in  other 
pleas,  avers  other  facts,  to  show  that  if  any 
such  grant  had  been  made  it  would  not  have 
been  valid.  But  no  grant,  under  wh'ch  either 
party  claims,  appears  on  the  record,  nor  is  the 
court  informed,  through  an  exhibition  of  any 
title  papers,  by  what  authority,  or  through 
what  instrument,  or  for  what  consideration,  or 
292*]  upon  what  conditions  *the  title  to  these 
lands,  originally  passed  from  the  State;  or 
whether  more  than  one  title  thereto  has,  in 
fact,  been  made  by  the  State ;  nor  how  or  when, 
if  at  all,  any  title  came  from  the  State  to 
either  of  the  parties. 

Having  thus  stated  what  the  record  fails  to 
show,  we  proceed  to  declare  our  judgment  on 
each  of  the  issues  in  law  raised  by  the  demur- 
rers. 

The  first  plea  which  is  demurred  to.  Is  In  the 
following  words:  "3.  And  the  defendant  fur- 
ther says,  that  as  to  the  pretended  grant  or  title 
of  the  plaintiff,  to  the  land  described  in  his 
petition  (if  any  paper  title  he  has),  the  same 
bears  date,  to  wit:  the  twentieth  day  of  Sep- 
tember, A.  D.,  1835,  and  the  land  described  in 
said  pretended  grant  or  title,  and  in  said  peti- 
tion, is,  and  was,  at  the  date  of  said  grant,  sit- 
uated in  the  twenty  frontier  leagues  bordering 
on  the  United  States  line,  and  said  patented 
grant  was  made  without  the  approbation  or  as- 
sent of  the  executive  of  the  national  govern- 
ment of  Mexico. 

According  to  the  settled  principles  of  the 
common  law,  this  is  not  a  defense  to  the  ac- 
tion. The  plaintiff  says  he  was  seised  in  fee, 
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and  the  defendant  ejected  him  from  the 
session.  The  defendant,  not  denying  this,  an- 
swers, that  if  the  plaintiff  had  any  paper  title, 
.  it  was  under  a  certain  grant  which  was  not 
valid.  He  shows  no  title  whatever  in  himself. 
But  a  mere  intruder  cannot  enter  on  a  person 
actually  seised,  and  eject  him,  and  then  ques- 
tion his  title,  or  set  up  an  outstanding  title 
in  another.  The  maxim  that  the  plaintiff  must 
recover  on  the  strength  of  his  own  title,  and 
not  on  the  weakness  of  the  defendant's,  is  ap- 
plicable to  all  actions  for  the  recovery  of  prop- 
erty. But  if  the  plaintiff  had  actual  prior  pos- 
session of  the  land,  this  is  strong  enough  to 
enable  him  to  recover  it  from  a  mere  trespasser, 
who  entered  without  any  title.  He  may  do  so 
by  a  writ  of  entry,  where  that  remedy  it  still 
practiced,  Jackson  v.  Boston  &  Worcester  Rail- 
road, 1  Cush.  575,  or  by  an  ejectment,  Allen 
v.  Rivington,  2  Saund.  Ill;  Doe  v.  Read,  8 
East.  356;  Doe  v.  Dyboll,  1  Moody  &  M.  346; 
Jackson  v.  Hazen,  2  Johns.  43»;  Whitney  ▼. 
Wright,  15  Wend.  171,  or  he  may  maintain 
trespass,  Catteris  v.  Cowper,  4  Taunt.  548; 
Graham  v.  Peat,  1   East,  246. 

Nor  is  there  anything  in  the  form  of  a  rem- 
edy, in  Texas,  which  renders  these  principles 
inapplicable  to  this  case. 

By  the  Act  of  February  5th,  1840,  Hartlejr's 
Digest,  900,  it  is  proved  that  the  method  of 
trying  titles  to  lands  shall  be  by  action  of  tres- 
pass, and  that  the  action  shall  be  tried  on  its 
merits,  conformably  to  the  principles  of  trial 
b^  ejectment;  and  where  the  defendant  sets  up 
title  to  the  land,  he  is  required  to  plead  the 
same.  We  understand  that  the  technical  forms 
of  'pleading,  fixed  by  the  common  law,  [*29S 
are  dispensed  with;  but  the  principles  which 
regulate  the  merits  of  a  trial  by  ejectment,  and 
the  substance  of  a  plea  of  title  to  such  an  ac- 
tion, are  preserved.  Tested  by  these  principles, 
this  plea  is  bad. 

Without  setting  up  any  title  In  the  defend- 
ant, it  pleads  certain  evidence  or  source  of  title, 
which,  it  avers,  the  plaintiff  relies  on,  and  then 
states  facts,  to  show  that  such  title  is  invalid. 
This  is  not  admissible. 

The  office  of  a  plea  is,  to  state  on  the  record 
the  answer  of  the  defendant  to  the  allegations 
of  ihe  plaintiff,  but  not  to  the  evidence  bj 
which  the  defendant  coniectures  the  plaintiff 
will  endeavor  to  support  those  allegations.  We 
cannot  conceive  that  such  a  mode  of  pleading 
could  be  admissible  under  any  system.  At  the 
common  law,  if  the  allegation  that  the  plain- 
tiff's paper  title  is  under  a  grant  mentioned  In 
the  plea,  had  been  traversed,  it  would  have  led 
to  an  issue  which,  if  found  for  the  plaintiff^ 
would  determine  nothing,  and  therefore  the 
plaintiff  cannot  be  required  to  answer  such  a 
plea.  And  where  pleadings  are  so  conducted 
as  to  terminate  in  issues,  as  in  Texas,  such  s 
answer  neither  confesses  and  avoids,  nor  deiU< 
the  seisin,  or  trespass,  alleged  in  the  dech 
tion.    United  States  v.  Girault,  11  How.  22. 

There  are  cases  in  which  such  allegations, 
showing  the  source  or  nature  of  the  plaintifiTs 
title,  are  a  necessary  part  of  a  defense.  When- 
ever the  defendant  must  plead  specially  any 
matter  which  is  a  good  defense  to  one  title,  and 
not  good  to  others,  and  the  declaration  does 
not  show  on  what  particular  title  the  plaintiff 
relies,  the  defendant  must,  by  proper  aver- 
ments, set  out    the    plaintiff's    title    and    the 
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«n»wer  to  it;  these  averments  then  become  ma- 
terial and  traversable  as  part  of  the  defense, 
-and  if  found  for  the  plaintiff,  the  defense  fails. 
An  instance  of  this  is  the  defense  of  a  Statute 
4>f  Limitations,  barring  only  particular  titles. 
In  such  a  plea,  it  would  be  necessary  to  show, 
if  it  did  not  appear  in  the  declaration,  that  the 
plaintiff  had  only  such  a  title.  But  this  rule 
has  no  application  to  the  defense  under  con- 
sideration. If  the  plaintiff  really  relics  on 
such  a  title  as  is  alleged,  whenever  he  shows 
it  in  support  of  his  petition,  the  defendant  will 
liave  opportunity  to  object  to  it,  and  to  give 
in  evidence  any  collateral  facts  bearing  upon  it. 
He  nas  no  occasion,  nor  is  it  regular,  to  plead 
apecially,  for  his  general  denial  of  the  plaintiff's 
title  compels  the  plaintiff  to  produce  his  title, 
and  thus  opens  to  the  defendant  all  legal  ob- 
jection to  it.  Mor^ver,  this  article  in  the  an- 
swer does  not  admit  or  deny  that  the  plaintiff 
bad  any  grant,  or  any  paper  title  whatever,  but 
says,  if  he  had  any,  it  was  of  a  certain  de- 
scription. If  it  was  intended  to  make  the  case 
turn  on  the  validity  of  a  particular  grant,  its 
S94*]  existence  ought  *to  be  admitted;  for 
why  should  the  couH  be  called  upon  to  deter- 
mine the  sufficiency  in  law  of  such  a  grant, 
when  it  does  not  appear  it  exists? 

These  objections  are  equally  applicable  to 
the  sixth  plea,  which  is  therefore  also  insuffi- 
cient. 

The  next  plea  is  as  follows: 

"7.  And  tne  said  defendant  says,  that  the 
eaid  plaintiff  claims  the  land  described  in  his 
petition  under  and  through  a  pretended  grant 
purporting  to  have  been  made  to  one  Miguel 
Arceniega,  by  authority  of  the  government  of 
the  State  of  Coahuila  and  Texas,  bearing  date, 
to  wit:  the  twentieth  day  of  September,  A.  D. 
1835,  and  under  and  through  a  pretended  chain 
of  transfers  from  said  Arceniega  to  plaintiff, 
and  that  within  six  years  from  the  date  of  said 
pretended  grant,  and  before  the  annexation  of 
Texas  to  the  United  States,  the  said  pretended 
transfers  were  made  to  said  plaintiff;  and  that 
this  plaintiff  was  not,  at  the  date  of  said  pre- 
tended grant  to  him,  and  previous  thereto,  nad 
never  been  a  resident  citizen  of  Texas  or  Mex- 
ico, but  was  then,  and  thence  hitherto  continued 
to  be,  a  resident  and  citizen  of  the  United 
States  of  America,  owing  and  paying  allegiance 
to  the  government  thereof." 

This  plea  also,  is  subject  to  the  same  objec- 
tions as  the  others  so  far  as  it  attacks  the 
plaintiff's  title;  and  if  it  was  intended  as  a 
plea  to  the  action  of  the  alienage  of  the  plain- 
tiff, it  is  manifestly  bad,  for  the  plaintiff,  being 
a  citizen  of  the  United  States,  is  capable  of 
maintaining  an  action  to  recover  lands  in  the 
State  of  Texas,  to  which  he  has  title. 

The  eighth  plea  sete  up  a  Statute  of  Limita- 
tions. In  order  te  bring  himself  within  it,  the 
defendant  avers,  "that  he  is  the  owner  of  the 
following  tracts  or  parcels  of  land,  to  wit;"  and 
he  then  gives  the  metes  and  bounds  of  sundry 
tracts  of  land,  and  makes  certain  other  aver- 
ments as  te  his  possession,  and  concludes. 
•*And  the  defendant  disclaims  ownership  and 
possession  of  any  portion  of  the  land  described 
in  plaintiff's  petition,  not  included  in  the  metos 
and  bounds  of  the  several  tracts  and  parcels 
above  set  forth." 

The  court  cannot  treat  this  plea  as  an  answer 
to  the  declaration.  It  is  not  averred  therein, 
nor,  is  there  anything  on  the  redord  to  show 
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to  the  said  District  Court;  for  further  pro- 
ceedings to  be  had  therein  in  conformity  to  the 
that  the  tracts  of  land  described  in  it  are  parcel 
of  the  demanded  premises.  The  defendant  says 
he  disclaims  ownership  and  possession  of  any 
portion  of  the  land  described  in  the  petition, 
and  not  included  in  the  bounds  he  sets  out. 
For  aught  we  can  know,  this  disclaimer  may 
cover  the  whole  of  the  land  described  in  the  pe- 
tition. And  as  it  does  not  appear,  by  any  di- 
rect traversable  averment,  that  the  disclaimer 
does  not  apply  te  all  the  lands  demanded,  or 
that  the  defense  applies  to  *any,  or  if  [*295 
any,  to  what  part  of  them,  the  court  cannot 
know  for  what  to  give  judgment,  or  whether  it 
should  be  for  the  one  party  or  the  other. 

The  ninth  plea  is  as  follows: 

"9.  Said  defendant  further  says,  that  the 
land  claimed  by  plaintiff  in  this  petition,  is  lo- 
cated in  the  territory  designated  as  the  twenty 
frontier  leagues,  bordering  on  the  United  States 
of  the  North,  in  the  Act  of  Congress  of  the 
.Republic  of  Texas,  approved  January  9th,  1841, 
and  entitled  'An  Act  to  quiet  the  land  titles 
within  the  twenty  frontier  leagues  bordering 
on  the  United  States  of  the  North,'  and  is 
claimed  by  plaintiff  by  virtue  of  said  location, 
made  prior  to  the  seventeenth  day  of  March, 
A.  D.  1836;  and  that  said  plaintiff,  and  those 
under  whom  he  claims  said  land,  did  not  com- 
mence an  action  to  try  the  validity  of  said 
claim  within  twelve  months  from  the  passage 
of  the  Act  aforesaid." 

Assuming  what  we  do  not  decide,  that  this 
plea  shows,  that  if  the  plaintiff  claims  under 
such  a  location  as  is  mentioned,  his  title  is  not 
good  as  against  the  Stete  of  Texas,  still  it  is 
not  a  defense,  because  no  title  in  the  defend- 
ant is  shown.  If  the  plaintiff,  as  his  petition 
avers,  was  actually  seised,  and  the  defendant 
being  a  mere  intruder,  ejected  him,  it  was  an 
unlawful  act,  and  the  action  is  maintainable, 
notwithstanding  the  State  of  Texas  may  have 
the  true  title,  or  may  have  granted  it  to  another. 

For  these  reasons,  we  are  of  opinion  the  de- 
murrer to  each  of  these  pleas  must  be  susteined, 
the  judgment  of  the  District  Court  reversed, 
and  the  cause  remanded;  and  as  it  will  un- 
doubtedly become  necessary  to  amend  the 
pleadings,  we  think  it  proper  to  suggest,  that 
in  a  case  involving  questions  so  new  and  of  so 
much  magnitude  and  importance,  it  would  be 
more  satisfactory,  and  more  conducive  to  a 
just  decision,  for  the  parties  to  exhibit  fully 
their  respective  titles,  and  all  collateral  facts 
bearing  upon  them,  and  have  them  placed  up- 
on the  record,  either  by  bill  of  exceptions  or 
a  special  verdict  to  the  end  that  the  court 
may  consider  their  title  papers  in  connection 
with  the  extraneous  facts,  and  not  be  re- 
quired to  decide  upon  partial  or  abstract  views, 
which  may  occasion  substantial  injustice,  not 
only  to  the  one  party  or  the  other,  but  possibly 
to  third  persons  having  similar  titles. 

OBDEB. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  District  Court  of 
the  United  States  for  the  District  of  Texas, 
and  was  argued  by  counsel;  on  consideration 
whereof,  it  is  now  here  ordered  and  adjudged 
by  this  •court,  that  the  judgment  of  the  ['296 
said  District  Court  in  this  cause  be,  and  the 
same  is  hereby  reversed,  with  costs;  and  that 
this  cause  be,  and  the  same  is  hereby  remanded 
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opinion  of  this  court,  and  as  to  law  and  justice 
shall  appertain. 


WILLIAM  CHRISTY,   Plaintiflf  in  Error, 

▼. 
JAMES  D.  FINDLEY. 
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R.  JUSTICE  Curtis: 


The  amended  pleas  in  this  case,  being  five 
in  number,  are  demurred  to,  and  the  demur- 
rers are  sustained  for  the  reasons  assigned  in 
the  opinion  in  the  case  of  Christy  v.  Scott. 

The  judgment  of  the  District  Court  is  re- 
Tersed,  and  the  case  remanded  for  further  pro- 
ceedings. 

OBDEB. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  District  Court  of 
the  United  States  for  the  District  of  Texas, 
and  was  argued  by  counsel;  on  consideration 
whereof,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said  Dis- 
trict Court  in  this  cause  be,  and  the  same  is 
hereby  reversed,  with  costs ;  and  that  this  cause 
be,  and  the  same  is  hereby  remanded  to  the 
said  District  Court,  for  further  proceedings  to 
be  had  therein  in  conformity  to  the  opinion  of 
this  court,  and  as  to  law  and  justice  shall  apper- 
tain. 


WILLIAM  CHRISTY,  Plaintiff  in  Error, 

V. 

WILLIAM  YOUNG. 
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ninth  and  tenth  pleas  are  demurred  to,  and  tb* 
demurrers  are  sustained  for  the  reasons  a«> 
signed  in  the  opinion  in  the  cases  of  Christj  ▼• 
Scott,  and  Christy  v.  Young. 

The  judgment  of  the  District  Court  it  r^ 
versed,  and  the  case  remanded  for  further  pro- 
ceedings. 

OBDEB. 

This  cause  came  on  to  be  heard  on  the  tran> 
script  of  the  record  from  the  District  Court  of 
the  United  States  for  the  District  of  Texas,  ai^ 
was  argued  by  counsel ;  on  consideration  where- 
of, it  is  now  here  ordered  and  adjudged  by  this 
court,  that  the  judgment  of  the  said  District 
Court  in  this  cause  be,  and  the  same  is  hereby 
reversed,  with  costs;  and  that  this  cause  be, 
and  the  same  is  hereby  remanded  to  the  said 
District  Court,  for  further  proceedings  to  be 
had  therein  in  conformity  to  the  opinion  of  tbis 
court,  and  as  to  law  and  justice  shall  apper- 
taiik 


R.  JUSTICE  Curtis: 


In  this  case,  the  sixth,  eighth,  ninth,  and  tenth 
pleas,  are  demurred  to,  and  the  demurrers  are 
sustained  for  the  reasons  assigned  in  the  opin- 
ion in  the  case  of  Christy  v.  Scott.  The  tenth 
Elea  in  this  case  of  the  Ten  Years'  Limitation 
aw  of  Texas,  is  bad,  for  the  same  reasons  as 
the  plea  of  the  Three  Years'  Statute  pleaded 
in  that  case. 

The  judgment  of  the  District  Court  is  re- 
versed, and  the  case  remanded  for  further  pro- 
ceedings. 

297*]  •Obdeb. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  District  Court  of 
the  United  States  for  the  District  of  Texas, 
and  was  argued  by  counsel;  on  consideration 
whereof,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said 
District  Court  in  this  cause  be,  and  the  same  is 
hereby  reversed,  with  costs;  and  that  this  cause 
be,  and  the  same  is  hereby  remanded  to  the 
said  District  Court,  for  further  proceedings  to 
be  had  therein  in  conformity  to  the  opinion  of 
this  court,  and  as  to  law  and  justice  shall  apper- 
tain. 
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WILLIAM  CHRISTY,  Plaintiff  in  Error, 

V. 

HIRAM  HENLEY. 
R.  JUSTICE  Cnrtii: 


In  this  case,  the  fourth,  sixth,  seventh,  eighth, 
42S 


STEPHEN  W.  DOSS  and  Stewart  Newell, 

pellants, 

V. 

WILLIAM  TYACK  and  Lindley  Murray. 


Court  of  Equity  may  set  aside  its  decree  at 
same  term  in  which  rendered. 

A  court  has  a  right  to  sst  aside  Its  own  jadgment 
or  decree,  dismissing  a  bill  In  chancery,  at  tbe  same 
term  In  whlcH  tbe  Judgment  or  decree  was  ren- 
dered, on  discovering  Its  own  error  In  tbe  law,  or 
that  the  consent  of  the  complainants  to  socb 
missal  was  obtained  by  fraud. 

•A  verdict  on  an  Issue  to  try  whether  a  [•! 
sale  was  fraudulent,  finding  tbe  same  to  be  fraud- 
ulent, will  not  be  set  aside  on  a  certificate  or  affi- 
davit of  some  of  tbe  Jurors,  afterwards  made,  si» 
to  what  they  meant. 

A  chancellor  does  not  need  a  verdict  to  inform 
his  conscience,  when  tbe  answer  denies  fraud  la 
tbe  abstract,  whilst  It  admits  all  tbe  facts  and  cir- 
cumstances necessary  to  constitute  it,  in  tbe  con- 
crete. 

THIS  was  an  appeal  from  the  District  Court 
of  the  United  States  for  the  State  of  Texaa. 
A  statement  of  the  facts  is  contained  in  thm 
opinion  of  the  court. 

It  was  argued  by  Messrs.  Allen  and  0.  P. 
Johnson,  with   whom   was   Mr.   Hale,  for  the 
appellant,  and  Mr.  Sherwood  for  the  appellee. 
The  points  raised  hy  the  counsel  for  the  ap- 
pellant, were  the  following: 

I.  The  complainants  having  utterly  failed  to 
make  out  their  case,  by  proving  the  materutl 
allegations  and  charges  contained  in  the  originsLl 
and  amended  bills  of  complaint,  the  defendante 
were  entitled  to  a  decree  of  dismissal. 

II.  The  property  of  the  copartnership  con- 
fided to  Newell,  and  especially  the  goods  sold 
to  Edgar,  were  not  misapplied,  but  disposed  of 

Note. — Impeachment  of  verdict  by  jurors:  hiy 
affidavit  of  parties,  or  third  persons;  affidavits  m 
Jury  to  sustain  verdict. 

Affidavits  or  testimony  of  lurors  will  not  be  re» 
celved  to  impeach  their  verdict,  or  to  explalo  tlie 
grounds  of  their  verdict.  Messenger  v.  Fourtli 
Nat.  B»k.  6  Daly  (N.  Y.)  190;  48  How.  Pr.  192  ; 
I>add  V.  Wilson,  1  Crancb  C.  O.  806 :  Cline  v.  BrlR. 
1  Cr.  90 ;  Vaise  v.  Delavai,  1  Term  R.  11 :  Murdo^ 
V.  Sumner,  22  Pick.  160 ;  Aex  t.  Wooller.  «  Manl« 
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in  conformity  with  the  intendment  of  the  co- 
partnership agreement.  By  this  it  is  manifest 
that  the  partnership  was  not  intended  as  a 
pure  mercantile  establishmenti  but  one  for  the 
transaction  of  a  "commission,  general  and 
auction  business."  Part.  Agree't  Art.  1,  P. 
R.  2;  of  a  business  ''new  and  experimental  in 
its  nature" — Id.  art  9;  a  business  connected 
with  the  operations  of  the  "Galveston  Com- 
pany," which  Newell,  by  more  than  two  years* 
labor  and  great  expense,  had  ''paved  the  way 
for;"  and  which  the  fifth  article  of  the  said 
agreement  refers  to  (there  being  nothing  else  in 
the  case  to  which  it  could  by  possibility  refer), 
in  express  terms,  viz.:  that,  in  consideration  of 
**the  expense  and  labor  heretofore  incurred  by 
Stewart  Newell,  in  paving .  the  way  for  the 
contemplated  business,  he  shall  be  entitled  to 
one  quarter  of  the  net  profits,  before  division." 

m.  The  creditors,  in  their  instructions,  re- 
fer to  "agreements  and  understandings"  of 
Newell,  with  his  partners  and  themselves; 
thereby,  admitting  themselves  to  be  privy  to 
the  said  partnership  agreement;  and  that  they 
gave  credit  to  the  copartners,  in  the  business 
thereby  contemplated.  The  case  contains  no 
proof  of  any  other  agreement  or  understanding, 
to  which  they  could  pretend  to  refer. 

IV.  The  creditors  obtained,  by  a  species  of 
moral  coercion,  which  their  position  enabled 
299*]  them  to  use,  the  primary  conciu-rence  'of 
Tyack  &  Murray  with  themselves,  in  the  ap- 
pointment of  William  E.  Warren  as  their  mu- 
tual agent,  and  in  their  instructions,  which 
Tyack  approved,  prescribing  the  management 
to  be  used  by  Warren,  in  his  interviews  with 
Newell,  and  in  conducting  the  business  confided 
to  him,  after  his  arrival  in  Texas.  The  suit 
was  manifestly  the  result  of  a  conspiracy  be- 
tween the  creditors  and  complainants;  the  ob- 
ject being  to  obtain  a  dissolution  of  the  part- 
nership, a  distribution  of  the  assets  in  Newell's 
hands,  or  to  cause  him  "to  place  the  merchan- 
dise in  the  hands"  of  Warren,  "as  trustee  for 
the  creditors,  or  Captain  Tyack;"  the  creditors, 
on  their  part,  agreeing  not  to  proceed  against 


the  firm  of  "William  I^ack  &  Co.,"  in  New 
York,  for  the  space  of  sixty  days ;  and  that  the 
interests  of  Tyack  should  be  protected,  and  his 
instructions,  touching  the  suit  against  Newell, 
strictly  followed. 

V.  The  purchase  of  the  goods  by  Doss  was 
for  a  valuable  and  adequate  consideration,  with- 
out notice  of  any  intended  fraud,  on  the  part 
of  Newell,  made  for  the  benefit  of  all  the 
partners,  and  within  the  scope  of  the  "new, 
experimental  and  general"  business,  described 
in  the  partnership  agreement.  The  verdict 
does  not  find  the  purchaser  guilty  of  any  fraud, 
and  the  jurors  depose  that  they  did  not  intend 
to  charge  him  with  fraud.  It  declares  the 
"sale,"  but  not  the  purchase,  fraudulent  as  to 
the  complainants.  Anderson  &  Wilkins  v. 
Tompkins  et  al.  I  Brock.  456.  This  finding  did 
not  authorize  the  annulling  of  the  sale. 

VI.  Referring  to  the  direction  of  the  credit- 
ors, requiring  their  agent  to  be  governed  by 
the  instructions  of  Captain  Tyack,  the  several 
letters  of  Tyack  &  Murray  to  Newell,  advising 
and  urging  him  to  sell  the  goods;  their  subse- 
quent approval  of  the  sale,  after  ample  time  to 
judge,  and  referring  to  their  confederacy 
against  Newell,  before  mentioned;  the  sale  was 
authorized  before,  sanctioned  at  the  time,  and 
confirmed,  after  it  was  consummated,  in  the 
most  deliberate  manner  by  both  the  complain- 
ants and  the  creditors. 

VII.  All  matters  of  complaint,  embraced  in 
the  bill  in  this  cause,  excepting  the  said  sale, 
were  included  and  adjudicated  in  the  suit  of 
these  complainants  against  Newell,  commenced 
and  tried  in  the  State  Court.  The  judgment 
decides  the  merits  of  the  cause,  is  conclusive 
of  all  the  said  matters,  and  remains  in  full 
force.  It  directed  a  restoration  of  the  goods  to 
Newell — they  having  been  taken  out  of  his 
hands  by  process  in  the  cause.  After  such 
restoration,  the  said  goods  were  sold  to  Doss, 
and  this  judgment  was  a  full  authority  for  him 
to  purchase  them. 

Vni.  The  price  paid  by  Doss  for  the  goods 
was  near  $2,000  *more  than  their  value,   ["SCO 


k,  S.  366 ;  Hannum  v.  Belctaertown,  19  Pick.  311 ; 
Dorr  V.  Fenoo,  12  Pick.  521 ;  Coleman  v.  State,  28 
Oeo.  78 ;  Brown  v.  State,  28  Geo.  199 ;  Orlnnell  v. 
Phillips,  1  Mass.  530 ;  4  Mass.  391 ;  14  Mass.  245 ; 
Cook  V.  Syptier,  3  Clarke  (Iowa)  484;  State  v. 
Douglass,  7  Clarke  (Iowa)  413 ;  People  v.  Hartung, 
4  Park.  Cr.  (N.  Y.)  256;  Chun  v.  Smith,  5  Hili, 
560:  Green  v.  Bliss,  12  How.  Pr.  428;  Dana  v. 
T«cker,  4  Johns.  487 ;  Smith  ▼.  Cbeetham,  3  Cai. 
56 ;  Brownell  v.  McEwen,  5  Den.  367 ;  4  Bos.  &  P. 
326 ;  People  v.  Columbia  Com.  Pleas,  1  Wend.  297 ; 
Jackson  v.  Dickinson,  15  Johns.  309;  Exp.  Cay- 
kendoU,  6  Cow.  53 ;  State  v.  Freeman,  5  Conn.  348. 

When  a  jury  separate  after  a  case  Is  committed 
to  them,  not  having  agreed  on  a  verdict,  and  after- 
wards return  a  verdict,  neither  the  jurors  nor  the 
officer  to  whose  care  they  were  committed,  can  be 
compelled  to  testify  to  such  separation.  Howard 
▼.  Cobb,  3  Day,  309. 

I*roof8  of  declarations  of  jurors  made  after  ver- 
!ict.  or  of  information  from  them,  cannot  be  re- 
elved  for  the  purpose  of  impeaching  it.  HoUings- 
worth  V.  Dane,  Wall.  C.  C.  147,  171 ;  Holmead  t. 
<'orcoran,  2  Cranch  C.  C.  119;  Straker  v.  Graham, 
4  Mees.  &  W.  721 ;  7  Dowl.  P.  C.  223 ;  1  Horn.  & 
Hurlst.  449;  Burgess  v.  Langley,  1  Mann.  &  Gr. 
722 ;  1  Dowl.  &  L.  21 ;  6  Scott,  N.  R.  518 ;  12  L.  J. 
O.  P.  257 ;  Aylett  v.  Jewell,  2  W.  Bl.  1299 ;  Davis  v. 
Taylor,  2  Chit.  268;  Clark  v.  Stevenson,  2  W.  Bl. 
S03;  Wilson  v.  People,  4  Park.  C.  R.  (N.  Y.)  619; 
People  T.  Barker.  3  Wheel.  Cr.  C.  19:  Taylor  v. 
Everett,  2  How.  Pr.  23 ;  Clum  v.  Smith,  5  Hill. 
.560;  Gale  v.  N.  Y.  Cent.  R.  R.  Co.  53  How.  Pr. 
3S5 ;  13  Hon.  1 ;  76  N.  Y.  694. 
14  li.  ed. 


But  the  court  will  receive  the  affidavit  of  a  party 
who  actually  saw  the  jury  draw  lots  or  commit  any 
other  misconduct,  or  take  the  necessary  steps  for 
that  purpose.  Straker  v.  Graham,  4  Mees.  &  W. 
721 ;  7  Dowl.  Pr.  C.  223 ;  1  Horn.  &  Hurst.  449. 

The  affidavits  of  third  persons  as  to  what  passed 
within  their  knowledge  as  to  the  delivery  of  the 
verdict,  and  the  dissent  at  the  time  of  some  of  the 
jurors,  are  admissible.  Rex  v.  WooUer,  6  Maule  & 
S.  366. 

Affidavits  of  a  juror  as  to  what  took  place  in 
open  court  on  the  delivery  of  their  verdict,  are 
receivable.  Roberts  v.  Hughes.  7  Mees.  &  W.  399 ; 
1  Dowl.  N.  8.  82 ;  Everett  v.  Youells.  1  Nev.  &  Man. 
530 ;  4  B.  &  Ad.  681. 

Also,  to  explain  the  circumstances  under  which 
he  came  into  the  jury  box  on  the  trial  of  cause 
affecting  his  own  interest.  Bailey  t.  Macauley,  13 
Q.  B.  815 ;  14  Jur.  80 ;  19  L.  J.  (J.  B.  73. 

In  Iowa,  the  affidavit  of  a  juror  to  show  the  mis- 
conduct of  the  jury  in  the  manner  of  making  up 
their  verdict,  is  admissible  (Code,  sec.  1810).  Munix 
V.  Malony,  7  Clarke,  81 ;  Ruble  v.  McDonald,  7 
Clarke  (Iowa)  81;  Schauler  t.  Porter.  7  Clarke 
(Iowa)  482. 

Affidavits  of  jurors  are  admissible  to  sustain  their 
verdict,  although  they  are  not  always  regarded  as 
a  very  reliable  species  of  evidence.  Dana  v.  Tucker, 
4  Johns.  487;  Nesmith  v.  Clinton  Fire  Ins.  Co.  8 
Abb.  P.  141 ;  Eastwood  v.  People,  3  Park.  Cr.  25 ; 
Dorr  V.  Fenno,  12  Pick.  521,  525. 

And  to  show  improper  conduct  of  partv  in  ap- 
proaching them.  Reynolds  v.  Champlain  Transpor- 
tation Co.  9  How.  Pr.  7. 
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as  estimated  by  the  complainants,  and  near 
$4,000  more  than  that  estimated  by  the  wit- 
nesses. It  consisted  of  $4,000  equivalent  to 
cash  advanced,  and  the  remainder  in  lands, 
amounting  to  6,485  acres,,  and  worth  much 
more  than  $7,753,  as  testified  by  the  witnesses. 
One  of  the  tracts,  containing  177  acres,  is  esti- 
mated by  Mr.  Thompson,  a  witness  well  quali- 
fied to  judge,  as  worth  $30  per  acre.  Newell, 
in  the  exercise  of  a  sound  discretion,  arising 
from  his  business  connections  with  the  com- 
plainants, and  expressly  devolved  upon  him  by 
their  advice  and  directions,  and  acting  in  con- 
formity with  the  professed  desire  of  the  credit- 
ors contained  in  this  5th  instruction,  declaring 
that  they  wished  ''no  wanton  sacrifice  of 
property  for  the  immediate  payment  of  the  whole 
or  a  portion  of  their  claims,"  could  not  have 
made  a  sale  of  the  goods  more  beneficial  to  all 
the  parties  interested  than  the  one  negotiated 
with  Mr.  Doss. 

IX.  It  is  respectfully  insisted,  that  the  issue 
directed  by  the  court  ''to  determine  whether 
the  sale  of  the  goods  was  or  was  not  fraudulent 
as  to  the  complainants,"  was  defective  and 
immaterial  and,  for  tUs  cause,  improperly 
granted. 

The  verdict  must  conform  to,  and  corre- 
spond with,  the  issue — ^that  is,  find  its  affirma- 
tive or  negative,  and  nothing  else.  If  the  jury 
find  the  former,  viz.:  that  the  sale  was  fraudu- 
lent as  to  the  complainants,  it  would  be  incom- 
petent for  them,  under  this  issue,  to  go 
further,  and  determine  also  which  of  the  de- 
fendants perpetrated  the  fraud,  or  whether 
they  combined  together,  and  were  jointly 
chargeable.  Such  a  finding  codld  not  authorize 
a  decree  setting  aside  the  sale,  nor  in  any  way 
properly  influence  the  conscience  of  the  court. 
Such  a  decree  would  have  to  rest  on  proof  in 
the  cause,  dehors  the  verdict,  that  the  pur- 
chaser was  a  party  to  the  fraud ;  and  whether 
such  proof  existed  or  not,  the  verdict  could  be 
of  no  possible  service  or  utility  to  the  court. 

Hence  the  court  will  reverse  or  disregard  the 
order  directing  the  issue,  and  determine  itself 
the  character  of  the  sale.  Nichol  v.  Vaughan,  2 
Dow  &  Clark,  420;  Townsend  v.  Graves,  3  Paige, 
467 ;  Belknap  v.  Trimble,  3  Paige,  601 ;  Gardi- 
ner V.  Gardiner,  22  Wendell,  520. 

X.  The  verdict,  viz.:  "In  this  case,  we,  the 
jury,  find  the  sale  fraudulent,"  does  not  de- 
termine or  satisfy  the  issue,  and  is  for  this 
cause  void.  It  does  not  find  as  to  whom  the 
sale  was  fraudulent,  and  may  as  reasonably  be 
construed  to  apply  to  the  creiditors  or  to  one  of 
the  defendants  as  to  the  complainants. 

XI.  If  the  verdict  could  be  so  interpreted  as 
to  charge  either  or  both  of  the  defendants  >yith 
fraud  against  the  complainants,  which  we  deem 
impossible,  it  would  be  contrary  to  the  entire 
body  of  evidence  adduced  at  the  trial,  and  is 
void  at  law. 

ZOf]  •Xn.  No  effect  can  be  given  to  the 
verdict  prejudical  to  the  interests  of  Mr.  Doss, 
without  disregarding  or  inverting  what  the  jury 
solemnly  intended  its  effect  to  be,  as  appears  by 
their  affidavit.  An  application  and  construc- 
tion of  a  verdict,  opposed  to  the  intention  and 
moral  sense  of  the  jurors  who  found  it,  cannot 
quiet  the  conscience  of  a  court  of  equity. 

XIII.  The  issue,  as  tried,  does  not  answer 
the  purpose  lor  which  it  was  intended.  In- 
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deed,  it  was  so  framed  that  the  verdict  throws- 
no  light  upon  the  question  for  the  determina- 
tion of  which  it  was  directed.  The  whole- 
matter  is  before  the  court  with  sufficient  pre- 
cision, and  all  the  proofs  to  enable  it  to  come  to* 
a  decision,  without  another  reference  to  a  jury* 
The  court,  under  these  circumstances,  will  de- 
cide the  matter  at  once,  unless  in  its  discretion 
some  new  issue  or  issues  be  deemed  expedient, 
in  order  to  obtain  substantial  justice.  Arm- 
strong v.  Armstrong,  3  M.  &  K.  45;  Blackboum 
y.  Gregson,  1  Bro.  C.  C.  423,  424;  Dan.  Chan. 
1316. 

XIV.  The  court  below  erred  in  setting  aside 
the  decree  of  the  3d  of  August,  1840,  dismissing 
the  cause.  The  decree  was  made  by  consent, 
and  is  not  subject  to  appeal  or  review.  Webb 
V.  Webb,  3  Swanst.  Ch.  658;  French  v.  Shot- 
well,  5  Johns.  Ch.  664;  Atkinson  v.  Manks^  1 
Cowen,  691;  Kane  v.  Whittick,  8  Wend.  219. 

1.  Notwithstanding  the  position  taken  by 
counsel,  viz:  that  the  powers  of  attorney,  by 
the  complainants  and  creditors  appointing 
William  E.  Warren  their  mutual  agent,  the 
agreement  and  expenditures  of  money  by  the 
creditors  in  the  prosecution  of  the  cause,  were- 
sufficient  to  prevent  the  complainants,  without 
the  assent  of  the  creditors,  from  dismissing  the 
bill ;  and  whether  the  suit  be  treated  as  a  cred> 
itor's  suit  or  not,  under  the  authority  of  Will- 
iamson v.  Wilson,  1  Bland.  418;  still  the  com- 
plainants, until  the  final  decree,  retained  abso- 
lute dominion  over  the  suit,  and  might  dismiss^ 
the  bill  at  pleasure.  Handford  y.  Story,  ^ 
Sim.  &  Stu.  196. 

2.  The  complainants,  by  their  several  powers 
of  attorney,  revocations  and  other  instrument* 
under  seal,  emphatically  required  and  obtained 
the  dismissal  of  said  cause,  through  solicitors 
specially  employed  and  instructed  for  that  pur- 
pose, and  for  reasons  fully  declared.  The  de- 
cree of  dismissal  was  a  mere  execution  of  those 
powers.  At  the  moment  of  its  rendition  it  be- 
came a  vested  right  of  the  defendants,  granted 
and  confirmed  by  the  respective  deeds  of  the 
complainants.  A  power  executed  by  decree  is 
no  more  revocable  than  one  executed  by  grant 
or  conveyance  of  land. 

3.  The  decree  was  opened  upon  motion^ 
founded  on  the  application  of  Murray  alone — 
it  was  error  to  open  it  as  to  Tyack.  The- 
•order  could  not  properly  vacate  the  [*SOa 
decree  generally;  besides,  it  was  a  regular  de- 
cree on  the  merits,  and  could  not  be  set  aside 
by  a  motion.  Radley  ▼.  Shaver,  1  Johns.  Ch. 
200. 

4.  Murray,  excepting  by  his  petitions,  does 
not  attempt  to  revoke  his  prior  deeds.  This  is 
no  revocation.  He  prays  the  court  to  restore 
the  suit,  and  to  declare  those  deeds  null  and 
void,  alleging  that  the  same  were  obtained  hy 
fraud  practiced  by  Newell  and  others. 

We  respectfully  insist  that  the  court  oould. 
not,  so  long  as  those  deeds  remained  in  force 
as  executed  powers,  vacate  the  decree  of  dis- 
missal or  restore  the  suit;  and  that  the  deeds 
themselves,  and  the  manner  in  which  they  were« 
obtained  or  executed,  could  not  be  inquired  in- 
to or  pronounced  void  by  the  court,  except  by- 
regular  suit  against  the  parties  charged,  where- 
by  the  alleged  frauds  could  be  put  in  issue,  and 
the  whole  matter  fairly  tried. 

The  petitions  of  Murray  and  Tyack,  and  the> 
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supposed  revocation  of  the  latter,  filed  on  the 
7th  of  January,  1850,  cannot  obviate  any  ob- 
jections to  the  said  order  of  the  previous  term 
vacating  the  decree  of  dismissal. 

6.  The  affidavits  of  Messrs.  McGreal  and 
Andrews,  filed  by  the  defendants  in  opposition 
to  the  said  petitions  of  Murray,  contradict  all 
the  essentia]  statements  therein  contained,  and 
effectually  impeach  their  veracity,  showing 
them  untrue  and  not  entitled  to  credit. 

XV.  The  effect  of  the  solemn  admissions  and 
declarations,  deliberately  made  by  both  of  the 
complainants  in  their  several  letters  and  instru- 
ments under  seal,  before  referred  to  as  evidence 
in  favor  of  the  defendants,  is  not  affected  or 
weakened  by  the  last -mentioned  petitions  of  the 
same  parties  contradicting  and  garbling  these 
•aid  admissions  and  declarations. 

1.  Because  their  said  admissions  and  state- 
ments were  opposed  to  their  interests  as  com- 
plainants; whereas  the  contents  of  their  said 
petitions  tend  to  aid  their  recovery  in  this 
cause,  and  are  justly  liable  to  the  suspicion  of 
having  been  manufactured  in  order  to  accom- 
plish their  own  purposes. 

2.  Because  they  are  disingenuous  and  pre- 
varicating in  their  character,  and  were  mani- 
festly mt^e  under  influence  which  they,  in  their 
former  statement,  pronounced  compulsory,  coer- 
cive and  such  as  they  were  unable  to  resist. 

3.  Because  they  are  not  entitled,  in  law,  to 
any  weight  or  credit,  as  evidence  for  the  com- 
plainants, who  are  estopped  from  denying  or 
averring  anything  in  contradiction  to  what 
they  had  before  solemnly  and  deliberately 
acknowledged.  Sprigg  ▼.  Bank  of  Mount 
Pleasant,  10  Pet.  267;  Lajoye  v.  Priman,  3 
Miss.  529. 

30  3*]  ♦XVI.  By  the  master's  report, 
$4,473.62  were  allowed  Tyack  on  account  of 
capital  paid  in  by  him;  whereas  the  amount  he 
advanced  did  not  ejcceed  $2,200.  Nothing  was 
allowed  Newell  on  account  of  the  $7,000  stand- 
ing to  his  credit  on  the  books  of  William  Tyack 
A  Co.  The  report  further  finds  him  indebted 
to  the  firm  on  account  of  partnership  property 
received  and  not  accounted  for  by  him.  Ex- 
ceptions fil^  by  him  for  these  causes  were 
overruled,  and  in  this  and  in  the  final  decree 
in  this  behalf  there  are,  as  we  conceive,  error 
and  injustice. 

XVII.  The  master  ought  to  have  reported, 
fully  and  correctly,  the  proof  on  which  the 
several  items  contained  in  it  are  found,  and  the 
claims  of  the  alleged  creditors  ascertained  and 
allowed,  as  suggested  in  the  exceptions  taken 
by  Mr.  Doss.  The  items  making  up  the  amount 
found  against  Newell  cannot  be  gathered  from 
the  report.  There  can  be  no  doubt,  however, 
although  it  does  not  definitely  appear,  that 
Newell  was  charged  with  the  $2,000  he  paid  in 
goods  to  Edgar  under  the  authority  of  the 
complainants,  and  in  due  course  of  the  part- 
nership business.  These  errors  affect  the 
final  decree,  and  render  it  fatally  erroneous  and 
unjust.     Williamson  v.  Wilson,  1  Bland,  418. 

XVIII.  The  bill  contains  no  prayer  for  as- 
eertaining  the  names  of  the  creditors  or  the 
amounts  due  them  severally;  It  prays  merely 
that  the  receiver  be  directed  by  the  final  decree 
to  apply  the  property  to  the  payment  of  the 
■aid  copartnership  debts.  This  ia  deemed  an 
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insufficient  basis  for  the  specific  provisions  in 
favor  of  the  alleged  creditors  embraced  in  the 
decree. 

XIX.  The  decree  annuls  the  sale  made  to 
Stephen  W.  Doss,  as  fraudulent  against  the- 
complainants.  But  the  restoration  of  the 
money  and  property  paid  by  him  for  the  goods, 
as  sought  by  his  motion  (P.  R.  324),  is  wholly 
denied.  The  copartners,  by  virtue  of  the  de- 
cree, not  only  keep  the  goods  they  sold  to  Doss,, 
but  keep  also  the  price  or  consideration  they 
received  for  them,  amounting  to  eleven  tiiou- 
sand  seven  hundred  and  fifty-three  dollars  ($1I>- 
753),  without  the  possibility  of  his  obtaining 
the  slightest  compensation  or  re-imbursement 
at  their  hands,  if  the  decree  be  affirmed. 

Relying  upon  the  points  suggested,  the  ap- 
pellants respectfully  ask  for  a  reversal  of  the 
decree  and  a  dismissal  of  the  cause;  or,  instead 
of  Ml  absolute  dismissal,  that  the  cause  may  be 
re8U)red  to  the  same  condition  that  it  was 
placed  in  by  the  procuration  of  the  complain- 
ants themselves,  under  the  decree  of  the  3d  of 
August,  1840,  dismissing  the  same.  If  this  be 
done,  the  appellees  cannot  be  prejudiced,  since 
they  would  retain  the  right  to  bring  suit  by  orig- 
inal bill,  as  they  might  at  first,  to  vacate  their 
powers  of  attorney,  and  the  decree  obtained  in 
execution  *of  them,  on  account  of  the  [*304 
pretended  mistakes  and  frauds  averred  in  their 
petitions  subsequently  filed,  in  order  to  attain, 
their  object  in  a  too  summary  manner. 

The  counsel  for  the  appellee  made  the  fol- 
lowing points : 

1.  So  far  as  the  question  of  fraud  is  con- 
cerned, the  answers  of  both  defendants,  and 
the  depositions  used  on  the  trial,  are  replete^ 
with  the  evidence  of  it.  After  putting  forth 
the  matters  stated  and  admitted  in  the  defend- 
ants' answers,  and  the  exhibits  made  a  part  of 
them,  no  proof  would  have  availed  tl^em,  on 
the  hearing,  to  escape  the  conclusion  of  fraud. 
The  bad  complexion  of  the  whole  transactions 
between  Newell  and  Doss's  agent,  McGreal,  is 
only  equaled  by  the  recklessness  with  which 
they  attempted  to  take  the  property  of  the  firm, 
divert  it  from  its  proper  direction,  and  to  place 
the  proceeds  of  it  beyond  the  reach  of  the  co- 
partners and  creditors.  The  property,  as  co- 
partnership property,  was  in  the  nature  of  trust 
property,  and  the  principles  declared  in  the 
case  of  Wormley  v.  Wormley,  8  Wheat.  422, 
apply  fully  to  this  case. 

2.  The  contracts  between  Newell  and  Mc- 
Greal were  individual  contracts.  It  was  in- 
competent for  them  to  vary  them,  as  evidence, 
or  their  complexion  by  parol  proof,  or  their 
sworn  answers.  They  were  estopped  from  set- 
ting up  the  pretense,  that  they  fairly  intended 
to  create  a  bona  fide  trust  in  favor  of  complain- 
ants. The  complainants  might  have  ]|;)rought 
the  aspect  of  a  trust  over  the  property  to  be 
conveyed  by  McGreal,  had  they  elected  to  take- 
the  lands  agreed  to  be  sold  by  McGreal  to- 
Newell.  The  character  of  the  transactions,  how- 
ever, between  Newell  and  McGreal,  must  be  evi- 
denced by  the  contracts  they  made.  The  same 
rule  would  hold  in  reference  to  the  absolute 
assignment  to  Franklin,  and  the  draft  in  favor 
of  Knight.  Under  the  circumstances,  they  will 
bear  no  other  construction  than  intention,  on 
the  part  of  Newell  and  McGreal,  to  place  the- 
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copartnership    property    beyond    the   reach    of 
complainants  and  the  creditors. 

3.  So  far  as  Newell  was  concerned,  the  pay- 
ment of  his  individual  debt,  of  $1,400,  to  Ed- 
gar, out  of  the  store  of  Stewart,  Newell  &,  Co., 
and  his  offering  to  mortgage  the  whole  of  the 
goods  to  Edgar,  as  security  for  his  individual 
indebtedness,  would  have  been  sufficient  cause 
for  dissolving  the  copartnership. 

4.  Should  the  question  be  raised,  whether 
His  Honor,  the  District  Judge,  erred  in  setting 
aside  the  decree  dismissing  the  bill,  and  in  re- 
instating the  cause,  it  may  be  replied,  that  the 
court  below  had  power  over  the  decree  at  any 
time  during  the  term  at  which  it  was  entered. 
305*]  The  order,  entered  on  the  suggestion  'of 
complainants,  on  motion,  was  a  mere  voluntary 
dismissal  of  the  suit,  under  a  delusion  created 
by  defendants,  without  trial  on  its  merits,  and 
without  the  effect  of  prejudicial  laches.  It 
was  not  in  its  nature  res  ad  judicata,  or  final,  as 
to  the  rights  of  the  parties.  No  enrollment 
had  taken  place,  nor  had  the  minutes  of  the 
court  been  signed  by  the  judge,  at  the  time  he 
vacated  the  order  of  dismissal. 

6.  No  decree  can  be  regarded  in  its  effect  as 
final,  that  has  been  obtained  by  fraud,  prac- 
ticed by  one  of  the  litigating  parties  on  the 
other.  Fraud  will  vitiate  the  judgment  or  de- 
cree of  any  court;  and  the  court  will  set  it 
aside,  and  allow  a  party  to  come  in  at  any  time, 
where  the  subject  matter  has  not  passed  be- 
yond the  reach  or  control  of  the  court.  The 
proper  way  of  applying  to  the  court  is  by  mo- 
tion, where  the  order  sought  to  be  vacated  has 
been  obtained  on  motion. 

6.  It  was  entirely  evident,  in  this  case,  at 
the  time  of  the  order  dismissing  the  bill,  that 
the  complainants  had  been  imposed  upon,  or 
that  they  were  in  collusion  with  the  defendants. 
In  either  case,  it  was  proper  for  the  court  to 
vacate  its  order,  and  re-instate  the  cause  the 
moment  the  complainants  requested  it. 

7.  Should  it  be  urged,  that  the  complainants 
and  defendants  were  in  collusion  on  the  appli- 
cation to  dismiss  the  bill,  it  may  be  answered, 
that  it  matters  not  as  to  the  extent  of  collusion 
or  degree  of  turpitude,  between  parties  in  pari 
delicto,  where  one  comes  in  and  asks  the  court 
to  take  jurisdiction  for  the  protection  of  cred- 
itors or  innocent  persons.  In  such  case,  it  has 
been  well  said,  'The  fraudulent  party  is  not 
entitled  to  a  standing  in  court  on  his  own  ac- 
count, but  to  subserve  the  purposes  of  justice 
towards  those  he  has  attempted  to  injure." 

8.  The  best  reason,  perhaps,  for  setting  aside 
the  decree  dismissing  the  bill  is,  that  tUe  judge 
erred  in  listening  to  the  application  and  grant- 
ing the  order  to  dismiss  it.  At  the  time  of  the 
application  it  had  been  fully  shown  by  the  bill, 
answers,  affidavits  and  depositions  taken,  what 
the  character  of  the  transactions  were  between 
Newell  and  McGreal.  In  addition  to  this,  the 
complainants  had  asked,  in  the  bill,  that  the 
property  of  the  firm  might  be  given  to  the 
creditors.  They  had  asked  for  the  appoint- 
ment of  a  receiver,  and  prayed  that  the  proper- 
ty might  be  delivered  over  to  him.  They  had 
executed  an  assignment  on  their  part  to  the  re- 
ceiver, that  he  might  the  better  collect  the  as- 
sets. The  creditors  had  paid  a  considoration 
for  the  protection  of  their  interests  through 
this  suit.  It  was  too  late,  therefore,  for  the 
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9.  What  the  complainants  had  done  wms 
equivalent  to  the  execution  of  a  power  of  at- 
torney, coupled  with  an  interest;  *and  [*SOS 
had  all  the  effect  of  a  contract  or  d^d,  with  a 
trust  ingrafted  on  the  instrument.  It  was  not 
revocable  even  by  the  death  of  the  party.  The 
trust  had  been  created;  the  trust  fund  had 
been  placed  in  the  hands  of  the  receiver  under 
the  order  of  the  court;  and  no  imposition  on 
the  complainants,  nor  collusion  on  their  part, 
should  have  been  permitted  by  the  court  to 
work  a  devastavit  on  the  property  placed  in  the 
custody  of  the  court  for  the  benefit  of  the  cred- 
itors. The  doctrine  implied  in  the  language  of 
the  court,  in  the  case  of  Williamson  v.  Wilson, 
1  Bland.  418,  well  applies  to  this  case. 

In  aid  of  this  would  also  come  the  rule, 
"That  a  naked  license  is  not  revocable  where 
it  has  been  once  acted  on,  or  where  an  encour- 
agement to  spend  money  has  been  given,  and 
the  expenditure  has  taken  place." 

Even  in  an  action  at  law,  where  one  man 
says  to  another,  "Bring  the  suit  in  my  name; 
let  the  property  recovered  be  applied  to  the  dis- 
charge of  my  indebtedness  to  you,"  has  always 
been  htrld  to  operate  as  an  equitable  assl^- 
ment,  not  revocable.  Canfield  v.  Hunger,  12 
Johns.  346.  The  creditor  has  also,  in  such 
case,  the  right  to  continue  the  name  of  the  as- 
signor as  a  party  to  the  suit,  notwithstanding 
the  nominal  plaintiff  should  attempt  to  coun- 
termand the  license. 

10.  In  general,  persons  not  parties  to  a  suit 
in  equity,  cannot  come  in  and  ask  for  relief 
or  protection.  There  are  exceptions,  however, 
to  this  rule.  Creditors  are  quasi  parties  to  a 
suit  brought  for  the  dissolution  of  a  copartner- 
ship, an  accounting,  and  the  distribution  of 
the  partnership  property.  They  are  entitled 
to  come  in  under  the  decree  for  distribution, 
and  prove  up  their  demands  before  the  master; 
and  they  thus  become  incidentally  the  objects 
of  protection  by  the  court.  In  the  case  of  a 
creditor's  bill  suit,  it  is  not  necessary  that  all 
the  creditors  should  be  made  parties  complain- 
ants. It  is  sufficient  that  one  creditor  files  the 
bill,  with  the  suggestion  that  others  who  vol- 
untarily come  in  and  share  the  expenses,  may 
participate  of  the  proceeds  on  distribution.  AH 
the  creditors,  thus  contributing,  are  entitled  to 
equal  favor,  and  it  would  not  be  insisted  that 
collusion,  between  the  complainant  and  defend- 
ants on  the  record,  would  be  allowed  by  the 
court  to  work  a  defeat  of  the  objects  of  the  bill, 
by  hastily  dismissing  the  cause. 

11.  The  bill  in  this  case  sets  forth  the  names 
of  the  creditors  prayed  to  be  made  the  benefi- 
ciaries, and  the  respective  amounts  due  each. 
The  answer  of  the  defendant,  Newell,  admit- 
ted them  as  stated  in  the  bill.  It  is  instated, 
that  this  alone  gave  the  demands  of  the  credit- 
ors the  effect  of  a  judgment  and  lien  on  the  as- 
sets in  the  hands  of  the  receiver,  the  same  as 
on  a  decree  for  an  accounting,  and  the  report 
of  a  master  as  to  amounts  due  *credit-  [*S07 
ors.  in  a  case  where  they  had  not  been  in  form 
made  parties  to  the  suit.  In  such  case,  After 
decree  for  accounting,  and  the  establishment  of 
the  demands  of  creditors  on  reference  to  a  mas- 
ter, the  suit  cannot  be  dismissed  by  the  consent 
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of  complainants  and  defendants.  Lashley  v. 
Hogg,  11  Vesey,  Jr.  602.  What  the  creditors 
were  entitled  to  by  way  of  decree,  as  shown  by 
the  bill  and  answer,  it  is  urged,  could  not  be 
defeated  by  the  fraud  or  collusion  of  the  par- 
ties named  as  complainants  and  defendants  on 
the  record. 

12.  There  is  a  large  class  of  suits  in  equity 
where  the  power  of  the  court  must  of  necessity 
extend  far  beyond  the  immediate  parties  named 
ms  complainants  and  defendants.  Of  this  class, 
are  the  hill  for  dissolution  and  accounting — 
the  creditor's  bill;  bills  against  insolvent  cor- 
porations, and  others,  where  the  proceedings 
are  attended  with  the  distribution  of  assets 
that  have  assumed  the  aspect  and  nature  of 
trust  property.  The  parties  named  in  such 
suits  as  complainants,  are  considered  as  the 
representatives  of  all  the  interests  that  may  be 
beneficially  affected  by  the  decree.  After  they 
have  brought  the  matters  into  court,  and  in- 
voked its  aid  and  power,  it  would  be  too  late 
to  withdraw  the  subject  matter  of  litigation 
from  the  court.  Were  it  otherwise,  there 
would  often  be  no  remedy,  from  the  impossibil- 
ity to  make  parties.  The  most  a  court  of  equity 
eould  possibly  do,  under  a  sound  discretion, 
would  he,  to  allow  a  complainant,  acting  in 
bad  faith,  to  retire  from  the  suit  on  terms,  in 
the  mean  time  retaining  the  fund,  and  allowing 
others  to  come  in,  whose  fidelity  could  be  bet- 
ter depended  upon,  in  carrying  the  trust  prop- 
erty to  a  fair  distribution. 

13.  Copartnership  property  (more  especially 
in  cases  of  insolvency )  is  strictly  regarded  as 
trust  property,  and  the  creditors  of  the  copart- 
nership, the  cestuis  que  trust,  or  beneficiaries; 
and  this,  independent  of  any  instrument  or 
agreement  making  an  assignment,  or  declaring 
the  trust ;  hence  the  uniform  practice  of  courts 
of  equity  in  extending  protection  to  their  in- 
terests. 

14.  In  the  case  at  bar,  it  will  l«s  seen  that  the 
copartnership  properiy  had  been  placed,  and 
tied  up,  on  the  application  of  complainants,  for 
more  than  one  year,  in  the  hands  of  the  re- 
ceiver, in  a  condition  that  made  it  invulnerable 
to  the  creditors,  except  through  distribution 
by  the  court.  It  was  in  the  custody  of  the  law, 
and  could  not  be  levied  on.  The  remedy  of 
the  creditors  against  the  property  was  suspend- 
ed. The  dismissal  of  the  bill  and  delivery  of 
the  copartnership  property  to  Doss,  would  have 
given  the  effect  of  having  used  the  court  to 
delay  the  creditors,  and  then,  of  prostituting 
its  powers  to  defeat  them.  It  is  believed  that 
courts  of  equity  have  power  to  exempt  them- 
selves from  being  used  as  instruments  for  such 
purposes. 

SO 8*]  *15.  It  may  be  said,  perhaps,  that 
the  case  at  bar  is  sui  generis;  that  there  is  no 
precedent,  in  all  respects,  applicable  to  the 
questions  involved  in  the  motion  to  dismiss  this 
cause  in  the  court  below.  If  so,  it  is  respect- 
fully submitted  whether  principles,  applicable 
to  the  circumstances  of  this  case,  should  not  be 
declored,  as  well  for  the  benefit  of  courts  of 
original  jurisdiction,  as  for  the  instruction  of 
solicitors  and  counsel  respecting  their  rights, 
duties  and  responsibilities. 

Mr.  Justice  Gricr  delivered  the  opinion  of  the 
/jourt: 

A  short  history  of  the  facts  of  this  case«  ex- 
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tricated  from  the  numerous  allegations  of  the 
pleadings  and  the  mass  of  testimony  con- 
tained in  the  record,  will  better  exhibit  its  mer- 
its than  a  more  formal  abstract  of  the  plead- 
ings and  proofs. 

The  appellees,  who  were  complainants  below, 
entered  into  articles  of  agreement  with  Samuel 
Newell,  one  of  the  respondents  below,  on  the 
25th  of  September,  1847,  in  which  they  en- 
gaged to  form  a  copartnership  under  the  form 
and  style  of  William  Tyack  &  CJo.,  in  New 
York,  and  Stewart,  Newell  &  Co.,  in  Galveston, 
Texas.  "The  nature  of  the  business  to  be 
transacted  by  said  firm  to  be  a  commission, 
general,  and  auction  business.*'  The  parties 
each  to  contribute  towards  the  capital  stock 
the  sum  of  five  thousand  dollars,  within  ninety 
days;  the  capital  to  be  augmented  as  the  busi- 
ness required;  Newell,  ''in  consideration  of  his 
expense  and  labor  in  paving  the  way  for  the 
contemplated  business,  as  well  as  his  influence 
in  the  State  of  Texas,  to  be  entitled  to  one 
fourth  of  the  profits,  and  the  balance  to  be 
equally  divided  between  the  three  partners. 
Tyack  &  Murray  to  take  charge  of  the  busi- 
ness in  New  York,  and  Newell  in  Galveston. 

At  the  time  these  parties  entered  into  this 
contract  of  partnership,  their  several  ability  to 
perform  their  agreement  of  advancing  capital 
and  supporting  the  credit  of  the  firm,  as  shown 
by  the  pleadings  and  evidence,  would  appear 
to  be  as  follows:  Tyack  was  worth,  in  all, 
probably  twenty  thousand  dollars;  Murray  had 
nothing,  and  owed  about  five  thousand  dollars; 
Newell,  while  resident  in  Texas,  "had  become 
interested  in  a  claim  belonging  to  Alexander 
Edgar,  to  a  league  of  land,"  on  which  it  was 
supposed  that  the  City  of  Galveston  was  built. 
He  had  come  to  New  York,  at  this  time,  with  a 
power  of  attorney  for  Edgar,  to  form  a  stock 
company  of  persons,  who  were  to  have  an  in- 
terest in  this  litigated  claim.  He  had  divided 
it  into  one  thousand  shares,  to  be  sold  at  one 
hundred  dollars  each,  payable  in  installments. 
He  was  to  have  half  of  all  the  money  received 
for  the  stock,  over  twenty  thousand  dollars.  A 
few  persons  had  been  persuaded  to  subscribe 
for  some  of  this  stock,  and  *among  [*S09 
others,  Tyack  and  Murray  had  each  agreed  to 
take  a  few  shares;  and  Tyack  was  appointed 
treasurer  of  the  company  under  the  name  of 
"The  Galveston  Land  Company."  Newell's 
property  or  capital  consisted  in  the  anticipated 
profits  of  this  speculation,  and  some  stock  in 
another  company,  called  the  "Wilson  Joint 
Stock  Land  Company." 

The  partners  soon  afterwards  commenced 
business  on  about  four  or  five  thousand  dollars, 
advanced  by  Tyack.  Murray  had  nothing,  and 
Neweirs  stocks  would  produce  nothing  in  the 
market;  those  who  had  before  subscribed  for 
it,  refusing  to  pay,  on  the  plea  or  suspicion 
that  it  was  good  for  nothing,  as  the  citizens  of 
Galveston  had  probably  a  better  title  to  the 
land  than  the  company.  Thus  the  source  from 
which  Neweirs  capital  was  anticipated,  wholly 
failed. 

In  the  mean  time  a  stock  of  goods  was  pur- 
chased for  the  house  in  Texas,  costing  about 
twenty  thousand  dollars,  for  the  payment  of 
which  Newell  had  drawn  bills  on  Tyack  &  Co. 
for  some  seventeen  thousand  dollars,  which 
Tyack  had  accepted,  in  expectation  of  remit- 
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tances  of  cotton  or  other  produce  from  Texas', 
by  Newell,  to  meet  the  bills  at  maturity.  The 
business  expected  to  be  transacted  by  Tyack  & 
Co.  in  New  York,  was  the  disposal  of  these 
consignments  from  the  Texas  house— of  cotton 
and  other  merchandise  purchased  with  the 
funds  of  the  firm  in  Texas. 

In  March,  1848,  the  acceptances  in  New  York 
being  near  maturity,  and  the  consignment  re- 
ceived from  Newell  to  meet  these  large  liabili- 
ties, amounting  only  to  about  eight  hundred 
dollars,  Tyack,  to  avoid  impending  bankrupt- 
cy, if  possible,  called  together  the  creditors  of 
the  firm  and  made  a  statement  of  its  situation. 
In  consideration  of  the  creditors  agreeing  to 
give  further  time  on  the  acceptances  about  to 
mature,  Tyack  &  Murray  executed  a  power  of 
attorney  to  William  E.  Warren,  an  agent  chos- 
en by  the  creditors,  authorizing  him  to  take 
possession  of  the  property  and  effects  of  the 
firm  in  Texas,  and  secure  them  for  the  benefit 
of  the  creditors.  Warren  was  authorized  bj 
the  creditors  to  act  for  them,  and  to  collect, 
secure  or  compromise  their  claims,  in  any  way 
he  thought  best;  with  instructions  to  proceed 
to  Texas,  and  examine  into  the  state  of  the 
firm,  and  if  it  was  found  that  there  was  any 
probable  prospect  that  the  firm  could  eventually 
pay  their  debts,  to  make  any  reasonable  ar- 
rangement for  that  purpose,  and  suffer  Newell 
to  continue  the  buamess:  <m  the  contrary,  if 
Newell  could  hold  out  no  such  prospect,  or  if 
he  was  found  to  be  wasting  the  goods  of  the 
firm,  and  appropriating  them  to  any  other  pur- 
pose than  tne  regular  mercantile  business  of 
the  firm,  the  agent  was  instructed  to  get  pos- 
session, by  all  legal  means,  of  the  partnership 
310*]  assets,  *and  hold  them  or  dispose  of 
them  in  the  best  manner  for  the  interests  of 
the  creditors  and  all  concerned. 

In  pursuance  of  this  authority,  Warren  pro- 
ceeded to  Galveston.  He  there  found  the  as- 
sets in  Neweirs  possession  insufficient  to  pay 
the  debts,  and  that  the  firm  was  hopelessly  in- 
solvent; and  moreover,  that  Newell  had  appro- 
priated a  portion  of  the  assets  of  the  firm  to 
the  payment  of  his  personal  debts,  incurred  in 
his  land  stock  speculations,  and  was  unwilling 
to  comply  with  any  reasonable  terms  of  com- 
promise, to  secure  the  creditors  or  save  his 
partner,  Tyack,  from  insolvency  and  ruin. 

Warren  then  instituted  proceedings  in  the 
State  Court  on  behalf  of  Tyack  and  the  credit- 
ors, and  obtained  an  injunction  and  a  writ  of 
seizure  against  Newell,  on  which  the  sheriff 
took  possession  of  the  property  of  the  firm.  On 
the  lOth  of  July,  1848,  on  motion  of  Newell's 
counsel,  the  court,  for  some  reason,  set  aside 
the  injunction  and  writ  of  seizure.  The  coun- 
sel for  Tyack  and  the  creditors,  immediately 
discontinued  thdr  proceedings  in  the  State 
Court,  and  commenced  proceedings  in  the  Dis- 
trict Court  of  the  United  SUtes.  While  the 
bill  for  that  purpose  was  being  prepared,  and 
application  being  made  for  an  injunction  and 
the  appointment  of  a  receiver,  Newell  and  one 
Peter  McGreal  proceeded  in  hot  haste  from  the 
court  house,  got  possession  of  the  ^oods  from 
the  sheriff,  and  had  the  following  instrument 
of  writing  executed : 

"Received,  Galveston,  July  10,  from  8.  W. 
Doss,  of  Brazoria,  the  following  amoimts: 
4S4 


$2,000,  in  good  notes,  mortgages,  liens,  smd 
judgments,  and  $7,753  in  lands,  full  payment 
of  the  stock  of  goods,  wares  and  merchazMiise 
now  in  our  store  in  Galveston. 

Stewart  Newell. 

Recap. — Cash,  $2,000;     Notes,      $2,000; 

Lands,  $7,763--Total,  $11,763. 

In  presence  of  John  Warrin,  Isaac  D. 
Knight.'' 

No  notes,  judgments  or  liens,  were  in  fact 
assigned  by  McGreal  to  Newell,  nor  any  con- 
veyances of  land  made;  but  McGreal  gave  his 
written  promise  to  assign  and  convey  securities 
and  lands  to  that  amount  within  thirty  days. 
The  production  of  the  $2,000  cash  was  also 
dispensed  with,  as  the  parties  appear  to  have 
been  in  too  great  haste  to  be  particular.  The 
answer  of  Newell  attempts  to  account  for  the 
cash  as  follows: 

''This  defendant  states,  that  the  said  first 
payment  in  cash  of  $2,000,  mentioned  in  said 
receipt,  was  secured  and  made  to  this  defend- 
ant by  Peter  McGreal,  Esq.,  the  agent  of  said 
Doss;  that  a  portion  of  said  sum  of  $2,000,  to 
wit:  about  $1,200,  was  paid  by  the  said  Me- 
Greal,  agent  as  aforesaid,  to  Benjamin  C. 
*Franklin,  Joseph  A.  Swett,  and  John  [*S11 
B.  Jones,  in  pursuance  of,  and  in  accordance 
with,  an  order  given  by  this  defendant  to  said 
McGreal  for  tluit  purpose;   that  $42.50  were 

gaid  upon  the  order  of  this  defendant  to  J.  A. 
auters  for  rent  of  said  store,  due  by  said  firm ; 
and  the  balance,  to  wit:  about  $750,  was  di- 
rected by  this  defendant  to  be  paid  over  or 
secured  to  Isaac  D.  Knight,  to  be  by  him  held 
to  the  use  of  the  firm  of  S.  N.  &  Co.,  to  be 
paid  over  for  the  sud  use  upon  the  order  of 
this  defendant,  in  like  manner  as  the  said  book 
debts  and  other  choses  in  action  assigned  to 
said  Franklin,  as  above  mentioned." 

What  right  Franklin,  Swett,  and  Jones  had, 
to  receive  this  money,  or  how  or  why  it  wa# 
paid  to  them  (if  it  was  paid),  or  how  Knight, 
the  brother-in-law  of  Newell,  became  a  trustee 
for  the  creditors  of  the  firm,  the  answer  does 
not  disclose. 

McGreal  appears  also  to  have  treated  Newell 
with  the  same  unbounded  confidence  whieh 
Newell  had  reposed  in  him.  He  took  the  goods 
on  trust,  as  to  quantity  and  quality;  required 
no  invoice  or  schedule,  being  content  with  one 
which  the  sheriff  had  made;  and  immediately 
commenced  to  pack  them  up  and  seek  for  as- 
sistance and  means  for  carrying  them  off.  The 
transaction  commenced  after  twelve  o'clock  in 
the  day,  and  by  twelve  o'clock  at  night,  a  large 
portion  of  the  goods  were  put  on  board  the 
sloop  Alamo,  which  set  sail  before  morning. 
In  tne  mean  time  the  bill  in  this  case  had  been 
filed,  and  a  receiver  appointed,  who,  on  the 
following  day  (Hth  July),  was  enabled,  by 
means  of  a  writ  of  assistance,  to  arrest  the 
sloop  and  get  possession  of  the  goods. 

It  is  unnecessary  to  enumerate  all  the 
charges  of  the  bill,  and  the  answers  thereto,  as 
it  is  amply  sufficient  for  the  purposes  of  the  de- 
cision in  this  case,  that  the  facts  we  have  sd- 
ready  stated  were  either  admitted  by  the  an- 
swers, or  undeniably  proved. 

The  plaintiff  in  error,  Stephen  W.  Doss,  who 
claims  to  be  the  owner  of  the  soods,  thus  ml- 
\egtd  to  have  been  purchased   oy  Peter   Me- 
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Greal,  was  made  a  party  to  the  suit.  Both  he 
and  Newell  deny,  in  their  answer,  all  fraud  in 
the  transaction,  and  Doss  avers,  ''that  the  said 
transaction  was  made  in  the  regular  mode  of 
conducting  such  business,  and  at  a  time  when 
there  was  no  lawful  restraint  existing  to  pre- 
vent the  sale  and  delivery  of  the  goods." 

On  this  case  the  court  below,  at  the  March 
Term,  1850,  rendered  a  decree  for  the  com- 
plainants, dissolving  the  partnership,  setting 
aside  the  sale  to  MdGreal,  or  Doss,  as  fraudu- 
lent, and  ordering  the  receiver  to  pay  over  the 
proceeds  of  the  goods  (which  had  been  pre- 
viously sold  by  order  of  the  court),  to  the 
creditors  of  the  firm. 

SI 2*]  *But,  in  order  rightly  to  apprehend 
the  points  relied  on  by  the  counsel  for  ap- 
pellants, in  claiming  a  reversal  of  the  decree,  it 
will  be  necessary  to  state  some  of  the  inter- 
mediate proceedings  in  the  case,  as  exhibited 
by  the  record.  During  the  pendency  of  the 
suit,  Newell  and  McGreal  had  gone  to  New 
York,  and  persuaded  Tyack  &  Murray  to  re- 
voke the  power  of  attorney  given  to  Warren, 
and  to  execute  one  to  the  respondents'  counsel, 
authorizing  them  to  dismiss  the  bill ;  and  a  mo- 
tion was  made  by  them,  for  this  purpose,  in 
August,  1848.  This  motion  was  resisted,  on 
the  ground  that  the  firm  was  wholly  insolvent; 
that  the  power  to  Warren  was  given  on  a  con- 
tract with  the  creditors,  and  for  a  valuable 
consideration,  and  was,  therefore,  irrevocable; 
as  it  would  be  a  fraud  in  Tyack  to  dismiss  the 
proceedings,  for  the  benefit  of  the  creditors, 
after  the  great  trouble  and  expense  incurred  by 
them  for  the  purpose  of  protecting  Tyack  from 
min.  Notwithstanding  these  objections,  the 
court  ordered  the  suit  to  be  dismissed;  but, 
some  days  after,  at  the  same  term,  vacated  and 
set  aside  this  order  or  decree,  on  proof,  that 
the  revocation  of  the  power  to  Warren,  and  the 
order  given  to  discontinue  or  dismiss  the  pro- 
ceedings, were  obtained  from  the  complainants 
by  gross  misrepresentation  and  fraud.  After- 
wards, an  issue  was  ordered,  on  prayer  of  re- 
)ipondents'  counsel,  to  try  the  question  of  fraud. 
This  issue  was  tried  before  a  jury,  who  ren- 
dered a  verdict  that  "the  sale  was  fraudulent." 
Whereupon,  the  respondents  moved  for  a  new 
trial,  on  the  groimd  that  the  verdict  was  given 
''under  a  misconstruction  and  misunderstand- 
ing of  the  charge  of  the  court.''  This  motion 
was  founded  on  an  affidavit  of  some  of  the  ju- 
rors that,  "on  their  retirement,  they  did  not 
inquire  into  the  right  and  power  of  Doss  to 
purchase,  nor  of  the  question  of  fraud  on  Doss's 
part,  but  only  into  the  right  and  power  of 
Newell  to  make  the  sale." 

We  are  now  prepared  to  examine  the  points 
relied  upon  for  the  reversal  of  this  decree. 

They  are,  1st.  That  the  court  had  no  power 
to  set  aside  the  order  or  decree,  dismissing  the 
bill,  unless,  on  a  new  and  original  bill,  filed 
for  the  purpose.  2d.  That,  on  this  certificate 
of  the  jury,  the  court  should  have  granted  a 
new  trial  on  the  question  of  fraud. 

1.  As  regards  the  first  point,  we  perceive  no 
error  in  the  action  of  the  court,  except  in  their 
first  order  dismissing  the  suit.  It  did  not  re- 
quire an  original  bill,  to  authorize  the  court  to 
vacate  an  order  or  decree,  at  the  same  term  in 
which  it  waa  Biade»  on  discovering  that  they 
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have  committed  an  error,  or  that  the  consent 
of  the  complainants  to  such  dismissal  was  ob- 
tained by  the  fraud  of  the  respondents,  or  their 
agents.  In  fact,  under  *8uch  circum-  [*S18 
sUinces,  it  cannot  be  said  that  the  act  was  done 
by  the  consent  or  will  of  the  complainants,  at 
all.  The  court,  in  vacating  the  decree,  were 
correcting  an  error  both  of  fact  and  of  law; 
and,  during  the  term  at  which  it  was  rendered, 
they  had  full  power  to  amend,  correct  or  vacate 
it,  for  either  of  these  reasons. 

2.  The  second  point  is  equally  without  foun- 
dation. It  is  true,  that  the  answers  of  the  re- 
spondents denied  fraud  in  the  abstract,  but 
they  admitted  all  the  facts  and  circumstances 
necessary  to  constitute  it  in  the  concrete.  The 
general  denial  of  the  answer,  only  showed  that 
the  definition  of  fraud  was  much  narrower,  in 
the  estimation  of  the  respondents,  than  in  that 
of  courts  of  law  and  equity.  In  this  case,  a 
verdict  was  wholly  unnecessary,  to  inform  the 
conscience  of  the  Chancellor;  and,  the  verdict 
being  perfectly  correct,  the  court  very  properly 
refused  to  set  it  aside,  on  any  representation 
from  jurors  thus  obtained. 

Any  argument  to  vindicate  the  correctness  of 
the  verdict  and  the  decree  of  the  court  below, 
after  the  exhibition  of  the  merits  of  this  case, 
which  we  have  given,  would  be  entirely  super- 
fluous. 

The  decree  of  the  District  Court  of  Texas  is 
therefore  affirmed. 

OBDEB. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  District  Court  of 
the  United  States  for  the  District  of  Texas, 
and  was  argued  by  counsel;  on  consideration 
whereof,  it  is  now  here  ordered,  adjudged  and 
decreed  by  this  court,  that  the  decree  of  the 
said  District  Court  in  this  cause  be»  and  the 
same  is  hereby  affirmed  with  costs. 


JOHN  PERKINS,  Appellant, 

V. 

EDWARD  P.  FOURNIQUET  and  Harriet,  his 
Wife,  and  Martin  Ewing  and  Anne  his  Wife. 

Releases  construed. 

Releases  grlven  by  the  complainants,  in  the  pres- 
ent case,  decided  to  cover  the  matters  in  contro- 
versy, and,  therefore,  to  put  an  end  to  all  claim  by 
them  ;  Inasmuch  as  there  Is  no  proof  that  they  were 
obtained  by  fraud  or  circumvention. 

THIS  was  an  appeal  from  the  Circuit  Court 
of  the  United  States  for  the  Southern  Dis- 
trict of  Mississippi. 

The  case,  in  some  of  its  branches,  had  been 
before  the  court  three  times  before.  A  motion 
to  dismiss  a  case  between  the  *8ame  [*314 
parties,  at  January  Term,  1848,  is  reported  in 
6  Howard,  206.  It  came  up  again  at  January 
Term,  1849,  and  is  reported  in  7  Howard,  160. 
Again,  at  December  Term,  1851,  a  dispute, 
growing  out  of  the  same  matters,  was  before 
this  court,  and  the  judgment  of  the  court  be- 
low affirmed  by  a  divided  court.  Consequent- 
ly, it  was  not  reported ;  but  the  mandate,  which 
was  issued  therein,  gave  rise  to  a  difficulty, 
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which  will  be  the  subject  of  the  succeeding 
case  in  this  volume.  Ewing  and  wife  were 
parties,  together  with  Fourniquet  and  wife,  to 
the  present  suit,  but  the  controversy  cannot  be 
distinctly  understood,  without  a  reference  to 
the  case  in  7  Howard,  160.  The  family  con- 
nection of  the  parties  is  there  explained. 

The  present  claim  of  Fourniquet  and  wife, 
and  Ewing  and  wife,  against  Perkins,  was 
founded  on  the  alleged  rights  of  the  marital 
community  of  Mrs.  Perkins  (the  mother  of 
Harriet  and  Anne)  with  Mr.  Perkins,  accord- 
ing to  the  laws  of  Louisiana. 

The  bill  alleges  the  marriage  was  consum- 
mated in  Louisiana,  where  both  the  widow  By- 
num  and  the  defendant  Perkins  were  then  sit- 
izens;  and  that  the  defendant  always  retained 
his  legal  and  political  domicil  in  Louisiana; 
though  some  time  after  the  marriage,  for  the 
ostensible  purpose  of  health,  established  a 
family  residence  near  Natchez,  in  the  State  of 
Mississippi.  The  bill  charges,  that  defendant, 
during  the  marriage,  expended  of  community 
funds,  in  the  State  of  Mississippi,  in  per- 
manent investments  of  real  estate,  an  amount 
of  about  $39,600,  which  remained  in  kind  at 
the  dissolution  of  the  marriage  by  the  death 
of  his  wife  in  1824,  but  which  he  has  since 
sold  and  disposed  of  to  his  own  use.  That  de- 
fendant had  no  revenues  or  resources  in  Mis- 
sissippi from  which  these  investments  were 
made;  but  it  was  all  derived  from  the  revenues 
of  his  and  his  wife's  property  and  cotton  es- 
tates in  Louisiana,  and  were  partnership  funds, 
in  which  complainants,  as  heirs  of  their 
mother's  conununity,  had  rights  of  partner- 
ship, and  now  have  right  to  hold  defendant 
to  account  therefor.  They  charge,  that  if  de- 
fendant intended  and  expected  to  get  an  ad- 
vantage to  himself,  by  investing  the  communi- 
ty funds  in  the  State  of  Mississippi,  rather 
than  in  Louisiana,  then  it  was  a  fraud  on  his 
part,  for  which  he  is  liable;  or,  if  intended  in 
good  faith,  yet  such  investment  charged  de- 
fendant with  a  trust,  for  which  they  pray  he 
may  be  held  responsible.  But  complainants 
aver,  that  as  defendant  has  heretofore  kept 
back  and  concealed  from  settlement  this  in- 
vestment, and  never  accounted  for  the  same,  but 
in  settlement  with  them  obtained  their  re- 
ceipts and  release  in  full,  in  which  this  matter 
was  not  included,  that  said  releases,  so  far  aa 
315*]  they  may  be  invoked  to  *bar  this  claim, 
were  obtained  by  fraud  and  circumvention. 
And  they  declare  the  matters  of  this  bill  were 
kept  back  by  defendant,  and  never  accounted 
for.  And  they  call  on  defendant  to  produce 
the  account  and  items  rendered  by  him  when 
he  obtained  these  releases,  and  show  for  what 
they  were  given. 

They  aver,  too,  that  Harriet's  release  was 
given  while  she  was  yet  a  minor. 

They  pray  for  an  account  of  proceeds,  or 
amount  of  said  investment,  with  eight  per 
cent,  interest,  and  for  general  relief. 

Answer. 

Defendant,  in  his  answer,  admits  the  mar- 
riage in  Louisiana,  admits  the  parties,  and  ad- 
mite  substantially  the  investments  made  in  the 
State  of  Mississippi.  But  qualifying  and  ex- 
plaining, says:  That  same  year  of  the  mar- 
riage he  and  his  wife  removed  to  the  State  of 
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Mississippi,  and  continued  their  domicil  there 
during  all  the  time  of  their  married  life,  wliich 
terminated  by  the  death  of  his  wife  on  the  12th 
August,  1824.  That  this  i-emoval  was  in  pur- 
suance of  an  understanding  had  been  bet^ween 
them  before  marriage  with  a  view  to  health, 
and  facilities  of  educating  the  children.  Ad- 
mits he  retained  some  political  rights  in 
Louisiana  after  his  removal  till  8th  of  June, 
1821;  but  says  his  civil  domicil  was  changed 
as  aforesaid,  and  on  this  allegation  predicates 
his  first  and  principal  ground  of  defense,  viz.: 
that  by  reason  of  this  domicil  '^respondent  has 
always  acted  under  the  belief  that  there  vras 
no  community  of  acquets  and  gains  of  proper- 
ty, lying  in  Louisiana,  between  respondent  and 
his  said  wife  under  the  laws  of  Louisiana.'' 

As  the  second  ground  of  defense,  he  submits 
also,  that  if,  as  alleged  in  said  bill,  the  domicil 
was  not  changed,  yet,  as  head  of  the  commonly, 
he  was  entitled  to  the  absolute  disposal  of  the 
acquets  and  gains,  without  accountability  to  his 
wife,  or  her  legal  representatives. 

As  a  third  ground  of  defense,  denies  that  the 
investmente  in  Mississippi  were  made  'with 
money  to  which  his  wife  had  any  legal  or  equi- 
table title  whatever.  And  denies  they  \eere 
made  to  gain  any  unjust  advantage  over  his 
wife  or  her  heirs. 

Fourth  point  of  defense  is  matter  in  abate- 
ment, in  which  defendant  assumes,  that  if  lia- 
ble to  the  demand  made  in  said  bill,  it  is  only 
to  an  administrator  of  his  wife's  estate,  and 
not  to  the  complainante. 

Fifth  ground  of  defense  is,  that  he  has  ob- 
tained the  releases  of  complainants  for  all 
claims  on  account  of  the  estate  of  their  father 
and  mother,  and  relies  upon  them  as  if  form- 
ally pleaded  in  bar,  denying  they  were  obtained 
by  fraud  or  concealment. 

*  Sixth  groimd  of  defense  submite  [*S1S 
that  if  said  investmente  were  made  vnth 
money  in  which  his  wife  had  an  interest^  yet 
that  defendant  is  entitled  to  the  property,  as 
tenant  by  courtesy  during  his  natural  life ;  and 
he  interposes  this  right  as  if  pleaded  in  bar. 

tJpon  the  final  hearing,  the  Circuit  Court 
passed  the  following  decree: 

In  Chancery.     Final  Decree. 

The  report  of  William  H.  Brown,  Master  fa 
Chancery,  made  in  the  above -stated  case,  and 
filed  herein  on  the  3d  day  of  April,  A.  D.  1850, 
having  been  confirmed  on  a  former  day  of  this 
term ;  and  the  report  of  said  Master  made  here- 
in and  filed  on  the  first  day  of  October,  A«  D. 
1850,  having  also  been  confirmed  on  a  form^ 
day  of  this  term,  except  as  to  the  said  sum  of 
five  hundred  dollars  therein  stated  as  having 
been  paid  by  defendant  subsequent  to  the 
death  of  Mrs.  Perkins,  wife  of  said  defendant: 
It  is  now  thereupon  further  ordered,  adjudged 
and  decreed,  that  the  said  complainants,  the 
said  Harriet  J.  Fourniquet,  together  with  the 
said  Edward  P.  Fourniquet,  in  right  of-  his 
said  wife,  but  to  her  sole  and  separate  use;  and 
the  said  Ann  S.  Ewing,  together  with  the  said 
Martin  W.  Ewing,  in  right  of  his  said  wife, 
but  to  her  sole  and  separate  use,  do  have  and 
recover  of  the  said  defendant,  John  Perkins, 
the  amount  stated  in  said  first-named  report, 
to  wit:  the  sum  of  sixteen  thousand  nine  hun- 
dred  and  sixty-eight   dollars   and   seven ty-six 
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cents  ($16,968.76),  to  be  paid  to  the  said  com- 
plainants by  the  said  defendant  within  thirty 
days  hereafter,  together  with  interest  thereon 
at  the  rate  of  eight  per  cent,  per  annum,  from 
the  first  day  of  April,  1850,  or  in  default 
thereof  that  said  complainants  have  execution 
therefor.  It  is  further  ordered,  adjudged  and 
decreed,  that  said  complainants  do  recover  of 
tlie  defendant  all  their  costs  hereby  in  this  suit 
incurred  and  herein  taxed. 

November  20,  1850.  S.  J.  Gholson. 

From  this  decree  Perkins  appealed  to  this 
court. 

It  was  argued  by  Messrs.  Johnson  and  Soule 
for  the  appellant,  and  Mr.  Henderson  for  the 
appellees. 

It  is  not  necessary  to  state  the  points  and  ar- 
guments of  the  counsel  relative  to  the  com- 
munity of  acquets  and  gains  under  the  law  of 
Louisiana,  and  how  far  that  law  would  reach 
investments  in  Mississippi;  but  as  the  decision 
of  the  court  turned  entirely  upon  the  validity 
of  the  releases  (one  of  which  is  inserted  in  7 
Howard,  and  both  in  the  present  opinion),  the 
notice  of  the  argument  will  be  confined  entire- 
ly to  that  subject. 

SI 7*]  *The  counsel  for  the  appellant  con- 
sidered the  releases  in  the  following  point  of 
view: 

The  bill  charges  that  these  releases  were  ob- 
tained by  concealment,  fraud,  etc.  The  an- 
swer denies  the  charge  in  the  most  positive 
terms,  and  not  a  shadow  of  proof  has  been 
given  of  its  truth. 

The  releases  themselves  are  as  full  and 
thorough  acquittances  of  all  responsibility  on 
the  part  of  the  respondent,  as  could  have  been 
drafted,  as  will  be  seen  by  reference  thereto. 

To  the  release  of  E.  P.  Fourniquet  and  wife 
to  J.  Perkins,  dated  Natchez,  May  27,  1834. 

To  the  release  from  M.  W.  Ewing  and  wife, 
dated  April  11,  1828. 

To  the  release  of  Benjamin  S.  and  Mary  C. 
Bynum  (heirs,  but  not  parties  to  this  suit), 
April   10,   1829. 

Act  of  corP-mation  by  Mary  C.  and  Thomas 
P.  Eskridge,  dated  April  9,  1832. 

For  what  were  these  releases  made?  Surely 
not  to  cover  the  land  and  slaves  in  Louisiana  of 
the  deceased  parents  of  the  releasors,  because 
there  had  been  previously  (in  1827)  a  judicial 
partition  and  distribution  of  their  patrimonial 
estate,  which  had  been  homologated,  and  had 
all  the  force  of  "the  thing  adjudged;"  and 
Perkins  had  been  fully  discharged  before  any 
of  these  releases  were  executed.  Then,  these 
releases  must  have  been  wholly  supererogatory 
in  reference  to  the  land  and  slaves  in  Louisiana ; 
and  the- question  arises;  what  could  they  have 
been  designed  to  cover  and  include,  unless  it 
were  such  personal  effects  as  may  have  re- 
mained, after  all  the  debts  and  expenses  of  the 
marriage  and  the  education  and  maintenance  of 
the  Bynum  heirs  had  been  defrayed. 

As  to  the  validity  and  effect  of  these  re- 
leases, one  of  them  has  been  attested  and  ad- 
judicated, not  only  in  the  Ninth  Judicial  Dis- 
trict of  Louisiana,  and  before  a  jury,  but  in 
the  Supreme  Court  of  the  United  States. 

Howard's  Reports,  Vol.  VII.,.  contains  the 
•.'%r.ft '*!:%.  in  Mr.  Justice  Daniel's  opinion,  show- 
ing that  Fourniquet  and  wife  sued  Perkins  for 
large  amoimtfl  of  property,  spoliations,  etc.,  in 
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Concordia,  Louisiana,  in  December,  1838,  and 
that  judgment  was  rendered  against  them  in 
December,  1840;  and  that,  having  brought  suit 
against  him  in  1844,  in  the  United  States  Cir- 
cuit Court  for  Louisiana,  Perkins  pleaded  that 
judgment  in  bar,  and  prevailed  both  in  the 
Circuit  and  Supreme  Courts  of  the  United 
States. 

True,  the  opinion  of  Judge  Daniel  was  re- 
jected, as  evidence,  in  the  United  States  Cir- 
cuit Court  for  Mississippi;  but  whether  the 
objection  was  well  taken  or  not,  the  weight  of 
it,  as  an  argument  and  an  authority  directly  in 
point,  could  not  be  destroyed,  'and  it  [*S18 
applies  with  equal  force  to  the  release  of 
Ewing  and  wife.  See  the  case  at  large  in  7 
How.  160. 

'The  gratuitous  remission  of  a  debt,  is  as 
valuable  as  a  release  for  a  valuable  consider- 
ation, and  may  be  express  or  implied."  Civil 
Code,  art.  2195. 

"The  pactum  remissorium,  pactum  de  non 
petendo,  was  binding  under  the  Roman  law; 
and  all  that  was  required  to  give  it  validity, 
was  a  simple  convention.  Mouton  v.  Noble,  1 
Annual  Reports,  194. 

See,  also,  the  case  of  Morgan  v.  Morgan,  5 
Annual  Rep.  230.  [An  authentic  MS.  copy  of 
the  record  in  this  case  is  on  file  at  the  Supreme 
Court  of  the  United  States,  showing  remark- 
able coincidences  between  the  release  in  that 
case  and  the  case  at  bar.] 

The  law  presumes  the  acceptance  of  the  re- 
mission of  a  debt,  and  it  cannot  be  revoked  by 
creditors.  Civil  Code,  21,  97;  Lee  v.  Ferguson, 
5  Annual  Rep.  533. 

For  the  force,  as  testimony,  of  sworn  answers 
in  chancery,  see  2  Story's  Equity  Jurispru- 
dence, sec.  1528,  9,  30. 

Mr.  Henderson,  for  the  appellees: 

We  come  next  to  consider  the  question  of  the 
receipts  and  releases,  interposed  in  bar. 

The  bill  charges  fraud  and  concealment  in 
obtaining  from  complainants  these  receipts, 
and  declares  the  matters  sought  to  be  recovered 
in  this  suit,  were  not,  at  the  time  of  these 
receipts,  or  at  any  other  time,  ever  accounted 
for,  but  by  defendants  were  concealed  and 
kept  back;  and  they  require  and  demand  of 
defendant,  should  he  offer  said  receipts  in  bar, 
that  he  produce  the  account,  and  the  items 
thereof  rendered,  for  which  said  receipts  were 
given. 

The  defendant  tenders  the  releases  as  exhibits 
with  his  answer,  and  states  that  he  "relies  up- 
on said  releases  as  if  formally  pleaded  in  bar," 
and  denies,  generally,  they  were  obtained  by 
fraud  or  concealment.  They  are  found  in  the 
record,  but  in  no  form  of  plea.  Now,  while 
rule  39  permits  a  defendant  to  avail  himself  in 
his  answer  of  matters  in  bar,  if  the  matter  be 
such  as  could  be  pleaded  in  bar,  yet  the  rule 
does  allow  that  to  subserve  as  a  bar  in  an 
answer,  which  could  not  have  been  pleaded  in 
bar.  The  alleged  release  of  Harriet  Fourni- 
quet is  not  good  in  bar,  because  the  deed  of  a 
married  woman,  not  proven  or  acknowledged 
on  privy  examination,  and  therefore  void. 
Agricultural  Bank  v.  Rice,  4  How.  241,  242; 
12  Pet.  375;  10  Pet.  20  and  22. 

This  release  is  void,  also,  because  executed 
by  her  while  a  minor,  as  charged  in  her  bill, 
and  admitted  by  defendant's  ^answer   [*319 
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to  interrogatory  4.  Her  Bubse<|uent  recogni- 
tion of  it,  before  a  judge  in  Louisiana  (not  on 
private  examination),  gave  it  no  additional 
validity.  Void  as  the  deed  of  a  married  woman 
in  its  execution,  it  could  not  be  validated  by 
her  subsequent  recognition  of  it. 

The  receipt  of  Ewing  and  wife  is  not  under 
seal,  and  theretore  not  good  in  plea  of  bar  as  a 
release.  Story,  Eq.  PL  sec.  796;  Mit.  PI.  marg. 
263. 

But  complainants  have  impeached,  by  their 
bill,  the  integrity  of  these  receipts,  so  far  as 
offered  by  defendant  to  evidence  a  release,  or 
settlement,  of  the  community  sued  for,  and  call 
upon  defendant  for  a  disclosure  of  the  con- 
sideration on  which  they  were  executed. 

The  defendant  denies  fraud  generally  in 
their  procurement,  but  makes  no  disclosure  of 
the  matters  or  accounts  settled  by  the  receipts. 
Nor  docs  he  venture  to  affirm  they  were  given 
on  settlement  of  the  community;  yet  tenders 
them  as  ^'releases,  as  if  formally  pleaded  in 
bar,"  notwithstanding. 

Such  form  of  pleading  and  issue  makes  no 
ground  of  defense,  and  must  be  overruled  and 
disregarded,  as  if  not  in  the  record.  Story, 
Eq.  PI.  sec.  796,  797;  Mit.  PL  marg.  261,  262, 
263. 

If  it  be  said,  however,  that  these  receipts 
were  executed  for  the  meridian  of  Louisiana, 
and  not  intended  for  common  law  instruments 
(though  both  made  in  Mississippi),  their  defi- 
ciency in  this  aspect  is  still  more  palpable. 
For,  professing  to  evidence  the  settlement  of 
Perkins'  account  as  tutor  or  guardian  of  the 
Bynum  heirs,  they  are  "null  and  void,"  because 
they  do  not  show,  on  their  face,  that  a  full  ac- 
count and  a  delivery  of  vouchers  was  rendered 
the  wards,  ten  days  previous  to  signing  the  re- 
ceipts. O.  C.  72,  art.  76;  4  How.  U.  S.  561; 
C.  C.  art.  355;  4  Rob.  296,  297. 

And  the  civil  law  doctrine  of  "transactions" 
and  "remission"  of  debts,  was  never  extended, 
and  will  not  be  in  equity,  to  settlements  of 
guardians  with  their  wards. 

And  the  defendant's  answer  in  this  case  is 
quite  demonstrative,  that  he  never  settled  in 
any  way  with  complainants  for  their  mother's 
community.  He  says,  "By  reason  of  their  domi- 
oil  being  in  the  State  of  Mississippi,  respond- 
ent has  always  acted  under  the  belief,  and  now 
submits  to  the  court,  by  way  of  defense  to  the 
claim  of  complainants,  that  there  was  no  com- 
munity of  acquets  and  gains  of  property  lying 
in  Louisiana,  between  respondent  and  Ms  said 
wife  Mary,  under  the  laws  of  Louisiana." 

If  there  be  any  meaning  in  language,  this 
surrenders  the  fact,  and  admits  the  community 
not  settled  for. 

For,  if  Perkins  "always  acted  under  this 
S20*]  belief,"  he  so  acted  *when  he  obtained 
these  receipts.  It  is  conclusive,  therefore,  he 
did  not  settle  with  or  compensate  complainants 
for  the  community.  And  he  waives  such  de- 
fense in  this  part  of  his  answer,  by  submitting 
the  question  of  community  or  no  community 
to  the  court,  and  to  abide  that  issue.  If  he  has 
bought  out  this  claim,  why  not  show  the  evi- 
dence of  his  purchase,  rather  than  submit  the 
issue  to  the  court  that  it  never  existed? 

But  the  receipt  of  Ewing  and  wife  is  also  ex- 
press and  conclusive,  against  this  pretense  of 
defendant.  It  particularly  and  exactly  enu- 
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merates  what  things  were  settled  fdr,  and  what 
he  received.  And  by  reference  to  the  inven- 
tories returned  by  Perkins  himself,  the  eight- 
een Slaves,  specified  in  the  receipt  are  found  in 
inventories.  The  cattle,  mules,  and  tools,  all 
are  there  shown,  and  all  of  the  Bynum  estate. 
There  can  be  no  mistake  in  this  proof.  And  it 
was  no  such  grace  on  Perkins*  part,  that  -he 
relaxed  his  hold  on  this  fraction  of  their  fath- 
er's estate,  as  thereby  to  absolve  himself  from 
community. 

But  the  record,  elsewhere,  abounds  with  evi- 
dence on  this  point.  On  pages  71  to  76,  defend- 
ant sets  forth  the  several  parcels  of  land  pur- 
chased by  him  chiefly  in  Louisiana,  during  the 
coverture;  and  all  such  are  community  lands, 
if  a  marital  partnership  existed.  And  Mrs. 
Perkins'  children  were  jointly  seized  of  the 
title  with  him,  at  the  instant  of  her  death. 
Now,  can  such  receipts  as  here  exhibited,  by 
any  stretch  of  presumption,  be  regarded  as 
transmissive  of  tneir  joint  title,  with  Perkins, 
to  these  lands  ?  Even  if  intended  as  such,  they 
obviously  fail  as  relinquishments  of  title  to 
real  estate. 

But  had  this  been  the  purpose,  it  is  incredi- 
ble of  belief  they  would  have  been  so  executed. 
For  the  title  which  the  heirs  of  Mrs.  Perkins 
have  in  her  community,  would  sustain  an  eject- 
ment against  Perkins,  or  even  against  a  third 
possessor  under  Perkins  without  notice.  See 
6  Ann.  Rep.  389;  2  Id.  261. 

Now,  these  Mississippi  investments  of  $29,- 
000,  were  but  part  of  the  whole,  and  with  like 
certainty  were  not  accounted  for  in  these  re- 
ceipts. 

They  do  not  show  they  included  or  compre- 
hended the  community,  but  we  think  on  their 
face  they  reasonably  show  the  contrary,  and 
the  defendant  shrinks  from  the  averment  that 
they  did  or  do  include  it.  He  offers  no  proof 
that  they  did,  and  he  evades  reply,  when  called 
on  to  show  the  matters  and  things  on  which 
they  rested,  and  says  he  always  acted  under  the 
belief  there  was  no  community,  and  submits 
that  issue  to  the  court.  Aside  from  their  de- 
fective execution  to  make  them  releases,  and 
apart  from  the  mispleading  them  in  bar,  we 
think  it  impossible  to  believe  they  did  settle  for 
community,  or  were  intended,  by  those  who 
gave  them,  to  comprehend  that  subject. 

*The  rule  in  equity,  and  of  the  most  [*SS1 
common  justice,  then  applies,  that  these  re- 
ceipts shall  be  held  valid  only  for  the  matters 
ana  things  on  which  they  computed.  And 
this,  with  such  legal  distrust  as  the  relations 
of  th^  parties  imply.  10  How.  185,  186;  8  How. 
158;  4  How.  561;  16  Pet.  276,  7,  8,  9;  2  Sum. 
11;  3  Story,  268,  9;   1  Ed.  Ch.  38,  39«   1  Ch. 

6  Lef.  226. 

The  case  of  Foumiquet  and  Wife  v.  Perkins, 

7  How.  160,  is  referred  to  and  relied  on  as  de- 
ciding these  receipts  valid  against  us.  But 
the  case  quoted  decides  no  such  principle.  It 
sustained  a  plea  of  res  judicata.  And  the  case 
plead  in  bar,  did  interpose  these  receipts,  among 
other  matters  of  defense,  in  a  suit  brought  ex- 
clusively to  obtain  against  Perkins  a  new  ac- 
count of  his  administration  of  the  'Bynum  es- 
tates, but  not  for  community.  We  were  de- 
feated in  that  case.  And  Judge  Daniel  said, 
from  inspection  of  the  record,  that  it  did  not 
appear  we  were  defeated  merely  on  the  re- 
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cdpU,  but  on  the  merits.  We  admitted  then, 
and  admit  now,  these  receipts  were  given  to 
close  Perkins'  administration  of  the  Bynum 
estate,  but  not  community  in  the  Perkins  es- 
tate. The  decision  of  that  case  does  not  there- 
fore touch  these  receipts.  They  have  only  been 
decided  in  this  case  below,  and  in  the  case  of 
Perkins  v.  Fourniquet  et  al.  6  How.  206;  ^and 
in  both  decisions  it  has  been  held  that  these 
receipts  did  not  bar  this  action  for  community. 

One  other,  and  the  last  point,  on  this  subject. 
Both  these  receipts  recite  and  count  on  admin- 
istrative settlements,  by  Perkins,  of  Benjamin 
Bynum's  estate,  or  of  Mrs.  Perkins'  separate 
estate,  in  his  capacity  of  guardian,  curator,  or 
executor. 

Now,  it  is  familiar  to  the  jurisprudence  of 
Louisiana,  as  shown  in  the  decisions  herein 
quoted,  that  the  formal  and  official  administra- 
tion of  the  wife's  estate  extends  only  to  her 
separate  estate,  and  not  to  her  community. 
Perkins,  in  this  case,  as  surviving  partner, 
would,  and  did,  have  the  settlement  of  commu- 
nity, and  not  as  curator  of  the  Bynum  estate, 
or  as  administrator  or  executor  of  his  wife's  es- 
tate. His  right,  power  and  duty  to  settle  the 
community,  resulted  wholly  and  exclusively 
from  his  being  the  surviving  partner  in  com- 
munity. And  his  accountability  for  the  wife's 
share  in  community  was  directed  with  her 
heirs,  and  not  her  administrator.  And  this  is 
manifest  from  the  right  of  the  heirs  to  re- 
nounce community.  O.  G.  338,  arts.  72,  75,  82, 
84. 

And  there  it  no  fact  or  circumstance  in  this 
case  that  points,  in  the  remotest  degree,  to  any 
settlement  made  by  Perkins  as  surviving  part- 
ner of  the  community.  No  partition  with  the 
heirs  is  shown;  no  purchase  from  them  of  their 
undivided  portion  is  shown;  and,  upon  all 
known  principles  of  human  action,  it  is  impos- 
sible to  believe  that  either  of  these  things  was 
322*]  done,  *and  being  done,  that  the  evi- 
dence of  it  was  incorporated  in  these  receipts. 

Mr.  Justice  Wayne  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  from  the  Circuit  Court 
of  the  United  States  for  the  District  of  Missis- 
sipoi,  the  District  Judge  presiding. 

The  suit  was  brought  in  the  Vice -Chancery 
Court  of  Mississippi,  and  was  transferred  to 
the  Circuit  Court,  upon  application  of  the  re- 
spondent, under  the  12th  section  of  the  Act  of 
September  24th,  1789,  to  establish  the  judicial 
courts  of  the  United  States. 

Harriet  J.  Fourniquet  and  Anne  M.  Ewing 
are  the  step  daughters  of  the  respondent,  from 
his  intermarriage  with  their  mother,  Mary  By- 
num. She  was  the  widow  of  their  father, 
Benjamin  Bynum. 

The  object  of  the  suit  was  to  recover  their 
portion  of  $39,600,  alleged  by  them  to  be  mari- 
tal community  gains  of  the  respondent  and 
their  mother,  which  they  charge  he  invested  in 
Mississippi,  and  was  in  hand  at  the  death  of 
their  mother.  The  respondent  is  charged  with 
having  had  no  means  of  his  own  to  make  such 
investments;  that  the  money  was  derived  from 
the  cotton  estate  in  Louisiana;  that  the  same, 
by  the  laws  of  that  State,  became  a  community 
of  acquets  and  gains,  one  half  of  which,  upon 
the  death  of  their  mother,  became  theirs  and 
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her  other  heirs;  and  they  charge  him,  further, 
with  having  fraudulently  taken  the  money  de- 
rived from  the  Louisiana  property,  into  Mis- 
sissippi, to  invest  it  there,  in  order  to  give  him 
undue  advantages  over  his  wife's  and  their  in- 
terest in  the  fund.  It  is  said,  that  at  the  death 
of  their  mother  there  were  then  living  four 
children  of  the  first  husband,  and  three  by  the 
respondent.  Three  of  the  four  and  two  of  the 
three  are  still  living.  Mary  B.  Eskridge,  one 
of  the  survivors  of  the  Bynum  children,  and 
John  Perkins  and  William  Perkins,  adults  and 
heirs  of  the  complainant,  do  not  concur  with 
them  in  their  suit,  and  for  that  reason  are  not 
made  parties.  The  respondent,  besides  being 
charged  generally  with  fraud,  is  especially  so 
in  reference  to  certain  receipts  and  releases, 
which  these  complainants  gave  to  him,  which 
they  now  say  were  obtained  oy  concealment  and 
circumvention. 

The  respondent,   in  his  answer  to  the  bill, 
admits  his  marriage  in  Louisiana,  at  the  time 
and  place  stated.     That  he  removed  to  Missis- 
sippi with  his  wife  in  1818;  that  their  domi- 
cil  was  there  continued  to  be  kept  during  the 
coverture,  and  that  their  removal  was  not  only 
with  the  consent  of  the  wife,  but  in  pursuance 
of  an  understanding  between  them  before  their 
marriage  *took  place.     He  denies  that  [*323 
any  community  of  gains  was  established  con- 
ventionally, or  that  it  legally  could  occur  under 
the  law  of  Louisiana,  on  account  of  the  resi- 
dence of  himself  and  wife  in  that  State  when 
they  were  married,  because  it  was  their  inten- 
tion, before  the  marriage  took  place,  to  remove 
into  Mississippi.     He  denies  that  any  money, 
invested  bv  him  in  lands  in   Mississippi,  be- 
longed, eitner  legally  or  equitably,  to  his  wife 
in  either  State ;  and  asserts,  even  if  there  was  a 
marital  community  between  them,  he  was  en- 
titled to  dispose  of  the  gains  as  he  pleased, 
without  any  liability,  under  the  law  of  Louisi- 
ana, to  account  for  the  same  to  his  wife  or  her 
representatives.    He  denies  the  charge,  that  he 
was  without  productive  property  or  available 
means  to  purchase  the  property  in  Mississippi. 
That  property  consists  of  several  tracts  of  land 
and  the  improvements  put  upon  them,  as  is 
said,   by  community   funds.     The  tract  upon 
which  the  improvements  were  put  contained  one 
hundred   acres.     It  was  bought   from  Arthur 
Mahan,  on  the  30th  October,  1818,  for  $9,926. 
It  was  improved  for  a  residence  for  the  re- 
spondent with  his  family,  including  the  chil- 
dren of  the  wife  by  the  first  husband.     There 
was    another    tract,    containing    2,100    acres, 
bought  by  the  respondent  from  Elihu  Hall  Bay, 
in  January,  1819,  for  $5,000.    There  were  two 
other  purchases— one  of  them,  a  lot  in  Natchez, 
bought  from  Walter  S.  Parker,  in  March,  1823, 
for  $600;   and  the  other  is  a  purchase  from 
Sugar  Zenor,  in  March,  1824,  for  $1,000.    The 
aggregate  sum  given  for  these  lands,  and  the 
improvements  upon  the  first,  amount  to  $39,- 
600.     The  complainants  allege,  that  they  have 
a  right  to  elect  to  take  their  interest  in  them 
in  money,  with  interest  upon  the  amount  from 
the  time  of  their  mother's  death. 

To  this  answer,  the  complainants  filed  the 
general  replication. 

The  case  was  tried,  and  the  court  below  gave 
an  interlocutory  decree  against  the  respondent. 
It  declares  that  a  community  of  gains  had  ex- 
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isted  between  the  respondeat  and  his  wife  dur- 
ing the  marriage.  That  its  resources  were  al- 
together in  Louisiana,  and  that  the  respondent 
had  invested  from  the  gains  large  sums  in  the 
purchase  and  improvement  of  real  estate  in 
Mississippi,  and  that  it  was  held  by  him,  in 
1824,  when  the  marriage  was  dissolved  by  the 
death  of  Mrs.  Perkins.  The  court  also  referred 
the  matter  to  9.  master,  to  take  an  account 
conformably  to  its  decree.  In  the  course  of  the 
reference,  the  master  sustained  an  objection  to 
an  allowance  for  which  the  complainants  con- 
tended. It  was  submitted  to  the  court,  whether 
he  had  properly  refused  it.  He  was  instructed, 
that  it  was  only  necessary  for  him  to  ascertain 
the  amount  of  the  funds  vested  by  the  respond- 
ent in  Mississippi  during  the  community;  and 
824*]  that,  as  to  the  source  •from  which 
Perkins  derived  them,  the  court  would  decide 
under  all  the  proof.  The  master  proceeded  ac- 
cordingly. He  reported,  without  any  proof  of 
the  source  from  which  Mr.  Perkins  obtained 
the  money,  that  $16,968.76  was  due  to  the  com- 
plainants. The  report  was  subsequently  con- 
firmed, and  the  court  gave  a  final  decree  for 
them  for  the  sum  just  stated,  with  interest,  at 
eight  per  cent,  from  the  1st  April,  1850. 

It  does  not  appear  that  the  court's  atten- 
tion had  been  particularly  directed  to  the  re- 
leases which  the  complainants  admit  they  gave 
to  the  respondent,  and  which  he  says  were 
given  to  him  with  a  positive  denial  of  the 
statement,  that  he  obtained  them  by  fraud, 
concealment  and  circumvention. 

It  it  had  been,  we  think  that  court  would 
have  determined  the  effect  of  the  releases  upon 
the  case  before  it  gave  its  interlocutory  decree, 
and  that  it  would  not  have  made  a  final  decree 
upon  the  master's  report. 

We  proceed  to  give  our  view  of  these  re- 
leases. 

The  first,  from  Ewing  and  wife,  was  exe- 
cuted on  the  11th  April,  1828.  Fourniquet  and 
wife  executed  theirs  on  the  27th  May,  1834, 
within  a  month  of  six  years  after  the  other. 

They  are  as  follows: 

Release  from  E.  P.  Fourniquet  et  ux.  to  John 

Perkins. 

Received,  Natchez,  May  27th,  1834,  of  John 
Perkins,  on  settlements  of  all  accounts,  debts, 
dues  and  demands,  wliatever,  up  to  the  present 
day,  $100  in  full,  having,  on  a  previous  occa- 
sion, received  from  him,  as  the  guardian  of  my 
wife,  Mrs.  Harriet  J.  Fourniquet,  late  Miss 
Bynum,  all  the  estate,  portion  and  share,  which 
she  inherited  by  the  death  of  her  late  father, 
Benjamin  Bynum,  late  of  Concordia,  Louisi- 
ana, deceased,  or  her  mother,  Mrs.  Mary  Per- 
kins, of  the  County  of  Adams,  and  State  of 
Mississippi,  and  brother,  Benjamin  S.  Bynum, 
of  the  County  of  Clairborne,  and  State  last 
aforesaid,  deceased;  and  do,  by  these  presents, 
jointly  with  my  said  wife,  release  and  forever 
discharge  the  said  Perkins,  from  all  and  every 
claim  which  she,  or  either  of  us,  might  or  could 
have  against  him,  the  said  Perkins,  either 
as  guardian  or  otherwise,  growing  out  of  the 
estates  aforesaid,  or  in  any  other  matter  and 
shape  whatsoever,  and  forever  exonerate  him, 
by  these  presents,  his  heirs  and  executors  and 
administrators  therefrom. 

[Jn]  witness  whereof,  we  have  hereunto  set 
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our  hands  and  seals,  the  day  and  year  first 
above  written,  to  wit:  in  the  year  of  our  Lord^ 
one  thousand  eight  hundred  and  thirty-four, 
in  the  presence  of  Elijah  Bell  and  John  E. 
Maddux,  whose  names  are  hereunto  subscribed, 
as  witnesses  hereunto,  the  said  John  Perkins 
being  *also  personally  present,  and  by  [*325 
these  presents  accept. 

E.  P.  Fourniquet,  [seal.] 

Harriet  Fourniquet,        [seal.] 
John  Perkins.  [seal.] 

Witnessed,  signed,  sealed  and  delivered*  in 
the  presence  of — 
Elijah  Bell, 
John  E.  Maddux. 

Release  from  M.  W.  Ewing  to  John  Perkins. 

Received  of  John  Perkins  two  negro  slaves, 
Lewis  and  Anderson,  also  his  draft  on  A.  Fisk, 
for  $470.34,  in  one  hundred  and  twenty  days^ 
indorsed  by  R.  M.  Gaines;  which,  when  paid^ 
will  be  in  full  of  all  claims  and  demands,  of 
every  kind  and  description,  which  we,  or  either 
of  us,  may  have  against  said  Perkins  individu- 
ally, or  against  him  as  curator  of  the  estates 
of  Benjamin  Bynum  and  Mary  Perkins,  in  the 
Parish  of  Concordia,  State  of  Louisiana,  or  as 
executor  of  the  will  of  the  said  Mary  Perkins, 
dnted  March  30,  1822,  and  in  full  of  all  claims 
of  every  kind,  which  we  or  either  of  us  may 
have  against  said  Perkins,  in  any  way  what- 
ever; we  having  received  from  said  Perkins, 
heretofore,  the  following  named  slaves,  to  wit: 
Judah  Myers,  aged  25  years;  Edward,  about  4 
years;  Harry,  about  7  months;  Little  Daniel, 
about  16  years;  Patrick,  13  years;  Lewis,  6 
years;  Big  Daniel,  50  years;  Big  Sarah  Miam- 
bo,  about  50  years;  Ned,  16  years;  Polly,  14 
years;  Frank,  about  50  years;  Maria,  his  wife, 
37  years  old ;  Frank,  aged  about  1  year ;  Fanny, 
about  7;  Samuel,  about  19  years.  Also  two 
mules,  thirty  head  of  cattle,  and  a  chest  of 
tools;  and  the  said  Perkins  accepts  hereof,  as 
a  full  satisfaction  and  discharge  from  the  said 
Martin  W.  Ewing,  and  Anne,  his  wife,  in  the 
premises. 

Witness  our  hands,  this  11th  day  of  April, 
A.  D.  1828.  Martin  W.  Ewing, 

Anne  Ewing, 
John  Perkins. 

Att.  R.  M.  Gaines. 


The  operative  words  of  these  releases  are 
full  as  they  can  be,  and  they  cover  the  subject 
matter  for  which  the  complainants  brought  the 
suit. 

We  have  carefully  examined  and  considered 
this  record,  without  finding  in  it  anything 
against  the  fairness  of  the  releases.  The  com- 
plainants do  not  give  any  proof  against  it. 
Nothing  is  in  proof  from  which  it  can  be  in- 
ferred that  they  were  given  in  ipiorance  of  their 
rights  in  the  estates  of  Benjamm"  S.  Bynum  and 
Mary  Bynum  when  the  releases  were  made,  or 
that  they  were  in  any  way  circumvented  b^  the 
respondent.  Their  testimony  in  the  case  is  ex- 
clusively upon  the  community  of  gains,  and 
•upon  the  inability  of  the  respondent  [*S26 
to  make  such  purchases  and  improvements 
from  his  own  means. 

It  consists  of  copies  of  conveyances  for  the 
property  bought;  of  depositions,  in  which  there 
13  not  a  word  relating  to  the  releases;  and  of 
answers  by   the    respondent    to    other    suits 
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againts  him,  one  of  which  was  a  suit  in  equity 
brought  by  these  complainants  in  the  Circuit 
Court  of  the  United  States,  in  Louisiana. 

In  that  answer  may  be  found  a  narrative  of 
the  respondent's  business  connection,  and  deal- 
ings with  the  estate  of  Benjamin  S.  Bynum 
and  that  of  his  widow,  afterwards  the  wife  of 
the  respondent.    It  shows  that  he  rendered  an 
account  of  both.    That  it  was  done  in  an  open 
manner  and  with  an  intention  that  it  should  be 
examined  by  those  who  were  interested.    It  is 
further   shown,   that   after   the   accoimts   had 
been  officially  filed,  that  there  was  a  partition 
of  all  the  property  among  the  heirs,  and  that  it 
was  consummated  by  receipts  and  acquittances 
from  all  of  them,  among  them  those  given  by 
Ewing  and  his  wife,  and  by   Foumiquet  and 
his  wife,  as  they  have  been  already  recited  in 
this   opinion.     The  respondent  also  denies   in 
that  answer  the  charge  there  made  by  these 
complainants,  as  it  is  repeated  in  this  suit,  that 
these  acquittances  were  obtained  by  fraud,  mis- 
representation, and  concealment,  and  avers  that 
they  were  executed  by  the  parties  with  a  full 
knowledge  of  all  their  rights,  and  for  a  val- 
uable consideration.     In  that  case,  as  in  this, 
there  was  no  proof  that  those  receipts  or  re- 
leases were   fraudulently  obtained.     The  wit- 
nesses, Henderson,  Montgomery,  and  Walworth, 
in  this  suit,  are  not  questioned  as  to  the  exe- 
cution of  the  releases.     The   same  interroga- 
tions were  put  to  all  of  them.    The  answers  of 
each  are  very  immaterial  for  any  piu-poses  in 
this  suit.    No  one  of  them  knew  any  thing  con- 
cerning  the    respondent's    pecuniary   situation 
when   he   married,  or   when  he   removed   into 
Mississippi,  or  of  the  sources  from  which  the 
money  came  which  was  invested  in  Mississippi. 
The  same  may  be  said  of  Wren's  testimony. 
I»r'a's  testimony  is  as  indefinite  as  that  of  the 
others,  and  he  also  was  not  questioned  concern- 
ing the  execution  of  the  releases.    On  the  other 
hand,  the  evidence  prpduced  by  the  respondent 
in  this  suit,  shows  that  the  releases  were  not 
precipitately  made.    That  neither  of  the  com- 
plainants gave  them  until  after  they  had  had 
time   to  examine  his  accounts,  and  not  until 
they  had  examined  them.    Whatever  they  may 
have  thought  of  the  integrity  of  the  respondent, 
they  did  not  act  then  as  if  they  suspected  it. 
We  see  them  receiving  from  him  their  portions 
of  the  estates,  of  which  they  were  distributees, 
and  other  property  besides,  as  gratuities  from 
the  respondent,  and  dealing  with  both,  among 
themselves  and  with  others,  and  acting  towards 
S27*]  the  respondents  as  if  they  were  'content 
with  what  he  had  done,  and  with  what  they 
had  received. 

There  was  an  interval  of  five  years  and  eleven 
months  between  the  releases  given  by  the  com- 
plainants to  the  respondent.  The  accounts 
upon  which  they  were  given,  were  all  that  time 
accessible  to  them.  The  proofs  show  that 
Ewing  had  scanned  them  before  he  gave  his 
release.  His  interest  in  the  estates  were  the 
fAme  as  Foumiquet's.  It  was  a  family  busi- 
ness, talked  of,  no  doubt,  among  themselves,  as 
such  matters  always  will  be,  and  it  cannot  be 
rupposed  that  Foumiquet  took  his  wife's  por- 
tion of  the  estates  without  knowing  that  Ewing 
had  given  to  the  respondent  a  release  when  he 
took  his  wife's  part,  or  without  having  had  the 
same  means  as  his  associate  to  learn  the  condi- 
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tion  of  the  estates,  and  the  truthfulness  of  the 
respondent's  official  statement  of  them.  Their 
acceptance  of  the  portions  of  their  wives  must 
be  taken  as  an  admission  that  the  respondent 
had  dealt  fairly  in  the  business,  and  that  he 
meant  to  do  so,  until  they  shall  prove  that  it 
was  his  design  to  cheat  all  of  the  heirs,  includ- 
ing his  own  children,  as  well  as  the  wives  of 
the  complainants.  He  may  not  have  acted  in 
his  long  management  of  the  estates,  with  all 
caution  and  exactness,  but  nothing  has  been 
shown  in  this  case,  in  his  final  settlement  with 
the  heirs,  that  he  did  not  mean  to  act  with  fair- 
ness and  liberality,  or  that  any  one  of  them  did 
not  think  he  had  done  so,  when  they  made  these 
releases. 

With  the  view  of  these  releases,  we  think 
that  the  court  erred  in  giving  its  interlocutory 
order  for  an  account  to  be  taken.  We  are  re- 
lieved by  it  from  considering  the  points  which 
were  made  in  the  argument  concerning  any 
community  of  gains  Setween  the  respondent 
and  his  wife.  However  that  may  have  been,, 
the  releases  put  an  end  to  all  controversy  be- 
tween these  parties  about  it.  They  were  fully 
argued  by  counsel,  as  they  should  have  been^ 
as  they  could  not  foresee  what  would  be  our 
view  upon  the  effect  of  the  releases.  We  could 
not  add  anything  to  the  decisions  of  the  courts 
of  Louisiana  upon  connubial  or  legal  com- 
munities of  gains  between  husband  and  wife. 

We  are  satisfied,  whether  it  did  or  did  not 
exist,  that  the  releases  given  by  the  complain- 
ants are  conclusive  against  them  for  any  claim 
upon  the  respondent  on  account  of  the  estates 
in  which  they  were  interested. 

No  proof  having  been  given  that  these  re- 
leases were  obtained  by  any  fraud  or  circum- 
vention, we  shall  order  the  decree  of  the  court 
below  to  be  reversed,  and  that  the  bill  of  the 
complainants  shall  be  dismissed, 

I^Ir.  Justice  Curtis  dissented. 


*ORDER. 
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This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
Mississippi,  and  was  argued  by  counsel;  on 
consideration  whereof,  it  is  now  here  ordered, 
adjudged  and  decreed  by  this  court,  that  the  de- 
cree of  the  said  Circuit  Court  in  this  cause  be, 
and  the  same  is  hereby  reversed,  with  costs; 
and  that  this  cause  be,  and  the  same  is  hereby 
remanded  to  the  said  Circuit  Court,  with  di- 
rections to  dismiss  the  complainant's  bilL 


JOHN  PERKINS,  Appellant, 
▼. 

EDWARD  P.  FOURNIQUET  and  Harriet,  his^ 

Wife. 

Rule  as  to  interest  on  judgments  and  decrees — 
appeal  lies  to  correct  mistake  of  Circuit  Court 
in  executing  mandate  of  this  court. 

The  sixty-second  rule  of  this  court  (13  Howard) 
is  as  follows:  "In  cases  where  a  writ  of  error  Is 
prosecuted  to  the  Supreme  Court,  and  the  judg- 
ment of  the  inferior  court  Is  affirmed,  the  Interest 
shall  be  calculated  and  levied  from  the  date  of  the 
judgment  below,  until  the  same  is  paid,  at  the  same- 
rate  that  similar  judgments  bear  interest,  in  the 
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courts  of  the  state  where  such  judgment  ts  ren- 
dered. The  same  rule  shall  be  applied  to  decrees 
for  the  payment  of  money,  In  cases  in  Chancery, 
unless  otherwise  ordered  by  this  court.  This  rule 
to  take  effect  on  the  first  day  of  December  Term, 
1852. 

Before  this  rule,  interest  was  to  be  calculated  at 
six  per  cent.,  from  the  date  of  the  judgment  in  the 
Circuit  Court  to  the  day  of  affirmance  here ;  and  the 
<*onfirmatIon  of  the  report  of  the  clerk,  in  the  case 
of  Mitchell  V.  Harmony,  18  How.  149,  was  under 
the  rules  then  existing. 

So,  also,  where  a  case  from  Mississippi  was  af- 
firmed at  December  Term,  1851,  the  mandate  from 
this  court  should  have  been  construed  to  allow  in- 
terest at  six  per  cent,  from  the  date  of  the  decree 
In  the  court  below,  to  the  date  of  the  affirmance 
in  this  court.  Therefore,  it  was  erroneous  either 
to  allow  six  per  cent,  until  paid,  or  to  allow  the 
current  rate  of  interest  in  Mississippi,  in  addition 
to  the  six  per  cent,  allowed  by  this  court. 

The  several  rules  upon  this  subject  examined 
and  explained. 

THIS  was  an  appeal  from  the  Circuit  Court 
of  the  United  States  for  the  Southern  Dis- 
trict of  Mississippi. 

It  is  stated,  in  the  report  of  the  preceding 
asLsef  that,  at  December  Term,  1851,  a  case  of 
Fourniquet  and  Wife  against  Perkins  came  up 
from  Mississippi,  and  the  decree  of  the  Circuit 
Court  was  here  affirmed  by  a  divided  court.  It 
was  therefore  not  reported. 

The  proceedings  under  the  mandate,  and  the 
•questions  which  arose  thereon,  are  set  forth  in 
the  following  opinion  of  the  court. 

Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

It  appears  in  this  case,  that  on  the  22d  of 
May,  1849,  the  Circuit  Court  for  the  Southern 
District  of  Mississippi  passed  a  decree  in  favor 
of  the  appellees,  against  the  appellant,  directing 
829»]  'him  to  pay  the  sum  of  $16,496.01,  with- 
in thirty  days  thereafter,  with  legal  interest 
from  the  date  of  the  said  decree,  or,  in  default 
thereof,  the  appellees  to  have  execution  against 
the  appellant. 

This  decree  was  affirmed  at  the  last  term  of 
this  court,  with  costs  and  damages,  at  the  rate 
of  six  per  cent,  per  annum;  and  a  mandate  is- 
sued to  the  Circuit  Court  reciting  the  judgment 
of  this  court,  and  directing  it  to  be  carried  into 
execution. 

After  this  mandate  was  filed  in  the  Circuit 
Court,  the  appellees  obtained  an  execution 
against  the  appellant,  by  which  the  marshal 
was  commanded  to  levy  the  amount  of  the 
original  judgment  in  the  Circuit  Court,  with 
the  Mississippi  interest  of  eight  per  cent.,  and 
damages  at  the  rate  of  six  per  cent,  in  addition, 
making  together,  fourteen  per  cent.,  from  the 
date  of  the  original  judgment,  until  paid. 
*  The  appellant  insisted,  that  under  the  man- 
date, he  was  bound  to  pay  nothing  more  than 
damages  at  the  rate  of  six  per  cent,  on  the 
original  decree,  from  the  time  it  was  rendered. 
And  acting  upon  this  construction  of  the  judg- 
ment of  this  court,  and  supposing  himself 
chargeable  with  six  per  cent,  damages,  un- 
til the  decree  was  satisfied,  he  paid  the  mar- 
shal, on  the  12th  of  May,  1852,  the  amount  he 
supposed  to  be  due,  calculating  the  interest 
up  to  that  time,  and  by  some  error  in  the  reck- 
oning he  paid  a  small  sum  over.  And  as  the 
appellees  still  insisted  upon  levying  the  whole 
amount  for  which  they  had  obtained  process  of 
<»xecution,  he  moved  the  Circuit  Court  to  refer 
it  to  a  commissioner,  to  report  the  amount  due 
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under  the  judgment  of  this  court,  and  bow 
much,  if  any,  he  had  overpaid  in  his  settle- 
ment with  the  marshal.  It  was  admitted  that 
the  costs  were  all  paid.  The  only  controversy 
was  about  the  interest  and  damages,  as  above 
stated. 

The  commissioner  reported,  that  according  to 
the  basis  of  settlement  claimed  by  the  appellant, 
he  had  overpaid  the  amount  due  on  the  decree, 
$61.50;  but  that,  according  to  the  construction 
of  the  mandate  insisted  on  by  the  appellees, 
there  was  still  due  to  them  a  balance  of  $3,- 
831.02. 

Upon  this  report,  the  appellant  moved  the 
couit  to  order  satisfaction  of  the  decree  to  be 
entered  of  record;  or,  to  quash  the  execution 
then  in  the  hands  of  the  marshal,  and  order  the 
clerk  of  the  court  to  issue  no  further  fi.  fa.  on 
the  decree;  and,  also,  for  an  order  on  the  mar- 
shal, or  the  appellees,  as  might  be  proper  to 
refund  the  money  overpaid. 

But  the  court  overruled  the  motion,  order- 
ing, at  the  same  time,  that  no  further  execution 
should  issue,  until  the  appellant  had  a  reason- 
able time  to  present  an  appeal  to  this  court. 
And  this  appeal  was  accordingly  taken. 

An  objection  has  been  made  to  the  manner 
in  which  this  case  *has  been  brought  [*3^0 
before  the  court,  and  a  motion  made  to  dis- 
miss, upon  the  ground  that  an  appeal  will  not 
lie  from  this  decision  of  the  Circuit  Court. 

This  objection  to  the  form  of  proceeding 
involves  nothing  more  than  a  question  of  prac- 
tice. The  mandate  from  this  court  left  nothing 
to  the  judgment  and  discretion  of  the  Circuit 
Court,  but  directed  it  to  carry  into  execution 
the  decree  of  this  court,  which  was  recited  in 
the  mandate.  And  if  the  decree  of  this  court 
has  been  misunderstood  or  misconstrued,  by 
the  court  below,  to  the  injury  of  either  party, 
we  see  no  valid  objection  to  an  appeal  to  this 
coiut,  in  order  to  have  the  error  corrected. 
The  question  is  merely  as  to  the  form  of  pro- 
ceeding which  this  court  should  adopt,  to  en- 
force the  execution  of  its  own  mandate  in  the 
coiut  below.  The  subject  might  without  doubt, 
be  brought  before  us  upon  motion,  and  a  man- 
damus issued  to  compel  its  execution.  But  an 
appeal  from  the  decision  of  the  court  below,  is 
equally  convenient  and  suitable;  and,  perhaps, 
more  so,  in  some  cases,  as  it  gives  the  adverse 
party  notice  that  the  question  will  be  brought 
before  this  court,  and  affords  him  the  oppor- 
tunity of  being  prepared  to  meet  it  at  an  early 
day  of  the  term.  The  appeal  certainly  would 
not  stay  proceedings.  And  it  would  be  the  duty 
of  the  Circuit  Court,  notwithstanding  the  ap- 
peal, to  proceed  to  execute  the  judgment  of 
this  court,  unless,  as  in  this  case,  he  entertained 
doubts  of  its  construction  and  meaning,  and 
deemed  it,  therefore,  just  and  equitable  to  sus- 
pend its  execution,  until  the  decision  of  this 
court  could  be  had  in  the  premises. 

In  the  case  before  us,  however,  there  was  sub- 
stantially an  equity  proceeding  and  final  de- 
cree, after  the  mandate  was  fifed.  It  is  true, 
they  were  summary,  and  necessarily  so,  as  the 
matters  in  dispute  under  the  execution  were 
brought  before  the  court  by  motion.  But  the 
claims  of  the  respective  parties  were  referred 
to  a  commissioner  to  examine  and  report;  he 
made  his  report  and  the  court  decided  upon  it. 
This  decision,  although  briefly  stated,  was,  in 
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substance,  a  final  decree  upon  the  matters  in 
oontroversy.  It  might,  therefore,  under  the 
Act  of  Congress,  be  regarded  as  such,  and  re- 
vised accordingly,  by  an  appeal  to  this  court. 
Plenary  and  formal  proceedings  are  not  neces- 
sary, and  never  required,  when  the  dispute 
is  confined  to  matters  arising  under  process  of 
execution.  They  are  more  conveniently  and  as 
fully  brought  before  the  court,  by  a  summary 
proceeding  on  motion. 

The  questions  in  controversy  in  the  Circuit 
Court,  and  its  decision  upon  them,  are  there- 
fore regularly  before  us. 

The  difficulty  in  that  court,  seems  to  have 
arisen  from  supposing  that  the  Act  of  1842  ap- 
331*]  plied  to  judgments  and  decrees  in  *thi8 
•court.  And  this,  we  presume,  occasioned  the 
•error  it  committed,  in  the  construction  and  ex- 
ecution of  the  decree  and  mandate  in  question. 

The  Act  of  1842  does  not  embrace  cases  in 
•equity;  nor  does  it  extend  to  either  judgments 
or  decrees,  in  this  court.  It  is  confined,  in  plain 
terms,  to  judgments  at  law,  in  the  Circuit  and 
District  Courts.  It  places  the  judgments  of 
these  courts,  in  respect  to  interest,  upon  the 
same  footing  with  the  judgments  of  the  State 
Courts.  And  where,  by  the  law  of  the  state, 
the  judgment  of  a  court  carries  a  certain  inter- 
est until  paid,  the  former  rule  and  the  same  rate 
of  interest  is  to  be  allowed  in  the  Circuit  and 
District  Courts  of  the  United  States.  And  the 
marshal  is  directed  to  levy  it  on  process  of  ex- 
ecution, wherever  it  can  be  so  levied  on  a  judg- 
ment in  the  State  Court.  In  such  cases  the 
judgment  bears  interest  by  force  of  the  law, 
although,  upon  the  face  of  it,  it  may  not  pur- 
port to  carry  interest.  Upon  common-law  prin- 
ciples a  judgment  does  not  carry  interest.  It  is 
true,  that  damages  may  be  recovered  for  the 
detention  of  a  debt,  in  an  action  on  the  judg- 
ment. But  previous  to  the  Act  of  1842,  neither 
interest  nor  damages,  for  the  detention  of  the 
debt,  could  have  been  levied  under  process  of 
execution,  upon  the  judgment  of  a  Circuit  or 
District  Court  of  the  United  States. 

But  the  Act  of  1842  does  not  speak  of  in- 
terest or  damages  upon  the  judgments  of  this 
court,  nor  does  it  repeal  the  23d  section  of  the 
Act  of  1789.  This  section  provides,  that  when 
a  judgment  or  decree  is  affirmed  here,  this  court 
is  directed  to  adjudge  or  decree  to  the  respond- 
ent in  error,  just  damages  for  his  delay,  and 
single  or  double  costs,  at  their  discretion.  Under 
this  law  there  is  no  distinction  made  between 
cases  in  equity  and  at  law.  In  either  of  them, 
the  damages  to  be  allowed,  in  addition  to  the 
amount  found  to  be  due  by  the  judgment  or 
decree  of  the  court  below,  is  confided  to  the 
judicial  discretion  of  this  court.  And  the  17th, 
18th  and  20th  rules  were  adopted  in  pursuance 
of  this  power. 

These  rules  have  been  in  force,  and  acted 
on  by  the  court,  since  1807,  when  the  20th  rule 
was  adopted,  until  the  new  rule  upon  this  sub- 
ject was  made  at  the  close  of  the  last  term. 
And  the  change  then  made  was  not  occasioned 
by  any  supposed  repugnancy  between  them  and 
the  Act  of  1842.  But  because  the  court  deemed 
it  just  to  place  the  jud^ents  in  this  court 
upon  the  same  footing  with  the  judgments  in 
the  Circuit  and  District  Courts;  and  that  suit- 
ors in  the  courts  of  the  United  States  should 
stand  on  the  same  ground  with  suitors  in  the 
14  li.  ed. 


State  CouH;8  in  its  appellate,  as  well  as  in  its 
inferior  tribunals.  In  adopting  the  new  rule 
this  court  exercised  the  same  power  which 
it  had  exercised  in  adopting  the  former  rules; 
that  is,  the  'discretionary  power  con-  [*332 
ferred  by  the  Act  of  1789,  as  hereinbefore  men- 
tioned. 

The  17th  rule  provides,  that  when  a  case  ap- 
pears to  be  brought  merely  for  delay,  damages 
shall  be  awarded  at  the  rate  of  ten  per  cent,  on 
the  amount  of  the  judgment;  and  by  the  18th 
rule,  the  damages  are  to  be  at  the  rate  of  six 
per  cent,  when  it  appears  that  there  is  a  real 
controversy. 

These  two  rules  were  passed  in  1803.  And 
as  some  difficulty  arose  at  to  the  time  for  which 
these  damages  were  to  be  computed,  the  23d 
rule  was  afterwards  (1807)  adopted,  and  pro- 
vides, that  the  damages  allowed  by  the  two 
former  rules  shall  be  calculated  to  the  day  of 
the  affirmance  of  the  judgment  in  this  court. 

The  question  as  to  the  operation  of  the  Act 
of  1842,  upon  the  18th  and  20th  rules,  was 
brought  to  the  consideration  of  the  court  at  the 
last  term,  in  the  case  of  Mitchell  v.  Harmony. 
The  judgment  brought  up  by  the  writ  of  error, 
was  rendered  in  the  Circuit  Court  of  New 
York,  and  was  affirmed  in  this  court.  The 
sum  recovered  was  large,  and  the  interest,  even 
for  a  short  time,  was  therefore  important.  And 
the  counsel  for  Harmony,  the  defendant  in  er- 
ror, moved  the  court  to  allow  him  the  New 
York  interest  of  seven  per  cent,  upon  the 
amount  of  the  judgment,  and  that  the  interest 
should  run  until  the  judgment  was  paid.  But 
as  the  rules  above  mentioned  were  still  in  force, 
the  court  held,  that  he  was  entitled  to  only  six 
per  cent.,  to  be  calculated  from  the  date  of  the 
judgment  in  the  Circuit  Court,  to  the  day  of 
affirmance  here. 

The  case  now  before  us,  was  decided  in  the 
early  part  of  the  last  term,  before  the  case  of 
Alitchell  V.  Harmony,  and  consequently  falls 
within  the  operation  of  the  same  rules,  and 
damages  upon  the  affirmance  of  the  decree  must 
be  calculated  in  like  manner. 

Indeed,  in  the  New  York  case,  the  claim  for 
interest  stood  on  stronger  ground  than  in  the 
present  one,  for  that  was  an  action  at  law.  The 
Act  of  1842,  therefore,  applied  to  the  judgment 
in  the  Circuit  Court,  and  it  would  have  carried 
state  interest  until  paid,  if  it  had  not  been 
brought  here  by  writ  of  error.  But  this  is  a 
decree  in  equity,  and  not  embraced  in  the  Act 
of  1842;  and  according  to  the  settled  chancery 
practice,  no  interest  or  damages  could  have 
been  levied  under  process  of  execution,  upon  , 
the  amount  ascertamed  to  be  due,  and  decreed  * 
to  be  paid,  if  there  had  been  no  appeal.  2  Ves. 
157,  168,  n.  1  Sumn.  ed.;  2  Dan.  Chan.  Plead, 
and  Prac.  1442,  1437,  1438.  Nor  could  any 
damages  or  interest  have  been  given  on  its  af- 
firmance here,  but  for  the  discretionary  power 
vested  in  this  court  by  the  Act  of  1789.  That 
discretion,  as  we  have  already  said,  extends  to 
decrees  *in  equity,  as  well  as  judgments  [*38S 
at  law.  And  the  rules  have  always  been  applied 
to  both,  unless  otherwise  specially  ordered. 

It  follows,  from  what  we  have  said,  that  the 
appellees,  upon  the  affirmance  of  the  decree, 
were  entitled  to  damages  at  the  rate  of  six 
per  cent.,  to  be  calculated  from  the  date  of 
the  decree  to  the  date  of  the  affirmance;  and 
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to  DO  further  interest  or  damages.  The  decree 
was  passed  by  the  Circuit  Court,  on  the  22d 
day  of  May,  1849,  for  $16,496.61,  and  was  af- 
firmed in  this  court  on  the  24th  of  December, 
1851.  The  interest  from  the  date  of  the  de- 
cree to  the  time  of  affirmance  in  this  court, 
is  $2,562.37,  making  together  the  aggregate 
sum  of  $19,058.98.  This  amount,  together  with 
the  costs,  is  all  that  the  appellees  were  en- 
titled to  recover  under  the  judgment  and  man- 
date of  this  court.  It  appears,  however,  that 
the  marshal  has  received,  under  the  process 
of  execution,  $19,500,  in  addition  to  the  costs, 
and  paid  it  over  to  the  solicitor  of  the  appellees. 

They  have  therefore  received  $441.02  more 
than  they  were  entitled,  and  that  sum  must 
be  refunded  to  the  appellant. 

It  is  proper  to  say,  that  the  mandate  in 
question  was  in  the  usual  form,  and  the  same 
with  the  mandate  in  Mitchell  v.  Harmony,  and 
indeed  the  same  that  has  been  used  since  the 
adoption  of  the  rules  above  mentioned.  And 
it  never  has  been  supposed  by  this  court  to 
sanction  the  collection  of  state  interest  on  the 
judgment;  and  still  less  the  unprecedented  in- 
terest and  damages  claimed  in  this  case, 
amounting  together  to  fourteen  per  cent. 

The  decree  of  the  Circuit  Court,  overruling 
the  motion  of  the  appellant,  must  therefore  be 
reversed,  and  a  mandate  issued,  directing  the 
court  below  to  enter  the  decree  satisfied,  and 
also  to  order  and  direct  the  ajppellees  to  repay 
to  the  appellant  the  sum  of  $441.02,  with  the 
state  interest  thereon  of  eight  per  cent,  from 
the  time  it  was  received  by  their  solicitor  from 
the  marshal. 

OBDEB. 

This  cause  came  on  to  be  heard  on  the 
transcript  of  the  record  from  the  Circuit  Court 
of  the  United  States  for  the  Southern  District 
of  Mississippi,  and  was  argued  by  counsel.  On 
consideration  whereof,  it  is  ordered,  adjudged 
and  decreed,  that  the  decree  of  the  Circuit 
Court  overruling  the  motion  of  the  appellant, 
be,  and  the  same  is  hereby  reversed,  with  costs; 
and  that  this  cause  be,  and  the  same  is  hereby, 
remanded  to  the  said  Circuit  Court,  with  in- 
structions to  that  court  to  enter  the  decree  ren- 
dered by  that  court  on  the  22d  day  of  May,  A. 
D.,  1849,  for  $16,490.61,  with  legal  interest  from 
334*]  said  date,  satisfied,  and  *to  order  and 
direct  the  appelloos  to  repay  to  the  appellant 
the  sum  of  $441.02,  with  the  state  interest 
thereon,  of  eight  per  cent,  from  the  time  it  was 
received  by  their  solicitor  from  the  marshal. 


BENJAMIN   D.   HARRIS,   Plaintiff   in   Error, 

▼. 

WILLIAM   HARDEMAN,   Henry   R.   W.   Hill, 

Cotesworth  P.  Smith,  and  Henry  A.  Moore. 

Circuit  Court  may  summarily  set  aside  judg- 
ment rendered  on  default  at  former  term, 
where  defendant  had  no  notice.  ^ 

NoTB. — ^When  service  of  notice  to  appear  and  de- 
fend Is  necessary  to  the  validity  of  the  JudKment. 
See  note  to   HoUIngsworth   ?•  Barbour,   7   L.  ed. 
U.  S.  028. 
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A  statute  of  Mississippi  directs  that  where  tbt 
defendant  cannot  be  found,  a  writ  of  capias  ad  re- 
spondendum shall  be  served,  by  leaving  a  copy 
thereof  with  the  wife  of  the  defendant,  or  some 
free  white  person  above  the  age  of  sixteen  years, 
then  and  there  being  one  of  the  family  of  the  de- 
fendant, and  found  at  his  usual  place  of  abode ;  or 
leaving  a  copy  thereof  at  some  public  place,  at  the 
dwelling  house  or  other  known  place  of  residence 
of  such  defendant,  he  being  from  home,  and  no  such 
free  white  person  being  found  there  willing  to  re- 
ceive the  same. 

The  Circuit  Court  of  the  United  States  adopted  a 
rule  that  the  capias  should  be  served  personally,  or 
If  the  defendant  be  not  found,  by  leaving  a  copy 
thereof  at  his  or  her  residence,  or  usual  place  of 
abode,  at  least  twenty  days  before  the  return  day 
thereof. 

The  marshal  made  the  following  return  to  a  writ 
of  capias :  ''Executed  on  the  defendant  Hardeman, 
by  leaving  a  true  copy  at  his  residence.*' 

This  service  was  neither  In  conformity  with  the 
statute  nor  the  rule. 

Therefore,  when  the  court  gave  judgment,  by 
default,  against  Hardeman,  and  an  execution  was 
Issued,  upon  which  a  forthcoming  bond  was  given, 
and  another  execution  Issued,  and  at  a  subsequent 
day  the  court  quashed  the  proceedings,  and  set 
aside  the  Judgment  by  default,  this  order  was  cor- 
rect. 

When  the  judgment  by  default  was  given,  the 
court  was  not  In  a  condition  to  exercise  jurisdiction 
OTer  the  defendant,  because  there  was  no  regular 
service  of  process,  actual  or  constructive. 

The  cases  upon  this  point,  examined. 

Moreover,  when  the  proceedings  were  quashed, 
they  were  still  In  fieri,  and  not  terminated ;  and 
any  irregularity  could  be  corrected,  on  motion. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  State* 
for  the  Southern  District  of  Mississippi. 

The  facts  are  stated  in  the  opinion  of  the 
court. 

It  was  argued  by  Mr.  Nelson  for  the  plaintiff 
in  error,  and  Mr.  Freeman  for  the  defendant. 

Mr.  Nelson  contended  that  the  judgment  of 
the  court  below  was  erroneous,  and  referred  to 
the  following  authorities: 

To  show  that  the  bond  was  regularly  takeD 
under  the  Mississippi  Statute.  Hutch.  Code^ 
010,  art.  6,  sec.  2;  Howard  &  Hutch,  C53,  sec. 
73. 

The  ground  of  the  motion  made  by  the  de- 
fendants in  error,  in  the  court  below,  was,  that 
the  original  judgment  was  void  for  want  of 
•notice;  and  that  being  void,  the  process  ['SSS 
issued  upon  it  and  the  bond  taken  under  that 
process,  were  nullities. 

It  may  be  true  that  the  return  of  the  service 
of  notice  was  insufficient.  Smith  v.  Cohen,  3 
Howard,  Miss.  35;  Tomlinson  v.  Hoyt,  1 
Smedes  &  Marsh.  515;  Eskridge  v.  Jones,  Id. 
505. 

But  that  was  matter  to  be  considered  and 
passed  upon  by  the  court  rendering  the  judg- 
ment. Fatheree  v.  Long,  6  Howard,  Miss.  661; 
Smith  V.  Bradley,  6  Smedes  &  Marsh.  492. 

BesT'des,  the  defendants  were  estopped,  by  the 
execution  of  the  bond,  from  denying  the  valid- 
ity of  the  judgment  and  the  execution.  Bank 
U.  S.  V.  Patton,  6  Howard,  Miss.  200;  Miller 
v.  Patten,  3  Smedes  &  Marsh.  463;  Keringham 
V.  Scanland,  6  Howard,  Miss.  540;  Field  ▼. 
Morse,  1  Smedes  &  Marsh.  347 ;  Conn  v.  Pender, 
2  Smedes  &  Marsh.  386;  Pender  v.  Felton,  2  Id. 
635;  Clowe  v.  Thorpe,  3  Id.  64;  McCoul  v.  Ellet, 
8  Id.  505. 

The  bond  was  regularly  forfeited.  Barker 
V.  The  Planters'  Bank,  5  Howard,  Miss.  666; 
Puckett  V.  Graves^  6  Smedes  &  Marsh.  384; 
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Talbert  ▼.  Melton,  9  Id.  9;  Dowd  v.  Hunt,  10 
Id.  414. 

And  the  forfeiture  of  the  bond  extinguished 
the  original  judgment.  Davis  v.  Dixon,  1  How- 
a.rd.  Miss.  64;  Weathcrsby  v.  Proby,  Id.  98; 
Witherspoon  v.  Spring,  3  Id.  60;  Binny  v.  Stan- 
ton, 2  Smedes  &  Marsh.  457. 

Moreover,  the  return  was  in  conformity  with 
the  rule  of  court. 

To  show  the  validity  of  said  rule,  the  plaintiff 
in  error  relied  upon  the  Act  of  Congress  of  the 
24th  September,  1789,  sec.  34,  Laws  U.  S.  Vol. 
I.  93;  Act  of  2d  March,  1793,  sec.  7,  Laws  U.  S. 
Vol.  L  335;  Act  of  19th  May,  Laws  U.  S.  Vol. 
IV.  279;  Wayman  v.  Southard,  10  Wheaton,  1; 
Beers  v.  Haughton,  9  Peters,  330,  360,  361 ;  Ful- 
lerton  ▼.  Bank  U.  S.  1  Peters,  Sup.  Ct.  612; 
Williams  v.  Bank  U.  S.  2  Id.  96;  Amiss,  v.  Smith, 
16  Peters,  303. 

Mr.  FreemaOy  for  defendant  in  error: 
In  this  case,  a  motion  was  made  in  the  court 
1>elow  to  quash  the  forthcoming  bond  and 
Tacate  the  original  judgment.  It  was  sustained 
upon  the  ground  of  the  judgment  being  a 
nullity,  there  having  been  no  service  of  pro- 
cess upon  Hardeman,  and  no  appearance  en- 
tered for  him. 

It    will    be   conceded,   that   if   there   be   no 
notice,   actual   or   constructive,   the   judgment 
is  a  nullity.    4  Peters,  474;  2  Yerger,  484;  II 
Wendell,  652;    15  Johnson,   141;    1   Smedes   & 
Marshall's  Miss.  351.     There  was  no  "actual 
service**  of  process  on  Hardeman,  as  is  shown 
by   the  marshal's  return.     Did   he   have   con- 
structive notice?     The  Statute  of  Mississippi 
S3 6*]   •provides,  when  the  defendant  is  not 
found,  that  constructive  service  may  be  made, 
and  points  out  the  mode.     Howard  &  Hutch- 
inson's Dig.  683,  sec.  27.    The  Statute  was  not 
complied  with  in  executing  the  writ  in  this  case. 
It  was  served  by  leaving  a  copy  at  defendant's 
residence.     And   is  not  even   dated.     In   con- 
struing this  Statute,  the  court  of  last  resort  in 
Mississippi  have  several  times  held  such  service 
to  be  bad.     As,  for  example,  in  the  case   of 
Smith   V.   Cohea,  3   Howard's   Miss.   35,  it   is 
held  that  a  return  on  a  writ  "executed  by  leav- 
ing a  copy  at  the  boarding  house  of  the  de- 
fendant," is  insufficient.    So,  also,  in  the  case 
of  Fatheree  v.  Long,  5  Howard's  Miss.  661,  it 
18  held  that  the  return  "executed  by  leaving  a 
copy  at  the  defendant's  house,"  is  bad.    And  the 
court  goes  on  to  say,  that  when  the  service  is 
not  personal,  the  return  must  show  that  the 
requirements  of  the  statute  were  compiled  with. 
A  similar  exposition  of  the  statute  was  given  in 
the  cases  of  Tomlinson  v.  Hoyt,  and  l^kridge 
▼.  Jones,  1  Smedes  &  Marshall,  515  and  595. 
Had  this  motion  been  made  at  the  term  next 
succeeding  that  at   which   the  judgment   was 
rendered,  no  one  would  doubt  Hardeman's  right 
to  the  relief  sought  by  it.    Does  the  giving  and 
forfeiture   of  the   forthcoming  bond,  and  the 
lapse  of  time,  bar  his  right? 

It  is  believed  that  if  the  giving  and  forfeiture 
of  the  forthcoming  bond  does  not  bar,  the 
mere  lapse  of  time  cannot.  For  there  is  no 
time  limited  by  the  statute  within  which  such  a 
motion  may  be  made.  That  the  giving  and 
forfeiture  of  the  forthcoming  bond  interpose  no 
obstacle  to  the  motion,  is  clear.  It  is  true,  the 
court  of  last  resort  in  Mississippi  has  frequent- 
ly decided  that  a  motion  to  quash  a  forthcom- 
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ing  bond  must  be  made  at  the  term  to  which  it 
is  returnable.  6  Howard's  Miss.  540;  1  Smedes 
&  Marshall,  347;  Id.  386.  Yet  the  same  court 
has  held  that  when  the  judgment  is  absolutely 
void  for  want  of  jurisdiction  in  the  court  ren- 
dering it,  either  of  the  subject  matter  or  over 
the  parties,  the  forthcoming  bond  is  absolutely 
void  also,  and  subject  to  be  quashed,  on  motion, 
at  any  time,  either  at,  or  subsequent  to  the 
return  term.  Buckingham  ▼.  Bailey,  4  Smedes 
&  Marshall,  538. 

A  stronger  reason  may  be  added  in  this 
court.  Here  the  forthcoming  bond  is  treated 
and  considered  as  part  of  the  process  of  the 
court.  16  Peters,  312,  313.  In  this  case, 
that  process  is  founded  upon  a  judgment  con- 
fessedly void.  The  court  can  always  control 
its  own  process;  and  will  never  permit  void 
writs  to  be  issued  and  executed,  when  brought 
to  its  attention.  And  it  can  make  no  difference 
whether  the  effort  to  resist  *the  issu-  ['SST 
ance  and  execution  of  such  process  is  made 
within  one,  or  after  a  lapse  of  ten  years,  from 
the  date  of  the  void  judgment. 

A  rule  of  court,  adopted  by  the  District 
Judge  (Judge  Adams),  is  relied  on  to  show  that 
the  execution  of  the  process  upon  Hardeman 
was  sufficient.    Upon  this,  I  remark: 

1.  That  even  if  the  rule  be  valid,  the  service 
is  not  good,  for  it  has  no  date;  and  it  does  not 
appear,  therefore,  that  it  was  executed  "fifteen 
days"  before  court,  so  as  to  give  jiu*isdiction  of 
the  person. 

2.  The  District  Judge  has  no  power  to  adopt 
such  a  rule.  16  Peters,  314.  The  decision  of  the 
Circuit  Court  should  therefore  be  affirmed. 

Mr.  Justice  Daniel  delivered  the  opinion  of 
the  court: 

The  defendants  in  error  moved  the  Circuit 
Court  to  quash  a  forthcoming  bond,  executed 
by  the  defendants  to  the  plaintiff;  and  to  set 
aside  the  judgment  on  which  the  bond  was 
founded,  upon  the  groimds  that  the  forth- 
coming bond  was  taken  in  execution  of  a  judg- 
ment entered  against  the  defendant  Hardeman, 
as  by  default,  when  in  truth  there  had  been  no 
service  of  original  or  mesne  process  upon  him 
to  warrant  such  a  judgment.  The  facts  and 
proceedings  in  this  case,  as  disclosed  by  the 
record,  are  as  follows:  The  plaintiff  in  error, 
in  March,  1839,  instituted  in  the  Circuit  Court 
an  action  on  a  promissory  note  against  the  de- 
fendant and  three  others;  and  upon  the  writ 
sued  out  in  that  action,  the  marshal,  on  the 
9tb  of  April,  made  a  return  in  these  words: 
"Executed  on  the  defendant  Hardeman,  by 
leaving  a  true  copy  at  his  residence."  Upon 
this  return  of  the  officer,  at  the  next  succeeding 
or  return  term  of  the  court,  in  May,  1839,  a 
judgment  by  default  for  want  of  appearance 
was  taken  against  the  defendant  Hardeman  for 
the  amoimt  of  the  note,  with  interest  and  costs. 
Amongst  other  proceedings  upon  this  judgment, 
a  writ  of  fieri  facias  was  sued  out  in  March, 
1840,  was  levied  on  sundry  slaves,  the  property 
of  Hardeman,  and  the  forthcoming  bond  in 
question  executed  by  him  on  the  20th  of  April, 
1840.  In  pursuance  of  this  forthcoming  bond 
another  fieri  facias  was  sued  out  on  the 
11th  of  June,  1840,  and  upon  this  last  writ 
was  indorsed  on  the  8th  of  October,  1840,  a 
cessat  executio  by  the  plaintiff's,  attorney. 
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By  the  Statute  of  Mississippi  regulating  pro- 
oeediiigs  in  courts  of  law,  the  following  modes 
for  the  service  of  process  in  certain  cases,  are 
prescribed:  "All  writs  of  scire  facias  and 
capias  ad  respondendum,  where  no  bail  is  re- 
quired, may  be  served  in  the  following  manner: 
Where  the  defendant  cannot  be  found,  it  shall 
be  deemed  sufficient  service  of  such  writ  for 
338*]  the  sherifif  or  *other  officer  to  whom  the 
same  is  directed,  to  leave  a  copy  thereof  with 
the  wife  of  the  defendant  or  some  free  white 
person  above  the  age  of  sixteen  years,  then  and 
there  being  of  the  family  of  the  defendant, 
and  found  at  his  usual  place  of  abode;  or  to 
leave  a  copy  thereof  at  some  public  place  at  the 
dwelling  house,  or  other  known  place  of  resi- 
dence of  such  defendant,  he  being  from  home, 
and  no  such  free  white  person  being  found 
there  willing  to  receive  the  same. 

On  the  18th  of  June,  1838,  the  District 
Judge  for  the  Southern  District  of  Mississippi, 
in  the  absence  of  the  circuit  or  presiding 
Judge,  caused  to  be  entered  on  the  minutes  of 
the  Circuit  Court,  as  a  rule  of  proceeding  in 
that  court,  an  order  in  the  following  words, 
viz.:  *The  capias  ad  respondendum  shall  be 
served  by  arresting  the  defendant,  unless  bail 
be  waived;  or  where  bail  be  waived,  or  a  sum- 
mons shall  issue,  the  same  shall  be  served  per- 
sonally, or  if  the  defendant  be  not  found,  by 
leaving  a  copy  thereof  at  his  or  her  residence, 
or  usual  place  of  abode,  at  least  twenty  days 
before  the  return  day  thereof,  to  entitle  the 
plaintifif  to  a  trial  or  judgment  by  default  at 
the  return  term." 

The  action  in  this  case  was  commenced  by 
a  summons,  and  the  marshal's  I'etum  of  the 
service  of  that  process,  and  the  judgment  there- 
upon by  default  at  the  return  term,  and  the 
subsequent  proceedings  upon  that  judgment, 
were  as  have  been  already  stated. 

Upon  the  application  of  the  defendant  Har- 
deman, at  tlie  May  Term  of  the  Circuit  Court, 
in  the  year  1850,  until  which  time  the  proceed- 
ings in  this  case  had  been  stayed,  the  court 
quashed  the  forthcoming  bond  and  fieri  facias 
sued  out  thereon,  and  set  aside  the  judgment 
purporting  to  be  a  judgment  by  default  against 
the  defendant,  as  being  unwarranted  upon  the 
face  of  the  proceedings,  and  therefore  void. 

In  reviewing  the  decision  of  the  Circuit 
Court,  it  should  be  borne  in  mind,  as  a  rule  to 
guide  and  control  our  examination,  that  the 
judgment  impugned  before  that  court  was  a 
judgment  by  default,  and  that  in  all  judgments 
by  default,  whatever  may  affect  their  compe- 
tency or  regularity,  every  proceeding  indeed, 
from  the  writ  and  indorsements  thereon,  down 
to  the  judgment  itself,  inclusive,  is  part  of  the 
record,  and  is  open  to  examination.  That  such 
cases  differ  essentially,  in  this  respect,  from 
those  in  which  there  is  an  appearance  and  a 
contestatio  litis,  in  which  the  parties  have 
elected  the  grounds  on  which  they  choose  to 
place  the  controversy,  expressly  or  impliedly 
waiving  all  others.  In  support  of  the  rule  just 
stated,  many  authorities  misht  be  adduced;  we 
cite  for  it  the  cases  of  Nadenbush  v.  Lane,  4 
Ran.  413,  and  of  Wainwright  v.  Harper,  3 
T^igh,  270. 

Within  the  scope  of  this  rule,  two  inquiries 
339*]  present  themselves  *in  connection  with 
the  decision  of  the  Circuit  Court.  The  first  is 
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this:  whether  the  court  in  which  the  judgment 
by  default  was  taken,  ever  had  jurisdicticm  as 
to  the  defendant,  so  as  to  warrant  the  judgment 
entered  against  him  by  default.  And  the  sec- 
ond inquiry  is,  whether,  upon  the  hypothesis 
that  the  court  had  not  jurisdiction  of  the  per8<m 
of  the  defendant,  and  that  the  judgment  against 
him  was  not  binding,  it  was  competent  for  the 
Circuit  Court,  in  the  mode  adopted  by  it,  to 
set  aside  the  judgment,  and  to  quash  the  pro- 
ceedings consequent  thereupon. 

In  reference  to  the  first  inquiry,  it  would 
seem  to  be  a  legal  truism,  too  palpable  to  be 
elucidated  by  argument,  that  no  person  can  be 
bound  by  a  judgment,  or  any  proceeding  con- 
ducive thereto,  to  which  he  never  was  party  or 
privy;  that  no  person  can  be  in  default  with 
respect  to  that  which  it  never  was  incumbent 
upon  him  to  fulfill.     The  court  entering  suebt 
judgment  by  default  could  have  no  such  juria- 
diction  over  the  person  as  to  render  such  person- 
al judgment,  unless,  by  summons,  or  other  pro- 
cess, the  person  was  legally  before  it.    A  court 
may  be  authorized  to  exert  its  powers  in  refer- 
ence either  to  persons  or  things —  may  have  • 
jurisdiction  either  in  personam  or  in  rem,  and 
the  existence  of  that  jurisdiction,  as  well  aa  the 
modes  of  its  exercise,  may  vary  materially  in 
reference  to  the  subject  matter  to  which  it  at- 
taches.   Nay,  they  may  be  wholly  inconsistent; 
or  at  any  rate,  so  much  so,  as  not  to  be  blended 
or  confounded.    This  distinction  has  been  recog- 
nized in  a  variety  of  decisions,  in  which  it 
has  been  settled,  that  a  judgment  depending 
upon  proceedings  in  personam  can  have  no  force 
as  to  one  on  whom  there  has  been  no  serv- 
ice of  process,  actual  or  constructive;  who  has 
had  no  day  in  court,  and  no  notice  of  any  pro- 
ceeding against   him.     That   with   respect  to 
such  a  person,  such  a  judgment  is  absolutely 
void;  he  is  no  party  to  it,  and  can  no  more  be 
regarded  as  a  party  than  can  any  and  every 
other  member  of  the  community.    Aa  amply 
sustaining  these  conclusions  of  law,  as  well  aa 
of  reason  and  common  sense,  we  refer  to  the 
following  decisions.     In   Borden   v.   Fitch,   13 
Johns.  141,  Thompson,  Chief  Justice,  says:  'To 
give  any  b'nding  effect  to  a  judgment,  it  is 
essential  that  the  court  should  have  jurisdic- 
tion of  the  person  and  the  subject  matter;  and 
the  want  of  jurisdiction  is  a  matter  that  may 
always  be  set  up  against  a  judgment  when 
sought  to  be  enforced,  or  where  any  benefit  is 
claimed   under   it.     The  want  of  jurisdiction 
makes  it  utterly  void  and  unavailable  for  any 
purpose.    The  cases  in  the  English  courts,  and 
in  those  of  our  sister  States,  are  very  strong  to 
show  that  judicial  proceedings  against  a  person 
not  served  with  process  to  appear,  and  not  be- 
ing within  the  jurisdiction  of  the  court,  and  not 
appearing  in  *person  or  by  attorney,  are  [*340 
null  and  void.    In  Buchanan  v.  Rucker,  9  East, 
102,  the  Court  of  King's  Bench  declared  that 
the  law  would  not  raise  an  assumpsit  upon  a 
judgment  obtained  in  the  Island  of  Tobago  by 
default,  when  it  appeared  upon  the  face  of  the 
proceedings  that  the  defendant  was  not  in  the 
island  when  the  suit  was  commenced,  and  that 
he  had  been  summoned  by  nailing  a  copy  of 
the  declaration  on  the  courthouse  door.    The 
court  said  it  would  have  made  no  difference  in 
the  case  if  the  proceedings  had  been  admitted 
to  be  valid  in  the  Island  of  Tobago.    In  the 
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Supreme  Court  of  Massachusetts,  Chief  Justice 
Parsons,  in  Bissell  v.  Briggs,  9  Mass.  464,  lays 
down  the  principle  very  clearly  and  distinctly, 
that  before  the  adoption  of  the  Constitution  of 
the  United  States,  and  in  reference  to  foreign 
judgments,  it  was  competent  to  show  that  the 
court  had  no  jurisdiction  of  the  cause;  and  if 
so,  the  judgment,  if  set  up  as  a  justification 
for  any  act,  would  be  rejected  without  inquiring 
into  its  merits.  After  citing  a  number  of  cases, 
the  learned  judge  proceeds  to  say:  '^e  have 
refused  to  sustain  an  action  here  upon  a  judg- 
ment in  another  state,  where  the  suit  was  com- 
menced by  attachment,  and  no  personal  sum- 
mons or  actual  notice  given  to  the  defendant, 
he  not  being  at  the  time  of  the  attachment, 
within  the  state.  In  such  cases,  we  have  con- 
sidered the  proceedings  as  in  rem,  and  only 
binding  the  goods  attached,  and  the  judgment 
having  no  force  in  personam.  This  principle 
is  not  considered  as  growing  out  of  anything 
peculiar  to  proceedings  by  attachment,  but  is 
founded  on  more  enlarged  and  general  princi- 
ples." It  is  said  by  the  court  "that  to  bind  a 
defendant  personally  by  a  judgment,  when  he 
was  never  personally  summoned,  nor  had  no- 
tice of  the  proceedings,  would  be  contrary  to 
the  first  principles  of  justice." 

It  is  worthy  of  notice,  in  this  place,  that  the 
cases  from  9  East,  and  9  Massachusetts,  cited 
by  Chief  Justice  Thompson,  were  not  instances 
in  which  the  validity  of  those  judgments  was 
examined  upon  appeal  or  writ  of  error,  but 
were  instances  in  which  that  validity  was  in- 
quired into  collaterally,  before  other  tribunals 
in  which  they  were  adduced  as  evidence  to  sus- 
tain other  issues  there  pending. 

In  the  case  of  Starbuck  v.  Murray,  5  Wen- 
dell, 156,  the  Supreme  Court  of  New  York  say: 
"The  courts  of  Connecticut,  Pennsylvania,  New 
Hampshire,  New  Jersey,  and  Kentucky,  have 
also  decided,  that  the  jurisdiction  of  the  court 
rendering  a  judgment,  may  be  inquired  into, 
when  a  suit  is  brought  in  the  courts  of  an- 
other state,  on  that  judgment;"  and  after  cit- 
ing the  cases  of  Thurber  v.  Blackburne,  1  N.  H. 
246;  Benton  v.  Bengot,  10  Sergeant  &  Rawle, 
240;  Aldrech  v.  Henney,  4  Conn.  280;  Curtis 
S41»J  V.  Gibbs,  I  Pa.  406,  nhey  say:  "This 
doctrine  does  not  depend  merely  upon  ad- 
judged cases;  it  has  a  better  foundation;  it 
rests  upon  a  principle  of  natural  justice.  No 
man  is  to  be  condemned  without  the  opportu- 
nity of  making  a  defense,  or  to  have  his  prop- 
erty taken  from  him  by  a  judicial  sentence, 
without  the  privilege  of  showing,  if  he  can, 
the  claim  agamst  him  to  be  unfounded."  The 
court  then  proceed  to  say:  ''But  it  is  con- 
tended, that  if  other  matter  may  be  pleaded 
by  the  defendant,  he  is  estopped  from  asserting 
anything  against  the  allegation  contained  in  the 
record.  It  imports  perfect  verity,  it  is  said, 
and  the  parties  to  it  cannot  be  heard  to  impeach 
it.  It  appears  to  me  that  this  proposition  as- 
sumes the  very  fact  to  be  established,  which  is 
the  only  question  in  issue.  For  what  purpose 
does  the  defendant  question  the  jurisdiction  of 
the  court!  Solely  to  show  that  its  proceedings 
and  judgment  are  void,  and  therefore  the  sup- 
posed record  is,  in  truth,  no  record.  If  the  de- 
fendant had  not  proper  notice  of,  find  did  not 
appear  to,  the  original  action,  all  the  State 
ci>iirt8,  with  one  exception,  agree  in  opinion 
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that  the  paper  introduced  as  to  him  is  no  rec- 
ord, but  if  he  cannot  show,  even  against  the 
pretended  record,  that  fact,  on  the  alleged 
ground  of  the  uncontrollable  verity  of  the  rec- 
ord, he  is  deprived  of  his  defense,  by  a  process 
of  reasoning  that,  to  my  mind,  is  little  less  than 
sophistry.  The  plaintiffs,  in  efifect,  declare  to 
the  defendant — ^the  paper  declared  on  is  a  rec- 
ord, because  it  says  you  appeared;  and  you  ap- 
peared, because  the  paper  is  a  record.  This  ifr 
reasoning  in  a  circle.  The  appearance  makes 
the  record  uncontrollable  verity,  and  the  record 
makes  the  appearance  an  unimpeachable  fact. 
Unless  a  court  has  jurisdiction,  it  can  never 
make  a  record  which  imports  uncontrollable 
verity  to  the  party  over  whom  it  has  usurped 
jurisdiction,  and  he  ought  not,  therefore,  to  be 
estopped  from  proving  anv  fact  which  goes  to- 
establish  the  truth  of  a  plea  alleging  the  want 
of  jurisdiction." 

By  the  same  court,  this  doctrine  is  affirmed 
in  the  case  of  Holbrook  v.  Murray,  6  Wendell, 
161.  In  the  case  of  Denning  v.  Corwin  & 
Roberts,  11  Wendell,  648,  it  was  ruled,  "That 
a  judgment  in  partition,  under  the  statute, 
where  part  of  the  premises  belonged  to  owners 
unknown,  was  not  valid,  imless  it  appear,  upon 
the  face  of  the  record,  that  the  affidavit  re 
quired  by  the  statute,  that  the  petitioner,  or 
plaintiff  in  partition,  is  ignorant  of  the  names, 
rights  or  titles  of  such  owners,  was  duly  pre- 
sented to  the  court,  and  that  the  notice,  also 
required  in  such  cases,  was  duly  published." 
And  Chief  Justice  Savage,  in  delivering  the 
opinion  of  the  court,  said:  "On  the  part  of 
the  plaintiff,  it  is  contended  that  the  jud^ent 
in  partition  is  void,  for  want  of  jurisdiction  in 
the  court,  the  requirements  of  the  statute  not 
havini?  been  complied  with;  and  on  the  part  of 
the  ^defendants,  it  is  insisted  that  it  is  [*342 
conclusive  until  reversed  or  set  aside,  that  it 
cannot  be  attacked  collaterally,  and  that  the 
defendants,  being  bona  fide  purchasers,  are  en- 
titled to  protection.  That  a  judgment  is  con- 
clusive upon  parties  and  privies,  is  a  proposi- 
tion not  to  be  denied;  but  if  a  court  has  acted 
without  jurisdiction,  the  proceeding  is  void, 
and  if  this  appear  on  the  face  of  the  record, 
the  whole  is  a  nullity."  After  quoting  the 
opinion  of  Chief  Justice  Thompson,  in  Borden 
V.  Fitch,  15  Johnson,  121,  Chief  Justice  Savage 
goes  on  to  say:  **With  respect  to  the  pro- 
ceedings in  partition,  now  the  subject  of  con- 
sideration, there  can  be  no  doubt  that  the 
court,  in  which  the  judgment  was  rendered, 
had  jurisdiction  of  the  subject  of  partition; 
but,  to  authorize  a  judgment  of  partition,  the 
parties  must  be  before  the  court,  or  it  must 
be  shown  to  the  court  that  some  of  them  are 
unknown;  and  this  must  appear  by  the  record, 
where  the  proceeding  is  against  owners  im- 
known;  it  is  a  proceeding  in  rem,  and  nothing 
is  to  be  taken  by  intendment.  There  is  avow 
edly  nothing  like  personal  notice  to  the  par- 
ties interested  as  defendants ;  they  are  not  even 
named;  and  the  right  of  the  plaintiff  depends 
entirely  upon  the  fact,  to  be  proved  by  affi- 
davit, that  the  owners  are  unknown."  The 
Chief  Justice,  after  showing  the  insufficiency, 
by  proof  of  the  affidavit,  according  to  the  req- 
uisition of  the  statute,  says:  "The  record 
then  states,  that  at  a  subsequent  day  the  plain* 
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tiffs  appear,  by  their  attorney,  and  the  parties 
unicnown  being  solemnly  demanded,  come  not, 
but  make  default.  The  statute  gives  the  court 
no  jurisdiction  to  take  any  steps  against  un- 
known owners,  until  notice  has  been  published 
according  to  the  statute.  Should  not  the  rec- 
ord, therefore,  show  that  it  had  been  made 
to  appear  to  the  court,  by  affidavit,  that  the 
owners  were  unknown  to  the  pI&^ntifTo,  ana 
that  such  notice  as  the  statute  requires  had 
actually  been  given?  Suppose  a  judgment 
record  is  produced,  in  which  the  plaintiff  de- 
i^lares  upon  a  promissory  note,  and  the  record 
does  not  show  that  the  defendant  is  in  custody, 
or  has  been  served  with  process,  and  yet  the 
court  render  judgment  by  default,  would  not 
such  a  record  be  an  absolute  nullity  T"  In  the 
•case  of  Wilson  et  al.  v.  The  Bank  of  Mount 
Pleasant,  reported  in  the  6th  of  Leigh,  Tuck- 
er, President  of  the  court,  thus  annoimces  the 
law:  'This  is  an  action  upon  a  judgment  of 
the  State  of  Ohio,  which,  it  is  contended,  is 
conclusive  in  the  courts  of  Virginia,  upon  the 
principles  of  the  Constitution  of  the  United 
States.  It  is  imnecessary,  in  this  case,  to  go 
into  the  question  of  the  construction  of  that 
clause  of  the  federal  compact  which  relates 
to  the  effect  of  judicial  proceedings  of  the  sev- 
eral States  in  other  states,  for  it  seems  to  be 
agreed,  on  all  hands,  that  the  doctrine  of  the 
conclusiveness  of  *the  judgments  of  the  several 
343*]  ^States,  is  to  be  taken  with  the  qualifi- 
cation, that,  where  the  court  has  no  jurisdiction 
over  the  subject  matter  or  the  person,  or  where 
the  defendant  has  no  notice  of  this  suit,  or 
was  never  served  with  process,  and  never  ap- 
peared to  the  action,  the  judgment  will  be  es- 
teemed of  no  validity."  With  this  doctrine 
entirely  agrees  another  doctrine  of  the  Su- 
preme Court  of  Virginia,  in  the  case  of  Wvnn 
V.  Wyat's  Adm'r.  11  Leigh,  584,  in  which  last 
case  the  court  say,  "That  the  appearance  of 
the  defendant  in  term,  and  his  motion  to  quash 
the  attachment  irregularly  issued,  and  to  set 
aside  the  proceedings  at  the  rules,  founded 
upon  it,  was  not  an  appearance  to  the  action, 
dispensing  with  further  and  proper  process; 
that  the  award  of  the  alias  summons  was  prop- 
er and  necessary;  and  that  the  proceedings  on 
that  subsequent  process  cannot  be  sustained, 
since,  confessedly,  it  was  not  duly  served." 
But  the  decision  which  should  be  decisive  upon 
the  question  now  before  us,  is  a  decision  of 
this  court,  in  the  ca«e  of  Hollingsworth  v.  Bar- 
bour et  al.  in  the  4th  of  Peters,  p.  466.  That 
was  a  case  exhibiting  the  followmg  features: 
A  title  had  been  made  to  land,  by  deed  from  a 
Commissioner,  acting  under  a  decree  in  chan- 
cery, in  the  State  Court  in  Kentucky,  in  which 
the  "unknown  heirs"  of  a  person  from  whom 
title  was  deduced,  were  made  defendants,  and 
the  decree,  as  against  those  heirs,  was  taken  by 
default,  after  order  of  publication.  The  gran- 
tee of  the  Commissioner  filed  his  bill,  to  obtain 
possession  of  the  lands,  against  various  persons 
who  had  taken  possession  thereof.  The  Cir- 
cuit Court  of  the  United  States  dismissed  the 
bill,  upon  the  grounds  that,  at  the  date  of  the 
proceedings  in  the  State  Court  (under  which 
the  conveyance  of  the  Commissioner  purported 
to  have  been  made),  there  was  no  law  of 
the  State  authorizing  those  proceedings  against 
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the  imknown  heirs  of  the  original  owner  of 
the  land,  and  the  decree  taken  upon  those 
proceedings,  by  default  against  them,  and  as 
they  never  had  personal  notice  of  the  suit,  the 
decree  by  default  and  the  title  made  by  tne 
Commissioner,  were  null,  av  respected  cither 
those  heirs  or  the  persons  in  possession  of  the 
lande.  Tnc  very  lucid  argument  of  Mr.  Justice 
Trimble,  in  the  Circuit  Court,  which  was  adopt- 
ed literally  and  in  extenso  by  this  court,  is 
too  long  for  insertion  here,  but  one  or  two  of 
the  conclusions  reached  by  him,  and  affirmed 
by  this  court,  in  the  words  of  that  Judge, 
may  be  noticed.  '*The  principle,"  said  that 
Judge,  and  said  this  court  in  confirmation, 
"is  too  well  settled,  and  too  plain  to  be 
controverted,  that  a  judgment  or  decree,  pro- 
nounced by  a  competent  tribunal,  against  a 
party  having  actual,  or  constructive  notice,  of 
the  pending  of  the  suit,  is  to  be  regarded  by 
every  other  co-ordinate  tribunal;  and  that,  U 
the  judgment  or  decree  be  erroneous,  the 
•error  can  be  corrected  only  by  a  su-  [*S44 
preme  appellate  tribunal.  The  leading  dis- 
tinction is  between  judgments  and  decrees 
merely  void,  and  such  as  are  voidable  only. 
The  former  are  binding  nowhere,  the  latter 
everywhere,  until  reversed  by  a  superior  au- 
thority. The  suit  and  decree  are  against 
the  unknown  heirs  of  John  Abel  Hamblin. 
Instead  of  personal  service  of  process  upon 
the  defendants  in  the  suit,  an  order  of  publica- 
tion was  made  against  them;  and  upon  a  cer- 
tificate of  the  publication  of  this  order,  for 
eight  weeks,  in  an  unauthorized  newspaper, 
being  produced  and  filed  in  the  cause,  the  bill 
was  taken  pro  confesso,  and  at  the  next  suc- 
ceeding term,  the  final  decree  was  entered, 
directing  the  conveyance  of  the  land  to  the 
complainant.  Again,  that  Judge  and  this  court 
speaking  through  him,  say:  "It  would  seem 
that  the  court  acted  without  authority,  and 
that  the  decree  is  void,  for  want  of  jurisdic- 
tion in  the  court.  But  if  not  void  as  being 
coram  non  iudice,  it  is  void  and  wholly  inef- 
fectual to  bind  or  prejudice  the  rights  of  Ham- 
lin's heirs,  against  whom  the  decree  was  ren- 
dered, because  they  had  no  notice,  either  actual 
or  constructive.  The  principle  of  the  rule, 
that  decrees  and  judgments  bind  only  parties 
and  privies,  applies  to  the  case;  for,  though 
the  unknown  heirs  of  Hamlin  are  affected  to 
be  made  parties  in  the  bill,  there  was  no  serv- 
ice of  process,  nor  any  equivalent,  to  bring 
them  before  the  court,  so  as  to  make  them,  in 
the  eye  of  the  law  and  justice,  parties  to  the 
suit."  Here,  again,  it  should  be  tx>me  in  mind 
that  this  is  not  an  instance  of  reversal  by  an 
appellate  tribunal,  for  error  or  irregularity  in 
an  inferior  court;  but  a  test,  collaterally  ap- 
plied by  an  independent  authority,  to  the  char- 
acter of  proceedings,  as  void  or  voidable  in 
their  nature. 

At  this  point  it  is  proper  to  advert  to  the 
character  and  effect  of  the  process  in  the  suit  of 
Harris  v.  Hardeman,  as  constituting  service 
upon  the  defendants  in  that  suit,  and  thereby 
investing  the  court  with  jurisdiction  over  their 
rights.  If  the  rule  prescribed  by  the  Statute 
of  Mississippi,  already  referred  to,  is  to  gov- 
ern in  this  case,  it  is  presumed  that  a  doubt 
will,  or  can  hardly  be  raised  as  to  the  insuffi- 
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eiencj  of  the  service,  as  there  are  not  less  than 
three  instances  in  which  the  requisites  of  the 
statute  have  not  been  complied  with.  In  the 
first  place,  it  is  not  shown,  by  the  return,  that 
the  defendant  could  not  be  found,  which  should 
have  been  shown,  in  order  to  justify  the 
substitution  of  any  other  in  lieu  of  personal 
service.  Second,  it  is  not  shown  that  a  copy 
of  the  process  was  left,  either  with  the  wife  of 
the  defendant,  or  with  some  other  free  white 
person  above  the  age  of  sixteen  years,  being 
one  of  the  family  of  the  defendant.  Third, 
it  is  not  stated  or  proved  that  a  copy  was  left 
at  some  public  place  of  the  dwelling  house  of 
345*]  the  defendant,  •he  being  from  home,  and 
no  free  white  person,  as  above  described,  being 
found  there,  willing  to  receive  the  process. 
But  it  has  been  contended,  that  by  a  rule 
adopted  by  the  Judge  of  the  District  Court,  a 
mode  for  the  service  of  process  has  been  pre- 
scribed, differing  from  that  ordained  by  the 
Statute  of  Mississippi,  and  dispensing  with 
several  of  the  requisites  insisted  on  by  the 
statute,  and  that  the  service  in  the  suit  in  the 
Circuit  Ck)urt  was  in  conformity  with  the  rule 
of  the  District  Judge.  Forbearing,  for  the 
present,  any  inquiry  as  to  the  validity  of  the 
rule  msuie  by  the  District  Judge,  under  *the  de- 
cision of  this  court,  in  the  case  of  Amis  v. 
Smith,  16  Peters,  303,  we  proceed  to  compare 
the  proof  of  service  as  apparent  upon  the  re- 
turn of  the  marshal,  with  the  requirements  of 
the  rule  in  question.  This  rule  has  been  al- 
ready quoted.  The  return  of  the  marshal  has 
also  been  given  totidem  verbis.  It  will  be  seen 
that  the  reason  assigned  in  the  rule,  as  forming 
the  justification  for  dispensing  with  personal 
service,  is  not  stated  in  the  return  of  the  ofii- 
cer,  and  there  is  an  entire  omission  to  give  the 
date  or  time  preceding  the  term  of  the  court 
to  which  the  process  was  returnable,  so  as  to 
show  that  the  plaintiff  was  authorized  to  take 
a  judgment  by  default,  in  virtue  of  a  legal  con- 
structive notice,  and  a  failure  of  appearance. 
Whether,  therefore,  the  Statute  of  Mississippi, 
or  the  rule  made  by  the  District  Judge,  be  re- 
garded as  operative,  there  was,  in  the  suit  in 
the  Circuit  Court,  neither  notice  by  personal 
service  of  process,  nor  notice  by  legal  construc- 
tion. The  judgment  by  default,  therefore,  must 
be  regarded  as  obnoxious  to  every  impeach- 
ment of  its  efficacy  which  can  fiow  from  its 
having  been  entered  against  one  who  was 
nev^r  a  party  in  court,  with  respect  to*  the  pro- 
ceedings upon  which  that  judgment  was  taken. 
But  there  is  another  view  of  the  questions 
raised  in  this  cause,  which  is  equally,  or  even 
more  conclusive  in  favor  of  the  decision  now 
under  review.  At  the  time  of  the  motion  to 
the  Circuit  Court  to  quash  the  forthcoming 
bond  and  set  aside  the  judgment  by  default, 
that  judgment  was  still  unsatisfied,  and  was  in 
the  progress  of  execution,  and  the  forthcoming 
bond,  filed  in  the  clerk's  office,  according  to 
the  laws  of  the  State,  was  properly  a  part  of 
the  process  of  execution,  the  fieri  facias  being 
sued  out  therein  from  the  office  without  any 
order  of  the  court.  The  proceedings  then, 
still  being  as  it  were  in  fieri,  and  not  termi- 
nated, it  was  competent  for  the  court  to  rectify 
any  irregularity  which  might  have  occurred  in 
the  progress  of  the  cause,  and  to  do  this  either 
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by  writ  of  error  coram  vobis  or  by  audita  que* 
rela  if  the  party  choose  to  resort  to  the  latter 
mode.  If  this  position  be  maintainable,  then, 
there  would  seem  to  be  an  entire  removal  of 
all  exception  to  the  judgment  of  the  Circuit 
Court,  •as  it  is  believed  to  be  the  settled  [•846 
modern  practice,  that  in  all  instances  in  which 
irregularities  could  formerly  be  corrected  upon 
a  writ  of  error  coram  vobis  or  audita  querela 
the  same  objects  may  be  effected  by  motion  to 
the  court,  as  a  mode  more  simple,  more  ex- 
peditious, and  less  fruitful  of  difficulty  and 
expense.  In  this  case  the  cause  was  still  under 
the  control  and  correction  of  the  court,  for  the 
enforcement  of  its  judgment  and  the  super- 
vision of  its  own  process,  and  in  the  exercise 
of  this  function,  it  was  competent  for  it  to 
look  back  upon  the  entire  progress  of  the  case, 
up  to  the  writ  and  indorsements  thereon,  under 
the  rule  already  stated,  as  applicable  to  judg- 
ments by  default,  and  to  correct  any  irregulari- 
ties which  might  be  detected.  In  the  present 
case  there  is  less  show  of  objection  to  such  ac- 
tion, on  the  part  of  the  court,  as  it  affects  the 
rights  of  no  third  parties,  but  is  limited  in  its 
consequences  to  the  parties  to  the  suit  only. 

We  order  the  judgment  of  the  Circuit  Court 
to  be  affirmed. 

Messrs.  Justices  McLean,  Wayne,  and  Grier, 

dissented. 

OBDEB. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
Mississippi,  and  was  argued  by  counsel;  on 
consideration  whereof,  it  is  now  here  ordered 
and  adjudged  by  this  court,  that  the  judgment 
of  the  said  Circuit  Court,  on  the  motion  to 
quash  the  forthcoming  bond  and  to  set  aside 
the  original  judgment  as  set  forth  in  the  record 
of  this  cause,  1^,  and  the  same  is  hereby  af- 
firmed, with  costs. 


NATHANIEL  HOYT  and  James  Blandin,  Ad- 
ministrators, etc.,  and  the  said  James  Blan- 
din, William  M.  Hudson,  and  Josephine,  his 
Wife,  Heirs  of  Antoine  Blandin,  Deceased, 
and  Elisha  M.  Pease,  Appellants, 

V. 

GEORGE  S.  HAMMEKIN,  and  Adelaide  Ma- 
tilda, his  Wife.^ 

Texas  and  Louisiana  Law — Father  cannot  con- 
vey title  of  minor  child. 

Where  a  title  to  land  In  the  State  of  Coabnila  and 
Texas  was  obtained  in  1833,  by  a  mother  for.  and 
in  the  name  of  her  daughter,  and  in  183o  the 
father  of  the  daughter  conveyed  it  away  by  a  deed 
executed  in  Louisiana,  this  deed  was  properly  set 
aside  by  the  District  Court  of  Texas. 

It  was  not  executed  either  according  to  the  laws 
of  Louisiana,  or  those  of  Coahuila  and  Texas. 

11  HIS  was  an  appeal  from  the  Dis-   [•347 
trict  Court  of  the  United  States  for  the 
Dstrict  of  Texas. 

1. — Mr.  Justice  Curtis  was  necessarily  altsent 
when   this  case  was  considered  and  decided. 
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The  facts  are  stated  in  tUe  op inion  of  the 
court. 

It  was  argued  by  Mr.  Allen  for  the  appellant, 
with  whom  was  Mr.  Hale,  and  by  Mr.  Hughes 
for  the  appellee. 

Mr.  Justice  McLean  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  in  chancery  from  the  Dis- 
trict Court  of  the  United  States  for  the  District 
of  Texas. 

The  bill  alleges  that  the  States  of  Goahuila 
and  Texas,  on  the  23d  of  November,  1833, 
granted  eleven  leagues  of  land,  on  the  River 
Navasota,  in  the  department  of  Nacogdoches, 
and  of  the  value  of  $50,000,  to  Adelaide  Ma- 
tilda Mexia;  that  on  the  10th  of  February, 
1836,  her  father,  Antonio  Mexia,  upon  some 
supposed  necessity  of  having  the  legal  title 
vested  in  a  citizen  of  said  State,  and  without 
consideration,  sold  and  conveyed  the  land  to 
John  A.  Merle,  by  authentic  act  before  a  no- 
tary public  of  Louisiana,  and  not  according  to 
any  law  in  Texas,  or  in  the  State  of  Ck>ahuila 
and  Texas;  and  that  the  said  Merle  by  a  like 
authentic  act,  declared  that  the  said  land  was 
purchased  by  him  with  the  funds  of  Antonio 
Blandin;  that  the  said  Antonio  died  intestate; 
that  Nathaniel  Hoyt  and  James  Blandin  have 
been  appointed  administrators  of  his  succession, 
and  that  Josephine  Hudson  and  James  Blandin 
are  his  heirs  at  law ;  that  the  said  Adelaide  Ma- 
tilda owns  the  same  in  her  own  right,  but  that 
the  administrators  and  heirs  of  Blandin  claim 
the  same  by  descent. 

An  amended  bill  represents,  that  Antonio 
Blandin,  ancestor  of  defendants,  before  his 
death,  in  order  to  carry  out  the  trust  created 
by  the  sale  to  him,  and  to  prevent  the  land 
from  being  subject  to  his  debts,  and  that  the 
title  might  be  vested  in  a  resident  of  Texas,  he 
expecting  to  be  absent,  without  consideration 
or  consent  of  complainants,  conveyed  all  his 
right  and  interest  in  the  land  to  Elisha  M. 
Pease;  that  by  reason  of  this  conveyance,  the 
land  did  not  descend  to  the  heirs  of  Blandin, 
but  the  title  remains  in  Pease,  who  holds  the 
same  for  the  benefit  of  the  complainants;  that 
he  does  not  claim  title  for  his  own  benefit  but 
for  the  benefit  of  those  for  whom  the  trust  was 
created.  And  the  complainants  pray  that  Pease 
may  be  made  a  party ;  and  that  the  sale  by  An- 
tonio Mexia  be  declared  void,  or  that  the  heirs 
of  Blandin  may  be  held  trustees,  etc.,  and  com- 
pelled to  convey,  etc. 

The  heirs  of  Blandin  pleaded  in  bar  to  so 
much  of  the  bill  as  alleges  the  grant  of  the 
land  to  the  said  Adelaide  Matilda,  and  a  sub- 
sisting title  in  her,  and  seeks  special  or  general 
relief.  They  allege,  that  in  pursuance  of  a  peti- 
848*]  tion,  bearmg  date  the  27th  of  •January, 
1830,  presented  to  the  Governor  of  the  State  of 
Ck)ahuila  and  Texas,  by,  and  in  behalf  of  one 
Pedro  Varela,  a  grant  by  way  of  sale,  in  con- 
formity with  the  24th  article  of  the  Ck)Ionization 
J^w  of  the  24th  of  March,  1825,  was  made  to 
him,  by  the  said  Governor,  of  eleven  leagues  of 
land  in  the  vacant  land  of  said  State.  That  on 
the  29th  of  March,  1832,  said  Varela,  by  no- 
tarial act,  in  the  City  of  Mexico,  sold  and  trans- 
ferred said  land  to  one  Charlotte  Walker,  wife 
of  said  Mexia,  for  the  use  of  their  daughter, 
the  said  Adelaide  Matilda^  then  a  minor,  un- 
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married,  and  subject  to  the  power  of  her  fa- 
ther; in  order  that  she  might  enjoy  or  alienate 
said  land,  as  absolute  proprietress  of  the  same, 
that  by  said  act  she  became  boimd  to  pay 
the  government  of  said  State,  the  value  of  the 
land,  according  to  the  colonization  law;  that 
the  sale  and  transfer  were  founded  upon  a 
valuable  consideration  in  money,  paid  by  Mexia 
to  Varela;  that  said  act  was  executed  by  Char- 
lotte, wife  of  Mexia,  acting  for  her  husband, 
and  in  his  absence,  by  virtue  of  the  power 
granted  to  her,  according  to  the  laws  of  Mexico, 
by  Alexander  Alvarez  Guitian,  second  consti- 
tutional Alcalde  of  the  City  of  Mexico,  on  the 
10th  of  March,  1832;  and  that  Mexia  thereby 
became  entitled  to  all  the  benefits  of  said  act, 
and  was  bound  by  the  same. 

That  on  the  23d  of  November,  1833,  a  sur- 
vey having  first  been  made,  a  title  of  possession 
of  the  land  was  made  by  the  Commissioner, 
Vicente  Aldreto,  to  Adelaide  Matilda;  and 
that,  on  the  10th  of  February,  1836,  said  Ade- 
laide Matilda  remaining  unmarried,  and  subject 
to  Mexia,  her  father,  he,  by  a  notarial  act,  at 
the  City  of  New  Orleans,  granted,  sold,  and 
transferred  the  land,  with  the  consent  and  au- 
thorization of  his  said  wife,  to  said  John  A. 
Merle,  then  acting  as  trustee  for  Antonio  Blan- 
din, for  the  consideration  of  $7,306.25  then  paid 
to  said  Mexia  by  Merle,  out  of  the  funds  of 
Blandin,  in  his  possession.  Other  parts  of  the 
bill  were  denied  m  the  plea. 

The  answer  of  Pease  admits,  that  sometime 
in  1838,  Antonio  Blandin  called  upon  him  and 
stated  that  he  held  the  title  to  three  eleven 
league  grants  in  Texas,  one,  as  he  believes,  the 
grant  in  controversy;  that  said  land  had  been 
conveyed  to  him  by  the  owners,  in  order  that 
he,  as  a  resident  of  Texas,  might  hold  the 
same  for  their  benefit,  etc. 

The  other  defendants  admit  the  conveyances 
alleged  in  the  bill,  but  do  not  admit  the  trust 
in  their  ancestor,  and  they  allege  as  a  reason  for 
his  conveyance  to  Pease,  that  he  was  embar- 
rassed, and  was  apprehensive  his  creditora 
would  subject  the  land  to  the  payment  of  hia 
debts.  The  land,  they  assert,  was  conveyed  in 
trust  to  Pease,  for  the  benefit  of  the  wife  and 
children  of  Blandin. 

A  demurrer  was  filed  to  the  amended  bill, 
which  was  properly  •overruled  by  the  [•840 
District  Court.  The  case  must  be  examined 
here  on  its  merits. 

The  purchase  from  Varela  was  made  by  Mrs. 
Mexia,  for  the  benefit  of  her  daughter  Adelaide 
Matilda.  It  was  a  concession  to  oe  located  up- 
on the  unappropriated  lands  of  the  State. 
After  the  location  and  survey  were  made,  the 
title  of  possession  issued  to  Adelaide  Matilda. 

The  59th  law  of  Toro  provides,  when  the 
husband  shall  be  absent,  and  no  present  prospect 
of  his  return,  or  where  there  be  danger  1^ 
reason  of  delay,  the  justice,  with  a  knowledge 
of  the  cause,  being  le^timate,  or  necessary, 
or  profitable  to  the  wife,  may  give  the  li- 
cense to  the  wife,  which  the  husband  might 
give,  which  thus  given,  shall  be  as  good  as  if 
given  by  the  husband.  3  Novisima  Recop.  404. 
A  license  thus  given  by  the  judge,  in  conse- 
quence of  the  absence  of  the  husband,  doee 
not  authorize  the  wife  to  bind  the  husband, 
nor  does  it  appear  that  she  pretended  to  do  so, 
in  the  purchase  from  Varela.    From  the  con- 
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veyanc6,  it  enfficiently  appears  that  this  prop- 
erty did  not  become  a  part  of  the  community 
property  of  husband  and  wife. 

The  conveyance  of  the  land  by  Mexia  to 
Merle,  as  trustee  for  Blandin,  for  the  considera- 
tion of  $7,306.25  expressed,  does  not  contain 
the  necessary  formula  for  a  transfer  of  title, 
under  the  laws  of  Louisiana.  But  those  laws 
do  not  govern  the  right  of  Mexia  to  make  the 
conveyance,  or  to  make  it  in  the  form  in  which 
it  was  executed. 

To  show  that  this  act  was  done  by  Mexia, 
with  the  consent  of  his  wife,  a  letter  of  hers  is 
appended  to  the  transaction,  and  a  part  of  it 
embodied  in  the  conveyance.  This  letter  bears 
date  of  November  1st,  1836,  while  the  authentic 
aet  in  which  it  is  incorporated,  is  dated  the 
10th  of  February,  1836.  It  is  not  readily  per- 
ceived how  a  letter,  dated  ten  months  after  the 
conveyance,  could  constitute  a  part  of  it.  From 
the  instrument  it  appears  that  Merle  was  a 
purchaser  for  himself,  his  heirs  and  assigns, 
when  it  is  admitted  that  he  purchased  as  the 
trustee  of  Blandin,  and  with  his  money. 

But  the  facts  in  the  case  show  that  no  money 
was  paid  on  the  purchase.  The  Hon.  P.  Soul6 
says,  the  sale  was  made  by  General  Mexia  to 
John  A.  Merle  without  consideration,  and  for 
the  sole  purpose  of  protecting  the  property  of 
his  children,  understanding  that  Texian  citizens 
only  could  hold  lands  in  Texas.  The  witness 
was  well  acquainted  with  Antonio  Blandin, 
who  consulted  with  the  witness,  and  stated  the 
land  was  confided  to  his  care,  never  speaking 
of  it  as  his  private  property,  or  as. having  paid 
any  consideration  for  it.  Blandin  uniformly 
apoke  of  the  land  as  a  trustee,  and  not  as 
owner. 

The  deposition  of  E.  M.  Pease,  one  of  the 
S50*]  defendants,  was  taken  •by  the  complain- 
ants, but  it  was  objected  to  by  the  defendants 
below,  on  the  ground  that  Pease  was  a  party, 
and  that  the  commissioner  of  the  United  States 
who  had  taken  the  same,  did  not  appear  to 
have  been  sworn.  The  District  Court  refused 
to  admit  the  deposition  on  both  grounds.  As 
the  deposition  was  not  taken  with  the  leave  of 
the  court,  it  was  properly  overruled,  on  the 
ground  that  the  witness  was  a  party;  but  the 
other  ground  in  regard  to  the  commissioner 
not  appearing  to  have  been  sworn,  was  not  sus- 
tainable. The  commissioner  is  an  officer  ap- 
pointed by  the  courts  of  the  United  States,  and 
his  official  acts  are  prima  facie  valid. 

Had  General  Mexia  power  to  make  a  convey- 
ance to  Merle!  Was  it  executed  according  to 
the  laws  of  Louisiana,  where  the  act  was  done, 
or  the  laws  of  Texas,  where  the  land  is  situ- 
ated, and  which  must  govern  the  act?  The 
laws  of  Louisiana  do  not  authorize  the  transfer 
of  a  child's  property  by  parents  or  guardians, 
without  an  order  from  the  judge,  granted  on 
the  advice  of  a  family  meeting.  1  Civil  Code, 
art.  334,  338.  No  such  ceremony  was  observed 
in  the  conveyance  to  Merle,  as  the  law  re- 
quires, and  consequently  the  act  was  not  oper- 
ative by  the  Louisiana  law.  The  letter  of  the 
wife,  if  it  were  genuine  and  bore  the  proper 
date,  is  not  evidence  of  a  family  meeting,  and 
that  the  sale  was  ''of  absolute  necessity,  or  of 
evident  advantage  to  the  minor." 

It  is  contended  that  the  property  in  question 
came  to  Adelaide  Matilda,  through  the  means 
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of  her  father,  and  consequently,  that  he  had 
the  power  to  convey  it.  Such  property  under 
the  civil  law  is  called  profectitious. 

There  is  no  evidence  that  the  father  paid 
any  consideration  for  this  property.  It  was 
purchased  by  the  mother  for  the  benefit  of  her 
daughter;  and  when  the  concession  was  located 
and  arranged,  the  perfect  title  was  made  in  the 
name  of  the  daughter.  The  presumption  that 
the  consideration  paid  was  paid  by  the  mother, 
arises  from  the  facts.  Her  marital  rights  un- 
der the  civil  law,  as  to  property,  were  independ- 
ent of  her  huslmnd;  and  in  this  view  it  may 
well  be  presumed  that  she  paid  the  considera- 
tion for  the  purchase. 

The  fact  that  no  money  was  paid  by  Merle, 
although  a  large  siun  was  inserted  in  the  act  of 
conveyance,  shows  the  nature  of  that  transac- 
tion; and  that  the  step  was  taken,  as  sworn  to 
by  Mr.  Soul6,  to  preserve  the  land  by  a  legal 
ownership,  for  the  benefit  of  his  daughter. 

The  mother  having  procured  the  complete 
title  to  the  property  in  the  name  of  her  daugh- 
ter, she  had  no  power  to  consent  to  or  author- 
ize the  transfer  of  it  by  her  husband.  The  pre- 
tense of  the  letter  gives  no  validity  to  the  act 
of  conveyance.  The  transfer  of  the  concession 
to  the  mother,  by  Varela,  for  her  daughter, 
*was  not  made  as  a  part  of  the  marital  [*351 
community.  The  conveyance  to  the  mother  and 
the  declared  object  of  it,  negatives  such  a 
presumption. 

Acquired  as  the  property  was,  the  law  de- 
nominates it  adventitious.  It  came  to  their 
daughter  through  her  mother.  In  this  view, 
it  is  contended  that  the  usufruct  was  in  the 
father,  ''who  is  bound  to  defend  and  preserve 
it,  both  in  court  and  out;"  3  Las  Siate  Partidas, 
149,  and  that  he  had  power  to  convey  it. 

From  the  terms  of  conveyance,  it  is  clear  that 
Mexia  assumed  to  act,  not  in  his  own  right,  but 
in  the  character  of  father  and  natural  tutor, 
and  b  yauthorization  of  his  wife.  The  instru- 
ment purports  tod  conevy  the  title  to  his 
daughter,  which  admitted  the  right  to  be  in  her. 
The  letter  of  the  wife,  as  he  supposed,  was  evi- 
dence of  a  bamily  metting  required  by  law,  and 
under  which  he  assumed  to  act. 

A  guardian  cannot  dispose  of  the  property  of 
his  ward  without  the  permission  oi  the  judge 
of  his  domicil.  1  White's  Recop.  15  and  16, 
part.  4.  1,  14,  tit.  11,  p.  4.  During  the  minor- 
ity of  the  child,  the  only  right  of  the  father  is, 
to  take  the  usufruct.  He  has  no  power  to  sell 
the  property  of  the  minor,  except  for  certain 
purposes,  and  under  the  sanction  of  the  Judge. 
2  Part.  1137.  The  conveyance  to  Merle  was 
not  made  as  the  law  requires,  and  it  was  there- 
fore void.  It  was  not  valid  imder  the  laws  of 
Louisiana,  nor  imder  the  laws  of  Texas  and 
Coahuila. 

The  decree  of  the  District  Court  is  aflirmed. 

Mr.  Justice  Nelson  concurred  in  the  result 
to  which  the  above  opinion  arrived. 

OBDEB. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  District  Court  of 
the  United  States  for  the  District  of  Texas, 
and  was  argued  by  counsel;  on  consideration 
whereof,  it  la  now  here  ordered,  adjudged  and 
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decreed  by  this  court,  that  the  decree  of  the 
said  District  Court  in  this  cause  b^  and  the 
same  is  hereby  affirmed,  with  costs. 


THE  GENERAL  MUTUAL  INSURANCE  COM- 
PANY, PUintiffs  in  Error, 

V. 

EBENEZER  B.  SHERWOOD. 

Marine  insurance — measure  of  damages — colH- 
sion  by  negligence  of  owners  or  mariners,  not 
recoverable  imder  usual  policy. 

Under  a  policv  insuring  against  the  usual  perils 
of  the  sea,  including  barratry,  the  underwriters 
are  not  liable  to  repay  to  the  insured,  damages 
3S2*]  paid  by  him  to  the  ^owners  of  another  ves- 
sel and  cargo,  suffered  in  a  collision  occasioned  by 
the  negligence  of  the  master  or  mariners  of  the 
vessel  insured. 

A  policv  cannot  be  so  construed  as  to  insure 
against  all  losses  directly  referable  to  the  negli- 
gence of  the  master  and  mariners.  But  if  the  loss 
Is  caused  by  a  peril  of  the  sea,  the  underwriter  is 
responsible,  although  the  master  did  not  use  due 
care  to  avoid  the  peril. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  States 
for  the  Southern  District  of  New  York. 

It  was  an  action  of  assumpsit  brought  by 
Sherwood  against  the  General  Mutual  Insur- 
ance Company,  upon  a  policy  of  insurance, 
dated  New  York,  17th  of  October,  1843,  by 
which  the  Company  insured  Sherwood  to  the 
amount  of  $8,000,  for  the  account  of  whom  it 
might  concern,  loss  payable  to  him,  upon  the 
brig  Emily,  from  the  17th  October,  1843,  at 
noon,  until  the  17th  October,  1844,  at  noon, 
the  vessel  being  valued  in  the  policy  at  $16,000. 

This  policy  was  effected  for  the  benefit,  and 
to  protect  the  interest  of  Frederick  Sherwood 
and  Abraham  Sherwood,  part  owners  of  said 
vesseL 

On  the  13th  March,  1844,  the  brig  sailed  from 
Charleston  with  a  cargo  of  merchandise,  bound 
for  New  York,  being  at  the  time  provided  with 
a  skillful  and  experienced  master,  experienced 
and  skillful  mates,  and  a  competent  crew,  and 
was  in  all  respects  seaworthy  for  the  voyage. 

About  5  o'clock  in  the  afternoon  of  Tu^ay, 
19th  March,  a  licensed  pilot  boarded  them,  and 
took  the  command  and  management  of  the  ves- 
sel. The  wind  being  unfavorable,  the  brig  ran, 
close  hauled,  heading  north  and  north  by  east, 
until  the  pilot  considered  himself  up  to  the 
point  of  the  Romer  Shoals;  he  then  tacked  and 
stood  in  for  Sandy  Hook,  heading  to  the  south- 
ward and  westward,  close  hauled.  Between  7 
and  8  o'clock  at  night,  the  pilot  gave  orders  to 
go  about;  in  attempting  to  execute  this  order, 
the  brig  misstayed,  and  the  pilot  then  gave  or- 
ders to  wear  ship.  At  this  time,  and  whilst  in 
the  act  of  wearing,  being  very  close  to  the 
shore,  the  rigging  of  the  vessel  having  become 
entangled,  and  the  crew  being  occupied  with 
the  maneuvering  of  their  vessel,  the  nrst  mate, 
who  was  -on  the  top  gallant  forecastle,  saw  a 
schooner  very  close  to  them.  Confused  by  this 
sudden  appearance,  his  attention  in  keeping  a 

Note. — Barratry,  what  is.     See  note  to  Waters 
T.  Merchants*  Ins.  Co.  9  L.  eU.  U.  8.  692. 
452 


sharp  lookout  having  been  distracted  by  his 
attending  to  the  working  of  the  vessel,  he,  in 
this  sudden  emergency,  exclaimed,  "Helm  hard 
down!  luff!  luff!**  The  man  at  the  wheel 
obeyed,  and  almost  instantaneously  the  brig 
struck  the  schooner,  which  proved  to  be  '*The 
Virginian,"  bound  from  Norfolk,  with  a  full 
cargo  of  merchandise,  for  New  York.  The  order 
given  by  the  mate  to  "luff,"  was  erroneous. 

*The  brig  Emily  was  injured  by  the  [*35S 
collision  to  the  amoimt  of  $300;  the  schooner 
Virginian  was  so  much  injured  that  she  simk, 
and  with  her  cargo  was  totally  lost. 

On  the  26th  March,  1844,  the  owners  of  the 
schooner  filed  their  libel  in  the  District  Court 
of  the  United  States  for  the  Southern  District 
of  New  York,  against  the  brig  Emily,  claiming 
that  she  was  specifically  liable  for  the  loss  and 
injury  occasioned  by  the  libel. 

The  owners  of  the  Emily  filed  their  answer, 
denying  that  the  collision  was  occasioned  by 
the  fault  of  those  in  charge  of  her,  and  imput- 
ing the  blame  to  the  crew  of  the  Virginian.  On 
the  12th  October,  1845,  the  cause  was  brought 
to  a  hearing,  and  witnesses  examined  on  both 
sides. 

On  the  22d  April,  1845,  Judge  Betts  pro- 
nounced his  opinion  to  be,  that  the  brig  Emily 
was  to  leeward  of  the  Virginian  when  the  lat- 
ter was  first  seen;  that  no  sufficient  and  proper 
lookout  was  kept  on  board  her  at  the  time; 
that  the  intermission,  for  the  moment,  of  their 
precautionary  vigilance  on  board  the  Emily, 
might  very  naturally  spring  out  of  a  confusion 
likely  to  arise  from  the  failure  of  the  vessel  to 
come  round  to  the  wind,  her  dangerous  proxim« 
ity  to  the  shore,  the  entanglement  of  some  of 
the  nmning  rigging  which  impeded  her  man- 
euver, and  the  distraction  these  circumstances 
were  calculated  to  produce  in  the  attention  of 
the  mate,  who,  at  the  moment,  appeared  to 
have  been  the  only  one  acting  as  lookout  for- 
ward; but  that  these  circumstances  did  not  re- 
lieve the  vessel  from  maintaining  these  precau- 
tions, and  from  the  consequences  of  the  omis- 
sion to  do  so;  and  the  judge  accordingly  held 
that  the  collision  occurred  by  the  negligence 
or  fault  of  the  brig.  He  decreed  in  favor  of  the 
libelants  for  the  value  of  the  schooner  Virgin- 
ian, and  of  so  much  of  the  cargo  as  be- 
longed to  her  owners.  It  was  referred  to 
the  clerk  to  ascertain  and  import  the  amotmt 
of  the  loss  and  damage.  The  cause  came 
on  to  be  heard  on  the  3d  of  June,  1845,  up- 
on the  clerk's  report  and  exceptions  thereto. 
The  court  ordered  and  decreed,  that  the  libel- 
ants recover  their  damages  by  means  of  the 
premises,  viz.:  $5,250.90  with  their  costs,  and 
that  the  brig  Emily  be  condemned  for  satisfac- 
tion thereof;  the  libelants'  costs  were  taxed  at 
$704.90.  On  the  3d  July,  1845,  the  owners  of 
the  Emily  appealed  to  the  Circuit  Court,  of  the 
United  States  for  the  Southern  District  of  New 
York,  and  in  November,  1846,  the  appeal  was 
argued  before  Mr.  Justice  Nelson. 

On  the  6th  April,  1847,  Judge  Nelson  de- 
livered his  opinion,  and  found,  upon  the  proofs, 
in  substance,  that  the  Virginian  was  not  in 
fault :  that  the  mistaken  oixler  of  the  mate  of 
t1"  '^  to  the  man  at  the  wheel,  in  connection 
with  the  derangement  of  *the  run-  r*S54 
ning  rigging  of  the  vessel,  and  the  confusion  on 
board  from  her  misstaying  a  few  minutes  be- 
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fore,  Iiad  produced  tbe  coHision.  The  Circuit 
<>>urt  affirmed  the  decree  of  the  District  Court, 
with  costs.  This  decree  was  settled  by  compro- 
mise, and  upon  payment  by  the  owners  of  a 
sum  less  than  the  decree,  it  was  satisfied. 
Early  notice  of  the  pendency  of  the  action  in 
the  District  Court,  and  also  of  the  appeal  to  the 
Circuit  Court,  was  given  to  the  Mutual  Safety 
Insurance  Company,  with  a  request  that  they 
would  unite  in  the  defense,  or  take  such  meas- 
ures as  they  might  deem  proper. 

Owners  of  other  parts  of  the  cargo  lost  by 
the  collision,  filed  their  libels  against  the  Vir- 
ginian, which,  after  the  decrees  above  men- 
tioned, were  settled  by  compromise;  other 
elaims  were  also  made,  and  settled  by  com- 
promise; in  every  instance,  the  sum  paid  being 
less  than  the  claim.  On  the  23d  August,  1847, 
the  owners  of  the  brig  Emily,  having  pre- 
viously presented  to  their  various  underwrit- 
ers preliminary  proofs  of  the  loss,  copies  of 
the  proceedings  in  the  District  and  Circuit 
Courts,  and  of  the  payment  and  settlement  of 
the  demands  aforesaid,  commenced  suits  upon 
the  policies  of  insurance,  in  the  Circuit  Court 
of  the  United  States.  The  declaration  filed  in 
the  present  action  contains  two  special  counts, 
and  the  common  money  counts. 

The  special  counts  set  forth  all  the  facts  and 
circumstances  with  great  particularity. 

The  defendants  filed  demurrers  to  each  of  the 
special  coimts,  assigning  as  cause,  that  neither 
of  the  said  counts  showed  any  loss  or  damage 
by  any  peril  covered  by  the  policy  of  insurance, 
llie  plaintiff  below  joined  in  demurrer. 

The  cause  was  argued  in  April,  1848,  before 
his  Honor,  Mr.  Justice  Nelson,  and  the  Hon. 
Samuel  R.  Betts.  Judgment  was  given  upon 
the  demurrer  in  favor  of  the  plaintiff  below. 
The  defendants  did  not  interpose  any  other  an- 
swer to  the  two  special  counts,  but  to  the  com- 
mon counts  (III.,  IV.,  v.,  and  VI.)  they  pleaded 
the  general  issue. 

The  court  having  decided  the  demurrers,  or- 
dered the  damages  to  be  assessed  under  the  spe- 
cial counts.  In  May,  1849,  the  jury  assessed 
the  plaintiff's  damages  at  $4,526.34.  Judgment 
was  signed  5th  June,  1849. 

Upon  the  assessment  of  the  damages,  the  de- 
fendant's counsel  prayed  the  court  to  instruct 
the  jury — 

1.  That  the  general  objection  to  the  recovery 
of  the  plaintiff,  was,  that  [it]  is  apparent,  on 
the  face  of  the  declaration,  that  the  loss  claimed 
was  not  occasioned  by  a  peril  insured  against, 
but  was  to  be  attributed  solely  to  the  gross  neg- 
ligence of  the  agents  of  the  assured;  and  there- 
fore, that  the  loss  was  either  an  exception  from 
the  terms  of  the  policy,  or  was  not  covered  by 
them  at  all. 

S55*]  *2.  That  the  rule  "causa  proxima  et 
lion  remota  spectatur,"  in  its  proper  application, 
relieves  the  defendants  from  all  liability;  since 
the  proximate  cause  here  was,  according  to  the 
decree  of  the  District  and  Circuit  Court,  ''the 
fault  of  the  Emily."  The  collision  by  itself 
did  not  create  the  liability  to  pay.  The  want 
of  care,  skill  and  vigilance  on  the  part  of  the 
master  and  crew  of  the  Emily  were  to  be  super- 
added to  the  collision. 

3.  That  if  the  negligence  and^ fault  of  the  as- 
sured, and  not  the  collision,  were  the  proxi- 
14  Ii.  ed. 


mate  cause  of  the  loss,  such  fault  and  negli- 
gence in  this  case  (without  which  the  decree 
would  not  have  been  made),  should  certainly 
excuse  the  underwriters. 

4.  That  even  if  the  insurer  is  liable  for  the 
amount  of  the  claim  against  the  Emily  for  the 
loss  of  the  schooner,  it  does  not  follow  that  he 
is  also  liable  for  the  loss  of  the  cargo  on  board 
the  schooner  Virginian.  No  case  has  yet  carried 
the  liability  of  the  underwriter  to  this  extent. 

5.  That  the  cost  of  defending  the  suits  are 
not  chargeable  upon  the  underwriters. 

6.  That  the  counsel  fees  to  the  advocate  are 
clearly  inadmissible. 

Whereupon  his  Honor,  the  Judge,  charged 
the  jury:  It  appeared,  from  the  evidence,  that 
the  brig  Emily  sailed  from  Charleston,  for  New 
York,  on  the  thirteenth  day  of  March,  in  the 
year  1841,  with  a  cargo  of  cotton  and  other 
merchandise;  that  on  the  afternoon  of  the  18th 
day  of  March,  aforesaid,  being  near  Bamegat, 
she  took  aboard  a  licensed  pilot,  and  proceeded 
towards  New  York,  the  wind  being  boisterous, 
and  blowing  in  fiaws;  that  between  7  and  8 
o'clock  in  the  evening  she  stood  over  for  the 
Romer  shoals,  close  hauled  on  a  wind,  heading 
for  Sandy  Hook.  Finding  that  the  brig  could 
not  fetch  in  to  the  Hook  upon  that  tack,  and 
having  run  as  close  to  the  beach  as  he  deemed 
prudent,  the  pilot  gave  orders  to  tack  ship; 
in  consequence  of  the  main  topsail-brace  being 
slacked,  the  vessel  did  not  go  about,  and  orders 
were  then  given  by  the  pilot  to  wear  ship,  and 
whilst  in  the  act  of  wearing,  the  mate  of  the 
Emily  discovered  a  sail  close  by,  which  proved 
to  be  the  schooner  Virginian,  bound  for  New 
York,  with  a  cargo  on  board;  the  mate  cried 
out,  "sail  ahead!"  but  almost  immediately 
thereafter  the  brig  struck  the  schooner  and 
sunk  her,  with  her  cargo.  The  owners  of  the 
schooner  Virginian  filed  their  libel  in  the  Dis- 
trict Court  of  the  United  States  for  the  South- 
em  District  of  New  York,  before  referred  to, 
against  the  brig  Emily,  alleging  that  the  colli- 
sion was  occasioned  b^  the  fault  and  misman- 
agement of  those  havmg  charge  of  the  Emily. 
An  answer  was  filed  by  the  owners  of  the  latter, 
denying  that  the  collision  was  properly  attrib- 
utable to  the  Emily;  and  on  the  contrary,  al- 
leging that  it  *was  occasioned  by  the  [*356 
fault  and  unskill fulness  of  those  on  board  of 
the  schooner;  proofs  were  taken  in  the  District 
Court,  and  the  cause  having  been  heard  upon 
the  pleadings  and  proofs,  an  interlocutory  de- 
cree was  pronounced  therein  on  the  twenty-sec- 
ond day  of  April,  in  the  year  1845,  whereby, 
after  reciting  that  it  appeared  to  the  court  that 
the  said  collision,  and  the  damages  and  loss  in- 
curred by  the  libelant  in  consequence  thereof, 
occurred  by  the  negligence  or  fault  of  the  said 
brig  Emily,  it  was  considered  that  the  libelants 
were  entitled  to  recover  the  damages  by  them 
sustained  thereby;  and  by  which  decree  a  ref- 
erence was  ordered,  to  ascertain  the  value  of 
the  said  schooner  Virginian,  her  tackle,  etc.,  at 
the  time  of  the  collision,  and  of  the  cargo  then 
on  board  of  her,  belonging  to  the  libelants,  and 
the  amount  of  the  loss  in  the  premises  sustained 
by  the  libelants  by  means  of  such  collision;  and 
afterwards,  the  said  cause  having  again  been 
heard  upon  exceptions  to  the  report,  and  the 
proofs  and  allegations  of  the  respective  parties, 
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a  final  decree  was  pronounced  thereon  on  the 
seventh  day  of  June,  in  the  year  1845,  whereby 
it  was  ordered,  adjudged  and  decreed  by  the 
said  District  Court  that  the  libelants  recover 
in  the  said  action  their  damages,  by  the  means 
of  the  premises,  the  sum  of  $5,254.70,  together 
with  their  costs  to  be  taxed;  and  that  the  said 
bri^,  her  tackle,  and  apparel,  be  condemned  for 
satisfaction  thereof,  which  said  costs  of  the  li- 
belants were  afterwards  duly  taxed  at  $704.96. 
From  this  decree  an  appeal  was  taken,  by  the 
owners  of  the  brig  Emily,  to  the  Circuit  Court 
of  the  United  States  for  the  Southern  District 
of  New  York,  in  the  second  Circuit,  and  after, 
hearing  the  proofs  and  the  arguments  of  coun- 
sel, the  court  aflSrmed'the  decree  of  the  District 
Court,  with  the  costs  of  the  respondents  to  be 
taxed.  After  the  decision  of  this  court  had  been 
pronounced,  another  libel  was  filed  by  the  own- 
ers of  a  portion  of  the  cargo  lost  on  board  the 
Virginian,  against  the  brig  Emily,  and  claims 
were  made,  and  libels  threatened  by  others  of 
the  shippers  of  the  cargo  lost  on  board  of  the 
schooner,  against  the  owners  of  the  Emily, 
which  action  and  claims  by  the  owners  of  the 
said  cargo  were  compromised  and  settled  by  the 
owners  of  the  Emily.  That  if  they  should  find, 
upon  the  evidence,  that,  at  the  time  of  sailing 
from  Charleston,  the  brig  Emily  was  a  sea- 
worthy vessel,  properly  equipped  for  the  voy- 
age to  New  York,  and  that  she  had  on  board  a 
skillful  master,  and  a  sufficient  and  competent 
crew,  the  defendants  are  liable  upon  the  policy 
given  in  evidence  for  the  one  half  of  the  loss  to 
the  brig  Emily,  arising  from  the  collision  with 
the  schooner  Virginian,  not  exceeding  the  sum 
insured,  notwithstanding  that  it  was  occasioned 
by,  or  resulted  from,  the  fault  of  the  pilot,  or 
357*]  of  *the  master  and  crew  of  the  brig, 
either  from  want  of  keeping  a  sufficient  look- 
out or  from  mismanagement  of  the  vessel. 

The  direct  and  immediate  consequence  of 
the  collision  was  that  a  lien  was  created  on  the 
brie,  in  favor  of  the  owners  of  the  Virginian, 
and  of  the  owners  of  the  cargo  on  board  of 
her,  to  the  extent  of  the  value  of  the  schooner, 
and  of  the  cargo  that  was  destroyed  by  the  dis- 
aster; and  the  plaintiff  is  entitled  to  recover 
from  the  underwriters,  not  only  the  cost  of  the 
actual  repairs  of  the  injury  done  to  the  brig, 
but  also  the  several  sums  that  her  owners  have 
actually  and  in  good  faith  paid  to  the  owners 
of  the  schooner,  and  of  the  cargo  lost  with  her, 
in  order  to  discharge  their  vessel  from  the  liens 
created  by  the  said  collision;  that  the  plaintiff 
is  also  entitled  to  recover  from  the  underwriters 
on  the  brig  the  actual  expenses  and  costs,  in- 
cluding reasonable  advocate's  fees,  necessarily 
incurred  in  the  defense  of  the  brig  from  the 
aforesaid  claim. 

The  policy  of  insurance,  in  this  case,  is  sub- 
scribed for  $8,000,  the  vessel  being  valued 
therein  at  $16,000;  it  was  therefore  an  insur- 
ance upon  one  half  of  the  vessel,  and  the  de- 
fendants are  consequently  liable  for  one  half 
only  of  the  loss  and  damage  sustained  by  the 
assured  in  consequence  of  the  said  collision, 
which  the  jury  shall  find,  upon  the  evidence, 
was  actually  and  properly  paid  by  the  owners 
of  the  Emily,  in  order  to  relieve  their  vessel. 

The  counsel  for  the  defendant  then  and  there 
excepted  to  said  charge,  so  far  as  the  same  dif  • 
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fered  from,  or  did  not  conform  to,  the  instme- 
tions  prayed  for  by  him,  as  above. 

The  jury  thereupon  rendered  a  verdict  for 
the  plaintiff,  for  $4,536.34  damages,  and  six 
cents  costs. 

And  because  the  said  several  matters  so  of- 
fered and  given  in  evidence,  and  insisted  upon 
by  the  defendants  aforesaid,  and  the  charge  of 
the  said  judge,  and  the  said  exceptions  taken 
to  the  same,  do  not  appear  by  the  record  of  the 
verdict  aforesaid,  the  said  defendants  have 
caused  the  same  to  be  written  on  this  bill  of  ex- 
ceptions, to  be  annexed  to  such  record,  and 
have  prayed  the  said  judge  to  set  his  hand  and 
seal  to  the  same.  Whereupon  the  Hon.  Sam- 
uel Nelson,  the  Associate  justice  before  whom 
the  said  issues  were  tried,  and  said  exceptions 
taken,  and  one  of  the  judges  of  said  Circuit 
Court,  hath  hereto  set  his  hand  and  seal, 
this  twenty-eighth  day  of  November,  in  the 
year  of  our  Lord  one  thousand  eight  hundred 
and  fifty-one. 

Upon  this  bill  of  exceptions  and  the  judg- 
ment of  the  court  upon  the  demurrers,  the  case 
came  up  to  this  court. 

It  was  argued  by  Mr.  A.  Hamilton,  Jr.,  for 
the  plaintiffs  in  *error,  and  Mr.  Butler,  [*35S 
with  whom  was  Mr.  Catting,  for  the  defendant 
in  error. 

The  points  made  on  the  part  of  the  plaintiff 
in  error  were  the  following : 

I.  The  general  objection  to  the  recovery  of 
the  plaintiff  is,  that  it  is  apparent,  on  the  face 
of  the  declaration,  that  the  loss  that  is  claims 
was  not  occasioned  by  a  peril  insured  against; 
but  is  to  be  attributed  solely  to  the  gross  neg- 
ligence of  the  agents  of  the  assured.  Hence 
the  loss  is  either  an  exception  from  the  terms 
of  the  policy,  or  is  not  covered  by  them  at  all. 
Emerigon,  Vol.  I.  p.  429,  ed.  1827,  329,  336; 
Tanner  v.  Bennett,  1  Ry.  ft  Moody,  182;  Sur- 
det  V.  Hall,  4  Bing.  607;  2  Arnold,  775,  770, 
777,  cases  cited. 

II.  The  rule  "causa  proxima  et  non  remota 
spectatur,"  in  its  proper  application,  relieves 
the  defendant  from  all  liabili^,  since  the  proxi- 
mate cause  here  was,  according  to  the  decree 
of  the  District  and  Circuit  Courts,  "the  fault 
of  the  Emily."  The  collision,  by  itself,  did  not 
create  the  liability  to  pay.  The  want  of  skill, 
care  and  vigilance  on  the  part  of  the  master 
and  crew  of  the  Emily  was  to  be  superadded  to 
the  collision.  Paddock  v.  Franklin  Insurance 
Company,  11  Pick.  227;  American  Insurance 
Company  v.  Ogden,  20  Wend.  287;  Starbuck  v. 
New  England  Marine  Insurance  Company,  10 
Pick.  198;  Robinson  ▼.  Jones,  8  Mass.  536. 

III.  If,  then,  the  negligence  and  fault  of  the 
assured,  and  not  the  collision,  were  the  proxi- 
mate cause  of  the  loss,  such  fault  and  negli- 
gence, in  this  case  (without  which  the  decree 
would  not  have  been  made),  should  certainly 
excuse  the  underwriters.  Hazard  v.  New  Eng- 
land Insurance  Company,  1  Sumn.  218;  S 
Kent,  5th  ed.  p.  176,  note  a.,  371,  873;  Cope- 
land  V.  New  England  Insurance  Company,  2 
Metcalf,  432;  Cleveland  v.  Union  Insurance 
Company,  8  Mass.  308;  Bradhurst  v.  Col.  In- 
surance Company,  9  Johns.  17-21;  Potter  v. 
Suffolk  Insurance  Company,  2  Sumn.  197;  Gal- 
braith  v.  Gracie,  1  Wash.  C.  C.  219. 

rV.  But  even  if  the  insurer  is  liable  for  the 
amount  of  the  decree  against  the  Emily,  for  the 
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loss  of  the  schooner,  it  does  not  follow  that  he 
ia  also  liable  for  the  loss  of  the  cargo  on  board 
the  schooner.  No  case  has  yet  carried  the  lia- 
bility of  the  underwriter  to  this  extent. 

The  points  made  by  the  counsel  for  the  de- 
fendant in  error  were  the  following: 

I.  The  underwriters  are  responsible  for  losses 
by  any  of  the  perils  insured  against,  although 
such  losses  may  have  been  occasioned  by,  or 
have  resulted  from,  the  negligence  or  fault  of 
the  master  or  crew.  If  the  assured  has  pro- 
359*]  vided  a  seawortBy  'vessel,  with  a  skill- 
ful master  and  a  sufficient  and  competent  crew, 
the  underwriter  takes  the  risks  of  navigation, 
and  of  the  perils  insured  against,  although 
caused  by  the  negligence,  carelessness  or  un- 
flkillfulness  of  the  master  and  crew.  Peters  v. 
Warren  Ins.  Co.  14  Peters,  99;  Peters  v.  War- 
ren Ins.  Co.  3  Sumn.  389;  Waters  v.  Mer- 
chants' Ins.  Co.  11  Peters,  213;  Columbia  Ins. 
Co.  ▼.  Lawrence,  10  Peters,  507;  Patapsco  Ins. 
Co.  V.  Coulter,  3  Peters,  222;  Hale  v.  Wash. 
Ins.  Co.  2  Story,  176;  Smith's  Mercant.  Law, 
Amer.  edit.  347;  Sadler  v.  Dixon,  8  Mees.  & 
Welsby,  896;  Dixon  v.  Sadler,  5  M.  &  Welsby, 
405;  Bush  v.  The  Royal  Ex.  Ins.  Co.  2  B.  & 
Aid.  73;  Walker  v.  Maitland,  5  B.  &  Aid.  174; 
Bishop  V.  Pentland,  7  B.  &  C.  219;  Shore  v. 
Bentall,  7  B.  A;  C.  798,  n;  Henderson  v.  West- 
em  Mar.  &  F.  Ins.  Co.  10  Robinson,  164; 
Copeland  v.  N.  Eng.  Mar.  Ins.  Co.  2  Metcalf, 
432;  Perrins,  Adm'r  v.  Protect.  Ins.  Co.  11 
Ohio,  147;  Park  Ins.  482,  Eng.  edit,  of  1842, 
page  156.  Grim  v.  Phoenix  Ins.  Co.  13  Johns. 
451,  in  this  country,  and  Law  v.  Hollingsworth, 
7  Term  R.  156,  in  England,  and  other  cases 
decided  about  the  same  time,  are  not  correct 
in  principle,  are  now  generally  disapproved  of, 
and  are  substantially  overruled.  Opinion  of 
Betts,  J.,  in  this  case,  1  Blatchford,  251. 

II.  A  loss  by  collision  is  one  of  the  perils  in- 
sured against,  as  much  so  as  loss  by  fire,  strand- 
ing, capture,  etc.  If  it  occurs  without  fault 
on  the  part  of  the  insured  vessel,  it  is  conceded 
that  the  underwriters  are  bound  to  indemnify 
the  assured  against  loss;  and  upon  principle 
and  authority,  the  insurers  are  equally  liable 
if  the  collision  happens  through  the  fault,  mis- 
take, error  of  judgment  or  carelessness  of  the 
vessel  insured.  Peters  v.  Warren  Ins.  Co.  14 
Peters,  99;  S.  C.  3  Sumn.  389;  Hale  v.  Wash- 
ington Ins.  Co.  2  Story,  176;  1  Phill.  Ins.  636. 

III.  The  direct  and  immediate  consequence 
of  the  collision  was  that,  eo  instanti,  a  charge, 
incumbrance  or  lien  was  created  on  the  ship 
to  the  extent  of  the  injury  done  to  the  Virgin- 
ian and  cargo.  This  charge  caused  the  neces- 
sity of  an  expenditure  by  the  assured,  without 
which  he  could  not  extricate  nor  repossess  him- 
self of  his  vessel.  This  loss  is  as  direct  a  con- 
sequence of  the  collision  as  if  the  Emily  had 
been  injured  so  as  to  have  required  repairs  by 
carpenters  to  the  same  amount. 

IV.  The  underwriters  are  liable  not  only  for 
the  amount  of  the  lien  or  charge  that  was  cre- 
ated in  favor  of  the  owners  of  the  Virginian, 
but  also  for  the  lien  or  charge  created  by  the 
destruction  of  the  cargo,  and  for  which  the 
£mily  was  specifically  liable  in  rem. 

V.  The  defendants  are  responsible  for  all  the 
S60*]  costs,  charges  *and  expenses,  fairly 
and  reasonably  incurred  by  the  plaintiff  below, 
in  defending  the  vessel  from  the  claims  made 
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against  her;   this  is  necessary  to  afford  him  a 
full  indemnity;    and  the  clause  in  the  policy, 
rendering  it  proper  and  necessary  to  sue  for 
labor  and  travel  in  and  about  the  defense,  safe- 
guard and  recovery  of  the  vessel,  contemplates 
and  provides  for  it.    See  2  Phillips  on  Ins.  509, 
749,  464;    1   Id.  693.     Hastie  v.  DePeyster,  8 
Caines,  190 — a  case  of  re-insurance;  suit  against 
the  first  insurer  defended,  and  a  recovery  with 
costs — principal  opinion  by  Kent,  Ch.  J.:  "Such 
charges  are  allowed,  as  composing  part  of  a 
claim   for   indemnity."       Per   Livingston,   J.: 
Plaintiffs  gave  notice  to  defendants,  who  took 
no  steps  to  prevent  the  progress  of  the  suit 
to  pdgment;    all  the  costs  of  that  suit,  both 
plaintiffs'  and  defendants',  are  a  proper  charge 
in  this :  ''not  pretended  that  its  defense  was  un- 
necessary or  improper."      1  Story,  458;    Hale  v. 
Wash.  Ins.  Co.  2  Story,  176;   Peters  t.  Warren 
Ins.  Co.  14  Peters,  99,  p.  100,  near  the  foot. 
"Expenses  of  defending  the  suit  for  a  colli- 
sion, included  in  the  adjustment."    Watson  y. 
Marine  Ins.  Co.  7  Johns.  57 — a  case  of  capture 
and  recovery  for  a  total  loss,  and  also  expenses 
of  the  captain  in  endeavoring  to  obtain  the  re- 
lease and  restoration  of  the  ship;  traveling, 
board,  wages  and  1,105  livres  left  in  the  hands 
of  the  consignees,  to  prosecute  an  appeal  to  the 
Council  of  State ;   items  were  subject  to  opinion 
of  court;    another  charge  was   deducted;   the 
above  allowed.       Jumel  v.  Marine  Ins.  Co.,  7 
Johns.   412,  420— case   of  capture,  condemna- 
tion,  appeal,   compromise,   sale;    purchase   by 
master;  held,  master  not  bound  by  appeal;  only 
to  act  in  good  faith  and  sound  discretion,  etc. 
Gardere   v.   Columbia   Ins.    Co.   7   J.   R.    514, 
(same  principles.)       Francis  v.  Ocean  Ins.  Co. 
6  Cowen,  404,  affirmed,  2  Wend.   64— seizure 
as  for  illicit  trade — irregular  condemnation  and 
sale,  no  defense  b^  master,  etc    Expense  in- 
curred in  prosecuting  a  claim  for  the  proceeds 
of  the  ship.    Held,  "entitled  to  recover  all  the 
expense  fairly  incurred  in  obtaining  a  restora- 
tion of  the  proceeds  of  the  vessel."    Bridge  v. 
Niagara   Ins.   Co.     1    Hall's    Sup.    Ct.    423 — 
salvage  expenses,  including  costs  of  legal  pro- 
ceedings to  ascertain  validity  and  amount  of 
salvage  claims,  storage  of  cargo,  bottomry  ex- 
penses, protests,  surveys,  wages  and  provisions, 
whilst  seeking  a  port  of  refitting,  and  many 
other   instances  of   charges  and  expenses,   re- 
sulting from  and  incident  to  losses  by  perils  in- 
sured against.    9  Wend.  416,  Ricket  v.  Snyder 
— ^In  an  action  for  breach  of  covenant  of  seisin* 
the  plaintiff  is  entitled  to  recover  counsel  fees 
as  well  as  taxable  costs  incurred  in  defending 
the  premises.    The  covenant  of  seisin  is  one  of 
indemnity.       2  Phill.  Ins.  464,  509,  749.       1 
Id.   693 — ^The   defense   in   the   District   Court, 
and  *on  appeal  in  the  Circuit  Court,     [*861 
of  the  libel,  by  the  owners  of  the  Virginian 
(owners  also  of  some  of  the  carso),  and  the  de- 
cisions thereon,  justified  the  plaintiff  in  com- 
promising the  other  claims  without  litigation. 
By   such   compromises   he   greatly   diminished 
the  sum  for  which  the  defendants  were  liable. 
He  was  entitled  to  recover  if  he  had  paid  the 
amoimts  without  litigation.    Hale  v.  Washing- 
ton Ins.  Co.  2  Story,  176. 

Mr.  Justice  Curtis  delivered  the  opinion  of 
the  court : 
This  is  a  writ  of  error  to  the  Circuit  Court  of 
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the  United  States  for  the  Southern  District  of 
New  York. 

The  action  was  assumpsit  on  a  time  policy  of 
insurance,  subscribed  by  the  plaintiffs  in  error, 
upon  the  brig  Emily,  during  one  year  from  the 
seventeenth  day  of  October,  1843,  for  the  sum 
of  $8,000,  the  vessel  being  valued  at  the  sum 
of  $16,000.  The  policy,  described  in  the  dec- 
laration, assumed  to  insure  against  the  usual 
sea  perils,  among  which  is  barratry  of  the 
master  and  mariners.  The  declaration  avers, 
that  during  the  prosecution  of  a  voyage,  with- 
in the  policy,  while  on  the  high  seas,  and  near 
the  entrance  of  the  harbor  of  the  City  of  New 
York,  by  and  through  the  want  of  a  proper 
lookout,  by  the  mate  of  the  said  brig,  and 
by  and  through  the  erroneous  order  of  the 
chief  mate,  who  was  stationed  on  the  top-gal- 
lant forecastle  of  the  said  brig,  who  saw  the 
schooner,  hereinafter  named,  and  cried  out  to 
the  man  at  the  wheel,  **helm  hard  down — 
luff" — whereas,  he  ought  not  to  have  given  the 
said  order;  and  by  and  through  the  negligence 
and  fault  of  the  said  brig  Emily,  the  said  brig 
ran  into  a  schooner  called  the  Virginian,  and 
so  injured  her  that  she  sank,  whereby  the  said 
brig  Emily  became  liable  to  the  owners  of  the 
said  schooner  and  her  cargo,  to  make  good 
their  damages;  which  liability  was  a  charge 
and  incumbrance  on  the  said  brig.  The  declara- 
tion then  proceeds  to  aver,  that  the  brig  was 
libeled,  by  the  owners  of  the  schooner  and  her 
cargo,  in  the  District  Ck>urt  of  the  United 
States;  that  a  decree  was  there  made,  whereby 
it  was  adjudged,  'That  the  collision  in  the 
pleadings  mentioned,  and  the  damages  and  loss 
incurred  by  the  libelants,  in  consequence  there- 
of, occurred  by  the  negligence  or  fault  of  the 
said  brig,  and  that  the  libelants  were  entitled 
to  recover  their  damages  by  them  sustained 
thereby;"  that  the  same  having  been  assessed, 
a  decree  therefor  was  made  by  the  District 
Court,  which,  on  appeal,  was  affirmed  by  the 
Circuit  Court,  which  found,  "That  the  hands 
on  board  the  Emily  failed  to  keep  a  proper 
lookout,  and  that  the  said  brig  might  have 
avoided  the  collision,  by  the  use  of  proper  cau- 
tion, skill  and  vigilance."  The  declaration 
further  avers,  that  the  plaintiff  has  paid  divers 
862*]  sums  *of  money,  to  satisfy  this  decree 
and  the  expenses  of  making  the  defense,  amount- 
ing to  the  sum  of  eight  thousand  dollars. 

This  statement  of  the  substance  of  the 
declaration,  presents  the  question  which  has 
been  here  argued,  and  sufficiently  shows  how 
it  arose ;  for,  although  there  was  a  demurrer  to 
the  first  two  coimts  in  the  declaration,  and  a 
trial  upon  the  general  issue  pleaded  to  the 
other  counts,  and  a  bill  of  exceptions  taken  to 
the  ruling  at  the  trial,  yet  the  same  question  is 
presented  by  each  mode  of  trial,  and  that  ques- 
tion is :  whether,  under  a  policy  insuring  against 
the  usual  perils,  including  barratry,  the  under- 
writers are  liable  to  repay  to  the  insured,  dam- 
ages paid  by  him  to  the  owners  of  another 
vessel  and  cargo,  suffered  in  a  collision  occa- 
sioned by  the  negligence  of  the  master  or  mar- 
iners of  the  vessel  insured. 

The  great  and  increasing  internal  navigation 
of  the  United  States,  earned  on  over  long  dis- 
tances, through  the  channels  of  rivers  and 
other  comparatively  narrow  waters,  where  the 
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danger  of  collisions,  and  the  frequency  of  their 
occurrence,  are  much  greater  than  on  maritime 
voyages,  renders  the  respective  rights  of  under- 
writers and  insured,  growing  out  of  such  oc- 
currences, of  more  moment  in  this  than  in  any 
other  civilized  country;  and  the  court  has  con- 
sidered the  inquiry  presented  by  this  case,  with 
the  care  which  its  difficulty  and  its  importance 
demand. 

In  examining,  for  the  first  time,  any  question 
under  a  policy  of  insurance,  it  is  necessary  to 
ascertain  whether  the  ^contract  has  received  a 
practical  construction,  by  merchants  and  un- 
derwriters; not  through  any  partial  or  local 
usages,  but  by  the  general  consent  of  the  mer- 
cantile world.  Such  a  practical  construction, 
when  clearly  apparent,  is  of  great  weight,  not 
only  because  the  parties  to  the  policy  may  be 
presumed  to  have  contracted  in  reference  to  it, 
but  because  such  a  practice  is  very  high  evi- 
dence of  the  general  convenience  and  substan- 
tial equity  of  it,  as  a  rule.  This  is  true  of  most 
commercial  contracts;  but  it  is  especially  true 
of  a  policy  of  insurance,  which  has  been  often 
declared  to  be  an  "obscure,  incoherent  and 
very  strange  instrument,"  and  "generally 
more  informal  than  any  other  brought  into  a 
court  of  justice"  Per  Buller,  J.  4  T.  R.  210; 
Mansfield,  Ch.  J.  4  Taunt.  380;  Marshall, 
Ch.  J.  6  Cr.  45;  Lord  Mansfield,  1  Bur.  347; 
but  which,  notwithstanding  the  number  and 
variety  of  the  interests  which  it  embraces,  and 
of  the  events  by  which  it  is  affected,  has  been 
reduced  to  much  certainty,  by  the  long  practice 
of  acute  and  well-informed  men  in  commercial 
countries ;  by  the  decision  of  courts  in  America 
and  in  England,  and  by  able  writers  on  the 
subject,  in  this  and  other  countries. 

^d  it  should  not  be  forgotten,  that  not 
only  in  the  introduction  *of  this  branch  f  *36S 
of  law  into  England,  by  Lord  Mansfield,  but 
in  its  progress  since,  both  there  and  here,  a 
constant  reference  has  been  had  to  the  usage  of 
merchants,  and  the  science  of  insurance  law 
has  been  made  and  kept  a  practical  and  con- 
venient system,  by  avoiding  subtle  and  refined 
reasoning,  however  logical  it  may  seem  to  be, 
and  lookine  for  safe  practical  rules. 

Now,  although  cases  like  the  present  must 
have  very  frequently  occurred,  we  are  not  aware 
of  any  evidence,  that  imderwriters  have  paid 
such  claims,  or  that,  down  to  the  time  when 
one  somewhat  resembling  it  was  rejected  by 
the  Court  of  King's  Bench  in  De  Vaux  v. 
Salvador,  5  Ad.  &  Ellis,  decided  in  1836,  such 
a  claim  was  ever  made.  And  we  believe,  that 
if  skillful  merchants,  or  underwriters,  or  law- 
yers, accustomed  to  the  practice  of  the  com- 
mercial law,  had  been  asked  whether  the 
insurers  on  one  vessel  were  liable  for  damage 
done  to  another  vessel,  not  insured  by  the  policy, 
by  a  collision  occasioned  by  the  negligence  of 
those  on  board  the  vessel  insured,  they  would, 
down  to  a  very  recent  period,  have  answered, 
luihesitatingly,  in  the  negative. 

As  we  shall  presently  show,  such,  for  a  long 
time,  was  the  opinion  of  the  writers  on  in- 
surance, on  the  continent  of  Europe  and  in 
England  and  America.  And  this,  alone,  would 
be  strong  proof  of  the  general  understanding 
and  practice  of  those  connected  with  this  sub- 
ject. 

Howard    14* 
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But,  although  this  practical  interpretation 
of  the  oontract  is  entitled  to  much  weight, 
we  do  not  consider  it  perfectly  decisive.  It 
may  be,  that  by  applying  to  the  case  the 
settled  principles  of  the  law  of  insurance,  the 
loss  is  within  the  policy,  and  that  it  has  not 
heretofore  been  found  to  be  so,  because  an  exact 
attention  has  not  been  given  to  the  precise 
question.  Or,  it  may  be  that  the  weight  of 
recent  authority,  and  the  propriety  of  render- 
ing the  commercial  law  as  uniform  as  its 
necessities,  should  constrain  us  to  adopt  the 
rule  contended  for  by  the  defendant  in  error, 
and,  therefore,  we  proceed  to  examine  the 
principles  and  authorities  bearing  on  this  ques- 
tion. 

Upon  principle,  the  true  inquiries  are:  what 
was  the  loss,  and  what  was  its  cause. 

The  loss  was  the  existence  of  a  lien  on  the 
vessel  insured,  securing  a  valid  claim  for  dam- 
ages, and  the  consequent  diminution  of  the 
value  of  that  vessel.  In  other  words,  by 
operation  of  law,  the  owners  of  the  Virginian 
obtained  a  lien  on  the  vessel  insured,  as  se- 
curity for  the  payment  of  damages,  due  to 
them  for  a  marine  tort,  whereby  their  property 
was  injured. 

What  was  the  cause  of  this  loss?  We  think 
it  is  correctly  stated  by  this  court,  in  the  ckse 
S64*]  of  The  Paragon,  14  Peters,  109.  •In  that 
case,  it  was  said:  ''In  the  common  case 
of  an  action  for  damages  for  a  tort  done  by 
the  defendant,  no  one  is  accustomed  to  call 
the  verdict  of  the  jury  and  the  judgment  of 
the  court  thereon,  the  cause  of  the  loss  to 
the  defendant.  It  is  properly  attributable  to 
the  original  tort,  which  gave  the  right  to 
damages  consequent  thereon."  The  cases  there 
spoken  of,  yrere  claims  in  personam.  But 
the  language  was  used  to  illustrate  the  inquiry, 
what  should  be  deemed  the  cause  of  a  loss  by 
a  claim  in  rem,  and  is  strictly  applicable  to 
such  a  claim.  Whether  the  owners  of  the 
Virginian  would  proceed  in  rem  or  in  per- 
sonam, was  at  their  election.  It  affected  only 
their  remedy.  Their  right,  and  the  grounds 
on  which  it  rested,  and  the  extent  of  the  de- 
fendant's liability,  and  its  causes,  were  the 
same  in  both  modes  of  proceeding.  And  in  both, 
the  cause  of  the  loss  of  the  defendant  would 
be  the  negligence  of  his  servants,  amoimting  to 
a  tort.  The  loss  consisting  in  a  valid  claim  on 
the  vessel  insured,  we  must  look  for  the  cause 
of  the  loss  in  the  cause  of  the  claim,  and  this  is 
expressly  averred  by  the  declaration  to  have 
been  the  negligence  of  the  servants  of  the 
assured.  From  the  nature  of  the  case,  it  was 
absolutely  necessary  to  make  such  an  averment. 
If  the  declaration  had  stated  simply  a  collision, 
and  that  the  plaintiff  had  paid  the  damages 
suffered  by  the  Virginian  and  her  cargo,  it 
would  clearly  have  been  bad  on  demurrer; 
because,  although  it  would  show  a  loss,  it 
would  state  no  cause  of  that  loss.  It  is  only  by 
adding  the  fact,  that  the  damage  done  to  the 
Virginian  was  caused  by  n^ligence;  that  is, 
by  stating  the  cause  of  damage,  that  the  cause 
of  payment  appears,  and,  when  it  appears,  it  is 
seen  to  be  the  negligence  of  the  servants  of  the 
assured. 

We  know  of  no  principle  of  insurance  law 
which  prevents  us  from  looking  for  this  sole 
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operative  cause,  or  requires  us  to  stop  short  of 
it,  in  applying  the  maxim  causa  proxima  et  non 
remota  spectatur.  The  argument  is,  that  colli- 
sion, being  a  peril  of  the  sea,  the  negligence 
which  caused  that  peril  to  occur  is  not  to  be  in- 
quired into;  it  lies  behind  the  peril,  and  is  too 
remote.  This  is  true  when  the  loss  was  inflict- 
ed by  collision,  or  was  by  law  a  necessary  con- 
sequence of  it.  The  underwriter  cannot  set  up 
the  negligence  of  the  servants  of  the  assured 
as  a  defense.  But  in  this  case  he  does  not 
seek  to  go  behind  the  cause  of  loss,  and  defend 
himself  by  showing  this  cause  was  produced 
by  negligence.  The  assured  himself  goes  behind 
the  collision,  and  shows,  as  the  sole  reason  why 
he  has  paid  the  money,  that  the  negligence  of 
his  servants  compelled  him  to  pay  it.  It  is 
true  that  an  expense,  attached  by  the  law 
maritime  to  the  subject  insured,  solely  as  a  con- 
sequence of  a  peril,  may  be  considered  as 
proximately  caused  by  that  peril.  But  where 
the  expense  is  attached  *to  the  vessel  [*865 
insured,  not  solely  in  consequence  of  a  peril,  but 
in  consequence  of  the  misconduct  of  the  servants 
of  the  assured,  the  peril  per  se  is  not  the 
efficient  cause  of  the  loss,  and  cannot  in  any 
just  sense  be  considered  its  proximate  cause. 
In  such  a  case  the  real  cause  is  the  negli- 
gence, and  unless  the  policy  can  be  so  inter- 
preted as  to  insure  against  all  losses  directly 
referable  to  the  negligence  of  the  master  and 
mariners,  such  a  loss  is  not  covered  by  the 
policy.  We  are  of  opinion  the  policy  cannot 
be  so  construed.  When  a  peril  of  the  sea  is 
the  proximate  cause  of  the  loss,  the  negligence 
which  caused  that  peril  is  not  inquired  into; 
not  because  the  underwriter  has  taken  upon 
himself  all  risks  arising  from  negligence,  but 
because  he  has  assumed  to  indemnify  the  in- 
sured against  losses  from  particular  perils,  and 
the  assured  has  not  warranted  that  his  servants 
will  use  due  care  to  avoid  them. 

These  views  are  sustained  by  many  authori- 
ties. Mr.  Arnould,  in  his  valuable  Treatise  on 
Insurance,  Vol.  II.  776,  lays  down  the  correct 
rule:  ''Where  the  loss  is  not  proximately  caused 
by  the  perils  of  the  sea,  but  is  directly 
referable  to  the  negligence  or  misconduct  of 
the  master  or  other  agents  of  the  assured,  not 
amoimting  to  barratry,  there  seems  little  doubt 
that  the  underwriters  would  be  thereby  dis- 
charged." To  this  rule  must  be  referred  that 
class  of  cases  in  which  the  misconduct  of  the 
master  or  mariners  has  either  aggravated  the 
consequences  of  a  peril  insured  against,  or  been 
of  itself  the  efficient  cause  of  the  whole  loss. 
Thus,  if  damage  be  done  by  a  peril  insured 
against,  and  the  master  neglects  to  repair  that 
damage,  and  in  consequence  of  the  want  of 
such  repairs,  the  vessel  is  lost,  the  neglect  to 
make  repairs,  and  not  the  sea  damaee,  has  been 
treated  as  the  proximate  cause  of  the  loss.  In 
the  case  of  Copeland  v.  The  N.  £.  Marine  Ins. 
Co.  2  Met.  432,  Mr.  Chief  Justice  Shaw  re- 
views many  of  the  cases,  and  states  that  "the 
actual  cause  of  the  loss  is  the  want  of  repair, 
for  which  the  assured  are  responsible,  and  not 
the  sea  damage  which  caused  the  want  of  re- 
pair, for  which  it  is  admitted  the  underwriters 
are  responsible."  And  the  same  principles  were 
applied  by  Mr.  Justice  Story,  m  the  case  of 
Hazard  t.  N.  S.  Marine  Ins.  Co.  1  Sum.  218, 
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where  the  loss  was  bj  worms,  which  got  access 
to  the  vessel  in  consequence  of  her  bottom 
heinfi:  injured  by  stranding,  which  injury  the 
master  neglected  to  repair.  So  where  a  vessel 
has  been  lost  or  disabled,  and  the  cargo  saved, 
a  loss  caused  by  the  neglect  of  the  master  to 
transship,  or  repair  his  vessel  and  carry  the 
cargo,  cannot  be  recovered.  SchiefTelin  v.  N. 
T.  Ins.  Co.,  9  Johns.  21 ;  Bradhurst  v.  Col.  Ins. 
Co.  9  Johns.  17;  Am.  Ins.  Co.  v.  Centre,  4 
Wend.  46;  S.  C.  7  Cow.  504;  McGaw  v. 
Ocean  Ins.  Co.  23  Pick.  405.  So,  where  con- 
866*]  demnation  of  a  neutral  *  vessel  was 
caused  by  resistance  of  search,  Robinson  v. 
Jones,  8  Mass.  536;  or  a  loss  arose  from  the 
master's  negligently  leaving  the  ship's  register 
on  shore.  Cleveland  v.  Union  Ins.  Co.  8  Mass. 
^08.  So,  where  a  vessel  was  burnt  by  the 
public  authorities  of  a  place  into  which  the 
master  sailed  with  a  false  bill  of  health,  having 
the  pla^e  on  board  (Emerigon,  by  Meredith, 
348);  in  these  and  many  other  similar  cases, 
the  courts,  having  found  the  efficient  cause  of 
the  loss  to  be  some  neglect  of  duty  by  the 
master,  have  held  the  \mderwriter  discharged. 
Yet  it  is  obvious  that  in  all  such  cases,  one  of 
the  perils  insured  against,  fell  on  the  vessel. 
And  they  are  to  be  reconciled  with  the  other 
rule,  that  a  loss  caused  by  a  peril  of  the  sea  is 
to  be  borne  by  the  underwriter,  though  the 
master  did  not  use  due  care  to  avoid  the  peril, 
by  bearing  in  mind  that  in  these  cases  it  is 
negligence,  and  not  simply  a  peril  of  the  sea, 
which  is  the  operative  cause  of  the  loss.  It 
may  sometimes  be  difficult  to  trace  this  distinc- 
tion, and  mistakes  have  doubtless  been  made 
in  applying  it,  but  it  is  one  of  no  small  im- 

Sortance  in  the  law  of  insurance',  and  cannot  be 
isregarded  without  producing  confusion.  The 
two  rules  are  in  themselves  consistent.  Indeed, 
they  are  both  but  applications,  to  different 
cases,  of  the  maxim,  causa  proxima  et  non  re- 
mota  spectatur.  In  applying  this  maxim,  in 
h)oking  for  the  proximate  cause  of  the  loss,  if  it 
is  foimd  to  be  a  peril  of  the  sea,  we  inquire  no 
further;  we  do  not  look  for  the  cause  of  that 
peril.  But  if  the  peril  of  the  sea,  which 
operated  in  a  given  case,  was  not  of  itself 
sufficient  to  occasion,  and  did  not  in  and  by  it- 
self occasion  the  loss  claimed,  if  it  depended 
upon  the  cause  of  that  peril  whether  the  loss 
claimed  would  follow  it,  and  therefore  a  par- 
ticular cause  of  the  peril  is  essential  to  be 
shown  by  the  assured,  then  we  must  look  be- 
yond the  peril  to  its  cause,  to  ascertain  the 
efficient  cause  of  the  loss. 

The  case  at  bar  presents  an  illustration  of 
both  rules.  So  far  as  the  brig  Emily  was  her- 
self injured  by  the  collision,  the  cause  of  the 
loss  was  the  collision,  which  was  a  peril  insured 
against,  and  the  assured,  showing  that  his  ves- 
sel suffered  damage  from  that  cause,  makes  a 
case,  and  is  entitled  to  recover.  But  he  claims 
to  recover  not  only  for  the  damages  done 
to  his  vessel,  which  was  insured,  but  for  dam- 
ages done  to  the  other  vessel,  not  insured.  To 
entitle  himself  to  recover  these,  he  must  show 
not  only  that  they  were  suffered  by  a  peril  of 
the  sea,  but  that  the  underwriter  is  responsible 
for  the  consequences  of  that  peril  falling  on  a 
vessel  not  insured.  It  is  this  responsibility 
which  is  the  sole  basis  of  his  claim,  and  to  make 
out  this  responsibility  he  does  not  and  cannot 
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rest  upon  the  occurrence  of  a  collision;  this 
affords  no  groimd  for  this  claim ;  he  must  show 
a  particular  cause  for  that  collision;  and  aver 
that  by  reason  of  *the  existence  of  that  [*367 
cause,  the  loss  was  suffered  bv  him,  and  so  the 
imderwriter  became  responsible  for  it. 

This  negligence  is  therefore  the  fact  without 
which  the  loss  would  not  have  been  suffered  by 
the  plaintiff,  and  by  its  operation  the  loss  is 
suffered  by  him.  In  the  strictest  sense,  it 
causes  the  loss  to  the  plaintiff.  The  loss  of  the 
owners  of  the  Virginian  was  occasioned  by  a 
peril  of  the  sea,  by  which  their  vessel  was  in- 
jured. But  nothing  connects  the  plaintiff  with 
that  loss,  or  makes  it  his,  except  tne  negligence 
of  his  servants.  Of  his  loss  this  negligence  is 
the  only  efficient  cause,  and  in  the  sense  of  the 
law  it  is  the  proximate  cause. 

The  ablest  writers  of  the  continent  of  Europe^ 
on  the  subject  of  insurance  law,  have  dis- 
tinctly declared,  that,  in  case  of  damage  to 
another  vessel  solely  through  the  fault  of  the 
master  or  mariners  of  the  assured  vessel,  the 
damage  must  be  repaired  by  him  who  occa- 
sioned it,  and  the  insurer  is  not  liable  for  it. 
Pothier  Traits  d'  Assurance,  No.  49,  50;  Bou- 
cher, 1500,  1501,  1502;  4  Boulay  Paty,  Droit 
Maritime,  ed.  of  1823,  14,  16;  Santayra's  Com. 
7,  223;  Emerigon,  by  Meredith,  337.  If  the 
law  of  England  is  to  be  considered  settled  by 
the  case  of  De  Vaux  v.  Salvador,  4  Ad.  &  El. 
420,  it  is  clear  such  a  loss  could  not  be  recov- 
ered there.  Mr.  Marshall  is  evidently  of  opin- 
ion that  unless  the  misconduct  of  the  master 
and  crew  amounted  to  barratry,  the  loss  could 
not  be  recovered.  Marsh,  on  Ins.  495.  And 
Mr.  Phillips  so  states  in  terms.  1  Phil,  on  Ins. 
636. 

It  has  been  urged,  that  in  the.  case  of  The 
Paragon,  Peters  v.  Warren  Ins.  Co.  14  Pet.  99, 
this  court  adopted  a  rule  which,  if  applied  to 
the  case  at  bar,  would  entitle  the  insured  to  re- 
cover. But  we  do  not  so  consider  it.  It  was 
there  determined  that  a  collision  without  fault 
was  the  proximate  cause  of  that  loss.  Indeed, 
unless  the  operation  of  law,  which  fixed  the  lien, 
could  be  regarded  as  the  cause  of  that  loss, 
there  was  no  cause  but  the  collision,  and  that 
was  a  peril  insured  against. 

We  are  aware  that  in  the  case  of  Hall  v. 
Washington  Ins.  Co.  2  Story,  Mr.  Justice  Story 
took  a  different  view  of  this  question;  and  we 
are  informed  that  the  Supreme  Court  of  Massa- 
chusetts has  recently  decided  a  case  in  ccm- 
formity  with  his  opinion,  which  is  not  yet  in 
print,  and  which  we  have  not  been  able  to 
see.  But  with  great  respect  for  that  very  emi- 
nent Judge,  and  for  that  learned  and  able  court, 
we  think  the  rule  we  adopt  is  more  in  conform- 
ity with  sound  principle,  as  well  as  with  the 
practical  interpretation  of  the  contract  by  un- 
derwriters and  merchants;  and  it  is  the  safer 
and  more  expedient  rule. 

We  cannot  doubt  that  the  knowledge  by 
owners,  masters  and  seamen,  that  underwriters 
were  responsible  for  all  the  damage  done  by  col- 
lision with  other  vessels  through  their  negli- 
gence, *  would  tend  to  relax  their  vigi-  ['368 
lance  and  materially  enhance  the  perils,  both 
to  life  and  property,  arising  from  this  case. 

The  judgment  of  the  Circuit  Court  must  be 
reversed,  and  the  cause  remanded,  with  direc- 
tions to  render  a  judgment  for  the  defendants, 
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on  the  demurrer  to  the  first  two  counts,  and 
^ward  a  venire  de  novo  to  try  the  general  issue 
pleaded  to  the  other  counts. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
New  York,  and  was  argued  bj  counsel;  on 
•consideration  whereof,  it  is  now  here  ordered 
4Uid  adjudged  bj  this  court,  that  the  judgment 
•of  the  said  Circuit  Court  in  this  cause  be,  and 
the  same  is  hereby  reversed,  with  costs;  and 
that  this  cause  be,  and  the  same  is  hereby  re- 
manded  to  the  said  Circuit  Court,  with  direc- 
tions to  enter  a  judgment  for  the  plaintiff  in 
«rror,  on  the  demurrer  to  the  first  two  coimts, 
aud  to  award  a  yenire  facias  de  novo,  to  try  the 
^[eneral  issue  pleaded  to  the  other  counts. 

See  —1  Blatchf .  251. 


ELUAH  PEALE,  Trustee  of  the  Agricultural 
Bank  of  Mississippi,  Plaintiff  in  Error, 

MARTHA  PHIPPS,  and  Mary  Bowers, 
wife  of  Charles  Rice. 

•Jurisdiction — ^Mississippi  —  Receiver  appointed 
by  State  Court  cannot  be  sued  as  such  in  U. 
S.  Circuit  court — claim  in  reconvention  no 
waiver  of  exception  to  jurisdiction. 

Two  Statutes  of  Mississippi,  one  passed  In  1843 
and  the  other  In  1846,  provide  that  where  the  char- 
ter of  a  bank  shall  be  declared  forfeited,  a  trustee 
shall  be  appointed  to  take  possession  of  Its  effects, 
and  commissioners  appointed  to  audit  accounts 
against  It. 

Where  these  steps  had  been  taken,  and  the  com- 
missioners had  refused  to  allow  a  certain  account, 
the  Circuit  Court  of  the  United  States  had  no  right 
to  entertain  a  bill  filed  by  the  creditors  to  compel 
the  trustee  to  pay  the  rejected  account.  There  was 
a  want  of  jurisdiction. 

The  case  Is  upon  this  point  examined. 

A  claim  by  the  trustee.  In  re-conventlon,  was,  not 
a  waiver  of  the  exception  to  the  jurisdiction. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  ot  the  United  States 
for  the  Eastern  District  of  Louisiana. 

It  will  be  seen,  by  reference  to  4  Howard,  225, 
that  Charles  Rice,  and  Mary,  his  wife,  and  Mar- 
tha Phipps  recovered,  in  an  action  of  ejectment 
against  the  Agricultural  Bank  of  Mississippi, 
two  undivided  third  parts  of  a  lot  of  ground  in 
the  City  of  Natchez. 

S69*]  •In  May,  1847,  they  sued  out  a  writ 
of  habere  facias  possessionem,  and  entered  into 
possession  of  the  property. 

Under  the  laws  of  Mississippi,  the  charter  of 
the  Banic  became  forfeited,  and  Elijah  Peale 
was  appointed  trustee. 

In  April,  1848,  Martha  Phipps,  and  Mary 
Bowers,  wife  of  Charles  Rice,  filed  their  peti- 
tion in  the  Circuit  Court  of  the  United  States 
for  the  Eastern  District  of  Louisiana,  against 
Peale.  They  claimed  rent  of  the  property  from 
1839  to  1847,  damages  for  injuries  done  to  the 
property  whilst  in  possession  of  the  Bank,  and 
the  costs  to  which  they  had  been  put  by  the 
ejectment.  Peale  filed  exceptions,  and  an  an- 
swer. The  second  exception,  upon  which  the 
judgment  of  this  coiirt  turned,  was  as  follows: 

2.  Because  the  charter  of  the  Agricultural 
Bank  was  declared  forfeited,  and  the  said  Bank 
14  I«.  ed. 


put  in  a  course  of  liquidation  as  an  insolvent 
corporation,  and  this  defendant  appointed  trus- 
tee, for  the  purpose  of  collecting  the  assets 
thereof,  by  the  Circuit  Court  of  Adams  County, 
in  the  State  of  Mississippi ;  and  said  trustee  is 
not  amenable  to  any  other  court  than  the  one 
that  appointed  him,  and  of  which  he  is  the 
officer;  and  this  court  has  no  jurisdiction  what- 
ever of  him  in  his  said  capacity. 

The  following  agreement  of  counsel  was  filed 
in  the  case. 

It  is  agreed  between  the  parties  in  the  above- 
named  suit,  by  Prentiss  and  Finney,  attorneys 
for  the  plaintiffs,  and  Robert  Mott,  attorney  for 
the  defendant,  that  the  following  facts  shall  be 
admitted  upon  the  trial  of  the  cause,  and  the 
same  are  hereby  admitted: 

1.  That  the  President  Directors  and  Com- 
pany of  the  Agricultural  Bank  of  Mississippi, 
were  in  possession  of  the  City  Hotel,  being  the 
premises,  the  mesne  profits  of  which  are  sued 
for  on  the  1st  day  of  December,  1839. 

2.  It  is  admitted  that  the  said  hotel  and  fur- 
niture rented,  from  said  1st  day  of  December, 
1839,  until  Ist  of  November,  1842,  for  the  sum 
of  $6,000  per  annum,  and  from  said  1st  No- 
vember, 1842,  until  plaintiffs  took  possession  at 
the  rate  of  $4,000  per  annum,  and  that  said 
rates  shall  be  considered  as  the  fair  annual  rent 
of  said  property  during  said  periods. 

3.  It  is  admitted,  that  the  charter  of  the 
Agricultural  Bank  has  been  adjudged  forfeited 
under  the  laws  of  Mississippi,  and  that  the  de- 
fendant, Elijah  Peale,  is  the  trustee  appointed 
under  and  by  virtue  of  said  laws,  to  represent 
the  said  corporation. 

4.  It  is  admitted  that  the  claim  sued  on 
was,  before  tSe  commencement  of  this  suit, 
presented  to  the  commissioners  appointed  in 
Mississippi,  to  audit  and  allow  claims  against 
said  Bank,  to  wit:  to  J.  A.  Van  Dalsen  and  C. 
L.  Dubuisson,  and  they  were  ^request-  [*370 
ed  to  audit  and  allow  the  same,  but  that  they 
refused  to  audit,  allow,  or  in  any  way  recog- 
nize the  same. 

5.  It  is  admitted  that  the  claim  sued  on 
was,  before  the  commencement  of  this  suit, 
presented  to  the  defendant,  as  trustee  of  said 
Agricultural  Bank,  and  he  was  requested  to 
allow  the  same  as  a  just  and  valid  claim 
against  said  Bank ;  but  that  said  defendant,  as 
trustee  as  aforesaid,  refused  to  admit,  recog- 
nize, or  allow  said  claim,  or  any  part  thereof. 

6.  It  is  admitted  that  the  fees  of  counsel 
employed  by  the  plaintiffs  in  the  prosecution 
of  the  suit  of  ejectment  against  the  Agricul- 
tural Bank,  for  the  recovery  of  said  City  Hotel, 
in  the  Circuit  Court  and  Supreme  Court  of  the 
United  States,  exceeded  in  value  the  sum  of 
$2,000,  and  that  said  sum  of  $2,000  would  be  a 
reasonable  fee  for  the  conduct  of  said  suit  from 
its  commencement  to  its  termination. 

It  is  admitted  that  the  furniture  of  house, 
&c.,  on  the  premises,  formed  part  of  the 
rent  in  the  proportion  of  one  fourth  to  three 
fourths  thereof. 

It  is  admitted  that  the  charter  of  the  Bank 
was  declared  forfeited  by  law,  and  the  assets 
of  the  Bank  put  in  the  possession  of  the  de- 
fendant, who  still  holds  tne  same  as  trustee  or 
representative.  Ro.  Mott,  Attorney. 

Prentiss  &  Finney, 
^  For  Plaintiffs. 
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It  b  further  admitted,  that  the  Agricultural 
Bank  had  stopped  specie  payments  previous  to 
the  time  of  the  forfeiture  of  the  charter,  and 
did  not  afterwards  resume. 

Prentiss  &  Finney, 
Plaintiffs'  Attorneys. 

In  January,  1849,  the  cause  came  on  to  be 
heard,  when  the  Circuit  Court  decreed,  that  the 
plaintiffs  do  recover  from  Peale  the  sum  of 
$20,058,  with  interest  at  five  per  cent,  until 
paid;  and  that  they  should  have  execution  up- 
on the  assets  of  the  Bank,  which  were  then, 
or  might  be  thereafter,  in  the  hands  of  the 
trustee. 

From  this  decree,  Peale  appealed  and  brought 
the  case  up  to  this  court. 

It  was  argued  by  Mr.  Lawrence  for  the  plain- 
tiff in  error,  and  Mr.  Taylor  for  the  defendants 
in  error. 

Only  that  point  will  be  mentioned  upon 
which  the  judgment  of  this  court  turned. 

Mr.  Lawrence  contended,  for  the  plaintiff  in 
error,  that  the  action  against  Peale,  who  was 
a  mere  officer  of  the  Adams  County  Court,  Miss- 
issippi, for  the  purpose  of  collecting  the  assets 
of  a  bank  in  course  of  liquidation,  could  not  be 
maintained  in  the  United  States  Circuit  Court 
371»]  for  Louisiana.  If  the  'plaintiff 
wished  to  bring  suit, .  independent  of  the  pro- 
ceedings in  the  Adams  Coimty  Court,  the  suit 
should  have  been  brought  against  the  corpora- 
tion in  its  corporate  name.  Hutch.  Dig.  sees. 
10,  11,  Act  1840,  p.  326;  sec  8,  Act  1843jp.  328; 
Act  February  28,  1846,  p.  332;  6  Howard, 
Miss.  674. 

Mr.  Taylor,  for  the  defendants  in  error: 

The  second  ground  of  exception  is  partly 
based  upon  the  assumption  that  the  affairs  of 
the  Agricultural  Bank  were  administered  by 
the  trustee,  Peale,  because  of  the  declared  in- 
solvency of  the  Bank.  This  is  neither  admit- 
ted nor  proved  to  be  true;  and  in  fact,  the 
affairs  of  the  Bank  were  taken  from  the  man- 
agement of  her  own  officers,  because  those  of- 
ficers had  violated  the  laws  of  its  existence, 
whereby  it  ceased  to  exist.  But  it  does  not 
follow,  as  a  necessary  consequence,  that  be- 
cause the  charter  of  the  Bank  was  declared,  by 
the  Circuit  Court  of  Adams  County,  to  have 
been  forfeited,  or  because  its  affairs  were  put 
in  liquidation  by  the  order  of  that  court,  or 
because  Mr.  Peale  was  appointed  trustee  by 
that  court,  no  court  but  the  Circuit  Court  of 
Adams  County  can  entertain  jurisdiction  of  a 
suit  against  him,  as  trustee.  An  administrator 
or  executor  is  appointed  to  represent  the  estate 
of  a  person  deceased,  after  the  Probate  Court 
has  found  or  adjudged  the  fact  of  his  death, 
and  put  his  affairs  into  a  course  of  liquidation 
in  the  same  manner.  Such  executors  are  liable 
to  be  sued  in  any  court  whatever;  and  even  in 
cases  where  the  state  laws  provide  expressly 
that  they  shall  not  be  sued,  except  in  the  court 
by  which  they  are  appointed,  they  are  held  lia- 
ble to  answer  to  the  United  States  Circuit  Court, 
notwithstanding  such  special  exemption  made 
by  the  state  law.  See  case  of  Depuy  v.  Bemiss, 
where  this  question  is  fully  argued  (2  Annual, 
509) ;  and  case  of  Erwin  v.  Lowry,  7  Howard, 
172-181,  reviewing  and  approving  the  doctrines, 
and  even  the  reasonings,  of  the  Louisiana  court ; 
and  also  14  Pet.  75,  examining  the  same  ques- 
tions ;  all  settling  the  doctrine  that  even  where 
460 


the  representative  of  an  estate  is  suable  only  in 
his  own  court  by  the  state  law,  he  may  yet  be- 
sued  in  the  United  States  Circuit  Court,  and 
there  be  held  to  answer,  and  compelled  to  pay 
a  debt  of  the  succession ;  because,  in  every  case 
of  a  conflict  between  the  laws  made  by  Con^esa 
(in  accordance  with  the  Constitution  of  the 
United  States)  and  the  Acts  of  a  State  Legis- 
lature, the  state  laws  must  yield.  We  believe, 
that,  in  Mississippi,  other  courts  besides  the 
Circuit  Court  of  Adams  County  could  have  en- 
tertained jurisdiction  of  a  suit  against  this 
trustee,  in  his  said  capacity;  and  that  even 
if  it  were  shown  that  by  the  positive  require- 
ment of  the  laws  of  the  State  of  Mississippi 
suit  could  have  been  brought  against 
•peale  only  in  the  Circuit  Court  of  [*S1Z 
Adams  County,  which  appointed  him,  we 
could,  notwithstanding  such  requirement,  sue 
Mr.  Peale,  as  trustee,  in  the  Circuit  Court  of 
the  United  States. 

We  also  submit  to  the  court  whether  the 
third  and  eighth  admissions  of  counsel,  found 
on  the  seventh  page  of  the  printed  record,  do 
not  admit  that  the  plaintiff  in  error,  Mr.  Peale, 
is  the  proper  person  to  be  sued  for,  and  on  ac- 
count of,  the  debts  due  by  the  Bank,  because  if, 
as  admitted,  the  Bank  itself  had  ceased  to  exist, 
and  Mr.  Peale  was  in  the  actual  possession  of  all 
its  assets,  and  was  its  representative,  he  is  the 
only  person  who  can  be  sued  on  account  of  the 
liabilities  of  the  Bank.  •  We  think  the  admis- 
sions themselves  afford  good  ground  for  over- 
ruling the  exception. 

Mr.  Chief  Justice  Taney  delivered  the  opinion 
of  the  court: 

This  suit  was  brought  by  the  defendants  in 
error  against  the  plaintiff  in  the  Circuit  Court 
of  the  United  States  for  the  Eastern  District  of 
Louisiana. 

The  proceeding  was  by  petition  in  the  usual 
form  of  Louisiana  practice.  It  states  that  the 
plaintiff  in  error,  in  the  capacity  of  trustee  and 
assignee  of  the  President,  Directors  and  Com- 
pany of  the  Agricultural  Bank  of  Mississippi, 
which  was  located,  until  the  term  of  its  disso- 
lution at  Natchez,  in  the  said  State,  is  indebt- 
ed to  the  petitioners  in  the  sum  of  $34,000, 
upon  the  grounds  set  forth  in  the  petition. 

They  state  that  they  were  the  owners  of  two 
undivided  third  parts  of  a  certain  lot  in 
Natchez,  in  the  Coimty  of  Adams,  in  the  State 
of  Mississippi,  upon  which  stands  the  City 
Hotel;  that  they  were  unlawfully  expelled 
from  it  by  the  Agricultural  Bank,  that  they 
afterwards  recovered  back  the  possession  by  an 
action  of  ejectment  in  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of 
Mississippi;  and  that  they  are  entitled  to  the 
sum  above  mentioned,  against  the  Bank,  for 
damages  and  mesne  profiU  while  the  Bank  held 
them  out  of  possession  together  with  the  costs 
they  incurred  in  the  suit  to  recover  it. 

They  further  state,  that  by  the  decree  of  the 
Circuit  Court  of  Adams  County,  a  court  of 
competent  jurisdiction  in  the  premises,  the 
charter  of  the  Agricutural  Bank  was  declared 
forfeited,  and  the  corporation  dissolved;  and 
that  Peale,  the  plaintiff  in  error,  was  appointed 
trustee  and  assignee  of  the  Bank,  and  is  the 
sole  legal  representative  of  the  corporation; 
and  they  aver,  that  by  operation  of  law  all  tht 
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•assets  of  the  corporation  are  vested  in  him  as 
assignee,  and  that  he  became  legally  liable  to 
the  creditors  to  the  extent  of  the  assets  which 
S73*]  may  come  to  his  ^hands;  and  that  he 
has  assets  in  his  possession,  sufficient  to  pay 
all  the  debts  of  the  corporation. 

The  plaintiff  in  error  filed  sundry  exceptions 
-and  an  answer  to  this  petition.  His  2d  excep- 
tion denies  the  jurisdiction  of  the  court,  upon 
the  ground  that,  as  trustee  for  the  Bank,  he  is 
not  amenable  to  any  other  court  than  the  one 
that  appointed  him.  As  we  think  this  excep- 
tion decisive  against  the  jurisdiction  of  the 
Circuit  Court  of  Louisiana,  it  is  not  necessary 
in  this  opinion  to  set  out  the  other  exceptions, 
-or  to  notice  the  claims  he  set  up  by  the  way 
of  answer  and  reconvention,  if  his  exceptions 
were  overruled. 

There  is  an  agreement  between  the  counsel 
of  the  respective  parties,  which  admita  substan- 
tially the  facts  stated  in  the  petition,  as  re- 
spects the  possession  and  recovery  of  the  hotel 
in  the  suit  in  ejectment,  and  the  appointment 
of  plaintiff  in  error  as  trustee  upon  the  for- 
feiture of  the  charter  of  the  Bank;  and  also 
that  the  defendants  had  presented  this  claim 
to  the  commissioners  appointed  in  Mississippi 
to  audit  claims  against  the  Bank,  and  that 
they  had  refused  to  allow  it.  There  are  other 
admissions  in  relation  to  the  annual  value  of 
the  lot  and  hotel,  and  the  costs  and  expenses 
of  the  suit  in  ejectment,  and  also  in  relation 
to  other  things  which  are  not  material  to 
this  decision,  ;.nd  need  not  therefore  be  par- 
ticularly stated.  The  case  proceeded;  and  at 
the  hearing  of  the  exceptions  they  were  all 
overruled,  and  a  decree  was  finally  passed 
against  Peale  as  trustee  and  representative  of 
the  President,  Directors  and  Company  of  the 
Agricultural  Bank,  directing  him  to  pay  to  the 
petitioners  the  sum  of  $20,058,  with  interest 
thereon  at  the  rate  of  five  per  cent,  until  paid — 
and  that  the  petitioners  have  execution  there- 
for, upon  the  property,  assets,  goods  and  chat- 
tels, rights  and  credits  of  the  said  President, 
Directors  and  Company  of  the  Agricultural 
Bank  of  Mississippi,  then  in  the  hands  of  the 
said  Peale,  as  trustee,  or  which  might  there- 
after come  to  his  hands. 

It  is  to  revise  this  judgment  that  the  present 
writ  of  error  is  brought. 

Hie  power,  duties  and  responsibilities  of  the 
plaintiff  in  error,  as  trustee,  are  regulated  by 
the  laws  of  Mississippi. 

The  Act  of  1843  makes  it  the  duty  of  every 
district  attorney  in  the  State,  whenever  he  has 
good  reason  to  believe  that  any  incorporated 
bank,  located  in  his  district,  has  done  any- 
thing that  would  work  a  forfeiture  of  its 
charter,  to  file  an  information  against  the 
bank  in  the  Circuit  Court  of  the  county  in 
which  it  is  situated;  and  if,  upon  the  trial, 
the  charter  is  adjudged  to  be  forfeited,  it  is 
made  the  duty  of  the  court  to  appoint  one  or 
more  trustees  to  take  charge  of  its  books  and 
374*]  assets,  *and  to  collect  the  debts  and 
sell  the  property  of  the  bank,  and  apply  the 
proceeds  in  the  manner  which  may  be  directed 
by  law  to  the  payment  of  the  debts  due  from 
the  corporation.  And  the  trustee  is  required 
to  give  bond  and  security,  to  be  approved  by 
the  court,  for  the  faithful  discharge  of  this 
duty. 
14  L.  ed. 


The  Act  of  1846  contains  more  detailed  pro- 
visions on  this  subject.  Among  others,  it  di- 
rects the  trustee  to  return,  under  oath,  to  the 
court  by  which  he  is  appointed,  an  inventory 
of  all  t^e  property  and  evidences  of  debt  which 
shall  have  come  into  his  possession;  and  is 
afterwards,  under  the  direction  of  the  court, 
to  sell  the  same  at  public  auction,  and  render 
an  account  of  the  sale  so  made  to  the  court. 

The  Act  of  1846  also  directs,  that  at  the 
term  at  which  judgment  of  forfeiture  is  ren- 
dered, the  court  shall  appoint  three  commis- 
sioners to  audit  claims  against  the  corporation ; 
and  it  is  made  their  duty  to  report  their  pro- 
ceedings to  the  court  at  the  first  term  after  the 
expiration  of  twelve  months  allowed  for  the 
presentation  of  claims;  at  which  time  all  ex- 
ceptions to  the  report  are  to  be  heard  and  de- 
termined, and  the  court  thereupon  required  to 
direct  the  distribution  of  the  money  in  the 
hands  of  the  trustee,  to  be  made  in  the  order 
prescribed  by  the  law. 

It  was  under  these  Acts  of  the  Legislature 
of  Mississippi,  that  the  charter  of  the  Agri- 
cultural Bank  was  declared  forfeited,  and  the 
plaintiff  in  error  appointed  trustee.  Commis- 
sioners also,  it  appears,  were  at  the  same  time 
appointed  to  audit  the  accounts,  who  rejected 
this  claim.  Upon  their  refusal  to  allow  it,  the 
defendants  in  error  instituted  these  proceed- 
ings in  the  Circuit  Court  of  the  United  States 
for  the  Eastern  District  of  Louisiana. 

We  see  no  ground  upon  which  the  jurisdic- 
tion of  the  court  can  be  sustained.  The  plain- 
tiff in  error  held  the  assets  of  the  Bank  as  the 
agent  and  receiver  of  the  Court  of  Adams 
County,  and  subject  to  its  order,  and  was  not 
authorized  to  dispose  of  the  assets,  or  to  pay 
any  debts  due  from  the  Bank,  except  by  the 
order  of  the  court.  He  had  given  a  bond  for 
the  performance  of  this  duty,  and  would  be 
liable  to  an  action,  if  he  paid  any  claim  with- 
out the  authority  of  the  court  from  which  he 
received  his  appointment,  and  to  which  he  was 
accountable.  The  property,  in  legal  contem- 
plation, was  in  the  custody  of  the  court  of 
which  he  was  .the  officer,  and  had  been  placed 
there  by  the  laws  of  Mississippi.  And  while  it 
thus  remained  in  the  custody  and  possession  of 
that  court,  awaiting  its  order  and  decision,  no 
other  court  had  a  right  to  interfere  with  it,  or 
to  wrest  it  from  the  hands  of  its  agent,  and 
thereby  put  it  out  of  his  power  to  perform  his 
duty.  The  case  falls  within  the  principle  de- 
cided by  this  court  in  Vaughn  v.  Northrop,  15 
Pet.  1^  in  which  it  was  *held,  that  an  [*375 
administrator  could  not  be  sued  in  another 
state  for  a  debt  due  from  his  intestate,  because 
he  is  bound  to  account  for  all  the  assets  he  re- 
ceives, to  the  proper  tribunals  of  the  govern- 
ment from  which  he  derives  his  authority.  And 
that  decision  was  made  in  a  case  where  the  as- 
sets, by  reason  of  which  the  administrator  was 
sought  to  be  charged,  were  received  in  the  juris- 
diction of  the  government  in  which  the  suit 
was  brought  against  him,  but  in  which  he  had 
not  taken  out  letters  of  administration. 

The  case  of  Williams  v.  Benedict  and  others, 
8  How.  107,  is  still  more  in  point.  By  a  law  of 
Mississippi,  if  it  appeared  to  the  Orphans' 
Court,  that  the  estate  of  a  deceased  person  was 
insolvent,  it  was  made  the  duty  of  the  court  to 
direct  the  property  to  be  sold  by  the  executor 
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or  administrator,  and  to  appoint  commissioners 
to  audit  the  claims  of  creditors ;  and  to  distrib- 
ute the  proceeds  of  the  property  (after  deduct- 
ing the  expenses  of  the  last  sickness  and 
funeral  expenses)  among  the  creditors,  in  pro- 
portion to  the  sum  due  to  them  respectively. 

The  appellant  was  the  administrator  of  an  in- 
testate whose  estate  had  been  declared  to  be  in- 
solvent by  the  Orphans'  Ck>urt*  But  the  ap- 
pellees had  obtained  a  judgment  against  the 
administrator  in  the  District  Court  of  the 
United  States  for  the  Northern  District  of 
Mississippi,  before  the  adjudication  of  in- 
solvency by  the  Orphans'  Court — and  issued  an 
execution,  and  laid  it  upon  property  upon  which 
his  judgment  was  a  lien,  in  case  the  estate  was 
not  insolvent.  And,  upon  a  bill  filed  by  the  ap- 
pellant to  obtain  an  injunction  staying  pro- 
ceedings upon  this  execution,  the  appellees  in- 
sisted that  the  estate  was  not  insolvent,  but 
hsid  been  wasted  by  the  administrator,  and  that 
the  proceedings  in  the  Orphans'  Court,  under 
the  law  of  Mississippi,  were  no  bar  to  his  re- 
covery in  a  court  of  the  United  States.  And 
the  District  Court  was  of  that  opinion,  and 
dismissed  the  appellant's  bill.  But  the  de- 
cree was  reversed  by  this  court  upon  the 
ground  that  the  jurisdiction  of  the  Orphans' 
Court  had  attached  to  the  assets,  and  that  they 
were  in  gremio  legis,  and  could  not  be  seized 
by  process  from  another  court. 

And  in  the  case  of  Wiswall  v.  Sampson's  Les- 
see, decided  at  the  present  term,  the  court  held 
that  where  certain  lands  were  in  the  hands  of 
a  receiver,  appointed  by  the  Chancery  Court  of 
Alabama,  in  a  case  pending  before  it,  they 
could  not  be  sold  by  the  marshal  upon  process 
of  execution,  issuing  out  of  the  Circuit  Court 
of  the  United  States,  for  that  district,  although 
the  judgment  upon  which  the  process  issued 
was  a  lien  upon  the  land,  and  the  execution 
was  laid  before  the  receiver  obtained  actual 
possession  of  the  property.  In  the  case  of 
Erwin  v.  Lowry,  7  How.  181,  referred  to  in 
376*]  the  argument  of  the  •counsel  for  the 
defendants  in  error,  the  proceedings  in  the 
Court  of  the  United  States  were  merely  to 
enforce  a  lien  created  by  the  testator  in  his 
lifetime,  and  consequently  could  not  interfere 
with  the  duties  of  the  curator,  or  the  authority 
of  the  State  Court,  under  which  he  was  acting, 
and  to  which  he  was  bound  to  account. 

It  is  suggested,  also,  in  the  argument,  that 
the  claim  in  reconvention  made  in  the  answer, 
is  a  waiver  of  the  exception  to  the  jurisdiction ; 
because  the  claim  in  reconvention  necessarily 
admits  the  jurisdiction  of  the  court.  But  the 
article  in  the  code  of  practice,  and  the  case  re- 
ferred to,  do  not  support  the  objection.  The 
claim  in  reconvention  is  in  express  terms,  made 
in  case  the  exception  to  the  jurisdiction  is  over- 
ruled, and  not  otherwise.  It  is  made  condi- 
tionally, the  party  at  the  same  time  denying  the 
jurisdiction  of  the  court  in  the  matter  in  con- 
troversy. 

Moreover,  the  facts  stated  in  the  petition  of 
the  defendants  in  error,  show  that  the  Circuit 
Court  of  Louisiana  had  no  jurisdiction.  And 
where  that  is  the  case,  the  general  rule  in  all 
legal  proceedings  is,  that  the  defendant  may 
avail  himself  of  the  objection  in  any  stage  of 
the  proceedings.    We  see  nothing  in  the  code 
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of  practice  that  leads  us  to  suppose  that  a'dif* 
ferent  rule  prevails  in  the  courts  of  Louisiana. 
And  if  it  does,  yet  the  exception  to  the  juris- 
diction was  in  this  case  pleaded  in  limine  when 
the  plaintiff  in  error  appeared  to  the  suit,  and 
the  conditional  claim  in  reconvention  cannot, 
by  any  just  construction  of  its  terms,  be  held 
to  be  a  waiver  of  the  plea. 

The  judgment  of  the  Circuit  Court  must 
therefore  bie  reversed  and  a  mandate  issued 
directing  the  judgment  to  be  entered  for  the 
plaintiff  in  error. 

OBDEB. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Louisiana,  and  was  argued  by  counsel;  on  con- 
sideration whereof,  it  is  now  here  ordered  and 
adjudged  by  this  court,  that  the  judgment  of 
the  said  Circuit  Court  in  this  cause  be,  and  the 
same  is  hereby  reversed,  with  costs;  and  that 
this  cause  be,  and  the  same  is  hereby  remanded 
to  the  said  Circuit  Court,  with  directions  to 
enter  judgment  in  favor  of  the  plaintiff  in  er- 
ror. 


•MATTHEW   CUNNINGHAM, 
Plaintiff  in  Error, 
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MARY  W.  W.  ASHLEY,  executrix  and  sole 
legatee  of  Chester  Ashley,  Deceased  and  Wil- 
liam E.  Ashley,  Frances  A.  Ashley  (now 
Frances  A.  Freeman ) ,  and  Henry  W.  Ashley, 
by  Mary  W.  W.  Ashley,  his  guardian,  heirs 
at  law  of  said  Chester  Ashley,  Deceased,  and 
Roswell  Beebe. 

Arkansas  lands — Pre-emption  Utle  under  Act 
of  1830  better  than  title  under  floats  under 
Act  of  1832— Patent  for  latter  set  side. 

On  the  25tb  of  December,  1824,  CuDoinffham  ap- 
plied to  the  Land  Office  at  Batesville,  in  Arkansas, 
to  become  the  purchaser  of  a  quarter  section  of 
land  under  a  Ctierokee  certificate  which  bad  be- 
come vested  in  him. 

Tills  application  was  refused,  upon  the  irround 
that  two  New  Madrid  certificates  bad  been  laid  up- 
on the  land  in  1820.  The  right  under  these  certifi- 
cates was  claimed  by  Ashley. 

in  1830  Cunningham  said  that  Brumbach  had  a» 
improvement  on  the  same  quarter  section,  which 
Brumbach  assigned  to  Ashley.  The  law  sanctioned 
the  division  of  a  quarter  section,  under  such  cir- 
cumstances. 

In  1831  Cunningham  claimed  a  preemption  right 
under  the  Act  of  29th  May,  1830.  The  ctaims  under 
this  Act,  and  under  the  Cherokee  float  were  not  in- 
consistent with  each  other. 

In  1838  two  floats  were  entered  upon  the  sam* 
quarter  section,  vis. :  one  by  Plummer,  for  the  east 
half  of  it,  under  the  Act  of  1830,  and  the  supple- 
mental Act  of  1832 :  the  other  for  the  west  half  by 
Jenbeau,  under  the  Act  of  1834,  and  the  circular  a^ 
the  General  Land  Office  of  1837.  Patents  were  is- 
sued, and  the  title  became  vested  In  Ashley. 

The  title  of  Cunningham  Is  better  than  that  de- 
rived from  these  floati.  The  title  under  the  New 
Madrid  certificates  is  not  decided  In  this  case,  er  af- 
fected In  any  way  by  the  decision.  CnnninghaiB 
is  therefore  entitled  to  the  half  of  the  quarter  sec- 
tion which  he  claimed  separately  from  Brumbach. 

The  patents  obtained  bv  Ashley  and  Beebe^  beinc 
founded  upon  entries  which  were  TOld,  are  volo 
also,  so  far  as  they  interfere  with  the  pre-emptive 
right  Qt  Cunningham. 
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THIS  case  was  brought  up  from  the  Supreme 
Court  of  the  State  of  Arkansas,  by  a  writ 
of  error  issued  under  the  25th  section  of  the 
Judiciary  Act. 

The  facts  in  the  case  were  numerous  and 
complicated,  and  a  statement  of  the  principal 
ones  is  given  in  the  opinion  of  the  court.  It 
would  not  throw  light  upon  any  general  prin- 
ciple if  the  reporter  were  to  give  a  more  par- 
ticular account  of  the  long  series  of  acts  which 
the  respective  parties  considered  to  be  the  foun- 
dation of  their  respective  titles.  Nor  would  it 
be  possible  to  explain  the  arguments  of  counsel, 
commenting  on  contradictory  testimony,  with- 
out a  previous  and  detailed  history  of  the  trans- 
actions of  twenty  years.  One  of  the  briefs 
filed  in  the  cause  was  upwards  of  seventy 
printed  pages.  The  opinion  of  the  court  has 
given  a  selection  of  the  leading  facts  in  the 
case,  so  that  its  merits  upon  both  sides  can  be 
clearly  understood. 

It  was  argued  by  Messrs.  Lawrence  and  Pike 
for  the  plaintiff  in  error,  and  by  Messrs.  Brad- 
ley and  Johnson  for  the  defendants  in  error. 

S  7  8*1    *Mr.  Justice  McLean  delivered  the  opin- 
ion of  the  court: 

A  writ  of  error  to  the  Supreme  Court  of  Ar- 
kansas, brings  this  case  in  chancery  before  us, 
under  the  25th  section  of  the  Judiciary  Act. 

On  the  25th  of  December,  1824,  Matthew 
Cunningham,  by  his  attorney,  applied  to  the 
Register  of  the  Land  Office  at  Batesville,  in  Ar- 
kansas, to  become  the  purchaser  of  the  south- 
east quarter  of  section  three,  in  township  one, 
north,  and  in  range  twelve,  west  of  the  fifth 
principal  meridian,  south  of  the  Arkansas 
River;  by  virtue  of  a  certificate  (No.  23)  grant- 
by  the  Register  of  the  said  land  district,  to 
William  Wylee,  assignee  of  William  Morrison, 
under  the  Act  of  26th  May,  1824. 

That  Act  provided  that  every  person,  entitled 
to  the  right  of  pre-emption  by  law,  in  the  tract 
of  country  north  of  the  Arkansas  River,  which 
was  ceded  to  the  Cherokees,  should  be  author- 
ized, in  lieu  thereof,  to  enter  with  the  above 
Register,  any  tract,  in  the  Lawrenceville  dis- 
trict, on  which  he  may  have  made  improve- 
ments, previously  to  the  passage  of  the  Act;  or 
on  any  unimproved  tract,  within  the  district, 
the  sale  of  which  is  authorized  by  law. 

By  several  mesne  assignments,  the  right  of 
the  Cherokee  certificate  was  vested  in  Cunning- 
ham, and  the  land  he  proposed  to  enter  was, 
by  law,  authorized  to  be  sold.  The  agent  of  the 
complainant  informed  the  Register  and  Re- 
ceiver, that  .he  had  the  money,  and  was  de- 
sirous of  paying  for  the  land;  but  after  con- 
sultation between  the  officers,  he  was  informed 
the  entry  would  not  be  permitted.  The  ground 
of  this  rejection  was  not  stated,  at  the  time, 
nor  entered  upon  the  records  of  either  office. 
There  can  be  no  doubt,  from  the  facts  in  the 
case,  which  appear  in  the  correspondence  of 
the  General  Land  Office,  and  otherwise,  that 
the  application  to  make  the  entry  was  re- 
jected, on  the  ground  that  the  land  was  covered 
by  New  Madrid  locations.  And  it  appears 
that  two  New  Madrid  certificates  had  been  laid 
on  the  quarter  section;  one  on  the  19th  of 
AprUf  1820,  and  the  other  on  the  1st  of  May, 
of  the  same  year. 
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On  the  27th  of  May,  1831,  the  comjiiainant 
claimed  the  right  of  pre-emption  to  the  same 
quarter  section,  under  the  Act  of  the  29th  of 
May,  1830.  Being  duly  sworn,  he  stated, 
"that,  in  the  year  1829,  he  had  in  cultivation 
about  four  acres,  in  com  and  vegetables,  on  the 
land,  and  had  been  in  possession  of  it  near  ten 
years;  was  in  possession  of  it  the  29th  of  May,. 
1830,  and  still  occupied  it."  Several  other  wit- 
nesses proved  the  same  facts,  and  one  of  them 
states,  that  he  saw  the  complainant  put  down 
on  the  counter  about  $200,  and  informed  the 
Receiver  that  it  was  offered  in  payment  of  the 
land. 

In  the  record,  there  is  a  list  of  the  pre-emp- 
tions allowed,  at  *the  Land  Office  at  [*379 
Batesville,  by  H.  Boswell  and  J.  Rodman,  late 
Register  and  Receiver,  from  the  8th  of  Janu- 
ary, 1831,  to  the  30th  of  June,  in  the  same- 
year,  as  appears  from  the  papers  of  that  office. 
In  that  list,  the  name  of  Matthew  Cunningham- 
stands  first,  as  having  entered  the  southeast 
quarter  of  section  three,  first  township,  north, 
twelfth  range,  west.  It  is  certified  by  Town- 
send  Dickinson,  Register.  On  this  paper  the 
word  "rejected"  is  found,  but  by  whom  written, 
and  for  what  purpose,  does  not  appear  on  the 
paper.  The  names  of  H.  Boswell  and  J.  Rod- 
man are  under  the  word"  rejected;"  and  sev- 
eral of  the  witnesses  state  that  the  word  "re- 
jected," or  "allowed,"  was  indorsed  on  the 
envelope  of  pre-emption  papers,  as  the  decision 
of  the  land  officers  was  made. 

In  the  list  is  the  name  of  Nathan  Cloyes, 
claiming  the  pre-emption  right  to  the  north- 
west fractional  quarter  of  section  two,  in  town- 
ship one,  north  of  range  twelve,  the  claim  to 
which  was  decreed  to  his  heirs,  in  Lytle  et  al. 
V.  The  State  of  Arkansas  et  al.  9  How.  328. 

There  is,  also,  in  the  record,  a  certificate  of 
Samuel  W.  Rutherford,  Register  of  the  Land 
Office  at  Little  Rock,  where  the  papers  of  the 
Batesville  officers  are  deposited,  dated  the  27th 
of  December,  1837,  which  states,  "that  Mat- 
thew Cunningham  was  allowed,  at  the  Land 
Office  at  Batesville  (Lawrenceville  land  dis- 
trict), a  pre-emption  claim  on  the  southeast 
.quarter  of  section  three,  township  one,  north 
range  twelve,  west,  as  appears  from  the  papera 
furnished  this  office  from  the  Land  Office  at 
Batesville,  as  having  been  allowed  said  Cun- 
ningham, prior  to  the  30th  of  June  of  the  same 
year."  The  year  referred  to  was  1831,  aa 
stated  in  the  above  list  of  pre-emption  claims. 

Various  efforts  were  made  by  tne  complain- 
ant, at  the  Land  Office  at  Batesville,  and  at 
the  General  Land  Office  at  Washington,  to 
procure  li  full  recognition  of  his  pre-emption 
claim.  Appeals  on  the  subject  were  made  to 
the  Secretary  of  the  Treasury,  and  to  the  At- 
torney-General, all  of  which  resulted  in  the 
denial  of  his  claim,  on  the  ground  that  the 
quarter  section  was  not  subject  to  a  pre-emptive 
right,  by  reason  of  the  prior  New  Madrid  loca- 
tions. 

It  appears,  from  the  record,  that  at  the  Land 
Office  at  Little  Rock,  on  the  6th  of  June,  1838, 
there  was  entered,  by  "Samuel  Plummer,  by 
virtue  of  his  pre-emption  fioat,  under  the  A^ 
of  1830,  and  the  supplemental  Act  of  1832,  the 
east  half  of  the  southeast  quarter  of  fractional 
section  three,  south  of  the  Arkansas  River,  in 
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township  one,  north  of  range  twelve,  west,  con- 
taining eighty  acres,  etc.,  as  per  certificate 
granted  to  him,  No.  3549."  And  that,  on  the 
same  day,  "Mary  L.  Jenbeau  entered,  by  vir- 
tue of  her  pre-emption  float,  under  the  Act  of 
880*]  1834,  and  'circular  of  the  General  L^nd 
Office,  of  the  9th  of  June,  1837,  the  west  half 
of  the  southeast  quarter  of  section  three,  in 
township  one,  north  of  range  twelve,  west,  etc., 
aa  per  certificate  granted  to  her,  No.  35^4." 

In  their  answers,  the  defendants  say,  "that 
they  caused  application  to  be  made  by  legal 
and  valid  floating  pre-emption  rights,  ftSly 
authorized  by  law,  to  locate  and  enter  said 
southeast  quarter  of  section  three,  the  same  be- 
ing then  vacant  public  land,  and  liable,  by 
law,  to  be  entered  by  such  floating  right;  and 
this  defendant  (Ashley),  in  conjunction  with 
said  Beebe,  caused  the  same  to  be  entered,  on 
the  east  half  in  the  name  of  Samuel  Plummer, 
and  the  west  half  in  the  name  of  Mary  L.  Jen- 
beau,"  etc.  "Which  said  floating  pre-emption 
rights  were  located,  entered,  and  transferred, 
according  to  law  and  all  the  lawful  rules  and 
regulations  of  the  General  Land  Office;  and 
were  duly  patented  to  said  Beebe,  by  the  Presi- 
dent of  the  United  States,  on  the  25th  of  Sep- 
tember, 1839." 

On  the  26th  of  December,  1838,  the  Com- 
missioner of  the  General  Land  Office  required 
the  land  officers  at  Little  Rock  to  inform  him 
"why  entries  3649  and  3554,  with  two  others, 
were  permitted  to  be  made  on  land  already  oc- 
cupied by  prior  claims  long  since  located,  and 
against  the  validity  of  which  this  office  pos- 
sesses no  evidence."  In  reply,  dated  30th  Janu- 
ary, 1839,  the  land  officers  stated,  that  the  en- 
tries were  permitted  "upon  the  demand  of 
Roswell  Beebe,  and  the  several  allegations 
made  by  him,  setting  forth  and  showing,  con- 
clusively, that  the  Treasury  Department  had 
disallowed  the  pre-emption  claims  under  the 
Act  of  1814,  upon  all  the  lands  south  of  the 
Arkansas  River,  ceded  by  the  Quapaw  Treaties 
of  1818  and  1824,"  etc.  And  they  say,  "The 
original  plat  of  survey  embracing  those  entries, 
was,  at  the  time,  complete,  and  represented  the 
sub-divisional  lines,  and  the  number  of  acres 
corresponding  respectively  with  those  certifl- 
<sa,tea  of  entry;  and  there  was  no  evidence  of 
record  on  file,  in  either  of  our  offices,  to  show 
that  these  lands  were  ever  regularly  entered, 
or  located,  and  due  return  made  thereof,  ac- 
cording to  law,  except  such  evidence  aa  was 
exhibited  by  the  pre-emption,  abstract  from 
Batesville,  under  the  Act  of  1814,  and  the  color- 
ing of  the  plat.  The  capitol  of  the  State  of 
Arkansas  is  built  upon  a  portion  of  these  lands, 
at  a  cost  of  some  seventy  thousand  dollars,  or 
more.  The  corporate  authorities  of  the  City 
of  Little  Rock,  as  well  as  the  inhabitants,  all 
hold  under  conveyances  derived  from,  as  un- 
der the  pre-emption  claim,  and  against  the 
New  Madrid  claims,  either  by  a  compromise 
made  by  the  respective  claimants  about  the 
year  1821,  or  by  the  decision  of  the  land  of- 
ficers at  Batesville,  of  which  we  are  not  par- 
ticularly informed.  All  parties,  within  the 
381*]  limits  of  the  •city,  we  believe,  are  fully 
satisfied  that  these  entries  which  embrace  it 
will  cure  the  defects  in  their  titles,  as  no  dis- 
satisfaction is  believed  to  exist  with  anyone  in- 
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terested  in  the  question.  Those  entries  were 
therefore  allowed  by  us  upon  due  reflection, 
under  the  belief  that  we  were  acting  correctly 
in  the  faithful  discharge  of  our  duties;  and  by 
which  the  individuals  who  supposed  they  right- 
fully claimed  those  lands,  will  be  enabled  to  ob- 
tain a  perfect  title,  and  thereby  save  and  pro- 
tect the  rights  and  titles  of  the  numerous  per- 
sons claiming  under  them,  and  to  whom  they 
are  bound  by  obligation  or  deed." 

In  a  letter  from  the  Commissioner  of  the 
General  Land  Office,  dated  the  24th  of  Septem- 
ber, 1839,  to  the  Register  and  Receiver  at  Little 
Rock,  he  says:  "Your  letter  in  reference  to 
certain  tracts  of  land  located  by  floats  3549 
and  3554,  imder  the  Act  of  the  19th  of  June, 
1834,  has  been  received;"  and  he  remarks, 
"after  an  attentive  and  careful  examination  of 
all  the  questions  connected  with  the  different 
claims  preferred  to  the  land  above  referred  to, 
this  office,  on  the  18th  instant,  transmitted  to 
the  Secretary  of  the  Treasury,  agreeably  to  his 
request,  all  the  papers  in  reference  to  the  case, 
with  an  opinion  of  this  office  in  favor  of  a  con- 
firmation of  these  floats,  regarding  the  bond 
filed  by  Roswell  Beebe  as  a  sufficient  compli- 
ance with  the  spirit  of  the  circular  of  11th  of 
October,  1837;  and  I  have  this  day  received 
from  him  a  commimication  concurring  in  that 
opinion.  Patents  will,  therefore,  issue  for  cer- 
tificates 3549  and  3554,  and  two  other  numbers 
stated." 

The  circular  referred  to  by  the  Commissioner, 
in  the  above  letter  of  the  11th  of  October,  1837, 
contains  the  following  sentences:  "The  Presi- 
dent of  the  United  States  has  directed,  that  un- 
til the  further  action  of  Congress  thereon,  the 
rights  of  pre-emption  of  eighty  acres  of  land 
elsewhere,  usually  called  floating  rights,  grant- 
ed by  the  second  section  of  the  Act  of  Con- 
gress, approved  May  29th,  1830,  which  Act 
was  revived  and  continued  by  the  Act  approved 
Jime  19th,  1834,  and  which,  also,  as  you  were 
informed  by  my  circular  of  June  9th,  1837,  is 
for  certain  purposes  therein  stated,  still  in 
force;  shall  be  restricted  in  their  location  to 
unimproved  and  vacant  public  land." 

"You  are  therefore  instructed  not  to  permit 
the  entry,  by  virtue  of  a  floating  right,  of  any 
tract  on  which  there  is  a  cultivation,  improve- 
ment, settlement  or  occupant,  unless  the  own- 
er of  the  float  shall  first  produce  to  you  the 
written  consent  thereto,  of  the  person  or  per- 
sons claiming  the  same  improvement,  cultiva- 
tion, settlement  or  occupancy,  att^ted  bj  two 
witnesses." 

The  second  section  of  the  Act  of  the  29th 
of  May,  1830,  provides,  "that  where  two  per- 
sons are  settled  upon  the  same  quarter  section, 
each  may  receive  a  pre-emption  for  eighty 
acres,  and  a  *right  to  enter  eighty  acres  [*882 
elsewhere,  so  as  not  to  interfere  with  other  set- 
tlers having  a  right  of  preference." 

In  his  letter  to  the  Secretary  of  the  Treasury, 
"in  favor  of  a  confirmation  of  the  above  floats,** 
the  Commissioner  says,  "the  claim  of  Matthew 
Cunningham,  under  the  Act  of  26th  of  May, 
1824,  has  heretofore  been  disposed  of;"  and 
further,  "that  the  claims  of  Christian  Brum- 
bach  and  Matthew  Cunningham,  under  the 
Preemption  Act  of  29th  May,  1830,  have  no 
validity.  The  report  of  the  Register  and  Re- 
Howard  14. 
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ceiver,  dated  20tli  July,  1839,  and  its  ac- 
companying papers,  together  with  the  Re- 
ceiver's letter  of  the  25th  July,  1839,  with  the 
inclosure,  show  that  no  action  had  been  had  on 
the  claim  of  Christian  Brumbach,  by  the  land 
officers;  that  no  tender  of  the  purchase  money 
was  made  by  him  and  no  explanation  can  be 
given  why  his  claim  has  been  suffered  to  sleep 
from  1831  to  1839;  and  then  only  revived  upon 
the  rejection  of  the  claim  of  Mrs.  Backus,  for 
the  same  quarter  section  under  the  Act  of  1838, 
who  claims  also  to  hold  under  Brumbach's 
claim  of  the  Act  of  1830.  Brumbach's  own 
testimony  shows  also  that  he  was  living  there 
by  the  permission  of  one  of  the  proprietors  of 
^e  town,  and  made  the  improvements  for 
their  benefit  under  a  contract;  and  his  deed  of 
December  22d,  1824,  accompanies  those  papers 
whereby  those  improvements  were  conveyed 
to  Chester  Ashley,  one  of  the  proprietors. 

And  further  in  relation  to  Cunningham's 
claim  imder  the  Act  of  1824,  he  says,  it  was 
rejected  under  the  opinion  of  the  Attorney- 
General;  and  remarks,  "there  is  a  strong  point 
against  the  validity  of  that  claim,  which  cir- 
cumstances did  not  render  it  necessary  hereto- 
fore to  make,  viz.:  that  as  the  law  of  26th  May, 
1824,  granted  the  privilege  of  entering  vacant 
land  only,  except  where  the  pre-emptor  or  his 
legal  representatives  was  desirous  of  securing 
his  own  improvements  made  prior  to  the  P&s- 
sage  of  the  land,  etc.,  and  he  argues  that  Cun- 
ningham should  not  be  permitted  to  locate  one 
hundred  and  sixty  acres  of  land,  to  secure  im- 
provements on  a  few  town  lots.'* 

On  the  15th  of  July,  1839,  it  appears,  by  the 
certificate  of  the  Receiver  at  Little  Rock,  that 
the  complainant  again  tendered  the  sum  of 
two  hundred  dollars,  in  payment  of  the  quar- 
ter section  in  controversy. 

As  the  legal  title  to  the  land  in  controversy 
is  in  the  defendants,  the  right  of  the  complain- 
ant can  be  sustained  only  by  showing  a  para- 
mount equity.  This  he  has  attempted  to  do. 
But  before  we  enter  upon  this  investigation,  it 
may  be  proper  to  state,  distinctly,  the  grounds 
on  which  the  title  of  the  respective  parties  will 
be  considered.  From  the  issue  made  by  the 
pleadings,  we  do  not  consider  the  New  Madrid 
locations,  or  any  right  under  them,  as  involved 
in  the  case.  They  were  necessarily  set  aside, 
^83*]  *if  not  abandoned,  by  the  defendants, 
when  they  located  their  floating  rights  on  the 
land  in  controversy,  on  which  patents  were  ob- 
tained. The  right  of  the  complainant  has, 
from  its  origin,  l^n  hostile  to  the  New  Madrid 
claims. 

The  equity  of  the  complainant  must  rest 
upon  his  occupancy  and  improvement  of  the 
land,  whether  he  claims  under  the  Cherokee 
warrant  or  a  pre-emption  under  the  Act  of 
1830.  The  defendant's  legal  title  will  be  con- 
sidered as  founded,  exclusively  on  the  locations 
made  by  the  floating  rights,  on  which  the  pat- 
ients were  obtained. 

The  two  claims,  set  up  by  the  complainant  in 
his  bill,  require  different  facts,  in  the  order  of 
time,  to  sustain  them;  but  they  are  in  no  re- 
spect inconsistent  with  each  other.  The  Cher- 
okee float  could  be  located  only  on  unoccupied 
land,  or  on  land  improved  by  the  holder  of  the 
warrant. 

As  the  land  ofllcert  at  Batesville  would  not 
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permit  the  complainant  to  make  an  entry  under 
either  claim,  it  is  therefore  important  to  ascer- 
tain on  what  ground  they  decided;  and  also  as 
to  the  sufficiency  of  the  evidence  to  sustain  the 
right  as  claimed.  There  can  be  no  question 
that  the  decision  of  these  officers  was  founded 
on  the  prior  New  Madrid  locations.  These 
were  made  before  the  complainant  took  posses-  * 
sion  of  the  land.  This,  under  the  circum- 
stances, being  an  insuperable  objection  to  the 
entry,  no  court  can  presume  that  their  decision 
was  made  on  any  other  ground,  unless  such 
groimd  was  stated,  or  the  evidence  was  de- 
fective. 

The  voluminous  correspondence  of  the  (xen- 
eral  Land  Office  shows  that  the  land  officers 
considered  the  above  New  Madrid  locations  as 
an  appropriation  of  the  land.  Was  the  evi- 
dence adduced  by  complainant  sufficient  to  es- 
tablish his  right? 

The  authority  to  Samuel  C.  Roane  to  make 
the  entry,  as  the  agent  of  Cunningham,  under 
the  Act  of  1824,  was  undoubted.  The  appli- 
cation to  make  the  entry  was  made  in  due  form. 
The  Cherokee  warrant  had  been  issued  by  the 
land  officers,  who  were  called  upon  to  make  the 
entry.  The  assignments  upon  the  warrant  were 
prima  facie  evidence  of  right  in  Cimningham, 
and  there  does  not  appear  to  have  been  any  ob- 
jection to  them;  they  must  be  considered,  there- 
fore, as  having  been  held  sufficient.  The  money 
on  the  entry  was  offered  to  be  paid  to  the 
Receiver,  and  the  only  defect  in  the  evidence 
was  as  to  the  improvements  and  occupancy 
of  the  complainants.  These,  it  is  contendea, 
the  court  may  presume  were  within  the  knowl- 
edge of  the  land  officers,  or  that  the  facts  were 
proved  by  parol,  or  that  they  were  proved  by 
affidavits,  which  have  become  mislaid  or  lost. 
As  the  proof  in  the  record,  in  regard  to  these 
facts,  applies  to  the  pre-emption  claimed  under 
the  Act  of  1830,  there  is  no  occasion  to  resort 
to  presumptions  on  this  head. 

*The  Pre-emption  Act  of  the  29th  of  [*384 
May,  1830,  in  the  first  section,  provided,  *'that 
every  settler  or  occupant  of  the  public  lands, 
prior  to  the  passage  of  this  Act,  who  is  now  in 
possession,  and  cultivated  any  part  thereof  in 
the  year  1829,  shall  be,  and  he  is  hereby  author- 
ized to  enter,  with  the  Register  of  the  Land 
Office  for  the  district  in  which  the  lands  may 
lie,  by  legal  subdivisions,  any  number  of  acres, 
not  more  than  one  hundred  and  sixty,  or  a 
quarter  section  to  include  his  improvement, 
upon  paying  to  the  United  States  the  then  mini- 
mimi  price  of  said  lands." 

Under  this  law  the  applicant  was  a  witness, 
and  Cunningham  was  interrogated  by  the  land 
officers  on  his  application.  He  stated  that  in 
the  year  1829,  he  cultivated  about  four  acres  on 
the  quarter  section  claimed,  and  that  he  had 
been  in  possession  of  said  improvement  for 
near  ten  years,  and  that  he  was  still  in  posses- 
sion of  it.  And  he  further  stated.  Christian 
Brumbach  had  an  improvement  on  the  same 
quarter  section  which  he  had  in  cultivation,  in 
the  year  1829,  and  has  continued  to  hold  pos- 
session of  the  same  to  this  time.  This  state- 
ment is  corroborated  by  the  oath  of  C.  Brum- 
bach, and  as  to  the  occupancy  and  improve- 
ment of  complainant  by  C.  H.  Pelham  and 
Richard  Searcy. 

It  is  clearly  shown  that  the  improvements  of 
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Ouiiiiingliam,  up  to  1831,  were  wholly  on  the 
quarter  section  claimed;  and  that  his  cultiva- 
tion and  occupancy  continued  without  inter* 
ruption  from  the  time  he  took  possession  in 
1821,  until  the  fall  of  the  ^ear  1831.  He  then 
removed  to  his  present  residence,  the  principal 
part  of  which  is  on  the  northwest  quarter  sec- 
tion, but  a  part,  if  not  all,  of  his  outbuildings, 
are  on  the  southeast  quarter.  His  former  resi- 
dence was  south  of  his  present  one.  The  im- 
provement he  made  at  first  is  still  cultivated  by 
him. 

As  lot  number  one,  on  which  the  complain- 
ant's first  house  was  built,  was  conveyed  to 
Bertrand,  his  step-son,  in  1821,  by  O'Harra,  it 
is  contended  that  the  complainant  had  no  such 
residence  on  the  land  as  to  entitle  him  to  pre- 
emption. Bertrand  was  a  minor,  and  lived 
with  his  step-father  at  the  time,  and  it  is  quite 
clear,  that  a  minor  cannot  claim  a  pre-emptive 
right.  But,  in  addition  to  this,  as  the  case  is 
now  before  us,  it  does  not  appear  that  O'Harra 
had  any  right  to  the  lot  conveyed. 

It  is  objected  that  Cunningham's  improve- 
ments, though  on  the  quarter  section  claimed, 
are  limited  by  the  boundaries  of  a  certain 
square,  or  lots,  within  the  City  of  **Little 
Rock;"  and  that,  consequently,  he  cannot  claim 
a  pre-emption  for  the  quarter  section. 

On  the  20th  of  November,  1821,  certain  in- 
dividuals, assuming  to  be  owners  and  proprie- 
tors of  the  northeast  fractional  quarter  of 
885*]  ^section  number  three,  and  of  fractional 
section  number  two,  of  township  number  one, 
north  of  the  base  line  in  range  number  twelve 
west,  entered  into  a  deed  of  assurance,  in  which 
they  agreed  to  lay  out  the  Town  of  Little  Rock, 
specifying  the  streets  and  alleys,  and  making 
certain  donations  of  public  squares  and  lots  for 
public  purposes.  This  plat  appears  to  have 
oeen  surveyed  so  as  to  embrace  the  quarter  sec- 
tion in  controversy.  In  their  answers,  the  de- 
\  fendants  specify  a  number  of  lots  sold  in  the 
southeast  quarter,  and  they  allege  the  greater 
part  of  it  has  been  sold  in  lots.  The  proprie- 
tors in  their  deed  say,  that  they  extended  the 
plat  to  adjoining  lands  not  owned  by  them. 

This  survey  of  lots  in  the  southeast  miarter 
jt  section  three,  if  made  without  authority, 
cannot  embarrass  the  complainant's  right.  The 
New  Madrid  locations  being  out  of  the  case, 
should  the  right  of  the  complainant  be  sus- 
tained against  the  legal  title  of  the  defendants, 
the  surveys  must  be  considered  as  void.  The 
town  was  incorporated  in  1826,  and  by  the  Act 
of  1827,  the  corporation  was  extended  so  as  to 
embrace  the  whole  of  the  town  plat. 

When  the  improvement  of  the  complainant 
was  commenced,  the  southeast  quarter  was  in 
its  natural  state,  unchanged  by  any  improve- 
ments. 

Every  legal  requisite  appears  to  have  been 
complied  with  under  the  Act  of  1830,  to  en- 
title the  complainant  to  a  pre-emption.  His 
improvement  and  occupancy  under  the  law 
were  clearly  proved.  Indeed,  it  would  seem 
from  the  facts,  that  he  was  entitled  to  become 
the  purchaser  of  the  land  under  the  law  of 
1824.  But  all  the  facts,  necessary  to  establish 
his  right,  were  before  the  Register  and  Receiver 
on  his  second  application.  His  application  to 
make  the  entry  may  be  said  to  have  been  re- 
jected, because  it  was  not  allowed.  But  no 
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doubt  can  exist  as  to  the  ground  of  the  re- 
jection. It  was  not  on  account  of  any  defi- 
ciency in  the  proof,  but  on  the  ground  of  the 
New  Madrid  locations.  This  is  placed  b^ond 
question,  by  the  parol  proof  in  the  case,  and 
the  correspondence  of  the  General  Land  Office. 
Other  objections  to  the  claim,  after  the  second 
rejection,  were  stated  by  that  officer,  whidi  al- 
lied a  want  of  diligence  by  the  complainant, 
in  failing  to  do  what  he  has  proved  was  done, 
in  the  prosecution  of  his  right.  Some  of  these 
objections  showed  a  misapprehension  of  the 
facts,  others  of  the  law. 

The  offices  at  Batesville  were  loosely  kept, 
and  it  appears  in  proof  that  some  year  or  two 
before  his  death,  Boswell,  the  Register,  became 
intemperate,  and  his  duties  were  neglected. 
Great  labor  was  required  from  his  successor  to 
reduce  to  system  the  confused  mass  of  papers 
he  found  in  the  office. 

It  was  the  practice  of  the  office  to  indorse 
on  the  envelope  *of  the  pre-emption  pa-  [*38t 
pers,  the  decision,  of  which  no  other  entry  was 
made.  And  one  of  the  witnesses  states  that 
"rejected"  was  indorsed  on  the  envelope  which 
inclosed  the  papers  of  Cunningham.  It  is  dif- 
ficult to  reconcile  this  fact  with  two  lists  in  the 
record,  duly  certified,  of  pre-emptions  allowed, 
in  both  of  which  the  name  of  Cunningham  is 
found.  The  word  ''rejected"  is  on  one  of  the 
lists.  There  can  be  no  doubt  the  claim  was  re- 
jected as  often  as  it  was  brought  to  the  notice 
of  the  Land  Department,  so  long  as  the  New 
Madrid  locations  were  sanction^.  No  other 
decision  could  be  made.  But  on  the  6th  of 
June,  1838,  fioats  were  permitted  to  be  located 
on  the  quarter  section  in  controversy,  covered 
by  the  New  Madrid  locations.  This  was  pro- 
cured through  the  agency  of  the  defenda[nta, 
and  for  their  benefit. 

It  was  the  result  of  a  controversy  of  nearly 
twenty  years'  continuance.  Since  1821,  Cun- 
ningham had  occupied  the  land,  and  had  car- 
ried on  the  controversy  with  a  commendable 
energy,  and  at  no  small  expense  of  time  and 
money.  He  urged  his  claim  at  the  General 
Land  Office,  personally,  and  by  agents.  The 
correspondence  on  the  subject  was  earnest  and 
voluminous.  But  the  defendants,  having  made 
their  entries,  received  the  legal  title.  And  their 
equity  must  now  be  compared  with  that  of  the 
complainants. 

The  New  Madrid  locations  were  controlled 
by  the  defendants.  And  they  were  not  with- 
drawn, or  the  obstacle  which  they  created  re- 
moved, until  the  defendants'  entries  were  made. 
The  fioats  under  which  these  entries  were  per- 
mitted, were  issued  under  the  Act  of  1830, 
continued  in  force  by  the  Act  of  1834.  The 
second  section  of  the  Act  declared  that  iheae 
fioats  should  be  so  located,  ''as  not  to  interfere 
with  other  settlers,  having  a  right  of  prefer- 
ence."  And  the  circular  of  the  Land  Office 
directed  that  they  "should  be  restricted  to  un- 
improved and  vacant  lands." 

These  stringent  regulations  were  not  suffi- 
cient  to  protect  the  rights  of  the  complainant. 
His  occupancy,  improvements  and  claim,  were 
known  to  the  defendants,  and  to  all  the  officers 
of  the  government,  who  acted  on  the  subject. 
They  excused  or  justified  themselves  on  the 
ground,  that  by  permitting  the  entry  to  be 
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made,  many  of  the  citizens  of  'kittle  Roclc^ 
would  be  quieted  in  their  titles. 

On  the  6th  of  July,  1838,  an  instrument, 
under  seal,  was  entered  into  between  Roswell 
Beebe,  to  whom  the  patents  were  issued,  of  the 
one  part,  and  the  Mayor  and  Aldermen  of  the 
City  of  "Little  Rock,"  in  behalf  of  said  City, 
as  well  as  in  behalf  of  the  State  of  Arkansas, 
and  also  in  behalf  of  any  person  or  persons 
who  may  have  in  his  own  right  a  proper  and 
3^7*]  regular  chain  'of  conveyance  or  con- 
veyances of  any  town  lot  or  lots  situated  in  the 
first  original  Town,  now  City,  of  "Little  Rock," 
derived  from,  by,  or  under,  any  one  or  more  of 
the  original  owners  or  proprietors  of  the  town, 
as  represented  upon  the  first  original  plan  as 
then  surveyed  and  laid  off  into  town  lots,  of 
the  other  part,  witnesseth:  that  whereas,  the 
said  Roswell  Beebe  Bas  caused  to  be  located  and 
entered  with  pre-emption  floating  claims,  at 
the  Land  Office  at  "Little  Rock,"  and  upon 
which  the  city,  south  of  the  Arkansas  River, 
and  west  of  the  Quapaw  line,  is  now  built,  the 
following  described  tracts  or  parcels  of  land,  to 
wit:  the  northeast  fractional  quarter  of  frac- 
tional section  three,  and  the  west  fractional 
part  of  the  northwest  and  southwest  fractional 
quarters  of  fractional  section  two;  all  in  town- 
ship one,  north  of  the  base  line  of  range  twelve 
west,  etc.  And  in  all  cases,  where  purchases  of 
lots  had  been  made  in  the  above  tracts,  Beebe 
bound  himself  to  release  to  the  purchasers. 

This  arrangement  induced  the  land  officers 
to  permit  the  entries  to  be  made,  as  well  on  the 
southeast  quarter  in  controversy,  as  on  the 
tracts  above  described.  And  it  was  considered 
at  the  General  Land  Office  as  a  sufficient  com- 
pliance with  the*  circular  of  that  Office,  dated 
the  11th  of  October,  1837.  The  patents  on 
this  view  were  issued  to  Beebe;  and  on  the  11th 
of  January,  1842,  Beebe  conveyed  one  half  of 
the  southeast  quarter  in  controversy,  to  Ash- 
ley. 

However  satisfactory  the  agreement  of  Beebe 
may  have  been  to  claimants  of  lots  on  the 
tracts  specified  in  his  agreement,  as  it  did  not 
embrace  the  land  claimed  by  the  complainant,  it 
was  not  designed  for  his  benefit.  And  it  is  un- 
accountable that  the  land  officers  at  "Little 
Rock"  and  at  Washington,  should  have  con- 
sidered the  arrangement  as  a  compliance  with 
the  r^^lation  which  prohibited  the  entry  of 
floats  upon  improved  or  occupied  land.  And  it 
is  worthy  of  remark,  that  these  locations  were 
permitted  to  be  made  at  "Little  Rock"  while 
the  claimant  was  at  Washington,  prosecuting 
his  claim. 

Has  the  complainant  placed  himself  in  a  po- 
sition to  object  to  the  defendants'  equity  7  He 
did  everything  he  could  reasonably  be  required 
to  do,  to  locate  his  Cherokee  warrant  on  the 
land,  under  the  Act  of  1824.  Had  it  been  ob- 
iected.  on  that  application,  that  he  did  not 
prove  his  improvement  and  occupancy,  the  wit- 
nesses would,  at  once,  have  been  called.  With 
this  exception,  he  did  everything  the  law  re- 
quired to  perfect  his  claim. 

But,  under  the  Act  of  1830,  hitf  proof  was 
in  no  respect  defective.  It  was  worthy  of  the 
highest  credit,  and  full  to  every  point;  and  the 
money  was  offered  to  be  paid.  But  the  loca- 
tions of  the  New  Madrid  warrants  were  an  ob- 
stacle then,  as  they  had  been  on  the  flrst  appli- 
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cation.  These  locations  were  not  in  the  way  of 
'defendants'  floats,  and  it  is  not  mate-  [*388 
rial  to  inquire  by  what  means  they  were  set 
aside.  This  being  done,  the  rights  of  the  com- 
plainant were  paramount  to  those  acquired  un- 
der the  new  location.  Those  rights  were  found- 
ed on  the  settlement  and  improvement  in  1821, 
and  on  the  acts  done  subsequently  in  the  prose- 
cution of  his  claim.  Having  done  everything 
which  was  in  his  power  to  do,  the  law  re- 
quired nothing  more.  And  the  defendants  who 
caused  the  floats  to  be  located  on  the  prem- 
ises, had  full  notice  of  the  complainant's  rights. 
They  are  chargeable  with  this  notice.  Under 
the  second  section  of  the  Act  of  the  29th  of 
May,  1830,  and  the  circular  of  the  Commis- 
sioner of  the  General  Land  Office,  of  the  11th 
of  October,  1847,  so  far  as  the  new  entries  in- 
terfered with  the  rights  of  the  complainant, 
they  were  void.  They  were  in  conflict  with 
the  law  and  the  regulation. 

The  prepense  that  the  agreement  of  Beebe, 
which  bound  him  to  execute  deeds  to  the  pur- 
chasers of  lots,  was  a  compliance  with  the 
above  circular,  so  far  as  regards  the  land  in 
controversy,  was  without  foundation.  It  may 
have  misled  the  officers  at  Washington,  and  in 
this  it  may  have  answered  its  purpose.  The 
officers  of  the  government  are  the  agents  of  the 
law.  They  cannot  act  beyond  its  provisions, 
nor  make  compromises  not  sanctioned  by  it. 

By  the  second  section  of  the  Act  of  1830,  it 
is  provided,  "That  if  two  or  more  persons  be 
settled  upon  the  same  quarter  section,  the  same 
may  be  divided  between  the  first  two  actual 
settlers,  if  by  a  north  and  south,  or  east  and 
west  line,  the  settlement  or  improvement  of 
each  can  be  included  in  a  half  quarter  section." 

At  the  time  the  complainant  applied  for  a 
pre-emption  under  the  Act  of  1830,  he  stated 
that  Christian  Brumbach  had  an  improvement 
on  the  same  quarter  section,  which  he  had  in 
cultivation  in  the  year  1829,  and  has  continued 
to  hold  possession  of  the  same  to  this  time. 
And  it  was  proved  that  Brumbach  cultivated 
the  land  in  1830.  The  improvement  occupied 
by  complainant  was  commenced  about  the 
same  time  as  the  one  occupied  by  Brumbach; 
and  the  evidence  shows  that  they  were  the  first 
settlers  on  the  land.  This  we  suppose,  under 
the  law,  limits  the  pre-emption  claimed  by  the 
complainant  to  one  half  of  the  quarter  section. 
The  residence  and  improvement  of  Brumbach 
brought  him  prima  facie  within  the  law ;  wheth- 
er he  applied  for  and  attained  a  pre-emption 
or  not.  It  was  necessary,  under  the  regulations 
of  the  General  Land  Office,  that  the  complain- 
ant should  state,  in  his  applications,  the  occu- 
pancy, improvement  and  cultivation  of  Brum- 
bach, and  whatever  objection  may  be  made  to 
his  pre-emption  claim  by  the  government^ 
*cannot  enlarge  the  right  of  the  com-  [*38i^ 
plainant.  Brumbach  applied  for  a  pre-emption 
in  the  quarter  section,  under  the  Act  of  1830,. 
and  established  his  right  in  everything,  except 
the  tender  of  the  money.  His  claim  was  re- 
jected, no  doubt,  on  the  same  ground,  as  was 
that  of  the  complainant's. 

Brumbach  had  conveyed  his  right  to  Ashley, 
in  whom  the  legal  title  is  vested  to  one  half  of 
the  quarter  section.  This  removed  the  objec- 
tion to  the  location  of  one  of  the  fioating  rights 
for  eighty  acres  on  the  quarter,  as  tho  improve- 
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ment,  if  not  made  by  Ashley,  was  owned  by 
him.  In  regard  to  the  one-half  of  the  quarter, 
the  entry  was  not  prohibited  by  the  second  sec- 
tion of  the  Act  of  1830,  or  the  circular  of  1837. 
To  extend  the  pre-emptive  right  of  the  com- 
plainant over  the  entire  quarter,  would  cover 
improvements  of  another  individual,  made  about 
the  same  time  as  those  on  which  his  pre-emp- 
tion is  founded.  This  would  disregard  the  ex- 
press provision  of  the  law,  which  gives  to  each 
settler,  where  there  are  two  upon  the  same 
quarter  section,  eighty  acres. 

As  the  right  set  up  by  the  complainant  arises 
under  an  Act  of  Congress,  and  the  decision  of 
the  Supreme  Court  of  Arkansas  was  against 
that  right,  this  court  has  jurisdiction  of  the 
case. 

We  have  not  considered  any  right  equitable 
or  legal,  as  arising  under  the  new  Madrid  loca- 
tions, laid  upon  the  land  in  dispute.  Such 
right,  if  any  existed,  is  not  presented  in  the 
pleading,  in  such  a  form  as  to  require  its  con- 
sideration and  decision.  It  therefore  remains 
wholly  unaffected  by  the  decree. 

The  facts  in  the  case  are  exceedingly  volu- 
minous and  complicated;  but  we  have  consid- 
ered them,  and  the  legal  and  equitable  bear- 
ing they  have  upon  the  title  of  the  parties. 
Upon  this  view,  we  are  brought  to  the  conclu- 
sion that  the  entries  on  which  the  defendants' 
patents  were  issued,  were  void,  so  far  as  they 
interfere  with  the  claim  of  the  complainant, 
for  the  reasons  stated,  and  that,  consequently, 
the  patents  are  also  void.  The  decree  of  the 
Supreme  Court  of  Arkansas  is  therefore  re- 
versed; and  the  cause  is  remanded  to  that 
court,  with  instructions  to  enter  a  decree  in 
pursuance  of  this  opinion.  And  in  order  to 
give  more  definitely  our  views,  we  state,  that 
on  a  full  consideration  of  the  pleadings  and 
proof  in  the  case,  we  consider  that  the  two  en* 
tries  of  eighty  acres  each,  made  in  the  name 
of  Samuel  Plummer  and  Mary  Louisa  Jenbeau, 
on  the  southeast  quarter  of  section  number 
three,  in  township  one  north,  and  in  range 
twelve,  west  of  the  fifth  principal  meridian, 
south  of  the  Arkansas  River,  are  void  so  far 
as  they  interfere  with  the  pre-emptive  right  of 
Matthew  Cunningham  to  one  half  of  the  said 
quarter;  and  that  Roswell  Beebe,  and  the  heirs 
of  Chester  Ashley,  deceased,  defendants,  shall 
390*]  execute  a  deed  of  quitclaim  *to  the  said 
Cunningham,  on  his  paying  or  tendering  to 
them  the  minimum  price  of  the  public  land, 
with  interest  from  the  sixth  of  June,  1838,  the 
time  the  above  entries  were  made,  to  one  half 
of  the  above  quarter  section,  by  east  and  west, 
or  north  and  south  lines,  so  as  to  include  his 
improvement  on  the  Quarter  section;  or,  if 
such  a  division  cannot  be  made,  that  they  con- 
vey to  him,  as  aforesaid,  a  joint  interest  of 
one  half  in  the  quarter  section. 

And  the  court  order  that  the  decree  shall  in 
no  respect  affect  any  right  which  may  or  does 
exist  under  the  New  Madrid  locations,  in  the 
defendants  or  other  persons,  if  any  there  be. 

obdeb. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Supreme  Court  of 
the  State  of  Arkansas,  and  was  argued  by  coun- 
sel; on  consideration  whereof,  it  is  now  here 
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ordered,  adjudged  and  decreed  by  this  court, 
that  the  decree  of  the  said  Supreme  Court 
in  this  cause  be,  and  the  same  is  hereby  re- 
versed, with  costs;  and  that  this  cause  be,  and 
the  same  is  hereby  remanded  to  the  said  Su- 
preme Court,  for  further  proceedings  to  be  had 
therein  in  conformity  to  the  opinion  of  this 
courU 


MARY  LUCINDA  BOSLEY,  Henry  Bodey, 
Mary  Jane  Davis,  Sally  Ann  Davis,  Jainea 
Bosley  and  Meldrid  Bosley  (infants),  l^ 
their  guardian  and  next  friend  John  Boaley, 
and  John  Bosley,  son  of  the  said  John, 

v. 

MARGARET  E.  WYATT,  Executrix  of  Elia- 
beth  N.  Bosley,  Deceased. 

Devise  of  land — what  change  of  interest  of  de- 
visor will  work  revocation— question  of  in- 
terest and  intent. 

James  Bosley,  In  his  will,  after  sundry  spedfle 
devises  and  bequests,  devised  and  bequeathed  all 
ills  lands  and  other  real  estate  in  Baltimore,  Cecil* 
and  Aiiegbanv  counties,  in  Maryland,  and  also  in 
Florida,  and  his  house  and  lot  in  Santa  Croix,  and 
all  the  real  estate  he  might  have  elsewhere,  to  his 
wife  Elizabeth,  her  heirs  and  assigns,  in  trust  to 
sell  the  same  and  divide  the  net  proceeds  thereof, 
with  all  the  residue  of  his  estate,  equally  between 
herself  and  the  children  of  bis  brother. 

After  making  his  will,  he  sold  all  of  the  lands 
particuiarhr  mentioned  in  the  residuary  clause  of 
the  will  above  stated,  except  some  lands  lying  lo 
Baltimore  County.  At  the  time  of  making  the 
codicil  hereafter  mentioned,  he  held  some  of  the 
proceeds  of  these  sales  in  bonds  and  other  securi- 
ties, and  with  the  residue  had  purchased  other 
property. 

He  afterwards  made  a  codicil,  by  which  be  de- 
vised his  summer  residence  in  Baltimore  County, 
to  his  wife,  and  also  the  securities  be  held  for  the 
lands  sold  in  Cecil  County,  and  directed  all  the 
property  be  had  acquired  after  the.  date  of  bis  will 
to  be  sold,  and  the  proceeds  to  be  equally  divided 
betwen  bis  wife  and  her  sister  Margaret.  Then 
followed  a  residuary  clause  In  the  following  words : 

•"I^astly,  my  pew  in  St.  Paul's  Church  ['SOI 
and  ail  my  other  property,  real  or  personal,  and  all 
money  In  bank  belonging  to  me  at  the  time  of  my 
decease,  I  give,  devise  and  bequeath  unto  my  said 
wife  Elizabeth  and  her  heirs  forever;  and  I  ratify 
and  confirm  my  said  last  will  in  everythior  except 
where  the  same  is  hereby  revoked  and  altered  as 
aforesaid." 

The  residuary  clause  in  this  codicil  is  InconsSatent 
with  that  In  the  will,  and  consequently  revokes  It. 
But  the  devise  of  the  property,  specifically  men- 
tioned In  the  will,  Is  not  revoked  by  the  clause  In 
the  codicil. 

After  the  execution  of  the  codicil,  the  testator 
agreed  to  lease  some  land  for  the  term  of  ninety- 
nine  years,  renewable  forever,  a  ground  rent  being 
reserved  upon  the  same.  Toe  lessee  was  to  pay 
cash  for  a  part,  and  the  residue  of  the  purchase 
money  was  to  remain  on  interest,  as  ground  rent, 
which  the  lessee  could  extinguish  at  any  time  by 
the  payment  of  the  principal  sum. 

This  property  was  a  part  of  that  which  was  spe- 
cifically mentioned  In  toe  will,  and  not  revoked  hf 
the  clause  in  the  codicil. 

But  the  conduct  of  the  testator.  In  making  this 
agreement,  so  altered  the  condition  of  the  property 
that  It  amounted  to  a  revocation  of  the  devise,  and 
manifests  an  intention  on  his  part,  when  taken  In 
connection  with  other  circumstances  of  the  case,  to 
give  it  to  his  wife  under  the  residuary  clause  In  tlie 
codicil. 


THIS  was  an  appeal  from  the  Circuit  Court 
of  the  United  States  for  the  District  of 
Maryland. 
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The  bill  was  filed  by  the  plaintiffs  in  error, 
who  were  the  children  of  Dr.  John  Bosley, 
mentioned  in  the  will  of  James  Bosley. 

That  part  of  the  will  which  gave  occasion  to 
the  controversy  is  stated  in  the  opinion,  as  are 
also  the  material  facts  in  the  case. 

The  Circuit  Court  decided  that  the  residuary 
devise  in  the  will  was  revoked  by  the  residuary 
clause  in  the  codicil;  that  the  devise  of  the 
property,  specifically  mentioned  in  the  will,  was 
not  revoked  by  the  clause  in  the  codicil,  and 
ordered  an  account  to  be  taken  of  such  part  as 
remained  subject  to  the  trust,  one  half  of 
the  proceeds  whereof  to  be  paid  over  to  the 
complainants;  and  that  the  testator's  agree- 
ment, made  after  the  date  of  the  will  and  the 
codicil,  to  lease  a  part  of  that  real  estate  for  a 
term  of  ninty-nine  years,  the  principal  sum 
payable  at  the  option  of  the  lessee,  operated  to 
revoke  the  devise  as  to  that  part. 

From  this  decree,  the  complainants  appealed 
to  this  court. 

It  was  argued  by  Mr.  Mayer  for  the  appel- 
lants, and  Messrs.  Campbell  and  Johnson  for  the 
appellees. 

Mr.  Mayer,  for  the  appellants,  made  the  fol- 
lowing points: 

1.  The  final  clause  of  the  codicil  institutes 
BO  now  residuary  devisee  and  legatee;  and  the 
words  supposed  to  effect  that,  are  not  the  ap- 
propriate, nor  any  constructive  phrase,  for  a 
residuary  disposition  in  a  will ;  and  those  words 
(which  are,  "all  other,  my  property,  real  or 
personal /')  must  be  construed  either,  1st,  to 
comprise  all  property  "other"  than  the  pew, 
and  so  to  purport  to  annul  all  devises  and  be- 
S92*]  quests  of  will  and  codicil,  *except  those 
in  favor  of  Mrs.  Bosley;  which  result  must 
condemn  the  paragraph  as  incongruous  and 
absurd;  or.  2d,  to  point  to  only  property  ejus- 
dera  generis  with  the  pew,  and  with  the  real 
property  just  in  a  preceding  clause  given  to 
Mrs.  Bosley  and  Miss  Noel,  and  being  the  ac- 
quisitions subsequent  to  the  date  of  the  will; 
or,  3d,  must  be  rejected  altogether,  as  incapa- 
ble of  any  consistent  or  reasonable  application; 
or,  as  militating  against  the  general  intent  of 
the  testator,  of  dedicating  his  estate  (with  but 
small  exceptions)  to  the  children  of  John  Bos- 
ley, and  to  Mrs.  Bosley.  3  P.  Wms.  112;  3 
Atk.  61;  3  My.  &  Cr.  661;  1  Eq.  Cas.  Abr. 
301,  pi.  14;  1  Bro.  C.  C.  127,  39;  1  Russ.  146; 
2  Atk.  113;  1  Jarman,  395-9,  417;  Greenl. 
Cruise,  Devises,  133  and  note  to  ch.  8,  sec.  39; 
6  WatU,  192;  3  Pet.  117,  118;  11  Gill.  &  J. 
206;  2  Paige,  22;  8  Mass.  3;  11  Ed.  628;  22 
Maine,  257,  413;  4  B.  &  Cress.  620;  2  Wms. 
Ex'rs,  789,  790;  6  Pet.  83,  84;  5  Ves.  247;  10 
Wheat.  239;  13  Pet.  173;  5  Ves.  Jr.  247;  21 
E.  C.  L.  352;  1  Jarman,  594,  595,  596. 

2.  The  paragraph  adverted  to,  is  no  residu- 
ary disposition;  because,  a  specific  bequest  fol- 
lows it  to  Mrs.  Bosley,  which  would  be  utterly 
needless  and  idle  if  it  were  preceded  by  the 
supposed  all-comprehending  residuary  appro- 
priation. 13  Ves.  Jr.  39;  1  Bus.  149;  3  Atk.  61; 
1  Jarman,  695,  598,  590,  600. 

3.  There  is,  by  those  words,  no  revocation  of 
the  residuary  devise  and  bequest  of  the  will, 
because,  the  codicil,  in  terms  following  those 
words,  confirms  the  will,  except  where  the  same 
ifl  (by  the  codicil)  "revoked  and  altered."  The 
testator  introduces  several  express  revocations' 
14  li.  ed. 


into  his  codicil;  and  to  only  those  revocations 
must  he  be  understood  to  refer — and  to  modi- 
fications, by  name  of  "alterations,"  of  his  will 
— for  any  interferences  with  the  will,  as  meant 
to  be  revoked,  or  affected  by  the  codicil.  If 
the  words  in  question  touch  at  all  the  residu- 
ary disposition  of  the  will,  they  must  affect 
it  only  as  a  revocation;  and  leaving  out  of 
view  mere  modifications  or  "alterations,"  the 
inquiry  is:  what  revocation  the  testator  meant 
should  trench  upon  the  broad  confirmation  his 
codicil  gives  to  the  will,  thus  declared  as  of 
continuing  force.  The  will  speaks  anew  from 
the  date  of  the  codicil,  even  without  any 
confirmatory  reference  to  it  in  the  codicil,  and 
the  two  acts  are  thus  intimately  allied ;  and  any 
revocation  of  any  part  of  the  will,  imputed  to 
the  codicil,  must  be  by  words  as  precise  and 
unequivocal,  and  positive,  as  are  the  terms  of 
the  dispositions  supposed  to  be  revoked. 

The  testator  has  given  his  own  limitation  to 
the  effect  of  his  "alterings"  of  his  will,  or  of 
any  estate  disposed  of  by  it,  by  declaring,  in 
the  codicil,  that  where  Mrs.  Bosley  (under  the 
•clause  next  to  the  last),  shall  "alter"  [*S9S 
any  estate,  it  shall  nevertheless  take  the  course 
prescribed  in  the  will,  and  that  "alteration"  is 
not,  in  his  view,  and  by  the  law  of  his  will, 
the  same  as  revocation;  and  he  thus  precludes 
the  idea  that  he  had  in  view  any  revocations 
but  those  he  had  expressly  declared  in  the 
codicil.  3  Mason,  486;  10  B.  &  Cress.  895; 
21  E.  C.  L.  192;  3  Pick.  216;  5  Johns.  C.  534;  1 
Wms.  Ex'rs,  114,  116;  21  Eng.  C.  L.  352;  4 
Kent,  531;  8  Cowen,  58;  1  Jarman,  189,  395; 
2  How.  580. 

4.  The  will  and  codicil  being  thus  blended 
and  co-operative,  the  codicil  avails  as  a  re-pub- 
lication of  the  will,  except  where  such  an  in- 
ference at  law  is,  by  the  express  terms  or  nec- 
essary construction  of  the  codicil,  excluded. 
The  will,  in  this  relation  to  the  codicil,  is  to  be 
treated  as  if  inserted  in  the  codicil.  If  so,  if 
even  there  be  those  contradictory  residuary  dis- 
positions, the  residuary  estate  must,  as  modern 
adjudications  now  deal  with  such  contrariant 
clauses,  be  shared  by  the  parties  named  or  em- 
braced in  both  clauses.  This  construction 
would  virtually  restore  the  residuary  clause  of 
the  will,  as  the  only  rule;  because,  as  imder 
the  construction  just  asserted,  Mrs.  Bosley  and 
the  children,  the  subjects  of  the  two  clauses, 
share  equally,  by  the  will,  in  the  residuary  es- 
tate. 14  Pick.  521;  6  Johns.  C.  375;  3  My.  & 
Cr.  376;  1  Jarman,  202,  397,  412;  2  Atk.  374;  2 
My.  &  Keen,  165;  Yelv.  209;  Cro.  Eliz.  9; 
Greenl.  Cruise,  Dev.  149,  marg.;  10  B.  &  Cress. 
895;  21  E.  C.  L.  192. 

5.  The  agreement  of  the  testator  to  lease  a 
part  of  his  land  in  Baltimore  County,  had  not 
the  effect  to  revoke  the  devise  of  that  part  of 
the  land  in  favor  of  the  complainants,  and 
only  modified  the  devise  so  as  to  give  the  rent 
and  reversion  on  the  lease,  in  place  of  the  land. 
This  construction  applies  also  to  the  lot  and 
house  by  the  will  devised  to  "Old  Sarah,"  and 
subsequently  to  the  codicil,  agreed  to  be  leased 
to  William  Hollins,  as  stated  in  the  defendant's 
schedule.  The  privilege,  accorded  by  the  agree- 
ment of  lease,  to  extinguish  the  rent  and  so 
acquire  the  reversion,  does  not  render  the 
transaction  a  sale,  and  give  to  the  contracting 
lessee  ti^e  equitable  fee  of  the  land.     If  the 
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agreements  for  leasing  revoked  the  devises  of 
these  pieces  of  property,  then  the  testator  died 
intestate  as  to  them;  the  agreements  dating 
after  the  codicil.  Greenl.  Cruise,  105,  109,  note 
to  106;  2  Ves.  Jr.  428;  1  Jarman,  167,  171,  172; 
4  Kent,  530;  7  T.  R.  399;  S.  C.  1  Bos.  &  Pull. 
576;  Cro.  Car.  23;  Cro.  Jac.  49;  1  Vem.  97;  3 
Bro.  Pari.  Cas.  12;  2  Chipman,  74;  4  Greenl. 
341;  3  Ves.  Jr.  685;  1  Maryland  Ch.  Decis.  36; 
Cro.  Eliz.  9. 

894*]  *The  counsel  for  the  appellee  made  the 
following   points: 

1.  That  the  residuary  clause  in  the  codicil 
revokes  the  residuary  clause  in  the  will.  4 
Black.  381 ;  4  Kent,  535,  note;  3  Greenl.  Cruise, 
139;  Rowley  v.  Eyton,  2  Mer.  128;  Rogers  v. 
Pettis,  1  Addams,  Prerog,  30. 

2.  That  the  decree  of  the  court  below  was 
right;  because,  if  no  part  of  the  specific  prop- 
erty devised  by  the  last  clause  m  the  will, 
which  contains  also  the  residuary  devise,  was 
not  revoked  by  the  last  clause  in  the  codicil,  a 
large  part  of  that  specific  property  was  subse- 
quently disposed  of,  by  the  testator,  and  other 
parts  of  it  otherwise  specifically  devised  by  the 
codicil. 

3.  Because  t£at  portion  of  such  property  so 
specifically  devised  by  said  last  clause  in  the 
will,  his  lands  in  Baltimore  County,  was  re- 
voked by  the  testator's  agreement  of  lease, 
afterwards  executed  by  Mrs.  Bosley,  by  her 
lease  to  Armstrong,  on  the  18th  of  January, 
1845,  for  the  term  of  ninety-nine  years,  renew- 
able forever.  7  Bac  Abr.  tit.  Wills  and  Tes- 
tanents,  G.  344;  4  Kent's  Com.  6  ed.  528  to  530, 
and  cases  there  cited,  Colegrave  v.  Manley,  6 
Madd.  84;  Ward  v.  Moore,  4  Madd.  368;  5  Pick. 
112;  7  Johns.  Ch.  261. 

Mr.  Chief  Justice  Taney  delivered  the  opinion 
of  the  court: 

The  dispute  in  this  case  arises  out  of  the  will 
and  codicil  of  James  Bosley,  late  of  the  City  of 
Baltimore.  The  will  was  executed  in  1828,  and 
the  codicil  in  1839.    He  died  in  December,  1843. 

In  his  will,  after  sundry  specific  devises  and 
bequests,  he  devised  and  bequeathed  all  his 
lands  and  other  real  estate,  in  Baltimore,  Cecil, 
and  Alleffhany  Counties,  in  Maryland,  and  also 
in  Florida,  and  his  house  and  lot  in  Santa 
Croix,  and  all  the  real  estate  he  might  have 
elsewhere,  to  his  wife  Elizabeth  N.  Bosley, 
her  heirs  and  assigns,  in  trust  to  sell  the  same 
to  the  best  advantage;  and  directed  the  net  pro- 
ceeds, together  with  all  the  residue  of  his  es- 
tate, real,  personal  and  mixed,  not  therein  be- 
fore devised,  to  be  equally  divided— one  half 
to  his  wife,  and  the  other  to  the  children  of 
his  brother.  Dr.  John  Bosley.  After  making 
his  will  and  previous  to  the  codicil,  he  sold  all 
of  the  lands  particularly  mentioned  in  the  resid- 
uary clause  of  the  will  above  stated,  except 
some  lands  lying  in  Baltimore  County,  and  ex- 
cept also  his  Florida  land  and  part  of  that  in 
Alleghany  County,  of  which  it  seems  he  had 
been  unable  to  obtain  possession.  And  at  the 
time  of  making  the  codicil,  he  held  some  of 
the  proceeds  of  these  sales  in  bonds  and  other 
eecurities,  and  with  the  residue  had  purchased 
other  property. 

By  the  codicil  he  devised  his  summer  resi- 
395*]  dence,  situated  in  •Baltimore  County, 
to  his  wife,  and  also  the  securities  he  held  for 
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the  lands  sold  in  Cecil  County — and  directed  all 
the  property  he  had  acquired  after  the  date  of 
his  will  to  be  sold  and  the  proceeds  to  be  equal- 
ly divided  between  his  wife  and  her  sister, 
Margaret  E.  Noel.  Then  follows  a  residuary 
clause  in  the  following  words: 

'^Lastly,  my  pew  in  St.  Paul's  Church,  and 
all  my  other  property,  real  or  personal,  and  all 
money  in  bank  belonging  to  me  at  the  time  of 
my  decease,  I  give,  devise  and  bequeath  unto 
my  said  wife  Elizabeth  N.  Bosley,  and  her 
heirs  forever;  and  I  ratify  and  confirm  my  said 
last  will  in  everything  except  where  the  same 
Is  hereby  revoked  and  altered  as  aforesaid." 

Upon  this  will  and  codicil,  the  appellants, 
who  are  the  children  of  Dr.  John  Bosley,  claim 
the  one  half  of  this  personal  property  left  by 
the  testator  at  his  death,  and  also  one  half  of 
the  lands  not  specifically  devised,  upon  the 
ground  that  the  residuary  clause  in  the  will  is 
not  revoked  by  that  in  the  codicil. 

This  claim  is  altogether  untenable.  The  resid- 
uary clause  in  the  codicil  is  inconsistent  with 
that  in  the  will,  and  consequently  revokes  it. 

There  is  another  claim,  however,  which  pre- 
sents a  question  of  more  difficulty. 

It  appears  that  at  the  time  of  making  his 
will  the  testator  held,  in  fee  simple,  fifty  acres 
of  land  in  Baltimore  County;  and  that  in  1842, 
after  the  execution  of  the  codicil,  he  entered 
into  a  contract  with  a  certain  Horatio  G.  Arm- 
strong, whereby  he  covenanted  that  in  consider- 
ation of  the  payment  of  two  thousand  dollars  at 
the  time  specified  in  the  agreement,  and  the 
annual'  eround  rent  of  $210,  payable  semi-an- 
nually, he  would  lease  the  said  land  to  Arm- 
strong, his  executors,  administrators,  and  as- 
signs, for  ninety-nine  years,  renewable  forever, 
with  the  right  to  the  said  Armstrong  to  extin- 
guish the  ground  rent  upon  the  payment  of 
$3,500  at  any  time  to  the  said  James  Bosley, 
his  heirs  and  assigns.  The  testator  died  before 
the  cash  payments  were  made;  and  the  money 
was  afterwards  received  by  his  widow,  and  the 
lease  executed  by  her  according  to  the  terms  of 
the  covenant. 

As  this  was  a  part  of  the  land  in  Baltimore 
County,  and  was  therefore  specificallv  devised 
in  the  residuary  clause  of  the  will,  it  was 
not  revoked  by  the  general  devise  of  the  resi- 
due of  his  real  and  personal  property  in  the 
codicil.  The  cjuestion  therefore  is,  whether 
the  contract  with  Armstrong  was  an  implied 
revocation  of  the  devise  in  the  will. 

The  adjudged  cases  upon  implied  revocations 
are  collected  together  in  4  Kent's  Com.  528, 
and  the  rule  he  deduces  from  *them  is[*39t 
this,  "that  the  same  interest  which  the  testator 
had  when  he  made  his  will  should  continue 
to  be  the  same  interest,  and  remain  unaltered 
to  his  death,  and  that  the  least  alteration  ia 
that  interest  is  a  revocation."  A  valid  agree- 
ment or  covenant  to  convey,  which  equity  will 
specifically  enforce,  will  operate  in  equity  as  a 
revocation  of  a  previous  devise  of  the  land. 
Walton  V.  Walton,  7  Johns.  Ch.  258. 

In  the  case  before  us,  the  interest  which  th« 
testator  had  in  this  land  at  the  time  of  making 
his  win,  was  converted  into  money  by  his  con- 
tract with  Armstrong.  It  was  a  sale  and  an 
agreement  to  convey  his  whole  interest  in  the 
land.  It  is  therefore  unlike  the  case  of  a  lease 
for  years,  or  of  ninety -nine  years  renewable 
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forever,  in  which  the  lessor  retains  the  rever- 
sion— and  does  not  hind  himself  to  convey  it  on 
any  terms  to  the  lessee. 

The  form  of  the  contract  adopted  in  this  in- 
stance, between  the  testator  and  Armstrong,  is 
in  familiar  use  in  the  sale  of  lots  in  the  City  of 
Baltimore  and  the  adjacent  country.  It  has 
nearly  if  not  altogether  superseded  the  old 
forms  of  contract  where  the  vendor  conveyed 
the  lands  and  took  a  mortgage  to  secure  the 
payment  of  the  purchase  money — or  gave  his 
bond  for  the  conveyance  and  retained  the  legal 
title  in  himself  until  the  purchase  money  was 
paid.  And  it  has  taken  the  place  of  these 
forms  of  contract,  because  it  is  far  more  con- 
venient, both  to  the  seller  and  the  purchaser. 
For  it  enables  tne  vendee  to  postpone  the  pay- 
ment of  a  large  portion  of  the  purchase 
money  until  he  finds  it  entirely  convenient  to 
pay  it;  and  at  the  same  time  it  is  more  advan- 
tageous to  the  vendor,  as  it  gives,  him  a  better 
security  for  the  punctual  payment  of  the  in- 
terest; and  while  an  extended  credit  is  given 
to  the  vendee,  it  is  to  the  vendor  a  sale  for  cash. 
For  if  his  ground  rent  is  well  secured,  he  can 
at  any  time  sell  it  in  the  market,  for  the  bal- 
ance of  the  purchase  money  left  in  the  hands  of 
the  vendee.  It  will  be  observed  that  the  rent 
resprved  is  precisely  the  interest  on  the  amount 
of  the  purchase  money  remaining  unpaid.  And 
when  it  must  be  admitted  that  a  sale  in 
which  a  bond  of  conveyance  is  given,  and  the 
title  retained  by  the  vendor,  to  secure  the  pay- 
ment of  the  purchase  money,  is  in  equity  a  rev- 
ocation, there  would  seem  to  be  no  good  rea- 
son for  holding  otherwise  in  the  case  before  us, 
where  the  vendor  is  equally  bound  to  convey 
when  the  whole  purchase  money  is  paid.  A 
distinction  between  the  cases  would  rest  on  a 
difference  in  form  rather  than  of  substance  and 
principle.  It  would  moreover  make  the  revo- 
cation depend  upon  the  will  of  a  stranger,  and 
not  upon  that  of  the  testator.  For  if  Arm- 
strong bad  paid  to  him  in  his  lifetime,  the 
whole  amount  of  the  purchase  money,  as  he 
S97*]  had  a  right  to  do  under  the  'contract, 
It  is  very  clear  that  the  devise  would  then  have 
been  revoked.  And  if  the  purchaser's  omission 
to  pay  prevents  the  contract  from  being  a  rev- 
ocation, the  validity  of  the  devise  is  made  to 
depend,  not  upon  the  will  or  the  act  of  a  testa- 
tor, but  that  of  a  stranger,  over  which  the 
testator  has  no  control.  We  think  a  distinction 
leading  to  that  result  cannot  be  maintained,  and 
that  the  devise  in  question  was  revoked  by  the 
contract  with  Armstrong. 

The  counsel  for  the  appellants,  however, 
contends,  that  if  the  will  is  revoked,  and  the 
land  converted  into  money,  yet  there  was  a 
legal  reversionary  interest  remaining  in  him; 
and  that  the  rent  reserved,  being  incident  to  the 
reversion  and  pertaining  to  the  realty,  cannot 
pass  under  a  bequest  of  money  or  personal 
estate. 

But  it  must  be  remembered  that  the  residu- 
ary clause  in  the  codicil  gives  to  his  wife  all  his 
real  as  well  as  personal  property,  not  otherwise 
disposed  of;  and  therefore  is  broad  enough  to 
embrace  the  interest  in  question,  although,  in 
contemplation  of  law,  it  belongs  to  the  realty. 

We  do  not  mean  to  say  that  every  residuary 
clause  in  a  codicil  will  pass  land  specifically 
devised  in  a  will,  where,  by  some  act  of  the 
14  li.  ed. 


testator,  the  devise  is  impliedly  revoked  after 
the  codicil  was  executed.  There  are  adjudged 
cases  upon  certain  wills  where  it  has  been  held 
otherwise.  But  whether  the  property  passes 
to  the  devisee  or  descends  to  the  heir,  as  in  a 
case  of  intestacy,  must  depend  upon  the  inten- 
tion of  the  testator,  to  be  gathered  from  the 
will  and  codicil.  It  is  always  necessarily  a 
question  of  intention.  No  two  wills,  probably, 
were  ever  written  in  precisely  the  same  lan- 
guage throughout;  nor  any  two  testators  die 
under  the  same  circumstances  in  relation  to 
their  estate,  family  and  friends.  And  it  would 
be  very  unsafe  as  well  as  unjust  to  expound  the 
will  of  one  man,  by  the  construction  which  a 
court  of  justice  had  given  to  that  of  another, 
merely  because  similar  words  were  used  in  par- 
ticular parts  of  it. 

Undoubtedly  there  are  fixed  rules  of  law  in 
relation  to  the  construction  of  certain  words 
and  phrases  in  a  will,  which  have  been  estab- 
lished by  a  long  course  of  judicial  decisions; 
and  which  have  become  landmarks  of  property 
and  cannot  therefore  be  disturbed.  But  in 
most  of  the  cases  in  which  they  have  been  ap- 
plied, it  is  to  be  feared  that  they  have  not  ac- 
complished, but  defeated,  the  testator's  inten- 
tions. 

They  owe  their  origin  to  the  principles  of  the 
feudal  system,  which  always  favored  the  heir 
at  law,  because  it  was  its  policy  to  perpetuate 
large  estates  in  the  same  family.  And  acting 
upon  this  principle,  the  English  courts  of  jus- 
tice have,  in  some  instances,  placed  the  narrow- 
est possible  construction  on  the  *  words  [*398 
of  a  will.  And  a  testator  sometimes  being 
held  to  die  intestate  as  to  portions  of  his  prop- 
erty, and  left  it  to  descend  to  his  heir,  when  a 
fair  and  reasonable  interpretation,  according  to 
the  ordinary  acceptation  of  the  words  used, 
plainly  showed  that  the  whole  estate  was  in- 
tended to  be  devised  to  another. 

It  has  not  been  the  disposition  of  courts  of 
justice,  in  modem  times,  to  extend  the  applica- 
tion of  these  rigid  technical  rules ;  but  rather  to 
carry  out  the  intention  of  the  testator,  when 
no  fixed  rule  of  legal  interpretation  stands  in 
the  way.  And  this  is,  and  ought  to  be,  more 
especially  the  case  in  this  country.  For. wills 
here  are  most  frequently  drawn  by  persons  un- 
acquainted with  legal  phraseology,  and  igno- 
rant of  the  meaning  which  the  law  attaches  to 
the  words  they  use.  The  property  devised  is, 
perhaps,  in  the  greater  number  of  cases,  the 
fruits  of  the  testator's  own  industry.  And  the 
policy  and  institutions  of  the  country  are  ad- 
verse to  the  feudal  policy  of  favoring  the  heir 
at  the  expense  of  the  devisee;  and  of  construing, 
for  that  purpose,  the  words  of  the  will  in  their 
most  restricted  sense,  although  that  construc- 
tion obviously  defeats  the  intention  of  the  tes- 
tator. 

But  the  question,  arising  upon  this  will  and 
codicil,  does  not  depend  upon  any  word  or 
phrase  to  which  the  law  has  affixed  a  certain 
and  definite  meaning.  The  words  used  are 
legally  sufficient  to  pass  the  property  to  his 
widow,  and  the  only  question  is:  was  that  his 
intention,  as  we  gather  it  from  the  will  and 
codicil,  considered  together.    We  think  it  was. 

Eleven  years  elapsed  between  the  date  of  the 
will  and  that  of  the  codicil.  The  situation  of 
the  testator's  property  had  undergone  consid- 
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erable  changes  during  that  time;  and  his  mind 
also  had  materially  changed  as  to  the  manner 
of  disposing  of  it.  The  lands  mentioned  in  the 
residuary  clause  of  his  will,  had,  with  a  very 
small  exception,  been  sold.  And  the  property 
he  purchased  with  the  proceeds  of  these  sales 
or  otherwise  acquired  after  the  date  of  the  will, 
was  devised  by  the  codicil  to  his  wife  and  her 
sister,  and  not,  as  before,  divided  between  his 
wife  and  his  brother's  children;  and  the  whole 
of  his  personal  estate  is  given  exclusively  to 
his  wife,  instead  of  the  one  half  only  be- 
queathed in  the  will.  The  land,  which  has 
given  rise  to  this  controversy,  was  also  sold  by 
the  testator  in  his  lifetime,  and  two  thousand 
dollars  of  the  purchase  money  had  become  per- 
sonalty, and  as  such,  unquestionably  passed  to 
the  wife,  by  the  residuary  clause  in  the  codicil. 
The  testator's  remaining  interest  in  this  prop- 
erty was  also  money,  and  not  land;  but  by  rea- 
son of  the  form  in  which  he  contracted  to  sell 
it,  this  portion  of  the  money  belonged  to  the 
realty.  It  is  impossible  to  suppose,  after  look- 
ing at  these  bequests  to  his  wife,  that  he  meant 
to  die  intestate  of  this  money,  and  to  divide  this 
899*]  small  portion  *of  his  estate  in  two  parts, 
giving  her  the  two  thousand  dollars,  but  with- 
holding from  her  the  residue,  and  leaving  it  to 
be  claimed  by  whoever  might  chance  to  be  his 
heir  at  law  at  the  time  of  his  death.  On  the 
contrary,  it  is  manifest,  from  the  whole  context 
of  the  will  and  codicil,  that  he  did  not  mean  to 
die  intestate  of  any  portion  of  his  property; 
and  that  what  did  not  pass  to  others  b}r  a  spe- 
cific devise  or  bequest,  should  go  to  his  wife. 
The  codicil  is  evidently  drawn  by  unskillful 
hands,  and  therefore,  according  to  settled  princi- 
ples of  law,  must  receive  a  fair  and  liberal  inter- 
pretation to  accomplish  the  intent.  And  as  that 
intent  is  apparent  in  favor  of  the  widow,  it 
ought  not  to  be  defeated  by  a  narrow  and  tech- 
nical construction  of  particular  words. 

It  was  suggested,  in  the  argument,  that  the 
appellants  might  be  entitled  to  a  remainder  in 
fee,  in  the  two  lots  on  which,  it  would  seem 
from  the  will  and  the  codicil,  that  two  old 
servants  of  the  testator  were  living.  But  this 
point,  very  properly,  was  not  pressed.  For  the 
lots  mentioned  in  that  clause  of  the  will,  in 
which  a  remainder  in  fee  is  given  to  the  appel- 
lants after  the  death  of  Mrs.  Bosley,  are  lots 
on  which  there  were  improvements,  and  which 
yielded  an  income.  The  lots  in  (question  were 
not  of  that  description.  They  yielded  no  in- 
come, and  consequently  are  not  embraced  in 
that  devise. 

Upon  the  whole,  therefore,  we  think  the  de- 
cree of  the  Circuit  Court  was  right,  and  must 
be  affirmed. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Maryland, 
and  was  argued  by  counsel;  on  consideration 
whereof,  it  is  now  here  ordered,  adjudged  and 
decreed  by  this  court,  that  the  decree  of  the 
§aid  Circuit  Court  in  this  cause  be,  and  the 
same  is  hereby  affirmed,  with  costs. 


Dissenting,  A£r.  Justice  Grier. 
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•JOHN   F.   ENNIS,  Administrator   de    [•400 
bonis  non  of  Joseph  Zol^owski  et  al^ 

V. 

J.  H.  B.  SMITH,  Administrator  of  George  Bom- 
ford;  Lewis  Johnson,  Administrator  de  bonis 
non  of  Thaddeus  Kosciusko;  James  Carrico. 
Samuel  Stott,  George  C.  Bomford,  Jacob  Gid- 
eon, Ulysses  Ward,  and  Jonathan  B.  H. 
Smith.* 


General  Kosciusko's  wills — ^Liability  of  sureties 
on  administrator's  bonds  in  3iaryland — rev- 
ocation of  will  by  French  law — in  bequest, 
words  "all  my  effects,"  restricted  by  context 
— ^Rules  governing  evidence  of  domicil— Per- 
sonal property  distributable  according  to  law 
of  intestate's  domicil — Copy  of  French  Code 
as  evidence — ^Decrees  of  foreign  government's 
courts,  evidence  of  pedigree. 


Origin  of  the  fund  in  controversy. 

Mr.  Jefferson's  letter  concerning  It. 

General  Kosciusko  made  four  wills.  One  In  ths 
United  States,  in  1798 ;  another  In  Paris,  in  1806 ; 
the  third  and  fourth  were  made  at  Soleure,  In 
Switzerland,  whilst  he  was  sojourning:  there  tai 
1816   and    1817. 

The  first  and  second  wills  were  revoked  by  the 
third,  and  he  died  intestate  as  to  his  estate  in  the 
United  States. 

But  the  first  will,  before  It  was  known  that  he 
had  made  the  others,  was  probated  by  Mr.  Jeffer- 
son, in  Virginia,  and  when  Mr.  Jefferson  learned 
that  the  General  had  made  other  wills,  he  trans- 
ferred the  fund  to  the  Orjphans*  Court  of  the  Dis- 
trict of  Columbia.  The  Orphans'  Court  managed 
the  fund  for  some  time,  and  then  Benjamin  L. 
Lear  was  appointed  the  administrator  of  Kosci- 
usko, with  the  will  annexed.  He  died,  leaving  a 
will,  and  George  Bomford  one  of  his  executors. 
Bomford  qualified  as  such,  and  afterwards  became 
the  administrator  of  Kosciusko  de  bonis  non.  He 
took  into  his  possession,  as  executor,  the  estate  of 
Lear,  and  also  the  funds  of  Kosciusko,  which  had 
been  administered  by  Lear,  and  first  made  his  re- 
turn to  the  Orphans'  Court  of  the  administered 
funds  of  Kosciusko,  as  executor  of  Lear.  After- 
wards they  were  returned  by  him  to  the  Orphans* 
Court  as  administrator  de  bonis  non  of  Kosciusko. 
The  Orphans'  Court  deeming  that  bis  sureties  as 
administrator  de  bonis  non  of  Kosciusko,  were  insuf- 
ficient, or  that  they  were  not  liable  for  anv  waste 
of  them,  on  account  of  the  funds  having  been  re- 
ceived by  him  as  executor  of  Lear,  and  not  as  ad- 
ministrator de  bonis  non,  called  upon  him  for  other 
sureties,  under  the  Act  of  Congress  of  the  20th 
February,  1846.  He  complied  with  the  call,  and 
gave  as  sureties,  Stott,  Carrico  and  George  C.  Bom- 
ford, and  Gideon,  Ward  and  Smith. 

The  original  bonds  of  Bomford  were  given  to  the 
Orphans'  Court,  under  the  law  of  Maryland,  which 
prevailed  without  alteration  in  that  part  of  the 
District  of  Columbia  which  had  been  ceded  by 
Maryland,  until  Congress  passed  the  Act  of  the  20tli 
February,  1846.  The  defendant,  Stott,  Carrico.  and 
George  C.  Bomford.  and  Smith,  Ward,  and  Gideon, 
became  the  sureties  of  Bomford,  as  administrator 
de  bonis  non  of  Kosciusko,  under  the  Act  of  20th 
February,  1846. 

In  the  State  of  Maryland,  If  an  executor  or  ad- 
ministrator changes  anv  part  of  an  estate  from 
what  it  was  into  something  else,  It  Is  said  to  be  ad- 


NOTB. — Lex  loci  In  distribution  of  assets.  Lex 
loci  of  domicil  of  t«»8tator  governs  validity  of  will 
and  distribution.  Situs  of  personal  property.  For- 
eign will  necessary  to  be  proved  where  assets  are. 
See  note  to  Smith  v.  Bank  of  Georgetown,  8  L.  ed. 
U.  S.  212. 

Foreign  laws,  how  proved. 

The  written  laws  of  a  foreign  country  mast  be 
proved  by  the  best  evidence  of  which  the  nature  ef 
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ministered.  If  an  admioistrator  de  bonis  non  pos- 
sesses himself  of  such  changed  estate,  of  whatever 
kind  it  may  be,  and  charges  himself  with  it  as  as- 
sets, his  sureties  to  his  original  bond,  as  administra- 
tor de  t>onis  non,  are  not  liable  for  his  waste  of 
tliem.  They  are  only  liable  for  such  assets  of  the 
deceased  as  remain  in  specie,  unadminlstered  by 
his  predecessor,  in  the  administration.  Such  is  the 
law  of  Maryland,  applicable  to  the  sureties  of  Bom- 
ford,  in  the  l)ond  given  when  he  was  appointed  ad- 
ministrator de  bonis  non  of  Kosciusko. 

But  when  other  sureties  are  called  for  by  the  Or- 
phaDS*  Court,  under  the  third  section  of  the  Act  of 
February  20,  1846,  and  are  given,  they  do  not  bear 
the  same  relation  to  the  administrator  that  his  orig- 
inal sureties  did,  and  they  will  be  bound  for  the 
waste  of  their  principal  to  the  amount  of  the  estate, 
or  funds  which  he  nas  charged  himself  by  his  re- 
tarn  to  the  Orphans*  Court  as  administrator  de 
bonis  non,  when  it  called  for  additional  sureties, 
and  for  such  as  the  administrator  may  afterwards 
receive. 

The  bonds  taken  by  the  Orphans'  Court  in  this 
case,  were  properly  taken  under  the  Act  of  the 
20th  February,  1846. 

General  Kosciusko's  olographic  will  of  1816,  con- 
tains a  revoking  clause  of  all  other  wills  previous- 
It  made  bv  him,  and  not  having  disposed  of  his 
American  funds  in  that  will,  nor  in  the  will  of  1817. 
he  died  intestate  as  to  such  funds.  The  second 
401*]  •article  In  the  wUI  of  1817,  **Je  l^gue  tojs 
mes  effets,  ma  voiture,  et  mon  cheval  y  comprise 
k  Madame  et  k  Monsieur  Zavler  Zeltner,  les  homme 
ce  dessus"  (Record  105),  Is  not  a  residuary  be- 
quest to  them  of  the  rest  of  his  estate,  not  spe- 
cifically disposed  of  in  the  wills  of  1816  and  1817. 

General  Kosciusko  was  sojourning  in  Switzerland 
when  be  died,  but  was  domiciled  In  France,  and 
had  been  for  fifteen  years. 

His  declarations  are  to  be  received  as  proof  that 
his  domicil  was  in  France.  Such  declarations  have 
always  been  received,  in  questions  of  domicil.  In 
the  courts  of  France,  In  those  of  England,  and  In 
the  courts  of  the  United  States. 

The  presumption  of  law  is.  that  the  domicil  of 
origin  is  retained,  until  residence  elsewhere  has 
been  shown  by  him  who  alleges  a  chauKe  of  It. 
But  residence  elsewhere  repels  the  presumption, 
and  casts  upon  him  who  denies  It  to  be  a  domicil  of 
choice,  the  burden  of  disproving  it.  The  place  of 
residence  must  be  taken  to  be  a  domicil  of  choice, 
unless  it  is  proved  that  it  was  not  meant  to  be  a 
principal  and  permanent  residence.  Contingent 
events,  political  or  otherwise,  are  not  admissible 
proofs  to  show,  where  one  removes  from  his  domi- 
cil, of  origin,  for  a  residence  elsewhere,  that  the 
latter  was  not  meant  to  be  a  principal  and  perma- 
nent residence.  But  if  one  is  exiled  by  authority 
from  his  domicil  of  origin,  it  Is  never  presumed 
that  he  has  abandoned  all  hope  of  returning  back. 
The  abandonment,  however,  may  be  shown  by 
proof.  General  Kosciusko  was  not  exiled  by  au- 
thority. He  left  Poland  voluntarily,  to  obtalh  a 
ciril   status   in   France,   which   he  conscientiously 

the  case  is  susceptible ;  no  testlmonv  will  be  re-  . 
celved  which  presupposes  better  testimony  attain- 
able by  the  party  who  offers  it.  The  sanction  of 
an  oath  Is  required  for  their  establishment,  unless 
they  can  be  verified  by  some  other  such  high  au- 
thority that  the  law  respects  it  not  less  than  the 
oath  of  an  individual.  Church  v.  Hubbart,  2 
Cranch,  236,  7;  Story's  Confl.  of  Laws,  529,  530; 
Lincoln  v.  Battelle,  6  Wend.  482;  Francis  v. 
Ocean  Ins.  Co.  6  Cow.  429;  Dougherty  v.  Snyder, 
15  Serg.  ft  R.  87 ;  Brackett  v.  Norton,  4  Conn.  617 ; 
1  Greenl.  Ev.  sec.  488 ;  Ilemstead  v.  Reed,  6  Conn. 
480 :  Dyer  v.  Smith,  12  Conn.  384. 

In  general,  authenticated  copies  of  written  laws 
are  expected  to  be  produced.  Story's  Confl.  of 
Laws,  525 ;  2  Cow.  ft  Hill's  Notes  to  Phill.  Ev.  329 : 
Robinson  v.  Clifford,  2  Wash.  C.  C.  1,  2 ;  Packard 
V.  Hill,  2  Wend.  411;  Chanoine  v.  Fowler,  3 
Wend.  173,  177 ;  see  Trlmby  v.  Vignler,  6  Carr.  ft 
P.  25 ;  Wilson  v.  Smith,  5  Yerg.  390 ;  Talbot  v.  Sea- 
man, 1  Cranch,  38;  Uichardson  v.  Anderson,  1 
Campb.  65,  note  (a)  ;  1  Greenl.  Ev.  sec.  487. 

Copy  of  foreign  statute  may  be  authenticated 
under  the  great  seal  of  the  country  whose  law  Is 
sought  to  be  proved.  Dougherty  v.  Snyder,  15 
Serg.  &  R.  87 ;  Story's  Confl.  of  Laws,  630. 

A  sworn  copy  Is  also  admissible,  proved  to  be  a 
true  copy  by  a  witness  who  has  compared  it  with 
the  original.  Lincoln  v.  Battelle.  6  Wend  482; 
Charch  r.  Hubbart,  2  Cranch,  236,  7;  Dougherty 
T.  Snyder,  15  Serg.  ft  R.  87. 
14  li.  ed. 


thought  he  could  not  enjoy  In  Poland,  whilst  It 
continued  under  a  foreign  dominion. 

Personal  property,  wherever  it  may  be,  is  to  be 
disturbed  in  case  or  intestacy,  according  to  the  law 
of  the  domicil  of  the  intestate.  This  rule  may  be 
said  to  be  a  part  of  the  Jus  gentium. 

What  that  law  is  when  a  foreign  law  applies, 
must  be  shown  by  proof  of  it,  and  in  the  case  of 
written  law,  it  will  be  sufllcient  to  offer,  as  evidence, 
the  ofllcial  publication  of  the  law,  certified  satisfac- 
torily to  be  such.  Unwritten  foreign  laws,  must  be 
proved  by  experts.  There  Is  no  general  rule  for 
authenticating  foreign  laws  in  the  courts  of  other 
countries,  except  this,  that  no  proof  shall  be  re- 
ceived, "which  presupposes  better  testimony  be- 
hind, and  attainable  by  the  party."  They  may  be 
verified  by  an  oath,  or  by  an  exemplification  of  a 
copy  under  the  great  seal  of  the  state  or  nation 
whose  law  it  may  be,  or  by  a  copy  proved  to  be  a 
true  copy,  by  a  witness  who  has  examined  and  com- 
pared it  with  the  original,  or  by  the  certificate  of 
an  oflScer  authorized  to  give  the  law,  which  certifi- 
cate must  be  duly  proved.  Such  modes  of  proof 
are  not  exclusive  of  others,  especially  of  codes  and 
accepted  histories  of  the  law  of  a  country.  See,  al- 
so, the  cases  of  Church  v.  Hubbart,  in  2  Cranch, 
181,  and  Talbot  v.  Seeman,  In  1  Cranch,  7.  In  this 
case,  the  Code  Civil  of  France,  with  this  indorse- 
ment, **Les  Garde  des  Sceauz  de  France  a  la  Coeur 
Supreme  Des  Etats  Unis,'  was  offered  as  evidence 
to  prove  that  the  law  of  France  was  for  the  distri- 
bution of  the  funds  in  controversy.  This  court 
ruled  that  such  indorsement  was  a  suflScient  au- 
thentication, to  make  the  code  evidence  In  this  case, 
and  in  any  other  case  in  which  It  may  be  offered. 
By  that  code,  the  complainants  named  In  this  suit 
as  the  collateral  relations  of  General  Kosciusko  are 
entitled  to  receive  the  funds  In  controversy.  In 
such  proportions  as  are  stated  In  the  mandate  of 
this  court  to  the  court  delow. 

The  documentary  proofs  In  this  cause,  from  the 
Orphans'  Court,  of  the  genealogy  of  the  Kosciusko 
family,  and  of  the  collateral   relationship   of  the 

{)ersons  entitled  to  a  decree,  and  also  of  the  wills  of 
vosciusko,  are  properly  in  evidence  in  this  suit. 

The  record  from  Grodno  is  Judicial ;  not  a  Judg- 
ment Inter  partes,  but  a  foreign  Judgment  in  rem, 
which  Is  ev  dence  of  the  facts  adjudicated  against 
all  the  world. 


THIS  was  an  appeal  from  the  Circuit  Court 
of  the  United  States  for  the  District  of 
Columbia,  holden  in  and  for  the  County  of 
Washington,  sitting  as  a  Court  of  Equity. 

The  whole  case  is  set  forth  in  the  opinion  of 
the  court. 

*The  appellants  were  those  who  filed  [•402 
the  bill  in  the  Circuit  Court,  which  was  dis- 
missed by  that  court. 


The  topy  may  be  authenticated  by  the  certificate 
of  an  officer  properly  allowed  by  law  to  give  the 
copy,  which  certificate  must  also  itself  be  duly  au- 
thenticated.   1  Greenl.  Ev.  sec.  488. 

But  the  certificate  of  a  consul  Is  not  sufficient. 
Church  v.  Hubbart.  2  Cranch,  236,  237. 

The  unwritten  laws,  customs  and  usages,  of  a 
foreign  country,  may  be  proved  by  parol  evidence, 
by  the  testimony  of  competent  witnesses.  Instruct- 
ed In  the  law,  under  oath.  Story's  Confl.  of  Laws. 
530;  Klnny  v.  Van  Home,  1  Johns.  385,  394; 
Woodbrldge  v.  Austin,  2  Tyl.  364,  367;  Robinson 
V.  Clifford,  2  Wash.  C.  C.  1.  2 ;  Livingston  v.  Mary- 
land Ina  Co.  6  Cranch,  274;  Lincoln  v.  Battelle.  6 
Wend.  482 ;  Bayley  v.  Francis.  14  Mass.  453 ;  WiU- 
ings  V.  Consequa,  1  Pet.  C.  C.  225,  229 ;  Brush  v. 
Wllklns,  4  Johns.  Ch.  506,  520 ;  Chanoine  v.  Fowler, 

2  Wend.  117;  Wilson  v.  Smith,  6  Yerg.  398.  9; 
Taylor  v.  Swett,  3  Mill.  La.  33,  36 ;  M'Rae  v.  Mat- 
toon,  13  Pick.  53.  ^  ^    .^  ^ 

Also  by  books  of  reports  and  cases  decided. 
Raynham  v.  Canton,  3  Pick.  293,  296;  M'Rae  v. 
Mattoon,  13  Pick.  53 ;  Latimer  v.  Eglin,  4  Desaus. 
Eq.  26,  32 ;  Dougherty  v.  Snvder,  15  Serg.  &  R.  87 ; 
Brush  V.  Scribner,  11  Conn.  407. 

Sometimes,  certificates  of  persons  In  high  author- 
ity have  been  allowed  as  evidence.  Story's  Confl. 
of  Laws,  530 ;  1  Greenl.  Ev.  sec.  488 ;  In  re  Dormay. 

3  Hagg.  Eccl.  767 ;  Rex  v.  Picton,  3  Howell's  SUte 
Tr.  515-573;  The  Diana,  1  Dods,  95.  101,  102; 
see  Leland  v.  Wilkinson,  6  Pet.  817. 
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It  was  argued  by  Messrs.  Tochman  and  John- 
son for  the  appellants,  and  by  Messrs.  Redin, 
Marbury,  and  toxe,  for  the  appellees. 

The  points  raised  by  the  counsel  for  the  ap- 
pellants were  the  following: 

I.  Was  Kosciusko's  domicil,  at  the  time  of 
his  death,  in  France,  as  the  appellants  charge, 
or  was  it  in  Poland,  as  the  appellees  maintain? 

It  could  not  be  in  Poland,  since  Kosciusko 
left  it,  because  of  its  subjugation  by  the  foreign 
powers,  in  1794.  Vattel's  Law  of  Nations,  Book 
L  chap.  16,  sec.  195. 

It  was  in  France,  by  his  own  choice,  since 
1806  until  4th  of  June,  1816.  Wills  of  1806 
and  1816,  and  conclusions  resulting  from  the 
admission  of  the  appellees;  Story's  Confl.  of 
Laws,  sees.  44-46,  sees.  8-47,  sec.   14. 

It  continued  to  be  in  France  until  his  death, 
upon  the  principle  of  law  laid  down  in  1  Starkie 
on  Evid.  Philad.  ed.  of  1842,  p.  63,  "Presump- 
tion as  to  Continuance."  1  American  Leading 
Gases,  by  Hare  &  Wallace,  p.  710,  sec.  3,  and 
the  authorities  therein  referred  to  Story's 
Confl.  of  Laws,  sec.  47,  sec.  16. 

n.  Has  the  will  of  1816  been  proved?  Have 
the  letters  of  administration  de  bonis  non  to 
Lewis  Johnson  been  issued  with  the  wills  of 
1798,  1806,  and  1816,  as  alleged  in  the  bill? 
Does  the  will  of  1816  revoke  the  wills  of  1798 
and  1806  ?  Is  the  residue  of  Kosciusko's  prop- 
erty liable  for  the  legacies  dtated  in  the  wills  of 
1816  and  1817? 

The  original  will  of  1816  was  proved,  re- 
corded and  is  lodged  for  safe  keeping  in  France, 
and  its  authenticated  exemplification  with  the 
French  probate  was  proved  and  recorded  in  the 
Orphans'  Court  for  the  District  of  Columbia, 
pursuant  to  the  rules  laid  down  in  Toller  on 
Erid.  p.  71.  Van  Rensselaer  v.  Morris,  1  Paige, 
13;  Story's  Confl.  of  Laws,  notes  to  sec.  514  b, 
on  p.  432  of  the  2d  ed.;  Statute  of  Maryland 
of  1785,  chap.  46,  sec.  2;  De  Sobre  v.  De  Laistre, 
2  Harr.  &  Johns.  191. 

The  letters  of  administration  de  bonis  non  to 
Lewis  Johnson  were  issued  with  this  will  and 
other  two,  as  charged  in  the  bill,  proved  by  the 
decretal  of  the  Orphans'  Court,  and  the  deposi- 
tion of  the  recorder  of  the  wills. 

The  court  below  had,  and  this  court  has  now, 
the  power  of  deciding  what  effect  each  of  these 
three  wills  of  Kosciusko  should  have  upon  the 
final  disposition  of  the  property  sought  to  be 
recovered.  1  Jarman  on  Wills,  4,  22,  23,  etc. 
403*]  *for  this  purpose  the  law  of  the  dom- 
icil  of  Kosciusko  at  the  time  of  his  death  must 
be  resorted  to.  Jarman  on  Wills,  3,  4;  Story's 
Confl.  of  Laws,  sees.  465,  467,  468,  479  f,  479  m. 

The  will  of  1798  cannot  take  effect,  because 
of  the  uncertainty  of  its  dispositions  and  ob- 
jects of  the  bounty;  the  will  of  1806  is  null  and 
void,  not  being  executed  according  to  either  of 
the  forms  prescribed  by  the  laws  of  France  for 
making  wills;  but,  good  or  bad,  they  have 
been  both  revoked  by  the  will  of  1816. 

The  will  of  1816  containing  the  revoking 
clause  of  former  wills,  is  a  good  and  valid  olo- 
graphic will,  proved  by  the  depositions  on  p. 
15  and  16  of  the  Record.  Arts.  970,  999,  1001, 
of  the  Civil  Code  of  Napoleon. 

Parol  evidence  referred  to  in  the  answers, 
has  not  been  produced;  but,  if  it  were  pro- 
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duced,  it  could  not  be  received,  to  impeach  the 
will  of  1816,  nor  to  prove  its  revocation.  Civil 
Code  of  Napoleon,  arts.  1035, 1036;  12  Wheaton, 
175;  Toller  on  Exec.  76;  1  Madd.  Ch.  Pr.  81, 
552,  555;  2  Starkie  on  Evid.  Part  I.  PhU.  ed. 
of  1842,  756,  and  Part  II.  p.  1284,  note  a;  1 
Greenleaf  on  Evid.  sees.  273,  290. 

The  word  "effets,"  used  in  the  2d  clause  of 
the  will  of  1817,  being  restrained  by  the  words 
*^ma  voiture  et  mon  cheval  y  comprise,"  passes 
only  property  of  **ejusdem  generis,"  and  noth- 
ing else.  1  Jarman  oh  Wills,  692,  f;  13  Ves. 
36,  45. 

Independent  of  this,  the  French  word  "effets" 
signifies  only  such  property  as  is  about  the  per- 
son. Dictionaire  Francais  et  Anglais,  par  les 
Prof^sseur  Fleming  et  Tibbins;  Dictionaire  de 
r Academic  Francaise. 

Admitted,  that  for  the  legacies  specified  in 
the  will  of  1816,  the  property  sought  to  be  re- 
covered, and  every  other  property  of  Kosciusko, 
would  be  liable — but  all  these  legacies  had  been 
paid. 

The  legacies  made  by  the  will  of  1817  being 
legacies  of  specific  funds,  which  were  invested 
in  Switzerland  and  in  England,  and  of  such 
specific  property  which  was  left  in  the  house 
where  Kosciusko  died,  in  Switzerland,  none  of 
them  can  charge  any  other  property;  but  what- 
ever may  be  the  law  in  this  respect,  the  proof 
is  that  these  legacies  have  also  been  paid. 

The  accidental  omission,  in  the  proceedings, 
of  Mr.  and  Mrs.  Zavier  Zeltner,  legatees  under 
the  will  of  1817,  is  immaterial;  first,  because 
they  take  only  such  property  in  kind  as  comes 
within  the  definition  of  the  word  **effets,"  re- 
strained by  the  words  "ma  voiture  et  mon 
cheval  y  comprise,"  and  should  claim  it  from 
those  persons  in  Switzerland  in  whose  posses- 
sion these  "effets"  were  left ;  second,  because  by 
the  law  of  France,  upon  the  death  of  the  testa- 
tor or  intestate,  the  property  vests  in 
*the  lawful  heirs  who  stand  in  loco  of  [*404 
legal  representatives  of  the  deceased  at  common 
law.  Civil  Code  of  Napoleon,  art.  724;  Story's 
Confl.  of  Laws,  sec.  607,  508,  516. 

It  follows,  from  the  above  rule,  that  when 
the  lawful  heirs  of  Kosciusko  recover  the  prop- 
erty which  is  not  wanted  here  by  local  admin- 
istrator, all  claimants  residing  in  Europe, 
whether  they  are  le^tees  or  creditors,  will 
have  a  right  to  establish  there  their  claims.  It 
would  be  immaterial,  then,  were  all  the  claim- 
ants residing  in  Europe  omitted  in  these  pro- 
ceedings, as  no  decree  pro  confesso  taken  hers 
will  bar  their  claims  there.  Civil  Code  of  Na- 
poleon, arts.  724,  870,  873,  1011,  1025,  1026. 

Admitting,  for  the  sake  of  argument,  the  ex- 
istence of  such  European  claims,  this  is  no  de- 
fense; the  appellees  in  such  a  case  should  bring 
money  into  court — show  good  reasons  of  their 
apprehension  for  safety,  and  pray  that  the  ap- 
pellants may  interplead  their  right  with  other 
claimants.  2  Story's  Com.  on  Eq.  sec.  805,  809, 
etc.;  Mitf.  Eq.  Plead,  by  Jeremy,  pp.  48,  49. 

in.  Have  the  appellants  proved  that  Koscius- 
ko died  unmarried  and  without  issue,  and  that 
they  are  his  next  of  kin,  entitled  to  the  residue 
of  undisposed  of  property?  "In  civil  cases, 
slight  evidences  of  right  or  title  are  sufiictent — 
as  against  a  stranger  who  possesses  no  color  of 
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title  »  1  Starkle  on  Evid.  Phil.  ed.  of  1842,  p. 
M4.  In  case  of  Folger's  Lessee  v.  Simpson,  1 
Yeates,  17,  ex*parte  affidavit,  made  in  England, 
was  held  to  be  sufficient  evidence  of  pedigree 
mgainst  strangers.  Kingston  y.  Lesley,  10  Ser- 
geant &  Rawie,  383.  The  appellees  are  all 
strangers,  having  no  color  of  title  to  the  estate 
of  Kosciusko.  The  appellants,  to  establisli  their 
title  thereto,  produced  a  decree  of  the  nobility 
of  the  Government  of  Grodno,  and  a  decree  of 
the  Court  of  Kobryn,  in  the  Province  of  Lith- 
uania, formerly  Poland,  now  a  part  of  the  Em- 
pire of  Russia,  which  were  proved  as  to  their 
authenticity,  and  as  to  the  competency  of  the 
tribunals  which  passed  them;  first,  in  the  Or- 
phans' Court  for  the  District  of  Columbia,  in 
the  course  of  legal  proceedings  against  Bom- 
ford,  deceased  administrator,  and  subsequently,, 
by  depositions  taken  under  the  commission  in 
the  case. 

The  originals  of  these  foreign  decrees,  written 
in  the  Russian  language,  are  on  file  in  the  court 
below.  Their  translations  will  be  found  on  p. 
73,  Exhibit  A,  and  on  p.  80,  Exhibit  B.  These 
translations  are  judicial — they  were  made  un- 
der oath,  taken  in  open  court.  The  originals, 
written  in  the  Russian  language,  are  not  in  the 
record,  from  reasons  stated  in  the  answer  of 
the  clerk  of  the  court  below. 

The  authenticity  of  these  documents  has 
been  established  by  the  testimony  that  the  seal 
405*]  of  the  Assembly  of  the  Nobility  on  •the 
decree  of  pedigree  (marked  A,  on  p.  73)  and 
the  seal  of  the  Court  of  Kobryn  in  the  decree 
(marked  B,  on  p.  80)  are  genuine  seals,  which 
mlone  is  sufficient,  under  the  principles  laid 
down  in  6  Wendell,  484;  1  Paine,  614;  Norris' 
Peake's  Evid.  58,  conjointly  with  60,  108,  and 
109;  3  East,  222;  Act  of  Maryland,  of  1785,  ch. 
46,  sec.  6. 

Though  the  foregoing  authorities  do  not  re- 
quire that  the  signatures  be  proved,  to  estab- 
lish the  authenticity  of  a  decree  or  judgment — 
the  appellants  proved  two  of  the  signatures  on 
the  decree  of  pedigree,  marked  A,  on  p.  80, 
by  the  deposition — which,  upon  the  principle 
Uid  down  in  Gresley's  Eq.  Evid.  p.  120,  and 
the  authorities  therein  referred  to,  would  be 
«iifficient,  were  it  deemed  necessary  to  prove 
the  signatures. 

The  seals  and  signatures  not  proTed  (which 
are  appended  to  the  certificates,  purporting  to 
attest  the  signatures  and  seals  of  the  Assembly 
of  the  Nobility  of  Grodno,  and  of  the  Court  of 
Kobrjrn),  are  useless  appendages,  the  law  not 
admitting  such  certificates  as  evidence.  13  Pet. 
209;  2  Oanch,  187. 

The  competency  of  the  jurisdiction  of  the  As- 
sembly of  the  Nobility  of  Grodno,  and  of  the 
Court  of  Kobryn,  in  matters  decided  upon  by 
the  exhibited  decrees  of  pedigree,  etc.,  is  proved 
by  the  depositions  of  witnesses  skilled  in  law, 
u'hich  deposHions  prove  also  that  the  decree  of 
the  Assembly  of  the  Nobility,  marked  A,  on  p. 
73,  falls  within  the  scope  of  such  as  are  called 
in  rem,  and  bind  everybody. 

Depositions  taken  in  the  Orphans'  Court  are 
evidence  in  this  case,  upon  the  principle  laid 
-down  in  1  Starkie  on  Evid,  Phil.  ed.  of  1842, 
p.  315 — the  more  so  when  they  were  brought 
before  the  court  below,  through  the  medium  of 
a  commission  taken  in  the  case. 

Independent  of  the  witness,  Judge  Kaluss- 
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owski  was  re-examined  under  the  commission, 
and  another  witness,  Tysowski,  was  examined 
under  it. 

The  decrees,  marked  A  and  B,  are  as  conclu- 
sive evidence  to  prove  pedigree  in  this  country, 
as  they  are  in  the  country  from  which  they 
come,  upon  principles  laid  down  in  1  Starkie 
on  Evid.  Phil.  ed.  of  1842,  p.  253,  "Judgments 
in  rem.*'  Id.  p.  30,  **Reputation,  in  what  cases 
evidence;"  2  Starkie  on  Evid.  Id.  ed.  part  1, 
p.  842;  1  Id.  275;  Norris'  Peake's  Evid.  101, 
104-106;  1  Starkie  on  Evid.  Id.  ed.  285,  286,  295, 
296;  1  Greenleaf  on  Evid.  sees.  525,  543;  Story's 
Confl.  of  Laws,  sec.  593. 

The  objection  that  the  decree  of  pedigree, 
marked  A,  was  obtained  upon  ex-parte  pro- 
ceedings, etc.,  cannot  be  sustained,  when  it  is 
proved  that  it  was  obtained  upon  such  proceed- 
ings as  the  law  of  the  country  from  which  it 
comes  prescribes  (depositions  on  pp.  86,  09,  70, 
of  the  record).  4  Pet.  472,  475;  Story's 
•Confl.  of  Laws,  sees.  605,  608;  Peake's  [•400 
Evid.  101,  104-106;  1  Greenleaf  on  Evid.  sec. 
547. 

The  City  of  Grodno  is  the  capital,  and  the 
seat  of  the  p^overnment  of  the  Province  of 
Lithuania,  which  is  called  Government  of  Grod- 
no— ^just  as  is  called  the  Government  of  the 
United  States,  "Government  of  Washington." 
Encyc.  Brit.  Vol.  X.  p.  799;  Cycl.  of  Soc.  for 
Diff.  of  Useful  Knowledge,  Vol.  XI.  p.  455. 
Hence  comes  the  incongruity  of  the  testimony, 
in  calling  the  official  seal  of  the  nobility  of 
Grodno,  "the  Government  of  Grodno's  official 
seal,"  "a  Government  seal  of  Lithuania."  But 
that  both  these  expressions  mean  to  speak  of 
the  seal  of  the  nobility  of  Grodno,  proves  the 
fact  that  both  witnesses  had  before  them  the 
document  with  the  seal  described  in  its  body,  on 
p.  80  of  the  record,  as  the  seal  of  the  nobility 
of  Grodno. 

Nor  can  the  testimony  of  these  witnesses  be 
impeached  by  giving  it  a  different  construction 
than  the  nature  of  the  case  admits  of,  the  ap- 
pellees having  neglected  to  cross-examine  them, 
Starkie  on  Evid.  Phil.  ed.  of  1842,  pp.  197,  212, 
214,  816,  817,  577,  though  their  counsel  were 
present  at  the  taking  of  depositions,  and  cross 
examined  one  witness  on  other  matters. 

Independent  of  the  above,  witness  Kalus- 
sowki  explained  himself  as  to  his  testimony  by 
deposition. 

The  Assemblies  of  Nobility,  when  called  upon 
to  decide  on  pedigree,  issue  as  many  original 
copies  of  decrees  as  there  are  interested  parties. 

In  this  case,  four  original  copies  of  such  de- 
cree were  issued  and  delivered  to  the  appel- 
lants. The  original  copy,  of  which  the  trans- 
lation is  mark^  A,  on  p.  73  of  the  record,  is 
one  of  these  four  copies.  None  of  these  copies 
is  "better  evidence."  Each  of  them  is  evidence 
of  the  same  decree  for  all  purposes. 

Reference  is  made  that  a  certain  Pole,  KHm- 
kiewicz,  filed  a  bill  claiming  the  estate,  as  next 
of  kin  of  Kosciusko.  This  individual  attempted 
to  impose  in  the  premises — when,  upon  the 
death  of  the  former  counsel  for  the  appellants, 
they  had  no  one  here  to  take  care  of  their  claim. 
This  suit  abated  by  the  death  of  Klimkiewicz 
and  of  administrator  Bomford,  and  its  papers 
formed  no  part  of  the  record  in  the  court  below. 

The  residue  of  Kosciusko's  estate  goes  to 
the  appellants,  as  his  next  of  kin,  upon  the 
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principle  laid  down  in  1  Jarman  on  Wills,  3,  4, 
etc.  Civil  Code  of  Napoleon,  art.  750. 

IV.  Are  the  defendants  liable  to  account, 
as  is  charged  in  the  bill,  on  pp.  6,  8,  of  the 
record? 

The  decree  dismissing  the  bill  against  Jon- 
athan B.  H.  Smith  as  administrator  of  the 
estate  of  Bom  ford,  is  not  questioned — Bom  ford 
having  died  insolvent  pp.  48,  109,  of  the  record. 

As  to  the  same  Jonathan  B.  H.  Smith,  trustee 
407*]  of  the  property  •which  Bomford  deliv- 
ered to  him  as  counter  security,  with  the  deed 
of  trust  on  p.  23  of  the  record,  he  is  bound  to 
account  for  it  to  the  appellants,  upon  the  prin- 
ciple laid  down  in  1  Story's  Com.  on  Eq.  sec. 
502;  Eq.  Abr.  93,  K.  5;  Com.  Dig.  Chancer^, 
4,  D.  6;  Wright  v.  Morley,  11  Ves.  22.  He  is 
bound  also  to  account,  upon  the  same  principle, 
for  the  sum  of  $4,156.92,  for  rents,  etc.,  which  he 
admitted  to  hold  in  his  hands — in  the  answer 
on  p.  49  of  the  record —  and  for  such  after  rents 
as  accrued  since  the  filing  of  that  answer. 

Lewis  Johnson,  administrator  de  bonis  non  of 
Kosciusko's  estate,  in  his  original  answer  (p. 
29  of  the  record),  admitted,  that  at  the  time 
of  the  filing  of  it  he  had  under  his  control 
stock  of  the  Bank  of  Washington  of  the  nomi- 
nal value  of  $5,680.00 — of  which  the  market 
price  was  then  60  per  109 — and  $200  in  cash. 
In  his  amended  answer  (on  p.  62  of  the  record), 
he  informed  the  court  that  said  bank  refused 
to  pay  him  further  dividends,  under  "pretense" 
that  this  stock  does  not  belong  to  Kosciusko's 
estate;  and  on  p.  63  of  it,  he  admitted  that  he 
had  in  hands  $268.28  in  cash.  In  view  of  these 
admissions,  the  decree  of  the  court  below,  dis- 
missing the  bill  against  him  as  administrator  de 
bonis  non,  is  erroneous ;  he  ought  to  account  for 
the  cash  and  the  certificate  of  the  stock  which 
he   holds. 

As  to  the  liability  of  the  sureties  of  Bomford : 

This  is  the  only  point  upon  which  the  court 
below  delivered  a  written  opinion.  It  is  not  in 
the  record,  the  judges  not  having  filed  it  in  the 
case,  but  it  will  be  found  in  a  separate  pam- 
phlet, published  by  the  appellees. 

Grounds  upon  which  the  court  below  dis- 
missed the  bill  against  the  sureties,  are  as  fol- 
lows: 

First,  because  the  original  assets  of  Kosciusko 
having  been  converted  into  money,  by  Lear, 
the  first  administrator,  this  money  and  the  evi- 
dences of  the  new  investments  could  not  (in  the 
opinion  of  the  court  below)  pass  lawfully  to 
Bomford  as  the  administrator  de  bonis  non  of 
the  estate  of  Kosciusko,  but  he  ought  to  have 
administered  them  as  Lear's  executor,  pp.  9, 
12,  13  of  the  opinion;  second,  because  Bom- 
ford, administrator  de  bonis  non,  ''converted 
and  used"  the  funds  of  Kosciusko's  estate  be- 
fore the  date  of  the  bonds  (Id.  14)  ;  third,  be- 
cause the  Act  of  Congress  of  1846  (chap.  8), 
and  the  bonds  obtained  under  it,  are  prospect- 
ive, and  not  retrospective  (Id.  16-21);  fourth, 
because  what  is  retained  by  the  first  adminis- 
trator cannot  go  to  the  administrator  de  bonis 
non  (Id.  21,  24) ;  fifth,  variances  of  the  bonds 
referred  to  in  the  bill,  and  exhibited  as  evidence, 
were  alleged  (Id.  7),  but  the  court  expressed 
no  opinion  as  to  it. 

408*]  *The  counsel  for  the  appellees  made 
the  following  points,  many  of  which  were  divid- 
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ed  into  sub-divisions.  Mr.  Coxe  argued  points  1, 

2,  4,  5.    Mr.  Redin,  points  7,  and  8,  and  part  of 

3.  Mr.  Marbury  the  remaining  sub-division  of 
3,  and  point  6. 

The  appellees,  the  sureties  of  Bomford,  con- 
tend : 

I.  That  the  Circuit  Court  had  no  jurisdiction 
of  the  cause.  Act  of  21st  Feb.  1801,  sec.  5;  3d 
March,  1801,  sec.  3;  Judicial  Act  of  1789;  Straw- 
bridge  V.  Curtis,  3  Cranch,  267. 

n.  That  the  claim  must  be  made  through 
the  administrator  or  Kosciusko's  domicil. 

The  administration  in  the  District  of  Colum- 
bia, if  the  domicil  was,  as  the  complainants 
allege,  in  France,  was  merely  ancillary,  and 
after  paying  debts,  etc.,  the  residue  of  the 
estate  ought  to  be  remitted  to  France,  to  the 
executors  under  the  wills  of  1816  and  1817 ;  and 
complainants,  all  being  or  representing  foreign 
parties,  must  proceed  against  such  foreign  exec- 
utors, and  cannot  sue  the  ancillary  ^minis- 
trator  here;  and  the  bill  makes  no  case  in  which 
a  foreign  distributee  can  maintain  an  action 
here.  Story's  Confl.  Laws,  sec.  513,  and  casea 
cited  in  the  notes. 

m.  That  if  the  appellants  have  proved  them- 
selves to  be  the  true  representatives  of  Koscius- 
ko, and  can  claim  directly,  the  defendants,  as 
sureties  of  Bomford,  as  administrator  de  bonis 
non  of  Kosciusko,  are  not  liable  to  them. 

1.  Because  the  whole  of  the  original  assets 
were  converted  into  money  by  Lear  in  his  life, 
except  Bank  of  Columbia  stock;  and  because 
the  money  and  new  securities  on  hand  at  his 
death  passed  to  Bomford,  as  executor  of  Lear,, 
for  distribution,  and  Bomford's  sureties,  in  that 
capacity,  if  any,  are  answerable ;  that  Bomford 
had  no  legal  right  or  authority,  as  administra- 
tor de  bonis  non,  to  receive  such  money  and  se- 
curities ;  and  the  defendants,  as  sureties  for  him 
in  that  character,  are  liable  only  for  what  he 
could  lawfully  and  rightfully  receive  in  virtue 
of  his  office  as  such  administrator;  that  their 
bond  does  not  cover  what  is  claimed. 

2.  Admitting  Bomford  came  rightfully,  as  ad- 
ministrator de  bonis  non,  into  possession  of  the 
money  and  securities  left  by  Lear,  the  sureties 
are  not  liable  to  the  full  extent  of  the  com- 
plainant's claim;  because  Bomford  wasted  and 
converted  to  his  own  use,  prior  to  the  date  of 
the  bonds,  as  shown  by  complainant's  proof, 
$30,625.47,  part  of  said  assets,  for  which  the 
sureties  are  not  liable,  their  bonds  being  pro- 
spective and  not  retrospective. 

3.  The  third  ground  upon  which  the  sureties 
are  not  liable  to  complainants  is,  that  there  is 
a  fatal  variance  between  the  bonds  as  charged 
in  the  bill,  and  the  bonds  as  exhibited  by  com- 
plainants, to  prove  the  charge;  and  further, 
that  said  bonds  are  void. 

•IV.  That  there  is  no  proof  in  this  [•409 
cause  that  the  appellants  are  the  next  of  kin  of 
Kosciusko. 

V.  If  the  complainants  are  the  next  of  kin. 
and  if  there  be  liability  on  the  part  of  the  sure- 
ties, there  was  no  intestacy  by  Kosciusko  as  to 
these  funds;  but  if  the  will  of  1798  be  revoked, 
or  its  trusts  cannot  be  carried  out,  then  the  will 
of  1817  disposes  of  the  whole  fund  to  Mr.  and 
Mrs.  Zavier  Zeltner,  and  intercepts  the  claim 
of  the  next  of  kin. 
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As  to  the  trust  of  the  will  of  1798,  vide  2 
Story  Eq.  sees.  1169,  1172,  1176;  Brocket's  case, 
^9  How.;  Girard's,  2  How.;  Bap.  Ass'n,  4  Wheat- 
on,  1. 

Kosciusko  did  not  intend  to  die  intestate  as 
to  any  of  his  property;  this  is  shown  by  his 
frequent  wills,  and  by  the  introductory  clause 
in  the  will  of  1817. 

The  words  of  the  will  of  1817,  in  the  intro- 
■ductory,  clause  are  "mes  biens;"  in  the  clause 
of  gift  (the  second)  ''tous  mes  effets,  ma  voi- 
ture,  et  mon  cheval  y  comprise." 

Standing  alone,  the  words  are  broad  enough 
to  pass  his  whole  estate.  "Mes  biens,"  mean- 
ing "estate,"  "what  a  man  is  worth,"  and 
**tou8  mes  effets,"  "all  or  the  whole  of  my  ef- 
fects or  property." 

The  words  "tons  mes  effets"  would  pass  the 
whole  residue;  and  the  introduction  of  the 
words,  "my  carriage  and  horse  included,"  was 
not  for  the  purpose  of  restricting  or  qualifying 
the  former  terms,  but  resulted  from  the  testa- 
tor's anxiety  that  those  articles  should  pass  un- 
der the  general  terms. 

The  expression  is  "included;"  and  the  rule 
of  ejusdem  generis  is  inapplicable.  The  daiise 
in  this  will  of  1817  comes  within  the  qualify- 
ing cases  upon  that  rule,  of  Fleming  v.  Bur- 
rows, 1  Russ.  C.  C.  277;  Kendal  v.  Kendal,  4 
Russ.  C.  C.  360  (2  Wm's  Ex'rs,  1019) ;  Arnold 
V.  Arnold,  2  Mylne  &  Keen,  365  (2  Wm's 
Ex'rs,  1019) ;  Parker  v.  Merchant,  1  Younge  & 
Collier  C.  C.  290;    Rop.  on  Leg.  210,  211. 

Mr.  and  Mrs.  Zavier  Zeltner  are  not  made 
parties  in  this  bill. 

VI.  If  there  was  intestacy,  then  it  is  not 
proved  where  the  domicil  of  Kosciusko  was  at 
the  time  of  his  death;  nor  is  the  law  or  rule  of 
representation  or  succession  shown;  these  must 
be  stated  in  the  bill,  and  proved  as  stated. 

The  bill  states  that  Kosciusko  was  a  native 
of  Poland,  and  died  at  Soleure,  in  Switzerland, 
intestate,  and  possessed  of  a  large  personal  es- 
tate in  the  United  States. 

It  is  alleged  that  France  was  the  domicil  of 
the  intestate  at  the  time  of  his  death,  and  that 
by  the  law  of  France,  then  in  force,  the  sue- 
cession  to  the  whole  of  the  said  estate  was  cast 
upon  the  descendents  of  his  sisters,  represent- 
ing the  parents  living  at  time. 
410*]     *The  defendants  contend— 

1.  That  there  is  no  evidence  to  prove  the 
domicil,  as  alleged.  Mere  residence,  is  not  in 
itself  proof  of  a  change  of  domicil;  it  must  be 
animo  manendi.  Story's  Confl.  of  Laws,  sec 
39;  1  Cur.  £.  R.  856;  2  Id.  897;  7  Clark  &  Fin. 
876. 

2.  That  the  law  of  the  assumed  domicil  is 
not  set  forth  in  the  bill. 

3.  That  there  is  no  evidence  in  the  case,  to 
prove  the  law  of  France,  providing  for  the  suc- 
oession  of  an  intestate's  personal  estate. 

To  prove  this  law,  as  alleged,  the  complain- 
ants offered  in  evidence  a  printed  volume  of  the 
Code  Napoleon.  To  the  admissibility  of  which, 
for  such  purpose,  the  defendants  objected;  and 
they  rely  on  1  Greenleaf,  sees.  487,  488;  3 
Wend.  173;  6  Id.  375,  384,  and  389. 

The  defendants  also  contend,  that  if  the 
printed  volume  of  the  code  be  received  as  ad- 
missible, the  law  as  contained  in  the  Code  does 
•not  entitle  the  complainants  to  the  succession 
of  said  estate,  as  claimed  by  them.  They  re- 
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fer  to  the  Code,  book  1,  sec.  11;  book  3,  sec. 
726. 
Vn.  That  proper  parties  are  not  made. 

1.  Lear's  sureties,  as  administrator  of  Kos* 
ciusko,  ought  to  have  been  made  parties. 

2.  So  ought  Romford's  sureties  as  execuvor  ol 
Lear. 

3.  So  ought  Romford's  original  sureties,  as 
administrator  de  bonis  non  of  Kosciuske. 

4.  And  so  ought  Mr.  and  Mrs.  Zavier  Zelt- 
ner, the  residuary  legatees  in  the  will  of  1817. 

There  is  no  averment  in  the  bill,  of  the  in- 
solvency of  any  of  the  omitted  sureties  to  ex- 
cuse the  omission. 

The 'averment  goes  no  farther  than  that  the 
orinnal  sureties  of  Bomford,  as  administrator 
de  bonis  non  are  dead,  and  the  bond  is  open  to 
the  plea  of  limitations.  Story's  Eq.  PI.  sec, 
169,  and  note  5;  Madox  v.  Jackson,  3  Atk. 
406;  Cockbum  y.  Thompson,  16  Ves.  321,  over- 
ruling Stanley  v.  Cook,  Moseley,  383,  etc. 

Vin.  That  the  remedy  against  the  sureties 
was  at  law  on  the  bond,  and  not  in  equity. 

The  sureties  severally  filed  demurrers,  gen- 
eral and  special,  to  the  complainants'  bill;  in 
support  of  which,  they  contend  that  the  com- 
plainants have  a  free  and  unobstructed  remedy 
at  law  against  them  on  their  bonds,  and  have, 
therefore,  no  right  to  bring  them  before  the 
court  as  parties  in  this  cause. 

In  the  case  of  Richardson  v.  Jones,  3  Gill  A 
J.  163,  it  was  held  that  a  court  of  chancery 
had  no  jurisdiction  (on  petition  by  a  trustee 
acting  under  a  decree  of  th&  Chancellor  to  sell 
land),  *to  order  the  purchaser  and  his  [*411 
sureties,  who  had  given  a  bond  for  the  pur- 
chase money,  to  bring  the  same  into  court,  to 
be  paid  to  the  trustee.  The  court  say,  the  con- 
tract on  this  bond  is  a  purely  legal  one,  and 
can  be  enforced  by  an  action  at  law  and  trial 
before  a  jury. 

In  the  case  of  Roteler  &  Belt  v.  Brookes,  7 
Gill.  &  J.  143,  on  petition  to  the  Chancellor  to 
compel  the  sureties  in  a  trustee's  bond  (he  be- 
ing dead  and  insolvent)  to  bring  the  proceeds 
of  a  sale  made  by  the  trustee,  into  court,  the 
court  held  that  the  obligation  of  the  sureties  on 
their  IxHid  was  purely  legal,  and  could  be  en- 
forced in  a  court  of  law  only. 

In  Brooke  v.  Boteler  et  al.  12  Gill.  &  J.  307, 
it  was  held  that  a  bill  in  chancery  might  be 
maintained  against  sureties  in  a  bond,  when 
there  could  be  no  remedy  at  law.  In  the  par- 
ticular case,  the  trustee  being  dead,  insolvent, 
and  there  being  no  administration  on  his  estate, 
there  could  be  no  order  by  the  court  for  the 
payment  of  the  complainants'  claim.  At  pa^e 
317,  the  court  say,  '*No  person  could  maintam 
a  suit  at  law  in  such  case,  until  payment  was 
awarded  by  order  of  the  court  under  whose  de- 
cree the  land  was  sold,  and  demanded  of  the 
trustee." 

The  cases  in  4  Mumford,  289;  2  Edw.  Ch. 
67;  9  Porters,  697;  were  determined  on  the 
ground  that  a  preliminary  judgment  and  exe- 
cution against  the  administrator,  was  necessary 
to  establish  a  devastavit,  before  suit  couid  be 
maintained  against  sureties  in  an  administra- 
tion bond;  and  the  court  say  that  a  complain- 
ant would  be  without  remedy,  if  not  allowed  to 
sue  in  chancery. 

It  was  said  this  would  not  be  allowed  in  an 
ordinary   case,  where   the   administrator   was 
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alive,  and  within  the  reach  of  the  common  law 
courts,  and  a  judgment  could  be  obtained 
against  him.  Bolton  ▼.  Powell,  8  Eng.  L.  & 
E.  165. 

But  by  the  Act  of  Assembly  of  Maryland, 
1798,  ch.  101,  sub.  ch.  8,  sec.  15,  and  sub.  ch. 
11,  sec.  1,  distribution  is  to  be  made  when  the 
debts  are  paid.  A  distributee  may  sue  at  law 
on  the  administration  bond,  against  the  sure 
ties,  after  the  lapse  of  thirteen  months,  without 
having  first  obtained  judgment  and  issued  exe- 
cution against  the  administrator.  7  Gill.  &  J 
476. 

More  than  thirteen  months  had  elapsed  be- 
tween the  filing  of  the  new  bonds  and  the  filing 
of  the  bill.  A  right  of  action  at  law  had  ac- 
crued on  the  bonds  before  the  filing  of  the  bill. 

Again:  the  complainants  do  not  in  their  bill 
aver  that  there  was  a  surplus  in  the  hands  of 
Bomford,  as  administrator  de  bonis  non,  after 
the  pa3rment  of  debts,  to  which  they,  as  dis- 
tributees of  the  estate  of  Kosciusko,  under  the 
French  law,  are  entitled.  Which  omission,  the 
defendants  say,  is  bad  on  demurrer.  Stevens 
y.  Frost,  2  Younge  &  Coll.  297. 

412*]  'Mr.  Justice  Wayne  delivered  the  opin- 
ion of  the  court : 

The  purpose  of  this  suit  is  to  recover  for  the 
descendents  of  the  sisters  of  General  Kosciusko, 
the  funds  which  he  owned  in  the  United  States 
at  the  time  of  his  death. 

Several  points  are  suggested  by  the  plead- 
ings. 

We  will  consider  such  of  them  as  we  think 
necessary,  after  having  stated  the  origin  of  the 
fund  in  controversy,  and  the  management  of 
it,  from  the  time  that  Kosciusko  placed  it  un- 
der the  care  of  Mr.  Jefferson  until  the  death  of 
Colonel  Bomford,  the  administrator  de  bonis 
non,  in  eighteen  hundred  and  forty-eight. 

General  Kosciusko  came  to  the  United  States 
early  in  our  Revolutionary  War,  to  join 
our  army.  He  did  so  at  first  as  a  volunteer. 
In  October,  1776,  he  received  from  Congress 
the  commission  of  Colonel  of  Engineers.  He 
served  with  great  distinction  until  the  close  of 
the  war,  and  then  retired  from  the  army  after 
our  independence  had  been  acknowledged,  with 
the  rank  of  Brigadier-General.  He  stood  prom- 
inently with  those  ereat  men  of  our  own  coun- 
try, with  whom  he  had  given  seven  years  of  his 
life  to  secure  its  freedom  and  nationality.  He 
returned  to  Poland,  poorer  than  when  he  came 
to  us,  and  was,  in  fact,  our  creditor  for  a  part 
of  his  military  pay. 

His  subsequent  career  in  Europe  is  a  part 
of  its  history.  All  that  we  can  say  of  it  in  con- 
nection of  this  case,  is,  that  he  returned  to  the 
United  States  after  he  was  released  from  the 
prisons  of  Catherine,  by  her  son  and  successor, 
the  ^mperor  Paul.  Whilst  he  was  absent  from 
the  United  States,  a  military  certificate  for 
$12,280.54  had  been  issued,  as  due  to  him  for 
services  during  the  war.  Not  having  been,  for 
several  years,  in  a  situation  to  claim  or  to  re- 
ceive it,  until  his  return  to  the  United  States,  in 
1798,  Congress  passed  an  Act  in  1799  (6  Stat, 
at  Large,  32),  directing  the  Secretary  of  the 
Treasury  to  pay  to  him  the  amount  of  the  cer- 
tificate, with  interest  from  the  first  day  of  Jan- 
uary, one  thousand  seven  hundred  and  ninety - 
three,  to  the  thirty-first  of  December,  one 
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fhousand  seven  hundred  and  ninety-seven.  It 
was  not  a  gratuity,  but  a  simple  act  of  justice, 
^aduated  then  by  the  inability  of  our  country 
to  do  more.  It  yet  remains  for  us  to  give  some 
national  testimonial  of  his  virtues,  and  of  hi* 
services  in  the  war  of  our  independence.  Sev- 
^n  years  of  peril  and  suffering,  of  wise  fore- 
cast in  counsels  of  war,  and  of  dauntless  brav- 
( ry  in  the  field,  may  claim  from  our  people- 
•4:rate/ul  recollections,  and  the  expression  of  them 
in  the  best  way  that  they  can  be  commemorated 
by  art.  The  cadets  at  West  Point,  unaided  by 
the  Government,  have  reared  to  his  memory  a 
monument  there,  and  it  is  the  only  memorial 
of  him  upon  the  face  of  our  land. 

*That  military  certificate,  with  a  part  [*41S 
of  the  interest  upon  it,  was  the  basis  of  the 
fund  now  in  controversy. 

It  was  paid  to  Kosciusko,  was  invested  in 
American  stocks  in  his  ovm  name,  and  placed 
under  the  care  and  direction  of  Mr.  Jefferson. 

In  a  letter  from  Mr.  Jefferson,  in  answer  to 
one  from  H.  E.  M.  De  Politica,  the  Russian 
Minister  at  Washington,  on  the  27th  of  May, 
1819,  written  by  the  latter,  at  the  instance  of 
the  Viceroy  of  Poland,  to  make  inquiries  about 
the  fund,  Mr.  Jefferson  says:  ''A  little  be- 
fore the  departure  of  the  General  from  America, 
in  1798,  he  wrote  a  will,  all  with  his  own 
hand,  in  which  he  directed  that  the  property 
he  should  possess  here,  at  the  time  of  his 
death,  should  be  laid  out  in  the  purchase  of 
young  negroes,  who  were  to  be  educated  and 
emancipated— of  this  will  he  named  me  exec- 
cutor,  and  deposited  it  in  my  hands.  The  inter- 
est of  his  money  was  to  be  regularly  remitted 
to  him  in  Europe.  My  situation  in  the  inte- 
rior of  the  country,  rendered  it  impossible  for 
me  to  act  personally  in  the  remittances  of  his 
funds,  and  Mr.  John  Barnes,  of  Georgetown, 
was  engaged,  under  a  power  of  attorney,  to  do 
that  on  commission;  which  duty  he  regularly 
and  faithfully  performed,  until  we  heard  of 
the  death  of  the  General.  We  had,  in  the  mean- 
time, by  seasonably  withdrawing  a  part  of  his 
funds  from  the  bank  in  which  he  had  deposit- 
ed them  and  lending  them  to  the  government 
during  the  late  war  (with  England),  augmented 
them  to  $17,159.63,  to  wit.:  $12,499.63,  in  the 
funds  of  the  United  States,  and  $4,600  in  the 
Bank  of  Columbia,  at  Georgetown.  I  delayed 
for  some  time  the  regular  probate  of  the  will, 
expecting  to  hear  from  Europe,  whether  he 
had  left  any  will  there,  which  might  affect  his 
property  here.  I  thought  that  prudence  and 
safety  required  this,  although  the  last  letter  he 
wrote  me  before  his  death,  dated  September 
15th,  1817,  assured  me  of  the  contrary,  in  these 
words:  'Nous  avancons  tons  en  age,  c'est  pour 
celay  mon  cher  et  re-spectable  ami,  que  je  vous 

{)rie  de  vouloir  bien  (et  comme  vous  avez  tout 
e  pouvoir,)  arranger  qu'  apres  la  mort  de  no- 
tre  digne  ami,  Mr.  Barnes,  quelqu'un  d'aussi 
probe  que  lui  prenne  sa  place,  pour  que  je 
regoive  les  interests  ponctuellement  de  mon 
fonds;  duquel,  apr^s  ma  mort,  vous  saves,  la 
destination  invariable,  quant  ft  present  faites 
pour  le  mieux  comme  vous  pensez.' 

"Translation. 

"  'We  all  grow  old,  and  for  that  reason,  my 
dear  and  respectable  friend,  I  ask  vou,  as  vou 
have  full  power  to  do,  to  arrange  it  in  sudi  a 
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manner  that,  after  the  death  of  our  worthy 
friend,  Mr.  Barnes,  some  one  as  honest  as 
414*]  himself,  may  take  his  place,  *so  that  I 
may  receive  interest  of  my  money  punctually; 
of  which  money,  after  my  death,  you  know 
the  fixed  destination.  As  for  the  present,  do 
what  you  think  best.* 

"After  h's  death  a  claim  was  presented  to 
me,  on  behalf  of  Kosciusko  Armstrong,  son  of 
General  Armstrong,  of  $3,704,  given  in  Kosci- 
usko's lifteime,  payable  out  of  this  fuT]d;  and 
subsequently,  came  a  claim  to  the  whole,  from 
Mr.  Zeltner,  under  a  will  made  there.  I  pro- 
ceeded, on  the  advice  of  the  Attorney -General 
of  the  United  States,  to  prove  the  will,  in  the 
State  Court  of  the  District  in  which  I  reside, 
but  declined  the  executorship.  When  the  Gen- 
eral named  me  his  executor,  1  was  young  enough 
to  undertake  the  duty,  although,  from  its  na- 
ture, it  was  likely  to  be  of  long  continuance; 
but,  the  lapse  of  twenty  years  or  more,  had 
rendered  it  imprudent  for  me  to  engage  in 
what  I  could  not  live  to  carry  into  effect. 
Find'ng,  now,  by  your  letter  of  May  27th, 
that  a  relation  of  the  General's  also  claims  the 
property;  that  it  is  likely  to  become  litigious, 
and  age  and  incompetence  to  busii^ess  admon- 
ishing me  to  withdraw  myself  from  entangle- 
ments of  that  kind,  I  have  determined  to  de- 
liver the  will,  and  the  whole  subject,  over  to 
such  court  of  the  United  States  as  the  Attor- 
ney-General of  the  United  States  shall  advise 
(probably  it  will  be  that  of  the  District  of  Co- 
lumbia), to  place  the  case  in  his  hands,  and  to 
petition  that  court  to  relieve  me  from  it,  and  to 
appoint  an  administrator,  with  the  will  an- 
nexed. Such  an  administrator  will  probably 
call  upon  the  different  claimants  to  interplead, 
and  let  the  court  decide  what  shall  be  done 
with  the  property.  This  I  shall  do,  sir,  with  as 
little  delay  as  the  necessary  consultations  will 
admit;  and  when  the  administrator  is  appoint- 
ed, I  shall  deliver  to  him  the  original  certificates 
which  are  in  my  possession.  The  accumulating 
interests  and  dividends  remain,  untouched,  in 
the  Treasury  of  the  United  States,  and  Bank 
of  Columbia.'' 

The  facts  of  this  letter  are  referred  to  and 
admitted,  in  the  answer  of  the  defendants,  but 
we  preferred  to  give  them  in  the  language  of 
the  writer. 

Mr.  Jefferson  carried  out  his  intentions,  and 
letters  of  administration  were  granted  to  the 
late  Benjamin  F.  Lear.  He  received,  in  differ- 
eht  kinds  of  stock,  and  in  dividends,  which 
had  accrued  since  the  death  of  Kosciusko, 
$25,931,431/2;  $4,100.6214  of  which  were  applied 
by  him  for  the  payment  of  United  States  six 
per  cents,  which  had  been  purchased  on  ac- 
count of  the  estate,  by  the  direction  of  the 
Orphans'  Court,  when  it  had  control  of  the 
fund.  It  is  not  necessary,  for  the  purposes  of 
this  suit,  to  inquire  into  the  correctness  of  Mr. 
Lear's  accounts  of  his  administration.  There 
Is  nothing  on  the  record  making  them 
415*]  «doubtful.  He  died  in  1832,  and  it 
appears,  from  the  books  and  papers  from  which 
the  final  account  of  his  administration  was 
mjide,  that  the  funds  in  his  hands  had  been  in- 
creased to  $31,785.27.  Colonel  Bomford,  his 
•ncoessor,  charged  himself  with  that  sum. 

The  accounts  of  both,  however,  must  be 
looked  into,  for  another  purpose.  And  that  is, 
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to  determine,  from  the  changes  made  by  Lear 
in  the  funds,  and  in  his  mode  of  managing 
them,  in  what  official  relation  to  Lear  Bom- 
ford  received  them,  and  why  it  is,  though  he 
did  so  as  the  executor  of  Lear,  that  the  defend- 
ants in  this  suit,  by  becoming  his  bondsmen, 
under  the  Act  of  the  20th  February,  1846,  have  • 
made  themselves  liable  for  the  devastavit  of 
their  principal.  And  here  we  will  consider  that 
point  of  the  case. 

It  appears,  from  the  accounts  of  Lear,  that  he 
thought  he  was  authorized,  as  administrator,  to 
change  the  funds  of  the  estate  into  other  funds, 
and  to  lend  them  upon  private  securities,  with- 
out the  permission  of  the  Orphans'  Court.  Most, 
if  not  all  of  them,  in  whatever  way  invested  by 
him,  were  in  his  own  name,  at  the  time  of  his 
death.  Bomford  took  them,  as  his  executor, 
and  settled  an  account  with  the  Orphans'  Court, 
in  which  he  charged  himself,  as  executor  of 
Lear,  with  all  the  stocks,  bonds,  mortgages, 
and  other  securities  for  the  payment  of  money, 
and  the  money  of  the  estate,  which  Lear  had, 
as  administrator,  at  the  time  of  his  death.  In 
fact,  the  funds,  excepting  the  stock  of  the 
Bank  of  Columbia,  were  converted  into  money, 
in  Lear's  hands,  and  Bomford  took  them,  as 
his  executor,  with  the  obligation,  as  such,  to 
account  for  the  same  to  whomsoever  might  be 
entitled  to  Kosciusko's  estate.  This  being  so, 
the  question  arises,  whether  or  not  his  sureties, 
as  executor  of  Lear,  were  not  liable  for  any 
waste  of  the  estate  by  him,  instead  of  his  sure 
ties,  as  the  administrator  of  Kosciusko,  upon 
the  ground  that  the  latter  were  onl^  liable,  by 
their  bonds,  for  so  much  as  he  received  as  ad- 
ministrator, and  not  for  what  he  had  possessed 
himself  of,  as  the  executor  of  Lear. 

Bomford,  it  must  be  remembered,  was  the 
executor  of  Lear,  and  became,  also,  by  ap- 
pointment of  the  Orphans'  Court,  the  adminis- 
trator de  bonis  non  cum  testamento  of  Kos- 
ciusko, under  the  laws  of  Maryland,  as  they 
were  of  force  in  that  part  of  the  District  of 
Columbia  which  had  been  a  part  of  Maryland,, 
when  Congress  took  jurisdiction  over  the  same. 
His  bonds,  in  both  relations  to  the  two  estates 
of  Lear  and  Kosciusko,  were  given  under  that 
law;  and  the  obligations  of  himself  and  hjs 
sureties  are  determined  by  what  has  been  the 
judicial  interpretation  and  administration  of  it 
m  Maryland,  uncontrolled  by  any  decisions  of 
other  courts  elsewhere. 

•We  understand,  by  the  laws  of  [•410 
Maryland,  as  they  stood  when  Congress  as- 
sumed jurisdiction  over  the  District  of  Colum- 
bia, that  the  property  of  a  deceased  person  was 
considered  to  be  administered,  whenever  it  was 
sold,  or  converted  into  money,  by  the  adminis- 
trator or  executor,  or  in  any  respect  changed 
from  the  condition  in  which  the  deceased  left 
it.  It  did  not  go  to  the  administrator  de  bonis 
non,  unless,  on  the  death  of  the  executor  or  ad- 
ministrator, it  remained  in  specie,  or  was  the 
same  then  that  it  was  when  it  came  to  his 
hands.  When  the  assets  have  been  changed, 
it  is  said,  in  Maryland,  that  the  property  haB 
been  administered.  In  that  sense,  all  the  funds 
received  by  Lear,  and  changed  by  him  into 
other  securities,  were  administered  by  him.  If 
this  suit,  theuj  had  been  brought  against  the 
first  sureties  of  Bomford,  in  his  original  bond 
as  administrator  de  bonis  non  of  Kosciusko, 
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they  would  not  have  been  answerable.  For 
any  waste  of  the  estate  of  Kosciusko,  the  rem- 
edy would  have  been  against  him  and  his  sure- 
ties, as  executor  of  Lear,  and  if  the  assets  had 
been  wasted  by  Lear,  Lear's  securities  would 
have  been  answerable.  Nor  would  the  circum- 
stance that  Bomford  charged  himself  with  these 
assets,  as  administrator  de  bonis  non,  make  any 
difference.  His  sureties  could  be  made  liable 
-only  for  the  assets  which  legally  came  to  his 
hands;  that  is,  for  what  remained  in  specie, 
unadministered.  Nor  could  he  make  thera  lia- 
ble for  more,  by  charging  himself,  in  his  ac- 
count as  administrator,  with  any  property 
which  had  been  changed  by  his  predecessor,  or 
administered,  as  it  is  said  to  be,  in  Maryland, 
when  such  a  change  is  made,  by  an  administra- 
tor or  executor. 

Such  being  the  law  as  to  the  responsibility  of 
Lear  and  his  sureties,  and  of  Bomford  and  his 
original  sureties,  it  was  urged  in  the  court  be- 
low, as  we  see  from  the  decision  of  the  learned 
judge  who  gave  that  court's  opinion,  and  here 
also  in  argument  by  the  counsel  of  the  defend- 
ants, that  it  applied  equally  to  Bomford's  sec- 
ond and  third  sets  of  sureties,  who  became  so 
under  the  Act  of  Congress  of  the  20th  Febru- 
ary, 1846.  9  Stat,  at  Large,  4.  So  the  court 
below  decided,  but  we  think  it  did  so  errone- 
ously. The  error  consists  in  this:  that  the 
bonds  of  these  defendants  were  treated  as  if 
they  were  the  same  as  the  original  bonds  given 
by  the  first  sureties  of  Bomford  under  the 
^iaryland  law,  and  that  the  relations  of  Bom- 
ford to  the  estate  of  Kosciusko  were  precisely 
such  as  they  were  when  he  came  into  the  posses- 
sion of  the  Kosciusko  funds,  as  the  executor  of 
Lear.  The  argument  was  this:  that  as  Bom- 
ford had,  from  the  character  of  the  assets  at 
the  death  of  Lear,  a  valid  right  to  them,  as 
Lear's  executor,  and  was  bound  by  law  to  ad- 
minister them  as  Lear  was,  that  he  would 
not  have  any  legal  right  in  them  as  admin- 
istrator de  bonis  non,  to  bind  these  defendants 
417*]  as  *hi8  sureties  for  any  of  his  defaults; 
particularly  as  it  appears  from  his  accounts, 
including  the  last  of  them,  that  he  charges 
himself  with  a  balance  of  $43,504.40,  in  nis 
ninth  account;  the  items  of  which  related  to 
transactions  which  had  taken  place  before  the 
date  of  either  of  the  bonds  of  the  defendants. 

Now,  upon  such  a  state  of  facts,  it  must  be 
admitted  that  Bomford  himself  was  bound  for 
the  amount  stated  by  him  to  be  due,  in  an  ac- 
count of  assets  of  the  estate  of  Kosciusko,  and 
that  his  original  sureties  were  not  under  the 
liiaryland  law,  for  those  assets  which  had  been 
administered  by  Lear. 

For  what  purpose,  then,  it  may  be  asked,  did 
the  Orphans'  Court  call  upon  Bomford,  after 
he  had  rendered  his  eighth  account,  to  give 
other  sureties,  under  the  penalty,  if  he  did  not 
do  so,  that  he  would  be  displaced  as  adminis- 
trator, and  that  another  administrator  would  be 
appointed  in  his  stead,  unless  it  was  to  secure 
that  amount  for  which  he  had  become  person- 
ally liable,  though  it  had  been  originally  re- 
ceived by  him  as  executor,  but  for  which  there 
were  no  sureties  in  fact,  when  the  defendants 
became  so?  They  became  his  sureties  under 
the  3d  section  of  the  Act  of  1846.  0  Stat, 
at  Large,  4.  That  section  provides,  that,  when- 
ever the  Orphans'  Court  shall  be  satisfied  that 
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the  security  which  has  been  taken,  or  which 
may  hereafter  be  taken  from  an  executor 
or  administrator,  is  insufficient,  by  reason  of 
the  removal  or  insolvency  of  any  pf  the  sure- 
ties, or  because  the  penalty  of  the  bond  is  too 
small,  or  from  any  cause  whatever,  that  the 
court  may  call  upon  the  administrator  or  execu- 
tor to  give  additional  security,  and  if  there 
shall  be  a  failure  to  comply  with  such  order, 
the  court  is  empowered  to  appoint  another  ad- 
ministrator in  the  stead  of  the  first,  and  to  re- 
quire, from  him  removed,  to  hand  over  to  his 
successor  the  unadministered  assets,  and  to  en- 
force compliance  with  such  an  order  by  fine 
and  attachment  or  any  other  legal  process. 
The  Act,  and  the  proceedings  of  the  Orphans' 
Court  under  it,  towards  the  administrator,  Col- 
onel Bomford,  cover  exactly  such  a  case  as 
this.  The  object  of  the  law  and  the  purpose 
of  the  court,  was  to  get  from  the  administrator 
additional  and  adequate  security,  for  the  funds 
wh'ch'he  had  stated  in  his  sworn  account  to  be 
still  unadministered  in  his  hands,  without  any 
regard  to  the  fact  which  could  not  then  have 
been  known  to  the  court,  whether  they  had 
been  misused  or  not  by  him;  but  which,  from 
his  rendered  account,  it  might  properly  have 
been  inferred  had  not  been.  The  Act  permits 
the  court,  in  the  cases  mentioned  in  the  3d  sec- 
tion, not  only  to  take  security  for  assets  which 
might  in  future  come  to  the  hands  of  the  ad- 
ministrator, but  for  such  as  he  had  already  re- 
ceived and  returned  to  the  court  as  in  his  hands, 
or  of  which  he  ought  to  made  have  a  return, 
and  which  may  not  have  been  •properly  [*418 
administered.  If  that  be  not  the  proper  inter- 
pretation of  the  Act,  it  would  be  nugatory  and 
idle.  Instead  of  the  power  of  the  court  being 
enlarged  by  it,  it  would  be  just  as  powerless  to 
act  in  the  cases  mentioned  in  the  3d  section,  as 
it  had  been  under  the  lai^v  of  Maryland.  The 
bonds  of  the  defendants  were  manifestly  given 
with  reference  to  the  accounts  which  had  been 
filed  in  the  Orphans'  Court  by  Colonel  Bomford. 
They  must  have  so  understood  it ;  for  in  one  of 
them  the  action  of  the  Orphans'  Court,  under 
the  law  of  1846,  is  recited,  and  the  record 
shows  that  the  sureties  in  the  other  took  from 
their  principal  a  counter  security,  to  indemnify 
them  on  account  of  his  failure  to  discharge  all 
of  his  duties  as  administrator.  The  bonds  of 
the  defendants  are  distinguishable  from  th< 
original  bonds  which  the  administrator  gave, 
the  latter  having  been  given  before  any  inven- 
tory  was  returned,  or  accounts  stated  in  the 
comt,  and  when  no  particular  sum  was  due 
from  the  administrator;  and  the  bonds  of  these 
defendants  were  given  for  a  sum  certain,  re- 
turned to  the  court  by  the  administrator,  due 
by  him  in  that  character. 

All  of  us  concur  in  thinking  that  the  bonds 
of  the  defendants  were  properly  taken  under 
the  Act  of  1846.  That  the  Orphans'  Court 
called  for  them  to  secure  the  amount  with 
which  the  administrator  then  stood  charged, 
and  such  as  he  might  afterwards  get.  They 
were  accepted  and  approved  by  the  court  for 
that  purpose,  and  the  sureties  gave  them  with 
a  full  knowledge  of  the  state  of  the  account 
which  the  administrator  had  filed.  All  of  us 
think,  also,  that  they  are  answerable  for  his 
waste,  unless  something  else  in  the  case  can  re- 
lieve them. 
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The  first  objection  is,  that  Kosciusko  did  not 
die  intestate  as  to  his  personal  property  in  the 
United  States,  and  that  the  same  passed,  by 
the  second  article  of  the  will  of  1817,  to  M.  and 
Madame  Zavier  Zeltner,  of  Soleure,  in  Switzer- 
land. 

2.  That  there  is  no  proof  in  the  case  that 
Kosciusko  was  domiciled  at  his  death  in  France, 
and  if  he  was,  that  the  complainants  have 
failed  to  prove  what  the  law  of  France  was  at 
that  date,  for  the  distribution  of  the  personal 
estate  of  one  who  dies  domiciled  there. 

3.  It  is  also  said,  that  it  is  not  proved  that 
those  persons  named  in  the  bill  as  being  en- 
titled to  the  fund  sued  for,  have  such  a  rela- 
tionship to  Kosciusko  as  entitled  them  to  re- 
ceive it. 

We  will  consider  these  objections  in  their 
order. 

Kosciusko  made  four  wills.  One  of  them  in 
the  United  States,  in  1798,  which,  after  his 
death,  Mr.  Jefferson  proved  in  the  Court  of 
Albemarle,  in  Virginia.  His  second  will  was 
made  in  Paris,  in  1806,  in  which  he  charged 
the  fund  mentioned  in  the  first  will  with  a 
legacy  to  Kosciusko  Armstrong.  His  third  and 
fourth  wills  were  made  at  Soleure,  in  Switzer- 
419*]  land;  the  third  *on  the  4th  of  June, 
1816,  and  the  fourth  on  the  10th  October,  1817. 
It  is  not  denied  that  he  made  the  first,  second 
and  fourth  wills,  but  the  defendants  attack  the 
third  on  account,  as  they  suppose,  that  the 
probate  of  it  had  been  taken  in  the  Orphans' 
Court  in  Washington,  without  due  proof  of 
its  execution;  and  they  rely  upon  the  fourth 
will  to  show  that  it  contains  a- residuary  article 
in  favor  of  Monsieur  and  Madame  Zeltner,  after 
the  payment  of  specific  legacies. 

We  think  that  all  of  the  wills  have  been 
proved  according  to  the  rules  of  evidence,  and 
that  the  authenticated  exemplification  of  that 
of  1816,  from  the  registry  or  it  in  France,  re- 
corded in  the  Orphans'  Court  for  the  District 
of  Columbia,  is  all  that  can  be  required.  With 
these  wills  in  view,  we  have  the  means  to  de- 
cide the  effect  of  them  on  the  property  in  con- 
troversy. 

The  olographic  will  of  1816,  contains  a  re- 
voking clause.  It  is  in  these  terms:  "Je  re- 
▼oque  tons  les  testaments  et  oodiciles  que  j'ai 
pu  faire  avant  le  present  auquel  seul  je  m'ar- 
rdte  comme  contenant  mes  dernierds  volantes." 
Translated  in  the  record:  *1l  revoke  all  the 
wills  and  codicils  which  I  may  have  made  pre- 
Tious  to  the  present,  to  which  alone  I  confine 
myself,  as  containing  my  last  wishes." 

The  right  to  revoke  a  will  exists  now  in 
every  nation,  though  the  exercise  of^it  is  dif- 
ferently regulated.  It  may  be  done  by  an  ex- 
press revocation,  or  by  certain  acts,  which  of 
themselves  infer,  or  from  which  the  law  infers, 
a  revocation.  '* Ambulator ia  est  voluatas  de 
functi  usque  ad  vits  supremum  excitum.''  Nor 
can  one  bind  himself  in  a  testament  not  to  make 
another.  ''Nemo  potest  in  testamento  suo 
cavere,  ne  legis  in  suo  testamento  locum  ha- 
beant;  quia  nee  tempore,  aut  conditione  finiri 
obligatio  haeridis  legatorum  nomine  potest.'' 
Dig.  lib.  34,  tit.  4,  1.  4;  Dig.  lib.  30,  tit.  1, 
1.  55.  In  England,  the  manner  of  revocation 
is  prescribed  by  the  6th  and  22d  sections  of  the 
Statute  of  Frauds.  In  Spain  and  in  Holland, 
a  will  may  be  revoked  by  an  act  confined  to 
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the  revocation  of  that  testament,  without  mak- 
ing any  other  dbposition;  or  by  making  an- 
other testament  which  expressly  revokes  the 
former,  if  either  manner  as  it  may  be  used,  is 
executed  with  the  forms  and  solemnities  which 
the  law  required  to  give  validity  to  the  first 
will.  By  the  customs  of  laris  and  Normandy, 
revocations  could  be  made  by  a  simple  declara- 
tion before  two  notaries,  <t  before  one  notary 
and  two  witnesses,  without  its  being  done  in 
any  prescribed  form.  And  by  the  same  cus- 
toms, a  declaration  in  the  handwriting  of  a  tes- 
tator, and  signed  by  himself,  revoked  his  testa- 
ment, and  the  effect  of  it  was  to  make  him  in- 
testate. Law,  25,  tit.  1,  p.  6:  Voet.  lib.  28:  tit. 
3,  n.  1 ;  Matth.  de  Success,  disp.  8,  n.  18.  But» 
we  learn  from  Touillier  and  from  the  Code  Civil, 
that  these  customs  *were  abolished,  and  [*420 
that  in  France,  wills  may  be  revoked  in  whole 
or  in  part,  by  a  subsequent  will,  or  by  an  act 
before  notaries,  containing  a  declaration  of 
such  intention.  Touillier,  hv.  3,  tit.  2;  Don.  et 
Test.  ch.  5,  n.  619;  Pothier  des  Don.  Test.  ch.  6, 
sec.  2,  sec.  1 ;  Art.  Code  Civil,  969,  1035-1038. 

The  will  of  1816  was  made  at  Soleure,  while 
Kosciusko  was  sojourning  there,  after  he  had 
left  Vienna,  in  1815,  whither  he  had  gone 
from  Paris,  at  the  instance  of  the  Emperor  Al- 
exander, that  he  might  be  advised  with  con- 
cerning the  affairs  of  Poland.  It  is  an  olo- 
graphic will,  wholly  written  in  the  handwrit- 
ing of  >the  testator,  according  to  the  970th  ar- 
ticle of  the  Code  Civil.  It  gives  specific  lega- 
cies to  persons  residing  in  France,  charged 
upon  funds  owned  by  the  testator  in  France, 
and  his  executor  was  a  notary  at  Morcu,  in 
the  department  of  Seine  and  Marne,  which  is 
the  opening  of  the  will,  the  testator  says,  in 
the  department  of  his  residence,  at  Berville. 

Within  the  month  of  Kosciusko's  death,  the 
will  was  taken  to  Paris,  and  recorded  there, 
pursuant  to  law.  The  executor  having  re- 
ceived authority  from  the  proper  tribunal  to 
act  as  such,  paid,  according  to  the  will,  the  leg- 
acies given  by  it.  See  arts.  Code  Civil,  999, 
1000.  The  wills,  then,  of  1798  and  of  1806, 
were  revoked  by  the  will  of  1816,  and  as  the 
testator  did  not  make  in  it  any  disposition  of 
his  American  funds,  he  died  intestate  as  to 
them,  unless  the  second  article  in  the  will  of 
1817  has  the  effect  of  a  residuary  bequest  to 
the  persons  named  in  it. 

It  is,  ''I  bequeath  all  of  my  ^ects  (effets) 
my  carriage  and  my  horse  included,  to  Mad- 
ame and  to  Mr.  Zavier  Zeltner,  above  named.*' 
It  will  be  seen,  by  the  first  clause  in  the  will, 
that  they  are  the  father  and  mother  of  Emilie 
Zeltner,  to  whom  he  bequeathed  about  fifty 
thousand  francs  of  France,  charged  upon  funds 
in  England,  in  the  hands  of  Thompson,  Bon- 
ard  &  Co. 

We  shall  be  aided,  in  the  construction  of  the 
second  article  of  the  will  of  1817,  by  keeping 
in  mind  what  were  the  relations  between  him- 
self and  the  Zeltner  family,  as  they  are  dis- 
closed by  his  wills  of  1816,  and  1817.  He 
makes  them,  in  both  wills,  his  legatees,  ex- 
cept a  legacy  to  General  Baszkoyski;  two 
small  legacies  to  his  executors;  two  thousand 
francs  to  the  poor,  and  one  thousand  for  his 
own  burial.  His  chosen  friends  were  without 
fortune.  He  says  so  in  that  memorable  letter 
which  he  wrote  to  the  Emperor  Alexander, 
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after  the  allies  had  entered  Paris,  in  1814; 
from  which  it  may  be  seen,  when  his  country 
was  nearest  his  heart,  that  his  friend  was  there 
too.  Fletcher's  Poland;  Harp.  Fam.  lib.  301; 
Ozinski,  4,  p.  176.  To  the  two  daughters  of 
that  friend,  Andrew  Lewis  Zeltner,  with  whom 
he  had  lived  for  fift'een  years,  he  ^ves  all  of  his 
421*]  funds  in  •France,  amounting  to  ninety - 
five  thousand  francs,  excepting  a  legacy  to  his 
executor.  The  daughter  of  Zavier  Zeltner, 
with  whom  he  was  staying  when  the  wills  of 
1816  and  1817  were  made,  and  where  he  died, 
he  bequeaths  fifty  thousand  francs;  and  it  is 
to  him  and  to  his  wife,  that  he  says  "I  bequeath 
all  my  effects,  mv  carriage  and  horse  included.'' 
From  its  place  m  the  will  of  1817,  and  from 
the  connection  of  the  words  "all  my  effects, 
with  my  carriage  and  horse  included,"  it  would 
be  a  very  strained  construction,  to  make  the 
words,  all  of  my  effects,  comprehend  his  per- 
sonal estate  in  the  United  States,  it  being  nei- 
ther alluded  to  in  any  way  in  this  will,  nor  in 
that  of  1816.  Except  in  so  far  as  it  might, 
under  the  will  of  1816,  have  been  applied  to 
the  payments  of  the  legacies  g^ven  in  that  will, 
upon  the  failure  of  the  funds  upon  which  they 
werp  first  cbareed.  Effects,  in  French,  or  the 
word  "effets,"  has  the  same  meaning  in  ccmunon 
panance  and  in  law,  that  it  has  in  English. 
Its  meaning  properly  in  either,  when  used  in- 
definitely in  wills,  but  in  connection  with  some- 
thing particular  and  certain,  is  limited  by  its 
association  to  other  things  of  a  like  kind.  It 
is  from  the  subject  matter  of  its  use,  that  in- 
tention of  something  else  is  to  be  implied; 
and  that  of  course  may  be  larger  or  less.  In 
some  instances  in  wills,  the  word  has  carried 
the  whole  personal  estate.  When  in  connec- 
tion with  words  of  themselves  of  larger  mean- 
ing, or  of  fixed  legal  import,  as  they  were 
in  the  case  of  Bosley  v.  Bosley,  decided  at  this 
term  of  the  court,  such  a  clause  in  a  will  is  re- 
siduary. 6  Madd.  Ch.  72;  6  Madd.  Ch.  119; 
Cowper,  299;  15  Vesey,  607. 

Such  being  the  rule,  it  is  our  opinion  that 
the  second  article  in  the  will  of  1817  is  not  re- 
siduary, and  that  it  has  no  relation  to  the  funds 
in  controversy. 

It  follows,  then,  that  as  the  wills  of  1708  and 
of  1806  were  revoked  by  the  will  of  1816,  and 
as  no  disposition  was  made  in  it,  or  in  the  will 
of  1817,  of  the  funds  in  controversy,  that  Gen- 
eral Kosciusko  died  intestate  as  to  them,  and 
that  they  may  be  distributed  to  his  relations 
who  may  be  entitled  to  inherit  from  him,  ac- 
cording to  the  law  of  his  domicil  at  the  time  of 
his  death. 

We  now  proceed  to  the  question  of  domicil. 

In  the  will  of  1806,  he  describes  himself  as 
''an  officer  of  the  United  States  of  America,  in 
their  Revolutionary  War  against  Britain,  and  a 
native  of  Lithuania,  in  Poland,  at  present  re- 
siding in  Paris."  In  the  will  of  1816,  made  at 
Soleure,  his  language  is:  "I,  the  undersigned 
Thaddeiis  Kosciusko,  residing  in  Berville,  in 
the  township  Qenevraye,  of  the  department 
of  Seine  and  Marne  (being  now),  or^at  present 
at  Soleure,  in  Switzerland."  In  the  will  of  1817, 
nothing  is  said  of  his  residence.  The  record 
shows  that  he  went  from  the  United  States  to 
422*]  •  France  in  1798;  that  he  was  there  in 
1806,  when  he  said  he  resided  at  Paris.  There 
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is  no  proof  that  he  was  not  continuously  in 
France  until  1815,  when  he  went  to  Vienna. 
We  know,  too,  historically,  that  he  left  it  in 
Jime  of  that  year  for  Soleure,  when  he  found 
out  that  it  had  been  determined  in  the  (Jongresa 
of  Vienna  to  erect  the  Duchy  of  Warsaw  into 
a  kingdom,  without  including  in  it  his  native 
province  of  Lithuania. 

We  do  not,  however,  permit  the  historical 
facts  just  alluded  to,  or  any  other  of  a  like  kind, 
to  have  any  weight  in  forming  our  conclusion 
concerning  Ills  domicil  at  the  time  of  his  death. 
The  facts  in  the  record  are  sufficient  for  that 
purpose. 

In  the  first  place,  his  declarations  that  his 
residence  was  in  France,  in  the  way  they  were 
made  in  his  wills,  with  an  interval  of  ten  yeara 
between  them,  would,  upon  the  authority  of 
adjudged  cases,  be  sufficient  to  establish,  prima 
facie,  his  domicil  in  France.  Such  declarations 
have  alwavs  been  received  in  evidence,  when 
made  previous  to  the  event  which  gave  riee  to 
the  suit.  They  have  been  received  in  the 
courts  of  France,  in  the  courts  of  England 
and  in  those  of  our  own  country.  In  two  ques- 
tions of  domicil  in  France,  such  dedarations 
in  a  power  of  attorney,  and  in  other  instru- 
ments, were  received  as  evidence.  Denisart, 
tit.  Domicil,  sec  1.  In  the  English  courts  there 
are  many  cases  in  which  like  declarations  have 
been  offered  and  received.  6  Term  R.  512,  and 
the  observations  of  Mr.  Evans,  axon  et  un.  2 
Poth.  Obi.  App.  No.  16,  sec.  11;  Rawson  v. 
Haigh,  2  Bing.  99;  9  Moore,  217;  S.  C.  W.  & 
M.  353;  Lord  Tenterden,  1  Bing.  N.  C;  5  C. 
&  P.  575;  1  Taylor,  376.  In  the  United  States, 
the  case  of  Gorham  v.  Canton,  5  Greenleaf,  266, 
is  to  the  same  effect;  and  in  Massachusetts,  in 
the  cases  of  Thorndike  v.  Boston,  1  Metcalf,  and 
Kilbum  V.  Bennett,  3  Metcalf,  199,  it  was  ruled 
that  in  a  case  where  the  question  of  domicil 
was  raised,  the  declarations  and  letters  of  a 
party  whose  domicil  was  disputed,  were  admis- 
sible in  evidence,  especially  if  made  previous 
to  the  event  which  gave  rise  to  the  suit.  We 
find,  also,  in  8  Pickering,  476,  that  the  will  of 
a  grandfather  in  1774,  in  which  he  was  de- 
scribed as  being  of  0.,  and  another  will,  in 
which  he  is  described  as  resident  in  O.,  were 
admissible  evidence  to  prove  that  the  grand- 
father had  obtained  a  settlement  at  O. 

Kosciusko's  domicil  of  origin  was  Lithuania, 
in  Poland.  The  presumption  of  law  is  that  it 
was  retained,  unless  the  change  is  proved,  and 
the  burden  of  proving  it  is  upon  him  who  al- 
leges the  changes.  Somerville  v.  Somerville,  5 
Vesey,  787 ;  Voet,  Pand.  tit.  1,  6,  N.  99. 

But  wljat  amount  of  proof  is  necessary  to 
change  a  domicil  of  origin  into  a  prima  facie 
domicil  of  choice?  It  is  residence  elsewhere, 
*or  where  a  person  lives  out  of  the  [*42S 
domicil  of  origin.  That  repels  the  presumption 
of  its  continuance,  and  casts  upon  him  who 
denies  the  domicil  of  choice,  the  burden  of  dis- 
proving it.  Where  a  person  lives,  is  taken 
prima  facie  to  be  his  domicil,  until  other  facts 
establish  the  contrary.  Story's  Com.  44,  6 
Rule;  Bruce  v.  Brnce,  2  Bos.  &  P.  228,  note 
239;  3  Ves.  198,  291;  Hagg.  Consist.  374,  437. 
It  is  difficult  to  lay  down  any  rule  under 
which  every  instance  of  residence  could  be 
brought,    which    may    make     a    domicil     of 

Howard   14. 


1852 


Ennis  et  al.  v.  Smith  et  al. 


423 


choice.  But  there  must  he  to  constitute  it  actual 
residence  in  the  place,  with  the  intention  that 
it  is  to  he  a  principal  and  permanent  residence. 
That  intention  may  be  inferred  from  the  cir- 
cumstances or  condition  in  which  a  person  may 
be  as  to  the  domicil  of  his  origin,  or  from  the 
seat  of  his  fortune,  his  family  and  pursuits  of 
life.  Pothier,  Introd.  Gen.  aux.  Gout.  p.  4;  D' 
Argentic,  Court,  art.  449;  Touillier,  lih.  1,  tit. 
3,  n.  371;  1  Burge,  Com.  Confl.  Laws,  42,  43. 
A  removal  which  does  not  contemplate  an  ab- 
sence from  the  former  domicil  for  an  indefinite 
and  uncertain  time  is  npt  a  change  of  it.  But 
when  there  is  a  removal,  unless  it  can  be  shown 
or  inferred  from  circumstances  that  it  was 
for  some  particular  purpose,  expected  to  be 
only  of  a  temporary  nature,  or  in  the  exercise 
of  some  particular  profession,  office  or  calling, 
it  does  change  the  domicil.  The  result  is,  that 
Uie  place  of  residence  is  prima  facie  the  domicil, 
unless  there  be  some  motive  for  that  residence 
not  inconsistent  with  a  clearly  established  in- 
tention to  retain  a  permanent  residence  in  an- 
other place.  The  facts  in  the  case,  place  the 
residence  of  Kosciusko  in  France,  imder  the 
principle  just  stated. 

It  is  averred  in  the  bill  that  France  was  his 
residence.  The  defendants  deny  it,  admitting, 
however,  that,  from  the  time  he  left  the  United 
States,  he  was  a  sojourner  in  France  and  Swit- 
zerland until  he  died.  But  they  aver  that  he 
did  not  remove  to  France  at  any  time  of  his 
life  with  the  intention  to  make  it  his  permanent 
residence.  And  they  further  charge  that  he 
never  did  abandon  the  hope  that  circumstances 
would  favor  his  return  to  Poland,  when  its 
political  condition  would  permit  him  to  resume 
his  rights  and  duties  as  a  citizen  of  it.  Such 
an  averment  implies  that  he  had  voluntarily 
left  Poland  for  France,  without  having  been 
forced  to  do  so,  and  that  his  return  depended 
upon  political  contingencies,  which  might  never 
happen,  and  which  we  know  did  not  occur. 
It  places  upon  the  defendants  the  burden  of 
proving  the  intention,  the  complainants  hav- 
ing shown,  and  the  defendants  having  admitted, 
that  he  had  prima  facie  a  domicil  in  France. 
They  have  not  done  so.  There  is  nothing  in 
the  record  disproving  the  averment  of  his  domi- 
cil in  France,  and  we  must,  from  his  own  declar- 
424*]  ations  and  other  *proofs  in  the  record, 
receive  it  as  a  fact  that  hfe  was  domiciled  there 
at  the  time  of  his  death. 

The  error  of  the  argument  and  of  the  aver- 
ment against  Kosciusko's  domicil  in  France 
is  this ;  that  they  considered  him  a  forced  exile 
from  Poland,  and  that  he  had  only  made  France 
his  asylum  during  banishment. 

In  such  a  case,  it  is  true,  a  person  cannot  be 
prestmied  to  have  abandoned  all  hope  of  return 
to  his  country,  whatever  length  of  time  may 
have  passed  since  he  was  driven  from  it.  But 
Kosciusko  is  not  placed  in  that  predicament  by 
any  proof  in  the  case.  Nor  could  such  proof 
haTe  been  made;  for  it  is  well  known,  when 
he  was  liberated  by  the  Emperor  Paul,  that  it 
was  done  without  restraint  or  inhibition  of  any 
kind.  He  was  offered  high  military  command 
and  presents  of  princely  amount,  which  he  de- 
clined to  accept.  He  came  to  the  United  States, 
and  afterwards  wents  voluntarily  to  France, 
where  be  lived  for  fifteen  years.  He  could 
have  returned  to  Poland  at  any  time,  if  he 
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had  chosen  to  do  so.  Not  having  done  so, 
the  conclusion  ought  to  be  that  he  abandoned 
his  residence  there  for  a  residence  in  France, 
which  cannot  be  affected,  as  to  its  permanency, 
by  any  event  which  might  have  happened  to 
induce  him  to  change  it  again  to  the  domicil 
of  his  origin.  This  is  coincident  with  the 
fact  that  he  had  been  made  a  French  citizen  by 
a  decree  of  the  National  Assembly  of  France,  in 
Au^st,  1792.  Knowing  that  such  a  naturali- 
zation would  not  have  the  effect  of  investing 
him  with  the  privileges  of  a  native-born  citizen, 
if  he  did  not  become  domiciled  in  France, 
unless  his  residence  there  was  expressly  dis- 
pensed with  in  the  letters  of  naturalization,  he 
went  to  France  to  get  a  civil  status  which  he 
could  not  conscientiously  enjoy  in  Poland  whilst 
it  continued  to  be  under  a  foreign  dominion. 
Pothier,  Tr.  des  Personnes,  etc.  P.  1,  tit.  2,  sec. 
3;  Denesart,  tit.  Aubaine. 

These  general  principles  of  jurisprudence  in 
respect  to  domicil,  by  which  Kosciusko's  has 
been  determined,  are  such  as  the  courts  of 
France  would  have  ruled  in  this  case. 

Kosciusko's  intestacy  as  to  the  funds  in  con- 
troversy, and  his  domicil  having  been  deter- 
mined, we  will  now  state  the  law  as  to  the  right 
of  succession  in  such  cases. 

For  several  himdred  years  upon  the  conti- 
nent, and  in  England,  from  reported  cases,  for 
a  hundred  years,  the  rule  has  been,  that  per- 
sonal property,  in  cases  of  intestacy,  is  to  be 
distributed  by  the  law  of  the  domicil  of  the  in- 
testate at  the  time  of  his  death.  It  has  been 
universal  for  so  long  a  time  that  it  may  now 
be  said  to  be  a  part  of  the  jus  gentium.  Lord 
Thurlow  speaks  of  it  as  sucli  in  the  House  of 
Lords  in  the  case  of  Bruce  v.  Bruce.  Erskine, 
in  his  Institutes  of  the  Law  of  Scotland,  B.  3, 
tit.  9,  sec.  4,  644,  *says,  this  rule  is  [*425 
foimded  on  the  laws  of  nations,  he  says,  '*When 
a  Scotsman  dies  abroad  sine  animo  remanendi, 
the  legal  succession  of  his  movable  estate  in 
Scotland  must  descend  to  his  next  of  kin  ac- 
cording to  the  law  of  Scotland;  and  where  a 
foreigner  dies  in  this  country  sine  animo  reman- 
endi, the  movables  which  he  brought  with  him 
hither  ought  to  be  regulated,  not  by  the  law  of 
the  country  in  which  they  locally  were,  but  that 
of  the  proprietors  patria,  or  domicil  whence  he 
came,  and  whither  he  intends  again  to  return. 
This  rule  is  foimded  in  the  law  of  nations,  and 
the  reason  of  it  is  the  same  in  both  cases,  that 
since  all  succession  ab  intestatio  is  grounded 
upon  the  presumed  will  of  the  deceased,  his  es- 
tate ought  to  descend  to  him  whom  the  law  of 
his  own  country  calls  to  the  succession,  as  the 
person  whom  it  presumes  to  be  most  favored 
by  the  deceased." 

The  law  of  Scotland  had  been  different  in 
this  particular,  but  it  was  brought  into  har- 
mony with  the  law  of  the  rest  of  Europe  by 
the  decision  of  the  House  of  Lords,  in  Bruce 
V.  Bruce,  6  Brown's  Par.  Cases,  560,  666;  2  Bos. 
&  P.  226,  230,  231;  Lord  Stair's  Institutes,  B. 
3,  tit.  8,  sec.  5 ;  Hogg  &.  Lashley ,  House  of  Lords, 
June  25th,  1788;  Robertson  on  Personal  Success, 
131;  Omman  v.  Bingham,  House  of  Lords. 
March  18,  1776;  Colville  &  Landor  v.  Brown  & 
Brown,  Diet.  Success,  Ap.  p.  1,  4;  W.  &  S.  28. 

The  earliest  case  reported  in  the  English 
books,  is  that  of  Pipon  v.  Pipon,  Am.  6,  27. 
Lord  Hardwicke  recognized  in  it  the  rule  that 
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the  personal  estate,  in  cases  of  intestacy,  fol- 
lowed the  person,  and  becomes  distributable 
according  to  the  law  or  custom  of  the  place 
where  the  intestate  lived.  Among  other  rea- 
sons given  by  him  is,  that  a  contrary  rule  would 
be  extremely  mischievous,  and  would  affect  our 
commerce.  No  foreigner  could  deal  in  our  funds 
but  at  the  peril  of  his  effects  |^oing  according 
to  our  laws,  and  not  those  of  his  own  country. 
He  re-affirmed  the  same  in  a  few  years  after- 
wards in  Thome  v.  Watkins,  2  Ves.  35.  Lord 
Kenyon  did  the  same  when  he  was  Master  of 
the  Rolls  in  1787,  in  Killpatrick  v.  Killpatrick, 
which  will  be  found  cited  in  Robertson  on  Per- 
sonal Succession,  116.  In  1790,  the  House  of 
Lords  acted  upon  the  rule,  in  Bruce  v.  Bruce, 
and  two  years  afterwards,  in  Hogg  v.  Lashley. 
Many  ciises  followed  in  the  English  courts,  and 
the  only  question  since  has  been,  what  was  the 
domicil  of  the  intestate  at  the  time  of  his 
death  ?  In  the  United  States  the  rule  has  been 
fully  recognized.  14  Martin,  N.  S.  La.  99;  3 
Paige,  182;   2  Gill.  &  Johns.  193,  224,  228. 

The  rule  prevails,  also,  in  the  ascertainment 
of  the  person  who  is  entitled  to  take  as  heir  or 
distributee.  It  decides  whether  primogeniture 
gives  a  right  of  preference,  or  an  exclusive  right 
426*]  *to  take  the  succession;  whether  a  per- 
son is  legitimate  or  not  to  take  the  succession; 
whether  the  person  shall  take  per  stirpes  or 
per  capita,  and  the  nature  and  extent  of  the 
right  of  representation.  Story's  Conflict  of 
3Laws. 

But  it  is  objected,  before  the  rule  can  be  ap- 
plied in  this  suit  against  the  defendants,  that 
the  complainants  must  prove  what  the  law  of 
France  is  for  the  distribution  of  the  fund.  It 
is  said  that  has  not  been  done. 

For  this  purpose,  the  Code  Civil  of  France 
was  offered  in  evidence,  but  it  was  objected  to. 
It  is  true,  that  the  existence  of  a  foreign  law, 
written  or  unwritten,  cannot  be  judicially  no- 
ticed, unless  it  be  proved  as  a  fact,  by  appro- 
priate  evidence. 

The  written  foreign  law  may  be  proved,  by 
a  copy  of  the  law  properly  authenticated.  The 
unwritten  must  be  by  the  parol  testimony  of 
experts.  As  to  the  manner  of  authenticating 
the  law,  there  is  no  general  rule,  except  this: 
that  no  proof  shall  be  received,  *'which  pre- 
supposes better  testimony  behind,  and  attain- 
able by  the  party."  They  may  be  verified  by 
an  oath,  or,  by  an  exemplification  of  a  copy, 
under  the  great  seal  of  a  state,  or,  by  a  copy, 
proved  to  bs  a  true  copy  by  a  witness  who  has 
examined  and  compared  it  with  the  original, 
or  bv  a  certificate  of  an  officer,  properly  au- 
thorized, by  law,  to  give  the  copy;  which  certi- 
ficate must  be  duly  proved.  But  such  modes  of 
proof  as  have  been  mentioned,  are  not  to  be  con- 
sidered exclusive  of  others,  especially  of  codes 
of  laws  and  accepted  histories  of  the  law  of  a 
country.  In  Picton's  case.  Lord  Ellenborough 
said:  "The  best  writers  furnish  us  with  their 
statements  of  the  law,  and  that  would  certain- 
ly be  good  evidence  upon  the  same  principle 
as  that  which  renders  histories  admissible. 
There  is  a  case,"  continued  Lord  Ellenborough, 
''in  which  the  History  of  the  Turkish  Empire, 
by  Cantemir,  was  received  by  the  House  of 
Lords,  after  some  discussion.  I  will,  therefore, 
receive  any  book  that  purports  to  be  a  history 
484 


of  the  common  law  of  Spain.**    B.  K.  P.  248, 
249;    30  How.  St.  Tr.  492;    2  PhU.  Ev.  123;    1 
Salk.  281;  Morris  v.  Harmer,  7  Pet.  654;  3  Gary, 
178;  11  Clark  &  Fin.;  Russell's  Peerage  Cases, 
3  Wend.   173.     Lord  Tenterden,   in  Lacon  ▼. 
Heggins,  Stark.  178,  admitted  a  copy  of  the 
Code  Civil  of  France,  produced  by  the  French 
Consul,  who  stated  that  it  was  an  authentic 
copy  of  the  law  of  France,  upon  which   he 
acted  in  his  office,  and  that  it  was  printed  at 
the  office  for  printing  the  laws  of  France,  and 
would  be  acted  upon  in  the  French  courts.    In 
the  Russell  Peerage  case.  Lord  Campbell  said: 
'The  most  authentic  form  of  getting  at  for- 
eign law,  is  to  have  the  book  which  lays  down 
the  law.     Thus,  we  have  had  the  Code  Na- 
poleon in  our  courts.    It  is  better  than  to  ex- 
amine *a  witness,  whose  memory  may  [•42T 
be  defective,  and  who  may  have  a  bias  in- 
fluencing his  mind  upon  the  law."     The  Su- 
preme Court  of  New  York  has  held,  that  an 
unofficial    copy    of   the    Commercial    Code   of 
France,   could   not   be   proved  by   the   French 
Consul  residing  at  New  York,  though  he  stated 
it  to  be  conformable  to  the  official  publications; 
and  that  it  was  an  exact  copy  of  the  laws  fur- 
nished by  the  French  government  to  its  Consul 
at  New  York.     Had  it  been  an  official  copy, 
and  sworn  to  be  such,  by  the  Consul,  it  would 
have  been  received  in  evidence,  as  the   Irish 
Statutes  were,  in  Jones  v.  Maffet,  6  Serg.  & 
Rawle,  623,  where  they  were  sworn  to  by  an 
Irish  barrister,  and  that  he  received  them  from 
the  Kingf's  printer,  in  Ireland.     In  Church  v. 
Hubbart    2  Cranch,  this  court  said,  that  the 
edicts  of  Portugal,  offered  in  evidence,  would 
have  been  admissible,  if  the  copies  of  them 
had  been   sworn   to   be   true   copies,   by   the 
American  Consul  at  Lisbon,  insteaid  of  his  hav- 
ing given  his  consular  certificate,  that   they 
were  true  copies,  because  it  was  not  one  of  the 
fimctions  of  a  consul  to  authenticate  foreign 
laws  in  that  way. 

The  court  say:  "The  paper  offered  to  the 
court  is  certified  to  be  a  copy  compared  with 
the  original.  It  is  impossible  to  suppose  that 
this  copy  might  not  have  been  authenticated  by 
the  oath  of  the  Consul,  as  well  as  by  his  certifi- 
cate." It  will  be  seen,  that  what  the  court 
required,  was  a  verification  of  the  original, 
upon  oath,  and  that  then  the  edicts  would  have 
been  admissible  in  evidence.  They  were  munic- 
ipal edicts,  too,  it  should  be  remembered,  and 
not  one  of  those  marine  ordinances  of  a  foreign 
nation,  on  a  subject  of  common  concern  to  all 
nations,  which  may,  according  to  the  manner 
of  its  promulgation,  be  read  as  law,  without 
other  proof.     Talbot  v.  Seeman,  1  Cranch,   1. 

The  rule  of  this  court  has  always  been,  since 
those  cases  were  decided,  "that  the  laws  of  a 
foreign  country,  designed  only  for  the  direction 
of  its  own  affairs,  are  not  to  be  noticed  by  other 
coutries,  imless  proved  as  facts;  and,  that  the 
sanction  of  an  oath  is  required  for  their  estab- 
lishment, unless  they  can  be  verified  by  some 
other  such  high  authority  that  the  law  respect- 
ed, not  less  than  the  oath  of  an  individual." 

The  question  in  this  case  is,  has  the  Code 
Civil,  wliich  was  offered  in  evidence,  a  verifi- 
cation equivalent  to  the  oath  of  an  individual? 

Opinions  and  cases  may  be  found  in  conflict 
with  the  cases  cited,  but,  from  a  perusal  of 
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many  of  them,  we  find  that  they  have  been 
formed  and  decided  without  a  careful  discrim- 
ination  between  what  should  be  the  proof  of 
foreign  written  and  unwritten  law;  and  when 
written  laws,  either  singly  or  in  statute  books, 
428*]  or  in  •codes,  have  been  offered  in  evi- 
dence, without  a  sufficient  authentication  tliat 
they  were  official  publications,  by  the  govern- 
ment which  had  legislated  them;  or  when  writ- 
ten laws  have  been  offered,  properly  proved  to 
be  official,  but  which  were  equivocal  in  their 
terms,  and  in  the  judicial  administration  of 
which  there  have  been,  or  may  be,  various  in- 
terpretations, making  it  necessary  to  call  in  ex- 
perts, as  in  cases  of  an  unwritten  law,  to  state 
now  the  law  offered  in  evidence  is  administered 
in  the  courts  of  the  country  of  which  it  is  said 
to  be  the  law.  In  England,  until  recently,  it 
was  not  doubted  that  a  foreign  written  law  was 
admissible  in  evidence,  when  properly  authen- 
ticated. But,  in  the  Sussex  Peerage  case,  1844, 
in  11  Clark  &  Finnelly,  115,  several  of  the 
judges  gave  their  opinions  upon  the  subject. 
Lord  Brougham,  in  that  case,  differed  from 
Lord  Campbell,  and  said  that  the  Code  Napo- 
leon ought  not  to  be  received  in  an  English 
court,  and  that  before  it  could  be  received  from 
the  book,  that  an  expert,  ac<^uainted  with  the 
text  and  the  interpretation  of  it,  must  be  called. 
And  so  it  was  ruled,  afterwards,  by  Erie,  Jus- 
tice, in  1846,  in  Cocks  v.  Purdy,  2  C.  &  K. 
269,  in  which  fragments  of  a  code  were  offered 
as  evidence.  But  his  Lordship's  opinion,  and 
the  case  of  Gark  v. ,  Purdy,  must  be  taken, 
subject  to  the  facts  upon  wMch  the  point  arose. 
In  the  first,  it  was,  whether  Doctor  Wiseman, 
who  had  been  called  as  a  witness,  could  refer, 
whilst  giving  his  evidence  of  the  law  of  Rome 
on  the  subject  of  marriage,  to  a  book,  whilst  it 
was  lying  by  him.  In  the  other  case,  fragments 
of  laws  were  offered.  This  point  had  been 
settled  by  Lord  Stowell,  in  Dalrymple  v.  Dal- 
rymple,  2  Hagg.  54.  Lord  Brougham  again 
expressed  the  same  opinion,  in  his  sketch  of 
Lord  Stowell  in  the  second  series  of  the  States- 
men of  the  Time  of  George  in.  76.  But  Lord 
Langdale,  who  also  sat  with  the  other  judg^es, 
in  the  Sussex  Peerage  case,  gave  the  rule,  with 
its  qualifications,  in  the  case  of  The  Earl  of 
Nelson  v.  Lord  Bridport,  8  Beav.  527.  After 
stating  the  rule,  ooincidently  with  the  opinion 
of  Lord  Brougham,  he  says:  ''Such  I  conceive 
to  be  the  general  rule,  but  the  case  to  which  it 
ia  applicable  admits  of  great  variety.  Though 
a  knowledge  of  foreign  laws  is  not  to  be  im- 
puted to  the  judge,  you  may  impute  to  him 
such  a  knowledge  of  the  general  art  of  reason- 
ing, as  will  enable  him,  with  the  assistance  of 
the  bar,  to  discover  where  falacies  are  prob- 
ably concealed,  and  in  what  cases  he  ought  to 
require  testimony  more  or  less  strict.  If  the 
utmost  strictness  was  required,  in  every  case, 
justice  might  often  stand  still;  and  I  am  not 
disposed  to  say  that  there  may  not  be  cases,  in 
which  the  judge  may  not,  without  impropriety, 
taJce  upon  himself  to  construe  the  words  of  a 
foreign  law,  and  determine  their  application  to 
the  ease  in  question;  especially,  if  there  should 
429*]  *be  a  variance  or  want  of  clearness  in 
the  testimony .** 

Notwithstanding  the  differences  in  the  cases 
eitcd,  we  think  tlutt  the  true  rule  in  respect  to 
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the  admissibility  of  foreign  law  in  evidence,  may 
be  gathered  from  them.  In  our  view  it  is  this, 
that  a  foreign  written  law  may  be  received, 
when  it  is  found  in  a  statute  book,  with  proof 
that  the  book  has  been  officially  published  by 
the  government  which  made  the  law.  Such  is 
the  foundation  of  Lord  Tenterden's  ruling,  in 
Lacen  v.  Higgens,  3  Starkie,  178.  The  case  in 
5  Sergeant  &  Rawle,  523,  has  the  same  basis. 
Though  there  are  other  reasons  for  the  admis- 
sion of  the  laws  of  the  States  into  the  courts  of 
the  United  States  as  evidence,  when  they  are 
officiallv  published,  yet  they  are  only  received 
when  the  genuineness  of  the  publication  is  ap- 
parent. This  court  has  so  ruled  in  Hind  v. 
Vattier,  5  Pet.  398,  and  in  Owings  v.  Hull,  9 
Pet.  607-625.  It  is  true  that  we  are  called 
upon,  as  judges,  to  administer  the  laws  of  the 
States  in  the  courts  of  the  United  States,  and 
that  the  States  of  the  Union  are  not  politically 
foreign  to  each  other,  but  there  is  no  connec- 
tion between  them  in  legislation,  and  we  only 
take  notice  of  their  laws  judicially,  when  they 
are  found  in  the  official  statute  books  of  the 
state. 

With  these  views,  it  remains  for  us  to  show 
that  the  Code  Civil,  offered  in  evidence  in  this 
case  by  the  complainants,  to  prove  their  right 
to  the  succession  of  the  intestate  estate  of  Gen- 
eral Kosciusko,  is  authenticated  in  such  a  way 
that  it  may  be  received  by  the  court  for  the 
purpose  for  which  it  was  offered.  It  was  sent 
to  the  Supreme  Court,  in  the  course  of  our  na- 
tionally exchanges  of  laws  with  France.  It  is 
one  of  the  volumes  of  the  Bulletin  des  Lois  & 
Paris  L'imprimerie  royals  with  this  indorse- 
ment, 'Xes  Garde  des  Sceaux  de  France  21  la 
Court  Supreme  Des  Etats  Unis."  Congress  has 
acknowledged  it  by  the  act,  and  the  appropria- 
tion which  was  g^ven  to  the  Supreme  Court 
to  reciprocate  the  donation.  We  transmitted  to 
the  Minister  of  Justice  official  copies  of  all  the 
laws,  resolutions  and  treaties  of  the  United 
States,  and  a  complete  series  of  the  decisions 
of  this  court.  We  do  not  doubt,  whenever  the 
question  shall  occur  in  the  courts  of  France, 
that  the  volumes  which  were  sent  by  us  will  be 
considered  sufficiently  authenticated  to  be  used 
as  evidence.  The  gift  and  the  reciprocation  of 
it,  are  the  fruits  of  the  liberal  age  in  which  we 
live.  We  hope  for  a  continuance  of  such  ex- 
changes between  France  and  the  United  States, 
and  for  a  like  intercoiu*se  with  all  nations. 
Business  men,  jurists,  and  statesmen  will  readily 
appreciate  its  advantages.  It  will  save  much 
time  and  expense  when  questions  occur  in  the 
courts  of  different  nations,  involving  the  rights 
of  •foreigners  if  the  written  laws  of  ev-  [*480 
ery  nation  were  verified  in  all  of  them,  by  cer- 
tified official  publications  to  the  governments 
of  each.  In  the  now  rapid  transit  of  persona 
and  property,  out  of  the  sovereignties  to  which 
they  belong,  into  the  different  parts  of  tho 
world,  such  a  verification  would  often  speed  and 
save  the  rights  of  emigrants,  sojourners  and 
merchants. 

We  think  that  the  Code  Civil,  certified  to  tho 
court  as  it  is,  is  sufficiently  authenticated  to 
make  it  evidence  in  this  suit,  and  that  it  would 
be  so  in  any  other  case  in  which  it  may  be  of- 
fered. 
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We  proceed  to  state  the  law  from  it,  applic- 
able to  the  case. 

It  has  been  determined  that  the  domicil  of 
General  Kosciusko  was  in  France  at  the  time 
of  his  death,  that  he  died  intestate  as  to  his 
funds  in  the  United  States,  and  that  they  were 
to  be  distributed  according  to  the  law  of  his 
domicil. 

It  has  been  proved  that  he  survived  his  par- 
ents, died  without  issue,  and  that  these  com- 
Elainants  are  the  lineal  descendants  of  two  of 
is  sisters,  one  of  whom  died  before  her 
brother,  and  the  other  afterwards. 

The  fact  of  their  relationship,  notwithstand- 
ing the  objection  which  was  made  to  the  proof 
of  it,  is  sufficient.  The  proofs  are  decrees  of  the 
Court  of  Nobility  of  the  Government  of  Grodno, 
and  another  of  the  Court  of  Kobryn  in  the 
Russian  province  of  Lithuania.  The  originals 
are  in  the  Orphans'  Court,  and  were  filed  in  it, 
in  the  regular  course  of  judicial  proceeding. 
Both  of  them  are  authenticated  copies  of  ju- 
dicial proceedings  in  the  courts  from  which  they 
are  brought.  The  competency  of  the  jurisdic- 
tion of  those  courts,  in  the  matters  decided  in 
the  decrees,  is  proved  by  witnesses  skilled  in 
the  law  of  the  governments  of  Lithuania.  Lith- 
uania we  know  to  be  now  a  Russian  province, 
foverned  by  its  own  laws,  except  as  they  may 
e  modified  by  the  Emporer's  edicts.  It  is  di- 
vided into  three  governments,  Wilna,  Grodno 
and  Minsk,  with  a  Governor-General  over  them. 
The  decree  of  the  Assembly  of  the  Department 
of  Grodno,  is  an  exemplified  copy  of  that  made 
on  the  7th  May,  1843,  in  the  case  of  The  Heirs 
of  Kosciusko,  and  contains  the  genealogical 
chart  of  the  descendants  of  the  sisters  of  Kos- 
ciusko. 

It  is  not  a  judgment  inter  partes,  but  a  for- 
eign judgment  in  rem,  and  is  evidence  of  the 
facts  adjudicated  against  all  the  world.  The 
decree  from  the  court  of  Kobryn  is  also  proved 
to  be  a  judicial  record.  From  both  we  learn 
that  the  persons  named  in  the  bill  of  the  com- 
plainants, are  the  collateral  kinsmen  of  General 
kosciusko.  By  the  laws  of  France,  they  may 
take  his  estate  by  succession. 

We  shall  reverse  the  decision  of  the  court  be- 
low, and  direct  the  funds  in  controversy  to  be 
divided  among  them,  according  to  the  760th 
article  of  the  Code,  which  is,  that  in  case  of  the 
4S1*]  'previous  decease  of  the  father  and 
mother  of  a  person  dead  without  issue,  his 
brother  and  sister,  or  their  descendants,  are 
called  to  the  succession,  to  the  exclusion  of  an- 
cestors and  other  collaterals. 

All  of  the  objections  which  were  made  against 
the  rendition  of  a  decree  in  favor  of  the  com- 
plainants, having  been  considered  and  overruled, 
it  only  remains  for  us  to  announce  the  sum  for 
which  the  decree  shall  be  given,  and  the  propor- 
tions to  be  paid  by  the  defendants,  as  tl^e  sure- 
ties of  Bomford,  under  the  Act  of  1846. 

It  has  been  heretofore  stated  that  these  bonds 
were  given  under  that  Act,  to  secure  the  amount 
then  returned  to  the  Orphans'  Court  by  the  ad- 
ministrator, and  such  assets  as  he  might  after- 
wards receive  in  that  character.  In  his  ninth 
account,  he  charges  himself  with  a  balance  from 
the  eighth  account  of  $41,914.47,  and  after  giv- 
ing the  estate  credit  for  the  sums  subsequently 
received,  and  claiming  credits,  he  admits  that 
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there  was  due  to  the  estate  on  the  7th  of  June, 
1847,  $43,504.40,  including  the  stock  of  the 'Bank 
of  Washington,  which  was  after  his  death  trans- 
ferred to  Lewis  Johnson,  who  became  the  ad- 
ministrator of  Kosciusko,  with  the  will  annexed. 

We  shall  enter  a  decree  against  the  defend- 
ants for  the  sum  of  $37,924.40,  with  interest 
from  the  7th  June,  1847,  until  the  same  shall 
be  paid. 

The  said  decree  is  to  be  binding  upon  the 
sureties,  Carrico,  Stott,  and  George  0.  Bom- 
ford, and  upon  the  sureties,  Gideon,  Ward,  and 
Smith,  jointly  and  severally  in  the  proportion 
which  their  respective  bonds  bear  to  the  sum 
decreed,  and  the  costs  which  have  accrued  in 
this  suit.  But  in  the  event  that  the  sureties  in 
either  bond  do  not  pay  the  sum  decreed  against 
them,  or  any  part  thereof,  then  the  sureties  in 
the  other  bond  shall  be  answerable  for  and 
pay  the  same  to  the  extent  of  their  respective 
iionds. 

We  shall  also  order  a  decree  to  be  entered 
against  the  defendant,  Lewis  Johnson,  not  sub- 
jecting him  to  any  costs  from  his  having  been 
made  a  defendant  in  this  suit,  directing  him  to 
turn  over  to  the  complainants  the  stock  of  the 
Bank  of  Washington,  to  which  he  is  entitled  aa 
the  administrator  de  bonis  non  of  Kosciusko, 
and  the  dividends  which  have  accrued  thereon, 
allowing  to  him,  out  of  the  same,  the  costs  in- 
curred as  administrator,  commissions,  and  such 
reasonable  counsel  fees  as  may  have  been  paid 
by  him  for  services  in  matters  pertaining  to  this 
case,  in  the  Orphans'  Court,  and  to  this  suit, 
after  the  accoimt  shall  be  filed,  and  be  credited 
to  him  in  the  Orphans'  Court. 

*OBDEB  [*4SS 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Columbia,  holden  in  and  for  the  County  of 
Washington,  and  was  argued  by  counsel;  on 
consideration  whereof,  it  is  now  here  ordered, 
adjudged  and  decreed  by  this  court,  that  the 
decree  of  the  said  Circuit  Court  dismissing  the 
complainants'  bill  in  this  cause  be,  and  the  same 
is  hereby  reversed  and  annulled.  And  this 
court,  proceeding  to  render  such  decree  as  the 
said  Circuit  Court  ought  to  have  rendered,  doth 
order,  adjudge  and  decree,  as  follows: 

First.  That  the  legal  domicil  of  Thaddeus 
Kosciusko,  the  party  under  whom  the  complain- 
ants below  claim,  was,  at  the  period  of  hi« 
death,  in  1817,  in  France. 

Second.  That  as  to  the  property  and  fund  in 
controversy,  he,  the  said  Kosciusko,  died  in- 
testate, his  will  of  the  4th  of  June,  1816,  in  the 
proceedings  mentioned,  having  revoked  his  prior 
will  of  5th  of  May,  1798,  and  28th  of  June,  1806, 
and  without  disposing  of  said  fund,  and  the 
same  not  having  been  disposed  of  by  the  will  of 
10th  October,  1817. 

Third.  That  the  said  property  and  fund  is  to 
be  distributed  according  to  the  law  of  France, 
the  place  of  his  domicil  at  the  time  of  his 
death. 

Fourth.  That  by  the  said  law  of  said  domicil, 
at  said  period,  the  said  property  belongs  in  equal 
moieties  to  the  collateral  kindred  who  were  the 
lineal  decendants  of  the  two  sisters  in  the  case 
mentioned,  of  said  Kosciusko,  and  complain- 
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suits  in  the  bill  mentioned,  that  is  to  say,  one 
moiety  thereof  to  HippoHtus  Estho  and  Roman 
£stbo,  grandson  of  his  sister  Ann,  and  to  Louisa 
Karbut,  her  granddaughter,  a  widow,  and  in 
the  proportions  between  them  of  one  half  of 
said  moiety  to  said  Hippolitus  Estho,  and  the 
other  half  of  said  moiety  to  said  Roman  Estho 
«nd  Louisa  Narbut,  in  equal  shares — and  the 
other  moiety  thereof  to  Vlandislaus  Wankowieg, 
to  Hippolitus  Wankowieg,  Adam  Bychowiec, 
and  to  Michael  Szyrma,  also  complainants,  and 
in  the  proportions  between  them,  as  follows, 
that  is  to  say:  to  Vlandislaus  Wankowieg  and 
Hippolitus  Wankowieg,  each  of  them  one  half 
of  five  sevenths,  and  of  one  third  to  each  of  an- 
other  seventh,  and  to  Michael  Szyrma,  one 
third  of  a  seventh,  and  to  Adam  Bychowiec,  one 
seventh. 

Fifth.  That  the  defendants'  sureties  in  the 
bond  of  the  7th  May,  1846,  for  $20,000,  in  the 
proceedings  mentioned,  taken  under  the  author- 
ity  of  the  Act  of  Congress  of  the  20th  of  Feb- 
ruary, 1846,  that  is  to  say:  James  Carrico, 
Samuel  Stott,  and  George  G.  Bomford,  and  the 
433*]  other  defendants'  sureties  in  the  *other 
bond  therein  mentioned,  also  taken  under  said 
Act  of  Gongress,  and  dated,  4th  of  January, 
1847,  for  $40,000,  that  is  to  say:  Jacob  Gideon, 
Ulysses  Ward,  and  Jonathan  B.  H.  Smith,  are 
each,  and  to  the  extent  hereinafter  decreed,  re- 
sponsible to  the  complainants  for  the  amount 
also  hereinafter  decreed. 

Sixth.  It  is  further  adjuged  and  decreed, 
that  there  is  due,  and  that  the  same  be  paid,  by 
said  defendants,  to  the  complainants  above 
named,  in  the  proportions  herein  stated,  the 
sum  of  $37,924  fy\f  with  interest  on  said  sum, 
at  the  rate  of  six  per  centum,  from  the  7th  day 
of  June,  1847,  till  paid;  that  is  to  say:  that  the 
said  defendants,  James  Carrico,  Samuel  Stott, 
and  George  G.  Bomford,  are  jointly  and  sever- 
ally bound  to  pay  to  said  complainants,  of  said 
^7,924tVV>  ^be  s^^  o^  $12,64L46},  with  inter- 
est thereon  as  aforesaid,  from  the  7th  of  June, 
1847,  till  paid,  and  one  third  of  the  costs  of  this 
suit,  in  both  courts,  and  they  are  hereby  ordered 
and  decreed  to  pay  the  same.  And  that  the 
said  defendants,  Jacob  Gideon,  Ulysses  Ward, 
«nd  Jonathan  B.  H.  Smith,  are  jointly  and  sev- 
erally boimd  to  pay  to  said  complainants,  the 
balance  of  said  sum  of  $37,924^^^^  being  the 
sum  of  $25,282,931,  with  interest  from  the  7th 
of  June,  1847,  till  paid,  and  two  thirds  of  the 
said  costs;  and  they  are  hereby  ordered  and  de- 
oreed  to  pay  the  same. 

Seventh.  And  it  is  further  ordered,  adjudged 
«nd  decreed,  that  in  the  event  the  said  sureties 
in  the  first  bond,  to  wit:  James  Carrico,  Samuel 
Stott,  and  George  C.  Bomford,  do  not  pay  the 
said  $12,641,461,  with  interest,  and  one  third 
of  the  costs,  so  decreed  to  be  paid  by  them,  as 
aforesaid,  and  every  part  thereof,  that  then  the 
said  Jacob  Gideon,  Ulysses  Ward,  and  Jona- 
than B.  H.  Smith,  the  sureties  in  the  second 
l>ond,  as  aforesaid,  are  bound  to  pay  the  same, 
and  every  part  thereof,  to  the  extent  of  the 
penalties  of  their  said  bond.  And  that,  in  the 
event  that  the  said  Jacob  Gideon,  Ulysses 
Ward,  and  Jonathan  B.  H.  Smith,  the  sureties 
in  the  second  bond,  do  not  pay  the  said  $25,- 
282.93^,  with  interest  and  two  thirds  of  the 
-costs,  so  decreed  to  be  paid  by  them,  as  afore- 
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said,  and  every  part  thereof,  that  then  the  said 
James  Carrico,  Samuel  Stott,  and  George  C. 
Bomford,the  sureties  in  the  first  bond,  as  afore- 
said are  bound  to  pay  the  same,  to  the  extent 
of  the  penalty  of  their  said  bond. 

And  it  is  further  ordered,  adjudged  and  de* 
creed,  that  the  defendant,  Lewis  Johnson,  ad- 
ministrator de  bonis  non  of  Thaddeus  Koscius- 
ko, transfer  and  deliver  over  to  said  named 
complainants  the  stock  of  the  Bank  of  Wash- 
ington, belonging  to  him,  as  such  administrator, 
amounting  at  its  par  value,  to  the  sum  of  $5,- 
580,  together  with  all  the  dividends  which  have 
accrued  on  the  same,  less  the  costs  of  his  ad- 
ministration, and  reasonable  counsel  fees, 
*and  such  commissions,  as  administra-  [*484 
tor,  as  the  Orphans'  Court  may  legally  allow. 

And  it  is  further  ordered,  adjudged  and  de- 
creed, that  the  said  sums  of  money  and  stock, 
so  decreed  to  be  paid  and  transferred  by  the 
above-named  defendants,  be  paid  and  trans- 
ferred to  the  above-named  complainants,  Hip- 
politus Estho,  Roman  Estho,  Louisa  Narbut, 
Vlandislaus  Wankowieg,  Hippolitus  Wankow- 
ieg, Adam  Bychowiec,  and  Michael  Szyrma,  in 
the  proportions  stated  and  adjudged  in  the  pre- 
ceding fourth  clause  of  this  decree. 

Ei^th.  It  is  further  ordered,  adjudged  and 
decreed,  that  the  decrees  pro  confesso  against 
Roman  Estho,  Louisa  Narbut,  bom  Estho, 
Thadea  Emilie  Wilchelmine  Zeltner,  Maria 
Charlotte  Julia  Marguerette  Zeltner,  Bonnisant 
Pere,  General  Baszkoyski,  Emilie  Zeltner,  Mr. 
and  Mrs.  Edward  Zeltner,  Zavier  Amieth,  Dr. 
Sheerer,  Miss  Ursula  Zeltner,  and  Kosciusko 
Armstrong,  by  the  said  Circuit  Court  be,  and 
the  same  is  hereby  affirmed. 

And  lastly.  It  is  ordered,  adjudged  and  de- 
creed, that  this  cause  be,  and  the  same  is  here- 
by rr  'ed  to  the  said  Circuit  Court,  with 
directio..^  to  that  court  to  carry  the  aforesaid 
decree  of  this  court  into  effect. 


WILLIAM  H.   WINDER,   Plaintiff  in   Error, 

V. 

ANDREW  D.  CALDWELL. 

Writ  of  scire  facias — defendant  may  plead  t<^^ 
Contract  to  build — set-off  in  action  by  con- 
tractor— Aliens  given  by  Act  of  1833  only  to 
mechanics  and  material  men. 

Where  a  scire  facias  was  issued  to  enforce  a  lien 
upon  a  house  under  the  Lien  Law  of  the  District  of 
Columbia,  there  was  no  necessity  to  file  a  declar- 
ation. 

Where  the  contract  between  the  owner  and  the 
builder  (who  was  also  the  carpenter),  stipulated 
for  a  forfeiture  per  diem  in  case  the  carpenter 
should  delay  the  work,  the  court  below  ought  to 
have  allowed  evidence  of  such  delay  to  be  given  to 
the  jury  by  the  defendant,  under  a  notice  of  setoff, 
and  also  evidence  that  the  work  and  materials 
found  and  provided  upon  and  for  the  building, 
were  defective  in  quality  and  character,  and  far  in- 
ferior in  value  to  what  the  contract  and  specifi- 
cation called  for. 

A  master  builder,  undertaker  or  contractor,  who 
undertakes  by  contract  with  the  owner  to  erect  a 
building,  or  some  part  or  portion  thereof,  on  certain 
terms,  does  not  come  within  the  letter  or  spirit 
of  the  Act  of  Congress  passed  March  2,  1833  (4 
Stat,  at  Large  C59),  entitled  '*An  Act  to  secure  to 


Note. — Stated  sum  in  contract,  whether  penalty 
for  liquidated  damages.  See  note  to  Tayloe  v.  Sand- 
iford,  5  L.  ed.  U.  S.  884. 
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mechanics  and  others,  payment  for  labor  done  and 
materials  furnished  In  the  erection  of  buildings  in 
the  District  of  Columbia." 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  States 
for  the  District  of  Columbia,  holden  in  and  for 
the  County  of  Washington. 

It  was  an  action  of  scire  facias,  brought  by 
Caldwell  against  Winder,  upon  a  claim  filed 
under  the  Act  of  Congress  passed  March  2, 
4S5*]  *1833,  entitled  ''An  Act  to  secure  to 
mechanics  and  others,  payment  for  labor  done 
and  materials  furnished  in  the  erection  of  build- 
ings in  the  District  of  Columbia."  4  Stat,  at 
Large,  659. 

Caldwell,  in  Marcl^  1849,  filed  his  claim  in 
the  clerk's  oflSce,  consisting  of  the  gross  sum 
of  $10,500,  claimed  as  due  under  a  special 
agreement,  and  the  further  sum  of  $4,086  for 
extra  work — ^the  items  of  the  extra  work  being 
particularly  mentioned  in  the  claim. 

Upon  this  claim  the  writ  of  scire  facias  is- 
sued March  20,  1849.  No  declaration  was  filed. 
The  defendant  appeared  and  pleaded  non  as- 
sumpsit, upon  which  issue  was  joined. 

Upon  the  trial,  the  jury  found  a  vei'dict  for 
the  plaintiff  in  the  sum  of  $4,746,  with  interest 
from  9th  March,  1849. 

Upon  the  trial,  the  plaintiff  took  three  bills 
of  exceptions,  and  the  defendant,  ten.  The 
substance  of  them  all  is  stated  in  the  opinion  of 
the  court. 

It  was  argued  by  Mr.  Davidge  for  the  plain- 
tiff in  error,  and  Messrs.  Bradley  and  Lawrence 
for  the  defendant  in  error. 

The  counsel  for  the  plaintiff  in  error  made 
the*  following  points: 

I.  That,  under  the  Act  of  1833,  the  mechan- 
ics and  material  men  who  do  the  work  and  pro- 
vide the  materials  for  the  building,  are  entitled 
to  the  lien,  and  not  he  who  merely  contracts 
with  them  to  do  and  provide  such  work  and 
materials. 

1.  Because  the  law  tot  idem  verbis  confines 
the  lien  to  those  "employed  in  furnishing  ma- 
terials for,  or  in  the  erecting  or  constructing" 
the  building. 

2.  Because  the  only  debts  secured  by  the  law 
are  those  contracted  for  work  done  and  mate- 
rials furnished  for  the  building. 

3.  Because  the  2d  clause  of  the  1st  section  of 
the  Act  plainly  shows  that  a  mere  contractor  is 
not  within  its  provisions. 

4.  Because  the  contractor  not  being  within 
the  letter,  is  still  less  within  the  spirit  of  the 
law,  the  object  of  which  was  to  allow  those 
whose  property,  whether  work  or  materials, 
ha^  been  advanced  upon  the  credit  of  the  build- 
ing, to  follow  that  property  after  it  had  be- 
come part  of  the  building.  In  the  present  case, 
the  work  and  materials  advanced,  or  a  large 
portion  of  them,  were  not  the  property  of  the 
contractor. 

5.  Because  if  the  contractor  be  held  within 
the  law,  the  building  would  be  subjected  to 
double  liens  and  double  recoveries.  And,  more 
than  this,  a  sub-contractor,  not  advancing  eith- 
er work  or  materials,  might,  with  equal  justice, 
claim  the  lien,  and  the  property  would  then  be 
subjected  to  triple  liens  for  the  same  benefit. 
4S6*]  *6.  Because  the  mechanics  and  mate- 
rial men  are,  by  the  law,  expressly  authorized 
to  institute  proceedings  against  the  contractor, 
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the  basis  of  which  is,  that  they  have  found  and 
provided  the  work  and  materials  for  the  build- 
ing. 

7.  Because  the  law  contemplates  but  one  lien 
for  the  same  work  or  materials,  and  if  there  be 
two  or  more,  the  satisfaction  which  the  owner 
is  entitled  to,  under  the  last  clause  of  the  1st 
section  could  not  be  entered.  Act  of  1833, 
4  Statutes  at  Large,  p.  659;  Penn.  Lien  Laws 
of  1803,  Pamphlet  L.  591;  of  1806,  4  Smith's 
L.  300;  and  of  1836,  Pamphlet  L.  695;  Jones 
V.  Shawhan,  4  W.  &  S.  257,  264;  Hoatz  v.  Pat- 
terson, 9  W.  &  S.  537,  539;  Haley  v.  Prosser,  8 
W.  &  S.  133,  134;  Whitman  v.  Walker,  9  W.  A 
S.  183,  187;  Bolton  v.  Johns,  5  Barr's  Penn. 
145,  150. 

But,  further,  the  Act  of  1833  cannot  be  re- 
garded as  giving  a  lien  to  the  contractor  in  this 
case,  unless  it,  an  affirmative  statute,  without 
a  repealing  clause  or  negative  words,  be  held 
to  repeal  a  former  law  passed  in  pari  materia, 
and  between  which  and  the  Act  of  1833  there 
is  no  necessary  repugnancy.  The  Act  of  Mary- 
land, passed  December  19,  1791,  provided  as 
follows: 

"X.  And  for  the  encouragement  of  master 
builders  to  undertake  the  building  and  finish- 
ing houses  within  the  said  city,  by  securing  to 
them  a  just  and  effectual  remedy  for  their  ad- 
vances and  earnings,  be  it  enacted,  that  for  all 
sums  due  and  owing,  on  written  contracts,  for 
the  building  any  house  in  the  said  city,  or  the 
brickwork,  or  carpenters'  or  joiners'  work  there- 
on, the  undertaker  or  workmen  employed  by 
the  person  for  whose  use  the  house  shall  be 
built,  shall  have  a  lien  on  the  house  and  the 
ground  on  which  the  same  is  erected,  as  well 
as  for  the  materials  found  by  him;  provided 
the  said  written  contract  shall  have  been  ac- 
knowledged before  one  of  the  commissioners,  a 
justice  of  the  peace,  or  an  alderman  of  the  cor- 
poration of  Georgetown,  and  recorded  in  the 
office  of  the  clerk  for  recording  deeds  herein 
created,  within  six  calendar  months  from  the 
time  of  acknowledgment  as  aforesaid;  and  if, 
within  two  years  after  the  last  of  the  work  is 
done,  he  proceeds  in  equity,  he  shall  have  rem- 
edy as  upon  a  mortgage;  or  if  he  proceeds  at 
law  within  the  same  time,  he  may  have  exe- 
cution against  the  house  and  land,  in  whose 
hands  soever  the  same  may  be;  but  this  rem- 
edy shall  be  considered  as  additional  only,  nor 
shall,  as  to  the  land,  take  place  of  any  legal 
incumbrance  made  prior  to  the  commencement 
of  such  claim."  2  Kilty's  Laws  of  Md.  Act. 
1791,  ch.  45,  sec.  10. 

This  law  gives  a  lien  to  the  contractor  or  to 
the  workmen  employed  by  the  owner,  but  it 
requires,  1.  That  there  shall  be  a  contract  in 
writing;  2.  That  such  contract  shall  be  ac- 
knowledfjred ;  *and  3.  Recorded  within  ['dST 
six  months  after  acknowledgment. 

In  the  present  case  there  was  a  written  con- 
tract, but  it  was  neither  acknowledged  nor  re- 
cord^; and,  besides,  the  remedy  adopted  w 
wholly  different  from  that  given  by  the  Act  of 
1791. 

Is  that  law  repealed  by  the  Act  of  1833?  It 
is  not  in  any  portion;  or,  if  at  all,  not  so  far  as 
concerns  the  right  of  the  contractor. 

It  is  not  repealed,  in  whole  or  in  part,  ex- 
pressly or  by  direct  terms.    Is  it  by  necessary 

implication  t 
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There  must  be,  to  repeal  by  implication,  a 
positive  repugnancy  between  the  provisions  of 
the  new  law  and  those  of  the  old;  and  even 
then  the  old  law  is  repealed  only  pro  tan  to,  to 
the  extent  of  the  repugnancy.  Wood  v.  The 
United  States,  16  Pet.  342,  362;  Daviess  et  al. 
V.  Fairbaim  et  al.  3  How.  636,  646;  Deals  v. 
Hale,  4  How.  37,  63;  Chesapeake  &  0.  C.  Co.  v. 
Baltimore  <fc  0.  R.  R.  Co.  4  Gill  &  J.  1, 162,  163; 
Dwarris  on  St.  673,  674,  675. 

A  later  statute,  which  is  general,  does  not 
abrogate  a  former,  which  is  particular.  6  Rep. 
b.  19;  Dwarris  on  St.  674. 

Statutes  in  pari  materia,  are  to  be  takeii  to- 
gether and  compared  in  the  construction  of 
them.  The  United  States  v.  Freeman,  3  How. 
556;  Dwarris  on  St.  699. 

Statutes  are  to  be  construed  with  reference 
to  the  existing  law.  Four  things  are  to  be  con- 
sidered; what  was  the  law  before  the  act;  the 
mischief  not  provided  against ;  the  remedy  pro- 
vided; and  the  reason  of  that  remedy.  Hey- 
don's  case,  3  Co.  7. 

The  mischief  which  required  the  passage  of 
the  Act  of  1833,  was  twofold:  1.  The  law  gave 
no  lien  to  mechanics  contracting  with  the  un- 
dertaker or  contractor.  2.  It  gave  no  lien  what- 
ever to  the  material  man,  unless  he  was  at  the 
same  time  undertaker,  or  a  workman  contract- 
ing directly  with  the  owner. 

The  whole  object  of  the  law  of  1833  was  to 
supply  the  omissions  of  the  Act  of  1791.  It 
was  designed  to  be  auxiliary  merely,  and  not 
to  repeal  the  provisions  of  the  existing  law. 

Certainly  no  reason  can  be  assigned  why  the 
salutary  provision  of  the  Act  of  1791,  requiring 
a  contractor  to  enter  into  a  written  contract, 
and  have  the  same  acknowledged  and  recorded, 
was  intended  to  be  annulled. 

The  Act  of  1701  is  not  obsolete,  but  has  been 
recognized  as  in  full  force.  Homans  v.  Coombe, 
3  Cranch,  C.  C.  366— decided  in  1828. 

n.  The  court  below  erred  in  refusing  to  in- 
struct the  jury  that  the  plaintiff  was  not  en- 
titled to  recover  for  the  work  and  materials 
done  and  provided  under  the  special  agreement. 

1.  Because  the  Act  of  1833  is  inapplicable  to 
438*]  cases  where  work  *and  materials  are 
furnished  under  a  special  agreement.  Jones  v. 
Shawhan,  4  W.  &  S.  257,  262;  Hoatz  v.  Patter- 
son, 5  Id.  537,  638;  Haley  v.  Prosser,  8  Id. 
133,  134;  Witman  v.  Walker,  9  Id.  183,  187; 
Barton  v.  Johns,  5  Barr's  Penn.  145,  160;  Act 
of  1791,  ch.  45,  sec.  10;  United  States  v.  Bar- 
ney, 2  Hall's  Law  J.  128;  £x-parte  Lewis,  2 
Gallis,  483;  Hostler's  case,  Yelv.  66;  Bac.  Abr. 
Trover,  E.;  2  Roll.  Abr.  92,  Justification,  pi.  2; 
Chapman  v.  Allen,  Cro.  Car.  271;  Bui.  N.  P.  46; 
Brennan  v.  Currint,  Say  re,  224;  S.  C.  cited  3 
Selw.  N.  P.  1163;  Stone  v.  Lingwood,  1  Str. 
651;  Collins  v.  Ongley,  cited  Selw.  N.  P.  ubi 
sup.;  Stevenson  v.  Blakelock,  1  Maule  &  Selw. 
535;  and  see,  also,  Boyoe  v.  Anderson,  2  Pet. 
155. 

2.  Because  the  special  agreement  in  this  case 
was  inconsistent  with  the  retention  of  a  lien. 
Peyroux  et  al.  v.  Howard,  7  Pet.  324,  344; 
Chase  ▼.  Westermore,  5  Maule  &  Selw.  180; 
Scarfe  ▼.  Morgan,  4  Mee.  &  W.  270;  Stoddard 
V^oolen  Bian.  v.  Huntley,  8  N.  H.  441 ;  Hutchins 
et  al.  T.  Olcutt,  4  Vt.  549;  Bailey  v.  Adams, 
14  Wend.  201;  Welch  v.  Mandeville,  5  Wheat. 
277. 
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in.  The  court  erred  in  refusing  to  submit  to 
the  jury  the  question  whether  the  work  and 
materials,  or  what  part  thereof,  were  supplied 
upon  the  credit  of  the  building.  Hills  v.  Elliott, 
16  S.  &  R.  56;  Hinchman  v.  Graham,  2  S.  & 
R.  170. 

IV.  A  declaration  should  have  been  filed. 
Foster  on  Scire  Facias,  72  Law  Lib.  p.  350. 

V.  The  judgment  rendered  was  ^ueral  and 
in  personam.  The  proceeding  was  m  rem,  and 
the  last  clause  of  the  Act  of  1833,  expressly 
prohibits  the  rendition  of  a  judgment  in  the 
scire  facias,  against  any  other  property  than 
the  building  against  which  the  lien  existed. 

VI.  The  court  erred  in  refusing  to  instruct 
the  jury  that  the  plaintiff  was  not  entitled  to 
recover  for  the  portion  of  work  and  materials 
performed,  and  furnished  under  the  special 
agreement,  more  than  three  months  before  the 
claim  was  filed. 

Vn.  The  claim,  so  far  as  it  related  to  the 
special  agreement,  was  not  filed  in  conformity 
with  the  requirements  of  the  law,  and  the 
court  erred  in  refusing  to  instruct  the  jiu'y  to 
that  effect.  See  the  claim  R.  9;  McDonald 
V.  Lindall,  3  Rawle,  492. 

VHL  The  court  erred  in  excluding  from  the 
jury,  evidence  of  defects  in  the  work  and  mate- 
rials furnished,  under  the  special  agreement. 
Withers  v.  Greene,  9  How.  213;  Van  Buren 
V.  Digges,  11  How.  461.  Notice  of  set-off  had 
been  given.    R.  5. 

IX.  The  court  erred  in  refusing  evidence  of 
delay,  the  demurrage  money  mentioned  in  the 
agreement,  being  liquidated  damages,  and  not  a 
penalty.  Fletcher  v.  Dyche,  2  T.  R.  32;  Huband 
V.  Grattan,  1  Ale.  &  Napier,  389;  Crisdee  v. 
Bolton,  3  C.  &  P.  •240;  Leighton  v.  [♦4S9 
Wales,  3  M.  &  W.  646;  2  Poth.Obl.by  Evans, 
81,  etc.;  Noble  v.  Bates,  7  Cow.  307;  2  Green- 
leaf  on  Ev.  sees.  257,  258,  259,  and  cases  cited; 
Van  Buren  v.  Digges,  11  How.  461;  Tayloe  v. 
Sandiford,  7  Wheat.  17. 

The  points  on  behalf  of  the  defendant  in 
error  were: 

First.  That  this  Act  is  not  repugnant  to  the 
Act  of  1791,  but  is  remedial,  cumulative,  and 
auxiliary.  That  it  was  designed  to  give  a  lien 
to  every  person  who,  whether  under  a  parol 
contract,  oral  or  written,  or  a  contract  under 
seal,  should  thereafter  furnish  materials  for  or 
do  work  upon  any  dwelling  or  other  building 
in  the  City  of  Washington  during  its  erection, 
for  the  owner  or  for  the  contractor. 

That  if  the  building  was  constructed  by  con- 
tract, no  person  who  did  work  or  furnished  ma- 
terials to  such  contractor,  could  have  the  lien, 
unless  within  thirty  days  after  being  so  cm- 
ployed,  he  should  give  notice  in  writing  to  the 
owner,  that  he  was  so  employed  to  work  or 
furnish  materials,  and  that  he  claimed  the  bene- 
fit of  that  Act. 

These  points  are  presented  in  the  3d,  6th,  7th, 
8th,  9th  and  10th  exceptions. 

1.  The  first  sentence  of  the  Act  of  1833,  is 
in  the  most  general  and  comprehensive  terms. 
7  B.  &  C.  643. 

2.  The  second  sentence  expressly  contem- 
plates the  case  of  a  contract,  and  provides  a 
remedy  for  those  employed  by  the  contractor. 

There  is  no  such  provision  in  any  one  of  the 
laws  of  Pennsylvania  referred  to  by  plaintiff, 
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and  under  which  the  decisions  of  the  courts  of 
that  State  were  made. 

3.  The  Act  of  1791  expressly  recognizes  and 
provides  for  two  sets  of  liens,  the  one  by  the 
contractor,  the  other  by  the  workmen.  So  does 
the  Act  of  1833. 

4.  The  Act  of  1791  contemplated  a  statutory 
mortgage;  provided  for  contracts  of  a  certain 
description,  viz.:  those  in  writing  acknowledged 
before  a  justice,  and  recorded  in  the  clerk's 
office  within  six  months,  and  gave  a  remedy  in 
equity. 

This  Act  18  not  repugnant  to  that.  It  extends 
the  remedy  and  provides  a  new  one  (not  for 
those  who  have  made  their  contracts  and  re- 
corded them  under  the  law  of  1791),  but  to  all 
persons  who  have  done  work  or  furnished  ma- 
terials for  the  building,  without  pursuing  the 
remedy  given  by  that  law.  It  provides  a  dif- 
ferent remedy.  It  gives  an  absolute  lien  in  all 
cases  for  two  years,  to  be  enforced  upon  a 
claim  filed  by  scire  facias  or  personal  action; 
or  if  no  claim  is  filed,  then  by  personal  action. 

The  Act  of  1791  provides  a  lien  to  commence 
440*]  from  the  date  *of  the  contract,  if  re- 
corded within  six  months.  Th«  Act  of  1833 
gives  a  lien  from  the  commencement  of  the 
work. 

There  is  no  repugnancy  between  them.  The 
two  provisions  may  well  stand  together,  the 
latter  as  cumulative  to  the  former.  3  How. 
645,  646. 

They  are  both  affirmative  Statutes,  and  such 
parts  of  the  prior  statute  as  may  be  incorpo- 
rated into  the  subsequent  one  as  consistent 
with  it,  must  be  considered  in  force.  Id.  644, 
645. 

They  are  in  pari  materia;  they  must  be  taken 
together  as  if  they  were  one  law.    Id.  564. 

A  thing  which  is  within  the  intention  of  the 
makers  of  the  statute,  is  as  much  within  the 
statute  as  if  it  were  within  the  letter.    Id.  565. 

Here  the  intention  cannot  admit  of  dispute. 
It  was  to  protect  all  who  furnished  skill,  time, 
labor  or  materials,  to  the  erection  of  the  build- 
ing, without  regard  to  the  manner  of  their  em- 
ployment. They  might  make  their  contract 
under  the  Act  of  1791,  and  obtain  a  remedy  in 
equity  under  that  Act;  or  they  might  proceed 
under  the  law  of  1833,  and  seek  their  remedy 
at  law  only.  Both  laws  require  a  recording  as 
notice.  The  law  of  1833  has  received  this  con- 
struction from  its  passage,  and  hundreds  of 
mortgages  now  existing,  rest  upon  it. 

Unless  it  repeals  the  Act  of  1791  by  neces- 
sary implication,  it  may  be  merely  affirmative, 
or  cumulative,  or  auxiliary.    16  Pet.  362,  363. 

The  more  natural,  if  not  necessary  inference 
is,  that  the  Legislature  intended  the  new  law  to 
be  auxiliary  to  and  in  aid  of  the  purposes  of 
the  old  law,  even  when  some  of  the  cases  pro- 
vided for  may  be  equally  within  the  reach  of 
each.    Id.  363. 

In  construing  an  Act  (and  equally  so  in  acts 
in  pari  materia,  3  How.  564;  2  T.  R.  604),  if 
there  are  expressions  not  so  large  in  one  part  as 
those  used  in  another,  but  upon  a  view  of  the 
whole  Act  they  can  collect  from  the  more  large 
and  extensive  expression  of  the  Legislature, 
their  intention,  it  is  the  duty  of  the  judges  to 
give  effect  to  the  larger  expressions.  Per  Lord 
Tenterden,  7  B.  &  C.  643. 

A  second  law  on  the  same  subject  does  not 
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repeal  a  former  one  without  a  repealing  dause, 
or  negative  words,  unless  so  clearly  repugnant 
as  to  imply  a  negative.  But  if  they  be  not  so 
contrary  or  so  repugnant  that  the  last  Act  ex- 
presses or  implies  a  negative  of  the  first,  then 
they  may  continue  to  stand  together.  And  if 
such  be  the  case  here,  a  mortgage  of  city  prop- 
erty, recorded  in  conformity  with  either  law, 
would  be  valid.  Many  cases  of  this  kind,  very 
analogous,  are  cited  in  Foster's  case,  11  Coke, 
63,  64;   4  How.  53. 

We  contend  that  both  Acts  are  in  force,  and 
the  parties  may  •proceed  under  either.  [^441 
But  if  the  Act  of  1833  repeals  the  Act  of  1791, 
we  contend  further  that  its  provisions  clearly 
embrace  written  contracts  for  construction. 

Second.  If  the  contractor  or  person  who  had 
done  work  or  furnished  materials  for  the  own- 
er,  files  his  claim  in  the  clerk's  office  as  pro- 
vided bv  the  Act  of  1833,  within  three  months 
after  the  last  work  is  done  by  him  under 
the  same  written  contract,  or  imder  an  im- 
plied contract,  during  the  progress  of  the  work, 
that  ^laim  will  relate  back  to  the  commence- 
ment of  the  building  and  cover  the  work  and 
materials  mentioned  in  it  and  used  in  the  erec- 
tion of  the  building.    4th  and  fifth  exceptions. 

1.  The    language    of    the    Act    is    explicit. 

"Every    building  hereafter  constructed 

and  erected,  etc.,  shall  be  subject  to  the  pay- 
ment of  the  debts  contracted  for,  or  by  reason 
of  any  work  or  materials  found  and  provided 
by  any  person  or  persons,  etc.,  employed  in 
furnishing  the  materials  for,  or  in  the  erecting 
and  constructing  such  house  or  other  building, 
before  any  other  lien  which  originated  subse- 
quent to  tne  commencement  of  such  other  house 
or  building,  etc.:  provided,  That  no  such  debt, 
etc.,  shall  remain  a  lien  on  such  house  or  other 
building,  longer  than  two  years  from  the  com- 
mencement of  the  building  thereof,  unless,  etc^ 
a  claim  be  filed  within  three  months  after 
performing  the  work  or  furnishing  the  mate- 
rials." 

It  could  not  have  been  designed  by  the  Leg- 
islature to  deprive  a  lumber  merchant  of  his 
lien,  if  there  was  an  understanding  between 
himself  and  the  owner  that  he  should  furnish 
the  lumber  for  the  building  from  time  to  time, 
as  it  should  be  required,  and  it  should  occur, 
in  the  course  of  the  erection  of  the  building, 
that  more  than  three  months  should  elapse  be- 
tween filing  one  order  and  the  giving  of  a  new 
one. 

2.  If  the  work  is  done  by  contract,  and  thers 
is  an  express  or  tacit  understanding  between 
the  parties  that  alterations  may  be  required  b^ 
the  owner  and  executed  by  the  contractor  dur- 
ing the  progress  of  the  work,  it  would  be  in 
direct  violation  of  the  spirit  of  the  law,  and  the 
obvious  intent  of  the  Legislature  to  deprive  the 
contractor  of  his  lien,  unless  he  from  time  to 
time,  and  every  three  months,  recorded  his 
claim. 

3.  The  language  of  the  Act  is,  within  three 
months  after  performing  the  work  or  furnish- 
ing the  materials.  This  means,  by  the  force  of 
the  terms,  after  performing  the  last  work  or 
furnishing  the  last  materials  used  in  the  prog- 
ress of  the  building;  not  that  be  shall  record 
his  claims  toties  quoties  three  months  shall 
elapse.  This  would  be  requiring  the  party  to 
accumulate  costs,  the  thina  the  Legislature  de- 
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signed  'to  avoid,  and  to  do  a  vain  thing,  which 
the  law  never  requires. 

4.  Much  more  will  this  construction  apply  to 
442*]  a  contract,  as  in  *this  case,  for  work 
4md  materials  for  a  building  which  contem- 
plated eighteen  months  in  its  construction. 

As  to  the  pleading. 

1.  No  declaration  is  required  on  the  appear- 
Mnee  of  the  defendant  to  a  scire  facias  under 
this  Act.  In  Blake  v.  Dodemead  et  ux,  2  Str. 
775,  it  is  said  there  is  no  such  thing  as  a  dec- 
laration on  a  scire  facias,  the  plea  is  to  the 
writ,  and  narratio  and  breve  in  this  case  are 
the  same. 

Vaughn  ▼.  Floyd,  1  Sid.  406.  The  scire  facias 
disdo^d  the  facts  on  which  it  was  founded, 
And  required  an  answer  from  the  defendant; 
it  was  said  to  be  in  the  nature  of  a  declaration. 

Bank  of  Scotland  v.  Fenwick,  1  Exch.  796, 
per  Rolfe:  The  declaration,  in  fact,  sets  out 
the  writ,  and  is  in  the  same  form  as  the  writ. 

Nunn  V.  Glaxton,  3  Exch.  716:  Although 
called  a  declaration,  it  is  ''merely  a  mode  of 
entering  the  writ  on  the  record.'' 

See,  also,  Herd  v.  Brustowe,  Gro.  Eliz.  177; 
Tidd's  Pract.  8th  ed.  1140. 

2.  The  nature  of  the  relief  intended,  the  ob- 
ject of  the  Legislature  to  give  a  mortgage,  and 
the  writ  being  provided  as  notice  of  the  action, 
the  court  may  well,  as  the  Circuit  Court  has 
heretofore,  consider  it  as  setting  forth  the 
facts  on  which  it  is  founded,  a  narrative  in  the 

•  nature  of  a  delaration,  make  it  part  of  the  rec- 
ord, and  require  the  defendant  to  plead  to  it. 
The  Statute  itself,  in  the  second  section,  would 
seem  to  contemplate  the  same  thing. 

Second,  as  to  the  form  of  the  judgment. 

The  writ  is  not  to  show  cause  why  execution 
should  not  issue  against  the  property  men- 
tioned in  it,  but  to  show  cause  why  the  court 
ought  not  to  render  judgment  for  the  sum  de- 
manded upon  the  record  aforesaid. 

This  is  the  conclusion  of  the  declaration. 

The  judgment  is  responsive.  It  must  be  the 
•ame  after  the  pleading  ''as  in  personal  actions 
for  the  recovery  of  debts." 

The  judgment,  then,  is  right.  But  the  rec- 
ord being  in  the  same  court,  the  statute  regu- 
lates the  form  and  extent  of  the  execution 
which  may  issue  on  that  judgment. 

Mr.  Justice  Grier  delivered  the  opinion  of 
the  court: 

Caldwell,  who  was  plaintiff  below,  entered 
into  a  contract  with  Winder,  'to  furnish  all  the 
materials  and  do  all  the  carpenter  work  re- 
quired to  a  certain  house  to  be  erected  in  the 
City  of  Washington,"  for  the  sum  of  ten  thou- 
sand dollars.  After  the  house  was  finished,  the 
contractor  filed  a  lien  against  the  building, 
claiming  this  sum,  together  with  sundry  charges 
for  extra  work.  A  scire  facias  was  issued  to 
441*]  enforce  this  claim,  and  *a  trial  had,  in 
the  course  of  which,  numerous  bills  of  excep- 
tion were  sealed  by  the  court  at  the  defendant's 
instance,  which  form  the  subjects  for  our  con- 
sideration in  this  case. 

1.  The  want  of  a  declaration,  though  not  the 
subject  of  exception  below,  has  been  urged  here 
as  an  error.  But  we  think  this  objection  is 
without  foundation. 

A  scire  facias  is  a  judicial  writ  used  to  en- 
force the  execution  of  some  matter  of  record 
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on  which  it  is  usually  founded;  but  though  a 
judicial  writ,  or  writ  of  execution,  it  is  so  far 
an  original  that  the  defendant  may  plead  to  it. 
As  it  discloses  the  facts  on  which  it  is  founded, 
and  requires  an  answer  from  the  defendant,  it 
is  in  the  nature  of  a  declaration,  and  that  plea 
is  properly  to  the  writ.  In  the  present  case,  the 
bill  of  particulars  of  the  plaintiff's  claim  is  filed 
of  record  under  the  Statute  which  gives  this 
remedy,  and  it  is  recited  in  the  writ  and  there- 
by made  part  of  it,  so  that  any  further  pleading 
on  his  part,  to  set  forth  the  nature  of  his  de- 
mand, would  be  wholly  superfluous. 

2.  In  the  written  contract  between  the  par- 
ties,  given  in  evidence  on  the  trial,  it  is  stipu- 
lated that  "the  work  is  to  be  promptly  execut- 
ed, so  that  no  delay  shall  be  occasioned  to  the' 
builder  by  having  to  wait  for  the  carpenter's 
work;"  and  also,  "that  in  any  and  every  case 
in  which  the  carpenter  shall  occasion  delay  to 
the  building,  the  sum  of  $25  per  day  shall  be 
deducted  for  each  and  every  day  so  delayed, 
from  the  amount  to  be  paid  by  this  contract." 

The  defendant,  under  a  notice  of  set-off,  of- 
fered to  prove  "that  in  consequence  of  the 
plaintiff's  not  being  ready  to  put  up  his  work 
according  to  said  contract,  delay  was  occa- 
sioned by  him  in  the  construction  of  the  build- 
ing of  not  less  than  three  weeks;"  and  also, 
"that  the  work  and  materials  found  and  pro- 
vided upon  atid  for  the  said  building,  were  de- 
fective in  quality  and  character,  and  far  in- 
ferior in  value  to  what  said  contract  and  speci- 
fication called  for." 

The  refusal  of  the  court  to  permit  such  evi- 
dence to  go  to  the  jury,  is  the  subject  of  the 
first  two  bills  of  exception. 

The  Statute  which  authorizes  this  proceeding, 
gives  the  defendant  liberty  "to  plead  and  make 
such  defense  as  in  personal  actions  for  the 
recovery  of  debts."  Had  the  plaintiff  below 
brought  his  action  of  assumpsit  on  the  con- 
tract, the  right  to  make  this  defense  cannot 
now  be  doubted.  For,  although  it  is  true,  as  a 
general  rule,  that  unliquidated  damages  can- 
not be  the  subject  of  set-off,  yet  it  is  well  set- 
tled that  a  total  or  partial  failure  of  considera- 
tion, acts  of  nonfeasance  or  misfeasance,  im- 
mediately connected  with  the  cause  of  action, 
or  any  equitable  defense  arising  out  of  the  same 
transaction,  may  be  given  in  evidence  in  miti- 
gation of  damages,  or  recouped;  not  strictly 
*by  way  of  defalcation  or  set-off,  but  [*444 
for  the  purpose  of  defeating  the  plaintiff's  ac- 
tion in  whole  or  in  part,  and  to  avoid  circuity 
of  action.  Without  noticing  the  numerous 
cases  on  this  subject,  it  is  sufficient  to  say  that 
the  cases  of  Withers  v.  Green,  9  How.  214,  and 
Van  Buren  v.  Digges,  11  How.  461,  decided  in 
this  court,  are  conclusive  of  the  question.  The 
court  below,  therefore,  erred  in  the  rejection  of 
the  testimony  offered. 

3.  The  remaining  bills  of  exception,  involve, 
in  fact,  but  one  prominent  and  important  ques- 
tion, and  the  decision  of  it  will  dispose  of  this 
case. 

The  right  to  file  a  "mechanic's  lien,"  as  it  is 
usually  denominated,  is  claimed  by  the  plain- 
tiff, under  the  Act  of  Congress  of  March  2d, 
1833,  entitled,  "An  Act  to  secure  to  mechanics 
and  others,  payment  for  labor  done,  and  ma- 
terials furnished,  in  the  erection  of  buildings 
in  the  District  of  Columbia."    The  first  section 
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of  thla  Act,  defines  the  persons  who  shall  be 
entitled  to  this  peculiar  security  and  remedy, 
as  follows. 

''All  and  every  dwelling  house,  or  other  build- 
ing, hereafter  construct^  and  erected  with- 
in the  City  of  Washington,  in  the  town  of 
Alexandria,  or  in  Georgetown,  in  the  District 
of  Columbia,  shall  be  subject  to  the  payment 
of  the  debts  contracted  for,  or  by  reason  of  any 
work  done,  or  materials  found  and  provided 
by  any  brickmaker,  bricklayer,  stonecutter, 
mason,  lime  merchant,  carpenter,  painter  and 
glazier,  ironmonger,  blacksmith,  plasterer  and 
lumber  merchant,  or  any  other  person  or  per- 
sons employed  in  furnishing  materials  for,  or 
in  erecting  and  constructing  such  house  or  oth- 
*er  building,  before  any  other  lien  which  origi- 
nated subsequent  to  the  commencement  of  such 
house,  or  other  building.  But  if  such  dwelling 
house  or  other  building,  or  any  portion  there- 
of, shall  have  been  constructed  under  contract, 
or  contracts,  entered  into  by  the  owner  thereof, 
or  his  or  her  agent,  with  any  person  or 
persons,  no  person  who  may  have  done  work 
for  such  contractor  or  contractors,  or  fur- 
nished materials  to  him,  or  on  his  order  or 
authority,  shall  have  or  possess  any  lien  on 
said  house  or  other  building,  for  work  done, 
or  materials  so  furnished,  unless  the  person  or 
persons  employed  by  such  contractor  to  do 
work  on,  or  furnish  materials  for,  such  build- 
ing, shall,  within  thirty  days  after  being  so 
employpd,  pive  notice  in  writing  to  the  owner 
or  owners  of  such  building,  or  to  his  or  to  their 
agent,  tiiat  lie  or  they  are  so  employed  to  work 
or  to  furnish  materials,  and  that  they  claim 
the  benefit  of  the  lien  granted  by  this  Act." 

Does  a  master  builder,  undertaker  or  con- 
tractor, who  undertakes,  by  contract  with  the 
owner,  to  erect  a  building,  or  some  part  or  por- 
tion thereof,  on  certain  terms,  come  within  the 
letter  or  spirit  of  this  Act,  or  within  any  of  the 
445*]  classes  enumerated,  as  *en titled  to  this 
special  remedy?  Such  persons  have  an  oppor- 
tunity, and  are  capable  of  obtaining  their  own 
securities.  They  do  not  labor  as  mechanics, 
but  superintend  work  done  by  others.  They 
are  not  tradesmen  in  lumber,  or  other  materials 
for  building,  but  employ  others  to  furnish  ma- 
terials. If  such  contractor  should  by  accident 
be  a  carpenter,  or  an  owner  or  vendor  of  lum- 
ber, yet  he  deals  not  with  the  owner  in  this 
capacity,  but  as  an  undertaker,  who  has  cov- 
enanted for  his  own  securities. 

The  title  to  this  Act  shows  its  policy  and  in- 
tention. It  is  to  secure,  to  ''mechanics  and 
others,  payment  for  labor  done  and  materials 
found;"  and  the  persons  enumerated  in  the 
first  section  are,  plainly,  those  mechanics  and 
tradesman  whose  personal  labor  or  property 
have  been  incorporated  into  the  building,  and 
not  the  agents,  supervisors,  undertakers  or  con- 
tractors who  employed  them.  The  Act  con- 
templates two  conditions,  under  which  such 
labor  and  materials  may  have  been  furnished: 
First,  on  the  order  of  the  owner  who  may  act 
without  the  intervention  of  any  middleman, 
and  thus  become  indebted  directly  to  his  me- 
chanics and  tradesmen.  Or,  second,  when  they 
have  been  furnished  on  the  order  of  a  con- 
tractor or  undertaker.  In  such  cases,  the  me- 
chanic, or  materialman,  if  he  intends  to  look 
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to  the  credit  of  the  building,  and  not  to  that 
of  the  contractor  with  whom  he  deals,  must 
give  notice  to  the  owner  of  the  buildings 
within  thirty  days,  of  his  intention  to  claim 
his  security.  The  contractor,  though  men* 
tioned  in  the  Act,  is  not  enumerated  among' 
those  entitled  to  its  benefit.  The  aim  and 
policy  of  this  Act  is  also  obvious.  Experience 
has  shown  that  mechanics  and  tradesmen,  wha 
furnish  labor  and  materials  for  the  construc- 
tion of  buildings,  are  often  defrauded  by  in- 
solvent owners  and  dishonest  contractors. 
Many  build  houses  on  speculation,  and  after 
the  labor  of  the  mechanic  and  the  materials 
are  incorporated  into  them,  the  owner  becomes 
insolvent,  and  sells  the  buildings,  or  encum- 
bers them  with  liens;  and  thus,  one  portion  of 
his  creditors  are  paid  at  the  expense  of  the  la- 
bor and  property  of  others.  Or,  the  solvent 
owner,  who  builds  by  the  agency  of  a  contrac- 
tor or  middleman,  pays  his  price  and  receive* 
his  building,  without  troubling  himself  to  in- 
quire what  has  been  the  fate  of  those  whose  la- 
bor or  means  have  constructed  it.  These  evils 
required  a  remedy,  and  such  a  one  as  is  given 
by  this  Act.  Its  object  is,  not  to  secure  con- 
tractors,  who  can  take  care  of  themselves,  but 
those  who  may  suffer  loss  by  confiding  in 
them.  It  is  not  the  merit  of  the  contractor 
that  gave  rise  to  the  system,  but  the  protection 
of  those  who  might  be  wronged  by  him,  if  the 
owner  were  not  compelled  thus  to  take  care  of 
their  interests  before  he  pays  away  the  price 
stipulated.  *But  the  contractor  is  neith-  [*44C 
er  within  the  letter  nor  the  spirit  of  the  Act. 

A  question  has  been  made  in  the  argument, 
whether  the  Act  of  Maryland,  of  19th  of  De- 
cember, 1791,  formerly  in  force  in  this  district, 
is  supplied  or  repealed  by  the  Act  of  Congress 
now  under  consideration.  But  as  the  proceed- 
ings in  this  case  are  not  within  or  under  the 
Act  of  Maryland,  the  question  is  not  before  us 
for  decision.  The  plaintiff  claims  his  right 
to  support  this  proceeding,  under  the  Act  of 
Congress  alone,  and  if  that  fails  him,  his  only 
resource  is  to  his  action  on  his  contriict.  That 
he  has  mistaken  his  remedy,  the  court  enter- 
tain no  doubt. 

If  precedent  were  needed  to  justify  this  con- 
struction of  the  Act  of  Congress,  it  may  be 
found  in  the  reports  of  the  Supreme  Court  of 
Pennsylvania,  where  similar  legislation  has  al- 
ways received  the  same  construction.  See  Jones 
V.  Shawhan,  4  Watts  &  Serg.  257;  UoaU  v. 
Patterson,  6  W.  &  S.  637,  etc. 

4.  It  is  unnecessary  to  notice  particularly  the 
exception  to  the  form  of  the  judgment.  It  is 
certainly  not  in  the  form  required  by  the  Act; 
and  although  the  Act  may  be  construed  to  pre- 
scribe the  effect  rather  than  the  form  of  the 
judgment,  there  is  no  reason  why  the  form 
should  differ  from  the  effect ;  or  that,  in  words, 
it  should  give  the  plaintiff  anything  more  than 
the  law  gives  him,  viz.:  execution  of  the  prop- 
erty described  in  the  scire  facias. 

The  judgment  of  the  Circuit  Court  is  there- 
fore reversed,  and  venire  de  novo  awarded. 

OBDEB. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Columbia, 
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liolden  in  and  for  the  County  of  Washington, 
•and  was  ar&:ued  by  counsel;  on  oonsideration 
whereof,  it  is  now  here  ordered  and  adjudged 
hy  this  court,  that  the  judgment  of  the  said 
-Circuit  Court  in  this  cause  be,  and  the  same  is 
hereby  reversed,  with  costs;  and  that  this  cause 
be,  and  the  same  is  hereby  remanded  to  the 
eald  Circuit  Court,  with  directions  to  award  a 
venire  facias  de  novo. 


THB   SALMON   FALLS    MANUFACTURING 
COMPANY,  Plaintiflf  in  Error, 

V. 

WILLIAM  W.  GODDABD. 

*  • 

statute  of  Frauds — Sufficiency  of  memorandum 
of  contract  of  sale — technical:  and  equivocal 
terms  explained  by  parol. 

The  Statute  of  Frauds  in  Massachusetts,  is  sub- 
stantially the  same  as  that  of  29  Car.  11.,  and  de- 
clares that  no  contract  for  the  sale  of  goods,  etc., 
•447*]  shall  be  valid,  etc.,  "unless  *some  note  or 
memorandum  in  writing  of  the  bargain,  be  made 
^nd  signed  by  the  party  to  be  charged  thereby,  or 
by  some  person  thereunto  by  him  lawfully  autnor- 
Ued." 

The  following  memorandum,  viz. :  "Sept.  19,  W. 
W.  Goddard,  12  mos.  300  bales  S.  F.  drills,  7%  ;  190 
-eases  blue  do.  8%.  Credit  to  commence  when  ship 
■ails;  not  after  December  1st,  delivered  free  of 
-charge  for  truckage.  The  blues,  if  color  satisfac- 
tory to  purchasers.  R.  M.  M.  W.  W.  G." — is  suffi- 
cient to  take  the  case  out  of  the  Statute. 

If  the  terms  are  technical  or  equivocal  on  the 
face  of  the  instrument,  or  made  so  oy  reference  to 
-extraneous  circumstances,  parol  evidence  of  the 
usage  and  practice  in  the  trade,  is  admissible  to  ex- 
plain the  meaning. 

It  was  competent  also  to  refer  to  the  bill  of  par- 
cels delivered  for  the  purpose  of  explanation.  It 
was  made  out  and  delivered  by  the  seller,  in  the 
coarse  of  the  fulfillment  of  the  contract,  acquiesced 
In  by  the  buyer,  and  the  goods  ordered  to  be  de- 
livered after  it  was  received. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  States 
for  the  District  of  Massachusetts. 

The  facts  are  set  forth  in  the  opinion  of  the 
-court,  and  also  the  rulings  of  the  Circuit  Court. 
The  bill  of  exceptions  extended  over  thirty 
pages  of  the  printed  record. 

It  was  argued  by  Mr.  Goodrich  for  the  plain- 
tiff in  error,  and  by  Messrs.  Johnson  and  Davis, 
frith  whom  was  Mr.  Choate,  for  the  defendant 
in  error. 

The  points  made  by  the  counsel  for  the 
plaintiff  in  error  were  the  following: 

L  The  evidence  before  the  jury  was  compe- 
tent and  sufficient  to  authorize  them  to  find 
that  the  bill  of  parcels  had  been  adopted,  rec- 
ognized, and  acted  upon  by  the  defendant,  as 
the  contract  between  himself  and  the  plaintiffs. 

IL  The  bill  of  parcels  constitutes  a  contract 
known  as  a  bargam  and  sale,  by  force  of  which 

Note. — What  is  a  sufficient  note  or  memorandum 
under  Statute  of  Frauds.  See  note  to  Barry  v. 
<:oombe,  7  L.  ed.  U.  S.  295. 

Ambiguity  in  written  instrument,  when  explaln- 
4ible  by  parol ;  its  effect  upon  the  instrument.  See 
note  to  Atkinson  v.  Cummins,  13  L.  ed.  U.  S.  223. 

Oral  evidence  as  applicable  to  written  contracts. 
See  note  to  Bradley  v.  Wash.,  etc..  Steam  Packet 
-Co.  10  L.  ed.  U.  8.  72. 

Parol  evidence  as  to  recorded  plat  and  to  prove 
trusts  as  to  deed,  or  to  explain  ambisruous  words  or 
'description ;  to  show  mistake  in  deed.    See  note  to 
JTIver  V.  walker,  8  L.  ed.  U.  8.  686. 
14  li.  ed. 


the  title  to  the  property  passed,  without  deliv* 
ery,  without  payment  of  the  price.  It  pur- 
ports on  its  face  a  sale  in  preseati. 

III.  The  paper  signed  by  the  defendant, 
dated  19th  September  (Record,  p.ll),  is  a  suffi- 
cient compliance  with  the  Statute  of  Frauds, 
and  the  first  position  taken,  and  the  first  in- 
struction asked  in  the  court  below,  should  have 
been  sustained. 

'Addison  on  Contracts,  SO:  ''It  is  not  neces- 
sary that  all  the  particulars  of  the  contract 
should  appear  upon  the  face  of  the  written 
memorandum.  Any  note,  acknowledging  the 
fact  of  the  sale,  mentioning  the  name  of  the 
vendor  and  the  thing  sold,  and  signed  by  the 
purchaser  or  his  agent,  will  take  the  case  outi 
of  the  Statute." 

Penniman  v.  Hartshorn,  13  Mass.  87;  Eger- 
ton  V.  Matthews,  6  East,  307,  as  to  the  descrip- 
tion of  the  goods  being  sufficiently  certain. 

Even  if  it  should  be  considered  essential  that 
the  particular  *bales  and  cases  should  [*448 
be  selected,  this  was  done,  and  thereupon  the 
writing  attached.  See  Record,  p.  13,  letters*. 
The  first  letter  set  apart  No.  8180  to  8679.  The 
100  cases  blue  drills  were  set  apart  at  the  count- 
ing room  of\  Mason  &  Lawrence,  on  11th  Oc- 
tober. 

The  second  letter  called  for  No.  8480  to  8679 
— ^200  bales,  thus  leaving  set  apart,  300  bales 
from  No.  8180  to  8479. 

In  considering  this  position  and  instruction, 
the  plaintiffs  relied  upon  their  usage,  to  require 
notes  upon  all  sales  made  upon  credit,  which 
was  known  to  Goddard. 

This  usage  was  competent,  as  constituting  a 
part  of  the  contract,  as  one  of  the  incidents  of 
the  credit  which  was  given. 

Button  V.  Warren,  1  Mees.  &  Wels.  466; 
Grant  v.  Maddoz,  15  Id.  737;  Syers  v.  Jonas,  2 
Wels.  Hurls.  &  Gor.  111.  In  an  action  for  the 
price  of  tobacco  sold,  evidence  is  admissible  to 
show  that  by  the  established  usage  of  the  to- 
bacco trade,  all  sales  are  by  sample,  although 
not  so  expressed  in  the  bought  and  sold  notes. 
Tibbets  v.  Sumner,  19  Pick.  166. 

The  contract  is  certain  as  to  the  parties,  as 
to  the  number  of  bales,  the  price  per  yard,  so 
that  the  amount  of  the  purchase  may.be  com- 
puted. 

It  is  well  established  that  a  signature,  by 
initials,  is  good;  but  the  fact,  whose  initials 
they  are,  must  be  settled  by  the  jury,  upon 
proof.  So,  also,  it  is  submitted,  that  it  is  the 
province  of  the  jury  to  determine  the  character 
in  which  the  parties  signed.  It  was  for  them  to 
say  whether  Goddard,  by  signing  his  initials 
and  writing  underneath  the  provision  as  to 
credit,  and  that  the  contract  as  to  the  blues 
might  be  abandoned,  if  color  not  satisfactory  to 
the  purchaser,  is  or  is  not  sufficient,  and  was 
designed  by  the  defendant  to  designate  himself 
as  the  purchaser.  That  he  did  so  design,  is 
apparent,  also,  from  the  fact  that  his  name  is 
written  at  the  top  of  the  paper,  prior  to  that 
of  any  other  person. 

In  determining  this  question,  it  is  competent 
for  the  jury  to  look  at  the  situation  of  the  par- 
ties and  of  the  property,  in  aid  and  in  explana- 
tion of  the  paper,  for  the  purpose  of  attaching 
or  locating  the  paper. 

Whether  a  party  signed  as  a  witness,  or  as  a 
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Earty,  is  often  determined  from  the  location  of 
is  signature  upon  the  paper. 

Higgins  v.  Senior,  8  Mees.  &  Wels.  844:  It 
may  he  shown  that  a  party,  whose  name  does 
not  appear  upon  the  paper,  is  bound  as  a  con- 
tracting party,  where  an  agent  signs  his  own 
name  instead  of  that  of  the  principal. 

Why  not  show,  upon  the  same  principle,  or 
infer  from  the  paper,  the  character  and  pur- 
pose in  and  for  which  a  party  signs  7 

The  provision  in  this  paper  that  the  goods  are 
449*1  to  be  delivered  •free  of  truckage  does 
not  prevent  the  passing  of  the  property,  with- 
out and  before  delivery — and  without  payment. 

Phillimore  v.  Barry,  1  Camp.  513:  ''If  goods 
are  sold  to  be  paid  for  in  thirty  days,  and 
if  not  carried  away  at  the  end  of  that  time, 
warehouse  rent  to  be  paid — the  property  of  the 
goods  vests  absolutely  in  the  purchaser,  and 
they  remain  at  his  risk  from  the  moment  of  the 
Bale." 

Kinff  y.  Meredith,  2  Gamp.  639:  'The  fact 
that  the  carrier  is  to  be  paid  by  the  vendor, 
will  not  defeat  the  vesting  of  the  property." 

Wackerbath  v.  Masson,  3  Camp.  270:  "Where, 
in  a  contract  for  the  sale  of  sugar,  there  is  the 
following  term,  'free  on  board  a  foreign  ship,' 
the  seller  is  not  bound  to  deliver  it  into  the 
hands  of  the  purchaser,  but  only  to  put  it  on 
board  a  foreign  ship,  which  it  is  the  duty  of  the 
purchaser  to  name." 

IV.  The  following  instructions,  asked  for  by 
the  plaintiff  below,  and  refused,  ought  to  have 
been  given  by  the  court  to  the  jury : 

Instruction  third,  asked  by  the  plaintiffs. 
That  if  the  jury  are  satisfied  that  Mason  & 
Lawrence  were  the  general  agents  and  factors 
of  the  plaintiffs;  that  the  memorandum  of 
September  19,  1850,  was  executed  by  the  par- 
ties whose  initials  are  affixed,  and  was  deliv- 
ered by  defendant  to  them;  and  that  the  in- 
voice or  bill  of  parcels,  dated  30th  of  Septem- 
ber, 1850,  was  delivered  by  Mason  &  Law- 
rence to  defendant,  in  furtherance  of  said  con- 
tract, as  containing  a  particular  specification 
and  enumeration  of  the  bales  and  cases  men- 
tioned in  the  memorandum,  or  contract  of  Sep- 
tember 19th,  and  was  received  and  retained 
by  him  as  a  true  invoice,  or  bill  of  parcels,  they 
are  to  be  taken  as  parts  of  one  contract,  and  to- 
gether constitute  a  memorandum  or  contract 
in  writing,  binding  upon  both  parties,  and  not 
void  within  the  Statute  of  Frauds. 

Eighth  instruction  asked.  If  the  jury  are 
satisfied  that  the  two  papers  exhibited  by  the 
plaintiffs,  severally  dated  September  19,  and 
September  30,  1850,  relate  to  the  same  transac- 
tions and  things,  and  manifestly  relate  to  the 
same  contract  and  transaction,  they  are  to  be 
construed  together,  and  so  taken,  constitute  a 
sufficient  written  note  or  memorandum  of  the 
contract,  within  the  Statute  of  Frauds. 

Whether  the  two  papers,  the  one  dated  the 
19th,  the  other  the  30th  of  September,  consti- 
tuted the  contract  of  the  parties  as  finally 
settled,  is  a  question  of  fact,  exclusively  for 
the  determination  of  the  jury — the  construc- 
tion of  the  papers  is  partly  a  matter  of  fact, 
and  partly  matter  of  law. 

Addison  on  Contracts,  80,  81 :  "The  contract 
may  be  authenticated  and  established  through 
450*]  the  medium  of  letters  and  *separate 
writings,  provided  they  refer  to  each  other,  and 
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to  the  same  persons  and  things,  and  manifestly 
relate  to  the  same  contract  and  transaction." 

Jackson  v.  Lowe,  1  Bing.  9:  This  case  rec- 
ognizes the  position  that  two  papers  may  be 
regarded  from  the  same  context  and  subject 
matter  of  the  papers,  as  referring  to  the  same 
contract.  It  also  recognizes  the  cases  cited  a» 
to  bills  of  parcels.  See,  also,  Smith's  Mer.  Law, 
407. 

Dobell  V.  Hutchinson,  5  Neville  &  Man.  251: 
"And  where,  upon  such  contract  (a  paper  signed 
only  by  the  purchaser),  it  does  not  appear 
upon  the  face  of  it,  or  by  reference,  of  whom 
the  property  is  furnished,  letters,  written  by 
persons  in  the  character  of  vendors,  may  be 
connected  with  the  contract,  for  the  purpose  of 
supplying  this  defect." 

V.  The  evidence  before  the  jury  was  com- 
petent and  sufficient  to  authorize  the  jury  to 
find  a  delivery  and  acceptance,  to  and  by  the 
defendant. 

VI.  The  defendant  is  estopped  to  set  up  the 
Statute,  or  to  say  that  no  delivery  and  accept- 
ance has  been  made. 

The  points  made  by  the  counsel  for  the  de- 
fendant in  error,  were  the  following: 

I.  The  memorandum  in  this  case  is  insuffi- 
cient to  satisfy  the  requirements  of  the  Stat- 
ute of  Frauds. 

"No  contract  for  the  sale  of  any  goods,. 
wareSj  or  merchandise,  for  the  price  of  |50  or 
more,  shall  be  good  and  valid,  unless  the  pur- 
chaser shall  accept  and  receive  part  of  the  gooda 
so  sold,  or  shall  give  something  in  earnest  to 
bind  the  bargain,  or  in  part  payment,  or  unless 
some  note  or  memorandum  in  writing  of  the 
bargain  be  made  and  signed  by  the  pa^y  to  be 
charged  thereby,  or  by  some  person  thereunta 
by  him  fully  authorized."  Rev.  Stat,  of  Mass. 
ch.  74,  sec.  3,  p.  473. 

1.  The  memorandum  of  September  19,  is  in- 
suflicient,  since  it  cannot  be  imderstood  with- 
out reference  to  parol  evidence. 

a.  It  does  not  clearly  set  out  or  evidence  that 
a  sale  has  been  made,  or  whether  a  contract  for 
a  future  sale  has  been  made,  or  only  proposals 
offered,  leading  to  a  sale  not  yet  agreed  on. 

b.  It  does  not  ascertain  who  is  vendor  and 
who  is  vendee.  Addison  on  Contracts,  80; 
Bailey  v.  Ogden,  3  Johns.  399;  Smith's  Mer. 
Law,  451. 

c.  The,  price    is    imcertain.     Addison,    80; 
Smith's  Mer.  Law,  451,  and  the  cases  in   hia 
note;  5  B.  &  C.  583;  2  B.  &  C.  627;  1  N,  R. 
252;    Laytbrop  v.  Bryant,  2  Bing.  N.  C;    10 
Bing.  217,  227,  383,  482. 

d.  The  time  of  commencement  of  credit  is 
uncertain;  what  ship,  and  what  December,  are 
uncertain. 

e.  The  name  of  the  plaintiff  is  not  on  the 
contract;  nor  the  *name  nor  initials  of  [*451 
any  person  then  his  agent.  R.  M.  M.  are  not 
the  initials  of  any  person  then  an  agent  of 
the  plaintiffs  Mason  &  Lawrence  were  the 
agents,  and,  to  avail  the  plaintiff,  he  must  pro- 
duce a  written  contract,  containing  his  name 
or  their  names.  Higgins  v.  Senior,  8  Mees.  k 
Wels.  844;  Shaw  et  al.  v.  Phlnney,  13  Met 
456. 

To  the  various  insufiSciendes  aforesaid,  and 
to  the  general  principles  on  which  the  Statute- 
of  Frauds  is  construed:  Ide  v.  Stanton,  15  Vt^ 
685;  Adams  ▼.  McMillan,  7  Porter,  73;  Cham- 
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pioB  ▼.  Plummer,  4  B.  &  P.  252;  Elmore  ▼. 
Kingscote,  5  B.  &  C.  583;  Hoadley  v.  McLaine, 
10  Bing.  482;  Acebal  v.  Levy,  10  Bing.  170; 
Cooper  V.  Smith,  11  East,  103;  Kaiu  v.  Old,  2 
B.  &  C.  205;  Parkhurst  v.  Van  Courtlandt,  1 
J.  C.  280;  Abeel  v.  RatclifTe,  13  Johns.  297; 
Goss  V.  Nugent,  5  B.  &  Ad.  58;  Stowell  v. 
Robinson,  3  Bing.  N.  S.  928;  Harvey  v.  Grab- 
ham,  5  Ad.  &  Ellis,  61 ;  Ford  v.  Yates,  2  Man. 
k  Granger,  549;  2  Kent's  Com.  511,  6th  ed.; 
Story  on  Sales,  sec  269,  p.  212;  1  N.  H.  157; 
3  Greenleaf,  340;  4  Scott's  N.  R.  504;  23 
Wendell,  270,  275;  5  Phil.  Evidence  (Cowen'a 
last  ed.)  84;  16  Wendell,  28,  32. 

2.  The  bill  made  out  by  Rien,  dated  Septem- 
ber 30,  cannot  be  connected  with  the  memo- 
randum of  September  10,  to  form  a  note  within 
the  Statute. 

a.  Neither  contains  any  reference  to  the 
other. 

b.  The  only  one  signed  by  defendant  and  on 
which  only  he  can  be  charged  (that  of  Septem- 
ber 19),  does  not  anticipate,  provide  for,  or  in 
any  manner  adopt,  the  paper  of  September  30, 
written  long  afterwards;  and  it  cannot  be 
deemed  to  be  amended,  completed,  or  altered 
by  such  subsequent  unanticipated  paper. 

Addison  on  Cont.  80, 81, and  cases  there  cited; 
5  Phil.  Ev.  (Cowen's  last  ed.)  84;  Boydell  v. 
Drummond,   11  East,  142;   1  St.  on  Ev.  603; 

1  Greenl.  on  Ev.  sec.  268;  Chitty  on  Cont.  314- 
316;  Sandiland  v.  Marsh,  2  B.  &  A.  680;  Coles 
V.  Trecothick,  9  Ves.  250;  Tawney  v.  Crowther, 

2  Bro.  Ch.  Cases,  320,  n.  a;  Story  on  Sales, 
sec.  273,  p.  216. 

3.  The  bill  of  sale  of  September  30th  is  in 
itself  insufficient  as  a  memorandum,  as  not 
signed  by  the  defendant,  or  by  anyone  author- 
ized by  him  to  sign  it  for  him. 

A.  Neither  Mason  nor  Rien  had  any  express 
authority  from  the  defendant  to  sign  for  him, 
and  their  position  gave  them  no  implied  au- 
thority to  do  so. 

Commission  merchants  stand  upon  a  different 
footing  from  brokers  and  auctioneers;  being 
agents  for  one  party  only,  they  can  only  bind 
their  principals.  13  Met.  456;  Sewall  v.  Fitch, 
8  Cow.  215;  Dixon  v.  Bromfield,  2  Chit.  205; 
452*]  •Wright  V.  Bunnell,  2  Camp.  203;  Fair- 
brother  V.  Simmons,  5  B.  &  A.  333;  1  R.  &  M. 
325;  Raynard  v.  Linthom;  Smith's  Merc.  Law, 
455,  and  cases  cited;  1  Bl.  599;  1  Esp.  105;  7 
£.  569. 

B.  There  was  no  subsequent  ratification  by 
the  defendant  of  the  act  of  Rien. 

a.  The  language  of  the  defendant  is  perfect- 
ly consistent  with  the  idea  that  he  had  a  right 
to  insist  upon  having  the  goods,  as  the  bill 
sufficiently  bound  the  plaintiff,  and  is  therefore 
no  necessary  ratification. 

b.  The  silence  of  defendant  was  no  ratifica- 
tion. Rien  was  an  officious  intermeddler  in  the 
business  (if  he  had  assumed  to  act  as  agent  for 
defendant),  so  far  as  defendant  is  concerned; 
and  it  is  holden  by  some,  though  denied  by 
others,  that  in  such  case,  even  after  notice 
from  such  person  of  his  act,  silence  is  no  ratifi- 
cation. 1  Livermore,  Agency,  50;  Story  on 
Agency,  251,  and  note. 

But  defendant  had  no  notice  from  Rien  that 
be  had  assumed  to  act  for  him,  and  so  silence 
would  not  amount  to  ratification,  even  under 
the  worst  view  of  the  law  for  the  defendant. 
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McLean  v.  Dunn,  1  M.  &  P.  761,  and  all  easea 
hold  that,  to  a  ratification  of  an  unauthorized 
agency,  knowledge  that  there  has  been  an  as- 
sumption of  agency  for  the  very  party  ratify- 
ing is  indispensable. 

c.  There  was  no  express  ratification  of  Rien's 
act  by  defendant. 

The  view  which  the  court  took  at  the  nisi 
hearing  of  the  case  of  Batters  v.  Sellers,  5  H. 
&  J.  117,  seems  impregnable.  See,  too,  5  Phil. 
Ev.  Co  wen's  last  ed.  ^8;  Hawkins  v.  Chace,. 
19  Pick.  5(^2;  Graham  v.  Musson,  5  Bing.  N.  C. 
603. 

3.  Even  if  the  memorandum  of  the  bargain 
of  September  19  was  sufficient  within  the  Stat- 
ute, yet  unless  there  was  a  subsequent  delivery 
to,  and  acceptance  of,  goods  by  the  defendant,, 
the  property,  under  the  special  circumstances, 
did  not  pass,  and  remained  the  plaintiff's  at  the 
time  of  the  fire. 

a.  The  memorandum  leaves  it  doubtful,, 
whether  a  sale  in  presenti,  or  a  contract,  or 
proposals  towards  a  contract,  for  a  future  sale,, 
were  intended.  The  probable,  if  not  necessary 
inference,  from  the  face  of  the  paper,  is,  that 
no  present  sale  is  made. 

1.  No  specific  goods  are  designated. 

2.  An  election  to  reject  or  deny  any  contract 
as  to  part,  at  the  mere  pleasure  of  the  purchas- 
er, is  reserved. 

3.  Credit  is  not  to  commence  until  a  future 
uncertain  event. 

4.  Delivery  is  thereafter  to  be  made.    . 

a.  The  goods  in  fact  were  not  at  the  time 
selected,  or  set  *apart;  and  of  course  [*458 
no  property  therein  could  or  did  pass ;  this  aids 
also  the  inference  from  the  face  of  the  paper, 
that  no  present  sale  was  intended. 

c.  When  plaintiff  subsequently  selected  them,, 
the  property  would  not  pass,  certainly  under 
such  a  contract,  until  defendant  accepted  them, 
and  thus  adopted  the  particular  designation; 
and  this  he  never  did.  In  Rhode  v.  Thwaites, 
6  B.  &  C.  388,  there  was  such  actual  acceptance 
by  the  buyer. 

e.  The  plaintiff  was  permitted  to  prove  that 
he  had  a  right  to  a  note  before  delivery;  and  he 
would  have  a  lien  for  this;  which  affords  some 
ground  of  additional  argument  to  show  that 
the  property  did  not  pass. 

n.  There  was  nb  delivery  by  the  plaintiff, 
nor  acceptance  by  the  defendant,  sufficient  to 
take  the  case  out  of  the  operation  of  the  Stat- 
ute requiring  a  demand. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court  of 
the  United  States  for  the  District  of  Massachu- 
setts. 

The  suit  was  brought  by  the  plaintiffs  in  the 
court  below,  to  recover  the  price  of  three  hun- 
dred bales  of  brown,  and  of  one  hundred  cases 
of  blue  drills,  which  they  had  previously  sold 
to  the  defendant. 

The  contract  for  the  purchase  was  made  with 
the  house  of  Mason  &  Lawrence,  agents  of  the 
plaintiffs,  in  Boston,  on  the  19th  September, 
1850,  and  a  memorandum  of  the  same  signed  by 
the  parties.  A  bill  of  parcels  was  made  out  un- 
der date  of  30th  September,  stating  the  pur 
chase  of  the  goods  by  the  defendant,  carrying- 
out  prices,  and  footing  up  the  amount  at  $18,- 
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565.03;  also  the  terms  of  payment — ^note  at 
twelve  months,  payable  to  the  treasurer  of 
the  plaintiffs.  This  was  forwarded  to  the  de- 
fendant on  the  11th  October ,  and  in  pursu- 
ance of  an  order  from  him,  the  three  hundred 
bales  were  sent  from  their  establishment  at 
Salmon  Falls  by  the  railroad,  and  arrived  at 
the  depot  in  Boston  on  the  30th  October,  of 
which  notice  was  given  to  the  defendant  on 
the  same  day,  and  a  delivery  tendered.  He 
requested  that  the  goods  should  not  be  sent  to 
his  warehouse  or  place  of  delivery,  for  the  rea- 
son, as  subsequently  stated  by  his  clerk,  there 
was  no  room  for  storage.  The  agents  of  the 
plaintiffs,  the  next  day  renewed  the  tender  of 
delivery  by  letter,  addine  that  the  goods  re- 
mained at  the  depot  at  his  risk,  and  subject 
to  storage,  to  which  no  answer  was  returned. 
On  the  night  of  the  4th  November,  the  rail- 
road depot  was  consumed  by  fire,  and  with 
it  the  three  hundred  bales  ot  the  goods  in 
question.  The  price  was  to  be  paid  by  note 
at  twelve  months,  which  the  defendant  refused 
to  give,  upon  which  refusal  this  action  was 
brought. 

454*1  *The  court  below,  at  the  trial,  held 
that  the  written  memorandum  made  at  the  time 
of  entering  into  the  contract  between  the  agents 
of  the  plaintiffs  and  the  defendant,  was  not 
sufficient  to  take  the  case  out  of  the  Statute  of 
Frauds,  and  as  there  was  no  acceptance  of  the 
goods,  the  plaintiffs  could  not  recover. 

As  we  differ  with  the  learned  judge  who 
tried  the  cause,  as  to  the  sufficiency  of  the  writ- 
ten memorandum,  the  question  upon  the  stat- 
ute is  the  only  one  that  it  will  be  material  to 
notice.    The  memorandum  is  as  follows: 

"Sept.  19— W.  W.  Goddard,  12  Mos. 
300  bales   S.   F.   drUls,    -    -     -    -    7% 
100  cases  blue  do.         8% 

Credit  to  commence  when  ship  sails:  not 
after  Dec.  1st— delivered  free  of  charge 
for  truckage. 

The   blues,  if  color  satisfactory   to  pur- 
chasers. R.  M.  M. 

W.  W.  G." 

The  statute  of  Massachusetts  on  this  subject 
is  substantially  the  same  as  that  of  29  Car.  II. 
•ch.  3.  sec.  17,  and  declares  that  no  contract  for 
the  sale  of  goods,  etc.,  shall  be  valid,  etc.,  "un- 
less some  note  or  memorandum  in  writing  of 
the  bargain  be  made,  and  signed  by  the  party 
to  be  charged  thereby,  or  by  some  person  there- 
unto by  him  lawfully  authorized. 

The  word  "bargain,"  in  the  Statute,  means 
the  terms  upon  which  the  respective  parties 
-contract ;  and  in  the  sale  of  goods,  the  terms  of 
the  bargain  must  be  specified  in  the  note  or 
memorandum,  and  stated  with  reasonable  cer- 
tainty, so  that  they  can  be  understood  from  the 
writing  itself,  without  having  recourse  to  parol 
proof;  for,  unless  the  essential  terms  of  the 
sale  can  be  ascertained  from  the  writing  itself, 
or  by  a  reference  contained  in  it  to  something 
else,  the  memorandum  is  not  a  compliance  with 
the  Statute. 

This  brief  note  of  the  contract,  however,  like 
all  other  mercantile  contracts,  is  subject  to  ex- 
planation by  reference  to  the  usage  and  cus- 
tom of  the  trade,  with  a  view  to  get  at  the  true 
meaning  of  the  parties,  as  each  is  presumed  to 
have  contracted  in  reference  to  them.  And  al- 
though specific  and  express  provisions  will  con- 
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trol  the  usage,  and  exclude  any  such  explana- 
tion, yet,  if  the  terms  are  technical,  or  equivo- 
cal on  the  face  of  the  instrument,  or  made  so 
by  reference  to  extraneous  circumstances,  parol 
evidence  of  the  usage  and  practice  in  the  trade, 
is  admissible  to  explain  the  meaning.  2  Kent's 
C.  556,  and  n.  3;  Id.  260,  and  n.;  Long  on  Sales, 
197,  ed.  1839;    1  Gale  &  Davis,  52. 

Extraneous  evidence  is  also  admissible  to 
show  that  a  person  whose  name  is  affixed  to 
the  contract,  acted  only  as  an  agent,  thereby 
enabling  the  principal  either  to  sue  or  be  sued 
in  his  *own  name;  and  this,  though  it  [*455 
purported  on  its  face  to  have  been  made  by  the 
agent  himself,  and  the  principal  not  named. 
Higgins  V.  Senior,  8  M.  &  Wels.  834;  Trueman 
v.  Loder,  II  Ad.  i,  Ell.  589.  Lord  Denman  ob- 
served, in  the  latter  case,  "that  parol  evidence 
is  always  necessary  to  show  that  the  party 
sued  is  the  party  making  the  contract,  and 
boimd  by  it;  whether  he  does  so  in  his  own 
name,  or  in  that  of  another,  or  in  a  feigned 
name,  and  whether  the  contract  be  signed  by 
his  own  hand  (or  that  of  an  agent)  are  inquiries 
not  different  in  their  nature  from  the  question. 
Who  is  the  person  who  has  just  ordered  goods 
in  a  shop?  If  he  is  sued  for  the  price,  and  his 
identity  made  out,  the  contract  is  not  varied  by 
appearing  to  have  been  made  by  him  in  a  name 
not  his  own." 

So  the  si^ature  of  one  of  the  parties  is  a  suf- 
ficient signmg  to  charge  the  firm.  Soames  v. 
Spencer,  1  D.  &  R.  32;  Long  on  Sales,  58. 

It  has  also  been  held,  in  the  case  of  a  sold 
note  which  expressed  "eighteen  pockets  of 
hops,  at  100s.,"  that  parol  evidence  was  admis- 
sible to  show  that  tne  100s.  meant  the  price 
per  cwt.  Spicer  v.  Cooper,  1  Gale  &  D.  52; 
5  Jurist,  1036. 

The  memorandum  in  that  case  was  as  fol- 
lows: *'Sold  to  Waite  Spicer,  of  S.  Walden, 
18  pos.  Kent  hops,  as  under  July  23,  1840;  10 
pos.  Barlow  East  Kent,  1839;  8  poo.  Springall 
Goodhurst  Kent,  1839,  lOOs.  Delivered,  John 
Cooper." 

Evidence  was  admitted  on  the  trial  to  prove 
that  the  100s.  was  understood  in  the  trade  to 
refer  to  the  price  per  cwt.,  and  the  ruling  ap- 
proved by  the  King's  Bench.  Lord  Denman 
put  a  case  to  the  counsel  in  the  argument  to 
illustrate  his  view,  that  bears  upon  the  case  be- 
fore us.  Suppose,  he  said,  the  contract  had 
been  for  ten  butts  of  beer,  at  one  shilling,  the 
ordinary  price  of  a  gallon — and  intimated  that 
the  meaning  could  hardly  be  mistaken. 

Now,  within  the  principles  above  stated,  we 
are  of  opinion  that  the  memorandum  in  ques- 
tion was  a  sufficient  compliance  with  the  stat- 
ute. It  was  competent  to  show,  by  parol  proof, 
that  Mason  signed  for  the  firm  of  Mason  k 
Lawrence,  and  that  the  house  was  acting  as 
agents  for  the  plaintiffs,  a  company  engaged  in 
manufacturing  the  goods  which  were  the  sub- 
ject of  the  sale;  and  also  to  show,  that  the 
figures  714  and  8%,  set  opposite  the  three  hun- 
dred bales  and  one  hundred  cases  of  goods, 
meant  seven  and  a  quarter  cents,  and  eight  and 
three  quarters  cents  per  yard. 

The  memorandum,  therefore,  contains  the 
names  of  the  sellers,  and  of  the  buyer — ^the 
commodity  and  the  price — also,  the  time  of 
credit,  and  conditions  of  the  delivery;  and,  in 
the  absence  of  any  specified  time  or  place  of 
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delivery,  the  law  will  supply  the  omission, 
456*]  'namely,  a  reasonable  time  after  the 
goods  are  called  for,  and  usual  place  of  busi- 
ness of  the  purchaser,  or  his  customary  place 
for  the  delivery  of  goods  of  this  description. 

In  respect  to  the  giving  of  the  note,  which 
was  to  run  during  the  period  of  the  credit,  it 
ap]>ears  to  be  the  uniform  custom  of  the  house 
of  Mason  &  Lawrence,  to  take  notes  for  goods 
sold  of  this  description.  The  defendant  was 
one  of  their  customers,  and  knew  this  usage; 
and  it  is  a  presumption  of  law,  therefore,  that 
the  purcbase  was  made  with  reference  to  it, 
there  being  no  stipulation  to  the  contrary  in  the 
contract  of  the  parties. 

We  are  also  of  opinion,  even  admitting  that 
there  might  be  some  obscurity  in  the  terms  of 
the  memorandum,  and  intrinsic  difficulty  in  a 
proper  understanding  of  them,  that  it  would 
be  competent,  under  the  circumstances  of  the 
case,  to  refer  to  the  bill  of  parcels  delivered, 
for  the  purpose  of  explanation.  We  do  not  say 
that  it  would  be  a  note  in  writing,  of  itself 
sufficient  to  bind  the  defendant  within  the 
statute;  though  it  might  be  to  bind  the  plain- 
tiff. 

It  was  a  bill  of  tale  made  out  by  the  seller, 
and  contained  his  understanding  of  the  terms 
and  meaning  of  the  contract;  and  having  been 
received  by  tae  buyer,  and  acquiesced  in  (for 
the  order  to  have  the  goods  forwarded  was 
given  after  it  was  received),  the  natural  infer- 
ence would  seem  to  be,  that  the  interpretation 
given  was  according  to  the  understanding  of 
both  parties.  It  is  not  necessary  to  say  that 
this  would  be  the  conclusion,  if  the  bill  differed 
materially  from  the  written  contract;  that 
might  present  a  different  question;  but  we 
think  it  is  so  connected  with,  and  naturally  re- 
sulting from,  the  transaction,  that  it  may  be 
properly  referred  to  for  the  purpose  of  explain- 
ing any  ambiguity  or  abbreviations,  so  common 
in  these  brief  notes  of  mercantile  contracts. 

A  printed  bill  of  parcels,  delivered  by  the 
seller,  may  be  a  sufficient  memorandum  with- 
in the  Statute  to  bind  him,  especially,  if  subse- 
quently recognized  by  a  letter  to  the  buyer.  2 
Bos.  &  P.  238  D.;  3  £sp.  180.  And  generally 
the  contract  may  be  collected  from  several  dis- 
tinct papers  taken  together,  as  forming  parts  of 
an  entire  transaction,  if  they  are  connected  by 
express  reference  from  the  one  to  the  others. 
3  Ad  and  £11.  355;  9  B.  &  Or.  561;  2  Id.  945; 
3  Taunt.  169;  6  Cow.  445;  2  M.  &  Well.  660; 
Long  on  Sales,  55,  and  cases. 

In  the  case  before  us,  the  bill  of  parcels  is 
not  only  connected  with  the  contract  of  sale, 
which  has  been  signed  by  both  parties,  but 
was  made  out  and  delivered  in  the  course  of 
the  fulfillment  of  it;  has  been  acquiesced  in  by 
the  buyer,  and  the  goods  ordered  to  be  delivered 
after  it  was  receiv^.  It  is  not  a  memorandum 
sufficient  to  bind  him,  because  his  name  is  not 
457»]  affixed  no  it  by  his  authority;  but  if 
he  had  subsequently  recognized  it  by  letter  to 
the  sellers,  it  might  have  been  sufficient.  2  B. 
A  P.  238;  2  M.  &  Wels.  653;  3  Taunt.  169. 

But  although  we  admit,  if  it  was  necessary 
for  the  plaintiffs  to  rely  upon  the  bill  as  the 
note  or  memorandum  within  the  Statute,  they 
must  have  failed,  we  think  it  competent,  with- 
in the  principle  of  the  cases  on  the  subject, 
from  its  connection  with^  and  relation  to,  the 
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contract,  to  refer  to  it  as  explanatory  of  any 
obscurity  or  indefiniteness  of  its  terms,  for  the 
purpose  of  removing  the  ambiguity. 

Take,  for  example,  as  an  instance,  the  objec- 
tion that  the  price  is  uncertain,  the  figures  7y^ 
and  8%,  opposite  the  300  bales  and  100  cases  of 
drills,  given  without  any  mark  to  denote  what 
is  intended  by  them. 

The  bill  of  parcels  carries  out  these  figures  as 
so  many  cents  per  yard,  and  the  aggregate 
amount  footed  up;  and  after  it  is  received  by 
the  defendant,  and  with  a  knowledge  of  this 
explanation,  he  orders  the  goods  to  be  for- 
warded. 

We  cannot  doubt  but  that  the  bill,  imder 
such  circumstances,  affords  competent  evidence 
of  the  meaning  to  be  given  to  this  part  of  the 
written  memorandum.  And  so,  in  respect  to 
any  other  indefinite  or  abbreviated  item  to  be 
found  in  this  brief  note  of  a  mercantile  con- 
tract. 

For  these  reasons,  we  are  of  opinion  that  the 
judgment  of  the  court  below  must  be  reversed, 
and  the  proceedings  remitted,  with  directions 
to  award  a  venire  de  novo. 

Messrs.  Justices  Catron,  Daniel  and  Curtis^ 
dissented. 

Daniel,  Justice,  dissenting: 

Upon  the  point  made  in  this  case,  on  the 
Statute  of  Frauds,  I  entirely  concur  in  the  ex- 
position of  the  law  just  announced  by  the 
court.  With  respect,  however,  to  the  proceed- 
ings ordered  by  this  court  to  be  taken  in  this 
case  in  the  Circuit  Court,  I  am  constrained  to 
dissent  from  the  decision  of  my  brethren.  My 
opinion  is,  that  imder  the  2d  section  of  the  3d 
article  of  the  Constitution,  the  courts  of  the 
United  States  could  not  take  cognizance  of  the 
controversy  between  these  parties;  and  that 
therefore  the  proper  direction  to  the  Circuit 
Court  would  have  been  to  dismiss  this  suit  for 
want  of  jurisdiction.  My  reasons,  for  the  con- 
clusion here  expressed,  having  been  given  in 
detail  in  the  case  of  Bundle  et  al.  v.  The  Dela- 
ware and  Raritan  Canal  Company,  during  the 
present  term,  it  is  unnecessary  to  repeat  them 
on  this  occasion. 

*Mr.  Justice  Curtis :  [*4 5 8 

I  have  the  misfortune  to  differ  from  the  ma- 
jority of  my  brethren,  in  this  case,  and,  as  the 
question  is  one  which  enters  into  the  daily  busi- 
ness of  merchants,  and  at  the  same  time  in- 
volves the  construction  of  a  Statute  of  the 
Commonwealth  of  Massachusetts  I  think  it 
proper  to  state,  briefly,  the  grounds  on  which  I 
rest  my  opinion. 

The  first  question  is,  whether  the  writing  of 
the  19th  of  September  is  a  sufficient  memoran- 
dum within  the  3d  section  of  the  74th  chapter 
of  the  Revised  Statutes  of  Massachusetts.  The 
writing  is  in  these  words  and  figures: 

"Sept.  19.    W.  W.  Goddard,  12  mos. 
300  bales  S.  F.  drills,       -    ...    714 
100   cases    blue       " S% 

Cr.  to  commence  when  ship  sails;  not  after 
Dec'r  1st;  delivered  free  of  charge  for  truckage.' 

R.  M.  M. 
W.  W.  G. 

The  blues,  if  color  is  satisfactory  to  pur- 
chaser." 

Does  this  writing  show,  upon  its  face,  and 
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without  resorting  to  extraneous  evidence,  that 
W.  W,  Goddard  was  the  purchaser  of  these 
goods?  I  think  not.  Certainly  it  does  not  so 
state  in  terms,  nor  can  I  perceive  how  the  fact 
can  be  collected  from  the  paper,  by  any  certain 
intendment.  If  it  be  assumed  that  a  sale  was 
made,  and  that  Goddard  was  a  party  to  the 
transaction,  what  is  there,  on  the  face  of  the 
paper,  to  show  whether  Goddard  sold  or 
bought?  Extraneous  evidence  that  he  was  the 
seller,  would  be  just  as  consistent  with  this 
writing,  as  extraneous  evidence  that  he  was  the 

Purchaser.  Suppose  the  fact  had  been,  that 
lason  was  the  purchaser,  and  that  the  writing 
might  be  explained  by  evidence  of  that  fact;  it 
would  then  be  read  that  Goddard  sold  to  Ma- 
son, on  twelve  months'  credit;  and  this  evidence 
would  be  consistent  with  everything  which  the 
paper  contains,  because  the  paper  is  wholly 
silent  as  to  the  fact  whether  Le  W9j  the  seller 
or  the  purchaser.  In  Bailey  et  al.  v.  Ogden,  3 
Johns.  398,  an  action  for  not  accepting  sugars, 
the  memorandum  was: 

"14  December. 

J.  Ogden  &  Co.— Bailey  &  Bogart. 
Brown,  12y,     ) 
White,  16V4      5 

60  and  90  days. 

Debenture  part  pay.* 

Mr.  Justice  Kent,  who  delivered  the  opinion 
of  the  court,  enumerating  the  objection  to  the 
memorandum,  says  no  person  can  ascertain, 
from  this  memorandum,  which  of  the  parties 
was  seller,  and  which  buyer;  and  I  think  it 
459*]  would  be  diflBcult  to  ♦show  that  the 
memorandum  now  in  question  is  any  more  intel- 
ligible,  in  reference  to  this  fact. 

Indeed,  I  do  not  understand  it  is  supposed, 
that,  in  the  absence  of  all  extraneous  evidence, 
it  could  be  determined  by  the  court,  as  matter 
of  law,  upon  an  inspection  of  the  paper  alone, 
that  Goddard  was  the  purchaser  of  these  goods. 
The  real  inquiry  is,  whether  extraneous  evi- 
dence of  this  fact  is  admissible. 

Now,  it  is  true,  the  Statute  requires  only 
some  note,  or  memorandum,  in  writing,  of  the 
bargain;  but  I  consider  it  is  settled,  that  this 
writing  must  show  who  is  vendor,  and  who  is 
'purchaser.  In  Champion  v.  Plunler,  1  Bos.  & 
P.  New  Rep.  262,  the  memorandum  contained 
the  name  of  the  vendor,  a  description  of  the 
goods,  and  their  price,  and  was  signed  by  the 
vendee;  yet,  it  was  held  that  the  vendee  could 
not  maintain  an  action  thereon,  because  it  did 
not  appear,  from  the  writing,  that  he  wns  ven- 
dee, though  it  was  clearly  proved  by  parol. 

In  Sherbum  et  al.  v.  Shaw,  1  N.  H.  157,  the 
plaintiffs  caused  certain  real  estate  to  be  sold 
at  auction,  and  the  defendant,  being  the  high- 
est bidder,  signed  a  memorandum,  agreeing  to 
take  the  property;  this  memorandum  was  writ- 
ten on  a  paper,  headed,  "ArticU*  af  boAq  of  the 
estate  of  Jonathan  Warner,  deceased,"  contain- 
ing the  terms  of  the  sale;  and  this  paper  was 
also  signed  by  the  auctioneer.  Yet  the  court, 
through  Mr.  Justice  Woodbury,  who  delivered 
the  opinion,  held  that,  as  the  paper  failed  to 
show  that  the  plaintiffs  were  the  vendors,  it 
was  radically  defective.  Here,  also,  there  was 
no  doubt  that  the  plaintiffs  were  the  vendors, 
but  extraneous  evidence  to  supply  this  fact  was 
considered  inadmissible. 

It  seems  to  me  that  the  fact  that  the  defend- 
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ant  was  the  purchaser,  is,  to  say  the  least,  as 
necessary  to  bo  stated  in  the  writing  as  any 
other  fact,  and  that  to  allow  it  to  be  proved  by 
parol,  is  to  violate  the  intent  of  the  Statute, 
and  encounter  the  very  mischiefs  which  it  waa 
enacted  to  prevent.  Chancellor  Kent,  2  Com. 
511,  says,  "the  contract  must,  however,  be  stat- 
ed with  reasonable  certainty,  so  that  it  can  be 
understood  from  the  writing  itself,  without 
having  recourse  to  parol  proof."  And  this 
position  rests  upon  a  current  of  authorities, 
both  in  England  and  America,  which  it  is  pre- 
sumed are  not  intended  to  be  disturbed.  But 
how  can  the  contract  be  understood  from  the 
writing  itself,  when  that  fails  to  state  which 
party  is  vendor  and  which  purchaser  ? 

I  am  aware  that  a  latent  ambiguity  in  a  con- 
tract may  be  removed  by  extraneous  evidence, 
according  to  the  rules  of  the  common  law;  and 
that  such  evidence  is  also  admissible  to  show 
what,  in  point  of  fact,  was  the  subject  matter 
called  for  by  the  terms  of  a  contract.  Brad- 
lee  V.  Steam  P.  Co.  16  Pet.  98.  So  when 
*an  act  has  been  done  by  a  person,  and  [*460 
it  is  doubtful  whether  he  acted  in  a  private  or 
official  capaidty,  it  is  allowable  to  prove  by 
parol  that  he  was  an  agent  and  acted  as  such. 
But  these  cases  fall  far  short  of  proving  that 
when  a  statute  requires  a  contract  to  be  in 
writing,  you  may  prove  by  parol  the  fact  that 
the  defendant  was  purchaser,  the  writing  being 
silent  as  to  that  fact;  or  that  a  writing,  whi<£ 
does  not  state  who  is  vendor  and  who  pur- 
chaser, does  contain  in  itself  the  essentials 
of  a  contract  of  sale. 

It  is  one  thing  to  construe  what  is  written ;  it 
is  a  very  different  thing  to  supply  a  substantive 
fact  not  stated  in  the  writing.  It  is  one  thing 
to  determine  the  meaning  and  effect  of  a  com- 
plete and  valid  written  contract,  and  it  is  an- 
other thing  to  take  a  writing,  which  on  its  face 
imports  no  contract,  and  make  it  import  one 
by  parol  evidence.  It  is  one  thing  to  show 
that  a  party,  who  appears  by  a  writing  to  have 
made  a  contract,  made  it  as  an  agent,  and  quite 
a  different  thing  to  prove  by  parol  that  he  made 
a  purchase  when  the  writing  is  silent  as  to  that 
fact.  The  duty  and  power  of  the  court  is  a 
duty  and  power  to  give  a  construction  to  what 
is  written,  and  not  in  any  case  to  permit  it  to 
be  added  to  by  parol.  Least  of  all  when  a  stat- 
ute has  required  the  essential  requisites  of  a 
contract  of  sale  to  be  in  writing,  is  it  admissi- 
ble, in  my  judgment,  to  allow  the  fact,  that 
the  defendant  made  a  purchase,  to  be  proved  by 
parol.  If  this  fact,  which  lies  at  the  basis  of 
the  action  and  to  which  every  other  is  but  in- 
cidental, can  be  proved  by  evidence  out  of  the 
writing  signed  by  the  defendant,  the  Statute 
seems  to  me  to  be  disregarded. 

It  has  been  argued  that  the  bill  of  parcels, 
sent  to  Goddard  by  Mason  &  Lawrence,  and 
received  by  him,  may  be  resorted  to  for  the 
purpose  of  showing  he  was  the  purchaser.  But 
it  is  certainly  the  law  of  Massachusetts,  where 
this  contract  was  made,  and  the  case  tried,  as 
I  believe  it  is  of  most  other  States,  and  of 
England,  that  unless  the  memorandum  which 
is  signed  contains  a  reference  to  some  other  pa- 
per, no  paper,  not  signed  by  the  party  to  be 
charged,  can  be  connected  with  the  memoran- 
dum, or  used  to  supply  any  defect  therein. 
This  was  held  in  Morton  et  al.  v.  Dean,  13  Met. 
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385,  a  ease  to  which  I  shall  have  occasion  more 
fully  to  refer  hereafter.  And  in  conform^'ty 
therewith,  Chancellor  Kent  lays  down  the  rule 
in  2  Com.  511,  and  refers  to  many  authorities 
in  support  of  it.  I  am  not  aware  that  any 
court  has  held  otherwise. 

That  this  bill  of  parcels  was  of  itself  a  suf- 
ficient memorandum  under  the  Statute,  or  that 
it  was  a  paper  signed  by  the  defendant,  or  by 
any  person  by  him  thereunto  lawfully  author- 
ized, I  do  not  understand  to  be  held  by  the 
majority  of  the  court. 

461*]  *Now,  the  memorandum  of  the  19th 
September,  is  either  sufficient  or  insufficient, 
under  the  Statute.  If  the  former,  there  is  no 
occasion  to  resort  to  the  bill  of  parcels  to  show 
who  was  vendor,  and  who  purchaser;  because, 
if  the  latter,  it  cannot,  consistently  with  the 
Statute,  be  made  good  by  another  paper  not 
signed,  and  connected  with  it  only  by  parol. 
To  charge  a  party  upon  an  insufficient  memo- 
randum, added  to  by  another  independent  pa- 
per, not  signed,  would  be  to  charge  him  when 
there  was  no  sufficient  memorandum  signed  by 
him,  and  therefore  in  direct  conflict  with  the 
Statute.  It  does  not  seem  to  me  to  be  an  an- 
swer, to  say  that  the  bill  of  parcels  was  made 
out  pursuant  to  the  memorandum.  If  the 
signed  memorandum  itself  does  not  contain  the 
essentials  of  a  contract  of  sale,  and  makes  no 
reference  to  any  other  paper,  in  no  legal  sense 
b  any  other  paper  pursuant  to  it — ^nor  can  any 
other  paper  be  connected  with  it,  save  by  parol 
evidence,  which  the  Statute  forbids.  In  point 
of  fact,  it  would  be  difficult  to  imagine  any 
two  independent  papers  more  nearly  connected, 
than  a  memorandum  made  and  signed  by  an 
auctioneer,  and  the  written  conditions  read  by 
him  at  the  sale.  Yet  it  is  settled,  that  the  lat- 
ter cannot  be  referred  to,  unless  expressly  called 
for  by  the  very  terms  of  the  signed  memoran- 
dum. Upon  what  principle  does  a  bill  of  par- 
eel  stand  upon  any  better  ground? 

The  distinction,  heretofore,  has  been  between 
papers  called  for  by  the  memorandum  by  ex- 
press reference,  and  those  not  called  for;  this 
decision,  for  the  first  time,  I  believe,  disregards 
that  distinction,  and  allows  an  unsigned  paper, 
not  referred  to,  to  be  used  in  evidence  to  charge 
the  purchaser. 

In  my  judgment,  this  memorandum  was  de- 
fective in  not  showing  who  was  vendor,  and 
who  purchaser,  and  oral  evidence  to  supply 
this  defect  was  not  admissible. 

But  if  this  difficulty  could  be  overcome,  or 
if  it  had  appeared  on  the  face  of  the  paper,  that 
Ooddard  was  the  purchaser,  still,  in  my  judg- 
ment, there  is  no  sufficient  memorandum.  I 
take  it  to  be  clearly  settled,  that  if  the  court 
cannot  ascertain  from  the  paper  itself,  or  from 
some  other  paper  therein  referred  to,  the  es- 
sential terms  of  the  sale,  the  writing  does  not 
take  the  case  out  of  the  Statute.  This  has 
been  so  often  decided,  that  it  is  sufficient  to  re- 
fer to  2  Kent's  Com.  511,  where  many  of  the 
cases  are  collected. 

The  rule  stated  by  the  Chancellor,  as  a  just 
deduction  from  the  authorities,  is,  ''Unless  the 
essential  terms  of  the  sale  can  be  ascertained 
from  the  writing  itself,  or  by  a  reference  con- 
tamed  in  it  to  something  else,  the  writing  is 
not  a  compliance  with  the  statute;  and  if  the 
•greement  be  thus  defective,  it  cannot  be  sup- 
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plied  by  parol  proof,  for  that  would  at  once 
mtroduc^  all  the  *mischiefs  which  the  [*462 
Statute  of  Frauds  and  Perjuries  was  intended 
to  prevent." 

The  Statute,  then,  requires  the  essential 
terms  of  the  sale  to  be  in  writing;  the  credit  to 
be  allowed  to  the  purchaser  is  one  of  the  terms 
of  the  sale. 

And  if  the  memorandum  shows  that  a  credit 
was  to  be  given,  but  does  not  fix  its  termination 
it  is  fatally  defective,  for  the  court  cannot  as- 
certain, from  the  paper,  when  a  right  of  action 
accrues  to  the  vendee,  and  the  contract  shown 
by  the  paper  is  not  capable  of  being  described 
in  a  declaration.  The  rights  of  the  parties,  in 
an  essential  particular,  are  left  imdetermined 
by  the  paper.  This  paper  shows  there  was 
to  be  a  credit  of  six  months,  and  contains  this 
clause — "Cr.  to  commence  when  ship  sails: 
not  after  Dec*r  1st."  According  to  this  paper, 
when  is  this  credit  to  commence?  The  answer 
is,  when  the  ship  sails,  if  before  December  Ist. 
What  ship?    The  paper  is  silent. 

This  is  an  action  against  Goddard  for  not 
delivering  his  note  on  twelve  months'  credit, 
and  it  is  an  indispensable  inquiry,  on  what 
day,  according  to  the  contract,  the  note  should 
bear  date.  The  plaintiffs  must  aver,  in  their 
declaration,  what  note  Goddard  was  bound  to 
deliver,  and  the  memorandum  must  enable  the 
court  to  say  that  the  description  of  the  notes 
in  the  declaration  is  correct.  They  attempt 
this  by  averring,  in  the  declaration,  that  the 
contract  was  for  a  note  payable  in  twelve 
months  from  the  sailing  of  a  ship  called  the 
Crusader,  and  that  this  ship  sailed  on  the  sixth 
dav  of  November.  But  the  writing  does  not 
refer  to  the  Crusader;  and  if  oral  evidence  were 
admissible  to  prove  that  the  parties  referred  to 
the  Crusader,  this  essential  term  of  their  con- 
tract is  derived  from  parol  proof,  contrary  to 
the  requirement  of  the  Statute.  It  was  upon 
this  ground  the  case  of  Morton  et  al.  v.  Dean, 
and  many  other  similar  cases,  l^ave  been  decid- 
ed. In  that  case,  there  was  a  memorandum 
signed  by  the  auctioneer,  as  the  agent  of  both 
parties,  containing  their  names,  as  vendor  and 
vendee,  the  price  to  be  paid,  and  a  sufficient 
description  of  the  property.  But  it  appeared 
that  there  were  written  or  printed  conditions 
read  at  the  sale,  but  not  referred  to  in  the  mem- 
orandum, containing  the  terms  of  credit,  etc., 
and  therefore  that  the  memorandum  did  not 
fix  all  the  essential  parts  of  the  bargain,  and  it 
was  held  insufficient. 

But  further;  even  if  oral  evidence  were  ad- 
missible to  show  that  the  parties  had  in  view 
some  particular  vessel,  and  so  to  explain  or  ren- 
der certain  the  memorandum,  no  such  evidence 
was  offered,  and  no  request  to  leave  that  ques- 
tion of  fact  to  the  jury  was  made.  Mason, 
who  made  the  contract  with  Goddard,  was  a 
witness,  but  he  does  not  pretend  the  par- 
ties had  any  particular  vessel  in  view,  still  less 
that  they  agreed  on  the  •Crusader  as  [*463 
the  vessel,  the  sailing  of  which  was  to  be  the 
commencement  of  the  credit.  I  cannot  per- 
ceive, therefore,  how  either  of  the  counts  in 
this  declaration  is  supported  by  the  evidence, 
or  how  a  different  verdict  could  lawfully  have 
been  rendered. 

The  count  for  goods  sold  and  delivered,  was 
clearly  not  maintained,  because,  when  the  ac- 
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tion  was  brought,  the  credit  had  not  expired, 
even  if  it  began  on  the  19th  of  September.  One 
of  the  special  counts  avers,  that  the  notes  were 
to  be  due  twelve  months  from  the  30th  of  Sep- 
tember; but  this  is  inconsistent  with  the  writ- 
ten memorandum,  and  there  is  no  evidence  to 
support  it.  The  other  special  counts  all  de- 
clare for  a  note  due  twelve  months  after  the 
sailing  of  the  Crusader;  but,  as  already  stated, 
there  is  no  evidence  whatever  to  support  this 
allegation,  and  a  verdict  of  the  jury,  affirming 
such  a  contract,  must  have  been  set  aside. 

It  may  be  added,  also,  that  no  one  of  the 
prayers  for  instructions,  contained  in  the  bill 
of  exceptions,  makes  the  fact  that  the  parties 
had  reference  to  the  Crusader,  any  element  of 
the  contract,  but  that  each  of  them  asks  for  an 
instruction  upon  the  assumption  that  this  nec- 
essary term  of  the  contract  had  not  been  in  any 
way  supplied. 

I  consider  the  language  of  Chief  Justice 
Marshall,  in  Grant  v.  Naylor,  4  Cranch,  234, 
applicable  to  this  case.  That  great  Judge  says: 
*' Already  have  so  many  cases  been  taken  out 
of  the  Statute  of  Frauds,  which  seem  to  be 
within  its  letter,  that  it  may  well  be  doubted 
whether  the  exceptions  do  not  let  in  many  of 
the  mischiefs  against  which  the  rule  was  in- 
tended to  guard.  The  best  judges  in  England 
have  been  of  opinion  that  this  relaxing  con- 
struction of  the  Statute  ought  not  to  be  ex- 
tended further  than  it  has  already  been  carried, 
and  this  court  entirely  concurs  in  that  opin- 
ion." 

I  am  authorized  to  state  that  Mr.  Justice 
Catron  concurs  in  this  opinion. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Massachu- 
setts, and  was  argued  by  counsel;  on  consider- 
ation whereof,  it  is  now  here  ordered  and  ad- 
judged by  this  court,  that  the  judgment  of  the 
said  Circuit  Court  in  this  cause  be,  and  the 
same  is  hereby  reversed,  with  costs;  and  that 
this  cause  be,  and  the  same  is  hereby  re- 
manded to  the  said  Circuit  Court,  with  direc- 
tions to  award  a  venire  facias  de  novo. 


464»]  'WILLIAM  D.  NUTT,  Executor  of 
Alexander  Hunter,  Deceased,  Plaintiff  in  £r- 
roff 

T. 

PHILIP  H.  MINOR. 

Fixed   annual    salary— contract   for   increased 
pay,  when  not  implied. 

Where  the  marshal  of  the  District  of  Columbia 
engaged  the  services  of  a  clerk  for  a  stipulated 
sum  per  annum,  and  the  service  continued  without 
any  new  agreement,  and  the  Jury  were  instructed 
that  they  might  imply  a  new  agreement,  to  pay 
the  clerk  at  a  different  rate,  this  Instruction  was 
erroneous.  There  was  nothing  in  the  evidence 
from  which  the  jury  could  Imply  such  new  agree- 
ment. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  States 
for  the  District  of  Columbia,  holden  in  and  for 
the  County  of  Washington. 
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The  facts  are  stated  in  the  opinion  of  the 
court. 

It  was  argued  by  Messrs.  Bradley  and  Davit 
for  the  plaintiff  in  error,  and  by  Mr.  Lawrence, 
with  whom  was  Mr.  Carlisle,  for  the  defendant 
in  error. 

Mr.  Justice  Catron  delivered  the  opinion  of 
the  court: 

Alexander  Hunter  was  appointed  Marshal 
of  the  District  of  Columbia  in  1834,  and  con- 
tinued to  fill  that  office  by  re-appointments, 
until  June,  1848,  at  which  time  he  died. 
Shortly  after  he  entered  on  the  duties  of  his 
office,  in  1834,  he  appointed  Daniel  Minor  his 
deputy  for  the  County  of  Alexandria,  where  a 
separate  court  was  held  and  jurisdiction  exer- 
cised; and  for  that  county  Daniel  Minor  was 
practically  marshal. 

Philip  H.  Minor,  the  plaintiff  below,  was 
the  brother  of  Daniel  Minor,  who,  being  de- 
sirous to  obtain  the  office  of  clerk  to  the  Mar- 
shal for  Philip  H.,  applied  to  Hunter  for  this 
purpose,  and  advised  him  to  employ  Philip  H. 
as  his  clerk,  and  Hunter  agreed  to  do  so;  Dan- 
iel and  Philip  came  up  from  Alexandria  to 
Washington,  and,  in  the  Marshal's  room,  a 
conversation  took  place  between  Philip  H.  Mi- 
nor, Hunter  the  Marshal,  and  Daniel  Minor 
the  deputy.  Hunter  proposed  to  give,  as  salary 
for  the  service,  $200  per  annum,  and  that  Dan- 
iel Minor,  as  deputy  for  Alexandria  County, 
should  give  $100,  making  the  salary  $300. 
Daniel  Minor  insisted  that  the  salary  should  be 
larger;  Hunter  replied  that  he  was  just  in  of- 
fice and  did  not  know  what  the  profits  would 
be,  nor  what  the  value  of  the  duties  to  be  dis- 
charged by  the  clerk  would  be;  and  that  he 
did  not  feel  justified  in  giving  a  lar^r  salary. 
Daniel  Minor  then  offered,  that  if  Hunter 
would  pay  $250,  he  would  pay  $150  towards 
the  salary  which  was  agreed  to  by  Hunter  and 
Daniel  Minor  on  the  one  part,  and  by  Philip 
H.  Minor  on  the  other. 

Daniel  Minor,  who  was  the  principal  wit- 
ness, testified  to  the  'foregoing  facts  [*466 
for  the  plaintiff  below,  on  the  trial;  and  fur- 
ther deposed,  that  he  took  his  brother  Philip 
aside  and  conversed  with  him  out  of  the  hear- 
ing of  Hunter,  and  advised  him  to  take  the  of- 
fer for  a  year,  small  as  it  was ;  and  accordingly 
Philip  H.  assented;  that  nothing  waa  laid 
about  a  continuance  of  the  agreement  after  the 
first  year. 

Daniel  Minor  further  deposed,  that  ho  told 
his  brother  Philip  in  the  foregoing  conversa- 
tion, ''that  the  substance  of  the  matter  was  an 
agreement  confined  to  one  year,  and  that  the 
compensation  would  be  afterwards  made  ade- 

Suate  to  the  services,  and  the  value  of  the  of- 
ce;  and  that  this  was  urged  upon  Philip  as 
an  inducement  to  agree  to  the  engagement  for 
the  year;  but  that  Hunter  did  not  authorixe 
the  witness  Daniel  Minor,  to  promise  Philip 
H.  that  he  would  be  engaged  after  the  firat 
year  at  a  higher  compensation." 

Daniel  Minor  also  deposed,  that  he  suggest- 
ed to  Hunter  during  the  first  year's  aerviee, 
that  the  salary  of  Philip  H.  should  be  inen^sed, 
but  Hunter  declined  doing  so.  The  agreement 
was  precise:  Hunter  waa  to  pay  fS50,  and 
Daniel  Minor  $150,  as  clerk  hire,  per  annum; 
nor  was  the  contract  limited  to  one  year,  so  far 
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as  Hunter  entered  into  it;  it  was  general,  at  the 
rate  stipulated,  for  any  length  of  time  that 
Hunter  might  remain  in  office,  or  that  Philip 
H.  Minor  might  see  proper  to  serve,  and  Hun- 
ter and  Daniel  Minor  see  proper  to  retain  him 
as  clerk.  It  is  most  obvious  that  the  court 
and  jury  held  Himter  bound  by  what  Daniel 
Minor  promised  in  the  absence  of  Hunter,  and 
without  his  knowledge,  and  contrary  to  his 
consent.  There  is  an  entire  absence  of  proof, 
that  Hunter  ever  assented,  by  word  or  act,  to 
raise  the  salary  of  Philip  H.  Minor  as  clerk; 
nor  does  it  appear*  that  the  latter  at  any  time 
applied  to  Hunter  in  person,  and  insisted,  or 
even  suggested  that  his  salary  should  be  in- 
creased, until  February,  1847,  when  the  letter 
offered  in  evidence  was  written;  on  the  con- 
trary, he  received  the  salary  of  $400,  as  at  first 
stipulated,  for  fourteen  years,  regularly  credit- 
ing himself  with  it  on  the  Marshal's  books, 
each  year. 

If  we  reject  Daniel  Minor's  evidence  as  in- 
competent to  bind  Hunter,  so  far  as  he  used 
persuasions  in  Hunter's  absence  to  induce  Phil- 
ip H.  Minor  to  hope,  and  probably  believe,  that 
Hunter  would  raise  his  salary,  then  the  case,  as 
proved  by  the  plaintiff  below,  rests  alone  on 
the  special  agreement  made  in  1834;  and  we 
think  it  must  be  stripped  of  all  these  conversa- 
tions between  Daniel  Minor  and  his  brother,  to 
which  Hunter  never  assented. 

Nutt  was  sued  as  Hunter's  executor,  for 
work  and  labor,  care  and  diligence,  done  and 
performed  by  Minor  in  and  about  the  business 
of  Hunter  in  his  lifetime,  and  at  his  special  in- 
stance and  request.  And  also  for  sundry  mat- 
466*]  ters  and  things  properly  *chargeable  in 
an  account  therewith  filed ;  and  on  these  allega- 
tions of  a  quantum  meruit,  Hunter's  estate  was 
charged  for  $400  per  annum,  in  addition  to  the 
$400  annually  paid  on  the  special  agreement, 
running  through  the  whole  time  of  Minor's 
service;  and  a  verdict  was  had,  and  a  judgment 
rendered  for  $5,055.73,  against  the  estate,  which 
was  held  responsible,  regardless  of  the  fact 
that  Daniel  Minor  was  t^und  to  pay  $150  of 
the  $400,  from  April,  1834,  to  June,  1847,  when 
Alexandria  County  was  retroceded  to  Virginia 
by  Congress. 

On  this  state  of  facts,  the  court  was  asked  to 
instruct  the  jury  (among  other  things),  that 
''if  from  the  whole  evidence  aforesaid,  the 
jary  shall  find  that  in  April,  1834,  the  plaintiff 
entered  into  the  employment  of  the  deceased  to 
serve  him  as  clerk  at  a  salary  of  $400  for  a  sin- 
gle year,  and  thereafter  continued  to  serve  the 
•aid  Hunter  as  clerk  aforesaid,  during  the  whole 
time  mentioned  in  said  account  and  declaration, 
and  that  no  new  agreement  was  made  between 
the  said  plaintiff  and  said  Hunter,  for  a  com- 
pensation different  from  that  which  was  as 
aforesaid  first  agreed  upon  between  them;  and 
if  they  shall  further  find  that  said  Hunter  in  his 
lifetime  fully  paid  said  plaintiff  for  his  said 
■errioes,  at  the  rate  aforesaid,  then  the  plain- 
tiff is  not  entitled  to  recover  in  this  action ; 
which  instruction  the  court  refused  to  give  as 
prayed,  but  did  modify  the  same  by  inserting 
the  words  "express  or  implied"  between  the 
words  **agreement"  and  "was   made." 

By  thus  modifying  the  instruction,  the  court 
told  the  jury,  in  substance,  that  they  might 
fl&d  on  the  allegation  of  a  quantum  meruit,  for 
14  U  cd. 


work  and  labor  done,  and  for  services  per- 
formed, and  hold  that  an  agreement  to  pay  on 
Himter's  part,  might  be  "implied,"  because  of 
the  performance  of  the  services;  and,  that  a 
verdict  might  be  found  equal  to  the  value  of 
such  services,  according  to  the  proof,  deducting 
therefrom  the  amount  already  paid  on  the  spe- 
cial' agreement ;  and  that  such  agreement  did 
not  preclude  the  plaintiff  below  from  recover- 
ing additional  compensation,  to  any  amount 
that  the  jury  should  think  he  was  entitled  to. 
That  the  instruction  as  given  did  reject  the 
special  agreement,  and  leave  the  jury  free  to 
imply  a  new  promise  arising  on  the  quantum 
meruit,  for  labor  and  services,  is  manifest; 
and  therefore  we  are  of  opinion,  that  the  in- 
struction as  propounded,  ought  to  have  been 
given  without  an  addition  of  the  words  "express 
or  implied,"  as  inserted  by  the  Circuit  Court. 

The  letter,  offered  in  evidence,  was  a  plain 
attempt  on  the  part  of  the  plaintiff  to  make  evi- 
dence for  himself.  It  could  only  be  offered  for 
the  purpose  of  showing  that  Hunter  was  there- 
by notified  of  Minor's  unwillingness  to  act  as 
clerk  after  the  notice,  *unless  his  com-  [*467 
pensation  was  increased,  and  that  he  would  quit 
unless  there  was  an  increase;  or  as  evidence  to 
be  taken  in  connection  with  other  subsequent 
proof,  showing  that  Hunter  assented  to  the 
propositions  contained  in  the  letter.  But  as 
Hunter  not  only  refused  to  sanction  the  de- 
mand set  up,  but  indignantly  resisted  and  re- 
sented it,  the  letter  could  be  of  no  value  to 
establish  a  new  promise;  nor  can  it  be  of  any 
value  as  notice  that  additional  compensation 
would  be  claimed  for  services  rendered  there- 
after, because  the  plaintiff,  with  full  knowledge 
of  Hunter's  determined  rejection  of  the  claim, 
continued  to  perfom  his  duties  as  clerk,  and  to 
receive  his  salary  of  $400  as  usual,  and  thereby 
submitted  to  Hunter's  assumption,  that  the  sal- 
ary was  governed  by  the  special  agreement 
made  in  1834.  We  are  of  opinion  that  this  let- 
ter should  have  been  objected  to  as  evidence, 
and  the  party  offering  it  compelled  by  the  court 
to  state  for  what  piirpose  it  was  offered;  so 
that  it  might  have  been  inspected  and  passed  on 
by  the  court,  without  being  read  to  the  jury. 
As,  however,  this  course  was  not  pursued  at  the 
trial  by  the  defendant's  counsel,  and  a  general 
objection  made  to  reading  the  letter  for  any 
purpose,  we  do  not  think  the  court  erred  in 
admitting  the  evidence  in  the  first  instance,  al- 
though it  ought  certainly  to  have  been  rejected 
and  taken  from  the  jury,  after  the  evidence 
was  closed,  had  a  motion  been  made  to  this 
effect ;  because  it  was  unsustained  by  other  evi- 
dence that  Hunter  assented  to  the  claim  made 
by  the  letter.  But  as  no  motion  was  made  to 
withdraw  this  piece  of  evidence,  the  court 
properly  left  it  with  the  jury. 

We  order  that  the  judgment  of  the  Circuit 
Court  be  reversed,  and  that  the  cause  be  re- 
manded for  another  trial. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Columbia, 
holden  in  and  for  the  County  of  Washington, 
and  was  argued  by  counsel;  on  consideration 
whereof,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said  Cir- 
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enit  Court  in  this  cause  be,  and  the  same  is 
hereby  reversed,  with  costs ;  and  that  this  cause 
be,  and  the  same  is  hereby  remanded  to  the 
said  Circuit  Court,  with  directions  to  award  a 
venire  facias  de  novo. 


468»]  ♦THE  PHILADELPraA  AND  READ- 
ING RAILROAD  COMPANY,  Plaintiflf  in  Er- 
ror^ 

ELIAS  H.  DERBY. 

Railroad  Company  is  liable  for  injuries  occa- 
sioned by  gross  negligence  of  employee  to 
stockholder  riding  at  President's  invitation, 
free,  and  not  in  usual  passenger  car — liable 
for  tortious  acts  of  its  servants,  done  in 
course  of  employment,  in  disobedience  of  or- 
ders. 

Where  a  suit  was  brought  against  a  Railroad 
Company,  by  a  person  who  was  injured  by  a  col- 
lision, it  was  correct  in  the  court  to  instruct  the 
jury,  that,  if  the  plaintiff  was  lawfully  on  the  road, 
at  the  time  of  the  collision,  and  the  colllson  and 
consequent  Injury  to  him  were  caused  by  the  gross 
negligence  of  one  of  the  servants  of  the  defend- 
ants, then  and  there  employed  on  the  road,  he  wns 
entitled  to  recover,  notwithstanding  the  circum- 
stances, that  the  plaintiff  was  a  stockholder  in  the 
Company,  riding  by  invitation  of  the  President, 
paying  no  fare,  and  not  in  the  usual  passenger 
cars. 

And  also,  that  the  fact  that  the  engineer  having 
the  control  of  the  colliding  locomotive,  was  forbid- 
den to  run  on  that  track  at  the  time,  and  had  acted 
In  disobedience  of  such  orders,  was  no  defense  to 
the  action. 

A  master  Is  liable  for  the  tortious  acts  of  his 
servant,  when  done  in  the  course  of  bis  employ- 
ment, although  they  may  be  done  in  disobedience 
of  the  master's  orders. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  States 
for  the  Eastern  District  of  Pennsylvania. 

It  was  an  action  on  the  case  brought  by  Der- 
by, for  an  injury  suffered  upon  the  railroad  of 
the  plaintiff  in  error. 

The  declaration,  in  ten  counts,  was,  in  sub- 
stance, that  on  the  15th  day  of  June,  1848,  the 
defendants,  being  the  owners  of  the  railroad, 
and  of  a  certain  car  engine  called  the  Ariel,  re- 
ceived the  plaintiff  into  the  said  car,  to  be  safe- 
ly carried  therein,  upon,  and  over  the  said  rail- 
road, whereby  it  became  the  duty  of  the  defend- 
ants to  use  proper  care  and  diligence  that  the 
plaintiff  should  be  safely  and  securely  carried; 
yet,  that  the  defendants,  not  regarding  their 
duty  in  that  behalf,  conducted  themselves  so 
negligently  by  their  servants,  that,  by  reason 
of  such  negligence,  while  the  car  engine  Ariel 
was  upon  the  road,  and  the  plaintiff  therein,  he 
was  precipitated  therefrom  upon  the  ground 
and  greatly  injured.  Defendants  pleaded  not 
guilty. 

On  the  22d  of  April,  1851,  t%  cause  came  on 
to  be  tried,  and  the  evidence  was,  in  substance, 
AS  follows: 

In  the  month  of  June,  1848,  the  plaintiff, 
being  a  stockholder  in  the  said  Railroad  Com- 
pany, came  to  the  City  of  Philadelphia,  for  the 
purpose  of  inquiring  into  its  affairs,  on  his  own 
account  and  as  the  representative  of  otner 
stockholders.     On  the  15th  of  June,  1848,  the 

Note. — Master's  civil  responsibility  for  the 
wrongful  or  negligent  act  of  nls  servant  or  agent 
towards  one  who  has  no  claim  upon  the  master  by 
reason  of  a  contract  Incipient  or  perfected — see 
note,  27  L.B.A.  161. 
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plaintiff  accompanied  John  Tucker,  Esq.,  tbe 
President  of  the  said  Company,  over  the  rail- 
road, for  the  purpose  of  viewing  it  and  the 
works  of  the  Company. 

They  proceeded  in  the  ordinary  passenger 
train  of  the  Company,  from  the  City  of  Phila- 
delphia (the  plaintiff  paying  no  fare  for  his  pas- 
sage), as  far  as  the  City  of  Reading. 

On  arriving  at  Reading,  the  plaint 'ff  inspected 
the  machine  shops  of  the  defendants,  there 
situate,  and  remained  for  that  purpose  about 
half  an  hour  after  the  departure  of  the  passen- 
ger *train  towards  Pottsvjlle,  which  [*469 
latter  place  is  about  the  distance  of  ninety-two 
miles  from  Philadelphia. 

By  order  of  Mr.  Tucker,  a  small  locomotive 
car  engine,  called  the  Ariel,  was  prepared  for 
the  purpose  of  carrying  the  plaintiff  and  Mr. 
Tucker  farther  up  the  road.  This  engine  was 
not  constructed  or  used  for  the  business  of  the 
said  defendants,  but  was  kept  for  the  use  of  the 
President  and  other  officers  of  the  Company, 
their  friends  and  guests. 

On  this  engine,  the  plaintiff  and  Mr.  Tucker, 
accompanied  by  the  engineer  and  fireman,  and 
a  paymaster  of  defendants,  proceeded,  follow- 
ing the  passenger  train,  until  they  reached  Port 
Clinton,  a  station  on  the  line  of  the  railroad. 

After  leaving  Port  Clinton,  when  about  three 
miles  distant  from  it,  going  round  a  curve,  the 
passengers  on  the  Ariel  saw  another  engine 
called  the  Lycoming,  of  which  S.  P.  Jones  was 
the  conductor,  approaching  on  the  same  track. 
The  engineer  of  the  Ariel  immediately  reversed 
his  engine,  and  put  down  the  brake.  Mr.  Tuck- 
er, the  plaintiff,  and  the  fireman,  jumped  from 
the  Ariel,  to  avoid  the  impending  collision. 
After  they  had  jumped,  the  engineer  also  left 
the  Ariel,  having  done  all  he  could  to  stop  it. 
The  plaintiff,  in  attempting  to  jump,  fell,  and 
received  the  injury  of  which  he  complains. 

The  engineer  of  the  Lycoming,  when  he  saw 
the  approach  of  the  Ariel,  reversed  his  engine 
and  put  down  the  brake.  He  did  not  leave  the 
Lycoming  until  after  the  collision.  At  the  time 
of  the  collision,  the  Lycoming  was  backing. 
The  engines  were  but  slightly  injured  by  it. 

On  the  night  of  the  14th  or  the  morning  of 
the  16th  of  June,  a  bridge,  on  the  line  of  tbe 
railroad  above  Port  Clinton,  was  burnt.  In  con- 
sequence of  this,  one  of  the  tracks  of  the  rail- 
road was  blocked  up  by  empty  cars  returning 
to  the  mines,  and  stopped  by  the  destruction  of 
the  bridge.  For  this  reason  a  single  track  only 
could  be  used  for  the  business  of  the  road  be- 
tween Port  Clinton  and  the  burnt  bridge. 

Lewis  Kirk,  an  ofiicer  of  the  said  Company 
(master  machinist  and  foreman),  went  on  in  the 
passenger  cars  from  Reading,  towards  Potts- 
ville,  informing  the  plaintiff  and  Mr.  Tucker, 
that  he  would  give  tne  proper  orders  to  have 
the  track  kept  clear  for  the  Ariel.  On  arriving 
at  Port  Clinton  he  did  give  an  order  to  Edward 
Bums,  despatcher  at  Port  Clinton  (an  officer 
of  said  Company,  charged  with  the  duty  of  con- 
trolling the  starting  of  engines)  that  no  car 
should  be  allowed  to  go  over  the  road  until  he, 
the  said  Kirk,  returned. 

This  order  was  communicated  in  express 
terms  by  Bums  to  Jones,  the  conductor  of  tbe 
Lycoming.  Jones  replied  that  he  would  go, 
and  would  take  the  responsibility,  and,  con- 
trary to  *hii  orders,  did  go  up  the  road  [*470 
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towards  the  burnt  bridge,  and  on  his  return 
met  the  Ariel,  and  the  collision  ensued,  as  above 
stated.  Jones  had  the  reputation  of  being  a 
careful  and  competent  person,  no  previous  d's< 
obedience  of  orders  by  him  had  ever  occurred, 
and  he  was  discharged  by  the  defendants  im- 
mediately after  the  accident,  and  because  of  it. 

On  the  trial  the  plaintiff  below  requested  the 
<50urt  to  charge  the  jury — 

I.  That  if  the  plaintiff  was  lawfully  upon 
the  railroad  of  the  defendants  at  the  time  of 
the  collision,  by  the  license  of  the  defendants, 
and  was  then  and  there  injured  by  the  negli- 
gence or  disobedience  of  orders  of  the  Com- 
pany's servants,  then  and  there  employed  on 
the  said  railroad,  the  defendants  are  liable  for 
the  injury  done  to  the  plaintiff  by  such  col- 
lision. 

n.  That  if  the  defendants,  by  their  servants, 
undertook  to  convey  the  plaintiff  along  the 
Reading  Railroad,  in  the  car  Ariel,  and  while 
so  conveying  him,  through  the  gross  negligence 
■of  the  servants  of  the  Company  then  and  there 
employed  on  the  said  railroad,  the  collision  oc- 
curred, by  which  the  plaintiff  was  injured,  that 
the  defendants  are  liable  for  the  injury  done  to 
the  plaintiff  by  such  collision,  although  no 
•compensation  was  to  be  paid  to  the  Company 
for  such  conveyance  of  the  plaintiff. 

III.  That  if  the  collision^  by  which  the  plain- 
"tiff  was  injured,  was  occasioned  by  the  locomo- 
tive Lycoming,  then  driven  negligently  or  in 
-disobedience  of  orders  upon  the  said  road  by  J. 
P.  Jones,  one  of  the  Company's  servants,  then 
baving  control  or  command  of  the  said  locomo- 
tive, that  the  defendants  are  liable  for  the  in- 
jury to  the  plaintiffs,  caused  by  such  collision. 

And  the  counsel  for  the  defendants  below  re- 
-quested  the  court  to  charge  the  jury — 

1.  That  the  damages,  if  any  are  recoverable, 
•are  to  be  confined  to  the  direct  and  immediate 
•consequences  of  the  injury  sustained. 

2.  That  if  the  jury  believe  the  plaintiff  had 
paid  no  fare,  and  was  passing  upon  the  railroad 
of  the  defendant  as  an  invited  guest,  in  order  to 
entitle  him  to  recover  damages  he  must  prove 
gross  negligence,  which  is  the  omission  of  that 
care  which  even  the  most  thoughtless  take  of 
their  own  concerns. 

3.  That  the  defendants  would  be  liable  in 
damages  to  a  passenger  who  had  paid  passage 
money  upon  their  contract  to  deliver  him  safe- 
ly, for  slight  negligence;  but  to  an  invited 
guest,  who  paid  no  fare  or  passage  money,  they 
will  not  be  responsible  unless  the  jury  believe 
that  there  was  not  even  slight  diligence  on  the 
part  of  the  agents  of  the  defendants. 

,  4.  That  the  employer  is  not  responsible  for 
the  wilful  act  of  his  servant. 
471*]  •5,  That  if  the  jury  believe  that  the 
conductor  of  the  engine  Lycoming  wilfully, 
and  against  the  express  orders  of  the  officer  of 
thfe  Company  communicated  to  him,  by  run- 
ning his  engine  upon  the  track  above  Port 
Clinton,  caiised  the  collision,  the  defendants 
are  not  responsible  for  any  injury  or  loss  re- 
sulting from  such  wilful  disobedience. 

6.  That  if  the  jury  believe  that  every  rea- 
sonable and  proper  precaution  was  taken  to 
have  the  track  of  the  railroad  clear  for  the  pas- 
sage of  the  Ariel,  and  collision  ensued  solely  by 
reason  of  the  wilful  disobedience  of  the  con- 
ductor of  the  Lycoming,  and  of  the  express  or- 
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ders  duly  given  by  an  agent  of  the  Company, 
the  plaintiff  cannot  recover. 

7.  That  if  the  jury  believe  that  the  conductor 
of  the  Lycoming,  and  all  the  officers  of  tht. 
Company  in  any  wise  connected  with  the  col- 
lision, were  carefully  and  prudently  selected, 
and  that  the  collision  ensued  and  the  injury  re- 
sulted to  the  plaintiff,  an  invited  guest,  by  the 
wilful  disobedience  of  one  of  them  to  an  order 
duly  communicated,  then  the  plaintiff  cannot 
recover. 

The  learned  judge  charged  the  jury  as  re- 
quested, on  all  the  points  offered  by  the  plain- 
tiff. 

And  the  learned  judge  charged  on  the  first 
and  second  points  offered  by  the  defendants,  as 
requested,  and  also  on  the  third  point  of  the  de- 
fendants, with  the  explanation,  that  though  all 
the  other  agents  of  the  defendants  acted  with 
diligence,  yet  if  one  of  the  agents  used  no  dili- 
gence at  all,  then  the  defendants  could  not  be 
said  to  have  shown  slight  diligence. 

As  to  tlie  fourth  point,  the  learned  judge 
charged  as  requested  by  the  defendants,  with 
this  explanation,  that  though  the  master  is  not 
liable  for  the  wilful  act  of  his  servant,  not 
done  in  the  course  of  his  employment  as  serv- 
ant, yet  if  the  servant  disobeys  an  order  re- 
lating to  his  business,  and  injury  results  from 
that  disobedience,  the  master  is  liable,  for  it  is 
his  duty  to  select  servants  who  will  obey.  The 
disobedience  in  this  case  is  the  ipsa  negligentia, 
for  it  is  not  pretended  by  the  defendants  that 
the  Lycoming  was  intentionally  driven  against 
the  Ariel. 

On  the  fifth,  sixth  and  seventh  points  of  the 
defendants,  the  learned  judge  refused  to  charge 
as  requested. 

The  learned  judge  further  said,  that  it  is  ad- 
mitted that  the  plaintiff  was  injured  through 
the  act  of  Jones,  the  conductor  of  the  Lycom- 
ing, that  the  plaintiff  was  lawfully  on  the  road 
by  the  license  of  the  defendants;  then,  in  this 
view  of  the  case,  whether  he  paid  fare  or  not, 
or  was  the  guest  of  the  defendants,  made  no 
difference  as  to  the  law  of  the  case. 

The  jury  found  a  verdict  for  the  plaintiff, 
and  assessed  the  damages  at  three  thousand  dol- 
lars. 

A  writ  of  error  brought  the  case  up  to  this 
court. 

*It  was  argued  by  Messrs.  Campbell  [*472 
and  Fisher  for  the  plaintiff  in  error,  and  Messrs. 
Binney  and  Wharton  for  the  defendant  in  er- 
ror. 

The  points  made  by  the  counsel  for  the 
plaintiff  in  error,  were  the  following: 

L  The  plaintiff  stood  in  Such  relation  to  the 
defendants  at  the  time  of  the  accident,  that  he 
cannot  by  law  recover. 

II.  The  plaintiff  suffered  no  damage  from  any 
act  with  which  the  defendants  are  by  law 
chargeable. 

These  propositions  cover  the  whole  case;  yet 
it  may  be  proper  to  direct  the  attention  of  the 
court  to  two  others,  which,  although  included 
in  the  latter,  are  made  more  specific  by  refer- 
ring to  the  points  and  charge  of  the  court. 

III.  That  the  learned  judge  erred  while  af- 
firming the  third  and  fourth  points  of  the  de- 
fendants,  in  the  explanation  by  which  that  in- 
struction was  accompanied.  The  points  and  ex- 
planations referred  to,  were^ 
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3.  That  the  defendants  would  be  liable  in 
damages  to  a  passenger  who  had  paid  passage 
money,  upon  their  contract  to  deliver  him 
safely,  for  slight  negligence;  but  to  an  invited 
j^est,  who  paid  no  fare,  or  passage  money, 
they  will  not  be  responsible,  unless  the  jury  be- 
lieve that  there  was  not  even  slight  diligence  on 
the  part  of  the  agents  of  the  defendants. 

4.  That  the  employer  is  not  responsible  for 
the  wilful  act  of  his  servant  or  agent. 

The  learned  judge  charged  as  requested  on 
the  third  point,  with  the  explanation,  that 
though  all  the  other  agents  of  the  defendants 
acted  with  diligence,  yet,  if  one  of  the  agents 
used  no  diligence  at  all,  then  the  defendants 
could  not  be  said  to  have  shown  slight  diligence. 

The  learned  judge  also  charged  as  requested 
on  the  fourth  point,  with  this  explanation,  that 
though  the  master  is  not  liable  for  the  wilful 
act  of  his  servant,  not  done  in  the  course  of  his 
employment  as  servant,  yet,  if  the  servant  dis- 
obeys an  order  relating  to  his  business,  an  in- 
jury results  from  that  disobedience,'  the  mas- 
ter is  liable;  for  it  is  his  duty  to  select  servants 
who  will  obey.  The  disobedience  in  this  case  is 
the  ipsa  negligentia,  for  it  is  not  pretended  by 
the  defendants  that  the  Lycoming  was  inten- 
tionally driven  against  the  Ariel. 

IV.  The  learned  judge  erred  in  refusing  to 
charge  as  requested  by  the  5th,  6th,  and  7th 
points  of  the  defendants. 

6.  That  if  the  jury  believe  that  the  conductor 
of  the  engine  Lycoming  wilfully,  and  against 
the  express  orders  of  the  officer  of  the  Company, 
communicated  to  him,  by  running  his  engine 
upon  the  track  above  Port  Clinton,  caused  the 
473*]  collision,  the  defendants  *are  not  re- 
sponsible for  any  injury  or  loss  resulting  from 
such  wilful  disobedience. 

6.  That  if  the  jury  believe  every  reasonable 
and  proper  precaution  was  taken  to  have  the 
track  of  the  railroad  clear  for  the  passage  of 
the  Ariel,  and  the  collision  ensued  solely  by 
reason  of  the  wilful  disobedience  of  the  con- 
ductor of  the  Lycoming,  and  of  the  express 
orders  duly  given  by  an  agent  of  the  Company, 
the  plaintiff  cannot  recover. 

7.  That  if  the  jury  believe  that  the  conductor 
of  the  Lycoming,  and  all  the  officers  of  the 
Company,  in  any  wise  connected  with  the  col- 
lision, were  carefully  and  prudently  selected, 
and  that  the  collisidn  ensued,  and  the  injury  re- 
sulted to  the  plaintiff,  an  invited  guest,  by  the 
willful  disobedience  of  one  of  them  to  an  order 
duly  communicated,  then  the  plaintiff  cannot 
recover. 

I.  The  plaintiff  stood  in  such  relation  to  the 
defendants  at  the  time  of  the  accident,  that  he 
cannot  by  law  recover. 

The  plaintiff  was  a  stockholder  of  the  defend- 
ants; he  was  on  the  road  as  an  invited  guest, 
and  paid  no  fare;  was  not  carried  in  the  way  of 
their  business,  nor  in  a  car  used  for  such  pur- 
pose. He  voluntarily  left  the  passenger  train 
at  Reading,  and  took  his  seat  in  the  Ariel,  with 
full  knowledge  of  the  service  to  which  it  was  de- 
voted, and  the  character  of  the  engine  itself. 
He  was  himself  the  President  of  a  Railroad 
Company. 

Being  no  passenger,  and  not  carried  by  the 
Company,   even    gratuitously,   in   the   way   of 
their  business,  he  was  in  the  car  and  was  car- 
ried as  a  stockholder  and  a  guest. 
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What  were  his  legal  rights,  and  what  the 
obligations  of  the  defendants? 

It  was  contended: 

1.  That  no  cause  of  action  can  arise  to  any 
person  by  reason  of  the  occurrence  of  an  unin- 
tentional injury  while  he  is  receiving  or  partak* 
ing  of  any  of  those  acts  of  kindness  which 
spring  from  mere  social  relations.  No  contract 
exists,  and  no  such  duty  as  can  give  a  cause  of 
action,  is  by  law  cast  upon  either  party  in  such 
relation.  Such  was  the  position  of  the  plain- 
tiff. 

Upon  principles  somewhat  analogous  to  the 
one  now  presented  it  has  been  ruled.  "Si  un 
hoste  invite  un  al  supper,  et  le  nuit  esteant  farr 
spent  et  luy  invite  a  stayer  la  tout  le  nuit,  fit 
soit  apres  robbe  uncore  le  hoste  ne  serra  charge 
pur  ceo,  car  cest  guest  ne  fuit  ascur  traveller. 
1  Rolle's  Abr.  8. 

"And  if  a  man  set  his  horse  at  an  inn, 
though  he  lodge  at  another  place,  that  makea 
him  a  guest,  for  the  innkeeper  gains  by  the 
horse,  and  therefore  that  makes  the  owner  a 
guest,  though  he  be  absent.  Contra,  if  goods 
left  there  by  a  man,  because  the  innkeeper  hath 
no  advantage  by  them."  York  v.  Grenaugh,  2 
Ld.  R.  868. 

•"So,  where  one  leaves  his  horse  at  [^474 
an  inn,  to  stand  there  by  agreement  at  livery, 
although  neither  himself  nor  any  of  his  servants 
lodge  there,  he  is  reputed  a  guest  for  that  pur- 
pose, and  the  innkeeper  hath  a  valuable ,  con- 
sideration, and  if  that  horse  be  stolen,  he  hath 
an  action  upon  the  common  custom  of  the 
realm.  But,  as  in  the  case  at  bar,  where  he 
leaves  goods  to  keep,  whereof  the  defendant  is 
not  to  have  any  benefit,  and  goes  from  thence 
for  two  or  three  days,  although  he  saith  he  will 
return,  yet  he  is  at  liberty,  and  is  not  a  guest 
during  that  time,  nor  is  the  innkeeper  charge- 
able as  a  common  hostler  for  the  goods  stolen 
during  that  time,  unless  he  make  a  special 
promise  for  the  safe*  keeping  of  them,  and  the 
action  ought  to  be  grounded  upon  it.**  Greeley 
V.  Clark,  Cr.  Jac.   188. 

"For  if  a  man  be  lodged  with  another  who 
is  not  an  innholder  on  request,  if  he  be  robbed 
in  his  house  by  the  servants  of  him  who  lodged 
him,  or  any  other,  he  shall  not  answer  for  it. 
Cayle's  case,  4  Rep.  32. 

**And  therefore,  if  a  neighbor  who  is  no 
traveler,  as  a  friend,  at  the  request  of  the  inn- 
holder,  lodges  there,  and  his  goods  be  stolen^ 
etc.,  he  shaU  not  have  an  action."  Cayle's  case. 
Id.  33. 

The  principles  on  which  rights  and  obliga- 
tions, arising  from  particular  relations,  are 
founded,  are  stated  by  Shaw,  Ch.  J.,  in  Farwell 
V.  Boston  &  Worcester  Railroad  Co.  4  Metcalf, 
58. 

And  it  may  be  proper  to  refer  to  that  class  of 
cases  based  upon  the  principle,  that  unless  the 
parties  met  upon  the  terms  of  contract,  none 
can  be  inferred;  or,  in  the  words  of  Mr,  Jus- 
tice Williams,  in  Davies  v.  Davies,  38  Engl.  C 
L.  46,  that  the  evidence  must  show  "that  the 
parties  came  there  on  the  terms  that  they  were 
to  pay  and  be  paid,  but  if  that  was  not  so, 
there  can  be  no  ex  post  facto  charge  made  on 
either  side." 

And  to  the  same  effect  are  the  actions  brought 
upon  claims  for  services  rendered,  when  the 
relations  of  the  parties  do  not  justify  the  infer- 
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ence  of  contract.  Strine  v.  Parsons,  5  Watts  & 
S.  357.  The  case  of  a  woman  who  lived  with 
the  decedent  (whose  estate  was  sued)  as  his 
wife.  Walker's  Estate,  3  Rawle,  343.  An  ac- 
tion by  a  son  for  services  rendered  after  he 
arrived  at  full  age.  And  also,  Candor's  Ap- 
peal, 5  Watts  &  S,,  216;  Hacks  T.  Stewart,  8 
Barr,  213. 

2.  The  plaintiff,  being  a  stockholder  as  well 
as  guest,  and  availing  himself  of  an  opportun- 
ity to  inspect,  for  his  own  interest  as  for  that 
of  others,  the  line  of  the  road,  their  shops,  etc., 
he  cannot,  by  reason  also  of  this  relation,  re- 
cover. 

He  was  in  the  car,  as  already  stated,  as  a 
stockholder,  and  not  carried  by  the  Company  in 
the  way  of  their  business,  but  for  his  own 
benefit,  and  for  the  interest  of  other  stockhold- 
ers whom  he  represented,  and  for  whom  he 
475*]  was  acting  as  agent.  No  contract  *was 
entered  into  with  him,  and  he  occupied,  in 
this  regard,  no  other  relation  than  any  other 
officer  or  agent  of  the  Company  or  co-proprietor 
of  the  road. 

One  agent  injured  by  another  agent  cannot 
recover  from  their  common  principal.  Farwell 
V.  Boston  &,  Worcester  Railroad  Co.,  4  Metcalf, 
49;  Brown  v.  Maxwell,  6  Hill,  692;  Murray  v. 
South  Carolina  Railroad  Co.  1  McMullen,  385; 
Coon  y.  Railroad  Co.  6  Barbour,  231;  Priestly 
v.  Fowler,  3  Mees.  &  Welsh.  1. 

If  the  defendant  in  error  owned  half  the 
stock  of  the  road,  or  being  so  the  owner,  the 
company  was  unincorporated  (its  charter  can- 
not affect  this  relation),  or  if  the  charter  had 
created  an  individual  liability  in  the  sharehold- 
ers, what  duty  did  the  law  impose  upon  the 
other  proprietors  towards  him,  while  he  was  on 
the  road  by  their  license,  without  compensation, 
to  inspect  its  condition  for  his  own  benefit  ?  It 
is  submitted  he  went  there  like  any  other  ten- 
ant in  common,  or  joint  proprietor,  without 
right  to  claim  against  his  co -proprietors  for  the 
negligence  of  any  of  their  common  servants. 

II.  The  plaintiff  suffered  no  damage  from  any 
act  with  which  the  defendants  are  by  law 
chargeable. 

The  gist  of  the  action  is,  the  neglect  by  the 
servant  of  the  defendants  of  some  duty  im- 
posed upon  them  by  law,  for  which  negligence 
they  are  sought  to  be  held  responsible. 

1.  It  is  first  to  be  observed,  that  this  liability 
of  the  defendants,  if  any,  is  not  affected  by 
their  corporate  character,  and  if  under  like 
circumstances  an  individual  would  not  be  lia- 
ble, a  corporation  will  not. 

"A  corporation  will  be  liable  for  an  injury 
done  by  its  servants,  if  unde^r  like  circum- 
stances an  individual  would  be  responsible." 
The  First  Baptist  Church  v.  Schenectady  &  Tr. 
R.  R,  Co.  6  Barb.  Sup.  Ct.  N.  Y.  79.  **Indeed, 
the  same  nile  should  be  applied  to  a  corpora- 
tion as  should  be  applied  to  an  individual  who 
carries  on  a  business  solely  through  the  medium 
of  agents  and  servants."  Pratt,  J.,  Coon  v.  The 
Utica  R.  R.  Co.  6  Barb.  S.  C.  231 ;  Philadelphia 
R.  R.  Co.  V.  Wilt,  4  Wharton,  146. 

**The  duty  and  power  of  an  engine  driver 
must  be  the  same,  simply  as  such,  whether  he 
be  employed  by  a  corporation  or  a  joint  stock 
company,  or  an  ordinary  partnership,  or  an  in- 
dividual. The  driver  appointed  by  a  corpora- 
tion, or  company,  or  partnership,  carrying  on 
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the  business  of  carriers  of  passengers  or  goods,, 
must,  as  such,  have  the  same  duties  and  pow- 
ers."    Per  Parke,  B.,  3  Welsby,  H.  &  G.  277^ 
Con.  v.  R.  R.  Co. 

2.  That  an  individual  would  not,  under  the 
facts  in  this  case,  have  been  liable,  is,  it  is  sub- 
mitted, clear,  from  the  following  *au-  ["476 
thorities,  and  the  principles  upon  which  the  de- 
cisions are  based: 

"A  master  is  chargeable  with  the  acts  of  his 
servant,  but  when  he  acts  in  the  execution  of 
the  authority  given  him  by  his  master,  and 
then  the  act  of  the  servant  is  the  act  of  the 
master."  Per  Holt,  Ch.  J.,  Middleton  v.  Fow- 
ler, 1  Salk.  282. 

'In  civil  matters,  to  render  one  man  amen- 
able for  another's  misconduct,  it  must  ever  be 
established  that  the  latter,  in  committing  the 
injury,  was  all  the  while  acting  under  the  au- 
thority, and  with  the  assent,  express  or  implied^, 
of  the  former."    Hammond's  Nisi  Prius,  80. 

''Hence  it  is,  that  the  principal  is  never  lia- 
ble for  the  unauthorized,  the  willful,  or  the 
malicious  act  or  trespass  of  the  agent."  Per 
Story,  J.,  Princip.  and  Agt.  sec.  456. 

In  McManus  v.  Crickett,  Lord  Kenyon  cites 
these  cases,  as  illustrating  the  rule: 

"If  my  servant,  contrary  to  my  will,  chase 
my  beasts  into  the  soil  of  another,  I  shall  not 
be  punished." 

"If  I  command  my  servant  to  distrain^  and 
he  ride  on  the  distress,  he  shall  be  punished^ 
not  I."    1  East,  106. 

"In  order  to  render  a  master  liable  for  a  tres- 
pass committed  by  the  servant,  it  is  necessary 
to  show  that  the  acts  were  done  while  the  serv- 
ant was  acting  under  the  authority  of  the 
master.  ...  To  render  him  liable,  it  must 
be  shown  that  the  commission  of  the  trespasses 
was  in  the  execution  of  his  order,  or  with  his 
assent  or  approbation."  Per  Waite,  J.,  Church 
V.  Mansfield,  20  Conn.  287. 

In  Armstrong  v.  Cooley,  5  Gill.  612,  it  was 
said,  by  Treat,  Ch.  J.,  "Even  when  the  act  is 
lawful,  the  principal  is  responsible  for  the  man- 
ner of  its  performance,  if  done  in  the  course 
of  his  employment,  and  not  in  willful  violation 
of  his  instructions."  Thus  declaring  that,  in 
the  latter  case,  he  would  not  be  liable. 

"It  should  here  be  observed,  that  the  ground 
of  the  principal's  liability  cannot  be  that  he  has 
selected  an  agent  who  is  more  or  less  unworthy 
and  placed  him  in  a  situation  which  enables 
him  to  become  the  instrument  of  mischief  to 
his  neighbor,  because  that  would  hold  him  re- 
sponsible; not  alone  for  the  acts  done  by  the 
other,  in  his  capacity  quatenus  agent,  but  even 
for  a  willful  default."    Ham.  N.  P.  81. 

This  principle  is  exemplified  in  the  case  next 
cited,  which,  with  the  following,  it  is  submit- 
ted, rule  the  cause  now  before  the  court. 

Joel  v.  Morrison,  25  Eng.  C.  L.  612.  In  this 
case,  the  plaintiff  was  knocked  down  by  the 
defendant's  horse  and  cart,  then  driven  by  one 
of  his  servants  accompanied  by  another.  The 
^defendant  proved  that  his  horse  and  [*477 
cart  were  only  in  the  habit  of  being  driven  out 
of  the  city,  and  did  not  go  into  the  city  (where 
the  act  happened)  at  all.  Thesiger,  counsel  for 
the  plaintiff,  suggested  that  the  defendant's 
servants  might  have  gone  out  of  their  way,  for 
their  own  purposes,  or  might  have  taken  the 
cart  at  a  time  when  it  was  not  wanted  for  the 
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purpose  of  business,  and  have  gone  to  pay  a 
visit  to  some  friend,  ^e  was  observing  that, 
under  these  circumstances,  the  defendant  was 
liable  for  the  acts  of  his  servants — ^but,  per 
Parke,  B.,  "He  is  not  liable,  if,  as  you  suggest, 
these  young  men  took  the  cart  without  leave." 

Wilson  v.  Peverley,  2  N.  H.  548,  was  an  action 
•on  the  case  against  the  master.  It  appeared 
that,  by  the  defendant's  orders,  a  fire  was  set 
on  his  land,  and  the  charge  of  it  given  to  a 
hired  laborer.  That  the  defendant  left  home, 
directing  the  laborer,  after  setting  the  fire,  to 
employ  himself  in  harrowing  other  land  in  the 
neighborhood.  That  the  laborer,  after  his  mas- 
ter's absence,  and  before  he  commenced  har- 
rowing, carried  brands  from  that  fire  into  the 
ploughing  field,  to  consume  some  piles  of  wood 
and  brush  there  collected,  and  on  his  way 
dropped  some  coals,  from  which  another  fire 
Arose,  and  did  all  the  injury  complained  of. 
That  carrying  fire  from  one  field  to  another 
was  dangerous,  and  was  not  in  conformity  to 
any  express  authority  of  his  master,  that  the 
laborer  was  accustomed  to  work  under  the  par- 
ticular directions  of  his  master,  and  could  con- 
veniently have  harrowed,  without  first  burning 
the  piles  of  wood,  though  to  burn  them  first  is 
the  usual  course  of  good  husbandry.  A  verdict 
was  taken  for  the  plaintiff,  subject  to  the 
opinion  of  the  court.  Judgment  was  afterwards 
given  for  the  defendant,  and  the  Judge  (Wood- 
bury) said:  **The  next  ground  on  which  a 
master  is  liable  for  wrongs  of  his  servant,  is, 
that  the  wrongs  are  performed  by  the  servant 
in  the  negligent  ana  unskillful  execution  of 
business  specially  intrusted  to  the  servant;  but 
the  principle  does  not  reach  wrongs  caused  by 
carelessness  in  the  performance  of  an  act,  not 
directed  by  the  master  as  a  piece  of  business 
of  some  third  person,  or  of  the  servant  him- 
self, or  of  the  master,  but  which  the  master 
did  not,  either  expressly  or  impliedly,  direct 
bim  to  perform.  .  .  .  Thus,  a  piece  of 
labor  might  be  very  properly  performed  at  one 
time,  and  not  at  another;  as,  in  this  case,  the 
setting  of  a  fire  in  the  neighborhood  .of  much 
combustible  matter.  And  if  the  master,  when 
the  fire  would  be  highly  dangerous  in  such 
A  place,  forebore  to  direct  it  to  be  kindled,  and 
-employed  his  servant  in  other  business,  it 
would  be  unreasonable  to  make  him  liable, 
if  the  servant  before  attending  to  that  business, 
went  in  his  own  discretion,  and  kindled  the  fire 
478*]  to  the  damage  of  third  persons.  *The 
master  quoad  hoc,  is  not  acting  in  person,  or 
through  the  servant,  neither  per  se,  nor  per 
aliud,  and  the  doctrine  of  respondeat  superior 
does  not  apply  to  such  an  act,  it  being  the  sole 
act  of  the  servant." 

It  appears  by  the  evidence,  as  applied  to  these 
rules : 

1.  Jones  was  not  acting  in  execution  of  the 
authority  given  him  by  his  master,  the  Com- 
pany, which  is  deemed  essential  by  Lord  Holt. 

2.  In  committing  the  injury,  he  was  not  all 
the  while,  or  at  any  time  acting  under  the  au- 
thority, or  with  the  assent  of  the  Company; 
things,  says  Hammond,  ever  to  be  established 
to  make  the  principal  liable. 

3.  His  act  was  contrary  to  the  will  and  ex- 
press direction  of  the  Company,  which,  under 
the  cases  approved  oy  Lord  Kenyon,  in  Mc- 
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Manus  v.  Crickett,  would  discharge  the  master 
from  liability. 

4.  The  Company  directed  him  to  do  one  thing, 
and  not  to  do  another;  yet,  he  did  the  latter, 
and  did  not  do  the  former;  therefore,  according 
to  the  rule  approved  by  Lord  Kenyon,  he,  ana 
not  the  Company,  is  liable  to  the  plaintiff. 

6.  His  whole  conduct  was  unauthorized  by 
the  defendants,  who  are,  therefore,  not  liable 
under  the  authority  of  Story  and  Waite,  JJ. 

6.  His  acts  were  "in  willful  violation  of  his 
instructions,"  and,  therefore,  as  stated  in  the 

^opinion  of  Treat,  Ch.  J.,  the  defendants  are  not 
"liable. 

7.  He  took  and  run  the  car  "without  leave," 
in  which  case,  says  Parke,  B.,  the  principal  is 
"not  liable." 

8.  Nor  are  the  defendants  liable  because  Jones 
was  in  the  performance  of  a  piece  of  business 
of  the  defendants,  because  they  did  not,  either 
expressly  or  impliedly,  direct  him  to  perform 
it;  and  if,  as  Judge  Woodbury  said,  it  would 
be  unreasonable  to  make  the  principal  liable 
for  an  act  done  by  the  servant,  without  author- 
ity, but  only  on  his  own  discretion,  with 
what  reason  can  the  principal  be  made  respon- 
sible for  the  willful  violation  of  his  orders? 

It  is  hence  submitted,  that  the  defendants 
are  not  by  law  chargeable  with  the  damages 
resulting  from  the  willful  and  disobedient  act 
of  one  of  their  servants,  and  that  the  second 
point  is  maintained. 

(The  argument  upon  the  remaining  points  is 
necessarily  omitted.) 

The  points  made  by  the  counsel  for  the  de- 
fendant in  error  were  the  same  ruled  by  the 
court  below,  and  were  stated  as  follows: 

•The  three  points  made  by  the  de-  r*479 
fendant  in  error,  and  affirmed  by  his  Honor, 
Judge  Grier,  who  tried  the  cause,  are  found  on 
the  record.    They  are  as  follows: 

I.  That  if  the  plaintiff  was  lawfully  upon 
the  railroad  of  the  defendants,  at  the  time  of 
the  collision,  by  the  license  of  the  defendants, 
and  was  then  and  there  injured  by  the  negli- 
gence or  disobedience  of  orders  of  the  Com- 
pany's servants,  then  and  there  employed  upon 
the  said  railroad,  the  defendants  are  liable  for 
the  injury  done  to  the  plaintiff  by  such  ool- 
lision. 

Two  principles  sustain  this  point. 

I.  That  every  person  (or  corporation)  whose 
negligence  or  carelessness  causes  damage  to  an- 
other person,  is  prima  facie  responsible  to  suc^ 
person  therefor. 

n.  That  a  corporation  is  liable  to  third  per- 
sons for  the  damage  done  by  its  servants 
through  negligence  or  disobedience  of  orders, 
in  the  course  of  their  employment. 

I.  To  the  first  principle,  as  an  axiom  of  the 
law,  it  is  not  deemed  necessary  to  cite  authori- 
ties. 

II.  In  support  of  the  second,  the  authorities 
which  follow  are  cited,  'the  principles  being 
first  given  as  stated  by  eminent  text  writers. 

In  Story  on  Agency,  p.  465,  ch.  17,  sec.  452, 
the  rule  is  laid  down  as  follows: 

"It  is  a  general  doctrine  of  law,  that  al- 
though the  principal  is  not  ordinarily  liable 
(though  he  sometimes  is),  in  a  criminal  suit,  for 
the  acts  or  misdeeds  of  his  agent,  unless,  indeed, 
he  has  authorized,  or  oo-operated  in  those  acts 
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or  misdeeda;  yet,  he  is  held  liable  to  third  per- 
sons in  a  civil  suit  for  the  frauds,  deceits, 
concealments,  misrepresentations,  torts,  negli- 
gences, and  other  malfensances  or  misfeasances 
and  omissions  of  duty  of  his  agent  in  the  course 
of  his  employment,  although  the  principal  did 
not  authorize,  or  justify,  or  participate  in,  or, 
indeed,  know  of  such  misconduct,  or  even  if  he 
forbade  them,  or  disapproved  of  them.  In  all 
such  cases,  the  rule  applies.  Respondeat  su- 
perior; and  it  is  founded  upon  public  policy  and 
convenience;  for  in  no  other  way  could  there 
be  any  safety  to  third  persons  in  their  dealings, 
either  directly  with  the  principles,  or  indirect- 
ly with  him  through  the  instrumentality  of 
agents.  In  every  such  case,  the  principal  holds 
out  his  agent  as  competent,  and  fit  to  be  trust- 
ed; and  thereby,  in  effect,  he  warrants  his  fidel- 
ity and  good  conduct  in  all  matters  of  the 
agency."  And  in  note  2,  the  learned  author, 
in  commenting  upon  a  passage  in  1  Blackstone's 
Com.  432,  adds,  "for  the  master  is  liable  for  the 
■wrong  and  negligence  of  his  servfint,  just  as 
much  when  it  has  been  done  contrary  to  his 
orders,  and  against  his  intent,  as  he  is,  when  he 
has  co-operated  in,  or  known  the  wrong." 
480*]  •"A  master  is  ordinarily  liable  to  an- 
swer in  a  civil  suit  for  the  tortious  or  wrong- 
ful acts  of  his  servant,  if  those  acts  are  done  in 
the  course  of  his  employment,  in  his  master's 
service;  the  maxims  applicable  to  such  cases, 
being.  Respondeat  superior,  and  Qui  facit  per 
alium,  facit  per  se.  This  rule,  with  some  few 
exceptions,  is  of  universal  application,  whether 
the  act  of  the  servant  be  one  of  omission  or 
commission,  whether  negligent,  fraudulent  or 
deceitful,  or  even  if  it  be  an  act  of  positive 
malfeasance  or  misconduct;  if  it  be  done  in 
the  course  of  his  employment  his  master  is 
responsible  for  it,  civiliter,  to  third  persons. 
And  it  makes  no  difference  that  the  master  did 
not  authorize,  or  even  know  of  the  servant's  act 
or  neglect;  for  even  if  he  disapproved  of  or 
forbade  it,  he  is  equally  liable,  if  the  act  be 
done  in  the  course  of  the  servant's  employment. 
Smith  on  Master  and  Servant,  p.  152;  Law  Lib. 
Jan.  1852,  p.  130. 

'If  a  servant  is  acting  in  the  execution  of 
his  master's  orders,  and  by  his  negligence  causes 
injury  to  a  third  party,  the  master  will  be 
responsible,  although  the  servant's  act  was  not 
necessary  for  the  proper  performance  of  his 
duty  to  his  master,  or  was  even  contrary  to  his 
master's  orders."  Smith  on  Master  and  Serv- 
ant, p.  157;  Law  Lib.  Jan.  1852,  p.  134. 

The  following  authorities  establish  conclu- 
sively the  principles  above  stated.  Sleath  v. 
Wilson,  9  Carr.  &  P.  607,  38  E.  C.  L.  249. 

If  a  servant,  without  his  master's  knowledge, 
take  his  master's  carriage  out  of  the  coach 
house,  and  with  it  commit  an  injury,  the  mas- 
ter 18  not  liable;  because  he  has  not  in  such 
« use  intrusted  the  servant  with  the  carriage. 
iJut  whenever  the  master  has  intrusted  the 
servant  with  the  control  of  the  carriage,  it  is  no 
answer  that  the  servant  acted  improperly  in 
the  management  of  it;  but  the  master,  in  such 
case,  will  be  liable,  because  he  has  put  it  in  the 
servant's  power  to  mismanage  the  carriage,  by 
intrusting  him  with  it.  Therefore,  where  a 
servant,  having  set  his  master  down  in  Stam- 
ford Street,  was  directed  by  him  to  put  up  in 
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Castle  Street,  Leicester  Square;  but  Instead  of 
so  doing,  went  to  deliver  a  parcel  of  his  own,  in 
the  Old  Street  Road,  and  in  returning  along  it, 
drove  against  an  old  woman,  and  injured  her; 
it  was  held,  that  the  master  was  responsible 
for  his  servant's  act. 

Mr.  Justice  Erskine  states  the  law  in  the 
clearest  manner:  **Whenever  the  master  has 
intrusted  the  servant  with  the  control  of  the 
carriage,  it  is  no  answer  that  the  servant  acted 
improperly  in  the  management  of  it.  If  it 
were,  it  might  be  contended  that  if  a  master 
directs  his  servant  to  drive  slowly,  and  the 
servant  disobeys  his  orders  and  drives  fast,  and 
through  his  negligence  occasions  an  injury,  the 
master  will  not  l^  liable.  *But  that  is  ["481 
not  the  law;  the  master,  in  such  a  case,  will  be 
liable,  and  the  ground  is,  that  he  has  put  it  in 
the  servant's  power  to  mismanage  the  carriage, 
by  intrusting  him  with  it." 

The  case  of  Joel  v.  Morrison,  6  Carr.  &  P. 
501,  25  E.  C.  L.  611,  is  to  the  same  point — but 
the  servant  in  that  case  was  acting  against  his 
master's  implied  commands,  and  not  his  ex- 
press. The  master  was  held  liable.  In  Brown 
V.  Copley,  7  Mann.  &  Granger,  566,  49  E.  C.  L. 
566,  Sergeant  Talfourd,  arguendo,  puts  the  case, 
previously  put  by  way  of  illustration  by  Mr. 
Justice  Erskine,  in  Sleath  v.  Wilson:  "As,  if  a 
coachman  were  driving  his  master,  and  were  or- 
dered not  to  drive  so  fast,  but  he  nevertheless 
continued  to  do  so,  the  master  would  be  re- 
sponsible for  the  injury."  To  which  Mr.  Jus- 
tice Cresswell  assents,  saying:  "In  that  case, 
the  coachman  would  still  be  driving  for  his 
master,  though  driving  badly." 

It  is  not  pretended,  in  the  present  case,  that 
Jones  disobeyed  the  order  given  him,  to  attend 
to  any  private  business  of  his  own,  he  was  still 
"driving"  (his  locomotive)  "for  his  master," 
"though  driving  badly." 

Nor  did  the  damage  ensue  from  the  breach 
of  the  express  order  not  to  run  up  the  railroad 
until  the  Ariel  had  passed.  Jones  ran  his  lo- 
comotive up  the  road  without  harming  anyone. 
It  was  on  his  return  down  the  road  that  he  en- 
countered the  Ariel. 

And  in  Croft  v.  Alison,  4  Bam.  &  Aid.  590,  6 
E.  C.  L.  528,  in  an  action  for  the  negligent 
driving  of  the  defendant's  coachman,  wTiereby 
the  plaintiff's  carriage  was  upset,  it  appeared 
that  the  accident  arose  from  the  defendant's 
coachman  striking  the  plaintiff's  horses  with 
his  whip,  in  consequence  of  which  they  moved 
forward,  and  the  carriage  was  overturned.  At 
the  time  when  the  horses  were  struck,  the  two 
carriages  were  entangled.  The  defendant  was 
held  liable  for  the  damage  caused  by  his  serv- 
ant's act,  although  wanton,  as  it  was  done  in 
pursuance  of  his  employment.  And  per  curiam: 
"The  distinction  is  this:  if  a  servant  driving  a 
carriage,  in  order  to  effect  some  purpose  of  his 
own,  wantonly  strikes  the  horses  of  another 
person,  and  produce  the  accident,  the  master 
will  not  be  liable.  But  if,  in  order  to  perform 
his  master's  orders,  he  strikes,  but  injudiciously, 
and  in  order  to  extricate  himself  from  a  diffi- 
culty, that  will  be  negligent  and  careless  con- 
duct, for  which  the  master  will  be  liable,  being 
an  act  done  in  pursuance  of  the  servant's  em- 
ployment." 

The  third  point  of  the  defendant  in  error, 
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and  sustained  by  His  Honor  who  tried  the 
cause,  is  as  follows: 

III.  That  if  the  collision  by  which  the  plain- 
482*]  tiff  was  injured  •was  occasioned  by  the 
locomotive  Lycoming,  then  driven  negligently, 
or  in  disobedience  of  orders,  upon  the  said  road, 
by  J.  P.  Jones,  one  of  the  Company's  servants, 
then  having  control  or  command  of  the  said  lo- 
comotive, that  the  defendants  are  liable  for 
the  injury  to  the  plaintiff,  caused  by  such 
collision. 

This  point  merely  applies  the  general  princi- 
ples of  the  first  point  to  the  facts  proved,  and  is 
virtually  comprehended  in  it.  It  therefore  needs 
no  further  notice. 

The  second  point  of  the  defendant  in  error, 
sustained  by  His  Honor  who  tried  the  cause,  is 
as  follows: 

n.  That  if  the  defendants,  by  their  servants, 
undertook  to  convey  the  plaintiff  along  the 
Reading  Railroad,  in  the  car  Ariel,  and  while 
so  conveying  him,  through  the  gross  negligence 
of  the  servants  of  the  Company,  then  and  there 
employed  upon  the  said  railroad,  the  collision 
occurred  by  which  the  plaintiff  was  injured, 
that  the  defendants  are  liable  for  the  injury 
done  to  the  plaintiff  by  such  collision;  although 
no  compensation  was  to  be  paid  to  the  Com- 
pany for  such  conveyance  of  the  plaintiff. 

The  principle  of  this  point  is  identical  with 
that  of  the  second  point  presented  by  the  plain- 
tiffs in  error  themselves,  and  which  was  duly 
affirmed  by  His  Honor  in  his  charge,  and  the 
principle  is  in  entire  harmony  with  the  third 
point  of  the  plaintiffs  in  error,  which  was  also 
duly  affirmed  by  His  Honor. 

As  both  parties,  therefore,  seem  to  have 
agreed  in  their  views  on  these  points  as  pre- 
sented as  above  to  His  Honor  for  adoption,  and 
which  were  ddly  adopted  by  him,  it  can  hardly 
be  necessary  to  refer  to  the  authorities  on  which 
the  doctrine  is  based. 

The  leading  case  in  point  is  that  of  Coggs  v. 
Barnard,  Lord  Raymond,  909,  the  celebrated 
case  under  the  law  of  bailments.  The  prin- 
ciple of  that  case  is  that,  'if  a  man  under- 
takes to  carry  goods  safely  and  securely,  he  is 
responsible  for  any  dama<::e  they  may  sustain  in 
the  carriage  through  his  neglect,  though  he  was 
not  a  common  carrier,  and  was  to  have  nothing 
for  the  carriage." 

This   case   has   been   commented   upon   with 

gr^at  ability,  and  at  much  length  in  1  Smith's 
eading  Cases,  p.  82,  and  the  American  au- 
thorities upon  the  point  are  collected  by  Messrs. 
Hare  and  Wallace,  p.  227. 

Mr.  Smith  states  the  general  principle  in 
these  words,  viz.:  **Tlie  confidence  induced 
by  undertaking  any  service  for  another,  is  a 
sufficient  legal  consideration  to  create  a  duty  in 
the  performance  of  it." 

Among  the  numerous  American  cases  affirm- 
ing this  principle,  is  Thome  v.  Deas,  4  Johns. 
483»]  84,  in  which  Chief  Justice  Kent  •says: 
**If  a  party  who  makes  this  engagement"  (the 
gratuitous  performance  of  business  for  another) 
''enters  upon  the  execution  of  the  business, 
and  does  it  amiss,  through  the  want  of  due 
care,  by  which  damage  ensues  to  the  other  par- 
ty, an  action  will  lie  for  this  misfeasance." 

A  principle  to  which  the  defendant  in  error's 
second  point  also  refers,  is  the  liability  of  an' 
unpaid  agent  for  gross  negligence  only, 
608 


In  the  later  cases,  the  English  courts  have 
found  considerable  difficulty  in  distinguishing 
with  precision  between  negligence  and  grosw 
negligence.  In  Wilson  v.  Brett,  11  Mees.  & 
Wels.  113,  Baron  Rolfe  observes,  "that  he 
could  see  no  difference  between  negligence  and 
gross  negligence;  that  it  was  the  same  thing, 
with  the  addition  of  a  vituperative  epithet." 

And  see  Hare  &  Wallace's  American  note, 
p.  242,  with  the  American  cases  there  cited, 
and  which  are  collected  and  commented  on  at 
much  length,  and  the  true  principle  stated,  that 
any  negligent  conduct,  which  causes  injury  or 
loss,  is  actionable. 

The  defendant  in  error  might  perhaps  have 
been  entitled  to  ask  the  benefit  of  a  rule  less 
rigid  in  its  bearing  upon  himself;  but  as  the 
conduct  of  the  Railroad  Company  in  dischar- 
ging Jones,  the  conductor,  showed  their  own  es- 
timate of  the  grossness  of  the  negligence  in 
question,  the  defendant  in  error  was  content 
to  ask  the  ruling  of  the  point  in  its  milder  form, 
and  the  finding  of  the  jury  established  the 
grossness  of  the  negligence.  The  question  of 
what  is  gross  negligence  being  for  the  jury,  see 
Storer  v.  Gowen,  6  Shepley,  174;  Whitney  ▼• 
Lee,  8  Metcalf,  91 ;  Angell  on  Carriers,  p.  12. 

Mr.  Justice  Grier  delivered  the  opinion  of  the 
court: 

This  action  was  brought  by  Derby,  the  plain- 
tiff below,  to  recover  damages  for  an  injury 
suffered  on  the  railroad  of  the  plaintiffs  in 
error.  The  peculiar  facts  of  the  case,  involving 
the  questions  of  law  presented  for  our  consider- 
ation, are  these: 

The  plaintiff  below  was  himself  the  President 
of  another  Railroad  Company,  and  a  stock- 
holder in  this.  He  was  on  the  road  of  defend- 
ants by  invitation  of  the  President  of  the  Com- 
pany, not  in  the  usual  passenger  cars,  but  in  a 
small  locomotive  car  used  for  the  convenience 
of  the  officers  of  the  Company,  and  paid  no 
fare  for  his  transportation.  The  injury  to  his 
person  was  caused  by  coming  into  collision 
with  a  locomotive  and  tender,  m  the  charge  of 
an  agent  or  servant  of  the  Company,  which 
was  on  the  same  track,  and  moving  in  an  oppo- 
site direction.  Another  agent  of  the  Company, 
in  the  exercise  of  proper  care  and  caution,  had 
given  orders  to  keep  this  track  clear.  The 
•driver  of  the  colliding  engine  acted  in  [•484 
disobedience  and  disregard  of  these  orders,  and 
thus  caused  the  collision. 

The  instructions  given  by  the  court  below, 
at  the  instance  of  plaintiff,  as  well  as  those 
requested  by  the  defendant,  and  refused  by  the 
court,  taken  together,  involve  but  two  distinct 
points,  which  have  been  the  subject  of  ej&cep- 
tion  here,  and  are  in  substance  as  follows: 

1.  The  court  instructed  the  jury,  that  if  the 
plaintiff  was  lawfully  on  the  road  at  the  time 
of  the  collision,  and  the  collision  and  conse- 
quent injury  to  him  were  caused  by  the  gross 
negligence  of  one  of  the  servants  of  the  defend- 
ants, then  and  there  employed  on  the  road,  he 
is  entitled  to  recover,  notwithstanding  the  cir- 
cumstances given  in  evidence,  and  relied  upon 
by  defendant's  counsel  as  forming  a  defense  to 
the  action,  to  wit:  that  the  plaintiff  was  a 
stockholder  in  the  company  riding  by  invitation 
of  the  President — paymg  no  fare,  and  not  in 
the  usual  passenger  cars,  etc 
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2.  That  the  fact  that  the  engineer  having  the 
control  of  the  colliding  locomotive,  was  for- 
bidden to  run  on  that  track  at  the  time,  and 
had  acted  in  disobedience  to  such  orders,  was 
not  a  defense  to  the  action. 

Ist.  In  support  of  the  objections  to  the  first 
instruction,  it  is  alleged,  "that  no  cause  of 
action  can  arise  to  any  person  by  reason  of  the 
occurrence  of  an  unintentional  injury,  while  he 
IB  receiving  or  partaking  of  any  of  those  acts 
of  kindness  which  spring  from  mere  social  re- 
lations; and  that  as  there  was  no  contract  be- 
tween the  parties,  express  or  implied,  the  law 
-would  raise  no  duty  as  between  them,  for  the 
neglect  of  which  an  action  can  be  sustained." 

In  support  of  these  positions,  the  cases  be- 
tween innkeeper  and  guest  have  been  cited, 
such  as  1  Rolle's  Abr.  3,  where  it  is  said,  "If 
a  host  invite  one  to  supper,  and  the  ni^ht  being 
far  spent,  he  invites  him  to  stay  all  night,  and 
the  guest  be  robbed,  yet  the  host  shall  not  be 
obargeable  because  the  guest  was  not  a  travel- 
er;" and  Cayle's  case,  4  Rep.  62,  to  the  same 
effect,  showing  that  the  peculiar  liability  of  an 
innkeeper  arises  from  the  consideration  paid  for 
his  entertainment  of  travelers,  and  does  not 
exist  in  the  case  of  gratuitous  lodging  of  friends 
or  guests.  The  case  of  Farwell  v.  The  Boston 
and  Worcester  Railroad  Company,  4  Metcalf,  47, 
has  also  been  cited,  showing  that  the  master  is 
not  liable  for  any  injury  received  by  one  of  his 
servants,  in  consequence  of  the  carelessness  of 
another,  while  both  are  engaged  in  the  same 
service. 

But  we  are  of  opinion,  that  these  cases  have 
no  application  to  the  present.  The  liability  of 
the  defendants  below,  for  the  negligent  and  in- 
jurious act  of  their  servant,  is  not  necessarily 
485*]  •founded  on  any  contract  or  privity 
between  the  parties,  nor  affected  by  any  rela- 
tion, social  or  otherwise,  which  they  bore  to 
each  other.  It  is  true,  a  traveler,  by  stage 
coach,  or  other  public  conveyance,  who  is  in- 
jured by  the  negligence  of  the  driver,  has  an 
action  against  the  owner,  founded  on  his  con- 
tract to  carry  him  safely.  But  the  maxim  of 
''respondeat  superior,"  which,  by  legal  inputa- 
tion,  makes  the  master  liable  for  the  acts  of 
his  servant,  is  wholly  irrespective  of  any  con- 
tract, express  or  implied,  or  any  other  relation 
between  the  injured  party  and  the  master. 
If  one  be  lawfully  on  the  street  or  highway, 
and  another's  servant  carelessly  drives  a  stage 
or  carriage  against  him,  and  injures  his  prop- 
erty or  person,  it  is  no  answer  to  an  action 
against  the  master  for  such  injury,  either,  that 
the  plaintiff  was  riding  for  pleasure,  or  that  he 
was  a  stockholder  in  the  road,  or  that  he  had 
not  paid  his  toll,  or  that  he  was  the  guest  of 
the  defendant,  or  riding  in  a  carriage  borrowed 
from  him,  or  that  the  defendant  was  the  friend, 
benefactor  or  brother  of  the  plaintiff.  These 
arguments,  arising  from  the  social  or  domestic 
relations  of  lifet  may,  in  some  cases,  success- 
fully apeal  to  the  feelings  of  the  plaintiff,  but 
will  usually  ha\;e  little  effect  where  the  defend- 
ant is  a  corporation,  which  is  itself  incapable 
of  such  relations  or  the  reciprocation  of  such 
feelings. 

In  this  view  of  the  case,  if  the  plaintiff  was 
lawfully  on  th<e  road  at  the  time  of  the  colli- 
sion, the  couri:  were  right  in  instructing  the 
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I  jury  that  none  of  the  antecedent  circumstances, 
or  accidents  of  his  situation,  could  affect  his 
right  to  recover. 

It  is  a  fact  peculiar  to  this  case,  that  the  de- 
fendants, who  are  liable  for  the  act  of  their 
servant  coming  down  the  road,  are  also  the 
carriers  who  were  conveying  the  plaintiff  up 
the  road,  and  that  their  servants  immediately 
engaged  in  transporting  the  plaintiff  were  not 
guilty  of  any  negligence,  or  in  fault  for  the 
collision.  But  we  would  not  have  it  inferred, 
from  what  has  been  said,  that  the  circumstances 
alleged  in  the  first  point  would  affect  the  case, 
if  the  negligence  which  caused  the  injury  had 
been  committed  by  the  agents  of  the  Company 
who  were  in  the  immediate  care  of  the  engine 
'and  car  in  which  the  plaintiff  rode,  and  he  was 
compelled  to  rely  on  these  counts  of  his  dec- 
laration, founded  on  the  duty  of  the  defendant 
to  carry  him  safely.  This  duty  does  not  result 
alone  from  the  consideration  paid  for  the  serv- 
ice. It  is  imposed  by  the  law,  even  where  the 
service  is  gratuitous.  "The  confidence  induced 
by  undertaking  any  service  for  another,  is  a 
sufficient  legal  consideration  to  create  a  duty 
in  the  performance  of  it.  See  Coggs  v.  Bernard, 
and  cases  cited  in  1  Smith's  Leading  Cases, 
95.  It  is  true,  a  distinction  has  been  taken,  in 
some  cases,  between  simple  negligence,  and 
great  or  gross  negligence;  and  it  is  said,  that 
one  who  •acts  gratuitously  is  liable  only  [•486 
for  the  latter.  But  this  case  does  not  call  upon 
us  to  define  the  difference  (if  it  be  capable  of 
definition),  as  the  verdict  has  foimd  this  to  be 
a  case  of  gross  negligence. 

When  carriers  undertake  to  convey  persons, 
by  the  powerful  but  dangerous  agency  of  steam, 
public  policy  and  safety  require  that  they  be 
held  to  the  greatest  possible  care  and  diligence. 
And  whether  the  consideration  for  such  trans- 
portation be  pecimiary  or  otherwise,  the  per- 
sonal safety  of  the  passengers  should  not  be  left 
to  the  sport  of  chance  or  the  negligence  of 
careless  agents.  Any  negligence,  in  such  cases, 
may  well  deserve  the  epithet  of  "gross." 

In  this  view  of  the  case,  also,  we  think  there 
was  no  error  in  the  first  instruction. 

2.  The  second  instruction  involves  the  ques- 
tion of  the  liability  of  the  master  where  the 
servant  is  in  the  course  of  his  employment; 
but,  in  the  matter  complained  of,  has  acted 
contrary  to  the  express  command  of  his  master. 

The  rule  of  "respondeat  superior,"  or  that 
the  master  shall  be  civilly  liable  for  the  tortious 
acts  of  his  servant,  is  of  imiversal  application, 
whether  the  act  be  one  of  omission  or  commis- 
sion, whether  negligent,  fraudulent,  or  deceit- 
ful. If  it  be  done  in  the  course  of  his  employ- 
ment, the  master  is  liable;  and  it  m^kes  no 
difference  that  the  master  did  not  authorize,  or 
even  know  of  the  servant's  act  or  neglect,  or 
even  if  he  disapproved  or  forebade  it,  he  is 
equally  liable,  if  the  act  be  done  in  the  course 
of  his  servant's  employment.  See  Story  on 
Agency,  sec.  452;  Smith  on  Master  and  Serv- 
ant, 152. 

There  may  be  found,  in  some  of  the  numerous 
cases  reported  on  this  subject,  dicta  which,  when 
severed  from  the  context,  might  seem  to  coun- 
tenance the  doctrine  that  the  master  is  not  \U 
able  if  the  act  of  his  servant  was  in  drsobedi- 
ence  of  his  orders.    But  a  more  careful  exam- 
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ination  will  show  that  they  depended  on  the 
question,  whether  the  servant,  at  the  time  he 
did  the  act  complained  of,  was  acting  in  the 
course  of  his  employmenti  or  in  other  words, 
whether  he  was  or  was  not  at  the  time  in  the 
relatio'ii  of  servant  to  the  defendant. 

The  case  of  Sleath  v.  Wilson,  9  Carr.  &  P. 
607,  states  the  law  in  such  cases  distinctly  and 
correctly. 

In  that  case  a  servant,  having  his  master's 
carriage  and  horses  in  his  possession  and  con- 
trol, was  directed  to  take  them  to  a  certain 
place;  but  instead  of  doing  so  he  went  in  an- 
other direction  to  deliver  a  parcel  of  his  own, 
and,  returning,  drove  against  an  old  woman 
and  injured  her.  Here  the  master  was  held  li- 
able for  the  act  of  the  servant,  though  at  the 
time  he  committed  the  offense,  he  was  acting 
487*]  in  disregard  of  his  master's  *orders; 
because  the  master  had  intrusted  the  carriage 
to  his  control  and  care,  and  in  driving  it  he  was 
acting  in  the  course  of  his  employment.  Mr. 
Justice  Erskine  remarks,  in  this  case:  "It  is 
quite  clear  that  if  a  servant,  without  his  mas- 
ter's knowledge,  takes  his  master's  carriage  out 
of  the  coach  house,  and  with  it  commits  an  in- 
jury, the  master  is  not  answerable,  and  on  this 
ground,  that  the  master  has  not  intrusted  the 
servant  with  the  carriage;  but  whenever  the 
master  has  intrusted  the  servant  with  the  con- 
trol of  the  carriage,  it  is  no  answer,  that  the 
servant  acted  improperly  in  the  management  of 
it.  If  it  were,  it  nught  be  contended  that  if  a 
master  directs  his  servant  to  drive  slowly,  and 
the  servant  disobeys  his  orders,  and  drives  fast, 
and  through  his  negligence  occasions  an  injury, 
the  master  will  not  l^  liable.  But  that  is  not 
the  law;  the  master,  in  such  a  case,  will  be 
liable,  and  the  ground  is,  that  he  has  put  it  in 
the  servant's  power  to  mismanage  the  carriage, 
by  intrusting  him  with  it." 

Although,  among  the  numerous  cases  on  this 
subject,  some  may  be  found  (such  as  the  case 
of  Lamb  v.  Palk,  9  C.  &  P.  629)  in  which  the 
court  have  made  such  distinctions  which  are 
rather  subtile  and  astute,  as  to  when  the  serv- 
ant may  be  said  to  be  acting  in  the  employ  of 
his  master;  yet  we  find  no  case  which  asserts 
the  doctrine  that  a  master  is  not  liable  for  the 
acts  of  a  servant  in  his  employment,  when  the 
particular  act  causing  the  injury  was  done  in 
disregard  of  the  general  orders  or  special  com- 
mand of  the  master.  Such  a  qualification  of 
the  maxim  of  respondeat  superior,  would,  in  a 
measure,  nullify  it.  A  large  proportion  of 
the  accidents  on  railroads  are  caused  by  the 
negligence  of  the  servants  or  agents  of  the 
company.  Nothing  but  the  most  stringent  en- 
forcement of  discipline,  and  the  most  exact 
and  perfect  obedience  to  every  rule  and  order 
emanating  from  a  superior,  can  insure  safety 
to  life  and  property.  The  intrusting  such  a 
powerful  and  dangerous  engine  as  a  locomo- 
tive, to  one  who  will  not  submit  to  control,  and 
render  implicit  obedience  to  orders,  is  itself  an 
act  of  negligence,  the  ''causa  causans"  of  the 
mischief;  while  the  proximate  cause,  or  the 
ipsa  negligentia  which  produces  it,  may  truly 
be  said,  in  most  cases,  to  be  the  disobedience 
of  orders  by  the  servant  so  intrusted.  If  such 
disobedience  could  be  set  up  by  a  railroad  corn- 
pan  v  as  a  defense,  when  charged  with  negli- 
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gence,  the  remedy  of  the  injured  party  in  znoet 
cases  would  be  illusive,  disciplme  would  be 
relaxed,  and  the  danger  to  the  life  and  limb  of 
the  traveler  greatly  enhanced.  Any  relajca- 
tion  of  the  stringent  policy  and  principles  of 
the  law  affecting  such  cases,  would  be  highly 
detrimental  to  the  public  safety. 

The  judgment  of  the  Circuit  Court  is  there- 
fore affirmed. 

*Mr.  Justice  Daniel  dissents  from  the  [*488^ 
decision  of  this  court  in  this  cause,  upon  the 
ground  that  the  said  Railroad  Company  being 
a  corporation,  created  by  the  State  of  Pennsyl- 
vania, is  not  capable  of  pleading  or  being  im- 
pleaded, under  the  2d  section  of  the  3d  article 
of  the  Constitution,  in  any  of  the  courts  of  the 
United  States;  and  that  therefore  the  Circuit 
Court  could  not  take  cognizance  of  the  con- 
troversy between  that  corporation  and  the 
plaintiff  in  that  court. 

OBDEB, 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Pennsylvania,  and  was  argued  by  counsel;  on 
consideration  whereof,  it  is  now  here  ordered 
and  adjudged  by  this  court,  that  the  judgment 
of  the  said  Circuit  Court  in  this  cause  be,  and 
the  same  is  hereby  affirmed,  with  costs  and  in- 
terest until  the  same  is  paid,  at  the  same  rate 
per  annum  that  similar  judgments  bear  in  the 
coiurta  of  the  State  of  Pennsylvania. 


HENRY  WEBSTER,  Plaintiff  in  Error, 

V. 

PETER  COOPER. 

Devise  to  trustees  and  their  heirs,  contingient 
remainders  over,  construed— devise  for  life- 
rule  in  Shelly's  case — stranger  cannot  take 
advantage  of  condition  subsequent,  broken — 
Maine  Law  cannot  bar  a  legal  title  valid  at 
time  of  its  passage. 

A  will,  executed  in  1777,  which  devised' certain 
lands  in  Maine  to  trustees  and  their  heirs  to  the 
use  of  Richard  (the  sou  of  the  testator)  for  life, 
remainder,  for  his  life  In  case  of  forfeiture,  to  the 
trustees  to  preserve  contingent  remainders ;  re- 
mainder to  the  SODS  of  Uichard,  if  any.  as  tenants 
in  common  In  tall,  with  cross  remainders ;  re- 
mainder to  Richard's  daughter  Elizabeth,  for  life: 
remainder  to  trustees  to  preserve  contingent  re- 
mainders durlnff  her  life ;  remainder  to  the  sons  of 
Elizabeth  In  tall — did  not  vest  the  legal  estate  In 
fee  simple  In  the  trustees.  The  life  estate  of  Rich- 
ard, and  the  contingent  remainders  limited  there^ 
on,  were  legal  estates. 

Note. — Conditions  precedent  and  subsequent  te 
wills  and  deeds.  See  note  to  Taylor  v.  Mason,  l» 
Wheat.  325.  6  L.  ed.  U.  S.  101. 

Adverse  possession,  what  Is  necessary  to  consti- 
tute ;  requisites  of.  See  note  to  Rlcard  v.  Williams. 
7  Wheat.  59 :  5  L.  ed.  U.  S.  808. 

Jurisdiction  of  U.  8.  Supreme  Court.  It  Is  for 
State  courts  to  construe  their  own  statutes.  Su- 
preme Court  will  not  review  their  decisions  except 
when  specially  authorized  by  statute.  See  note  to 
Commercial  B*k  v.  Buckingham,  12  L.  ed.  U.  8. 
169. 

State  laws  and  decisions  govern  U.  8.  courts  as 
to  rule  of  property  and  as  to  title  and  transfer  of 
real  estate  bv  grant  or  devise.  See  note  to  Clark 
V.  Graham,  5  L.  ed.  U.  S.  835 ;  note  to  BlmeDdorf 
V.  Taylor.  6  L.  ed.  U.  S.  290,  and  note  to  Jacksoa 
V.  Chew.  6  L.  td.  U.  8.  584. 

Howard  14. 
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No  duties  were  Imposed  on  the  trustees  which 
conid  prevent  the  lef?al  estate  in  these  lands  from 
TMting  in  the  cestuis  que  use;  and  although  such 
duties  might  have  been  required  of  them  relating 
to  other  lands  fn  the  devise,  yet  this  circumstance 
would  not  control  the  construction  of  the  devise 
as  to  these   lands. 

The  devise  to  Elizaheth  for  life,  remainder  to  her 
sons  as  tenants  in  common,  share  and  share  alike, 
and  to  the  heirs  of  their  bodies,  did  not  give  an  es- 
tate tail  to  Elizabeth,  under  the  rule  in  Shell j's 
rase.  But  upon  her  death,  her  son,  (the  party  to 
the  suit)  took  as  a  purchaser,  an  estate  tall  in  one 
moiety  of  the  land,  as  a  tenant  in  common  with 
bis  brother. 

One  of  the  conditions  of  the  devise  was,  that  this 
party,  as  soon  as  he  should  come  into  possession  of 
the  lands,  should  take  the  name  of  the  testator. 
But  as  he  had  not  yet  come  into  po^^sesslon,  and  It 
was  a  condition  subsequent,  of  which  only  the  per- 
son to  whom  the  lands  were  devised  over,  could 
tflke  advantage,  a  non-compliance  with  it  was  no 
defense.  In  an  action  brought  to  recover  possession 
df  the  land. 

The  son.  taking  an  estate  tall  at  the  death  of 
Elizabeth,  in  1845,  could  maintain  a  writ  of  entry, 
and  until  that  time  had  no  right  of  possession. 
Cooseqnently,  the  adverse  possession  of  the  occu- 
pant onlv  began  then. 

In  1848  the  Legislature  of  Maine  passed  an  Act 
declaring  that  no  real  or  mixed  action  should  be 
commenced  or  maintained  against  any  person  in 
480*]  possession  of  lands.  *  where  such  person  had 
been  In  actual  possession  for  more  than  forty  years, 
claiming  to  hold  the  same  In  his  own  right,  and 
which  possession  should  have  been  adverse,  open, 
peaceable,  notorious  and  exclusive.  This  Act  was 
passed  two  years  after  the  suit  was  commenced. 

The  effect  of  this  Act  was  to  make  the  seisin  of 
the  occupant  during  the  lifetime  of  Elizabeth,  ad- 
verse against  her  son,  when  he  had  no  right  of  pos- 
teniion. 

This  Act,  which  thus  purported  to  take  away 
property  from  ono  mnn  ana  vest  it  in  another,  was 
contrary  to  the  Constitution  of  the  State  of  Maine, 
as  expounded  by  the  highest  courts  of  law  in  that 
State.  And  as  this  court  looks  to  the  decisions 
of  the  courts  of  a  State  to  explain  its  statutes, 
there  is  no  reason  why  it  should  not  also  look  to 
them  to  expound  its  constitution. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  States 
for  the  District  of  Maine. 

The  facts  are  set  forth  in  the  opinion  of  the 
court. 

Upon  the  trial  in  the  Circuit  Court,  the  de- 
mandant's (Webster's)  counsel,  prayed  the  court 
to  instruct  the  jury  as  follows: 

1.  That  the  Act  of  the  Legislature  of  Maine, 
of  the  year  1848.  ch.  87,  is  not  applicable  to 
any  case  in  which  the  title  of  the  demandant 
had  accrued  before  the  passable  of  said  Act. 

2.  That  said  Act  is  not  applicable  to  the  pres- 
ent action,  the  same  having  been  commenced 
before  the  passage  of  said  Act. 

3.  That  said  Act  is  void,  because  it  is  in  vio- 
lation of  the  Constitution  of  the  State  of  Maine 
(art.  1,  sec.  21),  and  because  it  is  retrospective 
in  its  operation  upon  vested  rights  of  the  de- 
mandant. 

4.  That  said  Act  is  void,  because  it  is  in  vio- 
lation of  the  Constitution  of  the  United  States, 
as  being  a  law  impairing  the  obligation  of  con- 
tracts. 

6.  That  by  the  true  and  legal  construction  of 
the  will  of  Florentius  Vassall,  said  Elizabeth 
Vassal!  took  only  an  estate  for  life  in  the  de- 
Bianded  premises. 

6.  That  by  the  true  and  legal  construction  of 
the  will  of  Florentius  Vassall,  the  demandant 
toolc  a  remainder  in  tail  male  as  tenant  in 
common  with  said  Henry  Edward  Fox,  in  the 
de*rPT*.^ed  prenrises  erpectant  on  the  life  es- 
kite  of  said  Elizabeth  VassalL 
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7.  That  the  demandant  is  not  barred  from 
recovering  one  undivided  half  of  the  demand- 
ed premises  by  the  Statutes  of  Limitation  of 
the  States  of  Maine  or  Massachusetts,  or  any 
of  them. 

8.  That  if  the  demandant  shows  a  right  to 
recover  one  undivided  half  of  the  demanded 
premises,  he  may  recover  the  same  under  the 
writ  in  this  case,  although  he  therein  demands 
the  whole  of  said  demanded  premises. 

9.  That  it  is  not  necessary,  Jor  the  purpose 
of  enabling  the  demandant  to  recover  in  this 
action,  that  he  should  have  taken  the  name  of 
Vassall. 

F.  Dexter  and  E.  H.  Daveis, 

Counsel  for  Henry  Webster. 

•But  the  honorable  Judges,  who  pre-  r*490 
sided  at  the  said  trial,  declined  to  give  lo  the 
jury  any  of  the  said  instructions  so  prayed  for 
by  the  demandant's  counsel ;  but,  on  the  contra- 
ry thereof,  did  instruct  the  jury,  that  by  the 
true  and  lawful  construction  of  the  said  will  of 
Florentius  Vassall,  no  legal  estate  in  the  de- 
manded premises,  or  any  part  thereof,  was  ever 
vested  in  the  demandant,  but  that,  if  the  legal 
estate  in  the  demanded  premises  was,  and  by 
force  and  effect  of  the  said  will,  vested  in  any 
person  or  persons,  it  was  thereby  vested  and 
continued  to  be  in  the  trustees  named  in  said 
will,  viz.:  Lord  Viscount  Falmouth,  Lord  Vis- 
coimt  Barrington,  and  Charles  Spooner,  Esq., 
the  survivors  and  survivor  of  them,  and  the 
heirs  of  such  survivor;  and  that,  therefore,  the 
demandant  could  not  maintain  the  present  ac- 
tion to  recover  the  same,  and  that  it  was  there- 
fore unnecessary  to  instruct  the  jury  upon  the 
other  points  mentioned  in  the  demandant's 
prayer  for  instructions;  whereas  the  said  coun- 
sel for  the  demandant  respectfully  insist  that 
the  said  Judges  ought  not  so  to  have  instruct- 
ed the  jury,  but  ought  to  have  instructed  them 
upon  the  matters  and  in  the  manner  prayed 
for  by  the  said  counsel  as  aforesaid;  and  they 
did  therefore  except  in  law  to  the  said  instruc- 
tion and  said  refusal  of  the  said  Judges ;  and  in- 
asmuch as  the  several  matters  aforesaid  do  not 
appear  by  the  record  of  said  verdict,  the  said 
counsel  have  made  and  tendered  to  the  said 
Judges  this,  their  bill  of  exceptions,  and  pray 
that  the  same  may  be  allowea. 

All  which  being  considered,  and  found  con- 
formable to  the  truth  of  the  case,  the  presiding 
Judge  has  allowed  this  bill  of  exceptions,  and 
hath  thereto  put  his  seal,  this  28th  day  of  April, 
in  the  year  one  thousand  eight  hundred  and 
fiftyone. 

[seal.]  Levi  Woodbury, 

Ass.  Jus.  Sup.  Court. 

The  case  was  argued  in  this  court  by  Mr 
Daveis,  with  whom  was  Mr.  Dexter,  for  the 
plaintiff  in  error,  and  by  Mr.  Allen  for  the  de- 
fendant in  error. 

The  counsel  for  the  plaintiff  in  error  made  the 
following  points: 

1.  A  devise  to  A,  and  his  heirs,  to  the  use  of, 
or  in  trust  for  B,  vests  the  legal  estate  immedi- 
ately in  B.  2  Jarm.  on  Wills,  196,  198,  199; 
Hill  on  Trustees,  part  2,  ch.  1,  p.  229;  1  Greenl. 
Cruise,  346,  347,  note;  Webster  v.  Oilman,  1 
Story,  499,  616. 

2.  Where  duties  are  imposed  on  the  trustees 
which  make  it  necessary  that  they  should  take 
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the  legal  estate,  tlie  extent  and  duration  of  that 
estate  are  limited  to  exactly  that  quantity  of 
interest  which  the  purposes  of  the  trust  re- 
491»J  quire.  2  Jarm.  213;  ♦Hill  on  Trustees, 
part  2,  ch.  2;  1  Greenl.  Cruise,  348,  note;  Doe  v. 
Ironmonger,  3  East,  633;  Robinson  v.  Grey, 
9  East,  1;  Curtis  v.  Price,  12  Ves.  89;  Doe  v. 
Hicks,  7  T.  R.  433;  Doe  v.  Barthorp,  6  Taunt. 
382,  385;  Doe  v.  Simpson,  5  East,  163;  1  Hill, 
Real  Prop.  ch.  22,  sec.  21,  and  sees.  27  to  31. 

3.  There  are  no  duties  imposed  on  the  trustees 
by  the  will  in  this  case,  in  relation  to  the  de- 
manded premises,  nor  is  there  any  other  expres- 
sion of  the  intention  of  the  testator  to  give 
them  the  legal  estate. 

4.  The  only  duties  imposed  are,  by  the  terms 
of  the  will,  expressly  confined  to  other  lands, 
viz.:  to  the  Friendship  and  Greenwich  planta- 
tions. And  the  purposes  of  those  duties  have 
been  fully  performed  and  discharged.  Whether 
the  trustees  took  a  legal  estate  in  those  planta- 
tions at  any  time,  may  depend  on  the  local  law 
in  Jamaica.  Under  our  laws  they  would  take 
but  a  chattel  interest,  as  they  were  only  to  ap- 
ply the  rents  and  profits.  Hill  on  Trustees,  240, 
241,  end  cases  cited  to  the  second  point. 

5.  The  successive  remainders  limited  to  the 
use  of  the  same  trustees,  to  preserve  contingent 
remainders  in  case  of  forfeiture,  show  that  it 
was  not  the  intention  of  the  testator  that  the 
legal  estate  should  vest  in  them  originally. 
Curtis  V.  Price,  12  Ves.  100;  Doe  v.  Hicks,  7  T. 
R.  433,  437;  Feame,  Cont.  Rem.  177,  178;  Hill 
on  Trustees,  240,  241. 

6.  The  Act  of  Maine,  1848,  ch.  87,  is  void  as 
impairing  the  obligation  of  contracts.  Fletcher 
V.  Peck,  6  Cranch,  87,  137;  3  Story  on  Const, 
sec.  1385. 

7.  It  is  void,  as  it  takes  away  vested  rights. 
Wilkinson  v.  Leland,  2  Pet.  S.  C.  667,  658,  Story, 
J.;  Society,  etc.  v.  Wheeler,  2  Gall.  105,  141; 
Ham  V.  McClaws,  1  Bay,  93;  Bowman  v.  Middle- 
ton,  1  Bay,  252;  Dash  v.  Van  Kleek,  7  Johns. 
602,  Kent,  Ch.  J.;  Call  v.  Hagger,  8  Mass.  423; 
1  Kent,  456. 

Taking  away  all  remedy,  is  taking  away  the 
right.  Bronson  v.  Kinzie,  1  How.  317,  318; 
Bruce  v.  Schuyler,  4  Gilman,  221,  277;  Story  on 
Const,  sec.  1379;  Sturges  v.  Crowninshield,  4 
Wheat.  207;  Gilmer  v.  Shooter,  2  Mod.  310. 

8.  It  is  void  as  against  the  Constitution  of 
Maine.  Proprietors,  etc.  v.  Laboree,  2  Greenl. 
276,  294;  Oriental  Bank  v.  Freeze,  18  Me.  109, 
112;  Austin  v.  Stevens,  11  Shepley,  620;  Consti- 
tution of  Maine,  art.  1,  sees.  1, 19,  21. 

9.  The  will  in  this  case  gave  a  life  estate 
only  in  the  demanded  premises  to  Elizabeth 
Vassall,  with  remainder  to  her  sons  as  tenants 
in  common.  Willis  v.  Hiscox,  4  Myl.  &  Cr. 
197;  Right  v.  Creber,  6  Bam.  &  Cres.  860;  Doe 
V.  Laming,  2  Burrow,  1100;  Backhouse  v.  Wells, 

1  Eq.  Abr.  184;  White  v.  Collins,  1  Com.  289; 
Sisson  V.  Seabury,  1  Sumn.  235;  Dingley  v. 
Dingley,  6  Mass.  535;  Webster  v.  Gilman,  1 
Story,  499,  614;  2  Jarm.  235,  316;  Feame,  Cont. 
Rem.  150. 

492»]  'lO.  "Sons"  and  "children"  are  words 
of  purchase,  and  not  of  limitation.  2  Jarm. 
343,  344,  352  to  356;  1  Rollers  Abr.  837,  pi.  13; 
Buffar  V.  Bradford,  2  Atk.  220;  Lowe  v.  Davis, 

2  Ld.  Raym.  1561;  Goodtitle  v.  Herring,  1  East, 
264;  Walker  v.  Snow,  Palm.  359;  Archer's  Case, 
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1  Coke,  66;  Lisle  v.  Gray,  2  Lev.  223;  Dingley 
V.  Dingley,  5  Mass.  636;  1  Feame,  Cont.  R.  150, 
161,  etc.;  2  Jarm.  301,  302,  etc.;  Doe  v.  Simpson, 
6  Scott,  770;  Doe  v.  Webber,  1  B.  &  Aid.  713; 
Sisson  V.  Seabury,  1  Sumn.  236. 

The  word  "sons"  has  been  held  to  control  the 
words  "heirs  of  the  body,"  to  make  them  words 
of  purchase.  Lowe  v.  Davies,  2  Ld.  Raym.  1561 ; 
Lisle  V.  Gray,  2  Lev.  223;  Goodtitle  v.  Herring, 
1  East,  264;  cited  2  Jarm.  301,  302;  and  also, 
"issue  male;"  Mandeville  v.  Lackey,  3  Ridgw.  P. 
C.  362. 

The  word  "son"  in  the  singular,  can  create  aa 
estate  tail  only  when  used  as  nomen  collect!- 
vum,  and  where  it  is  the  manifest  intention  of 
the  testator  to  give  such  an  estate.  Mellish  T. 
Mellish,  2  B.  &  C.  520;  cited  2  Jarm.  320. 

11.  The  devise  to  the  sons  of  Elizabeth  Vas- 
sall as  tenants  in  common,  shows  that  it  was 
not  the  testator's  intention  to  give  her  an  estate 
tail.  These  words  control  even  the  words  "issue 
of  the  body,"  so  that  they  take  as  purchasers. 
Doe  V.  Bumsall,  6  D.  &  E.  30;  Bumsall  v.  Davy, 
1  Bos.  &  P.  216;  Doe  v.  Collins,  4  D.  &  E.  294. 

12.  The  plaintiff's  right  of  entry  accmed  at 
the  death  of  Elizabeth,  in  1845,  and  is  not  barred 
by  adverse  possession.  Wells  v.  Prince,  9  Mass. 
508;  Wallingford  v.  Hearl,  15  Mass.  471;  Angell 
on  Lim.  42;  2  Sugd.  Vend.  216,  323,  324. 

13.  The  condition  of  taking  the  name  of 
Vassall,  is  subsequent,  and  no  one  but  the  4^* 
visee  over  can  take  advantage  of  it.  Gulliver 
V.  Ashby,  4  Burrows,  1929;  Taylor  v.  Mason,  9 
Wheat.  326,  349;  Finlay  v.  King's  Lessee,  3  Pet. 
347,  374;  1  Jarm.  805. 

14.  The  plaintiff  can  recover  a  moiety  In  this 
action.  6  Dane's  Abr.  61;  Dewey  v.  Brown,  2 
Pick.  387;  Somes  v.  Skinner,  3  Id.  52;  Holyoke 
V.  Haskins,  9  Id.  259;  Rev.  Stat.  Maine,  p.  610, 
sees.  12,  13. 

Mr.  Allen,  for  the  defendant  in  error,  made 
the  following  points: 

1.  That  there  is  no  error  in  the  District  Court 
in  declining  to  give  the  instructions  requested 
by  said  plaintiffs  in  error,  as  contained  in  the 
assignment  of  errors,  from  No.  1  to  No.  9,  both 
inclusive.  Because,  if  there  is  no  error  in  the 
tenth  assignment,  but  the  instruction  therein 
given,  was  correct,  plaintiff  in  error  was  not 
prejudiced  by  the  withholding  the  instructions 
in  the  'preceding  nine  requests.  Green-  [*49S 
leaf  v.  Birth,  6  Pet.  132;  Binney  v.  Ches.  & 
Ohio  Canal  Go.  8  Pet.  214;  U.  S.  Bank  t. 
Planters'  Bank,  GilL  &  Johns.  439;  Watts  A 
Serg.  391. 

2.  But  if  the  instructions  in  first  four  assign* 
ments  of  errors  had  been  material  and  injurious 
to  plaintiff  in  error,  they  were  correct  and  not 
erroneous;  that  the  Act  of  the  Legislature  of 
Maine  of  the  year  1848,  ch.  87,  is  valid  and  not 
liable  to  any  legal  objection,  and  is  not  in  vio* 
lation  of  the  Constitution  of  Maine,  art.  1,  see. 
21,  or  of  the  Constitution  of  the  United  States. 
Phalen  v.  Virginia,  8  How.  U.  S.  168.  "Such 
Acts  (Lim.)  giving  peace  and  quiet,  may  be  said 
to  effect  or  complete  devesture  or  transfer  of 
rights,  yet  as  reasons  have  led  to  their  validity, 
cannot  be  questioned."  Id.  S.  P.  585,  Mills  ▼• 
St.  Clair  County.  ''Such  laws  do  not  impair  the 
obligation  of  contracts  within  the  sense  of  the 
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Const.  U.  S."  Townsend  v.  Jemison,  9  How.  U. 
S.  407,  419,  420;  and  cases  cited  10  How.  U.  S. 
395,  401,  402,  Bal.  &  Susquehannah  R.  R.  v. 
Nesbit. 

**No  real  or  mixed  action  for  the  recovery  of 
any  lands  in  this  State,  shall  be  commenced  or 
maintained  against  any  person  in  possession  of 
such  lands,  where  such  person  or  those  mider 
-whom  he  claims,  have  been  in  actual  possession 
for  more  than  forty  years,  and  claiming  to 
hold  the  same  is  his,  her,  or  their  own  right, 
and  which  possession  shall  have  been  adverse, 
open,  peaceable,  notorious,  and  exclusive.  To 
take  eflfect  in  one  day  after  approval.**  Act  of 
Elaine,  Aug.  11,  1848. 

3.  The  said  Act  may  apply  to  actions  then 
pending.  Thayer  v.  Seavey,  11  Maine,  284; 
Bacon  v.  Callender,  6  Mass.  309;  2  Gall.  316,  319. 
Stat.  Lim.  Rhode  Island,  no  objection  that  it 
went  into  immediate  operation.     Story,  J. 

4.  There  was  no  error  in  the  Circuit  Court  in 
refusing  to  give  the  instructions  in  the  5th  and 
6th  assignment.  They  were  properly  declined; 
and  cannot  be  assigned  for  error  if  the  instruc- 
tion in  the  10th  assignment  was  properly  given. 

6;  There  is  no  error  in  withholding  the  in- 
structions requested  in  the  7th  and  8th  assign- 
ment ;  they  were  rightly  withheld ;  and  plaintiff 
was  not  injured  thereby.  The  same  may  be  said 
of  the  9th  instruction,  contained  in  9th  assign- 
ment of  errors. 

6.  No  error  in  the  Circuit  Court  in  giving 
the  instruction  in'  the  10th  assignment  of  errors. 

1st.  The  fee  simple  and  v^hole  legal  estate  in 
the  premises  was  by  the  will  of  F.  Vassal  1  de- 
vised to  Lord  Falmouth  and  others  and  their 
heirs,  as  trustees;  this  action  cannot  be  main- 
tained, not  being  in  their  names  or  that  of  their 
heirs.  Sanders,  Uses  &  Trusts,  190,  191,  197, 
202,  203,  204;  2  Jar.  on  Wills,  198,  199,  202; 
Leicester  v.  Biggs,  2  Taunt.  109;  Biscoe  v.  Per- 
kins, 1  Ves.  &  Bea.  486;  White  v.  Parker,  1 
4»4»]  Scott,  642;  Harton  v.  'Harton,  7  D.  & 
E.  662;  Gregory  v.  Henderson,  4  Taunt.  772; 
Oursham  v.  Newland,  2  Moo.  &  Scott,  113; 
Tompkins  v.  Willon,  2  Bam.  &  Aid.  84;  Brew- 
ster V.  Striker,  2  Comstock,  19,  and  note,  581, 
582. 

2d.  The  purposes  for  which  the  legal  estate 
was  originally  devised  to  the  trustees,  still  con- 
tinue to  exist,  viz.:  to  preserve  the  remainders; 
viz.:  to  "same  trustees**  for  George  Barrington 
in  tail  and  his  issue  male  and  his  issue  female. 
In  same  manner  to  Richard  Barrington  and  is- 
sue-^ame  manner  to  William  Barrington  and 
issue;  then  to  testator*s  granddaughter,  Louisa 
Barrington,  and  her  fourth  son  and  daughters, 
then  to  Rose  Hening  May  and  her  issue;  the 
words  "same  trustees*'  prior  to  each  devise  in 
remainder.  On  failure  of  all  th«»«»P;  to  the  use 
of  the  ministers  and  waHcnis  of  Westmoreland. 
t  Jar.  on  Wills,  20u,  202-228.  It  was  the  in- 
tention of  the  testator  that  the  legal  estate 
-^r.uiH  r«»!na)n  in  the  trustees  until  all  the  re- 
iC^^inders  should  be  executed.  It  is  so  expressed 
in  the  will. 

%d.  It  is  agreed  that  the  persons  named  in 
said  will,  or  devises  in  remainder,  after  the  fail- 
ure of  issue  of  Elizabeth  Vassal,  or  their  lineal 
descendants,  are  now  living. 

4th.  Trustees  must  hold  the  legal  estate,  as 
long  as  any  of  the  remainders  are  outstanding; 
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repetition  of  devise  to  same  trustees  to  preserve 
six  now  unexecuted  remainders   (Jar.  222). 

5th.  Necessary  that  the  trustees  should  hold 
the  legal  estate  for  other  purposes,  viz.:  out  of 
the  rents  and  profits,  etc.,  they  were  to  pur- 
chase negroes,  cattle  and  stock,  and  other  ut^i- 
sils. 

They  were  to  appoint  agents,  attorneys,  and 
managers.  2  Barn.  &  Aid.  84;  Id.  654;  2  Jar. 
223-225;  6  Barn.  &  Cress.  420;  Morton  v.  Bar- 
rett, 22  Maine,  257.  Testator  recommends  that 
trustees  should  appoint  his  son  Richard  man- 
ager, at  their  discretion.  They  are  to  approve 
marriage  jointures — as*»umes  that  money  will 
pass  through  their  hands — they  may  deduct  and 
retain;  discretion  as  to  time  of  paying  £10,000 
— gives  L.  Falmouth  100  guineas  for  a  ring; 
the  other  £50  cash  for  same  purpose.  Record, 
29. 

6th.  Th«»  imbecility  of  testator*s  son  Richard 
and  the  irfancy  of  his  granddaughter  Elizabeth 
is  a  sufficrent  reason  why  he  should  devise  the 
legal  estate  to  trustees;  still  less,  could  he  an- 
ticipate, with  any  certainty,  the  existence  of  un- 
born sons  of  his  granddaughter.  All  the  estates 
were  over  3,000  miles  distant.  Not  named  in 
the  will  in  what  State  in  New  England  his 
lands  were  situate.  Trustees  most  competent 
to  look  them  up.  The  cestuis  que  trust  most  in- 
competent. 

7th.  Another  object  of  testator  in  giving  the 
legal  estate  to  trustees,  would  be  to  prevent 
cestuis  que  trust  from  docking  the  entailment 
and  defeating  subsequent  remainders  by  com- 
mon 'recovery,  without  the  legal  estate,  ['495 
they  could  make  no  legal  tenant  to  the  precipe. 

8th.  It  is  competent  for  defendant  to  urge 
and  maintain  this  objection.  And  to  show  the 
legal  title  in  others,  and  thereby  disprove  plain- 
tiff's seisin.    Cutler  v.  Lincoln,  3  Cush.  128. 

Tenant  may  give  in  evidence,  title  of  a  third 
person,  without  claiming  under  said  third  per- 
son for  the  purpose  of  disproving  plaintiff's 
seisin  in  a  writ  of  entry.  Jack,  on  Real  Ac- 
tions, 157;  Steams  on  Real  Actions,  365,  380- 
389;  Hall  v.  Stevens,  9  Met.  418. 

9th.  In  this  case,  defendant  has  no  need  of 
invoking  that  principle;  for  plaintiff  himself 
introduces  the  will,  by  which  it  is  seen  that  the 
legal  title  is  in  other  persons  than  the  plaintiff. 

10th.  The  acquiescence  of  Lady  Holland,  the 
mother  of  plaintiff,  in  the  open,  exclusive,  and 
adverse  possession  of  defendant,  and  those  un- 
der whom  he  claims  from  the  time  of  her  divorce 
from  her  first  husband,  till  her  decease  (a 
period  of  about  fifty  years),  tends  to  prove  that 
neither  she  nor  her  second  husband  ever  claimed 
the  legal  estate  to  be  in  her. 

No  error  in  first  four  assignments.  See  brief, 
2d  point. 

1.  If  the  court  should  decide  that  there  is  er- 
ror in  the  tenth  assignment,  and  that  the  legal 
estate  is  not  in  the  trustees,  it  is  then  contended 
that  there  is  no  error  in  withholding  the  in- 
structions from  the  5th  and  9th  requests;  for  if 
the  legal  estate  was  in  the  cestuis  que  trust, 
Elizabeth,  mother  of  plaintiff,  took  an  estate 
tail,  and  not  for  life  only,  and  she  is  barred  by 
the  Statute  of  Limitations  of  Massachusetts  and 
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Maine,  and  so  is  the  plaintiff.  Shelly's  case,  1 
Coke,  93;  2  Jar.  241-249;  Doug.  321,  324;  Soule 
V.  Soule,  6  Mass.  61;  19  Yes.  175;  Malcom  v. 
Malcom,  3  Cush.  472. 

2.  Plaintiff  takes,  by  limitation  under  the  will; 
an  estate  tail.  Co.  R.  lib.  6,  fol.  17,  Wyld's 
case;  Robinson  y.  Robinson,  1  Burr.  38;  2  Jar. 
271,  272,  287;  Chandler  v.  Smith,  7  D.  &  £.  532; 
Pearson  v.  Vickers,  5  East,  548;  Jesson  v. 
Wright,  2  Bligh.  258;  Coulson  v.  Coulson,  2 
Strange,  1126;  Brook  v.  Astley,  3  Burr.  1570; 
4  Bam.  &  Cres.  610;  1  Barn.  &  Aid.  944;  Park- 
man  y.  Bowdoin,  1  Sumn.  359;  Feame  on  Re- 
main. 118,  124;  4  Kent's  Com.  214-232. 

3.  Sons,  at  time  of  will  unborn,  words  of 
limitation.  Wharton  y.  Graham,  2  W.  Black. 
1083;  1  Vent.  231,  cited  by  Hale  Ch.  J.,  in  King 
y.  Snelling;  By  field's  case,  1  East,  229;  Doe, 
dem.  Cook  y.  Cooper,  2  Bam.  &  Cress.  524;  2 
Bam.  &  Adol.  87;  4  Id.  43;  5  Id.  421;  2  Jar.  394 
to  470;  4  Bam.  &  Cress.  610;  1  Moore,  682,  pi. 
939;  Sondy's  case,  9  Co.  R.  127;  Inman  y. 
Barnes,  2  Gall.  315;  15  Ves.  546. 

Rule  in  Shelly's  case  in  force  in  Massachu- 
496*]  setts,  till  March  8th,  *1792,  14  years 
after  probate  of  this  will.  Dayis  y.  Hayden,  9 
Mass.  514;  4  Pick.  206;  16  Pick.  104;  7  Met. 
172;  Id.  425;  Jones  y.  Morgan,  1  Brown,  C.  C. 
206,  Lord  Thurlow.  Plaintiff  sues  as  tenant  in 
taU.     Shoemaker  t.  Sheely,  2  Den.  485. 


Mr.  Justice  Curtis  deliyered  the  opinion  of 
the  court: 

Henry  Webster,  an  alien,  and  subject  of  Great 
Britain,  brought  his  writ  of  entry  in  the  Cir- 
cuit Court  of  the  United  States  for  the  District 
of  Maine,  to  recover  possession  of  a  parcel 
of  land  described  in  the  count.  He  claims 
title  under  a  will  of  Florentius  Vassall.  At 
the  trial,  the  parties  agreed  on  the  following 
facts : 

'It  is  agreed,  by  the  parties,  that  the  follow- 
ing statement  of  facts  is  true,  namely:  that  the 
demanded  premises  belonged  to  the  proprietors 
of  the  Kennebec  Purchase,  and  were  by  them 
duly  granted  and  assigned  to  Florentius  Vas- 
sall, one  of  the  proprietors  in  fee,  in  the  year 
1756,  being  included  in  the  grant  recorded  in 
the  records  of  the  proprietary: 

"That  Florentius  Vassall  made  his  will  Sep- 
tember 20th,  1777,  and  died  at  London,  1778, 
seised  of  the  lands  in  question,  they  then  being 
unoccupied  wild  lands.  The  will  was  after- 
wards duly  proved  in  the  Prerogative  Court  of 
Canterbury,  September  14,  1778,  a  copy  of 
which  will,  with  its  exemplifications,  has  been 
duly  filed  and  recorded  in  the  Probate  OfHce 
for  the  County  of  Kennebec;  which  will  was  of- 
fered in  evidence,  as  copied,  and  makes  a  part 
of  this  case.     (C.) 

"Richard  Vassal],  named  in  the  will,  died 
about  1795,  leaving  only  one  child,  Elizabeth 
Vassall,  who  married  Sir  Godfrey  Webster,  de- 
ceased, about  the  1st  day  of  January,  1793,  by 
whom  she  had  issue,  two  sons,  namely:  Sir 
Godfrey  Vassall  Webster,  who  died  in  the  life- 
time of  said  Elizabeth,  without  issue,  and  Henry 
Webster,  the  demandant.  Said  Elizabeth,  after- 
wards, namely:  in  January,  1796,  was  legally 
divorced  from  her  husband,  the  said  Sir  God- 
frey Webster,  and  on  the  first  day  of  July, 
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1797,  she  was  legally  joined  in  marriage  with 
Richard  Henry  Fox,  afterwards  Lord  Holland^ 
by  whom  she  had  issue,  one  son,  Henry  Edward 
Fox,  who  is  now  living.  All  charges  upon  the 
land  devised  have  been  satisfied,  and  they  are 
not  now  subject  to  uny  life  estate,  estate  for 
years    or  outstanding  terms,  under  the  wilL 

Said  Lord  Holland  died  on  the ,  1841 ; 

said  Lady  Holland  died  in  the  fall  of  the  year 
1845.  The  persons  named  in  said  will  as  deyts- 
ees  in  remainder,  after  the  failure  of  the  issue 
of  said  Elizabeth,  or  their  lineal  descendants, 
are  now  living  in  England,  as  is  the  said  Henry 
Edward  Fox,  son  of  said  Elizabeth.  That  said 
Florentius  Vassall  was,  at  the  time  of  said 
grant,  a  resident  in  Boston,  State  of  Massachu- 
setts; *that  he,  on  or  before  the  year  [*497 
1776,  left  his  said  residence,  went  to  England,, 
and  never  returned;  and  that  neither  he  nor 
any  of  the  devisees  named  in  said  will  have 
ever  resided  within  the  limits  of  the  United 
States  since  that  time.  The  premises  demanded, 
being  the  matter  ii^  dispute,  are  of  greater  yaliie 
than  $2,000. 

''The  tenant,  and  those  from  whom  he  legally 
derives  title  to  said  demanded  premises,  haye 
been  in  the  quiet,  xmdisturbed,  open,  notorious^ 
and  exclusive  possession  and  occupation  of  said 
premises  for  and  during  the  term  of  fifty  years 
next  preceding  the  commencement  of  this  ac- 
tion, he  and  they  claiming  to  hold  the  same  ad- 
versely to  any  claim  of  said  demandant,  or  any- 
other  person,  as  his  and  their  own  property  m 
fee  simple.'' 

These  facts,  together  with  the  will  of  Floren- 
tius Vassall,  made  the  case.  By  this  will  the 
testator  devised  three  plantations  in  Jamaica, 
and  all  his  lands  in  New  England  (which  in- 
cluded the  demanded  premises)  to  Lord  Fal- 
mouth, Lord  Barrington,  and  Mr.  Charles  Spoon- 
er,  and  their  heirs,  to  the  uses,  upon  the  trusts, 
and  for  the  intents  and  purposes,  and  with  and 
subject  to  the  powers  and  provisos  therein  ex- 
pressed. The  will  then  proceeds  to  declare,  in 
respect  to  all  the  lands  in  New  England,  as 
follows:  To  the  use  of  my  son,  Richard  Vassall, 
for  and  during  his  life,  and  from  and  after  the 
determination  of  that  estate  by  forfeiture,  or 
otherwise,  during  his  life,  to  the  use  of  the 
three  trustees  during  the  life  of  Richard  Vassall, 
in  trust  to  preserve  the  contingent  uses  and  es- 
tates thereinafter  mentioned,  and  for  that  pur- 
pose to  make  entries  and  bring  actions  as  occa- 
sion shall  require,  but  nevertheless  to  permit 
Richard  Vassall  to  take  the  rents  of  the  prem- 
ises to  his  own  use  during  his  life.  The  tes- 
tator then  declares  the  remainder,  after  the 
death  of  Richard,  to  be  to  the  use  of  the  son 
and  sons  of  Richard,  to  be  equally  divided  be- 
tween them,  share  and  share  alike,  as  tenants 
in  common,  and  not  as  joint  tenants,  and  to 
the  several  and  respective  heirs,  male  of  the 
bodies  of  such  sons,  with  cross  remainders 
among  them;  and  in  default  of  such  issue  male 
of  Richard,  subject  to  a  term  of  years,  which  it 
is  agreed  is  not  outstanding,  to  the  use  of 
Elizabeth  Vassall,  the  daughter  of  Richard,  for 
her  life,  with  remainder  as  before  stated  to  the 
trustees  for  the  life  of  Elizabeth  to  preserve 
contingent  remainders,  in  case  of  forfeiture  of 
her  life  estate;  and  then  follows  the  provision 
under  which  the  demandant  claims  title,  which 
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is  theretore  given  in  the  words  of  the  will. 
"And  from  and  immediately  after  the  decease 
of  the  said  Elizabeth  Vassall,  to  the  one  or  all 
and  every  the  son  and  sons  of  the  said  Eliza- 
beth Vassall  to  be  begotten,  to  be  divided  be- 
tween or  amongst  such  sons,  if  more  than  one, 
share  and  share  alike,  and  they  do  take 
498*]  *a8  tenants  in  common,  and  not  as  joint 
tenants,  and  the  several  and  respective  heirs 
male  of  the  body  and  bodies  of  all  and  every 
such  son  and  sons  issuing/'  Then  follow  re- 
mainders to  the  other  daughters  of  Richard,  as 
tenants  in  common  in  tail  general,  with  cross 
remainders;  remainder  to  the  daughters  of 
Elizabeth  Vassall,  as  tenants  in  common  in  tail 
general,  with  cross  remainders — with  successive 
remainders  to  George  and  Richard,  and  William 
Barrington,  testator's  grandsons,  for  life;  re- 
fliainder  to  their  sons,  as  tenants  in  common  in 
tail  male;  remainder  to  testator's  granddaugh- 
ter, Louisa  Barrington,  for  life,  and  her  sons  in 
common  in  tail  male;  remainder  to  her  daugh- 
ters, as  tenants  in  common  in  tail  general;  re- 
mainder to  testator's  daughter,  Elizabeth  Bar- 
rington, for  life;  remainder  to  her  other  sons 
"in  tail  male  successively;"  remainder  to  her 
future  daughters,  as  tenants  in  common  in  tail ; 
remainder  to  testator's  nephew.  May,  for  life; 
remainder  to  his  sons  in  common  in  tail  male; 
remainder  to  his  daughters  in  common  in  tail; 
remainder  to  the  minister  and  wardens  of  West- 
moreland, etc. 

These  are  the  most  material  provisions  of  the 
will  of  these  lands,  and  are  sufficient  to  show 
its  general  structure,  in  reference  to  the  ques- 
tions which  have  been  made  concerning  its 
legal  effect. 

The  first  of  these  questions  is,  whether,  by 
force  of  the  will,  the  demandant  took  any,  and 
if  any,  what  legal  estate  in  these  lands  on  the 
decpa«e  of  his  mother,  Elizabeth  Vassall. 

It  is  insisted,  by  the  tenant's  counsel,  that 
the  trustees  took  the  legal  estate  in  fee  simple 
and  that  the  estates  limited  to  Richard  Vassall 
for  life,  and  to  the  others,  by  way  of  remainder, 
were  only  equitable  estates,  and  consequently 
the  demandant  cannot  maintain  this  action. 

But  whether  we  look  to  the  evident  intent  of 
the  testator,  or  to  the  settled  technical  meaning 
of  the  language  he  has  employed,  we  think  it 
clearly  appears  that  the  life  estate  of  Richard 
Vassall  and  the  contingent  remainders  limited 
thereon  were  legal  estates,  and  that  the  trustees 
did  not  hold  the  fee  simple  under  this  will. 
The  instrument  was  drawn  in  England,  evi- 
dently by  a  skillful  draughtsman,  and  is  in 
strict  conformity  with  well-known  precedents. 
It  employs  technical  language  with  accuracy, 
and  all  the  various  provisions  of  the  will, 
though  numerous  and  complicated,  compared 
with  the  usually  simple  testamentary  disposi- 
tions of  property  in  this  countnr,  are  capable 
of  being  clearly  understood  and  fully  executed. 
The  substance  of  the  devises  of  these  lands, 
may  be  stated  to  be:  to  the  trustees  and  their 
heirs  to  the  use  of  Richard  for  life,  remainder, 
for  his  life  in  case  of  forfeiture,  to  the  trustees 
to  preserve  contingent  remainders;  remainder  to 
the  sons  of  Richard,  if  any,  as  tenants  in  com- 
499*]  mon  *in  tail,  with  cross  remainders;  re- 
mainder to  Richard's  daughter  Elizabeth  for 
life;  remainder  to  trustees  to  preserve  contin- 
gent remainders  during  her  life;  remainder  to 
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the  sons  of  Elizabeth  in  tail,  the  demandant  be- 
ing the  elder  of  her  two  sons. 

A  devise  to  the  trustees  and  their  heirs  to 
the  uses  mentioned,  carries  the  legal  estate  to 
the  cestuis  que  use,  unless  the  will  has  imposed 
on  the  trustees  some  duty,  the  performance  of 
which  requires  the  legal  estate  to  be  vested  in 
them,  ^d  in  that  case  they  would  take  an 
estate  exactly  commensurate  with  the  exigen- 
cies of  their  trust.  Morrant  v.  Gough,  7  B.  &  C. 
206;  Kenrick  v.  Lord  Beauclerck,  3  B.  &  P. 
178;  10  Bythewood  on  Con.  214;  Jarm.  on  Wills, 
198,  199;  Nielson  v.  Lagow,  12  How.  110,  111; 
1  Greenl.  Cruise,  346,  347,  note. 

The  testator  has  not  imposed  on  the  trustc*>a 
any  duties,  connected  with  these  lands,  which 
in  any  way  interfere  with  the  existence  of  legal 
estates  in  the  different  beneficiaries  named  in 
the  will.  On  the  contrary,  the  sole  duties  to 
be  performed  by  them,  in  reference  to  these 
lands,  are  to  take  the  life  estates,  in  case  of 
forfeiture,  and  hold  them,  so  that  the  future 
remainder  men  may  not  be  deprived  of  the 
legal  estates  limited  to  them  by  way  of  contin- 
gent remainders,  which  require  the  preservation 
of  the  particular  estates  to  support  them. 

Whether  the  trustees  took  and  held  any  legal 
estate  in  either  of  the  plantations  in  Jamaica, 
it  is  not  necessary  to  determine.  It  was  argued 
that  they  did,  because  they  have  some  duties 
to  perform  concerning  two  of  them,  and  that 
the  testator  employs  the  same  language  in  de- 
vising these  two  plantations  to  the  trustees,  as 
he  does  in  devising  the  lands  in  New  England. 
But  it  by  no  jneans  follows  that  the  same  words 
devising  to  trustees  two  parcels  of  land,  must 
neceysanly  vest  the  legal  estates  in  both  parcels 
in  the  trustees,  because  they  take  a  legal  estate 
in  one  of  those  parcels.  They  may  take  a  legal 
estate  in  one,  because  subsequent  parts  of  the 
will  require  them  to  do  acts  in  reference  to  it, 
which  can  be  done  only  by  the  holder  of  the 
legal  estate,  and  then  the  law  assigns  to  them 
such  an  estate  as  the  due  execution  of  their 
trust  demands ;  while  at  the  same  time,  by  force 
of  the  statutes  of  uses,  or  of  wills,  the  other 
land,  as  to  which  no  duties  are  required  of  the 
trustees,  goes  to  the  cestuis  que  use. 

So  far  as  this  will  operates  on  the  lands  in 
New  England,  there  is  nothing  to  prevent  the 
usual  and  settled  operation  of  a  devise  to  uses, 
which  is,  to  vest  the  legal  estate  in  the  cestuis 
que  use;  and  it  is  placed  beyond  all  doubt  that 
it  was  not  intended  the  trustees  should  hold  the 
fee,  because  there  are  express  limitations  of  life 
estates  to  them  to  preserve  contingent  remain- 
ders, which  would  be  wholly  inoperative  if  they 
took  the  *fee,  and  is  sufficient  of  itself  r*500 
to  control  any  doubtful  intent,  according  to 
Doe  V.  Hicks,  7  T.  R.  433;  Curtis  v.  Price,  12 
Ves.  100. 

Our  conclusion  is  that  the  legal  estates  in 
the  New  England  lands  were  to  go  to  the  bene- 
ficiaries named  in  the  will. 

It  is  further  urged  by  the  tenant's  counsel, 
that  the  legal  effect  of  the  devise  to  Elizabeth 
Vassall  for  life,  remainder  to  her  sons,  as  ten- 
ants in  common,  share  and  share  alike,  and  to 
the  heirs  of  their  bodies,  gave  an  estate  tail  to 
Elizabeth  Vassall,  under  the  rule  in  Shelly's 
case,  which  was  in  force  in  Massachusetts, 
within  whose  limits  these  lands  lay  at  the  time 
this  will  took  effect.    There  is  no  doubt  this 
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rule  made  part  of  the  law  of  Massachusetts 
until  the  8th  of  March,  1792,  when  it  was  abol- 
ished by  statute,  so  far  as  it  respects  wills. 
Bowers  v.  Porter,  4  Pick.  198;  Steel  v.  Cook,  1 
Met.  282.  But  in  our  opinion,  the  rule  in 
Shellj's  case  is  not  applicable  to  this  devise. 
That  rule  is,  that  when  the  ancestor,  by  any 
gift  or  conveyance,  takes  an  estate  of  freehold, 
and  in  the  same  gift  or  conveyance  an  estate  is 
limited,  either  immediately  or  mediately,  to  his 
heirs  in  fee  or  in  tail,  that  the  words  heirs,  etc., 
are  words  of  limitation,  and  not  of  purchase. 

Here  the  life  estate  is  limited  to  Elizabeth 
Vassall,  and  the  remainder  to  her  sons  as  ten- 
ants in  common,  share  and  share  alike,  and  the 
heirs  of  their  bodies.  The  fee  tail  is  not  limited 
to  the  heirs  in  tail  of  the  first  taker.  The  heir 
in  tail  was  this  demandant;  and  the  remainder 
is  not  limited  to  him,  but  to  him  and  his  broth- 
er, as  tenants  in  common.  It  is  not  a  question, 
therefore,  whether  the  same  persons  shall  take 
by  descent  or  purchase,  which  alone  is  the  mat- 
ter determined  by  the  rule  in  Shelly's  case;  for 
the  two  sons  could  not  take  an  estate  tail  from 
their  mother  as  tenants  in  common.  They 
must  take  as  piu-chasers,  or  not  take  at  all;  and 
there  is  no  rule  of  law  which  forbids  such  a 
devise,  nor  can  the  rule  in  Shelly*8  case  be  ap- 
plied to  it.  On  the  contrary,  it  is  well  settled 
that  a  limitation  by  way  of  remainder  to  the 
sons  of  the  first  taker,  as  tenants  in  common, 
manifests  the  intent  of  the  testator  that  the  an- 
cestor should  not  take  an  estate  in  fee  or  in  tail, 
and  that  the  sons  may  and  do  take  as  purchas- 
ers. Doe  V.  Bumsall,  6  T.  R.  30 :  Bumsall  v. 
Davy,  1  B.  &  P.  216;  Oilman  v.  Elvy,  4  East, 
313;  Doe  v.  Collins,  4  T.  R.  294;  4  Greenl.  Cruise, 
389. 

Our  opinion  is,  that  upon  the  decease  of  his 
mother,  this  demandant  took,  as  a  purchaser, 
an  estate  tail  in  one  moiety  of  these  lands,  as  a 
tenant  in  common  with  his  brother. 

It  was  objected  that  the  devise  to  him  was 
upon  the  condition  that  as  soon  as  he  should 
come  into  the  actual  possession  of  the  lands 
devised,  he  should  take  and  use  the  surname 
501*]  of  Vassall;  'but  it  is  enough  to  say  that 
he  does  not  appear  to  have  yet  come  into  such 
actual  possession,  and  that  if  this  condition  sub- 
sequent were  broken,  only  the  person  to  whom 
the  lands  are  devised  over  can  by  an  entry  take 
advantage  of  it.  Taylor  v.  Mason,  9  Wheat. 
326;  Finley  v.  King,  3  Pet.  347. 

Under  the  Revised  Statutes  of  Maine,  ch.  146, 
sec  13,  the  demandant  may  recover  according 
to  his  title,  provided  he  has  a  right  of  entry; 
and  this  raises  the  only  remaining  question, 
whether  he  has  such  a  right,  or  whether  it  is 
barred  by  an  Act  of  the  Legislature  of  Maine, 
passed  on  the  eleventh  day  of  August,  1848, 
which  is  as  follows: 

An  Act,  in  addition  to  the  one  hundred  and  for- 
ty sevepth  chapter  of  the  Revised  Statutes, 
Sec.  1.  No  real  or  mixed  action  for  the  re- 
covery of  any  lands  in  this  State  shall  be  com- 
menced or  maintained  against  any  person  in 
possession  of  such  lands,  where  such  person,  or 
those  under  whom  he  claims,  have  been  in  act- 
ual possession  for  more  than  forty  years,  and 
clain»^ng  to  hold  the  same  in  his  or  their  own 
right,  and  which  possession  shall  have  been  ad- 
verse, open,  peaceable,  notorious,  and  exclusive. 
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Sec.  2.  This  Act  shall  talfe  effect  at  the  end 
of  one  day,  from  and  after  its  approval  by  the 
governor. 

This  action  was  commenced  on  the  fourteenth 
of  April,  1846,  and,  consequently,  had  been 
pending  upwards  of  two  years,  when  the  above 
Act  was  passed.  The  inquiry  is,  what  is  its  ef- 
fect upon  this  action,  and  the  title  of  the  de- 
mandant. That  it  was  intended  to  be  retro- 
spective, and  to  bar  a  recovery  in  actions  then 
pending,  upon  proof  of  such  seisin  by  the  ten- 
ant as  the  Act  describes,  is  plainly  indicated. 
Under  the  Constitution  of  the  State  of  Maine* 
can  it  so  operate  ?  To  determine  this  question* 
it  is  necessary  to  take  into  view  the  legal  rights 
of  the  demandant  and  tenant,  when  this  Act 
was  passed,  and  the  change  in  those  rights  at- 
tempted by  the  Act. 

The  demandant,  on  the  decease  of  his  mother, 
in  1845,  became  constructively  seised  of  an  es- 
tate tail,  and  had  a  right  of  entry  into  these 
lands.  The  actual  seisin  of  the  tenant  and 
those  under  whom  he  claims,  though  adverse  to 
all  persons  having  estates  in  possession  under 
the  will  of  Florentius  Vassall,  for  a  period  of 
time  sufficient  to  bar  their  right  of  entry,  did 
not  become  adverse  as  against  the  demandant, 
until  he  acquired  an  estate  in  possession,  by  the 
decease  of  his  mother;  and,  consequently,  when 
he  brought  this  action,  he  was  lawfully  entitled 
to  one  moiety  of  the  land,  as  tenant  in  tail, 
having  an  estate  of  inheritance  which  he  could 
convey  by  deed,  and  upon  which,  being  disseised, 
he  could  maintain  a  writ  of  entry.  In  other 
words,  *the  land  was  his  property,  and,  [*56S 
as  such,  he  had  a  right  to  recover  and  hold  it. 
Rev.  Stat.  ch.  147  sec.  3. 

The  effect  of  the  Act  is,  to  make  the  seisin 
of  the  tenant,  and  of  those  under  whom  he 
claims,  adverse  as  against  the  demandant,  dur- 
ing the  time  he  had  no  right  of  possession,  and 
thus  to  deprive  him  of  his  right  of  entry,  and 
destroy  his  estate  in  the  land.  The  actual 
operation  of  this  law  upon  the  demandant's 
title,  would  have  been  expressed  in  words,  if 
it  had  been  said  in  the  statute,  that,  whereas, 
up  to  that  time  an  actual  wrongful  seisin  had 
been  by  law  adverse  only  against  those  having 
estates  in  possession,  and  so,  those  coming  in 
by  way  of  remainder,  were  well  entitled  to  the 
land,  however  long  that  actual  wrongful  seisin 
might  have  been  continued;  yet,  thereafter, 
those  who  have  come  in  by  way  of  remainder, 
shall  not  be  deemed  entitled  to  the  land,  because 
such  actual  seisin  shall  be  taken  to  be  adverse 
as  against  them,  and  they  shall  not  be  allowed 
to  maintain  an  action  for  the  recovery  of  the 
land  to  which  they  had  lawful  title  when  the 
action  was  brought.  It  is  only  by  giving  this 
construction  to  the  law,  that  it  can  be  made  to 
operate  at  all,  on  the  demandant's  title.  It  re- 
quires a  possession  for  forty  years,  "adverse, 
open,  peaceable,  notorious,  and  exclusive."  Ad- 
verse to  whom?  Exclusive  of  whomt  If  ad- 
verse to,  and  exclusive  of,  the  demandant,  who 
came  into  the  title  by  way  of  remainder,  less 
than  three  years  before  the  Act  was  passed, 
then,  according  to  the  law  of  the  State  existing 
down  to  the  passage  of  the  Act,  no  actual 
wrongful  seisin  could  be  adverse  to  him  until 
he  had  an  estate  in  the  land  entitling  him  to  its 
possession.  But  we  cannot  suppose  this  law 
meant  to  enact  merely,  that  forty  years'  ex- 
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elusive  and  actual  seisin  should  bar  an  action  by 
one  having  title  to  the  possession  during  the 
iMrhole  of  that  period,  because,  by  the  Revised 
Statutes,  ch.  147,  sec.  1,  twenty  years  was  suf- 
ficient; and,  therefore,  we  are  forced  to  con- 
clude, that  the  intention  of  the  Legislature  was, 
to  make  an  actual  seisin,  for  forty  years,  suffi- 
eient  to  destroy  a  title  which  had  become  vested, 
by  way  of  remainder,  before  the  Act  was  passed, 
SLud  which  was  a  valid  title  by  the  then  exist- 
ing law. 

Under  the  Constitution  of  the  State  of  Maine, 
as  expounded  by  the  highest  court  of  that 
State,  is  it  in  the  power  of  the  Legislature  to 
pass  a  retrospective  law,  thus  operating  to  de- 
stroy an  estate  in  lands  ? 

We  think  this  case  not  distinguishable  from 
the  case  of  The  Proprietors  of  the  Kennebec 
Purchase  v.  Laboree  et  al.  2  Greenl.  275.  That 
■was  a  writ  of  entry  to  recover  a  tract  of 
land.  The  principal  question  was,  whether  an 
Act  of  the  Legislature  concerning  disseisin,  was 
valid  in  its  retrospective  operation.  Prior  to 
the  passage  of  this  Act  an  entry  under  a  deed, 
503*]  *duly  registered,  which  described  a  tract 
of  land  by  metes  and  bounds,  and  actual  pos- 
session of  a  part  of  that  tract,  operated,  by 
the  law  of  Maine,  as  a  disseisin  of  the  true 
owner  of  the  whole  tract  described  in  the  deed. 
But  an  entry,  without  such  a  deed,  gave  seisin, 
as  against  the  owner,  only  of  so  much  of  the 
land  as  was  actually  occupied;  and  this  occu- 
pation was  required  to  be  equivalent  to  what  is 
figuratively  described  in  the  common  law  as 
pedis  possessio;  that  is,  open,  notorious,  and 
exclusive,  such  as  at  once  to  eive  notice  to  all, 
of  the  nature  and  extent  of  tne  possession  and 
claim,  and  show  the  exercise  of  the  exclusive 
dominion  over  the  land,  and  the  appropriation 
of  it  to  the  use  and  benefit  of  the  possessor. 
This  being  the  state  of  the  law  when  the  action 
was  brought,  a  law  was  passed,  one  section  of 
which  was  in  these  words: 

"Be  it  further  enacted;  that,  in  any  writ  or 
action  which  has  been,  or  may  hereafter  be 
brought,  for  the  recovery  of  any  lands,  etc.,  it 
shall  not  be  necessary  for  limiting  the  demand- 
ant and  barring  his  right  of  recovery,  that  the 
premises  defended  shall  have  been  surrounded 
by  fences,  or  rendered  inaccessible  by  other  ob- 
struct'ons;  but  it  shall  be  sufficient  if  the  pos- 
session, occupancy  and  improvement  thereof, 
by  the  defendant  or  those  under  whom  he 
claims,  shall  have  been  open,  notorious  and 
exclusive,  comporting  with  the  ordinary  man- 
agements of  similar  estates  in  the  possession 
and  occupancy  of  those  who  have  title  there- 
unto, or  satisfactorily  indicative  of  such  exer- 
cise of  ownership  as  is  usual  in  the  improve- 
ment of  a  farm  by  its  owner;  and  no  part  of 
the  premises  demanded  and  defended  shall  be 
excluded  from  the  operation  of  the  aforesaid 
limitation,  beoiuse,  such  part  may  be  woodland 
or  without  cultivation.** 

The  Supreme  Court  of  Maine  held,  that  so 
far  as  this  Act  attempted  to  change  the  law  of 
disseisin  in  respect  to  titles  existing  when  it 
was  passed,  the  Act  was  inoperative  and  void, 
because  in  conflict  with  the  Constitution  of 
that  State.  The  opinion  of  the  court,  delivered 
by  Mellen,  Chief  Justice,  contains  an  elaborate 
and  searching  analysis  of  the  subject,  and  it  is 
evident  that  that  learned  court  considered  it 
14  li.  ed. 


with  all  the  care  demanded  by  a  question  of  so 
much  delicacy  and  importance,  and  brought  to 
its  adjudication  sound  principles  of  constitu- 
tional jurisprudence.  The  principles  of  this 
decision  have  been  recognized  in  subsequent 
cases  (Oriental  Bank  v.  Freeze,  18  Maine,  109; 
Austin  V.  Stevens,  24  Maine,  620;  Preston  v. 
Drew,  6  Law  Reporter,  189),  and  we  are  not 
aware  that  it  has  ever  been  questioned,  or  de- 
nied to  be  a  just  exposition  of  the  constitution- 
al law  of  that  State.  The  result  of  the  deci- 
sion is,  that  the  constitution  of  the  State  has 
secured  to  every  citizen  the  right  of  "acquir- 
ing, possessing,  and  enjoying  property;"  and 
•that,  by  the  true  intent  and  meaning  [•504 
of  this  section,  property  cannot,  by  a  mere  act 
of  the  Legislature,  be  taken  from  one  man  and 
vested  in  another  directly;  nor  can  it,  by  the 
retrospective  operation  of  law,  be  indirectly 
transferred  from  one  to  another,  or  be  subjected 
to  the  government  of  principles  in  a  court  of 
justice,  which  must  necessarily  produce  that 
effect. 

According  to  this  decision,  the  Act  now  in 
question  is  inoperative,  as  respects  this  action 
and  the  demandant's  title,  on  which  it  is  found* 
ed.  For,  unless  by  a  retrospective  operation  it 
subjects  his  title  to  the  government  of  a  new 
law  of  disseisin,  which,  in  effect,  transfers  his 
property  to  the  tenant,  it  can  have  no  opera- 
tion; and  whether  such  an  effect  can  be  pro- 
duced by  an  Act  of  the  Legislature  of  Maine, 
under  the  constitution  of  that  State,  was  the 

Srecise  question  adjudicated  by  the  Supreme 
durt  in  the  case  referred  to,  which  adjudication 
we  understand  to  contain  an  established  prin- 
ciple in  the  fundamental  law  of  that  State. 

The  thirty-fourth  section  of  the  Judiciary 
Act  (1  Statute  at  Large,  92),  as  well  as  the  rule 
of  general  jurisprudence,  as  to  the  operation  of 
the  lex  loci  upon  titles  to  land,  requires  us  to  de- 
termine this  case  according  to  the  law  of 
the  State  of  Maine.  In  ascertaining  what  that 
law  is,  this  court  looks  to  the  decisions  of  the 
highest  court  of  that  State;  and  where  the 
question  turns  upon  the  construction  to  be  giv- 
en to  the  Constitution  of  the  State,  and  we  find 
a  construction  made  by  the  highest  State  Court, 
very  soon  after  the  Constitution  was  formed, 
acquiesced  in  by  the  people  of  the  State  for 
nearly  thirty  years,  and  repeatedly  confirmed 
by  subsequent  judicial  decisions  of  that  court, 
we  cannot  hesitate  to  adopt  it,  and  apply  it  to 
this  case,  to  which,  in  our  judgment,  it  is  just- 
ly applicable.  Such  has  been  the  uniform 
course  of  this  court.  McKeen  v.  Delancy's 
Lessee,  5  Cr.  22;  Polk's  Lessee  v.  Wendall,  9 
Cr.  87;  Gardner  v.  Collins,  2  Pet.  68;  Shelly 
V.  Guy,  11  Wheat.  351;  Green  v.  Neal,  6  Pet. 
291,  are  some  of  the  cases  in  which  this  course 
has  been  followed,  and  its  reasons  explained. 
The  question  has  usually  been  concerning  the 
construction  of  a  statute  of  a  state.  But  we 
think  there  is  no  sound  distinction  between  tne 
construction  of  a  law  enacted  by  the  Legisla- 
ture of  a  state,  and  the  construction  of  the  or- 
ganic law  ordained  by  the  people  themselves^ 
The  exposition  of  both  belongs  to  the  judicial 
department  of  the  government  of  the  State, 
and  its  decision  is  final,  and  binding  upon  all 
other  departments  of  that  government,  and 
upon  the  people  themselves,  until  they  see  fit 
to  change  their  constitution;  and  this  court  re- 
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oeives  such  a  settled  construction  as  part  of 
the  fundamental  law  of  the  State. 

In  conformity  with  these  principles,  we  are 
505*]  constrained  to  *hold  the  law  now  in 
question  to  he  inoperative  upon  the  demand- 
ant's title,  and  consequently,  that  he  is  not 
barred  by  it  from  maintaining  this  action. 

The  judgment  of  the  Circuit  Court  must  be 
reversed,  and  a  venire  de  novo  awarded. 

Order. 

» 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Maine, 
and  was  argued  by  counsel;  on  consideration 
whereof  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said 
Circuit  Court  in  this  cause  be,  and  the  same  is 
hereby  reversed,  with  costs;  and  that  this  cause 
be,  and  the  same  is  hereby  remanded  to  the 
said  Circuit  Cour^,  with  directions  to  award  a 
venire  facias  de  novo. 


ABRAM  SHEPPARD  and  John  Duncan,  Plain- 
tiffs in  Error, 

V. 

PEYTON  S.  GRAVES. 

Plea  to  merits  admits  jurisdiction — defendant 
must  traverse  proper  averments  of  citizen- 
ship, and  the  burden  is  upon  him  to  disprove 
them. 


It  Is  a  bad  mode  of  pleadini?  to  nnite  pleas  in 
abatement  and  pleas  to  the  merits.  And  if  after 
pleas  in  abatement,  a  defense  be  interposed^  going 
to  the  merits  of  the  controversv,  the  grouncu  af 
leged  in  abatement  become  thereby  Immaterial  and 
are  waived 

When  a  plea  is  filed  to  the  jurisdiction  of  the 
conrt,  upon  the  ground  that  the  plaintiff  is  a  resi- 
dent of  the  same  state  with  the  defendant,  It  is 
incumbent  on  the  defendant  to  prove  the  allega- 
tion. 

It  is  of  no  consequence  whether  the  date  of  a 
promissory  note  be  at  the  beginning  or  end  of  It. 


THIS  case  was  brought  up  by  writ  of  error 
from    the   District    Court    of    the    United 
States  for  the  District  of  Texas. 

The  facts  are  all  set  forth  in  the  opinion  of 
the  court. 

It  was  argued  by  Messrs.   V.  £.   Howard 
and  Ballinger,  in  a  printed  argument,  for  the 

Slaintiffs  in  error,  and  Messrs.  Davidge  and  0. 
'.  Johnson  for  the  defendant  in  error. 


The  points  made  by  the  counsel  for  the  plain- 
tiffs in  error,  were  the  following: 

1.  The  court  erred  in  admitting  the  notes  in 
evidence,  because  there  was  a  variance  be- 
tween the  notes  offered  and  those  described  in 
the  petitions. 

The  petitions  alleged,  that  the  notes  were 
''executed  and  delivered  at  Matagorda,"  but 
did  not  allege  that  they  bore  date  at  Matagor- 
da, as  was  found  to  be  the  fact  on  their  being 
produced. 

*It  was  the  plaintiff's  duty  to  give  a  [*506 
perfect  description  of  his  notes,  so  as  to  prevent 
the  possibility  of  the  defendants  being  ever 
sued  upon  them  again,  and  if  so,  that  this  record 
should  be  a  bar. 

The  place  at  which  the  notes  bore  date  on 
their  face,  was  essential  to  their  description. 
When  the  objection  was  made,  the  plaintiff 
could  have  amended,  and  given  an  accurate 
description;  but,  refusing  to  do  this,  it  was  ao 
error  in  the  court  to  admit  the  notes. 

Thus,  the  words  *^alue  received,"  are  ma- 
terial in  a  description  of  the  note;  and  if  omR* 
ted,  the  variance  will  be  fatal.  1  Chitty*! 
Pleadings,  339,  note  I,  ed.  1833;  Saxon  T.  John- 
son, 10  Johns.  418. 

2.  The  court  erred  in  refusing  to  instruct  the 
jury,  "that,  upon  the  issue  as  to  the  citizenship 
of  plaintiff,  the  burden  of  proof  was  on  the 
plaintiff  to  show  such  citizenship  as  entitled 
him  to  sue;"  and  in  giving  the  instruction, 
''that  the  plaintiff  was  to  be  considered  ■ 
citizen  of  Louisiana,  as  alleged  in  his  petition, 
unless  it  was  pleaded  and  proved  that  he  was  ■ 
citizen  of  Texas." 

There  was  a  proper  plea  to  the  jurisdiction 
of  the  court,  presenting  the  issue  as  to  the 
citizenship  of  plaintiff. 

It  was  not  necessary  that  the  plea  should  be 
verified  by  afi&davit.  Hartley's  Digest,  art. 
690,  sec.  31,  Practice,  Act  1846. 

Besides,  there  was  no  demurrer  or  exception 
taken  to  the  plea  for  want  of  an  affidavit;  and 
if  one  had  been  necessary,  it  was  waived  by  the 
plaintiff  takinj^  issue  on  the  fact. 

The  rule  which  at  first  prevailed  in  the  courts 
of  the  United  States,  required  the  plaintiff,  on 
the  general  issue,  to  prove  citizenship  as  al- 
leged. Catlett  &  Keith  v.  Pacific  Insurance 
Company,  Paine's  C.  C.  594. 

It  was  afterwards  decided,  however,  that  a 
plea  in  abatement  was  necessary  to  raise  the 
question  of  citizenship.  D^olf  T.  Rabaud  ei 
al.  1  Pet.  476;  see  498. 

The  courts  of  the  United  States  are  courts  of 
limited  jurisdiction;  and  although  a  plea  to  the 
merits  admits  the  jurisdiction,  yet  when  juris- 
diction is  denied  by  a  proper  plea,  it  must  be 
shown  by  the  plaintiff.  See  1  Cowen  &  Hill's 
Notes  to  Phillips'  £v.  p.  487,  note  876,  and 


NoTB. — Pleading  to  merits  waives  plea  in  abate- 
ment. 

A  plea  In  abatement  will  not  be  received  after  a 

J)Iea  In  bar.  Palmer  v.  Bvertson,  2  Cow.  417 ;  un- 
ess  under  special  circumstaDces  of  which  the  court 
must  Judge.  Clapp  v.  Balch,  3  Greenl.  216 ;  Stone 
V.  Proctor,  2  Chip.  114 ;  Engle  v.  Nelson,  1  Penn. 
442;  Ripley  v.  Warren.  2  Piclc.  593;  Ricdle  v. 
Stevens,  2  Serg.  ft  R.  537  ;  Mejfgs  v.  Choffler,  Har- 
din, 65:  1  Burrlll's  Pract.  153;  Glib.  C.  P.  105; 
see  Harlcness  v.  Ilarkness.  5  Hill.  213. 

A  plea  in  abatement  with,  or  after  and  in  addi- 
tion to,  a  plea  in  bar,  is  a  nullity,  and  need  not  be 
answered.  Cleveland  v.  Chandler,  1  Stew.  489 : 
Palmer  v.  Greene,  1  Johns.  Ca.  101 ;  1  Ashm.  4 ;  2 
618 


Munf .  297 ;  Robinson  v.  Fisher,  8  Cai.  99 ;  1  Cbltt 
PI.  491 :  Palmer  v.  Dixon,  6  Dowl.  ft  R.  623. 

If  defendant,  after  having  pleaded  In  abatement, 
voluntarily  plead  to  the  action,  without  a  judg- 
ment of  respondeat,  etc.,  it  is  a  waiver  of  his  first 
plea  which  is  to  be  considered  as  if  never  filed. 
Wilson  V.  Oliver.  1  Stew.  46 ;  Burnham  v.  Webster, 
5  Mass.  266 ;  Robertson  v.  Lea,  1  Stew.  141 ;  Eger- 
ton  V.  Hart,  8  Verm.  207. 

Matters  in  abatement  are  waived  by  answering 
In  bar.  Urown  v.  Jones,  1  Hilt.  N.  Y.  2o4  ;  Goss- 
llng  V.  Broach,  1  Hilt.  49;  Brown  v.  Illiers,  27 
Conn.  84;  West  Winsted  Banlc  v.  Ford,  27  Conn. 
282;  Branch  Bank  v.  Rhew,  87  Miss.  (8  George) 
110.  •  ' 

Howard  14. 
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authorities  referred  to;  Maples  v.  Wightman,  4 
0>im.  376;  Wooster  v.  Parsons,  Kirby,  27. 

The  counsel  for  the  defendant  in  error  con- 
^tended,  that  there  was  no  variance  between  the 
note  alleged  in  the  petition  of  defendant  in 
error  R.  1  and  2)  and  that  afforded  in  evi- 
dence. 

1.  The  petition  alleged  the  place  where  the 
-note  bore  date,  in  the  usual  form,  even  under 
the  English  practice,  and  with  greater  certainty 
607*]  'than  is  required  by  the  law  of  Texas. 
But,  had  there  bc^n  no  such  allegation,  the 
omission  would  have  been  immaterial.  1 
Saund.  PI.  and  Ev.  260. 

2.  That  there  was  no  error  in  the  refusal  of 
the  court  below  to  grant  the  first  prayer  of  the 
plaintiffs  in  error,  which  plainly  tended  to  mis- 
lead the  jury,  is  manifest,  and,  indeed,  is  con- 
ceded by  the  brief  filed  by  their  counsel. 

3.  The  court  was  right  in  refusing  to  in- 
struct the  jury,  '*that  upon  the  issue  as  to  the 
•citizenship  of  plaintiff,  the  burden  of  proof  was 
on  the  plaintiff  to  show  such  citizenship)  as  en- 
titles him  to  sue;"  and  in  giving  the  instruc- 
tion, "that  the  plaintiff  was  to  be  considered  a 
citizen  of  Louisiana,  as  alleged  in  his  petition, 
unless  it  was  pleaded  and  proved  that  he  was  a 
citizen  of  Texas." 

Exception  to  the  capacity  of  the  plaintiff  be- 
low to  sue  in  the  District  Court,  could  only  be 
taken  by  plea  in  abatement.  Conard  v.  The 
Atlantic  Ins.  Co.  1  Pet.  386,  460;  D'Wolf  v. 
Rabaud  et  al.  Id.  476,  498;  Evans  v.  Gee,  11 
Pet.  80,  83;  Sims  v.  Hundley,  6  How.  1,  5; 
Smith  V.  Kemochen,  7  How.  198,  216. 

Such  being  the  case,  and  as  the  obligation  of 
proving  any  fact  lies  upon  the  party  who  sub- 
stantially asserts  the  afllrmative  of  the  issue, 
the  burden  of  proof  was  necessarily  upon  the 
defendants  below. 

The  plea  is  strictly  affirmative  in  its  char- 
acter, alleging,  in  terms  and  substance,  that 
the  plaintiff  was  not  entitled  to  sue  in  the 
District  Court,  because  he  "is,  and  was  at  the 
commencement  of  this  suit,  a  citizen  of  the 
State  of  Texas."  Being  introductive  of  new 
matter,  and  concluding,  as  it  very  properly 
does,  with  a  verification,  the  defendants  below, 
who  pleaded  it,  held  the  affirmative,  inseparably 
connected  with  which  was  the  onus  probandi. 
1  Saund.  PI.  and  Ev.  8,  13,  16,  22;  Union  Bank 
of  Maryland  v.  Ridgeley,  1  Harris  &  Gill,  415- 
419;  Smith  v.  Dovers,  2  Doug.  428;  Jackson  on 
Pleading  in  Real  Actions,  62,  65;  Fowler  v. 
Coster,  1  Moo.  &  Malk.  241;  S.  C.  3  0.  &  P. 
463;  Colstone  v.  Hiscolls,  6  C.  &  P.  666. 

Indeed,  the  definition  of  a  plea  in  abatement 
(in  the  nature  of  which  is  a  plea  to  the  jurisdic- 
tion, or  to  the  person  of  the  plaintiff),  is,  that 
by  it  the  defendant  "shows  cause  why  he 
should  not  be  impleaded,  or  if  impleaded,  not 
in  the  manner  and  form  he  now  is."  Bac.  Abr. 
Abatement. 

Whenever  the  plea  is  to  the  jurisdiction,  it 
«iU8t  state  another  jurisdiction.    Id. 

4.  The  plea  in  abatement  was  a  nullity,  not 
having  been  filed  in  time.  Act  of  May  13, 
1846,  sees.  23,  24,  26,  27;  Laws  of  Texas,  1846, 
pp.  369,  370. 

Process  was  regularly  served  on  one  of  the 
608*]  defendants  below,  *May  31,  1850;  on 
the  other,  October  12,  1850.  The  court  met 
14  li.  ed. 


on  the  first  Monday  of  December,  1850.     The 
plea  was  not  filed  until  January  6,  1851. 

Mr.  Justice  Daniel  delivered  the  opinion  of 
the  court: 

The  defendant  in  error,  in  conformity  with  a 
mode  of  practice  in  the  State  of  Texas,  insti- 
tuted an  action  at  law  against  the  plaintiffs  in 
error  upon  their  promissory  note.  That  note 
was  in  the  words  following: 

"On  the  first  day  of  January,  1850,  we  jointly 
and  severally  promise  to  pay  to  Peyton  S. 
Graves,  or  order,  at  the  counting  house  of 
R.  &  D.  G.  Mills,  in  Brazoria  County,  the  sum 
of  $1,845.94,  for  value  received,  with  eight  per 
cent,  interest  thereon,  from  the  first  day  of  Jan- 
uary, till  paid.  Abm.  Sheppard. 

John  Duncan. 

"Matagorda,  Sept'r  23d,  1844." 

The  petition  sets  forth,  that  Peyton  S. 
Graves,  a  citizen  and  inhabitant  of  Louisiana, 
represents,  that  Abram  Sheppard  and  John 
Duncan,  both  citizens  and  residents  of  the 
County  of  Matagorda,  in  the  State  of  Texas, 
are  jomtly  and  severally  indebted  to  the  peti- 
tioner in  the  sum  of  $1345.94,  with  interest 
thereon,  at  eight  per  cent,  per  annum,  from  the 
first  day  of  January,  1844,  until  paid — for  that 
heretofore,  to  wit:  at  Matagorda,  in  the  State 
of  Texas,  on  the  23d  day  of  September,  1844, 
the  said  Sheppard,  who  signs  his  name  Abm. 
Sheppard,  and  the  said  Duncan,  executed  and 
delivered  to  the  petitioner,  tkeir  joint  and  sev- 
eral promissory  note,  dated  September  23d, 
1844,  and  signed  Abm.  Sheppard  and  John  Dun- 
can, by  which,  etc. 

Upon  the  summons  issued  against  each  of 
the  defendants,  the  marshal  returns,  that  ha 
had  executed  the  summons  on  the  12th  of  Oc- 
tober, 1850,  serving  each  of  them  with  a  certi- 
fied copy  of  the  petition  and  summons,  and 
with  regard  to  Duncan,  the  return  further 
states  that  the  original  summons  was  also  ex- 
hibited to  him.  The  plaintiffs  in  error  ap- 
peared to  the  action,  and  attempted  to  interpose 
several  defenses  in  the  nature  of  pleas  in  alMite- 
ment.  They  first  allege  jointly,  that  the  court 
could  not  take  cognizance  of  toe  cause,  because 
the  plaintiff  below  was  not,  at  the  commence- 
ment of  the  suit,  a  citizen  of  Louisiana,  but  of 
the  State  of  Texas. 

The  defendant  Sheppard,  then  pleads  sepa- 
rately, that  the  marshal's  return  upon  the  sum- 
mons was  not  legal,  and  should  be  quashed, 
because  it  does  not  state  that  the  marsnal  had 
delivered  to  the  defendant,  in  person,  a  copy  of 
the  citation,  and  of  the  petition  accompanying 
it;  and  that  the  return  was  not  *made  [*509 
and  signed  by  the  deputy  purporting  to  make 
and  sign  the  same. 

The  defendant  Duncan  also  pleads  separately 
in  abatement,  that  the  citation  calls  upon  him 
to  answer  the  complaint  against  him  and 
Abraham  Sheppard,  whereas  the  true  name  of 
said  Sheppara  is  Abram,  and  not  Abraham; 
and  he  also  insists  upon  the  insufficiency  of  the 
return  to  the  summons,  because,  as  he  alleges, 
that  return  does  not  state  that  the  marshal  de- 
livered to  him,  in  person,  a  copy  of  the  citation, 
or  of  the  petition  accompanying  it. 

In  addition  to  these  pleas  in  abatement,  the 
defendants  below  interposed  a  defense  upon  the 
merits  in  the  nature  of  the  general  issue,  by 
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which  they  deny  all  and  singular  the  matters 
stated  in  the  petition,  and  say  that  they  are  not 
indebted  to  the  plaintiff  as  he  has  alleged,  and 
in  this  defense  they  conclude  to  the  country; 
whilst  in  the  introduction  thereto,  they  declare 
that  they  do  not  waive  their  several  pleas  in 
abatement,  but  fully  rely  upon  the  same.  After 
this  series  of  heterogeneous  defenses,  the  plain- 
tiff moved  the  court  to  strike  out  the  plea  to 
the  jurisdiction  and  all  the  other  pleas  in  abate- 
ment tendered  by  the  defendants,  assigning,  as 
the  grounds  of  this  motion,  that  those  pleas 
were  not  filed  within  the  time  required  by  law. 

Upon  the  trial  of  the  cause,  the  court  seems 
to  have  considered  the  case  as  standing  before 
it  upon  all  the  defenses  attempted,  but  ruled 
out  the  several  pleas  in  abatement,  though 
whether  for  the  insufficiency  of  those  pleas  in 
point  of  law,  for  the  want  of  proof  to  sustain 
them,  or  for  their  irregularity  in  the  order  of 
pleading,  does  not  certainly  appear  from  this 
record.  The  jury  upon  the  issue  joined  upon 
the  merits,  rendered  a  verdict  for  the  plaintiff 
for  the  sum  of  $2,788.89,  for  which  judgment 
was  given  with  costs. 

The  incongruities  in  practice,  which  mark 
the  progress  of  this  case  in  the  court  below,  are 
much  to  be  regretted,  as  having  a  tendency  to 
confound  the  proceedings  in  courts  of  justice; 
proceedings   calculated   to   define   and   distin- 

fuish  the  rights  of  parties  litigant,  and  to  con- 
uct  the  courts  to  a  correct  adjudication  upon 
those  rights;  proceedings  indeea  founded  upon, 
and  as  it  were  sanctified  by,  an  experience  of 
their  usefulness,  and  even  of  their  necessity. 
Thus  it  has  ever  been  received  as  a  canon  of 
pleadinj^,  that  matters  which  appertain  solely 
to  the  jurisdiction  of  a  court,  or  to  the  disabil- 
ities of  the  suitor,  should  never  be  blended  with 
questions  which  enter  essentially  into  the  sub- 
ject matter  of  the  controversy;  and  that  all  de- 
fenses involving  inquiries  into  that  subject  mat- 
ter imply,  nay  admit,  the  competency  of  the 
parties  tb  institute  such  inquiries,  and  the  au- 
thoritv  of  the  court  to  adjudicate  upon  them. 
510*]  Hence  it  is,  that  *pleas  to  the  jurisdic- 
tion or  in  abatement,  are  deemed  inconsistent 
with  those  which  appertain  to  the  merits  of  a 
cause;  they  are  tried  upon  different  views  as 
to  the  relations  Of  the  parties,  and  result  in  dif- 
ferent conclusions.  A  striking  illustration  of 
the  mischiefs  flowing  from  the  departure  from 
the  rule  just  stated,  is  seen  in  the  practice  at- 
tempted in  the  case  before  us.  If  it  could  be 
imagined  that  the  plea  to  the  jurisdiction  and 
the  plea  to  the  merits,  could  be  regularly  com- 
mitted to  the  jury  at  the  same  time,  the  ver- 
dict might  involve  the  following  absurdities: 
should  the  finding  be  for  the  plaintiff,  the  judg- 
ment would,  as  to  the  defendant,  be  upon  one 
issue,  that  of  respondeas  ouster,  and  upon  the 
other,  that  he  pay  the  debt,  as  to  the  justice  of 
which  he  was  commanded  to  answer  over. 
Should  the  finding  be  for  the  defendant,  the 
judgment  upon  one  issue  must  be  that  the  debt 
was  not  due,  and  upon  the  other,  that  the 
court  called  upon  so  to  pronounce,  had  no  au- 
thprity  over  the  case.  So  that  in  either  aspect 
there  must,  under  this  proceedin|f,  be  made 
and  determined  one  issue,  which  is  incongru- 
ous with  and  immaterial  to  the  other.  A  prac- 
tice, thus  fraught  with  confusion  and  perplex- 
ity, and  one  endangering  the  rights  of  suitors, 
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it  is  exceedingly  desirable  should  be  reformed, 
and  we  are  aware  of  no  standard  of  reformation 
and  improvement  more  safe  or  more  convenient 
than  that  which  is  supplied  by  the  time-tested 
rules  of  the  common  law.  And  by  one  of 
those  rules,  believed  to  be  without  an  excep- 
tion, it  is  ordained,  that  objections  to  the  juris- 
diction of  the  court,  or  to  the  competency  of 
the  parties,  are  matters  pleadable  in  abatement 
only,  and  that  if  after  such  matters  relied  on, 
a  defense  be  interposed  in  bar  and  going  to  the 
merits  of  the  controversy,  the  grounds  alleged 
in  abatement  become  thereby  immaterial,  and 
are  waived. 

With  respect  to  the  exception  taken  to  the 
ruling  of  the  District  Court,  as  to  the  obligation 
of  the  defendant  to  prove  his  averment  of  the 
plaintiff's  residence  in  the  State  of  Texas,  and 
not  of  Louisiana,  as  set  forth  in  the  petition^ 
were  the  decision  of  this  question  deemed  req- 
uisite here,  we  should  say  that  the  true  doc- 
trine applicable  to  the  question  is  this:  that  al- 
though in  the  courts  of  the  United  States  it  is 
necessary  to  set  forth  the  grounds  of  their  cog- 
nizance as  courts  of  limited  jurisdiction,  yet 
wherever  jurisdiction  shall  be  averred  in  the 
pleadings,  in  conformity  with  the  laws  creat- 
ing those  courts,  it  must  be  taken  prima  facie 
as  existing,  and  that  it  is  incumbent  on  him 
who  would  impeach  that  jurisdiction  for  causes 
dehors  the  pleading,  to  allege  and  prove  such 
causes;  that  the  necessity  for  the  allegation  and 
the  burden  of  sustaining  it  by  proof,  both  rest 
upon  the  party  taking  the  exception.  Such, 
we  think,  would  be  the  proper  nile  resulting 
from  the  intrinsic  character  of  the  exception, 
*and  such  we  consider  the  doctrine  [*511 
enunciated  in  the  cases  of  Conard  v.  The  Al- 
lantic  Insurance  Company,  in  I  Pet.  386,  and 
D'Wolf  V.  Rabaud  et  al.  Id.  476. 

This  doctrine  we  are  unwilling  to  disturb. 
The  cases  just  referred  to,  as  well  as  those  of 
Sims  V.  Hundley,  in  6  Howard,  and  Smith  v. 
Kernochen,  7  Id.  198,  expressly  affirm  the  com- 
mon law  principle  of  pleading  hereinbefore 
mentioned,  that  the  question  of  the  residence 
or  of  the  right  of  the  parties  to  sue,  as  incident 
to  residence,  cannot  be  inquired  into  under  the 
general  issue. 

The  plea  of  a  misnomer  of  the  defendant 
Sheppard,  by  the  insertion  of  two  superfluous 
letters  in  his  Christian  name,  and  the  still  more 
captious  and  unmeaning  distinction  attempted 
between  serving  the  defendants  with  a  certified 
copy  of  the  petition  and  summons  in  this  suit, 
and  a  delivery  of  that  petition  and  summons  to 
the  defendants  in  person,  is  disposed  of  by  the 
same  rule  which  displaces,  as  irrelevant  and  im- 
material, the  exception  taken  to  the  jurisdic- 
tion. 

The  question  of  variance  between  the  note 
and  the  description  of  it  in  the  petition,  it  is 
not  easy  to  comprehend,  unless,  indeed,  it  is  in- 
tended by  the  defendants  to  insist,  that  a  note 
should  have  its  date  inserted  at  its  beginning 
only,  and  cannot  be  dated  at  the  termination  of 
it ;  for  the  note  at  the  bottom  bears  upon  it  the 
date  as  well  as  the  place  of  its  execution,  vis.: 
Matagorda,  September  23,  1844,  and  the  de- 
scription and  the  petition  accord  with  both 
these  facts.  It  is  true,  the  petition  contains  a 
recital  that  Matagorda  is  within  the  State  of 
Texas,  but  by  no  extreme  of  cavil  can  this  rs« 
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eital  be  converted  into  a  misdescription  of  the 
note. 

Upon  the  whole  case,  we  think  the  judgment 
of  the  District  Court  was  correct,  and  we  ac- 
cordingly order  it  to  be  affirmed. 

OBDEB. 

This  cause  came  on  to  be  heard  on  the 
transcript  of  the  record  from  the  District  Court 
of  the  United  States  for  the  District  of  Texas, 
and  was  argued  by  counsel;  on  consideration 
•whereof,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said 
District  Court  in  this  cause  be,  and  the  same 
is  hereby  affirmed,  with  costs  and  interest 
until  the  same  is  paid,  at  the  same  rate  per 
f^ttmiTn  that  similar  judgments  bear  in  the 
eourts  of  the  State  of  Texas. 


512»]  •ABRAM  SHEPPARD  and  John  Dun- 
can.  Plaintiffs  in  Error, 

V. 

PEYTON  S.  GRAVES. 


Burden  on  defendant  to  disprove  averments  of 

citizenship. 


In  this  case,  as  in  the  preceding.  It  is  decided, 
that  where  the  plaintiff  averred  enough  to  show  the 
Jurisdiction  of  the  court  and  the  defendant  pleaded 
In  abatement  that  the  plaintiff  was  disabled  from 
bringing  the  suit,  on  account  of  residence,  it  was 
incumbent  upon  the  defendant  to  sustain  the  al- 
leraition  by  proof. 

Until  that  was  done,  it  was  not  necessary  for  the 
plaintiff  to  offer  any  evidence  upon  the  subject. 


fPHIS  case  was  brought  up  by  writ  of  error 
X  from  the  District  Court  of  the  United 
States  for  the  District  of  Texas. 

The  parties  were  the  same  aa  those  in  the 
preceding  case,  and  the  point  upon  which  the 
decision  of  the  court  turned  was  the  same  as 
one  of  those  decided  in  the  preceding  case. 

It  was  argued,  in  conjunction  with  the  other, 
by  the  same  counseL 


Mr.  Justice  Daniel  delivered  the  opinion  of 
the  court: 

This  is  a  suit  between  the  parties  to  the  case 
No.  65,  and  is  in  all  the  features  essentially  the 
same  with  the  former  case  with  one  exception, 
which  will  be  pointed  out. 

In  this  suit,  as  in  No.  65,  the  defendants  be- 
low demurred  to  the  petition,  pleaded  in  abate- 
ment to  the  regularity  of  the  service  of  proc- 
ess, to  the  disability  of  the  plaintiff  on  the 
score  of  residence,  and  then  interposed  a  de- 
fense in  the  nature  of  the  general  issue,  but  ten- 
dered no  proofs  in  support  of  their  defenses, 
either  in  abatement  or  in  bar.  The  plaintiff,  to 
sustain  the  jurisdiction  of  the  court  upon  the 
question  of  residenoe,  and  to  meet  the  pleas  in 


abatement,  offered  to  read  the  deposition  of 
two  witnesses,  Rugely  and  Blair,  residents  of 
the  City  of  New  Orleans,  in  the  State  of  Loui- 
siana, taken  de  bene  esse  before  a  commissioner 
in  the  City  of  New  Orleans,  under  the  Act  of 
Congress  of  1789.  The  reading  of  these  deposi- 
tions was  objected  to  by  the  defendants,  be- 
cause the  commissioner  did  not  certify  that  the 
witnesses  resided  at  a  greater  distance  than  one 
hundred  miles  from  the  place  of  trial,  but 
stated  only  that  they  were  residents  of  the  City 
of  New  Orleans,  within  the  Eastern  District  of 
the  State  of  Louisiana,  and  beyond  the  juris- 
diction of  the  District  Court  of  Texas.  The 
court,  permitted  the  introduction  of  oral  evi-. 
dence  to  prove  that  the  City  of  New  Orlo-ans 
was  at  a  greater  distance  than  one  hundred 
miles  from  Galveston,  the  place  of  trial;  and 
ruling  also  that  the  court  itself  knew  judicially 
the  mail  routes  and  distances  thereof,  and  that 
New  Orleans,  the  place  of  taking  said  deposit 
tions,  was  more  than  one  himdred  miles  from 
Galveston,  the  place  of  trial,  permitted  the  dep- 
ositions to  be  read  in  evidence. 

•Whether  the  District  Court  erred  [•Sia 
in  allowing  an  omission  in  the  certificate  of 
the  commissioner  to  be  supplied  by  oral  evi- 
dence, or  could  regularly  act  upon  knowledge 
assumed  to  be  within  its  judicial  cognizance, 
we  do  not  consider  it  necessary  to  examine,  in 
order  to  dispose  of  the  case  before  us.  It  must 
be  recollected  that  the  defendants  below  at- 
tempted no  proof  whatsoever  in  support  of  any 
of  their  pleas.  The  plaintiff  having  averred 
enough  to  show  the  jurisdiction  of  the  court, 
and  nothing  having  been  adduced  to  impeach 
it,  that  jurisdiction  remained  as  stated,  and  the 
plaintiff  could  lose  nothing  by  adducing  either 
imperfect  evidence,  or  no  evidence  at  all,  in 
support  of  that  which  clearly  existed,  and 
which  he,  under  the  circumstances,  could  not 
be  called  on  to  sustain.  Even  then  had  the 
case  in  the  District  Court  stood  upon  an  issue 
regularly  formed  upon  the  pleas  in  abatement, 
the  evidence  of  the  depositions  was  wholly  un- 
necessary— ^the  ruling  of  the  court  upon  that 
evidence  was  immaterial  and  should  not  impair 
the  strength  of  the  plaintiff's  case,  which  was 
perfect  without  it.  But  the  exception  to  the 
ruling  of  the  court  on  this  point,  must  be  un- 
available upon  another  view,  as  given  in  our 
consideration  of  the  preceding  case.  By  inter- 
posing the  plea  of  the  general  issue  after  their 
several  pleas  in  abatement,  the  defendants  have 
effectually  waived  those  pleas,  and  surrendered 
the  positions  covered  by  them. 

The  judgment  of  the  Circuit  Court  must  In 
this  case  also  be  affirmed. 

OBDEB. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  District  Court  of 
the  United  States  for  the  District  of  Texas,  and 
was  argued  by  counsel ;  on  consideration  where- 
of, it  is  now  here  ordered  and  adjudged  by  this 
court,  that  the  judgment  of  the  said  District 
Court  in  this  cause  be,  and  the  same  is  hereby 
affirmed,  with  costs,  and  interest  until  the  same 
is  paid,  at  the  same  rate  per  annum  that  simi- 
lar Judgments  bear  in  the  courts  of  the  State 
of  Texas. 
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SAMUEL  MARSH,  William  E.  Lee,  and  Ed- 
ward C.  Delavan,  Plaintiffs  in  Error, 

V. 

EDWARD  BROOKS,  and  Virginia  C,  his  Wife; 
Charles  P.  Billon  and  Francis  E.,  his  Wife; 
Walter  G.  Reddick  and  Dabney  C.  Reddick. 

Treaty  between  U.  S.  and  Sac  and  Fox  Indians 
— ^title  by  open  and  notorious  possession  by 
settler  under  Spanish  permit,  protected. 

This  court  decided,  in  8  Howard.  223.  that  the 
recitals  in  a  patent  for  land,  referring  to  titles  of 
anterior  date,  were  not  of  themselves  sufficient  to 
estahllsh  the  titles  thus  recited. 
614*1  *The  titles  themselyes  being  now  produced, 
it  Is  decided,  that  a  permit,  Riven  by  the  Lieuten- 
ant-Governor of  Upper  Louisiana,  in  1799  to  a  per- 
son to  form  an  establishment  on  the  Mississippi, 
followed  by  actual  possession  and  improvement, 
entitles  the  occupant  to  640  acres,  including  his  im- 
provements although  the  Indian  title  was  not  then 
extinguished.  ,        .  ^^     « 

It  was  not  the  practice  of  the  Spanish  govern- 
ment to  make  treaties  with  the  Indian  tribes,  de- 
fining their  boundaries;  but  to  prevent  settlements 
upon  their  lands  without  special  permits.  Such 
permits,  however,  were  usual.  ^    «  .^ 

The  construction  of  the  Treaty  between  the  Unit- 
ed States  and  the  Sac  and  Fox  Indians,  must  be 
that  the  latter  assented  to  an  occupancy  which  was 
as  notorious  as  their  own.  .,  «*v   .,  o^  •   • 

The  Act  of  Congress,  approved  April  29,  1816,  8 
Stat,  at  Large,  328),  confirming  certain  claims  to 
land,  confirmed  this  one,  although  the  Recorder  of 
Land  Titles,  in  his  report,  made  In  1815,  had  added 
these  words,  "if  Indian  title  extinguished.*'  These 
words  were  surplusage. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  District  Court  of  the  United 
States  for  the  Southern  District  of  Iowa. 

It  was  before  this  court  at  January  Term, 
1850,  and  is  reported  in  8  Howard,  223. 

The  children  and  heirs  of  Thomas  F.  Red- 
dick (the  defendants  in  error),  were  the  plain- 
tiflfs  in  the  court  below,  having  brought  their 
action  by  writ  of  right,  according  to  the  prac- 
tice of  the  courts  in  Iowa,  to  recover  640  acres 
of  land  upon  the  right  bank  of  the  Mississippi 
River. 

The  Acts  of  Congress  and  the  patent  to  Red- 
dick are  set  forth  in  8  Howard,  to  which  the 
reader  is  referred.  But  the  plaintiffs  having 
offered  additional  evidence,  it  may  be  proper 
to  bring  the  whole  into  one  view.  In  the  former 
trial  the  plaintiffs  relied  on  the  recitals  in  the 
patent  to  Reddick  to  prove  the  title  of  Tesson; 
but  this  court  having  decided  that  those  recit- 
als were  insufficient,  the  evidence  produced  up- 
on the  trial  of  the  present  suit  in  the  District 
Court  was  the  following: 

Plaintiffs'  Evidence. 

1.  The  plaintiffs  proved,  that  Louis  Honor6 
Tesson  settled  on  the  land  in  controversy,  in 
1798,  and  on  the  30th  of  March,  1709,  obtained 
from  the  Spanish  government  a  written  per- 
mit to  settle  thereon,  which  is  recited  at  length 
in  the  record. 

2.  That  Tesson  had  possession,  and  inhab- 
ited, cultivated,  and  had  houses  and  orchards 
and  fields  on  said  lands,  in  1798,  1799,  1800, 
and  until  1805;  and  that  all  his  right,  under 
the  permit  and  settlement,  passed,  by  mesne 
conveyances,  to  said  Thomas  F.  Reddick. 

3.  That  said  Reddick  duly  presented  and 
proved  before  the  Recorder  of  Land  Titles  at 
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St.  Louis,  his  claim,  and  claim  of  title  from 
Tesson  to  said  land ;  and  that  said  Recorder,  by 
his  report,  dated  November  1st,  1815,  reported 
on  said  claim  his  opinion,  as  follows:  ''Granted 
640  acres,  if  Indian  rights  extinguished.** 

•4.  The  Act  of  Congress,  approved  [•SIS 
April  29th,  1816  (3  U.  S.  Stat,  at  Large,  p. 
328,  ch.  155),  "for  the  confirmation  of  certain 
claims  to  land  in  the  Western  District  of  the 
State  of  Louisiana,  and  in  the  Territory  of  Mis- 
souri." 

5.  That  on  the  17th  of  May,  1838,  a  patent 
certificate  (No.  1157)  was  delivered  by  the  Re- 
corder of  Land  Titles  at  St.  Louis  to  Edward 
Brooks  (one  of  the  original  plaintiffs  )for  the 
land  referred  to  in  the  report  of  November  Ist, 
1815. 

6.  A  patent  of  the  United  States,  issued  to 
Thomas  F.  Reddick,  described  as  assignee  of 
Joseph  Robidoux,  assignee  of  Louis  Honors 
Tesson,  for  the  lands  in  controversy,  dated  the 
7th  February,  1839. 

7.  They  also  proved,  that  they,  the  plaintiffs, 
were  the  heirs  and  legal  representatives  of  said 
Reddick;  and  that  the  defendants  were  in  pos- 
session of  the  land  in  controversy,  at  the  com- 
mencement of  the  suit,  and  rested  their  case. 

Defendants'  Evidence. 

The  defendants  then  gave  in  evidence: 

1.  The  Treaty  between  the  United  States  and 
the  Sac  and  Fox  Indians  (7  U.  S.  Stat,  at 
Large,  229),  made  at  Washin^on  on  the  4th  of 
August,  1824,  by  the  first  article  whereof,  these 
Indians  ceded  to  the  United  States  all  their 
right  and  title  to  the  lands  claimed  by  them  be- 
tween the  Mississippi  and  the  Missouri  rivers, 
and  a  northerly  line,  running  from  the  Mis- 
souri, at  the  entrance  of  the  Kansas  River, 
north  100  miles,  to  the  northwest  corner  of  the 
State  of  Missouri,  and  thence  east  to  the  Mis- 
sissippi; but  with  the  understanding  "that  the 
small  tract  of  land  lying  between  the  rivers 
Des  Moines  and  Mississippi,  and  the  section  of 
the  above  line  between  the  Mississippi  and  the 
Des  Moines,  is  intended  for  the  use  of  the 
half-breeds  belonging  to  the  Sac  and  Fox  na- 
tions; they  holding  it,  however,  by  the  same 
title,  and  in  the  same  manner,  that  other  In- 
dian titles  are  held." 

2.  The  Act  of  Congress,  approved  June  30th, 
1834  (4  U.  S.  Stat,  at  Large,  eh.  167,  p.  740), 
"to  relinquish  the  reversionary  interest  of  the 
United  States  in  a  certain  Indian  reservation 
lying  between  the  rivers  Mississippi  and  Des 
Moines." 

3.  That  the  land  in  controversy  is  included 
within  the  interior  boundary  lines  of  tno  Sae 
and  Fox  half-breed  reservation,  referred  to  in 
the  Treaty  of  1824,  and  Act  of  Congress  of 
1834. 

4.  The  Act  of  Congress  of  July  1st,  1836  (6 
U.  S.  Stat,  at  Large,  p.  661),  by  which  the 
United  States  relinquished  to  the  heirs  of  said 
Thomas  F.  Reddick,  their  right  in  the  lands 
embraced  in  said  patent — but  reserving  any 
older  or  better  claim  not  emanating  from  the 
United  States,  and  providing,  that  in  case  said 
lands  should  be  included  in  any  reservation 
theretofore  'made  under  treaty  with  ['SIB 
any  Indian  tribe,  Reddick  should  be  authorized 
to  make  another  location  on  unappropriated 
lands. 
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5.  That  the  64U  acres  of  land  referred  to  in 
«aid  Act  of  Congress,  of  July  1st,  1836,  lie 
within  the  exterior  boundary  lines  of  said  Sac 
•and  Fox  half-breed  reservation,  made  by  the 
Treaty  of  August  4th,  1834. 

6.  That  the  land  in  controversy  is  worth 
more  than  $2,000. 

The  defendants  then  rested  their  case. 
The  plaintiffs  then  prayed  the  court  to  in- 
struct the  jury — 

1.  That  under  the  Treaty  with  France,  of 
the  30th  April,  1803,  and  the  several  Acts  of 
Congress  passed  in  pursuance  thereof,  for  set- 
tlement of  titles  in  the  Territory  of  Missouri, 
Tesson,  and  Reddick  as  his  assignee,  had  a 
valid  subsisting  interest  in  the  lai^  in  contro- 
versy, at  the  date  of  the  report  made  by  the 
Recorder,  which  was  not  devested  by  the  reser- 
vation in  the  Treaty  with  the  Sac  and  Fox  In- 
dians, or  the  Act  of  Congress  of  the  30th  June, 
1834. 

2.  That  the  claim  of  Tesson,  and  of  Reddick, 
as  his  assignee,  as  reported,  was  substantially 
confirmed  by  the  Act  of  Congress,  approved 
April  27th,  1816. 

3.  That  the  patent,  taken  in  connection  with 
other  evidence,  conveyed  to  the  plaintiffs  a  fee 
simple  title  to  the  land  in  controversy,  and 
overrides  the  title  set  up  by  defendants. 

These  instructions  were  given  by  the  court. 
The  defendants  then  prayed  the  court  to  in- 
struct the  jury — 

1.  That  under  the  report  of  the  Recorder  of 
Land  Titles,  given  in  evidence  by  the  plaintiffs, 
they  are  not  entitled  to  recover  the  land,  unless 
their  title  thereto  has  been  confirmed  by  an 
Act  of  Congress.  This  instruction  was  given 
by  the  court. 

2.  That  the  true  construction  of  the  Act  of 
Congress  of  the  29th  of  April,  1816,  given  in 
evidence  by  the  plaintiffs,  does  not  confirm 
their  title  to  the  lands  sued  for,  if  the  Indian 
title  to  the  same  was  noc  at  that  time  ex- 
tinguished. 

3.  That  the  Treaty  of  August  4th,  1824,  with 
the  Sac  and  Fox  Indians,  is  a  recognition  by 
the  United  States,  at  the  date  of  said  Treaty,  of 
the  Indian  right  to  the  lands  in  controversy; 
the  same  beinf^  within  the  Sac  and  Fox  half- 
breed  reservation. 

4.  That  the  Indian  title  to  the  land  in  contro- 
versy was  not  extinguished  prior  to  the  4th  of 
August,  1824. 

5.  That  the  plaintiffs  have  shown  no  right 
to  recover  the  land  in  controversy  in  this  suit. 

The  first  of  these  instructions,  prayed  for  by 
the  defendants,  was  given  by  the  court;  but  the 
second,  third,  fourth  and  fifth  instructions,  as 
prayed,  were  refused  to  be  given. 

The  defendants,  by  their  counsel,  excepted 
517*]  to  the  rulings  and  'decisions  of  the 
court  in  giving  the  instructions  prayed  for  by 
the  plaintiffs,  and  in  refusing  to  give  the  sec- 
ond, third,  fourth  and  fifth  instructions,  prayed 
for  by  the  defendants. 

The  jury,  under  these  instructions,  found  a 
verdict  for  the  plaintiffs,  and  a  bill  of  excep- 
tions brought  these  several  rulings  before  this 
court  for  review. 

It  was  argued  by  Mr.  Butler  for  the  plain- 
tiffs in  error,  and  Mr.  Geyer  for  the  defend- 
ants in  error. 

Mr.  Butler,  for  the  plaintiffs  in  error  made 
14  li.  €d. 


several  points.  The  one  upon  which  the  de- 
cision of  the  court  chiefiy  turned,  was  the  fol- 
lowing: 

II.  The  District  Court  erred  in  giving  to  the 
jury  the  several  instructions  prayed  for  by  the 
counsel  for  the  plaintiffs  below. 

I.  The  instruction^  "that  under  the  Treaty 
with  France  of  the  30th  of  April,  1803,  and 
the  Acts  of  Congress,  Tesson,  and  Reddick,  as 
his  assignee,  had  a  valid  subsisting  interest  in 
the  land  in  controversy,  at  the  date  of  the  .re- 
port made  by  the  Recorder,  which  was  not 
devested  by  the  reservation  in  the  Treaty  with 
the  Sac  and  Fox  Indians,  or  the  Act  of  Con- 
gress of  the  30th  of  June,  1834,"  was  erro- 
neous. 

After  analyzing  the  Treaty,  and  the  several 
Acts  of  Congress  from  that  time  to  1815,  Mr. 
Butler  came  to  the  following  conclusion: 

Neither  under  the  Treaty  nor  under  any  one 
of  the  above  cited  Acts,  or  all  of  them  com- 
bined, had  Reddick  as  the  assignee  of  Tesson, 
a  valid  subsisting  interest  in  the  land  in  contro- 
versy, at  the  date  of  the  Recorder's  report, 
November  1, 1815. 

1.  Under  the  Treaty,  every  species  of  title  to 
lands  in  Louisiana,  emanating  from  the  French 
or  Spanish  governments — whether  perfect  and 
complete,  or  inchoate  and  incomplete — ^was 
recognized  and  protected  as  "property;"  but 
mere  permits  to  make  settlements  on  such  lands, 
even  when  lawfully  granted  by  such  author- 
ities, conferred  no  right  of  property  within  the 
meaning  of  the  Treaty.  Les  Bois  v.  Bramell, 
4  How.  463;  Soulard  &  Smith  v.  United  States, 

4  Pet.  511;  Smith  v.  United  States,  10  Id.  326; 
Wherry  v.  United  States,  10  Id.  328;  Chouteau 
V.  Eckhart,  2  How.  344;  Menard's  Heirs  v. 
Massey,  8  Id.  293,  308,  806;  Bissell  v.  Penrose, 
8  Id.  317;  Landes  v.  Brant,  10  Id.  348;  Glenn 
v.  United  States,  13  Id.  250;  Heirs  of  Vilemont 
V.  United  States,  13  Id.  261. 

2.  The  equitable  claim  of  settlers  under  such 
permits,  upon  the  justice  or  bounty  of  the  gov- 
ernment, to  complete  their  titles,  devolved,  after 
the  Treaty  of  Cession,  on  Congress,  who,  by 
the  several  statutes  above  cited,  have  acted 
upon  and  regulated  the  subject.  (Cases  above 
cited.) 

*3.  No  specific  quantity,  and  no  def-  [*518 
inite  location,  are  mentioned  in  the  written 
permit  to  Tesson;  he  is  merely  permitted  to 
establish  himself,  for  the  purpose  of  trade  with 
the  Indians,  at  the  head  of  the  rapid  of  the 
River  Des  Moines.  No  survey  could  have  been 
made,  nor  was  any  made  or  contemplated,  \m- 
der  this  permit;  nor  did  any  interest,  in  any 
particular  tract,  pass  by  it  to  Tesson.  United 
States  V.  Forbes,  15  Pet.  173;  Same  v.  Buyck, 
Id.  215;  Same  v.  O'Hara,  Id.  276;  Same  v. 
Delespine,  Id.  319;  Same  v.  Miranda,  Id.  153; 
Same  v.  King,  3  How.  773;  Same  v.  Lawton, 

5  Id.  10;  Same  v.  Villalobos,  10  Id.  541;  Same 
V.  Boisdor^,  11  Id.  62;  Same  v.  Lecompte,  Id. 
116;  Same  v.  Vilemont,  13  Id.  261;  Bissell  v. 
Penrose,  8  Id.  317. 

4.  Tesson,  after  making  his  establishment, 
was  to  apply  to  the  Governor-General,  to  ob- 
tain a  grant  of  a  convenient  space  for  the  use 
of  his  establishment;  and,  until  the  obtaining 
of  such  grant,  Tesson  neither  had,  nor  could 
equitably  claim,  any  interest  whatever  in  any 
specific  tract  or  lot. 
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5.  This  permit  to  Tesson  was,  therefore,  a 
mere  license  to  reside  and  trade  in  the  Indian 
country;  it  was  wholly  insufficient  to  extin- 
guish the  Indian  title  in  any  particular  tract,  or 
to  sever  any  particular  tract  from  the  public 
domain;  and,  unless  confirmed  by  Congress, 
and  duly  located  by  their  authority,  Tesson  had, 
and  could  have  no  standing,  under  said  per- 
mit, in  a  court  of  Justice.    Gases  above  cited. 

See,  as  to  the  Indian  title,  and  the  proceed- 
ings necessary  to  extinguish  it,  the  following 
cases:  United  States  v.  Arredondo,  6  Pet.  691, 
741;  MitcheU  v.  United  States,  9  Id.  711,  S.  C. 
15  Id.  62,  83,  88;  United  States  v.  Fernandez, 
10  Id.  303;  Marsh  v.  Brooks,  8  How.  223;  Gaines 
V.  Nicholson,  9  Id.  366;  United  States  v.  D'- 
Auterive,  10  Id.  624. 

6.  Whatever  power,  under  the  Acts  of  Con- 
gress passed  prior  to  the  date  of  the  Receiver's 
report,  that  affair  might  have  to  grant  or  con- 
firm to  Tesson's  assignee,  as  a  donation,  the 
land  claimed  by  him,  neither  of  said  acts  had, 
by  itself,  confirmed  his  claim. 

The  first  branch  of  the  instruction  now  under 
review — that  Tesson  and  his  assignee,  on  the 
Ist  of  November,  1816,  h^d  a  subsisting  in- 
terest in  the  land  in  controversy — was  therefore 
erroneous. 

Mr.  Geyer,  for  the  defendants  in  error,  divid- 
ed his  points  as  follows : 

That  a  complete  title  to  the  land  in  contro- 
versy was  vested  in  Thomas  F.  Reddick,  on 
the  29th  of  April,  1816,  whether  the  "Indian 
rights"  had,  or  had  not,  then  been  extinguished ; 
519*]  and  *the  title  so  vested  has  not  been 
devested  or  impaired,  by  any  subsequent  Treaty 
or  Act  of  Congress. 

A  confirmation  of  a  title  by  Act  of  Congress, 
not  only  renders  it  a  legal  title,  but  furnishes 
higher  evidence  of  that  fact  than  a  patent,  in- 
asmuch as  it  is  a  direct  grant  of  the  fee  by  the 
government  itself,  whereas  a  patent  is  only  an 
act  of  its  ministerial  officer.  Grignon's  Lessee 
V.  Astor,  2  How.  319,  S.  P.;  Simms*  Lessee  v.  Ir- 
vine, 3  Dall.  406;  Strother  v.  Lucas,  12  Pet. 
410. 

The  grant  to  the  half-breeds  by  the  Act  of 
30th  of  June,  1834,  does  not  affect  the  grant  to 
Reddick,  by  the  Act  of  29th  of  April,  1816.  It 
is  a  principle  applicable  to  every  grant,  that  it 
cannot  affect  pre-existing  titles.  Polk's  Lessee 
V.  Wendall,  6  Wheat.  293;  9  Cr.  87;  Patterson 
V.  Winn,  11  Wheat.  380;  Stoddard  et  al.  v. 
Chambers,  2  How.  284. 

II.  The  confirmation  by  the  Act  of  29th 
April,  1816,  vested  in  Reddick  the  title,  subject 
only  to  the  Indian  right  of  occupancy,  if  not 
then  extinguished.  All  grants  by  the  govern- 
ment are  subject  to  such  rights,  whether  ex- 
pressly reserved  or  not,  but  as  soon  as  they 
are  extinguished  by  cession  or  otherwise,  the 
grantee  of  the  government  acquires  full  do- 
minion over  the  property.  Fletcher  v.  Peck, 
6  Cranch,  87, 137, 143;  Mitchell  v.  United  States, 
9  Pet.  711;  United  States  v.  Hernandez,  10  Pet. 
304. 

m.  The  report  of  the  Recorder  of  Land  Titles 
is  an  approval  of  the  claim  of  Reddick,  and 
a  recommendation  that  six  hundred  and  forty 
acres  of  land  be  granted  to  him,  "if  Indian 
rights  extinguished," — referring  it  to  Congress 
to  determine  the  whole  question.  Congress 
must  therefore  be  understcKxl  to  have  decided 
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that  the  Indian  rights  were  extinguished,  or  to- 
have  made  the  grant  subject  to  such  rights,, 
and  in  either  case  the  title  of  the  defendants  in 
error  is  complete;  all  such  rights  having  been 
extinguished  before  the  commencement  of  the 
suit. 

IV.  Although  the  grantee  of  the  government 
takes,  ^subject  to  the  Indian  right  of  occupan- 
cy, the  existence  of  such  right  is  not  presamed,. 
nor  is  the  grantee  bound  to  prove  its  extin- 
guishment in  an  action  against  a  mere  intruder, 
especially  where,  as  in  this  case,  the  grant  is  by 
an  Act  of  Congress. 

V.  If  the  Indian  right  of  occupancy  eould 
be  set  up  as  a  bar  to  a  recovery  under  a  grant 
by  Act  of  Congress,  which  is  denied,  it  was  in- 
cumbent on  the  defendants  below  to  prove  the 
existence  of  such  right  at  the  time  of  the  com- 
mencement of  the  suit.  No  such  proof  was 
made;  on  the  contrary,  so  far  as  the  evidence 
discloses  the  existence  of  any  claim  by  any  In- 
dian tribe,  that  claim  appears  to  have  been  ex- 
tinguished in  1824,  so  that  at  that  time,  if  not 
before,  Reddick  acquired  the  absolute  dominion 
and  right  of  possession. 

•VI.  The  permit  granted  by  the  [•520 
Spanish  Government  to  Louis  Honors  Tesson, 
to  settle  upon,  occupy,  and  cultivate  the  land 
in  controversy,  as  his  property,  excluded  all 
Indian  rights.  The  grants  of  the  Spanish  gov- 
ernment were  not  subject  to  Indian  rights,  but 
operated  as  extinguishments  of  such  rights  on 
the  lands  granted.  At  the  date  of  the  Treaty 
by  which  Louisiana  was  acquired,  the  title  of 
Tesson,  though  incomplete,  was  properly  pro- 
tected by  the  Treaty;  that  title,  with  all  its  in- 
cidents, was  recognized  by  the  laws  of  the 
United  States,  and  confirmed  by  the  Act  of 
29th  April,  1816;  so  that,  according  to  the  rec- 
ord, no  Indian  right  of  occupancy  existed  since 
1798. 

Vn.  If  the  existence  of  an  Indian  right  had 
been  recognized  by  the  Treaty  of  4th  August, 
1824,  as  asserted  in  the  third  refused  instruc- 
tion, such  recognition  would  not  have  affected 
the  title  of  Reddick,  granted  in  1816.  But  that 
Treaty  recognizes  no  such  right;  it  is  merely  a 
relinquishment  of  a  claim  by  the  Sacs  and 
Foxes,  a  quitclaim  by  the  Indians,  and  not  a 
recognition  of  their  title  by  the  United  States. 

The  Sacs  and  Foxes,  by  a  Treaty  of  3d  No- 
vember, 1804,  Stat,  at  Large,  Vol.  VII.  p.  84, 
ceded  to  the  United  States  all  their  claim  to  the 
lands  east  of  a  line  drawn  from  a  point  on  the 
Missouri  River,  opposite  the  mouth  of  Gasco- 
nade, to  a  point  on  the  River  Jeffreon,  thirty 
miles  above  its  mouth;  thence  down  that  river 
to  the  Mississippi  River,  and  up  the  same  to  the 
mouth  of  the  Wisconsin  River,  etc. 

The  Great  and  Little  Osages,  by  a  Treaty  of 
10th  November,  1808,  ceded  to  the  United  States 
all  lands  "northwardly  of  the  Missouri  River." 
A  survey  of  the  boundary  was  provided  fo*" 
in  the  seventh  article,  and  was  made  in  1816; 
the  north  boundary  being  coincident  with  the 
north  boundary  of  the  now  State  of  Missouri. 

The  Osages,  as  well  as  the  Sacs  and  Foxes, 
had  set  up  claims  to  lands  north  of  the  Mis- 
souri, and  both  relinquished  to  the  United 
States.  But,  in  1824,  the  Sacs  and  Foxes  still 
pretended  to  have  a  claim  within  the  bounds 
of  the  State  of  Missouri,  which  is  relinquished 
by  the  Treaty  of  1824. 
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It  cannot  be  assumed  that  the  title  to  the 
•country,  embracing  the  land  in  controversy, 
^was  in  the  Sacs  and  Foxes  at  any  time ;  nor  can 
the  party  claiming  under  a  grant  of  the  Span- 
ish Government,  confirmed  by  Act  of  Congress, 
be  required  to  prove  that  it  was  not,  or  that 
their  Treaty  of  1804  included  the  land  granted. 
The  party  who  undertakes  to  maintain  a  pos- 
session against  such  a  title,  by  showing  an  out- 
standing title  or  right  of  occupancy,  takes  up- 
-on  himself  the  burden  of  proving  it. 

521*]  'Mr  Justice  Catron  delivered  the  opin- 
ion of  the  court: 

This  case  was  before  us  in  1850,  and  is  re- 
ported in  8  Howard.  We  then  held  that  as 
the  patent  to  Reddick's  heirs  of  1839  was 
younger  than  the  Treaty  of  1824,  and  the  con- 
firming Act  of  1836,  by  wliich  the  title  of  the 
United  States  was  prima  facie  vested  in  the  Sac 
.*nd  Fox  half-breeds,  the  patent  could  not  pre- 
vail. Nor  could  its  recitals  be  relied  on  to  give 
it  legal  effect  from  an  earlier  date  than  it  had 
-on  its  face. 

The  judgment  was  then  reversed  and  the 
cause  remanded  for  another  trial,  and  an  in- 
timation given,  that  probably  additional  evi- 
dence might  be  adduced  on  a  subsequent  trial, 
which  would  establish  an  earlier  and  better 
title  in  the  plaintiffs,  than  that  of  the  half- 
breeds.  That  trial  has  taken  place,  and  the 
^ase  is  now  before  us,  with  the  evidence  to  which 
the  recitals  in  the  patent  of  Reddick's  heirs,  to 
some  extent  refer.  This  evidence  consists  of  a 
permit  given  by  the  Lieutenant-Governor  of 
tipper  Louisiana,  to  Louis  Honor6  Tesson,  to  es- 
tablish himself  at  the  head  of  the  rapids  of  the 
River  Des  Moines  (being  a  great  rapid  in  the 
River  Mississippi),  and  having  formed  his  es- 
tablishment, he  was  assured  that  then  it  would 
he  the  duty  of  the  Governor-General  of  Louisi- 
ana, residing  at  New  Orleans,  to  procure  for 
said  Honors  a  concession  of  sufficient  space  to 
render  the  establishment  available  and  useful 
to  the  trade  of  the  country  in  peltries,  and  so 
that  said  Honor6  might  exercise  an  oversight  of 
the  Indians,  and  keep  them  in  the  fidelity  which 
they  owed  to  His  Catholic  Majesty;  the  object 
being  to  increase  the  trade  with  the  Indians  on 
that  border ;  and  in  which  said  Honor6  was  per- 
mitted to  be  a  participant,  and  to  trade  with 
the  Indians  in  that  part  of  His  Majesty's  do- 
minions; nor  were  any  rival  traders  to  be  al- 
lowed to  deal  with  the  Indians,  except  such  as 
had  a  passport  for  thatpurpose,  signed  by  the 
Lieutenant-Governor.  This  stipulation  was 
made  in  March,  1799.  Honor6  was  then  in  pos- 
aession  of  the  land  in  dispute,  and  had  improve- 
ments on  it;  and  he  improved  it  further  under 
the  permit  of  1799,  and  continued  there  until 
1805.    He  had  houses,  orchards,  and  fields. 

Thos.  F.  Reddick's  claim  was  regularly  de- 
prived by  assignments  from  Honor6.  Reddick's 
heirs  claimed  a  league  square,  on  the  assump- 
tion that  the  permit  to  settle  and  inhabit,  en- 
titled Honor6  to  this  quantity.  But  the  Record- 
er at  St.  Louis,  acting  as  commissioner,  reject- 
ed the  claim  for  a  league  square;  and  properly, 
as  we  think,  there  being  only  a  promise  of  title 
in  future,  but  no  concession  of  land,  in  the 
Lieutenant-Governor's  permission  to  Honor6  to 
establish  himself,  and  occupy  the  premises,  and 
trade  with  the  Lidiana.  As,  however,  Honor6 
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held  actual  possession,  and  had  improved  the 
land  in  an  expensive  *and  substantial  [*522 
manner,  he  was  beyond  question  entitled  to  six 
hundred  and  forty  acres,  including  his  improve- 
ments, under  our  Acts  of  Congress  securing 
this  quantity  to  actual  settlers,  had  the  land 
laid  within  that  part  of  Louisiana  to  which  the 
Indian  title  was  extinguished,  at  the  time  when 
the  occupancy  existed.  Being  imcertain  wheth- 
er Honor6  was  entitled,  by  reason  of  his  inhabi- 
tation and  cultivation  within  territory  to  which 
the  Indian  title  was  not  extinguished,  the  Re- 
corder, in  his  tabular  statement,  granted  the 
six  himdred  and  forty  acres,  "if  Indian  rights 
extinguished."  And  this  expression  has  em- 
barrassed the  title  for  more  than  thirty  years. 
There  were  many  claims  on  the  Recorder's  re- 
port and  tabular  statement,  in  which  this  one  is 
found;  and  by  the  Act  of  April  29,  1816,  all  of 
them  were  confirmed  without  exception,  and 
without  any  notice  having  been  taken  of  the 
Recorder's  remark,  referring  to  an  existing  In- 
dian title  to  the  land.  That  the  Sacs  and  Foxes 
did  claim  the  coimtry  generally,  where  this 
land  lies,  is  not  controverted;  nor  was  their 
claim  ceded  to  the  United  States  till  1824.  And 
this  raises  the  question  whether,  according  to 
Spanish  usage,  whilst  that  power-  governed 
Louisiana,  an  existing  Indian  claim  to  territory 
precluded  inhabitation  and  cultivation  under  a 
permit  to  inhabit  and  cultivate  a  particular 
place  designated  in  the  permit,  and  which  was 
in  the  Indian  country.  Spain  had  no  treaties 
with  any  of  the  Indian  tribes  in  Louisiana,  fix- 
ing limits  to  their  claims,  so  far  as  we  are  in- 
formed. The  Indians  were  kept  quiet,  and  at 
peace  with  Spanish  subjects,  by  kind  treatment 
and  due  precautions,  which  did  not  allow  obtru- 
sion on  lands  claimed  by  them,  without  written 
permits  from  the  Governor;  but  that  such  per- 
mits were  usual,  cannot  be  doubted.  The  Coun- 
ty of  St.  Charies  lies  in  the  fork  of  the  Mis- 
sissippi and  Missouri  Rivers;  it  was  settled, 
and  the  village  of  St.  Charles  established  there, 
twenty  years  and  more  before  we  acquired 
Louisiana;  and  yet,  by  the  Treaty  of  November 
3d,  1804,  this  section  of  country  was  ceded  to 
the  United  States,  by  the  Sac  and  Fox  tribes, 
extending  from  the  Missouri  River,  opposite  to 
the  mouth  of  the  Gasconade,  to  the  Janfilione, 
or  **North  2  rivers,"  as  now  known;  which 
empties  into  the  Mississippi,  in  the  County  ot 
Marion,  in  the  State  of  Missouri.  This  country 
was  as  solemnly  ceded,  as  was  the  country 
north  of  that  cession,  by  the  Treaty  of  1824; 
and  which  Treaty  is  here  set  up  in  opposition  to 
Reddick's  title.  The  Treaty  of  1804  was  duly 
ratified  by  the  Senate  of  the  United  States,  and 
apparently  sanctioned,  retrospectively,  the  Sao 
and  Fox  claim  to  the  old  County  of  St.  Charles, 
in  like  manner  that  the  Treaty  of  1824  recog- 
nized an  existing  Indian  claim  to  the  half-breed 
tract,  where  the  land  in  dispute  lies. 

*And  again  in  1808,  the  Osages  ceded  [*523 
to  the  United  States  all  the  lands  east  of  a  line 
running  from  Fort  Clark  on  the  Missouri  River, 
situate  a  few  miles  below  the  mouth  of  the 
Kansas;  thence,  due  south  to  the  River  Arkan- 
sas, and  down  the  same  to  the  Mississippi;  up 
the  same  to  Sullivan's  line;  then  west  to  the 
northwest  comer,  being  a  point  one  hundred 
miles  due  north  of  the  mouth  of  the  Kansas 
River;  and  with  this  line  south  to  the  north 
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bank  of  the  Missouri  opposite  the  mouth  of  the 
Kansas.  Sullivan's  line  was  run  in  1816,  in 
execution  of  the  Osage  Treaty  of  1808,  and  is 
the  northern  boundary  of  the  half-breed  tract, 
and  the  line  referred  to  in  the  Treaty  of  1824 
with  the  Sacs  and  Foxes,  and  which  the  Osage 
Treaty  of  1808  included. 

This  Treaty  had  every  sanction  that  a  ratifi- 
cation by  our  Senate  could  give  it,  and  is  a 
recognition  of  an  Indian  title  in  the  Osages  to 
nearly  all  the  territory  now  embraced  in  the 
State  of  Missouri,  and  the  greater  part  of 
Arkansas;  and  of  an  Osage  right  to  tne  land 
claimed  by  Reddick  up  to  November,  1808; 
and  yet  the  County  and  Town  of  St.  Louis,  the 
seat  of  government  in  Upper  Louisiana,  during 
the  existence  of  the  Spanish  colonial  govern- 
ment there,  the  post  of  New  Madrid,  the  Coun- 
ty, Town  and  post  of  St.  Charles — were  all 
within  the  cession  made  by  the  Osages;  and 
within  which  cession,  lay  a  great  mass  of  Span- 
ish orders  of  survey  and  grants,  in  regard  to 
which  this  country  has  l^en  legislating  and 
adjudicating  for  nearly  fifty  years,  without 
anyone  ever  supposing  that  such  concessions 
were  affected  by  these  loose  Indian  pretensions 
set  up  to  the  coimtry  at  a  time  when  the  con- 
cessions were  made ;  pretensions  that  the  Span- 
ish government  notoriously  disregarded,  further 
than  a  cautious  policy  required.  If  permits  to 
inhabit  and  cultivate  were  given  in  so  many 
other  instances,  regardless  of  Indian  claims,  no 
reason  exists  why  Honor6  Tesson  could  not 
lawfully  improve  the  land  in  dispute  under  his 
permit;  and  in  view  of  this  notorious  state  of 
facts,  the  Treaty  of  1804  with  the  Sacs  and 
Foxes,  by  an  additional  article,  declared  that 
nothing  in  that  Treaty  contained  should  affect 
the  claim  of  any  individual  (or  individuals,  if 
more  than  one)  who  had  obtained  grants  of 
land  from  the  Spanish  government  beyond  the 
boundary  lines  of  the  country  then  ceded  to  the 
United  States,  on  lands  claimed  by  the  Sacs 
and  Foxes,  but  not  ceded  by  that  Treaty; 
provided, that  such  grants  had  at  any  time  been 
made  known  to  the  said  Indian  tribes,  and 
recognized  by  them.  That  the  large,  valuable, 
and  notorious  improvements  were  made  by 
Honor6  at  a  place  where  the  Sacs  and  Foxes 
themselves  resided  at  the  time,  is  an  historical 
fact.  He  resided  there  as  notoriously  as  they 
did.  His  claim  to  this  property  was  transferred 
624*1  to  Reddick,  and  was  'occupied  for 
twenty-five  years  under  Tesson  and  Reddick, 
and  his  heirs  before  the  Treaty  of  1824  was 
made.  It  was  held  and  improved  by  authority 
of  the  Spanish  government,  and  claimed  as  in- 
dividual property,  to  which  the  Indian  right  of 
possession  did  not  extend;  of  this  the  Indians 
never  complained,  nor  do  they  now  complain; 
no  half  breed  owner  and  Indian  descendant  is 
defending  this  suit;  it  is  defended  by  trespass- 
ers, showing  no  color  of  claim  under  the  half- 
breeds,  or  anyone  else;  shelter  is  sought  under 
the  assumption  that  Honor^'s  permit  and  in- 
habitation were  neither  known  or  recognized 
by  the  Sacs  and  Foxes,  and  that  therefore,  the 
additional  article  of  the  Treaty  of  1804  cannot 
protect  the  title  of  Reddick.  We  concur  with 
the  opinion  of  Mr.  Attorney -General  Grundy, 
in  his  report  of  1839  on  Reddick's  title,  to  the 
Secretary  of  the  Treasury  (Opinions  of  Attor- 
ney-Gen.,  1230),  that  it  must  be  presumed  that 
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the  Indians  both  had  knowledge  and  assented 
to  Honor^'s  claim;  and  we  are  furthermore  of 
opinion,  that  the  Indian  tribes,  and  the  half- 
breeds,  who  claim  under  them,  must  be  held  to- 
knowledge,  and  to  consent,  that  Honors  took 
and  held,  rightful  possessions,  from  the  fact  of 
his  open  and  notorious  actual  occupancy,  and 
holding  for  himself,  in  their  midst.  This  la- 
the settled  rule  in  other  cases,  and  no  reason  ia 
seen  why  it  should  not  apply  in  this  case.  The 
reasons  a^e  quite  as  strong,  and  the  rule  quite 
as  necessary  in  its  application  here,  as  it  waa 
in  the  case  of  Landes  y.  Brant,  10  How.  375» 
where  we  enforced  the  rule.  We  are  therefore 
of  opinion  that  the  supposed  Indian  right  of 
occupancy  did  not  affect  the  confirmation  by 
Congress  in  this  case,  and  that  the  remark  of 
the  recorder,  ''If  Indian  rights  extinguished,'^ 
was  surplusage,  and  which  remark  Congresa 
properly  disregarded. 

That  the  confirmation  of  1816  carried  the  title 
with  it,  if  the  confirmation  was  valid,  has  so 
often  been  decided  by  this  court,  that  it  is  not 
open  to  discussion;  nor  is  it  disputed  here  on 
behalf  of  the  defendants  below.  The  confirm- 
ing Act  of  1816,  however,  ordered  that  a  patent 
should  issue  according  to  a  survey  afterward* 
to  be  made,  in  all  cases  confirmed  by  the  Act. 
This  has  been  done.  The  patent  recites  the 
necessary  facts  to  connect  the  confirmation  with 
the  patent,  and  gives  date  to  it  by  relation,  as 
a  le^al  title,  from  the  29th  of  April,  1816,  ac- 
cording to  the  boundaries  set  forth  in  the 
patent;  and  as  this  ruling  covers  all  the  in- 
structions that  were  given  in  the  court  below^ 
and  all  such  as  were  refused,  we  order  that  the 
judgment  be  affirmed. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  'record  from  the  District  [*&2& 
Court  of  the  United  States  for  the  Southern 
District  of  Iowa,  and  was  argued  by  counsel; 
on  consideration  whereof,  it  is  now  here  ordered 
and  adjudged  by  this  court,  that  the  judgment 
of  the  said  District  Court  in  this  cause  be,  and 
the  same  is  hereby  affirmed,  with  costs. 


JOHN  JAaCSON,  Plaintiff  in  Error, 

V. 

SAMUEL  HALE,  George  C.  Many,  and  John 

V.  Ayer. 

Replevin  cannot  be  maintained  against  third 
person  on  warehouseman's  receipt  for  wheat, 
given  in  consideration  of  a  sum  of  money,  no 
wheat  being  delivered,  and  no  property 
proved. 

Where  a  warehouseman  gave  a  receipt  for  wheat 
which  he  did  not  receive,  and  afterwards  the  quan- 
tity which  he  actually  had  was  divided  amongst  the 
respective  depositors,  an  action  of  replevin, 
brought  by  the  assignee  of  the  fictitious  receipti 
could  not  be  maintained  when,  under  it,  one  or 
these  portions  was  seized. 

Evidence  offered  to  show  that  the  wheat  in  ques- 
tion was  assigned  to  the  defendant,  was  objected  to 
by  the  plaintiff  in  the  replevin ;  but  such  objection 
was  properly  overruled.  The  plaintiff  bad  shown 
no  title  in  himself. 

So,  also,  evidence  was  admissible  to  show  that 
the  receiver  of  the  fictitious  certificate  had  never 
deposited  anv  wheat  in  the  warehouse. 

The  defendants  in  this  case  were  the  assignees  of 
the  original  warehouseman,  and  were  not  responsi- 
ble, unless  it  could  be  shown  that  wheat  was  <lt> 
posited,  which  had  come  into  their  possession. 
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THIS  case  was  brought  up  by  writ  of  error 
from  the  District  Court  of  the  United 
States  for  the  District  of  Wisconsin. 

The  facts  are  stated  in  the  opinion  of  the 
court. 

It  was  argued  by  Mr.  Lawrence  for  the 
plaintiff  in  error,  and  by  Messrs.  Lee  and 
Seward  for  the  defendants  in  error. 

Mr.  Lawrence,  for  the  plaintiff  in  error,  made 
the  following  points: 

First.  The  judge  of  the  district  court  erred 
in  ruling  upon  the  admission  of  testimony,  that 
a  depositary,  when  there  is  a  joint  interest  in 
the  deposit,  may  change  the  joint  interest  of 
depositors  into  an  interest  in  severalty,  by  mere 
setting  apart,  without  delivery  made. 

Second.  The  court  erred  in  holding,  thlit  a 
depositor,  having  a  joint  interest  in  one  descrip- 
tion of  property,  his  depositary  could  confer  a 
title  upon  him,  to  the  extent  of  such  joint  in- 
terest, from  deposits  of  a  different  description; 
or  that  if  iiis  deposits  were  in  part  winter 
wheat,  &c.,  his  depositary  might  set  apart  to 
him  the  spring  wheat  of  other  depositors,  and 
such  act  of  the  depositary  would  give  title. 

Third.  Testimony  was  improperly  admitted, 
that  "the  property  rose  in  value  after  it  was 
taken  in  replevin,"  and  "that  the  agent  of  the 
526*1  *plaintifl[  was  told  that  the  wheat  be- 
longed to  parties,"  in  whom  defendants  had 
pleaded  property — ^as  also  the  evidence  to  con- 
tradict the  receipt. 

Fourth.  Tlie  judge  of  the  district  court 
should  not  have  decided  to  refuse  a  new  trial, 
if  defendants  would  consent  to  remit  a  part  of 
the  recovery  for  detention,  when  a  recovery 
had  been  secured  by  testimony  taken  under 
objection. 

Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court : 

It  appears  in  this  case,  that  C.  H.  Hutchinson 
was  a  warehouseman  at  the  City  of  Ranasho 
(formerly  Southport),  in  Wisconsin,  and  in  that 
character  had  received  on  deposit  large  quanti- 
ties of  wheat  from  different  persons,  which,  by 
common  consent,  was  mingled  in  general  mass. 

On  the  22d  of  February,  1860,  Hale,  Many, 
and  Ayer,  the  defendants,  succeeded  Hutchin- 
son in  the  business  and  possession  of  this  ware- 
house; and  at  the  time  the  possession  was 
transferred,  the  portions  of  wheat  to  which  the 
several  depositors  were  respectively  entitled, 
were  separated  and  put  into  different  bins;  and 
the  old  receipts  given  by  Hutchinson,  sur- 
rendered. 

In  this  division,  7,000  bushels,  which  had 
been  deposited  at  different  times  by  Adams  & 
Son,  were  placed  in  a  separate  bin  for  them; 
and  they,  as  well  as  Hutchinson  and  Hale, 
Many  and  Ayer,  were  present  when  the  division 
was  made. 

Previous  to  this,  however,  and  while  Hutch- 
inson was  still  carrying  on  business  at  the 
warehouse,  he  gave  the  following  receipt  to 
Hubbard,  Faulkner  A  Co.: 

Received  into  store,  Southport,  January  19, 
1850,  for  account  of  Messrs.  Hubbard,  Faulk- 
ner &  Co.,  four  thousand  bushels  of  spring 
wheat,  deliverable  on  board  vessel  free  of 
charge,  on  return  of  this  receipt,  and  not  in- 
sured against  fire. 

4,000  bushels  of  wheat. 

CL  L.  Hutchinson. 
14  Ii.  ed. 


Hubbard,  Faulkner  &  Co.,  never  deposited 
any  wheat  at  the  warehouse,  but  paid  Hutch- 
inson $2,640  as  the  price  of  the  quantity  men- 
tioned in  the  receipt;  and  afterwards  sold 
it  to  John  Jackson,  the  plaintiff  in  error,  for 
$1,050,  and  indorsed  and  deliyered  to  him  the 
receipt. 

The  plaintiff,  claiming  to  be  entitled  to  thia 
quantity  of  wheat  under  this  assignment,  sued 
out  a  writ  of  replevin  against  the  defendants,^ 
and  the  marshal,  under  the  direction  of  the- 
agents  of  the  plaintiff,  replevied  and  delivered 
to  him  4,000  bushels  of  wheat,  part  of  the  7,000 
bushels,  placed  in  a  bin  for  Adams  &  Son,  aa 
hereinbefore  mentioned. 

The  defendants  appeared  and  pleaded  sundry 
pleas,  and  among  others,  property  in  Adams  A 
Son.  And  at  the  trial,  the  *jury  found  [*527 
for  the  defendants,  and  that  the  wheat  taken, 
was  the  property  of  Adams  A  Son;  and  ita 
value,  $2,640;  and  assessed  damages  for  the 
detention,  at  the  sum  of  four  hundred  dollars. 

Upon  a  motion  made  by  the  plaintiff,  for  a 
new  trial,  the  court,  it  seems,  were  of  opinion 
that  a  new  trial  should  be  granted,  unless  the 
defendant  remitted  all  the  damages  assessed  aa 
aforesaid,  beyond  the  interest  on  the  value  of 
the  wheat  from  the  day  it  was  taken  under  the 
replevin,  to  the  day  of  trial.  And  under  thia 
opinion  of  the  court,  the  defendants  remitted 
all  of  the  damages,  except  one  hundred  and 
one  dollars,  and  the  judgment  was  thereupon 
accordingly  entered. 

Upon  this  judgment  the  present  writ  of  error 
is  brought. 

The  facts  above  stated,  are  set  out  in  an  ex- 
ception taken  by  the  plaintiff.  The  statement 
shows,  that  Hubbard,  Faulkner  &  Co.,  in  whose 
favor  the  warehouse  receipt  was  given  by 
Hutchinson,  never  deposited  any  wheat  in  thia 
warehouse,  but  paid  for  this  receipt  in  money. 
And  the  plaintiff  offers  no  evidence  but  the  re- 
ceipt itself  to  show  that  Hutchinson  had  any 
wheat  of  his  own  in  this  warehouse  at  the  time 
it  was  given,  or  at  any  other  time;  and  in  the 
division  which  took  place  when  the  possession 
was  transferred  to  the  defendants,  none  was 
set  apart  as  belonging  to  Hutchinson. 

Upon  such  a  state  of  facts,  it  is  difficult  ta 
see  how  any  question  of  law  could  have  arisen, 
open  to  dispute.  The  plaintiff  indeed  ob- 
jected to  the  evidence  offered  to  prove  that  the 
wheat  replevied  was,  in  the  division  of  the 
general  mass,  set  apart  in  a  bin  as  the  property 
of  Adams  &  Co.  But  if  there  was  anything 
in  the  objection  (and  clearly  there  was  not),  it 
would  not  avail  the  plaintiff  unless  he  could 
show  that  it  belonged  to  him.  For  he  could 
not  maintain  the  replevin  unless  he  proved  that 
the  wheat  was  his  property.  And  if  he  had 
no  wheat  there,  it  was  perfectly  immaterial 
whether  it  was  lawfully  divided,  or  remained 
in  general  mass.  And  if  the  want  of  a  legal 
division  among  the  owners,  prevented  it  from 
being  specifically  the  property  of  Adams  &  Co., 
it  would  equally  prevent  it  from  being  the  sep- 
arate property  of  the  plaintiff,  even  if  he  was 
entitled  to  the  quantity  he  claimed  in  the  gen- 
eral mass. 

So,  too,  he  excepts  to  evidence  offered  to 
prove  that  Hubbard,  Faulkner  &  Co.,  had  never 
deposited  any  wheat  in  the  warehouse.  The 
evidence    waa    undoubtedly    admissible.      For 
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whether  they  had  done  so  or  not.  was  the  fact 
in  dispute.  Besides,  the  plaintiff  himself  had 
already  proved  the  fact  by  his  own  witness, 
Faulkner,  who  stated  that  Hubbard,  Faulkner 
&  CJo.,  paid  money  to  Hutchinson  for  the  wheat. 
They  did  not,  therefore,  deposit  it  themselves. 
And  as  resrards  the  damages  remitted,  certainly 
528*]  *the  plaintiff  is  not  injured  by  having 
the  judgment  rendered  against  him  for  a 
smaller  sum  instead  of  a  larger.  If  either  party 
had  a  right  to  complain  of  the  opinion  of  the 
court  under  which  the  remittitur  was  entered, 
it  was  the  defendants,  and  not  the  plaintiff. 
For,  if  a  party  uses  the  process  of  the  law 
willfully  and  oppressively,  his  conduct  may  be 
considered  by  the  jury  in  estimating  the  dam- 
asTM  snsfflinpd  by  the  injured  party.  And 
proof  of  the  conduct  of  the  agents  of  the  plain- 
tiff in  this  respect,  and  also  of  the  damage  sus- 
tained by  the  defendants  by  the  loss  of  a  favor- 
able market,  were  properly  submitted  to  the 
consideration  of  the  jury. 

The  receipt  of  Hutchinson,  upon  which  the 
plaintiff  relied,  did  not  prove,  or -tend  to  prove 
that  the  wheat  taken  on  the  replevin  was  the 
wheat  therein  mentioned — or  that  any  wheat 
belonging  to  Hutchinson,  or  to  Hubbard,  Faulk- 
ner &  Co.,  ever  came  to  the  hands  of  the  defend- 
ants. It  showed  that  Hutchinson  held  so  much 
wheat  for  Hubbard,  Faulkner  &  Go.  But  the  de- 
fendants are  not  answerable  for  his  contracts, 
or  his  warehouse  receipts,  tmless  it  is  shown 
that  the  property  came  into  their  possession. 
And  there  is  not  the  slighest  evidence  to  show 
that  any  wheat,  belonging  either  to  Hutchinson 
or  to  Hubbard,  Faulkner  &,  Co.,  was  ever  in 
the  warehouse  after  it  was  transferred  to  the 
defendants. 

The  judgment  of  the  District  Court  was  af- 
firmed with  costs. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  District  Court  of 
the  United  States  for  the  District  of  Wisconsin, 
and  was  argued  by  counsel;  on  consideration 
whereof,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said 
District  Court  in  this  cause  be,  and  the  same  is 
hereby  affirmed,  with  costs,  and  interest  until 
the  same  is  paid,  at  the  same  rate  per  annum 
that  similar  judgments  bear  in  the  courts  of  the 
State  of  Wisconsin. 


JAMES  STEPHENS,  Appellant, 

V. 

ISAAC  H.  CADY. 

Purchaser,  of  copperplate  of  map  on  sheriff^s 
sale  on  execution,  against  owner  of  copyright 
no  right  to  print  therefrom. 

Where  the  copyrlKht  of  a  map  was  taken  out 
under  the  Act  or  Congress,  and  the  copperplate  en- 
(H'aving  seized  and  sold  under  an  execution,  the 
purchaser  did  not  acquire  the  right  to  strike  off  and 
sell  copies  of  the  map. 

The  court  below  decided  that  an  injunction  to 
prevent  such  striking  off  and  selling,  could  not  Is- 
sue, without  a  return  of  the  purchase  money.  This 
decision   wns  erroneous. 

A  copyright  is  a  "property  in  notion,  and  has 
S20*]  no  corporenl  tangible  substance.**  and  •is 
not  the  subject  of  seizure  and  sale  by  execution. 
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It  can  be  reached  by  a  creditor's  bill  In  chancery, 
but  in  such  case,  the  court  would  probably  have 
to  decree  a  transfer  In  the  mode  pointed  out  in  th< 
Act  of  Congress. 

rpHIS  was  an  appeal  from  the  Circuit  Court 
I  of  the  United  States  for  the  District  ol 
Rhode  Ishind,  sitting  as  a  court  of  equity. 

The  facts  are  stated  in  the  opinion  of  the 
court. 

It  was  submitted  on  printed  argument  by  the 
appellant,  in  proper  person.  No  counsel  ap- 
peared for  the  appellee. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  Circuit  Court 
of  the  United  States  for  the  District  of  Rhode 
Island. 

The  bill  was  filed  by  the  appellant  in'  the 
court  below,  to  restrain  the  defendant  from 
printing  and  publishing  a  map  of  the  State  of 
Rhode  Island  and  Providence  Plantations,  in 
violation  of  the  complainant's  copyright. 

The  facts  are  briefly  these:  The  complainant, 
on  the  23d  of  April,  1831,  took  out  the  copy- 
right of  a  map,  the  title  of  which  is  as  follows : 
"A  Topographical  Map  of  the  State  of  Rhode 
Island  and  Providence  Plantations,  surveyed 
trigonometrically  and  in  detail,  by  James 
Stephens,  topographer  and  civil  engineer,  New- 
port, R.  I.  1831,  the  right  whereof  he  claims  aa 
author,  in  conformity  with  the  Act  of  Con- 
gress, entitled  'An  Act  to  amend  the  several 
Acta  respecting  copyrights,*  **  and  since  then 
has  been  enga!^^  in  printing,  publishing  and 
vending  the  said  maps,  by  virtue  of  the  copy- 
right thus  obtained.  In  March,  1846,  a  judg- 
ment was  recovered  against  him,  in  the  Com- 
mon Pleas  of  Bristol  County,  Massachusetts,  for 
$104.23,  upon  which  an  execution  was  issued, 
and  the  copperplate  engraving  of  the  map  in 
question  seized,  and  sold,  and  bid  off  by  the  de- 
fendant for  the  sum  of  $245,  he  being  the  high- 
est bidder.  Having  thus  become  entitled  to  the 
property  in  the  engraving,  he  claimed  the  right 
to  print  and  publish  the  maps,  and  in  pursu- 
ance of  this  supposed  right,  he  has  been  en- 
gaged in  printing,  publishing  and  vending  the 
same. 

On  the  hearing  upon  the  bill,  answer  and 
proofs,  the  court  below  differed  in  opinion,  as 
to  the  effect  of  the  sale  of  the  copperplate  en- 
graving of  the  map;  but  agreed  that  no  injunc- 
tion could  issue  without  a  repayment  of  the 
purchase  money,  which  was  refused  by  the  com- 

Elainant;  whereupon  the  court  dismissed  the 
ill  with  costs. 

The  single  question  in  the  case  is,  whether  or 
not  the  property  acquired  by  the  defendant  In 
the  copperplate,  at  the  sheriff's  sale,  carried 
with  it,  as  an  incident,  the  right  to  print  and 
publish  the  map  engraved  upon  its  face. 

•Upon  this  question  the  court  below  [*5SO 
divided  in  opinion,  but  finally  agreed  in  dis- 
missing the  bill. 

The  appellee  has  not  followed  the  case  into 
this  court,  and  we  have  not,  therefore,  beat 
favored  with  the  grounds  and  reason?  relied  en 
for  sustaining  the  decree;  scr  nave  we  be«m 
furnished  with  the  reasons  of  the  court  for  the 
same.  The  crround  upon  which  the  decision 
was  ultimately  placed,  namely:  the  refusal  of 
,  tha  '»^"M>i^na.nt  to  refund  the  purchase  money, 
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is  certainly  not  satisfactory;  for  if  the  copy- 
right of  the  map,  or  any  right  to  print  or  pub- 
lish the  same,  passed  with  the  purchase  of  the 
plate,  as  incidental,  as  there  is  nothing  in  the 
facts  of  the  case  to  invalidate  the  sale,  the 
title  became  complete  in  the  purchaser,  and 
could  not  be  rightfully  interfered  with.  But 
if  otherwise,  then  there  was  no  ground  for 
imposing  the  repajnnent  of  the  purchase  money, 
as  a  condition  to  the  relief  prayed  for;  the 
injunction  should  have  been  awarded,  and  the 
defendant  directed  to  account. 

But  from  the  consideration  we  have  given  to 
the  case,  we  are  satisfied  that  the  property  ac- 
quired by  the  sale  in  the  engraved  plate,  and 
the  copyright  of  the  map  secured  to  the  author 
under  the  Act  of  Congress,  are  altogether  dif- 
ferent and  independent  of  each  other,  and  have 
no  necessary  connection.  The  copyright  is  an 
exclusive  right  to  the  multiplication  of  the 
copies,  for  the  benefit  of  the  author  or  his 
assigns,  disconnected  from  the  plate,  or  any 
other  physical  existence.  It  is  an  incorporeal 
right  to  print  and  publish  the  map,  or,  as 
said  by  Lord  Mansfield  in  Millar  v.  Taylor,  4 
Burr.  2396,  ''a  property  in  notion,  and  has 
no  corporeal  tangible  substance." 

The  engraved  plate  and  the  press  are  the 
mechanical  instruments,  or  means  by  which 
the  copies  are  multiplied,  as  the  types  and 
press  are  the  instruments  by  which  the  copies 
of  a  book  are  produced.  And  to  say  that 
the  right  to  print  and  publish  the  copies,  ad- 
heres to  and. passes  with  the  means  by  which 
they  are  produced,  would  be  saying,  in  effect, 
that  the  exclusive  right  to  make  any  given 
work  of  art  necessarily  belonged  to  the  person 
who  happened  to  become  the  owner  of  the 
tools  with  which  it  was  made;  and  that  if 
the  defendant  in  this  case  had  purchased  the 
stereotyped  plates  of  a  book,  instead  of  the 
engraved  plate,  he  would  have  been  entitled 
to  the  copyright  of  the  work,  or  at  least,  to 
the  right  to  print,  publish,  and  vend  it;  and 
yet,  we  suppose  that  the  statement  of  any 
such  pretension  is  so  extravagant  as  to  re- 
quire no  argument  to  refute  it.  Even  the 
transfer  of  the  manuscript  of  a  book  will  not, 
at  common  law,  carry  with  it  a  right  to  print 
and  publish  the  work,  without  the  express 
consent  of  the  author,  as  the  property  in  the 
manuscript,  and  the  right  to  multiply  the 
5 SI*]  copies,  are  two  separate  and  'distinct 
interests.  4  Burr.  2330,  2396;  2  Eden,  329;  2 
Atkyns,  342;  2  Story,  100. 

Lord  Mansfield  observed,  in  Millar  v.  Taylor, 
that  "no  disposition,  no  transfer  of  paper 
upon  which  the  composition  is  written,  marked, 
or  impressed  (though  it  gives  the  power  to 
print  and  publish),  can  be  construed  a  convey- 
ance of  the  copy  (by  which  he  means  copy- 
right, as  appears  from  a  previous  part  of  his 
opinion),  without  the  author's  express  consent 
'to  print  and  publish,  much  less  against  his 
will.' " 

Now,  it  seems  to  us,  that  the  transfer  of 
the  manuscript  of  a  book  by  the  author  would, 
of  itself,  furnish  a  much  stronger  argument 
for  the  inference  of  a  conveyance  of  the  right 
to  multiply  copies,  than  exists  in  the  case  of  a 
transfer  of  the  plate  in  question,  or  of  the 
stereotype  plates,  as  the  ideas  and  sentiments, 
or  in  other  words^  the  composition  and  sub- 
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stance  of  the  work,  is  thereby  transferred. 
But  the  property  in  the  copyright  Ss  regarded 
as  a  different  and  distinct  right,  whoUy  de- 
tached from  the  manuscript,  or  any  other  phys- 
ical existence,  and  will  not  pass  with  the 
manuscript  imless  included  by  express  words 
in  the  transfer. 

The  copperplate  engraving,  like  any  other 
tangible  personal  property,  is  the  subject  of 
seizure  and  sale,  on  execution,  and  the  title 
passes  to  the  purchaser,  the  same  as  if  made  at 
a  private  sale.  But  the  incorporeal  right,  se- 
cured by  the  statute  to  the  author,  to  multiply 
copies  of  the  map,  by  the  use  of  the  plate, 
being  intangible,  and  resting  altogether  in 
grant,  is  not  the  subject  of  seizure  or  sale  by 
means  of  this  process — certainly  not  at  com- 
mon law.  No  doubt  the  property  may  be 
reached  by  a  creditor's  bill,  and  be  applied 
to  the  payment  of  the  debts  of  the  author, 
the  same  as  stock  of  the  debtor  Is  reached  and 
applied,  the  court  compelling  a  transfer  and 
sale  of  the  stock  for  the  benefit  of  the  credit- 
ors. 20  J.  R.  554;  5  J.  Gh.  280;  a  0.  4  Id. 
687;  1  Paige,  637.  But  in  case  of  such  remedy, 
we  suppose,  it  would  be  necessary  for  the 
court  to  compel  a  transfer  to  the  purchaser, 
in  conformity  with  the  requirements  of  the 
Copyright  Act,  in  order  to  invest  him  with  a 
complete  title  to  the  property.  The  first  sec- 
tion of  that  Act  provides,  that  the  author  of 
any  map,  chart,  etc.,  his  executors,  adminis- 
trators, or  legal  assigns,  shall  have  the  sole 
right  of  printing,  publishing  and  vending  the 
same,  during  the  period  for  which  the  copy- 
right has  been  secured.  And  the  seventh  sec- 
tion forbids  any  person  from  printing,  pub- 
Ibhing,  or  selling  the  map  or  chart,  under 
heavy  penalties,  without  the  consent  of  the 
proprietor  of  the  copyright,  first  obtained  in 
writing,  signed  in  the  presence  of  two  credi- 
ble witnesses.    Act  of  Congress,  Feb.  3,  1831. 

*An  assignment,  therefore,  that  would  [*532 
vest  the  assignee  with  the  property  of  the 
copyright,  according  to  the  Act  of  Ongress, 
must  be  in  writing,  and  signed  in  the  pres* 
ence  of  two  witnesses,  and  it  may,  I  think, 
well  be  doubted  whether  a  transfer  even  by 
a  sale,  imder  a  decree  of  a  court  of  chancery, 
would  pass  the  title  so  as  to  protect  the  pur- 
chaser, unless  by  a  conveyance,  in  conformity 
with  this  requirement.  6  B.  &  Cr.  169;  I 
Carr.  &  P.  558;  R.  A  M.  187;  D.  A  K.  215. 

It  is  unnecessary,  however,  to  express  an 
opinion  upon  the  point.  It  is  sufficient,  for 
the  purposes  of  this  case,  to  say,  that  the 
right  in  question  is  wholly  independent  of, 
and  disconnected  from,  the  engrav&l  plate; 
and,  that  there  is  no  foundation  for  the  de- 
fense set  up,  that  it  passed  an  appurtenant 
to  the  sale  and  transfer  of  the  property,  in 
the  engraved  plate,  from  which  the  copies  of 
the  map  were  struck  off. 

For  these  reasons,  we  are  of  opinion  that  the 
decree  below  must  be  reversed,  with  costs,  and 
the  proceedings  remitted,  with  directions  that 
a  decree  be  entered  for  the  complainant,  in 
conformity  with  this  opinion. 

OBDEB 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Rhode 
34  .  62t 
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Island,  and  was  argued  by  counsel;  on  con- 
sideration whereof,  it  is  now  here  ordered, 
adjudged  and  decreed  by  this  court,  that  the 
decree  of  the  said  Circuit  Court  in  this  cause 
be,  and  the  same  is  hereby  reversed,  with  costs ; 
and  that  this  cause  be,  and  the  same  is  hereby 
remanded  to  the  said  Circuit  Court,  with  di- 
rections to  enter  a  decree  therein,  in  conform- 
ity to  the  opinion  of  this  court. 


L.  E.  STAINBACK  et  al.,  Claimants  of  the 
Ship  Washington,  her  Tackle,  etc..  Appel- 
lants, 

V. 

WILLIAM  A.  RAE,  in  his  own  right,  and  as 
Administrator  of  Joseph  Porter  Wheeler, 
deceased,  and  Edmund  Crosby,  Master,  Own- 
ers of  the  ship  Mary  Frances,  and  Fredericlc 
TudQTt  Owners  of  the  Cargo  of  said  Ship, 
Appellees.^ 

Collision— case  of  inevitable  accident. 

Where  a  collision  takes  place  between  two  vessels 
at  sea,  which  is  the  result  of  inevitable  accident, 
without  the  negligence  or  fault  of  either  party, 
each  vessel  must  bear  Its  own  loss. 

688*]     *rpHIS  was  an  appeal  from  the  Cir- 

X       euit  Court  of  the  United  States 

for  the  District  of  Massachusetts,  in  admiralty. 

The  facts  are  stated  in  the  opinion  of  the 
court. 

It  was  argued  by  Messrs.  Badger  and  Law- 
rence for  the  appellants,  and  by  Mr.  Good- 
rich for  the  appellees. 

The  points  made  by  the  counsel  for  the  ap- 
pellants were  the  following: 

Firsif.  That  the  watch  on  board  the  Wash- 
ington, was  usual,  proper,  and  safe;  and  that 
consequently,  no  negligence  is  imputable  to  her. 

Second.  That  in  the  state  of  the  weather, 
and  the  position  of  the  two  vessels  in  respect 
to  each  other,  it  was  impossible  that  the  Wash- 
ington could  have  discovered  the  Mary  Frances 
at  a  greater  distance  than  a  quarter  of  a  mile, 
and  highly  improbable  that  she  could  have  dis- 
covered her  at  more  than  half  that  distance; 
and  that  under  such  circumstances,  consider- 
ing the  admitted  rate  at  which  the  vessels  were 
approaching  each  other,  it  was  impossible  for 
the  Washington,  by  any  maneuver  whatever, 
to  avoid  the  collision. 

Third.  That  if  the  Mary  Frances,  as  stated 
by  some  of  her  witnesses,  discovered  the  Wash- 
ington ten  minutes,  and  as  stated  by  others, 
five  minutes,  before  the  collision,  the  two  ves- 
sels must  have  been  at  a  distance  of  two  miles, 
or  at  least  one,  from  each  other,  and  it  was  in 
her  power,  by  changing  her  course,  to  have 
avoided  the  collision;  and  if,  as  stated  by  the 
same  witnesses,  she  perceived  that  the  Wash- 
ington had  not  discovered  her,  it  was  her  duty 
to  have  done  so,  and  consequently  the  collision 
is  attributable  to  the  fault,  not  of  the  Wash- 
ington, but  of  the  Mary  Frances. 

1. — Mr.  Justice  Cubtis.  did  not  sit  in  this  cause, 
having  been  of  counsel  in  the  court  below. 

NoTR. — ^Measure  of  damages  In  case  of  collision. 
See  note  to  Smith  v.  Condry,  11  L.  ed.  U.  8.  35, 
and  note  to  The  Amiable  Nancy,  4  L.  ed*  U.  8. 
456. 
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And  hence,  that  the  collision  was  either  a 
mere  misfortune,  without  fault  in  either  party, 
or  without  fault  on  the  part  of  the  Washing- 
ton, and,  in  either  view,  the  decree  must  be  re- 
versed. 

Mr.  Goodrich,  for  the  appellees,  contended, 

1.  That  on  the  night  of  the  collision,  the 
weather  was  fair  and  starlight  overhead,  with 
a  hazy  horizon,  and  that  the  night  was  not  un- 
usually dark. 

2.  The  ships  being  each  closehauled  on  the 
wind,  neither  was  materially  to  windward  of 
the  other,  and  each  crew  was  equally  favor- 
ably situated  to  see  the  other  ship,  and  to 
hear  hailing  from  the  other  ship. 

And  if  either  ship  was  to  windward  of  the 
other,  and  for  this  reason  less  favorably  sit- 
uated in  those  respects,  it  waa  (he  Marj 
Frances. 

3.  That  the  crew  of  the  Mary  Frances  had  a 
good  lookout  *before,  and  at  the  time  [*5S4 
of  the  collision,  and  used  all  due  care  to  pre- 
vent it;  and  that  they  actually  saw  itnd  hailed 
the  Washington  in  time  to  prevent  the  colli- 
sion; and  that  the  crew  of  the  Washington 
did  no  act  to  avoid  the  collision,  and  the 
collision  is  attributable  to  the  absence  of  a 
good  lookout  on  board  the  latter  ship. 

4.  The  appellees  maintain,  that  the  rule  of 
the  sea  is,  that  where  two  vessels,  closehauled 
on  the  wind,  approach  each  other,  and  must 
meet  unless  the  course  of  one  is  changed,  the 
vessel  having  her  starboard  tacks  on  board* 
must  keep  her  course,  and  the  one  having  her 
larboard  tacks  on  board,  must  bear  up  and 
give  way.  The  Alexander  Wise,  2  Wm.  Kobin- 
son,  Adm.  65,  68;  The  Virgil,  Id.  201;  The 
Mary  Stewart,  Id.  244;  The  Chester,  3  Hag- 
gard, Adm.  316;  The  Ligo,  2  Id.  356,  360; 
Clapp  V.  Young,  6  Law  Reporter,  111-113;  1 
Conkling's  Admiralty  Practice,  303-306;  The 
Europa,  14  Jurist,  627,  2  Law  and  Eq.  562-564; 
The  Genesee  v.  Fitzhugh,  12  Howard,  443; 
Walsh  V.  Rogers,  13  Id.  283;  Pritchard'a  Ad- 
miralty Digest,  art.  12,  p.  156;  1  Bell's  Com. 
583. 

5.  That  the  appellees  havine  made  out  a 
prima  facie  case  of  want  of  skill  and  care  on 
the  part  of  the  crew  of  the  Washington,  the 
burden  of  proof  is  on  the  appellants  to  show 
that  due  care  and  skill  was  used.  Authoritiea 
previously  cited;  The  George,  9  Jurist,  282, 
4;  Notes  and  Cases,  161;  Pritchard's  Admi- 
ralty Digest,  art.  114,  116,  and  117,  p.  127,  tit. 
Damage. 

6.  That  appellees  are  entitled  in  law  to  re- 
cover compensation  for  freight  and  cargo,  as 
well  as  for  the  ship  of  appellants.  See  3 
Kent's  Com.  6  ed.  232,  sec.  8;  Story  on  Bail- 
ments, ch.  6,  sees.  599,  602,  608,  and  case  of 
Dundee,  note  to  sec.  609;  1  Bell's  Com.  580. 

12.  The  Washington  was  in  fault,  because 
her  officers  and  crew  did  not  maintain  that 
constant  care  and  vigilance  which  her  position 
required. 

A.  The  Washington,  having  her  larboard 
tacks  on  board,  was  bound  to  give  way. 

B.  No  officer,  and  only  two  men  on  deek, 
attending  to  the  navigation  of  the  ship— one, 
McCoy,  was  at  the  wheel,  the  other,  Simmons, 
a  boy,  was  on  the  lookout. 

C.  A  large  ship,  with  noisy  passengers,  near- 
ing  the  land,  under  full  sail^  In  a  hazy  night, 
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should  have  had  at  least  two  men  on  the  look- 
out. 

D.  No  sufficient  lookout  before  the  call  to 
the  pumps. 

E.  The  Washington  might  have  avoided  the 
collision. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Massachu- 
setts, in  admiralty. 

536*]  *The  libel  charges,  that  the  ship 
Mary  Frances,  laden  with  ice,  was  on  a  voyage 
from  Boston  to  New  Orleans,  and  that  on  the 
11th  December,  1847,  at  about  half  past  three 
o'clock  in  the  morning,  while  on  her  starboard 
tack,  in  the  prosecution  of  the  voyage,  she 
was  struck  by  the  ship  Washington,  nearly 
midships  on  her  larboard  side,  breakins^  in  her 
bulwarks  and  stanchions,  and  starting  her 
planks  and  timbers,  so  that  in  a  few  hours 
she  filled  with  water,  and  the  master  and 
hands  were  obliged  to  abandon  her,  and  she 
went  to  the  bottom. 

The  respondents,  in  their  answer,  state,  that 
the  ship  Washington,  at  the  time  mentioned  in 
the  libel,  was  upon  the  high  seas  between 
George's  Shoals  and  the  south  shore  of  Nan- 
tucket Island,  at  a  distance  of  about  sixty 
miles  from  land;  that  the  wind  was  blowing  a 
moderate  breeze  from  the  south-southwest,  and 
the  Washington,  with  all  her  reefs  out,  with 
courses  free,  and  main  topgallant  sails,  jib  and 
flying  jib,  and  fore  and  main  topmast  stay 
sails  set,  was  sailing  full  and  by,  upon  her 
larboard  tack,  and  steering  due  west  by  the 
compass,  and  as  near  the  wind  as  possible; 
that  she  had  a  competent  watch  on  deck, 
keeping  a  good  lookout,  the  weather  being 
dark  and  hazy  towards  the  horizon,  especially 
to  the  leeward  of  the  ship,  but  the  stars 
visible  above.  That  while  she  was  thus  pur- 
suing her  course,  at  about  half  past  three 
o'clock  in  the  morning,  the  Mary  Frances  was 
seen  about  four  points  on  the  lee  bow  of  the 
Washington,  and  was  then  in  the  act  of  running 
up,  and  did  immediately  run  up  into  the  wind 
athwart  the  hawse  of  the  Washington;  and 
that  instantly,  on  the  discovery  of  the  Mary 
Frances,  and  of  the  course  she  was  pursuing,  the 
helm  of  the  Washington  was  put  hard  up,  and 
every  endeavor  made  by  the  hands  on  deck  to 
put  her  before  the  wind,  and  to  avoid  a  collision. 

The  facts,  as  proved  on  the  part  of  the  libel- 
ants,  are   substantially   as   follows: 

That  about  half  past  three  o'clock,  on  the 
morning  of  the  11th  December,  1847,  the  hands 
on  board  the  Mary  Frances,  while  she  was 
standing  to  the  eastward,  on  her  starboard 
tack,  the  wind  from  the  south-southwest,  close 
hauled,  descried  the  Washington  something 
leas  than  s  quarter  of  a  mile  distant,  about  a 
point  and  a  half  forward  of  the  Mary  Frances' 
larboard  beam,  some  of  the  hands  say,  on  the 
larboard  bow  two  or  three  points.  The  Wash- 
ington was  standing  to  the  westward  when  first 
seen,  and  orders  were  immediately  given  to 
pat  the  helm  hard  down,  and,  at  the  same  time, 
the  hands  cried  out  to  those  on  board  the 
Washington,  to  keep  off.  The  collision  took 
place,  as  estimated,  from  flve  to  seven  minutes 
after  the  Washington  was  first  discovered. 
14Ii.  ed. 


The  Mary  Frances  was  struck  midships,  on  thf» 
larboard  *side,  her  bulwarks  stove  m,  [*636 
and  her  planks  below  the  white  streak  on  the 
opposite  side  were  broken,  and  all  her  fore- 
rigging  carried  away.  The  ship  was  abandoned 
with  thirteen  feet  of  water  in  her  hold,  being 
a  wreck,  and  wholly  unmanageable.  The 
Washington  was  not  at  first  seen  plainly, 
as  the  weather  was  hazy.  The  second  mate 
of  the  Mary  Frances,  who  had  charge  of  the 
watch,  and  one  of  the  first  to  descry  the  Wash- 
ington, says  the  weather  was  hazy  and  thick, 
the  sky  was  overcast,  no  moon  or  stars  visi- 
ble. The  Mary  Frances  was  about  320  tons 
burden;  the  Washington  about  500  tons. 

The  evidence,  on  behalf  of  the  respondents, 
is  substantially  as  follows: 

The  Washington  was  bound  from  Liverpool 
to  Virginia  by  the  way  of  New  York,  and  had 
on  board  a  cargo  of  salt,  and  some  170  steerage 
passengers.  She  was  on  her  larboard  tack, 
closehauled,  the  wind  about  south-southwest. 
The  man  at  the  wheel  states,  that  an  order 
was  ffiven  froin  the  deck,  "put  the  helm  hard 
up,  there  is  a  ship  into  us;"  that  the  order 
was  obeyed  instantly,  but  the  collision  imme- 
diately followed.  Simmons,  one  of  the  hands, 
states,  that  he  was  on  the  weather  side  of 
the  Washington's  windlass  on  the  lookout; 
that  the  weather  was  dark,  cloudy  and  hazy; 
that  he  descried  the  Mary  Frances  about  a 
minute  and  a  half  or  two  minutes  before  the 
collision;  that  she  was  on  the  lee  bow  of  the 
Washington,  between  three  and  four  points; 
that  at  first  he  could  not  determine  her 
course  on  account  of  the  thick  weather.  When 
he  first  saw  her  he  sang  out  to  the  man  at 
the  wheel  to  put  helm  hard  up.  The  witness 
heafd  a  noise  or  hail  about  half  a  minute  be- 
fore he  descried  the  Mary  Frances,  but  could 
not  determine  whence  it  came;  supposed  it 
might  be  from  some  of  the  passengers,  as 
they  were  in  the  habit  of  making  a  noise. 

This  witness  is  substantially  corroborated  by 
several  others  on  board  the  Washington.  Part 
of  the  watch  were  at  the  pumps  at  the  time 
the  collision  took  place. 

The  testimony  on  both  sides  agree,  that 
each  vessel  was  going  at  the  rate  of  five  and 
a  half  knots  the  hour. 

The  court  below  decreed  in  favor  of  the  libel- 
ants. 

Upon  a  careful  perusal  of  the  evidence  in  be- 
half of  the  libelants  and  the  respondents,  it 
is  apparent  that  there  is  much  less  discrepancy 
and  contradiction  among  the  witnesses  called 
by  the  respective  parties,  as  to  the  material 
facts,  than  is  usually  foimd  in  these  collision 
cases. 

All  agree  as  to  the  state  of  the  weather — 
thick,  hazy  and  dark;  as  to  the  direction  of  the 
wind — from  the  south -south  west;  the  course 
of  the  vessels — the  Mary  Frances  on  the  star- 
board tack,  standing  southeast,  and  the  Wash- 
ington on  the  *larboard,  standing  near-  [*537 
ly  due  west;  the  rate  of  speed — five  and  a  half 
Imots  the  hour.  And  even  as  it  respects  the 
distance  the  vessels  were  from  each  other  when 
first  descried,  there  is  very  little,  if  any  differ- 
ence. 

According  to  the  witnesses  on  board  *  the 
Mary  Frances,  the  Washington  was  less  than  a 
quarter  of  a  mile  distant,  when  she  was  first 
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seen.  The  distance  of  the  former  vessel,  when 
first  seen  by  the  hands  on  board  the  Washing- 
ton, is  not  stated  directly;  but  Simmons,  the 
lookout,  testifies,  she  was  seen  from  one  and 
a  half  to  two  minutes  before  the  collision, 
which,  regarding  the  combined  speed  of  the 
two  vessels,  must  have  been  at  about  the  same 
distance.  The  probability  is,  that  the  two  ves- 
sels were  much  nearer  each  other  than  a  quar- 
ter of  a  mile,  when  first  seen.  The  chief  mate 
of  the  Mary  Frances,  who  was  asleep  in  his 
berth  at  the  time,  but  immediately  afterwards 
on  deck,  fixes  the  distance  the  vessel  could  be 
seen  in  that  state  of  the  weather,  at  about  two 
hundred  yards;  and  this  corresponds  with  the 
opinion  expressed  by  the  master  of  the  Wash- 
ington, where  he  says  the  Mary  Frances  might 
have  been  seen  at  a  distance  of  about  four 
times  her  length.  The  answer  of  the  experts 
is  that  the  distance  a  vessel  could  be  seen  in 
such  weather  would  be  uncertain.  The  course 
the  two  vessels  were  steering  was  calculated  to 
increase  the  difficulty,  and  embarrass  the  look- 
.  out  in  descrying  the  vessel  ahead,  for,  as  they 
were  approaching  each  other  by  the  wind,  they 
presented  to  the  eye  the  edges  of  the  sails,  and 
not  the  breadth  of  them,  as  in  other  positions. 

There  is  some  apparent  discrepancy  between 
the  witnesses  of  the  two  vessels  in  respect  to 
their  relative  position  at  the  time  they  were 
first  seen.  The  hands  on  board  the  Mary 
Frances  state,  when  they  first  descried  the 
Washington,  she  was  two  or  three  points  on 
their  larboard  bow,  one  of  them  states,  she  was 
a  point  and  a  half  forward  of  their  larboard 
beam. 

The  hands  on  board  the  Washington  state 
that  the  Mary  Frances  was  on  their  lee  bow 
when  first  seen,  which  would  place  the  Wash- 
ington to  the  windward.  This  may  be  recon- 
ciled probably  by  what  is  stated  by  the  experts, 
who  agree,  that  two  vessels,  approaching  each 
other  as  these  were,  the  hands  on  each  would 
necessarily  see  the  approaching  vessel  over  the 
lee  bow,  and  which  may  have  led  those  on 
board  the  Washington  to  suppose  this  vessel 
was  on  the  weather  side. 

The  maneuver  of  each,  on  discovering  the 
other,  it  is  agreed,  was  proper,  and,  indeed,  the 
only  one  that  could  have  afforded  any  chance 
of  preventing  the  collision.  The  Mary  Frances 
was  thrown  into  the  wind  by  putting  her  helm 
588*]  hard  down,  and  'the  Washington  bore 
away  before  the  wind  by  putting  her  helm 
hard  up.  The  orders  were  not  only  proper 
and  skillful,  but  were  promptly  given  and  in- 
stantly executed;  and  unless  fault  can  be  im- 
nuted  to  the  latter  vessel  in  not  descrying  the 
Mary  Frances  sooner,  so  as  to  have  afforded 
time  for  these  maneuvers  to  have  avoided  the 
disaster,  we  do  not  see  how  she  can  be  properly 
chargeable  with  the  consequences;  and  as  to 
that,  the  difficulty,  if  not  impossibility  of  dis- 
covering a  vessel  ahead  at  a  greater  distance 
than  the  Mary  Frances  was  seen  by  the  hands 
on  the  Washington,  the  relative  position  of 
the  two  vessels  while  approaching  each  other  by 
the  wind,  presenting  only  the  edges  of  the 
sails  instead  of  their  breadth,  and  in  thick 
and  hazy  weather,  such  as  existed  in  this  case, 
in  connection  with  the  combined  speed  of  the 
vessels  at  the  time,  seem  to  furnish  evidence 
suflicient  to  repel  any  such  imputation.  The 
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two  vessels  must  have  come  together  probably 
in  less  than  two  minutes  after  they  were  first 
seen.  The  lookout  appears  to  have  been  com- 
petent and  sufficient,  and  such  is,  as  we  un- 
derstand it,  the  opinion  of  the  experts  exam- 
ined and  who  were  selected  by  both  the  parties. 

Indeed,  the  fact  that  the  Mary  Frances  must 
have  been  seen  about  the  same  time  by  the 
hands  of  the  Washington  that  she  was  seen  by 
those  on  board  of  the  Mary  Frances,  and  which 
we  think  is  fairly  borne  out  by  the  evidence,  of 
itself,  should  be  regarded  as  conclusive  against 
the  charge  of  fault  in  this  respect. 

We  are  of  opinion,  therefore,  that  the  col- 
lision was  the  result  of  an  inevitable  accident, 
arising  out  of  one  of  the  perils  of  navigation, 
and,  in  judgment  of  law,  is  not  attributable 
to  the  fault  of  either  party.  And  in  such  cases 
the  settled  rule  in  admiralty  in  England  is, 
that  each  vessel  must  bear  its  own  loss,  which 
nfle  has  been  heretofore  recognized  by  this 
court,  but  has  not  been  before  directly  applied. 
2  Dodson's  Adm.  83;  Woodrop  Sims,  1  How. 
28;  Id.  89;  3  Kent's  Com.  231;  Abbot  on 
Shipping,  pt.  3,  ch.  1,  and  pt.  4,  ch.  10,  sec.  10; 
2  Brown's  Civ.  &  Adm.  Law,  204-207;  5  How. 
503,  and  cases. 

The  rule  is  not  uniform  upon  the  continent, 
as  several  of  the  maritime  states  in  such  cases 
apportion  the  loss  upon  the  two  vessels.  Ab- 
bot, 224,  230;  2  Brown's  Civ.  &  Ad.  Law,  204- 
206;   3  Kent's  Com.  230,  231,  232. 

But  we  think  it  more  just  and  equitable,  and 
more  consistent  with*  soimd  principles,  that 
where  the  loss  happens  from  a  collision  which 
is  the  result  of  inevitable  accident,  without  the 
negligence  or  fault  of  either  party,  each  should 
bear  nis  own. 

There  seems  no  good  reason  for  charging  one 
of  the  vessels  with  a  share  of  a  loss  resSting 
from  a  common  calamity  beyond  *that  [*5S9 
happening  to  herself,  when  she  is  without  fault, 
and  therefore  in  no  just  sense  responsible  for  it. 

Our  opinion  is,  that  the  decree  of  the  court 
below  must  be  reversed,  with  costs,  and  the 
proceedings  remitted,  with  directions  to  enter 
a  decree  msmissing  the  libel  with  costs. 

OROEB. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District 
of  Massachusetts,  and  was  argued  by  counsel; 
on  consideration  whereof,  it  is  now  here  or- 
dered, adjudged  and  decreed  by  this  court, 
that  the  decree  of  the  said  Circuit  Court  in 
this  cause  be,  and  the  same  is  hereby  reversed, 
with  costs;  and  that  this  cause  be,  and  the 
same  is  hereby  remanded  to  the  said  Ciremit 
Court,  with  directions  to  dismiss  the 
costs. 


ELISHA  BLOOMER,  Appellant, 


V. 

JOHN  W.  McQUEWAN,  Allen  R.  MeQnewn, 
and  Samuel  Douglas,  Partners,  under  the 
name  of  McQuewans  &  Douglas.* 

One  lawfully  using  and  ownine  patented  ma- 
chine at  time  of  extension  of  letters  patent 
may  continue  its  use  thereafter. 

1. — Mr.  Justice  Curtis,  having  been  of  coonsel, 
did  not  sit  on  the  trial  of  this  cause,  and  Mr. 
Justice  Waynb  was  ahsent. 

Howard  14* 
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The  patent  for  Woodworth*8  pinning  machine  was 
extended  from  1842  to  1843,  by  the  Board  of  Com- 
missioners. 

Under  that  extension,  this  court  decided,  in  Wil- 
son V.  Rousseau.  4  How.  688,  that  an  assignee  had 
a  right  to  continue  the  use  of  the  machine  which 
he  then  hnd. 

In  1845,  Congress,  by  a  special  act,  extended  the 
time  still  further  from  1849  to  1856. 

Under  that  extension,  an  assignee  has  still  the 
same  right. 

By  the  cases  of  Evans  ▼.  Eaton,  3  Wheaton,  454. 
and  Wilson  v.  Rousseau,  4  How.  646,  these  two 
propositions  are  settled,  viz. : 

1.  That  a  special  Act  of  Congress,  In  favor  of  a 
patentee,  extending  the  time  beyond  that  orlglnal- 
b  limited,  must  be  considered  as  ingrafted  on  the 
sreneral  law. 

2.  That,  under  the  general  law  In  force  when 
this  special  Act  of  Congress  was  passed,  a  party 
who  had  purchased  the  right  to  use  a  planing  ma- 
chine during  the  period  to  which  the  patent  was 
first  limited,  was  entitled  to  continue  to  use  it  dur- 
ing the  extension  authorized  by  that  law,  unless 
there  is  something  In  the  law  Itself  to  forbid  It. 

But  there  Is  nothing  in  the  Act  of  Congress, 
passed  in  1845,  forbidding  such  use;  and,  there- 
fore, the  assignee  has  the  right. 

THIS  was  an  appeal  from  the  Circuit  Court  of 
the  United  States  for  the  Western  District 
of  Pennsylvania,  sitting  as  a  court  of  equity. 

It  was  a  bill  filed  by  Bloomer,  who  claimed 
under  Wilson,  the  assignee  of  Woodworth's 
540*]  planing  machine.  The  whole  of  •Wil- 
son's title  is  set  forth  in  the  report  of  the  case 
of  Wilson  V.  Rousseau,  4  How.  646,  as  is  also 
the  Act  of  Congress  passed  on  the  26th  Feb- 
ruary, 1845,  4  How.  662,  extending  the  patent 
for  seven  years  from  the  27th  of  December, 
1849. 

McQuewan  claimed,  through  two  mesne  as- 
signments from  Woodworth  and  Strong,  by 
virtue  of  a  license  granted  on  the  8th  of  No- 
vember, 1833. 

The  bill  and  answer  covered  a  great  deal  of 
ground,  which  need  not  be  noticed  in  this  re- 
port. 

Amongst  other  averments  was  this,  that  the 
license  conveyed  no  right  to  use  the  machine 
during  the  extension  for  seven  years  from 
1849,  under  the  Act  of  Congress  passed  in 
1845;  and  the  decision  of  the  court  being  in 
favor  of  the  defendants  below  upon  this  point, 
it  is  unnecessary  to  state  all  the  points  and  ar- 
guments upon  other  matters. 

The  court  below  were  divided  in  opinion, 
and  the  bill  was  of  course  dismissed.  Bloom- 
er appealed  to  this  court. 

It  was  argued  by  Messrs.  Keller  and  St. 
George  T.  Campbell,  for  the  appellant,  and 
3ir.  Dunlop  for  the  appellees. 

The  fourth  point  made  by  the  counsel  for 
the  appellant  was  as  follows: 

IV.  Whether  the  licensee  of  a  right  to  use 
the  patented  machine  for  the  original  term  of 
the  patent,  *is  entitled  to  continue  the  use  of 
the  same  during  the  extension  by  Congress. 

The  facts  in  this  regard  appearing  by  the 
record,  are, 

1.  That  Collins  and  Smith,  who  were  as- 
signees for  the.  first  term  of  the  district  in  ques- 


tion, granted  to  Bamet  the  ri^ht  for  the  City 
of  Pittsburg  and  Alleghany  County,  "to  con- 
struct and  use  during  the  residue  of  the  said 
terms  of  fourteen  years,"  the  patented  machine, 
and  by  the  same  assigment  covenanted  "not 
themselves  to  construct  and  use,"  nor  to  give 
license  to  any  other  person  than  Bamet  "dur- 
ing the  terms  aforesaid,"  and  Barnet  covenant- 
ed not  to  construct  more  than  fifty  machines 
"during  the  terms  aforesaid." 

(The  word  **terms"  is  used  in  the  plural,  as 
it  will  be  perceived  by  the  assignment  that  the 
grantors  were  the  owners  also  of  the  Emmons 
patent,  and  that  the  limitation  of  his  right  ap- 
plied to  the  duration  of  both.) 

2.  Barnet  assigns  all  his  "right,  title,  inter- 
est and  claim  of  the  within  patent  for  Wood- 
worth's  planing  machine  to  G.  Warner,  and 
John  W.  McQuewan,  their  heirs  and  assigns," 
except  seven  rights  previously  given. 

3.  It  seems  to  have  been  granted,  below, 
that  Warner  had  assigned  his  license  to  Mc- 
Quewan, and  McQuewan  to  the  two  *co-  [541 
defendants,  and  that  the  machine  was  made 
during  the  first  term  of  the  patent;  hence 
arises  the  question,  have  the  appellees  the 
right  to  continue  its  use  during  the  congres- 
sional extension? 

For  the  appellants  it  is  submitted: 

1.  That  this  question,  and  the  principles 
upon  which  it  must  be  decided,  have  been  al- 
ready passed  upon  by  this  court. 

In  Wilson  v.  Rousseau,  4  How.  the  question 
was  of  the  right  of  the  licensee  to  continue  the 
use  of  the  machine  during  the  extension  by  the 
Commissioner.  The  court  were  divided  in 
opinion.  In  that  delivered  as  their  judgment, 
the  right  of  the  licensee  to  the  continued  use 
was  put  exclusively  upon  the  terms  of  the  18th 
section,  which  were:  "The  benefit  of  such  re- 
newal shall  extend  to  assignees  and  grantees  of 
the  right  to  use  the  thing  patented,  to  the  ex- 
tent of  their  respective  interests  therein." 
Without  that  provision  it  is  conceded  by  the 
learned  judge,  m  delivering  the  opinion  of  the 
court,  "that  all  the  rights  of  assignees  or 
grantees,  whether  in  a  share  of  the  patent  or  to 
a  specified  portion  of  the  territory  held  imder 
it,  terminate  at  the  end  of  the  fourteen  years, 
and  become  re-invested  in  the  patentee  by  the 
new  grant." 

"From  that  date  he  is  again  possessed  of 
'the  full  and  exclusive  right  and  liberty  of 
making,  using,  and  vending  to  others  the  in- 
vention' whatever  it  may  be,  not  only  portions 
of  the  monopoly  held  by  assignees  and  grantees, 
as  subjects  of  trade  and  commerce,  but  the 
patented  articles  or  machines  throughout  the 
country,  purchased  for  practical  use  in  the 
business  afi'airs  of  life,  are  embraced  within 
the  operation  of  the  extension.  This  latter 
class  of  assignees  and  grantees  are  reached  by 
the  new  grant  of  the  exclusive  right  to  use  the 
things  patented.  Purchasers  of  the  machines, 
and  who  were  in  the  use  of  thenf  at  the  time, 


NOTK. — It  would  seem  that  this  case  Is  not  an  au- 
thority for  holding  that  the  right  of  assignees  of 
an  original  patent  Is  limited,  under  a  renewal  there- 
of, to  the  use  of  the  particular  machines  In  being  at 
the  time  the  extended  term  commenced.  Day  v. 
Union  Rnbber  Co.  3  Blatchf.  488.  Compare  Bloomer 
T.  Mlllinger,  1  Wall.  351. 

Distinction  between  the  right  to  make  and  vend 
14  li.  ed. 


a  patented  machine  and  the  grant  of  the  right  to 
use  It.  Aiken  v.  Manchester  Print  Works,  2  Cliff. 
435.  Compare  Wood  v.  Mich.  South.  R.  II.  Co.  8 
Fish.  Pat.  Cas.  464. 

Patents ;  assignment  before  issuing  and  reissuing 
when  assignment  transfers ;  extended  term.  See 
note   to  Gayler  v.  Wilder,   13  L.  ed.  U.   S.  504: 
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are  disabled  from  further  use  immediately,  as 
that  right  became  vested  exclusively  in  the 
patentee.  Making  and  vending  the  invention 
are  prohibited  by  the  corresponding  terms  of 
his  grant." 

And  the  learned  judge,  in  expressing  the 
opinion  of  the  court,  further  declared  that  the 
provision  in  the  18th  section,  above  referred  to, 
was  'intended  to  restore  or  save  to  them" 
(those  in  use  of  the  thing  patented  at  the  time 
of  the  renewal),  "that  right  which,  without  the 
clause,  would  have  been  vested  again  exclusive- 
ly  in  the  patentee." 

And  the  learned  judges  who  dissented  from 
the  opinion  of  the  court  did  so  upon  the  ground 
that  even  this  clause  of  the  18th  section  did  not 
confer  upon  the  licensees  the  right  claimed  in 
their  behalf. 

Thus  it  is  clear  that  the  extension  of  a 
542*]  patent  by  lawful  •authority  revests  in 
the  patentee  every  right  originally  possessed  by 
him,  and  that  unless  the  law,  by  virtue  of  which 
it  is  extended,  contains  a  provision  in  favor  of 
licensees  or  assignees,  their  right  to  use  ends 
with  the  term  of  their  license.  (This,  of  course, 
does  not  apply  to  cases  where  the  patentee  has 
covenanted  to  grant  any  subsequently  acquired 
extensions — none  such  is  pretended  in  this 
case.) 

Applying,  then,  these  principles  to  the  Act 
extending  this  patent  (February  26,  1845),  it 
will  be  seen  that  it  contains  no  such  provision 
as  is  to  be  found  in  the  18th  section  of  the  Act 
of  1836;  and  that,  therefore,  in  accordance 
with  the  opinion  of  all  the  judges,  the  entire 
right  was  re- invested  in  the  patentee. 

The  general  power  to  renew  and  extend  a 
patent  is  conferred  by  the  18th  section  of  the 
Act  of  1836,  which,  after  providing  for  the 
proof  of  the  prerequisites,  declares  that  "it 
shall  be  the  duty  of  the  Commissioner  to  re- 
new and  extend  the  patent,  by  making  a  certiA- 
cate  thereon  of  such  extension  for  the  term  of 
seven  years  from  and  after  the  expiration  of 
the  first  term." 

The  Act  in  question  provides  that  the  patent 
''be,  and  the  same  is  hereby  extended  for  the 
term  of  seven  years  from  and  after  the  27th  of 
December,  1849,  and  the  Commissioner  of 
Patents  is  hereby  directed  to  make  a  certificate  | 
of  such  extension  in  the  name  of  the  adminiis- 
trator  of  William  Woodworth,  and  append  an 
authenticated  copy  thereof  to  the  original 
letters  patent,"  &c.;  the  words  being  substan- 
tially the  same  as  these,  judicially  construed, 
and  the  intention  being  still  further  marked,  as 
well  by  the  omission  of  any  provision  for  the 
licensees,  as  by  the  express  insertion  of  the 
name  of  the  party  in  whose  favor  the  exten- 
sion was  made,  and  to  whose  benefit  it  was  in- 
tended to  inure. 

The  principles  upon  which  the  judgment 
in  Wilson  v.  Rousseau  is  founded,  are,  it  is 
submitted,  if  possible,  more  conclusively  ap- 
plicable to  the  case  of  such  an  extension  by 
Congress  than  to  one  made  by  the  Commis- 
sioner. 

Such,  too,  has  been  the  application  made  of 
them  by  many  of  the  learned  judges  in  their 
circuits.  By  Mr.  Justice  Nelson,  July  22,  1850, 
in  Gibson  v.  GifTord.  in  a  writen  opinion  de- 
livered by  Ivm;  by  the  late  Mr.  Justice  Wood- 
bury, uiiy.  18.^0.  »a  M^son  v.  Tallman,  also 
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in  a  written  opinion;  and  by  Mr.  Justice  Me- 
Lean,  October  22,  1850,  in  Bloomer  v.  Stately. 

The  opinion  of  Mr.  Justice  Woodbury  refers 
to  similar  decisions  made  by  the  late  Justice 
McKinley,  by  Judge  Ware,  and  Judge  Sprague. 

It  may  be  proper,  with  reference  to  the  argu- 
ment founded  upon  the  supposed  intention  of 
Congress  (not  declared  in  the  words  of  the  Act 
as  already  shown),  to  permit  a  continued  use 
•during  the  congressional  extension  of  [*54S 
machines  licensed  under  the  original  term,  to 
annex  a  list  of  the  patents,  extended  by  special 
Acts,  and  thus  to  refer  to  the  provisions  in 
each,  expressly  declaring,  where  such  was  in- 
tended, the  existence  of  such  right,  and  provid- 
ing for  its  mode  of  exercise  or  enjoyment. 

The  absence  of  such  provision  In  the  Act  of 
1845  must,  it  is  submitted,  conclusively  nega- 
tive any  idea  of  such  intention,  even  if  the 
judicially  decided  effect  of  such  an  Act  did  net 
render  a  reference  to  such  a  source  for  inter- 
pretation unnecessary. 

I.  January  21,  1808,  to  Oliver  Evans,  6  Stat, 
at  Large,  70.  (With  special  provsion  for  par- 
ties then  using  invention.)  Under  this  Act  the 
cases  of  Evans  v.  Jordan,  0  Cranch,  190,  anil 
Evans  v.  Eaton,  3  Wheat.  454,  were  decided. 

II.  March  3^  1809,  to  Amos  and  William 
Whittemore,  6  Stat,  at  Large,  80  (without 
provision  for  licensees). 

in.  February  7,  1816,  Oliver  Evans  (steam 
engine)  6  Stat,  at  Large,  147  (with  proviso  that 
no  greater  sum  should  be  charged  for  construct- 
ing and  using,  than  was  during  prior  term,  and 
subject  to  existing  patent  laws). 

IV.  March  3,  1821,  Samuel  Parker,  6  Stat, 
at  Large,  262  (subject  to  provision  of  then  ex- 
isting patent  laws). 

V.  March  2,  1831,  John  Adamson,  6  Stat,  at 
Large,  458  (without  proviso  or  reference  to 
existing  laws). 

VI.  March  3,  1831,  Samuel  Browning,  6 
Stat,  at  Larg^e  467  (without  proviso  and  refer- 
ence to  existmg  laws). 

VII.  May  19,  1832,  Jethro  Wood,  6  Stat,  at 
Large,  486  (proviso 'in  favor  of  licenses  that 
the  price  shall  not  be  advanced). 

VEIL  June  30,  1834,  Thomas  Blanchard, 
Stat,  at  Large,  589  (with  special  proviso  ia 
favor  of  licensees).  [It  may  not  be  improper 
to  refer  to  the  opinion  of  B.  F.  Butler,  Attor- 
ney-General, May  25,  1837,  that  under  this  Act 
the  United  States  had  no  right  to  use,  except 
on  the  conditions  of  the  original  grant.] 

IX.  March  3,  1835,  Robert  Eastman,  6  Stat, 
at  Large,  613  (without  proviso  or  reference  to 
existing  laws). 

X.  July  2,  1836,  James  Barron,  6  Stat,  at 
Large,  678  (extending  two  patents  without 
proviso  in  reference  to  existing  laws,  and  the 
other  with  provisos  in  reference  to  licensees). 

XI.  February  6,  1839,  Thomas  Blanchard, 
6  Stat,  at  Large,  748  (with  proviso  in  favor  of 
licensees) 

XIL  March  3,  1845,  William  Gale,  6  SUt 
at  Large,  895  (  authorizing  renewal  of  patent 
under  eighteenth  section  of  Act  of  1836,  al- 
though it  had  expired,  and  subject  to  the  re- 
strictions of  that  Act). 

XIII.  March  3,  1843,  Samuel  K.  Jennings,  • 
Stat,  at  Large,  899  (directing  Commissioner  to 
renew  patent,  subject  to  provisions  of  existing 
laws). 
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544»1  ♦XIV.  February  26,  1845,  William 
Woodworth.  6  Stat,  at  Large,  936  (extending 
patent.  Commissioner  to  certify  to  the  exten- 
sion in  the  name  of  the  administrator — no  pro- 
viso in  favor  of  licensees,  or  reference  to  exist- 
ing laws). 

XV.  February  15,  1847,  Thomas  Blanchard, 
9  Stat,  at  Large,  683  (with  proviso  in  favor  of 
licensees,  on  terms  to  be  agreed  or  adjusted  by 
the  Circuit  Court,  &c). 

The  point  that,  by  an  accidental  error  in  the 
bill,  the  word,  "fourteen"  was  inserted,  instead 
of  "twenty-eight,"  is  not  deemed  a  proper  sub- 
ject of  objection  in  this  court.  No  such  ground 
appears  to  have  been  taken  below;  the  patent 
itself  forms  part  of  the  record,  and  an  amend- 
ment would  have  been,  it  is  submitted,  instant- 
ly allowed  by  the  court  below,  had  the  objection 
been  there  made.  That  the  patent  on  its  face 
was  for  twenty-eight  years,  forms  one  of  the 
objections  of  the  appellees  to  its  validity,  and 
the  error  complained  of  is  set  right  by  an- 
swer of  the  defendants  themselves. 

It  is  not  deemed  necessary  by  the  appellants 
to  present  any  authorities  to  meet  the  point 
argued  by  the  appellees,  that  an  Act  of  Con- 
gress, extending  a  patent  for  seven  years,  is  un- 
constitutional and  void. 

It  is  therefore  submitted  that  the  decree 
should  be  reversed,  and  that  the  appellant  is 
entitled  to  a  perpetual  injunction  and  an  ac- 
count. 

The  counsel  for  the  appellees  made  several 
points,  amongst  which  was  the  following: 

1.  That  defendants  are  protected  as  as- 
signees. 

The  bill  (pages  14  to  20)  asserts,  and  the  an- 
swer admits,  that  the  respondents  claim  to  use 
the  machine  they  are  alleged  to  have  infringed, 
as  assignees,  from  1833,  the  year  of  their  pur- 
chase, under  assignments  from  the  original  pat- 
entee. Being  then  assignees  under  the  original 
patent,  can  they  claim  to  continue  unmolested 
m  the  use  of  the  machine  they  purchased  and 
paid  for,  and  have  erected  and  used  for  seven- 
teen years? 

Was  it  the  design  of  the  Act  of  1845  to  bring 
disasters  upon  the  respondents,  to  deprive  them 
of  the  rights  they  had  acquired  in  good  faith,  to 
depreciate  their  property,  to  render  useless 
their  establishments,  in  which  they  had  in- 
vested large  sums  of  money,  to  destroy  their 
business,  and  disable  them  from  the  perform- 
ance of  their  contracts  ?  Such  flagrant  outrages 
are  not  to  be  imputed  to  a  statute,  unless  the 
terms  of  it  imperatively  demand  it. 

The  language  of  the  Act  calls  for  no  such 
harsh,  unreasonable  and  impolitic  construc- 
tion. It  is  a  simple  extension  of  the  patent  of 
1828,  and  nothing  more.  (]k>uld  any  design  in 
545*]  Congress  'to  spread  such  disasters,  be 
predicated  of  the  simple  meaning  of  this  stat- 
ute? 

Chief  Justice  Gibson,  of  Pennsylvania,  has 
laid  down  a  rule  which  must  commend  itself 
to  the  judgment  of  everyone — that  in  the  con- 
struction of  statutes,  the  judges,  when  one  of 
those  cases  of  hardship  occurs,  which  continu- 
ally arise,  should  do  what  their  consciences  ir- 
resistibly persuade  them  the  Legislature  would 
have  done,  if  the  occurrence  had  been  foreseen. 
Pennock  v.  Hart,  8  S.  &  R.  369. 

And  can  anyone  doubt  that  if  the  idea  of  the 
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propriety  of  protecting  the  purchasers  of  rights, 
and  the  uses  of  the  thing  patented,  had  been 
suggested,  but  they  would  immediately  have 
inserted  such  a  clause? 

This  Act  of  1845  is  a  private  Act,  made  for 
the  special  benefit  of  a  particular  individual, 
and  should  not  have  such  construction  as  will 
be  detrimental  to  others.  Chief  Justice  Par- 
sons, in  the  case  of  Coolidge  v.  Williams,  has 
laid  down  the  rule  to  be  that  private  statutes, 
made  for  the  accommodation  of  particular  citi- 
zens or  corporations,  ought  not  to  be  construed 
to  affect  the  rights  or  privileges  of  others,  un- 
less such  construction  results  from  express 
words,  or  from  necessary  implication.  4  Mass. 
145. 

There  are  no  express  words  in  this  Statute, 
which  demands  the  construction  contended  for 
by  the  plaintiff. 

We  may  appeal,  too,  to  the  language  of  Mr. 
Justice  Washington,  in  the  case  of  Evans  v. 
Jordan  that  arguments  founded  upon  hardship, 
would  be  entitled  to  great  weight,  if  the  lan- 
guage of  the  Act  was  not  so  peremptory  as  to 
forbid  a  construction  at  variance  with  the  clear 
meaning  of  the  Legislature.    9  Cranch,  199. 

There  are  no  words  in  this  Act  to  justify  such 
savage  construction  as  urged  by  the  plaintiff. 
It  declares  a  simple  extension  of  the  patent, 
and  manifestly  intends  an  extension  similar  to 
that  which  may  be  conferred  by  the  Patent 
Office,  under  which  the  rights  of  persons,  using 
the  invented  machine  under  license,  are  pro- 
tected in  the  enjoyment  of  it. 

The  same  learned  Chief  Justice  of  Massachu- 
setts, has  also  declared  in  the  case  of  Wales  v. 
Stetson,  that  in  the  consideration  of  the  pro- 
visions of  any  statute,  they  ought  to  receive 
such  a  reasonable  construction  if  the  words  and 
subject  matter  will  admit  of  it,  as  that  the  ex- 
isting rights  of  the  public  or  individuals  be  not 
injured.    2  Mass.  146. 

If  the  Legislature  meant  a  simple  extension 
of  the  patent  for  seven  years,  is  it  not  a  reason- 
able construction  to  suppose  that  it  meant  an 
extension,  as  ordinarily  understood;  as  an  ex- 
tension of  the  nature  of  the  extensions  of  the 
Patent  Office,  and  *with  the  restrictions  [*546 
and  privileges  of  such  extensions?  Is  it  not 
reasonable  to  conclude  that  they  had  in  their 
mind  the  general  Act  of  1836,  and  the  clause 
which  gave  to  purchasers  and  users  of  the 
thing  patented,  the  right  to  continue  that  use  ? 
Is  it  not  a  reasonable  construction  that  they 
meant  that  this  special  Act  should  be  con- 
strued in  reference  to  the  general  law  of  the 
land?  The  language  of  the  Act  is,  that  the 
patent  of  1828  "be  extended  for  seven  years." 
Now,  what  benefit  would  that  extension  be, 
even  to  complainant,  without  an  incorporation 
with  the  general  law?  How  could  he  be  as- 
signee of  the  right?  How  could  he  enjoy  the 
use  of  the  patent?  How  could  he  pretend  to 
recover  damages,  without  an  appeal  for  aid  to 
the  Act  of  1836?  The  plaintiff  is  obliged  to  in- 
voke the  aid  of  the  general  law,  to  maintain 
this  very  action.  The  very  plaintiff  in  this 
cause  is  an  assignee,  and  undertakes  to  main- 
tain this  action  in  his  own  name,  by  calling 
into  requisition  the  Act  of  1836. 

The  rule  of  law  \mdoubtedly  is,  that  laws  on 
the  same  subject  are  to  be  construed  together; 
that  laws  on  the  same  subiect  are  to  be  con- 
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strued  pari  passu,  and  with  reference  to  paral- 
lel legislation.  This  is  clearly  the  rule  as  to 
^neral  laws,  which  in  relation  to  the  same  sub- 
ject, are  to  be  construed  as  one  Act.  They  are 
to  be  construed,  too,  in  reference  to  parallel 
legislation.  Penn  v.  Hamilton,  2  Watts,  60;  17 
S.  &  R.  81;  7  Id.  404. 

The  right  of  appeal,  given  by  the  Pennsyl- 
vania Act  relating  to  divorces  a  vinculo  matri- 
monii, was  extended,  by  implication,  to  the  Act 
of  1817,  respecting  divorces  a  mensa  et  thoro. 
Roberts  ▼.  Roberts,  9  S.  &  R.  191. 

So  the  right  to  appeal  from  justices'  judg- 
ments, in  cases  of  contracts,  was  held  to  extend 
to  trespass,  to  which  the  powers  of  magistrates 
had  been  extended,  without  expressly  giving 
the  right  of  appeal.    4  S.  &  R.  73. 

And  this  wise  and  safe  rule  of  construction 
has  been  held  to  apply  to  statutes  which  have 
been  repealed,  or  may  not  have  been  noticed 
by  the  statutes  to  be  construed.  Rex  v.  Lox- 
dale,  1  Burr.  447. 

And  Lord  Mansfield,  in  that  case,  said,  "that 
where  there  are  different  statutes  in  pari  ma- 
teria, though  made  at  different  times,  or  even 
expired,  and  not  referring  to  each  other,  they 
shall  be  taken  and  construed  together  as  one 
system."  In  the  expressive  language  of  Tilgh- 
man,  Gh.  J.,  of  Pennsylvania,  in  one  of  the 
cases  cited,  they  were  so  blended  together  as 
to  form  one  statute. 

And  from  the  cases  cited  from  Burrow,  this 
blending  of  statutes,  this  analogy  of  legislation, 
is  not  confined  to  public  statutes,  but  that  pub- 
lic laws  may  receive  aid  in  their  construction 
from  private  laws,  and  vice  versa;  for  his  lord- 
647*]  ship  says,  in  the  *case  cited,  page  448, 
that  the  Act  of  Parliament,  of  1740,  relating  to 
St.  Martins,  and  the  overseers  of  that  parish 
(which  was,  I  apprehend,  clearly,  a  private 
Act),  which  extended  the  number  of  overseers 
of  the  poor  to  be  appointed  by  two  justices, 
imder  the  general  Act  of  43  Elizabeth,  to  the 
number  of  nine,  "shows"  (says  the  Chief  Jus- 
tice) "the  construction  put  by  the  Legislature 
themselves,  upon  the  43  Elizabeth,  on  this 
head,  and  excepts  this  very  large  parish  of  St. 
Martins  out  of  it. 

I  need  not  burden  your  Honors  with  any 
name  of  books  on  this,  so  obvious  a  rule  of 
construction.  This  case,  in  Burrow,  was  care- 
fully considered;  it  had  been  argued  several 
times  before  CJh.  J.  Ryder,  and  afterwards  be- 
fore Lord  Mansfield,  by  great  counsel,  and  if 
any  case  is  entitled  to  respects  of  courts,  it  is  a 
case  so  considered,  and  so  decided. 

But  we  have  cases  nearer  home,  and  more 
german  to  this  very  matter  of  private  acts,  in 
relation  to  these  very  patent  rights. 

In  the  case  of  Evans  v.  Eaton,  3  Wheat. 
454,  it  was  declared,  that  an  Act  of  Congress, 
authorizing  the  Spcretary  of  State  to  issue  a 
patent  to  Oliver  Evans,  for  his  improvements 
m  the  manufacture  of  flour,  "was  ingrafted 
on  the  general  Act  for  the  promotion  of  useful 
arts,  and  that  the  patent  was  issued  under  both 
Acts,"  the  public  and  the  private  one. 

So  in  the  case  of  Evans  v.  Jordan,  9  Cranch. 
199,  which  was  an  action  to  recover  damages 
under  the  same  private  Act,  Washington  J., 
said,  in  declaring  the  opinion  of  the  court,  that 
"it  should  be  fecollected,  that  the  right  of  the 
plaintiff  to  recover  damages  for  using  his  im- 
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provement,  after  the  issuing  of  his  patent, 
arises,  not  tmder  this  law,  but  the  general  law 
of  1793." 

If  the  plaintiff  is  obliged  to  invoke  the  aid 
of  the  Act  of  1836,  he  must  take  the  whole  of 
it.  It  is  a  well-established  rule  of  law,  that  he 
who  claims  the  benefit  of  his  title,  must  admit 
its  disadvantages.  Qui  sentit  commodum,  sen- 
tire  debet  et  onus. 

Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

The  bin  in  this  case  was  filed  by  the  appel- 
lants, on  the  6th  of  July,  1850,  in  the  Circuit 
Court  of  the  United  States  for  the  Western 
District  of  Pennsylvania,  to  obtain  an  injunc- 
tion restraining  the  appellees  from  the  use  of 
two  of  Woodworth's  planing  machines  in  the 
City  of  Pittsburg.  The  term  for  which  Wood- 
worth's  patent  was  originally  granted,  expired 
in  1842,  but  it  was  emended  seven  years  by 
the  board  established  by  the  18th  section  of 
the  Act  of  1836.  And  afterwards,  by  the  Act 
of  (>>ngress  of  February  26,  1845,  this  patent 
was  extended  for  seven  years  more,  commenc- 
ing on  the  27th  of  December,  1849,  at  which 
time  the  previous  extension  would  have  termi- 
nated. 

It  appears,  from  the  pleadings  and  evidence 
in  the  case,  that,  'shortly  after  the  pas-  [*548 
sage  of  the  Act  of  Congress  of  1845,  William 
Woodworth,  the  administrator  of  the  patentee, 
in  whose  name  the  certificate  of  extension  was 
directed  to  be  issued,  assigned  all  his  right  te 
James  6.  Wilson,  from  whom  the  appellant 
purchased  the  exclusive  right  to  construct  and 
use  this  machine,  and  to  vend  to  others  the 
right  to  construct  and  use  it,  in  a  large  district 
of  country  described  in  the  grant.  Pittsburg, 
in  which  the  machines  in  question  are  used,  is 
included  within  these  limits.  And  the  right 
which  the  appellant  purchased  was  regularly 
transferred  to  him  by  Wilson,  by  an  instru- 
ment of  writing  duly  recorded  in  the  Patent 
Office. 

In  the  year  1833,  during  the  term  for  which 
the  patent  was  originally  granted,  the  defend- 
ants purchased  the  right  to  construct  and  use 
a  certain  number  of  these  machines  within  the 
limits  of  the  City  of  Pittsburg  and  Alleghany 
County;  and  the  right  to  do  so  was  regularly 
transferred  to  them  by  different  assignments, 
deriving  their  title  from  the  original  patentee. 
The  two  machines  mentioned  in  the  bill  were 
constructed  and  used  by  the  respondents  soon 
after  the  purchase  was  made,  and  the  appellees 
continued  to  use  them  up  to  the  time  when  this 
bill  was  filed.  And  the  question  is,  whether 
their  right  to  use  them  terminated  with  the 
first  extension,  or  still  continues  \mder  the  ex- 
tension granted  by  the  Act  of  1845. 

The  circuit  court  decided  that  the  right  of 
the  appellees  still  continued,  and  upon  that 
ground  dismissed  the  appellant's  bill.  And  the 
case  is  now  before  us  upon  an  appeal  from  that 
decree. 

Iii  determining  this  question  we  must  take 
into  consideration  not  only  the  special  Act  un- 
der which  the  appellant  now  claims  a  monopoly, 
but  also  the  general  laws  of  Congress  in  rela- 
tion to  patents  for  useful  improvements,  and 
the  special  Acts  which  have  from  time  to  time 
been  passed  in  favor  of  the  particular  patent- 
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ees.  They  are  statutes  in  pari  materia ;  and  all 
relate  to  the  same  subject,  and  must  be  con- 
strued together.  It  was  so  held  in  the  case  of 
Evans  v.  Eaton,  3  Wheat.  518,  where  the  court 
said  that  the  special  Act  of  Congress  in  favor 
of  Oliver  Evans,  granting  him  a  new  patent 
for  fourteen  years,  for  his  improvements  in 
manufacturing  flour  and  meal,  was  ingrafted 
on  the  general  Act  for  the  promotion  of  useful 
arts  and  the  patent  issued  in  pursuance  of  both. 
The  rule  applies  with  more  force  in  the  pres- 
ent case;  for  this  is  not  the  grant  of  a  new  pat- 
ent, but  an  enlargement  of  the  time  for  which 
a  {Mttent  previously  extended  under  the  Act  of 
1836,  should  continue  in  force. 

Indeed,  this  rule  of  construction  is  necessary 
to  give  effect  to  the  special  Act  imder  which  the 
appellant  claims  the  monopoly.  For  this  law 
does  not  define  the  rights  and  privileges  which 
the  patent  shall  confer,  nor  prescribe  the  rem- 
549*]  edy  to  which  he  shall  *be  entitled  if  his 
rights  are  infringed.  It  merely  extends  the 
duration  of  the  patent,  and  nothing  more.  And 
we  are  necessarily  referred,  therefore,  to  the 
general  law  upon  the  subject  to  ascertain  the 
rights  to  which  the  patent  entitled  him,  and 
also  the  remedy  which  the  law  affords  him  if 
these  rights  are  invaded. 

Now,  the  Act  of  1836,  in  express  terms,  gives 
the  benefit  of  the  extension  authorized  by  that 
law,  to  the  assignees  and  grantees  of  the  right 
to  use  the  thing  patented  to  the  extent  of  their 
respective  interests  therein.  And  under  this 
provision  it  was  decided,  in  the  case  of  Wilson 
V.  Rousseau,  4  How.  688,  that  the  party  who 
had  purchased,  and  was  using  this  planing  ma- 
chine during  the  original  term  for  which  the 
patent  was  granted,  had  a  right  to  continue  the 
use  during  the  extension.  And  the  distinction 
is  there  taken  between  the  grant  of  the  right  to 
make  and  vend  the  machine,  and  the  grant  of 
the  right  to  use  it. 

The  distinction  is  a  plain  one.  The  franchise 
which  the  patent  grants,  consists  altogether  in 
the  right  to  exclude  everyone  from  making, 
using,  or  vending  the  thing  patented,  without 
the  permission  of  the  patentee.  This  is  all 
that  he  obtains  by  the  patent.  And  when  he 
sells  the  exclusive  privilege  of  making  or  vend- 
ing it  for  use  in  a  particular  place,  the  pur- 
chaser buys  a  portion  of  the  franchise  which 
the  patent  confers.  He  obtains  a  share  in  the 
monopoly,  and  that  monopoly  is  derived  from, 
and  exercised  under,  the  protection  of  the 
United  States.  And  the  interest  he  acquires, 
necessarily  terminates  at  the  time  limited  for 
its  continuance  by  the  law  which  created  it. 
The  patentee  cannot  sell  it  for  a  longer  time. 
And  the  purchaser  buys  with  reference  to  that 
period;  the  time  for  which  exclusive  privilege 
IS  to  endure  being  one  of  the  chief  elements  of 
its  value.  He  therefore  has  no  just  claim  to 
share  in  a  further  monopoly  subsequently  ac- 
quired by  the  patentee.  He  does  not  purchase 
or  pay  for  it. 

But  the  purchaser  of  the  implement  or  ma- 
chine for  the  purpose  of  using  it  in  the  ordinary 
pursuits  of  life,  stands  on  different  ground.  In 
using  it,  he  exercises  no  rights  created  by  the 
Act  of  Congress,  nor  does  he  derive  title  to  it 
by  virtue  of  the  franchise  or  exclusive  privilege 
ffranted  to  the  patentee.  The  inventor  might 
uiwfully  sell  it  to  him,  whether  he  had  a  pat- 


ent  or  not,  if  no  other  patentee  stood  in  his  way. 
And  when  the  machine  passes  to  the  hands  of 
the  purchaser,  it  is  no  longer  within  the  limits 
of  the  monopoly.  It  passes  outside  of  it,  and 
is  no  longer  under  the  protection  of  the  Act  of 
Congress.  And  if  his  right  to  the  implement 
or  machine  is  infringed,  he  must  seek  redress- 
in  the  courts  of  the  state,  according  to  the  laws 
of  the  state,  and  not  in  the  courts  of  the 
United.  States,  nor  under  'the  law  of  [*550 
Congress  granting  the  patent.  The  implement 
or  machine  becomes  his  private,  individual 
property,  not  protected  by  the  laws  of  the 
United  States,  but  by  the  laws  of  the  state  in 
which  it  is  situated.  Contracts  in  relation  to- 
it  are  regulated  by  the  laws  of  the  state,  and 
are  subject  to  state  jurisdiction.  It  was  so  de- 
cided in  this  court,  in  the  case  of  Wilson  v. 
Sandford  et  al.  10  How.  99.  Like  other  indi- 
vidual property,  it  is  then  subject  to  state  tax- 
ation; and  from  the  great  number  of  patented 
articles  now  in  use,  they  no  doubt,  in  some  of 
the  states,  form  no  inconsiderable  portion  of 
its  taxable  property. 

Moreover,  the  value  of  the  implement  or  ma- 
chine in  the  hands  of  the  purchaser  for  use, 
does  not  in  any  degree  depend  on  the  time  for 
which  the  exclusive  privilege  is  granted  to  the 
patentee;  nor  upon  the  exclusion  of  others 
from  its  use.  For  example,  in  the  varioua 
patented  articles  used  in  agriculture,  in  milling, 
in  manufactures  of  different  kinds,  in  steam 
engines,  or  for  household  or  other  purposes, 
the  value  to  the  purchaser  is  not  enhanced  by 
the  continuance  of  the  monopoly.  It  is  of  no  im- 
portance to  him  whether  it  endures  for  a  year 
or  twenty-eight  years.  He  does  not  look  to  the 
duration  of  the  exclusive  privilege,  but  to  the 
usefulness  of  the  thing  he  buys,  atid  the  ad- 
vantages he  will  derive  from  its  use.  He  buys 
the  article  for  the  purpose  of  using  it  as  long  as 
it  is  fit  for  use  and  found  to  be  profitable.  And 
in  the  case  before  us  the  respondents  derive  no 
advantage  from  the  extension  of  the  patent,  be- 
cause the  patentee  may  place  around  them  as 
many  planing  machines  as  he  pleases;  so  as  to 
reduce  the  profits  of  those  which  they  own  to 
their  just  value  in  an  open  and  fair  competi- 
tion. 

It  it  doubtless  upon  these  principles  that  the 
Act  of  1836  draws  the  distinction  between  the 
assignee  of  a  share  in  the  monopoly,  and  the 
purchase  of  one  or  more  machines,  to  be  used 
in  the  ordinary  pursuits  of  business.  And  that 
distinction  is  clearly  pointed  out  and  main- 
tained in  the  case  of  Wilson  v.  Rousseau,  before 
referred  to. 

Upon  the  authority,  therefore,  of  the  cases  of 
Evans  v.  Eaton,  and  Wilson  v.  Rous^au,  these 
two  propositions  may  be  regarded  as  settled  by 
judicial  decision:  1.  That  a  special  act  of  Con- 
gress in  favor  of  a  patentee,  extending  the  time 
beyond  that  originally  limited,  must  be  consid- 
ered as  ingrafted  on  the  general  law;  and  2. 
That  under  the  general  law,  in  force  when  this 
special  Act  of  Congress  was  passed,  a  party  who 
had  purchased  the  right  to  use  a  planing  ma- 
chine during  the  period  to  which  the  patent  was 
first  limited,  was  entitled  to  continue  to  use  it 
during  the  extension  authorized  by  that  law. 

Applying  these  rules  to  the  case  before  us, 
the  respondents  *must  be  entitled  to  [*551 
continue  the  use  of  their  planing  machines  dur- 
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ing  the  time  for  which  the  patent  is  extended  i 
by  the  special  Act  of  Congress,  unless  there  is 
something  in  the  language  of  the  law  requiring 
a  different  constru(*tion. 

But  there  is  nothing  in  the  law  to  justify  the 
distinction  claimed  in  this  respect  on  behalf  of 
the  patentee.  Its  language  is  plain  and  unam- 
biguous. It  does  not  even  grant  a  new  patent, 
as  in  the  case  of  Oliver  Evans.  It  merely  ex- 
tends the  time  of  the  monopoly  to  whjch  the 
patentee  was  entitled  under  the  general  law  of 
1836.  It  gives  no  new  rights  or  privileges,  to 
be  superadded  to  those  he  then  enjoyed,  except 
as  to  the  time  they  should  endure.  The  patent, 
such  as  it  then  was,  is  continued  for  seven  years 
longer  than  the  period  before  limited.  And 
this  is  the  whole  and  only  provision  contained 
in  this  special  Act.  In  order,  therefore,  to  de- 
termine the  rights  of  the  patentee  during  the 
extended  term,  we  are  necessarily  referred  to 
the  general  laws,  and  compelled  to  inquire  what 
they  were  before  this  special  Act  operated  upon 
them,  and  continued  them.  Indeed,  the  court 
has  been  obliged  to  recur  to  the  Act  of  1836,  in 
every  stage  of  this  suit,  to  guide  it  in  deciding 
upon  the  rights  of  the  parties,  and  the  mode  of 
proceeding  in  which  they  are  to  be  tried.  It 
is  necessarily  referred  to  in  order  to  determine 
whether  the  patent  under  which  the  complain- 
ant claims,  was  issued  by  lawful  authority,  and 
in  the  form  prescribed  by  law;  it  was  necessary 
to  refer  to  it  in  the  Circuit  Court  in  order  to 
determine  whether  the  patentee  was  entitled  to 
the  patent,  as  the  original  inventor,  that  fact 
being  disputed  in  the  Circuit  Court;  also,  for 
the  notices  to  which  he  was  entitled  in  the  trial 
of  that  question;  and  for  the  forum  in  which 
he  was  authorized  to  sue  for  an  infringement 
of  his  rights.  And  the  rights  of  the  appellant 
to  bring  the  case  before  the  court  for  adjudica- 
tion is  derived  altogether  from  the  provisions 
of  the  general  law.  For  there  is  no  evidence 
in  the  record  to  show  that  the  machines  are 
worth  two  thousand  dollars,  and  no  appeal 
therefore  would  lie  from  the  decision  of  the 
Circuit  Court,  but  for  the  special  provision  in 
relation  to  the  patent  cases  m  the  Act  of  1836. 
And  while  it  is  admitted  that  this  special  Act 
is  so  ingrafted  on  the  general  law,  as  to  entitle 
the  patentee  to  all  the  rights  and  privileges 
which  that  law  has  provided,  for  the  benefit 
and  protection  of  inventors,  it  can  hardly  be 
maintained  that  the  one  in  favor  of  the  pur- 
chaser of  a  machine  is  by  construction  to  be 
excepted  from  it,  when  there  are  no  words 
in  the  special  Act  to  indicate  that  such  was 
the  intention  of  Congress. 

This  construction  is  confirmed  by  the  various 
special  Acts  which  have  been  passed  from  time 
to  time,  in  favor  of  particular  inventors,  grant- 
ing them  new  patents  after  the  first  had  ex- 
552*]  pired  'or  extending  the  time  for  which 
they  were  originally  granted.  Many  of  these 
Acts  have  been  referred  to  in  the  argument, 
«ome  of  which  contain  express  provisions,  pro- 
tecting the  rights  of  the  purchaser  under  the 
first  term,  and  others  contain  no  provision  on 
the  subject,  and  merely  grant  a  new  patent,  or, 
as  in  the  case  before  the  court,  extend  the 
duration  of  the  old  one.  And  in  several  in- 
stances special  laws  in  favor  of  different  in- 
ventors have  been  passed  within  a  short  time 
of  each  other,  in  one  of  which  the  rights  of 
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the  previous  purchaser  are  expressly  reseryed, 
and  in  the  other  there  is  no  provision  on  the 
subject.  And  the  Act  of  March  3,  1845,  au- 
thorizing the  patent  of  William  Gale,  for  an 
improvement  in  the  manufacture  of  silver 
spoons  and  forks  to  be  extended,  was  passed 
only  a  few  days  after  the  Act  in  favor  of 
Woodworth  and  Gale's  patent  is  subjected  in 
express  terms  to  the  conditions  and  restric- 
tions in  the  Act  of  1836,  and  consequently 
protects  previous  purchasers  from  a  new  de- 
mand. 

It  has  been  contended,  on  behalf  of  the  ap- 
pellant, that  the  insertion  of  these  restric- 
tions in  one  special  law,  and  the  omission  of 
them  in  another,  shows  that,  in  the  latter. 
Congress  did  not  intend  to  exempt  the  pur- 
chaser from  the  necessity  of  obtaining  a  new 
license  from  the  patentee.  And  that  Congress 
might  well  suppose  that  one  inventor  had 
stronger  claims  upon  the  public  than  another, 
and  might,  on  that  account,  give  him  larger 
privileges  on  the  renewal. 

But  this  argument  only  looks  to  one  side  of 
the  question,  that  is,  to  the  interest  and  claims 
of  the  inventor.  There  is  another,  and  nu- 
merous class  of  persons,  who  have  purchased 
patented  articles,  and  paid  for  them  the  full 
price  which  the  patentee  demanded,  and  we 
are  bound  to  suppose  that  their  interests  and 
their  rights  would  not  be  overlooked  or  disre- 
garded by  Congress.  And  still  less,  that  any 
distinction  would  be  drawn  between  those 
who  purchased  one  description  of  patented  ma- 
chines and  those  who  purchased  another.  For 
example,  the  Act  granting  a  new  patent  to 
Blanchard,  in  1834,  for  cutting  or  turning  ir- 
regular forms,  saves  the  rights  of  those  who 
had  bought  under  the  original  patent.  And 
we  ought  not  to  presume,  without  plain  words 
to  require  it,  that  while  Congrress  acknowl- 
edged the  justice  of  such  claims  in  the  case  of 
Blanchard,  they  intended  to  disregard  them  in 
the  case  of  Woodworth.  Nor  can  it  be  said 
that  the  policy  of  Congress  has  changed  in 
this  respect  after  1834,  when  Blanchard's  pat- 
ent was  renewed.  For,  as  we  have  already 
said,  the  same  protection  is  given  to  pur- 
chasers in  the  special  law,  authorizing  the 
renewal  of  Gale's  patent,  which  was  pamied  a 
few  days  after  the  law  of  which  we  are 
speaking. 

The  fair  inference  from  all  of  these  special 
laws  is  this,  that  'Congress  has  con-  [*55S 
stantly  recognized  the  rights  of  those  who  pur- 
chase for  use  a  patented  implement  or  ma- 
chine; that  in  these  various  special  laws  the 
patentee  and  purchasers  of  different  inventions 
were  intended  to  be  placed  on  the  same  ground ; 
and  that  the  relative  rights  of  both  parties 
under  the  extension,  by  special  Act  of  Con- 
gress, were  intended  to  be  the  same  as  they 
were  when  the  extension  was  granted  under 
the  general  law  of  1836.  It  would  seem  that 
in  some  cases  the  attention  of  the  Legislature 
was  more  particularly  called  to  the  subject, 
and  the  rights  of  the  purchaser  recognized  and 
cautiously  guarded.  And  when  the  provision 
is  omitted,  the  just  presumption  is,  that  Con- 
prress  legislated  on  the  principle  decided  by 
this  court  in  Evans  v.  Eaton,  and  regarded  the 
special  law  as  ingrafted  on  the  general  one. 
and    subject    to    all    of    its    restrictions    and 
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provisions,  except  only  as  to  the  time  the  pat- 
ent should  endure.  Time  is  the  only  thing 
upon  which  they  legislate.  And  any  other 
construction  would  make  the  legislation  of  Con- 
gress, on  these  various  special  laws,  incon- 
sistent with  itself,  and  impute  to  it  the  in- 
tention of  dealing  out  a  different  measure  of 
justice  to  purchasers  of  different  kinds  of  im- 
plements and  machines;  protecting  some  of 
them,  and  disregarding  the  equal  and  just 
claims  of  others. 

And  if  such  could  be  the  interpretation  of 
this  law,  the  power  of  CJongress  to  pass  it 
would  be  open  to  serious  objections.  For  it 
can  hardly  be  maintained  that  Congress  could 
lawfully  deprive  a  citizen  of  the  use  of  his 
property  after  he  had  purchased  the  absolute 
and  unlimited  right  from  the  inventor,  and 
when  that  property  was  no  longer  held  under 
the  protection  and  control  of  the  general 
government,  but  under  the  protection  of  the 
state,  and  on  that  account  subject  to  state 
taxation  « 

The  5th  amendment  to  the  Constitution  of 
the  United  States  declares,  that  no  person  shall 
be  deprived  of  life,  liberty  or  property,  with- 
out due  process  of  law. 

The  right  to  construct  and  use  these  planing 
machines,  had  been  purchased  and  paid  for 
without  any  limitation  as  to  the  time  for 
which  they  were  to  be  used.  They  were  the 
property  of  the  respondents.  Their  only  value 
consists  in  their  use.  And  a  special  Act  of 
Congress,  passed  afterwards,  depriving  the  ap- 
pellees of  the  right  to  use  them,  certainly 
could  not  be  regarded  as  due  process  of  law. 

Congress  undoubtedly  have  power  to  pro- 
mote the  progress  of  science  and  useful  arts, 
by  seciu'ing  for  limited  times,  to  authors  and 
inventors,  the  exclusive  right  to  their  re- 
spective writings  and  discoveries. 

But  it  does  not  follow  that  Congress  may, 
from  time  to  time,  as  often  as  they  think 
proper,  authorize  an  inventor  to  recall  rights 
554*]  'which  he  had  granted  to  others;  or  re- 
invest in  him  rights  of  property  which  he  had 
before  conveyed  for  a  valuable  and  fair  con- 
«ideration. 

But  we  forbear  to  pursue  this  inquiry,  be- 
cause we  are  of  opinion  that  this  special  Act  of 
Congress  does  not,  and  was  not  intended  to  in- 
terfere with  rights  of  property  before  ac- 
quired; but  that  it  leaves  them  as  they  stood 
4uring  the  extension  under  the  general  law. 
And  in  this  view  of  the  subject,  the  appellant 
was  not  entitled  to  the  injunction  he  sought  to 
obtain,  and  the  Circuit  Court  were  right  in  dis- 
missing the  bill. 

As  the  decision  on  this  point  disposes  of  the 
case,  it  is  unnecessary  to  examine  the  other 
grounds  of  defense  taken  by  the  appellees. 

The  decree  of  the  Circuit  Court  must  be  af- 
firmed. 

Messrs.  Justices  McLean  and  Nelson  dis- 
sented. 

Mr.  Justice  McLean: 

Woodworth's  patent  bears  date  the  27th  of 
December,  1828,  and  runs  for  fourteen  years. 
On  the  29th  of  July,  1830,  the  patentees  con- 
veyed to  Isaac  Collins  and  Barzillai  C.  Smith 
the  right  to  construct,  use,  and  vend  to  others. 
i4  li.  ed. 


the  planing  machine  invented  within  several 
States,  including  Pennsylvania,  except  the  City 
of  Philadelphia.  On  the  10th  of  May,  1832, 
Collins  and  Smith  transferred  to  James  Bamet 
the  right  to  construct  and  use,  during  the  resi- 
due of  the  aforesaid  term  of  fourteen  years, 
fifty  planing  machines,  within  Pittsburg  and 
Alleghany  County,  for  which  he  agreed  to  pay 
$4,000.  Barnet  agreed  not  to  construct  or  run 
more  than  fifty  machines  during  the  term 
aforesaid,  and  Collins  and  Smith  bound  them- 
selves not  to  license  during  the  term,  nor  to 
construct  or  use  themselves  during  the  term,  or 
allow  others  to  do  so,  in  the  limits  of  Pitts- 
burg and  Alleghany  County. 

On  the  27th  of  December,  1842,  the  patent 
expired,  but  it  was  renewed  and  extended  for 
seven  years,  under  the  Act  of  1836.  This  ex- 
tension expired  in  1849;  but  Congress,  on  the 
26th  of  February,  1845,  passed  an  Act  which 
provided  that  "the  said  letters  patent  be  and 
the  same  is  hereby  extended  for  the  term  of 
seven  years,  from  and  after  the  27th  day  of  De- 
cember, 1849." 

The  patentee,  by  deed  dated  the  14th  of 
March,  1845,  and  also  by  a  further  deed  dated 
the  9th  of  July,  1845,  conveyed  to  James  E. 
Wilson  all  his  interest  as  administrator  in  the 
letters  patent  under  the  extension  by  the  Act 
of  Congress.  And  Wilson,  on  the  4th  of  June, 
1847,  for  the  consideration  of  $25,000,  gave  to 
Bloomer,  the  plaintiff,  a  license  to  construct 
and  *use,  and  vend  to  others  to  con-  [*555 
struct  and  use,  during  the  two  extensions,  "all 
that  part  of  Pennsylvania  lying  west  of  the 
Alleghany  Mountains,  excepting  Alleghany 
County,  for  the  first  extension,  which  expires 
on  the  27th  day  of  December,  1849,  and  the 
States  of  Virginia,  Maryland,  Kentucky,  and 
Missouri,  excepting  certain  parts  of  each  State." 

The  defendants  continued  to  run  their  ma- 
chines during  the  residue  of  the  fourteen 
years,  for  which  the  patent  was  granted,  and 
during  the  first  extension;  and  the  complainant 
filed  his  bill  to  enjoin  the  defendants  from  run- 
ning their  machines  under  the  second  extension, 
by  the  Act  of  Congress. 

The  contract  of  the  defendants  was  entered 
into  the  19th  of  May,  1831,  and  under  it  Bar- 
net  had  a  right  "to  construct  and  use,  during 
the  residue  of  the .  aforesaid  term  of  fourteen 
years,  fifty  planing  machines,"  etc.  The  pat- 
ent expired  on  the  27th  of  December,  in  1842. 
The  contract  of  defendants  was  made  the  19th 
of  May,  1832,  leaving  about  nine  years  and  six 
months  for  the  patent  to  run,  and  this  was  the 
time  limited  by  the  contract,  and  for  which 
the  consideration  of  $4,000  was  paid.  This 
was  not  left  to  construction  from  the  life  of 
the  patent,  but  the  contract  expressly  declared 
the  right  was  purchased  "for  the  residue  of  the 
aforesaid  term  of  fourteen  years." 

This  term  was  enjoyed  by  the  defendants, 
and  under  the  decision  of  this  court,  in  the 
case  of  Wilson  v.  Rousseau  et  al.  4  How.  646, 
the  seven  years*  extension  under  the  Act  of 
1836,  was  also  enjoyed  by  the  defendants.  This 
construction  of  the  Act  of  1836,  in  my  judg- 
ment, was  not  authorized,  and  was  not  within 
the  intention  of  the  law,  as  was  expressed  at 
the  time.  That  extension  having  expired, 
another  extension  is  claimed  under  the  Act 
of  Congress.     This  claim  is  set  up  to  an  in- 
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junction  bill,  filed  by  the  complainant,  who 
is  the  assignee  of  the  patent  for  a  part  of 
Pennsylvania  and  other  States.  And  by  the 
decision  of  four  of  my  brethren,  just  delivered, 
the  defendants  are  to  enjoy  this  extension,  mak- 
ing fourteen  years  beyond  their  control.  This 
would  seem  to  imply,  that,  under  the  Act  of 
183G,  and  under  the  Act  of  1845,  the  assignees 
were  the  favored  objects  of  Congress.  But  this 
is  not  the  case.  The  patentee  who  made  the 
invention,  and  through  whose  ingenuity,  labor 
and  expense,  a  great  benefit  has  been  conferred 
on  the  public,  in  justice,  is  entitled  to  remun- 
eration, and  that  only  was  the  ground  of  ex- 
tension, whether  under  the  law  of  1836,  or 
the  special  Act  of  1845. 

This,  as  well  as  the  former  decision,  was  in- 
fluenced by  the  consideration  that  the  owners 
of  the  machines  are,  in  equity,  entitled  to  run 
them  so  long  as  the  exclusive  right  of  the  pat- 
566*]  ent  *shall  be  continued.  It  is  said 
that  the  machines  are  property,  and  that  no 
Act  of  Congress  should  deprive  the  owners  of 
the  use  of  their  property.  But  in  this  view, 
the  property  of  the  patentee  seems  not  to  be 
taken  into  the  account.  He  is  the  meritorious 
claimant  for  protection.  The  assignee  for  a 
specific  time,  rests  upon  his  contract.  He  has 
conferred  no  benefit  on  society.  His  invest- 
ment was  made  with  an  exclusive  reference  to 
his  own  advantage.  .  He  has  no  more  claims 
upon  the  public  sympathy  than  he  who  rents  a 
mill,  a  farm,  or  engages  in  a  business  open  to 
all  who  expect  a  profit  by  it. 

But  the  hardship  is  supposed  to  exist,  in  the 
fact  that,  to  use  tne  right,  a  planning  machine 
must  be  constructed  at  an  expense  of  some 
$400  or  $500,  and  this  will  be  lost  to  the  occu- 
pier, if  by  an  extension  he  shall  not  be  permit- 
ted to  run  his  machine.  The  answer  is,  when 
he  entered  into  the  contract  he  knew,  or  is 
presumed  to  have  known,  that  the  patent  might 
be  extended  under  the  law  of  1836  or  by 
special  Act,  and  if  he  desired  an  interest  under 
the  renewed  patent,  he  should  have  provided 
for  it  in  his  contract.  Having  failed  to  do 
this,  it  would  seem  to  be  unjust  that,  under  a 
contract  to  run  the  machine  less  than  ten  years, 
he  should  bo  entitled  to  run  it  sixteen  years. 
The  consideration  paid  was  limited  to  the 
term  specified  in  the  contract.  But,  it  is  an- 
swered, that  the  assij^nee  expected  to  run  his 
machine  after  the  termination  of  the  contract 
on  which  the  exclusive  right  would  end  and 
become  vested  in  the  public. 

Let  us  examine  this  plen.  and  it  will  be  found 
that  a  great  fallacy  prevails  on  this  subject.  A 
right  that  is  common,  is  no  more  valuable  to 
one  person  than  another,  as  all  may  use  it. 
The  injury,  then,  consists,  so  far  as  the  licensee 
is  concerned,  in  the  reduction  of  the  value  of 
his  machine,  by  the  extension  of  the  exclusive 
right  in  the  patentee,  to  the  exclusion  of  the 
assignee.  It  is  true  this  deprives  him  of  the 
monopoly  which  his  contract  secured  to  him. 
But  he  has  enjoyed  this  to  the  extent  of  his 
contract,  and  for  which  he  has  paid  the  stipu- 
lated consideration.  Now,  his  only  equitable 
plea  to  run  his  machine  during  the  renewed 
patent,  arises  alone  from  the  supposed  difi'er- 
ence  in  the  value  of  his  machine,  under  the  re- 
newal, without  a  license,  and  where  the  right 
becomes  vested  in  the  public. 

If  there  had  been  no  renewal,  the  li- 
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censee  might  run  his  machine,  and  any 
other  person  might  run  one.  It  is  a  fact  known 
to  every  observing  individual,  when  a  new 
business  is  set  up,  as  a  planing  machine,  sup- 
posed to  be  very  profitable  generally,  a  compe- 
tition is  excited,  which  reduces  the  profit  be- 
low a  reasonable  compensation  for  the  labor 
and  expense  of  the  business.  If  the  monopoly 
continued,  as  enjoyed  under  the  contract,  the 
consideration  paid  for  the  monopoly  would  be 
added  'to  the  profits,  which  would  [•557 
make  them  large.  But-  when  the  monopoly 
ceases,  the  profits,  if  not  destroyed,  are  reduced 
by  competition,  as  least  as  low,  if  not  below 
the  ordinary  profit  of  capital  employed  in  oth- 
er investments. 

If  the  business  of  the  county  or  city  required 
the  number  of  planing  machines  in  operation, 
the  licensee  could  sell  his  machine  at  a  reason- 
able reduction  for  the  time  it  had  run.  The 
machines  of  the  defendant  had  run,  probably, 
from  twelve  to  fifteen  years.  A  considerable 
reduction  would  be  expected  by  the  purchaser, 
as  a  machine  could  not  be  expecte<f  to  last 
more  than  twenty  years.  But  suppose  it  can 
be  used  thirty,  then  one  half  of  the  value  must 
be  deducted  for  the  wear  of  the  machine  fif- 
teen years,  which  would  reduce  it  to  some  two 
hundred  and  fifty  or  three  hundred  dollars. 

But  suppose  the  exclusive  right  should  be 
continued  in  the  patentee,  by  an  extension  of  it 
seven  years.  Then,  if  the  machines  were  not 
more  numerous  than  the  public  required,  they 
would  be  wanted  by  their  owners,  or  by  others 
disposed  to  engage  in  the  business.  And  I 
hazard  nothing  in  saying,  that,  after  deduct- 
ing tne  compensation  from  the  profits,  paid  for 
the  exclusive  right,  they  would  be  larger  than 
could  be  hoped  for,  where  the  right  was  com- 
mon. Under  such  circumstances,  I  can  enter- 
tain no  doubt,  that  a  machine  would  sell  for 
more  money,  under  the  extension  of  the  pat- 
ent, than  where  the  right  goes  to  the  public. 

The  idea  that  to  refuse  the  use  of  a  machine 
under  the  extension  of  a  patent,  is  an  unjust 
interference  with  property,  I  think,  is  unfound- 
ed. There  is  no  interference  with  the  proper- 
ty in  the  machine.  The  owner  may  sell  it  to 
anyone  who  has  a  license  to  use  it.  It  is  not 
the  property  in  the  machine  that  is  complained 
of,  but  because  the  right  to  run  it  longer  than 
the  contract  provided  for,  is  not  given.  The 
licensee  has  used  the  franchise,  as  long  as  he 
purchased  and  paid  for  it;  and  can  he  in  jus- 
tice claim  more  than  his  contract?  The  exten- 
sion of  the  right  to  use,  while  the  extended 
patent  continues,  does  a  wron*»  to  the  patentee, 
by  taking  his  property,  without  compensation, 
and  giving  it  to  the  licensee.  The  franchise 
is  property,  and  it  can  no  more  be  transferred 
to  another,  without  compensation  or  contract, 
than  any  other  property.  It  would  seem  that 
this  description  of  property  is  not  governed  by 
contract.  That  a  contract  to  use  the  franchise 
ten  years,  does  not  mean  what  is  expressed, 
but  may  mean  a  right  for  twenty  years,  or  any 
other  term  to  which  the  patent  may  be  ex- 
tended. 

Every  man  who  has  sense  enough  to  make  a 
contract,  takes  into  his  estimate  tne  contingen- 
cy of  a  loss,  to  some  extent,  in  going  out  of  the 
business.  He  fixes  his  own  time  for  the  con- 
tract,* and  if  he  wishes  to  provide  for  [*668 
the  contingency  arising  from  the  renewal  of  a 
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patent,  he  can  embrace  it  in  his  contract  for  a 
stipulated  compensation. 

It  may  be  true,  that,  unless  the  contrary  ap- 
pear, when  the  patentee  sells  a  planing  ma- 
chine, a  right  to  use  it  may  be  applied.  But 
the  right  to  construct  and  the  right  to  use, 
Jire  distinct.  Some  purchase  of  the  patentee 
the  Tight  to  construct  the  machine,  others  to 
use  it.  This  planing  machine  cannot  be  com- 
pared to  a  plough,  or  any  other  article  which 
may  be  considered  the  product  of  a  patent. 
The  machine  is  the  instrument  through  which 
the  plank  is  planed.  The  plank  is  the  product, 
and  may  be  sold  in  the  market  as  other  prop- 
erty. But  the  planing  machine  cannot  be  used 
without  a  license.  The  law  protects  the  fran- 
ehise,  by  prohibiting  the  use  of  the  machine 
without  a  license.  When  Barnet  purchased  the 
franchise  for  the  fifty  machines,  he  did  not 
buy  the  machines  for  a  term  as  long  as  the 
machines  could  run,  but  for  nine  years  and  six 
months.  The  contract,  neither  expressly  nor 
impliedly,  extended  beyond  that  term. 

In  this  view,  I  think  that  I  am  not  mistaken. 
And  if  I  am  not,  the  licensee  is  not  injured  a 
dollar  by  the  termination  of  his  right  to  run 
his  machine,  as  fixed  in  his  contract.  But,  on 
whom  is  the  injury  inflicted  by  extending  the 
contract  of  the  licensee  with  the  patentee,  and 
that  without  compensation  7  In  the  present 
ease,  the  patentee  has  been  injured,  by  the  use 
of  the  fifty  machines,  at  least  $4,000,  the 
amount  agreed  to  be  paid  for  the  right  to  run 
them  less  than  ten  years.  And  must  not  the 
property  of  the  patentee  be  taken  into  the 
accoimt,  as  well  as  the  imagined  rights  of  the 
licensee? 

The  patentee  is  justly  considered  a  public 
benefactor.  He  has  conferred  a  great  benefit 
upon  the  world;  and  he  is  entitled,  under  our 
laws,  to  at  least  a  compensation  for  his  ex- 
pense, ingenuity  and  labor. 

That  the  patentee  is  the  only  one  whose  in- 
terests are  regarded,  as  the  ground  of  extend- 
ing the  patent  in  the  Act  of  1836,  is  clear. 
Now,  suppose  the  patentee  has  assigned  the 
whole  of  the  patent,  without  receiving  such  a 
compensation  as  the  law  authorizes;  tnere  can 
be  no  doubt  he  is  entitled,  on  that  ground,  to 
a  renewal  of  the  patent;  and  yet,  under  the  de- 
cision now  given,  his  assignees  would  receive 
all  the  benefits  of  the  renewal.  Should  not 
this  fact  cause  doubts  whether  the  rule  of  con- 
struction of  the  statute  can  be  a  sound  one, 
which  defeats  its  avowed  object?  If  this  be 
the  consequence  of  the  assignment  of  the  en- 
tire interest  by  the  patentee,  any  partial  as- 
signment must  produce  the  same  result,  though 
to  a  more  limited  extent.  A  principle  which 
will  not  bear  this  test  is  not  sound. 
559*]  *The  Act  of  1845,  extending  this  pat- 
ent, annexed  no  conditions.  The  exclusive 
right  was  extended  to  the  administrator  of 
Woodworth  for  seven  years,  from  the  27th  of 
December,  1849.  But  the  decision  now  given, 
in  effect  declares  this  exclusive  right  is  not 

fiven.  Indeed,  the  object  of  Congress  must  be 
efeated  if  the  machines,  in  operation  at  the 
time  of  the  passage  of  the  Act,  are  to  be  con- 
tinued without  compensation.  It  is  presumed 
there  are  few  places  where  planing  machines 
were  not  constructed  before  1849,  the  time  the 
renewal  took,  effect,  if  the  public  recjuired 
them.  On  this  supposition,  the  extension  of 
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the  patent  can  be  of  little  or  no  benefit  to  the 
heirs  of  the  patentee.  Congress  could  have 
granted  the  Act  only  upon  the  ground  to  re- 
munerate the  heirs  of  the  inventor. 

There  seems  to  be  a  great  mistake  as  to  the 
profits  of  this  patent.  It  was  a  valuable  pat- 
ent, but,  as  in  all  other  cases,  its  value  excited 
the  rapacity  of  men  who  seek  to  enrich  them- 
selves by  taking  the  property  of  others.  The 
records  of  the  courts  show,  that  piracies  were 
committed  on  this  patent  in  every  part  of  the 
country;  and  that  to  sustain  it,  much  expendi- 
ture and  labor  have  been  required.  It  is  stated 
that  the  sum  of  near  $200,000  has  been  thus 
expended  to  establish  this  patent.  Congress 
have  extended  many  patents ;  in  some  instances 
conditions  have  been  imposed,  in  others,  the 
franchise  has  been  extended  unconditionally. 
Now,  where  the  patent  is  extended  by  Act  of 
Congress,  without  conditions,  1  am  unable  to 
perceive  how  the  court  can  impose  conditions. 
Such  an  Act  would  be  legislation,  and  not  con- 
struction. 

By.  the  Act  of  the  15th  February,  1847,  the 
patent  of  Thomas  Blanchard,  for  cutting  ir- 
regular  forms  out  of  wood,  brass,  or  iron,  was 
extended  for  fourteen  years,  from  the  20th  of 
January,  1848:  "Provided  that  such  exten- 
sion shall  inure  to  the  use  and  benefit  of  the. 
said  Thomas  Blanchard,  his  executors  and  ad- 
ministrators and  to  no  other  persons  whomso- 
ever, except  that  a  bona  fide  assignee  of  the  in- 
vention, by  virtue  of  an  assignment  from  the 
patentee  heretofore  made,  shall  have  the  benefit 
of  this  Act,  upon  just,  reasonable,  and  equi- 
table terms, .  according  to  his  interest  therein. 
And  if  the  said  Thomas  Blanchard,  his  execu- 
tors or  administrators,  cannot  agree  with  such 
assignee,  the  terms  shall  be  ascertained  and  de- 
termined by  the  Circuit  Court  of  the  United 
States  for  the  district  in  yrhich  such  assignee 
resides,  to  be  decreed  upon  a  bill  to  be  filed  by 
such  assignee  for  that  purpose.  And  pro- 
vided further,  that  no  assignee  shall  have  the 
benefit  of  this  Act  unless  he  shall,  within 
ninety  days  from  its  passage,  agree  with  the 
said  Thomas  Blanchard  as  to  the  consideration 
upon  which  he  is  to  have  it,  or  file  his  bill/' 
etc. 

•Every  one  must  perceive  the  justice  [•560 
and  propriety  of  this  Act;  under  the  decision 
now  given,  the  assignee  of  Blanchard  would 
have  had  the  benefit  of  the  extension  without 
paying  for  it.  This  act,  extending  Blanchard's 
patent,  was  passed  two  years  after  the  deci- 
sion of  this  court  in  Wilson  v.  Rousseau, 
which,  under  the  Act  of  1836,  gave  the  benefit 
of  the  extension  to  the  assignee.  This  must 
have  been  known  to  Congress,  and  yet  they 
deemed  a  special  provision  in  behalf  of  the  as- 
signee necessary.  This  Act,  and  several  others 
of  a  similar  character,  cannot  fail  to  convince 
everyone  that  Congress  did  not  suppose  that 
the  courts  have  power  to  annex  a  condition 
to  a  legislative  grant. 

In  the  case  of  Evans  v.  Jordan  and  More- 
head,  9  Cranch,  199,  this  court  held,  that  the 
Act  of  January,  1808,  for  the  relief  of  Oliver 
Evans,  does  not  authorize  those  who  erected 
their  machinery  between  the  expiration  of  their 
old  patents  and  the  issuing  of  the  new  one. 
to  use  it  after  the  issuing  of  the  latter. 

The  above  Act  extended  the  patent  fourteen 
years,  "provided  that  no  person  who  may  have 
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heretofore  paid  the  said  Oliver  Evans  for  li- 
cense to  use  the  said  improvements,  shall  be 
obliged  to  renew  said  license  or  be  subject  to 
damages  for  not  renewing  the  same;  and  pro- 
vided also,  that  no  person  who  shall  have  used 
the  said  improvements,  or  have  erected  the 
same  for  use,  before  the  issuing  of  the  said 
patent,  shall  be  liable  to  damages  therefor." 

This  was  a  much  stronger  case  for  equitable 
considerations  than  the  one  before  us.  Evans' 
patent  had  expired.  His  improvements  were 
free  to  the  public,  and  they  were  adopted  by 
the  defendants  before  he  made  application  to 
Congress  for  a  renewal  of  his  patent.  I  will 
cite  the  reasoning  of  the  Supreme  Court  on 
that  case.  "The  language,"  they  say,  "of  this 
last  proviso  is  so  precise,  and  so  entirely  free 
from  all  ambiguity,  that  it  is  difficult  for  any 
course  of  reasoning  to  shed  light  upon  its 
meaning.  It  protects  against  any  claim  for 
damages  which  Evans  might  make,  those  who 
have  used  his  improvements,  or  who  may  have 
erected  them  for  use,  prior  to  the  issuing  of 
his  patent  under  this  law.  The  protection  is 
limited  to  acts  done  prior  to  another  act  there- 
after to  be  performed,  to  wit:  the  issuing  of 
the  patent.  To  extend  it,  by  construction,  to 
acts  which  might  be  done  subsequent  to  the 
,  issuing  of  the  patent,  would  be  to  make,  not  to 
interpret,  the  law."  "The  injustice  of  denying 
to  the  defendants  the  use  of  machinery  which 
they  had  erected  af^er  the  expiration  of  Evans' 
first  patent,  and  prior  to  the  passage  of  this 
law,  has  been  strongly  urged  as  a  reason  why 
the  words  of  this  proviso  should  be  so  con- 
strued as  to  have  a  prospective  operation.  But 
561*]  it  should  be  recollected  that  *the  right 
of  the  plaintiff  to  recover  damages  for  using  his 
improvement  after  the  issuing  of  his  patent, 
under  this  law,  although  it  had  been  erected 
prior  thereto,  arises  not  under  this  law,  but 
under  the  general  law  of  the  21st  of  February, 
1793.  The  provisos  in  this  law  profess  to  pro- 
tect, against  the  operation  of  the  general  law, 
three  classes  of  persons — those  who  had  paid 
Evans  for  a  license  prior  to  the  passage  of  the 
law;  those  who  may  have  used  his  improve- 
ments; and  those  who  may  have  erected  them 
for  use  before  the  issuing  of  the  patent." 

And  the  court  say:  "The  Legislature 
might  have  proceeded  still  further,  by  provid- 
ing a  shield  for  persons  standing  in  the  situa- 
tion of  these  defendants.  It  is  believed  that  the 
reasonableness  of  such  a  provision  could  have 
been  questioned  by  no  one.  But  the  Legisla- 
ture have  not  thought  proper  to  extend  the  pro- 
tection of  these  provisos  beyond  the  issuing  of 
the  patent  under  that  law;  and  this  court 
would  transgress  the  limits  of  the  judicial 
power  by  an  attempt  to  supply,  by  construction, 
this  supposed  omission  of  the  Legislature.  The 
argument  founded  upon  the  hardship  of  this 
and  similar  cases,  would  be  entitled  to  great 
weight  if  the  words  of  this  proviso  were  ob- 
scure and  open  to  construction.  But  considera- 
tions of  this  nature  can  never  sanction  a  con- 
struction at  variance  with  the  manifest  mean- 
ing of  the  Legislature,  expressed  in  plain  and 
unambiguous  language." 

The  above  views  do  not  conflict  with  the 
opinion  of  the  court  in  Evans  v.  Eaton,  3 
Wheat.  454.  In  that  case  the  court  say: 
"Some  doubts  have  been  entertained  respecting 
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the  jurisdiction  of  the  courts  of  the  Unitetl 
States,  as  both  the  plaintiff  and  defendants  are 
citizens  of  the  same  state.  The  fifth  section  of 
the  Act  to  promote  the  progress  of  useful  arts, 
which  gives  to  every  patentee  a  right  to  sue  iu 
a  Circuit  Court  of  the  United  Stetes,  in  case 
his  righte  be  violated,  is  repealed  by  the  third 
section  of  the  Act  of  1800,  which  gives  the  ac- 
tion in  the  Circuit  Court  of  the  United  Stetes> 
where  a  patent  is  granted  'pursuant'  to  that 
Act,  or  to  the  Act  for  the  Promotion  of  Useful 
Arts.  This  patent,  it  has  been  said,  is  granted, 
not  in  pursuance  of  either  of  those  Acts,  but  iu 
pursuance  of  the  Act  *for  the  relief  of  Oliver 
Evans.'  But  this  court  is  of  opinion,  that  the 
Act  for  the  relief  of  Oliver  Evans,  is  ingrafted 
on  the  general  Act  for  the  Promotion  of  Useful 
Arte,  and  that  the  patent  is  issued  in  pursu- 
ance of  both.  The  jurisdiction  of  the  court  is- 
therefore  susteined." 

There  can  be  no  question  that  the  special 
law  extending  the  grant,  as  to  its  validity,  ia 
subject  to  the  general  patent  law.  The  right 
was.  intended  to  be  exclusive,  if  it  be  estab 
lished  that  Evans  was  the  original  inventor  of 
the  improvemente  claimed,  and  such  improve- 
ments were  steted  with  the  necessary  precision. 
*And  also  that  it  came  under  the  class  [*562 
of  cases  on  which  suit  could  be  brought  in  the 
courte  of  the  LTnited  Stetes,  without  regard  to 
the  citizenship  of  the  parties.  But  it  could 
not  have  been  intended  to  apply  te  any  contract 
subsequent  to  the  patent,  and  it  could  only  be 
held  to  embrace  tho'se  general  provisions  of  the 
patent  law  which  relate  to  the  validity  of  the 
patent.  Under  the  Act  of  Congress,  a  specifi- 
cation was  necessarily  filed,  and  it  seems  to  be 
the  practice  to  issue  a  patent  under  the  Act. 
This,  it  appears  to  me,  is  unnecessary,  as  the 
grant  in  the  Act  is  sufficient.  But  the  schedule 
is  necessary  to  show  the  nature  and  extent  of 
the  claim,  and  these  must  be  sustained  on  thoso 
principles  which  apply  to  patents  generally. 

To  give  any  other  construction  to  the  above 
remarks  of  the  court,  would  be  in  direct  con- 
tradiction to  the  language  used,  and  the  prin- 
ciple decided,  in  the  case  above  cited  from 
Cranch.  In  fact,  the  remark  that  the  relief  of 
Evans  was  ingrafted  on  the  general  law,  waH 
made  in  reference  to  the  jurisdiction  of  the 
court,  and  cannot  be  extended  beyond  that  and 
other  questions,  in  relation  to  the  validity  of 
the  patent. 

This  argument  of  the  court,  in  Evans  v.  Jor- 
dan, applies  with  all  its  force  and  authority  to 
the  case  before  us;  and  I  need  only  say  it  wati 
the  language  of  Marshall,  of  Story,  of  Wash- 
ington, and  of  the  other  judges  of  the  court, 
except  Judge  Todd,  who  appears  to  have  been 
absent.  I  can  add  nothing  to  the  weight  of  the 
argument;  but  I  will  proceed  to  name  the 
judges  of  this  court  who  have  given  opinionH 
opposed  to  the  decision  of  this  case  by  four  of 
my  brethren. 

Mr.  Justice  Wayne  being  sick,  did  not  sit  in 
the  case.  In  Wilson  v.  Rousseau,  he  held  that, 
under  the  Act  of  1836,  the  licensee  had  no 
right  to  run  nis  machine  under  the  extended 
patent. 

Mr.  Justice  Curtis  having,  as  counsel,  given 
an  opinion  opposed  to  the  right  of  the  defend- 
ants, did  not  sit  in  the  case.  Mr.  Justice 
Thompson   and   Mr.   Justice   Story   had   both 
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given  opinions  against  tbe  right  of  the  assignee, 
unless  under  a  special  assignment.  This  was 
the  opinion  of  Mr.  Justice  Woodbury,  as  ex- 
pressed in  the  case  of  Wilson  v.  Rousseau.  Mr. 
Justice  McKinley  gave  an  opinion  against  the 
right  of  the  assignee  under  the  Act  of  1845, 
extending  Woodworth's  patent.  The  same  de- 
cision has  been  frequently  given,  by  the  justices 
of  this  bench;  in  the  second  and  seventh  cir- 
cuits. 

Sustained  by  the  authority  of  seven  justices 
of  this  court,  and  by  an  argimient  of  the  Su- 
preme Court  above  cited,  which,  I  think,  is  un- 
answerable, I  shall  deem  it  to  be  my  duty  to 
bring  the  same  question  now  decided,  when  it 
shall  arise  in  my  circuit,  for  the  consideration 
and  decision  of  a  full  bench. 

OBDEB. 

663*]  •This  cause  came  on  to  be  heard  on  the 
transcript  of  the  record  from  the  Circuit  Court 
of  the  United  States  for  the  Western  District  of 
Pennsylvania,  and  was  argued  by  counsel;  on 
consideration  whereof,  it  is  now  here  ordered, 
adjudged  and  decreed  by  this  court,  that  the  de- 
cree of  the  said  Circuit  Court  in  this  cause  be, 
and  the  same  is  hereby  affirmed,  with  costs. 


liESSEE    OF    IRWIN    H.    DOOLITTLE    et 

al.,  Plaintiffs, 

V. 

LEVI  BRYAN  et  al..  Defendants. 

Sale  on  venditioni  exponas  by  marshal  after  his 
removal  from  office  not  void. 

A  sale  of  land  by  a  marshal  on  a  venditioni  ex- 
ponas, after  be  is  removed  from  office,  and  a  new 
marshal  appointed  and  qualified.  Is  not  void. 

Such  sale  being  returned  to  the  court  and  con- 
firmed by  It,  on  motion,  and  a  deed  ordered  to  be 
made  to  the  purchaser  at  tbe  sale,  by  the  new  mar- 
shal, such  safe  being  made,  is  valid. 

« 

THIS  case  came  up  from  the  Circuit  Court  of 
the  United  SUtes  for  the  District  of  Ohio, 
on  a  certificate  of  division  in  opinion  between 
the  judges  thereof. 

The  following  was  the  entire  record  in  the 
case: 
The  United  States  of  America, 

District  of  Ohio,  ss. 

At  a  Circuit  Court  of  the  United  States,  for 
the  District  of  Ohio,  began  and  held  at  the 
City  of  Columbus,  in  said  district,  on  the  third 
Tuesday,  in  the  month  of  October,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and 
fifty-one,  and  of  the  independence  of  the  United 
States  of  America  the  76th,  before  the  Honor- 
able John  McLean  and  the  Honorable  Humph- 
rey H.  Leavitt,  Judges  of  said  court;  among 
other  proceedings  hiui,  were  the  following,  to 
wit: 

The  lessee  of  Irwin  B.  ^ 
Doolittle  et  al. 

V. 

Leri  Bryan  et  al. 

In  this  case  the  lessors  of  the  plaintiff,  being 
citizens  of  Illinois,  brought  their  action  of 
ejectment  to  recover  possession  of  one  thousand 
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acres  of  land  in  the  State  of  Ohio ;  the  deelai^- 
tion  being  duly  served  on  the  tenants  in  posses- 
sion,  they  appeared  and  entered  into  the  con- 
sent rule,  and  filed  the  general  issue.  On  the 
trial,  two  points  arose,  on  which  the  opinions 
of  the  judges  were  opposed,  to  wit: 

•1.  Whether  a  sale  of  land  by  a  mar-  [♦664 
shal,  on  a  venditioni  exponas,  after  he  is  re- 
moved from  office,  and  a  new  marshal  appoint- 
ed and  qualified,  is  void. 

2.  Whether  such  sale,  being  returned  to  the 
court,  and  confirmed  by  it  on  motion,  and  a 
deed  ordered  to  be  made  to  the  purchaser,  at 
the  sale,  by  the  ne^  marshal,  such  sale  being 
made,  is  valid. 

And  the  counsel  for  the  lessors  of  the  plain- 
tiflT,  moved  the  court  to  certify  the  above  points, 
for  decision,  to  the  Supreme  Court,  under  the 
statute. 

The  practice  to  confirm  the  marshal's  sale, 
is  under  the  fifteenth  section  of  the  state  stat- 
ute "regulating  judgments  and  executions," 
and  is  as  follows: 

"That  if  the  court  to  which  any  writ  of  exe- 
cution shall  be  returned  by  the  officer,  for  the 
satisfaction  of  which  any  lands  or  tenements 
may  have  been  sold,  shall,  after  having  care- 
fully examined  the  proceedings  of  such  officer, 
be  satisfied  that  the  sale  has,  in  all  respects, 
been  made  in  conformity  to  the  provisions  of 
this  Act,  they  shall  direct  their  clerk  to  make 
an  entry  thereof  on  the  journal,  that  the  court 
are  satisfied  with  the  legality  of  such  sale,  and 
an  order  that  the  said  officer  make  to  the  pur- 
chaser a  deed  for  such  lands  and  tenements." 

October  27,  1851. 

From  the  arguments  of  counsel,  the  follow- 
ing appeared  to  be  the  dates  of  the  several 
transactions : 

On  the  19th  of  February,  1829,  a  venditioni 
exponas  came  to  the  hands  of  William  Dough- 
erty, then  the  Marshal  of  Ohio.  The  writ  was 
returnable  to  the  July  Term,  1829. 

On  the  20th  of  April,  1829,  Dougherty  was 
removed  from  office. 

On  the  11th  of  May,  1829,  John  Patterson 
was  qualified  as  Marshal. 

On  the  10th  of  July,  1829,  Dougherty  sold 
the  land  in  question. 

At  the  July  Term,  1829,  the  writ  of  vendi- 
tioni exponas  was  returned,  by  which  it  ap- 
peared that  the  land  was  sold  to  Levi  Bryan, 
one  of  the  defendants.  The  sale  was  confirmed 
by  the  court,  and  Patterson,  the  then  Marshal, 
ordered  to  convey  the  land  to  Bryan,  the  pur- 
chaser. 

The  counsel  upon  both  sides  agreed  that  the 
plaintiffs  in  ejectment  could  not  recover  imless 
this  was  a  void  sale. 

It  was  argued  by  Mr.  Stanberry  for  the 
plaintiffs,  and  Mr.  Corwin  for  the  defendant. 

•Mr,  Justice  Grier  delivered  the  ['565 
opinion  of  the  court: 

On  the  trial  of  this  case  in  the  Circuit  Court, 
two  points  arose,  in  which  the  judges  were  di- 
vided in  opinion,  and  which  have  been  accord- 
ingly certified  to  this  court. 

1.  Whether  a  sale  of  land  by  a  marshal,  on  a 
venditioni  exponas,  after  he  is  removed  from 
office,  and  a  new  marshal  is  appointed,  is  void. 

2.  Whether  such  sale,  being  returned  to  the 
eourt  and  confirmed  by  it»  on  motion,  and  a 
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<ieed  ordered  to  be  made  to  the  purchaser  at 
the  sale,  by  the  new  marshal,  such  sa^p  being 
made,  is  valid. 

If  tlie  first  of  these  questions  be  answered  in 
tke  negative,  the  second  will  be  answered  af- 
firmatively, as  an  undisputed  consequence. 

Whether  a  sale,  made  by  a  marshal  after  he 
is  removed  from  office,  on  a  writ  of  venditioni 
«xponas,  is  void,  will  depend  on  the  construc- 
tion of  the  third  section  of  the  Act  of  May  7, 
1800,  ch.  45,  and  whether  it  is  a  repeal  of  the 
provisions  on  this  subject,  contained  in  the 
twenty-eighth  section  of  the  Judiciary  Act  of 
1789,  chap.  20. 

So  much  of  the  latter  Act  as  is  material  to 
our  inquiry,  is  as  follows:  "Every  marshal  or 
his  deputy,  when  removed  from  office,  or  when 
the  term  for  which  the  marshal  is  appointed 
shall  expire,  shall  have  power,  notwithstanding, 
to  execute  all  such  precepts  as  may  be  in  their 
hands  respectively  at  the  time  of  such  removal 
or  expiration  of  office,"  etc. 

The  third  section  of  the  Act  of  1800  enacts: 
''That  whenever  a  marshal  shall  sell  any  lands, 
tenements,  or  hereditaments,  by  virtue  of  proc- 
ess from  a  court  of  the  United  States,  and 
shall  die  or  be  removed  from  office,  or  the  term 
of  his  commission  expire,  before  a  deed  shall  be 
«xecuted  for  the  sam^  by  him  to  the  purchaser ; 
in  every  such  case  the  purchaser  or  plaintiff,  at 
whose  suit  the  sale  was  made,  may  apply  to  the 
court  from  which  the  process  issued,  and  set 
forth  the  case,  assigning  the  reason  why  the 
title  was  not  perfected  by  the  marshal  who  sold 
the  same;  and  thereupon  the  court  may  order 
the  marshal,  for  the  time  being,  to  perfect  the 
title,  and  execute  a  deed  to  the  purchaser,  he 
paying  the  purchase  money  and  costs  remain- 
ing unpaid.  And  where  a  marshal  shall  take 
in  execution  any  lands,  etc.,  and  shall  die  or  be 
removed  from  office,  or  the  term  of  his  commis- 
sion expire  before  a  sale  or  other  final  disposi- 
tion made  of  the  same,  in  every  case  the  like 
process  shall  issue  to  the  succeeding  marshal, 
and  the  same  proceedings  shall  be  had,  as  if 
such  former  marshal  had  not  died  or  been  re- 
moved, or  the  term  of  his  commission  had  not 
expired.  And  the  provisions  in  this  section 
contained,  shall  be,  and  they  are  hereby  extend- 
666*]  ed  *to  all  the  cases  respectively  which 
may  have  happened  before  the  passing  of  this 
Act." 

There  is  no  express  repeal  of  the  Act  of  1789 
to  be  found  in  this  Act  of  1800.  Nor  does  it 
contain  any  negative  terms  which  are  neces- 
sarily contrary  to  the  previous  affirmative  Act. 
A  latter  Act  is  never  construed  to  repeal  a 
prior  Act  unless  there  be  a  contrariety  or  repug- 
nancy in  them,  or  at  least  some  notice  taken  of 
the  former  Act  so  as  to  indicate  an  intention  to 
repeal  it.  The  law  does  not  favor  a  repeal  by 
implication  unless  the  repugnance  be  quite 
plain;  hence  it  has  been  decided  that,  although 
two  Acts  of  Parliament  be  seemingly  repu^ant, 
yet  if  there  be  no  clause  of  non  obstante  m  the 
latter  they  shall,  if  possible,  have  such  con- 
struction that  the  latter  may  not  be  a  repeal  of 
the  former  by  implication.  Dwarris  on  Stat. 
674,  and  cases  cited. 

The  purview  of  the  clause  of  the  Act  of  1789, 
now  in  question,  is  to  define  the  powers  of  a 
marshal  having  process  in  his  hands  at  the 
time  he  is  removed  or  his  office  expires;  it  au- 
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thorizes  him  to  execute  process  previously  di- 
rected to  him.  The  Act  of  1800  is  evidently  in- 
tended to  confer  rights  on  the  parties  to  have 
the  same  acts  performed  by  the  new  marshaL 
It  gives  cumulative  rights  and  powers,  for  the 
benefit  of  suitors. 

That  such  is  its  purview  and  policy,  is  evi- 
dent from  its  language — ^"the  purchaser  or  the 
plaintiff,"  it  is  said,  "may  apply,  and  the  court 
may  order  the  new  marshal  for  the  time  being;** 
and  although  "may"  is  changed  into  "shau,** 
in  the  latter  clause  of  the  section,  it  is  not 
necessarily  inconsistent  with,  nor  repugnant  to 
the  power  conferred  on  the  marshal  to  execute 
precepts  in  his  hands,  by  the  Act  of  1787.  The 
latter  Act  does  not  set  aside  or  make  void  proc- 
ess or  precepts  in  the  hands  of  the  out-going 
marshal,  or  require  him  to  hand  them  over  to 
the  new  officer.  It  authorizes  "like  process** 
to  issue  to  him;  and  the  word  "shall"  is  uaed 
because  it  is  the  most  proper  in  conferring  a 
power  on  the  officer,  and  is  not  incompatible 
with  the  choice  given  to  the  plaintiff  in  the 
first  clause  of  the  section.  The  laws  of  the 
several  States  affecting  liens  on  land,  and 
the  process  by  which  they  may  be  sold  for 
the  satisfaction  of  judgments,  differ  yery 
widely.  In  some,  by  attachment  a  lien  is 
created  at  the  institution  of  the  suit.  In  oth- 
ers, the  judgment  becomes  a  lien  at  the  time  of 
its  rendition ;  while  in  others,  the  execution  and 
levy  first  give  a  lien.  In  some,  lands  are  sold 
on  a  fi.  fa.,  while  in  others  it  can  be  sold  only 
on  a  venditioni  exponas.  Under  the  Act  of 
1789,  a  doubt  might  have  been  entertained, 
whether  land  attached  should  be  sold  by  the 
officer  who  had  originally  attached  it,  and 
whether,  if  process  issued  to  a  new  officer,  it 
might  not  be  a  relinquishment  of  the  lien  of 
the  original  attachment,  *as  by  fiction  [*667 
of  law  the  land,  like  personal  property  at- 
tached, might  be  considered  in  the  custody  of 
the  officer  who  attached  it.  Again,  an  officer, 
going  out  of  office,  may  have  an  execution  in 
his  hands  which  has  created  a  lien;  if  the  Act 
were  construed  so  a9  imperatively  to  require  a 
new  or  "like  process"  to  issue  to  the  new  offi- 
cer, the  lien,  and  with  it  the  debt,  might  be  lost. 
In  other  cases,  on  the  contrary,  a  marshal  may 
be,  and  often  is,  removed  from  office,  because 
money,  which  once  eets  into  his  hands,  cannot 
be  got  out  again,  and  a  plaintiff  may  much  pre- 
fer to  relinquish  his  execution  and  tiUce  a  new 
one.  Doubts,  also,  may  have  arisen,  whether 
a  venditioni  exponas  could  legally  issue  to  the 
new  marshal,  where  the  former  one  had  levied 
on  the  land  and  had  it  condemned.  All  these 
difficulties  are  obviated  by  the  Act  of  1800,  not 
by  repealing  the  general  powers  given  by  the 
Act  of  1789,  but  by  conferring  certain  powers 
on  the  new  officer,  where  it  is  found  expedieat 
or  necessary  that  he  should  exercise  them. 

It  is  an  argument  entitled  to  great  weight  in 
the  construction  of  these  statutes — that  differ- 
ent constructions  have  been  given  them  in  dif- 
ferent states,  and  the  practice  under  them  has 
been  more  or  less  conformed  to  the  state  prac- 
tice, without,  perhaps,  a  proper  regard  to  these 
Acts.  In  some,  the  Act  of  1800  has  been  over- 
looked altogether.  A  sharp  or  stringent  con- 
struction, which  should  now  declare  the  latter 
to  be  a  repeal  of  the  powers  conferred  by  the 
former,  might  have  the  effect  of  unsettling  ti- 
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Um  to  land  to  an  extent  the  court  may  not  be 
able  to  anticipate.  In  the  present  case,  it  is 
said,  the  land  was  sold  in  1829.  The  purchaser 
paid  his  money  and  obtained  his  deed  upon  the 
faith  of  a  judgment  of  the  court  that  the  sale 
was  regular,  and  has  held  the  land  under  this 
title  ever  since.  Hundreds  of  similar  cases  may 
probably  be  found,  where  the  same  objections 
to  the  sale  exist.  Under  such  circumstances  a 
court  should  be  even  astute  in  avoiding  a  con- 
struction which  may  be  productive  of  much 
litigation  and  insecurity  of  titles. 

We  therefore  answer  the  first  puestion  pro- 
posed, in  the  negative;  which  involves,  as  a 
necessary  consequence,  an  affirmative  answer  to 
the  second,  so  far  as  it  afi'ects  the  case  before 
us.  But  we  do  not  mean  to  say  that  the  con- 
firmation of  a  void  sale  by  the  court  would 
make  it  valid. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Ohio,  and 
on  the  points  or  questions  on  which  the  judges 
of  the  said  Circuit  Court  were  opposed  in  opin- 
568*]  ion,  and  *which  were  certified  to  this 
coiu't  for  its  opinion,  agreeably  to  the  Act  of 
Congress  in  such  case  made  and  provided,  and 
was  argued  by  counsel;  on  consideration 
whereof,  it  is  the  opinion  of  this  court — 

1.  ''That  a  sale  of  land  by  a  marshal,  on  a 
venditioni  exponas,  after  he  is  removed  from  of- 
fice, and  a  new  marshal  appointed  and  quali- 
fied,'* is  not  void. 

2.  That  ''such  sale  being  returned  to  the 
court,  and  confirmed  by  it  on  motion,  and  a 
deed  ordered  to  be  made  to  the  purchaser,  at 
the  sale,  by  the  new  marshal,  such  sale  being 
made,  is  valid." 

Whereupon  it  is  now  here  ordered  and  ad- 
judged by  this  court,  that  it  be  bo  certified  to 
the  said  Circuit  Court. 


SAMUEL  VEAZIE  and  Levi  Young,  Plaintiffs 

in  Error, 

V. 

WYMAN  B.  S.  MOOR. 

State  grant  of  exclusive  right  to  navigate  up- 
per waters  of  Penobscot  River,  valid. 

The  River  Penobscot  is  entirely  within  the  State 
of  Maine,  from  its  source  to  its  mouth.  For  the 
last  eight  miles  of  its  course,  it  is  not  navigable. 
but  crossed  by  four  dams  erected  for  manufactur- 
ing purposes.  Higher  up  the  stream  there  was  an 
Imperfect  navigation. 

A  law.  of  the  State,  granting  the  exclusive  navi- 
gation of  the  upper  river  to  a  company  who  were 
to  improve  It,  is  not  m  conflict  with  the  8th  section 
of  the  1st  article  of  the  Constitution  of  the  United 
States,  and  a  license  to  carry  on  the  coasting  trade 
did  not  entitle  a  vessel  to  navigate  the  upper  waters 
of  the  river. 

THIS  case  was  brought  up  from  the  Supreme 
Judicial  Court  of  the  State  of  Maine,  by  a 
writ  of  error  issued  under  the  25th  section  of 
the  Judiciary  Act. 

The  facts  in  the  case  are  stated  in  the  opin- 
ion of  the  court. 

It  was  argued  by  Mr.  Paine  for  the  plain- 
tiffs in  error,  and  by  Messrs.  Kelley  and  Moor 
for  the  defendant  in  error. 
14  li.  ed. 


The  following  propositions  were  contended 
for,  in  an  elaborate  brief,  filed  by  the  counsel 
for  the  plaintiffs  in  error: 

1.  That  the  constitutional  power  of  Congress 
in  question  embraces  the  right  to  adopt  any 
means  reasonably  necessary,  in  their  opinion,  to 
the  successful  prosecution  of  commerce  among 
the  States  and  with  foreign  nations. 

2.  That  Congress  has  adopted,  as  such 
means,  the  whole  commercial  marine  of  the 
country,  every  part  of  which,  as  a  unit,  is  un- 
der their  entire  control  and  regulation,  with- 
out regard  to  the  waters  on  which  the  naviga- 
tion is  carried  on. 

3.  That  to  constitute  a  part  of  this  commer- 
cial marine,  no  other  qualifications  are  neces- 
sary than  those  prescribed  by  Congress  in  the 
•several  Acts  regulating  the  registry  ['569 
and  enrollment  of  vessels,  and  such  registry  or 
enrollment  is  evidence  of  a  compliance  with  the 
prescribed  conditions. 

4.  That  any  vessel  so  enrolled,  being  licensed, 
has  an  unrestricted  right  to  navigate  all  the 
navigable  waters  of  the  United  States,  where- 
ever  they  may  be  found  serviceable  te  its  use. 

6.  That  the  power  of  Congress  to  regulate 
commerce  is  as  extensive  on  land  as  water,  and 
is  irrespective  of  both;  that  these  compose  no 
part  of  commerce  or  navigation,  but  are  subject 
to  be  adopted  as  ways  or  thoroughfares  of  it, 
whenever  they  may  be  required  by  the  wante 
of  either;  and  that  in  legislating  upon  the  sub- 
ject, Congress  has  not  discriminated  between 
one  class  or  body  of  navigable  waters  and  an- 
other, but  has  made  all  such  waters  free  for 
the  uses  of  navigation,  wherever  any  portion 
of  the  commercial  marine  of  the  country  may 
exist. 

6.  That  under  the  Stetute  of  1831,  March  2, 
sec.  3,  the  plaintiffs'  boat  is  expressly  included 
as  provided  for  by  said  Act,  and  is  thus  em- 
braced within  the  power  of  Congress,  even  if 
not  included  in  the  general  provisions  of  the 
Acts  regulating  the  "coasting  trade." 

7.  That  the  right  of  Congress  to  regulate 
"commerce  with  the  Indian  tribes,"  extends  to 
and  embraces  the  Penobscot  tribe  of  Indians, 
and  the  Legislature  of  Maine  has  no  right  to 
restrict  the  people  to,  or  deprive  them  of,  any 
particular  mode  of  intercourse  or  trade  with 
them. 

8.  That  any  Act  of  a  Stete  Legislature  con- 
travening such  right  of  navigation,  as  does  the 
Act  set  forth  in  defendants'  bill  of  complaint, 
is  absolutely  null  and  void. 

The  pointe  made  by  the  counsel  for  the  de- 
fendant in  error  were  thus  stated: 

The  only  question  here  is,  whether  the  grant 
to  Moor  is  in  conflict  with  that  provision  of  the 
Constitution  which  gives  Congress  the  right  to 
regulate  commerce. 

A  party  alleging  that  a  stete  law  is  unconsti- 
tutional, takes  on  himself  the  burden  of  estab- 
lishing these  three  propositions. 

First.  That  the  matter  or  subject  in  contro- 
versy is  within  the  legislative  jurisdiction  of 
Congress. 

Second.  That  Congress  has  de  facto  legis- 
lated on  the  subject,  and  embraced  it  within 
rcf^ulations  established  by  ite  legislation;  and, 

Third.  That  the  party  impeaching  the  law, 
has  himself  ac(}uired  rights  in  the  subject  mat- 
ter which  is  in  controversy,  and  that  these 
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rights  have  heen  invaded  by  the  legislation  of 
the  State. 

570*]     *  Applying   these   rules   to   this    case, 
plaintiffs  are   bound   to   show, 

First.  That  the  navigation  of  the  Penobscot 
River,  above  Old  Town  Falls,  is  within  the  ju- 
risdiction of  Congress. 

Second.  That  Congress  has  embraced  this 
navigation  in  its  legislation,  and  provided  reg- 
ulations for  it;  and. 

Third.  That  they  have  ac(^uired  rights  in 
that  navigation  under  the  legislation  of  Con- 
gress, which  rights  have  been  impaired  by  the 
law  of  the  State. 

Plaintiffs  must  establish  all  three  of  these 
propositions.  It  is  not  enoug^  for  them  to 
establish  any  two  of  them.  If  they  fail  in 
any  one  of  them,  they  have  no  ground  to  stand 
upon. 

Ist.  At  to  the  first  of  these  propositions. 
The  grant  beinj?  confined  to  waters  wholly  in- 
ternal, plaintiff  can  carry  on  no  navigation 
by  means  of  those  waters,  with  any  foreign  na- 
tion, nor  with  any  other  state.  We  think  this 
is  almost  too  plain  for  argument.  Moor  v. 
Veazie,  32  Maine,  343;  Wilson  v.  Black  Bird 
Creek  Marsh  Co.  2  Pet.  250;  3  Kent's  Com. 
458;  Livingston  v.  Van  Ingen,  9  Johns.  506; 
Gibbons  v.  Ogden,  17  Id.  488;  Id.  9  Wheat.  1; 
New  Bedford. Bridffe  case,  1  Wood.  &  M.  404; 
Kellogg  V.  Union  Company,  12  Conn.  7;  Pas- 
senger case,  7  How.  283;  Brown  v.  Maryland, 
12  Wheat.  419;  New  York  v.  Miln,  11  Pet.  102; 
3  Cowen,  713. 

Again.  This  grant  is  not  in  conflict  with 
the  power  of  Congress  to  regulate  commerce 
with  the  Indian  tribes. 

1.  Because  commerce,  in  this  connection, 
does  not  include  navigation.     32  Maine,  343. 

2.  Because  the  Constitution  manifestly  refers 
only  to  independent  tribes  with  which  the  gen- 
eral government  may  come  in  conflict;  not  to 
those  small  remnants  of  tribes  scattered  oyer 
the  country,  which  are  under  state  jurisdiction 
and  guardianship.     32  Maine,  343. 

2d.  We  hold  that  plaintiffs  entirely  fail  to 
establish  the  second  proposition,  to  wit:  That 
the  navigation  of  these  waters  is  embraced 
within  the  actual  legislation  of  Congress.  None 
of  the  Acts  cited  were  ever  intended  to  apply  to 
waters  wholly  within  the  limits  of  a  state,  and 
which  could  not  be  reached  by  vessels  from 
foreign  ports,  or  from  other  states. 

Again.  We  contend  that  if  Congress  has,  or 
should  |>ass  any  acts  interfering  with  commerce 
purely  internal,  they  would  be  unauthorized 
and  void.  Passenger  Case,*  7  Uow.  283;  Gen- 
esee Chief,  12  Id.  443. 

3d.  As  to  the  third  proposition,  the  case 
fails  to  show  that  plaintiffs  have  acquired  any 
rights  in  the  navigation  of  the  waters  of  the 
upper  Penobscot,  under  any  regulation  of 
Congress,  or  in  any  other  way  or  manner. 

Assuredly  there  can  be  no  pretense  that 
571*1  plaintiffs  were  en^ged  •in  any  com- 
merce on  those  waters  with  any  foreign  na 
tion,  or  with  any  other  state.  Nor  is  there 
any  fact  or  evidence  in  the  case  tending  to 
show  that  they  were  engaged  in  commerce 
with  the  Penobscot  tribe.  It  does  not  appear 
that  they  traded  or  had  any  intercourse  with 
that  tribe,  nor  that  they  wished  or  intended  to 
have  any  such  intercourse.  The  Penobscots 
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are  not  represented  here.  They  do  not  com- 
plain of  the  ^rant.  There  is  no  fact  going  to 
show  that  this  grant  has  any  bearing  or  effect 
on  any  commerce  to  which  they  are  parties.  If 
they  have  any  ports  of  entry  or  clearance,  for 
aught  the  case  finds,  such  ports  may  be  as  her- 
metically sealed  as  those  of  Japan. 

If  plaintiffs  fail  to  show  that  they  have  ae- 
quired  rights  which  have  been  taken  away, 
they  cannot  complain,  even  if  the  act  was  most 
palpably  against  the  Constitution.  Wheeling 
Bridge  case,  13  How.  518;  East  Hartford  v. 
Hartford  Bridge  Company,  17  Conn.  79. 

Mr.  Justice  Daniel  delivered  the  opinion  of 
the  court: 

The  questions  raised  upon  this  record,  how- 
ever subdivided  or  varied  they  may  have  been 
in  form  or  number,  are  essentially  and  proper- 
ly restricted  to  the  power  and  the  duty  of  this 
court,  to  inquire  into  the  constitutional  obliga- 
tion of  the  law  of  the  State  of  Maine,  upon 
which  the  decision  of  the  Supreme  Court  of 
that  State  was  founded ;  for  if  that  law  and  the 
privileges  conferred  thereby,  be  coincident  with 
the  eighth  section  of  article  1st  of  the  Constitu- 
tion, they  can  be  assailable  here  upon  no  just 
exception. 

It  is  insisted,  however,  that  the  Statute  of 
the  State  of  Maine  is  in  derogation  of  the  power 
vested  in  Congress  by  the  article  and  section 
above  mentioned,  "to  regulate  commerce  with 
foreign  nations,  and  among  the  several  States^ 
and  with  the  Indian  tribes."  We  will  examine 
the  character  of  this  objection  with  reference 
to  the  facts  disclosed  by  the  record,  and  with 
reference  also  to  the  provisions  of  the  statute  in 
question,  as  they  have  been  designed  to  operate 
on  those  facts:  and  as  these  last  are  all  agreed 
by  the  parties,  there  can  be  no  need  of  a  com- 
parison of  the  testimony  to  ascertain  their 
verity. 

The  River  Penobscot  is  situated  entirely 
within  the  State  of  Maine;  having  its  rise  far 
in  the  interior  of  the  State;  it  is  not  subject  to 
the  tides  above  the  City  of  Bangor,  near  it« 
mouth.  Between  the  City  of  Bangor  and  Old 
Town,  a  distance  of  eigne  miles,  the  Penobscot 
passes  over  a  fall,  is  crossed  by  four  dams 
erected  for  manufacturing  purposes,  and  for 
the  above  space  is  not,  at  this  time,  and  never 
has  been,  navigable;  but  there  is  a  railroad 
from  Bangor  to  the  steamboat  landing  at  Old 
Town.  On  the  30th  day  of  July,  1846,  the 
IjCgislature  of  Maine,  by  •law  enacted,  [•ST a 
that  "William  Moor  and  Daniel  Moor,  Jr.» 
their  associates  and  assigns,  were  authorized  to 
improve  the  navigation  of  the  Penobscot  River 
above  Old  Town,  and  for  that  purpq^,  were 
authorized  to  deepen  the  channel  of  the  river, 
to  cut  down  and  remove  any  gravel  or  ledge, 
bars,  rocks  or  other  obstructions  in  the  bed 
thereof;  to  erect  in  the  bed,  on  the  shore  or 
bank  of  said  river,  suitable  dams  and  locks, 
with  booms,  piers,  abutments,  breakwaters  and 
other  erections  to  protect  the  same;  to  build 
upon  the  shore  or  bank  of  said  river,  any  canal 
)r  canals  to  connect  the  navigable  parts  of  said 
river;  or  (in  case  it  shall  be  deemed  the  prefer- 
able mode  of  improvement)  any  railroads  for 
the  like  purpose. 

After  providing  the  modes  of  acquiring  lands 
or  gravel  on  the  shores  or  in  the  bed  of  the 
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river,  and  for  compensating  the  owners  of 
property  used  in  the  prosecution  of  the  con- 
templated improvement,  the  Act  proceeds  to 
limit  the  time  for  the  completion  of  the  under- 
taking, within  particular  termini  therein  named, 
to  the  period  of  seven  years  from  its  date;  and 
farther  requires  that,  within  the  period  thus 
limited,  the  grantees  shall  build  and  run  a 
steamboat  between  those  termini,  and  shall, 
within  the  same  time,  make  a  canal  and  lock 
around  the  falls  of  the  river,  or  a  railroad  t9 
connect  the  route  above  with  that  below  the 
falls. 

Then  follows  section  fourth  of  the  statute, 
containing  the  provision  objected  to.  It  is  in 
these  words:  "If  said  William  Moor  and 
Daniel  Moor,  Jr.,  their  associates  and  assigns, 
shall  perform  the  conditions  of  this  grant  as 
contained  in  the  preceding  section,  the  sole 
right  of  navigating  said  river  by  boats  propelled 
by  steam  from  said  O^d  Town  so  far  up  as  they 
shall  render  the  same  navigable,  is  hereby 
granted  to  them  for  the  term  of  twenty  years 
from  and  after  the  completion  of  the  improve- 
ment, as  provided  in  the  third  section  of  this 
Act."  Thie  defendant  in  error,  who  is  assignee 
of  the  original  grantees  from  the  Legislature, 
having  maue  cerSetin  improvements  in  the  river 
by  the  removal  of  rocks,  and  by  deepening  the 
channel  in  other  places,  so  as  to  enable  boats 
to  run  therein,  with  two  and  a  half  feet  of 
water  less  than  was  requisite  for  navigation 
previously  to  these  improvements,  and  all  with- 
in the  limit  prescribed  to  him  by  law,  built, 
and  on  the  27th  of  May,  1847,  placed  upon  the 
said  river,  the  steamboat  Governor  Neptune, 
and  ran  her  from  Old  Town  over  the  Piscata- 
quis Falls,  to  a  place  called  Nickaton.  In  the 
spring  of  the  year  1847,  the  defendant  in  error 
placed  on  the  river  the  steamboat  Mattanaw- 
cook,  and  ran  her  to  Lincoln,  till  obstructions 
were  removed  by  him  at  a  place  called  the  Mo- 
hawk Rips,  above  the  Piscataquis  Falls;  and 
has  also  built  and  is  now  running  upon  the 
673*]  river,  another  steamboat  'called  the 
Sam  Houston,  in  addition  to  the  Governor  Nep- 
tune and  the  Mattanawcook. 

The  plaintilT  in  error,  Samuel  Veazie,  built 
the  steamboat.  Governor  Dana,  and,  in  conjunc- 
tion with  the  other  plaintiffs,  Levi  and  Warren 
R.  Younsf,  ran  her  upon  the  Penobscot  River 
between  Old  Town  and  the  Piscataquis  Falls, 
from  the  10th  day  of  May,  1849,  until  they 
were  arrested  by  an  injunction  granted  at  the 
suit  of  tne  defendant  in  error.  The  steamboat 
Governor  Dana  was  enrolled  and  licensed  for 
the  coasting  trade,  at  the  custom  house  at  Ban- 
gor. The  Penobscot  tribe  of  Indians  own  all 
the  islands  in  the  Penobscot  River  above  Old 
Town  Falls,  some  of  which  they  occupy;  and 
this  tribe  always  have  been,  and  now  are,  un- 
der the  jurisdiction  and  guardianship  of  the 
State  of  Maine. 

Upon  this  state  of  facts  agreed,  the  Supreme 
Judicial  Court  of  Maine,  after  argument  and 
advisement,  at  its  June  Term,  1850,  decreed, 
that  the  plaintiffs  in  error  be  perpetually  en- 
joined to  desist  and  refrain  from  running  and 
employing  the  steamboat  Governor  Dana,  pro- 
pelled by  steam,  for  transporting  passengers  or 
merchandise  oft  said  river,  or  any  part  thereof 
above  Old  Town,  and  also  from  building, 
using,  and  employing,  any  other  boat  propelled 
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by  steam  on  that  part  of  the  said  river  for 
that  purpose,  without  the  consent  of  the  said 
Wyman  B.  S.  Moor,  obtained  according  to  law, 
until  the  said  Moor's  exclusive  right  shall  ex- 
pire. The  court  further  decreed  to  the  defend- 
ant in  error,  the  sum  of  $1,052.45,  for  damages 
and  expenses  incurred  by  him,  by  reason  of 
the  interference  with  his  rights  on  the  part  of 
the  plaintiffs  in  error. 

Upon  a  comparison  of  this  decree,  and  of  the 
statute  upon  which  it  is  founded,  with  the  pro- 
vision of  the  Constitution  already  referred  to, 
we  are  unable  to  perceive  by  what  rule  of  in- 
terpretation either  the  statute  or  the  decree 
can  be  brought  within  either  of  the  categories 
comprised  in  that  provision. 

These  categories  are,  1st.  Conunerce  with 
foreign  nations.  2d.  Commerce  amongst  the 
several  States.  3d.  Commerce  with  the  Indian 
tribes.  Taking  the  term  "commerce"  in  its 
broadest  acceptation,  supposing  it  to  embrace 
not  merely  traffic,  but  the  means  and  vehicles 
by  which  it  is  prosecuted,  can  it  properly  be 
made  to  include  objects  and  purposes  such  as 
those  contemplated  by  the  law  under  review? 
Commerce  with  foreign  nations  must  signify 
commerce  which  in  some  sense  is  necessarily 
connected  with  these  nations,  transactions 
which  either  immediately,  or  at  some  stage  of 
their  progress,  must  be  extraterritorial.  The 
phrase  can  never  be  applied  to  transactions 
wholly  internal,  between  citizens  of  the  same 
community,  or  to  a  polity  and  laws  whose  ends 
and  purposes  and  operations  are  restricted  to 
*the  territory  and  soil  and  jurisdiction  ['574 
of  such  community.  Nor  can  it  be  properly 
concluded,  that,  because  the  products  of  do- 
mestic enterprise  in  agriculture  or  manufact- 
ures, or  in  the  arts,  may  ultimately  become 
the  subjects  of  foreign  commerce,  that  the  con- 
trol of  the  means  or  the  encouragements  by 
which  enterprise  is  fostered  and  protected,  is 
legitimately  within  the  import  of  the  phrase 
"foreign  commerce,"  or  fairly  implied  in  any 
investiture  of  the  power  to  regulate  such  com- 
merce. A  pretension  as  far  reaching  as  this, 
would  extend  to  contracts  between  citizen  and 
citizens  of  the  same  state,  would  control  the 
pursuits  of  the  planter,  the  grazier,  the  manu- 
facturer, the  mechanic,  the  immense  opera- 
tions of  the  collieries  and  mines  and  furnaces  of 
the  country ;  for  there  is  not  one  of  these  avoca- 
tions, the  results  of  which  may  not  become  the- 
subjects  of  foreign  commerce,  and  be  borne 
either  by  turnpikes,  canals  or  railroads,  from 
point  to  point  within  the  several  States,  to- 
wards an  ultimate  destination,  like  the  one 
above  mentioned.  Such  a  pretension  would 
effectually  prevent  or  paralyze  every  effort  at 
internal  improvement  by  the  several  States;  for 
it  cannot  be  supposed  that  the  States  would  ex- 
haust their  capital  and  their  credit  in  the  con- 
struction of  turnpikes,  canals  and  railroads, 
the  remuneration  derivable  from  which,  and  all 
control  over  which,  might  be  immediately 
wrested  from  them,  because  such  public 
works  would  be  facilities  for  a  commerce 
which,  whilst  availing  itself  of  those  facilities, 
was  unquestionably  internal,  although  inter- 
mediately or  ultimately  it  might  become  for- 
eign. 

The  rule  here  given  with  respect  to  the  reg- 
ulation of  foreign  commerce,  equally  excludes 
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from  the  regulation  of  commeroe  between  the 
States  and  the  Indian  tribes  the  control  over 
turnpikes,  canals,  or  railroads,  or  the  clear- 
ing and  deepening  of  watercourses  exclusively 
within  the  States,  or  the  management  of  the 
transportation  upon  and  by  means  of  such 
improvements.  In  truth,  the  power  vested  in 
Congress  by  article  Ist,  section  8th  of  the  Con- 
stitution, was  not  designed  to  operate  upon 
matters  like  those  embraced  in  the  Statute  of 
the  State  of  Maine,  and  which  are  essentially 
local  in  their  nature  and  extent.  The  design 
and  object  of  that  power,  as  evinced  in  the 
history  of  the  Constitution,  was  to  establish  a 
perfect  equality  amongst  the  several  States  as 
to  commercial  ripfhts,  and  to  prevent  unjust 
and  invidious  distinctions,  which  local  jeal- 
ousies or  local  and  partial  interests  might  be 
disposed  to  introduce  and  maintain.  These 
were  the  views  pressed  upon  the  public  atten- 
tion by  the  advocates  for  the  adoption  of  the 
Constitution,  and  in  accordance  therewith  have 
been  the  expositions  of  this  instrument  pro- 
pounded by  this  court,  in  decisions  quoted  by 
counsel  on  either  side  of  this  cause,  though 
575*]  differently  applied  by  them.  •Vide 
The  Federalist,  Nos.  7  and  11,  and  the  cases  of 
Gibbons  ▼.  Ogden,  9  Wheat.  1;  New  York  v. 
Milne,  11  Pet.  102;  Brown  v.  The  State  of 
Maryland,  12  Wheat.  419;  and  the  License 
Cases  in  6  How.  504. 

The  fact  of  procuring  from  the  collector  of 
the  port  of  Bangor  a  license  to  prosecute  the 
coasting  trade  for  the  boat  placed  upon  the 
Penobscot  by  the  plaintiff  in  error  (the  Gov- 
ernor Dana),  does  not  affect,  in  the  slightest 
degree,  the  rights  or  condition  of  the  parties. 
These  remain  precisely  as  thejr  would  have 
stood  had  no  such  license  been  obtained.  A 
license  to  prosecute  the  coasting  trade,  is  a 
warrant  to  traverse  the  waters  washing  or 
bounding  the  coasts  of  the  United  States.  Such 
a  license  conveys  no  privilege  to  use,  free  of 
tolls,  or  of  any  condition  whatsoever,  the 
canals  constructed  by  a  state,  or  the  water- 
courses partaking  of  the  character  of  canals  ex- 
clusively within  the  interior  of  a  state,  and 
made  practicable  for  navigation  by  the  funds 
of  the  state,  or  by  privileges  she  may  have  con- 
ferred for  the  accomplishment  of  the  same  end. 
The  attempt  to  use  a  coasting  license  for  a  pur- 
pose like  this,  is,  in  the  first  place,  a  departure 
from  the  obvious  meaning  of  the  document  it- 
self, and  an  abuse  wholly  beyond  the  object 
and  the  power  of  the  government  in  granting  it. 

Upon  the  whole,  we  are  of  the  opinion  that 
the  decision  of  the  Supreme  Judicial  Court  of 
the  State  of  Maine  is  in  accordance  with  the 
Constitution  of  the  United  States,  and  ought 
to  be,  and  ia  hereby  affirmed. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Supreme  Judi- 
cial Court  of  the  State  of  Maine,  and  was 
argued  by  counsel;  on  consideration  whereof, 
it  is  now  here  ordered  and  adjudged  by  this 
court,  that  the  judgment  of  the  said  Supreme 
Judicial  Court  in  this  cause  be,  and  the  same 
is  hereby  affirmed,  with  costs. 

Arg— 32  Me.  343.  ^ 
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V. 

EDMUND  BURKE. 

Commissioner  of  Patents — ^Action  lies  for 
fusal  to  furnish  copies  of  record  on  legal  de- 
mand—demand accompanied  by  insult  not 
legal — subsequent  proper  demand  must  be 
complied  with. 

Where  an  action  was  brought  asrainst  the  Com- 
missioner of  Patents  for  refusing  to  give  copies  of 
papers  In  his  office,  and  no  special  damage  was  set 
out  in  the  declaration,  evidence  of  the  professional 
pursuits  of  the  applicant  was  not  admissible. 

Where  the  application  was  made  through  a  third 
person,  letters  of  both  parties  to  this  third  person 
were  admissible  in  evidence,  as  part  of  the  res 
gests. 

•Patents  are  public  records,  and  It  is  the  [•57« 
duty  of  the  Commissioner  to  give  authenticated 
copies  to  any  person,  on  payment  of  the  legal 
fees. 

But  the  party  entitled  to  such  services  must  re- 
quest their  performance  In  a  proper  manner,  and 
not  accompany  his  demand  with  insult  or  abuse. 

Hence,  the  Commissioner  could  not  be  held  re- 
sponsible for  refusing  to  comply  with  a  demand 
couched  in  such  language. 

But  when  a  second  application  was  made,  in  a 
proper  manner,  the  Commissioner  ought  to  have 
complied  with  it. 

rpHIS  case  was  brought  up  by  writ  of  error 
L  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Columbia,  holden  in 
and  for  the  County  of  Washington. 

Boy  den  was  a  citizen  of  Massachusetts,  and 
Burke  was  a  Commissioner  of  Patents  at  the 
time  when  the  transactions  took  place  which 
were  the  subject  of  the  suit. 

The  ground  of  the  action  was,  that  Burke 
willfully,  maliciously,  and  corruptly,  and  witli 
intent  to  injure  Boy  den,  had  refused  to  give 
copies  of  certain  patents. 

The  bills  of  exceptions  referred  to  certain 
letters,  which  will  be  mentioned  chronologic- 
allv. 

On  the  14th  December,  1847,  Boyden  wrote 
a  long  letter  to  Burke,  too  long  to  be  inserted. 
The  following  extract  from  it  will  be  sufficient: 

"If,  in  your  letter  of  August  10,  1847,  you 
mean  by  the  'office'  yourself,  or  the  author  of 
the  letters  which  I  have  received  from  you, 
you  prescribe  two  conditions  in  said  letter 
which  are  inconsistent,  viz.:  that  my  letters 
to  ^ou,  or  to  the  author  of  those  letters  sub- 
scribed by  you,  should  be  both  respectful  and 
proper.  It  is  improper  to  treat  a  person  re- 
spectfully while  it  is  known  that  he  is  un- 
worthy of  respect ;  therefore,  it  is  impossible  to 
comply  with  your  prescriptions.  The  claim  of 
unworthy  office  holders  to  have  people,  aa  they 
say,  respect  the  offices  they  hold,  while  it  ia 
known  tnat  the  incumbents  are  unworthy  of  re- 
spect, is  absurd.  Do  you  mean,  when  you  urge 
people  to  respect  'the  office,'  to  have  them  re- 
spect you  merely  because  you  hold  the  office, 
while  it  is  known  that  you  are  unworthy  of  re- 
spect?   This  is  a  free  country  I"  etc.,  etc. 

On  the  same  day  Mr.  Boyden  wrote  to  Mr. 
Greenough,  in  Washington,  as  follows: 

Boston,  Mass.,  December  14,  1847. 

Sir — ^Your  letter  of  the  23d  ult.  was  duly  re- 
ceived. I  wrote  to  Mr.  Burke  to-day,  criticis- 
ing his  conduct,  and  informing  him  that  I 
wish  him  to  deliver  to  you  a  certified  copy  of 
each  of  the  following  patents,  including  draw- 
ings, specifications,  and  claims,  or  of  all  of 
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them  which  are  recorded  in  the  Patent  Office: 
George  W.  Henderson  and  John  E.  Cayford's 
patent,  dated  April  14,  1830,  Charles  Kenzie's 
patent,  dated  July  1,  1836,  and  J.  K.  Millard's 
patent,  dated  May  9,  1846. 
577*]  •You  will  oblige  by  tendering  the  fees 
for  tiiose  copies  if  he  declines  furnishing 
them;  and  if  you  obtain  them,  I  wish  you  to 
send  them  by  mail  to  me  at  Boston. 
Respectfully, 

(Signed)  Uriah  A.  Boyden. 

Test:  John  A.  Smith,  Clk. 

Mr.  Greenough»  accordingly,  called  upon  Mr. 
Burke,  who  declined  to  cause  the  copies  to 
be  prepared  for  him,  as  the  agent  of  Mr.  Boy- 
den, and  addressed  to  Mr.  Greenough  an  ex- 
planatory letter,  from  which  the  following  is 
an  extract: 

"Of  these  reasons,  for  declining  to  cause  the 
copies  to  be  made  for  him,  which  you  request- 
ed, you  were  duly  apprised.  And  you  were  also 
informed,  as  Mr.  Boyden  himself  has  been  in- 
formed, that,  until  he  comes  to  the  conclu- 
sion to  treat  this  office  with  the  civility  which 
the  customs  and  rules  of  official  intercourse  re- 
quire, this  office  will  have  no  intercourse  with 
him,  directly  or  through  the  agency  of  others. 
When  he  concludes  to  conduct  his  intercourse 
with  this  office  with  decency  and  propriety,  his 
business  will  be  attended  to." 

On  the  20th  of  January,  1848,  Mr.  Burke 
made  the  following  memorandum,  which  he 
handed  to  Mr.  Laskey,  who  had  called  for  the 
same  papers: 

Patent  Office,  January  20,  1848. 

Mr.  R.  H.  Laskey,  as  the  agent  of  Uriah  A. 
Boyden,  calls  for  the  following  copies  of  pat- 
ents, including  drawings,  specifications,  and 
elaims,  or  of  all  of  them,  which  are  recorded  in 
the  Patent  Office,  viz.:  George  W.  Henderson 
and  John  E.  Cayford's  patent,  dated  April  14, 
1830;  Charles  Kenzie's  patent,  dated  July  I, 
1846;  and  J.  K.  Millard's  patent,  dated  May  9, 
1846 ;  for  which  he  offers^ to  pay  the  usual  fees 
reouired  by  law  for  copies.  ^ 

1  hereby  refuse  to  give  him  the  copies  called 
for  for  Mr.  Boyden,  or  to  transact  any  other 
business  for  Mr.  Boyden  with  Mr.  Laskey.  I 
do  not  refuse  copies  of  any  patents  or  other 
papers  which  Mr.  Laskey  requires  for  himself 
or  for  any  other  person,  except  Mr.  Boyden.  I 
refuse  to  do  any  business  for  Mr.  Boyden, 
whether  he  applies  for  the  same  personally  or 
by  agent,  until  he  comes  to  the  conclusion  to 
observe,  in  his  communications  with  this  office, 
or  its  official  head,  the  proprieties  usually  ob- 
served in  official  intercourse.  When  he  comes 
to  the  conclusion  to  address  this  office,  or  its 
headj  in  respectful  language,  any  business 
which  he  may  have  with  it  will  be  done  as  it  is 
done  for  other  persons,  whether  he  applies  in 
person  or  by  agent.  Edmund  Burke. 

Mr.  Boyden  soon  afterwards  brought  his  ac- 
tion against  Burke,  as  above  stated. 
678^]  •On  the  trial  of  the  cause,  the  plain- 
tiff's counsel  took  four  bills  of  exceptions;  the 
first  three  of  which  related  to  evidence,  and 
the  fourth  an  exception  to  a  general  instruc- 
tion, that  the  plaintiff  was  not  entitled  to  re- 
cover. 

They  were  as  follows: 

First  Exception* 

On  the  trial  of  the  issue  in  this  eause,  the 
14  li.  ed. 


plaintiff,  to  maintain  the  issue  on  his  part 
joined,  offered  to  give  evidence  tending  to 
show  that  he  is  a  citizen  of  the  United  States, 
residing  in  Boston,  in  the  State  of  Massachu- 
setts ;  that  he  is  a  civil  engineer  and  machinist, 
and  as  such  was,  in  the  month  of  Januair, 
1848,  engaged  in  making  improvements  in 
"Turbines"  and  "water  wheels;'^  that  this  fact 
was  known  to  the  defendant;  that  the  defend- 
ant was  at  the  same  time  Commissioner  of 
Patents;  that  the  plaintiff,  in  order  to  see 
what  machinery  having  in  view  the  same  pur- 
pose, had  been  theretofore  patented,  as  well  to 
guard  himself  against  any  suit  bv  such  previ- 
ous patentees,  for  any  alleged  infringement  of 
their  said  patents,  as  also  to  avoid  any  in- 
fringement thereof,  and  to  save  himself  time, 
labor,  and  expense,  required  copies  of  certain 
patents  then  of  record  in  the  Patent  Office, 
and  which  had  been  theretofore  issued  to  the 
persons  mentioned  in  the  memorandum  of 
January  20th;  that,  on  the  20th  day  of  Jan< 
uary,  1848,  the  said  plaintiff  applied  to  the 
said  defendant,  as  Commissioner  of  Patents, 
as  aforesaid,  for  copies  of  the  said  patents,  and 
tendered  himself  ready,  and  "offered  to  pay 
the  usual  fees  required  by  law  for  copies,"  and 
the  defendant  thereupon,  as  Commissioner,  as 
aforesaid,  answered  the  said  application  in 
writing,  as  follows. 

To  all  which  evidence,  so  as  aforesaid  offered 
by  the  plaintiff,  and  to  every  part  thereof,  ex- 
cept the  said  memorandiun  last  above  men- 
tioned, the  defendant  by  his  counsel  objects,  as 
inadmissible  upon  the  issue  joined,  and  the 
court  refused  to  permit  the  said  evidence,  so 
objected  to,  to  be  given;  and  thereupon,  the 
plaintiff,  by  his  counsel,  excepts  thereto. 

Second  Exception. 

The  plaintiff  then  read  in  evidence,  without 
objection,  the  memorandum  made  by  the  de- 
fendant, dated  20th  January,  1848,  and  then 
gave  evidence  tending  to  show  that,  on  or  about 
the  22d  day  of  December,  1847,  J.  J.  Green- 
ough, by  authority  of  the  plaintiff,  called  at 
the  Patent  Office  to  obtain  for  him  copies  of 
three  several  patents,  which  had  theretofore 
been  issued  by  said  office  for  "Turbines"  or 
"water  wheels;"  that  he  was  referred  by  the 
clerk,  to  whom  he  applied,  to  the  defendant, 
and  informed  defendant,  that  he  had  been  re- 
quested by  the  •plaintiff  to  obtain  for  [•579 
him  copies  of  those  patents,  and  defendant  re- 
fused, saying  he  would  not  have  anything  to 
do  with  Mr.  Boyden,  directly  or  indirectly,  or 
words  to  that  effect;  and,  upon  his  cross  ex- 
amination, witness  sCated,  that  he  asked  Mr. 
Burke  to  give  him  in  writing  his  reasons  for  so 
refusing,  which  he  then  and  there  promised  to 
do;  and  some  days  after  the  witness  received 
a  letter  from  the  defendant  containing  those 
reasons,  which  letter  he  had  transmitted  to  the 
plaintiff;  and  then,  upon  cross-examina- 
tion, the  counsel  for  the  defendant  called  upon 
the  plaintiff  to  produce  said  letter,  and  the 
plaintiff,  admitting  he  had  said  letter  then 
in  court,  refuses  U)  produce  the  same,  on  the 
ground  that  the  said  letter,  if  produced,  would 
not  be  evidence;  but  the  court,  overruling  the 
objection  of  the  defendant,  ordered  the  same 
to  be  produced,  and  thereupon  the  said  letter 
was  produced  by  the  plaintiff;  and  the  defend- 
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ant,  by  his  counsel,  offers  to  read  the  same  in 
evdence,  and  the  plaintiff,  by  his  counsel,  ob- 
jects thereto,  but  the  court  permits  the  same 
to  be  read  in  evidence,  and  it  is  read  according- 
ly, as  follows ;  and  the  plaintiff,  by  his  counsel, 
excepts  thereto,  etc.,  etc. 

Third  Exception. 

And  here  the  plaintiff  rested;  and  there- 
upon the  defendant  offered  to  read,  in  evidence, 
a  letter  addressed  to  him  by  the  plaintiff, 
dated  14th  December,  1847,  and  also  a  letter 
from  plaintiff  to  J.  J.  Greenough,  which  it  is 
admitted  is  the  same  letter  referred  to  in  the 
testimony  of  said  Greenoufi^h,  as  containing  the 
authority  under  which  he  applied  for  the 
copies  of  patents,  as  testified  by  him  in  his 
examination  by  the  plaintiff,  which  letter  bears 
date  the  14th  December,  1847;  to  the  admis- 
sibility of  which  said  letters,  or  either  of  them, 
as  evidence  in  this  cause,  the  plaintiff,  by  his 
counsel,  objects;  and  the  court  overrules  the 
said  objection,  and  permits  both  of  said  letters 
to  be  read  in  evidence;  and  the  handwriting 
of  the  plaintiff  thereto  being  admitted,  the 
same  are  read  accordingly,  and  the  plaintiff, 
by  his  counsel,  excepts  thereto,  etc.,  etc. 

Fourth  Exception. 

And  thereupon,  and  upon  the  whole  evidence 
aforesaid,  the  defendant  prayed  the  court  to  in- 
struct the  jury  that  upon  the  evidence  afore- 
said, if  the  same  is  believed  by  the  jury,  the 
plaintiff  is  not  entitled  to  recover  in  this 
action;  which  instruction  the  court  gave,  and 
the  plaintiff,  by  his  counsel,  excepts  thereto, 

Upon  these  exceptions,  the  case  came  up  to 
this  court,  and  was  argued  by  Mr.  Bradley  for 
the  plaintiff  in  error,  and  Mr.  Coze  for  the  de- 
fendant in  error. 

680*]  *Mr.  Bradley  contended  that  the 
Circuit  Court  erred  in  each  one  of  the  above 
rulings. 

First.  The  defendant  was,  by  law,  bound  to 
give  the  copies  asked  for,  if  they  could  be  made 
consistently  with  the  public  interest. 

1.  The  Patent  Office  is  for  certain  purposes 
an  office  of  public  record,  in  like  manner  as  the 
office  in  which  the  titles  to  real  property  are 
recorded. 

From  the  very  name;  the  object;  the  nature 
of  the  contract  between  the  goverment  and 
the  patentee ;  the  effect  of  the  granting  the  pat- 
ent as  to  the  right  granted;  and  the  notice  im- 
plied; the  manner  in  which  the  title  is  secured, 
and  by  which  a  right  under  it  is  to  be  trans- 
ferred; the  necessity  to  prevent  litigation;  to 
prevent  conflicts;  to  avoid  the  expenditure  of 
time  and  money. 

2.  For  like  reasons,  if  no  provision  were 
made  by  law  for  copies,  still  the  keepers  of 
those  records  should  be  bound  to  give  them. 

3.  The  original  statute,  and  each  successive 
one,  made  provision  for  such  copies.  Act  10th 
April,  1790,  1  SUt.  at  Large,  109,  sees.  1,  2,  3; 
Act  2l8t  February,  1793,  Id.  318,  sees.  1,  4,  11; 
Act  4th  July,  1836,  6  Stat,  at  Large,  118,  sees. 
4,  5,   11;   Act  3d  March,   1837,  Id.   191,  sees. 

1,  2,   12;   Act  3d  March,  1839,  Id.  353,  sees. 

2,  8;  Act  29th  August,  1842,  Id.  542,  sees.  2,  6 
The  law,  in  terms,  provides  copies  in  cases 

in  which  they  are  to  be  used  as  evidence,  and 
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makes  them  evidence.  It  does  not  stop  here, 
but  directs  copies  of  the  records,  drawing,  and 
other  papers  deposited  in  the  office,  to  be  given 
to  any  person  making  application  for  them,  on 
their  paying  certain  fees  therefor. 

It  requires  a  record  of  the  claim,  specifica- 
tion, drawings,  the  patent  therefor,  and  the  as- 
signment thereof.  It  imposes  heavy  penalties 
upon  an  infringement  of  the  patent,  and  makes 
these  records  notice  of  the  particulars  of  the 
right  granted. 

Its  desip^,  in  authorizing  copies  to  every  per- 
son applymg  for  them,  is  obvious;  that  is,  pro- 
tection against  the  danger  of  incurring  these 
penalties.  The  reason  for  requiring  copies  in 
such  cases,  is  obviously  the  same  as  that  which 
requires  them  to  be  given  in  cases  of  contest. 
Prevention  is  often  ^tter  than  redress. 

Second.  The  duty  was  purely  ministerial,  in- 
volving no  discretion;  and  it  will  be  further 
contended — 

1.  The^neral  proposition,  that,  for  a  refusal 
by  a  public  officer  to  do  a  mere  ministerial  act, 
to  the  injury  of  another's  right,  an  action  will 
lie. 

2.  The  injury  is  to  be  compensated  in  dam- 
ages, and  if  the  officer  has  acted  in  good  faith, 
the  measure  of  damages  is  the  ^actual  [*581 
injury  sustained;  if  he  has  acted  willfully,  ma- 
liciously, corruptly,  or  by  color  of  his  office, 
with  intent  to  mjure,  the  party  injured  will  be 
entitled  to  recover  such  oamages  as  the  jury 
may  see  fit  to  g^ve. 

As  to  the  first  branch  of  this  second  point, 
Tracy  &  Ballestier  v.  Swartwout,  10  Pet.  80;  9 
How.  259. 

As  to  the  second  branch,  Huckle  v.  Money,  2 
Wils.  205;  Beardmore  v.  Carrington,  Id.  244; 
Dinsman  v.  Wilkes,  12  How.  401-406)  Day  ▼. 
Woodworth  13  How.  371. 

Third.  Evidence  is  admissible,  in  this  last 
case,  to  show  that  the  officer  knew  the  nature 
of  the  injury  be  was  infiicting,  and  therefore 
it  was  competent  fo(  the  plamtiff  to  give  in 
evidence  the  facts  stated  in  plaintiff's  bill  of 
exceptions,  not  as  indicating  a  measure  of  dam- 
ages, but  to  give  the  jury  some  knowledge  of 
the  nature,  character,  and  degree  of  the  injury, 
as  a  guide  in  forming  an  estimate  of  the  extent 
to  which  they  might  rightfully  go  in  inflicting 
punitive  as  well  as  compensatory  damages. 
Marest  v.  Harvey,  5  Taunt.  442 ;  Woert  v.  Jen- 
kins, 14  Johns.  352;  Whipple  v.  Walpole,  10 
N.  H.  130;  Wallace,  Jr.  R.  164;  and  oasea 
under  second  point. 

Fourth.  The  letter  written  by  the  defendant 
to  Mr.  Greenough,  set  out  in  the  2d  bill  of  ex- 
ceptions,  was  not  evidence  for  any  purpose. 

1.  Mr.  Greenough  had  no  authority  tp  re- 
quire it. 

2.  It  was  but  an  application  of  hia  first  re- 
fusal, and  not  explanatory  of  it. 

3.  It  was  the  party's  own  letter,  offered  in 
evidence  by  himself,  not  originally  called  for 
by  plaintiff,  and  not  in  any  manner  admitted 
or  acquiesced  in  by  him.  Farlie  v.  Denton,  3 
C.  &  P.  103;  14  E.  C.  L.  227,  228;  Healey  v. 
Thatcher,  8  C.  &  P.  338;  34  E.  C.  L.  442; 
VVhitford  v.  Buckmeyer  &  Adams,  1  Gill.  127, 
140;  Van  Buren  v.  Digges,  11  How.  461,  477; 
Towle  V.  Stevenson,  1  Johns.  Cas.  112;  Cham- 
plin  V.  Tilley,  3  Day,  306;  Antoine  v.  Coit,  2 
Ilall,  N.  y.  40,  46,  47. 
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Fifth.  The  letter  to  the  defendant,  set  out  in 
the  3d  bill  of  exceptions,  was  not  evidence  for 
the  defendant  for  any  purpose.  The  letter 
from  the  plaintiff  to  Mr.  Greenough  was  ad- 
missible to  show  his  authority  from  the  plain- 
tiff, and  shows  conclusively  that  he  had  no  au- 
thority to  ask  for  or  to  receive  defendant's 
written  statement,  set  out  in  the  2d  exception. 

But  the  letter  written  by  plaintiff  to  defend- 
ant, on  the  14th  December,  1847,  was  not  evi- 
dence in  miti^tion  of  his  refusal  on  the  22d 
December,  1847,  or  on  the  2d  January,  1848; 
and  it  could  have  been  admissible  for  no  other 
purpose. 

That  letter  would  have  reached  here  on  the 
582»]  18th  December,  •1847,  at  furthest,  by 
due  course  of  mail,  and  the  defendant  had 
abundant  time  to  get  cool  before  the  22d  of 
that  month. 

The  refusals  were  both  given  deliberately, 
willfully,  with  the  intent  to  punish,  that  is,  to 
injure  the  plaintiff,  and  the  malice  is  so  much 
the  greater. 

Mr.  Coze,  for  the  defendant  in  error,  made 
the  following  points: 

1.  That  the  Circuit  Court  ruled  according  to 
law  on  all  the  points  raised  in  the  bills  of  ex- 
ception. 

2.  That  the  action  is  founded  upon  a  miscon- 
ception of  the  4th  section  of  the  Act  of  Con- 
gress of  July  4th,  1836. 

3.  That  if  the  plaintiff's  case  is  embraced  by 
that  section,  the  evidence  in  the  record  fur- 
nishes a  complete  justification  of  the  acts  of  de- 
fendant. 

4.  That  the  declaration  sets  forth  no  legal 
cause  of  action. 


Mr.  Justice  Grier  delivered  the  opinion  of 
the  court: 

The  bills  of  exception,  taken  by  the  plaintiff 
to  the  rejection  and  admission  of  testimony  on 
the  trial  have  not  been  supported. 

The  declaration  charges,  that  the  defendant, 
Burke,  was  Commissioner  of  Patents,  and  as 
such  was  bound  to  grant  to  applicants  therefor, 
copies  of  patents,  etc.,  on  payment  of  fees. 
That  the  plaintiff  tendered  the  customary  fees 
and  demanded  copies  of  certain  patents,  which 
defendant  refused  to  give  him,  u>  the  damage 
of  plaintiff,  $10,000,  etc. 

As  no  special  damage  is  alleged,  the  court 
very  properly  refuse  to  receive  evidence  tend- 
ing to  prove  it. 

A  demand  for  certain  copies  was  made 
through  the  agency  of  Mr.  Greenough,  but  ac- 
companied with  a  letter  from  plaintiff  to  de- 
fendant, requesting  him  to  deliver  the  copies  to 
Mr.  Greenough.  This  letter,  with  the  answer 
of  defendant  thereto,  was  properly  received  as 
part  of  the  res'  gestae,  or  as  a  conversation  be- 
tween the  parties,  reduced  to  writing. 

A  bill  of  exceptions  was  also  taken  to  the 
charge  of  the  court,  who  instructed  the  jury, 
**that,  upon  the  evidence  before  them,  the 
plaintiff  was  not  entitled  to  recover." 

As  the  plaintiff  had  shown  a  demand  of  the 
copies,  with  tender  of  fees,  and  a  refusal  of  de- 
fendant, he  had  made  out  his  case  as  laid  in  his 
declaration,  and  was  entitled  to  a  verdict  for 
nominal  damages,  unless  by  law  he  was  not  en- 
titled to  demand  such  copies,  or  defendant  had 
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shown  a  sufficient  excuse  for  refusing  them. 
Patents  are  public  records.  All  persons  are 
bound  to  take  notice  of  their  contents,  and  con- 
sequently should  have  a  right  to  obtain  copies 
of  them.  The  Patent  Law  of  1836,  sec.  4,  enacts, 
that  "any  person  making  application  therefor 
may  •have  certified  copies,"  etc.  [•SSS 
These  records  being  in  the  care  and  custody  of 
the  Commissioner  of  Patents,  it  is  his  duty  to 
give  authenticated  copies  to  any  person  who 
shall  demand  the  same,  as  soon  as  he  conven- 
iently can,  on  payment  of  the  le^l  fees. 
Where  there  is  a  right  on  the  one  side,  and  a 
corresponding  duty  imposed  on  the  other,  a  re- 
fusal to  perform  such  duty,  on  the  reasonable 
reauest  of  the  party  entitled  to  demand  it, 
will  subject  the  officer  to  an  action.  But  the 
party  entitled  to  such  services  must  request  it 
in  a  proper  manner.  He  has  no  right  to  ac- 
company his  demand  witu  personal  insult,  or 
vulgar  abuse  of  the  officer.  Those  to  whom 
the  people  have  committed  high  trusts,  are  en- 
titled at  least  to  common  courtesy,  and  are  not 
bound  to  submit  to  the  insolence  or  ill  temper 
of  those  who  disregard  the  decencies  of  social 
intercourse.  A  demand,  accompanied  with 
rudeness  and  insult,  is  not  a  legal  demand. 
The  letter,  accompanying  the  plaintiff's  de- 
mand in  this  case,  was  taunting,  insulting 
and  libelous,  indicating  a  want  of  taste  and 
temper.  And  if  the  case  had  rested  here,  we 
could  have  found  no  fault  with  the  instruction 
of  the  court.  But  the  plaintiff  showed  another 
demand,  some  two  weeks  after  the  first,  by  his 
agent,  which  was  made  in  a  proper  manner, 
and  unaccompanied  with  any  insulting  missive. 
The  defendant  was  not  justified  in  refusing 
this  demand  on  account  of  the  former  miscon- 
duct of  the  plaintiff,  or  to  enforce  an  apology 
by  withholding  his  rights.  Ill  manners  or  bad 
temper  do  not  work  a  forfeiture  of  men's  civil 
rights.  While  the  want  of  an  apology  for  his 
previous  rudeness  and  insult  might  well  jus- 
tify the  defendant  in  refusing  all  social  inter- 
course with  the  plaintiff,  yet  it  could  not  re- 
lease him  from  the  obligations  imposed  upon 
him  by  his  official  station,  or  entitle  him  to  dis- 
regard the  rights  guaranteed  to  the  plaintiff  by 
the  laws  of  the  land. 

The  court  below  erred,  therefore,  in  not  in- 
structing the  jury,  that  if  they  believed  the  tes- 
timony, the  plaintiff  was  entitled  to  a  verdict 
for  nominal  damages. 

The  judgment  is  reversed^  and  ft  venire  de 
novo  awarded* 


Order. 


This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Columbia, 
holden  in  and  for  the  County  of  Washington, 
and  was  ar^ed  by  counsel;  on  consideration 
whereof,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said 
Circuit  Court  in  this  cause  be,  and  the  same 
is  hereby  reversed,  with  costs;  and  that  this 
cause  be,  and  tjie  same  is  hereby  remanded  to 
the  said  Circuit  Court,  with  directions  to 
award  a  venire  facias  de  novo. 
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584»]    •WILLIAM   P.   WALKER   and   Sam- 
uel M.  Puckett,  Appellants, 

V. 

GEORGE  S.  ROBBINS,  Lloyd  W.  Wells, 
Abijah  Fisher,  and  Robert  H.  McCurdy. 

False  return  to  service  of  process,  waived  by  ap- 
pearance—equity will  not  relieve  from  conse- 
quences. 

A  bill  in  chancery  will  not  He  for  the  purpose  of 
perpetnally  enjoining  a  judgment*  upon  the  ground 
that  there  was  a  false  return  in  serving  process 
upon  one  of  the  defendants.  Redress  must  be 
sought  in  the  court  which  gave  the  judgment,  or  in 
an  action  against  the  marshal. 

Moreover,  the  defendant  in  this  case,  by  his  ac- 
tions, waived  all  benefit  which  he  might  nave  de- 
rived from  the  false  return ;  and  no  defense  was 
made  on  the  trial  at  law,  impeaching  the  correct- 
ness of  the  cause  of  action  sued  on,  and  in  such 
a  case,  resort  cannot  be  had  to  equi^  to  supply 
the  omission. 


THIS  was  an  appeal  from  the  Circuit  Court 
of  the  United  States  for  the  Southern  Dis- 
trict of  Mississippi,  sitting  as  a  court  of  equity. 
The  facts  in  the  case  are  set  forth  in  the 
opinion  of  the  court. 

It  was  argued  by  Mr.  Freeman  for  the  ap- 
pellants, and  Mr.  Crittenden  (Attorney-Gen- 
eral) for  the  appellees. 

Mr.  Justice  Catron  delivered  the  opinion  of 
the  court: 

William  F.  Walker,  Samuel  M.  Puckett,  and 
John  Lang,  filed  their  bill  against  Robbins  and 
others,  praying  a  perpetual  injunction  against 
a  judgment  at  law  recovered  in  the  Circuit 
Court  of  the  Mississippi  District,  alleging, 
among  other  grounds  of  relief,  that  William 
F.  Walker,  one  of  the  complainants,  was  not 
served  with  notice  to  appear  and  defend  the 
suit  at  law. 

The  deputy-marshal  returned  the  original 
writ.  •'Executed  on  William  F.  Walker,  6th 
of  April,  1840,  personally.''  More  than  ten 
years  afterwards  the  deposition  of  the  deputy 
(Cook)  was  taken  in  Texas,  when  he  testified 
that  his  return  was  false;  that  he  did  not 
notify  Walker,  but  indorsed  the  writ  executed, 
intending  to  execute  it  after  the  indorsement 
was  made,  and  therefore  he  let  it  stand,  al- 
though he  never  did  notify  Walker. 

Assuming  the  fact  to  be  that  Walker  was 
not  served  with  process,  and  that  the  marshal's 
return  is  false,  can  the  bill,  in  this  event,  be 
maintained?  The  respondents  did  no  act  thai 
can  connect  them  with  the  false  return;  it  was 
the  sole  act  of  the  marshal,  through  his  deputy, 
for  which  he  was  responsible  to  the  complain- 
ant, Walker,  for  any  damages  that  were  sus- 
tained by  him  in  consequence  of  the  false 
return.  This  is  free  from  controversy;  still  the 
marshal's  responsibility  does  not  settle  the 
question  made  by  the  bill,  which  is,  in  general 
terms,  whether  a  court  of  equity  has  jurisdic- 
tion to  regulate  proceedings,  and  to  afford  re- 
lief at  law,  where  there  has  been  abuse,  in  the 
various  details  arising  on  execution  of  process, 
585*]  original,  *mesne,  and  final.  If  a  court 
of  chancery  can  be  called  on  to  correct  one 
abuse,  so  it  may  be  to  correct  another;  and  in 
effect,  to  vacate  judgments,  where  the  tribunal 
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rendering  the  same  would  refuse  relief,  either 
on  motion,  or  on  a  proceeding  by  audita 
querela,  where  this  mode  of  redress  is  in  use. 

In  cases  of  false  returns  affecting  the  defend- 
ant, where  the  plaintiff  at  law  is  not  in  fault, 
redress  can  only  be  had  in  the  court  of  law 
where  the  record  was  made,  and  if  relief  can- 
not be  had  there,  the  party  injured  must  seek 
his  remedy  against  the  marshal. 

We  are  of  the  opinion,  however,  that  the  re- 
turn was  not  false;  but  if  it  was,  that  Walker 
waived  the  want  of  notice  by  pleading  to  the 
action.  The  suit  was  against  Walker,  Pudcett, 
and  Lan^.  The  latter  employed  David  Shel- 
ton  as  his  attorney  to  defend  the  suit.  Lsing 
told  Shelton  to  put  in  pleas  for  all  the  defend- 
ants who  had  been  served  with  process. 
Upon  examination,  Shelton  found  that  process 
had  been  served  on  Walker,  Lang,  and  Puckett, 
and  he  put  in  a  joint  plea  for  them.  After- 
wards, Shelton,  the  attorney,  met  both  Walker 
and  Lang  in  Jackson^  where  the  court  sat,  and 
spoke  to  them  in  each  other's  presence,  about 
the  defense  of  the  case;  and  a  conversation  was 
held  with  them,  in  which  they  promised  Mr. 
Shelton  that  another  attorney,  William  Seiger. 
should  be  associated  with  him  in  defending 
the  suit.  The  questions  likely  to  arise  in  the 
case  were  stated  by  Lang  and  Walker,  and 
they  were  especially  anxious  to  know  from 
Shelton  whether  Mr.  Shields,  the  principal  to 
the  note  sued  on,  would  be  competent  as  a 
witness  on  their  behalf.  The  cause  was  tried 
at  the  subsequent  term,  on  the  issue  made  by 
the  plea  put  in  by  Shelton,  and  a  verdict  and 
judgment  rendered. 

No  defense  was  made  on  the  trial  at  law, 
impeaching  the  consideration  of  the  note  sued 
on,  either  on  the  ground  that  Green  had  not 
delivered  the  bank  notes,  as  stipulated  by  him ; 
nor  on  the  ground  that  usury  entered  into  the 
transaction  because  the  notes  were  at  a  dis- 
count of  from  forty  to  fifty  per  cent.  Neither 
was  any  proof  introduced  on  the  hearing  of 
this  chancery  suit  in  the  Circuit  Court,  tending 
to  show  that  Green  failed  to  deliver  the  banK 
notes,  although  the  respondents  put  the  fact  in 
issue;  and  as  the  face  of  the  note  imported  a 
consideration,  no  further  evidence  to  sustain  it 
was  required  from  the  respondents. 

They  admit  that  the  bank  notes  were  at  the 
rate  of  discount  stated  in  the  bill,  but  insisted 
they  were  of  equal  value  to  Shields  as  if  they 
had  been  at  par;  and  this  the  bill  admits  would 
have  been  the  case,  had  Shields  received  them 
according  to  his  agreement  with  Green;  and 
there  being  no  proof  to  the  contrary,  wo 
•must  assume  that  they  were  duly  re-  {***• 
ceived.  But  whether  they  were  duly  delivered 
or  not,  is  immaterial.  The  defendants  in  the 
suit  at  law  had  an  opportunitv  to  make  their 
defense  there,  and  having  failed  to  make  it, 
cannot  be  heard  in  a  couH  of  equity.  By  way 
of  authority,  we  need  only  repeat,  as  the  set- 
tled rule,  what  was  adjudgea  in  the  case  of 
Creath  v.  Sims,  5  How.  204,  that  whenever  a 
competent  defense  shall  have  existed  at  law, 
the  party  who  ma^  have  neglected  to  use  it, 
will  never  be  permitted  to  supply  the  omission 
and  set  it  up  by  bill  in  chancery. 

This  court  has  never  departed  from  the  fore- 

§oing  rule,  nor  allowed  the  Circuit  Courts  to 
eput  from  it  in   cases  brought  here.     Nor 

Howard  14. 


1852 


Huff  et  al.  v.  HurcHiNsoif . 


586 


can  we  do  so  without  violating  the  sixteenth 
section  of  the  Judiciary  Act  of   1789,  in  its 
true    sense.     Apparent    aberrations    may    be 
found,  but  they  are  only  apparent. 
We  order  that  the  decree  below  be  affirmed. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
Mississippi,  and  was  argued  by  counsel;  on 
consideration  whereof,  it  is  now  here  ordered, 
adjudged  and  decreed  by  this  court,  that  the 
decree  of  the  said  Circuit  Court  in  this  cause 
be,  and  the  same  is  hereby  iCffirmed,  with 
costs. 


HENRY  D.  HUFF,  John  Bullen,  and  Samuel 
Hale,   Plaintiffs   in   Error, 
V.     • 

CHAMPION  J.  HUTCHINSON,  who  sues  for 
the  use  of  William  W.  Hurlbut,  Joseph  A. 
Sweetzer,  Philip  Van  Valkenburgh,  and 
George  S.  Phillips. 

Marshal  out  of  office  may  sue  on  attachment 
bond  for  another— Judgment  of  U.  S.  Courts 
not  impeached  collaterally — Judgment  on 
bond  for  amount  justly  due,  not  for  penalty 
— ad  damnum  is  only  lo  cover  interest. 


Where  the  marshal  of  the  District  of  Wisconsin 
attached  property  at  the  suit  of  creditors  in  New 
TorlE,  and  then  gave  it  up  upon  the  execution  of  a 
bond  to  himself,  for  the  use  of  those  creditors,  it 
was  within  the  Jurisdiction  of  the  District  Court  of 
the  United  States  for  Wisconsin,  to  entertahi  a 
suit  by  the  marshal,  suing  upon  the  bond  for  the 
New  Torlc  creditors,  against  the  claimants  in  Wis- 
consin, although  both  parties  resided  In  the  same 
state. 

The  name  of  the  marshal  was  merely  formal ; 
the  real  plaintiffs  were  averred  to  be  citizens  of 
New  York. 

It  was  not  a  good  exception  upon  the  ground  of 
variation  between  the  evidence  and  declaration, 
that  the  latter  stated  the  bond  to  have  been  given 
to  Hutchinson  as  marshal  of  the  District  of  Wis- 
consin, and  the  former  said  the  State  of  Wisconsin. 
They  mean  the  same  thhig. 

Judgment  having  been  rendered  for  the  plaintiffs 
In  the  attachment,  by  a  court  having  jurisdiction 
over  the  subject,  it  was  too  late  to  object  to  those 
proceedings  in  a  suit  upon  the  bond.  In  which  they 
were  collaterally  introduced. 

,  The  bond  given  to  the  marshal  was  In  conformity 
with  the  statute. 

S87*]  *The  objections,  that  the  declaration  on  the 
bond  did  not  show  the  jurisdiction  of  the  court  In 
the  attachment  suit ;  that  the  verdict  was  entered 
for  the  amount  due  instead  of  the  penalty  of  the 
bond,  and  that  the  recovery  was  for  a  sum  greater 
than  was  claimed  by  the  ad  damnum  in  the  declara- 
tion, were  not  sufficient  for  a  new  trial. 


THIS  case  was  brought  up  by  writ  of  error 
from  the  District  Court  of  the  United 
States  for  the  District  of  Wisconsin. 

The  facts  are  stated  in  the  opinion  of  the 
court. 

It    was    argaed    by  Mr.  Chatfield  for  the 
plaintiffs   in   error,   and  by   Messrs.   Lee  and 
seward  for  the  defendants  in  error. 
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Mr.  Justice  McLean  delivered  the  opinion 
of  the  court: 

This  case  is  brought  before  us  by  a  writ  of 
error  from  the  District  Court  for  the  District 
of  Wisconsin. 

The  action  was  commenced  on  a  bond  given 
by  the  plaintiffs  in  error  to  Champion  J. 
Hutchinson,  United  States  Marshal  for  the 
State  of  Wisconsin,  and  his  successor  in  office, 
in  the  penal  sum  of  $5,600,  for  the  payment  of 
any  judgment  within  sixty  days  after  its  rendi- 
tion, in  a  suit  which  William  Hurlbut  and 
others  had  commenced  in  the  District  Court, 
against  Huff,  by  attachment,  and  in  which  a 
judgment  was  rendered  for  the  plaintiffs,  for 
$2,884.48,  and  costs. 

To  the  declaration  the  defendants  pleaded  in 
abatement,  that  at  the  commencement  of  the 
suit,  Huff,  Bullen,  and  Hale,  were  citizens  of 
the  State  of  Wisconsin,  and  that  the  said 
Champion  J.  Hutchinson  was  also  a  citizen  of 
the  same  State. 

To  this  plea  a  demurrer  was  filed;  and  the 
District  Court  sustained  the  demurrer. 

The  declaration  stated  that  Hutchinson,  late 
marshal,  sues  for  the  use  of  William  W. 
Hurlbut,  Joseph  A.  Sweetzer,  Philip  Van 
Valkenburgh,  and  Georse  S.  Phillips,  citizens 
of  the  State  of  New  York,  plaintiffs.  The  bond 
was  given  to  the  marshal  in  pursuance  of  the 
statute  of  Wisconsin,  regulating  proceedings 
against  debtors  by  attachment,  and  the  name  of 
Hutchinson  was  merely  formal,  as  he  had  no 
interest  in  the  suit.  The  real  plaintiffs  were 
those  named  in  the  declaration,  for  whose  use 
the  suit  was  brought,  and  who  are  averred  to 
be  citizens  of  New  York. 

The  District  Court  did  not  err  in  sustaining 
the  demurrer.  In  McNutt  v.  Bland  &  Hum- 
phreys, 2  How.  10,  this  court  held,  in  such  a 
case,  the  Circuit  Court  had  jurisdiction. 

After  the  demurrer  was  sustained,  the  de- 
fendants filed  a  plea  of  nil  debet. 

On  the  trial,  a  bill  of  exceptions  was  taken 
to  the  rulings  of  the  court,  which  will  now  be 
considered. 

*The  first  exception  was  to  the  intro-  ['588 
duct  ion  of  the  bond  as  evidence,  because  it 
varied  from  the  declaration.  The  alleged  vari- 
ance consisted  in  this:  The  declaration  states 
the  bond  to  have  been  given  to  Hutchinson, 
as  marshal  of  the  District  of  Wisconsin,  and  in 
the  bond  he  is  described  as  the  marshal  for  the 
State  of  Wisconsin.  As  the  State  of  Wiscon- 
sin is  the  same  in  fact  and  in  law,  as  the  Dis- 
trict of  Wisconsin,  there  was  no  variance. 

Objection  was  made  to  the  introduction  of 
the  writ  of  attachment  in  evidence,  on  the  same 
ground  of  variance  as  above  stated  to  the  bond. 
There  was  no  necessity  of  introducing  this  evi- 
dence, as  the  condition  of  the  bond  referred  to 
the  judgment  to  be  obtained,  but  the  court  did 
not  err  in  admitting  it. 

Other  objections  were  made  to  the  affidavit 
on  which  the  attachment  was  issued,  to  the  re- 
turn of  the  writ,  etc.  These  objections  were 
unsustainable.  The  court  had  jurisdiction  of 
the  writ  by  attachment,  and  the  judgment  ob- 
tained in  that  case  was  collateral  to  a  suit  on 
the  bond.  Objections,  therefore,  could  not  be 
made  to  the  proceedings  in  attachment,  how- 
ever erroneous  they  might  be. 
In  the  case  of  Voorhees  et  al.  v.  The  Bank  of 
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the  United  States,  10  Pet.  449,  this  court  say: 
''So  long  as  this  judgment  remains  in  force,  it 
is  in  itself  evidence  of  the  right  of  the  plaintiif 
to  the  thing  adjudged,  and  gives  him  a  right  to 
process  to  execute  the  judgment.  The  errors 
of  the  court,  however  apparent,  can  be  ex- 
amined only  by  an  appellate  power."  That  was 
a  procediu'e  by  attachment,  and  there  were 
many  errors  on  the  face  of  the  record,  which 
would  have  required  an  appellate  court  to  re- 
verse the  judgment;  but  they  could  not  be  con- 
sidered when  the  record  of  the  judgment  was 
introduced  collaterally. 

It  was  objected  that  the  bond  did  not  pursue 
the  statute.  1.  That  it  should  have  been  in 
double  the  amount  of  the  goods  attached.  2. 
That  the  bond  described  in  the  declaration  is 
in  the  penalty  of  $5,600,  to  pay  whatever  judg- 
ment should  be  obtained.  The  13th  section  of 
the  statute,  which  regulates  the  giving  of  the 
bond,  provides  that  "it  may  be  in  a  penalty  of 
double  the  amount  specified  in  the  affidavit, 
annexed  to  the  writ,  as  due  to  the  plaintiff, 
conditioned  for  the  payment  of  any  jud^eut 
which  may  be  recovered  by  the  plaintiff  in  the 
suit  commenced  by  such  attachment,  within 
sixty  days  after  such  judgment  shall  be  ren- 
dered."   The  bond  is  within  the  statute. 

The  bond  being  given  in  the  name  of  Hutch- 
inson, as  marshal,  and  his  successor  in  office, 
the  suit  is  well  brought  in  the  name  of  Hutch- 
inson, though  he  has  been  succeeded  in  oflice 
by  another.  The  name  of  the  obligee  being 
589*]  used  as  matter  of  form,  the  ^action 
may  be  brought  in  the  name  of  the  late  marshal 
or  his  successor. 

Several  grounds  were  taken  in  arrest  of  judg- 
ment. 

1.  Because  the  declaration  on  the  bond  does 
not  show  that  the  District  Court  had  jurisdic- 
tion in  the  attachment  suit.  Such  showing  was 
unnecessary,  as  that  court  had  general  jurisdic- 
tion of  such  cases. 

2.  Because  the  verdict  is  informal,  in  being 
entered  for  the  amount  due,  when  it  shouM 
have  been  for  the  penalty  of  the  bond.  This 
is  a  mere  informality,  and  no  ground  for 
arresting  the  judgment. 

3.  Because  the  recovery  is  for  a  sum  greater 
than  is  claimed  by  the  ad  damniun  in  the 
declaration.  The  action  was  debt,  and  the 
damages  laid  were  only  required  to  cover  the 
interest. 

There  was  no  error  in  the  District  Court  in 
overruling  the  motion  in  arrest  of  judfrment. 

The  judgment  of  the  District  Court  if 
affirmed. 


Order. 


This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  District  Court 
of  the  United  States  for  the  District  of  Wiscon- 
sin, and  was  argued  by  counsel;  on  considera- 
tion whereof,  it  is  now  here  ordered  and  ad- 
judged by  this  court,  that  the  judgment  of  the 
said  District  Court  in  this  cause  be,  and  the 
same  is  hereby  affirmed,  with  costs,  and  inter- 
est until  the  same  is  paid,  at  the  same  rate  per 
annum  that  similar  jud^ents  bear  in  the 
courts  of  the  state  of  Wisconsin.  y 
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JOHN  0.  GOESELE  et  al..  Appellants, 

V. 

JOSEPH  M.  BIMELER  et  al. 

Title  to  property  held  in  trust  for  support  of 
members  of  associations — no  right  of  proper- 
ty descended  to  heirs  of  members. 

A  Society  called  Separatists  emigrated  from  Ger- 
many  to  the  United  States.  They  were  very  noor, 
and  one  of  them,  In  1817,  purchased  land  In  Ohio, 
for  which  be  gave  his  bono,  and  took  the  title  to 
himself.  Afterwards,  they  adopted  two  constitu- 
tions, one  In  1819,  and  one  in  1824,  which  they 
signed,  and  In  1832  obtained  an  Act  of  Incorpora- 
tion. The  articles  of  association,  or  constitutions 
of  1819  and  1824,  contained  a  renunciation  of  Indi- 
vidual property. 

The  heirs  of  one  of  the  members  who  signed 
these  conditions,  and  died  in  1827,  cannot  maintain 
a  bill  of  partition. 

From  1817  to  1819,  the  contract  between  the 
members  and  the  person  who  purchased  the  prop- 
erty, vested  In  parol,  and  was  destitute  of  a  con- 
stdt^ratlon.  No  legal  rights  were  vested  in  the  mem- 
bers. 

The  ancestor  of  these  heirs  renounced  all  right  of 
individual  property,  when  he  signed  the  articles, 
and  did  so  upon  the  consideration  that  the  society 
would  support  him  in  sickness  ani  in  health ;  and 
this  was  deemed  by  him  an  adequate  compensation 
for  his  labor  and  property,  contributed  to  the  com- 
mon stock. 

*The  principles  of  the  Association  were,  [*690 
that  land  and  other  property  were  to  be  acquired 
by  the  members,  but  they  were  not  to  be  vested 
with  the  fee  of  the  land.  Hence,  at  the  death  of 
one  of  them,  no  right  of  property  descended  to 
his  heirs. 

There  is  no  legal  objection  to  such  a  partnership : 
nor  can  it  be  considered  a  forfeiture  of  individual 
rights  for  the  community  to  succeed  to  his  share, 
because  it  was  a  matter  of  voluntary  contract. 

Nor  do  the  articles  of  association  constitute  a 
perpetuity.  The  Society  exists  at  the  will  of  Its 
members,  a  majority  of  whom  may  at  any  time  or- 
der a  sale  of  the  property,  and  break  up  the  associa- 
tion. 

The  evidence  shows  that  they  are  a  moral,  re- 
ligious, and  industrious  people. 

THIS  was  an  appeal  from  the  Circuit  Court 
of  the  United  States  for  the  District  of 
Ohio,  sitting  as  a  court  of  equity. 

The  bill  was  filed  by  John  6.  Goesele  and 
six  other  persons,  as  heirs  at  law  of  Johannes 
Goesele,  deceased,  against  Bimeler  and  twenty- 
four  other  persons,  members  of  the  Society  of 
Separatists. 

The  facts  of  the  case  are  stated  in  the  opin- 
ion of  the  court. 

The  Circuit  Court  dismissed  the  bill  and  the 
complainants  appealed  to  this  court. 

It  was  argued  by  Mr.  Qmnn  for  the  apel- 
lants,  and  by  Messrs.  Stanberry  and  Ewiag  for 
the  appellees. 

Mr.  Quinn,  for  the  appellant,  stated  th« 
facts  in  the  case,  the  articles  of  association 
made  in  1819  and  1824,  and  then  made  the  fol- 
lowing  points: 

1st.  That  the  purchase  being  made  for  the 
use  of  all  the  members  of  the  Company,  the 
purchase  money  paid  with  the  issues  a  ad 
profits  of  their  joint  labor  or  joint  means,  and 
the  title  taken  by  Bimeler,  either  with  or  with- 
out a  fraudulent  intention,  malces  him  a  trus- 
tee of  the  legal  estate,  holding  to  the  use  of 
the  members  of  the  Company,  each  of  whom 
own  an  undivided  portion  of  the  whole  trust  or 
equitable  estate. 

2d.  That  this  trust,  or  equitable  estate,  is  an 
estate  of  inheritance,  alienable  and  descendible 
like  any  other  fee.     8  Ohio,  398;  9  Ohio,  145. 

Note. — Rights  or  heirs  of  deceased  partner  In 
partnership  real  estate — see  note,  27  L.R.A.  848. 

Howard  14. 
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And  that  of  such  an  estate  Johannes  Goesele 
died  seised  in  1827. 

Here  we  think  the  argument  properly  ends, 
■and  that  the  complainants  are  entitled  to  an 
account  and  partition.  But  to  the  case  made 
upon  the  articles,  we  say — 

1st.  That  if  the  articles  of  1819  constituted  a 
partnership  (which  we  think  they  did  not)  it 
oecame  dissolved  hy  Johannes  Goesele's  death, 
or  by  the  first  change  in  its  constituent  parts. 

2d.  That  the  articles  of  1824  are  void  for  no 
less  than  four  different  reasons. 

1.  Because  there  is  no  grantee  or  assignee  to 
lake  the  property  from  the  natural  persons. 
Sloan  v.  McConahy,  4  Ohio,  169.  The  socie- 
ty being  unincorporated.  4  Wheat.  1. 
591*]  *2.  Because  the  trusts  are  vague  and 
uncertain.  3  Kent's  Com.  303;  Bacon's  Abr. 
Uses  and  Trusts,  256;  Tomlins'  L.  Diet. 
Trusts;  Story's  Eq.  sec.  979  to  sec.  1070;  12 
Ohio,  287;  5  Mass.  504;  Swan's  Ohio  Stat.  319; 
^  Spencer's  Eq.   106;  7  Eng.  Com.  Law,  267. 

3.  Because  they  create  a  perpetuity.  Stop's 
Eq.  sec.  974,  n.;  10  Ohio,  4;  2  Spencer's  Eq. 
93  et  seq.  106;  4  Ohio,  515;  Lord  Deerhurst  v. 
Duke  of  St.  Albans.  5  Madd.  235;  4  Kent's 
Com.  267,  271;  1  Cox,  324;  1  Bing.  104. 

4.  Because  they  are  the  work  of  imposition, 
and  a  scheme  of  Bimeler  to  defraud  the  cestuis 
que  trust. 

In  addition  to  these  two  exceptions  taken  to 
the  articles  of  1824,  two  others  are  made, 
which  ire  alike  common  to  both,  and  which,  in 
their  natural  order,  lie  in  advance  of  those  just 
taken.    They  are — 

1st.  That  no  articles  were  executed,  some  of 
the  members  having  failed  to  sign;  among 
whom  is  the  defendant  Bimeler,  who  now 
«laims  protection  under  them. 

2d.  That  the  so-called  Separatists'  Society, 
at  Zoar,  is  not  an  association  or  community, 
but  is  an  institution  of  a  master  and  his 
slaves,  or  what  the  Roman  jurists  characterized 
as  societas  leonina.     Story  on  Part.  sec.  18. 

Bimeler,  upon  the  face  of  his  pleadings,  pre- 
sents five  points  of  defense. 

1.  That  by  the  articles,  there  is  a  surrender 
of  property,  and  that  in  consequence  no  prop- 
erty descended  to  Goesele's  heirs. 

2.  That  the  institution  is  to  be  taken  as  a 
^neral  partnership,  with  the  principles  of  sue* 
cession  ingrafted  upon  it,  and  its  property  is 
to  be  taken  as  personalty. 

3.  That  in  virtue  of  the  Act  of  Incorpora- 
tion, passed  in  1332,  the  entire  property  passed 
to  the  Corporation. 

4.  That  Johannes  Goesele's  labor  was  not 
worth  more  than  his  support. 

5.  That  the  property  has  been  improved  with 
regard  to  a  common  ownership,  and  cannot 
now  be  divided. 

The  first  of  these  points,  we  say,  admits  the 
first  objection  made  to  the  articles  of  1824, 
viz.:  the  want  of  an  assignee.  For,  while  it 
claims  a  surrender,  it  does  not  show  to  whom 
that  surrender  was  made. 

Upon  the  second  point,  we  think  the  articles 
do  not  constitute  a  partnership;  yet,  if  they 
do,  we  think  it  is  a  waiver  of  the  whole  de- 
fense; for,  if  the  members  were  partners,  they 
owned  the  property.  But  a  partnership,  with 
the  principle  of  succession  ingrafted  upon  it, 
would  be  a  Corporation,  which  individuals 
14  Ti.  ed. 


have  not  the  power  of  making.  In  the  con- 
sideration of  these  points,  the  following  cases 
are  cited:  Miles  v.  Fisher,  10  •Ohio,  1 ;  [•592 
Story  on  Part.,  sec.  273,  sec.  18;  15  Johns. 
159;  11  Mass.  469;  Swan's  Ohio  Statutes. 

The  third  point,  namely:  that  Goesele's 
property  passed  to  a  Corporation,  five  years 
after  his  death,  is  not  the  law.    8  Pick.  455. 

Upon  the  fourth  point  we  say  that  whether 
Goesele's  labor  was  worth  more  or  less  than 
his  support,  is  a  matter  after  which  the  court 
will  not  inquire;  but,  finding  him  a  member 
of  the  Company,  and  a  joint  owner  of  the  es- 
tatc/  will  presume  his  share  equal  to  that  of 
the  other  members.  If,  however,  it  makes  the 
inquiry,  it  will  find  that  he  contributed  about 
twice  or  three  times  his  proportionate  share. 

The  fifth  and  last  point  presented  on  the 
face  of  the  pleadings,  namely:  that  the  prop- 
erty has  been  improved  with  regard  to  a  com- 
mon ownership,  and  is  incapable  of  division, 
we  cannot  but  regard  as  trifling.  And  yet  we 
find  that  depositions,  covering  no  less  than 
thirty  pages  of  printed  record,  have  been  taken 
to  prove  this  point,  together  with  one  other  of 
similar  importance,  namely:  that  the  members 
are  well  clothed,  well  fed,  and  are  contented. 

One  other  point  was  raised  bv  the  defend- 
ant, Bimeler,  at  the  hearing  below,  and  will 
probably  be  raised  again.  It  is,  that  "the  so- 
ciety is  a  charity,"  or  rather  that  the  prop- 
erty is  a  donation  to  charitable  use.  This,  we 
say,  it  is  not,  and  cite  Ambler,  652;  Story's 
Eq.  sec.  1156,  4th  ed.  sees.  1182,  1183;  Rabb  v. 
Read,  5  Rawle,  154;  Chase's  Ohio  Statutes, 
1066;  Swan's  Ohio  Statutes,  782;  4  Wheat.  1. 

We  are  advised  that  it  will  be  insisted  that 
the  society  is  what  is  called  a  universal  part- 
nership. If  it  is,  it  will  not  help  the  defense; 
for  such  partnerships  differ  from  ordinary 
pMirtnerships  only  in  the  extent  of  the  invest- 
ment; that  is,  the  members  invest  their  all,  all 
their  labor,  property,  and  skill;  but  in  every 
other  particular,  including  the. causes  of  dis- 
solution, they  are  govern^  bv  the  same  rules 
that  govern  ordinary  partnerships.  Were  they, 
however,  such  as  is  claimed  by  the  defense, 
they  would  be  corporations. 

Again,  we  are  advised  that  it  will  be  claimed 
that  the  articles  aro  a  contract  for  survivor- 
ship. To  this  we  answer,  that  nothing  can  be 
farther  from  both  the  letter  and  spirit  of  the 
instruments.  Instead  of  its  being  provided 
that  one  shall  survive  to  the  estate  of  another, 
it  is  expressly  provided,  that  no  one  shall  sur- 
vive to,  or  even  have  anything;  and  in  this 
particular  the  first  decedent  and  the  last  sur- 
vivor are  placed  in  precisely  the  same  situa- 
tion. Nothing  could  be  more  foreign  from  the 
intention,  than  that  the  last  survivor  and  his 
heirs  should  take  the  whole  property,  to  the 
exclusion  of  the  heirs  of  all  the  other  members. 

•That  Goesele  once  owned  the  prop-  [^593 
erty,  is  admitted;  and  Bimeler  claims  to  be 
nothing  but  a  trustee.  In  this  situation,  when 
called  upon  by  the  cestui  que  trust  to  con- 
vey the  legal  title,  he  endeavors  to  defend  him- 
self by  saying,  that  cestui  que  trust  assigned 
his  interest  to  a  third  person.  This  kind  of 
defense  cannot  be  sustained.  For  as  he  is  a 
mere  stakeholder,  by  his  own  showing,  he  must 
file  his  bill  of  interpleader,  and  bring  that 
third  party  before  the  court  to  litigate  the  right. 
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He  claims  protection,  too,  under  instruments 
which  he  never  signed,  but  which  he  got  others 
to  sign,  by  representing  that  he  would  also  be 
a  subscriber. 

Great  complaint  is  made  from  the  other 
side,  that  we  are  endeavoring  to  infringe  upon 
their  liberties  by  prohibiting  them  from  living 
in  community.  This  is  not  so.  Mr.  Bimeler 
and  his  adherents  may  live  in  any  way  they 
please,  provided  they  live  on  their  own  prop- 
erty; but  we  are  unwilling  to  give  them  our 
property  to  enable  them  to  live  in  any  way 
whatever.  They  say,  too,  that  the  appoint- 
ment of  a  receiver  or  a  petition  will  break  up 
the  society.  If  it  does,  it  ought  to  be  broken 
up;  for  it  is  an  evidence  that  the  members  do 
not  wish  to  live  as  they  do. 

The  articles  of  1833  purport  to  be  a  revision 
of  those  of  1819  and  1824,  and  also  to  be  an 
acceptance  of  an  Act  of  Incorporation  passed 
in  1833;  but  they  form  a  society  entirely  dif- 
ferent from  the  one  created  by  the  Act,  for 
which  reason,  we  think,  the  grant  of  corporate 
power  has  been  rejected.  A  ^rant  of  corporate 
power  must  be  received  as  it  came  from  the 
hands  of  the  Legislature,  or  it  is  not  received 
at  all.    Kirk  v.  Newill,  1  T.  R.  71. 

Their  by-laws,  too,  which  are  required  by 
the  statute  to  be  consistent  with  the  laws  of 
the  United  States  and  the  State  of  Ohio,  are 
opposed  to  public  policy. 

They  require  the  alienating  rights  which  are 
unalienable,  and  close  the  doors  of  the  courts 
of  justice  against  the  citizen.  Constitution  of 
Ohio,  sees.  1,  16,  Bill  of  Rights;  1  Blackf.  122; 
^  19  Wend.  77.  Deprive  the  husband  of  his 
curtesy  and  the  widow  of  her  dower.  4  Kent, 
131;  3  Id.  30,  e;  2  Spencer's  £q.  104;  1  Eden, 
415.  Their  trusts  are  also  vague  and  uncer- 
tain. They  are  also  executory,  and,  to  devest 
the  member  of  his  property,  are  without  con- 
sideration. 

Under  these  articles,  as  well  as  under  those 
of  1824  if  they  are  sustained,  Bimeler  will 
eventually  take  the  whole  property  in  abso- 
lute ownership.  He  still  holds  the  legal  title. 
The  members  according  to  his  defense  under 
the  articles  of  1824,  hold  and  use  while  they 
remain  members;  consequently,  when  they 
cease  to  be  members,  either  by  death  or  other- 
594*]  wise,  the  use  estate  'becomes  extinct, 
and  his  legal  title  takes  the  absolute  property. 
The  same  is  the  case  under  the  articles  of  1833, 
supposing  the  company  to  be  incorporated;  for 
by  that  arrangement  the  Corporation  holds  the 
use  estate  in  trust  for  the  use  of  the  members. 
When  the  members  die,  then  the  Corporation 
dies,  and,  as  a  consequence,  there  is  nobody  to 
look  after  the  trust;  therefore,  whether  the 
Company  is  or  is  not  incorporated,  Bimeler's 
legal  title  will  eventually  take  the  whole  estate. 

Such  an  advantage,  to  be  acouired  by  an 
agent  over  his  principals,  a  preacher  or  pastor 
over  his  people,  and  a  trustee  over  his  cestuis 
que  trust,  cannot  be  sustained  by  any  enlight- 
ened system  of  jurisprudence. 

Mr.  Stanberry's  brief  was  as  follows: 

I  propose,  in  the  first  place,  to  consider  the 
character  and  legal  condition  of  this  associa- 
tion, as  it  stood  upon  the  mere  Agreements  of 
1819  and  1824,  before  it  became  clothed  with 
a  corporate  capacity. 

It  IS  said  it  was  simply  a  partnership,  liable 
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to  the  incidents  of  that  condition,  and  subject 
'^o  the  operation  of  all  the  ordinary  causes  or 
dissolution.  That,  in  point  of  fact,  it  was  dis- 
solved by  the  first  death  which  happened 
amongst  its  members,  and  was  capable  of  dis- 
solution and  partition  of  its  real  estate,  at 
any  time,  at  the  instance  of  any  member. 

If  it  were  a  pure  partnership,  these  results 
would  have  followed.  But  I  claim  this  Asso- 
ciation is  not  of  that  character. 

The  original  agreement  provides  for  a  per- 
fect community  of  property,  real  and  personal, 
and  for  a  succession  or  survivorship  amon^ 
members  on  the  Tontine  principle.  It  guards, 
with  great  care,  against  the  dissolution  of  the 
body.  Its  property  consisted,  at  the  beginning, 
of  a  common  stock  of  money  and  chattels,  con- 
tributed in  unequal  proportions  by  the  mem- 
bers, with  which,  and  the  labor  of  the  mem- 
bers, real  estate  and  personalty,  to  a  very  large 
amount,  were  in  process  of  time  accumulated. 
The  legal  title  to  the  real  estate  has  alwavs 
been  vested  in  Joseph  M.  Bimeler,  one  of  the 
members.  The  business  of  the  Society  has  been 
various.  Agriculture,  manufactures,  and  mer- 
chandise, have  been  carried  on  simultaneous- 
ly. From  1817  to  1833,  a  period  of  seventeen 
years,  during  which  it  was  unincorporated, 
various  changes  took  place  in  the  body  of  the 
Society,  by  deaths,  withdrawals,  expulsions^ 
and  admissions  of  members. 

With  this  general  outline,  we  can  enter  upon 
the  inquiry  which  is  opened  by  the  objections 
on  the  other  side. 

And  first,  we  say,  this  was  not  a  mere  part- 
nership, nor  the  members  tenants  in  common. 
The  agreement  for  community  'of  prop-  1*595 
erty,  the  mutual  surrender  of  all  individual 
property  into  the  common  stock,  and  the  ex- 
press stipulations  against  any  reclamation  in 
the  case  of  withdrawal,  and  for  the  preserva- 
tion of  the  common  property,  for  the  exclusive 
use  and  perpetual  enjoyment  of  the  members, 
in  succession,  are  inconsistent  with  the  inci- 
dents of  mere  partnership  or  tenancy  in  com- 
mon. 

There  can  be  no  question  as  to  the  intent  of 
these  stipulations.  The  only  doubt  is  as  to 
their  legal  practicability. 

The  actual  practicability  of  such  a  society  is 
demonstrated  in  this  instance.  For  the  sixteen 
years  in  which  it  existed  without  a  charter  it 
fulfilled  all  the  purposes  of  its  formation,  and 
secured  the  comfort  and  well-being  of  its  mem- 
bers, beyond  the  common  lot. 

But,  it  is  said,  there  are  legal  difficulties 
which  the  agreement  of  the  parties  cannot  sur- 
mount.    Let  us  consider  them. 

1.  It  is  said,  upon  the  death  of  a  member, 
the  Society  was  dissolved  ex  necessitate.  This 
consequence,  though  generally  true  as  to  part- 
nerships, does  not  follow  where  the  agree- 
ment provides  against  it.  It  is  not  an  in- 
evitable consequence.  The  doctrine  of  dissolu- 
tion upon  the  death  of  a  partner,  only  obtains 
where  the  deceased  partner  has  a  continuing 
interest  in  the  property  or  profits  of  the  Asso- 
ciation. It  is  not  just  that  the  surviving  part- 
ners should  be  obliged  to  carry  on  the  business, 
without  his  co-operation,  for  the  benefit  of  his 
estate.    Story  on  Partnership,  463. 

I  have  said  this  Society  was  not  an  ordinary 
partnership.     It  very  dosely   resembles  that 
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sort  of  partnership  in  the  civil  law,  which  is 
•called  universal.  ^^Universal  partnerships  (des 
societies  universelles)  are  contracts  by  which 
the  parties  agree  to  make  a  common  stock  of 
all  property  they  respectively  possess — they 
may  extend  it  to  all  property,  real  or  per- 
sonal, or  restrict  it  to  the  personal  only.  They 
may,  as  in  other  partnerships,  agree  that  the 
property  itseTf  shall  be  common  stock,  or  that 
the  fruits  only  shall  be  such;  but  property 
which  may  accrue  to  one  of  the  parties,  after 
entering  into  the  partnership,  by  donation,  suc- 
cession, or  legacy,  does  not  become  common 
stock,  and  any  stipulation  to  that  effect,  previ- 
ous to  the  obtaining  of  the  property  aforesaid, 
is  void."  "A  universal  partnership  of  profits 
includes  all  the  gains  that  may  be  made,  from 
whatever  source,  whether  from  property  or  in- 
dustry, with  the  restriction  contained  in  the 
last  article,  and  subject  to  all  le^l  stipula- 
tions between  the  parties."  Civil  Code  of 
Louisiana,  art.  2800,  2801. 

These  universal  partnerships  have  been 
•adopted  into  the  common  law.  Mr.  Justice 
Story  thus  defines  them:  **By  universal  part- 
nerships, we  are  to  understand  these,  that 
596*]  where  the  *parties  agree  to  bring  into 
the  firm  all  their  property,  real,  personal,  and 
mixed,  and  to  employ  all  their  skill,  labor, 
services  and  diligence,  in  trade  or  business, 
for  the  common  and  mutual  benefit,  so  that 
there  is  an  entire  communion  of  interests  be- 
tween them.  Such  contracts  are  within  the 
scope  of  the  common  law,  but  they  are  of  very 
rare  existence."    Story  on  Part.  104. 

Such  a  form  of  association  being  within  the 
scope  of  the  common  law,  can  it  be  doubted 
that,  by  the  mutual  consent  and  agreement  of 
the  members,  the  effect  of  a  dissolution  by 
-death  may  be  provided  against? 

In  England,  and  in  the  United  States,  large 
dissociations  and  joint  stock  companies  exist, 
under  agreements  which  protect  the  members, 
inter  sese,  from  the  ordinary  incidents  of  part- 
nership, such  as  dissolution  by  death,  bank- 
ruptcies, assignments,  etc.  CoUyer  on  Part. 
614;  Livingston  v.  Lynch,  4  Johns.  Cl^  573. 

This  association  is  a  general  partnership, 
with  the  principle  of  survivorship  ingrafted 
upon  it.  In  this  particular  it  takes  the  charac- 
ter of  a  Tontine,  which  is  a  society  with  the 
l>enefit  of  survivorship,  the  longest  liver  taking 
the  common  property  in  absolute  ownership. 
EncyclopflBdia  Brit.  Vol.  XXXVII.  art.  Ton- 
tine; Encyclopedia  Amer.  Vol.  XII.  art.  Ton- 
tine. 

I  can  see  no  objection  to  this  provision  as  to 
ownership.  Certainly  as  to  personalty  there 
can  be  no  difficulty;  but  it  is  said,  in  so  far  as 
the  real  property  of  the  Company  is  concerned, 
there  can  be  no  joint  tenancy,  no  right  of  sur- 
vivorship, in  Ohio;  and  that  upon  the  death  of 
a  member,  his  interest  in  the  real  estate  passes 
to  his  heirs  at  law,  and  that  at  any  time  the 
right  to  partition  might  be  asserted. 

As  to  that,  it  is  to  be  considered,  in  the  first 
place,  that  this  is  a  partnership,  and  that  the 
real  estate  is,  by  the  articles  of  association,  ex- 
pressly made  a  part  of  the  common  stock. 
This,  in  equity,  stamps  it  with  the  character 
•of  personalty*  Summer  v.  Hampson,  8  Ohio, 
328. 
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Fortunately  for  the  Society,  the  title  to  its 
real  estate  has  always  been  well  vested  in  one 
individual.  No  question  can  be  raised  in  this 
case  as  to  the  condition  of  that  legal  title,  and 
as  to  the  equitable  title  or  use,  that  was  in  the 
members  before  the  Act  of  Incorporation,  and 
since  then  it  is  in  the  corporate  body. 

I  do  not  doubt,  however,  that  as  a  general 
principle,  equitable  estates  follow  the  same 
rules  as  to  descent,  etc.,  with  legal  estates. 
What  I  mean  to  say  in  reference  to  the  legal, 
as  distinguished  from  the  equitable,  title,  is, 
that  there  is  a  necessity  it  should  vest  some- 
where, and  conform  to  general  rules  as  to 
transfer,  descent,  etc. 

Being  relieved,  in  this  case,  from  any  diffi- 
culty as  to  the  condition  of  the  fee  in  the  real 
estate  of  this  Society,  all  we  have  'to  [•597 
look  to,  is  merely  the  equitable  interest  or  use 
which  inured  to  the  members,  who  stood  in  the 
relation  of  cestuis  que  trust  to  Bimeler,  the 
holder  of  the  legal  title.  As  I  have  before  said, 
this  interest  in  partnership  property  is  viewed 
in  this  court  simply  as  personalty. 

But  if  that  were  not  so,  if  it  were  strictly 
an  interest  in  real  estate,  and  to  be  made  con- 
formable to  the  rules  which  govern  real  prop- 
erty, I  deny  that  the  principle  of  survivorship 
may  not  be  grafted  upon  it. 

Our  court  has  said,  in  an  early  case,  Ser- 
geant V.  Steinberber,  2  Ohio,  126,  that  the  es- 
tate by  joint  tenancy  does  not  exist  in  Ohio. 
That  case  only  required  of  that  court  to  decide 
that  it  does  not  exist  here  bv  mere  operation 
of  law.  But  that  the  principle  of  survivorship 
may  not  be  provided  for  and  exist  by  limita- 
tion, in  Ohio,  has  never  been  decided.  On  the 
contrary,  we  have  reported  cases  which  recog- 
nize it.  Miles  V.  Fisher,  10  Ohio,  1,  is  a  case 
of  that  character.  The  coiu*t  say  in  that  case, 
"Laying  out  of  view  the  doctrine  of  survivor- 
ship, resulting  from  joint  tenancy,  and  inci- 
dent of  the  estate  depending  on  the  law  and 
not  on  the  Uct  of  the  party,  we  find  the  tes- 
tator, by  express  words,  limiting  the  estate  to 
three  trustees  and  the  survivor.  The  estate 
well  passes  by  these  words  to  the  survivors  for 
life,  the  remainder  in  fee  is  not  disposed  of." 

There  is,  then,  no  objection  to  survivorship 
by  express  limitation  or  agreement.  This  be- 
ing BO,  there  has  been  no  descent  to  any  heirs 
of  the  deceased  members  of  the  Society,  and 
there  is  no  present  right  of  partition  m  any 
of  the  living  members. 

It  is  also  said  that  even  as  to  the  personal 
property,  it  is  difficuft  to  fix  its  ownership  dis- 
tinct from  the  individual  right  of  each  mem- 
ber making  the  contribution,  and  that  the  idea 
of  accumulation  for  an  unincorporated  body  is 
a  fallacy. 

This  difficulty  is  altogether  fanciful.  The 
members  of  this  partnership  are  in  no  way  un- 
certain, for  no  one  is  a  member  whose  name  is 
not  subscribed  to  the  articles  of  association.  It 
is  a  large  partnership.  The  accumulation  is 
for  the  partners,  not  for  an  ideal  com  pan  v  or 
mere  abstraction.  The  property  loses  its  indi- 
viduality as  to  ownership  toe  instant  the  owner 
becomes  a  member.  It  stands  like  the  property 
of  any  other  partnership.  The  partners  are 
joint  owners.  No  formal  transfer  or  delivery 
is  necessary;  the  possession  by  one  partner  is 
the  possession  of  all. 
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Objection  is  also  made  to  this  Association, 
that  the  principle  of  community  and  succes- 
sion of  property  among  the  members,  involves 
a  perpetuity.  There  is  nothing  like  a  per- 
petuity in  it.  The  Society  has  the  perfect  right 
of  disposal  over  all  its  property,  real  as  well 
as  personal,  ^nd  this  power  of  disposal  is 
598*]  •wholly  inconsistent  with  the  idea  of 
perpetuity,  which  only  exists  where  property  is 
so  limited  that  no  living  agency  can  unfetter  it. 

It  is  further  urged  that  this  Society  is  con- 
trary to  the  genius  of  our  free  institutions — 
that  its  constitution  enforces  perpetual  service 
and  adherence  to  a  particular  faith,  and  that  it 
is  aristocratic  in  its  tendency. 

If  there  were  anything  in  such  objections, 
the  constitution  answers  them  all.  So  far  from 
being  at  all  aristocratic,  this  Society  is  a  pure 
democracy.  All  the  officers  are  chosen  by  bal- 
lot, every  member,  male  and  female,  having  an 
equal  voice;  and  the  body  of  the  Society  re- 
serves to  itself  the  power  of  removing  omcers, 
and  changing  the  form  of  government  at  pleas- 
ure. All  distinctions  of  rank  or  wealth  are 
abolished,  and  a  perfect  equality  provided  for. 
No  single  dogma  m  religion  or  politics  is  an- 
nounced, no  unusual  restraint  on  marriage,  nor 
subserviency  to  any  doctrine  out  of  the  com- 
mon way,  exist;  and  so  far  from  any  enforce- 
ment of  perpetual  service  being  provided  for, 
the  right  is  reserved  for  every  member  to  re- 
tire from  the  society  at  pleasure,  with  the  sin- 
gle condition  that  no  claim  is  to  be  set  up  for 
services  or  property  contributed.  The  powers 
which  the  Society  confides  to  its  officers  are 
temporary,  and  so  distributed  as  to  prevent 
any  one  member  or  officer  from  engrossing  too 
much  power. 

Besides  this  liberal  frame  of  government,  the 
constitution,  by  very  full  enactments,  provides 
for  the  education  of  the  children,  the  comfort 
and  support  of  all  the  members,  and  the  peace- 
able settlement  of  all  controversies  by  domestic 
tribunals.  It  is  impossible  to  hold  that  such 
a  constitution  is  contrary  to  public  policy,  or 
in  any  sense  illegal.  To  say  that  such  a  So- 
siety  cannot  exist  under  our  form  of  govern- 
nent  is  a  libel  on  our  free  institutions. 

Here  are  a  number  of  persons,  who,  in  the 
exercise  of  their  mature  judgment,  and  follow- 
ing their  own  peculiar  views,  have  thought  it 
best,  more  than  thirty  years  ago,  to  associate 
AS  one  family,  in  a  communion  of  property. 
From  that  time  to  the  present,  through  an  en- 
Ure  generation,  their  experiment  has  been  sue- 
fessful.  They  have  lived  in  peace,  plenty,  and 
happiness,  beyond  the  common  lot.  The  Legis- 
lature has  given  them  a  charter  to  perpetuate 
their  social  existence;  and  now  it  is*  urged 
that,  in  this  land  of  liberty,  the  right  does  not 
exist  to  live  in  this  way;  a  very  bright  idea, 
truly !  if  a  despot  proclaimed  such  an  edict,  for- 
bidding men  to  pursue  their  own  mode  of  life, 
in  their  own  inoffensive  way,  we  could  under- 
stand it;  but  it  is  quite  new  as  a  democratic 
idea. 

600*]  •(Mr.  Stanberry  then  cited  and  ex- 
amined the  cases  of  Waite  v.  Merrill  et  al.  4 
Greenleaf,  102;  Schriber  v.  Rapp,  5  Watts, 
351;  Gass  &  Bonta  v.  Wilhite  et  al.  2  Dana, 
170.  He  then  contended  that  this  society  was 
protected  by  the  doctrine  of  charities,  and  by 
its  Acts  of  Incorporation.) 
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Mr.  Swing's  brief  was  as  follows: 

1st.  The  executor  or  administrator  of  Goes- 
ele  is  not  a  party  to  this  suit;  therefore  no 
question  as  to  personal  property  can  arise. 

I  now  state  the  proposition  as  applying  to- 
property  purely  personal,  but  will,  in  the 
course  of  my  argiunent,  show  that  it  controls 
also  the  real  estate  owned  by  this  Association, 
to  which  the  law  attributes  the  qualities  and 
consequences  of  personalty. 

2d.  l^his  suit,  therefore,  involves  nothing  but 
title  to  real  estate,  and  the  question  is,  did 
Goesele  die  seised  of  an  inheritable  estate  is 
the  lands  and  tenements  named  in  the  bill. 

We  have  the  object  and  terms  of  the  original 
purchase  from  no  other  source  than  the  answer 
of  Bimeler.  He  says  he  purchased  it  for  the 
Separatist  Society,  took  a  deed  in  his  own 
name,  and  gave  his  own  bonds  for  the  payment 
of  the  purchase  money.    P.  6. 

And  it  was  purchased  with  the  understand- 
ing at  the  time  that  it  should  be  paid  for  with 
the  means  and  labor  of  those  of  the  Separatists 
who  would  settle  upon  it,  and  that  each  should 
have  thereof  in  proportion  to  the  amount  that 
he  or  she  should  contribute  to  paying  therefor. 
P.  14. 

It  is  obvious,  at  once,  that  there  was  yet  no 
partnership.  And  there  was  yet  no  contract 
between  Bimeler  and  either  or  all  of  the  other 
parties  which  equity  could  enforce. 

No  one  was  yet  bound  to  Bimeler,  that  be 
should  go  upon  the  land  or  pay  for  any  part  of 
it;  as  a  correlative  proposition,  Bimeler  was 
not  bound  to  hold  the  land,  or  any  part  of  it, 
in  trust  for  any  of  them.  Both  parties  must 
be  bound  or  neither.  Goesele,  however,  went 
on  to  the  land,  and  built  a  small  log  house  on 
a  town  lot  in  Zoar,  previous  to  1819.  Some 
conflict  in  the  evidence  about  the  building.  He 
went  into  a  house. 

He  was  still  under  no  contract  to  pay  for 
any  of  the  land.  He  still  had  no  right  to  any 
definite  part  or  amount,  on  making  payment, 
unless  it  may  have  been  the  town  lot  on  which 
his  house  was  built. 

He  h|kd  yet  paid  nothing;  applied  nothing; 
had  no  contract  which  equity  could  regard. 

If,  the  hour  before  the  execution  of  the  ar- 
ticles of  April  6th,  1819,  Goesele  had  claimed 
a  definite  portion  of  the  land,  and  offered  to 
pay  for  it  in  proportion  to  the  cost  of  the 
whole,  a  court  of  equity  could  not  have  denied 
it  to  him. 

•If  Bimeler  had  declared  that  he  [*60a 
would  thenceforth  hold  the  land  to  his  own 
use,  and  that  his  associates  should  have  none 
of  it,  equity  could  not  have  relieved  them  by 
decreeing  to  them  parts  of  the  land.  The  law, 
however,  would  have  given  them  a  quantum 
meruit  for  the  labor  which  they  had  performed. 

Or,  if  I  be  mistaken  in  this,  and  he  had  any 
interest  in  the  land  which  equity  could  recog- 
nize, it  was  held  bv  such  loose  and  imcertain 
tenure,  that  he  could  abandon  it  by  any  word 
or  deed  showing  a  purpose  not  to  retain  or  rely 
upon  it.  Goesele,  therefore,  was  entitled  to 
nothing,  except  what  the  articles  of  brother- 
hood and  association  gave  him. 

The  genuineness  of  the  articles  is  doubted* 
and  we  are  called  upon  for  proof  that  Goesele 
signed  them.  We  are  content  that  the  court 
should  regard  them  as  not  in  evidence,  and 
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especially  that  Goesele  never  signed  them.  If 
that  be  so,  we  think  it  very  clear  that  he  never 
had  any  right  whatever,  except  to  a  compenaa- 
tion  in  money  for  his  services,  if  he  rendered 
any,  of  value  beyond  his  maintenance,  nursing 
and  burial.  But  this  is  a  question  which  none 
but  his  administrator  is  competent  to  litigate. 
But  he  had  rights  under  those  articles  of 
association,  and  as  his  counsel  is  probably  not 
seriously  disposed  to  repudiate  them,  I  will  in- 

3[uire  what  the  rights  were  which  were  con- 
erred  b^  them. 

Waiving,  for  the  present,  the  Question 
whether  this  was  or  was  not  a  charitable  Asso- 
ciation, and,  as  such,  protected  by  the  law  of 
charities,  I  will  examine  it  as  a  mere  attempt 
to  dispose  of  property  and  give  it  direction. 

I  will  suppose  Bimeler  to  have  signed  the 
articles,  as  he  intended  to  be  bound  by  them, 
and  would  have  signed  them  had  the  land  been 
paid  for  and  his  notes  taken  up,  and  he  did 
sign  soon  after  this  was  done. 

Then  if  the  articles  were  good  to  transfer 
real  estate  in  equity,  they  were  good  to  trans- 
fer personalty,  and  equally  good  to  limit  and 
direct  the  real  estate  transferred. 

What  title  to  the  real  estate  do  these  articles 
vest  in  Goesele!  It  is  to  be  borne  in  mind,  that 
down  to  this  time  Bimeler  had  the  legal  estate, 
and  Goesele  had  no  interest  in  it  which  a  court 
of  equity  could  regard. 

The  articles  give  to  Goesele  a  right  to  live 
upon,  and  enjoy  a  fair  proportion  of  the  land, 
during  his  life;  to  raise  and  have  his  children 
educated  and  maintained  upon  it;  to  take  part, 
with  others,  under  rules  agreed  upon  between 
themselves,  in  its  management  and  control. 
These  rights,  however,  were  conferred  subject 
to  conditions  and  forfeiture. 

But  the  conditions  were  complied  with, 
namely:  that  he  should  surrender . whatsoever 
property  he  had,  to  the  Association,  and  live 
601*]  *and  labor  with  them  during  his  life. 
He  did  not  incur  a  forfeiture;  he  had  then 
purchased  this  right,  and  he  enjoyed  it;  he 
lived,  died,  and  was  buried  in  the  lands  with 
his  brethren  in  the  faith. 

Can  there  be  a  doubt  that  all  the  parties 
were  competent  to  make  this  contract?  But  if 
there  be  a  doubt,  can  a  question  now  arise  as 
to  their  competency,  since  both  parties  kept  it, 
and  executed  it  faithfully  to  the  endf 

No  complaint  on  either  side,  of  wrong  or 
violation,  until  the  contract,  as  far  as  Goesele 
was  concerned,  was  completely  executed  and 
ended. 

But  if  this  contract  could  not  be  legally  en- 
tered into  by  Goesele  with  the  other  members, 
no  valid  contract  whatever  was  entered  into  by 
him  or  for  him. 

Bimeler  agreed  to  surrender  this  land  to  the 
Association,  to  be  held  in  this  manner,  and  on 
these  conditions.  He  never  did  agree,  and 
never  would  have  agreed,  to  surrender  it  to 
these  one  hundred  and  fifty  men  and  women  as 
a  partnership,  subject  to  the  consequences  of 
partnerships,  dissolution  by  the  death  or  with- 
drawal of  a  member,  and  consequent  partition, 
at  least  three  times  a  year,  of  land  and  per- 
sonalty. 

If  equity  cannot  sustain  the  contract  which 
the  parties  did  make  for  themselves,  it  will  not 
make  a  contract  for  them  which  they  never 
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lid  make,  and  never  intended  to  make,  and 
•vhich  would  defeat  all  their  objects. 

But  it  will  carry  out  the  contract  according 
to  their  intent,  as  far  forth  as  the  principles  of 
law  will  permit.  This  will  readily  and  with- 
out a  single  difficulty,  that  I  can  discover,  dis- 
pose of  Goesele's  interest,  and  consequently  of 
his  case. 

Goesele  might,  without  the  violation  of  any 
rule  of  law,  give  his  labor  and  property,  if  he 
had  any,  in  consideration  of  the  provision  for 
life  herein  made  for  him. 

Bimeler  might,  in  like  manner,  bind  his  land 
in  equity  to  make  good  such  provision. 

3d.  But  I  do  not,  for  myself,  perceive  any 
serious  difficulty  in  transmitting  the  property^ 
with  the  personalty  and  the  equitable  title  to 
the  realty,  in  the  manner  adopted  by  these  ar 
tides. 

Cannot  a  man  transfer  the  equitable  title  to 
his  real  estate  to  ten  men,  designated  as  those 
who  live  on  it  and  have  signed  the  article  of 
transfer  with  him,  to  be  u^  and  enjoyed  by 
them  as  long  as  they  shall  abide  by  the  terms 
of  the  article,  and  giving  a  right  to  the  per- 
sons, to  whom  he  so  transfers,  to  vest  the  same 
right  in  others,  in  succession,  who  shall  enter 
into  the  same  article  in  future,  and  comply 
with  its  conditions,  the  majority  having,  as  in 
this  case,  the  power  to  sell  and  dispose 
•of  the  property,  but  required  to  apply  [*60a 
the  proceeds  to  the  same  object? 

This  is  not  a  perpetuity  in  the  common  law 
sense  of  the  term ;  it  does  not  tie  up  real  estate^ 
for  it  may  be  disposed  of  at  any  time.  Such  a 
limitation  of  the  real  estate,  or  its  proceeds, 
would  be  good,  by  the  laws  of  Ohio,  for  the 
lives  in  being;  and  each  tenant  for  life  by  his 
own  signature,  if  the  full  estate  at  any  time 
vested  m  him  or  them,  could  equally  well  trans- 
mit it  to  another  life,  and  so  in  succession,  a 
majority  being  at  all  times  able  to  terminate 
the  succession  at  pleasure. 

4th.  But  if  I  be  wrong  in  this,  and  difficulty 
arise  as  to  the  final  disposition  of  the  property^ 
when  the  end  cometh,  which  is  not  yet,  that 
difficulty  is  removed  by  the  law  of  charitable* 
uses,  considered  in  Mr.  Stanberry*s  brief. 

6th.  And  if  this  be  not  a  charity,  and  as 
such  protected  by  equity,  and  if  the  contract 
made  by  the  parties  for  themselves  be  invalid 
for  the  purposes  intended,  it  is  still  good  as  a 
partnership  with  succession,  by  the  express 
agreement  of  the  parties,  an  agreement,  so  far, 
unobjectionable.  All  the  property  owned  in 
common,  real  as  well  as  personal,  is  necessary 
to  carry  on  the  partnership;  it  is,  therefore, 
all  personalty  in  equity.  And  the  partners,  or 
a  majority  of  them,  can  re-adopt  their  rules  or 
change  them  at  pleasure,  and  transmit  their 
property  by  succession  as  heretofore,  or  divide 
between  the  partners. 

6th.  But  if  it  were  indeed  a  partnership,, 
we  have  not  the  necessary  parties  in  court. 
The  property  is  all  personalty,  and  neither  ex- 
ecutor nor  fiulministrator  of  Goesele  is  in  court. 

Mr.  Justice  McLean  delivered  the  opinion  of 
of  the  court: 

This  case  comes  before  the  court  on  an  ap- 

S?al  from  the  Circuit  Court  of  the  District  of 
hio. 

In  their  bill  the  complainants  represent  that 
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they  are  the  heirs  at  law  of  Johannes  Goesele, 
who  died  at  Zoar,  in  the  County  of  Tuscara- 
was, Ohio,  in  the  year  1827;  that  the  said 
Johannes,  in  his  lifetime,  associated  himself 
with  the  defendants,  Bimeler  and  others,  and 
formed  a  Society  of  Separatists,  and  in  the 
year  1817  thejr  purchased  of  one  Godfrey  Haga, 
of  Philadelphia,  a  tract  of  land  situated  in  said 
county,  containing  6,500  acres;  that  afterwards 
other  purchases  were  made,  which,  when  added 
to  the  first  purc&ase,  amounted  to  10,000 
acres,  with  a  large  number  of  town  lots,  and 
other  property  procured  about  the  same  time; 
that  these  purchases  were  made  on  behalf  of 
Goesele,  deceased,  and  his  associates,  and  for 
their  use,  and  the  purchase  money  was  paid  by 
their  joint  labor  and  money;  that  Bimeler 
acted  fraudulently  as  their  agent,  in  taking 
the  deed  and  title  papers  to  himself  and  his 
heirs  forever. 

603*]  *They  further  represent  that  many  of 
his  associates  sold  their  interest  to  their  ances- 
tor, on  leaving  the  Society.  And  the  defend- 
ants allege,  that,  as  heirs  of  their  ancestor, 
they  are  entitled  to  one  hundredth  portion  of 
the  estate  now  held  by  Bimeler;  and  that  they 
have  requested  the  defendants  to  make  parti- 
tion of  the  estate,  which  has  been  refused; 
that  Bimeler,  although  often  requested,  has  re- 
fused to  convey  to  the  complainants  any  part 
of  the  estate;  and  they  pray  that  he  may  be 
compelled  to  give  a  full  and  true  description  of 
the  property  held  by  him  as  stated;  and  that 
on  a  final  hearing  he  may  be  decreed  to  make 
partition  of  the  said  property,  and  to  make  a 
good  deed  in  fee  simple  to  the  complainants,  for 
so  much  of  the  said  property  as  may  be  found 
to  belong  to  them. 

In  the  year  1817  the  members  of  the  above 
association  emigrated  from  Germany  to  the 
United  States.  They  came  from  the  Kingdom 
of  Wurtembcrg,  where  they  had  been  known 
for  years  as  a  religious  society  called  Separa- 
tists. They  were  much  persecuted  on  account 
of  their  religion.  Goesele,  the  ancestor  of  the 
complainants,  with  another  member,  had  been 
imprisoned  for  nine  years;  and  the  safety  of 
Bimeler  depended  on  his  frequent  changes  of 
residence,  and  living  in  the  utmost  privacy. 
In  that  country  they  sought  to  establish  them- 
selves by  purchasing  land,  but  they  found  that 
the  laws  would  not  allow  them  this  privilege. 
Disheartened  by  persecution  and  injustice,  they 
came  to  this  countrv  in  pursuit  of  civil  and 
religious  liberty.  When  they  arrived  at  Phila- 
delphia, they  were  in  a  destitute  condition. 
They  were  supported  while  in  that  City,  and 
enabled  to  travel  to  the  place  where  they  now 
live,  by  the  charities  of  the  Friend  Quakers  of 
Philadelphia  and  of  the  City  of  London.  These 
contributions  amounted  to  eighteen  dollars  to 
each  person.  A  large  majority  of  the  Society 
consisted  of  women  and  children. 

While  at  Philadelphia,  Bimeler,  the  head  and 
principal  man  of  the  association,  purchased,  in 
his  own  name,  from  Godfrey  Haga,  the  five 
thousand  five  hundred  acres  of  land,  as  stated 
in  the  bill.     A   credit  of  thirteen  years  was 

S'lven,  three  years  without  interest.  A  deed  to 
imeler  and  his  heirs  was  executed  for  the 
land,  the  7th  of  May,  1818;  a  mortgage  to  se- 
cure the  consideration  of  $15,000  was  executed. 
On  their  arrival  at  the  place  of  their  destina- 
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tion,  they  found  it  an  unbroken  forest;  their 
means  were  exhausted,  and  they  had  no  other 
dependence  than  the  labor  of  their  hands.  They 
were  no  strangers  to  a  ri^id  economy,  and  they 
were  industrious  from  principle. 

At  the  time  of  their  settlement  at  Zoar,  they 
did  not  contemplate  a  community  of  property. 
On  the  15th  of  April,  1819,  articles  of  associa- 
tion were  drawn  up  and  signed  by  the  mem- 
bers *of  the  Society,  consisting  of  fifty-  ['604 
three  males  and  one  hundred  and  four  females. 
In  the  preamble  they  say,  "that  the  members 
of  the  society  have,  id  a  spirit  of  Christian 
love,  agreed  to  unite  in  a  communion  of  prop- 
erty, according  to  the  rules  and  regulations 
specified."  The  members  renounce  all  individ- 
\ial  ownership  of  property,  present  or  future, 
real  or  personal,  and  transfer  the  same  to  three 
directors,  elected  by  themselves  annually;  that 
they  shall  conduct  the  business  of  the  Society, 
take  possession  of  all  its  property,  and  account 
to  the  Society  for  all  their  transactions.  Mem- 
bers who  leave  the  Society  are  to  receive  no 
compensation  for  ttieir  labor  or  property  con- 
tributed, unless  an  allowance  be  made  them  by 
a  majority  of  the  Society. 

These  articles  continued  in  force  until  the 
18th  of  March,  1824,  when  amendatory  arti- 
cles were  drawn  up  and  signed  by  the  members 
at  that  time,  consisting  of  sixty  males  and  one 
hundred  females.  In  these  articles  an  entire 
union  of  property  is  declared,  and  a  renuncia- 
tion of  individual  ownership.  Males  of  the 
age  of  twenty-one,  and  females  of  the  age  of 
eighteen,  become  members  by  signing  the  arti- 
cles. New  members  are  received  in  this  way. 
The  directors  elected  bjr  the  Society  conduct 
the  aflfairs  of  the  Association,  and  provide  for 
the  boarding,  lodging,  and  clothing  of  the  mem- 
bers. The  directors  are  to  appljr  themselves 
for  the  common  benefit  of  the  Society,  provide 
for  the  children,  determine  disputes  among  the 
members,  with  a  right  of  appeal  to  the  board 
of  arbitration.  Other  provisions  were  made 
for  the  expulsion  of  members,  and  the  general 
good  order  and  welfare  of  the  Society. 

In  the  year  1832,  the  Society  was  incorpo- 
rated by  a  law  of  the  State,  which  ^ve  to  them 
the  ordinary  powers  of  a  Corporation.  On  the 
14th  of  May,  1833,  a  constitution  was  adopted 
under  the  Act,  which  was  signed  by  fifty-one 
males  and  one  hundred  and  three  females. 
The  constitution  embodies  substantially  the 
regulations  contained  in  the  preceding  articles, 
and  some  others  conformably  with  the  cor- 
porate powers  conferred. 

This  IS  the  outline  of  the  Association  formed 
at  Zoar.  It  appears  a  different  plan  was  at 
first  adopted.  Each  family  was  to  select  from 
the  general  tract  as  many  acres  as  it  could  pay 
for,  and  improve  it,  living  on  its  own  industry, 
and  from  the  same  source  paying  for  the  land. 
But  this  plan  was  found  impracticable,  and  in 
less  than  two  years  it  was  abandoned,  and 
the  first  articles  of  association  were  adopted. 

The  ancestor  of  the  complainant,  as  stated, 
died  in  1827,  a  member  of  the  Society.  Hit 
name  was  signed  to  the  articles  of  1819  and 
1824.  There  was  no  evidence  in  the  case  con- 
ducing to  prove  any  contract,  except  that 
which  arises  from  the  articles  •referred  [•605 
to.  On  the  first  pa3rment  made  for  the  land,  it 
appeared  that  Goesele  paid  a  small  sum  that 
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remained  unexpended  of  tbe  eighteen  dollars 
lie  received  at  Philadelphia. 

The  answer  denies  the  allegations  of  the  hill 
charging  fraud,  and  every  allegation  to  charge 
the  defendants,  except  the  purchase  of  the  land 
and  the  articles  referred  to. 

It  appears,  by  great  industry,  economy,  good 
management,  and  energy,  the  settlement  at 
2oar  has  prospered  more  than  any  part  of  the 
surrounding  country.  It  surpasses,  probably, 
all  other  neighborhoods  in  the  State  in  the 
neatness  and  productiveness  of  its  agriculture, 
in  the  mechanic  arts,  and  in  manufacturing  by 
machinery.  The  value  of  the  property  is  now 
estimated  by  complainant's  counsel  to  be  more 
than  a  million  dollars.  This  is  a  most  ex- 
traordinary advance  by  the  labor  of  that  com- 
munity, about  two  thirds  of  which  consists  of 
females. 

In  view  of  the  facts  stated,  it  is  not  per- 
ceived how  the  case  made  in  the  bill  can  be 
sustained.  A  partition  is  prayed  for ;  but  there 
18  no  evidence  on  which  such  a  right  can  be 
founded.  The  plan,  as  stated,  first  agreed 
upon  at  Zoar,  for  individual  proprietorship 
and  labor,  was  abandoned  in  less  than  two 
years.  It  was  a  parol  contract,  no  considera- 
tion being  paid.  No  right  was  acquired  by  the 
ancestor  of  the  complainant  on  this  ground. 
He  then  signed  the  first  articles,  which,  like 
the  amended  articles,  renounced  individual 
ownership  of  property,  and  an  agreement  was 
made  to  labor  for  the  community,  in  common 
with  others,  for  their  comfortable  maintenance. 
All  individual  right  of  property  became  merged 
in  the  general  right  of  the  Association.  He 
had  no  individual  right,  and  could  transmit 
none  to  his  heirs.  It  is  strange  that  the  com- 
plainants should  ask  a  partition  through  their 
ancestor  when,  by  the  terms  of  his  contract, 
he  could  have  no  divisible  interest.  They  who 
now  enjoy  the  property,  enjoy  it  under  his  ex- 
press contract. 

But  if  there  were  a  right  of  partition  by 
the  complainants,  there  is  no  such  statement  in 
the  bill  as  would  authorize  the  court  to  decree 
It.  For  the  time  that  Goesele  lived,  what 
was  the  value  of  his  labor  in  comparison  with 
the  labor  of  the  others?  Twenty-five  years 
have  elapsed  since  his  death.  The  property 
has  increased  in  value  seven  hundred  per  cent.; 
and  of  this  property  partition  is  prayed.  But 
there  is  not  a  shadow  of  evidence  to  sustain 
the  right.  The  proofs  and  the  statements  in 
the  bill  are  as  remote  and  inconsistent  as  can 
well  be  conceived. 

The  fraud  charged  on  Bimeler,  in  the  pur- 
chase of  the  land,  if  true,  could  not  help  the 
case  made  in  the  bill.  But  the  charge  has  no 
foundation.  Bimeler  purchased  the  land  in 
606*]  his  own  *name,  and  became  responsi- 
ble for  the  payment  of  the  consideration.  And 
he  retained  the  title  until  the  purchase  money 
was  paid,  and  an  Act  of  Incorporation  was  ob- 
tained, when  he  signed  the  articles,  and  placed 
the  property  under  the  control  of  the  society, 
he  having  no  greater  interest  in  it  than  any 
other  individual.  But,  before  this,  he  openly 
declared  that  he  held  the  land  in  trust  for  the 
society.  As  an  honest  man,  he  could  not 
change,  if  in  his  power,  the  relation  he  bore  to 
the  vendor,  until  the  consideration  was  paid. 
In  this  matter,  the  conduct  of  Bimeler  is  not 
only  not  fraudulent,  but  it  was  above  reproach. 
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It  was  wise  and  most  judicious  to  secure  the 
best  interests  of  the  association. 

The  Articles  of  1819  and  1824  are  objected 
to  as  not  constituting  a  contract  which  a  court 
of  equity  would  enforce.  And  it  is  said  that 
chancery  will  not  enforce  a  forfeiture.  As  a 
general  rule,  chancery  may  not  enforce  a  for- 
feiture; but  will  it  relieve  an  individual  from 
his  contract,  entered  into  fairly,  and  for  a 
valuable  consideration?  What  is  there  in 
either  of  these  articles  that  is  contrary  to  good 
morals,  or  that  is  opposed  to  the  policy  of  the 
laws?  An  Association  of  individuals  is  formed 
under  a  religious  influence,  who  are  in  a  desti- 
tute condition,  having  little  to  rely  on  for  their 
support  but  their  industry;  and  they  agree  to 
labor  in  conunon  for  the  good  of  the  &>ciety, 
and  a  comfortable  maintenance  for  each  in- 
dividual; and  whatever  shall  be  acquired  be- 
yond this  shall  go  to  the  common  stock.  This 
contract  provides  for  every  member  of  the  com- 
munity, in  sickness  and  in  health,  and  under 
whatsoever  misfortune  may  occur.  And  this  is 
equal  to  the  independence  and  comforts  ordi- 
narily enjoyed. 

The  ancestor  of  the  complainants  entered 
into  the  contract  fairly  and  with  a  full  under- 
standing of  its  conditions.  The  consideration 
of  his  comfortable  maintenance,  under  all  cir- 
cumstances, was  deemed  by  him  an  adequate 
compensation  for  his  labor  and  property  con- 
tributed to  the  common  stock.  But  it  is  not 
shown  that  Goesele  or  any  other  member  con- 
tributed to  the  general  fund,  with  the  excep- 
tion of  a  small  sum  by  Goesele,  which,  prob- 
ably, could  not  have  exceeded  $5.  The  members 
of  the  Association  were  poor,  and  were  unable 
to  contribute  anything  but  labor.  In  this  way 
the  land  purchased  by  Bimeler  was  paid  for. 

The  complainants  speak  of  the  interest  of 
their  ancestors  in  the  real  and  personal  estate, 
owned  by  the  Association,  and  their  counsel 
contend  that  the  articles  did  not  devest  him 
of  either,  but  both  descended  to  his  heirs  at 
law  at  his  death. 

This  argument  does  not  seem  to  comprehend 
the  principles  of  the  Association.  Land  and 
other  propSerty  were  to  be  acquired  *by  [•607 
the  members,  but  they  were  not  to  be  vested 
with  the  fee  of  the  land.  While  they  remained 
in  the  Society,  under  its  general  regulations, 
the  products  of  their  labor  on  the  land  and 
otherwise  were  applied,  so  far  as  necessary,  to 
their  support.  Beyond  this,  they  were  to  have 
no  interest  in  the  land  or  in  the  personal  prop- 
^Hy.  Many  of  the  members  were  aged  females, 
others,  from  sickness  or  disease,  were  unable 
to  labor,  but  every  one,  whether  able  to  labor 
or  not,  was  provided  for  by  the  labor  of  the 
community.  This  was  a  benevolent  scheme, 
and  from  its  character  might  be  properly  de- 
nominated a  charity.  But  from  the  nature  of 
the  Association  and  the  object  to  be  attained, 
it  is  clear  the  individual  members  could  have 
no  rights  to  the  property,  except  its  use,  under 
the  restrictions  imposed  by  the  articles.  The 
whole  policy  of  the  Association  was  founded 
on  a  principle  which  excluded  individual  own- 
ership. Such  an  ownership  would  defeat  the 
great  object  in  view,  by  necessarily  giving  to 
the  Association  a  temporary  character.  If  the 
interests  of  its  members  could  be  transferred, 
or  pass  by  descent,  the  maintenance  of  the  com- 
munity would  be  impossible.  In  the  natural 
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course  of  things  the  ownership  of  the  property 
in  a  few  years,  by  transfer  and  descent,  would 
pass  out  of  the  community  into  the  hands  of 
strangers,  and  thereby  defeat  the  object  in 
view. 

By  disclaiming  all  individual  ownership  of 
the  property  acquired  by  their  labor,  for  the 
benefits  secured  by  the  articles,  the  members 
give  durability  to  the  fund  accumulated,  and  to 
the  benevolent  purposes  to  which  it  is  applied. 
No  le^l  objection  is  perceived  to  such  a  part- 
nership. If  members  separate  theipselves  from 
the  Society  their  interest  in  the  propertv 
ceases,  and  new  members  that  may  be  admitted, 
under  the  articles,  enjoy  the  advantages  com- 
mon to  all. 

The  counsel  for  the  complainants  imagine 
the  original  members  possessed  property,  real 
and  personal,  before  they  entered  into  the  Asso- 
ciation, which  is  contrary  to  the  facts  of  the 
case,  and  then  contend  that,  having  executed 
no  conveyance  of  the  property,  on  the  death  of 
the  member  it  descended  to  his  heirs  at  law. 

It  is  always  desirable  that  legal  principles 
should  be  applied  to  the  facts  of  the  case. 
When  the  members  first  formed  the  Association 
they  were  destitute  of  property.  The  purchase 
of  the  land  by  Bimeler  had  been  made,  but  not 
paid  for;  and  the  members  had  no  means  of 
payment  but  by  the  labor  of  their  hands.  This 
they  agreed  to  give,  in  consideration  of  being 
supported  in  sickness  and  in  health,  disclaim- 
ing, at  the  same  time,  any  individual  claim  of 
ownership  to  any  property  which  should  be  ac- 
quired by  the  community.  This  statement  of 
608*]  facts  obviates  *many  of  the  objections 
urged  by  complainants'  counsel.  If  the  mem- 
bers of  the  Association  had  no  interest  in  the 
land  when  they  signed  the  articles,  no  convey- 
ance of  it  by  them  was  necessary.  They  stipu- 
lated a  compensation  for  their  future  labor  in 
the  support  to  be  eiven  them,  and  disclaimed 
the  ownership  of  all  property  acquired. 

It  is  said,  where  a  member  is  excommuni- 
cated or  leaves  the  Society  he  forfeits  his 
rights,  and  that  chancery  will  not  enforce  a 
forfeiture.  What  is  the  extent  of  this  forfei- 
ture ?  It  is  the  right  to  a  support  from  the  So- 
ciety. And  this  is  certainly  reasonable.  Can 
a  member  expect  to  be  supported  by  the  So- 
ciety, when  he  refuses  to  perform  his  part  of 
the  contract  which  entitles  him  to  a  support? 
He  claims  pay  for  his  labor.  He  has  been  paid 
for  this,  in  pursuance  of  his  own  contract.  In 
sickness  and  in  health  he  has  been  clothed  and 
fed,  and  a  home  provided  for  him.  But  ne 
claims  payment  for  property  which  he  sur- 
rendered to  the  Association  at  the  time  he  be- 
came a  member  of  it,  by  signing  the  articles. 
The  ownership  of  this  property  he  relinquished 
to  his  associates  as  a  part  of  the  contract;  and 
for  the  considerations  named,  all  the  demands 
for  such  property  in  the  language  of  the  arti- 
cles signed,  **the  individual  abolished  and  ab- 
rogated for  himself  and  his  heirs." 

Can  property  thus  conveyed  be  deemed  for- 
feited, if  not  recoverable?  A  forfeiture  is 
against  the  will  of  the  owner.  Where  property  is 
conveyed  under  a  fair  contract  and  for  a  valua- 
ble consideration,  is  not  the  term  "forfeited" 
misapplied,  if  such  conveyance  be  held  valid? 
Chancery  is  not  asked  to  enforce  a  forfeiture  in 
this  case.  No  property  is  shown  to  have  been 
transferred  to  the  Association  by  the  ancestor 
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of  the  complainants.  But  if  property  had  been 
given  by  the  ancestor,  would  a  court  of  chan- 
cery direct  such  property  to  be  surrendered  or 
paid  for  against  the  express  contract  of  the 
owner?  The  surrender  or  giving  up  of  the 
property  was  a  part  of  the  consideration  on 
which  the  Association  stipulated  to  support 
him.  It  cannot  be  separated  from  that  agree- 
ment. And  it  is  clear,  where  the  fault  of  not 
carrying  out  the  contract  is  not  attributable  to 
the  Association,  but  to  the  member,  he  cannot 
have  the  aid  of  a  court  of  chancery. 

Do  the  articles  constitute  a  perpetuitjr?  We 
all  think  that  they  do  not.  They  provide  for 
the  continuance  of  the  Association  an  indefi- 
nite period  of  time,  in  the  exercise  of  the  dis- 
cretion of  its  members.  But  there  is  no  obliga- 
tion to  this  extent.  The  majority  of  the  mem- 
bers may  require  a  sale  of  the  property  and 
break  up  the  Association.  In  faet  tne  major- 
ity governs,  by  the  election  of  officers.  Memf- 
bers  may  be  expelled  from  the  Society  and  new 
ones  admitted,  under  established  rules.  Whilst 
*the  Society  has  the  means  of  per-  [*609 
petuating  its  existence,  it  may  be  said  to  de- 
pend for  its  continuance  on  the  will  of  a  ma- 
jority of  its  members. 

As  the  law  now  stands  in  England,  a  con- 
veyance by  executory  devises,  to  he  good,  can- 
not extend  beyond  a  life  or  lives  in  being,  and 
twenty-one  years  and  the  fraction  of  another 
year,  to  reach  the  case  of  a  posthumous  child. 
Atkinson  v.  Hutchinson,  3  P.  Wms.  268;  Long 
V.  Blackall,  7  Term  R.  100. 

There  are  many  depositions  in  the  case,  taken 
in  behalf  of  the  complainants,  by  persons  who 
have  been  expelled  from  the  Society,  or  having 
left  it,  show  a  strong  hostility  to  Bimeler. 
They  represent  his  conduct  as  tyrannical  and 
oppressive  to  the  members  of  the  Association, 
and  as  controlling  its  actions  Sbsolutely.  And 
several  instances  are  given  to  impeach  his 
moral  character  and  his  integrity.  Two  of  the 
witnesses  say  that  he  drives  a  splendid  car- 
riage and  horses. 

In  regard  to  the  carriage,  it  is  proved  to  be 
a  very  ordinary  one,  worth  about  $300,  one  of 
his  horses  worth  about  $20  and  the  other  $30 
or  $40.  By  respectable  persons  out  of  the  So- 
ciety, Bimeler's  character  is  sustained  for  in- 
tegrity and  morality,  and  several  instances  are 
given  where,  even  in  small  matters,  he  deferred 
to  the  decision  of  the  trustees  against  his  own 
inclination.  And  many  facts  are  proved  whol- 
ly inconsistent  with  the  charge  of  oppression. 

That  Bimeler  is  a  man  of  great  energy  and 
of  high  capacity  for  business,  cannot  be  doubt- 
ed. The  present  prosperity  of  Zoar  is  evi- 
dence of  this.  There  are  few  men  to  be  found 
anywhere,  who,  under  similar  circumstances, 
would  have  been  equally  successful.  The  peo- 
ple of  his  charge  are  proved  to  be  moral  and 
religious.  It  is  said  that,  although  the  So- 
ciety has  lived  at  Zoar  for  more  than  thirty 
years,  no  criminal  prosecution  has  been  in- 
stituted against  any  one  of  its  members.  The 
most  respectable  men  who  live  near  the  village 
say,  that  the  industry  and  enterprise  of  the 
people  of  Zoar  have  sidvanced  property  in  the 
vicinity  ten  per  cent. 

Bimeler  has  a  difficult  part  to  act.  As  the 
head  and  leader  of  the  Society,  his  conduct  is 
narrowly  watched,  and  often  misconstrued. 
Narrow  minds,  in  such  an  Association,  will  be 
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influenced  hj  petty  jealousies  and  unjust  sur- 
mises. To  insure  success  these  must  be  over- 
come or  disregarded.  The  most  exemplary  con- 
duct and  conscientious  discharge  of  duty  may 
not  protect  an  individual  from  censure.  On 
a  full  view  of  the  evidence  we  are  4M>nvinced 
that,  by  a  part  of  the  witnessed,  great  injus- 
tice is  done  to  the  character  of  Bimeler.  On  a 
deliberate  consideration  of  all  the  facts  in  the 
case,  we  think  there  is  no  ground  to  authorize 
the  relief  prayed  for  by  the  complainants. 
610*1  *The  decree  of  the  Circuit  Court  is 
therefore  affirmed. 

OBDEB. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Ohio,  and 
was  argued  by  counsel ;  on  consideration  where- 
of, it  is  now  here  ordered,  adjudged  and  de- 
creed by  this  court,  that  the  decree  of  the  said 
Circuit  Court  in  this  cause  be,  and  the  same  is 
hereby  affirmed,  with  costs. 

Aff*g— 5  McLean,  223. 


JOHN  DEACON,  Appellant, 

V. 

CHARLES   OLIVER   and   Robert  M.   Gibbes, 
Executors  of  Robert  Oliver,  Deceased. 

Maryland — Garnishment,  construction  of — an- 
swers what  correct. 

Under  the  attachment  laws  of  Maryland,  a  share 
In  the  Baltimore  Mexican  Company,  which  had  fit- 
ted ofut  an  expedition  under  General  MIna,  was 
not.  In  1827,  the  subject  of  an  attachment  under  a 
Jndfnnent,  whether  such  share  was  held  by  the  gar- 
nishee under  a  power  of  attorney  to  collect  the 
proceeds,  or  onder  an  equitable  assignment  to  se? 
cure  a  debt. 

The  answers  of  the  garnishee  to  Interrogatories 
filed,  were  literally  correct.  He  had  not  in  his 
hands  any  **fund8,  evidences  of  debt,  stocks,  cer- 
tificates of  stock,**  l>elonglng  to  the  debtor,  nor 
**any  acknowledgment  by  the  Mexican  government,*' 
on  which  an  attachment  could  be  laid. 

THIS  was  an  appeal  from  the  Circuit  Court 
of  the  United  States  for  the  District  of 
Maryland,  sittin;:^  as  a  court  of  equity. 

The  bill  was  filed  by  John  Deacon,  the  sur- 
viving partner  of  Barin^,  Brother  &,  Company, 
of  London,  under  the  following  circumstances: 

In  1821,  Baring,  Brother  &  Company  ob- 
tained a  judgment,  in  the  Circuit  Court  of  the 
United  States  for  the  District  of  Maryland, 
against  one  Lyde  Goodwin  for  $60,000  upon  a 
bill  of  exchange,  to  be  released  on  payment  of 
$41,005.58,  with  interest  and  costs.  Goodwin 
was  at  this  time  the  owner  of  one  ninth  share 
in  the  Mexican  Company,  the  history  of  which 
is  given  in  the  report  of  the  case  of  Gill  v. 
Oliver's  Executors,  11  How.  620.  This  judg- 
ment was  kept  alive  until  the  issuing  of  the 
attachment  hereafter  spoken  of,  in  1826. 

On  the  10th  of  July,  1823,  the  government 
of  Mexico  passed  a  decree,  declaring  that  Gen- 
eral Mina,  amongst  other  persons,  was  a  bene- 
factor of  his  country;  and  on  the  28th  of  June, 
1824,  another  decree,  acknowledging  the  debts 
contracted  by  the  Generals  declared  to  have 
been  benefactors. 

On  the  11th  of  January,  1826,  Lyde  Good- 
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win  addressed  a  'letter  to  Mr.  Oliver,  [•611 
which  is  too  long  to  be  inserted,  but  which 
was  of  the  following  tenor.  He  states  the 
claim  to  have  been  acknowledged  by  Mexico; 
that  the  amount  of  his  original  proportion  of 
the  claim,  exclusive  of  interest,  waa  $20,000; 
that  his  object  in  proposing  to  assign  his  inter- 
est therein  was,  1st,  to  secure  to  Oliver  the  sum 
he  already  owed  him ;  and  2d,  Jbo  obtain  bare- 
ly the  means  of  support  for  the  present,  and 
that  the  additional  sum  he  would  acquire, 
should  not  exceed  $2,000. 

Between  this  date  and  June,  1826,  Oliver 
paid  to  Goodwin  $2,000  and  received  an  assign- 
ment of  the  share  from  Brown,  the  trustee  in 
insolvency  of  Goodwin. 

On  the  22d  of  March,  1826,  the  company  ap- 
pointed Oliver  their  attorney  to  prosecute  the 
claim,  and  informed  him  that  Goodwin  was 
entitled  to  a  commission  of  five  per  cent,  in 
addition  to  his  one  ninth  share. 

On  the  28th  of  October,  1826,  an  attachment 
-under  the  Act  of  Maryland,  of  1716,  was  issued 
upon  the  judgment  against  Goodwin,  and  laid 
in  the  hands  of  Oliver,  as  garnishee.  At  the 
«*ame  time,  the  following  interrogatories  were 
filed,  which  the  garnishee  was  required  to  an- 
swer: 

Interrogatory  1.  Had  you,  at  the  time  of 
laying  the  attachment  in  the  above  cause,  in 
your  hands,  or  at  any  other  time,  ^nd  when, 
any  funds,  evidences  of  debt,  stocks,  cerfificates 
of  stock,  belonging  to  Lyde  Goodwin,  or  any  ac- 
knowledgment of  debt  due  bv  the  government 
of  Mexico  to  the  said  Lyde  Goodwin? 

2.  Did  not  the  said  Lyde  Goodwin  transfer 
to  you  some  certificate  of  stock,  or  evidence  of 
debt  due  by  the  said  Mexican  government  to 
Goodwin,  or  some  document  of  that  character, 
and  when  did  such  transfer  take  place? 

3.  Had  you  not  a  claim  against  said  Good- 
win, secured  by  a  transfer  or  pledge  of  some 
certificate  of  stock,  or  document  of  a  public 
character,  showing  that  Goodwin  was  entitled 
to  receive  some  funds  from  the  Mexican  eovern- 
ment?  If  so,  what  was  the  amount  of  your  claim 
so  secured,  and  what  was  the  security;  was,  or 
was  not,  the  balance  or  remaining  credit,  under 
your  control  at  the  time  of  laying  the  attach- 
ment? State  particularly  how  your  claim  was 
secured. 

4.  Do  you  know  any  other  matter  or  thing 
that  may  be  of  advantage  to  the  plaintiffs,  in 
the  above  cause?  If  so,  state  it  as  fully  as  if 
you  were  particularly  interrogated  thereto. 

In  December,  1827,  Oliver  filed  the  following 
answers : 

1.  To  the  first  interrogatory  he  answers: 
That  he  had  not,  at  the  time  of  laying  the  at- 
tachment in  the  above  cause  in  his  hands,  nor 
at  any  other  time,  any  funds,  evidences  of  debt, 
•stocks,  or  certificates  of  stocks,  belong-  [*612 
ing  to  Lyde  €k>odwin,  or  any  acknowledgment 
of  debt  due  by  the  government  of  Mexico,  but 
that  he  had  a  power  of  attorney  signed  by  said 
Lyde  Goodwin,  in  conjunction  with  several 
other  persons,  claimants  of  a  debt  alleged  to  be 
owing  by  the  Mexican  government,  and  au- 
thorizing him  to  claim  and  receive  the  same  for 
the  benefit  of  said  Goodwin's  assignees  and 
others. 

2.  To  the  second  interrogatory  he  answers: 
That  the  said  Goodwin  did  not  transfer  to  him 
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any  certificates  of  stock  or  evidences  of  debt 
due  by  the  Mexican  government,  or  documents 
of  that  character,  unless  the  before-mentioned 
power  of  attorney  may  be  called  one. 

3.  To  the  third  interrogatory  he  answers: 
That  he  ha,d,  and  still  has,  a  lar^  claim  a^inst 
said  Groodwin  for  money  lent  him  from  time  to 
tiifte;  that  he  is  not  secured  for  this  debt,  and 
never  has  been  secured,  by  a  transfer  or  pledge 
of  some  certificate  of  stock,  or  document  of  a 
public  character,  showing  that  Goodwin  was 
entitled  to  receive  some  funds  from  the  Mexi- 
can government,  unless  the  aforesaid  power  of 
attorney  be  deemed  such,  but  which  he  does 
not  admit  it  to  be. 

4.  To  the  fourth  interrogatory  he  answers: 
That  he  knows  nothing. 

On  the  10th  of  January,  1829,  the  counsel 
for  the  Barings  caused  the  following  entry  to 
be  made  upon  the  docket,  relative  to  the  at- 
tachment: "Discontinued  without  costs." 

On  the  30th  of  May,  1820,  Oliver  obtained 
from  Goodwin  the  following  paper: 

"Being  indebted  to  Robert  Oliver,  of  Balti- 
more, upward  of  nine  thousand  dollars,  I  here- 
by assign,  transfer,  and  make  over  to  the  said 
Robert  Oliver,  in  payment  of  my  debt  to  him, 
the  following  objects,  which  were  assigpied  to 
him  many  years  ago,  to  secure  the  payment  of 
the  said  debt  due  by  me,  to  wit:  all  my  un- 
divided ninth  part,  and  right,  title  and  in- 
terest of  every  kind  whatsoever,  in  the  claim  on 
the  government  of  Mexico  for  supplies  fur- 
nished, and  advances  made,  to  the  late  General 
Mina,  or  the  proceeds  thereof,  and  which  claims 
are  under  the  control  of  the  said  Robert  Oliver 
and  his  agent,  John  Mason,  Jr.,  now  in  Mexico ; 
also  a  claim  on  a  certain  Louis  Merwin,  who 
died  some  years  a^  in  Havana.  The  object 
and  intention  of  this  assignment,  is  to  make  a 
full  and  complete  transfer  to  the  said  Robert 
Oliver  of  all  my  right,  title  and  interest,  as 
aforesaid,  for  which  said  Robert  Oliver  has 
agreed  to  balance  my  account  on  his  books, 
and  consider  the  same  as  satisfactorily  settled; 
and  I  herebv  authorize  and  order  all  my  agents, 
or  those  holding  any  powers  of  attorney  or  in- 
618*]  structions  from  me  'relative  to  the 
aforesaid  property,  to  account  with  the  said 
Robert  Oliver  for  the  same,  or  the  proceeds 
thereof.  L.  Goodwin. 

Baltimore,  May  30,  1829. 

Witness — John  Thomas. 

I  confirm  the  above  agreement. 

Robert  Oliver." 

• 

This  claim  was  prosecuted  under  the  Treal^ 
between  the  United  States  and  Mexico,  with 
the  following  result: 

On  the  11th  of  April,  1850,  there  were  paid 
to  Oliver's  executors  (he  having  died  in  1834) 
the  following  sums,  being  net  proceeds: 
On  account  of  Goodwin's  commis- 

-  $22,143.12 
.    .    •     35,110.47 


sions 


On    account    of   his    share 


$57,253.59 
In  November,  1850,  Deacon  filed  his  bill 
against  the  executors,  alleging  that  the  answers 
of  Oliver  were  untrue  and  evasive,  by  means 
of  which  deception  the  attachment  had  been  dis- 
continued; that  at  the  time  when  it  was  laid, 
Oliver  had  under  his  control  the  evidences  of 
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debt  due  by  the  Mexican  government;  that  so 
far  from  having  a  mere  power  of  attorney  from 
Goodwin  to  collect  the  debt,  he  had  a  transfer 
of  the  claim  for  the  purpose  of  security,  which, 
being  irrevocable,  was,  by  the  laws  of  Mary- 
land, the  subject  of  an  attachment,  etc. 

The  executors  of  Oliver  answered,  and  upon 
a  hearing  of  the  cause,  the  Circuit  Court  dis- 
missed the  bill,  when  the  complainant  appealed 
to  this  court. 

It  was  argued  by  Messrs.  Davis  and  How- 
ard for  the  appellant,  and  Messrs.  Campbell 
and  Johnson  for  the  appellees. 

As  the  decision  rested  mainly  upon  one  poin^ 
of  the  case,  namely :  that,  at  the  time  of  laying 
the  attachment,  Oliver  had  no  interest  which 
was  attachable,  roanv  of  the  arguments  of 
counsel  upon  other  points  are  omitted. 

The  following  extract  from  the  brief  of  Mr. 
Davis  contains  his  view  of  the  leading  points 
of  the  case. 

1.  That  a  debt  due  by  a  foreign  or  domestic 
goyemment  is  assignable,  passing,  by  insolven- 
cy, to  executors  or  administrators,  and  liable 
for  debts  of  claimant,  and  liable  to  all  the  inci- 
dents of  other  debts,  excepting  that  it  cannot 
be  enforced  by  suit.  Comegys  v.  Vasse,  1  Pet. 
193,  215,  217;  Sheppard  v.  Taylor,  5  Pet.  676; 
Plater  V.  Scott,  6  Gill  &  Johns.  116;  Gorgier  v. 
Mieville,  3  Bam.  &  Cress.  45;  10  E.  C.  L.  16. 

2.  That  the  Court  of  Appeals  of  Maryland 
have  decided,  *that,  by  the  local  law,  [*614 
the  share  of  Lyde  Goodwin,  now  in  controversy, 
and  his  commissions,  did  not  pass  to  his  in- 
solvent trustee  in  1817,  because  then  under  the 
ban  of  the  public  policy  of  the  country;  but 
that  after  the  decrees  of  19th  July,  1823,  and 
28th  June,  1824,  of  Mexico,  it  became  a  fair 
and  valid  debt,  due  by  the  Mexican  govern- 
ment, and  as  such  was  assignable,  and  did  pas» 
by  the  assignment  of  Godwin  of  1826,  and 
30th  May,  1829. 

3.  That  the  Supreme  Court  have  pronounced 
the  above  to  have  been  the  decision  of  the  Court 
of  Appeals;  and  that  being  on  a  question  of 
local  municipal  law,  not  involving  any  law  of 
the  United  Stetes,  such  decision  could  not  be 
reviewed  by  them.  Gill  v.  Oliver's  Ex'rs,  11 
How.  529;  Williams  ▼.  Oliver's  Ex'rs,  12  Id. 
Ill,  125. 

4.  That  the  award  of  the  Mexican  commis- 
sion and  the  decree  of  the  Court  of  Appeals,  are 
conclusive  upon  Robert  Oliver's  represenUtives 
and  in  our  favor,  of  the  nature  and  origin  of 
the  fund,  of  the  validity  and  assignability  of 
the  funds,  and  ite  liability  to  all  legal  inci- 
dente  of  a  valid  legal  claim,  from  1824  down 
to  this  time.  Comegys  v.  Vasse,  1  Pet.  212; 
Sheppard  v.  Taylor,  6  Id.  708,  709,  713; 
Prevail  v.  Bache,  14  Id.  97;  De  Vallingan  ▼. 
DuflTy,  Id.  290,  291;  Barry  v.  Patterson,  6 
Harr.  k  Johns.  203,  204. 

II.  That  the  assignment  of  1825  was  a  mort- 
gage on  the  fund  to  secure  the  prior  debt  of 
Goodwin  to  Oliver,  and  the  $2,000  then  ad- 
vanced; subject  to  which  Goodwin  remained 
owner  of  the  fund,  and  Oliver  was  accountable 
to  him. 

1.  This  appears  from  Goodwin's  letter  to  Oli- 
ver, 11th  January,  1825;  his  receipt,  15th  Feb- 
ruary, 1825;  Brown's  assignment,  21st  March, 
1825;  and  Goodwin's  receipt,  24th  March,  1825; 
and  the  assignment  of  30th  May,  1829. 
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The  letter  did  not  propose  a  sale;  there  was 
no  estimate  of  the  value  of  the  claim;  Goodwin 
considered  it  likely  to  be  received  in  a  year, 
and  looked  on  it  as  worth  $20,000,  or  more. 

His  objects  he  said  were,  Ist.  To  secure  a 
debt  he  then  owed,  but  if  it  were  a  sale  for 
$2,000,  it  secured  nothing;  2d.  To  obtain  the 
bare  means  of  support  for  the  present.  He  then 
plainly  looked  to  the  remainder  of  the  fund  as 
his  support  for  the  future. 

"The  additional  sum  I  shall  want  shall  not 
exceed  $2,000,"  is  the  language  of  a  borrower, 
and  implies  a  previous  loan  now  to  be -added 
to.  The  receipts  are,  on  account  of  his  share, 
or  interest. 

The  assi^ment,  signed  by  Brown,  mentions 
no  value  given.  It  was  a  mere  precaution  to 
preclude  a  possible  claim.  The  assignment  of 
1820,  May  30,  finally,  is  express  and  decisive 
•  15*1  as  *to  the  former  assignment,  being  for 
security  merely,  and  itself  purports  to  assign 
and  relinquish  the  remaining  right  of  Goodwin. 
It  recites  a  debt  of  $9,000;  but  the  answer 
shows  only  $8,500,  including  the  $2,000.  So  it 
continued  to  be  a  debt,  and  so  was  not  a  pay- 
ment on  a  sale.  If  it  were  a  sale,  then  the 
words  "to  secure  you  the  sum  I  already  owe 
you,"  must  be  construed  to  make  that  sum  a 
part  of  the  consideration  of  the  sale ;  and  it  al- 
ao  would  cease  to  be  a  debt.  If  it  were  a  sale, 
then  the  assignment  of  30th  May,  1820,  W(  uld 
not  only  recite  a  falsehood,  but  be  an  absurdity. 
It  cannot  be  half  sale  and  half  mortgage;  a 
sale   for   $2,000   and   a   mortgage   for  $6,000. 

The  assignment  of  1825  was  therefore  a 
mortgage,  agreed  by  the  act  of  the  parties  to  be 
worth  $8,000,  and  considered  by  Goodwin  worth 
more  than  $20,000,  and  likely  to  be  paid  in 
cash  in  a  year. 

2.  That  such  an  assignment  is  in  law  a 
mortgage  or  security  merely,  the  following 
cases  prove:  1  Story  £q.  Jur.  sec.  1018;  1 
Cruise  (by  Greenleaf)  tit.  15,  eh.  1;  Conway  ▼. 
Alexander,  7  Cranch,  218,  241;  Hughes  ▼. 
Edwards,  9  Wheat.  489;  Morris  v.  Nixon,  1 
How.  118,  122,  123,  124,  126,  127,  130,  131; 
Dougherty  v.  McCalgan,  6  Qill  ft  Johns.  275, 
280,  281. 

3.  That  on  mortgage,  or  pledge,  or  transfer, 
try  way  of  security,  the  mortgagor  is  treated  as 
the  substantial  owner,  subject  to  the  lien  of  the 
creditor.  His  right  to  redeem  is  an  incident 
inseparable.  It  may  be  assigned  or  passed  to 
his  representatives,  or  to  his  insolvent  trustee, 
or  in  bankruptcy,  or  a  judgment  creditor  may 
claim  to  stand  in  his  place  and  to  redeem. 

This  principle  applies  to  securities  of  chat- 
tels as  well  as  of  lands,  and  to  choses  in  action 
as  well  as  to  either.  Morris  v.  Nixon,  1  How. 
123,  124,  126,  129;  5  Johns.  345;  2  Story  £q. 
Jur.  sec.  1023,  1052;  Dougherty  v.  McCalgan,  6 
G.  &  J.  281,  282;  Hudson  v.  Warner  &  Vance. 
2  Harr.  ft  G.  415;  Hartley  ▼.  Russel,  2  Sim.  & 
Stu.  244;  Milne  v.  Walton,  2  Younge  ft  Col. 
354,  362. 

HI.  That,  therefore,  Lyde  Goodwin  retained 
such  a  property  and  interest  in  the  claim  on 
Mexico,  after  its  assignment  to  Oliver,  as  was 
liable  in  some  way  to  be  subjected  to  the  pay- 
ment of  bis  debts  by  judgment.  Being  an 
equitable  interest  in  a  chose  in  action,  it  could 
not  be  subjected  to  tha  common  law  execution 
of  fieri  facias. 
14  li.  ed. 


It  could  then  be  reached  by  one  of  two  pro> 
cesses  only;  either,  Ist,  by  attachment  in  the 
nature  of  an  execution;  2d,  by  bill  in  equity 
to  subject  the  surplus. 

The  appellant  insists  that  it  could  be  sub- 
jected by  either  of  those  modes,  and  that  the 
laying  the  attachment  was  a  fit  preliminary; 
and  that  the  fraud  is  the  same  in  either  view. 

*1.  By  execution  of  attachment.  [*616 

a.  The  Act  of  1715,  sec.  7,  ^ves  any  judg- 
ment creditor  of  any  person  right,  in  lieu  of 
any  other  execution,  to  sue  out  an  attachment 
against  the  goods,  chattels  and  credits,  of  the 
defendant,  in  his  own  hands,  or  in  the  hands 
of  any  other  person. 

The  policy  of  our  law  is  to  subject  every 
species  of  property  to  execution.  Somerville 
▼.  Brown,  5  Gill.  422. 

It  is  an  execution.  Baldwin  t.  Wright,  8 
Gill.  246. 

The  attachment  was  intended  to  cover  every 
species  of  propertjr  not  liable  to  be  taken  by 
fi.  fa.,  and  for  which,  before  plaintiflf  had  been 
driven  into  equity  to  get  hold  of;  and  that 
it  would  not  lie  where  a  fi.  fa.,  lay.  For  ex- 
ample— 

Fi.  fa.  lay  only  for  chattels  held  by  legal 
title.  10  G.  ft  J.  226,  261 ;  Warding  v.  Steven- 
son, 6  H.  ft  J.  267.  Attachment  covers  that 
by  equitable  title. 

Legal  estates  in  land,  by  the  Act  of  1732,  are 
sold  on  a.  fa.  Equitable  estates,  as  equities  of 
redemption,  by  attachment,  but  not  to  fi.  fa. 
Ford  V.  Pbilpot,  5  Harr.  ft  J.  312;  5  Johns. 
336. 

Goods  consigned  to  merchants  who  had  lien 
on  them  were  not  liable  to  fi.  fa.,  but  were  to 
attachment.  6  Harr.  ft  Johns.  267,  268;  Na- 
than V.  Giles,  5  Taunt.  558. 

The  lien  of  a  judgment  could  not  be  sold  on 
fi.  fa.  but  the  judgment  could  be  attached,  and 
court  could  execute  it.  Wells  t.  Ghiselin,  1 
Harr.  ft  McH.  91. 

Surplus  money  in  sherlflfs  hands  could  not 
be  taken  on  fi.  fa.  but  might  by  attachment.  1 
Harr.  ft  Johns.  546;  5  Harr.  ft  Johns.  312. 

Attachment  lies  for  a  credit,  or  a  chose  in 
action,  or  for  stocks,  because  they  are  not  liable 
to  fi.  fa.    Evans,  Pr.  364. 

But  chattels  in  defendant's  possession  were 
not  liable  to  attachment,  because  they  could  be 
taken  by  fi.  fa.  3  Harr.  ft  McH.  594,  615- 
617. 

Thus  the  policy  of  the  attachment  law  was 
to  give  a  residuary  execution,  covering  every 
case  not  before  covered.  The  words  *'goods  and 
chattels,  and  lands,  covering  interests  in  lands, 
and  goods  and  chattels,  which  could  not  be 
taken  by  fi.  fa.  and  credits,"  being  used  to 
designate  everything  in  the  nature  of  a  chose 
in  action. 

b.  The  claim  on  the  Mexican  government, 
assigned  by  Goodwin,  was  a  credit  of  Goodwin 
in  the  hands  of  Oliver,  and  so  liable  to  attach- 
ment in  his  hands. 

The  statute  does  not  confine  the  attachment 
to  credits  in  the  hands  of  the  debtor,  but 
extends  it  to  the  credits  of  the  defendant  in 
the  hands  of  the  plaintiff,  or  any  other  person. 

The  most  common  case  is  the  attaching  the 
credit  in  the  *hands  of  the  debtor,  [*617 
or  person  owing  the  money  to  the  defendant. 

But  the  Act  does  not  define  the  subject  mat- 
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ter  on  which  the  attachment  may  be  laid  by 
any  reference  to  the  person  in  whose  hands  it 
may  happen  to  be.  The  credit  is  the  thing  at- 
tached ;  it  may  be  attached  in  the  hands  of  the 
plaintiff  or  any  other  person. 

May,  then,  a  credit  be  in  the  hands  of  any 
person  but  the  debtor,  who  himself  directly 
owes  the  money  to  the  defendant? 

A  credit  is  a  right  to  demand  money  from 
some  one.  It  is  equivalent  to  the  legal  phrase, 
a  chose  in  action — ^a  thing  to  be  sued  for. 

Now,  a  right  in  A  to  recover  money  from 
B  for  the  use  of  G,  is  matter  of  every  day 
occurrence. 

If  D  have  judgment  against  G,  may  he  not 
lay  an  attachment  in  the  hands  of  A,  who  holds 
a  credit  or  chose  in  action  against  B  for  the 
benefit  of  C,  especially  if  B  be  out  of  the 
state? 

2.  The  modern  law  recognizes  the  assign- 
ability  of  choses  in  action,  operating  an  actual 
transfer  proprio  vigore  of  the  title  of  the  chose 
in  action,  or  credit,  from  the  assignor  to  the 
assignee,  vesting  the  latter  with  all  the  rights 
of  the  former,  the  possession  of  the  evidences, 
and  the  right  to  enforce  the  claim,  as  eflfectual- 
ly  as  a  bargain  and  a  sale  of  lands.  2  Story, 
Eq.  Jur.  sec.  1057;  Comegys  v.  Vasse,  1  Pet. 
213,  216,  217;  Spring  v.  S.  C.  Ins.  Co.  8  Wheat. 
268;  Bohlen  v.  Cleveland,  5  Mason,  174;  Harri- 
son V.  Sterry,  6  Cranch,  289,  300,  302;  Evans 
et  al.  ▼.  Merriken,  8  G.  &  J.  39,  46-49 ;  Ex-parte 
South,  3  Swanst.  372,  373;  Conard  v.  Atlantic 
Ins.  Co.  1  Peters,  386,  441 ;  Black  ¥.  Zacharie, 
3  How.  483,  512. 

As  between  successive  assignments,  the  title 
vests  according  to  the  dates,  a  former  being 
liable,  however,  to  be  postponed  to  a  later  one 
by  failure  to  notify  the  person  .  liable  to  the 
assignor  In  proper  time.  Anderson  v.  Thomp 
kins,  1  Brock.  456;  Hudson  v.  Warner  and 
Vance,  2  H.  &  O.  415,  418,  427,  432;  Houston 
▼.  Nowland,  7  G.  &  J.  480,  493;  Loveridge  v. 
Cooper,  3  Russ.  1 ;  Cooper  ▼.  Tynmore,  3  Russ. 
60;  3  How.  483,  512. 

3.  By  the  assignment  of  1825,  therefore,  the 
chose  in  action  or  credit  belonging  to  Goodwin, 
and  due  by  Mexico,  was  vested  in  and  held  by 
Oliver  for  the  benefit  of  Goodwin,  after  paying 
his  debt.  He  held  the  evidences,  the  sole  legal 
right  to  prosecute  and  control  it,  to  collect  and 
receipt  for  it. 

To  refuse  to  apply  the  attachment  to  such 
a  case,  is  to  withdraw  from  its  reach  half  the 
cases  it  was  provided  to  remedy,  forcing  the 
judgment  creditor  back  into  a  suit  in  equity; 
e.  g.,  all  cases  where  a  credit  or  chose  in  action 
618*]  of  a  judgment  debtor  *is  in  the  hands 
of  anyone,  except  the  person  ultimately  liable 
to  pay  the  money. 

A  consignee  has  sold  goods  and  taken  notes 
of  the  purchaser,  not  yet  due,  to  the  consignor. 
The  goods  could  have  been  attached — may  not 
their  proceeds,  in  the  shape  of  notes,  in  the 
hands  of  the  consignee,  on  a  judgment  against 
the  consignor? 

Chattels  and  choses  in  action  are  assigned  in 
trust,  the  debtors  living  out  of  reach  of  process, 
to  sell  and  pay  to  A  B.  The  chattels  may  be 
attached  in  the  hands  of  the  trustee — may  not 
the  bonds  and  notes  be  attached,  so  as  to  bind 
the  proceeds  when  collected? 

United  States  stock  is  held  bj  a  trustee  lor 
566 


A  B.  It  is  an  obligation  to  pay  money;  may 
the  stock — the  right  to  receive  the  money,  ncit 
merely  the  quarterly  installment,  be  attached; 
and  if  so,  in  whose  hands  but  the  trustee's? 

So  stocks  of  all  non-resident  corporations 
will  escape  execution,  unless  thev  be  attachabto 
in  any  hands  holding  the  certificates  for  tbt 
person  entitled  to  receive  the  proceeds. 

The  stock,  like  the  debt,  is  a  credit,  the 
money  payable  ultimately  by  one  person;  but 
the  right  to  receive  it,  the  title  to  it,  being  in 
the  hands  of  a  third  party  for  the  owner,  with 
the  evidences  on  which  alone  it  is  payable.  It 
is  case  of  a  credit  in  the  hands  of  such  party, 
and  may  be  attached  there. 

The  very  point  has  been  decided  twice  in 
Massachusetts.  N.  E.  M.  Ins.  Co.  v.  Chandler, 
16  Mass.  274,  279;   6  Mass.  339,  342. 

The  Massachusetts  law  uses  the  words, 
"goods,  effects  and  credits,"  equivalent  to 
"goods,  chattels  and  credits."  Attachment 
laid  on  goods  and  notes  for  collection,  in  the 
garnishee's  hands.  Erskine  v.  Staley,  12  Leigh, 
406. 

Or  put  the  case  of  a  legacy  specific,  of  a  note, 
or  chose  in  action,  where  executor  is  here,  and 
person  liable  on  the  chose  in  action  beyond 
process. 

c.  The  attachment  was  rightly  laid  in  Oliver's 
hands,  for  it  must  be  laid  in  the  hands  of  the 
possessor  of  the  thing  attached.  Van  Brunt  ▼. 
Pike  &  Ward,  4  Gill,  270,  276. 

And  possession  of  the  evidences,  together 
with  the  assignment,  vests  the  possession  of 
the  chose  in  action  in  transferee.  Dearie  ▼. 
Hall..  3  Russ.  1 ;  Farmers'  Bank  of  Delaware  t. 
Beaston,  7  G.  &  J.  428,  429;  Gardner  v.  Loch- 
Ian,  4  Myl.  &  Craig,  129,  133;  Black  v.  Zacha- 
rie, 3- How.  483,  512. 

That  Oliver  is  legally  chargeable  with  the 
possession  of  the  evidences  of  debt,  since  they 
were  under  his  control,  and  should  have  so 
stated.  Morrice  ▼.  Livaby,  2  Bevan,  500;  At- 
torney-General ▼.  Bailiff  of  E.  R.  2  Myln.  Sl 
K.  35;  2  Danl.  Gh.  Pr.  259,  260;  Woods  t. 
Morsell,  105,  107. 

*d.  That  the  money  had  not  been  t*^^^ 
actually  received,  was  no  obstacle  to  a  judg- 
ment of  condemnation,  with  a  stay  of  execu- 
tion till  it  should  be  collected ;  for  the  court  has 
power  to  modify  its  judgments  and  process  to 
suit  that  exigency  of  each  case;  e.g.,  where  the 
property  is  subject  to  a  lien,  to  have  it  ascer- 
tained was  to  get  at  the  surplus.  Davidson's 
Lessee  v.  Beatty,  3  H.  &  McH.  594;  Pratt  t. 
Law,  9  Cranch,  456,  496;  Serg.  on  Attach.  91, 
94 ;  2  Rawl.  227. 

And  where  laid  in  the  hands  of  a  debtor,  on 
a  debt  not  yet  due,  no  plea  of  nulla  bona  is  al- 
lowed; but  condemnation  is  given,  and  execu- 
tion stayed  till  debt  due.  Somerville  v.  Brown, 
5  Gill,  399;  Serg.  on  AtUch.  101,  102,  109. 

Or  where  papers  detained  abroad.  4  Dall. 
253;  2  Binney,  453;  Serg.  on  Attach.  145. 

So  the  court  could  have  condemned  Good- 
win's interest,  and  either  have  sold  it  or  evited 
its  collection. 

e.  That  the  attachment,  Vy  way  of  execution, 
applies  to  all  judgments,  without  regard  to  the 
residence  of  the  defendant.  1  D.  L.  M.  22,  23 ; 
Act  1715,  ch.  40. 

1.  The  operative  words  of  the  section  giving 
the  remedy  are  of  the  widest  possible  scope. 
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2.  The  nee  of  the  word  "absent"  before  de- 
fendant, occurs  only  In  the  last  clause  of  tht 
section  requiring  notice  of  the  garnishee. 

3.  They  only  create  a  doubtful  implication, 
which  is  not  sufficient  to  limit  the  universality 
of  the  enacting  words. 

4.  This  section  expressly  dispenses  with  the 
prerequisites  prescribed  in  the  1st  and  2d  sec- 
tions, providing  for  the  protection  of  absent 
defendants. 

6.  The  5th  section  of  the  Act  implies,  that  an 
attachment  may  be  levied  on  the  goods  of  a 
resident.  Printed  out  of  place,  1  D.'  L.  M. 
763. 

6.  The  oldest  forms  of  attachment,  by  wa) 
of  executions,  apply  to  residents.  2  Harris 
Entries,  611;  2  Evan's  Harris,  377. 

7.  The  defendant  must  have  been  in  the  State 
before  judgment  could  have  been  recovered; 
yet  2d  section  prescribes  no  way  to  show  the 
removal. 

8.  The  law  of  1831,  ch.  321,  is  declaratory. 
And  not  binding;  the  United  States  courts 
ought  not  to  be  allowed  to  raise  an  implication, 
so  as  to  do  by  construction  what  it  could  not 
do  by  enactment. 

'  9.  It  contravenes  the  whole  purpose  and  poli- 
cy of  the  attachment,  by  way  of  execution. 
•  f.  If,  therefore,  the  court  think  the  assign- 
ment of  1825,  or  any  assignment  before  Oc- 
tober, 1826,  covered  the  commissions  on  the 
Mervin  claim,  they  are  covered  by  the  above 
reasoning. 

620»J  'But  if  not,  yet  Oliver,  holding  pos- 
session of  the  evidences,  the  right  to  rec&ive 
the  proceeds,  and  being  the  party  directed  to 
pay  Goodwin,  he  held  Goodwin's  claim  to  the 
eommissions  as  agent,  sufficiently  to  make  him 
a  fit  garnishee,  as  having  that  credit  in  his 
hands. 

Though  the  court  doubt  as  to  the  commis- 
sions and  Mervin  debt,  that  will  not  affect  the 
mortgage  of  the  share  in  the  company. 

This  fund  could  have  been  reached  by  bill 
in  equity. 

(a.)  A  bill  in  equity  is  competent  to  compel 
the  application  of  the  equitable  property,  the 
choses  in  action  and  equities  of  redemption  of 
a  judgment  debtor  which  cannot  be  reached  by 
fi.  fa.  to  the  satisfaction  of  the  judraient. 
Scott  V.  Scholly,  8  East,  467,  508,  509;  Clayton 
▼.  Anthony,  6  Rand.  285;  Dold  v.  Geiger,  2 
Orat.  112;  Halley  v.  Williams,  1  Leigh,  140; 
Hadden  v.  Spader,  20  Johns.  554,  563,  564,  568 ; 
2  Johns.  Gas.;  McDermott  v.  Strong,  4  Johns. 
Cas.  687,  690,  692;  Bayard  v.  Hoffman,  4  Johns. 
Cas.  450;  Spader  v.  Davis,  5  Johns.  Gas.  280; 
Hallett  ▼.  Thompson,  5  Page,  583;  Griffith  ▼. 
Fred.  County  Bank,  6  Gill  &  Johns.  424;  Har- 
ris &  Chauncey  v.  Alcock,  10  Gill  &  Johns.  251, 
252;  McDonald  ▼.  Bank  U.  S.  2  Pet.  107. 

(b.)  An  execution  is  usually  required  as  prec- 
edent to  suit  in  equity. 

The  attachment  was  such  an  execution.  Even 
if  no  condemnation  could  have  been  had  under 
it;  yet  neither  can  an  equitable  interest  in 
chattels  or  land  be  sold  under  a  fi.  fa.  at  com- 
mon law.  But  the  fi.  fa.  is  held  to  bind  them, 
and  a  bill  lies  in  equity  to  sell  them. 

So  here,  the  attachment  was  the  most  ap- 
propriate form  of  execution  to  bind  an  interest, 
in  the  nature  of  a  credit  or  a  chose  in  action,  as 
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preliminary  to  a  bill  Sn  equity,  to  have  it  ap- 
olied  to  the  satisfaction  of  the  judgment. 

(c.)  To  this  proceeding  the  facts  of  the  as- 
signment, by  way  of  mortgage  to,  and  the  pos- 
session of  the  evidences  by  Oliver,  were  as  es- 
sential as  to  the  sustaining  of  the  attachment. 

The  untrue  denials  in  the  answers  of  Oliver 
equally  misled  the  plaintiff  to  the  abandonment 
of  his  remedy. 

The  fraud  gives  the  plaintiff  an  equal  equity 
now  to  call  on  the  court  to  do  him  justice  by 
subjecting  the  fund  to  his  judgment,  after  pay- 
ing Oliver  his  debt  and  expenses. 

The  points  raised  by  the  counsel  for  the  ap 
pellees  were  as  follows: 

The  theory  of  the  bill  is,  that  the  appellant 
had,  bv  the  attachment  on  the  judgment  of 
lumseli  and  co-plaintiffs,  entitled  himself  to 
condemnation  of  Goodwin's  funds,  alleged  to 
be  in  *01iver*s  hands  as  garnishee,  and  [•621 
that  Oliver,  by  his  false  and  fraudulent  an- 
swers, having  deprived  him  of  his  legal  right  to 
such  condemnation,  equity  will  compel  Oliver's 
estate  to  pay  the  money  which,  but  for  his  un- 
conscientious conduct,  would  have  been  recov- 
ered at  law. 

A  right  to  condemnation,  then,  as  against 
Oliver,  and  the  loss  of  that  right  through  his 
fraud  and  falsehood,  are  essential,  on  the  ap- 
pellant's own  showing,  to  his  success. 

Neither  of  these  elements  are  found  in  the 
case,  as  it  appears  on  pleadings  or  proofs. 

1st.  The  attachment  was  issued  against  law, 
and  would,  at  the  trial  (which  never  came  on, 
because  the  plaintiffs  in  the  attachment  dis- 
continued it),  have  been  quashed,  and  is  there- 
fore to  be  regarded  as  void.  Act  of  Maryland, 
1715,  chap.  40,  sec.  6;  Waters  &  Caton,  1  Har- 
ris &  McHenry,  407 ;  Harden  &  Moores,  7  Har- 
ris &  Johnson,  4. 

2d.  The  attachment  was  irregular  and  void 
for  another  reason;  that  the  Act  of  1715  (above 
referred  to),  and  adopted  by  the  100th  rule  of 
the  Circuit  CoUrt  of  Maryland,  authorized  no 
such  writ  in  the  case  of  a  resident  defendant. 
Act  of  1831,  chap.  321. 

3d.  But  conceding  the  attachment  to  have 
been  regular,  it  could  only  take  the  ''lands, 
tenements,  goods,  chattels,  or  credits,"  of  Good- 
win, in  Oliver's  hands  (see  Writ  19,  20),  and 
there  being  none  of  these  things  in  his  lands, 
there  was  nothing  to  attach,  and  of  course  noth- 
ing to  condemn.  Houston  &  Nowland,  7  Gill 
&  Johnson,  480;  Meeker  and  Wilson,  1  Galli- 
son,  419;  Act  of  Maryland,  1810,  chap.  160; 
Ford  &  Philpot,  5  Harris  &  Johnson,  312; 
Campbell  A  Morris,  3  Harris  &  McHenry,  535; 
9  Cranch,  477. 

4th.  If  there  was  anything  in  Oliver's  hand 
at  the  time  of  the  attachment,  it  was  only 
Goodwin's  claim  on  the  government  of  Mexico, 
for  assistance  rendered  to  Mina,  in  his  attempt 
to  revolutionize  Mexico  when  a  province  of 
Spain,  in  violation  of  our  neutrality  Acts;  and 
such  a  claim  has  been  decided  by  the  Maryland 
courts,  in  the  case  of  Goodwin's  trustee  against 
these  appellees,  to  be  of  such  a  character  that 
the  law  of  Maryland  will  not  recognize  its  ex- 
istence, and  of  course  no  condemnation  could 
be  had  of  it. 

5th.  The  discontinuance  of  the  attachment 
was  the  voluntary  act  of  the  appellant;  and  as 
he  was  not  bound  by  Oliver's  answers  to  the 
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interrogatories  in  attachment,  but  might  have 
tested  their  truth  by  bringing  the  attachment 
to  trial,  his  failure  to  proceed  at  law  gives  him 
no  right  to  come  into  equity. 

6th.  Oliver's  answers  were  true.  Goodwin's 
share  in  the  Mexican  Ck>mpany  was  assigned  to 
622»]  Oliver  absolutely  in  1826,  'and  no  in- 
terest therein  remained  in  Goodwin  at  the  time 
of  the  attachment.  Goodwin's  interest  in  his 
commissions  and  his  claim  on  Mervin  were  not 
assigned  to  Oliver  till  May,  1829,  nearly  two 
years  after  the  answers,  and  at  the  time  of  the 
attachment  Oliver  had  no  interest  whatever  in 
either  of  these  claims. 


Mr.  Justice  Grier  delivered  the  opinion  of 
the  court: 

Without  attempting  to  give  a  history  of  the 
facts  of  this  case,  as  exhibited  in  the  plead- 
ings and  proofs,  or  noticing  all  the  objections 
of  the  equity  of  the  bill,  we  think  there  are 
two  of  its  charges  or  allegations,  on  which  its 
whole  equity  rests,  and  which  the  complain- 
ant has  failed  to  substantiate. 

1.  That  there  were  in  the  hands  of  Robert 
Oliver  at  the  time  the  attachment  was  laid,  any 
chattels,  rights,  or  credits  of  Lyde  Goodwin, 
"which  were  bound  by  said  attachment." 

2.  That  Robert  Oliver  was  guilty  of  false- 
hood or  fraudulent  concealment  of  facts,  in  his 
answers  to  the  interrogatories  proposed  to  him 
as  garnishee  in  the  attochment. 

In  1816,  and  previous  to  his  insolven<^, 
Lyde  Goodwin  had  become  a  shareholder  in 
the  Baltimore  Mexican  Company,  to  the  ex- 
tent of  one  ninth  part.  This  Company  had  fur- 
nished means  to  General  Mina  to  fit  out  a  war- 
like expedition  against  Mexico,  then  a  depend- 
ency of  Spain.  The  expedition  of  Mina  had 
failed,  and  he  had  perished  with  it.  This  trans- 
action of  the  Company  was  illegal,  and  punish- 
able as  a  misdemeanor,  with  fine  and  imprison- 
ment. The  contract  was  therefore  vuid  in  law, 
and  could  not  be  the  foundation  of  any  debt, 
nor  cotild  the  stock  thus  created  be  treated  in 
law  as  a  thing  of  value;  and  from  the  uncer- 
tainty 6f  its  future  prospects,  its  value  in  the 
market  was  little  better.  It  was  merely  possi- 
ble that  Mexico,  if  successful  in  her  struggle 
for  independence,  might,  at  some  future  day, 
assume  tiie  pa3rment  of  the  debts  contracted  by 
Mina;  and  if,  as  it  was  possible,  or  perhaps 
probable,  that  at  some  day  still  further  in  the 
future  the  payment  may  be  obtained.  Good- 
win's title  in  this  possibility  or  expectancy,  or 
whatever  it  might  be  called,  was  supposed  to 
have  passed  to  Brown,  his  assignee,  under  the 
Insolvent  Act.  Afterwards,  in  1824,  Mexico 
having  achieved  her  independence,  passed  a 
decree  promising  to  acknowledge  "the  debts 
that  may  be  proven  to  have  been  contracted 
for  the  service  of  the  nation  by  the  Generals  de- 
clared bene  meritos  de  la  patria,"  of  whom 
Mina  was  one.  This  renewed  the  hopes  of  the 
Companv,  that  possibly  something  might  be  re- 
covered hereafter  on  this  pledge  of  the  Mexican 
government;  and  Robert  Oliver  was  appointed 
the  attorney  on  the  part  of  the  Company  to 
prosecute  their  claim.  Lyde  Goodwin  being 
623*]  *in  actual  want  of  the  means  of  sub- 
sistence, persuaded  Robert  Oliver  to  advance 
him  the  sum  of  $2,000,  and  take  a  transfer 
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from  Brown,  his  insolvent  trustee  of  this  claim, 
as  security. 

In  this  situation  of  affairs,  the  attachment  of 
Tearing,  Brothers  &  Co.  was  served  on  Robert 
Oliver,  as  garnishee  of  Lyde  Goodwin,  in  1827. 
Now  it  is  admitted  that  Oliver  was  a  creditor 
of  Lyde  Goodwin,  and  not  a  debtor.  His  power 
of  attorney  put  him  in  possession  of  nothing 
which  could  be  attached  as  the  property  of 
Goodwin.  The  insolvent  assignment  was  sup- 
posed to  have  vested  Goodwin^  interest  in  thia 
expectancy,  in  Brown.  If  it  did  not  do  so,  as 
has  since  been  decided,  Oliver  had  no  title  to 
Goodwin's  claim.  And  if  it  did,  and  if  Oliver 
held  it  merely  as  a  security  for  the  sum  ad- 
vanced by  him,  the  equitable  assignment  taken 
as  such  security,  was  his  own;  it  was  but  an 
instrument  to  obtain  satisfaction  for  his  debt; 
it  conferred  nothing  but  a  right  in  equity. 
Whether  it  was  valid  or  invalid,  absolute  or 
defeasible,  it  did  not  constitute  him  a  debtor 
of  Lyde  Goodwin,  or  put  him  in  possession  of 
any  of  his  credits  or  effects,  so  as  to  subject 
him  to  an  attachment  as  Goodwin's  garnishee. 
It  was  not  till  after  the  death  of  Robert  Oliver, 
and  more  than  ten  years  after  the  attachment 
of  complainant  was  discontinued,  that  tha 
United  States  made  the  Convention  of  April, 
1839,  with  Mexico,  under  which  commissioners 
were  appointed,  before  whom  this  claim  of  the 
Baltimore  Company  was  proved,  and  acknowl- 
edged by  Mexico  as  a  just  debt.  Then  for  the 
first  time,  this  uncertain  claim  or  equity,  as- 
sumed the  form  of  a  credit,  and  an  existence 
as  a  legal  chose  in  action.  But  in  that  charac- 
ter it  never  existed  in  the  hands  of  Robert 
Oliver.  If,  at  the  time  the  attachment  was 
served  on  him,  the  claim  of  Lyde  Goodwin  had 
existed  as  a  debt  due  him  by  a  citizen  of  Mary- 
land, and  Oliver  held  an  equitable  transfer 
either  absolute  or  defeasible,  it  is  abundantly 
evident  that  the  proper  person  to  be  made 
garnishee  in  an  attacnment,  would  have  been 
the  debtor,  not  the  equitable  claimant  of  the 
debt.  He  has  but  an  equity  or  a  bare  right, 
but  whatever  it  is,  it  is  his  own,  and  his  claim 
is  in  hostility  both  to  the  plaintiff  and  defend- 
ant in  the  attachment. 

The  whole  foundation  of  the  complainant's 
equity  in  this  bill  rests  on  the  averment,  that 
the  interest  of  Lyde  Goodwin,  whatever  it  was, 
in  this  Mexican  claim,  "was  bound  hv  the  at- 
tachment laid  in  the  hands  of  Robert  Oliver,  as 
garnishee."  The  Mervin  claim  not  having  been 
assigned  till  after  the  attachment  was  with- 
drawn, need  not  be  noticed.  The  decision  of 
this  point  against  the  averment  of  the  bill, 
would  dispose  of  the  case. 

But  as  we  think  the  chai|^  made  in  the  biU 
against  Robert  *01iver,  of  false  and  [*624 
fraudulent  concealment,  have  not  been  sus- 
tained, it  is  due  to  the  memory  of  one  who  al- 
ways sustained  a  high  reputation  as  a  mer- 
chant and  man  of  honor,  to  notice  this  point. 

It  must  be  remembered  that  the  purpose  of 
the  interrogatories  was  to  ascertain  whether 
Oliver  had  in  his  hands  any  credits  or  effects 
of  Lyde  Goodwin,  subject  to  attachment;  and 
also  that  Brown,  the  insolvent  assignee  of 
Goodwin,  was  supposed  to  have  bad  the  title 
to  Goodwin's  interest  vested  in  him.  The 
legitimate  inquiry  was  not,  therefore,  whether 
Brown  had  abused  his  trus^  bj  selling  or  mort- 
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gaging  the  trust  property  for  the  benefit  of 
GrCKxlwin;  or  whether  Oliver's  claim  under  the 
assignee  was  yalid  or  not.  This  inquiry  was 
wholly  irrelevant  in  the  investigation,  under 
the  attachment  proceeding.  Nor  was  Oliver 
bound,  in  that  investigation,  to  make  any  dis- 
closure of  the  strength  or  weakness  of  his  own 
title,  which  was  hostile  to  that  of  the  plaintiff. 
The  discovery  sought,  was  not  of  Oliver's  equi- 
ties, but  of  Goodwin's  assets.  Oliver's  answers 
to  the  interrogatories  were  drawn,  no  doubt, 
by  learned  counsel,  fully  aware  of  the  nature 
of  the  proceedings,  and  the  rights  of  the  par- 
ties under  them.  The  answers  were  strictly 
true  to  the  letter.  The  garnishee  had  not  in 
his  hands,  ''any  funds,  evidences  of  debt,  stocks, 
certificates  of  stock,  belonging  to  Lyde  Good- 
win, nor  any  acknowledgment  by  the  Mexican 
government  to  said  Lyde  Goodwin,"  on  which 
the  attachment  could  be  laid.  What  claims  or 
14  Ii.  ed. 


securities  he  himself  had  as  a  creditor  of  Good- 
win, the  plaintiff  in  that  proceeding  had  no 
right  to  inquire,  nor  was  Oliver  bound  to  an- 
swer. If  he  had  nothing  which  the  plaintiff 
could  attach,  it  was  no  fraud  on  plaintiff  to 
keep  his  own  counsel,  and  make  no  disclosure 
as  to  the  nature  of  his  own  securities. 

The  decree  of  the  Circuit  Court  is  therefore 
affirmed. 

Order. 


This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Maryland^ 
and  was  ar^ed  by  counsel;  on  consideration 
whereof,  it  is  now  here  ordered,  adjudged  and 
decreed,  by  this  court,  that  the  decree  of  the 
said  Circuit  Court  in  this  cause  be,  and  the 
same  is  hereby  affirmed,  with  coeta. 
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NOTE. 


Hm  Extra  AanotailoB  here  following  is  arranged  in  the  order  of  the  oaeee  in  the 
original  reporter's  volume  which  precede  it.  At  the  upper  outside  comer  of  the  page  is 
given  the  volume  and  pages  of  the  cases  to  which  the  Annotation  refers.  After  the  official 
reporter's  volume  and  page  in  the  heading  of  each  case  is  given  hook  and  page  of  the 
present  edition,  the  ahhreviation  L  heing  used  for  Lawyers  Edition,  or  Law.  Ed.  for  brev- 
ity, as  it  is  throughout  in  the  duplicate  citations  of  cases  from  the  Supreme  Court. 


ABBREVIATIONS. 

F*  O.  appended  to  a  citation  from  the  regular  reports  of  the  U.  S.  Circuit  and  Dis- 
tarct  Courts  refers  to  the  series  of  reprints  called  the  Federal  Cases  and  gives,  as  its 
publishers  do  and  recommend,  the  number  of  the  case  in  that  series. 

Fed.  Oas.  is  used  when  the  case  is  contained  in  the  series  of  Federal  Cases  but  is 
not  reported  in  the  regular  series  of  U.  S.  Circuit  and  District  Court  Reports,  and  the 
citations  of  such  cases  is  to  the  volume  and  page  of  Fed.  Cas.,  not  to  the  number  of 
the  case. 

Fed.  or  Fed.  Rep.  refers  to  the  well  known  series  Federal  Reporter,  containing  re- 
ports of  the  Circuit  and  District  Court  decisions  since  1880. 

L.  R.  A.  will  be  readily  recognized  as  the  abbreviation  for  the  Lawyers  Reports 
Annotated,  and  particular  attention  should  be  given  to  these  citations,  as  m  a  large 
Proportion  of  cases  the  citing  case  will  be  found  accompanied  by  a  note  on  its  principal 
point  absolutely  exhaustive  of  the  authorities  thereon. 

Alii.  Dee.,  Am.  Rep.  and  Am.  St.  Rep.  will  be  readily  recognized  as  the  abbrevia* 
tions  for  the  well  known  trinity  of  selected  case  reports.  The  American  Decisions, 
American  Reports  and  American  State  Reports. 

Pennsylvania  State  Reports  (Pa.  St.)  The  New  Jersey  Law  Reports  (N.  J.  L.)  and 
Equity  Reports  (H.  J.  Eq.)  are  distinguished  by  the  number  of  the  series,  not  bv  tha 
name  of  the  reporter,  while  the  North  and  South  Carolina  Reports,  Law  and  Equity,  are 
cited  by  the  name  of  the  reporter  where  the  reports  are  so  titled  and  it  has  been  the 

universal  custom. 

Dui^icate  citations  are  given  to  the  National  Reporter  System  where  cases  are  therein 
contained,  and  to  the  Reporter  System  alone  of  cases  not,  at  the  daite  of  the  preparation 
•f  the  annotation,  officially  reported.    The  usual  abbreviations  are  used,  as  follows: 


Atl.  Athtntio  Reporter, 
Pfto*  Pacific  Reporter, 
N.  E.  Northeastern  Reporter, 
N.  W.  Northwestern  Reporter, 


So.  Southern  Reporter, 
S.  E.  Southeastern  Reporter, 
8*  W.  Southwestern  Reporter, 
S.  Ct.  Supreme  Court  Reporter. 


We  think  that  in  all  other  respects  the  abbreviations  used  are  elear  and  familiar  t« 
all  who  are  aocustumed  to  the  use  of  legal  reports  and  text-books. 
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U  How.  l-«  14  L.  IKHU  WYIilB  T.  GOXB. 

iHPpeal  wni  not  lie  from  ord^  oTermllng  motfon  to  open  decree 
In  equity  when  ftom  such  decree  an  appeal  has  already  been 
perfected.  The  decision  on  such  a  motion  rests  In  the  sonnd  dls- 
cretlcm  of  the  Inferior  court,  pp.  2,  8. 

Cited  and  followed  in  In  re  Rouse,  20  Fed.  Gas.  1263,  holding  no 
appeal  will  lie  from  refusal  of  commissioner  to  gi^nt  rehearing. 

▲ppeaL— A  motion  to  open  a  decree  does  not  suspend  It  when 
from  such  decree  an  appeal  has  been  perfected*  pw  & 

Oited  and  distinguished  In  Brown  t.  Bvans,  8  Sawy.  606,  610; 
18  Fed.  00,  61,  holding  motion  for  new  trial  suspends  Judgment  for 
purposes  of  review  until  motion  oyerruled. 

Xaadamus  will  not  lie  to  compel  the  low&t  court  to  act  In 
adyance  of  a  matter  properly  brought  before  it  It  will  be  pre- 
sumed that  when  the  matter  is  property  presented  the  court  will 
act  In  the  premises,  p.  8. 

14  How.  8-18,  14  U  802;  BX  PARTB  TAYLOR. 

ICandamus.— Supreme  Oourt  will  refuse  rule  for  Olrcuft  Court 
of  District  of  Columbia  to  show  cause  why  mandamus  should  not 
issue;  when  such  case  is  presented  Is  not  one  that  prima  fade  re- 
quires its  interposition,  p.  12. 

Kan  damns  will  not  lie  to  control  the  discretion  of  inferior  court 
«f  record  acting  within  the  scope  of  its  authority.  Where  the  court 
Is  required  by  act  of  Congress  to  decide  upon  amount  of  bail  and 
suillciency  of  affidaylt  to  hold  te  ball,  such  decision  wUl  not  be 
controlled  by  mandamus,  pp.  12,  18. 

Cited  and  followed  in  Bz  parte  Railway  Co.,  101  U.  8.  720,  26 
L.  876,  refusing  to  issue  mandamus  where  Circuit  Court  was  at 
liberty  and  bound  to  ezerdse  judicial  discretion. 

Approved  tn  dissenting  opinion,  Rz  parte  Bradley,  7  WalL  886» 
10  L.  222,  majority  holding  mandamus  would  issue  to  compel 
hkfetlor  court  to  restore  disbarred  attorney;  State  t.  Brown,  10 
Or.  228»  holding  decision  of  secretary  of  state  upon  dalm  against 
State  not  concluslTe  In  collateral  proceeding. 

Distinguished  In  Hudson  t.  Parker,  168  U.  8w  281^  88  U  428^  18 
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8.  Ot  455,  Issuing  mandamus  to  circuit  Judge  to  admit  petitioner 
to  bail  on  giving  proper  bond. 

Bight  to  bail  in  Circuit  Court  of  District  of  Columbia  depends 
upon  the  acts  ot  Congress.  Any  act  of  Maryland  In  force  at  the 
time  United  States  assumed  jurisdiction  over  the  District,  and  In 
conflict  with  the  acts  of  Congress  regulating  this  subject*  la  re- 
pealed pro  tanto,  pw  18. 

14  How.  ia-22,  14  L.  806»  MOORB  ▼.  ILLINOIS. 

Police  power.—  States  may  make  it  a  j^&obX  offense  to  Introduce 
panpers,  criminals  and  fugitive  slaves  within  their  borders,  and 
punish  those  who  thwart  this  policy  by  harboring,  concealing  and 
secreting  such  persons,  when  the  exercise  of  such  power  is  not  in 
conflict  with  the  power  of  Congress  to  regulate  the  same  subject, 
pp.  18;  19. 

Cited  and  approved  In  Lonas  v.  State,  8  Heisk.  810,  holding  valid 
State  statute  making  it  felony  for  whites  and  negroes  to  marry; 
Lemmon  v.  People,  20  N.  Y.  003,  610,  holding  valid  statute  rendtt<> 
tng  free^  slaves  introduced  into  State. 

FugitiTo  slave  laws.— Quaere  whether  all  legislation  of  a  State 
for  the  purpose  of  assisting  a  claimant  in  recovering  the  posses- 
sion of  a  fugitive  slave,  and  which  in  nowise  interferes  with  the 
acts  of  Congress  regulating  the  reclamation  of  fugitive  slaves, 
is  voidt  p.  19. 

Cited  in  Robinson  t.  Flanders,  29  Ind.  14,  holding  act  requiring 
oflicer  to  take  prisoner  before  nearest  magistrate  for  identification, 
constitutionaL 

Criminal  law.— A  single  act  may  give  rise  to  two  distinct  of* 
fenses,  one  against  the  lav*s  of  the  United  States,  the  other  against 
the  laws  of  the  State.  Hence  an  act  of  Illinois  making  tbe  harbor- 
ing of  a  fugitive  slave  a  punishable  offense  is  not  objectionable 
because  tbe  same  act  is  punishable  under  the  acts  of  Congress. 
pp^  20;  21. 

Cited  and  followed  in  Bx  parte  Siebold,  100  U.  S.  890,  25  L.  724, 
holding  officers  In  election  for  representatives  amenable  to  national 
as  well  as  State  laws;  Cross  v.  North  Carolina,  132  U.  S.  139,  83 
L.  200,  10  &  Ct  49,  holding  forging  bill  of  exchange  and  falsifying 
national  bank  books,  distinct  offenses;  United  States  v.  Cruik- 
shank,  1  Woods,  824,  F.  C.  14,897,  holding  conspiracy  to  prevent 
negro  firom  voting  cognizable  in  State  courts;  United  States  t» 
Cashiel,  1  Hughes,  656,  668,  669,  F  C.  14,744,  holding  acquittal 
before  court-martial  no  bar  to  indictment  In  court  of  law;  Brown 
V.  Bvans,  8  Sawy.  402;  498,  17  Fed.  915,  allowing  exemplary 
damages  though  offense  may  also  be  a  crime;  United  States  v. 
BamharV  10  Sawy.  498^  22  Fed.  290,  holding  former  acquittal  Uk 
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State  court  not  good  plea  to  Federal  Indlctmeat;  United  States  ▼. 
GlTen,  25  Fed.  Cas.  1831,  holding  State  oflElclal  who  refuses  to 
qualify  colored  voters  amenaUe  to  Federal  laws;  United  States  t. 
Orelner,  26  Fed.  Gas.  40,  refusing  to  hold  person  in  Pennsylyania  for 
an  offense  committed  In  Georgia;  Van  Buren  y.  Wells,  53  Ark.  374, 
22  Am.  St  Bep.  217,  14  8.  W.  89,  collecting  cases  and  holding  pun- 
ishment for  violation  of  municipal  ordinance  not  objectionable  be- 
cause State  law  Is  also  Infringed;  People  t.  White,  84  CaL  186^ 
holding  State  laws  for  punishing  counterfeiting  not  repugnant  to 
laws  of  United  States;  People  t.  McDonnell,  80  Gal.  290,  18  Am.  St 
Bep.  105,  22  Pac  192,  reviewing  cases  and  holding  State  courts 
may  punish  for  counterf^ting  foreign  notes;  Hughes  ▼.  People, 
8  Golo.  587,  9  Pac  51,  sustaining  demurrer  to  plea  of  former  ccm- 
riction  of  misdemeanor;  Gardner  t.  People,  20  IlL  484,  holding  sale 
of  liquor  within  city  limits  punishable  as  State  offense;  Wragg 
▼•  Penn  Township,  94  lU.  18,  84  Am.  Rep.  202,  allowing  recovery  for 
obstruction  to  highway  when  same  act  Is  a  public  nuisance;  Hoke 
V.  People,  122  IlL  517,  18  N.  B.  825,  holding  forgery  of  national 
bank  draft  both  a  State  and  national  offense;  Ambrose  v.  State, 
8  Ind.  852,  holding  vl<^atlon  of  city  charter  and  State  penal  laws 
punishable  as  distinct  offenses;  State  v.  Moore,  6  Ind.  487,  holding 
Indictment  good,   though  defendant  liable  to   punishment  under 
Federal  laws;  Dashing  v.  State,  78  Ind.  858,  holding  State  court  has 
Jurisdiction  to  punish  offense  of  counterfeiting;  State  v.  Gharles,  16 
Minn.  478;  and  State  v.  Oleson,  26  Minn.  517,  5  N.  W.  969,  holding 
ezdustve  jurisdiction  not  vested  In  chartered  dty  over  offense  of 
keeping  house  of  Ill-fame;  In  re  Truman,  44  Ma  183,  holding  Indict- 
ment by  State  court  for  passing  counterfeit  bills  not  bad;  State 
T.  Whlttemore,  50  N.  H.  247,  9  Am.  Rep.  198,  holding  perjury  on 
naturallsatlcA   Indictable   under   both   State   and    Federal    laws; 
Howe  V.  Plainfleld,  87  N.  J.  L.  150,  holding  both  State  and  munici- 
pality may  punish  for  retailing   Intoxicating  drinks;   People   v. 
Welch,  141  N.  Y.  276»  88  Am.  St  Rep.  800,  36  N.  B.  831,  2i  L.  R.  A. 
121«  holding  State  courts  have  jurisdiction  to  try  pilot  for  negli- 
gently causing  death;  Oregon  v.  Goleman,  1  Or.  192,  75  Am.  Dec. 
554,  holding  selling  of  liquor  to  Indians  punishable  under  both 
Territorial  and  Federal  laws;  Oregon  v.  Brown,  2  Or.  224,  hold* 
tng  possession  of  counterfeiting  implements  not  exclusively  cognis- 
able in  Federal  courts;  Oregon  v.  Sly,  4  Or.  279,  holding  conviction 
under  city  ordinance  no  bar  to  indictment  in  Gircult  Gourt;  State 
T.  Rankin*  4  Gold.  154,  156,  159,  holding  acquittal  by  general  court- 
martial  no  bar  to  Indictment  in  State  courts;  State  v.  Norman,  16 
Utah,  466,  466,  52  Pac.  989,  holding  adultery  offense  both  against 
Territorial  and  Federal  laws;  Jelt  v.  Gommonwealth,  18  Gratt 
954,  967,  holding  State  has  jurisdiction  of  attempt  to  pass  forged 
national  bank  note;  MoundsvUle  v.  Fountain,  27  W.  Ya.  197,  sale 
of  liquor  without  securing  town  and  State  license  two  offenses; 
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In  re  Murphy,  5  Wjo.  805,  40  Pac  400,  collecting  cases  and  hold- 
ing bigamy  an  offense  against  both  Territorial  and  Federal  laws. 

ApproTed,  dissenting  opinion.  Ex  parte  Lange,  18  Wall.  201,  21 
Lk  887,  majority  holding  illegal  sentence  cannot  be  vacated  and 
legal  one  imposed;  dissenting  opinion,  Coleman  y.  Tennessee,  07 
U.  S.  537,  24  L.  1129,  majority  holding  conviction  by  court-martial 
bar  to  subsequent  proceedings  in  State  court;  dissenting  opinion, 
Tenneseee  v.  Davis,  100  U.  &  277,  25  L.  655,  majority  holding  State 
indictment  for  murder  against  revenue  officer  properly  removed  to 
Federal  court;  United  States  v.  Wells,  28  Fed.  Oas.  524,  surrender- 
ing prisoner  charged  with  passing  counterfeited  money  to  State 
courts  for  trial;  Rodney  v.  Illinois,  etc.,  R.  R.,  19  111.  45,  holding 
trover  cannot  be  maintained  for  recovery  of  slave;  Ooffman  v. 
Keightley,  24  Ind.  513,  holding  bounties  to  volunteers  made  by 
State  boards  not  in  conflict  with  authority  of  United  States;  Landry 
V.  Klopman,  18  La.  Ann.  347,  upholding  power  of  State  to  sell 
fugitive  slave  after  due  notice  to  owner;  State  v.  Bardwell,  72 
Hiss.  541,  18  So.  870,  holding  State  courts  can  punish  national 
bank  officers  where  Congress  has  not  legislated;  Weaver  v.  Tegely, 
29  Pa.  St  80,  70  Am.  Dec  153,  holding  power  of  Congress  to  regulate 
weights  not  exclusive  of  rights  of  States;  Smith  v.  United  Slates, 
1  Wash.  Ter.  270,  expressing  no  opinion  in  case  before  it  whether 
State  had  concurrent  Jurisdiction  or  not 

Distinguished  in  In  re  Loney,  134  U.  S.  375,  38  L.  951,  10  S.  Ot 
085^  holding  State  court  without  Jurisdiction  of  perjury  in  election 
•t  member  of  house  of  representatives;  Bx  parte  Houghton,  7  Fed. 
669,  8  Fed.  899,  holding  State  court  without  Jurisdiction  over  of- 
fense of  passing  counterfeited  bills;  Bx  parte  Ulrich,  42  Fed.  591, 
698,  following  dissenting  opinion,  holding  discharge  of  Jury  with- 
out prisoner's  consent  bars  subsequent  proceedings;  Arkansas  v. 
Kirkpatrick,  82  Ark.  121,  holding  false  affidavits  taken  before 
United  States  homestead  clerk  not  punishable  in  State  courts;  Peo- 
ple V.  Kelly,  88  CaL  150,  99  Am.  Dec  862,  holding  State  courts  have 
no  power  to  punish  perjury  before  register  of  land  office. 

VngltiTe  slaTO  laws.— Illinois  fugitive  slave  law  Is  invalid  be* 
cause,  first,  under  ^e  C<Mistitution,  a  slave-owner  has  authority 
to  recapture  such  slave  in  every  State;  second,  the  United  States 
Is  clothed  wi^  power  to  enforce  delivery  of  such  slave,  and  has 
properly  exercised  that  authority  in  the  act  of  Ccmgress  of  12tta 
February,  1798;  third,  any  State  law  which  interferes  with  right 
of  owner  to  immediate  possession  of  slave  is  void,  per  McLean, 
J.,  dissenting,  pp.  21,  22. 

Cited  and  iMPProved  in  Robertson  v.  Baldwin,  165  U.  S.  280,  41  L. 
TIT,  IT  Si.  Ct  828^  holding  act  authorising  Justices  of  peace  to 
seise  and  deliver  seamen  to  master,  constitutional;  Ex  parte  Gist, 
20  Aim.  168|  holding  act  empowering  Justices  <rf  peace  to  arrest 
persons  not  nnoonstitutional;  Ex  parte  Bushnell,  9  Ohio  St  186^ 
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refusing  to  release  person  who  attempted  to  rescue  slaves  from 
their  owner;  dissenting  opinion.  In  re  Booth,  8  Wis.  70,  majority 
holding  case  of  Prigg  v.  Penn  not  conclusive  as  to  constltutionalItT 
of  act;  In  re  Booth,  8  Wis.  62,  63,  holding  question  of  right  of 
fugitive  slave  to  trial  by  Jury  not  raised;  Bx  parte  Lange,  18  WalL 
172,  21  li.  877,  holding  sentence  illegally  imposed  cannot  be  modi- 
fled  to  conform  to  that  authorized. 

Denied  in  In  re  Booth,  8  Wis.  142,  148,  holding  the  fugitive  slave 
law  of  1850  unconstitutional. 

14  How.  23-24,  14  L.  810,  KANOUSB  v.  MARTIN. 

Supreme  Court  has  Jurisdiction  to  review  Judgment  of  State 
court  where  the  decision  was  against  a  petition  to  remove  a  cause 
to  Federal  court,  p.  24. 

Supreme  Court  practice.— Where  motion  to  dismiss  for  want  of 
Jurisdiction  is  denied,  Supreme  Court  will  allow  the  question  of 
the  authority  of  ^e  State  court  to  retain  Jurisdiction,  and  of  the 
validity  of  proceedings  after  petition  to  remove  cause  has  been  filed, 
to  stand  until  case  is  reached  in  regular  call  of  docket,  p.  24. 

Cited  and  approved  in  Kanouse  v.  Martin,  15  How.  207,  14  L. 
664,  holding  State  court  should  not  allow  plaintiff  to  amend  record 
on  petition  for  removal;  Insurance  Co.  v.  Dunn,  19  WalL  224,  22 
L.  60,  holding  State  courts  without  Jurisdiction  to  proceed  in  case 
removed  to  Federal  courts;  Galpin  v.  Critchlow,  112  Mass.  346, 
holding  that,  under  act  of  1867,  action  cannot  be  removed  after 
trial  on  merits;  Blair  v.  West  Point,  etc.,  Co.,  7  Neb.  153,  holding 
where  petition  for  removal  fails  to  show  cause  is  removable,  not 
error  to  deny  application;  National,  etc..  Bank  v.  Dodge,  42  N.  J.  L. 
320,  holding  defendant  bound  to  answer  interrogatories  of  State 
court  after  t>etition  for  removal  filed;  Talbott  v.  Planter  Oil  Co., 
12  Tex.  Civ.  App.  60,  33  S.  W.  746,  refusing  to  ^vlew  action  of 
trial  court  in  refusing  to  order  removal;  in  dissenting  opinion  in 
Johnson  v.  Brewers,  etc.,  Co.,  51  Wis.  582,  0  N.  W.  659,  majority 
holding  Jurisdiction  of  State  court  not  completely  ousted  by  appli- 
cation to  remove  cause  to  Federal  court  See  note  in  point  in  21^ 
Am.  Bep.  144. 

14  How.  24-25,  14  U  811,  BX  PABTB  MANY. 

Xaadaxnus  win  not  Ue  to  compel  decision  of  an  inferior  court 
m  matters  involving  Judicial  authority  and  discretion,  p.  25. 

Bz  parte  Newman,  14  WalL  166,  170,  20  L.  879.  880,  refusing 
mandamus  to  compel  inferior  court  to  decide  a  case  on  its  merits; 
Bx  parte  Denver,  etc,  B.  B^  101  U.  a  720,  25  L.  875,  denying 
mandamus  to  compel  Inferior  court  to  proceed  to  Judgment;  Hough 
T.  Western,  etc,  Co.,  1  Biss.  429,  F.  O.  6»724,  refusing  mandamus 
te  compel  Judge  of  State  court  to  certify  removal  of  cause;  Bx 
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parte  Thompson*  52  Ala.  IQl,  refusing  mandamjs  to  compel  Judge 
€if  Glrcnlt  Oonrt  to  approve  bond  of  probate  Jndge.  See  valnable 
note  dlacnssing  this  subject  In  89  Am.  Dec.  732;  approved  In  dis- 
senting opinion,  Bichardson  t.  Farrar,  88  Ya.  778,  19  8.  B.  122, 
conrt  Issuing  mandamus  to  compel  Judge  of  inferior  court  to  pro- 
ceed and  hear  election  contest 

Distinguished  In  Page  t.  Olopton,  80  Oratt  419,  collecting  cases 
and  Issuing  mandamus  to  Judge  of  hustings  court  to  sign  bill  of 
ezceptlonfl. 

14  How.  25-28;  14  L.  811.  BROWN  t.  ASPDBN. 

Supreme  Court  praotioe.— In  cases  in  equity  the  Supreme  Gourt 
has  not  adc^ted  the  Bnglish  chancery  roles  and  practice,  since 
that  Is  the  court  of  original  Jurisdiction,  while  this  court  is  sitting 
as  an  apellate  tribunal,  p.  26w 

Cited  and  followed  In  American,  etc,  Co.  t.  Sheldon,  18  Blatchf. 
50^  1  Fed.  870,  holding  granting  of  rehearing  is  matter  of  discre- 
tUm  of  court;  Trustees,  etc  v.  Bailey,  10  Fla.  252,  holding  legisla- 
ture without  power  to  direct  rehearing. 

Supreme  Court  practice.-^  Under  Bnglish  chanc^y  pijactice  re- 
hearing cannot  be  allowed  after  decree  is  enrolled  in  cc^rts  of 
original  Jurisdiction,  but  as  this  is  appellate  tribunal  no  reargu- 
ment  will  be  heard  in  any  case  after  Judgment  is  entered,  unless 
some  member  of  the  court  who  concurred  in  the  Judgment  after- 
wards doubts  the  correctness  of  his  opinion  and  desires  a  further 
argument  on  ^e  subject,  when  the  court  will  order  the  reargument 
without  waiting  for  application  of  counsel.  This  rule  applies  to 
cases  where  ^e  court  is  equally  divided,  pp.  26,  27,  28. 

The  citations  collect  the  following  cases  on  this  point:  Trustees, 
etc.  T.  Bailey,  10  Fla.  252,  holding  legislature  without  power  to 
direct  a  rehearing;  Public  Schools  v.  WaUier,  0  WalL  004,  19  L. 
060,  holding  if  a  Judge  does  not  move  for  reargument  such  applica- 
tion will  be  denied;  Brooks  v.  Railroad  Co.,  102  U.  a  108,  26  L.  92, 
holding  petition  for  rehearing  cannot  be  filed  after  term  when  Judg- 
ment was  rendered;  Bronson  v.  Schulten,  104  U.  S.  416,  26  L.  799, 
holding  after  term  errors  in  Judgment  can  only  be  corrected  by 
appellate  court;  Qlant  Powder  Co.  t.  CaUfomla,  etc,  Co.,  6  Sawy. 
Q28t  5  Fed.  199,  holding  petition  for  rehearing  after  Judgment 
ttitered  can  only  be  presented  on  notice;  Petty  v.  Merrill,  12  Blatchf. 
16^  F.  C  11,051«  collecting  cases  and  denying  motion  for  rehearing 
after  Supreme  Court  dismissed  appeal;  Glenn  v.  Noonan,  48  Fed. 
404,  and  Glenn  v.  Dlmmock,  48  Fed.  551,  both  holding  In  non- 
^ppealaMe  case  rehearing  cannot  be  granted  after  lapse  of  term; 
Gregory  v.  Pike,  67  Fed.  852,  21  U.  8.  App.  658^  holding  on  rehear- 
fngs  In  Circuit  Court  of  Appeals  no  new  matter  can  be  presented; 
Bobttts  V.  Haggart;  4  Dak*  212,  29  N.  W.  667,  holding  rehearing 
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cannot  be  granted  after  final  Judgment  and  term  adjournment; 
Kent  ▼.  Waters,  18  Md.  73,  adopting  the  rule  of  Supreme  Court, 
and  case  affirmed  In  Jolms  v.  Johns,  20  Md  58,  60,  and  Roman 
▼.  Biali,  42  Md.  658;  Winchester  v.  Winchester,  121  Mass.  130, 
holding  rehearing  would  only  be  granted  except  upon  order  of  the 
court;  Ryerson  t.  Bldred,  18  Mich.  492,  declaring  novel  the  propo- 
sition to  review  case  after  remittitur;  Woodbury  v.  Dorman,  15 
Minn.  842,  refusing  rehearing  and  pointing  out  its  evil  when  ad- 
dressed to  a  changed  court;  approved  in  Bteines  v.  Franklin  Gounty, 
14  WaU.  22,  20  L.  848,  dismissing  writ  of  error  to  Supreme  Court 
of  Missouri  for  refusing  rehearing;  In  re  Jessup,  81  CaL  481,  22 
Pac  1035,  dissenting  opinion,  majority  affirming  power  to  grant 
rehearlngs  by  order  entered  on  its  mhiutes;  King  t.  RucSman,  22 
N.  J.  Bq.  664,  holding  cause  will  not  be  reheard  after  remittitur; 
Longworth  v.  Sturges,  2  Ohio  St  106,  holding  rehearlngs  will  not 
be  allowed  in  Supreme  Court  of  Ohio;  Hodges  t.  Screw,  8  R.  I. 
18,  and  Randall  v.  Peckham,  11  R.  I.  608,  both  holding  petition  for 
rehearing  in  equity  analogous  to  appllcati(Hi  for  new  trial  at  law. 

On  appeal,  whether  in  law  or  equity,  a  divided  court  affirms 
the  Judgment  below.  The  motion  is  to  reverse;  if  that  fails  the 
Judgment  necessarily  stands  and  must  be  affirmed,  pw  28. 

Cited  and  followed  in  Durant  v.  The  Bssex  Co.,  7  WalL  112, 
19  L.  167,  collecting  cases  and  holding  an  affirmance  t^  a  divided 
court  as  binding  as  if  all  the  Judges  concurred. 

14  How.  29-88,  14  L.  812,  HAGAN  T.  WALKBR. 

Squity  has  original  Jurisdiction  of  creditor's  bill  against  admin- 
istrator of  deceased  debtor  and  his  grantee  under  a  fraudulent  deed, 
and  for  the  exercise  of  such  Jurisdiction  the  creditor  need  not  be 
in  a  condition  to  levy  execution  if  conveyance  be  set  aside,  pp. 
88»  84. 

Cited  and  followed  in  Qreen  v.  Creighton,  23  How.  106,  16  L. 
428,  holding  United  States  equity  courts  have  Jurisdiction  over 
executors  in  favor  of  creditors  and  legatees;  Borer  v.  Chapman, 
119  U.  B.  600,  80  L.  687,  7  8.  Ct  848,  sustaining  proceedings  to 
charge  estate  distributed  by  Probate  Court  in  California;  Pratt  v. 
Curtis,  2  Low.  89,  6  Bk.  Reg.  141,  F.  C.  11,375,  entertaining  bill 
by  assignee  in  bankruptcy  to  set  aside  deed  on  ground  of  fraud; 
Pullman  t.  Stebbins,  61  Fed.  12,  holding  creditor's  bUl  may  be 
maintained  to  reach  assets  of  dissolved  corporation;  Postlewait  v. 
Howes,  8  Iowa,  883,  allowing  bill  by  creditor  to  reach  property 
purchased  with  money  of  deceased  debtor;  Ticonic  Bank  v.  Harvey, 
16  Iowa,  147,  allowing  crediton  to  maintain  bill  to  follow  prop- 
erty standing  in  wife's  name;  McCartney  t.  Bostwick,  82  N.  T.  6(^ 
enttftaining  bill  to  enforce  trust  against  lands  conveyed  by  debtor 
to  wife;  SheU  t.  Boyd,  82  &a  868,11&B.206,  entertaining  blO 
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by  administrator  de  bonis  non  (o  set  aside  conveyance,  though 
Judgment  InefTectlre.  Approved  In  National,  etc.,  Bank  v.  Wetmore* 
124  N.  Y.  251,  26  N.  B.  550,  entertaining  blU  to  aet  aside  fraudn- 
lent  conTeyance  without  the  performance  of  legal  requisite*;  Oole 
T.  Terrell,  71  T^z.  558,  554,  9  B.  W.  670,  setting  aside  conveyance 
made  by  continuing  trespasser  in  favor  of  own^  of  land.  See 
notee  discussing  this  subject  in  66  Am.  St  Bep,  287,  and  90  Am. 
Dec  280,  290,  292. 

Distinguished  In  Stewart  v.  National,  etc..  Bank,  2  Abb.  (U.  S.) 
4S2,  F.  0.  18,435,  holdhig  creditor  not  entitled  to  equitable  relief; 
Walker  v.  Brown,  68  Fed.  209,  27  U.  S.  App.  291,  dismissing  bill 
where  the  demand  against  administrator  was  purely  a  legal  one. 

Partiea.— While  a  creditor  can  always  maintain  a  bill  against 
an  administrator  for  ^e  discovery  of  assets  and  the  payment  of 
hla  debt,  a  third  party  can  be  Joined  as  administrator  only  when 
there  la  some  aufOUdent  reason  therefor,  pp.  84,  85^ 

Cited  and  followed  in  Becker  v.  Anderson,  6  Neb.  504,  upholding 
action  of  creditors  of  Insolvent  estate  against  executor,  a  fraudu* 
lent  mortgagee;  Bate  v.  Graham,  11  N.  Y.  241,  allowing  joinder 
where  administrator  concurs  with  vendee  in  maintaining  the  fraud. 
Approved  In  Beatty  v.  Hinckley,  17  Blatchf .  899,  1  Fed.  386,  hold- 
ing bill  alleging  executrix  had  assets  of  estate,  also  property 
flraudulently  conveyed,  not  multifarious;  Bern  v.  Shoemaker,  10  S. 
Dak.  457,  74  N.  W.  240,  allowing  heir  to  sue  for  recovery  of  lands 
where  administrator  refuses. 

Distinguished  in  Daniels  v.  Smith,  58  Iowa,  678,  12  N.  W.  600, 
refusing  ];>ermis8lon  to  sue  administrator  after  settlement;  Smith 
V.  Bverett,  50  Miss.  580,  holding  sureties  on  administrator's  bond 
not  properly  Joined  In  equitable  proceedings  against  administrator; 
Beatty  v.  Downing,  96  Ya.  454,  81  S.  B.  618,  holding  sole  legatee 
cannot  Join  as  defendants  administrator  and  alleged  debtor  of  es- 
tate. 

afidty  pleadingw-^  In  an  action  brought  against  administratoc 
tad  third  person,  th*  failure  to  allege  that  the  administrator  had 
been  requested  to  sue  and  had  refused  will  be  excused,  where  the 
facts  show  that  such  request  would  have  been  useless,  p.  85. 

(nted  and  followed  In  Pullman  t.  Stebbins,  61  Fed.  18,  excusing 
dmnand  where  trustee  Interested  In  maintaining  fraud. 

dreult  Court.—  Under  act  of  Congress  of  1889,  the  Jurisdiction 
of  the  CMrcult  Ctourt  is  not  defeated  because  a  person  named  as 
defendant  Is  not  an  Inhabitant  of,  nor  found  within  the  district 
whme  the  suit  Is  brought,  but  such  absent  parties  are  unaffected 
by  the  decree  which  binds  only  those  properiy  In  court;  p.  86. 

Cited  and  approved  Ui  dissenting  opinion,  Barney  v.  Baltimore, 
6  Wan.  289, 18  t^  82S,  majority  dismissing  bill  where  all  co-tenants 
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not  Bobject  to  Jurisdiction  of  court;  Smith  ▼.  Ford,  48  Wis.  14fi, 
2  N.  W.  161,  collecting  cases  and  holding  non-Joinder  of  trustee 
not  preventing  a  decree  against  cestui  que  trust  and  grantor. 

drcnit  Oourt  — Parties.— Where  a  decree  inyolyes  the  rights  of 
an  absent  person,  the  court  will  not,  in  the  absence  of  such  party, 
make  a  decree  as  to  the  parties  before  it  If  complete  Justice  cannot 
be  done  without  affecting  the  rights  of  such  absent  party,  p.  86. 

ated  and  followed  in  Shields  v.  Barrow,  17  How.  141,  15  L.  161, 
refusing  to  set  aside  compromise  when  only  two  of  six  indorsers 
are  before  the  court;  Greene  v.  Sisson,  2  Ourt  177,  P.  0.  5,768^ 
holding  all  cestuis  que  trust  must  be  made  parties  in  an  accounting 
for  trust  fund;  Florence,  etc..  Go.  y.  Singer,  etc..  Go.,  8  Blatchf.  129, 
F.  G.  4384,  refusing  to  entertain  bill  for  accounting  where  all 
licensors  were  not  made  parties;  GoUins  Mfg.  Go.  y.  Fer- 
guson, 54  Fed.  722,  sustaining  demurrer  to  bill  where  necessary 
parties  of  different  Jurisdictions  were  Joined  but  not  served.  Ap- 
proved In  dissenting  opinion,  Florida  y.  Georgia,  17  How.  506,  15  L. 
200,  majority  allowing  United  States  to  be  heard  in  matter  affect- 
ing boundaries  of  two  States;  Ober  y.  Gallagher,  98  17.  8.  204,  28 
Lb  881,  Jurisdiction  over  defendant  citizen  of  Tennessee  vested  in 
Glrcult  Gourt  of  Arkansas  upon  service  there;  Kellum  v.  Bmerson, 
2  Curt  S4,  F.  G.  7,669,  holding  an  accounting  will  not  be  rendered 
In  absence  of  one  of  four  owners;  Stafford  v.  Twitchell,  88  La. 
Ann.  524,  holding  United  States  Glrcult  Court  without  Jurisdiction 
when  some  of  defendants  are  residents  of  same  State  as  plaintiff; 
In  argument  of  counsel  in  Lee  v.  Kaufman,  8  Hughes,  77,  F.  G. 
8;191«  to  proposition  that  court  had  no  Jurisdiction  to  proceed  where 
title  of  United  States  would  be  affected. 

Parties.— A  prior  Incumbrancer  is  a  proi>er  and  necessary  party 
to  a  bill  seeking  to  sell  land  free  from  such  incumbrance,  p.  87. 

Cited  and  followed  In  Sutherland  v.  Lake  Superior,  etc,  Go^ 
9  Bk.  Beg.  808,  28  Fed.  Gas.  461,  holding  prior  incumbrancers 
necessary  parties  where  there  are  substantial  doubts  as  to  amounts 
due  ^em;  GonoUy  t.  Wells,  88  Fed.  208,  sustaining  demurrer  to 
Mil  where  co-executor  could  not  be  made  party;  McGlure  v.  Adams, 
76  Fted.  901,  holding  purchaser  under  foreclosure  sale  took  clear 
title  as  against  prior  mortgagee;  Masters  v.  Templeton,  92  Ind. 
462,  holding  prior  incumbrancer  bound  by  decree  foreclosing  subse- 
quent mortgage;  Bandall  v.  Lower,  98  Ind.  262,  holding  purchaser 
bound  by  decree  in  foreclosure  suit  Approved  in  Hefner  t.  N.  W. 
li.  Ins.  Co.,  128  U.  &  754,  81  Lw  812;  8  S.  Gt  840,  holding  decree 
In  foreclosure  suit  adjudging  tax  title  invalid,  conclusive. 

Cttrailt  Oonrt— Parties,— The  eourt  may  order  Incumbered  land 
sold,  subject  to  such  Incumbrance.  Where  prior  Incumbrancer  Is 
not  subject  to  Jurisdiction  of  court  or  cannot  be  Joined  without 
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defeating  Its  Jurisdlcticm,  such  incumbrancer,  the  Talidity  of  the 
Incumbrance  being  admitted,  may  be  dispensed  with  as  a  party, 

pp.  37,  sa 

Cited  and  followed  in  Jerome  v.  McOarter,  94  U.  8.  736»  24  U, 
187,  holding  in  suit  by  Junior  mortgagee  to  foreclose  mortgage, 
prior  mortgagees  not  necessary  parties;  Shepherd  v.  Pepper,  138 
U.  8.  651,  83  L.  718, 10  8.  Ct  446,  oraering  sale  of  entire  incumbered 
property  on  application  of  Junior  mortgagee;  Biartin  v.  Foot,  54 
U.  8.  App.  825,  88  Fed.  28,  holding  unnecessary  to  Join  co-legatees 
in  action  to  establish  right  to  share  of  estate;  Kelly  v.  Alabama, 
etc.,  R.  R.,  58  Ala.  409,  dispensing  with  8tate  as  a  party  in  fore- 
closure proceedings.  Approved  in  Hefner  v.  N.  W.  L.  Ins.  Co.,  128 
U.  a  754,  81  li.  812,  8  8.  Gt  840,  holding  decree  in  foreclosure 
suit  adjudging  tax  title  subsequent  to  mortgage  inyalid,  condu- 
siTe;  Oarey  v.  Houston,  etc.,  R.  R.,  161  U.  8.  182,  40  L.  644,  16  8. 
Ot  548,  holding  in  >uit  to  foreclose  general  mortgage  prior  incum- 
brancers not  necessary  parties;  Sutherland  y.  Lalse  Superior,  etc. 
Go.,  9  Bk.  Reg.  803,  809,  28  Fed.  Gas.  461,  468,  holding  prior  in- 
cumbrancers necessary  parties  where  substantial  doubts  as  to 
amounts  due;  Converse  v.  Michigan  Dahry  Co.,  45  Fed.  19,  holding 
mortgagee  can  make  Judgment  creditors  claiming  prior  liens  par- 
ties to  foreclosure  suit;  McClure  v.  Adams,  76  Fed.  901,  holding 
purchaser  under  foreclosure  sale  took  clear  title  as  against  prior 
mortgagee;  Oilmen,  etc..  Go.  v.  New  Orleans,  etc.,  R.  R.,  72  Ala. 
586,  holding  in  action  upon  bonds  Indorsed  by  State,  State  may  be 
dispensed  with  as  a  party.  See  valuable  notes  on  this  subject,  80 
Am.  Dec  714,  716L 

14  How.  88-52,  14  U  816»  KBNNBTT  T.  CHAMBERS. 

States-*  The  recognition  of  a  State  as  independent  b^ongs  ez- 
duslT^  to  the  political  department  of  govonment  Until  such 
recognition  the  Judicial  tribunals  are  bound  to  consider  the  old 
order  of  ^ings  as  continued,  pp.  50^  51. 

Cited  and  followed  in  Phillips  v.  Payne,  92  U.  8.  182,  28  L.  649, 
holding  citizen  estopped  from  questioning  validity  of  retrocession  of 
territory  to  Virginia;  The  Hornet,  2  Abb.  (U.  8.)  4^  F.  C.  6,705, 
refusing  to  admit  representatives  of  Republic  of  Cuba  to  standing 
u  parties  in  Judicial  proceedings;  United  States  v.  One  Hundred  and 
Twenty-nine  Packages,  27  Fed.  Gas.  289,  and  United  States  v.  One 
Hundred  Barrels  Cement,  27  Fed.  Gas.  293,  holding  state  of  hostility 
still  continued  in  absence  of  decision  of  political  department  to  con- 
trary; United  States  v.  Fifteen  Hundred  Bales  Cotton,  27  Fed.  Gas. 
828,  holding  proclamation  of  president  necessary  to  reestablish 
commercial  intercourse  between  Louisiana  and  Tennessee;  Ambrose 
light,  25  Fed.  418,  refusing  to  recognize  commission  by  insurgents 
to  carry  on  maritime  war;  James  O.  Swan,  60  Fed.  Ill,  forfeiting 
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A  yessel  found  sealing  within  limltB  fixed  hj  Oongress;  The  Itala, 
66  Fed.  610,  16  U.  8.  App.  1^  holding  OongresslonAl  Pkirty  of  Ohlll 
not  entitled  to  rights  of  belligerents;  Baxter  t.  Brooks,  29  Ark.  190, 
holding  decision  of  general  assembly  as  to  which  one  of  two  per- 
sons Is  governor,  final;  Perkins  y.  Boger,  86  Ind.  156,  9  Am.  Rep. 
664,  collecting  cases  and  holding  statute  of  limitations  still  sus- 
pended though  hostilities  had  ceased;  Simpson  ▼.  Lorlng,  8  Bu8h» 
460,  06  Am.  Dec  268,  holding  office  under  unrecognised  provisional 
govemment  without  power  to  take  acknowledgments;  Thomburg 
.▼•  Harris,  8  Gold.  169,  holding  Tennessee  not  vested  with  rights 
of  sovereignty  authorising  It  to  issue  currency.  Approved  in  United 
States  V.  Trumbull,  48  Fed.  104,  the  court  being  of  opinion  that 
Oongresslonal  Party  of  Ohlll  not  a  **  People; "  dissenting  opinion  In 
Scbelble  v.  Bacho,  41  Ala.  460,  majcnrlty  holding  upon  principles  of 
International  law,  governments  of  Confederate  States  were  govern- 
ments de  facto;  Jew^  v.  Gilbert,  64  N.  H.  16, 10  Am.  St  Biep.  860, 
6  Atl.  82,  holding  deputy  appointed  by  sheriff  an  officer  de  facto, 
although  not  appointed  under  seal;  Wright  v.  Overall,  2  Cold.  841, 
refusing  assent  to  the  proposition  that  the  Confederate  States  con- 
stituted an  Independent  govemment 

Judicial  notice.—  In  order  to  ascertain  whether  the  govemment 
has  acknowledged  the  Independence  of  a  State,  the  Judicial  tribu- 
nals will  notice  public  documents  bearing  on  the  matter,  pp.  47,  48. 

Cited  and  followed  in  Jones  v.  United  States,  137  U.  &  214,  216^ 
84  Lk  696,  11  8.  Ct  84,  reviewing  cases  and  holding  the  Island  of 
Navassa  appertaining  to  United  States. 

• 

State.-*  The  decision  as  to  whether  a  State  is  independent  de- 
pends upon  the  fact  whether  such  State  had  a  civil  govemment 
in  successful  operation  capable  of  performing  all  the  duties  of  an 
Independent  power,  p.  48. 

Contract  being  absolutely  void  at  the  time  It  was  made  can  d*> 
rive  no  force  or  validity  from  events  which  afterwards  occur,  p.  61. 

Cited  and  followed  in  Hennen  v.  Oilman,  20  La.  Ann.  242,  96 
Am.  Dec.  898,  holding  a  contract  void  entered  Into  between  resi- 
dents of  North  and  South  during  hostilities;  Overby  v.  Overby,  21 
La.  Ann.  494,  holding  contract  of  agency  entered  Into  between  a 
dtisen  of  United  States  and  an  insurgent  void. 

Contract,  the  consideration  of  which  is  used  for  purposes  in 
contravention  of  the  neutral  obligations  of  the  United  States,  is 
not  Toid«  unless  such  purposes  form  part  of  the  agreement  p.  62. 

Cited  in  Green  v.  Collins,  8  CUff.  600,  F.  a  6,765,  holding  contract 
for  sale  of  liquors  valid  in  Bhode  Uand  enforceable  in  courts  of 
Massachusetts;  HiU  v.  Spear,  60  N.  H.  278^  9  Am.  Bep.  229,  holding 
sale  of  liquors  in  New  York  valid,  though  such  liquors  were  sold 
la  New  EUunpshire  contrary  to  its  laws. 
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XTnlawfnl  eontracts.— United  States  courts  will  not  enforce  a 
contract  made  in  violation  of  the  laws  of  the  United  States  or  in 
contravention  of  its  policy  or  in  conflict  with  subsisting  treaties 
with  foreign  nations,  p.  52. 

Olted  and  followed  in  Grandolf o  ▼.  Hartman,  40  Fed.  182, 16  L.  B. 
A.  278,  and  note,  refusing  to  enforce  stipulation  not  to  convey 
land  to  a  Chinaman;  Pettit  v.  Pettit,  32  Ala.  308,  holding  a  contract 
void  for  the  sale  of  a  reservation  under  the  Treaty  of  1832;  Patton 
T.  Gilmer,  42  Ala.  566,  94  Am.  Dec.  668,  holding  void,  contract 
entered  into  for  the  purpose  of  securing  aid  against  general  gov- 
ernment; Lawson  t.  Miller,  44  Ala.  626,  4  Am.  Rep.  150,  holding 
promissory  note  payable  in  Alabama  for  a  loan  of  Confederate 
notes  illegal  and  void;  IngersoU  v.  Campbell,  46  Ala.  286,  holding  a 
contract  to  run  a  blockade  void;  Uhlig  v.  Garrison,  2  Dak.  Ter.  97, 
98,  2  N.  W.  256,  257,  holding  void  a  contract  for  the  lease  of  land 
exclusively  reserved  for  the  use  of  Indians;  Clements  v.  Graham, 
24  La.  Ann.  446»  holding  suit  not  maintainable  to  recover  for  sup- 
plies furnished  Confederate  army;  Drezler  v.  Tyrrell,  15  Nev.  132, 
holding  illegal,  mortgage  executed  for  the  purpose  of  placing  prop- 
erty beyond  operation  of  revenue  laws;  Pickens  v.  Eskridge,  42 
Miss.  120,  holding  promissory  note  void,  given  in  consideration  that 
payee  would  serve  as  substitute  In  Confederate  army;  Wood  v. 
Stone,  2  Cold.  373,  88  Am.  Dec.  603,  holding  contract  for  purchase 
of  a  gun  to  be  used  In  rebel  army  void;  Hamilton  v.  Nowlln,  5 
Cold.  85,  refusing  to  allow  suit  on  note  given  for  purchase  of  horse 
for  Confederate  service.  Approved  in  Fox  v.  Gardner,  21  Wall.  480, 
22  L.  687,  holding  acceptors  not  liable  on  draft  drawn  In  favor  of 
creditors  of  insolvent  debtor;  dissenting  opinion  in  Scheible  v. 
Bacho,  41  Ala.  453,  456»  collecting  cases,  majority  holding  that 
executory  contract  based  on  loan  of  Confederate  treasury  notes  en- 
forceable; dissenting  opinion  in  McElvaine  v.  Mudd,  44  Ala.  67,  73, 
majority  holding  promissory  note  given  to  secure  purchase  price 
of  slaves  valid;  £011  v.  Erwin,  44  Ala.  668;  holding  the  word  *'  dol- 
lars "  in  promissory  note  did  not  make  note  payable  in  Confederate 
money;  Lyon  v.  Kent,  45  Ala.  662,  holding  void,  contract  between 
citizen  of  insurgent  State  and  one  of  loyal  State;  dissenting  opinion 
in  Sandidge  v.  Sanderson,  21  La.  Ann.  766,  majority  holding  holder 
of  promissory  note  can  recover  for  part  of  obligation  not  illegal; 
Cutler  V.  Thomas,  25  Vt  77,  holding  liability  of  members  of  an 
unincorporated  Joint-stock  company  governed  by  law  of  Canada. 
See  valuable  note  discussing  this  subject  in  96  Am.  Dec.  627. 

Distinguished  In  Kershaw  v.  Kelsey,  100  Mass.  566,  97  Am.  Dec. 
129,  holding  lessor  can  maintain  action  on  lease  made  in  a  rebel 
State  during  dvil  war;  Green  v.  Sizer,  40  Miss.  660,  holding  execu- 
tory contracts  based  on  consideration  of  Confederate  money  and 
Mississippi  treasury  notes  valid;  The  Spartan,  25  Fed.  52,  holding 
damages  migtat  be  recovered  for  breach  of  c<nitract  to  run  blockade. 
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14  How.  52-60,  14  L.  822,  WISWALL  ▼.  SAMPSON. 

Onstodia  legls.— Where  property  is  taken  into  possession  of  the 
court  tlirongh  its  receiver,  the  court  in  administering  upon  such 
fund  will  take  care  not  to  destroy  prior  liens  or  incumbrances,  but 
will  adopt  proper  measures,  by  reference  to  master  or  otherwise, 
to  ascertain  and  bring  them  before  it,  pp.  64,  65,  66,  67. 

Oited  and  followed  in  De  Yisser  v.  Blackstone,  6  Blatchf.  287, 
F.  0.  8,840,  ordering  certain  sum  to  be  set  aside  out  of  proceeds 
to  satisfy  defendants*  claims;  Senter  y.  Williams,  61  Ark.  194,  54 
Am.  St  Rep.  202,  82  &  W.  491,  postponing  creditors  to  righU  of 
other  creditors  setting  aside  fraudulent  conveyance;  Jackson  v.  Hoi- 
brook,  86  Minn.  499,  501,  1  Am.  St.  Rep.  687,  680,  32  N.  W.  854,  855, 
holding  purchaser  at  sale  upon  Junior  Judgment  takes  subject  to 
lien  of  senior  Judgment.  Approved  in  Metropolitan,  etc.,  Co.  v. 
Pennsylvania,  etc.,  R.  R^  25  Fed.  762,  holding  mortgage,  though 
unrecorded,  a  prior  lien  to  lien  of  Judgment;  Lamb  v.  Ewing,  54 
Fed.  278,  12  U.  S.  App.  11,  holding  ancillary  proceedings  supported 
by  Jurisdiction  of  original  action;  In  re  Hall,  etc.,  Co.,  78  Fed.  536, 
recognizing  lien  but  refusing  leave  to  sell  under  execution  of  State 
court;  Continental,  etc..  Bank  v.  Hellman,  81  Fed.  42,  dismissing 
bill  where  creditor  of  deceased  person  neglects  for  three  years  to 
file  bUl;  Gardner  v.  Caldwell,  16  Mont  226,  40  Pac  592,  restraining 
the  levying  of  execution  upon  property  in  hands  of  receiver;  Wall- 
ing V.  Miller,  108  N.  Y.  177,  2  Am.  St  Rep.  402,  15  N.  B.  66,  holding 
lien  of  execution  not  destroyed  by  appointing  of  receiver;  Bx  parte 
Spragins,  44  S.  C.  77,  21  S.  B.  547,  holding  Judgment  creditors 
entitled  to  priority  in  distribution  of  proceeds  in  order  of  their 
Ueni;  Garden  City,  etc.,  Co.  v.  Geilfuss,  86  Wis.  622,  624,  57  N.  W. 
862|  858,  holding  appointment  of  receiver  did  not  Invalidate  assign- 
ment for  benefit  of  creditors. 

BftoalTsir.—  Where  the  person  holding  legal  title  is  not  in  posses- 
sion the  court  will  appoint  a  receive^  at  the  instance  of  equitable 
dalmant;  not  only  to  preserve  property  from  waste,  but  to  obtain 
fmid  to  abide  result  of  litigation,  p.  64. 

▲  oonrt  will  appoint  a  reoeivsir  even  against  one  holding  posses- 
sion under  a  legal  title  where  such  interest  has  been  wrongfully 
obtained,  pp.  64,  65. 

Cited  and  followed  in  Garden  City,  etc,  Co.  v.  G^lfuss,  86  Wis. 
822;  67  N.  W.  852,  refusing  to  appoint  receiver  where  corporation 
bad  made  valid  assignment 

Distlngolshed  In  Byder  v.  Bateman,  98  Fed.  80^  81,  refusing  re- 
ceiver where  defendants  hold  possession  claiming  absolute  owner- 
ship. 

A  leeelvw  la  appointed  to  retain  the  property  for  the  benefit  of 
the  one  ultimately  entitled.  When  audi  person  la  aaoertained  the 
receiver  becomes  his  receiver,  p.  6S. 
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Oited  and  approved  In  Ohlcago,  etc..  Bank  t.  Kansas,  etc.,  Bank, 
180  U.  8.  286,  84  L.  846,  10  8.  Ot  1017,  holding  appointment  of  re- 
arer did  not  affect  deed  of  tmst  simultaneously  executed;  Central 
Tnwt  Go.  y.  Worcester,  etc.,  Co.,  86  Fed.  38,  refusing  to  direct  re- 
eelyer  to  turn  oyer  property  to  trustee  in  insolvency;  Central  Trust 
Go.  T.  Worcester,  93  Fed.  717,  holding  creditors  not  affected  by  re- 
c^yershlp  on  application  of  mortgage;  White  v.  Kansas,  etc,  R.  R., 
82  Iowa,  102,  2  N.  W.  1020,  holding  judgment  against  receiver  not 
»  Hen  upon  prcq;)erty  In  hands  of  purchasers;  Garden  City,  etc.,  Co. 
y.  G^lfusSk  86  Wis.  622,  57  N.  W.  852,  holding  appointment  of  re- 
eelyer  did  not  Invalidate  assignment  for  benefit  of  creditors. 

The  poMeesion  of  the  receiver  is  the  possession  of  the  court, 
p.  66. 

Cited  and  approved  In  Thompson  v.  Phenix  Ins.  Co.,  136  U.  S. 
287,  84  li.  418,  10  8.  Ct  1023,  holding  under  fire  insurance  policy 
change  of  receiver  not  a  change  of  possession;  Porter  v.  Sabin,  149 
n.  8.  479,  87  L.  818,  18  8.  Ct  1010,  holding  stockholders  cannot 
maintain  action  in  United  States  court  against  State  receiver; 
Kennedy  v.  Indianapolis,  etc,  R.  R.,  2  Flipp.  707,  3  Fed.  99,  holding 
action  for  tort  must  be  brought  against  receiver  in  court  appointing 
him;  Dugger  v.  Collins,  etc.,  69  Ala.  330,  holding  execution  sale  of 
lands  In  possession  of  receiver  void;  Pacific  Railway  v.  Wade,  91 
OaL  465»  25  Am.  St  Rep.  206,  27  Pac  770,  13  Jj.  R.  A.  756,  holding 
^estion  of  receiver's  liability  one  for  the  court  appointing  him; 
Ohio,  etc,  R.  R.  v.  Davis,  23  Ind.  560,  85  Am.  Dec  483,  holding 
corporation  not  liable  for  the  act  of  any  servant  of  a  receiver; 
8mlth  y.  Harris,  135  Ind.  630,  85  N.  B.  986,  holding  where  receiver 
dies  the  court  still  has  possession  of  assets;  Gardner  v.  Caldwell, 
16  Mont  226,  40  Pac  592,  restraining  the  levying  of  execution  upon 
property  in  hands  of  receiver;  State  v.  Bank*  etc,  1  S.  C  70,  hold- 
ing State  claim  must  be  presented  to  Court  of  Chancery. 

Oontemptr- Any  Interference  with  the  possession  of  a  receiver 
without  leave  of  the  court  appointing  him  will  be  contempt  on  the 
part  of  the  person  so  interfering,  p.  65. 

Cited  and  followed  In  In  re  Tyler,  149  U.  8.  181,  87  L.  695,  18  8. 
Ct  789,  reviewing  cases  and  committing  sheriff  of  State  court  for 
selTiing  property  in  custody  of  Federal  court;  Phelps  v.  Sellick,  8 
Bk.Reg.  894,  10  Fed.  Gas.  46S,  collecting  cases  and  holding  mort- 
gagee in  contempt  for  proceeding  In  State  court  after  notice  of 
bankruptcy  proceedings.  Approved  In  Kennedy  v.  Indianapolis,  etc, 
R.  R.,  2  Flipp.  707,  8  Fed.  99,  holding  action  for  tort  agalnet  re- 
ceiver must  be  brought  in  court  appointing  him;  Hale  y.  Duncan, 
11  Fed.  Gas.  186,  sustaining  demurrer  to  suit  against  receiver;  Mul- 
eahey  v.  Strauss,  151  IlL  80,  81,  87  N.  0.  704,  holding  faUure  to 
obtain  leave  does  not  affect  Jurisdiction  of  court  to  weiXk  property; 
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Gardnw  ▼.  Caldwell,  16  Mont  226,  40  Pac  S92,  restraining  the  lewj* 
Ing  of  ezecntian  upon  property  In  hands  of  receiver;  Chautaaqna, 
etc.,  Bank  t.  Risley,  19  N.  Y.  8T7,  75  Am.  Dec.  352,  holding  sale  of 
property  not  affected  by  selling  without  leave  of  court 

Denied  In  Petalnma  Bank  v.  Superior  Court  HI  CaL  500,  601« 
44  Pac  181«  holding  no  contempt  to  enforce  Judgment  lien  after 
appointment  of  receiver  In  alimony  proceedings. 

Where  a  reoeiveir  has  been  iq^pointedy  parties  having  prior  In- 
terests and  desiring  to  enforce  them  must  apply  to  court  either  for 
liberty  to  bring  ejectment  or  to  be  examined  pro  Interesse  suo. 
The  court  will  Inquire  into  such  demands  and  have  the  inroperty 
applied  accordingly,  p.  66. 

Cited,  approved  and  relied  upon  in  Savannah  t.  Jessup,  106  U.  fl. 
565,  27  L.  276,  1  S.  Ct  518,  holding  municipal  corporation  entitled 
to  appeal  from  order  denying  its  claim  for  taxes;  In  re  Cook,  8  Biss. 
HO,  F.  C.  8,151,  refusing  to  allow  costs  for  prosecuting  claims 
against  bankrupt  In  State  court;  Kennedy  v.  Indianapolis,  etc^  1^.  B.f 
2  Flipp.  707,  8  Fed,  09,  holding  relief  for  tort  committed  by  re- 
ceiver's road  must  be  sought  in  court  appointing  him;  New  York, 
etc.,  Co.  V.  Equitable  Mortgage  Co.,  71  Fed.  560,  holding  primary 
Jurisdiction  of  a  cause  not  prohibiting  the  proving  of  daim  before 
another  court;  Dugger  v.  Collins,  69  Ala.  830,  331,  holding  proper 
remedy  of  Judgment  creditor  was  to  apply  to  court  appointing  re- 
ceiver; Porter  v.  Kingman,  126  Mass.  142,  holding  proceeding 
against  receiver  to  cancel  mortgage  must  be  by  petition  In  same 
cause;  Jackson  v.  Holbrook,  86  Minn.  508,  1  Am.  St  Bep.  691,  82 
N.  W.  854,  holding  evidence  offered  to  establish  priority  of  lien 
Improperly  rejected;  Pelletler  t.  Lumber  Co.,  128  N.  C.  600,  68  Am. 
St  Bep.  889,  81  S.  B.  856,  holding  unqualified  refusal  of  court  to 
continue  injunction  implies  leave  to  enforce  claim;  Walling  v. 
Miller,  108  N.  Y.  178;  2  Am.  St  Bep.  406,  15  N.  B.  67,  holding  Uen 
of  execution  not  destroyed  by  appointment  of  receiver;  Clinkscales 
T.  Pendleton  Manufacturing  Co.,  9  8.  C  828,  holding  Judgment  ob- 
tained after  appointment  of  receiver  not  entitled  to  priority;  Bills 
V.  Water  Ca,  86  Tex.  115,  28  &  W.  862,  holding  void  sale  of  prop- 
erty in  hands  of  receiver;  Littlejohn  t.  Turner,  78  Wis.  124,  40  N. 
W.  628,  holding  sale  of  property  cannot  be  collaterally  attacked 
by  one  having  notice  of  sale. 

Pnrchasera  pendente  lite.— The  title  to  real  estate  taken  into 
possession  of  the  court  pending  litigation  la  bound  from  the  filing 
of  the  bilL  A  purchaser  pendente  lite  even  for  valuable  consideca- 
Hon  comes  in  at  his  peril,  p.  66w 

Cited  and  approved  in  Secombe  v.  Steele,  20  How.  107,  16  L.  888, 
holding  person  wIkn  pendente  lite,  takes  assignment  of  interest  in 
suit  not  a  necessary  party;  WUmer  r.  Atiantlc,  etc,  B.  B^  2  Woods, 
421,  F.  O.  17,776»  collecting  cases  and  holding  Jurisdiction  attached 
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to  property  from  time  of  aervice  of  restraining  order;  Scott  v.  Craw- 
ford, 41  &  W.  (Tex.  CiT.  App.)  609,  holding  sale  of  property  in 
cnstody  of  receiver  under  power  In  trust  deed  Told. 

Distinguished  In  Bank  of  Woodland  v.  Heron,  120  CaL  619,  52 
Piac  1008,  holding  order  made  In  foreclosure  suit  created  no  lien 
until  actual  taking  possession  by  receiver;  Bx  parte  Spraglns,  44 
8.  0.  77,  21  8.  B.  547,  holding  not  applicable  to  liens  legally  ac- 
quired before  possession  taken  by  court. 

Courts  —  Ii«n«— One  holding  a  prior  legal  lien  upon  property  In 
the  custody  of  the  court  must  have  an  opportunity  and  notice  to 
come  in  and  claim  his  prior  right  before  such  right  can  be  affected, 
p.  67. 

Cited  and  foUowed  in  Williams  t.  Gibbes,  17  How.  255,  15  L.  141, 
holding  one  not  concluded  by  decree  of  distribution  from  asserting 
bis  right  Approved  in  Johnson  v.  Culbertson,  79  Fed.  5,  allowing 
creditor  of  deceased  debtor  to  pursue  distributees  in  equity;  Biars- 
ton  V.  Stickney,  55  N.  H.  886,  holding  upon  failure  of  assignee  to 
ascertain  lien,  creditor  may  proceed  in  State  court;  State  v.  Superior 
Court,  8  Wash.  213,  85  Pac  1088,  25  L.  R.  A.  856,  prohibiting  re- 
ceiver from  interfering  with  right  of  sheriff  to  proceed  against 
property  in  controversy. 

Judicial  aale.—  A  court  of  equity  may  order  the  sale  of  property 
in  its  custody,  subject  to  the  rights  of  a  Judgment  creditor  holding 
a  prior  Uen,  p.  67. 

Approved  In  Markson  v«  Haney,  47  Ind.  86,  holding  error  not  to 
■tay  suit  pending  bankruptcy  proceedings;  Clifton  v.  Foster,  108 
Mass.  286;  4  Am.  Bep.  642,  ordering  petition  to  enforce  mechanic's 
lien  to  stand  over  until  termination  of  bankruptcy  proceedings; 
Marston  v.  Stickney,  56  N.  H.  886,  collecting  cases  and  holding, 
where  assignee  in  bankruptcy  refuses  to  satisfy  lien,  creditor  may 
proceed  in  State  court 

Sxecutioxi  —  Courts.— Where  the  property  In  the  possession  of 
the  court  is  ample,  and  the  litigation  concerning  it  protracted,  the 
court  may  permit  an  execution  upon  a  Judgment  of  another  court  to 
issue  and  compel  the  prosecuting  creditor  to  pay  it  off,  p.  67. 

Cited  and  followed  in  Cass  v.  Sutherland,  06  Wis.  553,  74  N.  W. 
837,  refusing  to  disturb  order  of  court  directing  sheriff  to  sell  prop- 
erty In  custody  of  receiver.  Approved  in  In  re  Hall  &  Stllson  Co., 
78  Fed.  686,  686,  holding  circumstances  not  Justifying  permission  to 
sell  under  execution  of  State  court 

Ooiirts--Sxsouttoa—Beo6iTer.— Where  property  is  in  the  cus- 
tody of  the  court  through  Its  receiver  as  a  fund  abiding  the  result 
of  a  suit  pending,  all  iwoceedings  affecting  such  fund  should  be 
under  the  control  of  the  court  having  Its  custody.  Hence  a  sale  of 
such  property  under  execution  or  otherwise*  without  leave  of  such 
court  is  illegal  and  void,  pp.  67,  68. 
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This  holding  has  been  followed  by  jxiany  subsequent  cases  in  the 
Federal  courts:  Peale  ▼.  Phipps,  1,4  How.  875,  14  L.  462,  holding 
United  States  Olrcult  Ooqrt  without  Jurisdiction  over  receiver 
appointed  by   State   court;    PulUam   y.   Osborne,   17   How.   475, 

15  L.  155,  holding  property  seized  by  sheriff  not  liable  to  be  taken 
under  process  of  Federal  court;  Taylor  v.  Garryl,  20  How.  596,  15 
L.  1039,  holding  sale  of  Tessel  by  United  States  marshal  Inoperative 
as  against  sale  under  State  process;  Barton  v.  Barbour,  104  U.  S. 
129,  26  L.  675,  holding  receiver  cannot  be  sued  for  negligence  in 
conducting  railroad;  Heldritter  v.  Elizabeth,  etc.,  Co.,  112  U.  S.  303, 
804,  28  L.  782,  788,  5  S.  Gt  189,  collecting  cases  and  holding  sale 
of  property  In  custody  of  United  States  marshal  under  State  pro- 
cess void;  In  re  Tylu*,  149  U.  S.  181,  87  L.  695,  18  S.  Ot  789, 
reviewing  cases  and  committing  sheriff  of  State  court  for  seizing 
property  In  custody  of  Federal  court;  Porter  v.  Sabin,  149  U.  S.  480, 
87  L.  818»  18  8.  Ot  1011,  heading  stockholders  cannot  maintain 
action  In  United  States  courts  against  receiver  appointed  by  State 
court;  Fox  t.  Hempfield  R.  Go.,  2  Abb.  (U.  8.)  155,  F.  O.  5,011, 
setting  aside  levy  and  execution  made  upon  corporate  property  in 
custody  of  State  ofDcers;  In  re  Yogel,  7  Blatchf.  20,  F.  O.  16,982, 
and,  same  bankruptcy  matter,  2  Bk.  Reg.  189,  28  Fed.  Gas.  1248, 
both  ordering  claimants  to  redeliver  seized  property  to  assignees 
In  bankruptcy;  In  re  Gook,  3  Biss.  119,  F.  0.  8,151,  refusing  to 
allow  costs  for  prosecuting  claims  In  State  court  against  bankrupt; 
Perego  v.  Bonesteel,  5  Biss.  69,  F.  O.  10,976,  holding  appointment  of 
receiver  prevents  second  creditor  from  obtaining  rights  under  at- 
tachment; In  re  Glark,  4  Ben.  98,  3  Bk.  Reg.  (131),  528,  F.  G.  2,798, 
denying  petition  of  assignee  to  have  property  In  custody  of  State 
court  delivered  to  him;  Thompson  v.  Scott,  4  DUl.  509,  512,  F.  G. 
18,976,  holding  one  guilty  of  contempt  for  bringing  action  against 
receiver;  Kennedy  v.  Indianapolis,  etc.,  R.  R.,  2  Flipp.  707,  8  Fed. 
99,  holding  action  against  receiver  for  tort  not  maintainable  In 
State  court;  Hlckox  v.  Holladay,  12  Sawy.  214,  216,  29  Fed.  288, 
284»  refusing  to  direct  sale  of  property  In  possession  of  receiver; 
In  re  Askew,  8  Bk.  Be|(.  579,  2  Fed.  Oas.  81,  holding  setting  apart 
homestead  by  State  court  subsequent  to  bankruptcy  proceedings, 
void;  Blake  v.  Alabama,  etc,  B.  B.,  6  Bk.  Reg.  832,  8  Fed.  Oas.  587, 
refusing  to  appoint  receiver  to  take  possession  of  property  In  cus- 
tody of  State  court;  Davis  ▼•  Anderson,  6  Bk.  Reg.  159,  7  Fed.  Gas. 
109,  holding  sale  of  debtor's  land  after  the  filing  of  petition  in 
bankruptcy  will  not  paas  title;  Phelps  v.  SelUck,  8  Bk.  Reg.  894,  19 
Fed.  Oas.  466^  collecting  cases  and  setting  aside  sale  under  fore- 
dosure  proceedings;  Sutherland  v.  Lake  Superior,  etc.  Go.,  9  Bk. 
Beg.  807,  28  Fed.  Gas.  468,  refusing  to  allow  the  enforcement  of 
rlgfati  In  an  original  proceeding;  In  re  Ounnlngham,  19  Bk.  Reg. 
876,  6  Fed.  Gas.  969,  holding  funds  held  by  assignee  In  bankmptcy 
bfjond  reach  of  garnishment  proceedings;  Hale  ▼.  Duncan*  11  Fed. 
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Oat.  186»  0U8talnlng  demurrer  to  suit  against  receiver;  AttleborougU, 
etc^  Bank  t.  Northwestern,  etc.,  Oo.«  28  Fed.  114,  refusing  to  In- 
terfere on  ground  that  possession  of  court  was  obtained  by  fraud; 
Hilllken  y.  Barrow,  56  Fed.  140,  restraining  United  States  mar- 
shal from  seizing  property  In  possession  of  State  court;  Bz  parte 
Ohamberlain,  56  Fed.  706,  enjoining  sheriff  from  distraining  prop- 
erty for  payment  of  taxes;  Cohen  v.  Solomon,  66  Fed.  413,  setting 
aside  iMTOceeding  In  State  court  after  Federal  court  had  jurisdic- 
tion; Adams  y.  Mercantile  Trust  Ck).,  66  Fed.  621,  30  U.  S.  App. 
204,  holding  Federal  court  may  In  comity  surrender  property  to 
State  court;  Hatch  y.  Bancroft,  etc.,  Co.,  67  Fed.  808*  holding  Fed- 
eral court  will  refuse  to  consider  matters  pending  In  State  court; 
Compton  y.  Jessup,  68  Fed.  279,  31  U.  S.  App.  486,  holding  prior 
mortgage  may  be  cTosed  by  court  having  possession  of  property; 
Malcomson  v.  Wappoo  Mills,  86  Fed.  810,  holding  distress  warrant  a 
nullity  when  property  In  hands  of  receiver;  Virginia,  etc.  Go.  v. 
Bristol,  etc.,  Co.,  88  Fed.  139,  holding  sale  of  property  In  custody 
of  receiver  for  taxes  passes  no  title. 

State  court  citing  cases  have  also  followed  and  extensively  relied 
upon  the  syllabus  doctrine:  Dugger  v.  Collins,  6Q  Ala.  330,  331. 
holding  no  title  passed  by  sheriff's  sale  of  property  in  possession 
of  receiver;  Stanton  v.  Heard,  100  Ala.  519,  holding  void  levy  by 
attaching  creditor  on  property  in  possession  of  chancery  court; 
Barton  v.  Barbour,  8  McArthur,  219,  36  Am.  Rep.  105,  sustaining 
demurrer  to  suit  against  receiver  for  damages;  Fort  Wayne,  etc., 
B.  B.  ▼.  Mellett,  92  Ind.  638*  holding  no  action  can  be  brought  to 
recover  possession  of  land  In  custody  of  Federal  court;  Hazelrlgg 
T.  Bronaugh,  78  Ky.  63,  refusing  to  enjoin  receiver  from  collecting 
Judgment;  Moore  ▼.  Wethenburg,  13  La.  Ann.  23,  holding  attach- 
ment  of  State  court  Inoperative  where  property  under  seizure  of 
United  States  marshal;  Day  v.  Postal,  etc.,  Co.,  66  Md.  369,  7  Atl. 
<K14,  holding  invalid  transfer  of  New  York  receivers  of  property  in 
eustody  of  Maryland  receivers;  Brown  v.  Chesapeake,  etc.,  Co.,  73 
Md.  610,  ordering  sale  of  canal  where  order  can  be  obtained  from 
FMeral  court;  Ollfton  ▼.  Foster,  103  Mass.  236,  4  Am.  Rep.  641, 
holding  no  order  could  be  made  to  sell  property  in  custody  of  United 
State  courts;  Gardner  v.  Caldwell,  16  Mont  226,  230,  40  Pac.  692, 
008,  enj(4nlng  sheriff  from  proceeding  against  property  In  posses- 
sion of  receiver;  WaUlng  t.  Miller,  108  N.  Y.  177,  178,  2  Am.  St 
Bep.  40%  408,  16  N.  B.  66,  67,  holding  void  sale  of  property  upon 
execution  while  property  In  possession  of  receiver;  Southern  v. 
Fisher.  6  8.  O.  848»  holding  no  action  can  be  maintained  In  State 
eomt  to  enjoin  assignee  In  bankruptcy  for  collection  of  assets} 
Sdwaidi  T.  Norton,  66  Tex.  410,  holdUig  property  In  hands  of  re- 
celrer  sold  under  execution  passes  no  title  to  purchaser;  Bussell  t. 
Railway  €k>^  68  Tex.  662,  5  8.  W.  690,  holding  no  title  passed  under 
sale  of  property  In  possession  of  receiver;  Texas,  etc,  B.  R.  t. 
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Lewis,  81  Tex.  9,  26  Am.  St  Rep.  782,  16  8.  W.  649,  holding  pur- 
chaser under  receivership  proceedings  entitled  to  injunction  against 
attaching  creditors;  Ellis  v.  Water  Co.,  86  Tex.  115,  28  S.  W.  862, 
holding  sale  under  execution  and  levy  pending  receivership  passes 
no  title;  Scott  v.  Crawford,  41  S.  W.  (Tex.  Civ.  App.),  699,  holding 
sale  of  lands  In  custody  of  receiver  under  a  power  In  trust  deed 
void;  Melendy,  etc.  v.  Barbour,  78  Va.  567,  upholding  decision  of 
court  refusing  to  allow  receiver  to  be  sued  at  law  for  tort;  Smith 
V.  Ford,  48  Wis.  165,  2  N.  W.  159,  holding  creditor's  right  to  sue 
unafTected  by  suit  by  trustee  elsewhere. 

Approved  In  People*B  Bank  v.  Calhoun,  102  U.  S.  262,  26  L.  108, 
holding  stipulation  transferring  cause  not  objectionable  where 
United  States  court  has  Jurisdiction;  De  Ylsser  v.  Blackstone,  6 
Blatchf.  237,  F.  C.  8,840,  ordering  certain  sum  to  be  set  out  of  pro- 
ceeds to  meet  defendant  claims;  Burt,  etc.  v.  Keycs,  1  Fllpp.  68, 
F.  C.  2,212,  holding  vigilant  creditor  acquires  a  specific  lien  from 
time  of  filing  his  bill;  Kennedy  v.  Indianapolis,  etc.,  R.  R.,  2  Fllpp. 
707,  8  Fed.  99,  holding  party  Injured  by  road  in  receiver's  possessilon 
must  apply  to  court  appointing  receiver  for  relief;  In  re  Peebles, 
2  Hughes,  401,  F.  O.  10,902,  holding  claim  to  homestead  after  com- 
mencement of  bankruptcy  proceedings  valid  against  execution  lien; 
Young  V.  Montgomery,  etc.,  R.  R,  2  Woods,  619,  F.  C.  18,166,  re- 
fusing to  appoint  receiver  where  receiver  has  already  been  ap- 
pointed by  another  court;  Auther  v.  The  Atlantic,  2  Fed.  Cas.  239, 
holding  sale  of  vessel  under  decree  of  State  court  extinguishes  prior 
maritime  liens;  Cummings  v.  Mead,  6  Fed.  Cas.  956,  holding  pur- 
chaser of  note  after  failure  of  payees  not  a  bona  fide  purchaser 
against  Judgment  creditor's  Hen;  King  v.  Ohio,  etc.,  R.  R.,  14  Fed. 
Cas.  544,  refusing  to  allow  petitioners  priority  of  lien  for  claim 
against  road  In  hands  of  receiver;  Metropolitan,  etc.,  Co.  v.  Penn- 
sylvania, etc,  R.  R,  25  Fed.  762,  holding  mortgage,  though  unre- 
corded, a  prior  lien  to  lien  under  Judgment  and  execution;  In  re 
Hall  &  Stllson  Co.,  78  Fed.  535,  536,  holding  levying  of  execution 
not  preventing  Federal  court  from  taking  possession  of  property; 
Fish  T.  Ogdensburgh,  79  Fed.  132,  holding  possession  of  mortgaged 
property  gave  Federal  court  Jurisdiction  to  foreclose  regardless 
of  citisienshlp;  Appleton,  etc.,  Co.  v.  Central  Trust  Co.,  93  Fed.  289, 
holding  Jurisdiction  attached  on  Issuing  order  to  show  cause  against 
appointment  of  receiver;  Read  v.  Sprague,  34  Ala,  106,  holding 
sheriff  can  only  levy  attachment  upon  property  not  embraced  In 
writ  Issued  by  chancery  court;  Bx  parte  Tillman,  93  Ala,  104,  9  So. 
528,  holding  valid  attachment  Hens  made  while  property  was  In 
custody  of  receiver;  Pacific  Ry  Co.  v.  Wade,  91  Cal.  455,  26  Am. 
St  Rep.  206,  27  Pac.  770,  13  L.  R.  A.  766,  holding  question  of 
liability  of  receiver  one  for  the  court  appointing  such  receiver;  hi 
dissenting  opinion  in  Byster  v.  Gaff,  2  Colo.  245,  247,  majority  dis- 
tinguishing and  holding  bankruptcy  of  mortgagor  no  bar  to  action 
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of  ejectment  by  mortgagee  against  third  persons;  Premier  Steel 
Ck>.  T.  HcBlwalne,  etc.,  Co.,  144  Ind.  623,  43  N.  E.  879,  holding  per- 
mission to  make  receiver  a  party  does  not  authorize  State  court  to 
■ell  property;  State  r.  Bank  of  South  Carolina,  1  S.  C.  70,  holding 
State  claim  must  be  presented  to  court  of  chancery;  Stackhouse  v. 
Wheeler,  17  S.  C.  98,  holding  purchaser  of  property  without  leave 
takes  It  subject  to  right  of  court  to  dispose  of  it;  dissenting  opinion. 
State  ▼.  Superior  Court,  8  Wash.  219,  220,  225,  35  Pac.  1090,  1092, 
26  U  B.  A«  857,  358,  859,  majority  distinguishing  and  holding  actual 
possession  of  receiver  necessary  to  prevent  levying  of  execution. 
See  note  to  46  Am.  Dec  238.  See  note  collecting  cases,  28  Am. 
Rep.  36. 

Distinguished  in  dissenting  opinion  in  Barton  v.  Barbour,  104  U.  S. 
188,  26  L.  678»  majority  holding  receiver  appointed  by  court  of 
equity  cannot  be  sued  for  tort;  Pittsburgh,  etc.,  B.  R.  v.  Loan  A 
Tmst  Go.,  172  U.  S.  513,  19  S.  Ot  246,  holding  sale  of  bonds  secured 
by  prior  mortgage  not  Interfering  with  possession  of  United  States 
Circuit  Court;  Andrews  v.  Smith,  19  Blatchf.  103,  5  Fed.  836»  hold- 
ing aceouBtlng  will  lie  where  property  no  longer  In  possession  of 
defendants  as  receivers;  Dwlght  v.  Central,  etc.,  R.  R.,  20  Blatchf. 
208|  9  Fed.  791,  holding  case  will  proceed  to  proofs,  though  prop- 
erty In  possession  of  State  court;  Walker  v.  Flint,  2  McCrary,  343r 
7  Fed.  436,  holding  Jurisdiction  of  Federal  court  not  ousted  where 
property  not  lawfully  In  custody  of  State  court;  Merritt  v.  Ameri- 
can, etc,  Co.,  49  U.  S.  App.  92,  79  Fed.  231,  holding  Judgment  ob- 
tained in  action  commenced  subsequent  to  first  could  be  pleaded 
In  bar;  Clifton  v.  Foster,  108  Mass.  235,  4  Am.  Rep.  541,  holding 
petition  to  enforce  mechanic's  lien  In  State  court  not  an  interfer- 
ence with  bankruptcy  proceedings;  Glenn  v.  Leggett,  47  Fed.  473, 
sustaining  distribution  made  by  State  court  after  suit  was  dismissed 
in  Federal  court;  The  Willamette  Valley,  62  Fed.  806,  holding  re- 
ceiver not  exempt  from  liabilities  Incurred  while  conducting  busi- 
ness of  common  carrier;  Gay,  etc,  Co.  v.  Brlerfleld,  etc,  Co.,  94 
Ala.  810,  818,  88  Am.  St  Rep.  128^  181.  11  So.  855,  856,  16  L.  R.  A. 
66T,  668^  reviewing  cases  and  holding  court  should  grant  such  re- 
ll«f  M  not  Interfering  with  possession  of  receiver;  Talladega,  etc., 
Cto.  T.  Jenifer,  etc,  Co.,  102  Ala.  262.  14  So.  748,  allowing  blU  to 
be  maintained  against  receiver,  leave  of  court  being  obtained; 
Petaluma  Bank  v.  Superior  Court,  111  Cal.  500,  501,  44  Pac  181. 
holding  appointment  of  receiver  to  enforce  alimony  did  not  pre- 
vent enforcement  of  Judgment  lien;  Florida  v.  Jacksonville,  etc^  R. 
R.,  15  Fla.  276,  holding  removal  of  one  receiver  and  appointing  of 
another  not  void,  court  having  Jurisdiction;  Hills  v.  Parker,  111 
Mass.  510, 16  Am.  Rep.  66»  allowing  property  to  be  replevied  where 
corporation  had  no  Interest  in  property;  Jackson  v.  Holbrook,  86 
Mitifi.  501,  1  Am.  St  Rep.  689,  82  N.  W.  866,  holding  holder  of 
lunior  Judgment  acquires  no  priority  by  proceedhigs  to  enforce 
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■ucb  Judgment;  Rogers  v.  Wheeler,  48  N.  Y.  604,  holding  trustees 
conducting  a  railroad  liable  as  common  carriers;  Bz  parte  Spragins, 
44  B.  O.  77,  21  S.  B.  647,  held  not  applicable  where  parties  are 
proceeding  by  leare  of  court;  State  t.  Superior  Oourt,  8  Wash.  218, 
86  Pac  1668,  26  L.  R.  A.  355,  prohibiting  receiver  from  Interfering 
with  right  of  sherifT  to  proceed  against  property  In  controversy; 
Kinney  r.  Orocker,  18  Wis.  78,  79,  holding  State  courts  have  juris- 
diction of  action  for  negligence  against  receiver  appointed  by  Fed- 
eral court  Denied  In  Mulcahey  v.  Strauss,  151  111.  80,  81,  82,  37 
N.  fl,  704,  holding  failure  to  obtain  leave  to  bring  suit  against  re- 
ceiver does  not  affect  sale;  Chautauqua,  etc..  Bank  v.  Risley,  10 
N.  Y.  877,  76  Am.  Dec.  852,  upholding  sale  under  execution  made 
while  property  in  custody  of  receiver. 


Judicata.— Where  the  court  having  the  custody  of  the  prop* 
«rty  decides  against  the  validity  of  a  claim,  such  decision  will  be 
conclusive  on  question  of  title  in  an  action  of  ejectment  brought 
by  such  judgment  creditor,  p.  69. 

Olted  and  approved  In  Taylor  v.  Oomelius,  60  Pa.  St  190,  hold- 
ing decree  conclusive  against  party  though  not  rendwed  In  name 
particularly  against  him. 

14  How.  70-76,  14  L.  880,  SAMPLB  v.  BARNB& 

Bqulty  does  not  relieve  against  a  judgment  at  law,  based  upon 
an  Illegal  contract,  where  the  party  seeking  relief  stands  In  pari 
delicto,  p.  78. 

Cited  and  followed  in  Rock  v.  Mathews,  86  W.  Ya.  687,  14  S.  B. 
180,  14  L.  R.  A.  510,  refusing  to  cancel  an  Instrument  to  compound 
a  felony. 

Bqnlty  will  not  relieve  against  a  Judgment  at  law,  where  the 
party  praying  for  relief  has  omitted  to  set  up  his  legal  defense  in 
original  action,  and  does  not  satisfactorily  account  for  such  omis- 
sion, p.  74. 

Cited  and  followed  In  Crlm  v.  Handley,  04  U.  S.  658,  24  C  218. 
rafnsing  to  enjoin  Judgment,  where  at  trial,  secondary  evidence  of 
lost  record  could  have  been  given;  Skirvlng  v.  National,  etc.,  Go.« 
60  Fed.  744,  10  U.  S.  App.  442,  refusing  to  enjoin  Judgment  where 
•chool  officials  had  refused  to  interpose  legal  defense;  Otis  v. 
Dargan,  68  Ala.  186,  refusing  to  modify  settlement  where  defense 
could  have  been  made  In  Probate  Court;  Jackson  v.  Patrick,  10 
8.  O.  207,  holding  equity  will  not  relieve  Judgment  debtor  where 
ho  neglected  to  set  up  legal  defease;  StiUwell  v.  Walker,  28  Fed. 
Cas.  04^  17  Bk.  Reg.  560,  holding  answer  to  declaration  on  Judg- 
ment bad  which  simply  sets  up  matters  available  In  original  suit 
See  valuable  note  discussing  this  subject  in  64  Am.  St  Rep.  228; 
approved  In  Bnslgn  Co.  v.  Carroll,  80  W.  Ya.  643,  4  S.  B.  788,  en- 
joining proceeding  In  chancery  where  same  matters  had  been  set- 
tled In  court  of  law. 
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Equity  win  not  grant  relief  where  the  party  seeking  relief  has 
been  guilty  of  laches  or  want  of  reasonable  diligence  p.  75. 

Cited  In  Brown  y.  Go.  of  Bnena  Ylsta,  85  U.  S.  161,  24  L.  423, 
refusing  to  enjoin  Judgment  where  due  diligence  not  employed  In 
seeking  relief  from  fraud;  Yantllburg  v.  Black,  8  Mont  470,  hold- 
ing neglect  to  exercise  statutory  right  of  appeal  barred  equitable 
relief. 

Equity  will  not  grant  relief  against  a  Judgment  at  law  on  the 
ground  that  the  consideration  of  the  contract  upon  which  the  Judg* 
ment  is  based  is  fllegal,  where  the  party  seeking  relief  has  re- 
peatedly affirmed  Its  yalidity,  pp.  75»  70. 

Distinguished  In  Sturm  y.  Boker,  150  U.  &  884,  87  L.  1102,  14  & 
Ot  106^  collecting  cases  and  holding  that  defendant  not  estopped 
by  his  conduct  from  denying  his  liability. 

14  How.  76-70,  14  L.  838,  RAYMOND  y.  LONGWORTH; 

Tkx  wBle,  under  the  laws  of  Ohio,  is  yold  on  the  ground  of  un- 
certainty, where  the  land  listed  and  adyertlsed  is  described  merely 
as  fiye  acres  without  specifying  in  what  part  of  a  certain  secjtton 
the  flye  acres  lie,  p.  78. 

Oited  and  followed  in  Metcalf  y.  Dayls,  etc.,  Co.,  17  Ped.  Oas. 
178,  holding  tax  sale  yold  on  ground  of  Imperfect  descrlpticm;  The 
Blair,  etc,  Oo.  y.  Scott,  44  Iowa,  148,  holding  purchaser  acquired  no 
righti  under  tax  sale  where  property  not  described  with  certainty; 
Wilson  y.  Marshall,  10  La.  Ann.  829,  holding  tax  deed  yold  where 
property  not  spedflcally  designated;  Darger  y.  Le  ^eur,  0  Utah,  198, 
88  Pae.  701,  holding  notice  of  location  insufficient  where  claim  is 
incapable  of  being  located  from  it;  Splech  y.  Tiemey,  50  Neb.  521, 
76  N.  W.  1098,  holding  tax  yold  where  lot  assessed  is  part  of  block  5. 
Approyed  in  Head  y.  James,  18  Wis.  648,  collecting  cases 'and  re- 
fusing to  enjoin  Issuing  of  deed  where  deed  Is  yold  on  its  fiice. 

Federal  courts  will  follow  the  decisions  of  State  courts  regulat- 
ing the  proceedings  in  cases  of  tax  sales,  p.  78. 

Oited  and  followed  In  Hodgdon  y.  Burleigh,  2  Hask.  454,  4  Fed. 
128,  holding  tax  sale  inyalid  where  proylsions  of  statute  not  strictly 
complied  with. 

14  How.  79-80,  14  L.  334.  HERMAN  y.  PHALEN. 

Conatitational  law.— Affirming  League  y.  De  Young,  11  How. 
185^  holding  laws  passed  by  the  Republic  of  Texas  before  it  came 
into  the  United  States,  could  not  be  deemed  yold  as  being  In  con- 
ffict  with  United  States  Constitution,  p.  80. 

Approyed  in  Shorter  y.  Cobb,  89  Ga.  300,  holding  under  Oeorgia 
Constltudon  of  1868  courts  without  Jurisdiction  to  enforce  note  for 
purchase  of  slaves;  dissenting  opinion,  McElyain  y.  Mudd.  44  Ala. 
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65k  majority  holding  unconstitutional  act  of  186T  Invalidating  con- 
tracta  for  payment  for  aUrea. 

14  How.  S0-108p  14  L.  885,  BUNDLB  T.  DBLAWABB  ft  RARITAN 
CANAL  CO. 

Wat«n  and  water-conraas.—  Prior  to  the  Bevolntlon,  the  Delaware 
riTer»  its  soil  and  lalanda  below  tide  water  belonged  to  the  crown; 
aboTe  tide  water  to  the  bordering  proprietors  each  holding  ad 
medium  filum  aquae.  Subaequent  to  the  Revolution,  the  Statea  of 
Pennsylranla  and  New  Jersey  aucceeded  both  to  the  rights  of  the 
crown  and  the  rights  of  the  proprietors,  p.  90. 

Cited  and  relied  upon  in  Shlvely  y.  Bowlby,  152  U.  S.  23»  88  L.  840, 
14  S.  Ct  550,  holding  State's  right  to  tide- water  lands  do  not  pass  by 
riparian  grant;  Attorney-General  t.  Delaware,  etc.,  B«  R^  27  N.  J. 
Bq.  0,  refusing  to  restrain  building  of  Tladuct  across  Delaware  above 
tide  water;  In  Attorney-General  r.  Delaware,  etc,  B.  B.,  27  N.  J.  Bq. 
888,  holding  bed  of  Delaware  river  passed  by  grant  from  Charles  II 
to  Duke  of  York. 

Waters  and  water-oouraes. —  By  the  laws  of  Pennsylvania,  the 
river  Delaware  Is  a  public,  navigable  river,  held  by  Pennsylvania 
and  New  Jersey,  as  Joint  soverelgna  in  trust  for  the  pubUe;  riparian 
owners  of  land  have  no  title  to  the  river,  nor  any  right  to  sever  Its 
waters,  unless  by  license  from  the  State.  Such  licenses  Is  revo- 
cable, and  in  subjection  to  the  superior  rights  of  the  State,  to  divert 
the  water  for  public  improvements,  pp.  8&-9L 

Cited  and  followed  in  Shlvely  v.  Bowlby,  152  U.  8.  82,  88  L.  848, 
14  S.  Ct  500,  holding  public  land  grants  do  not  pass  titte  to  tide- 
water landa;  United  States  v.  Bain,  8  Hughes,  006;  F.  a  14,496» 
holding  defendant  authorized  by  State  to  erect  wharf  cannot  be 
restrained  by  a  riparian  owner;  Lonsdale  v.  Holes,  15  Fed.  Caa. 
868,  holding  riparian  owner  may  grant  rights  subject  to  rights  of 
State;  Depew  v.  Board  of  Ttusteea,  6  Ind.  10^  holding  State  haa 
power  to  authorise  obstruction  of  stream  within  the  State; 
Watuppa,  etc.,  Co.  v.  Fall  Biver,  147  Mass.  559,  502,  18  N.  B.  478, 
474,  1  li.  B.  A«  400,  470;  and  note,  holding  Massachusetts  improve- 
ment act  constitutional,  though  without  provlalon  for  compensating 
riparian  owners;  Commissioner,  ete.  r.  WitherSi  20  Miss.  86;  04  Am. 
Dee.  182,  holding  Mississippi  act  authorising  improvement  of  atraam 
oonatitutional,  though  resulting  in  damage  to  riparian  owners;  Mc- 
Keen  r.  Delaware,  etc.,  Co.,  40  Pa.  St  488,  holding  defendant  not 
liable  for  injury  caused  to  riparian  proprietors  by  back  flow  of 
water;  New  York,  etc,  B.  B.  v.  Young,  88  Pa.  St  181,  holding 
pluifitpff  not  liable  for  consequential  damages  for  injury  occaaloned 
by  raflroad  loca^n;  Craig  v.  Kline,  65  Pa.  St  411,  8  Am.  Bep.  644, 
collecting  cases  and  holding  that  State  had  a  right  to  prohibit  the 
driving  of  logs  in  a  navigable  stream;  West  Bran^  etc,  Co.  v. 
Milliner,  68  Pa.  St  860,  holding  a  purchaaer  of  State  canal  not 
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liable  for  consequential  damages  to  riparian  owners;  Black,  etc., 
Co.  T.  La  Crosse,  etc,  Co.,  54  Wis.  681,  41  Am.  Bep.  72,  11  N.  W. 
468,  holding  plaintiff  acting  for  State  not  liable  for  damage  caused 
to  riparian  owners;  J.  8.  Keator  Lumber  Co.  t.  St  Croix,  etc.,  Co., 
72  Wis.  98,  7  Am.  St  Rep.  861,  38  N.  W.  548,  holding  defendant 
not  liable  for  damages  caused  by  obstruction  of  the  stream;  Falls 
Mfg.  Co.  T.  Oconto,  etc.,  Co.,  87  Wis.  160^  58  N.  W.  261,  holding 
legislature  may  authorize  construction  of  floodgates  in  mlUdams; 
Mannville  Co.  y.  Worcester,  188  Mass.  90,  91,  52  Am.  Rep.  262,  268, 
sustaining  action  for  diverting  water  from  plaintiiTs  use  In  an- 
other State. 

Distinguished  in  Steamboat  Magnolia  t.  Marshall,  89  Miss.  125, 
holding  riparian  owner  might  charge  nayigators  for  use  of  shore; 
Cobb  T.  Davenport  82  N.  J.  L.  883,  holding  title  to  soil  under 
fresh  water  lakes  In  riparian  proprietors,  not  State;  Stevens  v. 
Paterson,  etc.,  B.  R.,  84  N.  J.  L.  574,  holding  rights  incident  to 
tide  lands  cannot  be  taken  away  without  compensation;  Lewis  v. 
Portland,  25  Or.  168,  42  Am.  St  Rep.  788,  85  Pac.  264,  holding 
riparian  rights  on  navigable  rivers  cannot  be  taken  without  com- 
pensation. 

Wateors  and  water-ooursea. —  Pennsylvania  and  New  Jersey  acts 
of  1771,  declaring  the  Delaware  a  common  highway,  but  respect- 
ing the  rights  of  one  Adam  Hoops  in  a  certain  miUdam,  did  not 
confer  upon  Adam  Hoops,  his  heirs  or  assigns,  a  usufruct  of  the 
waters  of  the  river,  but  acted  only  as  a  toleration  or  license  of 
such  dam,  pp»  89-94. 

Cited  and  followed  in  St  Anthony  Falls  Water,  etc,  Co.  v.  Water 
Commissioners,  168  IT.  S.  878,  42  L.  506,  18  S.  Ct  167,  holding  dam 
privileges  gave  no  contractual  rights  to  grantees  preventing  fur- 
ther legislative  control. 

States  — Waters  and  water-courses. — The  question  as  to  whether 
either  of  two  States  exercising  Joint  sovereignty  over  a  division 
boundary  river  may  divert  the  stream  without  the  consent  of  the 
other,  cannot  be  determined  in  a  suit  by  a  citizen  of  one  against 
a  corporation  created  by  the  other,  for  damages  for  diverting  such 
water,  where  the  plaintiff  is  a  mere  tenant  at  sufferance  of  both 
as  regards  the  usufruct  of  the  water,  p.  94. 

Approved  in  Marshall  v.  Baltimore,  etc,  R.  R«,  16  How.  826,  14 
L.  958»  holding  United  States  courts  have  Jurisdiction  of  suits  be- 
tween dtlsens  of  different  States;  Cooke  v.  State,  etc.,  52  N.  Y.  Ill, 
U  Am.  Rep.  676,  reviewing  decisions  and  holding  corporation  a 
citizen  of  State  where  located.  Citing  dissenting,  but  approving 
msjority  opinion,  in  Hall  v.  Bank  of  Virginia,  14  W.  Ya.  619,  hold- 
ing corporation  accepting  charter  and  doing  business  within  State 
a  domestic  corporation. 

Distinguished  in  Phoenix,  etc,  Co.  v.  CommonweaHh,  6  Bush,  71, 
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96  Am.  Dec  838,  holding  States  may  tax  foreign  corporations  for 
pvlTllege  of  doing  business  In  State. 

Vederal  courts  are  bound  by  the  decisions  of  the  courts  of  Penn- 
aiflTanla  interpreting  her  peculiar  laws,  p.  94. 

CMted  and  followed  In  Biitchell  t.  Lippincott,  2  Woods,  472,  F.  a 
9^66S,  following  decision  of  State  court  and  declaring  mortgage  by 
married  woman  Inyalld;  McClure  t.  Owen,  26  Iowa,  254,  holding 
Supreme  Oourt  of  United  States  not  the  final  arbiter  upon  ques- 
tions arising  purely  upon  construction  of  State  statute;  Thomburg 
T.  Harris,  S  Gold.  169,  holding  Oonfederate  States  not  de  facto 
goremments. 

Federal  court*  have  no  Jurisdiction  on  ground  of  adverse  dtlien- 
shlp  where  a  corporation  Is  party  except  by  virtue  of  the  dtlsen- 
ship  of  Its  members,  per  Oatron  and  Daniel,  JJ.,  dissenting,  p. 
9&-102. 

Cited  to  this  point  in  dissenting  opinions  in  Salmon,  etc.,  Co.  v. 
Qoddard,  14  How.  457,  14  L.  497,  Northern,  etc,  B.  R  v.  Michigan, 
etc,  B.  R.,  15  How.  260,  14  L.  682,  and  MarshaU  v.  Baltimore,  etc, 
^  B^  16  How.  838,  350,  14  L.  963,  968. 

14  How.  108-14a  14  L.  84MN  BB  KAINB. 

Petition  for  writ  of  habeas  corpus  and  oertiorazl  asking  that 
proceedings  of  Circuit  Court,  remanding  prisoner  held  under  com- 
mitment by  United  States  commissioner,  be  brought  up  for  review, 
refused;  four  Justices  denying  the  writ  on  the  merits,  one  for  la^ 
of  Jurisdiction  and  three  dissenting,  pp.  106, 14& 

Under  extradition  treaty  with  Great  Britain  and  act  of  Congress 
of  1848,  Judges  of  United  States  courts,  commissioners  appointed  for 
the  purpose  by  them,  and  State  Judges  are  authorised  to  issue 
warrants  for  apprehension  of  fugitives  and  to  hear  and  consider 
evidence  against  them,  pp.  110,  HI. 

Cited  and  followed  in  Bobertson  v.  Baldwin,  166  U.  8.  280,  41 
L.  717,  17  &  Ct  828,  and  Bx  parte  Gist,  26  Ala.  168,  upholding 
power  of  Congress  authorising  State  officers  to  arrest  offenders 
against  United  States  laws;  United  States  v.  Haun,  26  Fed.  Cas. 
281,  sustaining  Indictment  against  one  who  unlawfully  deals  1b 
slavery. 

Under  eactradltlon  treaty  with  Great  Britain,  and  act  of  Congress 
of  1842,  Judicial  magistrates  named  in  the  act  are  authorised  to 
lasue  warrants  and  cause  arrests  to  be  made  at  instance  of  fordgn 
government  without  previous  naandate  from  executive  department, 
per  Catron,  J.,  p.  111. 

Olted  and  f oUowed  In  In  re  Thomas,  12  Blatchf.  874,  F.  a  18,887, 
In  re  Herres,  88  JML  160,  and  la  re  Adutt,  65  JML  8n,  879^  aU 
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remanding  prisoner  and  holding  preliminary  mandate  from  ezecu- 
Utb  department  unnecessary;  MuUer's  case,  17  Fed.  Gas.  976,  hold- 
ing It  snfElclent  If  application  is  warranted  by  laws  of  treaty 
country. 

Habeas  oorpiui  Is  a  aafeguard  against  om^ression  at  tbe  bands 
of  a  committing  magistrate,  per  Catron»  J.,  p.  114. 

Olted  in  note  to  67  Am.  Dec  896. 

Bvldanee^— The  second  section  of  act  of  1848^  making  copies  of 
depositions  taken  before  a  foreign  magistrate,  certified  by  him, 
and  sworn  to  b«  true  coptes  by  the  person  producing  them,  suffi- 
cient evidence  to  warrant  arrest  of  fugitives  from  justice,  prima 
fiusle  establishes  official  character  of  magistrate  per  Catron,  J., 
pp.  US,  116. 

Olted  and  followed  In  In  re  Macdonnell,  11  Blatchf.  190,  F.  O. 
8,772,  and  In  re  Hellbrenn,  11  Fed.  Gas.  1029,  1030,  both  holding 
copies  of  certified  depositions  competent  eyldence  in  extradition 
proceedings;  Du  Buys  y.  Judges,  82  La.  Ann.  1262,  ordering  dis- 
charge of  prisoner  where  warrant  fails  to  show  opportunity  to  be 
heard. 

Distinguished  in  In  re  McPhun,  24  Blatchf.  256,  80  Fed.  58,  hold- 
ing copies  of  depositions  insufficient  evidence  of  criminality. 

Buprems  Court's  Jurisdiction,  in  habeas  corpus  is  wholly  appel- 
late. Hence  a  writ  of  habeas  corpus  addressed  to  Supreme  Court 
but  presented  to  Judge  of  Circuit  Court  and  by  him  referred  to 
the  Supreme  Court,  wlU  be  dismissed  for  want  of  Jurisdiction, 
p.  116. 

Cited  and  followed  in  Bx  parte  Yallandingham,  1  WalL  258,  17 
L.  598,  holding  Supreme  Court  without  power  to  review  by  certio- 
rari proceeding  of  military  commission;  In  re  McDonald,  16  Fed. 
Cas.  23,  collecting  cases  and  holding  Supreme  Court  without  Juris- 
diction where  petitioner  Is  imprisoned  by  mob;  Wyeth  v.  Richard- 
son, 10  Gray,  242,  holding  exceptions,  will  not  lie  to  action  of  single 
Judge  discharging  prisoner.  Approved,  dissenting  opinion,  in  Hyatt 
T.  Allen,  54  CaL  864,  majority  holding  original  Jurisdiction  of  Stats 
t  Supreme  Court  not  taken  away  by  new  Constitution. 

Distinguished  in  Bx  parte  Clarke,  100  U.  8.  40%  25  U  716,  releas- 
ing prisoner  on  habeas  corpus  issued  by  a  single  Justice;  State  v. 
Barber,  4  Wyo.  65,  82  Pac.  17,  considering  alternate  writ  of  man* 
damns  allowed  by  single  Justice  in  vacation. 

Supgeans  Couirt,  by  means  of  a  writ  of  habeas  corpus,  can  revise 
ttMt  proceedings  of  those  tribunals  only  over  which  it  has  appellate 
control,  per  Curtis,  3^  p.  119. 

Ottad  tnd  followed  in  United  States  r.  Plumer,  8  GUff.  27  F.  C* 
W066^  holding  writ  of  error  does  not  lie  frem  Supreme  Court  in 
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criminal  case;  In  Bl  parte  Bowley,  16  Ho.  App.  21,  discharging 
writ  of  habeas  corpus  where  ground  for  writ  was  unconstitution- 
ality of  statute.  Approred,  dissenting  opinion,  Bz  parte  Wells,  18 
How.  828;  16  L.  481*  majority  examining  and  affirming  order  of 
Olrcult  Court  remanding  prlscmer;  dissenting  opinion  in  Bx  parte 
Lange,  18  Wall.  186,  21  L.  882,  majority  discharging  prisoner  held 
under  sentence  of  Olrcult  Gourt 

Under  tba  eoctradition  treaty  with  Great  Britain,  and  act  of 
Congress,  1848,  Judicial  magistrates  named  In  the  act  are  not  au* 
thorized  to  Issue  warrants  and  cause  arrests  to  be  made  without  a 
previous  mandate  from  ezecutlTe  department,  per  Nelson,  J.,  pp. 
189,  14a 

Cited  and  followed  In  In  re  Harris,  82  Fed.  684,  discharging  pris- 
oner where  no  requisition  had  been  duly  made  upon  executive 
authority. 

A  writ  of  habeas  corpus  supersedes  all  other  writs  under  which 
the  commitment  was  made.  The  custody  of  the  prisoner  from  then 
on  is  entirely  under  the  control  of  the  court  issuing  the  writ  or  to 
which  the  return  Is  made,  per  Nelson,  J.,  pp.  148,  147. 

Cited  and  f oUowed  In  Barth  v.  OUse,  12  Walk  402,  20  L.  894. 
holding  sheriff  not  responsible  for  escape  of  prisoner;  Matson  v. 
Bwanson,  181  DL  265,  28  N.  B.  696,  holding  sheriff  holds  under  writ 
of  habeas  corpus  from  time  he  receives  it;  State  v.  Sparks,  27  Tex. 
709,  holding  court  issuing  writ  of  habeas  corpus  acquires  absolute 
Jurisdiction  over  petitioner.  Approved  In  In  re  Bbanks,  84  Fed. 
814,  remanding  prisoner  to  custody  upon  State  Supreme  Court  stay- 
ing proceedings. 

Appellate  Jurisdiction  of  Supreme  Court  by  habeas  corpus  ex- 
tends to  all  cases  of  commitment  by  the  Judicial  authority  of  the 
United  States  not  within  any  exception  made  by  Congress,  per 
Nelson,  J.,  pp.  146^  147. 

dted  and  followed  In  Bx  parte  Yerger,  8  WalL  99,  100,  19  L.  887, 
Bx  parte  Virginia,  100  U.  S.  841,  26  L.  678,  King  v.  McLean  Asylum, 
64  FM.  847,  21  U.  &  App.  481,  26  L.  B.  A.  792,  and  Bx  parte  Good, 
19  Ark.  416,  all  reviewing,  by  certiorari  and  habeas  corpus,  decision 
of  Circuit  Court  remanding  prisoner;  Bx  parte  lange,  18  WalL  166, ' 
31  li.  876,  discharging,  upon  writ  of  habeas  c<Nrpns,  prisoner  held 
under  order  of  Circuit  Court;  In  re  Henrich,  6  Blatchf.  419,  F.  C 
6,869,  reviewing  decision  of  United  States  commissioner  committing 
fugitive  from  Justice  for  surrender.  Approved  in  Blk  v.  WiUdns, 
112  IT.  &  108,  28  L.  648,  6  S.  Ct  49,  holding  an  Indian  not  a  ettlaen 
under  the  fourteenth  amendment  to  the  Constitution;  In  re  lCe» 
Donald,  16  Fed.  Cas.  26,  District  Court  issuing  writ  where  prisotr 
Is  confined  by  mob;  In  re  Newman,  79  Fed.  626,  holding  finding  of 
commissioner  In  favor  of  Jurlsdictloii  not  conclutivt  upoa  CIreult 
Court 
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Distliifiiished.  In  le  Stupp,  12  Blatchf .  512,  F.  a  ld»563»  cefuslnf 
to  reylew  sufficiency  of  ayldence  upon  which  commissioner  re- 
manded prisoner. 

14  How.  149-165^  14  L.  864.  LAWLBB  r.  WAI4KBB. 

Bapremo  Courts  Jnrlsdiotlon  on  error  to  State  court  does  not 
attach  under  the  tatter's  certificate,  that  there  is  drawn  in  question 
the  Talldlty  of  State  statatse  as  In  Tlolation  of  the  Federal  Gonsti- 
tntion,  and  that  they  haTo  been  upheld,  the  particular  statutes  not 
being  specified,  p.  162. 

Approred  in  Messenger  t.  liason,  10  WalL  510,  19  Lw  1029,  hold- 
ing Supreme  Gourt  without  power  to  re-examine  decision  of  State 
court  upholding  TaUdity  of  Territorial  statute. 

Supreme  Court  has  no  Jurisdiction  to  review  State  court's  decision 
where  the  record  failed  to  disclose  any  Federal  question  passed  on 
by  the  State  court  and  necessary  to  its  decision.  A  certificate  by 
the  State  Supreme  Oourt  that  such  a  question  was  raised  and  de- 
cided is  insufficient,  p.  154. 

Olted  and  followed  in  Maxwell  y.  Newbold,  18  How.  516,  15  L. 
609,  dismissing  writ  of  error  where  record  failed  to  show  what 
clause  of  Constitution  relied  upon;  Railroad  Co.  v.  Rock,  4  Wall. 
180,  18  Lfc  882,  dismissing  writ  of  error  where  only  question  raised 
was  that  decision  of  State  court  Impaired  obligation  of  contract; 
Farmelee  ▼.  Lawrence,  U  WalL  88,  20  L.  49,  dismissing  writ  of 
error  where  certificate  alone  indicated  that  a  Federal  question  was 
lUTolred;  Brown  t.  AtweU.  92  U.  S.  829,  28  L.  513,  holding  that 
court  had  no  Jurisdiction  where  Federal  question  was  presented  in 
argument  and  not  decided  by  court;  Powell  t.  Brunswick  County, 
160  U.  a  489;  87  L.  1186^  14  S.  Ct  168,  dismissing  writ  of  error 
where  bill  of  complaint  nowhere  claimed  relief  under  Constitution; 
Oxley,  etc.,  Co.  ▼.  Butler  Co.,  166  U.  &  656,  41  L.  1152, 17  S.  Ct  712, 
dismissing  writ  of  error  where  record  failed  to  specially  set  up  the 
right  claimed  under  Constitution;  Biartln  t.  Cole,  SS  Iowa,  155. 
t|ff|^*"g  Supreme  Court  has  no  Jurisdiction  where  Federal  question 
first  raised  on  rehearing.  Approved,  Gross  v.  United  States  Mort- 
gage Co..  106  U.  8.  485,  27  L.  798,  2  a  Ct  944,  holding  duty  of  court 
to  examine  record  to  ascertain  whether  Federal  question  is  Inrolyed; 
Fioet  T.  Haley.  55  Me.  880,  refusing  to  certify  case  to  Supreme  Court 
where  decision  of  Federal  question  is  unnecessary. 

Supreana  Court  has  no  Jurisdiction  to  reylew  on  error  the  decision 
of  a  State  court  which  merely  construes  a  State  law  admitted  to 
be  constitutional,  pp.  154,  156. 

Cited  and  followed  in  Baltimore,  etc.,  B.  R.  t.  Hopkins,  180  U.  S. 
228,  82  Jm  913,  9  a  Ct  507,  rcTlewing  cases  and  holding  Judicial 
construction  of  statute  does  not  draw  in  question  its  validity;  Cen- 
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teal  Land  Oo.  t.  Laldley,  159  IT.  S.  110,  40  L.  94,  16  a  Ot  82.  hold- 
ing Supreme  Court  without  Jnrlsdlctton  where  yalldlty  of  statute 
to  admitted. 

14  How.  166-189^  14  L.  867,  LE  ROT  T.  TATHAM. 

Fatents.— A  principle  or  a  new  property  discoyered  In  matter, 
the  result  of  a  certain  process,  cannot  of  Itself  be  the  anhject  of 
a  patent,  hut  can  only  be  so  when  practically  applied.  In  such 
case  the  processes  by  which  they  are  applied  eonatitnte  the  inyeik* 
tion  and  must  be  stated  with  such  precision  as  to  enable  an  ordi* 
nary  mechanic  to  construct  and  apply  the  necessary  process,  ppt 
174,  175. 

Oited  and  foUowed  in  O'ReUly  t.  Morse,  15  How.  117,  14  L.  625^ 
holding  claim  to  use  of  electric  or  galvanic  current  generally  too 
broad;  Le  Roy  r.  Tatbam,  22  How.  137,  139,  16  L.  368,  869,  sustain- 
ing patent  for  improvements  In  machinery  for  making  pipes;  Mc- 
OIoBkey  r.  Dubois,  20  Blatchf.  8;  9,  9  Fed.  88,  39,  refusing  motion 
for  rehearing  where  new  evidence  tended  to  establish  result  of 
manufacture;  New  Process,  etc.,  Ck>.  v.  Maus,  20  Fed.  731,  holding 
process  for  fermentation  of  beer  not  patentable  independent  of 
means  of  production;  Wall  v.  Leek,  66  Fed.  555,  29  U.  8.  App.  458, 
holding  no  patent  could  be  obtained  for  process  to  be  used  at  night; 
Rosseau  v.  Feck,  66  Fed.  761,  holding  patent  for  automatic  circuit 
breaker  not  infringed  by  instrument  producing  same  result  Ap- 
proved in  Knapp  v.  Horss,  150  U.  S.  228,  87  L.  1062,  14  8.  Gt  84, 
holding  Improvements  in  dress  forms  not  patentable  for  want  of 
novelty;  Magin  v.  Karle,  150  U.  S.  892,  87  L.  1120,  14  8.  Ot  155, 
holding  improved  apparatus  for  cooling  and  drawing  beer  not 
patentable;  In  re  Mann,  16  Fed.  Gas.  688,  holding  new  process  for 
making  hoop  skirts  patentable,  although  by  use  of  old  device; 
Singer  v.  Walmsley,  22  Fed.  Gas.  210,  doctrine  of  eQuivalents  al- 
lowed where  patentee  has  discovered  result  as  well  aa  machinery; 
Johnston  Ruffler  Co,  v.  Avery  Machine  Go.,  28  Fed.  194,  holding 
patent  for  improvement  of  pre-existing  machine  covers  only  that 
particular  improvement;  American,  etc.,  Oo.  v.  Howland,  etc.  Go., 
80  Fed.  400,  holding  improvements  in  wood  pulp  digesters  valid  as 
a  patent;  American,  etc..  Go.  v.  Elkhart,  etc.  Go.,  84  Fed.  964,  hold- 
ing method  *of  forming  egg  cases  from  straw  board  not  patentable; 
Taber,  etc..  Go.  v.  Marceau,  87  Fed.  878,  holding  a  difTerent  means 
employed  to  produce  same  result  not  infringement;  Union  Oas,  etc* 
Go.  V.  Doak,  88  Fed.  89,  holding  patent  for  mechanism  for  igniting 
gas  by  means  of  electric  spark  void. 

Distinguished  in  Arkell  v.  Hurd,  etc^  Go.,  7  Blatchf.  477,  F.  O. 
532,  holding  paper  bag  made  flexible  in  upper  part  subject  of 
patent;  In  re  Gorbin,  6  Fed.  Gas.  541,  holding  known  ingredienta 
arranged  in  ascertained  proportions  to  form  composition  resembling 
honey  patentable.     Denied  in   dissenting  opinion  in  O'Reilly  r. 
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a  patentee  In  suing  for  infringement;  Harrison  r.  Morton,  83  Md. 
479,  35  Atl.  1Q2,  holding  assignment  not  following  statutory  re- 
quirements conveyed  to  plalntifT  merely  equitable  title. 

Distinguished  in  Waldo  v.  American,  etc.,  Co.,  92  Fed.  628,  hold- 
ing license  to  use  apparatus  assignable. 

Parol  testixnoxLy. —  A  ^^ritten  agreement  cannot  be  controlled  by 
parol  testimony  of  declarations  or  conversations  at  the  time  or  be* 
fore  it  was  completed.  But  the  circumstances  in  which  the  parties 
were  placed  at  the  time  the  agreement  was  made  may  be  given 
In  evidence,  p.  217. 

Miscellaneous.— Miscited  In  Blair  v.  West,  etc.,  Co.,  7  Neb.  153» 
to  point  that  pleadings  failed  to  show  cause  removable. 

14  How.  218-227,  14  L.  894,  SILSBY  T.  FOOTB. 

Federal  Oircult  Courts  sitting  In  New  York  may,  in  their  discre* 
tion,  properly  follow  State  court  practice  of  allowing  an  additional 
juror  to  be  drawn  and  sworn  where  one  of  original  twelve  becomes 
lncai>acitated  after  Impanellment,  and  before  any  evidence  is  pro- 
duced; and  when  the  exercise  of  such  discretion  Is  not  prejudicial 
to  the  party  objecting,  no  writ  of  error  will  lie,  pp.  219,  220. 

Cited  and  approved  in  Cook  v.  Burnley,  11  Wall.  676,  20  L.  86, 
holding  writ  of  error  will  not  He  from  decision  of  inferior  court 
granting  motion  to  supply  lost  writ;  Crumpton  v.  United  States, 
138  U.  S.  365,  34  L.  960,  11  S.  Ct  357,  refusing  to  review  decision  on 
application  for  process  for  witness  at  government  expense;  Brewer 
T.  Jacobs,  22  Fed.  234,  holding  objection  to  qualification  of  juror 
too  late  after  yerdict;  United  States  v.  Richardson,  28  Fed.  69, 
holding  national  courts  may  avail  themselves  of  State  officers  in 
calling  Jury. 

Patent  —  Disclaimer.— Under  seventh  section  of  act  of  1837,  not 
only  the  patentee  but  also  his  assigns,  executors  or  administrators 
may  make  disclaimer  of  either  the  whole  or  a  sectional  part  of  his 
interest  in  such  patent,  p.  221. 

Cited  and  approved  in  Smith  v.  Nichols,  21  Wall.  117,  22  L.  567, 
collecting  cases  and  holding  disclaimer  can  be  filed  either  befove  or 
after  suit  is  commenced;  Tuck  v.  Bramhill,  6  Blatchf.  101,  F.  C. 
14,218,  holding  disclaimer  of  **  roll  without  the  core  "  valid. 

Patent  —  Disclaimer.— Where  disclaimer  offered  id  evidence  by 
plaintiff,  stated  plaintiff  himself  was  patentee,  it  Is  error  to  refuse 
to  allow  such  evidence  on  the  ground  that  the  instrument  failed  to 
state  extent  of  plaintiiTs  interest  The  fair  implfcation  is,  that 
where  the  instrument  is  silent  respecting  transfer  of  any  part  of 
it,  plaintiff  still  owns  the  whole.  Such  implication  is  sufficient 
without  express  declaration,  p.  222. 
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Appeal  and  error.— A  Judgment  will  not  be  reversed  where  evl 
dence  Is  properly  rejected,  though  an  erroneous  reason  was  given 
therefor,  pp.  221,  222. 

Cited,  Jennison  t.  Halre,  29  Micb.  222,  upholding  judgment  where 
incompetent  evidence  was  rejected  as  Immaterial  and  irrelevant 

Nonsuit.— Federal  courts  have  no  power  to  order  a  peremptory 
nonsuit  against  the  will  of  the  plaintiff,  p.  222. 

Cited  and  followed  in  Castle  v.  Bullard,  23  How.  183,  16  L.  427, 
holding  Circuit  Court  without  power  to  grant  peremptory  nonsuit 
against  wish  of  plaintiff;  Union  Ins.  Co.  v.  Smith,  124  U.  8.  424,  31 
L.  606,  8  S.  Ct  544,  upholding  refusal  of  defendant's  motion  to  take 
,  case  from  jury  on  plaintiff's  testimony;  Miller  v.  Baltimore,  etc, 
R.  R.,  17  Fed.  Cas.  305,  overruling  motion  of  defendant  for  nonsuit 
on  ground  of  insufficient  evidence;  Northern,  etc.,  B.  R.  y.  Charless, 
61  Fed.  572,  7  U.  S.  App.  359,  holding  motion  by  defendant  for  order 
dismissing  case  properly  denied;  Kettlewell  v.  Peters,  23  Md.  317, 
holding  n3v3tion  for  nonsuit  on  ground  of  improper  parties,  properly 
denied.  See  valuable  note  discussing  this  subject  in  24  Am.  Dec. 
620.  Approved  in  Atchison  etc.,  R.  R.  v.  Myers,  63  Fed.  796,  24 
U.  8.  App.  295,  collecting  cases  and  holding  defendant  waived  right 
by  introducing  evidence  after  motion  to  dismiss  was  denied;  Patting 
V.  Spring,  etc.,  Co.,  93  Fed.  99,  holding  proper  Federal  procedure  is 
to  impanel  jury  and  direct  verdict  on  plaintiff*s  non-appearance. 

Distinguished  in  Central,  etc.,  Co.  v.  Pullman's  Car  Oc  189  U.  8. 
89,  85  L.  61,  11  S.  Ct  481,  holding  United  States  Circuit  Courts  may 
grant  non-suit,  where  State  statute  authorizes  it 

Patent  notioa.— Under  fifteenth  section  of  act  of  1836,  relating 
to  actions  founded  upon  letters-patent,  notice  by  defendant  that 
patent  had  been  described  in  Ure's  Dictionary  of  Arts  prior  to  the 
time  of  issue  of  patent  to  plaintiff,  and  that  it  had  been  used  prior 
to  that  time,  is  not  a  sufficient  notice  under  the  act,  when  such 
notice  does  not  state  particular  place  in  the  book  where  such 
description  is  to  be  found,  nor  the  place  where  such  invention  was 
used,  pp.  222,  223. 

Cited  and  followed  in  Blanchard  v.  Putnam,  8  WalL  428.  19  L. 
486,  reversing  judgment  where  notice  did  not  specify  person  and 
place. 

A  patent  being  for  a  combination  of  certain  parts  of  machinery 
Is  not  infringed  unless  all  the  parts  embraced  In  such  combination 
are  used,  p.  226. 

Cited  and  relied  upon  in  Blectric  Signal  Co.  v.  Hall  Signal  Co., 
114  U.  8.  98,  29  L.  99^  5  a  Ct  1076,  holding  use  of  insulated  track 
different  from  use  of  ground  return  circuit;  Crompton  v.  Belknap 
Mills  Co..  80  Fed.  Cas.  1067,  holding  patent  for  combination  of  three 
things  not  infringed  by  combining  two  of  them  with  another;  Hoe 


245  Notes  on  U.  8.  Reports.  14  How.  227-2&8 

T.  Knap,  27  Fed.  206,  holding  patent  not  Infringed  where  a  different 
element  substituted  for  one  in  patent  Approved  in  dissenting 
opinion  In  SUsby  v.  Foote,  20  How.  891,  15  L.  857,  majority  holding 
combination  of  machinery  for  regulation  of  air  to  furnace  valid. 

Patents.— Where  a  claim  does  not  point  out  and  designate  the 
particular  elements  which  compose  the  combination,  but  only  de» 
Clares,  as  It  properly  may,  that  the  combination  Is  made  up  of  such 
described  machinery  as  effects  a  particular  result,  It  is  a  question 
of  fact  for  the  jury  to  determine  which  of  the  described  parts  are 
essential  to  produce  that  result,  p.  226. 

Approved  in  Whipple  v.  Middlesex  Co.,  29  Fed.  Oas.  943^  constru- 
ing claim  to  be  co-extenslve  with  patent 

14  How.  227-240,  14  L.  898,  CALKIN  &  CO.  v.  OOCKB. 

Texas  —  Duties.— The  State  of  Texas  was  admitted  Into  the 
Union  December  29,  1845.  From  that  day  the  laws  of  the  United 
States  extended  over  It  Hence  a  seizure  of  goods,  January  30, 
1846»  Imported  from  another  State,  under  the  revenue  laws  of  Texas 
was  Illegal,  p.  289. 

Cited  and  approved  In  Ames  v.  Railroad  Co.,  4  Dill.  257,  F.  C. 
824,  holding  admission  of  Colorado  as  State  extinguished  Territorial 
government;  Lee  t.  King,  21  Tex.  582,  holding  citizen  of  Louisiana 
entitled  to  Interstate  privileges  from  admission  of  Texas;  State  v. 
Sals,  47  Tex.  810,  maintaining  suit  brought  by  heirs  of  original 
grantee  of  Mexican  government 

Miscellaneous.—  Cited  In  note  to  56  Am.  Bep.  664,  to  point  that 
courts  of  one  State  have  authority  to  enjoin  persons  resident  wlthia 
their  jurisdiction  from  proceeding  further  In  foreign  suit 

14  How.  240-253,  14  L.  404,  DOWNBY  T.  HICKS. 

Judgment  cannot  be  rendered  upon  a  verdict  If  It  varies  from 
the  Issue  In  a  substantial  matter,  or  If  it  finds  only  a  part  of  that 
in  Issue,  p.  246. 

Cited  and  followed  in  Holt  v.  Van  Eps,  1  Dak.  Ter.  212,  46  N.  W. 
691,  reviewing  cases  and  holding  where  Jury  failed  to  pass  on  issue 
of  ownership  no  valid  Judgment  could  be  entered. 

Findings.— Where  verdict  is  merely  Informal,  the  Jury  having 
found  in  general  as  to  the  issues,  the  court  Is  authorized  to  enter 
the  verdict  as  of  form,  p.  246. 

Appeal  and  error.—  An  objection  cannot  be  made  In  the  appellate 
court  to  a  release  under  which  a  witness  Is  sworn  unless  objection 
be  made  below  and  exception  taken,  p.  247. 

Payment— A  certlflcate  of  deposit  or  promissory  note,  payable 
at  a  future  day.  Is  not  a  payment  of  a  debt  unless  the  creditor  by 
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express  agreement  accept  It  as  such.    The  question  whether  there 
was  such  an  agreement  Is  one  of  fact  for  the  jury,  pp.  249,  250. 

Oited  approvingly  and  relied  upon  in  In  re  Morrill,  8  Bk.  Beg.  110, 
2  Sawy.  868,  F.  O.  8,821,  holding  note  given  by  surety  operated  as 
payment  of  debt  for  which  he  was  contingently  liable;  Baker  y. 
Draper,  1  Oliff.  421,  F.  C.  766,  holding  promissory  note  given  in 
payment  of  supplies  did  not  operate  as  payment;  Kimball  ▼.  The 
Ship  Anna  KimbaU,  2  Cliff.  16,  F.  C.  7,772,  holding  notes  given  for 
the  accommodation  of  libellant  and  not  for  payment;  Lansing  v. 
Wood,  67  Mich.  210,  23  N.  W.  778,  holding  balances  represented  by 
unpaid  certificates  were  properly  treated  as  not  discharged;  Knox 
V.  Gerhauser,  8  Mont  276,  holding  acceptance  of  order  on  third 
person  by  holder  of  note  did  not  extinguish  it;  Hadden  v.  Dooley, 
02  Fed.  281,  holding  giving  of  renewal  note  to  bank  did  not  dis- 
charge precedent  debt  Approved  in  In  re  Ouimette,  8  Bk.  Reg. 
(141),  672,  1  Sawy.  68,  F.  O.  10,622,  holding  indebtedness  reduced 
by  receipt  of  notes,  providing  they  were  collectible;  In  re  Hurst  18 
Bk.  Reg.  468,  1  Flipp.  470,  F.  O.  6,926,  holding  deed  of  composition 
providing  for  payment  in  promissory  notes,  payment  of  money 
under  statute. 

Bills  and  notes.—  A  holder  of  a  note  is  not  to  be  imputed  with 
negligence  In  the  collection  of  a  note  payable  at  a  bank,  where 
the  bank  is  insolvent  and  the  maker  of  the  note  is  not  prejudiced, 
^  260. 

J^yxnent.— Where  the  evidence  showed  that  after  the  maturity 
of  certificate  of  deposit  the  debtor  admitted  his  liability  to  make  it 
food,  the  Jury  should  have  been  instructed  that  said  evidence  tended 
to  prove  that  the  certificate  was  not  taken  as  payment  P-  260. 

14  How.  268-268,  14  L.  409,  DB  LANS  v.  MOORB. 

Secondary  evidence. —  Where  an  antenuptiai  contract  was  al- 
leged to  have  been  made,  secondary  evidence  of  its  contents  should 
have  been  admitted  upon  affidavits  of  the  parties  that  they  had 
made  diligent  search  for  the  same,  but  were  unable  to  find  it  and 
beUeved  it  lost  p.  268. 

Beoording  laws.— Failure  to  record  a  deed  within  statutory 
period  does  not  make  it  absolutely  void.  It  is  binding  between  the 
parties;  and  if,  after  statutory  period.  It  is  reacknowledged  and 
then  recorded  it  is  notice  from  such  time  with  same  effect  as  if 
recorded  within  statutory  period,  pp.  266,  266. 

A  deed  regularly  recorded  in  one  State  will  hare  the  same  effect 
In  another  State  to  which  the  property  is  removed,  as  it  had  In  the 
State  where  it  was  recorded,  p.  267. 

Oited  and  followed  in  Hicks  v  Skinner,  71  N.  O.  648,  17  Am.  Rep. 
24,   holding  antenuptial  contract  registered  !n  New  York  good. 
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thoQgh  property  removed  to  North  Carolina.  Approved  In  concnr- 
rlng  opinion  in  Orowell  t.  Skipper,  6  Fla.  588,  refusing  to  determine 
whether  recording  statute  applied  to  contracts  made  out  of  State. 

Distinguished  in  dissenting  opinion.  Hicks  t.  Skinner,  71  N.  O. 
556,  majority  holding  antenuptial  contract  registered  in  New  York 
good  against  creditors  of  husband  elsewhere. 

I«aches. —  Delay  by  complainants  for  unreasonable  time  to  en- 
force whatever  rights  they  had  under  an  antenuptial  contract 
against  an  executor  who  divided  the  property  under  authority  of 
court,  will  bar  them  from  obtaining  relief  in  court  of  Justice,  pp. 
267,  26a 

Distinguished  in  Greene  ▼•  Bishop^  1  Cliff.  206,  F.  C.  5,768,  hold- 
ing omission  to  prosecute  for  limited  time  not  a  bar  to  relief. 

14  How.  26&-282,  14  L.  416,  TBUSTBB8  FOR  YINCBNNBS  UNI« 
VBRSITT  V.  INDIANA. 

Territories.— The  ordinance  of  1787  vested  the  legislature  of 
Indiana  territory  with  general  legislative  powers;  it  could  grant 
corporate  powers  and  such  powers  were  not  affected  by  its  admis- 
sion as  a  State,  p.  278. 

Cited  and  relied  upon  in  Whitmore  v.  Hardin,  8  Utah,  130,  1  Pac. 
467,  upholding  a  territorial  act  granting  Probate  Courts  Jurisdiction 
in  cases  of  divorce;  Wagner  v.  Harris,  1  Wyo.  200,  holding  territorial 
legislatures  have  authority  to  create  municipal  corporations.  Ap- 
proved  in  Rogers  v.  Burlington,  3  Wall.  662,  18  L.  82,  assuming 
authority  In  municipal  charter  to  borrow  money,  conferred  by  terri- 
torial legislature;  Territory  v.  Scott,  8  Dak.  Ter.  400,  20  N.  W.  407, 
holding  valid  provision  in  organic  act  prescribing  for  change  of 
seat  of  government;  People  v.  Butte,  4  Mont  207,  47  Am.  Rep.  348, 
collecting  cases  and  holding  territorial  legislature  may  prescribe 
qualifications  of  voters  for  municipal  charter.  Approved  in  dissent- 
ing opinion.  Potter  v.  Rio  Arriba,  etc..  Co.,  4  N.  Mex.  (331)  671,  17 
Pac.  618,  majority  holding  territorial  act  prohibiting  aliens  from  ac- 
quiring property  not  applicable  to  executory  contracts;  Guild  t. 
First  Nat  Bank,  4  S.  Dak.  582,  57  N.  W.  504,  holding  territorial  legis- 
lature might  provide  for  different  rate  of  Interest  in  different 
counties. 

A  corporation  Is  not  dissolved  by  reduction  of  its  trustees  to  a 
less  number  than  authorized  to  act  by  its  charter.  Its  functions 
are  merely  suspended  awaiting  legislative  action,  p.  273. 

School  lands.— Where  lands  are  reserved  for  school  purposes  by 
the  general  government  for  the  use  of  certain  townships,  the  title 
to  such  lands  does  not  vest  in  the  State  but  remains  in  the  Federal 
government,  vesting  in  the  corporation  named  as  soon  as  It  has 
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the  capacity  to  taka    The  title  to  such  lands  partalras  of  nature  of 
executory  devise  or  of  a  dedication  of  property  to  public  use,  p.  274. 

Cited  and  approved  in  Miller  y.  8tate»  88  Ala.  d03»  holding  statute 
of  limitations  i^plicable  to  action  by  State  on  behalf  of  township; 
Mlntner  v.  Shirley,  46  Bliss.  885,  holding  land  dedicated  for  school 
purposes  subject  to  location  by  an  Indian  reservation. 

School  lands.—  Where  lands  are  reserved  for  school  purposes  by 
ttie  general  government,  the  legislatures  of  the  respective  States 
have  no  power  to  enact  laws  to  effectuate  the  purposes  for  which 
the  lands  are  reserved,  but  have  no  power  of  control  over  them  for 
any  other  purpose.  For  effectuating  such  purposes  the  title  is  in 
the  beneficiaries,  p.  274. 

Cited  and  approved  hi  Biiller  v.  State,  88  Ala.  008,  holding  statute 
of  limitations  applicable  to  action  by  State  for  township;  Trustees 
of  University  v.  Moody,  02  Ala.  398,  holding  corporative  rights 
remained  unchanged  after  legislative  change  in  organisation  of 
corporation;  State  v.  Springfield  Township^  6  Ind.  05,  granting  per- 
petual injunction  restraining  State  commissioners  from  distributing 
income  of  school  fund;  DstIs  v.  State,  44  Ind.  47,  holding  legis- 
lature might  direct  rents  of  school  lands  paid  into  county  treasury; 
in  argument  of  counsel  in  Simmons  v.  Holmes,  40  Miss.  140,  up- 
holding right  of  State  to  manage  school  funds;  State  v.  Trustees  of 
Vincennes  University,  5  Ind.  70,  holding  decision  of  Supreme  Court 
binding  as  to  the  ownership  of  township  lands. 

School  lands.— In  order  to  reserve  lands  for  school  purposes  It 
is  not  necessary  to  issue  a  patent,  p.  274. 

Cited  in  Baker  v.  Newland,  25  Kan.  80,  and  State  v.  Stringfellow, 
2  Kan.  320,  holding  reservation  of  school  lands  a  grant  of  them  to 
State;  United  States  v.  Elliot,  7  Utah,  892,  26  Pac.  1118,  holding 
reservation  becomes  absolute  when  lands  are  surveyed. 

Charitable  uses.—  Land  at  common  law  may  be  granted  to  pious 
uses  before  there  is  a  grantee  in  existence  competent  to  take;  the  fee 
to  such  lands  will  in  the  meantime  be  in  abeyance,  p.  274. 

Cited  and  approved  In  Ould  v.  Washington  Hospital,  05  U.  S.  818, 
24  L.  452i  holding  valid  devise  to  trustees  to  hold  until  creation  of 
corporation. 

Corporations.— A  board  of  trustees  incorporated  by  a  territorial 
legislature  to  carry  out  the  purposes  of  Congress  in  making  town- 
ship reservations  Is  a  private  corporation  possessing  rights  that  can- 
not be  taken  away  by  the  legislature,  p.  277. 

Cited  and  followed  in  Kellum  v.  State,  66  Ind.  507,  holding  lottery 
privilege  to  corporation  a  vested  right  unaffected  by  governmental 
action;  Downing  v.  Board  of  Agriculture,  120  Ind.  440,  28  N.  B. 
125, 12  L.  R.  A.  666,  holding  act  abolishing  State  board  of  agriculture 
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tmconstltatlonal;  Graded  School  Dist  y.  TriiBtee8»  95  Ky.  443,  26  S. 
W.  10,  holding  grant  to  trustees  for  educational  purposes  Irrerocable; 
Ohio  V.  Neff,  52  Ohio  St  404,  40  N.  B.  724,  28  L.  R.  A.  418,  holding 
prirate  eleemosynary  corporation  within  constitutional  protection  of 
private  property.  Approved  In  State  v.  Stormont,  24  Kan.  094,  hold- 
ing admission  of  Kansas  did  not  repeal  charter  granted  by  territorial 
legislature;  Judah  v.  Trustees  of  Ylncennes,  16  Ind.  58,  reciting  acts 
of  leading  case;  dissenting  opinion,  Scobey  v.  Gibson,  17  Ind.  677, 
collecting  cases,  majority  holding  redemption  law  unconstitutional 
MM  to  sales  upon  existing  contracts.  See  note  discussing  this  sub- 
ject, 5  Am.  St  Rep.  806. 

Distinguished  In  Pennsylvania  OoUege  Oases,  18  Wall.  214,  20  L. 
668,  holding  act  of  the  legislature  changing  location  of  Incorporated 
college  valid. 

14  How.  282-296,  14  L.  422,  CHRISTY  ▼.  SCOTT. 

^aotmeoat— Where  plaintiff  alleges  he  was  seized  In  fee,  an 
answer,  without  denying  such  allegation,  that  If  plaintifT  had  paper 
title.  It  was  invalid,  constitutes  no' defense,  p.  292. 

Cited  and  followed  hi  Bayerque  v.  Cohen,  1  McAlL  118,  F.  C.  1,134, 
holding  allegation  of  seisin  and  possession  sufficient  to  maintain 
action  to  remove  cloud. 

In  ejeotment  plaintiir  must  depend  upon  the  strength  of  his  own 
title.  Against  trespasser  act^ial  prior  possession  is  sufficient  to 
enable  plaintUf  to  recover.  Defendant  cannot  question  plaintiff's 
title  or  set  up  one  outstanding  in  another,  p.  292. 

A  number  of  cases  have  affirmed  and  relied  upon  this  holding: 
Haws  V.  Victoria,  etc.,  Co.,  160  U.  S.  817,  40  U  441,  16  S.  Ct  288, 
holding  trespasser  could  not  allege  invalidity  of  plaintifTs  claims; 
Mickey  v.  Stratton,  6  Sawy.  479,  F.  C.  9,530,  collecting  cases  and 
holding  plaintiff  in  quiet  possession  entitled  to  recover  from  one 
entering  under  invalid  deed;  Wilson  v.  Fine,  14  Sbwy.  35,  38,  38  Fed. 
790,  793,  allowing  action  to  be  maintained  by  assignee  of  recog- 
nized settler  against  trespasser;  Turner  v.  Aldridge,  1  McAll.  232, 
F.  C.  14,249,  verdict  for  plaintiff  in  action  of  ejectment  against 
defendant  a  trespasser;  Aurora  Hill,  etc.,  Co.  v.  '86  Mining  Co.,  34 
Fed.  620;  holding  possessory  title  sufficient  to  support  action  against 
trespassers;  Meydenbauer  v.  Stevens,  78  Fed.  794,  Jury  finding  for 
plaintiff  though  location  defective;  Van  Auken  v.  Monroe,  88  Mich. 
780,  collecting  cases  and  refusing  to  allow  defendants  to  challenge 
sufficiency  of  plaintirs  title;  Shaw  v.  Hill,  79  Mich.  91,  44  N.  W. 
424,  holding  ejectment  can  be  maintained  by  one  in  possessioc 
under  worthless  title;  Davis  v.  Thompson,  66  Mo.  41,  holding  pos- 
session for  thirty  years  sufficient  without  showing  title  from  United 
States;  Hall  v.  Gallemore,  138  Mo.  644,  40  S.  W.  893,  holding  claim 
under  color  of  title  will  prevail  in  ejectment  against  naked  trespasser; 
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Probst  T.  Trustees,  8  N.  Hex.  (240),  881,  5  Pac  705,  holding  it  nn- 
necessary  to  prove  deed  properly  registered  to  recover  possession  of 
land;  New  Mexico,  etc.,  R.  R.  v.  Grouch,  4  N.  Mez.  (148)  299,  18  Pac. 
203,  holding  one  in  actual  possession  of  government  land  can  recover 
from  intruder;  Oregon,  etc.,  Co.  v.  Hertzberg,  26  Or.  222, 87  Pac.  1021, 
holding  action  of  ejectment  wiU  lie  against  trespasser  by  one  having 
prior  possession;  Alexander  v.  Gilliam,  89  Tex.  285,  holding  tenant 
in  common  in  possession  can  maintain  action  against  trespasser. 
Approved  in  Hamilton  v.  Brown,  161  U.  S.  274,  40  L.  699,  16  8.  Ct 
592,  holding  judgment  declaring  escheat  a  complete  defense  to 
action  by  heirs  of  prior  owner;  Teese  v.  Phelps,  1  McAIL  19  F.  C. 
18,818,  holding  Circuit  Court  will  follow  modes  of  procedure  In 
State  courts  modified  by  own  rules;  Rush  v.  French,  1  Ariz.  Ter. 
158,  holding  defendant's  earlier  location  stronger  than  plaintifTs 
possession;  McBwen  v.  Portland,  1  Or.  802,  holding  plaintiff  must 
show  better  title  than  possessory  one  of  defendants;  House  v. 
Reavis,  89  Tex.  681,  85  S.  W.  1064,  holding  outstanding  title  not  suffi- 
cient to  defeat  rights  on  prior  possession. 

Distinguished  in  Sabarlego  v.  Maverick,  124  U.  8.  296,  81  L.  444, 
8  8.  Ct  480,  refusing  to  allow  recovery  by  virtue  of  prior  possession 
unless  continuous;  Tobln  v.  Walklnshaw,  1  McAll.  165,  F.  C.  14,069, 
holding  title  under  inchoate  Mexican  grant  not  suficlent  to  maintain 
one  not  a  trespasser;  White  v.  Keller,  114  Mo.  488,  21  8.  W.  861, 
holding  prior  possession  without  other  claim  of  right  not  supporting 
ejectment  against  intruder. 

Sjeotmsnt.— Although  technical  common-law  pleading  ts  dis- 
pensed with  in  Texas,  the  principles  which  regulate  the  merits  oi 
trial  by  ejectment  and  the  substance  of  a  plea  of  title  are  preserved, 
pp.  292,  298. 

The  office  of  a  plea  is  to  state  on  record  the  answer  of  defendant 
to  the  allegations  of  plaintiff.  Hence  a  plea  by  defendant  setting 
up  evidence  upon  which  plaintiff  is  supposed  to  rely  is  bad,  p.  298. 

Grants.^  The  law  will  not  determine  as  to  the  validity  of  a  par- 
ticular grant,  unless  its  existence  be  first  admitted,  pp.  293,  294. 

Aliens.— A  citizen  of  the  United  States  holding  title  to  lands  in 
Texas  is  capable  of  maintaining  an  action  to  recover  the  same.  A 
plea  objecting  to  action  on  ground  of  alienage  of  plaintiffs  is  bad, 
p.  294. 

Ejectment  —  Flea.—  Under  statute  of  limitations,  a  plea  that  de- 
fendant claimed  certain  lands  by  metes  and  bounds  and  disclaimed 
all  not  included  within  such  metes  and  bounds  Is  bad,  there  being 
nothing  to  show  that  the  land  Included  was  part  of  land  dalmied  Vj 
plaintiff,  p.  294. 

Ejectment  —  Pleading  title.— Where  declaration  does  not  show 
upon  what  particular  title  the  plaintiff  relies,  it  !•  proper  and 
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BBTj  for  defendant  haying  a  good  defense  to  certain  title  to  plead 
specially  plaintlfTs  title  and  answer  to  It,  p.  293. 

liiscellaneous. —  The  cases  of  Ohristy  y.  Scott»  14  How.  298»  14 
L.  428»  Ohristy  t.  Yonng,  14  How.  296,  14  L.  428,  and  Ohristy  t. 
Henley,  14  How.  297, 14  L.  428,  decided  on  opinion  of  principal  case. 

Mlsdted  In  Perkins  t.  Rogers,  85  Ind.  158,  9  Am.  Bep.  664,  United 
States  y.  One  Hundred  and  Twenty-nine  Packages,  27  Fed.  Oas.  289, 
and  United  States  y.  Fifteen  Hundred  Bales  of  Ootton,  27  Fed.  Oas. 
828,  to  proposition  that  political  questions  are  for  determination  of 
the  political  department  of  goyemment. 

14  How.  296,  14  L.  428,  OHRISTY  ▼.  FINDLBY. 

Decided  on  authority  of  Christy  r.  Scott,  14  How.  282-896^  14  Lb 
422. 

No  citations. 

14  How.  296-297,  14  L.  428,  OHRISTY  ▼.  YOUNG. 

Decided  on  authority  of  Christy  y.  Scott,  14  How.  282-286^  14  L. 
422. 

No  dtatlona. 

14  How.  297,  14  L.  428.  OHRISTY  y.  HENLEY. 

Decided  on  authority  of  Christy  y;  Scott,  14  How.  28^296^  14  U 
422. 

No  citations. 

14  How.  297-^18,  14  L.  428,  DOSS  y.  TYAOK. 

Vacating  decree.— A  court  of  equity  has  full  power  to  amend, 
correct  or  yacate  a  decree  dismissing  suit  at  any  time  during  the 
term  In  which  It  was  rendered,  for  error  either  of  law  or  fact,  pp. 
812,813. 

Olted  and  followed  In  Goddard  y.  Ordway,  101  U.  S.  752,  25  L. 
1048,  setting  aside  order  confirming  decree  after  appeal  to  Supreme 
Court  had  been  allowed;  Henderson  y.  Oarbondale,  etc,  Co.,  140 
U.  8.  40,  86  L.  838, 11  S.  Ot  696,  holding  rehearing  properly  granted 
to  recelyer;  Union  Trust  Co.  y.  Rockford,  etc,  R.  R.,  6  Blss.  199,  F. 
0.  14,401,  holding  court  can  set  aside  dismissal  and  restiMre  case 
without  losing  jurisdiction;  Bumside  y.  Ennls,  48  Ind.  413,  holding 
court  may  set  aside  Judgment  and  order  oyerruling  motion  for  new 
trial:  Bishop  y.  Abom,  16  R.  L  569,  18  AtL  203,  altering  decree 
•0  that  complainants  shall  recoyer  but  half  the  costs;  Seaton  y. 
Brocrtdng;  1  Tez.  App.  Oly.  685,  holding  orders  under  control  of 
court  vntn  end  of  term.  Approyed  in  dissenting  opinion  Ex  parte 
Lange,  IS  WalL  192,  21  L.  884,  majority  distinguishing  and  holding 
conjunctiye  sentence  cannot  be  restricted  to  one  altematlye.    Siee 
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valuable  note  discnsslng  this  subject  In  54  Aul  St  Rep.  260»  00  Am. 
St  Rep.  63a 

Distinguished  In  Nevada  t.  District  Court  16  NeV.  872,  annulling 
order  setting  aside  judgment  on  ground  such  order  not  within 
statutory  provisions;  Manion  v.  Fahy,  11  W.  Va.  496,  holding  con- 
sent decree  cannot  be  set  aside  by  any  proceedings  in  the  case. 

A  Terdict,  upon  an  issue  of  fraud,  finding  sale  to  be  fraudulent 
will  not  be  set  aside  on  afildavit  of  some  of  the  jurors  as  to  what 
they  meant  p.  813. 

Equity  practice  -^  Vraudulent  sales.—  A.  verdict  ts  not  necessary 
to  Inform  conscience  of  chancellor  where  the  answer,  while  denying 
fraud  in  abstract  admits  all  the  facts  necessary  to  constitute  It  In 
the  concrete,  p.  818. 

14  How.  8ia-828»  14  L.  486,  PBRKIN8  T.  FOURNIQUBT. 

Aooonnting. —  It  Is  error  for  court  to  make  interlocntory  order 
for  accounting  where  the  matters  In  dispute  are  fully  covered  by 
releases,  p.  827. 

Olted  generally  in  Richmond  v.  Atwood,  52  Fed.  21,  5  U.  S.  App. 
151,  17  L.  R.  A.  618,  collecting  cases  and  holding  decree  awarding 
accounting  and  perpetual  injunction  an  Interlocutory  decree. 

Beleases  given  by  complainants  covering  all  matters  in  contro- 
versy are  a  conclusive  bar  to  an  action  brought  by  said  complainants 
upon  the  same  matters,  p.  827. 

Olted  and  followed  in  Olaflln  Go.  v.  Dacus,  59  Fed.  999,  holding 
release  executed  by  creditor  to  Insolvent  debtors  bars  action  cm 
original  debt;  Orumley  v.  Webb,  48  Mo.  571,  holding  receipt  in 
satisfaction  of  all  claims  and  demands  bars  action  on  prior  claims; 
Olarlc  V.  Olough,  65  N.  H.  79,  28  Atl.  528,  holding  releases  under 
seal  bar  right  to  redeem  and  accounting  of  rents  and  profits.  ' 

Miscellaneous. —  Misdted  in  following  to  principles  announced  in 
case  of  same  name  in  14  How.  828,  14  L.  441,  In  re  Santford,  etc, 
Co.,  160  U.  S.  255,  40  L.  416,  16  S.  G.  298,  Blssell,  etc..  Go.  v.  Qoshen, 
etc..  Go.,  72  Fed.  549,  48  U.  S.  App.  47,  People's  Banls  v.  .SStna  Ins. 
Go.,  76  Fed.  549,  and  Meacham  Arms  Go.  v.  Swarts,  2  Wash.  Ter. 
417,  7  Pac.  860,  all  to  questions  of  practice  on  conclusiveness  of 
Judgment  as  remanded. 

14  How.  82^-884,  14  L.  441,  PERKINS  v.  FOURNIQUBT. 

Appeal  and  error.—  A  mandate  leaves  nothing  to  the  discretion  o? 
judgment  of  lower  court  but  to  carry  decree  Into  execution.  If 
such  decree  has  been  misunderstood  or  misconstrued,  the  matter 
may  be  carried  'to  appellate  court  for  correction,  either  by  way  of 
appeal  or  upon  motion  have  mandamus  issue  to  compel  its  esecn- 
tlon.  D.  880. 


i\ 
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Cited  and  followed  In  re  Washington,  etc.,  R.  R.,  140  U.  S.  96,  85 
L.  841,  11  S.  Ot  074,  holding  lower  conrt  In  ezecntlng  mandate 
should  not  haye  allowed  Interest;  Gaines  y.  Rngg,  148  U.  8.  243,  87 
L.  437,  13  8.  Ot  617,  holding  on  mandamns  error  below  to  take 
testimony  concerning  title;  Bissell,  etc.,  Ck>.  y.  Goshen,  etc.,  Go.,  72 
Fed.  549,  48  U.  8.  App.  47,  holding  lower  conrt  without  power  to 
modify  decree  affirming  award  of  final  injunction. 

Distinguished  In  City  Bank,  etc.  y.  Hunter,  152  V.  8.  514,  515,  88 
L.  535»  536,  14  8.  Ot  675,  676,  holding  appeal  wUl  not  lie  from 
Judgment  executing  mandate  for  less  than  |5,000;  In  re  8anford, 
etc.,  Oo.,  160  U.  8.  256,  40  L.  416,  16  8.  Ot  298,  holding  not  incon- 
sistent with  mandate  to  allow  plaintifT  to  file  replication. 

AppeaL^  Where  matters  in  dispute  under  an  execution  are 
brought  before  the  court  on  motion,  the  proceedings  are  necessarily 
summary;  but  the  decision  of  the  court  being  final  will  lie  to  the 
Supreme  Court  p.  880. 

Cited  and  followed  in  Milwaukee,  etc.,  R.  R.  y.  8outter,  2  Wall 
4d3,  17  L.  861,  holding  order  ascertaining  amount  of  interest  in  exe- 
cuting mandate  of  court  appealable,  final  decree.  Approyed  in 
Bofflnger  y.  Tuyes,  120  U.  8.  204,  80  L.  651,  7  8.  Ct  538,  holding 
Judgment  of  court  quashing  a  particular  writ  of  execution  not  final 
decree. 

At  common  law  a  Judgment  does  not  carry  Interest  p.  881. 

Cited  and  approyed  in  Washington,  etc.,  R.  R.  y.  Harmon,  147  U. 
8.  585,  589,  87  L.  290,  291,  18  8.  Ct  561,  563,  holding  in  District  of 
Columbia  Judgment  on  tort  does  not  bear  interest;  Baltimore,  etc.,  R. 
R.  y.  8ewellt  87  Md.  455,  holding  Interest  accrues  from  Judgment 
rendered  and  not  yerdlct,  under  Maryland  statute. 

Judgments  in  Federal  courts.—  Act  of  1842,  proyiding  that  Judg- 
ments of  District  and  Circuit  Court  shall  bear  Interest  as  Judgments 
of  State  courts  does  not  apply  to  equity  cases  nor  to  Judgments  of 
Supreme  Court;  but  In  computing  the  rate  of,  and  the  time  from 
which  affirmed  Judgments  on  appeal  shall  bear  Interest  the  Supreme 
Court  adopts  rules  of  its  own,  pp.  331,  332. 

Cited  and  followed  in  The  Blenheim,  18  Fed.  48»  allowing  Interest 
on  full  amount  of  decree  below;  People's  Bank  y.  iBtna  Ins.  Co.,  76 
Fed.  549,  holding  interest  cannot  be  collected  on  a  Judgment  of 
the  Federal  court  for  costs.  Approyed  in  Hagerman  y.  Moran,  75 
Fed.  99,  44  U.  8.  App.  636,  holding  Federal  court  may  allow  Interest 
though  Neyada  courts  do  not 

Distinguished  in  West  Wisconsin  R.  R.  y.  Foley,  94  U.  &  102,  24 
L.  71,  holding  under  existing  rules  damages  In  addition  to  Interest 
will  be  allowed  for  delay  appeals. 

Judgments. — ^The  awarding  of  damages  and  interest  by  Supreme 
Court  upon  the  affirmance  of  Judgment  of  lower  court  Is  wholly  a 
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matter  of  dlscretloii  rested  In  court  by  act  of  1789.  Without  the 
exercise  of  such  discretion  Judgments  do  not  bear  interest,  pp.  831- 
833. 

Cited  and  approyed  in  Metcalf  r.  Watertown,  68  Fed.  863,  84  U.  8. 
App.  107,  holding  plaintiff  entitled  to  interest  from  date  when  find- 
ings were  made. 

14  How.  334-846,  14  L.  444,  HARRIS  r.  HARDEMAN. 

Where  a  Jndgment  taken  by  default  is  impugned,  every  proceed- 
ing leading  up  to  it  from  the  writ  and  indorsement  thereon  are  open 
Co  examination.  But  when  the  matter  is  contested,  only  those 
matters  are  open  to  examination  which  the  parties  have  elected  as 
the  grounds  upon  which  they  choose  to  place  the  controversy,  p.  838. 

Cited  and  followed  in  Washington,  etc.,  R.  R.  v.  Alexandria,  etc, 
R.  R.,  19  Qratt  610, 100  Am.  Dec.  723,  holding  examination  of  record 
shows  no  notice  was  given;  Penobscot  R.  R.  v.  Weeks,  52  Me.  460, 
non-suiting  plaintiff  in  action  upon  Judgment  where  record  showi 
Judgment  rendered  without  notice. 

Where  a  Jndgment  sought  to  be  enforced  against  one  over  whom 
the  court  rendering  the  Judgment  had  never  obtained  Jnrisdiction 
either  by  actual  or  constructive  service,  such  Judgment  is  absolutely 
void  and  open  to  every  impeachment,  p.  846. 

This  holding  has  been  widely  indorsed  and  followed:  Thompson 
V.  Whitman,  18  Wall.  466,  21  L.  900,  holding  one  not  precluded  by 
record  of  conviction  from  raising  question  where  seizure  was  made; 
Bay  V.  Norseworthy,  23  Wall.  136,  23  L.  118,  holding  purchaser 
under  assignee's  sale  did  not  take  free  from  mortgagee's  lien;  Pen- 
ooyer  v.  Neff,  95  U.  8.  732,  24  L.  572,  sale  void  under  personal 
Judgment  without  attaching  property  or  personally  serving  defend* 
ant;  Mexican,  etc.,  R.  R.  v.  Plnkney,  149  U.  S.  209,  37  L.  705.  18  8.  Ct 
865.  holding  general  Judgment  rendered  on  special  appearance  not 
binding  on  defendant;  Shuford  v.  Cain.  1  Abb.  (U.  S.)  809.  F.  C. 
12.823.  setting  aside  Judgment  after  expiration  of  term  for  which 
It  was  rendered;  Gray  v.  Larrimcnre,  2  Abb.  (U.  8.)  549,  F.  C.  5.721, 
holding  sale  of  property,  made  under  decree  of  court  where  service 
defective,  void;  In  re  Peabody,  16  Bk.  Reg.  243, 19  Fed.  Cas.  86,  hold- 
ing ex  parte  order  approving  schedule  of  property  not  binding  on 
creditors;  Mathewson  v.  Sprague,  1  Curt  461,  F.  C.  9.278.  holding 
probate  decree  void  as  to  one  not  served;  Preston  v.  Walsh,  10 
Fed.  825,  holding  Judgment  absolutely  void  for  want  of  legal  ser- 
vice on  defendant;  Martin  v.  Dollar,  82  Ala.  424,  holding  Judgment 
for  default  predicated  on  a  void  levy  absolutely  void;  Beach  v. 
Beach,  6  Dak.  Ter.  877,  48  N.  W.  702,  setting  aside  on  motion  decree 
of  divorce  where  proper  service  not  made;  Babbitt  v.  Doe.  4  Ind.  868, 
holding  sale  of  real  estate  void  where  heirs  not  notified:  Doe  v. 
Anderson,  5  Ind.  86,  holding  order  of  Probate  Court  directing  sale 
of  land  a  nullity;  Beard  v.  Beard,  21  Ind.  828,  reversing  Judgment 
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of  alimony  against  non-resident;  Taylor  v.  Elliott,  52  Ind.  593, 
reviewing  cases  and  setting  aside  Judgment  of  reversal  entered  after 
death  of  plaintiff;  Harshey  v.  Blackmarr,  20  Iowa,  173,  89  Am. 
Dec.  523,  collecting  cases  and  holding  void  decree  and  sale  made 
upon  unauthorized  appearance  hy  attorney;  Newcomb  v.  Dewey, 
27  Iowa,  390,  holdfng  junior  mortgagee's  equity  not  barred  by  fore- 
closure proceedings;  Clark  v.  Little,  41  Iowa,  501,  allowing  defend- 
ant In  action  upon  judgment  to  show  defective  service;  North  t. 
Moore,  8  Kan.  150,  holding  sale  of  land  under  judgment  passed  no 
title;  Penobscot  R.  R.  v.  Weeks,  52  Me.  460,  declaring  judgment 
void  where  record  shows  defective  service;  Clark  v.  Bryan,  16  Md. 
178,  refusing  recovery  on  attachment  bond  where  defendant  was 
never  summoned;  Salem  v.  Eastern  R.  R.,  98  Mass.  449,  96  Am. 
Dec.  660,  holding  findings  of  board  of  health  on  removal  of  nui- 
sance not  binding  upon  defendant;  Tarleton  v.  Cox,  45  Miss.  436, 
holding  judgment  revived  in  name  of  administrator  without  making 
him  party  void;  Brown  v.  Levee  Commissioners,  50  Miss.  483,  hold- 
ing decree  of  court  selling  and  transferring  property  coram  non 
judice;  Marx  ▼.  Fore,  51  Mo.  75,  11  Am.  Rep.  434,  setting  aside 
judgment  in  action  upon  It  on  ground  of  fraud;  Cloud  v.  Pierce  City, 
86  Mo.  367,  holding  judgment  against  municipal  corporation  void 
for  want  of  service;  Harvey  v.  Whltlatch,  2  Mont  59,  vacating  m 
judgment  where  appeal  perfected  without  knowledge  of  defendant; 
Hauswirth  v.  Sullivan,  6  Mont  209,  9  Pac.  802,  setting  aside  judg- 
ment founded  upon  service  made  on  Sunday;  Eaton  v.  Hasty,  6  Neb. 
427,  29  Am.  Rep.  368,  holding  It  error  to  reject  evidence  tending  to 
prove  want  of  jurisdiction;  Atkins  v.  Atkins,  9  Neb.  202,  2  N.  W. 
472,  vacating  decree  of  divorce;  Winship  v.  Conner,  42  N.  H.  346, 
dismissing  suit  where  the  defendant  presumed  dead;  Ferguson  v. 
Crawford,  70  N.  Y.  260,  26  Am.  Rep.  594,  collecting  cases  and  hold- 
ing defendant  not  precluded  by  recital  from  foreclosing  junior  mort- 
gagee; Pennywit  v.  Foote,  27  Ohio  St  618,  22  Am.  Rep.  351.  holding 
that  where  war  made  intercourse  Impossible  court  had  no  juris- 
diction to  render  judgment;  Laughlln  v.  Vogelsong,  5  Ohio  O. 
C.  412,  holding  finding  of  court  as  to  service  conclusive  on  collateral 
attack;  McCreery  v.  Davis,  44  S.  C.  211,  51  Am.  St  Rep.  805,  22  8. 
B.  184,  28  L.  R.  A.  661,  declaring  decree  of  divorce  on  publication 
In  Illinois  null  in  South  Carolina;  Barrett  v.  Oppenhelmer,  12  Heisk. 
303,  holding  upon  plea  of  nul  tiel  record,  lack  of  jurisdiction  may 
be  shown;  Washington,  etc.,  R.  R.  v.  Alexandria,  etc.,  R.  R.,  19 
Gratt.  610,  100  Am.  Dec.  723,  holding  appointment  of  trustee  by  court 
without  notice  to  president  or  director  void;  Baltimore,  etc.,  R.  B. 
V.  Pittsburgh,  etc.,  R.  R.,  17  W.  Va.  835,  holding  court  had  no 
jurisdiction  to  entertain  proceedings  to  condemn  land  without 
notifying  owners;  Fowler  v.  Lewis,  36  W.  Va.  126»  14  8.  B.  4S1, 
holding  judgment  for  money  against  non-resident  founded  on  pnb* 
licatlon  void. 
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Cited  and  approved  in  Hablch  t.  Folger,  20  WalL  7,  22  L.  806, 
holding  in  action  upon  judgment  against  trustees  immaterial 
whetlier  court  had  Jurisdiction  or  not;  International,  etc.,  Ck).  t. 
Dili,  10  Ben.  95,  F.  C.  7,058,  setting  aside  attachment  and  cancelling 
bond  where  marshal  made  false  return;  in  dissenting  opinion  Bx 
parte  Holman,  28  Iowa,  178,  majority  distinguishing  and  holding 
State  court  will  not  inquire  whether  detention  under  Federal  process 
is  illegal;  Foreman  v.  Garter,  9  Kan.  670,  affirming  Judgment  of 
foreclosure  where  one  voluntarily  took  residence  within  Confederate 
lines;  Johnson  v.  Bobertson,  81  Md.  490,  remanding  case  to  allow 
evidence  of  sufficient  service;  Bruce  v.  Oloutman,  45  N.  H.  88,  84 
Am.  Dec.  112,  holding  return  sufficient  to  give  court  Jurisdiction; 
In  re  College  Street,  11  B.  I.  475,  setting  aside  decree  affirming  void 
street  assessments;  House  v.  Colling,  42  Tex.  498,  holding  In  action 
upon  judgment  executrix  may  contest  testator's  liability;  Blain  v. 
Blain,  45  Yt.  544,  holding  adjudication  in  New  Hampshire  no  bar 
to  action  of  divorce  in  Vermont.  See  valuable  notes  discussing  this 
subject  in  48  Am.  Dec.  271,  75  Am.  Dec.  149,  99  Am.  Dec.  538,  11 
Am.  Bep.  489,  and  50  Am.  St  Bep.  787. 

Distinguished  in  Nations  v.  Johnson,  24  How.  205,  16  L.  632,  over- 
ruling plea  of  nul  tiel  record  where  defendant  regularly  notified  by 
publication;  Noble  v.  Union,  etc,  B.  B.,  147  U.  S.  173,  87  L.  126, 
18  8.  Ct  278,  collecting  cases  and  holding  final  decision  of  executive 
that  a  company  was  authorized  to  receive  grant;  Galpin  t.  Page,  1 
Sawy.  831,  F.  C.  5,205,  holding  judgment  unattackable  collaterally 
unless  record  affirmatively  shows  lack  of  Jurlsdictioh;  Holmes  v. 
Oregon,  etc.,  B.  B.,  7  Sawy.  401,  9  Fed.  245,  holding  adjudication  by 
court  of  fact  of  inhabitancy  not  open  to  collateral  attack;  Hunt 
T.  Ellison,  82  Ala.  208,  204,  205,  206,  holding  recital  in  record  that 
parties  came  sufficient  against  collateral  attack;  Bonsall  v.  Isett,  14 
Iowa,  818,  refusing  to  allow  sufficiency  of  service  to  be  attacked 
collaterally;  Dorsey  v.  Garey,  30  Md.  497,  holding  under  statutory 
provisions  court  may  order  sale  before  appearance  of  defendants; 
Judklnt  V.  Union,  etc.,  Co.,  87  N.  H.  477,  480,  holding  under  nil 
debet  on  Judgment  the  Jurisdictional  facts  may  be  examined;  Shen- 
andoah, etc.,  B.  B.  V.  Ashby,  86  Ya.  235,  19  Am.  St  Bep.  900,  9  S.  E.  ^ 
1004,  allowing  amendment  of  defective  return  thirteen  years  after 
judgment  by  default;  Ambler  v.  Leach,  15  W.  Va.  684,  holding  judg- 
ment founded  upon  defective  writ  not  open  to  collateral  attack. 

Oourts.—  Where  the  proceedings  are  In  fieri  and  still  before  the 
court,  it  la  competent  for  the  court  to  rectify  any  hrregularity  which 
has  occurred  in  the  progress  of  the  cause  by  motion  where  such 
irregularities  could  have  formerly  been  rectified  either  by  writ  of 
error  coram  nobis  or  by  audita  querela,  pp.  846,  846. 

Cited  and  followed  In  Shuford  v.  Cain,  1  Abb.  (U.  8.)  806^  F.  C. 
12,828,  holding  judgment  may  be  aet  aside  on  motion  where  parties 
citizens  of  same  State;  Albree  t.  Johnson,  1  Flipp.  844,  845,  F.  C. 
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t46»  setting  aside  Judgment  on  motion  taken  during  coTerture;  In- 
tematlonalt  etc,  Oo.  t.  Dill,  10  Ben.  98,  F.  O.  7,053,  setting  aside 
attachment  where  marshal  had  made  no  attempt  to  find  defendants; 
Taylor  y.  Blllott,  62  Ind.  593,  setting  aside  Judgment  of  reversal 
entered  after  death  of  plaintiff;  Penobscot  R.  R.  t.  Weeks,  52  Me. 
400,  non-snltlng  plaintiff  where  record  shows  Judgment  rendered 
without  notice.  Approved  In  dissenting  opinion,  Florida  v.  Georgia, 
17  How.  500,  15  L.  201,  majority  upholding  United  States  as  party 
to  suit  between  two  States.  See  note  discussing  this  subject  In  4 
McCrary,  465. 

Distinguished  In  Smith  v.  Ontario,  17  Blatchf.  242,  F.  0.  18,080, 
holding  court  without  power  to  grant  leave  to  reargue  motion  for 
new  trial;  The  Blmlra,  16  Fed.  188,  holding  denial  of  motion 
to  set  aside  execution  not  appealable  final  Judgment;  Stone  v. 
Peasley,  28  Vt  721,  holding  executed  decree  of  distribution  cannot 
be  altered  by  Probate  Court 

Service  of  process.^ Where  a  rule  of  the  Glrcult  Ck)urt  for  Mis- 
sissippi and  a  statute  of  Mississippi  prescribe  how  service  may  be 
made  In  Ueu  of  personal  service,  a  return  by  the  marshal  that  he 
served  the  defendant  **  by  leaving  a  true  copy  at  his  residence,"  not 
strictly  following  either  such  rule  or  statute,  will  not  give  court 
Jurisdiction,  p.  845. 

Cited  and  followed  In  Barle  v.  McVeigh,  91  U.  S.  510,  28  L.  401, 
holding  posting  of  summons  on  house  not  usual  dwelling-house  of 
defendant  Insufficient;  Blythe  v.  Hinckley,  84  Fed.  240,  holding  ser- 
vice of  subpoena  by  leaving  It  with  a  male  person  In  same  abode 
not  sufficient;  Clark  v.  Little,  41  Iowa,  501,  holding  service  defective, 
return  not  showing  it  was  left  at  usual  place  of  residence,  etc.; 
Brltt  V.  Hagerty,  11  Ohio  C.  C.  120,  enjoining  collection  of  taxes 
where  statutory  requirement  of  service  Is  not  strictly  pursued. 

Distinguished  In  Bruce  v.  Cloutman,  45  N.  H.  88,  84  Am.  Dec. 
112,  holding  officer's  return  that  "  he  left  at  his  dwelling-house,**  etc, 
sufficient 

14  How.  846-851,  14  L.  449,  HOYT  v.  HAMMEKIN. 

A  deposition  taken  of  one  of  the  parties  to  a  suit  without  leave 
of  court  Is  properly  rejected  when  offered  as  evidence,  pp.  849,  850. 

Evidence. — The  official  acts  of  a  United  States  commissioner  be- 
ing prima  facie  valid,  an  objection  to  a  deposition  being  offered  In 
evidence  on  ground  that  It  did  not  appear  that  the  commissioner  who 
took  the  deposition  was  sworn,  will  not  be  sustained,  p.  850. 

Infants. —  Under  laws  of  Louisiana  property  belonging  to  m  child 
cannot  be  conveyed  by  Its  parents  or  guardians  without  order  of 
Judge  granted  or  advice  of  family  meeting,  p.  860. 
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Infants. —  Neither  father  nor  guardian  can  dispose  of  property  of 
child  or  ward  without  sanction  of  judge  of  his  domicile.  The  only 
right  a  fkither  has  Is  to  take  the  usufruct,  p.  851. 

Infants. —  Where  property  Is  acquired  by  a  mother  In  the  name 
of  and  for  the  benefit  of  her  child  a  conveyance  of  such  property 
bj  the  father  not  In  accordance  with  the  laws  of  Louisiana  where 
the  conveyance  was  made  or  of  Texas  where  the  property  was 
situated.  Is  void,  p.  851. 

Not  cited. 

14  How.  851-^68,   14  L.  462,  OBNBRAL  MTTrUAL  IN8.  00.  T. 
8HBRW00D. 

Oontraets  of  insurance  will  be  construed  by  the  courts  with 
reference  to  the  construction  placed  upon  them  by  merchants  and 
underwriters  through  the  general  consent  of  the  mercantile  world, 
p.  802. 

Olted  and  approved  In  Moores  v.  Louisville  Underwriters,  14 
Fed.  282,  presuming  loss  of  raft  due  to  peril  insured  against  unless 
otherwise  shown. 

Maritime  Uens. —  Where  an  Insured  vessel,  through  negllgenoe, 
collides  with  and  damages  another,  the  owners  of  the  damaged 
vessel  have  by  operation  of  law  a  lien  upon  the  insured  vessel  for 
the  payment  of  the  damage,  p.  868. 

Cited  and  followed  in  The  John  G.  Stevens,  170  U.  8.  117,  42  L. 
971,  18  8.  Gt  546,  collecting  cases  and  holding  Uen  upon  tug  for 
negligence  preferred  to  lien  for  supplies  previously  furnished;  The 
Frank  G.  Fowler,  8  Fed.  885,  holding  failure  to  arrest  vessel  gave 
second  llenholder  a  prior  equity. 

Insurance. —  The  court  In  applying  the  maxim  causa  proxlma 
Don  remota  spectatur  to  Insurance  policies  will  inquire  no  further 
than  the  proximate  cause,  and  when  the  peril  insured  against  is  not 
such  cause,  there  Is  no  principle  of  Insurance  law  which  will  pre- 
vent the  court  from  going  behind  such  peril  and  ascertaining  the 
efficient  cause,  p.  364. 

Cited  and  followed  In  Insurance  Co.  v.  Transportation  Co.,  12 
Wall  199,  20  L.  879,  holding  underwriters  responsdble  for  loss  by 
sinking  vessel  set  afire  by  collision;  Northwest,  etc.,  Co.  v.  Boston, 
etc,  Co.,  41  Fed.  803,  804,  holding  storm,  not  stranding,  the  efficient 
cause  of  loss  by  scuttling;  Lynn,  etc.,  Co.  v.  Meriden  Ins.  Co^  158 
Mass.  576,  35  Am.  St  Rep.  548,  83  N.  B.  691,  692,  20  L.  R.  A.  304, 
holding  insurance  company  Uable  for  damages  caused  by  fire  mak- 
ing short  circuit;  Daniels  v.  Ballentlne,  28  Ohio  St  539|  18  Am.  Bep. 
268,  holding  tow-boat  company  not  responsible  for  loss  of  tow  by 
storm. 
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Insurance  —  Proximate  cause. —  Under  a  policy  Insuring  against 
perils  of  the  sea.  Including  barratry,  underwriters  are  not  relieved 
froin  responsibility  for  loss  proximately  caused  by  peril  of  sea, 
even  though  master  were  negligent,  p.  865. 

Olted  and  followed  In  Lawrence  t.  Mlntum,  17  How.  Ill,  15  L. 
63,  holding  underwriters  liable  for  loss  of  goods  caused  by  Jettison* 
lug  cargo;  The  Potomac,  105  U.  S.  636,  26  L.  1196,  holding  under- 
writers liable  for  whole  damage  from  collision  without  regard  to 
negligence;  Orient,  etc.,  Co.  t.  Adams,  123  U.  S.  73,  31  L.  66,  8  8. 
Ct.  71,  allowing  recovery  on  policy  where  stranding  was  caused  by 
negligence  of  master;  Northwest,  etc.,  Co.  t.  Boston,  etc.,  Co.,  41 
Fed.  797,  803,  804,  holding  storm  proximate  cause  though  vessel  was 
scuttled  to  save  her  from  loss;  Bammorr,  etc,  Co.  t.  Union  Ins.  Co., 
44  Fed.  376,  collecting  cases  and  holding  ordinary  negligence  of 
master  no  defense  on  policy  covering  perils  of  sea;  Pennsylyania 
R.  R.  T.  Manhelm,  56  Fed.  803,  holding  underwriters  liable  where 
yessel  grounded  and  was  pierced  by  unknown  log;  Louisville  Under- 
writers V.  Pence,  98  Ky.  101,  40  Am.  St  Rep.  179,  19  S.  W.  11,  hold- 
ing Insurers  liable  under  policy  coyering  unavoidable  dangers  where 
master  negligently  runs  aground;  Loalsyllle,  etc.,  Co.  y.  Monarch, 
99  Ky.  593,  86  8.  W.  566,  and  Hutchlns  y.  Ford,  82  Me.  871,  19 
AtL  834,  collecting  cases,  both  holding  negligence  of  officers  no 
defense  on  marine  policy  for  recovery  for  loss  of  cargo;  Crescent 
Ins.  Oa  ▼.  Packet  Co.,  69  Miss.  210,  80  Am.  8t  Rep.  538,  18  8o.  255, 
holding  insurers  liable  for  damage  done  to  cotton  by  sudden  careen- 
ing oi  steamer;  Gove  v.  Insurance  Co.,  48  N.  H.  48,  97  Am.  Dec  572, 
holding  insurance  company  liable  for  loss  of  balldlng  burned  by  one 
Insane.  Approved  In  The  Portsmouth,  9  WalL  684,  19  L.  755,  hold- 
big  underwriters  not  liable  where  cargo  Jettisoned  after  master  had 
negligently  run  agroimd;  Phoenix  Ins.  Co.  v.  Brie,  etc.,  Co.,  117 
U.  8.  328,  29  L.  879,  6  8.  Ct  755,  10  Blss.  84,  F.  C.  11.112,  holding 
Insurer's  right  against  carrier  limited  by  stipulation  giving  carrier 
benefit  of  Insurance;  Liverpool  8team  Co.  v.  Phoenix  Ins.  Co.,  129 
U.  8.  488,  82  L.  791,  9  8.  Ct  480,  holding  carrier  not  relieved  by 
negligence  of  officers  or  crew;  The  Barnstable,  84  Fed.  900,  holding 
owner  liable  for  damage  caused  by  negligence  of  charterer's  ser- 
vants; Lynn,  etc.,  Co.  v.  Meriden  Ins.  Co.,  158  Mass.  576,  35  Am.  8t 
Rep.  548,  83  N.  B.  691,  692,  20  L.  R.  A.  304,  holding  Insurers  liable 
for  damages  to  machinery  caused  by  fire  making  short  circuit  See 
note  discussing  this  subject,  In  41  Am.  Dec  282,  36  Am.  8t  Rep. 
852,  and  54  Am.  Dec.  788,  790. 

•|ff^i»fyt^  insurance. —  Under  a  policy,  insuring  against  perils  of 
the  sea,  including  barratry,  where  the  proximate  cause  of  the  loss 
to  not  the  peril  Insured  against  though  that  may  also  enter  into 
the  case,  but  the  negligence  of  the  master  or  crew  of  the  vessel,  the 
finderwrlters  are  not  liable,  p.  866w 
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Oited  And  followed  in  The  Portsmouth,  0  WalL  684»  19  L.  755. 
holding  nnderwrltera  not  liable,  cargo  being  Jettisoned  after  master 
had  negligently  run  aground;  Dole  v.  Insurance  Co.,  2  Oliff.  434, 
F.  O.  8,966,  holding  assured  could  not  recover  where  loss  was  due  to 
capture,^  not  to  fire;  The  HadJl,  16  Fed.  865,  holding  shipowners 
liable  for  damage  done  to  cargo  by  defective  water  tanks;  The 
Ontario,  87  Fed.  225,  holding  general  average  expenses  cannot  be 
recovered  where  vessel  negligently  run  ashore;  Dyer  v.  Plscataqua, 
etc,  Co.,  58  Me.  121,  holding  Insurers  not  liable  for  loss  resulting 
from  selling  cargo  to  repair  ship;  Matthews  v.  Howard  Ins.  Co.,  11 
N.  Y.  19,  22,  24,  holding  underwriters  not  liable  for  damage  to 
vessel  with  which  Insured  collided;  Street  v.  Augusta,  etc.,  Co., 
12  Rich.  Law,  22,  75  Am.  Dec.  719,  holding  underwriters  not  liable 
for  damages  paid  to  owners  of  another  vessel.  Approved  In  Law- 
rence  v.  Mlntum,  17  How.  Ill,  15  L.  63,  holding  loss  of  goods  by 
jettisoning  the  cargo  a  peril  of  the  sea;  The  Tltanla,  19  Fed.  104, 
holding  damages  caused  by  moving  of  spare  propeller  within  perils 
covered  by  bill  of  lading.  See  valuable  note,  discussing  this  sub- 
ject, in  86  Am.  St  Rep.  858,  855. 

Denied  in  Thwing  v.  Great,  etc.,  Ins.  Co.,  Ill  Mass.  109,  holding 
insurers  liable  under  marine  policy  for  damages  inflicted  upon  a 
vessel  by  the  vessel  insured;  Whorf  v.  Equitable,  etc,  Co.,  144  Mass. 
69,  holding  action  could  be  maintained  on  policy  for  amount  paid  to 
damaged  vesseL 

Marine  insuranoe. —  Under  a  policy  covering  perils  of  sea,  in- 
cluding barratry,  a  vessel  being  damaged  by  a  collision,  which  was 
the  cause  of  loss,  the  underwriters  are  liable  upon  a  showing  that 
the  loss  waa  due  to  such  cause;  but  where  owners  of  Insured  vessel 
claim  damages  paid  to  other  vessel  they  cannot  rest  upon  the 
occurrence  of  collision,  but  must  show  particular  cause  of  collision 
and  that  the  underwriters  are  responsible  for  such,  p.  866. 

Cited  and  approved  in  Ehnery  v.  Huntington,  109  Mass.  487,  12 
AnL  Rep.  781,  holding  damages  resulting  from  collision  not  volun- 
tarily Incurred  not  matters  of  general  averages. 

ICarlne  inaurance. —  Under  a  policy  insuring  against  perils  of 
the  sea,  including  barratry,  underwriters  are  not  liable  to  repay 
to  the  insured  damages  arising  out  of  collision  with  another  vessel 
caused  by  the  negligence  of  the  master  of  insured  vessel,  pp.  866, 
867. 

Cited  and  followed  in  Matthews  v.  Howard  Ins.  Co.,  11  N.  T. 
10,  22,  24,  and  Street  v.  Augusta,  etc,  Co.,  12  Rich.  Law.  22,  79  Am. 
Dec  719,  both  holding  underwriter  not  liable  to  insured  for  dam- 
ages  arising  out  of  collision. 

Denied  In  Thwing  v.  Great,  etc,  Ins.  Co.,  Ill  Mass.  109,  also 
Whorf  ▼.  Bqultable,  etc.,  Ins.  Co.,  144  Mass.  69,  holding  insurers 
liable  on  marine  policy  for  damages  Inflicted  upon  another  vessel 
by  vessel  insured. 
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BCiscellaneoiiB^ —  Landls  y.  Olds,  9  Minn.  96,  mlsdted  as  to  Joinder 
of  parties. 

14  How.  868-376»  14  L.  469,  PBALB  T.  PHIPP& 

Banks. —  By  statutes  of  BClsslsslppl  where  the  charter  of  a  bank 
Is  declared  forfeited  a  trustee  Is  appointed  to  take  possession  of  Its 
effects  and  commissioners  appointed  to  andlt  accoimts  against  It, 
pp.  873,  874. 

Cited  and  approved  In  Bank  of  Tennessee  t.  Horn,  17  How.  161, 

16  L.  72,  holding  State  laws  resting  property  of  Insolvent  In  ered- 
Itors  not  open  to  question. 

Ck>UTt8. —  A  recelTvr  appointed  by  State  court  cannot  be  sued  In 
Federal  court  Where  property  Is  In  the  possession  of  a  receiver, 
his  possession  Is  the  possession  of  the  court  appointing  hUn  and  to 
which  he  Is  answerable,  and  no  other  court  has  a  right  to  inter- 
fere with  the  possession  of  such  receiver  or  hinder  him  from  per^ 
fOTmlng  his  duties,  p.  874. 

A  large  number  of  dtlng  cases  have  Indorsed  and  followed  this 
holding,  making  various  applications  thereof:    Pulllam  v.  Osborne, 

17  How.  476,  16  L.  166,  holding  court  first  obtaining  possession  may 
sell  free  from  Hens  of  equal  grade;  Taylor  v.  Carry),  20  How.  596, 
16  L.  1082,  holding  marshal's  sale  of  vessel  inoperative  where 
vessel  In  custody  of  State  court;  Barton  v.  Barbour,  104  U.  S.  131, 
26  L.  676»  holding  court  without  Jurisdiction  of  suit  against  re- 
ceiver for  negligent  operation  of  road;  Heidritter  v.  Elizabeth,  etc., 
Co.,  112  U.  S.  804,  28  L.  738,  6  S.  Ct  189,  holding  sale  under  State 
process  Ineffective  against  claimant  under  United  States  marshal; 
GelUnger  t.  PhlUppl,  183  U.  S.  257,  33  L.  617,  10  S.  Ot  269,  ordering 
release  of  property  seized  by  marshal  upon  order  of  State  court; 
Porter  ▼.  Sabln,  149  U.  S.  479,  480,  37  L.  818,  13  S.  Ct  1010,  1011, 
refusing  to  aUow  stockholders  to  maintain  suit  against  officers  of  in- 
solvent corporation;  Byers  v.  McAuley,  149  U.  S.  616,  37  L.  871. 13  S. 
Ct  909,  holding  decree  looking  towards  administration  of  estate  pend- 
ing In  State  court  erroneous;  In  re  Clark,  4  Ben.  98,  3  Bank.  Beg.  (181) 
628,  F.  a  2,798,  refusing  to  order  marshal  to  take  property  from 
possession  of  receivers;  Fox  t.  Hempfleld  R.  R.,  2  Abb.  (XT.  S.)  155, 
F.  O.  6,011,  setting  aside  levy  made  while  property  was  In  custody 
of  State  court;  Haines  v.  Carpenter,  1  Woods,  269,  270,  F.  C.  6,905, 
refusing  to  appoint  receiver  where  property  Is  In  hands  of  ad- 
ministrator; In  re  Henry  Yogel,  28  Fed.  Cas.  1243,  and  under  same 
name  In  same  bankruptcy,  7  Blatchf.  20,  2  Bank.  Reg.  432,  F.  C. 
16,962,  ordering  creditor  to  return  property  taken  from  marshal  on 
State  process;  In  re  Boston,  etc.,  R.  R.,  9  Blatchf.  109,  F.  C.  1,677, 
ordering  proceedings  In  Connecticut  District  Court  stayed  during 
bankruptcy  proceedings  In  Massachusetts;  Wilkinson  v.  Culver,  23 
Blatchf.  417,  26  Fed.  640.  holding  receiver  of  State  court  cannot 
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maiutain  action  In  Federal  court;  In  re  Askew,  8  Bank.  Reg.  (142) 
579,  2  Fed.  Gas.  31,  holding  void  order  setting  aside  homestead  by 
State  court  after  bankruptcy  proceedings  begun;  Davis  v.  Ander- 
son, 6  Bank.  Reg.  160,  7  Fed.  Gas.  108,  holding  invalid  sale  upon 
execution  under  Judgment  entered  before  bankruptcy  proceedings; 
Blake  v.  Alabama,  etc.,  R.  R.,  6  Bank.  Reg.  838,  3  Fed.  Gas.  587, 
refusing  to  appoint  receiver  to  take  charge  of  property  in  possession 
of  State  court;  Hale  v.  Duncan,  11  Fed.  Gas.  186,  dismissing  suit 
commenced  in  State  court  against  receiver  appointed  by  Federal 
court;  Phelps  v.  SelUck,  19  Fed.  Gas.  464,  8  Bank.  Reg.  394,  collect- 
ing cases  and  holding  sale  under  foreclosure  proceedings  com- 
menced after  petition  in  bankruptcy  filed  void;  MlUiken  v. 
Barrow,  55  Fed.  149,  enjoining  marshal  from  attempting  to  seize 
property  in  custody  of  State  court;  Relnach  v.  Atlantic,  etc.,  R.  R., 
58  Fed.  44,  refusing  to  enjoin  receiver  of  State  court  from  L<)sulng 
receiver's  certificates;  Gohen  v.  Solomon,  66  Fed.  413,  collecting 
cases  and  holding  void  proceedings  in  State  court,  concerning  prop- 
erty in  possession  of  any  Federal  court;  In  re  Foley,  80  Fed.  951, 
collecting  cases  and  refusing  non-resident  heirs  removal  from  State 
to  Federal  court;  Opelika  v.  Daniel,  59  Ala.  215,  collecting  cases, 
and  holding  State  court  cannot  enjoin  suit  in  Federal  court;  Homor 
V.  Hanks,  22  Ark.  586,  holding  execution  sale  void  where  property 
is  in  custody  of  Probate  Gourt;  Greer  v.  Ferguson,  56  Ark.  880,  19 
8.  W.  967,  collecting  cases,  and  holding  suit  cannot  be  revived 
against  executors  appointed  in  another  State;  Hines  v.  Rawson,  40 
Ga.  359,  2  Am.  Rep.  582,  punishing  party  for  contempt  for  bringing 
action  in  Federal  court  in  violation  of  injunction;  Markson  v. 
Haney,  47  Ind.  36,  ordering  proceedings  foreclosing  mortgage 
stayed  until  proceedings  in  bankruptcy  cldsed;  Moore  v.  Wlthen- 
burg,  13  La.  Ann.  23,  holding  attachment  of  State  court  inopera- 
tive upon  property  in  custody  of  marshal;  Lake  Bisteneau  Lumber 
Go.  V.  Mimms,  49  La.  Ann.  1285,  22  So.  731,  holding  execution  issued 
by  State  court  not  stayed  by  appointment  of  receiver  by  Federal 
court;  O'Mahoney  v.  Belmont,  62  N.  T.  149,  holding  appointment  of 
receiver  subject  to  rights  of  receiver  already  appointed;  State  v. 
Bank  of  South  Garolina,  1  S.  G.  70,  refusing  mandamus  at  suit  of 
State  to  compel  disposition  of  funds  in  custody  of  court;  Southern 
V.  Fisher,  6  S.  G.  348,  refusing  to  enjoin  assignee  In  bankruptcy 
from  collection  of  assets;  Reed  v.  Axtell,  84  Ya.  234,  4  S.  E.  588,  up- 
holding refusal  to  allow  plaintiff  to  bring  action  against  receiver  in 
Federal  court;  Jones  v.  Browse,  32  W.  Va.  447,  9  S.  B.  874,  re- 
versing Judgment  against  receiver  where  leave  to  commence  action 
not  obtained  from  court;  Smith  v.  Ford,  48  Wis.  155,  2  N.  W.  150, 
collecting  cases,  and  holding  creditor  suing  in  one  court  unaffected 
by  action  of  trustee  in  another. 

Gited  with  approval  in  Green  v.  Greighton,  28  How.  107,  16  L. 
423,  allowing  foreign  creditor  suing  elsewhere  to  establish  claim  In 
Federal  court;  Caldwell  v.   Harding,  5  Blatchf.  501,   F.  G.  2,301, 
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holding  no  action  will  lie  against  administrator  unless  duly  quali- 
fied by  State  tribunal;  United  States  t.  Hailey,  2  Idaho,  80,  3  Pac 
264,  holding  United  States  must  present  claim  to  executor  before 
any  recovery  will  be  allowed;  Taylor  v.  Port  Wayne,  47  Ind.  282, 
Jurisdiction  of  board  of  county  commissioners  not  ousted  by  ad- 
verse action  of  city  council.  See  valuable  note  discussing  this  sub- 
ject in  82  Am.  Dec  638. 

Distinguished  in  Barton  v.  Barbour,  104  U.  S.  188,  189,  26  L.  678, 
dissenting  opinion,  majority  holding  court  without  Jurisdiction  of 
suit  against  receiver  for  negligence;  Mississippi,  etc.,  Go.  v. 
Bandlett,  19  Fed.  197,  refusing  to  order  return  of  property  to 
marshal  where  insolvent  court  had  not  possession;  Rumsey  v. 
Town,  20  Fed.  563,  holding  creditor  not  prevented  from  establishing 
debt  in  court  other  than  Bankrupt  Court;  The  Willamette  Valley, 
62  Fed.  802,  holding  vessel  employed  by  receiver  as  carrier  not 
exempt  from  enforcement  of  liens;  German,  etc.,  Soc.  v.  Gannon, 
65  Fed.  544,  holding  rights  of  mortgagee  to  have  receiver  appointed 
will  be  enforced  against  executor;  Gompton  v.  Jesup,  68  Fed.  279, 
81  U.  8.  App.  486,  holding  action  in  rem  in  State  court  does  not 
interfere  with  Federal  foreclosure  suit;  Wood  v.  Goman,  56  Ala.  288, 
upholding  suit  on  bond  given  in  Federal  court  in  suit  subsequently 
dismissed;  Gay  v.  Brierfield,  etc..  Go.,  94  Ala.  309,  317,  33  Am.  St 
Rep.  126,  136,  11  So.  855,  859,  16  L.  R.  A.  566,  570,  holding  suit 
against  insolvent  corporation  does  affect  rights  of  simple  con- 
tract creditor;  Clifton  v.  Foster,  108  Mass.  285,  4  Am.  Rep.  541, 
holding  proceedings  in  bankruptcy  do  not  dissolve  mechanic's  lien; 
Rogers  t.  Wheeler,  48  N.  Y.  604,  holding  trustees  operating  rail- 
road liable  as  common  carriers. 

TitAi^yttL  practiLoe. —  The  claim  in  reconvention  under  Louisiana 
practice  is  not  a  waiver  of  an  exception  to  the  Jurisdiction  where  it 
is  made  conditional  and  in  express  terms  only  in  case  the  excep- 
tion to  the  Jurisdiction  is  overruled,  p.  876^ 

Cited  and  approved  in  Walker  v.  Flint,  2  McCrary,  848,  7  Fed. 
486,  holding  motion  to  dismiss  not  proper  procedure  where  facts 
have  to  be  shown  not  of  record. 

2{^e0iY0r.«.  A  Judgment  rendered  against  a  receiver  in  his  repre- 
sentative capacity  to  be  paid  out  of  property  committed  to  his 
custody  by  a  court  other  than  court  appointing  him,  being  beyond 
the  Jurisdiction  of  such  court,  will  be  reversed  on  appeal,  p.  876. 

Cited  and  approved  in  Glenn  v.  Liggett,  47  Fed.  474,  holding 
State  proceedings  valid  where  Federal  suit  dismissed  before  action 
to  distribute  property. 

14  How.  877-390,  14  L.  462,  CUNNINGHAM  v.  ASHLBY. 

Bquity. —  Where  legal  title  to  land  in  controversy  is  in  defend- 
ant, the  right  of  complainant  can  be  sustained  only  by  showing  a 
paramount  equity,  p.  882. 
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Public  htndB  —  Xneonslstent  claims. —  Two  claims  to  certain 
land  made  at  different  times,  one  nnder  a  Cberokee  warrant,  the 
other  by  pre-emption  under  act  of  Oongress  of  1830,  though  re- 
quiring different  facts  In  order  of  time  to  sustain  them,  are  not  In* 
consistent  with  each  other,  p.  888. 

Assignment  of  Gherokee  warrant  Issued  by  land  office  Is  prima 
fade  evidence  of  right  of  assignee  to  make  entry  on  land,  p.  888. 

Infants  cannot  claim,  under  the  acts  of  Oongress,  rights  of  pre- 
emption to  government  land,  p.  884. 

Pre-emption  rights  to  lands  occupied  and  Improved  by  claim- 
ant are  not  affected  by  a  survey  made  without  authority,  p.  886. 

Public  l3ands.-*0ne  claiming  under  act  of  1880,  having  done 
everjrthlng  requisite  for  prosecution  of  pre-emption  clalin  under 
that  act,  has  a  better  title  to  such  lands  than  one  claiming  title 
under  floating  rights  under  acts  of  1832  and  1834,  such  rights  being 
located  with  notice  of  prior  claims  to  same  land  and  the  patents 
Issued  under  floating  rights  will  be  set  aside  by  equity,  p.  888. 

Cited  and  followed  in  O'Brien  v.  Perry,  1  Black,  139,  17  L.  117, 
holding  cancellation  of  rightful  prior  entry  and  Issuing  of  patents 
to  land  null  and  void;  Gibson  v.  Ohouteau«  18  WaU.  102,  20  L.  537, 
holding  equity  will  enforce  equitable  rights  to  land  superior  to 
rights  of  patentee;  Russell  v.  Beebe,  Hemp.  705,  F.  O.  12,153,  hold- 
ing patent  obtained  in  fraud  of  rights  of  complainant  void  as  re- 
gards complainant;  Branch  v.  Mitchell,  24  Ark.  454,  455,  holding 
title  by  pre-emption  good  as  against  all  other  titles;  Danforth  v. 
Morrical,  84  lU.  460,  holding  patent  Issued  for  land  held  by  person 
having  paramoimt  title  is  void;  Franklin  v.  Eelley,  2  Neb.  98,  hold- 
ing pre-emptor  after  entry  has  Indefensible  title  to  land.  Approved 
in  Hartman  v.  Warrens,  70  Fed.  948,  holding  land  to  which 
claims  or  rights  have  attached  not  "public  land;"  Hartman  v. 
Warren,  76  Fed.  163,  40  U.  8.  App.  246,  holding  no  one  acquiring 
rights  subsequent  to  patentee  may  sue  to  divest  legal  title;  Bates 
V.  Herron,  85  Ala.  123,  holding  void  patent  purporting  to  grant 
lands  in  which  government  had  no  title;  McTyer  v.  McDewell,  80 
Ala.  48,  holding  transfer  of  pre-emption  right  gives  no  right  against 
subsequent  patentee;  Rankin  v.  Miller,  48  Iowa,  18,  holding  patent 
to  land  previously  sold  by  government  void;  Phillips  v.  George,  17 
Kan.  422,  holding  void  patent  confers  no  benefit  on  patentees;  Knox 
V.  PulUam,  14  La.  Ann.  181,  hold  fraudul^itly  obtained  patent  In- 
ures to  person  legally  entitled  to  land;  Garcia  v.  Oallender,  125  N.  Y. 
811,  26  N.  B.  284,  holding  person  holding  pre-emption  right  has 
first  right  to  purchase  lands  from  government;  Saunders  v.  Nls- 
wanger,  11  Ohio  St  810,  holding  survey  under  invalid  warrant  for 
location  foimded  no  rights;  GaUiher  v.  Oadwell,  8  Wash.  Ter.  514, 
18  Pac  72,  in  dissenting  opinion,  majority  holding  application  to 
enter  land  under  homestead  law  not  constructive  notice. 
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Land  department  officers  are  agents  of  the  law,  and  cannot  act 
beyond  its  proTlsions  nor  make  compromises  not  sactioned  by  it, 
p.  388. 

To  extend  pre-emption  rights  over  land  improved  and  cul- 
tivated by  another  is  in  violation  of*  act  stating  that  such  pre- 
emption can  be  extended  only  over  unimproved  land  or  over 
improved  land  with  consent  of  party  making  improvements,  p.  889. 

Appeal  and  error. —  The  right  of  complainant  arising  under  an 
act  of  Congress  on  the  decision  of  the  officers  of  the  land  depart- 
ment and  the  Supreme  Oourt  of  Arkansas  having  decided  against 
that  right,  the  Supreme  Court  has  Jurisdiction  of  the  case,  p.  889. 

Cited  and  followed  in  Garland  ▼.  Wynn,  20  How.  8,  16  L.  802, 
holding  Federal  courts  have  jurisdiction  of  conflicting  claims  to 
property  Under  pre-emption  claims;  Lytle  v.  Arkansas,  22  How.  208, 
16  L.  810,  holding  Federal  courts  may  revise  Judgment  of  State 
court  regarding  validity  of  entry;  Lindsey  v.  Hawes,  2  Black, 
557,  17  L.  207,  holding  action  of  land  officers  not  conclusive  of 
rights  of  parties  to  enter  land;  Bogan  v.  Edinburgh,  etc,  Co.,  63 
Fed.  195,  27  U.  8.  App.  846,  holding  courts  may  correct  errors 
of  land  department  and  determine  legal  title;  United  States  v. 
Winona,  etc.,  Co.,  67  Fed.  969,  82  U.  S.  App.  272,  holding  equity 
courts  nmy  set  aside  patent  to  land  issued  through  fraud  or  mis- 
take; Branch  v.  Mlt4»hell,  24  Ark.  440,  holding  fraud  unnecessary 
to  give  equity  Jurisdiction  over  controversies  regarding  titles  to 
land;  Bisson  v.  Gurry,  86  Iowa,  78,  holding  equity  will  examine 
title  when  fraud  is  practiced  in  procuring  it;  Ludeling  ▼.  Yester, 
20  La.  Ann.  486»  holding  courts  may  examine  character  of  con- 
flicting titles  and  determine  their  validity;  Walsh  v.  Lallande,  25 
La.  Ann.  189,  holding  courts  will  determine  rights  acquired  after 
government  has  passed  title  to  lands;  Copley  v.  Dinkgrave,  25  La. 
Ann.  680,  holding  question  whether  United  States  had  any  title  to 
land  transferred  is  for  Judicial  determination;  Biarks  v.  Martin,  27 
La.  Ann.  628,  holding  determination  of  title  by  land  department 
does  not  preclude  examination  thereof  by  courts;  Shelton  v.  Keim, 
46  Miss.  109,  holding  opinions  of  officers  of  general  land  office 
not  conclusive;  Smiley  v.  Sampson,  1  Neb.  67,  holding  decision  of 
land  office  on  application  to  pre-emption  in  absence  of  parties  in- 
conclusive; Smiley  v.  Sampson,  1  Neb.  79,  land  officers  cannot 
conclusively  determine  questions  between  settler  and  government; 
Kahn  v.  Old  Telegraph,  etc,  Co.,  2  Utah,  208,  holding  equity  courts 
will  examine  disputed  title  under  patent  and  give  appropriate 
remedy.  See  valuable  note  in  12  Am.  Dec  667,  20  Am.  Dec  274, 
and  68  Am.  Dec  91. 

Approved  in  Monroe  Cattle  Co.  v.  Becker,  147  U.  S.  67,  87 
L.  77,  18  S.  Ct  221,  holding  equitable  rights  to  land  not  ended  by 
subsequent  issuing  of  patent;  Stimson  Land  Ca  v.  Rawson,  69 
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Fed.  429,  holding  cancellation  of  entry  of  land  Impossible  except 
by  conrt  of  competent  Jurisdiction;  Chapman  t.  Qninn,  56  Oal.  287, 
In  dissenting  opinion,  majority  holding  land  commissioner  may 
regulate  giving  of  proof  by  rules  consistent  with  law;  Plummer  v. 
Brown,  70  CaL  546,  12  Pac.  465,  holding  Judgment  of  receiver  and 
patent  issued  thereon  unattaekable  collaterally. 

Public  lands. —  No  right  arising  under  New  Madrid  locations  laid 
upon  land  In  dispute  being  presented  in  pleading  in  such  form  as  to 
require  consideration  and  decision,  such  right  is  unaffected  by  the 
decree,  p.  889. 

Public  lands  —  Floating  rights. —  Entries  under  the  acts  of  1832 
and  1884,  on  which  patents  were  Issued,  were  void  so  far  as  they  in- 
terfered with  claim  under  act  of  1880,  and  consequently  patents  are 
void,  p.  889. 

14  How.  89(^-899,  14  L.  468,  BOSLBY  t.  BOSLBY. 

Wills. —  Where  residuary  clause  in  codicil  is  inconsistent  with 
that  in  will,  the  former  revokes  the  latter,  but  specific  devise  of 
property  In  will  is  not  revoked  by  residuary  clause  in  codicil,  p.  895. 

Olted  and  followed  in  Derby  v.  Derby,  4  R.  I.  428,  holding  codicil 
works  revocation  of  devise  only  so  far  as  Inconsistent  therewith. 

Bevocation  of  devise. —  Contract  made  after  execution  of  codldl 
of  will,  whereby  testator  leased  land  for  ninety-nine  years  renew- 
able forever,  lessee  to  pay  part  cash  and  ground  rent,  ground  rent 
being  extlngulshable  by  payment  of  fixed  sum,  is  such  a  change  of 
Interest  In  property  as  to  show  Intention  to  revoke  devise  of  such 
property,  p.  895. 

Cited  and  followed  in  Coulson  v.  Holmes,  5  Sawy.  282,  F.  C.  8,274, 
holding  testator's  Interest  in  premises  at  time  of  making  will 
passes  by  devise;  Ooulson  v.  Holmes,  5  Sawy.  288,  F.  C.  8,274,  hold- 
log  conveyance  to  devisee  in  trust  for  devisor  revokes  devise; 
Ooulson  V.  Holmes,  5  Sawy.  286,  F.  O,  8,274,  holding  estate  ac- 
quired after  devise  not  affected  by  devise. 

Bcfvocation  of  devise. —  A  valid  agreement  or  covenant  to  con- 
ymj  which  equity  will  specifically  enforce  will  operate  In  equity  as 
a  ftvocatlon  of  a  previous  devise  of  land,  p.  895. 

Besiduary  olaose  in  codicil  of  will,  giving  wife  all  real  and  per- 
sonal property  not  otherwise  disposed  of,  covers  money  coming 
from  land  leased  for  ninety-nine  years  with  renewal  and  would 
leave  no  reversionary  Interest  in  one  under  devise  In  revoked  will, 
p.  897. 

Cited  and  followed  in  Bmery  v.  Union  Society,  79  Me.  842,  9 
AtL  898,  holding  residuary  legatee  takes  proceeds  of  sale  of  devised 
land  not  otherwise  disposed  of. 
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Wills. —  Whe^er  residnary  clanse  In  codldl  will  pass  land 
spedflcally  devised  In  will  is  always  a  question  of  ^Qtentlon  of 
testator,  and  a  fair  and  liberal  Interpretation  should  be  given  wills 
and  codicils  to  determine  that  Intention,  p.  897. 

Olted  and  foUowed  in  Folger  t.  Tltcomb,  02  Me.  188,  42  AH.  861, 
holding  intention  must  be  gathered  from  whole  will  and  not  from 
detached  portions;  Johns  Hopkins  UnlT.  t.  Plnckney,  55  Md.  883, 
holding  doubtful  expressions  in  codicil  will  not  revoke  clear  be- 
quest In  will;  Sanborn  v.  Sanborn,  62  N.  H.  689,  holding  testator's 
intention  is  matter  of  ftict  not  to  be  determined  by  technical  rules; 
Bills  T.  Putnam,  64  N.  H.  561,  15  AtL  140,  holding  testator's  in- 
tentlon  is  determined  by  reasonable  Interpretation  of  words  used. 
Approved  in  Bnnis  t.  Smith,  14  How.  421,  14  L.  482,  holding 
residuary  bequest  in  foreign  will  does  not  pass  personalty  in  United 
States;  Packard  t.  Corporation,  etc,  77  Md.  250,  26  AtL  414,  holding 
deed  not  showing  intent  of  parties  to  make  it  such  Is  no  mortgage. 

14  How.  400-484,  14  L.  472,  ENNIS  Y.  SMITH. 

Conflict  of  laws. —  Obligations  of  executor  and  bondsmen  on 
bonds  giren  under  law  of  Maryland  are  determined  by  the  Judicial 
interpretation  of  that  law  in  Maryland,  regardless  of  decisions  of 
courts  of  other  States,  p.  415. 

Bxeootor*  an4  administrators. —  Under  law  of  Maryland  prop- 
erty of  deceased  is  considered  administered  when  changed  by 
executor  from  condition  in  which  deceased  left  It.  It  did  not  go  to 
administrator  de  bonis  non  unless  on  death  of  executor  it  remained 
in  6i>ecle,  and  remedy  for  waste  of  first  estate  would  lie  against 
executor  of  such  estate,  whose  sureties  would  be  liable,  the  sure- 
ties of  administrator  de  bonis  non  being  answerable  only  for  un- 
administered  assets  recelTed  by  him  in  course  of  administration, 
p.  416. 

Cited  and  followed  in  United  States  ▼.  Walker,  109  U.  8.  262,  27 
L.  928,  8  S.  Ct  280,  holding  administrator  de  bonis  non  entitled 
only  to  property  not  previously  administered;  Wilson  y.  Arrick, 
112  U.  S.  87,  28  L.  618,  5  S.  Ot  77,  holding  payment  of  claim  against 
United  States  was  administration  of  such  assets  of  estate. 

Sxecutors  and  administrators.-— Where  additional  securities  for 
funds  already  or  to  come  into  hands  of  executor  are  called  for  by 
Orphans'  Court  under  act  of  1846,  section  8,  such  bonds  are  prop- 
erly given  and  sureties  thereon  are  answerable  for  waste  of  the 
estate,  p.  418. 

Cited  and  followed  in  Clark  t.  Shelton,  16  Ark.  480,  and  Moren  y. 
McCown,  28  Ark.  97,  both  holding  sureties  proper  parties  to  suit  on 
bond  against  principal;  Perkins  v.  Perkins,  46  N.  H.  112,  holding 
administrator's  bondsmen  not  liable  for  moneys  received  unless 
within  general  scope  of  duties;  State  v.  Hull,  53  Miss.  646,  holding 
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statute  contemplated  bond  provided  for  shall  cover  performance  of 
whole  dnty  of  guardianship;  Goe  y.  Nash,  40  8.  W.  241  (Tex.  OIt. 
App.)»  holding  sureties  on  treasurer's  additional  bond  liable  for  all 
moneys  received  during  his  term. 

Intestacy. —  Where  all  previous  wiUs  are  revoked  bj  a  subse- 
quent will  and  certain  estate  is  not  mentioned  in  that  will  or  in  a 
still  later  will,  the  testator  dies  intestate  as  to  that  part  of  his 
estate,  and  such  estate  is  subject  to  administration  and  distribu- 
tion to  his  heirs  under  law  of  his  domicile  at  time  of  death,  p.  42L 

Oited  and  followed  in  United  States  v.  One  Hundred  Barrels,  etc., 
27  Fed.  Gas.  294,  holding  personal  property  of  insurrectionist  fol- 
lows law  of  his  domicile;  Dixon  v.  Walker,  80  Fed.  Gas.  1077,  hold- 
ing personalty  of  intestate  naturalized  citizen  is  distributed  accord- 
ing to  law  of  domicile;  Succession  of  Petit,  49  La.  Ann.  829,  62  Am. 
St  Bep.  063,  21  So.  718,  holding  foreign  courts  ascertain  rights  to 
personalty  here  by  law  of  foreign  domicile;  Shannon  v.  White,  109 
Mass.  148»  holding  widow's  rights  in  husband's  estate  determinable 
by  law  of  testator's  domicile. 

Basiduary  clause. —  In  will  made  in  Switserland,  making  be- 
quests to  citizens  of  Switzerland,  the  clause  **  I  bequeath  all  my 
effects,"  Is  not  a  residuary  clause  and  does  not  include  personal 
estate  in  United  States  not  otherwise  alluded  to,  p.  421. 

Gited  in  Reimers'  Bstate,  159  Pa.  St  226,  28  Aa  190,  dlssMiting 
opinion,  majority  holding  expression  "personal  effects"  covers 
everything  within  description  "personal  property." 

Domicile. —  Declarations  as  to  residence,  in  wills  made  ten  years 
apart  are  admissible  in  evidence  when  made  previous  to  event 
giving  rise  to  suit  and  establish  prima  facie  domicile,  p,  422. 

Gited  and  followed  in  Allen  v.  Southern,  etc.,  B.  B.,  70  Fed.  875, 
holding  evidence  tending  to  show  intention  of  remaining  indefi- 
nitely establishes  domicile;  Merrill  v.  Morrissett  76  Ala.  440,  holding 
declarations  in  will  and  appointment  of  executor  decisive  evidence 
of  domicile;  Abney  v.  De  Loach,  84  Ala..  401,  4  So.  761,  holding  re- 
citals in  deeds  and  wills  prima  facie  evidence  of  declarant's  domi- 
cile; Thomas  ▼•  Morrissett  76  Ga.  401,  holding  fact  of  death  in 
place  presumptive  evidence  of  domicile  there;  Bx  parte  Blumer,  27 
Tex.  745,  holding  domicile  gained  by  residence  unaffected  by  deda* 
rations  of  Intention  to  leave.    See  note  in  17  Am.  Dec  282. 

Domicile. —  Besidence  out  of  domicile  of  origin  changes  domicile 
of  origin  into  prima  facie  domicile  of  choice,  repelling  presumption 
of  continuance  of  domicile  of  origin,  and  casts  burden  of  proof  on 
one  denying  domicile  of  choice,  p.  428. 

Gited  and  followed  in  Morris  v.  Gilmer,  129  U.  8.  828,  82  L.  695, 
9  S.  Gt  298,  holding  removal  for  purpose  of  gaining  Jurisdiction  in 
Federal  courts  does  not  give  domicile;  Anderson  v.  Watt  188  U.  S. 
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706,  84  L.  1082,  11  a  Ot  452,  holding  residence  presumed  to  be 
domicile  and  domicile  presumed  to  continue  until  change  shown; 
Ex  parte  Kenyon,  5  DHL  891,  P.  O.  7,720,  holding  residence  with  In- 
tention of  remaining  permanently  makes  domicile  unaffected  by 
temporary  absence;  Ex  parte  Blumer,  27  Tex.  739,  holding  foreigner 
living  in  Texas  gains  prima  fade  domicile,  and  Is  subject  to  con- 
scription. 

Approved  in  United  States  v.  Watts,  1  Bond,  580,  P.  0.  16,653, 
holding  domicile  gained  through  residence  not  disproved  by  subse- 
quent removal  from  such  place;  Blair  v.  Silver,  etc..  Mines,  93  Ped. 
837,  holding  citizenship  established  prima  facie,  by  years  of  resi- 
dence in  one  place;  Barton  v.  Irasburgh,  33  Vt  164,  holding  domi- 
cile unaffected  by  indefinite  intention  to  return  to  domicile  of  origin; 
Dupuy  V.  Wurtz,  53  N.  Y.  566,  568,  holding  domicile  unaffected  while 
travelling  with  no  Intention  of  fixed  permanent  residence. 

Domicile. —  Plaintiff  averring  that  Prance  was  decedent's  domi- 
cile, and  defendants  admitted  his  living  In  Prance  voluntarily,  but 
with  intention  of  removing  therefrom  on  happening  of  certain  polit- 
ical events,  places  burden  of  disproving  Intention  of  remaining  there 
on  defendants,  and  plaintiff  showing  a  prima  facie  domicile,  not 
disproved  by  defendants,  such  is  held  to  be  his  domicile,  p.  423. 

Olted  and  followed  in  United  States  v.  Ghong  Sam,  47  Ped.  885, 
holding  actual  residence,  with  intention  of  remaining  indefinitely, 
necessary  to  acquire  new  domicile. 

Domicile. —  Where  one  could  return  to  domicile  of  origin,  but  v(^ 
untarlly  remains  away,  his  intention  of  permanent  residence  else- 
where Is  presumed,  p.  423. 

Olted  and  followed  in  Dred  Scott  v.  Sanford,  19  How.  597,  15  L. 
780,  holding  residence  of  military  ofllcer  presumed  to  be  with  intent 
to  gain  technical  domicile;  Yenable  t.  Paulding,  19  Minn.  495,  hold- 
ing place  of  residence  prima  facie  residence;  Mowry  v.  Latham,  17 
R.  L  481,  28  AtL  18,  holding  one  actually  living  in  Smlthfield,  hav- 
ing  home  elsewhere,  has  domicile  in  Smlthfield.  Approved  In  Marks 
T.  Marks,  75  Fed.  827,  holding  no  fixed  length  of  time  of  residence 
if  necessary  to  acquire  domicile. 

Sstates  of  decedents. —  In  cases  of  Intestacy,  personal  property 
to  distributed  according  to  law  of  testator's  domicile  at  time  of 
death,  p.  425. 

Olted  and  followed  In  Blchardson  v.  Lewis,  21  Mo.  App.  584,  hold- 
ing widow  entitled  to  allowance  only  in  State  of  husband's  domicile; 
Oarpenter  v.  Pennsylvania,  17  How.  463,  15  L.  129,  holding  State 
tax  on  property  during  administration  not  conflicting  with  Oonstl- 
totlon  of  United  States;  Jenkins  t.  Guarantee,  etc.,  Oo.,  68  N.  J. 
Bq.  202,  32  Atl.  210,  holding  proceeds  of  sale  of  realty  distributable 
according  to  law  of  domicile  of  decedent 
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Foreign  law  cannot  be  Judicially  noticed,  but  mnst  be  proved 
as  fact  by  appropriate  evidence,  p.  426. 

Olted  and  followed  in  Liverpool  Steam  Op.  v.  Phenlz  Ins.  Co.,  120 
U.  S.  445,  82  L.  793,  19  S.  Gt  473,  Dlckerson  v.  Matheson,  50  Fed. 
76,  and  Knapp  v.  Abell,  10  Allen,  488,  all  holding  courts  cannot 
take  notice  of  foreign  laws  not  duly  proved;  Dawson  v.  Peterson, 
110  Mich.  433,  68  N.  W.  247,  admitting  in  evidence  copy  of  foreign 
statutes  proved  by  barrister  of  that  country.  See  valuable  note 
In  11  Am.  Dec  784.  Approved  in  Hilton  v.  Ouyot,  159  U.  S.  167,  40 
L.  109,  16  8.  Ot  146,  holding  Judgment  In  rem  by  court  having  Juris- 
diction is  valid  everywhere;  The  Alps,  19  Fed.  140,  holding 
right  resting  on  foreign  statute  must  be  properly  pleaded;  Kline  t. 
Baker,  99  Mass.  255,  holding  Question  of  construction  and  effect 
of  foreign  law  or  statute  is  for  court;  Barrows  v.  Downs,  9  R.  I. 
#48,  11  Am.  Rep.  285,  holding  Spanish  lawyer  properly  allowed  to 
testify  as  to  validity  of  partnership  In  Ebivana. 

Proof  of  foreign  law. -^Oopy  of  Code  Givil  of  France,  properly 
authenticated.  Is  admissible  as  evidence  of  law  of  France,  the  gen* 
eral  rule  being  that  foreign  law  is  admissible  In  evidence  when 
found  in  statute  book,  with  proof  that  book  has  been  officially  pub- 
lished by  government  making  the  law,  p.  429. 

Gited  and  followed  in  Pierce  v.  Indseth,  106  U.  S.  551,  27  L.  256, 
1  S.  Ct  422,  holding  discretion  of  court  properly  exercised  in  re- 
quiring production  of  copy  of  foreign  law;  Dundee,  etc..  Go.  v. 
Oooper,  11  Sawy.  505,  26  Fed.  668,  holding  foreign  common  and 
statute  law  may  be  shown  by  books  of  acknowledged  credit;  Dun- 
dee, etc.,  Ga  V.  Gooper,  11  Sawy.  507,  26  Fed.  669,  holding  foreign 
statute  may  be  proved  by  copy  shown  to  be  genuine;  The  Paw- 
ashick,  2  Low.  147,  149,  F.  G.  10,851,  holding  foreign  law  may  be 
proved  by  approved  text-books  and  by  experts;  Indseth  v.  Pierce, 
18  Fed.  Gas.  84,  holding  foreign  law  need  not  always  be  proved  by 
authenticated  copy;  Barrows  v.  Downs,  9  B.  L  449,  11  Am.  Rep.  286, 
holding  foreign  statute  may  be  verified  and  construed  by  oath  of 
witness.  See  valuable  note  in  11  Am.  Dec.  784,  785,  and  2  Am.  Rep. 
208. 

Laws  of  States  are  Judicially  noticed  In  Federal  courts  only  when 
found  in  offidal  statute  books  of  State,  p.  429. 

Gited  and  followed  in  Martin  v.  Payne,  11  Tex.  295,  holding  stat- 
ute book  of  Tennessee  not  officially  published  inadmissible  to 
prove  statute.  See  valuable  note  in  49  Am.  Rep.  203.  Approved 
In  Union,  etc^  Go.  v.  Pollard,  94  Ya.  154,  64  Am.  St  Rep.  719,  26  S.  B. 
428,  36  L.  R.  A.  273,  holding  interpretation  of  law  of  another  State 
in  evidence  is  for  court  alone. 

Bvidence. —  Gode  Givil  of  France,  sent  to  Supreme  Gonrt  In 
course  of  national  exchanges  of  laws  with  France,  is  suffldeotly 
authenticated  to  be  received  in  evidence,  p.  429. 
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Vox«igB  JudgiiMnt. —  Decrees  of  Ck>urt  of  Nobility  of  Oradno, 
filed  in  Orphans*  Court,  properly  authenticated,  the  Jurisdiction  ot 
such  court  being  proved,  is  sufficient  proof  of  fact  of  relationship, 
such  Judgment  being  a  foreign  Judgment  in  rem,  and  evidence  of 
facts  adjudicated  to  all  the  world,  p.  480. 

Oited  and  followed  in  Bonella  y.  Maduel,  26  La.  Ann.  112,  holding 
Judgment  of  Supreme  Ck>urt  properly  admissible  as  evidence  of 
facts  adjudicated;  Shores  v.  Hooper,  1S8  Mass.  284,  26  N.  B.  847, 
11  L.  B.  A.  812,  and  n.,  holding  decree  of  pedigree  made  by  process 
of  law  may  be  conclusive  of  t&ct;  Allison  v.  Smith,  16  Mich.  417, 
holding  Judgment  in  rem,  as  to  genuineness  of  testamentary  papers, 
conclusive  until  revoked;  Lazier  v.  Westcott,  26  N.  Y.  148»  82  Am. 
Dec  406,  holding  Judgment  of  court  of  Upper  Canada  is  admissible 
in  evidence. 

Distinguished  in  Shores  v.  Hooper,  153  Mass.  286,  26  N.  S.  848, 
11  L.  R.  A.  318,  and  n.,  holding  question  of  pedigree  decided  as  find- 
ing of  fact  not  conclusive  evidence  of  fact 

14  How.  434-446,  14  L.  487,  WINDBB  v.  CALDWELL. 

Seire  faeiaa  discloses  facts  on  which  it  is  founded;  it  requires  an 
answer  from  defendant,  and,  being  in  nature  of  a  declaration,  plea 
is  properly  to  the  writ,  p.  448. 

Cited  and  followed  in  United  States  v.  Payne,  147  U.  8.  690,  37 
L.  833,  18  8.  Ct  443,  holding  scire  facias  to  annul  patent,  or  for 
similar  purpose,  original  cause;  McBoberts  v.  Lyon,  79  Mich.  33, 
44  N.  W.  163,  and  Bddy  v.  Coldwell,  23  Or.  166,  37  Am.  St  Rep. 
674,  81  Pac.  476,  both  holding  scire  facias  a  Judicial  writ  presenting 
plaintiff's  case  to  which  defendant  must  plead. 

Approved  in  Grantland  v.  Memphis,  12  Fed.  288,  holding  re* 
vised  statutes  authorize  Federal  courts  to  issue  writ 

Bill  of  particulars  of  plaintiff's  daim,  being  filed  under  statute 
giving  remedy  of  scire  facias,  and  being  made  a  part  of  writ  fur- 
ther pleading  to  show  nature  of  demand  is  superfiuous,  p.  443. 

Contracts  —  Bvldenoe. —  It  is  error,  in  an  action  on  a  special 
contract  for  work,  labor,  and  materials,  to  reject  evidence  of  fail- 
ure of  consideration,  acts  of  misfeasance  and  nonfeasance  connected 
with  cause  of  actioBt  w  any  equitable  defense  arising  out  of  the 
transaction  in  mitigation  of  damages,  not  offered  strictly  as  set-off, 
but  for  purpose  of  defeating  plaintiff's  action,  p.  443. 

Cited  and  followed  in  Dushane  v.  Benedict  120  U.  8.  639,  80  L. 
811,  7  8.  Ct  699,  holding,  in  action  for  goods  sold  and  delivered 
defendant  may  prove  damages  from  breach  of  warranty;  Wilkin- 
son V.  Pomeroy,  9  Blatchf.  514,  F.  C.  17,674,  holding  matter  in  miti- 
gation of  damages,  admissible  imder  general  Issue  on  assumpsit; 
Dietrich  v.  Ely»  63  Fed.  414,  24  U.  S.  App.  21,  holding  damages  for 
malicious  prosecution  cannot  be  set  off  in  action  for  rent;  Wilson 
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V.  Paiily,  72  Fed.  133,  87  U.  8.  App.  642,  holding  damages  for  fraud 
are  deducted  from  damages  recoverable  In  suit  on  promissory  notes; 
Ghamley  ▼.  Sibley,  78  Fed.  882,  84  U.  8.  App.  706,  holding  nnllqnl* 
dated  damages  unconnected  with  subject-matter  of  suit  are  not 
subject  to  set-off;  Martin  v.  Bartow  Iron  Works,  85  Ga.  826,  holding 
failure  of  consideration  may  be  pleaded  In  defense  to  writings; 
Deltz  T.  Leete,  28  Mo.  App.  549,  and  Columbia,  etc,  Assn.  t, 
Rockey,  08  Va.  684,  25  8.  B.  1010,  both  holding  all  claims  between 
parties  connected  with  subject-matter  may  be  determined  in  one 
action. 

Mechanic's  lien. — One  contracting  with  owner  to  erect  buildings 
cannot  file  a  mechanic's  lien,  under  act  of  March  2,  1838,  the  act 
being  designed  for  protection  of  mechanics  who,  having  worked 
for  contractor,  and  having  given  owner  notice  of  such  fact  within 
thirty  days  after  employment,  file  a  mechanic's  Uen,  p.  445. 

Oited  and  followed  in  Smith  v.  The  Eastern  R.  R.,  1  Ourt 
256,  F.  0.  13,039,  holding,  no  lien  given  for  materials  furnished, 
with  notice  to  one  contracting  with  owner;  Purlnton  v.  The  Hull, 
etc,  2  Curt  417,  419,  F.  C.  11,472,  holding  legislature  may  give 
lien  to  subcontractor  working  on  vessel;  Geiger  v.  Hussey,  68  Ala. 
843,  holding  materialmen  have  lien  for  materials  furnished  con- 
tractor,  or  owner  independently  of  contractor;  Hale  v.  Brown,  59  N. 
H.  559,  47  Am.  Rep.  226,  holding  contractors  hiring  labor,  but  not 
laboring  themselves,  have  no  mechanic's  lien.  8ee  valuable  note,  79 
Am.  Dec.  270.  Approved  in  Jones  v.  Greet  Southern,  etc.,  Co.,  79 
Fed.  482,  holding  statute  giving  lien  valid,  if  owner's  right  to  con- 
tract is  unimpaired  thereby;  Jones  v.  Great  Southern,  etc,  Co.,  86 
Fed.  888,  885,  holding  valid  statute  giving  subcontractor  lien  for  his 
services;  Little  Rock,  etc.,  Co.  v.  Spencer,  65  Ark.  198,  47  8.  W.  201, 
42  L.  R.  A.  840,  dissenting  opinion,  majority  holding  Arkansas  stat^ 
ute  does  not  give  contractoi  lien  on  railroad;  Weymouth  v.  Sanborn, 
48  N.  H.  174,  80  Am.  Dec.  147,  holding  claim  for  physician's  services 
not  claim  for  labor;  Mohr  v.  Clark,  8  Wash.  Ter.  444,  19  Pac  29, 
laborer  has  no  claim  for  labor  of  his  employes. 

Questioned  in  Lester  v.  Houston,  101  N.  C.  611,  8  S.  B.  869,  holding 
contractor  not  working  himself  has  lien  for  contract  price. 

Judgment. —  Though  statute  prescribes  effect  rather  than  form 
of  Judgment,  the  form  must  conform  to  the  effect,  p.  446. 

Miscellaneous. —  Apparently  mlsdted  in  Oelricks  t.  Ford,  28  How. 
68,  16  L.  588,  to  the  point  that  extraneous  evidence  is  admissible 
to  explain  uncertainty  of  contract's  terms. 

14   How.   446-468,   14   L.   498,    SALMON   FALLS,   BTO^   OO.   ▼• 
GODDARD. 

Massacliusetts  statute  of  frauds,  respecting  contracts  for  the 
sale  of  goods,  requires  that  the  essential  terms  of  contract  be  as- 
certainable from  the  writing  itself,  or  by  reference  therein,  p.  454. 
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Cited  and  followed  in  Butler  t.  Thomson,  11  Blatchf.  538,  P.  C. 
2.244,  holding  invalid  memorandnm  not  signed  by  defendant,  and 
containing  no  word  of  purchase;  Wheeler  y.  Walden,  17  Neb.  124, 
22  N.  W.  846,  holding  ralid  memorandnm  signed  by  agent,  intent 
to  bind  principal  appearing;  Mentz  t.  Newwitter,  122  N.  Y.  497, 
19  Am.  St  Rep.  518,  25  N.  B.  1046,  11  L.  R.  A.  101,  and  n.,  holding 
essentials  of  contract  mnst  appear  without  aid  of  parol  proof. 

Distinguished  in  Keene  y.  Wheatley,  14  Fed.  Cas.  194,  holding 
property  in  copyright  being  incorporeal,  not  subject  to  statute  of 
frauds. 

TTsage  and  custom -— Parol  •▼idenee.-rA  memorandum  of  a 
mercantile  contract  is  explainable  by  usage  and  custom  of  trade, 
and,  although  specific  prorisions  exclude  explanation  by  usage,  if 
terms  are  technical  or  equivocal,  parol  evidence  is  admissible  to 
•xplain  them,  p.  454. 

Cited  and  followed  in  Jenkins  v.  Ebirrison,  66  Ala.  860,  holding 
parol  evidence  of  contemporaneous  facts  admissible  to  show  con- 
nection between  writings;  Williams  v.  Woods,  16  Md.  251,  holding 
parol  evidence  admissible  to  explain  meaning  of  terms  of  contract; 
Barker  v.  Borzone,  48  Md.  492,  holding  evidence  admissible  to  ex- 
plain meaning  of  "lay-days;"  Sanborn  ▼.  Flagler,  9  Allen,  478| 
holding  parol  evidence  admissible  to  explain  signature  made  with 
Initials  only;  Wright  v.  Weeks,  25  N.  Y.  160,  holding  parol  evidence 
of  custom  admissible  to  show  meaning  of  terms  used. 

Questioned  in  Orafton  v.  Cummlngs,  99  U.  8.  Ill,  25  L.  869, 
holding  memorandum  of  sale  of  land  must  itself,  without  parol 
proof,  show  parties  thereto^ 

Xvldence  —  Principal  and  agent. —  It  is  admissible  to  show  that 
signature  is  that  of  agent,  although  contract  purported  to  be  made 
by  agent,  and  principal  is  not  named,  p.  455. 

Cited  and  followed  in  Southern  Pacific  Co.  v.  Yon  Schmidt,  etc., 
Co.,  118  CaL  878,  50  Pac.  652,  holding  evidence  admissible  to  deter- 
mine who  is  real  party  to  contract;  Kingsley  v.  Slebrecht,  92  Me. 
29,  42  AtL  251,  and  92  Me.  81,  42  Atl.  252,  holding  party  named,  being 
agent  merely,  parol  evidence  is  admissible  to  show  principal;  Has- 
kell V.  Tukesbury,  92  Me.  557,  48  AtL  502,  holding  parol  evidence 
admissible  to  identify  party  to  contract;  McWilliams  v.  Lawless, 
15  Neb.  186,  17  N.  W.  850,  Chandler  v.  Coe,  54  N.  H.  571,  Dykers 
V.  Townsend,  24  N.  Y.  61,  and  Devendorf  v.  West  Yirginia,  etc.,  17 
W.  Ya.  170,  all  holding  parol  testimony  admissible  to  charge  prin- 
cipal on  contract  made  by  agent.  See  vliluable  note  in  47  Am. 
Bep.  588,  66  Am.  St  Rep.  917.  Approved  in  Eastern  R.  R.  v.  Ben- 
edict, 6  Gray,  662,  66  Am.  Dec.  885,  holding  unnamed  principal  may 
sue  on  contracts  made  by  agent;  Mantz  v.  Maguire,  52  Mo.  App. 
156,  dissenting  opinion,  majority  holding  parol  evidence  admissi* 
ble  to  show  who  Is  unnamed  principal  in  contract;  Schenck  r. 
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Spring,  etc.,  Go.,  47  N.  J.  Eq.  48,  19  Atl.  883,  holding  parol  evidence 
admissible  to  charge  part^  not  named  in  contract;  Knox's  Estate, 
181  Pa.  St  280, 17  Am.  St  Rep.  801,  18  kXL  1023,  6  L.  B.  A.  858,  and 
n.«  holding  valid  will  signed  with  first  name  only,  intention  being 
shown  by  testimony;  Plate's  Estate,  148  Pa.  St  57,  holding  anything 
shown  by  testimony  to  be  made  vith  intention  of  signature  is  suf« 
flcient  signing;  Thornton  v.  Kelly,  11  B.  I.  501,  holding  fact  of  pay- 
ment on  contract  shows  defendant's  assent  thereto. 

Partntrahlp.—  Signature  by  one  member  of  firm  is  sufficient  to 
charge  the  firm,  p.  465. 

Statate  of  frands. —  If  memorandum  contains  names  of  bnyer 
and  seller,  commodity  and  price,  time  of  credit  in  absence  of 
spedfled  time  or  place  of  delivery,  law  will  fix  reasonable  time 
after  sale  at  place  where  purchaser  usually  has  goods  delivered. 
Such  memorandum  may  be  explained  by  parol  evidence,  and  is 
valid  under  statute  of  frauds,  p.  456. 

Oited  and  followed  in  Ellis  v.  Denver,  etc.,  Co.,  7  Colo.  App.  353, 
48  Pac.  458,  holding  law  will  supply  omission  of  time  of  delivery 
in  contract;  Wills  v.  Ross,  77  Ind.  13,  holding  parol  evidence  ad- 
missible to  apply  contract  of  guaranty  to  subject-matter;  Kriete 
T.  Myer,  61  Md.  564,  holding  time  of  delivery  regulated  by  custom 
extating  between  parties  to  contract;  Goddington  v.  Goddard,  16 
Gray,  444,  holding  valid  contract  if  names  of  parties  authenticated 
by  written  evidence  without  parol  proof;  Gowen  v.  Klous,  101  Mass. 
454,  holding  figures  used  in  memorandum  sufficiently  indicating 
inice  take  memorandum  out  of  statute.  Approved  in  Sanborn  v. 
Flagler,  9  Allen,  476,  holding  stipulation  to  deliver  goods  to  named 
person,  sets  forth  name  of  vendee. 

Custom. —  Where  it  was  usual  custom  of  seller  to  sell  on  notes, 
and  of  purchaser  to  give  such  notes,  purchase  is  presumed  to  have 
been  made  with  reference  to  such  usage,  p.  456. 

Cited  and  followed  in  Thomas  v.  Turner,  16  Md.  Ill,  holding  on» 
entitled  to  credit  on  account  according  to  custom  between  parties. 

Statute  of  frauds. —  Bill  of  parcels  acquiesced  in  by  buyer,  by 
letter,  is  held  to  be  the  interpretation  of  the  contract  by  the  parties, 
and  where  it  does  not  materially  differ  from  the  contract  is  so  con- 
nected with  it  as  to  be  admissible  in  evidence  to  explain  it,  and 
such  bill  is  sufficient  to  satisfy  statute  of  frauds,  p.  456. 

Contracts  may  generally  be  gathered  from  separate  papers  talsen 
together  as  forming  part  of  transaction  if  connected  by  reference 
from  one  to  the  other,  p.  456. 

Cited  and  followed  in  St  Louis,  etc^  B.  B.  y.  Beldler,  45  Arlc  28, 
'w'^'^g  contract  may  be  gathered  from  several  writings  mutually 
vriated;  American  Oak  Leather  Co.  t.  Porter,  94  Iowa,  120,  62  N.  W. 
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669,  holding  seyeral  papers  executed  In  same  transaction  admissi- 
ble to  ascertain  contract;  Heldeman  t.  Wolfsteln,  12  Mo.  App.  870, 
holding  papers  connected  with  transaction  admissible  as  evidence 
of  terms  of  sale;  Brown  v.  Whipple,  58  N.  H,  231,  holding  letter 
no  part  of  memorandum  unless  signed  by  party  charged,  or  made 
00  by  reference;  Thayer  ▼.  Luce,  22  Ohio  St  74,  holding  distinct 
writings  constmable  together  to  ascertain  terms  of  contract;  Louis- 
Tllle  Company  v.  Lorick,  29  S.  0.  544,  8  S.  B.  13,  2  L.  R.  A.  217,  and 
n.,  holding  letter  not  distinctly  connected  with  contract  inadmissi- 
ble as  part  of  contract 

Qualified  in  Beckwith  y.  Talbot  95  U.  S.  292,  24  L.  498,  holding 
rule  requiring  connected  writings  to  show  parties  without  parol 
evidence  not  absolute.  . 

14  How.  464-407,  14  L.  600,  NUTT  v.  MINOR. 

Contract  for  servioea  at  fixed  compensation,  not  limited  as  to 
time.  Is  not  affected  by  any  promises  made  by  third  party  to  em- 
ploye, but  to  which  employer  has  not  assented,  p.  466. 

CSontract  for  senrioes. — In  suit  for  services  rendered  under  ex- 
press agreem^it  instmetlon  that  **  unless  new  agreement  has  been 
made,  plaintiff  cannot  recover"  should  not  have  been  given  with- 
out addition  of  words  '^express  or  implied,"  p.  466. 

Evidence. —  Letter  from  clerk  to  employer  stating  that  he  would 
no  longer  work  under  old  agreement  demand  of  increased  com- 
pensation being  refused,  and  clerk  continuing  In  service,  is  not 
evidence  of  a  new  agreement  or  notice  that  clerk  would  demand 
Increased  compensation  for  future  services,  p.  467. 

CSontracts. —  One  employed  under  an  express  agreement  as  to 
salary  and  continuing  in  service  after  rejection  of  demand  by  letter 
f6r  an  increase  of  salary,  cannot  recover  any  greater  compensation 
than  was  given  him  under  the  original  agreement  P-  467. 

Not  dted. 

14  How.  468-488,  14  L.  602,  PHILADBLPHIA  AND  RBADINO 
R.  R.  T.  DBRBT. 

Carriera  —  Oorporatlona. —  A  stockholder  of  a  railroad  riding  In 
a  special  car  on  such  railroad  by  Invitation  of  the  president  of  the 
company  as  a  guest,  may  sue  for  damages  for  personal  Injuries 
caused  by  collision  due  to  negligence  of  servants  of  railroad,  p.  485. 

A  large  number  of  cases  have  afllrmed  this  holding  and  variously 
applied  It  as  follows:  Railroad  Co.  v.  Lockwood,  17  Wall.  374,  21 
L.  688,  holding  common  carrier  unable  by  special  contract  to  ex- 
empt himself  from  liability  for  negligence;  Indianapolis,  etc.,  Co. 
T.  Horst  93  U.  8.  295,  23  L.  899,  holding  passenger  on  cattle  train 
entitled  to  greatest  care;  Waterbury  v.  New  Ywk.  etc,  Co.,  21 
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Blatcbf.  316,  17  Fed.  672,  holding  carrier  bound  to  carry  passenger 
safely,  although  gratuitously;  Whltehouse  v.  Grand  Trunk  B.  B., 
2  Hask.  185,  201,  F.  C.  17,565,  holding  company  liable  for  injuries 
through  negligence  of  servants  to  person  lawfully  on  engine;  Bry- 
ant T.  Chicago,  etc.,  B.  B.,  63  Fed.  998,  12  U.  S.  App.  115,  holding 
carrier  undertaking  carriage  gratuitously  must  exercise  due  care 
in  doing  so;  Albion  Lumber  Co.  y.  De  Nobra,  72  Fed.  741,  44  U.  S. 
App.  847,  holding  company  bound  to  exercise  due  care  in  trans- 
porting gratuitously  on  train;  Fitchburg  B.  B.  t.  Nichols,  85  Fed. 
947,  holding  payment  of  fare  immaterial  in  suit  for  personal  in- 
juries received  on  cattle  train;  Chamberlain  v.  Pierson,  87  Fed. 
426,  holding  company  liable  for  injuries  through  negligence  to  party 
travelling  free  on  his  own  risk;  Chicago,  etc.,  B.  B.  y.  Ehret,  92 
Fed.  821,  holding  payment  of  fare  Immaterial  in  suit  for  injury 
through  negligence;  Little  Rock,  etc.,  B.  B.  v.  Miles,  40  Ark.  820, 
48  Am.  Rep.  11,  holding  carrier  must  exercise  due  care  towards  one 
travelling  on  drover's  ticket;  Ohio,  etc.,  R.  R.  v.  Muhllng,  80  IlL  24, 
81  Am.  Dec.  837,  holding  liability  for  injuries  through  fault  of 
company  not  barred  by  non-payment  of  fare;  Gillen water  v.  Madi- 
son, etc.,  R.  R.,  5  Ind.  348,  61  Am.  Dec.  108,  holding  fact  of  being 
passenger  sufficient  to  give  right  to  damages  for  injury;  Carter  v. 
Louisville,  etc.,  R.  R.,  98  Ind.  556,  49  Am.  Rep.  784,  holding  com- 
pany liable  for  injury  to  one  wrongfully  in .  car  but  negligently 
ejected;  Donaldson  v.  Mississippi,  etc.,  R.  R.,  18  Iowa,  286,  87  Am. 
Dec.  395,  holding  sub-contractor  on  bridge  may  recover  for  injuries 
through  negligence  of  company's  employes;  Rose  v.  Des  Moines, 
etc.,  R.  R.,  39  Iowa,  253,  254,  holding  plaintiff  lawfully  on  train 
may  recover  for  injuries  sustained  through  negligence;  Missouri, 
etc.,  R.  R.  V.  Holcomb,  44  Kan.  339,  24  Pac.  469,  holding  person 
riding  in  box  car  on  ticket  for  such  car  entitled  to  due  care;  Thomp- 
son V.  Tazoo,  etc.,  Co.,  47  La.  Ann.  1113,  17  So.  504,  holding  com- 
pany liable  for  Injuries  to  person  gratuitously  riding  In  officer's 
car;  Hoar  v.  Maine,  etc.,  R.  R.,  70  Me.  71,  35  Am.  Rep.  300,  holding 
person  on  hand-car  on  Invitation  of  foreman  may  recover  for  In- 
juries through  negligence;  Todd  v.  The  Old  Colony,  etc..  R.  R..  8 
Allen.  21.  80  Am.  Dec.  51,  holding  company  liable  for  injury  through 
negligence  to  passenger  not  paying  fare;  Wilton  v.  Middlesex  R. 
R.,  107  Mass.  110,  9  Am.  Rep.  13,  holding  company  liable  for  in- 
juries to  person  on  car  on  Invitation  of  driver;  Quimby  v.  Boston, 
etc.,  R.  R.,  150  Mass.  368,  23  N.  B.  205,  5  L.  R.  A.  848,  holding  one 
admitted  to  rights  of  passenger  entitled  to  precautions  due  one 
paying  fare;  Lemon  v.  Chanslor.  68  Mo.  358.  30  Am.  Rep.  801,  and 
Pembroke  v.  Hannibal,  etc.,  R.  R.,  32- Mo.  App.  68,  both  holding 
passage  being  gratuitous  does  not  aflTect  liability  of  company  for 
negligence;  Buck  v.  People's,  etc.,  Co.,  46  Mo.  App.  564,  holding 
duty  towards  passenger  same  whether  fare  is  paid  or  not;  Perkins 
V.  New  York.  etc..  R.  R.,  24  N.  Y.  201.  82  Am.  Dec.  284,  holding 
carrier  having  gratuitously  received  person  as  passenger  bound  to 
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carry  him  safely;  Carroll  v.  Staten  Island,  etc.,  R.  R.,  58  N.  Y.  184, 
17  Am.  Rep.  225,  holding  company  liable  for  negligence  to  passen- 
ger though  trarelUng  in  violation  of  statute;  Pennsylvania  R.  R. 
T.  Langdon,  92  Pa.  St  82,  87  Am.  Rep.  658,  holding  fact  that  party 
travelled  on  pass  immaterial  in  suit  for  damages  for  Injuries; 
Prince  v.  International,  etc.,  R.  R.,  64  Tex.  145,  holding  company 
liable  for  injury  to  one  carried  gratuitously  on  hand-car;  Washburn 
V.  Nashville,  etc.,  Co.,  8  Head,  644,  75  Aul  Dec.  788,  holding  person 
riding  free  not  barred  from  recovery  for  injuries;  Everett  v. 
Oregon,  etc.,  Co.,  9  Utah,  347,  84  Pac.  290,  holding  person  on  train 
exclusively  for  freight  with  conductor's  knowledge  may  recover 
for  injuries;  Shenandoah,  etc.,  R.  R.  v.  Moose,  83  Va.  829,  3  S.  E. 
797,  holding  passenger  may  recover  for  injuries  through  negligence 
though  in  feeble  health  when  injured;  Lucas  v.  Milwaukee,  etc., 
Co.,  33  Wis.  54,  14  Am.  Rep.  742,  holding  company  liable  for  in- 
juries to  passengers  on  train  on  invitation  of  employes.  See  valu- 
able note  in  8  McCrary,  215,  48  Am.  Rep.  16,  52  Am.  Rep.  282,  283, 
67  Am.  Rep.  890,  and  61  Am.  St  Rep.  87,  88. 

Approved  in  Bayshore  R.  R.  v.  Harris,  67  Ala.  9,  holding  infant 
under,  six  years  is  capable  of  contributory  negligence;  Florida,  etc., 
R.  R.  V.  Hirst  80  Fla.  26,  40,  82  Am.  St  Rep.  26,  35,  11  So.  510, 
618,  16  L.  R.  A.  636,  639,  and  note,  holding  payment  of  fare  not 
absolutely  necessary  to  give  legal  status  of  passenger;  Grand 
Rapids,  etc.,  R.  R.  v.  Boyd,  65  Ind.  534,  holding  carrier  liable  to 
passenger  only  for  injuries  received  through  negligence  of  carrier; 
Hanson  v.  Mansfield,  etc.,  R.  R.,  38  La.  Ann.  118«  58  Am.  Rep.  168, 
holding  riding  on  freight  train  or  in  cab  of  engine  not  contributory 
negligence  per  se;  Helm  v.  McCaughan,  32  Miss.  40,  66  Am.  Dec. 
592,  holding  general  legal  obligation  of  carriers  sufficient  consid- 
eration for  performance  of  carrier's  duties;  Baton  v.  Delaware,  etc., 
Co.,  57  N.  Y.  396,  dissenting  opinion,  majority  holding  company  not 
liable  for  injury  to  person  on  train  on  invitation  of  freight 
conductor. 

Distinguished  in  Higgins  v.  Hannibal,  etc.,  R.  R.,  36  Mo.  434, 
holding  company  not  liable  for  injuries  to  employe  riding  as  em- 
ploye; Whitehead  v.  St.  Louis,  etc..  R.  R.,  22  Mo.  App.  63,  holding 
company  not  liable  for  injuries  to  one  riding  on  cars  against  com- 
pany's rules;  Kinney  v.  Central,  etc.,  R.  R.,  34  N.  J.  L.  516,  3  Am. 
Rep.  268,  holding  passenger  on  contract  freeing  company  from  lia- 
bility for  negligence  cannot  recover  for  negligence;  P.  &  L.  E.  R.  R. 
V.  Bishop,  13  Ohio  C.  C.  396,  holding  under  laws  of  Pennsylvania, 
postal  clerk  cannot  recover  for  personal  injuries  sustained  by  rail- 
road's negligence. 

Carriers. —  Fact  that  party  was  a  guest  paying  nothing  for  his 
carriage,  does  not  affect  duty  of  railroad  company  as  to  safe  car- 
riage, which  duty  is  founded,  not  on  contract  but  in  law,  public 
policy  requiring  that  carriers  of  passengers  be  held  to  greatest  care 
and  diligence,  p.  486. 
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The  following  cases  have  indorsed  this  holding  and  variously 
applied  it:  Steamboat  New  World  v.  King,  16  How.  474,  14  L.  1021, 
doctrine  reaffirmed  as  resting  on  public  policy  and  sonnd  principles 
of  law;  Indianapolis,  etc.,  R.  R.  v.  Horst,  93  U.  S.  296.  23  L.  899, 
holding  passenger  on  cattle  train  entitled  to  greatest  care  and  dili- 
gence; The  City  of  Panama,  101  U.  S.  462,  25  L.  1065,  holding  car- 
rier liable  for  injuries  through  defective  machinery,  defect  being 
discoverable  by  known  means;  Pennsylvania  Co.  v.  Roy,  102  U.  S. 
465,  26  L.  144,  holding  carriers  bound  to  provide  for  safety  of 
passengers;  The  John  G.  Stevens,  170  U.  S.  125,  42  L.  974,  18  S.  Ct. 
549,  holding  action  against  tug  for  loss  of  tow  is  founded  in  tort; 
The  Steamboat  Brooklyn,  2  Ben.  552,  F.  G.  1,938,  holding  action  for 
damage  to  tow  by  steamboat  sounded  in  tort;  The  Steamboat  Deer, 

4  Ben.  355,  F.  G.  3,737,  holding  steamboat  has  duty  of  towing  safe 
towage  in  law  Independent  of  contract;  Central  Trust  Co.  v.  East 
Tennessee,  etc.,  R.  R.,  70  Fed.  766,  holding  action  for  damages  to 
goods  in  transportation  sound  also  in  tort;  Mobile,  etc.,  R.  R.  v. 
Hopkins,  41  Ala.  502,  94  Am.  Dec.  611,  holding  duty  of  carriers  to 
give  safe  coinage  not  avoidable  by  contract;  Arkansas,  etc.,  R.  R. 
V.  Canman,  52  Ark.  525,  18  S.  W.  281,  holding  railroads  bound  to 
use  proper  means  and  highest  skill  in  operation;  Railway  Go.  v. 
Sweet,  60  Ark.  557,  31  S.  W.  573,  upholding  instruction  "railroad 
must  use  highest  degree  of  care  and  skill; "  Treadwell  v.  Whittier, 
80  CaL  589,  13  Am.  St  Rep.  187,  22  Pac.  270,  5  L.  R.  A.  503,  holding 
person  running  elevator  held  to  utmost  care  and  diligence  of  cau- 
tious person;  Western,  etc.,  Co.  v.  Eyser,  2  Colo.  162,  holding  per- 
sons erecting  telegraph  line  bound  to  take  all  precautions  to  pre- 
vent accidents;  Denver  Tramway  Go.  v.  Reid,  4  Colo.  App.  69,  36 
Pac.  275,  holding  extraordinary  care  must  be  exercised  in  operating 
electric  car;  Ohio,  etc.,  Co.  v.  Selby,  47  Ind.  485,  487,  17  Am.  Rep. 
724.  726,  holding  invalid,  contracts  exempting  carrier  from  liability 
for  injuries  through  negligence;  Sandham  v.  Chicago,  etc.,  R.  R., 
38  Iowa.  90,  holding  engineer  in  charge  of  stock  and  passenger 
train  bound  to  use  extraordinary  care;  Rose  v.  Des  Moines,  etc., 
R.  R.,  39  Iowa.  249,  holding  carrier's  liability  not  limited  by  special 
notice  or  contract  on  ticket;  Topeka,  etc.,  Co.  v.  Hlggs,  38  Kan.  385, 

5  Am.  St  Rep.  761,  16  Pac.  675,  holding  company  operating  horse 
cars  must  use  greatest  care  to  which  they  are  susceptible;  Hanson 
T.  Mansfield,  etc.,  Co.,  38  La.  Ann.  114,  58  Am.  Rep.  165.  holding 
company  liable  for  injuries  through  defective  boiler  and  negligence 
of  engineer;  Edwards  ▼.  Lord,  49  Me.  281,  holding  carrier  liable  for 
Injury  which  any  reasonable  skill  and  care  could  have  prevented; 
Knight  V.  Portland,  etc.,  Co.,  56  Me.  241,  96  Am.  Dea  462.  holding 
carrier  bound  to  use  diligence  in  proportion  to  value  of  thing  trans- 
ported; Jacobus  V.  St  Paul,  etc.,  Co.,  20  Minn.  128.  130.  133,  18 
Am.  Rep.  362,  363,  365.  holding  liability  of  railway  not  avoidable 
by  contract  with  passenger  travelling  gratuitously;  HueJsenkamp 
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T,  Citizens,  etc.,  Co.,  87  Ma  M6,  90  Am.  Dec.  400,  holding  carriers 
bound  to  use  extraordinary  care  in  carrying  passengers;  Bryan  v. 
Missouri,  etc.,  B.  R.,  32  Mo.  App.  237,  holding  company's  liability 
for  negligence  unaffected  by  pass  contract;  Madden  t.  Missouri, 
etc.,  R.  R.,  50  Mo.  App.  675,  holding  instruction  "carrier  held  to 
greatest  care  and  diligence,"  not  error;  Spellman  v.  Lincoln,  etc., 
Co.,  36  Neb.  894,  38  Am.  St  Rep.  755,  55  N.  W.  271,  20  L.  R.  A.  318, 
holding  carrier  must  use  extraordinary  care  and  diligence  towards 
passengers;  Taylor  y.  Grand  Trunk,  etc.,  Co.,  48  N.  H.  314,  2  Am. 
Rep.  232,  holding  carriers  bound  to  use  utmost  care  and  diligence; 
Wells  V.  New  York,  etc.,  Co.,  24  N.  Y.  188,  193,  holding  carrier  of 
passengers  required  to  use  all  care  of  which  human  foresight  is 
capable;  Glavin  y.  Rhode  Island  Hospital,  12  R.  I.  434,  34  Am.  Rep. 
689,  holding  fact  that  treatment  was  gratuitous  will  not  exempt 
hospital  from  liability  for  negligence;  Elliot  v.  Newport,  etc.,  Co., 
18  R.  I.  710,  28  Aa  339,  23  L.  R.  A.  209,  holding  carriers  by  elec- 
tricity bound  to  utmost  care  to  prevent  accidents;  Galveston,  eta, 
R.  R.  V.  McCtown,  65  Tex.  646,  holding  carrier  cannot  be  freed  from 
liability  for  negligence  by  contract  with  free  passenger;  Fort 
Worth,  etc.,  R.  R.  v.  Stingle,  2  Tex.  App.  Civ.  619,  holding  carrier 
by  steam  held  to  greatest  possible  care  and  diligence;  Sawyer  v. 
Rutland,  etc.,  Co.,  27  Vt  878,  holding  company  liable  for  injuries 
through  defective  road;  Farish  v.  Reigle,  11  Gratt  712,  62  Am.  Dec 
671,  holding  carriers  of  passengers  liable  for  any  negligence;  Maslin 
V.  Baltimore,  etc.,  R.  R.,  14  W.  Va.  203,  206,  35  Am.  Rep.  757,  759, 
holding  liability  of  carrier  for  negligence  unavoidable  by  contract; 
Bass  V.  Chicago,  etc.,  R.  R.,  36  Wis.  462,  17  Am.  Rep.  500,  holding 
carriers  by  steam  held  to  greatest  possible  care  and  diligence.  See 
valuable  notes  in  3  McCrary,  218,  35  Am.  Dec.  201,  43  Am.  Dec 
356,  64  Am.  Dec.  621,  90  Am.  Dec.  67,  10  Am.  Rep.  374,  378,  33  Anu 
Rep.  764,  57  Am.  Rep.  396,  and  1  Am.  St.  Rep.  200. 

Approved  in  Railroad  Co.  v.  Lockwood,  17  Wall.  383,  21  L.  641, 
and  Hart  v.  Western,  etc.,  Co.,  66  Cal.  591,  6  Pac.  645,  both  holding 
negligence  Is  failure  to  bestow  care  and  skill  which  situation  de> 
mands;  Western  R.  R.  Co.  v.  Young,  51  Ga.  492,  holding  conductor 
must  allow  passenger  to  alight  safely  at  place  agreed'  on;  Sherlock 
V.  Ailing,  44  Ind.  202,  holding  carrier  of  passengers  must  show  in- 
Jury  did  not  result  from  negligence;  Memphis,  etc.,  Co.  v.  McCool, 
83  Ind.  398.  43  Am.  Rep.  72,  holding  In  case  of  injury  to  passenger 
through  act  of  servant,  carrier  must  disprove  negligence;  Clairaln 
V.  Telegraph  Co.,  40  La.  Ann.  182,  3  So.  627,  holding  employment 
being  dangerous  master  bound  to  greatest  care  to  insure  safety  of 
employe;  Flint,  etc.,  Co.  v.  Weir,  37  Mich.  114,  26  Am.  Rep.  502, 
holding  railroad  carrying  baggage  gratuitously  bound  to  no  greater 
care  than  other  gratuitous  bailee;  VIcksburg,  etc.,  R.  R.  v.  Patton, 
81  Miss.  194,  197,  66  Am.  Dec.  570,  572,  holding  company  bound  to 
provide    competent    agents,    and    responsible    for    their    neglect; 
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Chicago  R.  R.  Co.  t.  Scurr,  59  Miss.  464»  42  Am.  Rep.  377,  holding 
company  not  liable  for  exemplary  damages  in  absence  of  willful 
recklessness;  Sawyer  ▼.  Hannibal,  etc.,  R.  R.,  37  Mo.  260,  90  Am 
Dec.  385,  holding  actual  negligence  or  want  of  care  necessary  to 
render  company  liable  for  accidents;  Berry  t.  Missouri,  etc..  R.  R., 
124  Mo.  247,  289,  25  S.  W.  233,  246,  holding  ordinary  care  due  to 
trespassers  on  f reign  train;  Brokaw  v.  New  Jersey,  etc.,  R.  R.,  82 
K.  J.  L.  330,  90  Am.  Dec.  661,  holding  corporations  may  be  sued 
like  individuals  for  torts;  Graham  t.  Davis,  4  Ohio  St  380  62  Am. 
Dec.  291,  and  Cleveland,  etc.,  R.  R.  v.  Curran,  19  Ohio  St  12,  2  Am. 
Rep.  366,  both  holding  company  not  exempt  from  liability  for  negli- 
gence by  contract;  HufP  v.  Austin,  .46  Ohio  St  390,  15  Am.  St  Rep. 
617,  21  N.  E.  866,  holding  prima  facie  presumption  of  negligence  not 
raised  by  explosion  of  boiler  in  sawmill;  Pennsylvania  R.  R.  v. 
Henderson,  51  Pa.  St.  325,  holding  company  not  exempted  from  lia- 
bility for  negligence  by  passenger's  contract  assuming  all  risks; 
Nashville,  ^tc,  R.  R.  v.  Elliott  1  Cold.  616,  78  Am.  Dec.  509,  holding 
company  not  liable  to  employe  for  injurits  through  negligence  of 
himself  or  co-servants;  Nashville,  etc.,  R.  R.  v.  Jones,  9  Heisk.  39, 
holding  company  bound  to  supply  suitable  and  safe  appliances  as 
far  as  possible;  International,  etc.,  R.  R.  v.  Welch,  86  Tex.  206,  40 
Am.  St  Rep.  832,  24  S.  W.  392,  holding  carriers  bound  to  use  such 
care  as  prudent  men  would  under  like  circumstances;  Virginia,  etc., 
Co.  V.  Sayers,  26  Gratt  338,  holding  carrier  cannot  exempt  himself 
from  liability  for  negligence  by  contract  or  otherwise;  Cogswell  v. 
West,  etc.,  Co.,  5  Wash.  St  54,  31  Pac.  413,  holding  carriers  by 
horse-car  bound  to  diligence  of  prudent  men  exercised  in  like  cir> 
cumstances;  Annas  v.  Milwaukee,  etc.,  Co.,  67  Wis.  54,  30  N.  W. 
286,  holding  company  may  limit  liability  to  gratuitous  passenger 
by  special  contract 

Distinguished  in  Bissell  v.  New  York,  etc.,  R.  R.,  25  N.  T.  457, 
holding  carrier  may  limit  liability  to  passenger  by  contract  for 
consideration;  Kielley  v.  Belcher,  etc.,  Co.,  3  Sawy.  434,  445,  F.  0. 
7,760,  holding  liability  for  Injury  to  servant  by  fellow  servant 
founded  on  maxim  "  respondeat  superior; "  Higley  v.  Gilmer,  3 
Mont  103,  35  Am.  Rep.  455,  holding  carrier  need  use  only  ordinary 
care  towards  trespasser  on  coach. 

Master  and  servant — The  master  is  liable  for  the  acts  of  his 
servant  done  In  the  course  of  employment,  even  though  such  act 
be  an  act  of  disobedience  of  express  orders  of  master,  p.  487. 

This  holding  has  been  very  extensively  affirmed  and  relied  upon 
by  later  cases.  Those  which  affirm  and  follow  the  rule  are  in  part: 
Bacon  v.  Robertson,  18  How.  486,  15  L.  502,  holding  corporations 
liable  for  contracts  or  torts  of  agents  in  course  of  employment; 
Philadelphia,  etc.,  Co.  v.  Quigley,  21  How.  211,  16  L.  76,  holding 
corporation  liable  for  acts  of  agents  done  in  course  of  business; 
Savings  Bank  v.  Ward,  100  U.  S.  203,  25  L.  624,  holding  attorney 
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not  liable  to  third  party  for  loss  through  certificate  made  for  client; 
N.  J.  Steamboat  Co.  v.  Brockett,  121  U.  S.  645,  30  L.  1050,  7  S.  Ct 
1041,  holding  negligence  or  misconduct  of  agents  in  transacting 
company's  business,  imputable  to  company;  Singer  Mfg.  Ck>.  t. 
Rahn,  132  U.  S.  523,  33  L.  442,  10  S.  Ct.  176,  holding  master  Uable 
for  act  of  servant  though  act  was  unauthorized  or  forbidden;  Lake 
Shore,  etc.,  R.  R.  t.  Prentice,  147  U.  S.  109,  37  L.  102,  13  S.  Ct  264, 
holding  corporations  like  indiyiduals  liable  for  acts  of  agents  done 
in  course  of  business;  The  Highland  Light,  Chase,  153,  F.  C.  6,477, 
holding  clear  proof  of  diligence  necessary  to  disprove  negligence  in 
explosion  of  steamboat;  The  B.  M.  McChesney,  8  Ben.  161,  F.  C. 
4,463,  holding  company  liable  for  oats  stolen  by  master  of  vessel 
during  transportation;  The  Steam  Tug  R.  F.  Cahill,  9  Ben.  354, 
F.  O.  11,735,  holding  owner  not  liable  for  damages  done  by  tug  not 
in  course  of  employment;  Kielley  v.  Belcher,  etc.,  Co.,  3  Sawy.  438, 
F.  C.  7,760,  holding  corporation  liable  for  Injury  to  servant  through 
negligence  of  fellow  servants  diflTerently  employed;  Pendleton  v 
Kinsley,  8  Cliff.  424,  425,  F.  C.  10,922,  holding  corporation  liable  foi 
injuries  inflicted  by  ticket  agent  in  course  of  employment;  Heinrich 
V.  Pullman,  etc.,  Co.,  10  Sawy.  82,  20  Fed.  101,  holding  corporation 
liable  for  injuries  received  through  negligence  of  porter  in  course 
of  employment;  The  General  Rucker,  35  Fed.  157,  holding  owner 
liable  In  personam  in  admiralty  for  injuries  to  servant  caused  by 
blow  from  mate  to  enforce  order;  Bryant  v.  Chicago,  etc.,  R.  R., 
53  Fed.  999,  12  U.  S.  App.  115,  holding  person  in  carriage  presumed 
there  by  servant's  permission;  Nevada  Bank  v.  Portland,  etc..  Bank, 
59  Fed.  341,  holding  bank  liable  for  cashier's  fraudulent  misrepre- 
sentations regarding  standing  of  customers;  Texas,  etc.,  Co.  v. 
Williams,  62  Fed.  442,  23  U.  S.  App.  379,  holding  company  liable 
for  acts  of  conductor  acting  In  scope  of  employment;  Texas,  etc., 
Co.  V.  Scoville,  62  Fed.  733,  23  U.  S.  App.  506,  27  L.  R.  A.  185, 
holding  company  liable  for  malicious  use  of  whistle  of  locomotive 
in  charge  of  its  servants;  The  Anacles,  93  Fed.  242,  holding  steve- 
dore injured  by  negligence  of  crew  entitled  to  maritime  lien;  Cox 
V.  Keohey,  36  Ala.  345,  76  Am.  Dec.  328,  holding  owners  of  steam- 
boat not  liable  for  collision  by  willful  act  of  servant;  Gilliam  v. 
South,  etc.,  R.  Co.,  70  Ala.  270,  holding  company  liable  for  act  of  con- 
ductor in  scope  of  employment;  Dugglns  v.  Watson,  15  Ark.  127,  60 
Am.  Dec.  667,  holding  carrier  liable  for  act  of  agent  willfully  done, 
in  course  of  service;  Pine  Bluff,  etc.,  Co.  v.  Schneider,  62  Ark.  116. 
84  S.  W.  548,  83  L.  R.  A.  868,  holding  master  liable  for  explosion 
of  gas  caused  by  servant  seeking  defect  in  pipe  with  light;  Turner 
V.  North  Beach,  etc.,  R.  R.  Co.,  34  Cal.  599,  holding  principal  liable 
for  forbidden  acts  of  agent  in  course  of  duty;  Gasway  v.  Atlantic, 
etc.,  R.  R.,  58  Ga.  219,  holding  ralhroads  liable  for  acts  of  con 
ductors  running  trains  In  course  of  dutle?;  Glllenwater  v.  Madison, 
etc.,  Co.,  5  Ind.  342.  61  Am.  Dec.  103,  holding  disobedience  of  ser- 
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vant  does  not  excuse  liability  of  carrier  for  personal  injuries;  Jctfer 
sonville  t.  Rogers,  38  Ind.  126,  10  Am.  Rep.  109,  holding  railroad 
liable  for  act  of  conductor  in  scope  of  duty,  though  contrary  to 
orders;  Indianapolis,  etc.,  Co.  v.  Anthony,  43  Ind.  188,  holding 
railroad  liable  for  unauthorized  acts  of  conductor  In  discharge  of 
duty;  Wright  y.  Compton,  53  Ind.  339,  holding  master  liable  for 
negligence  of  quarry  men  In  blasting  stone  near  public  highway; 
Pittsburgh,  etc.,  R.  R.  ▼.  Kh-k,  102  Ind.  402,  62  Am.  Rep.  677,  1 
N.  E.  852,  holding  company  liable  for  injury  caused  by  servant 
transferring  hand-car  to  another  road;  Flora  y.  Russel,  138  Ind.  160, 
37  N.  B.  595,  holding  company  liable  for  malicious  prosecution  by 
employes  In  company's  interest;  Hammond  v.  New  York,  etc.,  B.  R., 
6  Ind.  App.  536,  31  N.  E.  820,  holding  company  liable  for  violation 
of  speed  ordinance  by  engineer  against  company's  orders;  Shauver 
V.  Phillips,  7  Ind.  App.  16,  32  N.  B.  1132,  holding  contractors  liable 
regardless  of  orders  for  damage  by  servants  In  hauling  gravel  from 
field. 

Elsewhere  the  following  affirm  and  rely  upon  the  syllabus  prin- 
ciple: De  Gamp  v.  Mississippi,  etc.,  R.  R.,  12  Iowa,  350,  holding 
railroad  Uable  for  negligent  acts  of  agent  in  scope  of  employment; 
Kansas,  etc.,  Ck>.  v.  Central  Bank,  etc.,  34  Kan.  637,  9  Pac.  752, 
holding  corporation  liable  for  money  received  by  manager,  through 
mistake  of  bank  cashing  check;  Robinson  v.  Webb,  11  Bush,  482, 
holding  contractor  liable  for  unauthorized  undermining  of  founda- 
tion of  house  by  servant;  Jullen  v.  Captain,  etc.,  27  La.  Ann.  378, 
holding  owners  liable  for  injuries  to  passengers,  through  neglect  of 
employes  In  disembarking;  Vredenburg  v.  Behan,  33  La.  Ann.  641, 
holding  club  president  unaware  of  bear's  presence  liable  for  In- 
juries by  it  through  keeper's  negligence;  Goddard  v.  Grand  Trunk 
R.  R.,  57  Me.  216,  2  Am.  Rep.  43,  holding  company  liable  for  ma- 
licious assault  on  passenger  by  brakeman;  Woodcock  v.  Calais,  68 
Me.  246,  holding  city  liable  for  damage  for  removal  of  wall  and 
fence  by  street  commissioner;  Rhoda  v.  Annis,  75  Me.  25,  46  Am. 
Rep.  356,  holding  person  liable  for  fraudulent  representations  of 
son  as  agent  in  sale  of  farm;  Northern,  etc.,  Co.  v.  State,  29  Md. 
442,  96  Am.  Dec.  552,  holding  company  liable  for  treatment  of  per- 
son by  agents  after  injuries  received;  Moore  v.  Fitchburg,  etc., 
R.  R.,  4  Gray,  468,  64  Am.  Dec.  85,  holding  company  liable  for 
ejection  of  passenger  who  paid  fare,  by  conductor;  Ramsden  v. 
Boston,  etc.,  R.  R.,  104  Mass.  120,  6  Am.  Rep.  201,  holding  company 
Uable  for  battery  by  conductor  upon  passenger  In  enforcing  pay- 
ment of  fare;  Bryant  v.  Rich,  106  Mass.  188.  8  Am.  Rep.  312,  hold- 
ing carrier  liable  for  assault  by  steward  and  waiters  upon  passen- 
ger on  steamboat;  George  v.  Gobey.  128  Mass.  290,  35  Am.  Rep.  877, 
holding  master  liable  for  wrongful  sale  of  liquor  by  servant,  con- 
trary to  orders;  Fogg  v.  Boston,  etc.,  R.  R.,  148  Mass.  518,  12  Am. 
Bt  Rep.  586,  20  N.  E.  110,  holding  company  liable  for  posting  libel- 
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Iou8  matter  In  office  in  charge  of  employe;  Vlcksburg,  etc.,  Ck>.  v. 
Patton,  31  Miss.  196,  66  Am.  Dec.  571,  holding  company  liable  for  tor- 
tious act  of  agent;  Minter  y.  Pacific  R.  R.,  41  Mo.  608,  97  Am.  Dec. 
290,  holding  company  liable  for  articles  received  by  baggage  mas- 
ter contrary  to  orders;  Perkins  y.  Missouri,  etc.,  Co.,  55  Mo.  213, 
holding  company  liable  for  willful  act  of  conductor  in  ejecting  per- 
son from  train;  Siegrist  y.  Amot,.  10  Mo.  App.  201,  holding  master 
liable  to  person  gratuitously  riding  in  carriage  for  negligence  of 
servant;  ESads  y.  Metropolitan,  etc.,  Co.,  43  Mo.  App.  545,  holding 
carrier  liable  for  act  of  conductor  done  during  discharge  of  duty; 
Quigley  y.  Central,  etc.,  Co.,  11  Ney.  364,  holding  carrier  liable  for 
malicious  act  of  agent  in  course  of  business;  Brokaw  y.  New  Jersey, 
etc.,  Co.,  32  N.  J.  li.  331,  90  Am.  Dec.  662,  holding  corporation 
clyilly  liable  for  tortious  acts  of  servants  in  scope  of  employment; 
Weed  y.  Panama  R.  R.  Co.,  17  N.  Y.  867,  72  Am.  Dec.  477,  holding 
company  liable  for  willful  delaying  of  train  by  conductor  in  disre- 
gard of  duty;  Qulnn  y.  Power,  87  N.  Y.  539,  41  Am.  Rep.  395,  hold- 
ing company  liable  for  injuries  through  collision  though  vessel  had 
deviated  from  usual  course;  Pierce  v.  North  Carolina  R.  R.,  124  N.  C. 
96,  32  S.  B.  402,  holding  company  liable  for  trespasser's  death  by  act 
of  servant  in  course  of  employment;  Redding  v.  South  Carolina 
R.  R.  Co.,  3  S.  C.  7,  8,  16  Am.  Rep.  687,  688,  holding  company  liable 
for  ejection  of  person  from  waiting-room  by  servant  in  charge; 
Pollock  v.  Carolina,  etc.,  Assn.,  51  S.  C.  432,  64  Am.  St  Rep.  693, 
29  S.  B.  82,  holding  bank  bound  by  agreement  of  cashier,  though 
made  without  valuable  consideration;  Bchols  v.  Dodd,  20  Tex.  195, 
holding  master  liable  to  owner  for  injury  to  slave  by  overseer  while 
inflicting  punishment;  Palmer  v.  St  Albans,  60  Vt  437,  6  Am.  St 
Rep.  128,  13  AtL  574,  holding  master  liable  for  all  acts  of  servant 
done  in  course  of  employment;  De  Voss  v.  Richmond,  18  Gratt  359, 
98  Am.  Dec.  660,  holding  city  liable  for  neglect  of  officer  in  not 
certifying  bond  on  residue;  White  v.  Railway  Co.,  26  W.  Va.  805, 
holding  company  liable  for  acts  of  conductor  in  ejecting  passenger 
from  train;  Gregory  v.  Ohio,  etc.,  Co.,  37  W.  Va.  615,  16  S.  B.  822, 
holding  company  liable  for  injury  to  person  on  hand-car  taken  out 
for  company's  business;  Bass  v.  Chicago,  etc.,  R.  R.,  36  Wis.  463,  17 
Am.  Rep.  502,  holding  company  responsible  to  passengers  for  acts 
of  officers  conducting  train;  Craker  v.  Chicago,  etc.,  R.  R.,  36  Wis. 
675,  17  Am.  Rep.  511,  holding  company  liable  for  willful  assault 
of  conductor  on  passenger. 

Cited  in  valuable  note  in  12  Am.  Dec.  241,  35  Am.  Dec  198,  38 
Am.  Dec.  346,  and  62  Am.  Dec.  379,  380.  Approved  in  Galena,  etc., 
R.  R.  v.  Yarwood,  16  111.  469,  holding  plaintiff  cannot  recover  for 
injuries  received  in  different  car  from  car  agreed  on;  Goddard  v. 
Grand  Trunk  Ry.,  67  Me,  237,  in  dissenting  opinion,  majority  hold- 
ing company  liable  for  act  of  brakeman  within  course  of  employ- 
ment; Goddard  t.  Grand  Trunk  Ry.,  57  Me.  260,  dissenting  opinion. 
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majority  holding  company  liable  for  act  of  brakeman  In  discharge 
of  dnty;  Perry  ▼.  House  of  Refuge,  63  Md.  25,  52  Am.  Rep.  499, 
holding  charitable  Institution  not  liable  for  assault  on  Inmate  by 
officer;  State  ▼.  Western,  etc.,  Co.,  63  Md.  443,  holding  brakeman 
off  duty  not  such  co-employe  as  to  relieve  company  of  liability; 
New  Orleans,  etc.,  Ck>.  v.  Harrison,  48  Miss.  120,  12  Am.  Rep.  301, 
holding  company  not  liable  for  malicious  act  of  conductor  beyond 
scope  of  duties;  Prince  v.  International,  etc.,  Co.,  64  Tex.  147, 
holding  person  on  hand-car  on  Invitation  of  employes  Is  lawfully 
on  car. 

Damages. —  An  Instruction  that  damages.  If  any,  are  to  be  con- 
fined to  direct  and  Immediate  consequences  of  the  Injury  Is  not 
objectionable,  p.  470. 

Cited  and  followed  In  Lake  Shore,  etc.,  Co.  v.  Prentice,  147  U.  8. 
112,  87  L.  103,  13  S.  Ct  264,  266,  holding  company  not  liable  for 
punitive  damages  for  Illegal  arrest  of  passenger  by  conductor. 

14  How.  488-606,  14  L.  510,  WBBSTBR  v.  COOPER. 

Trusts  —  Bstate  of  trustee. —  Devise  to  trustees  and  their  heirs 
to  certain  uses  with  remainders  over,  conveys  the  legal  estate  to 
cestuls  que  use,  unless  will  Imposes  duties  on  trustees,  performance 
of  which  requires  vesting  of  legal  estate  in  them,  In  which  case 
they  take  an  estate  commensurate  with  trust,  p.  499. 

Cited  and  followed  In  Doe  v.  Consldlne,  6  Wall.  471,  18  L.  873, 
holding  extent  and  duration  of  trust  estate  measured  by  objects  of 
Its  creation;  Ex  parte  Anderson,  2  Hughes,  303,  F.  C.  351,  holding 
trust  estate  does  not  pass  by  assignment  In  bankruptcy;  Ward  v. 
Amory,  1  Curt  427,  P.  C.  17,146,  holding  trustees  hold  under  will 
Interest  necessary  to  discharge  duties  of  trust;  Young  v.  Commis- 
sioners, etc.,  53  Fed.  899,  holding  trustees  take  estate  In  fee  simple, 
such  estate  being  necessary  for  objects  of  trust;  Xlger  v.  Anderson, 
78  Fed.  783,  holding  object  of  trust  being  sale  of  lands  executor 
takes  In  fee;  Jenkins  v.  Merritt,  17  Fla.  322,  holding  devise  In  trust 
to  A.  for  use  of  B.,  vests  title  In  trustee;  Fleming  v.  Hughes,  99 
Qa.  447,  449,  27  S.  B.  792,  793,  holding  objects  of  trust  ceasing, 
trustee's  estate  Is  terminated;  Meek  v.  Briggs,  87  Iowa,  617,  43  Am. 
St  Rep.  413,  54  N.  W.  457,  holding  law  presumes  testator  Intended 
trustees  to  have  estate  sufficient  to  execute  powers  given;  Long  v. 
Long,  62  Md.  65,  holding  trustee's  estate  In  land  no  greater  than 
necessary  for  purposes  of  trust;  Hutchlns  v.  Hey  wood,  50  N.  H. 
497,  holding  devise  to  trustees  for  certain  uses  gives  legal  title  to 
cestuis  que  use;  Wltham  v.  Brooner,  63  111.  347,  holding  conveyance 
to  use  of  person  prescribing  no  trust  carries  legal  title  to  cestui 
que  use. 

Trusts  —  Bstate  of  trustee. —  Use  of  same  words  in  devising  two 
parcels  •<  land  to  trustees  does  not  necessarily  vest  legal  estate 
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in  both  parcels  in  trustees  because  they  take  legal  estate  in  one 
parcel,  p.  409. 

Tnuts^Bstata  of  trustee. —  Express  limitations  of  Ufe  estates 
to  trustees  to  preserve  contingent  remainders  which  would  be  in- 
operative  if  trustees  took  fee,  show  intention  of  testator  that  trus- 
tees are  not  to  hold  fee,  p.  600. 

Shelley's  case. —  Devise  to  daughter  for  life,  remainder  to  her 
sons  as  tenants  in  common,  and  to  heirs  of  their  body,  did  not  give 
daughter  estate  tail  under  rule  in  Shelley's  case,  for  fee  tail  is  not 
limited  to  heirs  in  tail  of  first  taker,  p.  600. 

Cited  and  followed  in  Ward  v.  Amory,  1  Ourt  429,  P.  O.  17,146. 
holding  limitation  to  particular  class  of  heirs  only  not  within  rule 
of  Shelley's  case;  Ridge  way  v.  Lauphear,  99  Ind.  257,  holding  de- 
vise of  land  to  son  for  life,  remainder  to  children,  gives  son  life 
estate. 

Wills. —  Limitation  by  way  of  remainder  to  sons  of  first  taker, 
as  tenants  in  common,  shows  intention  of  testator  that  ancestor 
should  not  take  estate  in  fee  or  in  tail,  and  that  sons  take  as  pur- 
chasers, p.  500. 

Wills  —  CondittoBB  subseqnesit. —  Where  devise  of  land  Is  upon 
condition  subsequent,  such  condition  is  not  broken  till  devisee  takes 
actual  possession,  and  if  condition  be  broken,  only  person  to  whom 
lands  are  devised  over  may  take  advantage  thereof,  p.  501. 

Cited  and  followed  in  Davis  v.  Gray,  16  Wall.  230.  21  L.  456, 
holding  grantor  or  his  heirs  must  sue  for  breach  of  condition  subse- 
quent; Ruch  T.  Rock  Island,  97  U.  S.  696,  24  L.  1102,  holding 
breach  of  condition  subsequent  gives  grantor  and  heirs  non-trans- 
ferable right  of  action  therefor. 

Approved  in  Sexton  v.  Chicago  Storage  Co.,  129  111.  332,  16  Am. 
St  Rep.  280,  21  N.  B.  922,  holding  right  to  enter  for  breach  of  con- 
dition subsequent  is  mere  chose  in  action;  Walker  Branch,  etc.. 
Church  T.  Directors,  etc.,  Assn.,  11  Ohio  C.  C.  190,  holding  right 
to  sue  for  breach  of  trust  unassignable. 

Adverse  possession  will  not  run  against  person  until  he  has 
right  of  entry  on  land,  p.  501. 

Cited  and  followed  in  Wass  v.  Buckman,  88  Me.  861,  holding 
adverse  possession  will  not  run  against  one  having  no  right  to 
possession;  Piatt  v.  Churchill,  42  Me.  477,  holding  reversioner  hav- 
ing no  right  of  entry  during  particular  estate,  no  possession  is  ad- 
verse. Approved  in  Mitchell  v.  Mutphy,  43  Fed.  428,  holding  stat- 
ute does  not  run  in  favor  of  tenant  where  possession  is  in  subor- 
dination to  owner;  Pratt  v.  Churchill.  42  Me.  478,  holding  tenants 
onable  to  dlsseiit  reversioner,  unable  to  acquire  by  disseisin  claim 
for  betterments. 
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Constitutional  law. —  Any  act  of  legislature  of  Maine,  the  effect 
of  which  Is  to  bar  an  action  for  land  in  which  plaintiff  has  a  good 
and  legal  title  at  time  of  passage  of  such  act,  being  in  conflict  with 
the  State  Constitution,  it  inoperatlye  and  yoid,  as  regards  title  to 
such  land,  p.  504. 

Cited  and  followed  in  Adams  y.  Palmer,  51  Me.  493,  holding  leg- 
islature cannot  deprlTe  one  of  Tested  right  of  dower;  Forster  t. 
Forster,  129  Mass.  563,  reylewlng  cases  and  holding  statute  depriy- 
ing  one  of  vested  right  is  unconstitutional;  Qulmby  ▼.  Hazen,  54 
Vt  140,  holding  unconstitutional  statute  giving  Uen  to  subcon- 
tractor against  owner  not  party  to  contract.  See  valuable  note  in 
11  Am.  Dec  98t 

Federal  courts. —  The  decision  of  the  State  court  upon  both  its 
Constitution  and  laws  is  final,  while  Constitution  remains  in  force, 
and  United  States  courts  receive  such  construction  as  part  of  fun- 
damental law  of  State,  p.  505. 

Cited  and  followed  in  Lefflngwell  v.  Warren,  2  Black,  603,  17  L. 
262,  holding  United  States  courts  bound  by  construction  of  State 
statute  by  highest  State  court;  Southern  Pacific  R.  R.  v.  Orton,  6 
Sawy.  196,  82  Fed.  478,  F.  C.  13,188a,  holding  seUled  Judicial  con- 
struction of  constitutional  provision  regarded  as  becoming  part  of 
instrument;  Mitchell  v.  Lippincott,  2  Woods,  472,  F.  C.  9,665,  col- 
lecting cases  and  holding  settled  construction  of  State  statute  con- 
sidered as  part  of  statute;  Lavin  v.  Emigrant,  etc.,  Banls,  18 
Blatchf.  13,  1  Fed.  652,  holding  Federal  courts  must  follow  New 
York  courts  in  construing  Constitution  of  New  York;  In  re  Wyllie, 
2  Hughes,  461,  F.  C.  18,112,  collecting  cases  and  holding  Federal 
courts  bound  by  construction  of  State  Constitution  given  by  highest 
State  court;  Greene  v.  James,  2  Curt  189,  F.  C.  5,766,  holding 
highest  State  court  must  construe  State  Constitution  determining 
conflict  of  State  statutes  therewith;  Zerega  v.  McDonald,  1  Woods, 
408,  F.  C.  18,212,  holding  construction  of  State  statute,  though  con- 
flicting with  authority  in  other  States,  must  be  taken  as  part  of 
statute;  State  v.  Grand  Trunk  R.  R.,  3  Fed.  889,  and  McClure  v. 
Owen,  26  Iowa,  253,  256,  both  holding  Federal  must  follow  State 
courts  in  construction  of  State  Constitution.  Approved  in  Gelpcke 
V.  Dubuque,  1  Wall.  210,  17  L.  527,  dissenting  opinion,  majority 
holding  United  States  courts  will  not  follow  State  courts  in  all 
changes  of  construction  of  statutes;  Fallbrook,  etc,  DIst  v.  Bradley, 
164  U.  S.  155,  41  L.  387,  17  S.  Ct.  02,  collecting  cases  and  holding 
United  States  courts  must  decide  whether  statute,  as  construed  by 
State  court,  conflicts  with  Federal  Constitution;  McElvain  v.  Mudd, 
44  Ala.  63,  4  Am.  Rep.  116,  holding  statute  of  Alabama,  conflicting 
with  Federal  Constitution.  Is  invalid. 

Dl$;tinguished  In  Burgess  v.  Seligman,  107  U.  S.  34,  n.,  27  L.  365, 
2  S.  Ct  22,  collecting  cases  aud  holding  United  States  court  exerciss 
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Independent  Judgment  on   State  statutes   uninterpreted  by   State 
courts. 

Miscellaneous.*- Mlsdted  in  Tufts  t.  Tufts,  8  Wood.  &  M.  483, 
F.  a  14,238. 

14  How.  506-611,  14  L.  618,  SHBPPARD  T.  GRAVES. 

Incongruities  of  practice  should  be  avoided,  as  tending  to  con- 
found proceedings  of  courts,  p.  609. 

• 

Oited  and  approved  in  Lanning  v.  Loclsett,  4  Woods,  459,  11  Fed. 
817,  holding  court  must  talse  pleadings  as  parties  make  them,  and 
determine  rights  thereunder. 

Pleading. —  Matters  appertaining  solely  to  Jurisdiction  of  court 
or  to  disabilities  of  suitors,  must  not  be  blended  with  questions  en- 
tering Into  subject-matter  of  controversy,  and  all  defenses  Involv- 
ing inquiries  into  subject-matter  admit  competency  of  parties,  and 
Jurisdiction  of  court,  p.  509. 

Oited  in  Adams  v.  White,  1  Fed.  Gas.  156,  holding  matters  apper- 
taining to  Jurisdiction  not  to  be  blended  with  matters  going  to 
merits;  Rellly  v.  Dougherty,  60  Md.  278,  holding  Orphans'  Oourt 
must  be  satisfied  of  petitioner's  right  to  sue  before  transmitting 
issues  for  triaL 

Objections  to  Jurisdiction  of  court,  or  to  competency  of  parties 
or  to  return  on  service  of  summons,  or  plea  of  misnomer  are  plead- 
able in  abatement  bnly  and  if,  after  such  plea,  defense  going  to 
merits  of  case  be  interposed,  pleas  in  abatement  become  immaterial 
and  are  waived,  pp.  510,  511. 

Oited  and  followed  In  Shepherd  v.  Graves,  14  How.  512,  14  L.  521, 
holding  pleading  of  general  issue  waives  prior  pleas  in  abatement; 
Dred  Scott  v.  Sandford,  19  How.  519,  15  L.  748,  holding  plea  in 
abatement  Impugning  Jurisdictional  averments  waived  on  answer 
to  merits;  De  Sobry  v.  Nicholson,  8  Wall.  423,  18  L.  264,  holding 
plea  In  abatement  to  Jurisdiction  cannot  be  raised  at  tiial  upon 
merits;  Blackburn  t.  Selma,  etc,  B.  R.,  2  Flipp.  533,  F.  0.  1,467, 
holding  that  corporation  was  never  organized  should  be  pleaded  In 
abatement  to  defeat  Jurisdiction;  Da  vies  v.  Lathrop,  21  Blatchf. 
165,  18  Fed.  566,  holding  right  to  show  plalntitT's  residence  in  de- 
fendant's State  waived  by  answer  to  merits;  Sharon  v.  Hill,  10 
Sawy.  668,  26  Fed.  723,  S.  O.,  11  Sawy.  366,  26  Fed.  388,  both  holding 
question  of  citizenship  of  parties  could  be  raised  only  on  plea  in 
abatement;  Oregon  B.  B.  v.  Oregon,  etc.,*  Co.,  11  Sawy.  567,  27  Fed. 
270,  holding  that  plaintiff  Is  not  corporation  or  citizen  must  be 
pleaded  In  abatement;  Wlttemore  v.  Malcolmson,  28  Fed.  606,  hold- 
ing defendant  admitting  or  waiving  Jurisdiction  cannot  plead  in 
abatement  thereto;  Outhbert  v.  Galloway,  35  Fed.  468,  holding 
showing  of  falsity  of  plalntHTs  allegation  of  citizenship  does  not 
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entitle  defendant  to  verdict;  Imperial,  etc.,  Go.  ▼.  Wyman,  38  Fed. 
576,  8  L.  R.  A.  505,  and  n.,  holding  plea  to  Jurisdiction  la  made  by 
plea  In  abatement  separately  pleaded  and  tried;  Simon  t.  Honse, 
46  Fed.  819,  holding  act  of  1875  gives  court  power  to  summarily 
dismiss  suit  Improperly  In  Jurisdiction;  Butchers,  etc.,  Go.  v.  Louis- 
ville, etc,  Co.,  67  Fed.  40,  31  U.  S.  App.  252,  defendant  plead- 
ing to  merits  admits  averments  of  Jurisdictional  amounts  In  bill; 
Tyler  v.  Murray,  57  Md.  438,  439,  holding  plea  to  merits  a  waiver 
of  plea  to  Jurisdiction;  Newport  News,  etc.,  Co.  v.  Thomas,  96  Ky. 
615,  29  8.  W.  438,  holding  motion  to  quash  summons  waived  by 
answering  to  merits,  though  answer  denies  waiver;  Orusen  v.  Mc- 
Kalg,  57  Md.  459,  holding  plea  in  abatement.  Issue  having  been 
Jolnedjthereon,  waived  by  plea  in  bar;  Rheem  v.  The  Naugatuck,  etc., 
Co.,  83  Pa.  St  364,  holding  in  suit  by  corporation  lack  of  Incorpora- 
tion must  be  pleaded  In  abatement  Approved  In  Spencer  v.  Laps- 
ley,  20  How.  267,  15  L.  904,  holding  plea  In  abatement  pleaded  after 
plea  in  bar  filed,  was  properly  disallowed;  Tlse  v.  Shaw,  68  Md.  9, 
11  AtL  583,  dissenting  opinion,  majority  holding,  under  Maryland 
statute,  substitution  of  Infant  for  deceased  party  In  ejectment, 
stayed  proceeding  during  Infancy;  Dutcher  v.  Dutcher,  39  Wis.  662, 
holding  defense  that  respondent  is  not  citizen  of  State,  inadmissi- 
ble under  general  denial. 

Distinguished  In  Nashua,  etc,  R.  R.  v.  Lowell  R.  R.,  136  U.  S. 
373,  34  L.  367,  10  S.  Ot  1007,  holding  under  statute  court  may 
summarily  dismiss  suit  for  want  of  Jurisdiction;  Rae  v.  Grand 
Trunk  R.  R.,  14  Fed.  402,  holding  court  may  dismiss  suit  whenever 
matter  appears  not  properly  within  Jurisdiction;  Draper  v.  Spring- 
port,  21  Blatchf.  243,  15  Fed.  331,  holding  under  code  pleas  in 
abatement  must  be  pleaded  and  tried  like  other  defenses;  Mis- 
souri, etc.,  R.  R.  V.  Meehy  69  Fed.  755,  32  U.  S.  App.  691,  30  L.  R. 
A.  252,  holding,  under  act  of  March  3,  1875,  court  must  dismiss 
suit  appearing  to  be  not  properly  within  Jurisdiction;  Jones  v. 
Rowley,  73  Fed.  288,  holding,  under  State  codes  diverse  citizenship 
may  be  put  In  issue  by  general  denial. 

In  United  States  courts  it  is  necessary  to  set  forth  grounds  of 
their  Jurisdiction,  and  when  such  Jurisdiction  Is  set  forth  In  plead- 
ings, it  is  taken  prima  facie,  as  existing,  and  burden  of  proof  Is 
on  party  denying  it,  p.  510. 

Cited  and  followed  in  Dred  Scott  v.  Sandford,  19  How.  567,  15  L. 
768,  holding  plalntitr  averring  citizenship,  defendant  must  plead  In 
abatement,  and  prove  truth  of  plea;  Waters  v.  Barrill,  131  U.  S. 
Appx.  Ixxxiv,  18  L.  879,  holding  declaration  showing  alienage 
and  citizenship  of  parties  sufficient  to  give  Jurisdiction;  Roberts  v. 
Lewis,  144  U.  &.  656,  36  L.  582,  12  S.  Ct  782,  holding  requisite  clt- 
laenship  of  parties  not  appearing  of  record.  Circuit  Court  has  no 
Jurisdiction;  Sharon  v.  HUl,  10  Sawy.  897,  8.  O.,  10  Sawy.  669,  26 
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Fed.  728,  holding  burden  of  proof  Is  on  defendant  to  show  lack  of 
jurisdiction;  Wlckham  t.  Morehouse,  16  Fed.  327,  holding,  where 
one  api>ears  throughout  record  as  citizen,  party  denying  citizenship 
must  prove  It;  Gilmer  t.  Grand  Rapids,  16  Fed.  711,  holding  one 
alleging  n<m-resldence  of  plaintiff  In  Wisconsin,  to  defeat  Jurisdic- 
tion, must  proTe  It;  Foster  t.  Cleveland,  etc,  R.  R.,  66  Fed.  436, 
holding  proof  not  being  given  to  overthrow  allegation  of  citizen- 
ship, allegation  must  stand;  Hewitt  v.  Story,  64  Fed.  523,  29  U.  6L 
App.  155,  30  L.  R.  A.  274,  and  n.,  holding  burden  of  proof  on  defend- 
ant  denying  citizenship  of  plaintiff  In  New  York.  See  valuable  note 
in  1  McGrary,  86.  Approved  In  Dred  Scott  v.  Sandford,  19  How. 
590,  15  L.  777,  holding  court  examines  averments  of  citizenship  as 
put  In  Issue  by  plea  to  jurisdiction. 

General  issue. —  Residence,  or  right  of  party  to  sue  as  Incident  to 
residence,  cannot  be  inquired  into  under  general  Issue,  p.  511. 

Variance. —  There  is  no  variance  between  note  and  descriptlos 
of  note  where  note  is  dated  "Matagorda,"  and  description  r^ates 
that  Matagorda  Is  in  State  of  Texas,  p.  511. 

Promissory  notss  need  not  be  dated  at  the  beginning  only;  the 
date  may  be  put  at  any  part  of  note,  p.  511. 

14  How.  512-518,  14  L.  521,  SHBPPARD  v.  GRAYBS. 

VMeral  courts. —  Plaintiff  averring  enough  by  way  of  residence, 
to  show  jurisdiction  of  court  and  nothing  being  adduced  to  im- 
peach it,  jurisdiction  stands  as  stated,  and  plaintiff  need  produce 
no  evidence  to  support  it,  p.  518. 

Gited  and  followed  in  Sharon  v.  Hill,  10  Sawy.  897,  plea  to  juris- 
diction not  supported  by  testimony  is  adjudged  false;  Sharon  v. 
Hill,  10  Sawy.  669,  26  Fed.  723,  S.  G.,  11  Sawy.  366,  26  Fed.  388, 
holding  in  plea  in  abatement,  burden  of  proof  is  on  defendant;  Gil- 
mer V.  Glty  of  Grand  Rapids,  16  Fed.  711,  and  Hewitt  v.  Story,  64 
Fed.  523,  29  U.  S.  App.  155,  30  L.  R.  A.  274,  and  n.,  both  holding 
defendant  must  prove  allegations  in  plea  in  abatement  to  estab- 
lish want  of  jurisdiction;  Blair  v.  Silver,  etc..  Mines,  93  Fed.  335, 
holding  citizenship,  prima  facie,  established  by  long-continued  resi- 
dence in  one  place. 

Waiver. —  Defendant,  by  pleading  to  general  issue  after  pleas  in 
abatement,  waives  those  pleas  and  surrenders  positions  covered  by 
them,  p.  518. 

Gited  and  followed  In  Sharon  r.  Hill,  10  Sawy.  668,  26  Fed.  728, 
holding  question  of  citizenship  can  only  be  raised  on  plea  In 
abatement;  Imperial,  etc..  Go.  v.  Wyman,  88  Fed.  576,  8  L.  R.  A. 
505,  and  a.,  holding  question  of  jurisdiction  cannot,  in  Federal 
courts,  be  raised  under  general  denial;  Rheem  v.  Naugatuck,  etc, 
Co.,  33  Pa.  St  364,  holding  plaintiffs  not  required  to  iirove  incorpo- 
ration or  charter. 

Vol.  V  — 19 
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14  How.  613-625,  14  L.  622,  MARSH  y.  BROOKS. 

Indian  lands. —  Permission  giyen  by  lientenant-goyemor  of 
Upper  Louisiana  to  settle  and  inhabit  lands  claimed  by  Indians, 
being  only  promise  of  title  in  future,  but  no  concession  of  land,  did 
not  giye  right  to  league  square  of  land,  but  as  party  held  actual 
possession  of  land,  he  was  entitled  under  act  of  Ck)ngress  to  640 
acres,  If  land  lay  In  part  of  Louisiana  to  which  Indian  title  had  been 
extinguished,  pp.  521,  622. 

Indian  lands.— Under  Spanish  rule,  existing  Indian  claims  pre- 
cluded inhabitation  and  cultlyation  of  land  so  claimed,  except  on 
written  permission  from  the  Spanish  governor,  p.  622. 

Indian  lands. —  Title  of  one  holding  Indian  lands  under  Spanish 
authority  reviewed  and  applied,  pp.  623,  524. 

Publio  lands. —  Confirmation  act  of  1816  carried  title  with  it,  and 
patent  Issued  under  act,  according  to  survey  subsequently  made, 
and  reciting  facts  necessary  to  connect  confirmation  with  the  pat- 
ent gives  date  to  It,  as  a  legal  title,  from  the  date  of  the  confirma- 
tion, p.  624. 

Cited  and  followed  In  Aubuchon  v.  Ames,  27  Mo.  08,  holding 
confirmation  by  act  of  1816,  highest  evidence  of  title;  Langlois  v. 
Cirawf ord,  69  Mo.  470,  holding  title  under  confirmation  act  of  1816 
passed  at  date  of  act  Approved  In  Phelps  r.  Kellogg,  15  IlL  137. 
holding  title  passes  from  United  States  to  party  In  whose  name 
sntry  was  made. 

14  How.  525-528»  14  L.  526^  JACKSON  ▼.  HALB. 

Warehouse  receipt.—  For  wheat  Issued  on  payment  equal  In  value 
to  quantity  of  wheat  named  In  receipt,  no  wheat  being  stored  by 
holder  of  receipt,  does  not  give  right  to  sue  in  replevin  for  wheat 
in  warehouse  held  by  third  party  to  which  holder  of  receipt  can 
show  no  title.  It  being  Immaterial  whether  wheat  was  In  general 
mass  or  not,  plaintiff  having  none  there,  p.  527. 

Evidence. —  To  prove  that  party  to  whom  warehouse  receipt  was 
Issued,  had  stored  no  grain  In  warehouse,  was  properly  admissible, 
such  being  the  real  fact  in  dispute,  p.  627. 

Trial  Judgment. —  Plaintiff  cannot  comi^aln  of  remlssioii  of  dam- 
ages reducing  judgment  against  him,  p.  628. 

Damages. —  Where  plaintiff  usei  processes  of  law  willfully  and 
oppressively,  as  by  objecting  to  remission  of  part  of  judgment 
against  him  to  cause  delay,  proof  of  his  conduct  and  of  conduct  of 
agents  In  this  respect,  and  of  damage  to  defendant  by  loss  of  fSyo^ 
able  markets,  were  property  submitted  to  the  consideration  of  the 
jury  in  estimating  damages,  pu  628» 

Not  cited. 
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14  How.  528-532,  14  L.  528,  8TBPHBN8  ▼.  OADT. 

Oopyrlglit  purchaBor  of  copper-plate  at  sberilTB  sale  aequlrea  no 
right  to  print  maps,  copyright  being  distinct  from  copper-plate,  p, 
630. 

Olted  and  followed  In  Welckmelster  ▼.  Springer,  etc,  do.,  88  F^ 
811,  holding  right  to  copyright  not  affected  by  sale  of  picture  reserr* 
Ing  right  of  publication;  Louisville,  etc,  B.  B.  ▼.  Boney,  117  Ind. 
609,  20  N.  BL  435,  8  L.  B.  A.  489,  and  n.,  holding  sale  of  running 
stock  of  railroad  confers  no  right  In  franchise  of  corporation;  Oom- 
monwealth  ▼.  Central,  etc.,  Co.,  145  Pa.  St  127,  27  Am.  St  Bep. 
879,  22  AtL  842,  holding  product  of  patent  to  be  distinct  and  sepa- 
rate from  patent  Itself;  Oommonwealth  t.  Bdlson  Electric,  etc.,  Oo., 
145  Flu  St  140,  22  AtL  846,  holding  license  to  use  products  of  pat- 
ent gives  no  Interest  In  patent  See  valuable  notes  In  26  Am.  Bep. 
619,  and  40  Am.  Bep.  124. 

Approved  In  Stevens  v.  Oladdlng,  19  How.  66,  10  L.  670,  but 
holding  error  not  appearing  In  record  of  Olrcult  Court  Judgment 
must  be  affirmed;  Patterson  v.  Kentucky,  97  U.  S.  506,  24  L.  1117, 
holding  goods  produced  through  application  of  patent  subject  to 
State  laws  regulating  their  sale;  Keene  v.  Wheatley,  14  Fed.  Oas. 
194,  holding  parting  with  copies  of  unprlnted  manuscript  to  be  act 
of  private  circulation;  Lawr^ice  v.  Dana,  4  CUff.  78,  F.  C  8,136, 
holding  copyright  of  book  gives  exclusive  right  to  multiply  copies 
for  benefit  of  author;  Wilder  v.  Kent  15  Fed.  219,  holding  pur- 
chaser at  sheriff's  sale  of  machine  made  for  patentee's  use  may 
use  machine;  Henry,  etc,  Co.  v.  Smythe,  27  Fed.  920,  holding 
author  has  special  statiitory  property  In  literary  work.  Independent 
of  general  law;  Hankey  v.  Downey,  116  Ind.  119,  18  N.  B.  272.  1 
L.  B,  A.  448,  holding  State  statute  prescribing  rules  for  vendors 
of  patents  Is  valid;  Commonwealth  v.  Petty,  96  Ky.  454,  29  S.  W. 
292,  29  L.  B.  A.  789,  and  n.,  collecting  cases  and  holding  State  law 
requiring  patentee  to  secure  license  to  sell  patent  unconstitutional; 
Carter  v.  Bailey,  64  Me.  462,  18  Am.  Bep.  276,  holding  owner  In 
common  of  copjrright  not  accountaMe  for  books  printed  under 
copyright;  Wilson  v.  Martln-Wllson,  etc.,  Co.,  151  Mass.  527,  529, 
530,  24  N.  B.  788,  789,  790,  8  L.  B.  A.  318,  814,  holding  SUte  courts 
have  no  Jurisdiction  over  patents;  People  v.  Boberts,  169  N.  T.  75, 
58  N.  B.  686,  heading  copyright  not  Included  In  privilege  tax  on 
foreign  corporation. 

Copyright  transfcor  of  manuscript  gives  no  right  to  print  copies 
thereof,  copyright  not  passing  with  manuscript  unless  expressly 
Included  In  tnmsfer,  p.  581. 

Bxecution.-^  Copper-plate  Is  subject  to  execution  and  fun  title 
passes  to  purchaser,  but  copyright  is  not  subject  to  execution,  but 
may  be  reached  by  creditor's  bin  and  appUed  to  payment  of  debts, 
court  compelling  sale  in  conformity  with  copyright  act  for  beneflt 
of  creditors,  p.  681« 
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Cited  and  followed  In  Afer  ▼,  Mnrray,  109  U,  8.  129,  180,  19^ 
26  L.  943,  944,  holding  equity  will  compel  sale  of  copyright  for 
benefit  of  creditors;  Sparhawk  t.  Yerkes,  142  U.  8.  12,  35  L.  917. 
12  S.  Gt  106,  collecting  cases  and  holding  seat  of  bankrupt  in 
stock  exchange  may  be  realized  by  creditors;  Non-Magnetic  (X\ 
T.  Association,  etc.,  44  Fed.  7,  holding  invalid  constmctlye  service 
on  claimant  of  personal  incorporeal  patent  right;  Pacific  Bank  ▼. 
Robinson,  57  Gal.  623,  40  Am.  Rep.  121,  holding  sale  of  patent  rights 
may  be  ordered  on  proceedings  supplementary  to  execution;  Vail 
▼.  Hammond,  60  Conn.  883,  25  Am.  8t  Rep.  336,  22  Atl.  957,  holding 
patent  right  is  property  subject  to  claims  of  creditors;  Leon  Loan, 
etc..  Co.  T.  Equalization  Board,  86  Iowa,  185,  41  Am.  8t  Rep.  488, 
58  N.  W.  96,  17  L.  R.  A.  201,  collecting  cases  and  holding  abstract 
books  having  market  value  subject  to  taxation;  Dart  r.  Wood- 
house,  40  Mich.  401,  29  Am.  Rep.  545,  holding  creditors  cannot  take 
copyright  of  published  work  except  on  statutory  authority;  Gil- 
lett  V.  Bate,  86  N.  Y.  92,  holding  equity  may  order  sale  of  invalid 
patent  for  benefit  of  creditors.  See  valuable  notes  In  40  Am.  Rep. 
125;  90  Am.  Dec.  294.  Approved  in  Stevens  v.  Gladding,  17  How. 
460,  451,  458,  15  L.  156,  157,  158,  holding  copyrights  co-extenslve 
with  United  States  and  not  subject  to  State  or  District  Courts; 
Parton  v.  Prang,  8  Gliff.  550,  F.  G.  10,784,  holding  law  applicable 
to  sales  of  personal  property  applicable  to  sales  of  nterdry  prop- 
erty; Chisbolm  V.  Fomy,  65  Iowa,  335,  21  N.  W.  665,  collecting  cases 
and  holding  patent  cannot  be  sold  under  execution  issuing  from 
State  courts;  Bryan  v.  University,  etc.,  Co.,  112  N.  Y.  395,  19  N.  B. 
831,  2  L.  R.  A.  642,  dissenting  opinion,  majority  holding  suit  to 
reach  copjrrlght  must  be  brought  where  cause  of  action  accrued; 
Carver  v.  Peck,  131  Mass.  292,  holding  patent  right  not  subject  to 
execution  at  law,  but  passes  by  assignment  in  bankruptcy;  In  rs 
Rider.  16  R.  I.  273.  15  AtL  78,  holding  purchaser  of  title  of  assignee 
of  copyright  may  not  publish  copyrighted  matter. 

AssignmoBit  of  copyright  must,  according  to  act  of  Gongrasa, 
be  in  writing  and  signed  In  pretence  of  two  witnesses,  p.  682. 

Cited  and  followed  in  Ashcroft  v.  Walworth,  1  Holmes,  156,  F.  G. 
580,  holding  assignee  In  Insolvency  acquires  no  legal  title  to  patent 
unless  conveyance  conforms  to  United  States  statutes;  €k>rdon  t. 
Anthony,  16  Blatchf.  248,  F.  G.  6,605,  holding  assignment  of  palest 
by  receiver  appointed  by  State  court,  conveys  no  title. 

U  How.  632-588,  14  U  680,  STAINBAGK  ▼.  RAEL 

Bhipm  and  shipping  —  Collision. —  Where  loss  happens  flt>ai  col- 
lision, wh\ch  Is  resnlt  of  inevitable  accident  without  fault  .of 
eitber  party,  each  must  bear  his  own  loss,  p.  588. 

Cttted  and  followed  in  Tlie  Jas.  Gray  v.  The  John  Fraser,  21  How. 
18i»  16  L.  110,  holding  ship  colliding  tbrongh  mismanagement  of 
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steam  tug,  1b  not  answerable  for  damages;  Stnrgls  t.  Boyer,  24 
How.  125,  16  L.  696,,  holding  steam  tng  alone  liable  for  damage 
done  by  ship  while  being  towed  by  tng;  The  Morning  Light,  2  Wall. 
560,  17  L.  864,  holding  collision  resulting  from  darl^ness,  and  with- 
out fault  of  either  party,  is  inevitable  accident;  The  Mozey,  Abb. 
Adm.  79,  F.  O.  9,894,  holding  ship  not  liable  for  damages  done 
through  inevitable  accident;  The  Lady  Pike,  2  BIss.  144,  F.  0. 
7,985,  holding  carrier  not  liable  for  damage  through  Ineyltable 
accident;  Beane  t.  The  Mayurka,  2  Curt  76,'F.  0.  1,176,  holding 
collision  of  anchored  ships  caused  by  wind,  inevitable  accident; 
Ward  V.  The  Fashion,  Newb.  87,  6  McLean,  182,  F.  0.  17,164,  hold- 
ing in  collision  through  darkness  and  without  fault,  each  bean 
his  own  loss;  The  Colorado,  1  Brown,  403,  F.  0.  8,028,  holding  In 
absence  of  reasonable  care  under  circumstances,  there  Is  no  in- 
evitable accident;  The  John  Perkins,  18  Fed.  Gat.  702,  holding  no 
damages  allowable  for  cables  and  anchor  lost  In  avoiding  collisloo 
in  storm;  The  Lepanto,  21  Fed.  660,  holding  both  vessels  observ- 
ing all  sailing  rules,  collision  is  inevitable  accident;  The  Ghickasaw, 
38  Fed.  862,  holding  in  Inevitable  accident,  neither  being  in  fault, 
loss  falls  on  sufferer;  Austin  v.  New  Jersey,  etc..  Go.,  48  N.  T.  81, 
3  Am.  Rep.  666,  holding  party  making  accident  inevitable  through 
negligence.  Is  liable  for  damages.  See  valuable  note  In  46  Am.  Dec 
61,  62.  Approved  In  Union  S.  8.  Go.  v.  New  York,  etc.,  8.  8.  Go., 
24  How.  818,  16  L.  701,  holding  collision  through  fault  of  one 
steamer,  not  inevitable  accident;  Ralll  v.  Troop,  167  U.  8.  406,  89 
L.  761,  16  8.  Gt  665,  holding  each  vessel  bears  her  own  damai^ 
sustained  through  collision  in  storm. 

Ships  and  shipping  —  Costs. —  Where  suit  is  brought  for  dam- 
ages for  collision  caused  through  inevitable  accident,  claimant  must 
pay  costs,  p.  639. 

Gited  and  approved  in  The  Florence  P.  Hall,  14  Fed.  418,  hold- 
ing claimant's  conduct  tending  to  conflrm  his  belief  la  grsnnds  9t 
suit,  costs  are  withheld. 

14  How.  689-^68,  14  L.  682.  BLOOMBR  V.  McQUBWAN. 

Patents. —  A  special  act  extending  the  monopoly  of  a  patent  must 
be  construed  with  reference  to  the  general  and  other  8i>ecial  patent 
laws;  being  pari  materia,  they  must  be  construed  together,  p.  648. 

Patents  —  Statutory  oonstruction. —  Where  a  special  act  extend- 
ing the  time  of  a  patent  does  not  define  the  rights  and  remedies 
of  the  patentees,  the  general  patent  law  must  be  examined  Is 
determine  them,  p.  649. 

Cases  discussed  In  Fire,  etc.  Go.  v.  Graham,  16  Fed.  661,  663, 
653,  holding  assignee's  rights  lost  by  laches,  Bot  revived  by  special 
act  granting  patent  to  inventor's  heirs. 
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Patemts.— The  act  of  1830  gave  the  benefit  of  aa  extension  of 
time  antlioriEed  by  It  to  the  assignees  of  the  right  to  nse  the  thing 
patented  k>  the  extent  of  their  respective  interests  therein,  p.  549. 

Patents. —  There  is  a  plain  distinction  between  the  right  to  make 
and  vend  4  machine  and  the  right  to  nse  it,  p.  549. 

Cited  amd  foUowed  in  Bloomer  v.  Millinger,  1  WalL  851,  17  U 
584,  exprefiUy  approving  the  doctrine  of  principal  case. 

Patents.--  When  the  machine  passes  into  the  hands  of  the  pur- 
chaser, it  is  iio  longer  within  the  limits  of  the  monopoly,  nor  under 
the  protectioid  of  the  act  of  (Congress;  it  is  Individoal  property,  sub- 
ject to  taxation,  and  contracts  in  relation  to  it  are  subject  to  the 
laws  and  jurisdiction  of  the  State,  not  to  the  United  States,  pp. 
549,  550. 

Cited  and  followed  in  Adams  ▼.  Burke,  17  WalL  45d,  21  L.  708, 
1  Holmes,  4)f,  F.  C.  50,  holding  purchaser  of  right  to  use  within 
certain  distrl«^  may  use  machine  anywhere;  Ehinson  v.  Dodge,  18 
Wall.  416,  21  L.  768,  protecting  purchaser  from  fraudulent  grantee 
who  afterwards  acquired  good  title  to  county  rights;  Paper  Bag 
Co.  T.  Nixon,  105  U.  S.  770,  26  L.  961,  holding  owner  of  patented 
machine  may  sell  it  for  use  after  patent  extension;  Wade  v.  Met- 
calf,  129  U.  S.  205,  82  L.  668,  9  S.  Ct  278,  protecting  one  who  con- 
structed and  used  machine  with  patentee's  knowledge  and  con- 
sent; Morgan,  etc.,  Co.  v.  Albany  Paper  Co.,  152  U.  8.  482,  88  L. 
503,  14  8.  Ct  680,  holding  patentee  having  received  royalty  can- 
not treat  seller  or  user  as  infringer;  Keeler  v.  Standard,  etc.,  Co., 
157  U.  S.  662,  89  L.  849,  15  S.  Ct.  789,  holding  lawful  purchaser  of 
patented  articles  acquires  absolute  property  irrespective  of  time 
or  place;  Holliday  v.  Matheson,  28  Blatchf.  241,  24  Fed.  186,  col- 
lecting cases  and  holding  assignee  of  foreign  purchaser  protected 
from  patentee  by  the  sale;  Goodyear  v.  Beverly  Rubber  Co.,  1  Cliff. 
855,  F.  C.  5,557,  holding  purchaser  may  use  material  in  manu- 
facture of  articles  not  covered  by  patent;  Hill  ▼.  Whitcomb,  1 
Holmes,  824,  F.  C.  6,502,  holding  Federal  courts  without  jurisdic- 
tion  of  suit  for  violation  of  licensee's  right;  Jackson  v.  Vaughan,  78 
Fed.  889,  collecting  cases  and  holding  dealer  may  purchase  else- 
where and  sell  in  reserved  territory;  Howe  v.  Wooldredge,  12  Allen, 
28,  holding  licensee  purchasing  from  another  for  sale,  not  bound  to 
pay  royalties.  Approved  in  United  States  v.  American,  etc.,  Co., 
29  Fed.  48,  holding  corporate  residence  for  service  of  process 
unaffected  by  license  of  patent;  Kelley  v.  Ypsllantl,  etc,  Co.,  44 
Fed.  22,  10  li.  R.  A.  688,  applying  ordinary  equity  rules  to  in- 
junction sought  to  prevent  suits  for  infringement 

Distinguished,  dissenting  opinion  in  Adams  v.  Burke,  17  WalL 
460,  21  L.  705,  majority  holding  purchaser  may  use  machine  out- 
side of  district  where  purchased;  Boesch  v.  Gr&ff,  183  U.  S.  702, 
33  L.  789.  10  8.  Ct  880,  holding  purchaser  of  machine  patented 
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abroad,  not  protected  against  United  States  patentee;  Keeler  ▼. 
Standard,  etc,  Go.,  157  U.  S.  668,  80  L.  851,  15  S.  Ot  741,  dissent- 
ing opinion,  majority  holding  protection  extends  to  place  as  w^l 
as  time;  Aiken  ▼.  Manchester  Print  Works,  2  Cliff.  437,  F.  0.  IIB, 
holding  purchase  maj  not  replace  separately  patented  accessories; 
Heaton-Peninsnlar,  etc.,  Co.  y.  Bnreka,  etc.,  Co.,  77  Fed.  200,  47 
U.  S.  App.  146,  86  L.  R.  A.  784,  collecting  cases  and  holding  pat- 
entee may  make  sale  conditional  npon  certain  nse  of  machines; 
Bclipse,  etc.,  Co.  ▼.  Zimmerman,  etc,  Co.,  16  Ind.  App.  501,  44 
N.  B.  1116,  holding  sale  of  right  to  use  not  a  sale  of  the  patent 
right 

Patents. —  The  purchaser  of  a  right  to  use  a  patented  machine 
is  entitled  to  continue  to  use  it  after  an  extension  of  the  patent, 
p.  550. 

Cited  and  followed  in  Bloomer  ▼.  Millinger,  1  Wall.  851,  17  L. 
584,  expressly  approving  the  doctrine  of  principal  case;  Wood  r. 
Michigan,  etc,  R.  R.,  2  Biss.  67,  60,  F.  0.  17,057,  holding  assignee 
for  first  te)rm  may  use  but  not  make  machines  thereafter. 

Distinguished  in  Dean  v.  Mason,  20  How.  203,  15  L.  878,  refus- 
ing to  consider  point  on  which  principal  case  was  cited,  because 
judgment  confessed;  Chaffee  t.  Boston,  etc.,  Co.,  22  How.  223,  16 
L.  242y  holding  licensees  failed  to  prove  title  in  themselves;  Mitchell 
T.  Hawley,  16  WalL  547,  21  L.  823,  holding  injunction  will  not  lie 
against  licensee  for  the  original  term  only;  Jenkins  v.  Nicholson, 
etc,  Co.,  1  Abb.  (IT.  S.)  560,  F.  C.  74278,  holding  assignment  of  in- 
terest in  patent  carries  no  interest  in  subsequent  term;  Hodge  v. 
Hudson,  etc.,  R.  R.,  6  Blatchf.  01,  F.  C.  6,550,  holding  licensee  to 
use  during  first  term,  limited  by  the  license;  Hawley  v.  Mitchell, 
1  Holmes,  44,  F.  C.  6,250,  holding  purchaser  from  territorial  as- 
signee of  first  term  only,  acquires  no  right  to  use  during  extension; 
QeBT  V.  Grosvenor,  1  Holmes,  220  F.  C.  5,201,  holding  without 
specific  provision,  assignment  of  interest  carries  no  Interest  in 
extension;  Wetherill  v.  Passaic,  etc.,  Co.,  20  Fed.  Cas.  840,  holding 
license,  antedating  patent,  for  **  whole  term  of  patent,"  does  not 
cover  e|:tension;  Sheldon,  etc,  Co.  v.  Standard  Axle  Works,  37 
Fed.  701,  8  li.  R.  A.  657,  holding  grantees  of  patent  with  notice  of 
prior  territorial  grant  bound  by  It;  Burke  v.  Partridge,  58  N.  H. 
854,  holding  purchaser  from  district  licensee  without  right  to  use 
machine  elsewhere. 

Patents  —  Constitutional  law. —  Under  the  fifth  amendment  to 
the  United  States  Constitution,  Congress  could  not  take  from  pur- 
chasers of  the  unlimited  right  to  make  and  use  a  patented  machine 
that  property  by  an  extension  of  the  time  of  the  original  patent, 
p.  553. 

Cited  and  followed  in  Day  v.  Union,  etc.,  Co.,  8  Blatchf.  401» 
F.  C.  8,601,  discussing  principal  case  and  extending  doctrine  to 
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one  liiTolTiiig  both  piocess  and  machine;  Caeeldy  ▼.  Hnnt,  70  Fed. 
1017,  coUectinff  cases  and  holdinf  time  for  which  patent  Is  to  oi- 
dare  one  of  its  chief  elements  of  Tslue.  ApproTed  in  Bate,  etc^ 
€k>.  ▼.  Sulzberger,  157  U.  &  87,  89  L.  611,  15  8.  Ot  516^  holding 
courts  may  sometimes  give  weight  to  considerations  of  injustice 
in  constming  statutes;  Fmit,  etc^  Co.  ▼•  Fresno,  etc^  Ck>.,  94  Fed. 
848,  holding  patent  issued  under  assignment  to  copartnership,  valid. 

14  How.  588-588,  14  L.  548,  DOOLITTLB  ▼.  BBTAM. 

MarshaL — The  prorisions  of  the  twenty-eighth  section  ci  the 
Judiciary  act  of  1789,  requiring  retiring  United  States  marshals  to 
execute  all  precepts  in  their  hands  at  time  of  retirement,  are  not 
repealed  expressly  nor  by  implication  by  act  of  1800,  providing  that 
Interested  parties  may  hare  an  order  requiring  sales  to  be  made 
by  the  marshal's  successor,  such  act  being  merely  cnmulatiye  of 
the  remedy,  p.  566. 

Bepeals  by  implieatioB  are  not  faTored  unless  the  repugnance 
be  quite  plain,  p.  566. 

Statutory  construction.—  A  court  should  be  eren  astute  In  ayoid- 
ing  a  construction  which  may  be  productiye  of  much  litigation  and 
insecurity  of  titles,  p.  567. 

Judicial  sales. —  Under  the  twenty-eighth  section  of  the  Judiciary 
act  of  1789.  a  sale  of  land  by  a  marshal  on  a  yenditionl  exponas, 
after  he  Is  remoTed  from  office,  and  a  new  marshal  Is  appointed.  Is 
not  Yold.  and  such  sale,  being  confirmed  by  the  court  and  the  deed 
ordered  made,  is  ralid,  pp.  565,  567. 

Bxpressly  followed  in  Miner  ▼.  Gassatt,  2  Ohio  St  202,  adopt- 
ing the  language  of  leading  case.  See  TfUuable  note  on  power  4Uid 
duty  of  sheriir  after  expiration  of  his  official  term,  86  Am.  Dec 
705. 

14  How.  568-575,  14  L.  545,  VBAZIB  ▼.  MOOB, 

Appeal  and  error. —  Agreed  facts  preclude  necessity  of  appellate 
courts  examining  testimony,  p.  571. 

<<Ck>mmeroe  with  foreign  nations,''  must  signify  transactions 
which  at  some  stage  of  their  progress  must  be  aztrarterritorlal,  p. 
574. 

Commerce. —  The  power  vested  in  Congress  by  article  I,  section 
8  of  the  Constitution,  was  not  designed  to  operate  upon  matters 
essentially  local  in  their  nature  and  extent,  but  to  establish  per- 
fect equality  amongst  the  seyeral  States  as  to  commercial  rights, 
p.  574. 

Gired  and  followed  in  The  St  Joseph,  21  Fed.  Oas.  177,  holding 
IQ  absence  of  congressional  interfereaoa.  State  laws  for  labor  Im* 
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prorements  win  te  upheld;  Williams  t.  Llsde  Henderson,  29  Fed. 
Gas.  1874,  holding  statnte  exempting  State  vessels  from  pilotage 
charges  without  employment,  unobjectionable  therefor;  The  Katl^ 
40  Fed.  482y  7  L.  B.  A.  69,  and  n.,  holding  limited  liability  act  of 
1886  valid  within  Congress'  constitutional  power.  Approved  la 
Lelsy  V.  Hardin,  185  U.  &  147,  84  L.  145,  10  &  Ot  097,  dissenting 
opinion,  majority  holding  prohibition  law  void  as  to  spirits  s<^d 
In  original  packages  by  Importer;  United  States  v.  B.  O.  Knl|^ 
Oo.,  156  U.  a  15,  89  L.  880,  15  S.  Ot  255,  00  Fed.  810,  holding  antt- 
monopoly  act  of  1800  applies  only  to  Interstate  and  foreign  oonii> 
merce. 

Coasting  llcenae  Is  a  warrant  to  traverse  waters  bounding  coasts 
of  United  States,  and  conveys  no  privilege  to  use,  free  of  tolls, 
canals  and  Improved  water-courses  of  a  State,  p.  675. 

Glted  and  followed  In  New  York  v.  Independent,  etc,  Co.,  22  Fed. 
802,  holding  coasting  license  did  not  give  Federal  Jurisdiction  la 
contest  of  ferry  rights. 

Comxneree  —  Waters  and  waiter-courses. —  A  State  law  granting 
exclusive  right  to  navigate  upper  waters  of  a  river  whcdly  in  the 
State,  separated  from  tide  water  by  unnavigable  falls,  is  not  re- 
pugnant to  the  Constitution  nor  any  law  of  the  United  States,  pp. 
571-675. 

Cited  and  followed  in  Withers  v.  Buckley,  20  How.  92,  15  L.  820, 
holding  State  may  improve  tributaries  of  Mississippi  river;  Holyoke, 
etc.,  Ca  V.  Lyman,  15  WalL  520,  21  L.  140,  holding  State  may  re- 
quire owners  of  dams  to  construct  flshways;  Woodman  v.  Pitman, 
79  Me.  460,  1  Am.  St  Rep.  844,  10  AtL  823,  holding  rights  to  cut 
and  travel  over  Ice  In  rivers  under  State  control;  Mullen  v.  Log, 
etc.,  Co.,  90  Me.  567,  88  Atl.  560,  bedding  State  has  constitutional 
power  to  grant  superior  privileges  to  use  Its  public  rivers;  Com- 
monwealth V.  King,  150  Mass.  225,  22  N.  B.  906,  5  L.  R.  A.  538, 
holding  upper  waters  of  Connecticut  river  not  within  Federal  mari- 
time Jurisdiction;  Commonwealth  v.  Philadelphia,  etc.,  R.  R.  (Ton- 
nage Tax  Cases),  62  Pa.  St  292,  1  Am.  Rep.  403,  holding  State 
has  right  to  compensation  from  all  who  use  her  internal  improve- 
ments; Morse  v.  Home  Ins.  Co.,  80  Wis.  506,  holding  Fox  and 
Wolf  rivers  above  Oshkosh  not  within  Federal  admiralty  Jurisdic- 
tion. Approved  in  Rodemacher  v.  Milwaukee,  etc.,  R.  R.,  41  Iowa, 
804,  20  Am.  Rep.  597,  holding  constitutional,  act  establishing  rail- 
road liability  for  Are;  Navigation,  etc.,  Co.  v.  Dwyer,  29  Tex.  383, 
Intimating  Congress  without  power  to  regulate  liability  of  local 
common  carriers  by  water.  See  valuable  and  extended  note  on 
constitutionality  of  State  regulations  ot  interstate  commerce,  27 
Am.  St  Rep.  551,  554,  56a 

Distinguished  in  Jackson  v.  The  Magnolia,  20  How.  298,  15  L. 
911,  holding  Alabama  river  public  highway,  subject  to  Federal 
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admiralty  jTirisdictlon;  Lord  ▼.  Steamship  Go.,  102  17.  8.  544,  26  h. 
226,  holding  Teasel  coasting  between  ports  of  same  State  subject 
to  Federal  laws;  Govlngton,  etc.,  Ck>.  t.  Kentucky,.  164  U.  S.  210, 
88  L.  966,  14  S.  Ot  1089,  holding  Kentucky  act  fixing  Ohio  river 
bridge  tolls  invalid  attempt  to  control  interstate  commerce.  Orltl- 
elsed  In  The  Daniel  Ball,  1  Brown  Adm.  197,  F.  0.  8,664,  where 
vessel  carrying  through  traffic  solely  within  State  on  precedent 
held  within  rule. 

14  How.  676-688,  14  L.  648,  BOTDBN  v.  BUBKA 

Byldence. —  No  special  damage  being  alleged,  refusal  to  admit 
evidence  tending  to  show  it  is  not  error,  p.  682. 

Bes  gestae. —  Demand  for  copies  being  made  through  third  party, 
letters  from  both  parties  to  third  party  are  admissible  as  part  of 
res  gestae,  p.  682. 

Cited  and  followed  in  Frink  v.  Ooe,  4  Q.  Gr.  667,  61  Am.  Dec.  148, 
collecting  cases  and  holding  declarations  of  plaintiff  at  time  of  in* 
Jury  admissible  as  part  of  res  gestae;  Lee  v.  Cooley,  18  Or.  484,  11 
Pac.  71,  holding  in  seduction  suit,  letters  between  parties  stand  on 
footing  of  conversations.  See  valuable  note  on  res  gestae  In  People 
V.  Vernon,  96  Am,  Dec  68. 

Patents  are  public  records  of  whose  contents  all  are  bound  to 
take  notice,  and  of  which  commissioner  of  patents  must  give  copies 
to  any  person  demanding  same  on  payment  of  legal  fees,  and  the 
refusal  to  do  so  will  subject  commissioner  to  an  action,  p.  688. 

Demand  accompanied  by  rudeness  and  insult.  Is  not  legal  demand. 

Public  offloera  must  be  treated  with  common  decency  and  re> 
spect,  p.  688. 

Gited  with  approval  in  Blackinton  v.  Douglass,  8  Fed.  Gas.  688; 
holding  motives  of  public  officer  acting  as  such,  not  subject  to 
attack;  Bierbower  v.  Miller,  80  Neb.  181,  47  N.  W.  8,  dissenting 
epinlon,  majority  holding  non-resident  unable  to  remove  suit  for 
less  than  $2,000,  from  State  to  District  Gourt 

Illegal  demand  having  been  made,  legality  of  subsequent  d^ 
maud  properly  made  is  not  thereby  impaired,  p.  688. 

14  How.  684-686,  14  L.  662,  WALKBB  v.  BOBBINS 

Bquity  will  not  relieve  the  defendant  from  a  Judgment  at  law, 
recovered  after  he  appeared  and  pleaded,  on  ground  that  marshal 
made  false  return,  p.  686. 

Gited  and  followed  in  Hendrickson  v.  Hinckley,  17  How.  446,  15 
L.  124,  holding  complainant  must  show  an  equitable  defense  uii> 
available  at  law;  Grim  v.  Handley,  94  U.  S.  668,  24  L.  218,  holding 
absence  of  counsel  or  loss  of  record  insufficient  to  warrant  injuno* 
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Hob;  Brown  ▼•  Bnena  Vista,  06  U.  S.  161,  24  L.  42S,  holding  laches 
wni  preclude  equitable  relief  from  Judgment  at  law;  Bmbry  ▼. 
Palmer,  107  U.  8.  11,  27  L.  349,  2  8.  Ot  B2,  upholding  judgment  at 
law  where  defense  might  hare  be^i  shown  originally;  Knox  Ck>unt7 
▼.  Hsrshman,  138  U.  8.  156,  88  L.  588,  10  8.  Ot  258,  holding  defend- 
ant must  have  been  precluded  from  setting  up  equitable  defense: 
8tate  Baxik  t.  Oampbell,  12  Ind.  45,  iMK^ljins  nile  where  plaintiff  ac- 
quiesced in  Judgment  for  less  than  amount  claimed;  8teyen8on  ▼. 
Floumoy,  89  Ky.  568,  13  8.  W.  211,  holding  record  showing  defend- 
ant was  before  court  omclusiye,  unless  attacked  for  fraud;  Yantil- 
trarg  ▼.  Black,  8  Mont  470,  holding  negligence  in  appealing,  or 
laches,  will  bar  equitable  relief;  Lyme  r.  Allen,  51  N.  H.  245,  re- 
fusing relief  where  there  is  adequate  remedy  at  law;  Jackson  ▼. 
Patrick,  10  8.  O.  207,  holding  neglect  to  set  up  legal  defense  a  bar 
to  equitable  relief;  Orocker  ▼•  Allen,  84  8»  0.  461,  463,  27  Am.  St 
Rep.  886,  838^  18  8.  B.  653,  holding  complainant  must  show  Judg- 
ment for  debt  was  unjust;  Masterson  v.  Ashcom,  54  Tex.  328,  hold- 
ing party  seeking  relief  must  show  equity  in  himself;  Randall  v.  Col- 
lins, 58  Tex.  232,  holding  evidence  to  contradict  officer's  return  must 
be  clear  and  satisfactory;  Preston  y.  Klndrick,  94  Va.  763,  64  Am. 
8t  Rep.  779,  27  8.  B.  590,  holding  plaintiff  must  have  procured 
false  return  to  entitle  defendant  to  equitable  relief;  Hlxon  v. 
Oneida  Oo.,  82  Wis.  541,  52  N.  W^  453,  applying  rule  to  application 
for  injunction  against  alleged  illegal  tax;  Farwell  Ck>.  y.  Hilbert,  91 
Wis.  442,  65  N.  W.  173,  30  L.  R.  A.  242,  and  n.,  holding  equity  will 
not  relieye  against  even  a  yoid  judgment  unless  it  is  unjust;  Ford  y. 
HUl,  92  Wis.  193,  53  Am.  St  Rep.  904,  66  N.  W.  116,  holding  Just 
Judgment  taken  without  legal  right  will  not  be  disturbed.  Ap- 
proved in  Phillips  y.  Negley,  117  U.  8.  675,  29  L.  1016,  6  S.  Ct  905, 
holding  bill  in  equity  proper  remedy  to  set  aside  judgments  wrong- 
fully obtained;  Gaines  y.  Hale,  26  Ark.  209,  dissenting  opinion,  ma- 
jority holding  Judgment  based  on  cancelled  certificate  for  lands  not 
enforceable;  Phillips  y.  Evans,  64  Mo.  23,  holding  equity  may 
prevent  fraud  in  proposed  amendment  of  a  return.  See  valuable 
note  on  Judgments  based  on  false  returns,  19  Am.  Dec.  137.  See 
valuable  note  on  collateral  attacks  on  judgments,  23  Am.  St  Rep. 
117.  See  extended  note  on  equitable  relief  against  judgments,  54 
Am.  St  Rep.  245. 

Distinguished  in  Ross  v.  Banta,  140  Ind.  134,  34  N.  B.  869,  hold- 
ing judgment  based  on  another  subsequently  reversed  reviewable 
te  equity.  Grlticised  In  Johnson  v.  Gregory,  4  Wash.  Ill,  31  Am. 
St  Rep.  908,  29  Pac.  881,  holding  no  difference  exists  between  plain- 
tiff's procurement  of  fraudulent  return,  or  otherwise. 

14  How.  686-689,  14  L.  668,  HUFF  v.  HXTTOHINSON. 

Oirofolt  Court  has  Jurisdiction  of  action  by  marshal  on  attach- 
ment bond  given  for  benefit  of  citizens  of  another  State,  although 
defendants  are  citizens  of  State  of  nominal  plaintiff,  p.  587. 
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Cited  and  followed  in  Rice  ▼.  Houston,  18  WftH  87,  20  L.  48i, 
holding  administrator  taking  residence  In  different  State  may  sue 
in  Oircnlt  Court;  Patterson  t.  Bfater,  26  Fed.  82,  holding  party 
beneficially  Interested  in  replevin  bond  may  sne  in  Federal  conrta; 
Wade  T.  Wortsman,  29  Fed.  757,  holding  citicenahip  of  nuunbal 
does  not  affect  jnrisdiction  in  suit  on  forthcoming  bond.  ApproTed 
in  Florida  t.  Georgia,  17  How.  489,  16  L.  190k  dissenting  opinion, 
majority  holding  attorney-general  may  appear  In  suit  between  States 
without  malsing  United  States  technical  party;  Goshom  t.  Alex- 
ander, 2  Bond,  162,  F.  O.  5,630,  holding  non*resld«it  plaintiff  may 
enforce  State  statutory  remedy  in  Federal  courts;  Oloyer  t.  Shep- 
perd,  21  Fed.  484,  holding  Federal  Jvriadiction  unaffected  by  assign- 
ment of  claim  after  suit  brought 

Distinguished  in  New  Orleans  t.  Gaines,  188  U.  S.  607,  84  L.  1106, 
11  S.  Ct  481,  holding  person  subrogated  to  rights  not  within  rule 
prohibiting  assignment  to  gain  Federal  Jurisdiction. 

There  Is  no  variance  between  a  bond  running  to  the  marshal  for 
the  State  of  Wisconsin  and  a  declaration  on  it  as  running  to  the 
marshal  of  the  district  of  Wisconsin,  since  the  State  and  district  of 
Wisconsin  are  the  same,  p.  688. 

Writ  of  attachment  need  not  be  Introduced  In  evidence  In  suit 
OB  attachment  bond  conditioned  on  Judgment  to  be  obtained  but  Its 
admission  is  not  error,  p.  588. 

Where  Judgment  has  been  rendered  In  attachment  by  court  bar- 
ing Jurisdiction,  no  objection  can  be  made  to  those  proceedings  in 
action  on  the  atachment  bond,  p.  688. 

Cited  and  followed  in  Christmas  ▼.  Russel,  5  WaU.  806,  18  L.  480, 
collecting  cases,  and  holding  Judgments  of  State  courts  conclusive 
in  other  States  on  same  matters;  Lamp,  etc,  Co.  ▼.  Brass,  etc.,  Co., 
91  U.  S.  661,  23  L.  338,  collecting  cases  and  holding  decree  in  bank- 
ruptcy not  collaterally  assailable;  Amory  y.  Amory,  8  Blss.  271,  F. 
C.  834,  holding  Judgments  of  State  court  unimpeachable  in  United 
States  courts;  Drury  y.  Swing,  1  Bond,  544,  F.  C.  4,095,  holding  de- 
cree of  injunction  unimpeachable  collaterally  except  for  fraud  or 
iack  of  Jurisdiction;  Galpin  y.  Page,  1  Sawy.  819,  F.  C.  5,205,  hold- 
ing record  must  afflrmatiyely  show  lack  of  Jurisdiction  to  warrant 
collateral  attack;  Pullman,  etc.,  Co.  y.  Washburn,  66  Fed.  797,  hold- 
ing Judgment  not  attackable  collaterally  except  for  fraud  or  lack  of 
Jurisdiction;  Ex  parte  Holman,  28  Iowa,  103,  4  Am.  Bep.  167,  hold- 
ing mandamus  order  not  attackable  collaterally  on  habeas  corpus 
proceedings;  Chaff e  y.  Hooper,  54  Yt  515,  holding  Judgment  for 
sum  greater  than  ad  damnum  not  yoid  not  collaterally  impeachable. 
Approved  in  Tiffany  y.  Gloyer,  8  G.  Greene,  407,  dissenting  opinion, 
majority  holding  return  on  writ  constitutes  foundation  of  subse- 
quent proceed!  Dgs  against  property  on  attachment 

Distinguished  in  Horuor  y.  Hanks,  22  ArlL  587,  holding  Federal 
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JndgiUfeitt  agminst  YeireseiitatirB  of  doceaaod  person  enforceable 
onlj  thronipi  Prebate  Courts. 

Undertaking  on  attachment  giyen  to  marshal  and  his  sucessor  in 
offiee^  ha  haying  bee»  soceeeded*  suit  may  he  matetained  In  the 
name  of  either,  the  name  being  merelj  formal»  p«  668. 

XMsMel  Oowrt  haying  general  JnrlsdIctiQn  on  attachment  spte, 
dedaeation  on  attachment  bond  need  not  show  sach  jurisdiction, 
p.  580. 

Attest  oi  indgmeat  in  salt  iOn  attachflaient  bond  wiU  not  ^ 
gnuited^or  InfojmMUIty  of  entering  yardict  for  amount  actually  due 
Instead-af  <sr  peaaltr  of  bond,  g^  ^^ 

Damages  coyering  interest  in  excess  of  ad  damnum  dansa  of- 
dedaration  for  debt  are  not  improper,  p.  580. 

14  How.  589-610,  14  L.  664,  QOBSBLB  y.  BIMBLBR. 

Equity  will  not  order  partition  of  property  of  a  mutual  associa- 
tion at  the  suit  of  descendents  of  one  of  its  members  who  ro- 
nounced  all  interest  in  its  property  in  consideration  of  comfortable 
support  giyen  him  during  his  life,  pp.  608,  604,  606. 

Oited  and  followed  In  Gaselys  y.  Separatists  Soc,  etc,  18  Ohio 
8t  166,  holding  contract  of  renunciation  yalid. 

While  equity  will  not  enforce  a  forfeiture,  yet  where  property 
Is  conyeyed  under  a  fair  contract  for  a  yaluable  consideration,  the 
holding  such  a  conyeyance  yalid  is  not  decreeing  a  forfeiture,  pp. 
607-608. 

Perpetuitiea. —  Articles  of  association  whereby  each  member  re- 
nounces his  right  to  property  acquired  by  the  assodation,  and  pro- 
yiding  for  Its  goyemment  and  continuance  for  an  unlimited  time, 
under  the'  will  of  a  majority  of  its  members,  do  not  constitute  a 
perpetuity,  pp.  606,  609. 

Oited  and  followed  in  Schwartz  y.  Dues,  08  Fed.  630,  holding 
withdrawing  membw  bound  by  agreement  of  renundatlon  of  all 
claims;  In  Pulitzer  y.  Liyingston,  89  Me.  367,  36  AtL  638,  holding  in- 
terest destructible  at  will,  or  yested,  not  within  prohibitions  against 
perpetuities;  Hunt  y.  Wright,  47  N.  H.  400,  98  Am.  Dec  463,  holding 
similarly  as  to  property  yested  In  members  of  association  in  com- 
mon; Burt  y.  Ondda  Oommunity,  187  N.  Y.  866,  88  N.  B.  808,  19 
L.  B.  A.  299,  applying  rule  to  similar  facts. 

14  How.  ei(MI24.  14  L.  668,  DBAOON  y.  OLIYBR. 

PHibustering.— The  transaction  of  the  Baltimore  Mezlean  Oom- 
pany.  In  furnishing  means  to  General  MIna  to  fit  out  a  warlike  ex- 
pedition against  Mexico,  then  a  dependency  of  l^paln,  was  Illegal 
and  punishable  as  a  misdemeanor,  p.  622. 
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CHted  In  Wllliamfl  t.  Olbbes,  20  How.  680*  10  L.  lOlt,  and  Majcor 
▼.  White,  24  How.  820,  16  L.  668,  M  glTlSf  a  history  of  tho  tnnsae- 
tlons  of  that  company. 

Void  eontracts  cannot  ba  treated  as  a  thtaif  ef  Tatii%  mm 
the  foundation  of  a  deht,  pu  622. 

Pledge. —  The  assignee  of  a  chose  In  actloii,  assigned  to 
payment  of  a  debt.  Is  still  the  creditor,  net  tte  debtor  ml  the 
assignor,  p.  628. 

Oamishment.— The  pledgee  of  a  ^hose  In  aetloa  Is  net  sahject, 
to  garnishment  by  anothcor  eredltor  ef  the  i^MgoTv  aer  boond  to 
answer  what  dalms  ef  the  combma  debtor  ha  holds  as 
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December  9th,  1853. 

At  tbe  opening  of  the  Court  this  morning, 
Mr.  Gushing,  the  Attorney-General  of  the 
United  Stat^,  addressed  the  Court  as  follows: 

May  it  please  your  Honors:  I  rise  to  sub- 
mit a  motion,  which  seems  to  be  called  for  by 
the  nature  of  the  subject  matter.  God,  in  his 
inscrutable,  but  supreme  will,  has  removed 
from  the  service  of  the  coimtry,  and  from  that 
path  of  honor  which,  through  a  long  lifetime 
of  greatness  and  goodness,  he  had  so  nobly 
trod,  the  Vice-President  of  the  United  States. 
When  the  voice  of  some  future  panegyrist,  on 
the  iMinks  of  the  Mississippi — ^the  Bravo  of  the 
Columbia — shall  speak  of  the  heroes,  the  legis- 
lators, the  statesmen  and  the  magistrates  of  our 
country,  as  it  recounts  the  names  borne  on  that 
glorious  roll  of  immortality,  it  cannot  fail  to 
pause  with  unalloyed  satisfaction  at  the  name 
of  William  R.  King.  Providence,  from  time 
to  time,  raises  up  men  to  lead  armies  on  to 
victory  through  the  clash  of  the  battle  field, 
or  by  rare  gifts  of  written  or  spoken  thought, 
to  wield,  at  will,  the  fiercest  impulses  of  na- 
tions. Such  men,  if  they  have  a  superlatively 
splendid  career,  yet  have  an  agitated  one. 
They  create  events,  and  they  partake  of  the 
vicissitudes  of  events.  They  may,  they  often 
do,  have  shaded  sides  of  the  mental  formation, 
without  which  the  bright  ones  would  be  too 
dazzlingly  brilliant.  They  come  to  be  praised 
or  dispraised  alternately,  according  to  the 
light  in  which  their  actions  are  viewed,  and 
the  flux  or  reflux  of  the  tides  of  popular  emo- 
tion. If  William  R.  King  be  not  of  these,  yet 
he  has  an  appropriate,  and  perhaps  he  has  a 
more  enviable  place  in  the  temple  of  fame  and 
in  the  hearts  of  Americans.  For  of  him,  it  is 
with  plainest  truth  to  be  said,  that  with  lofty 
elements  in  his  character  to  merit  and  receive 
the  most  absolute  commendation,  there  is  noth- 
ing in  it  open  to  censure.  He  stands  to  the 
memory  in  sharp  outline,  as  it  were,  against 
the  sky,  like  some  chiseled  column  of  antique 
art,  or  some  consular  statue  of  the  imperial  re- 
public wrapped  in  its  marble  robes,  grandly 
beautiful  in  its  simple  dignity  and  imity  of  a 
faultless  proportion. 

Placed  at  an  early  age  in  that  august  assem- 
bly, the  highest,  all  thin^  considered,  in  this 
or  any  other  land,  the  Senate  of  the  United 
States — and  continuing  there,  save  with  brief 
interruption  of  the  most  eminent  diplomatic 
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employment,  during  a  whole  generation  of 
time — and  repeatedly  elevated  to  preside  over 
its  deliberations — ^he  had  grown  to  be,  not  of  it 
merely,  but  its  representative  man,  its  typical 
person,  its  all  conspicuous  model  of  an  up- 
right, pure,  spotless,  high  minded,  chivalric 
American  Senator.  This  it  is,  in  my  judg- 
ment, which  constitutes  the  distinctive  trait  in 
his  character  and  career,  and  which  drew 
to  him  the  veneration  and  the  confidence  of  his 
coimtrymen. 

We  think  of  him  almost  as  an  historical 
monument  of  senatorial  integrity,  rather  than 
as  a  mere  mortal  man  of  the  age.  Like  that 
gallant  soldier,  who  received  the  baton  of  mar- 
shal in  the  very  scene  of  his  achievements, 
and  fell,  struck  by  a  cannonshot,  in  the  act  of 
grasping  the  insignia  of  his  command,  so  the 
Vice-President  did  but  reach  the  pinnacle  of 
his  greatness  to  die.  Such  a  death,  so  timed, 
though  premature  for  us  whom  he  has  left 
behind  to  the  toils  and  cares  of  public  duty,  was 
not  premature  for  the  consummate  complete- 
ness of  his  renown.  Knowing  how  deeply  his  loss 
must  be  deplored  by  your  Honors,  it  is  deemed 
fitting  for  me  to  move  that  this  court,  in  imison 
with  what  has  been  done  in  both  Houses  of 
Congress,  do  now  adjoium,  in  manifestation  of 
its  respect  for  the  memory  of  the  deceased 
Vice-President  of  the  United  States. 

To  which  Mr.  Chief  Justice  Taney  replied: 

The  court  is  sensible  that  every  mark  of  re- 
spect is  due  to  the  memory  of  the  late  Vice- 
President,  William  R.  King. 

His  life  was  passed  in  the  public  service,  and 
marked  throughout  by  its  purity,  integrity  and 
disinterested  devotion  to  the  public  good. 

It  is  true  that  no  part  of  it  connected  him 
particularly  with  the  judicial  branch  of  this 
government,  but  the  people  of  the  United  States 
had  elevated  him  to  the  highest  office  but  one 
in  their  gift;  and  the  loss  of  a  statesman  like 
him,  so  honored  and  so  worthy  of  the  honor  be- 
stowed, is  felt  to  be  a  public  calamity  by  this 
department  of  government  as  well  as  by  that 
to  which  he  more  immediately  belonged.  And 
as  a  token  of  their  high  respect  for  him  while 
living,  and  their  sincere  sorrow  for  his  death, 
the  Court  will  adjourn  to-day,  without  trans- 
acting its  ordinary  business. 

Whereupon,  proclamation  being  made,  the 
Court  is  adjourned  imtil  Monday  morning  at 
11  o'clock. 
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V. 

SAMUEL  DAVENPORT'S  HEIRS. 

Grant  by  Spanish  military  commander,  when 
entitled  to  confirmation— -cause  not  dismissed 
for  petition  speaking  of  perfect  and  showing 
imperfect  title— Grantees  under  U.  S.  neces- 
sary parties. 

Two  grants  of  land  In  the  country  known  as  the 
neutral  territory  lying  between  the  Sabine  River 
and  the  Arroyo  Hondo,  confirmed,  namely:  one 
for  La  Nana  granted  in  1708,  and  the  other  for  Los 
Ormegas,  granted  in  1705. 

These  grants  were  made  by  the  commandant  of 
the  Spanish  post  of  Nacogdocnes,  who  at  that  time 
had  power  to  make  Inchoate  grants. 

In  both  cases  the  grants  bad  defined  metes  and 
bounds,  and  the  grantees  were  placed  in  possession 
by  a  pobllc  oflScer,  and  exercised  many  acts  of  own- 
ership. 

The  evidence  of  the  grants  was  copies  made  by 


the  commandant  of  the  post,  and  also  copies  made 
by  the  liand  Ofllce  in  Texas.  These  copies,  under 
the  circomstances,  are  sufficient. 


At  the  date  of  these  grants.  It  was  necessary  to 
obtain  the  ratification  of  the  civil  and  military  gov- 
ernor before  the  title  became  perfected.  This  not 
havlnpr  been  done  In  the  present -case,  the  title  was 
Imperfect,  although  the  petition  alleges  that  It  was 
perfect,  and  the  District  Court  bad  jurisdiction  un- 
der the  Acts  of  1824  and  1844. 

But  the  District  Court  ought  not  to  have  decreed 
that  floats  should  Issue  where  the  United  fttates  had 
sold  portions  of  the  land,  because  these  vendees 
were  not  made  parties  to  the  proceedings. 

THIS  was  an  appeal  from  the  District  Court 
of  the  United  States  for  the  Eastern  Dis- 
trict of  Louisiana,  under  the  Acts  of  1824  and 
1844,  so  often  referred  to  in  cases  previously 
reported. 

The  facts  of  the  case  are  recited  in  the  opin- 
ion of  the  Court. 

It  was  argued  by  Mr.  Cnshins  (Attorney- 
General)  on  the  part  of  the  Unit^  States,  and 
by  Messrs.  Baldwin  and  Johnson,  with  whom 
was  Mr.  Coze,  on  behalf  of  the  appellees. 

The  points  made  on  the  part  of  the  United 
States  were, 

I.  That  the  court  below  had  no  jurisdiction, 
and  that  the  decrees  are  therefore  nullities. 

These  grants  were  complete  titles,  requiring 
nothing  more  to  be  done  to  perfect  them;  and 
2*]  the  cases  are  full  of  proof,  offered  *by 
the  claimants,  to  show  that  the  grants  were  per- 
fect grants.  But  the  Act  of  1^  applies  only 
to  cases  of  incomplete  titles,  to  cases  protected 
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by  the  Treaty  of  1803,  "and  which  might  have 
been  perfected  into  a  complete  title,  imder,  and 
in  conformity  to,  the  laws,  usages  and  customs 
of  the  governments  imder  which  the  same  orig- 
inated, had  not  the  sovereignty  of  the  coimtry 
been  transferred  to  the  United  States."  I 
Land  Laws,  385.  The  point,  it  is  conceived, 
is  decided  in  the  case  of  The  United  States  ▼. 
Reynes,  9  How.  144,  bottom  of  page,  and  145. 

n.  That  there  is  no  sufficient  evidence  of 
the  execution  of  the  grants  by  Fernandez  and 
Gaudiana. 

nL  That,  even  if  their  execution  is  proved, 
then  they  are  void;  because  Fernandez  and 
Gaudiana  had  no  authority  to  make  such  large 
grants.  Laws  for  the  sale  and  distribution  of 
lands.  2  White's  Rec.  p.  48  to  55;  Royal 
Ordinance  of  13th  October,  1749,  Ibid.  67; 
Royal  Ordinance  of  1754,  Ibid.  62;  Olteilly's 
and  Gayoso's  Regulations,  Ibid.  229,  231. 

IV.  That  even  if  their  execution  is  proved, 
then  the  grants  are  void,  because  no  lands  were 
severed  from  the  public  domain  by  surveys, 
giving  a  certain  location  previous  to  the  Treaty 
of  1800  or  even  1803,  and  the  descriptions  in 
the  grants  are  so  vague,  indefinite  and  uncer- 
tain, that  no  location  of  the  lands  embraced  in 
them  can  be  given.  United  States  v.  Miranda, 
16  Pet.  166  to  160;  15  Pet.  184,  215,  275,  319; 
10  Pet.  331;  3  How.  787;  5  How.  26;  United 
States  V.  Boisdor^'s  Heirs,  11  How.  63;  Le- 
compte  V.  United  States,  Ibid.  115. 

V.  That  the  claimants  are  not  within  the 
provisions  of  the  Act  of  1824,  and  there  are  not 
the  proper  averments  in  their  petitions  to  show 
that  they  are  entitled  to  its  benefits. 

The  coimsel  for  the  appellees  made  the  fol- 
lowing points: 

1.  The  territory  within  which  both  of  these 
grants  were  situate  was,  at  their  respective 
dates,  within  the  boundaries  of  Texas  (the  Ar- 
royo Hondo  being  the  eastern  boundary),  and 
subject  to  the  dominion  and  control  of  the  com- 
mandsncy  at  Nacogdoches,  so  far  as  related  to 
the  granting  of  lands. 

2.  The  civil  and  military  commandants  at 
that  post  were,  ex  officio,  lieutenant-governors, 
and  had  authority  to  grant  lands  within  their 
province  or  department. 

3.  These  grants  were  made  by  them  in  man- 
ner stated  in  the  petitions,  and  were  in  con- 
formity with  the  laws,  usages  and  customs  of 
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Spain,  which  then  existed  in  the  Province  of 
Texas  and  at  the  post  of  Nacogdoches. 

4.  These  grants  gave  to  the  grantees  therein 
named,  and  to  their  legal  representatives,  a 
good  title  to  the  premises  in  them  respectively 
described. 

8*]  *6.  The  plaintiffs,  in  these  suits,  have 
shown  themselves,  by  a  regular  deduction  of 
title,  the  owners  of  the  William  Burr  and  Sam- 
uel Davenport  interests  in  both  tracts;  and  are, 
therefore,  entitled  to  recover. 

Mr.  Johnson^  in  his  argument,  said  that  the 
United  States  had  not  denied  the  existence  of 
the  original  grants.  As  to  the  allegation  that 
the  lands  were  not  severed  from  the  royal  do- 
main, if  the  grant  was  capable  of  being  located, 
it  need  not  be  actually  severed.  Glenn  v. 
United  States,  13  How.  250.  This  grant  can 
be  located.  A  center  being  given,  a  line  must 
be  run  from  it  two  leagues  to  the  north  and 
two  to  the  south;  then  from  each  end,  two  east 
«nd  two  west;  then  close  the  survey.  The 
record  shows  that  the  center  tree  existed.  The 
other  grant  can  be  surveyed  also. 

But  it  has  been  said  that  if  these  titles  are 
good  for  anything,  they  are  complete  titles,  and 
therefore  not  within  the  jurisdiction  of  the 
court  under  the  Acts  of  1824  and  1844. 

We  are  aware  that  in  the  case  of  The  United 
States  V.  Reynes,  9  How.  127,  this  court  has 
decided  that  perfect  grants,  arising  under  the 
Treaty  of  1803,  do  not  fall  within,  and  are  not 
embraced  by,  the  provisions  of  this  law;  and  to 
that  decision  we  bow  with  respectful  defer- 
ence; but  we  ask  the  court  whether  the  two 
grants  under  consideration  are  of  that  descrip- 
tion? We  submit  to  your  Honors  whether  the 
fact  that  these  grants  were  made  by  the  civil 
or  military  commandants;  whether  from  the 
fact  that  they  lay  witnin  the  neutral  territory,  a 
territory  which,  from  its  earliest  history,  was 
in  dispute  between  the  commandants  at  Natchi- 
toches, in  Louisiana,  and  Nacoedoches,  in 
Texas,  and  which,  by  the  Treaty  of  1819,  falls 
within  the  limits  of  Louisiana;  seeing  that  the 
grants  originated  with  the  commandant  in 
Texas — are  not  considerations  which  will  take 
these  cases  out  of  the  operation  of  that  decision. 
Notwithstanding  the  proof  in  these  cases  to  the 
contrary,  we  submit,  whether,  imder  the  laws 
of  Spain  and  of  the  Indies,  stricti  juris,  these 
grants,  to  make  them  perfect  and  complete,  did 
not  require  the  sanction  of  the  Home  Depart- 
ment and  authority.  Such  was  the  construction 
put  upon  them  by  Governor  Salcedo  himself, 
the  Governor  of  the  internal  provinces,  when 
"on  his  way  to  San  Antonio  ne  collected  all 
the  titles  he  could,  in  order  to  have  them  con- 
firmed." See  Colonel  Bloodworth's  testimony, 
Y.  A  M.  0.  R.  p.  201;  N.  R.  187.  And  did 
not  the  submission  of  Davenport  &  Co.  of  one 
of  the  grants  to  Governor  Salcedo,  show  that 
they  deemed  the  sanction  of  the  acts  of  the 
military  commandant,  who  made  the  grant,  by  a 
higher  authority  necessary;  and  did  not  the  ac- 
4*]  tion  of  that  Governor  show  his  own  •acqui- 
escence in  these  views,  and  also  show  that  the 
grant  was  further  embarrassed  by  the  fact  that 
it  lay  within  the  neutral  territory?  Y.  &  M.  0. 
R.  p.  140;  N.  R.  130.  This,  too,  is  in  accord- 
ance with  the  testimony  of  Benjamin  Fields, 
who  swears  that  he  always  supposed  such  sanc- 
tion necessary  (pp.  92  and  93;  N.  R.  89,  90); 
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and  are  not  these  views  strengthened  1^  refer- 
ence to  the  note  of  the  Commissioners  (pp.  43, 
44,  and  61)  ?  In  which  last  note  the  Conums- 
sioners  say: 

''It  appears  to  be  an  historical  fact,  that  the 
strip  of  country  called  the  neutral  territory  was 
early  disputed  by  the  ancient  governments  of 
Texas  and  Louisiana,  both  alternately  ftaanwniwg 
and  repelling  jurisdiction  over  it;  and  even 
after  both  provinces  were  united  under  the  Do- 
minion of  Spain  the  dispute  did  not  subside, 
but  was  kept  alive  and  perpetuated  by  the  local 
commandants,  etc."  These  Commissioners,  in 
their  several  reports,  after  classing  these  in  the 
first  class  of  claims,  recommend*  them  for  con- 
firmation; a  language  which  would  not  have 
been  used  in  reference  to  perfect  titles,  and 
which,  coming  from  them,  is  to  be  regarded  as 
the  language  of  the  government  itself.  9  Pet. 
468. 

These  were  the  groimds  on  which  the  district 
attorney,  in  the  court  below,  insisted  that  the 
grants  were  inchoate  and  not  perfect  and  abso- 
lute; and  we  with  great  confidence  submit  to  the 
coiut,  therefore,  whether  these  combined  con- 
siderations do  not  clearly  distinguish  these 
cases  from  that  of  The  United  States  v.  Reynes, 
before  referred  to;  and  if  so,  whether  they  are 
not  embraced  by  the  Act  imder  which  the  suits 
are  brought;  and  in  view  of  the  whole  case  in 
all  its  aspects,  we,  with  like  confidence,  submit 
whether  we  are  not  entitled  to  recover. 

1  How.  24;  7  Pet.  51;  10  Pet.  303;  Qvil 
Code,  title  Prescription,  3421,  3437,  3438,  3465 
and  3466;  2  White's  Recop.  191;  Duff  Green's 
American  State  Papers,  Vol.  m.  p.  72  to  83; 
lb.  Vol.  rV.  pp.  34-36,  60,  61,  75;  Executive 
Document,  33,  2d  session,  27th  Congress,  p.  81; 
Doe  V.  Eslava  et  al.  9  Pet.  449;  Doe  v.  The 
City  of  Mobile,  lb.  468. 

'The  authority  given  to  these  officers  (the 
Register  and  Receiver  )was  to  be  exercised  only 
in  cases  of  imperfect  grants,  confirmed  by  the 
Act  of  Congress,  and  not  cases  of  perfect  titles ; 
in  these  they  had  no  authority  to  act." 

Mr.  Justice  CampbeU  delivered  the  opinion 
of  the  court: 

This  fause  comes  before  this  court  by  an  ap- 
peal from  a  decree  of  the  District  Court  of  the 
United  States  for  the  Eastern  District  of  Louisi- 
ana. 

The  appellees  filed  their  petition  in  that  court 
to  establish  their  claim  to  a  share  in  two  grants 
of  land,  situate  on  the  western  border  of  Louisi- 
ana, in  the  country  known  as  the  *neutral  [*5 
territory,  lying  between  the  Sabine  River  and 
the  Arroyo  Hondo. 

One  of  these  grants  was  issued  by  the  com- 
mandant of  the  Spanish  post  at  >facogdoches 
to  Edward  Murphy,  the  Ist  day  of  July,  1798, 
for  a  tract  of  land  called  La  Nana,  containing 
92,160  acres.  The  grantee,  in  the  month  of 
November  following,  conveyed  it  to  the  trad- 
ing firm  of  William  Barr  &  Co.,  of  which 
Murphy  and  Samuel  Davenport,  the  ancestor 
of  the  appellees,  were  respectively  members. 

The  evidence  of  the  grant  consists  in  copies 
of  the  petition  of  Edward  Murphy  to  the  com- 
mandant, dated  in  February,  1798,  for  a  dona- 
tion of  the  tract  La  Nana,  situate  to  the  east  of 
the  Sabine  River,  on  the  road  leading  from 
the   town   of   Natchitoches.    The   tract   asked 
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for  forms  a  square  of  four  leagues  upon  that 
road,  the  center  of  which  is  the  prairie  adjoin- 
ing the  bayou  La  Nana.    The  motive  of  the 
etpplication  was,  that  the  petitioner  might  have 
summer  pasturage  for  his  cattle  and  other  ani- 
znals.    The  petition  was  granted  by  the  com- 
mandant, and  the  procurator  was  ordered  to 
place  the  grantee  in  possession.    The  procurator 
f  xilfilled  this  order  the  first  of  August,  1798,  by 
going  upon  the  land  with  the  grantee  and  in 
the  presence  of  witnesses,  ''took  him  by  the 
xight  hand,  walked  with  him  a  number  of  paces 
from  north  to  south,  and  the  same  from  east  to 
i^est,  and  he,  letting  go  his  hand  (the  grantee), 
^walked  about  at  pleasure  on  the  said  territory 
of  La  Nana,  pulling  up  weeds,  and  made  holes 
in  the  ground,  planted  posts,  cut  down  bushes, 
took  up  clods  of  earth  and  threw  them  on  the 
^ound,  and  did  many  other  things  in  token  of 
the  possession  in  which  he  had  been  placed  in 
the  name  of  His  Majesty,  of  said  land  with  the 
boundaries  and  extension  as  prayed  for." 

The  act  of  possession  was  returned  to  the 
commandant,  who  directed  "that  it  should  be 
placed  in  the  protocol  of  the  post  to  serve  as 
•evidence  of  the  same,  and  that  a  certified  copy 
«hould  be  given  to  the  person  interested."  Tne 
conveyance  of  Murphy  to  his  firm  bears  date  in 
the  month  of  November  after;  was  executed  in 
the  presence  of  the  same  commandant,  and  at 
that  time  the  certified  copies  Offered  in  evidence, 
purport  to  have  been  made. 

The  other  grant  is  for  a  tract  of  land  called 
Los  Ormegas,  containing  207,360  acres.  It  is 
founded  on  a  petition  of  Jacinta  Mora  to  the 
•c6mmandant  of  the  same  post,  in  November, 
1705,  who  asked  for  the  concession,  that  he 
might  establish  a  stock  farm  for  the  raising  of 
mules^  horses,  homed  cattle,  etc.,  and  to  culti- 
vate the  soil.  The  tract  described  in  the  peti- 
tion contains  six  leagues  square  on  the  River 
Sabine,  the  center  of  the  Western  line  being 
opposite  to  the  Indian  crossing  place  of  that 
«•]  river.  'The  prayer  of  the  petition  was  al- 
lowed the  same  day,  and  orders  given  to  the 
procurator  to  place  the  petitioner  in  possession, 
''with  all  the  usual  formalities  of  style,  and 
that  he  should  report  his  proceedings  for 
the  more  effectual  confirmation  of  the  prop- 
erty." 

This  order  was  executed  in  December,  1795, 
with  the  same  ceremonial  that  was  employed 
^bout  the  order  upon  the  La  Nana  grant,  and 
the  act  recording  the  transaction  was  placed  in 
the  protocol  of  the  post. 

The  paper  in  evidence  is  a  certified  copy 
made  by  the  commandant  of  the  post  in  1806, 
shortly  before  the  conveyance  of  the  grantee  to 
the  firm  of  William  Barr  &  Co.,  and  in  the 
certificate  the  copy  is  declared  to  have  been 
compared  and  corrected,  and  that  it  is  true  and 
genuine. 

Besides  these  papers,  the  plaintiffs  procured 
certified  copies  from  the  ofidcers  of  the  Land  Of- 
fice in  Texas,  from  copies  of  the  protocol  made 
in  1810,  which  were  submitted  by  the  firm  of 
Barr  &  Co.  to  the  Governor  (Salcedo)  of  one  of 
the  internal  provinces  of  New  Spain,  of  which 
this  post  was  at  the  time  a  dependency,  appar- 
ently for  the  purpose  of  obtaining  his  sanction, 
•either  to  the  authenticity  of  the  document  or 
to  the  grant  it  evinced.  This  copy  of  the  La 
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Nana  papers  does  not  correspond  with  that  of 
1798,  but  that  of  the  Ormegas  grant  is  substan- 
tially the  same  as  that  made  in  1806. 

The  plaintiffs,  further  to  support  their  claim, 
offered  evidence  satisfactorily  explaining  why 
these  papers  came  to  be  deposited  in  the 
archives  of  Texas  and  for  the  fact  of  their  dis- 
covery there. 

These  claims  were  presented  in  1812,  to  the 
commissioners  appointed  to  ascertain  and  ad- 
just claims  to  lands  in  the  Western  District  of 
Louisiana,  and  have  been  before  the  several 
boards  which  have  been  since  constituted  to 
effect  the  same  object.  The  genuineness  of  the 
signatures  which  appear  on  these  copies  of  the 
grant;  that  they  have  come  from  a  proper  de- 
positary; that  the  jparties  who  now  hold  them 
have  claimed  them  «ince  the  date  of  their  titles; 
that  the  lands  are  fitted  for  the  objects  for 
which  they  were  sought,  and  have  been  used 
for  that  purpose;  that  surveys  and  possession 
defined  their  limits,  contemporaneously,  or 
nearly  so,  with  the  grants,  are  facts  sufficiently 
established  by  the  evidence  submitted  to  the 
District  Court.  No  imputation  upon  the  au- 
thenticity of  the  grants  occurs  in  any  of  the 
reports  or  acts  of  the  government,  but  in  the 
various  reports  of  the  boards  of  inquiry  they 
have  been  treated  as  genuine,  resting  upon  just 
considerations,  and  entitled  to  confirmation 
from  the  equity  of  the  government. 

The  questions  now  arise,  have  these  grants 
been  legally  established?  'Were  they  with-  [•! 
in  the  competency  of  the  persons  making  them? 
Are  they  binding  upon  the  faith  of  the  govern- 
ment of  the  United  States?  Does  it  lie  within 
the  jurisdiction  of  this  court  to  render  a  decree 
favorable  to  the  petitioners? 

The  copies  made  by  the  Spanish  comman- 
dant from  the  protocol,  and  certified  by  him  to 
be  true  and  genuine,  though  dated  long  after 
the  protocol,  would  be  received  in  evidence  in 
the  courts  of  Spain,  as  possessing  equal  claims 
to  credit  as  the  primordial  or  originals.  For 
the  reason  that  those  like  these  are  certified  by 
the  same  officer  whose  attestation  gives  authen- 
ticity to  the  protocol,  and  who  is  charged  to 
preserve  it.  2  Escriche,  Die.  de  leg.  185.  And 
this  court  for  the  same  reason  has  uniformly 
received  them,  as  having  the  same  authority. 
United  States  v.  Percheman,  7  Pet.  51;  United 
States  V.  Delespine,  16  Pet.  319,  and  cases  cited. 

In  this  case  the  evidence  of  the  loss  or  de- 
struction of  the  protocol  is  satisfactory,  and  the 
copies  would  be  admitted  as  secondary  evidence 
upon  well-settled  principles. 

The  power  of  the  commandants  of  posts,  in 
the  Spanish  colonies,  to  make  inchoate  titles  to 
lands  within  their  jurisdictions  has  been  re- 
peatedly acknowledged  by  this  court. 

Under  the  laws  and  regulations  of  the  Span- 
ish Crown,  it  is  a  question  of  some  doubt 
whether  grants  for  the  purpose  of  grazing  cat- 
tle were  anything  more  than  licenses  to  use  the 
lands,  and  whether  they  were  designed  to  op- 
erate upon  the  dominion.  This  question  was 
presented  in  the  case  of  The  United  States  v. 
Huertas,  8  Pet.  475,  upon  a  grant  "with  the 
precise  condition  to  use  the  lands  for  the  pur- 
pose of  raising  cattle,  without  having  the  facili- 
ty to  alienate  the  said  land  by  sale,  transfer, 
contract  of  retrocession,  or  by  any  other  title  in 
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favor  of  a  straneer,  without  the  knowledge  of 
this  government/'  was  confirmed  by  a  decree 
of  this  court  against  that  objection  upon  the 
part  of  the  government  (8  Pet.  475,  709.)  We 
consider  the  question  closed  by  the  decision  in 
that  case,  in  reference  to  the  country  formerly 
held  by  Spain,  lying  to  the  east  of  the  Sabine. 

The  land  comprehended  in  these  grants  at 
their  respective  dates  was  within  the  imques- 
tioned  dominions  of  the  Crown  of  Spain.  The 
evidence  clearly  established  that  the  comman- 
dants of  the  posts  at  Nacogdoches,  before  and 
subsequently,  were  accustomed  to  make  con- 
cessions to  lands  in  the  neutral  territory.  This 
was  not  at  all  times  an  unquestioned  jurisdic- 
tion, but  between  the  years  1790  and  1800,  it 
seems  to  have  been  generally  acquiesced  in. 
Some  of  the  grants  made  within  that  period 
have  been  confirmed  by  the  United  States.  The 
dispute  of  this  jurisdiction  was  a  dispute  raised 
by  other  local  commandants  and  had  no  rela- 
8*]  tion  to  the  controversy  which  arose  •be- 
tween the  United  States  and  Spain,  upon  the 
construction  of  the  Treaty  of  St.  Ildefonso  and 
the  limits  of  the  cession  it  made.  Had  these 
grants  been  executed  after  the  date  of  that 
Treaty,  they  would  probably  have  been  oon- 
trolled  by  the  doctrine  of  the  case  of  The  Unit- 
ed States  V.  Reynes,  9  How.  127,  and  those  of 
a  kindred  character.  Having  been  executed  by 
officers  of  the  Crown  of  Spain,  within  its  domin- 
ions, and  in  the  exercise  of  an  apparently  legit- 
imate authority,  the  presumption  is  in  favor 
of  the  rightfulness  of  the  act.  No  evidence 
has  been  given  on  the  part  of  this  government 
to  impugn  it,  and  much  evidence  has  been  ad- 
duced to  uphold  and  sustain  it. 

The  petition  of  the  appellees  describes  the 
grants  to  be  complete,  wanting  nothing  to  their 
validity  from  the  authorities  of  Spain. 

They  have  adduced  evidence  to  show  that 
such  was  the  estimation  in  which  they  were 
held  by  the  inhabitants  of  the  District  of  Nac- 
ogdoches. If  the  court  had  adopted  this  con- 
clusion it  could  have  taken  no  jurisdiction  of 
the  case.  Its  jurisdiction  imder  the  Act  of 
1844  is  merely  to  supply  the  deficiencies  in  the 
titles,  which  were  in  their  incipient  state  at  the 
termination  of  the  Spanish  dominion. 

The  facts  pleaded,  enable  us  to  determine  the 
case  without  a  reference  to  these  legal  conclu- 
sions of  the  parties.  In  The  United  States  v. 
Clarke,  8  Pet.  436,  this  court  reviewed  the  or- 
dinances and  reflations  of  the  Crown  of  Spain 
for  the  disposition  of  its  uncultivated  lands  in 
the  Indies,  so  as  to  ascertain  in  whom,  among 
its  officers,  the  power  to  grant  resided.  From 
the  examination,  it  was  concluded  that  in  1774 
it  was  confided  to  the  civil  and  military  gov- 
ernors, from  whom  it  had  been  for  some  years 
previously  withdrawn,  and  that  it  remained 
with  these  officers  till  a  period  subsequent  to 
the  date  of  these  grants  in  the  territories  bor- 
dering upon  the  Gulf  of  Mexico.  The  comman- 
dants of  posts,  and  other  sub-delegates  of  this 
officer,  were  charged  only  with  a  superintend- 
ency  of  the  incipient  and  mediate  states  of  the 
title,  but  the  power  of  completely  severing  the 
subject  of  the  grant  from  the  public  domain 
was  uniformly  retained  by  that  central  juris- 
diction. We  are,  therefore,  of  the  opinion,  that 
these  concessions  must  be  treated  as  imperfect, 
and  dependent  upon  the  sanction  of  the  United 
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States.  Upon  a  full  examination  of  the  eri* 
dence,  we  think  they  are  sustained  upon  prin- 
ciples of  equity,  and  that  the  decree  of  the  Dis- 
trict Court  that  declares  them  to  be  valid  should 
be  affirmed. 

That  portion  of  the  decree  which  provides 
that  the  petitioners  be  entitled  to  locate  so 
many  acres  of  land  as  have  at  any  time  been 
sold,  or  otherwise  disposed  of,  out  of  said  sub- 
divisions by  the  United  States,  or  any  other  un- 
appropriated land  belonging  *to  the  Unit-  [*9 
ed  States,  within  the  State  of  Louisiana,  falls 
within  the  objections,  stated  in  the  case  of  The 
United  States  v.  Moore,  12  How.  209,  and  of 
United  States  v.  McDonogh,  at  this  term,  and 
cannot  be  maintained.  To  this  extent  the  de- 
cree of  the  District  Court  is  reversed.  The  ef- 
fect of  which  reversal  and  of  the  decree  rendered, 
is  to  exempt  the  lands  sold  or  disposed  of  by 
the  United  States  from  the  operation  of  the 
plaintiff's  claim,  and  to  leave  the  question  of 
indemnity  between  the  claimant  and  the  Pfr- 
litical  Department  of  this  government. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  District  Court  of 
the  United  States  for  the  Eastern  District  of 
Louisiana,  and  was  argued  by  counsel;  on  con- 
sideration whereof,  it  is  the  opinion  of  this 
court  that  the  grants  set  forth  in  the  record  are 
valid  ^nts,  and  that  so  much  of  the  decree  of 
the  District  Court  as  confirms  them  should  be 
aflirmed;  but  that  such  of  the  lands  embraced 
by  the  said  grants  as  have  been  sold  or  other- 
wise disposed  of  by  the  United  States  are  ex* 
empt  from  the  operation  of  the  said  ^pranta; 
ana  that  so  much  of  the  decree  of  the  said  Dii- 
trict  Court  as  authorizes  the  location  of  wo 
many  acres  of  the  lands  embraced  in  the  said 
grants  as  have  been  sold  or  otherwise  disposed 
of  by  the  United  States,  on  any  other  unap- 
propriated lands  of  the  United  States,  within 
the  State  of  Louisiana,  is  erroneous,  luid  should 
be  reversed. 

Whereupon,  it  is  now  here  ordered,  adjudged 
and  decreed,  that  so  much  of  the  decree  of  the 
District  Court  as  authorizes  the  location  of  so 
many  acres  of  the  land  as  have  been  disposed 
of  by  the  United  States  on  any  other  imappro- 
priated  lands  of  the  United  States,  within  the 
State  of  Louisiana,  be,  and  the  same  is  hereby 
reversed  and  annulled;  and  that  the  lands  so 
sold  or  otherwise  disposed  of  by  the  United 
States,  be,  and  the  same  are  hereby  exempted 
from  the  operation  of  the  said  grants. 

And  it  is  now  here  further  ordered,  adjudged 
and  decreed,  that  so  much  of  the  decree  of  the 
said  District  Court  as  declares  the  said  grants 
to  be  valid,  be,  and  the  same  is  hereby  af- 
firmed. 


•THE    UNITED    STATES,   Appellants,    [•lO 

V. 

THOMAS  H.  PATTERSON. 

Spanish  grant — confirmation  ordered  for  use 
of  others  than  petitioner — ^person  not  party 
to  suit  cannot  intervene. 

A  claimant  of  a  share  of  the  fraots  spoken  of  In 
the  precedlDf  case,  having  failed  to  produce  erl- 
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dence  of  the  right  of  his  grantor  to  convey  to  him, 
cannot  have  a  decree  In  bis  favor. 

A  person  cannot  In  terrene  here  who  wak  no  par- 
ty to  the  suit  In  the  District  Court.  And  even  Ifthe 
practice  of  this  court  sanctioned  such  Interyentlon, 
thi're  is  nothing  to  show  his  right  to  do  so  In  this 


THIS  was  a  branch  of  the  preceding  case. 
The  original  title  and  the  uinds  were  the 
same.  Patterson  claimed  under  a  deed  exe- 
cuted on  the  21st  of  November,  1836,  by  the 
heirs  of  William  Barr,  deceased;  but  the  deed 
purported  to  be  executed  by  their  attorney  in 
fact.  Robert  Thompson. 

The  cause  was  argued  by  the  same  counsel 
who  argued  the  preceding  case,  with  the  addi- 
tion of  Mr.  Lawrence,  who  claimed  to  inter- 
vene on  behalf  of  the  heirs  of  Joseph  Piemas. 

Mr.  Lawrence,  in  support  of  this  claim, 
alleged  that,  The  Petitioners  rely  upon  a  con- 
veyance of  Jacinto  Mora  to  Barr,  Davenport, 
and  Murphey,  bearing  date  the  22d  day  of  July, 
1805.  This  is  the  only  title  they  set  up  in  their 
petition  to  the  Ormegas  tract. 

During  the  progress  of  the  cause  they  offered 
in  evidence  a  conveyance  from  Jacinto  Mora  to 
Joseph  Piemas,  bearing  date  the  26th  of  April, 
1706,  a  paper  purporting  to  be  a  conveyance 
from  Piemas  to  Vitor  Portia,  dated  30th  Au- 
gust, 1804,  and  a  conveyance  from  Portia  to 
Davenport,  dated  in  the  year  1818. 

All  of  these  instruments  of  writing  are  in  due 
form,  except  the  most  important  one,  viz.:  that 
purporting  to  be  from  Piemas  to  Portia,  which 
was  not  authenticated  by  a  notary  or  other 
officer,  is  not  taken  from  any  legal  depository, 
nor  recorded  in  the  Land  Office,  and  in  which 
neither  the  handwriting  of  the  witnesses  nor  of 
Piemas  is  proved,  nor  the  witnesses  produced 
or  their  absence  accounted  for.  Li  short,  there 
is  no  proof  at  all  of  the  genuineness  of  the 
paper,  but  it  is  left  for  the  court  to  judge  of 
the  genuineness  of  the  signature  of  Piernas. 

Now,  it  will  be  at  once  perceived  that  if  there 
were  no  defect  in  the  chain  of  title  from  Piemas 
to  Davenport,  this  would  have  been  the  elder 
and  better  title  to  Davenport,  as  to  the  Ormegas 
tract;  and  yet,  though  the  conveyance  to  Daven- 
port of  Piemas'  interest  was  in  1818,  and  this 
petition  was  filed  in  1845,  it  is  not  even  alluded 
to  in  the  petition. 

It  will  be  seen,  from  the  extract  from  Vol. 
ni.,  American  State  Papers,  Rec.  46,  that  as 
11*]  late  as  1815-16,  Piemas  made  claim  *to 
this  land  before  the  Board  of  Commissioners, 
and  no  claim  was  made  by  Vitor  Portia. 

In  1824,  1825,  the  same  land  was  recom- 
mended for  confirmation,  but  was  never  actually 
confirmed  by  Congress.  Piemas  had  in  the 
meantime  died,  and  his  heirs  were  young  chil- 
dren, living  in  poverty  and  obscurity.  See  let- 
ter of  Hay  ward,  Rec.  172;  also  Report  to  Com- 
missioner, Rec.  213. 

The  heirs  of  Piemas  deny  that  he  ever  signed 
the  paper  to  Portia,  and  aver  that  it  is  entirely 
fictitious. 

Full  notice  of  the  claim  of  Piernas  was  before 
the  court  below,  for  the  petitioners  introduced 
hia  title  themselves.  It  was,  therefore,  fully 
the  competency  of  the  court  below,  if  they  per- 
ceived, m>m  the  record,  title  in  Piemas  to  the 
Ormegas  tract,  and  had  no  legal  eviuence  be- 
fore them  of  his  having  parted  with  that  title — 
to  have  reserved  the  rights  of  Piemas'  heirs  in  i 
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their  decree;  and  it  is  respectfully  submitted, 
that  it  is  within  the  power  of  this  court  (should 
the  validity  of  the  grant  be  affirmed)  to  protect 
those  rights,  so  far  as  they  appear  in  the  pres- 
ent record. 

In  the  case  of  Cunningham  v.  Ashley,  14 
How.  377,  this  court  interposed  meso  motu,  to 
save  the  New  Madrid  title.  Here  an  older  title 
is  introduced,  the  Act  of  Congress  says  the 
court  is  to  decide  on  evidence  brought  in  by  any 
person  other  than  the  parties  to  the  suit.  If  so, 
it  is  proper  to  intervene  here.  The  deed  from 
Piemas  to  Portia  had  never  been  recorded,  and 
the  court  below  had  no  right  to  receive  it. 

Mr.  Baldwin,  in  reply  to  Mr.  Lawrence,  made 
the  following  points: 

1.  That  the  ^eat  lapse  of  time  raised  a 
strong  presiunption  against  this  claim. 

From  24th  day  of  April,  1818,  when,  as  ap- 
pears by  the  record,  Piemas  conveyed  his  inter- 
est in  that  tract  to  Samuel  Davenport,  no  claim 
has  ever  been  set  up  to  this  land,  either  by 
Piemas  or  his  heirs,  until  now,  notwithstanding 
they  reside  in  New  Orleans,  where  their  suit 
was  tried  at  great  length  in  the  court  below. 

2.  That  the  claimants  imder  Piemas  cannot 
intervene  in  this  court,  it  being  a  court  of  ap- 
pellate jurisdiction. 

3.  That  the  deed  from  Piemas,  being  an 
ancient  deed  under  the  laws  of  Louisiana, 
proved  itself. 

4.  That  it  was  regularly  proved— the  testi- 
mony of  Cmsat,  as  to  the  signature  of  Piemas, 
having  been  taken  without  objection  in  the 
court  below. 

6.  That  this  court  will  not  undertake  to  settle 
the  rights  of  parties  in  interest,  but  leave  them 
to  litigate  their  rights  in  the  court  'below,  ['12 
or  in  the  state  tribunals;  and  that  whatever 
judgment  the  court  might  pronounce  in  this 
matter,  it  would  not  be  conclusive  between  the 
parties. 


Mr.  Justice  Campbell  delivered  the  opinion 
of  the  court: 

This  appeal  was  taken  from  a  decree  of  the 
District  Court  of  the  United  States  for  the 
Eastern  District  of  Louisiana. 

The  appellee  claimed  in  the  District  Court  a 
confirmation  of  the  grants  for  the  La  Nana  and 
Los  Ormegas  tracts  of  land,  in  which  he  as- 
serted an  interest  as  an  assignee  of  the  heirs  of 
William  Barr,  one  of  the  members  of  the  firm 
of  William  Barr  &  Co.,  in  which  they  had  been 
vested. 

The  questions  of  law  and  fact,  arising  in  this 
case,  are  the  same  as  those  determined  in  the 
case  of  The  United  States  v.  Samuel  Daven- 
port's Heirs,  in  so  far  as  they  concern  the 
validity  of  the  grants. 

The  evidence  of  the  purchase  by  the  plaintiflT 
from  the  heirs  of  Barr  is  not  sufficient.  No 
power  of  attorney  appears  in  the  record  to 
Thompson,  who  made  the  conveyance  to  the 
plaintiff  in  their  name.  It  is  therefore  proper 
that  the  decree  that  shall  be  entered  shall  be 
without  prejudice  to  their  right,  and  this  opin- 
ion is  filed  in  order  that  this  judgment  of  the 
court  may  be  understood.  The  operation  of  the 
judgment  will  be,  to  perfect  the  title  for  the 
benefit  of  the  legal  representatives  of  William 
Barr. 

In  this  cause,  as  well  as  in  that  of  The  United 
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States  V.  Samuel  Davenport's  Heirs,  a  motion 
was  submitted  on  behalf  of  the  heirs  of  Joseph 
Piemas  alleging  that  a  deed  from  Joseph  Pier- 
nas  to  Vitor  Portia,  dated  the  30th  August, 
1804,  being  a  link  in  the  title  to  the  Ormegas 
grant,  was  not  sufficiently  proven,  and  sug- 
gesting that  it  was  not  a  genuine  deed,  and 
praying  for  leave  to  intervene  in  this  suit  to 
sustain  their  rights  to  this  property. 

The  court  is  of  opinion  that  the  motion  can- 
not be  allowed.  The  plamtiff  commenced  his 
?roceedings  to  assert  his  O'TO  claims  against  the 
Jnited  States.  Those  proceedings  can  neither 
benefit  nor  injure  the  persons  interested  in  this 
motion,  for  they  are  no't  parties  to  the  cause. 
The  period  for  the  assertion  of  a  claim  under 
the  Act  of  Congress  of  17th  Jime,  1844,  has 
expird.  Neither  in  the  District  Ck>urt  nor  in 
this  cojrt  would  it  be  lawful  for  persons,  who 
failed  to  avail  themselves  of  the  benefit  of  that 
Act  during  its  operation,  to  intervene  for  the 
purpose  of  establishing  a  right  imder  grants 
like  these,  after  its  expiration,  in  a  suit  com- 
menced by  other  persons. 

In  looking  through  the  record,  we  find  no 
fact  to  authorize  the  belief  that  the  heirs  of 
Piemas  have  any  title  to  the  lands  embraced  in 
18*]  "these  grants.  If,  therefore,  it  was  com- 
patible with  the  constitution  and  practice  of 
this  court,  for  a  person  to  intervene  here  in  a 
litigation,  to  which  he  was  no  party  in  the 
court  of  original  jurisdiction,  we  find  nothing  to 
authorize  it  in  the  present  instance. 

The  decree  will  be  entered  here  to  conform 
to  that  pronounced  in  the  suit  of  The  United 
States  V.  Davenport's  Heirs,  with  the  direction 
that  the  confirmation  shall  be  for  the  use  of 
the  legal  representatives  of  William  Barr,  de- 
ceased. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  District  Court  of 
the  United  States  for  the  Eastern  District  of 
Louisiana,  and  was  argued  by  counsel;  on  con- 
sideration whereof,  it  is  the  opinion  of  this 
court  that  the  grants  set  forth  in  the  record  are 
valid  grants,  and  so  much  of  the  decree  of  the 
District  Court  as  confirms  them,  should  be  af- 
firmed for  the  use  of  the  legal  representatives 
of  William  Barr,  deceased;  but  that  such  of  the 
lands  embraced  by  the  said  grants  as  have  been 
sold  or  otherwise  disposed  of  by  the  United 
States,  are  exempt  from  the  operation  of  the 
said  grants;  and  that  so  much  of  the  decree  of 
the  said  District  Court  as  authorizes  the  loca- 
tion of  so  many  acres  of  the  lands  embraced  in 
the  said  grants  as  have  been  sold  or  otherwise 
disposed  of  by  the  United  States  on  any  other 
unappropriated  lands  of  the  United  States  with- 
in the  State  of  Louisiana  is  erroneous,  and 
should  be  reversed. 

Whereupon  it  Is  now  here  ordered,  adjudged 
and  decreed,  that  so  much  of  the  decree  of  the 
District  Court  as  authorizes  the  location  of  so 
many  acres  of  the  land  as  have  been  disposed  of 
by  the  United  States  on  any  other  unappropri- 
ated lands  of  the  United  States  within  the  State 
of  Louisiana  be,  and  the  same  is  hereby  reversed 
and  annulled;  and  that  the  lands  so  sold  or 
otherwise  disposed  of  by  the  United  States  be, 
and  the  same  are  hereby  exempted  from  the 
<»peration  of  the  said  granta. 
580 


And  it  is  now  here  further  ordered,  adjudged 
and  decreed,  that  so  much  of  the  decree  of  the 
said  District  Court  as  declares  the  said  granta 
to  be  V  alid,  be,  and  the  same  is  hereby  affirmed 
for  the  use  of  the  legal  representatives  of  Wil- 
liam Barr,  deceased. 


•THE   UNITED   STATES,   Appellanta,    [•14 

V. 

JEAN  BAPTISTE  D'AUTERIEVE,  Ponponne 
Le  Blanc  et  al.,  Heirs  and  legal  Represen- 
tatives of  Jean  Antoine  Bernard  lyAuterieve, 
Deceased. 

Western  or  Mississippi  Company  grant — ^not 
subject  of  petition— definite  location  and 
boimdary — ^jurisdiction. 

The  heirs  of  D'Auterieve  claimed  a  tract  of  land 
near  the  River  Mississippi,  upon  two  grounds,  viz. : 
Ist.  Under  a  grant  to  Duvernay  by  the  Western  or 
Mississippi  Company  in  1717,  and  a  purchase  from 
him  by  D'Auterleve,  the  ancester,  accompanied  by 
the  possession  and  occupation  of  the  tract  from 
1717  to  1780 ;  and  2d.  Under  an  order  of  survey  of 
Unzaga,  Governor  of  the  Province  of  Louisiana  in 
1772,  an  actual  survey  made,  and  a  confirmation 
thereof  by  the  Governor. 

With  respect  to  the  first  ground  of  title,  there  la 
no  record  of  the  grant  to  Duvernay,  nor  any  evi- 
dence of  its  extent.  It  is  therefore  without  bound- 
aries or  location ;  and  if  free  from  these  objec* 
tions,  it  would  be  a  perfect  title,  and  therefore  not 
within  the  jurisdiction  of  the  District  Court,  under 
the  Acts  of  1824  and  1844. 

With  respect  to  the  second  ground  of  title,  if  the 
proceedings  of  Unzaga  be  regarded  as  a  confirma- 
tion of  the  old  French  grant,  then  the  title  would 
becomeva  complete  one,  and  beyond  the  Jurisdiction 
of  the  District  Court. 

If  they  are  regarded  as  an  incipient  step  in  the 
derivation  of  a  title  under  the  Spanish  govern- 
ment, then  the  survey  did  not  extend  to  the  back 
lands  which  are  the  property  in  question,  but  only 
included  the  front  upon  the  river,  which  was  sur- 
rendered to  the  Governor  in  1780. 

Neither  the  upper  or  lower  side  line,  nor  the  field 
notes.  Justify  the  opinion  that  the  survey  Included 
the  back  lands.  A  letter  addressed  to  Unzaga  by 
the  surveyor  is  so  ambiguous  that  it  most  be  con- 
trolled by  the  field  notes  and  map. 

The  neglect  of  the  parties  to  set  up  a  claim  from 
1780  to  1821.  and  the  acts  of  the  Spanish  govern- 
ment in  granting  concessions  within  the  limits  now 
claimed,  furnish  a  presumption  of  the  belief  of  the 
parties  that  the  whole  property  was  surrendered  In 
1780. 

THIS  was  an  appeal  from  the  District  Court 
of  the  United  States  for  the  Eastern  Dis- 
trict of  Louisiana. 

The  history  of  the  claim  is  fully  set  forth  ia 
the  opinion  of  the  court. 

It  was  argued  by  Mr.  Gushing  (Attorney- 
General)  for  the  United  States,  and  submitted 
on  a  printed  argument  by  Messrs.  Janin  and 
Taylor  for  the  appellees. 

The  points  made  on  the  part  of  the  United 
States  were  the  following: 

1.  That  the  claim  of  the  petitioners,  founded 
on  the  alleged  grant  by  the  Western  Company, 
is  not  open  for  discussion,  the  petitioners  hay- 
ing taken  no  appeal  from  the  decree  of  the 
court  below,  confirming  their  claim  to  the  ex- 
tent only  of  the  forty- four  arpents  of  front, 
and  excepting  even  out  of  this  confirmation  the 
forty  in  depth  on  the  front  granted  to  the  Aca- 
dians.    But  if  it  were,  then  everything  relating 
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to  that  grant  and  its  extent  and  locality,  and 
what  interest  D*Auterieve  had  in  it,  are  so 
vague  and  uncertain  that  it  would  be  impos- 
sible to  identify  and  locate  the  land,  and  the 
grant  would  have  to  be  declared  void. 
15*]  *2.  That  D'Auterieve,  by  accepting  the 
new  concessions  from  the  Spanish  authorities, 
thereby  waived  all  claims  under  the  grant  of 
the  Western  Company. 

3.  That  the  edict  of  1728,  and  the  alleged 
order  of  O'Reilly  reducing  the  extent  of  the 
lands  and  the  granting  of  them  to  others,  sub- 
sequent to  the  alleged  concessions,  are  acts  for 
which  the  petitioners  can  have  no  relief  against 
the  United  States,  being  the  acts  of  competent 
French  and  Spanish  authorities  during  the  time 
these  powers  held  the  sovereignty  of  the  coun- 
try. 

The  property,  in  the  enjoyment  of  which  the 
Treaty  stipulates  that  the  inhabitants  of  the 
ceded  territory  were  to  be  maintained  and  pro- 
tected, was  such  property  as  stood  recognized 
by  Spain  at  the  dave  of  the  Treaty,  as  the 
private  property  of  the  inhabitants.  The  Unit- 
ed States  are  not  bound  to  recognize  what 
Spain  had  not  recognized. 

4.  That  the  evidence  in  the  case  shows  that 
this  claim  was  volimtarily  given  up  and  sur- 
rendered to  the  Spanish  authorities  in  1780,  and 
the  long  silence  from  that  time  imtil  1836, 
shows  that  it  had  been  abandoned  by  the  claim- 
ant's ancestors,  and  the  grants  made  by  the 
Spanish  authorities  within  the  limits  of  the 
land  claimed,  to  the  Acadians  and  others  sub- 
sequent to  the  surrender,  show  how  they  re- 
garded the  matter. 

6.  That  there  was  no  sufficient  evidence  of 
the  concessions  made  by  O'Reilly  and  Unzaga 
such  as.  to  enable  the  court  below  to  take  juris- 
diction of  the  claim.  None  were  produced,  and 
there  was  no  evidence  of  loss  or  contents.  The 
Act  of  1824  limits  the  jurisdiction  to  claims 
founded  on  any  grant,  warrant,  or  order  of  sur- 
vey. The  letter  of  Unzaga  to  D'Auterieve  is 
not  a  concession,  and  the  recital  in  the  certifi- 
cate of  survey  of  Andry  is  not  evidence  of  the 
existence  of  the  concession  or  of  its  contents. 

6.  That  there  is  nothing  in  the  case  to  au- 
thorize the  side  lines  to  be  run  to  the  Atchafa- 
laya  River.  It  is  alleged  in  the  petition  that 
O'Reilly,  at  the  time  of  his  visit  to  point  Cou- 
pee in  December,  1769,  whilst  he  reduced  the 
front  of  the  grant,  allowed  the  original  depth 
to  the  river  to  remain.  The  first  thing  to  be 
done  is  to  show  that  this  was  the  depth  of  the 
French  grant.  There  is  not  a  particle  of  evi- 
dence to  show  that  this  was  the  original  depth, 
or  to  show  that  O'Reilly  sanctioned  it.  A  sup- 
position, even  that  he  could  have  sanctioned  it, 
18  put  to  flight  by  the  first  article  of  his  regula- 
tions, made  18th  February,  1770,  on  his  return 
to  New  Orleans,  from  his  visit,  which  declares 
that  grants  on  the  borders  of  the  river  (the  Mis- 
sissippi) shall  be  forty  arpents  in  depth.  That 
this  was  the  depth  allowed  by  O'Reilly  to 
D'Auterieve,  is  corroborated  by  the  sale  made 
by  the  widow  of  the  latter  shortly  after  his 
death,  which  conveys  only  to  the  depth  of  forty 
arpents. 

16*]  'As  to  Andry's  plan  and  certificate  of 
survey,  they  say  nothing  as  to  the  rear  bound- 
ary being  the  Atchafalaya,  neither  do  they  pro- 
fess to  state  that  he  measured  and  run  the  side 
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lines  to  any  distance  whatever ;  he  merely  marks 
their  direction,  without  saying  how  far  they 
run;  disregarding  the  twelfth  article  of  O'Reil- 
ly's regulations.  The  rear  boundary  cannot 
be  ascertained  from  either  or  both  of  the  plan 
and  certificate  of  survey,  and  the  lands  cannot, 
therefore,  be  located,  and  the  alleged  conces- 
sions of  O'Reilly  and  Unzaga  must  therefore 
be  declared  void,  as  being  vague  and  uncertain. 

If  the  claimants  were  entitled  to  the  confir- 
mation of  any  part  of  the  concessions  it  would 
be  confined  to  the  lands  delineated  on  Andry's 
plan  (which,  it  will  be  seen  on  examination, 
stretches  back  from  the  river  only  about  forty 
arpents),  because  Unzaga  in  his  letter  to  D'Au- 
terieve states,  that  he  "approves  the  survey, 
conformably  to  the  plan  of  the  surveyor,  Don 
Lewis  Andry,  dated  12th  March  last."  But 
even  this  would  avail  the  claimants  nothing, 
for  the  whole  lands  appearing  on  the  plan  are 
absorbed  by  the  Acadian  grants,  excepted  from 
confirmation  by  the  court  below,  and  other 
Spanish  grants  in  their  rear. 

The  brief  of  Messrs.  Janin  and  Taylor  was 
as  follows  : 

Tiie  petitioners  in  this  action  seek  to  obtain 
the  confirmation  of  a  tract  of  land  as  described 
in  their  petition,  extending  from  within  forty 
arpents  of  the  Mississippi  River  to  the  Atchafa- 
laya. Their  title  to  it  is  asserted  to  result  from 
a  grant  made  by  the  **Westem  Company," 
created  by  the  King  of  France,  in  1717,  to  Paris 
Duvemay,  having  four  leagues  front  on  the 
western  bank  of  the  Mississippi  River,  opposite 
Bayou  Manchac,  and  extending  back  to  the  At- 
chafalaya River.  And  from  the  proceedings 
of  the  Spanish  government  in  relation  to  it, 
after  the  transfer  of  Louisiana  by  France  to 
Spain,  under  the  Treaty  of  1762,  by  which  the 
front  on  the  Mississippi  was  reduced  to  forty- 
four  arpents,  between  side  lines,  the  beginning 
and  courses  of  which  were  established  in  1772, 
by  the  proper  surveying  officer,  and  approved 
by  the  then  governor,  with  the  former  depth  to 
the  Atchafalaya. 

We  shall  confine  ourselves  to  a  reference  to 
the  evidence  in  the  record  produced  by  the  pe- 
titioners, inasmuch  as  there  can  be  no  question 
as  to  the  authority  of  the  Western  Company  to 
make  the  grant  alleged  to  have  been  made  to 
Paris  Duvemay  (1  White's  Recop.  641,  642, 
art.  5;  643,  art.  8),  or  of  the  Spanish  authori- 
ties to  recognize  the  title  of  the  then  holder  of 
it  to  the  whole  or  to  a  part  of  the  land  com- 
prised in  it  in  1772. 

The  original  grant  by  the  Western  Company 
has  not  been  produced,  nor  indeed  any  direct 
written  evidence  of  its  existence,  or  its  precise 
location  or  extent. 

*The  evidence  showing  the  existence,  ['IT 
location  and  extent  of  the  grant  to  Paris  Duver- 
nay  is,  1st,  historical;  2d,  documentary;  and 
3d,  parol,  and  is  as  follows: 

Ist.    Historical  Evidence. 

1st.  Mention  is  made  of  it  in  Martin's  His- 
tory of  Louisiana,  Vol.  I.  pp.  205  and  246.  In 
that  work  it  is  spoken  of  as  one  of  the  large 
grants  made  by  the  **Westem  Company"  to 
promote  the  settlement  of  the  colony,  and  ^s 
described  as  situated  on  the  right  bank  of  the 
Mississippi,  opposite  Bayou  Manchac 

The  arrival  of  the  settlers  sent  out  by  Duver- 
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nay  in  or  about  1718,  to  be  established  on  the 
grant,  is  related  in  Martin's  History,  Vol.  I.  p. 
206,  and  it  is  also  spoken  of  by  Bernard  de  fa 
Harpe,  in  his  "Jonmale  Historique  de  Testab- 
lissement  des  Francais  &  la  Louisiana,"  p.  142. 

2d.  Documentary  Evidence. 

1.  The  existence  of  the  grant  is  clearly  shown 
by  the  descriptions  of  the  contents  of  different 
papers  found  by  the  public  officer,  who  made 
an  inventory  in  due  form  of  law  of  the  effects 
left  by  Claude  Trenonay  de  Chamfret,  at  Point 
Coupee,  in  Louisiana,  on  the  10th  of  July, 
1793. 

2.  Its  existence  is  clearly  shown  by  the  fol- 
lowing copies  obtained  from  France: 

Ist.  An  extract  from  the  archives  existing  in 
the  office  of  the  Minister  of  Marine  and  the 
Colonies  of  France,  containing  a  statement  of 
the  passengers  embarked  for  Louisiana,  on  the 
ship  Gironde,  on  the  30th  of  September,  1724, 
in  which  one  of  the  passengers  is  described  as 
"director  or  manager  of  the  concession  belong- 
ing to  H.  Paris  Duvernay;"  and  others  are 
spoken  of  as  workmen  attached  to  the  same 
concession. 

2d.  Extract  from  the  same  archives,  contain- 
ing a  statement  as  to  the  companies  of  infantry 
supported  in  the  Province  of  Louisiana,  and  of 
the  situation  of  the  inhabitants  at  each  point, 
dated  May,  1724.  Mention  is  here  made  of  the 
concession  of  Mr.  Paris  Duvemay,  and  a  num- 
ber of  particulars  are  given  with  respect  to  it. 

3d.  Extract  from  a  general  census  of  the 
plantations  and  inhabitants  of  the  colony  of 
Louisiana,  from  the  same  office,  dated  1st  Jan- 
uary, 1726.  Mention  is  made  in  it  of  the 
"concession  of  Mr.  Paris  Duvemay,  at  bayou 
Goula." 

4th.  Extract  from  the  same  archives,  dated 
17th  May,  1724.  This  is  an  extract  from  the 
register  "Comptes  des  Indes,"  and  is  an  order 
from  the  directors  of  the  East  India  Company, 
18*]  on  *the  council  of  Louisiana,  for  fifty 
negroes,  for  which  Paris  Duvemay  had  paid 
i;he  sum  of  40,000  livres  to  the  company  in 
Paris. 

5th.  Copy  of  a  notarial  Act  passed  in  Paris 
on  the  16th  of  May,  1729,  between  Duvernay 
and  others,  who  were  interested  with  him  as 
partners,  in  relation  to  this  concession. 

6th.  Copy  of  a  notarial  Act  passed  in  Paris, 
on  the  2d  of  October,  1726,  containing  the  de- 
liberations of  the  persons  then  interested  in  re- 
lation to  the  management  of  this  concession. 

7th.  Copy  of  a  power  of  attorney,  by  notarial 
Act,  from  Paris  Duvemay  to  Claude  Trenonay 
de  Chamfret,  dated  18th  October,  1731,  giving 
him  authority  to  cancel  and  annul  a  previous 
arrangement,  and  to  take  back  the  plantation 
and  concession. 

8th.  Copy  of  contract  by  notarial  Act  be- 
tween Duvemay  and  de  Chamfret,  18th  Octo- 
ber, 1731. 

9th.  Mention  of  the  copy  of  a  decree  putting 
Claude  Trenonay  de  Chamfret,  acting  under 
the  power  of  attorney  of  Paris  Duvemay,  in 
possession  of  the  concession  contained  in  the 
extract  from  the  inventory  of  Claude  Trenonay 
de  Chamfret,  before  mentioned.  The  date  of 
this  decree  was  16th  August,  1733.  It  is  er- 
roneously printed  in  the  transcript,  1783. 

lOtQ.  Notarif.l  A:t  of  donation,  made  by 
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Paris  Duvernay  to  Claude  Trenonay,  of  the  es- 
tablishment, etc.,  and  to  all  his  rights,  by 
virtue  of  the  concession  originally  made,  ete. 
This  was  dated  at  Paris,  28th  July,  1748. 

11th.  Copies  of  Acts,  etc.,  etc.,  showing  sale 
by  Claude  Trenonay  de  Chamfret  to  I^Au- 
terieve,  of  the  concession,  and  the  ratification 
of  that  sale  by  Claude  Trenonay,  by  his  accept- 
ing a  note  or  notes  representing  a  part  of  the 
price,  and  enforcing  the  payment  of  them. 

The  Act,  at  page  36,  of  the  transcript,  exe- 
cuted by  Trenonay,  makes  mention  of  his  claim 
against  his  uncle,  Claude  Trenonay  de  Cham- 
fret, for  the  alienation  of  property  belonging  to 
him;  and  that  at  page  37,  recites  that  de  Cham- 
fret had  given  up  an  obligation  of  D'Auterieve 
for  the  sum  of  14,466  livres,  the  balance  of  the 
sale  of  the  plantation  at  bayou  Goula,  com- 
p;*ised  in  the  donation  to  him.  In  the  examina- 
tion of  papers  contained  in  the  inventory  be- 
fore referred  to,  there  is  one  described  as  the 
decree  of  the  council,  condemning  IKAuterieve 
to  pay  to  Trenonay  the  amount  of  his  obliga- 
tion for  14,466  livres. 

And  this  brings  us  to  a  new  epoch.  No  trace 
has  been  discovered  of  the  original  grant.  If 
it  remained  in  the  hands  of  the  original  grantee, 
it  was  doubtless  soon  lost  after  he  or  his  heirs 
ceased  to  have  any  interest  in  the  land  com- 
prised in  it.  The  Western  Company  ceased  to 
exist  long  before  the  transfer  ♦of  Loui-  [*!• 
siana  by  France  to  Spain,  in  1769.  After  Spain 
took  possession  of  the  Province,  O'Reilly,  the 
first  Governor,  by  an  arbitrary  exercise  of  pow- 
er, declared  his  determination  to  reduce  the 
front  of  D'Auterieve,  the  then  owner  of  the 
concession,  to  a  front  of  twenty  arpents.  There 
is,  however,  no  written  evidence  of  this  fact, 
but  what  results  from  the  statement  made  by 
Andry,  in  the  proces  verbal  of  his  survey.  Un- 
zaga,  the  succeeding  Governor,  did  not  carry 
out  the  determination  of  0*Reilly.  He  reduced 
the  front  on  the  river,  however,  to  forty-four 
arpents,  but  left  to  lyAuterieve  the  original 
depth  to  the  Atchafalaya.  This  appears  from 
the  copy  of  the  proces  verbal  of  the  survey 
made  by  Andry,  under  the  authority  of  the 
Governor-General,  on  the  12th  of  March,  1772, 
to  be  found  at  page  27  of  the  printed  tran> 
script,  and  the  plan  or  map  representing  the 
same  at  page  40  of  the  original  transcript,  and 
from  the  express  approval  of  the  survey,  procea 
verbal  and  plan,  which  were  laid  before  him  on 
the  28th  of  March,  1772,  made  and  given  in 
writing  on  the  12th  of  July,  of  the  same  year, 
1772.  There  are  translations  of  the  material 
parts  of  the  proces  verbal  of  the  survey,  made 
by  Mr.  Janin,  and  embodied  in  a  brief  presented 
by  him  to  the  Land  Office  in  1835  or  1836,  at 
page  21  of  the  transcript,  and  a  translation  of 
the  letter  of  Unzaga  approving  it,  also  em- 
bodied in  the  same  brief,  at  page  22. 

From  these  proceedings,  three  facts  are  ren- 
dered indisputable,  let.  That  it  was  to  the 
knowledge  of  the  Spanish  govemment  that  a 
valid  grant  existed,  under  the  authority  of 
France,  for  a  very  large  tract  of  land  at  the 
point  in  question,  the  title  to  which  at  the  time 
vested  in  IVAuterieve,  of  which  the  tract  com- 
prised in  the  lines  established  by  the  survey, 
made  a  part.  2d.  That  it  had  a  very  wide 
front  on  the  river;  and  3d.  That  it  extended 
back  in  depth  to  the  Atchafalaya. 
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The  parol  evidence  of  Degruys,  as  to  the  ex- 
istence, location  and  extent  of  the  grant,  is  very 
elear  and  distinct.  The  portions  of  his  deposi- 
tion relating  to  these  points  are  in  harmony 
ivith  the  proceedings  and  acts  of  the  Spanisn 
^^vemment,  as  shown  in  the  record. 

The  lines  established  by  the  Spanish  govern- 
ment, as  the  boundaries  to  the  land  left  to 
D'Auterieve,  after  1772,  are  shown  by  the  fol- 
lowing evidence: 

1st.  By  the  grant  to  Delpino,  received  in  evi- 
clence,  and  copied  into  the  transcript,  and  the 
survey  of  the  land  granted  to  him,  which  sur- 
vey was  made  on  the  14th  of  February,  1772, 
before  the  survey  made  of  the  land  left  to 
D'Auterieve,  which  was  confirmed  by  the  Unit- 
ed States  to  Joseph  Hebert,  imder  No.  406. 
fcsee  confirmation,  page  46,  of  printed  tran- 
Bcript.  Public  lands,  page  — ,  and  is  repre- 
20*]  sented  as  lot  or  section  48,  on  the  *plot 
of  T.  10,  R.  No.  13  east,  which  is  contained  in 
the  original  transcript;  and, 

2d.  By  the  grant  to  An.  Maria  Dorval,  and 
the  survey  of  the  land  granted  to  him,  made 
on  the  12th  of  March,  1772.  This  was  con- 
firmed to  Barbre  Chlatre,  No.  206.  Public 
Lands,  page  — . 

These  two  tracts  constituted  the  upper  and 
lower  boundaries  of  the  tract  left  to  D'Au- 
terieve, and  the  lower  and  upper  lines,  re- 
spectively, determine  the  direction  of  the  side 
lines  of  the  claim. 

D'Auterieve  continued  in  possession  of  this 
property  up  to  his  death.  He  entered  into  a 
contract  for  erecting  a  mill  there  in  1772.  He 
died  there  in  1776. 

D'Auterieve,  at  his  death,  left  several  young 
children,  who  were  his  heirs.  After  the  death 
of  D'Auterieve,  his  widow,  the  same  year  (1776), 
Bold  six  arpents  of  the  front,  with  the  depth  of 
forty  arpents.  The  remainder  of  the  front,  to 
the  depth  of  forty  arpents  only,  was  afterwards 
comprised  in  an  arrangement  made  by  Degruys, 
with  Governor  Galvez,  as  stated  in  his  deposi- 
tion before  referred  to.  The  statement  of  De- 
gruys is  confirmed  by  the  fact  that  the  surveys 
of  the  different  portions  of  the  front  were  all 
made  long  after  the  arrangement  spoken  of  by 
him  (being,  in  point  of  fact,  made  in  1796),  and 
that  it  is  stated  in  the  proces  verbals  of  the  sur- 
veys that  these  lands  were  those  which  were 
contained  in  the  forty  arpents  from  the  conces- 
sion of  Mr.  D'Auterieve,  for  the  establishment 
of  the  Acadian  families.  See  proces  verbal  of 
survey,  by  Pintado,  and  formmg  part  of  the 
concession  of  Mr.  D'Auterieve,  which  was 
destined  for  the  establishment  of  the  Acadian 
families,  and  ''which  were  taken  for  the  estab- 
lishment of  the  French  Acadian  families,  from 
the  concession  of  Mr.  D'Auterieve." 

The  court  is  also  referred  to  the  brief  of  Mr. 
Janin,  prepared  and  filed  with  the  commission- 
ers in  1835  or  1836,  which  we  find  copied  in 
the  transcript  at  page  18. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  of  the  Dis- 
trict Court  for  the  Eastern  District  of  Louisi- 
ana. 

The  heirs  of  D'Auterieve  filed  their  petition 
under  the  Act  of  Congress  of  the  17th  June, 
1844,  which  provides  for  the  adjustment  of 
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certain  land  claims  against  the  government, 
setting  up  a  claim  to  a  large  tract  in  the  parish 
of  Iberville,  on  the  west  bank  of  the  Mississippi 
River,  at  a  place  called  Bayou  Goula,  some 
thirty  leagues  above  the  City  of  New  Orleans. 
The  decree  below  is  in  favor  of  the  heirs,  and 
the  case  is  now  before  us  on  an  appeal  by  the 
United  States. 

*The  petition  sets  out  a  charter  from  [*21 
the  King  of  France,  in  August,  1717,  by  which 
the  Province  of  Louisiana  was  granted  to  the 
Western  or  Mississippi  Company;  and  also  a 
grant  from  that  Company  in  the  same  year,  to 
Paris  Duvernay,  a  wealthy  capitalist  of  France, 
of  a  tract  of  land  fronting  on  the  western  bank 
of  the  Mississippi  opposite  Bayou  Manchac,  hav- 
ing four  leagues  front  on  the  river,  and  extend- 
ing back  in  the  rear  to  the  River  Atchafalaya. 
That  soon  after  this,  Duvernay  fitted  out  a 
company  of  sixty  men,  under  the  direction  of 
his  agent  Dubuisson,  all  of  whom  arrived  at 
New  Orleans  in  the  spring  of  1716,  and  immedi- 
ately thereafter  settled  upon  the  tract;  the 
settlement  was  known  as  the  ''Bayou  Goula 
(Concession,"  the  principal  establishment  being 
in  the  neighborhood  of  the  village  of  the  Bayou 
Goulas  Indians.  That  the  settlement  was  kept 
up  by  Duvernay  for  many  years  at  great  ex- 
pense, and  under  man^  difficulties,  and  con- 
tributed materially  towards  the  establishment 
of  the  French  dominion  in  Lower  Louisipna. 

The  petition  further  states,  that  in  1765,  Du- 
vernay, through  his  agent,  Trenonay  De  Cham- 
fret  sold  the  tract  in  question  to  Bernard  D'Au- 
terieve, the  ancestor  of  the  present  claimants, 
and  delivered  to  him  the  possession.  That  in 
1769,  after  O'Reilly  had  taken  possession  of  the 
province,  on  behalf  of  the  King  of  Spain,  in 
pursuance  of  the  Treaty  of  1762,  he  gave  orders 
that  the  Bayou  Goula  Concession  should  be 
reduced  from  four  leagues  to  twenty  arpents 
front,  but  that  Unzaga,  his  successor,  in  1772, 
enlarged  it  to  forty -four  arpents  on  the  river, 
and  ordered  a  survey  of  the  same  oy  Luis  An- 
dry,  the  government  surveyor,  which  was  made 
accordingly  on  the  12th  of  March,  1772,  and 
approved  by  the  Governor,  12th  July,  of  the 
same  year.  D'Auterieve  continued  to  occupy 
and  improve  the  tract,  making  it  his  place  of 
residence,  from  1765,  the  date  of  his  purchase, 
till  his  death,  24th  of  March,  1776.  That  the 
widow  remained  in  possession  with  her  chil- 
dren till  1779,  when  she  married  Jean  Baptists 
Degruys,  who  resided  at  Attakapas,  to  which 
place  they  removed. 

The  petition  further  states,  that  about  this 
time,  Galvez,  the  then  Governor  of  Louisiana, 
desirous  of  introducing  some  Spanish  families 
from  the  Canary  Islands  as  colonists,  and  to 
provide  a  settlement  for  them,  made  contracts 
with  various  persons  for  the  construction  of 
small  houses,  and,  among  others,  with  Degruys; 
who  undertook  to  build  a  number  on  the  myou 
Goula  Concession,  and  to  give  up  the  front  on 
the  river  to  the  use  of  these  colonists,  with  forty 
arpents  in  depth;  that  he  built  a  number  of 
these  houses,  and  delivered  them  to  the  Gov- 
ernor, and  was  paid  for  them;  but  not  in  ac- 
cordance with  the  agreement.  That  the  gov- 
ernment having  become  engaged  in  a  war 
*against  the  Province  of  West  Florida,  ['22 
the  Governor  changed  his  purposes  in  behalf  of 
the  Spanish  families,  and  assigned  a  different 
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location  for  their  accommodation,  but  subse- 
quently set  apart  this  tract  with  the  cabins 
erected,  to  a  number  of  Acadian  emigrants,  who 
had  been  some  years  previously  £'iven  from 
their  ancient  possessions  in  Nova  Scotia  by  the 
British  government.  The  petition  states,  that 
Degruys  and  his  family  continued  to  reAide  at 
Attakapas,  where  they  had  other  property; 
that  the  Imck  land  in  Bayou  Goula  Concession, 
being  either  low  swamp  land,  or  nearly  inac- 
cessible, and  of  little  value,  was  neglected  by 
the  family,  and  especially  by  Degruys,  the  head 
of  it,  and  some  portions  were  subsequently 
granted  to  others  by  the  Spanish  government, 
in  ignorance  of  the  rights  of  the  ancestors  of 
the  present  claimants.  The  petitfoners  admit 
that  no  claim  was  set  up  to  these  back  lands, 
from  the  time  the  front  was  surrendered  to  Gov- 
ernor Galvez,  which  must  have  been  about  the 
year  1780,  down  till  1821  or  1822,  when  the 
heirs  employed  the  late  Mr.  Edward  Livingston, 
as  their  attorney,  to  inquire  into  their  claims. 
They  state  that  the  children  of  D'Auterieve,  at 
the  time  of  his  death  were  imder  age;  that 
there  were  four  of  them;  and  at  the  time  of  the 
removal  of  the  family  from  the  concession  to 
Attakapas,  the  eldest,  Antoine,  was  only  four- 
teen years  old;  the  second,  Louis,  twelve;  the 
third,  Marigny,  six;  the  fourth,  Dubrelet,  died 
in  infancy.  Antoine  died  in  1812,  leaving 
four  children;  Marigny  in  1828,  leaving  no 
issue;  Louis,  in  1814,  leaving  four  children. 
These  descendants  of  D'Auterieve  have  insti- 
tuted the  present  proceedings.  The  widow  died 
in  1811.  Degruys,  the  husband,  was  living  at 
the  commencement  of  this  suit,  and  has  been 
examined,  as  a  witness,  on  behalf  of  the  claim- 
ants. 

These  are  the  facts  substantially,  as  stated  in 
the  petition;  and  the  title  of  the  petitioners,  as 
will  be  seen  from  the  statement,  is  founded,  1st, 
upon  the  grant  or  concession  to  Duvemay  by 
the  Western  or  Mississippi  Company,  in  1717, 
and  the  purchase  from  Trenonay  de  Chamfret, 
his  agent,  in  1765,  by  D*Auterieve,  the  ancestor, 
together  with  the  possession  and  occupation  of 
the  tract,  from  1717  down  to  1780,  when  the 
family  left  it,  and  removed  to  Attakapas;  and 
2d,  upon  the  order  of  survey  of  Unzaga,  in 
1772,  the  survey  made  accordingly  by  Andry, 
and  the  approval  of  the  same  by  the  Governor 
id  the  same  year. 

As  it  respects  the  first  ground  of  title,  the 
grant  to  Duvernay  in  1717,  no  record  of  it  has 
been  produced,  and,  after  a  thorough  examina- 
tion of  the  archives  of  that  date,  both  at  New 
Orleans  and  at  Paris,  and  in  the  appropriate 
offices  for  the  deposit  of  such  records,  none  can 
be  found.  The  only  proof  furnished  is  to  be 
found  in  the  historical  sketches  given  to  the 
2.8*]  public,  of  the  "first  settlement  of  Louisi- 
ana by  the  French  government,  under  the  di- 
rection of  the  Western  or  Mississippi  Company, 
together  with  some  documentary  evidence  relat- 
ing to  the  settlement  of  the  plantation  by  Du- 
vemay, through  his  agents,  such  as  powers  of 
attorney,  and  some  intermediate  transfers  of 
the  titles,  in  the  course  of  the  agency.  But 
imfortunately,  neither  the  historical  sketches, 
nor  documentary  evidence,  furnish  any  informa- 
tion as  to  the  extent  of  tue  grant  or  its  bound- 
aries. 

Tiie  several  historiani  of  the  transactions  of 
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the  Western  Company  in  Louisiana  of  that  date, 
concur  in*  stating  that  agriculture  was  one  of 
the  first  objects  of  encoiu'agement  in  the  colony; 
that  the  company  thought  the  most  effectual 
mode  of  accomplishing  it  would  be  to  make 
large  concessions  of  land  to  the  most  wealthy 
and  powerful  personages  in  the  kingdom.  Ac- 
cordingly, one  of  four  leagues  square,  on  the 
Arkansas  River,  was  m^e  to  John  Laiir, 
the  famous  projector  of  the  company,  and  it« 
director-general,  together  with  twelve  others  in 
different  places  in  the  province,  and  amon^ 
them,  one  on  the  right  bank  of  the  Mississippi, 
opposite  Bayou  Manchac,  to  Paris  Duvemay, 
the  grant  in  question.  The  extent  of  these 
grants  is  given  only  in  the  instance  of  Law.  Du- 
vemay at  the  time  was  one  of  the  counselors 
of  the  King,  and  Intendant  of  the  Royal  Mili- 
tary Academy  in  France.  In  the  course  of  the 
first  year  after  the  grant  was  made,  he  shipped 
with  his  agent,  Dubuisson,  some  sixty  emi- 
grants, and  settled  them  upon  the  tract,  with 
the  necessary  provisions  and  implements  for 
clearing  the  plantation,  for  the  erection  of 
cabins,  and  for  husbandry,  and  in  a  few  years 
after,  1724,  he  purchased  and  sent  to  Louisiana, 
some  fifty  slaves  to  supply  labor  upon  it.  Larse 
sums  of  money  were  also  expended  by  him  ua 
other  improvements.  But,  notwithstanding  the 
exertions  and  large  expenditures  of  the  pro- 
prietor, the  establishment  turned  out  unprofit- 
able, became  embarrassed  through  the  neglect 
and  dishonesty  of  the  agents,  and  involved  in 
litigation,  so  that  in  1765  he  made  a  sale  of  part 
of  it  to  D'Auterieve,  as  already  stated,  and  in 
the  next  year,  1766,  gave  the  residue  and  all  his 
interest  in  the  concern,  to  Claude  Trenonay, 
his  nephew,  he  agreeing  to  indemnify  him 
against  any  claims  or  demands  arising  out  of 
it,  and  for  which  he  might  be  liable. 

Now,  as  it  respects  this  branch  of  the  title  set 
up,  and  relied  on  by  the  petitioners,  there  are 
two  objections  to  their  proceedings  under  the 
Act  of  1844,  either  of  which  is  fatal  to  a  re- 
covery. In  the  first  place,  the  title,  as  derived 
from  Duvernay,  if  still  a  subsisting  one  in  them, 
is  a  complete  and  perfect  one,  and  consequently 
not  within  the  first  section  of  that  Act,  which 
confers  the  jurisdiction  upon  this  court.  The 
place  to.  litigate  it  is  in  *the  local  juris-  [*24 
diction  of  the  State  by  the  common  law  action 
of  ejectment,  or  such  other  action  as  may  be 
provided  for  the  trial  of  the  legal  titles  to  real 
estate.  For,  although  we  are  not  able  to  speak 
of  the  nature  or  the  character  of  the  title  from 
the  terms  of  the  grant,  in  the  absence  of  that 
instrument,  all  the  evidence  which  has  been 
furnished  in  relation  to  it  leads  to  the  con- 
clusion that  the  full  right  of  property  passed 
to  the  original  grantee.  Even  the  length  of 
possession,  which  is  relied  on,  lays  a  foundation 
for  the  presumption  of  such  a  grant,  and  cannot 
therefore  avail  the  petitioners  here. 

And  in  the  second  place,  the  tract  claimed  as 
derived  from  Duvemay  is  without  boundaries 
or  location.  The  only  description  that  has  been 
referred  to,  or  which  we  have  been  able  to  find, 
after  a  pretty  thorough  search,  even  in  his- 
torical records,  is  that  it  was  a  grant  of  a  large 
tract  upon  the  right  bank  of  the  Mississippi 
river,  opposite  Bayou  Manchac',  a  point  some 
thirty  leagues  above  New  Orleans.  In  the  in- 
termediate transfers  and  powers  of  attoraey. 
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found  in  the  record,  it  is  referred  to  as  a  plan- 
tation or  concession,  known  by  the  name  of 
'•Le  Dubuisson,"  the  name  of  the  first  agent, 
or  by  the  name  of  "Bayou  Goula  Village,"  the 
name  of  an  ancient  Indian  village  at  that  place 
on  the  river.  We  have  no  evidence  of  the  ex- 
tent of  the  concession  on  the  river,  or  of  its 
depth  back,  or  of  any  landmarks  designating  the 
tract,  by  which  it  can  be  regarded  as  severed 
from  the  public' domain. 

Without,  therefore,  pursuing  this  branch  of 
the  case  further,  it  is  sufficient  to  say,  that  no 
title  or  claim  of  title  has  been  made  out  imder 
the  French  grant,  or  concession,  to  Duvernay, 
that  could  have  been  recognized  or  dealt  with 
by  the  court  below,  under  the  limited  jurisdic- 
tion conferred  by  the  Act  of  1844,  and  of  course 
no  ground  for  the  decree  in  that  court,  in  favor 
of  the  petitioners  under  it.  The  title,  if  any, 
is  a  legal  one,  not  cognizable  under  this  Act. 

The  next  branch  of  the  title  set  up  and  relied 
on  by  the  petitioners,  is  that  derived  from  the 
Spanish  government  in  1772. 

It  appears  that  O'Reilly,  who  first  established 
the  Spanish  authority  in  Lower  Louisiana,  in 
1769,  after  the  cession  by  France  in  1762,  as- 
sumed the  right  to  reform  and  modify  several 
of  the  large  grants  that  had  been  made  by  the 
old  government  upon  the  Mississippi  River,  and 
required  of  the  occupants  to  confine  themselves 
within  fixed  and  determined  boimdaries.  His 
avowed  object  was  to  secure  a  denser  popula- 
tion upon  the  margin  of  that  river,  especially 
above  New  Orleans,  with  a  view  to  protect  the 
province  against  the  incursions  of  hostile  In- 
dians, and  also  against  the  border  settlements 
of  the  English,  in  case  of  a  war  between 
Great  Britain  and  Spain.  Amongst  others, 
25*]  *he  reduced  the  possession  of  D*Auter- 
ieve  under  the  grant  to  Duvernay,  to  twenty 
arpents  front  on  the  river.  Unzaga,  how- 
ever, who  succeeded  him  as  governor  of  the 
province  in  1772,  enlarged  it  to  forty-foiur 
arpents  front,  and  ordered  a  survey  of  the  same 
by  Andry,  the  public  surveyor.  This  survey 
was  made,  returned  and  approved  by  Unzaga 
in  the  same  year. 

These  acts  of  O'Reilly  and  Unzaga  have 
been  urged  as  a  confirmation  by  the  Spanish 
government,  pro  tanto,  of  the  French  grant  to 
Duvernay;  and  it  may  be  admitted  that  they 
are  entitled  to  great  weight  in  that  aspect  of 
the  case.  But  this  view  cannot  avail  the  pe- 
titioners here,  as  the  effect  would  be  simply 
the  confirmation  of  a  complete  and  perfect  title, 
which  we  have  seen  cannot  be  dealt  with  un- 
der this  Act  of  1844.  The  title  thus  confirmed 
must  necessarily  partake  of  the  nature  of  the 
one  derived  under  the  French  concession  or 
grant. 

It  has  also  been  urged,  that  this  order  of 
survey  by  Unzaga  may  be  properly  regarded 
as  an  incipient  step  in  the  derivation  of  a  title 
under  the  Spanish  government,  independently 
of  any  previous  grant — hence  an  incomplete 
title,  and  therefore  an  appropriate  case  for  ex- 
amination by  the  District  CJourt,  under  the  Act 
of  1844.  This,  we  think,  cannot  be  denied, 
and  shall  therefore  proceed  to  examine  the 
claim  to  the  tract  in  question,  under  this  survey 
by  Andry. 

We  have  before  us  the  field  notes  of  this 
survey,  together  with  the  lines  protracted  upon 
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the   map    accompanying   them.    They    furnish 
full  evidence,  that  the  tract  assigned  to  D*Au- 
terieve  by  O'Reilly  and  Unzaga,  was  severed 
from  the  royal  domain,  and  its  boundaries  de- 
termined; and,  were  there  nothing  else  in  the 
case,  there  woiild  be  but  little  difficulty  as  it  re- 
spects the  title  within  these  boundaries.    But, 
as  we  have  already  seen,  it  is  admitted  that  the 
front  of  the  tract  on  the  river  within  the  limit 
of  this  survey,  and  forty  arpents  back,  was 
given  up  to  Governor  Galvez,  in  or  about  the 
year  1780,  and  was  subsequently  assigned  by 
him  to  the  Acadian  emigrants,  under  whom  it 
is  still  held.    No  part  of  this  is  claimed  by  the 
petitioners.    But  it  is  insisted  that  this  survey 
extended  back  from  the  river  beyond  the  forty 
arpents,  and  even  to  the  Atchafalaya  River,  a 
distance  of  some  twelve  or  fifteen  miles.    The 
claim  is  confined  to  this  part  of  the  tract.    It 
becomes  material,  therefore,  to  ascertain  the 
extent  of  this  survey,  especially  the  depth  back 
from   the  river.    The   upper  side   line   is  the 
boundary  between  this  and  the  adjoining  lot, 
which    then    belonged    to    Vincente    Delpino. 
This  lot  was  surveyed  by  Andry,  in  February, 
1772,   the   month   previous   to   the   survey   of 
D'Auterieve  in  question ;  and,  it  is  stated  in  the 
field  notes  that  the  two  lots  are  separated  by  a 
strait  which  appears  to  extend  back  from  the 
river  to  the  northwest,  *and  will  serve  as  a[*20 
common  boundary  between  the  adjacent  own- 
ers.   Andry  further  states  that  no  landmarks 
have  been  made  upon  the  line,  as  the  channel 
of  the  bayou  or  strait  is  taken  as  the  boundary; 
and  may  serve  as  a  common  canal  for  both 
habitations  to  get  wood  from  the  mountains. 
In  a  note  to  this  survey  it  is  stated  that  D'Au- 
terieve  and  Delpino  had  agreed  between  them- 
selves, that  in  case  the  said  bayou  instead  of 
following  the  direction  of  the  course  of  the  line 
which  was  northwest,  should  incline  more  to- 
wards the  west,  that  is,  upon  the  concession  of 
lyAuterieve,  then  this  canal  should  remain  the 
property  of  the  latter. 

This  survey  of  Delpino's  lot  extended  back 
from  the  river  the  usual  depth,  which  was  forty 
arpents,  or  one  mile  and  a  half.  It  was  made 
in  February,  1772.  The  survey  by  Andry  of 
D'Auterieve's  lot  was  made  in  the  next  month. 
The  field  notes  of  that  survey  adopt  this  bayou 
or  canal  as  the  common  boundary  between  him 
and  Delpino  in  case  the  course  of  its  channel 
should  be  northwest;  but  if  it  should  incline 
more  west,  then  it  was  to  belong  exclusively 
to  D'Auterieve.  No  other  boundary  was  des- 
ignated on  this  line,  this  bayou,  as  said  by 
Andry,  being  supposed  to  be  the  division  until 
its  course  may  be  perceived  or  ascertained  after 
the  land  has  bc^n  cleared.  The  bayou  is 
drawn  upon  the  map  giving  to  it  the  course 
supposed;  and  the  note  of  Andry  appended, 
explaining  it  as  follows:  "Bayou  or  strait 
which  separates  the  lands  of  the  party  interest- 
ed from  the  lands  of  Vincent  Delpino,  under 
the  stipulation  expressed  in  the  certificate." 

Now,  this  is  the  upper  side  line  of  D'Auter- 
ieve,  which  it  is  insisted  on  behalf  of  the  pe- 
titioners, extends  back  from  the  river  not  only 
the  depth  of  forty  arpents,  but  back  to  the 
Atchafalaya  River,  a  distance  of  some  twelve 
or  fifteen  miles.  This  river  is  not  mentioned 
in  the  field  notes,  nor  is  it  delineated  on  the 
map,  nor  anywhere  referred  to  as  the  terminus 

58ft 


26 


Supreme  Coubt  of  the  United  States. 


185S 


of  the  Mne.  On  the  contrary,  the  lower  side 
line  of  Delpino,  the  next  neighbor  above,  is 
adopted  as  a  common  boundary  between  them, 
and  that  line,  it  is  admitted,  extends  in  depth 
but  forty  arpents,  leaving,  therefore,  a  very 
strong,  if  not  controlling  inference,  that  this 
was  also  the  depth  of  D*Auterieve*s. 

In  making  the  survey,  Andry  run  out  the 
two  lots  of  D*Auterieve  separately,  that  is  the 
twenty  arpents  as  limited  by  O'Reilly,  and  ad- 

J'oining  these,  the  addition  made  by  Unzaga, 
lis  successor.  This  mode  was  adopted  as  en- 
abling the  surveyor  the  better  to  make  the  req- 
uisite allowance  for  the  sharp  bend  in  the 
Mississippi  River  at  this  stretch  of  it.  Accord- 
ingly, after  ascertaining  the  lower  point  on 
the  river,  of  the  twenty  arpents  and  course  of 
the  line  back,  Andry  states  .in  the  field  notes, 
27*]  that  *he  traced  the  line  back,  marked  E, 
B,  X,  as  a  common  limit  between  the  two 
aforesaid  grants;  but  he  says  he  placed  no 
landmarks  on  it,  as  both  the  grants  belonged 
to  the  same  master,  and  the  interested  party  so 
desired. 

This  line  is  also  drawn  upon  the  map,  and 
corresponds  with  the  upper  side  line  in  depth, 
and  of  course  with  the  rear  line  of  Delpino*s 
lot,  which  was  but  forty  arpents  back. 

The  field  notes  then  set  out  in  detail  the  sur- 
vey of  the  remaining  twenty-four  arpents  con- 
ceded to  D'Auterieve  by  Unzaga,  and  after  as- 
certaining the  lower  point  on  the  river  and 
course  of  the  lower  side  line  back,  describes 
it  as  a  line  marked  Q,  R,  S,  and  as  separating 
the  lot  from  Antonio  Dorval,  the  neighbor 
below.  On  referring  to  the  map,  it  will  be 
seen  that  this  line  corresponds  in  depth  with 
the  two  preceding  back  lines  of  the  survey. 
Dorval's  lot  extended  in  depth  only  forty 
Arpents. 

The  field  notes  further  state,  that  adopting 
this  line  as  the  true  boundary  between  D'Au- 
terieve and  Dorval,  his  neighbor  below,  the 
former  would  be  deprived  of  a  road  of  four 
leagues  in  extent,  which  he  had  made  through 
the  mountains  and  swamps,  to  enable  him  to  go 
to  the  Atchafalaya  and  attend  to  his  cattle 
which  he  had  on  a  vaghery  at  Attakapas;  and 
this  being  so,  Andry  changed  this  lower  line 
so  as  to  include  the  road  within  the  limits  of 
the  lot. 

This  completed  the  survey;  and  it  will  be 
seen,  from  the  examination,  that  there  is  not 
the  slightest  ground  for  the  claim  set  up,  on 
the  part  of  the  petitioners,  that  the  tract  as  sur- 
veyed under  the  Spanish  order  extended  back 
to  the  Atchafalaya,  or  farther  than  the  usual 
depth  of  forty  arpents.  This  river  is  not 
drawn  upon  the  map  as  the  boundary  in  the 
rear,  nor  is  it  designated  or  even  referred  to  as 
such  boundary  in  the  field  notes;  on  the  con- 
trary the  rear  line  of  the  tract  as  drawn  on  the 
map  corresponds  with  the  termini  of  the  lines 
traced  back  from  the  Mississippi,  and  which 
we  have  already  described. 

Andry,  in  his  report  of  the  survey  to  Unzaga, 
mentions  his  departure  in  tracing  the  lower  line 
of  the  lot  from  his  instructions,  with  a  view  to 
include  the  )'oad,  and  observes,  that  he  had 
bounded  him  in  the  said  road  and  its  adjoin- 
ing lines  as  far  as  the  River  Atchafalaya,  sub- 
ject to  the  approbation  of  his  Excellency. 
This  survey  was  pnproved  by  Unzaga,  and  it 
5S« 


is  argued,  that  this  communication  of  Andry 
implies  that*  this  lower  line  of  the  tract  was  in- 
tended to  reach  back  to  the  Atchafalaya.  Tlie 
answer  to  this  is,  that  no  such  intention  is  to  be 
found  in  the  minutes  of  the  survey  kept  at  the 
time  it  was  made,  nor  as  indicated  upon  the 
map,  but  the  contrary.  And  all  that  can  be 
properly  understood  from  the  letter,  is  what 
Andry  had  previously  stated  in  the  field  notes, 
namely:  that  the  'lower  side* line  had  ['28 
been  depressed  so  as  to  give  to  D'Auter- 
ieve, the  benefit  of  his  road  of  four  leagues, 
which  extended  to  the  Atchafalaya.  Had  this 
alteration  not  been  made,  the  road  leading 
from  the  ^lississippi  back  for  the  forty  arpents, 
would  have  fallen  within  the  limits  of  Dorval's 
lot  below,  and  thus  D'Auterieve  be  deprived 
of  the  benefit  of  it  for  the  mile  and  a  half, 
the  depth  of  that  lot.  Beyond  that  limit  he 
could  have  used  it  as  before,  as  it  then  ran 
through  the  royal  domain. 

We  cannot  infer,  from  the  ambiguous  ex- 
pressions in  the  letter  to  Unzaga,  the  object  of 
which  was  to  explain  the  reasons  for  the  de- 
pression of  this  side  line  contrary  to  his  instruc- 
tions, so  as  to  include  the  road,  an  intention  to 
carry  the  survey  back  to  that  river,  when  in 
contradiction  of  the  description  as  given  in  the 
field  notes,  and  as  delineated  on  the  map.  If 
Andry  had  intended  the  side  lines  should  be 
thus  carried  back,  it  would  have  been  a  simple 
matter  to  have  said  so  in  the  field  notes,  and  to 
have  designated  the  river  as  the  rear  boundary 
on  the  map.  The  difference  in  the  result  is  not  so 
slight  as  to  have  been  overlooked,  or  acciden- 
tal. The  survey,  as  actually  made,  contains 
probably  some  twenty-five  hundred,  or  three 
thousand  acres.  As  claimed  under  the  con- 
struction attempted  to  be  given  to  the  letter, 
it  would  contain  but  little  short  of  half  a  mil- 
lion; a  difference  depending  upon  the  fact, 
whether  the  side  lines  which  run  northwest 
and  southwest  and  widened  therefore  ninety 
degrees,  should  be  extended  back  one  mile  and 
a  half,  or  from  twelve  to  fifteen  miles. 

We  think  the  field  notes  and  map  should  con- 
trol, rather  than  this  casual  phrase  in  the  letter 
accompanying  them  to  Unzaga.  The  field  notes 
described  this  lower  line  by  letters  Q,  R,  S,  and 
we  have  the  delineation  of  it  on  the  map  cor- 
responding to  these  letters;  and  both  fix  ths 
terminus  in  conformity  with  the  upper  back 
lines  of  the  tract  as  already  run  and  delineated, 
and  all  this  without  any  mention  or  allusion 
to  this  river  as  the  boundary  in  the  rear.  In- 
stead of  this,  the  rear  line  is  protracted  on  the 
map  at  the  termini  of  the  back  lines,  thereby 
expressly  excluding  the  idea  of  a  river  bound- 
ary, 

A  good  deal  of  stress  has  been  laid  upon  the 
idea,  that  as  the  French  grant  extended  back  to 
the  Atchafalaya,  the  order  of  survey  by  the 
Spanish  authorities  was  intended  only  to  limit 
or  diminish  the  front  upon  the  river,  leaving 
the  depth  as  before.  But  the  difficulty  in  giv- 
ing any  force  to  the  suggestion  is,  that  there 
is  no  evidence  before  us  that  the  French  grant 
extended  back  to  this  river.  Even  the  histori- 
cal records,  mostly  relied  on  in  the  case,  fur- 
nish no  such  suggestion.  This  idea,  therefore, 
cannot  aid  us  in  giving  the  construction  claimed 
to  the  order  of  survey. 

*The  acts  of  the  parties  tend  strongly  [*29 
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to  confirm  the  view  we  have  taken  of  this  or- 
der of  survey.  Two  of  the  sons  of  D'Auter- 
ieve  were  of  age  at  the  time  this  concession 
^was  given  up  to  Galvez  in  1780,  and  tne  family 
removed  to  Attakapas,  and  the  yoimgest  became 
«f  age  in  a  few  years  thereafter.  The  eldest 
died  in  1812,  the  second  in  1814,  and  the  yoimg- 
est in  1828. 

All  of  them  resided  in  the  neighborhood  of 
the  tract,  and  during  this  whole  period,  a  lapse 
of  some  thirty-three  years,  no  claim  was  made 
to  it;  nor  indeed  ever  by  any  of  the  members 
of  the  family  who  had  the  best  opportunity  of 
knowing  the  facts  and  circumstances  under 
iKrhich  it  was  surrendered,  and  of  the  extent 
and  character  of  the  title.  The  presumption 
Is  very  strong,  they  must  have  been  impressed 
with  the  belief  that  all  the  right  that  belonged 
to  the  family  under  the  order  of  survey,  had 
been  given  up  to  Galvez  by  the  arrangement 
entered  into  with  him. 

The  acts  of  the  Spanish  government  also  in 
making  concessions  subsequently  within  the 
limits  of  the  claim,  as  was  done,  show  that  no 
such  right  as  is  now  set  up  was  recognized 
by  it. 

In  any  view,  therefore,  that  we  have  been 
able  to  take  of  the  case,  we  think  that  the  de- 
cree of  the  court  below  is  erroneous,  and  should 
be  reversed. 

Mr.  Justice  Curtis: 

Justices  McLean,  Wayne,  Campbell,  and  my- 
self, do  not  imderstand  the  opinion  which  has 
been  delivered  by  Mr.  Justice  Nelson,  as  intend- 
ed to  express  the  judgment  of  this  court  upon  the 
validity  of  the  complete  French  grant,  alleged 
by  the  petition  to  have  been  made  by  The 
Western  Company  to  Paris  Duvemay  in  1717, 
or  upon  the  effect  of  the  alleged  confirmation 
of  such  alleged  complete  French  title,  or  any 
part  thereof,  by  the  Spanish  Governors,  O'Reilly 
«nd  Unzaga.  The  trial  of  such  a  title  not 
being  within  the  jurisdiction  of  this  court 
upon  this  petition,  according  to  the  repeated 
decisions  of  this  court,  and  the  plain  terms  of 
the  Act  of  May  26,  1824,  imder  which  we  de- 
rive our  authority,  it  seems  e(|ually  clear,  that 
the  questions  whether  there  is  any  sufficient 
evidence  that  such  a  grant  was  made,  or 
whether  it  could  be  located,  or  whether  it  em- 
braced the  premises  in  question,  or  whether  it 
had  been  in  part  or  in  whole  confirmed;  and 
how  extensive  such  confirmation,  if  made, 
was,  are  questions  not  judicially  before  us. 
For  these  questions  belong  exclusively  to  the 
trial  of  that  legal  title. 

In  our  judgment,  this  embraces  the  whole 
ease.  It  exhausts  every  allegation  in  the  peti- 
tion, which  makes  no  claim  to  any  incipient  or 
imperfect  French  or  Spanish  titles.  It  alleges 
30*]  only  *a  complete  French  grant,  and  a 
•confirmation  to  lyAuterieve,  who  was  then  in 
possession  imder  it,  of  part  of  the  land. 

Now,  the  first  section  of  the  Act  of  1824, 
provides  that  if  person,  claiming  lands  by  vir- 
tue of  a  French  or  Spanish  grant,  concession, 
warrant  or  order  of  survey,  which  might  have 
been  perfected  into  a  complete  title,  may  pre- 
sent a  petition  to  the  District  Court,  setting 
forth  fully,  plainly  and  substantially,  the  na- 
ture of  his  claim  to  the  lands,  particularly 
stating  the  date  of  the  grant,  etc.,  under  which 
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he  claims;  and  then  It  continues:  "and  the 
said  court  is  hereby  authorized  and  required  to 
hold  and  exercise  jurisdiction  of  every  petition 
presented  in  conformity  with  this  Act,  and  to 
hear  and  determine  the  same."  Unless,  there- 
fore, the  petition  is  presented  in  conformity 
with  this  Act,  the  special  and  limited  jurisdic- 
tion which  the  Act  confers  does  not  exist.  The 
title  shown  by  this  petition  being  a  complete 
title,  derived  from  the  Western  Company,  and 
confirmed  by  the  Spanish  authorities,  and  the 
petitioner  not  having  shown,  fully,  plainly,  and 
substantially,  or  even  by  the  most  obscure  sug- 
gestion, any  other  title,  we  cannot  perceive  how 
this  court  has  any  jurisdiction  imder  the  Act 
of  1824.  We  add,  however,  that  if,  as  in  the 
case  of  Davenport's  Heirs,  at  the  present  term, 
the  petition  did  duly  aver  facts,  constituting  in 
point  of  law  an  imperfect  title,  we  should  not 
consider  the  petition  defective,  though  it  might 
state  an  erroneous  legal  conclusion  from  those 
facts,  and  call  the  title  a  perfect  one.  That  is 
not  this  case,  as  may  be  seen  by  recurring  to 
the  petition. 

Our  opinion  is,  that  this  petition  should  be 
dismissed  for  want  of  jurisdiction,  without 
prejudice  to  any  legal  title  of  the  petitioners, 
and  that  no  opinion  should  be  expressed  by 
this  court  upon  any  question  of  fact  or  law 
arising  upon  the  evidence. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  District  Court  of 
the  United  States  for  the  Eastern  District  of 
Louisiana,  and  was  ar^ed  by  counsel;  on  con- 
sideration whereof,  it  is  now  here  ordered,  ad- 
judged and  decreed  by  this  court,  that  the  de- 
cree of  the  said  District  Court  in  this  cause  be, 
and  the  same  is  hereby  reversed;  and  that  this 
cause  be,  and  the  same  is  hereby  remanded  to 
the  said  District  Court,  with  directions  to  that 
court  to  dismiss  the  petition  of  the  claimants. 
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•THE   UNITED    STATES,   Appellants,    [*S1 

V. 

CHRISTIAN  ROSELIUS,  Abial  D.  Grossman, 
William  E.  Liveridge,  Francpis  B.  IVAutuin, 
B^ijamin  C.  Howard,  John  Spear  Smith, 
Brantz  Mayer,  John  Gibson,  and  R.  R.  Gurley, 
Executors  of  John  McDonogh,  Deceased. 

French  titles  in  Louisiana,  part  confirmed,  con- 
sidered accepted  by  claimant  as  compromise 
— ^District  Court  no  lurisdiction  where  peti- 
tion sets  up  perfect  utle. 


Under  the  laws  of  1824  and  1844,  relatlnc:  to  the 
confirmation  of  land  titles,  where  a  claimant  filed 
his  petition,  allegiDg  a  patent  under  the  French 
govemment  of  l^nisiana,  confirmed  br  Congress, 
and  claiming  floats  for  land  which  had  he^^n  sold, 
within  his  grant,  hy  the  United  States  to  other  per- 
sons, the  mere  circumstance,  that  the  court  had 
Jurisdiction  to  decree  floats  in  cases  of  incomplete 
titles,  did  not  give  it  Jurisdiction  to  decree  floats  in 
cases  of  complete  titles. 

This  title  having  been  confirmed  by  Congress, 
without  any  allowance  for  the  sales  of  lands  in- 
cluded within  it,  the  confirmation  must  be  consid- 
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ered  as  a  compromise  accepted  by  the  other  party 
who  thereby  relinquished  his  claim  to  floats. 

If  the  title  be  considered  as  a  perfect  title,  this 
court  has  already  adjudged  (9  How.  143),  that  the 
District  Court  had  no  Jurisdiction  over  such  titles. 

The  claimant  in  this  case  prayed  that  the  side 
lines  of  his  tract  might  be  widened  by  diverging 
instead  of  parallel  lines:  but  this  court,  in  this 
same  case,  formerly  (3  How.  693),  recognized  the 
validity  of  a  decree  of  the  Supreme  Court  of  Loui- 
siana, which  decided  that  the  lines  should  be  par- 
allel and  not  divergent.  The  District  Court  of  the 
United  States  ought  to  have  conformed  its  Judg- 
ment to  this  opinion. 

Moreover,  the  claimant  in  this  case  did  not  state 
in  his  petition  what  lands  had  been  granted  by  the 
United  States,  nor  to  whom,  nor  did  he  make  the 
grantees  parties;  all  of  which  ought  to  have  been 
done  before  he  could  have  been  entitled  to  floats. 

THIS  was  an  appeal  from  the  District  Court 
of  the  United  States  for  the  Eastern  Dis- 
trict of  Louisiana. 

The  facts  are  stated  in  the  opinion  of  the 
court. 

It  was  argued  by  Mr.  Gushing  (Attorney- 
General)  for  the  United  States,  who  made  the 
following  points: 

I.  That  the  grant  imder  which  the  claim  is 
made  being  a  complete  and  perfect  grant,  the 
court  below  had  no  jurisdiction. 

n.  That  if  the  court  had  jurisdiction  the 
grant  is  void,  having  been  made  by  the  French 
authorities  subsequent  to  the  Treaty  of  Fontain- 
bleau  of  3d  November,  1762,  by  which  France 
ceded  Louisiana  to  Spain,  and  the  order  of 
delivery,  dated  2l8t  April,  1764.  1  Clark's 
Land  Laws,  Appendix,  976;  Montault  v.  United 
States,  12  How.  47;  United  States  v.  Pellerin, 
13  How.  9. 

ni.  That  the  Spanish  authorities  after  the 
cession  did  not  confirm  or  recognize  the  said 
grant  as  valid. 

The  proceedings  before  Livaudais  did  not 
operate  as  a  confirmation.  Under  the  Spanish 
rule,  the  authority  over  the  lands  was  vested 
first  in  the  governors  of  the  province.  See  the 
Afarquis  of  Grimaldi*s  Letter  to  Unzaga,  of  24th 
August,  1770;  2  White's  Recop.  460.  The  au- 
32*]  thority  was  subsequently  vested  "in  the 
intendant.  See  the  royal  order  of  22d  Octo- 
ber, 1798;  Ibid.  477,  478.  The  certificates  of 
Trudeau  were  not  sufficient  evidence  to  show 
that  Governor  Miro  had  confirmed  or  recog- 
nized the  grant  as  valid. 

Under  the  Acts  of  1824  and  1844,  the  District 
Court  had  no  power  to  act,  except  in  cases  of 
claims  under  grants,  concessions,  warrants,  or 
orders  of  survey. 

V.  With  respect  to  the  allegation  in  the  pe- 
tition, that  the  grant  has  been  confirmed  by 
an  Act  of  Congress  of  11th  January,  1820. 
Whether  this  be  so  or  not  cannot  arise  in  this 
case,  the  jurisdiction  of  the  court  under  the 
Act  of  1824,  as  revived  by  that  of  1844,  being 
limited  to  incomplete  claims  originating  with 
the  Spanish,  French  or  British  authorities, 
which  might  have  been  perfected  into  a  com- 
plete title  imder  and  in  conformity  to  the  laws, 
usages,  and  customs  of  the  government  under 
which  the  same  originated,  had  not  the  sover- 
eignty of  the  country  been  transferred  to  the 
United  States.  Act  of  1824;  4  Stat,  at  Large, 
52;  Act  of  1844;  Ibid.  676. 

VI.  But  as  the  petition  claims  opening  and 
diverging  side  lines  from  the  front  to  the 
rear  and  avers  that  a  large  portion  of  the 
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land  had  been  sold  by  the  United  States, 
and  claimed  floats  therefor,  and  the  court 
below  has  decreed  in  favor  of  the  claim- 
ant on  both  points,  it  may  be  that  the  object  of 
the  petition  was  to  have  these  points  deter- 
mined under  the  grant.  With  respect  to  the 
first,  there  is  nothing  in  the  grant  which  calls 
for  diverging  side  lines,  and  when  this  is  the 
case,  the  side  lines  nm  parallel  to  each  other. 
That  the  side  lines  in  this  grant  run  parallel 
was  decided  in  the  Supreme  Court  of  Louisiana, 
in  McDonogh  v.  Millaudon,  which  will  be  found 
reported  in  3  How.  693. 

As  the  claim  for  floats,  no  individuals  claim- 
ing lands  imder  title  from  the  United  States 
having  been  made  parties  in  the  case,  no  de- 
cree for  floats  could  be  made.  United  States 
V.  Moore,  12  How.  209. 

Mr.  Justice  Catron  delivered  the  opinion  of 
the  court: 

John  McDonogh  claimed  to  be  confirmed  in 
a  tract  of  land  boimded  in  part  by  the  River 
Mississippi;  the  front  being  40  arpents,  more 
or  less;  bounded  on  the  upper  side  by  a  line 
running  back  from  said  river  a  distance  of 
seventeen  miles,  and  two  hundred  and  twenty- 
seven  perches,  more  or  less,  until  it  strikes  the 
River  Amitie,  on  a  course  by  compass  of  north 
35^  west;  on  the  lower  side,  by  a  line  running 
back  from  said  River  Mississippi  a  distance  of 
eighteen  miles  and  twenty-two  perches,  more 
or  less,  tmtil  it  strikes  Lake  Maurepas,  on  m 
course  by  the  compass  of  north  nine  degrees 
fifty  minutes  east;  and  bounded  on  the  rear 
line  by  the  River  Amitie  and  Lake  Maurepas. 

•The  petitioner  represents  that  in  the  ['SS 
year  1739  Duport  purchased  the  land  from  the 
Collopissa  nation  of  Indians;  and  that  said  pur- 
chase was  confirmed  in  the  year  1769  by  the 
French  government  by  a  regular  and  formal 
patent;  and  second,  that  the  claim  was  duly 
presented  to  and  approved  by  the  Board  of 
Land  Commia^oners  of  the  United  States,  who 
confirmed  it  for  the  whole  quantity  claimed, 
according  to  a  plan  of  survey.  And  that  said 
titles  were  also  recognized  and  confirmed  by 
an  Act  of  Congress  of  the  11th  May,  1820. 
But  the  petitioner  avers,  that  a  lar^e  portion 
of  said  tract  of  land  has  been  sold  by  the  United 
States,  or  confirmed  to  actual  settlers. 

The  District  Court  found  that  McDonogh 
held  under  Duport  by  regular  mesne  convey- 
ances, and  showed  a  title  to  the  land  by  patent, 
which  was  granted  by  the  highest  authorities 
in  the  province;  that  it  was  a  complete  and 
full  title;  and  furthermore,  *'that  the  land 
claimed  as  per  plan  of  survey  on  file  here- 
in was  confirmed  by  the  report  of  the  Land 
Commissioners  of  the  Unit^  States  on  the 
20th  of  November,  1816." 

The  court  below  then  proceeded  to  pronounce 
the  grant  of  1769  to  be  valid;  and  that  the  sur- 
vey thereof,  flled  as  an  exhibit  in  the  cause,  in- 
dicates the  metes  and  hounds,  and  the  land  is 
ordered  to  be  located  according  4o  said  survey, 
and  to  that  extent  the  claim  is  confirmed.  And 
then  the  decree  proceeds  to  adjudge  that  for  all 
lands  within  these  boimds  which  have  been 
sold  or  otherwise  disposed  of  by  the  United 
States,  the  petitioner  shall  be  authorized  to 
enter  other  lands  by  floating  warrants. 

Assuming  the  foregoing  facts  to  be  true,  the 
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question  presented  is,  whether  jurisdiction  ex- 
isted to  make  the  decree. 

The  mere  fact,  standing  alone,  that  the 
United  States  had  sold  or  otherwise  disposed 
^f  any  part  of  the  land  here  claimed,  and 
^hat  compensation  could  be  made  as  pro- 
vided by  the  11th  section  of  the  Act  of  1824, 
^oes  not  give  jurisdiction,  as  the  power  to 
Award  floating  warrants  is  an  incident  to  a  case 
where  jurisdiction  exists  to  decree  the  lands 
claimed  and  to  order  that  a  patent  therefor 
«hall  issue;  and  if  the  power  to  devest  title  out 
of  the  United  States  is  wanting,  none  exists  to 
decree  the  floating  warrants,  because  it  must 
be  first  found  and  adjudged,  that  the  petitioner 
has  the  better  equity  to  the  land  of  which 
'the  United  States  have  deprived  him  by  their 
grunt  to  another.  But  there  is  another  con- 
sideration why  this  petitioner  could  not  claim 
floating  warrants.  He  sought  a  confirmation 
of  Mb  title  from  the  United  States,  for  the  ob- 
tIous  reason  that  his  grant  from  the  French 
^vemment,  made  in  1769,  was  invalid,  as  that 
^vemment  had  no  interest  in  the  country  in 
1769,  it  having  been  ceded  to  Spain  in  1763. 
84*]  And  if  McDonogh  was  *forced  to  go  be- 
hind his  French  grant,  and  rely  on  his  Indian 
pretension  to  claim,  the  probability  was  that  he 
<M>uld  establish  nothing  to  support  his  assump- 
tion of  title,  and  must  fail  altogether.  Under 
these  circumstances,  the  United  States  con- 
firmed McDonogh's  claim,  without  allowing 
him  any  compensation  for  such  land  as  had 
heen  previously  sold  or  disposed  to  others  with- 
in the  boimdaries  confirmed.  He  accepted  the 
confirmation  on  these  terms;  and  as  we  are  sub- 
stituted by  the  Acts  of  1824  and  1844,  for  the 
political  power,  and  required  to  adjudge  these 
claims,  as  Congress  adjudged  them  before  the 
Act  of  1844  was  passed,  we  are  bound  to  hold 
-that,  when  our  predecessors  decided  McDo- 
nogh's  claim  favorably,  they  awarded  him  all 
that  he  had  a  right  to  demand,  and  which  he 
sanctioned  by  accepting  the  confirmation  on 
the  terms  it  was  offered. 

Nothing  could  be  fraught  with  worse  con- 
sequences as  regards  confirmations  by  Con- 
gress, or  by  commissioners  acting  by  its  au- 
thority, than  to  hold,  that  when  a  doubtful 
daim  was  confirmed  on  certain  terms,  and  the 
claimant  accepted  these  terms,  and  took  the 
full  benefit  of  the  confirmation,  that  still  he 
could  come  into  the  courts  of  justice  and  en- 
force his  entire  claim  for  the  deductions  made 
by  Congress,  as  if  no  adjustment  had  been 
made.  Such  cases  must  stand  on  the  footing 
of  compromise,  and  all  equities  existing  when 
the  compromise  was  made,  and  not  provided 
for  by  it,  must  be  deemed  to  have  been  aban- 
doned. If  it  were  otherwise,  then  there  would 
be  no  end  of  these  pretensions  to  compensation, 
before  Congress  and  the  courts.  But  to  hold 
that  the  confirmation  was  final,  and  conclusive 
of  the  whole  claim  (as  we  think  it  clearly 
was),  then  the  country  will,  at  last,  find  re- 
pose, and  the  cultivator  of  the  soil  will  know 
from  whom  to  buy,  and  take  title.  McDonogh's 
claim  being  compromised,  the  government  had 
no  duty  imposed  on  it  to  compensate  him  in 
case  of  lobs. 

Jurisdiction  is  also  wanting  on  other  grounds. 
If  the  grant  of  the  French  government  to  Du- 
port  was  a  complete  title,  then  no  act  on  the  ' 
14  Ii.  ed. 


part  of  the  American  government  was  required 
to  give  it  additional  validity,  as  the  Treaty  of 
1803,  Dy  which  Louisiana  was  acquired,  sanc- 
tioned perfect  titles;  nor  was  jurisdiction  vested 
in  the  District  Courts  to  adjudge  the  validity 
of  perfect  titles.  This  is  the  settled  construc- 
tion of  the  Act  of  1824,  as  was  held  by  this 
court  in  the  case  of  The  United  States  v. 
Reynes,  9  How.  143,  144. 

In  the  next  place,  McDonogh  alleges  that 
his  title  was  confirmed  by  the  United  States  in 
1816,  and  again  in  1820.  The  Act  of  1824  con- 
ferred jurisdiction  on  the  District  Courts  to 
adjudge  and  settle  the  validity  of  imperfect 
claims  against  the  United  States  as  already 
stated.  But  where  the  claim  had  been  granted 
*by  an  Act  of  Congress,  or  by  officers  act-  ['SS 
ing  imder  the  authority  of  Congress,  and  a  per- 
fect legal  title  vested  in  the  grantee,  no  power 
was  conferred  on  the  courts  to  deal  with  such 
title,  because  it  needed  no  aid.  And  because 
such  an  assumption  would  of  necessity  claim 
power  in  the  courts  to  modify  the  grant  made 
by  Congress,  in  every  respect,  or  to  set  it  aside 
altogether. 

On  this  assumption,  the  District  Courts 
might  have  been  called  on 'to  re-adjudge  every 
claim  that  Congress  had  confirmed.  The  Leg- 
islature contemplated  none  of  these  things, 
when  passing  the  Acts  of  1824  and  1844. 

McDonogh  informs  us,  in  his  petition,  that 
he  did  not  claim  a  decree  for  any  land  covered 
by  his  grant,  but  that  he  sought  a  decree  for 
land  warrants  to  be  located  on  other  lands  for 
such  parts  as  had  been  sold  or  disposed  of  by 
the  United  States  within  the  bounds  of  his 
claim.  And  as  incident  to  this  claim  for  com- 
pensation, he  prayed  that  his  side  lines  might 
be  widened,  so  that  the  upper  line  would  rim 
north  35**  west;  and  the  lower  line,  north  9** 
50'  east.  These  side  lines  are  about  eighteen 
miles  long,  and  commence  on  the  Mississippi 
forty  arpents  apart,  but  by  widening  the  tract 
claimed,  as  decreed  by  the  District  Coiut,  is 
something  like  fifteen  miles  wide  where  the 
lines  terminate  on  the  River  Amitie,  and  Lake 
Maurepas.  The  boimdaries  were  thus  settled 
by  the  court  below,  according  to  the  power  con- 
ferred by  the  second  section  of  the  Act  of  1824, 
sweeping  over  a  large  tract  of  country,  and  cov- 
ering many  lands  granted  to  others  by  the 
United  States. 

The  petition  in  this  case  was  filed  in  June, 
1846;  at  the  previous  term  of  the  Supreme 
Court  of  the  United  States,  the  cause  of  John 
McDonogh  against  Millaudon  was  decided,  on 
which  this  court  was  asked  to  revise  a  decision 
of  the  Supreme  Court  of  Louisiana,  which 
settled  the  boundaries  of  McDonogh's  grant; 
holding  that  the  side  lines  could  not  di- 
verge, out  that  the  land  must  be  of  equal  width 
in  front  and  rear,  and  the  side  lines  parallel  to 
each  other  throughout.  The  question  in  the 
State  Court  being  one  of  boundary,  and  not  in- 
volving any  consideration  that  could  give  this 
court  cognizance,  under  the  25th  section  of  the 
Judiciary  Act,  the  writ  of  error  was  dismissed 
for  want  of  jurisdiction. 

As  the  decision  of  the  Supreme  Court  of 
Louisiana  had  settled  the  question  of  boundary, 
we  think  the  District  Court  should  not  have 
disregarded  that  decision,  and  involved  the 
government   in   such   serious   consequences   as 
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that  of  making  compensation  for  lands  not  cov- 
ered by  McDonogh's  grant. 

If  none  of  these  objections  existed,  however, 
there  is  another,  that  would  preclude  the  peti- 
80*]  tioner  from  having  compensation  *in  land 
warrants.  He  does  not  state  what  lands  the 
United  States  have  granted  to  others,  within 
his  claim;  nor  who  the  owners  are;  neither 
does  he  make  them  parties.  These  steps  were 
required  by  the  Act.  of  1824,  and  not  having 
been  taken  in  this  instance  no  general  decree 
could  be  made  for  floating  warrants,  as  was 
done  by  the  District  Court.  We  so  held  in  the 
case  of  The  United  States  v.  Moore,  12  How. 
223. 

For  the  reasons  stated,  it  is  ordered  that  the 
decree  be  reversed,  and  the  petition  dismissed, 
without  prejudice  to  McDonogh's  claim. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  District  Court  of 
the  United  States  for  the  Eastern  District  of 
Louisiana,  and  was  argued  by  counsel;  on  con- 
sideration whereof,  .it  is  now  here  ordered,  ad- 
judged and  decreed  by  this  court,  that  the  de- 
cree of  the  said  District  Court  in  this  cause  be, 
and  the  same  is  hereby  reversed;  and  that  this 
cause  be,  and  the  same  is  hereby  remanded  to 
the  said  District  Court  with  directions  to  that 
court  to  dismiss  the  petition  in  this  case,  with 
out  prejudice  to  the  rights  of  the  petitioner. 


THB  UNITED  STATES,  Appellants, 

V. 

CHRISTIAN  ROSELIUS,  Abial  D.  Crossman, 
William  E.  Liveridge,  Francois  B.  lyAutuin, 
Benjamin  C.  Howard,  John  Spear  Smith, 
Brantz  Mayer,  John  Gibson,  and  R.  R.  Gurley, 
Executors  of  John  McDonogn,  Deceased. 

District  Court  no  jurisdiction  where  petition 
sets  up  complete  Spanish  title. 

Where  a  party  claimed  title  to  a  tract  of  land  In 
liouislana,  ander  a  judicial  sale  in  1760,  and  alleged 
that  he  and  those  under  whom  he  claimed  had  been 
In  peaceahle  posRession  ever  since  the  sale,  a  case 
of  perfect  title  is  presented  which  is  not  within  the 
jnrlsdlctlon  of  the  District  Court,  under  the  Acts 
of  1824  and   1844.  ^  ^^         ,^  ^         ^  , 

Upon  the  sufficiency  of  the  evidence  to  sustain 
the  title,  no  opinion  is  expressed. 

THIS  was  an  appeal  from  the  District  Court 
of  the  United  States  for  the  Eastern  Dis- 
trict of  Louisiana. 
The  case  was  fully  stated  in  the  opinion  of 

the  court. 

It  was  argued  by  Mr.  Gushing  (Attorney- 
General)  for  the  United  States. 

Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

This  is  an  appeal  from  the  decree  of  the  Dis- 
S7*]  trict  Court  for  'the  Eastern  District  of 
Louisiana,  in  a  proceeding  instituted  in  that 
court  by  John  McDonogh,  in  hii  lifetime,  to 
try  the  validity  of  his  claim  to  certain  land 
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mentioned  in  his  petition.  The  proceeding 
under  the  Acts  of  1824  and  1844. 

The  petition  was  presented  on  the  15th  of 
Jime,  1846;  and  sets  forth  that  he  has  a  good 
and  valid  title  to  a  tract  of  land  in  the  parish 
of  Jefferson,  near  the  City  of  New  Orleans,  and 
on  the  same  side  of  the  River  Mississippi,  c<Hn' 
mencing  at  a  distance  of  eighty  arpents  from  the 
river,  and  running  back  or  in  the  rear  from 
thence,  with  the  continuous  lines  of  the  front 
tract  of  twenty -one  aipents  on  the  river,  a  dis- 
tance of  about  forty -nine  and  one  third  arpent» 
in  depth,  until  one  of  the  side  lines  intersects 
with  the  other  in  a  point,  including  about  one 
hundred  and  seventy-seven  and  one  third  su 
perficial  arpents.    That  said  tract  of  land  is  a 
portion  of  a  larger  tract  which  was  adjudicated 
and  sold  on  or  about  the  17th  of  April,  1760. 
to  De  Pontalba,  by  order  of  the  highest  tribu 
nal  of  the  government  of  France,  in  Louisiana, 
called  the  Supreme  Coimcil  of  the  Province  of 
Louisiana,  by  Charles  Marie  DelaJande  Dapre 
mont.  Counselor  and  Assessor  of  the  Supreme 
Coimcil  of  the  Province,  and  Attorney-General 
of  the  King  of  France   for  said  Province   of 
Louisiana;  that  said  sale  and  adjudication  by 
the   order   and    authority   aforesaid,    is    fully 
equivalent  to  a  patent  to  said  land ;   the  Supreme 
Council  of  the  Province  being  at  the  head  of 
the  Land  Office,  granted  the  lands  and  issued 
the  patents;  that  after  passing  throueh  various 
mesne  conveyances,  the  petitioner  finally  ac- 
quired said  tract  of  land;  that  his  title  and 
claim  had  been  presented  and  proved  before 
the  Board  of  Land  Commissioners,  who  report- 
ed that  it  ought  to  be  confirmed,  but  the  said 
report  was  never  acted  on  by  Congress;   and 
that  said  tract  of  land  has  always  l^n  in  the 
peaceable  and  imdisturbed  possession  and  en- 
joyment  of   the   petitioner,   and   those   under 
whom  he  derives  his  title,  ever  since  the  date 
of  the  original  grant  thereof.    The  petitioner 
therefore  prays  confirmation. 

These  are  the  facts  stated  in  this  petition; 
and  if  they  are  true,  the  District  Court  had  no 
jurisdiction  of  the  case,  and  no  right  to  pro 
nounce  judgment  upon  the  validity  of  the  title. 
The  Acts  of  1824  and  1844,  authorize  a  pro- 
ceeding of  this  kind  in  those  cases,  only  where 
the  title  set  up  is  imperfect,  but  equitable.  It 
has  been  repeated! v  so  held  by  this  court,  and 
was  so  decided  in  the  case  of  The  United  States 
V.  Moore,  12  How.  209;  and  again  in  the  case  of 
The  United  States  v.  Pillerin  et  al.  13  How. 
9,  as  well  as  in  other  cases,  to  which  it  is  un- 
necessary to  refer.  Indeed,  the  words  of  the 
Act  of  1824,  conferring  this  special  jurisdic- 
tion on  the  District  Courts,  appear  to  be  too 
plain  for  controversy. 

*Now,  the  title  set  up  by  the  peti-  [*S8 
tioner  is  a  complete  legal  title;  and  if  he  can 
establish  the  facts  stated  in  his  petition  hii 
title  is  protected  by  the  Treaty  itself,  and  does 
not  need  the  aid  of  an  Act  of  Congress  to  per- 
fect or  complete  it.  For  undoubtedly,  if  the  pot- 
session  of  the  land  has  been  held  continually 
by  the  petitioner  and  those  under  whom  he 
claims,  under  the  iudicial  sale  made  by  the 
French  authorities  in  1760,  the  legal  presnmp 
tion  would  be  that  a  valid  and  perfect  grant 
had  been  made  by  the  proper  authority,  al* 
though  no  record  of  it  can  now  be  found. 
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We  of  course  express  no  opinion  as  to  the 
sufficiency  of  the  evidence  to  maintain  the 
complete  and  perfect  title  claimed  in  the  peti- 
tion. That  question  is  not  before  us  on  this 
appeal;  for  as  the  District  Court  had  no  au- 
thority to  decide  upon  it,  the  decree  must  be 
reversed  for  want  of  jurisdiction,  and  the  peti- 
tion dismissed.  But  we  shall  dismiss  it  with- 
out prejudice  to  the  legal  rights  of  either  party; 
leaving  the  petitioner  at  liberty  to  assert  his 
rights  in  any  court  having  competent  jurisdic- 
tion to  decide  upon  the  validity  or  invalidity 
of  the  complete  and  perfect  title  set  up  in  his 
petition. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  District  Court 
of  the  United  States  for  the  Eastern  District  of 
Louisiana,  and  was  argued  by  counsel;  on  con- 
sideration whereof,  it  is  now  here  ordered  and 
adjudged  and  decreed  by  this  court,  that  the  de- 
cree of  the  said  District  Court  in  this  cause  be, 
and  the  same  is  hereby  reversed,  for  the  want 
of  jurisdiction  in  that  court ;  and  that  this  cause 
be,  and  the  same  is  hereby  remanded  to  the 
said  District  Court,  with  directions  to  that 
court  to  dismiss  the  petition  without  prejudice 
to  the  legal  rights  of  either  party. 


THE  UNITED  STATES,  Appellantt, 

V. 

JOSEPH  MARCEL  DUCROS,  Alfred  Ducros, 
and  Louis  Toutant  Beauregard. 

Acts  of  Spanish  Governor  acting  quasi  judi- 
cially not  confirmation  of  French  grant  in 
Louisiana — complete  title  will  not  support 
petition. 

A  srrant  of  land  in  Lonlslana  by  the  French  au- 
thorities In  1764,  is  void.  The  province  was  ceded 
to  Spain  in  1762.      See  10th  How.  610. 

In  1793,  certain  legal  proceedings  were  had  before 
Baron  de  Carondelet  in  his  Judicial  capacity,  where- 
in the  property  now  claimed  is  described  as  a  part 
of  the  estate  of  the  grantor  of  the  present  claim- 
ant. But  this  did  not  amount  to  a  confirmation 
of  the  title  in  his  political  character ;  and  ii!  it  did, 
the  title  would  be  a  perfect  one.  and  beyond  the 
Jurisdiction  of  the  District  Court,  under  the  Acts 
of  1824  and  1844. 

THIS  was  an  appeal  from  the  District  Court 
of  the  United  States  for  the  Eastern  Dis- 
trict of  Louisiana. 

39*]     *The  facts  are  set  forth  in  the  opinion 
of  the  court. 

It  was  argued  by  Mr.  Cashing  (Attorney- 
General)  for  the  Unit^  States. 

The  following  were  the  points  made  on  be- 
half of  the  appellants: 

1.  That  the  court  below  had  no  jurisdiction, 
and  its  decree  is,  therefore,  void.  The  grant 
is  a  complete  French  grant,  and  not  an  incom- 
plete title.  See  first  section  of  the  Act  of  1824, 
United  States  t.  Reynes,  9  How.  144, 146;  Unit- 
ed States  T.  Power's  Heirs,  11  How.  580. 

2.  That  there  was  no  sufficient  evidence  of 
the  making  of  the  grant  produced  in  the  case. 
The  copy  certified  by  the  register  is  not  evi- 
dence. See  dd  section  of  the  Act  of  1824,  and 
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the  brief  in  the  case  of  McCarthey's  Heirs,  No. 
21,  of  the  present  term. 

3.  That  even  if  the  court  had  jurisdiction, 
and  the  evidence  were  sufficient,  the  grant  is 
void,  having  been  made  by  the  French  author- 
ities after  Louisiana  had  been  ceded  by  France 
to  Spain,  in  1762.  United  States  v.  lyAuterive, 
10  How.  610. 

4.  That  the  proceedings  had  before  Caron- 
delet, in  1793,  operated  no  confirmation  of  the 
grant.  They  were  merely  proceedings  in  the 
settlement  of  the  estate  of  Louis  Toutant  Beau- 
regard, in  which  in  no  way  was  the  extent  of 
the  plantation  in  issue.  The  front  of  the  land 
was  held  at  this  time,  under  the  grant  to  Le 
Sassier.  Besides,  it  is  to  be  remembered,  that 
by  the  13th  article  of  O'Reilly's  regulations, 
approved  at  Madrid,  it  was  provided,  that  "all 
grants  shall  be  made  in  the  name  of  the  King, 
by  the  Governor-General  of  the  province,"  etc. 
No  land  could,  therefore,  be  devested  out  of 
the  King,  except  by  a  grant. 

5.  That  from  the  great  lapse  of  time  before 
the  grant  was  brought  forward  and  insisted  on, 
it  must  be  held  that  the  petitioners  and  their 
ancestors  had  abandoned  all  claim  to  the  lands 
embraced  within  its  limits. 

6.  That  the  grant  is  void  under  the  four- 
teenth section  of  the  Act  of  26th  March,  1804. 
1  Land  Laws,  114;  United  States  v.  D^Auterive, 
10  How.  624. 

Mr.  Justice  Grier  delivered  the  opinion  of 
the  court: 

The  appellees  filed  their  petition  in  the  Dis- 
trict Court  for  Louisiana,  against  the  United 
States,  under  the  Act  of  Congress  of  May  26, 
1824,  as  revived  by  the  Act  of  June  17th,  1844. 
It  sets  forth  that  they  are  the  owners  of  a  tract 
of  land  of  twenty  arpents  front  on  the  Missis- 
sippi River,  lying  about  twelve  miles  below  the 
City  of  New  Orleans,  and  extending  in  depth 
to  Lake  Borgne. 

•That  the  said  tract  of  twenty  arpents  [*40 
front  is  derived  from  one  title,  and  until  after 
the  year  1800  had  but  one  proprietor.  That,  in 
that  year  it  was  the  property  of  the  widow 
Toutant  Beauregard,  who  thereafter  sold  an  un- 
divided half  to  Rodolph  Joseph  Ducros,  who 
subsequently  made  partition  thereof,  by  which 
the  upper  half  was  assigned  to  the  widow,  and 
the  lower  to  Ducros.  That  the  rights  of  the 
former  have  since  been  acquired  by  the  peti- 
tioner, Louis  Toutant  Beauregard,  and  the 
rights  of  the  latter,  by  Joseph  Marcel  and 
Louis  Alfred  Ducros. 

That  the  widow  Beauregard  and  Rodolph 
Joseph  Ducros,  heretofore  filed  their  claims  to 
said  lands  for  confirmation  with  the  board  of 
commissioners,  but  that  being  then  ignorant  of 
the  full  extent  of  their  rights,  they  claimed  and 
obtained  the  confirmation  of  their  titles  only 
to  the  depth  of  a  league  and  a  half  from  the 
Mississippi  River.  The  petitioners  claim  that 
the  confirmation  should  have  been  to  the  depth 
of  Lake  Borgne,  because  that  on  the  2d  of 
March,  1764,  Madame  Marie  Gaston,  the 
widow  of  Rochemore,  who  then  was  owner  of 
the  front  tract,  obtained  from  the  French 
government  of  the  Province  of  Louisiana  a 
grant,  of  the  rear  of  her  said  front  tract,  with 
the  entire  depth  to  Lake  Borgne,  and  that  the 
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said  entire  tract  was,  on  the  16th  of  November, 
1793,  in  a  judicial  proceeding  before  Baron 
Carondelet,  adjudicated  to  said  widow  Toutant 
Beauregard,  under  whom  petitioners  claimed. 

In  support  of  their  claim,  the  petitioners 
gave  in  evidence  a  grant  from  D*Abbadie,  Di- 
rector-General, etc.,  of  Louisiana,  under  the 
King  of  France,  dated  2d  of  March,  1764,  for 
all  the  land  lying  in  rear  of  her  estate,  running 
towards  the  lake  (the  said  estate  having  a  front 
of  sixteen  arpents  on  the  River  Mississippi, 
about  four  leagues  below  New  Orleans),  to 
Madame  Marie  Gaston. 

The  next  muniment  of  title  consists  of  copies 
from  the  Spanish  records  of  the  province,  show- 
ing an  inventory  and  appraisement  of  the 
estate  of  Don  Louis  Toutant  Beauregard,  in 
which  this  tract  of  land  is  described  as  part  of 
his  estate,  and  as  running  back  to  the  lake ;  and 
a  legal  proceeding  before  Baron  de  Carondelet, 
by  which  it  is  vested  in  Donna  Magdalena  Car- 
tier,  in  1793.  And  again  in  1799,  an  inventory 
and  appraisement  of  the  estate  of  Donna  Mag- 
dalena Cartier  and  sale  of  the  same  (describing 
said  tract  of  land  as  before)  to  Donna  Victoria 
Ducros,  widow  of  Don  Louis  Toutant  Beau- 
regard. 

On  the  Ist  of  February,  1802,  deed  from  the 
widow  to  Rodolph  Joseph  Ducros  for  one  half, 
describing  the  tract  as  of  the  ordinary  depth 
of  forty  arpents.  And  in  all  the  numerous 
partitions  and  mesne  conveyances,  bringing 
down  the  title  to  the  petitioners,  the  tract  is 
described  as  forty  arpents  deep,  till,  in  1836, 
41*]  *in  a  conveyance  in  petition,  it  is  again 
described  as  running  back  to  Lake  Borgne. 

Without  laying  any  stress  on  the  want  of  any 
mesne  conveyance  or  connection  between  widow 
Gaston  and  Don  Jjouis  Toutant  Beauregard, 
and  on  the  descriptions  of  the  deeds  from  the 
widow  Beauregard  and  those  claiming  under 
her,  there  are  two  objections,  which  are  fatal 
to  the  recovering  of  the  petitioners  in  this  case. 

1st.  It  has  been  decided  by  this  court  in  The 
United  States  v.  lyAuterive,  10  How.  610,  that 
a  grant  by  the  French  authorities  after  the  ces- 
sion of  Louisiana  by  France  to  Spain  in  1762, 
is  void. 

And  2d.  The  proceedings  before  Carondelet 
in  1793,  in  the  settlement  of  the  estate  of  Louis 
Toutant  Beauregard,  could  not  be  construed  as 
a  confirmation  of  the  French  grant,  from  the 
mere  circumstance  that  in  the  inventory,  de- 
cedent's estate  is  described  as  running  back  to 
the  lake.  Carondelet  could  not  be  said  to  con- 
flrm,  in  his  political  capacity,  a  title  which  is 
not  even  stated  in  the  mere  formal  proceedings 
before  him  in  his  judicial  capacity.  And  if  it 
had  the  effect  of  a  confirmation  of  the  original 
French  grant,  as  that  purports  to  be  a  perfect 
title  in  fee,  it  is  not  the  subject  of  jurisdiction 
of  the  United  States  courts  under  the  Acts  of 
Congress  under  which  this  suit  is  brought. 
This  has  been  so  frequently  decided  by  this 
court,  that  a  reference  to  cases  or  the  reasons 
for  the  decision,  may  now  be  considered  super- 
fluous. 

The  decree  of  the  District  Court  of  Louisiana 
is  therefore  reversed. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  District  Coiirt  of 
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the  United  States  for  the  Eastern  District  of 
Louisiana,  and  was  argued  by  counsel;  on  con- 
sideration whereof,  it  is  now  here  ordered,  ad- 
judged and  decreed  b^  this  court,  that  the  de- 
cree of  the  said  District  Court  in  this  cause  be, 
and  the  same  is  hereby  reversed;  and  that  this 
cause  be,  and  the  same  is  hereby  remanded  to 
the  said  District  Court,  with  directions  to  dis- 
miss the  petition  of  the  claimants. 


•JOSEPH  K.  EYRE  and  Algernon  E.  [•42 
Ashburner,  Executors  of  Elizabeth  E.  Potter, 
Deceased, 

V. 

SAMUEL  R.  POTTER  and  Mauger  London. 

Relief  prayed,  on  charge  of  actual  fraud,  cannot 
be  given  upon  case  of  constructive  fraud  which 
equity  might  otherwise  relieve  from — ^inade- 
quacy of  consideration  not  proof  of  fraud  or 
mistake. 


Where  a  widow  filed  a  bill  In  chancery,  complain- 
ing that  immediately  upon  the  death  of  her  bus- 
band,  the  SOD  of  that  husband,  together  with  an- 
other person,  had  imposed  upon  her  by  false  repre- 
sentations, and  induced  her  to  part  with  all  her 
right  in  ner  husband's  estate  lOr  an  inadequate 
price,  the  evideuce  in  the  case  did  not  ■ustain  the 
allegation. 

It  is  not  alleged  to  be  a  case  of  constructlTe 
fraud,  arising  out  of  the  relative  position  of  ttM 
parties  towards  each  other,  but  of  actual  fraud. 

The  answers  deuy  the  fraud  and  are  made  mors 
emphatic  by  the  complainants  having  put  inter- 
rogatories to  be  answered  by  the  defenoants,  and 
the  evidence  sustains  the  answers. 

It  will  not  do  to  set  up  mere  inadequacy  of  price 
as  a  cause  for  annulling  a  contract  made  by  persons 
competent  and  willing  to  contract,  and  besides, 
there  were  other  considerations  acting  upon  the 
widow  to  induce  her  to  ftiake  the  contract. 

The  testimony  offered  to  prove  the  mental  im- 
becility of  the  widow,  should  be  received  with 
great  caution,  and  is  not  sufllcient. 

THIS  was  an  appeal  from  the  Circuit  Court 
of  the  United  States  for  the  District  of 
North  Carolina,  sitting  as  a  court  of  equity. 

The  bill  was  filed  by  Elizabeth  E.  Potter, 
during  her  lifetime,  to  which  her  executors 
afterwards  became  parties. 

The  opinion  of  the  court  contains  an  explana- 
tion of  the  case  as  it  is  set  forth  in  the  bill, 
and  it  is  not  necessary  to  repeat  it. 

The  cause  was  argued  by  Mr.  Badger  for 
the  appellants,  and  by  Messrs.  Bryan  and 
Graham  for  the  appellees. 

The  points  of  law  which  were  raised  by  the 
counsel  upon  each  side  respectively,  were  so 
intermingled  with  their  views  of  the  facts  and 
evidence,  that  it  is  impossible  to  separate  them. 

The  view  of  the  case  presented  on  behalf  of 
the  appellants  was  as  follows: 

The  consideration  of  the  deed,  dated  May 
31,  1847,  was  evidently  and  grossly  inadequate. 

The  defendant,  Samuel  R.  Potter,  in  his  an- 


NOTB. — Deed,  when  void  for  fraud,  insanity, 
drunkenness,  duress,  undue  Influence,  Imbecility,  In- 
fancy, or  fraud  on  marriage,  from  ward  to  guardian, 
from  cestui  que  trust  to  trustee,  from  heir  to  execu- 
tor.   See  note  to  Harding  v.  Handy,  6  L.  ed.  U.  & 

Inadequacy  of  price  to  impeach  or  set  aside  sale. 
See  note  to  Brwfn  v.  Par  ham,  13  L.  ed.  U.  S.  9.%2. 
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0wer  admits  that  he  had  formed  the  opinion 
that  the  estate  of  his  late  father  was  worth 
$120,000. 

The  statements  and  estimates  in  the  answer 
of  the  said  defendant,  and  the  schedules  there- 
in referred  to,  show  that  the  real  and  personal 
estate  of  the  said  Samuel  Potter,  at  the  time  of 
his  death,  must  have  been  nearly  that  sum. 
They  certainly  show  that  the  estate  was  so 
large  and  valuable  that  the  price  agreed  to  be 
paid  to  the  plaintiff  for  her  interest  therein, 
was  shockingly  inadequate. 

In  relation  to  the  debts  of  the  intestate,  no 
43*]  accoimt  has  been  'filed  by  the  administra- 
tor, Samuel  R.  Potter,  and  no  vouchers  ex- 
hibited or  proved.  If  the  witness  Burr  were 
competent  to  speak  in  a  general  way,  when  the 
vouchers  and  exhibits,  if  any,  are  withheld, 
then  he  proves  that  the  whole  amount  of  dis- 
bursements by  the  administrators  was  about 
$15,938:  he  is  defendant's  witness. 

It  is  insisted,  in  behalf  of  the  appellants,  that 
her  interest  in  the  estate  of  her  said  husband 
was  worth  from  $1,800  to  $1,900  per  annum, 
and  from  $13,000  to  $14,000  absolutely.  The 
result  is  arrived  at  from  the  answer  of  the  de- 
fendant, Samuel  R.  Potter,  and  from  the  evi- 
dence in  the  cause.  This  valuable  interest  she 
transfers  in  the  said  deed  for  the  sum  of  $1,- 
OOO,  in  cash,  and  the  personal  covenant  of  the 
defendant,  Samuel  R.  Potter,  to  pay  her  $000 
per  annum  during  her  life,  she  being  at,  the 
time  nearly  seventy  years  of  age,  and  in  infirm 
health.  It  is  true,  as  stated  in  the  answer  of 
the  defendant,  Mauger  London,  that  the  de- 
fendant Samuel  R.  Potter,  as  administrator  of 
the  said  Samuel  Potter,  afterwards  allowed  the 
plaintiff  to  obtain  a  decree  or  order  in  the  prop- 
er court  for  her  year's  provision  out  of  the  said 
estate,  and  that  said  provision  was  of  the  value 
of  $1,000,  but  this  has  nothing  to  do  with  the 
merits  of  said  deed.  It  is  also  true  that  the 
eaid  Samuel  R.  Potter,  in  the  instrument  exe- 
cuted by  him,  also  covenants  with  the  plaintiff 
to  furnish  her  with  a  competent  livelihood  and 
maintenance  at  his  own  house,  but  nothing  of 
this  kind  is  mentioned  in  the  said  deed,  dated 
May  31,  1847. 

Notwithstanding  the  facts  immediately  above 
mentioned,  it  is  still  insisted,  in  behalf  of  the 
fiaid  plaintiff,  that  the  consideration  received 
by  her,  or  secured  to  her  for  her  interest  in 
fiaid  estate,  was  grossly  inadequate.  The  price 
of  board  and  lodging  in  Wilmington,  N.  C.,  is 
from  $20  to  $25  per  month  in  hotels  and 
boarding  houses. 

Mere  inadequacy  of  consideration  is  not  of 
itself  a  sufficient  ground  to  set  aside  a  contract, 
unless  the  inadequacy  be  such  as  amounts  to 
apparent  fraud  or  unless  the  situation  of  the 
parties  be  so  unequal  as  to  give  one  the  op- 
portunity of  making  his  own  terms.  A  court 
of  equity  looks  upon  inadequacy  of  considera- 
tion as  a  mark  of  fraud  or  imposition;  and 
where  the  inadequacy  is  so  gross  as  to  excite 
an  exclamation,  etc.,*  it  is  of  itself  proof  of  im- 
position. If,  for  instance,  there  be  such  in- 
adequacy of  price  as  that  it  must  be  impossible 
to  state  it  to  a  man  of  common  sense 
without  an  exclamation  at  its  inequality,  a 
court  of  equity  considers  that  a  sufficient  proof 
of  fraud  to  set  aside  the  conveyance.  1  Bro. 
C.  C.  9,  etc. 
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If  the  inadequacy  be  such  as  to  show  that 
the  person  did  not  understand  the  bargain,  or 
was  so  oppressed  that  he  was  *glad  to  [*44 
make  it,  knowing  its  inadequacy,  that  shows  a 
command  over  him  amoimting  t6  fraud. 
Heathcote  v.  Paignon,  2  Bro.  C.  C.  175;  Ches- 
terfield V.  Janssen,  2  Ves.  125. 

The  deed  cannot  be  supported  by  evidence 
of  the  natural  love  and  affection  cherished  by 
the  plaintiff  for  her  granddaughter  Marion, 
who  is  the  wife  of  the  defendant,  Samuel  R. 
Potter. 

The  rules  for  determining  upon  a  deed  of 
sale,  and  a  deed  of  gift,  are  not  the  same  in 
equity.  Upon  principle,  therefore,  where  a 
deed  purports  to  be  a  sale,  the  party  interested 
therein  cannot  escape  from  the  appearance  of 
fraud  by  setting  it  up  as  a  gift,  and  vice  versa. 
Were  this  allowed,  the  court  would  be  cheated, 
and  its  rules  would  be  prevented  or  rendered 
unavailing  by  the  arts  of  those  very  persons 
whom  its  rules  were  intended  to  reach.  Though 
a  deed  may,  in  equity,  be  impeached  by  aver- 
ments negativing  the  consideration  therein  ex- 
pressed, yet  the  converse  of  the  proposition 
does  not  hold  good,  and  a  deed  cannot  be  sup- 
ported by  evidence  of  a  (consideration  differ- 
ent from  that  expressed  in  the  deed.  2  Hov- 
enden  on  Frauds,  103,  43,  14,  and  cases  there 
cited;  vide  6  J.  C.  R.  232;  2  P.  Wms.  204; 
Clarkson  v.  Han  way,  3  P.  Wms.  129,  n;  Watt 
V.  Green,  2  Sch.  &  Lef.  601;  2  Ves.  402;  Chester- 
field V.  Janssen,  2  Ves.  125. 

Indeed,  it  may  be  said  that  where  a  deed  pur- 
ports to  be  a  valuable  consideration,  and  the 
contrary  is  averred  and  proved,  it  is  thereby 
falsified  and  discredited;  and  it  would  be  dan- 
gerous, if  not  absurd,  to  admit  proof  of  aver- 
ments in  its  support  as  a  gift.  These  conse- 
quences would  fqllow,  that  after  the  plaintiff 
has  falsified  the  deed,  and  established  by  evi- 
dence that  he  was  imposed  upon  when  he  put 
his  seal  to  a  false  pretense  of  a  sale,  the  de- 
fendant might  escape  and  retain  the  spoils  by 
admitting  the  falsehood  of  the  deed,  and  there- 
by withdrawing  himself  out  of  the  rules  of  the 
court,  and  insisting  upon  his  own  falsehood  as 
the  basis  of  a  right  to  support  the  deed  as  a 
gift.  A  deed  which  expresses  a  valuable  con- 
sideration, and  no  other,  when  impeached  for 
inadequacy  of  price,  cannot  be  supported  by 
any  evidence  of  natural  love  and  affection. 
Vide  2  Hov.  on  Frauds,  14,  43,  102,  and  the 
cases  there  cited;  Newland  on  Contracts,  359, 
360,  vide  2  Dev.  Eq.  376;  Jones  v.  Sasser,  1  D. 
&  B.  452;  1  D.  &  B.  Eq.  496;  Chesson  v.  Pet- 
tijohn,  6  Ired.  121. 

It  ought  to  be  remembered  that  the  consid- 
eration of  natural  love  and  affection  is  not  only 
not  expressed  in  the  deed,  but  it  has  not  been 
proved,  nor  is  anything  secured  in  the  deed  to 
the  separate  use  of  the  granddaughter  of  the 
plaintiff. 

There  are  many  circumstances  in  this  case, 
either  admitted  in  'the  answers  or  [*4JJ 
proved,  which  tend  strongly  to  show  fraud,  im- 
position, and  undue  infiuence,  practiced  upon 
the  plaintiff  at  the  time  of  the  execution  of  the 
deed.  She  was  at  the  time  an  old  woman. 
The  deposition  of  her  son,  Joseph  K.  Eyre, 
taken  on  the  15th  day  ojf  November,  1848, 
shows  that  she  was  then  sixty-nine  or  seventy 
I  years  of  age,  and  that  she  was  always  of  a  very 
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weak  mind  and  incompetent  to  transact  busi- 
ness; and  that  her  mind  had  been  for  many 
years,  especially  the  last  four  or  five  years,  ma- 
terially affected  by  age,  disease,  and  infirmity. 
And  if  anything  in  addition  were  needed  to 
show  the  incompetency  and  the  imbecility  of 
the  complainant,  it  will  be  found  in  the  allega- 
tion in  Samuel  R.  Potter's  answer,  that  she  said 
she  knew  all  about  her  husband's  estate,  and 
its  value,  and  the  value  of  her  own  interest  in 
it,  at  the  very  time  when  she  was  parting  with 
that  interest  for  a  consideration  so  utterly  in- 
adequate. 

The  same  facts  are  In  substance  proved  by 
the  depositions  of  Emma  L.  Allibone,  Maria 
Ashbumer,  Anna  Worrell,  J.  L.  Kay,  E.  C. 
Crowley,  Josephine  K.  McCammon,  Hannah  B. 
Drummond.  The  same  witnesses  prove  that 
the  plaintiff  had,  at  the  date  of  the  said  con- 
veyance, five  children,  one  of  them  insane,  and 
two  of  them  in  indigent  circumstances. 

They  also  prove  that  she  was  a  tender  and 
affectionate  mother,  and  by  no  means  so  desti- 
tute of  sensibility,  as  the  defendants  and  some 
of  their  witnesses  have  insinuated. 

The  said  deed  bears  date  two  days  after  the 
death  of  the  husband  of  the  plaintiff,  before 
she  could  have  an  opportunity  to  reflect  delib- 
erately upon  the  very  important  step  which  she 
was  about  to  take,  before  she  could  consult 
with  her  friends,  and  when  her  feelings  must 
have  been  too  much  disturbed  and  agitated  to 
enable  her  to  act  with  care  and  caution  in  the 
disposition  of  her  property. 

Her  mind  could  hardly  have  been  calm  and 
composed  immediately  after  the  burial  of  her 
husband,  whether  she  lived  happily  with  him 
or  not.  She  resided  in  the  house  of  the  de- 
fendant, Samuel  R.  Potter,  and  was  without 
money  enough  in  her  pocket  to  pay  for  a  piece 
of  mourning.  At  such  a  time,  and  under  such 
circumstances,  the  plaintiff  might  easily  have 
been  imposed  upon  by  her  step -son  and  the 
other  defendant,  and  it  seems  she  had  no  aid 
from  any  other  person  prior  to  the  date  of  the 
conveyance.  On  Sunday  morning  no  one  was 
present  but  the  defendant  Potter  and  his  wife, 
and  when  the  agreement  was  entered  into,  no- 
body was  present  but  the  plaintiff  and  the  de- 
fendant Potter. 

At  the  time  when  the  deed  was  signed,  no 
one  was  present  but  the  plaintiff,  the  two  de- 
fendants, and  Mrs.  Potter. 
46*]  •The  depositions  of  Everett,  Baker, 
Tendon,  and  others,  show  that  the  plaintiff 
was  not  the  object  of  affection  to  the  family 
of  her  deceased  husband. 

There  was  unusual  haste  In  making  the  con- 
tract and  in  the  execution  of  the  deed.  The 
husband  of  the  plaintiff  died  on  Saturday,  was 
buried  on  Sunday,  and  the  contract  was  com- 
pleted and  the  instrument  signed  on  Monday 
morning. 

The  said  deed  makes  a  disposition  of  all  the 
property  of  the  plaintiff. 

The  conveyance  was  in  a  very  high  degree 
unwise  and  imprudent,  as  regards  the  plain- 
tiff, and  unjust  and  unnatural  towards  her 
children,  two  of  whom  were  pooi",  and  one  of 
them  insane. 

A  disposition  of  property  so  revolting  to  com- 
mon sense  and  natural  affection  ought  to  be 
looked  upon  Tith  suspicion.  If  the  plaintiff 
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married  her  late  husband  under  the  influence 
of  the  mercenary  motives  which  have  been  at- 
tributed to  her,  the  execution  of  the  said  deed 
would  be  no  less  extraordinary  and  imaccount- 
able.  If  property  was  so  dear  to  her,  why 
should  she  dispose  of  it  upon  such  ruinous 
terms,  if  she  in  fact  understood  what  she  was 
about?  The  parties  did  not  deal  with  each 
other  upon  equal  terms.  The  defendant  Potter 
was  much  more  competent  than  the  plaintiff  to 
transact  business,  and  was  much  better  ac- 
quainted with  the  estate.  He  admits  in  his 
answer  that  he  had  had  the  management  of  a 
portion  of  his  father's  property,  to  wit:  the 
rice  plantation,  known  as  Point  Peter,  and 
Love  Grove,  and  the  hands  belonging  to  the 
same. 

The  defendant.  Potter,  misrepresented  Uie 
value  of  the  estate  to  the  plaintiff,  before  she 
signed  the  deed.  The  defendant,  Potter,  says 
in  his  answer  that,  on  Monday  morning.  Slat 
of  May,  1847,  the  plaintiff  said  that  she  had 
concluded  to  sell  her  interest  in  her  husband's 
estate  to  him  for  the  benefit  of  her  grand- 
daughter. How  then  does  it  happen  that  the 
property  was  not  conveyed  for  the  benefit  of 
the  granddaughter  of  the  plaintiff?  By  what 
influence  did  she  sign  a  deed  contrary  to  her 
own  conclusion  and  in  violation  of  the  agree- 
ment? Where,  and  when,  and  with  whom,  and 
for  what  price,  did  she  consent  to  change  her 
purpose? 

This  pretended  consideration  of  love  and  af- 
fection for  her  granddaughter,  at  the  expense 
of  her  more  needy  and  equally  beloved  chil- 
dren, was  probably  introduced  to  save  the 
agreement  from  the  imputation  of  shocking  in- 
adequacy, but  like  all  similar  pretexts,  it  puts 
upon  the  deed  a  brand  of  fraud  and  a  mark  of 
surprise  or  imposition.  Neither  by  general  nor 
special  words  does  this  leading  motive  find  a 
place  in  her  deed,  and  yet  she  signed  it,  ac- 
cording to  the  statement  of  the  defendant  Pot- 
ter, "gladly  and  eagerly.  The  name  of  [•47 
Mrs.  Marion  Potter  is  not  even  mentioned  in 
the  deed. 

Again.  The  defendant.  Potter,  says  the 
bargain  was  that  he  would  pay  her  $1,000  in 
cash.  How  happens  it  that  the  writing  only 
gave  her  his  note  without  interest,  and  left  her 
obliged  to  borrow  money  from  her  granddaugh- 
ter to  buy  clothes  ? 

Again.  Said  defendant  says  that  the  bargain 
was  that  he  would  "give  her  board,"  as  a  part 
of  the  price.  How  does  it  happen  that  the 
covenants  for  her  board  and  the  other  writings, 
do  not  recite  this  as  a  part  of  the  price,  but,  oa 
the  contrary,  recite  that  she  is  to  be  boarded  at 
the  house  of  said  defendant,  simply  because 
she  "deserved  it,"  thereby  making  it  a  volun- 
tary covenant?  And  wherefore  did  plaintiff 
consent  to  turn  her  privilege  of  boarding  with 
Marion  into  a  condition  that  she  was  to  board 
with  Mr.  Potter,  no  matter  whither  he  mi^t 

go? 

Again.  Said  defendant  says  that  the  agree- 
ment was,  that  he  was  to  "find  her  a  servant" 
Why  is  this  omitted  in  the  writings? 

Again.  The  said  defendant  says  that  it  was  s 
part  of  his  original  agreement  with  the  plain- 
tiff, that  she  was  to  have  her  year's  allowance. 
And  yet  she  conveys  away  her  entire  interert 
in  the  estate. 
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The  statements  of  the  two  defendants  con- 
cerning the  circumstances  attending  the  trans- 
action, do  not  in  all  respects  agree  with  each 
other,  and  their  statements  are  in  many  re- 
spects extraordinary  and  suspicious. 

The  deed,  dated  June  21,  1847,  is  no  con- 
firmation of  the  deed  previously  executed  by  the 
plaintiff.  It  is  not  relied  upon  as  a  confirma- 
tion. But  if  it  were  relied  upon  as  such,  there 
is  a  ready  answer.  On  the  2lst  of  June,  1847, 
the  defendant,  Samuel  R.  Potter,  was  adminis- 
trator of  his  father,  Samuel  Potter,  and  sup- 
posing his  deed  of  the  Slst  of  May,  1847,  to  be 
void,  he  was  a  trustee  of  the  property  in  his 
hands,  and  by  the  established  rules  of  a  court 
of  equity,  this  agreement  could  not  stand  for  a 
moment,  at  least  so  far  as  the  personal  estate 
is  concerned. 

In  order  to  make  an  express  confirmation 
available,  it  must  appear  that  the  party  was 
then  aware  of  his  rights,  and  knew  that  the 
first  transaction  was  impeachable.  Lord  Ches- 
terfield V.  Janssen,  before  cited;  Boyd  v.  Haw- 
kins, 2  Dev.  Eq.  215. 

If  it  be  competent  to  look  beyond  the  deed 
itaelf  for  a  consideration  to  support  it,  and  if 
there  be  sufficient  proof  to  show  that  natural 
love  and  affection  for  the  wife  of  the  defend- 
ant Potter,  constituted  any  part  of  the  con- 
48*]  sideration,  then  the  deed.  Mated  Slst  of 
May,  1847,  ought  to  be  considered  as  a  gift  so 
far  as  it  conveys  anything  over  and  above  the 
value  of  the  price  paid  or  secured,  and  it  ought 
to  be  governed  by  those  rules  which  relate  to 
voluntary  conveyances. 

Competency  of  Evidence. 

It  is  insisted  by  the  plaintiff  that  the  deposi- 
tion of  Mauger  London,  one  of  the  defendants, 
is  not  competent,  because  his  answers  were 
written  by  him,  before  he  came  before  the  com- 
missioners. 

Plaintiff  insists  tnat  the  correspondence  be- 
tween herself  and  her  children,  after  the  exe- 
cution of  the  deed,  dated  May  31,  1847,  is 
competent. 

The  defendant,  Potter,  in  his  answer  says, 
that  she  received  letters  reproaching  her  before 
the  21st  of  June,  1847.  The  letters  are  thereby 
made  evidence  to  disprove  it.  Defendant  Pot- 
ter said  she  loved  none  of  her  children;  said 
letters  are  evidence  to  show  the  contrary.  Said 
letters  are  evidence  to  discredit  London,  wit- 
ness for  the  defendant.  Potter. 

The  counsel  for  the  appellees  made  the  two 
following  points,  before  examining  the  case 
upon  its  merits: 

1.  The  rights  of  these  very  parties  have  been 
adjudicated  upon  a  state  court.  Potter  v. 
Everett,  7  Iredell,  Eq.  Cas.  152. 

2d.  All  the  children,  and  the  grandchild  of 
Samuel  Potter,  the  deceased,  intestate,  who  are 
his  heirs  at  law,  and  next  of  kin,  ought  to  be 
parties  to  this  suit.  Story's  Eq.  PI.  sees.  72  to 
76,  inclusive;  Poor  v.  Clark,  2  Atk.  615;  Mit- 
ford,  Eq.  PI.  by  Jeremy,  164. 

As  to  the  merits:  These  depend  upon  the 
pure  principles  of  English  equity.  There  is 
nothing  in  the  jurisdiction  of  this  court,  or  the 
laws  of  the  State  from  which  it  comes,  to  give 
to  it  any  peciiliarity.  And  its  solution  involves, 
mainly,  the  question,  what  guardianship,  either 
for  relief  or  restraint  against  their  own  action, 
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do  courts  of  equity  assume  over  persons  of 
either  sex,  who  are  of  mature  age,  of  sound 
mind,  and,  in  the  case  of  women,  not  under 
coverture. 

The  execution  of  the  deed,  which  it  is  sought 
by  this  bill  to  set  aside,  being  admitted,  it  must 
stand  here,  as  in  a  court  of  law,  unless  there 
were  circumstances  attending  its  execution 
which  establish  fraud  and  surprise  in  its  pro- 
curement. The  circumstances  relied  on  are 
stated  in  the  bill,  from  the  lower  part  of  pages 
2  and  5  of  the  record;  and,  as  summed  up  ii) 
the  brief  of  the  plaintiff's  counsel,  are,  that  on 
the  31st  of  May,  1847,  when  the  deed  was  exe- 
cuted, she  was  sick,  nervous,  and  afilicted; 
•without  counsel;  ignorant  of  her  rights,  [^49 
and  of  the  value  of  the  estate  of  her  husband; 
not  competent  to  transact  business;  that  the 
defendants  availed  themselves  of  the  advantage 
afforded  by  this,  her  condition,  and  surprised 
and  defrauded  her  into  the  execution  of  the 
deed,  disposing  of  her  whole  worldly  estate  for 
a  greatly  inadequate  consideration;  and  that 
the  value  of  her  interest  in  her  husband's  es- 
tate was  misrepresented  and  underestimated  by 
the  defendants,  Samuel  R.  Potter  and  London, 
who  was  his  attorney. 

The  answers  of  both  defendants  are.  directly 
responsive  to  the  bill,  and  both  deny  every  ma- 
terial allegation  in  support  of  these  charges, 
and  explain  every  fact  relied  on  to  give  them 
color.  They  deny  that  she  was  sick,  nervous, 
or  afflicted,  to  their  knowledge,  during  the  ill- 
ness, or  at  the  time  of  the  death,  of  her  hus- 
'band,  or  at  the  time  of  the  execution  of  the 
deed.  On  the  contrary,  they  state  circum- 
stances, showing  ordinarily  good  health,  and 
extraordinary  indifference  and  composure. 
They  deny  that  she  was  ignorant  of  her  rights, 
and  of  the  value  of  the  estate  of  her  husband, 
and  that  she  was  not  competent  to  transact 
business.  They  both  state  that  she  informed 
them,  in  conversation,  that  she  had  managed 
two  estates  of  deceased  persons  in  Philadelphia, 
before  her  marriage  to  Samuel  Potter;  that  the 
defendant,  London,  expressly  informed  her  of 
her  legal  rights,  as  the  widow  of  her  husband, 
before  her  execution  of  the  deed;  that  she  de- 
clared she  knew  what  the  estate  was  worth; 
verified  this  declaration  by  enumerating  most 
of  the  articles  of  property  of  which  it  con- 
sisted, and  said  the  whole  was  worth  $130,000, 
and  that  her  dower  was  worth  $1,000  a  year 
(all  of  which,  defendants  allege  is  an  over- 
estimate), but  that  a  primary  motive  with  her 
for  making  the  conveyance,  was  to  benefit  her 
granddaughter,  the  wife  of  the  defendant.  Pot- 
ter, and  himself. 

As  to  being  without  counsel,  they  respond, 
that  she  was  cautioned  by  the  defendant,  Lon- 
don, as  to  the  importance  of  the  business,  and 
advised  to  call  in  D.  6.  Baker,  Esq.,  an  eminent 
lawyer,  and  P.  K.  Dickinson,  Esq.,  an  eminent 
man  of  business,  both  of  whom  were  near  to 
her  house,  the  former,  the  son-in-law,  and  the 
latter,  a  partner  of  her  late  husband;  but  that 
she  declined,  preferring  to  act  on  her  own  judg- 
ment, and  desiring  to  keep  the  affair  secret. 

They  deny,  second,  that  either  of  them  mis- 
represented or  underestimated  the  value  of  her 
interest  in  the  estate  of  her  husband,  or  advised 
or  infiuenced  her  to  make  the  conveyance  in 
question;  but,  on  the  contrary,  they  aver,  that 
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the  whole  arrangement  originated  with,  and 
was  proposed  by  her  first,  while  the  funeral 
ceremonies  of  her  husband  were  in  progress, 
and  was  persevered  in  and  carried  out  with  per- 
50*]  feet  composure  and  deliberation.  *They 
deny  that  London  was  the  attorney  of  S.  R. 
Potter  in  general,  or  of  the  intestate  Samuel 
Potter.  The  former  states  that  he  was  averse 
to  employing  London  as  his  counsel,  in  con- 
ducting the  administration  of  his  father's  es- 
tate, and  only  consented  to  retain  him  upon  the 
advice  of  his  brother-in-law,  the  aforesaid  D. 
B.  Baker,  himself  a  lawyer.  They  state  that 
she,  on  returning  from  her  husband's  burial, 
requested  London  to  call  and  see  her  the  next 
morning  on  particular  business;  that  he  did  so 
call;  that  she  then  mentioned  the  sale  she  pro- 
posed to  make  of  her  interest  in  her  husband's 
estate  to  Samuel  R.  Potter,  and  gave  him  in- 
structions to  prepare  the  conveyances;  that 
whatever  circumstances  of  secrecy  attended 
his  visits  to  her  house,  were  occasioned  by  her 
special  request.  They  admit  that  the  pecuniary 
consideration  recited  in  the  deed  was  not  equal 
to  the  interest  thereby  conveyed,  but  allege 
that  the  plaintiff  was  so  told  by  both  of  them, 
and  was  well  aware  of  that  fact,  as  she  then 
declared,  from  her  own  knowledge  of  the 
estate.  They  state  that  the  plaintiff,  at  the 
time  of  its  execution,  was  well  satisfied  with 
her  deed,  and  so  continued  until,  a  few  weeks 
thereafter,  she  received  a  letter  from  her  rela- 
tives in  Philadelphia,  complaining  that  she  had 
made  no  provision  for  her  lunatic  daughter, 
Mrs.  Babcock.  This  becoming  known  to  the 
defendant,  Potter,  he  told  the  plaintiff  if  she 
was  dissatisfied  with  what  she  had  done,  he 
would  surrender  the  deed  to  her.  She  declined 
this;  but  it  was  then  agreed  that  the  defendant. 
Potter,  should  pay  to  the  said  Mrs.  Babcock, 
an  annuity  of  $150  per  year,  to  commence 
immediately  on  the  death  of  the  plaintiff,  and 
that  the  plaintiff  should  therefore  confirm  the 
conveyance  to  him ;  that  she  then  sent  again  for 
the  defendant,  London,  gave  him  instructions 
for  written  instruments  to  carry  this  agreement 
into  effect,  and  that  the  annuity  bond  being 
signed  by  the  defendant.  Potter,  she  then,  to 
wit:  on  the  21st  of  Jime,  1847,  by  her  solemn 
deed,  re-affirmed  the  conveyance  of  the  31st  of 
May  preceding.  They  deny  that  this  last  ar- 
rangement was  made  by  either  of  the  defend- 
ants with  a  view  to  avoid  odium,  which  had 
been  incurred  by  them  on  accoimt  of  the  orig- 
inal conveyance;  but  the  defendant,  Potter, 
alleges,  that  he  entered  into  it  because  the 
plaintiff  had  been  liberal  to  him,  was  and  ex- 
pected to  continue  an  inmate  of  his  family,  and 
to  enable  her  to  silence  the  reproachful  clamors 
of  her  friends  in  Philadelphia;  that,  upon  its 
being  completed,  she  professed  herself  fully 
satisfied,  and  said  her  Philadelphia  friends 
could  no  longer  complain. 

Thus  the  parties  are  at  issue,  and  the  decree 
to  be  rendered  depends  wholly  upon  the  finding 
of  the  facts  as  alleged  by  the  one  party  or  the 
other.  The  judges  in  the  court  below  found 
in  favor  of  the  defendants.  This  being  a 
51*  ]  court  of  errors  in  law,  'will  not  reverse 
the  decision  there  made  upon  a  mere  difference 
of  opinion  as  to  the  conclusion  to  be  drawn 
from  the  evidence  upon  the  facts. 

But  supposing  the  questions  of  fact  to  be  re- 
596 


tried  here,  what  evidence  is  there  to  sustain  any 
material  allegation  in  the  bill,  or  to  contradict 
any  material  averment  in  the  answers? 

That  of  the  plaintiff  consists  mainly  of  the 
depositions  of  certain  persons  in  PhiUtdalphia 
(for  the  most  part  her  children  and  connec- 
tions), who  depose  that  she  had  children  by 
her  first  marriage,  and  manifested  for  them,  in 
her  intercourse,  the  usual  family  affection ;  that 
she  was  a  delicate  person,  not  of  strong  mind, 
and  had  some  relatives  who  were  lunatics; 
and  that  she  could  not  transact  business;  that 
the  defendant,  Potter's  wife,  is  the  daughter 
of  a  man  of  wealth,  and  has  an  estate  inde- 
pendently of  her  father,  and  that  the  plaintiff 
had  no  estate,  except  her  interest  in  the  fortune 
of  her  husband. 

In  addition  to  these,  she  has  taken  the  deposi- 
tions of  certain  persons  in  Wilmington,  which 
are  found  in  the  record,  to  show  of  what  her 
husband's  estate  consisted,  what  was  its  value, 
the  relations  of  friendship  between  S.  R.  Potter 
and  London,  and  the  state  of  London's  credit 
in  1847,  etc. 

There  is  no  witness  who  supports  the  allega- 
tions of  her  bill,  which  constitute  her  claim  to 
be  relieved,  against  her  solemn  deed,  by  the 
rules  of  justice  administered  in  courts  of 
equity.  Namely,  that  at  the  time  of  its  execu- 
tion she  was  sick,  run  down  with  fatigue  and 
watching,  distressed,  ignorant  of  her  rights 
concerning  her  husband's  estate,  and  of  the 
value  thereof,  in  need  of  counsel,  which  she 
would  have  had  but  for  the  fraudulent  acts  of 
the  defendants;  that  the  defendants,  or  either 
of  them,  misrepresented  or  underestimated  the 
amount  of  the  estate,  almost  all  the  articles  of 
which  are  enumerated  in  her  deed;  or  that 
they,  or  either  of  them,  advised  or  urged  her 
to  make  the  conveyance  to  the  defendant. 
Potter;  or  that  the  defendants  conspired  or 
colluded  to  defraud  her.  The  bill  should 
therefore  be  dismissed,  for  want  of  proof  to 
sustain  its  material  charges,  which  are  contra- 
dicted by  the  answers  of  the  defendants.  The 
answers  being  directly  responsive  to  the  allega- 
tions  and  interrogatories  of  the  bill  in  evidence 
for  them,  which  must  prevail,  unless  overborne 
by  the  testimony  of  two  witnesses,  or  its  equiv- 
alent. Story's  Eq.  628;  Lewis  v.  Owen,  1  Ired. 
Eq.  Cas.  200;  Amsworthy  v.  Cheshire,  2  Dev. 
Eq.  466.  But  the  defendants  have,  moreover, 
disproved  the  plaintiff's  charges  by  positive 
testimony.  Their  depositions  show  that  the 
plaintiff  was  not  sick,  distressed,  fatigued,  or 
in  anywise  disconcerted  by  the  sickness  or 
death  of  her  husband;  that  the  defendant, 
Samuel  R.  Potter,  was  much  grieved;  that 
she  was  well  acquainted  with  her  husband's 
'estate,  and  estimated  it  at  its  full  [*5S 
value.  That  she  told  a  witness,  on  her  re- 
turn from  her  husband's  burial,  on  Sunday, 
that  she  had  determined  on  the  disposition  of 
her  property  as  conveyed  by  this  deed.  That 
she  had  been  reading  the  Revised  Statutes 
the  same  day  while  the  company  was  at  the 
burial.  That  she  made  a  similar  declaration  to 
another  witness,  on  the  next  morning,  before 
London  came  to  her  house.  That  she  afterwards 
expressed  satisfaction  with  this  arrangement, 
and  gave  good  reasons  for  it,  namely:  1st,  that 
she  was  much  attached  to  Mrs.  S.  R.  Potter, 
and  intended  to  live  with  her;  2d,  that  she  had 
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made  over  her  property  to  her  children,  at  the 
time  of  marrying  Mr.  Potter,  and  thought  it 
but  right  that  his  children  should  have  his;  3d, 
that  most  of  his  property  consisted  in  slaves, 
and  she  would  not  own  one  for  any  consider- 
ation. 4th,  that  the  management  of  the  prop- 
erty would  be  troublesome  to  her,  and  that 
the  amoimt  to  be  paid  her  by  Potter  was  as 
much  as  she  wanted.  5th,  that  Samuel  R. 
Potter  might  be  enabled  t6  buy  the  Point  Peter 
plantation,  and  thus  have  an  ample  provision 
for  his  wife.  The  deposition  of  D.  B.  Baker, 
taken  by  plaintiff,  shows  that  she  was  a  person 
of  bad  disposition  and  temper,  self-willed,  and 
dictatorial.  They  prove,  also,  that  she  was 
content  with  the  disposition  of  her  property 
until  she  received  a  letter  from  her  son,  Joseph 
Eyre,  in  Philadelphia.  That  upon  the  new 
arrangement  being  made,  by  which  an  annuity 
was  secured  to  her  daughter,  Mrs.  Babcock, 
she  was  entirely  satisfied,  and  deliberately 
ratified  her  conveyance,  with  a  full  knowledge 
of  everything  pertaining  to  the  subject.  TMs 
was  on  the  list  of  June.  In  August  ensuing, 
her  son,  Joseph  Eyre,  came  to  Wilmington, 
and  she  left  with  him  for  Philadelphia. 

Aware   of   the   effect    of   these   proofs,   the 
learned  coimsel   for  the  plaintiff  devotes  the 
main  stress  of  his  argument  to  the  inadequacy 
of  the  consideration  of  the  deed,  as  a  ground 
of  relief.     It  will  be  insisted  that  the  inade- 
quacy, though  considerable,  is  not  gross,  and 
that,  regard  being  had  to  the  nature  of  the 
property,   and   the   relative   capacities   of   the 
plaintiff  and  Samuel  R.  Potter  to  render  it  prof- 
itable, the  arrangement  as  a  sale  was  not  so 
disadvantageous  to  her  as  it  has  been  repre- 
sented.    With  this   object,   reference   will   be 
made  to  the  inventory  of  the  administrator. 
But  suppose  the  inadequacy,  as  a  question  of 
pecuniary  value,  to  be  gross,  it  alone  affords  no 
ground  for  relief,  and  requires  some  other  ac- 
companiment to  taint  the  deed  with  fraud.    2 
Coxe,  320;  Coles  v.  Trecothick,  9  Ves.  246;  Un- 
derbill V.   Howard,   10  Ves.  219;    Lord   Thur- 
low,   in    Fox   V.    Macreth,    16   Ves.    612,    617; 
Story's   Eq.   246;   Burrowes   v.  Lock,   10   Ves. 
471;    Greene   v.   Thompson,   2   Ired.    Eq.   366; 
Moore  v.  Reid,  lb.  680;  Osgood  v.  Franklin,  2 
5S*]    Johns.    C.    R.   23.     There    is    'no    such 
accompaniment   here.     On  the  contrary,  it  is 
clearly  shown  that  the  pecuniary  consideration 
was  accompanied  by  that  of  affection.     It  is 
said  that  this  circumstance  cannot  be  taken  in- 
to the  account,  because  it  only  appears  by  pa- 
rol evidence,  and  thus  to  prove  it  violates  the 
rule  that  parol  evidence  cannot  be  received  "to 
vary,  add  to,  or  contradict"  a  deed.    The  fallacy 
of  this  argument  consists  in  applying  a  salutary 
rule  in  the  construction  of  deeds,  and  the  de- 
termination of  rights  imder  them,  to  inquire 
into  the  fraud  or  fairness  of  their  execution;  in 
fact,  to  the  inquiry  whether  the  alleged  deed 
is  a  deed.    If  this  circumstance  attending  the 
execution  cannot  be  proved  by  evidence  dehors 
the  deed,  what  other  can?    How  does  the  con- 
sideration appear  to  be  inadequate,  but  by  pa- 
rol evidence?    Is  it  to  be  allowed  to  impeach, 
but  not  to  sustain?    In  investigations  of  this 
kind  nothing  is  excluded  which  shows  the  acts 
fKT  motives  of  either  party.    That  it  is  admis- 
sible for  this  purpose  is  considered  as  settled. 
Springs  v.  Hawks,  6  Ired.  33;  6  Ired.  Eq.  38; 
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1  Phillips  on  Ev.  482,  n.,  and  cases  cited;  3 
Stark.  Ev.  1004,  et  seq.;  1  Greenleaf,  408;  2 
Story's  Eq.  1631;  Sudgen  on  Vendors,  87; 
Potter  V.  Everitt,  7  Ired.  162;  Hinde  v.  Long- 
worthy,  11  Wheat.  199;  Runyon  v.  Leary, 
4  Dev.  &  B.  233.  Even  conveyances,  volimtary 
on  their  face,  may  be  shown  by  parol  to  have 
been  for  valuable  consideration,  and  thus  defeat 
the  claims  of  creditors.  Sudgen,  438;  Chapman 
V.  Emery,  CJowp.  278.  And  the  cases  are  numer- 
ous where  conveyances,  absolute  in  their  terms, 
have  been  allowed,  by  parol,  to  be  shown  to  be 
mere  securities  for  money.  Streder  v.  Jones,  3 
Hawks,  423;  2  Dev.  668;  1  Ired.  Eq.  369;  6 
Ired.  Eki.  38.  The  cases  cited  by  the  plaintiff's 
counsel  on  this  point  do  not  sustain  his  posi- 
tion. 

There  is  a  well-established  distinction  be- 
tween the  cases  in  which  a  specific  performance 
will  be  refused  in  equity,  where  a  contract  is 
executory,  and  those  in  which  it  will  be  rescinded 
being  executed.  The  circumstances  of  this  case 
may  class  it  with  the  former,  but  not  the 
latter. 

But,  whatever  may  be  thought  in  regard  to 
the  original  transaction,  there  has  been  such 
complete  recognition  and  confirmation  on  the 
part  of  the  plaintiff  that  she  cannot  impeach 
her  deed.  Moore  v.  Reid,  2  Ired.  Eq.  680; 
Chesterfield  v.  Janssen,  2  Ves.  126;  Cole  v.  Gib- 
bons, 3  P.  W.  289. 

As  to  Competency  of  Evidence. 

London's  deposition  was  properly  allowed 
as  evidence.  After  the  certificate  of  the  com- 
missioners, dated  April  14,  1849,  of  the  execu- 
tion of  their  commission,  they  were  functi 
officio  and  no  other  certificate  of  theirs  can  be 
heard.  If  they  are  to  be  further  'heard,  ['54 
it  must  be  upon  oath  as  witnesses.  But  if  their 
certificate  of  the  12th  November,  1844,  is  to  be 
respected,  the  fact  it  sets  forth  is  neutralized 
by  their  third  certificate,  on  the  same  page  that 
the  irregularity  of  writing  out  the  answers  of 
witness,  while  out  of  their  presence,  was  oc- 
casioned by  themselves. 

No  observation  is  deemed  necessary  on  the 
complaint  that  the  plaintiff  was  not  permitted 
to  introduce  as  evidence  the  correspondence 
between  herself  and  her  children. 

Mr.  Justice  Daniel  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  of  the  Cir- 
cuit Court  of  the  United  States  for  the  District 
of  North  Carolina,  by  which  decree  the  bill  of 
the  appellant  (the  complainant  in  the  Circuit 
Court)  was  dismissed  with  costs. 

The  allegations  in  the  bill^  on  which  the  in- 
terposition of  the  court  was  invoked,  are  sub- 
stantially as  follows:  That  Samuel  Potter,  de- 
ceased, the  late  husband  of  the  complainant, 
died  on  the  29th  of  May,  1847,  possessed  of  a 
large  real  and  personal  estate,  consisting-  of 
houses  in  the  towns  of  Wilmington  and  Smith- 
ville,  in  North  Carolina,  of  a  productive  rice 
plantation,  of  an  interest  in  one  or  more  valu- 
able saw-mills,  of  a  large  number  of  slaves,  of 
a  considerable  amount  of  bank  and  railroad 
stocks,  and  of  other  personal  property;  that 
the  complainant,  who,  at  the  time  of  her  hus- 
band's death,  was  ignorant  of  the  value  of  his 
property,  had,  from  recent  information,  ascer- 
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tained  that  the  annual  value  of  the  real  estate 
was  more  than  $6,000,  perhaps  equal  to  twice 
that  sum,  and  that  her  share  in  her  husband's 
personal  property  was  worth  not  less  than  $15,- 
000;  that  by  the  laws  of  North  Carolina  the 
complainant,  in  addition  to  one  year's  mainte- 
nance for  herselt  and  family  (in  this  instance 
amounting  to  not  less  than  $1,000),  was  entitled, 
in  right  of  her  dower,  to  one  third  of  her  hus- 
band's real  estate  during  her  life,  and  to  an 
absolute  property  in  a  child'0  part,  or  one  sixth 
of  the  personalty,  her  husband  having  left  sur- 
viving him  four  children  and  one  grandchild; 
that  by  the  laws  of  the  same  state,  she  had 
the  prior  right  of  administration  upon  the  es- 
tate of  her  husband,  and  ther^y  the  control 
of  his  assets,  and  a  right  to  all  the  regular  emol- 
uments resulting  from  that  administration; 
that  the  complainant  is  an  aged  and  infirm 
woman,  predisposed  to  nervous  affections,  and 
wholly  inexperienced  in  the  transaction  of 
business;  that  during  the  last  illness  of  her 
husband,  being  overwhelmed  by  daily  and 
nightly  watchings  and  anxiety,  she  became  ill; 
that,  whilst  she  was  thus  sick  and  oppressed 
with  affliction  and  infirmity,  Samuel  R.  Potter, 
the  son  of  her  late  husband,  professing  great 
sympathy  and  affection  for  the  complainant, 
55*]  availing  himself  of  her  distressed  *and 
lonely  condition,  and  of  her  ignorance  of  the 
value  of  the  estate,  with  which  he  was  familiar, 
having  been  several  years  the  manager  of  it, 
combined  with  a  lawyer  by  the  name  of  Mauger 
London  to  defraud  the  complainant,  and  to 
deprive  her  of  her  rights  and  interest  in  the 
estate,  and  succeeded  in  accomplishing  this 
scheme  in  the  following  manner:  In  the  prose- 
cution of  their  plan  they  in  the  first  place  in- 
duced the  complainant  under  an  assurance  that 
the  measure  would  be  in  accordance  with  the 
wishes  of  her  late  husband,  and  would  prove 
the  best  means  of  protecting  and  securing  her 
interests,  to  relinquish  to  the  said  Samuel  R. 
Potter,  her  right  to  administer  upon  her  hus- 
band's estate.  In  the  next  place,  by  false  repre- 
sentations as  to  the  value  of  the  estate,  and  the 
expense  and  trouble  of  managing  it,  they  pre- 
vailed upon  her  to  sell  and  convey  to  the  said 
tSamuel  R.  Potter,  by  a  deed  bearing  date  on  the 
31st  of  May,  1847,  her  entire  interest  in  this 
wealthy  and  productive  estate,  for  the  paltry 
consideration  of  $1,000,  and  a  covenant  for 
an  annuity  of  $600,  durinc  the  complainant's 
life;  and  that  even  this  smaU  allowance  was  not 
otherwise  secured  to  the  complainant  than  by 
the  single  bond  of  said  Samuel  R.  Potter,  for 
the  sum  of  $2,000.  That  in  the  eagerness  to 
effect  their  iniquitous  purposes,  the  said  Potter 
and  London,  in  total  disregard  of  her  feelings 
and  even  of  decency,  did,  on  the  day  of  her 
husband's  death  and  before  his  interment,  urge 
her  acquiescence  in  their  scheme,  and  on  that 
day  or  the  day  succeeding,  accomplished  it,  by 
extracting  from  the  complainant  a  deed  bearing 
date  on  the  Slst  of  May,  1847,  conveying  to 
Samuel  R.  Potter,  the  complainant's  entire 
interest  in  her  late  husband's  estate,  and  the 
instrument  of  the  same  date,  whereby  she 
relinquished  to  the  same  individual  her  right 
to  administer  upon  that  estate.  The  bill  makes 
defendants  the  said  Samuel  R.  Poicer  and 
Mauger  London;  charges  upon  them  a  direct 
fraud  by  deliberate  combination,  by  misrep- 
598 


resentation,  both  in  the  suppression  of  the 
truth  and  the  suggestion  of  falsehood,  and  in 
the  effort  to  profit  by  the  ignorance,  the  sickness, 
the  distress  and  destitution  of  the  complainant. 
The  bill  calls  for  a  full  disclosure  of  all  the 
facts  and  circumstances  attending  the  transac- 
tions therein  alleged  to  have  occurred;  prays 
that  the  deed  of  May  31st,  1847,  from  the  com- 
plainant to  said  Samuel  R.  Potter  may  be  can- 
celed; that  the  property  thereby  conveyed  may 
be  released  and  reconveyed  to  the  complainant, 
and  concludes  with  a  prayer  for  general  relief. 

It  is  now  the  office  of  this  court  to  determine 
how  far  the  foregoing  allegations  are  sustained 
upon  a  proper  construction  of  the  pleadings,  or 
upon  the  evidence  adduced  by  either  of  the 
parties. 

*And  here  it  may  be  proper  to  premise,  [*56 
that  in  the  examination  of  the  case  made  by 
the  bill,  it  cannot  be  considered  as  one  of  con- 
structive fraud,  arising  out  of  some  peculiar 
relation  sustained  to  each  other  by  the  complain- 
ant and  the  defendants,  and  therefore  to  be 
dealt  with  by  the  law  under  the  necessity  for 
protecting  such  relatioi;i,  but  it  is  one  of  actual, 
positive  fraud,  charged,  and  to  be  judged  of, 
according  to  its  features  and  character,  as  de- 
lineated by  the  complainant,  and  according  to 
the  proofs  adduced  to  establish  that  character. 
Although  cases  of  constructive  fraud  are  equal- 
ly cognizable,  by  a  court  of  equity,  with  cases 
of  direct  or  positive  fraud,  yet  the  two  classes 
of  cases  would  be  met  by  a  defendant  in  a  very 
different  manner.  It  seems  to  be  an  established 
doctrine  of  a  court  of  equity,  that  when  the  bill 
sets  up  a  case  of  actual  fraud,  and  makes  that 
the  ground  of  the  prayer  for  relief,  the  plaintiff 
will  not  be  entitled  to  a  decree,  by  establishing 
some  of  the  facts  quite  independent  of  fraud, 
but  which  might  of  themselves  create  a  case 
under  a  totally  distinct  head  of  equity  from 
that  which  would  be  applicable  to  the  case  of 
fraud  originally  stated.  In  support  of  this  po- 
sition may  be  cited,  as  directly  in  point,  the 
case  of  Price  v.  Berrington,  decided  by  Lord 
Chancellor  Truro,  in  1851.  Vide  English  Law 
and  Equity  Reports,  Vol.  VII.  p.  264. 

The  defendants,  in  this  case,  were  clothed 
with  no  special  function,  no  trust  which  they 
were  bound  to  guard  or  to  fulfill  for  the  benefit 
of  the  complainant;  they  were  not  even  the  de- 
positories of  any  peculiar  facts  or  information 
as  to  the  subject  matter  of  their  transactions,  or 
which  were  not  accessible  to  all  the  world,  and 
by  an  omission  or  failure  in  the  disclosure  of 
which,  they  could  be  regarded  as  perpetrating 
a  fraud. 

Recurring  to  the  pleadings  in  this  case,  there 
is  not  alleged  in  the  bill  one  fact  deemed  mate- 
rial to  the  decision  of  this  controversy,  which 
is  not  directly  met,  and  emphatic^y  deni^,  by 
both  the  defendants. 

Although  the  age  assumed  for  the  complain- 
ant seems  to  be  controverted  by  none  of  the 
parties,  yet  the  assertions  that,  at  the  period  of 
her  husband's  death,  she  labored  under  any  un- 
usual infirmity;  that  she  was  exhausted  by  fa- 
tigue and  by  anxious  watchings  at  the  bed  of 
sickness,  or  was  overwhelmed  with  grief,  or 
even  discomposed  by  the  event  which  severed 
forever  her  connection  with  her  husband,  are 
assertions  directly  met,  and  positively  contra- 
dicted; and  in  further  contravention  of  these 
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statements  by  the  complainant,  are  the  aver- 
ments that  the  intercourse  of  the  complainant 
witli  her  late  husband,  was  of  a  very  unhappy 
character,  evincing  not  indifference  merely, 
but  signs  of  strong  antipathy.  Equally  direct 
and  positive  are  the  denials  in  the  answers  of 
both  the  defendants,  of  the  charges  of  persua- 
57*]  sion  "or  inducement  of  any  kind,  or  of 
any  concealment  or  misrepresentation  moving 
from  the  defendants,  by  which  the  complainant 
was  or  could  have  been  influenced;  and  it  is 
expressly  denied  by  each  of  the  aefendants, 
that  any  proposition  was  by  them,  or  either 
of  them,  submitted  to  the  complainant  for 
the  sale  of  her  interest  in  the  estate,  or 
for  the  relinquishment  of  her  right  to  the 
administration.  These  positive  denials  in  the 
answers,  being  directly  responsive  to  the 
charging  part  of  the  bill,  the  latter,  by  every 
rule  of  equity  pleading,  must  be  displaced 
by  them,  unless  those  denials  can  be  over- 
come by  evidence  aliunde.  But  by  the  pe- 
culiar frame  and  structure  of  the  bill,  in  this 
case,  the  complainant  has  imparted  to  the  an- 
swers, a  function  beyond  a  mere  response  to 
the  recitals  or  charges  contained  in  the  bill. 
The  complainant  has  thought  proper  specifically 
to  interrogate  the  defendants,  as  to  the  origin, 
progress,  and  conditions  of  the  transactions  im- 
pugned by  her;  and  as  to  the  part  borne  in 
them,  both  by  the  defendants  and  the  com- 
plainant herself.  By  the  answers  to  these  in- 
terrogatories, the  complainant  must,  therefore, 
be  concluded,  imless  they  can  be  overthrown 
by  proofs.  How  stands  the  case,  in  this  aspect 
of  it,  upon  the  interrogatories  and  the  evidence  7 
The  defendants,  being  called  on  to  disclose 
minutely,  and  particularly,  their  knowledge  of, 
and  their  own  participation  and  that  of  the 
complainant  in,  the  transactions  complained  of, 
•declare,  that  when  those  transactions  took 
place,  the  complainant  was  in  her  usual  health; 
was  in  possession  of  all  her  faculties,  was  ex- 
empt from  any  of  those  influences,  such  as 
grief  and  depression,  which  might  have  ren- 
dered her  liable  to  imposition;  was  in  posses- 
sion, likewise,  of  all  the  knowledge  as  to  the 
subject  matter  of  the  transactions  requisite  to 
judge  of  her  own  interests;  that  with  such 
capabilities,  and  such  knowledge,  the  complain- 
ant herself  proposed  the  arrangement  which 
was  adopted,  and  although  informed  by  both 
the  defendants,  that  the  consideration  she  prof- 
fered to  receive  was  less  than  the  value  of  her 
interests  in  the  estate,  she  urged  and  insisted 
upon  that  arrangement,  assigning  for  it,  rea- 
sons which  are  deemed  neither  unnatural  nor 
improbable,  and  which,  although  the^  might, 
to  some  persons,  appear  not  to  be  judicious, 
she  had  the  right,  nevertheless,  legiUly  and 
morally  to  yield  to. 

How  does  the  history,  thus  given  by  the  de- 
fendants, accord  with  the  proofs  in  this  cause? 

And  first  as  to  the  state  of  complainant's 
liealth,  and  the  condition  of  her  mind  and 
spirits  as  affected  by  the  illness  and  death  of 
her  husband. 

Benjamin  Ruggles,  who  says  that  he  is  ac- 
-quainted  with  the  parties,  states  that  he  was 
with  the  husband  of  the  complainant  every 
58*]  •day  during  his  illness  (which  lasted 
eight  or  ten  days),  and  sat  up  with  him  two 
jiights;  that  he  saw  the  complainant  every  day; 
14  li.  ed. 


that  she  did  not  sit  up  either  night  that  the 
witness  was  there;  that  she  exhibited  no  sign 
of  distress  at  the  sickness  of  her  husband,  nor 
devoted  much  of  her  time  to  him,  nor  showed 
any  sign  of  grief  at  his  death;  that  on  the  night 
of  her  husband's  death,  the  complainant  at- 
tended to  getting  his  burial  clothes,  which  she 
handed  to  the  witness,  seemmg  calm  and  com- 
posed. The  complainant  was  not  sick  during 
the  witness'  stay. 

Josephine  Bishop,  also  acquainted  with  the 
parties,  was  at  tne  house  of  the  deceased  on  the 
day  of  his  death,  returned  there  on  the  second 
day  after  that  event,  and  remained  three  or  four 
weeks.  On  the  morning  of  the  witness'  return, 
the  complainant,  in  a  conversation,  informed 
her  that  complainant  intended  to  propose  to 
the  defendant,  Samuel  E.  Potter,  to  maice  over 
to  his  wife  all  the  complainant's  interest  in  her 
husband's  estate.  Some  two  or  three  weeks 
after,  the  complainant  said  to  the  witness  that 
she  had  sent  for  Mr.  London  to  arrange  her  busi- 
ness for  her,  and  felt  greatly  relieved  and  sat- 
isfied at  the  manner  in  which  he  had  arranged  it; 
that  she  had  conveyed  her  interest  in  her  hus- 
band's estate  to  Samuel  R.  Potter,  who  was  to 
give  her  $2,000  in  cash,  $600  a  year  during  her 
life,  to  furnish  her  board  and  a  servant,  and 
would  have  given  her  more  if  she  had  asked  it, 
but  she  was  satisfied  with  the  amount,  which  was 
as  much  as  she  would  have  use  for.  The  com- 
plainant spoke  of  the  defendant,  London,  in  the 
strongest  terms  of  approbation.  She  further  re- 
marked to  the  witness,  that  she  knew  her  inter- 
est in  the  estate  of  her  late  husband  was  worth 
much  more  than  she  had  asked  for  it.  Yet  at  the 
time  of  her  marriage  with  him,  she  had  mads 
over  her  own  property  to  her  children  by  a  form- 
er marriage,  and  thought  it  nothing  but  right 
that  his  children  should  have  the  benefit  of  his 
property,  besides  that  the  greater  part  of  the 
property  consisted  of  slaves,  and  she  would  not 
own  one  for  any  consideration.  Witness  saw 
the  complainant  every  day  during  the  time  she 
was  at  the  house;  she  did  not  complain  of  ill 
health  nor  appear  to  be  at  all  distressed;  and 
witness  had  never  seen  her  in  better  spirits.  The 
conversations  in  which  these  declarations  of 
complainant  were  made,  were  introduced  by 
the  complainant  herself. 

Margaret  H.  Wade,  who  is  acquainted  with 
the  parties,  states  that  she  was  three  or  four 
times  at  the  house  of  defendant  during  his  ill- 
ness, and  remained  three  or  four  hours  during 
each  time.  Witness  saw  the  complainant  once 
only  in  the  room  of  her  husband;  she  staid  in  an 
adjoining  room.  Witness  did  not  perceive  that 
the  complainant  was  indisposed  m  any  way, 
nor  *did  the  complainant  appear  to  be  [*59 
grieved  during  the  illness  of  her  husband  nor 
after  his  death.  In  a  conversation  with  wit- 
ness some  three  or  four  days  before  decedent's 
death,  the  complainant  asked  the  witness  if  she 
thought  the  decedent  could  live,  and  upon  the 
reply  of  the  witness  that  she  did  not  think  he 
could,  the  complainant  observed  that  she  was 
provoked  at  Samuel  (the  defendant)  for  forcing 
him  to  take  first  one  thing  and  then  another, 
"and  make  him  live  anyhow."  Afterwards, 
on  board  of  the  steamboat  returning  from 
Smithville  from  the  funeral  of  the  decedent, 
the  complainant  told  the  witness,  that  she  had 
made  over  her  property  to  Samuel  R.  Potter,  or 
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intended  so  doing,  on  account  of  his  wife  Ma- 
rion; that  she  was  very  fond  of  her,  and  wished 
to  stay  with  her  the  residue  of  her  life,  though 
she  did  not  know  that  her  friends  at  the  north 
would  be  willing  that  she  should  do  so. 

Without  a  further  and  more  protracted  de- 
tail of  the  testimony  adduced  on  the  part  of  the 
defendants,  it  may  be  sufficient  merely  to  ad- 
vert to  the  depositions  of  Julia  and  Caroline 
Everett,  of  Edwin  A.  Keith,  and  of  Sterling  B. 
Everett  (the  last  for  many  years  the  physician 
in  the  family  of  the  decedent)  and  of  the  com- 
plainant herself,  as  fully  sustaining  the  aver- 
ments in  the  answers  of  the  defendants,  and  the 
statements  of  the  witnesses  previously  named, 
in  relation  to  the  capacity  of  the  complainant, 
to  her  disposition  and  deportment  towards  her 
late  husband,  the  effect  of  his  illness  and  death 
upon  her  health  and  spirits,  her  knowledge  of 
her  rights  and  interest  in  the  subject  of  her 
transactions  with  the  defendants,  the  origin  and 
fairness  of  those  transactions,  the  objects  for 
which,  and  the  means  and  instrumentality  by 
which,  they  were  consummated.  Nor  can  it 
escape  observation^  as  a  circumstance  of  great 
if  not  of  decisive  weight,  that  all  this  testi- 
mony is  derived  from  persons  familiar  with  the 
parties,  living  upon  the  immediate  theater  of 
the  transactions  in  controversy,  many  of  them 
more  or  less  acquainted  with  the  subjects  em- 
braced by  them,  witnesses,  all  of  them  free  from 
imputation  on  the  score  of  interest,  and  against 
whose  veracity  or  intelligence  no  exception  is 
even  hinted. 

Against  an  array  of  evidence  like  this,  the 
question  of  equivalents  or  of  exact  adequacy  of 
consideration  cannot  well  be  raised.  The  par- 
ties, if  competent  to  contract  and  willing  to  con- 
tract, were  the  only  proper  judges  of  the  motive 
or  consideration  operating  upon  them;  and  it 
would  be  productive  of  the  worst  consequences 
if,  under  pretexts  however  specious,  interests  or 
dispositions  subsequently  arising  could  be  made 
to  bear  upon  acts  deliberately  performed,  and 
which  had  become  the  foundation  of  important 
rights  in  others.  Mere  inadequacy  of  price,  or 
any  other  inequality  in  a  bargain,  we  are  told, 
60*]  is  not  to  *be  understood  as  constituting 
per  se  a  ground  to  avoid  a  bargain  in  equity, 
for  courts  of  equity,  as  well  as  courts  of  law, 
act  upon  the  ground  that  every  person  who  is 
not,  from  his  peculiar  condition  or  circum- 
stances, under  disability,  is  entitled  to  dispose 
of  his  property  in  such  manner  and  upon  such 
terms  as  he  chooses;  and  whether  his  bargains 
are  wise  and  discreet  or  otherwise,  or  profitable 
or  unprofitable,  are  considerations  not  for  courts 
of  justice,  but  for  the  party  himself  to  delib- 
erate upon.  Vide  Story's  Equity,  sec.  244, 
citing  the  cases  of  Griffiths  v.  Spratley,  1  Cox, 
383;  Copis  v.  Middleton,  2  Maddox,  409,  and 
various  other  cases. 

Again,  it  is  ruled,  that  inadequacy  of  consid- 
eration is  not  of  itself  a  distinct  principle  of 
equity.  The  common  law  knows  no  such  prin- 
ciple. The  consideration,  be  it  more  or  less, 
supports  the  contract.  Common  sense  knows 
no  such  principle.  The  value  of  a  thing  is 
what  it  will  produce,  and  it  admits  of  no  pre- 
cise standard.  One  man,  in  the  disposal  of  his 
property  may  sell  it  for  less  than  another 
would.  If  courts  of  equity  were  to  unravel  all 
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these  transactions,  they  would  throw  everything 
into  confusion,  and  set  afloat  the  contracts  of 
mankind.  Such  a  conse<juence  would  of  itself 
be  sufficient  to  show  the  injustice  and  impracti- 
cability of  adopting  the  doctrine,  that  mere 
inadequacy  of  consideration  should  form  a  dis- 
tinct ground  for  relief.  Still,  there  may  be  such 
an  unconscionableness  or  inadequacy  in  a  bar- 
gain, as  to  demonstrate  some  gross  imposition 
or  some  undue  influence;  and  in  such  cases 
courts  of  equity  ought  to  interfere,  upon  satis- 
factory ground  of  fraud;  but  then,  such  un- 
conscionableness or  such  inadequacy  should  be 
made  out  as  would,  to  use  an  expressive  phrase, 
shock  the  conscience,  and  amount  in  itself  to 
conclusive  and  decisive  evidence  of  fraudL 
Vide  Story's  Equity  sec.  245,  246,  and  9  Ves. 
246;  10  Id.  219;  and  other  cases  there  cited. 

But  the  contract  between  the  parties  in  this 
case  should  not  be  controlled  by  a  comparison 
between  the  subject  obtained  and  the  consider- 
ation given  in  a  mere  pecuniary  point  of  view ; 
added  to  this,  were  the  motives  of  affection  for 
the  wife  of  the  grantee,  the  granddaughter  of 
the  grantor,  a  conviction  in  the  latter  of  what 
justice  dictated  towards  the  children  of  the  de- 
cedent in  relation  to  his  property;  the  prospect 
of  ease  and  independence  on  the  part  of  this 
elderly  female;  her  exemption  from  the  expense, 
the  perplexities,  and  hazards  of  managing  a 
species  of  property  to  the  management  of  which 
expense  and  energy  and  skill  were  indispensable; 
property  to  the  tenure  of  which  she  entertained 
and  expressed  insuperable  objections.  Here, 
then,  in  addition  to  the  sums  of  money  paid, 
or  secured  to  be  paid,  we  see  considerations  of 
great  influence  which  *naturally,  justly  [*6i 
and  lawfully  might  have  entered  into  this  con- 
tract, and  which  we  think  cannot  be  disre- 
garded in  its  interpretation  upon  any  sound  con- 
struction of  the  testimony  in  the  cause.  Upon 
the  first  view  of  this  case,  it  may,  in  the  spec- 
tacle of  the  widow  and  the  son  bargaining  over 
the  unburied  corpse  of  the  husband  and  the 
father  for  a  partition  of  his  property,  be  thought 
to  exhibit  a  proceeding  revolting  to  decorum, 
and  one,  therefore,  which  a  cowrt  of  equity, 
equally  with  a  court  of  morals,  would  be  cau- 
tious in  sustaining,  or  be  inclined  to  condemn; 
yet,  upon  testing  this  proceeding  by  any  prin- 
ciple of  decency,  as  well  as  of  law  or  equity,  it 
is  manifest  that  it  could  not  be  disturbed  with- 
out benefit  to  the  chief  offender  against  such  a 
test;  for  the  evidence  incontestably  shows,  that 
whatever  in  the  conduct  of  the  parties  was  in- 
consistent with  the  highest  and  most  sacred  re- 
lations in  life — whatever  may  be  thought  to 
have  offended  against  the  solemnity  and  deco- 
rum of  the  occasion — was  commenced  and 
pressed  to  its  consummation  by  the  plaintiff  in 
this  case.  Tried,  then,  by  this  standard,  she 
should  be  left  precisely  where  she  has  placed 
herself. 

To  avoid  the  consequences  flowing  from  the 
acts  of  the  complainant  touching  the  matterti 
of  this  controversy,  the  testimony  of  several 
witnesses,  taken  in  the  City  of  Philadelphia,  has 
been  introduced,  to  prove  the  mental  as  well  as 
physical  incompetence  of  the  complainant. 
With  respect  to  the  character  and  purposes  of 
this  testimony,  it  may  be  remarked,  that  a  po- 
sition in  a  court  of  justice  founded  upon  wast 
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is  in  effect  the  stultification  of  the  person  who 
assumes  that  position,  is  one  to  be  considered 
with  much  diffidence,  as  it  admits  in  general  the 
factum  which  it  seeks  to  invalidate;  and  if  the 
ayerments  on  which  such  position  rests  be  true, 
the  person  occupying  that  position  should  be  in 
court  by  guardian  or  committee.  But  in  truth 
this  testimony  establishes  no  such  position, 
either  directly  or  inferential ly,  in  reference  to 
the  complainant.  In  the  iirst  place,  all  these 
witnesses  resided  in  a  different  state,  and  at  the 
distance  of  many  hundreds  of  miles  from  the 
complainant;  and  not  one  of  them  appears  to 
have  had  any  intercourse  with  her  or  to  have 
seen  her  even  for  a  series  of  years  preceding  the 
contract  which  it  is  essayed  to  vacate;  nor  to 
have  had  any  knowledge  of  the  existence  of 
that  contract  until  after  its  completion;  nor  of 
the  state  of  mind  or  of  the  health  of  the  com- 
plainant at  the  period  at  which  that  contract 
was  found.  In  addition  to  this  ignorance  of 
these  witnesses,  of  the  transaction  under  re- 
view, and  of  all  the  circumstances  surrounding 
it,  there  is  no  fact  stated  by  one  of  them  which 
amounts  to  proof  of  incapacity  on  the  part  of 
the  complainant  to  comprehend  the  character  of 
her  acts,  and  of  the  legal  consequences  incident 
62*]  to  *them;  and  much  less  do  they  estab- 
lish, as  to  her,  such  an  aberration  or  imbecility 
of  mind  as  would  justify  a  presumption,  and 
much  less  a  legal  conclusion,  against  the  valid- 
ity of  any  and  every  act  she  might  perform. 
To  such  a  conclusion  on]9r  could  the  general  ex- 
pressions of  opinion  and  belief  of  these  witness- 
es apply,  and  such  a  conclusion  they  come  very 
far  short  of  establishing. 

We  are  therefore  of  opinion,  that  the  decree 
of  the  Circuit  Court  shoiUd  be  affirmed,  and  the 
same  is  hereby  affirmed,  with  costs. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  North 
Carolina,  and  was  argued  by  counsel;  on  con- 
sideration whereof,  it  is  now  here  ordered,  ad- 
judged and  decreed  by  this  court,  that  the  de- 
cree of  the  said  Circuit  Court  in  this  cause  be, 
and  the  same  is  hereby  affirmed,  with  costs. 


HENRY  O'REILLY,  Eugene  L.  Whitman,  and 
W.  F.  B.  Hastings,  Appellants, 

V. 

SAMUEL    F.    B.    MORSE,    Alfred    Vail,    and 
Francis  0.  J.  Smith. 

Morse  patent  for  magnetic  telegraph  valid — 
Rules  as  to  information  or  advice  received  by 
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1. — ^Mr.  Jpstice  Curtis,  having  been  of  counsel, 
did  not  sit  in  this  cause. 


inventor — ^Prior,  foreign,  similar  invention — 
Surrender  and  re-issue — disclaiming  part — 
when  neglect  to  not  unreasonable—distinct 
patent  may  be  taken  for  one  of  surrendered 
claims. 


Morse  was  the  first  and  original  inventor  of  the 
electro-magnetic  telegraph,  for  which  a  patent  was 
Issued  to  him  in  1840,  and  re-issued  in  1848.  His  in- 
vention was  prior  to  that  of  Stelnhiel  of  Munich, 
or  Wheatstone  or  Davy  of  England. 

Their  respective  dates  compared. 

But  even  if  one  of  these  European  inventors  had 
preceded  him  for  a  short  time,  this  circumstance 
would  not  have  invalidated  his  patent.  A  previous 
discovery  in  a  foreign  country  does  not  render  a 
patent  void,  unless  such  discovery  or  some  sub- 
stantial part  of  it  had  been  before  patented  or 
described  in  a  printed  publication.  And  these  in- 
dentions are  not  shown  to  have  been  so. 

Besides,  there  is  a  substantial  and  essential  dif- 
ference between  Morse's  and  theirs;  that  of  Morse 
being  decidedly  superior. 

An  Inventor  does  not  lose  his  right  to  a  patent  be- 
cause he  has  made  inquiries  or  sought  information 
from  other  persons.  If  a  combination  of  diflterent 
elements  be  used,  the  inventors  may  confer  with 
men  as  well  as  consult  books  to  obtain  this  various 
Icnowledge. 

There  is  nothing  in  the  additional  specifications 
in  the  re-Issued  patent  of  1848,  inconsistent  with 
those  of  the  patent  of  1840. 

The  first  seven  inventions,  set  forth  in  the  speci- 
fications of  his  claims,  are  not  subject  to  exception. 
The  eighth  is  too  broad  and  covers  too  much  ground. 
It  is  this :  "I  do  not  propose  to  limit  myself  to  the 
specific  machinery  or  parts  of  machinery  described 
in  the  foregoing  specification  and  claims;  the  es- 
sence of  my  invention  being  the  use  of  the  motive 
power  of  the  electric  or  galvanic  current,  which  I 
call  electro-magnetism,  however  developed,  for  mak- 
ing or  printing  intelligible  characters,  signs  or 
letters  at  any  distances,  being  a  new  application 
of  that  power,  of  which  I  claim  to  be  the  first  in- 
ventor or  discoverer. 

The  case  of  Neilson  and  others  v.  Harford  and 
others,  in  the  English  Exchequer  Reports, 
^examined;  and  also  the  American  decisions.  [*68 
The  Acts  of  Congress  do  not  Justify  a  claim  so 
extensive. 

But  although  the  patent  is  illegal  and  void  so  far 
as  respects  the  eighth  claim,  yet  the  patentee  is 
within  the  Act  of  Congress,  which  gives  him  a  right 
to  disclaim,  and  thus  save  the  portion  to  which  he 
is  entitled.  No  disclaimer  having  been  entered  be- 
fore the  institution  of  this  suit,  the  patentee  is  not 
entitled  to  costs. 

In  1846  Morse  obtained  a  second  patent  for  the 
local  circuits,  which  was  re-issued  in  1848.  It  is 
no  objection  to  this  patent  that  it  was  embraced 
in  the  eighth  claim  of  the  former  one,  because  that 
eighth  claim  was  void.  Nor  is  it  an  objection  to 
it,  that  it  was  an  improvement  upon  the  former 

K stent,  because  a  patentee  has  a  right  to  Improve 
is  own  invention. 

This  new  patent  and  its  re-issue  were  properly  is- 
sued. The  improvement  was  new  and  not  em- 
braced in  the  former     specification. 

These  two  patents  of  1848,  being  good  with  the 
exception  of  the  eighth  claim,  are  substantially  in- 
fringed upon  by  O'Reilly's  telegraph,  which  uses 
the  same  means  both  upon  the  main  line,  and  upon 
the  local  circuits. 


THIS  was  an  appeal  from  the  CSrcuit  Court 
of  the  United   States  for  the  District  of 
Kentucky,  sitting  as  a  court  of  equity. 
It  is  difficult  to  make  a  fair  report  of  this  case 


Note. — The  above  case  of  O'Reilly  v.  Morse  is 
considered  as  having  settled  the  question  of  ex- 
tent of  right  secured  to  an  inventor  by  his  patent. 
American  Pin  Co.  v.  Oakville  Pin  Co.  8  Blatchf. 
190. 

As  to  the  question  of  unreasonable  delay  in  filing 
a  disclaimer,  compare  Seymour  v.  McCormlck,  19 
How.  96. 

Validity  of  reissue,  see  note,  37  L.  ed.  U.  S.  644. 

Patents.     What  re-issue  may  cover. 

Re-issued  letters  patent  must  be  for  the  same  in- 
vention as  that  which  formed  the  subject  of  the 
14  li.  ed. 


original  letters.  They  must  not  contain  anythiiis 
substantially  new  or  different.  Powder  Co.  v. 
Powder  Works,  98  U.  S.  8  Otto,  126 ;  Wells  v.  Gill, 
6  Fish.  Pat.  Cas.  574. 

The  commissioner  may  allow  the  original  speci* 
fication  to  be  amended  in  the  re-issue,  and  he  may 
permit  the  applicant  for  a  re-issue  to  describe  his 
Invention,  including  in  the  new  descriptions,  and 
claims  not  only  what  was  well  described  before, 
but  also  what  was  suggested  or  indicated  in  the 
original  specification  drawings,  in  patent  office 
model.    Carew  v.  Boston  Elastic  Fabric  Co.  3  Cliff. 
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without  writing  a  book.  The  arguments  of 
counsel  would  fill  a  volume  by  themselves. 

The  history  of  the  case  was  drawn  up  by  the 
learned  judge,  who  presides  over  the  District 
Court  of  the  United  States  in  Kentucky,  and 
whose  decree  was  under  review.  Permission 
has  been  given  by  Judge  Monroe  that  the  re- 
porter may  use  his  statement  as  preliminary  to 
this  report,  and  he  avails  himself  with  pleasure 
of  this  kindness;  because,  although  the  narra- 
tive is  occasionally  interspersed  with  the  opin- 
ions which  induced  the  judge  to  decree  an  in- 
junction in  favor  of  Morse  yet  the  history  is 
given  with  great  precision  and  clearness. 

The  following  statement  is  extracted  from 
the  opinion  of  Judge  Monroe: 

The  complainants,  in  their  bill,  allege  that 
Samuel  F.  3,  Morse,  one  of  them,  was  the  true 
and  original  inventor  of  the  Electro -Magnetic 
Telegraph,  worked  by  the  motive  power  of 
electro-magnetism,  and  of  the  several  improve- 
ments thereon,  by  which  intelligence  which  is 
in  one  place  is  transmitted  to  other  distant 
places,  and  that  by  the  letters  patent  of  the 
United  States,  duly  issued  to  him,  Samuel  F. 
B.  Morse,  and  by  lus  partial  assignments  to  F. 
O.  J.  Smith  and  Alfred  Vail,  the  other  com- 
plainants, they  together  are  lawfully  invested 
with  the  exclusive  right  of  constructing  and 
employing  such  telegraph  for  such  purpose, 
throughout  the  United  States,  for  the  terms  in 
the  letters  patent  mentioned,  and  which  have 
not  yet  expired — and  they  exhibit  the  letters 
patent. 

They  show  that  the  practicability  and  great 
64*]  utility  of  the  invention  *wa8  fully  estab- 
lished by  the  telegraph  constructed  under  the 
superintendence  of  Morse,  by  means  of  an  ap- 
propriation made  by  the  Congress  of  the  United 
States  for  the  purpose,  and  put  in  operation  be- 
tween the  cities  of  Washington  and  Baltimore, 
in  the  year  1844. 

That  afterwards  there  had  been  constructed, 
by  the  agency  and  means  of  joint  stock  compa- 
nies, promoted  by  the  complainant,  and  operat- 
ing under  contracts  and  license  of  the  patentee, 
Morse  and  his  assignees,  telegraphs  along  lines, 
amounting,  in  the  aggregate,  to  upwards  of 
four  thousand  five  hundr^  miles,  whereby  tel- 
egraphic communication  was  established  be- 
tween the  principal  cities  of  the  United  States, 
from  New  Orleans  to  Boston;  and  that  there 
were  now  in  progress  of  construction,  numer- 
ous additional  and  other  lines,  under  contracts 
with  them,  for  more  widely  extending  the  ben- 
efits of  the  invention,  and  they  believe  that  if 


they  are  protected  in  the  lawful  use  of  their 
rights,  every  section  of  the  United  States  will, 
in  a  short  time,  have  the  benefits  of  their  im- 
provements in  telegraphic  correspondence. 

They  represent  that,  in  all  the  lines  of  tele- 
graphic communication  now  in  successful  oper 
ation  in  the  United  States  in  transmitting  in- 
telligence by  means  of  electro-magnetism,  the 
improvement  of  S.  F.  B.  Morse,  or  the  chief 
and  essential  principles  and  parts  thereof,  are 
employed. 

They  show  that  they  had  caused  to  be  estab- 
lished, a  line  of  telegraphic  communication 
from  Louisville,  by  way  of  Frankfort  and  Lex- 
ington, to  Maysville,  Kentucky,  which  was  in 
successful  operation. 

They  represent  that  they  had  caused  to  be 
constructed,  lines  of  posts  and  wires  from  Lon- 
isville  in  the  District  of  Kentucky,  by  way  of 
Bardstown,  Glasgow,  and  Scottsville,  in  Ken- 
tucky, and  thence  by  way  of  Gallatin  to  Nash- 
ville, in  the  District  of  Tennessee,  for  the  trans- 
mission of  intelligence,  by  means  of  their  im- 
proved telegraph;  and  that  they  had  expended 
great  sums  of  money  therein;  and  that  this  line 
is  in  the  extension  to  New  Orleans,  State  of 
Louisiana;  and  is  connected  by  another  line, 
with  Memphis,  Tennessee;  and  that  large  sums 
of  money  will  be  expended  in  this  work;  and 
all  the  lines  in  a  short  time  completed,  and  the 
assignments. 

They  represent  that  their  rights  have  been 
repeatedly  and  explicitly  acknowledged  and 
admitted  in  divers  ways  and  by  individuals  and 
large  bodies  of  associated  citizens  in  various 
sections  of  the  United  States;  that  these  had 
treated  with  them  for  the  purchase  of  their 
rights,  or  parts  thereof,  and  of  licenses  to  use 
their  patented  improvements;  and  that  they 
had  made  extensive  sales,  or  licenses,  to  use 
them,  to  companies  and  individuals  *upon  [*65 
various  lines,  and  amongst  others,  to  the 
New  York,  Albany,  and  Bufifalo  line;  the 
Washington  and  New  York  line;  the  New 
York  and  Boston  line;  the  Washington  and 
Petersbiurg  line;  the  line  from  Petersbiurg  to 
New  Orleans;  besides  numerous  shorter  and 
side  lines. 

They  state  that  they  had  been  thus  in  the  suc- 
cessful and  uninterrupted  exercise  of  the  rights 
granted  to  them  by  the  letters  patent  of  the 
United  States,  and  had  been  in  nowise  disturbed 
therein,  until,  by  the  operations  of  the  defend- 
ant, O'Reilly,  and  the  committing  of  the  wronn 
presently  mentioned,  by  him  and  his  co-defend- 
ants. 


350 ;  Tucker  v.  Tucker  Manuf.  Co.  10  Off.  Gas.  Pat. 
464 ;  Battin  v.  Taggert,  17  How.  74,  88. 

New  features,  ingredients,  or  devices,  neither 
described,  suggested,  nor  indicated  in  the  original 
specification  or  model,  cannot  be  embodied  in  the 
new  description.  Barew  v.  Boston  Elastic  Fabric 
Co.  8  Cliff.  856. 

Defects  in  the  description  of  an  original  pfbtent 
may  be  cured  bv  a  re-issue,  but  the  patentee  may 
not  strilce  out  the  entire  description  of  one  of  the 
ingredients,  and  insert  In  lieu  thereof  other  devices, 
unless  It  be  alleged  thnt  such  other  devices  are  the 
equivalent  of  the  device  stricken  out.  Tucker  v. 
Tucker  Manuf.  Co.  10  Off.  Gas.  Pat.  464. 

A  suggestion  in  the  original  specification,  or  an 
indication  In  the  original  drawing  or  model,  may 
often  Justify  an  enlarged  description  of  the  inven- 
tion upon  re-issue ;  but  if  the  new  description  em* 
body  a  distinct  invention,  enough  should  be  found 
In  the  original  specification  to  apprise  others  that 
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such  additional  feature  is  included.  Kelleber  t. 
Darling,  14  Off.  Gas.  Pat.  673 ;  Allen  t.  Blunt,  8 
Story  C.  C.  742 ;  8  Law  Rep.  165. 

A  patent  for  a  combination  of  old  elements  may 
be  re-issued  for  a  combination  of  fewer  elements 
than  were  contained  in  the  combination  originally 
claimed.     Herring  t.  Nelson,  14  Blatchf.  293. 

Nothing  can  be  given  in  the  re-issue  which  was 
not  in  the  original  speciflcations  or  drawings,  but 
minor  amendments  may  be  allowed.  Vogler  ▼. 
Semple,  11  Off.  Gas.  Pat.  923. 

The  patentee  has  a  right  to  a  ,re- issue  of  the 
patent  In  two  divisions,  one  for  a  new  product, 
and  the  other  for  a  new  process  of  making  it,  even 
thou;^h  the  original  patent  related  to  the  process 
alone.  Badlsche  Analln  ft  Soda  Fabrlk  ▼.  ilamil- 
ton  Manuf.  Co.  13  Off.  Gax.  Pat.  273;  Badlsche 
Analin  &  Soda  Fabrik  t.  Illggln.  15  Blntchf.  290. 

Features  contained  in  the  patent  office  model 
may  be  incorporated  into  the  drawings  and  speci- 
fications of  the  letters  patent  upon  re-issue.    They 
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to 


This  defendant,  O'Reilly,  they  state,  had,  as 
«arly  as  1845,  entered  into  a  contract  with  the 
complainants,  and  another,  then  having  an  in- 
terest in  the  patent,  whereby  he,  O'Reilly,  ac- 
knowledged their  right;  and  that  he  had  after- 
wards, in  various  ways,  and  for  a  long  period 
-of  time,  manifested  his  acquiescence  in,  and 
Admissions  of,  the  rights  and  privileges  of  them, 
the  complainants,  and  even  insisted  on  his  right 
to  the  use  of  them  himself,  under  his  cont.act 
-with  them;  that  he  had,  under  this  contract  and 
his  claims  under  it,  in  fact,  used  and  employed 
the  improved  telegraph  of  the  complainants, 
And  persisted  in  such,  his  claim,  to  employ  it 
on  all  the  lines  embraced  by  his  contract,  with- 
out questioning  the  validity  of  their  patents. 
But, 

They  allege  that  this  defendant,  Henry  O'Reil- 
ly, had,  by  himself,  his  agents  and  servants, 
oonstructed  a  line  of  posts  and  suspended  me- 
tallic wires  thereon,  from  the  City  of  Louisville, 
in  the  District  of  Kentucky,  by  way  of  Bards- 
town,  to  Nashville,  in  the  State  of  Tennessee, 
And  well  knowing  all  the  facts  by  the  com- 
plainants set  forth,  he  and  his  co-defendants 
had  worked  and  employed  upon  said  line,  a 
telegraph  substantially  the  same  with  the  Elec- 
tro-Magnetic Telegraph,  invented  by  the  com- 
plainant, Morse,  and  in  his  patents  mentioned, 
Against  the  will  and  without  any  authority  from 
them,  the  complainants.  They  show  that  the 
terms  of  the  contract,  under  which  O'Reilly 
claimed  their  right  to  the  use  of  the  telegraph, 
on  certain  other  lines  where  he  employed  it, 
did  not  extend  to  any  country  north  of  the 
Ohio  River,  and  that  there  was  no  color  for  any 
claim  by  the  defendants  to  the  use  thereof, 
within  the  District  of  Kentucky,  or  on  any 
part  of  the  lines  by  them  lately  constructed. 

They  represent,  especially,  that  the  defend - 
Ants,  in  the  operation  and  working  of  their  line 
of  telegraph,  so  by  them  constructed,  used  and 
employed  instruments,  apparatus  and  means, 
which  are,  in  the  material,  substantial,  and  es- 
sential parts  thereof,  so  upon  the  principle  and 
plan  of  the  said  several  improvements  patented 
oy  the  complainant,  Morse,  or  the  plan  and 
principle  of  some  of  said  improvements,  and 
not  otner  or  different.  And, 
66*]  *They  state,  that  by  such  means  the 
defendants,  their  servants  and  agents,  had  been 
for  the  space  of  more  than  four  months  past, 
and  were  still,  transmitting  intelligence  over 
said  line,  for  any  person  who  desired  the  same; 
and  for  such  service,  had  been,  and  are  yet, 
receiving  compensation  from  the  persons   for 


whom  the  same  is  perfoj  ^  o/.;  ai)  which  (hey 
allege  is  in  violation  of  ;.he  rights  granted  by 
the  letters  patent,  or  of  eome  of  the  parts  there- 
of. 

They  further  represent  that  the  defendant, 
O'Reilly,  wss  extending  the  line  from  Nashville 
to  Nevr  Orleans,  and  had  extended  it  to  Mem- 
pb'w,  and  was  operating  upon  the  last -men- 
tioned line  to  Memphis,  in  violation  of  the 
rights  of  them,  the  complainants,  by  the  use  of 
their  patented  improvements,  or  the  principle 
and  essential  parts  thereof;  and  that  he  had 
declared  his  intention  of  completing  the  other 
line  from  Louisville  to  New  Orleans,  and  of 
then  employing  the  same  instruments  as  he  was 
then  using  on  the  line  from  Louisville  to  Nash- 
ville. 

They  state  that  they  are  informed  that  the 
defendants  sometimes  give  out  in  speeches,  that 
the  patents  of  the  complainant,  Morse,  are  void; 
and  at  other  times,  give  out  and  pretend  that 
the  machinery  and  apparatus  which  they  use 
for  the  transmission  and  the  reception  of  the 
intelligence  upon  the  said  line,  is  a  distinct  and 
separate  invention,  which  they,  the  complain- 
ants, are  informed  the  defendants  call  the  Co- 
lumbian Telegraph: 

Whereas,  the  complainants  charge  that  the 
patents  are  good  and  valid  in  law,  and  that  the 
defendant,  O'Reilly,  by  his  contract  with  the 
patentee,  and  by  his  having  exercised,  and  his 
persisting  in  his  claim  to  exercise,  under  it, 
the  exclusive  privileges  by  the  patents  granted, 
is  estopped  from  denying  their  validity.    And, 

That  the  said  pretended  new  invention  is,  in 
its  essential  principles,  identical  with,  and  upon, 
the  plan  of  the  patented  improvements  of  Morse, 
and  that  the  use  of  the  same  is  a  violation 
and  infringement  of  the  patent  issued  to  the 
complainant,  Morse. 

They  allege  that  the  defendants  had  received, 
and  were  then  receiving,  considerable  sums  of 
money  for  transmitting  intelligence  on  the  line 
from  Louisville,  within  the  District  of  Kentucky, 
in  violation  of  the  rights  of  the  complainants; 
and  they  complain  that  the  defendants  had,  by 
their  unlawful  operations,  greatly  disturbed 
them  in  the  lawful  exercise  of  their  rights,  so 
granted  and  held  by  them,  and  had  caused  a 
great  diminution  of  the  business  of  them,  the 
complainants,  on  their  line  of  telegraph,  which 
they  had  caused  to  be  constructed,  and  had 
now  in  operation  within  the  District  of  Ken- 
tucky; and  that  the  defendants  refuse  to  desist 
from  such  violation  of  the  complainants'  rights. 
Wherefore, 


do  not  constitute  new  matter.    Beissner  t.  Anness, 
18  Off.  Gaz.  Pat.  870. 

The  purpose  of  a  re-Issue  is  to  enable  one  to  se- 
cure that  to  which  he  was  entitled  in  his  original 
a  tent,  bat  which,  throngrh  inadvertence  or  mis- 
Le,  he  did  not  then  obtain.  It  cannot  be  made  to 
cover  anything  not  in  the  original  Invention. 
Yogler  V.  Sempie,  11  Off.  Gaz.  Pat.  928. 

A  re-issue  of  a  patent  containing  any  new  matter 
is  prohibited  and  void.  New  matter  in  a  composl 
tion  means  not  merely  the  introduction  of  a  new 
ingredient,  but  any  change  in  the  original  claim 
whereby  a  substantially  different  composition  is 
obtained.  United  States  Feiting  Co.  t.  Haven,  1 
Law  &  Eq.  Reporter,  16. 

It  is  in  cases  where  a  patent  Is  inoperative  or 
Invalid,  by  reason  of  a  defective  or  insufficient 
description,  specification  or  claim,  and  not  where 
the  devise  is  not  described  at  all,  that  a  re-Issue  oi  a 
patent  is  permitted.  Sarven  t.  Hall,  9  Blatcnf. 
524;  1  Oa,  Gaz.  Pat.  437. 
14  li.  ecL 


The  re-issue  must  be  for  improvements  described, 
suggested,  or  indicated  in  the  original  model,  draw- 
ings or  specifications.  The  claim  or  re-issue  can- 
not be  enlarged  by  testimony  as  to  what  the  origi- 
nal invention  was.     Cohart  t.  Austin,  2  Cliff.  528. 

Additional  improvements  are  no  longer  allowed 
to  be  incorporated  into  original  patent,  but  inde- 
pendent patent  must  be  applied  for.  Battin  v. 
Taggart,  17  How.  74 ;  Carver  v.  Brain  tree  Manuf. 
Co.  2  Story  C.  C.  432. 

The  error  sought  to  be  corrected  must  be  in  the 
description,  speciftcatlon,  or  claim.  Patent  cannot 
be  surrendered  and  re-issued  to  cure  an  error  in 
the  oath  of  citizenship.  Child  v.  Adams,  1  Fish. 
189. 

Where  patentee,  by  omitting  In  his  original  patent 
to  claim  a  portion  of  his  invention,  has  abandoned 
that  portion  to  the  public,  he  cannot,  bv  surren- 
dering, and  procuring  a  re-issue,  revoke  this  aban- 
donment. Battin  V.  Taggert,  2  Wall,  Jr.  C.  C. 
101. 
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67*]  *The  complainants  pray  that  the  de- 1 
fendants,  by  sn  order,  and  the  process  of  the 
court,  may  be  enjoined  from  hereafter  using  or 
employing  such  telegraphs  in  the  violation  and 
infringement  of  the  rights  of  them,  the  com- 
plainants, within  the  District  of  Kentucky;  that 
they  may  be  compelled  to  account  for  the  mon- 
ey received  by  them  in  consideration  of  their 
unlawful  operations  and  wrongful  exercise  of 
the  rights,  privileges,  and  property  of  the  com- 
plainants; and  that  on  due  proceeding  and 
linal  hearing,  such  order  of  injunction  may  be 
made  final  and  effectual ;  and  that  the  complain- 
ants may  have  such  other  relief  as  their  case 
may  require.    And, 

They  propound  numerous  interrogatories, 
framed  on  ail  the  material  allegations  of  the 
bill,  and  pray,  that  each  defendant  may  be  com- 
pelled to  answer,  on  his  oath,  such  as  are  for 
him  designated,  and,  to  this  end,  and  that  they 
may  have  the  relief  which  shall  be  adjudged 
them,  they  pray  the  writ  of  subpoena. 

Answer  and  Grounds  of  Defense. 

The  defendants  appeared  by  their  counsel, 
and  admitted  that  they  had  sufficient  notice. 
O'Reilly  read  his  answer  to  the  complainants' 
bill. 

The  respondent  admits  the  contract  with  the 
complainants,  of  1845,  stated  in  the  bill,  and 
seems  to  admit  that  he  had  used,  under  it,  por- 
tions of  the  "machine  or  combinations''  de- 
scribed in  the  patent  to  Mr.  Morse,  of  1840;  but 
denies  he  had  used  others  under  this  contract. 

He  says  he  was  not  scientific,  and  had  not 
seen  the  patent  until  after  the  complainants  had 
alleged  he  had  forfeited  his  contract,  and  insti- 
tuted a  suit  to  have  it  vacated ;  and  insists  that 
he  is  not  estopped  to  deny  the  validity  of  the 
patents. 

He  sets  up  no  defense  under  this  contract, 
and  disclaiming  any  license  from  the  complain- 
ants in  respect  to  the  line  of  telegraph  in  ques- 
tion, answers,  that  he  believes,  on  grounds 
which  he  sets  forth,  that  Mr.  Morse  is  not  the 
original  and  first  inventor  of  the  telegraph  de- 
scribed in  his  patents,  and  insists  that  his  pat- 
ents are,  on  that  ground,  and  upon  their  face, 
and  for  other  causes  he  states,  null  and  void. 

He  admits  the  construction  and  operation  of 
the  lines  of  telegraph  in  Kentucky,  and  else- 
where, by  himself  and  others ;  but  denying  that 
the  instruments  employed  on  them  are  within 
the  description  of  the  complainants'  patents, 
«ven  on  the  supposition  of  their  validity,  denies 
the  infringement. 

But  other  grounds  of  defense,  not  presented 
by  the  answer,  w£re  assumed  in  the  argument; 
and,  the  matter  of  the  answer  will  be  more  fully 
stated  under  the  several  heads  of  the  whole  de- 
fense. The  defendants  all  united  in  opposition 
to  the  motion. 

68*]  'The  parties  respectively  read,  without 
objections,  a  great  mass  of  documentary  proof, 
in  support  of  their  positions,  and  a  model  of  the 
telegraph  described  in  the  letters  patent,  to  Mr. 
Morse,  and  of  the  telegraph  employed,  and  pro- 
posed to  be  employed  by  the  defendants,  was 
exhibited  and  subjected  to  the  application  of 
the  proofs,  the  explanation  of  the  parties,  and 
the  inspection  of  the  tribunal. 

The  grounds  of  defense  presented  by  the  an- 
swer of  O'Reilly,  and  assumed  on  the  proofs, 
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will   be   comprehended   under   these   heads   ot 
primary  division: 

I.  The  complainant,  Morse,  was  not  the  trmt 
and  original  inventor  of  this  telegraph. 

II.  The  letters  patent  to  him  are  null  and 
void  upon  their  face,  and  for  other  canses^ 
dehors. 

in.  The  telegraph  constructed  and  employed 
by  them,  the  defendants,  is  substantially  and 
in  law,  different  from  the  telegraph  described 
in  the  letters  patent,  to  Morse,  and  of  which  be 
can  lawfully  claim  the  exclusive  employment: 
And,  therefore,  on  the  supposition  of  the  valid- 
ity of  the  patents  to  any  extent,  there  has  bem 
no  infringement. 

IV.  The  case  on  the  pleadings  and  proofs,  ia 
not  one,  whatever  might  be  considered  of  it  on 
a  final  hearing  of  the  bill,  which  will  justify  an 
order  for  injunction  presently. 

These  subjects  in  their  order. 

Is  Mr.  Morse  the  original  inventor  of  this 
teleg^ph,  and  of  the  several  improvements 
thereon  described  in  his  letters  patent  ? 

It  is  necessary  that  we  now  ascertain  and 
settle,  what  is  the  thing  which  was  invented; 
and  to  this  end  it  will  be  most  convenient  to 
begin  at  its  conception,  and  accompany  it  in 
its  progress  down  to  its  present  state  of  appar- 
ent maturity  and  completeness. 

History  of  the  Invention. 

Its  conception  is  fixed  by  Mr.  Morse  himself » 
in  October,  1832,  on  board  the  packet  ship 
"Sully,"  on  her  passage  from  Havre,  France, 
to  New  York. 

He  says  that  he  was  by  profession,  a  historical 
painter,  and  had,  in  1829,  gone  to  Europe  for 
perfecting  himself  in  that  art;  that  on  his  return 
home,  in  October,  1832,  there  were  among  the 
passengers  in  the  ship,  the  Hon.  William  C 
Rives,  Minister  of  the  United  States  to  tht 
Court  of  France,  Dr.  C.  T.  Jackson,  James 
Fisher,  Esq.,  of  Philadelphia,  William  Con- 
stable, Esq.,  and  other  gentlemen  of  extensive 
reading  and  intelligence;  and  that  soon  after 
the  voyage  commenced,  the  then  experiments 
and  discoveries  in  relation  to  electro-magnet- 
ism, and  the  'affinity  of  electricity  to  [*6t 
magnetism,  or  their  probable  identity,  became 
a  subject  of  conversation. 

In  the  course  of  this  discussion,  it  occurred 
to  him  that,  by  means  of  electricity,  signs  rep- 
resenting figures,  letters  or  words,  might  be 
legibly  written  down  at  any  distance,  and  that 
the  same  effect  might  be  produced  by  bringing 
the  current  in  contact  with  paper  saturated 
with  some  saline  solution.  These  ideas  took  fall 
possession  of  his  mind,  and  during  the  residue 
of  the  voyaffe  he  occupied  himself,  in  a  great 
measure,  in  devising  means  of  giving  them  prac- 
tical effect. 

Before  he  landed  in  the  United  States,  he  had 
conceived  and  drawn  out  in  his  sketch  book, 
the  form  of  an  instrument  for  an  electro- mag- 
netic telegraph,  and  had  arranged  and  noted 
down  a  system  of  signs  composed  of  a  combina- 
tion of  dots  and  spaces,  which  were  to  repie- 
sent  fiffures;  and  tnese  were  to  indicate  words 
to  be  found  in  a  telegraphic  dictionary,  where 
each  word  was  to  have  its  number.  He  had 
also  conceived  and  drawn  out  the  mode  of  ap- 
plying the  electric  or  galvanic  current,  so  as  to 
mark  signs  by  its  chemical  effects. 
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This  is  the  account  of  the  inventor  himself; 
3>ut  it  is  supported  by  the  testimony  of  disinter- 
ested witnesses. 

Mr.  Rives,  under  date  of  September  27, 1837, 
addressing  himself  to  Mr.  Morse,  says: 

**I  remember  perfectly,  that  you  explained 
to  me  the  idea  of  your  ingenious  instrument, 
-during  the  voyage  which  we  made  together  in 
the  autumn  of  1832.  I  also  remember  that 
-during  our  many  conversations  on  this  subject, 
I  suggested  several  difficulties  to  you,  and  that 
you  obviated  them  with  promptness  and  con- 
fidence." 

Captain  Pell,  the  commander  of  the  ship, 
says,  on  the  same  day,  addressing  himself  to 
Mr.   Morse: 

"When  I  examined  your  instrument  a  few 
•days  since,  I  recognized  in  it  the  same  mechan- 
ical principles  and  arrangements  which  I  had 
heard  you  explain  on  board  of  my  vessel  in 
1832."  And, 

It  appears  by  the  depositions  of  two  brothers 
of  Mr.  Morse,  that  on  their  meeting  him  on 
board  the  ship,  immediately  she  had  moored 
•at  New  York,  the  greeting  had  hardly  passed 
between  the  three  brothers,  and  before  they 
had  reached  the  house  of  one  of  them,  which 
they  immediately  proceeded  to  from  the  ship, 
he  announced  to  them  his  discovery,  and  told 
them  that  he  had,  during  his  voyage,  made  an 
important  invention,  which  had  occupied  al- 
most all  his  time  on  shipboard,  one  that  would 
astonish  the  world,  and  of  the  success  of  which 
he  was  perfectly  sanguine;  and  that  he  said 
this  invention  was  a  means  of  communicating 
70*]  intelligence  by  electricity,  so  that  a  'mes- 
«age  could  be  written  down  in  characters,  in  a 
permanent  manner,  at  any  distance;  and  he 
took  from  his  pocket  and  showed  them,  in  his 
sketch  book,  a  representation  of  his  invention. 

And  this  was  the  invention  in  October,  1832. 

Mr.  Morse  further  says: 

"Immediately  after  his  landing  in  the  United 
States,  he  communicated  his  invention  to  a 
number  of  his  friends,  and  employed  himself 
in  preparations  to  prove  its  practicability  and 
▼alue,  by  actual  experiment.  To  that  end,  he 
made  a  mold,  and  cast,  at  the  house  of  his 
brother,  in  New  York,  before  the  commence- 
ment of  the  year  1833,  a  set  of  type,  represent- 
ing dots  and  spaces,  intended  to  be  used  for 
the  purpose  of  closing  and  breaking  the  circuit 
in  his  contemplated  experiments." 

And  this  statement  is  also  supported  by  other 
testimony. 

But  he  was  unable  to  proceed,  for  the  want 
of  money,  to  purchase  the  materials  for  a  gal- 
vanic battery  and  wire,  and  was  compelled,  for 
subsistence,  to  return  to  his  pencil;  and  having 
been  led,  in  pursuit  of  employment,  from  place 
to  place,  from  1832  to  the  latter  part  of  1835, 
he  had  no  opportunity  of  making  experiments 
of  his  invention.  But,  he  affirms,  he  never  lost 
faith  in  its  practicability  or  abandoned  his  in- 
tention of  testing  it  as  soon  as  he  could  com- 
mand the  means. 

"In  1835,  he  was  appointed  Professor  in  the 
New  York  City  University,  and  about  the 
month  of  November,  in  that  year,  occupied 
rooms  in  the  University  buildings.  Here  he 
immediately  commenced,  with  very  limited 
means,  to  experiment  upon  his  invention. 

*^i8  first  instrument  was  made  up  of  an  old 
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picture  or  canvas  frame  fastened  to  a  table ;  the 
wheels  of  an  old  wooden  clock  moved  by  a 
weight  to  carry  the  paper  forward ;  three  wood- 
en dnuns,  upon  one  of  which  the  paper  was 
wound  and  passed  thence  over  the  other  two;  a 
wooden  pendulum  suspended  to  the  top  piece 
of  the  picture  or  stretching  frame,  and  vibrat- 
ing across  the  paper  as  it  passed  over  the  cen- 
ter wooden  drum;  a  pencil  at  the  lower  end  of 
the  pendulum  in  contact  with  the  paper;  an 
electro-magnet  fastened  to  a  shelf  across  the 
picture  or  stretching  frame,  opposite  to  an  arm- 
ature made  fast  to  the  pendulum;  a  type  rule 
and  type  for  closing  and  breaking  the  circuit, 
resting  on  an  endless  band,  composed  of  carpet 
binding,  which  passed  over  two  wooden  rollers 
moved  by  a  wooden  crank,  and  carried  forward 
by  points  projecting  downwards  into  the  carpet 
binding;  a  lever  with  a  small  weight  on  the 
upper  side,  and  a  tooth  projecting  downwards 
at  one  end,  operated  on  by  the  type  and  a  metal- 
lic fork,  also  projecting  downwards,  over  two 
mercury  cups;  at  the  other  end  a  galvanic  bat- 
tery of  one  *cup,  and  a  short  circuit  of  [*71 
wire  embracing  the  helices  of  the  electro-mag- 
net, connected  with  the  positive  and  negative 
poles  of  the  battery,  and  terminating  in  the 
mercury  cups. 

"When  the  instrument  was  at  rest,  the  cir- 
cuit was  broken  at  the  mercury  cups.  As 
soon  as  the  first  type  in  the  type  rule  (put  in 
motion  by  turning  the  wooden  crank),  came  in 
contact  with  the  tooth  on  the  lever,  it  raised 
that  end  of  the  lever  and  depressed  the  other, 
bringing  the  prongs  of  the  fork  down  into  the 
mercury,  thus  closing  the  circuit.  The  current 
passing  through  the  helices  of  the  electro-mag- 
net, caused  the  pendulum  to  move  and  the  pen- 
cil to  make  an  oblique  mark  upon  the  paper, 
which,  in  the  mean  time,  h|id  been  put  in  mo- 
tion over  the  wooden  drum.  The  tooth  in  the 
lever  falling  into  the  space  between  the  two 
first  types,  the  circuit  was  broken,  when  the 
pendulum  returned  to  its  former  position,  the 
pencil  making  another  mark  as  it  returned 
across  the  paper.  Thus  as  the  lever  was  alter- 
nately raised  and  depressed  by  the  points  of  the 
type,  the  pencil  passed  to  and  fro  across  the 
strip  of  paper,  passing  under  it,  making  a  mark 
resembling  a  succession  of  Vs,  the  points  only, 
of  which,  however,  were  considered  as  tele- 
graphic signs.  The  spaces  between  the  types 
caused  the  pen  to  mark  horizontal  lines,  long  or 
short,  in  proportion  to  their  own  length. 

"With  this  apparatus,  made  as  it  was,  and 
completed  before  the  first  of  the  year  1836,  he 
was  enabled  to  mark  down,  intelligibly,  tele- 
graphic signs;  and  having  arrived  to  that  point, 
he  exhibited  it  to  some  of  his  friends  early  in 
that  year,  and  first  of  all,  to  Professor  Leonard 
D.  Gayle,  who  was  a  colleague  Professor  in  the 
University. 

"Here  was  an  actual  operation  of  the  instru- 
ment, and  a  demonstration  of  its  capacity  to 
accomplish  the  end  of  the  invention."    And, 

This  statement  is  fully  supported  by  the  af- 
fidavit of  Dr.  Gayle.    He  says: 

"That  in  the  month  of  January,  in  the  year 
one  thousand  eight  hundred  and  thirty-six,  I 
was  a  colleague  Professor  in  the  University  of 
the  City  of  New  York,  with  Professor  Samuel 
F.  B.  Morse,  who  had  rooms  in  the  University 
buildings,  on  Washington  Square,  *q  said  city. 
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That  during  the  said  month  of  January,  of  the 
year  aforesaid,  the  said  Professor  Morse  invited 
me  into  his  private  room,  in  the  said  University, 
where  I  saw  for  the  first  time,  certain  ap- 
paratus, constituting  his  Electro- Magnetic 
Telegraph.  The  invention  at  that  time  con- 
sisted of  the  following  pieces  of  apparatus." 

Here  the  witness  gives  a  full  description  of 
the  apparatus,  and  of  its  operation,  and  of  the 
result,  and  this  result  was  the  making  of  the 
permanent  and  legible  record.  And, 
72*]  *This  was  the  state  of  the  invention  in 
January,  1836. 

Thus  far  it  had  not  been  ascertained  what 
was  the  limit  of  the  magnetic  power,  and  there- 
fore it  was  not  known  on  what  length  of  wire 
it  would  be  found  of  sufficient  force  to  make 
the  record,  and  there  had  been  no  means  de- 
vised of  extending  the  operation,  further  than 
the  magnetic  current  of  one  battery  would  be 
effectual.  But  this  matter  had  not  escaped  the 
attention  of  Mr.  Morse,  and  he  had  been  de- 
vising means  for  the  supply  of  whatever  defect 
might  be  found  in  this  respect. 

Me  says:  "Early  in  1836,  he  procured  forty 
feet  of  wire,  and  putting  it  in  circuit,  found 
that  his  battery  of  one  cup  was  not  sufficient 
to  work  his  instrument.  This  result  suggested 
to  him  the  probability  that  the  magnetism  to 
be  obtained  from  the  electric  current  would 
diminish  in  proportion  as  the  circuit  was 
lengthened,  so  as  to  be  insufficient  for  any 
practical  purpose  at  great  distances;  and  to  re- 
move that  probable  obstacle  to  his  success,  he 
conceived  the  idea  of  combining  two  or  more 
circuits  together,  each  with  an  independent  bat- 
tery, making  use  of  the  magnetism  of  the  first 
to  close  and  break  the  second;  that  of  the  sec- 
ond to  close  and  break  the  third,  and  so  on. 

"His  chief  concern,  therefore,  in  his  subse- 
quent experiments,  was  to  ascertain  at  what 
distance  irom  the  battery,  sufficient  magnetism 
could  be  obtained  to  vibrate  a  piece  of  metal  to 
be  used  for  that  purpose,  knowing  that  if  he 
could  obtain  the  least  motion  at  the  distance  of 
eight  or  ten  miles,  the  ultimate  object  was 
within  his  grasp." 

A  mode  of  communicating  the  impulse  of 
one  circuit  to  another  analogous  to  the  receiv- 
ing magnet  now  in  use,  was  matured  early  in 
the  spring  of  1837,  and  then  exhibited  to  Pro- 
fessor Gayle,  his  confidential  friend.     And, 

This  statement  is  also  fully  confirmed  by  the 
statement  of  Dr.  Gayle.    He  says: 

"It  was  early  a  question  between  Professor 
Morse  and  myself,  where  was  the  limit  of  the 
magnetic  power  to  move  a  lever.  I  expressed 
a  doubt  whether  a  lever  could  be  moved  by  this 
power  at  the  distance  of  twenty  miles,  and  my 
settled  conviction  was,  that  it  could  not  be 
done  with  sufficient  force  to  mark  characters  on 
paper  at  100  miles  distance.  To  this,  Profes- 
sor Morse  was  accustomed  to  reply,  *If  I  can 
succeed  in  working  a  ma^et  ten  miles,  I  can 
go  around  the  globe.'  The  chief  anxiety,  at 
this  stafre  of  the  invention,  was  to  ascertain  the 
utmost  limits  at  which  he,  Morse,  could  work 
or  move  a  lever  by  magnetic  power.  He  often 
said  to  me,  'It  matters  not  now  delicate  the 
movement  may  be,  if  I  can  obtain  it  at  all,  it  is 
all  I  want.'  Professor  Morse  often  referred  to 
the  number  of  stations  which  might  be  re- 
ntiircd,  and  which  he  observed  woudd  add  to 
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•the  complication  and  expense.  The  said  [^7^ 
Morse  always  expressed  his  confidence  of  bqc* 
cess  in  propagating  magnetic  power  througb 
any  distance  of  electric  conductors  which  cir- 
cumstances might  render  desirable.  His  plan 
was  thus  often  explained  to  me:  'Suppose/ 
said  Professor  Morse,  'that  in  experiment iii|^ 
on  twenty  miles  of  wire,  we  should  find  that 
the  power  of  magnetism  is  so  feeble  that  it  will 
but  move  a  lever  with  certainty  a  hair's 
breadth,  that  would  be  insufficient,  it  may  be, 
to  write  or  to  print,  yet  it  would  be  sufficient  to 
close  and  break  another,  or  a  second  circuit  20 
miles  further,  and  this  second  circuit  could  be 
made  in  the  same  manner,  to  close  and  break  a 
third  circuit,  and  so  on  around  the  globe.' 

"This  general  statement  of  the  means  to  be 
resorted  to,  now  embraced  in  what  is  called  the 
Receiving  Magnet,  to  render  practical,  writing 
or  printing  by  telegraph,  through  long  dis- 
tances, was  shown  to  be  more  in  detail,  early 
in  the  spring  of  the  year  1837  (one  thousand 
eight  hundred  and  thirty-seven),  and  I  am  en- 
abled to  approximate  the  date  very  nearly, 
from  an  accident  that  occurred  to  me,  in  falling 
on  the  ice  formed  of  late  snow  in  the  spring  of 
that  year. 

"The  accident  happened  on  the  occasion  of 
removing  to  Professor  Moi^se's  rooms  in  the 
New  York  University,  some  pieces  of  apparatus 
to  prepare  a  temporary  receiving  magnet. 

"The  apparatus  was  arranged  on  a  plan  sub- 
stantially as  indicated  in  the  drawings  on  sheet 
2,  accompanying  this  affidavit.  1  is  a  battery 
at  one  terminus  of  a  line  of  conductors  repre- 
senting 20  miles  in  length,  from  one  pole  of 
which  the  conductor  proceeds  to  the  helix  of 
an  electro-magnet  at  the  other  terminus  (the 
helix  forming  part  of  the  conductor) ;  from 
thence  it  returns  to  the  battery,  and  terminat- 
ing in  a  mercury  cup  o,  from  the  contiguous 
mercury  cup  p,  a  wire  proceeds  to  the  other  pole 
of  the  battery.  When  the  fork  of  the  lever  c 
unites  the  two  cups  of  mercury,  the  circuit  is 
complete,  and  the  magnet  b  is  charged  and  at- 
tracts the  armature  of  the  lever  d  which  con- 
nects the  circuit  of  battery  2  in  the  same  man- 
ner, which  again  operates  in  turn  lever  c, 
twenty  miles  further,  and  so  on. 

"This  I  depose  and  say,  was  the  plan  then 
and  there  revealed  and  shown  to  roe  by  the  said 
Professor  Morse,  and  which,  so  far  as  I  know, 
has  constituted  an  essential  part  of  his  Electro- 
Magnetic  Telegraph  from  that  date  till  the 
present  time." 

The  diagram  referred  to  by  the  witness,  is 
attached  to  the  deposition,  and  exhibits  the 
combination  of  the  circuits  of  electricity  claimed 
by  Mr.  Morse,  as  a  part  c.t  his  invention.  Their 
construction  is  fully  describitd,  and  their  opera- 
tion having  been  witnessed  by  the  deponent,  is 
described  in  his  deposition.    And, 

This  was  the  state  of  the  invention  early  la 
the  spring  of  1837. 

*It  fully  appears  that  the  completing  [*74 
of  the  invention  had  been  retarded  by  the  want 
of  means  by  Mr.  Morse.  But  in  the  spring  of 
this  year  he  appears  to  have  been  excited  by 
the  publication  of  an  account  of  the  inventioa 
of  a  telegraph  by  two  French  gentlemen,  M. 
Gonon  and  Servel,  which  it  was  at  first  appre- 
hended, from  the  terms  of  its  announcement,, 
was  no  other  than  the  Electro -Magnetic  Tele- 
Howard  16. 
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graph;  but  which  afterwards  turned  out  to  be 
only  a  form  of  the  common  telegraph  formerly 
in  use,  and  he  consented  to  a  notice  being  taken 
in  one  of  the  newspapers  of  New  York,  of  his 
invention,  and  renewed  and  increased  his  ex- 
ertions to  perfect  and  demonstrate  its  great 
superiority  and  value. 

He  was  assisted  by  his  fellow  Professor,  Dr. 
Gayle,  in  trying  experiments,  and  in  consider- 
ation thereof,  and  of  his  further  assistance  in 
such  work,  he  presented  him  an  interest  in  the 
invention,  and  by  the  united  work  of  the  two, 
from  April  to  September,  they  were  enabled  to 
exhibit  it  in  an  improved  form. 

In  the  latter  part  of  August,  Dr.  Gayle 
states  the  operations  of  the  instrument  were 
shown  to  numerous  visitors,  in  the  University. 
And  he  continues: 

''It  was  on  Saturday,  the  second  day  of 
September,  1837,  that  Professor  Dauberry,  of 
the  English  Oxford  University,  being  on  a  visit 
to  this  country,  was  invited,  with  a  few  friends, 
to  see  the  operations  of  the  Telegraph  in  its 
then  rude  form,  in  the  Cabinet  of  the  New 
York  City  University,  where  it  then  had  been 
put  up,  with  a  circuit  of  1,700  feet  of  copper 
wire,  stretched  back  and  forth  in  that  long 
room.  I  well  remember  that  Professor  Dauber- 
ry, Professor  Torrey,  and  Mr.  Alfred  Vail,  were 
? resent  among  others.  This  exhibition  of  the 
'elegraph,  although  of  very  rude  and  imper- 
fectly constructed  machinery,  demonstrated  to 
all  present,  the  practicability  of  the  invention; 
and  it  resulted  in  enlisting  the  means,  the  skill, 
and  the  zeal  of  Mr.  Alfred  Vail,  who  early  the 
next  week  called  at  the  rooms  and  had  a  more 
perfect  explanation  from  Professor  Morse,  of 
the  character  of  the  invention. 

"The  doubt  to  be  dispelled  in  Mr.  Vail's 
mind,  as  he  then  stated,  and  has  since  frequent- 
ly stated,  was,  whether  the  power  by  magnet- 
ism could  be  propelled  to  sucn  a  distance  as  to 
be  practically  effective.  This  doubt  was  dissi- 
pated in  a  few  minutes'  conversation  with  Pro- 
fessor Morse;  and  I  have  ever  been  under  the 
full  conviction  that  it  was  the  means  then  dis- 
closed by  Professor  Morse  to  Mr.  Vail,  to  wit: 
the  plan  of  repeating  the  power  of  magnetism 
at  any  distance  required,  which  I  have  stated, 
that  induced  Mr.  Alfred  Vail  and  his  brother, 
George  Vail,  at  once  to  interest  themselves  in 
the  invention,  and  to  furnish  Professor  Morse 
with  the  means,  material,  and  labor  for  an  ex- 
periment on  a  larger  scale."  And, 
75*]  *This  was  the  state  of  the  invention  in 
September,  1837. 

Mr.  Morse  accordingly  proceeded  to  have 
constructed  a  new,  larger,  and  more  perfect  in- 
strument for  exhibition  on  an  application  for 
a  patent  to  Washington. 

Caveat. 

In  the  mean  time,  on  the  —  day  of  October, 
1837,  in  order  to  protect  his  rights  to  his  inven- 
tion, he  filed  his  caveat  in  the  Patent  Office. 

It  is  in  these  words: 

"To  the  Commissioner  of  Patents. 

The  petition  of  Samuel  F.  6.  Morse,  .  .  . 
represents: — ^That  your  petitioner  has  invented 
a  new  method  of  transmitting  and  recording 
intelligence  by  means  of  electro-magnetism, 
which  he  denominates  The  American  Electro- 
"MAgneiie  Telegraph,  and  which  he  verily  be- 
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lieves  has  not  been  known  or  used  prior  to  the 
invention  thereof  by  your  petitioner.  Your 
petitioner  further  states,  that  the  machinery  for 
a  full,  practical  display  of  his  new  invention  is 
not  yet  completed,  and  he  therefore  praya 
protection  of  his  right  till  he  shall  have  ma- 
tured the  machinery;  and  desires  that  a  caveat 
for  that  purpose  may  be  filed  in  the  confiden- 
tial archives  of  the  Patent  Office,  and  pre- 
served in  secrecy,  according  to  the  terms  and 
conditions  expressed  in  the  Act  of  Congress  in 
that  case  made  and  provided;  he  having  paid 
$20  into  the  treasiuy,  and  complied  with  other 
provisions  of  the  said  Act. 

New  York,  September  28th,  1837." 

These  are  the  specifications  annexed  to  the 
caveat: 

"The  nature  of  my  invention  consists  in 
laying  an  electric  or  galvanic  circuit  or  con- 
ductors of  any  length  to  anv  distance.  These 
conductors  may  be  made  of  any  metal,  such 
as  copper  or.  iron  wire,  or  strips  of  copper  or 
iron,  or  of  cords  or  twine,  or  other  substances, 
gilt,  silvered,  or  covered  with  any  metal  leaf,, 
properly  insulated  in  the  ground,  or  through  or 
beneath  the  water,  or  through  the  air,  and  by 
causing  the  electric  or  galvanic  current  to  pass 
through  the  circuit,  by  means  of  any  generator 
of  electricity,  to  make  use  of  the  visible  signs 
of  the  presence  of  electricity  in  any  part  of  the 
said  circuit,  to  communicate  any  mtelligence 
from  one  place  to  another. 

"To  make  the  said  visible  signs  of  electricity 
available  for  the  purpose  aforesaid,  I  have  in- 
vented the  following  apparatus,  namely: 

First.  A  system  of  signs,  by  which  numbers^ 
and  consequently  words  and  sentences,  are  sig- 
nified. 

•Second.  A  set  of  type  adapted  to  reg-  [*75 
ulate  and  communicate  the  signs,  with  cases  for 
convenient  keeping  of  the  type,  and  rules  in 
which  to  set  up  the  type. 

Third.  An  apparatus  called  a  Port  Rule,  for 
regulating  the  movement  of  the  type  rules, 
which  rules,  by  means  of  the  type,  in  their  turn 
regulate  the  times  and  intervals  of  the  passage 
of  electricity. 

Fourth.  A  register,  which  records  the  signs 
permanently. 

Fifth.  A  dictionary  or  vocabulary  of  words, 
numbered  and  adapted  to  this  system  of  tele- 
graph. 

Sixth.  Modes  of  laying  the  conductors,  to 
preserve  them  from  injury." 

Here  is  a  description  of  each  of  the  articles  of 
the  invention,  after  which  he  concludes  in  these 
words: 

"What  I  claim  as  my  invention,  and  de- 
sire to  secure  by  letters  patent,  and  to  protect 
for  one  year,  is  a  method  of  recording  perma- 
nently electrical  signs,  which,  by  means  of  me- 
tallic wires,  or  other  good  conductors  of  elec- 
tricity, convey  intelligence  between  two  or  more 
places." 

The  new  instrument,  which  Mr.  Morse  was 
enabled  to  have  constructed  by  his  arrangement 
with  Mr.  Vail,  was  completed  in  the  latter  end 
of  this  year,  and  in  the  succeeding  February, 
1838,  it  was  exhibited  in  the  Franklin  Institute 
at  Philadelphia,  where  it  operated  with  suc- 
cess through  a  circuit  of  ten  miles  of  wire; 
and  a  committee  of  the  Institute  made  a  report 
of  its  success. 
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It  was  thence  removed  to  the  City  of  Wash- 
ington, where  it  was  publicly  exhibited  in  the 
hall  of  the  House  of  Representatives,  and  a 
committee  having  been  appointed  to  examine 
it,  made  a  favorable  report,  and  recommended 
an  appropriation  of  $30,000,  to  have  effectually 
tested  the  utility  of  the  invention.  And, 

This  was  the  state  of  the  invention  early  in 
the  spring  of  1838. 

Petition  for  Patent  and  its  Specifications. 

The  caveat  was  followed,  on  the  7th  of  April, 
1838,  by  the  petition  of  Mr.  Morse  for  the  pat- 
ent.   It  is  to  this  effect: 

''Be  it  known,  that  I,  Samuel  F.  B.  Morse, 
of  the  City,  County  and  State  of  New  York, 
have  invented  a  new  and  useful  machine  and 
system  of  signs  for  transmitting  intelligence 
between  distant  points,  by  the  means  of  a  new 
application  and  effect  of  electro-magnetism,  in 
producing  sounds  and  signs,  or  either,  and  also 
for  recording  permanently,  by  the  same  means 
and  application  and  effect  of  electro-magnet- 
77*]  ism,  any  signs  thus  produced,  'and  rep- 
resenting intelligence,  transmitted  as  before 
named,  between  distant  points,  and  I  denomi- 
nate said  invention  the  American  Electro-Mag- 
netic Telegraph,  of  which  the  following  is  a 
full  and  exact  description,  to  wit: 

"It  consists  of  the  following  parts:  First, 
Of  a  circuit  of  electric  or  galvanic  conductors 
from  any  generator  of  electricity  or  galvanism, 
and  of  electro-magnets  at  any  one  or  more 
points  in  said  circuits." 

Here  he  gives  the  several  parts  of  which  his 
invention  consisted,  and  adds  a  long  description 
of  each  of  them,  and  then  sums  up  what  he 
had  affirmed  he  had  himself  invented,  in  these 
words: 

"What  I  claim  as  my  invention,  and  desire 
to  secure  by  letters  patent,  is  as  follows: 

1st.  The  formation  and  arrangement  of  the 
several  parts  of  mechanism  constituting  the 
type  rule,  the  straight  port  rule,  the  circular 
port  rule,  the  two  signal  levers,  and  the  regis- 
ter lever,  and  alarm  lever  with  its  hammer,  as 
combining,  respectively,  with  each  of  said  le- 
vers, one  or  more  armatures  of  an  electro-mag- 
net, and  as  said  parts  are  severally  described  in 
the  foregoing  specification. 

2d.  The  combination  of  the  mechanism  con- 
stituting the  recording  cylinder,  and  the  ac- 
companying rollers  and  train  wheels,  with  the 
formation  and  arrangement  of  the  several  parts 
of  mechanism,  the  formation  and  arrangement 
of  which  are  claimed  as  above,  and  as  de- 
scribed in  the  foregoing  specification. 

3d.  The  use,  system,  formation  and  arranse- 
ment  of  type  and  of  signs,  for  transmitting  m- 
telligence  l^etween  distant  points,  by  the  appli- 
cation of  electro-magnetism,  and  metallic  con- 
ductors combined  with  mechanism,  described 
in  the  foregoing  specification. 

4th.  The  mode  and  process  of  breaking,  by 
mechanism,  currents  of  electricity  or  galvanism 
in  any  circuit  of  metallic  conductors,  as  de- 
scribed in  the  foregoing  specification. 

5th.  The  mode  and  process  of  propelling  and 
connecting  currents  of  electricity  or  galvanism 
in  and  through  any  desired  number  of  circuits 
of  metallic  conductors,  from  any  known  gener- 
ator of  electricity  or  galvanism,  as  described 
in  the  foregoing  specification. 
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6th.  The  application  of  electro-magnets  bj 
means  of  one  or  more  circuits  of  metallic  o(m- 
ductors,  from  any  loiown  generator  of  elee> 
tricity  or  galvanism,  to  the  several  levers  in  ths 
machinery  described  in  the  foregoing  specifica- 
tion, for  the  purpose  of  imparting  motion 
to  said  levers  and  operating  said  machinery, 
*and  for  transmitting,  by  signs  and  £*7S 
sounds,  intelligence  between  distant  points,  and 
simultaneously  to  different  points. 

7th.  The  mode  and  process  of  recording  or 
marking  permanently  signs  of  intelligence 
transmitted  between  distant  points  and  simul- 
taneously to  different  points,  by  the  application 
and  use  of  electro-magnetism  or  galvanism,  as 
described  in  the  foregoing  specification. 

8th.  The  combination  and  arrangement  of 
electro-magnets,  in  one  or  more  circuits  of  me- 
tallic conductors,  with  armatures  of  magnets, 
for  transmitting  intelligence  by  signs  and 
sounds,  or  either,  between  distant  points,  and 
to  different  points  simultaneously. 

9th.  The  combination  and  mutual  adaptation 
of  the  several  parts  of  the  mechanism  and  sys- 
tem of  type  and  of  signs,  with  and  to  the  dic- 
tionary or  vocabulary  of  words,  as  described  ia 
the  foregoing  specification." 

It  appears  that  no  objection  was  found  to 
the  issuing  of  the  patent  immediately,  except 
that  there  had  not  been  filed  with  the  specifica- 
tions a  duplicate  set  of  the  drawings,  and  that 
the  conmiissioner  wrote  in  answer  to  an  ap- 
plication for  it,  to  this  effect,  on  the  1st  of 
May. 

In  England  and  France. 

But  Mr.  Morse  had  conceived  a  hope,  that  1m 
might  secure  a  consideration  for  the  use  of  his 
invention  in  foreign  countries,  as  well  as  in  the 
United  States,  and  on  the  16th  of  May  he  re- 
turned this  answer  to  the  Commissioner,  and 
departed  the  next  day  for  Liverpool: 

"New  York  City  University,  ) 

May  16,  1838.  ( 
**Hon.  Henry  L.  Ellsworth. 

Dear  Sir — Excuse  the  delay  in  answering  your 
letter  of  the  1st  instant,  relative  to  a  dunlicate 
set  of  drawings  for  my  letters  patent.  May  I 
ask  the  favor  of  you  to  delay  issuing  the  let- 
ters patent  until  you  hear  from  me  in  Europe, 
as  I  fear  issuing  them  here  will  at  present  in- 
terfere with  my  plans  abroad. 

I  sail  to-morrow  on  the  ship  Europe  for  Lit- 
erpool.     Farewell." 

In  England  a  patent  was  refused  to  the 
American  inventor,  on  the  ground  that  some 
description  of  his  invention — ^the  substance  of 
which  will  appear  hereafter — ^had  been  pub- 
lished in  the  London  Magazine. 

But  he  was  otherwise  received  in  France. 

In  the  French  Academy  of  Science. 

He  communicated  a  description  of  his  inven* 
tion,  and  exhibited  *the  instrument  in  [*7t 
operation,  before  the  French  Academy  of  Sci- 
ences, on  the  10th  of  September,  1838.     And, 

This  is  the  account  of  the  invention  published 
in  the  *'Comptes  Rendus,''  the  weekly  journal 
of  the  Academy: 

Applied  Physics. — Electro-Magnetic  Tele- 
graph of  Mr.  Morse,  Professor  in  the  University 
of  New  York." 

"The  instrument  has  been  put  in  operation 
'under  the  eyes  of  the  Academy.     The  follow- 
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ing  is  a  literal  translation  of  a  large  portion  of 
the  notice  delivered  by  Mr.  Morse  to  the  Per- 
petual Secretaries: 

''Mr.  Morse  conceives  that  his  instrument  is 
the  first  practicable  application  which  has  been 
made  of  electricity  to  the  construction  of  a 
telegraph. 

"This  instrument  was  invented  in  October, 
1832,  whilst  the  author  was  on  his  way  from 
liflirope  to  America,  in  the  packet  ship  Sully. 
The  fact  is  attested  by  the  captain  of  the  ship 
and  several  of  the  passengers.  Among  the 
number  of  the  latter,  was  Mr.  Hives,  the  Min- 
ister of  the  United  States  near  the  French  gov- 
ernment. 

(Here  is  given  the  account  of  Mr.  Rives  and 
Captain  Pell,  already  set  out.  After  which  the 
account  proceeds): 

"The  idea  of  applying  galvanism  to  the  con- 
struction of  telegraphs,  is  not  new;  Dr.  Coxe, 
a  distinguished  citizen  of  Philadelphia,  makes 
mention  of  it  in  a  note  inserted  by  him  in  Feb- 
rtiary,  1816,  in  the  Annals  of  Ihr.  Thompson, 
page  162,  First  Series;  but  he  did  not  give  any 
means  bf  effecting  it. 

"Since  the  period  to  which  the  invention  of 
Mr.  Morse's  telegraph  goes  back,  other  arrange- 
ments, founded  on  the  same  principles,  have 
been  announced,  of  which  the  most  celebrated 
are  those  of  Mr.  Steinheil,  of  Munich,  and  of 
Mr.  Wheatstone,  of  London.  They  differ  very 
much  in  mechanism. 

"The  American  Telegraph  employs  but  one 
circuit,*  the  following  is  an  abridged  descrip- 
tion of  it: 

"At  the  extremity  of  the  Circuit  where  the 
news  is  to  be  received,  is  an  apparatus  called 
the  Register.  It  consists  of  an  electro -magnet, 
the  wire  covering  of  which  forms  the  prolonga- 
tion of  the  wire  of  the  circuit. 

"The  armature  of  this  magnet  is  attached  to 
the  end  of  a  small  lever,  which  at  its  opposite 
<^remity  holds  a  pen;  under  this  pen  is  a  rib- 
band of  paper  which  moves  forward  as  required, 
SO*]  *by  means  of  a  certain  number  of  wheels. 
\t  the  other  extremity  of  the  circuit,  that  is  to 
say,  at  the  station  from  which  the  news  is  to 
be  sent  out,  is  another  apparatus  called  the 
Port  Rule;  it  consists  of  a  battery  or  generator 
of  galvanism,  at  the  two  poles  of  which,  the 
circuit  ends;  near  the  battery  a  jportion  of  this 
circuit  is  broken;  the  two  extremities  disjoined, 
are  plunged  into  two  cups  of  mercury  near  each 
other. 

"By  the  aid  of  a  bent  wire  attached  to  the  ex- 
tremity of  a  little  lever,  the  two  cups  may  be, 
at  will,  placed  in  connection  with  each  other, 
or  left  separated;  thus  the  circuit  is  completed 
and  interrupted  at  pleasure.  The  movement 
of  the  mechanism  is  as  follows: 

"When  the  circuit  is  complete  the  magnet  is 
charged;  it  attracts  the  armature,  the  move- 
ment of  which  brings  the  pen  into  contact  with 
the  paper.  When  the  circuit  is  interrupted, 
the  magnetism  of  the  horseshoe  ceases,  the 
armature  returns  to  its  first  position,  and  the 
pen  is  withdrawn  from  the  paper.  When  the 
circuit  is  completed  and  broken  rapidly  in  suc- 

1. — Suppose  the  places  to  be  pat  In  communica- 
tion with  each  other  occupy  the  three  angles  of  a 
triangle,  the  four  angles  of  a  quadrilateral,  or 
«ertahi  points  of  a  line  Inclosing  a  space,  a  single 
wire  passing  through  all  those  points  would  be 
•ufflclent.  at  least  according  to  theory. 
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cession^  mere  dots  are  produced  upon  the  mov- 
ing paper;  if,  on  the  contrary,  the  circuit  remain 
complete  for  a  certain  length  of  time,  the  pen 
naarks  a  line,  the  length  of  which  is  in  propor- 
tion to  the  time  during  which  the  circuit  re- 
mains complete.  This  paper  presents  a  long  in- 
terval of  blank  if  the  circuit  remain  interrupted 
during  some  considerable  time.  These  pomts, 
lines,  and  blanks,  lead  to  a  great  variety  of 
combinations.  By  means  of  these  elements.  Pro- 
fessor Morse  has  constructed  an  alphabet  and 
the  signs  of  the  ciphers.  The  letters  may  be 
written  with  ^eat  rapidity,  by  means  of  cer- 
tain types  which  the  machine  causes  to  move 
with  exactness,  and  which  give  the  proper 
movements  to  the  lever  bearing  the  pen.  Forty- 
five  of  these  characters  may  be  traced  in  one 
minute. 

"The  register  is  under  the  control  of  the  per- 
son who  sends  the  news.  In  fact,  from  the  ex- 
tremity called  the  Port  Rule,  the  mechanism  of 
the  register  may  be  set  in  motion  and  stopped 
at  will.  The  presence  of  a  person  to  receive 
the  news  is,  therefore,  not  necessary,  though 
the  sound  of  a  bell  which  is  rung  by  the  ma- 
chine, announces  that  the  writing  is  about  to 
begin. 

*'The  distance  at  which  the  American  Tele- 
^aph  has  been  tried,  is  ten  miles  English,  or 
four  post  leagues  of  France.  The  experiments 
have  been  witnessed  by  a  conmiittee  of  the 
Franklin  Institute  of  Philadelphia,  and  by  a 
committee  appointed  by  the  Congress  of  the 
United  States.  The  reports  of  these  conmiit- 
tees,  which  we  have  not  copied,  are  extremely 
favorable.  The  committee  of  Congress  recom- 
mended the  appropriation  of  $30,000." 

•French  Patent,  1838.  [•81 

A  patent  was  accordingly  granted  to  Mr. 
Morse  by  the  French  government,  but  it  yielded 
him  no  pecimiary  profit. 

It  is  dated  on  the  20th  August,  1838,  and 
was  delivered  to  him  on  the  30th  October  after- 
wards.   But, 

The  law  of  France  required  the  invention  to 
be'  put  into  use  in  two  years,  and  on  failure, 
the  exclusive  privilege  of  the  patentee  was  for- 
feited. Wr.  Morse  had  not  the  means  of  com- 
plying with  the  condition,  and  he  returned 
home  in  1838,  with  the  hope  of  inspiring  in  his 
own  countrymen  sufiScient  confidence  in  his 
great  invention.  But  the  embarrassed  condi- 
tion of  the  country  caused  him  to  despair  of 
success  at  that  time,  and  being  compelled  to 
betake  himself  again  to  his  pencil,  he  made  no 
farther  movement  until  the  succeeding  year. 

American   Patent,   1840. 

On  recurring  to  his  former  application  for 
his  patent,  which  had  remained  on  the  files  of 
the  office,  the  duplicate  set  of  his  drawings 
were  still  wanting;  but  having  supplied  this, 
and  complied  with  some  other  directions  of 
the  Commissioner,  the  patent  was  issued. 

It  was  sealed,  and  bears  date  June  20th, 
1840. 

The  specifications  filed  in  1838,  on  the  appli- 
cation for  the  patent,  are  annexed  to  it  as  part 
thereof.  These  specifications,  or  so  much  of 
them  as  may  be  necessary,  will  be  set  out  here- 
after, before  or  when  they  become  the  subject 
of  discussion.    But, 

The  confidence  of  the  capitalists  in  an  inven- 
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tion  80  extraordinary,  and  one  promising  such 
incredible  results,  could  not  be  inspired,  and 
the  patentee  was  not  able,  himself,  to  construct 
a  line  of  telegraphs,  and  introduce  it  into  act- 
ual use,  and  he  again  anplied  to  the  Congress 
of  the  United  States.  This  resulted  in  the  ap- 
propriation of  $30,000,  according  to  the  rec- 
ommendation of  the  committee  in  1838,  for  the 
purpose  of  testing  the  practicability  and  utility 
of  the  system,  under  the  superintendence  of 
Mr.  Morse.     And, 

This  resulted  in  the  construction  of  the  line 
of  telegraph  from  Baltimore  to  Washington, 
and  a  complete  demonstration  of  the  practica- 
bility and  great  public  utility  of  his  invention. 
And, 

This  was  the  state  of  the  invention  in  June, 
1844,  twelve  years  after  its  conception. 

Efforts  were  then  made  for  the  extension 
and  multiplication  of  its  advantages,  but  diffi- 
culties were  encountered  in  the  introduction 
and  establishment  of  an  affair  of  such  novelty, 
82*]  and  'requiring  such  a  large  amount  of 
capital,  and  some  time  was  necessary  to  over- 
come them. 

The  exertions  were,  however,  continued,  and 
with  the  success  which  the  progress  in  the  es- 
tablishment of  the  telegraphs  stated  in  the  bill 
exhibits.    And, 

In  the  mean  time,  as  will  be  presently  seen, 
Hr.  Morse  continued  his  exertions  to  improve 
and  perfect  this  great  invention. 

1840  Patent  Re-issued,  1840. 

In  January,  1846,  the  specifications  of  the 
invention  and  description  of  the  mode  of  its 
operation  having  been  supposed  to  be  in  some 
respects,  defective,  the  patent  was  surrendered, 
and  a  new  patent  taken  out  in  its  stead. 

The  specifications  annexed  to  this  patent  will 
be  adverted  to  hereafter.  It  will  be  sufficient, 
for  the  present,  to  state  that,  in  the  summing 
up  of  what  the  patentee  affirmed  he  had  in- 
vented, there  is  found  one  article  corresponding 
to  the  fifth  and  some  of  the  other  clauses  in  the 
specifications  of  the  patent  of  1840.    He  says: 

"I  also  claim  the  combination  of  two  or 
more  circuits  of  galvanism  or  electricity,  gen- 
erated by  independent  batteries,  by  means  of 
electro-magnetism,  as  above  described." 

It  appears  that,  originally,  the  design  was 
that  this  part  of  the  invention  was  to  be  re- 
sorted to  only  in  case  the  galvanic  current  of 
one  battery  should  be  found  insufficient  on  a 
long. line,  to  afford  the  motive  power  necessary 
to  work  the  register  and  record  the  intelligence, 
and  it  does  not  appear  that  it  had  been,  before 
this  date,  ascertained  that  the  one  battery  and 
circuit  would  not  be  sufficient  for  any  distance. 

Patent  of  1846  for  New  Improvement. 

But,  on  the  16th  April,  1846,  Mr.  Morse  ap- 
plied for,  and  obtained  another  patent  for  an 
improvement   on   his   own   original   invention. 

And, 

It  appears  from  his  representations,  con- 
tained in  the  specifications  annexed  to  this  pat- 
ent, that  it  had  then  been  ascertained  that  the 
galvanic  current  generated  by  one  battery, 
would  be  sufficient  to  continue  the  electric  cur- 
rent on  any  length  of  line,  and  afford  sufficient 
motive  power  U>  open  and  close  the  battery; 
but  that  it  would  not  be  sufiKcient,  at  any  con- 
siderable distance,  to  work  the  register  and 
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'make  the  record,  unless  this  battery  was  mad* 
of  great  magnitude;  and  that  by  such  batteiy 
the  expense  of  the  operation  would  be  greatlj 
increased. 

He  had,  therefore,  contrived  what  he  called 
a  receiver  or  receiving  magnet,  worked  by  a 
local  battery,  or  battery  situated  'at  the  {*SZ 
place  to  wluch  the  intelligence  is  transmitted, 
by  which  a  second,  but  short,  local  drexiit» 
connected  with  the  main  circuit,  was  opened 
and  closed,  and  sufficient  force  given  to  tW 
register  to  make  the  record. 

The  second  patent  is  for  this,  and  for  other 
improvements,  which  he  sums  up  in  these 
words : 

"What  I  claim  as  my  invention,  and  desire 
to  secure  by  letters  patent,  is  the  receiving 
magnet,  or  a  magnet,  having  a  similar  charac- 
ter, that  sustains  such  a  relation  to  the  roister 
magnet,  or  other  magnetic  contrivances  for 
registering,  and  the  length  of  the  current  or 
telegraphic  line  as  will  enable  ma  to  aoeom- 
plish,  with  the  aid  of  a  main  galvanic  battery, 
and  the  introduction  of  a  local  battery,  su^ 
motion  or  power  for  registering  as  could  not  be 
obtained  otherwise,  without  the  use  of  a  mu^ 
larger  galvanic  battery. 

"I  claim,  as  my  invention,  the  use  of  a  local 
battery  and  magnet,  in  combination  with  a 
battery  and  magnet  connected  with  the  maim 
line  or  lines  of  conductors  for  the  purpose 
above  specified. 

"I  also  claim  the  combination  of  the  appara- 
tus  connected  with  the  clock  work,  for  setting 
off  the  paper  and  stopping  it  with  the  pea 
lever  [Mj. 

'*I  also  claim  the  combination  of  the  polnte 
affixed  in  the  pen  lever,  with  the  grooved  roller 
[N]  for  marking  on  paper  as  above  described." 

But,  on  the  13th  June,  1848,  on  the  suppoei- 
tion  there  were  some  defects  in  the  specifica- 
tions of  each  of  these  two  patents  then  extant, 
they  were  both  surrendered  and  canceled,  and 
new  patents  obtained  in  the  stead  of  each 
respectively.    And, 

These  are  the  patents  upon  which  the  ex- 
clusive right  to  the  employment  of  the  telegraph 
now  before  us  is  claimed  by  the  complainant. 
But 

It  is  necessary,  to  a  fair  and  intelligible 
statement  and  discussion  of  the  case,  that  larse 
portions  of  the  schedules  be  set  out  in  thor 
own  words. 

1840  Patent  Re-issued  1848. 

The  patent  itself,  which  is  a  re-issue  of  the 
patents  of  1846,  which  was  a  re-issue  of  the 
original  patent  of  20th  June,  1840,  will  be  given 
at  length,  because  the  terms  of  it  will  be  the 
subject  of  discussion  hereafter,  in  connection 
with  the  Statute.    It  is  in  the  following  words: 

The  United  States  of  America. 

To  all  to  whom  these  letters  patent  shall  oome. 
Whereas,  Samuel  F.  B.  Morse,  Poughkeep- 
sie,  New  York,  *has  alleged  that  he  hu  [*84 
invented  a  new  and  useful  improvement  in 
the  mode  of  communicating  information  by 
signals,  by  the  application  of  electro-magnetism 
(for  which  letters  patent  were  granted  on  the 
20th  June,  1840,  which  letters  patent  were 
surrendered  and  rescinded  on  the  16th  day  oC 
January,  1846,  which  last  letters  patent  are 
hereby  canceled  on  account  of  a  defective  speci- 
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fication),  which  he  states  has  not  been  known 
or  used  before  his  application;  has  made  oath 
that  he  is  a  citizen  of  the  United  States,  that 
he  does  verily  believe  that  he  is  the  original  and 
first  inventor  or  discoverer  of  the  said  im- 
provement, and  that  the  same  has  not,  to  the 
best  of  his  knowledge  and  belief,  been  previ- 
ously known  or  used;  has  paid  into  the  Treas- 
ury of  the  United  States  the  sum  of  fifteen  dol- 
lars, and  presented  a  petition  to  the  Commis- 
sioner of  Patents,  signifying  a  desire  of  ob- 
taining an  exclusive  property  in  the  said  im- 
provement, and  praying  that  a  patent  may  be 
granted  for  that  purpose. 

These  are  therefore  to  grant,  according  to 
law,  to  the  said  Samuel  F.  B.  Morse,  his  heirs, 
administrators  or  assigns,  for  the  term  of  four- 
teen years  from  the  twentieth  day  of  June,  one 
thousand  eight  hundred  and  forty,  the  full  and 
exclusive  right  and  liberty  of  making,  con- 
structing, using,  and  vending  to  others  to  be 
used,  the  said  improvement — a  description 
whereof  is  given  in  the  words  of  the  said  Sam- 
uel F.  B.  Morse,  in  the  schedule  hereunto  an- 
nexed, and  is  made  part  of  these  presents. 

The  schedule  annexed  is  in  these  words: 

To  all  to  whom  these  presents  shall  come. 

Be  it  known  that  I,  Samuel  F.  B.  Morse, 

now  of  ,  the  State  of  New  York,  have 

invented  a  new  and  useful  apparatus  for,  and  a 
system  of,  transmitting  intelligence  between 
distant  points  by  means  of  electro- magnetism, 
which  puts  in  motion  machinery  for  producing 
sounds  or  signs,  and  recording  said  signs  upon 
paper  or  other  suitable  material,  which  inven- 
tion I  denominate  the  American  Electro-Mag- 
netic Telegraph,  and  that'  the  following  is  a 
full,  clear,  and  exact  description  of  the  prin- 
ciple or  character  thereof,  which  distinguishes 
it  from  all  other  telegraphs  previously  known; 
and  of  the  manner  of  making  and  constructing 
said  apparatus,  and  of  applying  said  system, 
reference  being  had  to  the  accompanying  draw- 
ings making  part  of  this  specification.    .    .    . 

Here  follows  a  description  of  the  instru- 
ments, and  of  the  mode  of  their  operation, 
which  will  be  admitted  here  and  adverted  to 
hereafter. 

These  particular  specifications  and  descrip- 
tions completed,  the  patentee  sums  up  what 
85*]  he  intends  it  should  be  understood  *he 
had  and  had  not  invented;  and  after  disclaim- 
ing all  pretensions  to  the  invention  of  what  he 
says  was  before  known. 

He  specifies  what  he  affirms  he  had  himself 
discovered  or  invented,  and  thus  designates 
his  improvement  or  improvements,  a  descrip- 
tion whereof  he  has  just  before  given  in  t|ii8 
his  schedule,  and  which  is  made  part  of  the 
patent : 

"First.  Having  thus  fully  described  my  in- 
vention, I  wish  it  to  be  understood  that  I  do 
not  claim  the  use  of  the  galvanic  current,  or 
current  of  electricity,  for  the  purpose  of  tele- 
graphic communications,  generally;  but  what 
I  specially  claim  as  my  invention  and  improve- 
ment, is  making  use  of  the  motive  power  of 
magnetism,  when  developed  by  the  action  of 
such  current  or  currents,  substantially  as  set 
forth  in  the  foregoing  description  of  the  first 
principal  part  of  my  invention,  as  means  of 
operatipg  or  giving  motion  to  machinery,  which 
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may  be  used  to  imprint  signals  upon  paper  or 
other  suitable  material,  or  to  produce  sounds 
in  an^  desired  manner,  for  the  piupose  of  tele- 
graphic communication  at  any  distances. 

Tne  only  ways  in  which  the  galvanic  cur- 
rents had  been  proposed  to  be  used,  prior  to 
my  invention  and  improvement,  were  by  bub- 
bles resulting  from  decomposition,  and  the  ac- 
tion or  exercise  of  electrical  power  upon  a 
magnetized  bar  or  needle;  and  the  bubbles 
and  deflections  of  the  needles,  thus  produced, 
were  the  subjects  of .  inspection,  and  had  no 
power,  or  were  not  applied  to  record  the  com- 
munication. I  therefore  characterize  my  in- 
vention as  the  first  recording  or  printing  tele- 
graph by  means  of  electro-magnetism. 

There  are  various  known  modes  of  producing 
motion  by  electro-magnetism,  but  none  of 
these  had  been  applied  prior  to  my  invention 
and  improvement,  to  actuate  or  give  motion 
to  printing  or  recording  machinery,  which  is 
the  chief  point  of  my  invention  and  improve- 
ment. 

Second.  I  also  claim  as  my  invention  and 
improvement,  the  employment  of  the  machin- 
ery called  the  register  or  recording  instrument, 
composed  of  the  train  of  clock  wheels,  cylin- 
ders, and  other  apparatus,  or  their  equivalent, 
for  removing  the  material  upon  which  the 
characters  are  to  be  imprinted,  and  for  im- 
printing said  characters  substantially  as  set 
forth  in  the  foregoing  description  of  the  sec- 
ond principal  part  of  my  invention. 

Third.  I  also  claim,  as  my  invention  and 
improvement,  the  combination  of  machinery 
herein  described,  consisting  of  the  generation 
of  electricity,  the  circuit  of  conductors,  the  con- 
trivance for  closing  and  breaking  the  circuit, 
the  electro -magnet,  the  pen  or  contrivance  for 
marking,  and  the  machinery  for  sustaining 
and  moving  the  paper,  altogether  constituting 
one  apparatus  *of  telegraphic  machin-  [*86 
ery,  which  I  denominate  the  American  Eleictro- 
Magnetic  Telegraph. 

Fourth.  I  also  claim  as  my  invention,  the 
combination  of  two  or  more  galvanic  or  elec- 
tric circuits,  with  independent  batteries,  sub- 
stantially by  the  means  herein  described,  for 
the  purpose  of  obviating  the  diminished  force 
of  electro-magnetism  in  long  circuits,  and  en- 
abling me  to  command  sufficient  power  to  put 
in  motion  registering  or  recording  machinery 
at  any  distance. 

Fifth.  I  claim,  as  my  invention,  the  system 
of  signs,  consisting  of  dots  and  spaces,  and  of 
dots,  spaces,  and  horizontal  lines,  for  numerals, 
letters,  words  or  sentences,  substantially  as 
herein  set  forth  and  illustrated,  for  telegraphic 
purposes. 

Sixth.  I  also  claim  as  my  invention  the  sys- 
tem of  signs,  consisting  of  dots  and  spaces, 
and  of  dots,  spaces  and  horizontal  lines,  sub- 
stantially as  herein  set  forth  and  illustrated,  in 
combination  with  machinery  for  recording 
them,  as  signals  for  telegraphic  purposes. 

Seventh.  I  also  claim  as  my  invention,  the 
types  or  their  equivalent,  and  the  type  rule 
and  post  rule,  in  combination  with  the  signal 
lever  or  its  equivalent,  as  herein  described,  for 
the  purpose  of  breaking  and  closing  the  circuit 
of  galvanic  or  electric  conductors. 

Eighth.  I  do  not  propose  to  limit  myself  to 
the  specific  machinery,  or  parts  of  machinery, 
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described  in  the  foregoing  specifications  and 
claims;  the  essence  of  my  invention  being  the 
tise  of  the  motive  power  of  the  electric  or  gal- 
vanic current,  which  I  called  electro-magnetism, 
however  developed,  for  making  or  printing  in- 
telligible characters,  letters  or  signs,  at  any  dis- 
tances, being  a  new  application  of  that  power, 
of  which  I  claim  to  be  the  first  inventor  or  dis- 


coverer. 
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This  patent  is  the  re-issue  of  the  patent  of 
April,  1846y  and  is  for  a  new  and  useful  im- 
provement in  "electro  magnetic  telegraphs." 
it  grants  the  exclusive  use  to  the  patentee  for 
the  term  of  fourteen  years,  from  the  eleventh 
day  of  April,  1846,  and  refers  in  the  common 
form  to  the  schedule  annexed  for  the  specifica- 
tions of  the  improvement.  This  schedule  is  in 
these  words: 

'*Be  it  known  that  I,  Samuel  F.  B.  Morse, 

have  invented  a  new  and  useful 

improvement  in  the  Electro-Magnetic  Tele- 
graph, and  I  do  hereby  declare  that  the  fol- 
lowmg  is  a  full,  clear,  and  exact  description  of 
the  object,  construction,  and  operation  thereof, 
reference  being  had  to  the  accompanying  draw- 
ings, and  making  part  of  the  same. 
87*]     •Object  of  the  invention. 

The  original  and  final  object  of  all  telegraph- 
ing, is  the  communication  of  intelligence  at  a 
distance  by  signs  or  signals. 

Various  modes  of  telegraphing,  or  making 
signs  or  signals  at  a  distance,  have  for  ages 
been  in  use.  The  signs  employed  heretofore 
have  had  one  quality  in  common.  They  are 
evanescent — shown  or  heard  a  moment,  and 
leaving  no  trace  of  their  having  existed.  The 
various  modes  of  these  evanescent  signs  have 
been  by  beacon  fires  of  different  characters,  by 
flags,  by  balls,  by  reports  of  firearms,  by  bells 
heard  from  a  distant  position,  by  movables, 
arms  from  posts,  etc. 

I  do  not,  therefore,  claim  to  be  the  inventor 
of  telegraphs  generally.  The  electric  telegraph 
if  a  more  recent  kind  of  telegraph,  proposed 
within  the  last  century,  but  no  practical  plan 
was  devised  until  about  sixteen  years  ago.  Its 
distinguishing  feature  is  the  employment  of 
electricity  to  effect  the  same  general  result  of 
communicating  intelligence  at  a  distance  by 
signs  or  signals. 

The  various  modes  of  accomplishing  this  end 
by  electricity  have  been, 

The  employment  of  common  or  machine 
electricity,  as  early  as  1787,  to  show  an  eva- 
nescent sign  by  the  divergence  of  pith  balls. 

The  employment  of  common  or  machine 
electricity,  in  1704,  to  show  an  evanescent  sign 
by  the  electric  spark. 

The  employment  of  voltaic  electricity,  in 
1809,  to  show  an  evanescent  sign  by  the  evolu- 
tion of  gas  bubbles,  decomposed  from  solution 
in  a  vessel  of  transparent  glass. 

The  employment  of  voltaic  electricity  in  the 
production  of  temporary  magnetism,  in  1820, 
to  show  an  evanescent  sign  by  defiecting  a  mag- 
net or  compass  needle. 

The  result  contemplated  from  all  these  elec- 
tric telegraphs  was  the  production  of  evanes- 
cent signs  or  signals  only. 

I  do  not,  therefore,  claim  to  have  first  applied 
electricity  to  telegraphing  for  the  purpose  of 
showing  evanescent  signs  and  signals. 
•  12 


The  original  and  final  object  of  my  telegmfh 
is  to  imprint  characters  at  any  distance  as  sig- 
nals for  intelligence;  its  object  is  to  mark  or 
impress  them  in  a  permanent  manner. 

To  obtain  this  end,  I  have  applied  electricity 
in  two  distinct  ways.  1st.  I  have  applied,  by 
a  novel  process,  the  motive  power  of  electro- 
magnetism,  or  magnetism  produced  by  elee- 
tricity,  to  operate  machinery  for  printing  sig- 
nals at  any  distance.  2d.  I  have  applied  the 
chemical  effects  of  electricity  to  print  signals 
at  any  distance. 

The  apparatus  or  machine  with  which  I 
mark  or  imprint  *signs  or  letters  for  [*88 
telegraphic  purposes  at  a  distance,  I  thus  de- 
scribe." 

Here  follows  a  description  of  the  instruments, 
and  of  how  they  are  employed.  After  which 
the  patentee  sums  up,  and  specifies  what  he  af- 
firms he  had  invented,  and  desires  to  have  se- 
cured to  him  by  the  grant,  in  these  words: 

''First.  What  I  claim  as  my  invention,  and 
desire  to  secure  by  letters  patent,  is  the  em- 
ployment, in  a  main  telegraphic  circuit,  of  a  de- 
vice or  contrivance  call^  the  Receiving  Mag- 
net, in  combination  with  a  short  lociQ  inde- 
pendent circuit  or  circuits,  each  having  a  reg- 
ister and  register  magnet,  or  other  magnetic 
contrivances,  for  registering,  and  sustaining 
such  a  relation  to  the  register  ma^et,  or 
other  magnetic  contrivances  for  registering, 
and  to  the  length  of  circuit  of  telegraphic  line, 
as  will  enable  me  to  obtain,  with  the  aid  of  a 
galvanic  battery  and  main  circuit,  and  the  in- 
tervention of  a  local  battery  and  local  circuit, 
such  motion  or  power  for  registering  as  coold 
not  be  obtained  otherwise  without  the  use  of  a 
much  larger  galvanic  battery,  if  at  all. 

Second.  I  also  claim  as  my  invention,  the 
combination  of  the  apparatus  called  the  self- 
stopping  apparatus,  connected  with  the  clock 
work  by  the  register,  for  setting  said  register 
in  action,  and  stopping  it  with  the  pen  lerer 
F,  as  herein  described. 

Third.  I  also  claim  as  my  invention  the  com- 
bination of  the  point  or  points  of  the  pen  and 
pen  lever,  or  its  equivalent,  with  the  grooved 
roller,  or  other  equivalent  device,  over  which 
the  paper,  or  other  material  suitable  for  mark- 
ing upon,  may  be  made  to  pass  for  the  pur- 
pose of  receiving  the  impression  of  the  duurao- 
ters;  by  which  means  I  am  enabled  to  mark  or 
print  signs  or  sisnals  upon  paper  or  other 
fabric,  by  indentation,  thus  dispensing  with  the 
use  of  coloring  matter  for  marking,  as  specified 
in  my  letters  patent  of  January  16th,  1M6." 

But  the  Tele^ph  itself,  constructed  accord- 
ing to  the  specifications  of 'the  patents,  i^  ia 
actual  use,  having  been  exhibited  and  given  ia 
proof,  it  is  necessanr,  in  order  to  put  on  paper 
the  case  which  has  been  heard,  that  the  instru- 
ments themselves  be  described. 

Description  of  the  Telegraph. 

It  consists  of, 

1.  The  main  circuit  with  its  battery. 

2.  The  key  with  the  signal  lever. 

3.  The  local  circuit  with  its  battery. 

4.  The  receiver,  or  mutator,  with  its  eIeetio> 
magnet. 

5.  The  register,  with  its  electro-magnet,  ptm 
lever,  *  and  grooved  roller. 

*It  will  be  observed,  that  in  this  de-  [*89 
•cription  the  relay  magnet,  as  it  was  called,  by 
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which  the  combination  of  the  circuit  was  orig- 
inally effected,  will  not  be  found.  It  has  been 
substituted  by  the  subsequently  invented  re- 
ceiver or  mutator,  on  the  same  principle  by 
which  the  main  circuit  is  combined  with  each 
local  circuit,  or  circuit  in  the  telegraph  office, 
whereby  sufficient  motive  power  is  obtained  to 
work  the  register.    And, 

That  the  port  rule  is  also  absent.  It  has  been 
supplied  by  the  improved  register  and  pen  lever, 
with  its  pen  point  and  grooved  rollers  in  con- 
nection.   And, 

It  will  be  observed  that  the  telegraphic  dic- 
tionary has  been  also  abandoned;  and  that  the 
characters  indented  by  the  pen  constitute  an 
alphabet,  differing  in  little  else  beside  the  fig- 
ure of  the  letters  from  the  common  alphabet; 
and  which  is  therefore  read,  not  by  a  peculiar 
dictionary,  but  as  common  manuscript. 

Nothing  occurred  in  the  case  which  makes  it 
necessary  to  describe  the  self-stopping  appa- 
ratus. 

The  main  circuit  of  conductors,  in  connec- 
tion with  the  principal  battery,  and  key  with 
its  pen  lever,  which  operates  upon  it,  may  be 
thus  described. 

It  is  begun  in  a  plate  of  copper  buried  in  the 
ground  under  the  &rst  telegraph  office,  and  con- 
sists of  these  conductors: 

A  copper  wire,  having  one  end  inserted  in 
the  copper  plate,  and  the  other  in  one  pole  of 
the  galvanic  battery,  in  a  room  of  the  office. 

Another  copper  wire,  with  one  end  inserted 
in  the  other  pole  of  the  battery,  and  after 
passed  through  the  rooms  as  may  be  convenient, 
with  the  other  end  of  it  extended  up  and  in- 
serted in  and  under  one  end  of  a  short  bar  of 
brass,  which  is  part  of  the  instrument  called 
the  key. 

We  will  here  stop  the  description  of  the  cir- 
cuit of  conductors,  and  describe  this  instru- 
ment. 

Key  with  its  Signal  Lever. 

This  key  consists  of  a  cross  formed  of  two 
flat  bars  of  brass,  about  two  or  three  inches 
long,  screwed  down  upon  the  table,  or  upon  a 
pedestal  fixed  upon  the  table;  on  each  end  of 
the  arms  of  this  cross  there  rise  similar  bars, 
after  the  manner  of  the  sights  of  a  surveyor's 
compass,  about  a  couple  of  inches  high.  These 
support  the  fulcrum  of  the  signal  lever.  This 
fulcrum  of  the  lever  is  a  steel  cylinder  extended 
between  the  two  upright  bars  on  the  arms  of 
the  cross,  with  its  ends  terminating  in  axles  ex- 
tending through  the  bars  near  the  upper  ends, 
so  that  it  may  be  turned  when  the  lever  is 
worked. 

The  lever  is  a  bar  of  brass  fixed  with  its  cen- 
to*] ter  upon  this  fulcnun.  *It  is  horizontal 
when  at  rest,  and  is  kept  in  its  position  by  a 
spring  fixed  under  its  fulcrum  and  extended 
back.  A  sort  of  button  of  brass  is  fixed  imme- 
diately under  the  front  end  of  the  lever,  and  in 
proximity  to  the  foot  of  the  cross;  so  that 
when  the  lever  is  pressed  down  it  is  brought 
into  contact  with  it  and  the  end  of  a  wire  which 
is  extended  up  through  its  center.  This  button 
is  so  contrived  that,  by  a  short  lever  extended 
fi'om  it,  it  is  turned  from  or  brought  into  con- 
tact with  the  cross.  We  now  return  to  the  cir- 
cuit of  conductors. 

It  is  in  and  under  the  head  of  this  cross  that 
the  wire  from  the  battery  was  inserted;  and 
this  bar  constitutes  the  next  conductor. 
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There  are  now  here  two  conductors — one  the 
conductor  when  intelligence  is  not  being  trans- 
mitted from  the  office,  and  the  other  when  in- 
telligence is  being  transmitted  from  the  office. 
When  intelligence  is  not  being  transmitted^ 
then,  after  this  bar  of  the  key,  the  button  hav- 
ing the  brass  wire  through  its  center  is  the  con- 
ductor. But  when  the  position  of  the  button  is 
so  changed  that  it  is  not  in  contact  with  this 
bar,  then  it  is  not  the  next  conductor,  and  the 
right  and  left  hand  arms  of  the  cross  and  the 
fiScrum  are  the  next  conductors,  and  the  sig- 
nal lever  pressed  down  and  brought  into  con- 
tact with  the  button,  is  the  conductor  to  it  and 
the  wire  projecting  up  through  it. 

When  intelligence  is  to  be  transmitted  from 
the  office,  the  operator  changes  the  position  of 
the  button,  brings  it  out  of  contact  with  the 
foot  of  the  cross,  and  the  circuit  at  this  point 
is  broken,  and  the  lever  constituted  the  con- 
ductor next  the  button  towards  the  key.  The 
operator  has  then  command  of  the  circuit  for 
his  operation.  By  pressing  the  ke^  down  into 
contact  with  the  button,  the  circmt  is  closed; 
and  the  pressure  off.  the  circuit  is  broken.  This 
produces  the  correspondina^  action  of  the  pen 
lever,  which  registers  the  intelligence  he  sends 
off. 

We  now  return  to  the  circuit  of  conductors. 

The  wire  extended  from  the  button  is  the 
next  conductor.  It  is  copper,  and  is  extended 
down  under  the  table,  and  then  up  through  it 
near  the  pedestal  of  the  receiving  magnet,  situ- 
ated on  the  table  at  a  convenient  distance  from 
the  key,  and  inserted  in  a  brass  standard  near 
its  upper  end,  which  stands  on  one  comer  of 
the  pedestal  of  this  receiver,  which  will  be  pres- 
ently described.    And, 

This  standard  is  the  next  conductor. 

The  next  is  a  small  brass  wire,  extending 
from  the  foot. of  this  standard  up  through  the 
pedestal  into  proximity  to  the  horseshoe  mag- 
net. This  wire,  prolonged  and  covered  with 
silk,  is  wound  around  the  shanks  of  the  horse 
shoe,  first  around  the  one  end,  and  then  around 
the  other,  and  made  to  constitute  *the  [•Ol 
helices  of  the  magnet;  after  which  it  is  re- 
turned down  through  the  pedestal,  and  inserted 
in  the  foot  of  another  standard  on  another 
comer  of  the  pedestal  of  the  magnet.  And, 
This  standard  is  the  next  conductor. 

The  next,  is  the  brass  wire  with  one  end  in- 
serted into  the  standard  near  its  upper  end,  and 
the  other,  after  its  extension  out  of  the  office, 
united  to  the  iron  wire  on  the  posts. 

This  iron  wire  is  the  next  conductor  to  the 
next  office.  On  entering  this  office,  it  is  united 
to  the  end  of  a  copper  wire,  which  has  its  other 
end  inserted  in  and  imder  the  head  of  the  cross 
of  the  key  in  the  office.  Thence  the  circuit  is 
continued  through  the  instruments  of  this  of- 
fice as  in  the  first  office,  when  it  is  again  ex- 
tended out  upon  the  posts  to  another  office;  and 
thus  through  any  number,  and  over  any  dis- 
tance, to  the  last  office  of  the  circuit.  It  is 
then,  after  being  passed  through  the  instru- 
ments of  this  office,  as  in  the  other  offices,  ex- 
tended down  and  fastened  in  a  plate  of  copper 
in  the  ground. 

The  earth,  it  is  said,  constitutes  the  con- 
ductor from  this  copper  plate  to  the  other,  from 
which  we  set  out,  and  thereby  the  circuit  is 
completed. 
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We  will  now  return  and  describe  the  receiver, 
more  properly  called  the  mutator. 

Receiving  Magnet. 

Thif  magnet  rests  on  the  pedestal,  which  has 
been  already  mentioned,  eight  or  ten  inches 
long,  and  four  or  five  broad,  with  the  axis  of 
its  helices  horizontal,  and  parallel  to  the  sides 
of  its  pedestal,  and  with  what  corresponds  to 
the  front  part  of  the  horseshoe  presented  to  the 
left,  in  proximity  to  the  two  standards  we 
passed  on  the  circuit. 

It  is  kept  in  position  by  a  brass  bar  ex- 
tended across  the  helices,  near  the  heels  of  the 
horseslioe,  and  pressed,  and  kept  firmly  upon 
them,  by  a  screw  extended  down  from  either 
end,  into  the  pedestal. 

Its  heels  present  themselves  to  a  horizontal 
armature  or  a  movable  upright  lever,  within 
their  attractive  power;  and  which,  it  will  be 
presentiv  found,  is  one  of  the  conductors  of 
the  local  circuit. 

This  local  circuit  can  now  be  described.  It 
begins  in  a  galvanic  battery  in  the  office,  and 
consists  of  these  things: 

A  copper  wire,  with  one  end  inserted  in  one 
pole  of  the  local  battery  in  a  room  of  the  office, 
and  the  other  end  brought  up  through  the  table, 
and  screwed  into  an  upright  brass  ^ur  or  stand- 
ard near  its  upper  end,  standing  on  the  back 
ri^ht  hand  corner  of  the  pedestal  of  the  re- 
ceiver. 

The  next  conductor  is  this  standard.  And 
then, 

A  copper  wire  extended  from  its  lower  end 
92*]  under  the  pedestal  *and  there  connected 
with  a  steel  cvlinder;  which  constitutes  the  ful- 
crum, on  which  stands  the  movable  lever  al- 
ready mentioned  in  describing  the  main  circuit. 

This  cylinder  is  horizontal,  parallel  to  the 
heels  of  the  magnet,  but  below  them,  is  fixed 
in  a  channel  across  the  pedestal;  and  has  its 
ends  in  sockets,  in  which  it  turns  and  allows 
the  lever  which  stands  upon  it,  to  move  forward 
and  back.    And, 

This  lever  is  the  next  conductor. 

It  stands  perpendicular,  and  is  held  in  this 
position  by  a  spiral  sprinff  extended  from  be- 
tiind  it  and  holding  it  back  against  the  end  of 
a  screw,  projected  in  like  manner  against  its 
back;  but  which,  when  the  armature,  fixed 
across  it,  is  attracted  by  the  heels  of  the  mag- 
net, readily  consents  to  its  motion  forward,  to 
meet  near  its  upper  end  another  conductor, 
which  will  be  presently  described,  and  when  the 
attraction  is  not,  as  quickly  withdraws  it  to  its 
former  position. 

We  will  now  return  back  to  the  local  battery, 
and  commence  at  its  other  pole. 

The  first  conductor  thence,  in  this  direction, 
is  another  copper  wire. 

This  has  one  end  inserted  in  the  battery,  and 
after  being  extended  around,  according  to  the 
situation  of  the  room,  has  its  other  end  brought 
up  under  the  table  near  the  electro- maniet  of 
the  register,  where  it  is  united  to  a  snuul  wire, 
which  is  the  next  conductor. 

It  is  prolonged  and  wound  on  the  horseshoe 
l>ar,  in  like  manner  with  the  wire  on  the  main 
«'ircuit,  and  made  to  constitute  the  helices  of 
this  magnet,  and  then  has  its  other  end  fastened 
to  a  large  wire.    And, 

This  wire  is  the  next  conductor. 

It  is  extended  under  the  table,  and  afterwards 
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brdught  up,  and  has  its  other  end  screwed  into 
a  brass  standard,  upon  the  right  hand  front  or 
remaining  comer  of  the  pedestal  of  the  reoeiTcr. 
And  this  standard  is  the  next  conductor. 

It  is  succeeded  by  a  brass  wire,  extended 
from  its  lower  end  under  the  pedestal,  and 
brought  up  between  the  helices  of  the  receiving 
magnet,  to  the  under  side  of  the  horizontid 
bar,  which  we  lately  left  extended  across  the 
helices  near  the  heels  of  the  magnet,  and  there 
inserted  in  this  bar. 

Immediately  over  this  end  of  this  wire,  and 
fixed  upon  this  horizontal  bar,  stands  a  perpen- 
dicular bar,  which  is  the  next  conductor.    And, 

The  last  conductor,  is  a  brass  screw,  which 
passed  through  this  bar,  near  its  upper  end,  and 
extended  out  horizontally  from  it,  presents  ita 
platina  point  to  the  movable  lever,  which  we 
lately  left  in  describing  the  conductors  from 
the  other  end  of  the  'bieittery,  ready  to  [^9Z 
close  the  circuit  whenever  attracted  forward  bj 
the  heels  of  the  magnet  presented  to  its  arma- 
ture below. 

When,  by  the  act  of  the  operator  on  his  sig- 
nal key,  the  main  circuit  is  complete  or  "closed,** 
as  it  is  called,  the  horseshoe  is  instantly  an 
electro-magnet,  and  the  armature  of  the  lever 
attracted  towards,  not  to,  its  heels,  the  lever  is 
brought  into  contact  with  the  platina  point  of 
the  brass  screw,  presented  to  its  front,  and  the 
local  circuit  of  conductors  is  "closed;"  and  the 
horseshoe  whereon  we  just  said  the  wire  of  the 
local  circuit  had  formed  the  helices,  being  con- 
verted into  an  electro-magnet,  for  the  register, 
instantly  acts  upon  the  pen  lever,  in  tlM  regis- 
ter, in  the  mode  we  will  presently  describe,  and 
records  the  intelligence  which  the  operator  pro- 
posed. 

This  done,  and  the  main  circuit  broken,  the 
spiral  spring  behind  the  lever,  which  hsui  before 
readily  assented  to  its  attraction  forward,  as 
quickly  withdraws  it  to  its  former  position,  and 
awaits  another  signal. 

Kegister,  Pen  Lever  and  Grooved  Rollers. 

The  register  consists  of  a  horseshoe  magnet, 
the  pen  lever,  a  spiral  spring,  the  grooved 
rollers,  and  the  clock  work,  all  fixed  in  a  proper 
frame  upon  a  brass  pedestal  ten  or  twelye 
inches  long,  and  about  half  that  breadth,  fixed 
down  upon  the  table  at  a  convenient  distance 
from  the  other  instruments. 

The  magnet  is  fixed  on  the  right  hand  end 
of  the  pedestal,  the  axis  of  the  helices  perpen- 
dicular, and  the  heels  upwards,  presenting 
themselves  to  an  armature  of  the  pen  lever 
within  their  attraction  above. 

The  pen  lever  is  a  brass  bar.  It  rests  in  a 
horizontal  position,  witn  one  end  extended  to 
the  right,  across  the  heels  of  the  magnet,  where 
its  armature  is  fixed  across  it,  and  the  other 
extended  to  the  left  toward  the  rollers. 

It  has  for  its  fulcrum  a  steel  cylinder,  fixed 
across  its  center,  with  its  ends  in  sockets  in  the 
framework.  It  is  heid  to  the  position  by  the 
spiral  spring,  extended  from  the  lower  end  of  a 
bar  fixed  in,  and  extended  down  from  the  center 
of  the  fulcrum  and  thence  extended  back  to- 
ward the  magnet,  and  made  fast,  which,  by  its 
facile  extension,  instantly  assents  to  the  action 
of  the  lever  with  its  pen;  and  as  quickly  ¥rith- 
draws  it. 

The  rollers  are  fixed  each  with  its  axis  in  the 
framework,  one  with  its  axis  on  a  level  with  the 
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lever,  the  other  with  its  axis  over  the  line 
of  the  periphery  next  the  lever  of  the  lower 
roller. 

The  pen,  fixed  upon  this  end  of  its  lever,  and 
projected  forward,  presents  its  point  upwards, 
in  proximity  to  the  center  of  this  upper  roller, 
in  proper  direction  for  action  upon  the  paper 
in  its  transit  over  it,  when  cast  up  by  the  at- 
traction, down,  of  the  other  end  of  the  magnet. 
94*]  *The  paper  is  guided  from  above  this 
upper  roller,  and  passed  aroimd  it,  and  be- 
tween the  two  rollers,  and  by  their  revolution 
is  drawn  forward  at  a  rate  suited  to  the  action 
of  the  pen. 

There  is  around  each  roller,  under  the  paper 
and  exactly  opposite  the  pen,  a  narrow  groove 
of  such  depth  that  the  pen  point,  in  making  its 
indentations  on  the  paper,  does  not  extend  to 
the  metal  of  the  roller,  whereby  its  point  is 
preserved,  and  the  line  of  characters  on  the 
paper  is  kept  from  contact  with  either  roller, 
and  protected  from  being  dimmed  by  the  com- 
pression of  the  paper,  in  its  transit  between 
them. 

The  revolution  of  the  rollers  is  by  the  clock 
work  on  the  left. 

The  rollers  having  been  put  in  motion,  the 
electro- magnet  charged,  the  armature  with  that 
end  of  the  lever  attracted  down,  and  the  other 
cast  up,  the  pen  with  its  point  indents  a  char- 
acter upon  the  paper,  and  the  magnet  dis- 
charged, the  spiral  spring  has  brought  down 
the  pen,  and  holds  it  in  position  for  a  repetition 
of  the  act. 

But  we  will  return  to  the  signal  key,  or  cor- 
respondent, stationed  in  the  distant  office 
whence  the  intelligence  is  to  be  transmitted. 
And  follow  it  in  its  course  and  see  it  recorded. 

The  operator,  having  been  put  in  possession 
of  the  intelligence,  and  broken  the  circuit  in 
the  lower  conductors  of  his  key,  and  thereby 
made  his  si^al  lever  a  conductor  of  the  main 
circuit,  applies  his  hand  upon  the  signal  lever 
and  presses  it  down  upon  the  conductor  below, 
the  main  circuit  is  instantly  closed,  the  horse- 
shoe within  the  helices  of  this  main  circuit  is 
a  magnet,  the  armature  has  drawn  its  movable 
lever  into  contact  with  the  platina  point,  the 
local  circuit  is  closed,  the  horseshoe  within  the 
helices  of  this  circuit  is  an  electro-magnet,  the 
armature  of  the  pen  lever  is  upon  its  heels,  the 
other  end  of  the  lever  has  cast  up  the  pen,  and 
indented  an  intelligible  character  upon  the 
paper. 

The  operator's  hand  taken  off,  and  the 
main  circuit  is  broken,  the  receiver  within  it  is 
not  a  magnet,  the  movable  lever  has  been 
withdrawn,  by  its  spring,  from  the  platina 
point,  the  local  circuit  is  broken,  the  register 
magnet  is  no  longer  a  magnet,  and  the  pen  has 
been  sprung  down  from  the  paper,  and  stands 
ready  to  repeat  and  add  another  character  of 
the  intelligence. 

The  operator's  hand  upon  his  lever,  and  an- 
other character  is  added.    And, 

These  are  the  characters,  recorded,  and  how 
they  are  read :  -  —  is  A,  —  -  -  -  is  B,  -  -    -  is  C, 

—  -  -  is  D,  -  is  E, F, is  G,  -  •  •  -  is 

H,  -  -  is  I,  —  -  —  -  is  J,  —  •  —  is  K, is  L, 

—  —  is  M,  —  -  is  N,  -  -  is  O, is  P, 

— is  Q,  -  -  •  is  R,  -  -  -  is  S,  —  is  T,  •  •  —  is 

U,  -  •  -  —  is  V, is  W, is  X,  -  -  -  - 

isT,  •••    •isZy-    ••-is&,  and  such  is  the 
alphabet. 
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•Then is  1, is  2, [•OS 

—  -i8  3,  ••••  —  is  4,  — is  5, 

is  6, is  7,  —  •  -  -  -  is  8, —  is  9, 

is  0;  and  these  are  the  numerals. 

The  holding  down  the  lever  an  instant  in- 
dented one  dot  (-),  the  holding  it  longer  made  a 
dash  ( — )  of  a  length  corresponding  to  the  time. 
The  dots  were  msSe  at  distances  corresponding 
to  the  time  the  hand  was  held  off  the  lever. 
And, 

This  is  the  Telegraph  and  its  operations  be- 
fore us. 

Judge  Monroe  then  proceeded  to  examine  the 
law  and  evidence  upon  all  other  points  in  the 
case,  and  then  passed  the  following  decree: 

Decree  of  the  Circuit  Court,  12th  November, 

1849. 

It  is  found  and  adjudged  by  the  court  that 
the  letters  patent  of  the  United  States  to  the 
complainant,  Samuel  F.  B.  Morse,  for  his  in- 
vention of  a  new  and  useful  improvement  in 
the  mode  of  commimicating  information  by 
signals,  by  the  application  of  electro-magnet- 
ism, originally  issued  June  20th,  1840,  but  re-is- 
sued on  the  16th  day  of  January,  1846,  and 
afterwards  finally  re-issued  on  the  13th  of  June, 
1848,  in  their  bill  exhibited  and  read  on  the 
hearing  of  this  cause,  are  valid  and  effectual 
acts  of  the  government;  and  that  the  complain- 
ants are  thereby,  and  by  the  assignments  by  them 
in  their  bill  alleged,  vested  with  the  exclusive 
rights  thereby  granted.    And, 

It  is  found  and  adjudged  by  the  court,  that 
the  defendants  have,  in  those  rights,  disturbed 
the  complainants  as  in  their  bill  alleged;  that 
they,  the  defendants,  after  the  grant  thereof  to 
the  patentee,  Samuel  F.  B.  Morse,  and  his  as- 
signments to  his  co-complainants,  and  after  the 
final  re-issue  of  the  letters  patent  above  men- 
tioned, did,  within  the  district  of  Kentucky  and 
elsewhere,  wrongfully  construct,  and  unlaw- 
fully employ,  a  telegraph,  consisting  of  com- 
bined circuits  of  electricity,  worked  by  the  mo- 
tive power  of  electro-magnetism,  substantially 
the  same  plan  of  construction  and  principle  of 
operation  with  the  telegraph  of  the  said  Morse 
in  his  letters  patent  described  and  specified;  and 
by  which  intelligence,  which  was  in  one  station, 
was,  by  the  defendants,  transmitted  to  other 
distant  stations,  by  making  thereat  a  permanent 
record  thereof  in  the  alphabetical  characters 
described  and  specified  in  the  letters  patent  to 
the  said  Morse,  and  did  thereby  violate  and  in- 
fringe the  exclusive  rights  so  granted  by  the 
Uidted  States  to  him,  the  said  Samuel  F.  B. 
Morse,  and  invested  in  the  complainants  as 
above  found;  and  it  is  considered  that  the  in- 
junction heretofore  granted  herein  was  right- 
fully awarded  and  enforced. 

It  appears,  however,  by  the  document  itself, 
read  by  the  complainants  *among  their  [*96 
proof,  that  the  patentee,  Samuel  F.  B.  Morse, 
had,  on  the  30th  day  of  October,  1838,  prior  to 
the  issuing  of  his  original  patent,  awarded  by' 
the  United  States  for  his  original  invention,  ob- 
tained of  the  government  of  France  a  patent 
for  the  invention  of  his  Electro-Magnetic  Tele- 
graph, in  principle  and  plan  of  construction  the 
same  with  that  described  in  his  said  letters  pat- 
ent so  afterwards  obtained  of  the  Umted 
States.    And, 

It  seems  to  the  court  that  the  exclusive  right 
of  the  complainant,  in  respect  to  his  original  in- 
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vention,  is  limited  by  this  foreign  patent  to  the 
term  of  fourteen  years  from  its  date. 

It  is  therefore  ordered,  adjudged  and  decreed, 
that  the  defendants,  their  servants  and  agents 
be,  and  they  are  hereby  enjoined  and  command- 
ed that  they,  and  each  of  them,  do  still  desist, 
and  shall  for  and  during  the  term  of  fourteen 
years  from  the  30th  day  of  October,  1838,  alto- 
gether refrain,  from  all  and  every  use  of  the 
Electro-Magnetic  Telegraph,  which  the  com- 
plainants in  their  bill  charged  was,  by  the  de- 
fendants, employed  in  violation  of  their  rights, 
which,  in  its  several  forms  is  described  in  the 
proofs  of  the  cause,  and  denominated  by  the 
witness  in  the  depositions,  and  by  defendant, 
O'Reilly,  in  his  answer,  the  Columbian  Tele- 
graph, in  the  transmission  of  intelligence  which 
is  in  one  place  to  another  distant  place,  by  mak- 
ing thereat  a  permanent  record  in  the  alpha- 
betical characters  in  the  patent  of  Samuel  F. 
B.  Morse  for  his  original  invention  specified;  or 
by  making  thereat,  with  the  action  of  the  in- 
strument which  would  make  such  characters, 
alphabetical  sounds,  and  out  of  them  composing 
such  characters  or  words  in  the  ordinary  alpha- 
bet; and  from  the  using  of  such  telegraph,  or 
any  part  thereof,  in  any  other  mode,  in  viola- 
tion of  the  exclusive  rights  so  granted  by  the 
United  States  and  vest^  in  the  complainants; 
and  that  they  shall,  for  and  during  the  said 
term  of  fourteen  years,  refrain  from  making, 
constructing,  or  vending  to  be  used  within  the 
district  of  Kentucky,  any  other  telegraph  con- 
sisting of  combined  circuits  of  electricity, 
workS  by  the  motive  power  of  electro-magnet- 
ism, on  the  plan  and  principle  of  the  Electro- 
Magnetic  Telegraph  of  the  complainant,  Morse, 
described  and  specified  in  his  letters  patent,  by 
which  intelligence  shall  or  may  be  transmitted 
by  making,  in  the  mode  above  stated,  a  record 
thereof  in  the  said  alphabetical  characters  of 
the  said  Samuel  F.  B.  Morse,  or  in  an  alphabet 
formed  on  the  same  plan  and  principle,  or  bv 
making  in  such  mode  soimds,  whereof  sucn 
characters  shall  or  may  be  composed,  in  the 
violation  and  infringement  of  the  exclusive 
right  of  the  complainants  as  they  are  above  ad- 
judged. 

It  is  also  found  and  adjudged  by  the  court, 
that  the  letters  patent  of  the  United  States  to 
97*]  Samuel  F.  B.  Morse,  for  his  invention  'of 
"a  new  and  useful  improvement  in  electro- 
magnetic telegraph,"  originally  issued  on  the 
11th  day  of  April,  1846,  but  afterwards  re-issued 
on  the  13th  of  Jime,  1848,  with  the  amended 
specifications  of  the  improvements  invented, 
which  is  in  the  bill  of  the  complainants  exhib- 
ited, and  made  part  of  the  record  of  this  cause, 
is  a  valid  and  efTectual  act  of  the  government; 
and  that  the  complainants  are  thereby,  and  by 
the  assignments  in  their  bill  alleged,  vested  with 
the  exclusive  rights  thereby  granted.    And, 

It  is  found  and  adjudged,  that  the  defend- 
ants have  disturbed  the  complainants  in  these 
their  exclusive  rights.  It  is  found  that  the  de- 
fendants, before  and  after  the  issuing  of  the 
said  last-mentioned  letters  patent  of  the  13th 
June,  1848,  in  renewal  of  the  said  former  pat- 
ent, did,  within  the  district  of  Kentucky  and 
elsewhere,  wrongfully  cause  to  be  constructed, 
and  did  unlawfiSly  use  and  employ  as  a  part 
of  the  Electro-Magnetic  Telegraph,  denomi- 
nated the  Columbia  Telegraph,  an  instrument 
•  16 


denominated  by  them  the  mutator,  hi  plan  of 
construction,  principle  of  operation,  and  in  the 
purpose  accomplished  by  it,  substantially  the 
same  with  the  improvement  described  and 
specified  in  the  said  last-mentioned  letters  pat- 
ent to  the  complainant,  Morse,  which  consist* 
of  the  contrivance  called,  in  his  schedule  to  kis 
patent,  the  receiving  magnet,  and  which  is  by 
this  denomination  described  and  specified  un- 
der the  head  of  the  first  claim  of  the  improve- 
ments in  his  schedule.    And, 

That  they  did,  in  like  manner,  cause  to  be 
constructed,  and  unlawfullv  employ,  as  anoth- 
er part  of  the  said  Columbia  Telegraph,  certain 
other  apparatus  and  instruments  ana  combina- 
tions thereof,  in  plan  of  construction,  princif^ 
of  operation,  and  purpose,  substantially  tlie 
same  with  the  improvements  of  the  register  in- 
vented by  him,  tne  said  Samuel  F.  B.  Mone, 
and  in  the  schedule  described  and  specified  aa 
the  third  thing  claimed  by  him  as  his  invention, 
consisting  of  the  combination  of  the  point  of 
the  pen  and  pen  lever,  with  the  grooved  roller 
over  which  the  paper  is  passed,  and  receives 
the  indentations  of  his  alphabetical  characters, 
and  whereby  is  dispensed  with  the  use  of  tlie 
coloring  material,  as  specified  in  the  patent  for 
the  original  invention  of  the  telegraph,  first 
above  mentioned,  issued  and  bearing  date  Jan- 
uary 16th,  1846.    And, 

It  is  found  that  the  said  telegraph,  called  the 
Columbia  Telegraph,  containing  and  consisting 
in  part  of  the  said  two  improvements  of  the 
saia  Morse,  described  and  specified  in  his  said 
last-mentioned  letters  patent,  was  by  the  de- 
fendants employed,  before  and  after  the  last 
issue  of  the  said  last -mentioned  letters  patent, 
within  the  district  of  Kentucky  and  elsewhere, 
in  the  transmission  of  intelligence  in  the  mode 
above  mentioned,  *in  violation  and  in-  [*98 
fringement  of  the  exclusive  right  so  granted  by 
the  United  States  by  these  last-mentioned  let- 
ters patent,  and  held  by  the  complainants  as  by 
them  alleged  and  by  the  court  adjudged. 

It  is  therefore  ordered  and  adjudged  and  de- 
creed, that  the  defendants,  their  servants  and 
agents,  be,  and  they  are  hereby  enjoined  and 
commanded  that  they  and  each  of  them  do 
still  desist,  and  shall  forever,  and  during  the 
term  of  fourteen  years  from  the  eleventh  day 
of  April,  eighteen  hundred  and  forty-six,  alto- 
gether refrain  from  all  and  every  use  and  em- 
ployment of  the  above-mentioned  telegraphic 
instruments,  denominated  the  mutator,  in  the 
combination  with  the  other  above -described  in- 
struments of  such  telegraph,  or  in  any  other 
combination  on  the  same  plan  and  principle,  in 
the  transmission  of  intelhgence  in  the  dutrict 
of  Kentucky.    And, 

That  they  do  still  desist,  and  for  and  during 
the  said  term  of  fourteen  years,  refrain  from 
all  and  every  such  emplo^ent  in  the  transmis- 
sion of  intelligence  within  the  district  of  Ken- 
tucky, of  the  above-mentioned  improvement  of 
the  complainant,  Morse,  in  the  register  of  his 
telegraph,  whereby  is  accomplished  the  making 
of  his  alphabetical  characters  before  mentioned, 
described  and  specified  by  indentation  instead 
of  by  coloring  matter,  in  violation  of  the  ex- 
clusive rights  of  complainants,  by  them  held 
under  the  aforesaid  letters  patent  aa  above  ad- 
judged.   And, 

That  the  defendants  shall,  for  and  during  the 
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said  term  of  fourteen  years  from  the  said 
eleventh  day  of  April,  eighteen  hundred  and 
forty-six,  refrain  from  constructing  or  vending 
to  he  employed  in  such  trasmission  of  intelli- 
^nce,  within  the  district  of  Kentucky,  any  of 
the  above-mentioned  improvements,  either  the 
instrument  denominated  the  mutator,  the  im- 
proved register  of  said  Morse,  or  any  other  of 
the  improvements  in  the  Electro-Magnetic  Tele- 
graph, so  described  and  specified  in  said  letters 
patent  as  the  invention  of  the  said  Samuel  F. 
b,  Morse,  and  whereof  the  exclusive  right  is 
granted  him;  and  that  they  shall  in  no  other- 
wise, for  the  term  aforesaid,  violate,  or  in  any 
"wise  infringe,  the  aforesaid  rights  of  the  com- 
plainants within  said  district  of  Kentucky. 
And, 

It  is  ordered,  that  the  complainants  may  have 
the  proper  writs  of  execution  on  what  is  above 
decreed. 

(The  decree  then  went  on  to  ^provide  for 
damages,  which  part  is  omitted.) 

The  defendants  appealed  from  this  decree. 

The  cause  was  argued  in  this  court  by  Messrs. 
Gillet  and  Chase  for  the  appellants,  and  Messrs. 
CampbdH  and  Harding,  of  Philadelphia,  and  Mr. 
GifFord,  of  New  York,  for  the  appellees: 
99*]  'It  is  impossible  for  the  reporter  to  do 
more  than  merely  state  the  positions  assumed 
by  the  respective  counsel. 

The  counsel  for  the  appellants  contended. 

First.  Morse's  patent  of  1840  is  void,  because 
It  runs  fourteen  years  from  the  date  of  its  issue, 
instead  of  that  length  of  time  from  the  date  of 
his  French  patent. 

Second.  In  construing  a  patent,  and  deciding 
what  are  the  inventions  patented  thereby,  the 
summing  up  is  conclusive.  Nothing  is  patented 
but  what  is  expressly  claimed,  in  the  summing 
up,  as  the  invention. 

Third.  What  is  described  in  a  patent  and  not 
claimed,  whether  invented  by  the  patentee  or 
not,  is  dedicated  to  the  public,  and  cannot  be 
afterwards  claimed  as  a  part  of  his  patent,  in  a 
re-issue  or  otherwise. 

Fourth.  A  patent  void  in  part  is  void  in 
whole,  except  when  otherwise  provided  by 
statute. 

Fifth.  An  invention  is  not  complete,  so  as  to 
be  patentable,  or  to  bar  the  obtaining  a  patent 
by  another  inventor,  until  it  is  perfected  and 
adapted  to  use. 

Sixth.  Where  a  patent  is  for  a  combination 
of  parts,  and  not  for  the  different  parts  com- 
posing the  combination,  the  use  of  any  of  those 
parts  less  than  the  whole  is  not  an  infringe- 
ment. 

Seventh.  Morse's  patents  of  1846  and  1848  are 
void,  because  he  ^as  not  the  first  inventor  of 
the  things  patented,  or  of  substantial  and  ma- 
terial parts  thereof. 

Eighth.  Morse's  re-issued  patents,  dated  June 
13,  1848,  are  void,  because  he  has  not  shown 
that  the  surrendered  patents  were  inoperative 
or  invalid  for  defective  specification,  or  other- 
wise, so  as  to  confer  on  the  commissioner, 
jurisdiction  to  make  such  re-issues.  The  sur- 
rendered patents  being  set  out,  disprove  any 
such  jurisdiction. 

Ninth.    The  patent  of  1840,  as  secondly  re- 
issued, is  void,  because  the  commissioner  had 
BO  authority  to  accept  a  second  surrender  and 
make  a  second  re-issue. 
14  Ij.  ed. 


Tenth.  Morse's  patent  of  1840,  as  secondly 
re-issued,  is  void,  because  it  is  broader  than  the 
invention  originally  patented. 

Eleventh.  Morse's  patent  of  1846  is  void. 

1.  Because  material  parts  of  it  had  been 
known  and  in  public  use  before  his  application. 

The  first  claim  covers  the  inventions  for  con- 
necting circuits  used  by  Davy,  Wheatstone,  and 
Henry,  in  1837. 

2.  Because  the  same  was  described  by  Henry 
in  Silliman's  Journal,  and  in  the  London 
Mechanics'  Magazine,  containing  an  account  of 
Davy's  invention;  and  by  Vail,  in  giving  Morse's 
and  others. 

3.  Because  the  same  invention,  or  a  substan- 
tial part  thereof,  *was  patented  by  [•100 
Wheatstone,  Davy,  and  Morse  himself,  prior  ta 
his  application  for  his  patent  of  1846. 

This  first  claim  in  the  re-issue  of  the  patent 
of  1846,  is  the  same  thing  as  the  fourth  claim 
of  the  last  re-issue  of  the  patent  of  1846. 

The  account  given  by  Henry  and  Moss 
shows  that  Henry's,  Wheatstone's,  and  Davy's^ 
were  the  same  as  Morse's  first  claim  of  the  re- 
issue of  tlm  patent  of  1846. 

Twelfth.  Morse's  re-issue  of  1846  is  void,  be- 
cause it  is  broader  than  the  original. 

1.  He  claims  the  employment  of  a  receiving- 
magnet,  or  its  equivalent,  in  combination  with 
a  short,  local,  independent  circidt,  having  a 
register  magnet,  to  obtain  power. 

There  is  no  such  claim  in  the  original.  He 
there  claimed  the  invention  of  the  receiving 
magnet,  or  registering  contrivances,  which  sus- 
tained certain  relations,  as  would  enable  him  ta 
obtain  power,  etc.,  without  mentioning  a  shorty 
local,  independent  circuit.  He  now  claims  twa 
short  local  circuits.  The  claim  is  materially 
enlarged. 

2.  His  third  claim  is  for  a  combination  which 
includes  the  pen  lever  or  **its  equivalent,"  and 
for  anything  over  which  paper  may  be  passed 
for  the  purpose  of  receiving  the  impression  of 
characters,  etc.,  by  indentation  on  paper  and 
other  fabrics,  dispensing  with  coloring  matter,, 
etc. 

Here  is  a  palpable  enlargement  of  his  claim. 

3.  His  historical  recital  is  an  imauthorized 
addition,  and  not  necessary  to  perfect  his  speci- 
fication. 

Thirteenth.  The  surrender  and  re -issue  on 
accoimt  of  a  defective  specification  authorizes 
amendments  only,  and  not  changing  the  speci- 
fication into  a  new  one,  nor  does  it  authorize 
new  claims. 

Fourteenth.  In  the  second  re-issue  of  the  let- 
ters of  1840,  Morse  patents  a  principle  or  effect, 
and  not  a  machine,  manufacture,  or  composi- 
tion of  matter,  or  an  improvement  upon  either; 
and  it  is  therefore  void. 

The  counsel  for  the  appellees  considered  the 
patents  separately,  viz: 

Patent  of  1840.    Re-issued  1848. 

Patent  of  1846.    Re-issued  1848. 

Patent  of  1840.    Re-issued  1848. 

To  this  patent,  and  the  claim  under  it,  five 
defenses  are  presented: 

It  is  alleged  by  the  appellants — 

I.  That  it  is  void  by  reason  of  an  alleged 
error  in  date  (i.  e.,  not  date  of  French  patent). 

n.  That  the  things  claimed  in  the  fifth,  the 
sixth,  and  the  sighth  claims  are  not  patent- 
able. 
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lOl*]  ♦m.  That  Morse  was  not  the  in- 
ventor of  substantial  parts  of  the  improvement 
■as  claimed. 

IV.  That  the  description  in  the  specification 
is  insufficient. 

V.  That  the  appellants  do  not  infringe. 
(Each  one  of  these  heads  was  examined  9ep- 

«rately.  The  particular  attention  bestowed  by 
the  coxirt  to  the  following  head,  renders  the 
insertion  of  the  view  of  the  counsel  proper) : 

n.  Are  the  5th,  6th,  7th  and  8th  Claims  Patent- 
able 7 

1.  Of  the  6th  and  6th.  The  fifth  is  a  claim 
to  the  system  of  signs,  composed  of  dots, 
spaces,  and  horizontal  lines  (susceptible  of 
being  variously  combined,  representing  numer- 
■als,  words,  and  sentences),  for  telegraphic  pur- 
poses; being  an  improved  instrumentality  in 
the  art  of  telegraphing  by  electricity  or  galvan- 
ism. 

The  sixth,  is  a  claim  to  the  art — consisting  of 
the  marking  the  signs,  composed  of  dots, 
spaces  and  horizontal  lines  (susceptillle  of  being 
variously  combined,  representing  numerals, 
words  and  sentences),  by  closing  and  breaking 
«  galvanic  circuit  more  or  less  rapidly  for  tel- 
egraphing; combined  with  machinery  to  record 
them. 

An  art  is  patentable  by  the  Act  of  1836,  and 
so  is  an  improvement  on  it.  Whittemore  v. 
Cutter,  1  Gall.  478;  Phillips  on  Patents,  102, 
110;  King  v.  Wheeler,  2  Bam.  A  Aid.  349; 
Crane  v.  Price,  Webster's  P.  C.  409;  Sch.  Bk. 
▼.  Kneass,  4  W.  C.  C.  9  and  12;  McClurg  v. 
Kingsland,  1  How.  204;  Curtis  on  patents, 
sec.  37;  French  v.  Rogers,  Opinion  Judges  Grier 
and  Kane;  Pamphlet  Kane,  J.,  Parker  v. 
Hulme,  p.  7. 

The  art  is  distinct  from  the  means  employed 
in  its  exercise;  both  may  be,  and  under  this 
patent,  are,  patented. 

n.  Of  the  eighth  claim. 

This  claim  is  declaratory,  and  is  to  the  effect 
that,  having  been  the  first  to  conceive  and  carry 
into  effect  a  plan  for  imprinting  telegraphic 
characters  by  the  power  of  electro -magnetism, 
he  negatives  the  idea  that  the  mere  instrumen- 
talities described  in  his  patent  constitute  the 
whole  of  the  invention  claimed  by  him,  or 
even  the  most  important  part  thereof,  or  that 
he  intended  to  surrender  to  the  public  the  con- 
ception he  had  reduced  to  practical  utility, 
should  anybody  else  be  able  to  devise  other 
means  for  accomplishing  the  same  end,  by  the 
use  of  the  same  power,  but  claims  it  as  his 
property. 

He  who  discovers  a  principle  and  devises  one 
mode  by  which  the  same  can  be  rendered  prac- 
tically useful,  is  entitled  to  a  patent  which 
shall  protect  him  to  the  full  extent  of  his  in- 
vention and  against  all  other  devices  forusin^  it. 
102*]  •If  Morse,  therefore,  was  the  first  to 
discover  that  the  power  of  electro-magnetism 
could  be  used  for  the  purpose  of  recording 
telegraphic  signs,  and  devised  one  practical 
mode  for  using  it,  he  may,  by  a  general  claim, 
secure  to  himself  the  right  of  so  applying  it, 
as  well  as  the  particular  devices  by  which  he 
did  so. 

London  Jour,  and  Rep.  Arts,  1850,  p.   130; 
«.Tupe  V.  Pratt,  Webster's  P.  C.  145,  146;   For- 
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syth's  Patent,  Webster's  P.  C.  96,  97; 

V.  Price,  Webster's  P.  C.  409,  410;  Park  v. 
Little,  3  Wash.  C.  C.  197. 

See  the  cases  collected  in  Lund  on  Patoita, 
Law  Lib.  Sept.  1851,  p.  37,  illustrating  the 
proposition  that  the  rights  of  the  patentee  are 
not  restricted  to  the  particular  application  or 
embodiment  of  his  invention,  but  extend  to  the 
exclusion  of  other  like  applications. 

Judge  Kane's  opinion,  Blanchard's  case;  Fr. 
Inst.  Jour.  1847;  and  Pamphlet,  Parker  t. 
Hulme,  Judge  Kane's  opinion. 

Patent  of  1846.    Re-issued  1848. 

The  defenses  suggested  by  the  appellants  to 
this  patent  are, 

I.  That  the  improvement  is  not  sufficientlr 
described,  and  that  the  improvement  is  not  sui- 
ficiently  discriminated. 

n.  That  it  is  for  the  same  invention  that  was 
patented  to  Morse  in  the  patent  of  1840. 

nL  That  it  was  in  use  and  on  sale  with  pat- 
entee's consent,  before  his  application  for  a 
patent. 

IV.  That  Morse  was  not  the  inventor. 

As  to  the  4th  head,  the  coimsel  for  the  appel- 
lees contended  that  the  following  list  was  shown 
by  the  evidence  to  have  been  invented  by 
Morse : 

1.  He  was  the  first  person  who  employed  an 
electro-magnet  placed  m  a  long  circuit  for  tele- 
graphic purposes. 

2.  He  was  the  first  person  who  devised  suit- 
able machinery  for  recording,  and  adapted  such 
machinery  to  an  electro-magnet  placed  in  a 
long  galvanic  circuit. 

3.  He  was  the  first  person  who  employed  an 
electro-magnet  placed  m  a  long  galvanic  circuit 
to  open  and  close  another  long  galvanic  circuit 
for  telegraphic  purposes. 

4.  He  was  the  first  person  who  employed  an 
electro-magnet  placed  in  a  long  galvanic  cir- 
cuit, to  open  ana  close  a  short  local  circuit  at  a 
distance  for  telegraphic  purposes. 

5.  He  was  the  first  person  who  placed  in  the 
course  of  a  long  galvanic  circuit  at  various  dis- 
tances apart,  a  series  of  electro-magnets,  to 
open  and  close,  at  one  and  the  same  time,  a 
corresponding  series  of  short  recording  circuits^ 
by  means  of  which  arrangement  an  operator  at 
one  station  could  simultaneously  record  at  a 
series  of  distant  telegraphic  stations. 

*6.  He  was  the  first  person  who  [*10S 
adapted  to  an  electro-magnet  placed  in  a  long 
galvanic  circuit,  suitable  machinery  for  record- 
ing the  establishment  and  duration  of  a  galvanie 
current  through  such  a  long  galvanic  current. 

7.  He  was  the  first  person  who  devised  a 
process  or  mode  of  establishing  and  continuing 
at  determinate  intervals  of  time  a  galvanic  cur- 
rent through  a  circuit  of  conductors,  and  of 
recording  the  establishment  of  such  current  in 
dots  and  lines. 

8.  He  was  the  first  person  who  devised  a  sys- 
tem of  signs  formed  of  the  combination  of  dots 
and  lines,  and  so  applicable  to  the  above  pro- 
cess of  recording,  as  to  render  it  available  for 
representing  at  a  distance,  letters,  words  and 
sentences. 

9.  He  was  the  first  person  who  employed 
electro-magnetism,  when  developed  m  the  man* 
ner  and  by  the  means  specified,  to  produce  dis- 
tinguishable signs  for  telegraphing. 
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iO.  He  was  the  first  person  who  adapted  to 
•n  electro-magnet  a  lever  with  an  adjustable 
re-acting  spring,  and  adjustable  stops  for  limit- 
ing the  play  of  such  armature,  and  thus  formed 
%  receiving  electro-magnet,  susceptible  of  nice 
regulation  so  as  to  operate  equally  with  the 
Tarying  force  of  the  galvanic  currents  in  a  long 
or  main  circuit. 

11.  He  was  the  first  person  who  combined 


1.  A  main  circuit, 


A      main      battery 
series. 


^  Operating  keys, 


4»  A  series  of  receiving 
magnets, 


■8.  Adjusting  screws. 


^  •Office  circuits, 


7.  Office  battery  series, 


#.  Harking  apparatus. 


*§ •  Bcflsters, 


IOl  Office  magneti. 


such  an  electro-magnet  in  a  long  circuit  with  a 
short  recording  circuit,  to  be  opened  and  closed 
by  such  electro-magnet. 

12.  He  was  the  first  person  who  devised  and 
constructed  an  apparatus  or  machine  for  tele- 
graphing, consisting  of  the  several  following 
parts,  sustaining  to  each  other  the  several  fol- 
lowing relations,  and  performing  the  several 
following  functions  respectively: 


U.  Certain  process. 


12.  A  system  of  signs, 


which  con- 
sists of 


each  of 
which   con- 
sists of 


a  long  condactor  extend- 
ing through  several 
stations, 


a  number  of  cups  ar- 
ranged along  the  main 
conductor. 


a  small  metallic  lever. 


an  electro  magnet,  with 
lever  and  re-acting 
spring. 


movable  screws  to  regu- 
late force  of  re-acting 
spring  and  play  or 
lever, 

a  circuit  of  conductors 
limited  to  each  office. 


A  certain  number  of 
fiiove  cops  at  each 
station, 


a  fine-pointed  piece  of 
iron,  pen  lever,  and 
grooved  roller, 

a  series  of  clock  work 
moved  by  a  weight 
regulated  bj  a  fly, 


an  electro-magnet, 


in  establishing,  continu- 
ing and  interrupting 
a     galvanic     current 
through  the  main  cir- 
cuit at  determinate  in 
tervals. 


dots  and  lines  to  repre- 
sent the  letters  of  the 
alphabet  and  numer- 
als. 


the     function 
of  which  is 


to  transmit  the  galvanic 
current    through    its 
whole    length    when- 
ever it  is  closed. 

to  supply  the  main  con- 
ductor with  a  current 
sufficient  to  work  the 
electro-magnets  in  its 
course. 

to  break  and  close  the 
main  circuit. 


to  close  the  office  circuit 
when  a  current  passes 
through  the  main  cir- 
cuit. 

to  render  receiving  mag- 
nets sensitive  to  vary- 
ing force  of  main  cur- 
rent. 

to  transmit  the   [•104 
power    to    mark    the 
paper. 

to  generate  and  supplv 
the  office  circuit  with 
a  current  of  greater 
force  than  the  main 
circuit  current. 

to  indent  dots  and  lines 
upon  paper. 

to  move  the  paper  uni- 
formly under  the 
point  of  the  pen. 

1.  to  develop  the  power 
by    which    the    pen 

marks  in  the  groove  of 
a  roller. 

2.  To    produce   audible, 
distinguishable  sounds. 

to  record  dots  and  lines 
at  one  or  many  distant 
stations  at  the  will  of 
a  distant  operator. 

1.  When  applied  to  the 
record,  to  render  such 
record  intelligible. 

2.  When  applied  to  the 
sounds  of  the  office 
magnet,  to  render 
those  sounds  Intelligi- 
ble. 


IS.  The  art  of  recording  dots  and  lines  at  a 
distance  for  telegraphing. 

The  counsel  then  examined  the  question  of 
infringement  of  each  patent,  separately,  and 
concluded  with  the  following: 

The  Appellants  infringe  the  Patents  of  1840  and 
1846  jointly  considered. 

It  is  proper  to  consider  the  claims  of  the  pat- 
ents together,  and  in  connection  with  the  speci- 
fications as  well  as  separately,  in  order  to  se- 
cure the  real  invention  to  the  patentee. 

The  joint  effect  of  the  several  claims  of  the 
^rst  patent,  aoart  fr^m  the  specific  things 
14  li.  %^ 


claimed  in  each,  makes  it  a  patent  also  for 
Morse's  new  art,  process,  and  system  of  tele- 
graphing, by  recording  the  variable  duration 
of  the  galvanic  current,  in  dots  and  lines. 

The  second  patent  is  for  an  improvement  in 
the  means  by  which  that  art  was  carried  into 
effect. 

The  two  together  constitute  the  art,  process, 
system  and  *means  of  telegraphing  as  ['lOS 
improved;  or,  in  other  words,  the  Telegraph. 

This  whole  system  or  telegraph  so  jointly 
considered,  as  used  by  the  appellants,  in  all  its 
main  features,  is  copied  from  that  of  the  appel- 
leee.  Thtkt  it  ia  so*  will  appear  from  the  follow- 
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ing  table,  showing  the  several  parts  of  the  ap- 
paratus used  by  each,  and  their  several  rela- 
tions and  functions. 
The  appellants  and  appellees  agree  in  employ- 


ing an  apparatus  for  telegraphing,  consisting 
of  the  following  parts,  sustaining  to  each  other 
the  several  following  relations,  and  perfonaing 
the  several  following  functions,  respectively : 


1.  A  main  circuit. 


2.  A    main 
series. 


battery 


8.  Operating  keys, 


4.  A  series  of  receiving 
magnets. 


6.  Adjusting  screws. 


6.  Office  circuits. 


7.  Office  battery  series. 


8.  A    pen    point,    pen 
lever,  and  groove  lev 
lever, 

9.  Registers, 


10.  Office    magnets, 


*11.  A  certain  process, 


12.    A  system  of  signs, 


which    con- 
sists of 


each  of  which 
consists  of 


«< 


« 


w.h  i  c  h    con 
sists 


a  long  conductor  ex- 
tending through  sev- 
eral stations. 


a  number  of  cups  ar- 
ranged along  the  main 
conductor. 


a  small  metallic  lever. 


an  electro-magnet,  with 
lever,  and  re-acting 
spring, 

movable  screws  to  reg^ 
ulate  force  of  re-act- 
ing spring  and  play  of 
lever, 

circuit  of  conductors 
limited  to  each  office. 


A  certain  number  of 
Grove  cups  at  each 
station, 

a  fine  pointed  piece  of 
iron,  lever  and 
grooved  roller, 

a  series  of  clock  work 
moved  by  a  weight 
regulated  by  a  fly, 

an  electro-magnet. 


In  establishing  contin- 
uing and  Interrupt- 
ing a  galvanic  cur- 
rent through  main 
circuit  at  determinate 
intervals, 

of  dots  and  lines  to  rep 
resent   the  letters  of 
the  alphabet  and  nu 
merals. 


the     function 
of  which  is 


«« 


M 


«« 


to  transmit  the  galvanic 
current  through  Its 
whole  length,  when- 
ever it  is  dosed. 

to  supply  the  main  con- 
ductor with  a  current 
sufficient  to  work  the 
electro-magnets  in  its 
course. 

to  break  and  close  the 
main  circuit. 

to  close  the  office  clrcolt 
when  a  current  passea 
through  main  circuit. 

to  render  receiving  mag- 
net sensitive  to  vary- 
ing force  of  main  car- 
rents. 

to  transmit  the   power 
to  mark  the  paper. 

to  generate  and  supply 
the  office  circuit  with 
a  current  of  greater 
force  than  the  main 
circuit  current. 

to  indent  dots  and  llnea 
upon  paper. 

to  move  the  paper  onl> 
formly  under  the  point 
of  the  pen. 

1.  To  develop  the  pow- 
er by  which  the  pen 
marks  in  the  groove  of 
a  roller. 

2.  To  produce  audible 
distinguishable  sounds 
to  record  dots  [*loe 
and  lines  at  one  or 
many  distant  stations 
at  the  will  of  a  dis- 
tant operator. 

1.  When  applied  to  the 
record  to  render  such 
record  intelligible. 

2.  When  applied  to  the 
sounds    of    the    oflSce 
magnet,      to      render 
those  sounds  intelligi- 
ble. 


Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

In  proceeding  to  pronounce  judgment  in  this 
case,  the  court  is  sensible,  not  only  of  its  im- 
portance, but  of  the  difficulties  in  some  of  the 
questions  which  it  presents  for  decision.  The 
case  was  argued  at  the  last  term,  and  continued 
over  by  the  court  for  the  purpose  of  giving  it 
a  more  deliberate  examination.  And  since  the 
continuance,  we  have  received  from  the  coun- 
sel on  both  sides  printed  arguments,  in  which 
all  of  the  questions  raised  on  the  trial  have 
been  fully  and  elaborately  discussed. 

The  appellants  take  three  grounds  of  defense. 
In  the  first  place,  they  deny  that  Professor  Morse 
was  the  first  and  original  inventor  of  the  Elec- 
tro-Magnetic Telegraphs  described  in  his  two 
re-issu^  patents  of  1848.  Second,  they  insist 
that  if  he  was  the  original  inventor,  the  patents 
under  which  he  claims  have  not  been  issued 
conformably  to  the  Acts  of  Congress,  and  do 
not  confer  on  him  the  right  to  the  exclusive 
620 


use.  And  third,  if  these  two  propositi ona 
are  decided  against  them,  they  insist  that  the 
Telegraph  of  O'Reilly  is  substantially  different 
from  that  of  Professor  Morse,  and  the  u^e  of  it, 
therefore,  no  infringement  of  his  rights. 

In  determining  these  questions  we  shall,  in 
the  first  instance,  confine  our  attention  to  the 
patent,  which  Professor  Morse  obtained  in 
1840,  and  which  was  re-issued  in  1848.  The 
main  dispute  between  the  parties  is  upon 
the  validity  of  this  patent;  and  the  decision 
upon  it  will  dispose  of  the  chief  points  in  con- 
troversy in  the  other. 

In  relation  to  the  first  point  (the  originality 
of  the  invention),  many  witnesses  have  been 
examined  on  both  sides. 

It  is  obvious  that,  for  some  years  before  Pro- 
fessor Morse  made  his  invention,  scientific  men 
in  different  parts  of  Europe  were  earnestly  en- 
gaged in  the  same  pursuit.  Electro-magnetism 
itself  was  a  recent  discovery,  and  opened  to 
them  a  new  and  unexplored  field  for  their  labors, 
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and  minds  of  a  high  order  were  engaged  in 
developing  its  power  and  the  purposes  to  which 
it  might  be  applied. 

107*]  •Professor  Henry,  of  the  Smithsonian 
Institute,  states  in  his  testimony  that,  prior  to 
the  winter  of  1819-20,  an  electro-magnetic  tele- 
^graph — that  is  to  say,  a  telegraph  operating  by 
the  combined  influence  of  electricity  and  mag- 
netism— was  not  possible;  that  the  scientific 
principles  on  which  it  is  founded  were  until 
then  unknown;  and  that  the  first  fact  of  elec- 
tro-magnetism was  discovered  by  Oersted,  of 
Ciopenhagen,  in  that  winter,  and  was  widely 
published,  and  the  account  everywhere  re- 
ceived with  interest. 

He  also  gives  an  account  of  the  various  dis- 
coveries, subsequently  made  from  time  to  time, 
by  different  persons  in  different  places,  develop- 
ing its  properties  and  powers,  and  among  them 
his  own.  He  commenced  his  researches  in 
1828,  and  pursued  them  with  ardor  and  success, 
from  that  time  until  the  telegraph  of  Professor 
Morse  was  established  and  in  actual  operation. 
And  it  is  due  to  him  to  say  that  no  one  has 
contributed  more  to  enlarge  the  knowledge  of 
electro-magnetism,  and  to  lay  the  foundations 
of  the  great  invention  of  which  we  are*speak- 
ing,  than  the  professor  himself. 

It  is  unnecessary,  hoi;^ever,  to  give  in  detail 
the  discoveries  enumerated  by  him — either  his 
own  or  those  of  others.  But  it  appears  from 
his  testimony  that  very  soon  after  the  discovery 
made  by  Oersted,  it  was  believed  by  men  of 
science  that  this  newly-discovered  power  might 
be  used  to  communicate  intelligence  to  distant 
places.  And  before  the  year  1823,  Ampere,  of 
Paris,  one  of  the  most  successful  cultivators  of 
physical  science,  proposed  to  the  French  Acad- 
emy a  plan  for  that  purpose.  But  his  project  was 
never  reduced  to  practice.  And  the  discovery 
made  by  Barlow,  of  the  Royal  Military  Academy 
of  Woolwich,  England,  in  1825,  that  the  gal- 
vanic current  greatly  diminished  in  power  as 
the  distance  increased,  put  at  rest,  for  a  time, 
all  attempts  to  construct  an  electro-magnetic 
telegraph.  Subsequent  discoveries,  however, 
revived  the  hope;  and  in  the  year  1832,  when 
Professor  Morse  appears  to  have  devoted  him- 
self to  the  subject,  the  conviction  was  general 
among  men  of  science  everywhere  that  the 
object  could,  and  sooner  or  later  would  be, 
accomplished. 

The  great  difficulty  in  their  way  wms  the 
fact  that  the  galvanic  current,  however  strong 
in  the  beginning,  became  gradually  weaker  as 
it  advanced  on  the  wire;  and  was  not  strong 
enough  to  produce  a  mechanical  effect,  after  a 
certain  distance  had  been  traversed.  But,  en- 
couraged by  the  discoveries  which  were  made 
from  time  to  time,  and  strong  in  the  belief  that 
an  electro -magnetic  telegraph  was  practicable, 
many  eminent  and  scientific  men  in  Europe  as 
well  as  in  this  country,  became  deeply  engaged 
in  endeavoring  to  surmount  what  appeared  to 
be  the  chief  obstacle  to  its  success.  And  in  this 

108*]  state  of  *things  it  ought  not  to  be  a 
matter  of  surprise  that  four  different  magnetic 
telegraphs,  purporting  to  have  overcome  the 
difficulty,  should  be  invented  and  made  public 
so  nearly  at  the  same  time  that  each  has 
claimed  a  priority;  and  that  a  close  and  careful 
scrutiny  of  the  facts  in  each  case  in  necessary 
to  decide  between  them.    The  inventions  were 
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so  nearly  simultaneous,  that  neither  inventor 
can  be  justly  accused  of  having  derived  any 
aid  from  the  discoveries  of  the  other. 

One  of  these  inventors.  Doctor  Steinheil,  of 
Munich,  in  Germany,  communicated  his  dis- 
covery to  the  Academy  of  Science  in  Paris,  on 
the  19th  of  July,  1838,  and  states  in  his  com- 
munication, that  it  had  been  in  operation  more 
than  a  year. 

Another  of  the  European  inventors.  Pro- 
fessor Wheatstone,  of  London,  in  the  month 
of  April,  1837,  explained  to  Professors  Henry 
and  Bache,  who  were  then  in  London,  his 
plan  of  an  electro-magnetic  telegraph,  and  ex- 
hibited to  them  his  method  of  bringing  into 
action  a  second  galvanic  circuit,  in  order  to 
provide  a  remedy  for  the  diminution  of  force 
in  a  long  circuit;  but  it  appears,  by  the  testi- 
mony of  Professor  Gale,  that  the  patent  to 
Wheatstone  and  Cooke  was  not  sealed  imtil 
January  21,  1840,  and  their  specification  was 
not  filed  until  the  2l8t  of  July,  in  the  same 
year;  and  there  is  no  evidence  that  any  de- 
scription of  it  was  published  before  1839. 

The  remaining  European  patent  is  that  of  Ed- 
ward Davy.  His  patent,  it  appears,  was  sealed 
on  the  4th  of  July,  1838,  but  his  specification 
was  not  filed  until  January  4,  1839;  and  when 
these  two  English  patents  are  brought  into 
competition  with  that  of  Morse,  they  must 
take  date  from  the  time  of  filing  their  respec- 
tive specifications.  For  it  must  be  borne  in 
mind  that,  as  the  law  then  stood  in  England, 
the  inventor  was  allowed  six  months  to  file 
the  description  of  his  invention  after  his  pat- 
ent was  sealed;  while,  in  this  country,  the 
filing  of  the  specification  is  simultaneous  with 
the  application  for  patents. 

The  defendants  contend  that  all,  or  at  least 
some  one  of  these  European  telegraphs,  were 
invented  and  made  public  before  the  discovery 
claimed  by  Morse;  and  that  the  process  and 
method  by  which  he  conveys  intelligence  to 
a  distance  is  substantially  the  same,  with  the 
exception  only  of  its  capacity  for  impressing 
upon  paper  the  marks  or  signs  described  in 
the  alphabet  he  invented. 

Waiving,  for  the  present,  any  remarks  upon 
the  identity  or  similitude  of  these  inventions, 
the  court  is  of  opinion  that  the  first  branch  of 
the  objection  cannot  be  maintained,  and  that 
Morse  was  the  first  and  original  inventor  of  the 
telegraph  described  in  his  specification,  and 
preceded  the  three  European  inventions  relied 
on  by  the  defendants. 

*The  evidence  is  full  and  clear,  that,  [*100 
when  he  was  returning  from  a  visit  to  Europe, 
in  1832,  he  was  deeply  engaged  upon  this  sub- 
ject during  the  voyage;  and  that  the  process 
and  means  were  so  far  developed  and  arranged 
in  his  own  mind,  that  he  was  confident  of  ulti- 
mate success.  It  is  in  proof  that  he  pursued 
these  investigations  with  unremitting  ardor  and 
industry,  interrupted  occasionally  by  pecuniary 
embarrassments;  and  we  think  that  it  is  es- 
tablished by  the  testimony  of  Professor  Gale 
and  others,  that  early  in  the  spring  of  1837, 
Morse  had  invented  his  plan  for  combining 
two  or  more  electric  or  galvanic  circuits,  with 
independent  batteries  for  the  purpose  of  over- 
coming the  diminished  force  of  electro-mag- 
netism in  long  circuits,  although  it  was  not 
disclosed  to  the  witness  until  afterwards;  and 
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that  there  is  reasonable  ground  for  believing 
that  he  had  so  far  completed  his  invention,  that 
the  whole  process,  combination,  powers  and 
machinery,  were  arranged  in  his  mind,  and 
that  the  delay  in  bringing  it  out  arose  from  his 
want  of  means.  For  it  required  the  highest 
order  of  mechanical  skill  to  execute  and  adjust 
the  nice  and  delicate  work  necessary  to  put  the 
telegraph  into  operation,  and  the  slightest 
error  or  defect  would  have  been  fatal  to  its 
success.  He  had  not  the  means  at  that  time  to 
procure  the  services  of  workmen  of  that  char- 
acter; and  without  their  aid  no  model  could  be 
prepared  which  would  do  justice  to  his  in- 
vention. And  it  moreover  required  a  large  siun 
of  money  to  procure  proper  materials  for  the 
work.  He,  however,  filed  his  caveat  on  the 
6th  of  October,  1837,  and,  on  the  7th  of  April, 
1838,  applied  for  his  patent,  accompanying  his 
application  with  a  specification  of  his  inven- 
tion, and  describing  the  process  and  means  used 
to  produce  the  effect.  It  is  true  that  O'Reilly, 
in  his  answer,  alleges  that  the  plan  by  which  he 
now  combines  two  or  more  galvanic  or  electric 
currents,  with  independent  batteries,  was  not 
contained  in  that  specification,  but  discovered 
and  interpolated  afterwards;  but  there  is  no 
evidence  whatever  to  support  this  charge.  And 
we  are  satisfied,  from  the  testimony,  that  the 
plan,  as  it  now  appears  in  his  specification,  had 
then  been  invented,  and  was  actually  intended 
to  be  described. 

With  this  evidence  before  us,  we  think  it  is 
evident  that  the  invention  of  Morse  was  prior 
to»that  of  Steinheil,  Wheatstone,  or  Davy.  The 
discovery  of  Steinheil,  taking  the  time  which 
he  himself  gave  to  the  French  Academy  of 
Science,  cannot  be  understood  as  carrying  it 
back  beyond  the  months  of  May  or  June,  1837. 
And  that  of  Wheatstone,  as  exhibited  to  Pro- 
fessors Henry  and  Bache,  goes  back  only  to 
April  in  that  year.  And  there  is  nothing  in 
the  evidence  to  carry  back  the  invention  of 
Davy  beyond  the  14th  of  January,  1839,  when 
110*]  his  specification  *was  filed,  except  a 
publication  said  to  have  been  made  in  the  Lon- 
don Mechanics'  Magazine,  January  20,  1838; 
and  the  invention  of  Morse  is  justly  entitled  to 
take  date  from  early  in  the  spring  of  1837.  And 
in  the  description  of  Davy's  invention,  as  given 
in  the  publication  of  January  20,  1838,  there  is 
nothing  specified  which  Morse  could  have 
borrowed;  and  we  have  no  evidence  to  show 
that  his  invention  ever  was  or  could  be  carried 
into  successful  operation. 

In  relation  to  Wheatstone,  there  would  seem 
to  be  some  discrepancy  in  the  testimony.  Ac- 
cording to  Professor  Gale's  testimony,  as  before 
mentioned,  the  specification  of  Wheatstone  and 
Ck)ok  was  not  filed  until  July  21,  1840,  and 
his  information  is  derived  from  the  London 
Journal  of  Arts  and  Sciences.  But  it  appears, 
by  the  testimony  of  Edward  F.  Barnes,  that 
this  tele^aph  was  in  actual  operation  in  1839. 
And,  in  the  case  of  The  Electric  Telegraph  Com- 
pany V.  Brett  &  Little,  10  Common  Pleas  Re- 
ports, by  Scott,  his  specification  is  said  to  have 
been  filed  December  12,  1837.  But  if  the  last- 
mentioned  date  is  taken  as  the  true  one,  it 
would  not  make  his  invention  prior  to  that  of 
Morse.  And  even  if  it  would,  yet  this  case 
must  be  decided  by  the  testimony  in  the  record, 
and  we  cannot  go  out  of  it,  and  take  into  con- 
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sideration  a  fact  stated  in  a  book  of  report*. 
Moreover,  we  have  noticed  this  case  merely  be- 
cause it  has  been  pressed  into  the  argument. 
The  appellants  do  not  mention  it  in  their  an- 
swer, nor  put  their  defense  on  it.  And  if  the  evi- 
dence of  its  priority  was  conclusive,  it  wooid 
not  avail  them  in  this  suit.  For  they  cannot 
be  allowed  to  surprise  the  patentee  by  evidenee 
of  a  prior  invention,  of  which  they  gave 
no  notice. 

But  if  the  priority  of  Morse's  invention 
more  doubtful,  and  it  was  conceded  that  in 
fact  some  one  of  the  European  inventors  had 
preceded  him  a  few  months  or  a  few  weeks, 
it  would  not  invalidate  his  patent.  The  Act  d 
Congress  provides  that,  when  the  patentee  be- 
lieves himself  to  be  the  first  inventor,  a 
previous  discovery  in  a  foreign  country  shaB 
not  render  his  patent  void,  unless  such  discov- 
ery, or  some  substantial  part  of  it,  had  been 
before  patented  or  described  in  a  printed  pub- 
lication. 

Now,  we  suppose  no  one  will  doubt  that  Moras 
believed  himself  to  be  the  original  invent<M', 
when  he  applied  for  his  patent  in  April,  1838. 
Steinheil's  discovery  does  not  appear  to  have 
been  ever  patented,  nor  to  have  been  described 
in  any  printed  publication  until  July  of  that 
year.  And  neither  of  the  English  inventions 
are  shown  by  the  testimony  to  have  been 
patented  until  after  Morse's  application  for  a 
patent,  uor  to  have  been  so  described  in  any 
previous  publication  as  to  embrace  *anj  [*111 
substantial  part  of  his  invention.  And  if  his 
application  for  a  patent  was  made  under  such 
circumstances,  the  patent  is  good,  even  if  in 
point  of  fact  he  was  not  the  mst  inventor. 

In  this  view  of  the  subject,  it  is  unnecessary 
to  compare  the  telegraph  of  Morse  with  thc^e 
European  inventions,  to  ascertain  whether 
they  are  substantially  the  same  or  not.  If  they 
were  the  same  in  every  particular,  it  would 
not  impair  his  riffhts.  But  it  is  impossible  to 
examine  them,  and  look  at  the  process  and  the 
machinery  and  results  of  each,  so  far  as  the 
facts  are  before  us,  without  perceiving  at  once 
the  substantial  and  essential  difference  between 
them  and  the  decided  superiority  of  the  (me  in- 
vented by  Professor  Morse. 

Neither  can  the  inquiries  he  made,  or  the 
information  or  advice  he  received,  from  men 
of  science  in  the  course  of  his  researches, 
impair  his  right  to  the  character  of  an  inventor. 
No  invention  can  possibly  be  made  consisting 
of  a  combination  of  different  elements  of  power, 
without  a  thorough  knowledge  of  the  proper- 
ties of  each  of  them,  and  the  mode  in  which 
they  operate  on  each  other.  And  it  can  make 
no  difirerence,  in  this  respect,  whether  he  de- 
rives his  information  from  books,  or  from  con- 
versation with  men  skilled  in  the  science.  If 
it  were  otherwise,  no  patent,  in  which  a  com- 
bination of  different  elements  is  used,  could 
ever  be  obtained.  For  no  man  ever  made  such 
an  invention  without  having  first  obtained  this 
information,  unless  it  was  discovered  by  boom 
fortunate  accident.  And  it  is  evident  that  such 
an  invention  as  the  £lectro-Mi4^etio  Telegraph 
could  never  have  been  brought  into  action  witn- 
out  it.  For  a  very  hig^  degree  of  sdentills 
knowledge  and  the  nicest  skill  in  the  mechanie 
arts  are  combined  in  it,  and  were  both  neces- 
sary to  bring  it  into  successful  operation.    And 
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the  fact  that  Morse  sought  and  obtained  the 
necessary  information  and  counsel  from  the 
best  sources,  and  acted  upon  it,  neither  im- 
pairs his  rights  as  an  inventor,  nor  detracts 
from  his  merits. 

Regarding  Professor  Morse  as  the  first  and 
original  inventor  of  the  Telegraph,  we  come  to 
the  objections  which  have  been  made  to  the 
validity  of  his  patent. 

We  do  not  think  it  necessary  to  dwell  upon 
the  objections  taken  to  the  proceedings  upon 
which  the  first  patent  was  issued,  or  to  the  ad- 
ditional specifications  of  the  re-issued  patent  of 
1848.  In  relation  to  the  first,  if  there  was  any 
alteration  at  the  suggestion  of  the  commissioner, 
it  appears  to  have  ^en  a  matter  of  form  rather 
than  of  substance;  and,  as  regards  the  second, 
there  is  nothing  in  the  proof  or  on  the  face  of 
the  re-issued  patent  to  show  that  the  invention 
therein  described  is  not  the  same  with  the  one 
intended  to  be  secured  by  the  original  patent.  It 
112*]  *was  re-issued  by  the  proper  lawful  au- 
thority; and  it  was  the  duty  of  the  commissioner 
of  patents  to  see  that  it  did  not  cover  more  than 
the  original  invention.  It  must  be  presumed, 
therefore,  that  it  does  not,  until  the  contrary 
appears.  Variations  from  the  description  given 
in  the  former  specification  do  not  necessarily 
imply  that  it  is  for  a  different  discovery.  The 
right  to  surrender  the  old  patent,  and  receive 
another  in  its  place,  was  given  for  the  purpose 
of  enabling  the  patentee  to  give  a  more  perfect 
description  of  his  invention,  when  any  mistake 
or  oversight  was  committed  in  his  first.  It 
necessarily,  therefore,  varies  from  it.  And  we 
see  nothing  in  the  re-issued  patent  that  may  not, 
without  proof  to  the  contrary,  be  regarded  as 
a  more  careful  description  than  the  former  one, 
explaining  moi:c  fully  the  nice  and  delicate 
manner  m  which  the  different  elements  of 
power  are  arranged  and  combined  together 
and  act  upon  one  another,  in  order  to  produce 
the  effect  described  in  the  specification.  Nor 
is  it  void  because  it  does  not  bear  the  same  date 
with  his  French  patent.  It  is  not  necessary  to 
Inquire  whether  the  application  of  Professor 
Morse  to  the  Patent  Office,  in  1838,  before  he 
went  to  France,  does  or  does  not  exempt  his 
patent  from  the  operation  of  the  Act  of  Con- 
gress upon  this  subject.  For,  if  it  should  be 
decided  that  it  does  not  exempt  it,  the  only  ef- 
fect of  that  decision  would  be  to  limit  the  mo- 
nopoly to  fourteen  years  from  the  date  of  the 
foreign  patent.  And,  in  either  case,  the  patent 
was  in  full  force  at  the  time  the  injunction  was 
granted  by  the  Circmt  Court,  and  when  the 
present  appeal  stood  regularly  for  hearing  in 
this  court. 

And  this  brings  us  to  the  exceptions  taken  to 
the  specification  and  claims  of  the  patentee  in 
the  re-issued  patent  of  1848. 

We  perceive  no  well-founded  objection  to  the 
description  which  is  given  of  the  whole  inven- 
tion and  its  separate  parts,  nor  to  his  right  to  a 
patent  for  the  first  seven  inventions  set  forth 
in  the  specification  of  his  claims.  The  difficulty 
arises  on  the  eighth. 

It  is  in  the  following  words: 

'^ghth.  I  do  not  propose  to  limit  myself  to 
the  specific  machinery  or  parts  of  machinery 
described  in  the  foregoing  specification  and 
daims;  the  essence  of  my  invention  being  the 
xm%  of  the  motive  power  of  the  electric  or  gal- 
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vanic  current,  which  I  call  electro-magnetism, 
however  developed,  for  marking  or  printing  in- 
telligible characters,  signs  or  letters,  at  any  dis- 
tances, being  a  new  application  of  that  power 
of  which  I  blaim  to  be  the  first  inventor  or  dis- 
coverer." 

It  is  impossible  to  misunderstand  the  extent 
of  this  claim.  He  claims  the  exclusive  right  to 
every  improvement  where  the  motive  power  is 
the  electric  or  galvanic  current,  and  the  result 
is  the  marking  or  printing  intelligible  charac- 
ters, signs  or  letters  at  a  distance. 

*If  this  claim  can  be  maintained,  it  [*11S 
matters  not  by  what  process  or  machinery  the 
result  is  accomplished.  For  aught  that  we  now 
know  some  future  inventor,  in  the  onward 
march  of  science,  may  discover  a  mode  of 
writing  or  printing  at  a  distance  by  means  of 
the  electric  or  galvanic  ciurent,  without  using 
any  part  of  the  process  or  combination  set  forth 
in  the  plaintiff^s  specification.  His  invention 
may  be  less  complicated — less  liable  to  get  out 
of  order — less  expensive  in  construction,  and  in 
its  operation.  But  yet  if  it  is  covered  by  this 
patent  the  inventor  could  not  use  it,  nor  the 
public  have  the  benefit  of  it  without  the  per- 
mission of  this  patentee. 

Nor  is  this  all;  while  he  shuts  the  door 
against  the  inventions  of  other  persons,  the  pat- 
entee would  be  able  to  avail  himself  of  new  dis- 
coveries in  the  properties  and  powers  of  elec- 
tro-magnetism which  scientific  men  miffht 
bring  to  light.  For  he  says  he  does  not  confine 
his  claim  to  the  machinery  or  parts  of  machin- 
ery, which  he  specifies;  but  claims  for  himself 
a  monopoly  in  its  use,  however  developed,  for 
the  purpose  of  printing  at  a  distance.  New 
discoveries  in  physical  science  may  enable  him 
to  combine  it  with  new  agents  and  new  ele- 
ments, and  by  that  means  attain  the  object  in 
a  manner  superior  to  the  present  process  and 
altogether  different  from  it.  And  if  he  can 
secure  the  exclusive  use  by  his  present  patent 
he  may  vary  it  with  every  new  discovery  and 
development  of  the  science,  and  need  place 
no  description  of  the  new  manner,  process  or 
machinery,  upon  the  records  of  the  patent  of- 
fice. And  when  his  patent  expires,  the  pub- 
lic must  apply  to  him  to  learn  what  it  is.  In 
fine,  he  claims  an  exclusive  right  to  use  a  man- 
ner and  process  which  he  has  not  described 
and  indeed  had  not  invented,  and  therefore 
could  not  describe  when  he  obtained  his  patent. 
The  Court  is  of  opinion  that  the  claim  is  too 
broad,  and  not  warranted  by  law. 

No  one,  we  suppose,  will  maintain  that  Ful- 
ton could  have  taken  out  a  patent  for  his  in- 
vention of  propelling  vessels  by  steam,  describ- 
ing the  process  and  machinery  he  used,  and 
claimed  under  it  the  exclusive  right  to  use  the 
motive  power  of  steam,  however  <developed. 
for  the  purpose  of  propelling  vessels.  It  can 
hardly  be  supposed  that  under  such  a  patent 
he  could  have  prevented  the  use  of  the  im- 
proved machinery  which  science  has  since  in- 
troduced; although  the  motive  power  is  steam, 
and  the  result  is  the  propulsion  of  vessels. 
Neither  could  the  man  who  first  discovered 
that  steam  might,  by  a  proper  arrangement  of 
machinery,  be  used  as  a  motive  power  to  grind 
com  or  spin  cotton,  claim  the  right  to  the  ex- 
clusive use  t>f  steam  as  a  motive  power  for  the 
purpose  of  producing  such  effects. 
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Again,  the  use  of  steam  as  a  motive  power 
in  printing  presses  is  comparatively  a  modern 
114*]  discovery.  Was  the  first  inventor  *of 
a  machine  or  process  of  this  kind  entitled  to  a 
patent,  giving  him  the  exclusive  right  to  use 
steam  as  a  motive  power,  however  developed,  for 
the  purpose  of  marking  or  printing  intelligible 
characters?  Gould  he  have  prevented  the  use 
of  any  other  press  subsequently  invented  where 
steam  was  used  ?  Yet  so  far  as  patentable  rights 
are  'concerned  both  improvements  must  stond 
on  the  same  principles.  Both  use  a  known  mo- 
tive power  to  print  intelligible  marks  or  letters ; 
and  it  can  make  no  difference  in  their  legal 
rights  under  the  patent  laws,  whether  the 
printing  is  done  near  at  hand  or  at  a  distance. 
Both  depend  for  success  not  merely  upon  the 
motive  power,  but  upon  the  machinery  with 
which  it  is  combined.  And  it  has  never,  we 
believe,  been  supposed  by  anyone,  that  the 
first  inventor  of  a  steam  printing  press  was 
entitled  to  the  exclusive  use  of  steam,  as  a  mo- 
tive power,  however  developed,  for  marking  or 
printing  intelligible  characters. 

Inde^,  the  acts  of  the  patentee  himself  are 
inconsistent  with  the  claim  made  in  his  behalf. 
For  in  1846  he  took  out  a  patent  for  his  new 
improvement  of  local  circuits,  by  means  of 
which  intelligence  could  be  printed  at  interme- 
diate places  along  the  main  line  of  the  tele- 
graph; and  he  obtained  a  re-issued  patent  for 
this  invention  in  1848.  Yet  in  this  new  inven- 
tion the  electric  or  galvanic  current  was  the 
motive  power,  and  writing  at  a  distance  the  ef- 
fect. The  power  was  undoubtedly  developed, 
by  new  machinery  and  new  combinations.  But 
if  his  eighth  claim  could  be  sustained,  this  im- 
provement would  be  embraced  by  his  first  pat- 
ent. And  if  it  was  so  embraced,  his  patent  for 
the  local  circuits  would  be  illegal  and  void.  For 
ne  could  not  take  out  a  subsequent  patent  for  a 
portion  of  his  first  invention,  and  thereby  ex- 
tend his  monopoly  beyond  the  period  limited 
by  law. 

Many  cases  have  been  referred  to  in  the  ar- 
iifument,  which  have  been  decided  upon  this 
subject,  in  the  English  and  American  courts. 
We  shall  speak  of  those  only  which  seem  to  be 
considered  as  leading  ones.  And  those  most 
relied  on,  and  pressed  upon  the  court,  in  behalf 
of  the  patentee,  are  the  cases  which  arose  in 
England  upon  Neilson's  patent  for  the  intro- 
duction of  heated  air  between  the  blowing  ap- 
paratus and  the  furnace,  in  the  manufacture  of 
iron. 

The  leading  case  upon  this  patent,  is  that  of 
Neilson  et  al.  v.  Harford  et  al.  in  the  English 
CJourt  of  Exchequer.  It  was  elaborately  ar- 
gued and  appears  to  have  been  carefully  con- 
sidered by  the  court.    The  case  was  this: 

Neilsoui  in  his  specification,  described  his 
invention  as  one  for  the  improved  application 
of  air  to  produce  heat  in  fires,  forges  and  fur- 
naces, where  a  blowing  apparatus  is  required. 
And  it  was  to  be  applied  as  follows:  The  blast 
115*]  or  current  of  air  produced  'by  the  blow- 
ing apparatus  was  to  be  passed  from  it  into  an 
air  vessel  or  receptacle  made  sufficiently  strong 
to  endure  the  blast ;  and  through  or  from  that 
vessel  or  receptacle  by  means  of  a  tube,  pipe, 
or  aperture  into  the  fire,  the  receptacle  be  kept 
artincially  heated  to  a  considerable  temperature 
by  heat  externally  applied.  He  then  described 
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in  rather  general  terms  the  manner  in  ^w] 
the  receptacle  might  be  constructed  and  heated, 
and  the  air  conducted  through  it  to  the  fire: 
stating  that  the  form  of  the  receptacle  was  not 
material,  nor  the  manner  of  applying  heat  to  it. 
In  the  action  above-mentioned  for  the  infringe- 
ment of  this  patent,  the  defendant  among  other 
defenses  insisted,  that  the  machinery  for  heat- 
ing the  air  and  throwing  it  hot  into  the  furnace 
was  not  sufficiently  described  in  the  specifica- 
tion, and  the  patent  void  on  that  account;  and 
also,  that  a  patent  for  throwing  hot  air  into 
the  furnace,  instead  of  cold,  and  thereby  in- 
creasing the  intensity  of  the  heat,  was  a  patent 
for  a  principle,  and  that  a  principle  was  not 
patentable. 

Upon  the  first  of  these  defenses,  the  jury 
found  that  a  man  of  ordinary  skill  and  knowl- 
edge of  the  subject,  looking  at  the  specification 
alone,  could  construct  such  an  apparatus  as 
would  be  productive  of  a  beneficial  result,  sof- 
ficient  to  make  it  worth  while  to  adapt  it  to 
the  machinery  in  all  cases  of  forges,  cupolas 
and  furnaces,  where  the  blast  is  used. 

And  upon  the  second  ground  of  defense. 
Baron  Parke,  who  delivered  the  opinion  of  the 
court,  said: 

''It  is  very  difficult  to  distinguish  it  from 
the  specification  of  a  patent  for  a  principle, 
and  this  at  first  created  in  the  minds  of  the 
court  much  difficulty;  but  after  full  considera- 
tion we  think  that  the  plaintiff  does  not  merelj 
claim  a  principle,  but  a  machine,  embodying  a 
principle,  and  a  very  valuable  one.  We  think 
the  case  must  be  considered  as  if  the  principle 
being  well  known,  the  plaintiff  had  first  in- 
vented a  mode  of  applying  it  by  a  mechanical 
apparatus  to  furnaces,  and  his  invention  then 
consists  in  this:  by  interposing  a  receptacle  for 
heated  air  between  the  blowing  apparatus  and 
the  furnace.  In  this  receptacle  he  directs  the 
air  to  be  heated  by  the  application  of  heat  ex- 
ternally to  the  receptacle,  and  thus  he  accom- 
plishes the  object  of  applying  the  blast,  which 
was  before  cold  air,  in  a  heated  state  to  the 
furnace." 

We  see  nothing  in  this  opinion  differing  in 
any  degree  from  the  familiar  principles  of  law 
applicable  to  patent  cases.  Neilson  claimed  no 
particular  mode  of  constructing  the  receptacle, 
or  of  heating  it.  He  pointed  out  the  manner 
in  which  it  might  be  done;  but  admitted  that 
it  might  also  be  done  in  a  variety  of  ways ;  and 
at  a  higher  or  lower  temperature;  and  that  all 
of  them  would  produce  the  effect  in  a  greater 
or  less  *degree,  provided  the  air  was  [*  1 1  • 
heated  by  passing  through  a  heated  receptacle. 
And  hence  it  seems  tmit  the  court  at  first 
doubted,  whether  it  was  a  patent  for  anytfainff 
more  than  the  discovery  that  hot  air  would 
promote  the  ignition  of  fuel  better  than  cold. 
And  if  this  had  been  the  construction,  ths 
court,  it  appears,  would  have  held  his  patent  to 
be  void;  because  the  discovery  of  a  principle 
in  natural  philosophy  or  physical  science,  is 
not  patentable. 

But  after  much  consideration,  it  was  finally 
decided  that  this  principle  must  be  regarded  as 
well  known,  and  that  the  plaintiff  had  invented 
a  mechanical  mode  of  applying  it  to  furnaces; 
and  that  his  invention  consisted  in  interposing 
a  heated  receptacle,  between  the  blower  ana 
the  furnace,  and  by  this  means  heating  the  air 
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after  St  left  the  blower,  and  before  it  was  thrown 
into  the  fire.  Whoever,  therefore,  used  this 
nethod  of  throwing  hot  air  into  the  furnace, 
used  the  process  he  had  invented,  and  thereby 
infringed  his  patent,  although  the  form  of  the 
receptacle  or  the  mechanical  arrangements  for 
heating  it,  might  be  different  from  those  de 
scribed  by  the  patentee.  For  whatever  form 
was  adopted  for  the  receptacle,  or  whatever 
mechanical  arrangements  were  made  for  heating 
it,  the  effect  would  be  produced  in  a  greater  or 
less  degree,  if  the  heated  receptacle  was  placed 
between  the  blower  and  the  furnace,  and  the 
current  of  air  passed  through  it. 

Undoubtedly,  the  principle  that  hot  air  will 
promote  the  ignition  of  fuel  better  than  cold, 
was  embodied  in  this  machine.  But  the  patent 
was  not  supported  because  this  principle  was 
embodied  in  it.  He  would  have  been  equally 
entitled  to  a  patent,  if  he  had  invented  an  im- 
provement in  the  mechanical  arrangements  of 
the  blowing  apparatus,  or  in  the  furnace,  while 
a  cold  current  of  air  was  still  used.  But  his 
patent  was  supported,  because  he  had  invented 
a  mechanical  apparatus,  by  which  a  current  of 
hot  air,  instead  of  cold,  could  be  thrown  in.' 
And  this  new  method  was  protected  by  his  pat- 
ent. The  interposition  of  a  heated  receptacle, 
in  any  form,  was  the  novelty  he  invented. 

We  do  not  perceive  how  the  claim  in  the  case 
before  us  can  derive  any  countenance  from 
this  decision.  If  the  Court  of  Exchequer  had 
said  that  Neilson's  patent  was  for  the  discovery, 
that  hot  air  would  promote  ignition  better  than 
cold,  and  that  he  had  an  exclusive  right  to  use 
it  for  that  purpose,  there  might,  perhaps,  have 
been  some  reason  to  rely  upon  it.  But  the 
court  emphatically  denied  his  right  to  such  a 
patent.  And  his  claim,  as  the  patent  was  con- 
6 trued  and  supported  by  the  court,  is  altogether 
unlike  that  of  the  patentee  before  us. 

For  Neilson  discovered,  that  by  interposing 
117*]  a  heated  receptacle  'between  the  blower 
and  the  furnace,  and  conducting  the  current  of 
air  through  it,  the  heat  in  the  furnace  was  in- 
creased. And  this  effect  was  always  produced, 
whatever  might  be  the  form  of  the  receptacle, 
or  the  mechanical  contrivances  for  heating  it, 
or  for  passing  the  current  of  air  through  it,  and 
into  the  furnace. 

But  Professor  Morse  has  not  discovered  that 
the  electric  or  galvanic  current  will  always 
print  at  a  distance,  no  matter  what  may  be  the 
form  of  the  machinery  or  mechanical  contriv- 
ances through  which  it  passes.  You  may 
use  electro-magnetism  as  a  motive  power,  and 
yet  not  produce  the  described  effect,  that  is, 
print  at  a  distance  intelligible  marks  or  signs. 
To  produce  that  effect,  it  must  be  combined 
with,  and  passed  through,  and  operate  upon, 
certain  complicated  and  delicate  machinery,  ad- 
justed and  arranged  upon  philosophical  prin- 
ciples, and  prepared  by  the  highest  mechanical 
skill.  And  it  is  the  high  praise  of  Professor 
Morse,  that  he  has  been  able,  by  a  new  combi- 
nation of  known  powers,  of  which  electro-mag- 
netism is  one,  to  discover  a  method  by  which 
intelligible  marks  or  signs  may  be  printed  at 
a  distance.  And  for  the  method  or  process  thus 
discovered,  he  is  entitled  to  a  patent.  But  he 
has  not  discovered  that  the  electro-magnetic 
current,  used  as  motive  power,  in  any  other 
method,  and  with  any  other  combination,  will 
do  as  well. 
14  li.  ed. 


We  have  commented  on  the  case  in  the  Ck>urt 
of  Exchequer  more  fully,  because  it  has  at- 
tracted much  attention  in  the  courts  of  this 
coimtry,  as  well  as  in  the  English  courts,  and 
has  been  differently  imderstood.  And  perhaps 
a  mistaken  construction  of  that  decision  has 
led  to  the  broad  claim  in  the  patent  now  imder 
^.consideration. 

We  do  not  deem  it  necessary  to  remark  upon 
th«  other  decisions,  in  relation  to  Neilson's 
patent,  nor  upon  the  other  cases  referred  to, 
which  stand  upon  similar  principles.  The  ob- 
servations we  have  made  on  the  case  in  the 
CJourt  of  Exchequer,  will  equally  apply  to  all 
of  them. 

We  proceed  to  the  American  decisions.  And 
the  principles  herein  stated,  were  fully  recog- 
nized by  this  court  in  the  case  of  Leroy  et  al. 
V.  Tatham  et  al.  decided  at  the  last  term,  14 
How.  156. 

It  appeared  that  in  that  case  the  patentee 
had  discovered  that  lead,  recently  set,  would, 
imder  heat  and  pressiu*e  in  a  close  vessel,  re- 
unite perfectly,  after  a  separation  of  its  partb, 
so  as  to  make  wrought,  instead  of  cast  pipe. 
And  the  court  held  that  he  was  not  entitled  to 
a  patent  for  this  newly  discovered  principle  or 
quality  in  lead;  and  that  such  a  discovery  was 
not  patentable.  But  tnat  he  was  entitled  to  a 
patent  for  the  new  process  or  method  in  the 
art  of  making  lead  pipe,  which  this  Mis-  [*118 
covery  enabled  him  to  invent  and  employ;  and 
was  bound  to  describe  such  process  or  method, 
fully,  in  his  specification. 

Many  cases  have  also  been  referred  to,  which 
were  decided  in  the  circuit  courts.  It  will  be 
found,  we  think,  upon  careful  examination, 
that  all  of  them,  previous  to  the  decision  on 
Neilson's  patent,  maintain  the  principles  on 
which  this  decision  is  made.  Since  that  case 
was  reported,  it  is  admitted,  that  decisions 
have  been  made,  which  would  seem  to  ex- 
tend patentable  rights  beyond  the  limits  here 
marked  out.  As  we  have  already  said,  we  see 
nothing  in  that  opinion  which  would  sanction 
the  introduction  of  any  new  principle  in  the 
law  of  patents.  But  if  it  were  otherwise,  it 
would  not  justify  this  court  in  departing  from 
what  we  consider  as  established  principles  in 
the  American  courts.  And  to  show  what  was 
heretofore  the  doctrine  upon  this  subject,  we 
refer  to  the  annexed  cases.  We  do  not  stop 
to  comment  on  them,  because  such  an  examina- 
tion would  extend  this  opinion  beyond  all  rea- 
sonable bounds.  Wyeth  v.  Stone,  1  Story,  270, 
285;  Blanchard  v.  Sprague,  3  Sumn.  540.  The 
first-mentioned  case  is  directly  in  point. 

Indeed,  independently  of  judicial  authority, 
we  do  not  think  that  the  language  used  in  the 
Act  of  Congress  can  justly  be  expounded  other- 
wise. 

The  5th  section  of  the  Act  of  1836  declares 
that  a  patent  shall  convey  to  the  inventor  for  a 
term  not  exceeding  fourteen  years,  the  exclu- 
sive right  of  making,  using,  and  vending  to 
others  to  be  used,  his  invention  or  discovery; 
referring  to  the  specifications  for  the  particu- 
lars thereof. 

The  6th  section  directs  who  shall  be  entitled 
to  a  patent,  and  the  terms  and  conditions  on 
which  it  may  be  obtained.  It  provides  that 
any  person  shall  be  entitled  to  a  patent  who 
has  discovered  or  invented  a  new  and  useful 
art,  machinery,  manufacture  or  composition  of 
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matter;  or  a  new  and  useful  improvement  on 
any  previous  discovery  in  either  of  them.  But 
before  'he  receives  a  patent,  he  shall  deliver  a 
written  description  of  his  invention  or  discov- 
ery, ''and  of  the  manner  and  process  of  mak- 
ing, constructing,  using  and  compounding  the 
same/'  in  such  exact  terms  as  to  enable  any 
person  skilled  in  the  art  or  science  to  which  it 
appertains,  or  with  which  it  is  most  nearly 
connected,  to  make,  construct,  compound  and 
use  the  fame. 

This  court  has  decided,  that  the  specification 
required  by  this  law  is  a  part  of  a  patent;  and 
that  the  patent  issues  for  the  invention  de- 
scribed in  the  specification. 

Now,  whether  the  Telegraph  is  regarded  as  an 
art  or  machine,  the  manner  and  process  of  mak- 
ing or  using  it  must  be  set  forth  in  exact  terms. 
The  Act  of  Congress  makes  no  difference  in  this 
respect  between  an  art  and  a  machine.  An  im- 
119*3  provement  *in  the  art  of  making  bar 
iron  or  spinning  cotton  must  be  so  described; 
and  80  must  the  art  of  printing  by  the  motive 
power  of  steam.  And  in  all  of  these  cases  it 
has  always  been  held,  that  the  patent  embraces 
nothing  more  than  the  improvement  described 
and  claimed  ate  new,  and  that  anyone  who  af- 
terwards discovered  a  method  of  accomplishing 
the  same  object,  substantially  and  essentially 
differing  from  the  one  described,  had  a  right 
to  use  It.  Oan  there  be  any  good  reason  why 
the  art  of  printing  at  a  distance,  by  means  of 
the  motive  power  of  the  electric  or  galvanic 
current,  should  stand  on  different  principles? 
Is  there  any  reason  why  the  inventor's  patent 
should  cover  broader  ground?  It  would  be 
difficult  to  discover  anything  in  the  Act  of 
Congress  which  would  justify  this  distinction. 
The  specification  of  this  patentee  describes  his 
invention  or  discovery,  and  the  manner  and 
process  of  constructing  and  using  it;  and  his 
patent,  like  inventions  in  the  other  arts  above 
mentioned,  covers  nothing  more. 

The  provisions  of  the  Acts  of  Congress  in 
relation  to  patents  may  be  summed  up  in  a  few 
words. 

Whoever  discovers  that  a  certain  useful  re- 
sult will  be  produced,  in  any  art,  machine, 
manufacture  or  composition  of  matter,  by  the 
use  of  certain  means,  is  entitled  to  a  patent  for 
it;  provided  he  specifies  the  means  he  uses  in 
a  manner  so  full  and  exact,  that  anyone 
skilled  in  the  science  to  which  it  appertains, 
can,  by  using  the  means  he  specifies,  without 
any  addition  to  or  subtraction  from  them,  pro- 
duce precisely  the  result  he  describes.  And  if 
this  cannot  be  done  by  the  means  he  describes, 
the  patent  is  void.  And  if  it  can  be  done,  then 
the  patent  confers  on  him  the  exclusive  right 
to  use  the  means  he  specifies  to  produce  the  re- 
sult or  effect  he  describes,  and  nothing  more. 
And  it  makes  no  difference,  in  this  respect, 
whether  the  effect  is  produced  by  chemical 
agency  or  combination;  or  by  the  application 
of  discoveries  or  principles  in  natural  philoso- 
phy known  or  unknown  before  his  invention; 
or  by  machinery  acting  altogether  upon  me- 
chanical principles.  In  either  case  he  must 
describe  the  manner  and  process  as  above  men- 
tioned, and  the  end  it  accomplishes.  And  any- 
one may  lawfully  accomplish  the  same  end 
without  infrin^ng  the  patent,  if  he  uses  means 
substantially  different  from  those  described. 
62« 


Indeed,  if  the  eighth  claim  of  the  patentee 
can  be  maintained,  there  was  no  necessity  for 
any  specification,  further  than  to  say  that  he 
had  discovered  that,  by  using  the  motive  power 
of  electro-magnetism,  he  comd  print  intelligible 
characters  at  any  distance.  We  presume  it 
will  be  admitted  on  all  hands,  that  no  patent 
could  have  issued  on  such  a  specification.  Yet 
this  claim  can  derive  no  aid  from  the  specifiea- 
tion  filed.  It  is  outside  *of  it,  and  the  [*129 
patentee  claims  beyond  it.  And  if  it  stands,  it 
must  stand  simply  on  the  ground  that  tbe 
broad  terms  above  mentioned  were  a  sufficient 
description,  and  entitled  him  to  a  patent  in 
terms  equally  broad.  In  our  judgment  the  Aet 
of  Congress  cannot  be  so  construed. 

The  patent  then  being  ille^l  and  void,  so 
far  as  respects  the  eighth  claim,  the  question 
arises  whether  the  whole  patent  is  void,  unless 
this  portion  of  it  is  disclaimed  in  a  reasonable 
time,  after  the  patent  issued. 

It  has  been  urged,  on  tbe  part  of  the  com- 
plainants, that  there  is  no  necessity  for  m  dis- 
claimer in  a  case  of  this  kind.  That  it  is  re* 
quired  in  those  cases  onl^  in  which  the  party 
commits  an  error  in  fact,  m  claiming  something 
which  was  known  before,  and  of  which  he  was 
not  the  first  discoverer;  that  in  this  case  he  was 
the  first  to  discover  that  the  motive  power  of 
electro-magnetism  might  be  used  to  write  at  a 
distance;  and  that  his  error,  if  any,  was  &  mis* 
take  in  law,  in  supposing  his  invention,  aa  de- 
scribed  in  his  specification,  authorized  th^ 
broad  claim  of  exclusive  privilege;  and  that  the 
claim  therefore  may  be  regarded  as  a  nullity, 
and  allowed  to  stand  in  the  patent  without  a 
disclaimer,  and  without  affecting  the  validity 
of  the  patent. 

This  distinction  can  hardly  be  maintstined. 
The  Act  of  Congress  above  recited,  reouires 
that  the  invention  shall  be  so  described,  that  a 
person  skilled  in  the  science  to  which  it  apper- 
tains, or  with  which  it  is  most  nearly  con- 
nected, shall  be  able  to  construct  the  improve- 
ment from  the  description  given  by  tne  in- 
ventor. 

Now,  in  this  case,  there  is  no  description  hot 
one,  of  a  process  by  which  signs  or  letters  may 
be  printed  at  a  distance.  And  yet  he  claims 
the  exclusive  right  to  any  other  mode  and  any 
other  process,  although  not  described  by  him, 
by  which  the  end  can  be  accomplished,  if 
electro-magnetism  is  used  as  the  motive  power. 
That  is  to  say,  he  claims  a  patent  for  an  effect 
produced  by  the  use  of  electro-magnetism  dis- 
tinct from  the  process  or  machinery  necessary 
to  produce  it.  The  words  of  the  Acts  of  Con- 
gress above  quoted  show  that  no  patent  can 
lawfully  issue  upon  such  a  claim.  For  he 
claims  what  he  has  not  described  in  the  man- 
ner re(juired  by  law.  And  a  patent  for  such  a 
claim  IS  as  strbngly  forbidden  by  the  Act  of 
Congress,  as  if  some  other  person  had  invented 
it  before  him. 

Why,  therefore,  should  he  be  required  ana 
permitted  to  disclaim  in  the  one  case  and  not 
in  the  other?  The  evil  is  the  same  if  he  claims 
more  than  he  has  invented  although  no  other 
person  has  invented  it  before  him.  He  pre- 
vents others  from  attempting  to  improve  upon 
the  manner  and  process  which  he  has  described 
in  his  specification — and  may  deter  the  publle 
^from  using  it,  even  if  discovered.    He  [*1S1 
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can  lawfully  claim  only  what  he  has  invented 
and  described,  and  if  he  claims  more  his  patent 
is  void.  And  the  judgment  in  this  case  must 
be  against  the  patentee,  unless  he  is  within  the 
Act  of  Congress  which  gives  the  right  to  dis- 
claim. 

The  law  which  requires  and  permits  him  to 
disclaim,  is  not  penal  but  remedial.  It  is  in- 
tended for  the  protection  of  the  patentee  as 
well  as  the  public,  and  ought  not,  therefore,  to 
receive  a  construction  that  would  restrict  its 
operation  within  narrower  limits  than  its  words 
fairly  import.  It  provides  "that  when  any 
patentee  shall  have  in  his  specification  claimed 
to  be  the  first  and  original  inventor  or  dis- 
coverer of  any  material  or  substantial  part  of 
the  thing  patented,  of  which  he  was  not  the 
first  and  original  inventor,  and  shall  have  no 
legal  or  just  claim  to  the  same,"  he  must  dis- 
claim in  order  to  protect  so  much  of  the  claim 
as  is  legally  patented. 

Whether,  therefore,  the  patent  is  illegal  in 
part  because  he  claims  more  than  he  has  suf- 
ficiently described,  or  more  than  he  invented, 
he  must  in  either  case  disclaim,  in  order  to 
save  the  portion  to  which  he  is  entitled;  and  he 
is  allowed  to  do  so  when  the  error  was  com- 
mitted by  mistake. 

A  different  construction  would  be  unjust  to 
the  public,  as  well  as  to  the  patentee,  and  de- 
feat the  manifest  object  of  the  law,  and  pro- 
duce the  very  evil  against  which  it  intended  1o 
guard. 

It  appears  that  no  disclaimer  has  yet  been  en- 
tered at  the  Patent  Office.  But  the  delay  in  en- 
tering it  is  not  unreasonable*  For  the  objec- 
tionable claim  was  sanctioned  by  the  head  of 
the  office:  it  has  been  held  to  be  valid  by  a 
circuit  court,  and  differences  of  opinion  in  re- 
lation to  it  are  found  to  exist  among  the  jus- 
tices of  this  court.  Under  such  circumstances 
the  patentee  had  a  right  to  insist  upon  it,  and  not 
disclaim  it  until  the  highest  court  to  which  it 
could  be  carried  had  pronounced  its  judgment. 
The  omission  to  disclaim,  therefore,  does  not 
render  the  patent  altogether  void ;  and  he  is  en- 
titled to  proceed  in  this  suit,  for  an  infringe- 
ment of  that  part  of  his  invention  which  is 
legally  claimed  and  described.  But  as  no  dis- 
claimer was  entered  in  the  Patent  Office  before 
this  suit  was  instituted,  he  cannot,  under  the 
Act  of  Congress,  be  allowed  costs  against  the 
wrong-doer,  although  the  infringement  should 
be  proved.  And  we  think  it  is  proved  by  the 
testimony.  But,  as  the  question  of  infringe- 
ment embraces  both  of  the  re- issued  patents,  it 
is  proper,  before  we  proceed  to  that  part  of  the 
case,  to  notice  the  objections  made  to  the  second 
patent  for  the  local  circuits,  which  was  orig- 
inally obtained  in  1846  and  re-issued  in  1848. 

It  is  certainly  no  objection  to  this  patent, 
that  the  improvement  is  embraced  by  the 
122*]  eighth  claim  in  the  former  one.  •We 
have  already  said  that  this  claim  is  void,  and 
that  the  former  patent  covers  nothing  but  the 
first  seveu  inventions  specifically  mentioned. 

Nor  can  its  validity  be  impeached  upon  the 
ground  that  it  is  an  improvement  upon  a  former 
invention,  for  which  the  patentee  had  himself 
already  obtained  a  patent.  It  is  true  that  under 
the  Act  of  1836,  sec.  13,  it  was  in  the  power  of 
Professor  Morse,  if  he  desired  it,  to  annex  this 
improvement  to  his  former  specification^  so  as 
14  li.  ed. 


to  make  it  from  that  time  a  part  of  the  origin- 
al patent.  But  there  is  nothing  in  the  Act  that 
forbids  him  to  take  out  a  new  patent  for  the 
improvement,  if  he  prefers  it.  Any  other  in- 
ventor might  do  so;  and  there  can  be  no  reason, 
in  justice  or  in  policy,  for  refusing  the  like 
privilege  to  the  original  inventor.  And  when 
there  is  no  positive  law  to  the  contrary,  he  must 
stand  on  the  same  footing  with  any  other  in- 
ventor of  an  improvement  upon  a  previous  dis- 
covery. Nor  is  he  bound  in  his  new  patent  to 
refer  specially  to  his  former  one.  All  that  the 
law  requires  of  him  is  that  he  shall  not  claim 
as  new,  what  is  covered  by  a  former  invention, 
whether  made  by  himself  or  any  other  person. 

It  is  said,  however,  that  this  alleged  improve- 
ment is  not  new,  and  is  embraced  in  his  former 
specification;  and  that  if  some  portion  of  it  is 
new,  it  is  not  so  described  as  to  distinguish  the 
new  from  the  old. 

It  is  difficult,  perhaps  impossible,  to  discuss 
this  part  of  the  case  so  as  to  be  understood  by 
anyone  who  has  not  a  model  before  him,  or 
perfectly  familiar  with  the  machinerv  and 
operations  of  the  Telegraph.  We  shall  not, 
therefore,  attempt  to  describe  minutely  the 
machinery  or  its  mode  of  operation.  So  far  as 
this  can  be  done  intelligibly,  without  the  aid  of 
a  model  to  point  to,  it  has  been  fullv  and  well 
done  in  the  opinion  delivered  by  tne  learned 
judge  who  decided  this  case  in '  the  Circuit 
Court.  All  that  we  think  is  useful  or  necessary 
to  say  is,  that  after  a  careful  examination  of 
the  patents,  we  think  the  objection  on  this 
ground  is  not  tenable.  The  force  of  the  ob- 
jection is  mainly  directed  upon  the  receiving 
magnet,  which  it  is  said  is  a  part  of  the  ma- 
chinery of  the  first  patent,  and  performs  the 
same  office.  But  the  receiving  magnet  is  not  of 
itself  claimed  as  a  new  invention.  It  is  claimed 
as  a  part  of  a  new  combination  or  arrangement 
to  produce  a  new  result.  And  this  combmation 
does  produce  a  new  and  useful  result.  For,  by 
this  new  combination,  and  the  arrangement  and 
position  of  the  receiving  magnet,  the  local  and 
independent  circuit  is  opened  by  the  electric  or 
galvanic  current,  as  it  passes  on  the  main  line, 
without  interrupting  it  in  its  course;  and  the 
intelligence  it  conveys  is  recorded  almost  at  the 
same  moment  at  the  *end  of  the  line  of  [*123 
the  Telegraph,  and  at  the  different  local  offices 
on  its  way.  And  it  hardly  needs  a  model  or  a 
minute  examination  of  the  machinery  to  be 
satisfied  that  a  telegraph  which  prints  the  in- 
telligence it  conveys  at  different  places,  by 
means  of  the  current,  as  it  passes  along  on  the 
main  line,  must  necessarily  require  a  different 
combination  and  arrangement  of  powers  from 
the  one  that  prints  only  at  the  end.  The  ele- 
ments which  compose  it  may  all  have  been  used 
in  the  former  invention;  but  it  is  evident  that 
their  arrangement  and  combination  must  be 
different  to  produce  this  new  effect.  The  new 
patent  for  the  local  circuits  was  therefore 
properly  granted;  and  we  perceive  no  well- 
founded  objection  to  the  specification  or  claim 
contained  in  the  re-issued  patent  of  1848. 

The  two  re-issued  patents  of  1848,  being  both 
valid,  with  the  exception  of  the  eighth  claim  in 
the  first,  the  only  remaining  question  is,  wheth- 
er they  or  either  of  them  have  been  infringed 
by  the  defendants. 

The  same  difficulty  arises  in  this  part  of  the 
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case  which  we  have  already  stated,  in  speak- 
ing of  the  specification  and  claims  in  the  pat- 
ent for  the  local  circuits.  It  is  difficult  to  con- 
vey a  clear  idea  of  the  similitude  or  differences 
in  the  two  Telegraphs  to  anyone  not  familiarly 
acquainted  with  the  machinery  of  both.  The 
court  must  content  itself,  therefore,  with  gen- 
eral terms,  referring  to  the  patents  themselves 
for  a  more  special  description  of  the  matters 
in  controversy. 

Tt  is  a  well -settled  principle  of  law,  that  the 
mere  change  in  the  form  of  the  machinery  (un- 
less a  particular  form  is  specified  as  the  means 
by  which  the  elTect  described  is  produced)  or 
an  alteration  in  some  of  its  unessential  parts; 
or  in  the  use  of  known  equivalent  powers,  not 
varying  essentially  the  machine,  or  its  mode 
of  operation  or  organization,  will  not  make  the 
new  machine  a  new  invention.  It  may  be  an 
improvement  upon  the  former;  but  that  will 
not  justify  its  use  without  the  consent  of  the 
first  patentee. 

The  Columbian  (O'Reilly's)  Telegraph  does 
not  profess  to  accomplish  a  new  purpose  or 
produce  a  new  result.  Its  object  and  effect  is 
to  communicate  intelligence  at  a  distance,  at 
the  end  of  the  main  line,  and  at  the  local  cir- 
cuits on  its  way.  And  this  is  done  by  means 
of  signs  or  letters  impressed  on  paper  or  other 
material.  The  object  and  purpose  of  the  Tele- 
graph is  the  same  with  that  of  Professor  Morse. 

Does  he  use  the  same  means?  Substantially, 
we  think  he  does,  both  upon  the  main  line  and 
in  the  local  circuits.  He  uses  upon  the  main 
line  the  combination  of  two  or  more  galvanic  or 
electric  circuits,  with  independent  batteries  for 
the  purpose  of  obviating  the  diminished  force 
124*]  of  the  galvanic  current,  *and  in  a  man- 
ner varying  very  little  in  form  from  the  inven- 
tion of  Professor  Morse.  And  indeed,  the 
same  may  be  said  of  the  entire  combination  set 
forth  in  the  patentee's  third  claim.  For 
O'Reilly's  can  hardly  be  said  to  differ  sub- 
stantially and  essentially  from  it.  He  uses  the 
combination  which  composes  the  register  with 
no  material  change  in  the  arrangement,  or  in 
the  elements  of  which  it  consists ;  and  with  the 
aid  of  these  means  he  conveys  intelligence  by 
impressing  marks  or  signs  upon  paper — ^these 
marks  or  signs  being  capable  of  being  read  and 
understood  by  means  of  an  alphabet  or  signs 
adapted  to  the  purpose.  And  as  regards  the 
second  patent  of  Professor  Morse  for  the  local 
circuits,  the  mutator  of  the  defendant  does  not 
vary  from  it  in  any  essential  particular.  All  of 
the  efficient  elements  of  the  combination  are 
retained,  or  their  places  supplied  by  well-known 
equivalents.  Its  organization  is  essentially  the 
same. 

Neither  is  the  substitution  of  marks  and 
signs,  differing  from  those  invented  by  Profes- 
sor Morse,  any  defense  to  this  action.  His  pat- 
ent is  not  for  the  invention  of  a  new  alphabet, 
but  for  a  combination  of  powers  composed  of 
tangible  and  intangible  elements,  described  in 
his  specification,  by  means  of  which  marks  or 
signs  may  be  impressed  upon  paper  at  a  dis- 
tance, which  can  there  be  read  and  understood. 
And  if  any  marks  or  signs  or  letters  are  im- 
pressed in  that  manner  by  means  of  a  proc- 
ess substantially  the  same  with  his  invention, 
or  with  any  particular  part  of  it  covered  by 
his  patent,  and  those  marks  or  signs  can  be 
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read,  and  thus  communicate  intelligence,  it 
is  an  infringement  of  his  patent.  The  varia- 
tion in  the  character  of  the  marks  would  not 
protect  it,  if  the  marks  could  be  read  and 
understood. 

We  deem  it  unnecessary  to  pursue  further 
the  comparison  between  the  machinery  of  the 
patents.  The  invasion  of  the  plaintiff's  rights, 
already  stated,  authorized  the  injunction  granted 
by  the  Circuit  Court,  and  so  much  of  its  de- 
cree must  be  affirmed.  But,  for  the  reasons 
hereinbefore  assigned,  the  complainants  are 
not  entitled  to  costs,  and  that  portion  of  the 
decree  must  be  reversed,  and  a  decree  passed 
by  this  court,  directing  each  party  to  pay  hii 
own  costs,  in  this  and  in  the  Circuit  Court. 

Messrs,  Justices  Wayne,  Nelson,  and  Grier, 
dissent  from  the  judgment  of  the  court  on  the 
questii^  of  costs. 

Mr.  Justice  Grier: 

I  entirely  concur  with  the  majority  of  tbu 
court,  that  the  appellee  *and  complain-  [*1S^ 
ant  below,  Samuel  F.  B.  Morse,  is  the  true  and 
first  inventor  of  the  Recording  Telegraph,  and 
the  first  who  has  successfully  applied  the  a^nt 
or  element  of  nature,  called  electro-magnetism, 
to  printing  and  recording  intelligible  charac- 
ters at  a  distance;  and  that  his  patent  of  1840, 
finally  re-issued  in  1848,  and  his  patent  for  his 
improvements  as  re-issued  in  the  same  year,  are 
good  and  valid;  and  that  the  appellants  have 
infringed  the  rights  secured  to  the  patentee  by 
both  his  patents.  But,  as  I  do  not  concur  in 
the  views  of  the  majority  of  the  court,  in  re- 
gard to  two  great  points  of  the  case,  I  shall 
proceed  to  express  my  own. 

L  Does  the  complainant's  first  patent  come 
within  the  proviso  of  the  6th  section  of  the  Act 
of  18397  And  should  the  term  of  fourteen 
years  granted  by  it  commence  from  the  date  of 
his  patent  here,  or  from  the  date  of  his  Frakch 
patent  in  1838? 

If  the  complainant's  patent  is  within  the  pro- 
visions of  this  section,  I  cannot  see  how  we  can 
escape  from  declaring  it  void.  The  proviso 
declares  that  "in  all  cases,  every  such  patent 
(issued  under  the  provisions  of  that  section) 
shall  be  limited  to  the  term  of  fourteen  years 
from  the  date  or  publication  of  such  foreign 
letter  patent."  It  is  true  it  does  not  say  that 
the  patent  shall  be  void  if  not  limited  to  such 
term  on  its  face;  but  it  gives  no  power  to  the 
officer  to  issue  a  patent  for  a  greater  term. 
If  the  patent  does  not  show  th^  true  com- 
mencement of  the  term  granted  by  it,  the  pat- 
entee has  it  in  his  power  to  deceive  the  public, 
by  claiming  a  term  of  fourteen  years,  while  in 
reality  it  may  be  not  more  than  one. 

But  I  am  of  opinion  that  the  patent  in  ques- 
tion does  not  come  within  this  proviso. 

The  facts  of  the  case,  as  connected  with  this 
point,  are  these:  On  the  6th  of  October,  1837, 
Morse  filed  in  the  office  of  the  Commissioner 
of  Patents,  a  caveat  accompanied  by  a  specifica- 
tion, setting  forth  his  invention,  and  praying 
that  it  may  be  protected,  till  he  could  finish 
some  experiments  necessary  to  perfect  its  de- 
tails. On  the  9th  of  April,  1838,  he  filed  s 
formal  application  for  a  patent,  accompanied 
by  a  speciHcation  and  drawings.  On  the  first  of 
May,    1838,    the    Commissioner    informs    him, 
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that  his  application  has  heen  granted.  Morse 
answers  on  the  15th  of  May,  that  he  is  just 
about  to  sail  to  £uit>pe,  and  asks  the  Commis- 
sioner to  delay  the  issue  of  his  patent  for  the 
present,  fearing  its  effect  upon  his  plans  abroad. 

On  the  30th  of  October,  1838,  he  obtained 
his  useless  French  patent.  On  his  return  to 
this  country  in  1840,  he  requests  his  patent  to 
be  perfected  and  issued.  In  this  application, 
filed  on  the  9th  of  April,  1838,  there  was  an 
oversight  in  filling  up  the  dav  and  month. 
This  clerical  omission  was  wholly  immaterial 
126*]  *but  ex  majori  cautela  a  second  affida- 
vit was  filed,  and  the  patent  issued  on  the  20th 
of  June,  1840,  for  the  term  of  fourteen  years 
from  its  date. 

The  application  of  1838  had  a  set  of  draw- 
ings annexed  to  tlie  specification.  The  second 
set  of  drawings,  required  by  the  6th  section  of 
the  Act  of  1837,  being  for  the  purpose  of  an- 
nexation to  the  patent,  they  were  entirely  un- 
necessary till  the  patent  issued,  and  are  not  re- 
quired by  law  to  accompany  the  application 
when  first  made,  and  the  want  of  them  cannot 
affect 'the  validity  of  the  application. 

In  many  instances,  owing  to  various  causes, 
the  patent  is  not  issued  till  many  months,  and 
sometimes  a  year  or  more  after  the  application. 
The  Commissioner  requires  time  to  examine  the 
specification;  he  may  suggest  difficulties  and 
amendments;  and  disputes  often  arise,  which 
delay  the  issuing  of  the  patent.  But  the  ap- 
plication does  not  require  to  be  renewed,  and  is 
never  considered  abandoned  in  consequence  of 
such  delay.  It  still  remains  as  of  the  date  of 
its  filing  for  every  purpose  beneficial  to  the  ap- 
plicant. The  law  does  not  require  that  the 
specification  and  its  accompaniments  should  be 
in  the  precise  form  which  they  afterwards  as- 
sume in  the  patent.  It  requires  only  that  the 
application  be  "in  writing,^'  and  that  the  ap- 
plicant should  ''make  oath  that  he  is  the 
original  inventor,"  etc.  The  other  require- 
ments of  the  Act  must  precede  the  issuing  of 
the  patent,  but  make  no  part  of  the  applica- 
tion, and  are  not  conditions  precedent  to  its 
validity. 

In  the  present  case,  we  have,  therefore,  a 
regular  application  in  due  form,  accompanied 
by  a  specification  and  drawings,  filed  on  the 
9th  of  April,  1838.  It  has  not  been  withdrawn, 
discontinued,  or  abandoned.  There  is  nothing 
in  the  Act  of  Congress  which  requires  that  the 
patent  should  be  issued  within  any  given  time 
after  the  application  is  filed,  or  which  forbids 
the  postponement  of  it  for  a  time,  at  the  sug- 
gestion either  of  the  applicant  or  the  officer. 
Nor  is  there  anything  in  the  general  policy  of 
the  patent  laws  which  forbids  it.  On  the  con- 
trary, it  has  always  been  the  practice,  when  a 
foreign  patent  is  desired,  to  delay  the  issuing 
of  the  patent  here,  after  application  filed,  for 
fear  of  injuring  such  foreign  application.  It 
forms  no  part  of  the  policy  of  any  of  our  Pat- 
ent Acts  to  prevent  our  citizens  from  obtaining 
patents  abroad. 

By  the  Patent  Act  of  1793,  the  applicant 
must  swear  "that  his  invention  was  not  known 
or  used  before  the  application."  The  filing  of 
the  application  was  the  time  fixed  for  deter- 
mining the  applicant's  right  to  a  patent.  If  a 
patent  had  issued  abroad,  or  the  invention  had 
Deen  in  use  or  described  in  some  public  work, 
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before  that  time,  it  was  a  good  defense  to  it. 
The  time  *of  filing  the  application  was,  [•127 
therefore,  made  by  law  the  criterion  of  his  right 
to  claim  as  first  inventor.  A  foreign  patent 
subsequent  to  the  date  of  his  application,  could 
not  be  set  up  as  a  defense  against  the  domestic 
patentee.  The  American  inventor  who  had 
filed  his  application  and  specification  at  home, 
was  thus  enabled  to  obtain  his  patent  abroad, 
without  endangering  his  patent  at  home.  This 
was  a  valuable  privilege  to  American  citizens, 
and  one  of  which  he  has  never  been  deprived 
by  subsequent  legislation.  And  thus  the  law 
stood  till  the  Act  of  4th  July,  1836. 

Before  this  time  the  right  to  obtain  a  patent 
was  confined  to  American  citizens,  or  those  who 
had  filed  their  intentions  to  become  such.  The 
policy  of  this  Act  was  to  encourage  foreign  in- 
ventors  to  introduce  their  inventions  to  this 
country,  but  in  doing  so  it  evinces  no  intention 
of  limiting  our  own  citizens  by  taking  away 
from  them  rights  which  they  had  hitherto  en- 
joyed. 

Accordingly  it  gave  an  inventor,  who  had 
obtained  a  patent  abroad,  and  who  was  gener- 
ally a  foreigner,  a  right  to  have  one  here,  pro- 
vided he  made  his  application  here  within  six 
months  after  the  date  of  his  foreign  patent. 
Neither  the  letter  nor  the  spirit  of  this  Act  in- 
terferes with  the  right  of  an  inventor  who  has 
filed  his  application  here,  from  obtaining  a 
patent  abroaid,  or  his  right  to  a  term  of  four- 
teen years,  from  the  date  of  his  patent. 

In  1838,  therefore,  when  complainant  filed 
his  application,  he  was  entitled  to  such  a  pat- 
ent. But  in  March,  1839,  an  Act  was  passed, 
by  the  6th  section  of  which  it  is  alleged  the  com- 
plainant's rights  have  been  affecte£  That  sec- 
tion is  as  follows: 

'That  no  person  shall  be  debarred  from  re- 
ceiving a  patent  for  any  invention,  etc.,  as  pro- 
vided in  the  Act  of  4th  July,  1836,  to  which 
this  is  additional,  by  reason  of  the  same  having 
been  patented  in  a  foreign  country,  more  than 
six  months  prior  to  his  application.  Provided, 
that  the  same  shall  not  have  been  introduced 
into  public  and  common  use  in  the  United 
States  prior  to  the  application  for  such  patent. 
And  provided,  also,  that  in  all  cases,  every 
such  patent  shall  be  limited  to  the  term  of 
fourteen  years  from  the  date  of  publication  of 
such  foreign  letters  patent." 

Now,  the  Act  of  1836,  as  we  have  shown, 
had  given  a  privilege  to  foreign  patentees  to 
have  a  patent  within  six  months  after  date  of 
such  foreign  patent.  It  had  not  affected,  in 
any  manner,  the  right  previously  enjoyed  by 
American  citizens,  to  take  out  a  foreign  patent 
after  filing  their  applications  here.  This  sec- 
tion gives  additional  rights  to  those  who  had 
first  taken  out  patents  abroad,  and  holding  out 
an  additional  encouragement  to  foreign  invent- 
ors to  introduce  their  inventions  here,  subject 
to  certain  'conditions  contained  in  the  [*128 
proviso.  Neither  the  letter,  spirit,  nor  policy 
of  this  Act,  have  any  reference  to,  or  bearing 
upon,  the  case  of  persons  who  had  just  made 
their  applications  here.  To  construe  a  proviso, 
as  applicable  to  a  class  of  cases  not  within  its 
enacting  clause,  would  violate  all  settled  rules 
of  construction.  The  office  of  a  proviso,  is 
either  to  except  something  from  the  enacting 
clause,  or  to  exclude  some  possible  ground  of 
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misinterpretation,  or  to  state  a  condition  to 
which  the  privilege  granted  by  the  section  shall 
be  subjected. 

Here  the  proviso  is  inserted,  to  restrain  the 
general  words  of  the  section  and  impose  a  con- 
dition on  those  who  accept  the  privileges 
granted  by  the  section.  It  enlarged  the  privi- 
leges of  foreign  patentees,  which  had  before 
been  confined  to  six  months,  on  two  condi- 
tions. Ist.  Provided  the  invention  patented 
abroad  had  not  been  introduced  into  public  use 
here;  and  2d,  on  condition  that  every  such 
patent  should  be  limited  in  its  terms.  The 
general  words,  "in  all  cases,"  especially  when 
restrained  to  every  such  patent,  cannot  extend 
the  conditions  of  the  proviso  beyond  such  cases 
as  are  the  subject  matter  of  legislation  in  the 
section.  The  policy  and  spirit  of  the  Act  are  to 
grant  privileges  to  a  certain  class  of  persons 
which  they  did  not  enjoy  before;  to  encourage 
the  introduction  of  foreign  inventions  and  dis- 
coveries, and  not  to  deprive  our  own  citizens 
of  a  right  herotofore  enjoyed,  or  to  affect  an 
entirely  different  class  of  cases,  when  the  appli- 
cations had  been  filed  here  before  a  patent  ob- 
tained abroad. 

It  is  supposed,  that  certain  evils  might  arise 
by  allowing  an  applicant  for  a  patent  here  to 
delay  its  issue  till  he  can  obtain  a  foreign  pat- 
ent. To  which,  it  is  a  sufficient  answer  to  say, 
that  if  such  evil  consequences  should  be  found 
to  exist,  it  is  for  Congress  to  remedy  them  by 
legislation. 

It  is  no  part  of  the  duty  of  this  court,  by  a 
forced  construction  of  existing  statutes,  to  at- 
tempt the  remedy  of  possible  evils  by  anticipa- 
tion. 

I  am,  therefore,  of  opinion  that  the  com- 
plainant's patent,  as  renewed,  contained  a  valid 
ffrant  of  tne  full  term  of  fourteen  years  from 
its  original  date. 

n.  The  other  point,  in  which  I  .cannot  con- 
cur with  the  opinion  of  the  majority,  arises  in 
the  construction  of  the  eighth  claim  of  com- 

Slainant's  first  patent,  as  finally  amended.  The 
rst  claim,  as  explanatory  of  all  that  follow, 
should  be  read  in  connection  with  the  eighth. 
They  are  as  follows: 

"1st.  Having  thus  fully  described  my  inven- 
tion, I  wish  it  to  be  understood,  that  I  do  not 
claim  the  use  of  the  galvanic  current  or  cur- 
rents of  electricity,  for  the  purpose  of  tele- 
graphic communications  generally;  but  what  I 
129*]  specially  claim  as  my  ^invention  and 
improvement,  is  making  use  of  the  motive  pow- 
er of  magnetism,  when  developed  by  the  action 
of  such  current  or  currents  suostantially  as  set 
forth  in  the  foregoing  description  of  the  first 
principal  part  of  my  invention,  as  means  of 
operating  or  giving  motion  to  machinery  which 
may  be  used  to  imprint  signals  upon  paper  or 
other  suitable  material,  or  to  produce  sounds 
in  any  desired  manner  for  the  purpose  of  tele- 
graphic communication  at  any  distances.  The 
only  ways  in  which  the  galvanic  current  had 
been  proposed  to  be  used  prior  to  my  invention 
and  improvement,  were  by  bubbles  resulting 
from  decomposition,  and  the  action  or  exercise 
of  electrical  power  upon  a  magnetized  bar  or 
needle;  and  the  bubbles  and  the  deflections  of 
the  needles  thus  produced,  were  the  subjects  of 
inspection,  and  had  no  power  or  were  not  ap- 
plied to  record  the  communication.  I  there- 
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fore  characterize  my  invention  as  the  first  re- 
cording  or  printing  telegraph  by  means  ol 
electro-magnetism. 

There  are  various  known  modes  of  produdng 
motions  by  electro-magnetism,  but  none  oS 
these  had  been  applied  prior  to  my  invention 
and  improvement  to  actuate  or  give  motion  to 
printing  or  recording  machinery,  which  is  the 
chief  point  of  my  invention  and  improvement." 

"8th.  I  do  not  propose  to  limit  myself  to  the 
specific  machinery  or  parts  of  machinery  de- 
scribed in  the  foregoing  specification  and 
claims,  the  essence  of  my  invention  being  the 
use  of  the  motive  power  of  the  electric  or  gal- 
vanic current,  which  I  call  electro-magnetism, 
however  developed,  for  marking  or  printing 
intelligible  characters,  signs  or  letters,  at  any 
distances,  being  a  new  application  of  that 
power,  of  which  I  claim  to  be  the  first  inventor 
or  discoverer." 

The  objection  to  this  claim  is,  that  it  is  too 
broad,  because  the  inventor  does  not  eonfine 
himself  to  specific  machinery  or  parts  of  ma- 
chinery, as  described  in  his  patent,  but  claims 
that  the  essence  of  his  invention  consists  in  the 
application  of  electro-magnetism  as  a  motive 
power,  however  developed,  for  printing  char- 
acter! at  a  distance.  This  being  a  new  applica- 
tion of  that  element  or  power,  of  which  the  pat- 
entee claims  to  be  the  first  inventor  or  discoverer. 

In  order  to  test  the  value  of  this  objection, 
as  applied  to  the  present  case,  and  escape  any 
confusion  of  ideas  too  often  arising  from  the 
use  of  ill-defined  terms  and  propositions,  let  ns 
examine, 

1st.  What  may  be  patented;  or  what  forms  a 
proper  subject  of  protection,  under  the  Con- 
stitution and  Acts  of  Congress,  relative  to  this 
subject. 

2d.  What  is  the  nature  of  the  invention  now 
imder  consideration  t  Is  it  a  mere  machine,  and 
subject  to  the  rules  which  affect  a  combination 
of  mechanical  devices  to  effect  a  particular 
purpose  ? 

*3d.  Is  the  claim  true,  in  factT  And  [*1S0 
if  true,  how  can  it  be  too  broad,  in  any  legal 
sense  of  the  term,  as  heretofore  used,  either  in 
the  Acts  of  Congress,  or  in  judiciid  decidons? 

4th.  Assuming  the  hypothesis  that  it  is  too 
broad,  how  should  that  affect  the  judgment  for 
costs  in  this  caset 

1st.  The  Constitution  of  the  United  States 
declares  that  "Congress  shall  have  the  power 
to  promote  the  progress  of  sdenoe  and  useful 
arts,  by  securing  for  limited  times,  to  authors 
and  inventors,  the  exclusive  rieht  to  their  re- 
spective writings  and  discoveries." 

The  Act  of  Congress  of  1830  confers  this  ex- 
clusive right  for  a  limited  time,  on  "any  per- 
son who  nas  discovered  or  invented  any  new 
and  useful  art,  machine,  manufacture  or  com- 
position of  matter,  or  any  new  and  useful  im- 
provements on  any  art,  machine,  manufacture 
or  composition  of  matter;  not  known  or  used 
by  others  before  his  or  their  discoverv  or  in- 
vention thereof,  and  not,  at  the  time  of  his  i^ 
plication  for  a  patent,  in  public  use,"  etc. 

A  new  and  useful  art  or  a  new  and  useful 
improvement  on  any  known  art  is  as  much  en- 
titled to  the  protection  of  the  law  as  a  machine 
or  manufacture.  The  English  patent  acts  art 
confined  to  "manufactures'*  in  terms;  but  the 
courts  have  construed  them  to  cover  and  pro- 
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tect  arts  as  well  as  machines;  yet  without  using 
tlie  term  "art."  Here  we  are  not  required  to 
make  any  latitudinous  construction  of  our  stat- 
ute for  the  sake  of  equity  or  policy;  and  surely 
y^e  have  no  right,  even  if  we  had  the  disposi- 
tion, to  curtail  or  narrow  its  liberal  policy  by 
Astute  or  fanciful  construction. 

It  is  not  easy  to  give  a  precise  definition  of 
Tvhat  it  meant  by  the  term  "art,"  as  used 
in  the  Acts  of  Congress — some,  if  not  all,  the 
traits  which  distinguish  an  art  from  the  other 
legitimate  subjects  of  a  patent,  are  stated  with 
clearness  and  accuracy  by  Mr.  Curtis,  in  his 
Treatise  on  Patents.  "The  term  'art,*  applies," 
eays  he,  "to  all  those  cases  where  the  applica- 
tion of  a  principle  is  the  most  important  part 
of  the  invention,  and  where  the  machinery, 
Apparatus,  or  other  means,  by  which  the  prin- 
ciple is  applied,  are  incidental  only  and  not  of 
the  essence  of  his  invention.  It  applies  also  to 
All  those  cases  where  the  result,  effect,  or 
manufactured  article  is  old,  but  the  invention 
consists  in  a  new  process  or  method  of  pro- 
ducing such  result,  effect,  or  manufacture." 
Curt,  on  Pat.  80. 

A  machine,  though  it  may  be  composed  of 
many  parts,  instruments,  or  devices  combined 
together,  still  conveys  the  idea  of  unity.  It 
may  be  said  to  be  invented,  but  the  term  "dis- 
covery" could  not  well  be  predicated  of  it.  An 
Art  may  employ  many  different  machines,  de- 
Tices,  processes,  and  manipulations,  to  produce 
131*]  *some  useful  result.  In  a  previously 
known  art  a  man  may  discover  some  new  proc- 
ess, or  new  application  of  a  known  principle, 
element,  or  power  of  nature,  to  the  advance- 
ment of  the  art,  and  will  be  entitled  to  a  patent 
for  the  same,  as  "an  improvement  in  the  art," 
or  he  may  invent  a  machine  to  perform  a  given 
function,  and  then  he  will  be  entitled  to  a  pat- 
ent only  for  his  machine. 

That  improvements  in  the  arts,  which  con- 
sist in  the  new  application  of  some  known 
element,  power,  or  physical  law,  and  not  in  any 
particular  machine  or  combination  of  -machin- 
ery, have  been  frequently  the  subject  of  patents 
both  in  England  and  in  this  country,  the  cases 
an  our  books  most  amply  demonstrate.  I  have 
not  time  to  examine  them  at  length;  but  would 
refer  to  James  Watt's  patent  for  a  method  of 
saving  fuel  in  steam  engines  by  condensing  the 
flteam  in  separate  vessels,  and  applying  non- 
conducting substances  to  his  steam  pipes; 
Clegg's  patent  for  measuring  gas  in  water; 
Juhr  v.  Pratt,  Webster's  Pat.  Cas.  103;  and  the 
celebrated  case  of  Neilson's  patent  for  the  ap- 
plication of  hot  blast,  being  an  important  im- 
provement in  the  art  of  smelting  iron. 

In  England,  where  their  statute  does  not 
protect  an  art  in  direct  terms,  they  have  made 
no  clear  distinction  between  an  art  or  an  im- 
provement in  an  art,  and  a. process,  machine, 
or  manufacture.  They  were  hampered  and 
confined  by  the  narrowness  of  the  pnraseology 
of  their  patent  acts.  In  this  country,  the  stat- 
ute is  as  broad  as  language  can  make  it.  And 
yet,  if  we  look  at  the  titles  of  patents,  as  ^ven 
at  the  Patent  Office,  and  the  language  of  our 
courts,  we  might  suppose  that  our  statute  was 
confined  entirely  to  machines.  Notwithstand- 
ing, in  Kneiss  v.  The  Bank,  4  Washington,  C. 
C  19,  Mr.  Justice  Washington  supported  a 
patent  which  consisted  in  nothing  else  but  a 
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new  application  of  copperplates  to  both  sides  of 
a  bank  bill  as  a  security  against  counterfeiting. 
The  new  application  was  held  to  be  an  art, 
and,  therefore,  patentable.  So  the  patent  in 
McClurg  V.  Kingsland,  1  How.  204,  was  in 
fact  for  an  improvement  in  the  art  of  casting 
chilled  rollers  oy  conveying  the  metal  to  the 
mold  in  a  direction  approaching  to  the  tangent 
of  the  cylinder;  yet  the  patentee  was  protected 
in  the  principle  of  his  discovery  (which  was 
but  the  application  of  a  known  law  of  nature 
to  a  new  purpose),  against  all  forms  of  ma- 
chinery embodying  the  same  principle. 

The  great  art  of  printing,  which  has  changed 
the  face  of  human  society  and  civilization,  con- 
sisted in  nothing  but  a  new  application  of  prin- 
ciples known  to  the  world  for  thousands  of 
years.  No  one  could  say  it  consisted  in  the 
type  or  the  press,  or  in  any  other  machine  or 
device  used  in  performing  some  particular 
'function,  more  than  in  the  hands  which  [*182 
picked  the  types  or  worked  the  press.  Yet  If 
the  inventor  of  printing  had,  under  this  narrow 
construction  of  our  patent  law,  claimed  his  art 
as  something  distinct  from  his  machinery,  the 
doctrine  now  advanced  would  have  declared 
it  unpatentable  to  its  full  extent  as  an  art,  and 
.  that  the  inventor  could  be  protected  in  nothing 
but  his  first  rough  types  and  ill-contrived  press. 

I  do  not  intend  to  review  the  English  cases 
which  adopt  the  principle  for  which  I  now  con- 
tend, notwithstanding  their  narrow  statute; 
but  would  refer  to  the  opinion  of  my  brother 
Nelson,  in  14  How.  177;  and  will  add,  that 
Mr.  Justice  McLean,  in  delivering  the  opinion 
of  the  court  in  that  case,  quotes  with  approlMi- 
tion  the  language  of  Lord  Justice  Qerke,  in  the 
Neilson  case,  which  is  precisely  applicable  to 
the  question  before  us.  He  says:  "The  specifi- 
cation does  not  claim  anything  as  to  form, 
nature,  shape,  materials,  numbers,  or  mathe- 
matical character  of  the  vessel  or  vessels  in 
which  the  air  is  to  be  heated,  or  as  to  the  mode 
of  heating  such  vessels."  Yet  this  patent  was 
sustained  as  for  a  new  application  of  a  laiown 
element;  or,  to  use  correct  language,  as  an  im- 
provement in  the  art  of  smelting  iron,  without 
any  regard  to  the  machinery  or  parts  of  ma- 
chinery used  in  the  application.  Such  I  be- 
lieve to  be  the  established  doctrine  of  the  Eng- 
lish courts. 

He  who  first  discovers  that  an  element*  or  law 
of  nature  can  be  made  operative  for  the  produc- 
tion of  some  valuable  result,  some  new  art,  or 
the  improvement  of  some  known  art;  who  has 
devised  the  machinery  or  process  to  make  it  op- 
erative, and  introduced  it  in  a  practical  form  to 
the  knowledge  of  mankind,  is  a  discoverer  and 
inventor  of  the  highest  class.  The  discovery  of 
a  new  application  of  a  known  element  or  agent 
may  require  more  labor,  expense,  persevering 
industry,  and  ingenuity  than  the  inventor  of 
any  machine.  Sometimes,  it  is  true,  it  may  be 
the  result  of  a  happy  thought  or  conception, 
without  the  labor  of  an  experiment,  as  in  the 
case  of  the  improvement  in  the  art  of  casting 
chilled  rollers,  already  alluded  to.  In  many 
cases,  it  is  the  result  of  numerous  experiments; 
not  the  consequence  of  any  reasoning  a  priori, 
but  wholly  empirical;  as  the  discovery  that  a 
certain  degree  of  heat,  when  applied  to  the  usual 
processes  for  curing  India  rubber,  produced  a 
substance  with  new  and  valuable  qualities. 
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The  mere  discovery  of  a  new  element  or  law 
or  principle  of  naturci  without  any  valuable 
application  of  it  to  the  arts,  is  not  the  subject 
of  a  patent.  But  he  who  takes  this  new  element 
or  power,  as  yet  useless,  from  the  laboratory  of 
the  philosopher,  and  makes  it  the  servant  of 
man,  who  applies  it  to  the  perfecting  of  a  new 
and  useful  art,  or  to  the  improvement  of  one 
188*]  already  *known,  is  the  benefactor  to 
whom  the  patent  law  tenders  its  protection. 
The  devices  and  machines  used  in  the  exercise 
of  it  may  or  may  not  be  new;  yet,  by  the  doc- 
trine against  which  I  contend,  he  cannot  patent 
them,  because  they  were  known  and  used  be- 
fore. Or,  if  he  can,  it  is  only  in  their  new  ap- 
plication and  combination  in  perfecting  the 
new  art.  In  other  words,  he  may  patent  the 
new  application  of  the  mechanical  devices,  but 
not  the  new  application  of  the  operative  ele- 
ment which  is  the  essential  agent  in  the  inven- 
tion. He  may  patent  his  combination  of  the 
machinery,  but  not  his  art. 

When  a  new  and  hitherto  unknown  product 
or  result,  beneficial  to  mankind,  is  effected  by 
a  new  application  of  any  element  of  nature, 
and  by  means  of  machines  and  devices,  wheth- 
er new  or  old,  it  cannot  be  denied  that  such  in- 
vention or  discovery  is  entitled  to  the  denomi- 
nation of  a  ''new  and  useful  art."  The  statute 
gives  the  inventor  of  an  art  a  monopoly  in  the 
exercise  of  it  as  fully  as  it  does  to  the  mventor 
of  a  mere  machine.  And  any  person  who  ex- 
ercises such  new  art  without  the  license  of  the 
inventor  is  an  infringer  of  his  patent,  and  of  the 
franchise  granted  to  him  by  the  law  as  a  reward 
for  his  labor  and  ingenuity  in  perfecting  it.  A 
construction  of  the  law  which  protects  such  an 
inventor,  in  nothing  but  the  new  invented  ma- 
chines or  parts  of  machinery  used  in  the  exer- 
cise of  his  art,  and  refuses  it  to  the  exercise  of 
the  art  itself,  annuls  the  patent  law.  If  the 
law  gives  a  franchise  or  monopoly  to  the  in- 
ventor of  an  art  as  fully  as  to  the  inventor  of  a 
machine,  why  shall  its  protection  not  be  co -ex- 
tensive with  the  invention  in  one  case  as  well 
as  in  the  other?  To  look  at  an  art  as  nothing 
but  a  combination  of  machinery,  and  give  it 
protection  only  as  such,  against  the  use  of  the 
same  or  similar  devices  or  mechanical  equiva- 
lents, is  to  refuse  it  protection  as  an  art.  It 
ignores  the  distinction  between  an  art  and  a 
machine;  it  overlooks  the  clear  letter  and  spirit 
of  the  statute;  and  leads  to  inextricable  difficul- 
ties. It  is  viewing  a  statue  or  a  moniunent 
through  a  microscope. 

The  reason  given  for  thus  confining  the  fran- 
chise of  the  inventor  of  an  art  to  his  machines 
and  parts  of  machinery  is,  that  it  would  retard 
the  progress  of  improvement,  if  those  who  can 
devise  better  machines  or  devices,  differing  in 
mechanical  principle  from  those  of  the  first  in- 
ventor of  the  art;  or,  in  other  words,  who  can 
devise  an  improvement  in  it,  should  not  be  al- 
lowed to  pirate  it. 

To  say  that  a  patentee,  who  claims  the  art  of 
writing  at  a  distance  by  means  of  electro-mag- 
netism, necessarily  claims  all  future  improve- 
ments in  the  art,  is  to  misconstrue  it,  or  draw 
a  consequence  from  it  not  fairly  to  be  inferred 
from  its  language.  An  improvement  in  a 
known  art  is  as  much  the  subject  of  a  patent  as 
184*]  *the  art  itself;  to,  also,  is  an  improve- 
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ment  on  a  known  machine.  Yet.  if  the  origiBal 
machine  be  patented,  the  patentee  of  an  im- 
provement will  not  have  a  right  to  use  the  orig- 
inal. This  doctrine  has  not  been  found  to  re- 
tard the  progress  of  invention  in  the  case  of 
machines;  and  I  can  see  no  reason  why  a  con- 
trary one  should  be  applied  to  an  art. 

The  claim  of  the  patentee  is,  that  he  may  be 
protected  in  the  exercise  of  his  art  as  against 
persons  who  may  improve  or  chance  some  of 
the  processes  or  machines  necessary  u  its  exer- 
cise. The  court,  by  deciding  that  this  claim 
is  too  broad,  virtually  decides  that  such  an  in- 
ventor of  an  improvement  may  pirate  the  art  he 
improves,  because  it  is  contrary  to  public  pol- 
icy to  restrain  the  progress  of  invention.  Or, 
in  other  words,  it  may  he  said  that  it  is  the  pol- 
icy of  the  courts  to  refuse  that  protection  to  an 
art  which  it  affords  to  a  machine,  which  it  is 
the  policy  of  the  Constitution  and  the  laws  to 
grant. 

2d.  Let  us  now  consider  what  is  the  natm« 
of  the  invention  now  under  consideration. 

It  is  not  a  composition  of  matter,  or  a  manu- 
facture, or  a  machine.  It  is  the  application  of 
a  known  element  or  power  of  nature,  to  a  new 
and  useful  purpose  by  means  of  various  pro- 
cesses, instruments  and  devices,  and  if  patent- 
able at  all,  it  must  come  within  the  category  of 
"a  new  and  useful  art."  It  is  as  much  entitled 
to  this  denomination  as  the  original  art  of  print- 
ing itself.  The  'name  given  to  it  in  the  patent 
is  generally  the  act  of  the  commissioner,  and  in 
this,  as  in  many  other  cases,  a  wrong  one.  The 
true  nature  of  the  invention  must  be  sought  in 
the  specification. 

The  word  telegraph  is  derived  from  the  Greek, 
and  signifies  "to  write  afar  off  or  at  a  distance." 
It  has  heretofore  been  applied  to  various  con- 
trivances or  devices,  to  communicate  intelli- 
gence by  means  of  signals  or  semaphores,  which 
speak  to  the  eye  for  a  moment.  But  in  its 
primary  and  literal  signification  of  writing, 
printing,  or  recording  at  a  distance,  it  never 
was  invented,  perfected,  or  put  into  practical 
operation  till  it  was  done  by  Morse.  He  pre- 
ceded Steinheil,  Ck)ok,  Wheatstone,  and  Davy 
in  the  succpssful  application  of  this  mysterious 
power  or  element  of  electro-magnetism  to  this 
purpose;  uii«i  his  invention  has  entirely  super- 
seded their  inefficient  contrivances.  It  is  not 
only  "a  new  and  useful  art,"  if  that  term 
means  anything;,  but  a  most  wonderful  and  as- 
tonishing invention,  requiring  tenfold  more 
ingenuity  and  patient  experiment  to  perfect  it, 
than  the  art  of  printing  with  types  and  press, 
as  originally  invented. 

3d.  Is  it  not  true,  as  set  forth  in  this  ei^tb 
claim  of  the  specification,  that  the  patentee  was 
the  first  inventor  or  discoverer  of  the  use  or  ap- 
plication of  electro-magnetism  to  print  and  re- 
cord •intelligible  characters  or  letters?  It[*lSS 
is  the  very  ground  on  which  the  court  agree  in 
confirming  his  patent.  Now,  the  patent  law 
requires  an  inventor,  as  a  condition  precedent 
to  obtaining  a  patent,  to  deliver  a  written  de- 
scription of  his  invention  or  discovery,  and  to 
particularly  specify  what  he  claims  to  be  his 
own  invention  or  discovery.  If  he  has  truly 
stated  the  principle,  nature  and  extent  of  his 
art  or  invention,  how  can  the  court  say  it  is  too 
broad,  and  impugn  the  validity  of  his  patent 
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for  doing  what  the  law  requires  as  a  condition 
for  obtaining  it  7  And  if  it  is  only  in  case  of  a 
machine  that  the  law  requires  the  inventor  to 
specify  what  he  claims  as  his  own  invention 
and  discovery,  and  to  distinguish  what  is  new 
from  what  is  old,  then  this  eighth  claim  is  su- 
perfluous and  cannot  affect  the  validity  of  his 
patent,  provided  his  art  is  new  and  useful,  and 
the  machines  and  devices  claimed  separately, 
are  of  his  own  invention.  If  it  be  in  the  use  of 
thrt  words  "however  developed"  that  the  claim 
is  to  be  adjudged  too  broad,  then  it  follows 
that  a  person  using  any  other  process  for  the 
purpose  of  developing  the  agent  or  element  of 
electro-magnetism,  than  the  common  one  now 
in  use,  and  described  in  the  patent,  may  pirate 
the  whole  art  patented. 

But  if  it  be  adjudged  that  the  claim  is  too 
broad,  because  the  inventor  claims  the  appli- 
cation of  this  element  to  his  new  art,  then  his 
patent  is  to  be  invalidated  for  claiming  his 
whole  invention,  and  nothing  more.  If  the  re- 
sult of  this  application  be  a  new  and  useful  art, 
and  if  the  essence  of  his  invention  consists  in 
compelling  this  hitherto  useless  element  to  re- 
cord letters  and  words,  at  any  distance  and  in 
many  places  at  the  same  moment,  how  can  it 
be  said  that  the  claim  is  for  a  principle  or  an 
abstraction?  What  is  meant  by  a  claim  being 
too  broad?  The  patent  law  and  judicial  deci- 
sions may  be  searched  in  vain  for  a  provision  or 
decision  that  a  patent  may  be  impugned  for 
claiming  no  more  than  the  patentee  invented  or 
discovered.  It  is  only  when  he  claims  some- 
thing before  known  and  used,  something  as 
new  which  is  not  new,  either  by  mistake  or  in- 
tentionally, that  his  patent  is  affected. 

The  Act  of  Congress  requires  the  applicant 
for  a  patent  to  swear  that  "he  is  the  original 
and  first  inventor  of  the  art,  machine,  etc."  It 
requires  the  Commissioner  to  make  an  exami- 
nation of  the  alleged  invention,  "and  if  it  shall 
appear  that  the  same  has  not  been  invented 
prior  to  the  alleged  invention,  he  shall  grant  a 
patent,  etc.  But  if  it  shall  appear  that  the  ap- 
plicant is  not  the  original  and  first  inventor  or 
discoverer  thereof,  or  that  any  part  of  that 
which  is  claimed  as  new,  had  before  been  in- 
vented," then  the  applicant  to  have  leave  to 
withdraw  his  application. 
186*1  •The  13th  section  treats  of  defective 
specifications  and  their  remedy  where  the  ap- 
plicant, through  mistake  or  inadvertency,  had 
claimed  "more  than  he  had  a  right  to  claim  as 


n 


new. 

The  15th  section,  in  enumerating  the  defenses 
which  a  defendant  may  be  allowed  to  make  to 
a  patent,  states  that  inter  alia  he  may  show, 
"that  the  patentee  was  not  the  original  and 
first  inventor  or  discoverer  of  the  thing  patent- 
ed, or  of  a  substantial  and  material  part  there- 
of claimed  as  new."  And  the  proviso  to  the 
same  section  allows  the  court  to  refuse  costs, 
"when  the  plaintiff  shall  fail  to  sustain  his  ac- 
tion on  the  ground  that,  in  his  specification  or 
claim,  is  embraced  more  than  that  of  which  he 
was  the  first  inventor." 

The  7th  section  of  the  Act  of  March  3,  1837, 
specially  defines  the  meaning  of  the  phrase  "too 
broad,"  to  be  "when  the  patent  claims  more 
than  that  of  which  the  patentee  was  the  orig- 
inal and  first  inventor."  And  the  9th  section 
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of  the  same  Act,  again  providing  for  cases 
where  by  accident  or  mistake,  the  patentee 
claims  more  than  he  is  justly  entitled  to,  de- 
scribes it  to  be  "where  the  patentee  shall  have 
in  his  specification  claimed  to  be  the  original 
inventor  or  discoverer  of  any  material  or  sub- 
stantial part,  of  which  he  is  not  the  first  and 
original  inventor,  and  shall  have  no  legal  and 
just  right  to  the  same." 

Thus  we  see,  that  it  is  onTy  where,  through 
inadvertence  or  mistake,  the  patentee  has 
claimed  something  of  which  he  was  not  the  first 
inventor,  that  the  court  are  directed  to  refuse 
costs. 

The  books  of  reports  may  be  searched  in  vain 
for  a  case  where  a  patent  has  been  declared 
void,  for  being  too  broad,  in  any  other  sense. 

Assuming  it  to  be  true,  then,  for  the  purpose 
of  the  argument,  that  the  new  application  of 
the  power  of  electro-magnetism  to  the  art  of 
telegraphing  or  printing  characters  at  a  dis- 
tance, is  not  the  subject  of  a  patent,  because  it 
is  patenting  a  principle;  yet  as  it  is  also  true, 
that  Morse  was  the  first  who  made  this  appli- 
cation successfully,  as  set  forth  in  this  eighth 
claim,  I  am  imable  to  comprehend  how,  in  the 
words  of  the  statute,  we  can  adjudge  "that  he 
has  failed  to  sustain  his  action,  on  the  groimd 
that  his  specification  or  claim  embraces  more 
than  that  of  which  he  was  the  first  inventor." 
It  is  for  this  alone  that  the  statute  authorizes 
us  to  refuse  costs. 

4th.  Assuming  this  eighth  claim  to  be  too 
broad,  it  may  well  be  said,  that  the  patentee 
has  not  unreasonably  delayed  a  disclaimer, 
when  we  consider  that  it  is  not  till  this  moment 
he  had  reason  to  believe  it  was  too  broad.  But 
the  bill  claims,  and  it  is  sustained  by  proof, 
that  the  defendant  has  infringed  the  complain- 
ant's second  patent  for  his  improvement. 

The  court  sustains  the  validity  of  this  patent. 
Why,  then,  •is  the  complainant  not  en-[*137 
titled  to  his  costs?  At  law,  a  recovery  on  one 
good  count  is  sufficient  to  entitle  the  plaintiff 
to  recover  costs;  and  I  can  see  no  particular 
equity  which  the  defendants  can  claim,  who 
are  adjudged  to  have  pirated  two  inventions  at 
once. 

I  am  of  opinion,  therefore,  that  the  decree  of 
the  Circuit  Court  should  be  affirmed,  with  costs. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Kentucky, 
and  was  argued  by  counsel;  on  consideration 
whereof,  it  is  now  here  ordered,  adjudged  and 
decreed  by  this  court,  that  the  decree  of  the 
said  Circuit  Court  in  this  cause  be,  and  the 
same  is  hereby  affirmed,  except  so  much  there- 
of as  decrees  that  the  complainants  shall  recov- 
er their  costs,  in  the  prosecution  of  this  suit,  of 
and  from  the  defendants,  and  that  that  part  of 
the  said  decree  giving  costs  to  the  complainants 
be,  and  the  same  is  hereby  reversed,  and  an- 
nulled. 

And  it  is  further  ordered  and  decreed  by  this 
court,  that  the  parties,  respectively,  pay  their 
own  costs  in  this  court,  and  in  the  said  Circuit 
Court. 
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FRANCIS'  0.  J.  SMITH,  Plaintiflf, 

V. 

HEMAN  B.  ELY,  Henry  O'Reilly,  Robert  W. 
McCoy,  Thomas  Moodie,  Michael  B.  Bateham, 
Lincoln  Goodale,  Wray  Thomas,  Albert  B. 
Buttles,  and  Robert  Neil. 

Pleading,  technical  points  in — ^when  not  con- 
sidered. 

The  preceding:  case  of  O'Reilly  ▼.  Morse  having 
settled  the  principles  Involved  In  the  controversy 
between  them,  this  court  declines  to  hear  an 
argument  upon  technical  points  of  pleading  in  a 
branch  of  the  case  coming  from  another  state. 

The  case  Is  remanded  to  the  Circuit  Court. 

THIS  cause  came  up  from  the  Circuit  Court 
of  the  United  States  for  the  District  of 
Ohio,  upon  a  certificate  of  division  in  opinion 
between  the  judges  thereof. 

An  action  was  brought  by  Smith,  as  the  as- 
signee of  Morse  and  Vail,  against  Ely,  O'Reil- 
ly, and  others,  for  an  infringement  of  Morse's 
patent  rights  to  the  telegraph,  which  are  par- 
ticularly set  forth  in  the  report  of  the  preced- 
ing case. 

The  first  count  of  the  declaration  was  upon 
the  patent  of  1840,  surrendered  and  re-issued 
in  1846. 

188*]  •The  second  count  was  upon  the 
patent  for  improvements  in  transmitting  and 
recording  intelligence,  by  the  use  of  the  motive 
power  of  electricity.  Both  of  these  patents 
were  surrendered,  and  re-issued  in  1848. 

The  defendants  filled  eighteen  pleas.  On  the 
2d,  3d,  4th,  6th  and  10th,  the  plamtiff  took  is- 
sue. He  demurred  to  the  remaining  pleas,  and 
upon  some  of  these  demurrers  the  court  were 
divided. 

All  that  need  to  be  stated  in  explanation  of 
the  case,  will  be  to  state  the  difference  of  opin- 
ion, and  refer  to  the  pleas. 

And  afterwards,  to  wit:  on  the  twenty -third 
day  of  October,  being  in  the  year  and  at  the 
time  of  said  court  last  mentioned,  ''this  cause 
came  on  to  be  heard  at  the  present  term  upon 
the  demurrers  filed  by  the  plaintiff  to  the  sixth, 
seventh,  eighth,  ninth,  eleventh,  twelfth,  thir- 
teenth, fourteenth,  fifteenth,  sixteenth,  seven- 
teenth and  eighteenth  special  pleas  of  the  de- 
fendants. And  thereupon,  the  arguments  of 
counsel  being  heard,  and  due  deliberation  be- 
ing had,  the  opinion  of  the  judges  of  said  court 
were  divided  as  to  the  following  questions,  to 
wit: 

I.  Upon  the  demurrer  to  the  sixth  and 
seventh  pleas,  respectively,  whether  the  said 
letters  patent  to  the  said  Morse  are  void,  for 
the  reason  that  the  same  do  not  on  their  face 
respectively  express  that  they  are  to  nm  for 
fourteen  years  from  the  date  of  the  patent  is- 
sued to  said  Morse  in  the  kingdom  of  France. 

n.  Whether,  upon  the  demurrer  to  the 
eighth,  ninth,  and  eighteenth  pleas,  said  letters 
patent  to  said  Morse  assume,  as  to  the  matter 
alleged  in  said  eighteenth  plea,  to  patent  a  prin- 
ciple, or  a  thing  which  is  not  an  art,  macnine, 
manufacture,  or  composition  of  matter,  or  any 
improvement  on  any  art,  machine,  manufac- 
ture, or  composition  of  matter;  and  if  so, 
whether,  and  to  what  extent,  said  letters  pat- 
ent, or  any  part  thereof,  are  void  in  conse- 
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quence  thereof;  and  also  whether  said  pleas 
are  bad,  respectively,  for  the  reason  that  they 
assume  to  answer  certain  material  and  sub- 
stantial parts  of  the  plaintiff's  claim,  without 
averring  that  there  are  no  other  material  imd 
substantial  parts  embraced  in  his  claim,  which 
can  be  distinguished  from  ^he  other  parts 
averred  to  be  so  claimed  without  right,  and  on 
which  he  would  be  entitled  to  recover. 

in.  Whether,  upon  the  demurrers  to  the 
fourteenth  and  fifteenth  pleas,  said  patent, 
issued  April  11th,  1846,  and  re-issued  June  18, 
1848,  is  void;  and  if  so,  to  what  extent;  for 
the  reason  that  it  embraces  as  a  material  and 
substantial  part  thereof,  a  material  and  sub- 
stantial part  of  a  former  patent  issued  to  said 
Morse. 

IV.  Whether,  upon  the  demurrers  to  the 
eighth,  ninth,  fourteenth  and  fifteenth  pleas,  > 
said  letters  patent  issued  to  said  *Morse  [*1S9 
are  void,  for  the  reason,  as  averred  in  said 
pleas,  that  he  was  not  the  original  and  first  in- 
ventor of  the  several  matters  in  said  pleas 
respectively  set  forth;  but  the  same  had  been, 
prior  to  said  invention  by  said  Morse,  known 
and  used  in  a  foreign  country. 
The  substance  of  these  pleas  was  as  follows: 
6th.  This  plea  alleges,  that  on  the  18th  of 
August,  1838,  Morse  took  out  a  patent  in 
France  for  the  same  invention  patented  to  him 
in  his  letters  of  June  20, 1840;  but  that  the  lat- 
ter were  made  to  run  fourteen  years  from  date, 
instead  of  fourteen  years  from  the  date  of  the 
French  letters. 

7th.  This  plea  states  the  same  as  the  sixth, 
and  that  Morse's  French  patent  was  Issued 
more  than  six  months  next  before  he  filed  his 
specification  and  drawings,  annexed  to  the  let- 
ters patent  of  June  20,  1840. 

Upon  the  demurrers  to  these  two  pleas  the 
court  were  divided,  as  mentioned  in  the  first 
question  of  division. 

8th.  This  plea  sets  out  with  the  patents  of 
1840,  as  re-issued,  and  then  alleges  that  "the 
use  of  the  motive  power  of  the  electric  or  gal- 
vanic current,  however  developed,  for  mar^ng 
or  printing  intelligible  characters,  si^:ns  or 
letters,  at  any  distances,"  is  a  substantial  and 
material  part  of  the  thing  patented;  and  it 
states  that  Morse  was  not  the  original  and  first 
inventor  or  discoverer  of  the  thing  patented,  but 
that  the  same  was  known  before  to  one  Dr. 
Steinheil,  of  Munich,  and  used  on  a  line  from 
Munich  to  Bogenhausen. 

The  principles  claimed  and  patented  in  the 
letters  of  1840,  referred  to  in  the  8th  and  9th 
pleas,  are  as  follows,  to  wit: 

"What  I  specially  claim  as  mv  invention 
and  improvement  is,  making  use  of  the  motiye 
power  of  magnetism,  when  developed  by  the 
action  of  such  current  or  currents  substan- 
tially as  set  forth  in  the  foregoin|^  description 
of  the  first  principal  part  of  my  mvention,  as 
means  of  operating,  or  giving  motion  to,  ma- 
chinery which  may  be  used  U}  imprint  signals 
upon  paper;  or  other  suitable  materiiUs,  or  to 
produce  sounds  in  anj  desired  manner  for  th% 
purpose  of  telegraphic  communication  of  any 
distances." 

Eighth.  '1  do  not  propose  to  limit  myself 
to  the  specific  machinery,  or  parts  of  machir* 
ery,   described   in   the    foregoing   specification 

Howard  1ft. 


1863 


Smith  v.  Ely  et  al. 


139 


and  claims,  the  essence  of  my  invention  being 
the  use  of  the  motive  power  of  the  electric,  or 
^Ivauic  current,  which  I  call  electromagnet- 
ism,  however  developed,  for  marking  or  print- 
ing intelligible  characters,  signs  or  letters,  at 
any  distances — being  a  new  application  of  that 
power,  of  which  I  chiim  to  be  the  first  inventor 
or  discoverer." 

9th.  In  this  plea  the  defendants  allege  that 
140*]  the  mode  and  'process  of  propelling 
and  connecting  currents  of  electricity,  or  gal- 
Tmnism,  through  two  or  more  metallic  conduct- 
on,  is  a  substantial  and  material  part  of  the 
thing  patented  in  the  letters  of  1840;  and  they 
aver  that  Morse  was  not  the  original  and  first 
inventor  or  discoverer  thereof,  but  the  same 
was  known  to  one  Edward  Davy,  in  England. 

18th.  In  this  plea,  the  defendants  allege  that 
-''the  use  of  motive,  power  of  the  electro-galvan- 
ie  current,  however  developed,  for  marking  and 
printing  intelligible  characters,  signs  or  letters, 
at  any  distances,"  is  a  substantial  and  material 
part  of  the  thing  patented,  and  is  distinctly 
claimed  by  the  patentee  in  the  specification; 
and  he  avers  that  the  thing,  so  patented  and 
claimed,  is  not  any  art,  machine,  manufacture 
or  composition  of  matter,  or  any  improvement 
on  them. 

The  demurrers  to  these  three  pleas  raise  the 
^estions  secondly  certified  to  this  court. 

14th.  In  this  plea  the  defendant  sets  out  the 
patent  of  1846,  as  re-issued  to,  and  states  that 
*'the  combination  of  a  pen  lever,  pen  point  or 
points,  and  roller,"  mentioned  in  the  patent,  is 
a  substantial  and  material  jpart  of  the  thing  pat- 
ented; and  they  aver  that  it  was  before  known, 
and  formed  a  part  of  an  electro -magnetic  tele- 
graph for  which  Morse  had  taken  out  letters 
patent  in  1840. 

15.  In  this  plea  the  defendants  allege  that, 
^he  mode  of  combining  two  or  more  circuits 
of  electricity  or  galvanism,  mentioned  and  de- 
scribed in  the  specification  annexed  to  the  said 
letters  patent  as  an  improvement,  is  a  substan- 
tial and  material  part  of  the  thing  patented;** 
and  they  aver  that  in  electro-magnetic  tele- 
graphs, before  known,  modes  of  combining,  on 
the  same  principle  described  in  the  specitication, 
two  or  more  circuits  of  electricity  or  galvanism, 
oxisted,  and  formed  a  part  thereof,  to  wit:  in 
one  patented  to  Morse,  June  20,  1840;  to  Ed-* 
ward  Davy,  of  London,  July  4,  1838,  by  the 
Queen  of  Great  Britain.  This  plea  also  states 
that  Morse,  in  patent  of  1846,  does  not  specify 
and  point  out  the  improvement  in  the  said  mode 
of  combining  two  or  more  circuits  made  by 
him,  so  as  to  distinguish  the  same  from  the 
said  modes  before  known  and  patented  by  him 
and  by  Davy. 

The  third  question  certified  to  this  court  is 
raised  by  demurrers  to  these  two  pleas. 

The  fourth  question  is  raised  by  demurrers 
to  pleas  8,  9,  14,  15,  above  set  forth. 

Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

The  plaintiff  in  error  is  the  assignee,  within  a 
certain  tract  of  country,  of  the  two  patents 
gn^nied  to  Morse  for  his  Electro-Magnetic 
141*]  •Telegraph,  one  in  1840,  and  the  other 
in  1846,  and  both  re-issued  in  1848.  And  this 
action  was  brought  in  the  Circuit  Court  for  the 
District  of  Ohio,  for  infringements  of  both  of 
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these  patents,  within  the  limits  assigned  to  the 
plaintiff. 

The  defendants  did  not  proceed  in  their  de- 
fense in  the  manner  authorized  by  the  Act  of 
Congress,  but  pleaded  the  general  issue,  and 
seventeen  special  pleas.  Upon  some  of  these 
pleas  issue  was  joined,  and  others  were  de- 
murred to;  and,  upon  the  argument  of  the 
demurrers,  the  judges  of  the  court  were  divided 
in  opinion  on  the  following  questions,  which 
they  have  certified  for  decision  to  this  court. 

"I.  Upon  the  demurrer  to  the  sixth  and 
seventh  pleas  respectively  whether  the  said  let- 
ters patent  to  the  said  Morse  are  void,  for  the 
reason  that  the  same  do  not  on  their  face 
respectively  express  that  they  are  to  run  for 
fourteen  years  from  the  date  of  the  patent 
issued  to  said  Morse  in  the  kingdom  of  France. 

n.  Whether,  upon  the  demurrer  to  the 
eighth,  ninth,  and  eighteenth  pleas,  said  let- 
ters patent  to  said  Morse  assume,  as  to  the  mat- 
ter alleged  in  said  eighteenth  plea,  to  patent  a 
principle,  or  a  thing  which  is  not  an  art,  ma- 
chine, manufacture  or  composition  of  matter, 
or  any  improvement  on  any  art,  machine, 
manufacture  or  composition  of  matter;  and  if 
so,  whether,  and  to  what  extent,  said  letters 
patent,  or  any  part  thereof,  are  void  in  conse- 
quence thereof;  and  also  whether  said  pleas 
are  bad,  respectively,  for  the  reason  that  they 
assume  to  answer  certain  material  and  substan- 
tial parts  of  the  plaintiff's  claim,  without  aver- 
ring that  there  are  no  other  material  and  sub- 
stantial parts  embraced  in  his  claim,  which  can 
be  distinguished  from  the  other  parts  averred 
to  be  so  claimed  without  right,  and  on  which 
he  would  be  entitled  to  recover. 

in.  Whether,  upon  the  demurrers  to  the 
fourteenth  and  fifteenth  pleas,  said  patent,  is- 
sued April  11th,  1846,  and  re-issued  June  13th, 
1848,  is  void;  and  if  so,  to  what  extent;  for 
the  reason  that  it  embraces  as  a  material  and 
substantial  part  thereof,  a  material  and  sub- 
stantial part  of  a  former  patent  issued  to  said 
Morse. 

IV.  Whether,  upon  the  demurrers  to  the 
eighth,  ninth,  fourteenth  and  fifteenth  pleas, 
Sfud  letters  patent  issued  to  said  Morse  are 
void,  for  the  reason,  as  averred  in  said  pleas, 
that  he  was  not  the  original  and  first  inventor 
of  the  several  matters  in  said  pleas  respective- 
ly set  forth;  but  the  same  had  been,  prior  to 
said  invention  by  said  Morse,  known  and  used 
in  a  foreign  country." 

The  questions  eertified,  so  far  as  they  affect 
the  merits  of  the  case,  have  all  been  substan- 
tially decided  in  the  case  of  Morse  et  al.  v. 
(XReilly  et  al.,  at  the  present  term.  But  sev- 
eral 'questions  are  presented  by  the  [*142 
certificate  upon  the  construction  of  the  pleat 
and  the  extent  of  the  admissions  made  by  the 
demurrers,  and  the  legal  effect  of  such  admis- 
sions upon  the  plaintiff's  right  of  action. 

In  relation  to  the  questions  which  ao  to  the 
merits,  as  they  have  been  already  fmly  heard 
and  decided  in  the  case  above  mentioned,  they 
are  not  open  for  argument  in  this  case;  and  it 
would  be  a  uselss  and  fruitless  consumption  of 
time  to  hear  an  argument  upon  the  technical 
questions  alone.  For,  however  the  points  of 
special  pleading  might  be  ruled  by  this  court, 
they  could  have  no  material  influence  on  the 
ultimate  decision  of  the  case;  because,  if  it  is 
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found  that  errors  in  pleading  have  been  com- 
mitted by  either  party,  injurious  to  his  rights, 
an  opportunity  ought,  and  would  certainly  be 
afforded  him  to  correct  them  in  some  subse- 
quent proceeding,  so  as  to  bring  the  real  points 
in  controversy  fairly  before  the  court. 

For  these  reasons,  the  motion  of  the  counsel 
for  the  defendants  for  leave  to  argue  tue  points 
certified,  is  overruled,  and  the  case  remanded 
to  the  Circuit  0)urt. 

Under  such  circumstances,  we  deem  it  proper 
to  remand  the  case,  without  argument,  to 
the  Circuit  Court  for  the  District  of  Ohio, 
where  either  party  may  amend  his  pleadings, 
and  where  the  defendants,  if  they  can  distin- 
guish their  case  from  that  above  mentioned, 
will  have  an  opportimity  of  being  heard. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  ine  District  of  Ohio,  and 
on  the  points  or  questions  on  which  the  judges 
of  the  said  CSrcuit  Court  were  opposed  in  opin- 
ion, and  which  were  certified  to  this  court  for 
its  opinion,  agreeably  to  the  Acts  of  Congress  in 
such  case  made  and  provided,  and  it  appearing 
to  this  court  that  the  said  questions,  so  far  as  they 
affect  the  merits  of  the  case,  have  been  sub 
stantially  decided  by  this  court  at  this  term,  in 
the  case  of  O'Beilly  et  al.  v.  Morse  et  al.,  it  is 
thereupon  now  here  ordered  and  adjudged  by 
this  court,  that  this  cause,  without  argument, 
be,  and  the  same  is  hereby  remanded  to  the 
said  Circuit  Court,  with  directions  to  permit 
either  party  to  amend  his  pleadings,  and  also 
to  allow  the  defendants  an  opportunity  to  dis 
tinguish  their  case,  if  they  can,  from  that 
above  referred  to. 


148*]  •JAMES  E.  BROOME,  Administratoi 
de  bonis  non  of  Arthur  Macon,  Deceased, 
Plaintiff  in  Error,  ^ 

V. 

THE  UNITED  STATES. 

Collector's  bond,  surety  who  died  before  its  ap 
proval    by   comptroller,   bound — sureties   re 
sponsible    for   money    received   by    collectoi 
from    predecessor — also    for    moneys    trans- 
mitted by  another  collector,  when. 

The  Act  of  Conferees  passed  on  2d  March,  1799(1 
Stat,  at  Large.  705),  requires  the  bond  given  by  a 
Collector  of  the  customs  to  be  approved  by  the 
Comptroller  of  the  Treasury. 

But  the  date  of  such  approval  Is  not  conclusive 
evidence  of  the  commencement  of  the  period  when 
the  bond  began  to  run.  On  the  contrary,  it  begins 
to  be  effective  from  the  moment  when  the  Collector 
and  his  sureties  part  with  it  in  the  course  of  trans- 
mission. 

Hence,  where  the  surety  upon  the  bond  of  a  col- 
lector in  Florida,  died  upon  the  24th  of  July,  and 
the  approval  of  the  Comptroller  was  not  written 
upon  the  bond  until  the  31st  of  July,  It  was  prop- 
erly left  to  the  Jury  to  ascertain  the  time  when  the 
collector  and  his  sureties  parted  with  the  bond  to 
be  sent  to  Washington :  and  they  were  instructed 
that  before  they  could  find  a  verdict  for  the  surety, 
they  must  be  satisfied  from  the  evidence  that  the 
bond  remained  in  the  hands  of  the  Collector,  or 
the  sureties,  until  after  the  24th  of  July. 

Collectors  are  often  disbursing  officers ;  and  they 
and  their  sureties  are  responsible  for  the  money 
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which  a  collector  receives  from  his  predecessor  la 
ofUce;  and  also  for  money  transmitted  to  him  bj 
another  collector,  upon  his  representation  and 
requisition  that  it  was  necessary  to  defray  the  car- 
rent  expenses  of  his  office,  and  advanced  for  that 
purpose. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  States 
for  the  Northern  District  of  Florida. 

The  facts  are  stated  in  the  opinion  of  the 
court. 

It  was  submitted  on  a  printed  brief,  by  Hr. 
Charlton  for  the  plaintiff  in  error,  and  argued 
for  the  United  States  by  Mr.  Cashing  (Attor- 
ney-General). 

Mr.  Charlton,  for  the  plaintiff  in  error: 

1.  The  first  point  we  make  is,  that  this  bond 
never  had  a  legal  existence,  so  far  as  Macon 
was  concerned.  That  he  died  before  it  was 
ipproved  by  the  Comptroller  of  the  Treasury; 
and  having  died  before  the  time  had  arrived, 
when  vitality  was  given  to  it  by  such  approval » 
he  was  not  a  party  to  the  contract;  and  his  ad- 
ministrator is  in  no  manner  responsible  for  any 
default  of  Crane  in  the  discbarge  of  his  duties. 

This  writing  obligatory  belongs  to  that  class 

)f     sealed     instruments     which,     though     not 

strictly  escrows,  yet  are  delivered,  subject  to  a 

ondition  prescribed  either  by  the  parties,  or 

the  law.  # 

By  the  Act  of  Congress  of  2d  March,  179i> 
(1st  vol.  Little  &  Brown's  edition,  705),  the 
bond  of  a  Collector  of  Customs  must  be  ap- 
proved by  the  Comptroller.  If  not  so  approved* 
it  never  becomes  an  official  bond;  the  day  ci 
the  date,  we  all  know,  is  immaterial;  and  the 
manual  delivery,  even  in  such  a  case,  coupled 
with  the  condition  which  the  law  itself  an- 
aexes,  does  not  give  legal  existence  or  vitalHj 
to  the  instrument.  It  is  the  approval  by  the 
Comptroller  of  the  Treasury  which  breathes 
*into  it  its  legal  life.  It  is  that  which  [*144 
shows  the  aggregatio  mentium ;  it  is  that  which 
nakes  it  a  contract.  Commonwealth  v.  Ken- 
Iry,  2  Barr.  448.  Suppose  that  the  Comp- 
troller had  refused  to  approve  this  instrument, 
would  it  then  have  had  any  efficiency?  Would 
<t  have  held  the  persons  signing  as  sureties,  lia- 
ble for  any  default  of  Crane?  Certainly  not; 
for,  as  to  them,  there  had  been  no  contract 
with  the  government;  they  had  offered  to  con- 
tract, but  the  offer  had  been  declined.  Does 
not  this  show,  conclusively,  that  the  approval 
of  the  Comptroller  is  the  act  which,  for  the 
first  time,  ffives  any  life  to  this  paper?  But 
when  that  life  was  given  to  it,  Macon  was  dead ; 
the  offer  he  had  made  to  become  a  surety  for 
Crane,  had  never  been  accepted  in  his  lifetime; 
his  death  withdrew  the  offer,  and  his  adminis- 
trator is  not  bound.  Chitty  on  Contracts,  6th 
Amer.  Ed.  p.  9,  and  note  2,  p.  12,  citing  Pothier; 
that  it  may  be  retracted  at  any  time  be- 
fore acceptance,  p.  13;  and  that  death  retracts 
it,  p.  14,  citing  Pothier;  see,  also,  p.  15;  Macher 
V.  Frith,  5  Wendell,  112,  113.  If  a  contract 
was  made  at  all,  it  was  with  Macon,  not  with 
his  administrator.  But  can  a  dead  man  make 
a  contract?  The  authorities  cited,  refer,  it  is 
true,  to  unsealed  instruments,  but  there  is  the 
same  principle  here.  If  the  paper  was  actual- 
ly delivered,  it  was  upon  the  condition  that  it 
should  be  approved  by  the  obligee;  that  it  was 
a  condition  that  the  law  attiushed  to  it»  and 
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there  was  no  aggregatio  mentium  until  such  ap- 
proval; and  in  the  meantime,  death  had  re- 
tracted the  offer. 

We  think,  therefore,  that  His  Honor,  in  the 
•court  below,  committed  error  in  ruling  that  the 
^ipproval  of  the  Comptroller  was  not  the  act 
that  gave  this  instrument  its  legal  vitality. 

And  we  think,  that  even  if  we  are  not  cor- 
rect in  that  view,  still,  that  he  was  in  error  in 
refusing  the  instruction  asked  for  by  the  coun- 
sel for  the  defendant  below;  that  it  was  the 
•duty  of  the  plaintiff  below  to  prove  that  the 
said  bond  was  delivered  before  the  death  of 
Macon. 

I  will  not  stop  to  argue  that  if  this  paper  was 
signed  by  Macon  in  the  presence  of  witnesses, 
but  not  actually  delivered  by  him,  that  it  never 
bound  him.  I  think  we  will  all  agree  that  if 
he  signed  it  in  the  presence  of  a  thousand  wit- 
nesses, who  attested  it  as  sealed  and  delivered, 
yet,  that  if  he  purposely  kept  possession  of  it 
himself,  it  did  not  bind  him.  It  was  therefore 
the  duty  of  the  plaintiff  below  to  prove  a  de- 
livery in  the  lifetime  of  Macon.  If  the  fact 
existed,  he  could  and  ought  to  have  proved  it, 
■as  he  held  the  affirmative  of  the  issue.  But  he 
did  not  offer  even  prima  facie  evidence.  The 
possession  of  it  by  the  Comptroller  would  be 
•evidence  of  its  delivery;  but  when?  Would  it 
•how  a  delivery  in  the  lifetime  of  Macon? 
145*]  Would  it  •not  rather  show  that  the 
-Comptroller  did  not  receive  it  until  the  31st 
July,  1837,  the  day  on  which  he  approved  it; 
the  presumptions  of  law  being  that  an  officer 
of  the  government  discharges  his  duty  with 
promptitude.    7  How.  132. 

Though  there  may  be  evidence,  then,  that 
this  instrument  was  delivered  to  bind  Crane 
and  Swain,  there  is  none,  not  even  prima  facie, 
that  it  was  ever  delivered  to  bind  Macon.  Its 
-date  does  not  afford  that  proof,  for  the  date  of 
M  deed  is  not  any  vital  part  of  it  at  all.  It  is 
equally  good  without  a  date,  or  with  an  impos- 
sible date,  and  this  shows  that  a  date  is  no  legal 
part  of  it.  If  we  were  to  hold  otherwise,  we 
would  fall  into  the  absurdity  of  being  bound  by 
the  assertion  of  a  sealed  instrument  that  it  had 
been  made  on  the  30th  of  February.  Whilst  the 
law  forbids  you  to  contradict,  add  to,  or  vary 
any  part  of  a  sealed  instrument  by  parol  evi- 
dence, it  allows  you  and  requires  you  every 
day  to  prove  the  time  of  delivery,  even  though 
a  date  be  stated,  and  even  though  the  date  of 
such  delivery  should  directly  contradict  .the 
alleged  date  of  the  instrument,  thus  clearly 
showing  that  it  does  not  consider  the  date  in- 
serted as  any  part  of  the  instrument. 

There  it  not  a  tittle  of  proof  that  any  officer 
of  the  government  ever  had  the  possession  of 
this  paper  until  the  31st  July,  and  then,  for  the 
first  time,  arises  the  presumption  of  its  deliv- 
ery; there  is  no  proof  that  any  of  these  parties 
ever  parted  with  the  possession  of  this  paper 
before  the  31st  July,  1837,  when  it  reached  the 
Comptroller,  possibly  from  the  hands  of  an 
agent  of  Macon,  whose  power  to  deliver  would 
end  with  the  death  of  his  principal;  and  it  is 
worthy  of  remark  that,  even  according  to  the 
very  vague  and  unsatisfactory  testimony  of- 
fered by  the  United  States  in  the  court  below, 
as  to  the  time  it  ^ould  take  to  transmit  by  mail, 
or  messenger,  from  Tallahassee  to  Washington, 
that  this  paper  could  have  been  forwarded  after 
the  death  of  Macon,  and  reached  Washington 
14  li.  ad. 


by  the  31st.  The  language  of  the  witness  being 
about  eight  or  ten  'days  for  transmission  by 
mail,  and  by  individuals,  seven  or  eight  days. 
A  bond  may  be  delivered  by  the  surety  to  his 
principal  as  an  escrow.    4  Cranch,  221. 

His  Honor  below  refused  to  give  the  instruc- 
tions, as  asked  for,  and  ruled  that  the  jury  must 
be  satisfied  that  the  bond  remained  in  the  hands 
of  Crane  or  the  surety  until  after  the  death  of 
Macon,  thus  virtually  throwing  the  burden  of 
proof  upon  us  who  held  the  negative,  instead 
of  requiring  the  plaintiff  below  to  prove  the 
act  in  pais,  viz.:  the  delivery  necessary  to  give 
vitality  to  the  instrument.    4  Wheat.  77. 

2.  But  if  this  bond  ever  was  legally  delivered 
in  the  lifetime  of  Macon,  the  question  remains, 
did  his  principal,  Crane,  ever  *make  [*146 
such  default  in  the  discharge  of  the  duties  of 
his  office,  as  would  bind  his  sureties? 

The  condition  of  the  bond  is,  that  Crane 
"shall  continue  truly  and  faithfully  to  execute 
and  discharge  all  the  duties  of  the  said  office 
according  to  law." 

What  were  the  duties  of  his  office  according 
to  law?  The  Statute  of  Congress  of  2d  March, 
1799,  prescribes  them.  1st  Vol.  Little  & 
Brown's  edition,  p.  642;  see,  also,  2d  Act  of 
same  date,  708,  top  part  of  page. 

Is  there  here  any  authority  on  the  part  of 
government  to  authorize  Crane  to  become  their 
tinancial  agent,  and  to  authorize  him  to  collect 
moneys  for  the  government  outside  of  his  offi- 
cial duties;  and  if  not,  could  his  sureties  be 
bound  to  such  acts? 

Where,  then,  was  the  authority  to  authorize 
him  to  draw  upon,  or  receive  money  from 
Breedlove,  the  Collector  at  New  Orleans? 

Be  that  as  it  may,  by  what  authority  or  law 
can  the  United  States  make  the  sureties  respon- 
sible for  the  money  collected  by  Crane  from 
Willis?  It  is  part  of  the  official  duty  of  a  Col- 
lector of  Customs  to  collect  from  his  predeces- 
sor the  amount  due  by  him  to  government  ?  If 
there  be  such  law,  let  it  be  shown.  His  Honor, 
in  the  court  below,  virtually  concedes  this 
point,  but  then  he  destroys  the  effect  of  such 
concession,  by  instructing  the  jury  that,  al- 
though the  money  might  have  been  received 
outside  of  his  official  duty,  yet,  as  the  govern- 
ment adopted  the  act  and  charged  the  amount 
to  him,  it  was  of  course  conclusive  upon  him, 
and  that  his  sureties  could  not,  with  any  pro- 
priety, complain,  because  it  appeared  from  his 
accounts  that,  at  the  time  Crane  received  the 
$1,279.92  from  Willis,  the  United  States  were 
indebted  to  him  (Crane)  in  a  much  larger 
amount,  and  that  for  some  time  thereafter,  and 
after  debiting  his  accounts  with  that  sum,  the 
balance  was  still  against  the  United  States,  and 
in  favor  of  Crane,  and  that  the  defalcation  of 
Crane,  for  which  his  sureties  were  sought  to  be 
held  liable,  accrued  long  after  that  period,  and 
that  it  was  therefore  immaterial  to  the  sure- 
ties, etc. 

We  respectfully  say  that  there  is  a  mingling 
up,  in  this  legal  caldron,  of  very  discordant 
materials,  and  that  the  reasoning  is  neither 
logical  nor  conclusive. 

We  are  not  going  to  deny  that  if  a  man,  with- 
out any  authority,  collects  the  money  belong- 
ing to  another,  that  other  may,  if  he  pleases, 
confirm  the  act  and  sue  the  party  who  has  as- 
sumed to  act  as  his  agent,  for  the  amount  he 
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has  thus  collected.  And  we  do  not,  therefore, 
dispute  the  reasoning  of  His  Honor  in  the  court 
below,  when  he  held,  that  after  the  government 
14  7*]  •adopted  the  act  of  the  collection  from 
Willis,  and  charged  it  to  Crane,  that  it  was,  of 
course,  conclusive  upon  Crane.  What  we  ob- 
ject to  is,  the  application  of  this  principle,  and 
the  subsequent  reasoning  as  to  the  sureties. 

The  government  may,  by  an  artificial  and 
artistical  way,  make  out  the  accounts  between 
these  parties,  so  as  to  obscure  the  true  issue, 
but  that  cannot  preclude  us.  It  may  make 
what  rests  it  pleases  in  such  accounts  for  such 
purposes,  and  it  may,  by  inserting  in  the  quar- 
ter ending  the  30th  September,  an  amount 
which  their  own  evidence  (that  is,  if  there  was 
any  evidence  at  all  of  that  receipt  of  money) 
shows  was  received  on  the  1st  October.  But 
the  only  true  way  of  ascertainmg  whether  the 
sureties  are  liable  in  this  case,  is  to  make  out  a 
general  account  of  all  sums  received  by  Crane 
in  his  official  capacity,  and  which  it  was  his 
duty  so  to  receive,  and  then  to  credit  him  with 
all  payments  which  he  properly  made;  and  if 
the  debits  exceed  the  credits  of  such  legitimate 
transactions,  to  that  extent  the  sureties  are  re- 
sponsible. When  the  judge  below  tells  us,  then, 
khat  although  Crane  had  no  right  to  receive 
this  $1,279.^  from  Willis,  in  his  capacity  as 
Collector  (in  other  words,  though  it  was  not  an 
act  for  M^hich  his  sureties  were  responsible), 
yet,  that  as  the  government  owed  him  at  that 
time  (a  fact  which,  by  the  way,  is  inconsistent 
with  their  proof),  and  for  some  time  after,  ana 
as  all  his  defalcations  actually  occurred  after- 
wards, that,  therefore,  his  sureties  had  no  right 
to  complain  of  this  charge  being  made  in  the 
account,  and  that  it  was  immaterial  to  them 
whether  he  had  or  nad  not  received  the  sum  in 
his  official  capacity,  is,  we  repeat,  not  logical 
reasoning.  If  the  sureties  are  charged  in  the 
general  account  with  $1,279.02,  which  ought 
not  to  be  cnarged  to  them,  are  they  not  so  much 
the  losers?  Does  it  not  deduct  from  the  credits 
to  which  they  are  entitled,  in  the  general  ac- 
count, nmning  through  all  the  time  for  which 
they  were  so  responsible,  just  so  much,  and 
produce  a  corresponding  effect  upon  the  bal- 
ance at  the  foot  of  the  account?  If  this  sum 
had  not  been  charged  against  them,  would  there 
not  have  been  exactly  so  much  more  aue  by  the 
government  to  Crane  as  Collector,  for  the  pay- 
ments legitimately  made  by  him,  as  Collector, 
and  to  the  benefit  of  which  indebtedness  the 
sureties  would  be  entitled? 

It  seems  difficult  to  answer  these  questions 
negatively.  What  possible  difference  can  it 
make,  then  (even  if  it  be  so),  that  Crane,  after 
receiving  this  money,  was  still  the  creditor  of  the 
government?  It  is  to  the  general  result,  at  the 
close  of  his  term  of  office,  that  we  must  look, 
and  that  general  result,  after  deducting  this 
illegal  debit,  must  show,  so  far  as  the  sureties 
are  concerned,  exactly  so  much  more  due  by 
148*]  the  government  to  •Crane,  as  O)llector, 
than  now  appears.  How,  then,  was  it  immate- 
rial to  the  sureties?  And  besides  this  error  of 
law,  the  judge  also  erred  in  withdrawing  the 
questions  of  fact  from  the  jury,  whether  this 
money  had  ever  been  received  by  Crane,  by 
virtually  telling  them  that  it  was  an  immaterial 
fact  in  the  case,  and  that  the  surety  (the  only 
person  sued)  was  not  Bought  to  be  charged  by 
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it,  thus  taking  away  the  fact  itself  from  their 
scrutiny. 

He  was  asked,  by  the  counsel  of  defend- 
ant below,  to  charge  that  the  receipt  for  $1,- 
279.92,  given  in  the  4th  quarter  of  1837,  is  not 
a  sufficient  voucher  to  support  the  item  of 
same  amount  in  the  account  of  third  quarter, 
1837  of  Willis'  transaction.  This  the  judge  re- 
fused to  charee. 

We  respectfully  insist  that  the  government 
officers  had  no  right  to  charge  this  receipt  at  all,, 
either  in  the  fourth  or  third  quarter,  against 
Crane,  as  collector.  It  was  a  fact  that  did  not 
officially  come  within  their  knowledge;  U> 
which  knowledge  the  law  confines  them,  in 
making  out  their  transcripts  for  evidence. 
Crane  had  never  charged  himself  with  it,  as 
Collector,  but  the  government  officer  undertook 
to  discharge  the  sureties  of  Willis  for  money 
for  which,  as  far  as  we  know,  they  were  respon- 
sible, and  to  charge  the  sureties  of  Crane,  with- 
out their  assent,  and  this  upon  no  other  proof 
than  the  exhibition  of  a  receipt  purporting  U> 
be  Crane's,  but  not  proved  to  be  so.  We  think 
that  this  does  not  come  within  the  purview  of 
the  Statute  of  3d  March,  1797,  and  that  the 
transcript  was  not  a  sufficient  voucher  to  sup- 

Sort  the  item,  the  original  receipt  being  the 
est  evidence  (if  evidence  at  all)  of  the  fact  of 
payment.  United  States  v.  Buford,  3  Pet.  29; 
Cox  and  Dick  v.  United  States,  6  Pet.  202. 
Nor  is  the  case  in  8  Pet.  375,  hostile,  for  there 
Orr  was  entitled  to  draw  on  the  treasury  for 
money,  and  the  officers  knew  that  the^  had  paid 
it.  But  in  our  case  Crane  had  no  right  to  re> 
ceive  the  money  at  all,  nor  did  he  authorize  the 
charge;  and  the  United  States  had  no  right  to 
relieve  Willis  by  charging  to  Crane  and  ids 
sureties.  See  3  Pet.  29;  Hoyt  v.  United  States, 
10  How.  132,  133. 

Mr.  Cashing,  for  the  United  States: 

First  point  omitted. 

n.  The  official  bond  of  the  collector  and  in- 
spector. Crane,  and  his  sureties,  Swain  and 
IMacon,  bears  date  2d  June,  1837. 

Indorsed  July  4th,  1837,  by  the  District  At- 
torney of  the  United  States,  that  the  sureties 
are  good  and  sufficient. 

"July  3l8t,  1837:  approved  on  the  above 
certificate.    George  Wolf,  Comptroller." 

Arthur  Macon  died  24th  July,  1837,  after  the 
approval  of  the  'sureties  by  the  District  [•14# 
Attorney,  but  before  the  indorsement  by  the 
Comptroller. 

The  administrator  of  A.  Macon  contended, 
that  the  surety  died  before  delivery  of  the 
bond,  and  therefore  that,  as  to  him,  it  was  not 
obligatory.  To  this  end  various  instructions 
were  moved  by  the  administrator.  The  rulings 
of  them  by  the  court  are  to  be  seen,  p.  48  of 
the  record. 

The  several  instructions  on  this  subject, 
moved  on  behalf  of  the  administrator,  need  not 
be  here  repeated.  The  charp;es  of  the  court  were 
correct;  they  left  to  the  jury  the  question  of 
fact  of  delivery,  under  all  the  circumstances, 
without  anv  improper  instruction  at  to  the 
matters  of  law. 

"A  deed  may  be  delivered  by  the  party  him- 
self that  doth  make  it,  or  by  any  othnr  by  his 
appointment  or  authority  preceaent,  or  assent 
or  agreement  subsequ^t." 

"And  M,  also,  a  deed  mmj  be  delivered  to 
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the  party  himself  to  whom  it  is  made,  or  to 
any  other  by  sufficient  authority  from  him;  or 
it  may  be  delivered  to  any  stranger,  for  and  in 
the  behalf,  and  to  the  use  of  him  to  whom  it  is 
made  without  authority."  Touchstone,  chap. 
4,  p.  67. 

''If  a  man  makes  an  obligation  to  F,  and  de- 
livers it  to  B,  if  F  gets  the  obligation  he  shall 
have  action  upon  it,  for  it  shall  be  intended 
that  B  took  the  deed  for  F,  as  his  servant." 

13  Viner,  Faits  K,  plea  7,  page  23. 

*'If  a  man  delivers  a  writing  as  an  escrow,  to 
be  his  deed,  on  certain  conditions  to  be  per- 
formed, and  afterwards  the  obligor  or  obligee 
dies,  and  afterward  the  condition  is  performed, 
the  deed  is  good,  for  there  was  traditio  inchoata 
in  the  life  of  the  parties;  sed  postea  consum- 
mata  existens,  by  the  performance  of  the  condi- 
tion, takes  its  effect  by  force  of  the  first  de- 
livery, without  any  new  delivery."  Ferryman's 
case,  5  Coke,  84-86;  S.  P.»  Graham  v.  Graham,  1 
Ves.  Jr.,  272,  274;  Froset  v.  Walch,  Bridgm.  61, 
from  Year  Book  27  Hen.  VI.  7. 

''If  I  deliver  an  obligation  or  other  writing 
to  a  man  as  my  deed,  to  deliver  unto  him  to 
whom  it  is  made  when  he  shall  come  to  York, 
it  is  my  deed  presently;  and  if  he  deliver  it  to 
him  before  he  comes  to  York,  yet  I  shall  not 
avoid  it;  and  if  I  die  before  he  comes  to  York, 
and  afterwards  he  cometh  to  York,  and  he  de- 
li vereth  the  deed  unto  him,  it  is  clearly  good, 
and  my  deed,  and  that  it  cannot  be  if  it  were 
not  my  deed  before  my  death."  13  Viner  Faits, 
M,  plea  7,  p.  24;  and  cites  Perkins,  sec.  143. 

"And  where  the  deeds  have  a  kind  of  double 
delivery,  there  they  shall  take  effect  from  and 
have  relation  to  the  time  of  the  first  delivery  or 
not,  ut  res  valeat;  for  if  relation  may  hurt,  and 
for  some  cause  make  void  the  deed  (as  in  some 
150*]  cases  it  may),  *there  it  shall  not  relate. 
But  if  relation  may  help  it,  as  in  case  where  a 
feme  sole  delivers  escrow,  and  before  the  second 
delivery  she  has  married,  or  dieth,  in  this  case, 
if  there  were  not  a  relation  the  deed  would  be 
void,  and  therefore  in  this  case  it  shall  relate." 
Touchstone,  chap.  4,  page  72,  Relation;  But- 
ler &  Baker's  case,  3  Coke,  35  b.  Resolve  1  and 
2;  Cook's  Adm'r  v.  Hendricks,  4  B.  Monroe, 
602,  603. 

A,  being  indebted  to  his  bankers,  executed  a 
deed,  purporting  to  be  a  mortgage  to  them,  for 
securing  the  debt.  After  executing  it,  he  de- 
livered it  to  his  attorney,  who  retained  it  in  his 
possession  till  A's  bankruptcy,  which  occurred 
about  a  month  afterwards.  The  attorney  then 
delivered  it  to  the  mortgagee.  Held,  that  this 
was  a  good  delivery  by  A  to  the  mortgagee. 
Grugeon  v.  Oerrard,  4  Younge  &  C.  119. 

If  a  deed  is  delivered  by  the  grantor  to  any 
person  in  his  lifetime  to  be  delivered  to  the 
grantee  after  his  decease,  it  was  a  good  delivery 
upon  the  happening  of  the  contingency  and  re- 
lated back  so  as  to  devest  the  title  of  the 
grantor,  by  relation  to  the  just  delivery.  Foster 
V.  Mansfield,  3  Metcalf,  412;  OTCelly  et  al.  v. 
CnCelly,  8  Metcalf,  436,  439;  see  Exton  v.  Scott, 
6  Sim.  31. 

A  delivers  a  deed,  as  an  escrow,  to  J.  S.  to 
deliver  over  on  condition  performed,  before 
which  A  becomes  non  compos  mentis;  the  con- 
dition is  then  performed,  and  the  deed  delivered 
over;  it  is  good,  for  it  shall  be  A's  deed  from 
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the  first  delivery.    Brook's  Reading  on  St.  of 
Lim.  p.  160. 

The  present  is  not  the  case  of  an  escrow;  and 
if  it  were  it  would  not  avail  the  obligors  in  the 
bond;  the  relation  of  which  is  clearly  stated  by 
Chief  Justice  Parsons,  in  the  case  of  Wheel- 
wright V.  Wheelwright,  2  Mass.  447,  and  re- 
peated by  Mr.  Justice  Sewall,  in  Hatch  t^ 
Hatch,  9  Mass.  307,  309,  as  follows: 

"The  delivery  is  an  essential  requisite  to  a 
deed,  and  the  effect  of  it  is  to  be  from  the  time 
when  it  is  delivered  as  a  deed.  But  it  is  not 
essential  to  the  valid  delivery  of  a  deed,  that 
the  grantee  be  present,  and  that  it  will  be  made 
to  or  accepted  by  him  personally  at  the  time.  A 
writing  delivered  to  a  stranger,  for  the  use  and 
the  benefit  of  the  grantee,  to  have  effect  after 
a  certain  event,  or  the  performance  of  some 
condition,  may  be  delivered  either  as  a  deed  or 
as  an  escrow.  The  distinction,  however,  seems 
almost  entirely  nominal,  when  we  consider  the 
rules  of  decision  which  have  been  resorted  to,, 
for  the  purpose  of  effectuating  the  intentions 
of  the  grantor  or  obligor,  in  some  cases  of 
necessity.  If  delivered  as  an  escrow,  and  not 
in  name  as  a  deed,  it  will,  nevertheless,  be 
regarded  and  construed  as  a  deed  from  the  first 
delivery,  as  soon  as  the  event  happens,  or  the 
condition  is  performed,  upon  which  the  effect 
had  been  suspended,  *if  this  construe-  {*151 
tion  should  be  then  necessary  in  furtherance 
of  jthe  lawful  intentions  of  the  parties.  See,. 
also,  3  Coke  on  Littleton,  by  Day,  36  a,  note 
223;  Perkins,  sees.  137,  138,  142;  Bushel  v. 
Passmore,  6  Mod.  217;  Maynard  v.  Maynard, 
10  Mass.  486;  Bodwell  v.  Webster,  13  Pickering,. 
411,  416;  4  Cruise,  by  Greenleaf,  p.  28,  note; 
Elsey  V.  Metcalf,  1  Denio,  323;  Brown  v. 
Brown,  1  Wood.  &  M.  326;  Doe,  dem.  Gumons, 
V.  Knight,  8  Dowl.  &  R.  348;  Doe,  dem.  Lloyd, 
V.  Bennett,  8  Car.  &  P.  124. 

"The  delivery  of  a  deed  may  be  inferred 
from  circumstances,"  per  Mr.  Justice  Story, 
Gardiner  v.  Collins,  3  Mason,  401. 

"The  possession  of  the  deed  by  the  lessor  or 
plaintiff,  who  offers  it  in  proof,  is  prima  facie 
evidence  of  its  delivery.  Under  ordinary  cir- 
cumstances, no  other  evidence  of  the  delivery 
of  a  deed  than  the  possession  of  it  by  the  per- 
son claiming  under  it,  is  required."  Games  v. 
Stiles,  14  Pet.  327;  S.  P.  Hare  v.  Horton,  2 
Nev.  &  M.  428;  6  Barnwell  &  Ad.  716. 

"If  the  original  deed  remained  in  existence, 
proof  of  the  handwriting,  added  to  its  being  in 
possession  of  the  grantee,  would,  it  is  presumed, 
be  prima  facie  evidence  that  it  was  sealed  and 
delivered.  No  reason  is  perceived  why  such 
evidence  should  not  be  as  satisfactory  in  the 
case  of  a  deed  as  in  the  case  of  a  bond."  Les- 
see of  Sicard  v.  Davis,  6  Pet.  137.  In  that  case 
the  original  deed  was  lost,  but  the  execution 
and  the  delivery  thereof  were  inferred  from 
circumstances. 

"All  deeds  do  take  effect  from,  and  therefore 
have  relation  to,  the  time,  not  of  their  date, 
but  of  their  delivery.  And  this  is  always  pre- 
sumed to  be  the  time  of  their  date,  unless  the 
contrary  do  appear."  Touchstone,  chap.  4,  sec* 
8,  p.  72. 

These  principles  seem  to  me  to  be  sufficient 
to  warrant  the  rulings  and  charges  by  the  courti 
on  the  subject  of  the  delivery  of  the  bond. 

If  a  bond,  with  surety  required  by  law  of  an 
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officer,  be  signed  and  sealed  by  the  parties  who 
are  named  as  obligors  to  the  United  States,  and 
sent  by  mail,  or  by  private  conveyance,  to  the 
proper  department,  and  be  sued  upon  by  the 
United  States,  such  circumstances  must  be  prima 
facie  evidence  of  delivery;  which  delivery  must 
be  presumed  to  be  the  time  of  the  date,  until 
the  contrary  be  made  to  appear;  otherwise  the 
great  affairs  of  this  government,  spreading  over 
such  vast  territories,  requiring  bond  and  securi- 
ty from  officers  intrusted  with  the  collections 
or  disbursements  of  public  moneys,  could  not 
be  administered  safely,  unless  all  the  various 
officers,  who  are  by  law  required  to  give  bond 
with  security,  to  be  filed  in  the  proper  depart- 
ment, should  be  required  to  come  with  -their 
sureties  to  the  seat  of  government,  and  execute 
and  deliver  in  person,  in  the  proper  office,  their 
152*]  •respective  obligations.  Such  a  rule 
would  be  highly  inconvenient,  excessively  dila- 
tory, if  not  impracticable.  Such  a  rule  could 
be  endured  only  in  a  village,  town,  or  city,  or 
in  a  district  of  coimtry  of  small  extent. 

That  A.  Macon  signed  the  bond  is  admitted. 
After  he  signed  and  sealed  he  did  sot  keep  it 
in  his  possession;  it  was  not  foimd  after  his 
death  among  his  papers ;  he  delivered  it  to  some 
person;  tlM  purpose  for  which  he  signed  and 
sealed  tiM  bond  was,  that  it  should  be  delivered 
into  the  proper  department  of  the  government; 
it  expresses  that  purpose  on  its  face,  and  to 
that  intent  it  expresses  to  have  been  "sealed 
and  delivered  in  the  presence  of  witnesses, 
Robert  Lord,  George  Q.  Holt,"  who,  as  wit- 
nesses, have  signed  their  names.  It  came  to  the 
possession  of  the  proper  department  of  the 
Government  of  the  United  States,  and  was 
given  in  evidence  by  the  department. 

From  all  these  circumstances  the  inference  is 
irresistible  that,  after  A.  Macon  signed  and 
sealed  the  bond,  and  caused  it  to  be  attested  by 
the  witnesses,  he  delivered  it  to  some  person  to 
be  sent  to  the  proper  department  of  the  Gov- 
ernment of  the  United  States,  the  obligee  named 
in  the  bond.  The  jury  have  found  in  favor  of  the 
United  States;  without  any  improper  instruc- 
tion from  the  court,  and  the  verdict  is  con- 
clusive. 

m.  The  question  raised  for  the  defendant 
in  the  District  Court,  now  plaintiff  in  error,  as 
to  the  sum  of  $1,279.92  appearing  in  the  ac- 
count against  Mr.  Crane,  as  Collector  of  the 
Customs  for  the  District  of  St.  Mark's,  andi 
Inspector  of  the  Revenue  for  the  port  of  Mag- 
nolia, is  so  properly  and  clearly  treated  of 
by  the  judge  m  his  charge  to  the  jury,  as  not 
to  require  of  me  anjrthing  in  addition  to  what 
he  has  said. 

As  to  the  sums  of  $3,000  and  $6,600,  it  ap- 
pears in  evidence  that  they  were  paid  to  Crane, 
upon  his  representation  and  requisition,  to  de- 
fray the  current  expenses  of  his  office;  and  on 
this  account  the  judge  ruled  that  they  were 
legitimate  charges  as  against  his  sureties. 

This  view  is  supported  by  the  provisions  of 
law  which  require  the  Collector  to  pay  the  ex- 
penses of  his  office  out  of  its  revenue,  or  to  dis- 
burse the  money  received  by  him  from  the  gov- 
ernment to  supply  any  deficiencies  in  such  rev- 
enue. See  Act  of  1799,  1  Stat,  at  Large,  707; 
Act  of  1823,  3  Id.  723. 

The  government  advanced  money  to  Crane, 
under  the  statute  cited,  to  defray  the  expenses 
of  his  office. 
640 


The  conditions  of  the  Collector's  bond  were 
to  execute  and  discharge  all  the  duties  of  Ids 
office  faithfully.  This  condition  was  broken  if 
the  Collector  made  false  statements  to  the 
Comptroller  of  the  Treasury  of  the  sums  neces- 
sary to  the  current  expenses  of  the  district 
whereof  he  was  collector,  and  false  requisitions 
*upon  the  Treasury  Department,  for  [*153 
moneys  to  pay  those  current  expenses,  it  was 
a  malfeasance  in  office,  a  breach  of  the  con- 
dition of  the  Collector's  bond,  for  which  the 
surety  was  chargeable. 

The  Collector  was,  by  law,  the  officer  to  pay 
the  current  expenses  of  the  district  whereof  he 
was  appointed  Collector,  and  he  and  his  surety 
were  properly  chargeable  with  all  moneys  put 
into  the  hands  of  the  collector  for  such  pur- 
poses. 

Mr.  Justice  Wayne  delivered  the  opinion  of 
the  court: 

Ambrose  Crane  was  appointed  Collector  of 
Customs  for  St.  Mark's,  in  Florida,  and  signed, 
with  his  sureties,  Swain  and  Macon,  what  was 
meant  by  them  to  be  an  official  bond.  The 
form  of  the  bond  is  given  in  the  statute.  This 
conforms  to  it  in  every  particular.  1  Stat,  at 
Large,  705.  Crane,  the  Collector,  became  a 
defaulter.  This  suit  was  brought  to  recover 
the  amount  of  the  defalcation  from  the  ad- 
ministrator of  Macon,  one  of  the  sureties  of 
Crane.  The  bond  is  dated  on  the  2d  June, 
1837.  Two  indorsements  are  upon  it.  One  of 
them  was  made  by  the  District  Attorney  of  the 
United  States  for  Florida. 

Office  of  the  United  States  Attorney,  Middle 
District  of  Florida,  July  4th,  1837.  I  hereby 
certify,  that  Peter  H.  Swain  and  Arthur  Macon, 
Esqrs.,  who  appear  to  have  executed  the  with- 
in bond  as  securities,  are  generally  esteemed  to 
be,  and  in  my  opinion  undoubt^ly  are,  good 
for  the  amount  of  this  bond.  They  reside  in 
Leon  County,  and  I  would  take  either  of  them, 
without  hesitation,  as  security  for  a  private 
debt  of  that  amount.  The  signatures  appear 
to  be  genuine. 

Charles  S.  Sibley,  District  Attorney. 

The  other  indorsement  is  as  follows: 

Comptroller's  Office,  July  31,  1837.  Approved 
in  the  above  certificate. 

George  Wolfe,  Comptroller. 

Macon  died  on  the  24th  July,  seven  days  be- 
fore the  date  of  the  Comptroller's  approval,  and 
twenty-four  days  after  the  date  of  the  district 
attorney's  indorsement.  The  evidence  in  the 
case  shows  that  in  the  year  1837  the  mall  time 
between  Tallahassee  and  Washington  was  from 
eight  to  ten  days.  The  distance  might  have 
b^n  traveled  by  an  individual  in  less  time,  but 
not  in  less  than  seven  or  eight  days.  This 
testimony  was  introduced  by  the  plaintiff  to 
prove  that  the  bond,  if  it  had  not  been  delivered 
before  the  24th  of  July,  the  day  of  Macon's 
death,  that  it  must  have  been  in  the  course  of 
transmission  from  the  obligors  before  that  day, 
as  the  Comptroller's  approval  is  'dated  [*154 
the  31st  of  the  month.  The  Act  directing  bond 
to  be  taken  from  collectors,  with  sureties,  to  be 
approved  by  the  Comptroller  of  the  Treasury 
of  the  United  States,  will  be  found  in  1  Stat, 
at  Large,  705.  It  is,  that  every  collector,  naval 
officer,  and  surveyor,  employed  in  the  collection 
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of  the  duties  upon  imports  and  tonnage  shall, 
within  three  months  after  he  enters  upon  the 
duties  of  his  office,  give  bond,  with  one  or  more 
sureties,  to  be  approved  by  the  Comptroller  of 
the  Treasury  of  the  United  States,  and  payable 
to  the  United  States,  with  condition  for  the 
true  and  faithful  performance  of  the  duties  of 
his  office,  according  to  law.  The  condition  of  the 
bond  is,  that  whereas  the  President  of  the  Unit- 
ed States  hath,  pursuant  to  law,  appointed  the 

said  to  the  office  of,  ,  in  the 

State  of  


Now,  therefore,  if  the  said 

has  truly  and  faithfully  executed 

and  discharged,  and  shall  continue  truly  and 
faithfully  to  execute  and  discharge  all  the 
duties  of  said  office,  according  to  law,  then  the 
above  obligation  is  to  be  void  and  of  none  ef- 
fect; otherwise  it  shall  abide,  and  remain  in 
full  force  and  virtue. 

In  this  state  of  the  case,  a  recovery  upon  this 
bond  is  resisted  by  an  objection  that  it  never 
had  a  legal  existence  as  to  Macon,  thv  intestate 
of  the  appellant,  because  he  died  before  it  was 
approved  by  the  Comptroller.  It  is  not  denied 
— or,  if  it  be,  the  evidence  makes  it  altogether 
probable — ^that  the  bond  had  been  delivered  be- 
fore Macon  died.  We  cannot  admit  that  the 
date  of  the  approval  can  be  taken  absolutely  as 
the  time  when  the  bond  was  accepted,  without 
any  relation  to  the  time  when  it  was  delivered. 
A  bond  may  not  be  a  complete  contract  until 
it  has  been  accepted  by  the  obligee;  but  if  it  be 
delivered  to  him  to  be  accepted  if  he  should 
choose  to  do  so,  that  is  not  a  conditional  deliv- 
ery, which  will  postpone  the  obligor's  under- 
taking to  the  time  of  its  acceptance,  but  an  ad- 
mission that  the  bond  is  then  binding  upon 
him,  and  will  be  so  from  that  time,  if  it  shall 
be  accepted.  When  accepted,  it  is  not  only  bind- 
ing from  that  time  forward,  but  it  becomes  so 
upon  both  from  the  time  of  the  delivery.  That 
is  the  offer  which  the  obligor  makes,  when  he 
hands  the  bond  to  the  obligee,  and  in  that  sense 
the  obligee  received  it.  Such  is  just  the  case 
before  us.  The  Act  requires  the  Collector  to 
give  M  bond,  "with  sureties  to  be  approved  by 
the  Comptroller;''  it  must  be  done  in  three 
months  after  he  has  entered  upon  the  duties  of 
his  office;  it  must  be  retrospective  to  that  time, 
and  be  for  the  future  also.  The  Comptroller 
may  accept  the  sureties  or  reject  them.  He 
may  call  at  any  future  time  for  other  sureties, 
if  circumstances  shall  occur,  or  information 
shall  be  received,  which  make  it  necessary  that 
the  United  States  should  have  a  more  responsi- 
155*]  ble  security.  •Or  he  may  call,  under 
the  direction  of  the  Secretary  of  the  Treasury, 
for  a  new  bond.  He  may  decide  upon  the  suf- 
ficiency of  the  sureties  before  they  have  made 
themselves  so,  or  after  they  have  signed  the 
Collector's  bond.  The  first  course  is  not  the 
usual  practice.  The  bond  is  commonly  sent  to 
the  Collector  with  such  sureties  as  he  can  get. 
The  iZJomptroller  receives  it  under  the  law,  to 
bft  afterwards  approved,  upon  such  information 
as  he  has  or  may  procure,  concerning  the  re- 
sponsibility of  the  sureties.  The  time  is  not 
limited  for  the  use  of  his  discretion  for  that 
purpose.  He  knows,  and  the  Collector  knows, 
that  the  bond  ought  to  be  given  in  three  months 
after  the  Collector  has  begun  to  discharge  the 
duties  of  his  office.*  It  is  his  duty  to  give  the 
bond.  It  is  the  Comptroller's  to  see  that  it  is 
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done.  It  us  not  necessary  that  it  should  be 
lianded  to  the  Comptroller.  It  may  be  handed 
to  an  agent  appointed  by  the  Comptroller  to  re- 
ceive it,  or  it  may  be  put  into  the  possession  of 
any  person  to  deliver  it,  or  it  may  be  transmit- 
ted by  mail.  If  done  in  any  one  of  these  ways, 
it  is  a  delivery  from  the  moment  that  the  Col- 
lector and  his  sureties  part  with  it.  It  is  from 
that  moment  in  the  course  of  transmission, 
with  the  intention  that  the  law  may  act  upon 
it  through  the  Comptroller's  agency,  and  his 
subsequent  approval  is  an  acceptance  with  rela- 
tion to  the  time  beginning  the  transmission. 
The  statute  does  not  require  the  approval  to  be 
in  writing.  It  may  be  so,  and  may  be  done  ver- 
bally; or  it  may  not  be  done  in  either  way. 
Receiving  the  bond  aud  retaining  it  for  a  con- 
siderable time  without  objection,  will  be  suffi- 
cient evidence  i>f  acceptance  to  complete  the  de- 
livery, especially  when  the  exception  is  taken 
bv  the  party  who  had  done  all  he  could  to  com- 
plete it.  Postmaster-General  v.  Norvell,  1 
Gilpin,  106-121.  And  we  add,  that  the  retention 
of  such  a  bond  by  the  Comptroller  without  ob- 
jection, for  a  longer  time  than  the  statute  re- 
quires it  to  be  given,  would  be  presumptive 
evidence  of  its  approval  and  acceptance.  This 
presumption  of  acceptance  has  been  ruled  by 
this  court,  in  the  case  of  The  United  States 
Bank  v.  Dandridge  et  al.,  12  Wheat.  64.  In 
that  case,  an  objection  was  taken  in  the  Circuit 
Court  to  the  admissibility  of  evidence  to  show 
a  presumptive  acceptance  of  a  cashier's  bond, 
because  the  charter  of  the  bank  required  a 
bond  to  be  given  satisfactorily  to  the  directors. 
The  Circuit  Court  sustained  the  objection,  and 
ruled  that  the  approval  must  be  in  writing  to 
bind  the  cashier's  sureties.  This  court  ruled 
otherwise.  Presumptive  evidence,  then,  being 
admissible  to  prove  the  acceptance  of  a  bond — 
such  as  its  being  in  the  possession  of  the  obligee 
— having  been  retained  without  objection,  and 
the  obligor  continuing  to  act  under  it,  without 
having  called  for  a  more  formal  acceptance,  it 
follows  that  a  written  ^acceptance,  dated  [*  1 5  6 
after  a  delivery,  as  was  done  in  this  case,  is  not 
to  be  taken  as  the  time  from  which  the  com- 
pleteness of  the  contract  is  to  be  computed; 
but  that  such  an  acceptance  has  a  relation  to 
the  time  of  delivery,  making  that  time  the  be- 
ginning of  its  obligation  upon  the  parties  to  the 
bond.  We  remark,  also,  that  there  is  no  rule 
which  can  be  applied  to  determine  what  consti- 
tutes the  approval  of  official  bonds.  Every 
case  must  depend  upon  the  laws  directing  such 
an  approval.  The  purpose  for  which  such  a 
bond  is  required  must  be  looked  to.  The  char- 
acter of  the  office  and  its  duties  must  be  exam- 
ined. The  time  within  which  such  a  bond 
must  be  given  and  approved,  and  whether  it  is 
to  be  retrospective  or  for  the  future  only,  must 
be  considered  before  it  can  be  determined  how 
and  when  the  approval  must  be  made.  The 
differences  suggested  may  be  seen  by  compar- 
ing the  terms  of  the  Statute  of  1825,  requiring 
bonds  to  be  given  by  postmasters  directly  to  the 
Postmaster-General,  and  not  to  the  United 
States,  with  the  phraseology  of  the  section  of 
the  Act  directing  bonds  to  be  taken  from  the 
collectors  to  the  United  States. 

The  case  of  Bruce  and  others  v.  The  State  of 
Maryland,  for  the  use  of  Love,  in  11  Gill  & 
Johnson,  382,  which  was  supposed  to  have  a 
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bearing  upon  the  case,  will  illustrate  fully  the 
differences  of  which  we  have  spoken. 

The  42d  article  of  the  Constitution  of  Mary- 
land, re<|uires  bonds  from  the  sheriff  of  that 
State,  with  sureties,  before  they  can  be  sworn 
in  to  act  as  such.  The  Act  of  Maryland,  car- 
rying that  article  into  operation'  (2d  vol.  Laws 
of  Maryland,  November,  1794),  fixes  the  time 
within  which  sheriffs  shall  give  bonds,  and  the 
manner  of  taking  them  is  prescribed.  It  must 
be  done  in  a  county  court,  or  before  the  Chief 
Justice,  or  two  associate  justices,  etc.,  but  by 
whomsoever  approved,  the  Act  directs  that  the 
official  doing  so,  shall  immediately  transmit  it 
to  the  coimty  court  to  be  recorded.  The  case 
came  before  the  Court  of  Appeals,  from  a 
county  coiurt,  which  had  decided  that  the  bond 
of  the  sheriff  operated  from  its  date,  that  bond 
having  been  given  without  the  approval  in  the 
manner  prescribed.  The  Court  of  Appeals  over- 
ruled the  court  below,  saying  that  the  bond 
had  been  irregularly  taken,  and  that  a  sheriff's 
bond  was  only  obligatory  from  the  time  of  its 
approval.  Under  that  statute,  the  question, 
when  a  sheriff's  bond  became  operative,  could 
not  properly  occur,  it  having  made  the  delivery 
and  approval  of  the  bond  simultaneous,  that 
there  mi^ht  be  a  compliance  with  the  Constitu- 
tion, which  declared  that  no  sheriff  should  act 
imtil  he  had  given  bond.  The  Act  which  we 
have  been  considering,  does  not  require  the 
Comptroller's  approval  to  be  in  writing.  A  Col- 
lector may  be  permitted  to  discharge  the  du- 
167*]  ties  *of  nis  ofiice,  for  three  months,  be- 
fore he  gives  a  bond,  if  the  Secretary  of  the 
Treasury  shall  think  it  safe  to  be  done.  But  if 
otherwise,  he  may  require  a  bond  before  the 
Collector  enters  upon  the  duties  of  the  office. 
The  statute  means  that  the  three  months  al- 
lowed for  a  bond  to  be  given,  is  an  indulgence 
to  the  Collector,  and  not  a  rule  binding  upon 
the  government,  when  its  proper  functionary 
shall  determine  that  a  bond  shall  be  given  ear- 
lier. We  think,  too,  that  the  approval  by  the 
comptroller  is  directory,  and  not  a  condition 
precedent  to  give  validity  to  the  bond.  The 
doctrine  that  deeds  and  bonds  take  effect  by 
relation  to  the  time  they  are  delivered,  is  well 
understood.  The  cases  cited  by  the  Attorney- 
General,  in  support  of  it,  are  sufficient  for  the 
occasion.  We  need  not  add  to  them.  It  ap- 
plies to  this  case.  Macon  was  bound  as  the 
surety  of  Crane,  by  the  delivery  of  the  bond 
before  his  death.  The  evidence  in  support  of 
such  a  delivery,  was  fairly  put  to  the  jury. 

We  have  compared  the  charge  of  the  judge, 
with  the  instructions  which  were  asked  by  the 
counsel  of  the  defendant,  upon  the  point  we 
have  been  considering,  and  we  think  that  it 
covers  all  of  them  correctly. 

Another  objection  against  a  recovery  upon 
this  bond  remains  to  be  disposed  of. 

It  is  said  that  Crane,  the  Collector,  received 
money  belonging  to  the  United  States,  out  of 
the  line  of  his  duty,  which  has  been  improperly 
charged  to  make  up  the  amount  of  the  defal- 
cation, which  his  sureties  are  now  called  upon 
to  pay. 

The  duties  of  collectors  have  been  much 
multiplied  by  other  acts,  since  the  Act  of  1799 
was  passed.  Scarcely  an  Act,  and  no  general 
Act  hM  been  passed  since,  eonceming  the  ooUec- 
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tion  of  duties  upon  imports  and  tonnage,  with- 
out some  addition  having  been  made  to  the  Col- 
lector's duties.  They  are  suggested  from  experi* 
ence.  The  Collector,  too,  has  always  been  m.  ' 
disbursing  officer  for  the  payment  of  the  ex- 
penses of  his  office,  and  may  pay  them  out  of  any 
money  in  hand,  whether  received  from  duties  or 
from  remittances  to  him  for  that  purpose,  where 
the  expenses  are  not  unofficial,  have  been  sanc- 
tioned by  law,  and  have  been  incurred  by  the 
direction  of  the  Secretary  of  the  Treasury. 
For  such  payments,  he  may  credit  himself  in 
his  general  account  against  the  sums  whiph 
may  have  been  receiv^  for  duties.  He  may 
retain  his  own  salary,  or  fees  and  commissions ; 
pay  the  salaries  of  inspectors  and  other  officers 
attached  to  the  office;  make  disbursements  for 
the  revenue  boats,  lighthouse  buoys,  etc.,  and 
apply  money  collected  forxluties,  to  all  expenses 
lawfully  incurred  by  himself  or  by  his  prede- 
cessors. For  such  as  may  have  been  incurred 
by  his  predecessor,  he  may  ^receive  [*158> 
from  him  any  money  in  his  hands,  when  he  ia 
going  out  of  office,  belonging  to  the  United 
States,  and  which  have  b^n  retained  by  him 
for  the  payment  of  such  expenses. 

When  so  turned  over  to  a  successor,  he  re- 
ceives it  officially,  to  be  applied  by  him  to  the 
purpose  for  which  it  had  been  retained.  Him- 
self and  his  sureties  are  as  much  responsible 
for  the  faithful  application  of  it  as  f  riey  are 
for  his  fidelity  to  his  trust,  for  duties  received 
by  himself,  or  for  other  sums  which  may  have ' 
been  remitted  to  him  by  the  order  of  the 
government.  It  has  often  been  the  case,  and 
must  be  so  again,  as  it  now  is,  that  the  con- 
venience of  the  government  and  the  interest  oi 
its  citizens,  require  collection  districts  to  be 
established,  which  do  not,  and  are  not  expected 
at  first  to  pay  expenses.  Remittances,  then^ 
must  be  made  for  such  purposes.  They  are 
made  to  the  Collector,  because  it  is  under  his 
personal  supervision  that  the  work  is  done,  or 
the  goods  are  furnished  for  the  government,  at 
the  point  of  his  office  where  the  law  requires 
him  to  reside.  What  we  have  said,  covers  all 
of  the  remittances  which  were  made  to  Crane, 
by  Breedlove,  the  Collector  of  Mississippi;  and 
also  the  payment  of  $1,279.92  received  by  him 
from  Willis,  his  predecessor,  when  he  waa 
going  out  of  office,  and  when  Crane  was  coming 
in.  It  appears,  from  the  accounts,  that  he  re- 
ceived it  as  collector.  It  cannot  be  denied  that 
there  was  then  a  debt  due  by  the  government^ 
on  account  of  the  expenses  of  the  office,  to 
which  that  sum  ought  to  have  been  applied. 
Had  it  been  so,  he  would  have  been  credited 
with  the  sum  in  his  next  quarterly  settlement. 
And  if  it  was  not  so  applied,  it  cannot  be  said 
that  there  was  fidelity  to  his  official  trust  in 
withholding  it  and  applying  other  money  of  the 
government  subsequently  collected  or  received, 
to  the  payment  of  its  antecedent  debt.  In  this 
instance,  there  is  less  reason  for  not  exempting 
the  securities  of  Crane  from  responsibility  for 
the  sum  received  by  the  collector  from  his  prede- 
cessor, because  the  evidence  in  the  case  shows 
it  was  afterwards  sanctioned  by  the  govern- 
ment, and  that  it  might  have  been  applied  by 
the  collector  to  the  liquidation  of  an  official 
debt,  as  far  as  it  would  go,  due  by  this  govern- 
ment to  himself.    What  has  been  said,  covers 
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every  instruction  which  the  court  below  was 
msked  to  give  uoon  this  point.  We  do  not 
think  that  the  judge  erred  in  his  general  charge 
upon  them  to  the  jury,  or  that  in  making  the 
charge  which  he  did,  that  there  is  any  error  of 
which  the  defendant  can  complain. 

We  affirm  the  judgment  bel6w«  and  direct  a 
mandate  to  issue  accordingly. 


Bfr.  Justice  Campbell: 

I  dissent  from  the  judgment  of  the  court  in 
this  case. 

159*]  ♦The  certificate  of  the  Comptroller  of 
the  Treasury,  of  his  approval  of  a  bond  which 
it  is  made  his  duty  to  accept  on  behalf  of  the 
government,  is  the  best  evidence  of  the  time 
of  its  delivery,  as  a  valid  and  operative  obliga- 
tion. If  another  date  is  asserted  by  the  gov- 
ernment, the  burden  of  sustaining  it  by  clear 
proof,  devolves  upon  it. 

The  instruction  to  the  jury  by  the  District 
Judge,  "that  the  time  of  the  approval  of  the 
bond,  at  the  Treasury  Department,  is  not  to  be 
taken  as  the  time  of  delivery,"  was,  in  my 
opinion,  too  general,  and  is  erroneous. 

The  District  Judge  further  instructed  the 
jury,  that  although  the  bond  ''may  not  have 
come  to  the  hands  of  the  officers  of  the  govern- 
ment" till  after  the  death  of  one  of  the  obligors, 
yet,  "if  they  had  parted  with  it  for  the  purpose 
of  sending  it,  or  having  it  sent  to  Washington 
City,  before  that  time,"  that  would  charge  the 
legal  representative  of  the  person  who  had 
died. 

The  delivery  of  a  bond  is  only  complete 
when  it  has  been  accepted  by  the  obligee,  or  a 
third  person,  "for,  and  in  his  behalf,  and  to 
his  use." 

The  terms  I  have  quoted  from  the  Touch- 
stone, imply  a  cession  of  the  title  to  the  paper 
in  the  act  of  delivery. 

The  third  person,  who  thus  represents  the 
obligee,  is  not  subject  to  the  mandate  of  the 
obligor,  nor  amenable  to  his  control. 

The  instructions  of  the  District  Judge  would 
be  satisfied  by  any  surrender  of  the  custody  of 
the  paper,  if  for  the  purpose  of  having  it  sent 
to  Washington  City ;  whether  it  be  to  the  agent 
or  servant  of  the  obligors,  who  would  be  sub- 
ject to  their  orders,  or  by  its  inclosure  in  a 
letter,  the  delivery  of  which  might  be  counter- 
manded; in  other  words,  by  acts  which  did  not 
amount  to  a  surrender  of  the  property  or  legal 
right  to  control  the  paper.  This,  in  my  opinion, 
was  erroneous.  With  respect  for  the  opinion 
of  this  court,  I  enter,  therefore,  my  dissent  to 
the  judgment  which  afiirms  these  instructions. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Northern  District  of 
Florida,  and  was  argued  by  counsel;  on  con- 
sideration whereof,  it  is  now  here  ordered  and 
adjudged  by  this  court,  that  the  judgment  of 
the  said  Circuit  Court  in  this  cause  be,  and  the 
same  is  hereby  affirmed,  with  interest,  until 
paid,  at  the  same  rate  per  annum  that  similar 
judgments  bear  in  the  courts  of  the  State  of 
Florida. 
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Exceptions  to  instructions  to  jury — ^must  ap- 
pear in  bill  as  mjtde  while  jury  at  the  bar. 

In  order  to  make  a  bill  of  exceptions  valid,  It 
must  appear  by  the  transcript  not  only  that  tbe  In- 
structions were  given  or  refused  at  the  trial,  but 
also  that  the  party  who  complains  of  them,  ex- 
cepted to  them  while  the  Jurr  were  at  the  bar. 

The  bill  of  exceptions  need  not  be  drawn  oat  In 
form  and  signed  before  the  jury  retire ;  but  It  must 
be  taken  In  open  court,  and  must  appear  by  the 
certificate  of  the  Judge  who  authenticates  It,  to 
have  been  so  taken. 

Hence,  when  the  yerdlct  was  rendered  on  the  13th 
December,  and  on  the  next  day  the  plaintiff  came 
into  court  and  filed  his  exception,  it  is  not  properly 
before  this  court.  And  no  error  being  assigned  or 
appearing  In  the  other  proceedings,  the  Judgment 
of  the  Circuit  Court  must  be  afllrmed,  with  costs. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  States 
for  the  District  of  Indiana. 

It  is  not  necessary  to  state  either  the  facts  or 
arguments  of  the  case,  inasmuch  as  it  went  off 
upon  a  point  of  practice. 

It  was  argued  by  Mr.  Ewing  for  the  plain- 
tiff in  error,  and  Mr.  Jemegan  for  the  defend- 
ant in  error. 

Mr.  Jemegan  thus  noticed  the  point  upon 
which  the  case  went  off: 

A  preliminary  objection  arises.  It  appears 
from  the  record  that  the  verdict  was  rendered 
on  the  13th  of  December,  and  the  bill  of  excep- 
tions filed  on  the  14th.  No  exceptions  were 
taken  on  the  trial.  It  is  therefore  too  late  now 
to  object  to  the  instructions  of  the  court,  or  its 
refusal  to  give  the  instructions  required.  11 
Pet.  185;  6  Blackford,  417;  Cully  t.  Doe,  11 
Adolph.  &  Ellis,  1008,  note. 

Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  coiurt: 

This  action  was  brought  by  the  plaintiff  in 
error  against  the  defendant  in  the  Circuit  Court 
of  the  United  States  for  the  District  of  Indiana,, 
for  the  infringement  of  the  plaintiff's  rights  im- 
der  a  patent  granted  to  him  for  a  new  and  use- 
ful improvement  in  the  application  of  hydraulic- 
power.  TJie  case  was  submitted  to  a  jury  im- 
der  certain  directions  from  the  court,  and  the 
verdict  and  judgment  were  for  the  defendant. 

This  writ  of  error  is  brought  for  the  purpose 
of  revising  this  judgment — and  the  case  has 
been  fully  argued  upon  the  charge  given  by  the 
Circuit  Court,  and  also  upon  its  refusal  to  give- 
sundry  directions  to  the  jury  which  were  re- 
quested by  the  plaintiff. 

•But,  although  it  appears  by  the  cer-  [•idl 
tificate  of  the  judge,  sent  up  as  part  of  the  rec- 
ord, that  these  instructions  were  given  and  re- 
fused at  the  trial,  yet  it  also  appears  that 
no  exception  was  taken  to  them  while  the  jury 
remained  at  the  bar.    The  verdict  was  rendered 

1. — ^Mr.  Justice  Curtis  did  not  sit  In  this  cause,, 
having  been  of  counsel  for  the  patentee. 

Note. — What  particularity  In  exceptions  Is  neces- 
sary In  order  to  review  In  appellate  court.  Genera] 
exception  or  objection,  when  not  sufficient.  See  note 
to  Moore  v.  B'k  of  Metropolis,  10  L.  ed.  U.  S.  172. 

Exception,  when  must  be  taken  to  be  available  on 
review 

Exceptions  to  the  rulings  or  instructions  of  th(» 
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on  the  13th  of  December,  and  the  next  day  the 
plaintiff  came  into  court  and  filed  his  exception. 
There  is  nothing  in  the  certificate  from  which 
it  can  be  inferred  that  this  exception  was  re- 
served pending  the  trial  and  before  the  jury  re- 
tired. 

The  defendant  in  error  now  objects  that  this 
exception  was  too  late,  and  is  not  therefore  be- 
fore this  court,  upon  the  writ  of  error.  We 
think  this  objection  cannot  be  overcome. 

It  has  been  repeatedly  decided,  by  this  court, 
that  it  must  appear  by  the  transcript,  not  only 
that  the  instructions  were  given  or  refused  at 
the  trial,  but  also  that  the  party  who  complains 
of  them  excepted  to  them  while  the  jury  were 
at  the  bar.  The  Statute  of  Westminster  2d, 
which  provides  for  the  proceeding  by  exception, 
requires,  in  explicit  terms,  that  this  should  be 
done;  and  if  it  is  not  done,  the  charge  of  the 
court,  or  its  refusal  to  charge  as  requested, 
form  no  part  of  the  record,  and  cannot  be  car- 
ried before  the  appellate  court  by  writ  of  error. 
It  need  not  be  drawn  out  in  form  and  signed 
before  the  jury  retire;  but  it  must  be  taken  in 
open  court,  and  must  appear,  by  the  certificate 
of  the  judge  who  authenticates  it,  to  have  been 
so  taken. 

Nor  is  this  a  mere  formal  or  technical  pro- 
vision. It  was  introduced  and  is  adhered  to 
for  purposes  of  justice.  For  if  it  is  brought  to 
the  attention  of  the  court  that  one  of  the 
parties  excepts  to  his  opinion,  he  has  an  op- 
portunity of  reconsidering  or  explaining  it  more 
fully  to  the  jury.  And  if  the  exception  is  to 
evidence,  the  opposite  party  might  be  able  to 
remove  it,  by  further  testimony,  if  apprised  of 
it  in  time. 

This  subject  was  fully  considered  in  the  case 
of  Sheppard  v.  Wilson,  6  How.  275,  where  the 
cases  previously  decided  in  this  court,  affirm- 
ing the  rule  above  stated,  are  referred  to. 

There  being,  therefore,  no  exception  before 
the  court,  and  no  error  being  assigned  or  ap- 
pearing in  the  other  proceedings,  the  judgment 
•f  the  Circuit  Ck>urt  must  be  afi£ined,  with  costs. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Indiana, 
and  was  ar^ed  by  counsel;  on  consideration 
whereof,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said 


Circuit  Court  in  this  cause  be,  and  the  same  is 
hereby  afiirmed,  with  costs. 


•CHARLES     BISPHAM,     Appellant,      [•lea 

V. 

ELI  K.  PRICE,  Executor  of  Joseph  Archer,  De- 
ceased. 

Partnership  settlement — money  retained  by  one 
to  cover  liability  as  surety  for  partnership — 
the  other  cannot  recover  back  one  half  al- 
though surety's  estate  was  afterwards  ex- 
onerated from  liability — Statute  of  Limita- 
tions applies  to  stated  accounts  between 
partners. 

In  the  settlement  of  complicated  partnership  ac- 
counts by  means  of  an  arbitrator,  Bispham  was 
charged  with  one  half  of  certain  custom  house 
bonds,  which  Archer,  the  other  partner,  was  liable 
to  pay,  and  which  obligations  had  been  Incarred 
on  bartnership  account. 

There  was  a  reservation  In  the  settlement  as  to 
certain  liabilities,  but  this  one  was  not  included. 

Archer*s  estate  was  afterwards  exonerated  from 
the  payment  of  these  bonds  by  a  decision  of  this 
court,  reported  in  9  Howard,  83. 

A  bill  cannot  be  brought  by  Bispham  against 
Archer's  executor  to  refund  one  half  of  the  amount 
of  the  bonds,  upon  the  ground  that  Archer  had 
never  paid  it. 

The  reference  to  an  arbitrator  was  lawful,  and 
his  award  included  many  Items  which  were  the 
subject  of  estimates.  It  was  accepted  as  perfectly 
satisfactory,  and  acquiesced  in  as  such  until  lon^ 
after  the  death  of  Archer. 

No  fraud  or  mistake  is  charged  in  the  bill,  and  If 
an  error  of  Judgment  occurred,  by  which  the  chance 
was  overrated  that  the  custom  bouse  bonds  would 
be  enforced  against  Archer,  this  does  not  constitute 
a  ground  for  the  interference  of  a  court  of  equity. 

The  Statute  of  Limitations  also  Is  a  bar  to  the 
claim. 

THIS  was  an  appeal  from  the  Circuit  Court 
of  the  United  States  for  the  Eastern  Dis- 
trict of  Pennsylvania,  sitting  as  a  court  of 
equity. 

The  facts  in  the  case  are  very  fully  stated  in 
the  opinion  of  the  court. 

It  was  argued  by  Mr.  Gerhard  for  the  ap- 
pellant, and  by  Mr.  Meredith  for  the  appellee. 

The  counsel  for  the  appellant  made  tne  fol- 
lowing points: 

First  Point.  The  express  terms  and  proper 
construction  of  the  statement  of  the  accounts 
between  the  parties  by  William  Foster,  entitle 
the  appellant  to  a  recovery. 

The    "settlement"    or    "statement"    of    the 


court  must  be  taken  at  the  trial.  Turner  v.  Tates, 
10  How.  14 ;  Barton  v.  Forsyth,  20  How.  632 ;  Nl- 
coU  V.  American  Ins.  Co.  8  wood  &  M.  630 ;  Emer- 
son V.  Hogg,  2  Blatchf.  1 ;  Poot  v.  Silsby,  1  Blatchf. 
642 :  Duf olt  v.  Gorman,  1  Minn.  301 ;  Blumberg  v. 
McNear,  1  Wash.  T.  161. 

Where  exceptions  are  not  taken  at  the  time  to  in- 
structions to  jury,  they  will  be  considered  as 
waived.  Poole  v.  Fleeger,  11  Pet.  186 ;  Firman  v. 
Miller,   6  McLean,  218. 

The  record  must  show  that  an  exception  was 
taken  at  the  time  when  the  ruling  or  instruction 
objected  to  was  given,  or  it  will  not  be  considered. 
Brown  v.  Clarke,  4  How.  4;  Phelps  v.  Mayer,  16 
How.  100 :  Turner  v.  Yates.  16  How.  14 ;  United 
States  V.  Breltting.  20  How.  252. 

Exceptions  to  evidence  must  be  taken  as  soon  as 
the  court  decides  to  admit  or  reject  it;  a  note  of 
the  exception  is  then  made,  and  it  Is  usually  re- 
duced to  form  afterwards.  4  Pet.  102  ;  11  Pet.  185  ; 
7  Serg.  &  R.  219 ;  8  Serg.  &  R.  211 :  11  Serg.  &  R. 
267  ;  1  Ala.  66 ;  1  B.  Mon.  215 ;  IJ.  J.  Marsh.  68. 

The  exception  must  be  taken  immediately  uiMn 
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the  overruling  of  the  objection.  Orlggs  ▼.  Howe. 
nx  Barb.  100;  8  Keyes,  166;  2  Keyes,  674. 

An  objection  to  the  reception  of  Incompetent 
evidence  must  be  raised  as  soon  as  It  is  offers ; 
and  if  a  party  allows  such  evidence  to  be  taken 
without  objection,  a  denial  of  a  motion  to  strike  It 
out,  when  the  party  finds  it  prejudicial  to  his 
cause,  will  not  be  a  ground  of  exception.  Levin  v. 
Russell,  42  N.  Y.  251 ;  Chesebrough  ▼.  Taylor,  12 
Abb.  227. 

To  this  mle  there  is  one  exception.  If  the  in- 
competencv  of  the  evidence  is  not  apparent  at 
the  time  It  Is  offered,  the  partv  may  make  his  ob- 
jection afterwards,  if  this  is  done  as  soon  as  the 
fact  of  the  incompetency  is  discovered,  by  motion 
to  strike  out  the  testimony  given.  Heely  v.  Barnes, 
4  Den.  N.  Y.  73 ;  Mitchell  v.  Roulstone,  2  Hall.  N. 
Y.  361. 

In  New  York  an  exception  to  the  judge's  charge 
should  be  made  Immediately  upon  Its  delivery,  and 
in  all  cases  must  be  made  before  the  jury  have  de- 
livered their  verdict.  Life  &  Fire  Ins.  Co.  v.  Me- 
chanics* Fire  Ins.  Co.  7  Wend.  81 ;  10  Johns.  812. 
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accounts  by  Mr.  Foster,  giving  rise  to  this  suit, 
is  careful  to  provide  for  any  such  contingency 
as  that  which  has  occurred.  The  amoimt  to  be 
paid  by  Mr.  Archer  to  Mr.  Bispham,  is  declared 
to  be  "in  liquidation  and  full  settlement  be- 
tween them,  of  all  matters,  claims,  and  de- 
mands, relating  to  or  growing  out  of  the  trans- 
actions of  their  late  firm,  so  far  as  they  are 
now  known,  ascertained,  or  believed  to  exist." 
This  seems  to  include  every  future  contin- 
gency, and  to  reserve  to  each  party  the  benefit 
of  it.  To  prevent  any  possible  future  misun- 
derstanding, however,  the  paper  goes  on  to  pro- 
vide. 

First.  "But  as  liabilities  may  hereafter  be 
established  or  ascertained," 

Second.  "Or  claims  received,  not  now  known 
to  exist,  growing  out  of  transactions  during  the 
16S*]  partnership  for  partnership  •account,  it 
is  understood  that  the  same  are  not  embraced 
in  the  foregoing  settlement  and  determination 
by  me  as  the  agent  and  umpire  of  the  parties, 
and  especially  any  matter  of  s\ich  character 
contingent  on  the  result  of  pending  suits,  is 
excepted  from  this  adjustment  of  the  affairs  of 
said  firm." 

It  will  be  observed,  that  there  were  no  pend- 
ing suits  unless  a  reference  was  intended,  as 
was  doubtless  the  case,  to  the  suits  by  the 
United  States  against  Mr.  Archer  on  the  cus- 
tom house  duty  bonds  in  question — ^no  others 
existed.  There  was  one  and  one  only,  in  New 
York,  besides  those,  which  are  the  foundation 
of  this  suit.  And  it  is  submitted  that  the 
court  below  erred  in  refusing  to  recognize,  as 
pending  suits,  those  in  which  judgments  had 
been  recovered,  but  the  judgments  themselves 
were    unsatisfied — and    that,    too,    when    the 

?»hrase  is  used  by  mercantile '  men  in  an  in- 
ormal  paper  writing. 

If  a  reference  is  only  made  to  the  second  res- 
ervation above  quoted,  it  is  submitted  that  the 
appellant's  case  is  made  out.  What  difference 
is  there  between  the  actual  facts,  and  the  hy- 
pothetical case  of  a  payment  by  Mr.  Archer, 
and  a  repayment  by  Mifllin?  Could  there,  in 
such  a  case,  have  been  a  doubt  as  to  Mr.  Bis- 
pham's  right  to  participate  in  that  recovery? 
The  facts  then  would  have  been  literally  with- 
in the  provision. 

Second  Point.  If  it  is  necessary  to  sustain 
the  case  for  the  appellant,  the  court,  as  a  court 
of  equity,  would  reform  the  a^eement  and 
statement  made  in  pursuance  of  it,  to  give  re- 
lief to  the  appellant  in  the  present  case.  It  is 
a  case  within  the  principles  of  both  mistake 
and  accident.  It  is  clearly  settled,  that  where, 
either  in  a  settlement,  award,  or  even  a  solemn 
adjudication  by  the  judgment  of  a  competent 
court,  there  has  been  a  technical  mistake,  such 
as  has  occurred  in  the  present  case,  courts  of 
equity  will  relieve  against  such  a  mistake. 
Courts  of  equity  will  grant  relief  in  cases  of 
mistake  in  written  contracts,  not  only  when 
the  fact  of  the  mistake  is  expressly  established, 
but  also  when  it  is  fairly  implied  from  the  na- 
ture of  the  transaction.  Story's  Equity,  sec. 
162. 

Equity  will  give  effect  to  the  real  intentions 
of  the  parties  as  gathered  from  the  objects  of 
the  instrument,  and  the  circumstances  of  the 
case.  The  general  rule,  "Quoties  in  verbis 
nulla  est  ambiguitas,  ibi,"  etc.,  shall  not  prevail 
14  U  ed. 


to  defeat  the  manifest  intent  and  object  of  the 
parties,  where  it  is  clearly  discernible,  on  the 
face  of  the  instrument,  and  the  ignorance,  or 
blunder,  or  mistake  of  the  parties  has  pre- 
vented them  from  expressing  it  in  the  appropri- 
ate language.    Id.  sec.  168. 

"The  same  principle  applies  where  a  legacy 
is  revoked,  or  is  given  upon  a  manifest  mistake 
of  facts."  Id.  sec.  182;  8  Hare,  222;  Osgood  v. 
Jones,  10  Shep.  312;  Williamson  v.  Johnson,  3 
Halsted,  Ch.  537. 

*So  also  in  the  case  of  settlements,  so  [*104 
called. 

A  settlement  of  accounts,  where  one  of  the 
parties  had  but  little  knowledge  of  the  matters 
settled,  will  be  considered  as  prima  facie  evi- 
dence, subject  to  be  rebutted  by  satisfactory 
proof,  under  proper  allegations,  in  the  plead- 
ings charging  fraud  or  mistake  as  to  particular 
items.  I^'s  Administrators  ▼.  Reed,  4  Dana, 
109. 

The  court  will  open  settlements  made  by 
mistake,  although  receipts  in  full  have  passed, 
and  the  note  on  which  payments  were  made, 
has  been  taken  up.  M'Crae  ▼.  HoUis,  4  De- 
saus.  122;  see,  also,  Shipp  ▼.  Swann,  2  Bibb, 
82;  Waggoner  v.  Minter,  7  J.  J.  Marsh.  173. 

Where  a  bond  was  in  form  only  a  joint 
bond,  but  it  was  suggested  to  have  been  the  in- 
tention of  the  parties  to  have  made  it  joint  and 
several,  the  court  referred  it  to  the  master  to 
inquire  whether  this  was  the  intention  of  the 
parties.  Where  such  intention  appears  on  the 
face  of  the  bond,  the  court  will  treat  it  as  a 
joint  and  several  bond,  although  it  is  only  a 
joint  bond  in  form.  Ex-parte  Symonds,  1  Cox, 
200;  see,  also,  Rawstone  v.  Parr,  3  Russ.  539. 

And  so  anxious  is  a  court  of  equity  to  cor- 
rect a  mistake,  that  even  parol  evidence  is  ad- 
mitted to  prove  one  made  by  a  solicitor  in  the 
draft  of  a  settlement.  Rogers  v.  Earl,  Dick. 
294;  see,  also,  Shipp  v.  Swann,  2  Bibb.  82. 

An  account  stated,  may  be  set  up  by  way  of 
plea,  as  a  bar  to  all  discovery  and  relief,  unless 
some  matter  is  shown  which  calls  for  the  inter- 
position of  a  court  of  equity.  But  if  there  has 
been  any  mistake  or  omission,  or  accident  or 
fraud,  or  undue  advantage,  by  which  the  ac- 
coimt  stated  is  in  truth  vitiated  and  the  bal- 
ance is  incorrectly  fixed,  a  court  of  equity  will 
not  suffer  it  to  be  conclusive  upon  the  parties, 
but  allow  it  to  be  opened  and  re-examined. 

Sometimes  the  account  is  simply  opened  to 
contestation,  as  to  one  or  more  items,  which 
are  specially  set  forth  in  the  bill  of  the  plain- 
tiff.    Story's  Equity,  sec.  523. 

An  award  may  be  good  for  part  and  bad  for 
part;  and  the  part  which  is  good  will  be  sus- 
tained, if  it  be  not  so  connected  with  the  part 
which  is  bad,  that  injustice  will  thereby  be 
done.    Banks  v.  Adams,  10  Shep.  269. 

To  some  extent  the  courts  of  equity  and  of 
common  law  exercise  a  concurrent  jurisdiction 
on  this  point.  Wilkins  v.  Woodfin,  Adminis- 
trator of  Pearce,  5  Mimf.  183. 

Assumpsit  lies  for  one  against  his  copartner, 
for  money  paid  him  on  a  dissolution,  and  ad- 
justment of  the  concerns  of  the  copartnership, 
more  than  was  actually  due.  Bond  v.  Hays, 
12  Mass.  34.  Or  for  one  who  has  paid  over 
by  mistake  more  than  his  partner  was  entitled 
to  receive.    Id.  30. 
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165*]  •It  is  very  plain  that  the  error  which 
occurs  in  the  case  before  the  court  was  not  a 
mistake  of  law,  but  of  fact,  or  a  technical  mis- 
take, for  the  reason  that,  at  the  time  when  that 
settlement  was  made,  there  was  an  actual  ex- 
isting liability  for  which  the  appellant  was 
obliged  to  account. 

Where  a  party  has  been  subjected  by  a  de- 
cree to  a  contingent  and  probable  liability,  he 
may  be  compelled  to  account,  with  a  view  to 
that  liability,  when  the  state  of  things  shall 
happen  upon  which  it  may  depend.  Bank  of 
the  State  v.  Rose,  2  Strobhart,  Eq.  90. 

If,  therefore,  the  occurrence  in  question 
comes  within  the  definition  of  a  mistake,  it  was 
clearly  one  of  fact;  a  mistake  of  fact  in  this, 
that  the  account  was  struck  upon  the  basis, 
that  the  contingency  would  never  happen  by 
which  those  payments  were  discharged.  This 
view  of  the  subject,  however,  necessarily  points 
out  another  light  in  which  it  may  be  viewed  as 
within  the  scope  of  equitable  relief,  viz.:  "ac- 
cident." 

The  definition  of  "accident,"  as  given  by  Mr. 
Jeremy,  embraces  this  very  case;  he  defines  it 
to  be  "an  occurrence  in  relation  to  a  contract 
which  was  not  anticipated  by  the  parties,  when 
the  same  was  entered  into,  and  which  gives  an 
undue  advantage  to  one  of  them  over  the  other 
in  a  court  of  law." 

And  the  exception,  taken  to  this  definition  by 
Mr.  Justice  Story,  is  that  the  term  "contracts" 
is  not  sufiiciently  general.  Story's  £q.  sec. 
78,  note  3.  By  the  term  "accident,"  is  here 
Intended  not  merely  inevitable  casualty,  etc., 
but  such  unforeseen  events,  misfortimes,  losses, 
acts  or  omissions,  as  are  not  the  result  of  any 
negligence  or  misconduct  in  the  party.  Story's 
Eq.  sec.  78.  It  may  be  stated,  generally,  that 
where  an  inequitable  loss  or  injury  will  other- 
wise fall  upon  a  party,  from  circumstances  be- 
yond his  own  control,  or  from  his  own  acts 
done  in  entire  good  faith,  and  in  the  perform- 
ance of  a  supposed  duty  without  negligence, 
courts  of  equity  will  interfere  to  grant  him  re- 
lief. Id.  sec.  89.  Under  this  definition  the 
unforeseen  death  of  Mr.  Archer  fairly  brings 
the  appellant's  case  within  that  ground  for 
equitable  relief.  See,  also,  Hachett  v.  Pattle. 
6  Madd.  5. 

Third  Point.  There  has  been  an  entire  fail- 
ure of  the  consideration  upon  which  the 
money  sought  to  be  recovered  in  this  action 
was  paid  by  the  appellant  to  the  appellee's  tes- 
tator. Parish  V.  Stone,  14  Pick.  198,  210;  Fink 
V.  Cox,  18  Johns.  145;  8  Mass.  46;  15  Johns. 
503;  5  Pick.  391;  2  Penn.  State  Rep.  Barr,  200. 

This  is  the  appellant's  case,  to  which  various 
defenses  have  been  made.  It  is  said  that  Mr. 
Bispham  released  Mr.  Archer.  There  is  no 
release  (technical),  express  or  by  implication. 
Agnew  V.  Dorr,  5  Whart.  131;  Tyson  v.  Dorr, 
166*]  6  lb.  256.  Nor  •if  it  were  a  release 
would  it  be  binding  in  a  court  of  equity,  where 
there  was  ground  for  relief  on  account  of  mis- 
take or  accident.  Story's  Eq.  sec.  523; 
M'Crae  v.  Hollis,  4  Desaus.  122;  Shipp  v. 
Swann,  2  Bibb,  82.  When  construing  the 
whole  transaction  together,  with  an  effort  and 
the  right  to  arrive  at  the  actual  meaning  of  the 
parties,  there  can  be  no  question  that  no  such 
release,  as  is  asserted  in  the  answer,  was  de- 
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signed  or  intended.  Even  construing  exhibit  E 
as  a  strict  technical  release,  the  defendant  can- 
not at  all  sustain  his  construction  of  it.  Mr. 
Bispham  exonerates  Mr.  Archer  from  any  fur- 
ther claims;  "further"  than  such  as  can  be 
made  under  Mr.  Foster's  settlement,  is  the 
grammatical  construction.  And  the  plaintiff 
really  asks  for  nothing  beyond  this. 

Again,  it  is  said  by  the  appellee  that  the 
agreement  to  state  the  accounts  was  a  submis- 
sion to  an  arbitrament,  and  that  Mr.  Foster's 
statement  was  an  award,  and  is  conclusive  on 
Mr.  Bispham.  The  appellant  denies  that  this 
was  an  award;  but  even  if  it  was,  the  case  has 
been  shown  to  be  carefully  excluded  from  the 
effect  of  Mr.  Foster's  statement.  It  is  sub- 
mitted that. an  award,  not  made  a  rule  of  court, 
cannot  be  binding  where,  if  it  were  a  rule  of 
court,  it  would  be  set  aside,  and  it  is  a  familiar 
principle  of  the  law  of  awards  that  courts  will 
set  aside  an  award  made  upon  a  mistake  ap- 
pearing, as  here,  on  the  face  of  the  award  it- 
self. Watson  on  Arbitraments  and  Awards. 
280.  In  all  awards,  not  made  under  a  rule  of 
court,  it  is  the  settled  law  that  a  court  of 
equity  will  relieve  against  them  on  the  ground 
of  mistake  in  any  such  case  as  the  present. 

Another  suggestion  of  the  appellee  is  that  the 
account  stated  between  the  parties  bars  the  ap- 
pellant. The  law  is  otherwise  where,  as  here, 
there  was  a  mistake,  accident,  or  any  similar 
event.  The  court  will  open  settlements  made 
by  mistake,  although  receipts  in  full  have 
passed,  and  the  note  on  which  payments  were 
made  has  been  taken  up. 

Again,  it  is  said  by  the  court  below,  that  Mr. 
Bispham  confirmed  the  settlement  of  the  ac- 
counts twenty-one  months  after  he  had  had  the 
opportunity  of  examining  it.  This  would  be 
very  well  if  Mr.  Bispham's  absence  from  Phila- 
delphia put  him  into  legal  default.  But  it  ap- 
pears, from  the  evidence  and  record,  that,  from 
the  date  of  the  settlement  of  November  18th, 
1835,  to  the  confirmation  of  the  account  by  Mr. 
Bispham  on  the  18th  of  August,  1837,  he  was 
absent  from  Philadelphia,  and  had  not  seen  Mr. 
Archer,  who  was  in  England  and  Canton.  He 
had  not,  therefore,  at  the  date  of  the  confir- 
mation, been  informed  that  no  money  had  in  fact 
been  paid  on  this  account  by  Mr.  Archer,  but 
he  was  justified  in  supposing,  from  his  (Ar- 
cher's) letter  of  the  16th  of  November,  1836. 
above  referred  to,  that  •the  judgments  [♦l«7 
had  been  actually  satisfied  by  hifai.  If  upon 
this  supposition  (a  clear  mistake  in  point  of 
fact)  Mr.  Bispham  confirmed  the  settlement  by 
Mr.  Foster,  he  would,  upon  every  principle,  be 
entirely  justified  in  asking  a  court  of  equity  to 
correct  this  mistake,  particularly  as  he  had  been 
led  into  it  by  the  assertions  of  Mr.  Archer  him- 
self, that  the  liability  on  his  part  was  complete, 
and  that  funds  were  provided  by  him  for  its 
immediate  payment,  which  would  be  made  as 
soon  as  they  should  be  realized  by  his  father. 
Twenty -one  months  after  this  letter  Mr.  Bis- 
pham certainly  had  a  right  to  suppose  them  to 
have  been  actually  so  applied,  and  that  the 
charge  was  therefore  a  proper  one. 

But  even  if  Mr.  Bispham  did  abandon  or 
waive  his  right,  under  a  mistake,  it  will  not 
conclude  him.  A  party  who  abandons  his 
rights  under  a  contract,  from  a  mistake  as  to 
their  character,  is  not  concluded  by  such  aban- 
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donment.    Williams  ▼.  Champion  and  Goodrich, 
«   Ham.   169. 

The  counsel  for  the  appellant  then  argued 
that  the  Statute  of  Limitations  did  not  apply. 

Mr.  Meredith,  for  the  appellee,  made  the  fol- 
lowing points: 

On  behalf  of  the  appellee  it  is  contended  that 
there  is  no  equity  whatever  in  the  bill,  for  on 
this  very  subject  matter  there  were — 

1.  A  submission  and  award. 

2.  Freely  ratified  and  confirmed  by  the 
parties  after  full  consideration,  and  with  full 
knowledge  of  all  material  facts. 

3.  Payment  of  the  amount  awarded,  in  satis- 
faction., and 

4.  Mutual  releases.  See  Mr.  Archer's  letter, 
Record,  p.  22,  and  Mr.  Bispham's  letter.  Rec- 
ord, p.  24. 

It  is  also  conceived,  that — 

1.  If  the  plaintiff  has  any  claim,  he  has  a 
complete  remedy  at  law. 

2.  That  he  is  barred  by  the  Statute  of  Limi- 
tations. 

3.  That  he  is  affected  by  such  laches  as 
would  bar  him  in  equity,  independently  of  the 
Statute  of  Limitations. 

1.  There  was  a  submission  and  award  on  the 
very  subject  matter  in  question.  The  submis- 
sion is  on  the  record,  by  which,  after  appoint- 
ing Mr.  Foster  the  joint  agent  of  the  parties  in 
the  settlement  of  all  accounts  between  them, 
it  is  expressly  agreed  that  his  "decision  shall 
be  final  and  binding  on  all  the  parties  con- 
cerned." By  the  award,  dated  18th  Novem- 
b^,  1835,  Mr.  Foster  did  **award  and  de- 
termine" that  Mr.  Archer  was  indebted  and 
should  pay,  etc.  These  bonds  were  part  of  the 
subject  matter  of  that  award. 

168*]    *We  contend  that  this  case  shows  both 
an  award  and  a  settlement. 

2.  This  award  was  freely  ratified  and  con- 
firmed by  the  parties  after  full  consideration, 
and  with  full  knowl^ge  of  all  material  facts. 
It  was  ratified  as  a  whole,  and  by  Mr.  Archer, 
on  the  express  condition  that  the  whole  should 
stand  or  none.  See  his  letter  of  |6th  Novem- 
ber, 1835,  and  the  paper  signed  by  him  of  19th 
November,  1835  (Record,  pp.  22,  23).  That 
paper,  which  the  bill  alleges  was  delivered  by 
Archer  to  the  comptroller  on  the  19th  Novem- 
ber, 1835  (Record,  p.  3),  expressly  provides 
that  if  Mr.  Bispham  objects  to  the  settlement 
Mr.  Archer  binds  himself  to  abrogate  the  same, 
and  open  it  for  a  new  and  final  adjustment. 
On  the  18th  August,  1837,  Mr.  Bispham  says, 
''the  settlement  ....  is  perfectly  satisfactory 
to  me,  and  I  do  hereby  confirm  the  same."  He 
had  taken,  therefore,  abundant  time  for  the 
fullest  consideration;  and  that  he  was  ac- 
quainted with  all  the  facts,  not  only  appears 
from  the  evidence  in  the  case,  but  has  not  been 
denied  by  Mr.  Bispham. 

3  and  4.  The  acknowledgment  of  payment, 
and  the  mutual  exoneration  are  to  be  found  in 
the  letters  above  referred  to.  Mr.  Bispham,  in 
his  letter  of  August  18th,  1837  (Record,  p.  24), 
after  acknowledging  the  receipt  of  the  amount 
due  under  the  awaid  and  settlement,  and  recit- 
ing what  he  understood  to  be  the  exception, 
adds,  ''and  intending  this  letter  as  entirely  ex- 
onerating you  from  any  further  claims  from 
myself,  heirs,  or  executors,  I  am,"  etc.  The  ap- 
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pellant  (Brief,  p.  16)  contends  that  this  was  not 
a  technical  release;  but  being  foimded  on  a  suf 
ficient  consideration,  it  cannot  be  denied  that  it 
is,  for  all  the  purposes  of  this  case,  just  as  much 
a  release  as  if  the  most  formal  instrument  had 
been  executed.  The  word  "further"  in  the  re- 
lease, evidently  means  further  than  any  un- 
settled claims  which  might  be  made  on  the  firm. 
To  be  sure  Mr.  Bispham  understood  the  mean- 
ing of  the  award  to  be  the  same,  as  will  here- 
after be  more  fully  shown,  and  therefore,  in 
that  sense,  he  may  be  considered  to  have  meant 
further  than  could  be  made  under  Mr.  Foster's 
settlement. 

The  appellant's  counsel,  in  the  brief,  presents 
three  points,  on  each  of  which  a  few  words  will 
be  said. 

They  are  substantially  as  follows,  viz.: 

1.  That  on  a  true  construction  of  the  award, 
which  he  calls  a  statement  of  account,  the  ap- 
pellant is  entitled  to  recover. 

2.  That  the  papers  are,  if  necessary,  to  be 
reformed  on  the  ground  of  mistake  or  accident, 
or  both. 

3.  That  there  has  been  an  entire  failure  of 
the  consideration  on  which  the  money  sought 
to  be  recovered  in  this  action  was  paid. 

•(The  remarks  of  Mr.  Meredith  upon  ['169 
the  first  and  third  of  these  propositions,  are 
necessarily  omitted  for  want  of  room.) 

2.  The  second  point  advanced  in  the  brief  of 
appellant's  counsel,  is,  that  if  necessary,  the 
papers  are  to  be  reformed  on  the  groimd  of 
mistake  or  accident,  or  both. 

It  is  to  be  observed  on  this,  and  the  succeed- 
ing point,  that  the  appellant's  bill  sets  up  no 
case  in  which  they  can  arise;  it  does  not  allege 
any  mistake  or  accident,  or  failure  of  consider- 
ation, nor  does  it  pray  that  the  papers  may  be 
reformed,  or  his  release  canceled,  or  that  he 
may  be  relieved  from  his  contract;  on  the  con- 
trary, it  appears  to  claim  that  on  the  true  con- 
struction of  all  the  papers,  agreements,  etc, 
themselves,  he  is  entitled  to  recover  the  money 
which  he  claims.  Now,  a  party  cannot  set  up 
in  argument,  a  case  different  from  or  incon- 
sistent with  his  bill,  and,  therefore,  there  is  no 
necessity  for  answering  either  the  2d  or  3d 
point  of  appellant's  brief.  Nevertheless,  a 
brief  notice  will  be  given  to  botn. 

And  first  on  the  question  of  mistake,  the  ap- 
pellant's brief  has  been  in  vain  carefully  exam- 
ined on  this  head  of  his  argument,  to  discover 
what  mistake  it  is  that  he  alleges.  The  bill 
does  not  allege  any  mistake,  and  it  is  conceived 
that  the  brief  particularizes  none.  On  page  12 
of  the  brief,  it  is  said  "where  there  has  been  a 
technical  mistake,  such  as  has  occurred  in  the 
present  case,  courts  of  equity  will  relieve." 
Again,  on  page  15:  "It  is  very  plain  that  the 
error  which  occurs  in  the  case  before  the  court, 
was  not  a  mistake  of  law,  but  of  fact,  or  a  tech- 
nical mistake,"  etc.  And  again,  on  the  same 
page:  "If,  therefore,  the  occurrence  in  ques- 
tion comes  within  the  definition  of  a  mistake, 
it  was  clearly  one  of  fact;  a  mistake  of  fact  in 
this,  that  the  account  was  struck  upon  the 
basis  that  the  contingency  would  never  hap- 
pen by  which  these  payments  were  discharged." 
From  these  extracts,  the  following  positions 
may  be  gathered,  pursuing  the  order  m  which 
they  are  found,  viz.:  That  the  mistake  com- 
plained  of   was,   1.  A  technical   mistake.     2. 
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Not  a  mistake  of  law.  3.  A  mistake  of  fact,  or 
a  technical  mistake.  4.  Clearly  a  mistake  of 
fact,  if  the  occurrence  in  question  were  a  mis- 
take at  all. 

What  the  "occurrence"  was,  that  is  here  re- 
ferred to,  is  not  very  clearly  explained.  It  may 
be  surmised  (from  what  follows  in  the  same 
sentence)  to  have  been  "the  contingency  by 
which  these  payments  were  discharged."  If 
this  be  so,  then  the  allegation  is  that  Mr. 
Archer's  dying  six  years  after  the  settlement, 
was  a  mistake;  but  if  so,  it  was  not  a  willful 
mistake,  and  surely  not  such  a  mistake  as 
would  induce  a  court  of  equity  to  set  aside  all 
the  contracts  he  had  made  in  his  lifetime. 

If  the  ground  really  be,  that  Mr.  Bispham 
170*]  was  ignorant  of  'the  rule  of  law  which 
discharges  the  estate  of  a  deceased  surety, 
against  whom  a  judgment  has  been  obtained 
jointly  with  his  principal,  the  answer  is  two- 
fold. 

1.  That  there  is  no  evidence  whatever  that 
Mr.  Bispham  was,  in  fact,  ignorant  of  that  rule 
of  law.  He  nowhere  asserts  himself  to  have 
been  so  ignorant;  and  this  court  nave  assumed, 
that  this  rule  of  law  is  known  and  established, 
and  formed  a  part  of  the  written  conditions  of 
the  bonds  in  question. 

2.  If  such  ignorance  were  averred  or  proved, 
then  it  is  abundantly  clear,  that  it  would  be 
wholly  immaterial.  See  for  this  familiar  prin- 
ciple, 1  Story's  Equity,  ch.  5,  sees.  Ill  to  116, 
inclusive,  and  the  cases  there  cited.  In  the 
well-known  case  of  Hunt  v.  Rousmaniere,  8 
Wheat.  174;  1  Pet.  1,  13,  14,  upon  a  loan  of 
money,  for  which  security  was  to  be  given,  the 
lender  took  a  letter  of  attorney,  with  power  to 
sell  the  property  (ships)  in  case  of  non-pay- 
ment of  the  money,  instead  of  a  mortgage  on 
the  property  itself,  upon  the  mistake  of  law, 
that  the  security  by  the  former  instrument 
would  bind  the  property  as  strongly  as  a  mort- 
gage, in  case  of  death  or  other  accident.  The 
debtor  died  insolvent,  and  on  a  bill  against  his 
administrators  to  reform  the  instrument,  or  to 
give  it  a  priority  by  way  of  lien  on  the  prop- 
erty, the  court  denied  relief. 

On  the  head  of  accident,  the  case  seems  quite 
clear  against  the  appellant.  In  matters  of 
positive  contract  and  obligation  created  by  the 
party  (such  as  this  was),  it  is  no  ground  for 
the  interference  of  equity  that  the  party  has 
been  prevented  from  fulfilling  them  by  acci- 
dent; or  that  he  has  been  in  no  default;  or 
that  he  has  been  prevented  by  accident  from 
deriving  the  full  benefit  of  the  contract  on  his 
own  side.  1  Story's  Equity,  ch.  4,  sec.  101,  et 
seq.,  and  the  cases  there  cited. 

Thus,  if  an  estate  be  sold  by  A,  to  B,  for  a 
certain  sum  of  money,  and  an  annuity,  and  the 
agreement  be  fair,  equity  will  not  grant  relief, 
although  the  party  dies  before  the  payment  of 
any  annuity.  Mortimer  v.  Clapper,  1  Bro.  Ch. 
156;  Jackson  v.  Lever,  3  Bro.  Ch.  605;  and  see 
9  Ves.  246. 

There  is  a  sort  of  suggestion  on  pages  17  and 
18  of  the  brief,  that  Mr.  Bispham,  at  the  date 
of  the  confirmation  of  the  settlement,  supposed 
that  Mr.  Archer  had  actually  paid  the  bonds, 
and  that  he  had  been  led  into  this  mistake  by 
the  assertions  of  Mr.  Archer  himself.  Cf  Mr. 
Bispham,  it  ought  to  be  observed  that  he  has 
not  in  his  bill,  or  elsewhere,  so  far  as  is  known, 
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averred  or  insinuated  that  he  supposed  the 
bonds  were  paid.  The  settlement  was  made 
expressly  on  the  footing  that  the  bonds  were 
not  paid,  and  it  was  confirmed  on  the  same 
footing.  As  Mr.  Bispham  does  not  appear  to 
have  made  such  a  suggestion  during  Mr. 
Archer's  lifetime,  or  hitherto  since  his  deaths 
it  is  not  probable  that  he  will  ever  sanction  it. 

•It  is  stated,  in  the  appellant's  brief,  ['ITl 
that  the  partners  never  met  after  the  expiration 
of  the  copartnership.  There  is  no  evidence  is 
the  case  on  that  point,  but  the  appellee's  coun- 
sel is  instructed  to  say  that  the^  did  meet,  and 
that  Mr.  Archer,  after  a  lingermg  illness,  act- 
ually died  in  Mr.  Bispham's  house,  at  Mount 
Holly,  N.  J.,  where  he  had  been  staying  for 
several  weeks  as  a  guest. 

Now,  still  looking  at  the  settlement  as  relat- 
ing to  the  bonds  alone,  it  will  be  observed  that 
the  position  of  the  parties  was  this:  Mr.  Archer 
was  absolutely  liable  to  the  United  States  for 
the  whole  amount  of  the  judgments,  long  be- 
fore obtained  against  him.  Mr.  Bispham  waa 
liable  to  him  for  one-half  of  what  he  should  be 
obliged  to  pay,  unless  Mr.  Foster's  proportion 
could  be  recovered,  and  the  recovery  of  that 
was  quite  desperate.  Notwithstanding  the 
award,  Mr.  Archer  left  Mr.  Bispham  at  per- 
fect liberty  to  accept  or  reject  its  terms.  Mr. 
Bispham  might  have  determined  either  to  wait 
till  Mr.  Archer  had  actually  paid  the  judg- 
ments, and  then  contributed  his  proportion, 
in  which  case  he  would,  in  all  human  prob- 
ability, have  been  obliged  (failing  Mr.  Foster) 
to  pay  the  full  half  of  the  whole  amo~mt;  or  he 
might  accept  the  terms  proposed  in  the  award, 
and  by  paying  at  once  less  than  half  the 
amount,  be  entirely  exonerated.  He  deliber- 
ately chose  the  alternative. 

This  case  seems  to  differ  in  substance  from 
Hunt  V.  Rousmaniere,  and  other  cases  cited 
above,  only  in  this  remarkable  circumstance, 
that  whereas,  in  those  cases,  the  party  com- 
plaining was  worse  off,  by  reason  of  the  un- 
foreseen death,  and  lost  his  money  thereby,  in 
the  present  case,  it  is  evident  that  Mr.  Bis- 
pham is  no  worse  off  by  Mr.  Archer's  death,  and 
has  lost  no  money  thereby.  If  Mr.  Archer 
had  lived,  it  is  not  pretended  that  Mr.  Bis- 
pham would  have  been  entitled  to  recover  the 
money  back,  and  his  death  merely  leaves  him 
in  the  same  position. 

Mr.  Justice  Campbell  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  from  a  decree  of  the  Circuit 
Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  Pennsylvania. 

Joseph  Archer  (the  testator  of  the  appellee) 
and  the  plaintiff  (Charles  Bispham),  in  June, 
1828,  provided  for  the  extension  of  a  partner- 
ship, which  was  existing  between  them,  for  a 
term  of  five  years.  The  plaintiff  was  to  form 
a  connection  with  another  house,  and  to  remain 
at  Valparaiso,  on  the  Pacific  coast,  for  the 
term;  while  Archer  was  to  manage  the  affairs 
of  the  firm  in  the  United  States.  During  the 
latter  years  of  this  partnership.  Archer  formed 
a  partnership  connection  with  another  firm,  and 
went  to  Canton,  in  China.  The  partners  agreed 
to  be  equally  •concerned  in  the  profit  [^172 
or  loss  of  all  their  business,  whether  transacted 
on  the  coast  of  the  Pacific,  the  United  States, 
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or  elsewhere.  At  the  termination  of  this 
partnership,  one  of  the  partners  was  at  Valpa- 
raiso and  the  other  at  Canton.  In  April,  1834, 
Archer,  then  at  Canton,  signed  a  paper  which 
declares,  that  from  *'the  long  and  repeated  ab- 
sence" of  the  partners  from  the  United  States 
'^t  is  believed  their  accounts  are  in  a  state  of 
confusion,"  ana  "in  case  of  the  death  of  either," 
"some  difficulty  might  be  experienced  in  the 
settlement."  William  Foster  was  therefore 
constituted  "the  joint  agent"  of  the  partners, 
"in  the  settlement  of  all  accounts  between 
them,"  and  "that  his  decision  shall  be  final 
and  binding."  This  paper  was  countersigned 
in  the  November  following  by  Bispham,  and 
the  authority  of  Foster  confirmed.  Twelve 
months  after  (November,  1835),  Foster  executed 
this  authority,  by  a  statement  of  the  accounts 
between  the  parties  ascertaining  a  large  balance 
to  be  due  to  Bispham,  and  awarded  and  deter- 
mined that  it  should  be  paid  to  him  "in  liqui- 
dation and  full  settlement  between  them,  of  all 
matters,  claims,  and  demands  relating  to,  or 
growing  out  of  the  transactions  of  the  firm  so 
far  as  they  are  now  known,  ascertained,  or  be- 
lieved to  exist;"  and  provided,  that  "as  liabili- 
ties miglit  hereafter  be  established  or  ascer- 
tained, or  claims  recovered  (received)  not  then 
known  to  exist,  the  determination  was  not  to 
embrace  them,  and  especially  any  matter  of 
such  a  character,  contingent  on  the  result  of 
pending  suits,  was  excepted  from  this  adjust- 
ment of  the  affairs  of  the  firm." 

Before  the  execution  of  this  power,  Archer 
had  returned  to  the  United  States,  and  the  set- 
tlement was  evidently  undertaken  by  Foster  at 
his  urgent  solicitations.  For,  contemporane- 
ously with  the  settlement,  he  gave  to  Foster  a 
stipulation,  reciting  that  Foster,  having  agreed 
to  and  ratified  the  final  settlement  of  all  ac- 
counts between  the  partners  in  relation  to  their 
btisiness,  that  if  it  should  happen  that  Bispham 
should,  in  his  own  name,  object  to  this  settle- 
ment, Foster  is  to  be  exempt  from  all  blame, 
and  he  binds  himself  to  "abrogate  said  settle- 
ment, and  open  it  for  a  new  and  final  adjust- 
ment." 

At  the  same  time,  he  wrote  a  letter  to  Bis- 
pham, stating  that  he  had  hoped  to  meet 
him  in  the  United  States,  but  that  as  he  was 
about  to  embark  for  China,  there  seemed  little 
chance  of  "their  meeting  for  a  number  of 
years."  He  had  resolved,  in  conformity  with 
the  letter  of  Bispham,  of  the  13th  May  (this 
letter  is  not  a  part  of  the  record),  to  make  a 
settlement  of  Archer  and  Bispham's  affair 
with  William  Foster,  as  per  statement,  which 
he  will  forward,  and  he  expresses  the  con- 
viction that  the  settlement  was  made  on  liberal 
principles  to  Bispham.  In  this  letter,  after 
discussing  various  items  of  the  accoimt  indic- 
17S*]  ative  of  liberality,  *and  justifying 
others,  he  says,  "if  there  is  anything  in  this 
settlement  which  does  not  meet  with  your  ap- 
probation. I  wish  you  to  state  it  candidly  to 
William  Foster,  with  your  reasons,  and  let  him, 
as  your  agent,  appoint  an  arbitrator,  and  my 
father,  as  mine,  will  name  another,  and  let 
them  say  what  is  just  and  right  under  all  cir- 
cumstances, embracing  the  gain  allowed  you, 
on  the  shipment  of  raw  silk  in  settlement,  and 
open  the  account  anew  for  adjustment.  If  the 
settlement  meets  your  approbation  confirm  it, 
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under  your  own  hand,  and  send  it  to  me  at 
Canton."  He  promises,  in  this  letter,  to  remit 
the  balance  against  him  from  Canton. 

A  month  later,  he  addresses  a  letter  to  Bis- 
pham, from  England,  in  which  he  states,  that  "I 
wrote  to  our  friend,  William  Foster,  yesterday, 
about  your  settlement,  and  have  stated  to  him^ 
that  if  you  were  not  satisfied  with  it,  I  was 
perfectly  willing  to  leave  it  to  an  arbitration. 
He  will  show  you  the  letter,  if  you  desire  it. 
I  want  the  business  closed,  for  should  you  or  I 
make  a  finish  of  our  career  in  this  world,  it 
never  could  be  settled  with  any  degree  of  cer- 
tainty." 

What  communications  were  made  during  the 
year  1836,  or  the  first  half  of  1837,  between 
the  partners  or  their  agent,  do  not  appear.  The 
18th  of  August,  1837,  twenty -one  months  from 
the  date  of  Foster's  statement,  Bispham,  at 
Valparaiso,  addressed  Archer  a  letter  at  Can- 
ton, in  which  he  acknowledges  the  receipt  of  a 
bill  on  London  for  the  ascertained  balance,, 
dated  June,  1836,  declares  that  the  settlement,, 
made  by  William  Foster,  is  "perfectly  satisfac- 
tory," admits  his  responsibility  for  any  unset- 
tled claims  which  might  be  made,  and  concludes 
that  "intending  this  letter  as  entirely  exonerat- 
ing you  from  any  further  claims  from  myself^ 
heirs  or  executors.    I  am  yours,  etc." 

It  appears,  from  a  particular  averment  in  the 
bill  of  the  plaintiff  in  this  case,  "that  no  liabili- 
ties have  been  established  or  ascertained  grow- 
ing out  of  transactions  during  the  said  partner- 
ship of  Archer  &  Bispham  for  partnership  ac* 
counts,  or  any  payments  on  account  of  the 
same,  other  than  those  known  to  exist  at  the 
time  of  the  settlement  of  the  account  of  said 
Archer  &  Bispham  by  William  Foster,  and  that 
no  claims  had  been  received  by  Bispham,  grow- 
ing out  of  the  transactions  of  the  firm."  The 
record  shows  no  other  dealings  between  these 
partners  during  the  life  of  Archer,  who  died  in 
1841.  After  his  death,  Bispham  qualified  as  ex- 
ecutor of  his  will,  and  acted  for  sixteen  months, 
and  was  discharged  upon  his  own  petition. 

The  present  controversy  originates  in  the 
execution  by  Archer,  in  his  individual  name, 
of  eight  bonds  to  the  United  States  for  the 
payment  of  duties,  as  surety  for  James  L. 
Mifflin,  upon  four  of  which  William  Foster 
was  a  co-surety.  These  bonds  by  arrangement, 
•were  debts  of  the  firm.  Mifflin  hav-  [*174 
ing  become  insolvent,  the  bonds  were  not  paid, 
and,  in  1829,  judgments  were  rendered  against 
the  obligors  jointly,  in  favor  of  the  United 
States,  by  the  Circuit  Court  of  the  United 
States  at  Philadelphia.  In  1831,  Foster  pe- 
titioned for  his  discharge  as  an  insolvent^ 
which  was  granted  in  1834.  These  liabilities' 
are  included  in  the  settlement  of  1835,  under 
the  title  of  "statement  of  J.  L.  Mifflin's  bonds, 
for  which  Archer  &  Bispham  are  liable."  In 
the  statement  of  the  account,  the  bonds  are 
enumerated,  their  dates,  and  the  amount  of 
principal  and  interest  due  upon  them  described. 
The  share  of  William  Foster,  notwithstanding 
his  continued  insolvency  and  the  fact  of  his 
release,  is  deducted,  and  the  balance  divided 
between  the  partners. 

From  the  balance  found  to  be  due  on  the 
accounting  to  Bispham  from  Archer,  his  share 
of  this  liability  is  deducted.  In  the  letter  of 
November,  1835,  to  which  we  have  referred,. 
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Archer  says;  **During  our  absence,  my  father 
endeavored  to  effect  a  compromise  with  the 
government  for  Mifflin's  bonds,  and  since  my 
return,  I  have  also  made  an  effort  to  do  the 
flame,  but  without  effect,  as  the  officers  intrusted 
with  such  matters  can  make  no  abatement  in 
the  whole  amount  due  with  interest,  unless  the 
applicant  produce  all  their  books  and  papers, 
and  affirm  their  inability  to  pay  the  whole 
amount.  With  these  conditions  I  could  not 
comply;  and  as  there  seems  likely  to  be  no 
benefit  to  us  by  longer  delay,  I  have  concluded 
to  pay  the  amount.  My  father  has  funds 
enough  of  mine  in  his  hands  to  pay  the 
amount,  which  will  be  appropriated  to  that 
purpose  as  soon  as  he  can  realize  them. 

"You  will  observe,  by  the  statement,  that 
your  proportion  of  the  bonds  has  been  deducted 
from  the  sum  due  you.  I  therefore  absolve 
you  from  all  claim  for  these  bonds,  your  pro- 
portion having  been  paid  to  me  in  settlement." 
No  other  explanation  of  the  transaction  is 
found  in  the  record.  These  judgments  were 
not  paid  to  the  United  States  durinff  the  lives 
either  of  Foster  or  Archer;  nor  since  by  Mifflin, 
who  is  the  survivor  of  both. 

Upon  the  death  of  Archer  we  learn,  from  the 
bill  and  answer,  that  the  executor  of  Archer 
"at  all  times''  claimed,  and  now  claims,  the 
exemption  of  the  assets  in  his  hands  from  the 
judgments,  for  the  reason  that  the  remedy  at 
law  was  extinct,  and  that  equity  would  afford 
none.  This  court  sustained  that  claim,  for 
reasons  reported,  9  Howard,  83. 

This  bill,  in  1850,  was  a  consequence  of 
that  decision.  It  charges  that,  in  the  settle- 
ment, it  was  assumed  that  the  liability  of 
Archer  upon  the  bonds  could  be  enforced  by 
the  United  States,  and  on  that  assumption,  the 
175*]  share  of  Bispham  in  the  'liability  was 
paid  to  Archer;  and  that  the  estate  having  been 
discharged  without  a  payment,  he  is  entitled 
to  a  return  of  his  money.  The  bill  does  not 
elaim  that  there  was  any  want  of  information, 
or  any  mistake  in  reference  to  the  state  of  the 
liability  at  the  date  of  the  settlement.  The 
inference  to  be  deduced  from  the  age  of  the 
judgments,  Foster's  connection  with  a  portion 
of  them,  and  his  discharge  by  the  United 
States,  the  item  for  counsel  fees  in  the  accounts, 
the  intimate  relations  of  the  plaintiff  with 
Archer  and  with  the  estate  of  Archer,  and  the 
absence  of  all  averment  in  the  bill,  either  of 
error,  ignorance,  mistake  or  fraud,  is,  that 
accurate  information  of  the  judgments  was 
possessed  by  all  persons  connected  with  the 
settlement.  The  bill  does  not  aver  that  these 
judgments  were  designed  to  be  included  in  the 
reservation  contained  in  the  latter  part  of 
Foster's  report;  but  the  extract  we  have  made 
from  the  bill  evinces  that  this  is  a  claim  whoSe 
situation  was  known,  and  the  relations  of  the 
partners  to  it  at  that  time  ascertained  and 
adjusted.  The  evidence  is  satisfactory  that 
this  reservation  did  not  include  this  liability,  or 
any    contingency    in    which    it    was    involved. 

The  statement  of  the  liability  in  the  accounts 
is  particular  and  exact.  The  portion  of  each 
partner  is  determined  with  precision.  Archer 
acknowledges  to  have  received  Bispham's 
share,  and  "absolves"  him  from  further  claim; 
while  Bispham  expresses  his  satisfaction  with 
the  whole  result,  and  exonerates  Archer  from 
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future  responsibility.  Whether  we  consider 
the  averments  in  the  pleadings,  or  the  evidence, 
we  must  take  the  settlement  as  a  sedate  and 
deliberate  adjustment  of  the  affairs  of  the 
partnership,  so  far  as  they  were  ascertained 
and  could  be  made  the  subject  of  an  arrange- 
ment. 

The  design  of  the  settlement  was  to  extricate 
the  affairs  of  the  partners  from  the  complica- 
tion, uncertainty,  and  confusion  in  which  they 
were  involved.  They  had  been  engaged  in  dis- 
tinct partnerships,  carrying  on  business  in  dif- 
ferent continents,  apparently  disconnected,  and 
having  but  little  opportunity  even  of  corre- 
spondence. They  had  the  prospect  before  them 
of  a  longer  separation,  and  of  diminished  inter- 
course. Their  partnership  had  ended.  Tho 
ordinary  mode  of  liouidating,  after  a  dissolu- 
tion, could  not  be  followed.  These  partners, 
under  these  circumstances,  and  to  attain  their 
ends,  consequently  agreed  to  a  reference  of 
their  accounts  to  a  mutual  friend,  and  clothed 
him  with  authority  to  make  a  final  and  binding 
decision.    Was  this  lawful? 

In  Knight  v.  Marjoribanks,  11  Beav.  322, 
affirmed  on  appeal  2  Mc.  &  Qord.  10,  the  Mas- 
ter of  the  Rolls,  after  stating  the  usual  course 
on  a  dissolution,  said,  "it  is  lawful  for  part- 
ners to  deal  with  each  other  in  quite  a  different 
way,  if  they  think  proper.  'They  may  ["ITC 
lawfully  rely  on  the  stock  takings,  valuations 
and  accounts  which  appear  in  the  books,  and 
the  accounts  kept  in  the  manner  known  to,  or 
acquiesced  in,  by  the  partners.  The  stock  tak- 
ings and  valuations  will  be  more  or  less  accu- 
rate, according  to  the  nature  of  the  business 
and  the  property  employed  or  engaged  in  the 
concern.  It  would,  in  many  cases,  be  absurd 
to  expect  perfect  accuracy,  or  to  conclude  that 
a  transaction  between  partners,  founded  on 
statements  appearing  on  the  valuations  and  ac- 
counts stated  in  the  books,  could  be  set  aside 
on  the  ground  of  some  subsequent  discovery  of 
unintentional  inaccuracy.  When  a  question 
arises,  you  must  in  each  case  look  to  the  cir- 
cumstances." 

In  that  case,  the  seat  of  the  partnership  was 
Van  Diemen's  Land.  The  partners  resided  in 
London,  having  no  personal  knowledge  of  the 
business,  and  dependent  upon  the  reports  of 
agents,  coming  at  distant  intervals,  and  re- 
ceived several  months  after  their  date.  A  sale 
of  the  share  of  one  partner  to  another  was  im- 
peached for  inadequacy  of  price,  error,  and 
fraud.  The  Master  of  the  Rolls  said,  "these 
parties,  situated  as  they  were,  might  fairly  and 
honestly  deal  with  each  other,  with  respect  to 
the  share  of  any  one,  notwithstanding  the  ig* 
norance  in  which  they  were  as  to  the  exact 
value.  After  all  inquiry  which  can  be  made 
with  respect  to  matters  of  this  kind,  the  ques- 
tion of  value  becomes  comparatively  immate- 
rial, if  there  was  no  deception,  no  misrepre- 
sentation or  fraud,  no  imfaimess." 

In  the  case  before  us,  entire  accuracy  is  not 
to  be  looked  for.  Bispham  is  credited  with 
proportions  of  profit  arising  from  "unfinished 
business,"  and  is  charged  with  proportions  of 
"estimated  gains."  There  are  items,  which 
Archer  pointed  to  as  debatable,  which  he  had 
conceded,  and  there  are  allowances  to  him, 
I  which  might  be  considered  as  narrow.  He  re- 
'  garded    the    settlement    as    a    liberal    one    to 
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Bispham.  He  asked  its  acceptance  as  a  whole, 
'to  close  the  business/'  and  provided  for  an 
arbitration  if  this  was  refused.  There  was  not 
haste  in  the  acceptance,  but  ample  time  em- 
ployed for  inquiry.  After  this,  it  was  accept- 
ed as  ''perfectly  satisfactory,"  and  acquiesced 
in  as  such,  until  long  after  the  death  of  Archer. 

We  cannot  infer  mistake  or  error  imder  these 
circumstances.  We  adopt  the  language  of 
Chancellor  Walworth  (4  Paige,  481),  "that  the 
practice  of  opening  accounts,  which  the  parties 
who  could  best  understand  them  have  them- 
selves adjusted,  is  not  to  be  encouraged,"  and 
"the  whole  labor  of  proof  lies  upon  the  party 
objecting  to  the  account;  and  errors,  which  he 
does  not  plainly  establish,  cannot  be  supposed 
to  exist." 

In  the  absence  of  mistake,  or  fraud,  does 
there  arise  an  equity  in  favor  of  the  plaintiff, 
by  the  averment  that  it  was  assumed  in  the  set- 
177*]  tlement,  *that  there  was  a  liability 
against  Archer,  which  the  United  States  might, 
at  all  times,  and  under  all  circumstances,  en- 
force; and  on  this  alone  the  money  was  paid  to 
him,  or  allowed  to  him  in  settlement? 

In  the  able  argument  submitted  to  us  for  the 
plaintiff,  this  assumption  is  treated  as  the  mo- 
tive to  the  contract,  that  which  constitutes  its 
obligation,  in  one  word,  its  consideration.  If 
this  assumption  had  been  so  comprehensive, 
and  had  entered  so  thoroughly  into  the  induce- 
ments to  the  contract,  the  consequence  might 
follow;  but  the  argument  is  not  supported  by 
the  evidence.  The  parties  certainly  assumed 
that  there  existed  an  imminent  liability  over 
the  firm  which  the  United  States  could  en- 
force against  Archer,  and  for  which  it  was  pru- 
dent to  provide. 

Bispham,  entertaining  this  opinion,  by  mak- 
ing a  payment  to  the  United  States  on  the 
judgments  to  the  extent  of  his  share,  would 
have  been  absolved  from  the  claim  either  of 
the  United  States  or  of  Archer.  The  United 
States  having  made  no  contract,  except  with 
Archer,  and  Bispham  being  liable  only  through 
him,  might  liberate  himself  by  a  payment  to 
Archer,  instead  of  the  United  States.  This  he 
accomplished. 

It  mav  be  that  neither  party  reckoned  upon 
the  neglect  of  the  government  officers  about 
the  collection  of  the  debt,  nor  weighed  the 
consequences  of  the  death  of  Archer  upon  the 
binding  efficacy  of  the  judgments,  but  these 
were  within  the  provisions  of  both  of  the  par- 
ties to  the  contract,  and  its  terms  might  have 
been  molded  to  secure  the  rights  of  each, 
according  to  such  circumstances.  This  court 
has  n6  competency  to  supply  a  providence 
which  the  parties  to  the  contract  withheld.  The 
corpus  of  this  portion  of  the  contract,  a  debt 
obliging  Archer,  and  through  him  affecting  the 
partnership,  the  collection  of  which  could  have 
l>een  enforced,  and  which  both  parties  had  the 
right  to  assume  would  be  enforced,  had  an  un- 
questionable existence.  If  there  was  an  error, 
it  was  in  overlooking  the  fact  that  there  were 
some  contingencies  in  which  the  debt  might  be 
extinguished  as  to  Archer  without  the  payment 
of  money,  and  in  making  no  provision  for 
these. 

An  error  of  this  nature,  if  it  were  plainly 
proven  to  exist,  could  not  be  regarded  at  a 
ground  for  equitable  relief.  ' 
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The  case  of  Okill  v.  Whitaker,  1  De  Gex  & 
Smale,  83;  2  Phil.  338,  was  one  in  which 
premises  had  been  sold,  and  enjoyed  for  several 
years,  upon  a  contract  for  the  sale  of  the  resi- 
due of  a  term,  both  parties  expressly  contract- 
ing and  settling  the  price  on  the  belief  that  eight 
years  only  remained  unexpired.  Upon  the  fis- 
covery  that  there  were  twenty  years,  a  bill  was 
filed  for  relief.  The  Vico-Chancellor  complained 
of  the  delay  of  the  stut  until  after  the  death  of 
the  purchaser,  wherefore  *"those  who  [*178 
had  to  administer  justice  between  the  parties 
were  deprived  of  all  the  assistance  and  infor- 
mation he  could  give  if  he  were  living."  He 
said  that  the  only  reasonable  ground  upon 
which  the  bill  could  be  treated  was  a  bill  to 
rescind  the  entire  contract,  upon  the  alleged 
mistake,  and  adds,  "that  for  the  present  pur- 
pose it  is  not  too  much  to  say,  that  it  was  their 
duty  to  know  what  was  the  state,  what  was 
the  condition  of  the  property  they  had  to  sell." 

The  Lord  Chancellor  said  that  the  only 
equity  presented  was  "that  the  thing  turns  out 
more  valuable  than  either  party  supposed." 

The  nature  of  this  settlement  and  the  motives 
presented  in  the  correspondence  concerning  it, 
would  render  it  impossible  for  the  court  to 
modify  one  portion,  and  to  leave  the  rest  in 
force.  It  was  presented  to  Bispham  as  a 
settlement  made  on  liberal  principles,  with  the 
option  to  accept  it  as  it  was,  or  to  reject  it 
altogether. 

Without  the  benefit  of  the  information  and 
assistance  that  Archer  and  Foster  might  give, 
after  so  long  an  acquiescence,  the  case  must  be 
brought  clearly  within  the  limits  in  which 
courts  of  equity  are  accustomed  to  interfere,  to 
justify  such  a  decree.  This  has  not  been  done. 
But  if  we  could  doubt  upon  the  intrinsic  equi- 
ties of  the  parties,  the  Statute  of  Limitations 
affords  a  conclusive  answer  to  the  bill.  The 
bill  and  the  answer  agree  that  this  item  of  the 
account  was  ascertained  and  stated,  and  that 
all  the  liabilities  of  the  firm  were  practically 
adjusted  by  this  settlement.  The  amoimt  of 
the  liability  of  Bispham  was  credited  to  him, 
and  he  received  the  "absolution"  of  Archer, 
from  all  further  claim.  The  exception  in  the 
Pennsylvania  statute  in  favor  of  merchants' 
accounts,  according  to  numerous  authorities  of 
the  state  courts,  does  not  apply  to  the  accounts 
of  partners  inter  sese,  though  this  is  not  univer- 
sally admitted.  I  Robin.  Va.  79;  10  Pick. 
112;  6  Monroe,  10.  4  Sand.  Sup.  C.  311,  contra. 
But  however  the  law  may  be  as  to  the  open 
accounts,  the  settled  doctrine  of  the  court  is, 
that  the  exception  in  the  statute  does  not 
apply  to  stated  accounts.  Spring  v.  Grey,  6 
Pet.  151;  Toland  v.  Sprague,  12  Pet.  300. 

If  we  regard  this  money  as  a  deposit  in  the 
hands  of  Archer,  to  be  applied  to  a  specific 
object,  or  to  abide  the  action  of  the  govern- 
ment against  him,  in  either  case  the  Statute 
would  afford  a  bar.  The  assumpsit  in  the  one 
would  be  to  pay  the  money  in  a  reasonable 
time,  and  a  cause  of  action  would  accrue  upon 
a  neglect  of  this  duty.  Foley  v.  Hill,  1  Phill. 
390;  Brookbank  ▼.  Smith,  2  Y.  &  Ck>.  Ex.  58; 
13  Barb.  632;  11  Ala.  679;  4  Sand.  S.  G.  590. 

In  the  other  case,  the  liability  of  Archer  was 
determined  at  *his  death,  and  the  right  [*179 
of  the  United  States  then  extinguished.  The 
facts  were  all  known  at  that  time,  and  the  ex- 
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ecutor  of  Archer  appreciated  accurately  the 
legal  value  of  the  facts,  for  the  bill  avers  and 
the  answer  admits  that  he  uniformly  repelled 
the  claim  of  the  United  States,  and  denied  its 
validity.  It  is  clear,  therefore,  if  Bispham  had 
placed  this  money  to  abide  the  issue  of  these 
obligations,  the  right  to  reclaim  it  arose  at  the 
death  of  Archer.  Calvin  v.  Buckle,  8  M.  &  W. 
680;  Maury  v.  Mason,  8  Port.  211. 

Our  views  upon  this  Statute  correspond  with 
those  expressed  by  the  Supreme  Court  of  Penn- 
sylvania. Hamf'ton  v.  Hamilton,  18  Penn. 
State,  20;  Porter  v.  School  Directors,  Ibid.  144. 

Upon  the  whole  case,  we  conclude  there  Is  no 
error  in  the  record,  and  that  the  decree  should 
be  affirmed. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Pennsylvania,  and  was  argued  by  counsel;  on 
consideration  whereof,  it  is  now  here  ordered, 
adjudged  and  decreed  by  this  court,  that  the 
decree  of  the  said  Circuit  Court  in  this  cause 
be,  and  the  same  is  hereby  affirmed,  with  costs. 


WILLIAM  C.  BEVINS  and  Oliver  P.  Earle, 
surviving  Partners  of  the  firm  of  Bevins, 
Earle  &  Co.,  Assignees,  etc.,  who  sue  for  the 
use  of  Oliver  P.  Earle,  Plaintiffs  in  Error, 

v. 

WILLIAM  B.  A.  RAMSEY,  Robert  Craighead, 
James  P.  N.  Craighead,  Thomas  W.  Humes, 
and  James  McMillan,  Administrator  of 
Andrew  McMillan,  Deceased. 

In  action  on  official  bond  of  clerk  of  court  for 
taking  insufficient  injunction  bond — plea  of 
satisfaction  of  the  latter  is  good  in  bar. 

Where  a  clerk  of  a  court  was  sued  upon  his  offi- 
cial bond,  and  the  breach  alleged  was,  that  he  hnd 
surrendered  certain  froods  without  taking  a  bond 
with  good  and  sufficient  securities,  and  the  plea 
was,  that  the  bond  which  had  been  taken  was 
assigned  to  the  plaintiffs,  who  had  brought  suit, 
and  received  large  sums  of  money  in  discharge  of 
the  bond — this  plea  was  sufficient,  and  a  demurrer 
to  it  was  properly  overruled. 


THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  States 
for  the  District  of  East  Tennessee. 

Ramsey  was  clerk  of  the  Chancery  Court, 
held  at  Knoxville,  Tennessee.  Bevins  and 
Elarle  were  citizens,  the  former  of  Arkansas, 
and  the  latter  of  South  Carolina. 
180*]  *The  action  was  one  of  debt,  upon 
the  official  bond  of  Ramsey  and  his  securities. 

The  declaration  states  that  Ramsey  was  ap- 
pointed clerk  and  master  of  the  Chancery 
Court,  in  the  declaration  mentioned;  and,  on 
the  11th  April,  1836,  delivered  to  Newton 
Cannon,  Governor  of  Tennessee,  his  bond,  with 
the  other  defendants,  his  sureties,  in  the  pen- 
alty of  $10,000,  conditioned  to  discharge  the 
duties  of  the  office  of  clerk  and  master,  accord- 
ing to  law. 
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That  Ramsey  failed  to  discharge  the  duties 
of  that  office: 

1.  That  upon  the  dissolution  of  an  injunction, 
awarded  on  a  bill  attaching  certain  property, 
brought  by  the  plaintiffs  against  Chase  & 
Bowen,  which  property  had  been  put  in  the 
hands  of  Ramsey,  clerk  and  master,  as  receiver, 
he  was  ordered  to  surrender  the  property  at- 
tached on  Chase  &  Bowen,  giving  bond  and 
security  to  abide  the  decree;  that  it  was  the 
duty  of  Ramsey,  as  clerk  and  master,  to  take 
that  bond;  that  he  did  not  take  their  bond  with 
sufficient  securities,  but,  on  the  contrary,  took 
the  bond  of  Chase,  with  Thomburg  and  others, 
as  sureties,  who  were  then  wholly  insufficient 
for  the  performance  of  the  judgment  and  de- 
cree; that  plaintiffs  finally  got  a  decree  for 
$6,303.64,  which  is  still  unpaid. 

2.  That  in  the  suit  of  Bevins,  Earle,  and 
Brown  v.  Chase  &  Bowen,  the  property  attached 
in,  which  had  been  placed  in  the  hands  of 
Ramsey,  clerk  and  master  of  the  court,  as  re- 
ceiver, he  was  ordered  to  surrender  the  property 
attached  to  Chase  &  Bowen,  on  their  giving 
bond  and  security  to  abide  by  and  perform  the 
decree;  and  under  that  order,  it  was  the  duty 
of  Ramsey,  as  clerk  and  master,  before  sur- 
rendering the  goods,  to  take  a  bond  from  Chase 
&  Bowen,  with  sufficient  security  conditioned 
according  to  the  order.  But  Ramsey  did  not 
take  such  bond  with  sufficient  security,  but 
wholly  neglected  and  failed  so  to  do,  and  gave 
up  the  property  without  so  doing.  And  plain- 
tiffs afterwards  obtained  a  decree  against  Chase 
&  Bowen,  for  $6,303.64,  which  is  still  unpaid 
by  said  Chase  &  Bowen. 

3.  That  in  the  suit,  and  under  the  order 
above  prescribed,  it  was  the  duty  of  Ramsey, 
as  clerk  and  master,  to  take  such  bond  as  the 
order  directed  to  be  taken  before  surrendering 
the  property;  yet  Ramsey  did  not  take  bond 
and  security  from  Chase  &  Bowen  to  abide  and 
perform  the  decree,  but  surrendered  the  prop- 
erty without  taking  bond  and  security;  and  a 
decree  was  afterwards  rendered  for  $6^03.64, 
in  favor  of  the  plaintiffs. 

4.  That  in  the  suit,  and  under  the  order 
aforesaid,  it  was  the  duty  of  Ramsey,  as  clerk 
and  master,  to  take  from  Chase  &  Bowen,  bond 
and  sufficient  security  to  abide  and  perform 
the  decree;  yet  he  wholly  failed  and  neglected 
to  take  bond  and  sufficient  security,  but  sur- 
rendered the  property  held  by  him,  as  receiver, 
•without  taking  bond  and  security  as  ['ISl 
required  by  the  order;  and  afterwards  a  decree 
for  $0,303.64  was  in  that  suit  rendered  in  favor 
of  plaintiffs,  which  Chase  &  Bowen  have  failed 
to  perform,  and  which  yet  remains  due. 

By  reason  of  the  premises,  the  bond  of  Ram- 
sey, as  clerk  and  master,  became  forfeited,  and 
was  assigned  by  the  successor  of  the  obligee, 
Governor  of  Tennessee,  by  his  written  assign- 
ment, on  a  copv  of  the  bond,  to  plaintiffs,  on 
the  22d  July,  1847. 

The  defendants  appeared  and  pleaded: 

Ist.  That  they  had  performed  the  condition 
of  the  bond. 

2d.  That  it  was  no  part  of  the  right  or  duty 
of  Ramsey,  as  clerk  and  master,  to  take  the 
bond  of  Chase  &  Bowen  with  good  and  suf- 
ficient security  or  otherwise,  but  it  was  the 
duty  of  the  receiver. 

On  these  pleas  there  is  an  issue  of  fact. 
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3d.  That  the  filing  the  bill  of  the  plaintiffs 
.against  Chase  &  Bowen,  the  attachment  award- 
ed, and  the  appointing  the  receiver,  the  order 
requiring  the  bond  and  the  final  decree,  were 
null  and  void  for  want  of  jurisdiction  in  the 
Court  of  Chancery,  the  remedy  being  properly 
«t  law. 

4th.  That  after  the  order  on  the  declaration 
mentioned,  and  before  the  surrender  of  the 
property,  Ramsey  did  take  a  bond  conditioned 
as  required  by  the  order,  which  bond  was,  on 
Application  of  Bevins,  Earle  &  Co.,  by  the 
court,  ordered  to  be  surrendered,  and  was  ac- 
cepted;   and    under    it    they    have    recovered 

5th.  That  the  defendants  do  not  owe  the 
debt. 

7th.  That  at  the  date  of  the  bond,  the  oblig- 
ors and  obligees  were  citizens  of  Tennessee, 
and  the  obligors  and  the  obligee  and  his  suc- 
cessors, have  all  continued  to  be  citizens  of 
Tennessee. 

8th.  That  at  the  time  of  the  cause  of  action 
the  plaintiffs  and  defendants  were  citizens  of 
Tennessee. 

To  these  pleas  the  plaintiffs  demurred. 

To  the  6th  plea:  that  before  surrendering  the 
property,  Ramsey  took  bond  conditioned  as  re- 
quired by  the  order;  and  in  so  doing,  and 
judging  of  the  sufiSciency  of  the  sureties,  he 
acted  bona  fide  in  the  exercise  of  his  best 
judgment. 

The  plaintiffs  replied,  that  Ramsey  did  not 
take  bond  from  Chase  &  Bowen  with  sufiicient 
surety,  as  was  his  duty. 

To  this  replication  the  defendants  demurred. 
'  The  court  overruled  the  demurrers  of  the 
plaintiffs,  and  sustained  the  demurrer  of  the 
defendants  to  the  replication  to  the  sixth  plea 
and  to  the  declaration,  and  gave  judgment  for 
the  defendant  on  the  whole  record. 
182*]  *In  this  state  of  things,  the  record 
was  brought  up  to  this  court. 

It  was  argued  by  Mr.  Davis  for  the  plain- 
tiffs in  error,  and  Mr.  Lee  for  the  defendants, 
with  whom  was  Mr.  Cullom. 

Mr.  Davis,  for  the  plaintiffs  in  error,  con- 
tended, that  under  the  declaration  they  could 
recover  on  one  of  the  two  following  proposi- 
tions: 

1.  That  the  goods  attached  are  alleged  to  be 
in  the  hands  of  the  defendant  Ramsey,  in  his 
character  of  clerk  and  master,  according  to  the 
legal  effect  of  the  declaration;  and  that  there- 
fore it  was  his  duty  to  take  good  bond  and 
surety  before  surrendering  the  goods.  Car- 
uthers  and  Nicholson,  St.  Tenn.  224,  162,  166; 
Acts  1797,  ch.  22,  sec.  3;  1794,  ch.  1;  1833,  ch. 
47;  Waters  v.  Carroll,  9  Yerger,  102,  108, 
110;  McNutt  V.  Livingston,  7  Sm.  &  Marsh.  641. 

2.  That  if  the  legal  effect  of  the  declaration 
be  to  charge  that  the  goods  were  in  the  hands 
of  Ramsey  as  receiver,  and  not  as  clerk  and 
master,  then  that  it  was  his  duty,  as  clerk  and 
master,  to  approve  the  bond  on  which  the 
goods  were  ordered  to  be  surrendered  by  him 
as  receiver;  and  that,  having  approved  a  bad 
bond,  in  his  capacity  of  clerk  and  master,  he  is 
liable  in  that  character  for  the  consequences  of 
such  approval — the  loss  following  from  the  sur- 
render of  the  goods  by  him  as  receiver,  on  the 
faith  of  the  bond  improperly  approved  by  him 
as  clerk  and  master. 
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This  may  be  maintained  on  the  following 
groimds : 

(a.)  The  declaration  distinctly  avers  that,  in 
point  of  fact,  it  was  the  duty  of  Ramsey,  as 
clerk  and  master,  under  such  an  order  as  that 
for  the  surrender  of  the  goods,  on  bond  to  be 
given,  to  take  the  bond;  and  this  allegation  has 
been  traversed,  and  an  issue  of  fact  is  now  pend- 
ing on  it;  and  under  this  it  will  be  competent 
for  the  plaintiff  to  show  such  to  have  been  his 
duty:  1st,  by  adducing  the  rules  of  the  court; 
and  2d,  showing  the  practice  and  course  of  the 
court  in  like  cases.  United  States  v.  McDaniel, 
7  Pet.  1;  United  States  v.  Fillebrown,  7  Id. 
28;  Dimcan's  Heirs  v.  United  States,  7  Id.  435; 
United  States  v.  Arredondo,  6  Id.  714;  Minor 
V.  Mechanics'  Bank,  Alex.  1  Id.  46;  Williams 
V.  United  States,  1  How.  290. 

(b.)  It  is  clearly  a  part  of  the  duty  of  the 
master  to  approve  such  bonds.  The  bond  is  an 
ofiicial  one,  to  be  filed  in  court,  not  kept  by  the 
receiver.  The  receiver  is  to  act  only  on  such  a 
bond  as  the  proper  officer  of  the  court  shall 
have  approved.  It  is  the  duty  of  the  receiver 
not  to  surrender  the  property  till  such  a  bond, 
properly  approved,  be  filed.  The  order  does 
not  give  *the  receiver  the  right,  nor  [*183 
throw  on  them  the  duty  of  approving  the  bond. 
He  is  ordered  to  surrender  the  goods  when 
such  a  bond  is  ^ven,  but  is  silent  as  to  the  per- 
son by  whom  it  is  to  be  taken  and  approved. 
That  person  is,  plainly,  from  the  nature  of  hia 
office,  the  clerk  and  master.  See  books  above 
cited,  and  1  Smith,  Ch.  Pr.  9. 

If  it  be  supposed  that  the  declaration  contem- 
plates only  one  of  those  grounds  of  liability; 
then, 

3.  The  question,  whether  Ramsey  be  charged 
in  his  capacity  of  clerk  and  master,  or  as  re- 
ceiver, cannot,  as  is  admitted  by  the  brief  of 
the  defendants  in  error,  be  now  the  subject 
of  inquiry  on  those  demurrers;  since  "'this  sup- 
posed error  in  pleading  is  brought  to  an  issue 
of  fact,  which  is  still  undisposed  of." 

We  are,  therefore,  entitled  to  charge  Ramsey, 
on  this  declaration  and  at  this  stage,  with  the 
duty  of  taking  or  approving  the  bond  as  clerk 
and  master. 

4.  We  submit,  that  the  bond  of  the  clerk  and 
master  is  assignable,  under  the  Tennessee  stat- 
utes. Caruthers  and  Nicholson,  162,  155; 
Acts  1794,  ch.  1 ;  and  1797,  ch.  22,  sec.  3. 

5.  That  the  assignment  here  is  not  a  copy  of 
the  bond,  but  the  bond  itself;  the  assignment 
happened  to  be  indorsed  or  written  on  a  copy 
of  the  bond. 

6.  The  demurrer  to  the  3d  plea  must  be  sus- 
tained. The  plea  attempts  to  inquire  collater- 
ally into  the  regularity  of  the  proceedings  in 
the  injunction  suit.  It  does  not  raise  the  ques- 
tion of  the  jurisdiction  of  the  tribunal;  but 
whether  the  relief  sought  were  properly  to  be 
had  at  law  or  in  equity.  To  call  that  a  question 
of  jurisdiction,  in  order  to  open  the  case  to  col- 
lateral inquiry,  is  to  misuse  legal  language. 

7.  The  plea  of  nil  debet  is  clearly  had  in  re- 
ply to  breaches  assigned  on  a  bond  with  collat- 
eral condition.  Sneed  v.  Wister,  8  Wheat. 
690. 

10.  The  fourth  plea  contains  no  answer  to 
the  declaration  in  substance;  and  what  it  does 
contain  is  badly  pleaded. 

The  gravamen  of  the  action  is  the  neglect  to 
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take  any  bond,  or  if  any  were  taken,  the  tak- 
ing of  insufficient  surety. 

This  plea  avers  the  taking  of  a  bond  which  it 
Bets  forth,  and  so  far  it  is  good.  But  it  does 
not  aver  the  sureties  to  have  been  good  or  suf- 
ficient; and  therefore,  it  does  not  in  that  meet 
the  declaration. 

That  the  plaintiffs  sued  on  the  bond  does 
not  show  it  to  have,  been  sufficient,  but  is,  per- 
haps, the  best  way  of  proving  its  insufficiency. 
If  it  were  good  for  part,  and  not  all  of  the  de- 
cree, the  plaintiffs  were  entitled  to  have  it,  and 
get  what  they  could,  and  perhaps  bound  so  to 
do;  but  then  they  were  at  liberty  to  sue  the  of- 
ficer, likewise,  for  his  neglect  in  approving 
184*]  bad  sureties,  •or  surrendering  the  prop- 
erty without  taking  good  sureties.  It  was  no 
case  of  election,  where  the  suing  on  the  bond 
concluded  the  plaintiffs'  right  to  indemnity  for 
its  insufficiency. 

II.  If  the  replication  to  the  sixth  plea  be 
perhaps  not  very  formal,  it  is  as  good  as  the 
plea;  and  the  plea  itself  is  clearly  bad  on  gen- 
eral demurrer. 

The  plea  avers,  1st,  that  taking  of  bond  with 
sureties,  according  to  the  order;  and  2d,  that 
in  taking  bond,  Ramsey  acted  bona  fide,  and  in 
the  exercise  of  his  best  judgment.    But, 

1st.  To  meet  the  declaration,  the  defendant 
was  obliged  to  aver  the  taking  of  bond  as  a 
performance  of  one  of  the  duties  provided  for 
in  the  bond  on  which  the  siut  was  brought; 
but  the  bond  should  have  been  so  stated  or 
pleaded  as  to  enable  the  court  to  judge  of  its 
conformity  to  the  order  of  law.  The  plea  does 
not  state  to  whom  it  was  payable,  to  whom  it 
was  delivered,  what  were  its  terms;  its  date,  its 
condition,  who  were  the  sureties,  nor  who 
were  parties  to  it. 

2d.  Nor  does  the  plea  aver  that  the  sureties 
were  sufficient  at  the  date  of  the  bond;  nor 
that  they  were  believed  to  be  sufficient  by 
Kamsey;  nor  that  he  made  them  swear  as  to 
their  sufficiency.  It  merely  avers,  that  he  acted 
bona  fide,  and  to  the  best  of  his  judgment;  but 
does  not  say  what  he  did,  nor  on  what  he 
judged,  nor  that  he  took  any  means  to  inform 
his  judgment.  On  that  plea,  the  court  must 
take  his  ideas  of  bona  fides  and  his  judgment 
as  conclusive.  Minor  v.  Mechanics'  Bank, 
Alexandria,  1  Pet.  46,  49,  66,  71;  4  Taunt.  34; 
Wise  V.  Wise,  2  Levinz,  152;  Steph.  PI.  406;  1 
Chitty,  PI.  667,  673;  1  B.  &  P.  638;  Ck).  Lit. 
303.  b.;  Finley  v.  Bochin,  3  G.  &  J.  42,  61; 
Hughes  V.  Sellers,  6  H.  &  J.  432;  Townsend  v. 
Jemison,  7  How.  706,  722;  4  G.  &  J.  395,  401; 
McNutt  V.  Livingston,  7  Sm.  &  Marsh.  641; 
McAlistcr  v.  Scrice,  7  Yerger,  277,  278. 

But  the  replication  to  the  sixth  plea  may  well 
be  considered  as  a  traverse  of  one  of  the  two 
material  allegations  of  the  plea;  for  the  plea 
alleged  taking  bond,  without  stating  the  par- 
ties; and  the  replication  denies  the  taking 
bond  with  the  proper  parties,  as  well  as  the 
taking  of  sufficient  surety. 

The  counsel  for  the  defendant  in  error  con- 
tended, that  there  is  no  rule  of  pleading  better 
settled  than  that  a  demurrer  reaches  the  first 
error  in  pleading;  and,  if  it  were  universal  in 
its  operation,  it  might  be  contended  for  success- 
fully, that  this  declaration  shows  on  its  face 
that  the  defendant  Ramsey  acted  as  receiver 
in  the  chancery  case  set  forth  in  the  declaration, 
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and  as  such  was  not  liable,  in  his  official  char- 
acter of  clerk,  but  in  his  individual  capacity,  as 
commissioner  of  the  court.  See  9  Yerger, 
•102.  There  are,  however,  some  ex-  [*18& 
ceptions  to  this  rule;  and  amongst  others  is  em 
braced  the  case  where  a  supposed  error  in  the 
pleading  is  brought  to  an  issue  of  fact,  which  ia 
still  undetermined;  we  are  therefore  precluded^ 
perhaps,  from  the  argument  of  the  point  just 
suggested  in  this  stage  of  the  proceedings. 
There  are  two  objections  to  the  declaration,, 
which  are  brought  up  by  the  demurrers,  either 
of  which  are  fatal.  1st.  The  bond  of  a  chancery 
court  clerk  is  not  made  assignable  by  the  stat- 
utes of  Tennessee;  and  2d.  If  it  is,  the  assign- 
ment must  be  made  of  the  original  bond,  and 
not  of  a  certified  copy.  It  will  be  seen,  by 
reference  to  the  Act  of  1794  (see  Nich.  &,  Car. 
pages  156,  147),  that  the  bonds  of  the  Circuit 
and  County  Court  clerks  are  both  made  payable 
to  the  governor,  and  assignable  in  cases  of  de- 
fault; but  the  Act  of  1797  (see  Nich.  &  Car. 
162),  which  requires  a  bond  from  the  Chancery 
Court  clerk,  does  not  make  it  assignable,  and 
it  remains  as  at  common  law.  In  confirmation 
of  this  view  of  the  case,  the  court  is  referred  to 
the  case  in  9  Yerg.  p.  102,  where  the  suit  waa 
instituted  in  the  name  of  the  governor.  Cer- 
tainly, there  is  no  statute  in  Tennessee  author- 
izing the  assignment  of  a  copy  of  a  bond,  as  set 
forth  in  this  declaration.  It  is  true  that  profert 
may,  by  the  statutes,  be  made  of  a  copy,  as  the 
original  remains  in  the  office,  but  the  assign- 
ment must  be  of  the  original  bond. 

The  fourth  plea  of  the  defendants  was  a  good 
and  sufficient  answer  to  the  declaration,  for 
several  reasons.  The  law  of  Tennessee  does 
not  impose  upon  clerks  and  masters  in  chan- 
cery, in  express  terms,  the  duty  of  requiring 
bonds  in  cases  of  the  dissolution  of  injunctions 
or  judging  of  the  sufficiency  of  the  sureties 
thereto;  the  obligation  arises  simply  from  the 
order  or  interlocutory  decree  delegating  him  to 
this  power  by  the  court.  It  is  exactly  on  a  foot- 
ing with  any  other  requisition  made  upon  him 
by  the  Chancellor  in  any  cause,  such  as  sellins 
property,  taking  testimony,  etc.;  he  is  bound 
to  perform  the  duty  and  make  report  thereof, 
and  if  no  exceptions  are  filed  by  the  parties, 
they  are  absolutely  concluded,  unless  in  cases 
of  fraud.  It  would  be  hard  indeed,  if,  after 
two  years  from  the  execution  of  an  interloc- 
utory decree,  a  clerk  could  be  rendered  liable 
for  its  faulty  performance,  when,  perhaps,  both 
the  means  of  rectifying  his  error  or  disproving 
it  would  have  passed  away  forever.  The  power 
is  delegated  by  the  court  to  its  officer,  and  when 
he  performs  the  duty  and  makes  report  of  his 
action,  and  it  is  confirmed,  the  rights  of  the 

Earties  are  fixed  and  neither  of  them  can  go 
ehind  the  decree,  imless  some  fraud  shoxud 
intervene. 

If  we  should  be  mistaken  in  this  view  of  the 
case,  certainly  the  surrender  of  the  bond  to  the 
complainants,  after  obtaining  *their  [*184 
decree,  their  institution  of  a  suit  upon  it, 
and  obtaining  judgment,  execution,  anid  part 
satisfaction  of  their  aebt,  do  constitute  an  elec- 
tion of  their  remedy,  and  a  confirmation  of  the 
act  of  the  clerk,  which  would  estop  them  from 
suing  him  for  neglect  of  duty.  This  question 
has  been  expressly  decided  in  New  \ork  (see  1 
Comstock,  p.  433) ;  and  that,  too,  not  in  a  case 
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where  there  was  a  faulty  performance  of  duty 
on  the  part  of  the  clerk,  but  where  he  had  clear- 
ly exceeded  his  powers,  and  committed  an 
illegal  act.  It  is  in  consonance,  too,  with  the 
general  rules  adopted  by  the  courts  in  regard 
to  the  responsibility  of  other  public  officers. 
If  a  sheri£r,  on  the  execution  of  bailable  proc- 
ess, should  take  the  notes  or  property  of  the  de- 
fendant in  the  process,  and  discharge  him  out 
of  custody,  although  the  discharge  is  illegal, 
and  renders  the  sheriff  liable  for  escape,  yet,  if 
the  plaintiff  accept  the  notes  or  property,  he  is 
foreclosed  from  his  remedy  against  the  sheriff. 
See  2  B.  &  P.  151;  6  Cow.  465;  and  4  Campb. 
46.  The  bond  of  the  defendants,  in  the 
chancery  case,  was  made  payable  to  the  com- 
plainants, and  they,  by  their  acceptance  of  it, 
and  recovery  of  judgment,  have  converted  it 
into  a  security  of  a  higher  character,  and  made 
it  their  own;  thus  disabling  the  defendant 
Ramsey  from  pursuing  any  recourse  he  might 
have  had  on  the  property  originally  attached, 
or  the  parties  to  the  bond. 

It  may  be  urged,  in  answer  to  the  authorities 
adduced,  that  they  were  cases  of  an  illegal  ex- 
ercise of  authority  by  public  officers,  and  that 
these  acts  must  oe  disavowed  in  toto  by  the 
parties  interested,  or  their  acceptance  would 
conclude  them;  but  in  the  case  now  at  issue, 
the  act  of  the  clerk  was  prima  facie  legal,  and 
the  only  mode  of  testing  the  insufficiency  of  the 
bond  was  by  pursuing  the  obligors  to  in- 
solvency. It  will  be  seen,  by  reference  to  the 
cases  themselves,  that  it  was  admitted  by  the 
counsel,  that  acts  of  omission  could  be  cured 
by  affirmance;  and  the  only  dispute  tnere  was, 
whether  the  same  rule  should  be  applied  to 
cases  of  illegal  exercise  of  powers,  and  the  ad- 
mission is  true  on  principle.  If  the  clerk  is 
liable  here  at  all,  it  must  be  on  the  ground  that 
the  bond  was  defective  at  the  time  of  its  re- 
ception; the  complainants  in  the  chancery  suit, 
then,  had  the  right  of  exception;  if  they  did 
not  except,  and  any  right  of  action  still  re- 
mained to  them,  it  must  have  been  perfected 
on  obtaining  their  decree,  and  that  was  the 
period  for  tneir  election. 

The  demurrer  to  the  sixth  plea  was  not  sus- 
tainable, and  properly  overruled;  the  plea  was 
a  full  answer  to  the  declaration,  and  should 
have  been  negatived.  The  clerk  of  the  court, 
whether  acting  ministerially  or  judicially  in 
the  reception  of  the  bond,  was  not  an  insurer; 
187*]  he  was  only  bound  to  act  bona  fide  *and 
with  reasonable  discretion.  See  7  Sm.  &  M. 
641 ;  7  Yerg.  276. 


Mr.    Justice    Catron   delivered    the    opinion 
of  the  court: 

The  defendant,  William  B.  A.  Ramsey,  and 
his  sureties,  were  sued  on  an  official  bond  given 
by  Ramsey  as  clerk  of  the  Chancery  Court  held 
at  Knoxville,  Tennessee.  The  condition  of  the 
bond  declares  that  the  clerk  shall  ''truly  and 
honestly  keep  the  records  of  said  court,  and 
discharge  the  duties  of  said  office,  according  to 
law;"  and  the  declaration  alleges  that  said 
Ramsey  did  not  truly  and  lawfully  discharge 
the  duties  of  his  office,  in  this,  that  Bevins, 
Eaxle  ft  Co.  filed  their  bill  in  equity  in  the 
Chancery  Court  at  Knoxville  against  Chase  & 
Bowen,  and  that  certain  goods  of  theirs  were 
attached,  and  put  into  the  hands  of  said  Ram- ' 
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sey,  as  receiver;  and  that  by  an  order  of  court 
the  injunction  was  dissolved,  and  the  receiver, 
Ramsey,  was  directed  to  surrender  the  goods  to 
Chase  &  Bowen,  "upon  their  entering  into 
bond  with  security  to  abide  by  and  perform  the 
judgment  and  decree  of  the  court  upon  final 
hearing  of  the  cause,  if  made  aeainst  them;'' 
and  that  by  virtue  of  the  order  it  became  the 
duty  of  Ramsey,  as  clerk  and  master  of  said 
court,  to  take  a  bond  as  above  prescribed. 
Nevertheless,  he  did  not  take  from  Chase  ft 
Bowen  their  bond,  with  sufficient  sureties 
thereto,  but,  on  the  contrary,  he  took  certain 
sureties  (five  in  number),  who  were  wholly  in- 
sufficient to  perform  the  decree  of  the  court, 
and  on  said  insufficient  bond  and  security  sur- 
rendered the  goods  to  Chase  ft  Bowen;  and 
that  afterwards,  on  a  final  hearing,  a  decree 
was  rendered  against  Chase  and  Bowen  in  favor 
of  Bevins,  Earle  &  Co.,  for  the  sum  of  $6,- 
303.64,  with  interest  thereon,  which  remain^ 
unpaid. 

The  second  and  third  breaches  aver  that 
Ramsey  surrendered  the  goods  without  taking 
any  bond,  "with  good  and  sufficient  sureties,^ 
from  Chase  and  Bowen;  and. 

The  fourth  breach  avers  that  no  bond  what* 
ever  was  taken  from  Chase  ft  Bowen,  on  the 
delivery  of  the  goods  to  them. 

The  defendant  relied  on  several  pleas  in  de« 
fense,  only  two  of  which,  the  fourth  and  sixth, 
it  is  deemed  necessary  to  notice.  The  fourth 
plea  sets  out  the  order  dissolving  the  injunc* 
tion,  and  the  bond  taken  by  Ramsey  from 
Chase  ft  Bowen,  and  their  five  sureties,  and 
avers  that  after  the  final  decree  was  made 
against  Chase  ft  Bowen,  the  bond  was,  on  the 
application  of  Bevins,  Earle  ft  Co.,  by  order 
of  the  court,  surrendered  to  them  by  the  clerk 
and  master,  and  was  accepted  by  them;  and 
under  and  by  virtue  of  said  bond,  Bevins, 
Earle  ft  Co.,  have  demanded  and  brought  suit 
against  and  received  of  the  sureties  in  said 
bond  large  sums  of  money,  to  wit:  $2,000,  part 
and  parcel  of  the  penalty  and  condition  of  said 
bond;  and  *  which  were  demanded,  and  [*188 
received  on,  and  in  discharge  of,  said  bond. 

The  sixth  plea  avers  that  the  bond  taken  by 
Ramsey,  as  clerk  and  master,  was  for  $10,000, 
and  was  in  due  form;  and  that  in  judging  as 
to  the  sufficiency  of  the  sureties,  and  in  sur- 
rendering the  property,  said  Ramsey  acted  bona 
fide,  and  in  the  exercise  of  his  best  judgment. 
To  this  plea  the  plaintiffs  replied,  re-affirming 
that  said  Ramsey  had  not  taken  bond  with 
good  and  sufficient  security,  as  was  his  duty; 
and  to  the  replication  there  was  a  demurrer. 
As  the  declaration  did  not  charge  the  clerk 
with  bad  faith,  and  the  presumption  of  good 
faith  being  prima  facie  in  his  favor,  from  the 
face  of  the  bond,  taken  by  him,  neither  the 
plea  nor  replication  could  be  of  any  force,  be- 
cause in  their  legal  effect  they  are  the  same  as 
that  of  the  declaration;  and  so  the  court  below 
held,  and,  going  back  to  the  declaration,  de- 
clared it  bad;  and,  second,  overruled  the 
demurrer  to  the  defendant's  fourth  plea.  The 
plaintiffs  were  offered  the  liberty  to  amend 
their  declaration  and  pleadings,  but  this  they 
declined  doing,  and  final  judgment  was  rendered 
against  them.  Whether  it  was  necessary  to 
aver  in  the  declaration  that  insufficient  security 
was  taken  wittingly  and  knowingly,  and  con- 
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Bequently  in  bad  faith,  we  do  not  propose  to 
discuss,  as  it  is  a  question  more  appropriately 
belonging  to  the  State  courts  than  to  this  court. 
But  as  judgment  was  given  against  the  plain- 
tiffs on  the  fourth  plea,  and  as  that  judgment 
is  conclusive,  if  the  plea  is  good,  we  will  con- 
eider  that  plea.  The  demurrer  admits  that 
Bevins,  Earle  &  Ck>.,  obtained  the  bond  of 
Chase  &  Bo  wen  and  their  sureties;  that  they 
Bued  the  sureties  on  it,  and  received  of  them 
$2,000,  part  of  the  penalty;  and  which  sum 
was  received  in  discharge  of  the  bond;  whether 
the  money  was  obtained  by  judgment  or  com- 
promise, does  not  appear,  nor  is  it  material. 

Chase  &  Bowen  were  principals  to  Ramsey, 
if  he  was  in  default  for  neglect  of  official  duty; 
and  so  were  the  sureties  to  the  bond  responsible 
to  him  should  he  be  compelled  to  pay  m  their 
stead.  The  clerk  was  the  last  and  most  favored 
surety,  and  if  forced  to  pay  the  debt,  he  was 
entitled  to  all  the  securities  Bevins,  Earle  &  Co. 
had,  to  remunerate  his  loss ;  and,  in  such  event, 
he  would  have  been  entitled  to  the  bond  on 
Chase  &  Bowen,  and  their  sureties.  And  in 
the  next  place,  it  is  manifest,  that  Ramsey 
cannot  be  in  a  worse  situation  than  if  he  had 
been  a  party  to  the  bond,  in  common  with  the 
other  sureties;  and  in  such  case,  it  must  be  ad- 
mitted that  he  would  stand  discharged. 

We  concur  with  the  Circuit  Court  that  the 
fourth  plea  was  a  good  defense,  and  order  the 
judgment  to  be  aff^ed. 
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'Order. 


This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  East 
Tennessee,  and  was  argued  by  counsel;  on  con- 
sideration whereof,  it  is  now  here  ordered 
and  adjudged  by  this  court,  that  the  judg- 
ment of  the  said  Circuit  Court  in  this  catise  be, 
and  the  same  is  hereby  affirmed,  with  costs. 


THOMAS  C.  ROCKHILL,  Wade  T.  Smith,  and 
William  P.  Rockhill,  Plaintiffs, 

V. 

ROBERT  HANNA,  Asa  B.  Strong,  Edward 
Heizer,  Aaron  Aldridge,  Robert  B.  Hanna, 
David  Shields,  Thomas  Johnson,  Jeremiah 
Johnson,  and  George  Bruce. 

Priority  of  liens— taking  out  ca.  sa.  on  one  of 
three  judgments,  entered  on  same  day,  gives 
priority  to  others^-discharge  of  debtor  under 
Insolvent  Law  of  Indiana  does  not  change 
priorities. 

Three  Judgments  were  entered  up  against  a 
debtor  on  the  same  day.  .         .      ^.  ^ 

One  of  the  creditors  Issued  a  capias  ad  satisfa- 
ciendum In  February,  and  the  other  two  Issued  writs 
of  fieri  facias  upon  the  same  day,  In  the  ensuing 
month  of  March.  .  *     ^     ^  ^..  ^ 

Under  the  ca.  sa.  the  defendant  was  taken  and 
Imprisoned,  until  discharged  by  due  process  of 
law.    The  plaintiff  then  obUined  leave  to  Issue  a 


NOTB. — ^To  what  extent  Judgments  are  Hen  on 
land.    See  note  to  Savage  v.  Best,  11  L.  ed.  U.  S. 

■r  4  Q 

Lien  of  judgment,  how  suspended  or  lost:  terri- 
torial extent  of.    See  note  to  Rankin  ▼.  Scott,  6  L. 
ed.  U.  8.  592. 
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fl.  fa.,  which  was  levied  upon  the  same  land  pre- 
viously levied  upon.  The  marshal  sold  the  prop- 
erty under  all  the  writs. 

The  executions  of  the  first  fi.  fa.  creditors  are 
entitled  to  be  first  satisfied  out  of  the  proceeds  of 
sale. 

Each  creditor  having  elected  a  different  remedy, 
is  entitled  to  a  precedence  in  that  which  he  has 
elected. 

Besides,  the  ca.  sa.  creditor,  by  imprisoning  the 
debtor,  postponed  his  lien,  because  it  may  happen, 
under  certain  circumstances,  that  the  judgment  Is 
forever  extinguished.  If  these  do  not  happen,  his 
lien  is  not  restored  as  against  creditors  who  have 
obtained  a  precedence  during  such  suspension. 

THIS  case  was  brought  up  from  the  Circuit 
Court  of  the  Unit^  States  for  the  District 
of  Indiana,  upon  a  certificate  of  division  in 
opinion  between  the  judges  thereof. 

The  facts  in  the  case  are  succinctly  stated  in 
the  opinion  of  the  court,  and  also  the  questions 
certified. 

It  was  submitted  on  the  part  of  the  plaintiffs 
by  Mr.  Thompson,  upon  a  printed  brief  by 
Messrs.  Morrison  and  Hayor,  and  submitted 
on  the  part  of  the  defendants,  upon  a  printed 
brief,  by  Mr.  0.  H.  Smith. 

Mr.  Thompson,  for  plaintiffs: 

We  shall,  in  the  outset,  assume  that  the  fol- 
lowing principles  must  be  carried  into  an  ex- 
amination of  this  case,  and  that,  without  a 
recognition  of  which,  the  questions  submitted 
cannot  be  •intelligently  and  correctly  ['IQO 
determined.  It  is,  perhaps,  superfluous  to  say 
that  these  principles  are  only  a  reiteration  of 
the  long-established  and  uniform  decisions  of 
this  court,  viz.: 

Ist.  If  the  State  of  Indiana  has  a  statute  de- 
claring and  defining  judgment  liens  on  real 
estate,  this  court  will  give  full  effect  to  such 
statute. 

2d.  If  the  supreme  judicial  tribunal  of  the 
State  has  given  construction  to  the  Statute, 
this  court  will  follow  that  construction. 

The  transcript  shows  that  in  the  court  below 
there  were  three  several  judgments  rendered  on 
the  same  day,  against  the  same  defendant,  but 
in  favor  of  different  plaintiffs,  one  of  which 
was  in  favor  of  our  clients,  Rockhill,  Smith  A 
Rockhill;  that  the  marshal  sold  real  estate  of 
the  execution  defendant,  under  executions  is- 
sued upon  all  three  judgments,  offering  to  each 
set  of  plaintiffs  a  portion  of  the  avails,  accord- 
ing to  the  amount  of  their  respective  judg- 
ments; that  Rockhill,  Smith  A  Rockhill,  the 
plaintiffs,  rejected  such  apportionment,  claim- 
ing the  whole  avails  of  the  sale  as  their  legal 
right,  and  that  for  refusing  to  pay  over  the 
whole,  the  plaintiffs  instituted  this  suit  against 
the  marshal  and  his  sureties  on  their  bond. 

We  state  the  case  thus  briefly  to  call  the 
special  attention  of  the  court  to  the  two  propo- 
sitions above  stated;  and  we  insist  that  the 
questions  submitted  naturally  and  necessarily 
suggest  the  inquiry,  as  a  first  principle  to  he 
ascertained,  has  the  State  of  Indiana  a  law  on 
the  subject  of  judgment  liens. 

''Judgments  in  the  Circuit  and  Supreme 
Courts  of  this  state  shall  have  the  operation  of, 
and  shall  be  liens  upon  the  real  estate  of  the 
person  or  persons  against  whom  such  judg- 
ments may  be  rendered,  from  the  day  of  the 
rendition  thereof."  Revised  Statutes  of  In- 
diana, 1838,  page  306,  sec.  22.  The  Revised 
Statutes  of  1843,  page  454,  are  to  the  same  ef- 
fect. 
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We  do  not  insist  that  the  literal  reading  of 
the  statute  above  cited,  determines  the  ques- 
tions submitted,  in  oiu*  favor;  neither  does  it 
determine  anything*  against  us.  As  to  judg- 
ments of  the  same  date,  it  is  altogether  silent. 
It  neither  in  terms  asserts  the  principle  for 
which  we  contend,  that  priority  should  be  ac- 
corded to  the  most  vigilant  creditor,  nor  the 
principle  assumed  and  acted  upon  by  the 
marshal,  when  he  undertook  to  apportion  the 
avails  of  the  sale  among  the  several  creditors. 
They  both  rest  upon  the  same  foundation — a 
construction  of  the  statute. 

We  proceed  to  show  that  the  Supreme  Court 
of  Indiana  has  given  the  statute  a  construction 
that,  if  followed  by  this  court,  must  determine 
the  questions  submitted  in  favor  of  the  plaintiffs. 
The  case  of  Michaels  v.  Boyd  et  al.,  Indiana 
Rep.  100,  while  it  recognizes  the  doctrine 
191*]  that  judgments  rendered  at  *the  same 
time,  have,  under  the  statute,  no  priority  of  lien 
over  each  other,  it  yet  decides  that  the  creditor 
whose  execution  is  first  issued  and  levied,  gains 
priority,  as  the  most  vigilant  creditor. 

If  anything  were  required  to  add  weight  to 
the  opinion,  we  might  suggest  that  it  was  pro- 
nounced by  Judge  Blackford,  whose  reputation 
as  a  jurist,  we  suppose,  is  not  entirely  un- 
known to  this  court.  It  will  be  also  noticed 
that  the  decision  is  sustained  by  the  cases  of 
Adams  v.  Dyer,  8  Johns.  347;  Waterman  v. 
Haskin,  11  Johns.  228,  and  1  How.  Miss.  30. 

It  was  argued  below,  that  the  decision  of  the 
Supreme  Court  of  Indiana  could  not  be  con- 
sidered a  judicial  construction  of  the  local  law 
of  Indiana,  on  the  subject  of  judgment  liens. 
We  suppose  the  argument  will  be  pressed  in 
this  court.  We  cannot,  however,  believe  it 
will  find  any  favor  here.  The  very  second 
paragraph  in  Judge  Blackford's  opinion,  cites 
the  statute,  by  b^k  and  page,  and  his  whole 
reasoning  is  in  direct  reference  to  the  statute. 
The  statute  is  the  basis,  the  substratum  of  the 
decision. 

We  trust  we  shall  not  be  considered  guilty  of 
the  slightest  disrespect,  or  as  transgressing  any 
rule  of  propriety,  by  alluding  to  the  circum- 
stance that  at  one  important  conjimcture  of  this 
ease.  His  Honor  Judge  McLean  allowed  his 
judgment  to  be  controlled  by  the  same  authori- 
ties cited  by  Judge  Blackford  in  his  opinion, 
which,  by  the  by,  was  previous  to  the  decision 
in  Indiana.  Judge  McLean  then  ruled,  that  by 
our  superior  vigilance  in  taking  out  execution, 
levying,  and  selling,  we  had  gained  such  a 
priority  as  entitled  us  to  the  whole  of  the  pro- 
ceeds of  the  sale.  Afterwards,  however,  and 
after  the  second  sale  (the  first  having  been  set 
aside  by  the  court  on  the  application  of  the  at- 
torneys for  the  other  execution  plaintiffs),  the 
learned  judge,  on  the  authority  of  the  opinion 
of  Chief  Justice  Marshall,  in  Rankin  &  Schat- 
lell  V.  Scott,  12  Wheat.  177,  had  his  former 
opinion  shaken^ 

We  therefore  propose  to  show  that  the  case 
in  12  Wheat,  is  not  applicable  to  the  case  be- 
fore the  court. 

First.  The  judgments  in  that  case  were  of 
different  dates,  and  the  court  below  had  de- 
termined a  priority  in  favor  of  the  younger 
judgment,  to  the  exclusion  of  the  older  one. 
The  District  Court  of  Missouri  had  decided 
that  a  sale  by  a  sheriff^  under  a  second 
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judgment,  but  first* execution,  devested  the  liem 
of  a  first  judgment.  The  decision  was  properly 
reversed;  but  the  learned  and  able  judge,  in 
his  opinion,  never  once  alluded  to  the  case  of 
judgments  of  the  same  date.  That  was  a  ques- 
tion not  before  the  court.  The  question  was 
one  between  prior  and  subsequent  judgment 
liens. 

*We  are  aware  that  the  argument  of  [*192 
the  judge  is  said  to  be  against  us,  but  we  can- 
not perceive  it  to  be  so.  The  opinion  suggests 
an  analogy  between  a  statutory  lien  and  a 
mortgage  lien,  as  regards  their  similar  binding 
effect.  This  we  admit.  The  lien  created  by 
a  prior  judgment,  in  reference  to  a  subsequent 
one,  is  very  similar  to  that  of  a  prior  mortgage, 
duly  recorded,  in  reference  to  a  subsequent 
mortgage;  and  we  feel  that  we  can  admit, 
without  endangering  our  position,  that  in  both 
the  case  of  a  judgment  and  a  mortgage,  the 
prior  lien  is  entitled  to  prior  satisfaction.  The 
opinion,  however,  concedes,  that  even  a  prior 
lien  might  be  displaced  by  some  act  of  the 
party  holding  it;  though  it  is  said  "the  single 
circumstance  of  not  proceeding  on  it,  till  a 
subsequent  lien  has  been  obtained  and  carried 
into  execution,  has  never  been  considered  such 
an  act."  Our  case  shows  not  only  delay  on  the 
part  of  our  adversaries,  but  delay  for  a  consid- 
eration. 

If,  however,  more  is  sought  to  be  made 
of  the  analogy  of  the  learned  judge  on  the 
subject  of  the  two  kinds  of  lien  than  we  con- 
cede, we  shall  insist  not  only  that  the  case  it- 
self is  not  in  point,  but  that  there  is  a  sub- 
stantial dissimilarity  between  them.  It  was 
said,  we  believe,  by  Lord  Mansfield,  that  there 
is  nothing  so  apt  to  mislead  as  a  simile;  and 
the  remark  will  certainly  hold  true  in  regard 
to  the  parallel  supposed  to  exist  between  a 
judgment  lien  and  a  mortgage  lien.  While  a 
judgment  lien  is  general,  a  mortgage  lien  is 
specific.  A  judgment  creditor  acquires  no  dis- 
tinct or  independent  interest  in  the  estate  of 
his  debtor.  A  mortgagee  has  such  an  interest 
in  the  particular  thing  mortgaged.  He  may 
take  possession;  he  may  eject  the  mortgagor. 

It  will  be  noticed  that  the  opinion  under  re- 
view, like  that  of  Judge  Blackford,  assumes  to 
give  construction  to  a  local  statute,  on  the  sub- 
ject of  judgment  liens.  The  opinion  com- 
mences by  quoting  the  statute  of  Missouri,  aa 
Judge  Blackford's  does  that  of  Indiana.  Th^ 
Missouri  statute  had,  however,  received  no 
judicial  construction.  This  court  had,  there- 
fore, full  authority  to  construe  it.  The  Indi- 
ana statute  had  received  a  construction  which, 
right  or  wrong,  this  court,  according  to  its  own 
admission,  is  bound  to  follow. 

Second.  We  consider,  that  in  perfect  con- 
sistency with  the  most  exalted  estimate  of  the 
ability  of  the  eminent  judge  who  delivered  the 
opinion  in  12  Wheat.,  we  have  the  right  to 
suppose,  that  had  the  Supreme  Court  of  Mis- 
souri given  her  statute  the  construction  that 
the  District  Court  did,  he  would  have  felt  con- 
strained to  follow  it,  erroneous  as  he  deemed  it 
to  be.  This  supposition  we  feel  authorized  to 
cherish,  by  the  uniform  decisions  of  this  court 
on  the  subject  of  the  adjudication  of  the  state 
•courts  on  their  local  statutes.  The  au-  [*19S 
thorities  on  this  subject  are  so  numerous  and 
so  clear,  and  must  be  so  familiar  to  this  court, 
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that  an  arrav  of  them  migUt  be  considered  un- 
called for.  We  hope,  however,  to  be  excused 
for  referring  to  a  few  of  them. 

In  the  case  of  Shelby  v.  Guy,  11  Wheat. 
367,  the  court  holds  the  following  language: 
''That  the  statute  law  of  the  States  must 
furnish  the  rule  of  decision  to  this  court,  as  far 
a3  they  comport  with  the  Constitution  of  the 
Onited  States,  in  all  cases  arising  within  the 
respective  States,  is  a  position  that  no  one 
doubts.  Nor  is  it  questionable,  that  a  fixed  and 
received  construction  of  their  respective  statute 
laws  in  their  own  courts,  makes,  in  fact,  a  part 
of  the  statute  law  of  the  country,  however  we 
may  doubt  the  propriety  of  that  construction." 

''In  construing  local  statutes  respecting  real 
property,  the  courts  are  governed  by  the  de- 
cisions of  the  state  tribunals."    6  Wheat.  119. 

''Where  the  question  upon  the  construction 
of  the  statute  of  the  state,  relative  to  real 
property,  has  been  settled  by  any  judicial  de- 
cision in  the  state  where  the  land  lies,  the 
Supreme  Court,  upon  the  uniform  principle 
adopted  by  it,  would  recognize  that  decision  as 
a  part  of  the  local  law."  Gardner  v.  Collins  et 
al.  2  Pet.  68. 

We  only  add  a  few  quotations  from  the  case 
of  Green  v.  Neal,  0  Pet.  291 — a  case  in  which 
this  court,  in  following  a  then  recent  decision 
of  the  state  court,  overruled  its  former  con- 
struction of  a  local  law,  on  the  sole  ground  that 
the  State  Court  had  changed  its  construction. 

Mr.  Smithy  for  defendants: 

1.  Did  the  plaintiffs  obtain  a  preference  by 
the  issue  and  levy  of  the  first  execution  ?  Cer- 
tainly not;  that  execution  was  a  ca.  sa.,  and 
the  levy  was  on  the  body,  not  the  lands. 

2.  Did  the  plaintitts  obtain  a  preference  by 
the  first  sale  of  the  lands,  and  the  order  of  the 
court,  to  appropriate  the  proceeds  to  their 
execution  to  its  amount?  Certainly  not;  be- 
cause the  sale  and  the  order  were  set  aside  by 
the  court,  and  stood  as  if  they  had  not  been 
made. 

3.  Did  the  plaintiffs  obtain  a  preference,  bv 
the  order  of  the  court,  for  the  issue  of  the  vend, 
ex.  on  which  the  lands  were  sold?  Certainly 
not.  As  the  clerk  had  full  power  to  issue  all 
the  writs,  without  any  order  of  court,  as  is  the 
uniform  practice,  and  all  the  writs  were  issued 
by  the  clerk  on  the  same  day,  placed  in  the 
hands  of  the  marshal  at  the  same  time,  and 
the  property  advertised  and  sold  under  all  the 
writs  of  the  marshal  at  the  same  time. 
194*]  *4.  Did  the  plaintiffs  obtain  a  prefer- 
ence, by  the  delay  of  the  other  judgment  plain- 
tiffs, to  issue  their  writs  of  vend.  ex.  on  their 
levy?  Clearly  not.  See  4  McLean,  654;  Ran- 
kins  V.  Scott,  12  Wheat.  177. 

6.  The  original  general  liens  being  equal,  did 
the  issuing  and  service  of  the  ca.  sa.  and  im- 
prisonment of  Allen  by  the  plaintiffs,  suspend 
or  displace  the  lien  of  their  judgment,  so  as  to 
givr  tne  other  judgments  a  priority  of  lien  on 
his  real  estate?  We  contend  that  they  did,  and 
rely  upon  the  following  authorities:  Tayloe  v. 
Thompson,  6  Pet.  368;  Bigelow  v.  Cooper,  1 
Cowen,  66;  Ranson  v.  Keys,  9  Cowen,  128; 
Sunderland  v.  Loder,  6  Wend.  68. 

6.  Did  the  issue  of  the  writs  of  fieri  facias 
by  the  other  plaintiffs  on  their  judgments,  and 
their  levy  on  the  lands  in  controversy,  pend- 
•nor  the  imprisonment  of  the  defendant  iB  exe- 
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cution  on  the  ca.  sa.,  give  to  the  judgments, 
executions,  and  levy  a  special  lien  on  the  lands 
levied  upon,  and  a  preference  for  the  whole 
proceeds,  to  the  amount  of  their  judgments? 
So  we  contend,  and  rely  upon  the  following 
authorities  to  sustain  the  position:  Adams  v. 
Dyer,  8  Johns.  347;  Waterman  v.  Haskins,  11 
Johns.  228;  Burney  v.  Boyett,  1  How.  Miss. 
39;  Michaels  ▼.  Boyd  et  al.  Smith's  Indiana,  100. 

Mr.  Justice  Grier  delivered  the  opinion  of 
the  court: 

This  case  comes  before  us  on  a  certificate  of 
division  of  opinion  between  the  judges  of  the 
Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Indiana.  It  is  an  action  on  the  offi- 
cial bond  of  the  marshal,  and  the  questions 
certified  arise  on  the  following  facts:  Rock- 
hill  &  Co.,  the  plaintiffs  in  this  issue,  and 
Price  &  Co.,  and  Siter  &  Co.  had  each  entered 
up  judgments  on  the  same  day  (19th  Novem- 
ber, 1838)  aeainst  John  Allen. 

On  6th  of  March,  1839,  Price  ft  Siter  is- 
sued fL  fas.  which  were  levied  on  the  lands  of 
Allen.  On  the  7th  of  February,  1839,  plain- 
tiffs issued  a  ca.  sa.,  on  which  the  defendant, 
Allen,  was  arrested  and  imprisoned  till  the 
passage  of  the  Act  of  General  Assembly  of 
Indiana,  of  13th  of  January,  1842,  to  abolish 
imprisonment  for  debt;  by  virtue  whereof  he 
was  released,  on  the  ground  that  this  act  hsd 
been  adopted  by  Act  of  Congress.  The  plain- 
tiff afterwards,  in  March,  1844,  on  affidavit  and 
proof  of  the  defendant's  discharge  by  force 
of  the  insolvent  law,  had  leave  of  the  court 
to  issue  a  ^.  fa.  which  was  levied  on  the  same 
land  previously  seized  in  March,  1839)  on  the 
executions  issued  on  the  other  judgments;  and 
the  marshal  was  proceeding  to  sell,  when 
writs  of  vend.  exp.  on  these  judgments  were 
put  in  his  hands.  A  sale  was  made,  *but  [*105 
afterwards  set  aside  by  the  court.  In  May, 
1844,  writs  of  vend.  exp.  on  all  three  of  the 
judgments  were  put  into  the  hands  of  the 
marshal — on  these,  the  property  of  Allen  was 
sold,  the  money  raised  being  insufficient  to  pay 
all  the  judgments.  Plaintiff  (Hockhill)  claimed 
that  the  money  should  be  applied  first  to  the 
satisfaction  of  his  judgment;  Price  &  Siter 
claimed  that  it  should  be  applied  to  satisfy 
their  judgments  first.  Whereupon  the  court 
certified  a  division  of  opinion  on  the  follow- 
ing questions: 

**lst.  Whether  or  not  the  plaintiffs  in  this 
suit  are  entitled  to  more  than  their  distribu- 
tive share  of  the  proceeds  of  the  sale. 

2d.  Whether  they  are  not  entitled  to  the 
whole  proceeds,  to  the  extent  of  what  is  justly 
due  on  their  judgment. 

3d.  Or  whether  the  executions  first  levied 
are  not  entitled  to  the  whole  proceeds  d  the 
sale. 

4th.  Or  whether  there  can  be  any  preference 
recognized  by  reason  of  superior  diligence,  the 
judgments  being  of  equal  dates,  and  not  im- 
peached." 

In  the  State  of  Indiana,  judgments  are  liens 
upon  **the  real  estate  of  persons  against  whom 
such  judgments  may  be  rendered  from  the 
day  of  the  rendition  -thereof."  As  the  statute 
provides  for  no  fractions  of  a  day,  it  follows 
that  all  judgments  entered  on  the  same  day 
have  equal  rights,  and  one  cannot  claim  pri- 
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orityover  the  other.  In  England,  when  several  | 
judgments  are  entered  to  the  same  term  (and 
by  fiction  of  law  the  term  consists  of  but  one 
day),  the  judgment  creditor,  who  first  extends 
the  land  by  elegit,  iB  thereby  entitled  to  be  first 
satisfied  out  of  it.  The  case  would  be  much 
stronger,  too,  in  favor  of  the  first  elegit,  if  one 
of  three  judgments  had  levied  a  fi.  fa.  on  the 
goods  and  chattels  of  the  defendant,  the  second 
taken  his  body  on  a  ca.  sa.  and  the  third  laid 
his  elegit  on  his  land.  For  each  one,  having 
elected  a  different  remedy,  would  be  entitled 
to  a  precedence  in  that  which  he  has  elected. 
This  principle  of  the  common  law  has  been 
adopt^  by  the  courts  of  New  York,  as  is  seen 
in  the  cases  of  Adams  v.  Dyer,  8  Johns.  350, 
and  Waterman  v.  Haskins,  11  Johns.  228;  and 
also  by  the  Supreme  Court  of  Indiana  in  Mar- 
shall V.  Boyd  et  al.  where  it  is  said,  the  mere 
delivery  of  an  execution,  as  in  case  of  personal 
property,  will  not  give  a  priority,  but  the  exe- 
cution first  begun  to  be  executed,  shall  be  en- 
titled to  priority. 

The  application  of  these  principles  to  the 
present  case  would  give  the  preference  to  the 
judgments  of  Siter  &  Price,  which  were  levied 
on  the  land  five  years  before  the  plaintiff's  levy 
on  the  same.  An  execution  levied  on  land,  is 
begun  to  be  executed,  and  is  an  election  of  the 
196*]  remedy  by  sale  of  it;  and  *the  mere 
delay  of  the  sale,  if  not  fraudulent,  injures  no 
one  and  cannot  postpone  the  rights  of  the 
creditor  who  has  first  seized  the  land  and  taken 
it  into  the  custody  of  the  law  for  the  purpose 
of  obtaining  satisfaction  of  his  judgment.  If 
he  has  obtained  a  priority  over  those  whose 
liens  are  of  equal  date,  by  levying  his  execution, 
he  is  not  bound  to  commence  a  new  race  of 
diligence  with  those  whose  rights  are  post- 
poned to  his  own.  There  may  be  a  different 
rule  as  to  a  levy  on  personal  property,  where  it 
is  suffered  to  remain  in  the  hands  of  the  debtor. 
But  liens  on  real  estate  are  matters  of  record 
and  notice  to  all  the  world,  and  have  no  other 
limit  to  their  duration  than  that  assigned  by 
the  law. 

But  we  do  not  think  it  necessary  to  rest  the 
decision  of  this  case,  merely  on  the  question  of 
diligence,  or  to  decide  whether  this  doctrine 
has  been  finally  established  as  the  law  of  Indi- 
ana. The  plaintiff's  lien  does  not,  by  the  state- 
ment of  this  case,  stand  on  an  equality  as  to 
date  with  that  of  the  other  judgments.  By 
electing  to  take  the  body  of  his  debtor  in  exe- 
cution he  has  postponed  his  lien,  because  the 
arrest  operated  in  law  as  an  extinguishment  of 
his  judgment.  It  is  true,  if  the  debtor  should 
die  in  prison,  or  be  discharged  bv  act  of  the  law 
without  consent  of  the  creditor,  he  may  have  an 
action  on  the  judgment,  or  leave  to  have  other 
executions  against  the  property  of  his  creditor. 
The  legal  satisfaction  of  the  judgment,  which 
for  the  time  destroys  its  lien  and  postpones  his 
rights  to  those  whose  liens  continue,  is  not  a 
satisfaction  of  the  debt,  but,  as  between  the 
parties  to  the  judgment,  it  operates  as  a  satis- 
faction thereof.  The  arrest  waives  and  extin- 
gmshes  all  other  remedies  on  the  goods  or  lands 
of  the  debtor  while  the  imprisonment  contin- 
Qes,  and  if  the  debtor  be  discharged  by  the 
consent  of  the  creditor,  the  judgment  is  forever 
extinguished,  and  the  plaintiff  remitted  to  such 
eontracts  or  securities  as  he  has  taken  as  the 
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price  of  the  discharge.  But  if  the  plaintiff  be 
remitted  to  other  remedies  by  a  discharge  of 
his  debtor  by  act  of  law,  or  by  an  escape,  it 
will  not  operate  to  restore  his  lien  on  the  debt- 
or's property,  which  he  has  elected  to  waive 
or  abandon  as  against  creditors  who  have  ob- 
tained a  precedence  during  such  suspension. 
The  case  of  Snead  v.  McCk)ul,  12  How.  407,  in 
this  court,  fully  establishes  this  doctrine.  It  is 
to  be  found  in  the  common  law  as  early  as  the 
Year  Books,  and  is  admitted  to  be  the  law  in 
almost  every  State  in  the  Union.  See  Year 
Book,  33  Henry  VI.  p.  48;  Foster  v.  Jackson, 
Hobart,  52;  Bamaby's  case,  1  Strange,  653; 
Vigers  v.  Aldrich,  4  Burr.  2483;  Jaques  ▼. 
Withv,  1  T.  R.  557;  Taylor  v.  Waters,  5  Maule 
&  Selwyn,  103;  Ex-parte  Knowell,  13  Ves.  Jr. 
193,  etc.,  etc.,  etc.  And  in  New  York,  Cooper 
V.  Bigelow,  1  Cow.;  Ransom  ▼.  Keys,  9 
•Cow.  128;  5  Wend.  58.  In  Pennsyl-  [*191 
vania.  Sharp  ▼.  Speckenyle,  3  Serg.  &  R.  In 
Massachusetts,  Little  ▼.  The  Bank,  14  Mass.  443. 

The  Insolvent  Law  of  Indiana  which  dis- 
charges the  person  of  the  debtor  from  imprison- 
ment upon  his  assigning  all  his  property  for  the 
benefit  of  his  creditors,  provides  that  his  after- 
acouired  property  shall  be  liable  to  seizure, 
ana  also  that  liens  previously  acquired  shall 
not  be  affected  by  such  assignment  and  dis- 
charge; but  it  does  not  affect  to  change  the 
relative  priority  of  lien  creditors,  as  it  existed 
at  the  time  of  the  discharge,  or  to  take  away 
from  any  lien  creditor  his  prior  right  of  satis- 
faction, which  had  been  vested  in  him  previous 
to  such  discharge.  Neither  the  letter  nor  spirit 
of  the  Act  will  permit  a  construction  which  by 
a  retrospective  operation  would  devest  rights 
vested  before  its  passage. 

We  are  of  opinion,  therefore,  that  the  several 
questions  certified  from  the  court  below  should 
be  answered  as  follows: 

1st.  That  plaintiffs  in  this  suit  are  not  en- 
titled to  more  than  their  distributive  share  of 
the  proceeds  of  the  sale. 

2d.  That  they  are,  consequently,  not  entitled 
to  the  whole  proceeds  to  the  extent  of  what  is 
due  on  their  judgment. 

3d.  The  executions  of  Siter  &  Co.  and  of 
Price  &  Co.  are  entitled  to  be  first  satisfied 
from  the  proceeds  of  the  sale. 

4th.  That  the  decision  of  the  preceding 
questions  being  a  disposition  of  the  whole  case, 
it  is  unnecessary  to  give  any  answer  to  the 
fourth  question. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court 
of  the  United  States  for  the  District  of  Indiana, 
and  on  the  points  or  questions  on  which  the 
judges  of  the  said  Circuit  Court  were  opposed 
in  opinion,  and  which  were  certified  to  this 
court  for  its  opinion,  agreeably  to  the  Act  of 
Congress  in  such  case  made  and  provided,  and 
was  argued  by  counsel ;  on  consideration  where- 
of, it  is  the  opinion  of  this  court — 

1.  That  the  plaintiffs  in  this  suit  are  not 
entitled  to  more  than  their  distributive  share 
of  the  proceeds  of  the  sale. 

2.  That  they  are  consequently  not  entitled  to 
the  whole  proceeds  to  the  extent  of  what  is 
claimed  on  their  judgment. 
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3.  The  executions  of  Siter  &  Co.  and  of  Price 
4b  Go.  are  entitled  to  be  first  satisfied  from 
the  proceeds  of  the  sale. 

4.  That  the  decision  of  the  preceding  ques- 
tions being  a  disposition  of  the  whole  case,  it 
is  unnecessary  to  give  any  answer  to  the  fourth 
question,  which  is  an  abstract  proposition 
198*]  'not  necessary  to  be  decided  by  this 
court.  Whereupon  it  is  now  hereby  ordered 
and  adjudged  by  this  court,  that  it  be  so  certi- 
fied to  the  said  Circuit  Court. 


CORNELIUS    KANOUSE,   Plaintiff   in   Error, 

V. 

JOHN  M.  MARTIN. 

Right  of  removal  from  State  to  Circuit  Court 
on  petition  filed — proceedings  thereafter  in 
State  Court  erroneous — Practice. 

Where  a  citizen  of  New  Jersey  was  sued  in  a 
state  court  In  New  York,  and  filed  nis  petition  to  re- 
move the  case  Into  the  Circuit  Court  of  the  United 
States,  offering  a  bond  with  surety,  the  amount 
claimed  In  the  declaration  being  $1,000,  It  became 
the  duty  of  the  state  court  to  accept  the  surety, 
and  proceed  no  further  In  the  cause. 

Consequently,    It    was    erroneous    to    allow    the 

Jilalntiff  to  amend  the  record  and  reduce  his  claim 
0  J499.56. 

The  case  having  gone  on  to  judgment,  and  been 
carried  by  writ  of  error  to  the  Superior  Court, 
without  the  petition  for  removal  into  the  Circuit 
Court  of  the  united  States,  It  was  the  duty  of  the 
Superior  Court  to  go  behind  the  technical  record, 
and  inquire  whether  or  not  the  Judgment  of  the 
<x>urt  below  was  erroneous.  ' 

The  defendant  was  not  bound  to  plead  to  the  ju- 
risdiction of  the  court  below :  such  a  step  would 
have  been  Inconsistent  with  his  right  that  all  pro- 
ceedings should  cease  when  his  petition  for  removal 
was  filed. 

The  Superior  Court  being  the  highest  court  to 
which  the  case  could  be  earned,  a  writ  of  error  lies 
to  examine  Its  judgment,  under  the  25th  section  of 
the  Judiciary  Act. 

THIS  case  was  brought  up  from  the  Superior 
Court  of  the  City  of  New  York,  by  a  writ 
of  error  issued  imder  the  25th  section  of  the 
Judiciary  Act. 

A  motion  was  made  at  the  last  term  of  this 
court,  by  Mr.  Martin,  to  dismiss  the  case,  for 
want  of  jurisdiction,  which  is  reported  in  14 
How.  23. 

The  facts  are  stated  in  the  opinion  of  the 
court. 

It  was  argued  by  Mr.  Garr  for  the  plaintiff 
in  error,  and  Mr.  Martin  for  the  defenaant. 

The  counsel  for  the  plaintiff  in  error  first 
filed  an  elaborate  brief,  to  which  the  coimsel 
for  the  defendant  replied.  Then  there  was  filed 
a  reply  to  defendant's  argument,  and  then  a 
coimter  statement  and  points  by  the  counsel  for 
the  defendant  in  error.  From  all  these  the 
reporter  collects  the  views  of  the  respective 
counsel,  as  far  as  they  concerned  the  points 
upon  which  the  judgment  of  the  court  rested. 

Mr.  Garr,  for  the  plaintiff  in  error: 

The  questions  arising  in  this  case  are  the 
following: 

1st.  Whether  the  Court  of  Common  Pleas 
had  jurisdiction  to  proceed  furth^  in  the  cause, 
199*]  and  to  render  a  judgment  •therein, 
after  the  defendant  had  duly  petitioned  for  the 
removal  of  it  to  the  Circuit  Court  of  the  United 
States. 

2d.  Whether  the  Superior  Court  of  the  City 
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of  New  York  erred  in  refusing  to  look  bejrond 
the  judgment  roll,  and  in  excluding  from  its 
consideration  the  proceedings  brought  before  it 
by  the  allegation  of  diminution  and  certiorari, 
that  proved  the  existence  of  the  errors  com- 
plained of. 

3d.  Whether  the  Court  of  Appeals  of  the 
State  of  New  York  erred  in  holding  that  the  de- 
fendant below  was  precluded  from  his  writ  of 
error,  by  it  not  appearing  on  the  record  that  he 
had  appealed  from  the  order  of  the  Court  of 
Common  Pleas,  denying  his  application  to  re- 
move the  cause. 

4th.  As  to  the  sufficiency  of  the  matters  set 
forth  by  the  defendant  in  error  in  his  plea  to 
the  special  assignment  of  errors,  and  in  the 
subsequent  pleadings  tliat  terminated  in  a 
demurrer. 

First.  I.  The  defendant  below  had,  at  the 
time  of  entering  his  appearance  in  the  Court  of 
Common  Pleas,  a  legal  right  to  remove  the 
cause  to  the  Circmt  Court  of  the  United  States, 
if  the  matter  then  in  dispute  exceeded  the  sum 
or  value  of  $500.  12th  sec.  of  Judiciary  Act 
of  1789. 

n.  That  the  matter  then  in  dispute  exceeded 
the  sum  or  value  of  $500,  was  manifest  by 
uncontradicted  evidence  of  the  highest  nature, 
viz.:  the  declaration  in  the  cause,  the  sum 
claimed  in  which  (when  the  action  is  for  dam- 
ages) is  the  sole  criterion  by  which  to  determine 
the  amount  in  dispute.  Martin  v.  Taylor,  1 
Wash.  C.  C.  2;  Muns  ▼.  Dupont,  2  lb.  463; 
Sherman  ▼.  Clark,  3  McLean,  91;  Gordon  v. 
Longest,  16  Pet.  97;  1  Kent's  Com.  6th  ed. 
302,  note  b;  Opinion  of  Judges  Nelson  and 
Betts,  in  Martin  v.  Kanouse,  U.  S.  Circuit 
Court,  April  25,  1846,  Appendix,  p.  37. 

m.  By  the  filing  of  the  petition,  and  the 
offer  of  the  surety  prescribed  by  the  statute  (on 
the  18th  of  September,  1845),  the  defendant's 
right  to  a  removal  of  the  cause  was  perfected 
and  absolutely  vested;  and  it  thereupon  in- 
stantly became  ''the  duty  of  the  state  court  to 
accept  the  surety,  and  proceed  no  further  in 
the  cause."    12th  sec.  of  Judiciary  Act. 

IV.  The  Common  Pleas  erred  in  afterwards 
receiving  (on  the  1st  of  October)  an  affidavit 
of  the  plaintiff,  reducing  his  demand  below 
$500,  and  thereupon  denying  (on  the  6th  of 
October)  the  motion  for  removal,  because, 

1.  It  is  only  where  property,  and  not  damages, 
is  the  matter  in  dispute,  that  the  court,  for  the 
purpose  of  determining  the  amount,  looks  at 
any  evidence  beyond  the  declaration.  In  such 
a  case,  the  court  will  receive  affidavits,  in  order 
to  ascertain  the  value.  Cooke  v.  Woodrow,  6 
Oanch,  13. 

2.  Mr.  Martin's  affidavit,  had  it  even  been 
admissible,  was  'insufficient.  It  did  not  [*200 
deny  any  of  the  facts  alleged  in  the  petition, 
nor  did  it  even  allege  that  there  had  been  a 
mistake  in  the  declaration,  and  that  he  had  not 
intended  to  demand  by  it  a  sum  exceeding  $500. 
On  the  contrary,  the  affidavit  merely  states  that 
the  demand  made  by  the  declaration  was  more 
than  ''the  actual  amount  due  to  him;"  that 
such  amount  was  less  than  $500,  and  that  he 
"now"  (that  is,  at  the  time  of  making  the  affi- 
davit, being  thirteen  days  after  the  filing  of  the 
petition,  and  after  the  defendant's  right  to  a 
removal  had  become  perfect)  limits  and  reduces 
his  claim  to  the  turn  of  $499.66. 

Howard  16. 
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3.  The  Act  of  Congress  does  not  provide  that 
the  state  court  may  retain  its  jurisdiction,  if 
the  plaintiff  will  reduce  his  demand  helow 
$500. 

4.  The  jurisdiction  depends  upon  the  state  of 
things  at  the  time  of  the  action  brought,  and  is 
not  affected  by  any  subsequent  event.  MoUan 
V.  Torrance,  9  Wheat.  537;  Keppel  v.  Heinrich, 
1  Barb.  S.  C.  449. 

If  Mr.  Martin,  the  plaintiff,  had,  after  the 
bringing  of  his  action,  removed  from  the  State 
of  New  York,  and  become  a  citizen  of  the  same 
State  with  the  defendant,  his  change  of  resi- 
dence would  not  have  restored  jurisdiction  to  the 
Court  of  Common  Pleas.  Clark  v.  Mathewson, 
12  Pet.  164-171.  Upon  the  same  principle, 
his  making  an  affidavit  reducing  below  $500 
the  claim  which  he  therein  admitted  he  had 
made  by  his  declaration,  could  not  restore  the 
jurisdiction. 

5.  By  the  defendant's  application  to  remove 
the  cause,  the  Court  of  Common  Pleas  lost  ju- 
risdiction over  it;  and  as  that  jurisdiction  could 
not  be  restored  by  any  subsequent  act  of  the 
plaintiff,  or  proceeding  in  that  court,  it  follows 
that  the  plaintifi^s  affidavit  reducing  his  de- 
mand, the  amending  of  the  declaration,  and  the 
subsequent  proceedings  in  the  cause,  were  co- 
ram non  judice,  and,  as  such,  erroneous  and 
void.  Wright  V.  Wells,  Pet.  C.  C.  220;  United 
States  V.  Myers,  2  Brock.  C.  C.  516;  Gordon 
▼.  Longest,  16  Pet.  97;  Hill  v.  Henderson,  6  Sm. 
Sl  Marsh.  351;  Campbell  v.  Wallin's  Lessee,  1 
Mart.  &,  Yerg.  266. 

6.  The  errors  complained  of  were  not  in 
matters  of  mere  practice,  or  matters  in  regard 
to  which  the  court  below  had  an  arbitrary  dis- 
cretion. They  were  in  matters  of  substance; 
they  consisted  in  the  court's  withholding  a 
right  to  which  the  defendant  was  entitled 
ander  the  Act  of  Congress,  and  in  their  per- 
sisting to  exercise  jurisdiction,  and  to  amend 
the  declaration,  and  render  a  judgment,  after 
it  had  "become  their  duty  to  proceed  no  further 
in  the  cause." 

''Where  the  law  has  given  to  the  parties 
rights,  as  growing  out  of  a  certain  state  of  facts, 
201*]  their  discretion  ceases."  Gordon  'v. 
Longest,  supra;  People  v.  Superior  Court  of 
New  York,  6  Wend.  125,  and  10  lb.  291. 

Mr.  Martin,  for  defendant  in  error: 

First  Point.  The  state  court  had  jurisdiction 
of  the  cause  until  the  plaintiff  in  error  fully 
complied  with  all  the  requirements  of  the  Unit- 
ed States  statute,  and  until  the  state  court  had 
so  decided,  and  made  an  order  for  its  removal. 

The  New  York  Common  Pleas  is  a  common 
law  court,  and  had  an  original  jurisdiction  of 
this  cause,  of  which  it  could  not  be  deprived 
by  a  paramount  statute.  Ex-parte  Bollman,  4 
(>anch,  75.  This  jurisdiction,  and  the  right 
of  the  state  court  to  decide  on  the  application 
for  a  removal  of  the  cause,  is  conceded  in  the 
Act  of  Congress,  by  requiring  the  presentment 
of  a  petition  for  such  removal. 

But  it  is  insisted  by  the  plaintiff  in  error,  at 
pages  14,  15  and  16  of  his  argument,  that  ''by 
the  filing  of  the  petition,  and  the  offer  of  the 
surety  prescribed  by  the  statute,  the  defend- 
ant's ri^t  to  a  removal  of  the  cause  was  per- 
fected and  absolutely  vested;  and  ic  thereupon 
instantly  became  the  duty  of  the  state  court  to 
accept  the  surety  and  proceed  no  further  in  the 
14  li.  ed. 


cause;"  and  that,  "hj  the  defendant's  applica* 
tion  to  remove  the  cause,  the  Court  of  Common 
Pleas  lost  jurisdiction  over  it." 

The  court  will  observe  that  nothing  is  here 
said  about  the  appearance  required  by  the  Act; 
but  it  is  contended  that  an  instantaneous  change 
of  jurisdiction  was  effected  by  filing  the  peti- 
tion and  offering  the  surety  only. 

For  the  sake  of  argument,  let  it  be  supposed 
that  a  false  appearance  has  been  entered,  and  a 
spurious  petition  filed,  and  insufficient  sureties 
offered— does  a  change  of  jurisdiction  instantly 
follow?  If  it  does,  then  a  state  court  can  have 
no  opportunity  to  protect  its  own  jurisdiction 
or  the  rights  of  its  suitors  against  fraud — no 
time  to  look  into  the  petition  or  bond,  to  see  if 
the  one  be  properly  authenticated,  or  the  other 
duly  executed ;  or  to  ascertain  whether  the  real 
amount  in  controversy  exceeds  $500  or  not. 

Upon  this  theory  the  state  court  is  paralyzed, 
and  struck  dumb  and  blind,  by  the  mere  pres- 
entation of  a  set  of  papers,  no  matter  how  de- 
fective in  form  or  fraudulent  in  execution;  and 
no  matter  what  evidence  may  be  produced — an 
affidavit  or  a  bill  of  particulars,  to  satisfy  the 
court  that  the  amount  is  less  than  $500 — and 
no  matter  how  well  satisfied  the  court  may  be 
of  fraud  in  the  papers,  or  deficiency  in  the 
amount  to  entitle  the  applicant  to  remove  the 
cause. 

This  is  probably  too  absurd  to  be  seriously 
maintained,  even  *in  this  case;  and  it  [*202 
will  doubtless  be  considered  that  the  state  court 
has  a  right  to  judge  of  the  regularity  and  sufii- 
ciency  of  the  applicant's  papers;  and  that  juris- 
diction must  remain  with  the  state  court  long 
enough,  at  least,  to  enable  the  court  to  inspect 
them,  and  decide  upon  their  sufficiency. 

If  this  be  conceded,  as  it  is  submitted  it  must 
be,  it  must  also  be  conceded  that  the  court  may 
retain  jurisdiction  to  ascertain  the  true  amount 
in  controversy;  and  if  it  may  retain  jurisdic- 
tion an  hour  for  these  purposes,  it  may  re- 
tain it  for  such  further  time  as  may  be  rea- 
sonable and  necessary  to  enable  the  parties  to 
obtain  the  requisite  evidence  to  satisfy  the 
court  upon  any  of  the  matters  of  which  it  may 
inquire.  And  this  is  destructive  of  the  whole 
theory  of  an  instantaneous  change  of  jurisdic- 
tion. 

These  tests  of  the  plaintiff's  theory  show  its 
absurdity,  and  the  correctness  of  the  decision  of 
the  United  States  Circuit  Court  for  the  South- 
em  District  of  New  York,  on  the  defendant's 
motion  in  this  case  in  that  court. 

On  that  motion  it  was  held,  in  substance  and 
effect,  that  a  cause  was  not  actually  removed 
into  the  United  States  Circuit  Court,  imtil  cer- 
tified copies  of  the  papers  in  the  state  court, 
and  of  an  order  for  their  transmission,  were 
sent  to,  and  entered  in  the  United  States  court. 

This  decision,  if  correct,  sets  the  question  of 
the  actual  jurisdiction  of  this  case,  pending  the 
application  for  its  removal,  at  rest.  It  also- 
furnishes  a  sufficient  reason  for  the  plaintiff'a 
unwillingness  to  apply  to  that  court,  as  directed 
by  the  Supreme  Court  of  the  State,  for  a  man- 
damus to  compel  the  New  York  Common  Pleas 
to  grant  an  order  for  the  removal  of  the  cause. 
He  had  not  filed  copies  of  his  papers  in  the 
United  States  court,  so  authenticated  as  to  war- 
rant the  United  States  court  in  proceeding  upon 
them,  and  therefore  had  not  done  what  was 
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necessary  to  authorize  him  to  ask  the  assistance 
of  that  court,  had  he  been  otherwise  entitled 
to  it. 

Second  Point.  The  plaintiff  in  error  did  not 
BO  comply  with  the  requirements  of  the  12th 
section  of  the  United  States  Judiciary  Act,  as 
to  devest  the  state  court  of  its  jurisdiction  and 
entitle  himself  to  an  order  for  the  removal  of 
the  cause,  because  he  did  not  enter  his  appear- 
ance in  the  state  court  at  the  time  of  filing  his 
petition,  etc.  See  United  States  Stat,  at 
L&rge,  p.  79. 

Third  Point.  The  state  court  properly  re- 
tained its  jurisdiction  of  the  cause,  and  was  not 
bound  to  £^ant  an  order  for  its  removal  into 
the  United  States  court,  because  it  did  not  ap- 
pear to  the  satisfaction  of  the  state  judge  that 
the  amount  in  controversy  exceeded  $^,  ex- 
clusive of  costs. 

By  the  12th  section  of  the  United  States  Act, 
203*]  before  cited,  *thi8  is  expressly  declared 
to  be  necessary  to  entitle  the  applicant  to  a  re- 
moval of  the  cause.  The  terms  of  the  statute 
are  clear  and  uneqmvocal.  The  amount  must 
'*he  made  to  appear  to  the  satisfaction  of  the 
court." 

This  language  is  peculiar  to  the  12th  section 
of  this  Act,  and  is  not  found  in  the  22d  section 
of  it,  authorizing  the  removal  of  causes  from 
the  Circuit  Courts  to.  this  court  by  writ  of  error, 
nor  in  the  Act  of  1803  (2  United  States  Stat.  p. 
244),  authorizing  like  removals  by  appeal  where 
the  amount  exceeds  $2,000;  nor  in  the  Act  of 
1816  (3  United  States  Stat.  261),  authorizing 
writs  of  error  to  the  United  States  Circuit  Court 
of  the  District  of  Columbia,  where  the  amount 
exceeds  $1,000. 

In  none  of  these  sections  is  a  discretion  ex- 
pressly given  to  the  court  from  which  the  cause 
18  to  be  removed,  as  in  the  12th  section. 

This  constitutes  the  basis  of  a  very  impor- 
tant distinction  between  this  case  and  most  of 
the  cases  cited  by  the  plaintiff  in  error;  and 
when  taken  in  connection  with  the  fact,  that 
in  no  one  of  those  cases  was  there  any  dispute 
about  the  amount  in  controversy  before  the 
state  court,  it  renders  them  whoUv  inapplicable 
to  this  case,  as  authorities,  to  show  that  the 
declaration  is  conclusive  as  to  amount. 

Upon  this  point  they  leave  the  present  case 
entirely  free  from  the  control  of  prior  adjudi- 
cations. • 

This  distinction  also  furnishes  a  very  con- 
clusive proof  that  Congress  did  not  intend  that 
the  same  rules  of  evidence  should  be  applied  in 
ascertaining  the  amount  in  dispute  in  these  two 
classes  of  cases — else  why  declare  in  the  one 
that  the  amount  must  be  made  to  appear  to  the 
satisfaction  of  the  court,  and  remain  silent  in 
the  other? 

The  inference  from  all  this  is  irresistible, 
that  Congress  meant  to  give  the  state  courts  a 
discretion,  not  only  as  to  the  amount,  but  as  to 
the  evidence  to  show  it. 

In  Gordon  v.  Longest,  16  Pet.  97  (which  is 
the  only  reported  case  that  has  come  before 
this  court  under  the  twelfth  section),  the  gen- 
eral discretion  of  the  state  judge  was  admitted 
by  this  court;  although  "in  that  case"  the 
court  held  that  a  claim  of  $1,000  in  the  writ 
was  conclusive,  there  being  no  evidence  before 
the  state  judge,  or  in  this  court,  that  the 
amount  was  less. 
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Under  this  state  of  facts  it  was  held  that,  al- 
though the  state  court  had  a  discretion  as  to  the 
amount  in  controversy,  yet  it  was  a  "legal  dis- 
cretion," to  be  reasonably  exercised,  and  that 
"on  the  facts  of  the  case,  the  state  judge  had 
no  discretion"  in  that  case,  and  could  not  ar- 
bitrarily refuse  to  allow  a  removal  of  it,  when 
it  appeared  by  undisputed  evidence  that  thm 
amount  exceeded  $500. 

*This,  it  is  submitted,  is  all  that  was  [*2  O  4 
decided  in  Gordon  v.  Longest;  and  if  the  court 
had  gone  as  far  as  is  contended  for  by  the 
plaintiff  in  this  case,  and  had  declared  the  evi- 
dence furnished  by  the  writ  or  declaration  to 
be  absolutely  conclusive  upon  the  state  court, 
the  decision  would  have  been  not  only  against 
the  manifest  meaning  of  Congress,  but  incon- 
sistent with  itself. 

It  would  have  been  inconsistent  with  itself, 
because  there  is  nothing  concerning  the  amount 
in  dispute  upon  which  a  "legal  discretion"  can 
be  exercised,  except  evidence  of  the  amount; 
and  if  this  court  were  to  take  away  all  discre- 
tion concerning  this  evidence,  by  declaring  this 
or  that  sort  of  evidence  conclusive,  it  would  be 
tantamount  to  a  declaration  that  the  stata 
courts  have  no  discretion  at  all. 

The  amount  claimed  must  always  be  over 
or  under  $500,  or  exactly  that  sum;  and  it 
must  always  be  made  by  writ,  declaration,  or 
complaint.  If  the  claim  be  exactly  $500  or 
under,  no  application  for  a  removal  will  ever 
be  made.  The  onlv  case,  therefore,  in  which 
any  discretion  at  all  can  be  exercised  by  a  state 
court  is,  where  a  claim  is  made  for  more  than 
$500.  And  if  the  mere  claim  were  always  con- 
clusive, the  amoimt  would  thereby  be  unalter- 
ably fixed,  and  there  would  be  no  room  left 
for  discretion. 

From  this  examination  of  the  facts  and  opin- 
ion in  the  above  case,  it  will  be  seen  that  it  is 
a  controUinff  authority  for  the  defendant  in 
error;  and  clearly  shows  that  the  state  court  is 
authorized  by  this  statute  to  consider  any  legal 
evidence  which  the  parties  may  offer  to  satisfy 
the  court  of  the  true  amount  in  dispute;  and 
that  the  judge  had  a  right  to  receive  and  listen 
to  an  affidavit  in  this  case,  with  which  it  was 
solemnly  sworn:  "that  the  amount  of  damages 
mentioned  at  the  foot  of  the  declaration  in  this 
cause,  is  not  the  actual  amount  due  to  this  de- 
ponent as  plaintiff  in  said  cause,  nor  does  it 
show  the  amount  he  seeks  or  expects  to  reeov- 
er  therein;  and  the  whole  of  said  amount 
really  due  deponent,  and  so  sought  to  be  re- 
covered, is  less  than  $500;  and  that  he  is  now 
ready  and  willing,  and  hereby  offers,  to  settle 
and  discontinue  this  suit  on  payment  to  him  of 
a  less  sum  than  $500  and  to  ffive  the  said  de- 
fendant a  full  discharge  of  and  from  all  claims 
and  demands  which  this  deponent,  as  plaintiff 
in  this  suit,  has  made,  or  can  or  may  reeovar 
against  the  defendant." 

After  hearing  this  affidavit,  and  on  consid- 
ering the  facts  thereby  disclosed  in  connection 
with  the  language  of  the  Act,  "and  being  sat- 
isfied that  the  actual  amount  in  controversy 
herein  is  less  than  $500,"  the  judge  denied  the 
plaintiff's  motion. 

*In  doing  so,  he  looked  at  no  au-  [*20ft 
thority  but  the  Act  itself.  Its  language  seemed 
too  clear  and  plain  to  be  questions,  and  he 
exercised  his  judgment  and  discretion  without 
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liesitation;  and  the  plaintiff  in  error  has  not 
been  able  to  find  a  court,  from  that  day  to  this, 
which  doubted  that  he  had  the  discretion,  and 
exercised  it  rightly. 

On  this  point,  the  plaintiff's  own  authorities 
WLTe  against  him;  for  in  Wright  v.  Wells,  Pet. 
C.  C.  220,  Mr.  Justice  Washington  said,  "the 
state  court  was  not  bound  to  grant  the  removal 
unless  it  was  satisfied  that  the  amount  exceed- 
ed  $600." 

In  Campbell  v.  Wallen's  Lessees,  cited  by  the 
plaintiff  from  1  Martin  &  Yerger,  268,  the  Su- 
preme Court  of  Tennessee  said,  that  "security 
need  not  be  given  until  it  has  been  judicially 
decided  that,  upon  the  facts  set  forth  in  the 
petition,  as  it  respects  citizenship,  value  of 
matter  in  dispute,  etc.,  the  applicant  is  entitled 
to  a  removal."  In  the  case  now  here,  the 
Supreme  Court  of  the  State  of  New  York  has 
said  the  same  thing  in  ^ect.  See  2  Denio, 
197. 

In  Carey  v.  Cobbet,  2  Yeates,  277,  the  Su- 
preme Court  of  Pennsylvania  said  that  "a  bill  of 
exceptions  will  not  lie  against  the  opinion  of 
the  court,  in  refusing  the  removal  of  an  action 
into  the  United  States  court;"  and  finally,  this 
«ourt  itself,  in  Gordon  v.  Longest,  concedes  a 
like  discretion  to  the  state  court. 

All  these  cases  arose  on  the  twelfth  section 
of  the  Act,  except  Carey  v.  Cobbet;  and  they 
are  the  only  ones  cited  by  the  plaintiff  which 
did  so  arise,  except  Muns  v.  Dupont,  2  Wash. 
O.  C.  463;  and  in  this  latter  case,  Justice 
Washington  listened  to,  and  relied  on  an  afii- 
davit  as  evidence  to  fix  the  amount  in  contro- 
versy. 

But  it  is  said,  at  pages  14  and  15  of  the  plain- 
tifiTs  argument,  that  the  original  declaration 
*'was  uncontradicted  evidence  of  the  highest 
nature,"  and  that  "the  Common  Pleas  erred  in 
afterwards  receiving  an  afiidavit  of  the  plaintiff 
reducing  the  dema^  below  $500." 

In  the  first  place,  it  is  not  true  that  a  dec- 
laration, while  in  paper,  is  evidence  "of  the 
highest  nature."  If  it  were  so,  it  would  settle 
the  rights  claimed  under  it,  for  it  would  be  a 
record,  and  could  not  be  contradicted  even  by 
a  plea. 

It  would  settle  the  facts  alleged  in  it  beyond 
all  controversy;  and  the  proposition  is  practi- 
cally absurd. 

A  declaration  before  judgment  is  like  any 
paper  in  the  proceedings  of  a  cause,  and  may 
be  disputed  and  amended  until  the  matters 
alleged  in  it  have  been  finally  adjudicated  and 
settled,  and  until  it  has  been  enrolled,  and 
206*]  then  it  becomes  a  record,  *and  is  "the 
liighest  evidence,"  and  not  until  then.  1 
Salk.  329;  1  Ld.  Raymond,  243-249;  Johns. 
290.  Neither  was  the  declaration  "uncontra- 
dicted," as  has  already  been  shown. 

In  the  next  place,  the  statement  that  the 
-Common  Pleas  received  the  plaintiff's  aflidavit, 
**reducing  his  demand  below  $500,"  is  not 
true;  the  affidavit  did  not  "reduce  the  de- 
mand," nor  was  it  received  for  that  purpose. 

It  merely  showed  the  true  amount  of  the 
demand,  and  that  the  plaintiff's  attorney,  Mr. 
Westervelt,  had  overstated  it  in  the  declara- 
tion, and  that  the  affidavit  was  received  for 
that  purpose  and  for  no  other. 

The  true  amount  in  controversy  in  this  case 
'was  always  less  than  $500,  and  it  never  be- 
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longed  to  a  class  of  cases  of  which  Congress 
intended  the  federal  courts  should  have  juris- 
diction. And  what  reason,  founded  either 
on  public  policy  or  private  right,  can  be  as- 
signed for  depriving  the  state  court  of  the 
means  of  satisfying  itself  whether  the  actual 
amoimt  is  such  as  to  entitle  the  applicant  to  a 
removal  or  not? 

In  The  United  States  v.  MTtowell,  4  Cranch, 
316,  a  judgment  had  been  obtained  in  a  United 
States  Circuit  Court  for  more  than  $2,000,  on 
the  penalty  of  a  bond  of  which  the  condition 
was  less  than  $2,000.  On  a  motion  to  dismiss 
the  writ  of  error  by  which  the  judgment  had 
been  removed  into  this  court,  it  was  held  that 
the  amount  of  the  condition  of  the  bond,  and 
not  of  the  judgment,  controjled  the  jurisdic- 
tion, and  the  writ  was  dismissed. 

Why  should  not  the  true  amount,  and  not 
the  fictitious  one,  be  allowed  to  control  the 
jurisdiction  in  the  present  case,  as  well  as  in 
the  one  just  cited?  They  both  sound  in  dam- 
ages; the  fiction  in  the  one  case  was  in  the 
judgment,  in  the  other  in  the  declaration. 
Why  should  a  declaration  be  considered  more 
conclusive  than  a  judgment? 

Fourth  Point.  "While  a  court  has  juris- 
diction, it  has  a  right  to  decide  any  question 
which  occurs  in  the  cause." 

Fifth  Point.  The  plaintiff  in  error  did  not 
present  the  decision  of  the  New  York  Common 
Pleas  in  this  case  to  the  appellate  courts  of  the 
State  of  New  York,  as  required  by  the  laws 
of  that  State,  to  enable  those  courts  to  review 
that  decision;  and  they  have  so  decided;  and 
this  court  will  be  governed  by  their  decisions 
on  this  point. 

Finally,  it  is  submitted,  that  the  original  ju- 
risdiction of  the  state  court  was  not  devested, 
nor  the  cause  removed,  by  any  proceedings  of 
the  plaintiff  in  error. 

First.  Because  the  plaintiff  in  error  did  not 
pursue  the  regular  course  of  practice  in  enter- 
ing the  cause  in  the  United  States  Grcuit 
Court.    See  1  Blatchf.  160. 

*Second.  Because  he  did  not  enter  [*207 
his  appearance  in  the  state  court  at  the  time  of 
filing  his  petition  for  a  removal,  as  required  by 
the  United  States  statute. 

Third.  Because  he  did  not  make  It  appear, 
to  the  satisfaction  of  the  state  court,  that  the 
matter  in  dispute  exceeded  the  sum  of  $500,  ex- 
clusive of  costs,  M  required  by  the  same  stat- 
ute. 

Fourth.  That  the  state  court,  having  juris- 
diction of  the  cause,  had  a  right  to  make  orders 
and  proceed  to  judgment  therein. 

Fifth.  That  it  appears,  from  the  judgment 
of  New  York  Superior  Court  and  Court  of  Ap- 
peals, that  no  question  arising  under  the  Con- 
stitution or  laws  of  the  United  States  was  de- 
cided by  either  of  them;  but  only  certain  ques- 
tions relating  to  their  own  jurisdiction  under 
local  state,  laws,  to  review  a  chamber  order, 
made  by  a  single  judge  of  an  inferior  state 
court,  and  certain  questions  of  costs.,  And  it 
is  further  submitted,  that  such  decisions  will 
not  be  revised  by  this  court.  And  that  the  re- 
fusal of  Judge  Daly,  of  the  New  York  Com- 
mon Pleas,  to  grant  an  order  for  the  removal 
of  the  cause,  is  the  only  decision  in  this  case 
which  this  court  will  review.  And  that  his 
decision  was  right. 
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Mr.  Justice  Curtis  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Superior  Court 
of  the  City  of  New  York.  Upon  the  return  of 
the  writ  at  the  last  temii  the  defendant  in  er- 
ror moved  to  dismiss  it  for  want  of  jurisdiction. 
This  motion  was  overruled,  and  the  opinion  of 
the  court  is  reported  in  14  How.  23.  At  the 
present  term,  the  case  has  been  submitted  on 
its  merits  upon  printed  arguments  filed  by  the 
counsel  for  the  two  parties. 

The  action  was,  originally,  a  suit  in  the  Court 
of  Common  Pleas  for  the  City  and  County  of 
New  York.  The  plaintiff  was  a  citizen  of  the 
State  of  New  York,  and  the  defendant  a  citizen 
of  the  State  of  New  Jersey;  and  at  the  time  of 
entering  his  appearance,  he  filed  his  petition 
for  the  removal  of  the  cause  into  the  Circmt 
Court  of  the  United  States  for  the  Southern 
District  of  New  York,  and  offered  a  bond  with 
surety.  The  form  of  this  bond,  or  the  sufficiency 
of  the  surety,  does  not  appear  to  have  been  ob- 
jected to.  The  declaration  then  on  file  demand- 
ed damages  in  the  sum  of  $1,000.  That  was 
the  amount  then  in  dispute  between  the  parties. 
The  words  "matter  in  dispute,"  in  the  12th  sec- 
tion of  the  Judiciary  Act,  do  not  refer  to  dis- 
putes in  the  country,  or  the  intentions  or  ex- 
pectations of  the  parties  concerning  them,  but 
to  the  claim  presented  on  the  record  to  the  le- 
gal consideration  of  the  court.  What  the  plaintiff 
208*]  *thu8  claims,  is  the  matter  in  dispute, 
though  that  claim  may  be  incapable  of  proof, 
or  only  in  part  well  founded.  So  it  was  held 
under  this  section  of  the  statute,  and  in  refer- 
ence to  the  right  of  removal,  in  Gordon  v. 
Longest,  16  Pet.  97;  and  the  same  construction 
has  been  put  upon  the  eleventh  and  twenty- 
second  sections  of  the  Judiciary  Act,  which 
makes  the  jurisdiction  of  this  court  and  the 
Circuit  Court  dependent  on  the  amount  or  value 
of  "the  matter  in  dispute."  The  settled  rule 
is,  that  until  some  further  judicial  proceedings 
have  taken  place,  showing  upon  the  record  that 
the  sum  demanded  is  not  the  matter  in  dispute, 
that  sum  is  the  matter  in  dispute  in  an  action 
for  damages.  Green  v.  Liter,  8  Cranch,  229; 
Wise  V.  Col.  Turnpike  Co.  7  Cranch,  276;  Gor- 
don V.  Odgen,  3  Pet.  33 ;  Smith  v.  Honey,  3  Pet. 
469;  Den  v.  Wright,  1  Pet.  C.  C.  64;  Miner  v. 
Dupont,  2  Wash.  C.  C.  463;  Sherman  v.  Clark,  3 
McLean,  91. 

Without  any  positive  provision  of  any  Act  of 
Congress  to  that  effect,  it  has  long  been  estab- 
lished, that  "^Vhen  the  jurisdiction  of  a  court  of 
the  United  States  has  onoe  attached,  no  sub- 
sequent change  in  the  condition  of  the  parties 
would  oust  it.  Morgan  v.  Morgan,  12  Wheat. 
290;  Clark  v.  Mathewson,  12  Pet.  165.  And 
consequently  when,  by  an  inspection  of  the 
record,  it  appeared  to  the  Court  of  Common 
Pleas  that  the  sum  demanded  in  this  action  was 
$1,000,  and  when  it  further  appeared  that  the 
plaintifi"  was  a  citizen  of  the  State  of  New  York, 
and  the  defendant  of  the  State  of  New  Jersey, 
and  that  the  latter  had  filed  a  proper  bond  with 
sufficient  surety,  a  case  under  the  twelfth  sec- 
tion of  the  Judiciary  Act  was  made  out,  and 
according  to  the  terms  of  that  law  it  was  "then 
the  duty  of  the  state  court  to  accept  the  surety, 
and  proceed  no  further  in  the  cause." 

But  the  bourt  proceeded  to  make  inquiry  in- 
to the  intention  of  the  plaintiff,  not  to  claim  of 
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the  defendant  the  whole  of  the  matter  then  fa» 
dispute  upon  the  record,  and  allowed  the  plain- 
tiff to  reduce  the  matter  then  in  dispute  to  ihm 
sum  of  $499,  by  an  amendment  of  the  record. 
It  thus  proceeded  further  in  the  cause,  whidlk 
the  Act  of  Congress  forbids.  All  its  subsequent 
proceedings,  including  the  judgment,  wero 
therefore  erroneous. 

But  it  is  objected  that  this  is  a  writ  of  error  to 
the  Superior  Court,  and  that  by  the  local  law  o£ 
New  York,  that  court  could  not  consider  this  er- 
ror in  the  proceedings  of  the  Court  of  Common 
Pleas,  because  it  did  not  appear  upon  the  ree- 
ord,  which,  according  to  the  law  of  the  State, 
consisted  only  of  the  declaration,  the  evidence 
of  its  service,  the  entry  of  the  appearance  o£ 
the  defendant,  the  rule  to  plead,  and  the  judg- 
ment for  want  of  a  *plea,  and  the  as-  [*20^ 
sessment  of  damages;  and  that  these  proceed- 
ings, under  the  Act  of  Congress,  not  being  part 
of  this  technical  record,  no  error  could  be  as- 
signed upon  them  in  the  Superior  Court.  Thi» 
appears  to  have  been  the  groimd  upon  whicl^ 
the  Superior  Court  rested  its  decision.  That  it 
was  correct,  according  to  the  common  and  stat- 
ute law  of  the  State  of  New  York,  may  be 
conceded.  But  the  Act  of  Congress,  which 
conferred  on  the  defendant  the  privilege  of 
removal,  and  pointed  out  the  mode  in  which 
it  was  to  be  claimed,  is  a  law  binding  upon  all 
the  courts  of  that  State;  and  if  that  Act  both 
rendered  the  judgment  of  the  Court  of  Com- 
mon Pleas  erroneous,  and  in  effect  gave  the  de- 
fendant a  right  to  assign  that  error,  though  the 
proceeding  did  not  appear  on  the  technical  rec- 
ord, then,  by  force  of  that  Act  of  Congress, 
the  Superior  Court  was  bound  to  disregard  the 
technical  objection,  and  inspect  these  proceed- 
ings, unless,  which  we  shall  presently  consider, 
there  was  some  defect  in  its  jurisdiction  which 
disenabled  it  from  doing  so. 

The  reason  why  the  Superior  Court  declined 
to  inspect  these  proceedings  was,  that  the  de- 
fendant did  not  plead  them  to  the  jurisdiction 
of  the  Court  of  Common  Pleas,  and  thus  put 
them  on  the  record.  And  it  is  generally  true, 
that  a  party  claiming  a  right  under  an  Act  of 
Congress,  must  avail  himself  of  some  legal 
means  to  place  on  record  that  claim,  and  the 
facts  on  which  it  rests;  otherwise  he  cannot 
have  the  benefit  of  a  re-examination  of  the 
judgment  upon  a  writ  of  error.  But  this  duty 
does  not  exist  in  a  case  in  which  he  cannot  per- 
form it  without  surrendering  some  part  of  the 
right  which  the  Act  securd  to  him,  and  in 
which  the  court,  where  the  matter  is  depend- 
ing, is  expressly  prohibited  from  taking  any 
further  proceeding.  In  this  case,  the  right  of 
the  defendant  to  remove  the  cause  to  the  next 
term  of  the  Circuit  Court  was  complete,  and 
the  power  of  the  Court  of  Common  Pleas  at  an 
end.  To  require  the  defendant  to  plead, 
would  deny  to  him  his  right  to  have  all  pro- 
ceedings in  that  court  cease,  and  would  make 
all  benefit  of  that  right  dependent  on  hit  join- 
ing in  further  proceedings  m  a  court  forbidden 
by  law  to  entertain  them.  It  would  engraft 
upon  the  Act  of  Congress  a  new  proviso  that, 
although  the  court  was  required  to  proceed  no 
further,  yet  it  might  proceed,  if  the  defendanr 
should  fail  to  plead  to  the  jurisdiction;  and 
that,  though  the  defendant  had  done  all  which 
the  laws  required,  to  obtain  the  right  to  re- 
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move  the  suit,  yet  a  judgment  against  him 
'would  not  be  erroneous,  unless  he  should  do 
more. 

In  our  opinion,  therefore,  the  Act  of  Con- 
fess not  only  conferred  on  the  defendant  the 
right  to  remove  this  suit,  by  filing  his  petition 
and  bond,  but  it  made  all  subsequent  proceed- 
ings of  the  Court  of  Common  Pleas  erroneous, 
210*]  and  necessarily  'required  the  court,  to 
which  the  judgment  was  carried  by  a  writ  of 
error,  to  inspect  those  proceedings  which 
showed  the  judgment  to  be  erroneous,  and 
which  could  not  be  placed  on  the  technical  rec- 
ord consistently  with  the  Act  which  granted 
the  right  of  removal. 

It  should  be  observed  that  the  judgment  of 
the  Superior  Court  did  not  proceed  upon  any 
question  of  jurisdiction.  If  it  had  quashed 
the  writ  of  error,  because  the  laws  of  the  State 
of  New  York  had  not  conferred  jurisdiction 
to  examine  the  case,  this  court  could  not  have 
treated  that  judgment  as  erroneous.  But  en- 
tertaining jurisdiction  of  the  writ  of  error,  it 
pronounced  a  judgment,  ''that  the  judgment 
aforesaid,  in  form  aforesaid  given,  be  in  all 
things  affirmed  and  stand  in  full  force  and  ef- 
fect;" and  it  did  so,  because  the  plaintiff  in 
error,  by  omitting  to  plead  to  the  jurisdiction, 
had  not  placed  on  the  record  those  proceedings 
which  rendered  the  judgment  of  the  Court  of 
Common  Pleas  erroneous.  The  error  of  the 
Superior  Court  was  therefore  an  error  occur- 
ring in  the  exercise  of  its  jurisdiction,  by  not 
giving  due  effect  to  the  Act  of  Congress  under 
which  the  plaintiff  in  error  claimed;  and  this 
error  of  the  Superior  Court,  in  the  construc- 
tion of  this  Act  of  Congress,  it  is  the  province 
of  this  court  to  correct. 

Though  the  point  does  not  appear  to  have 
been  made  in  Gordon  v.  Longest,  yet  it  was 
upon  this  ground  only  that  this  court  could 
have  rested  its  decision  to  look  into  the  pro- 
ceedings for  the  removal  of  that  suit  from  the 
state  court.  For  it  is  as  true  in  this  court  as  in 
the  Superior  Court  of  New  York,  that,  upon 
a  writ  of  error,  this  court  looks  only  at  the 
technical  record,  and  affirms  or  reverses  the 
judgment,  according  to  what  may  appear 
thereon.  Inglee  v.  Coolidge,  2  Wheat.  363; 
Fisher's  Lessor  v.  Cockerell,  5  Pet.  248;  Reed's 
Lessee  v.  Marsh,  13  Pet.  153.  But  this  is  only 
one  of  the  rules  of  evidence  for  the  exercise  of 
its  jurisdiction  as  a  court  of  error;  it  prescribes 
what  shall  and  what  shall  not  be  received  as 
evidence  of  what  was  done  in  the  court  below; 
and  when  an  Act  of  Congress  cannot  be  exe- 
cuted without  disregarding  this  general  rule,  it 
becomes  the  duty  of  this  court  to  disregard  it. 
The  plaintiff  in  error,  having  a  right  to  have 
the  erroneous  judgment  reversed,  must  also 
have  the  right  to  have  the  only  legal  proceed- 
ings, which  could  be  had  consistently  with  the 
Act  of  Congress,  examined  to  show  that  error. 

It  is  unnecessary  to  refer  to  the  proceedings 
in  the  Court  of  Appeals  any  further  than  to  say 
that  the  appeal  was  dismissed  for  want  of  juris- 
diction, that  court  not  having  cognizance  of 
appeals  from  the  decisions  of  a  single  judge  at 
a  special  term.  It  is  stated  by  counsel,  that 
211*]  when  these  proceedings  took  place  *in 
the  Court  of  Common  Pleas,  there  was,  by  law, 
BO  distinction  between  general  and  special 
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terms  of  the  Court  of  Common  Pleas,  an«1  that 
therefore  the  plaintiff  in  error  could  not,  by  any 
proceeding,  have  entitled  himself  to  go  to  the 
Court  of  Appeals. 

We  have  not  thought  it  necessary  to  inquire 
into  this,  because  we  are  of  opinion  that  the 
defendant  was  not  bound  to  take  any  appeal  to 
the  general  term,  if  there  was  such  an  one  then 
known  to  the  law.  His  right  to  remove  the 
suit  being  complete,  he  could  not  be  required, 
consistently  with  the  Act  of  Congress,  to  follow 
it  further  in  the  Court  of  Common  Pleas;  and 
the  power  of  that  court  being  terminated,  it 
could  not  lawfully  render  a  judgment  against 
him;  and  it  is  of  that  judgment  he  now  com- 
plains. The  only  legal  consequence,  therefore, 
of  his  not  appealing  to  the  general  term  is,  that 
the  Superior  Court  is  the  highest  court  of  the 
State  to  which  his  complaint  of  that  judgment 
could  be  carried,  and  therefore,  under  the 
twenty-fifth  section  of  the  Judiciary  Act,  a 
writ  of  error  lies  to  re-examine  the  judgment 
of  that  highest  court. 

The  judgment  of  the  Superior  Court  must  be 
reversed,  and  the  cause  remanded,  with  direc- 
tions to  conform  to  this  opinion. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Superior  Court  of 
the  City  of  New  York,  and  was  argued  by  coun- 
sel; on  consideration  whereof,  it  is  now  here 
ordered  and  adjudged  by  this  court,  that  the 
judgment  of  the  said  Superior  Court  in  this 
cause  be,  and  the  same  is  hereby  reversed, 
with  costs ;  and  that  this  cause  be,  and  the  same 
is  hereby  remanded  to  the  said  Superior  Court, 
for  further  proceedings  to  be  had  therein,  in 
conformity  to  the  opinion  of  this  court. 


♦ARTEMAS  L.  BROOKS,  Ignatius  Ty-  [•212 
ler,  William  W.  Wood  worth,  as  Administra- 
tor of  William  Woodworth,  Deceased,  and 
also  as  Grantee,  and  James  G.  Wilson,  Ap- 
pellants, 

▼. 

JOHN  FISKE  and  Nicholas  G.  Norcross,  doing 
business  under  the  firm  of  Fiske  &  Norcross.^ 

Patent — question  of  infringement. 

A  machine  for  planlne  boards  and  reducing  tbem 
to  an  equal  thickness  throughout,  which  was  pat- 
ented by  Norcross,  decided  not  to  be  an  infringe- 
ment or  Woodworth's  planing  machine,  for  which 
a  patent  was  obtained  in  1828,  re-issued  in  1845. 

The  operation  of  both  machines  explained. 

THIS  was  an  appeal  from  the  Circuit  Court 
of  the  United  States  for  the  District  of 
Massachusetts,  sitting  as  a  court  of  equity. 

The  appellants  were  the  owners  of  the  Wood- 
worth  patent  for  a  planing  machine,  the  docu- 
ments respecting  which  are  set  forth  in  extenso 
in  the  report  of  the  case  of  Wilson  v.  Rousseau, 

1. — ^Mr.  Justice  Curtis  did  not  sit  in  this  cause, 
having  been  of  counsel  for  the  patentee. 
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4  How.  646.  They  filed  a  bill  against  the  ap- 
pellees for  an  injunction  to  restrain  them  from 
using  a  certain  planing  machine,  known  as  the 
Norcross  machine,  upon  the  ground  that  it  was 
an  infringement  of  their  letters  patent.  Other 
matters  were  brought  into  the  bill,  which  it  is 
not  material  here  to  state.  In  their  answer  the 
appellees  say,  that  they  have  jointly,  under  the 
firm  of  Fiske  &  Norcross,  and  not  otherwise, 
used  one  planing  machine  and  no  more,  since 
December  25th,  1849,  at  their  mill  in  said 
Lowell,  and  nowhere  else;  but  they  believe, 
and  therefore  aver,  that  said  machine  is  not  the 
same  in  principle  and  mode  of  operation  as  the 
said  Woodworth  machine,  but  is  substantially 
different  therefrom,  and  contains  none  of  the 
combinations  claimed  in  the  said  Woodworth 
patent,  but  is  a  new  and  different  invention, 
secured  to  said  Norcross  by  letters  patent,  duly 
granted  and  issued  to  him  by  the  United  Stati^ 
of  America,  on  the  twelfth  day  of  February,  in 
the  year  one  thousand  eight  hundred  and  fifty; 
to  which,  or  a  duly  certified  copy  thereof,  they 
refer  as  an  exhibit,  with  this  their  answer,  for 
the  purpose  of  showing  the  substantial  differ- 
ence between  said  machines. 

The  answers  then  admit  the  filing  of  the  bill 
of  complaint  charged  in  this  bill  to  have  been 
filed  against  them  in  1844,  and  the  making  of 
the  agreement  recited  in  this  bill ;  but  they  say 
that  the  machine  referred  to  in  that  agreement, 
and  which  they  were  then  using,  was  construct- 
ed according  to  a  patent  granted  to  one  Hutchin- 
son on  the  16th  July,  1839,  but  they  admit  that 
213*1  *it  embraced  the  first  combination 
claimed  in  the  Woodworth  amended  patent. 
The  answers  further  contain  the  following 
averments : 

"And  these  defendants,  further  answering, 
say  that  they  believe,  and  therefore  aver,  that 
the  said  Woodworth  patent  is  void  in  part,  for 
want  of  novelty  in  the  first  claim  therein,  to 
wit:  for  the  employment  of  rotating  planes  in 
combination  with  rollers,  or  any  analogous  de- 
vice to  keep  the  board  in  place;  the  same  thing 
substantially  having  been  before  patented  in 
France,  to  wit:  in  1817  and  1818,  by  Sir  Louis 
Victor,  Joseph  Mari  Rog^in,  and  in  1825  by  Sir 
Leonore  Thomas  de  Manneville,  and  described 
In  the  printed  publication  commonly  called  Bre- 
vets d^  Inventions,  Vol.  XXIII,  pages  207  to 
212,  plates  27  and  28,  and  Vol.  XU.,  pages 
111  to  116,  plate  12;  and  these  defendants  re- 
fer also  to  the  Hill  machine,  mentioned  in  the 
said  patent  of  Norcross,  as  publicly  used  by 
Josepn  HiU,  of  Lynn,  prior  to  the  pretended 
invention  of  the  said  combination  by  the  said 
William  Woodworth,  deceased." 

"And  these  defendants  further  say,  that 
they  believe,  and  therefore  aver,  that  the  said 
patent  issued  to  William  W.  Woodworth,  July 
8,  1845,  is  not  for  the  same  invention  as  the 
original  patent  issued  to  William  Woodworth, 
December  27,  1828,  exclusive  of  the  part  dis- 
claimed January  2d,  1843,  as  alleged  in  the 
plaintiffs'  bill." 

"And  these  defendants,  further  answering, 
say  that  they  are  informed  by  numerous  and 
able  experts,  and  they  verily  believe,  and  there- 
fore aver,  that  the  machine  used  by  them  and 
patented  by  said  Norcross,  as  aforesaid,  is  not 
an  infringement  of  the  said  Woodworth  patent, 
nor  of  any  rights  of  the  plaintiffs  under  the 
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same;  and  they  pray  that  the  question  of  in- 
fringement may  be  tried  by  a  jury  under  the 
direction  of  the  court." 

To  this  answer  a  general  replication  'was 
filed. 

Much  evidence  was  taken,  and  in  March,  1852, 
the  cause  came  on  to  be  heard  upon  the  bill  an- 
nexed, general  replication,  and  the  proofs 
taken  therein,  before  the  jud^e  of  the  District 
Court,  Mr.  Justice  Curtis  having  been  of  coun- 
sel in  the  case.  The  court  adjudged  that  the 
machine  made  and  used  by  the  defendants, 
and  complained  of  in  the  said  bill,  is  not  an  in- 
fringement of  the  right  secured  to  the  com- 
plainants under  and  by  virtue  of  the  letters 
patent  re-issued  and  granted  to  William  W. 
Woodworth,  administrator,  on  the  eighth  day 
of  July,  in  the  year  one  thousand  eight  hundred 
and  forty-five,  referred  to  in  the  said  bill,  and 
under  and  by  virtue  of  the  several  mesne  con- 
veyances recited  in  the  said  bill ;  and  thereupon 
the  court  doth  order,  adjudge  and  decree,  that 
the  complainants'  said  bill  be,  and  the  same 
hereby  is  dismissed  with  costs. 

*The  complainants  appealed  to  this  [*214 
court. 

It  was  argued  by  Messrs.  Keller  and  6.  T. 
Curtis  for  the  appellants,  and  Mr.  Whiting  for 
the  appellees. 

The  reporter  finds  himself  unable  to  give  an 
intelligible  explanation  of  the  arguments  of 
counsel,  without  introducing  engravings,  which 
would  be  out  of  place  in  a  law  book.  In  fact, 
models  were  used  in  the  argument  before  the 
court.  He  is  compelled,  therefore,  to  omit  all 
the  arguments  of  counsel. 

Mr.  Justice  Catron  delivered  the  opinion  of 
the  court: 

The  bill  before  us  was  filed  against  Fiske 
and  Norcross  by  the  assignees  of  Woodworth's 
patented  machine  for  planing  boards,  and  of 
tonguing  and  grooving  them. 

It  is  alleged  that  a  planing  machine,  patented 
to  Norcross,  and  used  by  the  defendants,  was 
substantially  in  its  combination,  and  in  the  re- 
sult it  produced,  the  same  as  that  assi^ed  to 
the  complainants,  for  a  district  in  which  the 
defendant's  machine  was  used;  that  the  com- 
plainant's patent  was  the  elder,  and  that  th^ 
use  of  Norcross'  machine  was  an  infringe- 
ment of  that  invented  by  William  Woodworth. 

The  Circuit  Court  dismissed  the  bill  on  the 
hearing;  and  it  is  this  decree  we  are  called  on 
to  revise.  The  contest  in  the  court  below  could 
hardly  have  been  more  stringent;  and  much 
consideration  was  obviously  bestowed  on  the 
case  by  the  judge  who  decided  it,  as  appears 
from  his  opinion,  which  is  laid  before  us,  the 
accuracy  of  which  opinion  and  the  decree 
founded  on  it,  we  are  called  on  to  examine. 
Before  doing  so,  it  is  proper  to  state  that  the 
machine  used  by  the  defendants  does  not 
tongue  and  groove  boards,  and  that  this  part  of 
Woodworth's  machine  is  not  in  controversy. 

It  is  insisted  that  Woodworth's  monopoly  ex- 
tends to  his  mode  of  reducing  a  plank  to  an 
equal  thickness,  and  a  principal  question  is 
whether  the  patentee  sets  up  any  such  claim. 
It  is  provided  by  the  6th  section  of  the  Act  of 
1835,  that  in  case  of  any  machine  the  inventor 
shall  fully  explain  the  principle  and  the  sev- 
eral   modes    in    which    ne    has    contemplated 
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the  application  of  that  principle  and  character, 
by  which  it  may  be  distinguished  from  other 
inventions:  "And  shall  particularly  specify 
and  point  out  the  part,  improvement,  and  com- 
bination, which  he  claims  as  his  own  invention 
or  discovery."  An  improvement  of  a  machine 
is  here  claimed  as  having  been  invented, 
mnd  the  statute  requires  that  such  improve- 
znent  shall  be  particularly  specified;  it  is  to  be 
done  in  writing,  and  the  applicant  is  to  swear 
that  he  believes  he  is  the  first  inventor  of  the 
improvement.  This  is  required,  so  that  the 
public  may  know  what  they  are  prohibited 
215*]  *from  doing  during  the  existence' of 
the  monopoly,  and  what  they  are  to  have  at 
the  end  of  the  term,  as  a  consideration  for  the 
^rant. 

In  the  words  of  Lord  CampbeU,  in  Hastings 
▼.  Brown,  1  Ellis  &  Blackburn,  463,  "The 
patentee  ought  to  state  distinctly  what  it  is 
for  which  he  claims  a  patent,  and  describe  the 
limits  of  the  monopoly;"  or,  in  the  language  of 
this  court,  in  Evans  y.  Eaton,  7  Wheat.  434: 
It  is  for  the  purpose  of  warning  an  innocent 
purchaser,  or  other  person,  using  the  machine, 
of  his  infringement,  and  at  the  same  time  of 
taking  from  the  inventor  the  means  of  practic- 
ing upon  the  credulity  or  fears  of  other  per- 
sons, by  pretending  that  his  invention  was  dif- 
ferent from  its  ostensible  objects. 

Have  these  requirements  been  complied  with 
by  Woodworth,  as  respects  a  claim  for  planing 
boards  to  an  equal  tlucknessT  He  obtained  a 
patent  for  his  machine  in  1828,  which  was 
surrendered  by  his  executor  in  1845,  for  want 
of  a  proper  specification,  and  a  second  patent 
issued,  and  on  this  re-issued  patent  the  case 
rests.  For  its  better  understanding  we  give 
extracts  from  the  claim  and  specifications; 
they  are  the  same  that  were  relied  on  by  the 
Orcuit  Court,  and  are  as  follows:  "What  is 
claimed  therein  as  the  invention  of  William 
Woodworth,  deceased,  is  the  employment  of 
rotary  planes,  substantially  such  as  herein  de- 
scribed, in  combination  with  rollers,  or  any 
analogous  device  to  prevent  the  boards  from 
being  drawn  up  by  the  planes,  when  cutting 
upwards;  or  from  the  reduced  or  planed  to 
the  implaned  surface  as  described."  And  after 
wards, 

''The  effect  of  the  pressure  rollers  in  these 
operations  being  such  as  to  keep  the  boards, 
etc.,  steady,  and  prevent  the  cutters  from  draw- 
ing the  bcMirds  towards  the  center  of  the  cutter 
wheel,  whilst  it  is  moved  through  by  machin- 
ery. In  the  planing  operation  the  tendency 
of  the  plane  is  to  lift  the  boards  directly  up 
against  the  rollers;  but  in  the  tonguing  and 
grooving  the  tendency  is  to  overcome  the  fric- 
tion occasioned  by  the  pressure  of  the  rollers." 

This  language,  so  far  from  claiming  the  new 
truth  or  the  result  now  contended  for  as  the 
invention  or  discovery,  does  not  describe  or 
even  suggest,  either  of  them. 

The  claim,  or  summing  up,  however,  is  not 
to  be  taken  alone,  but  in  connection  with  the 
specification  and  drawings;  the  whole  instru- 
ment is  to  be  construed  together.  But  we  are 
to  look  at  the  others  only  for  the  purpose  of 
enabling  us  correctly  to  interpret  the  claim. 

The  specification  begins  by  saying,  "the  fol- 
lowing, is  a  full,  clear  and  exact  description  of 
the  method  of  planing,  tonguing  and  grooving  1 
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plank  or  boards,  invented  by  William  Wood- 
worth,  deceased." 

*Here  the  invention  is  denominated  [*214l 
a  method  of  planing,  tonguing  and  grooving, 
but  not  of  reducing  to  an  uniform  thickness. 

The  specification,  then,  after  describing  the 
mode  of  preparing  the  board,  proceeds  thus: 
"When  the  plank  or  boards  have  been  thus 
prepared  (on  a  separate  machine),  they  may  be 
placed  on  or  against  a  suitable  carriage,  resting 
on  a  frame  or  platform,  so  as  to  be  acted  upon 
by  a  rotary  cutting  or  planing  and  reducing 
wheel,  which  wheel  may  be  made  to  revolve 
either  horizontally  or  vertically,  as  may  be 
preferred.  The  carriage  which  sustains  the 
plank  or  board  to  be  operated  upon,  may  be 
moved  forwards  by  means  of  a  rack  and  pinion, 
by  an  endless  chain,  or  band,  by  geared  friction 
rollers,  or  by  any  of  the  devices  well  known  to 
machinists  for  advancing  a  carriage,  or  ma- 
terials to  be  acted  upon  in  machines  for  various 
purposes.  The  plank  or  board  is  to  be  moved 
on  towards  the  cutting  edges  of  the  cutters,  or 
knives,  on  the  planins  cylinder,  so  that  its 
knives  or  cutters,  as  they  revolve,  may  meet 
and  cut  the  plank  or  board,  in  a  direction  con- 
trary to  that  in  which  it  is  made  to  advance. 
The  edges  of  the  cutters  are  in  this  method 
prevented  from  coming  first  into  contact  with 
its  surface,  and  are  made  to  cut  upwards  from 
the  reduced  part  of  the  plank  towards  said  sur- 
face; by  which  means  their  edges  are  protected 
from  injury  by  gritty  matter,  and  the  board,  or 
plank,  is  more  evenly  and  better  planed  than 
when  moved  in  the  reversed  direction." 

There  is  afterwards  a  reference  to,  and  ex- 
planation of,  the  drawings,  as  follows:  "In  the 
accompanying  drawings,  figure  1,  is  a  perspec- 
tive representation  of  the  principal  operating 
parts  of  the  machine,  when  arranged  and  com- 
bined for  planing,  tonguing  and  grooving;  and 
when  so  arranged  as  to  be  capable  of  planing 
two  planks  at  the  same  time,  the  axis  of  the 
planing  wheel  being  placed  vertically." 

And  again,  "the  rollers  f.  f.  f.,  which  stand 
vertically,  are  to  be  made  to  press  against  the 
plank  and  keep  it  close  to  the  carriage,  and 
thus  prevent  the  action  of  the  cutters  from 
drawing  the  plank  up  from  its  bed,  in  cutting 
from  the  planed  surface  upwards;  they  may  be 
borne  against  it  by  means  of  weights  or  springs, 
in  a  manner  well  known  to  machinists.  In  a 
single  horizontal  machine,  the  horizontal  fric- 
tion rollers  may  be  geared,  and  the  pressure 
rollers  placed  above  them  to  feed  the  board, 
with  or  without  the  carriage,  a  bed  plate  being 
used  directly  under  the  planing  cylinder." 

And  afterwards,  in  describing  the  process 
for  tonguing  and  grooving,  he  says:  "The 
edges  of  the  plank,  as  its  planed  part  passes  the 
planing  cylinder,  are  brought  into  contact  with 
the  above-described  tonguing  and  grooving 
wheels,  which  are  so  *placed  upon  these  [*217 
shafts,  as  that  the  tongue  and  groove  shall  be 
left  at  the  proper  distance  from  the  face  of  the 
plank;  the  latter  being  sustained  against  the 
planing  cylinder  by  means  of  the  carriage,  or 
bed  plate  or  otherwise,  so  that  it  cannot  devi- 
ate, but  must  be  reduced  to  a  proper  thickness 
and  correctly  tongued  and  grooved." 

"To  meet  the  difi'erent  thickness  of  the  plank 
or  boards,  the  bearings  of  the  shaft  of  the  cylin- 
der must  be  made  movable  by  screws,  or  other 
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means,  to  adjust  it  to  the  work;  or  the  carriage 
or  bed  plate  may  be  made  so  as  to  raise  the 
board  or  plank  up  to  the  planing  cylinder." 

The  means  to  produce  the  result  of  reducing 
the  board  to  an  equal  thickness  in  a  horizontal 
machine,  are  the  pressure  rollers  f.  f.  above  the 
plank,  operating  in  connection  with  two  feed 
rollers;  and  the  pressure  rollers  (says  the  speci- 
fication) "may  be  held  down  by  springs  or 
weighted  levers,  which  it  has  not  been  neces- 
sary to  show  in  this  drawing,  as  such  are  in 
common  use."  These  rollers  are  not  claimed 
as  new,  but  are  here  admitted  to  be  old,  and  to 
have  been  in  common  use  when  the  patent  was 
granted;  nor  is  any  intimation  given  in  the 
specification  or  claim,  that  the  pressure  rollers 
were  intended  to  be  used  in  any  combination 
for  the  purpose  of  reducing  a  board  to  an  equal 
thickness.  In  the  description  of  the  original 
machine,  patented  in  1828,  the  pressure  rollers 
are  not  mentioned  at  all,  but  they  are  set  forth 
as  having  belonged  to  the  original  machine  in 
the  amended  specification  of  1845;  and  which 
last -described  machine,  experts  declare,  materi- 
ally difi'ers  from  the  original  as  patented  in 
1828.  But  as  it  is  not  necessary,  in  this  case, 
to  go  into  the  allegation  of  variance  set  forth  in 
the  answer,  we  will  proceed  at  once  to  examine 
the  question  of  infringement.  And  to  do  this, 
we  must  first  inquire  what  Woodworth's  claim 
to  novelty  of  combination  and  invention  is. 
His  rotary  cutter  wheel  is  old,  his  bed  plate  is 
old,  and  his  pressure  rollers  are  old  likewise. 

The  invention  relied  on  is  a  new  combination 
in  the  machine  of  three  elements,  to  produce 
the  result  of  planing  a  plank  against  its  motion 
through  the  machine;  and  the  claim  of  monop- 
oly is  the  employment  of  rotary  planes  in  com- 
bination with  the  face  of  a  bench,  and  pressure 
rollers,  to  prevent  the  board  from  being  drawn 
up  by  the  planes  when  cutting  upwards,  or 
from  the  reduced  or  planed  to  the  implaned 
surface,  as  described. 

As  the  board  advances  on  the  rotary  cutters 
they  will  strike  it  thirty  times  in  a  second,  and 
violently  tend  to  lift  it  into  the  knives;  and  to 
keep  it  down  to  the  bench,  a  strong  pressure  is 
required.  And  in  the  next  place,  the  cutters 
being  over  the  horizontal  bed,  and  stationary,at 
218*]  a  fixed  distance  from  it,  and  the  *board 
pressed  down  to  it  so  forcibly  as  to  crush  out 
the  winds  in  warped  lumber,  the  machine  will 
of  necessity  reduce  the  board  to  an  equal  thick- 
ness throughout. 

Norcross'  planing  machine  is  an  improve- 
ment of  Hiirs,  which  was  in  use  when  Wood- 
worth  invented  his  in  1828.  Hill  used  the  ro- 
tary cutter,  which  he  placed  on  the  under  side 
of  the  bench,  with  a  section  cut  through  it ;  the 
cutters  extending  through  the  bench  to  the  up- 
per side,  so  far  as  to  take  from  the  board,  pass- 
ing over  the  flat  surface  above,  the  depth  of 
wood  desired.  Feed  rollers  were  employed  to 
forward  the  board,  and  a  steel  spring  (made  of 
the  section  of  a  hand  saw)  was  used  to  keep 
the  board  steady.  The  spring  pressed  a  smooth 
metal  surface  on  the  bcNBird,  and  operated  as  a 
pressure  roller  does.  But  then,  this  spring  was 
not  used  for  the  purpose  that  Woodworth  used 
his  pressure  rollers,  in  this,  that  the  face  of  the 
bench  above  the  cutters  prevented  the  board 
from  being  drawn  into  them;  the  cutters  drew 
it  down  to  the  bench,  so  that  this  bench  is  the 
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analogous  device  to  Wood  worth's  pressure  roll- 
ers, and  is  also  in  combination  with  the  rotary 
cutters;  hence  these  two  elements  existed,  thus- 
combined,  when  Woodworth  got  his  patent. 

Hill's  machine  had  a  bar  immediately  over 
the  cutters,  and  covering  the  cut  through  tlie- 
bench,  where  the  knives  revolved;  between  this 
bar  and  the  bench  the  feed  rollers  forced  tlie- 
board,  but  as  the  rest  bar  was  stationary,  and 
the  cutter  wheel  also  stationary,  and  the  cutters 
extended  to  a  fixed  distance  above  the  upper 
face  of  the  bench,  the  consequence  was  that 
the  board  came  through  the  machine  of  an  un- 
equal thickness.    To  overcome  this  defect,  Nor- 
cross  made  the  rest  bar  (previously  stationary) 
the  cap  of  a  square  frame,  on  the  vertical  side 
pieces  of  which  he  fixed  the  journals  of   his 
cutter  wheel,  the  cutters  and  rest  bar  being 
stationary  relatively  to  each  other,  and  always 
the  same  distance  apart.     This  frame  is  sup- 
ported in  a  stationary  guide  frame  fastened  to 
the  bench,  and  so  made  as  to  allow  a  free  verti- 
cal movement  up  and  down  the  rest  bar  and 
cutting  cylinder.    As  the  board  passes  over  the 
fabe  of  the  bench,  and  under  the  rest  bar,  the 
whole  weight  of  the  sliding  frame  rests  on  the 
board,  and  as  the  cutters  strike  it  at  a  gauged 
distance  from  the  bar,  and  as  they  move  up 
and  down  with  the  bar,  it  follows  that  when 
the  board  in  its  rough  state  is  of  an  unequal 
thickness,  and  the  side  presented  to  the  cutters 
is  pressed  down  to  the  bench,  the  thicker  parts 
of  the  board  will  force  up  the  movable  frame 
and  draw  up  the  rest  bar  and  cutters  above  the 
bench,  equal  to  the  increased  thickness  of  the 
board,  which  will  be  dressed  to  the  thickness 
of  the  space  the  cutters  and  rest  are  set  apart. 
Opposite  to  the  outer  part  of  the  rest  F,  that 
section  of  the  bed  over  which  the  planed  sur- 
face of  the  board  passes,  *is  a  bar,  hori-  [*219 
zontal  to  the  rest.  The  two  bars  form  a  throat - 
piece,  which  serves  to  hold  the  board  steely  as 
it  passes  through  the  machine. 

La  view  of  this  state  of  facts  the  rule  is,  that 
if  a  combination  has,  as  here,  three  different 
known  parts,  and  the  result  is  proposed  to  be 
accomplished  by  the  union  of  all  the  parts,  ar- 
ranged with  reference  to  each  other,  the  use  of 
two  of  these  parts  only,  combined  with  a  third, 
which  is  substantially  difi'erent  in  the  manner 
of  its  arrangement  and  connection  with  the 
others,  is  not  the  same  combination,  and  no  in- 
fringement. 

The  combination  and  arrangement,  as  appeals 
from  the  testimony  of  experts,  and  by  a  com- 
parison of  the  models  and  drawings  presented 
to  us,  was  the  only  novelty  in  the  invention  of 
Woodworth.  Bentham,  in  April,  1793,  described 
a  rotary  cutter  and  an  adjustable  bench,  which, 
when  adjusted,  became  fixed,  so  that  the  board 
would  be  of  a  determinate  thickness  when 
passed  between  them. 

The  Hill  machine  cut  the  plank  from  its 
planed  to  its  unplaned  surface,  and  had  feed 
rollers  and  a  spring  to  keep  it  down  to  the  bed; 
while  the  bed  served  to  prevent  the  plank  from 
being  drawn  into  the  cutters. 

The  Baltimore  machine  (as  the  one  witness 
who  describes  it  deposed)  reduced  the  plank  to 
a  uniform  thickness  by  passing  it  between  9^ 
fixed  bed  and  a  fixed  cutter,  and  kept  it  down 
on  the  bed  by  a  pressure  roller. 

The  French  machine  of  Roguin,  patented  and 
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in  use  as  early  as  1818,  had  a  rotary  cutter  and 
bench;  they  were  stationary  relatively  to  each 
<»tnery  and  must  have  cut  the  board  of  an  even 
thickness  had  it  been  pressed  so  hard  to  the  bed 
JL8  to  force  out  the  warps;  but  this  seems  not 
to  have  been  the  case.  The  cut  of  the  planes 
was  with  the  advance  of  the  board  through  the 
machine,  and  from  tne  unplaned  to  the  planed 
surface;  and  for  this  reason  the  lift  of  the  cut- 
ters was  very  slight.  The  plank  was  kept 
steady  by  a  rest  bar  as  in  Hill's  machine. 

This  is  all  we  deem  necessary  to  describe,  in 
regard  to  other  machines,  to  the  end  of  passing 
judgment  on  the  question  of  infringement.  As 
to  the  question  of  originality  of  the  Wood  worth 
machine,  compared  with  the  other  earlier 
planing  machines  produced  in  evidence,  and 
explained  by  experts;  and  second,  as  to  the 
question,  whether  the  original  machine,  for 
which  Woodworth  obtained  his  patent  in  1828, 
had,  or  had  not  pressure  rollers  in  connection 
with  other  rollers,  and  which  are  now  claimed 
as  the  main  element  of  the  machine  repatented 
in  1845,  we  forbear  from  deciding,  as  we  sup- 
pose these  questions  would  be  more  appropri- 
ately left  to  a  jury  on  issues,  where  the  wit- 
nesses could  be  heard  in  open  court.  It  is  deemed 
220*1  proper  to  ^remark  that  the  fact  of  pro- 
curing a  patent  for  a  new  and  useful  machine 
in  1845,  under  the  assumption  of  a  re-issue, 
which  was  not  useful  as  patented  in  1828,  for 
want  of  feed  and  pressure  rollers  now  used  as 
is  alleged  in  defense,  would  present  a  question 
of  fraud,  "committed  on  the  public  by  the  pat- 
entee by  giving  his  re-issued  patent  of  1845, 
date,  as  an  original  discovery,  made  in  1828, 
and  thereby  overreaching  similar  inventions 
made  between  1828  and  1845. 

There  is  one  feature  in  Norcross'  machine, 
and  covered  by  his  patent,  which  is  not  claimed 
to  be  an  infringement.  It  is  this:  as  the  board 
passes  under  the  rest  bar  F,  it  is  weighted  down 
on  the  edge  of  that  section  of  the  bed  over 
which  the  plank  first  passes.  The  rest  bar  is* 
slightly  concave  and  bears  heavily  on  the 
planed  end  of  the  plank;  the  further  side  of 
that  section  of  the  bed  over  which  the  board 
last  passes,  being  somewhat  depressed,  and 
made  lower  by  a  beveling  than  the  opposite 
section.  By  this  means  the  board  is  bent,  and 
struck  by  the  cutters  on  a  concave  surface;  the 
grain  of  the  wood  being  condensed  by  the  bend 
in  the  boards,  so  as  to  grasp  the  loiots  more 
firmly,  and  prevent  them  from  being  thrown 
out  by  the  cutter,  and  also  to  prevent  the  fibres 
from  eating  into  the  planed  surface.  Because 
of  the  board  being  bent,  the  Norcross  machine 
cannot  be  used  for  tonguing  and  grooving 
boards,  as  the  edges  of  the  boards  must  be 
straight  to  perform  these  operations. 

From  the  distance  the  pressure  rollers,  in 
Woodworth's  machine,  have  to  be  separated  so 
as  to  give  the  cylinder  room  to  rotate,  the  board 
tends  to  curve  upwards,  and  is  cut  on  a  convex 
surface,  thus  loosening  the  knots,  and  causing 
them  to  be  thrown  out,  and  causing  the  surface 
of  the  planed  board  to  be  eaten  in  where  the 
wood  is  cross  grained  or  coarse,  and  also  to  be 
uneven,  and  fi2l  of  small  ridges. 

We  must,  however,  disregard  this  last  im- 
provement in  Norcross's  machine,  and  also  dis- 
card the  parts  of  Woodworth's  machine  which 
tongue  and  groove,  and  treat  his  invention  as 
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a  single  machine  for  planing  boards  on  one  side 
only;  and,  on  this  state  of  the  facts  try  the 
question  of  infringement.  To  infringe,  Nor- 
cross must  use  all  the  parts  of  Woodworth's 
combination.  1.  The  use  of  rollers  to  keep  the 
board  firmly  to  the  bed,  and  prevent  it  from 
being  drawn  into  the  cutters  and  torn  to  pieces, 
and  to  press  out  the  warps,  is  the  principal 
claim  to  invention.  Norcross  uses  no  such 
pressure  rollers,  nor  can  they  be  employed  in 
his  machine  to  such  purpose. 

But  it  is  insisted  that  the  section  of  the  bed 
plate  in  Norcross'  machine,  over  which  the 
unplaned  board  passes  before  it  reaches  the 
cutter,  is  equivalent  to  the  pressiure  roller  of 
Woodworth;  and  that  the  throatpiece  is  equiv- 
alent, in  its  operation,  to  his  'stationary  [*221 
roller.  2.  That  Norcross  uses  his  rest  F,  as  an 
equivalent  to  Wood  worth's  bed  plate;  that  the 
front  section  of  the  bed  being  used  for  the 
pressure  roller,  and  acting  in  combination  with 
the  rest  F,  representing  Woodworth's  bed  plate, 
and  the  cutter  operating  alike  in  both  machines, 
it  follows  that  Norcross,  in  fact,  used  Wood- 
worth's  combination,  but  disguised  it  by  turn- 
ing Woodworth's  machine  upside  down. 

The  remarks  of  Judge  Sprague  (who  decided 
this  cause  in  the  drcult  Court),  made  in  answer 
to  the  foregoing  argument,  are  so  distinct  and 
satisfactory  to  us,  that  we  deem  proper  that 
they  should  be  adopted  in  this  opinion.  They 
are  as  follows: 

"The  plaintiff's  witnesses,  when  asked  in 
what  part  of  the  defendant's  machine  they  find 
the  plaintiff's  pressure  roller,  are  divided  in  • 
opinion;  some  of  them  say  that  it  is  the  bed, 
because  that  prevents  the  board  from  being 
drawn  into  the  axis  of  the  cutter,  considering 
that  function  as  the  characteristic  of  the  plain- 
tiff's roller.  Others  find  in  it  what  is  called  the 
rest,  because  that  presses  the  board  down  upon 
the  bed.  But  in  the  Hill  machine,  the  roller 
performed  the  same  office  of  pressing  the  board 
down,  and  the  bed  the  same  office  of  prevent- 
ing it  being  drawn  towards  the  axis.  If  either 
of  these  sets  of  witnesses  be  correct,  the  Hill 
machine  contained  the  plaintiff's  pressure  roller, 
and  as  it  had  also  a  bed  piece  and  rotary  cutter, 
it  would  follow  that  it  had  the  plaintiff's  com- 
bination. Such  a  construction,  therefore,  can- 
not be  maintained.  The  truth  is,  that  after  the 
Hill  machine  it  was  only  left  to  Woodworth  to 
make  ^ome  new  arrangement  of  the  three  ele- 
ments, that  is,  some  new  mode  of  combination. 
Woodworth's  invention  may  be  regarded  as  an 
improvement  upon  Hill's.  If  Norcross  uses  this 
improvement,  then  he  infringes,  whatever  he 
may  add  to  it,  or  with  whatever  new  invention 
he  connects  it.  If  he  does  not  use  this  im- 
provement he  does  not  infringe,  although  he 
may  by  other  means  work  out  the  same  ulti- 
mate result." 

''What,  then,  is  the  improvement  which 
Woodworth  made  on  the  Hill  machine?  He 
took  the  rotating  cylinder,  which  was  in  a  fixed 
position  below  the  bed,  and  placed  it  in  a  fixed 
position  above  the  bed.  This  is  the  only  change 
in  the  arrangement  of  the  three  elements.  But 
it  transferred  to  the  pressiure  roller  a  function 
which  before  had  been  performed  by  the  bed. 
in  Hill's  machine  the  pressure  roller  only  kept 
the  board  down  upon  the  bed,  the  latter  keep- 
ing it  from  being  drawn  into  the  axis  of  the 
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cutter.  In  Woodworth'e,  the  pressure  roller 
performs  both  these  offices.  The  effect  of  this 
IS  to  plane  the  board  on  the  upper  side  instead 
of  the  lower,  and  the  result  of  that  is,  that  the 
board  comes  out  of  an  uniform  thickness,  which 
was  not  accomplished  by  Hill.  In  his  machine, 
222*]  the  rotary  cylinder  being  'placed  below 
the  bed,  with  the  knife  projecting  above  it,  the 
edge  of  the  knife  was  kept  at  a  fixed  distance 
above  the  upper  surface  of  the  bed,  and  cut 
from  the  lower  side  of  the  board,  through  its 
whole  length  and  breadth,  so  much  of  it  as  was 
equal  to  that  distance.  Thus,  if  the  edge  of 
the  knife  was  a  quarter  of  an  inch  above  the 
bed,  and  the  board  be  pressed  closely  to  it,  it 
would  take  off  a  quarter  of  an  inch  of  the  under 
tide  of  the  board  through  its  whole  extent,  and 
if  it  was  of  an  unequal  thickness  before,  it 
would  remain  of  an  unequal  thickness.  By 
placing  the  cylinder  in  a  fixed  position  above, 
and  keeping  a  certain  distance  between  the 
edge  of  the  cutter  and  the  bed,  and  all  of  the 
board  above  that  distance  being  taken  off  by 
cutting  on  the  upper  side,  it  necessarily  comes 
out  of  a  uniform  thickness." 

"Now  let  us  look  at  the  Norcross  machine. 
If  it  has  any  part  which  is  equivalent  to  the 
pressure  roller,  it  is  the  rest.  Let  us,  then, 
for  the  sake  of  clearness,  consider  that  to  be  a 
pressure  roller.  What  then  has  been  done  by 
Norcross?  He  has  left  the  arrangement  of  the 
three  elements  the  same  as  it  was  in  Hill's. 
The  rotary  cylinder  is  below  the  bed;  the  pres- 
sure roller  still  keeps  the  board  down  upon  the 
bed,  and  the  bed  keeps  it  from  being  drawn  in- 
to the  axis  of  the  cutter.  His  improvement  is 
this:  he  has  made  the  cutting  cylinder  mov- 
able, vertically,  which  it  was  not  before,  and 
has  connected  it  with  his  rest,  that  is,  with  the 
pressure  roller,  so  that  when  the  latter  is  forced 
upwards  by  the  increased  thickness  of  the 
board,  it  draws  the  cutter  upwards  with  it, 
which  thereby  is  made  to  cut  just  as  much 
more  from  the  under  side  of  the  board,  as  the 
roller  is  pressed  up  by  the  increased  thickness. 
By  this  contrivance,  the  edge  of  the  cutter  is 
kept  in  a  fixed  relation  to  the  rest,  or  in  other 
words,  the  pressure  roller;  the  space  between 
them  being  always  the  same,  whereas  in  HilPs, 
and  also  in  Wood  worth's,  the  edge  of  the  knife 
had  a  fixed  relation  to  the  bed,  and  not  to  the 
pressure  roller.  The  defendant,  therefore,  has 
made  a  new  and  independent  inventipn,  and 
does  not  use  the  arranprement,  or  mode  of  com- 
bination of  the  plaintiff." 

For  the  reasons  above  stated,  we  are  of  opin- 
ion that  the  machine  of  the  respondents  did 
not  infringe  the  patent  of  the  complainants, 
and  therefore  order  that  the  decree  of  the  Cir- 
cuit Court  dismissing  the  bill  he  affirmed. 

Messrs.  Justices  McLean,  Wayne,  and  Nelson, 
dissented. 

* 

Mr.  Justice  McLean: 

I  dissent  from  the  opinion  of  the  court.  The 
defendants  rest  their  defense  on  three  grounds; 
223*]  *1.  A  want  of  novelty  in  Wood  worth's 
invention. 

2.  That  in  the  new  patent  of  Woodworth,  is- 
sued on  the  surrender  of  the  old  one,  to  correct 
the  specifications,  a  new  invention  is  claimed, 
not  contained  in  the  first  patent. 
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3.  That  the  defendant's  machine  is  substaB- 
tially  different  from  the  plaintifi^s. 

The  Woodworth  patent  has  been  a  subject  of 
investigation  frequently  before  the  Circuit 
Courts  of  the  United  States,  and  of  this  court. 
And  although  the  originality  of  the  invention 
has  been,  I  believe,  uniformly  sustained,  still, 
the  fact  of  novelty  depends  upon  proof,  and 
may  be  disputed  by  anyone  against  whom  suit 
is  brought.  The  patent  is  prima  facie  evidence 
of  right  in  the  patentee.  A  defense  which 
denies  the  novelty  of  the  invention,  must  be 
proved.  , 

The  original  patent  of  Woodworth  is  dated 
the  27th  of  December,  1828.  He  describes  hla 
invention  to  be  an  "improvement  in  the  method 
of  planing,  tonguing,  grooving  and  cutting  into 
moldings,  of  either  plank,  boards  or  any  other 
material,  and  for  reducing  the  same  to  an  equal 
width  and  thickness,  and  also  for  facing  and 
dressing  brick,  and  cutting  moldings,  or  facing 
metallic,  mineral  or  other  substances."  He  then 
describes  the  machinery  by  which  this  result  Im 
produced.  And  he  says,  in  the  conclusion,  that 
he  does  not  claim  the  invention  of  circular  saws, 
or  cutter  wheels,  knowing  they  have  long  been 
in  use;  but  he  claims  as  his  invention,  the  im- 
provement and  application  of  cutter  or  planing 
wheels  to  planing  boards,  etc.,  as  above  stated, 
etc. 

There  is  no  claim,  in  his  written  specifica- 
tions, for  pressure  rollers  on  both  sides  of  the 
cutting  cylinder,  which  confine  the  board  to  its 
place,  and  necessarily  reduced  it  to  an  equal 
thickness;  but  in  the  drawings,  these  rollers 
appear  at  the  proper  places,  and  are  so  ar- 
ranged as  to  reduce  the  board  to  a  uniform 
thickness. 

The  written  specifications,  including  the 
drawings,  constitute  a  part  of  the  patent,  and 
must  be  construed  as  the  claim  of  the  plaintiff. 
In  Ryan  v.  Goodwin,  3  Sumn.  514,  it  is  said, 
if  the  court  can  perceive,  on  the  whole  instru- 
ment, the  exact  nature  and  extent  of  the  clainft 
made  by  the  inventor,  it  is  bound  to  adopt 
that  interpretation,  and  to  give  it  full  effect. 
The  same  is  held  in  Wyeth  v.  Stone,  1  Story, 
270,  286;  and  in  Am^s  v.  Howard,  1  Sumn. 
482,  485^  it  is  said  ''the  drawings  are  to  be 
taken  in  connection  with  the  words,  and  if,  by 
a  comparison  of  the  words,  and  the  drawings, 
the  one  would  explain  the  other  sufficiently  to 
enable  a  skillful  mechanic  to  perform  the  work, 
the  specification  is  sufficient.''  Bloxam  v.  Elsee, 
1  Carr.  &  P.  558,  is  to  the  same  effect. 

Formerly,  patents  were  construed  strictly  a» 
giving  monopolies;  *but  of  late  years,  in  [*224 
England,  inventions  are  treated  differently, 
and  a  liberal  view  is  taken  in  favor  of  the 
right.  Blanchard  v.  Sprague,  3  Sumn.  635, 
539.  This  has  been  the  settled  doctrine  in  thia 
country,  and  it  is  founded  upon  the  highest 
considerations  of  policy  and  justice.  The  opin- 
ion, delivered  by  my  brother  Curtis  this  morn- 
ing, as  the  organ  of  the  court,  cites  the  au- 
thorities. 

No  patent,  it  is  believed,  which  has  ever  been. 
grant^  in  this  coimtry,  has  been  so  much  liti- 
gated as  this  one.  This  affords  no  unsatisfac- 
tory evidence  of  its  value.  Very  shortly  after 
Woodworth's  machine  was  put  m  operation,  m 
system  of  piracy  was  commenced,  and  al- 
though twenty-five  years  have  elapsed,  numer- 
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oos  suits  are  still  pending  contesting  the  right. 
Mr.  Justice  Story  was  one  of  the  first  judges 
whose  duties  required  him  to  scrutinize  thisi 
patent  in  all  its  parts,  and  he  sustained  it  in  all. 
This  was  before  the  specifications  were  cor- 
rected. And  this  aourt  also  sustained  it»  in 
7  How.  712,  where  it  says  "the  specifications 
accompanying  the  application  for  a  patent  are 
suificiently  full  to  enable  a  mechanic  with 
ordinary  skill  to  build  a  machine."  And  this 
is  what  the  law  requires. 

In  the  corrected  specifications  the  patentee 
says:  ''Having  thus  fully  described  the  parts 
and  combinations  of  parts,  and  operation  of 
the  machine  for  planing,  tonguing,  and 
grooving  boards  or  plank,  and  shown  various 
modes  in  which  the  same  may  be  constructed 
and  made  to  operate,  without  changing  the 
principle  or  mode  of  operation  of  the  machine, 
what  is  claimed  therein,  as  the  invention  of 
William  Woodworth,  deceased,  is  the  employ- 
ment of  rotary  pianes,  substantially  as  herein 
described,  in  combination  with  rollers  or  any 
analogous  device,  to  prevent  the  boards  from 
being  drawn  up  by  the  planes,  when  cutting 
upwards,  or  from  the  planed  to  the  unplaned 
surface,  as  described.  And  also  the  combina- 
tion of  the  rotating  planes  with  the  cutter 
wheels,  for  tonguing  and  grooving,  for  the 
purposes  of  planing,  tonguing  and  grooving 
boards,  etc.,  at  one  operation,  as  described." 

''And,  finally,  the  combination  of  either  the 
tonguing  or  grooving  cutter  wheel,  for  tonguing 
and  grooving  boards,  etc.,  with  the  pressure 
rollers,  as  described;  the  e^ect  of  the  pressure 
in  these  operations  being  such  as  to  keep  the 
boards,  etc.,  steady,  and  prevent  the  cutters 
from  drawing  the  boards  towards  the  center 
of  the  cutter  wheels,  whilst  it  is  moved  through 
by  machinery,"  etc. 

L.  Roguin,  of  France,  in  the  years  1817  and 
1818,  invented  a  machine  for  planing,  grooving 
wood,  moldings,  etc.,  it  is  alleged,  substantially 
on  the  same  principles  as  Woodworth's  machine. 
225*]  ♦A  considerable  number  of  experts 
were  examined  in  the  Circuit  Court,  on  both 
sides,  and  their  opinions,  as  usual  in  such  cases, 
were  directly  in  confiict.  Such  testimony,  being 
written,  cannot  lead  the  court  to  a  satisfactory 
result,  by  weighing  the  evidence,  as  might  be 
done  by  a  jury,  where  the  witnesses  are  ex- 
amined in  open  court.  There  seems  to  be  no 
other  mode  of  arriving  at  a  correct  conclusion, 
than  to  read  what  the  experts  have  said,  and 
make  up  an  opinion  on  the  specifications  of  the 
patents,  and  on  an  examination  of  the  models. 

The  French  machine  was  improved  in  1818. 
The  patentee  says:  ''The  parent  idea  of  the 
first  machine  could  not  vary.  This  parent  idea 
consisted  in  subjecting  the  wood  to  the  action 
of  a  tool  of  a  particular  shape,  and  to  impart 
to  this  tool  a  rotary  movement ;  but  the  choice 
remained,  either  of  making  the  tool  stationary, 
and  causing  the  wood  to  advance  under  it  with 
a  slow  and  progressive  motion — one  rotary,  the 
other  progressive.  The  first  was  adopted  in 
the  construction  of  the  machine  described  in 
support  of  the  petition  for  letters  patent;  the 
se^id  has  been  adopted  in  the  construction  of 
the  improved  machine." 

After  describing  the  structure  of  the  cylinder, 
he  says:  "It  is  lx>me  by  a  cast  iron  carriage, 
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and  to  the  back  part  of  this  carriage  is  attached 
an  iron  axletree,  bearing  two  brass  pinions^ 
which  gear  into  a  rack,  and  tend  to  regulate 
the  movement  of  the  carriage.  The  bench 
moves  itself  vertically  by  means  of  screws 
which  support  it,  and  tend  to  raise  it  or  lower 
it,  according  to  the  thickness  of  the  wood  to  be 
worked."  "Four  small,  graduated  plates  of 
metal,  placed  in  the  interior  angles  of  the 
superstructure,  act  as  a  regulator  to  fix  this 
bench  in  a  perfectly  horizontal  position."  "Two 
iron  s(juares  about  the  bench  at  both  ends " 
"Expenence,"  he  says,  "has  taught  that  the 
weight  of  the  bench  was  not  sufi&cient,  singly, 
to  prevent  the  vibration  imparted  to  it  by  the 
machine  when  in  operation,  and  there  resulted 
from  this  vibration  waves  on  the  surface  of  the 
planed  board."  This  was  obviated  by  the  weight 
of  the  carriage.  "The  carriage  is  of  cast  iron, 
and  weighs  about  two  hundred  and  forty-one 
pounds.  It  is  necessary  that  the  carriage  should 
be  of  sufl&cient  weight,  so  as  not  to  be  raised 
by  the  strain  of  the  tool." 

"The  back  part  of  the  bench  carries  a  claw,, 
against  which  the  wood  is  rested  and  stopped, 
like  a  carpenter's  bench.  At  the  other  extrem- 
ity, the  wood  is  stopped  by  movable  dogs, 
which  pass  under  a  bar  through  which  passes 
pressure  screws."  And  he  further  says:  "We 
have  seen,  in  the  description  of  the  first  ma- 
chine, that  the  piece  called  guide  (because  it 
serves  efifectually  to  guide  the  wood  under  the 
tool  for  grooving  and  *molding)  was  [*226 
fixed  on  the  superstructure  of  the  bench.  In 
the  new  machine,  this  piece  is  borne  by  the 
carriage." 

From  this  description  it  appears  that  the 
planing  cylinder  is  carried  by  an  iron  frame, 
and  passes  over  the  surface  of  the  board,  which 
is  fastened  on  a  bed  by  a  claw  at  one  end,  and 
at  the  other  by  movable  dogs.  This  bench, 
on  which  the  board  is  placed,  is  movable  ver- 
tically, so  as  to  be  adjusted  by  screws  to  the 
thickness  of  the  wood  to  be  worked. 

The  wood  is  fastened  on  this  adjustable  bed, 
and  the  iron  frame  which  carries  the  cutting 
cylinder  is  of  sufiicjent  weight  to  keep  the  cut- 
ters on  the  board,  but  this  machinery  cannot  re- 
duce the  plank  to  the  same  thickness.  When  the 
bench  rises  or  falls,  the  whole  surface  of  the 
plank  rises  and  falls,  and  the  cutting  knives  can- 
not so  operate  by  pressure  on  so  long  a  surface  as 
to  reduce  the  inequalities  of  the  board.  But  this 
can  be  done  by  pressure  rollers,  as  in  Wood- 
worth's  machine,  on  each  side  of  the  cutting 
cylinder — one  adjustable,  so  as  to  admit  the 
unplaned  plank;  the  other  fixed,  so  as  to  ad- 
mit the  passage  of  the  plank,  when  reduced  to 
the  required  thickness.  The  French  machine 
may  present  a  smooth  surface,  but  the  inequali- 
ties of  the  board  will  not  be  removed.  They 
will  remain  in  the  same  proportion  as  before 
the  planing  operation. 

It  is  argued,  that  the  piece  or  bar  which,  in 
the  first  machine,  was  fastened  to  the  bench, 
and  which,  in  the  improved  one,  was  annexed 
to  the  carriage,  operated  as  a  pressure  roller. 
If  this  were  admitted,  it  would  not  remove  the 
difi&culty,  as  one  pressure  roller  or  bar  could 
answer  no  valuable  purpose.  There  must  be 
two  rollers,  one  adjustable,  as  above  stated,  or 
two  fixed  rollers,  or  bar  and  an  adjustable  bed, 
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to  reduce  the  plank  to  an  equal  thickness. 
But  if  L.  Roguin  be  permitted  himself  to  de- 
•scribe  the  function  of  this  bar,  it  is,  "to  guide 
the  wood  under  the  tool  for  grooving,  tonguing 
and  molding/'  Shall  the  language  of  the  in- 
ventor be  misapplied,  and  this  bar  be  ap- 
propriated to  a  use  which  it  would  seem  he 
never  thought  of,  to  render  invalid  Woodworth's 
patent  ? 

Several  of  the  witnesses  on  both  sides  gave 
their  testimony  from  the  description  of  L. 
Roguin's  patent,  published  in  a  book  called 
■*Brevets  d*Inventions;"  but,  as  that  book  was 
not  published  until  after  Woodworth's  inven- 
tion, its  description  is  evidence  only  so  far  as  it 
agrees  with  the  specification  attached  to  the 
patent  of  L.  Hoguin.  And  it  does  appear,  from 
the  original  specifications,  filed  by  him,  a  certi- 
fied copy  of  which  has  been  recently  procured 
by  M.  Perpigna,  that  there  are  some  material 
variances.  We  must  therefore  look  to  the 
authentic  paper  and  drawings,  as  certified,  for 
evidence  in  regard  to  the  machine. 

The  organization  of  this  machine  does  not 
227*]  seem  to  be  on  *the  same  principle  as 
Wood  worth's,  and  the  result  is  difi'erent. 

The  other  French  machine,  alleged  to  be 
similar  to  that  of  Woodworth's,  is  De  Manne- 
ville's.  ThJB  machine  was  patented  in  France 
in  1825  and  described  in '  the  printed  work 
called  "Brevets  d'Inventions."  The  patent  em- 
braced two  machines,  having  for  (their)  ob- 
ject the  grooving,  planing  and  reducing  to  a 
uniform  thickness,  wood  intended  for  inlaid 
work;  as  well  as  all  sorts  of  boards,  whatso- 
ever may  be  their  dimensions.  The  inventor 
calls  them  a  groover  and  planer. 

The  description  of  this  macnine  by  the  in- 
ventor is  confused  and  scarcely  intelligible. 
One  of  the  defendants'  witnesses  describes  it 
as  having  two  planes,  one  of  which  is  called 
rough,  the  other  smooth,  both  of  which  are 
kept  down  to  the  face  of  the  board  by  a  tool- 
bearer,  and  are  moved  backward  and  forward 
by  a  crank  motion.  The  rough  plane  is  mov- 
able to  and  from  the  board,  by  being  held  to  it 
by  a  spring;  the  smooth  plane,  or  finisher,  is 
immovable,  principally,  from  the  board,  except 
to  separate  the  shavings  from  it.  The  position 
of  the  board  is  edgewise,  resting  on  the  hori- 
zontal rollers — friction  rollers;  and  it  is  carried 
through  by  a  pair  of  fluted  cylinders  or  rollers, 
vertical,  and  parallel  to  each  other;  which 
rollers  press  upon  each  side  of  the  board,  one 
of  which,  the  back  one,  is  made  to  slide  in  its 
boxes,  held  up  by  a  spring,  and  thus  made  to 
yield  to  the  inequalities  of  the  thickness  of  the 
board.  Another  pair  of  rollers,  holding  the 
same  vertical  position,  called  discharging  cylin- 
ders, neither  of  which  is  yielding,  nor  are  they 
fluted;  and  to  adjust  the  difi'erent  thicknesses, 
the  inventor  suggests  rollers  of  difi'erent  diame- 
ters, and  on  an  adjustable  bed. 

Anyone  can  at  once  see  that  this  is  not  an 
organization  of  machinery  similar  to  Wood- 
worth's  machine.  It  is  not  the  same  principle, 
nor  is  it  in  substance  like  it.  This  remark  is 
made  in  regard  to  the  combination  claimed  by 
Woodworth,  and  not  to  all  the  elements  of 
which  that  combination  is  formed.  In  the 
ManneviMe  machine  there  is  no  combination  of 
pressure  rollers  withrotary  cutters,  as  in  Wood- 
worth's;  the  cutters  have  a  reciprocating  mo- 
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tion  instead  of  a  rotary  one.  Several  ol  tlie 
elements  in  both  machines  are  the  same,  Imt 
they  are  not  so  arranged  as  to  act  in  the  same 
manner  or  on  the  same  principle. 

Some  of  the  witnesses  for  the  defendants 
think,  that  from  the  two  French  patents,  the 
Woodworth  machine  might  be  constructed 
without  invention;  but  these  machines  must  be 
considered  singly,  and  not  together.  In  the 
defense  it  is  alleged,  in  reference  to  Wood- 
worth's  machine,  that  the  same  thing  sub- 
stantially was  patented  in  France,  in  1817  and 
1818,  by  L.  •Roguin,  and  in  1825,  by  ['228 
Manneville.  The  defense,  in  this  respect,  is  not 
sustained,  as  neither  of  the  patents  are  sub- 
stantially the  same  as  Wood  worth's. 

The  next  point  for  consideration  is,  whether, 
in  the  amended  specifications  of  Woodworth's 
patent,  in  1845,  a  new  invention  was  claimed, 
not  embraced  in  the  original  patent. 

It  must  be  admitted  that  the  subject  matter 
of  the  new  patent  is  the  same.  The  patent 
was  surrendered,  to  correct  defective  specifica- 
tions, which  did  not  result  from  any  fraudu- 
lent intent.  This  right  was  secured  to  the 
patentee  by  the  thirteenth  section  of  the  Patent 
Act  of  1836;  and  on  an  application  to  the 
Commissioner  of  Patents,  he,  finding  there  had 
been  no  fraud,  a  new  patent  was  issued  for  the 
same  invention,  more  accurately  described,  as 
the  law  authorized. 

In  thd  case  of  Woodworth  ▼.  Stone,  3  Story, 
749,  and  Allen  v.  Blunt,  lb.  742,  it  was  held, 
that  the  action  of  the  Commissioner,  in  accept- 
ing a  surrender  of  a  patent  and  issuing  a  new 
one,  concluded  the  parties,  unless  fraud  be 
shown.  And  in  Stimpson  v.  Westchester  Rail- 
road, 4  How.  380,  this  court  say:  "In  what- 
ever manner  the  mistake  or  inadvertence  may 
have  occurred  is  immaterial.  The  action  of 
the  government  in  renewing  the  patent  must 
be  considered  as  closing  this  point,  and  as  leav- 
ing open  for  inquiry,  before  the  court  and  jury, 
the  question  of  fraud  only." 

The  corrected  specifications  of  the  new  mit- 
ent,  on  a  surrender,  would  necessarily  be  diner- 
ent  from  those  that  were  defective.  And  it  is 
the  duty  of  the  Commissioner  not  to  permit  a 
new  invention  to  be  claimed  imder  the  pretense 
of  correcting  defective  specifications. 

Some  things  are  omitted  in  the  new  patent 
which  were  claimed  in  the  old  one.  But  the 
principal  objection  on  this  ground  seems  to  be, 
that  pressure  rollers  were  claimed  in  the  new 
patent,  and  were  not  claimed  in  the  old  one. 
This  is  a  mistake,  as  has  already  been  shown. 
These  rollers  were  represented  in  the  drawings, 
and  in  that  way  were  more  accurately  de- 
scribed than  they  could  have  been  by  a  written 
specification.  These  drawings  are  a  part  of  the 
patent.  It  does  not  appear  that  the  corrected 
specifications  embrace  a  new  invention,  not  in- 
cluded in  the  original  patent. 

The  third  and  last  point  is,  whether  the  de- 
fendants' machine  is  an  infringement  of  the 
plaintiffs'. 

In  the  opinion  of  the  Circuit  Court  in  this 
case,  it  is  said,  "The  defect  in  the  Hill  machine 
was,  that  it  did  not  reduce  the  board  to  a  uni- 
form thickness.  This  desideratum  the  plaintiff 
has  obtained  by  an  improvement,  for  which  he 
was  entitled  to  a  patent.  The  defendant  has 
accomplished  the  same  purpose  *with-   [*229 
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oat  using  the  improvement  of  the  plaintiff,  but 
merely  by  a  new  invention  of  his  own,  and 
therefore  doea  not  infringe." 

From  these  remarks  it  would  seem,  that  the 
Circuit  Court  considered  Woodworth  as  en- 
titled to  a  patent,  "for  reducing  boards  to  a 
uniform  thickness/'  but  that  his  patent  does 
not  cover  it.  In  this  the  Circuit  Court  was  niis- 
taken,  as  I  shall  endeavor  to  show,  in  fact  and 
in  law. 

It  is  not  controverted  that  Wood  worth's  com- 
bination of  machinery  does  reduce  boards  to 
an  equal  thickness.  He  did  not  and  could  not 
claim  a  patent  for  reducing  a  board  to  a  uni- 
form thickness;  for  an  exclusive  right  could 
not  be  given  for  such  a  result.  For  centuries, 
boards  have  been  reduced  to  a  uniform  thick- 
ness by  hand  planes,  and  perhaps  by  other 
means.  What,  under  the  patent  law,  could 
Woodworth  claim?  He  had  a  right  to  claim, 
as  he  did  claim,  a  combination  of  machinery 
which  would  produce  such  a  result.  Was  it 
necessary,  in  the  summing  up  of  his  claim, 
which  is  done  to  distinguish  what  he  has  in- 
vented from  parts  of  his  machine  which  he 
has  not  invented,  that  he  should  claim  the  com- 
bination of  his  machine  for  the  purpose  of 
reducing  boards  to  a  uniform  thickness?  This 
would  have  limited  his  invention  to  that  pur- 
pose, when  it  was  applicable,  and  was  intended 
to  be  applied,  to  that  and  many  other  purposes. 

By  the  sixth  section  of  the  Patent  Law  of 
1836,  an  inventor  is  required  to  describe  his 
invention  in  every  important  particular,  in  his 
application  for  a  patent,  so  as  to  enable  those 
skilled  in  the  art  or  science  to  which  it  apper- 
tains, to  make,  construct,  compoimd,  and  use 
the  same;  and  if  the  invention  be  a  machine, 
he 'is  required  to  state  "the  several  modes  in 
which  he  has  contemplated  the  application  of 
the  principle  or  character  by  which  it  may  be 
distinguished  from  other  inventions;  and  shall 
particularly  specify  and  point  out  the  part, 
improvement,  or  combination,  which  he  claims 
as  his  own  invention  and  discovery."  He  is 
required  to  accompany  the  whole  with  a  draw- 
ing, and,  if  a  jnachine,  a  model,  etc. 

Is  it  not  clear  that  Woodworth  has  explained 
the  principle,  and  the  several  modes  in  which 
he  has  contemplated  the  application  of  the 
principle  or  character  of  his  machine,  by  which, 
m  the  language  of  the  Act,  it  may  be  distin- 
guished from  other  inventions?  The  plank  is 
planed,  tongued,  and  grooved,  by  an  organiza- 
tion of  machinery  unknown  before.  This  is 
all,  in  the  summing  up,  which  the  Act  requires. 

It  is  objected  tl^t  Woodworth  does  not  in- 
clude, in  his  claim,  that  of  reducing  a  plank  to 
a  uniform  thickness.  The  invention  consists 
in  the  means  through  which  this  is  done.  A 
280*]  result  or  'an  effect  is  not  the  inven- 
tion. This  appears  to  have  been  the  turning 
point  in  the  opinion  of  the  Circuit  Court. 

But  Woodworth  has,  in  the  specifications  of 
his  machinery,  stated  that  the  board  is  neces- 
•arily  reduced  to  a  uniform  thickness.  He 
tays  "The  edges  of  the  plank,  as  its  planed 
part  passes  the  planing  cylinder,  are  brought 
into  contact  with  the  above-described  tonguing 
tnd  grooving  wheels,  which  are  so  placed  upon 
their  shafts,  as  that  the  tongue  and  groove 
shall  be  left  at  the  proper  distance  from  the 
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face  of  the  plank,  the  latter  being  sustained 
against  the  planing  cylinder  by  means  of  the 
carriage  or  bed  plate,  or  otherwise,  so  that 
it  cannot  deviate,  but  must  be  reduced  to  a 
proper  thickness,  and  correctly  tongued  and 
grooved."  Here  Woodworth  describes  the  com- 
bined operation  of  ''planing,  tonguing,  and 
grooving;  and  by  which  the  plank  is  reduced 
to  a  proper  thickness,  that  is,  the  required 
thickness;  and  correctly  tongued  and  grooved," 
etc.  This  is  the  effect  of  his  machine  in  plan- 
ing boards,  clearly  described. 

He  says,  the  board  is  kept  against  the  plan- 
ing cutters  by  means  of  the  carriage,  or  bed 
plate,  or  otherwise.  The  pressure  rollers  are 
claimed  in  his  specification  written,  and  also 
in  his  drawings,  which  show  how  they  are  to 
be  applied.  He  also  says,  "Fig.  7  represents 
the  same  machine  with  the  axes  of  the  planing 
cylinder  placed  horizontally,  and  intended  to 
operate  on  one  plank  only  at  the  same  time. 
A  A  is  the  frame;  B  B  the  heads  of  the  planing 
cylinder;  C  C  the  knives  or  cutters  attached  to 
said  heads,  to  meet  the  different  thicknesses  of 
the  plank;  the  bearings  of  the  shaft  of  the 
cylinder  may  be  made  movable  by  screws  or 
other  means,  to  adjust  it  to  the  work,  or  the 
carriage  of  the  bed  plate  may  be  made  so  as  to 
raise  the  plank  up  to  the  planing  cylinder." 

The  patent  of  the  defendants  was  issued 
February  12th,  1850.  It  is  alleged  to  be  an  im- 
provement upon  Hill's  machine.  That  machine, 
from  the  description,  consisted  of  a  planing 
cylinder,  a  platform  bench,  with  an  aperture 
in  it,  through  which  the  planing  cutters  oper- 
ated, so  as  to  cut  away  any  required  thickness 
from  the  surface  of  the  plank  subjected  to  its 
action;  the  relation  of  the  cylinder  to  the  bench 
was  permanent;  a  spring  plate  bore  upon  the 
plank  nearly  opposite  to  the  cylinder,  and 
forced  it  towards  the  cylinder  and  bench; 
feeding  rollers  carried  the  plank  forward,  the 
same  as  in  Woodworth's  machine. 

By  this  operation  a  stratum  of  equal  thick- 
ness was  cut  from  the  plank,  leaving  a  smooth 
surface,  but  not  removing  the  inequalities  of 
the  boards.  The  combination  of  machinery 
was  different  in  principle  from  Woodworth's, 
and  consequently  the  resvdt  was  different. 

*Norcross  says,  his  invention  is  an  [*231 
improvement  of  Hill's  machine,  and  "renders 
it  capable  of  reducing  or  planing  a  board  to  an 
equal  thickness  throughout  its  length."  He 
says  "Hill's  machine  was  capable  of  planing 
or  reducing  a  board  on  one  side,  or  removing 
from  such  side  a  stratum  or  layer  of  wood  of 
an  equal  thickness,"  but  this  did  not  make  the 
board  of  uniform  thickness. 

The  amended  machine  contains  rotatory 
planes  which  cut,  from  the  planed  to  the  un- 
planed  surface  of  the  plank;  an  adjustable  baq 
and  rest  is  at  a  fixed  distance  from  the  cutting 
action  of  the  planes;  the  rotating  planes  and 
this  rest  bar  were  so  connected  together  in  a 
separate  frame  as  to  move  vertically  with  the 
frame,  and  is  borne  downwards  by  their  weight; 
two  bars,  one  before  and  the  other  behind  the 
rotating  planes,  and  on  the  face  of  the  plank 
cut  by  them,  to  cause  its  opposite  face,  in  its 
progress  through  the  machine,  of  whatever 
thickness  and  however  warped,  to  pass  in  con- 
tact with  the  rest  bar  F.  One  of  the  said  bars 
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is  termed  a  platform  B,  and  the  distance  be- 
tween this  and  the  rest  bar  F,  is  variable  and 
self-adjusting  to  the  varying  thickness  of  the 
plank  before  it  is  planed,  and  the  other,  called 
a  horizontal  bar  or  throat  piece  G,  placed  at 
the  same  distance  from  the  rest  bar  F,  as  the 
line  of  the  cutting  action  of  the  rotating  planes, 
to  act  on  the  face  of  the  plank  which  has  been 
planed,  and  insure  the  contact  of  the  opposite 
and  unplaned  face  with  the  rest  bar  F. 

Norcross  says,  "what  I  claim  as  my  invention 
is,  the  combination  of  the  rotatory  planing  cyl- 
inder E,  and  the  rest  F,  with  mechanism,  by 
which  the  two  can  be  freely  moved  up  or  down, 
simultaneously  and  independently  of  the  bed, 
or  platform  B  B,  or  any  analogous  device,  sub- 
stantially in  the  manner  and  for  the  purpose  of 
reducing  a  board  to  an  equal  thickness  through- 
out its  length,  all  as  hereinbefore  specified." 

"I  also  claim  the  above-described  improve- 
ment of  making  the  under  side  of  the  rest  con- 
cave, in  combination  with  so  extending  the 
part  B,  under  the  rest  F,  and  applying  it  to 
the  concave  part  thereof,  as  to  cause  the  board, 
as  it  passes  across  the  rest,  to  be  bent,  and  pre- 
sented with  a  concave  surface  to  the  operation 
of  the  rotatory  cutter  planing  cylinder,  sub- 
stantially as  specified." 

This  organization  of  machinery  seems  to  be 
the  same  in  principle  as  that  of  Woodworth's, 
and  produces  the  same  result.  If  the  concave 
surface  of  the  board,  on  which  the  cutters 
operate,  be  an  improvement,  or  any  other  slight 
change  has  been  made,  which  may  be  an  im- 
provement on  Woodworth's  machine,  that 
would  give  the  defendants  no  right  to  use  it 
without  a  license. 

The  difference  between  the  machines  appears 
282*]  to  be  this:  The  'rotating  planes  and 
the  plate  or  bed  of  Woodworth's  are  stationary 
in  the  main  frame,  and  the  roller  or  analogous 
device  on  that  face  of  the  plank  to  be  planed, 
is  movable  toward  and  from  the  plate  or  bed 
to  suit  the  varying  thickness  of  the  plank. 
While  in  the  Norcross  machine,  two  bars  are 
substituted  for  the  pressure  rollers;  and  in- 
stead of  making  the  one  which  acts  on  the 
plank  before  it  is  planed,  movable,  to  suit  the 
varying  thickness  of  the  plank,  it  is  fixed  per- 
manently on  the  main  frame;  and  the  rotating 
planes  and  the  plate  or  bed,  termed  by  him  the 
rest  bar  F,  are  connected  together  in  a  separate 
frame,  and  together  move  up  and  down,  to 
adapt  themselves  to  the  inequalities  in  the 
thickness  of  the  plank. 

Norcross  has  made  that  part  of  his  machin- 
ery movable,  which  in  the  Woodworth  machine 
is  fixed;  and  that  which  is  movable  in  the 
Woodworth  machine,  he  has  made  permanent. 
These  changes,  and  the  reversal  of  Wood- 
worth's  machine,  is  the  difference  in  their 
structure.  A  cast  of  the  eye  on  the  models, 
will  satisfy  a  machinist  of  the  truth  of  this 
representation. 

Whether  the  cutting  cylinder  operates  above 
or  below  the  bench  on  which  the  plank  is  laid, 
can  be  of  no  importance;  nor  is  the  difference 
material  whether  a  pressure  roller  varies  to 
suit  the  variable  thickness  of  the  plank,  or  the 
planing  cylinder,  connected  permanently  with 
the  bench,  shall  be  elevated  or  depressed  to 
accomplish  the  same  object.  These  devices, 
•  74 


though   different   in   form,   are   the   same  ia 
principle,  and  produce  the  same  effect. 

I  think  there  is  an  infringement,  and  that  tlM 
decree  of  the  Circuit  court  should  be  reversed. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Massachu- 
setts, and  was  argued  by  counsel ;  on  considera- 
tion whereof,  it  is  now  here  ordered,  adjudged 
and  decreed  by  this  court,  that  the  decree  of 
the  said  Circuit  Court  in  this  cause  be,  and  the 
same  is  hereby  affirmed,  with  costs. 


•THE  NORTHERN  INDIANA  RAIL-  [•2SS 
ROAD  COMPANY,  and  the  Board  of  Com- 
missioners for  the  Western  Division  of  the 
Buffalo  and  Mississippi  Railroad,  Appellants, 

V. 

THE     MICHIGAN     CENTRAL     RAILROAD 

COMPANY. 

Jurisdiction — Circuit  Court  cannot  entertain 
bill  to  restrain  one  railroad  from  intruding 
within  exclusive  limits  of  another,  lying  o2 
of  its  district — ^Necessary  parties. 

The  Michigan  Central  Railroad  Companj,  estab- 
lished In  Michigan,  made  an  agreement  with  the 
New  Albany  and  Salem  Railroad  Company,  estab- 
lished in  Indiana,  that  the  former  would  balld  and 
work  a  road  in  Indiana,  under  the  charter  of  tlie 
latter. 

Another  Company,  also  established  In  Indiana, 
called  the  Nortnern  Indiana  Railroad  Company, 
claiming  an  exclusive  right  to  that  part  of  Indiana, 
filed  a  bill  in  the  Circuit  Court  of  the  United  States 
for  the  District  of  Michigan,  against  the  Michigan 
Company,  praying  an  Injunction  to  prevent  the 
construction  of  the  road  under  the  above  agree- 
ment. 

The  Circuit  Court  had  no  jarlsdictlon  over  sudi 
a  case 

The*  subject  matter  of  the  controversy  lies  b^ 
yond  the  limits  of  the  district,  and  where  the 
process  of  the  court  cannot  reach  the  locus  in  quo. 

Moreover,  the  rights  of  the  New  Albany  Com- 

?)any  are  seriously  Involved  in  the  controversy,  and 
hey  are  not  made  parties  to  the  suit.  The  Act  of 
Congress,  providing  for  the  non- joinder  of  parties 
who  are  not  inhabitants  of  the  district,  does  not 
apply  to  such  a  case  as  the  present. 

THIS  was  an  appeal  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Michi- 
gan, sitting  as  a  court  of  equity. 

The  appellants  were  complainants  below. 
They  were  corporations  created  by,  and  doing 
business  in,  the  State  of  Indiana,  claiming  a 
prior  right  to  make  and  use  a  railroad  running 
from  east  to  west  across  the  northern  part  o? 
Indiana.  The  defendants  were  a  company  in- 
corporated by  Michigan,  and  had  made  a  road 

Note. — Jurisdiction  of  equity  to  restrain  tres- 
passes and  wrongs. 

Courts  of  equity  have  jurisdiction  to  interfere  la 
cases  of  trespasses,  in  order  to  prevent  irreparable 
mischiefs.  1  Maddock^s  Ch.  147,  148;  west  v. 
Walker,  2  Green's  Ch.  279;  Coop.  Bq.  PI.  pi.  15% 
158.  154 ;  Mltf.  Eq.  PI.  by  Jeremy,  187 ;  Hanson  t. 
Gardiner,  7  Ves.  308,  800.  810;  2  Story's  Bq.  Jar. 
sec.  928 ;  Norway  v.  Rowe.  19  Ves.  147,  148,  149 : 
New  York  Printing  and   Dyeing  Kstablishment  t. 
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from  I>etroit  to  Michigan  Gty.  Being  de- 
sirous to  continue  the  road  round  the  south- 
em  end  of  Lake  Michigan,  they  entered  into  an 
agreement,  for  this  purpose,  with  a  company, 
incorporated  by  Indiana,  called  the  New 
Albany  and  Salem  Railroad  Company.  The 
appellants  filed  a  bill  in  Michigan,  the  domicil 
of  the  Michigan  Central  Railroad  Company, 
praying  for  an  injunction  to  prevent  them  from 
entering  upon  or  using  the  said  lands  of  said 
complainants,  and  from  grading  and  excavat- 
ing upon  the  same,  and  from  hindering  the 
complainants  from  completing  their  road  and 
using  the  same  exclusively*  And  from  construct- 
ing and  U8in|^  the  railroad  which  the  defend- 
ants have  laid  out,  or  any  railroad  upon  or 
near  the  line  where  the  same  is  locatei,  and 
from  doing  anything  in  violation  of  the  ex- 
clusive rights  of  the  complainants. 

To  this  bill  the  defendants  demurred,  and 
the  Circuit  Court  dismissed  the  bill,  with  costs. 

The  complainants  appealed  to  this  court. 

It  was  argued  by  Mr.  Bronson  for  the  ap- 
pellants, and  by  Messrs.  Pmyn  and  Jay  for  the 
appellees. 

234*]  *The  arguments  branched  out  into 
several  heads,  but  it  is  only  necessary  to  notice 
those  bearing  upon  the  question  of  jurisdiction, 
arising  from  locality  and  the  want  of  proper 
parties. 

Mr.  Bronson,  for  appellants: 

Sixth  Point.  The  New  Albany  and  Salem 
Company  is  not  a  necessary  party. 

First.  The  defendants  have  done,  and 
threaten  to  do,  the  wrong  of  which  we  com- 
plain. It  is  a  tort  or  trespass  upon  our  rights, 
for  which  the  wrong-doers  are  answerable,  who- 
ever may  stand  beUnd  them.  No  one  standing 
behind  a  trespasser,  whatever  may  be  the  rela- 
tion between  them,  has  a  right  to  say  that  he 


must  be  a  party,  when  the  person  injured 
seeks  redress  against  the  transgressor.  We 
demand  nothing  as  against  the  New  Albany  and 
Salem  Company.  Kerr  v.  Watts,  6  Wheat. 
550. 

If  the  New  Albany  and  Salem  Company  wat> 
made  a  party,  the  rights  existing  between  that 
Company  and  the  defendants,  whatever  those 
rights  may  be,  could  not  be  adjusted  in  this 
suit. 

Second.  The  relation  between  the  New  Al- 
bany and  Salem  Company  and  the  defendants 
is  that  of  grantor  and  grantee;  and  it  is  never 
necessary  to  make  the  grantor  a  party  to  a 
suit  against  the  grantee,  except  in  real  actions, 
where  the  grantee  vouches  the  grantor  to  war- 
ranty. 

The  New  Albany  and  Salem  Company  has 
sold  its  franchise,  so  far  as  relates  to  the  road 
in  question,  to  the  defendants,  and  the  pre- 
tended right  to  repurchase  is  only  colorable. 

(1.)  There  is  no  mortgage,  because  there  is 
no  debt  or  obligation  to  pay.  Conway  v. 
Alexander,  7  Cranch,  218,  237;  Almy  v.  Wilber, 
2  Wood.  &  M.  371;  Glover  v.  Payn,  19  Wend. 
518. 

(2.)  There  is  nothing  like  the  relation  of 
principal  and  agent.  The  defendants  are  doing 
work  for  themselves  only. 

Third.  If  the  relation  between  the  two  com- 
panies is  that  of  mortgagor  and  mortagee,  or 
princii>al  and  agent,  it  is  still  enough  that  we 
bring  into  court  the  party  who  has  done  and 
is  doing  the  wrong,  when  we  ask  no  redress 
against  the  other. 

The  New  Albany  and  Salem  Company  could 
not,  by  anv  form  of  contract  with  the  defend- 
ants, entitle  themselves  to  be  made  parties  to 
assist  against  the  defendants  as  tort  feasors. 

Fourth.    The  New  Albany  and  Salem  Com- 


Fltdi,  1  Paige,  07 ;  Jeremv  on  Eq.  Jurlsd.  B.  3,  cb. 
2.  sec.  1,  311.  312 ;  Van  Winkle  v.  Curtis,  2  Green's 
Ch.  422 ;  Kerlin  v.  West.  3  Green's  Oh.  449 ;  Wll- 
lards'  Eq.  Jur.  381,  3S2. 

If  the  acts  done  or  threatened  to  be  done  to  tbe 
property  would  be  ralnous  or  irreparable,  or  would 
Impair  the  Just  enjoyment  of  the  property  in 
fatare,  equity  will  restrain  them.  Courthope  v. 
Haplesden,  Id  Ves.  291 ;  Field  v.  Besamout  1 
Swanst.  207,  208 ;  Crockford  v.  Alexander,  15  Ves. 
138 ;  Thomas  v.  Oakley,  18  Ves.  184 ;  Livingston  v. 
Uvin^ton,  6  Johns.  Ch.  497,  498.  499. 

Where  a  mere  trespasser  digs  into  and  works  a 
mine  to  the  injury  of  tbe  owner,  an  Injunction  will 
be  granted,  because  it  operates  a  permanent  injury 
to  the  property  as  a  mine.  Mitchell  v.  Dorrs,  6 
Ves.  143;  Smith  t.  Collyer,  8  Ves.  90;  2  Story's 
Bq.  Jar.  sec.  927 ;  Grey  t.  Duke  of  Northumber- 
land, 17  Ves.  281 ;  Lord  Falmouth  t.  Inneys,  Mos. 
87    89 

8o.  where  timber  is  attempted  to  be  cut  down  by 
a  trespasser  in  collusion  with  the  tenant  of  the 
land.     Courthope  v.  Maplesden,  10  Ves.  290. 

So,  where  there  is  a  dispute  respecting  the  bound- 
aries of  estates  and  one  of  the  claimants  is  about 
to  cut  down  ornamental  or  timber  trees  in  tbe  dis- 
puted territory.     Kinder  v.  Jones,  17  Ves.  110. 

So,  where  a  party,  who  Is  in  possession  under 
articles,  is  proceeding  to  cut  down  timber  trees. 
Rawlins  v.  Burgis,  2  Ves.  &  Bea.  387;  Crockford 
▼.  Alexander,  15  Ves.  188 ;  Hughes  v.  Trustees  of 
Morden  College,  1  Ves.  189 ;  8  Ves.  90 ;  0  Ves.  291 ; 
Twort  V.  Twort.  16  Ves.  130. 
•  So.  where  lessees  are  taking  away  from  a  manor 
bordering  on  the  sea,  stones  of  a  peculiar  Talue. 
Barl  Cowper  t.  Baker,  17  Ves.  128. 

Also  in  all  cases  of  timber,  coals,  ores,  or  quarries, 
where  the  party  Is  a  mere  trespasser :  or  where  he 
exceeds  the  limited  rights  with  which  he  is  clothed  ; 
apon  the  growid  that  the  acts  are,  or  may  be.  an 
irreparable  injury  to  the  property.  Grey  v.  Duke 
s(  Northiimberland,   18  Ves.   236;  17  Ves.   281; 
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Thomas  t.  Oakley,  18  Ves.  184 ;  Llyingston  t.  LIt- 
ingston,  6  Johns.  Ch.  497 ;  Field  t.  Beaumont,  1 
Swanst.  208:  Norway  y.  Rowe,  19  Ves.  147,  148, 
149,  154 ;  Whltechurch  v.  Holworthy,  19  Ves.  213 ; 
Richards  t.  Noble,  3  Meriy.  656. 

In  a  case  of  a  mere  trespass,  and  where  the  In- 
jury is  not  irreparable  and  destructlye  of  the  estate|. 
but  is  susceptible  of  pecuniary  compensation,  and 
for  which  adequate  damages  may  be  obtained  in 
tbe  ordinary  course  of  law,  an  injunction  will  not 
be  granted.  It  must  be  a  strong  and  peculiar  case 
of  trespass,  going  to  the  destruction  of  the  in- 
heritance, and  incapable  of  remedy  at  law,  which 
will  induce  a  court  of  chancery  to  interfere.  Jerome 
V.  Ross,  7  Johns.  Ch.  315 ;  Steyens  y.  Beekman,  1 
Johns.  Ch.  318;  Shubrlck  y.  Guerrard,  2  Desaus. 
616,  and  note  619 :  Smith  y.  Pettlngill,  15  Vt.  82. 

Where  the  defendant  being  a  mere  stranger  and 
guilty  of  a  forcible  entry,  may  be  turned  out  of 
possession  immediately,  an  injunction  will  not  He. 
Mortimer  y.  Cottrell,  2  Cox,  205. 

Where  one  tenant  In  common  is  In  possession  of 
the  whole  land,  an  injunction  may  issue  against  him 
to  restrain  the  cutting  of  timber  growing  on  the 
prairies,  which  is  not  needed  for  the  necessary  use 
of  the  farm.     Hawlev  y.  Clowes,  2  Johns.  Ch.  122. 

Where  the  right  of  a  party  Is  doubtful,  the  court 
will  not  grant  an  Injunction  to  preyent  an  illegal 
Interference  with  the  same,  until  the  right  is  es- 
tablished by  law.  Hart  y.  Mayor  of  Albany,  3 
Paige,  213:  Neyltt  y.  Gillespie,  1  How.  (Miss.) 
108 ;  Partridge  y.  Menck,  2  Barb.  Ch.  101 ;  Van 
Bergen  y.  Van  Bergen,  3  Johns.  Ch.  282;  Dana  y. 
Valentine.  5  Mete.  8.  Contra,  L.  F.  Co.  y.  L.  Q.  fr 
F.   Co.  82  N.  Y.  476. 

To  warrant  an  inlunctlon  to  preyent  a  mere  tres- 
pass, the  party  asking  for  same  must  haye  been  in 
the  previous  undisturbed  enjoyment  of  the  prop- 
erty, under  claim  of  right,  or  relief  at  law  must  be 
unattainable,  from  tbe  irresponsibility  of  defend- 
ant, or  otherwise.  Hart  y.  Mayor  of  Albany,  3 
Paige,  214 ;  Storm  t.  Mann,  4  Johns.  Ch.  21. 
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pany  is  not  a  necessary  party,  because  it  can- 
not be  joined  without  ousting  the  jurisdiction 
of  the  court. 

(1.)  Thfc  jurisdiction  of  the  Circuit  Court, 
as  the  suit  now  stands,  cannot  be  questioned. 
235*]  The  matter  in  dispute  exceeds  *$5Q0 
(page  10).  The  complainants  are  corporations 
created  by,  and  doing  business  in,  Indiana. 
The  defendants  are  a  corporation  created  by, 
and  doing  business  in,  Michigan.  The  suit  is 
therefore  between  citizens  of  different  States. 
Louisville  R.  R.  Co.  v.  Letson,  2  How.  497. 
And  the  suit  is  brought  in  Michigan,  where  the 
defendants  reside. 

(2.)  The  New  Albany  and  Salem  Company 
is  a  corporation  created  by,  and  doing  business 
in,  Indiana  (page  6). 

That  Company  cannot  be  made  a  defendant 
in  this  suit,  for  the  reasons, 

1.  It  is  a  citizen  of  the  same  State  with  the 
complainants;  and, 

2.  It  cannot  be  arrested  or  served  with 
process  in  the  District  of  Indiana,  where  it  re- 
sides, for  trial  in  the  District  of  Michigan, 
where  the  suit  is  brought,  and  the  trial  is  to  be 
had.    Judiciary  Act  of  1789,  sec.  11. 

The  courts  of  the  United  States  have  always 
been  disposed  to  get  rid  of  an  objection  for  the 
non-joinder  of  a  party  who  was  beyond  the 
jurisdiction  of  the  court,  or  whose  joinder 
would  oust  the  court  of  jurisdiction. 

And  the  case  is  now  fully  provided  for  by 
Congress  and  the  rules  of  the  court.  < 

Act  of  February  28,  1839. 

Sec.  1.  'That  where,  in  any  suit  at  law  or  in 
equity,  commenced  in  any  court  of  the  United 
States,  there  shall  be  several  defendants,  any 
one  or  more  of  whom  shall  not  be  inhabitants 
of,  or  found  within,  the  district  where  the  suit 
is  brought,  or  shall  not  voluntarily  appear 
thereto,  it  shall  be  lawful  for  the  court  to  en- 
tertain jurisdiction,  and  proceed  to  the  trial 
and  adjudication  of  such  suit,  between  the 
parties  who  may  be  properly  before  it;  but  the 
judgment  or  decree  rendered  therein  shall  not 
conclude  or  preclude  otner  parties  not  regularly 
served  with  process,  or  not  voluntarily  appear- 
ing to  answer;  and  the  non- joinder  of  parties 
who  are  not  inhabitants,  or  found  within  the 
district,  shall  constitute  no  matter  of  abate- 
ment or  other  objection  to  said  suit." 

Rules  of  Practice  for  the  Court  of  Equity  of 
the  United  States,  adopted  January  Term, 
1842. 

Rule  22.  'Ti  any  person,  other  than  those 
named  as  defendants  in  the  bill,  shall  appear  to 
be  necessary  or  proper  parties  thereto,  the  bill 
shall  aver  the  reason  why  they  are  not  made 
parties,  by  showing  them  to  be  without  the 
jurisdiction  of  the  court,  or  that  they  cannot  be 
joined  without  ousting  the  jurisdiction  of  the 
court  as  to  the  other  parties."  1  How.  48. 
236*]  *The  proper  averment  has  been  made 
in  the  bill,  by  showing  that  the  New  Albany 
and  Salem  Company  is  without  the  jurisdiction 
of  the  court,  and  cannot  be  joined  without 
ousting  the  jurisdiction  of  the  court.  Ketchum 
V.  Fanners*  Loan  and  Trust  Company,  4  Mc- 
lean, 1;  Culbertson  v.  Wabash  Navigation 
Company,  Id.  644. 

Rule  47.  Union  Bank  of  Louisiana  v.  Staf- 
ford, 12  How.  327,  341-343;  New  Orleans  Canal 
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and   Banking   Company   y.    Stafford,   Id.    343, 
346;  McCoy  v.  Rhodes,  11  Id.  131,  141. 

The  counsel  for  the  appellees  made  the  fol- 
lowing points: 

As  to  want  of  jurisdiction  from  locality — 
The  Circuit  Court  in  Michigan  had  no  juris- 
diction in  the  case.  Whether  the  defendants 
act  imder  the  authority  of  law  or  not,  the  al- 
leged cause  of  complaint  is  local,  and  the  bill 
can  only  be  maintained  in  Indiana.  6  Cranch, 
168;  Chitty,  PI.  268;  1  Atk.  644;  3  Ves.  183; 
10  Ves.  164;  3  Atk.  689;  1  Sumn.  604;  1  H.  &  J. 
223;   1  Ves.  446;   1  Bibb,  409. 

As  to  the  want  of  proper  parties.  The  de- 
fendants contend  that  the  case  cannot  go  on, 
even  to  a  hearing,  without  the  presence  of  the 
New  Albany  and  Salem  Railroad  Company. 
The  injustice  of  hearing  and  deciding  the  case 
without  giving  that  Company  an  opportunity  to 
be  heard,  is  manifest,  and  most  clearly  so.  It 
claims  the  right  and  authority  to  construct  a 
railroad  from  New  Albany  to  the  Dlinois  line, 
making  Michigan  City,  at  the  head  of  Lake 
Michigan,  the  termination  of  the  Michigan 
Central  Road,  a  point,  and  to  mortgage  the 
whole  or  any  part  of  the  road  constructed, 
or  proposed  to  be  constructed,  to  obtain  money 
wherewith  to  build.  It  has  entered  into  an  ar- 
rangement with  the  Michigan  Central  Company 
to  advance  money  enough  to  construct,  and  to 
construct  as  the  agent  of  that  Company,  that 
part  of  the  road  west  of  Michigan  City,  and  to 
take  in  addition  thereto  $6(X),000  of  stock, 
which  said  money  is  to  be  expended,  one  fifth 
south  and  four  fifths  north  of  Lafayette  and 
south  of  Michigan  City;  and  for  the  punctual 
payment  of  the  subscriptions  of  stock  it  holds 
as  absolute  security  all  the  road  from  Michigan 
C^ty  to  the  Dlinois  line  complete  and  running; 
with  the  right  to  declare  forfeited  and  null  all 
the  rights  of  the  Michigan  Central  Company, 
in  case  of  its  default  in  paying  its  subscriptions 
of  stock.  It  has  mortgaged  its  entire  hne  of 
road  from  New  Albany  to  Michigan  City,  and 
upon  the  credit  thereof,  has  obtained  loans  to 
large  amounts,  which  are  rapidly  completing 
the  road  through  its  entire  distance.  It  is  stiu 
in  the  money  market  to  dispose  of  about  a 
million  and  a  half  of  unsold  mortgage  bonds  to 
complete  entirely  the  work,  the  most  impor- 
tant, by  far,  in  the  State  of  Indiana.  The 
'farmer,  merchant,  and  mechanic,  from  [*287 
one  end  of  the  State  to  the  other,  are  its  stock- 
holders. 

Now,  upon  all  these  vast  interests,  the  de- 
cree of  this  court,  if  it  can  make  one  affainst 
these  defendants,  must  act  directly.  It  is  the 
charter  of  the  New  Albany  and  Salem  Company 
which  is  in  controversy.  The  powers  claimed 
by  it  will  be  struck  out  of  existence.  Its  ar- 
rangements with  the  Michigan  Company  will 
be  declared  null  and  void.  Its  road  west  of 
Michigan  City  will  be  struck  out  of  legal  exist- 
ence. Its  security  for  $600,000  of  stock  de- 
stroyed. Its  road  south  of  Michigan  C^ty  to- 
wards Lafayette  complete  more  than  half,  and 
nearly  complete  the  whole  distance,  blotted  out. 
Its  credit  in  the  money  market,  its  stock  and 
its  bonds  sold,  will  be  ruined,  and  all  this  in  a 
suit  where  that  Company  cannot  be  heard.  Is 
this  possible  in  a  court  of  equity  ?  And  yet  this 
suit  cannot  go  on,  and  the  complainants  suc- 
ceed, without  all  these  disastrous  results.  They 
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are  the  direct  results  of  the  decree  sought,  and 
of  the  allegations  in  the  bill;  and  the  rights  of 
the  New  Albany  and  Salem  Company  are  all 
the  rights  in  controversy;  the  Michigan  Central 
Company  claim  none  of  themselves,  and  exer- 
cise none  except  as  the  New  Albany  and  Salem 
Company  are  empowered  to  grant  them. 

That  the  welfare,  nay,  the  fate,  of  the  New 
Albany  Company,  of  its  stocks,  bonds,  its  en- 
tire interests,  depends  upon  this  question,  there 
can  be  no  doubt.  Can  this  case  go  on  with- 
out making  that  Company  a  party?  Shall  a 
decision  be  had  which  may  destroy  it,  when, 
if  here,  it  might  make  a  showing  and  a  de- 
fense which  the  present  defendants  know  noth- 
ing of?  There  needs  nothing  to  show  the  in- 
justice of  thus  acting. 

"But  the  rule  of  law  here  runs  with  equity 
and  justice.  All  persons  interested,  either  legal- 
ly or  beneficially,  in  the  subject  matter  of  the 
suit,  are  to  be  made  parties  to  it,  either  as 
plaintiffs  or  defendants,  so  that  a  complete  de- 
cree shall  be  made,  which  shall  bind  them  all. 
By  this  means  the  court  will  make  a  complete 
decree  to  prevent  future  litigation,  and  to 
make  it  perfectly  certain  that  no  injustice  is 
done  either  to  the  parties  before  it  or  to  others 
who  are  interested  in  the  subject  matter  by 
decree,  which  might  otherwise  be  grounded 
upon  a  partial  view  only  of  the  real  merits. 
When  all  parties  are  before  the  court  the  whole 
case  may  be  seen,  but  it  may  not  where  all  the 
conflicting  interests  are  not  brought  out  by  the 
pleadings  by  the  parties  thereto."  Story's 
Pleadings,  p.  74,  sees.  72  and  75. 

"If  the  proper  parties  are  not  made  to  a  bill, 
even  though  there  be  a  decree,  yet  it  will  bind 
none  but  the  parties  to  a  suit,  so  that  all  the 
evils  of  fruitless  or  inadequate  litigation  may 
be  visited  upon  the  successful  party  to  the 
238*J  original  suit,  by  leaving  *his  title  still 
open  to  future  question  and  controversy." 
Story,  sec.  75. 

Here  the  New  Albany  Company  would  not 
be  bound.  It  would,  in  its  own  courts,  seek  to 
enforce  its  rights  under  the  contracts  with  the 
defendants.  The  state  courts  would  not  be 
bound  even  by  a  decree  of  this  court  construing 
the  statutes  of  the  State,  and  this  court  might 
be  compelled  to  reverse  its  own  decisions  on 
such  a  question.  What  would  be  the  position 
of  the  two  companies  in  such  a  case? 

This  question  is  fully  discussed  also  in  the 
following  cases:  Piatt  &  Oliver,  2  McLean, 
305;   4  Pet.  202. 

We  are  aware  that  there  are  exceptions  to 
this  rule,  but  they  are  all  cases  where  complete 
justice  can  be  done  between  the  parties  before 
the  court,  without  prejudice  to  the  rights  and 
interests  of  parties  not  before  it.  Story's 
Pleadings,  sees.  77,  81,  83,  89,  94,  96,  154,  191, 
192,  193. 

Agents  are  not  proper  parties  to  a  bill  be- 
cause they  have  no  interest  in  the  subject  mat- 
ter. There  is  one  instance,  however,  and  that 
is  where  a  discovery  may  be  sought  from  a 
corporation  in  which  officers  may  be  joined, 
though  Judge  Story  evidently  did  not  think 
this  exception  founded  upon  principle.  Story's 
Pleadings,  204,  sec.  235. 

We  are  not  unaware  of  the  remarks  which 
fen  from  Mr.  Justice  Baldwin,  in  the  case 
Bonaparte  y.  The  Camden  and  Amboy  Kailroad 
14  li.  ed. 


Company.  He  there  seems  to  think  that  be- 
cause an  agent  can  be  sued  for  trespass,  he 
can  be  impleaded  in  the  Court  of  Chancery, 
and  the  principles  upon  which  the  two  courts 
act  in  allowing  suits  against  agents  are  the 
same,  and  he  reasons  from  cases  at  law  to 
cases  in  equity.  There  may  be  no  doubt  that 
an  agent  may  be,  in  a  multitude  of  cases,  sued 
at  law,  when  the  rights  of  his  principal  could 
not  be  determined  and  settled  in  a  suit  in 
equity  against  him  alone.  The  case  of  Osborne 
against  The  United  States  bears  no  analogy 
to  this.  There  was  in  that  case  no  possibility 
that  the  decree  of  the  court  could  operate  in- 
juriously to  any  other  parties;  and  in  the  case 
of  Bonaparte,  the  Railroad  Company  was  made 
a  party,  and  could  be  heard. 

That  case  also  differs  from  this  in  many 
respects.  There  were  no  such  relations  there 
subsisting  between  the  Railroad  Company  and 
its  agents,  as  subsist  between  the  defendants 
and  the  New  Albany  and  Salem  Company. 
The  decree  for  an  injunction  would  not  cut 
through  such  vast  interests,  and  work  such 
wide,  sweeping  destruction  to  manifold  in- 
terests as  would  an  adverse  decree  in  this  case. 
That  case  differs  from  this  also  in  this:  that 
was  a  bill  to  enjoin  against  committing  a  tres- 
pass which  would  be  the  cause  of  an  irreparable 
mjury,  and  immediate  *and  decisive  [*230 
action  was  necessary  to  avert  the  ruin.  Here 
is  no  such  thing.  Here  the  bill  is  merely  to 
test  the  legal  right,  which  in  truth  should  be 
tried  in  an  action  of  ejectment.  It  is  not  to 
prevent  a  tresspass,  but  to  procure  a  decision 
whether  the  New  Albany  and  Salem  Railroad 
Company  have  a  legal  right  to  maintain  a  rail- 
road where  it  has  constructed  and  laid  it  down, 
and  is  now  operating  it.  It  sufficiently  ap- 
pears from  the  bill  that  the  road  had  been  con- 
structed before  the  bill  was  filed.  It  had,  in 
fact,  been  constructed  for  some  months,  and 
passenger  trains  had  been  run  over  it  for  a  long 
period  of  time.  The  controversy  is,  then,  not 
to  prevent  an  irreparable  trespass,  but  to  dis- 
pute the  right  of  the  New  Albany  and  Salem 
Company  to  maintain  its  road  where  it  has 
long  been  built  and  in  operation,  and  was  so 
before  the  road  of  the  complainants  was  built; 
to  dispute  its  right  to  mortgage  it  to  the  de- 
ifendants,  and  lo  procure  a  decree  that  its  as- 
serted rights  are  null  and  void,  and  securities 
held  by  it  and  mortgages  made  by  it  are  all 
null  and  void;  and  to  enjoin  against  the  main- 
taining and  using  its  road ;  and  all  this  without 
giving  it  a  chance  to  be  heard.  It  would  seem 
as  if  there  could  be  no  need  of  argument  in 
such  a  case  in  a  court  of  equity. 

It  is  no  answer  to  these  questions  to  say  that 
the  jurisdiction  of  this  court  will  be  ousted  if 
the  New  Albany  and  Salem  Company  is  made 
a  party.  The  court  cannot  go  on  and  do  jus- 
tice imless  that  Company  is  a  party,  and  that 
is  always  a  reason  why  the  suit  should  be  dis- 
missed. 3  Sumn.  426;  3  Russell  &  Mylne,  83; 
2  Mason,  181 ;  3  Swanst.  140-145. 

The  Act  of  Congress  of  1839  cannot  aid  the 
complainants  in  this  case.  That  Act  did  not  in- 
tend to  overthrow  the  fundamental  principles 
upon  which  a  court  of  chancery  acts,  and  de- 
termine the  rights  of  one  party  in  a  suit  against 
another.  That  Act  simply  provides  that  the 
court  shall  go  on  with  the  suit  against  the  party 
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who  shall  appear;  but  the  decree  shall  not  af- 
fect the  rights  of  the  party  who  does  not  ap- 
pear; that  is,  that  the  court  shall  exercise  its 
jurisdiction  where  it  may  do  so  without 
prejudice  to  the  rights  of  parties  in  interest 
who  do  not  appear,  or  have  not  been  made 
parties.    Act  of  Feb.  28,  1839,  sec.  1. 

This  does  not  at  all  change  the  principles 
which  are  fundamental  with  courts  of  equity 
upon  questions  of  jurisdiction.    See  14  Pet.  66. 

In  order  to  change  the  universal  rule  of  the 
court,  and  alter  its  practice  in  fundamental 
points,  the  Act  of  Congress  should  be  express, 
and  its  intention  to  do  so  expressed  with  irre- 
sistible clearness  and  force.  1  Peters's  Cond. 
Rep.  425. 

240*1  *Mr.  Justice  M'Lean  delivered  the 
opinion  of  the  court: 

This  is  an  appeal  in  chancery,  from  the 
Circuit  Court  of  the  District  of  Michigan. 

The  Northern  Indiana  Railroad  Company, 
and  the  Board  of  Commissioners  for  the  West- 
em  Division  of  the  Buffalo  and  Mississippi 
Railroad,  corporations  created  by,  and  domg 
business  in,  the  State  of  Indiana,  filed  their 
bill  in  the  Circuit  Court,  stating  that  an  Act  of 
the  Legislature  of  Indiana,  dated  February  6th, 
1835,  incorporated  the  Buffalo  and  Mississippi 
Railroad  Company.  By  a  subsequent  Act  of  the 
Legislature,  of  February  6th,  1837,  the  name 
of  the  corporation  was  changed  to 'that  of  the 
"Northern  Indiana  Railroad  Company;*'  that 
by  an  Act  of  the  8th  of  February,  1848,  the 
**Board  of  Commissioners  for  the  Western  Di- 
vision of  the  Buffalo  and  Mississippi  Railroad,'' 
were  incorporated.  That  several  Acts  of  the 
Legislature  of  Indiana  were  passed,  confirm- 
ing, amending,  and  enlarging  the  charters  and 
franchises  of  the  same  corporations;  that  by 
Tirtue  of  said  laws  the  complainants  are  sev- 
erally entitled  to  do  and  perform  business  in 
the  State  of  Indiana,  as  authorized  by  thefr 
said  charters. 

That  the  Northern  Indiana  Railroad  Com- 
pany, after  being  duly  organized,  examined, 
surveyed,  marked  and  located  the  route  of 
their  railroad,  and  by  the  means  specified  in 
the  aforesaid  Acts,  procured  the  right  of  way 
for  said  railroad,  as  the  same  has  been  con- 
structed, and  become  seised  in  fee  of  the  right 
to  the  lands  acquired  for  that  purpose,  with  all 
the  privileges  and  franchises  in  relation  thereto, 
confirmed  and  declared  by  the  said  Acts;  and 
that  the  route  of  that  part  of  the  western  di- 
vision of  said  railroad,  lying  between  Michigan 
City,  in  the  County  of  Laporte,  and  the  West- 
em  line  of  the  State  of  Indiana,  was  auly  sur- 
veyed and  located,  and  the  right  of  way  duly 
acquired.  That  a  part  included  in  said  location 
consists  of  a  strip  of  ground  eighty  feet  in 
width,  extending  from  Michigan  City  to  the 
west  line  of  the  State  of  Indiana,  and  that  the 
railroad  has  been  constructed  and  is  in  opera- 
tion, from  Elkhart  to  Laporte,  and  from  Michi- 
gan City  to  the  west  line  of  the  State  of  Indi- 
ana. 

And  the  complainants  say  that  they  have 
purchased,  and  now  own  in  fee  simple,  certain 
other  lands  situated  on  or  near  the  line  of  said 
railroad,  which  is  deemed  necessary  for  the 
business  and  purposes  of  said  railroad.  And 
they  aver  that  they  commenced  their  road 
within  the  time  required,  and  have  prosecuted 
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the  same,  as  by  the  several  Acts  above  referred 
to  they  were  required  to  do.  That  among  the 
rights  and  privileges  under  their  charters,  is 
the  sole  and  exclusive  right  and  privilege  of 
building,  maintaining,  and  using  a  railroad 
along  *the  general  route  of  the  road.  [*a41 
And  they  insist  that  no  charter  can  be  lawfully 
granted  to  any  other  company  to  construct  any 
other  ^oad  or  roads  in  the  vicinity  of  said  rail- 
road, which  would  materially  interfere,  injuri- 
ously, with  the  profits  of  said  road,  without 
the  consent  of  the  complainants,  which  has  not 
been  given.  That  the  Legislature  of  Indiana 
has  no  power  to  establish  such  a  road,  there 
being  no  such  power  reserved  in  the  original 
charter. 

And  the  complainants  allege  the  Michigan 
Central  Railroad,  a  Corporation  created  by,  and 
doing  business  in,  the  State  of  Michigan,  were 
incorporated  for  the  purpose  of  constructing 
and  using  a  railroad  from  Detroit,  in  the  State 
of  Michigan,  to  some  point  in  the  same  State 
upon  Lake  Michigan,  accessible  to  steamboats 
navigating  said  lake;  and  with  authority  to  ex- 
tend their  road  to  the  southern  boundary  of  the 
State  of  Michigan;  that  said  Company  have 
constructed  and  now  keep  in  use  a  railroad 
from  Detroit  to  New  Buffalo,  and  thence  to 
the  southern  line  of  the  State  of  Michigan  in 
the  direction  towards  Michigan  City,  m  the 
State  of  Indiana;  and  that  by  an  arrangement 
with  the  Commissioners  of  the  Western  Di- 
vision of  the  Buffalo  and  Mississippi  Railroad 
Company,  the  road  has  been  extended  and  is 
now  in  use  to  Michigan  City. 

And  the  complainants  further  allege,  that  the 
New  Albany  and  Salem  Railroad  Q>mpany  is 
a  Corporation  created  by  and  under  certain  Acts 
of  the  Legislature  of  the  State  of  Indiana,  uid 
doing  business  therein,  has  no  power  or  fran- 
chise to  construct,  or  to  authorize  the  construc- 
tion, of  any  railroad  whatsoever,  except  what 
is  contained  in  certain  statutes  referred  to  in 
the  bill.  That  said  Company,  and  the  defend- 
ants, the  Michigan  Central  Railroad  Company, 
on  or  about  the  24th  of  April,  1851,  entered 
into  a  contract  with  each  other,  which  contract 
is  in  the  possession  of  the  defendants,  and  a 
discovery  of  the  same  is  prayed,  and  that  it 
may  be  produced.  That  by  color  of  said  con- 
tract the  defendants  claim  the  right  to  construct 
and  use  a  railroad  from  Michigan  City  to  the 
western  line  of  the  State  of  Indiana,  by  a  route 
nearly  parallel  with  the  complainants'  railroad, 
and  in  its  immediate  vicinity,  and  several  times 
crossing  the  same;  and  also  the  right  and  pow- 
er to  locate,  construct,  and  use  such  railroad, 
over  and  across  the  complainants'  road,  with 
the  exclusive  franchise  and  privileges  aforesaid, 
as  they,  the  defendants,  shall  see  fit. 

That  the  defendants  have  so  laid  out  the 
route  of  their  road  from  Michigan  City  to  the 
western  liqe  of  the  State  of  Indiana,  as  to  cross 
the  complainants'  railroad  upon  lands,  the  title 
of  which  was  acquired  by,  and  is  now  held  by 
the  complainants,  and  upon  which  their  railroad 
has  been  constructed,  with  the  *purpo8e  [*242 
and  intent  of  obstructing  and  unlawfully  inter- 
fering with  the  possession,  occupancy,  and  use 
of  the  complainants'  lands,  and  with  the  intent 
to  hinder  and  molest  them  in  the  enjoyment 
and  use  of  the  rights  and  franchises  granted  to 
them  by  the  legislative  Acts  stated,  and  to  de- 
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feat  the  exclusive  right  to  have  and  use  a  rail- 
road within  that  vicinity. 

And  after  stating  many  other  facts  having  a 
bearing  upon  the  New  Albany  and  Salem  Rail- 
road Oompany,  and,  as  they  allege,  conducing 
to  show  a  want  of  right  in  that  Company  to 
extend  their  road  to  Michigan  City,  and  from 
thence  to  the  western  line  of  the  State  of  Indi- 
ana, near  to  and  parallel  with  the  complain- 
ants' road,  as  above  stated,  they  pray  that  the 
defendants  may  be  enjoined  from  the  construc- 
tion of  their  road,  etc. 

The  defendants  filed  a  general  demurrer  to 
the  bill,  and  a  decree  was  entered  in  the  Cir- 
cuit Court,  sustaining  the  demurrer  and  dis- 
missing the  bill. 

At  the  threshold  of  this  case,  the  question  of 
jurisdiction  arises.  It  is  not  controverted  that 
the  •road  of  the  defendants,  against  which  the 
injunction  is  prayed,  has  been  constructed,  not 
only  from  Michigan  City  to  the  western  line  of 
the  State  of  Indiana,  but  to  Chicago,  in  the 
State  of  Illinois.  The  demurrer  admits  the 
facts  charged  in  the  bill,  and  they  are  also  es- 
tablished in  part  by  surveys  of  both  roads. 

The  jurisdiction  of  the  Circuit  Court  of  the 
United  States  is  limited  to  controversies  be- 
tween citizens  of  different  states,  except  in  cer- 
tain cases,  and  to  the  district  in  which  it  sits. 
In  this  case  we  shall  consider  the  question  of 
jurisdiction  in  regard  to  the  district  only.  In 
all  cases  of  contract,  suit  may  be  brought  in 
the  Circuit  Court  where  the  defendant  may  be 
found.  If  sued  out  of  the  district  in  which  he 
lives,  under  the  decisions  he  may  object,  but 
this  is  a  privilege  which  he  may  waive.  Where - 
ever  the  jurisdiction  of  the  person  will  enable 
the  Circuit  Court  to  give  effect  to  its  judgment 
or  decree,  jurisdiction  may  be  exercised.  But 
wherever  the  subject  matter  in  controversy  is 
local,  and  lies  beyond  the  limit  of  the  district, 
no  jurisdiction  attaches  to  the  Circuit  Court, 
sitting  within  it.  An  action  of  ejectment  can- 
not be  maintained  in  the  district  of  Michigan 
for  land  in  any  other  district.  Nor  can  an  ac- 
tion of  trespass  quare  clausum  fregit  be  prose- 
cuted where  the  act  complained  of  was  not  done 
in  the  district. 

Both  of  these  actions  are  local  in  their  char- 
acter, and  must  be  prosecuted  where  the  process 
of  the  court  can  reach  the  locus  in  quo. 

The  complainants  allege  that  the  defendants 
have  built  a  railroad,  crossing  their  road  several 
times;  have  entered  upon  their  grounds,  and, 
by  building  a  parallel  road  so  near  as  to  carry 
24 S*]  the  *same  line  of  passengers  and  freight, 
their  franchise  has  been  impaired.  That  they 
have  an  exclusive  right  to  nm  a  railroad  on 
the  route  stated,  and  that  they  have  been  seri- 
ously injured  by  the  defendants'  road. 

This  remedy  by  injunction  is  given  to  pre- 
vent a  wrong  for  which  an  action  at  law  can 
give  no  adequate  redress.  In  its  nature  it  is 
preventive  justice.  Where  the  wrong  has  been 
inflicted  before  an  injunction  was  applied  for, 
it  may  be  a  matter  of  doubt,  in  most  cases, 
whether  an  action  at  law  would  not  be,  at  first, 
the  appropriate  remedy.  But  whether  the  re- 
lief sought  be  at  law  or  in  chancery,  the  ques- 
tion of  jurisdiction  equally  applies. 

In  his  conflict  of  laws,  Mr.  Justice  Story 
*sy8  (sec.  463),  not  only  real  but  mixed  actions, 
such  as  trespass  upon  real  property*  are  prop- 
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erly  referable  to  the  forum  rei  sites.  Skinner 
V.  East  India  Company,  Law  Rep.  168;  Doul- 
son  V.  Matthews,  4  Term  R.  603;  Watts  v. 
Kinney,  €  Hill,  N.  Y.  82.  But  he  says  a 
court  of  chancery,  having  authority  to  act  in 
personam  will  act  indirectly,  and  under  quali- 
fications, upon  real  estate  situate  in  a  foreign 
country  by  reason  of  this  authority  over  the 
person,  and  it  will  compel  him  to  give  effect  to 
its  decree,  by  a  conveyance,  release,  or  other- 
wise, respecting  such  property.  Foster  v. 
Vassall,  3  Atk.  589;  1  Equity  Cases,  Abr. 
133;  Penn  v.  Lord  Baltimore,  1  Yes.  444;  Lord 
Cranstown  v.  Johnson,  3  Ves.  182,  183;  White 
V.  Hall,  12  Ves.  323;  Lord  Portarlington  v. 
Soulby,  3  Mylne  &  Keen,  104;  Massie  v.  Watts, 
6  Cranch,  148,  160.  In  this  last  case  the  Chief 
Justice  says:  "Upon  the  authority  of  these 
cases  (cited),  and  of  others  which  are  to  be 
found  in  the  books,  as  well  as  upon  general 
principles,  this  court  is  of  opinion  that,  in  a 
case  of  fraud  of  trust,  or  of  contract,  the  juris- 
diction of  a  court  of  chancery  is  sustainable 
wherever  the  person  be  foimd,  although  lands 
not  within  the  jurisdiction  of  that  court  may 
be  affected  by  the  decree."  In  another  part  of 
the  opinion  he  says:  "Was  this,  therefore,  to 
be  considered  as  involving  a  naked  question  of 
title;  was  it,  for  example,  a  contest  between 
Watts  and  Powell,  the  jurisdiction  of  the  Cir- 
cuit Court  of  Kentucky  would  not  be  sus- 
tained." 

If  the  court  had  acquired  jurisdiction  of  the 
person  by  his  being  within  the  State,  they  will 
compel  him,  by  attachment,  to  do  his  duty 
under  his  contract  or  trust,  and  enforce  the  de- 
cree in  rem,  by  his  executing  and  conveying  or 
otherwise,  as  justice  may  require,  in  respect  to 
lands  abroad.  White  v.  White,  7  G.  &  J.  208; 
Vaughan  v.  Barclay,  6  Whart.  392;  Watkins 
V.  Holman,  16  Pet.  25. 

The  controversy  before  us  does  not  arise  out 
of  a  contract,  nor  is  it  connected  with  a  trust 
expressed  or  implied.  An  exclusive  right  is 
claimed  by  the  complainants,  under  their  char- 
ters, *and  the  legislative  Acts  of  Indi-  [*244 
ana  connected  therewith,  to  construct  and  use 
a  railroad,  as  they  have  done,  from  the  City  of 
Michigan  to  the  western  line  of  the  State. 
And  they  complain  that  the  defendants  have 
unlawfully  entered  upon  their  grounds,  con- 
structed a  road  crossing  the  complainants'  road 
several  times,  and  materially  injuring  it,  by 
constructing  a  road  parallel  to  it.  Relief  is 
prayed  for  an  injury  threatened  or  done  to 
their  real  estate  in  Indiana,  and  to  their  fran- 
chise, which  is  inseparably  connected  with  the 
realty  in  that  State. 

In  the  investigation  of  this  case,  rights  to 
real  estate  must  be  examined,  which  have  been 
acquired  by  purchase,  or  by  a  summary  pro- 
ceeding under  the  laws  of  Indiana.  This  ap- 
plies, especially,  to  the  groimd  on  which  the 
complainants'  road  is  constructed,  and  to  other 
lauds  which  have  been  obtained,  for  the  erec- 
tion of  facilities  connected  with  their  road. 
And,  in  addition  to  this,  the  chartered  rights 
claimed  by  the  defendants,  and  the  right  as- 
serted by  them  to  construct  their  road  as  they 
have  done,  crossing  the  complainants'  road  and 
nmning  parallel  to  it,  must  also  be  investigated. 
Locality  is  connected  with  every  claim  set  up 
by  the  complainants,  and  with  every   wrong 
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charged  against  the  defendants.  In  the  course 
of  such  an  investigation,  it  may  be  necessary 
to  direct  an  issue  to  try  the  title  of  the  parties, 
or  to  assess  the  damages  complained  of  in  the 
bUl. 

It  will  readily  be  admitted,  that  no  action  at 
law  could  be  sustained  in  the  district  of  Michi- 
gan, on  such  ^ound,  for  injuries  done  in  India- 
ana.  No  action  of  ejectment,  or  for  trespass 
on  real  property,  could  have  a  more  decidedly 
local  character  than  the  appropriate  remedy  for 
the  injuries  complained  of.  And  is  this  char- 
acter changed  by  a  bill  in  chancery?  By  such 
a  procedure,  we  acquire  jurisdiction  of  the 
defendants,  but  the  subject  matter  being  local, 
it  cannot  be  reached  by  a  chancery  jurisdiction, 
exercised  in  the  State  of  Michigan.  A  state 
court  of  Michigan,  having  chancery  powers, 
may  take  the  same  jurisdiction,  in  relation  to 
this  matter,  which  belongs  to  the  Circuit  Coiu^ 
of  the  United  States,  sitting  in  the  district  of 
Michigan.  And  it  is  supposed  that  no  court  in 
that  State  could  assume  such  a  jurisdiction. 

But  there  remains  another  ground  of  objec- 
tion to  the  jurisdiction  in  this  case.  The  New 
Albany  and  Salem  Railroad  Company  is  not 
made  a  party  to  this  suit.  As  an  excuse  for 
this  omission,  it  is  alleged,  in  the  bill,  that  this 
company  being  a  corporation  by  the  laws  of 
the  State  of  Indiana,  of  the  same  State  as  the 
complainants,  it  cannot  be  made  a  party  with- 
out ousting  the  jurisdiction  of  the  court.  This 
is  true;  and  if  the  relief  prayed  for  by  the  com- 
plainants can  be  given  without  impairing  the 
rights  of  this  Company,  imder  the  Act  of  1839, 
the  jurisdiction  may  be  exercised. 
245*]  •The  complainants  contend  that  this 
company  is  not  a  necessary  party,  and  that  no 
decree  is  asked  against  it. 

The  right  claimed  by  defendants  to  construct 
their  road  as  stated  in  the  bill,  was  derived 
solely  from  the  New  Albany  and  Salem  Com- 
pany. The  contract  under  which  this  claim  is 
made,  is  referred  to  in  the  bill,  and  is,  conse- 
quently, a  part  of  it.  It  is  stated  in  the  con- 
tract that  this  Company,  "both  for  the  public 
good  and  their  own  interest,  deemed  it  impor- 
tant to  extend  its  road  to  Michigan  City,  and 
thence  westward  by  the  State  line  of  Illinois, 
etc."  And  it  is  also  stated  that  the  Michigan 
Central  Bailroad  Company  were  willing  to  sub- 
scribe for  five  hundred  thousand  dollars  of  the 
stock  of  the  New  Albany  and  Salem  Railroad 
Company  upon  certain  conditions,  as  well  as 
to  build  the  entire  line  of  railroad  from  Michi- 
gan City  to  the  Illinois  State  line,  provided 
they  can  have  the  use  and  control  of  the  same, 
until  the  costs  of  the  same  shall  be  re-imbursed 
to  it,  etc.  The  payment  of  the  stock  to  the 
New  Albany  road,  as  one  of  the  conditions, 
was  to  be  made  by  installments  stipulated,  a 
large  part  of  which  are  yet  unpaid.  And  to 
re-imburse  the  Michigan  Company  a  million  of 
dollars  were  assumed  as  the  cost  of  the  road, 
from  Michigan  City  to  the  western  line  of  the 
State,  which  sum,  if  paid  in  forty  years,  with 
interest  at  five  per  cent,  per  annum,  the  rail- 
road to  be  constructed  by  the  Michigan  Com- 
pany, with  all  its  equipments,  shall  become  the 
property  of  the  New  Salem  Company,  and  the 
mortgage  or  pledge  of  the  contract  shall  cease. 

In   the  argument  it   was  contended  by  the 
romplainunts,  that  under  no  Act  or  Acts  of  the 
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Indiana  Legislature  have  the  New  Albany  and 
Salem  Company  a  right  to  construct  a  railroad 
further  north  than  Crawfordsville.  That  cer- 
tain words  used  in  the  Act  of  February  11th, 
1848,  giving  the  Company  power  to  "extend 
their  road  to  any  other  point  or  points  than 
those  indicated  by  the  location  heretofore  made 
by  the  authority  of  the  State,"  were  necessarily 
limited  to  the  points  named  in  previous  Acts, 
New  Albany,  Salem,  and  Crawfordsville.  And 
that  in  extending  the  road  from  CrawfordsvUle 
north  to  Michigan  City,  and  thence  west  par- 
allel with  the  complainants'  road  to  the  west- 
em  line  of  the  State  of  Indiana,  it  was  located 
without  any  legal  authority. 

From  the  above  it  appears  that  the  validity 
of  the  New  Albany  and  Salem  charter  is  in- 
volved in  this  case,  for  between  two  and  three 
hundred  miles,  from  Crawfordsville  to  Michi- 
gan City,  and  thence  to  the  western  line  of  the 
State  of  Indiana.  The  construction  of  that 
road  has  been  nearly,  if  not  entirely,  completed, 
at  an  expenditure  of  between  two  and  three 
millions  of  dollars.  And  in  addition  to  this, 
it  appears  from  the  contract  *made  [*24tt 
between  this  Company  and  the  Michigan  Com- 
pany that,  as  one  of  the  conditions  of  the  con- 
tract, the  latter  Company  subscribed  in  stock 
to  the  New  Albany  and  Salem  road,  half  a 
million  of  dollars,  a  part  of  which  sum  only 
has  been  paid. 

Now,  if  this  court.  In  giving  the  relief  prayed 
for  by  the  complainants,  should  find  it  neces- 
sary to  declare  that  the  above  charter  gave  no 
authority  to  the  New  Albany  Company  to 
locate  and  construct  their  road  nortli  of  Craw- 
fordsville, it  would  be  ruinous  to  that  Com- 
pany. And  it  is  clear,  that  any  decision  which 
shall  declare  the  road  from  Michigan  City  to 
the  western  line  of  the  State  of  Indiana,  with- 
out the  protection  of  law,  must  equally  apply 
to  the  road  from  Michigan  City  to  Crawfords- 
ville, as  they  were  located  and  built  under  the 
same  authority.  This  question  is,  therefore, 
vitally  interesting  to  the  New  Albany  Com- 
pany; and  by  the  bill  we  are  called  to  decide 
that  question,  although  that  Company  is  not 
made  a  party  to  the  suit.  It  is  impossible  to 
grant  the  relief  prayed,  without  deeply  affect- 
ing the  New  Albany  Company.  If  their  charter 
should  be  held  good,  as  claimed  by  that  Com- 
pany, an  injunction  against  the  defendants 
would  materially  injure  the  New  Albany  Com- 
pany, as  it  would  not  only  impair  the  contract 
made  with  the  defendants,  in  regard  to  the 
road  from  Michigan  City  westward  to  the  State 
line,  but  it  would,  probably,  release  the  defend- 
ants from  a  subscription  of  half  a  million  to 
the  stock  of  the  Crawfordsville  road,  or  at 
least  from  the  payment  of  the  part  of  that 
subscription  which  has  not  been  paid. 

The  Act  of  1839  provides,  that  "where,  hi 
any  suit  at  law  or  in  equity  commenced  in  any 
court  of  the  United  States,  there  shall  be  sev-. 
eral  defendants,  any  one  or  more  of  whom 
shall  not  be  inhabitants  of,  or  found  within 
the  district,  jurisdiction  may  be  entertained, 
but  the  judgment  or  decree  shall  not  conclude 
or  preclude  other  parties.  And  the  non-joinder 
of  parties  who  are  not  inhabitants,  or  found 
within  the  district,  shall  constitute  no  matter 
of  abatement,  or  other  objection  to  said  suit.** 

The  provision  of  this  Act  is  positive,  and  hi 
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(^dinary  cases  no  difficulty  could  arise  in  giv- 
ing effect  to  it;  but  in  a  case  like  the  present, 
where  a  court  cannot  but  see  that  the  interest 
of  the  New  Albany  Company  must  be  vitally 
affected,  if  the  relief  prayed  by  the  complain- 
ants be  given,  the  court  must  refuse  to  exercise 
jurisdiction  in  the  case,  or  become  the  instru- 
ment of  injustice.  In  such  an  alternative  we 
are  bound  to  say,  that  this  case  is  not  within 
the  statute.  On  both  the  grounds  above  stated 
we  think  that  the  Circuit  Court  has  no  jiuris- 
diction. 

The  judgment  of  that  court,  in  dismissing  the 
bill,  is  therefore  affirmed. 

247*]  ^Messrs.  Justices  Catron  and  Camp- 
bell delivered  separate  opinions.  Mr.  Justice 
Daniel  dissented. 

Mr.  Justice  Catron: 

The  Northern  Indiana  Railroad  Company 
and  the  Railroad  Commissioners  for  the  West- 
em  Division  of  the  Buffalo  and  Mississippi 
Railroad  Company,  filed  their  bill  againftt  the 
Michigan  Central  Railroad  Company,  in  the 
Circuit  Court  of  the  United  States  in  the  Dis- 
trict of  Michigan,  seeking  an  injunction  against 
the  defendant  to  prevent  the  Michigan  Com- 
pany from  laying  down  and  using  a  railroad 
around  the  southern  end  of  Lake  Michigan, 
and  within  the  State  of  Indiana;  which  road 
crosses  the  road  of  the  complainants,  and  runs 
near  to  and  parallel  with  it,  and,  as  the  com- 
plainants allege,  will  materially  withdraw  their 
profits.  And  the  complainants  insist  that  they 
nave  a  monopoly  by  their  charter  to  construct 
the  only  road  near  to  and  around  the  southern 
end  of  the  lake,  and  that  the  defendant  has 
violated  the  chartered  rights  secured  to  the 
complainants. 

The  bill  was  demurred  to,  and  the  demurrer 
was  sustained  by  the  Circuit  Court.  The  first 
cause  of  demurrer  set  forth  is,  that  the  com- 
plainants have  not,  by  their  bill,  made  such 
case  as  entitles  them  to  any  discovery  oi*  relief 
against  the  defendant  as  to  the  matters  con- 
tained in  the  bill,  or  any  of  them;  and  the  judg- 
ment of  the  court  is  prayed  whether  the  defend- 
ant shall  be  compelled  to  make  further  answer; 
and  on  this  state  of  pleadings,  the  question 
standing  in  advance  of  all  others  is,  whether 
the  Circuit  Court  had  jurisdiction  to  entertain 
the  bill,  as  between  these  parties,  independent 
of  the  merits  of  the  case  set  forth.  The  bill 
alleges  that  the  Northern  Indiana  Railroad 
Company,  and  the  Commissioners  of  the  Buf- 
falo Company  were,  severally,  corporations 
created  by  the  State  of  Indiana,  and  were  doing 
business  in  said  State  according  to  their  char- 
ters; ''and  are,  in  meaning  and  contemplation 
of  the  Constitution  and  laws  of  the  United 
States,  citizens  of  the  State  of  Indiana,  and 
entitled  to  be  deemed  and  taken  as  such  citi- 
aens  for  all  the  purposes  of  suing  and  being 
sued,  and  for  the  purposes  of  this  bill  of  com- 
print." 

A  corporation  is  composed  of  many  indi- 
vidual members,  having  a  joint  interest,  and  a 
joint  right  to  sue  in  their  corporate  name;  and 
the  consideration  here  presented  is,  whether  a 
state  law,  creating  the  corporation,  makes  such 
corporation  "a  citizen,"  according  to  the  Con- 
stitution, regardless  of  the  fact  where  its  mem- 
bers reside.  If  the  corporation  be  such  citizen, 
14  Ij.  ed. 


then  every  member  of  the  corporate  body 
might  reside  in  Michigan,  and  yet  have  the 
right  to  sue  citizens  of  Michigan  there  in  the 
United   fetates   court. 

*The  Constitution  gives  jurisdiction  ['248 
to  the  courts  of  the  Union,  "between  citizens 
of  difi'erent  states."  Now,  if  it  be  true,  that 
corporations — such  as  for  making  roads,  etc.— 
be  citizens  in  the  established  sense  of  the  Con- 
stitution, it  must  have  been  thus  settled  in  the 
case  of  The  Louisville  Railroad  Company  v» 
Letson,  2  How.  497;  as,  previous  to  that  de- 
cision (made  in  1844),  this  court  did  not  sup- 
pose that  a  corporation  was  a  citizen.  Nor  was 
any  such  question  presented  in  Letson's  case; 
far  from  it. 

Letson  sued  the  railroad  company  in  cove- 
nant, by  their  corporate  name,  distinctly  aver- 
ring that  the  members  of  the  company  were 
citizens  of  South  Carolina,  and  that  the  plain- 
tiff was  a  citizen  of  New  York. 

The  defendant  pleaded  in  abatement,  that 
Rutherford  and  Baring,  two  of  the  stockholders, 
were  citizens  of  North  Carolina;  and  that  the 
State  of  South  Carolina  was  also  a  stockholder. 
To  this  plea  there  was  a  demiurer,  which  was 
sustained  in  the  Circuit  Court  and  in  this  court. 

It  was  held,  1.  That  the  State  could  not  ob- 
ject, as  she  stood  on  the  foot  of  every  other 
individual  stockholder  and  need  not  be  sued; 
and, 

2.  That  fugitive  stockholders,  who  were 
changing  every  day,  and  quite  too  numerous  to 
be  included  in  a  suit,  need  not  be  made  parties 
of  record. 

This,  from  the  report  of  the  case,  seems  to 
have  been  the  unanimous  opinion  of  the  mem- 
bers of  this  court,  who  were  present  at  the 
time;  certainly  it  was  my  opinion. 

The  president  and  directors  of  the  railroad 
company  were  alleged  to  be,  and  admitted  to 
be  by  their  plea,  citizens  of  South  Carolina; 
they  represented  the  stockholders,  and  were 
their  trustees,  and  whose  acts  were  binding  on 
the  stockholders.  This  state  of  parties  con- 
formed to  the  Act  of  Congress  of  1839,  and  the 
spirit  of  the  47th,  48th,  49th  and  50th  rules 
for  the  government  of  chancery  practice  in  the 
federal  courts,  adopted  in  1842. 

It  is  now  assumed,  that  Letson's  case  over- 
ruled the  decision  in  Strawbridge  v.  Curtis,  3 
Cranch,  276.  That  decision  imdoubtedly  pro- 
ceeded on  the  true  rule. 

There  were  various  complainants  to  a  bill  in 
equity;  and  the  bill  alleged  that  some  of  the 
complainants  were  citizens  of  Massachusetts, 
where  the  suit  was  brought;  and  that  the  de- 
fendants were  also  citizens  of  Massachusetts, 
except  Curtis,  who  was  stated  to  be  of  Ver- 
mont, and  a  subpoena  was  served  on  him  in 
that  State.  There,  it  was  held,  "that  each 
distinct  interest  should  be  represented  by  per- 
sons, all  of  whom  are  entitled  to  sue,  or  may 
be  sued,  in  the  federal  courts."  A  bill  thus 
framed  could  not  at  this  day  be  treated  seri- 
ously. 

•The  next  case  supposed  to  be  in  con-  f*249 
flict  with  Letson's  case  is  that  of  The  United 
States  Bank  v.  Devereux,  5  Cranch,  61.  The 
old  Bank  of  the  United  States  sued  Devereux 
and  Robertson,  in  the  Circuit  Court  of  Georgia, 
alleging  that  it  was  a  Corporation  established 
under  an  Act  of  Congress  of  1791 ;  and  alleging, 
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further,  that  the  petitioners,  the  President, 
Directors  and  Ck)mpany  of  the  Bank  of  the 
United  States,  were  citixens  of  the  State  of 
Pennsylvania;  and  that  Devereux  and  Robert- 
son, the  defendants,  were  citizens  of  Georgia; 
jtnd  this  averment  was  held  sufficient  by  the 
-oourt. 

That  Letson's  case  overruled  that  of  The  R. 
R.  Bank  of  Vicksburg  v.  Slocum  et  al.,  is  true; 
and  it  was  justly  overruled,  as  I  think.  Slocum, 
Richards  &  Company  sued  the  Bank,  alleging 
that  they  were  citizens  of  Louisiana,  and  that 
the  President,  Directors  and  Company  of  the 
Bank  were  citizens  of  Mississippi.  The  Bank 
pleaded  in  abatement,  that  Lambeth  and 
Thompson,  two  of  the  stockholders,  were  citi- 
zens of  Louisiana.  And  this  court  sustained 
that  plea;  whereas  according  to  Letson's  case, 
it  was  quite  immaterial  where  the  stockholders 
resided,  so  that  the  president  and  directors 
were  citizens  of  the  state  where  the  suit  was 
brought. 

What  a  corporation  is,  was  very  fully  dis- 
<}ussed  in  Devereux's  case,  6  Cranch;  nor  will  I 
discuss  it  further  here,  as  I  do  not  feel  called 
on  to  prove,  to  the  legal  profession  of  this 
country,  that  a  corporation  is  not  a  citizen. 
And  as  no  averment  is  made  in  the  bill  before 
us,  that  the  president  and  directors  of  the  cor- 
poration suing,  are  citizens  of  different  states 
from  the  president  and  directors  of  the  cor- 
porations sued,  I  think  the  demurrer  ought  to 
be  sustained,  and  the  court  below  instructed  to 
dismiss  the  bill. 

I  view  this  assumption  of  citizenship  for  a 
corporation  as  a  mere  evasion  of  the  limits  pre- 
scnb<Ml  to  the  United  States  courts  by  the  Con- 
stitution. The  profitable  corporations  are 
owned  in  a  great  degree  in  the  cities;  there  the 
president  and  directors  often  reside;  whilst  the 
charter  was  granted  in  another  state,  and  there 
the  owners  keep  an  agency,  the  business  be- 
ing in  fact  conducted  in  the  city. 

Now,  these  owners  and  directors  may  sue 
their  next  neighbors  of  their  own  state  and 
city,  in  the  United  States  Courts,  according  to 
the  rule  that  the  corporation  is  a  citizen  of  the 
state  where  it  was  created,  and  that  jurisdic- 
tion depends  on  this  sole  fact.  ^ 

Mr.  Justice  Daniel: 

Could  I  consent  to  pronounce  from  this 
bench  an  opinion  deemed  by  myself  extraju- 
dicial, and  tnerefore  without  authority,  I  might 
attempt  an  argument  to  expose  the  irregularity 
and  impotence  of  an  adjudication  confined,  by 
250*]  law,  within  •prescribed  geographical 
limits,  with  respect  to  subjects  purely  local, 
whenever  it  should  be  attempted  to  extend  the 
operation  of  such  adjudication  beyond  the 
locus  to  which  the  law  has  allotted  it.  For  of 
this  character  has  been  the  action  of  the  Circuit 
Court  upon  the  controversy  of  these  two  Cor- 
porations now  before  us.  The  Northern  Indi- 
ana Railroad  Company,  incorporated  by  the 
State  of  Indiana,have  complained  of  an  invasion 
of  their  local  rights,  a  tort  to  real  property 
situated  within  the  Territory  of  Indiana,  by  a 
company  incorporated  by,  and  situated  within, 
the  State  of  Michigan,  and  the  Circuit  Court 
for  the  State  of  Michigan,  limited  in  its  cog- 
Tiizance  of  local  matters  to  the  territory  of 
that  State,  has  undertaken  to  adjudicate  upon^ 


the  merits  of  this  complaint.     But  irregular 
and  futile  as  is  the  action  of  the  Circuit  Court 
of  Michigan,  and  as  it  is  by  all  here  admitted 
to  have  been,  can  it  have  been  more  irregular 
than  is  the  undertaking,  on  the  part  of  this 
tribunal,  to  pronounce  authoritatively  upon  the 
character  of  the  acts,  or  tEe  relative  rights  and 
powers  of  the  parties,  over  which  the  Circuit 
Court  of  Michigan  has  claimed  cognizance?    Is 
not  the  warrant  for  cognizance  by  the  Circuit 
Court  and  by  this  tribunal  essentially,  nay,  pre- 
cisely, the  same?     Are  they  not  both  to  be 
found,  if  existing  at  all,  in  the  Constitution  of 
the  United  States?  And  is  it  not  indispensable 
that  such  a  cognizance  should  be  regularly  and 
certainly  vested  in  the  Circuit  Court,  before 
this  court  can  sanction  its  validity?  If  it  be 
asked,  by  what  provision  of  the  Constitution  the 
Circuit  Court  could  assume  jurisdiction  of  the 
present  controversy,  it  must,  of  necessity,  be 
referred  to  that  (2  sec.  Sd  art.)  provision  which 
extends  the  judicial  power  to  controversies  be- 
tween citizens   of  different   states.     This,  in- 
deed, is  admitted;   and  the  admission  carries 
with  it  inevitably  the  implication  that  a  corpo- 
ration can  and  must,  for  certain  purposes,  be- 
come a  citizen,  and  must,  ex  necessitate,  possess 
the  attributes  of  citizenship  in  order  to  obtain 
access  to  a  court  of  the  United  States.    Having, 
on  a  former  occasion  (vide  the  case  of  Bundle 
et  al  y.  The  Delaware  and  Raritan  Canal  Com- 
pany, 14  How.  96),  endeavored  to  expose  the 
incongruities  involved  in,  and  incident  to,  this 
anomalous  conception,  I  will  not  now  attempt 
a  further  enumeration   of  them  beyond   this 
obvious  remark,  that  citizenship  and  corporate 
existence,  created  by  state  authority,  being  de- 
creed by  this  court  to  be,  to  some  extent  at 
least,  identical,  as  must  be  the  case  to  author- 
ize this  court  to  call  the  parties  before  them,  it 
must  follow  that,  to  the  same  extent,  a  corpo- 
ration can  be  a  citizen,  and  a  citizen  can  become 
a  corporation.    The  process  by  which  the  latter 
transformation  may  be  accomplished  has  not  yet 
been  pointed  out,  *we  are  told,  by  the  [*251 
English  jurists,  and  by  the  decisions  of  the 
English  courts,  and  so,  too,  in  the  case  of  The 
Bank  of  the  United  States  v.  Devereux,  it  is 
laid  down  by  Marshall,  Ch.  J.,  that  a  corpora- 
tion is  an  invisible,  intangible,  artificial  crea- 
ture.   In  one  sense,  at  least,  the  citizen  may 
render  himself  invisible  and  intangible — ^he  maj 
abscond.    In  what  signification  he  must  become 
artificial,  amongst  the  infinite  varieties  which 
may  be  imaging,  will  present  a  question  more 
difficult  to  be  determined.    But  in  the  posses- 
sion of  a  portion  even  of  his  corporate  attributes, 
the  citizen  may  be  deemed  a  quasi  corporation, 
when  it  shall  be  thought  convenient;  and  will, 
doubtless,  in  that  chrysalis  condition,  furnish 
as  just  a  representation  of  the  integral  legal 
entity,  as  the  latter,  in  the  shape  of  a  quasi 
citizen,  can  ever  supply  of  the  real,  material, 
and  social  being  with  whom  it  is  sought  to 
identify  it. 

Powerless  and  vain  as  probably  ever  will  be 
the  "still  small  voice"  of  a  humble  individ- 
ual, in  opposition  to  the  united  declaration 
of  those  justly  considered  the  learned  and 
the  wise,  still,  under  the  most  solemn  con- 
viction of  duty,  the  effort  can  never  be  for- 
borne to  raise  that  humble  voice  in  accents  of 
alarm  at  whatever  is  believed  to  threaten  even 
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the  sacred  bark  in  which  the  safety  both  of  the 
States  and  of  the  United  States  is  freighted.  I 
hold  that,  beyond  the  Constitution  of  the 
United  States,  there  is  no  federal  government, 
either  in  the  mass  or  in  the  detail.  That  be- 
yond the  pale  and  limits  prescribed  b^  that 
instrument,  to  be  interpreted,  not  oy  indirect  or 
ingenious  or  forced  constructions,  or  by  remote 
implications,  but  by  the  plain  and  common- 
sense  import  of  its  language,  a  language 
familiar  to  the  common  and  general  imder- 
standing,  all  is  unwarranted  assumption  and 
wrong — a  termination  of  all  legitimate  federal 
power.  Whilst,  therefore,  I  profess,  as  I  really 
feel,  my  belief  in  the  wisdom  and  purity  of 
those  who  think  themselves  justified  m  what  I 
regard  as  an  infringement  upon  the  terms  and 
objects  of  our  only  charter,  I  am  constrained 
to  record  my  solemn  protest  against  their  doc- 
trine and  their  act. 

On  these  grounds  I  dissent  from  the  opinion 
just  pronounced,  and  think  that  this  cause 
should  have  been  remanded  to  the  Circuit 
Court,  with  directions  to  dismiss  it,  as  one  over 
which  the  courts  of  the  United  States  can  have 
no  jurisdiction  with  respect  to  the  parties. 

Kr.  Justice  Campbell: 

I  concur  fully  in  the  opinion  of  the  court 
denying  jurisdiction  to  the  Circuit  Court  to 
entertain  this  bill.  The  objection  made  in  the 
opinion  to  the  exercise  of  jurisdiction,  and 
which  is  fairly  presented  by  the  record,  is 
sufficient  to  dispose  of  the  case.  The  court 
252*]  'has  declined  to  determine  any  question 
upon  the  averments  of  the  bill,  in  regard  to  the 
eitizenship  of  the  parties.  The  question  is  left 
exactly  where  it  was  when  this  case  was  pre- 
sented. I  state  these  facts,  tbat  no  inference 
may  be  drawn  to  the  contrary,  and  that  the 
decision  of  the  court  may  not  be  misunderstood. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Michigan, 
and  was  argued  by  counsel;  on  consideration 
whereof,  it  is  the  opinion  of  this  court,  that 
the  Circuit  Court  had  no  jurisdiction  of  the  case, 
and  on  that  ground  the  bill  was  properly  dis- 
missed; there  was,  therefore,  no  error  in  the  de- 
cree of  said  court.  Whereupon,  it  is  now  here 
ordered,  adjudged  and  decreed  by  this  court, 
that  the  decree  of  the  said  Circuit  Court  in  this 
eause  be,  and  the  same  is  hereby  affirmed,  with 
eosts. 


ERaSTUS  CORNING  and  John  P.  Winslow, 
Plaintiffs  in  Error, 

V. 

PETER  A.  BURDEN. 

Patents — differences  between  machine  and 
process — Evidence — defendant's  patent  ad- 
missible. 


Id  a  suit  brouebt  for  an  Infringement  of  a  patent 
rtffbt,  tbe  defendant  ought  to  be  allowed  to  give  In 
evidence  the  patent  under  which  he  claims,  al- 
though junior  to  the  plaintiff's  patent. 

Burden's  patent  for  "a  new  and  useful  machine 
for  rolllDg  puddlers'  balls  and  other  masses  of  iron, 
in  the  manufacture  of  iron/'  was  a  patent  for  a 
machine,  and  not  a  process,  althougli  the  language 
of  the  claim  was  equivocal. 

The  difference  explained  between  a  process  and  a 
machine. 

Hence,  it  was  erroneous  for  the  Circuit  Court  to 
exclude  evidence  offered  to  show  that  the  practical 
manner  of  giving  effect  to  the  principle  embodied 
in  the  machine  of  the  defendants  was  different 
from  that  of  Burden,  the  plaintiff  ;  that  tbe  machine 
of  the  defendants  produced  a  different  mechanical 
result  from  the  other;  and  that  the  mechanical 
structure  and  mechanical  action  of  the  two  ma- 
chines were  different. 

Evidence  offered  as  to  the  opinion  of  the  witness 
upon  the  construction  of  the  patent,  whether  it 
was  for  a  process  or  a  machine,  was  properly 
rejected. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  States 
for  the  Northern  District  of  New  York. 

Peter  A.  Burden,  as  assignee  of  Henry  Bur- 
den, brought  his  action  against  Coming  and 
Winslow,  for  a  violation  of  a  patent  granted  to 
Henry,  as  the  original  and  first  inventor  and 
discoverer  of  a  new  and  useful  machine  for 
rolling  puddle  balls  or  other  masses  of  iron,  in 
the  manufacture  of  iron. 

What  took  place  at  the  trial  is  set  forth  in 
the  opinion  of  the  court.  Under  the  instruc- 
tions of  the  Circuit  Court,  the  jury  found 
•a  verdict  for  the  plaintiffs,  with  $100  [•253 
damages;  upon  which  the  defendants  brought 
the  case  up  to  this  court  by  a  writ  of  error. 

It  was  argued  by  Messrs.  Seymour  and  Kel- 
ler for  the  plaintiffs  in  error,  and  by  Messrs. 
Fitzgerald  and  Stevens  for  the  defendants  in 
error. 

Each  one  of  the  four  counsel  filed  a  separate 
brief.    The  points  presented  on  the  part  of  the 

glaintiffs  in  error  are  taken  from  the  brief  of 
[r.  Seymour,  and  those  on  the  part  of  the  de- 
fendant in  error  from  the  brief  of  Mr.  Stevens. 

Points  and  Authorities  submitted  on  the  part 
of  the  Plaintiffs  in  Error. 

First  Exception  to  the  charge.  The  court 
erred  in  charging  the  jury  that  ''the  letters  pat- 
ent which  have  been  given  in  evidence  by  the 
plaintiff  are  for  a  new  process,  mode  or  method 
of  converting  puddlenr  balls  into  blooms  by 
continuous  pressure  and  rotation  of  the  balls 
between  converging  surfaces,  thereby  dispensing 
with  the  hammer,  alligator  jaws  and  rollers, 
accompanied  by  manual  labor,  previously  in 
use  to  accomplish  the  same  purpose;  and  the 
said  letters  patent  secure  to  the  patentee  the 
exclusive  right  to  construct,  use  and  vend  any 
machine  adapted  to  accomplish  the  objects  of 
his  invention,  as  above  specified,  by  the  process, 
mode,  or  method  above  mentioned." 

I.  The  court  erred  in  charging  the  jury  that 
Burden's  patent  was  for  a  new  process,  mode, 
or  method. 

A  process  or  mode  may  be  patented.    (Curtis, 


NoTK. — Patents:  distinction  between  inventions 
«nd  processes;  where  tbe  latter  patentable. 

There  is  a  marked  difference  between  tbe  inven- 
tion «f  a  new  process  by  which  a  known  fabric, 
prodact,  or  manufacture  Is  produced  in  a  better 
and  cheaper  manner,  and  the  discovery  of  a  new 
compound,  substance  or  manufacture,  having  qual- 
ities wbi<*b  do  not  exist  in  any  other  material. 
14  li.  ed. 


In  the  flrst  case  the  inventor  can  pateot  nothing 
but  his  process,  and  not  bis  composition  of  matter ; 
in  the  latter,  both  are  patentable,  as  one  discoverr 
or  invention.  Goodyear  v.  Tbe  Railroad,  2  Wail. 
Jr.  C.  C.  356. 

The  application  of  an  old  process  to  the  manu- 
facture of  an  article  to  which  It  had  never  before 
been  applied — as  an  improvement  In  tbe  applica- 
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pp.  G5-71,  73,  and  cases  there  cited,  from  sec. 
77  to  sec.  83. 

1.  Burden  did  not  patent  a  process,  but  a 
machine. 

What  he  designed  to  cover  by  his  patent  is  to 
be  gathered  from  the  patent  iUelf,  the  specifica- 
tion, and  its  summing  up.  Webster  on  Sub- 
ject Matter,  p.  18,  and  note  Z;  Davoll  v.  Brown, 
I  Wood.  &  M.  59;  Russell  v.  Crowley  et  al.  1 
Cromp.,  Mees.  &  R.  864;  Moody  v.  Fiske,  2 
Mason,  112;  Rex  v.  Cutler,  1  Starkie,  283;  Le- 
roy  V.  Tatham,  14  How.  156,  171;;  Wyeth  v. 
Stone,  1  Story,  285;  Gray  v.  James,  Peters'  C. 
0.  394,  400;  Mr.  Justice  Nelson's  Opinion,  in 
Appendix  A,  annexed. 

2.  Burden's  patent  claims  that  he  has  in- 
vented a  new  and  useful  machine,  etc.,  not  a 
process. 

3.  The  specification,  which  purports  to  be  a 
part  of  the  letters  patent,  states  the  invention 
to  consist  in  a  "machine,"  not  in  a  process. 
254*]  4.  *The  summing  up  of  the  specifica- 
tion, or  the  claim,  is  substantially  for  a 
"machine." 

And  he  specifies  three  modes  of  applying  the 
principle  of  his  invention;  thus  complying  with 
the  requisition  of  the  sixth  section  of  the  Act 
of  1836,  in  reference  to  all  patents  for  machines, 
and   for   machines   only. 

The  preparing  of  puddlers'  balls  is  not  claimed 
as  an  invention,  nor  could  it  be,  for  it  is  as 
old  as  the  art  of  making  iron  by  the  process  of 
puddling.  See  Encyclopaedia  Americana,  Vol. 
VTI.,  art.  Iron,  p.  72.  The  preparing  puddlers' 
balls  by  pressure  is  not  claimed,  for  that,  too, 
is  old.  lb.  But  the  claim  is  for  the  invention 
of  the  new  mechanism  for  preparing  puddlers' 
balls. 

II.  An  invention,  such  as  Burden's  is  de- 
scribed to  be  in  the  patent  and  specification,  is, 
upon  the  authority  of  elementary  works,  and 
the  decisions  of  our  courts,  a  machine,  and  not 
a  process. 

The  distinction  between  a  patent  for  a  ma- 
chine and  a  patent  for  a  process  is  well  known. 

1.  A  patent  for  a  machine  is  defined  by 
Curtis,  sec.  93,  as  follows:  *'If  the  subject  of 
the  invention  or  discovery  is  not  a  mere  func- 
tion, but  a  function  embodied  in  some  particu- 
lar mechanism,  whose  mode  of  operation  and 
general  structure  are  pointed  out,  and  which  is 
designed  to  accomplish  a  particular  purpose, 
function  or  effect,  it  will  be  a  machine  in  the 
sense  of  the  patent  law." 

If  the  specification  describes  "not  a  mere 
function,  but  a  machine  of  a  particular  struc- 


ture, whose  modes  of  operation  are  pointed  out 
to  accomplish  a  particular  purpose  or  end,  the 
patent  is  for  a  machine,  and  not  for  a  principle 
or  function  detached  from  machinery."  Blanch - 
ard  v.  Sprague,  3  Sumn.  540. 

A  method  or  process  may  be  the  subject  of  a 
patent.  See  Phillips,  pp.  93,  94;  Curtis,  sees. 
80,  81. 

Among  the  cases  cited  (see  Curtis,  sec.  79)  of 
patents  for  a  method,  or,  as  the  writer  ex- 
presses it,  "for  the  practical  application  of  a 
known  thing  to  produce  a  particular  efi'ect,"  are 

Hartley's  invention  to  protect  buildings  from 
fire  by  the  application  of  plates  of  metal.  See, 
also,  Webster's  Patent  Cases,  pp.  54,  55,  56, 
and  note,  pp.  55  and  56. 

Forsyth's  patent  for  the  application  of  deto- 
nating powder,  which  he  did  not  invent,  to  the 
discharge  of  artillery,  mines,  etc. 

In  this  case  the  patentee  succeeded  in  an  ac- 
tion against  the  party  using  a  lock  of  difi'erent 
construction  from  any  shown  in  the  drawings 
annexed  to  his  specification,  and,  as  Curtis 
says,  "thus  established  his  right  to  the  exclu- 
sive use  and  application  of  detonating  powder 
as  priming,  whatever  the  construction  of  the 
lock  by  which  it  was  discharged."  Webster** 
Patent  Cases,  pp.  95,  97,  note. 

^Hall's  patent  for  the  application  of  [*955 
the  flame  of  gas  to  singe  off  the  superfluous 
fibres  of  lace,  and  other  goods,  is  another  of 
this  class.    Web.  Pat.  Cases,  p.  99. 

The  plaintifl'  had  a  verdict  founded  on  his 
sole  right  to  use  gas  flame  for  the  clearing  of 
fibres  from  lace.  Curtis,  p.  67,  n.  1;  Web. 
Pat.  Cases,  pp.  100,  103;  Neilson  v.  Harford, 
Web.  Pat.  Cases,  191,  etc.;  Neilson  v.  Thomp- 
son, Web.  Pat.  Cases,  275;  The  Househill  Co. 
V.  Neilson,  Web.  Pat.  Cases,  673;  Boulton  v. 
Bull,  2  H.  Bl.  492;  Clegg's  Patent,  Web.  Pat. 
Cases,  103;  Morse's  Patents;  McClurg  v.  Kings - 
land,  1  How.  202;  Russell  v.  Cowley,  Web.  Pat. 
Cases,  459. 

2.  The  preparing  a  puddler's  ball  is  reducing 
and  compacting  it  by  pressure  into  the  form  of 
a  bloom.  See  Encyclopfiedia  Americana,  Vol. 
VII.,  art.  Iron,  p.  72;  Nicholson's  Op.  Aicchanic^ 
pp.  334,  335;  Ure's  Die.  of  Arts  and  Manu- 
facturs,  p.  703. 

If  Burden's  claim,  then,  is  for  the  reducing 
and  compacting  the  ball  by  pressure  into  the 
form  of  a  bloom,  it  is  a  claim  for  a  process 
long  before  known  in  the  manufacture  of  iron, 
and  would  therefore  be  void  for  want  of 
novelty. 

To  avoid  this  difficulty,  the  statement  of  the- 


tlon  of  palm  leaf  to  stufBn?  bods  which  had  been 
uspd  In  preparing  hair  for  the  same  purpose — Is  not 
patentable.  Howe  v.  Abbott.  2  Story,  C.  C.  100; 
Brown  v.  Piper,  91  U.  S.  37. 

A  process  la  a  mode  of  treatment  of  certain  ma- 
terials to  produce  a  given  result :  an  act  or  series 
of  acts  performed  upon  the  subject  matter  to  be 
transformed  or  reduced  to  a  different  state  or 
thing.  A  new  and  useful  process  Is  an  art,  and  just 
as  patentable  as  a  piece  of  machinery.  Cochrane 
V.   Deener,  94  U.  8.  780. 

A  process  may  be  patentable  Irrespective  of  the 
Instrumentalities  usea.  The  machinery  may  not 
be  new  or  patentable,  while  the  process  may  be.  lb. 

In  such  case  the  patent  Is  not  confined  to  the  par- 
ticular tool  or  machine  designated.  The  use  of  any 
other,  the  general  process  being  the  same,  Is  an  in- 
fringement,   lb. 

Although  an  Inventor  has  obtained  a  patent  for 
a  process,  he  may  have  another  for  the  product. 
Jones  V.  Bewail,  8  Cliff.  563. 
684 


So  an  inventor  of  a  new  process  in  the  arts  can 

F latent  separately  both  the  art  and  the  manufacture, 
le  cannot  combine  them  in  one  claim.     Merrill  v. 
Yeomans,  1  Holmes,  331. 

Combinations,  some  of  the  elements  of  wbldk 
are  old  and  some  new,  may  be  patented ;  and  a 
separate  patent  obtained  for  whatever  is  new,  al- 
though useless  except  in  the  combination.  Wheeler 
V.  Clipper  Co.  6  Fish.  Pat.  Cas.  1 ;  Bussey  v.  Wager, 
0  Off.  Gas.  Pat.  300;  Blrdsall  v.  McDonald.  6  Off. 
Qaz.  Pat.  682;  Sellers  v.  Dickinson,  5  Exch.  312; 
20  L.  J.  Exch.  417;  Newton  v.  Q.  J.  Railway  Co. 
5  Exch.  331 ;  20  L.  J.  Bxch.  427,  n. ;  Dew  t.  Ely, 
34  R.  Eq.  406 ;  86  L.  J.  Chanc.  482 ;  15  L.  T.  N 
S.  559. 

The  application  of  an  old  process  to  a  new  anb- 
iect,  without  the  exercise  of  the  Inventive  faculty 
Is  not  patentable.  It  Is  no  new  invention  to  ate  an 
old  machine  for  a  new  purpose.  Brown  v.  Plper,  1 
Otto,  91,  U.  8.  87:  Putnam  v.  Yerrlngton,  0  Off. 
Gas.  Pat.  689 ;  Ormson  t.  Clark,  18  C.  B.  N.  8.  837 1 
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claim  goes  on  to  say  that  he  claims  the  prepar- 
ing these  balls  by  causing  them  to  pass  between 
curved  or  plain  surfaces,  in  the  manner  de- 
scribed in  his  drawings,  and  in  the  specifica- 
tion of  the  several  parts  of  the  machine. 

If  the  words  "the  particular  method  of  the 
Application"  were  correctly  held  in  Wyeth  v. 
Stone,  before  cited,  to  mean  the  particular  ap- 
paratus and  machinery  described  in  the  specifi- 
cation, is  not  the  claim  for  preparing  puddlers' 
balls,  by  causing  them  to  pass  through  a  cer- 
tain machine,  as  clearly  a  claim  for  the  inven- 
tion of  the  machine? 

Wyeth  claimed  not  only  the  art  or  principle 
of  cutting  ice  of  a  uniform  size,  but  "the  par- 
ticular method  of  the  application  of  the  prin- 
ciple;" and  this  last  part  of  the  claim  was  held 
to  be  the  only  valid  part  of  it,  and  to  be  a  claim 
4»f  the  particular  apparatus  and  machinery  de- 
scribed in  the  specification  to  effect  the  purpose 
of  cutting  ice. 

So  Burden's  patent,  if  it  be  sustained  at  all, 
must  be  held  to  be  a  patent  for  the  particular 
apparatus  and  machinery,  described  in  the  spec- 
ification to  effect  the  "preparing  the  puddlers' 
balls."  See,  also,  the  case  of  Blanchard  y. 
Sprague,  3  Sumn.  535. 

It  was  objected,  on  the  trial  in  this  last  case, 
^that  the  plaintifiTs  specification  was  defective; 
taat  he  claimed  the  functions  of  the  machine, 
and  not  the  machine  itself." 

Mr.  Justice  Story,  at  p.  540,  says:  "Looking 
at  the  present  specification,  and  construing  all 
256*]  its  terms  together,  I  am  clearly  'of 
opinion  that  it  is  not  a  patent  claimed  for  a 
function,  but  it  is  claimed  for  the  machine  spe- 
cially described  in  the  specification;  that  it  is 
not  for  a  mere  function,  but  for  a  function  as 
•embodied  in  a  particular  machine,  whose  mode 
of  operation  and  general  structure  are  pointed 
out." 

If  to  claim  a  "method"  or  mode  of  operation 
in  the  abstract,  explained  in  the  description  of 
certain  machinery,  be  a  claim  for  a  machine,  as 
was  adjudged  in  Blanchard  v.  Sprague,  is  not 
the  claim  of  preparing  puddlers'  balls,  by  the 
operation  of  certain  machinery,  much  more  a 
claim  of  a  machine?  In  other  words,  is  the 
claim  of  a  particular  result  before  known,  from 
the  operation  of  a  machine  claimed  to  be  new, 
anything  else  than  a  claim  for  the  peculiar  con- 
struction of  the  machine  itself,  by  'which  that 
result  is  effected? 

3.  Again,  the  result  claimed  by  Burden  is  to 
produce  a  bloom  from  a  puddle  ball  by  pres- 
sure, welding  together  the  particles  of  iron,  and 


expressing  in  part  the  impurities,  and  partly 
shaping  the  mass  for  the  after-operation  of  con- 
verting it  into  bars,  also  by  pressure. 

It  cannot  be  pretended  that  Burden  invented 
this,  or  any  part  of  it.  This  was  all  done  be- 
fore his  invention,  under  the  hammer  and  the 
alligator  jaws.  But  it  may  be  said  that  he  in- 
vented an  improvement  in  this  process.  This 
cannot  be;  for  he  only  compresses  the  mass  to 
cement  the  particles,  express  the  impurities, 
and  give  shape;  all  this  was  done  before  by  the 
hammer  and  the  jaws,  and  in  the  opinion  of 
many,  better  done  than  he  does  it. 

4.  Again,  it  may  be  said  that  he  made  an 
improvement  in  the  operation  by  making  it 
continuous.  This  brings  the  matter  to  a  true 
test,  and  shows  that  it  is  the  invention  of  a 
machine  to  render  the  operation  continuous 
which  before  had  been  intermittent. 

5.  It  may  be  claimed  that  he  has  invented  or 
introduced  the  element  of  self-action.  This  es- 
tablishes the  defendant's  proposition  that  Bur- 
den's patent  is  only  for  a  machine.  For  the 
meaning  of  this  is,  as  the  term  self-action  must 
be  predicated  of  material  substances,  that  he 
has  substituted  an  organization  of  machinery 
to  perform  automatically  what  was  before  per- 
formed partly  by  hand  and  partly  by  ma- 
chinery. Machines  for  nail  cutting,  making 
hook-head  spikes,  carding  and  spinning,  weav- 
ing, felting,  are  self-acting  machines,  which 
have  been  invented  to  carry  on  known  pro- 
cesses; all  have  the  element  of  self-action,  and 
yet  all  of  them  have  been  recognized  as  ma- 
chines, and  not  processes. 

in.  The  plaintiff  in  his  declaration  counts 
upon  his  patent  as  a  patent  for  a  machine  only, 
and  not  for  a  process. 

•He  ought  to  be  permitted  to  recover  [•257 
only  secundum  allegata  et  probata. 

IV.  But  suppose  the  patent  be  for  a  process, 
and  not  for  a  machine;  then  we  submit  that 
the  court  erred  in  sustaining  the  patent  as  a 
patent  for  a  new  process  of  preparing  puddlers' 
balls,  by  continuous  pressure  and  rotation  of 
the  balls  between  converging  surfaces. 

1.  For  this  process  itself  is  a  well  known  and 
common  process  in  the  arts,  and  therefore 
could  not  be  patented  at  the  time  of  the  alleged 
invention. 

The  operation  to  which  the  puddlers'  ball  is 
subjected,  that  is,  the  process,  produces  com- 
mon results  necessarily  arising  from  pressure 
on  all  soft  and  porous  substances,  to  wit:  con- 
densation, expression  of  matter,  and  change  of 
form. 


9  Jar.  N.  8.  749 ;  3  L.  J.  C.  P.  8 ;  11  W.  R.  118 ;  14 
C  B.  N.  8.  475 ;  11  W.  R.  787. 

TO  sastain  a  patent  for  a  manufacture,  invention 
-or  discovery  must  have  been  exercised  In  produc- 
ing it.  It  is  not  enough  that  it  Is  a  new  article. 
Mulligan  Glue  Co.  v.  Upton,  6  Off.  Oaz.  Pat.  837. 

The  arrival  at  greater  excellence  in  that  which 
was  already  known ;  the  doing  substantially  the 
same  thing  in  the  same  way,  by  same  means,  with 
t>etter  results,  is  not  patentable  as  an  invention. 
Putnam  v.  Yerrlngton,  9  Off.  Ga«.  Pat.  689;  Rob- 
erts v.  Ryer.  91  U.  8.  150. 

The  novel  organization  of  co-operative  elements 
-or  devices,  whether  the  separate  elements  be  new 
-or  old,  into  a  useful  mechanism,  is  invention.  Gould 
▼.  Commissioners  of  Patents,  1  McArthur,  410. 

The  application  of  a  known  process  to  a  new 
article,  the  mode  of  application  not  being  new, 
cannot  be  the  subject  of  a  patent.  Brook  v.  Aston, 
«  El.  &  BI.  478;  4  Jur.  N.  S.  279;  27  L.  J.  Q.  B. 
145 ;  5  Jur.  N.  8.  1025 ;  28  L.  J.  Q.  B.  175. 
14  Ii.  ed. 


But  this  principle  does  not  appiv  where  the  pro- 
cess is  chemical.  Young  v.  Fernfe,  10  Jur.  N.  8. 
926 ;  12  W.  R.  901 ;  10  L.  T.  N.  S.  861 ;  4  Glff.  577. 

The  application  of  a  known  tool  to  work  previ- 
ously untried  materials,  or  to  produce  new  forms, 
or  a  better  article,  is  not  the  subject  of  a  patent. 
Bottle  Envelope  Co.  v.  Seymour,  5  C.  B.  N.  8.  164 ; 
5  Jur.  N.  8.  174 ;  22  L.  J.  C.  P.  22 ;  Horton  v.  Mer- 
bon,  12  C.  B.  N.  8.  437 ;  31  L.  J.  C.  P.  255 ;  10  W. 
R.  582;   16  C.  B.  N.   8.   141;   12   W.  R.  401. 

If  the  combination  and  application  of  old  ma- 
chinery are  new  and  beneficial,  the  invention  of 
this  combination  may  be  patented.  Harrison  v. 
Andenton  Foundry  Co.  1  L.  R.  App.  Cas.  574. 

A  principle,  or  process  eo  nomine.  Is  not  the  sub- 
ject of  a  patent.  Invention  consists  of  some  prac- 
tical application  of  the  same.  Piper  v.  Brown,  4 
Fish.  Pat.  Cas.  175 ;  3  Off.  Gaz.  Pat.  97 :  Roberts  v. 
Dickey,  4  Brens.  260 ;  3  Pittsb.  352 ;  1  Off.  Gaz.  Pat. 
4 ;  4  Fish.  Pat.  Cas.  532 ;  Detmold  v.  Reeves,  5  Pa. 
Law   Rep.   99. 

485 


257 


Supreme  Goubt  of  the  United  States. 


18» 


2.  All  the  experts  testify  that  Burden's  inven- 
tion consists  in  carrying  on  the  old  process  of 
reducini;  a  puddler's  ball  to  a  bloom,  by  pres- 
sure created  and  continued  by  his  machinery. 

That  the  machinery  by  which  such  pressure 
may  be  applied  is  patentable,  is  obvious.  But 
aside  from  the  peculiar  construction  of  Bur- 
den's machinery,  there  is  nothing  new  in  its  ap- 
plication. It  is  merely  the  application  of  a 
known  mode  of  operation  in  the  arts,  to  pro- 
duce a  known  result,  that  is,  mechanical  pres- 
sure, to  produce  a  bloom  out  of  a  puddler's  ball. 
See  Curtis,  p.  78,  sec.  88. 

That  this  form  of  applying  mechanical  pres- 
sure is  not  new,  was  proved  by,  etc.,  etc. 

3.  Notwithstanding  the  condition  embodied 
in  the  second  proposition  contained  in  the 
charge  of  the  court,  as  follows:  "The  ma- 
chines for  milling  buttons,  milling  coin  and 
rolling  shot,  which  have  been  given  in  evidence 
by  the  defendants,  do  not  show  a  want  of  nov- 
elty in  the  invention  of  the  said  patentee,  as  al- 
ready described,  if  the  processes  used  in  them, 
the  purposes  for  which  they  were  used,  and  the 
objects  accomplished  by  them,  were  substantial- 
ly different  from  those  of  the  said  letters  pat- 
ent;" yet  taken  in  connection  with  the  construc- 
tion given  by  the  court  to  the  patent,  in  the  first 
proposition  contained  in  the  charge,  the  defend- 
ants were  deprived  of  the  defense  to  which  they 
were  entitled,  to  wit:  That  the  reducing  pud- 
dler's ball  to  blooms,  by  their  rotation  and  pres- 
sure between  converging  and  continually  ap- 
proximating surfaces,  was  but  a  double  use  of 
a  process  or  machine,  long  before  used  in  mill- 
ing buttons,  milling  coins  and  rolling  shot. 

For  the  court  had  decided,  in  the  first  propo- 
sition of  the  charge,  that  Burden's  patent  was 
"for  a  new  process  of  converting  puddlers' 
balls  into  blooms,  by  continuous  pressure  and 
rotation  of  the  ball  between  converging  sur- 
faces." 

258*]  *In  other  words,  that  the  application 
by  the  plaintiff's  machine  to  the  puddler's  ball, 
of  the  old  method  of  reducing  and  compacting 
metals  by  the  continuous  pressure  of  conver- 
ging surfaces,  constituted  such  a  novel  process 
in  the  manufacture  of  iron,  that  (its  utility  not 
being  questioned)  the  plaintiff's  patent  was 
good,  notwithstanding  the  previous  use  of  the 
milling  machine  on  copper,  silver,  and  gold,  and 
of  the  shot  machine  on  lead,  in  compacting 
and  reducing  those  metals  by  the  rotation  of 
the  metals  and  the  continuous  pressure  of  con- 
verging surfaces. 

4.  Burden's  patent  is  clearly  a  case  of  double 
use.  See  Curtis  on  Patents,  sees.  85  to  89,  and 
notes  and  cases  therein  cited;  Losh  v.  Hague, 
Webster's  Pat.  Cas.  207;  Howe  v.  Abbott,  2 
Story,  190-193. 

To  this  defense  the  defendants  were  clearly 
entitled.  The  processes  of  milling  the  coin, 
finishing  the  edges  of  the  buttons,  making  the 
shot  or  balls  and  making  the  blooms,  are  strict- 
ly identical. 

V.  The  court  erred  in  charging  the  jury  as 
they  did  in  the  latter  clause  of  the  first  propo- 
sition contained  in  the  charge,  to  wit:  "And 
the  said  letters  patent  secure  to  the  patentee 
the  exclusive  right  to  construct,  use  and  vend 
any  machine  adapted  to  accomplish  the  objects 
of  his  invention  as  above  specified,  by  the  pro- 
cess, mode,  or  method  above  mentioned." 
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Also  in  laying  down  the  third  proposition  in 
his  charge,  to  wit:  "That  the  machine  used 
by  the  defendants  is  an  infringement  of  the 
said  letters  patent,  if  it  converts  puddlers'  ball» 
into  blooms  by  the  continuous  pressure  and  ro- 
tation of  the  balls  between  converging  surfaces^ 
although  its  mechanical  construction  and  action, 
may  be  different  from  that  of  the  machines  de- 
scribed in  the  said  letters  patent." 

Also  in  excluding  the  testimony  offered  by 
the  following  question,  to  wit:  by  changin§^ 
the  form  of  the  rolling  surfaces  in  Mr.  Wins- 
low's  machine,  can  it  Im  made  to  roll  a  sphered 

Also  the  testimony  offered  as  follows:  "The 
counsel  for  the  defendants  then  offered  to 
prove  by  this  witness  that  the  machine  used  by 
the  defendants  differed,  in  point  of  mechanicaJ 
construction  and  mechanical  action,  from  the 
machines  described  in  Burden's  specification." 

All  these  propositions  were  thus  erroneously 
adjudged  against  the  defendants,  as  a  sequence 
or  corollary  following  from  the  fij'st  main 
proposition  which  the  court  had  laid  down 
against  the  defendants,  to  wit:  that  the  plain- 
tiff's patent  was  for  a  process  and  not  for  a  ma- 
chine. The  court  in  substance  held,  that  ai- 
though  the  mechanical  construction  and  action 
of  the  defendants'  machine  might  be  different 
from  that  of  the  plaintiff's,  *it  was  still  [*259 
an  infringement  if  it  reiuced  the  balls  to 
blooms  by  continuous  pressure  and  rotation. 

This  was  an  erroneous  position.  For  one 
thing  was  certain.  We  had  tne  right  to  reduce 
puddlers'  balls  to  blooms  by  any  machine  hav- 
mg  a  different  action  from  that  of  the  plaintiff. 
Cmlis,  sec.  96,  n.  2;  Whittemore  v.  Cutter,  1 
Gall.  478-491 ;  Barrett  v.  Hall,  1  Mason,  470. 

In  the  light  of  these  authorities,  proof  of  dif- 
ferent mechanical  construction  and  different 
action  was  competent  and  highly  pertinent  to 
establish  "a  peculiar  structure,"  and  the  pro- 
duction of  a  new  effect. 

VI.  The  court  erred  in  excluding  the  evi- 
dence offered  to  be  given  by  the  witness,  Hib- 
bard,  to  wit:  "That  the  practical  manner  of 
giving  effect  to  the  principle  embodied  in  the 
machine  used  by  the  defendants  was  entirely 
different  from  the  practical  manner  of  giving 
effect  to  the  principle  embodied  in  Mr.  Bur- 
den's machine — that  the  principle  of  the  two 
machines,  as  well  as  the  practical  manner  of 
carrying  out  those  principles,  was  different; 
and  that  the  machine  used  by  the  defendant 
produced  by  its  action  on  the  iron  a  different 
mechanical  result,  on  a  different  mechanical 
principle,  from  that  produced  in  Burden's  ma- 
chine." 

The  witness  was  an  expert,  and  no  objection 
was  urged  on  that  score,  or  to  the  form  of  the 
question.    Silsby  v.  Foote,  14  How.  218,  ^. 

This  offer  embraced  legitimate  proof  tending 
to  establish  a  general  proposition  material  to 
the  issue,  to  wit: 

That  the  defendant's  machine  was  construct* 
ed  on  a  different  principle,  or  had  a  different 
mode  of  operation  from  the  plaintififs. 

Proof  that  the  principle  of  one  machine  was 
different  from  that  of  the  other,  was  tanta- 
mount to  proof  that  their  mode  of  operation 
was  different;  for  two  machines,  different  in 
principle,  cannot  well  have  the  isame  mode  of 
operation,  although  they  may  produce  the  tame 
result. 
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But  the  defendant  not  only  offered  to  prove 
that  the  machines  were  different,  but  also  that 
they  produced  on  the  iron  a  different  mechan- 
ical result.  See  Curtis  on  Pat.  p.  264,  see. 
222;  also  p.  285;  also  p.  286,  sec.  241. 

In  conclusion,  the  court  in  this  case  should 
have  held  that  the  plaintiff's  patent  was  for  a 
machine.  And  on  the  question  of  novelty  the 
court  should  have  left  it  to  the  jury  as  a  question 
of  fact,  to  find  upon  the  testimony  whether  the 
plaintiff's  machine  was  the  same  in  its  princi- 
ple or  modus  operandi  as  the  milling,  button 
or  shot  machines.  And  on  the  question  of  in- 
fringement, the  court  should  have  left  it  to  the 
260*]  jury,  upon  the  'testimony,  to  find 
whether  the  defendants'  machine  was  the  same 
in  its  distinctive  character  or  principle  as  the 
plaintiff's. 

Brief  on  the  part  of  Defendant  in  Error. 

First.  The  whole  question  in  this  cause  de- 
pends upon  the  correctness  of  the  construction 
contended  for  by  the  counsel  for  the  defendant 
in  error,  and  which  the  judge  gave  to  the  pat- 
ent on  the  trial.  If  this  construction  be  cor- 
rect, the  other  two  instructions  given  by  the 
learned  judge  to  the  jury  are  also  correct  and 
follow  as  necessary  corollaries.  Curtis  on 
Patents,  sees.  146-148. 

Second.  The  construction  of  the  patent  given 
by  the  court  on  the  trial,  by  the  nrst  instruc- 
tion to  the  jury,  was  correct. 

I.  The  patent  (that  is  the  parchment)  made 
out  at  the  Patent  Office,  by  the  proper  officer  in 
that  department,  does  not  in  any  case,  accord- 
ing to  the  patent  law  of  this  country,  describe 
the  thing  patented.  To  ascertain  the  thing 
patented,  the  specification,  which  is  filed  be 
fore  the  patent  is  issued,  is  the  test  in  all  cases, 
as  to  what  the  patent  secures  to  the  patentee; 
and  to  ascertain  that,  the  whole  specification 
must  be  consulted;  and  the  modem  decisions 
have  declared,  that  a  liberal  construction  must 
be  given  to  it  in  favor  of  the  patentee.  Patent 
Act  of  1836,  sec.  5;  Curtis  on  Patents,  sees. 
122,  123,  126,  127;  Ames  v.  Howard,  1  Sumn. 
482,  485;  Hogg  v.  Emerson,  6  How.  437,  482; 
DavoH  V.  Brown,  1  Wood.  &  M.  63,  67. 

It  is  undoubtedly  true,  if  the  description  or 
title  of  the  invention,  as  stated  in  the  patent,  is 
irreconcilably  repugnant  to  the  description  of 
the  invention  contained  in  the  specification  as 
if  the  description  in  the  patent  be  a  machine 
for  making  nails,  and  the  invention  described 
in  the  specification  is  of  a  machine  for  carding 
wool,  the  patent  would  be  void,  upon  the 
ground  that  the  government  had  not  given  to 
the  patentee  a  legal  exclusive  title  to  h&  inven- 
tion. But  nothing  can  be  deduced  from  this 
principle  of  law  to  sustain  the  position  that  the 
invention  is  only  what  it  is  stated  to  be  in  the 
title  stated  in  the  patent,  but  on  the  contrary, 
the  very  reverse  of  that  position  is  what  rend- 
ers the  patent  void  in  such  cases. 

In  this  case  there  is  no  such  repugnancy. 
True,  the  patent  states  the  invention  to  be  of  a 
new  and  useful  machine  for  rolling  puddle 
balls,  6tc.,  but  this  is  not  so  repugnant  to  the 
description  of  the  invention  contained  in  the 
specification,  as  would  preclude  the  court  from 
adjudging  that  the  government  intended  to  and 
4id  grant  the  patent,  for  the  invention  de- 
scribed in  the  specification,  to  wit:  for  an  im- 
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provement  in  the  process,  etc.  Unless  the  title  of 
the  invention  described  in  the  patent  is  clearly 
repugnant  to  the  description  of  the  invention 
in  the  'specification,  the  patent  will  be  [*261 
deemed  to  be  a  grant  of  the  exclusive  right  ta 
the  invention  described  in  the  specification,  but 
it  cannot  diminish  the  extent  of  the  invention 
described,  and  claimed  in  the  specification. 

In  short,  the  description  of  the  invention  in 
the  specification  is  the  act  of  the  inventor,  for 
which,  if  it  be  new  and  useful,  the  government 
is  bound  to  grant  him  a  patent.  The  granting 
of  the  patent  is  the  act  of  the  government,  and 
if  the  description  in  that  grant  be  not  clearly 
repugnant  to  that  which  the  inventor  claimed 
and  was  entitled  to,  it  will  be  deemed  to  be  a 
grant  of  the  thing  to  which  he  was  entitled. 

n.  By  any  just  or  legal  construction  of  the 
specification  forming  a  part  of  the  patent  in 
question,  and  giving  the  only  description  of  the 
invention  for  which  the  patent  issued,  said 
patent  is  for  a  new  process,  mode  or  method, 
of  converting  puddlers'  balls  into  blooms,  by 
continuous  pressure  and  rotation  of  the  ball  be- 
tween converging  surfaces;  thereby  dispensing 
with  the  hammer,  alligator  jaws  and  rollers, 
accompanied  with  manual  labor,  previously  in 
use  to  accomplish  the  same  purpose,  and  is  not 
confined  to  the  particular  machines  described 
in  the  specifications  and  drawings. 

The  specification  commences  in  these  words: 
''To  all  whom  it  may  concern,  be  it  known, 
that  I,  Henry  Burden,  of  the  City  of  Troy,  in 
the  Coimty  of  Rensselaer,  and  State  of  New 
York,  have  invented  an  improvement  in  the 
process  of  manufacturing  iron."  Now,  let  us 
here  pause,  for  an  instant,  to  inquire  if  the  pat- 
entee really  intended  to  represent  his  invention 
as  one  consisting  in  a  new  or  improved  ma- 
chine, to  be  used  in  the  manufacture  of  iron; 
why,  with  his  thoughts  upon  the  subject,  did 
he  not  say  so,  instead  of  calling  it  an  "im- 
provement in  the  process  of  manufacturing 
iron?"  I  confess  my  utter  inability  to  divine 
any  reasonable  answer  to  this  question.  The 
improbability  of  such  a  willful  misnomer,  is 
greatly  enhanced  by  the  conceded  and  well- 
known  fact,  that  a  new  or  improved  process  is 
patentable,  no  less  than  a  new  or  improved 
machine;  process  or  method,  which,  in  the 
patent  law,  are  said  to  be  synonymous,  are 
among  the  few  words  in  familiar  use,  machine 
being  another  of  these  words,  expressive  of  the 
few  proper  subjects  of  a  patent;  so  that  to 
hold  this  to  be  a  patent  for  a  machine,  is  to  im- 
pute to  the  patentee  the  absurdity  not  only  of 
omitting  to  call  his  invention  by  its  proper 
name,  but  of  substituting,  at  the  outset,  an- 
other name  of  well  known  signification  in  law, 
expressly  appropriated  to  another  and  widely 
different  subject  of  a  patent. 

But  the  specifications  contain  other  expres- 
sions which  are  in  strict  accordance  with  the 
language  already  quoted,  and  require  the  same 
interpretation.  After  particularly  and  clearly 
describing  *the  process  in  question,  and  [*262 
the  means  by  which  it  is  accomplished,  the  pat- 
entee proceeds  as  follows:  ''It  will  be  readily 
perceived  also,  by  the  skillful  machinist,  that 
the  principle  upon  which  I  proceed  may  be 
carried  out  under  various  modifications,  of 
which  I  have  given  two  examples;  and  these 
might  be  easily  multiplied,  but  this  is  not  nec- 
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-essary,  as  I  believe  that  those  which  have  been 
given  must  suffice  to  show,  in  the  clearest 
manner,  the  nature  of  my  invention,  and  point 
out  fully  what  I  desire  to  have  secured  to  me 
under  letters  patent  of  the  United  States." 
Does  this  look  like  only  claiming  to  be  the  in- 
ventor of  a  specific  machine?  On  the  contrary, 
the  patentee  refers  to  the  descriptions  he  has 
given  of  the  mechanical  contrivances  by  which 
his  process  may  be  carried  on,  as  illustrative 
only  of  the  "principle"  on  which  he  "pro- 
ceeds;" and,  referring  to  the  two  machines 
thus  described,  he  adds:  "and  these  might  be 
easily  multiplied."  Does  this  language  import 
an  intention  to  limit  his  claim  to  them?  But 
an  equally  decisive  test  of  the  patentee's  claim 
remains  yet  to  be  considered.  His  specifica- 
tion concludes  with  a  summary.  "In  order  to 
ascertain  the  true  construction  of  the  specifica- 
tion in  this  respect,  we  must  look  to  the  sum- 
ming up  of  the  invention,  and  the  claim  thereof 
asserted  in  the  specification;  for  it  is  the  duty 
of  the  patentee  to  sum  up  his  invention  in  clear 
and  determinate  terms;  and  his  summing  up  is 
<!onclusive  upon  his  right  and  title/*  Wyeth 
V.  Stone,  1  Story,  273,  286. 

The  patentee's  summary  is  as  follows:  **Hav- 
ing  thus  fully  made  known  the  nature  of  my 
said  improvement,  and  explained  and  exem- 
plified the  manner  in  which  I  construct  the 
machinery  for  carrying  the  same  into  opera- 
tion, what  I  claim  as  constituting  my  invention, 
and  desire  to  secure  by  letters  patent,  is  the 
preparing  of  the  puddlers'  balls  as  they  are  de- 
uvered  from  the  puddling  furnace,  or  of  other 
similar  masses  of  iron,  by  causing  them  to  pass 
between  a  revolving  cylinder  and  a  curved  seg- 
mental trough  adapted  thereto,  constructed  and 
operating  substantially  in  the  manner  of  that 
herein  described  and  represented  in  figures  2 
and  3,  of  the  accompanying  drawings,  or  by 
causing  the  said  balls  to  pass  between  vibra- 
tory or  reciprocating  curved  surfaces,  operat- 
ing upon  the  same  principle,  and  producing  a 
like  result  by  analogous  means." 

Now,  by  his  "improvement,"  mentioned 
at  the  commencement  of  this  summary,  it  is 
indisputable  that  the  patentee  means  his  inven- 
tion; and  this  he  describes  as  being  carried 
into  operation  by  means  of  machinery  con- 
structed for  the  purpose.  With  what  propriety, 
then,  can  it  be  said  that  the  invention  claimed 
is  of  the  machinery  itself?  **What  I  claim," 
he  adds,  "as  constituting  my  invention,  is  the 
263*]  preparing  of  the  puddlers'  *balls,"  etc. 
Is  the  process  of  preparing  puddlers'  balls  a 
machine?  If  not,  is  it  not  a  flat  contradiction 
of  the  language  of  the  patentee  to  say  that  he 
claims  to  be  the  inventor  of  a  machine  and  not 
of  a  process?  And  what  is  there  in  the  other 
parts  of  the  specification  to  neutralize  this  ex- 
plicit and  unequivocal  language?  It  is  said 
that  the  patentee  describes  and  has  furnished 
drawings  representing  two  several  machines 
used  by  him,  the  one  in  the  first  essays  and  the 
other  subsequently.  This  is  true,  and  it  is  also 
true,  that  the  two  are  wholly  diflTerent,  not 
only  in  form,  but  in  mechanical  construction, 
having,  in  fact,  nothing  in  common  except 
their  mutual  adaptation  to  a  like  process  and 
effect 

Besides,  the  court  will  please  to  observe  that 
the  specification  claims  no  particular  form  of 
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apparatus  for  carrying  his  mode  or  method  of 
converting  puddlers'  balls  into  blooms,  into  ef- 
fect. The  patent  cannot,  therefore,  be  con- 
strued as  confining  the  invention  to  the  two 
particular  machines  which  he  has  described, 
that  would  accomplish  that  mode,  method,  or 
process.  Curtis  on  Patents,  sees.  80,  81 ;  Minter 
V.  Wells,  Webs.  Pat.  Cas.  130. 

The  specification  should  be  so  construed  as 
to  make  the  claim  co-extensive  with  the  actual 
discovery,  if  the  fair  import  of  the  language 
used  will  admit  of  it.    Curtis  on  Pat.  sec.  132. 

m.  The  patent  is  not  for  a  principle  merely, 
but  for  a  mode,  method  or  process,  giving  two 
practical  means  for  accomplishing  it. 

The  patentee  shows,  by  specification,  that  he 
has  succeeded  in  embodying  the  principle  by 
inventing  some  mode  of  carrying  it  into  effect, 
and  thus  converting  it  into  a  process.  "You 
cannot,"  said  Alderson,  B.,  in  Jupe  v.  Pratt, 
Webs.  Pat.  Cas.  146,  "you  cannot  take  out  a 
patent  for  a  principle;  you  may  take  out  a 
patent  for  a  principle  coupled  with  a  mode  of 
carrying  the  principle  into  effect.  If  you  have 
done  that,  you  are  entitled  to  protect  yourself 
from  all  other  modes  of  carrying  the  same 
principle  into  effect,  that  being  treated  by  the 
jury  as  a  piracy  of  your  original  invention." 

"A  mere  principle,"  says  Mr.  Curtis,  'it  an 
abstract  discovery;  but  a  principle,  so  far  em- 
bodied and  connected  with  corporeal  substances 
as  to  be  in  a  condition  to  act  and  produce  ef- 
fects in  any  art,  trade,  mystery,  or  manual  oc- 
cupation, becomes  the  practical  manner  of  do- 
ing a  practical  thing.  It  is  no  longer  a  princi  • 
pie,  but  a  process."  Curtis  on  Patents,  sec.  72; 
see,  also,  sees.  77,  78,  and  notes,  pp.  59,  66. 

With  the  requirements  of  the  law  in  this 
respect,  the  patentee  has  complied  in  a  manner 
perfectly  imexceptionable,  and  perfectly  con- 
sistent with  the  construction  of  his  patent,  in- 
sisted on  by  the  plaintiff.  There  is  not,  in  the 
specification,  a  single  'expression  in-  [*264 
dicative  of  an  intention  to  limit  his  claim  as  an 
inventor  to  one  or  both  of  the  machines  de- 
scribed by  him,  while,  on  the  contrary,  the 
language  plainly  infers  a  fixed  purpose  to  guard 
against  such  an  interpretation.  Curtis  on  Pat- 
ents, sec.  148,  and  note  1. 

IV.  If  this  construction  of  the  patent  is  cor- 
rect, it  necessarily  follows  that  the  patent 
protects  the  patentee  from  all  other  modes  of 
carrying  the  same  mode,  process  or  method 
into  c&ct,  which  is  in  suostanee  and  effect 
the  principle  held  by  the  judge  in  the  last 
clause  of  his  first  instruction  to  the  jury.  Jupe 
V.  Pratt,  Webs.  Pat.  Cas.  146;  Curtis  on  Pat- 
ents, sec.  148,  and  note  1. 

Third.  The  rejection  of  the  evidence  offered 
on  page  84  of  the  record,  constitutes  no  ground 
of  error. 

I.  The  decision,  if  wrong,  was  cured  by  the 
evidence  of  the  same  facts  afterwards  elicited 
by  the  witnesses. 

n.  If  the  construction  of  the  patent  con- 
tended for  by  plaintiff  below,  and  held  by  the 
court,  is  correct,  the  testimony  was  properly 
excluded.  Jupe  v.  Pratt,  Webs.  Pat.  Cas.  146, 
supra;  Curtis  on  Patents,  sec.  148,  and  note  1. 

Fourth.  The  decision  excluding  the  evideaoe 
of  Winslow's  patents,  was  clearly  right. 

If  the  machine  used  by  defendant  was  an  in- 
fringement of  plaintiff's  patent,  the  fact  that 
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Winslow  had  obtained  a  patent  for  it  would  be 
no  defense,  and  if  it  was  not  an  infringement 
of  plaintifTs  patent,  it  was  not  material  in  this 
suit  whether  it  had  or  had  not  been  patented. 

Fifth.  In  the  argument  in  the  court  below, 
on  the  motion  for  a  new  trial  on  this  bill  ef  ex- 
ceptions, the  counsel  for  the  defendants  object- 
ed that  there  was  a  variance  between  the 
declaration  and  the  patent  given  in  evidence, 
unless  the  court  held  the  patent  was  for  a  par- 
ticular machine  or  machines.  That  objection 
was,  however,  justly  and  legally  disregarded 
by  both  members  of  the  court  in  their  decision 
of  the  motion. 

The  objection  is  technical,  and  it  is  entire- 
ly settled  by  the  practice  of  the  State  of  New 
York,  that  such  objection  cannot  avail  the 
party  imless  taken  when  the  evidence  is  of- 
fered. 

No  such  objection  was  taken  on  the  trial  of 
this  cause,  nor  was  there  any  decision  of  the 
court,  or  any  exception  on  any  such  question 
raised  on  the  trial.  Watson's  Executors  v.  Mc- 
Larien,  19  Wend.  563. 

Many  other  authorities  might  be  cited,  but  it 
is  unnecessary.  The  member  of  this  court 
from  the  State  of  New  York  knows  this  to  be 
the  rule,  and  both  the  judges  of  the  court  be- 
low disregarded  the  objection. 

Besides,  if  the  objection  had  been  made  at 
265*]  the  trial,  that  the  'patent  given  in  evi- 
dence varied  from  that  described  in  the  dec- 
laration, the  court  would  have  directed  the  dec- 
laration to  be  amended  by  substituting  the  word 
•^process"  in  the  place  of  "machine."  The  de- 
fendants could  not  have  been  misled  or  preju- 
diced by  such  inaccuracy  of  description.  2d 
Revised  Statutes  of  New  York,  3d  ed.  p.  604, 
sec.  08,  p.  520,  sec.  7,  subdivision  14,  and  sec. 
8;  2d  Revised  Statutes  of  New  York,  4th  ed. 
p.  510,  sees.  169,  170. 

Sixth.  No  question  as  to  the  novelty  of  the 
invention  for  which  this  patent  was  issued,  is 
presented  by  the  record  in  this  cause,  except 
that  contained  in  the  2d  instruction  of  the 
judge  to  the  jury.  That  instruction  was  right 
in  point  of  law,  and  the  jury  found  the  fact 
witV  the  plaintiff  below  (defendant  in  error). 

Mr.  Justice  Grier  delivered  the  opinion  of 
the  court: 

Peter  A.  Burden,  who  is  assignee  of  a  patent 
granted  to  Henry  Burden,  brought  this  suit 
against  the  plaintiffs  in  error  for  infringement 
of  his  patent.  The  declaration  avers  that 
Henry  Burden  was  "the  first  inventor  of  a 
new  and  useful  machine  for  rolling  puddle 
balls,"  for  which  a  patent  was  granted  to  him 
in  1840,  and  that  the  defendants.  Coming  and 
Winslow,  "made,  used,  etc.,  this  said  new  and 
useful  machine  in  violation  and  infringement 
of  the  exclusive  right  so  secured  to  plaintiff." 

The  defendants  below,  imder  plea  of  the 
general  issue,  gave  notice  that  they  would 
prove,  on  the  trial,  that  Henry  Burden  "was 
not  the  first  and  origiiial  inventor  of  the  sup- 
posed new  and  useful  machine  for  rolling 
puddle  balls,  etc.;"  that  the  machine  of  the 
plaintiff,  and  the  principle  of  its  operation  was 
not  new,  and  that  the  common  and  well-known 
machines  called  nobbling  rolls,  which  were  in 
use  long  before  the  application  of  Burden  for  a 
patent,  embraced  the  same  invention  and  im- 
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provements  used  for  substantially  the  same 
purpose.  And  after  setting  forth  many  other 
matters  to  be  given  in  evidence,  affecting  the 
novelty  of  plaintiff's  machine,  the  notice  de- 
nies that  the  machine  used  by  the  defendant 
was  an  infringement  of  that  patented  by  plain- 
tiff, and  avers  that  the  machine  used  by  them 
was  described  in  a  patent  issued  to  the  defend- 
ant, Winslow,  in  December,  1847,  "for  rolling 
and  compressing  puddlers'  balls,"  differing  in 
principle  and  mode  of  operation  from  that  de- 
scribed in  the  plaintiff's  patent. 

To  support  the  issue,  in  his  behalf,  the 
plaintiff  gave  in  evidence  a  patent  to  Henry 
Burden,  dated  10th  of  December,  1840,  for  "a 
new  and  useful  machine  for  rolling  puddlers* 
balls  and  other  masses  of  iron  in  the  manufac- 
ture of  iron;"  and  followed  it  by  testimony 
tending  to  show  the  novelty  and  utility  of  his 
^machine,  and  that  the  machine  used  [*266 
by  the  defendants  was  constructed  on  the  same 
principles,  and  there  rested  his  case. 

The  defendants  then  offered  to  read  in  evi- 
dence the  patent  of  Winslow  for  his  "new 
and  useful  improvement  in  rolling  and  com- 
pressing puddlers'  balls."  The  plaintiff  ob- 
jected to  this  evidence  as  irrelevant,  and  the 
court  sustained  the  objection  and  overruled  the 
evidence.  This  ruling  of  the  court  forms  the 
subject  of  defendant's  first  bill  of  exceptions. 

The  defendants  then  proceeded  to  introduce 
testimony  tending  to  show  want  of  originality 
in  the  plaintiff's  machine;  and  also  that  the. 
principle  and  mode  of  operation  of  the  defend- 
ant's machine  was  different  from  that  described 
in  the  plaintiff's  patent;  and  finally  called  a 
witness  named  Hibbard.  This  witness  gave  a 
history  of  the  various  processes  and  machines 
used  in  the  art  of  converting  cast  iron  into 
blooms  or  malleable  iron.  He  spoke  of  the 
processes  of  puddling,  shingling  and  rolling, 
and  attempted  to  define  the  difference  between 
a  process  and  a  machine.  The  introduction  of 
this  philological  discussion  seems  at  once  to  have 
changed  the  whole  course  of  investigation,  to 
the  entire  neglect  of  the  allegations  of  the  dec- 
laration and  of  the  issues  set  forth  in  the 
pleadings,  in  support  of  which  all  the  previous 
testimony  had  been  submitted  to  the  jury. 
The  defendant's  counsel  then  proposed  the 
following  question  to  the  witness:  "Do  you 
consider  the  invention  of  Mr.  Burden,  as  set 
forth  in  his  specification,  to  be  for  a  process  or 
a  machine?"  This  question  was  objected  to, 
overruled  by  the  court,  and  a  bill  of  exceptions 
sealed. 

The  counsel  for  the  defendants  then  offered 
to  prove,  by  this  witness,  "that  the  practical 
manner  of  giving  effect  to  the  principle  em- 
bodied in  the  machine  used  by  the  defendai^ts, 
was  entirely  different  from  the  practical  manner 
of  giving  effect  to  the  principle  embodied  in 
^r.  Burden's  machine;  that  the  principles  of 
the  two  machines,  as  well  as  the  practical 
manner  of  carrying  out  those  principles,  were 
different;  and  that  the  machine  used  by  the 
defendants  produced,  by  its  action  on  the  iron, 
a  different  mechanical  result  on  a  different 
mechanical  principle  from  that  produced  in 
Mr.  Burden's  machine."  To  the  introduction  of 
this  testimony  the  plaintiff's  counsel  objected, 
and  it  was  overruled  by  the  court,  and,  at  the 
defendant's  instance,  a  bill  of  exceptions  sealed. 
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The  defendant's  counsel  then  proposed  to 
prove  "that  the  machine  used  by  the  defend- 
ants differed  in  point  of  mechanical  structure 
and  mechanical  action  from  the  machines  de- 
scribed in  the  plaintiff's  specification."  This 
testimony  was  also  overruled  and  exceptions 
taken. 

After  some  further  examination  of  witnesses, 
267*]  the  learned  judge  ^announced  his  in- 
tention of  instructing  the  jury,  in  the  three 
following  propositions,  upon  which  the  defend- 
ant's counsel  declined  to  give  further  testi- 
mony, and  excepted  to  his  instructions: 

"1.  The  letters  patent  to  Henry  Burden, 
which  have  been  given  in  evidence  by  the 
piaintifT,  are  for  a  new  process,  mode,  or  method 
of  converting  puddlers'*  balls  into  blooms,  by 
continuous  pressure  and  rotation  of  the  ball  be- 
tween converging  surfaces;  thereby  dispensing 
with  the  hammer,  alligator  jaws  and  rollers, 
accompanied  with  manual  labor,  previously  in 
use  to  accomplish  the  same  purpose.  And  the 
said  letters  patent  secure  to  the  patentee  the 
exclusive  right  to  construct,  use,  and  vend  any 
machine  adapted  to  accomplish  the  objects  of 
his  invention  as  above  specified,  by  the  process, 
mode  or  method  above  mentioned." 

*'2.  The  machines  for  milling  buttons,  mill- 
ing coin  and  rolling  shot,  which  have  been  given 
in  evidence  by  the  'defendants,  do  not  show 
a  want  of  novelty  in  the  invention  of  the  said 
patentee,  as  already  described,  if  the  processes 
used  in  them,  the  purposes  for  which  they 
were  used,  and  the  objects  accomplished  by 
them,  were  substantially  different  from  those 
of  the  said  letters  patent." 

"3.  That  the  machine  used  by  the  defend- 
ants is  an  infringement  of  the  said  letters  pat- 
ent, if  it  converts  puddlers'  balls  into  blooms  by 
the  continuous  pressure  and  rotation  of  the 
balls  between  converging  surfaces,  although  its 
mechanical  construction  and  action  may  be  dif- 
ferent from  those  of  the  machines  described  in 
the  said  letters  patent." 

As  the  first  instruction  of  the  court  contains 
the  most  important  poi^t  in  the  case,  and  a  de- 
cision of  it  will  dispose  of  most  of  the  others, 
we  shall  consider  it  first  in  order. 

Is  the  plaintiff's  patent  for  a  process  or  k 
machine  ? 

A  process,  eo  nomine,  is  not  made  the  sirbject 
of  a  patent  in  our  Act  of  Congress.  It  is  in- 
cluded under  the  general  term  "useful  art." 
An  art  may  require  one  or  more  processes  or 
machines  in  order  to  produce  a  certain  result  or 
manufacture.  The  term  "machine"  includes 
every  mechanical  device  or  combination  of  me- 
chanical powers  and  devices  to  perform  some 
function  and  produce  a  certain  effect  or  result. 
But  where  the  result  or  effect  is  produced  by 
chemical  action,  by  the  operation  or  application 
of  some  element  or  power  of  nature,  or  of  one 
substance  to  another,  such  modes,  methods  or 
operations,  are  called  processes.  A  new  pro- 
cess is  usually  the  result  of  discovery;  a  ma- 
chine, of  invention.  The  arts  of  tanning,  dye- 
ing, making  water-proof  cloth,  vulcanizing 
India  rubber,  smelting  ores,  and  numerous 
others,  are  usually  carried  on  by  processes,  as 
distinguished  from  machines.  One  may  dis- 
268*]  cover  m  new  and  useful  ^improvement 
in  the  process  of  tanning,  dyeing,  etc.,  irre- 
spective of  any  particular  form  of  machinery 

%9a 


or  mechanical  device.  And  another  may  invent 
a  labor-saving  machine  by  which  this  opera- 
tion or  process  may  be  performed,  and  eacb 
may  be  entitled  to  his  patent.  As,  for  instance, 
A  has  discovered  that  by  exposing  India  rubber 
to  a  certain  degree  of  heat,  iu  mixture  or 
connection  with  certain  metallic  salts,  he  can 
produce  a  valuable  product,  or  manufacture; 
he  is  entitled  to  a  patent  for  his  discovery,  as  a 
process  or  improvement  in  the  art,  irrespective 
of  any  machine  or  mechanical  device.  B,  oa 
the  contrary,  may  invent  a  new  furnace  or 
stove,  or  steam  apparatus,  by  which  this  pro- 
cess may  be  earned  on  with  much  saving  of 
labor,  and  expense  of  fuel;  and  he  will  be  en- 
titled to  a  patent  to  his  machine,  as  an  im- 
provement in  the  art.  Yet  A  could  not  have  a 
patent  for  a  machine,  or  B  for  a  process;  but 
each  would  have  a  patent  for  the  means  or 
method  of  producing  a  certain  result,  or  effect, 
and  not  for  the  result  or  effect  produced.  It 
is  for  the  discovery  or  invention  of  some  prac- 
ticable method  or  means  of  producing  a  bene- 
ficial result  or  effect,  that  a  patent  is  granted, 
and  not  for  the  result  or  effect  itself.  It  is 
when  the  term  ''process"  is  used  to  represent 
the  means  or  method  of  producing  a  result 
that  it  is  patentable,  and  that  it  will  include 
all  methods  or  means  which  are  not  effected  bj 
mechanism  or  mechanical  combinationa. 

But  the  term  "process"  is  often  used  in  a  more 
vague  sense,  in  which  it  cannot  be  the  subject 
of  a  patent.  Thus  we  say  that  a  board  is  un- 
dergoing the  process  of  being  planed,  grain  of 
being  ground,  iron  of  being  hammered  or  rolled. 
Here  the  term  is  used  subjectively  or  passively 
as  applied  to  the  material  operated  on,  and 
not  the  method  or  mode  of  producing  that  op- 
eration, which  is  by  mechanical  means,  or  the 
use  of  a  machine,  aa  distinguished  from  a  pro- 
cess. 

In  this  use  of  the  term  it  represents  the  func- 
tion of  a  machine,  or  the  effect  produced  by  it 
on  the  material  subjected  to  the  action  of  the 
machine.  But  it  is  well  settled  that  a  man 
cannot  have  a  patent  for  the  function  or  ab- 
stract effect  of  a  machine,  but  only  for  the  ma- 
chine which  produces  it. 

It  is  by  not  distinguishing  between  the  pri- 
mary and  secondary  sense  of  the  term  "pro- 
cess," that  the  learned  judge  below  appears  to 
have  fallen  into  an  error.  It  is  clear  that  Bur- 
den does  not  pretend  to  have  discovered  any 
new  process  by  which  cast  iron  is  converted  in- 
to malleable  iron,  but  a  new  machine  or  com- 
bination of  mechanical  devices  by  which  the 
slacf  or  impurities  of  the  cast  iron  may  be  ex- 
pelled or  pressed  out  of  the  metal,  when  reduced 
to  the  shape  of  puddlers'  balls.  The  machines 
used  before  to  effect  this  compression,  were 
tilt  hammers  *and  alligator's  jaws,  [*269 
acting  by  percussion  and  pressure,  and  by  nob- 
bling rolls  with  eccentric  grooves,  which  com- 
pressed the  metal  by  use  of  the  incline  plane 
m  the  shape  of  a  cyclovolute  or  snail  cam.  In 
subjecting  the  metal  to  this  operation,  by  the 
action  of  these  machines,  more  time  and  manu- 
al labor  is  required  than  when  the  same  func- 
tion is  performed  by  the  machine  of  Burden. 
It  saves  labor,  and  thus  produced  the  result  in 
a  cheaper,  if  not  a  better  manner,  and  was 
therefore  the  proper  subject  of  a  patent. 

In  either  case  the  iron  may  be  said,  in  the 
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secondary  sense  of  the  term,  to  undergo  a  pro- 
cess in  order  to  change  its  qualities  by  pressing 
out  its  impurities,  but  the  agent  which  effects 
the  pressure  is  a  machine  or  combination  of 
mechanical  devices. 

The  patent  of  Burden  alleges  no  discovery  of 
a  new  process,  but  only  that  he  has  invented  a 
machine,  and,  therefore,  correctly  states  the 
nature  of  his  invention. 

The  patent  law  requires  that  "every  patent 
shall  contain  a  short  description  or  title  of  the 
invention  or  discovery,  indicating  its  nature 
and  design,"  etc.  The  patent  in  question  re- 
cites that, 

**Wherea8  Henry  Burden,  of  Troy,  New 
York,  has  alleged  that  he  has  invented  a  new 
and  useful  machine  for  rolling  puddle  balls,  or 
other  masses  of  iron,  in  the  manufacture  of 
iron,  which  he  states  has  not  been  known  or 
used  before  his  application ;  has  made  oath  that 
he  is  a  citizen  of  the  United  States;  that  he 
does  verily  believe  that  he  is  the  original  and 
first  inventor  or  discoverer  of  the  said  ma- 
chine, etc.** 

The  specification  declares  that  his  improve- 
ment consists  in  "the  employment  of  a  new 
and  useful  machine  for  rolling  of  puddlers' 
balls;*'  again  he  calls  it  "my  rolling  machine," 
and  describes  his  "machine  as  consisting  of  a 
cast  iron  cylinder,"  etc.  In  fine,  his  specifica- 
tion sets  forth  the  "particulars**  of  his  inven- 
tion, in  exact  accordance  with  its  title  in  the 
patent,  and  in  clear,  distinct,  unequivocal  and 
proper  phraseology. 

It  is  true  that  the  patentee,  after  describing 
his  machine,  has  set  forth  his  claim  in  rather 
ambiguous  and  equivocal  terms,  which  might 
be  construed  to  mean  either  a  process  or  ma- 
chine. In  such  case  the  construction  should 
be  that  which  is  most  favorable  to  the  patentee, 
"ut  res  ma^s  valeat  quam  pereat."  His  patent 
having  a  title  which  claims  a  machine,  and  his 
speciHcation  describing  a  machine,  to  construe 
his  claim  as  for  the  function,  effect,  or  result 
of  his  machine,  would  certainly  endanger,  if 
not  destroy,  its  validity.  His  claim  cannot 
change  or  nullify  his  previous  specification 
with  safety  to  his  patent.  He  cannot  describe 
a  machine  which  will  perform  a  cert&in  fimc- 
tion,  and  then  claim  the  function  itself,  and  all 
other  machines  that  may  be  invented  to  per- 
form the  same  function. 

J 70*]  •We  are  of  opinion,  therefore,  that 
the  learned  judge  of  the  court  below  erred  in 
the  construction  of  the  patent,  and  in  his  first 
proposition  or  instruction  to  the  jury.  And  as 
the  second  and  third  instructions  are  based  on 
the  first,  they  must  fall  with  it.  Taking  the 
bills  of  exception  to  rejection  of  evidence  in  the 
inverse  order,  it  is  clear  that  the  last  two  rul- 
ings, being  founded  on  the  erroneous  construc- 
tion of  the  patent,  are,  of  course,  erroneous. 
The  testimony  offered  was  directly  relevant  to 
the  issues  trying,  and  should  have  been  received. 

The  refusal  of  the  court  to  hear  the  opinion 
of  experts,  as  to  the  construction  of  the  patent. 
was  proper.  Experts  may  be  examined  as  to 
the  meaning  of  terms  of  art  on  the  principle 
of  ''cuique  in  sua  arte  credendum,"  but  not  as 
to  the  construction  of  written  instruments. 

It  remains  only  to  notice  the  first  bill  of  ex- 
^tions,  which  was  to  the  rejection  of  the  de- 
feQdant*8  patent. 
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This  is  a  question  on  which  there  may  be 
some  difference  of  opinion.  In  some  circuits  it 
has  been  the  practice,  when  the  defendant  has 
a  patent  for  his  invention,  to  read  it  to  the  jury 
Without  objection;  in  others  it  is  not  received, 
on  the  ground  that  it  is  irrelevant  to  the  issue, 
which  is  a  contest  between  the  machine  of  the 
defendant  and  the  patent  of  the  plaintiff,  and 
that  a  posterior  patent  could  not  justify  an  in- 
fringement of  a  prior  one  for  the  same  inven- 
tion. 

By  the  Patent  Act  of  1793,  any  person  desir- 
ous of  obtaining  a  patent  for  an  alleged  inven- 
tion, made  application  to  the  Secretary  of  State, 
and  received  his  patent  on  payment  of  the  fees, 
and  on  a  certificate  of  the  Attorney-General 
that  his  application  "was  conformable  to  the 
Act.*'  No  examination  was  made  by  persons 
(qualified  to  judge  whether  the  alleged  inven- 
tion was  new  or  useful,  or  had  been  patented 
before.  That  rested  wholly  on  the  oath  of  the 
applicant.  The  Patent  Act  of  1790  had  made 
a  patent  prima  facie  evidence;  but  this  Act  was 
repealed  oy  that  of  1793,  and  this  provision 
was  not  re-enacted  in  it.  Hence  a  patent  was 
not  received  in  courts  of  justice  as  even  prima 
facie  evidence  that  the  invention  patented  was 
new  or  useful,  and  the  plaintiff  was  bound  to 
prove  these  facts  in  order  to  make  out  his  case. 
But  the  Act  of  4th  of  July,  1836,  introduced  a 
new  system,  and  an  entire  change  in  the  mode 
of  granting  patents.  It  provided  for  a  new 
oflScer,  styled  a  commissioner  of  patents,  to 
"superintend,  execute  and  perform  all  acts  and 
things  touching  and  respecting  the  granting 
and  issuing  of  patents,"  etc.  The  commissioner 
was  authorized  to  appoint  a  chief  clerk,  and 
three  examining  clerks,  machinists,  and  other 
ofiicers. 

On  the  filing  of  an  application  the  commis- 
sioner is  required  *to  make,  or  cause  to  [*271 
be  made,  an  examination  of  the  alleged  inven- 
tion, in  order  to  ascertain  whethei  the  same 
had  been  invented  or  discovered  by  any  other 
person  in  this  country,  prior  to  the  application; 
or  whether  it  had  been  patented  in  this  or  any 
foreign  country,  or  had  been  on  public  use  or 
sale,  with  the  applicant*s  consent,  prior  to  his 
application;  and  if  the  commissioner  shall  find 
that  the  invention  is  new  and  useful,  or  im- 
portant, he  is  authorized  to  grant  a  patent  for 
the  same.  In  case  the  decision  of  the  commis- 
sioner and  his  examiner  is  against  the  appli- 
cant, and  he  shall  persist  in  his  claim,  he  may 
have  an  appeal  to  a  board  of  examiners,  to  con- 
sist of  three  persons,  appointed  for  that  pur- 
pose by  the  Secretary  of  State,  who,  after  a 
hearing,  may  reverse  the  decision  of  the  com- 
missioner in  whole  or  in  part.  By,  the  Act  of 
1839,  the  Chief  Justice  of  the  District  of  Co- 
lumbia was  substituted  in  place  of  the  board  of 
examiners. 

It  is  evident  that  a  patent,  thus  issued  after 
an  inquisition  or  examination,  made  by  skillful 
and  sworn  public  ofiicers,  appointed  for  the 
purpose  of  protecting  the  public  against  false 
claims  or  useless  inventions,  is  entitled  to  much 
more  respect,  as  evidence  of  novelty  and  util- 
ity, than  those  formerly  issued  without  any 
such '  investigation.  Consequently  such  a  pat- 
ent may  be,  and  generally  is,  received  as  prima 
facie  evidence  of  the  truth  of  the  facts  asserted 
in  it.     And   in  cases   where   the   evidence   is 
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nicely^  balanced,  it  may  have  weight  with  a 
jury  in  making  up  their  decision  as  to  'the 
plaintiffs  riffht;  and  if  so,  it  is  not  easy  to  per- 
ceive why  the  defendant  who  uses  a  patented 
machine  should  not  have  the  benefit  of  a  like 
presumption  in  his  favor,  arising  from  a  like 
mvestigation  of  the  originality  of  his  invention, 
and  the  judgment  of  the  public  officers,  that 
his  machine  is  new,  and  not  an  infringement 
of  the  patent  previously  granted  to  the  plain- 
tiff. It  shows,  at  least,  that  the  defendant  has 
acted  in  good  faith,  and  is  not  a  wanton  in- 
fringer of  the  plaintiff's  rights,  and  ought  not, 
therefore,  to  be  subjected  to  the  same  stringent 
and  harsh  rule  of  damages  which  might  be 
justly  inflicted  on  a  mere  pirate.  It  is  true  the 
mere  question  of  originality  or  infringement 
generally  turns  on  the  testimony  of  the  wit- 
nesses produced  on  the  trial;  but  if  the  plain- 
tiff's patent  in  a  doubtful  case  may  have  sonie 
weight  in  turning  the  scale  in  his  favor,  it  is 
but  just  that  the  defendant  should  have  the 
same  benefit  from  his;  valeat  quantum  valeat. 
The  parties  should  contend  on  an  equal  field, 
and  be  allowed  to  use  the  same  weapons. 

We  are  of  opinion,  therefore,  that  the  court 
erred  in  refusing  to  permit  the  defendants' 
patent  to  be  read  to  the  jury. 

The  judgment  of  the  circuit  court  is  there- 
fore reversed,  and  a  venire  do  novo  awarded. 
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^Order. 


This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  CJourt  of 
the  United  States  for  the  Northern  District  of 
New  York,  and  was  argued  by  counsel;  on  con- 
sideration whereof,  it  is  now  here  ordered  and 
adjudged  by  this  court,  that  the  judgment  of 
the  said  Circuit  Court  in  this  cause  be,  and  the 
same  is  hereby  reversed,  with  costs;  and  that 
this  cause  be,  and  the  same  is  hereby  remanded 
to  the  said  Circuit  Court,  with  directions  to 
award  a  venire  facias  de  novo. 


JOHN  GARROW,  Thomas  Y.  How,  Jr.,  James 
Seymour,  and   George  Miller,  Afpellants, 

▼. 

AMOS  DAVIS,  George  M.  Pickering,  William 
McCrillis,  and  Ephraim  Paulk. 

Action  for  fraudulent  deprivation  of  benefit  of 
one's  good  will  on  sale  of  lands — what  proof 
insufficient. 


Black,  as  agent  for  the  owners,  contracted  to  sell 
a  large  quantity  of  land  in  Maine,  which  contract 
was  assigned  by  the  vendee,  until  it  came,  through 
mesne  assignments.  Into  the  hands  of  Miller  and 
others. 

Payments  were  made  from  time  to  time  on  ac- 
count; but  at  length,  in  consequence  of  a  failure 
to  make  the  payments  stipulated  in  the  contract, 
and  by  virtue  of  a  clause  contained  in  it,  the  con- 
tract became  void. 

In  this  state  of  things.  Miller  employed  one  Paulk 
to  ascertain  from  Black  the  lowest  price  that  he 
would  take  for  the  land,  and  then  to  sell  to  others 
for  the  highest  price  that  he  could  get. 

Pnulk  sold  ana  assigned  the  contract  to  Davis  for 
$1,050. 
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Upon  the  theory  that  Paulk  and  Davis  entered  ln> 
to  a  fraudulent  combination,  still.  Miller  and  others 
are  not  entitled  to  demand  that  a  court  of  eqaity 
should  consider  Davis  as  a  trustee  of  the  lands  for 
their  use.  They  had  no  interest  in  them,  legal  or 
equitable,  nor  anything  but  a  good  will,  which 
alone  was  the  subject  matter  of  the  fraud.  If  there 
was  any. 

But  the  evidence  shows  that  this  good  will  did 
not  exist,  for  Black  was  not  willing  to  sell  to  Miller 
and  others  for  a  less  price  than  to  anv  other  person. 

Although  Paulk  represented  himself  to  be  acting 
for  Miller  and  others,  when  in  reality  he  was  repre> 
sentlng  Davis,  yet  he  did  not  obtain  the  land  at  a 
reduced  price  thereby;  but,  on  the  contrary,  at  Its 
fair  market  value. 

The  charges  of  fraud  In  the  bill  are  denied  In  the 
answers,  and  the  evidence  is  not  sufficient  to  sustain 
the  allegations. 

THIS  was  an  appeal  from  the  Circuit  Court 
of  the  United  States  for  the  District    of 
Maine,  sitting  as  a  court  of  equity. 

The  appellants  were  complainants  below, 
whose  bill  was  dismissed  under  the  circum- 
stances stated  in  the  opinion  of  the  court. 

The  cause  was  argued  by  Mr.  Seward  for 
the  appellants,  and  by  Messrs.  Shepley  and 
Rowe,  for  the  appellees. 


^Complainants'  Points. 
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Point  L  The  complainants,  assignees  of  the 
contracts  of  February  17,  1835,  for  28,804  acres 
of  pine  lands,  had  an  interest  in  those  contracts 
and  lands,  which  subsisted  until  they  were  sur- 
rendered by  Davis  to  Black,  in  November, 
1844;  and  this  interest  was,  if  not  a  legal  chose 
in  action,  at  least  a  chose  in  equity  of  some, 
and  even  considerable  value.  These  instru- 
ments were  executory  contracts  for  the  pur- 
chase of  land,  of  a  value,  variously  estimated 
at  different  times,  of  from  $86,000  to  $172,000. 

Point  n.  The  complainants  are  proper  par- 
ties, and  are  entitled  to  nftaintain  their  suit 
against  the  defendants. 

Point  ni.  The  defendant  Paulk,  while  act- 
ing  as  agent  of  the  complainants,  in  procuring 
possession  of  the  contracts  and  tne  power  to 
assign  them,  and  in  conducting  the  negotiations 
in  their  behalf  with  Colonel  Black,  on  the  one 
side,  and  with  the  defendants  and  others,  as 

Purchasers,  on  the  other  side,  committed  the 
rauds  charged  in  the  complainants'  bill.  The 
allegations  of  the  bill  on  this  important  issue 
are  sustained. 

Point  IV.  The  defendants,  Davis,  Pickering, 
and  McCrillis,  by  means  of  frauds  committ^ 
by  Paulk  with  their  knowledge,  had,  by  col- 
luding with  him  in  the  perpetration  of  these 
frauds  against  the  complainants,  acquired  from 
Colonel  Black,  at  the  cost  of  the  complainants, 
and  under  false  representations  to  him  that 
they  were  the  assignees  of  the  complainants, 
and  that  the  complainants  were  the  real  benefi* 
ciaries,  the  contracts  for  the  28,804  acres  of 
pine  land  in  Maine,  which  was  of  very  con- 
siderable value. 

Point  V.  The  defendants'  excuses  and  at- 
tempts to  explain  are  unavailing. 

Point  VI.  The  complainants  are  entitled  to 
a  decree,  according  to  the  prayer  of  their  bilL 
The  account  to  be  decreed  is  an  account  of 
future  as  well  as  past  profits;  and  the  defend- 
ants ought  to  be  decreed  to  assign  the  contract 
of  Black  to  the  complainants  upon  just  terms, 
so  as  to  secure  the  defendants  their  advances, 
and  to  the  complainants  their  profits. 
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Defendants'  Points. 

1.  None  of  the  parties  plaintiff  had  any  in- 
terest in  or  under  the  Black  contract  at  the 
time  of  the  alleged  fraud. 

2.  The  claim,  if  any,  is  stale,  and  is  lost  by 
laches  of  the  plaintiffs. 

They  have  never  refused  to  Davis  the  money 
he  paid,  nor  offered  to  do  so. 
214*]  •They  never  offered  to  repay  the 
cash  ^ytnent  of  $7,500;  or  to  take  up,  or  to 
indemnify  Davis  and  Paulk  against  the  notes 
given  for  the  land;  but  waited  till  September, 
1847,  till  the  result  of  the  operations  on  the 
township  showed  the  speculation  to  be  a  good 
one;  and  then  they  filed  their  bill  claiming  the 
benefit  of  it. 

No  court  can  allow  one  party  to  hold  him- 
self prepared  to  take  advantage  of  all  favorable 
contingencies,  without  being  affected  by  those 
which  are  unfavorable.  Marshall,  Ch.  J.,  in 
Brashier  v.  Gratz,  6  Wheat.  528;  13  Ves.  238; 
4  Dall.  345;  14  Pet.  170;  Benedict  v.  Lynch,  1 
Johns.  Ch.  370. 

3.  The  plaintiffs  had  not  the  means  nor  the 
intention  of  purchasing  the  lands  at  such  a 
price  as  they  would  fetch  in  the  market.  They 
were  embarrassed  in  their  finances,  disgusted 
with  speculations  in  Eastern  lands,  and  "in 
ignorance,  doubt  and  uncertainty,  as  to  the 
real  value  of  said  lands,  and  the  true  quantity 
of  pine  timber  thereon;"  their  only  intention 
being  to  sell  the  contracts.  Paulk  was  directed 
to  ascertain  the  final  and  lowest  price  that 
Black  would  take  for  the  lands  of  the  persons 
holding  the  contracts,  for  the  purpose  of  aiding 
him  in  the  sale  of  the  contracts,  and  not  for  the 
purpose  of  enabling  his  principals  to  decide 
whether  they  would  or  not  become  purchasers 
of  the  lands. 

Years  after,  when  the  price  had  been  quite 
or  nearly  repaid,  by  the  proceeds  of  the  timber, 
plaintiffs  claim  to  be  the  equitable  owners, 
without  having  advanced,  or  offered  to  advance, 
a  single  dollar. 

That  of  which  the  bill  charges  that  the  de- 
fendants defrauded  the  plaintiffs — that  is,  the 
difference  between  the  price  at  which  Black 
would  sell  the  lands  to  the  plaintiffs,  and  the 
price  at  which  he  would  sell  to  others;  or,  "so 
much  as  the  said  John  Black,  by  compromise, 
should  agree  to  take  less  than  the  fair  value  of 
the  lands"— did  not  exist. 

4.  There  was  no  fraud  on  the  part  of  either^ 
of  the  defendants. 

Each  denies  all  combination,  fraud,  etc.,  on 
his  own  part;  and  knowledge,  or  belief,  of  any, 
on  the  part  of  his  co-defendants,  etc. 

As  each  stands,  in  relation  to  this  question 
of  fraud,  in  a  position  different  from  the  others, 
it  will  be  necessary  to  consider  their  positions 
separately. 

Paulk  was  the  agent  of  Miller  alone  of  plain- 
tiffs (p.  43) ;  and  of  Norton.  The  case  shows 
no  precedent  authority,  or  subsequent  ratifica- 
tion, from  the  others. 

By  his  answer,  it  appears  that  the  only  in- 
structions he  had  from  Norton  were  to  sell,  for 
a75*]  $1,000;  and  if  he  could  not  get  *that, 
to  take  less,  and  ''to  close  the  matter  in  the 
shortest  possible  time." 

That  Miller's  instructions  were,  to  endeavor 
to  find  some  one  who  would  buy  the  lands,  and 
give  the  holders  of  the  bonds  some  portion  of 
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the  lands,  or  of  the  profits  (if  any)  of  the  spec- 
ulation; and,  '*if  he  could  not  make  such  an 
arrangement,  to  sell  the  contracts  for  the  most 
he  could  get,  as  the  holders  had  neither  the  in 
tention  nor  the  means  of  buying  themselves." 

He  attempted  to  make  such  an  arrangement 
with  Pickering,  and  failed.  Any  further  at- 
tempt would  have  been  useless,  as  Black  asked 
him  more  for  the  land  than  it  would  fetch  in 
the  market. 

He  then  sold  the  contracts  for  the  highest 
sum  offered. 

Upon  these  points,  the  answer  is  responsive 
and  uncontradicted. 

There  is  no  evidence  that  he  could  have  got 
any  more  for  the  contracts;  there  is  no  evi- 
dence that  they  were  worth  any  more. 

The  answer  denies  that  he  was  bound  by  his 
instructions  to  ascertain  Black's  lowest  price 
before  selling;  and  is  not  contradicted. 

He  did,  however,  first  ascertain  all  that  was 
material  on  this  point,  namely:  that  Black 
would  make  no  reduction  in  favor  of  his  prin- 
cipals, nor  sell  the  lands  for  less  than  the  full 
market  value. 

The  answer  denies  all  improper  disclosures 
to  the  defendants. 

The  answer  denies  that  any  false  statement 
was  made  to  Miller  or  Norton;  and  sets  out  the 
statements  which  were  nuide. 

There  is  no  evidence  which  contradicts  it,  in 
this  respect,  in  any  material  point. 

The  agreement,  that  he  should  continue  the 
negotiation  with  Black  for  Davis'  benefit,  was 
not  a  provision  for  his  own  private  benefit,  but 
a  necessary  consequence  of  the  idea  of  reduc- 
tion in  price,  which  he  held  out  as  inducement 
to  Davis. 

The  answer  denies  that  he  had  any  interest 
in  the  purchase  from  Black,  and  that  he  re- 
ceived any  money,  property,  or  seciurities  from 
any  of  the  defendants,  for  anything  done  be- 
fore the  assignment  to  Davis. 

The  payment  of  $1,500  was  for  honest  and 
proper  services  rendered  to  Davis  afterwards. 

The  answer  on  this  point  is  responsive,  and 
not  contradicted — that  he  acted  with  fidelity  to 
his  principals,  to  the  extent  even  of  wronging 
Davis,  by  suppressing  facts  which  he  should 
have  disclosed  to  him. 

(Then  followed  an  analysis  of  all  the  an- 
swers.) 

*Mr.  Justice  Curtis  delivered  the  [*276 
opinion  of  the  court: 

This  is  an  appeal  from  a  decree  of  the  Cir- 
cuit C^iu-t  of  the  United  States  for  the  Dis- 
trict of  Maine,  dismissing  the  complainants' 
bill.  The  substance  of  the  bill  is,  that  John 
Black,  as  agent  for  the  trustees  under  the  will 
of  William  Bingham,  on  the  17th  of  February,. 
1835,  contracted,  in  writing,  with  Unarles  Rams- 
dale  to  sell  to  him  a  township  and  adjacent 
tracts  of  land  in  that  State,  containing  20,804 
acres,  for  the  price  of  $3  per  acre,  payable  one 
fifth  in  sixty  days,  and  the  residue  in  four 
equal  annual  payments — the  contract  of  sale 
expressly  providing  that,  in  case  of  failure  ta 
make  either  of  these  payments,  the  contract 
was  to  be  void.  That,  on  the  1st  day  of  April, 
1835,  Ramsdale  assigned  these  contracts  to 
Nathaniel  Norton  and  Jairus  Keith,  in  consider- 
ation of  their  agreement  to  pay  to  him  the  sum 
of  $2  for  each  acre  of  the  said  lands;  and  that, 
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at  a  still  further  advance  of  $1  on  an  acre,  the 
contracts  of  Black  came  to  the  complainants 
and  one  Herman  Norton,  by  assignment,  in 
November,  1836. 

That  Kamsdale  made  the  first,  and  the  com- 
plainants some  other  payments,  amoimting  in 
the  whole  to  about  $4,000,  but  failed  to  pay 
the  residue.  That  subsequent  to  the  year  1840, 
nothing  was  done  by  them  concerning  the  lands 
until  after  July,  1844,  when  one  of  the  com- 
plainants received  from  Black  m  letter  stating 
that,  though  all  their  rights  were  terminated 
many  years  since,  he  desired  to  know  whether 
they  wished  to  do  anything  respecting  the  pay- 
ment for  the  lands.  That,  thereupon,  Miller, 
one  of  the  complainants,  employea  Ephraim 
Paulk,  one  of  the  defendants,  to  negotiate  with 
Black,  and  finally  instructed  him  to  ascertain 
from  Black  the  lowest  price  at  wnlch  he  would 
let  the  complainants  have  the  land,  and  then 
to  sell  the  complainants'  rights  and  interests 
under  the  contracts  for  the  highest'  price  he 
could  obtain — the  supposition  of  the  complain- 
ants being,  that  Black  would  sell  the  lands  to 
them  for  much  less  than  he  could  obtain  from 
others,  by  reason  of  their  having  already  paid 
a  large  sum  towards  the  purchase  money,  under 
the  contracts  above  mentioned.  The  bill  fur- 
ther states,  that  Paulk  sold  and  assigned  to 
Davis  for  the  sum  of  $1,050;  and  it  charges 
that,  before  doing  so,  he  entered  into  a  fraudu- 
lent combination  with  Davis  and  the  other  de- 
fendants to  obtain  from  the  complainants  an 
assignment  of  these  contracts  for  a  trifling  sum, 
and  then  to  negotiate  with  Black  as  if  for  the 
complainants,  and  thus  defraud  the  complain- 
ants of  what  Black  should  be  willing  to  dis- 
count from  the  fair  value  of  the  lan£,  on  ac- 
count of  their  peculiar  equities;  that  he,  in 
277*]  combination  •with  the  other  defend- 
ants, actually  executed  this  scheme,  and  ob- 
tained the  lands  from  Black  for  a  much  less 
price  than  could  have  been  got  from  others,  by 
reason  of  Black's  belief  that  he  was  abating  the 
price  for  the  benefit  of  the  complainants.  And 
the  bill  prays  that  the  defendants  may  be 
treated  as  trustees  of  the  complainants,  in  re- 
spect to  these  lands,  and  for  an  account,  and 
for  other  relief. 

So  far  aa  respects  the  title  to  these  lands,  or 
any  claim  of  the  complainants  to  have  them 
charged  with  a  trust  m  their  favor,  we  think 
the  complainants,  upon  the  statements  in  their 
bill,  and  upon  the  proofs,  have  made  no  case. 
They  had  no  legal  or  equitable  title  under  their 
contracts  with  Black.  Being  in  default  for 
more  than  seven  years,  and  about  four  years 
having  elapsed  since  anything  had  been  done 
by  them  under  these  expired  contracts,  they 
were  not  in  a  condition  to  insist  on  any  rights 
or  claims  to  the  land;  and,  as  will  be  presentlv 
more  fully  stated.  Black  did  not  treat  with 
them  or  their  agent  upon  the  basis  of  any  legal 
or  equitable  right,  nor  is  it  alleged  that  they 
had  any  intention  or  took  any  measures  to  ac- 
quire the  lands.  In  consequence  chiefly  of 
Black's  letter,  of  the  22d  of  July,  1844,  inquir- 
ing what  they  wished  to  do  about  the  pay- 
ments, they  conceived  that  Black  might  be  will- 
ing to  sell  the  lands  to  them  tor  less  than  he 
would  sell  them  to  others,  and  that  this  good 
will  might  be  a  valuable  subject  of  sale.  To  dis- 
pose of  it,  they  employed  the  defendant,  Paulk. 
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If  they  have  been  defraude^!  in  its  sale,  by  the 
defendants,  they  are  entitled  to  relief;  but  in 
the  lands  themselves  they  had  no  interest,  and 
did  not  intend,  by  Paulk's  agency,  to  acquire 
any;  and  if  all  the  fraud  charged  in  the  bill 
was  perpetrated,  it  affected  not  any  title  of 
theirs  to  the  land,  or  any  negotiation  for  its 
acquisition,  but  solely  the  compensation  which 
they  might  otherwise  have  obtained  for  Black's 
good  will  towards  them,  as  the  holders  of  the 
expired  contracts.  This  was  the  only  subject 
matter  upon  which  the  alleged  fraud  could 
operate. 

To  this  subject  matter  our  inquiries  must  be 
limited.  To  entitle  themselves  to  relief,  the 
complainants  must  prove  fraud  and  damage; 
or,  to  state  the  principle  less  abstractly,  they 
must  show  that  their  agent  disposed  of  what 
he  was  employed  to  sell,  for  less  than  its  value, 
and  that  he  did  this  fraudulently. 

The  value  of  the  complainants'  interest  is  al- 
leged by  the  bill  to  have  consisted  in  the  inten- 
tion of  Black  to  sell  the  lands  to  the  complain- 
ants for  less  than  their  fair  value;  and  this 
intention  is  alleged  to  have  been  actually  exe- 
cuted by  Black,  by  a  sale  to  the  defendants  at 
a  price  far  less  than  he  could  have  obtained 
from  others,  under  the  belief  that  this  abate- 
ment of  price  was  for  the  benefit  of  the  com- 
plainants. If  this  were  so,  *it  could  [*278 
not  be  doubted  that  the  complainants'  interest 
was  a  valuable  one,  and  that  its  value  waa 
capable  of  being  precisely  ascertained;  for  it 
would  then  amount  to  the  sum  which  Black 
thus  abated  from  the  market  price  of  the  lands. 

But  the  proofs  not  only  fall  to  show  that 
Black  intended  to  abate   anything  from  the 
price,  but  they  leave  no  doubt  that  he  actually 
sold  the  lands  for  their  fair  market  value,  with- 
out any  abatement  whatever.     The  complain- 
ants have  taken  his  testimony,  and  he  declares, 
that  he  did  not  consider  the  complainants  had 
any  legal  or  equitable  claims  originating  from 
the  contracts;  that  he  never  intended  to  make 
them  any  allowance  or  consideration  on  the 
renewal  of  the  bonds  or  contracts;  that  when 
he  sold  the  lands,  he  did  not  consider  that  he 
had  made  any  deduction  on  account  of  any 
claims  of  the  complainants;  that  if  any  other 
person  had  offered  him  more  for  the  lands  than 
Paulk  did,  he  should  have  sold  them  to  such 
other  person;  and  if  Paulk  had  not  taken  the 
lands  at  $30,000,  he  should  have  sold  at  that 
price  to  anyone  who  offered  it.    So  far,  there- 
fore, as  respects  the  motives  of  Black,  and  hia 
own  views  of  the  nature  of  the  transaction,  his 
testimony  is  in  direct  conflict  with  the  allega- 
tions in  the  bill.    And  so  far  as  it  tends  to 
prove  that  he  did  not  sell  the  lands  for  less 
than  he  could  have  obtained  from  others,  but 
demanded  and  received  the  fair  market  price 
for  them,  it  is  corroborated  by  every  witness 
who  has  been  examined  concerning  its  value. 
Dwinal  and  George  N.  Black,  two  of  the  com- 
plainants'  witnesses,  say  $30,000  was  a  fair 
price  for  the  lands;  and  Addison  Dodge,  who 
IS  proved  to  be  a  person  of  uncommon  experi- 
ence and  judgment  concerning  the  timber  lands 
of   that   country,    and    whose    testimony    was 
taken  by  the  defendants,  explored  these  lands 
in  1843  for  Black,  and  reported  to  him  that 
$30,000    was    all    they    were    worth;    and    he 
testifies  that  this  was  his  opinion,  formed  from 
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careful  examination.  Though  Black  does  not 
state,  there  can  be  no  doubt  that  he  fixed 
this  price  in  consequence  of  Dodge's  report  to 
him;  for  he  employed  Dodge  to  make  the  ex- 
amination, and  he  expresses,  in  his  deposition, 
•entire  confidence  in  his  skill  and  integrity.  It 
follows  from  this,  as  well  as  from  what  Black 
•directly  testifies  to,  that  the  price  at  which  the 
lands  were  actually  sold,  was  fixed  as  the  fair 
market  value  of  the  lands,  for  which  Black, 
JM  an  agent  to  sell,  was  willing  to  sell  to  any- 
one, though  he  preferred  to  sell  to  the  com- 
plainants, if  no  one  should  offer  more. 

It  is  true  Black  at  first  demanded  of  Paulk 
$43,206  for  these  lands.  This  was  before  the 
sale  by  Paulk  to  Davis,  of  the  complainants' 
interests;  and  it  has  been  argued  that  as  the 
lands  were  actually  obtained  for  $30,000,  this 
27©*]  proves  that  Davis  was  •benefited  by 
the  acquisition  of  the  complainants'  interest  to 
the  extent  of  $13,000.  If  Davis,  when  he  pur- 
chased the  complainants'  interests,  had  been 
aware  that  Black  asked  $43,000  for  the  lands, 
and  had  been  willing  to  acquire  the  complain- 
ants' interest  to  endeavor  thereby  to  get  them 
for  a  less  sum,  this  would  have  a  tendency  to 
prove  that  he  was  willing  to  give  somewhere 
about  $43,000,  and  that  any  reduction,  below 
that  sum,  might  be  treated  as  the.  value  of  the 
<M>mp1ainants'  interests.  But  it  is  explicitly 
•denied  by  the  answers  of  Paulk  and  Davis,  and 
there  is  nothing  in  the  case  to  control  that 
denial,  that  Davis  knew,  when  he  negotiated 
with  Paulk,  that  Black  asked  $43,000  for  the 
lands. 

We  think  the  fair  result  of  the  evidence  is 
that  Paulk  concealed  this  fact  from  Davis, 
and  that  Davis  believed  he  could  get  the  lands 
for  $1  per  acre.  So  that  he  actually  paid  the 
fair  value  and  something  more  than  he  expect- 
ed to  pay. 

Upon  these  facts  we  are  unable  to  come  to 
the  conclusion  that  when  the  complainants 
parted  with  this  expectanc]^  of  good  will  from 
Black  for  $1,050,  they  received  less  than  they 
«ou]d  have  justly  obtained;  or  that  when 
Davis  purchased,  he  got  any  appreciable  pe- 
cuniary advantage  from  representing  the  com- 
plainants. 

Upon  this  ground,  therefore,  the  case  fails. 

But  inasmuch  as  there  are  charges  of  fraud 
contained  in  the  bill,  we  think  it  proper  briefly, 
to  examine  them. 

As  respects  the  two  defendants,  McOrillis 
and  Pickering,  they  were  not  connected  with 
the  purchase  from  Paulk  by  Davis.  They 
came  into  the  purchase  subsequently,  in  the 
manner  stated  in  their  answers,  which  it  is  un- 
necessary to  detail,  and  there  is  no  evidence 
which  tends  to  show  that  they  were  guilty  of 
any  fraud. 

In  reference  to  Paulk  and  Davis,  there  are 
circumstances  which,  if  unexplained,  would 
certainly  be  fraught  with  much  suspicion,  to 
say  the  least. 

After  the  sale  by  Paulk  to  Davis  of  the  com- 
plainants' interests,  Paulk  continued  to  act  in  the 
negotiation  with  Black,  and  it  is  admitted  that 
he  received  $1,500  from  Davis.  But  the  explana- 
tion offered  is,  that  from  the  necessity  of  the 
case,  Paulk  must  continue  to  negotiate  with  Black 
as  if  for  the  complainants;  that  they  under- 
stood he  was  to  do  so;  that  only  in  this  way 
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could  their  expectancy  of  favor  from  Black 
be  sold;  and  that  no  contract  was  made  or  un- 
derstanding had  with  Davis  by  Paulk,  save 
what  appears  on  the  face  of  the  papers,  that 
Davis  was  to  pay  him  for  his  service  subse- 
quent to  the  assi^ment.  That  when  Davis 
gave  his  notes  to  Black,  the  latter  required  a 
surety,  and  the  parties  being  at  Ellsworth, 
*Davis  for  the  first  time  requested  [*280 
Paulk  to  sign  the  notes.  That  Paulk  at  first 
declined,  saying  he  was  insolvent,  but  at  last 
consented  on  Ming  assured  that  Davis  would 
pay  him  what  Pickering,  a  mutual  friend, 
should  say  was  proper,  and  Pickering  after- 
wards fixed  the  sum  at  $1,500  for  all  his  serv- 
ices. The  answers  of  both  Davis  and  Paulk, 
deny,  with  clearness  and  precision,  every  charge 
of  fraud,  and  especially  negative  the  fact  that 
this  payment  of  $1,500  had  any  connection  with 
or  infiuence  upon  the  sale  by  Paulk' to  Davis 
of  the  complainants'  interest.  Their  account  of 
the  Aiatter  may  be  true.  There  Is  no  evi- 
dence to  prove  it  is  not  so,  and  grave  as  the 
causes  of  suspicion  may  be,  they  are  not  sufii- 
cient  to  overcome  these  precise  and  clear  state- 
ments in  the  answers. 

The  letters  of  Paulk  to  the  complainant 
Miller  and  his  failure  to  give  him  notice  of  an 
inquiry  by  Black  what  was  the  most  they  could 
afford  to  pay,  are  relied  on  to  show  that  Paulk 
kept  Miller  in  ignorance  of  the  material  facts, 
and  pressed  him  to  a  sale  in  undue  and  unnec- 
essary haste  and  With  unfair  intentions. 

In  his  note  of  the  24th  of  October,  1844, 
Pau\k  tells  Miller,  that  ''what  is  done  with 
Col.  Black  must  be  done  this  week."  It  does 
not  appear  afiirmatively  that  Black  had  said 
so,  and  he  does  not  remember  saying  so.  But 
after  the  lapse  of  six  years  he  might  have  for- 
gotten it,  if  he  did  say  so,  and  he  testifies  that 
he  does  not  recollect  the  particulars  of  the  dif- 
ferent conversations  with  Paulk.  But  however 
this  may  be,  the  negotiations  actually  went  on 
imtil  the  16th  of  November,  before  a  sale  was 
made  by  Paulk,  and  upon  learning  from  Miller 
that  he  thought  he  could  effect  something  by 
personally  visiting  Black,  he  wrote  to  Miller 
informing  him  he  had  sold  the  bonds  for  $1,050, 
but  that  he  had  obtained  the  consent  of  the 
purchaser  to  suspend  the  transfer  until  the  25th 
of  November;  tnat  they  were  not  willing  to 
wait  longer,  because  they  desired  to  operate  on 
the  lands  the  coming  winter,  and  in  order  to 
do  so  the  matter  must  be  decided  on  immedi- 
ately; and  he  then  strongly  urges  Miller  to 
come  at  once  to  Bangor,  in  season  to  avail  him- 
self of  the  contract  he  had  made,  if  he  should 
find  that  to  be  most  for  his  interest.  This  let- 
ter he  sent  to  him  by  express  to  insure  its  re- 
ception in  season. 

This  can  hardly  be  reconciled  with  the 
charges  in  the  bill,  or  the  deductions  made  by 
the  complainants  from  some  of  the  circum- 
stances, that  Paulk  had  unduly  hastened  the 
transfer,  and  intended  to  keep  Miller  in  the 
dark  and  to  sell  to  Davis  for  less  than  he 
might  have  obtained  from  another. 

Upon  consideration  of  the  charges  of  fraud 
in  the  bill,  and  the  answers  denying  those 
charges,  and  the  proofs  in  the  case,  we  are  of 
opinion  that  the  complainants  have  failed  to 
make  *out  the  fraudulent  combination  [^281 
between  Paulk  and  Davis  which  they  have  al- 
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leged,  and  that  upon  this  ground  also  the  bill 
must  be  dismissed. 

The  decree  of  the  Circuit  Court  is  afi&rmed, 
with  costs. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Maine, 
and  was  argued  by  counsel;  on  consideration 
whereof,  it  is  now  here  ordered,  adjudged  and 
decreed  by  this  court,  that  the  decree  of  the 
said  Circuit  Court  in  this  cause  be,  and  the 
same  is  hereby  affirmed,  with  costs. 


HOLLINGSWORTH  MAGNIAO,  Daniel  Smith 
Magniac,  and  William  Jardine,  late  trading 
under  the  firm  of  Magniac  &  Company^  Ap- 
pellants, , 

V. 

JOHN  R.  THOMSON. 
\ 

Compromise  discharge  of  imprisoned  debtor  con- 
strued. 

A  plaintiff  In  a  Judgment  haTlnr  the  defendant 
In  execution  under  a  ca.  sa.,  entered  into  an  affree- 
ment  with  blm  that  the  plaintiff  should,  without 
prejudice  to  his  rights  and  remedies  against  the  de- 
fendant, permit  film  to  be  forthwith  discharged 
from  custody  under  the  process,  and  that  the  de- 
fendant should  go  to  the  next  session  of  the  Cir- 
cuit Court  of  the  United  States,  and  on  the  law  side 
of  that  court  make  up  an  issue  with  the  plaintiff, 
to  try  the  question  whether  the  defendant  was 
possessed  of  the  means,  in  or  out  of  a  certain  mar- 
riage settlement,  of  satisfying  the  Judgment  against 
him. 

The  debtor  was  released ;  the  issue  made  up ;  the 
cause  tried  in  the  Circuit  Court;  brought  to  this 
court,  and  reported  in  7  Pet.  848. 

By  suing  out  the  ca.  sa.,  taking  the  defendant 
into  custody,  entering  into  the  arrangement  above 
mentioned,  and  disciiarging  the  defendant  from 
custody,  the  plaintiff,  in  all  legal  intendment,  ad- 
mitted satisfaction  of  his  demand,  released  the  de- 
fendant from  all  liability  therefor,  and  destroyed 
everv  effect  of  his  Judgment  as  the  foundation  of 
legal  rights. 

In  such  a  state  of  things  a  court  of  equity  will 
not  interfere  at  the  instance  of  the  nlnintiff. 

The  allegation  of  fraud  in  the  marriage  contract 
is  not  sustained  bv  the  evidence ;  nor  was  the  re- 
fusal of  the  defendant  to  appiv  the  property  which 
accrued  to  him  upon  the  death  of  his  wife,  to  the 
discharge  of  the  debt,  a  violation  of  the  agreement 
under  which  he  was  released. 

The  averment  in  the  bill  that  the  rights  of  the 

Elalntlff  under  the  Judgment,  remained  unimpaired. 
I  incompatible  with  a  right  to  resort  to  a  court 
of  equity. 

THIS  was  an  appeal  from  the  Circuit  Court 
of  the  United  States  for  the  Eastern  Dis- 
trict of  Pennsylvania,  sitting  as  a  court  of 
equity. 

Magniac  St  Company,  being  English  subjects, 
had  two  judgments  against  Thomson,  one  in 
the  Circuit  Court  of  the  United  States  for 
Pennsylvania,  in  •1827,  and  the  other  in  the 
Circuit  Court  for  New  Jersey,  in  1829. 
282*]  *0n  the  1st  April,  1829,  the  appel- 
lants sued  out  a  writ  of  capias  ad  satisfacien- 
dum on  the  judgment  in  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Pennsylvania  to  April  session,  1829,  to  which 
the  marshal,  on  the  8th  April,  1830,  returned 
non  est  inventus,  and  on  the  same  day  an  alias 
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capias  ad  satisfaciendum  was  sued  out  to  April 
session,  1830,  Number  9,  to  which,  on  the  12tb 
April,  1830,  the  marshal  made  return  of  "C.  C 
and  enlarged  by  agreement  of  plaintiff's  attor- 
ney." 

The  appellee  was  discharged  out  of  custody 
by  the  consent  of  the  plaintiffs  in  the  judg- 
ment, under  the  following  agreement,  viz.: 

Magniac  v.  Thomson,  No.  18,  Circuit  Court  of 
the  United  States,  Pennsylvania  District, 

October,  1826. 

Defendant  having  been  taken  by  ca.  sa.  in 
this  suit,  at  his  instance  it  is  agreed  that  he  be 
set  at  liberty  on  giving  security  to  abide  the 
event  of  an  issue  to  be  formed  for  ascertain- 
ing, by  judicial  decision,  whether  he  has  the 
means,  by  the  property  in  his  marriage  settle- 
ment or  otherwise,  of  satisfying  the  judgment, 
which  issue  is  to  be  formed  by  plaintiff's  af- 
firmance and  defendant's  denial  of  such  means; 
both  parties  hereby  consenting  to  try  such  is- 
sue at  the  ensuing  session  of  the  Circuit  Court 
of  the  United  States  for  this  district,  on  the 
merits,  without  regard  to  form  or  to  the  time 
when  the  jury  may  be  summoned;  it  being  ex- 
pressly acknowledged  by  defendant  that  this 
agreement  is  made  for  his  accommodation, 
without  any  prejudice  whatever  to  arise  to  the 
plaintiff's  rignts  by  the  defendant's  enlarse- 
ment  on  security  aa  aforesaid  or  otherwise 
howsoever. 

April  8th,  1830.  John  R.  Thomson. 

I  nereby  become  answerable  for  the  perform- 
ance of  the  terms  above  stated,  which  I  guar- 
antee. R.  F.  Stockton. 

Witness,  J.  P.  Norris,  Jr. 

On  the  part  of  the  plaintiffs  in  this  case,  I 
hereby  consent  to  the  defendant's  enlargement 
on  the  terms  stated  in  his  within  proj^wition 
and  agreement  of  this  date. 

9th  April,  1830.  C.  J.  Ingersoll, 

Attorney. 

In  pursuance  of  this  agreement,  a  new  suit 
was  entered  by  agreement  on  the  3d  June,  1830, 
in  the  Circuit  Court  of  the  United  States  for 
the  Eastern  District  of  Pennsylvania,  in  the 
third  circuit,  by  these  appellants  against  the 
appellee,  to  try  the  issue  to  be  formed  under 
the  above  agreement  of  the  9th  April,  1830. 

The  case  was  tried  and  is  reported  in  Bald- 
win's Reports,  344.  It  resulted  in  a  verdict 
for  the  defendant.  Being  brought  to  this  court 
upon  a  bill  of  exceptions,  the  judgment  of  the 
Drcuit  Court  was  affirmed,  aa  reported  in  7 
Pet.  348. 

*The  death  of  Mr.  Thomson's  wife  [*98S 
being  supposed  to  place  at  his  disposal  certain 
property  which  might  be  properly  applied  to 
the  payment  of  the  judgment,  Magniac  &  Co. 
applied  for  a  rule  to  show  cause  why  a  acire 
facias  should  not  issue  to  revive  the  judgment. 
Thomson  set  up  his  arrest  and  discharge  under 
the  ca.  sa.  as  a  legal  satisfaction  of  the  judg- 
ment. Magniac  &  Co.  then  withdrew  the  rule 
and  filed  the  present  bill. 

The  substance  of  the  bill  is  very  fully  stated 
in  the  opinion  of  the  court,  and  need  not  b« 
repeated.  The  bill  was  demiured  to,  and,  upon 
argument,  the  Circuit  Court  sustained  the  de- 
murrer and  dismissed  the  bill. 

The  complainants  appealed  to  this  court. 

The  cause  waa  argued  here  by  Messrs.  X. 
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iBgersoll  and  C.  IngersoU  for  the  appellants, 
and  by  Messrs.  John  M.  Read  and  Cadwallader 
for  the  appellee. 

Only  such  of  the  points  will  be  mentioned  as 
are  involved  in  the  opinion  of  the  court. 

Appellants'  Points. 

Construction  of  the  Agreement  of  8th  of 
April,  1830.  If  the  meaning  of  this  paper 
were  less  than  is  insisted  by  the  plaintin,  its 
last  sentence,  beginning  "it  being  expressly 
acknowledged/'  would  have  been  omitted  al- 
together. That  sentence  is  not  merely  with- 
out purpose  or  sense,  but  is  directly  in  the 
teeth  of  the  meaning  of  the  parties  to  the  con- 
tract, if  not  intended  to  bind  the  defendant  by 
a  promise  to  stand  by  the  judgment  after  the 
di  charge  as  much  as  before.  The  words  "or 
otherwise  howsoever/'  which  the  defendant 
supposes  we  rely  upon,  may  be  rejected  with- 
out injury  to  the  plaintiffs.  Such  general 
words,  in  the  case  of  extremely  formal  papers, 
in  which  the  meaning  of  the  parties  is  ex- 
pressed at  great  len^h,  might  perhaps  have 
little  force,  but  in  a  brief  stipulation,  such  as 
this,  drawn  up  in  haste,  probably,  and  in  order 
to  an  immediate  and  pressing  object,  they  ought 
to  have  their  full  force  and  popular  construc- 
tion. They  should  be  interpreted  to  signify 
that  if  by  the  words  which  precede  them  the 
plaintiff's  interests  under  the  judgment  are  not 
fully  guarded,  the  defendant  shall  give  them 
protection  "otherwise  howsoever."  They  amount 
to  a  covenant  for  further  assurance. 

The  agreement,  interpreted  in  any  other  way, 
leads  to  this  absurd  conclusion,  namely:  that 
the  plaintiff  periled  his  whole  debt  without  a 
motive,  while  the  defendant  obtained  his  en- 
largement from  custody,  giving  no  equivalent 
therefor. 

If  the  plaintiff  had  refused  all  arrangement, 
284*1  and  simply  permitted  *the  defendant  to 
remain  in  custody,  he  would  have  resorted  to 
the  insolvent  law  of  Pennsylvania,  or  of  the 
United  States.  In  the  former  case  he  must 
have  given  fuller  security  than  he  gave  under 
the  agreement  of  8th  of  April,  1830,  and  there 
would  have  been  a  tnal  of  the  question  whether 
the  defendant  was  possessed  of  property,  more 
advantageous  to  the  plaintiff  than  the  trial  in 
the  federal  court.  In  the  latter  case,  of  an  ap- 
plication by  the  defendant  under  the  United 
States  Insolvent  Law  of  1800,  the  plaintiff,  had 
he  succeeded  in  breaking  the  trust,  would  have 
got  the  whole  trust  property,  and  whether  he 
failed  or  succeeded,  would  have  had  security 
of  the  most  binding  sort  in  the  custody  of  the 
defendant's  person.  The  plaintiff  therefore 
gained  nothing  by  the  agreement,  for  St  is  not 
pretended,  on  the  other  side,  that  he  got  any- 
thing by  it  if  he  did  not  get  security  of  a  su- 
perior character  for  his  debt,  or  a  better  trial  of 
the  question  upon  which  it  turned.  He  simply, 
ma  expressed  by  the  agreement,  set  the  defend- 
ant at  liberty  at  the  defendant's  instance.  He 
did  an  act  of  kindness,  upon  the  defendant's 
agreement  that  it  should  he  without  prejudice. 

The  defendant,  on  the  other  hand,  acquired, 
first,  his  immediate  liberty,  which  he  could  get 
only  by  agreement;  and  second,  a  trial  of  the 
question  oi  property  in  the  federal  court;  abet- 
ter trial  for  him  than  one  in  the  Common 
Fleas,  and  much  better  than  under  the  Insolvent 
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Law  of  1800,  because  that  would  have  detained 
him  in  custody  during  the  time  the  cause  was 
pending,  which  was  about  three  years. 

It  is  submitted,  that  to  give  any  other  inter- 
pretation to  the  agreement  would  be  to  stultify 
the  plaintiff,  who  dealt  with  the  defendant  lib- 
erally enough,  but  did  not  go  the  length  of  giv- 
ing away  his  debt. 

The  question  whether,  under  this  agreement, 
the  plaintiff  was  entitled  to  a  second  ca.  sa.,  is 
one  which  is  without  difficulty,  the  fact  once 
established  that  the  defendant  has  evaded  by 
fraud,  or  violated  the  agreement;  for  Baker  v. 
Ridgway,  2  Bing.  41,  and  other  cases,  are  prece- 
dents for  a  second  ca.  sa.,  when  the  plaintiff 
has  been  fraudulently  induced  to  discharge 
from  the  first. 

In  Baker  v.  Ridgway,  a  commission  of  bank- 
ruptcy having  been  sued  out  against  a  defend- 
ant in  custody,  under  a  ca.  sa.,  the  plaintiff,  in 
order  to  prove  his  debt,  discharged  defendant 
from  the  execution.  The  commission  having 
afterwards  been  superseded,  plaintiff  took  de- 
fendant in  execution  again.  Defendant  moved 
for  his  discharge,  but  the  plaintiff  alleging  that 
the  commission  had  been  fraudulently  procured 
to  induce  him  to  discharge  the  defendant  from 
the  original  ca.  sa.,  the  court  refused  the  mo- 
tion, referring  it  to  a  jury  to  try  the  question 
of  fraud,  *holding  that  if  there  were  [*285 
fraud  in  defendant's  procurement  of  discharge 
from  the  first  ca.  sa.,  the  second  was  well  is- 
sued. 

Best,  Ch.  J.,  says:  *1f  there  has  been  no 
fraud  in  the  transaction,  I  am  of  opinion  the 
defendant  is  entitled  to  his  discharge;  if  there 
has  been  fraud,  we  are  all  of  opinion  he  is  not 
so  entitled.  I  have  looked  through  all  the  cases 
on  execution  against  the  person,  from  the  earli- 
est period  down  to  the  present  time,  and  I  am 
aware  of  the  great  jealousy  of  the  law  on  the 
subject  of  personal  restraint.  I  am  aware  that 
where  a  party  had  been  discharged  on  account 
of  privilege  of  Parliament,  it  was  doubted 
whether  he  could  be  retaken  after  that  privilege 
expired,  and  the  interference  of  the  Legislature 
became  necessary  to  sanction  such  a  proceeding; 
so,  when  he  died  in  confinement,  it  was  doubted 
whether  the  creditor,  having  resorted  to  the 
highest  remedy  the  law  afforded,  could  have 
any  further  means  for  the  recovery  of  his  debt, 
though  the  debtor  left  property  behind  him: 
that  doubt  was  also  set  at  rest  by  the  authority 
of  the  Legislature.  I  am  therefore  clear,  that 
where  a  commission  of  bankrupt  is  sued  out 
against  a  party  in  execution,  he  not  being  privy 
thereto,  if  the  plaintiff  abandons  his  execution 
and  proceeds  against  the  effects  of  the  party, 
by  proving  his  debt  under  the  commission,  he 
has  taken  his  chance,  and  though  there  should 
be  no  assets  forthcoming,  the  defendant  is  se- 
cure in  his  discharge.  (However,  I  consider 
myself  no  more  bound  by  an  opinion  delivered 
in  the  present  summary  mode  of  treating  the 
question  than  I  should  be  by  an  opinion  de- 
livered at  nisi  prius.)  But  if  the  debtor,  in  con- 
cert with  others,  procures  a  commission  of 
bankrupt  to  be  sued  out  against  him,  or  it  is 
procured  with  his  approbation  and  consent,  in 
order  to  entrap  the  plaintiff  to  come  in  and 
prove  his  debt,  and  is  then  superseded  for  some 
latent  defect  unknown  to  the  plaintiff,  that 
does  not  entitle  the  debtor  to  his  discharge; 
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and  if  we  were  to  hold  otherwise,  we  should 
violate  a  principle  of  law  which  has  never  been 
broken  in  upon,  namely:  that  a  party  shall  not 
be  allowed  to  take  advantage  of  his  own  wrong. 
I  say  this,  because  in  Jacques  v.  Withey,  though 
Ashhurst,  J.,  says,  *I  know  of  only  one  case 
where  a  debtor  in  execution,  who  obtains  his 
liberty,  may  afterwards  be  taken  again  for  the 
same  debt,  and  that  is  when  he  has  escaped, 
and  the  reason  of  that  is,  because  he  was  not 
legally  out  of  custody,'  yet  Buller,  J.,  did  not 
assent  to  the  generality  of  the  proposition  thus 
laid  down  by  Ashhurst,  J.,  and  wished  to  in- 
troduce qualifications.  Indeed,  even  according 
to  the  proposition  laid  down  by  Ashhurst,  J., 
if  this  discharge  has  been  obtained  by  a  fraud- 
ulent commission,  and  the  plaintiff  has  after- 
wards been  cheated  by  a  supersedeas  out  of  the 
benefit  sought  by  the  proof  of  his  debt,  the  de- 
286*]  fendant  may  be  taken  again,  *because 
the  fraud  has  avoided  the  whole  transaction, 
and  the  defendimt  has  never  been  legally  out 
of  custody." 

That  it  may  be  seen  that  under  the  insolvent 
laws  of  Pennsylvania  a  second  ca.  sa.  would 
have  issued  against  the  defendant  had  he  been 
defeated  in  the  Insolvent  Court  upon  the  ques- 
tion of  the  validity  of  the  marriage  settlement, 
the  following  extract  is  given  from  Ingraham 
on  Insolvency,  pp.  28,  29: 

"Where,  from  any  cause,  the  petitioner  is 
refused  the  benefit  of  a  discharge,  he  must  sur- 
render himself  to  prison." 

"Where  a  party  gives  bond  and  fails  to  com- 
ply with  the  condition,  either  by  not  attending, 
in  consequence  of  which  his  petition  is  dis- 
missed, or  by  not  surrendering  himself  if  the 
prayer  of  his  petition  be  not  granted,  another 
execution  may  be  issued  against  him;  and  if  he 
neglect  to  file  his  petition  within  the  time  pre- 
Bcribed  by  law,  the  creditor  is  not  obliged  to 
wait  for  the  day  of  hearing,  but  may  issue  an- 
other execution  the  moment  he  can  legally  as- 
-certain  the  fact.  The  surety  in  the  bond  would 
be  liable,  in  such  a  case,  notwithstanding  the 
second  execution,  which  would  be  no  discharge 
of  his  responsibility,  being  for  his  benefit." 

Also,  with  the  same  object,  is  quoted  part  of 
the  syllabus  of  Palethorpe  v.  Lesher,  2  Rawle, 
272: 

"Where  a  defendant  in  custody  gives  bond 
with  suretv  to  take  the  benefit  of  the  insolvent 
laws  and  forfeits  his  bond,  a  second  execution 
may  be  issued  against  him." 

Section  1  of  the  United  States  Insolvent  Law 
of  the  6th  of  January,  1800  (2  Stat,  at  Large, 
4,  5,  6),  shows  that  the  debtor  remains  in  cus- 
tody until  his  right  to  discharge  is  finally  de- 
•creed;  and  therefore  that,  had  the  defendant 
applied  for  the  benefit  of  this  Act,  he  must 
have  laid  in  prison  pending  the  question  of  the 
validity  of  tne  settlement. 

Assuming,  then,  our  construction  of  the 
agreement  to  be  the  true  one,  the  next  ques- 
tion is. 

Whether  the  case  is  one  for  relief.  On  the 
part  of  the  plaintiflf,  the  defendant's  reasoning 
18  not  appreciated,  whereby  he  denies  the  olain- 
tifTs  right  to  relief  under  the  head  of  fraud  and 
mistake.  It  is  submitted,  however,  that  what- 
ever may  be  the  appropriate  term  for  his  title 
to  relief,  the  principles  and  cases  found  under 
these  two  heads  of  equity  are  directly  applica- 
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ble  to  the  facts  befoi€  the  court.  And  know- 
ing no  other  names  imder  which  to  classify 
those  facts,  the  question  of  relief  will  be  con- 
sidered under  the  two  titles  of  fraud  and  mis- 
take. 

Fraud.  If  it  were  a  case  of  mere  breach  of 
contract,  as  alleged  by  defendant,  it  would  not 
be  cognizable  in  equity.  Nor  would  it  be  cog- 
nizable in  equity  if  it  were  a  case  of  fraudu- 
lent breach  of  contract,  and  not  more,  for  even 
fraud  is  cognizable  *at  law  unless  there  [*287 
be  in  the  case  /  something  to  oust  the  jurisdic- 
tion. 

If  A  purchase  commodities  of  B,  and  do  not 
pay  for  them,  this  is  a  breach  of  contract  cog- 
nizable at  law.  If  A  purchase  commodities  of 
B,  with  the  preconceived  design  not  to  pay  for 
them,  afterwards  carried  into  effect,  this  is  a 
fraud  as  well  as  a  breach  of  contract,  but  does 
not  entitle  the  party  to  relief  in  equity. 

But  here  is  a  case  where  there  can  be  no  re- 
lief at  law,  because  (we  assume  for  the  sake  of 
argument)  the  courts  of  law  have  declared  that 
a  judgment  is  paid  when  the  defendant  is  taken 
under  a  ca.  sa.,  and  that  even  the  defendant's 
own  agreement  to  the  contrary  shall  not  change 
the  ride.  That  a  defendant's  conduct,  in  en- 
tering into  such  an  agreement  and  then  violat- 
ing it,  is  "scandalous,"  as  the  courts  have 
termed  it,  but  that  there  is  no  remedy  at  law. 

The  fraud  is  palpable.  The  defendant  is  in 
custody.  He  says  to  the  plaintiff,  the  rule  of 
law  is,  that  If  you  discharge  me  the  judgment 
is  satisfied;  but  I  pledge  mvself  that,  as  be- 
tween you  and  me,  there  shall  be  no  such  rule, 
and  that  if  you  will  let  me  go  your  judgment 
shall  stand  exactly  as  it  did  before  your  ca.  sa. 
was  issued.  This  solemn  agreement  the  de- 
fendant, having  had  the  benefit  of  it,  utterly 
violates.  He  declares  the  judgment  to  be  good 
for  nothing,  and  the  agreement  good  for 
nothing,  and  when  the  plaintiff  takes  proceed- 
ings at  law  he  sets  them  at  defiance.  That  is, 
having  trepanned  the  plaintiff  into  the  bargain 
by  means  of  a  promise  that  he  will  not  exact 
the  penalty  of  the  position,  he  turns  round  and 
insists  upon  it. 

The  plaintiff  then  comes  into  equity.  Thia 
case  is  like  that  of  a  man  who,  holding  a  note 
five  years  and  eleven  months  old,  is  tola  by  the 
drawer  to  wait  six  weeks  longer  before  he  sues, 
and  that  the  note  shall  be  as  good  at  six  years 
old  as  it  was  before,  and  then,  being  refused 
payment,  and  having  gone  into  court,  the  de- 
fendant pleads  the  Statute  of  limitation 
against  him.  The  case  is  like  that  of  a  plaintiff, 
in  a  judgment,  who  enters  satisfaction  in  order 
that  the  defendant  may  be  able  to  make  title  to 
a  certain  portion  of  the  real  estate  bound  by  the 
judgment,  the  defendant  having  agreed  in 
writing  that  the  satisfaction  should  he  can- 
celled, and  the  lien  of  the  judgment  restored* 
as  to  the  rest  of  his  real  estate, Immediately  af- 
ter his  sale  was  affected,  and  then  is  told  by  the 
defendant,  your  judgment  is  gone,  and  you  will 
never  get  another.  Like  the  case  of  one  who, 
having  given  his  receipt  in  full,  but  without 
value,  to  a  debtor,  in  order  that  he  might  set- 
tle with  a  third  person,  is  turned  upon  by  the 
debtor,  and  told  that  his  debt  is  paid,  and  here 
is  the  receipt  for  it.  Like  the  case  of  an  obligee 
who,  *having  released  one  of  two  co-  [*288 
obligors,  for  the  mutual  purposes  of  obligee 
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obligors,  and,  with  the  agreement  that  the 
•discharge  should  be  without  prejudice  as  to 
the  remaining  obligor,  is  informed  by  him,  after 
the  object  of  the  discharge  has  been  accom- 
plished and  the  advantages  from  it  attained, 
that  he  does  not  mean  to  hold  himself  liable 
■after  the  release  of  his  co-obligor. 

These  are  cases  not  distinguishable  from  that 
before  the  court,  and  they  are  obviously  for  re- 
Uef  in  equity.  They  are  all  cases  in  which  a 
party  has  gained  a  fraudulent  advantage  of 
another,  wMch,  not  being  relievable  at  law, 
will  be  relieved  in  equity,  unless  something  can 
be  shown  to  the  contrary. 

It  18  pretended  by  the  defendant  here,  to  the 
contrary,  that  to  relieve  under  this  agreement, 
of  8th  April,  1830,  would  be  to  run  counter  to 
that  policy  which,  favoring  liberty  of  the  per- 
son, has  refused  to  permit  a  second  ca.  sa.  for 
the  same  debt.    To  this  the  answers  are: 

1.  The  whole  question  of  the  liberty  of  the 
person,  so  far  as  ca.  sa.  affect  it,  is  now  at  rest, 
for  they  have  been  abolished  by  statute,  and 
though  not  abolished  when  this  agreement  was 
enteml  into,  they  were  when  the  violation  of  it 
took  place,  and  the  present  question  arose. 

2.  There  are  two  cases  to  the  point,  that  this 
rule  concerning  the  liberty  of  the  person  yields 
before  proof  of  the  defendant's  fraud  in  pro- 
•curing  his  discharge.  Baker  ▼.  Ridgway,  2 
Bing.  41;  0  Moore,  114;  Holbrook  v.  Champlin, 
1   Hoff.  C.  148. 

3.  On  principle  it  would  be  strange,  indeed, 
if  that  policy  of  law  and  equity,  and  of  all  so- 
ciety which  sets  its  face  against  fraud,  should 
give  away  before  the  so-called  policy  here  in- 
Toked,  which  amounts  to  nothing  at  all  since 
arrest  for  debt  has  been  abolish^,  and  which 
never  did  amount  to  more  than  a  train  of  un- 
fortunate decisions,  which,  if  they  could  be  re- 
called, would  never  be  made  again. 

It  is  also  pretended  by  the  defendant,  that  to 
relieve  the  plaintiff  would  be  to  favor  a  stale 
claim. 

(The  counsel  then  proceeded  to  examine  this 
branch  of  the  subject.) 

Points  for  Appellee. 

On  the  principal  question  of  law  involved  in 
the  case,  the  position  of  the  appeUee  is,  that 
by  his  release  from  imprisonment,  on  the  8th 
of  April,  1830,  the  execution  and  judgment 
against  him  were  satisfied,  and  the  original 
debt  wholly  extinguished. 

This  position  is  the  necessary  result  of  the 
fundamental  principles  of  English  law  on  the 
subject  of  executions,  their  various  sorts  and 
289*]  ^relative  effects.  The  whole  doctrine 
of  the  common  law,  as  understood  both  in  Eng- 
land and  America,  and  as  applicable  to  the 
present  case,  may  be  stated  thus:  the  creditor, 
oy  issuing  a  capias  ad  satisfaciendum,  chooses 
the  body  of  the  debtor  in  preference  to  his 
lands  or  goods,  as  the  source  of  his  satisfaction. 
By  making  an  arrest,  he  secures  to  himself  the 
satisfaction  he  has  chosen,  and  is  thereby  es- 
topped from  resorting  to  any  other  mode  of 
execution.  As  long  sls  he  holds  the  body  in 
custody,  he  is  in  the  possession  and  receipt  of  a 
continuing  satisfaction;  and  when,  with  his 
consent,  the  body  is  released,  he  confesses  that 
his  satisfaction  is  complete,  and  the  debt  for 
which  he  demanded  it  thereby  extinguished; 
and  if  the  release  is  accompanied  by  any  agree- 
14  Ii.  ed. 


ment  with  the  debtor,  or  third  parties  acting 
for  him,  such  agreement  (whatever  may  be  its 
terms)  is  a  new  and  original  contract,  which 
can  in  no  way  affect  the  completeness  of  the 
satisfaction  previously  received. 

From  a  series  of  decisions  upon  these  points, 
converin^  full  four  centuries,  it  is  believed  that 
only  a  smgle  case  can  be  cited  in  conflict  with 
the  rule  thus  stated.  As  Blumfield's  case,  5 
Rep.  87,  is  much  relied  upon,  it  is  proper  to 
examine  it  at  some  length.  The  statement  of 
facts  by  Lord  Coke  is  simply  this:  "Two  men 
were  bound  jointly  and  severally  in  a  bond — 
one  was  sued,  condemned,  and  taken  in  exe- 
cution, and  afterwards  the  other  was  sued,  con- 
demned, and  taken  in  execution,  and  after- 
wards the  first  escaped  and  thereupon  the  other 
brought  audita  querela."  Judgment  was  given 
against  the  prayer,  and  the  decision  is  undoubt- 
edly clear  law,  and  is  perfectlv  in  harmony 
with  the  principles  above  laid  down.  Lord 
Coke,  however,  in  his  annotation,  cites  the 
case  of  Jones  v.  Williams  (elsewhere  report- 
ed), "where  two  men  were  condemned  in  debt, 
and  one  was  taken  and  died  in  execution,  yet 
the  taking  of  the  other  was  lawful."  This  case 
may  also  be  very  good  law,  but  makes  nothing 
against  the  present  appellee.  Lord  Coke  pro- 
ceeds, "and  then"  (in  Jones  v.  Williams)  "it 
was  resolved  by  the  whole  court,  that,  if  the 
defendant  in  debt  dies  in  execution,  the  plain- 
tiff may  have  a  new  execution  by  elegit  or  fi.  fa. 
for  divers  reasons,"  which  he  goes  on  to  enu- 
merate. It  is  for  this  passage  that  the  case  has 
been  often  heretofore  and  is  now  cited,  the 
value  of  the  authority  being  merely  this:  that 
Lord  Coke,  in  reporting  a  principal  case,  which 
is  entirely  with  us,  refers  to  an  unreported  case, 
which  is  also  with  us,  but  in  which  there  is  a 
dictum  against  us  of  which  he  appears  to  ap- 
prove. But  whatever  may  have  been  its  orig- 
inal authority,  this  dictum  has  been  repeatedly 
declared  not  to  be  law.  Blumfield's  case  was 
argued  in  30  Eliz.,  and  published  *in  3  [*290 
James,  and  must  consequently  have  been  well 
known  in  4  James,  when  the  case  of  Williams 
V.  Cutteris,  also  cited  as  Cutter  v.  Lamb,  was 
decided.  Ooke  Jac.  136.  Yet,  in  the  last- 
mentioned  case,  the  defendant  having  died  in 
execution,  the  court  held  that  the  plaintiff  had 
no  further  remedy.  In  Foster  v.  Jackson,  Ho- 
bart,  52,  57,  where  the  same  point  arose,  Ho- 
bort.  Oh.  J.,  makes  the  same  decision,  and  in 
the  course  of  an  elaborate  opinion,  approves 
the  cases  of  Blumfield,  and  Jones  v.  WiUiams, 
but  condemns  the  dictum  which  accompanies 
them.  Since  then,  in  Sir  Edward  Coke's  c&se, 
and  in  Gave  v.  Fleetwood,  it  was  pronounced 
"not  to  be  law;"  and  in  Taylor  v.  Waters, 
where  a  similar  point  arose,  and  counsel  urged 
its  authority,  it  was  wholly  disregarded  by  the 
court.  Godbolt,  204;  Littleton,  325;  5  Maule 
&  S.  103.  From  that  time  up  to  the  present, 
though  similar  questions  have  frequently  risen, 
it  is  believed  that  this  citation  has  never  been 
offered  to  the  consideration  of  an  English 
tribunal. 

Having  disposed  of  this  dictum,  we  will  pro- 
ceed to  examine,  in  the  first  place,  those  cases 
in  which  it  has  been  held,  that  the  release  of  a 
debtor  in  execution,  by  the  plaintiff's  consent, 
is  a  satisfaction  of  the  judgment  and  execution, 
and  also  an  extinguishment  of  the  debt. 
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Tbe  counsel  then  cited  and  commented  up- 
on the  following  cases:  Cro.  Car.  75;  Styles, 
117,  387;  2  Mod.  136;  Barnes'  Notes,  205;  4 
Burr.  2482;  1  T.  R.  557:  1  Bos.  &  P.  242; 
6  T.  R.  525;  7  Id.  420;  2  East,  243;  1  Bam. 
&  Aid.  303;  2  Moore,  235;  6  Man.  &  Gr.  755; 
4  Jur.  600;  11  Id.  800;  Law  Com.  Rep.  48; 
15  Law  Magazine,  132,  133. 

In  all  the  above  cases,  the  discharge  was  bj 
the  plaintiff's  consent,  and  it  is  believed  that 
they  establish  incontrovertibly  the  position  as- 
sumed, that  every  such  discharge  operates  to 
satisfy  the  judgment,  the  execution,  and  the 
original  debt.  It  remains,  in  the  second  place, 
to  examine  into  the  effect  of  an  arrest  and  im- 
prisonment upon  a  ca.  sa.  generally;  the  posi- 
tion of  the  defendant  being,  that  such  an  arrest 
and  imprisonment,  if  regular,  constitute  a  per- 
fect satisfaction,  so  long  as  the  imprisonment 
continues,  and  that  the  nature  of  the  satisfac- 
tion can  only  be  impaired  by  an  interruption 
of  the  imprisonment  through  the  tortious  act 
of  the  defendant  himself,  or  the  operation  of 
the  law  in  invitum,  as  against  the  plaintiff. 

In  Year  Book,  33  Hen.  VI.,  it  is  said  by 
Davers,  '^Suppose  a  man  recover  against  me, 
and  take  my  body  in  execution,  he  shall  have 
neither  elegit  nor  fi.  fa.  nor  any  other  execu- 
tions, because  this  amounts  in  law  to  satisfac- 
tion." Page  48,  1455.  So,  in  13  Hen.  VIL, 
it  is  said  by  Keble,  ''If,  on  a  ca.  sa.,  the  sher- 
iff return  cepi  corpus,  the  plaintiff  shall  never 
291*]  have  another  *ca.  sa.,  for  he  learns, 
from  the  return  of  the  sheriff,  that  he  was  in 
execution,  and  then  he  had  the  object  of  his 
suit."    Page  1. 

But  perhaps  the  most  carefully  considered 
case  on  this  whole  subject  is  that  of  Foster  v. 
Jackson,  where  the  defendant  died  in  execu- 
tion, and  the  plaintiff  brought  scire  facias 
against  his  executors.  After  examining  Blum- 
field's  case,  and  reviewing  the  subject  at 
length,  Ch.  J.  Hobart  says:  "But  now  singly^ 
out  of  the  very  point,  I  hold  that  a  capias  ad 
satisfaciendum  is  against  that  party  as  not  only 
an  execution,  but  a  full  satisfaction  by  force 
and  act  and  judgment  of  law,  so  as  against 
him  he  can  have  no  other,  nor  against  his  heirs 
or  executors,  for  these  make  but  one  person  at 
law."  And,  in  concluding,  he  lays  down  the 
broad  principle  on  which  many  of  the  deci- 
sions already  referred  to  are  based,  especially 
those  where  an  agreement  to  surrender  has 
been  held  to  be  void,  "that  the  body  of  a  free- 
man cannot  be  made  subject  to  distress  or  im- 
prisonment by  contract,  but  only  by  judg- 
ment."   Hobart,  52. 

The  law,  as  laid  down  in  Foster  ▼.  Jackson, 
governed  all  subsequent  cases  of  death  in  exe- 
cution, until  Parliament  interfered,  and,  by 
the  Statute  of  21  Jac.  I.  ch.  24.  gave  the  cred- 
itor a  further  remedy  against  the  estate  of  the 
deceased.  1  Strange,  663;  8  T.  R.  123;  Am- 
bler, 79;  6  Maule  &  S.  73;  13  Ves.  193;  3 
Mer.  224,  233-235;  20  L.  J.  Ch.  174;  15 
Jur.  49;  13  Beav.  229;  1  Eng.  L.  &  £.  R. 
146;  8  Dow.  &  Ry.  42. 

The  above  cases  not  only  sustain  the  posi- 
tion to  which  they  are  cited,  but  they  also 
prove  that  it  is  not  merely  a  sharp  point  of 
law,  adhered  to  out  of  respect  for  ancient  au- 
thority, but  that  it  has  been  treated  at  all 
times,  both  by  judges  and  chancellorSi  as  a 
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well-founded  principle,  to  which  a  controllini^ 
force  should  be  given,  in  every  case  where  it 
is  either  directly  or  collaterally  involved.  The 
original  debt  has  uniformly,  and  for  all  pur- 
poses for  which  it  has  ever  been  attempted  to> 
be  used,  whether  as  a  set-off,  the  foundation  of 
an  assumpsit,  or  of  a  claim  in  bankruptcy,  been 
held  to  be  satisfied,  and  the  judgment  to  be 
valueless. 

It  only  remains,  in  the  third  place,  to  exam- 
ine some  particular  cases,  which  are  considered 
by  the  plaintiffs  as  exceptions  to  the  general 
rule,  but  which  in  reality  go  far  to  illustrate 
and  strengthen  it. 

1.  Gases  of  escape.  By  the  oldest  authori- 
ties an  escape  was  considered  as  effectual  a 
discharge  of  the  debt  as  a  release,  and  Blum- 
field's  case  is  the  first  decision  to  the  contrary. 
Y.  B.  33  Hen.  VI.  p.  47.  The  opposite  doc- 
trine was  finally  established  in  Whiteacre» 
V.  Hamkinson,  and  the  reason  of  it  was  given 
by  Ashhurst,  J.,  in  Jacques  ▼.  Withey:  **I 
know  of  only  one  case  where  a  debtor  in  exe- 
cution, who  obtains  his  liberty,  *may  [*292 
afterwards  be  taken  again  for  the  same  debt, 
and  that  is  where  he  has  escaped;  and  thK^  rea- 
son of  that  is,  because  he  was  not  legally  out 
of  custody."  Sup.  pp.  11,  12.  The  result  of 
these  cases  then  is,  that  where  the  prisoner  has 
escaped  of  his  own  wrong,  although  the  satis- 
faction which  the  plaintiff  was  receiving  is 
temporarily  interrupted  in  fact,  yet,  in  intend- 
ment of  law,  the  defendant  is  still  in  custody, 
and  may  be  retaken. 

2.  Cases  of  rescue,  which  depend  upon  the 
same  principle  as  those  of  an  escape.  The  de- 
fendant was  never,  in  contemplation  of  law, 
out  of  custody.    Jacques  ▼.  Witney,  ut  sup. 

3.  Arrest  of  privileged  defendants.  The  ar- 
rest of  a  member  of  parliament  has,  from  the 
earliest  times,  been  held  irregular;  and  it  was 
occasionally  doubted  whether  sudi  an  arrest, 
followed,  as  it  necessarily  was,  by  a  discharge, 
either  upon  writ  of  privilege  or  without  it,  did 
not  operate,  like  a  release  by  consent,  as  a  total 
discharge  of  the  debt.  1  Hatsell,  48;  May's 
Practice  of  Parliament,  107,  113,  114;  2  Man. 
&  Gr.  437,  471;  1  Cr.  M.  A  R.  525;  5  Tyrrwhitt, 
147;  10  Ad.  &  Ellis,  225;  1  Ad.  &  £1.  N.  S. 
525;  2  Gale  &  Da  v.  473;  Godbolt,  327. 

4.  Cases  of  discharge  from  imprisonment  bj 
the  lord's  act,  etc.  The  discharge  in  these 
cases  has  always  been  held  to  be  the  act  of  the 
law,  and  not  to  imply  any  consent  on  the  part 
of  the  plaintiff.  In  compliance,  therefore, 
with  the  old  maxim,  the^  courts  have  taken 
care  that  this  act  of  law  shall  in  no  way  injuri- 
ously affect  the  plaintiff's  rights.  "Thus,  ia 
Nadin  v.  Battie  et  al.,  5  East,  147,  where  two 
were  in  prison,  and  one  was  discharged  be- 
cause of  the  plaintiff's  refusal  to  pay  the  prison 
charges,  Lord  Ellenborough,  on  an  application 
to  discharge  the  other,  decided  that  "the  dis- 
charge cannot  be  said  to  have  been  with  the^ 
plaintiff's  assent,  because  he  did  not  choose  to 
detain  the  party  in  prison  at  his  own  expense. 
Nor  can  the  law,  which  works  detriment  to  no 
man,  in  consequence  of  having  directed  the 
discharge  of  one  defendant,  so  far  implicate 
the  plaintiff's  consent  against  the  fact,  as  to 
operate  as  a  discharge  of  the  othtr.** 

Hie  same,  as   will  be   seen   hereafter,  has 
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the  ruling  of  the  American  courts,  and 
for  the  same  reasons  here  assigned. 

5.  Cases  of  debts  payable  by  installments. 
Where  the  judgment  is  to  be  satisfied  by  in- 
atallmentSy  and  execution  is  to  issue  upon  non- 
payment of  any  of  the  installments,  it  is  held 
that  a  release  from  imprisonment  upon  one  in- 
stallment with  the  plaintiff's  consent,  will  not 
affect  the  remedy,  or  bar  the  execution  upon  a 
second  installment.  Davis  v.  Gompertz,  2 
Nev.  &  Man.  607.  This  is  expressly  upon 
the  ground  that  the  two  executions  are  not  for 
the  same  debt.  Such  was  the  principle 
293*]  *that  governed  the  case  of  Atkinson  v. 
Bayntim,  which  has  been  relied  upon  as  au- 
thority against  the  appellee.  1  Bing.  N.  C. 
444. 

6.  It  may  be  proper,  in  this  connection,  to 
notice  the  case  of  Baker  v.  Ridgway,  which 
has  also  been  cited  against  the  appellee.  3 
Bing.  41;  S.  C.  9  Moore,  114.   . 

There,  the  defendant  was  in  custody  under  a 
<ca.  sa.;  a  commission  of  bankruptcy  was  is- 
sued against  him ;  the  plaintiffs  were  compelled, 
by  the  statute  of  49  Geo.  m.,  ch.  121;  to  dis- 
-charge  him  out  of  custody,  before  they  could 
be  admitted  to  prove  their  debt  under  the  com- 
mission ;  the  commission  was  afterwards  super- 
seded on  the  ground  of  irregularity;  and  the 
-defendant  was  again  arrested.  Affidavits  were 
submitted  by  the  plaintiffs,  and  relied  on  by 
the  court,  tending  to  prove  that  the  irregulari- 
ty, by  which  the  commission  had  been  avoid- 
ed, was  the  result  of  fraudulent  collusion 
between  the  debtor  and  a  portion  of  his  cred- 
itors. This  was  a  motion  to  discharge  the  de- 
fendant, and  enter  satisfaction  upon  the  judg- 
ment.   The  rule  was  discharged. 

Such  being  the  facts,  it  does  not  seem  that 
the  case  differs  materially  from  that  of  an 
-escape.  It  was,  in  reality,  an  escape  effected 
by  an  abuse  of  the  forms  of  law,  and  the  same 
may  be  said  of  it,  as  Ashhurst,  J.,  said  of 
Jacques  v.  Withey,  "The  defendant  was  never 
legally  out  of  custody."  At  any  rate,  he  was 
never  discharged  by  the  consent  of  the  plain- 
tiff. That  these  were  the  grounds  of  the  coiirt's 
•opinion,  may  be  seen  from  many  of  the  re- 
marks reported  by  Bingham.  Thus  Best,  Ch. 
J.;  *'If  this  discharge  had  been  obtained  by  a 
fraudulent  commission,  and  the  plaintiff  has 
afterwards  been  cheated  by  a  supersedeas  out  of 
the  benefit  sought  by  the  proof  of  his  debt,  the 
defendant  may  be  taken  again,  because  the 
fraud  has  avoided  the  whole  transaction,  and 
the  defendant  has  never  been  legally  out  of 
■custody.** 

From  all  the  cases,  then,  we  draw  the  con- 
•clusion  that  the  English  law  is,  and  has  been 
for  more  than  four  centuries,  that  the  writ  of 
•ca.  sa.  is  the  highest  sort  of  execution  known ; 
that  it  is  capable  of  affording  the  plaintiff  com- 
plete and  absolute  satisfaction;  and  that  its 
execution  will  satisfy  the  judgment  and  ex- 
tinguish the  debt,  unless  this  its  regular  legal 
effect  be  avoided  by  some  after-contingency. 
The  only  after-contingencies,  whether  existing 
at  common  law  or  provided  for  by  statute, 
which  are  allowed  to  have  this  effect  are,  an 
escape  by  the  defendant's  own  wrong,  or 
•effected  by  his  actual  fraud;  a  rescue;  an 
avoidance  of  the  writ  for  irregularity;  an  en- 
largement of  the  prisoner  by  act  of  law;  or 
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(since  the  21st  Jac.  I.)  his  death  in  execution. 
Upon  the  happening  of  any  of  these  contin- 
gencies, 'the  plaintiff  having  been  de-  [•2© 4 
prived,  without  his  own  default,  of  the  com- 

Slete  satisfaction  to  which  his  writ  entitled 
im,  the  law  will  supply  him  with  other  means 
of  enforcing  it.  If,  however,  after  the  execu- 
tion of  the  writ,  the  plaintiff  voluntarily 
consent  to  the  discharge  of  the  defendant  from 
custody,  while  by  such  execution  and  dis- 
charge the  judgment  is  satisfied  and  the  debt 
extinguished  at  law,  so  the  plaintiff's  consent 
operates  further  as  a  confession  of  such  satis- 
faction, and  if  properly  presented  to  the  court, 
will  be  entered  of  record  on  the  roll.  The 
policy  of  the  law,  moreover,  prohibits  the  de- 
fendant from  entering  into  any  agreement  by 
which  the  judgment  or  debt,  upon  which  he 
is  in  custody,  shall,  for  any  purpose  whatever, 
be  made  to  survive  his  release,  and  pronounces 
all  such  agreements  null  and  void.  Neverthe- 
less, the  discharge  of  the  defendant  shall  be  a 
good  consideration  for  an  original  and  inde- 
pendent contract,  which,  if  afterwards  violated, 
may  be  enforced  by  new  proceedings.  This 
last  rule  avoids  the  hardship  to  which  creditors 
might  otherwise,  even  against  their  inclination, 
be  compelled  to  subject  their  imprisoned  debt- 
ors, who  are  unable  to  liquidate  their  debt  by 
actual  payment,  but  can  give  satisfactory  se- 
curity in  consideration  of  a  discharge.  Arch- 
bold*s  New  Com.  Law  Pr.  p.  257,  ed.  1853; 
Sewell  on  Sheriffs,  108. 

We  have  next  to  ascertain  whether  the 
American  courts  have  adhered  to  the  doctrines 
of  the  common  law  as  expounded  in  England. 

The  precise  question  as  to  the  effect  of  the 
voluntary  discharge  of  the  debtor  from  custody, 
has,  it  is  believed,  never  been  decided  by  this 
court.  But,  in  two  cases,  the  nature  of  the 
writ  of  ca.  sa.  has  been  incidentally  discussed, 
so  far  as  it  bore  collaterally  upon  points  then 
before  the  court.  It  was  only  necessary,  there- 
fore, to  enter  into  the  subject,  and  to  press  the 
conclusions  far  enough  to  meet  the  particular 
question  presented.  Thus,  in  the  United 
States  V.  Stansbury,  1  Pet.  573,  the  question 
before  Ch.  J.  Marshall  was,  whether  the  rights 
of  a  particular  debtor  were  to  be  governed  by 
the  common  law  or  by  an  Act  of  Congress. 
Having  decided  in  favor  of  the  latter  position, 
he  waives  all  argument  upon  the  common  law, 
and  introduces  his  opinion  by  stating  it  in  a 
form  that  was  unquestioned  on  either  side.  "It 
is  not  denied,  that  at  common  law,  the  release 
of  a  debtor  whose  person  is  in  execution,  is  a 
release  of  the  judgment  itself.  Yet  the  body  is 
not  satisfaction  in  reality,  but  is  held  as  the 
surest  means  of  coercing  satisfaction.  The  law 
will  not  permit  a  man  to  proceed  at  the  same 
time  against  the  person  and  estate  of  his  debtor; 
and  when  the  creditor  has  elected  to  take  the 
person,  it  prestunes  satisfaction,  if  the  person 
be  voluntarily  released.  The  release  of  the 
judgment  is  therefore  *the  legal  con-  [*295 
sequence  of  the  voluntary  discharge  of  the 
person  by  the  creditor." 

So,  in  the  case  of  Snead  v.  M'Coull,  12  How. 
407,  the  question  was,  whether  a  creditor's -lien 
upon  the  lands  of  his  debtor  could  survive  the 
execution  of  a  ca.  sa.  upon  his  person.  Judge 
Daniel,  delivering  the  opinion  of  the  court, 
after  showing  that  no  lien  on  lands  can  be  of 
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superior  binding  force  to  that  of  an  elegit,  the 
capacity  to  issue  which  never  survives  a  fully 
executed  ca.  sa.,  incidentally  alludes  to  the 
nature  of  this  latter  writ,  and  the  effect  of  a 
plaintiff's  voluntary  releasing  a  defendant  who 
IS  in  custody  under  it.  In  so  doing,  he  cites  at 
length  the  strong  language  of  the  Lord  Chan- 
cellor in  Ex -parte  Knowell,  sup.  23,  and  refers 
to  the  leading  cases  of  Vigors  v.  Aldrich,  Tan- 
ner V.  Hague,  and  Blackburn  v.  Stupart. 

But,  in  The  United  States  v.  Watkins,  4 
Cranch,  C.  C.  271,  the  whole  subject  was 
fairly  brought  before  the  Circuit  Court  of  the 
United  States  for  the  District  of  Columbia,  and 
Ch.  J.  Cranch,  in  the  course  of  a  most  learned 
opinion,  in  which  almost  every  English  au- 
thority is  examined,  fully  sustains  all  the 
positions  taken  by  the  appellee  as  to  the  Eng- 
lish law,  recognizes  them  as  forming  part  of 
the  law  of  Maryland,  and  therefore  binding  in 
the  District  of  Columbia. 

Since  this  decision,  the  case  of  Harden  v. 
Campbell,  4  Gill,  29,  has  been  adjudicated  in 
Maryland,  and  Ch.  J.  Martin  fully  sustains  the 
conclusions  arrived  at  by  Ch.  J.  Cranch. 

The  counsel  then  commented  upon  the  fol- 
lowing American  cases:  2  Leigh,  361,  367;  5 
Leigh,  186;  6  Mass.  58;  16  Mass.  63;  3  Cush. 
463;  16  Law  Reporter,  629;  1  Chipman,  151;  1 
K.  I.  143;  5  Johns.  364;  1  Cowen,  56;  8  Cowen, 
171;  0  Cowen,  128;  2  South,  508,  799;  2  Green, 
102;  10  Ohio,  362;  6  Blackf.  36;  3  M'Cord,  165; 
4  Dall.  214;  3  Serg.  &  R.  463. 

In  Pennsylvania,  the  Statute  of  21  James  I., 
ch.  24,  for  the  relief  of  creditors  against  such 
persons  as  die  in  execution,  was  reported  by  the 
judges  to  be  in  force,  but  not  the  Statute  of  1 
James  I.,  ch.  13,  relative  to  privilege  of  Parlia- 
ment, nor  that  of  8  &  9  William  III.,  ch.  27, 
sec.  7,  where  in  case  a  prisoner  escapes,  it  is 
provided  he  may  be  retaken  on  a  new  capias. 

This  law  was  altered  by  the  31st  section  of 
the  Act  of  16th  June,  1836,  which  enacted  that 
"a  judgment  shall  not  be  deemed  to  be  satisfied 
by  the  arrest  or  imprisonment  of  the  defendant 
upon  a  capias  ad  satisfaciendum,  if  such  de- 
fendant die  in  prison,  or  escape,  or  be  dis- 
charged therefrom  by  reason  of  any  privilege, 
*or  at  his  own  request;*  but  the  party  entitled 
to  the  benefit  of  the  judgment  may  have  such 
remedies  at  law  for  the  recovery  thereof  as  he 
would  have  been  entitled  to  if  such  capias  ad 
satisfaciendum  had  not  been  issued:  saving 
296*]  nevertheless,  all  'rights  and  interests 
which  may  have  accrued  to  any  other  person 
between  the  execution  of  such  writ  and  the 
death  or  escape  of  such  party." 

This  section  was  taken  from  the  32d  section 
of  the  bill  reported  by  the  revisers  of  the  Civil 
Code  on  the  4th  of  January,  1836,  but  the 
words  in  italic,  "or  at  his  own  request,"  were 
inserted  by  the  Legislature. 

The  section  as  reported  by  the  revisers,  is 
stated  by  them  to  be  "derived  from  the  Stat- 
utes 1  Jac.  I.  ch.  13;  21  Jac.  I.  ch.  24;  and  8 
&  9  William  TIL  ch.  27,  sec.  7." 

The  case  of  Jackson  v.  Knight,  4  Watts  Sc 
S.  412,  decided  in  1842,  occurred  after  the 
passage  of  the  Act  of  Assembly,  and  was 
governed  by  the  31st  section  of  the  Act  of 
16th  June,  1836.  The  agreement  to  discharge 
the  defendant  from  imprisonment  was  dated 
10th  October,  1840,  and  on  the  argument  the  ^ 
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counsel  for  the  plaintiff  in  error  cited  the  said 
3l8t  section. 

Mr.  Justice  Daniel  delivered  the  opinion  o^ 
the  coiirt: 

This  is  an  appeal  from  a  decree  of  the  Cir- 
cuit Court  of  the  United  States  for  the  Easten» 
District  of  Pennsylvania. 

The  appellants,  by  their  bill  in  the  Circuit 
Coiirt,  allege,  that  being  creditors  of  the  ap- 
pellee in  a  very  large  amount  of  money  pre- 
viously  lent  and  advanced  to  him,  they,  in  the- 
year  1828,  instituted  their  action  for  its  recoverr 
on  the  law  side  of  the  court,  when  it  was  agreed*, 
by  writing  filed  of  record,  that  a  judgment 
should  be  entered  against  the  appellee  aa  of 
the  26th  of  November,  1827,  in  favor  of  the 
appellants,  for  the  sum  of  $22,191.71.  That 
this  judgment,  with  a  large  accumulation  of 
interest,  remained  unappealed  from  and  un- 
satisfied, either. in  whole  or  in  part.  That  the 
appellants,  after  obtaining  this  judgment,  be- 
lieving that  the  appellee  was  possessed  of  con- 
cealed means  of  satisfying  it,  and  especially 
that  when  in  a  state  of  insolvency,  and  with  a 
view  of  defeating  his  creditors,  he  had  settled 
upon  his  wife  a  large  amoimt  of  property,  and» 
as  afterwards  appeared,  made  transfers  of  prop- 
erty to  her  between  the  date  of  the  judgment 
and  of  the  execution  thereon,  they  sued  out 
upon  the  said  judgment  a  writ  of  capias  ad 
satisfaciendum,  returnable  to  the  April  Term  of 
the  court,  1830,  and  in  virtue  of  that  procesa 
caused  to  be  taken  into  actual  custody  the 
body  of  the  appellee.  That  under  the  exigency 
of  this  process  and  arrest,  the  appellee  would 
have  been  compelled  to  continue  in  close  con- 
finement, or  could  have  obtained  his  release 
therefrom  solely  by  the  laws  of  Pennsylvania 
passed  for  the  relief  of  insolvent  debtors, 
which  laws  would  have  exacted  of  the  appellee 
an  assignment  to  his  creditors  of  all  estate, 
property,  or  interests  whatsoever,  held  by  him- 
self or  by  others  for  him,  or  unlawfully  settled 
upon  his  *wife;  and  would  have  con-  [•297 
ferred  upon  him  only  an  immimity  against  fur- 
ther bodily  restraint  by  reason  of  the  non-pay- 
ment of  such  debts  as  were  due  and  owing  froii& 
him  at  the  date  of  such  proceedings  in  insol- 
vency; but  that  the  appellee,  being  at  the  time 
of  his  arrest  a  citizen  of  the  State  of  New 
Jersey,  could  not  have  been  admitted  to  the 
benefits  of  the  insolvent  laws  of  Pennslyvania 
until  after  remaining  three  months  in  actual 
confinement  under  the  writ  of  capias  ad  satis- 
faciendum. 

That  on  the  19th  of  November,  1825,  a  mar- 
riage contract  was  executed  between  the  ap- 
pellee and  Annis  Stockton,  his  intended  wife, 
and  Richard  Stockton,  the  father  of  said  Annia^ 
by  which  agreement  the  said  Richard  Stockton 
was  invested  with  a  large  amount  of  real  and 
personal  property  in  trust  for  the  benefit  of  the 
appellee  and  his  intended  wife  during  their 
joint  lives,  and  if  the  said  appellee  should  sur- 
vive his  intended  wife  and  nave  issue  by  her^ 
in  trust  for  his  benefit  and  for  the  maintenance 
and  support  of  his  family,  and  if  there  should 
be  no  child  or  children  of  the  said  marriage* 
then  after  the  death  of  the  husband  or  wife,  ia 
trust  to  convey  the  property  to  the  survivor  in 
fee  simple. 

That    the    appellee    being   arrested   and    in 
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actual  custody  under  the  capias  ad  satisfacien- 
duniy  sued  out  as  aforesaid,  it  was  then  and  there 
agreed  in  writing  between  the  appellants  and 
the  appellee,  that  the  former  should,  without 
prejudice  to  their  rights  and  remedies  against 
the  latter,,  permit  him  to  be  forthwitn  diseharKed 
from  custody  under  the  said  process,  and  that  the 
appellee  should  go  to  the  next  session  of  the  Cir- 
euit  Court  of  the  United  States  for  the  Eastern 
IKstrict  of  Pennsylvania,  and  on  the  law  side  of 
that  court  make  up  an  issue  with  the  appel- 
lants, to  try  the  question  whether  the  appellee 
was  possessed  of  the  means,  either  in  or  out  of 
the  marriage  settlement,  of  satisfying  the  judg- 
ment against  him;  the  said  issue  to  be  tried 
without  regard  to  form,  or  to  the  time  when 
the  jury  for  the  trial  thereof  should  be  sum- 
moned;   the  appellee  also  giving  security  to 
abide  the  result  of  the  trial  of  said  issue.  That 
upon  the  execution  of  his  agreement,  the  ap- 
pellee was  released  from  custody,  and  the  Mar- 
shal for  the  Eastern  District  of  Pennsylvania, 
to  whom  the  writ  of  capias  ad  respondendum 
was  directed,  made  a  return  upon  the  writ  that 
he  had  taken  the  body  of  the  appellee  into 
custody,  and  that  he  had  been  discharged  by 
the  consent   and  direction  of  the  appellants. 
That  the  trial  of  the  issue,  which  was  provided 
for  in  the  said  agreement,  actually  took  place 
and  resulted  in  a  verdict  by  which,  so  far  as 
concerned  the  piu*poses  of  the  said  trial,  it  was 
found  that  the  appellee  had  not  the  means, 
either  in  or  out  of  the  said  marriage  settlement, 
of  satisfying  the  judgment  of  the  appellants. 
298*1     *The   bill   alleges   that    b^  the   force 
and  effect  of  the  agreement  in  writing  and  of 
the  proceedings  in  pursuance  thereof,  the  ap- 
pellee obtained  no  farther  or  other  right  or  ad- 
vantage, than  a  present  discharge  from  close 
custody,  and  the  judgment  of  a  court  of  com- 
petent jurisdiction  that  he  was  then  possessed 
of  no  means,  whether  in  or  out  of  the  said  mar- 
riage settlement,  wherewith  to  satisfy  the  judg- 
ment of  the  appellants.    It  further  states,  that 
since  the  judgment  upon  the  issue  made  up 
and  tried  as  aforesaid,  the  wife  of  the  appellee 
had  died  without  issue,  and  in  consequence  of 
that  fact,  all  estate  and  property  vested  in  the 
trustee  by  the  marriage  settlement  and  foimd 
by  the  issue  tried  as  aforesaid  to  be  then  pro- 
tected thereby  from  the  creditors  of  the  appellee, 
had  become  the  absolute  property  and  estate  of 
the  appellee,  and  had  either  by  the  original 
trustee  in  the  marriage  settlement  or  by  his 
successor,  been  conveyed  and  delivered  over  to 
the  appellee  as  his  own  estate  and  property, 
free  and  clear  of  any  trust  whatsoever. 

That  the  trust  created  by  the  marriage  set- 
tlement, and  by  which  the  above  property  com- 
prised therein  was  adjudged  to  be  protected 
against  creditors,  having  expired  by  its  own 
limitation,  that  property  had  become  liable  to 
the  creditors  of  the  appellee,  who  was  bound 
to  a  full  account  of  the  value  thereof,  and  for 
the  satisfaction  of  the  rights  and  demands  of 
the  appellants  out  of  the  same.  That  the  ap- 
pellants had  accordingly  applied  to  the  ap- 
pellee for  payment  of  their  judgment,  to  be 
made  out  of  the  property  comprised  in  and 
protected  by  the  marriage  settlement  or  out 
of  any  other  resources  at  his  command,  but 
had  been  met  by  a  refusal  on  the  part  of  the 
appellee,  founded  not  upon  his  inability  to 
14  Ii.  ed. 


satisfy  the  just  claim  of  the  appellants  for 
money  actually  loaned,  but  upon  an  alleged 
exemption  from  all  liability  resulting  from 
the  facts  of  his  having  been  once  arrested 
under  a  capias  ad  satisfaciendum,  and  sub- 
sequently released  from  custody  by  consent  of 
the  appellants.  The  bill  alleges  this  refusal, 
and  the  foundation  on  which  it  is  placed,  to  be 
in  direct  violation  of  the  written  agreement, 
which  explicitly  declared  that  it  was  made  for 
the  accommodation  of  the  appellee,  and  with- 
out any  prejudice  whatever  to  arise  to  the 
plaintiffs'  (the  appellants')  rights,  by  the  de- 
fendant's  (the  api^Uee's)  enlargement.  It 
charges  the  refusal  and  objection  now  inter- 
posed to  be  fraudulent,  and  made  in  bad  faith,, 
and  as  such,  though  it  might  avail  at  law  to 
embarrass  or  prevent  the  enforcement  of  the 
judgment  of  the  appellants,  yet  that  a  court  of 
equity  should  prohibit  a  resort  thereto  on  ac- 
count of  its  unconscientious  and  fraudulent 
character.  The  bill  concludes  with  a  prayer, 
that  the  appellee  may  be  enjoined  from  setting 
up,  as  a  discharge  from  the  judgment  against 
him,  his  release  from  custody  under  the 
'circumstances  of  the  case  set  forth;  [*299 
that  an  account  may  be  taken  of  the  several 
subjects  of  property  comprised  in  the  marriage 
settlement,  and  of  the  rents,  profits,  interest 
and  dividends  accruing  therefrom,  since  the 
death  of  the  wife  of  the  appellee;  that  satisfac- 
tion out  of  those  subjects,  of  the  judgment  and 
claim  of  the  appellants,  may  be  decreed:  the 
bill  seeks  also  for  general  relief. 

To  this  bill  the  appellee  (the  defendant  in  the 
Circuit  Court)  demurred,  assigning,  for  causes 
of  demurrer,  that  if  the  taking  into  custody  of 
the  body  of  the  defendant  under  the  capias  ad 
satisfaciendum  was  a  legal  discharge  of  the  al- 
leged debt,  the  complainants  are  not  relievable 
in  equity  from  the  effect  thereof  for  or  by  rea- 
son of  any  act,  matter,  or  thing  in  the  bill  al- 
leged; and  if  the  taking  into  custody  was  not 
such  a  legal  discharge,  then  the  complainants 
have  full,  adequate  and  complete  remedy  at 
law;  and  further,  that  the  taking  into  custody 
under  the  said  writ  was  and  is  to  be  deemed  to 
have  been  a  discharge  and  extinction  of  the 
judgment  of  the  plaintiffs  at  law,  and  a  dis- 
charge and  extinction  as  well  at  law  as  in 
equity  of  the  debt  for  which  the  same  was  ob- 
tained; and  the  cause  coming  on  to  be  heard 
upon  the  demurrer,  the  court  by  its  decree  sus- 
tained the  demurrer  and  dismissed  the  com- 
plainants' bill  with  costs. 

The  correctness,  or  incorrectness  of  the  de- 
cree thus  pronounced,  are  now  the  subjects  of 
our  consideration. 

Extensive  or  varied  as  may  be  the  range  of 
inquiry  presented  by  the  bill  with*  respect  to 
what  is  therein  averred  to  appertain  to  the 
merits  of  this  controversy,  or  to  the  character 
of  the  acts  of  the  parties  thereto,  the  view  and 
the  action  of  this  court  in  relation  to  that  cause 
must  be  narrowed  necessarily  to  the  questions 
of  law  arising  upon  the  demurrer.  In  ap- 
proaching these  questions  there  may  be  pro- 
pounded as  postulates  or  legal  truisms,  admit- 
ting of  no  dispute,  the  following  propositions: 

1.  That  wherever  the  rights  or  the  situation 
of  parties  are  clearly  defined  and  established 
by  law,  equity  has  no  power  to  change  or  im- 
settle  those  rights  or  that  situation,  but  in  all 
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such  instances  the  maxim  equitas  sequitur 
legem  is  strictly  applicable.  2.  That  wherever 
there  exists  at  law  a  complete  and  adequate 
power,  either  for  the  prosecution  of  a  right  or 
the  redressing  of  a  wrong,  courts  of  equity, 
with  the  exception  of  a  few  cases  of  concur- 
rent authority,  have  no  jurisaiction  or  power 
to  act. 

To  the  test  of  these  rules  the  case  before  us, 
in  common  with  every  appeal  to  equity,  should 
be  brought,  and  if  the  effect  of  such  test  should 
prove  to  be  adverse,  that  effect  should  be  sought 
in  the  character  of  the  appeal  itself,  and  not  in 
objections  to  maxims  which  judicial  experience 
and  wisdom  have  long  established.  Recurring 
now  to  the  history  of  this  cause,  let  us  inquire 
300*]  *what  was  the  precise  situation  of  the 
parties,  what  their  legal  rights  and  responsi- 
bilities at  the  date  of  the  judgment  and  arising 
therefrom,  what  have  been  their  acts  and  pro- 
ceedings subsequently  to  that  judgment,  and 
the  consequences  flowing  from  their  acts  to 
their  previous  relative  position.  Upon  the  re- 
covery of  their  judgments  the  appellants  had 
their  election  of  any  of  the  modes  of  final  pro- 
cess known  to  the  courts  of  law,  or  they  might 
in  equity  have  impeached  the  marriage  settle- 
ment for  any  vice  inherent  in  its  consideration, 
or  for  an  attempt  fraudulently  to  interpose 
that  settlement  between  the  appellants'  judg- 
ment and  its  legal  satisfaction.  But  in  their 
election  of  any  of  the  forms  of  final  process, 
the  appellants  must  be  held  to  have  known  the 
nature  of  that  process,  and  the  consequences 
incident  to  its  choice  and  consummation.  To 
permit  an  ignorance  of  these,  or  in  other  words, 
an  ignorance  of  the  law,  to  he  alleged  as  the 
foundation  of  rights,  or  in  excuse  for  omissions 
of  duty,  or  for  the  privation  of  rights  in  others, 
would  lead  to  the  most  serious  mischief,  and 
would  disturb  the  entire  fabric  of  social  order. 
In  choosing  the  writ  of  capias  ad  satisfacien- 
dum, therefore,  for  the  enforcement  of  their 
judgment,  the  appellants  can  derive  no  benefit 
from  a  presumption  of  ignorance  or  misappre- 
hension as  to  tne  effects  of  calling  into  activity 
this  severest  and  sternest  attribute  of  the  law. 
Such  a  presumption  is  wholly  inadmissible. 
They  must  be  affected  with  knowledge  of 
whatever  has  been  settled  as  to  the  nature  of 
this  writ,  and  whatever  regularly  follows  a 
resort  to  its  use.  They  were  bound  to  know, 
1st,  that  the  service  of  a  capias  ad  satisfacien- 
dum, by  taking  into  custody  the  body  of  the 
debtor,  operates  a  satisfaction  of  the  debt;  and 
for  that  reason  deprives  the  creditor  of  all  re- 
course to  the  lands  or  chattels  or  property 
of  any  description  belonging  to  his  debtor. 
For  a  doctrine  well  settled  and  familiar  as  is 
that,  it  may  appear  superfluous  to  cite  authori- 
ties; but  we  may  refer  to  some  of  these,  com- 
mencing with  the  early  cases  of  Foster  v.  Jack- 
son, Hob.  62;  Williams  v.  Criteris,  Cro.  Jac. 
136,  and  Roll.  Abr.  903;  and  coming  down 
through  the  more  modem  authorities  of  Mr. 
Justice  Blackstone's  Commentaries,  Vol.  III. 
p.  415;  4  Burrow,  2482;  1  T.  R.  657;  2  East, 
243,  and  13  Ves.  193.  To  these  cases  might 
be  added  many  decisions  in  the  courts  both  of 
England  and  in  the  different  States  of  this 
country;  and,  as  conclusive  of  the  same 
<ioctrine,  in  this  court,  the  case  of  Snead  v. 
M'Coull,  12  IIow.  407.  So  unbending  and 
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stringent  was  the  application  of  the  doctrine 
maintained  by  the  earlier  cases,  that  prior  to 
the  Statute  of  21st  Jac.  1,  cap.  24,  the  death  of 
a  debtor  whilst  charged  in  execution,  an  event 
which  rendered  the  process  absolutely  unavaU- 
able  to  the  creditor,  deprived  the  latter  never- 
theless of  a  right  to  a  farther*  execution  ;[*3 01 
the  jealousy  of  the  common  law  denying  to 
him  any  power  beyond  that  he  had  exerted  in 
the  privation  of  the  personal  liberty  of  the 
debtor.  The  statute  of  James  authorized  the 
exception  of  the  death  of  the  debtor  to  this  in- 
hibition of  the  common  law,  and  to  this  excep- 
tion has  been  added  the  instances  of  escape  or 
rescue,  seemingly  upon  the  ground  that  in  these 
instances  the  debtor  should  not  be  regarded  as 
legally  out  of  custody.  The  taking  of  the 
body  under  a  capias  ad  satisfaciendum  being 
thus  held  the  complete  and  highest  satisfaction 
of  the  judgment,  it  would  follow  ex  consequent!, 
that  a  discharge  of  the  debtor  by  the  creditor 
would  imply  an  acknowledgment  of  such  sat- 
isfaction, or  at  any  rate  would  take  from  that 
judgment  the  character  of  a  warrant  for  resort- 
ing to  this  highest  satisfaction  in  repeated  in- 
stances for  the  same  demand.  But  the  au- 
thorities have  not  stopped  short  at  a  mere  tech- 
nical restraint  upon  tne  creditor  who  may  seek 
to  repeat  the  arrest  of  the  debtor  whom  he 
once  had  in  confinement;  they  have  gone  the 
length  of  declaring  that  if  a  person  taken 
on  a  capias  ad  respondendum  was  discharged, 
the  plaintiff  had  no  further  remedy,  because 
he  had  determined  the  choice  by  this  kind  of 
execution,  which,  affecting  a  man's  liberty,  is 
esteemed  the  highest  and  most  rigid  in  the  law. 
See  the  cases  from  Hobart,  Croke,  Jac.,  and 
Rollers  Abr.,  before  cited.  Again,  it  has  been 
ruled  that  if  the  plaintiff  consent  to  the  defend- 
ant being  discharged  out  of  execution,  though 
upon  an  agreement,  he  cannot  afterwards  re- 
take him,  although  the  security  given  by  the 
defendant  on  his  discharge  should  be  set  aside, 
4  Burr.  2482;  1  T.  R.  557;  2  East,  243;  and 
the  Lord  Chancellor,  in  13  Ves.  193,  uses  this 
explicit  language:  *'It  is  clear,  that  by  taking 
the  body  in  execution,  the  debt  is  satisfied  to 
all  intents  and  purposes." 

Many  American  cases  may  be  avouched  in 
support  of  the  same  doctrine.  In  the  case  of 
The  United  States  v.  Stansbury,  1  Pet.  573, 
Chief  Justice  Marshall  says:  'It  is  not  denied 
that  at  common  law  the  release  of  a  debtor 
'whose  person  is  in  execution,'  is  a  release  of 
the  judgment  itself.  The  law  will  not  permit 
a  man  to  proceed  at  the  same  time  against  the 
person  and  estate  of  his  debtor;  and  when  the 
creditor  has  elected  to  take  the  person,  it  pre- 
sumes satisfaction  if  the  person  be  voluntarily 
released.  The  release  of  the  judgment  is, 
therefore,  the  legal  consequence  of  the  volun- 
tary release  of  the  person  by  the  creditor." 

In  the  case  of  Wendrum  v.  Parker,  2  Leigh, 
361,  it  is  said  by  Carr,  J.,  that  the  "levy  of  aca. 
sa.,  and  the  release  of  the  debtor  from  execu- 
tion by  the  plaintiff  or  his  agent,  is  an  ex- 
tinguishment of  the  debt,  I  have  considered  as 
well  settled  as  any  point  can  be  by  an  unbroken 
series  of  decisions."  And  in  'the  case  [*S09 
of  Noyes  v.  Cooper,  6  Leigh,  186,  Brocken- 
broujnjh,  J.,  says:  "It  has  been  undoubtedly 
established  by  a  series  of  decisions,  that  where 
a  defendant  in  execution  has  been  discharged 
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from  imprisonment  by  direction  or  with  the 
consent  of  the  plaintiff,  no  action  will  ever 
again  lie  on  the  judgment,  nor  can  any  new 
execution  issue  on  that  judgment,  even  though 
the  defendant  was  discharged  on  an  express 
understanding  that  he  should  be  liable  again 
to  be  taken  in  execution  on  his  failure  to  com- 
ply with  the  terms  on  which  the  discharge  took 
place." 

Upon  a  collation  of  the  authorities  applicable 
to  the  acts  and  proceedings  of  the  parties  to 
this  controversy  at  the  time,  and  subsequently 
to  the  judgment  in  favor  of  the  appellants 
against  the  appellee,  we  are  led  to  the  follow- 
ing conclusions,  viz. :  that  by  suing  out  a  capias 
ad  satisfaciendum  upon  their  judgment,  and 
by  taking  into  actual  custody  the  body  of  the 
appellee  under  this  process,  the  appellants  had 
obtained  that  complete  and  highest  satisfaction 
of  their  demand,  of  which  they  could  be  de- 
prived only  by  the  act  of  God,  by  operation  of 
law,  or  by  their  own  voluntary  acknowledg- 
ment, or  by  a  release  of  their  debtor;  that  by 
entering  into  the  arrangement  stated  in  the  bill, 
and  by  discharging  the  appellee  from  custody, 
the  appellants  have,  in  all  legal  intendment,  ad- 
mitted satisfaction  of  their  demand,  released 
the  appellee  from  all  liability  therefor,  and 
destroyed  every  effect  of  their  judgment  as 
the  foundation  of  legal  rights.  Such  being 
our  conclusions  upon  this  branch  of  the  case, 
and  the  same  conclusions  being  implied  in  the 
application  of  the  appellants  for  equitable  in- 
terposition, the  inquiry  here  presents  itself, 
whether  a  court  of  equity  can  be  called  upon 
to  abrogate  or  impair,  or  in  any  manner  or  de- 
gree to  interfere  with  clear,  ascertained,  and 
perfect  legal  rights.  The  simple  statement 
of  such  an  inquiry  suggests  this  ready  and 
only  correct  reply: 

Equity  may  be  invoked  to  aid  in  the  com- 
pletion of  a  just  but  imperfect  legal  title,  or  to 
prevent  the  successful  assertion  of  an  imcon- 
scientious  and  incomplete  legal  advantage;  but 
to  abrogate  or  to  assail  a  perfect  and  independ- 
ent legal  right,  it  can  have  no  pretension.  In 
all  such  instances,  equity  must  follow,  or  in 
other  words,  be  subordinate  to  the  law.  With 
the  view  doubtless  of  giving  color  to  their  ap- 
plication, the  appellants  have  intimated  (for 
they  can  hardly  be  said  to  have  charged  it 
positively  and  directly)  that  the  marriage  set- 
tlement of  the  appellee  was  made  in  fraud  of 
his  creditors,  and  they  have  directly  averred 
that  the  refusal  of  the  appellee  after  the  death 
of  hia  wife  to  apply  the  property  comprised  in 
that  settlement,  in  satisfaction  of  the  judgment 
of  the  appellants,  waa  at  once  fraudulent,  and 
in  direct  violation  of  the  agreement  in  pursu- 
303*]  ance  *of  which  the  appellee  was  dis- 
charged from  custody.  With  respect  to  each 
of  these  allegations,  however,  the  appellants 
are  entirely  deficient  in  their  proofs,  and  in  the 
latter,  the  statement  does  not  accord  with  the 
document,  that  is,  the  written  agreement  be- 
tween the  parties,  on  which  this  averment  is 
founded.  No  evidence  seems  to  have  been  ad- 
duced upon  the  trial  which  took  place  in  pur- 
suance of  the  agreement,  to  impeach  the  fair- 
ness of  the  marriage  contract;  and  the  absence 
of  any  attempt  to  establish  its  unfairness,  to- 
gether with  the  charge  of  the  court  to  the  jury, 
would  seem  to  exclude  the  existence,  or  at  that 
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time  the  belief  of  the  existence,  of  fraud  in  the 
settlement.  The  agreement  entered  into  at  the 
time  of  the  appellee's  release  from  custody  con- 
tains no  stipulation  that  he  would  hold  himself 
liable  to  another  execution  dependent  on  the 
event  that  the  issue  contemplated  by  that 
agreement,  or  that  he  would  consider  the  judg- 
ment as  still  in  full  force  against  him.  And  if 
there  had  been  a  stipulation  of  the  kind,  we 
have  seen  that  it  could  not  have  averted  the 
consequences  flowing  from  the  discharge  of  the 
appellee  from  custody;  but  the  only  conditions 
for  which  appellee  covenanted  were  that  he 
would  make  up  and  try  the  issue  proposed, 
and  would  abide  the  result  of  the  trial;  with 
both  of  which  conditions  the  appellee  has  liter- 
ally complied.  This  charge  of  fraud,  then,  even 
if  it  could  in  any  aspect  of  this  question  have 
been  available,  is  entirely  unsustained. 

With  regard  to  the  question  raised  by  the 
demurrer  as  to  the  obligation  of  the  appel- 
lants to  pursue  their  remedy  at  law,  under  the 
allegation  in  the  bill,  that  such  legal  remedy 
had  been  reserved  to  them  by  the  terms  of 
the  agreement,  there  can  be  no  doubt,  upon 
the  supposition  that  this  remedy  remained  un- 
impaired, that  the  appellants  could  not  arbi- 
trarily abandon  it,  and  seek  the  interposition  of 
equity  in  a  manner  purely  legal.  The  averment, 
therefore,  by  the  appellants,  of  the  continua- 
tion of  their  judgment,  and  of  their  right  to  en- 
force it  by  execution  in  all  their  original  force 
and  integrity,  is  wholly  irreconcilable  with  any 
known  head  or  principle  of  equity  jurisdiction, 
and  their  bill  is  essentially  obnoxious  to  objec- 
tion on  that  accoimt. 

We  are  of  the  opinion  that  the  decree  of  the 
Circuit  Court,  sustaining  the  demurrer  to  the 
bill  of  the  appellants  (the  complainants  in  the 
Circuit  (Ik>urt),  is  correct,  and  ought  to  be,  as  it 
is,  hereby  affirmed,  with  costs. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Pennsylvania,  and  was  argued  by  counsel;  on 
consideration  •whereof,  it  is  now  here  [•304 
ordered,  adjudged  and  decreed  by  this  court, 
that  the  decree  of  the  said  Circuit  Court  in  this 
cause  be,  and  the  same  is  hereby  affirmed, 
with  costis. 

AfCg—2  WalL  Jr.  209. 


JAMES    N.    CURRAN,    Plaintiff    in    Error, 

V. 

THE  STATE  OF  ARKANSAS,  The  Bank  of 
the  State  of  Arkansas,  John  M.  Ross, 
Financial  Receiver,  and  David  W.  Carrol, 
Bank  Attorney. 

Dissolution  of  corporation — State  law  depriving 
creditor  of  right  to  follow  funds  in  hands  of 
one  not  a  bona  fide  creditor  or  purchaser,  in- 
valid— State  sole  owner  of  stock — fimds  set 
apart  by  law  as  capital,  must  remain  to  pay 
debts. 

In  1836  the  Legislature  of  Arkansas  Incorporated 

a  bank  with  the  usual  banking  powers  of  discouDt, 
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deposit  and  drenlation,  the  State  being  the  eole 
stockholder. 

The  Bank  went  Into  operation,  and  Issued  bills  in 
the  usual  form,  but  in  Noyember,  1839,  suspended 
specie  payments. 

Afterwards,  the  Legislature  passed  sereral  Acts 
of  the  following  description : 

1843,  January,  continuing  the  corporate  existence 
of  the  Bank,  and  subjecting  its  affairs  to  the  man- 
agement of  a  financial  receiver  and  an  attorney, 
who  were  directed  to  cancel  certain  bonds  of  the 
State,  held  by  the  Bank,  for  money  borrowed  by  the 
State,  and  reduce  the  State's  capital  in  the  Bank 
by  on  equal  amount. 

1843,  February,  directing  the  officers  to  transfer 
to  the  State  a  certain  amount  of  specie,  for  the 
purpose  of  paying  the  members  of  the  Legislature. 

1845,  January,  requiring  the  officers  to  receiye 
the  bonds  of  the  State  which  had  been  issued  as 

Sart  of  the  capital  of  the  Bank  in  payment  for  debts 
ue  to  the  Bank. 

1845,  January,  another  act,  taking  away  certain 
specie  and  par  funds  for  the  purpose  of  paying 
members  of  the  Legislature,  and  placing  other 
funds  to  the  credit  of  the  State,  subject  to  be  drawn 
out  bj  appropriation. 

1846.  vesting  in  the  State  all  titles  to  real  estate 
or  other  property  taken  by  the  Bank  in  payment 
for  debts  due  to  it. 

1840,  requiring  the  officers  to  receive,  in  payment 
of  debts  due  to  the  Bank,  not  only  the  bonds  of 
the  State,  which  had  been  issued  to  constitute  the 
capital  of  the  Bank,  but  those  also  which  had  been 
issued  to  constitute  the  capital  of  other  banking 
corporations  which  were  then  insolvent. 

Upon  general  principles  of  law.  a  creditor  of  an 
insolvent  corporation  can  pursue  its  assets  into  the 
hands  of  all  other  persons  except  bona  fide  cred- 
itors or  purchasers,  and  there  Is  nothing  in  the 
character  of  the  parties  in  the  present  case  or  In 
the  laws  transferring  the  property,  to  make  it  an 
exception  to  the  general  rule.  For  the  Supreme 
Court  of  Arkansas  has  decided  that  the  State  can 
be  sned  in  this  case. 

The  bills  of  the  Bank  being  payable  on  demand, 
there  was  a  contract  with  the  nolder  to  pay  them ; 
and  these  laws,  which  withdrew  the  assets  of  the 
Bank  Into  a  different  channel,  impaired  the  obliga- 
tion of  this  contract. 

Nor  does  the  repeal  or  modification  of  the  char- 
ter of  the  Bank  by  the  Legislature  prevent  this 
conclusion  from  being  drawn.  But  in  this  case  the 
charter  of  the  Bank  has  never  been  repealed. 

Besides  the  contract  between  the  bill  holder  and 
the  Bank,  there  was  a  contract  between  the  bill 
holder  and  the  State,  which  had  placed  funds  in  the 
Bank  for  the  purpose  of  paying  its  debts,  and 
which  had  no  right  to  withdraw  those  funds  after 
the  right  of  a  creditor  to  them  had  accrued. 

The  State  had  no  right  to  pass  these  laws,  under 
the  circumstances,  either  as  a  creditor  of  the  Bank 
or  as  a  trustee  taking  possession  of  the  real  estate 
for  the  benefit  of  all  toe  creditors. 

The  several  laws  examined. 

The  Supreme  Court  of  the  State  held  these  laws 
to  be  valid,  and  consequently  the  jurisdiction  of 
this  court  attaches  under  the  25th  section  of  the 
Judiciary  Act. 


THIS  case  waa  brought  up  from  the  Su- 
preme CJourt  of  Arkansas,  by  a  writ  of 
error  issued  under  the  25th  section  of  the  Ju- 
diciary Act. 

305*]  *It  was  argued  by  Messrs.  Lawrence 
and  Pike  for  the  plaintiff  in  error,  and  by  Mr. 
Sebastian,  filing  a  brief  prepared  by  Mr. 
Hempstead,  for  the  defendants  in  error. 

The  arguments  of  counsel  upon  both  sides 
were  in  such  an  unbroken  train  of  reasoning, 
that  the  reporter  cannot  compress  them  into  a 
mere  report;  and  as  together,  they  made  up- 
wards of  sixty  pages  of  print,  he  cannot  pub- 
lish them  entire.  The  reader  who  desires  to 
examine  into  the  case  thoroughly,  can  consult 


the  opinion  of  the  Supreme  Court  of  Arkansas, 
delivered  in  November,  1851.  In  that  q^inion 
the  court  maintains  its  doctrines  with  gnat 
earnestness. 

Mr.  Justice  Curtis  delivered  the  opinioii  ci 
the  court: 

This  is  a  writ  of  error  to  the  Supreme  Court 
of  the  State  of  Arkansas. 

The  plaintiff  in  error  filed  his  bill  in  equity 
in  the  Circuit  Court  of  that  State  for  the  Coun- 
ty  of  Pulasid,  against  the  State  of  Arkansas, 
the  State  Bank  of  Arkansas,  and  the  financial 
receiver  and  the  attorney  of  the  Bank;  and  the 
defendants  having  demurred  thereto,  the  Cir- 
cuit Court  overruled  the  demurrers;  and  as  the 
defendants  elected  to  rest  thereon,  the  court 
made  a  decree  in  favor  of  the  complainant. 
The  defendants  appealed  to  the  Supreme  Court, 
where  the  demiu'rers  were  sustained,  and  the 
bill  ordered  to  be  dismissed.  This  decree  the 
plaintiff  has  brought  here  for  re-examination, 
under  the  25th  section  of  the  Judiciary  Act. 

As  the  questions  to  be  determined  arise  on 
a  demurrer  to  the  bill,  the  substance  of  the 
case,  therein  made  and  confessed  by  the  de- 
murrer, must  be  stated,  to  exhibit  the  grounds 
on  which  our  decision  rests. 

The  bill  shows  that  the  Bank  of  the  State  of 
Arkansas  was  incorporated  by  the  Legislature 
of  that  State  in  1836,  with  the  usual  banking 
powers  of  discount,  deposit  and  circulation, 
and  that  the  State  in  fact  was,  and  was  de- 
signed by  the  charter  to  be,  its  sole  stock- 
holder. That  the  capital  stock  of  tiie  Bank 
consisted  of  $1,146,000,  raised  by  the  sale  of 
bonds  of  the  State,  together  with  certain  other 
sums  paid  in  by  the  State  as  part  of  the  capital 
stock,  amounting  in  the  aggregate  to  the  sum 
of  $350,753,  being  in  the  whole  $1,496,753;  all 
which  was  in  specie,  or  specie  funds.  That  the 
Bank  was  required  by  its  charter  to  have  on 
hand  at  all  times  sufficient  specie  to  pay  it* 
bills  on  demand.  That  the  plaintiff,  being  the 
owner  and  bearer  of  bills  of  this  Bank,  amount- 
ing to  upwards  of  $9,000,  which  the  Bank  had 
refused  to  pay,  instituted  suits  and  recovered 
judgments  thereon  at  law,  upon  which  eze 
cutions,  running  against  the  goods,  chattels 
and  lands  of  the  Bank,  have  been  duly  returned 
*wholly  unsatisfied.  The  general  scope  [*806 
of  the  bill,  therefore,  is  to  obtain  the  aid  of  a 
court  of  equity  to  reach  such  assets  of  the 
Bank  as  ought  to  be  appropriated  to  satisfy 
this  judgment  debt.  Tiie  parties  in  whose 
hands  it  is  alleged  these  assets  are,  are  the 
State  of  Arkansas  and  two  other  defendants, 
who  are  alleged  to  have  charge  of  certain  ef- 
fects of  the  Banlc,  in  behalf,  and  under  the 
authority  of  the  State. 

To  make  a  case  against  these  parties,  and 
show  that  they  hold  property,  which  in  equity 
belongs  to  its  creditors,  and  ought  to  be  ap 
propriated  to  pay  their  debts,  the  bill  states, 
that  the  Bank  having  gone  into  operation,  and 
issued  bills  to  a  large  amount,  which  were  then 
in  circulation,  gave  public  notice,  on  the  7th 
day  of  Novem^r,  1839,  that  the  payment  of 


Vote, — Constitutionality  of  law  altering  charter 
as  Impairing  contract.  See  note  to  Dart.  Coll.  v. 
Woodward,  4  L.  ed.  U.  S.  629. 

What  laws  are  void  as  impairing  obligation  of 
contracts.  Vested  rights,  how  affected  by  subse- 
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quent  repeal  of  statute.    Vested  rights  defloed. 
note  to  Fletcher  v.  Peck,  8  L.  ed.  u.  8.  162. 

Dissolution  of  corporation,  and  effect  on  deMs 
owed  by  them,  and  on  their  property.  See  note  to 
Mnmma  v.  Potomsc  Co.  B  U  ^d.  TJ.  8.  946. 
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npecie  was  definitely  and  finally  suspended; 
and  thenceforward,  with  some  comparatively 
trifling  exceptions,  has  refused  to  rcKieem  any 
of  its  bills. 

That  in  January,  1843,  the  Bank  still  con- 
tinuing insolvent,  an  Act  was  passed  by  the 
Legislature  to  liquidate  and  settle  its  aiTairs. 
That  the  assets  of  the  Bank  then  amounted  to 
$1332,120,  of  which  the  sum  of  $1,000,000  was 
good  and  collectible;  and  that  it  had  then 
on  hand  the  sum  of  $90,301  in  specie.  This 
Act  expressly  continued  the  corporate  existence 
of  the  Bank;  its  affairs  were  subjected  to  the 
management  of  a  financial  receiver,  and  an  at- 
torney, who  were  to  apply  the  moneys  col- 
lected by  them  to  redeem  the  outstanding  cir- 
culation of  the  Bank;  but,  at  the  same  time, 
bonds  of  the  State,  held  by  the  Bank,  for 
money  borrowed  by  the  State,  amounting  to  at 
least  $200,000,  were  required  by  this  Act  to  be 
given  up  and  canceled,  and  their  amount  to  be 
credited  to  the  Bank  against  a  part  of  the 
capital  stock  put  in  by  the  State.  The  bill 
furthers  shows,  that  by  another  Act  passed  at 
the  same  February  Session,  in  1843,  the  officers 
of  the  Bank  were  required  to  transfer  to  the 
State  the  sum  of  $15,000  in  specie,  which  was 
appropriated  by  the  Act  to  pay  the  members  of 
that  Le^slature.  That  on  the  4th  day  of  Janu- 
ary, 1845,  another  Act  was  passed,  authorizing 
the  officers  of  the  Bank  to  compromise  its  debts 
receivable,  and  take  specific  property  in  pay- 
ment, and  requiring  those  officers  to  receive  in 
payment  the  bonds  of  the  State,  issued  to  raise 
capital  stock  for  the  Bank,  notwithstanding 
the  bills  of  the  Bank  might  not  have  been 
taken  up. 

That  on  the  10th  day  of  January,  1845,  an- 
other Act  was  passed,  depriving  the  Bank  of 
all  its  specie  and  par  funds,  and  appropriating 
the  specie,  first,  to  pay  the  members  of  that 
Legislature,  and  declaring  that  certain  funds 
which  had  been  placed  in  the  Bank,  and  made 
by  the  charter  to  form  a  part  of  its  capital 
stock,  should  be  deemed  to  be  deposited  there 
to  the  credit  of  the  State,  subject  to  be  drawn 
out  by  appropriations. 

307*]  •That  by  another  Act,  passed  on  the 
23d  day  of  December,  1846,  the  title  to  all  real 
estate  and  property  of  every  kind,  purchased 
by  said  Bank,  or  taken  in  payment  of  debts 
due  to  it,  was  declared  to  be  vested  in  the 
State,  and  titles  to  property  received  on  ac- 
count of  debts  due  to  the  Bank  were  required 
to  be  thereafter  taken  in  the  name  of  the 
State;  and  the  bill  avers,  that  many  different 
parcels  of  land  specifically  mentioned  and  de- 
scribed, have  been  conveyed  to  the  State,  under 
this  law,  by  debtors  of  the  Bank,  in  satisfac- 
tion of  their  indebtedness. 

The  bill  further  states,  that,  by  another  Act, 
passed  on  the  0th  day  of  January,  1849,  the 
officers  of  the  Bank  were  required  to  receive  in 
payment  of  its  debts,  bonds  of  the  State,  is- 
sued to  raise  capital  for  the  Real  Estate  Bank 
of  Arkansas,  and  other  banking  corporations 
theretofore  chartered  by  the  General  Assembly, 
and  then  insolvent;  which  last-mentioned  bonds 
•mounted  to  at  least  $2,000,000. 

The  bill  pvays,  among  other  things,  for  sat- 
itfaction  of  the  plainti£rs  judgment  debt  out  of 
the  assets  of  the  Bank  thus  shown  to  have 
some  into  the  custody  or  stand  in  the  name,  or 
14  li.  ed. 


to  have  gone  to  the  use  of  the  State  by  force  of 
the  laws  above  mentioned;  and  the  jurisdiction 
of  this  court,  under  this  writ  of  error,  is  in- 
voked, upon  the  groimd  that  these  laws,  or 
some  of  them,  impair  the  obligation  of  a  con- 
tract, and  that  the  highest  court  of  the  State 
has  held  them  valid,  and  by  reason  of  such  de- 
cision, dismissed  the  complainant's  bill. 

It  follows,  that  there  are, three  questions  for 
our  consideration: 

1.  What  would  have  been  the  rights  of  the 
complainant  under  the  contract  shown  by  his 
bill,  if  uncontrolled  by  the  particular  laws  of 
which  he  complains? 

2.  Do  those  laws,  or  either  of  them,  impair 
the  obligation  of  any  contract  with  the  com- 
plainant ? 

3.  Does  it  appear,  by  the  record,  that  the  Su- 
preme Court  of  Arkansas  held  these  laws  to  be 
valid,  and  by  reason  thereof  made  a  final  de- 
cree against  the  complainant? 

The  first  of  these  questions  may  be  answered 
without  much  difficulty.  The  plaintiff  is  a 
creditor  of  an  insolvent  banking  corporation. 
The  assets  of  such  a  corporation  are  a  fund  for 
the  pajrment  of  its  debts.  If  they  are  held  by 
the  corporation  itself,  and  so  invested  as  to 
be  subject  to  legal  process,  they  may  be  levied 
on  by  such  process.  If  they  have  been  dis- 
tributed among  stockholders,  or  gone  into  the 
hands  of  others  than  bona  fide  creditors  or  pur- 
chasers, leaving  debts  of  the  corporation  un- 
paid, such  holders  take  the  property  charged 
with  the  trust  in  favor  of  creditors,  which  a 
court  of  equity  will  enforce,  and  compel  the 
application  of  the  property  to  the  satisfaction 
of  their  debts. 

*This  has  been  often  decided,  and  [*308 
rests  upon  plain  principles.  In  2  Story's  £q. 
Jur,  sec.  1252,  it  is  said,  'Terhaps,  to  this 
same  head  of  implied  trusts  upon  presumed 
intention  (although  it  might  equally  well  be 
deemed  to  fall  under  the  head  of  implied  trusts 
by  operation  of  law),  we  may  refer  that  class 
of  cases  where  the  stock  and  other  property  of 
private  corporations  is  deemed  a  trust  fund  for 
the  payment  of  the  debts  of  the  corporation;  so 
that  the  creditors  have  a  lien,  or  right  of  prior- 
ity of  payment  on  it,  in  preference  to  any  of  the 
stockholders  of  the  corporation."  Thus,  for  ex- 
ample: 'The  capital  stock  of  an  incorporated 
bank  is  deemed  a  trust  fund  for  all  the  debts 
of  the  corporation:  and  no  stockholder  can  en- 
title himself  to  any  dividend  or  share  of  such 
capital  stock  until  all  the  debts  are  paid,  and 
if  the  capital  stock  should  be  divided,  leaving 
any  debts  unpaid,  every  stockholder  receiving 
his  share  of  the  capital  stock,  would,  in  equity, 
be  held  liable  pro  rata  to  contribute  to  the  dis- 
charge of  such  debts  out  of  the  fund  in  his  own 
hands."  In  conformity  with  this  is  the  doc- 
trine held  by  this  court  in  Mumma  v.  The  Po- 
tomac Company,  8  Pet.  281. 

The  cases  of  Wood  v.  Dummer,  3  Mason, 
308;  Wright  v.  Petrie,  1  Sm.  &  Marsh.  319; 
Nevitt  V.  Bank  of  Port  Gibson,  6  Id.  513;  High- 
tower  v.  Thornton  et  al.  8  Ga.  493;  Nathan  v. 
Whitlock,  3  Edwards,  C.  215;  affirmed  by  the 
Chancellor  (9  Paige,  152),  contains  elaborate 
examinations  of  this  doctrine,  and  it  has  been 
affirmed  and  applied  in  many  other  cases. 

So  far,  therefore,  as  the  property  of  this 
Bank  has  become  vested  in  the  State  or  gone  to 
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its  use,  it  is  so  vested  and  used,  charged  with 
a  trust  in  favor  of  this  complainant,  as  an  un- 
paid creditor,  unless  there  is  something  in  the 
character  of  the  parties,  or  the  consideration 
upon  which,  or  the  operation  of  the  laws  by 
force  of  which,  it  has  been  transferred,  taking 
the  case  out  of  the  principles  aoove  laid  down. 

And  first,  as  to  the  character  of  the  parties. 
By  the  charter  of  this  Bank,  the  State  of  Ar- 
kansas became  its  sole  stockholder.  But  the 
Bank  was  a  distinct  trading  corporation,  hav- 
ing a  complete  separate  existence,  enabled  to 
enter  into  valid  contracts  binding  itself  alone, 
and  having  a  specific  capital  stock,  provided, 
and  held  out  to  the  public  as  the  means  to  pay 
its  debts.  The  obligations  of  its  contracts,  the 
funds  provided  for  their  performance,  and  the 
emiitable  rights  of  its  creditors  were  in  no  way 
affected  by  the  fact  that  a  sovereign  state  paid 
in  its  capital,  and  consecjuently  became  entitled 
to  its  profits.  When  paid  in  and  vested  in  the 
corporation,  the  capital  stock  became  charge- 
able at  once  with  the  trusts,  and  subject  to  the 
uses  declared  and  fixed  by  the  charter,  to  the 
309*]  same  extent,  and  *for  the  same  reasons, 
as  it  would  have  been  if  contributed  by  private 
persons. 

That  a  state,  by  becoming;  interested  with 
others  in  a  banking  corporation,  or  by  owning 
all  the  capital  stock,  does  not  impart  to  that 
corporation  any  of  its  privileges  or  preroga- 
tives, that  it  lays  down  its  sovereignty,  so  far 
as  respects  the  transactions  of  the  corporation, 
and  exercises  no  power  or  privilege  in  respect 
to  those  transactions  not  derived  from  the  char- 
ter, has  been  repeatedly  afiirmed  by  this  court, 
n  The  Bank  of  The  United  States  v.  The  Plant- 
ers' Bank,  9  Wheat.  904;  Bank  of  Kentucky  v. 
Wistar  et  al.  3  Pet.  431 ;  Briscoe  v.  The  Bank  of 
Kentucky,  11  Id.  324;  Darrington  et  al.  v.  The 
Bank  of  Alabama,  13  How.  12.  And  our  opin- 
ion is,  that  the  fact  that  the  capital  stock  of 
this  corporation  came  from  the  State  which 
was  solely  interested  in  the  profits  of  the  busi- 
ness, does  not  affect  the  complainant's  right,  as 
a  creditor,  to  be  paid  out  of  its  property;  a 
right  which,  as  we  have  seen,  follows  the  fund 
into  the  hands  of  every  person,  save  a  bona 
fide  creditor  or  purchaser,  and  which  a  court  of 
equity  is  bound  to  enforce  by  its  decree  against 
any  party  except  such  a  creditor  or  purchaser 
capable  by  law  of  being  brought  within  its 
jurisdiction. 

That  the  State  of  Arkansas  is  capable  of  be- 
ing thus  sued,  has  been  decided,  after  a  careful 
examination,  by  the  Supreme  Ck>urt  of  that 
State,  in  this  suit;  and  as  this  is  purely  a  ques- 
tion of  local  law,  depending  on  the  constitu- 
tion and  statutes  of  the  State,  we  follow  that 
decision,  and  hold,  in  conformity  therewith, 
that  by  its  own  consent  the  State  has  become 
liable  to  a  decree  in  favor  of  the  complainant 
in  this  suit,  if  the  complainant  has  valid 
grounds  entitling  him  to  the  relief  prayed. 

Whether  there  was  anything  in  the  consider- 
ation or  circumstances  of  the  transfers  of  the 
property  of  the  Bank  to  the  State,  or  to  its  use, 
which  relieved  that  property  from  the  trust  in 
favor  of  creditors,  mav  be  best  examined  under 
the  next  Question,  which  is,  do  the  laws,  by 
force  of  wnich  these  transfers  were  made,  im- 
pair the  obligation  of  any  contract  with  the 
complainant  T 
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This  question  can  be  answered  only  by  ascer- 
taining what  contracts  existed,  and  what  obli- 
gations were  attached  to  them,  and  then  by  ex- 
amining the  actual  operation  of  those  laws  up- 
on those  contracts  and  their  obligations. 

The  plaintiff  was  the  bearer  of  bills  of  the 
Bank,  by  each  of  which  the  Bank  promised  to 
pay  him,  on  demand,  a  certain  sum  of  money. 
Of  course  these  payments  were  to  be  made  out 
of  the  property  of  the  Bank.  By  the  laws  of 
the  State,  existing  when  these  contracts  were 
made,  their  bearer  had  the  right,  by  legal  proc- 
ess, to  compel  their  performance  by  the  levy  of 
an  *execution  on  the  goods,  chattels,  [*S10 
lands  and  tenements  of  the  Bank,  by  garnish- 
ing its  debtors,  and  by  resorting  to  a  court  of 
equity  to  reach  equitable  assets,  or  property 
conveyed  to  others  than  creditors  and  bona  fide 
purchasers. 

Such  were  these  contracts  and  their  obligm- 
tions;  and  it  would  seem  to  require  no  argu- 
ment to  prove  that  a  law  authorizing  and  re- 
quiring such  a  corporation  to  distribute  its 
property  among  its  stockholders,  or  transfer 
it  to  its  sole  stockholder,  leaving  its  bills  un- 
redeemed, would  impair  the  obligation  of  the 
contracts  contained  in  those  bills.  The  cases 
of  Bronson  v.  Kinzie  et  al.  1  How.  311;  and 
McCracken  v.  Hayward,  2  Id.  608,  which  will 
be  more  particularly  adverted  to  hereafter, 
leave  no  doubt  on  that  point.  Indeed,  it  has 
not  been  attempted  to  maintain,  that  such  m 
law,  operating  on  the  property  of  a  mere  pri- 
vate corporation,  whose  charter  the  Legislature 
could  not  repeal,  would  be  valid.  But  it  is 
argued  that  this  is  a  different  case.  That  the 
Legislature  has  power  to  destroy  this  corporm- 
tion,  and  thereupon  its  contracts  are  no  longer 
in  existence,  and  cannot  be  enforced  against  the 
property  of  the  corporation,  which,  upon  the 
repeal  of  its  charter,  reverts  to  the  grantors  of 
its  lands  and  escheats,  so  far  as  it  is  personalty, 
to  the  State;  and  that,  if  it  be  in  the  power  of 
the  State  thus  to  destroy  the  remedies  of 
creditors,  by  repealing  the  charter,  their  rights 
must  be  considered  to  be  entirely  subject  to  the 
will  of  the  State,  and  no  law  can  impair  the 
obligation  of  their  contracts,  because  subjection 
to  any  law  which  may  be  passed  belongs  to  the 
very  existence  of  such  contracts.  Or,  to  express 
the  same  ideas  in  different  words,  that  the 
State  created  and  can  destroy  the  corporation 
and  all  its  contracts,  and,  as  it  can  uius  de- 
stroy them  by  repealing  the  charter,  it  can 
modify,  obstruct  and  abridge  the  rights  of 
creditors  and  the  obligations  of  their  contracts, 
without  repealing  the  charter. 

Neither  these  premises,  nor  the  oondnsicHi 
deduced  from  them,  can  be  admitted. 

This  banking  corporation,  having  no  other 
stockholder  than  the  State,  it  is  not  doubted 
that  the  State  might  repeal  its  charter;  hot 
that  the  effect  of  such  a  repeal  would  be  en- 
tirely to  destroy  the  executory  contracts  of  the 
corporation,  and  to  withdraw  its  property  from 
the  just  claims  of  its  creditors  cannot  be  ad- 
mitted. If  such  were  the  effect  of  a  repeal  of 
an  Act  incorporating  a  bank  containing  no  ex- 
press power  of  repeal,  it  might  be  difficult  to 
encounter  the  objection  that  the  repealing  law 
was  invalid,  as  conflicting  with  the  Constitu- 
tion of  the  United  State».  This  argument  was 
pressed  on  this  court,  in  the  case  of  Mumma  t. 
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The  Potomac  Company,  8  Pet.,  and  it  was  met 
by  the  following  explicit  language: 
Sll*]  '"We  are  of  opinion,  that  the  dissolu- 
tion of  the  Corporation,  under  the  Acts  of  Vir- 
ginia and  Maryland,  cannot  in  any  just  sense 
be  considered,  within  the  clause  of  the  Consti- 
tution of  the  United  States  on  this  subject,  an 
impairing  of  the  obligation  of  the  contracts  of 
the  Company  by  those  States,  any  more  than 
the  death  of  a  private  person  can  be  said  to  im- 
pair the  obligation  of  his  contracts.  The  obli- 
gation of  those  contracts  survives;  and  the 
creditors  may  enforce  their  claims  against  any 
property  belonging  to  the  Corporation,  which 
has  not  passed  into  the  hands  of  bona  fide  pur- 
chasers, but  is  still  held  in  trust  for  the  Ck)m- 
pany,  or  for  the  stockholders  thereof,  at  the 
time  of  its  dissolution,  in  any  mode  permitted 
by  the  local  laws." 

Indeed,  if  it  be  once  admitted  that  the  prop- 
erty of  an  insolvent  trading  corporation,  while 
under  the  management  of  its  officers,  is  a  trust 
fund  in  their  hands  for  the  benefit  of  creditors, 
it  follows,  that  a  court  of  equity,  which  never 
allows  a  trust  to  fail  for  want  of  a  trustee, 
would  see  to  the  execution  of  that  trust,  al- 
though by  the  dissolution  of  the  corporation, 
the  legal  title  to  its  property  had  been  changed. 
Mumma  v.  The  Potomac  Company,  8  Pet.  281; 
Wright  V.  Petrie,  1  S.  &  M.  Ch.  319;  Nevitt  v. 
The  Bank  of  Port  Gibson,  6  S.  &  M.  513;  1 
Ed.  Ch.;  S.  C.  9  Paige;  Reed  v.  Frankfort 
Bank,  23  Maine,  318.  And,  in  this  point  of 
view,  the  decision  of  this  court,  in  Lennox  et 
al.  V.  Roberts,  2  Wheat.  373,  is  applicable. 

It  was  a  suit  in  equity,  brought  by  persons 
to  whom,  at  the  expiration  of  the  charter  of 
the  Bank  of  the  United  States,  its  effects  were 
conveyed  by  deed,  in  trust  for  creditors  and 
stockholders.  Among  these  effects  were  certain 
.  promissory  notes  indorsed  by  the  defendant, 
which  the  bill  prayed  he  might  be  compelled 
to  pay.  The  complainants  had  not  the  legal 
title  transferred  to  them  by  indorsement  upon 
the  notes.  This  court  held  that  the  suit  was 
maintainable.  And  this  decision  necessarily 
involves  two  points.  First.  That  the  expira- 
tion of  the  charter  had  not  released  the  in- 
dorser.  Second.  That  a  court  of  equity  would 
lend  its  aid  to  trustees  for  creditors  of  the 
Bank,  to  enforce  payment  of  the  notes.  We 
do  not  think  that  the  omission  of  the  Bank  to 
appoint  a  trustee  would  vary  the  substantial 
rights  of  creditors  in  a  court  of  equity. 

Whatever  technical  difficulties  exist  in  main- 
taining an  action  at  law  by  or  against  a  corpo- 
ration after  its  charter  has  been  repealed,  in 
the  apprehension  of  a  court  of  equity,  there  is 
no  difficulty  in  a  creditor  following  the  prop- 
erty of  the  corporation  into  the  hands  of  any- 
one not  a  bona  fide  creditor  or  purchaser,  and 
asserting  his  lien  thereon,  and  obtaining  satis- 
faction of  his  just  debt  out  of  that  fund  spe- 
cifically set  apart  for  its  payment  when  the 
debt  was  contracted,  and  charged  with  a  trust 
$12*1  for  all  •the  creditors  when  in  ttie  hands 
of  the  corporation;  which  trust  the  repeal  of 
the  charter  does  not  destroy.  Chancellor  Kent, 
in  2  Com.  307,  n.,  says:  The  rule  of  the  com- 
mon law  has  in  fact  become  obsolete.  It  has 
never  been  applied  to  insolvent  or  dissolved 
moneyed  corporations  in  England.  The  sound 
doctrine  now  is,  as  shown  by  statutes  and  judi- 
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cial  decisions,  that  the  capital  and  debts  of 
banking  and  other  moneyed  corporations,  con- 
stitute a  trust  fund  and  pledge  for  the  payment 
of  creditors  and  stockholders,  and  a  court  of 
equity  will  lay  hold  of  the  fund,  and  see  that 
it  be  duly  collected  and  applied.  The  case  of 
Hightower  v.  Thornton,  8  Ga.  491,  and  other 
cases  before  referred  to  in  this  opinion,  are  in 
conformity  with  this  doctrine ;  and,  in  our  judg- 
ment, a  law  distributing  the  property  of  an  in- 
solvent trading  or  banking  corporation  among 
its  stockholders,  or  giving  it  to  strangers,  or 
seizing  it  to  the  use  of  the  State,  would  as 
clearly  impair  the  obligation  of  its  contracts  as 
a  law  giving  to  the  heirs  the  effects  of  a  de- 
ceased natural  person,  to  the  exclusion  of  his 
creditors,  would  impair  the  obligation  of  his 
contracts. 

But  if  it  could  be  maintained  that  the  repeal 
of  the  charter  of  this  Corporation  would  be  op- 
erative to  destroy  the  obligation  of  its  contracts, 
it  would  not  follow  that  anything  short  of  a 
repeal  could  have  that  effect.  The  only  ground 
upon  which  such  a  power  could  be  claimed  is, 
that  inasmuch  as  the  power  of  repeal  exists 
when  the  contract  is  made,  and  inasmuch  as  the 
necessary  effect  of  a  repeal  is  to  put  an  end  to 
the  obligation  of  the  contracts  of  the  Corpora- 
tion, all  its  contracts  are  made  subject  to  this 
contingency,  and  with  an  inherent  liability  to 
be  thus  destroyed.  We  have  already  said,  that 
it  is  not  the  necessary  effect  of  a  repeal  of  the 
charter  to  destroy  the  obligations  of  contracts; 
but  if  it  were,  and  they  were  entered  into  sub- 
ject to  this  liability,  upon  what  ground  could  it 
be  maintained,  that  merely  suspending  certain 
powers  of  the  corporation,  its  existence  being 
preserved,  can  be  followed  by  any  such  conse- 
quence? Surely  it  is  not  the  necessary  effect 
of  a  prohibition  to  transact  new  business,  to 
destroy  contracts  already  made ;  and  if  not,  how 
can  the  right  and  power  to  destroy  them  be  con- 
sidered to  grow  out  of  a  power  to  make  such  a 
prohibition?  Or  how  can  it  be  fairly  assumed, 
because  the  creditor  knew  when  he  received  the 
contract  of  the  Bank  that  the  Legislature  could 
at  any  time  deprive  it  of  power  to  enter  into 
new  engagements,  and  therefore  must  be  taken 
to  have  assented  to  the  exercise  of  that  power 
at  the  discretion  of  the  Legislature,  that  he 
must  also  be  considered  as  assenting  to  the 
exercise  of  a  totally  different  power,  viz:  the 
power  to  destroy  contracts  already  made  ?  Legis- 
lative powers,  over  contracts  lawfully  existing 
when  the  contracts  •are  formed,  affect  [*S1S 
the  nature  and  enter  into  the  obligations  of 
those  contracts.  But  such  powers  can  be  ex- 
erted only  in  the  particular  cases  in  reference 
to  which  they  have  been  reserved;  and  they  are 
inoperative  in  all  other  cases.  And,  until  such 
a  case  arises,  the  obligation  of  such  a  contract 
can  no  more  be  impaired  than  if  it  were  imder 
no  circumstances  subject  to  the  legislative  con- 
trol. The  assumption  that,  because  the  Legis- 
lature may  destroy  a  contract  by  repealing  the 
charter  of  the  corporation  which  made  it,  there- 
fore such  a  contract  may  be  impaired,  or  altered, 
or  destroyed,  in  any  manner  the  Legislature 
may  think  fit,  without  repealing  the  charter,  is 
wholly  inadmissible. 

Now,  the  charter  of  this  Bank  has  never  been 
repealed.  On  the  contrary,  the  28th  section  of 
the  Act  of  the  31st  day  of  January,  1843,  ex- 
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presslv  provided,  'That  nothing  in  this  Act 
shall  be  so  construed  as  to  impair  or  destroy 
the  corporate  existence  of  the  said  Bank  of  the 
State  of  Arkansas,  but  the  charter  of  the  said 
institution  is  only  intended  to  be  so  limited  and 
modified  as  that  said  Bank  shall  collect  in  and 
pay  off  her  debts,  abstain  from  discounting 
notes,  or  loaning  money,  and  liquidate  and 
close  up  her  business  as  is  hereinafter  pro- 
vided." Subsequent  laws  have  still  further 
limited  and  modified  the  corporate  powers,  but 
the  corporate  existence  has  not  been  touched, 
and  the  Corporation  is  made  a  party  to  this 
suit,  and  appears  on  the  record. 

We  do  not  consider,  therefore,  that  the  power 
of  the  State  to  repeal  this  charter  enables  the 
State  to  pass  a  law  impairing  the  obligation  of 
its  contracts. 

We  have  thus  far  considered  only  the  con- 
tracts between  the  complainant  and  the  Bank, 
arising  out  of  the  bills  of  the  Bank  held  by  him, 
and  some  of  the  obligations  of  those  contracts. 
But  this  is  not  the  only  contract  with  the  com- 
plainant. It  is  true  that,  as  the  State  was  the 
sole  stockholder  in  this  Bank,  the  charter  can- 
not be  deemed  to  be  such  a  contract  between 
the  State  and  the  Corporation  as  is  protected 
by  the  Constitution  of  the  United  States.  But 
it  is  a  very  different  question  whether  that 
charter  does  not  contain  provisions,  which, 
when  acted  upon  by  the  State  and  by  third  per-, 
sons,  constitute  in  law  a  binding  contract  with 
them,  the  obligation  of  which  cannot  be  im- 
paired. 

If  a  person  deposit  his  property  in  the  hands 
of  an  agent,  he  may  revoke  the  agency  and 
withdraw  his  property  at  his  pleasure.  But  if 
he  should  request  third  persons  to  accept  the 
agent's  bills,  informing  tnem,  at  the  same  time, 
that  he  had  placed  property  in  the  hands  of 
that  agent  to  meet  the  bills  at  their  maturity, 
and  upon  the  faith  of  such  assurance  the 
314*]  agent's  *bills  are  accepted,  the  principal 
cannot,  by  revoking  the  agencv,  acquire  the 
right  to  withdraw  his  property  from  the  hands 
of  the  agent. 

It  is  no  longer  exclusively  his.  They  who, 
on  the  faith  of  its  deposit,  have  changed  their 
condition,  have  acquired  rights  in  it.  The 
matter  no  longer  rests  in  a  mere  delegation  of 
a  revocable  authority  to  an  agent,  but  a  con- 
tract has  arisen  between  the  principal  and  the 
third  persons  from  the  representation  made, 
and  the  acts  done  on  the  faith  of  it,  and  the 
property  cannot  be  withdrawn  without  impair- 
mg  the  obligation  of  that  contract. 

Now,  the  charter  of  this  Bank  provides 
(sec.  I),  that  it  shall  have  a  capital  stock  of 
$1,000,000  to  be  raised  by  the  sale  of  the  bonds 
of  the  State,  and  also  (sec.  13),  that  certain 
other  funds,  which  are  specifically  described, 
shall  be  deposited  therein  b^  the  State,  and 
constitute  a  part  of  the  capital  of  the  Bank, 
and  the  bill  avers  that  the  bonds  of  the  State, 
amounting  to  $1,000,000,  and  also  other 
bonds  of  the  State  amounting  to  $146,000,  au- 
thorized by  a  subsequent  Act  of  the  Assembly, 
were  sold,  and  their  proceeds,  together  with  the 
other  funds  mentioned,  were  paid  into  the 
Itenk  to  constitute  its  capital  stock. 

The  Bank  received  this  money  from  the  State 
as  the  fund  to  meet  its  engagements  with  third 
persons,  which  the  State,  by  the  charter,  ex- 
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pressly  authorized  it  to  make  for  the  profit  of 
the  State.  Having  thus  set  apart  this  fund  in 
the  hands  of  the  Bank,  and  invited  the  publie 
to  give  credit  to  it,  under  an  assurance  that  it 
had  been  placed  there  for  the  purpose  of  paying 
the  liabilities  of  the  Bank,  whenever  such  credit 
was  given,  a  contract  between  the  State  and 
the  creditor  not  to  withdraw  that  fund  to  his 
injury,  at  once  arose.  That  the  charter,  fol- 
lowed by  the  deposit  of  the  capital  stock, 
amoimted  to  an  assurance,  held  out  to  the  pub- 
lic by  the  State,  that  anyone  who  should  trust 
the  Bank  might  rely  on  that  capital  for  pay- 
ment, we  cannot  doubt.  And  when  a  third  per- 
son acted  on  this  assurance,  and  parted  with  his 
property  on  the  faith  of  it,  the  transaction  had 
all  the  elements  of  a  binding  contract,  and  the 
State  could  not  withdraw  the  fund,  or  any 
part  of  it,  without  impairing  its  obligation. 

We  proceed,  therefore,  to  examine  the  laws 
complained  of,  to  ascertain  what  is  their  opera- 
tion upon  the  obligations  of  the  several  con- 
tracts with  the  State  and  with  the  Bank,  which 
are  above  declared  to  exist.  The  learned  coun- 
sel for  the  State  of  Arkansas  has,  with  great 
ability,  presented  a  view  of  these  laws  which 
requires  consideration.  It  is  this:  that  so  far  as 
these  laws  withdraw  specie  and  funds  from  the 
Bank,  and  appropriate  them  to  the  uses  of 
the  State,  the  State  acted  in  the  character  of 
a  creditor,  taking  a  preference  over  other  cred- 
itors, and  paying  *itself  a  debt;  and  [*Slft 
that  the  other  laws,  by  force  of  whii;h  all  the 
real  property  of  the  Bank  was  vested  in  the 
State,  are  not  to  be  deemed  to  have  been  passed 
in  denial  of  the  rights  of  creditors,  but  only  the 
better  to  protect  and  give  effect  to  those  rights; 
that  the  trust  in  favor  of  creditors  still  sub- 
sists, to  be  worked  out  in  such  manner  as  the 
State  shall  deem  proper. 

To  maintain  the  first  proposition,  it  must  ap- 
pear that  the  State  stood  in  such  a  relation  to 
this  Bank  and  its  creditors  at  the  time  these 
laws  were  passed;  that  it  was  a  creditor,  and 
could  provide  by  law  for  the  payment  of  its 
debt  in  preference  to  other  creditors;  and  sec- 
ond, that  these  laws  do  not  withdraw  and  ap- 
ply to  the  use  of  the  State  any  greater  sum 
than  the  amoimt  of  such  debt. 

In  our  judgment,  the  State  cannot  be  consid- 
ered to  have  occupied  this  position.  It  had 
placed  its  bonds  in  the  possession  of  the  Bank, 
with  authority  to  sell  them  and  hold  their  pro- 
ceeds as  capital.  It  had  also  paid  over  to  the 
Bank  certam  other  funds,  with  an  express  dec- 
laration, contained  in  the  thirteenth  section  of 
the  charter,  that  these  also  were  to  be  part  of 
its  capital,  and  were  to  have  credited  to  them 
their  proportion  of  dividend  of  the  profits  of 
the  business.  All  these  moneys  were  thus  set 
apart,  in  the  hands  of  the  Bank,  as  a  fund,  up- 
on the  credit  of  which  it  was  to  issue  bills,  and 
which  was  to  be  liable  to  answer  the  engage- 
ments of  the  Bank,  contracted  to  its  creditors, 
in  the  course  of  the  business  which  it  was  au- 
thorized to  transact  for  the  profit  of  the  State. 
Such  is  the  necessary  effect  of  the  express  dec- 
laration in  the  charter,  that  these  funds  consti- 
tute the  capital  of  the  Bank. 

When  this  Bank  became  insolvent,  and  all  its 
assets  were  insufficient  to  perform  its  engage- 
ments, it  is  manifest  that  every  part  of  these 
assets  stood  bound  by  the  contracts  which  liad 
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been  made  with  the  Bank  upon  the  faith  of  the 
funds  thus  set  apart  by  the.  charter;  and  it  is 
equally  clear,  that  the  Bank  no  longer  had  in 
its  possession  any  capital  stock  belonging  to  the 
State.  Whatever  losses  a  bank  sustains,  are 
losses  of  the  capital  paid  in  by  its  stockholders; 
that  is  the  only  fund  it  has  to  lose.  When  it 
has  become  insolvent,  it  has  lost  all  that  fund, 
and  has  nothing  belonging  to  its  stockholders. 
In  some  sense  a  bank  may  be  said  to  be  in- 
debted to  its  stockholders  for  the  capital  they 
have  paid  in-  With  the  leave  of  the  State,  they 
have  a  right  to  withdraw  it,  after  all  debts  are 
paid,  and,  if  the  State  is  itself  the  sole  stock- 
holder, it  may  withdraw  its  capital  while  any 
of  it  shall  remain.  But,  from  the  very  nature 
of  things,  it  cannot  withdraw  capital  from  an 
insolvent  bank,  because  it  has  none  of  their 
capital  remaining.  When  insolvent,  its  assets 
belong  solely  to  its  creditors. 
316*]  *It  is  unnecessary,  therefore,  to  de- 
cide what  were  the  rights  and  powers  of  the 
State,  in  respect  to  any  portion  of  these  funds, 
while  the  Bank  continued  solvent.  When  it 
became  insolvent,  when  its  entire  property  was 
insufficient  to  pay  its  debts,  it  no  longer  had 
any  capital  stock  belonging  to  the  State,  and 
therefore,  none  could  be  withdrawn,  without 
appropriating  by  law  to  the  use  of  the  State 
what  by  the  charter  stood  pledged  to  creditors, 
and  such  a  law  impairs  the  obligations  of  thd 
contracts  of  the  Bank,  and  also  the  obligation 
of  the  contract  between  the  State  and  the  cred- 
itors, arising  from  the  provisions  of  the  charter 
devoting  these  funds  to  the  payment  of  the 
debts  of  the  Bank. 

In  addition  to  this,  it  must  be  observed  that 
the  averments  of  the  bill,  which  are  confessed 
by  the  demurrer,  show  that  the  whole  amount 
of  the  funds  mentioned  in  the  thirteenth  sec- 
tion of  the  charter,  which  it  is  claimed  the 
State  had  the  right  to  withdraw,  was  $350,753; 
and  that  the  amount  actually  withdrawn  and 
appropriated  to  the  use  of  the  State,  was  at 
least  $400,000.  On  an  investigation  of  the 
accounts,  these  averments  might  appear  to  be 
erroneous;  but  we  are  obliged  to  consider 
them  to  be  true,  as  they  are  confessed  on  the 
record. 

Our  opinion  is,  that  these  laws,  which  with- 
draw from  the  Bank  the  sum  of  $400,000,  ac- 
cording to  the  averments  in  the  bill,  cannot  be 
supposed  upon  ine  ground  that  the  State  had 
the  right,  as  a  creditor  of  the  Bank,  to  appro- 
priate these  funds  to  its  own  use. 

Nor  can  we  find  sufficient  support  for  the 
other  position,  that  the  laws  devesting  the 
Bank  of  its  property  and  vesting  it  in  the 
State,  do  not  impair  the  obligations  of  the 
plaintiff's  contracts,  because  they  were  not 
passed  in  denial,  but  in  furtherance  of  the 
rights  of  creditors,  and  to  afford  them  a 
remedy,  and  for  the  prevention  of  further  loss. 

Passing  over  the  laws  which,  upon  their  face, 
not  only  withdrew  funds  from  the  Bank,  but 
appropriated  those  funds  to  the  use  of  the 
State,  and  which,  therefore,  cannot  be  supposed 
to  be  in  furtherance  of  the  rights  of  creditors, 
or  intended  to  protect  them  from  loss,  or  not 
to  be  in  denial  of  their  rights,  to  so  much  [of] 
the  property  of  the  Bank  as  was  thus  with- 
drawn, there  are  four  Acts  complained  of  by 
the  bill,  which  require  examination,  with  a 
14  Ii.  ed. 


view  to  see  whether  they  can  be  considered  an 
remedial  only,  and  in  that  point  of  view  con- 
sistent with  the  obligations  of  the  contracts  of 
the  plaintiff.  The  first  is  the  Act  of  January 
4,  1^5.  The  seventeenth  section  of  this  Act  is 
as  follows:  ^^hat  said  financial  receivers  be 
required  to  receive,  in  whole  or  in  part  pay- 
ment of  any  debt  due  the  Bank,  the  bonds  of 
the  State  which  were  sold  in  good  faith  to  put 
said  *Bank  and  branches  in  operation,  [*317 
notwithstanding  the  outstanding  circulation  of 
said  Bank  and  its  branches  may  not  be  taken 
up." 

We  cannot  attribute  to  this  provision  of  law 
any  other  meaning  or  effect  than  what  is  plain- 
ly apparent  on  its  face.  It  authorizes  and  re- 
quires the  assets  of  the  Bank  to  be  appropri- 
ated to  pay  debts  of  the  State;  and  we  cannot 
conceive  how  this  can  be  reconciled  with  the 
rights  of  creditors  to  those  assets,  or  how  it 
can  consist  with  the  execution  of  a  trust  in 
their  favor,  or  how  it  differs  from  tne  other 
laws  appropriating  the  property  of  this  in-w 
solvent  Bank  to  the  use  and  benefit  of  the  State. 

The  circumstances  that  these  bonds  were  sold 
by  the  State,  through  the  agency  of  the  Bank, 
to  obtain  funds  to  constitute  the  capital  of  the 
Bank,  do  not  make  them  debts  of  the  Bank. 
They  were  bonds  imder  the  seal  of  the  State, 
signed  by  the  governor,  and  countersigned  by 
the  treasurer,  containing  an  acknowledgment 
that  the  State  of  Arkansas  stood  indebted, 
and  a  promise  by  the  State  to  pay.  The  presi- 
dent and  cashier  of  the  Bank  are  empowered 
to  transfer  them  by  indorsement;  but  no  liabil- 
ity, even  of  the  conditional  character  which 
arises  from  the  indorsement  of  negotiable 
paper  by  the  law  merchant,  is  attached  by  the 
charter  to  these  indorsements,  and,  from  the 
nature  of  the  case,  we  do  not  see  how  any  such 
could  have  been  intended.  We  do  not  deem  it 
necessary  to  determine,  whether,  under  the 
fifteenth  section  of  the  charter,  the  Bank  was 
made  liable  for  the  accruing  interest  on  the 
bonds.  It  would  seem  that  this  section  is 
merely  directory  to  the  general  board,  and  was 
intended  to  provide  for  the  payment  of  interest 
out  of  expected  profits;  but  however  this  may 
be,  to  suppose  that  the  charter  intended  the 
fund  raised  by  the  sale  of  these  bonds,  and 
which  it  held  out  to  creditors  as  capital  of  the 
Bank,  could,  at  any  time,  be  appropriated  to 
pay  these  bonds,  leaving  the  creditors,  who  had 
dealt  with  the  Bank  on  the  faith  of  that  capi- 
tal, wholly  unpaid,  would  be  to  give  it  a  con- 
struction not  supported  by  any  provision  which 
we  have  been  able  to  discover  in  it,  and  direct- 
ly in  conflict  with  its  manifest  purpose  and 
meaning.  For  in  no  fair  sense  can  the  Bank  be 
considered  to  have  had  the  proceeds  of  these 
bonds  as  so  much  capital,  if  it  was  liable,  at 
the  pleasure  of  the  State,  to  be  swept  away  at 
any  moment  to  pay  the  debts  which  the  State 
had  contracted  to  borrow  it.  In  such  a  condi- 
tion of  things,  these  proceeds  would  be  nothing 
more  than  a  deposit,  payable  on  demand;  ana 
to  call  them  capital,  and  allow  the  public  to 
trust  to  them  as  such,  would  involve  a  plain 
contradiction. 

Indeed,  upon  this  construction  of  the  char- 
ter, taken  in  connection  with  the  alleged  right 
to  withdraw  at  pleasure  all  the  other  funds 
^deposited,   the   Bank   had   no   proper    [*818 
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capital  which  was  bound  by  its  contracts;  and 
this  would  render  it  extremely  difficult  to 
maintain  the  validity  of  the  charter  under  the 
tenth  section  of  the  first  article  of  the  Con- 
stitution of  the  United  States,  prohibiting  the 
States  from  emitting  bills  of  credit.  It  is  well 
known  that  the  pOwer  of  the  several  States 
to  create  corporations,  to  issue  bills,  and 
transact  business  for  the  sole  benefit  of  the 
State  which  appointed  the  corporate  officers, 
and  was  alone  interested  in  the  Bank,  has  been 
from  time  to  time  seriously  questioned.  The 
cases  of  Briscoe  v.  The  Bank  of  Kentucky,  11 
Pet.  257,  and  Darrington  et  al.  v.  The  Bank 
of  Alabama,  13  How.  12,  have  settled  this 
question,  in  reference  to  such  banks  as  were 
involved  in  those  cases.  But  the  principal 
ground  on  which  such  bills  were  distinguished 
from  bills  of  credit  emitted  by  the  State,  was, 
that  they  do  not  rest  on  the  credit  of  the  State, 
but  on  the  credit  of  the  corporation  derived 
from  its  capital  stock. 

But  if  the  charter  of  the  Bank  has  not  pro- 
vided any  fund,  effectually  chargeable  with 
the  redemption  of  its  bills,  if  what  is  called  its 
capital  is  liable  to  be  withdrawn  at  the  pleasure 
of  the  State,  though  no  means  of  redeeming 
the  bills  should  remain,  then  the  bills  rest 
wholly  upon  the  faith  of  the  State  and  not 
upon  the  credit  of  the  Corporation,  foimded  on 
its  property.  We  do  not  perceive,  in  the  char- 
ter of  the  State  Bank  of  Arkansas,  an  inten- 
tion to  create  such  a  bank  and  emit  such  bills; 
on  the  contrary,  we  think  it  plainly  appears  to 
have  been  intended  to  make  a  bank  having  a 
real  capital,  on  the  credit  of  which  its  business 
was  to  be  transacted;  and  this  intention  is  nec- 
essarily in  conflict  with  the  existence  of  the 
power  anywhere  to  appropriate  the  funds  of 
the  Bank,  after  it  became  insolvent,  to  pay 
debts  ^of  the  State  contracted  to  borrow  the 
money  which  constituted  that  capital. 

By  the  Act  of  December  23,  1846,  the  finan- 
cial receivers  were  authorized  in  certain  cases 
to  pay  judgment  creditors  in  notes  of  non-resi- 
dent debtors,  provided  such  judgment  creditors 
would  convey  to  the  State  all  lands  of  the  Bank 
on  which  they  had  levied;  and  by  another  Act, 
passed  on  the  same  day,  all  conveyances  of  real 
estate  purchased  for,  or  taken  in  payment  of, 
any  debt  due  to  the  Bank,  were  required  to  be 
made  to  the  State,  and  all  such  titles  were  de- 
clared to  be  vested  in  the  State.  The  second 
section  of  this  law  is  in  the  following  words: 
"That  the  governor  is  hereby  authorized  to 
exchange  any  property,  so  taken  by  the  said 
Bank,  for  an  equal  amount  of  the  bonds  of 
the  State  executed  for  the  benefit  of  said  insti- 
tution; provided  that  such  property  shall  not 
be  exchanged  with  the  holders  of  such  bonds 
at  less  prices  than  were  allowed  by  the  Bank 
319*]  for  the  •same,  and  that  the  governor 
be  authorized  to  make  titles  and  give  acquit- 
tances for  the  same ;  and  this  Act  shall  take  ef- 
fect and  be  in  force  from  and  after  its  passage.'' 

If  this  law  had  contained  only  the  first  sec- 
tion, vesting  the  real  property  of  the  Bank 
in  the  State,  and  providing  no  remedy  by 
which  this  complainant,  as  a  creditor  of  the 
Bank,  could  reach  it,  we  think  it  would  have 
impaired  the  obligation  of  his  contracts.  True, 
it  does  not  touch  the  right  of  action  against 
the  Bank;  it  only  withdraws  the  real  property 
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from  the  reach  of  legal  process,  and  thus  af- 
fects the  remedy.  But  it  by  no  means  follows, 
because  a  law  affects  only  the  remedy,  that  it 
does  not  impair  the  obligation  of  the  contract. 
The  obligation  of  a  contract,  in  the  sense  in' 
which  those  words  are  used  in  the  Constitu- 
tion, is  that  duty  of  performing  it,  which  i» 
recognized  and  enforced  by  the  laws.  And  if 
the  law  is  so  changed  that  the  means  of  legally 
enforcing  this  duty  are  materially  impaired, 
the  obligation  of  the  contract  no  longer  re- 
mains the  same. 

This  has  been  the  doctrine  of  this  court  from 
a  very  early  period.  In  Green  v.  Biddle,  8 
Wheat.  1,  Mr.  Justice  Washington,  delivering 
the  opinion  of  the  court,  said:  "It  is  no  an- 
swer that  the  Acts  of  Kentucky  now  in  ques- 
tion are  regulations  of  the  remedy  and  not  of 
the  right  to  the  lands.  If  these  Acts  so  change 
the  nature  and  extent  of  existing  remedies  as 
materially  to  impair  the  rights  and  interests  of 
the  owner,  they  are  just  as  much  a  violation  of 
the  compact  as  if  they  directly  overturned  his 
rights  and  interests."  In  Bronson  v.  Kinzie,  1 
How.  311,  Mr,  Chief  Juistice  Taney,  delivering 
the  opinion  of  the  court,  and  speaking  of  the 
above  rule,  as  laid  down  in  Green  v.  Biddle» 
said:  ''We  concur  entirely  in  the  correctness 
of  the  rule  above  stated.  The  remedy  is  the 
part  of  the  mimicipal  law  which  protects  the 
right,  and  the  obligation  by  which  it  enforces 
and  maintains  it.  It  is  this  protection  which 
tnis  clause  in  the  Constitution  was  mainly  in- 
tended to  secure." 

The  difficulty  of  determining,  in  some  cases, 
whether  the  change  in  the  remedy  has  material- 
ly impaired  the  rights  and  interest  of  the 
creditor,  must  be  admitted.  But  we  do  not 
think  any  such  difficulty  exists  in  this  case. 
The  decision  of  this  court  in  McCracken  t. 
Hayward,  2  How.  608,  must  be  considered  as 
settling  this  question.  In  that  case  the  law 
imder  consideration  provided  that  a  sale  should 
not  be  made  of  property  levied  on  undec  an 
execution,  unless  it  would  bring  two  thirds  of 
its  valuation  by  three  householders.  It  was 
held  that  such  a  law  so  obstructed  the  remedy 
as  to  impair  the  obligation  of  the  contract. 
The  law  now  in  question  certainly  presents  a 
far  more  serious  obstruction,  for  it  withdraws 
the  real  property  of  the  Bank  altogether  from 
the  reach  of  legal  process,  provides  no  substi- 
tuted *remedy,  and  leaves  the  creditor,  [*820 
as  is  truly  said  by  the  Supreme  Court  of 
Arkansas,  in  its  opinion  in  this  case,  "in  a 
condition  in  which  his  rights  live  but  in  grace, 
and  his  remedies  in  entreaty  only." 

Sut  not  only  does  this  law  withdraw  the 
real  property  from  the  Bank,  and  vest  it  in  the 
State,  but  by  the  second  section,  the  terms  of 
which  have  been  given,  the  property  so  with- 
drawn is  expressly  appropriated  to  pay  the 
bonds  of  the  State.  An  appropriation  which, 
as  has  been  above  stated,  cannot  be  reconciled 
with  the  preservation  of  the  rights  of  creditors, 
whether  those  rights  are  to  be  protected  by 
existing  legal  remedies,  or  in  any  other  man- 
ner. 

The  same  observations  apply  to  so  much  of 
the  Act  of  the  0th  of  January,  1849,  as  required 
the  officers  of  the  Bank  to  receive  in  payment  of 
debts  due  to  the  Bank,  bonds  of  the  State  issued 
to  obtain  capital  to  put  in  operation  the  Real 
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Estate  Bank  of  the  State  of  Arkansas,  which 
bonds  are  averred  in  the  bill  to  have  amounted 
to  $2,000,000.  If  a  law  which  withdrew  assets 
of  the  Bank  to  pay  bonds  sold  to  raise  its  capi- 
tal, impaired  the  obligation  of  the  complainant's 
contracts,  it  would  ^probably  not  be  supposed 
that  a  law  applying  such  assets  to  pay  bonds 
of  the  State  sold  to  raise  capital  for  another 
bank,  could  be  free  from  that  objection. 

It  only  remains  to  consider  the  third  ques- 
tion: whether  it  appears  by  the  record  that  the 
Supreme  Court  of  Arkansas  held  these  laws  to 
be  valid,  and  by  reason  thereof  dismissed  the 
complainant's  bill. 

Each  of  these  laws  is  specifically  referred  to 
in  the  bill,  and  its  operation  upon  the  property 
of  the  Bank  averred,  and  made  a  subject  of 
complaint.  If  a  private  person  had  received 
assets  of  the  Bank  in  the  same  manner  they  are 
alleged  in  the  bill  to  have  been  received  by  the 
State,  he  must  have  been  held  amenable  to  the 
complainants  as  a  creditor  of  the  Bank,  in  a 
court  of  equity.  We  have  already  stated  that, 
by  the  local  law  of  Arkansas,  the  State  stands 
in  the  same  predicament  as  a  private  person, 
in  respect  to  being  chargeable  as  a  trustee, 
unless  it  is  exempted  by  force  of  the  laws  in 
question.  It  necessarily  follows,  therefore, 
that  the  Supreme  Court  of  the  State  held  these 
laws  valid,  and  that  by  force  of  them  the  State 
was  not  subject  to  the  principles  upon  which  it 
would  otherwise  have  been  chargeable. 

It  is  sufficient,  to  give  this  court  jurisdiction 
under  the  25th  section  of  the  Judiciary  Act, 
that  it  appears  by  the  record  that  tne  question, 
whether  a  law  of  a  state  impaired  the  obliga- 
tion of  a  contract,  was  necessarily  involved  in 
the  decision,  and  that  such  law  was  held  to  be 
valid,  and  the  decision  made  against  the  plain- 
321*]  tiflf  'in  error  by  reason  of  its  supposed 
validity.  Armstrong  v.  The  Treasurer  of 
Athens  County,  16  Pet.  281;  Crowell  v.  Ran- 
dell,  10  Pet.  392;  McKenney  v.  Carroll,  12  Pet. 
66. 

The  result  is,  that  so  much  of  each  of  the 
said  laws  of  the  State  of  Arkansas,  as  author- 
ized and  required  the  cancellation  of  the  bonds 
of  the  StAte,  piven  for  money  borrowed  of  the 
Bank  of  the  State  of  Arkansas,  or  authorized 
and  required  the  withdrawal  of  any  part  of  the 
specie  or  other  property  of  that  Bank,  and  the 
appropriation  thereof  to  the  use  of  the  State, 
or  authorized  and  required  the  application  of 
any  part  of  the  assets  or  property  of  that  Bank 
to  pay  bonds  issued  by  the  State  and  sold  to 
raise  capital  for  the  Bank  of  the  State  of  Ar- 
kansas, or  for  the  Real  Estate  Bank,  of  the 
State  of  Arkansas,  or  authorized  and  required 
real  property  purchased  for  the  Bank  of  the 
State  of  Arkansas,  or  taken  in  payment  of 
debts  due  to  the  Bank  of  the  State  of  Arkansas, 
to  be  conveyed  to  and  the  title  thereof  vested 
in  the  State  of  Arkansas,  impaired  the  obliga- 
tion of  contracts  made  with  the  complainant  as 
the  lawful  holder  and  bearer  of  bills  of  the 
Bank  of  the  State  of  Arkansas,  and  so  were  in- 
operative and  invalid.  And,  consequently,  the 
judgment  of  the  Supreme  Court  of  that  State 
must  be  reversed,  and  the  cause  remanded, 
that  it  may  be  proceeded  in  as  the  Constitution 
of  the  United  States  requires. 
14  Ii.  ed« 


Messrs.  Justices  Catron,  Daniel,  and  Nelson, 

dissented. 

Mr.  Justice  Catron: 

As  this  case  comes  up  from  a  state  court  un- 
der the  25th  section  of  the  Judiciary  Act,  the 
first  question  presented  is,  whether  we  have  ju- 
risdiction to  decide  the  merits;  and  I  am  of 
opinion,  that  no  violation  of  any  contract  ren- 
dered, which  the  complainant  sets  up  a  right  to 
recover,  has  occurred  within  the  sense  of  the 
Constitution,  by  the  laws  passed  by  the  State  of 
Arkansas,  and  which  laws  are  complained  of 
in  the  bill. 

On  the  merits,  I  have  formed  no  opinion,  not 
having  authority  to  inquire  into  them,  as  I  ap- 
prehend. 

Mr.  Justice  Daniel: 

From  the  decision  of  this  court,  just  an- 
nounced, I  am  constrained  to  declare  my  dissent. 
According  to  my  apprehension  there  is  no  legit- 
imate ground  of  jurisdiction,  and  of  coiu'se  for 
the  interference  of  this  court  in  this  case,  with- 
in the  just  intent  and  objects  of  the  10th  section 
of  the  first  article  of  the  Constitution.  By  the 
Legislature  of  the  State  of  Arkansas,  which 
has  *been  assailed,  the  obligation  of  no  [*322 
contract  is  denied.  The  claims  of  every  stock- 
holder and  every  note  holder  of  the  Bank  of  the 
State  of  Arkansas  are,  in  reference  to  that  cor- 
poration, fully  recognized.  The  utmost  that 
can  be  objected  to  the  action  of  the  State  is,, 
that  in  a  contest  amongst  the  creditors  of  a  fail- 
ing corporation,  the  State,  as  one  of  those  cred- 
itors, and  the  largest  creditor  of  the  number, 
may  have  appropriated  to  herself  a  portion  of 
the  assets  of  that  corporation  greater  than 
would  have  been  warranted  by  perfect  equity, 
or  other  equality,  amongst  all  the  creditors. 
But  should  this  conclusion  be  conceded,  the 
concession  implies  no  attempt  to  deny  or  im- 
pair any  obligation  of  the  Bank  to  satisfy  every 
creditor.  It  might  raise  a  question  of  fraud  or 
unfairness  in  the  action  of  the  State  in  reference 
to  the  other  creditors  of  the  Bank,  but  it  carries 
with  it  no  interference  with  the  obligation  or 
the  sanctity  of  their  contract  with  the  corpora- 
tion, whatever  that  might  be.  The  mere  ques- 
tion of  fraud,  in  the  execution  or  non-perform- 
ance of  contracts,  surely  the  Constitution  never 
intended  to  constitute  as  a  means  by  which  the 
federal  authorities  were  to  supervise  the  polity 
and  Acts  of  the  State  governments.  Such  a 
claim  of  power  in  the  federal  government 
would  justify  the  interference  with,  and  the 
supervision  by  this  court  of  any  Act  of  the 
State  Legislatures,  and  of  every  transaction  of 
private  life,  and  in  the  necessarily  imperfect  at- 
tempts to  exercise  such  a  power,  would  encum- 
ber it  with  a  mass  of  business,  which  would 
disappoint  and  entirely  prevent  the  perfor- 
mance of  its  legitimate  duties. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Supreme  Court  of 
Arkansas,  and  was  argued  by  counsel;  on  con- 
sideration whereof,  it  is  now  here  ordered  and 
adjudged  by  this  court,  that  the  judgment  of 
the  said  Supreme  Court  in  this  cause  be,  and 
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the  same  Is  hereby  reversed,  with  costs;  and 
that  this  cause  be,  and  the  same  is  hereby  re- 
manded to  the  said  Supreme  Ck>urt,  in  order 
that  such  further  proceedings  may  be  had 
therein,  in  conformity  to  the  opinion  of  this 
eourt,  as  to  law  and  justice,  and  the  Constitu- 
tion of  the  United  States,  shall  appertain. 

Rev'g— 12  Ark.  321. 


32S»]   ♦REUBEN  ANDERSON  et  al.,  Plain- 
tiffs in  Error, 

V. 

MICHAEL  BOCK. 

Louisiana  Law^-dissolution  of  contract  cannot 
be  presumed — ^judicial  proceeding  necessary. 

The  City  of  New  Orleans  sold  a  lot  In  the  city  for 
a  certain  sum  of  money,  the  payment  of  which  was 
not  exacted,  but  the  Interest  of  It,  payable  quarter- 
ly, remained  as  a  ground  rent  upon  toe  lots.  It  was 
further  stipulated,  that  If  two  of  these  payments 
should  be  In  arrear,  the  city  could  proceed  Judicial- 
ly for  the  recovery  of  possession,  with  damages, 
and  the  Tendees  were  to  forfeit  their  title. 

Six  years  afterwards,  the  city  conveyed  the  same 
lot  to  another  person,  who  transferred  It  to  an  as- 
signee. 

The  title  of  the  first  vendee  could  not  be  devested 
without  some  judicial  proceeding,  and  the  dissolu- 
tion of  the  contract  could  not  be  Inferred  merely 
from  the  fact  that  the  city  had  made  a  second  con- 
veyance. 

Therefore,  the  deeds  to  the  second  vendee,  and 
from  him  to  his  assignee,  were  not,  of  themselves, 
evidence  to  support  the  plea  of  prescription.  The 
city,  not  having  resumed  its  title  in  the  regular 
mode,  could  not  transfer  either  a  lawful  title  or 
possession  to  Its  second  vendee. 

The  Circuit  Court  having  Instructed  the  jury 
that.  In  Its  opinion,  under  the  written  proofs  and 
law  of  the  case,  the  plea  of  prescription  must  pre- 
vail, and  the  written  proofs  not  being  in  the  record, 
this  court  cannot  test  the  accuracy  of  Its  conclu- 
sion. 

TTTTS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  States 
for  the  Eastern  District  of  Louisiana. 

The  facts  in  the  case  are  set  forth  in  the  opin- 
ion of  the  court. 

It  was  submitted,  on  printed  briefs,  by  Mr. 
Bemis  for  the  plaintiff  in  error,  with  a  brief 
by  Messrs.  Stockton  and  Steele,  and  by  Mr. 
lienjaniiii  for  the  defendant  in  error. 

Plaintiffs'  Points. 

L  The  charge  of  the  court  was  manifestly 
improper  and  illegal,  as  the  judge  stated  to  the 
jury,  "it  was  his  opinion,  that  under  the  writ- 
ten proofs  and  law  of  the  case,  the  defense  of 
prescription,  set  up  by  the  defendant,  must 
prevail." 

This  was  not  a  deduction  for  him  to  draw, 
but  it  was  peculiarly  the  province  of  the  jury 
to   decide    on    the    evidence.    The    defense   of 

f>rescription  involves  both  matter  of  fact  and 
aw;  of  the  former  the  jury  are  exclusive  judg- 
es, and  of  the  latter  they  are  also  judges,  un- 
der the  instruction  of  the  court  as  to  what  the 
law   is. 

This  expression  of  opinion  by  the  judge,  in 
delivering  his  charge,  could  form,  legally,  no 
part  of  the  charge. 

He  does  not  tell  the  jury  what  the  law  is, 
T14 


but  only  that,  as  the  law  stands,  the  proofs 
in  the  cause  make  out  the  defense  of  prescrip- 
tion. 

II.  The  court  erred  in  charging  the  Jui7» 
that  the  act  of  sale  from  the  city  to  John  Ulay, 
dated  18th  November,  1816,  and  the  act  of  sale 
from  Clay  to  defendant,  dated  30th  January, 
1823,  *were  of  themselves  evidence  of  [*324 
possession  in  the  defendant  and  his  vendor. 
Clay,  to  support  the  plea  of  prescription. 

Possession  is  a  matter  in  pais,  and  it  cannot 
be  established  by  a  mere  paper  conveyance  of 
the  property. 

III.  The  court  erred  in  refusing  to  instruct 
the  jury,  as  required  by  the  plaintiffs,  "that  by 
the  acts  of  sale,  dated  15th  October,  1810,  from 
the  City  of  New  Orleans  to  Sticher  and  Ander- 
son, the  said  city  transferred  to  Sticher  and 
Anderson  the  title  and  possession  of  the  prop- 
erty, and  that  neither  tne  title  nor  possession 
thereof  can  be  presumed  to  be  afterwards  in  the 
city;  but,  on  the  contrary,  the  city  must  show, 
by  proper  evidence,  that  the  title  and  posses- 
sion again  came  lawfully  into  its  hands. 

This  was  simply  a  requirement,  on  the  part 
of  the  plaintiffs,  that  the  court  should  instruct 
the  jury  that  the  elder  title,  emanating  from  the 
city  to  Sticher  and  Anderson,  must  prevail  over 
the  younger  title  from  the  city  to  Clay. 

The  deeds  to  Sticher  and  Anderson  were 
made  on  consideration  of  an  annual  ground 
rent,  to  be  paid  by  them  for  a  certain  number 
of  years,  and  the  further  consideration  of  a 
stipulated  price,  to  be  paid  by  them  after  the 
term  of  the  continuance  of  the  ground  rent 
should  have  expired.  This  term  for  the  continu- 
ance of  the  ground  rent  had  expired  many  years 
before  the  institution  of  this  suit.  No  complaint 
has  been  made  that  Sticher  and  Anderson  did 
not  pay  the  considerations  stipulated  in  the  deed 
to  them.  There  can,  then,  be  no  good  reason 
why  their  prior  title  shall  not  prevail  over  the 
junior  title  of  the  defendant. 

Defendant's  Points. 

The  first  bill  of  exceptions  complains,  that 
"the  judge  refused  to  charge  the  jury,  that,  by 
the  act  of  sale,  dated  15th  October,  1810,  from 
the  City  of  New  Orleans  to  Sticher  and  Ander- 
son, the  city  transferred  to  them  the  title  and 
possession  of  the  property;  that  neither  could 
afterwards  be  presumed  to  be  in  the  city;  but, 
on  the  contrary,  the  city  must  show,  by  proper 
evidence,  that  the  title  and  possession  came 
lawfully  into  its  hands;"  and  further  complains 
that  the  judge,  on  the  contranr,  charged  the 
jury  "that  the  act  of  sale  from  the  City  of  New 
Orleans  to  John  Clay,  dated  the  18th  November, 
1816,  and  the  act  of  sale  from  Clay  to  defend- 
ant, dated  the  30th  of  January,  1823,  were  of 
themselves  evidence  of  possession  in  the  defend- 
ant, Bock,  and  his  vendor.  Clay,  to  support 
the  plea  of  prescription  set  up  by  the  defend- 
ant.'* 

The  second  bill  of  exceptions  complains  that 
"the  judge  stated  to  the  jury,  that  it  was  his 
opinion,  that  under  the  written  •proofs  [*Slft 
and  law  of  the  case,  the  defense  of  prescription, 
set  up  by  the  defendant,  must  prevail." 

Now,  in  relation  to  these  bills  of  exceptions, 
it  is  to  be  observed  that  neither  of  them  pre- 
tends on  its  face  to  set  forth  all  the  evidence 
offered  in  the  cause,  but  only  a  part  of  the 
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written  evidence.  As  regards  the  second  bill  of 
exceptions,  therefore,  it  is  clear  that  this  court 
is  without  the  means  of  determining  whether 
the  charge  of  the  judge  was  correct  or  not; 
and,  in  the  absence  of  such  means,  the  pre- 
sumption of  law  is,  that  the  judgment  of  the 
lower  court  was  supported  by  the  written 
proofs.  For  aught  that  appears  in  the  record, 
there  may  have  been  offered  in  evidence  a 
written  admission  by  the  plaintiffs  that  the  de- 
fendant had  been  in  possession,  as  is  alleged  in 
the  answer,  for  a  length  of  time  sufficient  to 
establish  prescriptive  right  to  the  property;  or 
written  contracts,  receipts  or  other  documents, 
proving  him  to  have  inclosed  and  built  upon  the 
property,  or  leased  it  to  tenants,  and  collected 
rents.  Without  a  statement  showing  what  the 
written  evidence  was,  it  is  impossible  to  say 
that  there  was  error  in  the  charge  '^that  under 
the  written  proofs  and  law  of  the  case,  the  de- 
fense of  prescription  must  prevail." 

In  order  to  determine  the  propriety  of  the 
charge  complained  of  in  the  first  bill  of  excep- 
tions, the  issues  presented  oy  the  pleadings 
must  be  taken  into  consideration. 

The  petition  alleges  possession  by  the  defend- 
ant, but  asserts  the  possession  to  be  imlawful. 

The  answer  admits  the  possession,  and  as- 
serts it  to  have  been  lawful  under  just  title  for 
upwards  of  thirty  years,  and  sets  forth  the  deed 
under  which  the  possession  was  acquired,  to 
wit:  the  deed  of  30th  January,  1823. 

The  fact  of  possession  being  thus  asserted  by 
both  parties,  the  only  question  was,  whether 
the  possession  was  lawful,  or  in  good  faith. 

It  appears,  by  the  bill  of  exceptions,  that  the 
defendant  showed,  as  the  basis  of  his  posses- 
sion, the  deed  from  Clay,  of  30th  January, 
1823,  being  at  a  date  twenty-seven  years  ante- 
rior to  the  institution  of  the  suit. 

By  reference  to  the  act  of  sale  to  defendant, 
it  will  appear,  that  when  it  was  executed, 
''Michael  Bock,  being  present,  declared  that  he 
accepts  this  act  of  sale  and  conveyance,  is  in 
possession  of  the  said  property,  and  contented 
therewith."  This  deed  was  in  evidence  with- 
out objectiod,  exception,  or  reservation. 

Now,  the  article  2456  of  the  Civil  Code, 
provides  that  ''the  law  considers  the  tradition 
or  delivery  of  immovables  as  always  accom- 
panying the  public  act  which  transfers  the 
property." 
S26*l    *The  judge,  therefore,  had  before  him, 

1st.  The  admission  by  plaintiffs  of  the  fact 
of  the  defendant's  possession. 

2d.  The  proof  that  this  possession  had  origi- 
nated in  1823,  and  was  held  by  virtue  of  the 
sale  made  in  that  year,  as  recited  in  the  deed 
itself. 

3d.  The  legal  presumption  established  by 
article  2455  of  the  actual  delivery  of  the  im- 
movable sold. 

4th.  The  absence  of  any  allegation  or  pre- 
tense by  plaintiffs  of  adverse  possession  in 
themselves  or  any  other  person  than  the  defend- 
ant between  the  year  1823  and  the  institution 
of  the  suit. 

The  article  3442  of  the  Civil  Code  jjrovides 
that  "he  who  acquires  an  immovable  in  good 
faith  and  b^  a  just  title,  prescribes  for  it  in 
ten  years,  if  the  real  owner  resides  in  the 
State,  and  after  twenty  years  if  the  owner  re- 
sides out  of  the  State." 
14  li.  ed. 


It  is  obvious  from  these  premises,  that  the 
sole  question  before  the  court  and  jury  was, 
whether  the  defendant  had  acquired  a  good 
title  by  prescription,  and  that  the  court  did  not 
err  in  charging  the  jury  that  the  defense  had 
been  established. 

The  prayer  of  the  plaintiff  that  the  judge 
should  charge  the  jury  in  relation  to  the  effect 
of  the  sale  from  the  city  to  Sticher  and  Ander- 
son was  properly  refused,  .  because  wholly 
irrelevant.  The  question  was  not  whether 
Sticher  and  Anderson  had  acquired  a  valid 
title  in  1810,  but  whether  the  defendant  had 
subsequently  acquired  a  good  title  to  the  same 
property  by  prescription,  and  the  judge  prop- 
erly confined  his  charge  to  the  latter  inquiry, 
the  only  one  relevant  to  the  issue. 

The  language  of  the  charge  is,  that  the  acts 
of  sale  set  up  by  defendants  "were  of  them- 
selves evidence  of  possession  in  the  defendant. 
Bock,  and  his  vendor.  Clay,  to  support  the 
plea  of  prescription." 

TUe  judge  did  not  charge  that  these  acts 
were  conclusive  or  sufficient  proofs,  but  that 
they  were  evidence  of  possession;  and  that 
they  were  evidence  is  fully  established  by  the 
terms  of  the  article  2455,  above  quoted.  See, 
also,  articles  3405-3407,  3414,  3450. 

The  point  in  dispute  is  fully  settled  in  the 
jiu'isprudence  of  Louisiana. 

In  the  case  of  Ellis  v.  Prevost  et  al.,  13  La. 
230,  235,  the  principle  is  thus  stated:  "No 
physical  act,  in  taking  possession  imder  a  sale 
by  notarial  act,  is  necessary.  The  intention  of 
the  purchaser,  which  the  law  presumes,  coupled 
with  the  power  which  the  act  of  sale  gives, 
vests  the  possession  in  him.  The  right  is  taken 
for  the  fact,  and  he  is  seised  of  the  thing  cor- 
porally. Article  3405  goes  on  to  provide  that 
when  a  person  has  *once  acquired  [*327 
corporal  possession,  the  intention  which  he  has 
of  possessing  suffices  to  preserve  it  in  him,  al- 
though he  may  have  ceased  to  have  the  thing 
in  actual  custody." 

It  is  therefore  respectfully  submitted  that  the 
plaintiffs  have  failed  to  show  error  as  alleged, 
and  that  there  is  no  legal  ground  for  disturb- 
ing the  verdict  and  judgment  of  the  lower 
court. 

Mr.  Justice  Campbell  delivered  the  opinion 
of  the  court: 

The  plaintiffs  commenced  a  petitory  action, 
as  heirs  at  law  of  Thomas  Anderson,  to  recover 
a  lot  of  land  in  the  City  of  New  Orleans,  of 
which  they  aver  he  died  seised,  and  that  the  de- 
fendant wrongfully  detains. 

The  defendant  denied  their  claim  to  the 
property,  and  pleaded  prescription  imder  a  just 
and  valid  title,  with  undisputed  possession  for 
upwards  of  thirty  years. 

Upon  the  trial,  the  plaintiffs  produced  a  con- 
veyance of  the  lot  by  a  notarial  act  from  the 
City  of  New  Orleans  to  Sticher  and  Anderson, 
dated  in  1810,  upon  the  consideration  of  $1,580. 
This  sum  was  to  remain  a  charge  upon  the  lot, 
and  the  interest  upon  it,  at  the  rate  of  six  per 
cent,  per  annum,  was  to  be  paid  in  quarterly 
installments.  Upon  a  failure  to  pay  two  of 
these  installments  the  city  was  authorized  to 
proceed  judicially  for  the  recovery  of  possession, 
and  for  the  damages  arising  from  a  deteriora- 
tion of  the  property,  and  the  vendees  were  to 
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forfeit  their  title.  The  other  stipulations  in  this 
conveyance  are  immaterial  to  the  decision  of 
the  case. 

The  defendant  relied  upon  a  notarial  act  from 
the  City  of  New  Orleans,  dated  in  1816,  con- 
veying the  property  in  the  same  lot  to  one  Clay, 
upon  a  contract  of  sale,  and  an  act  dated  in 
1823  from  Clay,  conveying  the  property  to  the 
defendant.  In  each  of  these  the  vendees  ac- 
knowledge that  possession  of  the  lot  had  been 
delivered  at  the  date  of  the  deeds. 

The  plaintitfs  requested  the  court  to  instruct 
the  jury  that  the  City  of  New  Orleans,  by  the 
Notarial  Act  of  1810,  had  transferred  to  Sticher 
and  Anderson  the  title  and  the  possession  of 
the  property,  and  that  neither  the  title  nor  the 
possession  can  be  presumed  to  be  afterwards  in 
the  city,  but  that  the  city  should  show  that  the 
title  and  possession  came  lawfully  into  its  hands. 
This  request  was  refused  by  the  court,  and  the 
jury  was  instructed  that  the  deeds  from  the  city 
to  Clay  of  1816,  and  from  Clay  to  the  defend- 
ant in  1823,  were  of  themselves  evidence  of 
possession  in  the  defendant  and  his  vendor  to 
support  the  plea  of  prescription.  The  court 
further  instructed  the  jury,  that  under  the 
written  proofs  and  law  of  the  case,  the  plea  of 
prescription  must  prevail.  These  instructions 
were  excepted  to,  and  are  here  assigned  as 
error. 

328*]  •The  conveyance  from  the  city  to 
Sticher  and  Anderson,  of  1810,  was  upon  a  res- 
olutory condition.  The  contract  between  the 
parties  was  not  dissolved  of  rignt  by  the  non- 
fulfillment of  the  condition,  but  the  party 
complaining  of  the  breach  might  have  insisted 
upon  its  dissolution,  with  damages,  or  upon  a 
specific  performance.    C.  C.  2041,  2042. 

The  dissolution  of  the  contract  for  the  non- 
fulfillment of  the  conditions,  could  not  be  in- 
ferred merely  from  the  fact  of  a  subsequent 
conveyance  by  the  City  of  the  same  property. 
The  title  of  the  City  to  the  lot  passed  to  Sticher 
and  Anderson  by  the  Notarial  Act  of  1810,  and 
to  sustain  a  posterior  conveyance  of  the  City, 
it  should  have  been  shown,  either  that  the  first 
contract  had  been  revoked,  or  that  another  title 
had  been  acquired.  The  court  erred,  therefore, 
in  refusing  the  instruction  requested  by  the 
plaintiflfs. 

2.  To  sustain  a  title  by  prescription  to  im- 
movable property,  according  to  either  of  the 
articles  of  the  Civil  Code,  referred'  to  in  the 
pleas,  the  defendant  was  required  to  show  "a 
public,  unequivocal,  continuous  and  uninter- 
rupted possession,"  "under  the  title  of  owner." 
"The  possessor  must  have  held  the  property  in 
fact  and  in  right  as  owner,"  "though  a  civil 
possession  would  suffice,  if  it  had  been  preceded 
by  the  corporeal  possession."  C.  C.  3462,  3467, 
3453;  Devall  v.  Choppin,  15  La.  666. 

The  court  has  been  referred  to  the  Civil  Code 
(C.  C.  2455)  to  prove  that  the  claims  of  the 
articles  of  the  code  we  have  cited  are  fulfilled 
by  the  public  acts  produced  by  the  defendants. 
This  article  is  "that  the  law  considers  the  tra- 
dition or  delivery  of  immovables  as  always  ac- 
companying the  public  act  which  transfers  the 
property.  Every  obstacle  which  the  seller  aft- 
erwards imposes,  to  prevent  the  corporeal 
possession  of  the  buyer,  ia  considered  aa  a  tres- 
pass." 
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This  article  was  designed  to  declare  the  oper- 
ation of  a  contract  for  the  transfer  of  property 
when  embodied  in  a  public  Act  as  between  the 
parties  to  the  Act.  It  establishes,  that  the  trans- 
fer is  complete  by  the  use  of  apt  words  of  con- 
veyance in  such  an  Act,  without  the  formality 
of  a  real  delivery;  that  the  power  of  control 
and  enjoyment,  transferred  by  a  grantor  in 
such  an  Act,  is  equivalent  to  a  manual  or  phys- 
ical tradition.  So  exactly  the  equivalent,  that 
an  "interfering  obstacle,"  interposed  by  the 
grantor  afterwards,  may  be  treated  as  a  tres- 
pass— that  is,  a  disturbance  of  the  possession  of 
the  ^antee. 

This  rule  from  the  Louisiana  Code,  corre- 
sponding with  the  Code  Napoleon,  deviates  from 
the  rule  of  the  Roman  and  feudal  law,  which 
exacted  a  formal  delivery,  to  perfect  the  trans- 
fer of  the  property. 

•The  rule  is  m  complete  harmony  with[*82^ 
the  American  system  of  conveyancing,  which 
accomplishes  the  cession  of  property,  with  its 
incidents  of  possession  and  enjoyment,  without 
a  resort  to  symbolical  acts,  or  inconvenient  cer- 
emonies, by  the  consent  of  the  owner,  legallj 
authenticated. 

This  explanation  of  the  object  of  the  article 
of  the  Code,  will  enable  us  to  define  the  limits 
of  its  operation.  A  vendor  cannot  transfer  a 
title,  or  a  possession,  which  is  not  vested  in  him. 
lie  cannot,  by  his  conveyance  or  admissions, 
atfect  the  claims  of  persons  whose  title  is  ad- 
verse to  his.  It  follows,  therefore,  that  the 
recitals  in  these  acts,  that  possession  had  been 
delivered,  and  that  the  vendor  was  satisfied 
therewith,  are  not  evidence  of  that  corporeal 
possession,  which  is  the  foundation  of  a  pre- 
scriptive right  in  a  case  like  the  present.  TropL 
De  Vente,  sees.  36,  40;  C.  C.  2233,  2235;  Em- 
merson  v.  Fox,  3  La.  183;  Ellis  v.  Prevost,  U> 
U.  251. 

3.  As  a  general  rule  the  possession  necessary 
to  sustain  a  prescription  is  founded  upon  facts, 
which  it  is  the  province  of  a  jury  to  ascertain. 
Ewing  V.  Burnet,  11  Pet.  41;  Beverly  v.  Burke, 
9  Ga.  440. 

But  the  "written  proofs,"  upon  which  the 
Circuit  Court  felt  authorized  to  instruct  the 
jury  that  the  plea  of  prescription  must  prevail, 
are  not  exhibited  in  the  record,  and  this  court 
cannot,  therefore,  test  the  accuracy  of  its  con- 
clusion. 

For  the  errors  in  the  charge  that  we  have 
noticed,  the  judgment  of  the  Circuit  Court 
must  be  reversed,  and  the  cause  remanded  for 
further  proceedings. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Louisiana,  and  was  ar^ed  by  counsel;  on  con- 
sideration whereof,  it  is  now  here  ordered  sad 
adjudged  by  this  court,  that  the  judgment  of 
the  said  Circuit  Court  in  this  cause  be,  and  the 
Bame  is  hereby  reversed,  with  costs;  and  that 
this  cause  be,  and  the  same  is  hereby  remanded 
to  the  said  Circuit  Court,  with  directions  for 
further  proceedings  to  be  had  therein  in  con- 
formity to  the  opinion  of  this  court. , 

Howard  lt» 
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330»]    ♦ROSS   WINANS,   Plaintiff   in   Error, 

'        V. 
ADAM,  EDWARD  and  TALBOT  DENMEAD. 

Patent  covers  variation  in  form  attaining  same 
result — CJoal  cars  with  drop  bottoms — Con- 
struction of  specification. 

A  patent  was  taken  out  for  making  the  body  of 
a  burden  railroad  car  of  sheet  iron,  the  upper  part 
being  cylindrical,  and  the  lower  part  in  toe  form 
of  a  frustum  of  a  cone,  the  under  edge  of  wliich 
has  a  flange  secured  upon  it,  to  which  flange  a 
movable  bottom   is   attached. 

The  claim  was  this:  "What  I  claim  as  my  in- 
▼ention  and  desire  to  secure  by  letters  patent,  is. 
making  the  body  of  a  car  for  the  transportation  of 
coal,  etc.,  in  the  form  of  a  frustum  of  a  cone,  sub- 
stantially as  herein  descril>ed,  whereby  the  force 
exerted  by  the  weight  of  the  load  presses  equally 
in  all  directions  and  does  not  tend  to  change  the 
form  thereof,  so  that  every  part  resists  Its  equal 
proportion,  and  by  which  also  the  lower  part  is  so 
reduced  as  to  pass  down  within  the  truck  frame 
and  between  the  axles,  to  lower  the  center  of  grav- 
ity of  the  load  without  diminishing  the  capacity  of 
the  car  as  described.  I  also  claim  extending  the 
body  of  the  car  below  the  connecting  pieces  of  the 
truck  frame  and  the  line  of  draught,  by  passing 
the  connecting  bars  of  the  truck  frame  and  the 
draught  bar  through  the  body  of  the  car,  substan- 
tially described." 

This  patent  was  not  for  merely  changing  the  form 
of  a  machine,  but  by  means  of  such  change  to  in- 
troduce and  employ  other  mechanical  principles  or 
natural  powers,  or  a  new  mode  of  operation,  and 
thus  attain  a  new  and  useful  result. 

Hence,  where,  in  a  suit  brought  by  the  patentee 
against  persons  who  had  constructed  octagonal  and 
pyramidal  cars,  the  District  Judge  ruled  that  the 
patent  was  good  for  conical  bodies,  but  not  for  rec- 
tilinear   bodies;    this    ruling    was    erroneous. 

The  structure,  the  mode  of  operation,  and  the 
result  attained,  were  the  same  in  both,  and  the  spec- 
ification claimed  in  the  patent  covered  the  rectili- 
near cars.  With  this  explanation  of  the  patent,  it 
should  have  been  left  to  the  jury  to  decide  the 
question  of  Infringement  as  a  question  of  fact. 

TECS  case  was  brought  up  by  a  writ  of  error 
from  the  Circuit  Ooxat  of  the  United  States 
for  the  District  of  Maryland. 

It  was  an  action  brought  by  Ross  Winans  for 
the  infringement  of  a  patent  right.  The  jury, 
under  the  instruction  of  the  District  Judge,  the 
late  Judge  Glenn,  then  sitting  alone,  found  a 
verdict  for  the  defendants;  and  the  plaintiff 
hrought  the  case  to  this  court  by  writ  of  er- 
ror. 

The  nature  of  the  case  is  set  forth  in  the  ex- 
planatory statement  prefixed  to  the  argument 
of  the  counsel  for  the  plaintiff  in  error. 

It  was  argued  by  Mr.  Latrobe  for  the  plain- 
tiff in  error,  and  by  Mr.  Campbell  for  the  de- 
fendant in  error. 

Statement  and  points  of  Plaintiff  in  Error. 

On  the  26th  June,  1847,  Ross  Winans,  the 
plaintiff  in  error,  obtained  letters  patent  of  the 
United  States,  for  a  new  and  useful  improve- 
ment in  cars  for  transportation  of  coal,  etc. 

The  occasion  for  tne  invention  thus  patented, 
and  the  principle  of  it,  are  well  set  forth  in  the 
specification,  thus: 

The  transportation  of  coal,  and  all  other 
heavy  articles  in  lumps,  has  been  attended  with 
5S1*]  great  injury  to  the  cars,  requiring  *the 
bodies  to  be  constructed  with  great  strength,  to 
resist  the  outward  pressure  on  the  sides,  as  well 
as  the  vertical  pressure  on  the  bottom,  due,  not 
only  to  the  weight  of  the  mass,  but  the  mobility 
of  the  lumps  amongst  each  other,  tending  'to 
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pack,'  as  it  is  technically  termed.  Experience 
has  shown,  that  cars  on  the  old  mode  of  con- 
struction cannot  be  made  to  carry  a  load  great- 
er than  their  own  weight ;  but,  by  my  improve- 
ment, I  am  enabled  to  make  cars  of  greater  dur- 
ability than  those  heretofore  made,  which  will 
transport  double  their  weight  of  coal. 

The  principle  of  my  invention,  by  which  I 
am  enabled  to  obtain  this  important  end,  con- 
sists in  making  the  body,  or  a  portion  thereof, 
conical,  by  which  the  area  of  the  bottom  is  re- 
duced, and  the  load  exerts  an  equal  strain  on 
all  parts,  and  which  does  not  tend  to  change 
the  form,  but  to  exert  an  equal  strain  in  the 
direction  of  the  circle;  at  the  same  time  this 
form  presents  the  important  advantage,  by  the 
reduced  size  of  the  lower  part  thereof,  to  ex- 
tend down  within  the  truck  and  between  the 
axles,  thereby  lowering  the  center  of  gravity 
of  the  load." 

The  specification  then  gives  a  detailed  de- 
scription of  the  mode  of  constructing  the  cars 
in  question,  and  proceeds  thus: 

''What  I  claim  as  my  invention,  and  desire 
to  secure  by  letters  patent,  is  making  the  body 
of  a  car  for  the  transportation  of  coal,  etc.,  in 
the  form  of  a  frustum  of  a  cone,  substantially 
as  herein  described,  whereby  the  force  exerted 
by  the  weight  of  the  load  presses  equally  in  all 
directions,  and  does  not  tend  to  change  the  form 
thereof,  so  that  every  part  resists  its  equal  pro- 
portion, and  by  which  also  the  lower  part  is  so 
reduced  as  to  pass  down  within  the  truck  frame, 
and  between  the  axles,  to  lower  the  center  of 
gravity  of  the  load,  without  diminishing  the 
capacity  of  the  car  as  described." 

And  the  specification  concludes  with  a  claim 
for  a  portion  of  the  construction,  not  import- 
ant in  this  connection. 

From  the  testimony  it  appears  that  cars,  con- 
structed by  the  plaintiff,  in  accordance  with  the 
specification,  while  they  weighed  but  5,750  lbs. 
each,  carried  18,550  lbs.  of  coal — making  the 
weight  of  the  load,  in  proportion  to  the  weight 
of  the  car,  as  3.3  to  1 — ^that  the  thickness  of  the 
sheet  iron  used  in  the  construction  of  the  bodies 
was  but  3.32ds  of  an  inch,  and  that  the  di- 
mensions of  the  band  around  the  top  were  ^  of 
an  inch  by  2  inches;  and  it  is  further  shown, in 
illustration  of  the  importance  of  the  invention, 
that  the  plaintiff  had  constructed  a  model  car, 
which,  weighing  but  2%  tons,  carried,  neverthe- 
less, 9%  tons  of  coal  'in  perfect  safety  and  sat- 
isfactorily   from    Cumberland    to    Baltimore." 

The  proportion  of  the  weight  of  the  car,  in 
this  instance,  to  the  weight  of  coal  carried  in  it, 
was  as  1  to  4  nearly.  It  appears  further,  from 
the  testimony  generally,  that  *the  cars  [*332 
referred  to  were  used  in  the  transportation  of 
coal  from  the  mines  near  Cumberland  to  Bal- 
timore. 

It  then  appears  that  the  defendants,  "in  view 
for  a  call  for  cars  from  the  mining  roads  near 
Cumberland,"  in  1849,  '50,  required  their  drafts- 
man, Cochrane,  to  get  up  a  car  that  would  suit 
their  purposes;  that  he  went  to  the  Reading 
road,  and  "finding  nothing  there,  returned  to 
Baltimore,  and  went  to  the  plaintiff^s  shops, 
where  he  saw  a  car  nearly  finished,  which  he 
examined  and  measured."  That  it  first  occurred 
to  him  to  make  a  square  car,  but  that,  as  this 
would  interfere  with  the  wheels,  he  made  an 
octagonal  one. 
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Another  witness  proves,  that  the  iron  used  in 
the  car,  thus  built  by  the  defendants,  was  of  the 
same  thickness  as  that  used  by  the  plaintiff,  to 
wit:  3.32ds  of  an  inch,  while  the  band  around 
the  top  was  of  the  same  thickness,  to  wit:  ^  of 
an  inch,  and  1%  inches  in  width. 

It  thus  appears  that  a  patent  was  granted,  in 
1847,  to  Ross  Winans  for  a  car  for  carrying 
coal,  whose  merits  may  be  summed  up  thus: 
that  it  carried  more  coal  in  proportion  to  its 
own  weight  than  any  car  previously  in  use,  and 
that  the  load,  instead  of  distorting  it,  preserved 
it  in  shape,  acting  as  a  framing. 

These  eminent  advantages,  which  increased 
the  available  power  of  the  locomotive  engine, 
looking  to  revenue  on  coal  as  a  freight,  from  50 
to  100  per  cent,  were  to  be  attribute  to  the  pe- 
culiar shape  of  the  car  body,  consisting  of  a 
frustum  of  a  cone,  which  permitted  the  use  of 
iron,  as  thin  as  has  been  described,  lessening,  in 
proportion,  the  weight  of  the  car,  or  ine  weight, 
the  transportation  of  which  bv  the  locomotive 
gave  no  return  in  revenue;  and  it  appears,  that 
in  view  of  obtaining  the  best  results  from  his 
invention,  the  plaintiff,  in  1849,  '60,  at  the  in- 
stance of  the  witness  Pratt,  perfected  a  model 
car  for  certain  mining  roads  near  Cumberland; 
that  this  model  car  was  examined  and  measured 
by  the  defendant's  draftsmen,  to  aid  him  in  get- 
ting up  coal  cars  lor  other  mining  companies  in 
1849  and  1850;  and  subsequently,  cars  of  the 
same  weight  of  material  in  the  bodies,  which 
differed  from  the  plaintiff's  in  this  only,  that 
while  the  latter  were  cylindrical  and  conical, 
the  others  were  octagonal  and  pyramidal — were 
built  by  the  defendimts,  to  the  number  of  24. 

Believing  that  the  cars  thus  built  by  the  de- 
fendants were  built  in  palpable  violation  of  his 
patent,  the  plaintiff  brought  the  present  suit. 

It  will  be  seen,  by  examining  the  record,  that 
the  main  question  before  the  jury  was,  whether 
the  cars,  so  built  by  the  defendants,  were  sub- 
stantially the  same  in  principle  and  mode  of 
operation  with  the  car  described  and  claimed 
333*]  by  the  plaintiff  *in  his  specification,  and 
experts  were  examined  on  both  sides  on  this 
po^'nt. 

On  the  part  of  the  defendants  it  was  con- 
tended, that  the  cars  of  the  defendants  were 
octagonal  in  shape,  while  the  plaintiff's  were 
cylindrical. 

uu  the  part  of  the  plaintiff  it  was  insisted, 
that  this  was  immaterial,  provided  the  octag- 
onal car  obtained  the  same  useful  results, 
through  the  operation  of  the  same  principles 
in  its  construction;  and  it  was  suggested,  that 
if  the  original  construction  of  the  body  in  right 
lines  saved  the  infringement,  an  hundred-sided 
polygon  would  be  without  the  patent ;  and  also, 
that  in  point  of  fact,  even  the  conical  car  was 
oftener  a  polygon  than  a  true  curve,  owing  to 
the  character  of  the  material  from  which  it 
was  built;  and  that  if,  by  accident,  it  came 
from  the  shops  a  true  theoretical  cone  a  day  or 
two's  use  made  a  polygon  of  it;  and  that  the 
immediate  tendency  of  the  load  of  coal,  when 
put  into  an  octagon  car,  was  to  bulge  out  its 
size  and  convert  it  into  a  conical  one.  All  of 
which  was  urged  for  the  purpose  of  showing 
that  the  question  was  necessanly  a  question  as 
to  whether  the  change  of  form  was  colorable 
nr  substantial — a  question  of  fact,  which  it  be- 
longed to  the  jury  to  determine. 
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It  is  not  necessary,  in  this  statement,  and  ia 
view  of  the  questions  arising  on  this  appeal,  to 
go  into  evidence  in  regard  to  the  merely  color- 
able difference  of  construction  in  detail.  All 
the  witnesses,  on  both  sides,  proved  that  the 
advantages  which  Winans  proposed  to  obtain 
were  substantially  obtained  in  the  defendant'^ 
cars — the  plaintiff's  witnesses  swearing  to  the 
fact  directly,  and  the  defendant's  witnesses 
admitting  it  on  cross-examination;  and  the 
only  testimony  quoted  now  is  that  of  the  de- 
fendant's own  and  leading  witness. 

*That  the  advantage  of  a  reduced  bottom  of 
the  car  thus  obtained,  whether  the  car  waa 
conical  or  octagonal;  that  the  strengthening 
of  the  bottom,  due  to  the  adoption  of  the 
conical  form,  was  the  same  when  the  octagonal 
form  was  adopted  or  the  circular;  that  the 
circular  form  was  the  best  to  resist  the  pressure, 
as,  for  instance,  in  a  steam  boiler,  and  an 
octagonal  one  better  than  the  square  form; 
that  the  octagonal  car  was  not  better  than  the 
conical  car;  that  for  practical  purposes,  one 
was  as  good  as  the  other;  that  a  polygon  of 
many  sides  would  be  equivalent  to  a  circle; 
that  the  octagon  car,  practically,  was  as  good 
as  the  conical  one;  and  that,  substantially, 
witness  saw  no  difference  between  the  two." 

The  testimony  must  indeed  be  all  one  way, 
where  the  plaintiff  is  willing  to  rest  his  case  on 
the  defendant's  own  showing. 

In  the  view  of  the  plaintiff  below,  there 
were  two  questions;  the  first  for  the  courts 
being  the  construction  of  the  patent;  the  sec- 
ond *for  the  jury,  being  the  substan-  [*SS4 
tial,  or  only  colorable  difference  between  the 
cars  in  principle  and  mode  of  operation. 

The  plaintiff  prayed  the  Circuit  Court  (His 
Honor,  the  late  Judge  Glenn,  sitting  alone) 
accordingly. 

In  framing  the  prayer  for  the  court's  oob- 
struction  of  the  specification,  the  language  of 
the  specification  was  adopted  in  describing  the 
object  of  the  invention;  and  the  court  were 
asked  to  say  to  the  jury,  *'that  what  they  had 
to  look  at  was  not  simply  whether,  in  form  and 
circutnstances,  which  may  be  more  or  less  im- 
material, that  which  has  been  done  by  the  de- 
fendant varied  from  the  specification  of  the 
plaintiff's  patent,  but  to  see  whether,  in  sub- 
stance and  effect,  the  defendants,  having  the 
same  object  in  view  as  that  set  forth  in  the 
plain tilFs  specification,  had,  since  the  date 
thereof,  constructed  cars  which,  substantially, 
on  the  same  principle  and  on  the  same  mode  of 
operation,  accomplished  the  same  result."  And 
to  give  more  certainty  to  the  prayer,  the  plain- 
tiff added  the  instruction  as  prayed  for  by  him, 
*Hhat  to  entitle  the  plaintiff  to  a  verdict,  it 
was  not  necessary  that  the  body  of  the  de- 
fendants' cars  should  be  conical,  in  the  exact 
definition  of  the  term,  provided  the  jury  should 
believe  that  the  form  adopted  by  the  defend- 
ants accomplished  the  same  result,  substan- 
tially, with  that  in  view  of  the  plaintiff,  and 
upon  substantially  the  same  principle  and  in 
the  same  mode  of  operation.** 

The  language  of  the  first  part  of  the  prayer, 
here  quoted,  was  taken  verbatim,  nearly,  from 
the  charge  of  Sir  N.  C.  Tindal  to  the  lunr  ia 
the  case  of  Walton  v.  Potter  &,  Horsfall,  W^ 
ster's  Pat.  Cases,  587. 

This  was  a  case  where  the  plaintiff's  patent 
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was  for  the  substitution  of  sheets  of  India 
rubber  for  leather  for  the  insertion  of  the  teeth, 
in  the  manufacture  of  cards  for  carding  wool; 
and  the  infringement  lay  in  the  use  of  cloth 
saturated  with  a  solution  of  India  rubber  for 
the  'same  purpose;  and  the  court,  after  de- 
termining the  construction  of  the  specifica- 
tion, gave  substantially  the  same  instruction 
that  the  plaintiff  prayed  for  here.  It  is  in  this 
case  that  Ch.  J.  Tindal  says:  "That  if  a  man 
has,  by  dint  of  his  own  genius  and  discovery, 
after  a  patent  has  been  obtained,  been  able  to 
give  the  public,  without  reference  to  the  former 
one,  or  borrowing  from  the  former  one, anew 
and  superior  mode  of  arriving  at  the  same  end, 
there  can  be  uq  objection  to  his  taking  out  a 
patent  for  that  purpose.  But  he  has  no  right 
whatever  to  take,  if  I  may  so  say,  a  leaf  out  of 
his  neighbor's  book,  etc." 

It  would  be  hard  indeed  to  find  a  case  where 
the  court's  decision,  applied  to  the  facts  in  this 
cause,  more  completely  negatived  the  right,  set 
up  by  the  defendants,  to  build  the  cars  which 
335*]  *they  did  build;  for  here,  the  taking  of 
the  leaf  out  of  the  book  is  not  left  to  inference; 
but  day  and  date  are  given  for  the  act. 

To  the  same  point  is  the  case  Huddart  v. 
Grimshaw,  also  cited  in  the  court  below.  Web- 
ster's Patent  CSases,  95. 

Here  a  patent  haid  been  obtained  for  making 
rope,  a  part  of  the  process  being  the  passage  of 
the  strands,  while  being  twisted,  through  a 
tube;  and  it  appeared  tmit  they  had  formerly 
passed  through  a  hole  in  &  plate.  If  the  tube 
and  the  plate  were  the  same,  substantially,  the 
difference  being  colorable  only,  then  the  patent 
was  void,  otherwise  it  was  good;  and  the  ques- 
tion was  left  to  the  jury,  who  found  for  the 
plaintiff. 

To  the  same  point  is  the  case  of  Russell  v. 
Cowley  &  Dixon,  Webster's  Patent  Cases,  463. 

This  was  the  case  of  a  patent  for  welding 
iron  tubes,  by  drawing  them,  at  a  welding  heat, 
through  a  conical  hole.  The  infringement  was 
the  passing  them  between  rollers;  and  the  ques- 
tion of  colorable  or  substantial  difference  was 
referred  to  the  jury. 

So  in  the  case  of  Morgan  v.  Seaward,  Web- 
ster's Patent  Cases,  170,  which  was  upon  Galla- 
way's  patent  for  paddle  wheels  of  steam-vessels, 
and  where  the  question  of  infringement  having 
arisen,  the  court,  Alderson,  B.,  told  the  jury 
"that  the  question  would  be,  simply,  whether 
the  defendant's  machine  was  only  colorably 
different ;  that  is,  whether  it  differed  merely  in 
the  substitution  of  mechanical  equivalents  for 
the  contrivances  which  were  resorted  to  by  the 
patentee."  And  after  referring  to  points  of 
construction,  the  court  continues:  "Therefore, 
the  two  machines  were  alike  in  principle;  one 
man  was  the  first  inventor  of  the  principle,  and 
the  other  has  adopted  it;  and  though  he  may 
have  carried  it  into  effect  by  substituting  one 
mechanical  equivalent  for  another,  still  you  (the 
jury)  are  to  look  to  the  substance,  and  not  the 
mere  form,  and  if  it  is  in  substance  an  infringe- 
ment, you  ought  to  find  so." 

So  too  in  the  case  of  Crossley  v.  Beverly,  grow- 
ing out  of  Clegg's  patent  for  a  gas  meter;  and 
referred  to  by  Alderson,  B.,  in  the  case  of  Jupe 
T.  Pratt  et  id.,  Webster's  Patent  Cases,  144,  as 
follows:  "There  never  was  a  more  instructive 
ease  than  that.  I  remember  very  well  the  argu* 
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ment  put  by  the  Lord  Chief  Baron,  who  led  <m 
that  case,  and  succeeded.  There  never  were 
two  things  to  the  eye  more  different  than  the 
plaintiff's  invention,  and  what  the  defendant 
had  done  in  contravention  of  his  patent  right. 
The  plaintiff's  invention  was  different  in  form; 
different  in  construction;  it  agreed  with  it  only 
in  one  thing,  and  that  was,  by  moving  in  the 
water.  A  certain  point  was  made  to  open 
either  before  or  after,  so  as  to  shut  up  another, 
and  the  *gas  was  made  to  pass  through  [*3S6 
this  opening;  passing  through  it,  it  was  made 
to  revolve  it;  the  scientific  men,  all  of  them, 
said,  'the  moment  a  practical,  scientific  man 
has  got  that  principle  m  his  head,  he  can  mul- 
tiply, without  end,  the  forms  in  which  that 
principle  can  be  made  to  operate.' " 

As  in  the  case  under  discussion,  the  moment 
a  practical,  scientific  man  is  furnished  with  the 
idea  of  giving  to  the  car  a  shape  which  will,  by 
dispensing  with  the  framing  ordinarily  used, 
enable  him  to  make  it  lighter  in  proportion  to 
its  load  than  it  has  ever  been  ma!de  before,  he 
can  multiply  without  end  the  forms  in  which 
this  principle  can  be  made  to  operate.  He  can 
make  the  car  a  polygon  of  an  hundred  sides,  of 
twenty  sides,  or  of  eight  sides.  He  can  vary 
the  angle  of  the  cone,  or  pyramid,  through 
which  the  coal  is  discharged,  ad  infinitum.  He 
^an  make  the  opening  at  the  bottom  larger  or 
smaller  to  please  his  fancy.  He  can  avail  him- 
self or  not  of  the  advantage  of  lowering  the 
>ar,  in  position,  so  as  to  lower  the  center  of 
<^avity.  Still  the  question  must  always  be, 
whether,  whatever  the  shape  he  adopts,  he  is 
hot  availing  himself  of  the  principle  first  sug- 
gested by  the  patentee;  a  question  which,  in  a 
court  of  law,  is  at  all  times  a  question  not  for 
the  court,  but  the  jury;  after  the  former  shall 
have  given  to  the  specification  that  construc- 
tion which  is  to  govern  the  latter  in  deter- 
mining whether  the  infringement  complained 
of  falls,  substantially,  in  principle  and  mode  of 
operation,  within  the  plaintiff's  patent. 

The  authorities  here  cited,  and  which  were 
relied  on  in  the  court  below,  are  held  to  sustain 
the  prayer  of  the  plaintiff;  that,  having  pro- 
nounced upon  the  construction  of  the  specifica- 
tion, the  question  of  infringement  should  be 
left  to  the  jury. 

The  court  below  thought  differently,  how- 
ever, and,  rejecting  the  prayers  of  botn  plain- 
tiff and  defendants,  instructed  the  jury,  "That 
while  the  patent  is  good  for  what  is  described 
therein — a  conical  lK)dy  in  whole  or  in  part, 
supported  in  any  of  the  modes  indicated  for  a 
mode  of  sustaining  a  conical  body  on  a  carriage 
or  truck,  and  drawing  the  same,  and  for  those 
principles  which  are  due  alone  to  conical  vehi- 
cles and  not  to  rectilinear  bodies;  and  it  being 
admitted  that  the  defendant's  car  was  entirely 
rectilinear,  that  there  was  no  infringement  of 
the  plaintifi^s  patent."  See  Record,  pages  16, 
17. 

Upon  this  instruction  nothing  was  left  for 
the  jury  but  to  render  a  verdict  for  the  defend- 
ant. The  court  had  not  only  settled  the  con- 
struction, but  the  infringement  also. 

The  present  appeal  is  from  this  decision  of 
the  late  District  Judge. 

The  points  of  the  plaintiff  in  error  are: 

1.  That  the  court  below  erred  in  the  con- 
struction which  it  •gave  to  the  specifi-  [*SS'! 

719 


337 


SUFBEME  COUBT  OF  THE  UNITED  STATES. 


1853 


cation,  should  it  be  held  that  this  construction 
limited  the  plaintiff  to  the  strictly  conical  form. 
And  upon  this  point  the  authority  relied  on 
is  the  patent  itself. 

2.  That  the  court  below  erred,  even  suppos- 
ing that  its  construction  of  the  specification 
was  correct,  in  excluding  the  inquiry  whether 
the  cars  of  the  defendants  were  not  substan- 
tially the  same  in  principle  and  mode  of  opera- 
tion with  those  of  the  plaintiff;  admitting  that 
these  last  were  rectilinear  in  their  sections  and 
not  curvilinear. 

And  upon  this  point  the  authorities  relied  on, 
are,  Walton  v.  Potter,  Webster's  Patent  Gases, 
687;  Huddart  v.  Grimshaw,  Id.  95;  Jupe  v. 
Pratt,  citing  Grossley  v.  Beverly,  Id.  144;  Mor- 
gan V.  Seaward,  Id.  170;  Russell  v.  Cowley,  Id. 
463;  Phillips  on  Patents,  125-127. 

(Infringement.)  Gurtis  on  Patents,  263,  265, 
264,  6,  268;  citing,  Wyeth  v.  Stone,  1  Story, 
273;  Odiome  v.  Winkley,  2  Gall.  61,-  Gray  v. 
James,  Pet.  C.  C.  394;  Boville  v.  Moore,  Dav. 
Pat.  Gas.  361. 

3.  That  the  court  below  erred  in  taking  the 
question  of  fact  from  the  jury. 

Upon  which  point  the  authorities  already 
cited  are  relied  on. 

Defendant's  Points. 

The  defendant  in  error  submits  that  the 
«ourt  below  was  right  in  refusing  the  prayer  on 
the  other  side  and  giving  the  instruction  which 
it  did. 

1.  As  to  the  rejected  prayer  of  the  plaintiff. 

This  prayer  asserted  the  essence  of  the  inven- 
tion to  consist  in  the  conical  form  adopted  by 
the  patente^  and  rightly  so  asserted,  out  the 
conclusion  thence  drawn  was  a  non  sequitur. 
It  was  that  any  other  form  was  a  violation. 
Had  the  patent  claimed  the  application  of  a 
principle  operating  through  the  form  of  a  cone, 
and  more  or  less  through  other  forms,  and 
claimed  the  principle  or  mode  of  operation 
through  whatever  shape  permitted  it,  there 
would  have  been  some  ground  for  the  deduc- 
tion. But  the  claim  is  confined  to  a  single 
form,  and  only  through  and  by  that  form  to 
the  principles  which  it  embodies;  and  if,  out  of 
many  forms  embodying  more  or  less  perfectly 
the  same  mode  of  operation,  the  plaintiff  in  er- 
ror has  made  his  choice  of  the  best,  he  is  con- 
fined to  that  choice  and  the  rejection  which  it 
involves  of  all  other  forms  less  felicitous.  It 
may  be  admitted,  without  hesitation,  that  the 
substitution  of  mechanical  or  chemical  equiva- 
lents, as  they  are  called,  will  not  affect  the 
rights  of  a  patentee,  out  the  cases  in  which 
this  principle  holds,  are  where  the  modus  oper- 
andi embraces  more  than  a  single  way  to  reach 
the  desired  end.  Where  the  invention  consists 
S3 8*]  of  a  principle  embodied  in  *a  single 
form,  the  form  is  the  principle  and  the  princi- 
ple the  form,  and  there  can  be  no  violation  of 
the  principle  without  the  use  of  the  form. 
Davis  V.  Palmer,  2  Brockenbrough,  309. 

2.  As  to  the  court's  instruction. 

The  construction  of  the  patent  was  exclusive- 
ly for  the  judge.  He  construed  it  correctly  as 
embracing  only  a  curvilinear  form.  It  necessa- 
rily followed  that,  as  the  infringements  relied 
on  consisted  only  in  the  construction  of  recti- 
linear forms,  there  was  no  evidence  to  s^o  to  the 
jtAMj  x/x  any  Yioiaaon  of  tne  patent,  and  it  was 
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proper  in  him  so  to  instruct  them.  Greenleaf 
V.  Birth,  9  Pet.  292. 

Mr.  Justice  Cnrtis  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Qrcuit  Gourt 
of  the  United  States  for  the  District  of  Mary- 
land. The  plaintiff  in  error  brought  his  action 
in  that  court  for  an  infringement  oi  the  ex- 
clusive right  to  make,  use,  and  sell  ''an  im- 
provement in  cars  for  the  transportation  of 
coal,"  etc.,  granted  to  him  by  letters  patent, 
bearing  date  on  the  26th  day  of  June,  1847;  and 
the  judgment  of  that  court  being  for  the  de- 
fendants, he  has  brought  the  record  here  by 
this  writ  of  error. 

It  appears,  by  the  bill  of  exceptions,  that  the 
letters  patent  declared  on  were  duly  issued,  and 
that  their  validity  was  not  questioned;  but  the 
defendants  denied  that  they  nad  infringed  upon 
the  exclusive  right  of  the  plaintiff. 

On  such  a  trial,  two  questions  arise.  The 
first  is,  what  is  the  thing  patented;  the  second, 
has  that  thing  been  constructed,  used  or  sold 
by  the  defendants. 

The  first  is  a  question  of  law,  to  be  deter- 
mined by  the  court,  construing  the  letters  pat- 
ent, and  the  description  of  the  invention  and 
specification  of  claim  annexed  to  them.  The 
second  is  a  question  of  fact,  to  be  submitted  to 
a  jury. 

In  this  case  it  is  alleged  the  court  construed 
the  specification  of  claim  erroneously,  and 
thereby  withdrew  from  the  jury  questions 
which  it  was  their  province  to  decide.  This 
renders  it  necessary  to  examine  the  letters  pat- 
ent, and  the  schedule  annexed  to  them,  to  see 
whether  their  construction  by  the  Gircuit  Court 
was  correct. 

In  this,  as  in  most  patent  cases,  founded  on 
alleged  improvements  m  machines,  in  order  to 
determine  what  is  the  thing  patented,  it  is  nee- 
essary  to  inquire, 

1.  What  is  the  structure  or  device,  described 
by  the  patentee,  as  embodying  his  invention? 

2.  What  mode  of  operation  is  introduced  and 
employed  by  this  structure  or  device? 

3.  What  result  is  attained  by  means  of  this 
mode  of  operation? 

*4.  Does  the  specification  of  claim  [*SS9 
cover  the  described  mode  of  operation  by  which 
the  result  is  attained? 

Without  going  into  unnecessary  details,  or 
referring  to  drawings,  it  may  be  stated  that 
the  structure,  described  by  this  patent,  is  the 
body  of  a  burden  railroad  car,  made  of  sheet 
iron,  the  upper  part  being  cylindrical,  and  the 
lower  part  in  the  form  of  a  frustum  of  a  cone, 
the  under  edge  of  which  has  a  flange  secured 
upon  it,  to  which  flange  a  movable  bottom  is 
attached.  This  bottom  is  made  movable,  in 
order  to  discharge  the  load  through  the  aper- 
ture left  by  removing  it. 

To  understand  the  mode  of  operation  intro- 
duced and  employed  by  means  of  this  form  of 
the  car  body,  it  is  only  necessary  to  state,  what 
appears  on  the  face  of  the  specification,  and 
was  testified  to  by  experts  at  the  trial  as  cor- 
rect, that,  by  reason  of  the  circular  form  of 
the  car  body,  the  pressure  of  the  load  outwards 
was  equal  in  every  direction,  and  thus  the  load 
supported  itself  in  a  great  degree;  that,  bj 
making  the  lower  part  conical,  this  principle 
of  action  operated  throughout   the   car,  with 
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the  exception  of  the  small  space  to  which  the 
movable  bottom  was  attached;  that,  being  con- 
ical, the  lower  part  of  the  car  could  be  carried 
down  below  the,  truck,  between  the  wheels, 
thus  lowering  the  center  of  gravity  of  the  load; 
that  the  pressure  outwards  upon  all  parts  of 
the  circle  being  equal,  the  tensile  strength  of 
the  iron  was  used  to  a  much  greater  degree 
than  in  a  car  of  a  square  form;  and  finally, 
that  this  form  of  the  lower  part  of  the  car 
facilitated  the  complete  discharge  of  the  load 
through  the  aperture,  when  the  bottom  was  re- 
moved. 

It  thus  appears,  that  by  means  of  this  change 
of  form,  the  patentee  has  introduced  a  mode 
of  operation  not  before  employed  in  burden 
cars,  that  is  to  say,  nearly  equal  pressure  in  all 
directions  by  the  entire  load,  save  that  small 
part  which  rests  on  the  movable  bottom;  the 
effects  of  which  are,  that  the  load,  in  a  great 
degree,  supports  itself,  and  the  tensile  strength 
of  the  iron  is  used,  while  at  the  same  time,  by 
reason  of  the  same  form,  the  center  of  gravity 
of  the  load  is  depressed,  and  its  discharge 
facilitated. 

The  practical  result  attained  by  this  mode  of 
operation  is  correctly  described  by  the  pat- 
entee; for  the  uncontradicted  evidence  at  the 
trial  showed  that  he  had  not  exaggerated  the 
practical  advantage  of  his  invention.  The 
specification  states: 

"The  transportation  of  coal,  and  all  other 
heavy  articles  in  lumps,  has  been  attended  with 
great  injury  to  the  cars,  requiring  the  bodies 
to  be  constructed  with  great  strength  to  resist 
the  outward  pressure  on  the  sides,  as  well  as 
the  vertical  pressure  on  the  bottom,  due  not 
only  to  the  weight  of  the  mass,  but  the  mobil- 
ity of  the  lumps  among  each  other  tending  to 
S40*]  *pack,'  as  'it  is  technically  termed. 
Experience  has  shown  that  cars,  on  the  old 
mode  of  construction,  cannot  be  made  to  carry 
a  load  greater  than  its  own  weight;  but,  by  my 
improvement,  I  am  enabled  to  make  cars  of 
greater  durability  than  those  heretofore  made, 
which  will  transport  double  their  own  weight 
of  coal,"  etc. 

Having  thus  ascertained  what  is  the  structure 
described,  the  mode  of  operation  it  embodies, 
and  the  practical  result  attained,  the  next  in- 
quiry is,  does  the  specification  of  claim  cover 
this  mode  of  operation,  by  which  this  result  is 
effected. 

It  was  upon  this  question  the  case  tume|l  at 
the  trial  in  the  Circuit  Court. 

The  testimony  showed  that  the  defendants 
had  made  cars  similar  to  the  plaintiff's,  except 
that  the  form  was  octagonal  instead  of  circular. 
There  was  evidence  tending  to  prove  that,  con- 
sidered in  reference  to  the  practical  uses  of 
snch  a  car,  the  octagonal  car  was  substantially 
the  same  as  the  circular.  Amongst  other  wit- 
nesses on  this  point  was  James  Millholland, 
who  was  called  by  the  defendants.     He  testified : 

"That  the  advantage  of  a  reduced  bottom 
of  the  car  was  obtained,  whether  the  car  was 
eonical  or  octagonal;  that  the  strengthening  of 
the  bottom,  due  to  the  adoption  of  a  conical 
form,  was  the  same  when  the  octagonal  form 
was  adopted,  or  the  circular.  That  the  circular 
form  was  the  best  to  resist  the  pressure,  as, 
for  instance,  in  a  steam  boiler,  and  an  octag- 
onal one  better  than  the  square  form;  that  the 
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octagonal  car  was  not  better  tlian  the  conical 
car;  that,  for  practical  purposes,  one  was  as 
good  as  the  other;  that  a  polygon  of  many 
sides  would  be  equivalent  to  a  circle;  that  the 
octagon  car,  practically,  was  as  good  as  the 
conical  ones;  and  that,  substantially,  the  wit- 
ness saw  no  difference  between  the  two." 

The  District  Judge,  who  presided  at  the  trial, 
ruled — 

That  while  the  patent  is  good  for  what  [is] 
described  therein,  a  conical  body,  in  whole  or 
in  part,  supported  in  any  of  the  modes  indi- 
cated for  a  mode  of  sustaining  a  conical  body 
on  a  carriage  or  truck,  and  drawing  the  same, 
and  to  those  principles  which  were  due  alone 
to  conical  vehicles,  and  not  to  rectilinear  bodies, 
and  it  being  admitted  that  the  defendants*  car 
was  entirely  rectilinear,  that  there  was  no  in- 
fringement of  the  plaintiff's  patent. 

The  substance  of  this  ruling  was,  that  the 
claim  was  limited  to  the  particular  geometrical 
form  mentioned  in  the  specification;  and  as  the 
defendants  had  not  made  cars  in  mat  particular 
form,  there  could  bo  no  infringement,  even  if 
the  cars  made  by  the  defendants  attained  the 
same  result  by  employing,  what  was  in  fact, 
the  same  mode  of  operation  as  that  described 
by  the  patentee.  We  think  this  ruling  was 
erroneous. 

•Under  our  law  a  patent  cannot  be  [•341 
granted  merely  for  a  change  of  form.  The 
Act  of  February  21,  1793,  sec.  2,  so  declared 
in  express  terms;  and  though  this  declaratory 
law  was  not  re-enacted  in  the  Patent  Act  of 
1836,  it  is  a  principle  which  necessarily  makes 
part  of  every  system  of  law  granting  patents 
for  new  inventions.  Merely  to  change  the  form 
of  a  machine  is  the  work  of  a  constructor,  not 
of  an  inventor;  such  a  change  cannot  be  deemed 
an  invention.  Nor  does  the  plaintiff's  patent 
rest  upon  such  a  change.  To  change  the  form 
of  an  existing  machine,  and  by  means  of  such 
change  to  introduce  and  employ  other  mechan- 
ical principles  or  natural  powers,  or,  as  it  is 
termed,  a  new  mode  of  operation,  and  thus  at- 
tain a  new  and  useful  result,  is  the  subject  of 
a  patent.  Such  is  the  basis  on  which  the  plain- 
tiff's patent  rests. 

Its  substance  is  a  new  mode  of  operation,  by 
means  of  which  a  new  result  is  obtained.  It  is 
this  new  mode  of  operation  which  gives  it  the 
character  of  an  invention,  and  entitles  the  in- 
ventor  to  a  patent;  and  this  new  mode  of 
operation  is,  in  view  of  the  patent  law,  the 
thing  entitled  to  protection.  The  patentee  may, 
and  should,  so  frame  his  specification  of  claim 
as  to  cover  this  new  mode  of  operation  which 
he  has  invented;  and  the  only  question  in  this 
case  is,  whether  he  has  done  so;  or  whether  he 
has  restricted  his  claim  to  one  particular 
geometrical  form. 

There  being  evidence  in  the  case  tending  to 
show  that  other  forms  do  in  fact  embody  the 
plaintiff's  mode  of  operation,  and,  by  means  of 
it,  produce  the  same  new  and  useful  result,  the 
question  is,  whether  the  patentee  has  limited 
his  claim  to  one  out  of  the  several  forms  which 
thus  embody  his  invention. 

Now,  while  it  is  undoubtedly  true  that  the 
patentee  may  so  restrict  his  claim  as  to  cover 
less  than  what  he  invented,  or  may  limit  it  to 
one  particular  form  of  machine,  excluding  all 
other  forms,  though  they  also  embody  his  in- 
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vention,  yet  such  an  ip.terpretation  should  not 
be  put  upon  his  claim  if  it  can  fairly  be  con- 
strued otherwise,  and  this  for  two  reasons: 

1.  Because  the  reasonable  presumption  is, 
that,  having  a  just  right  to  cover  and  protect 
his  whole  invention,  he  intended  to  do  so. 
Haworth  v.  Hardcastle,  Web.  P.  C.  484. 

2.  Because  specifications  are  to  be  construed 
liberally,  in  accordance  with  the  design  of  the 
C!onstitution  and  the  patent  laws  of  the  United 
States,  to  promote  the  progress  of  the  useful 
arts,  and  allow  inventors  to  retain  to  their  own 
use,  not  anything  which  is  matter  of  common 
right,  but  what  they  themselves  have  created. 
Grant  v.  Raymond,  6  Pet.  218;  Ames  v.  How- 
ard, 1  Sumn.  482,  485;  Blanchard  v.  Sprague, 
3  Id.  635,  539;  Davoll  v.  Brown,  1  Wood.  & 
342»]  M.  63,  57;  Parker  v.  Haworth,  M  Mc- 
Lean, 372;  Le  Roy  v.  Tatham,  14  How.  181, 
and  opinion  of  Parke,  Baron,  there  quoted; 
Neilson  v.  Harford,  Web.  P.  C.  341;  Russell 
V.  C5owley,  Id.  470;  Burden  v.  Winslow,  de- 
cided at  the  present  term,  15  How. 

The  claim  of  the  plaintiff  is  in  the  following 
words: 

"What  I  claim  as  my  invention,  and  desire 
to  secure  by  letters  patent,  is  making  the  body 
of  a  car  for  the  transportation  of  coal,  etc.,  in 
the  form  of  a  frustum  of  a  cone,  substantially 
as  herein  described,  whereby  the  force  exerted 
by  the  weight  of  the  load  presses  equally  in  all 
directions,  and  does  not  tend  to  change  the 
form  thereof,  so  that  every  part  resists  its 
equal  proportion,  and  by  which,  also,  the  lower 
part  is  so  reduced  as  to  pass  down  within  the 
truck  frame  and  between  the  axles,  to  lower 
the  center  of  gravity  of  the  load  without 
diminishing  the  capacity  of  the  car  as  de- 
scribed. 

**1  also  claim  extending  the  body  of  the  car 
below  the  connecting  pieces  of  the  truck  frame 
and  the  line  of  draught,  by  passing  the  connect- 
ing bars  of  the  truck  frame,  and  the  draught 
bar,  through  the  body  of  the  car,  substantially 
as  described." 

It  is  generally  true,  when  a  patentee  de- 
scribes a  machine,  and  then  claims  it  as  de- 
scribed, that  he  is  understood  to  intend  to  claim, 
and  does  by  law  actually  cover,  not  only  the 
precise  forms  he  has  described,  but  all  other 
forms  which  embody  his  invention;  it  being  a 
familiar  rule,  that  to  copy  the  principle  or 
mode  of  operation  described,  is  an  infringe- 
ment, although  such  copy  should  be  totally  im- 
like  the  original  in  form  or  proportions. 

Why  should  not  this  rule  be  applied  to  this 
case? 

It  is  not  sufficient  to  distinguish  this  case  to 
say,  that  here  the  invention  consists  in  a 
change  of  form,  and  the  patentee  has  claimed 
one  form  only. 

Patentable  improvements  in  machinery  are 
almost  always  made  by  changing  some  one  or 
more  forms  of  one  or  more  parts,  and  thereby 
introducing  some  mechanical  principle  or  mode 
of  action  not  previously  existing  in  the  machine, 
and  so  securing  iet  new  or  improved  result. 
And,  in  the  numerous  cases  in  which  it  has 
been  held,  that  to  copy  the  patentee's  mode  of 
operation  was  an  infringement,  the  infringer 
had  got  forms  and  proportions  not  described, 
and  not  in  terms  claimed.  If  it  were  not  so, 
no  question  of  infringement  could  arise.  If  the 
machine  complained  of  were  a  copy,  in  form, 
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of  the  machine  described  in  the  specification, 
of  course  it  would  be  at  once  seen  to  be  an 
infringement.  It  could  be  nothing  else.  It  ia 
only  ingenious  diversities  of  form  and  propor- 
tion, presenting  the  appearance  of  something 
unlike  the  thing  patented,  which  give  rise  to 
questions;  and  the  property  of  inventors  would 
be  valueless,  if  it  *were  enough  for  the  [*S4S 
defendant  to  say,  your  improvement  consisted 
in  a  change  of  form;  you  describe  and  claim 
but  one  form;  I  have  not  taken  that,  and  so 
have  not  infringed. 

The  answer  is,  my  improvement  did  not  con- 
sist in  a  change  of  form,  but  in  the  new  em- 
ployment of  principles  or  powers  in  a  new 
mode  of  operation  embodied  in  a  form  by 
means  of  which  a  new  or  better  result  is  pro- 
duced; it  was  this  which  constituted  my  in- 
vention; this  you  have  copied,  changing  only 
the  form,  and  that  answer  is  justly  applicable 
to  this  patent. 

Undoubtedly  there  may  be  cases  in  which 
the  letters  patent  do  include  only  the  partic- 
ular form  described  and  claimed.  Davis  ▼. 
Palmer,  2  Brock.  309,  seems  to  have  been  one 
of  those  cases.  But  they  are  in  entire  accord- 
ance with  what  is  above  stated. 

The  reason  why  such  a  patent  covers  only 
one  geometrical  form,  is  not  that  the  patentee 
has  described  and  claimed  that  form  only;  it 
is  because  that  form  only  is  capable  of  embody- 
ing his  invention;  and  consequently,  if  the 
form  is  not  copied,  the  invention  is  not  used. 

Where  form  and  substance  are  inseparable, 
it  is  enough  to  look  at  the  form  only.  Where 
they  are  separable;  where  the  whole  substanoe 
of  the  invention  may  be  copied  in  a  difiTerent 
form,  it  is  the  duty  of  courts  and  juries  to  look 
through  the  form  for  the  substance  of  the  in- 
vention— for  that  which  entitled  the  inventor 
to  his  patent,  and  which  the  patent  was  de- 
signed to  secure;  where  that  is  found,  tnere 
is  an  infringement;  and  it  is  not  a  defense, 
that  it  is  embodied  in  a  form  not  described, 
and  in  terms  claimed  by  the  patentee. 

Patentees  sometimes  add  to  their  claims  aa 
express  declaration,  to  the  effect  that  the  claim 
extends  to  the  thing  patented,  however  its 
form  or  proportions  may  be  varied.  But  this 
is  unnecessary.  The  law  so  interprets  the  claim 
without  the  addition  of  these  words.  The  ex- 
clusive right  to  the  thing  patented  is  not  se- 
cured, if  the  public  are  at  liberty  to  make  sub- 
stantial copies  of  it,  varying  its  form  or  pro- 
portions. And  therefore,  the  patentee,  having 
described  his  invention,  and  shown  its  prin- 
ciples, and  claimed  it  in  that  form  which  most 
f>erfectly  embodies  it,  is,  in  contemplation  of 
aw,  deemed  to  claim  every  form  in  which  his 
invention  may  be  copied,  unless  he  manifests 
an  intention  to  disclaim  some  of  those  forms. 

Indeed,  it  is  difficult  to  perceive  how  any 
other  rule  could  be  applied,  practicably,  to 
cases  like  this.  How  is  a  question  of  the  in- 
fringement of  this  patent  to  be  tried?  It  may 
safely  be  assumed,  that  neither  the  patentee 
nor  any  other  constructor  has  made,  or  will 
make,  a  car  exactly  circular.  In  praetiee, 
deviations  from  a  true  circle  will  always  occur, 
tlow  near  to  a  *circle,  then,  must  a  car  [*S44 
be,  in  order  to  infringe?  May  it  be  slightly  ellip- 
tical, or  otherwise  depart  from  a  true  circle, 
and  if  so,  how  far? 

Howard   1ft. 
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In  our  judgment,  the  only  answer  that  can 
be  given  to  these  questions  is,  that  it  must  be 
so  near  to  a  true  circle  as  substantially  to  em- 
body the  patentee's  mode  of  operation,  and 
thereby  attain  the  same  kind  of  result  as  was 
reached  by  his  invention.  It  is  not  necessary 
that  the  defendant's  cars  should  employ  the 
plaintiff's  invention  to  as  good  advantage  as  he 
employed  it,  or  that  the  result  should  be  pre- 
cisely the  same  in  degree.  It  must  be  the  same 
in  kind,  and  effected  by  the  employment  of 
his  mode  of  operation  in  substance.  Whether, 
in  point  of  fact,  the  defendant's  cars  did  copy 
the  plaintiff^s  invention,  in  the  sense  above  ex- 
,  plained,  is  a  question  for  the  jury,  and  the  court 
below  erred  in  not  leaving  that  question  to 
them  upon  the  evidence  in  the  case,  which 
tended  to  prove  the  affirmative. 

The  judgment  of  the  court  below  must  be  re- 
fersed. 

Mr.  Chief  Justice  Taney,  Messrs.  Justices 
Catron,  Daniel,  and  Campbell,  dissented. 

Mr.  Justice  Campbell: 

I  dissent  from  the  opinion  of  the  court  in 
this  case. 

The  plaintiff  claims  to  have  designed  and 
constructed  a  car  for  the  transportation  of  coal 
on  railroads  which  shall  carry  the  heaviest 
load,  in  proportion  to  its  own  weight. 

ffis  design  consists  in  the  adoption  of  the 
"conical  form"  "for  the  body  of  the  car," 
"whereby  the  weight  of  the  load  presses  equal- 
ly in  all  directions;"  does  not  "tend  to  change 
tile  form  of  the  car;"  permits  it  "to  extend 
down  within  the  truck,"  lowering  "the  center 
of  gravity  of  the  load,"  and  by  its  reduced  size 
at  the  bottom  adding  to  its  strength  and  dur- 
ability. He  claims  as  his  invention,  and  it  is 
the  whole  of  the  change  which  he  has  made  in 
the  manufacture  of  ears,  "the  making  of  the 
body  of  the  car  in  the  form  of  the  frustum  of 
a  cone." 

It  is  agreed  that  a  circle  contains  a  greater 
area  than  any  figure  of  the  same  perimeter; 
that  the  conical  form  is  best  suited  to  resist 
pressure  from  witliin,  and  that  the  reduced 
size  at  the  bottom  of  the  car  is  favorable  to  its 
strength.  The  introduction  of  the  cars  of  the 
plaintiff,  upon  the  railroad,  for  the  transporta- 
tion of  coal,  was  attended  by  a  great  increase 
of  the  loads  in  proportion  to  the  weight  of  the 
car.  The  merits  of  the  design  are  frankly  con- 
ceded. Nevertheless,  it  is  notorious,  that  there 
does  exist  a  very  great  variety  of  vessels  in 
common  domestic  use,  "of  a.  conical  form,"  or, 
"of  the  form  of  the  frustum  of  a  cone,"  for 
the  reception  and  transportation  of  articles  of 
845*]  prime  'necessity  and  constant  demand, 
such  as  water,  coal,  food,  clothing,  etc.  It  is 
also  true  that  the  properties  of  the  circle,  and 
of  circular  forms  alluded  to  in  the  patent  of  the 
plaintiff,  are  understood,  and  appreciated,  and 
have  been  applied  in  every  department  of  me- 
chanic art.  One  cannot  dbubt  that  a  requisi- 
tion from  the  transportation  companies  for  cars 
of  a  diminished  weight,  and  an  increased  ca- 
pacity, upon  the  machinists  and  engineers  con- 
nected with  the  business,  would  have  been  an- 
swered promptly  by  a  suggestion  of  a  change 
in  the  form  of  the  car.  The  merit  of  the  plain- 
tiff seems  to  consist  in  the  perfection  of  his 
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design,  and  his  clear  statement  of  the  scientific 
principle  it  contains. 

There  arises  in  my  mind  a  strong  if  not  in- 
superable objection  to  the  admission  of  the 
claim,  in  the  patent  for  "the  conical  form,"  "or 
the  form  of  the  frustum  of  a  cone,"  as  an  in- 
vention. Or  that  any  machinist  or  engineer 
can  appropriate  by  patent  a  form  whose  prop- 
erties are  universally  understood,  and  which  is 
in  very  common  use,  in  consequence  of  those 
properties,  for  purposes  strictly  analogous.  The 
authority  of  adjudged  cases  seems  to  me 
strongly  opposed  to  the  claim.  Hotchkiss  v. 
Greenwood,  11  How.  249;  Losh  v.  Hague,  Web. 
Pat.  Cas.  207;  Winans  v.  Providence  Railroad 
Company,  2  Story,  412;  2  Id.  190;  2  Car.  &  Kir. 
1022;  3  W.  H.  &  Gord.  427. 

Conceding,  however,  that  the  invention  was 
patentable,  and  this  seems  to  have  been  con- 
ceded in  the  Circuit  Court,  the  inquiry  is,  what 
is  the  extent  of  the  claim?  The  plaintiff  pro- 
fesses to  have  made  an  improvement  in  the  form 
of  a  vehicle,  which  has  been  a  long  time  in  use, 
and  exists  in  a  variety  of  forms.  He  professes 
to  have  discovered  the  precise  form  most  fitted 
for  the  objects  in  view.  He  describes  this  form, 
as  the  matter  of  his  invention,  and  the  principle 
he  develops  applies  to  no  other  form.  For  this 
he  claims  his  patent.  We  are  authorized  to 
conclude,  that  his  precise  and  definite  specifica- 
tion and  claim  were  designed  to  ascertain  ex- 
actly the  limits  of  his  invention.  Davis  v. 
Palmer,  2  Brock.  298. 

The  car  of  the  defendants  is  of  an  octagonal 
form,  with  an  octagonal  pyramidical  base. 
There  was  no  contradiction,  in  the  evidence 
given  at  the  trial,  in  reference  to  its  descrip- 
tion, nor  as  to  the  substantial  effects  of  its  use 
and  operation.  In  the  size,  thickness  of  the 
metal  employed  in  its  construction,  weight,  and 
substantial  and  profitable  results,  the  one  car 
does  not  materially  vary  from  the  other.  The 
difference  consists  in  the  form,  and  in  that,  it 
is  visible  and  palpable. 

The  Circuit  Court,  acting  upon  these  facts, 
of  which  there  was  no  dispute,  instructed  the 
jury  that  an  infringement  of  the  plaintiff's  pat- 
ent had  not  taken  place.  I  do  not  find  the 
question  •before  the  court  a  compound  [*346 
question  of  law  and  fact.  The  facts  were  all 
ascertained,  and  upon  no  construction  of  those 
facts  was  the  plaintiff,  in  my  opinion,  entitled 
to  a  judgment. 

In  theory,  the  plaintiff's  car  is  superior  to  all 
others.  His  car  displays  the  qualities  which 
his  specification  distinguishes.  The  equal  pres- 
sure of  the  load  in  all  directions;  the  tendency 
to  preserve  the  form,  notwithstanding  the  pres- 
sure of  the  load;  the  absence  of  the  cross 
strain ;  the  lowering  of  the  center  of  the  gravity 
of  the  load — ^are  advantages  which  it  possesses 
in  a  superior  degree  to  that  of  the  defendants'. 
Yet  the  experts  say  that  there  is  no  appreciable 
difference  in  the  substantial  results  afforded  by 
the  two. 

The  cause  for  this  must  be  looked  for  in  a 
source  extrinsic  to  the  mere  form  of  the  vehi- 
cles. Nor  is  it  difficult  to  detect  the  cause  for 
this  identity  in  the  results  in  such  a  source. 

The  coarse,  heavy,  cumbrous  operations  of 
coal  transportation  do  not  admit  of  the  manu- 
facture of  cars  upon  nice  mathematical  for- 
mulas, nor  can  the  loads  be  adjusted  with  much 
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reference  to  exactness.  There  is  a  liability  to 
violent  percussions  and  extraordinary  strains, 
which  must  be  provided  for  by  an  excess  in  the 
weight  and  thickness  of  the  material  used. 
Then,  unless  the  difference  in  the  weight  of 
the  load  is  great,  there  will  be  no  correspondent 
difference  in  the  receipts  of  the  transportation 
companies. 

The  patentee,  not  exaggerating  the  theoret- 
ical superiority  of  the  form  of  his  car,  over- 
looked those  facts  which  reduced  its  practical 
value  to  the  level  of  cars  of  a  form  widely  vari- 
ant from  his  own.  The  object  of  this  suit  is  to 
repair  that  defect  of  observation.  It  is,  that 
this  court  shall  extend,  by  construction,  the 
scope  of  operation  of  his  patent,  to  embrace 
every  form  which  in  practice  will  yield  a  re- 
sult substantially  equal  or  approximate  to  his 
own. 

In  the  instruction  asked  for  by  the  plaintiff, 
"form  and  circumstances"  are  treated  as  more 
or  less  immaterial,  but  the  verdict  is  claimed  if 
the  defendants  have  constructed  cars  "which, 
substantially  on  the  same  principle  and  in  the 
same  mode  of  operation,  accomplish  the  same 
result." 

The  principle  stated  in  the  patent  applies 
only  to  circular  forms. 

The  modes  of  operation  in  coal  transporta- 
tion have  experienced  no  change  from  the  skill 
of  the  plaintiff,  except  by  the  change  from  the 
rectilineal  fip^re  to  the  circular. 

The  defendant  adheres  to  the  rectilineal  form. 
The  result  accomplished  by  the  use  of  the  two 
cars  is  the  same — a  more  economical  trans- 
portation of  coal.  This  result  it  is  that  the 
347*]  *plaintiff  desires  to  appropriate,  but  this 
cannot  be  permitted.  Curtis  on  Patents,  sees. 
4,  26,  27,  86,  87,  88;  2  Story,  408,  411. 

In  the  case  of  Aiken  v.  Bemis,  3  Wood.  & 
M.  349,  the  learned  judge  said:  "When  a  pat- 
entee chooses  to  cover  with  his  patent  the 
material  of  which  a  part  of  his  machme  is  com- 
posed, he  entirely  endangers  his  right  to  prose- 
cute when  a  different  and  inferior  material  is 
employed,  and  one  which  he  himself,  after  re- 
peated experiment,  had  rejected." 

The  plaintiff  confines  his  claim  to  the  use  of 
the  conical  form,  and  excludes  from  his  speci- 
fication any  allusion  to  any  other.  He  must 
have  done  so  advisedly.  He  might  have  been 
unwilling  to  expose  the  validity  of  his  patent, 
by  the  assertion  of  a  right  to  any  other.  Can 
he  abandon  the  ground  of  his  patent,  and  ask 
now  for  the  exclusive  use  of  all  cars  which,  by 
experiment,  shall  be  found  to  yield  the  advan- 
tages which  he  anticipated  for  conical  cars 
only? 

The  claim  of  to-day  is,  that  an  octagonal  car 
is  an  infringement  of  this  patent.  Will  this  be 
the  limit  to  that  claim?  Who  can  tell  the 
bounds  within  which  the  mechanical  industry 
of  the  coimtry  may  freely  exert  itself?  What 
restraints  does  this  patent  impose  in  this 
branch  of  mechanic  art? 

To  escape  the  incessant  and  intense  competi- 
tion which  exists  in  every  department  of  indus- 
try, it  is  not  strange  that  persons  should  seek 
the  cover  of  the  Patent  Act,  for  any  happy  ef- 
fort of  contrivance  or  construction;  nor  that 
patents  should  be  very  frequently  employed  to 
obstruct  invention,  and  to  deter  from  legitimate 
operations  of  skill  and  ingenuity.  This  danger 
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was  foreseen,  and  provided  for,  in  the  Patent 
Act.  The  patentee  is  obliged,  by  law,  to  de* 
scribe  his  invention,  in  such  full,  clear  and 
exact  terms,  that  from  the  description,  the  in- 
vention may  be  constructed  and  used.  Its  prin- 
ciple and  modes  of  operation  must  be  explained; 
and  the  invention  shall  particularly  "specify 
and  point"  out  what  he  claims  as  his  invention. 
Fullness,  clearness,  exactness,  preciseness  and 
particularity,  in  the  description  of  the  inven- 
tion, its  principle  and  of  the  matter  claimed  to 
be  invented,  will  alone  fulfill  the  demands  of 
Congress  or  the  wants  of  the  country.  Noth- 
ing, in  the  administration  of  this  law,  will  be 
more  mischievous,  more  productive  of  oppres-- 
sive  and  costly  litigation,  of  exorbitant  and  un- 
just pretensions  and  vexatious  demands,  more 
injurious  to  labor,  than  a  relaxation  of  these 
wise  and  salutary  requisitions  of  the  Act  of 
Congress.  In  my  judgment,  the  principles  of 
legal  interpretation,  as  well  as  the  public  in- 
terest, require  that  this  language  of  this  stat- 
ute shall  have  its  full  significance  and  import. 
•  In  this  case  the  language  of  the  patent  is 
full,  clear  and  exact.  The  claim  is  particular 
and  specific. 

•Neither  the  specification  nor  the  [•348 
claim,  in  my  opinion,  embraces  the  workman- 
ship of  the  defendants.  I  therefore  respectfully 
dissent  from  the  judgment  of  the  court,  whidi 
implies  the  contrary. 

Order. 

This  cause  came  on  to  be  heard  6n  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Maryland, 
and  was  argued  by  counsel;  on  consideration 
whereof,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said 
Circuit  Court  in  this  cause  be,  and  the  same  is 
hereby  reversed,  with  costs;  and  that  this 
cause  be,  and  the  same  is  hereby  remanded  to 
the  said  Circuit  Court,  with  directions  to  award 
a  venire  facias  de  novo. 


CLINTON   WALWORTH,   Plaintiff   In    Error, 

V. 

JAMES  KNEELAND,  and  Hannah,  his  Wife, 
and  Frances  Cornelius  Foster,  and  William 
Foster,  Infants,  by  their  next  Friend,  James 
Kneeland. 

Refusal  of  State  Court  to  allow  defense,  that 
contract  sued  on  was  made  in  fraud  of  Act  of 
Congress,  will  not  give  this  court  jurisdictioii. 

Where  a  case  was  decided  In  a  State  Court 
against  a  party,  who  was  ordered  to  convey  certain 
land,  and  ne  brought  the  case  up  to  this  court  up- 
on the  ground  that  the  contract  for  the  convevance 
of  the  land  was  contrary  to  the  laws  of  the  I  nited 
States,  this  is  not  enough  to  give  jurtsdlctton  to 
this  court  under  the  •26th  section  of  the  Judiciary 
Act. 

The  State  Court  decided  against  htm  npon  tbt 
ground  that  the  opposite  party  was  innocent  of 
all  design  to  contravene  the  laws  of  the  United 
States. 

But  even  If  the  State  Court  had  enforced  a  coa- 

NoTB. — What  adjudication  of  State  courts  can  be 
brought  up  for  review  in  the  Supreme  Court  of  the 
United  States  by  writ  of  error  to  those  courts — 
see  note,  62  L.K.A.  613. 
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given  to  settlers.  1814,  ch.  61,  sec.  4,  p.  120, 
351*]  Vol.  in.,  pre-emption  *to  settlers  in 
Illinois  prior  to  February  6,  1813.  1816,  ch. 
03,  sec.  3,  p.  218,  Vol.  HI.  1810,  ch.  101,  sec.  1, 
p.  307,  Vol.  III.  1816,  ch.  163,  sees.  1,  2,  and 
pp.  330,  331.  1820,  ch.  86,  p.  673.  1826,  ch. 
28,  Vol.  rV.  p.  164,  pre-emptions  to  settlers  in 
Alabama,  Mississippi,  and  Florida.  1830,  ch. 
208,  Vol.  IV.  p.  420.  1834,  ch.  54,  Vol.  IV. 
p.  678.  1838,  ch.  119,  Vol.  V.  p.  261.  Piatt 
V.  Oliver  et  al.  2  McLean,  278;  Oliver  v.  Piatt, 
3  How.  410,  411. 

Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

This  case  is  broueht  before  us  by  a  writ  of 
error  directed  to  the  Supreme  Court  of  the 
State  of  Wisconsin. 

A  bill  in  equity  was  filed  in  the  Milwaukee 
District  Court  of  that  State  by  Gustavus  A. 
Foster,  against  Walworth,  the  plaintiff  in  er- 
ror, to  obtain  the  specific  performance  of  a 
contract  for  the  conveyance  of  a  certain  quar- 
ter section  of  land  described  in  the  bill.  The 
contract  under  which  the  complainant  claims 
is  set  out  in  the  bill;  and,  as  he  alleges,  was 
made  by  Walworth  with  a  certain  Jonathan 
£.  Arnold;  that  the  land  in  question  had  at 
that  time  been  surveyed  by  the  government, 
but  not  offered  for  sale;  and  that  Arnold,  in 
pursuance  of  and  in  execution  of  the  agree- 
ment with  Walworth,  entered  upon  and  took 
possession  of  it,  and  afterwards  assigned  his  in- 
terest to  the  complainant,  who  took  possession 
and  still  held  the  possession  when  his  bill  was 
filed;  that  Walworth  had  become  the  purchaser, 
pursuant  to  his  agreement  with  Arnold;  and 
obtained  a  legal  title  from  the  United  States; 
and  was  bound,  under  that  agreement  and  the 
assignment  of  Arnold  above  mentioned,  to  con- 
vey the  land  to  the  complainant. 

Foster  died  pending  the  suit,  and  the  defend- 
ants in  error  are  his  legal  representatives. 

Walworth,  in  his  tinswer,  alleges  that  the 
original  contract  in  relation  to  this  land,  was 
between  him  and  a  man  by  the  name  of  Fris- 
bee;  that  Frisbee  transferred  his  interest  to 
Arnold,  who  agreed  to  take  his  place,  and  ful- 
fill his  part  of  the  agreement;  and  that  the 
contract  with  Arnold  was  made  upon  that  con- 
dition. He  admits  that  Arnold  conveyed  his 
interest  to  Foster.  He  also  gives  in  much  de- 
tail the  several  contracts;  the  understanding 
of  the  respective  parties  at  the  time,  as  he  al- 
leges it  to  have  been;  their  acts  afterwards; 
the  object  of  the  agreement,  and  the  circum- 
stances under  which  he  afterwards  became  the 
purchaser  of  the  land  claimed.  And  he  denies 
that  there  was  any  valuable  consideration 
moving  from  Frisbee  or  Arnold  to  him  to  sup- 
port the  contract;  and  if  there  was,  he  denies 
the  construction  given  by  the  complainant  to 
the  agreement;  and  denies,  also,  that  his  sub- 
sequent purchase  from  the  government  was 
made  under  it.  He  alleges  that  neither  Fris- 
352*]  bee  nor  Arnold  ^performed  their  part 
of  the  contract;  and,  moreover,  that  the  con- 
tract was  void,  because  its  object  and  purpose 
was  to  prevent  competition  for  public  lands, 
when  offered  at  auction  by  the  government, 
and  therefore  against  the  policy  of  the  law. 

Testimony  was  taken  on  both  sides;  and  at 
the  final  hearing,  the  court,  by  its  decree,  di- 
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rected  Walworth  to  convey  to  the  defendants 
in  error  the  one -half  of  the  quarter  section  in 
question.  Walworth  appealed  to  the  Supreme 
Court  of  the  State,  where  the  decree  was  af- 
firmed. And  this  writ  of  error  is  brought  to 
revise  that  decree. 

Upon  looking  into  the  proceedings  in  the 
state  court,  we  should  be  at  a  loss  to  under- 
stand how  this  court  could  be  supposed  to  have 
jurisdiction  upon  this  writ  of  error,  over  any 
of  the  questions  decided  in  the  state  court,  if 
the  printed  argument  in  behalf  of  the  plaintiffs 
in  error  had  not  pointed  to  the  one  on  which 
he  relies.  For  we  do  not  see  that  Walworth 
set  up  any  right  or  title  under  an  Act  of  Con- 
gress; or  that  any  of  the  contingencies  took 
place  at  the  trial  which  gave  jurisdiction  to 
this  court  under  the  twenty-fifth  section  of 
the  Act  of  1789. 

But  it  appears  that  he  claims  the  right  to 
remove  the  case  to  this  court  upon  the  follow- 
ing ground:  he  alleges  in  his  answer,  that  at 
the  time  of  his  contract  with  Frisbee,  and  also 
with  Arnold,  there  was  no  Act  of  Congress 
which  authorized  them  to  settle  on  this  land, 
or  gave  any  right  of  pre-emption  to  those  who 
had  settled  on  them;  that  they  were  trespass- 
ers, and  had  illegally  combined  with  a  large 
body  of  men  of  like  character,  who  had  set- 
tled upon  the  public  lands  in  that  district,  to 
prevent  them  from  selling  for  more  than  one  dol- 
lar and  twenty -five  cents  the  acre,  and  to  se- 
cure to  each  other  at  that  price  the  land  they 
had  respectively  selected.  And  he  further 
states,  that  these  settlers  had  adopted  rules 
and  established  a  land  office  in  which  their 
respective  claims  were  to  be  entered:  and  had 
agreed,  that  if  the  government  refused  to  grant 
the  right  of  pre-emption  at  the  price  above 
named,  and  directed  them  to  be  sold  at  public 
auction,  the  settlers  would,  by  force  and  terror 
— or,  as  he  terms  it,  **by  club  or  Lynch  law" — 

?irevent  anyone  from  bidding  against  the  settler 
or  the  land  he  had  entered  at  their  land  office; 
and  would,  by  such  means,  enable  him  to  buy 
it  at  the  lowest  government  price,  that  is,  at 
one  dollar  and  twenty-flve  cents  an  acre.  And 
that  under  the  agreement  between  Frisbee  and 
himself,  Frisbee  was  to  hold  possession,  and 
have  his  claim  entered  at  the  settlers'  land  of- 
fice; and  if  Congress  should  give  the  right  of 
pre-emption  at  the  lowest  government  price, 
he  and  Frisbee  or  Arnold  were  to  share  in  the 

?)rofits,  Walworth  to  furnish  the  money  to  pay 
or  it.  And  if  no  right  of  pre-emption  was 
given,  Walworth  was  permitted  to  buy,  under 
the  ^settlers'  reflations,  at  that  price  [*SftS 
and  the  profits  m  that  case  also  to  be  shared 
between  the  parties.  And  that  these  contracts 
were  in  violation  of  the  Acts  of  Congress,  in  re- 
lation to  the  sales  of  public  lands,  and  contrary 
to  public  policy,  and,  therefore,  void.  Such  is 
the  substance  of  his  defense  on  this  part  of  the 
case,  so  far  as  we  can  gather  it  from  his  an- 
swer (which  is  by  no  means  clear  in  its  state- 
ments), and  from  the  evidence  he  offered  to 
support  it,  and  the  printed  argument  filed  in 
his  behalf. 

It  is  due  to  the  state  court  to  say,  that  in  its 
decree,  it  declares  that  such  a  contract  would 
be  void;  and  it  decreed  in  favor  of  the  com- 
plainants upon  the  ground  that  it  was  not 
proved,  by  legal  testimony,  that  either  Frisbee 
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or  Arnold  had  undertaken  to  associate  them- 
selves with  the  illegal  combination  of  settlers, 
or  to  use  any  other  unlawful  means,  to  enable 
Walworth  to  buy  the  land  in  question  at  a  re- 
duced price. 

But  if  it  had  been  otherwise,  and  the  state 
eourt  had  committed  so  gross  an  error  as  to 
«ay  that  a  contract,  forbidden  by  an  Act  of 
Congress,  or  against  its  policy,  was  not  fraudu- 
lent and  void;  and  that  it  might  be  enforced  in 
a  court  of  justice,  it  would  not  follow  that  this 
writ  of  error  could  be  maintained.  In  order  to 
bring  himself  within  the  twenty-fifth  section 
of  the  Act  of  1780,  he  must  show  that  he 
claimed  some  right,  some  interest,  which  the 
law  recognizes  and  protects,  and  which  was 
denied  to  him  in  the  state  court.  But  this  Act 
of  Congress  certainly  gives  him  no  right  to  pro- 
tection from  the  consequences  of  a  contract 
made  in  violation  of  law.  Such  a  contract,  it 
is  true,  would  not  be  enforced  against  him  in  a 
oourt  of  justice;  not  on  account  ^of  his  own 
rights  or  merits,  but  from  the  want  of  merits 
and  good  conscience  in  the  party  asking  the  aid 
of  the  court.  But  to  support  this  writ  of  error, 
he  must  claim  a  right  which,  if  well  founded, 
he  would  be  able  to  assert  in  a  court  of  justice, 
upon  its  own  merits,  and  by  its  own  strength. 
No  such  right  is  claimed  in  the  answer  of  the 
plaintiff  in  error.  And  indeed  it  would  be  a 
novelty  in  legislation  and  in  public  policy  if 
Congress  had  taken  so  much  pains  to  provide 
for  the  protection  of  persons  who  had  com- 
bined with  others  to  perpetrate  a  fraud  on  the 
United  States,  and  found  themselves  in  the  end 
the  sufferers  by  the  speculation;  or  who,  by 
the  error  of  a  state  court,  had  been  compelled 
to  share  its  gains  with  their  associates  in  the 
fraud.  The  right  or  interest  claimed  in  the 
state  court  must  be  of  a  very  different  charac- 
ter, to  entitle  him  to  the  protection  of  the  Act 
of  1789.  It  has  already  been  so  decided  in  this 
court  in  the  case  of  Udell  et  at.  v.  Davidson,  7 
How.  769. 

Neither  can  the  Writ  of  error  be  supported 
S54*]  on  the  ground  that  ♦Walworth  was  \m- 
able  to  purchase,  at  $1.25  per  acre,  another  por- 
tion of  the  land  mentioned  in  the  contracts,  in 
consequence  of  its  subsequent  cession  by  the 
United  States  to  the  Territory  of  Wisconsin. 
Whether  that  cession,  and  the  enhanced  price 
at  which  it  was  held,  absolved  him  from  the 
obligation  of  performing  any  part  of  the  con- 
tract, depended  altogether  upon  its  construc- 
tion. The  rights  of  the  parties  did  not  depend 
on  the  Act  of  Congress  making  the  cession, 
but  upon  the  contract  into  which  they  had 
entered.  And  the  construction  of  that  agree- 
ment, and  the  rights  and  obligations  of  the  par- 
ties under  it,  were  questions  exclusively  for  the 
state  court;  and  over  its  decree  in  this  respect 
this  court  has  no  control. 

The  writ  of  error  must  be  dismissed  for  want 
of  jurisdiction. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Supreme  Court  of 
the  State  of  Wisconsin,  and  was  argued  by 
counsel;  on  consideration  whereof,  it  is  now 
here  ordered  and  adjudged  by  this  court,  that 
this  cause  be,  and  the  same  is  hereby  dismissed 
for  the  want  of  jurisdiction. 
14  li.  ed. 


FAMSH  CARTER,  Plaintiff  in  Error, 

V. 

ARCHIBALD  T.  BENNETT. 

Jurisdiction — ^transfer  of  cause  from  Territorial 
to  State  Court  in  Florida  on  admission — 
question  of  jurisdiction  of  State  Court  not 
raised  below  not  considered  on  appeal. 

A  person  was  sued  in  the  Territorial  Court  of 
Florida. 

After  the  admission  of  Florida  as  a  State,  the 
case  was  transferred  to  a  State  Court. 

The  defendant  appeared,  and  pleaded  the  general 
issue. 

The  verdict  was  flven  against  him. 

He  then  moved  in  arrest  of  judgment,  upon  the 

f:round  that  the  case  ought  to  have  been  trans- 
erred  to  the  District  Court  of  the  United  States, 
instead  of  a  State  Court. 

The  motion  was  overruled,  and  Judgment  entered 
up  against  him.  ^ 

Upon  an  appeal  to  the  Supreme  Court  of  Flori- 
da, this  judgment  was  affirmed. 

This  court  has  no  jurisdiction  under  the  25th  sec- 
tion of  the  Judiciary  Act,  to  review  that  decision. 

What  the  State  Court  decided,  was  the  motion  In 
arrest  of  judgment,  where  the  record  only  is  ex- 
amined, and  no  new  evidence  admitted.  There  was 
nothing  in  the  pleadings  to  show  that  the  defend- 
aut  was  a  citizen  of  Georgia,  and  no  defect  of  ju- 
risdiction was  apparent. 

The  defendant  might  have  pleaded  in  abatement 
that  he  was  a  citizen  of  Georgia,  but  not  having 
done  so,  it  was  too  late  to  introduce  the  matter 
upon  a  motion  in  arrest  of  judgment. 

*As  it  does  not  appear,  therefore,  that  the  [*866 
Supreme  Court  of  the  State  must  have  decided  ad- 
versely to  the  party  now  claiming  the  interposition 
of  this  court,  and  decided  so  upon  the  construction 
of  an  Act  of  Congress,  the  writ  of  error  must  be 
dismissed  for  want  of  jurisdiction. 

THIS  case  was  brought  up  from  the  Supreme 
Court  of  the  State  of  Florida  by  writ  of 
error  issued  imder  the  26th  section  of  the  Judi- 
ciary Act. 

.  The  case  is  set  forth  in  the  opinion  of  the 
court. 

Mr.  Davis  made  a  motion  to  dismiss  it,  for 
want  of  jurisdiction,  which  motion  was  resisted 
by  Mr.  Johnson. 

Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

This  case  comes  before  us  upon  a  writ  of  er- 
ror directed  to  the  Supreme  Court  of  the  State 
of  Florida;  and  a  motion  has  been  made  to  dis- 
miss it  for  want  of  jurisdiction. 

The  suit  was  brought  by  Bennett,  the  defend- 
ant in  error,  against  Carter,  the  plaintiff  in  er- 
ror, in  Decem^r,  1842,  while  Florida  was  yet 
a  Territory,  and  was  continued  from  term  to 
term,  until  she  was  admitted  into  the  Union  as 
a  State.  The  action  was  trover  for  certain 
property.  The  declaration  was  in  the  usual 
form,  and  the  defendant  pleaded  the  general 
issue  of  not  guilty.  After  Florida  be^me  a 
State,  and  the  Territorial  Court,  in  which  the 
suit  was  pending,  ceased  to  exist,  the  papers 
were  transmitted  by  the  clerk  to  the  Circuit 
Court  of  the  State  for  the  same  county. 

The  plaintiff  and  defendant  both  appeared 
in  the  Circuit  Court,  and  the  case  was  contin- 
ued imtil  December,  1848,  when  the  parties  pro- 
ceeded to  trial — and  the  jury  foimd  for  the  de- 
fendant in  error,  and  assessed  his  damages  at 
$19,999.66. 

NOTS. — How  and  when  questions  must  be  raised 
and  decided  in  a  State  court  in  order  to  make  a 
case  for  a  writ  of  error  from  the  Supreme  Court 
•f  the  United  States — see  note,  63  L.R.A.  33. 
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Several  exceptions  were  taken  to  the  rulings 
of  the  court  on  the  trial,  which  it  is  not  neces- 
sary to  mention,  because  they  relate  to  the  laws 
of  the  State,  over  which  this  court  can  exercise 
no  jurisdiction  upon  this  writ  of  error.  After 
the  verdict  was  rendered  against  him,  the  plain- 
tiff in  error  moved  for  a  new  trial.  But  the 
motion  was  overruled  by  the  court.  He  there- 
upon offered  to  prove  that  he  was  a  citizen  of 
Georgia  at  the  time  the  suit  was  instituted  in 
the  Territorial  Court,  and  had  continued  to  be 
so,  and  still  was  a  citizen  of  that  State.  And 
this  fact  being  admitted  by  the  opposite  party, 
he  moved  in  arrest  of  judgment,  and  that  the 
case  be  dismissed  from  the  court,  with  an  order 
to  the  clerk  to  transfer  the  papers  to  the  Dis- 
trict Court  of  the  United  States  for  the  North- 
em  District  of  Florida,  or  hold  the  papers  and 
proceedings  subject  to  any  order  of  transfer  or 
demand  from  the  said  court. 
356*]  •This  motion  was  refused,  and  judg- 
ment entered  on  the  verdict.  Whereupon  he 
appealed  to  the  Supreme  Coiu-t  of  the  State; 
and  the  judgment  of  the  Circuit  Court  being 
there  affimved,  he  has  brought  the  case  before 
this  court  by  a  writ  of  error. 

In  support  of  this  writ  the  plaintiff  in  error 
contends,  that  as  he  was  a  citizen  of  Georgia 
at  the  time  the  suit  was  brought  in  the  Ter- 
ritorial Court,  and  also  when  the  Act  of  Con- 
gress of  February  22d,  1847,  was  passed,  the 
suit  was,  by  operation  of  that  law,  transferred 
to  the  District  Court  of  the  United  States  for 
the  Northern  District  of  Florida,  and  that  the 
Circuit  Court  of  the  State  had  no  right  to  take 
possession  of  the  papers  in  the  case,  nor  any 
authority  to  try  and  decide  it;  and  that,  by 
moving  in  arrest  of  judgment  upon  this 
ground,  he  had  claimed  a  right  under  a  law  of 
the  United  States;  and  that  as  the  decision  was 
against  the  right  claimed,  he  is  entitled  to  a 
writ  of  error  imder  the  25th  section  of  the  Act 
of  1780. 

Upon  thifc  motion  to  dismiss  the  writ  of  er- 
ror, the  construction  of  the  Act  of  Congress  of 
1847  is  not  before  us.  In  this  stage  of  the 
case  we  are  not  called  on  to  decide  whether 
this  Act  of  Congress  did  or  did  not,  proprio 
vigore,  transfer  the  case  to  the  District  Court 
of  the  United  States.  The  only  question  pre- 
sented by  the  motion  is,  whether,  upon  the  rec- 
ord before  us,  we  have  a  right  to  reverse  the 
judgment  of  the  State  Court.  And  in  order  to 
give  this  court  jurisdiction  over  the  judgment 
of  the  State  Court,  it  must  appear  by  the  rec- 
ord that  the  right  now  claimed  by  the  plaintiff 
in  error,  to  remove  the  case  to  the  District 
Court  of  the  United  States,  was  so  drawn  in 
question  in  the  State  Court,  that  it  must  have 
been  decided  in  the  judgment  it  has  given. 

Now,  there  is  nothing  in  the  pleadings  to 
show  that  Carter  was  a  citizen  of  Georgia.  It 
is  not  so  stated  in  the  declaration  or  plea.  And 
when  the  papers  were  transmitted  to  the  State 
Court,  he  appeared  there  and  defended  himself 
upon  the  plea  of  the  general  issue,  which  he 
had  put  in,  in  the  Territorial  Court.  This  plea 
admitted  the  jurisdiction  of  the  court;  and  the 
case  was  tried  and  the  verdict  rendered  upon 
these  pleadings.  And  upon  a  motion  in  arrest 
of  judgment  the  court  cannot  look  beyond  the 
record;  and  the  judgment  cannot  be  arrested, 
unless  there  is  some  error  in  law  or  defect  of 
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jurisdiction  apparent  in  the  proceedings.  And 
here  there  was  no  error  or  defect  of  jurisdic- 
tion apparent  on  the  record,  even  if  the  con- 
struction of  the  Act  of  1847,  contended  for  br 
the  plaintiff  in  error,  is  the  true  one.  Both 
parties,  by  their  pleadings,  admitted  the  juris- 
diction of  the  court;  and  there  was  no  aver- 
ment, in  any  part  of  them,  that  Carter  was  a 
citizen  of  Georgia.  And  after  a  verdict  is  ren- 
dered, the  judgment  cannot  be  arrested  by  the 
introduction  •of  new  evidence  on  a  new  [^357 
fact.  It  may,  in  a  proper  case,  lay  the  foimda- 
tion  of  a  motion  for  a  new  trial,  but  not  in  ar- 
rest of  judgment. 

It  is  evident,  therefore,  that  the  State  Court, 
in  proceeding  to  give  judgment  on  the  verdict, 
could  not  legally  have  decided  upon  the  valid- 
ity of  the  plaintiff's  objection  to  its  jurisdic- 
tion. They  could  not  hear  evidence,  in  that 
stage  of  the  case,  to  prove  that  Carter  was  a 
citizen  of  Georgia,  nor  judicially  notice  it  when 
admitted  by  the  opposite  party.  And  we  are 
boimd  to  presume  that  they  proceeded  to  judg- 
ment on  this  ground,  and  did  not  consider  the 
right  claimed  by  the  plaintiff  in  error  as  prop- 
eny  before  them. 

Li  an  action  in  a  circuit  court  of  the  United 
States,  where  the  jurisdiction  depends  upon  the 
citizenship  of  the  parties,  it  has  always  been 
held,  that  where  the  plaintiff  avers  in  his  dec- 
laration that  he  and  the  defendant  are  citizens 
of  different  states,  if  the  defendant  means  to 
deny  the  fact  and  the  jurisdiction,  he  must 
plead  it  in  abatement;  and  if  he  omits  to  plead 
it  in  abatement,  and  pleads  in  bar  to  the  ac- 
tion, he  cannot  avail  himself  of  the  objection 
at  the  trial.  Still  less  could  he  be  permitted  to 
do  so  upon  a  motion  in  arrest  of  judgment. 
And  the  same  principles  which  this  court  sanc- 
tion in  such  cases  in  the  courts  of  the  United 
States,  upon  questions  of  jurisdiction  depending 
upon  personal  privilege,  we  are  bound  to  apply 
to  the  proceedings  in  the  State  Court. 

Undoubtedly  it  was  in  the  power  of  the 
plaintiff  in  error,  when  he  appeared  to  the  suit 
m  the  Circuit  Court  of  the  State,  to  have 
pleaded  to  the  jurisdiction,  upon  the  ground 
that  he  was  a  citizen  of  Georgia.  Whether  such 
a  plea  could  have  been  maintained  or  not,  it  is 
not  necessary  for  us  to  say.  But  it  would  have 
brought  before  the  court  the  construction  of 
the  Act  of  1847,  and  it  must  have  been  judi- 
cially decided.  And  if  the  decision  had  been 
against  the  right  he  claimed  under  it,  this  court 
would  have  had  jurisdiction  to  hear  and  de- 
termine that  question.  But  upon  the  record, 
as  it  comes  before  us,  it  does  not  appear  that 
this  question  was  ever  presented  to  the  State 
Court  in  a  manner  that  would  enable  it  judi- 
cially to  notice  or  decide  it. 

And  the  writ  of  error  must  therefore  be 
missed  for  want  of  jurisdiction. 

Order. 


This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Supreme  Court  of 
the  State  of  Florida,  and  was  argued  hj  eonn- 
sel;  on  consideration  whereof,  it  is  now  here 
ordered  and  adjudged  by  this  court,  that  this 
cause  be,  and  the  same  is  hereby  dismissed,  for 
the  want  of  jurisdiction. 

Howard  1ft. 
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S5S»]      ♦ROBERT      FORSYTH,      AppelUnt, 

V. 

JOHN  REYNOLDS,   Josiah   E.   McClure,   and 

John  McDougall. 

Grant  under  Treaty  between  U.  S.  and  Great 
Britain  of  1704,  did  not  disqualify  from  tak- 
ing donation  under  Acts  of  1820  and  1823. 

Bj  two  Acts,  passed  In  1820  and  1828,  Congress 
granted  a  lot  in  the  Village  of  Peoria,  in  the  State 
of  Illinois,  to  each  settler  who  "had  not  heretofore 
received  a  confirmation  of  claim  or  donation  of 
any  tract  of  land  or  village  lot  from  the  United 
States.** 

Lands  granted  to  settlers  in  Michigan,  prior  to 
the  surrender  of  the  western  posts  by  the  British 
government,  and  which  grants  were  made  out  to 
carry  out  Jay's  Treaty  in  1794,  were  not  donations 
so  as  to  exclude  a  settler  in  Peoria  from  the  benefit 
of  the  two  Acts  of  Congress  above  mentioned. 

THIS  was  an  appeal  from  the  Circuit  Court 
of  the  District  of  Hlinois,  sitting  as  a  coiurt 
of  equity. 

The  case  was  this: 

On  the  4th  day  of  June,  1850,  John  Reynolds, 
Josiah  £.  McClure,  and  John  McDougall,  ap- 
pellees in  the  court,  filed  their  hill  in  the  Circuit 
Court  of  the  United  States  for  the  District  of 
niinois,  against  Robert  Forsyth,  appellant  in 
this  court. 

The  bill  sets  forth  that  the  complainants 
claim  title  to  a  tract  of  land  situated  in  the  Vil- 
lage of  Peoria,  State  of  Illinois,  and  particularly 
described  in  said  bill,  their  claim  of  title  com- 
mencing with  a  patent  from  the  United  States 
to  one  John  L.  Bogardus,  on  a  jpre-emption  es- 
tablished by  him  at  the  Land  Office,  in  Quincy, 
Hlinois;  said  patent  bearing  date  January  5, 
1838;  a  copy  of  which,  and  also  of  all  the  inter- 
mediate conveyances  from  Bogardus  to  said 
complainants,  are  filed  with  said  bill  as  ex- 
hibits. 

The  bill  also  avers  that  said  complainants 
have  been  for  several  years  in  possession  of 
said  land,  and  made  valuable  improvements 
thereon,  amounting  to  over  $3,000. 

The  bill  further  sets  forth  that  in  the  year 
1848,  Robert  Forsyth  commenced  an  action  of 
ejectment  in  the  said  Circuit  Court  of  the  Unit- 
ed States  against  one  James  Kelsey  and  Joshua 
P.  Hotchlciss,  then  occupants  of  said  premises, 
for  recovery  of  a  portion  of  said  premises,  to 
which  the  said  Forsyth  claimed  title  under 
French  claim  number  seven,  in  said  Village  of 
Peoria,  which  claim  covered  the  larger  portion 
of  the  premises  above  referred  to;  the  said  For- 
syth claiming  by  virtue  of  an  Act  of  Congress, 
approved  May  15th,  1820,  entitled  "An  Act 
for  the  relief  of  the  inhabitants  of  the  Village 
of  Peoria,  in  the  State  of  Illinois,"  and  also  by 
virtue  of  another  Act  of  Congress,  approved 
March  3,  1823,  entitled  "An  Act  to  confirm 
certain  claims  to  lots  in  the  Village  of  Peoria, 
in  the  State  of  Hlinois,"  in  pursuance  of  which 
Acts  a  patent  issued  on  the  16th  December, 
1845,  to  the  legal  representatives  of  one  Thom- 
as Forsyth,  and  to  their  heirs,  a  copy  of  which 
patent  is  filed  as  an  exhibit  with  said  bill. 

The  bill  further  alleges  that  said  Robert 
359*]  Forsyth,  derived  all  *his  title  to  said 
French  claim  by  inheritance  from  the  said 
Thomas  Forsyth,  the  said  Robert  being  one  of 
the  sons  of  the  said  Thomas,  and  by  purchase 
from  the  other  heirs  of  the  said  Thomas. 
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The  bill  further  charges  that  the  Act  of  Con- 
gress of  March  3,  1823,  before  referred  to,  ex- 
cluded the  right  or  claim  of  any  settler  in  the 
Village  of  Peoria,  who  had,  before  the  date  of 
the  said  Act,  received  a  confirmation  of  claims 
or  a  donation  of  any  tract  of  land  or  village  lot 
from  the  United  States,  and  that  the  grant 
made  by  said  Act  was  only  to  such  settler,  pro- 
vided he  had  not  received  any  prior  grant,  con- 
firmation or  donation. 

The  bill  further  charges,  that  by  a  regulation 
of  the  General  Land  Office,  the  appellant, 
Forsyth,  in  August,  1845,  filed  an  affidavit 
with  the  Receiver  of  the  Land  Office,  at  Ed- 
wardsville,  to  the  effect  that  Thomas  Forsyth 
had  not  received  a  prior  confirmation  or  dona- 
tion, and  that  said  Thomas  Forsyth  was  an  in- 
habitant or  settler  on  lot  seven,  within  the 
meaning  of  the  Act. 

The  bill  further  charges  that  the  claim  of  the 
said  Robert  Forsyth,  made  before  the  Register 
of  the  Land  Office  at  Edwardsville,  Hlinois, 
on  the  7th  of  September,  1820,  and  the  evidence 
in  support  of  said  claim,  show  that  the  same 
was  made  by  said  Forsyth  in  his  own  right,  and 
not  as  the  legal  representative  of  any  other 
person. 

The  bill  further  charges  that  the  said  Thom- 
as Forsyth  had,  prior  to  the  passage  of  the  Act 
of  the  3d  March,  1823,  received  from  the  Unit- 
ed States  donations  and  confirmations  of  two 
claims  in  the  Territory  of  Michigan,  under  an 
Act  of  Congress  entitled  "An  Act  regulating 
grants  of  land  in  the  Territory  of  Michigan," 
approved  March  3,  1807,  and  that  patents  for 
said  claims  were  duly  issued  to  the  said  Thom- 
as Forsyth,  in  the  year  1811,  certified  copies  of 
which  patents  are  filed  as  exhibits  with  said 
bill. 

The  bill,  after  propoimding  certain  interrog- 
atories, concludes  with  a  prayer  for  a  perpetual 
injunction  against  the  said  Robert  Forsyth,  re- 
straining him  from  prosecuting  his  said  action 
of  ejectment. 

The  patent,  after  the  usual  grant  to  Bogar- 
dus, concludes  with  the  following  proviso: 
"subject,  however,  to  the  rights  of  any  and 
all  persons  claiming  imder  the  Act  of  Congress 
of  3d  March,  1823,  entitled  'An  Act  to  confirm 
certain  claims  to  lots  in  the  Village  of  Peoria, 
in  the  State  of  Hlinois.' " 

The  patent  recites  Thomas  Forsyth  as  claim- 
ing "under  John  Baptist  Maillet,  and  in  right 
of  his  own  occupancy  and  cultivation,"  and 
also  recites  that  it  appears  from  the  certificate 
of  the  register  that  '*John  Baptist  Maillet  was 
the  inhabitant  or  settler  within  the  purview  of 
said  Act  of  Congress  of  1823,"  and  that  it  has 
'appeared  to  the  satisfaction  of  the  reg-[*360 
ister  and  receiver  that  the  said  inhabitant  or 
settler  did  not,  prior  to  said  Act  of  1823,  receive 
a  confirmation  of  claims  or  donation  of  any 
tract  of  land  or  village  lot  from  the  United 
States,  and  that  the  legal  representatives  of 
said  Thomas  Forsyth,  under  said  Maillet,  in 
virtue  of  the  confirmatory  Act  aforesaid,  are 
entitled  to  a  patent. 

On  the  3l8t  August,  1850,  Forsyth  filed  his 
answer,  admitting  the  possession  of  the  prem- 
ises by  complainants,  as  stated  by  them,  and 
that  the  value  of  the  improvements  was 
$3,000,  as  stated  by  complainants,  that  the  ac- 
tion of  ejectment  was  brought,  as  stated  in  the 
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bill,  and  that  the  complainants  claimed  title 
under  the  Bogardus  patent. 

The  answer  further  sets  forth  that  respond- 
ent claims  title  to  the  premises,  by  settlement 
and  occupation,  of  John  Baptist  Maillet,  pre- 
vious to  the  year  1700,  and  from  that  time  to 
1801,  and  a  sale  of  such  possession  and  occu- 
pancy to  John  M.  Coursell,  and  from  him  to 
Thomas  Forsyth,  and  Forsyth's  occupancy, 
under  such  purchases,  from  1802  to  1812;  also, 
by  the  Act  of  Congress  of  May  15th,  1820, 
above  referred  to;  also,  by  the  report  of  Ed- 
ward C!oIes,  Register  of  the  Land  Office  at  Ed- 
wardsville,  Illinois,  in  pursuance  of  said  Acts 
of  Congress,  said  report,  properly  authenticat- 
ed, being  filed  with  the  answer;  also,  by  the 
Act  of  Congress  of  March  3,  1823;  also,  by  the 
survey  of  the  Village  of  Peoria,  and  of  said 
premises,  by  the  surveyor  of  public  lands  in 
Illinois  and  Missouri,  plats  of  which  are  filed 
with  said  answer,  marked  "B"  and  **C";  also, 
by  the  patent  to  Thomas  Forsyth,  exhib- 
ited with  said  bill,  and  by  devise  from  said 
Thomas  to  Mary,  the  sister  of  respondent,  and 
by  death  of  said  Mary  without  issue,  whereup- 
on the  premises  descended  to  respondent  and 
his  brother,  and  by  deed,  to  respondent  from 
his  brother,  for  his  interest,  auly  certified 
copies  of  the  will  of  Thomas  Forsyth,  and  of 
the  deed  from  respondent's  brother  to  him  be- 
ing filed  as  exhibits  with  the  answer,  and  the 
heirship  of  respondent  and  his  brother  fully 
appearing  in  the  proof. 

The  answer  further  states  that  respondent 
can  produce  no  deeds  from  Maillet  to  Cour- 
sell,  and  from  Coursell  to  Thomas  Forsyth, 
and  that  it  was  the  custom  among  the  French 
inhabitants,  prior  to  1812,  to  transfer  the  occu- 
pancy of  real  estate  by  verbal  contract  and  de- 
livery of  possession  merely. 

The  answer  further  states  that  respondent 
knows  nothing  of  the  donations  and  confirma- 
tions mentioned  in  said  bill  as  having  been 
made  to  said  Thomas  Forsyth,  in  Michigan, 
and  never  heard  of  such,  except  from  said  bill, 
or  a  short  time  before  it  was  filed. 

The  answer  further  sets  up  that  said  Bo- 
gardus never  occupied  said  premises  in  his 
own  right,  but  as  tenant  to  one  Jacques  Mette, 
and  that  the  said  Mette  had  on  the  4th  day  of 
S61*]  March,  ^1847,  received  a  patent  from 
the  United  States  for  that  portion  of  the  prem- 
ises occupied  by  said  Bogardus,  and  therefore 
said  Bogardus  having  never  occupied  said  land 
in  his  own  right,  but  only  as  tenant  to  said 
Mette,  the  said  pre-emption  claim  of  Bogardus, 
and  the  patent  issuea  thereon  to  him,  were 
void;  of  all  which  the  answer  avers  the  com- 
plainant had  notice. 

The  answer  further  sets  up  that  even  if  it 
should  appear  in  proof  that  the  Thomas  For- 
syth, referred  to  in  said  bill,  and  respondent's 
father  were  the  same  person,  and  that  said 
Thomas  Forsyth  did  receive  the  confirmations 
in  Michigan,  described  in  said  bill,  neverthe- 
less, said  confirmations  would  not  prevent  the 
said  Thomas  Forsyth  from  holding  said  prem- 
ises in  Peoria,  under  a  proper  construction  of 
the  Act  of  3d  March,  1823. 

Exhibits  were  filed  with  the  answer  and 
proof  taken,  showing  the  defendant's  title  un- 
der Thomas  Forsyth. 

On  the  7th  June,  1850,  the  complainants  filed 
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an  amendment  to  their  bill,  setting  forth  that 
the  John  Baptist  Maillet  mentioned  in  the  pat- 
ent to  the  legal  representatives  of  Thomas  For- 
syth, died  about  the  year  1801,  and  that  neither 
the  said  Maillet  or  his  legal  representatives,  nor 
any  other  person,  except  the  said  Thomas  For- 
syth, ever  presented  any  claim  to  said  lot  seven 
before  the  ofiicers  of  the  Land  Office  at  Ed- 
wards vi  He,  under  the  provisions  of  the  Acts  of 
Congress  before  referred  to. 

On  the  26th  December,  1850,  the  respond- 
ents filed  an  answer  to  the  amendment,  admit- 
ting the  death  of  said  Maillet,  as  therein  stated, 
but  insisting  that  Thomas  Forsyth  was  the 
legal  representative  of  said  Maillet,  and  author- 
ized to  claim  said  premises  before  the  land  of- 
ficers at  Edwardsville,  imder  the  Act  of  Con- 
gress. 

Much  proof  was  taken,  by  the  complainants 
in  the  case,  to  show  the  identity  of  the  Thomas 
Forsyth  who  received  the  confirmations  in 
Michigan,  with  the  Thomas  Forsyth  to  whose 
legal  representatives  the  Peoria  lot  was  patent- 
ed, and  who  was  the  father  of  Robert  Forsyth, 
the  defendant. 

The  defendants  took  the  depositions  of 
Lisette  Mette,  Antoine  Smith,  Joseph  Au- 
buchon,  Sarah  Bouche,  and  others,  by  whom 
it  was  clearly  proven  that  about  sixty  years 
ago  John  Baptist  Maillet  occupied  the  premises 
at  Peoria;  that  he  sold  to  Coursell;  that  Cour- 
sell sold  to  Thomas  Forsyth,  who  continued 
to  occupy  the  lot;  that  these  sales  were  made 
in  the  ordinary  mode  of  selling  real  estate 
among  the  French  at  Peoria  at  that  time,  by 
verbal  sale  and  delivery  of  possession. 

The  said  Lisette  Mette  also  proved  that  the 
said  Robert  Forsyth,  defendant,  was  the  son  of 
said  Thomas  Forsyth;  that  she  was  present  at 
his  birth,  which  took  place  on  the  lot  in  con- 
troversy. 

*It  is  also  proven  that  Thomas  For-  [*:i6S 
syth  died  in  1833,  leaving  three  children,  to  ^rit: 
Thomas,  Mary,  and  appellant,  and  that  Mary 
died  without  issue,  leaving  Thomas  and  appel- 
lant her  sole  heirs.  There  is  no  controversy  on 
this  point. 

The  case  was  heard  before  the  District 
Judge,  holding  the  Circuit  Court  at  the  Decem- 
ber Term,  1862,  who  decreed  a  perpetual  in- 
junction a^inst  the  defendant  Robert  For- 
syth, enjoining  him  from  prosecuting  said 
action  of  ejectment,  the  decree  beins  on  the 
ground  that  the  confirmation  in  Michinn  to 
Thomas  Forsyth  rendered  invalid  the  Feoria 
patent  to  his  legal  representatives,  under  the 
Act  of  March  8,  1823. 

From  this  decree  Forsyth  appealed  to  this 
court. 

The  cause  was  argued  by  Mr.  Williama  for 
the  appellants.  Briefs  were  also  filed  upon  that 
side  by  Messrs.  Lincoln  and  Oamble.  Mr. 
Chase  argued  the  case  for  the  appellee;  and  a 
brief  was  also  filed  by  Mr.  Pnrpte. 

The  following  is  the  notice  of  the  main 
point  in  the  case,  taken  from  one  of  the  briefs 
on  the  part  of  the  appellant: 

The  objection  made  to  the  patent  to  For- 
syth's representatives  is,  that  Forsyth  in  his 
life  obtained  two  confirmations  for  lands  in 
Michigan  Territory. 

If  the  Act  of  1823  designed  to  exclude  from 
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'the  grant  all  settlers  who  had  previously  re- 
•ceired  confirmations  or  donations  of  lands  or 
lots,  in  any  part  of  the  territory  of  the  United 
States,  such  design  was  strangely  singular.  If 
it  excludes  all  who  had  received  confirmations, 
it  excludes  them  without  reference  to  the  char- 
^acter  of  the  title  confirmed  or  the  consideration 
for  the  confirmation.  It  would  place  on  the 
«ame  footing,  those  who,  under  treaties  made 
by  the  United  states  with  foreign  nations,  had 
obtained  confirmations  of  titles  which  the  Unit- 
ed States  were  bound  to  confirm;  and  those 
who  had  received  from  the  United  States  lots 
or  lands  as  mere  gratuities.  It  should  not  re- 
oeive  a  construction  that  would  make  it  oper- 
ate so  absurdly,  unless  such  construction  is 
unavoidable.  No  similar  act,  with  such  a  re- 
striction upon  its  operation,  can  be  found 
4unong  the  Acts  of  Congress.  It  is  apparent, 
from  the  history  of  the  Michigan  titles  of 
Thomas  Forsyth,  which  are  employed  in  this 
case  to  defeat  the  title  to  this  lot  in  Peoria,  that 
if  they  can  have  the  effect  given  to  them  by 
the  Circuit  Court,  then  a  confirmation  of  a 
Spanish  grant  in  any  part  of  Louisiana,  made 
by  the  United  States  under  the  clear  obligation 
of  the  Louisiana  Treaty,  would  equally  defeat 
«  title  to  a  lot  in  Peoria  claimed  imder  the  Act 
of  1823. 

The  titles  in  the  Michigan  land,  held  by 
S63*]  Thomas  Forsyth,  •were  held  under  the 
section  of  the  Act  of  March  3d,  1807  (2  United 
States  Stat.  438),  and  they  were  foimded  upon 
possession  and  improvement  of  the  property 
prior  to  July  1st,  1776.  The  tracts  are  situated 
st  Gross  Point,  in  the  Detroit  District.  Now, 
the  part  of  Michigan  Territory  in  which  this 
land  was  situated,  had  been  occupied  by  the 
British  authorities  up  to  June  or  July,  1796, 
and  the  possession  and  improvement  of  the 
land  which  were  to  be  the  basis  of  the  title 
under  the  Act  of  1807,  were  under  British  sanc- 
tion. How,  then,  did  such  occupancy  of  prop- 
erty, undoubtedly  within  the  territorial  limits 
of  the  United  States,  become  the  foundation  of 
a  grant  by  our  government?  The  Treaty  of 
ITM,  which  provided  for  the  evacuation  of  all 
places  within  our  territory  occupied  by  the 
British  troops,  required,  in  its  second  section, 
that  traders  and  settlers  should  be  protected  in 
the  enjoyment  of  their  property,  and  should  be 
free  to  settle  the  same  or  retain  it  for  their  own 
benefit.  This  obligation,  assumed  by  the  Trea- 
ty, was  recognized  and  discharged  by  the  Act 
of  1807,  as  far  as  that  Act  extended,  and  the 
titles  thus  acquired  were  not  mere  gratuities, 
but  had  for  their  consideration  all  stipulations 
in  the  Treaty  which  our  government  regarded 
as  beneficial  to  itself.  In  respect  to  their  con- 
sideration, these  titles  stand  upon  the  same 
footing  as  any  others  which  have  been  acknowl- 
edged and  confirmed  by  our  government,  under 
any  of  the  treaties  by  which  we  have  acquired 
territory,  and  by  which  we  become  bound  to 
acknowledge  and  perfect  the  titles  initiated 
under  the  former  government.  ■ 

When  an  individual  has  acquired  a  title  from 
our  government  under  the  obligation  of  a  treaty 
with  a  foreifm  nation,  and  therefore  for  a  con- 
sideration which  that  foreign  nation  has  given, 
we  would  not  expect  our  own  government  to 
make  the  title,  so  acquired,  a  ground^  for  ex- 
cluding that  citizen  from  any  benefit  conferred 
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upon  a  class  of  citizens  in  a  distant  part  of  the 
country,  upon  altogether  different  considera- 
tions, when  he  belongs  to  the  class  intended  to 
be  benefited,  and  has  himself  given  the  con- 
sideration for  the  benefit.  It  would  appear  tr» 
be  an  unnatural  supposition  that  such  was  ever 
the  design  of  owr  government. 

The  language  of  the  Act  of  1823,  which  ex- 
cludes from  the  benefit  of  the  grant  those  who 
have  obtained  previous  confirmations  or  dona- 
tions, does  not  require  such  construction  as 
would  exclude  a  person  claiming  property  in 
Michigan  under  the  Act  of  1807.  A  title  to 
property  in  Michigan  under  that  Act  is  not  a 
donation,  for  it  rests  upon  the  considerations 
that  moved  two  sovereign  powers  to  the  con- 
clusion of  a  Treaty.  The  term  "confirmation" 
is  applied  in  different  Acts  of  Congress  to  titles 
of  different  origin.  In  the  second  section  of  the 
Act,  3d  March,  1807,  in  relation  to  land  titles 
in  Louisiana,  it  is  used  with  'reference  [*364 
to  titles  where  there  is  no  other  foundation  for 
the  claim  than  possession.  2  United  States  Stat. 
440.  In  the  first  section  of  the  Act  13th 
June,  1812  (2  United  States  Stat.  748),  it  is  ap- 
plied in  like  manner  to  rights,  titles,  and  claims, 
resting  onlj  upon  possession.  There  are  very 
many  acts  in  which  the  term  is  used  for  the 
purpose  of  perfecting  claims,  when,  according 
to  law,  the  person  in  possession  of  the  property 
had  no  title  to  it,  or  right  to  the  possession,  and 
therefore,  in  such  case,  the  confirmation  is  a 
mere  gratuity. 

The  counsel  for  the  appellees  thus  briefly 
noticed  the  point  in  question: 

The  claims  confirmed  to  Forsyth,  at  Gross 
Point,  under  the  Act  of  the  3d  March,  1807, 
are  of  the  same  class  and  character  as  the  one 
which  he  now  seeks  to  enforce  in  Peoria.  Set- 
tlement and  occupation  were  necessary  to  es- 
tablish the  validity  of  both.  No  other  claim, 
equitable  or  legal,  is  advanced  in  favor  of 
either.  In  the  one  case,  the  right  depends  up- 
on a  settlement  prior  to  the  1st  day  of  January, 
1813;  in  the  other,  upon  a  settlement,  and  con- 
tinued occupancy,  from  before  the  1st  day  of 
July,  1796,  to  the  passage  of  the  Act  of  3d 
March,  1807.  In  either  case,  at  the  time  of 
the  passage  of  the  Acts,  had  the  settlers  or  oc- 
cupants any  title  to  the  lands,  derived  from  any 
source  which  the  government  of  the  United 
States  were  legally  or  morally  boimd  to  respect. 
Both  were  gratuities — mere  boons;  not  at  all 
allied  to  those  cases  where  grants,  concessions, 
or  donations  have  been  made  by  the  officers  of 
foreign  governments,  imder  the  authority  of 
such  governments,  previous  to  the  time  of  the 
acquisition  of  the  territory  in  which  they  were 
located  by  the  United  States. 

It  is  apparent  that  the  object  and  design  of 
the  reservation  in  the  ^ct  of  1823,  was  to  pre- 
vent anyone  from  becoming  the  recipient  of 
the  bounty  of  the  government,  in  lands  or 
lots,  more  than  once;  and  it  is  not  confined  in 
its  operation  to  any  special  location,  or  par- 
ticular class  of  cases. 

Mr.  Justice  Catron  delivered  the  opinion  of 
the  court: 

The  bill  seeks  to  set  aside  a  patent  to  the 
legal  representatives  of  Thomas  Forsyth,  be- 
cause he  had  obtained  from  the  United  States 
two  other  donations  of  land  situated  in  Michigan, 
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previous  to  his  donation  of  the  village  lot  in 
Peoria:  and  it  is  alleged  that  for  this  reason 
his  donation  certificate  and  patent  were  fraudu- 
lent, as  against  the  complainants,  and  should 
not  be  set  up  to  their  prejudice;  and  so  the 
court  below  held. 

Waiving,  for  the  present,  all  consideration 
of  the  fact  that  Forsyth  claimed  the  village  lot 
as  assignee  of  Maillet,  who  had  not  obteined 
any  previous  ''confirmations  or  donations;** 
365*]  and  *second;  that  the  patent  to  Bo- 
gardus  was  made  subject  to  the  rights  of  all 
persons  claiming  lots  in  Peoria,  under  the  Act 
of  1823;  and  placing  the  case  on  the  ground 
that  the  Circuit  Court  did,  and  then,  how  does 
the  claim  to  relief  stand? 

It  was  assumed  by  the  court  below,  that  For- 
syth had  received,  as  a  donation,  the  two  tracts 
of  land  in  Michigan,  within  the  meaning  of 
the  Act  of  1823.  That  the  Act  contemplated 
a  donation  we  think  is  true. 

A  donation  is  a  gift  and  gratuity,  and  not  a 
grant  of  land  founded  on  a  consideration,  as 
where  the  government  is  bound  to  make  it  by 
treaty  stipulation  conferring  mutual  benefits. 
Thomas  Forsyth  and  his  family  were  Canadian 
settlers  and  British  subjects,  residing  on  our  side 
of  the  line,  established  by  the  Treaty  of  Peace 
of  1783;  they  professed  allegiance  to  Great 
Britain,  as  all  that  population  did  at  the  date 
of  Jay*s  Treaty,  in  1794,  and  up  to  July,  1796. 

By  the  sixth  article  of  the  Treaty  of  1783,  it 
was  provided  that  no  one  should  suffer  by  rea- 
son that  they  took  part  with  Great  Britain  in 
the  war,  "in  person  or  property.** 

As  Great  Britain  held  possession  of  the  coun- 
try in  Michigan,  regardless  of  the  Treaty  of 
1783,  a  principal  object  of  Jay*s  Treaty  was  to 
obtain  actual  possession,  and  to  do  this  it  was 
necessary  to  secure  the  removal  of  the  British 
troops,  and  an  evacuation  of  the  military  posts 
of  that  power  from  oiur  side  of  the  line. 

The  second  article  expressly  provided  for 
these  objects,  and  at  the  same  time,  and  as 
matter  of  justice,  it  was  declared,  that  all  set- 
tlers and  traders,  within  the  precincts  or  juris- 
diction of  said  posts  shall  continue  to  enjoy, 
unmolested,  all  their  property  of  every  kind, 
and  shall  be  protected  therein  by  the  American 
government;  that  they  may  sell  their  lands  and 
houses,  or  retain  the  property  thereof  at  discre- 
tion; and  that  those  who  continue  in  the  coun- 
try for  one  year,  after  the  date  of  the  Treaty, 
shall  be  considered  as  having  elected  to  become 
citizens  of  the  United  States. 

The  9th  article  is  reciprocal  and  general,  and 
further  provides  that  British  subjects  holding 
lands  in  the  United  States  shall  continue  to 
hold  them,  according  to  the  nature  and  tenure 
of  their  respective  estates  and  titles  therein, 
and  that  they  may  sell  or  devise  the  same  as 
if  they  were  natives.  ' 

As,  from  1783  to  1794,  no  title  could  be  made 
by  Great  Britain  to  lands  on  our  side  of  the 
line,  within  the  jurisdiction  of  the  posts,  it  was 
for  mere  settlers,  to  a  great  extent,  that  the  2d 
article  of  the  Treaty  provided:  persons  residing 
there  usually  having  no  other  evidence  of  title 
than  possession,  improvements,  and  actual  res- 
idence on  the  land. 

To  execute  in  good  faith  this  part  of  the 
S66*l    Treaty,    Congress    provided,    •by    the 
Act  of  March  8, 1807  (sec.  2),  that  to  every  per- 
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son  or  persons  in  possession  at  that  date  of  any 
tract  of  land,  in  his  own  right,  in  Michigan 
Territory,  which  tract  of  land  was  settled,  oc- 
cupied, and  improved  by  him  or  them  prior  ta 
the  1st  day  of  July,  1796,  or  by  some  other 
person  under  whom  he  or  they  held  or  claimcKl 
the  right  of  occupancy  or  possession  thereof, 
and  which  occupancy  or  possession  had  becft 
continued  to  the  time  of  passing  that  Act,  then 
the  said  tract  or  parcel  of  land  thus  possessed, 
occupied,  and  improved,  should  be  granted,, 
and  such  occupant  should  be  confirmed  in  the 
title  to  the  same  as  an  estate  of  inheritance  in 
fee  simple. 

The  Act  of  1807  pointed  out  the  mode  by 
which  those  seeking  title  under  it  should  pro- 
ceed. Forsyth*s  two  claims  were  brought  strict- 
ly within  the  terms  of  the  Act;  he  got  certifi- 
cates from  the  commissioners  to  that  efiTect, 
and  in  1811  obtained  his  patents. 

The  larger  tract  of  600  acres  he  claimed  by 
a  deed  of  conveyance  from  his  father,  William 
Forsyth ;  and  the  other  tract  for  336  arpents  he 
held,  as  one  of  his  father's  heirs,  by  a  deed  of 
partition.  Both  tracts  front  on  lake  St.  Clair, 
and  were  within  the  jurisdiction  of  the  British 
posts. 

We  suppose  it  is  free  from  controversy,  that 
these  two  tracts  of  land  were  the  property  of 
Thomas  Forsjrth,  in  1807,  by  virtue  of  the 
Treaty  of  1794,  and  just  as  plainly  property 
as  lands  held  by  a  concession  in  Louisiana, 
under  the  Spanish  government,  by  force  of  the 
Treaty  of  1803. 

In  neither  case  could  a  donation  be  assumed 
to  have  been  made.  As  Forsyth  obtained  no 
donation  in  Michigan,  he  was  not  within  the 
prohibition  prescribed  by  the  Act  of  1823  to 
settlers  in  the  Village  of  Peoria,  and  therefore, 
the  decree  below  must  be  reversed,  and  the  bill 
dismissed,  but  without  prejudice  to  either  party, 
in  prosecuting  and  defending  the  suit  at  law, 
sought  to  be  enjoined  by  the  bill,  in  regard  to 
matters  not  hereby  decided. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Illinois, 
and  was  argued  by  counsel;  on  consideration 
whereof,  it  is  now  here  ordered,  adjudged  and 
decreed  by  this  court,  that  the  decree  of  the 
said  Circuit  Court  in  this  cause  be,  and  the 
same  is  hereby  reversed,  with  costs;  and  that 
this  cause  be,  and  the  same  is  hereby  remanded 
to  the  said  Circuit  Court,  with  directions  to  dis- 
miss the  bill  of  complaint  without  prejudice  to 
either  party,  in  prosecuting  and  defending  the 
suit  at  law,  sought  to  be  enjoined  by  the  bill, 
in  regard  to  matters  not  hereby  decided. 


•THE   EXECUTORS    OF   JOHN   Mc-    [•167 
DONOGH,  Deceased,  et  al., 

V. 

MART  MURDOCH  et  al.,  Heirt  of  John  Me- 

Donogh,  Deceased. 

Construction  of  will  devising  property  to  mn- 
niciiMil  corporations  of  Baltimore  and  New 
Orleans — ^impossible  conditions,  and  those 
contrary  to  law,  are  as  though  not  written — 
legacy  is  free  from  an  invalid  charge  thereon. 
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HcDonoffli,  a  citizen  of  Lonlslana,  made  a  will, 
In  which,  after  bequeathing  certain  legacies  not  In- 
▼olyed  In  the  present  controversy,  he  gave,  willed 
and  beqaeathed  all  the  rest,  residue  and  remainder 
of  his  property  to  the  corporations  of  the  cities  of 
New  Orleans  and  Baltimore  forever,  one  half  to 
each,  for  the  education  of  the  poor  in  those  cities. 

The  estate  was  to  be  converted  Into  real  prop- 
erty, and  managed  by  six  agents,  three  to  be  ap- 
pointed by  each  city. 

No  alienation  of  this  general  estate  was  ever  to 
take  place,  under  penalty  of  forfeiture,  when  the 
States  of  Maryland  and  Louisiana  were  to  become 
his  residuary  devisees  for  the  purpose  of  educat* 
tng  the  poor  of  those  States. 

Although  there  is  a  complexity  In  the  plan  by 
which  the  testator  proposed  to  effect  his  purpose, 
yet  his  intention  Is  clear  to  make  the  cities  his  leg- 
atees; and  his  directions  about  the  agency  are 
merely  subsidiary  to  the  general  objects  of  his 
will,  and  whethqr  legal  and  practicable,  or  other- 
wise, can  exert  no  Influence  over  the  question  of 
Its    validity. 

The  City  of  New  Orleans,  being  a  corporation  es- 
tablished by  law,  has  a  right  to  receive  a  legacy 
for  the  purpose  of  exercising  the  powers  which 
have  been  granted  to  it,  and  amongst  these  powers 
and  duties  is  that  of  establishing  public  schools 
for  gratuitous  education. 

The  civil  and  English  law  upon  this  point  com- 
pared. 

'J*he  dispositions  of  the  property  In  this  will  are 
not  ''substitutions,  or  fidei  commissa,"  which  are 
forbidden  by  the  Louisiana  Code. 

The  meaning  of  those  terms  explained  and  de- 
fined. 

The  testator  was  authorized  to  define  the  use  and 
destination  of  his  legacy. 

The  conditions  annexed  to  this  legacy,  the  prohi- 
bition to  alienate  or  to  divide  the  estate,  or  to  sep- 
arate In  Its  management  the  Interest  of  the  cities, 
or  their  care  and  control,  or  to  deviate  from  the 
testator's  scheme,  do  not  Invalidate  the  bequest, 
because  the  Louisiana  Code  provides  that  "In  all 
dispositions  Inter  vivos  and  mortis  causa,  Impos- 
slbfe  conditions,  those  which  are  contrary  to  the 
laws  or  to  morals  are  reputed  not  written.** 

The  difference  between  the  civil  and  common 
law.  upon  this  point,  examined. 

The  City  of  Baltimore  is  entitled  and  empowered 
to  receive  this  legacy  under  the  laws  of  Maryland ; 
and  the  laws  of  Louisiana  do  not  forbid  It.  The 
article  In  the  Code  of  the  latter  State,  which  says 
that  "Donations  may  be  made  In  favor  of  a 
stranger,  when  the  laws  of  his  country  do  not  pro- 
hibit similar  dispositions  In  favor  of  a  citizen  of 
this  State,**  does  not  most  probably  apply  to  the 
citizens  or  corporations  of  the  States  of  the  Union. 
Moreover,  the  laws  of  Maryland  do  not  prohibit 
similar  dispositions  in  favor  of  a  citi2en  of  Loui- 
siana. 

The  destination  of  the  legacy  to  pabllc  ases  In 
the  City  of  Baltimore,  does  not  affect  the  valid  op- 
tratlon  of  the  bequest  In  Lonlslana. 

The  cities  of  New  Orleans  and  Baltimore,  having 
the  annuities  charged  opon  their  legacies,  would 
be  benefited  by  the  invalidity  of  these  legaciet. 
Upon  the  question  of  their  validity,  this  court  ex- 
presses no  opinion.  But  the  parties  to  this  salt, 
viz. :  the  heirs  at  law,  could  not  claim  them. 

In  case  of  the  failure  of  the  devise  to  the  cities, 
the  limitation  over  to  the  states  of  Maryland  and 
Lonlslana  would  have  been  operative. 

THIS  was  an  appeal  from  the  Circuit  Court 
of  the  United  States  for  the  Eastern  Dis- 
trict of  Louisiana,  sitting  as  a  court  of  equity. 

The  bill  was  filed  by  the  appellees,  as  the 
heirs  at  law  of  John  McDonogh,  to  set  aside 
his  will. 

The  will  itself  is  too  long  to  be  inserted  in 
this  report  of  the  case;  it  would,  of  itself,  oc- 
cupy more  than  thirty  printed  pages.  The  re- 
porter adopts  the  following  statement  of  it, 
368*]  made  out  by  'the  following  French  ju- 
rists, whose  opinion  was  requested  upon  the 

tJoTR. — Devise  to  corporation :  power  to  take 
by  devise  and  bequest ;  subseqnent  incorporation  as 
to  such  power.  See  note  to  Baptist  Ass'n  v.  Hart, 
4  L.  ed.  U.  S.  499. 

Municipal  corporation  as  trustee  of  a  charity-^ 
•ee  note.  14  L.B.A.  60. 
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whole  case,  viz:  Coin-Delisle,  Advocate,  late 
of  the  Council  of  the  order  of  Advocates  of 
Paris;  Delangle,  late  Bastonier  of  the  Order 
of  Advocates  of  Paris;  Giraud,  LL.D.,  a 
member  of  the  National  Institute;  Duranton 
P6re,  Advocate,  Professor  in  the  Law  Faculty 
of  Paris;  Marcad^,  Advocate,  late  Advocate  in 
the  Court  of  Cassation. 

Statement  of  the  facts  of  the  case. 

John  McDonogh,  a  native  of  Baltimore,  an 
inhabitant  of  McDonoghville,  State  of  Louisi- 
ana, made  his  olographic  will  at  McDonogh- 
ville aforesaid,  on  the  29th  of  December,  1838, 
according  to  the  forms  prescribed  by  the  local 
law. 

No  question  is  raised  about  the  form  of  the 
instrument;  nor  could  it  be  otherwise.  The 
Civil  Code  of  Louisiana  gives  every  man  the 
right  of  making  an  olographic  will.  Such  a 
will,  in  Louisiana,  as  in  France,  is  one  written 
by  the  testator  himself;  and  in  order  to  be 
valid,  it  must  be  entirely  written,  dated,  and 
signed  by  the  testator's  own  handl  Art.  1581. 
This  kind  of  will  is  subject  to  no  other  form 
and  may  be  made  anywhere,  even  out  of  the 
State.  (Same  art.)  These  are  the  same  rules 
as  those  contained  in  arts.  970  and  999  of  the 
French  Civil  Code. 

John  McDonogh  died  in  October,  1850.  His 
will  was  proved  in  due  form  of  law. 

This  will  has  been  printed  at  New  Orleans, 
at  full  length,  with  the  testator's  instructions 
appended,  imder  the  title  of  "The  last  Will 
and  Testament  of  John  McDonogh,  late  of 
McDonoghville,  State  of  Louisiana,  also  his 
Memoranda  of  Instructions  to  his  Executors, 
etc."  We  do  not  mean  to  give  it  here  in  ex- 
tenso,  deeming  a  synopsis  of  it  quite  sufficient 
for  our  purpose. 

The  testator,  after  having  called  on  the  holy 
name  of  God,  commences,  by  declaring  that  he 
was  never  married,  and  that  he  has  no  heirs  liv- 
ing, either  in  the  ascending  or  the  descending 
line.  So  that,  according  to  the  laws  of  the 
State,  his  power  of  willing  away  his  property 
was  unlimited.    Civil  Code  of  Louisiana,  1483. 

He  orders  that,  immediately  after  his  death, 
an  inventory  shall  be  made  of  his  property,  by 
a  notary  public,  assisted  by  two  or  more  per- 
sons, whom  his  executors  shall  appoint;  the 
same  to  be  done  on  oath. 

First  comes  a  devise  to  the  children  of  his 
sister  Jane,  the  widow  of  Mr.  Hamet,  of  Bal- 
timore, of  land  which  he  purchased  on  the 
29th  of  February,  1810,  of  one  John  Payne, 
in  Baltimore  County.  This  lot,  containing  ten 
acres,  more  or  less,  together  with  the  improve- 
ments, goes  to  his  nephews  aforesaid,  a  life  es- 
tate in  the  same  being,  however,  reserved  to 
their  mother. 

*He  also  bequeaths  to  his  said  sister,  [*369 
widow  Hamet,  $6,000,  recommending  to  her  so 
to  place  the  capital  as  to  make  the  interest 
support  her  in  her  old  age. 

He  then  bequeaths  their  freedom  to  certain 
slaves,  fixes  a  fifteen  years'  term  of  service  to 
be  performed  by  certain  others  on  his  planta- 
tions, and  orders  the  remainder  of  his  black 
people  to  be  sent  to  Liberia  by  the  American 
Colonization  Society. 

And  now,  in  language  expressive  of  piety  to- 
wards God,  and  charity  towards  mankind,  the 
testator  (after  having  made  these  deductions 
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for  his  sister,  Mrs.  Hamet,  for  the  children  of 
his  sister,  and  for  the  freedom  of  a  certain 
number  of  slaves)  goes  on  to  lay  down  what 
may  be  called  emphatically  his  will. 

He  gives,  wills  and  bequeaths,  all  the  rest, 
residue,  and  remainder  of  his  estate,  real 
and  personal,  present  and  future,  as  well  that 
which  is  now  his,  as  that  which  may  be  ac- 
quired by  him  hereafter,  at  any  time  previous 
to  his  death,  and  of  which  he  may  die  pos- 
sessed, of  whatsoever  natiure  it  may  be,  and 
wheresoever  situate,  unto  the  Mayor,  Aldermen 
and  Inhabitants  of  New  Orleans,  his  adopted 
city,  and  the  Mayor,  Aldermen  and  Inhab- 
itants of  Baltimore,  his  native  city,  and  their 
successors  forever,  in  equal  portions  of  one 
half  to  each  of  said  cities  of  New  Orleans  and 
Baltimore. 

He  wills,  at  the  same  time,  that  the  entire 
mass  of  property  thus  bequeathed  and  devised, 
shall  remain  charged  with  several  annuities  or 
sums  of  money,  U>  be  paid  by  the  devisees  of 
his  general  estate,  out  of  the  rents  of  said  es- 
tate. 

He  adds,  that  the  legacies  to  the  two  cities 
are  for  certain  purposes  of  public  utility,  and 
especially  for  the  establishment  and  support  of 
free  schools  in  said  cities  and  their  respective 
suburbs  (including  the  town  of  McDonogh,  as  a 
suburb  of  New  Orleans),  wherein  the  poor,  and 
the  poor  only,  of  both  sexes,  of  all  classes  and 
castes  of  color,  shall  have  admittance,  free 
of  expense,  for  the  purpose  of  being  instructed 
in  the  knowledge  of  the  Lord,  and  in  reading, 
writing,  arithmetic,  history,  geography,  and 
singing,  etc.,  etc. 

This  is  the  principal  object  of  the  testator's 
bounty,  as  appear  by  the  words  which  usher  in 
the  general  devise:  *'And  for  the  more  general 
diffusion  of  knowledge,  and  consequent  well- 
being  of  mankind,  convinced  as  I  am  that  I  can 
make  no  disposition  of  these  worldly  goods 
which  the  Most  High  has  been  pleased  so  boun- 
tifully to  place  under  my  stewardship,  that  will 
be  so  pleasing  to  him,  as  that  by  which  the  poor 
will  be  instructed  in  wisdom,  and  led  into  the 
path  of  virtue  and  happiness,  1  give,"  etc. 

For  the  execution  of  his  will,  and  with  the 
unequivocal  intent  of  increasing  his  real  estate, 
370*]after  his  death,  the  testator  appoints  •ex- 
ecutors, to  whom  he  gives  the  seisin  of  all  his 
personal  estate,  corporeal  and  incorporeal,  and 
clothes  them  with  the  most  extensive  powers, 
without  the  interference  of  judicial  or  extra- 
judicial authority. 

As  relates  to  his  real  estate,  such  as  it  will  be 
found  to  be  at  his  death,  which  estate  he  has 
just  devised  to  the  cities  of  New  Orleans  and 
Baltimore,  he  expressly  forbids  the  Mayor,  Al- 
dermen and  Inhabitants  of  each  of  the  cities, 
and  their  successors,  ever  to  alienate  or  sell 
any  part  thereof;  but  the  cities  shall  let  the  lots 
improved  with  houses,  to  good  tenants,  by  the 
month  or  year;  they  shall  let  the  unimproved 
lots  in  New  Orleans,  its  suburbs,  town  of  Mc- 
Donogh, or  elsewhere,  for  a  term  not  to  exceed 
twenty-five  years  at  any  one  time,  the  rent  pay- 
able monthly  or  Quarterly,  and  to  revert  back, 
at  the  end  of  said  time,  with  all  the  improve- 
ments thereon,  free  of  cost,  to  the  lessors;  and 
as  to  the  lands,  wherever  situate,  in  the  differ- 
ent parishes  of  the  State,  the  cities  shall  lease 
them  in  small  tracts,  for  a  term  not  to  exceed 
one  to  ten  years,  revertible  back  with  their  im- 
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provements,  to  be  re-leased  for  a  shorter  time 
and  at  higher  rates. 

As  concerns  his  personal  estate  (which,  as  we 
have  seen  in  the  general  bequest  above,  also  be- 
longs to  the  cities  of  New  Orleans  and  Balti- 
more), the  testator  instructs  his  testamentary 
executors  to  invest  his  personal  estate  of  all 
kinds,  as  well  as  the  amount  of  all  debts  owing 
to  him,  as  fast  as  they  are  received,  together 
with  the  interest  and  increase,  in  real  es- 
tate of  a  particular  description,  to  wit: 
lots  of  groimd,  improved  and  unimproved,, 
lying  in  the  CSty  or  suburbs  of  New  Or- 
leans, and  to  hand  over  said  real  estate^ 
with  the  title  deeds,  to  the  commissioners  and 
agents  of  his  general  estate,  so  that,  by  said 
means,  the  whole  of  his  estate,  rkaA  and  personal,, 
shall  become  a  permanent  fund  on  interest,  as  it 
were  ( viz. :  a  fund  in  real  estate  affording  rents ) ; 
no  part  of  which  fund  shall  ever  be  touched,, 
divided,  sold  or  alienated,  but  shall  forever  re- 
main together  as  one  estate,  termed  in  his  will 
"the  general  estate,"  and  be  managed  as  here- 
inafter directed.  The  net  amount  of  the  reve- 
nues collected  annually  shall  be  divided  eaually„ 
half  and  half,  between  the  two  cities  of  New 
Orleans  and  Baltimore,  by  the  commissioners 
and  agents  of  the  general  estate,  after  paying 
the  several  annuities  and  sums  of  money  here- 
inafter provided  for,  and  applied  forever  to  the 
purposes  for  which  it  is  intended. 

The  testator,  dividing  into  eight  equal  por- 
tions the  revenues  of  his  estate,  thus  made  up 
of  the  immovables  left  at  his  decease,  and  of 
those  which  shall  be  acquired  by  his  executors, 
with  the  aid  of  his  personalty  and  the  interest 
accruing  on  his  'credits,  gives  and  be-  [*3  71 
queaths  the  first  eighth  part  of  the  net  yearly 
revenue  of  the  whole,  during  forty  years,  to 
the  American  Colonization  Society  for  coloniz- 
ing the  free  people  of  color  of  the  United 
States;  but  the  society  shall  not  receive  or  de- 
mand, in  any  one  year,  a  larger  sum  than 
$25,000. 

He  gives  and  beoueaths  the  second  eighth 
part  of  the  net  yearly  revenue  of  the  whole  to 
the  Mayor,  Aldermen  and  Inhabitants  of  the 
City  of  New  Orleans,  until  said  eighth  part  of 
the  net  yearly  revenue  of  rents  shall  amount  to 
the  full  and  entire  sum  of  $600,000;  and  that 
for  the  express  and  sole  purpose  of  establishing 
an  asylum  for  the  poor  of  both  sexes,  and  of 
all  ages  and  castes  of  color. 

He  gives  and  bequeaths  the  third  eighth 
part  of  the  net  yearly  revenue  of  the  whole  to 
the  Society  for  the  Relief  of  Destitute  Orphan 
Boys  of  New  Orleans,  for  the  express  and  sole 
purpose  of  its  being  invested  in  real  estate,  until 
the  annuity  shall  amount  to  the  full  sum  of 
$400,000,  exclusive  of  the  interest  which  may 
nave  accrued  on  it. 

He  gives  and  bequeaths  the  fourth  eighth 
part  of  the  net  yearlv  revenue  of  tne  entire  es- 
tate to  the  Mayor,  Aldermen  and  Inhabitants  of 
the  City  of  Baltimore,  for  the  express  and  sole 
purpose  of  establishing  a  School  Farm,  on  an 
extensive  scale,  for  the  destitute  male  children 
of  Baltimore,  of  every  town  and  villa^  of 
Maryland,  and  of  the  great  maritime  cities  of 
the  United  States  until  the  said  eighth  part 
shall  amount  to  the  sum  of  $3,000,000. 

There  now  remains  the  revenue  of  one  half 
or  four  eights  of  the  revenue  of  what  the  tes- 
tator styles  his  general  estate.    The  two  dtiea 
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of  New  Orleans  and  Baltimore  being  the  prin- 
cipal legatees,  it  is  obvious  that  they  are  entitled 
to  the  four  eighths  not  bequeathed  by  a  partic- 
ular title;  consequently,  it  is  laid  down  that 
until  such  time  as  these  four  annuities,  be- 
queathed under  a  particular  title,  shall  have 
been  paid  off  and  expire,  the  cities  of  New  Or- 
leans and  Baltimore  shall  receive,  for  the  estab- 
lishment and  support  of  said  free  schools,  one 
half  only  of  the  net  yearly  revenue  of  rents  of 
tke  general  estate,  and  no  more. 

Moreover,  the  total  amount  to  be  received  by 
Mch  of  the  legatees  of  one  eighth  of  the  rev- 
enue, imtil  the  respective  sums  of  $25,000, 
$600,000,  $400,000,  or  $3,000,000  are  realized, 
shows  that  one  of  the  annuities  is  to  determine 
before  the  others  are  paid  off.  The  testator, 
therefore,  orders  that,  as  soon  as  any  one  of  the 
axmuities  shall  be  filled  and  paid  off,  the  pro- 
portions of  the  net  yearly  revenue  of  rents  of 
the  general  estate,  which  were  payable  under 
the  extinct  annuity,  shall  go  and  be  payable 
to  the  annuity  bequeathed  to  the  City  of  Balti- 
S72*]  more  for  *the  establishment  of  a  School 
Farm;  so  that  the  $3,000,000  may  be  made 
up  in  as  short  a  space  of  time  as  possible.  It 
will  not  be  till  the  full  and  entire  discharge  of 
the  annuities,  that  the  two  cities  will  divide 
betweei\  them  the  net  yearly  revenue  of  rents 
of  the  general  estate. 

We  will  now  turn  our  attention  to  the  means 
and  devices  adopted  by  the  testator  to  improve 
the  condition  of  his  particular  legatees. 

He  forbids  the  alienation  of  the  real  estate 
which  he  leaves  at  his  death  to  the  two  cities; 
and  points  out  how  the  houses  shall  be  let  for 
short  terms,  the  unimproved  lots  let  for  twenty- 
five  years,  at  most,  so  as  to  be  revertible,  to- 
gether with  all  improvements,  to  the  mass  of 
his  estate;  and  the  lands  leased  out,  so  as  to 
bring  in  returns  more  and  more  ample. 

He  also  orders  his  testamentary  executors  to 
invest  his  personalty  in  houses  and  building 
lots  in  New  Orleans  and  its  suburbs. 

He  has  not  ordered  anything  of  the  kind  for 
the  $25,000  of  the  Colonization  Society  (first 
eighth).  The  sum  is  a  small  one  and  can  be 
paid  off  in  a  short  time. 

But  as  respects  the  Society  for  the  Belief 
of  Destitute  Orphans  (third  eighth),  he  gives 
this  third  eighth  part  of  the  revenues  to 
be  first  deposited  in  one  or  more  of  the 
banks  in  New  Orleans,  which  allow  interest 
on  deposits;  and  then  always  with  the  appro- 
bation of  the  Mayor,  Aldermen  and  Inhabit- 
ants of  New  Orleans,  who  shall  become  parties 
to  the  deeds,  the  said  society  shall  invest  the 
money,  as  good  purchases  offer,  in  houses  and 
lots  lying  in  New  Orleans  and  its  suburbs,  so 
that  such  real  estate,  once  acquired,  shall  be 
inalienable  and  shall  forever  be  retained  and 
held  by  it,  and  remain  its  property,  in  order 
that  the  revenue  of  the  said  real  estate  may  be 
•ufBcient  for  the  support  of  the  institution. 

With  respect  to  the  particular  legacy  be- 
qneathed  to  the  City  of  New  Orleans,  for  the 
purpose  of  establishing  an  Asylum  for  the 
Poor  (second  eighth),  he  orders  that  annually 
or  semi-annually  the  amount  of  the  fractions  of 
eighths  be  invested,  as  the  commissioners  re- 
ceive it,  in  bank  stocks  or  other  good  securities 
on  landed  estate,  on  interest,  so  that  the  capital 
of  $3,000,000  may  be  thereby  augmented  up 
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to  the  time  when  the  last  of  the  annuity  shall  * 
be  received  from  the  general  estate;  that  after 
this  period  (or  even  earlier,  if  a  favorable  op- 
portunity occur),  one  third  of  the  whole  (not 
more)  be  invested  in  the  purchase  of  landed 
estate,  in  the  erection  of  buildings,  and  the  fur- 
nishing of  necessary  articles;  and  the  remain- 
der, or  two  thirds  at  least,  invested  in  the  pur- 
chase of  such  houses  and  building  lots,  in  New- 
Orleans  and  its  suburbs,  as  will  probably 
^greatly  augment  in  value;  which  real  [*373 
estate,  when  purchased,  shall  never  be  alienated, 
but  a  permanent  revenue  derived  therefrom  for 
the  support  of  the  institution. 

Again,  as  regards  the  particular  legacy  be- 
queathed to  the  City  of  Baltimore  for  a  School 
Farm  (fourth  eighth),  which  legacy  is  to  reach 
the  amount  of  $3,000,000,  to  he  taken  out  of 
the  eighth  charged  therewith,  and  out  of  the 
other  three  eighths  as  soon  as  the  other  three 
legacies  are  finally  paid  off,  the  fund  must  be 
increased  as  it  is  received,  by  investing  the 
moneys  in  bank  stocks,  or  other  good  securities 
on  landed  estate,  on  interest;  and  this  capital, 
with  its  increase,  shall  be  invested,  for  one  sixth 
part  at  the  utmost,  in  the  purchase  of  such 
land,  animals  and  agricultural  implements  as 
the  institution  shall  need;  and  the  other  five 
sixths  invested  in  the  purchase  of  houses  and 
building  lots  situated  in  the  City,  suburbs,  and 
vicinage  of  Baltimore,  or  of  tracts  of  land  in 
its  immediate  neighborhood,  viz.:  such  lots  or 
lands  (to  be  all  purchased  under  fee  simple 
titles)  as  will  probably  greatly  augment  in 
value.  And  in  this  instance,  too,  the  real  estate, 
when  purchased,  is  never  to  be  sold  or  alien- 
ated, but  is  to  remain  forever  the  property  of 
the  institution,  to  the  end  that  a  permanent 
revenue  may  be  derived  therefrom. 

We  will  ])ow  examine  the  measures  taken  by 
the  testator  to  prevent  the  cities  from  giving 
the  moneys  a  different  destination  from  that 
prescribed  by  the  testator. 

Not  content  with  appointing  testamentary 
executors,  McDonogh,  wishing  to  debar  the 
city  corporations  from  the  handling  of 
moneys,  has  ordered  that  there  be  commis- 
sioners of  his  estate,  having  a  principal  and 
central  office  in  the  City  of  New  Orleans, 
where  all  the  muniments  and  papers  relating  to 
his  affairs  may  be  kept,  as  well  for  the  Asylum 
for  the  Poor,  for  the  investment  of  the  moneys 
due  to  the  Orphan  Relief  Society,  for  the 
School  Farm  of  Baltimore,  as  for  the  manage- 
ment of  the  general  estate,  or  fund  for  the 
educdtion  of  the  poor.  These  commissioners  are 
to  have  the  sole  management  of  the  general 
estate,  the  leasing  and  renting  of  its  lands  and 
houses,  the  cultivating  of  its  estates,  the  col- 
lecting of  its  rents,  the  paying  of  the  annuities 
bequeathed  as  above,  and  are  to  do  all  acts 
necessary  to  its  full  and  perfect  management. 

These  commissioners  cannot  be  members  of 
the  Gty  Councils;  but  they  shall  be  appointed 
by  the  City  Councils  of  New  Orleans,  as  re- 
gards the  Asylum  for  the  Poor;  by  the  Mayor 
and  City  0)uncils,  as  respects  the  School  Farm 
at  Baltimore,  with  the  style  of  Directors;  by 
the  respective  City  C>>uncils  of  New  Orleans 
and  Baltimore,  as  to  the  management  of  the 
fund  for  the  education  of  the  poor. 

*New  appointments  shall  be  made  an-  [*374 
nually,  on  a  day  fixed  by  the  will. 
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The  City  Ck)imcils  shall  have  a  supervision 
over  their  operations;  and  to  them  the  com- 
missioners are  liable  for  the  performance  of  all 
their  duties,  and  must  annually  render  an  ac- 
count of  their  administration. 

Besides  these  commissioners,  each  city  shall 
have  agents  on  the  spot  to  represent  its  com- 
missioners; and  these  agents  shall  also  be  ap- 
pointed by  the  Mayors  and  City  Coimcils. 

And  after  the  payment  of  the  annuities,  the 
respective  commissioners,  or  the  agents  rep- 
resenting them,  shall  receive  one  moiety  of  the 
net  revenue  of  the  year,  to  be  disposed  of  con- 
formably to  th^  will. 

As  for  the  purchases  to  be  made,  before  the 
full  payment  of  the  annuities  by  the  Commis- 
sioners of  the  Asylum  of  the  Poor,  they  must 
be  approved  by  the  Mayor  and  City  Councils 
of  New  Orleans.  The  same  rule  is  laid  down 
for  the  purchases  to  be  made  by  the  Directors 
of  the  School  Farm.  They  must  be  ap- 
proved by  the  Mayor  and  City  Council  of  Bal- 
timore. 

The  testator  recommends  to  the  Commis- 
sioners of  the  Asylum  for  the  Poor  to  apply  to 
the  Legislature  of  the  State  of  Louisiana  for 
an  Act  of  Incorporation,  subject  always,  how- 
ever, to  the  conditions  provided  for  in  the  will. 
He  has  also  recommended,  in  the  same  language 
and  under  the  same  conditions,  to  the  Directors 
of  the  Farm  School,  to  apply,  for  the  same  pur- 
pose, to  the  Legislature  of  the  State  of  Mary- 
land. He  recurs  to  the  same  idea,  using  the 
same  phraseology;  and  with  the  intent,  no 
doubt,  that  his  general  estate  should  become  a 
juridical  person,  he  also  recommends  to  the 
commissioners  to  sue  out  an  act  of  incorpora- 
tion for  said  general  estate,  always  subject  to 
the  conditions  laid  down  in  the  will. 

We  omit  a  variety  of  minute  regulations  con- 
oeming  the  publication  of  the  annual  accounts, 
the  building  and  locality  of  school  houses  and 
residences  for  teachers,  the  school  organiza- 
tion, the  immense  lands  for  the  Poor  ^ylum, 
together  with  the  high-flown  disquisitions  in 
which  the  testator  indulges.  All  this  matter 
•appears  to  be  foreign  to  the  controversy.  The 
whole  may  be  reduced  to  these  few  words: 
"The  cities  are  the  devisees;  but  the  adminis- 
tration of  the  property  devised  shall  be  carried 
on  forever  by  commissioners  appointed  by  the 
cities,  and  accountable  to  them;  and  it  shall  be 
the  duty  of  said  commissioners  to  hand  over 
the  moneys  to  the  new  public  institutions  which 
the  testator  orders  to  be  created." 

The  testator  goes  on  to  say:  ''No  compro- 
mise shall  ever  take  place  between  the  Mayor, 
875*]  Aldermen  and  Inhabitants  of  *Balti- 
more,  and  those  of  New  Orleans,  or  their  suc- 
<sessor8,  in  relation  to  their  respective  rights  to 
my  general  estate." 

"Neither  party  shall  receive  from  the  other, 
by  agreement,  a  certain  sum  of  money  annual- 
ly, or  otherwise,  for  its  respective  proportions. 
Neither  party  shall  sell  its  respective  rights, 
under  this  will,  the  general  estate,  to  the  other 
or  to  others;  but  said  general  estate  shall  for- 
ever remain,  and  be  managed,  as  I  have  pointed 
out,  ordered  and  directed. 

"And   should   the   Mayor   and   Aldermen   of 

New  Orleans,  and  the  Mayor  and  Amermen  of 

Baltimore,    combine   together,    and    knowingly 

and    wilfully    violate    any    of    the    conditions 
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hereinbefore  and  hereinafter  directed,  for  the 
management  of  the  general  estate,  and  the  ap- 
plication of  the  revenue  arising  therefrom,  then 
1  give  and  bequeath  the  rest,  residue,  remainder 
and  accumulations  of  my  said  general  estate 
(subject  always,  however,  to  the  payment  of 
the  aforementioned  annuities),  to  the  States  of 
Louisiana  and  Maryland,  in  equal  proportions, 
to  each  of  said  States,  of  half  and  half,  for  the 
purpose  of  educating  the  poor  of  said  States, 
under  such  a  general  system  of  education  as 
their  respective  Legislatures  shall- establish  by 
law  (always  understood  and  provided,  how- 
ever, that  the  real  estate  thus  destined  by  me 
for  said  purpose  of  education,  shall  never  be 
sold  or  alienated,  but  shall  be  kept,  and 
managed  as  they,  the  said  Legislatures  of  said 
States,  shall  establish  by  law,  as  a  fund  yield- 
ing rents  forever;  the  rents  only  of  which 
general  estate  shaU  be  taken  and  expended  for 
said  purpose  of  educating  the  poor  of  said 
respective  States,  and  for  no  other).  And  it  is 
furthermore  my  wish  and  desire,  and  I  hereby 
will,  that  in  case  there  should  be  a  lapse  of 
both  the  legacies  to  the  cities  of  New  Orleans 
and  Baltimore,  or  either  of  them,  wholly  or  in 
part,  by  refusal  to  accept,  or  any  other  cause  or 
means  whatsoever,  then,  both  or  either  of  said 
legacies,  wholly  or  partially  lapsed,  shall  inure, 
as  far  as  it  relates  to  New  Orleans,  to  the  State 
of  Louisiana,  and  as  far  as  it  relates  to  Balti- 
more, to  the  State  of  Maryland,  that  the  Legis- 
latures of  those  States,  respectively,  may  carry 
out  my  intentions,  as  set  forth  in  this  my  will, 
as  far  and  in  the  manner  which  will  appear  to 
them  most  proper." 

In  October,  1852,  the  Jud^e  of  the  District 
Ck)urt,  sitting  as  a  circuit  judge,  passed  the 
following  decree,  viz: 

That  all  that  part  of  the  olographic  wOl  of 
John  McDonogh,  beginning  at  the  second 
paragraph  with  the  words  "It  is  my  will  and  I 
direct  my  executors  (hereinafter  named),  im 
mediately  after  my  death,  to  correspond,"  etc., 
on  the  second  page,  numbered  as  the  sixth 
page  of  the  printed  copy  of  the  will  on  file, 
and  ending  with  the  words  "or  otherways, 
and  held  and  owned  by  said  corporations,"  on 
the  33d  page  of  the  said  printed  copy  of  said 
•will,  being  all  and  every  portion  of  [•STi 
said  will  relative  to  the  City  of  New  Orleans, 
the  City  of  Baltimore,  the  State  of  Louisiana, 
and  the  State  of  Maryland,  the  "general 
estate,"  the  Colonization  Society,  a  projected 
asylum  in  New  Orleans,  the  Society  for  the 
relief  of  Destitute  Orphan  Boys,  a  projected 
school  farm  in  Maryland,  free  public  schools 
in  New  Orleans  and  Baltimore,  and  the  ap- 
pointment of  various  boards  of  commissioners, 
agents,  directors,  etc.,  and  for  the  investment 
and  accumulation  of  the  estate,  be,  and  all 
said  provisions  are,  declared  illegal,  null,  and 
of  no  force  and  effect  whatever;  and  that  as  to 
all  the  estate  of  said  deceased,  except  such  as  if 
disposed  of  in  the  first  paragraph  of  said  will, 
the  deceased  died  intestate,  and  his  estate  fell, 
by  his  death,  to  his  heirs  at  law.  That  com- 
plainants are  heirs  at  law  of  the  deceased  John 
McDonogh,  in  the  following  proportions,  to  wit: 
Maria  Louisa  Ord,  wife  of  Pacificus  Ord;  Laura 
J.  Welsh,  Thomas  Welsh,  Frank  E.  Welsh, 
and  William  P.  Welsh,  minors,  represented  by 
their  guardian,  William  F.  Murdoch,  are  hein 
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of  twelvft  Reventieths  (12-70);  one-half  of  said 
portion  being  for  the  said  Maria  Louisa,  and 
the  other  half  being  equally  divided  between 
said  minors.  Anne  Cole,  Mary  Murdoch,  wife 
of  William  F.  Murdoch;  Eliza  Hayne,  wife  of 
George  Hayne;  George  F.  Cole,  Louisa  Sheffey, 
wife  of  Hugh  W.  Sheffey,  and  the  children 
of  Margaret  Cole,  the  deceased  wife  of  George 
P.  Jenkins,  namely:  George  Jenkins,  Mary 
McDonogh  Jenkins,  and  Conway  M.  Jenkins, 
minors,  represented  by  their  father,  George  T. 
Jenkins,  are  heirs  of  twelve  seventieths  of 
the  estate.  The  said  Anne,  Mary,  Eliza, 
George  F.,  and  Louisa,  each  to  take  one  sixth 
part  of  said  portion,  and  the  remaining  one 
sixth  part  thereof  to  be  equally  divided  be- 
tween said  minors.  Sarah  Day,  wife  of  Nicholas 
Day,  is  heir  of  twelve  seventieths  of  the  estate. 
Jane  Beaver,  wife  of  William  Beaver;  Sarah 
Beaver,  wife  of  Jacob  Beaver;  Robert  H.  Ham- 
mett,  Jessie  Hammett,  Anne  Maria  Snook, 
wife  of  Peter  Snook;  Eliza  Anderson,  wife  of 
Joseph  C.  Anderson,  and  the  children  of 
Margaret  Hammett,  deceased  (said  children  not 
being  parties),  are  heirs  of  twelve  seventieths 
of  the  estate;  the  said  Jane,  Sarah,  Kobert, 
Jesffie,  Anne,  and  Eliza,  to  take  each  a  seventh 
part  of  said  portion,  and  the  remaining  seventh 
to  be  reserved  for  the  children  of  said  Margaret, 
when  they  shall  make  themselves  parties,  and 
on  due  proof.  Rosalba  P.  Lynch,  wife  of 
Andrew  H.  Lynch,  is  heir  of  twelve  seventieths 
of  the  estate ;  the  remaining  ten  seventieths  to 
be  reserved  for  the  heirs  of  the  half  blood, 
when  they  shall  make  themselves  parties,  and 
on  due  proof.  That  the  said  complainants 
recover  of  the  defendants'  executors  of  the  will 
of  the  deceased  all  and  singular  the  property, 
S77*]  real  and  personal,  ^corporeal  and  in- 
corporeal, composing  the  estate  of  the  deceased, 
and  especially  all  and  singular  the  property 
of  the  deceased,  in  the  several  parishes  of  the 
State  of  Louisiana,  mentioned  or  comprised  in 
the  inventory  of  the  succession,  prepared  by 
Thomas  Layton  and  Adolph  Mazureau,  nota- 
ries public,  a  copy  of  which  is  in  evidence; 
and  that  said  complainants  have  execution,  and 
be  put  in  possession  of  the  same  in  conformity 
with  law  and  the  rules  of  court.  That  reference 
be  made  to  the  master  in  chancery  for  an  ac- 
count of  the  administration  of  the  said  exec- 
utors, from  the  death  of  the  deceased  to  the 
execution  of  this  decree;  and  that  said  exec- 
utors account  to  the  said  master  in  the 
premises;  and  that  said  master  report  to  the 
court;  and  so  much  of  the  said  bill  as  demands 
said  account  and  the  recovery  of  any  moneys 
in  the  hands  of  said  executors,  is  retained  for 
further  decree.  That  any  other  person  or  per- 
sons, not  now  parties  to  the  proceedings,  claim- 
ing title  to  the  estate  of  the  deceased,  or  any 
part  thereof,  be  allowed  to  present  their  claims 
respectively  before  this  court,  to  make  due 
proofs  thereof  and  to  become  parties  to  the 
proceedings  for  the  due  establishment  and  ad- 
judication thereof.  That  the  costs  of  the  com- 
plainants and  of  the  executors,  be  paid  out  of 
the  succession  of  said  deceased,  and  the  costs 
of  the  other  parties  defendant  by  themselves 
respectively. 

Decree  rendered  7th  October,  1852. 

Signed  26th  October,  1852. 
[Seal.]         Theo.  H.  McCaleb, 

United  States  Judge. 
14  li.  ed. 


From  this  decree,  the  executors  appealed  to 
this  court. 

It  was  argued  by  Messrs.  Brent,  May,  and 
Hunt,  for  the  appellants,  and  by  Messrs. 
Benjamin  and  Johnson  for  the  appellees.  There 
were  also  briefs  filed,  being  adopted  by  the 
counsel  in  this  cause,  prepared  by  the  French 
jurists  above  spoken  of,  by  Mr.  Pierce  and 
Mr.  Grailhe,  which  were  used  before  the  Su- 
preme Court  of  Louisiana,  in  a  case  wherein 
that  State  contended  that  the  legacies  had  be- 
come lapsed,  and  consequently  inured  in  part 
to  the  benefit  of  that  State. 

From  all  this  mass  of  materials,  the  reporter 
can  only  extract  notices  of  some  of  the  most 
important  points  which  were  discussed. 

The  counsel  for  the  appellants  arranged  their 
arguments  under  the  following  heads: 

First.  That  the  validity  of  these  legacies 
and  annuities  depends  exclusively  on  the  local 
laws  of  Louisiana. 

Second.  That  the  exposition  of  those  laws, 
written  or  imwritten,  by  the  courts  of  Louisi- 
ana, form  part  of  the  local  •law,  and  [•878 
as  such  will  be  followed  and  respected  by  the 
federal  courts,  and  this,  whether  expressed  bv 
a  series  of  decisions  or  a  single  one,  pronouncea, 
by  the  state  court,  ''post  litem  motam,"  or 
even  after  the  decision  of  this  cause  in  the 
United  States  Circuit  Court. 

Third.  That  by  the  laws  of  Louisiana,  legacies 
for  the  benefit  of  the  poor,  or  for  education,  or 
establishments  of  public  utility,  are  legacies  to 
pious  uses,  and  as  such  are  pre-eminently  fa- 
vored and  protected  by  law,  so  much  so,  that 
they  shall  not  be  suffered,  in  any  event,  to  fail, 
unless  foimd  liable  to  be  annulled,  as  ''substi- 
tutions or  fidei  commissa." 

Fourth.  That  the  universal  legatees  (the 
cities)  have  legal  capacity  to  take  the  legacies 
bequeathed  to  them. 

Fifth.  That  legacies  like  these  are,  in  no  re- 
spect, subject  to  the  prohibitions  against  sub- 
stitutions and  fidei  commissum. 

Sixth.  That  whatever  conditions  are  foimd 
in  the  annuities  or  legacies,  of  an  illegal  or 
impossible  character,  are  to  be  considered  as 
erased  from  the  will,  by  operation  and  judg- 
ment of  law,  and  no  ille^  or  impossible  clause, 
which  is  not  a  condition  to  the  legacies,  can 
prove  prejudicial. 

Seventh.  That  even  the  lapse  or  annulment 
of  the  annuities,  from  any  cause,  they  being 
distinct  from  the  universal  legacies,  so  far 
from  affecting  their  validity,  would  benefit 
them,  by  inuring,  entirely  and  exclusively,  to 
their  increase  and  benefit. 

Eighth.  That  the  two  cities  are  invested  with 
a  sufficient  legal  title  as  universal  legatees, 
which  is  not  impeached,  either  by  any  subse- 
quent provisions,  repugnant  to  the  nature  of 
the  ownership  instituted  in  them,  or  by  any  il- 
legal or  impossible  conditions  annexed  by  the 
testator  to  his  legacies,  because  the  title  be- 
queathed can  well  stand  without,  and  dis- 
charged from  the  conditions  thus  imposed, 
wherever  they  may  be  illegal  or  impossible. 

Ninth.  That  this  very  will  of  McDonogh  has 
been  finally  and  authoritatively  adjudicated 
by.  the  Supreme  Court  of  Louisiana,  to  be 
valid  under  the  laws  of  that  State;  and  such 
being  the  judgment  of  the  highest  state  tribu- 
nal, it  is  conclusive  upon  this  court,  upon  all 
questions  involving  the  laws  of  Louisiana,  and 
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can  only  be  revised,  or  its  authority  denied,  on 
the  ground  that  it  is,  in  some  respects,  in  con- 
flict with  the  Constitution  or  laws  of  the  Unit- 
ed States. 

Fifth  point.  Legacies  like  these  are,  in  no  re- 
spect, subject  to  the  prohibitions  against  sub- 
stitutions and  fide!  commissa. 

Both  substitutions  and  fidei  commissa  are 
prohibited  by  the  Civil  Code,  art.  1607. 

The  legacies  to  the  cities  cannot  be  brought 
within  the  category  of  either  of  the  four 
classes  of  substitutions  known  to  the  civil  or 
Spanish  Law.  Johnson's  Civil  Law  of  Spain, 
132. 

379*]  *The  vulgar  substitution  would  apply 
to  the  substituted  legacies  over  to  the  States. 
Johnson's  Civil  Law,  132. 

And  the  States,  therefore,  could  not  take,  in 
the  face  of  the  prohibition  of  art.  1607,  but 
for  the  express  saving  contained  in  art.  1608, 
which  declares,  that  ''the  disposition  by  which 
a  third  person  is  called  to  take  the  gift,  the 
inheritance,  or  the  legacy,  in  case  the  donee, 
the  heir  or  the  legatee,  does  not  take  it,  shall 
not  be  considered  a  substitution,  and  shall  be 
valid." 

Nor  is  there  anythinff  of  the  ''substitution, 
fldei  commissaria,"  which  is  made  by  giving  it 
in  trust  to  some  one  appointed  heir,  to  nold  the 
inheritance  for  a  given  time,  that  he  may  de- 
liver it  afterwards  to  another.  Johnson's  Civil 
LaWy  126;  Beaulieu  y.  Temoir,  6  Annual,  p. 
480;  see,  also,  the  case  decided  by  the  Court 
of  Cassation  in  France,  dted  in  the  appendix 
to  this  brief. 

There  is,  therefore,  nothing  of  a  prohibited 
substitution  in  this  will,  and  especially  none  in 
respect  to  the  title  of  the  cities. 

Fidei  commissa  are  equally  prohibited  by  art. 
1607,  but  there  is  this  difference,  that  a  pro- 
hibited substitution  annuls  the  first  legacy,  in 
respect  to  which  there  is  a  substituted  legatee, 
while  in  the  case  of  a  fidei  commissum,  the  first 
legacy  is  not  avoided  if  the  trust,  or  fidei  com- 
missum, be  to  a  third  party  for  the  benefit  of 
the  second,  or  substituted  legatee,  and  distinct 
from  the  first  legacy.  6  Annual,  480,  481;  Du 
Pessis  V.  Kennedy,  6  L.  R.  247. 

Therefore,  to  avoid  the  title  of  the  cities  on 
this  ground,  there  must  be  either  a  bequest,  in 
trust  for  them,  or  to  them  in  trust  for  a  third 
party. 

Let  us  examine  the  decisions  on  this  question. 

In  the  case  of  Franklin's  will,  Chief  Justice 
Eustis  declared,  that  "the  prohibition  certainly 
embraced  the  substitutions,  and  the  fidei  com- 
missum of  the  Roman,  the  French  and  the 
Spanish  laws."    See  page  21  of  his  opinion. 

And  in  the  same  case,  he  considers  fidei  com- 
missum synonymous  with  trust,  imder  the  Eng- 
lish law.  And  this  court  has  decided  the  pro- 
hibition to  extend  only  to  express  trusts. 
Gaines  r.  Chew,  2  How.  660. 

Now,  to  constitute  a  case  of  strict  trust, 
under  the  English  law,  or  of  fidei  commissum, 
under  the  ^yu  law,  the  trust  must  not  be  for 
the  benefit  or  use  of  the  trustee. 

If  a  legacy  is  to  A,  in  trust  for  his  own  use, 
it.  would  not  be  a  trust,  either  under  the  Eng- 
lish or  civil  law. 

Legacies  to  corporations,  or  funds  in  their 
possession  for  public  purposes,  will  be  enforced 
in  equity  as  charitable  funds.  2  Spence's  Eq. 
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34;  see  Attorney-General  v.  Heelis,  2  Sim.  k 
St.  76;  Attorney -General  v.  Carlisle,  2  ^m. 
427;  Attorney-General  v.  Brown,  1  Swanst 
297. 

*It  is  true  that,  in  the  parlance  of  [*S80 
the  English  chancellors,  a  devise  to  a  corpora- 
tion for  the  benefit  of  its  poor,  or  for  any 
charitable  purpose  connected  with  the  purposes 
of  the  corporation,  is  loosely  termed  a  trust, 
which  chancery  will  enforce;  but  though  such 
a  dedication  to  charitable  uses  be  fiduciary 
in  its  nature,  yet  we  confidently  submit,  that 
a  legacy  to  a  corporation  for  the  benefit  of 
its  poor,  or  any  establishment  of  public  utility, 
is  not  that  sort  of  express  trust  to  which  the 
prohibition  in  the  code  of  Louisiana  has  ref- 
erence. If  an  individual  is  the  trustee  for  a 
third  person,  or  for  the  poor,  it  might  be  safely 
admitted,  that  in  both  cases  it  was  a  fidei  com- 
missum, because  he  was  a  stranger  to  the  bene- 
ficiaries, but  not  so  when  corporations  are  the 
legatees,  and  the  legacies,  in  the  words  of  this 
court  in  Vidal  v.  Girard,  2  How.  189,  are  for 
purposes  "germane  to  the  objects  of  the  in- 
corporation," and  "relate  to  matters  which  will 
promote  and  aid  and  perfect  those  objects." 

One  of  the  illustrations  is  furnished  in  the 
same  opinion  of  this  court  in  2  How.  189, 
where  it  supposes  the  case  of  a  devise  to  Phila- 
delphia "to  supply  its  inhabitants  with  good 
ana  wholesome  water." 

That  miffht,  in  some  sense,  be  called  a  trust, 
but,  "relating  to  matters  which  promote,  aid, 
and  perfect  the  objects  of  incorporation,"  it 
could  not  be  considered  that  sort  of  trust  in 
which  the  beneficiary  is  foreign  to  the  trustee, 
and  therefore  prohibited. 

But  it  seems  to  us  that  this  very  question 
has  been  conclusively  settled  by  the  Supreme 
Court  of  Louisiana,  in  the  case  of  DePontalba 
V.  New  Orleans,  3  Annual,  662,  decided  in  1848. 
See  D.  R.  Richard  v.  Milne,  17  La.  320. 

In  that  case  the  testator  bequeathed  a  hos- 
pital to  the  city  for  the  use  of  lepers,  and  the 
city  having  afterwards,  when  there  were  no 
lepers,  converted  it  into  a  cemetery,  the  court 
held  "that  the  city  had  a  legal  title  to  the 
property  as  against  the  heir  at  law,  though  the 
purpose  of  the  legacy  had  failed."  Now,  that 
was  undoubtedly  a  legacy  in  trust  for  the  bene- 
fit of  a  particular  cUss  of  the  communitv  of 
New  Orleans,  and  would  have  been  termed  by 
English  chancellors,  a  trust,  still  it  was  held  by 
the  Supreme  Court  of  Louisiana,  to  be  a  valid 
title  in  the  city,  notwithstanding  the  prt>hibi- 
tion  against  "fidei  commissa,"  which  is  not  even 
noticed. 

This  decision,  made  imder  Spanish  laws  re- 
enacted,  is  the  very  Civil  Code  which  is  now  re- 
lied on  to  destroy  legacies  to  the  same  city  for 
the  support  and  education  of  its  poor,  has, 
therefore,  in  our  humble  judgment,  conclusively 
and  clearly  exempted  from  the  prohibition  of 
article  1607  all  legacies  to  a  city  for  the  benefit 
of  its  poor,  or  any  work  of  public  utility,  or 
any  purpose  "germane  to  the  objects  of  in- 
corporation." 

•If  these  legacies  for  the  "ssUblish-  [*S8t 
ment  of  free  schools  in  Baltimore  and  New  Or- 
leans" be  stamped  with  the  character  of  tb^ 
prohibited  "fidd  commissa,**  then  yon  most, 
under  the  same  article  of  the  Code,  annul  ewtrj 
legacy  in  trust  for  any  legitimate  purpose  of 
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the  corporation,  or  for  establishments  of  utility 
and  benefit,  and  to  accomplish  that  end  you 
must  not  only  declare  that  legacies  to  corpora- 
tions for  their  own  benefit  are  trusts  in  the 
meaning  of  the  law,  and  as  such  within  the  pro- 
hibition, but  you  must  reserve  and  strike  down 
the  well-settled  construction  by  her  courts  of 
the  Civil  Code  of  Louisiana.  A  doubt  would 
escape  the  prohibition.  Cole  y.  Cole,  7  Biartin, 
N.  S.  418. 

We  will  here  beg  leave  to  incorporate  into 
this  argument  so  much  of  the  opinion  of  Chief 
Justice  Eustis,  pronounced  on  this  will  of  Mc- 
Donogh,  as  relates  to  this  question,  and  which 
seems  to  us  unanswerable: 

'"That,  without  a  positive  prohibition,  mu- 
nicipal corporations  in  Louisiana  should  be  in- 
capacitated from  receiving  legacies  for  the 
public  purposes  of  health,  education  and  char- 
itv,  seems  to  me  repugnant  to  all  sound  ideas 
of  policy  and  to  the  reason  of  the  law. 

''What  legacies  could  they  be  expected  to 
receive  except  for  some  public  or  humane  ob- 
ject? Who  would  give  a  city  a  legacy,  to  be 
absorbed  by  its  debts  or  appropriated  to  com- 
mon expenses  T  Certainly,  so  far  as  the  con- 
science of  the  public  is  concerned,  a  legacy  of 
money  to  a  city  without  any  designation  would 
be  held  to  have  been  given  for  some  object  of 
charity  or  beneficence. 

''I  think  there  are  articles  in  the  Code  which 
exclude  the  conclusion  as  to  the  incapacity  of 
the  C^ty  of  New  Orleans  to  take  legacies  of  this 
kind. 

**The  article  1536  provides  that  donations 
for  the  benefit  of  a  hospital  of  the  poor  of  a 
community,  or  of  establishments  of  public  util- 
ity, shall  be  accepted  by  the  administrators  of 
such  communities  or  establishments. 

Trovision  is  made  by  this  article  to  give 
effect  to  donations  for  the  poor  made  by  living 
persons,  inter  vivos,  because  in  donations  of  this 
idnd  the  donor  is  not  bound,  and  the  donation 
is  without  effect  until  the  act  of  donation  is 
signed  and  accepted  by  a  party  competent  to 
receive  the  donation.  The  article  relates  to  the 
form  of  the  Act  and  provides  for  its  acceptance 
and  the  completion  of  the  donation,  and  is  not 
its  legality  presupposed  T  Is  it  not  predicated 
upon  the  legality  of  this  mode  of  property  for 
pious  uses?  Such  appears  to  me  to  be  the  ob- 
vious intendment  of  the  article. 

There  is  not  the  slightest  ground  for  any 
distinctions  as  to  the  legality  of  the  holding  or 
382*]  ownership  by  donation  inter  vivos  *and 
mortis  caus% — that  is,  that  the  property  could 
be  acquired  by  one  donation  and  not  by  the 
other. 

''Nor  does  the  law  make  any  distinction  be- 
tween a  legacy  to  the  poor  of  a  city,  and  a 
legacy  to  a  city  for  the  poor.  For  in  both  cases 
it  is  a  legacy  to  pious  uses,  and  the  city  is  the 
recipient.  Domat,  lib.  4,  tit.  2;  Sec.  2,  sec.  13; 
Id.  sec.  6,  sec.  1,  et  seq. 

"The  article  1543  provides  that  when  the 
donation  is  made  to  minors,  to  persons  under 
interdiction,  or  to  public  establishments,  the 
registry  shall  be  made  at  the  instance  of  cu- 
rators, tutors  or  administrators. 

The  article  607  provides  that  the  usufruct 
granted  to  corporations,  congregations  and 
other  companies  which  are  deem^  perpetual, 
lists  only  thirty  yean.  If  these  corporations, 
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congregations  and  companies  are  suppressed, 
abolished,  or  terminate  in  any  other  manner, 
the  usufruct  ceases  and  becomes  united  with 
the  ownership. 

"The  legislation  concerning  the  powers  of 
the  City  of  New  Orleans,  I  think,  is  in  the 
same  sense. 

"Doubts  having  existed  as  to  the  power  of 
the  City  to  hold  property  out  of  its  limits,  the 
corporation  was  declared  'capable  of  holding 
or  possessing  real  estate  without  its  limits,  and 
of  acquiring,  retaining  and  possessing,  by  do- 
nation or  legacy,  any  property,  real  or  personal, 
whether  situate  within  or  without  the  limits  of 
the  city.'  Act  of  1830,  p.  50;  Digest  of  Stat. 
144,  sec.  150. 

"I  have  no  doubt  of  the  legality  of  the 
testamentary  disposition  under  consideration. 

"I  think  it  would  follow,  as  a  necessary  con- 
sequence from  the  definition,  origin,  and  nature 
of  legacies  to  pious  uses,  that  if  those  in  favor 
of  the  cities  are  of  that  sort,  those  in  favor  of 
the  States,  in  the  contingency  provided,  are  of 
the  same  character.  The  difference  is,  that  in 
the  former  the  mode  of  administration  is  reg- 
ulated by  the  will,  in  the  latter  it  is  left  to  the 
wisdom  and  discretion  of  the  legislative  power. 

"The  administration  of  property  devoted  to 
pious  uses  by  a  legacy,  through  the  instrumen- 
tality of  overseers,  commissioners,  or  a  quasi 
corporation,  makes  no  difference  as  to  the  title ; 
both  in  fact  are  legacies  to  pious  uses,  and  not 
unlike  the  Girard  legacy  maintained  by  this 
court  in  2d  Annual  Reports,  808."  Girard's 
Heirs  v.  New  Orleans. 

This  opinion  was  concurred  in  by  Mr.  Justice 
Dunbar. 

Ninth  Point. — ^The  conclusiveness  and  binding 
effect  of  the  judicial  decisions  of  the  State 
Courts  of  Louisiana  upon  the  construction 
and  exposition  of  the  Civil  Code  and  the  Un- 
written Laws  of  that  State. 

In  elucidating  the  above  proposition,  our  re- 
marks will  necessarily  *be  confined  ex-  [*388 
clusively,  almost,  to  a  consideration  of  the  de- 
cisions of  the  Supreme  Court  of  the  United 
States. 

This  case  depends  on  the  construction  to  be 
given  to  the  laws  of  Louisiana,  composed  of  a 
written  code,  and  of  so  much  of  the  Roman, 
Spanish,  and  French  laws,  as  are  judicially  rec- 
ognized as  of  authority  in  that  State. 

The  Supreme  Court  of  Louisiana,  in  the  case 
of  The  State  of  Louisiana  against  The  Exec- 
utors of  McDonogh,  has  given  a  construction 
to  this  very  will,  founded  on  the  local  law, 
which,  in  effect,  defeats  the  claim  of  the  heirs 
at  law. 

But  before  that  judgment  was  pronounced, 
the  Circuit  Court  of  the  United  States  for  the 
District  of  Louisiana,  in  a  cause  instituted  in 
that  court  by  the  heirs  at  law  against  the  exec- 
utors, decreed  in  favor  of  the  heirs. 

That  decree  is  now  before  the  Supreme  Court 
of  the  United  States  on  appeal,  and  the  impor- 
tant inquiry  is,  whether  the  decision  of  the 
Supreme  Court  of  Louisiana  is  not  conclusive 
upon  all  the  questions  in  the  case,  depending 
on  the  construction  of  either  the  written  or  un- 
written law  of  that  State. 

In  cases  depending  on  the  laws  of  a  particular 
State,  the  Supreme  Court  of  the  United  States 
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has  uniformly  adopted  the  construction  which 
the  supreme  judicial  tribunal  of  the  State  has 
given  to  those  laws.  And  the  reason  on  which 
this  rule  is  founded,  is  stated  by  Chief  Justice 
Marshall  to  be,  that  ^^the  judicial  department 
of  every  government  is  the  appropriate  organ 
for  construing  the  legislative  acts  of  that  gov- 
ernment."   10  Wheaton,  159. 

The  cases  in  which  the  Supreme  Court  has 
conformed  to  the  decisions  of  state  courts,  are 
very  numerous.  The  following  list  of  refer- 
ences may  save  the  trouble  of  search,  though  it 
does  not  comprise  the  whole:  6  Cranch,  22; 
Id.  221;  Id.  256;  6  Id.  165;  9  Id.  87;  2  Wheat. 
316;  5  Id.  270;  6  Id.  119;  7  Id.  361;  10  Id. 
152;  11  Id.  361;  12  Id.  153;  2  Pet.  492;  Id. 
89;  4  Id.  124;  6  Id.  291;  15  Id.  449;  5  How. 
134;  6  Id.  1;  7  Id.  198,  219;  Id.  812,  818;  10 
Id.  401;  13  Id.  271;  14  Id.  485,  504. 

In  St.  John  ▼.  Chew,  12  Wheat.  153,  it  is 
said:  'This  court  adopts  the  local  law  of  real 
property,  as  ascertained  by  the  decisions  of  the 
state  courts,  whether  those  decisions  are 
grounded  on  the  construction  of  the  statutes, 
or  form  a  part  of  the  unwritten  law  of  the 
State."  ^ 

In  Elmendorf  ▼.  TayW,  10  Wheat.  165,  the 
court  say:  **We  must  consider  the  construc- 
tion as  settled  finally  by  the  courts  of  the 
State;  and  this  court  ought  to  adopt  the  same 
rule,  should  we  even  doubt  its  correctness." 

Neves  v.  Scott,  13  How.  271,  decided  that  this 
S84*]  court,  on  *appeal  from  the  Circuit  Court, 
would  not  he  governed  by  the  decision  of  the 
Supreme  Court  of  the  State,  upon  any  question 
dependent  upon  general  chancery  principles;  but 
the  court  clearly  intimate  that  it  would  be 
otherwise  if  the  case  had  depended  upon  ''the 
legislation  of  Georgia,  or  the  local  laws  or  cus- 
toms of  that  State." 

In  Nesmith  ▼.  Sheldon,  7  How.  812,  In  which 
the  court,  in  an  equity  cause,  held  a  single  de- 
cision of  the  Supreme  Court  of  Michigan  on  the 
same  question  to  be  conclusive,  that  ques- 
tion depending  on  the  construction  of  the  con* 
stitution  and  local  laws  of  the  State. 

The  court  will  not  demand  a  series  of  state 
decisions,  but  will  hold  itself  bound  by  a  single 
decision  of  the  highest  State  tribunal. 

In  The  Bank  of  Hamilton  v.  Dudley,  2  Pet. 
492,  there  was  but  a  single  decision,  and  that 
by  a  divided  court,  and  yet  it  was  regarded  m 
conclusive. 

Li  Gardner  y.  Collins,  2  Pet.  89,  the  court 
say:  "If  this  question  had  been  settled  by 
any  judicial  decision  in  the  State  where  the 
land  lies,  we  should,  upon  the  uniform  princi- 
ples adopted  by  this  court,  recognize  that  de- 
cision as  part  of  the  local  law." 

In  The  United  States  v.  Morrison,  4  Pet.  124, 
and  Green  v.  Neal,  6  Pet.  291,  a  single  decision 
of  the  highest  state  court  was  held  sufficient. 

Again,  in  The  Bank  of  Hamilton  v.  Dudley, 
2  Pet.  492,  after  the  case  had  been  argued  m 
the  Supreme  Court,  the  court  hearing  that  the 
same  question  was  pending  before  the  high- 
est judicial  tribimal  of  the  State  (Ohio),  held 
the  case  imder  advisement  till  the  next  term, 
to  receive  the  opinion,  and  after  it  had  been 
given,  conformed  to  it.  See,  also,  7  How.  812, 
818. 

Again,  the  decision  of  a  circuit  judge,  though 
made  prior  in  time  to  the  decision  of  a  state 
court,  upon  the  same  question,  does  not  affect 
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the  conclusiveness  of  the  latter.  Thus,  in  The 
United  States  v.  Morrison,  4  Pet.  124,  the  Cir- 
cuit Court  of  the  United  States  for  Virgima 
(Chief  Justice  Marshall  presiding),  made  a  de- 
cision upon  the  construction  of  a  state  statute, 
in  regard  to  which  different  opinions  had  been 
entertained;  subsequently  to  which,  the  same 
question  was  decided  the  other  way  by  the 
Court  of  Appeals  of  Virginia.  And  though  this 
state  decision  had  not  been  reported,  but  was 

?[uoted  in  manuscript,  when  the  case  came  be- 
ore  the  Supreme  Court  of  the  United  States, 
Chief  Justice  Marshall,  delivering  the  opinion, 
reversed  his  own  judgment  in  the  (Dircuit  Court. 

The  rule  was  aft^wards  conformed  to  in  a 
still  stronger  case.  The  Supreme  Court  had 
twice  decided  the  same  question,  as  to  the  true 
*construction  of  the  Statutes  of  limita-  [*885 
tions  of  Tennessee,  upon  the  authority  of  two 
decided  cases  in  the  Supreme  Court  of  that 
State,  in  1815.  But  in  1832,  in  the  case  of 
Green  ▼.  Neal,  6  Pet.  291,  it  appearing  that 
these  decisions  were  made  under  such  circum- 
stances that  they  were  never  considered,  in  the 
State  of  Tennessee,  as  fully  settling  the  con- 
struction of  the  statutes;  and  that  in  1826  the 
Court  of  Appeals,  by  a  single  decision,  had 
ruled  the  pomt  differently,  the  Supreme  Court 
ovemiled  its  two  former  decisions,  and  adopted 
that  of  the  state  court,  as  the  last  and  autnor- 
itative. 

In  the  case  of  Groves  y.  Slaughter,  16  Pet. 
449,  the  court  did  not  depart  from  this  e8taJ>- 
lished  rule.  The  state  decision  relied  on,  aa 
settling  the  construction  of  a  provision  in  the 
constitution  of  Mississippi,  was  the  decision  of 
a  divided  court — was  extrajudicial,  and  con- 
trary to  the  legislative  construction  of  the  pro- 
vision, and  we  will  add  especially,  that  it  was 
made  after  the  date  of  the  contract  in  contro- 
versy in  that  case,  and  impaired  the  obligation 
of  the  contract.  In  Groves  y.  Slaughter,  the 
note  in  suit  was  dated  December  20th,  1836,  15 
Pet.  449,  and  the  State  decision  relied  on  to 
invalidate  the  note,  was  that  of  Glidewell,  etc^ 
V.  Hite  and  Fitzpatrick,  not  then  reported  (see 
16  Pet.  497) ;  but  since  reported  in  5  How.  Miss. 
110,  by  which  report,  it  appears  that  the  State 
decision  was  not  made  until  December,  1840, 
four  years  after  the  date  of  the  contract  which 
it  sought  to  impair.  It  was  therefore  considered 
by  the  Supreme  Court  as  an  open,  unsettled 
question,  and  so  decided. 

The  same  question,  on  the  same  clause  of  tha 
constitution  of  Mississippi,  afterwards,  in  1847, 
came  again  before  the  Supreme  Court,  in  Rowan 
y.  Runnels,  6  How.  134.  In  the  intermediate 
time,  however,  after  the  decision  in  Groves  t. 
Slaughter,  the  question  of  construction  had  beoi 
decided  by  the  highest  tribunal  of  the  State, 
differently  from  the  decision  of  the  Supreme 
Court.  Both  Groves  v.  Slaughter,  and  Rowan 
V.  Runnels,  were  cases  arising  upon  contracts, 
identical  as  to  subject  matter;  and  the  oourt 
felt  an  insurmountable  difficulty  in  following 
a  state  decision,  made  subsequently  to  the  date 
of  the  contract  between  citizens  of  different 
states,  and  annulling  it  retroactively;  which 
contract,  on  full  consideration,  the  Supreme 
Court  of  the  United  States  had  pronounced  val- 
id, and  they  therefore  adhered  to  their  first  de- 
cision, Mr.  Justice  Daniel  dissenting,  however, 
even  in  the  case  of  a  contract. 
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See,  also,  to  same  effect,  Sims  v.  Hundley,  6 
How.  1. 

The  whole  amount  of  these  decisions  is,  that 
in  cases  arising  upon  contract,  where  the  Su- 
preme Court,  in  the  absence  of  any  state  deci- 
sion settling  the  construction  of  a  provision  in 
S86*]  the  *State  constitution,  in  reference  to 
the  validity  of  the  contract,  had  decided  in  fa- 
vor of  its  validity,  they  would  not  reverse  that 
decision,  on  the  ground  of  an  adjudication  of 
the  question  contrariwise,  by  a  state  court,  if 
that  adjudication  was  made  subsequently,  not 
only  to  the  first  decision  by  the  federal  court, 
but  subsequently  to  the  very  contract  in  issue, 
between  parties  who  were,  by  the  Federal  Con- 
ititution,  entitled  to  an  adjudication  on  that 
contract,  by  the  federal  courts. 

If  it  had  been  a  case  involving  questions  of 
title  to  real  property,  or  the  construction  of 
local  laws,  irrespective  of  contract,  the  court 
would,  no  doubt,  have  been  governed  by  Green 
V.  Neal,  6  Pet.  291,  and  have  overruled  its 
former  decision  in  Groves  v.  Slaughter.  See 
Nesmith  v.  Sheldon,  7  How.  813. 

To  say  nothing,  however,  of  the  distinction 
taken  by  the  court  in  this  case  of  Rowan  v. 
Runnels,  it  is  very  clear  that  the  decision  is 
altogether  inapplicable  to  the  case  of  the  heirs 
at  law  and  the  executors  of  McDonogh. 

In  this  case,  the  question  depends  on  a  will 
of  real  and  personal  property,  as  to  which  there 
has  been  no  decision  of  the  Supreme  Court;  and 
in  wills  this  court  adopts  the  local  law  bearing 
on  the  case.  7  How.  813,  814,  504;  Patterson 
V.  Gaines,  How.;  Vidal  v.  Girard,  2  How.  128; 
Wheeler  v.  Smith,  9  How.  55. 

The  validity  of  the  will  is  to  be  determined 
by  a  true  construction  of  the  written  and  un- 
written law  of  Louisiana;  and  the  tribunal  of 
the  last  resort  in  that  State  has  decided  in 
favor  of  its  validity.  "Undoubtedly,"  said  the 
Chief  Justice,  in  Rowan  v.  Runnels,  "this  court 
will  always  feel  itself  bound  to  respect  the  de- 
cisions of  the  state  courts;  and  from  the  time 
they  are  made,  will  regard  them  as  conclusive, 
in  all  cases,  upon  the  construction  of  their  own 
constitution  and  laws.  But  we  ought  not  to 
give  them  a  retroactive  effect,  and  allow  them 
to  render  invalid  contracts  entered  into  with 
citizens  of  other  states,  which,  in  the  judgment 
of  this  court,  were  wrongfully  made." 

These  decisions,  therefore,  of  the  Supreme 
Court  of  the  United  States,  denying  the  bind- 
ing effect  of  subsequent  state  decisions,  so  as  to 
retroact  on  antecedent  contracts,  are  fully  war- 
ranted by  the  spirit,  if  not  the  letter,  of  that 
clause  in  the  Federal  Constitution  which  pro- 
hibits the  States  from  passing  "any  law  im- 
pairing the  obligation  of  contracts." 

For,  if  the  sovereignty  of  the  States  is  not 
competent  to  legislate  away  the  obligation  of 
contracts  lawfully  entered  into  at  the  time,  it 
should  equally  follow  that  the  state  courts  can- 
not construe  away  the  obligation  of  antecedent 
contracts,  which  the  Constitution  meant  to  pro- 
tect from  every  department  of  the  state  gov- 
ernments, and  to  place  under  the  protecting 
egis  of  the  federal  judiciary. 
387*]  •But  when  we  come  to  consider  the 
effect  of  a  decision  by  the  state  tribunals  upon 
their  local  laws  involving  any  matter  not  im- 
pairing the  obligation  of  a  contract,  the  case  is 
one  of  a  very  Afferent  character.  It  must,  in 
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that  case,  result  from  principle,  and  the  author* 
itative  decisions  of  this  court,  that  if  the  valid- 
ity of  a  Louisiana  will  is  to  be  tested  by  the 
laws  of  that  State,  the  exposition  of  those  laws, 
by  her  highest  judicial  tribunal,  must  be  equal- 
ly regarded  as  part  of  the  local  law  of  the 
State,  and  as  such,  binding  on  the  federal 
courts,  whether  it  be  established  by  a  single  de- 
cision, or  by  a  series  of  decisions,  and  whether 
it  involve  title  to  real  estate  or  personalty. 

Baltimore  and  Susquehanna  Railroad  Com- 
pany y.  Nesbit,  10  How.  401,  recognizes  the 
principle  that  this  court  can  in  no  case  revise 
or  annul  retrospective  state  legislation,  unless 
it  violates  some  clause  of  the  Federal  Constitu- 
tion, or  is  in  conflict  with  the  laws  of  the 
United  States. 

Has  this  court  any  greater  jurisdiction  over 
the  State  judiciary,  in  expounding  their  own 
laws,  than  it  would  have  over  the  Legislature 
which  makes  them? 

But  it  may  be  objected  that  the  true  reason 
why  this  court  did  not  regard  as  conclusive  a 
sul^equent  state  decision  in  the  cases  of  Groves 
V.  Slaughter  and  Rowan  v.  Runnels,  and  Sima 
V.  Hun£ey,  is  not  that  they  were  cases  of  con- 
tracts, but,  because  such  subsequent  decisions 
would  deprive  citizens  of  other  states  of  the 
practical  enjoyment  of  the  privilege  of  suing 
in  the  federal  courts  on  titles  already  vested 
in  them,  and  to  sustain  this  position,  a  para- 
graph will  be  cited  from  the  opinion  of  the 
Chief  Justice  in  Rowan  v.  Runnels,  5  How.  139. 

But  we  respectfully  submit  that  the  state 
courts  cannot  be  deprived  of  their  legitimate 
function,  of  expounding  authoritatively  and  con- 
clusively the  meaning  of  their  own  state  laws, 
merely  because,  at  the  time  of  such  exposition, 
there  were  parties  in  esse  who  had  a  right  to 
sue,  or  who  nad  sued  in  the  federal  courts  upon 
titles  already  vested  in  them  by  virtue  of  the 
state  laws. 

It  would  be  monstrous  if  the  federal  courts, 
obtaining  jurisdiction  "ratione  personarum* 
alone,  were  to  exercise  that  jurisdiction  for  the 
single  purpose  of  prostrating  and  annulling  all 
expositions  of  the  state  laws  by  the  state 
courts,  which  had  been  made  after  the  right 
had  attached  to  sue  in  the  federal  courts. 

It  is  not  to  be  presumed  that  the  state  tribu- 
nal has  so  decided  from  a  motive  to  oppress  or 
prejudice  the  plaintiffs  in  the  federal  courts; 
and  in  the  absence  of  such  a  presumption,  the 
federal  courts  are  as  much  bound  m  a  case 
where  their  jurisdiction  is  acquired  alone  by 
the  character  of  the  parties,  to  respect  the  local 
•law,  as  expounded  by  local  tribunals,  [♦38» 
"pendente  lite,"  or  "post  litem  motam,"  as  if  it 
had  been  declared  before  the  right  attached  to 
sue  in  the  federal  courts.  We  submit,  with 
deference,  that  it  is  not  a  principle  of  "comity" 
only  which  gives  force  to  the  local  decisions; 
but  it  is  because  state  decisions,  whenever 
made  upon  state  laws,  form  part  of  those  laws, 
and  as  such,  are  the  governing  rule  of  the 
United  States  courts  in  every  case  dependent 
on  state  laws,  except  in  the  solitary  instance  of 
state  decisions  retroacting  on  antecedent  con- 
tracts, and  this  principle  appears  to  have  been 
adopted  by  this  court,  on  full  and  deliberate 
'consideration,  in  the  case  of  Green  v.  Neal,  6 
Pet.  298. 

741 


388 


Supreme  Coubt  or  the  Uititeo  States. 


1653 


The  counsel  for  the  appellees  made  the  fol- 
lowing points: 

I.  The  first  point  to  be  settled  is  the  true 
meaning  of  the  will.  This  depends  altogether 
on  the  signification  of  the  language  used  by  the 
testator,  and  on  no  peculiarity  of  local  law. 
The  rules  of  interpretation  laid  down  by  the 
Civil  Code  of  Louisiana  (Acts  of  1705  et  seq.), 
correspond  with  those  which  guide  judges  in 
the  courts  of  common  law.  All  aim,  alike,  at 
discerning  the  intentions  of  the  testator;  and 
as  McDonogh  has  used  the  English  language  in 
expressing  those  intentions,  a  reference  to  local 
jurisprudence  is  entirely  useless,  and  this  court 
has  accordingly  held,  that  it  does  not  follow 
the  construction  of  a  state  court  on  a  will  or 
deed,  as  it  does  on  the  construction  of  a  stat- 
ute. Lane  v.  Vick,  3  How.  464,  476;  Russell  ▼. 
Southard,  12  Id.  139. 

*  We  maintain  the  will  of  the  testator  to  be  a 
scheme  devised  by  him  for  perpetuating  his 
succession,  under  the  name  of  his  "general  es- 
tate"; that  the  title  to  his  property  was  in- 
tended by  him  to  remain  in  his  succession; 
that,  under  the  cover  of  a  bequest  to  the  cities 
and  states,  he  intended  to  shield  his  property 
from  alienation;  that  the  cities  and  states  were 
not  intended,  under  any  circumstances,  to  be 
his  beneficiaries;  and  that,  if  any  title  what- 
ever, under  the  terms  of  the  will,  was  be- 
queathed to  the  cities  or  states,  it  was  a  mere 
legal  title  as  trustees,  unaccompanied  by  any 
beneficial  interest. 

In  support  of  this  position,  we  rely  on  the 
plain  language  of  the  instrument  itself.  It  is 
true  that  the  testator  says  that  he  "gives,  wills 
and  bequeathes  all  the  rest,  residue  and  re- 
mainder of  his  estate  to  the  two  cities";  but 
this  clause  begins  by  stating,  that  he  makes  the 
bequests  "for  the  more  general  diffusion  of 
knowled^,"  etc.,  and  closes  by  stating  that  the 
bequest  is  "to  and  for  the  several  interests  and 
purposes  hereinafter  mentioned,  declared,  and 
set  forth  concerning  the  same,"  which  purposes 
he  immediately  proceeds  to  specify. 
889*]  *By  the  analysis  of  the  will,  as  already 
set  forth,  it  will  be  seen  that,  after  this  intro- 
ductory clause  containing  the  devise,  he  pro- 
vides, 

1st.  That  hit  whole  property,  real  and  per- 
sonal, "is  to  be  converted  into  one  mass,  enti- 
tled his  'general  estate.' " 

2d.  That  the  seisin  and  possession  of  this 
'general  estate"  is  to  be  vested  in  commission- 
ers and  agents,  with  perpetual  succession,  and 
the  meaning  of  the  word  "seisin"  is  abund- 
antly shown  by  the  Civil  Code,  934-936,  1600, 
1602,  1609,  1617,  1652,  1663;  2  Bl.  Com.  311, 
marginal  paging;  Fowler  et  al.  ▼.  Boyd,  15  L. 
R.  562. 

3d.  That  these  commissioners  are  to  obtain 
an  act  incorporating  the  "general  estate." 

4th.  That  they  are  to  have  the  sole  and  ex- 
clusive management  and  control  of  the  "gen- 
eral estate." 

5th.  That  "no  part  of  said  general  estate,  or 
revenues  from  rents  arising  from  said  general 
estate,  shall  go  into  the  hands  of  the  corpora- 
tions of  said  cities,  but  that  they,  the  said  cor- 
porations, shall  forever  have  a  supervision  over 

Iv. 

6th.  The  testator  further  provides  (p.  25) 
that  "copies  of  the  accounts  of  the  general  cs- 
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tate  fund  shall  be  delivered  to  the  city  eotudls 
of  the  City  of  New  Orleans,  who  shall  visit  the 
books,  examine  and  audit  the  accounts,  and 
keep  up  and  support  a  general  supervision  over 
the  general  estate,  its  accounts,  funds,  manage- 
ment and  real  estate,  as  also  over  the  free 
schools,"  etc. 

7th.  After  providing  for  the  establishment  of 
free  schools  to  educate  the  poor,  the  testator 
says  (p.  30),  "for  this  purpose,  and  this  only, 
my  desire  being  that  one  dollar  shall  never  be 
expended  to  any  other  purpose,  I  destine  the 
whole  of  my  general  estate." 

In  view  of  these  provisions,  so  clearly  and 
emphatically  detailed,  it  is  impossible  to  dis- 
cover any  of  the  elements  which  constitute  title 
or  ownership  of  property  in  the  cities.  The 
mind  is  at  a  loss  to  conceive  what  interest  in 
an  estate  can  appertain  to  parties  who  are 
never  to  have  it  in  possession,  never  to  receive 
one  dollar  of  its  revenues,  never  to  alienate  it 
and  never,  even,  to  manage,  administer  or  con- 
trol it.  It  is  evident  that  all  that  is  bequeathed 
to  the  cities  is  the  power  of  appointing  the  offi- 
cers of  this  imaginary  entity,  this  corporation 
that  the  testator  intended  to  create,  imder  the 
name  of  his  "general  estate,"  coupled  with 
fimctions  which  are  precisely  those  attributed 
by  law  to  the  visitors  of  corporations  (see  1 
Black.  401);  and  it  is  worthy  of  remark,  that 
with  this  visitatorial  agency  Baltimore  has  noth- 
ing to  do,  beyond  receiving  annually  certified 
copies  of  *the  accounts  of  the  general  [*890 
estate,  and  "publishing  them  in  two  of  the 
newspapers  of  the  city?'    Record,  p.  25. 

If  there  could.be  a  doubt,  imder  the  terms  of 
the  will  itself,  that  the  testator's  intention  was 
to  vest  the  title  to  his  property,  not  in  the 
cities,  but  in  the  general  estate,  that  doubt 
would  vanish  on  the  simple  perusal  of  his  own 
commentary  on  his  will,  as  contained  in  the 
memoranda  before  referred  to.  In  them  he 
styles  the  general  estate  "an  institution  of 
vast  importance  to  the  State  and  the  world"  (p. 
35).  He  speaks  of  the  property  as  "belonging 
to  the  general  estate"  (p.  36).  He  prays  the 
city  councils  of  New  Orleans  to  exempt  from 
taxation  "the  real  estate  belonging  to  said  gen- 
eral estate"  (p.  36).  He  declares  at  pp.  40  and 
41,  that  he  has  selected  land  for  investment, 
that  "it  may  yield  an  annual  revenue  for  the 
purposes  to  which  it  is  destined  forever;"  and 
expresses  the  hope  that  "its  rents  will  amount 
to  some  millions  of  dollars  annually,"  and  that 
it  will  become  in  time  "a  huge  mountain  of 
wealth."  At  p.  43,  he  speaks  of  two  thousand 
lots  "belonging  to  this  estate,  and  which  will 
be  and  remain  the  property  of  this  estate  at 
my  death;"  and  finally,  at  p.  55,  he  concludes 
that  "the  great  object  I  have  in  view,  as  may 
plainly  be  seen,  is  the  gradual  augmentation  in 
value  of  the  real  estate  which  will  belong  to, 
and  be  owned  by,  the  general  estate  for  cen- 
turies to  come." 

n.  If,  however,  It  should  be  held  that  the 
words  of  devise  to  the  cities  vest  a  title  in  them, 
and  that  these  words  cannot  be  controlled  nor 
explained  away  by  the  subsequent  declarations 
of  the  testator,  nor  by  the  limitations  which  he 
himself  has  placed  on  their  meaning,  the  appel- 
lees maintain  that  the  title  so  vested  is  the 
le^l  estate  alone,  unconnected  with  the  bene- 
ficial interest;  that  the  cities  are  mere  trustees; 
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and  thiit  the  beneficiaries  of  the  trust  are  the  asy- 
lums, societies,  school  farm,  and  free  school 
provided  for  by  the  will. 

The  will  contains,  not  what  the  civil  law 
terms  legacies  to  pious  uses;  not  what  the  com- 
mon law  terms  a  legacy  to  a  devisee,  subject  to 
a  purpose;  but  it  contains  dispositions  termed 
in  the  civil  law,  fide!  commissa,  and  in  the  com- 
mon law,  a  devise  for  a  purpose  to  a  devisee,  or 
a  trust;  and  wills,  precisely  such  in  character 
as  that  before  the  court,  have  been  the  subject 
of  interpretation  under  both  systems  of  juris- 
prudence. 1  Jarman  on  Wills,  Perkins,  467, 
top  2d  ed.  503  of  1st  ed.,  and  authorities  in 
notes;  Lewin  on  Trusts,  24  Law  Library,  87  top 
paging;  Vidal  et  al.  v.  Girard's  Executors,  2 
How.  127;  Briggs  v.  Penny,  8  Eng.  Law  & 
Eq.  234,  235;  Heirs  of  Henderson  v.  Rost,  5 
Annual,  458;  Succession  Isaac  Franklin,  de- 
cided in  Louisiana,  June  22,  1852,  printed  in 
pamphlet;  De  Pontalba  v.  City  of  New  Orleans, 
S»l*]  3  Annual,  *660;  CJorporation  of  Glouces- 
ter V.  Osbom,  I  H.  of  Lords,  285;  3  Hare,  186. 

It  is  true  that  the  will,  in  no  part  of  it,  uses 
the  word  "trust";  but  it  is  too  familiar  a  prin- 
ciple to  need  authority,  that  the  use  of  this 
word  is  not  essential  to  the  constitution  of  a 
trust.  Girard  uses  this  word;  and  his  devise 
to  the  City  of  Philadelphia  was  admitted  by  all 
to  be  a  trust,  nor  would  the  fact  have  been  con- 
troverted even  if  no  such  word  had  been  found 
in  the  will.  The  civil  law  is  identical  with  the 
common  law  on  this  point.  Adams'  Eq.  189 
to  102,  Am.  ed.,  and  cases  cited  in  the  note; 
Briggs  V.  Penny,  8  English  Law  &  Eq.  231- 
235;  2  Story's  Eq.  Juris,  sec.  964,  965,  1068, 
1074;  1  Jarman  on  Wills,  334. 

But,  independently  of  these  considerations, 
the  whole  of  the  ancient  civil  law  doctrine  of 
destination  to  pious  uses  has  been  repealed  by 
in  Act  of  the  Legislature  of  Louisiana,  of 
March  25,  1828,  and  the  Civil  Code  contains 
the  rules  governing  the  case.  See  Acts  As- 
sembly of  Louisiana,  1828;  Civil  Code,  art. 
3S21;  Handy  v.  Parkinson,  10  L.  R.  92;  Rey- 
nolds V.  Swain,  13  L.  R.  198. 

IIL  The  will  of  John  McDonogh  is  null,  be- 
ause  it  violates  the  prohibition  of  the  law  of 
Louisiana  against  substitutions  and  fidei  com- 
missa.   Civil  Code,  art.  15,  arts.  1507  et  seq. 

The  devise  of  property,  with  the  prohibition 
sgainst  its  alienation,  when  made  with  a  view 
to  a  purpose,  has  been  held  to  be  a  fidei  com- 
missum  by  all  authors  who  have  written  on  the 
civil  law.  A  direction  not  to  alienate,  where 
the  motive  is  the  benefit  of  the  legatee  himself, 
is  a  mere  nudum  praeceptum ;  as  where  a  Ief?acy 
is  left  of  an  estate  to  Titus,  who  is  prohibited 
from  disposing  of  it,  in  order  that  his  improv- 
idence may  never  deprive  him  of  the  means  of 
subsistence.  But  a  prohibition  against  alienat- 
ing, in  order  that,  in  ten  years,  or  at  the  death 
of  Titus,  the  estate  may  become  the  property 
of  Caius,  or  may  be  devoted  to  any  purpose 
not  personal  to  Titus,  contains  the  very  essence 
of  the  technical  fidei  commissum  and  substitu- 
tion. C.  C.  1507;  Ricard.  Traite  des  Substitu- 
tions, Vol.  n.  p.  323;  Meriin,  Vol.  XXXII.,  Ver- 
bo.  Bis.  p.  152;  Pothier,  Substitutions,  No.  584, 
Vol.  VI.  p.  517,  ed.  of  1777,  in  Cong.  Library; 
Toullier,  Vol.  VI.  No.  488;  2  Strahan's  Domat, 
3861;  Hermosilla,  Gloss.  5,  part  5,  tit.  5,  law 
44;  2  Gregorio  Lopez,  781. 
14  L.  ed« 


The  fidei  commissum  of  the  civil  law  is  not, 
as  we  concede,  identical  with  the  trust  of  the 
common  law.  The  former,  under  the  simple 
jurisprudence  of  the  Romans,  was  a  direction 
to  the  legatee  to  convey  the  property  itself,  or 
a  part  of  it,  in  full  ownership  to  the  intended 
beneficiary;  whereas  the  latter  is  a  refinement, 
by  which  the  perfect  ownership  is  decomposed 
into  *its  constituent  elements  of  legal  [*302 
title  and  beneficial  interest,  which  are  vested  in 
different  persons.  But  the  term  "fidei  commis- 
sum" is  constantly  translated  into  the  word 
"trust"  by  writers  of  authority  under  both  sys- 
tems, and  it  has  been  held  in  Louisiana,  in  a 
series  of  adjudicated  cases,  that  the  trust  of  the 
English  law  is  embraced  in  the  prohibition  of 
the  f:dei  commissum  under  the  1507th  article  of 
the  Code.  For  definition  of  the  fidei  commis- 
sum, see  2  Strahan's  Domat,  3823;  3  Marcade, 
375;  8  Duranton,  56;  32  Merlin  Rep.,  Verbo 
Substitution;  5  Toullier,  18;  5  Zachariee,  240; 
14  Pothier's  Pand.  186;  Dig.  Ub.  36,  tit.  1; 
Partidas,  VI.  tit.  5,  1.  1,  14;  Antonio  Gomez, 
Varife  Resolutiones,  Vol.  I.  cap.  5;  2  Burge, 
Conflict  of  Laws,  100;  Gaines  v.  Chew,  2  How. 
050;  Clague  v.  Clague,  13  L.  Ri  1;  Toumoir  ▼. 
Toumoir,  12  L.  R.  19.  And  the  proposition 
that  wills  containing  the  technical  fidei  commis- 
sum of  the  Roman  law,  or  the  trust  of  the  En- 
glish law,  are  utterly  null  and  void  in  Louisi- 
ana; and  that  the  latter  estate  is  one  imknowni 
to  its  law,  and  abhorrent  to  its  people  and  their 
institutions,  is  abundantly  established  by  the 
following  decisions:  Toumoir  v.  Toumoir,  12 
L.  R.  19;  Clague  v.  Clague,  13  L.  R.  1;  Liau- 
taude  V.  Baptiste,  3  Rob.  453;  Harper  v.  Stan- 
brough,  2  Annual,  381;  Tirrell  et  al.  v.  Allen,  7 
Annual;  Ducloslange  v.  Ross,  3  Annual,  432; 
Beaulieu  v.  Temoir,  6  Annual,  480;  Heirs  of 
Henderson  v.  Rost,  6  Annual,  458;  Macarty  ▼. 
Tyo,  6  Annual;  Franklin  case. above  cited;  G. 
C.  487,  et  sea. 

The  principle  that  parties  are  not  at  liberty 
to  invest  new  tenures  of  property  and  to  im- 
press such  tenures  on  their  lands,  is  one  not 
peculiar  to  Louisiana,  but  is  a  part  of  the  pub- 
lic policy  of  every  country.  Kipper  ▼.  Bailey, 
8  Eng.  Ch.  120. 

And  the  decisions  of  the  French  courts,  as 
well  as  the  opinions  of  French  jurists  on 
the  subject  of  fidei  commissa  and  substitutions, 
are  of  no  weight  or  value  in  Louisiana,  by  rea- 
son of  the  difference  of  the  legislation  of  the 
two  countries  on  the  subject.  Rowlett  v.  Shep- 
herd, 4  La.  80;  Ducloslange  v.  Ross,  3  Annual 
432. 

IV.  There  is  nothing  in  the  law  of  Louisiana 
making  any  exception  to  this  general  rule.  The 
article  1536  of  the  Civil  Code,  cannot,  without 
violent  misconstruction,  be  applied  in  any  man- 
ner to  this  subject  matter.  The  Code  contains 
a  title  called  Title  2  of  Donations  inter  vivos 
and  mortis  causa.  It  is  divided  into  seven  chap- 
ters, of  which  the  first  four  are  applicable  to 
both  classes  of  donations,  and  the  prohibition 
in  article  1507  against  fidei  commissa  is  in  the 
chapter  4  entitled  "Of  dispositions  reprobated 
by  law  in  donations  inter  vivos  and  mortis 
causa."  After  exhausting,  in  these  four  chap- 
ters, such  provisions  as  are  applicable  to  both 
classes  of  donations,  the  Code  *proceeds,  [*303 
in  chapter  5,  to  treat  separately  of  donations 
inter    vivos,   and   in   chapter   6   of   donations 
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mortis  causa,  placing  in  each  of  these  chapters 
the  special  rules  appropriated  to  its  particular 
subject  matter. 

Now,  chapter  five  embraces  articles  1510  to 
1562,  and  consequently  includes  the  article 
1536.  Chapter  five  is  divided  into  three  sec- 
tions, of  which  the  second  treats  of  the  form  of 
donations  inter  vivos.  In  prescribing  this  form 
the  Code  requires  an  authentic  act  to  be  passed 
before  a  notary,  a  delivery  by  the  donor,  and 
(in  article  1527)  an  acceptance  in  precise  terms 
by  the  donee.  It  then  proceeds  to  provide  for 
this  acceptance  by  incapable  parties.  Article 
1532  provides  for  a  married  woman;  her  ac- 
ceptance must  be  with  consent  of  her  husband. 
Article  1533  provides  that  the  acceptance  for  a 
minor  may  be  by  his  tutor;  1534,  that  of  an 
insane  person  by  his  curator;  1535,  that  of  a 
deaf  and  dumb  person  by  himself  or  attorney 
or  curator;  1536,  ''donations  made  for  the 
benefit  of  an  hospital  of  the  poor  of  a  com- 
mimity,  or  of  establishments  of  public  utility, 
shall  be  accepted  by  the  administrators  of  such 
communities  or  establishments." 

It  is  too  plain  for  argument,  on  examination 
of  the  context  of  the  Code,  that  this  article 
1536  has  not  the  remotest  bearing  on  the  article 
1507,  and  has  not  any  reference  whatever  to 
the  same  subject  matter.  So  far  from  there  be- 
ing any  exception  in  the  Code  authorizing  cor- 
porations to  become  trustees,  there  is  a  positive 
prohibition  pointed  directly  at  corporations. 
See  La.  Code,  article  432. 

But  there  is  another  conclusive  reason  why 
the  law  can  contain  no  exception  in  favor  of 
the  cities.  The  prohibition  of  trust  estates  in 
Louisiana  is  not  alone  a  legal,  it  is  also  a  con- 
stitutional prohibition.  Constitution  of  1812, 
art.  4,  sec.  11;  Constitution  of  1845,  article 
120;  Opinion  of  Chief  Justice  Eustis,  in  the 
Franklin  case. 

To  construe  article  1536  as  conferring  a 
power  on  cities  to  take  estates  in  trust,  is  to 
violate  the  principle  that  when  a  capacity  is 
granted  by  law  to  a  corporation,  the  clause 
conferring  it  is  to  be  construed  subordinately 
to  the  general  law,  and  not  as  giving  powers 
beyond  those  conferred  on  individuals.  Mc- 
Cartee  v.  Orphan  Asylum,  9  Cow.  437,  507; 
Jackson  v.  Hartwell,  8  Johns.  425. 

This  clause,  if  it  confers  the  power  supposed, 
must  be  subjected  to  the  most  rigid  construc- 
tion, and  can  never  be  made  to  comprehend 
such  a  trust  as  McDonogh  has  devised.  In 
New  York,  from  motives  of  public  policy 
similar  to  those  prevailing  in  Louisiana,  the 
creation  of  trusts  has  been  greatly  restricted 
by  statute.  2  Rev.  Stat.  p.  136. 
894*]  *The  strictness  with  which  this  policy 
is  enforced  by  her  courts,  and  the  rigor  with 
which  trusts  contravening  its  spirit  are  an- 
nulled, may  be  seen  in  the  cases  of  Jarvis  v. 
Babcock,  5  Barb.  139;  McSorley  v.  Wilson,  4 
Sandf.  Ch.  623. 

V.  The  will  of  John  McDonogh  violates  the 
law  of  Louisiana  in  separating  the  usufruct 
from  the  naked  property  of  his  estate  forever. 
The  nature  of  these  two  titles  is  explained  in 
articles  479,  486,  and  525  et  seq.  The  law  au- 
thorizes the  separation  of  the  usufruct  from 
the  ownership  for  one  life  only.  Civil  Code, 
601,  1509. 

But  where  the  usufructuary  is  a  corporation 
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which  is  deemed  perpetual,  the  right  is  ex- 
pressly limited  to  thirty  years.    C.  C.  607. 

It  is  true  that  where  a  gift  of  perpetual  usu- 
fruct is  made,  it  is  frequently  construed  into  a 
gift  of  the  property  itself,  on  the  ground  that 
giving  to  a  person  the  perpetual  enjoyment  of 
property  is  only  a  mode  of  expressing  the  gift 
of  the  title  or  ownership.  See  Amauld  v. 
Delachaise,  4  Annual,  119;  2  Prudhon,  6-9. 

But  this  is  a  mere  rule  of  construction,  sub- 
ject  to  be  controlled  by  the  testator's  expres- 
sion of  a  contrary  intention.  The  language  of 
the  will,  as  already  set  forth,  expresses  so 
clearly  the  intention  of  the  testator  not  to  give 
the  property  itself,  but  to  place  the  title  for- 
ever in  abeyance,  and  to  preserve  the  property 
as  "his  general  estate,"  that  comment  on  it  is 
imnecessary. 

The  langua^  used  by  the  present  Chief 
Justice  of  Lomsiana,  with  reference  to  the  will 
of  Henderson,  is  equally  applicable  to  that  now 
under  discussion:  "There  is  not  a  word  in  the 
will  that  takes  the  ownership  out  of  his  suc- 
cession; but  that,  if  carried  into  effect,  it  takes 
it  out  of  commerce,  is  indisputable."  He  ex- 
pressly orders,  "it  is  to  remain  forever  aa  a 
part  of  my  succession."  The  executors  might 
lease,  but  they  could  not  sell.  Henderson  v. 
Rost,  5  Annual,  458. 

VI.  The  will  of  McDonogh  is  in  direct  vio- 
lation of  the  law  of  Louisiana,  which  prohibits 
perpetuities,  and  the  {placing  of  property  out 
of  commerce.  Marthurin  v.  Livaudais,  5  Mar- 
tins, N.  S.  302;  Cole  v.  Cole,  7  Martins,  N.  S. 
416;  Amauld  v.  Tarbe,  4  La.  502;  Heirs  of 
Henderson  v.  Rost,  5  Annual,  458;  Franklin 
case  above  cited. 

And  so  strong  is  the  determination  of  the 
Legislature  to  prevent  property  from  being 
withdrawn  from  commerce,  that  it  has  express- 
ly abrogated  the  former  civil  law,  and  the 
special  article  of  the  Code  of  1808,  which  pro- 
hibited the  alienation  of  things  holy,  sacred 
and  religious.  Code  of  1808,  pp.  95  and  96;  1 
Strahan's  Domat,  sees.  129,  1435;  Civil  Code, 
447.  The  will  also  violates  the  provision  of 
the  law  which  prohibits  the  testator  from  or- 
dering *that  property  shall  never  be  di-  [*S95 
vided.    C.  C.  arts.  1222,  1223. 

And,  although  under  the  terms  of  the  law. 
such  a  prohibition  is  considered  as  not  made, 
yet  where  the  property  is  not  given  in  owner- 
ship to  the  devisee,  and  the  prohibition  is  in- 
serted, with  a  view  to  carry  out  an  entire 
scheme,  created  by  the  will,  and  which  must 
fail  if  the  prohibition  be  not  in  force,  then  to 
allow  the  partition  of  the  property  between 
the  devisees  for  their  own  use,  becomes  not  an 
interpretation  of  the  will,  but  a  perversion  of 
the  whole  design  of  the  testator,  and  the  mak- 
ing of  a  new  will  for  him.  Henderson  v.  Rost, 
al^ve  cited;  see,  also,  Hawley  v.  James,  16 
Wend.  144,  180. 

This  consideration  also  disposes  of  the  ques- 
tion raised  specially  in  behalf  of  the  Orphan 
Asylum.  The  annuity  is  inseparably  connected 
with  the  trust,  and  must  fall  with  it;  there 
is  no  possibility  of  upholding  it  when  the  trust 
on  which  it  depends  is  overthrown.  It  is  to  be 
paid  from  rents  and  profits  which  will  never 
accrue.  Coster  v.  Lorillard,  14  Wend.  265: 
same  case,  5  Paige,  Ch.  172;  Hawley  v.  James, 
16  Wend.  180. 
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Vn.  The  beneficiary  legatees  of  McDonogh, 
the  asylum,  the  school  farm,  the  free  schools, 
are  not  in  existence,  nor  is  even  the  board  of 
commissioners  of  his  general  estate,  as  a  legal 
corporation,  capable  of  holding  property  in  suc- 
cession. 

They  are  intended  by  the  testator  to  be  cor- 
porations with  perpetual  succession,  he  has  so 
declared  in  his  will,  and  he  has  attempted  to 
organize  them  as  what  he  calls  "institutions." 

The  power  of  creating  corporations  is  a  sov- 
ereign power,  which  no  individual  can  usurp. 
In  D>uisiana  the  Legislature  itself  could  not  in- 
corporate the  institutions  provided  for  by  this 
wiU.    Constitution  of  1845,  arts.  123,  124. 

These  articles  prohibit  the  creation  of  any 
corporations  by  special  charter,  except  political 
and  municipal  corporations,  and  provide  that 
no  corporation  thereafter  to  be  created,  "shall 
ever  endure  for  a  longer  period  than  twenty- 
five  years." 

The  Legislature,  by  Act  of  ^Oth  April, 
1847,  in  obedience  to  these  articles,  passed  a 
general  law  for  the  organization  of  such  cor- 
porations as  McDonogh  desires  to  establish  by 
his  will,  restricting  their  possession  of  property 
to  a  value  of  $300,000.    Digest  La.  Stat.  p.  181. 

The  whole  scheme  of  McDonogh's  will  is  in 
direct  violation  of  the  policy  of  Louisiana,  as 
established  by  the  constitution  and  this  law, 
and  is  null  and  void  for  this  reason. 

Before  the  adoption  of  these  articles  of  the 
Constitution,    when    the    Legislature    granted 

rial  Acts  of  Incorporation  to  religious  and 
itable  societies,  its  policy  was  equally 
3»«*]  marked  •by  restricting  their  possession 
of  property  and  right  to  receive  donations  with- 
in narrow  limits,  and  confining  their  duration 
to  a  term  of  years.  Bullard  and  Curry's  Di- 
gest, p.  343,  Nos.  214,  221,  p.  353,  No.  241,  p. 
354,  No.  248.  First  Congregational  Church  v. 
Henderson,  4  Hob.  215,  where  it  appears  that 
the  church  was  prohibited  from  receiving  from 
any  single  person  by  donation  or  legacy  more 
thap  $1,000. 

It  has  long  ago  been  held  by  this  court,  that 
a  legacy  to  an  association,  not  incorporated, 
could  not  be  taken  by  it  as  a  society,  nor  by 
the  individuals  who  composed  the  association 
at  the  death  of  the  testator.  Baptist  Associa- 
tion V.  Hart,  4  Wheat.  1.  And  the  law  of  Eng- 
land on  this  point  is  well  settled.  Grant  on 
Corporations,  115,  572. 

The  statute  law  of  Louisiana  is  in  conJtorm- 
ity  with  these  principles,  and  requires,  for  the 
validity  of  a  legacy,  two  conditions:  1st.  The 
existence  of  a  legatee  at  the  death  of  the  tes- 
tator. 2d.  The  capacity  of  the  legatee  to  re- 
cdve  at  the  time,  if  the  legacy  be  absolute;  or 
if  conditional,  the  capacity  at  the  time  of  the 
fulfillment  of  the  condition.  Civil  Code,  1450, 
1460,  1460. 

These  provisions  of  the  civil  law  are  estab- 
lished with  great  clearness  by  the  highest  au- 
thorities. 5  Toullier,  90,  Nos.  91,  92;  Pothier 
Donations  Testamentaires,  p.  361;  Pothier, 
Obligations,  Nos.  203,  208,  222;  2  Strahan's 
Domat,  3518,  3038;  3  Marcade,  430;  5  Zacha- 
ria,  23;  8  Duranton,  No.  221;  Coin  Delisle,  96, 
No.  4. 

And  although  the  French  Code,  which  forms 
the  basis  of  that  of  Louisiana,  admits  of  ex- 
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ception,  in  cases  of  marriage  contracts,  to 
the  rule  requiring  the  existence  of  the  donee  at 
the  date  of  the  gift,  the  Louisiana  Code  ex- 
pressly forbids  this  exception,  and  repeats  the 
prohibition.  Code  Napoleon,  906,  725;  Civil 
Code,  947,  948,  1727. 

It  is  true  that  in  one  case  in  Louisiana  the 
court  held  a  legacy  valid  to  corporations  not  in 
existence.  Milne's  Heirs  v.  Milne's  Executors^ 
17  La.  46. 

But  that  case  stands  alone  in  the  reports,  and 
on  the  very  face  of  the  decision  is  self -contra- 
dictory.   It  is  not  the  law  of  the  land. 

But  tf een  admitting  its  correctness,  it  was  de> 
cided  on  the  express  ground  that  the  corpora- 
tions had  been  created  by  Act  of  the  Legisla- 
ture,  immediately  after  the  decease  of  the  tes- 
tator, and  where  this  action  of  the  Legislature 
has  been  refused,  it  has  since  been  held  that  the 
devise  must  fail.  Heirs  of  Henderson  v.  Rost» 
5  Annual,  458,  opinion  of  Preston,  J. 

Now,  in  the  case  before  the  court,  not  only 
has  the  Legislature  of  Louisiana  no  constitu- 
tional power  to  create  the  corporations  in  ques- 
tion, *but  both  the  States  of  Louisiana  [*397 
and  Maryland  have  declared  their  disapproval  of 
the  scheme  of  the  will  and  denounced  it  as  null 
and  void,  and  contrary  to  public  policy.  Rec- 
ord, pp.  67,  129;  Act  of  Legislature  of  Louis- 
iana, 12th  March,  1852,  p.  132;  Resolution  at 
Legislature  of  Louisiana,  12th  March,  1852,  p. 
136. 

The  corporations  contemplated  by  McDon- 
ogh are  therefore  not  only  without  present 
existence,  but  without  any  probability  of  future 
existence,  and  the  property  conveyed  to  them 
must  of  necessity  fall  to  the  heirs  at  law. 

A  case  infinitely  stronger  in  favor  of  the  va- 
lidity of  a  devise,  was  decided  by  the  Supreme 
Court  of  the  Hanseatic  cities  in  favor  of  the 
heirs  at  law.  It  was  the  case  of  a  legacy*to  the 
City  of  Frankfort,  of  a  sum  of  money  destined 
to  the  establishment  of  a  museum  of  painting, 
for  the  direction  and  administration  of  which  a 
society  was  to  be  created  according  to  law,  and 
as  soon  as  it  was  incorporated,  the  society  was 
to  become  the  owner  of  the  legacy,  on  condition 
of  applying  it  to  the  use  prescribed  by  the  tes- 
tator. 

The  decision  of  the  court  was,  that  the  city 
could  not  keep  the  legacy  without  violating  the 
intention  of  the  testator;  and  that  the  society 
could  not  take  it,  because  it  had  no  legal  exist- 
ence at  the  date  of  the  testator's  death.  The 
legacy  was  therefore  annulled  in  favor  of  the 
legal  heirs.  RosKirt,  Ueber  den  Standelschen 
Erbfolge,  1828;  Muhlenbruck,  Beurtheilung  des 
Stadelschen  Beerbungsfalles. 

And  if  the  dispositions  of  McDonogh's  will 
be  indeed  as  we  maintain  in  favor  of  cor- 
porations not  yet  in  existence,  and  therefore  in- 
capable of  taking,  the  Code  of  Louisiana  pro- 
vides that  they  shall  be  null,  notwithstanding 
the  interposition  of  the  names  of  the  cities, 
which  is  a  mere  device  of  the  testator  to  shield 
them  from  the  law. 

"Every  disposition  in  favor  of  a  person  in- 
capable of  receiving  shall  be  null,  whether  dis- 
guised under  the  form  of  an  onerous  contract 
or  made  under  the  name  of  a  person  inter* 
posed."    C.  C.  1478. 

Vin.  The  schools  which  the  testator  re- 
quires to  be  established  in  Louisiana  are  in  con- 
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travention  of  the  policy  of  the  State,  as  estab- 
lished by  its  constitution  and  laws. 

The  will  requires  that  the  benefit  of  the 
schools  shall  be  confined  to  the  poor,  as  a 
class.  The  constitution  and  laws  of  Louisi- 
ana require  that  free  schools  shall  be  estab- 
lished and  kept  under  the  supervision  of  public 
officers,  where  all  white  children  alike,  the  rich 
and  poor,  may  be  educated  by  the  same  teach- 
ers, and  on  terms  of  equality. 

Free  schools  confined  to  the  poor  alone  give 
308*]  rise  to  distinction  *of  classes  in  the 
community,  are  anti- republican  in  tendency, 
and  conflict  with  the  policy  of  the  State.  Con- 
stitution of  La.  arts.  133,  134;  Acts  of  Legisla- 
ture of  La.  1841,  Digest,  p.  239;  Acts  of  Legisla- 
ture of  La.  1847,  Digest  Laws  of  La.  228  et  seq. 

And  free  schools  in  which  poor  white  and 
colored  children  are  to  be  received  indiscrimi- 
pately,  and  placed  on  an  equality,  would  be  in- 
tolerable in  states  where  slavery  is  recognized 
as  a  legal  institution. 

IX.  If  it  be  held  that  the  City  of  New  Or- 
leans can  take  the  trust  estate  bequeathed  to  it, 
the  executors  must  be  ordered  to  accoiint  to 
complainants  for  the  half  which  is  devised  to 
the  City  of  Baltimore. 

The  trust  in  favor  of  that  city  is  to  be  there 
executed  under  the  laws  of  Maryland.  By 
that  law  the  trust  in  question  is  void.  It  can- 
not be  there  executed,  because  the  object  is  not 
definite. 

'^Whenever  the  word  'poor'  or  'poorest'  has 
been  used  as  a  term  of  description  in  a  devise 
or  bequest,  it  has  been  held  to  be  insufficient 
for  uncertainty."  Dashiell  v.  The  Attorney- 
'General,  Harr.  &  Johns.  399. 

The  devise  to  the  school  farm  in  McDonogh'i 
will  is  "for  the  express  and  sole  purpose  of  es- 
tablishing a  school  farm  on  an  extensive  scale 
for  the  destitute  and  the  poorest  of  the  poor 
male  children,  etc."  Record,  p.  18.  And  "for 
rescuing  from  vice  and  ignominy  millions  upon 
millions  of  the  destitute  youth,  etc."  Page  22. 

The  general  devise  is  "for  the  establishment 
and  support  of  free  schools  wherein  the  poor, 
and  the  poor  only,  of  both  sexes,  of  all  classes 
and  castes  of  color,  shall  have  admittance,  free 
of  expense."  Page  14.  Schools  for  "the 
poorer  clasess,  for  whom  these  institutions  are 
alone  intended"  (Page  27),  "where  every  poor 
child  and  youth,  of  every  color,  may  receive  a 
common  English  education."     Page  29. 

Such  trusts  are  incapable  of  execution,  ac- 
cording to  the  concurrent  decisions  of  the 
highest  courts  of  Maryland.  Trippe  y.  Frazier, 
4  Harr.  &  Johns.  446;  Dashiell  v.  Attorney- 
General,  5  Id.  398;  Dashiell  ▼.  Attorney-Gen- 
eral, 6  Id.  1 ;  Tolson  v.  Tolson,  10  GiU  &  Johns. 
159;  Meade  et  al.  v.  Beale  &  Latmer,  Executors 
of  Ford,  decided  by  Chief  Justice  Taney,  in  U. 
S.  C.  C.  November  Term,  1860. 

These  decisions  are  in  strict  pursuance  of 
those  of  the  English  courts,  in  cases  quite  as 
strongly  appealing  to  good  feeling  as  any  of 
those  termed  charitable.  Kam  on  Legal  Judg- 
ment, ch.  19,  sec.  2,  in  9th  vol.  Law  Library, 
and  cases  there  cited. 

And  this  court  has  more  than  once  determined 

300*]   "that  the  •common  law  of  each  state 

must    be    ascertained    by    its    general    policy, 

^he  usages   sanctioned  by  its  courts,  and   its 

-statutes;  and  there  is  no  object  of  judicial  ac- 
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tion  which  requires  the  exercise  of  this  discrim- 
ination more  than  the  administration  of  char- 
ities." Wheeler  v.  Smith,  9  How.  78;  Baptist 
Association  v.  Hart,  4  Wheat.  27;  Inghs  v. 
Sailors'  Snug  Harbor,  3  Pet.  112;  Vidal  t. 
Girard's  Executors,  2  How.  129. 

And  if  the  trust  is  incapable  of  execution  in 
Maryland,  though  valid  in  Louisiana,  the  prop- 
erty falls  to  the  legeil  heirs.  Hawley  v.  James, 
7  Paige,  Ch.  213;  S.  C.  5  Paige,  Ch.  323,  441; 
S.  C.  16  Wend.  61. 

So  in  England  it  has  been  held  that  where 
a  trust  was  created  in  personal  property 
abroad,  to  be  invested  in  lands  in  Englano, 
contrary  to  the  policy  of  her  mortmain  laws, 
the  devise  is  void.  Attorney-General  v.  Mills,  3 
Russell,  328. 

The  right  of  Baltimore  to  accept  such  a 
trust  is  a  question  of  personal  capacity,  to  be 
governed  by  the  law  of  the  domicil,  according 
to  principles  of  law  universally  admitted. 
Story's  Conflict,  sees.  51,  65,  446. 

X.  The  residuary  devises  to  the  states  of 
Louisiana  and  Maryland  are  the  same  in  their 
nature  and  character  as  those  to  the  cities  of 
New  Orleans  and  Baltimore.  They  are  tniata 
"That  the  Legislatures  of  those  States,  respec- 
tively, may  carry  my  intentions,  ad  expressed 
in  this  my  last  will  and  testament,  into  effect, 
as  far  and  in  the  manner  which  will  appear  to 
them  most  proper"  (p.  29) ;  and  this  trust  is  fol- 
lowed by  the  reiteration  of  his  purpose  in  the 
strongest  terms  he  could  discover:  "For  this 
purpose,  and  this  only,  my  desire  being  that 
one  dollar  shall  never  be  expended  to  any 
other  purpose,  I  destine  the  whole  of  my  gen- 
eral estate,  to  form  a  fund  in  real  estate, 
which  shall  never  be  alienated,  but  be  held  and 
remain  forever  sacred  to  it  alone." 

The  qualiflcation  in  the  devise  to  the  states 
merely  gives  a  discretionary  power  as  to  the 
mode  of  execution  of  the  purpose;  it  enables 
them  to  dispense  with  such  of  the  machinery 
of  administration  of  the  trust  as  they  might 
flnd  cumbersome  or  ill  adapted  to  the  ob- 
ject in  view,  but  it  is  subordinate  to  the  chief 
illegal  conditions  of  the  scheme,  and  does  not 
admit  of  its  fractional  observance.  It  gives  a 
latitude  as  to  the  administration  and  machin- 
ery of  the  purposes  subject  to  the  proviso  that 
these  purposes  are  to  be  observed,  viz.:  1st,  the 
education  of   the   poor  of  the  two  cities   in 

S reference  to  all  others;  and  2d«  that  this  be 
one  by  the  revenues  of  a  fund  formed  of  in- 
alienable real  estate.  Morrice  v.  Bishop  of 
Durham,  9  Ves.  399;  Briggs  v.  Penny,  8  Eng. 
Law  and  Eq.  234,  235;  Morrice  y.  Bishop  of 
Durham,  10  Ves.  521;  Story's  Eq.  Juris,  sees. 
979,  a.  b.;  Wheeler  y.  Smith,  9  How.  55;  Adams' 
Eq.  134,  Am.  ed. 

*Mr.  Justice  Campbell  delivered  the  [*40d 
opinion  of  the  court: 

The  appellees  are  the  heirs  at  law  of  John 
McDonogh,  a  native  of  the  State  of  Maryland, 
who  died  at  McDonogh,  near  New  Orleans,  in 
the  State  of  Louisiana,  in  1850,  leaving  there  a 
very  large  succession.  In  1839,  the  decedent 
executed,  at  New  Orleans,  an  olographic  will 
for  the  disposal  of  the  estate  he  might  have  at 
his  death.  This  will  is  in  a  legal  form,  and 
has  been  admitted  to  probate  in  the  District 
Court  of  New  Orleans.  It  contains  two  par- 
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ticnlar  legacies  which  are  not  contested,  and  a 
single  legacy  under  a  universal  title.  In  this 
bequest  the  testator  declares,  "that  for  the 
more  general  diffusion  of  knowledge,  and  con- 
sequent well-being  of  mankind,*'  and  "being 
eonvinced  that  he  could  make  no  disposition 
of  those  goods  which  the  Most  High  had  placed 
under  his  stewardship,  as  by  means  of  which 
the  poor  would  be  instructed  in  wisdom  and  led 
into  the  path  of  holiness,"  'lie  gives,  wills  and 
bequeaths  all  the  rest,  residue  and  remainder  of 
his  estate,  real  and  personal,  present  and 
future,  as  well  that  which  was  then  his  as  that 
which  he  might  acquire  at  any  time  before  his 
death,  and  of  which  he  mignt  die  possessed 
(subject  to  certain  annuities),  to  the  corpora- 
tions of  the  cities  of  New  Orleans  and  Balti- 
more forever,  one  half  to  each,"  "to  and  for 
the  several  intents  and  purposes  thereafter  de- 
clared." The  testator  directs  his  executors 
to  convert  his  personal  estate  into  real  property, 
whereby  "the  whole  of  his  estate  will  become 
a  permanent  fund  in  real  estate,  affording 
rents,  no  part  of  which  shall  ever  be  touched, 
divided,  sold  or  alienated,  but  shall  forever  re- 
main together  as  one  estate,  and  be  managed" 
as  he  shall  order. 

For  the  management  of  this  estate,  thus  de- 
clared to  be  inalienable,  he  directs  the  two 
cities  each  to  select,  annually,  three  agents, 
whose  duty  it  should  be  to  receive  seisin  and 
possession  of  the  estate  from  his  executors,  im- 
mediately after  his  death.  They  are  "to  lease 
or  rent  the  lots,"  "cultivate  the  plantations," 
"collect  the  rents,"  "pay  the  annuities,"  "in- 
vest the  moneys,"  and  "in  fine,  do  all  acts 
necessary  to  its  full  and  perfect  management, 
according  to  the  will;"  the  will  of  the  testator 
being  "that  no  part  of  the  general  estate,  or 
revenue  from  rents  arising  from  said  general 
estate  shall  go  into  the  hands  of  the  corporate 
authorities  of  the  said  cities,  but  that  the  said 
authorities  should  have  forever  the  supervision 
of  it," 

The  testator  designed  the  joint  nianagement 
of  the  agents  of  the  cities,  and  the  joint  super- 
vision of  their  authorities  over  the  estate,  to  be 
perpetual.  He  forbids  the  cities  to  vary,  by 
agreement,  or  by  any  compromise,  the  relations 
he  has  established  between  them  in  regard  to  it. 
They  must  make  no  sale  of  their  interests;  no 
traffic  with  their  powers  of  control;  no  sur- 
401*]  render,  •for  money  or  other  consider- 
ation, of  their  supervisory  care.  But  should 
they  combine  to  violate  his  scheme  of  man- 
agement or  appropriation,  their  rights  are  de- 
clared forfeited,  and  "the  general  estate"  is 
limited  over  to  the  States  of  Louisiana  and 
Maryland,  "for  the  purpose  of  educating  the 
poor  of  those  States,"  "under  such  a  general 
system  of  education  as  their  Legislatures 
*«hould  appoint."  He  further  provides,  that 
should  there  be  "a  lapse  of  the  legacies  from 
the  failure  of  the  legatees  to  accept,  or  any 
other  cause  or  means  whatsoever,"  the  shares 
should  hiure  for  the  benefit  of  the  State  or 
"States  in  which  the  cities  are  situate;  "that 
the  Legislatures  of  those  States  respectively 
may  carry  his  intentions,  as  expressed  and  set 
forth  in  the  will,  into  effect,  as  far  and  in  the 
nanner  which  will  appear  to  them  most  proper." 

The  testator  having  provided  for  the  per- 
^tuity  of  the  McDonogh  estate,  and  the  des- 
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tination  of  its  revenues,  proceeds  to  develop  a 
minute  and  detailed  scheme  for  its  manage- 
ment, improvement,  and  the  expenditure  of 
its  income.  He  appropriates  one  eighth  part 
of  its  annual  revenue  for  forty  years,  for  col- 
onizing the  free  people  of  color,  to  the  Ameri- 
can Colonization  Society,  the  sum  not  to  ex- 
ceed $25,000  per  annum;  one  eighth  part  for 
the  erection,  in  New  Orleans,  of  an  asylum  for 
the  poor  of  all  a^es,  castes  and  colors;  one 
eighth  part  to  an  mcorporated  society  for  the 
relief  of  orphan  boys  in  New  Orleans;  and  one 
eighth  part  for  the  establishment  of  a  school 
farm  in  Maryland.  The  money  appropriated 
to  the  asylum,  school  farm,  and  orphan  boys, 
he  requires  to  be  invested  as  capital  in  real  es- 
tate, and  the  rents  only  to  be  subject  to  the 
uses  of  the  donees.  The  capital  of  the  asylum 
and  school  farm  is  to  be  entirely  collected  be- 
fore any  appropriation  takes  place  for  their 
use;  and  for  the  one  the  capital  is  to  be 
$3,000,000,  and  for  the  other  $600,000.  The 
remaining  four  eighths  of  the  income  of  the 
general  estate,  for  the  present,  and  the  whole, 
after  the  objects  above  mentioned  are  fulfilled, 
are  destined  "for  the  education  of  the  poor, 
without  the  cost  of  a  cent  to  them,  in  the  cities 
of  New  Orleans  and  Baltimore,  and  their 
respective  suburbs,  in  such  a  manner  that 
every  poor  child  and  youth,  of  every  color,  in 
those  places,  may  receive  a  common  English 
education — bctsed,  however,  be  it  particularly 
imderstood,  on  a  moral  and  religious  one;"  the 
whole  of  the  general  estate  "to  form  a  fund  in 
real  estate  which  shall  never  be  sold  or  alien- 
ated, but  be  held  and  remain  forever  sacred." 

To  carry  his  purposes  into  effect,  he  directs 
the  selection  of  boards  of  managers  for  the  dif- 
ferent establishments,  and  suggests  that  acts 
of  incorporation  may  become  necessary  to 
facilitate  their  operations. 

*The  appellees  claim  that,  as  to  the  [*402 
property  embraced  in  this  bequest  to  the  cities, 
that  John  McDonogh  died  intestate. 

Their  argument  is,  that  although  he  makes 
in  the  commencement  of  his  will  a  formal  gift 
to  the  cities;  although  the  cities  are  designated 
as  his  legatees  in  several  clauses  of  the  will,  in 
precise  terms;  although  the  property  is  de- 
scribed as  property  "willed  and  bequeathed  to 
the  cities,"  that  the  testator  has  sedulously 
contrived  to  withdraw  from  them  the  seisin 
and  possession  of  the  whole  estate,  and  has 
committed  them  to  an  uncertain  and  fluctu- 
ating board,  for  the  selection  of  which  he  has 
provided;  that  the  dominion  and  use  of  this 
property,  in  so  far  as  he  has  permitted  either, 
has  been  confided  to  this  board  of  managers, 
but  that  this  board  is  held  servilely  to  a  code 
of  regulations  he  has  dictated,  the  aim  of  which 
is  to  hold  the  "McDonogh  estate"  together  in 
perpetuity;  that  by  these  restrictive  regulations 
the  donations  to  the  cities  have  become  nuga- 
tory and  imavailing. 

This  conclusion  was  adopted  by  the  Circuit 
Court,  whose  decree  is  under  revisal,  and  has 
been  sustained  in  the  argument  at  the  bar  of 
this  court  with  great  power  and  ability. 

We  may  remark  of  the  will  of  the  testator, 
that  it  indicates  his  imagination  to  have  become 
greatly  disturbed  by  a  long  and  earnest  con- 
templation of  plans  which  he  says  "had  actu- 
ated and  filled  his  scul  from  early  boyhood 
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with  a  desire  to  acquire  a  fortune,  and  which 
then  occupied  his  whole  soul,  desires  and  af- 
fections." In  the  effort  to  accomplish  these' 
cherished  hopes  he  has  overstepped  the  limits 
which  the  laws  have  imposed  upon  the  powers 
of  ownership,  overlooked  the  practical  difficul- 
ties which  surround  the  execution  of  complex 
arrangements  for  the  administration  of  proper- 
ty, greatly  exaggerated  the  value  of  his  estate; 
and  unfolded  plans  far  beyond  its  resources  to 
effect ;  and  has  forgotten  that  false  calculations, 
mismanagement,  or  unfaithfulness  might  oc- 
cur to  postpone  or  prevent  their  attainment. 
Holding  and  declaring  a  firm  faith  in  the  inter- 
position of  Providence  to  render  his  enterprise 
successful,  he  apparently  abandons  himself, 
without  apprehension  or  misgiving,  to  the  con- 
templation of  the  ''McDonogh  estate,"  as  ex- 
isting through  all  time,  without  any  waste  or 
alienation,  but  improving  and  enlarging,  "ex- 
tending the  blessings  of  education  to  the  poor 
throu^  every  city,  town  and  hamlet"  of  the 
State  where  he  was  bom,  and  the  State  in 
which  he  had  lived  and  was  to  die;  "rescuing 
from  ignorance  and  idleness,  vice  and  ig- 
nominy, millions  upon  millions  of  the  destitute 
youth  of  the  cities,"  and  "serving  to  bind 
communities  and  States  in  the  bonds  of  broth- 
erly love  and  affection  forever." 

The  exaggeration  which  is  apparent  in  the 
403*]  scheme  he  projects,  *and  the  ideas  he 
expresses  concerning  it,  afford  the  ground  of 
the  argument  for  the  appellees.  It  is,  how- 
ever, unfair  to  look  to  the  partt«  of  the  will 
which  relate  to  the  disorders  which  reign  in  so- 
ciety, or  to  his  aspirations  to  furnish  a  relief 
for  these  "during  all  time,"  or  tc  the  prophetic 
visions  awakened  by  the  exalted  and  exciting 
ideas  which  dictated  the  conditions  of  the  will, 
for  the  rule  of  its  interpretation.  We  must 
look  to  the  conveyances  he  has  made  in  the  in- 
strument, the  objects  they  are  fitted  to  accom- 
plish, and  the  agencies,  if  any,  to  be  employed, 
and  endeavor  to  frame  these  into  a  consistent 
and  harmonious  plan,  accordant  with  his  lead- 
ing and  controlling  intentions.  In  reference  to 
his  controlling  purpose  there  can  be  no  mistake. 
He  says,  "that  the  first,  principal,  and  chief 
object"  in  his  view  is  "the  education  of  the 
poor"  of  the  two  cities.  With  equal  emphasis 
and  precision  he  has  disclaimed  the  desire  of 
building  the  fortunes  of  his  natural  relations. 
He  says,  "that  even  to  his  children,  if  he  had 
them  (as  he  had  not),  and  a  fortune  to  leave  be- 
hind him,  he  would,  besides  a  virtuous  educa- 
tion, to  effect  which  nothing  should  be  spared, 
bequeath  to  each  but  a  very  small  amount, 
merely  to  excite  them  to  habits  of  industry  and 
frugality,  and  no  more." 

His  ruling  purpose  had  no  connection  with 
the  poor  of  any  one  generation.  His  desire 
was  to  establish  a  foundation  to  exist  for  all 
time — a  perpetuity. 

He  knew  that  to  attain  this  purpose  a  suc- 
cession of  persons,  animated  with  a  correspond- 
ing aim,  must  be  obtained,  and  that  the  legal 
capacities  of  voluntary  associations,  even  if  he 
could  hope  to  find  such  to  enter  into  his  plans, 
were  wholly  unfitted  for  his  design;  nor  did  he 
hope  to  effectually  combine  such  persons  by 
any  power  or  prayer  of  his  own.  Hence,  he 
selected  as  his  devisees  bodies  corporate,  en- 
dowed with  the  faculties  of  acquiring  and  hold - 
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ing  property,  having  determinate  ends  msd 
abiding  agencies  to  be  employed  in  accomplish- 
ing them.  These  were  all  requisite  for  tl^  full 
attainment  of  the  purposes  he  has  declared. 

He  excludes,  it  is  true,  the  municipal  au- 
thorities from  the  particular  management  of 
the  estate,  or  the  application  of  its  revenues. 

But,  the  municipal  officers  are  not  his  lega- 
tees. They  are  themselves  but  agents  clothed 
with  a  temporary  authority;  nor  do  the  officers 
perform  their  executive  duties,  except  by  the 
interposition  of  agents  subordinate  to  their  con- 
trol and  subject  to  their  supervision.  Had  the 
testator  confined  himself  to  an  unconditional 
donation  of  the  general  estate  to  the  cities,  for 
the  use  of  public  schools,  it  would  scarcely 
have  fallen  under  the  personal  management  of 
the  corporate  authorities.  They  would  prob- 
ably *have  appointed  boards  or  agencies,  [*404 
to  whom  powers,  more  or  less  general,  would 
have  been  confided,  and  over  whose  conduct 
their  supervision  would  have  been  more  or  less 
particular  and  exact.  The  knowledge  of  this 
probably  induced  the  testator  to  describe  the 
board  which  his  experience  and  observation 
had  marked  as  the  most  efficient  and  responsi- 
ble. He  defines  their  number,  the  manner  of 
their  appointment,  the  form  of  their  accounts, 
the  moKies  of  their  business,  and  urgently  ex- 
acts that  the  great,  and  to  his  eyes  sacred,  in- 
terests of  his  charity  should  not  be  blended 
with  the  vulgar  and  debauching  concerns  of 
daily  corporate  management.  These  directions 
must  be  regarded  as  subsidiary  to  the  general 
objects  of  his  will,  and  whether  legal  and  prac- 
ticable or  otherwise,  can  exert  no  influence 
over  the  question  of  its  validity.  Nor  do  we 
esteem  the  facts,  that  he  has  given  his  estate  a 
name,  regards  it  as  a  distinct  entity,  and  cou- 
ples with  it  language  denoting  perpetuity,  im- 
portant as  evidence  that  the  cities  are  not  his 
legatees.  A  gift  to  a  municipal  corporation 
tends  to  create  a  perpetuity.  Property  thus 
held  ceases  to  be  the  subject  of  donation,  or  of 
devise,  of  transfer  by  bankruptcy,  or  in  the 
order  of  succession.  The  property  of  such  a 
corporation  is  rarely  the  subject  of  sale,  and 
practically  it  is  out  of  commerce.  McDonogh 
supposed  that  he  could  prohibit  any  alienation 
or  division.  We  do  not  perceive,  therefore 
why  he  should  have  sought  an  incorporation 
of  the  general  estate;  nor  do  we  understand 
that  this  forms  a  prominent  portion  of  his 
scheme. 

The  will,  through  every  part,  discloses  that 
the  cities  are  the  particular  objects  of  his  in- 
terest and  the  poor  of  the  cities  of  his  -provi- 
dence and  boimty.  His  will  desi^ates  the 
cities,  by  their  corporate  name,  as  his  legatees, 
in  definite  and  legal  language.  His  plan  of 
administration  is  to  be  executed  through 
agents,  selected  by  their  corporate  authorities, 
and  to  the  end  of  conveying  to  the  poor  of  the 
cities,  perpetually,  the  fruits  of  his  property. 
We  should  violate  authoritative  rules  of  legal 
interpretation,  were  we  to  disinherit  the  eitiea 
under  these  circumstances,  and  to  substitute 
for  them  "an  ideal  being"  called  the  "general 
estate,"  having  no  legal  capacity,  nor  juridical 
character,  and  whose  recognition,  therefore, 
could  have  no  result  but  to  overturn  the  will  €/t 
the  testator.  C.  C.  1700;  1  Spence,  Eq.  J. 
529,  530;  5  Ann.  557. 
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Having  thus  determined  that  the  legacy  is  to 
the  cities  by  a  universal  title,  and  having  ex- 
tracted froxA  the  will  the  leading  and  control- 
ling intention  of  the  testator,  the  next  inquiry 
is,  whether  a  legacy  given  for  such  objects  is 
valid. 

The  Roman  jurisprudence,  upon  which  thff.t 
of  Louisiana  is  founded,  seems  originally  to  hav) 
405*]  denied  to  cities  a  capacity  to  *inherit,  oi 
even  to  take  by  donation  or  legacy.  They  were 
treated  as  composed  of  imcertain  persons,  who 
could  not  perform  the  acts  of  volition  and  per- 
sonalty involved  in  the  acceptance  of  a  succes- 
sion. The  disability  was  removed  by  the  Em- 
peror Adrian  in  regard  to  donations  and  leg- 
acies, and  soon  legacies  ad  omatum  civitatis  and 
ad  iKmorem  civitatis  became  frequent.  Lega- 
cies for  the  relief  of  the  poor,  aged  and  help- 
less, and  for  the  education  of  children,  were 
ranked  with  the  latter  class.  This  capacity  was 
enhirged  by  the  Christain  emperors,  and  after 
the  time  of  Justinian  there  was  no  impediment. 
Donations  for  charitable  uses  were  then  favored; 
and  this  favorable  legislation  was  diffused  over 
Europe  bv  the  canon  law,  so  that  it  became  the 
common  law  of  Christendom.  When  the  power 
of  the  clergy  began  to  arouse  the  jealousy  of 
the  temporal  authority,  and  it  became  a  policy 
to  check  their  influence  and  wealth — ^they  be- 
ing, for  the  most  part,  the  managers  of  prop- 
erty thus  appropriated — limitations,  upon  the 
capacity  of  donors  to  make  such  gifts,  were 
first  imposed.  These  commenced  in  England 
in  the  time  of  Henry  m.;  but  the  learned  au- 
thors of  the  history  of  the  corporations  of  that 
realm  affirm  that  cities  were  not  included  in 
them — ^''perhaps  upon  the  ground  that  the 
grants  were  for  the  public  good;"  and  al- 
though "the  same  effect  was  produced  by  the 
grant  in  perpetuity  to  the  inhabitants,"  "the 
same  practical  inconvenience  did  not  arise  for 
it,  nor  was  it  at  the  time  considered  a  mort- 
main." Mereweth.  &  Steph.  Hist.  Corp.  480, 
702. 

A  century  later,  there  was  a  direct  inhibition 
upon  grants  to  cities,  boroughs,  and  others, 
which  have  a  perpetual  commonalty,  and 
others  "which  have  offices  perpetual,"  and, 
therefore,  "be  as  perpetual  as  people  of  relig- 
ion." The  English  statutes  of  mortmain  for- 
feit to  the  Kin^  or  superior  lord  the  estates 
granted,  which  right  is  to  be  exerted  by  entry; 
a  license,  therefore,  from  the  King  severs  the 
forfeiture.  The  le^  history  of  the  Continent 
on  this  subject  does  not  materially  vary  from 
that  of  England.  The  same  alterations  of 
favor,  encouragement,  jealousy,  restraint,  and 

{>rohibition  are  discernible.  The  Code  Napo- 
eon,  maintaining  the  spirit  of  the  ordinances 
of  the  monarchy,  in  1731,  1749,  1762,  provides 
"that  donations,  during  life  or  by  will,  for  the 
benefit  of  hospitals  of  the  poor  of  a  commune, 
or  of  establishments  of  public  utility,  shall  not 
take  effect,  except  so  far  as  they  shall  be  author- 
ised by  an  ordinance  of  the  government." 

The  learned  Savigny,  writing  for  Germany, 
«ays:  **If  modem  legislation,  for  reasons  of 
poJiry  or  political  economy,  have  restrained 
conveyances  in  mortmain,  that  those  restric- 
tions formed  no  part  of  the  common  law." 
406*]  The  laws  of  Spain  •contain  no  mate- 
Hal  change  to  the  Roman  and  ecclesiastical 
laws  upon  this  subject.  The  Reports  of  the 
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Supreme  Court  of  Louisiana  (in  which  State 
these  laws  were  long  in  force)  attest  their  favor 
to  such  donations.  De  Pontalba  v.  New  Or- 
leans, 3  Ann.  660. 

This  legislation  of  Europe  was  directed  to 
check  the  wealth  and  influence  of  juridical  per- 
sons who  had  existed  for  centuries  there,  some 
of  whom  had  outlived  the  necessities  which  had 
led  to  their  organization  and  endowment.  Po- 
litical reasons  entered  largely  into  the  motives 
for  this  le^slation — reasons  which  never  have 
extended  their  influence  to  this  continent,  and 
consequently,  it  has  not  been  introduced  into 
our  systems  of  jurisprudence.  2  Kent's  Com. 
282,  283;  Whicker  v.  Hume,  14  Beav.  509. 

The  precise  result  of  the  legislation  is,  that 
corporations  there,  with  the  capacity  of  acquir- 
ing property,  must  derive  their  capacity,  from 
the  sovereign  authority,  and  the  practice  is,  to 
limit  that  general  capacity  within  narrow  lim- 
its, or  to  subject  each  acquisition  to  the  revisal 
of  the  sovereign.  We  have  examined  the  leg- 
islation of  the  European  states,  so  as  better  &> 
appreciate  that  of  Louisiana.  No  corporation 
can  exist  in  Louisiana,  have  a  public  character, 
appear  in  courts  of  justice,  exercise  rights  as  a 
political  body,  except  by  legislative  authority; 
and  each  may  be  dissolved,  when  deemed  nec- 
essary or  convenient  to  the  public  interest. 
Corporations  created  by  law  are  permitted  to 
possess  an  estate,  receive  donations  and  lega- 
cies, make  valid  obligations  and  contracts,  and 
manage  their  own  business.  Civil  Code,  tit.  10, 
ch.  1,  2,  3,  art.  418,  et  seq. 

The  privileges  which  thus  belong  to  corpo- 
rations legally  existing,  have  been  granted  to 
the  inhabitants  of  New  Orleans  in  various  leg- 
islative Acts.  The  authorities  of  the  city  have, 
besides,  received  powers  of  government  extend- 
ing to  all  subjects  affecting  their  order,  tran- 
quillity and  improvement.  It  is  agreed,  that 
these  powers  are  limited  to  the  objects  for 
which  they  are  granted,  and  cannot  be  em- 
ployed for  ends  foreign  to  the  corporation.  1 
Paige,  214;  16  N.  H.  317;  4  S.  &  S.  C.  156;  3 
Ann.  204. 

But  there  can  be  no  question  as  to  the  degree 
of  appreciation  in  which  the  subject  of  educa- 
tion is  held  in  Louisiana.  The  constitution  of 
the  State  imposes  upon  the  Legislature  the  duty 
of  providing  public  schools  for  gratuitous  edu- 
cation; and  various  acts  attest  the  zeal  of  that 
department  in  performing  that  public  duty. 
Among  these,  there  is  one  which  authorizes 
and  requires  the  corporate  authorities  of  the 
City  of  New  Orleans  to  establish  them  in  that 
city,  and  to  enact  ordinances  for  their  organi- 
zation, ffovemment  and  discipline;  they  are  like- 
wise ^charged  with  the  instruction,  [*407 
education  and  reformation  of  juvenile  delin- 
quents and  vagrants.  These  acts  are  from  a 
sovereign  authority,  and  endue  the  city  with 
the  powers  of  acquiring,  retaining,  and  dispos- 
ing of  property,  without  limitation  as  to  value, 
and  assign  to  it,  as  one  of  its  municipal  fimc- 
tions,  the  charge  of  popular  education.  No 
parliamentary  grant  or  royal  license  in  Great 
Britain — no  government  ordinance  in  France — 
could  remove  more  effectually  a  disability,  if 
one  existed,  or  create  a  capacity,  if  one  were 
wanting,  to  the  corporations  of  those  countries. 
Rev.  Stat.  La.  41,  111,  116,  117,  144,  239;  2 
Rob.  244,  491. 
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We  shall  bow  examine  the  devise  to  the  cities, 
in  connection  with  the  various  conditions  an- 
nexed to  it.  The  appellees  insist  it  is  a  dispo- 
sition reprobated  by  law,  for  that  it  contains 
^'substitutions  and  fidei  commissa/'  which  are 
prohibited  by  article  1507  of  the  Code,  and 
which  annul  the  donation  in  which  they  are 
found. 

We  shall  not  inqture  whether  the  prohibition 
extends  to  donations  in  favor  of  corporations, 
and  for  objects  of  public  utility,  though  this 
seems  to  have  been  a  question  in  France.  Le- 
feb.  des  Don.  Piesuses,  31,  33. 

We  shall  limit  the  inquiry  to  the  nature  of 
the  prohibited  estates,  to  determine  whether 
they  exist  in  this  legacy.  The  terms  are  of 
Roman  origin,  and  were  applied  to  modes  of 
donation  by  will,  common  during  its  empire, 
and  from  thence  were  transferred  to  the  deriv- 
ative systems  of  law  in  use  upon  the  continent 
of  Europe.  The  substitute  was  a  person  ap- 
pointed bv  the  testator  to  take  the  inheritance, 
in  case  of  the  incapacity  or  refusal  of  the  in- 
stitute heir.  A  pater  familias  was  authorized 
'to  make  the  will  of  his  son  during  his  nonage, 
or  lunacy,  or  other  incapacity  to  perform  the 
act;  and  in  the  case  of  his  death,  under  such 
circumstances,  the  appointee  took  the  succes- 
sion.   This  was  a  moae  of  substitution. 

The  fidei  commissum  originated  in  a  prayer, 
petition,  or  request,  of  a  testator  upon  nis  in- 
stituted heir,  to  deliver  the  inheritance,  or  some 
portion  of  it,  to  a  designated  person.  Every 
testament  being  originally  a  law  of  succession, 
proposed  by  the  testator,  and  consented  to  by 
the  Roman  people,  the  language  of  legislation, 
that  is,  of  mandate  and  authority,  was  essential 
to  its  validity.  Precatory  words  were  insuf- 
ficient to  raise  an  obligation  upon  the  heir,  or  to 
vest  property  in  the  donee.  This  was  afterwards 
changed,  and  words  of  request  then  imposed  a 
charge  upon  the  heir,  to  maintain  the  faith  in 
which  the  testator  had  confided.  Afterwards, 
the  distinctions  between  words  of  mandate  and 
of  request  became  obsolete,  and  both  were  con- 
sidered with  reference  to  their  significance  of 
408*]  the  intentions  of  *the  testator.  The  no- 
tion of  a  fidei  commissum  thus  became  limited, 
implying  no  more  than  an  estate  in  possession, 
encumbered  with  the  charge  to  surrender  it  to 
another.  This  might  be  pure  and  simple — 
that  is,  the  duty  to  surrender  might  be  imme- 
diate, or  it  might  be  on  a  condition,  or  after  the 
expiration  of  a  term  even  extending  to  the  life 
of  the  gravatus.  The  substitute  originally 
came  in  the  place  of  another;  the  idea  was 
modified  to  include  those  who  came  after  an- 
other imder  certain  circumstances. 

The  conjunction  of  the  fidei  commissum  with 
the  substitution  would  then  become  a  natural 
mode  of  settlement  of  property.  The  instituted 
heir  might  be  charged  to  hold  and  enjoy  the 
succession  for  his  life,  and  at  his  death  that  it 
should  go  to  another  (his  heir),  anu  that  heir 
might  in  turn  become  a  gravatus,  for  the  bene- 
fit of  another  successor,  and  so  from  genera- 
tion to  generation. 

Such  a  substitution  might  be  properly  called 
a  ''substitution  fidei  commissaire,"  or  an  ^ob- 
lique substitution."  This  mode  of  limiting  es- 
tates from  degree  to  degree,  and  generation  to 
^^eneration,  was  much  employed  on  the  con- 
tinent of  Europe,  and  served  to  accumulate 
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wealth  in  a  few  families  at  the  expense  of  the 
interests  of  the  community.  The  vices  of  the 
system  were  freely  exposed  by  the  political 
writers  of  the  last  century,  and  a  general  antip- 
athy awakened  against  it.  Substitutions  hav- 
ing this  object  were  prohibited  during  the  revo- 
lution in  France,  and  that  prohibition  was  con- 
tinued in  the  Ck)de  Napoleon,  whose  authora 
have  exposed  with  masterly  ability  the  evila 
which  accompanied  them.    Motifs  et  Dis.  375. 

This  prohibition  was  transferred  to  the  Code 
of  Louisiana,  with  the  addition  of  the  fidei  com- 
missa.  These  terms  imply  a  disposition  of 
property  through  a  succession  of  donees.'  The 
substitution  of  the  article  1507  of  the  Code  be- 
ing an  estate  for  life,  to  be  followed  by  a  con- 
tinuing estate  in  another  by  the  appointment 
of  the  testator. 

The  fidei  commissa  of  the  Louisiana  Code  are 
estates  of  a  similar  nature,  implying  a  limita- 
tion over  from  one  to  another.  They  are  the 
fidei  commissa  of  the  Spanish  and  French  laws, 
in  so  far  as  those  estates  are  not  tolerated  by 
other  articles  of  the  Code.  We  shall  not  at- 
tempt to  define  them  from  an  examination  of 
the  Code  and  the  reports  of  the  Supreme  Court 
of  that  State.  It  is  not  necessary  for  the  deci- 
sion of  this  case.  We  are  unable  to  perceive 
anything  in  the  Code  to  justify  the  supposition 
that  the  English  system  of  trusts,  whether  in 
its  limited  signification  as  applied  in  conveyan- 
cing, or  in  its  broad  and  comprehensive  import, 
as  applied  by  the  courts  of  chancery,  were 
within  the  purview  of  the  authors  of  this  Code 
in  framing  *this  prohibition.  The  terms  [*40t 
''substitution"  and  fidei  commissa  are  words 
foreign  to  the  English  law.  They  are  applied 
to  no  legal  relation  which  exists  in  it,  and  de- 
scribe nothing  which  forms  a  part  of  it.  The 
technical  words,  of  "charged  to  preserve  and 
to  render,"  in  article  1507,  which  embrace  so 
much  to  a  continental  lawyer,  only  provoke  in- 
quiries in  the  mind  of  one  accustomed  to  the 
language  of  the  common  law.  The  allusion  to 
the  "Trebillianic  portion"  is  to  a  right  of  which 
there  has  never  Men  a  counterpart  in  the  Eng- 
lish system.  The  whole  article  refers  exclusive- 
ly to  things  of  a  continental  origin.  The  es- 
tates known  as  fidei  commissa  and  substitutions, 
in  so  far  as  regards  the  order  of  persons  and  the 
duration  of  their  interest,  may  be  created  by  de- 
vise in  an  English  will.  This  can  be  done  with- 
out the  interposition  of  trustees  or  with  them. 
That  is  legal,  estates  or  equitable  estates  can  be 
limited  to  embody  those  conditions  of  the  fidd 
commissa  and  substitution;  but  the  separation 
of  the  same  estate  into  parts,  legal  and  equi- 
table, with  separate  courts  in  which  their  re- 
spective qualities  may  be  represented,  is  not  of 
continental  origin.  We  may  say  of  this  as  Sir 
William  Grant  says  of  another  doctrine  of  ea- 
uity,  '*that  in  its  causes,  its  objects,  its  provi- 
sions, its  qualifications  and  its  exceptions,  it  is 
a  law  wholly  English."  We  find  nothing  of  the 
fidei  commissa  or  substitution  in  the  legacy 
to  the  cities.  The  mischiefs  resulting  from  con- 
veyances in  mortmain,  and  which  led  to  re- 
straints upon  them,  also  existed  in  the  substitu- 
tions of  the  French  law,  and  led  to  their  sup- 
pression. The  remedies  for  the  mischief,  ra 
consequence  of  the  difference  of  the  persons, 
were  essentially  variant.  In  the  case  of  natural 
persons,  the  abrogation  of  the  capacity  to  limit 

Howard   1  &• 


1863 


MODONOOH'B    JCXECUTOBS  ET   AL.   V.   MUBDOOH   BT  AL. 


409 


property  from  miocessor  to  successor,  and  gen- 
eration to  generation,  removed  the  evil  of  per- 
petuities. But  no  statute  against  estates  tail,  or 
of  remainder,  or  reversion,  operate  upon  a  cor- 
poration. The  mischief  results  from  the  dura- 
tion of  the  corporation  and  the  tenacity  with 
which,  from  its  nature,  it  holds  to  property.  The 
fee  simple  estate  to  a  corporation  is  that  which 
most  effectually  promotes  the  creation  of  a  per- 
petuity. The  remedy  in  Europe  in  this  case  was 
to  restrict  the  number  of  corporations,  and  to  re- 
serve an  oversight  of  their  acquisitions  to  the 
sovereign  authority.  This  precaution  was  taken, 
as  ,we  have  seen,  also  in  Louisiana.  If  she  has 
granted  to  her  metropolis  an  unrestricted  li- 
cense to  acquire  and  to  hold  property,  we  must 
conclude  there  were  sufficient  motives  to  jus- 
tify the  act. 

Our  next  inquiry  will  be,  whether  the  testa- 
tor is  authorized  to  define  the  use  and  destina- 
tion of  his  legacy.  We  have  seen  that  donations 
to  the  cities  of  the  Roman  empire  followed  im- 
mediately upon  the  senatus  consultum  which 
410*]  allowed  them  to  *take,  and  that  the  des- 
tination of  such  donations  to  public  uses  was 
declared.  Domat  says,  "One  can  bequeath  or 
devise  to  a  city  or  other  corporation  whatsoev- 
er, ecclesiastical  or  lay,  and  appropriate  the 
gift  to  some  lawful  and  honorable  purpose,  or 
for  public  works,  for  feeding  the  poor,  or  for 
other  objects  of  piety  or  benevolence."  Domat, 
Lois,  Civiles  b.  4,  tit.  2,  sec.  2. 

The  city  of  New  Orleans  holds  its  public 
squares,  hospitals,  levees,  cemeteries,  and  li- 
braries by  such  dedications.  This  court  says 
(New  Orleans  v.  United  States,  10  Pet.  662), 
"That  property  may  be  dedicated  to  public  use, 
is  a  well-established  principle  of  the  common 
law.  It  is  founded  in  pubhc  convenience,  and 
has  been  sanctioned  by  the  experience  of  ages. 
Indeed,  without  such  a  principle,  it  would  be 
difficult,  if  not  impracticable,  tor  society,  in  a 
state  of  advanced  civilization,  to  enjoy  those 
advantages  which  belong  to  its  condition,  and 
which  are  essential  to  its  accommodation." 

The  Supreme  Court  of  Louisiana,  in  a  num- 
ber of  cases,  have  applied  the  principle  con- 
tained in  these  citations  with  confidence.  De- 
Pontalba  v.  New  Orleans,  3  Ann.  662;  Will  of 
Mary,  2  Rob.  440;  Duke  of  Rich.  v.  Mylne,  17 
La.  312;  Maryland  and  Louisiana  v.  Roselius, 
MS. 

The  Code  of  Louisiana  provides  that  dona- 
tions made  for  the  benefit  of  an  hospital,  of  the 
poor  of  the  community,  or  of  establishments 
of  public  utility,  shall  be  accepted  by  the  ad- 
ministrators of  such  establishments.  C.  C. 
1536.  It  may  be  very  true  this  article  relates 
merely  to  the  formal  manner  by  which  dona- 
tions, inter  vivos,  for  such  objects  may  be  per- 
fected; but  it  will  be  observed  that  the  require- 
ment of  the  French  Code  of  a  government 
license  for  the  gift  is  dispensed  with  in  the 
frame  of  this  article,  and  a  strong  implication 
arises  from  its  terms  in  favor  of  the  validity  of 
such  gifts.  An  acceptance  of  such  donations 
in  a  will  is  unnecessary.  Nor  do  we  see  any 
ground  for  inferring  a  prohibition  of  donations 
by  will,  which  are  lawful,  inter  vivos  in  the  ab- 
sence of  any  prohibitive  article  in  the  Code. 
We  are  of  the  opinion,  therefore,  that  the  testa- 
tor might  declare  the  uses  to  which  he  destined 
his  legacy  to  the  cities;  and  the  destination, be- 
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ing  for  piu*poses  within  the  range  of  the  powers 
and  duties  of  its  public  authorities,  is  valid. 

We  shall  now  examine  the  question,  whether 
the  conditions  annexed  to  this  legacy,  the  pro- 
hibition to  alienate  or  to  divide  the  estate,  or  to 
separate  in  its  management  the  interest  of  the 
cities,  or  their  care  and  control,  or  to  deviate 
from  the  testator's  scheme,  invalidate  the  be- 
quest. 

The  appellees  contend  that  the  performance 
of  these  conditions  is  impossible;  they  are  con- 
trary to  public  policy;  introduce  tenures  at 
variance  with  the  laws;  and  would  result  in 
mischief  'to  the  State.  That  the  condi-  [•411 
tions  are  of  the  essence  of  the  gift,  and  the  wUl 
would  not  conform  to  the  dispositions  of  the 
testator,  if  they  should  be  erased  or  disregarded. 
They  insist  that  the  appellees  take  by  virtue  of 
the  law,  but  the  devisees  claim  under  a  will. 
That,  if  they  cannot  exhibit  a  clear  and  valid 
devise  of  the  property,  the  legal  right  of  the 
heir  should  not  be  defeated.  That  this  court 
cannot,  under  the  guise  of  judicial  construc- 
tion, sanction  an  instrument  from  which  the 
main  prescriptions  of  the  testator  are  obliter- 
ated. 

The  argument  on  this  point  against  the  cities 
possesses  great  logical  force.  It  is  admitted  that 
illegal  or  immoral  conditions  will  vitiate  a  con- 
tract (C.  C.  2026) ;  but  the  Code  provides  that, 
*'in  all  dispositions  inter  vivos  and  mortis  causa, 
impossible  conditions,  those  which  are  contrary 
to  the  laws  or  to  morals,  are  reputed,  not  writ- 
ten." The  authorities  cited  establish  that,  un- 
der the  word  "conditions,"  the  various  modes 
of  appropriation,  use  and  destination  attached 
to  this  legacy  are  included.  Merlin  says,  "Con- 
ditions take  different  names  according  to  their 
object;  they  are  called  in  turn  charges,  destina- 
tions, motives,  designations,  terms.  But  al- 
though the  conditions,  charges,  destinations, 
etc.,  etc.,  ought  to  be  distinguished,  neverthe- 
less the  word  'condition'  often  serves  to  ex- 
press them  all."    Merlin's  Cond.  sec.  2. 

The  signification  of  this  article  of  the  Code  be- 
comes then  an  important  inquiry.  It  is  found  in 
the  Digest  of  Justinian,  and  from  thence  passed 
into  the  codes  of  France  and  Spain.  Touil. 
5,  No.  255;  1  Escrich.  Dig.  leg.  565.  It  was 
copied  from  the  Code  Napoleon  into  the  Code 
of  Louisiana.  Savig^y  furnishes  us  with  the 
history  of  the  law  as  found  in  the  Pandects. 
One  of  the  schools  into  which  the  Roman  juris- 
consults was  divided  (Proculeians)  placed  the 
construction  of  contracts  and  testaments,  con- 
taining illegal  or  impossible  conditions,  on  the 
same  principle,  and  insisted  that  the  whole  dis- 
position in  each  should  be  vitiated  by  them; 
another  (Sabinians)  changed  the  rule  with  ref- 
erence to  the  instrument,  and  while  contracts 
were  vitiated  by  the  illegal  or  immoral  condi- 
tions, in  wills  the  conditions  only  were  pro- 
nounced nugatory.  Justinian  adopted  the  opin- 
ion of  the  latter,  which  seems  to  have  been 
preferred  in  pmctice  before;  and  his  adoption 
nas  been  regarded  as  a  legislative  sanction  of 
their  rule  in  favor  of  testaments.  Great  authori- 
ties in  France  oppose  this  doctrine,  and  in  Prus- 
sia it  exists,  but  in  a  modified  form,  while 
it  has  been  wholly  rejected  in  Austria.  5 
Touil.  No.  247;  Savig.  Rom.  Law,  sees.  122- 
124. 

The  common  law  rule  depends  upon  the  fact, 
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whether  the  performance  of  the  illegal,  im- 
moral, or  impossible  condition  is  prescribed  as 
precedent  or  subsequent  to  the  vesting  of  the 
estate  of  the  devise.  In  the  former  case,  no  es- 
412*]  tate  exists  till  *the  condition  is  per- 
formed and  no  right  can  be  claimed  through 
an  illegal  or  immoral  act.  In  the  latter  case, 
the  estate  remains,  because  it  cannot  be  defeated 
as  a  consequence  of  the  fulfillment  of  an  illegal 
or  immoral  condition.  This,  however,  applies 
only  to  devises  of  real  estate;  for  the  ecclesias- 
tical and  chancery  courts,  in  regard  to  bequests 
of  personalty,  follow  the  rule  of  the  civil  law, 
as  above  expressed.  1  Rop.  Leg.  764,  765;  7 
Beav.  437;  1  Eden,  140;  2  Spence,  Ek).  J.  229. 

The  conditions  in  the  case  before  us,  which 
impose  restraints  upon  alienation  and  partition, 
and  exact  a  particular  management  through 
agents  of  a  specified  description,  are  conditions 
subsequent,  and  would  not,  by  the  rule  of  the 
common  law,  devest  the  estate,  if  pronounced 
to  be  illegal  or  immoral.  3  Pet.  S.  G.  377;  1 
Sim.  R.  N.  S.  464;  7  £.  L.  &  Eq.  179;  2  J. 
0.  Scott,  C.  B.  R.  883;  2  Zabriskie,  117;  10 
Ala.  702. 

These  conditions  belong,  too,  to  the  class  that 
are  reprobated  as  repugnant  to  the  legal  rights 
which  the  law  attaches  to  ownership.  The 
common  law  pronounces  such  conditions  void, 
in  consequence  of  that  repugnancy,  and  the 
civil  law  treats  them  as  recommendations  and 
counsel,  not  designed  to  control  the  will  of  the 
donee.  1  Rop.  Leg.  786;  4  Kent's  Com.  130; 
Touil.  6,  No.  51;  Id.  No.  406;  Dalloz.  Die.  tit. 
Ck>nd.  96;  10  E.  L.  &  E.  23. 

Our  opinion  upon  the  article  of  the  Code  we 
have  cited  is,  that  it  does  not  prescribe  a  rule 
of  interpretation,  to  aid  the  understanding  of 
the  couits  in  finding  the  intention  of  the  testa- 
tor, but  that  it  is  a  peremptory  enactment  of 
the  legislative  authority,  applicable  to  the  sub- 
ject matter  in  all  cases,  without  reference  to 
any  declared  or  presumed  intentions  of  the 
author  of  a  particular  donation.  The  Code 
treats  such  conditions  in  contracts  as  the  wrong 
of  both  the  parties,  and  annuls  the  act.  In  the 
case  of  the  testament,  while  it  refuses  to  allow 
the  condition,  it  saves  to  the  innocent  legatee 
the  disposition  in  his  favor.  It  may  be  that  this 
is  done  on  the  presumption  that,  independent 
of  the  condition,  the  legatee  is  the  favorite  of 
the  testator,  or  from  a  consideration  of  the 
legatee  alone.  Savigny  Rom.  Law,  sec.  122,  et 
Beq. 

We  have  thus  far  treated  the  cities  as  occu- 
P3ring  an  eoual  position,  and  have  considered 
the  case  with  reference  to  the  City  of  New  Or- 
leans alone. 

The  City  of  Baltimore  is  legally  incorporated, 
and  endowed  with  the  powers  usually  granted 
to  populous  and  improving  cities.  The  Gen- 
eral Assembly  of  Maryland,  in  1826,  authorized 
the  city  to  establish  public  schools,  and  to  col- 
lect taxes  for  their  support;  and  in  1842  it  was 
empowered  to  receive  in  trust,  and  to  control 
for  the  purposes  of  the  trusts,  any  property 
413*]  which  *might  be  bestowed  upon  it,  by 
gift  or  will,  for  any  of  its  general  corporate 
purposes,  or  in  and  of  the  indigent  and  poor, 
or  for  the  general  purposes  of  education,  or  for 
charitable  purposes  of  any  description  whatso- 
ever, within  its  limits.  The  legal  capacity  of 
the  city,  therefore,  corresponds  with  that  of  the 
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City  of  New  Orleans.  Do  the  laws  of  Louisi- 
ana make  a  discrimination? 

The  Code  declares,  "that  all  persons  may 
dispose  of  or  receive  by  donations,  inter  vivos 
or  mortis  causa,  except  such  as  the  law  declares 
expressly  incapable.''  G.  C.  1456.  There  is 
no  distinction  between  corporations  and  natural 
persons  in  the  power  to  receive  by  donation, 
nor  do  we  find  any  discrimination  between  do- 
mestic and  foreign  corporations,  except,  per- 
haps, in  a  single  article.  'Donations  may  be 
made  in  favor  of  a  stranger,  when  the  laws  of 
his  coimtry  do  not  prohibit  similar  dispositions 
in  favor  of  a  citizen  of  this  State."    C.  C.  1477. 

We  greatly  doubt  whether  this  article  applies 
to  all  the  citizens  or  corporations  of  the  States 
of  the  Union.  The  constitutional  relations  be- 
tween the  citizens  of  the  different  States,  an 
those  of  equality,  in  reference  to  the  subject  of 
this  article.  This  court,  in  the  case  of  The  Bank 
of  Augusta  V.  Earle,  13  Pet.  620,  said,  ''that 
by  the  law  of  comity  among  nations,  a  corpora- 
tion created  by  one  sovereignty  is  permitted  to 
make  contracts  in  another,  and  to  sue  in  its 
courts;  and  that  the  same  law  of  comity  pre- 
vails among  the  several  sovereignties  of  the 
Union."  This  comitv  is  presumed  from  the 
silent  acquiescence  oi  the  state.  Whenever  s 
state  sufficiently  indicates  that  contracts  which 
derive  validity  from  its  comity  are  repugnant 
to  its  policy,  or  are  considered  as  injurious  to 
its  interests,  the  presumption  in  favor  of  its 
adoption  can  no  longer  be  made. 

These  principles  were  applied  to  a  purchase 
of  lands  by  the  corporation  of  one  state  in  an- 
other.   Runyon  v.  Coster,  14  Pet.  122. 

The  principles  of  these  cases  have  been 
adopted  in  Louisiana.  4  Rob.  La.  517;  17  La. 
46,  312. 

We  know  of  no  departure  from  these  princi- 
ples in  Maryland,  and  do  not  doubt  that  the 
corporations  of  Louisiana  would  take  in  the 
same  manner  as  those  of  Maryland  in  that 
State. 

The  question  remains  to  be  considered, 
whether  the  destination  of  the  legacy  to  public 
uses  in  the  City  of  Baltimore  affects  the  valid 
operation  of  the  bequest.  All  the  property  of 
a  corporation  like  Baltimore  is  held  for  public 
uses,  and  when  the  capacity  is  confen^d  or 
acknowledged  to  it  to  hold  property,  its  desti- 
nation to  a  public  use  is  necessarily  implied. 
Nor  can  we  perceive  why  a  designation  of  the 
particular  use,  if  within  the  genemU  objects  of 
the  corporation,  can  affect  the  result;  nor  is 
there  'anything  in  the  nature  of  the  [*414 
uses  declared  in  this  will  which  can  withdraw 
from  the  legacy  a  legal  protection. 

Neither  do  we  concede  that  the  uses,  beins  in 
a  degree  foreign  to  the  State  of  Louisiana,  im- 
pair the  effect  of  the  will.  It  is  well  settled 
that,  where  property  is  conveyed  to  a  use  which 
would  be  protected,  if  to  be  executed  at  home, 
in  the  absence  of  a  prohibition,  the  conveyance 
would  be  valid  if  the  execution  were  ordered 
to  take  place  abroad.  This  question  was  con- 
sidered by  Mr.  Justice  Story,  in  the  opinion 
prepared  by  him  for  the  case  of  The  Baptist 
Association  y.  Smith,  published  in  3  Pet.  486, 
600. 

He  says,  "there  is  no  statute  of  Virflfinia 
making  such  bequests  void;  and,  therefore,  if 
against  her  policy,  it  can  only  be  because  it 

Howard  15. 


1863 


Wylie  v.  Coxe. 


414 


would  be  against  the  general  policy,  of  all 
States  governed  by  the  common  law."  He 
concludes:  "there  is  no  solid  objection  to  the 
bequest,  founded  upon  the  objects  being  for- 
eign to  the  State  of  Virginia."  In  the  late  case 
of  Whicker  ▼.  Hume,  14  Beav.  509,  on  appeal 
(16  Jur.  391),  a  bequest  to  trustees,  to  be  appro- 
priated in  their  absolute  and  uncontrolled  dis- 
cretion, for  the  benefit  and  advancement  and 
propagation  of  learning  in  every  part  of  the 
world,  as  far  as  circumstances  will  permit, 
was  pronounced  valid.  We  find  nothing  in  the 
Code  of  Lotusiana  indicating  a  spirit  less  com- 
prehensive or  catholic;  we  shall  not,  therefore, 
infer  the  existence  of  a  restriction  where  none 
has  been  declared.  We  are  of  the  opinion 
that  the  uses  for  which  the  testator  has  devised 
his  estate  to  the  city  of  Baltimore,  are  approved 
alike  in  the  legislation  of  Louisiana  and 
Maryland,  and  that  the  execution  of  them  may 
be  enforced  in  their  coiuts. 

We  have  considered  the  legacy  without  a 
reference  to  the  annuities  which  the  testator  has 
charged  upon  it.  It  is  only  necessary  for  us  to 
determine  a  single  question  in  regard  to  them. 
Are  the  heirs  at  law  interested  in  the  question 
of  their  legality? 

The  avil  Ck)de,  C.  C.  1697,  declares  "that 
legatees  under  a  universal  title,  and  legatees 
under  a  particular  title,  benefit  by  the  failure 
of  those  particular  legacies  which  they  are 
bound  to  discharge." 

It  will  be  seen  that  all  the  annuitants,  having 
a  distinct  character  from  the  cities,  have  a 
claim  upon  them  for  their  annual  allowance. 
Should  these  annuities  be  invalid  this  charge 
would  be  removed,  and  the  cities  reliev^. 
Such  was  the  decision  of  the  Supreme  Court 
of  Louisiana,  Prevost  v.  Martel,  10  Rob.  512, 
and  such  the  conclusion  of  the  Court  of  Cassa- 
tion in  Hanaire  v.  Tandon,  the  report  of  whose 
judgment  is  appended  to  one  of  the  briefs  of 
the  appellants. 

415*]  *The  annuities  created  to  establish  an 
Asylum  for  the  Poor  and  a  School  Farm — and 
of  the  validity  of  which  grave  doubts  exist — are 
charges  upon  the  legacy  of  the  cities.  If  the 
directions  of  the  testator  cannot  be  legally  com- 
plied with,  the  charge  will  be  remitted  without 
defeating  the  legacy.  Sav.  Roman  Law,  sees. 
120,  129. 

We  shall  not  express  any  decided  opinion  in 
reference  to  either  of  the  annuities,  but  leave 
the  question  of  their  validity  to  be  settled  by  the 
persons  interested,  or  by  the  tribunals  to  whose 
jurisdiction  they  appropriately  belong. 

We  have  considered  it  to  be  our  duty  to 
examine  the  several  questions  which  arise  upon 
the  record,  so  that  the  important*  interests  in- 
volved in  them  may  be  relieved  from  further 
embarrassment  and  controversy.  In  our  opin- 
ion, the  failure  of  the  devise  to  the  cities  would 
not  have  benefited  the  appellees;  for  that  the 
limitation  over  to  the  States  of  Maryland  and 
Louisiana  would  have  been  operative  in  that 
event. 

We  close  our  opinion  with  expressing  our 
acknowledgments  for  the  aid  we  have  received 
from  the  able  arguments  at  the  bar,  and  the 
profound  discussions  in  the  Supreme  Court  of 


The  decree  of  the  Circuit  Court  for  the  East- 
em  District  of  Lotusiana  is  reversed,  and  the 
cause  remanded  to  that  court,  with  directions 
to  dismiss  the  bill  of  the  plaintiffs  with  costs. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Louisiana,  and  was  argued  by  counsel;  on  con- 
sideration whereof,  it  is  now  here  ordered,  ad- 
judged and  decreed  by  this  court,  that  the  de- 
cree of  the  said  Circuit  Court  in  this  cause  be, 
and  the  same  is  hereby  reversed,  with  costs; 
and  that  this  cause  be,  and  the  same  is  hereby 
remanded  to  the  said  Circuit  Court,  with  di- 
rections to  that  court  to  dismiss  the  bill  of 
the  complainants,  with  costs  in  that  court. 


ANDREW     WYLIE,     Jr.,    Administrator     of 
Samuel  Baldwin,  Appellant, 

V. 

RICHARD  S.  COXE. 

Jurisdiction  of  equity — ^Agreement  to  allow  at- 
torney per  cent,  for  collecting  foreign  claim 
creates  lien  on  fund  to  that  extent. 

Where  a  contract  was  made  with  an  attorney  for 
the  prosecution  of  a  claim  against  Mexico  for  a 
stipulated  proportion  of  the  amount  rewvered,  and 
services  were  rendered,  •the  death  of  the  [•416 
owner  of  the  claim  did  not  dissolve  the  contract, 
but  the  compensation  remained  a  lien  upon  the 
money  when  recovered. 

A  court  of  equity  can  exercise  Jurisdicdon  over 
the  case  if  a  more  adequate  remedy  can  be  thus  ob- 
tained than  in  a  court  of  law. 

The  want  of  Jurisdiction  should  have  been  alleged 
in  the  court  below,  either  by  plea  or  answer,  if 
the  defendant  intended  to  avail  himself  of  it.  It 
is  too  late  to  urge  it  in  an  appellate  court,  unless 
it  appears  on  the  face  of  the  proceedings. 

THIS  was  an  appeal  from  the  Circuit  Court 
of  the  United  States  for  the  District  of 
Columbia,  holden  in  and  for  the  County  of 
Washington. 

It  was  a  bill  filed  by  Mr.  Coxe,  under  the 
circumstances  stated  in  the  opinion  of  the 
court. 

The  Circuit  Court  passed  the  following  de- 
cree: 

In  Equity. — This  cause  having  been  set  down 
for  hearing,  by  consent  upon  the  bill,  answer, 
general  replication,  and  the  testimony  filed 
in  the  case,  and  having  been  argued  by  counsel, 
and  having  been  fully  and  materially  consid- 
ered by  the  court,  it  is  thereupon,  on  the 
twenty  eighth  day  of  April,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  fifty-two, 
ordered,  adjudged  and  decreed,  that  the  aver- 
ments in  said  bill  contained  are  fully  estab- 
lished and  sustained,  and  that  complainant  is 
justly  and  truly  entitled  to  the  relief  which  he 
prays;  and  inasmuch  as  it  is  thus  shown  and 
established  that  said  respondent,  as  adminis- 
trator of  Samuel  Baldwin,  did  obtain  an  award 
as  averred,  for  the  sum  of  $75,000,  which  said 
sum  it  is  admitted  that  he  has  received  from 
the  government  of  the  United  States,  and  that 
Louisiana,  with  whose  iudgments  we  have  con-  ^he  holds  the  same  free  and  clear  of  all  debts 


curred. 
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due  by  said  intestate;  and  it  being  fully  shown 
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and  established  that,  by  and  under  the  contract 
made  in  the  lifetime  of  said  Samuel  Baldwin 
between  the  said  Samuel  and  said  complainant; 
said  complainant  is  justly  and  equitably  en- 
titled to  have  and  receive  out  of  said  fund,  so 
in  the  hands  of  said  defendant,  as  administrator 
as  aforesaid,  at  the  rate  of  five  per  centum  on 
the  said  sum  of  $75,000. 

Whereupon,  it  is  now  further  ordered,  ad- 
judged and  decreed,  that  said  defendant,  as  ad- 
ministrator as  aforesaid,  do  forthwith  pay  over 
to  said  complainant  the  sum  of  $3,750. 

And  whereas  it  further  appears,  and  it  is  ad- 
mitted, that  said  award  became  and  was  pay- 
able to  said  defendant,  as  administrator  as 
aforesaid,  on  the  sixteenth  day  of  May,  eight- 
een hundred  and  fifty-one,  it  is  further  ordered, 
decreed  and  adjudged,  that  said  defendant,  as 
administrator  as  aforesaid,  do  further  pay  to 
said  complainant  interest  on  said  sum  of  $3,750, 
417*]  to  be  calculated  and  estimated  *from 
said  16th  May,  1851,  until  paid,  together  with 
the  costs  of  this  stut. 

From  this  decree,  Wylie,  the  administrator, 
appealed  to  this  court. 

Afterwards  he  filed  a  petition  to  the  Circuit 
Court  to  set  aside  the  decree  for  reasons  which 
it  is  imnecessary  to  state;  but  the  court  over- 
ruled the  motion,  from  which  judgment  also 
Wylie  prayed  an  appeal  to  this  court.  This  is 
mentioned  in  order  that  the  case  in  14  How.  1, 
may  be  understood. 

The  case  as  it  now  stood  before  this  court, 
was  argued  by  Mr.  Wylie  for  the  appellant, 
and  Mr.  Badger  for  the  appellee. 

Mr.  Wylie  made  the  following  points: 

First  Point.  The  death  of  Samuel  Baldwin 
in  December,  1847,  put  an  end  to  the  agency,  of 
both  John  Baldwin  and  Richard  S.  Coxe,  as  to 
this  claim.  Hunt  v.  Rousmanier,  8  Wheat.  174; 
Campbell  v.  Kincaid,  8  Monroe,  566;  Newbaker 
V.  Aticks,  5  Watts,  183. 

Second  Point.  There  is  no  contract  even  al- 
leged as  between  complainant  and  respondent, 
much  less  a  contract  fixing  the  compensation  of 
the  former  at  five  per  cent,  on  the  amount  re- 
covered. On  the  contrary,  anjr  such  contract, 
agreement  or  understanding,  is  positively  de- 
nied by  the  answer,  nor  was  there  the  slightest 
proof  thereof  on  the  part  of  the  complamant. 
And  yet  the  court  below  decreed  the  payment 
of  the  five  per  cent,  as  though  such  a  contract 
had  been  proved. 

Third  Point.  There  was  no  evidence  on  the 
part  of  complainant  to  show  that  he  had  ren- 
dered any  valuable  service  in  the  case,  which 
in  equity  and  good  faith  required  compensa- 
tion ;  and  if  such  service  had  been  rendered  at 
the  request  of  the  administrator,  there  being  no 
special  contract  shown,  the  decree  of  the  court 
below  was  erroneous.  The  quantum  meruit 
ihould  have  been  established  in  another  tri- 
bunal. 

Mr.  Justice  McLean  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  in  chancery,  from  the  Cir- 
cuit Court  for  tne  District  of  Columbia. 

The  complainant,  Richard  S.  Coxe,  filed  his 
bill,  stating  that  about  the  year  eighteen  hun- 
dred and  forty-two  or  three,  a  certain  Samuel 
Baldwin,  a  citizen  of  the  United  States,  resid- 
ing in  Mexico,  had  a  claim  against  the  Mexican 
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Republic  for  personal  outrages  and  losses  of 
property  through  the  officers  of  that  govern- 
ment. Many  similar  claims  were  brought  to  the 
notice  of  the  government  of  the  United  States, 
to  enlist  its  enorts  for  an  indemnity  from  the 
Mexican  Republic;  that  the  complainant  was 
'employed  by  Dr.  John  Baldwin,  the  [*418 
brother  of  Samuel,  to  prosecute  his  claim,  and 
various  documents  and  papers  connected  with 
the  same,  were  placed  m  his  hands,  showing 
the  origin  and  merits  of  the  claim;  that  he 
brought  it  to  the  notice  of  the  government  for 
sevend  years,  urging  an  indemnity.  Mudi 
time  and  labor  were  expended  in  this  service, 
in  written  communications  and  otherwise  to 
different  Secretaries  of  State.  War  asainst 
Mexico  was  declared,  which  suspended  his  ef- 
forts, until  a  peace  was  concluded  in  1848, 
which  provided  for  the  settlement  of  those 
claims.  An  Act  of  Congress  was  passed,  uid 
a  board  of  commissioners  authorised  to  ^T^?ff»n» 
and  decide  such  claims.  The  board  being  or- 
ganized, the  papers  in  relation  to  Baldwin's 
claim  were  laid  before  it.  That  up  to  April, 
1849,  no  other  person  acted  as  aeent  or  attor- 
ney for  the  claim  but  the  complainant.  He  did 
everything  that  was  done  in  bringing  the  case 
before  our  government  for  an  indenmit^.  Sam- 
uel Baldwin  died,  and  letters  of  administration 
by  the  advice  of  the  complainant,  were  granted 
to  Andrew  Wylie,  the  defendant.  The  claim 
was  allowed  by  the  commissioners,  amounting 
to  the  sum  of  $75,000,  and  the  complainant  be- 
lieves that  to  his  measures  and  arguments  this 
allowance  may  be  principally  attributed. 

It  was  understood  that  a  commission  of  five 
per  cent,  should  be  allowed  on  the  sum  awarded 
for  the  services  of  the  complainant.  That  the 
defendant  has  refused  to  pay  the  compensation 
stated,  etc. 

The  defendant  admits  that  he  was  called  up- 
on by  John  Baldwin  and  complainant,  and  at 
their  instance  he  took  out  letters  of  adminis- 
tration on  the  estate  of  Samuel  Baldwin.  The 
complainant  was  not  employed  by  defendant— 
but  supposing  he  had  been  engaged  as  counsel 
by  the  widow,  a  memorial  was  prepared  to  be 

S resented  to  the  board,  setting  forth  the  claim 
V  the  defendant,  and  submitted  to  the  com- 
plainant, which  he  approved,  and  it  was  used 
before  the  board.  Other  documents  being  fur 
nished,  another  memorial  was  presented  by  the 
defendant. 

Mr.  Goix,  the  agent  of  the  widow,  came  on 
from  Mexico,  bringing  with  him  the  will  of 
Samuel  Baldwin,  which  bequeathed  to  his  wife 
and  children  his  property  and  appointed  her 
executrix.  Goix,  bein^  the  agent  of  the  widow, 
dismissed  the  complainant  as  the  attorney  in 
the  case,  after  which  he  was  not  consulted  by 
the  defendant;  and  any  services  rendered  by 
the  complainant  subsequently,  were  voluntary. 
The  defendant,  however,  admits,  that  on  one 
or  two  occasions,  the  complainant  *liappened 
to  be  present  with  the  board  of  commisnoners, 
while  the  claim  was  under  consideration,  and 
rendered  essential  service  in  removing  objec- 
tions 'which  might  have  proved  very  [•41t 
injurious,  if  not  fatal  to  it,  if  they  had  not 
been  removed." 

John  Baldwin,  a  brother  of  Samuel,  being 
sworn,  states  that  he  received  various  docu- 
ments from  his  brother  tn  relation  to  this  claim, 
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with  instructions  to  take  measures  for  the  re- 
coyery  of  it.  He  placed  the  papers  in  the  handa 
of  the  complainant,  and  agreed  with  him  to 
prosecute  the  claims  on  the  same  conditions  as 
a  claim  he  had  prosecuted  for  witness.  The 
papers  were  translated,  and  with  a  memorial, 
were  filed  in  the  Department  of  State.  His 
brother  died,  and  at  the  instance  of  complain- 
ant the  defendant  was  appointed  administrator, 
for  whose  services  witness  agreed  to  pay  five 
per  cent.,  but  witness  did  not  intend  to  super- 
sede the  complainant,  and  thinks  he  is  entitled 
to  his  fee. 

In  answer  to  an  interrogatory,  the  witness 
says,  the  complainant  was  to  receive  a  contin- 
gent fee  of  five  per  centum  out  of  the  fund 
awarded,  whether  money  or  scrip;  if  nothing 
was  received,  he  was  entitled  to  nothing  for  his 
services. 

It  is  contended  by  the  defendant,  that  the 
complainant  having  been  dismissed  by  the  agent 
of  the  widow,  who  was  the  executrix  of  her 
husband,  and  not  being  employed  by  the  de- 
fendant, he  has  no  right  to  the  compensation 
claimed.  That  John  Baldwin  acted  as  the 
agent  of  his  brother,  in  making  the  contract 
with  the  complainant,  is  proved.  The  defend- 
ant seems  to  suppose  that,  as  on  the  death  of 
Samuel  Baldwin,  the  agency  of  his  brother 
ceased,  the  contract  which  had  been  made  by 
him  was  no  longer  in  force.  The  relation  of 
administrator  enabled  the  defendant  to  control 
the  case  and  dispense  with  the  further  services 
of  the  complainant;  but  he  had  no  power  to 
annul  the  contract  if  made  bona  fide,  by  the 
complainant,  and  the  business  had  been  faith- 
fully prosecuted  by  him. 

It  appears  the  complainant,  on  being  em- 
ployed in  the  case,  had  the  papers  translated, 
and  filed,  with  a  memorial,  in  the  Department 
of  State;  and  that  for  several  years,  with  much 
labor,  he  did  all  in  his  power  to  procure  the  ac- 
tion of  the  federal  government  in  its  behalf.  A 
claim  of  indemnity  from  Mexico,  through  the 
remonstrances  of  our  government,  was  the  only 
step  which,  at  that  time,  could  be  taken.  A 
war  intervened,  and  on  the  restoration  of  peace, 
provision  was  made  for  the  examination  and 
decision  of  such  claims,  and  also  for  their  pay- 
ment. 

The  complainant  gave  advice  as  to  the  nec- 
essary evidence  to  be  procured  in  Mexico,  for 
the  establishment  of  the  claim,  and  was  con- 
sulted respecting  the  memorial  to  the  commis- 
sioners ;  and  while  they  had  the  claim  under  ex- 
amination, it  is  admitted  that  the  complainant, 
by  his  explanations  and  arguments,  removed 
difficulties  and  objections  which,  unexplained, 
420*]  would  in  *all  probability  have  prevented 
the  allowance  of  the  claim.  We  think  the  con- 
tract ia  proved,  also  the  services  rendered  under 
it,  by  the  complainant,  and  that  he  is  entitled 
to  the  compensation  claimed. 

It  is  objected  that  equity  can  exercise  no  ju- 
risdiction in  the  case,  as  adequate  relief  may 
be  obtained  at  law. 

There  may  be  a  legal  remedy,  and  yet  if  a 
more  complete  remedy  can  be  had  in  chancery, 
it  is  a  sufficient  ground  for  jurisdiction.  The 
9th  section  of  the  Act  to  carrv  out  the  Mexican 
lYeaty,  authorizes  a  bill  to  oe  filed,  where  an 
individual  other  than  the  one  to  whom  the 
money  was  awarded  claims  it,  to  contest  the 
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right,  and  to  enjoin  the  payment  of  the  money. 
This  applies  only  to  cases  where  different  indi- 
viduals claim  the  fund,  but  the  reason  of  such  a 
proceeding  may,  to  some  extent,  apply  to  other 
cases.  And  it  applies  to  the  case  before  us,  if 
the  money  still  remain  in  the  treasury.  The 
bill,  however,  does  not  seem  to  have  been  drawn 
with  reference  to  the  Act. 

The  evidence  proves  that  the  complainant 
was  to  receive  a  contingent  fee  of  five  per 
centum  out  of  the  fund  awarded,  whether 
money  or  scrip.  This  being  the  contract,  it 
constituted  a  lien  upon  the  fund,  whether  it 
should  be  money  or  scrip.  The  fund  was 
looked  to  and  not  the  personal  responsibility 
of  the  owner  of  the  claim.  A  bill  filed  under 
the  Act  would  have  authorized  an  injunction 
for  the  amount  claimed  by  complainant.  Such 
a  procedure  would  be  within  the  Act.  But 
under  the  contract  the  lien  on  the  fund  in  the 
hands  of  the  administrator  is  a  sufficient 
ground  for  an  equity  jurisdiction.  The  pay- 
ment of  the  fund  to  the  executrix  in  Mexico 
would  place  it,  probably,  beyond  the  reach  of 
the  complainant. 

The  want  of  jurisdiction,  if  relied  on  by  the 
defendants,  should  have  been  alleged  by  plea 
or  answer.  It  is  too  late  to  raise  such  an  ob- 
jection on  the  hearing  in  the  appellate  court, 
unless  the  want  of  jurisdiction  is  apparent  on 
the  face  of  the  bill. 

We  affirm  the  decree  with  costs. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Ck>urt  of 
the  United  States  for  the  District  of  Columbia, 
holden  in  and  for  the  County  of  Washington, 
and  was  argued  by  counsel;  on  consideration 
whereof,  it  is  now  here  ordered,  adjudged  and 
decreed  by  this  court,  that  the  decree  of  the 
said  Circuit  Court  in  this  cause  be,  and  the 
same  is  hereby  affirmed,  with  costs  and  inter- 
est until  paid,  at  the  same  rate  per  annum  that 
similar  decrees  bear  in  the  courts  of  the  Dis- 
trict of  Columbia. 


♦HAMILTON    MURRAY,    use,    etc.,     [•421 

Plaintiff, 

V. 

JOHN  A.  GIBSONt 

Mississippi   Statute  limiting  suits  or  foreign 
judgments— extent  of 

A  Statute  of  Mississippi,  passed  in  1846,  declares 
that  no  record  of  any  judgment  recovered  in  a 
foreign  court  against  a  citizen  of  tbat  State,  shall 
be  received  as  evidence  after  the  expiration  of 
three  years  from  the  time  of  the  rendition  of  such 
Judgment,  without  the  limits  of  the  State. 

This  Statute  has  no  application  to  Judgments 
rendered  before  its  passage.  Hence,  where  it  was 
pleaded  as  a  defense  in  a  suit  brought  upon  a  Judg- 
ment recovered  hi  Louisiana,  in  1844,  the  plea  was 
bad  and  a  demurrer  to  it  sustained. 


THIS  case  came  up  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  District 
of  Mississippi,  upon  a  certificate  of  division  in 
opinion  between  the  judges  thereof. 
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The  case  is  fully  stated  in  the  opinion  of  the 
court. 

It  was  argued  by  Mr.  May  for  the  plaintiff, 
who  made  the  following  points: 

First.  That  the  federal  courts  will  be  gov- 
erned by  the  State  Law  of  Limitations  in  the 
forum  where  the  suit  was  instituted,  that  is,  by 
the  law  of  Mississippi  in  this  case.  See  Green 
V.  Neal,  6  Pet.  291;  Harpending  v.  The  Dutch 
Church,  16  Pet.  466;  Porterfield  v.  Clark,  2 
How.  76. 

Second.  That  in  construing  the  Statutes  of 
Limitations  of  Mississippi,  this  court  Mrill  con- 
form to,  and  adopt  the  exposition  thereof  made 
by  the  Supreme  Court  of  Mississippi,  and  in  the 
event  of  contradictory  or  inconsistent  decisions 
by  that  court,  the  last  decision  will  be  pre- 
ferred and  followed,  even  though  it  may  be 
opposed  to  a  former  decision  of  this  court. 
Elmendorf  v.  Taylor,  10  Wheat.  152;  Bank  of 
Hamilton  v.  Dudley,  2  Pet.  492;  United  States 
v.  Morrison,  4  Pet.  124;  Green  v.  Neal,  6  Pet. 
291. 

Third.  That  the  plea  is  defective  under  the 
Act  of  Limitations  of  Mississippi,  passed  March 
5th,  1846.    See  Hutch.  Code,  833. 

Because  that  Statute  is  inapplicable  to  an  ac- 
tion on  a  judgment  rendered,  as  this  was  ante- 
rior to  its  passage,  and  it  was  so  adjudged  by 
the  Supreme  Court  of  Mississippi.  See  Boyd, 
etc.,  V.  Barrenger,  etc.,  1  Cushman's  Miss.  269. 

Fourth.  That  said  plea  is  equally  defective 
under  the  14th  sec.  Act  of  Mississippi  of  1844. 
See  the  Act  in  Hutch.  Code,  832. 

Because  the  plea  does  not  aver  that  two 
years  or  more  had  expired  from  the  passage  of 
said  last  Act,  before  the  institution  of  this  suit, 
as  the  said  Act  re<^uires,  and  as  the  Supreme 
Court  of  Mississippi  also  ruled  it  should  have 
done,  in  the  same  case  of  Boyd,  etc.,  v.  Barren- 
ger, 1  Cush.  269. 

422*]    *Mr.  Justice  Daniel  delivered  the  opin- 
ion of  the  court: 

The  question  adjourned  for  our  considera- 
tion on  this  record,  cannot  be  more  clearly  or 
succinctly  disclosed  than  it  has  been  by  the 
certified  statement  of  the  pleadings  upon  which 
the  judges  of  the  Circtut  Court  were  divided 
in  opinion.  That  statement  is  in  the  following 
words; 

May  Term,  1851. 

''This  day  came  on  this  cause  for  trial  be- 
fore Judges  Peter  V.  Daniel  and  Samuel  J. 
Gholson,  presiding. 

The  declaration  is  an  action  of  debt,  brought 
on  the  16th  May,  1860,  and  founded  on  a  judg- 
ment rendered  on  the  29th  day  of  November, 
1844,  in  the  District  Court  of  the  Parish  of 
Madison,  in  the  9th  Judicial  District  of  the 
State  of  Louisiana,  against  the  defendant,  and 
in  favor  of  the  plaintiff.  To  this  action  the 
defendant  pleaded  a  number  of  pleas,  of  which 
the  7th  plea  is  in  the  words  and  figures  follow- 
ing: 'And  for  further  plea  in  this  behalf  the 
said  defendant  says,  that  the  said  defendant 
was,  at  the  time  of  the  commencement  of  the 
suit  in  the  District  Court  of  the  Parish  of 
Madison,  in  the  State  of  Louisiana,  and  also  at 
the  time  of  the  rendition  of  the  judgment  in 
the  plaintiff's  declaration  mentioned,  and  ever 
since  has  been,  and  now  is,  a  citizen  of  the 
State  of  Mississippi,  residing  in  the  County  of 
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Hinds,  and  that  more  than  three  years  expired, 
and  were  complete  and  ended,  from  and  after 
the  time  of  the  rendition  of  such  judgment, 
without  the  limits  of  this  State,  to  wit:  in 
the  parish  of  Madison,  in  the  State  of  Louisi- 
ana, before  the  institution  of  this  suit,  and 
this  he  is  ready  to  verify;  wherefore,  etc* 

Johnson,  Mays  &  Cliffton, 

For  Defendant." 

"To  said  plea  the  plaintiff  filed  a  general 
demurrer. 

Among  other  matters  to  be  tried,  the  ques- 
tion occurred  before  the  court  whether  the  de- 
murrer of  the  plaintiff  to  the  defendant's  plea 
above  copied  ought  to  be  sustained.  And  after 
argument  by  counsel,  the  opinions  of  the  two 
Judges  aforesaid  are  opposed  and  disagree  upon 
the  question  aforesaid;  one  of  said  Judges  be- 
ing of  opinion  that  said  plea  is  a  good  and  suffi- 
cient bar  to  the  plaintifirs  action,  and  that  said 
demurrer  should  be  overruled ;  and  the  other  of 
said  Judges  being  of  opinion  that  said  plea  is 
not  a  good  or  sufficient  bar  to  the  plaintiff's 
action,  and  that  said  demurrer  should  be  sus- 
tained. 

And  thereupon,  at  the  request  of  the  counsel 
for  both  parties  to  said  suit,  the  point  aforesaid 
upon  which  said  disagreement  happens  is  here- 
by stated  under  the  direction  of  the  Judges 
aforesaid,  and  is  by  them,  upon  the  request  of 
said  counsel,  signed  *and  sealed,  and  [*42S 
ordered  to  be  enrolled  and  made  part  of  the 
record  in  said  cause. 

And  the  court  orders  and  directs  that  said 
point  be  duly  certified,  imder  the  seal  of  said 
court,  to  the  Supreme  Court  of  the  United 
States  of  America,  at  the  next  session  of  said 
Supreme  Court  hereafter  to  be  held. 

P.  V.  Daniel,      [Seal] 
S.  J.  Gholson.     [Seal.]" 

Upon  an  examination  of  the  defendant's  sev- 
enth plea  and  of  the  law  to  which  it  has  refer- 
ence, it  is  obvious  that  the  purpose  of  the  de- 
fendant was  to  interpose,  as  a  bar  to  a  recovery 
upon  the  judgment  rendered  by  the  court  in 
Louisiana,  the  provision  of  the  Statute  of  Mis- 
sissippi, enacted  on  the  5th  of  March,  1846, 
and  to  be  found  in  Hutchison's  Digest  of  the 
Statutes  of  that  State  of  1848,  art.  8,  p.  833. 
The  language  of  the  provision  is  as  follows: 
"No  record  of  any  judgment,  recovered  in  any 
court  of  record  without  the  limits  of  this  State, 
against  any  person  who  was,  at  the  time  of  the 
commencement  of  the  suit  on  which  the  judg- 
ment is  founded,  or  at  the  time  of  the  rendi- 
tion of  such  judgment,  a  citizen  of  this  State, 
shall  be  received  in  any  court  of  this  State  as 
evidence  to  charge  such  citizen  with  liability, 
after  the  expiration  of  three  years  from  the 
time  of  the  rendition  of  such  judgment  without 
the  limits  of  this  State." 

As  a  general  rule  for  the  interpretation  of 
statutes,  it  may  be  laid  down,  that  they  never 
should  be  allowed  a  retroactive  operation  where 
this'  is  not  required  by  express  command  or  by 
necessary  and  unavoidable  implication.  With- 
out such  command  or  implication  they  speak 
and  operate  upon  the  future  only.  Especially 
should  this  rule  of  interpretation  prevail,  where 
the  effect  and  operation  of  a  law  are  designed, 
apart  from  the  intrinsic' merits  of  the  rights  of 
parties,  to  restrict  the  assertion  of  those  rigfata. 
The  peculiar  language  of  the  provision  of  tlM 
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Mississippi  Statute,  if  taken  in  its  literal  accep- 
tation, would  not  only  evince  the  force  and  pro- 
priety of  the  rule  above  mentioned,  but  might 
suggest  a  serious  doubt  as  to  the  compatibility 
of  that  provision  with  the  principles  of  common 
right,  or  with  the  mandate  of  the  Federal  Con- 
stitution; for  by  the  literal  terms  of  that  Stat- 
ute, the  rights  of  the  citizen  of  a  different  state 
seem  to  be  made  dependent,  not  upon  his  dili- 
gence in  the  institution  or  prosecution  of  his 
suit,  but  upon  an  event  over  which  he  can  have 
no  control,  viz.:  the  trial  of  the  action  brought 
upon  the  previous  judgment.  From  these  diffi- 
culties, which  would  seem  to  flow  from  the  let- 
ter of  the  Statute,  the  Court  of  Errors  and  Ap- 
peals for  the  State  of  Mississippi  have  relieved 
that  law  by  the  interpretation  they  have  placed 
424*]  upon  it.  •Thus,  in  the  case  of  Boyd  v. 
Barringer,  reported  in  the  23d  volume  of  Miss. 
Reps.,  by  Cushman,  page  270,  they  have  de- 
clared that  the  Statute  of  the  5th  of  March, 
1846,  has  no  application  to  judgments  ren- 
dered before  its  passage;  and  in  the  24th  vol- 
ume of  Miss.  Reps.,  page  377,  in  the  case  of 
Garrett  v.  Beaumont,  they  have  affirmed  the 
same  position.  In  a  decision,  pronounced  on 
the  2d  Monday  of  December,  1853,  in  Moore  v. 
Lobbin,  a  manuscript  copy  of  which  has  been 
certified  and  submitted  by  consent  of  counsel, 
the  same  court  have  expounded  that  provision 
of  the  Statute  of  1846  which  declares  "that  no 
record  of  any  judgment  recovered  in  any  court 
of  record  without  the  limits  of  the  State, 
against  any  person  who,  at  the  commencement 
of  the  suit  on  which  the  judgment  was  recov- 
ered, or  at  the  time  of  the  rendition  of  said 
judgment,  was  a  citizen  of  the  State  of  Mis- 
sissippi, should  be  received  in  any  court  of  that 
State  as  evidence  to  charge  such  citizen  with 
liability  after  the  expiration  of  three  years 
from  the  time  of  the  rendition  of  such  judg- 
ment without  the  limits  of  the  State.'' 

In  expounding  this  provision  the  court  say, 
''the  phraseology  of  this  Statute  renders  it  not 
free  from  difficulty  of  construction.  It  is  an 
amendment  of  the  general  Statute  of  Limita- 
tions, and  the  Legislature  must  have  had  in 
riew  that  general  principle  governing  all  stat- 
utes limiting  actions,  that  the  periods  pre- 
scribed have  reference  to  the  commencement  of 
the  action.  We  cannot  suppose  that  the  Legis- 
lature intended  to  do  more  than  to  debar  a 
party  of  any  right  to  maintain  an  action  com- 
menced on  such  judgment  after  the  lapse  of  the 
time  mentioned,  or  that  any  reference  was  had 
to  the  time  of  trial  of  a  suit  which  might  be 
commenced  long  before  the  expiration  of  the 
time  limited.  Such  a  construction  would  in- 
volve the  most  unjust  and  imreasonable  conse- 
quences." The  court,  after  more  extended  views 
of  the  subject,  arrives  at  the  following  conclu- 
sion: **We  are  therefore  led  to  sanction  such  a 
construction  of  the  Statute  as  is  most  con- 
sistent with  reason  and  justice,  and  not  in  con- 
flict with  the  Constitution  of  the  United  States; 
and  we  are  accordingly  of  opinion'  that  this  is 
a  Statute  of  Limitations,  affecting  the  com- 
mencement of  the  suit;  and  that  if  an  action 
on  such  judgment  be  instituted  before  the  ex- 
piration of  three  years  from  the  date  of  its 
rendition,  a  transcript  of  the  record  of  it  is  ad- 
missible in  evidence  on  the  trial,  though  more 
14  Ii.  ed. 


than  three  years  have  elapsed  at  the  time  it  is 
offered  in  evidence." 

Such  is  the  construction  placed  by  the  highest 
court  of  Mississippi  upon  the  Statute  of  1846, 
which  the  seventh  plea  of  the  defendant-sought 
to  interpose  as  a  bar  to  the  action  against  him. 

According  to  that  construction,  the  Statute 
of  1846  could  operate  no  such  bar,  because  the 
judgment  in  Louisiana,  on  which  *the  [*425 
action  was  founded,  was  recovered  on  the  29th 
of  November,  1844,  more  than  a  year  previously 
to  the  passing  of  the  Statute  in  question;  and 
by  the  same  interpretation,  the  right  of  the 
plaintiff  to  count  upon  and  to  adduce  in  evi- 
dence, in  support  of  his  action,  the  record  of 
that  judgment,  was  in  nowise  affected  by  the 
period  of  the  trial,  but  that  the  law  had  refer- 
ence exclusively  to  the  interval  of  time  between 
the  first  judgment  and  the  institution  of  the 
action  founded  thereon. 

It  is  the  practice  of  this  court  to  adopt  the 
interpretation  given  by  the  highest  tribunals  of 
the  several  States  to  their  respective  acts  of 
legislation  where  such  interpretation  does  not 
conflict  with  the  paramount  authority  of  the 
Constitution  or  laws  of  the  United  States  bind- 
ing upon  their  own  courts,  or  with  the  funda- 
mental principles  of  justice  and  common  right. 
Perceiving  in  the  case  before  us  no  conflict 
whatsoever  between  such  authority  and  the  de- 
cisions of  the  Supreme  Court  of  Mississippi 
herein  referred  to,  but,  on  the  contrary,  an 
entire  coincidence  between  them,  we  approve 
and  adopt  those  decisions;  and,  in  conformity 
thereMrith,  we  order  it  to  be  certified  to  the 
Circuit  Court  that  the  7th  plea  of  the  defend- 
ant pleaded  in  this  case  is  not  sufficient  to  bar 
the  action  of  the  plaintiff,  and  that  the  de- 
murrer of  the  plaintiff  to  that  plea  ought  to  be 
sustained. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
Mississippi,  and  on  the  question  or  point  on 
which  the  jud^s  of  the  said  Circuit  Court  were 
opposed  in  opinion,  and  which  was  certified  to 
this  court  for  its  opinion,  agreeably  to  the  Acts 
of  Congress  in  such  case  made  and  provided, 
and  was  argued  by  counsel;  on  consideration 
whereof,  it  is  the  opinion  of  this  court,  that  the 
plea  pleaded  by  the  defendant  is  not  a  good  or 
sufficient  bar  to  the  plaintiff's  action,  and  that 
the  demurrer  of  the  plaintiffs  should  be  sus- 
tained. Whereupon  it  is  now  here  ordered  and 
adjudged  by  this  court,  that  it  be  so  certified 
to  the  said  Circuit  Court. 


*JOHN  DEN,  ex  dem.  Archibald  Rus-   [*42e 
sell.  Plaintiff  in  Error, 

V. 

THE  ASSOCIATION  OP  THE  JERSEY  COM- 
PANY. 

Soil  under  river  in  New  Jersey. 

The  soil  under  the  public  navUrable  waters  of 
Fast  New  Jersey  belongs  to  the  State  and  not  to 

Note. — Title  to  land  under  water — see  note,  42 
L.R.A.  161. 
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the  proprietors.  This  court  so  decided  in  the  case 
>f  Martin  t.  Waddell,  16  Pet.  367 ;  and  the  princi- 
ple covers  a  case  where  land  has  been  reclaimed 
from  the  water  under  an  Act  of  the  Legislature. 

THIS  case  was  brought  up  by  a  writ  of  error 
from  the  Circuit  Q)urt  of  the  United  States 
for  the  District  of  New  Jersey. 

The  action  of  ejectment  was  brought  to  re- 
cover a  tract  of  land  at  Paulus  Hook,  now  Jer- 
sey City,  on  the  Jersey  shore,  formerly  under 
khe  tide  waters  of  the  Hudson  River,  and  be- 
low low  water  mark.  The  locus  in  quo  has 
been  reclaimed  from  the  water  by  artificial 
means,  and  was  in  the  possession  of  the  Jer- 
sey Associates,  and  occupied  by  them  as  build- 
ing lots. 

Upon  the  trial  in  the  Circuit  Court  it  was 
ruled  that  the  plaintiff  had  failed  to  make  out 
a  title,  and  the  jury  found  for  the  defendants. 

The  plaintiff  excepted  to  the  opinion  of  the 
court  and  the  cause  came  up  on  a  writ  of  error. 

It  was  argued  by  Messrs.  Rutherford  and 
Van  Santvoord  for  the  plaintiff  in  error,  and 
by  Messrs.  Zabriskie  and  Scudder  for  the  de- 
fendants. 

The  title  of  the  plaintiff  in  error  was  de- 
rived from  the  proprietors  of  East  New  Jersev, 
who  claimed  imder  a  grant  from  Charles  fl. 
to  his  brother  James,  Duke  of  York,  in  1664. 

The  proprietors  living  in  1776  having  es- 
poused the  cause  of  the  Americans,  in  the 
struggle  of  the  Revolution,  their  property  was 
not  confiscated;  and  they  are  still  reco^ized 
by  the  State  of  New  Jersey  as  an  existing 
body,  for  many  purposes.  They  own  a  con- 
siderable quantity  of  unappropriated  land, 
which  is  exempt  from  taxation. 

The  argument  of  the  case  in  this  court  cov- 
ered a  great  deal  of  ground  upon  both  sides; 
but  as  the  decision  of  the  court  turned  upon  a 
single  point,  viz.:  that  the  main  feature  of  the 
case  had  been  adjudicated  upon  in  Martin  v. 
Waddell,  16  Pet.  367,  it  is  not  deemed  necessary 
to  do  more  than  state  the  argument  made  by 
counsel  to  show  the  difference  oetween  the  two 
cases. 

Mr.  Van  SantYOord,  one  of  the  counsel  for 
the  plaintiff  in  error,  thus  noticed  the  point: 
427*]  *We  are  to  show,  therefore,  that  the 
propriety  in  the  soil  under  the  naviffable  waters 
of  New  Jersey,  passed  to  the  Duke  of  York 
and  his  grantees,  and  that  it  passed  not  as  one 
of  the  regalia  of  the  crown,  or  as  a  concomi- 
tant of  government,  but  as  an  absolute  pro- 
f^rietary  Interest,  subject,  it  is  true,  to  every 
awful  public  use;  but  not  the  less  on  that  ac- 
count a  hereditament,  and  the  subject  of  law- 
ful ownership  and  of  the  right  of  full  and  un- 
<|ualified  possession  when  that  public  use  shall 
have  ceased. 

In  examining  the  question  it  will  be  neces- 
sary, first,  to  remove  an  obstacle  which  is  en- 
countered at  the  very  threshold  of  the  discus- 
sion. It  is  contended,  and  the  circuit  judge 
so  charged  the  jury,  that  the  matter  is  already 
res  adjudicata,  and  that  the  decision  in  Martin 
et  al.  V.  Waddell  involves  the  very  point  in  con- 
troversy. If  this  be  so,  the  discussion,  of 
course,  is  at  an  end.  For  thoiigh  a  decision 
like  that  of  Arnold  v.  Mundy,  1  Halst.  1,  in 
a  state  court  is  not  conclusive,  yet  an  adjudi- 
cation by  this  court  of  the  very  subject  matter 
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of  the  controversy  is;  and  we  are  not  at  lib- 
erty to  question  it,  or  permitted  to  look  beyond 
the  rule  and  the  decision  in  the  particular  case 
for  the  reason  upon  which  such  decision  is 
founded. 

We  contend,  then,  that  the  question  presented 
by  the  present  case  was  not  necessarily  in- 
volved, and  certainly  not  passed  upon,  in  A&urtin 
V.  Waddell,  nor  was  it  in  Arnold  y.  Mundy. 
Our  claim  is  perfectly  consistent  with  the 
actual  decisions  in  both  cases,  and  is  even  forti- 
fied by  those  decisions.  I  shall  therefore  briefly 
consider  what  was  really  decided  in  Martin  v. 
Waddell,  and  point  out  the  distinction  between 
that  and  the  present  case.    And, 

First.  This  is  an  ejectment  for  lands  re- 
claimed from  the  bed  of  a  navigable  river,  and 
in  the  actual  possession  of  the  defendant  aa 
building  lots.  Martin  v.  Waddell  was  an  eject- 
ment for  lands  still  under  water,  in  the  con- 
structive possession  of  the  defendant  aa  m 
fishery. 

Ej^ment  is  a  possessory  action,  and  the 
suit  is  brought  to  recover  the  possession,  in 
the  one  case  of  the  fishery^  or  the  use  of  the 
land,  in  the  other  case  of  the  land  itself. 

Second.  In  Martin  v.  Waddell,  the  only  pos- 
session of  which  the  locus  in  quo  (being  then 
under  water)  was  susceptible,  was  in  its  capac- 
ity of  a  public  easement,  or  highway  for  navi- 
gation, or  for  fishery,  and  their  correspondent 
uses.  The  only  possession  withheld  by  the  de- 
fendant, and  claimed  by  the  plaintiff,  was  the 
use  of  the  locus  in  quo  as  a  fishery.  The  de- 
cision in  that  case  was,  that  the  plaintiff  was 
not  entitled  to  such  possession,  because  he  had 
not  an  exclusive  ri^ht  to  such  use  or  posses- 
sion; but  the  question  of  the  ultimate  fee  in 
the  soil,  or  jus  proprietatis,  was  not  involved. 

*This  position  may  be  illustrated  by  [*428 
supposing  the  possession  claimed  by  tne  plain- 
tiff, and  withheld  by  the  defendant,  to  hsTS 
been  the  exclusive  use  of  the  soil  and  waters 
for  navigation.  The  defendant  being  in  pos- 
session by  his  boats,  rafts,  etc.,  the  plaintiff 
seeks  to  oust  him  by  an  ejectment;  and  must 
fail,  for  the  same  reason  that  he  failed  in  Mar- 
tin V.  Waddell,  because  navigation  being  a  jus 
publicum,  the  defendant  had  a  right,  in  com- 
mon with  every  other  citizen,  to  be  there.  But 
no  one  will  pretend  that  such  a  decision  would 
carry  with  it  the  more  important  one,  in  re- 
spect to  the  fee  of  the  soil.  So  in  Martin  v. 
Waddell,  the  franchise  of  fishery  is  elevated 
into  a  jus  publicum,  and  placed  upon  the  same 
footing  with  navigation.  The  plaintiff,  by  an 
ejectment,  can  no  more  be  put  in  exclusive  pos- 
session of  it,  than  he  could  of  an  exclusive 
right  of  navigation  in  a  public  river,  because 
it  is  not  susceptible  of  ownership. 

Third.  It  makes  no  difference  that  the  ac- 
tion was  technically  brought  for  the  land  under 
water.  The  sole  and  only  controversy  was  in 
respect  to  the  claim  set  up  by  the  plaintiflTs 
lessor  of  an  exclusive  right  of  fishing,  and 
nothing  else  was  passed  upon  in  the  case. 
Ejectment  cannot  be  brought  for  a  fishery  eo 
nomine;  but  if  a  fishery  be  claimed,  the  action 
must  be  brought  for  the  land  covered  with 
water.    Thom  Co.  Litt.  p.  200. 

Thus,  also,  ejectment  will  not  lie  for  a  water- 
course but  the  ground  over  which  the  water 
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{Misses,  being  deliverable  in  execution,  upon 
which  an  entry  can  be  effected,  may  be  recov- 
ered in  this  action.  Challoner  v.  Thomas, 
Yely.  143;  see,  also  Jackson  v.  Buel,  9  Johns. 
298;  Jackson  v.  May,  16  Johns.  184. 

It  was  formerly  held  that  a  franchise  of  fish- 
ery, being  an  incorporeal  hereditament,  and 
not  susceptible  of  delivery,  could  not  be  recov- 
ered in  ejectment  (Gro.  Jac.  144,  Gro.  Car. 
492) ;  and  it  is  now  only  upon  the  assumption 
that  a  fishery  is  a  tenement,  and  may  be  deliv- 
ered in  possession,  that  an  ejectment  will  lie  to 
recover  it.    Saund.  PI.  &  £v.  981. 

Fourth.  These  distinctions  were  taken  and 
strongly  lurged  in  Martin  v.  Waddell  by  the 
counsel  who  argued  the  case  against  the  pro- 
prietors.   He  says: 

"The  plaintiff,  to  recover,  must  maintain 
two  positions : 

1.  That  he  has  a  possessory  title  to  the  prem- 
ises in  question,  the  soil  of  this  navigable  river. 
And, 

2.  That  there  was  not  a  common  right  of 
fishery  in  the  people  at  large  in  the  premises  in 
question." 

He  must  maintain  both  positions.  A  mere 
title  to  the  soil  would  not  enable  him  to. re- 
cover. It  must  be  a  possessory  title,  and  that, 
too,  to  the  exclusion  of  every  other  right  of 
possession,  including  the  common  right  of  the 
420*]  people  at  lar^  to  use  the  *locu8  in  quo 
as  a  fishery.  Accordmgly,  in  another  part  of 
his  argument,  the  counsel  remarks:  "A  ques- 
tion has  arisen  whether  the  Kins  of  England 
can  grant  the  soil  of  the  sea  and  its  arms,  so  as 
to  destroy  or  prejudice  public  rights.  Not  con- 
sidering this  question  at  all  material  to  the 
main  argimient,  I  have  purposely  left  it  out." 

The  question,  therefore,  oi  the  title  to  the  soil 
was  not  presented  by  counsel,  or  passed  upon 
by  the  court. 

Fifth.  That  it  was  the  use  of  the  water  as  a 
fishery,  and  not  the  title  to  the  land,  that  was 
in  question,  is  manifest  also  from  the  opinion 
of  the  court.  "It  appears,"  says  the  Chief 
Justice,  "that  the  principal  matter  in  dispute 
is  the  right  to  the  oyster  fishery  in  the  public 
rivers  and  bays  of  East  New  Jersey."  Justice 
Thompson,  in  his  dissenting  opinion,  attempts, 
indeed,  to  show  that  it  was  the  use  of  the  land, 
and  not  of  the  water  as  a  fishery,  that  was  in 
controversy,  making  a  distinction  between  fish- 
ing for  floating  fish,  and  dredgins  for  oysters, 
but  this  view  was  not  concurred  in.  ''Should 
it  be  admitted,"  he  says,  ''that  the  right  to  fish 
for  floating  fish  was  included  in  this  public 
right,  it  would  not  decide  the  present  question," 
that  is,  the  propriety  in  the  soil.  The  whole 
argument  goes  to  show,  as  was  stated  by  the 
counsel  for  the  State,  that  the  question  presented 
was  not  as  to  the  power  of  the  king  "to  grant 
the  soil,  so  as  to  give  an  individual  the  right  to 
take  it  after  its  character  had  been  changed  by 
alluvion,  wharfing  out,  etc.;"  but  the  power  of 
the  king  "to  grant  it,  so  as  to  vest  in  an  indi- 
vidual the  soil,  and  devested  of  all  common  use 
before  the  change  takes  place."  If,  therefore, 
the  right  to  fish  for  both  shell  fish  and  floating 
fish  1^  such  "common  use,"  as  was  held  in 
that  case,  the  present  question  remains  still  un- 
touched. 

Sixth.  The  actual  decision  in  the  case  of  Mar- 
tin V.  Waddell,  as  I  have  endeavored  to  show, 
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establishes  nothing  more  than  this,  namely  s 
that  the  particular  right  or  claim  in  controversy 
— the  possession  of  an  oyster  fishery — could 
not  be  recovered  in  an  action  of  ejectment,  be- 
cause an  oyster  fishery,  like  every  other  fishery 
in  navigable  waters,  was  a  part  of  the  jure  re- 
galia— a  royalty — a  necessary  attribute  of  gov- 
ernment; and,  as  such,  did  not  pass  under  the 
grant  as  private  property,  but  became  discon- 
nected from  the  proprietary  interest,  and  passed 
out  of  the  crown  with  the  surrender  of  govern- 
ment to  Queen  Anne.  If  there  be  anything 
else  in  the  opinion  delivered  in  that  case,  it  is 
not  conclusive  or  binding  as  authority.  But 
we  contend  that  there  is  nothing  in  that  opinion 
which  goes  further  than  this;  for  though  it  does 
not,  in  express  terms,  discriminate  between  the 
"dominion  and  propriety  in  the  navigable 
waters,  and  in  the  soils  under  them,"  but  con- 
nects them  together,  yet  the  whole  scope  of 
the  argument  seems  to  show  that  it  was  the 
'franchise  of  fishery  alone  which  Chief  [*480 
Justice  Taney  held  had  passed  "as  a  part  of 
the  prerogative  rights  annexed  to  the  political 
powers  conferred  on  the  duke;"  and  that  the 
question  of  the  ultimate  fee,  or  propriety  in  the 
soil,  subject  to  the  public  use,  was  not  con- 
sidered as  influencing  the  decision. 

And  lastly.  When  it  is  said,  in  the  opinion 
of  the  court,  that  the  navigable  waters  and  the 
soils  under  them  passed  as  a  royalty  incident  to 
the  forms  of  government,  "to  be  held  in  the 
same  manner  and  for  the  same  purposes  that 
the  navigable  waters  of  England,  and  the  soils 
imder  them  are  held  by  the  crown,"  the  whole 
question  as  to  what  is  properly  the  domain  of 
the  crown,  which  is  alienable  as  a  private  in- 
terest to  a  subject,  and  what  is  the  common 
property  which  is  inalienable,  save  as  a  trust 
necessarily  incident  to  government,  is  left  open 
except  so  far  as  that  it  is  undoubtedly  decided 
by  tne  case  in  question,  that  the  waters  of  a 
public  river  in  respect  to  their  use,  including 
the  public  right  of  fishery  in  all  its  branches, 
is  a  part  of  this  common  property  and  is  inal- 
ienable. This  was  precisely  the  point  taken 
and  the  decision  made  in  Arnold  y.  Mundy,  1 
Halst.  1. 

We  maintain,  then,  that  the  soil  under  navi- 
gable waters,  disconnected  from  its  public  use, 
is  part  of  the  domain  of  the  crown.  And  this 
leads  at  once  to  the  main  point  in  controversy. 

The  locus  in  quo,  a  portion  of  the  bed  of  the 
Hudson  River,  passed  to  the  Duke  of  York  and 
his  assigns,  not  as  a  royalty  annexed  to  the  po- 
litical powers  conferred  upon  the  duke  by  the 
patent,  but  as  an  absolute  propriety  in  the  soil, 
subject  to  the  public  uses  of  navigation,  etc., 
and  also,  subject  to  the  public  right  of  fishery, 
and  everything  necessarily  incident  to  such 
right.  This  might,  and  perhaps  would  include 
the  right  of  anchorage,  the  right  to  erect 
wharves,  docks,  etc.,  and  every  other  use  of 
the  soil  necessary  to  facilitate  commerce  and 
render  the  navigable  water  serviceable  as  an 
easement  or  public  highway;  as  well  as  the 
right  to  make  every  proper  use  of  the  soil  for 
the  purposes  of  fishery,  not  inconsistent  with 
the  regulations  of  the  sovereign  power,  in  this 
case  the  State,  in  respect  thereto.  If  this  propo- 
sition can  be  successfully  maintained,  the  pro- 
prietary title  is  established,  and  the  right  of  the 
plaintiff  to  recover  must  be  admitted. 

759 


430 


SUPBEICE  COXTBT  OF  THE  UNITED  STATES. 


185a 


) 


This  is  the  main,  and  indeed  it  may  be  said 
the  only  question  presented  by  this  case;  and 
I  propose  to  discuss  it  with  a  specific  reference 
to  the  decision  in  Martin  y.  Waddell;  yielding 
as  I  do  to  that  decision  an  unqualified  assent. 

Let  us  set  out  with  the  undeniableproposition 
conceded  in  the  case  of  Martin  v.  Waddell,  and 
as  expressed  in  the  prevailing  opinion  of  the 
court,  that  the  ''right  of  the  King  to  make  this 
grant  with  all  its  prerogatives  and  powers  of  gov- 
431*]  emment,  *cannot,  at  this  day,  be  ques- 
tioned." That  is,  the  entire  grant — ^the  pro- 
prietary interest,  and  the  powers  of  govern- 
ment, together  with  the  royalties  necessarily 
incident  and  annexed  to  the  powers  of  govern- 
ment. They  all  passed  to  the  duke  and  his 
heirs  and  assigns  in  the  same  manner  as  they 
were  held  by  the  Bang  himself,  and  of  course 
the  twenty-four  proprietors  so  held  them. 
Nothing,  either  of  property  or  dominion  in  New 
Jersey  remained  in  the  King. 

The  important  question  then  arises,  and  the 
question  which  must  be  decisive  of  this  case, 
how,  and  in  what  capacity,  under  the  Consti- 
tution and  laws  of  England,  were  lands  under 
navigable  waters  either  in  public  rivers  or 
arms  of  the  sea,  held  by  the  king,  and  what 
was  his  power  over  them?  Were  they  held  as 
a  proprietary  ajid  alienable  interest,  the  sub- 
ject of  an  exclusive  possession  as  the  proper 
domain  of  the  king  when  the  public  servitude 
had  ceased?  Or  were  they  held  by  the  king 
in  the  capacity  of  trustee  merely  for  the  public, 
and,  like  the  franchise  of  fishery,  etc.,  inalien- 
able by  grant  or  otherwise  from  the  king  to  a 
subject  to  be  held  as  private  property? 

Chief  Justice  Taney  very  properly  and  truly 
remarks,  in  Martin  v.  Waddell,  that  "in  decid- 
ing a  question  like  this,  the  laws  and  institutions 
of  England,  the  history  of  the  times,  the  object 
of  the  charter,  the  contemporaneous  construc- 
tion given  to  it,  and  the  usage  under  it,  for  the 
century  and  more  which  has  elapsed — are  all 
entitled  to  consideration  and  weight." 

Pursuing  precisely  this  course,  let^us  examine 
the  question  in  the  same  way,  namely: 

Ist.  By  the  laws  and  institutions  of  England. 

2d.  By  the  history  of  the  times. 

3d.  By  the  objects  of  the  charter,  the  con- 
temporaneous construction  given  to  it  and  the 
usages  under  it,  etc.,  etc.,  etc. 

The  counsel  for  defendants  in  error  thus 
stated  the  point: 

Sixth  Point.  That  the  Supreme  Court  of 
New  Jersey  and  the  Supreme  Court  of  the 
United  States,  have  both  expressly  decided 
that  the  Board  of  East  Jersey  Proprietors,  the 
grantors  in  this  case,  under  whom  Russell 
claims  title,  had  no  right  or  title  to,  and  could 
not  grant  the  soil  under  tide  waters  bounded 
by  the  shores  of  New  Jersey.  The  plaintiff's 
title,  or  proprietary  title,  in  this  case,  is  pre- 
cisely the  same  as  in  Arnold  y.  Mundy  and  in 
Martin  y.  Waddell's  Lessee.  In  this  case  the 
position  of  the  defendants  is  stronger,  as  they 
are  riparian  owners,  and  have  wharf ed  out  from 
their  own  lands,  under  the  express  authority 
of  the  Act  of  the  Legislature  incorporating 
them.  Arnold  v.  Mundy,  1  Halst.  1;  Martin 
et  aL  y.  Waddell's  Lessee,  16  Pet.  S6f. 
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*Mr.  Chief  Justice  Taney  delivered  [*4SS 
the  opinion  of  the  court: 

This  is  an  action  of  ejectment  brou^t  hf 
the  plaintiff  in  error  against  the  defendants  ia 
the  Circuit  Court  for  the  District  of  New  Jersey^ 
to  recover  a  parcel  of  land  situate  in  Jersey 
City.  The  land  in  question  has  been  reclaimed 
from  the  water,  by  the  defendants,  under  the 
authority  of  the  Legislature;  and  is  now  im 
their  possession,  and  occupied  by  them  aa 
building  lots. 

The  plaintiff  claims  the  premises  under  sun- 
dry mesne  conveyances  from  the  Ftoprietors  of 
East  New  Jersey,  and  the  title  of  the  proprie- 
tors is  the  point  in  question.  And  they  claim 
that,  by  virtue  of  the  various  grants  by  which 
they  became  proprietors  of  East  New  Jersey, 
the  fee  of  the  soil  under  the  navigable  waters 
of  that  part  of  the  State  was  conveyed  to 
them,  as  private  property  subject  to  the  pubUe 
use;  and  as  that  use  has  ceased  in  the  premises 
in  question,  they  are  entitled  to  their  excluaive 
possession. 

It  is  not  necessary  to  state  particularly  tha 
charters  and  grants  under  which  they  claim. 
They  are  all  set  out  in  the  special  verdict  in 
the  case  of  Martin  y.  Waddell,  reported  in  16 
Pet.  367.  The  title  claimed  on  behalf  of  the 
proprietors  in  that  case  was  the  same  with  the 
title  upon  which  the  plaintiff  now  relies.  And 
upon  very  full  argument  and  consideration  in 
the  case  referred  to,  the  court  were  of  opinion 
that  the  soil  under  the  public  navigable  waters 
of  East  New  Jersey  belonged  to  the  State  and 
not  to  the  proprietors;  and  upon  that  ground 
gave  judgment  for  the  defendant.  The  decision 
in  that  case  must  govern  this. 

The  counsel  for  the  plaintiff,  howevert  en- 
deavor to  distinguish  the  case  before  us  from 
the  former  one,  upon  the  ground  that  nothing 
but  the  right  of  fisheij  was  decided  in  Martin 
V.  Waddell;  and  not  the  right  to  the  soil.  But 
they  would  seem  to  have  overlooked  the  cir- 
cumstance that  it  was  an  action  of  ejectment 
for  the  land  covered  with  water.  It  was  not 
an  action  for  disturbing  the  plaintiff  in  a  right 
of  fishery;  but  an  action  to  recover  possession 
of  the  soil  itself.  And  in  giving  judgment  for 
the  defendant  the  court  necessarily  decided 
upon  the  title  to  the  soil. 

It  is  true,  the  defendant  claimed  nothing  more 
than  the  exclusive  ri^ht  of  planting  and  grow- 
ing ovsters  on  the  soil  for  which  the  ejectment 
was  brought.  The  special  verdict  found  that 
he  was  in  possession  under  a  law  of  New  Jer- 
sey, which  gave  him  the  exclusive  privilege  of 
planting  and  growing  oysters  on  the  premises 
in  question,  upon  the  payment  of  a  certain  rent 
to  the  State.  The  pnncipal  question  therefore 
in  dispute  between  the  parties  in  that  suit,  and 
indeed  the  only  one  of  any  value,  was  the  oyster 
fishery.  But  the  right  to  the  fishery  depended 
on  the  right  to  the  soil  upon  which  the  oysters 
were  planted  and  grown;  *and  if  the  [*4SS 
plaintiff  could  have  shown  that  the  proprietors, 
under  whom  he  claimed,  were  legally  entitled 
to  it,  the  judgment  of  the  court  must  have  been 
in  his  favor. 

Nor  do  we  see  anjrthing  in  the  opinion  de- 
livered on  that  occasion,  in  relation  to  the  rishta 
of  fishery,  further  than  they  conU^buted  to 
illustrate  the  character  and  objects  of  the 
charter  to  the  Duke  of  York;  and  to  show  that 
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tlw  soil,  under  public  and  navigable  waters, 
was  granted  to  him,  not  as  private  property,  to 
be  parceled  out  and  sold  for  his  own  personal 
emolument,  but  as  a  part  of  the  jura  regalia 
with  which  he  was  clothed,  and  as  such  was 
surrendered 'by  the  proprietors  to  the  English 
crown,  when  they  relinquished  the  powers  of 
government,  and  consequently  belonged  to  the 
State  of  New  Jersey  when  it  became  an  inde- 
.pendent  sovereignty. 

There  being  nothing  in  the  title  now  claimed 
for  the  proprietors  to  distinguish  this  case  from 
that  of  Martin  v.  Waddell,  it  is  not  necessary 
to  examine  the  other  and  further  groimds  of 
defense  taken  by  the  defendants. 

The  judgment  of  the  Circuit  Court  must  be 
affirmed  with  costs. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  New 
Jersey,  and  was  argued  by  coimsel;  on  con- 
sideration whereof,  it  is  now  here  ordered 
and  adjudged  by  this  court,  that  the  judgment 
of  the  said  Circuit  Court  in  this  cause  be,  and 
the  same  is  hereby  affirmed,  with  costs. 


ARTHUR     MORGAN     FOLEY,     Plaintiff     in 

Error, 

V. 

SAMUEL    T.    HARRISON,    Defendant,    and 
Louis  Lesassier,  Intervenor. 

Land  patents  conflict  between  U.  S.  and  state — 
power  to  decide,  who  has — conclusiveness. 

In  1841  Congress  passed  an  Act (5  Stat,  at  Large, 
455)  declaring  that  there  shall  be  granted  to  each 
8tate,  &c.  (Louisiana  being  one),  five  hundred  thou- 
sand acres  of  land* 

This  Act  did  not  convey  the  fee  to  any  lands 
whatever,  bat  left  the  land  system  of  the  United 
States  in  foil  operation  as  to  regulation  of  titles  so 
as  to  prevent  conflicting  entries. 

Hence,  where  a  plaintiff  claimed  under  a  patent 
from  the  State  of  Loaisiana,  and  entries  onlv  in 
tlie  United  States  olBce ;  and  the  defendant  claimed 
under  patents  from  the  United  States,  the  title  of 
tbe  latter  is  the  better  in  a  petitory  action. 

The  defendant  has  also  the  superior  equity,  be- 
cause liis  entries  were  prior  in  time  to  those  of  the 
plaintiff,  and  the  decision  of  the  board,  consisting 
of  the  Secretary  of  the  Treasury,  the  Attorney-Gen- 
eral, and  the  Commissioners  of  the  Land  Omce,  to 
whom  the  matter  had  been  referred  by  an  Act  of 
Congress,  was  in  favor  of  the  defendant. 

4S4*]  *fpHIS  case  was  brought  up  from  the 
JL  Supreme  Court  of  the  State  of 
Louisiana,  by  a  writ  of  error  issued  under  the 
25th  section  of  the  Judiciary  Act. 

It  was  a  petitory  action,  commenced  by 
Foley  in  the  Fifth  District  Court  of  New  Or- 
leans, claiming  lots  Nos.  1  and  2  of  section  No. 
3,  the  west  half  of  section  No.  10,  and  the 
northwest  quarter  of  section  No.  15,  in  town- 
ship eleven,  range  thirteen  east,  containing  in 
all  855  9-100  acres. 

By  the  Act  of  4th  September,  1841,  section 
8  (5  Statutes  at  large,  455),  Congress  granted 
to  several  of  the  States,  of  which  Louisiana  was 
one,  &ye  hundred  thousand  acres  of  land  each, 
for  purposes  of  internal  improvement;  "the 
selections  in  all  of  said  States  to  be  made  with- 
ia  their  limits  respectively,  in  such  a  manner 
at  tlie  Legislatures  thereof  shall  direct;  and 
located  in  parcels  conformably  to  sectional 
itviaioBS  and  subdivisions  of  not  1ms  tliAn  three 
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hundred  and  twenty  acres  in  any  one  location, 
on  any  public  land  except  such  as  is  or  may  be 
reserved  from  sale  by  any  law  of  Congress  or 
proclamation  of  the  President  of  the  United 
States,  which  said  locations  may  be  made  at  any 
time  after  the  lands  of  the  United  States,  in  said 
States  respectively^,  shall  have  been  surveyed 
according  to  existing  laws.'' 

In  1844,  the  Legislature  of  Louisiana,  in  pur- 
suance of  the  power  with  which  it  was  invested 
by  the  above-cited  Act  of  Congress  of  direct- 
ing the  manner  in  which  the  selections  of  land 
thus  granted  should  be  made,  passed  an  Act  es- 
tablishing an  office  for  the  sale  of  the  unlocatea 
lands  granted  to  the  State,  with  a  register,  and 
the  State  Treasurer  as  the  receiver  thereof. 
Session  Acts  of  1844,  p.  61. 

By  the  7th  section  of  that  Act,  it  was  made 
the  duty  of  the  register  and  treasurer  "to  issue 
warrants  for  the  lands  donated  by  Congress, 
and  not  as  yet  located,  provided  they  shall  not 
be  issued  for  less  than  eighty  nor  more  than  six 
hundred  and  forty  acres,  which  warrants  shall 
be  sold  in  the  same  manner  as  the  lands  located, 
provided  they  shall  not  be  sold  for  less  than 
$3.00  per  acre;  and  it  shall  be  the  duty  of  the 
governor  to  issue  patents  for  all  the  lands  that 
have  been  sold,  and  for  the  lands  located  by 
warrants,  when  contemplated  to  be  sold  by  that 
Act,  whenever  he  shall  be  satisfied  that  the  same 
have  been  properly  located." 

Under  the  provisions  of  the  above-recited  Act 
of  Congress,  granting  the  land,  and  the  above 
provisions  of  the  State  Legislature,  directing 
the  manner  in  which  the  sdections  should  be 
made,  Foley  purchased  two  warrants  from  the 
state  officers,  and,  on  the  7th  January,  1846, 
located  them  in  the  Land  Office  of  the  United 
States,  at  New  Orleans,  upon  the  lands  now  in 
controversy. 

*The  defendants  claimed  title  under  [*4S5 
five  patents,  issued  from  the  General  Land  Office 
on  the  1st  September,  1847.  These  patents  pur- 
ported to  be  issued  under  an  Act  of  Congress 
of  August  3,  1846,  and  were  founded  on  cer- 
tain floats,  which  were  claimed  under  the  sec- 
ond section  of  the  Pre-emption  Act  of  1830  (4 
Stat,  at  Large,  421 ) ,  which  was  revived  for  two 
years  by  the  Act  of  19  June,  1834  (4  Stat,  at 
Large,  678). 

In  order  to  show  more  clearly  the  respective 
titles  of  the  plaintiff  and  defendants,  the  report- 
er has  arranged  them  in  chronological  order. 

PlaintifTs  Title.  Defendant's  Title. 

liiS; }  ^«^  <>'  Congress.       ^^^s  granting  pre-emp- 

tlon  rights — settlements 
indnded  within  the  Hon- 
mas  claim — floats  issued 
— a  large  part  of  the 
claim  having  been  de- 
cided to  be  pnblic  land 
by  Commissioner  Gra- 
ham, in  1829,  upon  which 
settlements  were  made. 
Barrett  and  Bell  located 
these  floats  upon  the  land 
now  in  dispute. 


{ 


1886. 


Commissioner  of  the 
General  Land  Ofllce  di- 
rected the  Register  and 
Receiver  at  New  Orleans 
to  withhold  from  sale  all 
the  lands  within  tbe 
claimed  limits  of  the 
Houmas  grant. 

May  17.  Sale  by  Bar* 
rett  to  Bell. 
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Congress  passed 
an  Act,  5  8lat.  at 
Large,  455,  de- 
1841.  clarTng  that  there 
Sept.  4.  shall  be  granted 
to  each  State,  etc. 
(Louisiana  being 
one)  500,000 
acres  of  land. 


Louisiana  pas- 
sed an  Act  au- 
1844.  thorizing  the 
Mar.  25.  State  Register  to 
issue  warrants 
for  the  above 
land. 


The  Houmas  claim  con- 
firmed in  its  whole  extent 
by  the  Secretary  of  the 
Treasury.  Entries  made 
of  locations  from  floats 
arising  within  it  ordered 
to  be  canceled.  PatenU 
were  ordered  to  be  issued 
for  the  whole  of  the 
Houmas  claim. 

May  8.  Sale  by  Widow 
Bell  to  Harrison. 


) 


The  Commis- 
sioner of  the 
General  Land 
Oflice  wrote 
that  the  can- 
c  e  1  •  d  entries 
left  the  land 
public,  and  it 
1846.  could  be  entered 
Dte.  24.  by  the  State. 
Foley  accord- 
ingly made  his 
location.  Har- 
rison filed  a 
caveat  in  the 
State  Land  Of- 


frp. 


Juuuary  7.    Foley 
made    his    location 
at    the    Register's 
1846.0flElce  of  the  Unit- 
ed States,  upon  the 
lands  now  In  con- 
troversy. 

March  0.  Commis- 
sioner wrote  to  the 
Register  and  Re- 
ceiver At  New  Or 
leans,  suspending 
entries,  either  by 
state  selection  or 
otherwise. 

April  20.  Fo\tj 
took  out  two  pat- 
ents from  the  (iov- 
emor  of  Louisiana. 


486^] 


^August  8.  Congress 
passed  an  Act  providing 
for  the  adjustment  of  all 
suspended  pre-emption 
land  claims.  The  Com- 
missioner of  the  Land 
Oflice,  the  Attorney-Gen- 
eral, and  Secretary  of 
the  Treasury  were  to  de* 
cide. 


Feb.  6.  Foley  brought 
•nit  against  Harrison  in 
the  Fifth  District  Court 
of  New  Orleans  (state 
<ontt,) 

1847. 
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June  28.  The  Secre- 
tary of  the  Treasury  de- 
cided that  he  would  ap- 
prove the  locations  made 
under  the  floating  claim, 
held  by  the  actual  set- 
tlers and  improved  by 
them,  in  preference  to  the 
state  locations,  made  sub- 
sequently, and  covering 
these  improvements. 

July  0.  The  Commis- 
sioner, 

August  2.  The  Acting 
Secretary  of  the  Treas- 
ury, 

August  27.  The  Attor- 
ney-General ;  all  sanc- 
tioned this  decision. 

Sept.  1.  Five  patents 
issued  from  the  United 
States  to  HarrisoD. 


January  7.  Foley 
located  two  war- 
rants upon  the 
property  in  dispute, 
1848.  and  entered  them 
at  the  Land  OtHce 
of  the  United  States 
at  New  Orleans. 


The  District  Court  decided  that  Foley  shonld 
recover  the  lot  No.  1,  of  section  3,  township 
eleven,  range  thirteen  east,  containing  211 
99-100  acres,  and  that  the  plea  of  prescnption 

8 leaded  by  defendant  be  sustained  as  to  lot 
fo.  2,  of  section  3,  township  eleven,  ranse  IS 
east,  and  the  west  half  of  section  10  of  the 
same  township  and  range. 

The  Supreme  Court  of  Louisiana  reversed 
this  decree,  and  ordered  judgment  for  the  de- 
fendant for  the  land  in  controversy. 

Foley  sued  out  a  writ  of  error  under  the  25th 
section  of  the  Judiciary  Act,  and  brought  the 
case  up  to  this  court. 

It  was  argued  hj  Mr.  Lawrence  for  the  plain- 
tiff in  error,  and  by  Mr.  Benjamin  for  the  de- 
fendant in  error. 

Mr.  Lawrence:  The  Ist  section  of  the  Aet 
of  1830  gave  to  any  settler  on  public  land,  ete., 
the  right  of  pre-emption  to  the  quarter  section 
settled  on.  The  2d  section  provided  that  where 
two  or  more  persons  were  settled  on  the  same 
quarter  section,  the  first  two  settlers  should 
each  take  one  half  of  said  quarter  section,  if  by 
a  north  and  south  or  east  and  west  line  it  could 
be  so  divided  as  to  include  the  settlement  and 
improvement  of  each  in  a  half  quarter  section; 
and  in  such  case  the  said  settlers  shall  be  en- 
titled to  a  pre-emption  of  eighty  acres  of  land 
elsewhere  ^n  the  same  district.  This  [^4S7 
latter  privilege  was  called  a  "floating  right,* 
or  "float." 

Now,  without  beinff  to  hypercritical  aa  to 
contend  that  this  section  only  intended  to  con- 
fer a  floating  righ^  when  the  quarter  section 
could  be  divided  in  half  by  a  north  and  south 
or  east  and  west  line,  so  as  to  include  in  sepa- 
rate parts  the  improvements  of  each  settler,  it  is 
very  clearly  the  intention  of  Congress  not  to  con- 
fer the  right  of  pre-emption  to  eighty  acres 
"elsewhere,"  unless  the  parties  had  under  the 
same  Act  the  right  of  a  pre-emption  to  the 
quarter  section  settled  on.  If  the  latter  were 
not  public  land,  were  reserved  land,  were  not 
the  subject  of  a  pre-emption  right,  then  no  set- 
tlement on  such  land  could  give  a  floating  priv- 
ilege elsewhere.  And  so  it  has  been  universallv 
held  in  the  Land  Department.  In  fact,  the  4tii 
section  of  the  Act  expressly  declares,  "nor  shall 
the  right  of  pre-emption  contemplated  bj  this 
Act  extend  to  any  land  which  is  reserved  from 
sale  by  Act  of  Congress  or  by  order  of  the  Pres- 
ident, or  which  mav  have  been  appropriated 
for  any  purpose  whatever."  19  La.  399;  2 
Laws  Ins.  and  Op.  632. 

Now,  it  is  especiallv  to  be  observed  that  the 
settlement,  out  of  which  these  floats  are  sup- 
posed to  arise,  was  within  the  claimed  limits  of 
the  Houmas  grant.    This  is  not  disputed. 

By  agreement  of  parties  the  report  of  the 
Secretary  of  the  Treasury  on  the  Houmas  claim 
is  made  evidence  in  this  cause. 

I  do  not  intend  to  trouble  the  court  with  any 
argument  as  to  the  validity  or  invalidity  of  the 
Houmas  claim  in  its  whole  extent,  or  in  any  part 
of  its  extent.   It  has  been  a  matter  of  contro- 
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versy  in  the  Treasury  Department  from  the 
time  of  the  acquisition  of  Louisiana  to  this  day. 
All  that  is  necessary  to  be  known  in  this  cause 
is,  that  its  limits  were  claimed  to  be  from  the 
Mississippi  to  the  Amit4,  and  so  the  claim  was 
filed.  See  Report  of  Secretary  of  Treasury, 
pp.  96,  97. 

The  6th  section  of  the  Actof  3d  March,  1811, 
which  authorizes  the  sale  of  the  public  lands  in 
the  Territory  of  Louisiana,  has  the  following 
proviso:  'That,  till  after  the  decision  of  Gon- 
^gress  thereon,  no  tract  of  land  shall  be  offered 
for  sale  the  claim  to  which  has  been  in  due 
time  and  according  to  law  presented  to  the  Reg- 
ister of  the  Land  Office,  and  filed  in  his  office 
for  the  purpose  of  being  investigated  by  the 
^commissioners  appointed  for  ascertaining  the 
ri^ts  of  persons  claiming  lands  in  the  Terri- 
tory of  Orleans."    2  Stat.  665. 

If,  then,  this  claim  has  not  been  acted  on  by 
the  decision  of  Congress,  neither  a  pre-emption 
right  to  land  settled  on  within  it,  nor  a  floating 
right  to  a  pre-emption  elsewhere  by  virtue  of 
mhj  settlement  within  it,  could  be  acquired. 

Several  different  views  have  been  taken  of 
4S8*]  the  Houmas  *claim.  By  some  it  has 
heen  supposed  to  be  a  complete  grant,  needing 
no  confirmation  from  this  government.  By 
others  it  has  been  supposed  to  have  beep  con- 
firmed to  its  full  extent  by  the  decisions  of  the 
commissioners  under  the  Acts  of  2d  March, 
1805  (2  Statutes,  324),  and  2lBt  April,  1806  (2 
Statutes,  391),  and  by  the  confirmation  certifi- 
cates issued  by  the  commissioners.  By  others 
it  has  been  held  that  the  commissioners  had  no 
power  under  those  Acts  to  issue  final  certifi- 
cates, and  could  only  submit  the  claims  present- 
ed to  them  for  the  decision  of  Ck)ngress.  Again, 
it  has  been  supposed  that  this  claim  was  con- 
firmed by  the  Act  of  12th  and  18th  April,  1814 
(3  Statutes,  121-139). 

Now,  it  is  immaterial  to  the  particular  ques- 
tion  involved  in  this  case,  viz.:   whether  the 
lands  within  the  Houmas  claim  were  reserved 
lands,  which  of  these  conflicting  views  is  cor- 
rect, or  whether  any  of  them  are  correct.    For 
if  Congress,  by  these  Acts,  has  not  made  its 
decision  on  the  Houmas  claim,  then  by  the  Act 
of  1811  it  is  still  reserved  from  sale.  If  it  was 
a  complete  grant  from  the  Mississippi  to  the 
Amit^,  it  was  not  within  the  operation  of  the 
Pre-emption  Act  of  1830;   it  was  not  public 
land.    If,  as  Mr.  Graham  supposed,  the  valid- 
ity of  the  grant  was  affirmed  by  the  commis- 
sioners under  the  Acts  of  1805  and  1806,  but 
that  the  extent  of  its  limits  required  judicial 
determination,  it  was  still  claimed  before  the 
boards  of  commissioners,  and  filed  with  the 
recorder  of  land  titles,  as  a  grant  from  the  Mis- 
sissippi to  the  Amit4,  and  unless  it  has  been 
acted  on  by  Congress,  is  still  reserved  from 
sale,   under  the  Act  of  1811.    If  the  commis- 
sioners, under  the  Acts  of  1805  and  1806,  had 
power  to  decide  this  claim  finally,  then  they 
did   decide  in  favor  of  the  claim,  and  issued 
their  certificates  of  confirmation,  and  it  was  no 
longer  public  land.   If  the  effect  of  the  Act  of 
1814  was  to  confirm  the  certificates  issued  by 
the  commissioners  under  the  Acts  of  1805  and 
1806,  as  Mr.  Secretary  Bibb  decided  (and  under 
his  decision  patents  have  been  issued  for  the 
whole  Houmas  claim),  then  the  Act  of  1814 
was  the  decision  of  Congress  contemplated  in 
14  I/,  ed. 


the  Act  of  1811,  and  the  claim,  to  its  full  ex- 
tent, was  private  property,  and  not  public  land. 
And  if,  as  Mr.  Attorney -General  Clifford  holds, 
the  Act  of  1814  was  only  intended  to*  cover 
cases  in  which  certificates  of  confirmation  had 
been  properly  issued,  imder  the  Acts  of  1805 
and  1806,  and  these  certificates  had  not  been 
properly  issued,  then  the  Houmas  claim  is  still 
undecided,  and,  of  course,  the  land  within  it  is 
still  reserved. 

It  is  obvious,  then,  that  imder  any  of  these 
confiicting  views,  the  land  within  the  limits  of 
the  Houmas  claim  was  not  subject  to  the  opera- 
tion of  the  pre-emption  laws,  and  that  the  set- 
tlements thereon  conferred  no  rights  either  to 
the  lands  themselves  or  to  floats.  The  entries 
which  were  permitted,  therefore,  were  abso- 
lutely *void;  and  so  Attorney-General  [*439 
Legare  decided.  Brown's  Lessee  v.  Clements,  3 
How.  664,  665;  Wilcox  v.  Jackson,  13  Pet.  498; 
Stoddard  v.  Chambers,  2  How.  318. 

The  entries  permitted  by  the  location  of  these 
floats,  were  accordingly  canceled  in  1844.  And 
it  was  after  this  cancellation  of  those  entries 
that  our  locations  were  made  by  virtue  of  the 
State  warrants. 

The  court  below  seemed  to  be  of  opinion  that 
these  entries  were  authorized  by  Commissioner 
Graham,  in  a  letter  to  the  Surveyor-General,  of 
February  17,  1829.    2  Laws  Ins.  and  Op.  893. 

In  this  letter  Mr.  Graham  supposes  that  the 
board  of  commissioners  had  only  decided  on 
the  validity  of  the  grant,  leaving  the  extent  to 
be  determined  by  the  courts,  ^dhe  supposes 
that  a  survey  nmning  back  1%  leagues  in  depth, 
would  leave  sufficient  space  for  the  determina- 
tion of  the  courts.  But  he  does  not,  by  a  sin- 
gle word,  authorize  (if  he  could)  the  register 
and  receiver  to  permit  entries  of  any  kind. 
The  letter  was  not  addressed  to  them.  Indeed, 
the  land  was  not  at  that  date  subject  to  sale, 
public  or  private.  There  was  no  pre-emption 
law  in  force  at  the  time.  But  if  there  had  been, 
and  if  it  had  contained  instructions  to  permit 
entries  beyond  the  league  and  a  half,  it  would 
have  been  in  direct  contravention  of  the  Act  of 
1811.  These  entries  were  permitted  by  the 
register  and  receiver,  not  only  without  any  in- 
structions from  the  General  Land  OflSce,  but 
in  violation  of  the  Act  of  1811,  and  were  there- 
fore void. 

Now,  we  do  not  rely  upon  any  particular 
virtue  in  the  mere  act  of  cancellation,  except 
so  far  as  it  was  an  official  declaration  of  the  in- 
validity of  the  floats.  We  do  not  mean  to  con- 
tend that  the  General  Land  Office  can  take  away 
any  real  right  of  a  certificate  holder,  by  cancel- 
ing the  certificate;  and  yet  we  do  not  doubt  that 
the  commissioner  may  cancel  a  void  certificate 
of  entry.  The  cancellation  does  not  make  the 
entry  void,  but  the  nullity  of  the  entry  is  the 
reason  for  the  cancellation.  The  party  is  not 
deprived  of  any  right  by  the  cancellation,  be- 
cause, the  entry  being  void,  the  party  had  ac- 
quired no  right  by  the  entry. 

But  whether  these  entries  were  canceled  prop- 
erly or  improperly,  or  if  they  had  not  been  can- 
celed at  all,  it  is  enough  for  our  purpose  that 
they  were  void.  They  formed  no  obstacle  to 
the  sale  of  the  land  to  anyone  else,  or  to  a  lo- 
cation of  the  land  by  anyone  else. 

This  is  the  uniform  and  clear  doctrine  of  this 
court,  as  well  as  of  the  Supreme  Court  ol 
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Louisiana  itself.  Wilcox  v.  Jackson,  13  Pet. 
498;  Ballance  ▼.  Forsyth,  13  How.  18;  Campbell 
▼.  Doe,  13  How.  245;  19  La.  334,  510;  3  Rob. 
293. 

440*]  *We  have  thus  far  considered  the 
right  of  the  plaintiff  in  error,  upon  his  certifi- 
cates of  location  alone,  and  without  reference 
to  the  state  patents. 

According  to  the  cases  above  cited  from  the 
Louisiana  Reports,  such  certificates  were  suffi- 
cient ground  for  a  petitory  action. 

The  case  of  Surgett  v.  Lapice  et  al.,  8  How. 
48,  in  this  court,  sustains  the  same  ground. 

2.  Let  us  now  inquire  whether  those  patents, 
under  the  Act  of  Ck>ngress  of  1841,  do  not  pass 
the  fee  in  the  lands  selected,  without  any  fur- 
ther patents  from  the  United  States. 

The  court  below  seem  to  suppose  that  noth- 
ing but  a  patent  can  pass  the  fee  from  the 
United  States,  and  they  cite  cases  to  sustain 
that  view.  If  that  court  had  examined  those 
cases  a  little  more  carefully,  it  would  have 
been  seen  that  this  court  expressly  mentions 
legislative  chants  as  cases  in  which  no  patent 
issues.    Wilcox  v.  Jackson,  13  Pet.  498. 

The  Act  of  1841  enacts  that  there  shall  be 
granted  to  each  of  the  States  named  500,000 
acres  of  land;  and  provides  that  the  selection 
should  be  made  in  the  manner  directed  by  the 
State  Legislatures.  It  does  not  itself  provide 
for  the  issuing  of  patents  by  the  General  Land 
Office.  The  Legislature  of  Louisiana  directed 
the  manner  in  which  her  selections  should  be 
made,  and  also  that  the  governor  should  issue 
patents.  As  soon,  then,  as  the  locations  of  the 
State  warrants  were  made  in  the  United  States 
Land  Office,  upon  public  land  which  had  been 
surveyed,  and  which  was  not  reserved,  then  by 
force  of  the  Act  of  Congress  of  1841,  and  the 
Act  of  the  State  Legislature  in  pursuance  of  it, 
the  fee  in  these  particular  lands  passed  from 
the  United  States. 

It  has  been  shown,  then,  that  at  the  time 
when  Foley's  locations  were  made  on  the  lands 
in  controversy,  they  were  public  lands,  and  that 
the  defendant's  location  of  fioats  thereon  was 
void,  and  had  been  canceled  by  the  Land  Office, 
because  the  settlements  out  of  which  those 
floats  had  arisen  were  within  the  Houmas 
claim. 

Let  us  now  see  by  what  authority  the  patents 
were  subsequently  issued  to  the  defendant  upon 
these  fioats. 

They  were  issued  under  the  supposed  author- 
ity of  the  Act  of  3d  August,  1846  (0  Stat.  51), 
upon  the  mistaken  idea  that  the  state  selections 
required  the  approval  of  the  Treasiu^r  Depart- 
ment before  any  right  could  be  acquired  imder 
them. 

It  is  to  be  observed  that  the  state  selections 
were  not  approved  by  the  General  Land  Office 
merely  because  of  a  contemplated  law  (which, 
as  will  be  seen  hereafter,  never  passed) ,  to  con- 
firm the  entries  by  floats  arising  out  of  the  Hou- 
mas claim.  No  other  reason  is  assigned  for  their 
441*]  non-approval.  The  very  •letter  which 
submits  them  for  the  action  of  the  Secretary, 
states  that  the  selections  were  made  on  land  li- 
able to  selection,  and  that  the  register  and  re- 
ceiver had  been  so  instructed.  And  the  Secre- 
tary of  the  Treasury,  in  making  bis  decision, 
offers  no  objection  to  the  propriety  of  the  State 
selections.  He  merely  ''proposes"  to  approve 
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the  locations  by  the  floats,  rather  than  the  loca- 
tions by  the  state  warrants,  under  the  idea  that 
the  respective  rights  of  the  parties  rested  in  hia 
discretion  alone. 

Now,  there  is  not  one  word  in  the  Act  of  1841 
requiring  the  State  selections  to  be  approved 
by  the  Treasury  Department.  The  selections 
were  to  be  made  in  the  manner  to  be  .directed 
by  the  State  Legislatures.  It  is  true  the  selec- 
tions could  only  be  made  of  surveyed,  unre- 
served public  land,  and  in  certain  parcels.  But 
that  is  just  as  true  of  all  the  pre-emption  laws. 
And  yet  this  court  has  imiformly  held  that  a 
pre-emptioner  acqtures  a  right  by  bis  settle- 
ment under  the  law,  although  the  Land  Depart- 
ment disapproves  of  the  entry.  Lytle  v.  Ar- 
kansas, 9  How.  314;  Cunningham  v.  Ashley  et 
al.  14  How.  377;  Surgett  v.  Lapice,  8  How.  48. 

There  are  laws  which  expressly  require  the 
approval  of  the  Secretary  of  the  Treasury,  but 
this  is  not  one  of  those.  The  Land  Department 
has  a  very  proper  regulation  of  its  own,  both  in 
regard  to  state  selections  and  claims  to  pre-emp- 
tion, under  which  its  officers  examine  whether 
the  particular  case  conforms  to  the  law  under 
whicn  the  claim  is  made.  But  it  is  not  under- 
stood there  as  adding  anything  to  the  right  of 
the  claimant  by  its  approval,  or  taking  away 
anything  from  it  by  its  disapproval.  If  the  law 
gives  the  right,  the  person  has  it,  whether  the 
office  approves  or  disapproves. 

But  if  any  approval  were  neeessarr  to  eon- 
firm  the  plaintiff's  right,  such  approval  was  had, 
as  to  two  of  the  tracts  in  controversy. 

3.  It  is  submitted  on  the  part  of  the  plaintiff 
in  error,  that  the  Act  of  3d  August,  1840,  was 
not  applicable  to  the  case  of  the  defendants  in 
error.  That  Act  applied  to  "suspended"  en- 
tries, not  to  void  and  canceled  entries.  The 
term  "suspended  entries"  is  one  well  known 
to  the  Land  Office,  and  is  always  used  to  des- 
ignate entries  of  land  under  the  authority  of 
law,  but  which  are  not  patented,  because  of 
some  informalities  attendmg  them.  They  are. 
consequently,  held  in  suspense  in  t^e  General 
Land  Office,  imtil  those  informalities  are  cured. 
But  in  the  case  of  void  entries  they  are  can- 
celed, and  the  receiver  is  ordered  to  refund  the 
money  paid  on  them. 

It  IS  true  that  a  law  was  recommended  to 
Congress  confirming  entries  by  fioats  arising 
out  of  the  Houmas  claim.  But  that  recom- 
mendation was  not  carried  into  effect;  and  the 
reason  •why  it  was  not  carried  into  ef-  [•442 
feet  was,  that  almost  every  one  of  them  was 
found  to  be  fraudulent.  But  even  that  law 
only  proposed  to  confirm  entries  where  no  pri- 
vate right  had  in  the  mean  time  been  acquired. 
And  it  also  was  intended  to  exclude  all  eaaes  in 
which  fraud  appeared. 

But  the  law  did  not  pass,  and  for  good  rea- 
sons; and  the  attempt  is  now  made  to  bring 
these  void,  canceled  and  probably  fraudulent 
entries  within  a  general  law  applicable  to  all 
the  states,  providing  merely  for  the  issuing  of 
patents  in  suspended  cases. 

4.  But  even  if  the  defendant's  entries  .were 
within  the  meaning  of  the  Act  of  1840,  the 
rights  of  the  plaint^  are  expressly  saved.  The 
proviso  to  the  first  section  enacts  that  tlie  ad- 
judications "shall  only  operate  to  devest  the 
United  States  of  the  title  to  the  land  embraced 
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by  such  entries,  without  prejudice  to  the  rights 
-of  conflicting  claimants." 

Without  this  proviso  there  can  be  little  doubt 
that  any  previously  acquired  right  would  be 
^ood  against  the  confirmation  authorized  by 
this  Act.  But  with  the  proviso,  such  rights 
cannot  be  overlooked.  Mills  v.  Stoddard,  8 
How.  365;  Stoddard  v.  Chambers,  2  How.  284; 
Ballance  v.  Forsyth,  13  How.  18. 

5.  As  to  the  plea  of  prescription: 

Under  the  Constitution  of  the  United  States, 

-and  the  Acts  admitting  new  states  into  the 
Union,  no  state  can  interfere  with  the  primary 

•disposal  of  the  public  lands.  Prescription  can- 
not run  until  the  legal  title  is  out  of  the  United 
States.  Were  it  otherwise,  effect  could  be 
given  to  state  laws  which  would  invalidate 
the  titles  emanating  from  the  United  States,  and 

•deprive  the  federal  government  virtually  of  the 
power  of  disposal  which  the  Constitution  se- 
cures. The  legal  title  did  not  pass  to  the  plain- 
tiff until  the  location  was  made  on  the  lands  in 

-controversy  in  1846.  This  suit  was  commenced 
in  1847. 

By  an  agreement,  found  on  page  75  of  the 
record,  it  will  be  seen  that  all  questions  as  to 
improvements,  rents,  profits,  are  reserved. 
It  is  confidently  submitted: 

1.  That  the  floats  of  the  defendant  were 
-originally  void,  because  they  arose  from  a  set- 
tlement on  reserved  land. 

2.  That  the  location  of  those  void  floats  on 
the  tracts  in  controversy  gave  no  title  whatso- 
ever to  those  tracts. 

3.  That  those  tracts  were  in  1846  (and  were 
so  decided  to  be  by  the  Land  Department)  pub- 
lic, unreserved,  surveyed  lands,  and  consequent- 
ly within  the  operation  of  the  Act  of  4th  Sep- 
tember, 1841. 

4.  That  the  locations  of  the  plaintiff  were 
made  in  the  manner  directed  by  the  Legisla- 
ture of  Louisiana. 

443*]  *5.  That  those  locations,  so  made, 
gave  to  the  plaintiff  a  valid  right  to  the  tracts 
located,  by  force  of  the  Act  of  1841,  without 
4my  approval  of  the  Land  Department. 

6.  That  if  such  approval  had  been  necessary, 
it  was  had  in  the  letter  of  the  commissioner,  on 
page  14  of  the  record. 

7.  That  no  subsequent  law  of  Congress  could 
•defeat  such  right. 

8.  That  the  Act  of  3d  August,  1846,  express- 
ly reserved  .such  right,  and  that  for  these  rea- 
sons the  plaintiff  in  error  is  entitled  to  recover. 

Mr.  Benjamin,  for  the  defendant  in  error, 
made  the  following  points: 

I.  The  title  set  up  by  plaintiff  is  not,  under 
the  evidence  adduced,  either  a  legal  or  equita- 
ble title  to  the  land  in  controversy. 

The  8th  section  of  the  Act  of  Congress  of  the 
4th  September,  1841  (5  Statutes  at  !Uirge,  455), 
granting  500,000  acres  of  land  to  the  State  of 
Louisiana,  does  not  set  apart  anv  particular 
land,  and  separate  it  from  the  public  donmin. 
It  only  authorizes  the  State  to  make  locations 
of  land  to  that  extent;  and  the  location,  when 
made  by  the  State,  does  not  ipso  facto  separate 
from  the  public  domain  the  land  so  located. 
Kothing  in  the  Act  deprives  the  officers  who 
are  charged  with  the  duty  of  executing  the  land 
laws,  of  their  control  over  the  locations,  in  order 
to  see  that  they  conform  to  the  law;  that  they 
are  lands  which  have  been  previously  surveyed; 
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that  they  are  vacant;  that  they  have  not  been 
reserved,  etc.,  etc.  It  is  only  upon  the  approval 
of  such  locations  that  the  final  severance  from 
the  public  domain  of  the  lands  so  located  takes 
effect. 

Such  is  the  practice  and  settled  construction 
of  the  law  in  the  General  Land  Office. 

The  location  by  the  State,  of  the  land  in  con- 
troversy, was  not  approved. 

The  patents  issued  by  the  State  of  Louisiana 
can  have  no  effect  upon  the  title;  they  only 
operate  as  a  conveyance  of  the  right  of  the 
State.  Now,  these  patents  are  dated  20th  April, 
1846.  But  on  the  0th  March,  1846,  the  Com- 
missioner of  the  General  Land  Office  had  in- 
structed the  land  officers  in  New  Orleans  not  to 
permit  the  location  of  the  lands  in  controversy, 
and  had  reserved  action  on  locations  already 
made,  imtil  Congress  should  determine  the 
course  to  be  piu-sued. 

It  also  appears,  from  the  testimony  of  Rob- 
ert J.  Ker,  the  Register  of  the  State  Land  Of- 
fice, that  the  plaintiff  was  aware  that  the  land 
which  he  sought  to  locate  imder  the  State  war- 
rant, was  claimed  by  others;  that  the  warrant 
for  the  entry  of  the  land  in  controversy  was 
refused  to  him,  and  only  floating  warrants  ac- 
corded; 'and  that  under  these  floating  ['444 
warrants  he  entered  the  very  lands  which  the 
State  register  had  refused  to  him. 

The  foregoing  recital  of  facts  shows  a  total 
absence  of  any  title  whatever.  The  United 
States  have  issued  a  patent  certificate  to  defen- 
dant, and  having  refused  to  issue  a  patent  to  the 
plaintiff,  or  to  approve  of  his  location,  the  case 
comes  completely  within  the  principles  estab- 
lished in  Wilcox  v.  Jackson,  13  Pet.  498;  Brag- 
nelle  v.  Broderick,  13  Pet.  436. 

n.  The  question  of  title  between  the  parties 
has  already  been  settled  by  the  judgment  of  a 
special  tribunal,  authorized  by  Congress  to  take 
cognizance  of  the  controversy,  and  to  decide  it 
conclusively  between  the  parties. 

By  the  first  section  of  the  Act  of  Congress  of 
3d  August,  1846  (9  Statutes  at  Large,  51),  the 
Commissioner  of  the  General  Land  Office  was 
''authorized  and  empowered  to  determine,  upon 
principles  of  equity  and  justice,  as  recognized 
in  courts  of  equity  and  in  accordance  with  gen- 
eral equitable  rules  and  regulations,  to  be  set- 
tled by  the  Secretary  of  the  Treasury,  the  At- 
torney-General and  commissioner,  conjointly, 
consistently  with  such  principles,  all  cases  of 
suspended  entries  now  existing  in  said  Land 
Office,  and  to  adjudge  in  what  cases  patents 
shall  issue  upon  the  same."  The  second  section 
of  the  laws  speaks  of  "the  power  and  jurisdic- 
tion" given  to  the  commissioner,  and  of  his 
''adjudications;"  and  the  fourth  section  directs 
patents  to  issue  to  those  persons  in  whose  favor 
decisions  have  been  rendered. 

By  reference  to  the  record,  page  57,  it  will  be 
seen  that  the  tribunal,  thus  authorized  by  Con- 
gress, made  an  adjudication  in  favor  of  the  de- 
fendant in  error,  which  was  approved  by  the 
acting  Secretary  of  the  Treasury,  p.  59,  and  by 
the  Attorney-General,  p.  59,  and  was  in  con- 
formity with  the  rules  and  regulations  estab- 
lished under  the  Act,  and  the  principle  pre- 
viously proposed  by  the  Secretary. 

The  Act  of  Congress  grants  no  appeal  from 
the  decision  of  the  commissioner,  and  the  prop- 
osition is  too  clear  for  argument  that  the  power 
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of  Congress  to  dispose  of  the  public  lands  is 
complete  and  unlimited.  If,  therefore,  the  case 
was  within  the  jiuisdiction  conferred  by  the 
Act,  the  question  is  res  judicata. 

The  Act  confers  the  power  to  decide  "all 
cases  of  suspended  entries  now  existing  in  said 
Land  Office.  Was  the  case  of  defendant  a 
suspended  entry?  A  conclusive  answer  to  this 
inquiry  is  found  in  the  letter  of  the  Commis- 
sioner of  the  General  Land  Office,  dated  9th  of 
March,  1846,  in  which  he  expressly  says  that 
these  entries,  as  well  as  the  state  selections,  are 
''suspended  to  await  the  action  of  Congress." 

But  it  is  contended  that  the  original  entries, 
under  which  the  patents  were  issued  to  defend- 
445*]  ants,  were  utterly  void,  as  being  in  *vio- 
lation  of  the  proviso  of  the  6th  and  10th  sec- 
tions of  the  Act  of  Congress  of  3d  March,  1811 
(2  Stat,  at  Large,  662).  The  answer  to  this  ob- 
jection is  found  in  the  fact  that  the  confirma- 
tion of  the  Houmas  grant  by  the  Act  of  the 
12th  April,  1814  (3  Stat,  at  Large,  121),  satis- 
fied the  object  of  this  proviso. 

But,  independently  of  this  consideration,  it  is 
sufficient  to  say  that  the  question  whether  the 
entries  were  or  were  not  void,  is  one  of  the  very 
questions  which,  by  the  terms  of  the  Act  of 
Confess,  were  submitted  to  the  decision  of  the 
special  tribunal  created  by  that  Act.  Its  lan- 
guage declares  that  the  commissioner  is  to  de- 
cide "all  cases  of  suspended  entries,"  and  nec- 
essarily confers  on  him  the  power  to  decide 
whether  the  entry  was  void  or  voidable,  or 
valid.  This  is  the  precise  jurisdiction  conferred 
on  him,  and  the  jurisdiction  is  without  ap- 
peal. The  argument  of  the  plaintiff  calls  on 
this  couijt  to  reverse  the  decision  of  the  com- 
missioner who  pronounced  that  the  entry  was 
not  void,  but  was  a  sufficient  basis  for  a  patent, 
which  is  equivalent  to  calling  on  the  court  to 
exercise  an  appellate  jurisdiction  over  his  judg- 
ment on  the  merits  of  the  entry.  The  commis- 
sioner can  in  no  sense  be  said  to  have  assumed 
a  jurisdiction  over  a  subject  not  confided  to 
him  by  the  Act.  There  is  no  exception  made 
by  the  law  giver — all  suspended  entries  are  to 
be  determined.  The  only  legitimate  subject  of 
inquiry  is,  whether  the  defendant's  entry  was  a 
suspended  one;  as  soon  as  this  is  ascertained 
in  the  affirmative,  the  jurisdiction  attaches,  and 
the  allegation  by  the  plaintiff  that  the  entry 
was  void  is  simply  an  assertion  that  the  com- 
missioner erred  in  deciding  it  not  to  be  void. 

That  the  decision  of  the  tribunal,  created  by 
the  Act  of  Congress  to  decide  on  this  suspended 
entry,  is  conclusive,  is  established  by  the  juris- 
prudence of  this  court.  Wilcox  v.  Jackson,  13 
Pet.  498;  Elliott  et  al.  ▼.  Peirsol  et  aL  1  Pet. 
328. 

Mr.  Justice  McLean  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Supreme  Court 
of  the  State  of  Louisiana. 

A  petitory  action  by  petition  was  commenced 
in  the  Fifth  District  Court  of  New  Orleans,  on 
the  6th  February,  1847,  by  the  plaintiff  in 
error,  claiming  a  tract  of  land  of  which  the  de- 
fendant had  possession.  The  plaintiff  claims 
under  two  patents  from  the  State  of  Louisiana, 
issued  under  the  law  of  that  State  of  the  25th 
of  March,  1844,  and  alleges  title  in  the  State, 
under  the  Act  of  Congress  of  4th  September,  1841.  > 
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On  the  day  the  action  was  commenced,  the 
defendant  filed  his  answer  claiming  the  same- 
land  under  a  purchase  made  by  Robert  Bell  and 
Thomas  Barrett  from  the  United  States,  the 
16th  of  May,  1836,  and  by  mesne  convey- 
ances transmitted  to  *the  defendant.  [*44S 
He.  pleads  a  prescription  of  a  peaceable  posses- 
sion of  more  than  ten  years — ^that  large  and 
valuable  improvements  have  been  made  on  the 
premises,  etc. 

On  the  trial  in  the  District  Court  of  New  Or- 
leans, the  plaintiff  gave  in  evidence,  patents 
from  the  State  of  Louisiana,  for  eight  hundred 
and  fifty-five  acres  and  nine  hundredths  of  an 
acre,  the  land  in  controversy,  by  virtue  of  the 
Act  of  Congress  of  the  4th  of  September,  1841. 
The  certificates  of  entries  of  the  uoid  were  als» 
in  evidence. 

The  defendant  produced  in  evidence  five  pat- 
ents from  the  Umted  States,  dated  1st  of  S^- 
tember,  1847,  and  a  sale  of  the  premiaee  by 
Thomas  Barrett  to  Robert  Bell  by  authentic 
act  on  17th  May,  1836,  and  a  series  of  mesne 
convevances,  terminating  in  a  sale  and  convey- 
ance by  the  widow  R.  Bell,  to  the  defenduit, 
on  the  9th  of  May,  1844. 

A  jury  not  being  demanded,  under  the  Loui- 
siana law,  the  court  gave  judgment  that  ib» 
plaintiff  recover  of  the  defendant  lot  No.  1  of 
section  3,  township  11,  range  13  east,  contain- 
ing 211  acres.  The  plea  of  prescription  waa 
sustained  as  to  the  residue  of  the  tract.  From 
this  judgment  the  defendant  appealed  to  the 
Siipreme  Court  of  the  State. 

The  Supreme  Court  reversed  the  Judgment 
of  the  District  Court,  and  entered  judgment  fai 
favor  of  the  defendant  for  the  land  in  contro- 
versy. 

The  plaintiff,  on  the  groimd  that  he  claimed 
title  under  an  Act  of  Congress,  and  relied  on 
the  construction  of  another  Act,  to  nullify  the 
title  of  the  defendant,  and  as  the  decision  of 
the  Supreme  Court  was  against  the  right  as- 
serted by  him,  procured  the  allowance  of  a  writ 
of  error  under  the  25th  section  of  the  Judiciary 
Act. 

The  8th  section  of  the  Act  of  4th  September, 
1841,  declares,  '*that  there  shall  be  granted  to 
each  State  specified  in  the  first  section  of  the 
Act,  of  which  Louisiana  is  one,  five  hundred 
thousand  acres  of  land  for  purposes  of  internal 
improvement,'*  provided  such  State  had  not  re- 
ceived land  for  that  purpose.  And  it  is  pro- 
vided that  '*the  selections  in  all  of  the  said 
States  shall  be  made  within  their  limits  re- 
spectively, in  such  manner  as  the  Legislature 
shall  direct;  located  in  parcels  conformably  to 
sectional  divisions  and  subdivisions,  of  not  less 
than  three  hundred  and  twenty  acres  in  any 
one  location,  on  any  public  land  except  such  as 
is  or  may  be  reserved  from  sale,  etc.;**  no  loca- 
tions to  be  made  until  the  land  shall  be  sur- 
veyed by  the  United  States. 

In  1844  the  Legislature  of  Louisiana  passed 
an  Act  establishing  an  office  for  the  sale  of  the 
unlocated  lands  granted  to  the  State,  with  a 
Register  and  SUkte  Treasurer  as  receiver. 

The  7th  section  of  the  Act  makes  it  the  dntj 
of  the  Register  *and  Treasurer,  to  imrae  [*447 
warrants  for  the  lands  donated  by  Conyreee 
and  not  as  yet  located,  provided  they  shall  not 
be  issued  for  less  than  eighty  nor  mors  than 
six  hundred  and  forty  acres,  which  warrants 
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shall  be  sold  in  the  same  manner  as  the  lands 
located,  provided  they  shall  not  be  sold  for  less 
than  $3  per  acre ;  and  it  shall  be  the  duty  of  the 
governor  to  issue  patents  for  all  the  lands  that 
have  been  sold,  and  for  the  lands  located  by 
warrants,  when  contemplated  to  be  sold  by  that 
Acty  whenever  he  shall  be  satisfied  that  the 
same  must  have  been  properly  located." 

Under  the  Act  of  Congress  and  the  State  law, 
the  plaintiff  purchased,  it  is  alleged,  two  war- 
rants from  the  State  officers,  and  on  the  7th  of 
January,  1848,  entered  them  in  the  Land  Office 
of  the  United  States  at  New  Orleans,  upon  the 
lands  in  controversy.  And  it  is  contended  that 
these  locations,  independently  of  the  patent  is- 
sued by  the  State,  being  made  on  public  land 
not  reserved  from  sale  by  any  law  of  Congress 
or  proclamation  of  the  President,  which  had 
been  surveyed,  and  were  entered  in  parcels  con- 
formably to  the  Act  of  Congress,  gave  the 
plaintiff  a  right  to  the  lands  in  controversy 
under  the  Act  of  1841,  unless  the  defendant  had, 
at  that  time,  an  equitable  or  legal  title  to  them. 

The  Act  of  1841  authorized  the  State  to  en- 
ter the  lands,  where  surveys  had  been  executed 
and  the  lands  were  open  to  entry,  under  the 
Acts  of  Congress.  The  State  of  Louisiana  acted 
within  its  powers,  in  issuing  warrants,  and  es- 
tablishing Land  Offices,  as  a  means  of  disposing 
of  the  lands.  But  it  had  not  the  power  to  con- 
vey the  fee,  as  it  had  not  been  parted  with  by 
the  general  sovemment.  The  words  of  the  Act 
of  1841,  are  ^that  there  shall  be  granted  to  each 
State,"  not  that  there  is  hereby  granted.  The 
words  import,  that  a  grant  shall  be  made  in 
future.    Lessieur  et  al.  v.  Price,  12  Pet.  75. 

It  could  not  have  been  the  intention  of  the 
government  to  relinquish  the  exercise  of  power 
over  the  public  lands  that  might  be  located  by 
the  State.  The  same  system  was  to  be  observed 
in  the  entry  of  lands  by  the  State  as  by  indi- 
viduals, except  the  payment  of  the  money;  and 
this  was  necessary  to  give  effect  to  the  Act, 
and  to  prevent  conflicting  entries. 

The  defendant  claims  under  five  patents  from 
the  United  States,  dated  the  1st  of  September, 
18479  which  was  some  months  after  this  suit 
was  commenced.  These  patents  were  issued 
under  the  Act  of  3d  of  August,  1846.  That  Act 
provides,  "that  the  commissioner  of  the  Gen- 
eral Land  Office  be,  and  he  is  hereby  authorized 
and  empowered,  to  determine,  upon  principles 
of  equity  and  justice,  as  recognized  in  courts  of 
equity,  and  in  accordance  with  general  eqiiita- 
448*]  ble  rules  and  regulations,  to  *be  settled 
by  the  Secretary  of  the  Treasury,  the  Attor- 
ney-General and  commissioner,  conjointly,  con- 
sistently with  such  principles,  all  cases  of  sus- 
pendcMi  entries,  now  existing  in  said  Land  Of- 
fices, and  to  adjudge  in  what  cases  patents  shall 
issue  upon  the  same."  This  power  is  limited  to 
two  years;  and  the  exercise  of  it  shall  only 
operate  to  devest  the  title  of  the  United  States, 
but  shall  not  prejudice  confiicting  claimants. 

By  the  above  Act  the  commissioner  was  re- 
quired to  arrange  his  decisions  in  two  classes, 
and  the  4th  section  requires  patents  to  be  is- 
sued in  cases  in  the  first  class. 

On  the  9th  of  July,  1847,  the  commissioner 
reported  to  the  Secretary  of  the  Treasury  "ten 
entries  by  pre-emption,  made  at  the  Land  Office 
of  New  Orleans,  which  were  heretofore  sus- 
pended, at  the  General  Land  Office."  He  says, 
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"they  have  been  adjudicated  by  me  and  placed 
in  the  first  class,  under  the  Act  of  the  3d  Au- 
gust, 1846.  It  is  stated  that  the  first  seven,  of 
the  ten  cases  reported,  are  entries  by  fioats, 
arising  from  settlements  within  the  Houmas 
claim,  and  woul4  have  been  embraced  with  sim- 
ilar cases  in  abstract  No.  13;  but  that  the  land, 
in  whole  or  in  part,  has  been  selected  by  the 
State  under  the  Act  of  4th  of  September,  1841, 
since  the  fioats  were  decided  to  be  illegal  under 
the  Act  of  1834."  This  report  is  agreed  to  by 
the  acting  Secretary  of  the  Treasury  and  the 
Attorney-General. 

As  this  decision  was  made  by  a  special  tribn« 
nal,  with  full  powers  to  examine  and  decide; 
and  as  there  is  no  provision  for  an  appeal  to 
any  other  jurisdiction,  the  decision  is  final  with- 
in the  law. 

Under  the  Pre-emption  Act  of  1830,  revived 
and  continued  for  two  years  by  the  Act  of  1834, 
pre-emption  rights  were  granted  to  settlers  on 
the  public  lands,  not  exceeding  to  each  settler 
one  hundred  and  sixty  acres.  And  where  two 
settlers  are  found  on  the  same  quarter  section, 
each  being  entitled  to  a  pre-emption  for  one 
hundred  and  sixt^  acres,  the  quarter  which  thev 
occupied  was  divided  between  them,  and  eacn 
received  a  certificate  for  eighty  acres  in  addition, 
giving  a  pre-emption  right  elsewhere  on  the 
public  lands,  which  ceHificates  were  called 
floats.  A  number  of  these  certiflcates  were  pur- 
chased by  Thomas  Barrett  and  Robert  Bell,  and 
by  virtue  of  which  they  located  the  land  in  dis- 
pute. The  settlements  on  which  these  certifi* 
cates  were  issued  were  made  on  the  Houmas 
claim,  and  as  doubts  existed  whether  the  land 
embraced  by  this  claim  would  be  properly  called 
public  lands,  imder  the  pre-emption  laws,  the 
entries  were  suspended.  And  these  were  the 
entries  included  in  the  above  report  of  the 
Commissioner  of  the  General  Land  Office,  and 
sanctioned  by  the  Secretary  of  the  Treasury 
and  the  Attorney-General. 

*The  patents  issued  by  the  State  to  [*440 
the  plaintiff  were  dated  the  20th  of  April,  1846. 
And  it  seems  that  on  the  9th  of  the  preceding 
month,  the  Commissioner  of  the  General  Land 
Office  wrote  to  the  Register  and  Recorder  of 
New  Orleans:  "As  Congress  has  taken  the  sub- 
ject of  the  fioating  pre-emption  entries  arising 
from  pre-emption  settlements  within  the  limits 
of  the  Houmas  private  claim  into  consideration, 
and  is  about  to  confirm  them  in  the  hands  of 
bona  fide  assignees,  I  deem  it  proper,  in  order 
to  prevent  future  inconvenience,  to  direct  that 
all  the  land  embraced  by  such  entries,  except 
as  to  those  where  the  purchase  money  has  been 
refunded  and  the  claim  abandoned,  be  hereby 
considered  as  excused  from  disposition  in  any 
way,  either  by  state  selection  or  otherwise. 
The  state  selections  already  made  will  be  sus- 
pended to  await  the  action  of  Congress." 

"If  the  contemplated  law  confirms  all  entries 
in  the  hands  of  bona  fide  assignees,  it  will,  in 
all  probability,  defeat  all  locations  made  by 
state  selections.  In  the  mean  time,  it  is  neces- 
sary that  all  appropriations  of  the  lands  covered 
by  such  entries  be  suspended." 

It  is  true  that  on  the  24th  December,  1845, 
the  commissioner  wrote  to  the  same  Land 
Office,  "that,  after  the  cancellation  of  pre- 
emption claims,  if  the  land  is  not  otherwise  in- 
terfered with  or  reserved,  it  is  considered  as 

767 


449 


Supreme  Ck>UBT  or  the  Ukited  States. 


public  land  liable  to  be  located  by  the  State." 
And  it  seems  that  the  tracts  for  which  the 
plaintiff  obtained  patents,  were  designated  in  the 
letter  of  the  commissioner  as  coming  within  the 
category. 

This  decision  or  opinion  of  the  commissioner 
did  not  affect  the  rights  of  the  defendant,  as 
appears  from  subsequent  proceedings  of  the 
same  office.  As  soon  as  the  defendant  was 
apprised  of  the  above  letter,  he  filed  a  caveat  in 
the  State  Land  Office,  and  on  the  9th  of  March, 
1846,  the  commissioner,  in  his  letter,  as  above 
stated,  suspended  the  plaintiff's  entries.  And 
on  the  25th  of  June,  1847,  the  Secretary  of  the 
Treasury,  on  a  representation  made  by  the 
Commissioner  of  the  Land  Office,  approved  the 
locations  made  under  the  floating  claims,  held 
by  the  actual  settlers  who  had  improved  the 
land,  in  preference  to  state  locations.  And  this 
decision  was  sustained  in  the  proceeding  under 
the  Act  of  the  3d  of  August,  1846,  by  the  report 
of  the  commissioner,  sanctioned  by  the  Secre- 
tary of  the  Treasury  and  the  Attorney-General, 
as  above  stated. 

The  Houmas  claim,  as  filed  before  the  Com- 
missioners on  Land  Titles,  extended  from  the 
Mississippi  River  to  the  Amit6,  embracing  a 
large  extent  of  country.  It  was  confirmed  by 
the  commissioners,  and  also  by  an  Act  of  Con- 
gress passed  in  1814.  This  confirmation,  how- 
ever, was  construed  to  be  limited,  and  not  ex- 
450*]  tending  *to  the  boundaries  claimed. 
The  survey  authorized  by  the  Treasury  Depart- 
ment extended  only  one  and  a  half  leagues 
back  from  the  river;  and  the  Register  and  Re- 
ceiver were  instructed  to  treat  the  residue  of 
the  claim  as  public  lands.  This  induced  a  great 
many  persons  to  settle  on  the  claim  up  to  the 
year  1836.  In  that  year,  by  order  of  the  Land 
Office,  the  Register  and  Receiver  were  directed 
to  withhold  from  sale  the  lands .  within  the 
claim.  This  suspension  was  continued,  and  the 
patent  certificates  which  had  been  issued  to 
purchasers  were  declared  to  have  been  issued 
without  authority. 

Afterwards,  in  1844,  this  claim,  to  its  whole 
extent,  was  recognized  as  valid  by  the  Secre- 
tary of  the  Treasury;  in  consequence  of  which, 
entries  made  within  the  grant  were  canceled, 
and  the  purchase  money  returned.  This  action 
of  the  Land  Office  has  been  referred  to,  for  the 
purpose  of  understanding  the  nature  of  the  pre- 
emption rights  acquired  by  settlers  upon  the 
Houmas  claim,  and  the  fioats  which  were  issued, 
M  above  explained,  under  the  law.  These  fioats 
were  issued  under  the  authority  of  the  govern- 
ment, and,  when  presented  by  bona  fide  pur- 
chasers, could  not  be  disregarded.  This  was 
the  origin  of  the  right  set  up  by  the  defendant. 
It  has  been  sanctioned  by  the  Land  Office,  by 
the  Secretary  of  the  Treasury  and  the  Attor- 
ney-General, imder  the  Act  of  1846,  and  a  pat- 
ent has  been  granted.  Under  the  claim  of  the 
defendant,  possession  of  the  land  has  been  held 
many  years,  and  the  improvements  on  it  have 
made  it  of  great  value. 

The  plaintifi^s  title  originated  by  his  obtain- 
ing a  fioat,  as  it  was  called,  from  the  State 
Lfuid  Office,  at  $3  an  acre,  in  virtue  of  which  he 
located  the  land  in  controversy,  on  7th  January, 
1846.  with  the  Register  of  the  Land  Office  of 
the  United  States.  The  plaintiff,  through  John 
Laidlaw,  made  an  application  to  have  the  land 
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specified  in  the  fioat  or  warrant,  but  the  Reg- 
ister of  the  State  declined  to  specify  any  lands 
in  the  warrant.  He  refused  for  some  time  to 
issue  a  patent  on  the  location,  as  he  had  ''mis- 
givings'^ as  to  whether  it  would  be  right  for 
him  to  do  so;  but  eventually  he  issued  it  on  the 
order  of  the  governor,  to  test  the  validity  af 
the  title. 

As  the  patent  from  the  State  did  not  convey 
the  legal  title  to  the  plaintiff,  he  must  rely  only 
on  his  entry,  and  that,  in  a  petitory  action,  can- 
not stand  against  the  patent  of  the  defendant. 
But,  if  the  case  were  before  us  on  the  equities 
of  the  parties,  the  result  would  be  the  same. 
The  entries  of  the  land  claimed  by  the  defend- 
ant were  prior  in  time  to  those  of  the  plaintiff, 
and  of  paramoimt  equity.  The  entries  of  both 
claims  were  suspended  bv  the  order  of  the 
government,  and  the  decision  of  the  Secretary, 
and  especially  the  decision  of  the  Commis- 
sioner, 'the  Secretary  of  the  Treasury,  [^451 
and  the  Attorney-General,  under  the  Act  of 
1846,  was  final,  and  related  back  to  the  original 
entries  of  the  land.  The  circumstances  under 
which  the  plaintiff  located  his  warrants  on  a 
very  valuable  sugar  plantation,  of  which  the 
defendant  had  long  been  in  possession,  do  not 
strongly  recommend  his  eqiuty. 

We  affirm  the  judgment  of  the  Supreme 
Court  of  Louisiana,  with  costs. 

Order. 

This  cause  came  on  to  be  heard  on  the  traa- 
script  of  the  record  from  the  Supreme  Court  of 
the  State  of  Louisiana,  and  was  argued  by 
counsel;  on  consideration  whereof,  it  is  now 
here  ordered  and  adjudged  by  this  court,  that 
the  judgment  of  the  said  Supreme  Court  in  this 
cause  be,  and  the  same  is  hereby  affiimed,  with 
costs. 

Aff'g^-^  La.  Ann.  75. 


ERASTUS  CORNINQ,  John  F.  Winslow,  and 
James  Homer,  Appellants, 

V. 

THE  TROY  IRON  AND  NAIL  FACTORY. 
Appeal,  when  it  does  not  lie. 

Where  the  respondent  In  a  chancery  suit  la  tfet 
Circuit  Court  took  two  gronnds  of  defense,  and 
the  Jndge,  In  giving  his  reasons  for  a  decree  dlt- 
missing  the  bin,  upon  one  of  the  two  grounds,  ex- 
pressed his  opinion  that  the  respondent  bad  not 
established  the  other  ground,  he  cannot  appeal 
from  this  as  a  part  of  toe  decree. 

The  decree  was  In  the  respondent's  favor,  dis- 
missing the  bill  with  costs,  and  no  appeal  lies 
from  an  opinion  expressed  oy  the  Judge  opon  the 
facts  of  the  case,  not  affecting  the  decree. 

Moreover,  the  decree  complained  of  has  alrsady 
been  argued  before  this  court  upon  the  appeal  er 
the  other  party,  and  both  grounds  of  defense  de* 
elded  to  be  Insufficient,  and  the  decree  reversed. 
There  is,  therefore,  no  such  decree  as  that  appealed 
from. 

Besides,  the  court  below  has  not  acted  apon  tbe 
mandate  and  entered  a  final  decree;  tnerefort 
there  Is  no  final  decree  to  appeal  from. 

THIS  was  an  appeal  from  the  Circuit  Conit 
of  the^  United  States  for  the  Northern 
District  of*  New  York,  sitting  aa  a  court  of 
equity. 
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It  was  a  branch  of  the  case  of  Troy  Iron 
and  Nail  Factory  v.  Coming  et  al.,  reported  in 
14  How.  193.  The  decree  of  the  Circuit 
Court,  now  appealed  from,  is  given  at  page 
194.  The  bill  was  originally  filed  by  the  Troy 
Iron  and  Nail  Factory  against  Coming  et  al., 
and  the  Circuit  Court  dismissed  the  bill,  but 
this  court  reversed  that  decree.  By  reference 
to  page  194,  14  Howard,  it  will  be  seen  that  the 
Circuit  Court,  in  its  decree,  used  the  following 
language,  viz.:  ''And  it  appearing  to  the  said 
court  that  the^  said  Henry  Burden  was  the 
452*]  first  and  original  inventor  *of  the  im- 
provement on  the  spike  machine  in  the  bill  of 
complaint  mentioned,  and  for  which  a  patent 
waa  issued,"  etc.,  etc. 

Coming  et  al.  being  defendants  in  that  suit, 
aad -succeeding  in  having  the  bill  dismissed, 
did  not  appeal  from  the  decree;  but  when  the 
appeal  was  decided  against  them  by  this  court, 
as  reported  in  14  Howard,  they  entered  an  ap- 
peal from  that  part  of  the  decree  which  was 
as  follows: 

"And  that  so  much  or  such  parts  of  said  de- 
cree as  declares,  orders,  adjudges  and  decrees 
as  follows,  to  wit:  'And  it  appearing  to  the 
said  court  that  the  said  Henry  Burden  was  the 
first  and  original  inventor  of  the  improvement 
<m  the  spike  machine  in  the  bill  of  complaint 
mentioned,  and  for  which  a  patent  was  issued 
to  the  said  Henry  Burden,  bearing  date  the  2d 
September,  1840,  as  in  said  bill  of  complaint 
set  forth;  and  that  said  complainants  have 
full  and  perfect  title  to  the  said  patent  for  said 
improvements,  by  assignment  from  the  said 
Henry  Burden,  as  is  stated  and  set  forth  in  the 
said  bill  of  complaint,'  may  be  reversed,  and 
that  the  appellants  may  be  restored  to  all 
things  which  they  have  lost  by  reason  thereof." 

This  was  the  appeal  now  pending,  which  Mr. 
Stevens  moved  to  dismiss,  filing  the  following 
motion: 

Supreme  Court  of  the  United  States. — The 
Troy  Iron  &  Nail  Factory,  Appellees  v. 
Erastus  Coming,  John  F.  Winslow,  and 
James  Homer,  Appellants. 

In  Equity. 

State  of  New  York,  Northern  District,  City  and 
County  of  Albany,  ss. 

Samuel  Stevens,  of  Albany,  being  duly 
sworn,  says  that  he  is  of  counsel  and  solicitor 
for  the  Troy  Iron  and  Nail  Factory,  appellees 
in  this  court,  and  one  of  the  solicitors  and 
counsel  in  the  Circuit  Coiui;  of  the  United 
Sta.te8  for  the  Northern  District  of  New  York 
for  the  complainant. 

That  upon  the  hearing  of  the  said  cause  in 
the  Circuit  Court  of  the  United  States  for  the 
N'orthem  District  of  New  York,  upon  plead- 
ings and  proofs,  a  decree  therein  was  pro- 
nounced by  the  said  court,  which  was  duly 
entered  by  the  clerk  of  the  said  court  on  the 
fourth  (4th)  day  of  September,  1850,  which  is 
in  the  words  and  figures  following: 

At  a  special  term  of  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of 
New  York,  in  equity,  held  at  the  City  of  Utica 
in  said  District,  on  the  fourth  day  of  Septem- 
ber, one  thousand  eight  hundred  and  fifty. 

Present,  the  Honorable  Samuel  Nelson,  Jus- 
tiee. 
14  X/«  edL 


•The  Troy  Iron  and  Nail  Factorjr  v.  [•458 
Erastus  Coming,  John  F.  Winslow,  and 
James  Horner. 

In    Equity. 

This  cause  having  been  heretofore  brought  to 
a  hearing  upon  the  pleadings  and  proofs,  and 
coimsel  for  the  respective  parties  having  been 
heard,  and  due  deliberation  thereupon  had, 
and  it  appearing  to  the  said  court  that  the  said 
Henry  Burden  was  the  first  and  original  in- 
ventor of  the  imp'-ovement  on  the  spike  ma- 
chine in  the  bill  of  complaint  mentioned,  and 
for  which  a  patent  was  issued  to  the  said  Hen- 
ry Burden,  bearing  date  the  2d  September, 
1840,  as  in  said  bill  of  complaint  set  forth,  and 
that  the  said  complainants  have  a  full  and  per- 
fect title  to  the  said  patents  for  said  improve- 
ments by  assignment  from  the  said  Henry  Bur- 
den, as  is  stated  and  set  forth  in  the  said  Mil 
of  complaint. 

But  it  also  further  appearing  to  the  court, 
on  the  pleadings  and  proofs,  that  the  instru- 
ment in  writing  bearing  date  the  14th  October, 
1845,  stated  and  set  forth  in  the  said  bill  of 
complaint,  and  also  in  the  answer  of  the  said 
defendants  thereto,  entered  into  upon  a  settle- 
ment and  compromise  of  certain  conflicting 
claims  between  the  said  parties,  and  among 
others  of  mutual  conflicting  claims  to  the  im- 
provements in  the  spike  machine,  in  said  bill 
mentioned,  and  when  said  instrument  was  exe- 
cuted by  the  said  Henry  Burden  of  the  one 
part,  and  the  said  def encUints  of  the  other,  the 
said  Henry  Burden  at  the  time  being  the  pat- 
entee and  legal  owner  of  the  said  improve- 
ments, and  fully  authorized  to  settle  and  adjust 
the  said  conflicting  claims,  did,  in  legal  effect 
and  by  just  construction,  impart  and  authorize 
and  convey  a  right  to  the  defendants  to  use  the 
said  improvements  in  the  manufacture  of  the 
hook  headed  spike,  without  limitation  as  to  the 
number  of  machines  so  by  them  to  be  used,  or 
as  to  the  place  or  district  in  which  to  be  used. 

Therefore  it  is  ordered,  adjudged  and  de- 
creed, that  the  said  bill  of  complaint  be,  and 
the  same  is  hereby  dismissed,  with  costs  to  be 
taxed,  and  that  the  defendants  have  execution 
therefor. 

That  on  the  22d  day  of  October,  1850,  the 
said  complainant  appealed  from  the  said  de- 
cree to  this  court,  which  appeal  was  duly  al- 
lowed by  Mr.  Justice  Nelson,  one  of  the  jus- 
tices of  said  court,  and  that  afterwards,  to 
wit:  in  the  December  Term  of  this  court,  1852, 
the  said  cause  upon  the  said  appeal  and  upon 
the  record  returned  to  this  court  by  the  said 
clerk  of  the  said  Circuit  Court  of  the  United 
States  for  said  Northern  District,  came  on  to 
be  heard  and  was  argued,  whereupon  this  court 
pronounced  a  decree  in  the  words  and  figures 
following,  to  wit: 

•United  States  of  America,  ss.       [^454 

The  President  of  the  United  States  of  Amer- 
ica to  the  Honorable  the  Judges  of  the  Circuit 
Court  of  the  United  States  for  the  Northern 
District  of  New  York; 

Greeting:  Whereas  lately  in  the  Circuit 
Court  of  the  United  States  for  the  Northern 
District  of  New  York,  before  you  or  some  of 
you,  in  a  cause  between  the  Troy  Iron  and 
Nail  Factory,  complainants,  and  Erastus  Cor- 
ning, John  F.  Winslow  and  James  Homer, 
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defendants,  in  chancery,  the  decree  of  the 
said  Circuit  Court  was  in  the  following  words, 
to  wit: 

Therefore,  it  is  ordered,  adjudged  and  de- 
creed, that  the  said  bill  of  complaint  be,  and 
the  same  is  hereby  dismissed,  with  costs  to  be 
taxed,  and  that  the  defendants  have  execution 
therefor,  as  by  the  inspection  of  the  transcript 
of  the  record  of  the  said  Circuit  Court,  which 
was  brought  into  the  Supreme  Court  of  the 
United  States  by  virtue  of  an  appeal,  agreeably 
to  the  Act  of  Congress  in  such  case  niade  and 
provided,  fully  and  at  large  appear. 

And  whereas  in  the  present  term  of  Decem- 
ber, in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  fifty-two,  the  said  cause 
came  on  to  be  heard  before  the  said  Supreme 
Court  on  the  said  transcript  of  the  record,  and 
was  arffued  by  counsel ;  on  consideration  where- 
of, it  IS  now  here  ordered,  adjudged  and  de- 
creed by  this  court,  that  the  decree  of  the 
said  Circuit  Court  in  the  cause  be,  and  the 
same  is  hereby  reversed,  with  costs;  and  that 
the  said  complainants  recover  against  the  said 
defendants,  $360.42  for  their  costs  herein  ex- 
pended, and  have  execution  therefor. 

And  it  is  further  ordered  that  this  cause  be, 
and  the  same  is  hereby  remanded  to  the  said 
Circuit  Court,  with  instructions  to  enjoin  the 
defendants  perpetually  from  using  the  im- 
proved machinery  with  the  bending  lever  for 
making  hook  and  brad-headed  spike,  patented 
to  Henry  Burden,  the  2d  September,  1840,  and 
assigned  to  the  complainants,  as  set  forth  in 
complainants'  bill,  and  to  enter  a  decree  in  fa- 
vor of  the  complainants  for  the  use  and  profits 
thereof,  upon  an  account  to  be  stated  by  a 
master  under  the  direction  of  the  said  Circuit 
Court,  as  is  prayed  for  by  the  complainants, 
and  for  such  further  proceedings  to  be  had 
therein,  in  conformity  to  the  opinion  of  this 
court,  as  to  law  and  justice  may  appertain. 
January  18. 

You  therefore  are  hereby  commanded  that 
such  execution  and  further  proceedings  be  had 
in  said  cause,  in  conformity  to  the  opinion  and 
decree  of  this  court,  as  according  to  right  and 
justice  and  laws  of  the  United  States  ought  to 
be  had,  the  said  appeal  notwithstanding. 

Witness,  the  Honorable  Roger  B.  Taney, 
455*]  Chief  Justice  of  'said  Supreme  Court, 
the  first  Monday  of  December  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  fifty - 
two.  [L.  S.] 

And  deponent  further  says  that  afterwards, 
and  on  the  28th  day  of  June,  1853,  the  said  de- 
cree of  this  court  was,  bv  the  said  CSrcuit  Court 
for  said  Northern  Distnct  of  New  York,  made 
the  decree  of  said  Circuit  Coiu*t,  which  last- 
men  tinned  decree  is  in  the  words  and  figures 
following,  to  wit: 

At  a  term  of  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  New  York, 
held  at  the  court  house  in  the  village  of  Can- 
andaigua,  on  the  28th  day  of  June,  1853. 

Present:  The  Honorable  Samuel  Kelson, 
Nathan  K.  Hall,  Judges. 

The  Troy  Iron  and  Nail  Factory  v.  Brastus 
Coming,  James  Homer,  and  John  H.  Wins- 
low. 

In  Equity. 

The  above  named»  the  Troy  Iron  and  Nail 
770 


Factory,  the  complainants  in  the  above-entitled 
suit,  having  duly  appealed  to  the  Supreme 
Court  of  the  United  States  from  that  part  of 
the  decree  made  in  this  suit  which  dismissed 
the  bill  of  complaint  nerein  with  costs  to  be 
taxed,  and  the  said  Supreme  Court  of  the 
United  States  having  duly  heard  the  said  ap- 
peal at  the  Decem&r  Term,  1852,  upon  the 
transcript  of  the  record,  and  having  reversed 
the  said  decree  of  the  Circiiit  Coiu*t  of  the 
United  States  for  the  Northern  District  of  New 
York,  with  costs,  and  having  ordered,  adjudged 
and  decreed  that  the  said  complainants  recover 
against  the  said  defendants  $360.42  for  their 
cost  in  said  Supreme  Court,  and  that  they  have 
execution  therefor:  the  said  Supreme  Court 
having  remanded  the  said  cause  to  the  said 
Circuit  Court  with  instructions  to  enjoin  the 
defendants  perpetually  from  using  the  im- 
proved machinery  with  the  bending  lever  for 
making  hook  or  brad-headed  spikes,  patented 
to  Henry  Burden  the  2d  September,  1840,  and 
assigned  or  transferred  to  the  complainants,  as 
set  forth  in  the  complainants'  bill,  and  to  en- 
ter a  decree  in  favor  of  the  complainants  for 
the  use  and  profits  thereof,  upon  an  account  to 
be  stated  by  a  master  imder  the  direction  of 
the  said  Circuit  Court,  as  is  prayed  for  by  the 
said  complainants  in  their  bill  of  complaint,  and 
for  such  further  proceedings  to  be  had  thereon, 
in  conformity  to  the  opinion  and  decree  of  the 
said  Supreme  Court,  as  to  law  and  justice  may 
appertain,  which  order,  decree  and  instructions 
appear  to  this  court  by  the  mandate  of  the  said 
Supreme  Court: 

Now,  therefore,  on  filing  the  said  mandate, 
and  in  pursuance  *thereof,  and  after  [*45t 
hearing  Mr.  Stevens  for  the  said  complainants, 
and  Messrs.  Seymour  and  Seward  for  the  de- 
fendants, it  is  ordered,  adjudged  and  decreed, 
and  this  court  by  virtue  of  the  power  and  au- 
thority therein  vested  and  in  obedience  to  the 
said  mandate,  doth  order,  adjudge  and  decree, 
that  the  instrument  in  writing,  bearing  date 
the  14th  day  of  October,  1845,  stated  and  set 
forth  in  the  pleadings  in  this  cause,  executed 
by  the  said  Henry  Burden  and  the  said  defend- 
ants, did  not,  in  legal  effect  or  otherwise,  or  by 
just  construction,  license,  impart,  authorise  or 
convey  a  right  to  the  said  defendants  to  use  the 
said  improvements  in  the  manufacture  of  the 
hook-headed  spikes,  bv  the  machinery  men- 
tioned in  the  said  bill  of  complaint,  or  any 
rights  secured  to  the  said  Henry  Burden  by  the 
said  letters  patent,  and  assigned  or  transferred 
to  the  said  complainants,  as  aforesaid. 

And  it  is  further  adjudged  and  decreed,  that 
the  said  defendants  have  infringed  and  violated 
the  said  patent,  so  granted  to  the  said  Henry 
Burden,  as  aforesaid,  by  making  and  vending 
the  said  hook -headed  spikes  by  the  said  ma- 
chinery patented  to  the  said  Burden,  on  2d 
September,  as  aforesaid. 

And  it  is  further  adjudged  and  decreed,  that 
the  said  defendants  do  account  to  the  said  een- 
plainants  for  the  damages  or  use  and  profits,  is 
consequence  of  the  said  infringemento  hf  tW 
said  defendants. 

And  it  is  further  adjudged  and  decreed,  that 
an  account  of  the  damages,  or  use  sjid  profits^ 
be  taken  and  stated  by  Mu^eus  T.  Reynolds, 
Esq.,  counselor  at  law,  as  master  of  this  court, 
pro  hae  vice,  and  that  the  defendants  attend  be* 
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fore  the  said  master,  from  time  to  time,  under 
the  direction  of  the  said  master,  and  that  the 
said  complainants  may  examine  the  said  de- 
fendants under  oath  as  to  the  several  matters 
pending  on  the  said  reference,  and  that  the  said 
defendants  produce  before  the  said  master,  upon 
oath,  all  such  deeds,  books,  papers  and  writ- 
ings, as  the  said  master  shall  direct,  in  their 
custody  or  under  their  control,  relating  to  said 
matters,  which  shall  be  pending  before  said 
master. 

And  it  is  further  ordered  and  decreed,  that  a 
perpetual  injimction  issue  out  of  and  under  the 
s^il  of  this  court,  against  the  said  defendants, 
commanding  them,  their  attorneys,  agents  and 
workmen,  to  desist  and  refrain  from  making, 
using  or  vending  any  machine  containing  the 
new  and  useful  improvement  for  which  letters 
patent  were  granted  to  the  said  Henry  Biurden 
on  the  2d  day  of  September,  1840,  and  from  in 
any  manner  infringing  or  violating  any  of  the 
rights  or  privileges  granted  or  secured  by  said 
patent. 

And  it  is  further  ordered,  that  the  said  com- 
45*1*]  plainants  recover  *of  the  said  defend- 
ants the  damages  or  use  and  profits  which  shall 
be  reported  by  the  said  master,  and  that  upon 
the  confirmation  of  his  report  or  decree,  be 
entered  against  the  defendants  therefor,  and 
also  for  the  costs  of  the  complainants  in  this 
suit  in  this  court,  and  that  the  said  complain- 
ants have  execution  therefor,  and  for  the  costs 
in  the  said  Supreme  Court. 

And  it  is  further  ordered  and  decreed,  that 
such  other  proceedings  be  had  herein,  in  con- 
formity to  the  opinion  of  the  said  Supreme 
Court,  as  to  law  and  justice  may  appertain, 
and  that  the  parties  and  master  may  apply,  up- 
on due  notice,  to  this  court,  upon  the  foot  of 
this  decree,  for  such  other  and  further  orders, 
instructions  and  directions,  as  may  be  neces- 


A  A.  Boyce,  Clerk. 


(A  copy.) 


And  deponent  further  says,  that  on  the  5th 
day  of  October,  1863,  the  solicitor  for  the  de- 
fendants served  upon  Henry  Burden,  the  Presi- 
dent of  the  said  complainants,  a  petition  of  ap- 
peal and  a  citation  thereon,  in  the  words  and 
fi^^ures  following: 

To  the  Supreme  Court  of  the  United  States  of 

America. 

The  petition  of  Erastus  Coming,  John  F. 
Winslow,  and  James  Homer,  respectfully  rep- 
resents, that  a  decree  was  lately  made  in  the 
Circuit  Court  of  the  United  States  for  the 
Northern  District  of  New  York,  in  eqiiity,  bear- 
ing date  the  4th  day  of  September,  1850,  ii;  a 
certain  cause  pending  in  said  court,  wherein 
the  Troy  Iron  and  Nail  Factory  were  complain- 
ants, and  your  petitioners  were  defendants; 
certain  parts  of  which  decree,  as  hereinafter 
gpeciAed,  are,  as  your  petitioners  are  advised, 
erroneous,  and  ought  to  be  reversed. 

And  your  petitioners  further  show,  that  the 
matters  in  dispute  in  said  cause,  exclusive  of 
eosta,  exceed  the  sum  of  $2,000.  Whereupon 
your  petitioners  pray  that  the  said  decree,  to- 
gether with  the  pleadings,  depositions,  and  all 
other  proceedings  in  said  cause,  may  be  sent 
to  the  said  Supreme  Court  of  the  United  States 
14    Ti.  ed. 


and  filed  therein  on  the  first  Monday  of  Decem- 
ber next,  and  that  so  much  or  such  parts  of 
said  decree  as  declares,  orders,  adjudges  and  de- 
crees as  follows,  to  wit:  "And  it  appearing  to 
the  said  court  that  the  said  Henry  Burden  was 
the  first  and  original  inventor  of  the  improve-, 
ment  on  the  spike  machine  in  the  bill  of  com- 
plaint mentioned,  and  for  which  a  patent  was 
issued  to  the  said  Henry  Burden,  bearing  date 
the  2d  September,  1840,  as  in  said  bill  of  com- 

Elaint  set  forth,  and  that  the  said  complainants 
ave  a  full  and  perfect  title  to  the  said  patent 
for  said  improvements,  by  assignment  from  the 
said  Henry  Burden,  as  is  stated  and  set  forth 
in  the  *said  bill  of  complaint,  may  be  [*458 
reversed,  and  that  the  appellants  may  be  re- 
stored  to  all  things  which  they  have  lost  by 
reason  thereof."  Daniel  L.  Seymour, 

Solicitor  for  Appellants. 
Dated  Troy,  Sept.  8,  1853. 

By  the  Honorable  Samuel  Nelson,  one  of  the 
Judges  of  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  New  York. 

Whereas,  Erastus  Comine,  John  F.  Wins- 
low,  and  James  Homer,  lately  filed  in  the  Cir- 
cuit Court  of  the  United  States  for  the  North- 
em  District  of  New  York,  a  petition  of  appeal 
directed  to  the  Supreme  Court  of  the  United 
States  of  America,  stating  that  a  decree  was 
lately  made  in  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  New  York 
in  Equity,  bearing  date  the  4th  day  of  Septem- 
ber, 1850,  in  a  certain  cause  therein  pending, 
wherein  the  Troy  L*on  and  Nail  Factory  were 
complainants,  and  Erastus  Coming,  John  F. 
Winslow,  and  James  Homer,  were  defendants, 
certain  parts  of  which  said  decree  are  alleged 
to  be  erroneous  and  ought  to  be  reversed,  and 
further,  stating  that  the  matters  in  dispute  in 
said  cause,  exclusive  of  costs,  exceeded  in  value 
the  sum  of  $2,000; 

And  whereas  the  said  Erastus  Coming,  John 
F.  Winslow,  and  James  Homer,  by  their  said 
petition  prayed  that  the  said  decree,  together 
with  the  pleadings,  depositions,  and  all  other 
proceedings  in  said  cause  may  be  sent  to  the 
said  Supreme  Court  of  the  United  States,  and 
filed  therein  on  the  first  Monday  of  December 
next,  and  that  the  said  parts  of  said  decree  may 
be  reversed,  and  the  said  appellants  restored  to 
all  things  which  they  have  lost  by  reason 
thereof; 

You  are,  therefore,  hereby  cited  to  appear  be- 
fore the  said  Supreme  Court  of  the  United 
States  at  the  City  of  Washington,  on  the  first 
Monday  of  December  next,  to  do  and  receive 
what  may  appertain  to  justice  to  be  done  in 
the  premises. 

Given  under  my  hand,  in  the  Circuit  Court 
of  the  United  States  for  the  Northern  District 
of  New  York,  the  23d  day  of  September,  1853. 

S.  Nelson. 

And  deponent  further  says,  that  he  has  been 
informed  and  believes  that  the  record  and  pro- 
ceedings in  said  appeal  have  been  duly  filed 
with  uie  clerk  of  this  court. 

Samuel  Stevens. 

Sworn  before  me  this  16th  day  of  November^ 
1853.  Leonard  Kip, 

Master  and  Examiner  in  the  Circuit  Court  of 
the  Northern  District  of  New  York. 
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459*]  •Supreme  Court  of  the  United  States. 
The  Troy  Iron  and  Nail  Factory  v.  Erastus 

Coming  et  aL 

In  Equity. 

Sir—Be  pleased  to  take  notice  that  upon  the 
pleadings,  papers,  and  proceedings  in  this  cause 
in  the  Circuit  Court  of  the  United  States  for 
the  Northern  District  of  New  York,  and  upon 
the  record,  and  proceedings  returned  to  this* 
court  by  the  clerk  of  said  Circuit  Court  on  the 
appeal  by  the  complainant  to  this  court,  and 
upon  the  affidavit  hereto  annexed,  and  copy  of 
which  is  herewith  served  upon  you,  this  hon- 
orable court  will  be  moved  at  the  next  term 
thereof  to  be  held  at  the  Capitol,  at  the  City  of 
Washington,  District  of  Columbia,  on  the  first 
Monday  of  December  next,  at  the  opening  of 
the  court  on  that  day,  or  as  soon  thereafter  as 
coimsel  can  be  heard,  for  a  rule  or  order  dis- 
missing the  appeal  of  the  defendants  to  this 
court  of  or  such  other  and  further  rule  or  order 
as  may  be  agreeable  to  equity. 

Albany,  November  9th,  1853. 

Samuel  Stevens, 
Solicitor  for  Complainants. 

To  D.   L.   Seymour,  Defendants'   Attorney. 

Upon  this  motion  to  dismiss  the  appeal,  the 
cause  was  taken  up. 

It  was  argued  by  Messrs.  Stevens  and  John- 
son for  the  motion,  and  Messrs.  Seymour  and 
Seward  against  it. 

Mr.  Stevens,  in  support  of  the  motion  to  dis- 
miss, made  the  following  points: 

The  only  ordering  part  of  the  decree — the 
only  judgment  pronoimced  by  the  court  below 
— was  a  decree  dismissing  the  complainants' 
bill,  with  costs;  from  that  decree  the  complain- 
ants duly  appealed  to  this  court,  which  decree 
was  reversed,  and  a  decree  ordered  according 
to  the  prayer  of  the  bill,  which  was  duly  en- 
tered in  the  Circuit  Court,  before  the  defend- 
ants made  the  present  appeal. 

Preceding  the  ordering  part  of  the  decree, 
certain  recitals  were  made  by  the  Circuit  Court, 
showing  the  reasons  or  grounds  upon  which 
that  coiui;  pronounced  the  ordering  part  of  the 
decree. 

It  is  from  the  recitals  preceding  the  decree 
in  this  cause,  and  not  from  the  decree,  that  this 
appeal  has  been  made. 

The  complainants,  the  respondents  to  this 
appeal,  now  move  to  quash  or  dismiss  it  upon 
the  following  grounds: 

460*]  *First.  This  court  has  appellate  juris- 
diction only  upon  appeals  from  final  judgments 
or  decrees  of  the  Circuit  Court.  1  United 
States  Statutes  at  Large,  p.  84,  sec.  22. 

The  ordering  part  of  a  decree  is  the  only 
final  decree  or  judgment  of  the  court. 

The  preliminary  recitals  preceding  the  order- 
ing part  of  the  decree,  is  no  part  of  the  decree 
or  Judgment  of  the  court. 

such  recitals  are  simply  the  reasons  or 
groimds  of  the  decree. 

Those  reasons  or  grounds  of  the  decree  can- 
not be  appealed  from.  A  party  might  as  well 
claim  to  appeal  from  the  opinion  of  the  court, 
as  from  a  synopsis  of  the  opinion  which  con- 
stitutes the  recitals  upon  wnich  the  ordering 
part  of  the  decree  is  based. 

The  only  decree  in  this  case  was  a  decree  dis- 
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missing    the    complainants'    bill,    with    costs. 
Seaton's  Forms  of  Decrees,  pp.  8,  9. 

From  the  whole  of  that  decree  the  complain- 
ant appealed,  the  whole  of  which  decree  was 
reversed  by  this  court  at  its  last  term,  and  the 
Circuit  Court  was  ordered  by  the  mandate  of 
this  court  to  enter  a  decree  in  said  cause,  ac- 
cording to  the  prayer  of  complainant's  bill,  and 
such  decree  was  entered  by  the  said  Circuit 
Court,  at  the  June  Term  thereof,  1853,  in  com- 
pliance with  said  mandate  of  this  court. 

The  defendants  cannot  have  that  decree  of 
this  court  reviewed  or  altered  by  an  attempt  to 
appeal  from  the  reason^  upon  which  the  Cir- 
cuit Court  pronounced  its  decree. 

Second.  But  if  the  recitals  preceding  the 
ordering  part  of  the  decree  of  the  Circuit  Court 
could  M  appealed  from,  the  defendants  should 
have  brought  a  cross  appeal,  which  would  be 
heard  by  this  court  with,  and  at  the  same  time 
of,  the  original  appeal,  and  one  decree  only 
would  be  pronounced  by  the  appellate  court. 
1  Barbour's  Ch.  Prac.  397;  Uguart's  Prac.  in 
House  of  Lords  on  Appeals  and  Writs  of  Er- 
ror, pp.  37-40;  Palmer's  Prac.  in  House  of 
Lords  on  Appeals  and  Writs  of  Error,  p.  33; 
Hawley  v.  James,  16  Wend.  85-274;  Mapes  t. 
Coffin,  5  Paige,  296. 

A  party  cannot  have  a  decree  of  the  Qrcuit 
Court  reviewed  by  this  court  two,  three  or 
more  times,  by  appealing  from  different  parts 
of  the  decree  at  different  times.  Every  ground 
which  he  might  have  urged  on  the  hearing  of 
the  first  appeal,  will  be  deemed  to  have  been 
made  by  him,  or  if  not  made,  to  have  been 
abandoned.  The  Santa  Maria,  10  Wheat.  443, 
444;  Ex-parte  Sibbald,  12  Pet.  488. 

This  attempt  at  an  appeal  by  the  defendants 
from  the  reasons  of  the  decree,  is  analo^us  to 
an  application  to  this  court  for  a  rehearing  up- 
on the  original  appeal,  which  is  never  granted 
after  the  cause  has  been  remitted  to  the  Circuit 
Court.    McArthur  v.  Browder,  4  Wheat.  488. 

•Third.  The  decree  of  the  Circuit  [♦4«1 
Court  entered  in  this  cause  on  the  4th  Septem- 
ber, 1850,  was  reversed  by  this  court  at  its  De- 
cember Term,  1852,  and  the  proceedings  were 
remitted  to  the  Circuit  Court,  and  that  court, 
at  its  June  Term,  1853,  entered  a  new  decree, 
in  pursuance  of,  and  in  compliance  with,  the 
mandate  of  this  court.  Therefore,  on  the  6th 
of  October,  1853,  the  date  of  defendants'  pres- 
ent appeal,  there  was  no  such  decree  of  the 
Circuit  Court  as  that  entered  by  said  court  of 
the  4th  of  September,  1850,  from  parts  of  whkh 
the  defendants  claim  to  appeal. 

Fourth.  The  only  decree  existing  in  the  Cir- 
cuit Court  in  this  cause,  since  its  June  Term, 
1853,  is  an  interlocutory,  and  not  a  final  de- 
cree, and  cannot  be  appealed  from.  Kane  t. 
Whittick,  8  Wend.  219;  9  Pet.  1;  16  Id.  287. 

Appeals  from  the  Circuit  Court  to  this  court 
can  only  be  from  final  decrees  or  judgments. 
United  States  Statutes  at  Large,  p.  SA,  sec  122. 

Mr.  Seymour  and  Mr.  Seward  opposed  the 
motion  to  dismiss  the  appeal,  upon  the  follow- 
ing grounds: 

I.  The  decree  of  the  Circuit  Court,  made  on 
4th  September,  1850,  disposed  of  the  whole 
cause  on  the  merits,  and  was  therefore  a  fluml 
decree,  and  an  appeal  may  be  taken  from  it. 
See  Act  of  Congress,  March  3,  1803.  By  this 
Act,  an  appeU  to  the  Supreme  Court  is  given 

Howard    1ft. 
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''from  all  final  judgments  or  decrees  rendered, 
or  to  be  rendered,  in  any  Circuit  Coiui;."  See, 
also.  Act  24th  February,  1789;  The  San  Pedro, 
2  Wheat.  132;  see  Act  of  1819,  3  United  States 
Statutes  at  Large,  p.  481,  chap.  19;  see  Patent 
Act  of  1836,  sec.  17,  5  United  States  Stat,  at 
Large,  p.  124;  Laws  United  States  Co\u*ts,  117, 
118,  119.  This  last  Act  enlarges  the  right  of 
appeal  in  patent  cases.  It  gives  the  court  a  dis- 
cretion to  allow  the  appeal  in  cases  other  than 
those  already  provided  for  by  law.  The  appeals 
authorized  by  this  are  only  allowed  from  a 
final  decree  in  United  State  courts.  Pat- 
terson  v.  Gaines  et  al.  6  How.  585. 

A  decree  dismissing  a  bill  is  a  final  decree. 
2  Daniel's  Chancery  Pleading  and  Practice, 
Perkins'  ed.  pp.  1199,  1200;  McCollum  v.  Eager, 
2  How.  64. 

The  decree,  therefore,  of  the  Circuit  Court, 
in  this  cause,  may  be  appealed  from,  imder  the 
Acts  of  Congress  aforesaid. 

n.  This  decree  consists  of  three  parts:  the 
introductory  part;  the  part  declaring  the  rights 
of  the  parties,  as  this  does  of  the  complainants; 
and  another  part  ordering  or  directing  a  thing 
or  things  to  be  done.  See  2  Daniel's  Chan- 
cery Pleading  and  Practice,  Perkins'  ed.  pp. 
1210-1214,  as  to  the  forms  of  decrees.  The 
rules  of  this  court  do  not  allow  of  recital.  See 
462*]  rule  *85;  so,  too,  Stats.  3  and  4  William 
IV.,  cited  in  2  Daniel's  Pr.  1212;  Seaton's  De- 
crees, 159.  It  declares  the  right  of  complain- 
ants to  the  patent  right,  and  the  right  of  the 
defendants  to  use  the  patented  machinery,  imder 
the  agreement  of  October  14,  1845. 

This  decree  proceeds  and  adjudges  and  deter- 
mines two  important  matters  of  defense  which 
had  been  distinctly  set  up  in  the  pleadings,  and 
upon  which  much  testimony  had  been  given, 
to  wit: 

First.  "That  the  said  Henry  Burden  was 
the  first  and  original  inventor  of  the  improve- 
ment on  the  spike  machine  in  the  bill  of  com- 
plaint mentioned,  and  for  which  a  patent  was 
issued  to  the  said  Henry  Burden,  bearing  date 
the  2d  day  of  September,  1840,  as  is  in  said  bill 
of  complaint  set  forth." 

Second.  "That  the  said  complainants  have 
a  full  and  perfect  title  to  the  said  patents  for 
said  improvements,  by  assignment  from  the 
said  Henry  Burden,  as  is  stated  and  set  forth 
in   the  said  bill  of  complaint." 

These  portions  of  the  decree  are  final  de- 
cisions on  the  merits  of  the  case,  giving  to  the 
complainants  the  full  and  complete  title  to  the 
machinery;  a  vital  point,  which  if  decided  for 
the  defendants  decides  the  whole  case  for  them; 
no  matter  what  may  be  the  decision  as  to  the 
agreement  of  October  14,  1845. 

An  appeal  will  lie  from  the  decision  of  the 
Court,  upon  either  or  both  of  these  contested 
points.    3  Daniel's  Ch.  Pr.  1606. 

HI.  Even  if  the  adjudication  contained  in 
the  decree  of  the  originality  of  the  invention 
in  question,  and  of  the  complainants'  title  to 
the  patent,  need  not  have  been  inserted  in  the 
decree,  yet  they  were  inserted  by  the  Circuit 
Court,  upon  the  special  motion  of  the  com- 
plainants, and  against  the  opposition  of  the 
defendants,  who  should  therefore  not  be  preju- 
diced by  it.  See  afiidavita  read  on  this  motion 
by  the  defendants. 
14  Ij.  ed. 


rV.  The  appeal  by  the  complainants  brought 
up  only  the  questions  decided  to  their  prejudice. 
Buckingham  v.  MoLean,  13  How.  150,  151. 

The  equity  practice  of  the  Supreme  Court  of 
the  United  States  is  regulated  by  the  laws  of 
the  United  States,  the  rules  of  the  court,  and 
in  the  absence  of  any  provision  in  them  ap- 
plicable to  a  given  case,  by  the  practice  of  the 
English  High  Court  of  Chancery.  Rule  90,  Su- 
preme Court;  The  State  of  Rhode  Island  v.  The 
State  of  Massachusetts,  14  Pet.  210;  Bein  v. 
Heath,  12  How.  168;  Dorsey  v.  Packwood,  12 
How.  126. 

By  the  practice,  both  of  the  American  and 
the  English  Courts  of  Chancery,  this  is  a  proper 
case  for  a  cross  appeal  to  be  brought  by  defend- 
ants. 1  Turner  &  Venable's  Chancery  Practice, 
733,  edit.  1835;  2  Smith's  Chancery  Practice, 
p.  31,  edit.  1837;  '3  Daniel's  Ch.  Prac-  [•463 
tice,  1685,  1688,  1606;  Blackburn  v.  Jepson,  2 
Ves.  &  B.  359;  Hawley  v.  James,  16  Wend.  61, 
85;  Mapes  v.  Coffin,  5  Paige,  296;  Clowes  v. 
Dickinson,  8  Cow.  330. 

V.  The  present  is  the  proper  time  to  bring  it. 

1.  The  decree  of  the  Circuit  Coiui;  being 
final,  the  laws  of  March  3,  1803,  and  of  1819 
and  1836,  give  an  unrestricted  and  imqualified 
right  of  appeal  to  either  party  for  five  years. 

2.  Because  an  appeal  now  taken  from  the 
latter  decree  would  bring  up  for  review  only 
the  proceedings  subsequent  to  the  mandate. 
The  Santa  Maria,  10  Wheat.  31;  Ex-parte  Sib- 
bald,  12  Pet.  488. 

There  is  no  rule  of  the  Supreme  Court  adopt- 
ing the  rules  of  the  House  of  Lords. 

VI.  The  decision  of  this  court,  on  the  appeal 
of  the  complainants,  afi'ects  only  the  part  of 
the  decree  complained  of  by  them,  to  wit:  the 
construction  of  the  agreement  of  October  14, 
1845;  and  while  the  declaratory  parts  of  the 
decree  of  the  Circuit  Court,  in  favor  of  the 
complainants,  remain  unreversed,  the  right  to 
sustain  their  bill  for  a  perpetual  injunction,  and 
to  recover  damages,  followed  as  a  consequence, 
from  the  construction  given  by  this  court  to  the 
agreement  of  October,  1845. 

Vn.  The  defendants  are  entitled  to  an  appeal 
at  some  time  within  five  years  from  the  deci- 
sion of  the  Circuit  Court  against  them,  on  the 
validity  of  the  patent  in  question.  Now,  if 
the  complainants'  position  is  true,  that  noth- 
ing is  appealed  from  but  the  order  directing 
the  bill  to  be  dismissed,  these  defendants  have 
not  now,  and  never  have  had,  an  opportunity 
to  appeal  at  all;  because  that  decree  was  in 
their  favor,  and  a  party  cannot  appeal  from  a 
decree  in  his  own  favor. 

It  is  a  mere  subtlety  to  say  that  because  the 
decree,  deciding  the  validity  of  the  patent  and 
the  title  of  the  complainants  in  their  favor 
ordered  no  relief;  but  on  the  contrary,  for  a 
different  reason,  directed  their  bill  to  be  dis- 
missed, that,  therefore,  the  decision  of  the 
validity  of  the  patent  and  the  title  of  the  com- 
plainants is  mere  recital,  and  not  a  substantial 
part  of  the  decree,  and  proper  subject  of  an 
appeal.  The  test  is  this:  are  the  validity  of 
the  patent  and  the  title  of  the  complainants 
now  open  to  dispute  by  the  defendants  in  the 
Circuit  Court?  Certainly  tuey  are  not.  But, 
according  to  the  complainants,  those  points  are 
not  open  to  appeal;  so  that  a  decision  on  a  vital 
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point  against  the  defendants  is  not  the  subject 
of  an  appeal  at  all. 

Again.  If  what  the  complainants  aI1e|[e  is 
correct,  that  there  is  no  decree  now  remaining 
in  the  court  below  but  the  decree  which  is 
entered  on  the  mandate;  and  also,  that,  on  ap- 
464*]  peal  *from  that  decree  so  entered  on  the 
mandate,  the  party  aggrieved  can  review  only 
the  proceedings  subsequent  to  that  decree,  then 
it  results  that  the  defendants  can  have  no  ap- 
peal at  all  from  a  decree  in  which  the  material 
issue  upon  the  invention  is  found  against  them 
by  the  court  below. 

Again.  In  answer  to  this,  it  is  said,  that  on 
the  appeal  brought  by  the  complainants  upon 
the  issue  as  to  a  license  found  against  them, 
the  defendants  were  at  liberty  to  fall  back,  and 
contest  the  issue  of  the  invention  found  against 
them;  but,  in  reply,  we  say  that  by  the  rules 
of  the  courts  of  equity,  as  well  as  by  statute, 
it  is  optional  to  the  defendants  whether  they 
will  so  fall  back,  and  contest  the  issue  found 
against  them  on  the  hearing  of  the  appeal  of 
the  complainants,  or  whether  they  will  bring 
their  own  distinct  appeal. 

Vin.  The  respondents'  motion  should  be  de- 
nied. 

Mr.  Justice  Grier  delivered  the  opinion  of 
the  court: 

The  Troy  Iron  and  Nail  Factory  filed  their 
bill  in  the  court  below,  claiming  to  be  assign- 
ees of  a  patent  granted  to  Henry  Burden  for  a 
''new  and  useful  improvement  in  machinery 
for  manufacturing  wrought  nails  or  spikes." 
The  bill  charges,  that  the  appellants.  Coming 
A  Company,  have  infringed  their  patent,  and 
prays   for  an   injunction   and   &n   account   of 

Srofits,  etc.  The  answer  of  the  respondents 
elow  took  defense  on  two  grounds — first,  that 
Burden  was  not  the  first  and  oiiginal  inventor 
of  the  machine  patented;  and  second,  that  the 
respondents  used  their  machine  under  a  license 
from  the  patentee.  The  court  below  sustained 
the  defense  on  the  latter  ground,  and  entered 
the  following  decree:  "Therefore,  it  is  ordered, 
adjudged  and  decreed,  that  the  said  bill  of 
complaint  is  hereby  dismissed,  with  costs  to  be 
taxed,  and  that  the  defendant  have  execution 
therefor." 

The  case  is  now  before  us  on  a  motion  to 
dismiss  the  appeal.  Looking  at  the  case  as  ex- 
hibited to  us  by  the  record,  it  appears  to  be  an 
appeal  by  respondents  from  a  decree  dismissing 
the  complainant's  bill  with  costs.  It  often 
happens  that  a  court  may  decree  in  favor  of  a 
complainant,  but  not  to  the  extent  prayed  for 
in  his  bill,  and  he  may  have  iust  cause  of  ap- 
peal on  that  account.  But  the  prayer  of  the 
respondent's  answer  is,  that  "he  be  hence  dis- 
missed, with  his  reasonable  costs  and  charges, 
on  this  behalf  most  wrongfully  sustained." 
And  havine  such  a  decree  on  the  present  qase, 
he  cannot  have  a  more  favorable  one. 

It  is  true  that  the  petition  for  the  appeal  in 
this  case  prays  only,  "that  so  much  of  such 
parts  of  said  decree,  as  declares,  orders,  ad- 
judges and  decrees  as  follows,  to  wit:  'And  it 
465*]  appearing  *to  the  said  court  that  the 
said  Henry  Burden  was  the  first  inventor  of  the 
improvement,'  etc.,  may  be  reversed,  and  that 
the  appellants  may  be  restored  to  all  things 
which  they  have  lost  by  reason  thereof." 
774 


But  the  matter  complained  of  forma  no  pwt 
of  «the  decree  of  the  court  below. 

It  shows  only  that  the  judge,  in  reciting  the 
inducement  or  reasons  for  entering  a  decree  in 
favor  of  the  respondents  below,  was  of  opinion 
that  they  were  entitled  to  such  decree,  be- 
cause they  had  succeeded  in  establishing  one 
only  of  the  two  defenses  alleged  in  their  an- 
swer. It  is  the  opinion  of  the  court,  on  a  ques- 
tion of  fact  involved  in  the  case,  but  not  af- 
fecting the  decree.  If  the  decree  be  correct, 
the  party  in  whose  favor  it  is  given  has  no 
right  to  complain;  yet  his  appeal  prays  that  it 
'*may  be  reversed,  and  the  appellants  restored 
to  all  things  which  they  have  lost  by  reason 
thereof;"  and  the  record  shows  they  have  lost 
nothing. 

If  the  decree  be  reversed,  according  to  the 
prayer  of  the  appellants,  the  court  must  neces- 
sarily enter  a  decree  for  the  complainants  be- 
low. This  would,  probably,  not  meet  the 
views  of  the  appellants.  They  have  put  them- 
selves in  the  anomalous  position  either  of  ask- 
ing for  the  afiirmance  of  the  decree  from  which 
they  have  appealed,  or  of  requesting  this  court 
to  reverse  a  decree  in  their  favor,  and  send 
back  the  record  to  the  court  below,  with  di- 
rections to  enter  the  very  same  decree,  but  to 
assign  other  reasons  for  it.  The  court  were  not 
bound  to  i^ve  any  reasons  for  their  decree. 
The  law  gives  the  party  aggrieved  an  appeal 
from  a  final  decree  of  an  inferior  court.  But 
it  does  not  give  the  party  who  is  not  aggrieved 
an  appeal  from  a  decree  in  his  favor,  because  the 
judge  has  given  no  reasons,  or  recited  insuf- 
ficient ones  for  a  judgment  admitted  by  the  ap- 
pellant to  be  correct. 

There  is  a  part  of  the  history  of  this  case 
which  does  not  appear  on  the  record;  but  being 
known  to  the  court,  and  assumed  by  counsel  on 
both  sides  to  make  part  of  the  case,  it  will  be 
necessary  to  notice  the  case  under  that  aspect. 

The  decree  in  favor  of  the  appellants,  which 
is  now  appealed  from,  has  already  been  before 
this  court  on  an  appeal  by  the  complainant  be- 
low. The  parties  were  then  fully  heard,  the 
decree  of  tne  Circuit  Court  reversed,  and  the 
case  remanded  for  further  proceedings.  It  is 
reported  in  14  How.  194.  It  appears,  there- 
fore, that  there  is  no  such  decree  as  that  which 
is  now  complained  of.  The  decree  of  the  Cir- 
cuit Court  has  been  entirely  annulled,  reversed, 
and  set  aside  by  this  court.  Before  that  was 
done,  the  appellants  had  a  full  hearing  on  every 
point  of  defense  set  up  in  their  answer.  The 
court  below  had  decided*thatthedefen- [M66 
dant  had  a  good  defense  under  his  plea  of  license, 
but  not  under  the  plea  that  Burden  was  not  the 
first  inventor  of  the  patented  ipachine.  This 
court  has  decided,  that  the  appellant's  defense 
was  insufiicient  on  both  pleas.  The  language  of 
the  court  is  (14  How.  208),  "That  the  defendudts 
have  failed  to  prove  that  Burden  was  not  such 
first  inventor;  and  in  our  opinion  the  evidence 
given  by  them  on  that  point  rather  serves  to  es- 
tablish the  originality  of  the  invention  than  to 
impair  it.  The  appellants  stand  upon  the  pat- 
ent, as  the  first  which  was  granted  for  the  bend- 
ing lever;  and  they  may  well  do  so,  until  other 
evidence  than  that  in  this  record  shall  be  given 
to  disprove  its  originality." 

It  is  plain,  therefore,  that  under  the  guise  of 
an  appeal  from  the  decree  of  the  Circuit  Court, 
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which  may  be  committed  against  the  laws  of 
the  United  States  in  any  town,  settlement, 
471*]  'or  territory,  belonging  to  any  Indian 
tribe  in  amity  with  the  United  States,  of  which 
any  other  district  court  of  the  United  States 
may  have  jurisdiction." 

Section  15  of  this  Act  of  1802,  like  the  Act 
of  1834,  gave  the  jurisdiction  of  offenses  com- 
mitted against  its  provisions  to  the  Territorial, 
Circuit,  and  other  Courts  of  the  United  States, 
in  each  district  in  which  the  offenders  should 
be  apprehended,  or  into  which,  agreeably  to 
the  provisions  of  the  Act,  they  should  be  brought 
for  trial.  By  sec.  19,  persons  apprehended  in 
the  Indian  country  were  to  be  taken  into  one 
of  the  three  adjoining  States  or  districts  for 
trial.  If  apprehended  in  any  district,  they 
were,  by  sec.  17,  to  be  tried  there. 

By  Act  of  March  3,  1837  (  5  Stat,  at  Large, 
176),  the  districts  of  Alabama,  Mississippi,  and 
Arkansas,  and  the  Eastern  District  of  Louisi- 
ana, were  erected  into  the  ninth  circuit;  and 
provision  being  made  for  holding  a  circuit 
court  at  Little  Rock,  it  was  further,  by  the  third 
section,  provided,  that  so  much  of  any  Act  or 
Acts  of  Congress  as  veste^  in  sundry  district 
courts,  including  that  of  Arkansas,  "the  power 
and  jurisdiction  of  Circuit  Courts"  should  be, 
and  was  thereby  repealed,  and  like  jurisdiction 
was  given  to  the  Circuit  Court  of  Arkansas  as 
to  other  circuit  courts,  and  to  the  District  Court 
of  Arkansas  as  to  other  District  Courts. 

Under  these  Acts  it  was  held  by  the  Circuit 
CoMTt  for  the  District  of  Arkansas,  in  1842,  I 
think — ^present,  Mr.  Justice  Daniel  and  the  Hon- 
orable Benjamin  Johnson,  District  Judge — 
that  the  Court  had  no  jurisdiction  as  to  offenses 
committed  in  the  Indian  coimtry. 

By  Act  of  August  23,  1842  (5  Stat,  at  Large, 
517),  concurrent  jurisdiction  with  the  Circuit 
Court  was  given  to  the  District  Courts  in  prose- 
cutions for  offenses  not  capital. 

And  by  Act  of  June  17,  1844  (a  few  days  be- 
fore the  day  on  which  the  offense  in  this  case 
is  charged  in  the  indictment  to  have  been  com- 
mitted ) ,  (5  Stat,  at  Large,  680) ,  the  courts  of  the 
United  States  in  and  for  the  District  of  Arkan- 
sas were  vested  with  the  same  power  and  juris- 
diction, to  hear,  try,  determine  and  punish,  all 
crimes  committed  within  the  Indian  country 
designated  in  the  24th  section  of  the  Intercourse 
Act  of  June  30,  1834,  and  therein  and  thereby 
annexed  to  the  Territory  of  Arkansas,  as  were 
Tested  in  the  courts  of  the  United  States  for 
thjtt  Territory  before  it  became  a  State;  and 
the  Act  went  on  to  declare:  "That  for  the  sole 

Eurpose  of  carrying  this  Act  into  effect,  all  that 
ndian  territory  heretofore  annexed  by  the  said 
24th  section  of  the  Act  aforesaid  to  the  Terri- 
tory of  Arkansas,  be,  and  the  same  hereby  is 
annexed  to  the  State  of  Arkansas." 

Under  this  Act  the  Circuit  Court  assumed 
4  72*]  jurisdiction  of  'offenses  committed  in 
the  Indian  country;  and  among  other  indict- 
ments, this  was  found. 

But  on  the  3d  of  March,  1851,  a  new  Act 
passed  (9  Stat,  at  Large,  594),  by  which  it  was 
enBJkiedf  Sec.  1.  "That  from  and  after  the  pas- 
sage of  this  Act,  the  counties  of  Benton,  Wash- 
ington, Crawford,  Scott,  Polk,  Franklin,  John- 
son, Bi^tdison,  and  Carroll,  and  all  that  part  of 
the  Indian  country  lying  within  the  present  ju- 
dicial district  of  Arkansas,  shall  constitute  a 
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new  judicial  district,  to  be  styled  'The  West- 
em  District  of  Arkansas;'  and  the  residue  of 
said  State  shall  be  and  remain  a  judicial  district, 
to  be  styled  The  Eastern  District  of  Arkan- 
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sas. 

By  sec.  2  of  this  singularly  worded  Act,  "the 
Judge  of  the  District  Court  of  Arkansas"  is 
directed  to  hold  two  terms  "of  said  Court"  in 
each  year,  at  Van  Buren,  in  Crawford  County, 
and  special  and  adjourned  sessions  when  needed. 

By  sec.  3  it  is  provided,  that  "the  District 
Court  of  the  United  States  for  the  Western 
District  of  Arkansas,  hereby  established,"  shall 
have,  besides  District  Court  jurisdiction,  "with- 
in the  limits  of  its  respective  district,"  circuit 
court  jurisdiction,  except  in  cases  of  appeals  and 
writs  of  error,  and  proceed  like  a  Circuit  Court 
with  right  of  appeal  to  the  Supreme  Court. 

By  sec.  4  a  marshal  and  distript  attorney  "for 
said  Western  District  of  Arkansas,"  were  pro- 
vided for,  and  the  District  Judge  was  empow- 
ered to  appoint  a  clerk  "of  said  Court  hereby 
established." 

Since  the  passage  of  this  Act,  and  the  estab- 
lishment of  the  District  Court  for  the  Western 
District  of  Arkansas,  that  Court  has  taken  ju- 
risdiction of  indictments  found  there  for  cap- 
ital offenses  committed  in  the  Indian  country 
prior  to  the  passage  of  the  Act,  and  has  tried, 
convicted  and  sentenced  the  parties,  and  had 
them  executed. 

And  at  the  same  time  a  Circuit  Court  for  the 
Eastern  District  of  Arkansas  has  been  opened 
and  held,  succeeding  to  the  business  of  the  Cir- 
cuit Court  for  the  District  of  Arkansas,  and  the 
cases  pending  there  when  the  Act  passed  hiad 
been  proceeded  in  as  still  in  the  same  court. 
Persons  have  been  tried  for  offenses  committed 
in  the  Indian  country,  and  upon  indictments 
found  in  the  Circuit  Court  for  the  District  of 
Arkansas,  prior  to  the  passage  of  the  Act  of 
1851;  and  one,  convicted  of  manslaughter,  is 
still  imprisoned  und^  the  sentence.  But  in  the 
case  of  Dawson,  the  question  of  jurisdiction  was 
formally  raised,  and  comes  up  here  for  consid- 
eration. 

At  common  law,  in  criminal  cases,  the  venue 
was  local,  and  matter  of  substance  affecting  the 
jurisdiction  and  power  of  the  grand  jury,  who 
were  to  find  the  indictment  or  make  the  pre- 
sentment, as  well  as  of  the  court  who  were  to 
try  the  cause  and  carry  into  effect  the  law.  1 
Chitty,  Cr.  Law,  177,  190. 

*  (After  examining  the  English  au-  [*473 
thorities  upon  this  point,  the  counsel  proceeded 
to  the  American.) 

One  of  the  grounds  of  complaint,  set  forth 
in  the  Declaration  of  Independence  against  the 
English  King,  was  "for  transporting  us  beyond 
seas  to  be  tried  for  pretended  otlenses." 

After  the  Constitution  was  framed,  it  did  not 
seem  to  the  states  and  people  that  the  rights 
of  the  citizen  were  sufficiently  guarded  by  the 
provision  which  gave  Congress,  where  an  of- 
fense was  not  committed  within  any  state,  the 
power  to  direct,  as  well  after  as  before  the  of- 
fense was  committed,  at  what  place  the  trial 
should  be  had.  The  objections  to  this  were  ob- 
vious. In  every  case  where  an  offense  was  com- 
mitted beyond  the  limits  of  a  state,  as  on  the 
high  seas  or  in  a  territory,  Congress  might  vir- 
tually decide  the  case  against  the  accused  by 
directing  that  he  should  be  tried  in  a  remote  or 
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unfriendly  district.  If  the  offense  were  a  politi- 
cal one,  especially,  this  was  a  power  dangerous 
and  odious  in  the  extreme.  The  sixth  article 
of  the  amendments  wisely  took  away  this  whole 
power,  and  provided  that  the  trial  of  all  crim- 
inal prosecutions  should  be  by  an  impartial 
jury  of  the  state  and  district  wherein  the  crime 
should  have  been  committed,  and  required  that 
such  district  should  have  been  previously  as- 
certained by  law.  It  is  obvious  that  the  phrase 
means,  previously  to  the  commission  of  the  of- 
fense, because,  if  Congress  could  create  or  as- 
certain the  district  after  its  commission,  that 
was  continuing  their  power  to  direct  the  trial 
to  be  had  at  whatever  place  they  might  think 
most  apt  and  fit  for  the  particular  case. 

It  will  occur  to  everyone,  that  it  would  be 
intolerable  if  a  power  existed  by  which,  if  a 
man  committed  an  offense  in  Oregon  or  Flori- 
da, Congress  might,  in  order  to  strike  him  down 
with  perfect  certainty,  attach  the  particular 
place  where  he  committed  the  offense  to  the 
District  of  Maine,  so  as  to  carry  him  to  Port- 
land for  trial;  retaining,  of  course,  the  power 
to  sever  again  from  the  district  the  country  so 
attached,  so  soon  as  the  political  or  other  of- 
fender should  be  immolated,  and  the  ends  of 
public  or  party  vengeance  attained. 

And  it  will  also  occur,  that  it  would  be 
equally  dangerous  to  concede  to  Congress  a 
power,  when  an  offense  has  been  committed, 
to  sever  the  particular  place  at  which  it  was 
committed  from  the  district  of  which  it  then 
formed  a  part,  and  so,  disenabling  the  coiui;  to 
send  beyond  its  district  for  jurors,  utterly  de- 
prive the  accused  of  the  right  to  a  jury  of  the 
vicinage. 

It  was  not  intended  by  the  amendment  to 
leave  the  rights  of  the  accused  to  be  settled  by 
the  caprice  or  hostility  of  Congress,  and  by 
laws  enacted  on  the  spur  of  the  moment,  to 
474*)  suit  the  "particular  occasion,  reach  the 
particular  case,  and  strike  the  particular  in- 
dividual. 

The  amendment  is  therefore  peremptory. 
No  man  can  be  tried,  under  any  circum- 
stances, elsewhere  than  in  the  state  or  district 
where  he  committed  the  offense.  Nor  can  new 
districts  be  created,  ad  libitum,  after  the  offense 
Is  committed,  to  carry  the  trial  to  whatever  re- 
,  mote  point  Congress  may  please,  for  reasons  of 
prejumce,*  ill  will  or  favoritism,  in  order  to 
acquit  or  convict,  as  inward  feeling  or  out- 
ward pressure  may  dictate,  giving  to  the  par- 
ticular party,  at  the  option  of  Congress,  friendly 
or  unfriendly  juries  and  judges,  and  allowing 
or  taking  from  him  a  jury  of  his  vicinage. 
Such  a  power,  in  a  free  country,  would  be  in- 
tolerable. Congress  could  acquit  or  condemn 
at  its  pleasure.  The  district  within  which  the 
crime .  was  committed  must  have  been  pre- 
viously ascertained  by  law.  Thus,  and  thus 
only,  will  a  possibility  of  special  legislation  for 
the  particular  case  be  avoided,  and  this  power 
of  attainder  in  disguise  taken  away. 

There  have  never  been  but  two  districts  in 
which  it  could  be  said  that  the  offence  in  this 
case  was  committed.  The  Eastern  District  of 
Arkansas  is  limited  to  certain  specified  counties 
of  the  State;  and  it  is  not  the  district  within 
which  the  offense  was  committed.  It  was  com- 
mitted in  the  former  District  of  Arkansas,  and 
in  what  now  forms  a  part  of  the  Western  Dis- 
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trict  of  Arkansas.  If  Dawson  is  now  tried  In 
the  Eastern  District,  certainly  he  is  not  tried 
in  the  district  within  which  he  committed  the 
offense. 

The  notion  upon  which  the  claim  to  juris- 
diction appears  to  rest  is,  that  the  Circuit  Court 
for  the  Eastern  District  is  either  the  same  court 
as  the  former  Circuit  Court  for  Arkansas,  or  Its 
successor;  but  so  is  the  District  Court  for  the 
Western  District  its  successor;  for  the  judge  of 
the  District  Court  of  Arkansas  is  to  hold  two 
terms  of  said  court  at  Van  Buren. 

This  idea  does  not  even  sound  the  question, 
to  see  how  deep  it  is.'  To  create  a  Circuit  or 
District  Court,  and  confer  upon  it  all  power  to 
pimish  crimes  within  the  power  of  Congress 
to  bestow,  would  be  wholly  unavailing,  until 
the  territory  was  defined  within  whose  limits  its 
jurisdiction  should  operate.  No  jurisdiction 
whatever  could  be  exercised  until  a  district  was 
established  and  defined.  The  continued  ex- 
istence of  the  court  avails  nothing,  if  its  juris- 
diction is  compressed  into  narrower  territorial 
limits.  Its  power  shrinks  within  these  limits  at 
once.  If  the  particular  place  in  which  the  of- 
fense was  committed  is,  after  the  commission 
of  the  offense,  severed  from  the  district,  or  left 
outside  of  the  jurisdiction  by  the  process  of 
compression,  and  the  offense  is  still  tried  in  the 
court  whose  jurisdiction  is  so  "nar-  ["475 
rowed,  the  offense,  we  mav  admit,  would  be 
tried  in  the  same  court  as  if  it  had  been  tried 
there  before  the  excision  of  territory;  but  the 
fact  still  remains,  that  it  will  not  be  tried  in 
the  district,  previously  ascertained  by  law,  in 
which  the  offense  was  committed. 

It  is  said  that  it  is  the  district  in  which  the 
offense  was  committed.  That  is  not  so,  be- 
cause it  is  a  new  and  different  district  alto- 
gether; the  district  in  which  the  offense  was 
committed  no  longer  exists,  but  two  new  dis- 
tricts exist  in  lieu  of  it.  It  might  as  well  be 
said  that  if  you  sever  a  man  in  the  middle,  he 
still  exists.  Suppose,  however,  that  the  Act 
had  merely  taken  off  from  the  Arkansas  Dis- 
trict the  Indian  country,  and  left  the  former 
district  to  stand  with  its  old  name,  still  the  Ar- 
kansas District,  as  it  was  before — ^totus  teres 
atque  rotundus — still,  although  the  Arkansas 
District,  it  would  not  be  the  district  in  which 
the  offense  was  committed.  If  you  cut  off  a 
man's  hand,  the  man  remains,  identical  and  one, 
as  before;  because  the  man,  the  individual,  the 
me,  is  something  different  and  distinct  from 
each  of  his  members.  You  may  even  imagine 
that  a  particular  faculty  or  part  of  the  soul 
could  be  cut  away,  and  yet  the  residue  would 
continue  the  identical  individual  which  existed 
before. 

But  if  you  cut  a  tract  of  land  or  country 
in  two,  you  may  call  one  half  by  the  name 
previously  borne  by  the  whole,  and  for  some 
purposes  it  mav  be  the  same  tract  of  country ; 
but  for  others  it  is  not  so.  Take  from  Arkan- 
sas a  county,  or  half  a  dozen  counties,  and  in 
many  senses  the  residue  would  be  the  same 
Arkansas  that  existed  before.  Suits  in  her  favor 
would  not  abate,  nor  her  contracts  be  annulled » 
because  the  sovereignty  or  municipal  corpora- 
tion which  constitutes  the  State  does  not  lose 
its  individuality  by  parting  with  a  portion  of 
its  territory. 

But  the   word  "district"  does  not  mean   m 
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aorporation,  or  a  being,  but  a  mere  tract  and 
extent  of  country;  and  when  it  is  divided,  one 
half  of  it  is  no  more  the  same  district  that  ex- 
isted before  than  the  other  is.  A  half  is  not 
the  whole;  nor  can  two  halves  continue  to  be 
each  the  previous  whole. 

This  may  be  made  more  plain,  and  the 
fallacy  of  the  notion  more  striking,  by  reflect- 
ing that  it  operates  both  ways;  and  if  the  dis- 
trict remains  the  same  when  part  of  its  territory 
is  cut  away,  so  it  would  if  a  vast  extent  of 
new  territory  was  added.  Suppose  CJongress 
had  chosen  to  annex  the  Indian  country  to  the 
District  of  Columbia,  the  argument  would  be 
thus:  the  crime  was  committed  at  the  Creek 
agency;  that  is  now  made  part  of  the  District 
of  Columbia  by  annexation.  The  District  of 
Columbia  is  a  corporation,  one  and  identical, 
the  same  now  as  before;  consequently,  it  is  the 
47  6*]  District  of  Colimibia  in  which  "the 
offense  was  committed.  On  the  other  hand, 
it  could  be  said  the  offense  was  committed  in 
the  District  of  Arkansas;  the  place  where  it 
was  committed  no  longer  forms  part  of  that 
District;  but  the  fact  still  remains,  that  the 
crime  was  committed  in  the  District  of  Arkan- 


All  the  reason  of  the  thing  would  be  in  favor 
of  the  District  of  Columbia;  because  the  locus 
of  the  offense  now  forming  part  of  that  dis- 
trict, the  accused  might  have  a  jiu-y  of  the 
vicinage;  while,  Mf  tried  in  the  maimed  dis- 
trict of  Arkansas,  he  could  not. 

The  truth  is,  that  the  continued  existence 
and   identity  of  the  metaphysical  ens,  called 
district,  territory,  state,  or  of  that  other  called 
the  court,  has  nothing  to  do  with  the  question. 
If    it  has,  the  right   guaranteed  amounts   to 
nothing.     The  trial  is  to  be  in  the  district 
where  the  offense  was  committed,  in  order  that 
the  party  may  have,  if  not  the  reality,  at  least 
the  possibility  or  fiction  of  a  right  to  a  jury  of 
the  vicinage.    A  constitutional  provision,  with- 
out a  reason  for  it,  would  be  a  monster.    The 
right  is  one  that  continues  to  the  trial;  it  is, 
indeed,  a  right  of  the  trial.    The  right  is,  that 
the  identical  place,  and  fixed  solid  ground,  or 
unstable  water,  where  the  offense  was  commit- 
ted, shall  then  be  within  the  district  in  which 
the  party  is  to  be  tried.    If  there  is  any  dis- 
trict in  which  this  person  could  now  be  tried, 
it  is  the  Western  District  of  Arkansas.    The 
only   way  to  avoid  the  difficulty  would  have 
been,  as  the  cases  we  have  cited  show,  for  Con- 
gress to  have  declared  the  old  district  to  con- 
tinue, with  its  original  territorial  extent,  for  all 
the  purposes  of  this  and  similar  cases. 

The  courts  of  the  United  States  have  no  ju- 
risdiction, as  to  crimes,  except  such  as  is  ex- 
pressly conferred  by  statute.  In  such  cases, 
they  have  no  implied  powers,  nor  any  derived 
from  the  common  law.  Hudson  v.  Goodwin, 
T  Oanch,  32;  United  States  v.  Worrall,  2  Dall. 
.384;  United  States  v.  Coolidge,  1  Wheat.  415;  1 
Kent,  337-339;  United  States  v.  Bevans,  3 
Wheat.  336. 

And  it  is  equally  indispensable  that  the  law 
should  put  the  place  where  the  crime  occurs 
within  the  jurisdiction  of  the  court  which  is  to 
trv  the  case.  United  States  v.  McGill,  4  Dall. 
426;  United  States  v.  Bevans,  3  Wheat.  336; 
Ex -parte  Bollman  and  Swart  wout,  4  Cranch,  76, 
131 ;  United  SUtes  v.  Wiltberger,  6  Wheat.  76. 
14  Xi.  eO. 


It  is  a  well -settled  principle,  that,  where  a 
statute  creating  an  offense  is  repealed,  and  no 
provision  is  made  for  carrying  forward  prose- 
cutions commenced  under  it,  all  such  prosecu- 
tions are  absolutely  ended  with  the  repeal  of 
the  law. 

Such  was  decided  to  be  the  effect  of  the  Act 
repealing  the  'Bankrupt  Act  of  1803,  [•477 
in  United  States  v.  Passmore,  4  Dall.  372. 

And  the  same  decision  was  made  in  Miller's 
case,  1  W.  Bl.  451.  No  proceedings  are  piu:- 
suable  under  a  repealed  statute,  which  com- 
menced before  the  repeal. 

These  decisions,  and  others  to  which  we 
shall  refer,  do  not  proceed  upon  any  peculiar 
principle  especially  applying  to  penalties  im- 
posed by  repealed  Acts,  or  to  the  destruction 
of  the  criminal  character  of  acts  done  before 
the  repeal,  but  upon  a  broad  general  principle 
of  universal  application. 

And  that  pnnciple  is  simply  that  stated  by 
Lord  Tenterden,  in  Surtees  v.  Ellison,  9  Bam. 
&  Cress.  752,  where  he  said:  "It  has  been  long 
established  that,  when  an  Act  of  Parliament  is 
repealed,  it  must  be  considered,  except  as  to 
transactions  passed  and  closed,  as  if  it  had 
never  existed.  That  is  the  general  rule;  and 
we  must  not  destroy  that  by  indulging  in  con- 
jectures as  to  the  intention  of  the  Legislature. 
We  are  therefore  to  look  at  the  Statute  6  Geo. 
IV.,  ch.  16,  as  if  it  were  the  first  that  had  ever 
been  passed  on  the  subject  of  bankruptcy." 
His  Lordship  felt  the  pressure  of  the  conse- 
quences of  the  decision,  but  the  law  was  too 
well  settled  to  be  disregarded;  and  he  added: 
"It  is  certainly  very  unfortunate,  that  a  stat- 
ute of  so  much  importance  should  have  been 
framed  with  so  little  attention  to  the  conse- 
quences of  some  of  its  provisions.  It  is  said 
that  the  last  will  of  a  party  is  to  be  favorably 
construed  because  the  testator  is  inops  consilii. 
That  we  cannot  say  of  the  Legislatiure;  but  we 
may  say  that  it  is  'magnas  inter  opes  inops.'" 
See,  also,  Dwarris  on  Statutes,  673,  676. 

The  coimsel  then  proceeded  to  examine  other 
analogous  principles,  which  there  is  not  room 
to  insert. 

Mr.  Gushing  (Attorney -General)  insisted  that 
the  Act  of  3d  March,  1851,  has  not  taken  away 
the  jurisdiction  of  the  Circuit  Court  to  hear 
and  determine  the  said  indictment  then  found 
and  pending. 

The  said  Act  of  3d  March,  1851,  did  not 
create  a  new  Circuit  Court.  It  created  a  new 
District  Court,  having  the  ordinary  powers  of 
the  District  Court  of  the  United  States  within 
the  territory  assigned  to  it,  with  an  anomalous 
increase  of  jurisdiction;  but  it  left  the  then  ex- 
isting Grcuit  Court  unrepealed,  in  being  and 
activity. 

The  general  powers  of  the  then  existing  Cir- 
cuit Court  remained  unimpaired  as  to  cases 
begun  and  pending;  its  future  jurisdiction  was 
limited  to  cases  originating  within  a  smaller 
territorial  district.  The  territory  within  which 
the  Circuit  Court  then  existing  should  exercise 
its  powers  over  new  suits  'and  prose-  ['478 
cutions  thereafter  to  be  instituted,  was  les- 
sened; but  the  powers  which  belonged  to  it  as 
a  circuit  court,  and  as  common  to  all  the  other 
Circuit  Courts  of  the  United  States  were  not 
diminished. 

The  general  rule  is,  that  where  the  jurisdic 
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tion  of  a  court  over  the  subject  matter  has  once 
vested,  it  is  not  devested  by  a  subsequent 
change  of  circumstance.  United  States  v. 
Myers,  2  Brock.  516;  Morgan  v.  Morgan,  2 
Wheat.  290;  Mollan  v.  Torrance,  9  Wheat.  637; 
Clarke  v.  Matthewson,  12  Pet.  165. 

Thus,  where  the  complainants,  being  citizens 
of  a  state  other  than  Kentucky,  sued  citizens  of 
the  State  of  Kentucky  in  the  Circuit  Court  of 
the  United  States  for  the  Kentucky  District, 
and  pending  the  suit  one  of  the  complainants 
voluntarily  removed  to,  and  became  a  citizen 
of,  the  State  of  Kentucky,  the  Supreme  Court 
of  the  United  States  decided  unanimously 
"that  the  jurisdiction  of  the  court  having  once 
Tested,  was  not  devested  by  the  change  of  resi- 
dence of  either  of  the  parties.*'  Morgan's  Heirs 
V.  Morgan,  2  Wheat.  293,  297. 

There  are  no  words  in  the  Act  of  1851  to  gire 
it  a  retrospective  effect,  to  make  it  retroact 
upon  pending  suits  and  prosecutions,  rightfully 
commenced  in  the  pre-existing  and  continuing 
Circuit  Court.  To  give,  by  implication,  a  re- 
trospective effect  to  the  newly  created  District 
Court,  whereby  to  devest  a  pre-existing  and 
continuing  superior  Circuit  Court  of  its  cog- 
nizance over  suits,  actions  and  prosecutions 
rightfully  begun  therein,  and  undetermined, 
would  violate  the  rules  of  just  construction 
and  right  reasoning. 

Heretofore  when  a  Circuit  Court  has  been  es- 
tablished within  a  district  wherein  only  a  Dis- 
trict Court  had  been  established  with  the  powers 
of  a  District  Court  and  of  a  Circuit  Court,  in 
order  to  devest  the  District  Court  of  its  cog- 
nizance of  cases  pending,  which  belonged 
to  the  proper  cognizance  and  jurisdiction  of  a  Cir- 
cuit Court,  and  transfer  them  into  the  newly 
created  Circuit  Court,  or  when  new  courts 
have  been  established,  whether  Circuit  Courts 
or  District  Courts,  and  it  was  intended  by  the 
Congress  of  the  United  States  to  transfer  cases 
pending  in  the  old  or  pre-existing  courts  into 
the  newly  created  courts,  there  to  be  heard, 
tried  and  determined,  it  has  been  deemed  nec- 
essary and  proper  to  employ  express  and  posi- 
tive enactments  to  effect  such  purposes,  and 
they  have  been  used  invariably  to  that  end. 

Thus  in  the  Act  of  Congress  of  13th  Febru- 
ary, 1801  (2  Stat,  at  Large,  89),  two  sections, 
viz:  sees.  20  and  24,  were  introduced  as  spe- 
cially applicable.  This  Act  was  repealed  by  8th 
March,  1802  (2  Stat,  at  Large,  132),  and  the 
preceding  judicial  system  re-instated,  and  sec- 
tions 4  and  5  introduced  to  provide  for  the  case. 
479»]  'The  Act  of  24th  February,  1807  (2 
Stat,  at  Large,  420),  established  Circuit  Courts 
and  abridged  the  jurisdiction  of  the  District 
Courts  in  the  District  of  Kentucky,  Tennessee, 
and  Ohio,  and  sec.  3  provided  for  the  transfer 
of  cases 

The  Act  of  April  20th,  1818  (3  Stat,  at  Large, 
462),  divided  Pennsylvania  into  two  districts, 
and  sections  4  and  6  provided  for  the  transfer 
of  cases. 

The  Act  of  March  10th,  1824,  4  Stat,  at 
Large,  9),  divided  Alabama  into  two  districts, 
and  sec.  6  made  the  necessary  provisions. 

The  Act  of  3d  March,  1837  (5  Stat,  at  Large, 
176),  erected  twelve  new  Circuit  Courts.  The 
third  and  fourth  sections  provided  for  this  case. 

In  these  six  statutes,  last  quoted,  we  have  ex- 
amples of  two  classes,  relative  to  the  divisions 
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of  districts  and  the  establishment  of  conrta 
therein:  one  class  containing  enactments  for 
transferring  cases,  begun  and  pending  in  one 
District  Court,  to  another  District  cSurt,  es- 
tablished in  a  part  of  the  territory  formerly 
composing  one  district;  the  second  class  con- 
taining express  provisions  to  take  away  the  ju- 
risdiction of  District  Co\u*ts,  acting  as  Circuit 
Courts,  over  cases,  civil  and  criminal,  begun 
and  pending  in  such  inferior  District  Courts, 
and  to  transfer  the  cognizance  thereof  to  the 
superior  Circuit  Courts  newly  established  in 
the  same  districts. 

If  positive  enactments  were  necessary  and 
proper  to  devest  the  jurisdiction  of  inferior 
District  Courts  over  causes,  actions  and  pleas 
rightfully  begun  and  pending  therein,  axui  to 
transfer  the  cognizance  thereof  to  superior 
Circuit  Courts  newly  established  in  the  same  dis- 
tricts, a  fortiori,  express  and  positive  enact* 
ment  would  be  necessary  to  devest  the  juris- 
diction of  a  superior  Cowrt  over  cases  rightfully 
begun  and  pending  therein,  and  to  transfer  the 
cognizance  thereof,  from  such  existing  contin- 
uing Superior  Court,  to  an  inferior  Distriet 
Court  newly  established  within  the  same  terri- 
tory which  composed  the  district  when  the  pro- 
ceeding was  instituted  in  the  Circuit  Court. 

We  have  examples  of  legislation  by  Congress 
by  which  new  judicial  districts  have  been 
formed  out  of  the  old,  with  total  silence  as  to 
the  cognizance  of  actions  or  j^rosecutions  pend* 
ing  in  the  old,  viz.: 

The  Act  of  April  9th,  1814  (3  Stat,  at  Large, 
120),  and  the  Act  of  February  21st,  182$ 
(3  Stat,  at  Large,  726).  In  these  Acts,  cases 
were  left  to  be  heard,  tried  and  determined 
under   the   general   rule   that   when   once   the 

i'urisdiction  of  a  court  has  rightfully  attached 
►y  action,  writ  or  prosecution,  instituted,  it  is 
not  devested  by  change  of  circumstances,  by 
mere  implication,  or  otherwise  than  by  express 
enactment. 

•The  two  Acts  of  May  26th,  1824,  [♦480 
4  Stat,  at  Large,  50,  and  May  26th,  1824,  14 
Stat,  at  Large,  48,  took  away  certain  coun- 
ties and  attached  them  to  another  district,  and 
no  special  provision  was  thought  necessary  re- 
specting cases  then  pending. 

Furthermore,  we  have  examples  of  the  legis- 
lation of  the  Congress  of  the  United  States  in 
dividing  one  judicial  district,  in  the  States  of 
North  Carolina,  into  three  judicial  districts; 
thereafter,  in  consolidating  the  three  into  one, 
and  afterwards  in  dividing  that  one  into  three 
judicial  districts,  viz.: 

The  Act  of  the  9th  June,  1794,  1  Stat,  at 
Large,  396;  the  Act  of  3d  March,  1797,  1  SUt. 
at  Large,  518;  the  Act  of  29th  April,  1802,  t 
Stat,  at  Large,  156.  In  these  Acts  there  are 
provisions  that  there  shall  be  no  failure  of  jus- 
tice by  abatement  or  discontinuance  of  tlie 
process  or  lapse  of  jurisdiction. 

The  Act  of  3d  April,  1794,  1  SUt.  at  Large^ 
352,  transfers  jurisdiction  from  one  court  to 
another  and  provides  for  the  trial  of  cases. 

The  various  Acts  of  Congress  for  dividing 
judicial  districts,  and  for  ta^ng  off  territ<»i6S 
or  counties  from  one  judiciid  district  and  add- 
ing them  to  another,  and  for  consolidation  of 
judicial  districts  into  one,  and  again  for  divid- 
ing that  one  into  several,  and  for  creating  new 
courts   bv   abolishing  some   pre-existing,   and 
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substituting  others  in  their  stead,  when  com- 
pared each  with  the  others,  evince  beyond 
doubt,  that  the  Iiegislature,  in  framing  those 
statutes,  imderstood  and  acted  upon  the  fol- 
lowing principles  and  rules  of  law,  viz.: 

Ist.  That  to  abolish  the  jurisdiction  of  one 
existing  and  continuing  court  over  any  of  the 
subjects  originally  committed  to  its  cognizance, 
and  to  transfer  such  jiu*isdiction  to  another 
court,  it  was  necessary  and  proper  to  use 
words  aptly  and  clearly  expressive  of  such  in- 
tent. 

2d.  That  when  the  jurisdiction  of  a  court 
had  once  rfghtfully  vested  over  a  cause  begun 
and  pending,  it  was  not  devested  by  change 
of  circumstance,  but  continued  with  the  couH, 
until  plainly  taken  away  by  the  Legislatiu'e,  or 
until  the  court  itself  was  abolished. 

By  these  rules  the  Acts  of  the  LegisTature 
are  to  be  construed.  Otherwise  the  most  un- 
expected, inconvenient,  nay,  calamitous  con- 
sequences would  result,  with  miserable  con- 
fusion of  all  justice. 

If  taking  off  territory  from  one  judicial  dis- 
trict and  adding  to  another  ipso  facto  abrogates 
the  jurisdiction  of  the  coiuts  (district  and  cir- 
cuit) holden  for  such  diminished  district,  over 
cases  then  pending  and  originated  in  such  ter- 
ritory so  taken  from  one  judicial  district  and 
added  to  another,  then  the  people  of  Virginia, 
of  New  York,  and  of  Pennsylvania,  would  have 
been  thrown  into  a  strange  predicament. 
481*1  'The  statutes  before  cited  for  dividing 
the  judicial  districts  in  Virginia,  New  York  and 
Pennsylvania,  respectively,  and  afterwards  for 
diminishing  the  one  and  enlarging  the  other 
in  each  State,  made  no  special  provision  for, 
but  were  silent  as  to,  cases  then  pending.  The 
courts  wherein  they  were  pending,  supposing 
their  jurisdiction  to  have  continued,  went  on  to 
hear  and  determine  them.  But  if  the  doctrine 
now  contended  for  by  the  counsel  for  Dawson 
Is  to  prevail,  the  said  courts  had  no  jurisdic- 
tion; their  decisions  are  absolutely  void,  con- 
fer no  right,  bar  no  right,  and  all  concerned  in 
executing  them  were  trespassers;  for  such  are 
the  consequences  of  decisions  and  sentences  of 
courts  not  having  jurisdiction.  Elliott  v.  Peir- 
sol,  1  Pet.  340;  Wise  v.  Withers,  3  Cranch, 
337;  Rose  v.  Himely,  4  Cranch,  269. 

A  question  arose  upon  the  before-mentioned 
Act  of  1824,  May  26th,  taking  away  certain 
counties  from  the  Eastern  District  of  Pennsyl- 
vania and  adding  them  to  the  western  district, 
in  an  action  of  ejectment  pending  in  the  Cir- 
cuit Court  for  the  District  of  Pennsylvania,  for 
land  lying  in  Union  County,  one  of  the  coun- 
ties so  taken  from  the  eastern  and  added  to  the 
western  district.  The  question  was  made  at 
the  first  sitting  of  the  Circuit  Court  for  the 
District  of  Pennsylvania  after  the  passage  of 
the  Act  of  1824,  whether  the  said  ejectment 
so  instituted  and  pending  at  the  passage  of 
that  Act  should  be  retained  in  the  Circuit 
Court,  or  be  sent  to  the  Western  District  Court, 
acting  as  a  Circuit  Co\u*t.  Upon  argument,  Mr. 
Associate  Justice  Washington  and  Judge  Peters 
decided  that  the  case  should  be  retained;  the 
said  Act  had  not  transferred  it  to  the  west- 
em  district.  Lessees  of  Rhodes  and  Snyder  v. 
Selin,  4  Wash.  C.  C.  726. 

To  combat  this  decision,  the  counsel  for  the 
accused  cites  the  cases  of  Picquet  T.  Swan,  5 
14  li.  ed. 


Mason,  36,  and  Toland  t.  Sprague,  12  Pet. 
300.  The  case  of  Picquet  v.  Swan  is  cited  to 
prove  ''that  title  to  real  estate,  by  the  general 
principles  of  law,  can  be  litigated  only  in  the 
state  where  the  land  lies,  and  where  the  process 
may  go  to  find  and  reach  the  land  and  enforce 
the  title  of  the  party.**  This  extract,  quoted 
by  the  counsel  for  the  accused,  is  connected 
with  the  next  preceding  and  the  next  succeed- 
ing sentence,  to  actions,  in  their  natiure,  "pure- 
ly local;*'  and  immediately  afterwards  Judge 
Story  explains  himself  further,  by  saying,  "col- 
lateral suits  for  other  purposes,  binding  the 
conscience,  or  controlling  the  acts  of  the  party 
personally,  may  be  brought  and  decided  else- 
where." 6  Mason,  42.  The  case  did  not  in- 
volve .the  question  of  a  rightful  jurisdiction 
vested,  and  sought  to  be  devested  by  matter 
subsequent.  It  was  a  case  brought  in  the  fed- 
eral court,  and  District  of  Massachusetts,  by  an 
alien,  against  a  citizen  of  the  United  States, 
then  out  of  the  United  States,  but  late  of  the 
Gty  of  Boston,  by  color  of  the  *state  [*482 
law  and  a  process  called  the  trustee  process,  or 
foreign  attachment,  and  returned  by  the  mar- 
shal that  he  had  attached  the  real  estate  of  the 
defendant  in  the  District  of  Massachusetts, 
summoned  the  supposed  trustees  and  agent  of 
the  defendant.  Swan,  but  that  "the  said  Swan 
has  not  been  an  inhabitant  or  resident  of  this 
district  (Massachusetts)  for  three  years  last 
past."  Such  a  suit.  Judge  Story  decided,  could 
not  be  so  commenced  in  the  federal  court  con- 
trary to  the  federal  law,  although  allowed  by 
the  law  of  the  State  of  Massachusetts. 

In  Penn  v.  Lord  Baltimore,  in  the  High 
Court  of  the  Chancery  of  England,  respecting 
the  title  to  land  in  Maryland,  Lord  Hardwick 
decided  that  it  was  no  objection  to  the  decree 
for  settling  the  right  between  the  parties,  that 
the  land  was  in  Maryland,  and  not  itself  to  be 
reached  by  the  process  of  that  court.  Penn  v. 
Lord  Baltimore,  1  Ves.  464,  466. 

By  the  6th  section  of  the  Act  of  3d  March, 
1797,  1  Statutes  at  Large,  by  L.  &  B.  p.  616, 
chap.  20,  writs  of  execution,  upon  any  judg- 
ment obtained  for  the  use  of  the  United  States 
in  one  state,  may  run  and  be  executed  in  any 
other  state,  or  in  any  of  the  territories  of  the 
United  States.  Subpoenas  for  witnesses  may 
run  from  one  district  to  any  other,  by  Act  of 
March  2,  1793,  Statutes  at  Large,  by  L.  &  B. 
p.  336,  chap.  22,  sec.  6.  And  executions  "up- 
on judgments  or  decrees  obtained  in  any  of 
the  District  or  Circuit  Courts  of  the  United 
States,  in  any  one  state,  which  shall  have  been, 
or  may  hereafter  be,  divided  into  two  judicial 
districts,  may  run  and  be  executed  in  any  part 
of  such  state."  Act  of  20th  May,  1826,  4  Stat- 
utes at  Large,  by  L.  &  B.  p.  184,  chap.  123. 
So  that  the  question  of  jurisdiction  was  not 
involved  in  the  case  of  Picquet  v.  Swan;  but 
only  the  sufficiency  of  the  process  by  foreign 
attachment  against  the  absentee,  not  served 
personally  with  the  process,  to  entitle  the  plain- 
tiff to  judgment  by  default. 

The  case  of  Toland  v.  Sprague,  12  Pet.  300, 
cited  by  the  counsel  of  the  accused,  was  not  a 
case  of  jurisdiction  once  rightfully  vested  and 
sought  to  be  devested  by  matter  subsequent; 
but  a  question  whether,  according  to  the  Acts 
of  Congress,  a  citizen  of  Pennsylvania  could 
commence  a  suit  in  the  Circuit  Court  of  the 
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United  States  for  the  Eastern  District  of 
Pennsylvania,  by  process  of  attachment  of 
property  within  the  State  (as  authorized  by  a 
law  of  the  State),  belonging  to  the  absentee, 
who  was  a  citizen  of  the  State  of  Massachu- 
setts. The  defendant  appeared  and  pleaded  to 
issue,  having  moved  to  quash  the  process.  The 
court  below  rendered  judgment  in  chief  for  the 
plaintiff  for  his  demand.  This  court  decided 
that  the  process  of  attachment  had  issued  im- 
properly; but  as  the  defendant  had  appeared 
and  pleaded  to  issue,  this  court  said: 
483*]  •"Now,  if  the  case  were  one  of  a  want 
of  jurisdiction  in  the  court,  it  would  not,  ac- 
cording to  the  well-established  principles,  be 
competent  for  the  parties  by  any  act  of  theirs 
to  give  it.  But  that  is  not  the  case.  The  court 
had  jurisdiction  over  the  parties,  and  the  mat- 
ter m  dispute;  the  objection  was,  that  the 
?arty  defendant  not  being  an  inhabitant  of 
ennsylvania,  nor  found  therein,  personal  proc- 
ess could  not  reach  him ;  and  that  the  process  of 
attachment  could  only  be  issued  properlv 
against  a  party  under  circumstances  whicn 
subjected  him  to  process  in  personam.  Now, 
this  was  a  personal  privilege  or  exemption 
which  it  was  competent  for  the  party  to 
waive,  .  .  .  and  that  appearing  and  plead- 
ing will  prove  that  waiver."  12  Pet.  330,  331. 
And  thereupon  the  judgment  was  affirmed. 

These  cases  do  not  shake  the  opinion  in 
the  case  of  Rhodes  v.  Selin,  4  Wash.  0.  0.  725. 
The  principle  on  which  it  stands,  that  a  juris- 
diction once  rightfully  vested  is  not  devested 
by  after  circumstances,  but  only  by  express 
transfer  to  some  other  tribunal,  or  by  express 
repeal,  is  sustained  by  the  case  of  Morgan's 
Heirs  v.  Morgan,  2  Wheat.  297;  Tyrell  v.  Roun- 
tree,  7  Pet.  467,  468. 

The  conclusion  in  the  case  of  Rhodes  v.  Selin, 
and  which  is  here  maintained,  is  not  a  novelty 
or  anomalv,  as  seems  to  be  assumed  in  behalf 
of  the  defendant;  it  is  but  a  single  instance 
of  a  general  doctrine  of  statute  construction, 
which  is  this: 

If  part  of  a  defined  territory,  having  func- 
tions or  duties  political,  judicial,  municipal  or 
other;  be  separated  from  it,  either  by  annexa- 
tion to  another,  or  by  being  converted  into  a 
new  political,  judicial,  municipal,  or  other 
entity,  then  the  remaining  part  of  the  ter- 
ritory, or  the  former  public  body,  retains  all 
its  property,  powers,  rights  and  privileges,  and 
remains  subject  to  all  its  obligations  and  duties, 
unless  some  express  provisions  to  the  contrary 
be  made  by  the  Act  authorizing  the  separation. 

The  counsel  for  the  accused  relies  upon  the 
Constitution  of  the  United  States  as  amended, 
for  an  argument  against  the  jurisdiction  of  the 
Circuit  C^urt  of  Arkansas. 

The  Constitution,  in  art.  8,  sec.  2,  provides: 
"The  trial  of  all  crimes,  except  in  cases  of  im- 
peachment/ shall  be  by  jury;  and  such  trial 
shall  be  held  in  the  state  where  the  said  crimes 
shall  have  been  committed;  but  when  not  com- 
mitted within  any  state,  the  trial  shall  be  at 
such  place  or  places  as  the  Congress  may  by 
law  have  directed." 

This  provision  authorized  the  Act  of  Con- 
gress, which  prescribed  that  the  trial  of  the 
crime  charged  in  the  indictment  as  committed 
in  the  Indian  country,  out  of  the  limits  of  any 
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state,  should  be  had  in  the  Circuit  Court  of  Ar- 
kansas. 

The  6th  article  of  the  amendments  to  the 
Constitution,  that  *"the  accused  shall  [*484 
enjoy  the  right  to  a  speedy  and  public  trial,  bjr 
an  impartial  jury  of  the  state  and  distru^ 
wherein  the  crime  shall  have  been  committed, 
which  district  shall  have  been  previously  ascer- 
tained by  law,"  does  not  conflict  with  the  law 
for  defining  the  place  and  district  for  the  trial 
of  Dawson.  He  committed  the  crime  in  no  state. 
He  was  indicted  within  a  district  defined  and 
ascertained  by  law  before  the  crime  itself  was 
committed;  therefore  within  the  letter  and 
within  the  spirit  and  meaning  of  the  Constitu- 
tion, howsoever  the  words — ^**which  district 
shall  have  been  previously  ascertained  by  Law^ 
— may  be  construed  to  mean  before  the  crime 
was  committed,  or  before  the  trial.  The  Con- 
stitution does  not  intend  that  crimes  committed 
by  citizens  of  the  United  States  on  board  of 
our  vessels  on  the  high  seas,  or  out  of  any 
state,  or  in  the  Indian  nations  and  tribes  with- 
in the  United  States,  should  go  unpunished. 

This  amendment  of  the  Constitution  applies 
only  where  the  offense  has  been  committal  in 
a  state.  Then  the  trial  must  be  in  that  state, 
and  the  district  ''previously  ascertained  by  law^ 
must  be  within  that  state.  But  where  the  crime 
is  not  committed  in  any  state  of  this  Union, 
the  trial  may  be  wherever  within  the  jurisdic- 
tion of  the  United  States  the  Congress  shall  bj 
law  direct. 

Finally,  it  is  insisted  for  the  United  States 
that  the  jurisdiction  vested  rightfully  in  the 
Circuit  Court  of  Arkansas,  by  the  indictment 
therein  found;  and  as  that  court  is  in  being, 
unrepealed,  and  continuing  in  full  power  and 
activity  as  a  Circuit  Court  of  the  United  States, 
that  jurisdiction  and  cognizance  to  try  the 
crime  charged  in  the  indictment  continues;  that 
it  is  neither  abrogated  nor  transferred  to  any 
other  tribunal  by  the  said  subsequent  Act  of 
1851.  If  the  Legislature  had  intended  to  trans- 
fer the  cognizance  of  pending  cases,  civil  or 
criminal,  they  would  have  used  the  express 
words  and  enactments  to  that  end,  which  they 
had  employed  in  so  many  previous  like  cases. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

The  defendant  was  indicted,  in  the  Circuit 
Court  of  the  United  States  for  the  District  of 
Arkansas,  for  the  alleged  murder  of  one  Sea- 
bom  Hill,  in  the  Indian  country  west  of  the 
State  of  Arkansas. 

The  defendant  is  a  white  man,  and  so  was 
Hill,  the  deceased. 

At  a  Circuit  Court  held  at  the  City  of  Little 
Rock,  on  the  28th  of  April,  1853,  the  indict- 
ment came  on  for  trial  before  the  judges  of 
that  court;  whereupon  a  motion  was  made,  oo 
behalf  of  the  defendant,  to  quash  the  indict- 
ment, for  want  of  jurisdiction  of  the  court  to 
try  the  same. 

And  upon  the  argument,  the  judges  being 
divided  in  opinion,  *the  following  cpies-  [*4S5 
tion  was  certified  to  this  court  for  its  decision: 

1.  Did  the  Act  of  Congress  entitled  "An  Act 
to  divide  the  District  of  Arkansas  into  two  ju- 
dicial districts,"  approved  the  3d  of  Mareh, 
1851,  l^  which  the  Western  District  of  Arkan- 
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sas  was  created,  take  away  the  power  and 
jurisdiction  of  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  to  try  the  in- 
dictment pending  against  the  prisoner,  James 
L.  Dawson,  a  white  man,  found  in  the  Circuit 
Court  of  the  United  States  for  the  District  of 
Arkansas,  by  a  grand  jury  impaneled  on  the 
16th  April,  1845,  for  feloniously  killing  Seaborn 
Hill,  a  white  man,  on  the  8th  of  July,  1844,  in 
the  country  belonging  to  the  Creek  nation  of 
Indians  west  of  Arkansas,  and  which  formed 
a  part  of  the  Indian  country  annexed  to  the 
judicial  district  of  Arkansas,  by  the  Act  of 
Congress  approved  on  the  17th  of  June,  1844, 
"An  Act  supplementary  to  the  Act  entitled 
'An  Act  to  regulate  trade  and  intercourse  with 
Indian  tribes,  and  to  preserve  peace  on  the 
frontiers,* "  pasesd  30th  of  Jime,  1834. 

To  state  the  question  presented  for  our  deci- 
sion in  a  more  simple  form,  it  is  this:  At  the 
time  the  State  of  Arkansas  composed  but  one 
judicial  district,  in  which  the  federal  courts 
were  held,  the  Indian  coimtry  lying  west  of  the 
State  was  annexed  to  it  for  the  trial  of  crimes 
conunitted  therein  by  persons  other  than  In- 
dians. Id.  this  condition  of  the  jurisdiction  of 
these  courts,  the  crime  in  question  was  com- 
mitted in  the  Indian  country,  and  the  indict- 
ment found  in  the  Circuit  Court,  at  the  April 
Term,  1845,  while  sitting  at  the  City  of  Little 
Rock,  the  place  of  holding  the  court. 

Subsequent  to  this,  the  State  was  divided  in- 
to two  judicial  districts,  the  one  called  the 
Eastern,  the  other  the  Western  District  of 
Arkansas.  The  Indian  coimtry  was  attached  to 
and  has  since  belonged  to  the  western  district. 
The  question  presented  for  our  decision  is, 
whether  or  not  the  Circuit  Court  for  the  East- 
em  District  is  competent  to  try  this  indict- 
ment, since  change  in  the  arrangements  of  the 
districts. 

By  the  24th  section  of  Act  of  Congress,  June 
30th,  1834,  4  Stat,  at  Large,  733,  it  was  pro- 
vided, that  all  that  part  of  the  Indian  country 
west  of  the  Mississippi  River,  bounded  north 
by  the  northern  boundary  of  lands  assigned  to 
the  Osage  tribe  of  Indians ;  west  by  the  Mexican 
possessions;  south  by  Red  River,  and  east  by 
the  west  line  of  the  Territory  of  Arkansas,  and 
State  of  Missouri,  should  be  annexed  to  the  ter- 
ritorial government  of  Arkansas,  for  the  sole 
purpose  of  carrying  the  several  provisions  of 
the  Act  into  effect.  And  the  25th  section  en- 
acted, that  so  much  of  the  laws  of  the  United 
States  as  provides  for  the  pimishment  of  crimes 
48«*]  committed  within  any  place  within  •the 
sole  and  exclusive  jurisdiction  of  the  United 
States,  shall  be  in  force  in  the  Indian  country, 
provided  the  same  shall  not  extend  to  crimes 
committed  by  one  Indian  against  the  person  or 
property  of  another  Indian. 

The  Act  of  Congress,  June  7th,  1844,  5  Stat, 
at  Large,  680,  which  was  enacted  after  the 
Territory  of  Arkansas  became  a  State,  pro- 
vided, that  the  courts  of  the  United  States  for 
the  District  of  the  State  of  Arkansas,  should 
be  Tested  with  the  same  power  and  jurisdiction 
to  punish  crimes  committed  within  the  Indian 
conntry  designated  in  the  24th  section  of  the 
Act  of  1834,  and  therein  annexed  to  the  Terri- 
tory of  Arkansas,  as  were  vested  in  the  courts 
of  the  United  States  for  said  territory  before 
the  same  became  a  State;  and  that,  for  the  sole 
14  Ii.  ecL 


I  purpose  of  carrying  the  Act  into  effect,  all  that 
Indian  country  theretofore  annexed  by  said 
24th  section  to  the  said  Territory,  should  be  an- 
nexed to  the  State  of  Arkansas. 

As  we  have  already  stated,  the  crime  in  ques- 
tion was  committed  in  this  Indian  country  after 
it  was  annexed,  for  the  purposes  stated,  to  the 
State  of  Arkansas;  and  the  indictment  was 
found  in  the  Circuit  Court  of  the  United  States 
for  the  District  of  Arkansas,  which,  we  have 
seen,  was  co-extensive  with  the  State.  And 
if  no  change  had  taken  place  in  the  arrange- 
ment of  the  district,  before  the  trial,  there 
could,  of  course,  have  been  no  question  as  to 
the  jurisdiction  of  the  court. 

But  by  the  Act  of  Congress,  3d  March,  1851, 
it  was  provided,  that  the  counties  of  Benton  and 
eight  others  enumerated,  and  all  that  part  of 
the  Indian  country  annexed  to  the  State  of  Ar- 
kansas for  the  purposes  stated,  should  constitute 
a  new  judicial  district,  to  be  styled  "The  West- 
em  District  of  Arkansas,"  and  the  residue  of 
said  State  should  be  and  remain  a  judicial  dis- 
trict, to  be  styled  ''The  Eastern  District  of  Ar- 
kansas." 

The  2d  flection  provides,  that  the  judge  o! 
the  District  Court  should  hold  two  terms  of 
his  court  in  this  western  district  in  each  year 
at  Van  Buren,  the  county  seat  in  Crawford 
County.  And  the  third  confers  upon  him,  in 
addition  to  the  ordinary  powers  of  a  District 
Court,  jurisdiction  within  the  district,  of  all 
causes,  civil  or  criminal,  except  appeals  and 
writs  of  error,  which  are  cognizable  before  a 
Circuit  Court  of  the  United  States.  The  fourth 
provides  for  the  appointment  of  a  district  at- 
torney and  marshal  for  the  district,  and  also 
for  a  clerk  of  the  court. 

It  will  be  seen,  on  a  careful  perusal  of  this 
Act,  that  it  simply  erects  a  new  judicial  dis- 
trict out  of  nine  of  the  western  counties  in  the 
State,  together  with  the  Indian  country,  and 
confers  on  the  District  Judge,  besides  the  ju- 
risdiction already  possessed,  circuit  court  pow- 
ers within  the  district,  subject  to  the  limita- 
tion as  to  appeals  and  writs  of  error;  leaving  the 
powers  and  jurisdiction  •of  the  Circuit  [*487 
and  District  Courts  as  they  existed  in  the  re- 
maining portion  of  the  State,  untouched.  These 
remain  and  continue  within  the  district  after 
the  change,  the  same  as  before;  the  only  effect 
being  to  restrict  the  territory  over  which  the 
jurisdiction  extends.  Hence  no  provision  is 
made  as  to  the  time  or  place  of  holding  the 
Circuit  or  District  Courts,  in  the  district,  or  in 
respect  to  the  officers  of  the  courts,  such 
as  district  attorney,  marshal,  or  clerk,  or  for 
organizing  the  courts  for  the  despatch  of  their 
business.  These  are  all  provided  for  imder  the 
old  organization.  5  Stat,  at  Large,  50,  51,  176, 
177,  178. 

We  do  not,  therefore,  perceive  any  objection 
to  the  jurisdiction  of  these  courts  over  cases 
pending  at  the  time  the  change  took  place, 
civil  and  criminal,  inasmuch  as  the  erection  of 
the  new  district  was  not  intended  to  affect  it  in 
respect  to  such  cases,  nor  has  it,  in  our  judg- 
ment, necessarily  operated  to  deprive  them  of 
it. 

It  has  been  supposed  that  a  provision  in  the 
sixth  amendment  of  the  Constitution  of  the 
United  States  has  a  bearing  upon  this  question, 
which  provides,  that  'In  all  criminal  prosecu- 
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tions,  the  accused  shall  enjoy  the  right  to  a 
speedy  and  public  trial,  by  an  impartial  jury  of 
the  state  and  district  wherein  the  crime  shall 
have  been  committed,  which  district  shall  have 
been  previously  ascertained  by  law."  The  argu- 
ment is,  that  since  the  erection  of  the  new 
district  out  of  the  nine  western  counties  in  the 
State,  together  with  the  Indian  country,  it  is 
not  competent  for  the  Circuit  Court,  in  view  of 
this  amendment,  to  try  the  prisoners  within 
the  remaining  portion  of  the  old  district,  inas- 
much as  that  amendment  requires  the  district 
within  which  the  offense  is  committed,  and  the 
trial  is  to  be  had,  must  be  ascertained  and  fixed 
previous  to  the  commission  of  the  offense. 

But  it  will  be  seen  from  the  words  of  this 
amendment,  that  it  applies  only  to  the  case  of 
offenses  committed  within  the  limits  of  a  state; 
and  whatever  might  be  our  conclusion  if  this 
offense  had  been  committed  within  the  State 
of  Arkansas,  it  is  sufficient  here  to  say,  so  far 
as  it  fespects  the  objection,  that  the  offense 
was  committed  out  of  its  limit,  and  within  the 
Indian  coimtry. 

The  language  of  the  amendment  is  too  partic- 
ular and  specific  to  leave  any  doubt  about  it: 
'The  accused  shall  enjoy  the  right  to  a  speedy 
and  public  trial  by  an  impartial  jury  of  the 
state  and  district  wherein  the  crime  shall  be 
committed,  which  district  shall  have  been  pre- 
viously ascertained  by  law." 

The  only  regulation  in  the  Constitution,  as 
it  respects  crimes  committed  out  of  the  limits 
of  a  state,  is  to  be  found  in  the  3d  art.,  sec.  2, 
of  the  Constitution,  as  follows:  "The  trial  of 
orimes,  except  in  cases  of  impeachment,  shall 
488*]  be  by  jury,  and  such  trial  *shall  be 
held  in  the  state  where  the  said  crimes  shall 
have  been  committed;  but  when  not  committed 
within  any  state,  the  trial  shall  be  at  such 

glace  or  places  as  the  Congress  may,  by  law, 
ave  directed." 

Accordingly,  in  the  first  Crimes  Act,  passed 
April  30,  1790,  sec.  8,  1  Statutes  at  Large,  p. 
114,  it  was  provided,  that  "the  trial  of  crimes 
committed  on  the  high  seas,  or  in  any  place 
out  of  the  jurisdiction  of  any  particular  state, 
shall  be  in  the  district  where  the  offender  is  ap- 
prehended, or  into  which  he  may  first  be 
brought." 

A  crime,  therefore,  committed  against  the 
laws  of  the  United  States,  out  of  the  limits  of 
a  state,  is  not  local,  but  may  be  tried  at  such 
place  as  Congress  shall  designate  by  law. 

This  furnishes  an  answer  to  the  argument 
against  the  jurisdiction  of  the  court,  as  it  re- 
spects venue,  trial  in  the  county,  and  jury  from 
the  vicinage,  as  well  as  in  respect  to  the  neces- 
sity of  puticular  or  fixed  districts  before  the 
offense. 

These  considerations  have  no  application  or 
bearing  upon  the  question. 

In  this  case,  by  the  annexation  of  the  Indian 
country  to  the  State  of  Arkansas,  in  pursuance 
of  the  Act  of  1844,  for  the  punishment  of  crimes 
committed  in  that  country,  the  place  of  indict- 
ment, the  trial  was  in  the  Circuit  Court  of  the 
United  States  for  that  state,  in  which  the  in- 
dictment has  been  found,  and  was  pending  in 
1851,  when  the  Western  District  was  set  off; 
and  as  that  change  did  not  affect  the  jurisdic- 
tion of  the  court,  as  it  respected  pending  cases, 
but  remained  the  same  after  the  alteration  of 
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the  district  as  before,  it  follows  that  the  trial 
of  the  indictment  in  this  court  will  be  at  the 
place  and  in  the  court  as  prescribed  by  law, 
which  is  all  that  is  required  in  the  case  of  an 
offense  committed  out  of  the  limits  of  a  state. 

We  shall  direct,  therefore,  an  answer  in  the 
negative,  to  be  certified  to  the  court  below,  to 
the  first  question  sent  up  for  our  decision,  as 
we  are  of  opinion  the  court  possesses  jurisdic- 
tion to  hear  and  give  judgment  on  the  indict- 
ment. 

The  second  question  sent  up  in  the  division 
of  opinion  is  as  follows: 

Can  the  District  Court  of  the  United  States 
for  the  Western  District  of  Arkansas  take  ju- 
risdiction of  the  case  aforesaid,  upon  the  indict- 
ment aforesaid  so  found,  in  the  year  1845,  in 
said  Circuit  Court  for  the  District  of  Arkan- 
sas? 

As  our  conclusion  upon  the  first  question 
supersedes  the  necessity  of  passing  upon  the 
second,  it  will  be  unnecessary  to  examine  it, 
and  shall,  therefore,  confine  our  answer  and 
certificate  to  the  court  below  to  the  first. 

*Mr.    Justice    McLean    dissenting.      [*489 

Mr.  Justice  McLean: 

The  facts  and  law  of  this  case,  as  I  under* 
stand  them,  have  led  me  to  a  different  concln- 
sion  from  that  of  a  majoritv  of  the  court.  The 
twenty-fourth  section  of  the  Act  of  the  30th 
June,  1834,  after  making  various  provisions 
defining  the  limits  of  the  Indian  country,  and 
imposing  penalties  for  several  offenses  by  white 
persons,  provides,  "that  for  the  sole  purpose 
of  carrying  this  Act  into  effect,  the  Indian 
country,  bounded  east  by  Arkansas  and  Mis- 
souri; west  by  Mexico;  north  by  the  Osage 
country,  and  south  by  Red  River,  shall  be,  and 
hereby  is  annexed  to  the  Territory  of  Arkan- 
sas." 


» 


On  the  8th  of  July,  1844,  a  murder  waa  com- 
mitted at  the  Creek  agency,  in  the  Creek  coun- 
try, west  of  Arkansas,  for  which  the  grand  jury 
found  a  bill  of  indictment  in  the  Qrcuit  Court 
of  Arkansas,  at  April  Term,  1845. 

By  an  Act  of  March  3,  1851,  it  if  provided, 
"that  from  and  after  the  passage  of  this  Act, 
the  counties  of  Benton,  Washington,  Crawford, 
Scott,  Polk,  Franklin,  Johnson,  Madison  and 
Carroll,  and  all  that  part  of  the  Indian  country 
lying  within  the  present  judicial  district  of  Ar- 
kansas, shall  constitute  a  new  judicial  district, 
to  be  styled,  the  Western  District  of  Arkansas; 
and  the  residue  of  said  State  shall  be  and 
remain  a  judicial  district,  to  be  styled,  the 
Eastern  District  of  Arkansas." 

After  the*  division  of  the  district,  Dawson, 
the  defendant,  was  arrested  for  the  alleged 
murder;  and  the  question,  whether  the  Circuit 
Court  of  the  United  States,  sitting  within  the 
Eastern  District,  has  jurisdiction  to  try  the 
case,  has  been  referred  to  this  court. 

Wlien  the  offense  was  committed,  and  the 
indictment  was  found,  the  District  of  Arkansas 
included  the  State  and  the  Indian  country  de- 
scribed; but  when  the  defendant  was  arrested, 
and  the  case  was  called  for  trial,  the  Dis- 
trict had  been  divided;  and  the  question  ia 
raised  in  the  Eastern  District,  the  murder  har- 
ing  been  committed  in  the  Western. 

In  the  Act  dividing  the  district,  Congreaa  had 
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power  to  provide  that  all  offenses,  committed 
in  the  district  before  the  division,  should  be 
tried  in  the  Eastern  District.  But  no  such  pro- 
vision being  made,  the  question  is,  whether  the 
jurisdiction  may  be  exercised  in  that  district 
without  it. 

Since  the  division  of  the  district,  capital  pun- 
ishments have  been  inflicted  in  the  Western 
District  for  offenses  committed  before  the  di- 
vision. This  deprived  the  accused  of  no  rights 
which  they  could  claim  under  the  Constitution 
of  the  United  States,  or  the  laws  of  the  Union. 
490*]  The  sixth  article  of  the  ^amendment  to 
the  Constitution  declares  that,  "in  all  criminal 
prosecutions,  the  accused  shall  enjoy  the  right 
to  a  speedy  and  public  trial,  by  an  impartial 
jury  of  the  state  and  district  wherein  the  crime 
shall  have  been  committed,  which  district  shall 
have  been  previously  ascertained  by  law." 

As  the  State  and  district  are  connected  by 
the  copulative  conjunction,  in  this  provision,  the 
case  before  us  is  not  technically  within  it.  The 
crime  is  alleged  to  have  been  committed  within 
the  Indian  country,  which  the  district  includes, 
but  it  is  not  within  the  State.  But  the  case  ap- 
pears to  me  to  be  within  the  policy  of  the  pro- 
vision. Nine  counties  of  the  State  of  Arkansas 
are  within  the  district,  and  from  which  the  jury 
to  try  the  defendant  might  be  summoned.  This 
brings  the  case  substantially  within  the  above 
provision.  Had  the  place  of  the  murder  been 
within  one  of  the  above  counties,  the  constitu- 
tional provisions  must  have  governed  the  case. 
All  the  rights  guaranteed  by  the  Constitution 
would  have  been  secured  to  the  criminal  by  a 
trial  in  the  Western  District;  but  those  rights 
are  not  realized  by  him  on  a  trial  in  the  East- 
em  District.  And  that  is  made  the  place  of 
trial  because  the  alleged  murder  was  not  com- 
mitted within  the  State. 

In  the  2d  section  of  the  3d  article  of  the  Con- 
stitution, it  is  declared  that  "the  trials  of  all 
crimes,  except  in  cases  of  impeachment,  shall 
be  by  jury;  and  such  trial  shall  be  held  in  the 
state  where  the  said  crimes  shall  have  been 
f^mmitted;   but,  when  not  committed  within 
any  state,  the  trial  shall  be -at  such  place  or 
places  as  the  Congress  may,  by  law,  have  di- 
rected."    The  latter  clause  of  this  provision 
covers  the   case   now   before   us.     The   crime 
charged  was  not  committed  within  any  state; 
but  it  was  committed  within  a  district,  within 
which  such  offenses  are  to  be  tried,  as  "di- 
rected by  Congress."    And  there  seems  to  me 
to  be  no  authority  to  try  such  an  offender  in 
any  other  district,  or  at  any  other  place.    The 
Act  of  1834  provides  that  an  offender,  under 
the  Act,  when  arrested,  should  be  sent  for  trial 
to  the  district  where  jurisdiction  may  be  ex- 
ercised. 

The  punishments  inflicted  in  the  Western 
District  of  Arkansas,  for  crimes  committed  be- 
fore the  division  of  the  district,  were  in  accord- 
ance with  the  above  provision  of  the  Constitu- 
tion and  the  principles  of  the  common  law, 
both  of  which  are  opposed  to  a  trial  of  the 
same  offenses  in  tne  Eastern  District.  The 
tribanal  is  the  same  in  both  districts,  except 
the  circuit  judge  may  not  be  bound  to  attend 
the  Western  District;  but  the  Western  District 
ineludes  the  place  of  the  crime,  which,  by  the 
laws  of  England  and  of  this  country,  is  the 
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criterion  of  jurisdiction  in  criminal  cases.  This 
is  never  departed  from,  where  the  limits  of  the 
jurisdiction  are  prescribed. 

*0n  what  ground  can  jurisdiction  be  [*491 
exercised  in  the  Eastern  District?  Not,  I  pre- 
sume, on  the  ground  that  the  crime  was  com* 
mitted  before  the  district  was  divided.  If  this 
be  assumed  and  sustained,  the  capital  punish- 
ments which  have  been  inflicted  in  the  West- 
ern District,  for  similar  offenses,  have  been 
without  authority.  The  offenders  have  been 
tried,  and  they  have  had,  substantially,  the 
benefits  secured  by  the  Constitution.  They  have 
had  a  jury  from  the  district,  and  as  near  the 
vicinage  as  practicable.  These  privileges  they 
would  not  have  realized  had  the^  been  tried  in 
the  Eastern  District.  If  tried  in  the  Eastern 
District,  the  jury  must  have  been  summoned 
from  that  district,  and  not  from  the  district  in 
which  the  offense  was  committed.  The  con- 
siderations in  favor  of  the  Western  District,  as 
the  legal  place  of  trial,  greatly  outweigh,  it 
seems  to  me,  any  that  can  arise  in  favor  of  the 
Eastern  District. 

There  is,  however,  a  fact  which  may  be  sup- 
posed of  great  weight  in  deciding  the  question; 
and  that  is,  the  indictment  was  foimd  before 
the  division  of  the  district.  I  will  examine  this. 
It  is  admitted  the  jurisdiction  was  in  the  Cir- 
cuit Court  for  the  entire  district,  when  the  in- 
dictment was  found.  This  gave  jurisdiction; 
but  every  step  taken  in  the  cause,  subsequent 
to  the  finding  of  the  bill,  is  as  much  the  exer- 
cise of  jurisdiction  as  the  finding  of  the  bill. 

The  establishment  of  the  Western  District, 
in  effect,  repealed  the  jurisdiction  of  the  East- 
em  District,  as  to  causes  of  action  arising  in 
the  Western  District,  as  fully  as  if  the  law  had 
declared,  "no  jurisdiction  shall  hereafter  be  tak- 
en in  any  case,  civil  or  criminal,  which  is  of  a 
local  character,  and  arises  in  the  Western  Dis- 
trict." Offenses  committed  in  that  district  are 
made  local  by  the  Acts  of  Congress.  This  is  not  a 
case  where,  if  jurisdiction  once  attaches,  the 
court  may  finally  determine  the  matter.  There 
seems  to  me  to  be  no  reason  for  such  a  rule  in 
a  criminal  case,  especially  when  it  is  opposed  to 
the  policy  of  the  Constitution  and  to  the  prin- 
ciples of  common  law. 

A  case  lately  decided  in  this  court  may  have 
some  bearing  on  this  question.  Under  the 
fugitive  slave  law  of  1793,  certain  penalties 
were  inflicted  for  aiding  a  fugitive  from  labor 
to  escape.  A  number  of  actions  were  brought  in 
several  of  the  States — in  Ohio,  Indiana,  and 
Michigan — for  the  recovery  of  this  penalty;  but 
it  was  set  up  in  defense,  that  this  penalty  was 
repealed  by  repugnant  provisions  in  the  law  of 
1850,  on  the  same  subject,  and  this  court  so 
held:  The  actions  which  had  been  pending  for 
years  were  stricken  from  the  docket.  But  it 
may  be  said  the  repeal,  in  the  case  stated, 
operated  on  the  right  of  action.  This  is  ad- 
mitted. And  so,  it  may  be  said,  the  Western 
District  was  repugnant  to  the  Eastern,  so  far 
as  causes  of  *local  actions  arise  in  the  [*492 
Western  District;  and  is  not  this  repugnancy 
as  fatal  to  the  trial  as  the  repeal  of  the  penalty 
in  the  Act  of  1793? 

All  this  difficulty  arises  from  an  omission  of 
Congress  to  make,  in  the  law  dividing  the  dis- 
trict, the  necessary  provision;  and  it  appears 
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to  me  that  we  have  no  power,  by  construction 
or  otherwise,  to  supply  the  omission.  This 
could  not  be  done  in  an  action  of  ejectment. 
A  writ  of  possession,  in  such  a  case,  could  not 
be  issued  to  the  Western  District  on  a  judg- 
ment entered  in  the  Eastern.  And  if  such  a 
jurisdiction  could  not  be  sustained  in  a  civil 
action,  much  less  could  it  be  sustained  in  a 
criminal  case. 

If  a  person  guilty  of  a  crime  in  the  Indian 
country,  before  the  division,  could  not  be  in- 
dicted and  tried  in  the  Eastern  District,  it 
follows,  that  the  fact  of  the  crime  having  been 
committed  in  the  Indian  country  can  afford  no 
ground  of  jurisdiction  in  the  present  case.  It 
must  rest  alone,  then,  it  would  seem,  for  juris- 
diction, cr  the  ground  that,  the  indictment 
having  be-^n  found  in  the  Eastern  District,  the 
same  juris  diction  may  try  the  defendants,  and 
if  found  guilty,  sentence  them  to  be  executed. 
This  view  must  overcome  the  locality  of  the 
crime,  and  the  right  which  the  defendants  may 
claim,  to  hare  a  jury  as  near  the  vicinage  at 
practicable,  at  least  a  jury  from  the  district 
where  the  crime  was  committed.  These  ap- 
pear to  me  to  be  objections  entitled  to  great 
consideration.  A  jurisdiction  in  so  important 
a  case  should  not  be  maintained  under  reason- 
able doubts  of  its  legality. 

The  cases  referred  to  in  the  ar^pment  to  re- 
tain the  jurisdiction,  do  not,  as  it  appears  to 
me,  overcome  the  objections.  Numerous  in- 
stances are  cited  where  the  territory  of  a  ju- 
dicial district  has  been  changed,  provision  be- 
ing made  in  the  Act,  that  the  jurisdiction 
should  be  continued  where  suits  had  been  com- 
menced. This  shows  the  necessity  of  such  a 
provision,  and  is  an  argument  against  the  exer- 
cise of  the  jurisdiction,  where  no  provision 
has  been  made.  And  in  those  cases,  like  the 
present,  where  a  district  has  been  changed, 
without  any  provision,  as  to  jurisdiction,  there 
is  no  exercise  of  it  shown,  in  a  criminal  case, 
especially  where  the  punishment  is  death. 

Where  jurisdiction  attaches  from  the  citi- 
zenship of  the  parties,  a  change  of  residence 
does  not  affect  the  jurisdiction.  The  case  of 
Tyrell  v.  Rountree,  7  Pet.  464,  seems  to  have 
no  bearing  upon  this  question.  That  action 
was  commenced  by  an  attachment,  which  was 
laid  upon  the  land  before  the  division  of  the 
county;  and  this  court  said,  the  land  remained 
in  the  custody  of  the  officer  subject  to  the 
ludgment  of  the  court.  An  interest  was  vested 
in  him  for  the  purposes  of  that  judgment. 
498*]  *The  judgment  was  not  a  general  lien- 
on  it,  but  was  a  specific  appropriation  of  the 
property  itself.  And  they  say  the  division  of 
the  county  could  not  devest  this  vested  inter- 
est, or  deprive  the  officer  of  the  power  to  finish 
a  process  which  was  rightly  begun. 

There  may  be  cases  where  counties  have 
been  divided  after  jurisdiction  was  taken  in  a 
local  action,  and  the  suit  has  been  carried  into 
judpnent,  but  such  cases  afford  no  authority 
in  the  present  case. 

The  case  relied  upon  as  in  point  in  4  Wash- 
ington C.  C.  725,  the  court  said,  "at  the  first 
or  second  session  of  this  court,  which  succeeded 
the  passage  of  the  Act  of  1824,  which  added 
this  and  other  counties  to  the  western  judicial 
district,  we  were  called  upon  to  decide,  whether 
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the  present  action,  together  with  some  others, 
then  on  our  docket  for  trial,  together  with  the 
papers  belonging  to  them,  should  be  sent  to  the 
Western  District  or  retained  here.  After  hear- 
ing counsel  on  the  question,  the  opinion  of  the 
court  was,  that  those  cases  were  not  embraced 
either  b^  the  word  or  by  the  obvious  intentimi 
and  policy  of  the  Act." 

This  does  not  appear  to  be  a  well-considered 
case.  The  counties  were  annexed  to  another 
jurisdiction,  and  yet  the  court  speak  of  "the 
obvious  intention  and  policy  of  the  Act,"  and 
on  that  ground  entertain  jurisdiction  over  cases 
pending  in  the  former  district.  This  was 
right  in  regard  to  transitory  actions,  but  not 
where  the  actions  were  of  a  focal  eliaract«r* 


Order* 


This  cause  came  on  to  be  heard  on  tbe  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Arkansas,  and  on  the  points  or  questions  ob 
which  the  judges  of  the  said  Circuit  Court 
were  opposed  in  opinion,  and  which  were  certi- 
fied to  this  court  for  its  opinion,  agreeably  to 
the  Act  of  Congress  in  such  case  made  and  pro- 
vided, and  was  argued  by  counsel;  on  consid- 
eration whereof,  it  is  the  opinion  of  this  court, 
that  the  Act  of  Congress  entitled  "An  Act  to 
divide  the  District  of  Arkansas  into  two  judi- 
cial districts,"  approved  the  third  day  of 
March,  in  the  year  of  our  Lord  one  thousand 
ei^ht  hundred  and  fifty-one,  whereby  tbe 
Western  District  of  Arkansas  was  created  and 
defined,  did  not  take  away  the  power  and  jo* 
risdiction  of  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Arkansas,  so 
that  it  can  proceed  to  hear,  try  and  determine 
a  prosecution  for  murder,  pending  against  the 
prisoner,  James  L.  Dawson,  a  white  man,  and 
not  an  Indian,  upon  an  indictment,  found, 
presented  and  returned  ♦into  the  Cir-  [♦4  §4 
cuit  Court  of  the  United  States  for  the  District 
of  Arkansas,  by  the  grand  jury  impaneled  for 
that  district,  upon  the  sixteenth  day  of  April, 
in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  forty-five,  against  said  James  L. 
Dawson,  a  white  man,  for  the  felonious  kill 
ing  of  Seaborn  Hill,  another  white  man  and 
not  an  Indian,  on  the  8th  day  of  July,  A.  D. 
1844,  in  that  county,  belonging  to  the  Creek 
nation  of  Indians,  west  of  Arkansas,  and  which 
formed  a  part  of  the  Indian  country  annexed 
to  the  judicial  district  of  Arkansas  by  the  Act 
of  Congress,  approved  the  17  th  day  of  June, 
A.  D.  1844,  entitled  "An  Act  supplementary 
to  the  Act  entitled  'An  Act  to  reflate  trade 
and  intercourse  with  the  Indian  tnbes,  and  to 
preserve  peace  on  the  frontiers,  passed  thirtieth 
June,  one  thousand  eight  hundred  and  thirty - 
four,' "  in  which  cause,  so  pending,  no  trial  has 
yet  been  had.  And  that  this  answer  to  the 
first  question  supersedes  the  necessity  of  any 
answer  to  the  second  question. 

Whereupon,  it  is  now  here  ordered  and  ad- 
judged by  this  court,  that  it  be  so  certified  to 
the  said  Circuit  Court. 

Howara    1ft. 
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THOMAS  KEARNEY,  Thomas  Jordan,  and 
Catherine,  his  Wife;  Anastasia  K.  Thomas, 
Anne  E.  K.  Cheeseborough,  and  Horatio  N. 
Kearney,  Appellants, 

V. 

JOHN  I.  TAYLOR  ct  al. 

Partition  sale  of  real  property  of  infant  ten- 
ants in  common — bill  to  set  aside,  for  con- 
structive fraud,  dismissed. 

Where  land  was  sold  In  New  Jersey  by  order  of 
tlie  Orphans'  Court  of  one  of  the  counties  the 
coDTeyance  was  made  not  to  tbe  actual  bidders, 
bat  to  a  person  whom  they  appointed  to  represent 
them. 

Afterwards  the  Supreme  Court  of  the  State  hay- 
ing decided  that  such  a  practice  was  irregular,  tbe 
L^lslature  passed  a  law  enacting  that,  upon  proof 
of   the  absence   of   fraud,    such    deeds   might   be 

giren  in  evidence.  This  cured  the  defect  in  the 
tie. 

The  purchasers  were  a  company  organized  for 
the  purpose  of  improving  the  land,  and  in  their 
onrchase,  there  was  neither  actual  nor  constructive 
fraud. 

The  law  examined  with  respect  to  the  bidding 
of  associations  at  sales  by  public  auction. 

In  this  instance  the  price  obtained  was  greater 
than  any  previous  estimate  of  the  value  of  the 
property. 

There  was  no  constructive  fraud,  because,  ac- 
cording to  the  evidence,  the  guardian  of  the  minor 
children  and  the  commissioners  who  decided  that 
the  property  ought  to  be  sold,  did  not  become  In- 
terested In  the  company  until  some  time  after  the 
sale. 

The  circumstance  that  these  persons  became  in- 
terested In  the  company  before  the  first  half  of  the 
purchase  monev  was  due,  is  not  a  sufficient  reason 
for  setting  aside  the  sale. 

According  to  the- preponderance  of  the  evidence, 
the  grave  charge  that  the  auctioneer  who  made 
the  sale,  was  one  of  tbe  company,  is  not  sustained. 

THIS  was  an  appeal  from  the  Cir- 
cuit Court  of  the  United  *State8 
for  the  District  of  New  Jersey,  sitting  as  a 
court  of  equity. 

The  bill  was  filed  by  Thomas  and  Horatio 
Kearney,  and  their  sisters,  Catherine,  Anasta- 
sia, and  Anne,  who  were  the  children  of  Ed- 
mund Kearney,  deceased.  The  complainants 
were  citizens  of  several  States,  viz.:  Thomas 
and  Catherine  of  Mississippi;  Anne  of  Con- 
necticut, Anastasia  of  Michigan;  and  Horatio 
of  Ohio.  The  defendants  were  all  citizens  of 
New  Jersey,  and  were  as  follows,  viz.:  John 
I.  Taylor,  Edward  Taylor,  Isaac  K.  Lippincott, 
Ezra  Osborne,  John  Hopping,  Daniel  Holmes, 
and  also  the  heirs  of  the  following  persons, 
▼te.:  of  Leonard  Walling,  of  John  W.  Holmes, 
of  James  Hopping,  and  of  Joseph  Taylor. 

The  bill  was  dismissed  by  the  Circuit  Court, 
and  the  complainants  appealed. 

The  case  was  this: 

On  the  30th  of  December,  1822,  Edward 
Kearney,  then  of  the  County  of  Monmouth,  in 
the  State  of  New  Jersey,  died  intestate,  seised 
in  fee  of  a  tract  of  land  situated  in  that  county, 
called  Key  Grove,  containing  7^1  acres.  The 
land  bordered  upon  Raritan  Bay,  at  the  foot  of 
Staten  Island,  for  a  mile  or  more,  with  water 
of  sufficient  depth  for  the  near  approach  of 


At  the  time  of  his  death  Kearney  left  the  fol- 
lowing children:  James  Kearney,  bom  in  De- 
eembeTy  1801;  Horatio  N.  Kearney,  bom  in 
Oeiober,  1803;  John  Kearney,  bom  in  Novem- 
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her,  1806;  Mary  Kearney,  bom  in  November, 
1808;  Thomas  Kearney,  bom  in  September, 
1810;  Anastasia  Kearney,  bom  in  October, 
1813;  Catherine  Kearney,  bom  in  June,  1816; 
Anne  E.  Kearney,  bom  m  June,  1818. 

In  May,  1828,  James  Keamey  sold  all  his  in- 
terest in  the  land  to  Daniel  Holmes  and  John 
W.  Holmes. 

A  law  of  New  Jersey,  pasi»ed  in  1820  (Re- 
vised Statutes  of  New  Jersey  of  1821,  page  776 
et  seq.),  directs  that  upon  application  made  by 
the  heirs  of  a  person  dying  seised  of  lands,  or 
by  any  person  duly  authorized  in  their  behalf, 
or  claiming  under  them,  a  division  may  be  or- 
dered; and  the  19th  section  authorizes  a  sale 
when  the  land  is  so  circumstanced  that,  in  the 
opinion  of  the  commissioners,  partition  cannot 
be  made  without  great  prejudice  to  the  owners, 
and  upon  satisfactory  proof  of  that  fact  being 
made  to  the  court. 

On  the  15th  day  of  April,  1829,  Daniel 
Holmes,  on  behalf  of  himself  and  John  W. 
Holmes,  filed  a  petition  for  partition  in  the  Or- 
phans' Court  of  the  County  of  Monmouth,  at 
the  April  Term,  1829,  against  the  heirs  of  Ed- 
mund Keamey,  setting  forth  their  purchase  of 
the  undivided  one  seventh  part  of  the  estate 
from  James  P.  Keamey;  that  by  reason  of  the 
minority  of  some  of  •the  tenants  in  [*496 
common,  no  division  could  take  place  by  agree- 
ment, and  praying  the  court  to  order  a  division. 

At  the  time  of  these  proceedings,  Joseph 
Taylor  was  the  administrator  upon  the  estate 
of  Edmund  Keamey  and  the  guardian  of  all  his 
infant  children  who  resided  in  the  State  of 
New  Jersey. 

.  The  court  granted  the  petition,  and  appointed 
James  Hopping,  Edward  Taylor,  and  Leonard 
Walling,  commissioners. 

The  commissioners  took  the  necessary  oath 
to  perform  their  duty  faithfully,  on  the  2d  of 
June,  1829. 

On  the  10th  of  July,  1829,  the  commission- 
ers reported  to  the  court  that  they  had  caused 
a  survey  and  map  of  the  premises  to  be  made, 
and  that  in  their  judgment  the  said  premises 
were  so  circumstanced  that  a  division  thereof 
could  not  be  made  without  great  prejudice  to 
the  interest  of  the  owners. 

At  July  Term,  1829,  the  court  passed  an  or- 
der that  the  commissioners  should  make  the 
sale,  at  public  auction,  to  the  highest  bidder, 
giving  at  least  sixty  days'  notice  of  the  time 
and  place  of  such  sale,  by  advertisements  put 
up  in  five  of  the  most  public  places  in  the  coun- 
ty, and  also  in  one  public  newspaper  circulat- 
ing in  the  same  county. 

In  January,  1830,  the  commissioners  reported 
that  they  had  sold  the  land,  as  follows: 

Lot  No.  one,  containing  224  82-100 
acres,  to  Isaac  K.  Lippincott,  at 
$30  per  acre  $6,744.60 

Lot  No.  two,  containing  66  42-100 
acres,  to  Thomas  Carhart,  for 
$28.25  per  acre 1,593.86% 

Lot  No.  three,  containing  32  85-100 
acres,  to  Amos  Walling,  for  $26.75 
per  acre  878.73% 

Lot  No.  four,  containing  18  43-100 
acres,     to     Jonathan    Tilton,    at 

$38.50  per  acre 709.55y9 
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Jjot  No.  five,  containing  50  52-100 
acres,  to  Ezra  Osbom,  Esq.,  for 
$22.50  per  acre 1,339.20 

Lot  No.  six,  containing  56  84-100 
acres,  to  Ezra  Osbom,  Esq.,  for 
$13.25  per  acre 753.13 

Lot  No.  seven,  containing  48  46-100 
acres,  to  Isaac  K.  Lippincott,  for 
$25.26  per  acre 1,223.61% 

Lot  No.  eight,  containing  24  11-100 
acres,  to  Richard  S.  Burrowes,  for 
$43  per  acre 1,036.73 

Lot  No.  nine,  containing  7  34-100 
acres,  to  Isaac  K.  Lippincott,  for 
$18.50  per  acre 135.79 

Lot  No.  ten,  containing  16.51-100 
acres,  to  Ezra  Osbom,  Esq.,  for 
$11.75  per  acre 194.69% 

Lot  No.  eleven,  containing  59  13-100 
acres,  to  James  Sproul,  at  $33.50 
per  acre 1,980.85^ 

497*]  •Lot  No.  twelve,  containing 
26  02-100  acres,  to  Thomas  «J. 
Walling,  for  $33  per  acre 858.56 

Lot  No.  thirteen,  containing  49 
42-100  acres,  to  Amos  Walling,  for 
$29.50  per  acre 1,457.80 

Lot  No.  fourteen,  containing  40 
35-100  acres,  to  Joseph  Carhart, 
for  $7  per  acre 282.45 

Lot  No.  fifteen,  containing  61  34-100 
acres,  to  Horatio  Kearney,  for 
$12.25  per  acre 751.41 

$19,941.19 

Amounting,  in  all,  to  the  sum  of  $19,941.19, 
the  one  half  of  which,  by  the  conditions  of  sale, 
was  made  payable  on  the  first  day  of  April 
next,  when  deeds  were  to  be  made,  and  posses- 
sion given  to  the  purchasers;  the  other  half 
was  made  payable  in  one  year,  from  the  first  of 
April  next,  without  interest,  by  the  purchasers 
giving  approved  security  for  the  payment  there- 
of. 

In  witness  whereof  we  have  hereunto  set  our 
hands  and  seals,  this  twentieth  day  of  January, 
in  the  year  of  oiur  Lord  one  thousand  eight 
hundred  and  thirty. 

James  Hopping,  [L.  S.] 
Edward  Taylor,  [L.  8.] 
Leonard  Walling.     [L.  S.] 

The  court  ratified  the  sale,  and  ordered  the 
commissioners  to  execute  deeds  to  the  purchas- 
ers accordingly. 

The  lots  numbered  6,  6,  7,  8,  9  and  10,  were 
the  subjects  of  the  present  suit. 

On  the  1st  of  April,  1830,  the  commissioners 
executed  a  deed  for  the  above  lots  to  John  I. 
Taylor,  reciting  that  they  did  so  at  the  request 
of  Osbom,  Lippincott,  and  Burrowes. 

About  the  time  of  the  sale,  in  the  preceding 
November,  a  company  was  organized,  under 
circumstances  which  will  presently  be  ex- 
plained, for  the  purpose  of  purchasing  the 
above  lots  and  laying  out  a  town  upon  them. 
The  company  consisted  of  the  following  per- 
sons, viz.:  Joseph  Taylor,  administrator  and 
guardian;  John  I.  Taylor,  his  son;  Leonard 
Walling,  commissioner;  David  S.  Bray;  Ezra 
Osbom,  son-in-law  of  Joseph  Taylor;  James 
Hopping,  commissioner;  John  Hopping,  his 
brother;  Primrose  Hopping,  another  brother 
and  auctioneer;  Isaac  K.  Lippincott. 
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The  time,  manner  and  object  of  the  forma- 
tion of  the  company  are  thus  stated,  in  the  an- 
swers of  some  of  the  defendants: 

And  the  said  John  I.  Taylor,  for  himself, 
further  saith,  that  some  time  after  the  said  sale, 
and  before  the  deed  to  him  from  *said  [*4tS 
commissioners   was  executed,  but  the  precise 
time  when,  this  defendant  cannot  now  remem- 
ber, he  bought  of  Ezra  Osbom  the  share  of 
Richard  0.  Burrowes,  by  verbal  agreement,  the 
said  Osbom  having,  as  this  defendant  under- 
stood, bought  out  the  said  Burrowes,  and  he, 
the  said  J.  I.  Taylor,  paid  said  Burrowes  $40 
for  it,  as  an  advance  thereon.     And  the  said 
John  I.  Taylor  further  says,  that  he  has  no  rec- 
ollection of  anythmg  else  relating  to  the  pur- 
chase of  said  Key  Grove  property,  imtil,  as  he 
thinks,  the  meeting  of  the  surveyors  to  lay  out 
roads,  in  February,  1830,  when  it  was  proposed* 
by  some  one  interested,  that  the  deed  for  lots  5, 
6,  7,  8,  9  and  10,  should  be  made  to  the  said 
J.  L  Taylor,  as  he  was  then  young  and  unmar- 
ried, for  the  convenience  of  transfers  and  to 
save  expense.    And  this  defendant,  in  further 
answering,  says,  that  he  does  not  know,  of  hia 
own   knowledge,   how   the   said   Ezra   Osbom, 
David    S.    Bray,   John,   Primrose,   and   James 
Hopping,  Isaac  K.  Lippincott,  Leonard  Wall- 
ing, came  to  [be]  interested  in  the  property, 
but   believes,   and   has   always   so   heard   and 
been  informed,  that  on  the  second  day  of  the 
sale,    viz.:    the    4th    November,  1829,    Daniel 
Holmes,  who  was  anxious,  and  whose  interest 
it  was  to  make  the  property  bring  as  much  as 
possible,  prevailed  upon  several  gentlemen  to 
join  for  tne  purpose  of  bidding  for  lot  No.  8, 
aforesaid;   and  that  John  Hopping,  Ezra  Os- 
bom, Richard  C.  Burrowes,  Isaac  K.  Lippin- 
cott, Horatio  N.  Kearney,  Septimus  Stephens, 
and  Primrose  Hopping,  joined  for  that   pur- 
pose;   and    this    defendant    believes,    and  so 
charges  the  truth  to  be,  that  the  only  object  of 
said  Holmes  in  getting  up  said  company  was  to 
increase  the  price  of  the  property  by  creating 
competition;  and  that,  but  for  the  said  com- 
pany, the  lot  No.  8  would  have  been  struck  off 
to  persons  interested  against  improvement  in 
that   neighborhood,    for   about   $29    per    acre. 
And  this  defendant,  the  said  John  I.  Taylor, 
in  further  answering,  says,  that  said  lot  num- 
ber 8  was  a  poor,  barren,  sandy  soil,   with 
wood  of  but  very  little  value  upon  it,  scarcely 
of  value  enough  to  pay  for  its  own  cutting,  and 
worth  but  little  for  agricultiural  purposes;  and 
that,  in  the  opinion  of  this  defendant,  no  other 
plan  could  have  been  hit  upon  which  would 
have  made  the  said  lots  5,  6,  7,  8,  9  and  10, 
bring  as  much  as  they  did  bring.     And   the 
said  John  Hopping,  in  further  answering  for 
himself,  says,  that  so  far  as  he  is  himself  con- 
cerned, he  did  not  combine  with  any  person 
whatever  to  bring  about  a  sale  of  the   Key 
Grove  property,  nor  does  he  know  or  believe 
that  anybody  else  did;  that  this  defendant  did 
not  attend  the  said  sale  on  either  day  of  the  sale, 
and  previous  to  the  said  sale  he  £d  not  know 
and  had  not  heard  that  any  company  had  been 
or  would  be  formed  for  the  purchase  or  sale  of 
said  Key  Grove  property;  nor  had  he  any  idea 
or  belief  ♦that  the  said  Key  Grove  prop-  [*49# 
erty  could  be  converted  into  a  seaport  town. 
And  the  said  John  Hopping  further  says,  that 
in  the  evening  of  the  first  day's  sale,  after  the 
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adjournment,  or  the  morning  of  the  next  day, 
and  before  the  sale  commenced,  in  a  conversa- 
tion between  this  defendant  and  his  brother, 
James  Hopping,  the  said  James  Hopping  told 
him  that  Daniel  Holmes  and  Septimus  Stephens, 
talked  of  making  up  a  company  to  buy  the 
fishing  point,  lot,  viz.:  No.  8.  This  defend- 
ant  then  asked  said  James  Hopping  if  he  was 
going  to  take  a  share,  to  which  the  said  James 
replied  that  he  could  not,  as  he  was  a  commis- 
sioner; said  James  then  said  he  expected  that 
this  defendant  could  have  a  share  if  he  wished. 
This  defendant  then  told  him  to  tell  Daniel 
Holmes  that  he  would  take  a  share;  and  this 
defendant,  the  said  John  Hopping,  expects 
that  his  brother  did  so  report  him.  And  the 
said  John  Hopping,  for  himself,  says,  that  the 
said  James  Hopping  had  no  interest  in  said 
purchase  of  lots  No.  5,  6,  7,  8,  9  and  10,  at  the 
time  of  said  sale,  nor  until  about  three  months 
after,  when  he  consented  to  come  in  and  ad- 
vance a  part  of  the  purchase  money,  at  the  in- 
stance and  request  of  this  defendant  and  his 
brother  Primrose.  And  this  defendant,  in  fur- 
ther answering  for  himself,  says,  that  neither 
the  said  commissioners,  nor  the  said  guard- 
ian, nor  any  or  either  of  them,  to  the  best 
knowledge  or  belief  of  this  defendant,  were 
interest^,  directly  or  indirectly,  in  said  pur- 
chase at  the  time  thereof,  nor  had  he  ever 
heard,  until  after  the  reading  of  the  bill  in  this 
cause,  that  there  had  been  any  combination, 
unlawful  or  otherwise,  to  bring  about  a  sale  of 
said  Key  Port  property.  And  these  defendants, 
in  further  answering,  say,  that  the  said  sale 
was  in  every  respect  fair,  as  far  as  these  de- 
fendants know,  and  as  they  verily  believe,  and 
that  they  never  heard  of  any  allegation  to  the 
contrary,  until  about  the  time  of  the  com- 
mencement of  the  suits  in.  ejectment  referred  to 
in  the  bill  of  complaint;  and  this  defendant, 
the  said  Ezra  Osbom,  answering  for  himself, 
absolutely  denies  that  previous  to  said  sale  he 
combined  with  any  person  whatever  to  procure 
a  sale  of  said  property,  nor  did  he  ever  know, 
hear,  or  believe,  that  such  combination  had 
been  entered  into  by  any  person  or  persons 
whatever,  nor  did  he  know  or  believe  at  the 
time  of  said  sale,  nor  does  he  now  know  or  be- 
Heve,  that  the  said  commissioners  and  guardian, 
or  either  or  any  of  them,  were  at  the  time  of 
said  sale  interested,  directly  or  indirectly,  in 
said  purchase.  And  this  defendant,  Ezra  Os- 
bom, in  further  answering,  says,  that  his  ob- 
ject in  attending  said  sale  was  to  bid  for  lot  No. 
1,  and  that  he  did  bid  for  it  until  it  got  up,  in 
the  opinion  of  this  defendant,  to  its  full  value, 
when  this  defendant  stopped  bidding,  and 
Isaac  Lippincott  bidding  higher,  it  was  struck 
off  to  the  said  Lippincott  just  before  dinner  on 
500*]  the  ^second  day  of  sale.  And  this  de- 
fendant, in  further  answering,  says,  that  ac- 
cording to  his  best  memory  and  belief,  said  lot 
No.  1  was  adjourned  on  the  first  day  of  sale  at 
$23  per  acre  on  this  defendant's  bid,  and  that 
he  became  acquainted  with  said  Lippincott  for 
the  first  time  at  said  sale. 

Lippincott,  in  his  answer,  thus  describes  the 
formation  of  the  company: 

And  that  this  defendant,  inasmuch  as  he  had 
Jthen  become  the  purchaser  of  lot  No.  1,  and  it 
waa  evidently  his  interest  that  lot  No.  8  should 
not  fall  into  the  hands  of  persons  whose  in- ' 
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terests  were  averse  to  the  Key  Grove  propertjr, 
consented  to  be  one  of  several  others  to  join 
and  buy  said  lot  No.  8;  that  said  Dajiiel 
Holmes  then  proceeded  to  hunt  for  others  to 
join  in  the  said  purchase,  and  left  us  for  that 
purpose,  as  he  said;  after  a  short  time  the  said 
Holmes  returned,  and  reported  that  he  had 
found  several  who  would  join  with  us  in  buy- 
ing said  lot  No.  8,  and  mentioned  the  names  of 
Osbom  and  Burrowes;  and  in  a  consultation 
between  the  said  Stephens,  Holmes,  Burrowes, 
Osbom,  and  this  defendant,  it  was  then  agreed 
that  lot  No.  8  should  be  purchased  on  said 
joint  account,  and  that  said  Burrowes  should 
be  the  bidder. 

And  this  defendant  charges  the  truth  to  be, 
that  said  Holmes  did  not  speak  to  either  of  the 
said  commissioners  or  guardians  to  join  in  said 
purchase,  or  if  he  did,  that  they  declined  it, 
and  that  there  was  no  understanding,  directly 
or  indirectly,  that  said  commissioners  or  guard- 
ians should  be  interested  in  said  purchase;  or 
if  there  was,  or  if  said  Holmes  spoke  or  agreed 
with  either  or  any  of  them,  this  defendant  ex- 
pressly avers  that  it  was  without  the  knowledge 
and  consent  of  this  defendant. 

And  this  defendant  further  says,  that  he  was 
induced  to  join  in  said  purchase  by  the  said 
representation  of  said  Holmes  and  Stephens, 
and  that  he  did  not  want,  and  had  no  intention 
of  bidding  for  or  buying  said  lot  No.  8,  nor  did 
he  want  it  on  his  individual  account,  and 
should  not  have  joined  in  it  but  for  the  said  so- 
licitation of  said  Holmes  and  Stephens. 

And  this  defendant  in  further  answering  says, 
that  according  to  the  best  of  his  recollection 
and  belief,  that  upon  said  sale  being  re-opened 
in  the  afternoon  of  said  4th  November,  1829, 
said  Burrowes  bid  for  said  lot  No.  8  in  pursu- 
ance of  said  agreement,  and  that  it  was  struck 
off  and  sold  by  the  said  commissioners,  openly 
and  fairly  to  the  said  Burrowes,  for  the  said 
sum  of  $43  per  acre,  as  the  highest  bidder. 

And  as  this  defendant  then  thought  and  be- 
lieves, and  as  he  still  thinks  and  believes,  the 
said  Burrowes  was  the  only  person  then  known 
to  the  commissioners  as  the  purchaser;  and 
this  defendant  charges  that  he  was  the  only 
person  legally  responsible  *for  the  pur-  [*S01 
chase  money,  and  amply  able  to  pay  the  same. 

Holmes,  in  his  answer,  thus  speaks  of  it: 
And  this  defendant  in  further  answering  says, 
that  after  he  got  upon  the  ground,  upon  the 
second  day  of  sale,  he  went  to  work,  by  going 
first  to  one  person  and  then  another,  to  get  up 
a  company  to  bid  for  said  lot  No.  8,  in  opposi- 
tion to  the  persons  who  it  was  understood  were 
bidding  from  Middletown  Point;  and  finally, 
after  lot  No.  1  was  struck  off  to  L  K.  Lippin- 
cott, and  with  considerable  difficulty,  the  fol- 
lowing persons  agreed  verbally  to  join  with 
this  defendant  in  purchasing  said  lot  No.  8: 
Isaac  K.  Lippincott,  Richard  C.  Burrowes,  Ho- 
ratio N.  Kearney,  Ezra  Osbom,  Septimus 
Stephens,  and  he  thinks  Ftimrose  Hopping. 
And  this  defendant  says  that,  after  the  adjourn- 
ment of  the  first  day  of  sale,  he  spoke  also  to 
James  Hopping,  one  of  said  commissioners,  to 
be  interested,  this  defendant  not  then  knowing 
that  there  was  anything  illegal  in  his  becoming 
so,  but  the  said  James  Hopping  absolutely  re- 
fused on  account  of  his  being  a  commissioner; 
this  defendant  then  requested  him  to  speak  to 
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his  brother,  John  Hopping,  when  he  went 
home,  and  see  if  he  woiUd  not  come  in.  And 
this  defendant  says  that  some  one,  either  James 
or  Primrose  Hopping,  reported  next  day  that 
John  Hopping  would  come  in,  and  he  was  ac- 
cordingly considered  as  one  of  the  company  at 
the  sale. 

And  this  defendant  in  further  answering 
says,  that  said  company  was  got  up  by  this  de- 
fendant on  the  spur  of  the  occasion,  and  for  no 
other  puipose  whatever  but  to  create  compe- 
tition and  make  property  bring  more,  and  ex- 
tended originally  only  to  lot  No.  8.  And  this 
defendant  in  further  answering  says,  that 
neither  James  Hopping,  Leonard  Walling, 
[n]  nor  Joseph  Taylor,  were  [was]  at  the  time  of 
the  sale  a  part  of  said  company,  or  interested 
in  any  way  in  the  purchase  of  any  part  of  said 
lots  5,  6,  7,  8,  9  and  10. 

The  evidence  of  Primrose  Hopping  was  as 
follows: 

Primrose  Hopping  being  sworn.  Bays:  I  was 
the  crier  of  this  vendue.  I  struck  off  No.  8  to 
Richard  C.  Burrowes.  He  was  the  highest 
bidder.  William  Walling  and  Richard  C.  Bur- 
rowes were  the  only  two  bidders  some  consid- 
erable time  before  it  was  struck  off;  one  stood 
on  my  right  hand  and  the  other  on  the  left. 
William  Walling  was  on  the  left  hand  and 
Richard  C.  Burrowes  on  the  right.  They  were 
bidding  twenty-five  or  fift^  cents  per  acre. 
William  Walling  was  last  bidder,  except  Rich- 
ard G.  Burrowes.  Burrowes  bid  openly,  and 
Walling  by  a  wink.  I  had  a  timepiece,  and 
gave  notice  that  if  I  had  not  another  bid  I 
would  strike  it  off  to  the  highest  bidder;  and 
after  I  got  a  bid  from  Burrowes,  I  immediately 
S02*]  turned  to  Walling  *to  get  a  bid,  and  did 
this  repeatedly;  and  dwelt  an  unusual  time  to 
get  a  bid,  but  could  get  none.  I  dwelt  be- 
cause he  looked  at  me  as  if  anxious,  but  never 
bid;  and  finally  I  struck  it  off  to  Richard  C. 
Burrowes.  I  gave  fair  warning  that  I  was  going 
to  strike  it  off.  I  think  it  was  put  up  at  the 
first  day,  but  don't  recollect  the  amount  it  bid 
up  to.  1  had  no  instructions  from  commission- 
ers to  strike  it  off  to  Burrowes.  I  had  instruc- 
tions from  Edward  Taylor  several  times  not  to 
dwell  so  long  upon  the  property.  The  whole 
farm  was  struck  off  to  the  highest  bidder,  to 
my  certain  knowledge.  Neither  of  commission- 
ers or  Joseph  Taylor  were  interested  in  this 
property  at  the  time  it  was  sold.  I  got  the 
highest  possible  price  for  each  section  of  the 
property.  It  was  much  better  to  have  the 
property  sold  than  partitioned.  I  did  not  con- 
sider myself  interested  in  this  property  at  the 
time  it  was  struck  off.  I  think  Richard  C.  Bur- 
rowes spoke  to  me  about  it.  I  don't  recollect 
what  I  said.  I  dont  recollect  what  the  precise 
words  were.  I  don't  think  I  gave  him  a  de- 
cided answer. 

I  think  Burrowes  spoke  to  me  on  the  second 
day  of  sale.  I  don't  recollect  that  he  told  me 
who  were  concerned  in  the  company.  I  can't 
say  if  any  of  the  company  lots  had  been  sold 
when  Burrowes  spoke  to  me.  I  am  not  sure  if 
Burrowes  said  it  to  me,  or  if  it  was  the  com- 
mon talk  to  try  to  make  a  landing  there.  When 
Burrowes  asked  me,  I  think  I  did  not  tell  Bur- 
rowes I  would  not  join.  I  extended  the  time 
several  times  in  the  sale  of  No.  8.  I  gave  fur- 
ther time  after  Burrowes'  last  bid.  I  think 
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Walling  was  a  little  farthest  off.  I  did  not 
know  Van  Pelt  as  a  bidder.  Van  Pelt  claimed 
the  bid.  I  requested  the  property  be  set  up 
again.  That  was  my  custom.  It  was  referred 
to  commissioners,  and  they  decided  that  it  was 
stricken  off  fair  and  should  not  be  set  up 
again.  I  did  have  an  interest  in  company  prop- 
erty afterwards.  I  never  paid  any  of  the  pur- 
chase money.  James,  and  John,  and  self  had 
two  thirds.  They  were  my  two  brothers.  My 
share  was  sold  to  Capt.  Vanderbilt  with  the 
rest  in  1839.  I  depended  on  my  brothers. 
They  made  payments.  Brothers  received  pur- 
chase money,  and  accounted  to  me  at  our  set- 
tlement after.  There  was  a  balance  paid  me.  We 
had  other  dealings.  I  can't  remember  when 
I  came  in  partner  with  them.  I  cant  say 
whose  share  of  these  lots  James  and  John  got. 
I  don't  know  which  of  my  brothers  I  got  the 
share  of,  John  or  James.  I  don't  know  wheii» 
or  if  before  deed  to  John  L  Taylor.  I  have  no 
knowledge  when  I  came  in  a  partner.  John  I. 
Taylor  gave  me  some  land  in  exchange  for  lot 
No.  17,  and  some  money.  He  aixl  Joseph 
Taylor  gave  me  7^  acres  back,  next  to  Van- 
dine's.  The  trade  was  made  several  years  sgo» 
before  the  commencement  of  suit,  etc.,  etc.,  etc 

*In  April,  1830,  twenty-four  building  [*ftOS 
lots  were  laid  out  upon  part  of  lot  No.  8,  six- 
teen of  which  were  distributed  in  seveoralty 
amongst  the  members  of  the  company,  and  the 
residue  left  to  be  sold  by  John  1.  Taylor  for 
their  benefit.  Other  measiures  of  improvement 
were  adopted  which  it  is  not  necessary  to  state 
particularly. 

In  the  case  of  Doe  v.  Lambert,  1  Green's  Law 
Reports,  182,  the  Supreme  Ck>urt  of  New  Jer- 
sey decided,  that  a  deed  made  by  the  commis- 
sioners in  partition  proceedings  to  any  other 
person  than  the  one  reported  as  purchaser,  was 
void. 

In  consequence  of  this  decision,  the  heirs  of 
Edmund  Kearney  instituted  actions  of  eject- 
ment in  the  Circuit  Court  of  the  United  States 
for  the  District  of  New  Jersey,  in  order  to  re- 
cover the  property;  whereupon,  the  company 
applied  to  the  Legislature  for  relief. 

in  March,  1841,  the  Legislature  passed  an 
Act  which  recited  that  deeds  were  sometimes 
made  to  other  persons  than  the  reported  pur- 
chasers, and  then  declared  as  follows: 

"^.  1.  Be  it  enacted  by  the  Council  and  Gen- 
eral Assembly  of  this  State,  and  it  is  hereby  en- 
acted by  the  authority  of  the  same,  that,  upon 
proof  being  made  to  the  satisfaction  of  the  court 
or  jury  before  whom  any  such  deed  or  cooTeT- 
ance  may  be  offered  in  evidence,  that  the  lands 
or  real  estate  therein  mentioned  were  sold  fair- 
ly and  without  fraud,  and  that  such  deed  or  ooo- 
veyance  was  made  and  executed  in  good  faith, 
and  for  a  sufficient  consideration,  and  with  the 
consent  of  the  person  or  persons  reported  to 
the  court  as  the  purchaser  or  purchasers,  the 
said  deed  or  conveyance  shall  nave  the  same 
force  and  effect  as  though  the  same  had  been 
made  and  executed  to  the  purchaser  or  pur- 
chasers reported  to  the  court." 

In  October,  1841,  the  bill  in  this  cause  was 
filed  by  heirs  of  Edmund  Kearney,  charging 
a  fraudulent  combination  between  Daniel 
Holmes,  Joseph  Taylor,  Leonard  Walling* 
James  Hopping,  John  L  Taylor  and  others 
named  in  the  bill,  for  the  purpose  of  bringing 

Howard    1ft. 


1853 


Keabney  et  al.  y.  Taylob  bt  al. 


603 


about  a  compulsory  sale  of  the  Key  Grove  es- 
tate, with  a  view  to  establishing  a  seaport  town 
on  a  part  thereof;  that,  to  that  end,  Holmes 
made  the  purchase  of  James  P.  Kearney, 
instituted  the  proceedings  in  partition,  and, 
through  the  fraudulent  co-operation  of  Joseph 
Taylor,  the  guardian,  and  Leonard  Walling 
and  James  Hopping,  two  of  the  commission- 
ers, and  Primrose  Hopping,  the  crier,  and 
others  confederating  with  them,  wrongfully 
and  fraudulently  brought  about,  under  pre- 
text and  color  of  law,  a  sale  of  the  entire  es- 
tate, under  the  proceedings  in  partition.  The 
bill  makes  a  case  of  fraud  in  fact,  as  well  as  of 
fraud  in  law,  growing  out  of  the  fiduciary  re- 
lations which  the  guardian  and  commissioners 
504*]  and  auctioneer  ^respectively  sustained 
to  the  estate  and  to  the  heirs  to  whom  it  be- 
longs. The  prayer  is  for  an  accoimt  of  the  pro- 
ceeds of  all  wood  and  timber  cut  from  the  six 
lots  conveyed  by  the  commissioners  to  John  L 
Taylor;  for  an  injunction  to  restrain  waste; 
that  the  conveyance  to  John  I.  Taylor,  and  the 
sale  of  these  lots  by  the  commissioners,  be  de- 
clared void;  and  for  other  relief. 

Extracts  from  the  answers  of  the  principal 
defendants  have  already  been  given. 

In  April,  1842,  the  trial  at  law  of  the  eject- 
ment came  on  before  Judges  Baldwin  and  Dick- 
enson; and  the  court  held  that,  under  the  pro- 
visions of  the  Act  of  1841,  the  defendant  must 
prove  that  there  was  no  fraud  of  any  kind  in 
the  sale,  in  order  to  avail  himself  of  the  provi- 
sions of  the  Act;  but  the  jury  not  agreeing,  no 
verdict  was  rendered  in  the  case. 

Whilst  the  present  suit  was  pending,  viz.: 
on  the  14th  of  February,  1844,  the  Legislature 
passed  a  private  Act,  entitled  ''An  Act  to  con- 
firm the  sales  of  the  real  estate  whereof  Ed- 
mund Kearney,  deceased,  late  of  the  County  of 
Monmouth,  died  *seised.'" 

This  Act  recited  the  circumstances  of  the  sale, 
and  that  doubts  had  arisen  respecting  the  title 
to  the  lots,  and  then  declared: 

"Section  1.  Be  it  enacted  by  the  Coimcil 
and  General  Assembly  of  this  State,  and  it 
IB  hereby  enacted  by  the  authority  of  the 
same,  that  the  several  deeds,  so  given 
by  the  said  commissioners  for  the  said  sever- 
jJ  lots,  shall  be  deemed  and  taken,  and  the 
same  are  hereby  declared  to  be  valid,  and  ef- 
fectual in  law,  to  convey  the  estate  therein  and 
thereby  intended  to  be  conveyed;  and  that  the 
said  deeds,  or  any  of  them,  and  all  subsequent 
conveyances  of  the  said  estate,  or  any  part 
thereof,  shall  not  be  impeached  in  any  court 
whatever  for  any  such  alleged  interest  in  the 
said  commissioners,  or  any  of  them,  in  the  prop- 
erty so  sold  by  them,  as  aforesaid,  or  for  any 
alleged  defect  or  informality  in  the  execution 
of  tne  powers  of  the  said  commissioners,  or  in 
the  proceedings  of  the  said  Orphans'  Court;  and 
that  the  said  deeds,  or  any  of  them,  shall  not 
be  invalidated  or  impeached  upon  any  other 
ground  than  that  of  absolute,  direct,  and  actual 
fraud  on  the  part  of  the  said  commissioners." 

The  defendants  then  filed  a  supplemental  an- 
swer, averring  that  there  was  no  fraud,  and 
praying  to  be  allowed  the  benefit  of  this  Act; 
and  also  filed  a  cross  bill,  the  proceedings  under 
which  it  is  not  material  to  notice  in  this  report. 

In  September,  1861,  the  Circuit  Court  de- 
creed that  the  bill  shoiUd  be  dismissed  with 
14  I),  ed. 


costs,  from  which  decree  the  complainants  ap- 
pealed to  this  court. 

•It  was  argued  by  Messrs.  Converse  [•505 
and  Ewing  for  the  appellants,  and  by  Messrs. 
Dayton  and  Johnson  for  the  appellees. 

The  arguments  of  the  counsel  on  both  sides 
were  directed,  in  a  great  measure,  to  an  exam- 
ination of  the  facts  in  the  case,  as  disclosed  in 
the  answers  and  evidence. 

The  points  of  law  for  the  appellants  were  the 
following: 

I.  That  the  courts  of  the  United  States,  hav- 
ing full  jurisdiction  of  the  case  conferred  on 
them  by  the  Constitution,  and  the  case  be- 
ing actually  pending  in  the  Circuit  Court, 
the  Legislature  of  New  Jersey  had  no  pow- 
er, by  private  act  or  special  edict,  enacted 
or  pronounced  while  the  case  was  so  pending, 
to  interfere  with  or  to  control  the  decision 
of  the  United  States  court  therein.  That  it 
could  not  itself  directly  pronounce  or  dictate 
to  the  court  what  judgment  it  should  pro- 
nounce in  the  case;  nor  could  it,  by  changing 
the  principles  of  law,  or  the  rules  of  evidence 
governing  it,  by  such  special  edict,  indirectly 
make  or  control  the  judgment  or  decree  of  the 
court;  and  that,  such  being  the  purport  and 
end  of  the  Act  of  February  14,  1844,  the  same 
is  void. 

n.  That  there  was  actual  fraud  by  the 
commissioners  in  the  execution  of  their  trust, 
and  that,  if  we  admit  the  special  Act  of  Feb- 
ruary 14,  1844,  to  be  valid,  the  sale  and  con- 
veyance, made  by  the  commissioners  to  them- 
selves and  their  partners,  are  void  under  its 
provisions. 

in.  That  material  recitals,  in  the  preamble 
to  that  Apt,  appear  to  be  false;  and  it  being  a 
private  act,  and  the  Legislature  deceived,  and 
induced  by  false  pretenses  to  pass  it,  it  is  void. 

I.  We  contend,  then,  that  the  Act  of  Feb- 
ruary 14,  1844,  is  void;  and, 

1st.  Because  it  violates  the  22d  article  of  the 
constitution  of  New  Jersey,  which  declares 
that  the  common  law  of  England  shall  remain 
in  force  in  that  State,  until  altered  "by  a  fu* 
ture  law  of  the  Legislature." 

This  Act  in  not  a  law,  but  a  mere  legislative 
edict  interposed  between  two  parties  litigant, 
directing  what  manner  of  decree  shall  be  made 
between  them — a  taking  the  property  from  one 
and  giving  it  to  the  other.  To  be  a  law,  it 
must  be  ^neral — a  rule  aflfecting  property, 
generally,  in  like  circumstances.  'This  Act  is 
in  violation  of  the  principles  of  the  common 
law,  and,  not  being  itself  a  law,  is  therefore 
void.  1  Bl.  Com.  44,  138;  Taylor  v.  Porter, 
4  Hill,  N.  T.  140;  Regents  of  University  of 
Maryland  v.  Williams,  9  Gill  &  Johns.  412; 
Ervine's  Appeal,  16  Penn.  State,  257;  McNuttv. 
Bland,  2  How.  16,  17;  Webster  v.  Cooper,  14 
Id.  603;  Proprietors  of  Kennebeck  'v.  [^506 
Laboree  et  al.  2  Greenl.  288-295;  Attorney- 
General  V.  Stevens,  I  Saxon's  N.  Jer.  369, 
380;  see  further  authorities,  post,  p.  23. 

2d.  It  also  violates  that  clause  of  the  same 
article  of  the  constitution  of  New  Jersey  which 
declares,  "that  the  intestimable  right  of  trial  by 
jury  shall  remain  confirmed;  as  a  part  of  the  law 
of  this  colony,  without  repeal,  forever."  Scud- 
der  V.  Trenton  Delaware  Falls  Co.  1  Saxtuu, 
N.  Jer.  696,  726,  727;  Arrowsmith  v.  Burlin- 
gim,  4  McLean,  489;  Embury  v.  Conner,  3  Com* 
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stock,  511,  516,  517;  Beneon  ▼.  Mayor,  etc.  10 
Barbour,  S.  C.  223,  224;  People  v.  White,  11 
Id.  S.  C.  26,  30;  Parkham  v.  Justices,  9  Ga. 
341,  349-351;  McLeod  v.  Burroughs,  9  Id.  213, 
215,  216;  Vanzant  v.  Waddle,  2  Yerg.  260, 
269-271;  Walley  v.  Kennedy,  2  Id.  554,  566; 
Jones  V.  Perry,  10  Id.  59,  71,  72;  Holden  v. 
James,  11  Mass.  396;  Hake  v.  Henderson,  4 
Dev.  N.  Car.  15;  2  Kent,  1-13  and  note  b,  p. 
13,  and  note,  p.  4. 

3d.  This  Act,  not  being  a  law,  is  not  to  be 
regarded  as  a  rule  of  decision  in  the  courts  of 
the  United  States,  under  the  provisions  of  the 
34th  section  of  the  Judiciary  Act,  even  "in  a 
trial  at  common  law." 

4th.  It  violates  the  2d  section  of  the  4th  arti- 
cle of  the  Constitution  of  the  United  States, 
which  declares,  *'that  the  citizens  of  each  State 
shall  be  entitled  to  all  the  privileges  and  immu- 
nities of  the  citizens  in  the  several  States." 

This  Act  is  a  special  edict  against  citizens  of 
States,  other  than  New  Jersey,  devesting  them 
of  their  inheritance,  or  laying  down  special 
rules  applicable  to  their  estate  only,  which 
may  have  that  effect.  If  the  Act  were  general 
against  all  parties,  citizens  of  other  states,  who 
might  hold  property  so  circumstanced,  it 
would  be  clearly  unconstitutional.  We  think 
the  objection  loses  none  of  its  force  because 
the  Act  is  special,  and  applied  to  a  single  case. 
It  declares  that  the  property  of  these  parties, 
who  are  citizens  of  other  states,  shall  not  be  en- 
titled to  the  protection  which  the  laws  of  the 
State  extend  to  the  property  of  its  own  citizens. 

4  Johns  Ch.  430. 

5th.  It  is  a^inst  the  spirit,  if  not  the  letter, 
of  the  id  section  of  the  3d  article  of  the  Consti- 
tution of  the  United  States,  which  gives  to  the 
courts  of  the  United  States  Jurisdiction  in  all 
cases  "between  citizens  of  different  states." 

The  national  tribunal  would  be,  in  effect, 
ousted  of  its  jurisdiction,  and  the  citizens  of 
other  states  deprived  of  its  protection,  if  the 
State  Legislature  could  interpose,  pending  the 
case,  and  by  special  edict,  pronounce  a  decree, 
or  lay  down  new  principles  of  law  and  new 
rules  of  evidence  for  that  case  alone,  which 
would  dictate  to  and  control  the  court  in  the  de- 
SO 7*]  cree  it  ^should  pronounce.  This  would 
defeat  the  end  and  purpose  of  this  provision  of 
the  Constitution.  For  everyone  is  aware  that  the 
citizens  of  other  states  are  much  safer  from 
injustice  and  wrong  where  their  rights  are 
adjudicated  by  the  judiciary,  than  the  Legisla- 
ture of  a  state.  United  States  v.  Peters,  5 
Cranch,  15;  Odgen  v.  Blackledge,  2  Cranch,  194; 
duydam  v.  Broadnax,  14  Pet.  67,  74,  75;  Rhode 
[sland  V.  Massachusetts,  12  Id.  751. 

6th.  The  right  to  pass  an  Act  such  as  this  is 
inconsistent  with  a  republican,  constitutional 
government,  or  any  government  with  limited 
powers,  for  it  deprives  the  citizen  of  one  of  his 
absolute  rights — the  possession  and  enjoyment 
of  property.  It  is  admissible  only  in  a  purely 
Asiatic  despotism.  People  v.  Supervisors  of 
Westchester,  4  Barb.  8.  C.  64;  Norman  v.  Heist, 

5  Watts  &  Serg.  171 ;  Bumberger  v.  Clippenger, 
5  Id.  311;  Ervine's  Appeal,  10  Penn.  State, 
257. 

n.  We  contend  that  there  was  actual  fraud 
by  the  commissioners  in  the  execution  of  their 
trust;  and  if  we  admit  the  special  Act  of  Feb- 
ruary 14,  1844,  to  be  valid,  the  sale  and  con- 
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veyance  made  by  the  commissioners  to  them- 
selves and  their  partners  are  void. 

A  trustee  who  becomes  a  purchaser  of  tkm 
trust  estate  is,  in  the  estimation  of  law,  m 
fraudulent  purchaser;  and  because  of  the  temp- 
tation and  opportunity  to  commit  fraud,  and  the 
ease  with  which  he  can  cover  it  from  detection, 
such  purchase  is  of  itself  a  fraud,  and  a  title 
procured  under  it  is  void,  at  the  option  of  the 
cestui  que  trust. 

The  special  Act  of  February  14,  1844,  de- 
clares that  this  sale  and  the  deeds  made  under 
it,  "shall  be  valid  in  law,"  unless  ''impeached 
for  absolute,  direct  and  actual  fraud."  It  does 
not,  however,  require  this  court  to  change  the 
rules  of  evidence  applicable  in  all  like  cases, 
where  the  question  is,  whether  there  was  or 
was  not  actual  fraud  on  the  part  of  the  trustee 
in  dealing  with  theproperty  and  funds  of  bis 
cestui  que  trust.  The  special  Act  merely  re- 
lieves the  trustee  from  the  judgment  of  law  con- 
sequent upon  their  purchase.  It  leaves  all  inci- 
dental questions  open,  to  be  dealt  with  aceoid- 
ing  to  general  principles. 

And  the  trustees  stand  in  an  inauspicious  re- 
lation to  the  property;  they  are  vendors  of  the 
estate  of  others,  and  they  are  purchasers  for 
themselves;  a  court  of  equity  will,  therefore, 
examine  their  acts  with  jealous  caution,  and  is 
dubious  matters  it  can  allow  them  the  benefit 
of  no  favorable  presumption.  Mchoud  v.  Girod, 
4  How.  503. 

And  if  the  trustees  have  resorted  to  artifice 
or  falsehood  to  conceal  their  interest;  or  if, 
contrary  to  their  duty,  they  have  retained  Um 
trust  fund,  and  use  it  for  their  own  benefit  or 
that  of  their  friends;  or  if  they  combined  with 
others  to  prevent  investigation,  *or  to  [*50S 
postpone  accountability,  they  will  be  held 
chargeable  with  actual  fraud. 

1st.  Two  of  the  commissioners,  Leonard 
Walling  and  James  Hopping,  were  undoubted 
partners  at  the  time  the  sale  was  reported  to 
the  court,  if  not  so  by  a  secret  understanding 
among  themselves  on  the  day  of  sale.  But  to 
cover  and  conceal  their  interest  and  that  of 
the  guardian,  Joseph  Taylor,  they  reported  to 
the  court  that  Ezra  Osbom  was  the  purchaser 
of  lots  5,  6,  and  10;  Isaac  K.  Lippincott  of  lots 
7  and  9,  and  Richard  S.  Burrowes  of  lot  Ko. 
8;  which  report  was  false. 

And  in  tne  deed  which  they  executed  to 
John  I.  Taylor,  April  1st,  1830,  they  recite 
that  Osbom,  Lippincott  and  Burrowes,  bid  off 
lots  5,  6,  7,  8,  9  and  10,  for  John  I.  Taylor,  as 
his  agent,  which  recital  was  false,  axid  together 
with  the  conveyance  to  him,  intended  to  oon- 
ceal  their  interest  in  the  purchase. 

This  falsehood  and  concealment  was  for 
their  own  advantage.  Had  they  reported  the 
sale  and  the  parties  in  interest  truly  to  the 
court,  it  could  not  have  been  confirmed. 

2d.  They  retained  the  trust  fund  for  a  long 
time  in  their  hands,  and  used  it  for  the  benefit 
of  themselves  and  their  families. 

No  costs  appear  to  have  been  taxed  in  the 
case;  and  the  amount  is  left  to  conjecture.  We 
suppose  that  $341.19  will  be  more  than  sufli- 
cient  to  cover  them.  This  deducted  will  reduce 
the  net  proceeds  of  sale  to  $19,600. 

(The  counsel  then  went  into  a  long  examina- 
tion of  the  state  of  the  accounts,  which  Ss 
omitted.) 
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3d.  In  order  the  better  to  secure  to  themselves 
the  use  of  the  trust  fund,  and  to  enable  them 
to  purchase  and  improve  a  portion  of  the  estate 
with  its  proceeds,  the  commissioners  associated 
themselves,  and  combined  with  Joseph  Taylor, 
the  guardian  of  four  of  the  minor  children  and 
heirs,  and  through  his  connivance  and  partici- 
pation avoided  investigation  and  postponed  ac- 
countability. 

The  record  shows  that,  from  April  Ist,  1830, 
to  April  Ist  1831,  there  was  in  the  hands  of  the 
commissioners  and  guardian,  of  the  funds  of 

the   estate $  6,025.29 

From  April  Ist,  1831,  to  April  Ist,  1832  10,017.56 

There  is  no  evidence  in  the  record  that  any 
part  of  this  fund  passed  out  of  the  hands  of 
the  members  of  the  partnership  prior  to  the  7th 
of  April,  1837.  The  record  shows  that  there 
did  certainly  remain  in  their  hands,  until  the 
last  named  date,  at  least  $7,994.59. 

The  estate  was  thus  made  to  pay  for  itself 
and  improve  itself;  and  it  is  not  surprising  that 
one  of  the  partners  (Primrose  Hopping)  testifies 
that  he  never  paid  anything  on  his  piurchase, 
and  that  John  Hopping  does  not  know  when, 
where,  or  to  whom  he  paid. 
509*]  *It  is  not  at  all  probable  that  either  of 
the  commissioners,  or  their  brothers,  or  the 
guardian,  his  son  or  son-in-law,  ever  paid  a 
dollar  towards  their  purchase. 

The  proceeds  of  the  estate  could  not  have 
been  thus  held  to  pay  for  the  estate  without 
combination  between  the  commissioners  and 
guardian. 

4th.  We  will  endeavor  to  show,  that  the  re- 
port of  the  commissioners  that  the  premises 
could  not  be  divided  without  great  prejudice  to 
the  interest  of  the  owners  was  untrue,  and  in- 
duced by  a  purpose  to  possess  themselves  of  a 
portion  of  the  property.  There  were  seven 
shares.  The  commissioners  divided  the  prop- 
erty into  fifteen  parts  before  nuildng  their  re- 
port that  it  could  not  be  divided. 

5th.  There  was  a  controversy  at  the  bidding 
which  was  first  decided  by  Primrose  Hopping, 
a  secret  partner;  and  afterwards,  on  appeal,  by 
the  commissioners  (two  of  them,  as  we  think 
we  have  shown),  also  secret  partners.  It  was 
decided  in  their  own  favor. 

in.  The  recitals  of  the  Act  of  February  14th, 
1844,  show  that  the  Legislature  was  deceived 
and  passed  the  Act  under  a  mistake  as  to  the 
facts.  Mclntire  Poor  School  v.  Zanesville 
Canal  and  Manuf.  Go.  9  Hammond's  Ohio, 
289,  290;  2  Bl.  Com.  345,  346. 

1st.  The  Act  contemplates  that  the  deed 
which  it  confirms  had  been  made  to  a  party  to 
whom  the  interest  in  the  property  had  been 
transferred  for  a  valuable  consideration — ^not 
to  a  person  who  received  the  conveyance  to 
conceal  the  interest  of  others. 

The  combination  between  the  commissioners 
and  the  guardian  to  unite  in  the  purchase  of 
the  estate — a  combination  fraudulent  in  Itself 
— was  not  made  known  to  the  Legislature. 

3d.  The  sale  and  conveyance  by  the  com- 
missioners were  not  made  in  good  faith.  There 
were  suppressio  veri  and  suggestio  falsi  in  all 
their  several  papers  relating  U>  both. 

4th.  The  purchase  money  was  not  honestly 
and  fully  paid  to  the  persons  entitled. 

The  counsel  for  the  appellees  bestowed  a 
great  deal  of  attention  upon  the  Act  passed  by 
14  Ii.  ed. 


the  Legislature  of  1844.  Having  given  the 
views  of  the  opposite  counsel  upon  this  point, 
it  is  proper  to  state  also  the  views  taken  by  the 
counsel  for  the  appellees. 

The  Act  of  March,  1841,  required  proof,  ta 
the  satisfaction  of  the  court  or  jury,  that  the 
lands  were  sold  fairly,  and  without  frauds 
that  the  deed  was  executed  in  good  faith,  for 
a  sufiicient  consideration,  and  with  the  consent 
of  reported  purchasers. 

The  obvious  meaning  of  this  Act,  as  we  con- 
tended, was  actual  *fraud,  actual  good  [*51(> 
faith.  It  was  so  understood  by  the  Legislature, 
and  so  understood  by  the  remonstrants,  who 
opposed  it  to  the  last. 

Yet  Judge  Baldwin  ruled,  in  effect,  that  our 
condition  was  made  worse  rather  than  better 
by  this  Act.  He  said,  first,  that  the  Act  was 
a  legislative  recognition  of  Doe  v.  Lambert; 
second,  that  we  must  convince  both  court  and 
jury  that  there  was  no  fraud;  third,  that  the 
Act  did  not  des^ate  the  character  of  fraud, 
which  was  to  af^ct  such  deeds;  that  in  con- 
sequence, all  fraud,  actual  or  legal,  would 
vitiate  the  deed;  that  if  the  commissioners 
were  interested  in  the  sale  (before  their  duties 
were  discharged ) ,  however  innocent  or  ignorant, 
or  however  large  the  price  and  fair  the  sale,  it 
was  a  fraud  inlaw,  and  vitiated  the  deed. 

This  opinion  of  Judge  Baldwin,  involved  a 
necessity  for  further  legislation.  Notice  of 
application  for  a  private  law,  was  published 
SIX  weeks  in  the  Monmouth  Democrat  (in  the 
county  where  the  lands  lie),  under  a  rule  of 
the  house.  The  bill,  after  such  notice,  was  in- 
troduced and  passed  into  a  law,  14th  Feb- 
ruary, 1844. 

First.  Does  that  Act  conflict  with  the  Con- 
stitution of  New  Jersey  or  the  United  States? 

Second.  Was  there  "absolute,  direct  and 
actual  fraud  on  the  part  of  said  commis- 
sioners ?" 

Another  point  is  made  by  the  answer  to  the 
cross  bill,  to  wit: 

Third.  Was  the  Act  of  1844  a  fraud  on  the 
Legislature,  and  can  it  be  avoided  for  that 
cause? 

1.  Does  the  Act  of  1844  violate  the  Consti- 
tution of  New  Jersey? 

The  Act  is  purely  remedial.  It  relieves 
against  a  technical  exception,  to  wit:  the  makr 
ing  of  a  deed  to  a  person  other  than  the  bidder; 
and  it  relieves  from  a  legal  or  constructive 
fraud  (if  there  be  any),  though  not  from  actual 
fraud.  It  is  important  to  remember  that  even 
if  the  commissioners  did  become  interested 
(which  is  expressly  denied)  the  deed  was  not 
void,  but  voidable  only  by  the  heirs,  and  them 
only.  Den  v.  McKnight,  6  Hal.  '386.  And 
equity  even  then  would  put  them  on  terms. 

Our  Constitution,  July  2d,  1776,  gives  plenary 
powers  of  legislation.  Nothing  is  reserved 
from  their  power  except  the  rights  of  con- 
science and  trial  by  jury. 

New  Jersey  had  no  bill  of  rights.  Her  con- 
stitution did  not  even  separate  the  legislative 
and  judicial  departments  of  government. 
There  was  no  provision  against  interference 
with  vested  rights  or  against  retrospective 
laws.  1  Kent's  Com.  448;  3  Story  on  Cont. 
266;  Bennett  v.  Boggs,  1  Bald.  C.  74;  Bona- 
parte V.  C.  &  A.  R.  R.  Co.  Id.  220.  Under 
her  constitution  of  1776  her  *courts  and  [*511 
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jurists  have  even  held  her  power  of  legislation 
absolute,  as  of  British  Parliament.  So  much 
of  the  common  and  statute  law  of  England 
was  adopted  as  theretofore  in  use  in  the  prov- 
ince, and  until  changed.  Sec.  22  of  Constitu- 
tion of  1776. 

The  Act  of  1844  did  not  violate  the  common 
law.  Private  acts  are  a  common  law  assurance 
or  conveyance.  So  treated  in  British  legislation. 
5  Cruise  Dig.  p.  1  to  15;  title  "Private  Acts." 
It  shows  that  Parliament  legislated  by  private 
acts  as  extensively  as  we  do. 

But  if  the  common  law  were  otherwise,  the 
constitution  of  New  Jersey  adopted  so  much 
thereof  only  9S  had  been  in  use  in  the  prov- 
ince.   This  principle  had  not  been  in  use. 

Where  a  power  to  legislate  and  cure  defects 
has  been  long  exercised,  as  in  the  past  history 
of  New  Jersey,  it  is  the  strongest  evidence  of 
its  existence.  Briscoe  v.  Bank  of  Kentucky, 
11  Pet.  257;  State  v.  Mayhew,  2  QUI.  487. 

Commencing  after  the  surrender  by  the  pro- 
prietors of  New  Jersey  of  the  powers  of  gov- 
ernment in  1702,  we  have  a  series  of  these 
remedial  acts  of  the  most  extended  character. 

The  following  public  Acts  are  still  on  the 
statute  book. 

(Then  followed  a  reference  to  fifty -nine  pri- 
vate Acts.) 

This  long  list  of  private  Acts  shows  the  con- 
stant exercise  of  legislative  power  over  wills, 
deeds,  partitions,  trusts  and  other  cases.  They 
do  not  cure  the  evidence  merely,  but  in  many 
cases  make  the  law  to  meet  the  case;  affecting 
legal  interests  vested  in  minors,  married  women 
and  others,  in  various  forms  and  without  as- 
sent. I  may  add  here  that  all  the  adjoining 
States  and  Congress  itself  has  pdssed  many 
such  remedial  acts,  confirming  land  titles,  etc. 
14  Pet.  353,  382. 

3.  The  restriction  in  the  constitution  in 
behalf  of  trial  by  jury  is  not  violated.  The 
object  of  this  Act  was  to  cure  a  mere  legal 
fraud  (if  any),  not  that  actual  fraud,  or  fraud 
in  fact,  of  which  the  jury  is  the  judge.  It  de- 
termines a  principle,  not  a  fact,  and  it  leaves 
trial  by  jury  as  it  was. 

Further,  "trial  by  jury,**  spoken  of  in  that 
constitution,  refers  only  to  such  trial  by  jury 
as  had  been  theretofore  practiced  in  the  col- 
ony. It  is  evident,  from  the  previous  as  well  as 
subsequent  le^slation  hereinbefore  referred  to, 
that  trial  by  jurv  must  have  been  ever  held  in 
this  colony,  subject  to  such  power  of  legisla- 
tion. There  are  many  cases  of  civil  right 
where  trial  by  jury  is  directly  taken  away ;  as 
in  appraisement  of  lands  taken  for  public 
purposes;  it  was  so  before  the  adoption  of  the 
Constitution  of  1776.  It  was  so  under  the  pro- 
prietary government.  Leam  &  Spi.  440.  Also 
under  the  royal  government.  Allison's  Laws 
of  New  Jersey,  273,  sec.  3.  Also  since  the  Con- 
stitution of  1776.  Saxton  Ch.  694;  Scudder  v. 
Trenton  Delaware  Falls  Co.,  and  cases  cited 
there. 

512*]  *4.  This  law  does  not  encroach  on 
the  Judicial  Department  (if  it  shall  be  thought 
that  by  the  theory  of  our  government,  without 
constitutional  provision,  these  departments  are 
distinct).  The  Act  does  not  declare  what  the 
law  was  theretofore,  but  what  it  shall  be  in 
future,  and  it  applies  such  law  to  existing 
cases,  or  in  other  words,  affects  existing  right^ 
794 


It  comes  back  to  the  same  question,  viz.:  the 
power  of  the  Legislature  as  respects  rights  vest- 
ed in  law,  though  subject  to  certain  equities. 
It  is  not  a  judicial  act  to  rectify  a  bad  sale. 
Wilkinson  v.  Leland,  2  Pet.  660. 

All  that  class  of  laws  which  are  held  void  as 
encroachments  on  the  judicial  departments  of 
government,  are  aside  the  question.  But  aside 
from  this,  where  there  is  no  constitutional  re- 
striction, as  in  New  Jersey,  the  Legislature 
may,  in  some  qualified  degree,  exercise  judicial 
power,  etc.  2  Root,  350;  3  Dall.  386;  3  GreenL 
334,  and  the  Acts  hereinbefore  cited,  show 
that  New  Jersey  has  always  done  so.  There  is 
nothing  in  the  institution  of  the  United 
States  against  it.    3  Story  on  Cont.  266,  267. 

5.  The  next  and  a  principal  point  is,  as  to 
the  question  whether  tne  act  conflicts  with  the 
Constitution  of  the  United  States.  Does  it  de- 
stroy the  obligation  of  a  contract. 

All  else  en&  in  ar^ments  looking  to  the 
propriety  of  such  special  legislation. 

The  object  of  this  law  is  not  to  disturb  or  im- 
pair contracts,  but  enforce  them.  The  com- 
missioners who  sold,  were  the  agents  of  the 
court.  They  sold  and  received  the  purchase 
money  in  full,  and  made  a  deed.  This  law  ia 
to  enforce  that  contract.  It  confirms  existing 
rights  only  in  favor  of  the  purchaser,  who  paid 
his  money. 

The  heirs  became  seised,  it  is  said,  by  reason 
of  the  defective  character  of  the  pro<iedinffS; 
but  such  seisin  was  subject  to  an  equity,  which 
this  act  recognizes  and  enforces.  1  Kent's 
Com.  455;  Goshen  v.  Stonnington,  4  Conn.  209; 
Langdon  v.  Strong,  2  Vt.  234;  3  Story  on  Cont. 
267;  Underwood  v.  Lilly,  10  Serg.  A.  Rawle, 
97;  Beade  v.  Walker,  6  Conn.  190;  Booth  v. 
Booth,  7  lb.  350;  3  McLean,  212;  7  Blaickf.  474; 
8  Mass.  472-479;  lb.  360;  2  Harr.  &  J.  230;  6 
Gill  &  J.  461 ;  3  Scammon,  443. 

A  court  of  equity  often  exercises  this  power 
in  favor  of  him  who  pays  the  purchase  money. 
This  law  does  no  more.  It  only  says,  a  deed 
made  by  request  of  the  purchasers  to  John  L 
Taylor,  as  their  agent,  snail  be  good. 

Legislation  often  does  what  a  court  of  equity 
may  do;  and  to  control  property  of  infants,  and 
order  sale  of  their  estates  and  deeds  therefor, 
is  or  was  of  constant  occurrence.  See  Aeta 
hereinbefore  cited,  and  15  Wend.  436;  20  Wend. 
365. 

*There  were  many  such  acts  before  [*61S 
the  adoption  of  the  Constitution  of  the  United 
States;  and  that  instrument  did  not  mean  to  de- 
strov  remedial  State  lesislation.  We  must  look 
to  the  history  of  the  times  for  its  meaning,  if 
doubtful.  Rhode  Island  v.  Massachusetts,  12 
Pet.  557. 

The  Supreme  Court  of  the  United  States  haa 
repeatedly  held  such  acts  valid,  and  that,  too, 
even  after  judgment.  Satterlee  ▼.  Matthew- 
son,  2  Pet.  380;  Wilkinson  v.  Leland,  2  lb. 
657,  661;  Calder  and  Wife  v.  Bull  and  Wife,  3 
Dall.  386;  Watson  et  al.  v.  Mercer,  8  Pet.  98. 
108;  Charles  R.  Bridge  v.  Warren  Bridge,  11 
lb.  420;  Watkins  v.  Holman,  16.  lb.  62;  3 
Story's  Com.  on  C.  266,  collects  cases  up  to 
2  Pet.;  Bennett  v.  Bogs,  Bald.  74;  Fletcher  ▼. 
Peck.  6  Cranch,  67,  134. 

Dicta  in  this  case  reviewed  in  later  eases 
above  cited. 

Second  Point    Was  there  "absolute,  direct 
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«nd  actual  fraud  on  the  part  of  said  commis- 
aioners  ?" 

Outside  of  the  pleadings,  this  had  been  here- 
tofore scarcely  pretended.  The  evidence  is  all 
-the  other  way.   . 

The  charges  of  fraud  in  the  original  bill  are 
-of  the  grossest  character.  The  answers,  which 
4ure  directly  responsive,  are  evidence. 

Edward  Taylor  is  the  only  surviving  com- 
missioner. He  has  answered  fully,  and  been 
likewise  sworn  as  a  witness.  He  denies  all 
fraud  on  the  part  of  the  commissioners,  and 
-says  the  property  brought  more  than  it  was 
worth,  in  his  judgment,  and  more  than  it  would 
bring  in  the  same  condition  at  that  time  (April, 
1844). 

The  company  who  bought  the  lots  in  ques- 
tion, were  Daniel  Holmes,  Ezra  Osbom,  Isaac 
K.  Lippincott,  Richard  G.  Burrowes,  Horatio 
K.  Kearney,  Septimus  Stephens. 

They  all  answer,  expressly  denying  all  fraud, 
except  Stephens,  who  declined  lus  share,  and 
died  before  any  question.  Horatio  N.  Kear- 
ney was  the  brother  and  one  of  the  heirs,  and 
has  answered,  disclaiming  any  knowledge  of 
fraud  at  the  time. 

The  answers  and  evidence  show,  in  brief,  this 
state  of  facts. 

Edward  Kearney  died  in  1822.  His  whole 
personal  estate  was  but  $1,080.33.  His  real 
estate  was  781  acres  of  light  sandy  land,  431  of 
which  only  were  cleared — which  had  been  in 
possession  of  himself  and  ancestors  for  many 
years. 

In  1829  there  were  living  six  children,  I 
think,  interested  in  the  estate,  of  whom  three 
or  four  were  minors,  and  three  of  these  minors 
were  girls,  with  no  means  of  support. 

One  of  the  children  had  sold  his  entire  share 
<one  seventh)  to  Daniel  Holmes,  for  $1,600. 

The  highest  price  any  witness  has  put  on  the 
whole  real  estate  was  $15,000.  It  rented  for 
many  years  prior  to  the  sale  for  $260  to  $300 
<mly. 

514*]  *Holmes  applied  for  a  partition,  and 
eommissioners  having  reported  it  could  not  be 
divided  without  prejudice,  they  were  ordered 
to  sell. 

The  laws  of  New  Jersey  required  only  that 
the  commissioners  should  advertise  in  one 
newspaper  in  the  county  where  the  lands  lie. 
They  did,  in  addition,  advertise  in  two  news- 
iMiperB  in  the  City  of  New  York,  and  had  100 
large  puffing  handbills  set  up,  showing  the  ad- 
vantages of  the  property.  There  was  a  large 
atten£uice  on  the  sale,  and  the  property  brought 
$19,941.19. 

The  money  was  paid,  and  the  heirs  have  had 
the  benefit  of  it. 

Every  witness  who  had  been  examined  says 
the  sale  was  fair,  and  the  price  much  exceeded 
miblic  expectation,  and  was  more  than  Horatio 
Kearney,  one  of  the  heirs,  said  it  was  worth. 

The  judgment  of  the  Company,  who  bought 
lots  5  to  10,  inclusive,  may  be  gathered  from 
the  disposition  they  made  of  their  shares  at 
difTo-ent  times  afterwards.  Holmes,  the  prime 
mover,  sold  his  interest  to  Joseph  Taylor  for  a 
net  profit  of  $25.  Burrowes  sold  his  to  Osbom 
for  $40.  Horatio  Kearney  sold  his  to  Bray  for 
$40.  Stephens  backed  out,  and  Lippincott  says 
the  company  have  saved  themselves  from  act- 
ual losft  ^n  the  purchase  only  by  the  earnings 
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of  certain  vessels  they  have  since  run  in  con- 
nection. 

Yet  after  the  gross  charges  of  fraud  and 
speculation  in  their  bill,  made  without  knowl- 
edge, were  fully  met  both  by  answers  and 
by  evidence,  these  same  charges  are  recklessly 
repeated,  again  and  again,  in  the  answer  to  the 
cross  bill,  but  without  the  slightest  evidence  to 
sustain  them. 

I  cannot,  in  the  mere  statement  of  points, 
comment  on  the  evidence  in  detail,  but  com- 
mend this  part  of  the  case  to  the  careful  ex- 
amination of  the  court.  It  will  show  clearly 
there  was  no  actual  fraud  on  the  part  of  the 
commissioners. 

Third  point.  Was  the  Act  of  1844  a  fraud 
on  the  Legislature? 

1.  The  first  answer  is,  if  it  were,  the  party 
can't  get  clear  of  it  in  this  way.  No  case  can 
be*  found,  to  show  by  evidence  aliunde  a  law 
void  because  the  Legislature  did  not  know 
what  it  was  about. 

2.  The  Legislature  understood  the  whole 
question.  Six  weeks'  notice  of  the  application 
was  given. 

The  evidence  of  Mr.  Sullivan  shows  his  re- 
monstrance was  read  and  filed,  with  all  its 
charges  of  fraud,  before  the  Act  in  the  House 
of  Assembly  was  referred  to  the  judiciary  com- 
mittee. Yet  afterwards  the  Act  passed  imani- 
mously.  And  a  reference  to  the  legislative 
journal  of  council  of  same  year,  shows  it 
passed  the  other  branch  of  the  Legislature,  also, 
upon  the  ayes  and  noes,  unanimously. 

'Besides  this,  Mr.  Sullivan  immedi-  [*S15 
ately  filed  his  petition  for  appeal,  and  it  was  at 
once  referred  to  the  judiciary  committee.  The 
council  journal  shows,  after  full  consideration, 
it  was  unanimously  denied. 

No  private  law  has  ever  passed  our  Legis- 
lature after  a  more  full  and  thorough  discus- 
sion. The  minutes  of  these  bodies  are  referred 
to  as  evidence  by  Mr.  Sullivan,  the  witness, 
counsel,  and  attorney  at  law  and  in  fact,  on 
part  of  the  complainants. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  of  the  Circuit 
Court  of  the  United  States  for  the  District  of 
New  Jersey. 

The  bill  was  filed  in  the  court  below  by  the 
heirs  of  Edmund  Kearney,  deceased,  against 
the  defendants,  to  set  aside  a  sale  of  a  part  of 
a  farm  descended  to  them,  situate  on  Raritan 
Bay,  in  New  Jersey,  under  an  order  of  the  Or- 
phans' Court  in  that  State,  in  a  case  of  parti- 
tion, a  sale  having  been  ordered  upon  thii 
ground  that  partition  could  not  be  made  with- 
out  prejudice  to  the  interest  of  the  heirs.  Th«i 
farm,  consisting  of  some  seven  hundred  and 
eighty-one  acresj  was  divided  by  the  commis 
sioners  into  fifteen  allotments,  preparatory  to 
the  sale,  and  which  sold  for  the  aggregate) 
price  of  $19,041.19.  The  bill  seeks  to  set 
aside  six  of  these  allotments,  Nos.  5,  6,  7,  8,  9 
and  10,  embracing  about  two  hundred  and 
eleven  acres,  and  which  sold  for  the  aggregate 
sum  of  $4,683.15.  At  the  time  of  the  applica- 
tion to  the  Orphans'  Court  for  the  partition, 
April  Term,  1829,  there  were  seven  surviving 
heirs  of  the  estate,  four  of  whom  were  minors. 
Daniel  and  John  W.  Holmes,  who  had  pur- 
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chased  some  year  previously  the  interest  of 
James  P.  Kearney,  one  of  the  heirs,  made  the 
application  for  the  partition.  The  Act  of  New 
Jersey,  conferring  the  powers  upon  the  Or- 
phans' Court,  provides  that  the  application  may 
be  made  by  the  heirs,  for  any  person  claiming 
under  them;  and  further,  that  if,  in  the  opinion 
of  the  commissioners,  partition  cannot  be  made 
without  great  prejudice  to  the  owners,  and  on 
satisfactory  proof  to  the  court  of  the  same,  a 
sale  of  the  premises  shall  be  ordered. 

It  is  not  material  to  refer  particularly  to  the 
proceedings  before  the  Orphans'  Court,  as  we 
do  not  understand  that  any  serious  question 
has  been  made  upon  them.  It  has,  indecKl, 
been  objected  that  no  personal  notice  of  the 
application,  or  of  any  of  the  proceedings  before 
the  court,  was  given  to  the  heirs,  whether 
adults  or  minors;  and  also,  that  no  guardian 
ad  litem  was  appointed  for  the  latter.  But,  it  is 
conceded,  neither  of  these  steps,  however  judi- 
cious, and  proper  for  the  purpose  of  protect- 
ing the  interest  of  the  parties  concerned,  are 
required  by  the  Statute  of  New  Jersey  or  prac- 
tice of  the  court. 

SI 6*]  *The  main  ground  relied  upon  for 
setting  aside  the  sale,  is  to  be  found  in  the  alle- 
gations and  proofs  of  fraud  in  the  proceedings 
that  took  place  at  the  commissioners'  sale  of 
the  premises,  under  the  order  of  the  court.  It 
is  claimed  that  this  sale  is  void,  and  should  be 
set  aside,  on  the  ground  of  either  actual  or  con- 
structive fraud,  or  both.  This  sale  took  place 
in  November,  1829,  and  was  confirmed  by  the 
court  on  the  report  of  the  commissioners  the 
January  Term  following. 

Deeds  of  conveyance  were  made  of  the  prem- 
ises sold  in  the  month  of  April  thereafter,  when 
one  half  of  the  purchase  money  was  paid;  the 
remaining  half  has  been  since  paid  m  pursu- 
ance of  the  conditions  of  sale,  and  order  of 
the  Orphans'  Court;  and  the  whole  of  the  pur- 
chase money  received  by  the  heirs.  All  of 
them,  except  three,  became  of  age  as  early  as 
at,  or  before,  September,  1831.  Another  be- 
came of  age  in  1834.  This  bill  was  filed  in  Oc- 
tober, 1841,  some  twelve  years  since  the  sale 
took  place,  and  eleven  since  most  of  the  pur- 
chase money  was  paid.  Actions  of  ejectment 
had  been  brought  in  the  early  part  of  that 
year;  the  precise  date  is  not  given. 

The  case  has  increased  very  much  in  im- 
portance since  the  sale  by  the  commissioners  in 
1829,  on  account  of  the  large  and  valuable  erec- 
tions and  improvements  made  upon  that  part 
of  the  premises  which  is  sought  to  be  recovered. 
A  town  has  spnmg  up  on  the  bay,  called  Key 
Port,  containing  a  population  of  several  hun- 
dred inhabitants,  with  their  dwellings,  public 
edifices,  docks  or  wharves;  and  a  great  portion 
of  the  property  has  passed  into  the  hands  of 
bona  fide  purchasers. 

These  six  lots  were  purchased  at  the  com- 
missioners' sale  by  a  company  organized  pend- 
ing the  sale,  and  who  made  the  purchase  with  a 
view  to  the  laying  out  and  establishment  of  a 
town  at  that  point  on  the  bay;  and  after  the 
confirmation  by  the  court  in  the  name  of  the 
bidders,  it  was  agreed  between  all  persons  in- 
terested in  the  purchase,  and  the  commission- 
ers, that  these  lots  should  be  conveyed  to  John 
I.  Taylor,  one  of  the  company,  in  trust  for  the 
owners,  on  account  of  the  greater  convenience 
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in  granting  town  lots,  after  the  town  should  be- 
laid out  and  these  lots  put  into  the  market. 
The  deed  was  executed  accordingly.  But  it 
appears  that  some  two  years  subsequent  to  thi» 
conveyance,  it  was  decided  by  the  Supreme 
Court  of  New  Jersey  (1  Greene,  182),  that  a 
deed  made  by  the  commissioners  in  partition  to- 
anyone,  other  than  the  person  reported  as  the 
purchaser,  was  void.  The  law  was  supposed 
to  be  otherwise  in  New  Jersey  down  to  thia 
decision,  as  it  is  in  several  of  the  States.  ^ 
Page,  620;  1  Dana,  261;  2  Dev.  &  B.  103;  11 
Id.  616.  The  title  was  first  attacked  solely  on 
this  fiaw.  It  led  to  the  institution  of  the  ac- 
tions of  ejectment.  The  ^defendants,  ['Sll 
however,  applied  to  the  Legislature  for  relief,, 
and  in  March,  1841,  a  general  Act  was  passed, 
providing,  upon  proof  being  made  to  the  satis- 
faction of  the  court  or  jury  before  whom  such 
deed  was  ofi'ered  in  evidence,  that  the  lands 
were  sold  fairly,  and  without  fraud,  and  the 
deed  executed  in  good  faith,  and  for  a  suffi- 
cient consideration;  and  with  the  consent  of 
the  persons  reported  as  purchasers,  the  deed 
should  have  the  same  effect  as  though  it  had 
been  made  to  the  purchaser. 

This  Act,  as  is  admitted,  is  unobjectionable, 
and  cured  this  defect  in  the  deed;  and  the  case, 
therefore,  is  brought  down  to  the  simple  ques- 
tion of  fraud,  actual  or  constructive,  at  the 
commissioners'  sale. 

The  whole  of  the  evidence  to  be  found  in  the 
record,  except  what  may  be  derived  from  the 
pleadings,  bearing  upon  this  question,  consists 
m  notes  of  the  testimony  taken  by  the  counsel 
in  two  trials  in  the  ejectment  suits,  the  one  in 
October,  1842,  and  the  other  in  April,  1844. 
These  notes,  being  an  abridgment  of  the  testi- 
mony of  the  witnesses  at  these  trials,  are  not 
always  free  from  obscurity  and  doubt  as  to  the 
meaning,  and  having  been  taken  by  the  oppos- 
ing counsel  are,  in  some  instances,  inconsist- 
ent, and  contradictory.  But  upon  an  attentiTe 
examination  of  them,  and  making  all  due  al- 
lowance for  the  circumstances  under  which 
they  were  taken,  we  are  satisfied,  the  dear 
weight  of  the  evidence  is  against  the  charge 
of  actual  fraud  in  the  proceedings  before  the 
Orphans'  Court,  or  in  the  commissioners'  sale. 

An  attempt  was  made  on  the  argument  to 
impeach  the  good  faith  of  the  report  of  the 
commissioners,  which  recommended  a  sale  of 
the  property  instead  of  making  partition.  But 
it  is  not  pretended  that  the  report  contained 
any  facts  bearing  upon  this  question  which 
were  untrue  or  had  the  effect  to  mislead  the 
judgment  of  the  court.  The  law  authorises  wl 
sale,  wlien  the  land  is  so  drcumstanced,  that 
in  the  opinion  of  the  commissioners,  partition 
cannot  be  made  without  great  prejudice  to  the 
owners,  and  upon  satisfactory  proof  of  that 
fact  being  made  to  the  court.  The  commis- 
sioners caused  a  survey  and  map  of  the  prem- 
ises to  be  made  which  accompanied  their  re- 
port, and  they  express  the  opinion,  after  an  ex- 
amination of  the  same,  that  the  partition  could 
not  be  made  without  injury  to  the  owners.  We 
may  presume  the  judges  had  satisfactory  evi- 
dence before  them  that  this  opinion  was  weU 
founded  before  they  granted  the  order  of  sale; 
for,  until  some  facts  are  shown  going  to  im- 
peach ity  and  with  which  ths  commisnoners  or 
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parties  interested  were  privy,  such  is  the  legal 
•effect  of  the  order. 

Besides,  if  this  question  could  be  regarded  as 
an  open  one  now,  in  the  absence  of  any  evi- 
518*]  dence  going  to  impeach  the  order  *of 
the  Orphans'  Court,  the  result  would  not  be 
<;hanged;  for  every  witness  examined  on  the 
subject  concurs  in  the  opinion  that  the  farm 
-could  not  have  been  divided  among  the  heirs 
without  great  prejudice  to  their  interest. 

By  the  law  of  New  Jersey,  and  the  order  of 
the  court,  the  commissioners  were  required  to 
give  sixty  days'  notice  of  the  sale,  by  posting 
advertisements  in  five  of  the  most  public  places, 
and  publishing  the  same  in  one  newspaper,  in 
the  county.  The  commissioners,  in  conjunc- 
tion with  Joseph  Taylor,  the  guardian  of  the 
infant  children,  in  addition  to  this  notice, 
caused  the  sale  to  be  published  in  two  news- 
papers in  the  City  of  New  York,  and  also  pub- 
ashed  and  circulated  some  one  hundred  hand- 
bills throughout  the  country.  '  The  greatest 
pains  seem  to  have  been  taken  to  give  the 
widest  publicity  of  the  day  and  place  of  sale, 
and  to  secure  the  fullest  attendance  of  bidders. 
The  farm  was  divided  into  fifteen  allotments, 
and,  according  to  the  evidence,  in  the  most  ju- 
dicious manner  for  the  purposes  of  the  sale, 
and  which  were  struck  off,  not  only  at  full 
prices,  but  at  prices  considerably  exceeding  the 
highest  estimate  of  those  well  acquainted  with 
the  premises.  On  this  subject  the  evidence  is 
all  one  way.  Every  witness,  to  whom  the 
question  is  put,  afiirms  the  fact.  The  highest 
estimate  of  value  is  $15,000.  The  sales  amounted 
to  $19,941.19.  The  highest  rent  the  farm  had 
previously  brought  was  $300  per  annum,  for 
most  of  the  time  it  had  been  rented  for  $260. 
The  soil  was  light,  sandy  and  improductive, 
and  it  is  agreed,  by  all  the  witnesses  who 
speak  on  the  subject,  that,  independently  of 
the  improvements  made  since  the  sale,  it  would 
not,  at  the  time  they  were  speaking,  sell  for 
more,  if  for  as  much,  as  it  had  brought  at 
the  commissioners'  sale. 

This  may  account  for  the  circumstance,  that 
the  bill  of  complaint  is  not  filed  to  set  aside  the 
sale  of  the  entire  farm,  but  only  as  to  that  por- 
tion of  it  upon  which  the  large  and  valuable 
improvements  have  been  made,  and  the  parts 
connected  with  it;  as,  independently  of  these, 
there  can  be  no  inducement  to  disturb  the  sale. 
Success  would  be  rather  a  misfortune. 

The  reason  why  the  premises  sold  for  some 
$5,000  over  the  estimates  and  expectations  of 
those  best  acquainted  with  them,  was  owing  to 
the  fact,  that  some  enterprising  men  in  the 
neighborhood  foresaw  that  the  Baritan  Bay,  at 
that  point,  was  capable  of  being  made  a  port  of 
•ome  business;  and  that,  by  an  expenditure  of 
sufficient  capital  to  accomplish  this,  a  town 
might  be  built  up,  which  would  afford  a  re- 
muneration for  the  outlay,  and  the  port  afford 
convenience  and  facilities  to  the  people  of  that 
neighborhood,  as  well  as,  probably,  add  some- 
thing to  the  value  of  their  property.  The 
practicability  of  this  scheme  was  the  induce- 
ment held  out  by  the  commissioners  and  guar- 
51**]  dian  of  *the  infants,  and  persons  imme- 
diately interested  in  the  property,  to  the  pur- 
chasers ;  and  as  is  manifest  upon  the  proof,  fur- 
nished the  leading  motive  for  competition  in 
the  biddings  at  the  sale.  This  enterprise,  how- 
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ever,  required  a  considerable  outlay  of  capital 
in  the  construction  of  docks  or  wharves,  and 
in  the  erection  of  a  warehouse,  and  other  edi- 
fices, for  the  accommodation  of  the  public,  be- 
yond the  means  of  any  individual  in  that  some- 
what retired  locality,  or  of  any  one  who  might 
be  inclined  to  take  an  interest  in  it.  To  over- 
come this  difficulty,  those  interested  in  the  sale, 
and  who  were  desirous  the  property  should 
bring  the  highest  price,  exerted  themselves  to 
form  an  association  or  company,  composed  of 
persons  in  the  neighborhood  who  had  a  com- 
mon apd  general  interest  in  the  object  in  view, 
viz.:  the  building  up  of  this  little  port  and 
town,  for  the  purpose  of  bidding  in  the  prop- 
erty, and  engaging  in  the  enterprise.  Holmes, 
the  owner  of  one  seventh,  H.  N.  Kearney,  one 
of  the  heirs,  and  Joseph  Taylor,  the  guardian 
of  the  minors,  were  more  or  less  active  in  get- 
ting up  this  association,  and  no  doubt  with  the 
knowledge  and  approbation  of  the  commission- 
ers. 

There  was,  also,  another  circiunstance  that 
operated  in  the  formation  of  this  company.  A 
little  port  and  town  had  sprung  up  at  a  neigh- 
boring point  on  the  bay  called  Middletown 
Point;  and  it  was  given  out  that  the  people  of 
this  town  had  associated  to  bid  off  the  site  of 
this  new  one  at  the  sale,  in  contemplation  and 
with  a  view  to  prevent  a  rival  place  of  business 
in  that  vicinity. 

Under  these  circumstances,  the  company  in 
question  was  formed,  and  bid  at  the  sale  in 
competition  with  the  Middletown  Point  associ- 
ation; and,  being  the  highest  bidder,  the  prop- 
erty was  struck  off  to  them. 

There  are  some  cases  deriving  their  princi- 
ples from  the  severe  doctrines  of  Bexwell  v. 
Christie,  Cowp.  396,  and  Howard  v.  Castle,  6 
T.  R.  642,  to  be  found  in  books  of  high  au- 
thority in  this  country,  that  would  carry  us 
the  length  of  avoiding  this  sale,  simply  on  the 
ground  of  this  association  having  been  formed 
for  the  purpose  of  bidding  off  the  premises,  for 
the  reason  that  all  such  associations  tend  to 
prevent  competition,  and  thereby  to  a  sacrifice 
of  the  property.  3  Johns.  Cas.  29;  6  Johns. 
194;  8  Id.  444;  13  Id.  112;  2  Ham.  505;  5 
Halst.  87;  2  Kent,  539;  1  Story's  £q.  Jur. 
sec.  293.  Later  cases,  however,  have  qualified 
this  doctrine,  by  taking  a  more  practical  view 
of  the  subject  and  principles  involved,  and  have 
placed  it  upon  ground  more  advantageous  to  all 
persons  interested  in  the  property,  while  at  the 
same  time  affording  all  proper  protection 
against  combinations  to  prevent  competition.  2 
Dev.  126;  3  Mete.  384;  25  Maine,  140;  2  Const. 
S.  C.  821;  3  Yes.  625;  12  Id.  477;  11  Serg.  & 
Rawle,  86. 

*It  is  true  that  in  every  association  [*520 
formed  to  bid  at  the  sale,  and  who  appoint  one 
of  their  number  to  bid  in  behalf  of  the  com- 
pany, there  is  an  agreement,  express  or  im- 
plied, that  no  other  member  will  participate  in 
the  bidding;  and  hence,  in  on^  sense,  it  may  be 
said  to  have  the  effect  to  prevent  competition. 
But  it  by  no  means  necessarily  follows  that  if 
the  association  had  not  been  formed,  and  each 
member  left  to  bid  on  his  own  account,  that  the 
competition  at  the  sale  would  be  as  strong  and 
efficient  as  it  would  by  reason  of  the  joint  bid 
for  the  benefit  and  upon  the  responsibility  of 
all.  The  property  at  stake  might  be  beyond  the 
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means  of  the  individual,  or  might  absorb  more 
of  them  than  he  would  desire  to  invest  in  the 
article,  or  be  of  a  description  that  a  mere 
capitalist,  without  practical  men  as  associates, 
would  not  wish  to  encumber  himself  with. 
Much  of  the  property  of  the  country  is  in  the 
hands  of  incorporated  or  joint  stock  companies; 
the  business  in  which  they  are  engaged  being 
of  a  magnitude  requiring  an  outlay  of  capital 
that  can  be  met  only  by  associated  wealth. 
Railroads,  canals,  ship  channels,  manufacturing 
establishments,  the  erection  of  towns  and  im- 
provement of  harbors,  are  but  a  few  of  the  in- 
stances of  private  enterprise  illustrating  the 
truth  of  our  remark.  It  is  apparent  that  if,  for 
any  cause,  any  one  of  these  or  of  similar  masses 
of  property,  should  be  brought  to  the  stake, 
competition  at  the  sales  could  be  maintained 
only  by  bidders  representing  similar  companies, 
or  associations  of  individuals  of  competent 
means.  Property  of  this  description  cannot  be 
divided,  or  separated  into  fragments  and  par- 
cels, so  as  to  bring  the  sale  within  the  means  of 
individual  bidders.  The  value  consists  in  its 
entirety,  and  in  the  use  of  it  for  the  purposes 
of  its  original  erection;  and  the  capital  neces- 
sary for  its  successful  enjoyment  must  be  e(jual 
not  only  to  purchase  the  structures,  establish- 
ments or  works,  but  sufficient  to  employ  them 
for  the  uses  and  purposes  for  which  they  were 
originally  designed. 

These  observations  are  sufficient  to  show  that 
the  doctrine  which  would  prohibit  associations 
of  individuAls  to  bid  at  the  legal  public  sales  of 
property,  as  preventing  competition,  however 
specious  in  theory,  is  too  narrow  and  limited 
for  the  practical  business  of  life,  and  would 
oftentimes  lead  inevitably  to  the  evil  conse- 
quences it  was  intended  to  avoid.  Instead  of 
encouraging  competition,  it  would  destroy  it. 
And  sales,  in  many  instances,  could  be  effected 
only  after  a  sacrifice  of  the  value,  until  reduced 
within  the  reach  of  the  means  of  the  individual 
bidders. 

We  must  therefore  look  beyond  the  mere  fact 
of  an  association  of  persons  formed  for  the  pur- 
pose of  bidding:  at  this  sale,  as  it  may  be,  not 
only  unobjectionable,  but  oftentimes  meritori- 
521*]  ous,  *it  not  necessary,  and  examine  into 
the  object  and  purposes  of  it:  and  if,  upon 
such  examination,  it  is  found  that  the  object 
and  purpose  are,  not  to  prevent  competition, 
but  to  enable,  or  as  an  inducement  to  the  per- 
sons composing  it,  to  participate  in  the  bid- 
dings, the  sale  should  be  upheld — otherwi^  if 
for  the  purpose  of  shutting  out  competition, 
and  depressing  the  sale,  so  as  to  obtain  the 
property  at  a  sacrifice. 

Each  case  must  depend  upon  its  own  circum- 
stances; the  courts  are  quite  competent  to  in- 
auire  into  them,  and  to  ascertain  and  determine 
tie  true  character  of  each. 

Applying  these  principles  to  the  sale  before 
us,  it  is  quite  clear,  upon  the  evidence,  that  it 
should  be  maintained.  The  leading  motive  of 
the  association,  and  purchase,  was  the  con- 
struction of  a  little  port  and  town  upon  the 
bay  in  their  neighborhood,  which,  it  was  be- 
lieved, besides  the  convenience  afforded  to  their 
business  transactions,  would  tend  to  enhance 
the  value  of  the  property  in  the  vicinity.  The 
association  was  composed,  chiefly,  of  the  farm- 
ers in  the  neighborhood,  who  had  not  the  means 
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individually  to  meet  the  expenses  of  the  enter- 
prise, as  the  necessary  outlay,  t»  afford  any 
chance  of  success  would  be  considerable.  Hence - 
the  agreement  to  join  in  the  purchase  and  in 
the  expense.  From  ten  to  twelve  thousand  dol- 
lars were,  in  point  of  fact,  laid  out  by  the  com- 
pany at  an  early  day,  in  the  construction  of  a 
dock,  warehouse  and  tavern-house,  with  a  view 
to  the  encouragement  of  the  settlement  of  the 
town.  The  members  composing  it  did  not  re- 
gard the  purchase  as  a  speculation  of  any  ffreat 
value  at  the  time,  as  three  of  them  sold  oat 
their  interest  soon  afterwards  at  an  advance 
only  of  from  twenty-five  to  forty  dollars  each, 
and  others  withdrew  from  it.  Holmes,  one  of 
the  most  active  in  fretting  it  up,  sold  his  in- 
terest for  $25,  and  H.  N.  Kearney,  one  of  the 
heirs,  his  for  $40.  And,  as  appears  from  the 
evidence,  none  of  the  parties  concerned  in  the 
purchase,  and  in  the  building  up  of  the  town, 
have  made  profits  of  any  account  out  of  the  en- 
terprise. It  hais  been,  as  a  whole,  rather  an  un- 
fortunate concern,  aside  from  the  costs  of  this 
litigation,  and  the  chances  of  losing  the  town 
itself,  with  all  its  erections  and  improvements, 
as  the  final  result  of  it. 

The  only  fortunate  parties  concerned,  are  the 
heirs,  who  have  realized  a  very  larse  price  for 
their  property — a  price  which,  it  is  admitted 
upon  the  evidence,  it  would  not  sell  for  at  the 
present  time,  aside  from  the  new  and  expensive 
improvements.  They  had  rented  it,  for  a  series 
of  years,  at  $260  a  year.  The  proceeds  of  the 
sale,  at  interest,  produces  nearlv  $1,400  per 
annum.  Each  heir  had  been  in  tne  receipt  of 
less  than  $40  a  year,  as  his  or  her  share  of  the- 
rent:  since  the  sale,  nearly  *$200  each,  [*52S 
thus  receiving  an  annual  income  equalling  al- 
most, if  not  quite,  the  net  entire  income  of  the 
seven. 

We  are  satisfied  that  no  actual  fraud  has 
been  shown  in  the  case,  and  that  the  sale  can- 
not be  disturbed  on  this  ground. 

Then,  is  the  sale  void,  and  liable  to  be  set 
aside  on  the  ground  of  constructive  fraud? 

It  is  said  that  the  commissioners,  and  guard- 
ian of  the  minor  children,  were  interested  in  it. 
and  that  from  the  relation  in  which  they  stood 
to  the  property,  and  to  the  heirs,  this  intercat 
infected  the  purchase  with  illegality  as  mati^er 
of  law,  so  as  to  compel  a  court  of  equity  to  net 
it  aside.  Admitting  the  facts  to  be  true,  tne 
conclusion  is  not  denied.  But  the  answer  in^ 
the  proofs  fail  to  make  out  the  allegation. 
Taylor,  the  guardian,  and  two  of  the  commis- 
sioners, James  Hopping  and  Leonard  Walling, 
took  an  interest  m  the  company  some  thr^ie 
months  and  more  after  the  safe,  namely,  in  the 
February  following.  Taylor  bought  out  the 
interest  of  Holmes,  for  which  he  gave  him  an 
advance  of  $40.  Leonard  Walling  took  the  in- 
terest of  Stevens,  and  James  Hopping  of  an- 
other of  the  members,  at  the  same  time.  The- 
company  were  then  about  commencing  the  im- 
provements with  a  view  to  the  laying  out  of  the 
town  and  construction  of  the  dot^k  or  wharf. 
This  is  the  first  time  these  persons  are  spoken 
of  in  the  evidence  as  having  any  interest  in  the 
concern,  and  these  are  the  circumstances  under 
which  it  was  taken.  The  three  died  some  years 
before  the  institution  of  this  or  of  the  eject- 
ment suits,  and  we  have  not,  therefore,  the 
benefit    of    their    explanation.      Taylor,    the- 
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guardian,  died  in  1836,  and  Hopping  and  Wal- 
ling, the  two  commissioners,  a  year  or  two 
later.  Edward  Taylor,  the  oiUy  surviving  com- 
missioner, was  examined  as  a  witness  in  the 
ejectment  suit,  and  expresses  his  confident  be- 
lief that  neither  of  these  persons  had  any  in- 
terest in  the  purchase  at  the  time  of  the  sale, 
and  has  again  affirmed  the  same  in  his  answer 
to  this  bill.  The  fact  is  denied  in  the  answers 
of  all  the  defendants;  and  there  is  not  only  no 
proof  to  contradict  it,  but  affirmative  evidence, 
as  we  have  seen,  sustaining  the  answers  in  this 
respect.  Doubtless,  if  these  persons  were  liv- 
ing, and  we  could  have  had  the  benefit  of  their 
own  account  of  the  matter,  the  explanation 
would  have  been  more  full  and  satisfactory. 
But  the  circimistance  should  not  operate  to  the 
prejudice  of  the  defendants.  The  delay  in  the 
commencement  of  the  litigation  and  in  the  im- 
peachment of  the  conduct  of  three  of  the  prin- 
cipal parties  to  the  transaction,  until  after 
their  decease,  is  alone  attributable  to  the  com- 
plainants. It  would  be  unjust  to  indulge  in 
presumptions  against  the  fairness  of  their  con- 
duct under  such  circumstances. 

It  has  been  said,  also,  that  inasmuch  as  the 
523*]  trust  imposed  upon  *these  commission- 
ers had  not  expired  at  the  time  they  became  in- 
terested in  the  company  in  February,  1830,  even 
admitting  their  interest  then  commenced,  the 
case  is  still  within  the  principle  forbidding  the 
trustee  to  purchase.  The  one  half  of  the  pur- 
cnase  money  was  to  be  received  from  the  pur- 
chasers on  the  llrst  of  April  thereafter;  and  the 
security  to  be  taken  for  the  remainder.  But, 
we  think  this  conclusion  would  carry  the  appli- 
cation of  the  principle  beyond  the  reason  upon 
which  it  is  founded.  The  only  consequence  of 
the  interest  taken  in  the  purchase  by  the  com- 
missioners at  this  period  was,  to  subject  them- 
selves personally  to  the  first  payment  of  the 
purchase  money,  which  we  do  not  see  could 
operate  prejudicially  to  the  heirs. 

It  is  also  said  that  Primrose  Hopping,  the 
auctioneer  at  the  sale,  was  interested  in  the 
company,  and  hence  a  purchaser,  and  that  for 
this  reason  the  sale  should  be  set  aside.    We 
are  free  to  admit,  if  it  clearly  appeared  that  he 
was  one  of  the  association,  who  bid  off  the 
property  at  the  time  of  the  sale,  there  would 
be  very  great  difficulty  in  upholding  it,  even  in 
the  absence  of  any  actual  fraud  in  the  case. 
The  reasons  for  this  conclusion  are  too  obvious 
to  require  explanation.     We  have  accordingly 
looked  with  some  care  and  interest  into  the 
record,  for  the  purpose  of  ascertaining  whether 
this  allegation  is  well  founded,  and  although 
we  regard  this  as  the  most  doubtful  and  unsat- 
isfactory portion  of  the  defense,  and  one  upon 
which  different  minds  might  arrive  at  different 
results,  in  this  very  complicated  and  confused 
mass  of  pleadings  and  of  proofs,  yet,  the  incli- 
nation of  ouTi^mind  after  the  most  attentive  ex- 
amination is,  that  he  was  not  a  member  of  the 
association,  and  had  no  interest  in  it  at  the 
time  the  sale  took  place.  Primrose  himself  was 
a  witness  in  the  ejectment  suits  and  denies  his 
interest,  and  this  is  substantially  confirmed  by 
Holmes,  the  most  active  man  in  getting  up  the 
company.     Some  of  the  answers  admit,  upon 
information  and  belief;   others  more  directly, 
while  some  deny  that  Primrose  was  a  member 
irf  the  company.    The  truth  is,  the  association 
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was  got  up  suddenly  by  a  mere  verbal  under- 
standing at  the  time,  and  no  one  seems  to  have 
known  with  any  certainty  the  exact  number  of 
persons  comprising  it.  Hence  scarcely  any  twa 
of  the  defendants  in  their  answers,  or  witnesses, 
a^ee  as  to  the  indiviauals  engaged  in  it.  Mr. 
Lippincott,  who  appears  to  have  been  one  of 
the  most  intelligent  and  responsible  members,, 
says,  in  his  answer,  that  the  particular  persons 
concerned  in  it  were  not  finally  settled  upon  or 
fixed  until  about  the  time  the  first  payment  of 
the  purchase  money  in  April;  and  this  is  the 
first  time  he  mentions  Primrose  as  hating  be- 
come a  member.  As  we  have  already  said,  the 
evidence  in  the  case,  consisting  of  the  notes  of 
*the  opposite  counsel  in  the  ejectment  [*524 
suits,  is  very  much  abridged,  and  some  parts  of 
it  doubtful  meaning,  and  frequently  inconsist- 
ent and  contradictory;  but  we  think  the  fair 
construction  and  weight  of  it  confirms  the  tes- 
timony of  Primrose  himself.  It  is  very  proba- 
ble, and  indeed  is  virtually  admitted  by  himself ^ 
that  he  was  aware  at  the  time  of  the  sale,  h» 
could  have  an  interest  in  the  companv  if  he 
wished;  and  if  this  was  a  case  that  fairly  ad- 
mitted the  question  of  actual  fraud  to  be  raised, 
this  expectation,  or  contemplation  of  a  possible 
future  interest,  would  be  entitled  to  great 
weight.  But,  in  the  absence  of  actual  fraud,, 
and  with  the  admitted  fact,  that  the  property 
was  sold  not  only  for  a  full,  but  for  a  very 
large  price,  and  which  tHe  heirs  have  received, 
and  been  in  the  enjoyment  of  for  the  last  eight 
or  ten  years,  we  think  it  would  be  pressing  the- 
principle  of  constructive  fraud  to  a  refinement 
in  its  practical  application,  beyond  the  reason 
of  it,  as  it  certainly  would  be  in  utter  subver- 
sion of  the  justice  in  the  particular  case,  to  con- 
cede to  it  the  effect  claimed. 

The  conduct  of  the  auctioneer  is  also  im- 
peached in  respect  to  the  biddings  upon  lot 
No.  8,  one  of  tne  most  valuable  lying  on  the 
bay,  and  in  striking  it  off  to  the  bidder  on  be- 
half of  this  company.  But  nearly  all  the  wit- 
nesses examined  on  this  subject  concur  in  dis- 
proving the  charge. 

Taylor,  the  only  surviving  commissioner,  and 
who  has  never  had  any  interest  in  the  premises 
in  dispute,  and  was  superintending  the  sale  at 
the  time,  says  the  lot  was  cried  audibly  several 
times  to  get  another  bid  after  the  bidding  had 
ceased;  and  that,  after  it  was  thus  cried,  timely 
notice  was  given  by  the  auctioneer,  that  if  none 
other  was  made,  it  would  be  struck  off. 

It  is  also  said  that,  after  bids  had  been  made 
upon  this  lot  the  first  day  of  the  sale,  the  sale 
was  stopped,  and  adjourned  until  the  next  day. 
But  all  the  witnesses  agree  that  this  was  for 
the  purpose  of  preventing  a  sacrifice  of  the 
property,  and  to  secure  greater  competition. 
The  bid  was  at  $28  per  acre  when  the  adjourn- 
ment took  place.  The  next  day  it  sold  for 
$43  per  acre. 

Without  pursuing  the  case  further,  we  are 
satisfied  that  the  decree  below  in  favor  of  the 
defendants  is  right  and  should  be  afiirmed. 

Messrs.  Justices  McLean,  Wayne,  and  Cortis^ 
dissented. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
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525*]  script  of  the  record  •from  the  Circuit 
•Court  of  the  United  States  for  the  District  of 
New  Jersey,  and  was  arsued  by  counsel;  on 
•consideration  whereof,  it  is  now  here  ordered, 
adjudged  and  decreed  by  this  court,  that  the  de- 
cree of  the  said  Circuit  Court  in  this  cause  be, 
■and  the  same  is  hereby  affirmed,  with  costs. 


AUGUSTS    P.    DELAURIERE,    Plaintiff    in 

Error, 

V. 

THOMAS  EMISON. 

French  and  Spanish  titles  to  land  in  Missouri 
— validity  of  state  grants  of  such  lands — 
statutes. 

The  several  Acts  of  Congress,  passed  In  relation 
to  claims  to  land  in  Missouri,  under  Spanish  con- 
icessions,  reserved  such  lands  from  sale  from  time 
to  time.  But  there  was  an  Intermission  of  such 
legislation  from  the  20th  of  May.  1820,  to  the  0th 
of  July,  1832 ;  and  during  this  interval,  lands  so 
claimed  were  upon  the  footing  of  other  public 
lands,  as  to  sale,  entry,  and  so  forth. 

By  an  Act  of  the  6th  of  March,  1820,  3  Stat,  at 
Large,  545.  Congress  gave  a  certain  amount  to  the 
State  of  Missouri,  to  be  selected  by  the  Legislature 
thereof,  on  or  before  the  1st  of  January,  1825 ;  and 
t>y  another  Act,  passed  on  the  3d  of  March,  1831 
4  Stat,  at  Large.  402,  the  Legislature  were  author- 
ized to  sell  this  land. 

Before  the  1st  of  January,  1825.  the  Legislature 
selected  certain  lands  which  were  then  claimed  un- 
der Spanish  concessions,  and  reserved  from  sale 
under  the  Acts  of  Congress  first  mentioned. 

In  November,  1831,  the  land  so  selected  was  sold 
bv  the  Legislature,  in  conformity  with  the  Act  of 
Congress  of  the  preceding  March. 

This  sale  having  been  made  in  the  interval  be- 
tween May,  1820,  and  July,  1832.  conveyed  a  valid 
title,  although  the  claimant  to  the  same  land  was 
subsequently  confirmed  in  his  title  by  Congress,  In 
1836. 

THIS  case  was  brought  up  from  the  Supreme 
Court  of  the  State  of  Missouri,  by  a  writ 
of  error  issued  tmder  the  25th  section  of  the 
Judiciary  Act.  It  was  an  action  of  ejectment 
brought  by  the  plaintiff  in  error,  Delauriere, 
against  Emison.  Both  parties  claimed  titles 
under  Acts  of  Congress.  The  case  was  carried 
to  the  Supreme  Court  of  Missouri,  where  the 
decision  was  against  Delauriere,  and  he  sued 
out  a  writ  of  error  to  bring  the  question  before 
this  court. 

Delauriere  claimed  under  a  Spanish  conces- 
sion, granted  by  Delassus,  and  subsequently 
confirmed  by  Congress;  and  Emison,  under  an 
Act  of  Congress,  granting  certain  land  to  Mis- 
flouri,  and  sold  by  that  State.  The  historv  of 
the  laws  relating  to  the  adjustment  of  land 
titles  in  Missouri  is  given  with  great  par- 
ticularity in  the  report  of  the  case  of  Stoddard 
V.  Chambers,  2  How.  285.  The  following  is  the 
history  of  the  two  titles  in  this  case,  as  ex- 
hibited in  the  court  below: 

Plaintirs  Title. 

The  plaintiff  claimed  title  by  virtue  of  a  con- 
cession from  Carlos  Dehault  Delassus,  Lieuten- 
526*]  ant-Governor  of  Upper  Louisiana,  "to 
Louis  Labeaume  and  Charles  Fremon  r>elaur- 
iere,  for  18,000  arpents  of  land,  at  a  place  called 
La  Saline  Ensanglangtee  (The  Bloody  Saline). 
The  tract  was  surveyed  by  James  Rankin,  Dep- 
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uty- Surveyor,  and  certified  by  Antonio  Sou- 
lard,  Surveyor-General.  Fremon  Delauriere  and 
his  family  resided  upon  the  land,  and  made 
salt  upon  it  in  1800,  and  for  several  years  after- 
wards. The  claim  was  filed  with  the  Recorder 
of  Land  Titles,  before  the  1st  of  July,  1808,  and 
was  reserved  from  sale  by  the  Acts  of  3d 
March,  1811,  and  17th  February,  1818.  It  was 
confirmed  to  the  claimants,  or  their  legal  rep- 
resentatives, by  the  Act  of  the  4th  July,  1836. 
Louis  Labeaume  conveyed  his  interest  in  the 
land  to  Fremon  Delauriere,  by  a  deed  dated 
15th  July,  1806,  and  the  present  plaintiff  pur- 
chased the  entire  interest  of  Fremon  Delauriere 
at  sheriff's  sale. 

Defendant's  Title. 

The  defendant  set  up  a  title  derived  from  the 
United  States,  as  follows: 

By  the  6th  section  of  an  Act  of  Congress, 
approved  March  6,  1820,  entitled  "An  Act  to 
authorize  the  people  of  Missouri  Territory  to 
form  a  constitution,"  etc.,  it  was  enacted  that 
certain  propositions  be,  and  the  same  thereby 
were  offered  to  the  convention  of  said  Terri- 
tory of  Missouri,  when  formed,  for  their  fr«6 
acceptance  or  rejection,  which,  if  accepted  by 
the  convention,  should  be  obligatory  upon  the 
United  States. 

Among  said  propositions  was  one,  as  follows, 
viz.:  'That  all  salt  springs,  not  exceeding 
twelve  in  niunber,  with  six  sections  of  land  ad- 
joining to  each,  shall  be  granted  to  said  State, 
for  the  use  of  said  State,  the  same  to  be  selected 
by  the  Legislature  of  said  State,  on  or  before 
the  1st  day  of  January,  in  the  year  1825;  and 
the  same,  when  so  selected,  to  be  used  under 
such  terms,  conditions  and  regulations  as  the 
Legislature  of  said  State  shall  direct:  Provided, 
That  no  salt  spring,  the  right  whereof  now  is, 
or  hereafter  shall  be,  confirmed  or  adjudged  to 
any  individual  or  individuals,  shall  by  this  see- 
tion  be  granted  to  said  State. 

And  provided,  also,  "That  the  Legislature 
shall  never  sell  or  lease  the  same,  at  any  one 
time,  for  a  longer  period  than  ten  years,  with- 
out the  consent  of  Congress."  Story's  Laws. 
Vol.  nL  1762;  U.  S.  Stat,  at  Large,  Vol.  IIL 
p.  545.  This,  with  all  the  other  propositions, 
was  duly  accepted  by  said  convention  of  Mis- 
souri, bv  an  ordinance  adopted  July  19,  1820. 
Laws  of  Mo.,  by  Edwards,  Vol.  L  p.  632.  Six 
of  said  salt  springs,  with  the  sections  of  land 
adjoining,  were  selected  by  the  Legislature  of 
Missouri,  on  or  before  January  12th,  1822.  TIm 
seventh,  with  the  land  adjoining  (six  sections), 
was  selected  December  14,  1822,  by  said  Legis- 
lature, as  appears  by  an  Act  approved  that 
May.  Laws  of  Missouri  of  1822,  p.  [*5S7 
59;  Edwards'  edition.  Vol.  I.  p.  83. 

Under  this  last  Act,  and  another  approved 
the  day  next  previous,  commissioners  were  ap- 
pointed for  the  purpose  of  selecting  the  remain- 
ing, with  the  six  sections  of  land  adjoining  to 
each,  to  which  the  State  was  entitled  under 
said  Act  of  Congress.  Laws  of  Mo.,  by  Ed- 
wards, Vol.  I.  p.  981. 

These  Acts  made  it  the  duty  of  the  commis- 
sioners to  select  five  springs  and  adjoining 
lands,  and  make  their  report  to  the  Legislature 
at  the  next  session,  to  commence  the  third 
Monday  of  November,  1824.  They  idso  made 
it  the  duty  of  the  commissioners  to  file  with  the 
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register  of  the  Land  Office  of  the  district,  where 
any  salt  spring  might  be  selected,  a  notice  of 
the  same,  and  of  the  land  adjoining  each  spring, 
describing  as  precisely  as  practicable  the  local- 
ity of  the  same.  See  sec.  4,  Act  December  13, 
1822. 

The  commissioners  were  required  to  meet  in 
the  town  of  Franklin  on  the  first  Monday  in 
September,  1823,  or  as  soon  thereafter  as  might 
be,  and  from  thence  proceed  to  select  the  five 
salt  springs  and  land  adjoining.  Laws  of  Mis- 
souri, 1822,  p.  57,  Edwards'  ed.  Vol.  1,  p. 
983. 

Said  commissioners  made  the  selections  and 
reported  to  the  next  session  of  the  Legislature, 
as  required,  after  which,  but  during  that  ses- 
sion, by  an  Act  approved  January  14,  1825,  it 
was  enacted  as  follows:  'That  the  following 
salt  springs,  with  the  lands  adjoining  to  each, 
as  hereinafter  mentioned,  are  hereby  declared 
to  be  selected  and  accepted  for  the  use  of  this 
State,  imder  the  provisions  of  an  Act  of  the 
Congress  of  the  United  States,  entitled  'An  Act 
to  authorize  the  people  of  the  Territory  of  Mis- 
souri to  form  a  constitution' "  (giving  the  full 
title  of  the  Act),  approved  the  sixth  day  of 
March,  in  the  year  one  thousand  eight  hundred 
and  twenty,  that  is  to  say,  "First  Section." 
Then  follows,  in  regular  ordep,  an  enumeration 
and  description  of  the  entire  twelve  springs  and 
the  lands  adjoining;  each,  which  had  been  se- 
lected at  various  times,  as  before  stated. 

The  land  in  controversy  in  this  suit  is  a  part 
of  that  selected  through  the  commissioners  ap- 
pointed under  said  Acts  of  1822. 

By  an  Act  of  the  Legislature  of  Missouri,  ap- 
proved January  15,  1831,  entitled  ''An  Act  to 
provide  for  the  sale  of  the  saline  lands,"  it  was 
enacted,  so  soon  as  Congress  should  raise  the 
restriction  thereon,  and  assent  to  the  sale  for 
the  benefit  of  the  State,  the  twelve  salt  springs, 
together  with  six  sections  of  land  attached 
thereto,  obtained  from  the  United  States  for 
the  benefit  of  the  State,  the  whole  of  the  said 
lands  should  be  offered  for  sale  in  a  manner 
particularly  described  in  said  Act.  Laws  of 
Missouri,  by  Edwards,  Vol.  11.  p.  179. 
528*]  *By  the  8th  section  of  an  Act  of  Con- 
gress, approved  March  3,  1831,  entitled  "An 
Act  to  create  the  office  of  surveyor  of  public 
lands  for  the  State  of  Louisiana,"  it  was  en- 
acted that  the  Legislature  of  said  State  of  Mis- 
souri shall  be,  and  is  hereby  authorized  to  sell 
and  convey  in  fee  simple  all  or  any  part  of  the 
salt  springs,  not  exceeding  twelve  in  number, 
and  SIX  sections  of  land  adjoining  to  each, 
granted  to  said  State,  by  the  United  States,  for 
the  use  thereof,  and  selected  by  the  Legislature 
of  said  State  on  or  before  the  1st  of  January, 
1825."  Story,  Laws,  Vol.  IV.  2259;  Stat,  at 
Large,  Vol.  IV.  pp.  439,  574. 

On  the  29th  of  November,  1831,  the  land 
in  controversy  was,  in  the  mode  prescribed  by 
said  Act  of  the  Legislature,  of  January  15, 
1831,  sold  to  James  Emison,  under  whom  the 
defendant  holds,  and  patents  therefor,  from  the 
State  of  Missouri,  dated  April  26,  1832,  were 
duly  executed  to  said  Emison.  The  plaintiff 
asked  for  the  following  instructions,  which  the 
court  refused  to  give,  and  to  which  refusal  the 
plaintiff  excepted: 

1st.  That  if  the  land  in  controversy  had 
been,  before  the  20th  of  December,  1803,  con- 
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ceded  by  the  Spanish  government  to  Fremon 
Delauriere  and  Louis  Labeaume,  and  that  said 
land  had  been  surveyed  before  the  10th  of 
March,  1804,  and  that  said  Delauriere  and  La- 
beaume, or  their  legal  representatives,  had 
filed  with  the  Recorder  of  Land  Titles,  prior  to 
1st  of  July,  1808,  notice  of  said  claims;  then 
said  claim  was  reserved,  and  could  not  be  law- 
fully selected  by  the  State  of  Missouri,  under 
provisions  of  the  Act  of  Congress  of  the  6th 
March,  1820,  provided  said  claim  •  of  Fremon 
Delauriere  and  Louis  Labeaume  has  since  been 
confirmed. 

2d.  That,  by  the  Act  of  Congress  of  the  6th 
of  March,  1820,  the  Legislature  of  Missouri 
could  not  lawfidly  select  any  land  which  had 
been,  or  was  thereafter,  confirmed  or  adjudged 
to  any  individual  or  individuals. 

3d.  That,  unless  the  Legislature  of  the  State 
of  Missouri  made  its  selection  of  the  land  in 
question,  on  or  before  the  1st  of  January,  1825, 
it  was  illegal,  and  is  not  a  valid  title  against  a 
confirmation  under  the  Act  of  the  4th  of  July, 
1836. 

4th.  That  the  Act  of  Congress  of  the  3d  of 
March,  1831,  conveys  no  title  in  any  lands  to 
the  State  of  Missouri;  said  Act  only  authorizes 
said  States  to  sell,  absolutely,  lands  already 
granted  by  the  Act  of  the  6th  March,  1820. 

The  defendant  asked,  and  the  court  gave,  the 
following  iBstructions  to  the  jury,  to  the  giving 
of  which  the  plaintiff  excepted.  The  defend- 
ant, by  his  counsel,  first  moves  the  court  to  in- 
struct the  jury. 

1st.  That  if  they  believe,  from  the  evidence 
in  this  cause,  that  the  State  of  Missouri  selected 
the  land,  on  or  before  the  1st  *of  [*529 
January,  1825,  under  the  2d  clause  of  the  6th 
section  of  an  Act  of  the  Congress  of  the  United 
States,  entitled  "An  Act  to  authorize  the  peo- 
ple of  the  Missouri  Territory  to  form  a  consti- 
tution, etc.,  approved  the  6th  of  March,  1820;" 
and  that  said  State  of  Missouri  sold  and  pat- 
ented the  said  land  in  controversy  in  fee  simple 
to  the  said  defendant,  after  the  3d  of  March, 
1831,  and  before  the  9th  of  July,  1832,  they 
should  find  for  the  defendant. 

2d.  That,  if  they  shall  believe  from  the  evi- 
dence, that  said  land  was  selected  by  the  State 
of  Missouri,  under  said  Act,  on  or  before  the  1st 
of  Januaiy,  1825,  and  that  said  State  after- 
wards, and  between  the  3d  of  March,  1831,  and 
the  9th  of  July,  1832,  sold  and  patented  the  said 
land  to  the  defendant,  they  ought  to  find  for 
the  defendant,  although  they  may  believe  the 
said  land  was  confirmed  to  the  plaintiff's  land- 
lord by  the  Act  of  July  4,  1836. 

The  jury  found  a  verdict  for  the  defendant, 
which  the  court  refused  to  set  aside,  to  which 
refusal  the  plaintiff  excepted.  The  judgment 
of  the  Circuit  Court  was  affirmed  by  the  Su- 
preme Court  of  the  State  df  Missouri,  and  the 
case  was  removed  thence  to  this  court  by  writ 
of  error. 

It  was  submitted  upon  a  printed  brief  by 
Mr.  Wells  for  the  plaintiff  in  error,  and  argued 
by  Mr.  Geyer  for  the  defendant  in  error. 

Mr.  Wells,  for  the  plaintiff  in  error,  made 
the  following  points: 

1.  The  plaintiff  in  error  says  that  the  Circuit 
Court  erred  in  refusing  the  first  instruction 
asked  by  him. 

That  instruction  asserts  the  principle,  that  if 
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the  land  had  been  by  the  Spanish  govemment 
granted  to  Labeaume  and  Delauriere  prior  to 
the  20th  December,  1803,  and  surveyed  prior 
to  the  10th  March,  1804,  and  a  notice  of  the 
claim  filed  with  the  recorder  of  land  titles  on 
or  before  the  Ist  July,  1808,  that  it  was  re- 
served from  sale  and  could  not  have  been  law- 
fully selected  by  the  State  under  the  Act  of  6th 
March,  1820. 

The  first  branch  of  the  proposition  is  true  be- 
yond all  doubt.  That  these  circumstances 
would  brins  the  claim  within  the  provisions  of 
the  Acts  of  1811  and  1818,  and  entitle  it  to  be 
reserved  from  sale,  will  not  be  controverted. 
The  Question  is,  if  reserved,  could  the  State 
lawfully  select  it  under  the  Act  of  March  6th, 
1820.     That  claims   of  this   description   were 

Protected  by  the  Treaty  of  1803,  has  long  since 
een  settled  by  this  court.  See  Delassus  v. 
United  States,  9  Pet.  130;  and  also  12  Pet. 
410.  And  that  the  Acts  of  1811  and  1818  were 
intended  to  carry  out  this  provision  of  the 
6S0*]  Treaty  is  clear.  When  the  Act  'of  6th 
March,  1820,  passed,  the  Act  of  1818  was  in 
full  force.  Could  the  Act  of  1820  have  oper- 
ated to  repeal  the  Act  of  1818?  In  the  case  of 
the  United  States  v.  Gear,  3  How.  131,  this 
court  says:  "The  rule  is  that  a  perpetual  stat- 
ute (which  all  statutes  are,  unless  limited  to  a 
particular  time),  until  repealed  by  an  Act  pro- 
fessing to  repeal  it,  or  by  a  clause  or  section  of 
another  Act  bearing  in  terms  upon  the  particu- 
lar matter  of  the  first  Act,  notwithstanding  an 
implication  to  the  contrary  mav  be  raised  by  a 
general  law  which  embraces  the  subject  mat- 
ter, is  considered  to  be  still  the  law  in  force,  as 
to  the  particulars  of  the  subject  matter  legis- 
lated upon — a  power  to  sell  all  lands,  given  in 
law,  subsequent  to  another  law  expressly  re- 
serving lead  mine  lands  from  sale,  cannot  be 
said  to  be  a  power  to  sell  the  reserved  lands 
when  they  are  not  named,  or  to  repeal  the 
reservation.  In  the  present  case  there  are  two 
laws — the  first  a  general  one,  reserving  lands  of 
this  class  from  sale — ^the  second  a  special  one, 
not  referring  to  the  former,  and  not  necessarily 
confiicting  with  it.  Each  can  be  enforced  with- 
out afl'ecting  the  other.  In  6  Porter's  Alabama 
Reports,  231,  the  court  remarks:  "The  law 
never  favors  the  repeal  of  a  statute  by  implica- 
tion, unless  the  repugnance  be  quite  apparent." 
In  this  case  there  is  no  repupfnance  whatever. 
The  State  might  have  selected  its  salt  springs 
without  interfering  with  private  claims.  The 
Act  of  1818  reserve!  private  claims  "until  after 
the  final  decision  of  Congress  thereon."  This 
final  decision  was  provided  for  by  the  Act 
of  26th  May,  1824,  and  that  Act  repealed  the 
reservation.  The  land  in  question,  then,  being 
reserved  land  when  the  State  appropriated  it, 
the  appropriation  was  unlawful;  and  accord- 
ing to  the  doctrine  of  this  court  in  the  cases 
of  Stoddard  v.  Chambers,  2  How.  318,  and  of 
Bissell  V.  Penrose,  in  8  Howard,  the  location 
was  not  protected  by  the  2d  section  of  the 
Act  of  4th  July,  1836. 

The  doctrine  of  those  decisions  is,  distinctly, 
that  to  save  a  location  by  virtue  of  the  Act  of 
July  4,  1836,  it  must  have  been  made  in  con- 
formity to  law. 

2d.  The  court  erred  in  refusing  to  give  the 
plaintiff's  second  instruction. 

This  instruction  asserts  that  it  was  not  law- 
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ful  for  the  State  to  se]<>ct  any  lands  which  hmd 
been  or  were  thereafter  confirmed  to  an  indi- 
vidual. These  are  the  terms  of  the  proviso  of 
the  very  Act  which  made  the  grant  to  the  State. 
The  Act  of  1820  not  only  <0d  not  repeal  the 
laws  reserving  private  claims,  but  it  in  express 
terms  protected  those  reservations  from  the 
operations  of  the  Act.  If  the  Act  of  1820  had 
declared  to  the  State  of  Missouri  that  it  should 
not  appropriate  Lebeaume  and  Delauriere's 
claim — that  if  it  did  select  it,  and  the  claim 
should  ever  thereafter  *be  confirmed,  [*5S1 
that  the  State  should  get  no  title,  the  Act  could 
not  have  been  more  plain  and  explicit:  "Pro- 
vided, that  no  salt  spring,  the  right  whereof 
now  is  or  hereafter  shall  be  confirmed  or 
adjudged  to  any  individual  or  individuals, 
shall,  by  this  section,  be  granted  to  said  State.^ 
This  is  a  part  of  the  grant  itself — a  part  and 
parcel  of  the  very  Act  upon  which  the  State 
claim  is  founded.  Does  it  mean  anything? 
Does  it  protect  claims  which  had  been  con- 
firmed ?  It  equally  in  its  terms  extends  to  those 
which  might  afterwards  be  confirmed  I  The 
language  is  the  same  as  to  both.  If  it  has  any 
effect  at  all,  it  must  protect  all  private  claims, 
whether  confirmed  before  or  after  the  Act  of 
1820.  I  cannot  enforce  this  proposition  by 
argument.  It  is  a  simple  question,  whether 
this  proviso  shall  be  held  valid  or  void.  The 
Circuit  Court  held  that  the  grant  was  made 
good  to  the  State  by  the  2d  section  of  the  Act 
of  4th  July,  1836.  That  decision  is  at  open 
war  with  the  decisions  of  this  court  already 
cited,  in  which  it  is  distinctly  held,  that  to 
bring  a  location  within  the  saving  of  that  sec- 
tion, it  must  have  been  made  in  conformity  to 
law.  So  far  from  this  location  having  been 
made  in  conformity  to  law,  it  was  made  in  open 
and  direct  violation  of  an  express  and  positive 
law.  The  State  selects  Fremon's  lick  by  name. 
2d.  The  court  erred  in  refusing  plaintiff's 
third  instruction.  The  law  of  1820  required 
that  the  Legislature  of  the  State  should  make 
its  selection  on  or  before  the  1st  January, 
1826.  The  third  instruction  asked  the  court  to 
decide  that,  unless  the  selection  was  made 
within  this  time,  it  was  void  as  against  the 
plaintiff^s  confirmation.  This  the  court  refused 
to  do.  The  rule  for  construing  powers,  whether 
derived  from  an  Act  of  the  Legislature  or  from 
a  private  instrument,  is  the  same.  They  must 
be  strictly  construed.  No  further  or  greater 
power  must  be  exercised  than  has  been  given. 
Any  other  principle  of  construction  would  ren- 
der all  limitations  of  power  nugatory.  To  say 
that  a  grant  of  power  to  the  State,  to  be  exer- 
cised within  a  specified  time,  amounts  to  a 
grant  to  be  exercised  without  limit  of  time,  is 
repugnant  to  all  ideas  of  limited  powers.  The 
Legislature  of  Missouri  had  full  power  to  act 
up  to  the  1st  January,  1825.  After  that  time 
the  power  had  ceased;  any  act  done  afterwards 
was  wholly  unauthorized  and  void.  See  4 
Pick.  45-47,  156;  6  T.  R.  320;  2  Burr,  219. 
In  the  last  case  the  court  says:  "The  proviso  is 
a  limitation  of  power,  and  amounts  to  a  nega- 
tion of  all  authority  beyond  its  prescribed  and 
clearly  defined  limits.  It  cannot  be  that  the 
proviso  is  directoiy  merely,  for  that  would  be 
to  set  at  naught  all  the  guards  provided  by  the 
Legislature  against  the  i^Mise  of  authority  eoa- 
ferred  by  the  Act.* 
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532*]  ^If,  then,  the  selection  was  made  after 
the  power  to  make  it  had  ceased,  it  was  not 
made  in  conformity  to  law,  and  is  therefore  not 
protected  by  the  2d  section  of  the  Act  of  the 
4th  July,  1836. 

But  it  is  said  that  the  approval  of  the  selec- 
tion by  the  Secretary  of  the  Treasury  cured  all 
these  defects  in  the  state  title.  To  this  it  may 
be  answered,  1st,  that  the  Act  of  Congress  gave 
to  the  Secretary  no  power  whatever  over  the 
subject.  His  action  in  the  matter  was  wholly 
unauthorized  by  law.  2d.  His  approval,  even 
if  he  had  the  power  to  approve,  came  too  late. 
It  was  made  on  the  22d  August,  1837,  after 
the  confirmation  of  the  plaintiff's  title;  and. it 
was  obviously  made  to  heal  the  defects  in  the 
title  of  the  defendant.  Its  only  effect  is  to 
render  those  defects  the  more  conspicuous. 

4th.  The  Circuit  Court  erred  in  refusing  the 
plaintiff's  4th  instruction. 

That  instruction  simply  requested  the  court 
to  decide  that  the  Act  of  the  3d  March,  1831, 
conveyed  no  title  to  the  State. 

It  will  be  seen  that  the  Act  of  1820,  making 
the  grant  to  the  State,  prohibited  the  State 
from  selling  the  land,  or  leasing  it  for  a  longer 
period  than  ten  years.  The  8th  section  of  the 
Act  of  3d  March,  1831  (Land  Laws^  491),  re- 
moves this  restriction,  and  authorizes  the  State 
to  sell,  in  fee  simple,  the  lands  granted  to  the 
State,  "and  selected  by  the  Legislature  of  said 
State  on  or  before  the  1st  day  of  January, 
1825" — another  evidence  that  Congress  did  not 
regard  that  provision  as  nugatory,  for  the  pow- 
er to  sell,  like  the  original  grant,  was  confined 
to  lands  selected  within  the  time  prescribed. 
This  is  the  whole  scope  of  this  Act,  and  it 
would  be  a  perversion  of  its  meaning  and  design 
to  attach  to  it  any  other. 

6th.  The  CSrcuit  Court  erred  in  permitting 
the  defendant  to  read  from  the  journals  of  the 
Senate  of  Missouri  a  report  of  commissioners 
appointed  under  an  Act  of  the  Legislature  of 
1822,  to  make  a  selection  of  salt  springs  for 
the  use  of  the  State. 

It  was  allowed  to  be  read,  for  the  purpose  of 
showing  that  the  selection  by  the  State  had 
been  nuule  within  the  prescribed  time.  It  was 
Illegal  evidence,  Ist,  because  the  law  required 
the  Legislature  to  make  the  selection,  and  that 
was  a  power  which  the  Legislature  could  not 
delegate  to  commissioners.  The  rule  of  law  is 
the  same  when  a  power  is  conferred  upon  a 
l^slative  body,  as  if  conferred  on  an  individ- 
uid  person.  The  power  conferred  cannot  be 
delegated. 

2d.  The  report  had  no  date,  and  therefore 
did  not  tend  to  show,  even  when  they,  the 
conunissioners,  made  the  selection.  3d.  It  was 
the  journal  of  one  branch  of  the  Legislature 
only,  and  could  furnish  no  evidence  of  legisla- 
533*]  tive  action.  4th.  It  *was  not  an  authen- 
tic copy  of  the  original  report.  The  journals 
of  the  Senate  are  only  evidence  of  the  action 
of  the  Senate.  But,  5th,  the  Legislature  did, 
by  an  Act  approved  February  14,  1825,  make 
the  selection  of  the  land  in  question,  and  this 
was  the  best  and  only  legal  evidence  of  the  ac- 
tion of  that  body.  See  Rev.  L.  of  Mo.  of  1825, 
Vol.  L  F^ges  697  and  700. 

6th.  The  court  erred  in  refusing  to  grant  a 

new   trial.     The  new  trial  should  have  been 

granted,  because  the  aetion  of  the  court  in  re- 
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fusing  the  plaintiff's,  and  in  giving  the  defend- 
ant's instructions,  was  contradictory.  In  refus- 
ing the  plaintiff's  3d  instruction,  the  court  de- 
cided that  it  was  not  material  that  the  selec- 
tion should  have  been  made  on  or  before  the  1st 
of  January,  1825.  In  giving  the  defendant's,  it 
assumed  that  it  was  necessary.  Again;  the 
court,  in  giving  the  defendant's  instructions, 
held  that  if  the  defendant  obtained  his  title 
from  the  State,  between  the  3d  of  March,  1831, 
and  the  9th  of  July,  1832,  it  made  his  title 
good.  Upon  what  principle  this  instruction 
was  foimded  it  is  difiicult  to  perceive.  The 
question  here  is  not  whether  the  defendant  had 
obtained  a  good  title  from  the  State,  but 
whether  the  State  had  any  title  to  convey.  If 
the  State  obtained  a  title  under  the  Act  of 
1820,  it  is  sufiicient  to  defeat  the  plaintiff.  But 
if  the  selection  of  the  State  was  void,  and  the 
State  got  no  title  thereby,  it  could  never,  at 
any  time,  convey  a  good  title  to  the  defendant. 
What  magic  there  was  in  the  particular  period 
that  elapsed  between  these  two  acts,  that  en- 
abled the  State,  when  it  had  no  title  to  convey 
a  good  one  to  the  defendant,  it  would,  I  think, 
be  difficult  to  show. 

It  was  decided  by  this  court  in  Barry  v. 
Gamble,  that  a  patent  issued  to  a. tract  of  land 
after  the  reservation  had  been  removed,  was 
valid.  But  this  was  a  patent  emanating  from 
the  general  government,  in  whom  the  title  was. 
In  this  case  the  patent  comes  from  the  State, 
and  it  is  the  title  of  the  State  that  is  ques- 
tioned.' It  is  clearly  a  misapplication  of  the 
principle  invoked,  and  in  this  the  court  erred. 

Mr.  Geyer,  for  the  defendant  in  error,  con- 
tended— 

That  the  selection  by  the  State  of  Missouri  of 
the  land  in  controversy,  on  or  before  the  16th 
day  of  January,  1825,  and  the  sale  and  convey- 
ance thereof  by  the  said  State,  after  the  3d  day 
of  March,  1831,  and  before  the  9th  day  of  July, 
1832,  vested  in  the  purchaser  a  title  valid 
against  the  United  States,  which  has  not  been 
devested  by  the  subsequent  confirmation  of  a 
claim  embracing  the  same  land,  by  the  Act  of 
4th  July,  1836,  although  the  same  may  have 
been  reserved  from  sale  by  the  Act  of  3d 
March,  1811. 

Ist.  The  2d  clause  of  section  6,  of  the  Act  of 
6th  March,  1820,  •and  the  ordinance  of  [•534 
the  Convention  of  Missouri,  of  the  19th  July, 
1820,  operate  as  a  grant  to  the  State  of  Mis- 
souri of  the  number  of  salt  springs  and  quan- 
tity of  land  therein  mentioned,  leaving  the 
selection  of  the  springs  and  land  to  the  State 
Legislature. 

No  act  of  the  federal  government  was  neces- 
sary to  locate  or  designate  the  panted  lands, 
the  selection  by  the  Legislature  within  the  time 
prescribed,  severed  the  land  selected  from  the 
domain,  and  vested  the  title  in  the  State  of 
Missouri. 

2d.  The  Act  of  the  6th  March,  1820,  does 
not  except  from  the  grant  to,  or  selection  by 
the  State,  the  lands  reserved  from  sale  by  the 
Act  of  1811.  By  the  terms  of  the  grant,  lands 
embraced  by  claims,  of  which  notice  had  been 
filed,  are  subject  to  appropriation  by  the  State, 
as  well  as  those  embraced  by  claims  of  which 
no  notice  had  been  filed,  or  to  which  there  was 
no  claim  whatever. 

The  reservation  by  the  Act  of  1811,  vested 

808 


o34 


Supreme  Court  of  the  United  States. 


1853 


I 


no  title  in  any  person ;  it  suspended  the  author- 
ity of  the  executive  officers  to  sell,  but  did  not 
anect  the  power  of  Congress  over  the  subject; 
the  land  belonged  to  the  domain,  notwithstand- 
ing the  reservation,  and  was  subject  to  disposi- 
tion by  law. 

3d.  The  confirmation  of  the  claim  embrac- 
ing the  land  in  controversy,  after  the  selection 
by  the  State,  and  especially  after  the  3d  March, 
1831,  neither  vested  a  title  in  the  claimant  nor 
devested  that  of  the  State  of  Missouri  or  her 
vendee. 

The  first  proviso  excepts  from  the  grant  any 
■alt  spring,  the  right  whereof  was,  at  the  date 
of  the  Act,  or  should  be  before  the  grant  was 
completed  by  the  selection,  confirmed  or  ad- 
judged to  an  individual  or  individuals.  It 
does  not  except  the  adjoining  lands,  nor  does 
it  contemplate  that  the  selections  shall  be  sub- 
ject indefinitely  to  defeat  by  confirmations  of 
claims,  whether  there  had  been  a  reservation 
of  the  land  from  sale  or  not. 

4th.  The  Act  of  Congress  of  3d  March,  1831, 
Stat,  at  Large,  Vol.  IV.  p.  494,  authorizing 
the  State  to  sell  and  convey  in  fee  simple  the 
salt  springs  and  lands  granted  by  the  Act  of 
1820,  and  selected  on  or  before  the  1st  Janu- 
ary, 1825,  is  a  confirmation  of  the  selection 
made;  and  the  sale  and  conveyance  by  the 
State  vested  the  title  in  the  purchaser,  even  if 
the  land  was  not  subject  to  selection,  by  reason 
of  the  reservation  from  sale  by  the  Act  of  3d 
March,  1811. 

The  Act  authorizing  the  State  to  sell  was 
passed,  and  the  land  in  controversy  sold  and 
conveyed  after  the  26th  of  May,  1820,  when 
the  reservation  ceased,  and  before  it  was  re- 
vived by  the  Act  of  1832.  The  title  of  the  de- 
fendant is  therefore  valid  as  against  the  con- 
firmation. Stoddard  v.  Chambers,  2  How.  285; 
Mills  V.  Stoddard,  8  How.  345. 
5S5*]  *5th.  The  Act  of  4th  July,  1836,  con- 
ferred no  title  to  the  land  in  controversy  as 
against  the  purchaser  from  the  State  of  Mis- 
souri, by  viitue  of  the  Act  of  Congress  of  3d 
March,  1831,  because  the  title  of  such  purchaser 
was  vested  prior  to  the  9th  day  of  July,  1832, 
and  could  not  be  devested  by  any  subsequent 
Act  of  Congress,  and  because  the  land  in  con- 
troversy had  been  located  and  appropriated  by 
the  State  of  Missouri,  and  surveyed  and  sold 
under  and  in  conformity  with  the  laws  of  the 
United  States.  Any  appropriation  of  land  in 
conformity  with  a  law  of  the  United  States,  is 
a  location  under  a  law  of  the  United  States, 
and  protected  against  a  confirmation  by  the  Act 
of  1836.  Lea  Bois  ▼.  Bramell,  4  How.  449, 
456. 

Mr.  Justice  McLean  delivered  the  opinion 
of  the  court: 

This  case  is  before  us  on  a  writ  of  error  to 
the  Supreme  Court  of  Missouri,  under  the  25th 
section  of  the  Judiciary  Act. 

The  plaintiff  claims  title  by  a  Spanish  con- 
cession to  Louis  Labeaume  and  Charles  Fre- 
mon  Delauriere,  for  ten  thousand  arpents  of 
land,  at  a  place  called  La  Saline  Ensanglantee. 
The  tract  was  surveyed  and  regularly  certified 
by  the  Surveyor-General.  The  plaintiff  resided 
upon  the  land  in  1800,  and  for  several  years 
afterwards. 

The  claim  was  filed  with  the  Recorder  of  Land 
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Titles  before  the  1st  of  July,  1808,  and  was  re- 
served from  sale  by  the  Acts  of  3d  March,  1811, 
and  the  17th  February,  1818.  It  was  confirmed 
to  the  claimants,  or  their  legal  representatives, 
by  the  Act  of  the  4th  of  July,  1836.  Louis  La- 
beaume conveyed  his  interest  in  the  land,  to 
Fremon  Delauriere,  by  a  deed  dated  15th  July, 
1806;  and  the  present  plaintiff  purchased  the 
entire  tract  of  Fremon  Delauriere  at  sheriff's 
sale. 

The  defendant  claims  upder  an  adverse  title, 
derived  from  the  State  of  Missouri.  Bj  an 
Act  of  Congress,  approved  the  6th  of  luLich, 
1820,  entitl^  "An  Act  to  authorize  the  people 
of  Missouri  Territory  to  form  a  State  Govern- 
ment, and  for  its  admission  into  the  Union,**  it 
was  among  other  things  provided,  that  all  salt 
springs  not  exceeding  twelve  in  number,  with 
SIX  sections  of  land  adjoining  to  each,  shall  be 
granted  to  the  said  State,  the  same  to  be  se- 
lected by  the  Legislature  of  the  State,  on  or  be- 
fore the  1st  of  January,  1825;  and  the  same 
so  selected,  to  be  used  under  such  terms,  con- 
ditions, and  regulations,  as  the  Legislature  of 
such  State  shall  direct,  etc. 

By  another  Act  of  Congress,  approved  3d 
March,  1831,  the  Le^slature  of  the  State  of 
Missouri  were  authorized  to  sell,  in  fee  simple, 
the  lands  granted  bv  the  above  Act.  Under 
this  Act  the  State  sold  the  land  in  controversy 
to  the  defendant. 

The  questions  arise  under  instructions  prayed 
for  by  the  plaintiff,  *and  refused  by  [*5S8 
the  court;  and  also  the  instruction  given  on  the 
prayer  of  the  defendant. 

"1.  That  if  the  land  in  controversy  bad  been 
before  the  20th  of  December,  1803,  conceded  by 
the  Spanish  Government  to  Fremon  Delauriere 
and  Louis  Labeaume,  and  that  said  land  had 
been  surveyed  before  the  10th  March,  1804,  and 
that  said  Delauriere  and  Labeaume,  or  their 
legal  representatives,  had  filed  with  the 
Recorder  of  Land  Titles,  prior  to  the  Ist  July, 
1808,  notice  of  said  claim,  then  said  claim  was 
reserved,  and  could  not  lawf  nllr  be  selected  by 
the  State  of  Afissouri  under  the  provisions  oif 
the  Act  of  Congress  of  the  6th  March,  1820, 

Erovided  said  claim  of  Fremon  and  Labeaume 
as  since  been  confirmed. 

<*2.  That  by  the  Act  of  Conmet  of  the  eth 
March,  1820,  the  Legislature  of  Missouri  eould 
not  lawfully  select  any  land  which  had  been, 
or  was  thereafter,  confirmed  or  adjudged  to  any 
individual  or  individuals. 

"3.  That  unless  the  Legislature  of  the  State 
of  Missouri  made  its  selection  of  the  land  in 
question  on  or  before  the  1st  of  January,  1825, 
it  was  illegal,  and  is  not  a  valid  title  against 
a  confirmation  under  the  Act  of  the  4th  July, 
1836. 

"4.  The  Act  of  Congress  of  the  3d  of  March, 
1831,  conveys  no  title  to  any  lands  to  the  State 
of  Missouri.  Said  Act  only  authorizes  the  State 
to  sell,  absolutely,  lands  already  granted  hj  the 
Act  of  the  6th  of  March,  1820.'* 

'The  defendant,  by  his  counsel,  moves  the 
court  to  instruct  the  jury  that  if  they  believe, 
from  the  evidence  in  this  cause,  that  the  State 
of  Missouri  selected  the  land  in  controversy  on 
or  before  the  1st  day  of  January,  1825,  under 
the  second  clause  of  the  6th  section  of  an  Act 
of  the  Congress  of  the  United  States,  entitled 
'An  Act  to  authorize  the  people  of  the  Missouri 
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Territory  to  form  a  Constitution,*  etc.,  ap- 
proved 6th  March,  1820,  and  that  said  State  of 
Missouri  sold  and  patented  the  said  land  in' con- 
troversy, in  fee  simple,  to  the  said  defendant, 
after  the  3d  day  of  March,  1831,  and  before  the 
9th  day  of  July,  1832,  they  should  find  for  the 
defendant.  That  if  they  shall  believe,  from  the 
evidence,  that  said  land  was  selected  by  the 
State  under  said  Act  on  or  before  the  Ist  day 
of  January,  1825,  and  that  said  State  after- 
wards, and  between  the  3d  of  March,  1831, 
and  the  9th  July,  1832,  sold  and  patented  the 
said  land  to  the  defendant,  although  they  may 
believe   the  said  land   was   confirmed   to   the 

?laintiff'8  landlord  by  the  Act  of  the  4th  July, 
836." 

And  this  instruction  was  given  by  the  court. 

We  think  the  court  did  not  err  in  refusing 
the  instructions  prayed  by.  the  plaintiff,  nor  in 
giving  that  which  was  asked  by  the  defendant. 
5S7*]  *Notice  of  the  plaintiff's  claim  was, 
on  the  30th  of  June,  1808,  given  to  the  Re- 
corder of  Land  Titles  for  the  Territory  of  Loui- 
siana, and  the  grant,  survey  and  title  papers, 
were  filed  with  the  recorder  and  duly  recorded. 

On  the  27th  of  December,  1811,  the  claim 
was  taken  up  for  consideration  by  the  board  of 
rommissioners  for  the  adjustment  of  land  titles, 
uader  the  Act  of  March  2d,  1805,  and  rejected. 

The  claim  was  again  presented  to  the  board 
of  rommissioners,  organized  in  pursuance  of  the 
Act  of  Congress  of  July  9th,  1832;  and  after- 
wards, on  the  13th  of  November,  1833,  the 
board  were  unanimously  of  the  opinion,  that 
the  claim  ought  to  be  confirmed  to  the  said 
Charles  F.  Delauriere  and  L.  Labeaume,  or 
their  legal  representatives,  according  to  the 
concession. 

This  proceeding  of  the  commissioners  was 
reported  to  the  Commissioner  of  the  General 
Land  Office;  and  on  the  18th  of  January,  1834, 
it  was  communicated  to  Congress;  and  the  de- 
cision was  confirmed  by  the  Act  of  Congress  of 
July  4th,  1836. 

By  the  Act  of  2d  March,  1805,  all  persons 
claiming  land  under  the  French  or  Spanish 
government,  were  required  to  file  their  claim 
in  the  Land  OfiSce — and  by  the  Act  of  3d  March, 
1807,  the  time  was  extended  to  l^t  July,  1808. 
By  the  Act  of  15th  February,  1811,  the  Presi- 
dent was  authorized  to  have  the  lands  which 
had  been  surveyed  in  Louisiana,  offered  for  sale 
— ^reserving  those  tracts  for  which  claims  had 
been  filed  in  the  Land  Of&ce,  as  above  required, 
till  after  the  decision  of  Congress  thereon.  The 
same  reservation  was  contained  in  the  Act  of 
the  17th  February,  1818. 

The  Act  of  26th  of  May,  1824,  authorized 
^claimants,  under  French  or  Spanish  grants, 
concessions,  warrants  or  orders  of  survey,"  in 
Missouri,  issued  before  the  10th  of  March,  1804, 
to  file  their  petitions  in  the  district  courts  of 
the  United  States,  for  the  confirmation  of  their 
claims.  And  every  claimant  was  declared  by 
the  same  Act  to  be  barred,  who  did  not  file  his 

Siition  in  two  years.  By  the  Act  of  the  24th 
ay,  1828,  the  time^  for  filing  petitions  was  ex- 
tended to  the  26th  of  May,  1829.  On  the  9th 
July,  1832,  an  Act  was  passed,  "for  the  final 
sdjustment  of  land  titles  in  Missouri,"  which 
provided  that  the  Recorder  of  Land  Titles, 
with  two  commissioners,  to  be  appointed, 
should  examine  all  the  unconfirmed  claims  to 
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land  in  Missouri,  which  had  heretofore  been 
filed  in  the  office  of  the  said  Recorder,  accord- 
ing to  law,  prior  to  the  10th  of  Mi^^ch,  1804. 

On  the  29th  of  November,  1831,  the  land  in 
controversy  was,  in  the  mode  prescribed  by 
Act  of  the  Legislature  of  Missouri,  of  the  15th 
January,  1831,  sold  to  Emison,  under  whom 
the  defendant  holds,  and  a  patent  was  duly  is- 
sued by  the  State. 

The  reservation  under  the  Act  of  1811  was 
extended  by  the  *Act  of  the  17th  of  [*538 
February,  1818,  to  the  Act  of  26th  of  May, 
1824;  which  authorized  claimants  to  file  a  pe- 
tition in  the  district  court — and  this  right  was 
limited  to  two  years;  it  was  afterwards  ex- 
tended to  the  26th  of  May,  1829.  The  reserva- 
tion then  expired,  or  in  other  words,  the  bar  to 
the  right  was  interposed.  On  the  9th  of  July, 
1832,  a  further  provision  was  made  for  the  ad- 
justment of  such  claims.  But  after  the  inter- 
position of  the  bar,  and  before  the  passage  of 
the  Act  of  1832,  the  land  in  controversy  was 
purchased  from  the  State  of  Missouri,  and  a 
patent  obtained.  Diuring  this  period  there  was 
no  protection  to  the  inchoate  right  of  the 
original  claimants.  When  the  State  of  ^iissouri 
selected  the  land  it  was  reserved  from  sale,  but 
that  impediment  was  removed,  when  the  lim- 
itation expired  in  1829. 

The  confirmation  of  the  claim  by  Congress, 
in  1836,  had  relation  back  to  the  origin  of  the 
title;  but  it  could  not  impair  rights  which  had 
accrued,  when  the  land  was  unprotected  by  a 
reservation  from  sale;  and  when,  in  fact,  the 
right  of  the  claimant  was  barred.  This  point 
was  settled  in  the  cases  of  Stoddard  v.  Cham- 
bers, 2  How.  285;  and  of  Mills  v.  Stoddard,  8 
lb.  345. 

As  the  instructions  prayed  by  the  plaintiff  in 
the  state  court,  were  in  conflict  with  the  law 
as  above  stated,  they  were  properly  overruled; 
and  as  the  instruction  given,  at  the  instance  of 
the  defendant,  was  substantially  in  accordance 
with  the  above  views,  it  was  correct. 

The  adjustment  of  the  state  court  is  there- 
fore affirmed,  with  costs. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Supreme  Court  of 
the  State  of  Missouri,  and  was  argued  by  coun- 
sel; on  consideration  whereof,  it  is  now  here 
ordered  and  adjudged  by  this  court,  that  the 
judgment  of  the  said  Supreme  Court  in  this 
cause  be,  and  the  same  is  hereby  affirmed,  with 
costs. 


♦JAMES  ADAMS,  Plaintiff  in  Error,   [♦539 

V. 

PHILIP  OTTERBACK." 

Bills  and  notes — notice  of  non-payment — ^usage 
— insufficiency  of  evidence  to  establish. 

Where  a  note  was  given  in  the  District  of  Colum- 
bia on  the  11th  of  March,  payable  sixty  days  after 

NOTE. — UsaRe,  or  custom  as  controlling  and  vanr- 
Ing  demand,  notice  and  days  of  grace.  See  note  to 
Mflls  V.  B'k  of  U.  S.  6  L.  ed.  U.  8.  612. 

Usage  or  custom,  admissibility  of,  In  construc- 
tion of  contracts. 

All  mercantile  contracts  If  dubious,  or  made  with 
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date,  and  notice  of  Its  nonpaTment  was  eiven  to , 
the  indoraer  on  the  15th  of  May  (being  Monday), 
the  notice  was  not  in  time. 

Although  AYldence  was  given  that  since  1846,  the 
hank  whiclr  was  the  holder  of  the  note,  had 
changed  tlie  preexisting  custom,  and  had  held  the 
paper  until  the  fourth  day  of  grace,  giving  notice 
to  the  Indorser  on  Monday,  when  the  note  fell  due 
on  Sunday.  This  was  not  sufficient  to  establish  an 
usage. 

An  usage,  to  be  binding,  must  be  general,  as  to 
place,  and  not  confined  to  a  particular  bank,  and  in 
order  to  be  obligatory  must  have  been  acquiesced 
in,  and  become  notorious. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  States 
for  the  District  of  Columbia,  holden  in  and  for 
the  County  of  Washington. 

It  was  an  action  of  assumpsit  brought  by 
Adams,  the  plaintiff  in  error,  upon  a  promis- 
sory note  drawn  by  Haw,  Yellott  &  Company, 
in  favor  of  Philip  Otterback,  the  defendant  in 
error,  and  discounted  by  the  Bank  of  Washing- 
ton. The  proceeds  of  the  discounted  note  were 
paid  by  the  bank  upon  the  check  of  Otterback. 
After  the  note  had  been  protested  for  non-pay- 
ment, and  notice  of  protest  had  been  given  to 
the  indorser,  it  was  assigned  to  Adams,  the 
plaintiff  in  error. 

On  the  trial  of  the  cause  the  plaintiff  gave  in 
evidence  the  note,  the  handwriting  of  (tawers 
and  indorser  being  admitted,  and  proved  that 
the  note  was  discounted  on  the  11th  of  March, 
1848,  the  day  of  its  date,  and  the  proceeds  paid 
on  defendant's  check;  that  the  note  (which  was 
payable  at  sixty  days)  was  unpaid  at  maturity, 
and  was  delivered  to  George  Sweeny,  a  notary, 
on  Monday,  the  15th  day  of  May,  1848,  after  3 
o'clock,  who  on  that  day  demanded  payment, 
which  was  refused,  and  thereupon,  on  the  same 
day,  he  delivered  a  notice  for  the  indorser  at 
his  dwelling. 

The  plaintiff  also  gave  in  evidence  by  the 
teller  and  book-keeper  of  the  bank,  that  after 
the  decision  of  the  case  of  Cookendorf  er  v.  Pres- 
ton, and  about  two  years  prior  to  the  date  of 
the  note  in  controversy,  the  bank  changed  the 
custom  which  had  previously  prevailed  in  re- 
gard to  the  demand  and  protest  of  negotiable 
discounted  notes  held  by  the  bank,  and  that  in 
all  cases  of  discount  they  had  up  to  that  time 
held  the  paper  until  the  fourth  day  of  grace; 
and  by  the  change,  if  that  fourth  day  of  grace 
happened  to  fall  on  Sunday,  it  became  the  cus- 
tom of  the  bank  to  retain  them  till  Monday, 
and  on  that  day  deliver  the  same  to  the  notary 
to  demand  payment  and  give  notice.  And  on 
cross-examination  it  appeared  that  only  four  in- 


stances of  practice  under  this  custom  were 
shown. 

*Upon  this  state  of  facts  the  court  [*540 
instructed  the  jury  that  if  they  should  "find 
the  whole  evidence  aforesaid  to  be  true,  yet  the 
plaintiff  has  not  thereby  shown  that  he  has 
used  due  diligence  in  demanding  payment,  and 
giving  notice  of  the  non-payment  of  said  note, 
and  is  not  entitled  to  recover  in  this  action. 

To  this  instruction  the  plaintiff  excepted,  and 
the  case  was  now  to  be  argued  upon  it. 

It  was  argued  by  Mr.  Lawrence  for  the  plain- 
tiff in  error,  and  Mr.  Bradley  for  the  defend- 
ant in  error. 

Mr.  Lawrence,  for  the  plaintiff  in  error,  con- 
tended that  the  instruction  was  erroneous.  It 
is  difficult  to  understand  the  ground  upon 
which  the  instruction  was  bottomed;  whether, 
in  the  opinion  of  the  court,  the  plaintiff  could 
not  recover,  admitting  the  custom  to  be  proved, 
because  the  plaintiffs  had  not  conformed  to  it ; 
or  whether,  in  the  opinion  of  the  court,  the 
custom  Itself  was  not,  as  a  fact,  proved  by  the 
evidence;  or  whether,  lastly,  it  was  not  legally 
competent  for  the  bank  to  change  an  ancient 
custom  and  introduce  a  new  one.  Upon  one 
or  other  of  these  grounds  the  instruction  must 
have  been  g^ven,  and  upon  either  of  them  it 
was  erroneous. 

1.  That  the  court  may  instruct  the  jury  that 
the  plaintiff  cannot  recover  against  the  indorser 
of  a  promissory  note  if  they  believe  the  evi- 
dence, and  that  evidence  proves  a  particular 
custom,  and  at  the  same  time  proves  that  the 
plaintiff  did  not  conform  to  that  custom,  we 
are  not  called  upon  to  deny,  because  sudi  is 
not  the  case  here.  The  evidence  clearly  proves 
that  the  demand  of  payment  and  the  notice  of 
protest  were  in  conformity  with  the  altered  us- 
age, if  that  altered  usase  is  itself  established. 

2.  If  the  meaning  of  the  instruction  was  that 
the  custom  itself,  as  alleged,  was  not  proved  by 
the  evidence  in  the  cause,  then  it  was  erroneous, 
because  it  was  an  invasion  of  the  province 
of  the  jury.  There  was  certainly  evidence 
tending  to  prove  that  the  old  custom  had  been 
chang^,  and  the  new  custom  introduced. 
Whether  that  evidence  did  prove  it,  was  for  the 
jury  to  determine.  It  was  not  one  of  those 
cases  in  which  a  demurrer  to  evidence  would 
lie,  upon  the  ground  that  the  quality  of  the  evi- 
dence was  not  such  as  is  required  by  law,  what- 
ever might  be  its  tendency.  For,  in  all  the 
cases  in  this  court,  it  has  been  held  that  it  was 
competent  to  prove  the  custom  of  a  bank  by 
parol  evidence.    Renner  t.  Bank  of  Oolumbia, 


reference  to  usage,  may  be  explained  by  parol  evi- 
dence of  the  usage.  Cort.  v.  Com.  Ins.  Co.  7  Johna. 
385;  AUegre  v.  Maryland  Ins.  Co.  6  Harr.  ft  J. 
408 :  Robertson  v.  Clarke,  1  Blhc.  445 ;  Renner  v. 
Bank  of  Columbia.  0  Wheat.  591 ;  Columbia  Ins. 
Co.  V.  Catlett,  12  Wheat.  383 ;  Hancock  v.  Fishing 
Ins.  Co.  8  Sumn.  182;  Lewis  v.  Marshall,  7  Man. 
ft  G.  229 ;  8  Scott,  N.  R.  447. 

But  the  rule  Is  limited  to  the  extent  that  the 
usage  must  be  consistent  with  the  principles  of 
law,  and  not  go  to  defeat  the  essential  provisions 
of  the  contract.  Palmer  v.  Blackbume,  3  Blng. 
61 :  Bryant  v.  Com.  Ins.  Co.  6  Pick.  131 ;  Rankin 
V.  American  Ins.  Co.  1  Hall  N.  Y.  619 ;  Hall  v.  Jan- 
son.  4  El.  ft  Bl.  500 :  1  Jur.  N.  8.  571 ;  24  L.  J. 
Q.  B.  97;  Miller  v.  Tetherington,  6  Hurlst.  ft  N. 
278 ;  7  Hurlst  ft  N.  954.  ^    .^  . 

No  particular  usage  or  custom  can  be  admitted 
to  alter  or  Impair  a  cloan  and  express  written  con- 
tract. It  can  only  be  admitted  when  the  intention 
of  the  parties  is  indeterminate,  and  the  language 
806 


of  the  contract  may  admit  of  various  seoi 
Schooner  Reeslde,  2  Sumn.  567 ;  Donnell  v.  Colnmb. 
Ins.  Co.  2  Sumn.  877 ;  Chubb  v.  Oats,  16  Law.  Rep. 
N.  S.  492. 

If  the  words  used  In  the  contract  be  technical,  or 
local,  or  generic,  or  Indefinite,  or  equivocal,  on  the 
face  of  the  instrument,  or  are  made  so  by  proof  of 
extrinsic  circumstances,  parol  evidence  is  admimtl- 
ble  to  explain  bv  usage  tnelr  meaning.  If  there  b^ 
no  such  ingredient  of  uncertainty,  then  the  evi- 
dence is  not  admissible.  Yates  v.  Pyrr,  6  Taunt. 
445 ;  Blacket  v.  Royal  Exchange  Ins.  Co.  Cromp.  ft 
Jer.  244 ;  Fowler  v.  Aetna  Ins.  Co.  202 ;  Trueman 
V.  Loder,  11  Ad.  ft  Ell.  589.    . 

A  particular  word  may  be  shown  by  psrol 
evidence  to  have  a  different  meaning  in  some  partic- 
ular place,  trade  or  business,  from  its  ordinary  ac- 
ceptation.   Mallan  v.  May,  18  Mees.  ft  W.  611. 

Evidence  of  the  usage  of  a  particular  place,  to 
affect  the  construction  of  a  contract  Is  admitted 
only  on  the  principle  that  both  parties  to  the  con- 
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9  Wheat.  587,  588;   Mills  v.  Bank  of  United 
States,  11  Wheat.  431. 

Nor  was  the  instruction  proper  upon  the 
541*]  ground  that  the  *number  of  instances 
which  had  occurred  within  the  two  years  since 
the  adoption  of  the  new  custom  were  not  suffi- 
cient in  number  to  prove  a  new  custom,  or  to 
bring  it  to  the  knowledge  of  the  defendant. 
Because,  if  it  be  admitted  that  a  custom  may 
be  changed,  there  must  be  a  time  when  the 
change  must  commence,  and  there  must  be  a 
first  and  single  instance  of  the  new  custom; 
and  in  the  case  of  Mills  v.  Bank  of  the  XJ. 
S.,  and  Bank  of  Washington  v.  Triplett  & 
Neale,  1  Pet.  25,  this  court  has  already  de- 
cided that  it  is  not  necessary  that  a  custom 
should  have  actually  been  brought  to  the  notice 
of  an  indorser.  But  on  the  contrary,  it  is  the 
duty  of  the  indorser  to  acquaint  himself,  by  in- 
quiry, with  the  custom  of  the  bank  with  which 
he  deals. 

3.  It  was  competent  for  the  bank  to  change 
its  custom  whenever  in  its  discretion  the  inter- 
ests of  the  bank  should  require  it.  There  is  no 
inexorable  rule  of  law  which  binds  down  such 
an  institution  to  one  eternal  routine  of  busi- 
ness, notwithstanding  the  changing  interests  of 
commerce  may  demand  a  modification.  On  the 
contrary,  this  court  has  held  that  which  the 
sound  principles  of  commercial  business  dic- 
tate, viz.:  that  a  bank  may  change  its  custom, 
and  may  prove  that  change  in  the  same  man- 
ner as  they  may  prove  the  original  custom. 
Cookendorfer  v.  Preston,  4  How.  326. 

The  plaintiflT  in  error  would  therefore  sub- 
mit, that  if  it  is  competent  for  a  bank  to  change 
its  usages;  if  there  is  evidence  in  the  case  tend- 
ing to  prove  such  a  change;  if  there  is  evidence 
in  the  case  tending  to  show  that  the  bank  had 
made  demand  and  given  notice  in  accordance 
with  such  altered  usage,  then  the  instruction, 
that  if  the  jury  find  the  whole  evidence  of 
the  plaintiff  to  be  true,  yet  he  was  not  entitled 
to  recover,  was  erroneous. 

Mr.  Bradley,  for  defendant  in  error: 

This  case  turns  upon  the  right  of  a  bank, 
without  notice,  public  or  otherwise,  given  to 
the  persons  dealing  with  it  in  the  way  of  dis- 
counting negotiable  paper,  to  change  the  usage 
and  custom  of  the  bank  in  respect  to  the 
demand  of  payment  of  the  notes,  and  giving 
notice  to  the  indorsers,  so  as  to  bind  the  in- 
dorsers  by  such  change.  In  other  words,  to 
maintain  the  plaintifi^s  case,  it  must  appear 
that  when  a  man  procures  a  note  to  be  dis- 
counted by  a  bank,  by  that  act  alone,  the  usage 


and  custom  of  that  bank  are  incorporated  into 
the  contract  of  discount,  and  become  a  constit- 
uent put  of  that  contract  between  the  parties 
to  that  note  and  the  bank.  And  this  is  the 
case,  although  the  parties  never  before  had 
dealt  with  that  bank;  the  paper  was  not  made 
payable  or  negotiable  at  the  bank;  the  usage 
and  custom  of  that  bank  differed,  in  that  re- 
spect, from  those  of  all  the  other  *banks  [*542 
in  the  same  community;  and  this  particular 
usage  and  custom  had  been  introduced  by  that 
bank  within  a  short  period,  without  notice, 
public  or  otherwise,  and  was  unknown  to  the 
parties  to  the  note;  and  before  such  change, 
that  bank  had  conformed  to  the  usage  and  cus- 
tom of  the  other  banks  in  that  community; 
or,  in  other  words  still,  a  party  applying  to  a 
bank  to  discount  for  him  negotiable  paper,  is 
bound  to  inquire,  if  he  does  not  know,  the 
special  usages  of  that  particular  bank  in  respect 
to  negotiable  paper  discounted  by  it,  at  the 
time  of  such  discount,  and  he  is  not  to  rely 
either  on  the  known  and  established  usage  and 
custom  of  all  the  other  banks  in  the  same  com- 
munity, or  upon  the  particular  usage  of  that 
particular  bank  up  to  the  day  before  such  dis- 
count, but  he  must  ascertain  if  any  change  has 
been  made  in  such  usage,  as  he  will  be  bound 
by  it  whether  he  knows  it  or  not. 

It  is  conceded  by  the  defendant  in  error — 

That  a  custom  or  usage  of  a  bank,  brought 
home  to  the  knowledge  of  a  person  dealing 
with  the  bank,  in  respect  to  the  discount 
of  negotiable  paper,  enters  into  the  contract, 
becomes  a  constituent  part  of  it,  and  must 
have  its  due  weight  in  the  exposition  of  it. 
Bank  of  Columbia  v.  Magruder,  6  Harr.  &  J. 
180. 

This  knowledge  may  be  proved  directly,  or 
may  be  implied  from  the  dealings  of  the 
parties. 

It  may  be  inferred  from  persons  dealing 
with  the  bank,  which  has  a  well-established 
usage.  Lincoln  &  Kennebec  Bank  v.  Page,  9 
Mass.  155;  Same  v.  Hammatt,  lb.  150;  Smith 
V.  Whiting,  12  Mass.  8. 

From  the  parties  being  accustomed  to  trans- 
act business  of  that  kind  with  the  bank. 
Blanchard  v.  Billiard,  11  Mass.  88;  Jones  v. 
Fales,  4  Mass.  252;  Widgery  v.  Munroe,  6 
Mass.  450;  Bank  of  Columbia  v.  Fitzhugh,  1 
Harr.  &  6.  239;  Hartford  Bank  v.  Stedman,  3 
Conn.  489;  City  Bank  v.  Cutter,  3  Pick.  414; 
Bank  of  Columbia  v.  Magruder,  6  H.  &  J.  172; 
Whitwell  V.  Johnson,  17  Mass.  452. 

From  the  negotiable  paper  being  made  pay- 
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tract  were  co^lzant  of  the  asage,  and  are  pre- 
sumed to  have  made  the  afn*eemeiit  with  reference 
to  it.  No  such  presumption  arises  if  one  of  the 
parties  is  Iguorant  of  such  usage  or  custom.  Klrch- 
ner  v.  Venus,  12  Moore  P.  C.  C.  361 ;  5  Jur.  N.  8. 
.^5 :  7  W.  R.  455 ;  Sweeting  v.  Pearce,  7  C.  B.  N. 
8.  449;  6  Jur.  N.  S.  753;  9  C.  B.  N.  S.  537;  7 
Jur.  N.  8.  800. 

A  custom,  to  control  the  words  of  a  covenant, 
most  be  one  which  both  parties  to  the  covenant 
can  know,  and  must  be  certain  and  invariable. 
Abbott  V.  Bates,  22  W.  R.  488. 

Usage  may  control  or  supersede  construction  or 
rale  of  law  if  the  usage  be  general,  uniform,  no- 
torious, reasonable,  and  consistent  with  the  terms 
of  the  contract,  and  to  a  certain  extent  with  the 
rules  of  law.  A  valid  usage  is  part  of  the  contract. 
1  Duer  on  Ins.  255-282.  283-311 :  Storv  on  Bills. 
1«1 :  Wallace  v.  Bradshaw.  6  Dana  (Ky.)  386 ; 
Paxton  V.  Courtney,  2  Fost.  ft  Fin.  131. 

A  custom  or  usa^e,  to  be  admissible  and  valid, 
14  li.  ed. 


must  be  certain,  reasonable,  and  sufficiently  an- 
cient, to  afford  a  presumption  that  it  Is  generally 
known.  U.  S.  v.  Buchanan,  8  How.  83,  102:  Coxe 
V.  Heisley,  20  Penn.  St.  246;  CoUings  v.  Hope,  8 
Marsh,  C.  C.  149 ;  Wilcox  v.  Phillips,  1  Wall.  Jr. 
C.  C.  47. 

It  must  be  general  and  uniform,  but  need  not  be 
universally  acquiesced  in.  Desher  v.  Holland,  12 
Aln.  518.  510:  Benton  v.  McKelway,  2  Zabr.  165, 
175 ;    Mnitland  v.  Ins.  Co.  8  Rich.  331,  333. 

It  may  be  established  by  the  testimony  of  a 
single  witness.  If  his  means  of  knowledge  are  abund- 
ant, and  his  testimony  full  and  satisfactory.  Vail 
V.  Rice,  1  Selden,  156. 

Local  usage  Is  not  admissible  to  control  the  gen- 
eral rules  of  law  in  the  Interpretation  of  contracts. 
Thompson  v.  Riggs,  5  Wall.  663 ;  Brown  v.  Jackson, 
2  Wakh.   C.  C.  24;  Hinton  v.  Locke,  6  Hill.  437. 

A  custom  opposed  to  a  statute  la  void.  Walker 
V.  Transportation  Co.  3  WalL  150;  Winter  t. 
United  States,  Hempst.  844. 
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able  or  negotiable  at  the  particular  bank.  In 
addition  to  the  cases  cited,  see,  also  Yeaton 
V.  The  Bank  of  Alexandria,  5  Cranch,  62; 
Renner  v.  The„Bank  of  Columbia,  9  Wheat. 
585;  Brent's  Executor  ▼.  The  Bank  of  the  Me- 
tropolis, 1  Pet.  93;  Mills  v.  Bank  of  U.  S.  11 
Wheat.  431. 

But  it  is  contended  by  the  defendant: 

L  In  all  cases  the  usage  to  bind  the  parties 
must  be  a  known,  established,  and  invariable 
usage.    See  all  the  cases  cited. 

n.  It  is  not  strictly  a  rule  of  judicial  deci- 
sion, but  is  compounded  of  law  and  fact,  and  is 
admissible,  in  evidence,  to  show  the  contract  of 
the  parties,  and  their  assent  to  such  usage. 
548*]  See  *11  Mass.  88;  4  Mass.  252;  6  Mass. 
450;  1  Harr.  &  Gill,  239;  3  Conn.  489;  and  the 
cases  in  this  court  above  cited,  and  those  cited 
by  plaintiff  in  error. 

in.  A  usage  may  be  changed.  Cookendorfer 
▼.  Preston,  4  How.  317.  But  the  knowledge  of 
that  change  must  be  brought  home  to  the  party 
to  be  affected  by  it.  This  may  be  in  any  of  the 
modes  already  mentioned,  or  in  some  other 
mode  from  which  it  may  justly  be  inferred 
that  the  party  knew  or  ought  to  have  known  it. 

IV.  In  this  case  it  is  admitted  that,  by  the 
usage  of  the  bank,  existing  up  to  the  spring  of 
1846,  the  demand  and  notice  set  up  in  this  ac- 
tion would  have  been  insufficient.  It  is  ad- 
mitted that  no  notice,  public  or  otherwise,  was 
given  of  the  alleged  change;  it  is  not  shown 
how  the  change  was  made;  there  are  but  three 
instances  of  practice  under  the  alleged  change, 
all  of  which  were  in  the  spring  of  1848. 

It  is  not  pretended  that  the  defendant  ever 
had  any  dealings  with  the  bank  prior  to  this 
time;  the  note  was  not  made  payable  or  negoti- 
able at  the  bank;  and  the  court  is  now  asked 
to  go,  for  the  first  time,  the  length  of  saying 
that  every  man  to  whose  credit  a  note  is  dis- 
counted by  a  bank,  is  bound  by  all  the  usages 
of  that  bank  in  regard  to  demand  and  notice  of 
that  note,  although  he  has  never  dealt  with  the 
bank  before,  and  the  note  was  not  made  nego- 
tiable or  payable  there,  and  there  is  no  fact  or 
circumstance  in  the  case  from  which  it  can 
legally  be  inferred  that  he  knew  the  said  usage. 

It  will  not  do  to  say  he  received  the  avails. 
If  the  law  binds  him  it  binds  all  the  intermedi- 
ate parties  between  him  and  the  maker.  Nor 
does  it  follow,  that  because  the  avails  ostensi- 
bly went  to  his  credit,  that  he  derived  any  bene- 
fit from  them.  He  was  the  payee,  and  last 
indorser.  They  must  have  gone  to  his  credit. 
But  the  money  was  on  the  same  day  paid  to 
bearer  on  his  check.  It  may  well  be  inferred 
that  it  was  paid  to  the  makers;  that  the  note 
was  made  for  their  benefit,  to  be  discounted 
wherever  they  could  get  it  done,  having  no 
reference  to  this  particular  bank,  or  it  would 
have  been  made  payable  and  negotiable  there. 
The  check  also  is  for  "proceeds  of"  this  note, 
discounted  this  day  for  ^00,  the  usual  form  in 
which  the  proceeds  of  a  discounted  note  would 
pass  to  the  credit  of  the  maker. 

Nor  will  it  do  to  say  that  it  was  discounted 
on  his  credit.  He  then  stood  in  the  condition 
of  a  surety.  As  surety  he  is  not  to  be  bound 
beyond  the  terms  of  his  contract.  His  contract 
was  made  with  reference  to  the  existing  and 
well-known  commercial  usage,  and  the  banking 
usage  of  the  community  in  which  he  lived.  It 
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is  a  general  note,  so  to  speak — ^not  a  note  pay- 
able or  negotiable  at  any  particular  bank,  or 
having  any  reference  to  *any  particular  [*544 
or  special  usage.  His  contract  bound  him  to 
the  general  usage  on  its  face,  and  as  surety  he 
is  entitled  to  all  the  benefit  of  that  general 
usage.  It  was,  that  if  the  maker  did  not  pay 
at  maturity  he  would,  provided  demand  waa 
made  on  the  maker,  and  notice  given  to  him  as 
indorser,  according  to  the  gener^  usage. 

The  plaintiff  seta  up  another  contract,  not 
apparent  on  the  face  of  the  paper,  nor  to  be 
inferred  from  any  dealing,  nor  exhibited  in 
any  knowledge  brought  home  expressly  or  by 
any  recogniz^  implication,  to  the  defendant. 

It  is  submitted  that  the  Circuit  Court  waa 
right  in  giving  the  instruction. 

Mr.  Justice  McLean  delivered  the  opinion 
of  the  court: 

This  was  a  writ  of  error  to  the  Circuit  Court 
of  the  United  States  for  the  District  of  Col- 
umbia. 

This  action  was  brought  on  a  promissory 
note  dated  the  11th  March,  1848,  given  by 
George  W.  Yellott,  Henry  Haw,  and  William 
B.  Scott,  in  the  name  of  Haw,  Yellott  &  Co.» 
in  which  they  promised  to  pay  to  Philip  Otter- 
back,  Esquire,  or  order,  sixty  days  after  date* 
the  sum  of  $800,  for  value  received;  which 
note,  before  it  became  due,  was  assigned  to  the 
plaintiff. 

The  i^eneral  issue  was  pleaded,  and  the  cause 
was  tried  by  a  jury. 

The  note  was  discounted  by  the  Bank  of 
Washington,  the  proceeds  of  which  were  drawn 
by  the  defendant. 

The  following  facts  appear  in  the  bill  of  ex- 
ceptions :  the  note  was  unpaid  at  maturity,  and 
on  Monday,  the  15th  of  May,  after  3  o'clock  of 
that  day,  was  delivered  by  the  bank,  to  George 
Sweeny,  the  notary  employed  by  said  bank,  to 
demand  payment  thereof,  and  for  protest  if 
not  paid.  The  notary  stated  that  he  demanded 
payment  at  the  United  States  Hotel,  and  was 
answered  "neither  of  the  proprietors  are  with- 
in, and  it  cannot  be  paid.''  On  the  same  day 
notice  was  left  at  the  dwelling  of  the  indorser. 

The  witness  further  stated,  that  he  had  been 
teller  of  the  bank  since  the  year  1836,  and  that 
after  the  decision  of  the  case  of  Cookendorfer  ▼. 
Preston,  by  the  Supreme  Court,  in  1846,  the 
said  bank  changed  the  usage  and  custom  which 
had  theretofore  prevailed  therein,  in  regard  to 
the  demand  and  protest  of  ne^tiable  paper 
held  and  discounted  by  it;  and  m  all  cases  of 
discount  they  thereafter  held  the  paper  until  the 
fourth  day  of  grace;  and  if  the  said  fourth  day 
fell  on  Sunday,  it  was  under  the  said  change 
the  custom  of  the  bank  to  retain  it  until  Mon- 
day, and  on  that  day  to  deliver  the  same  to  the 
notary  to  *demand  payment  and  give  [*54& 
notice;  and  Sylvester  B.  Bowman,  book-keeper 
of  the  bank,  states  that  since  the  decision  of 
said  case,  the  usage  had  been  changed  by  tbe 
the  bank,  as  above  stated. 

No  notice  of  such  change  had  been  given* 
so  far  as  the  witness  knew;  and  it  was  further 
stated  that  four  cases  had  occurred  in  wbi^ 
the  notes  becoming  due  on  Sunday,  the  notice 
was  given  on  Monday.  On  the  evidence,  thia 
court  instructed  the  jury  that  the  plaintiff  had 
hot  used  due  diligence  in  demanding  payment 
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and  giving  notice  of  non-payment  to  the  in- 
dorser — ^to  which  the  plaintiff  excepted. 

This  court,  by  several  decisions,  have  sanc- 
tioned the  usages  of  the  banks  in  this  district, 
in  making  demand  and  giving  notice  of  non- 
payment, varying  from  the  law  merchant. 
Renner  v.  Bank  of  Columbia,  9  Wheat.  587, 
S88;  JfGUs  v.  Bank  of  the  U.  S.  11  Wheat. 
430;  and  in  some  instances  where,  in  this 
respect,  notes  left  in  a  bank  for  collection, 
have  been  placed  on  a  different  footing  from 
notes  discounted.  Gookendorfer  v.  Preston,  4 
How.  324. 

But  these  usages  had  been  of  long  standing  and 
of  general  notoriety.  Rights  had  p;rown  up 
imder  them  which  could  not  be  disregarded 
without  injury  to  commercial  transactions.  In 
the  case  before  us  the  usage  relied  on,  and 
under  which  notice  to  the  indorser  was  given, 
had  been  adopted  by  the  bank  two  years  before 
the  note  in  question  was  discounted,  but  it 
seems  only  four  cases  had  occurred  under  it. 
Ko  public  notice  was  given  at  the  time  of  its 
adoption,  and  no  presumption  can  arise  from 
the  facts  stated,  that  the  indorser  could  have 
had  notice  of  the  usage. 

It  is  said,  if  a  baiik  may  establish  a  usage, 
it  may  chanse  it;  and  that  there  must  be 
a  beginning  of  acts  under  it.  This  may  be  ad- 
mitted, but  it  does  not  follow  that  a  usage  is 
obligatory  from  the  time  of  its  adoption.  To 
give  it  the  force  of  law,  it  requires  an  acquies- 
cence and  a  notoriety,  from  which  an  inference 
may  be  drawn  that  it  is  known  to  the  public, 
and  especially  to  those  who  do  business  with 
the  bank.  It  is  unnecessary  to  consider  whether 
a  usage  adopted  might  acquire  force  from  pub- 
lic notices  generally  circulated.  No  such  notice 
was  given  in  this  case. 

But  to  constitute  a  usage,  it  must  apply  to  a 
place,  rather  than  to  a  particular  bank.  It  must 
be  the  rule  of  all  the  banks  of  the  place,  or  it 
cannot,  consistently,  be  called  a  usage.  If  every 
bank  could  establish  its  own  usage,  the  confu- 
sion and  uncertainty  would  greatly  exceed  any 
local  convenience  resulting  from  the  arrange- 
ment. 

In  this  country  and  in  England,  three  days 
of  grace  are  given  by  the  general  commercial 
546*]  law,  and  th/B  day  the  note  matures  *is 
not  one  of  them.  In  Hamburg,  the  day  the 
bill  falls  due  makes  one  of  the  days  of  grace. 
Notice  must  be  given  to  the  drawer  or  indorser 
on  the  day  the  £shonor  takes  place,  or  on  tht 
next  day.  If  notice  be  given  through  the  post- 
office,  it  must  be  forwarded  by  the  first  mail 
after  the  demand  of  payment.  If  the  note  fall 
due  on  Sunday,  under  the  general  law,  the  de- 
mand of  payment  must  be  made  on  Saturday. 
The  usage  is  not  proved  in  this  case.  Four 
instances,  in  the  course  of  two  years,  are  insuf- 
ficient to  establish  a  usage.  Such  a  rule  would, 
in  effect,  abolish  the  commercial  law,  in  regard 
to  demand  and  notice  on  promissory  notes  and 
\ml\B  of  exchange.  There  is  ground  to  doubt 
whether  any  deviation  from  the  general  law 
l>^«  not  been  productive  of  inconvenience. 

No  explanation  is  given  why  the  demand  of 
ptayment  on  the  note  was  made  at  the  United 
States  Hotel,  in  this  city.  Such  a  demand 
would  seem  to  be  insufficient. 

We  are  therefore  of  the  opinion,  that  there 
was  no  error  in  the  instructions  of  the  court  to 
14  li.  ed. 


the  jury;  the  judgment  of  the  Circuit  Court  im 
therefore  affirmed. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Columbia^ 
holden  in  and  for  the  Coimty  of  Washington, 
and  was  ar^ed  by  counsel;  on  consideration 
whereof,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said 
Circuit  Court  in  this  cause  be,  and  the  same 
is  hereby  affirmed,  with  costs. 


WILLIAM  LIVINGSTON  and  Ebenezer  N.  Ca- 

lef,  Appellants, 

V. 

WILLIAM  W.  WOODWORTH,  Administrator 
of  William  Wood  worth.  Deceased;  James 
G.  Wilson,  Artemas  L.  Brooks,  and  IgnatiUa 
Tyler,  Appellees. 

Misjoinder,  objection  of,  too  late  on  appeal — 
Measures  of  damages  on  bill  for  account  of 
profits  on  infringement  of  patent— Confined 
to  those  actually  made. 

Where  the  assignors  of  a  patent  right  were  joined 
with  the  assignee  for  a  particular  locality,  in  a  bill 
for  an  injunction  to  restrain  a  defendant  from  the 
use  of  the  machine  patented,  and  the  defendant 
raised,  in  this  court,  and  after  a  final  decree,  an  ob- 
jection arising  from  a  misjoinder  of  parties,  the  ob- 
jection comes  too  late. 

Moreover,  in  the  present  case,  the  parties  con- 
sented to  the  decree  under  which  the  account  in 
controversy  was  adjusted. 

That  consent  having  been  given,  however,  to  a 
decree  by  which  an  account  should  be  taken  of 
gains  and  profits,  according  to  the  prayer  of 
the  bill,  the  defendant  was  not  precluded  from  ob- 
jecting to  the  account  upon  the  ground  that  it 
went  beyond  the  order. 

The  report  having  been  recommitted  to  the 
master,  with  instructions  to  ascertain  the  amount 
of  profits  which  might  have  been  realized  with  due 
diligence,  and  the  master  •having  framed  [^547 
his  report  upon  the  theory  of  awarding  damages, 
this  report,  and  the  order  of  the  court  confirming 
it,  were  both  erroneous. 

Under  the  circumstances  of  this  case,  the  decree 
should  have  been  for  only  the  actual  gains  and 
profits  during  the  time  when  the  machine  was  in 
operation,  and  during  no  other  period. 

TEdS  was  an  appeal  from  the  Circuit  Court 
of  the  United  States  for  the  District  of 
Massachusetts. 

All  the  facts  of  the  case  are  stated  in  the 
opinion  of  the  court,  to  which  the  reader  is  re- 
ferred. 

It  was  argued  by  Mr.  Schley  for  the  appel- 
lants, and  by  George  T.  Curtis  for  the  appel- 
lees. 

Mr.  Schley  made  the  following  points: 

1.  The  account  ought  not  to  have  been  taken 
from  the  date  of  the  patent.  The  title  of  the 
complainant,  Tyler,  was  not  complete  until  1st 
July,  1848,  nor  the  title  of  Brooks  until  the 
10th  May,  1848.  At  the  furthest,  the  account 
ought  not  to  have  been  taken  from  a  period 
prior  to  the  latter  day. 

2.  The  account  ought  not  to  have  been  con- 

Note. — Rule  of  damages.  Approved  in  Dean  ▼. 
Mason,  20  How.  108. 
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tinued  beyond  the  time  of  the  filing  of  the  bill. 
There  are  cases,  undoubtedly,  in  which  the  ac- 
count is  continued  to  the  date  of  the  report; 
but  this  is  not  such  a  case. 

3.  It  was  clearly  erroneous  to  allow  interest, 
from  the  day  of  filing  the  bill,  on  the  whole 
amount;  as  part  of  the  amount  accrued  after 
that  date. 

Upon  the  case,  as  it  stood  in  court,  actual 
^'gains  and  profits,*'  and  nothing  more,  ought 
to  have  been  charged  against  the  defendants. 
If  damages,  beyond  actual  gains  and  profits, 
were  asked,  the  complainants  should  have 
sought  another  forum.  Curtis  on  Patents,  sec. 
348;  Hindmarsh  on  Patents,  361-365;  Cross- 
ley  V.  The  Derby  Gas  Light  Co.  3  Mylne  & 
Craig,  428,  433;  Bacon  v.  Spotswoode,  1  Beav. 
387;  Colborn  v.  Sims,  2  Hare,  660;  2  Eden  on 
Injunctions,  251;  Phillips  on  Patents,  457; 
Webster  on  Patents,  119,  168,  238;  Lee  v. 
Alston,  1  Ves.  Jr.  82. 

5.  The  allowance  of  $1  per  thousand  was 
not  warranted  by  the  evidence  in  the  cause; 
«ven  if,  in  other  respects,  the  decree  was  right. 
The  allowance  was  excessive,  upon  the  merits, 
as  disclosed  in  evidence. 

The  points  made  by  Mr.  Curtis,  for  the  ap- 
pellees, were  the  following: 

I.  The  first  point  that  will  be  submitted,  on 
behalf  of  the  appellees,  will  be,  that  this  be- 
ing a  bill  for  an  injunction  and  an  account, 
and  a  decree  having  been  entered  by  consent 
548*]  of  parties  *( Record,  p.  68),  that  the 
complainants  were  entitled  to  the  injunction 
and  account  prayed  for  in  the  bill,  an  appeal 
does  not  lie  from  the  final  decree,  which  mere- 
ly ascertains  the  items  of  the  account  which 
the  appellants  consented  should  be  taken. 

That  an  appeal  cannot  be  taken  from  a  de- 
cree entered  by  consent,  counsel  will  cite  2  Dan- 
iel's Ch.  Pr.  1179,  1180;  Bradish  v.  Gee,  Amb. 
229;  Harrison  ▼.  Rumsey,  2  Ves.  488;  Atkin- 
son V.  Marks,  1  Cow.  693;  Coming  y.  Cooper, 
7  Paige,  687. 

There  is  a  case  in  Ohio  which  is  otherwise, 
founded  on  the  peculiar  provisions  of  the  stat- 
ute allowing  appeals.  Brewer  v.  The  State  of 
Conn,  et  al.  9  Ohio,  189. 

But  there  is  nothing  in  the  provisions  of  the 
Judiciary  Act  of  1789,  or  in  tne  Act  of  March 
■3,  1803,  sec.  2,  allowing  and  regulating  appeals 
in  equity,  to  prevent  the  application  by  this 
court  of  the  rule,  that  when  a  decree  has  been 
taken  by  consent,  it  cannot  be  disturbed  by  an 
appeal  or  a  rehearing.  The  object  of  the 
Act  of  1803  is  stated  in  the  case  of  The 
San  Pedro,  2  Wheat.  141,  142.  The  only  ques- 
tion in  this  case  is,  whether  the  consent  decree, 
entered  May  Term,  1840  (p.  18),  does  not  ren- 
der the  final  decree  (p.  61,  62)  a  decree  by 
consent  also.  It  will  be  contended  that  it 
does: 

1.  Because,  by  the  first  decree,  the  appellants 
consented  that  the  appellees  were  entitled  to 
the  perpetual  injunction,  and  "the  account 
prayed  for  in  the  bill;"  and  all  that  remained  to 
be  done  was  to  ascertain  what  account  was 
prayed  for  in  the  bill. 

2.  Because,  by  the  first  decree  it  was  express- 
ly declared  that  the  parties  consented  to  have 
the  account  commence  at  such  a  time  as  should 
be  found  by  the  master,  and  be  confirmed  by 
"the  court — a   stipulation   as   binding   on   both 
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parties  as  if  they  had  made  the  same  point  the 
subject  of  arbitration. 

But  if  the  appeal  was  rightly  taken,  counsel 
for  the  appellees  will  contend, 

n.  That  the  second  decretal  order  to  the 
master,  by  which  he  was  directed  to  ascertain 
'the  amount  of  profits  which  may  have  been, 
or,  with  due  diligence  and  prudence,  might 
have  been,  realized  by  the  defendants  for  the 
work  done  by  them"  with  the  machine  com- 
plained of,  taken  in  connection  with  the  prin- 
ciples laid  down  by  the  court  in  their  opinion 
(see  appendix  to  this  brief),  stated  the  true  rule 
for  this  case. 

1.  It  appears,  by  an  account  filed  with  the 
master  at  the  first  hearing,  that  the  appellants 
had  been  using  the  machine  complained  of  from 
July,  1845,  U>  July,  1848,  and  had  planed 
therewith  3,962,760  feet  of  boards  during  that 
time. 

It  also  appears  that  they  had  received  an 
average  of  $2  per  thousand  feet  for  this  work; 
and  in  their  answer  they  state  that  this  work 
was  done  at  an  average  expense  of  $1.50  per 
thousand  *feet,  leaving  60  cents,  only,  [*549 
as  the  net  profit  actually  realized  on  a  thousand 
feet.  But  they  do  not  profess  to  do  this  with 
entire  accuracy,  but  as  an  "approximate  esti- 
mate." 

In  this  state  of  the  facts,  the  master,  assum- 
ing that  he  was  to  find  only  the  actual  net 
profits  realized,  heard  evidence  on  the  part  of 
the  complainants  which  tended  to  show  that  a 
thousand  feet  of  boards  could  be  planed  for  a 
less  cost;  and  also,  evidence  on  the  part  of  the 
respondents,  tending  to  show  that  it  would 
cost  as  much  as  they  had  stated  in  their  an- 
swer; but  he  held  that  the  result  of  the  whole 
evidence  did  not  authorize  the  conclusion  that 
the  respondents  had  not  truly  stated  the  actual 
cost,  and,  accordingly,  he  reported  $1.60  aa  the 
cost  per  thousand,  leaving  an  actual  profit  of 
50  cents  only. 

As  it  stood  on  the  master's  first  report,  there- 
fore, there  was  evidence  tending  to  show  that, 
in  charging  $1.60  per  thousand  as  the  cost  of 
planing,  the  respondents  had  conducted  the 
business  with  less  skill  and  jMiidence  than  it 
might  have  been  conducted.  The  master's  con- 
clusion was  based  whoUv  on  the  idea  that  the 
actual  net  profits  furnished  the  rule,  and  that 
the  evidence  did  not  control  the  statement  of 
the  answer  as  to  the  amount  of  such  actual 
profits. 

An  exception  being  taken  and  argued,  it  ap- 
peared to  the  court  that  here  was  a  state  of 
facts  which  reouired  the  application  of  a  dif- 
ferent rule,  and  the  cause  was  recommitted  to 
the  master,  by  the  second  decretal  order,  and 
the  accompanying  instructions. 

The  rule  announced  was,  that  the  master 
was  to  report  the  profits  which  the  respondents 
might  have  made  with  due  diligence  and  pru- 
dence; and  the  principle  adopted  by  the  court 
was,  that  the  respondents  were  to  be  charged 
as  involuntary  trustees,  accountable,  like  mort- 
gagees in  possession  and  other  similar  trustees, 
for  the  profits  which  might  have  been  received 
with  due  care  and  prudence. 

To  apply  this  rule  rendered  it  necessary  to 
hear  evidence  on  both  si  deb,  and  to  take  the 
average  given  by  all  the  testimony  of  what  It 
would  cost  to  plane  1,000  feet.    The  result  of 
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the  whole  evidence,  given  to  the  master  at  hoth 
hearings,  may  be  thus  stated. 

(The  comisel  then  went  into  some  long  cal- 
eulations  respecting  the  cost  of  planing.) 

2.  There  is  no  technical  difficulty  in  a  court 
of  equity  in  adopting  and  applying  such  a  rule 
as  that  directed  by  the  second  decretal  order  to 
the  master. 

Where  the  court  has  jurisdiction  to  give  the 
principal  relief  sought,  it  will  make  a  com- 
plete decree,  and  give  compensation  for  the  past 
injury.  As  in  bills  for  specific  performance. 
550»]  Newham  *v.  May,  13  Price,  749;  Nel- 
son v.  Bridges,  2  Beav.  239;  Phillips  v.  Thomp- 
son, 1  Johns.  Ch.  150;  Parkhurst  v.  Van  Cort- 
landt,  Ibid.  273;  Pratt  v.  Law  &  Campbell,  9 
Cranch,  456;  Cathcart  v.  Robinson,  5  Pet.  269; 

2  Story  Eq.  Jurisp.  sec.  796.    So  also  in  injunc- 
tion bills  for  waste.    Jesus  College  v.  Bloom, 

3  Atk.  262;  Garth  v.  Cotton,  Ibid.  751;  Lee  v. 
Alston,  1  Bro.  Ch.  194. 

The  jurisdiction  in  equity  conferred  upon 
the  circuit  courts  in  patent  causes,  by  statute, 
contemplates  full  power  to  give  the  plaintiff  as 
ample  redress  as  he  could  have  at  law,  except 
.  that  the  damages  cannot  be  trebled.  Patent 
Act  of  July  4th,  1836,  sees.  17,  14. 

3.  There  being  no  technical  difficulty  in  ap- 
plying a  rule  that  involves  elements  of  compu- 
tation, and  gives  an  approximate  compensation 
to  the  party  injured,  the  question  is  simply  one 
of  principle,  viz.:  What  rate  of  profits  shall  a 
party,  who  has  long  infringed  a  patent,  be  re- 
quired to  account  for  in  equity? 

The  court  below  did  not  direct  the  master 
to  find  damages,  nor  did  he  go  into  that  in- 
quiry. He  inquirea,  as  he  was  directed  to  do, 
whether  the  profits  actually  made  by  the 
respondents  were  as  large  as  they  might  have 
been  with  the  exercise  of  due  care  and  pru* 
dence. 

a.  Any  other  rule,  in  a  case  of  this  kind, 
would  put  the  patentee  entirely  in  the  power 
of  the  trespasser,  and  enable  the  latter  to  fix 
the  rate  at  which  he  should  account  for  the 
uae  of  the  machine. 

b.  The  rule  applied  in  this  case  by  the  court 
below  was  correct  in  principle.  It  was  to  hold 
the  party  accountable,  as  an  involuntary  trus- 
tee, for  what  the  patentee  might  have  realized 
by  the  same  exercise  of  the  right,  the  evidence 
showing  that  he  had  made  the  cost  of  the  work 
excessive.  The  principle  is  well  settled,  that  a 
court  of  equity  sometimes  forces  the  character 
of  a  trustee  upon  an  intruder,  or  wrongdoer, 
or  one  who  is  in  possession  under  color  of 
right,  and  who  takes  rents  or  profits  which  be- 
long to  another,  or  might  have  taken  them. 

The  particular  class  of  trustees  referred  to  in 
the  opinion  of  the  court  below  are  mortgagees. 

The  following  authorities  show  the  applica- 
tion of  the  rule.  Anonymous,  1  Vem.  46;  Chap- 
man v.  Tanner,  lb.  267;  Coppring  v.  Cooke,  lb. 
270;  Jennings  v.  Eldredge,  3  Story,  325,  329, 
330,  331;   Dexter  v.  Arnold,  2  Sumn.  108,  130. 

c.  This  is  a  case  of  first  impression.  All  the 
authorities  and  precedents  which  declare  that 
the  infringer  is  to  account  in  equity  for  the 
''profits''  made  by  the  imlawful  use  of  the  in- 
dention, contemplate  a  case  where  the  actual 
profits  are  all  that  could  have  been  made,  or 
^ise  that  question  has  not  been  raised.  This 
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*is  a  case  where  the  evidence  shows  [*551 
that  the  respondents  so  conducted  their  busi- 
ness that  the  actual  profits  were  less  than  half 
what  might  have  been  realized  by  the  patentee 
from  the  same  business. 

m.  The  objection  that  the  account  ought 
not  to  have  been  taken  from  the  date  of  the 
(re-issued)  patent,  viz.:  July  8th,  1845,  but 
should  have  commenced  May  20th,  1848  (the 
date  of  Wilson's  deed  of  confirmation  to 
Brooks,  one  of  the  complainants),  is  now  too 
late.  By  consent  of  parties,  the  account  was 
to  commence  at  such  time  as  should  be  found 
by  the  master  and  confirmed  by  the  court.  P. 
18.  The  master  found  the  facts,  and  the  court 
directed  the  account  to  commence  at  the  date 
of  the  re -issued  patent.  No  appeal  lies  from 
the  decree  thus  consented  to. 

Besides,  the  bill  was  brought  in  the  name  of 
the  original  owner  of  the  re-issued  patent, 
Woodworth's  administrator,  Wilson,  his  as- 
signee, and  Brooks  &  Tyler,  the  sub-assignees; 
and  by  consent,  the  respondents  admitted  the 
right  to  the  injunction  and  account  prayed  for. 

IV.  If  the  appeal  can  open  this  question,  it 
is  submitted  that  the  decree  was  right. 

The  first  patent  to  Woodworth,  the  inventor, 
was  granted  December  27th,  1828.  November 
16th,  1842,  Woodworth's  administrator  ob- 
tained from  the  commissioner,  under  the  Stat- 
ute of  1836,  sec.  18,  an  extension  for  seven 
years  from  December  27th,  1842.  December 
7th,  1842,  the  administrator  granted  to  Brooks 
an  exclusive  territorial  right  for  the  residue  of 
the  extended  term,  viz.:  to  December  27th, 
1849. 

January  11th,  1844,  the  administrator  con- 
veyed all  his  interest  to  Wilson. 

July  8th,  1845,  the  administrator  surrendered 
the  renewal  patent  granted  to  him  by  the  com- 
missioner, and  obtained  a  re-issue  under  the 
Act  of  1836,  sec.  13,  on  account  of  a  defective 
specification. 

July  20th,  1847,  Brooks  assigned  to  Tyler 
one-half  of  his  territorial  right. 

May  20th,  1848,  Wilson,  by  his  deed,  con- 
firmed Brooks'  title,  and  Brooks,  by  his  deed, 
dated  July  1st,  1848,  confirmed  his  previous 
grant  to  Tyler. 

The  biU  was  filed  July  10th,  1848,  in  the 
name  of  the  administrator,  Wilson,  Brooks, 
and  Tyler,  to  obtain  an  account  for  infringe- 
ments commenced  at  least  at  the  date  of  the 
surrender  and  re-issue,  and  steadily  contin- 
ued to  the  time  of  filing  the  bill.  The  court 
directed  the  accoimt  to  commence  with  the  date 
of  the  re-issued  patent. 

Three  positions  will  be  maintained: 

1st.  That  the  complainants,  who  sought 
this  redress,  jointly  'represented  the  [*552 
whole  legal  and  equitable  title,  and  were  joint- 
ly entitled  to  the  relief  from  the  date  of  the 
re-issued  patent.  Even  if  it  were  true  that  a 
re-issue  does  not  give  a  legal  title  to  the  as- 
signee whose  grant  was  taken  before  the  re-issue 
(which  is  not  admitted),  it  still  leaves  his 
equitable  title,  as  against  strangers  and  tres- 
passers, as  valid  as  it  was  before. 

2d.  An  assignee  of  the  whole  existing  interest 
under  a  patent  has  the  same  legal  title  in  the 
re -issued  patent  granted  under  the  Act  of  1836, 
sec.  13,  for  a  defective  specification,  which  he 
had  before  the  re-issue,  without  any  confirmato- 
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ry  grant  from  the  patentee.  Woodworth  v. 
Stone,  3  Story,  749;  Woodworth  v.  Hall,  1 
Wood.  &  M.  248. 

The  two  cases  of  Wilson  v.  Rousseau,  4 
How.  646,  and  Bloomer  v.  McQuewan,  14 
How.  539,  deny  to  previous  assignees  a  legal 
title  under  an  extension,  and  recognize  only 
their  right  to  continue  the  use  of  the  specific 
machines  purchased. 

They  admit,  therefore,  that  the  extension 
is  a  grant  of  a  new  estate  to  the  patentees.  A 
re-issue  under  the  13th  section  of  the  Statute 
is  not  a  new  grant  in  any  sense,  but  merely 
the  correction  of  errors  or  omissions  in  the 
specifications;  and  the  Statute  merely  restricts 
the  right  of  recovery  to  infringements  commit- 
ted after  the  correction  has  been  made. 

8.  If  the  complainants,  Brooks  and  Tyler, 
needed  any  confirmation  of  their  title,  they 
had  it  before  the  bill  was  filed,  and  it  relates 
back  to  the  earliest  period  when  the  Statute 
will  permit  recovery  for  infringements  under  a 
re-issued  patent. 

V.  The  objection  that  the  account  ought 
not  to  have  been  taken  beyond  the  time  of 
filing  the  bill,  covers  the  work  done  in  the 
course  of  fifteen  days.  The  bill  was  filed  July 
10th,  1848,  and  the  account  covers  the  work 
done  to  July  25th.  It  appears  that  the  injunc- 
tion was  served  on  the  last -mentioned  dav. 
Record,  pp.  13,  14.  The  amount  planed  m 
the  month  of  July  was  73,821  feet;  so  that,  at 
the  rate  of  4,200  feet  per  day,  the  respondents 
must  have  worked  their  machine  naore  than 
seventeen  days  in  the  month  of  July — that  is 
to  say,  they  did  more  than  seven  days*  work 
after  the  bill  was  filed.  Record,  p.  19.  It 
does  not  appear  precisely  why  the  master  took 
the  account  to  tne  25th  of  July,  but  probably 
it  was  because  the  respondents  rendered  it  to 
that  time,  they  not  having  stopped  before. 
After  the  bill  was  filed  they  had  notice  of  the 
complainant's  rights,  and  on  their  own  admis- 
sion they  were  infringers  and  bound  to  ac- 
count. To  allow  the  present  objection  to  pre- 
vail would  be  to  say,  that  in  a  suit  for  an 
injunction  and  account,  the  right  being  admit- 
ted, the  respondent  may  go  on  working  after 
the  bill  is  filed,  and  the  complainant  must  file 
another  bill  to  recover  for  what  is  done  after 
the  first  bill  is  filed  and  before  the  account 
553*]  •is  taken.  There  is  no  technical  ne- 
cessity for  this,  and  it  would  be  most  onerous, 
as  leading  to  endless  litigation. 

VI.  The  objection  as  to  the  interest  allowed 
on  the  items  which  accrued  after  the  filing  of 
the  bill,  assumes  that  work  was  done  by  the 
respondents  after  the  bill  was  filed.  By  their 
own  admission  they  had  no  right  to  use  the 
machine.  The  master  brought  the  account 
down  to  the  time  when  the  respondents  ren- 
dered it,  July  25th;  and  if  a  part  of  the  items 
thus  covered  accrued  after  the  respondents 
were  notified,  those  items  must,  in  contempla- 
tion of  law,  be  treated  as  if  they  had  already 
accrued  when  the  bill  was  filed,  in  taking  a 
continuing  account. 

Mr.  Justice  Daniel  delivered  the  opinion  of 
the  court: 

The  appellees,  on  the  24th  of  July,  1848,  ob- 
tained from  the  court  above  mentioned  an  in- 
junction to  restrain  the  appellant!  from  using 
812 


or  vending  one  or  more  planing  machines  snYy- 
stantially  the  same  in  construction  and  mode  of 
operation  as  the  machine  which  had  been  pat- 
ented to  William  Woodworth,  deceased. 

In  their  bill  they  allege  the  originality  of  the 
invention  of  the  patentee,  the  e^ension  of  the 
patent  after  his  death  for  the  space  of  seven 
years  beyond  its  original  limitation  to  the  ap- 
pellee, William  W.  Woodworth,  as  adminis- 
trator of  the  inventor,  and  the  grant  by  said 
administrator  to  the  appellee.  Brooks,  of  the 
exclusive  right  to  construct  and  use  the  inven- 
tion within  certain  specified  limits  for  the  entire 
period  of  that  extension.  The  bill  further  al- 
leges a  second  extension  by  Act  of  CSongress  of 
the  patent  of  said  administrator  for  the  term 
of  seven  years  from  the  27th  day  of  December, 
1849;  but  states  that  in  consequence  of  doubts 
entertained  as  to  the  correctness  of  the  specifi- 
cation, and  of  the  fact  of  said  letters  patent 
having  been  found  to  be  inoperative,  they  were 
duly  surrendered,  and  new  letters  patent  bear- 
ing date  on  the  8th  day  of  July,  1845,  were  is- 
sued to  the  appellee,  William  W.  Woodworth 
and  his  assigns,  for  the  residue  of  the  term  of 
28  years  from  the  27th  of  December,  1828;  that 
subsequently  to  this  last  renewal  the  appellee, 
William  W.  Woodworth,  had  granted  to  the 
appellee,  Wilson,  and  to  his  assigns,  all  the  right 
and  title  acquired  by  him  by  the  issue  of  the 
last  letters  patent  with  the  amended  specifica- 
tion. That  the  appellee.  Brooks,  by  his  deed 
of  the  20th  of  July,  1847,  had  granted  and  as- 
signed to  the  appellee,  Tyler,  one  half  Brooks' 
right  in  the  patent  to  Woodworth  for  the  term 
ending  on  the  27th  of  December,  1849,  to  be 
used  within  the  town  of  Lowell,  and  not  else- 
where. That  the  appellee,  Wilson,  by  the  deed 
of  the  20th  of  May,  1848,  assigned  and  con- 
firmed to  Brooks  and  his  assigns,  the  exclusive 
right  of  constructing  and  using  ♦twenty [^5 5 4 
planing  machines  according  to  the  letters  patent 
with  the  amended  specification,  and  gave 
authority  to  Brooks,  in  Wilson's  name,  to  exe- 
cute all  such  deeds  of  confirmation  to  the  as- 
signees of  any  rights  and  privileges  within  the 
Ck>unty  of  Middlesex  as  he  should  deem  fit,  and 
that  in  virtue  of  this  power  and  authority,  he. 
Brooks,  did  by  his  deed  of  July  1st,  1848,  grant 
and  confirm  to  the  appellee,  Tyler,  in  the  name 
and  behalf  of  the  said  Wilson,  as  well  as  in  his 
own  name,  all  the  rights  and  privileges  de- 
scribed in  the  deed  from  Brooks  to  Tyler  of  the 
20th  of  July,  1847.  The  bill  further  allegea 
that  the  appellants  were  then  using,  and  for 
some  time  had  used,  within  the  City  of  Low- 
ell, one  of  the  machines  substantially  the  same 
in  construction  and  mode  of  operation  as  the 
planing  machine  in  the  said  last-mentioned  let- 
ters patent  described,  the  exclusive  right  to 
make,  use  and  vend  which  is  by  law  vested  in 
the  appellees.  The  bill  therefore  charges  that 
theretofore  two  actions  at  law  had  be«i  insti- 
tuted in  that  court,  the  one  against  a  certain 
James  Gould,  and  the  other  against  Rodolphns 
and  James,  Edwards  and  Gyrus  Smith,  for  the 
violation  of  the  exclusive  privileges  granted  to 
the  plaintiffs  in  those  actions  under  patent  last 
aforesaid,  by  using  a  machine  substantially  the 
same  with  the  said  planing  machine  invented 
by  the  said  William  Wo^ worth;  and  that, 
upon  issues  made  up  in  both  these  actions,  the 
jury  found  that  the  defendants  had  infringed 
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the  patent,  and  subjected  them  to  the  payment 
of  damages.  It  avers  the  use,  as  before  stated 
by  the  appellants,  of  their  machine,  to  be  an 
infringement  of  the  Woodworth  patent,  and  a 
violation  of  the  exclusive  rights  and  privileges 
of  the  appellees;  and  concludes  with  a  prayer 
that  the  appellants  may  be  decreed  to  account 
for  and  pay  over  to  the  appellees  all  gains  and 
profits  which  have  accrued  from  using  their 
said  machines  since  the  expiration  of  the  said 
original  patent;  that  they  may  be  restrained, 
by  injunction,  from  using  or  vending  any  one 
or  more  of  said  machines;  that  the  machine  or 
machines,  in  the  possession  or  imder  the  control 
of  the  appellants,  may  be  destroyed  or  deliv- 
ered over  to  the  appellees,  who  ask  also  for  gen- 
eral relief. 

The  appellants,  by  their  answer,  state  that 
during  a  part  of  the  time  which  has  elapsed  be- 
tween the  autumn  of  1841  and  April  1st,  1844, 
they  have  used  in  their  mill  at  Lowell  a  single 
planing  machine  constructed  according  to  a 
patent  granted  to  James  H.  Hutchinson  on  the 
16th  of  July,  1839,  which  machine,  in  some  of 
its  combinations,  substantially  resembles  the 
machine  specified  in  the  patent  granted  to 
Woodworth  in  1845,  but  is  unlike  any  machine 
specified  in  the  patent  to  Woodworth  in  1828. 
They  aver,  also,  that  the  planing  business  had 
been  carried  on  as  aforesaid,  in  virtue  of  the 
555*]  Hutchinson  machine,  at  *Lowell,  with 
the  full  knowledge  of  the  appellee.  Brooks,  and 
without  objection  from  him  imtil  within  a  short 
time  previously;  and  that  they  had  no  knowl- 
edge or  belief  of  any  infringement  by  them  of 
the  patent  to  Woodworth,  imtil  after  the  de- 
cision in  Gould's  case;  after  which  decision 
they  were  informed  that  the  patent  to  Wood- 
worth  had  been  surrendered  and  re-issued  with 
A  new  specification,  the  validity  of  which  re- 
issued patent  had  not,  within  their  knowledge 
or  belief,  been  established  until  the  decision  of 
the  suit  against  the  said  Edwards  and  Smith. 
The  answer  denies  the  originality  of  Wood- 
worth's  claim,  by  averring  that  James,  Joseph, 
Aaron  and  Daniel  Hill,  and  Leonard  Gilson, 
in  the  District  of  Massachusetts,  as  early  as 
1827,  and  John  Hale  of  Bloomfield,  in  the  State 
of  New  York,  in  the  year  1828,  had  knowledge 
of  and  had  made  and  used  planing  machines 
essentially  the  same  and  prior  to  the  pretended 
invention  of  William  Woodworth,  deceased. 

At  the  May  Term  of  the  court,  1840,  this 
cause  coming  on  to  be  heard  upon  the  bill, 
the  answers,  replications  and  exhibits,  by 
the  consent  of  the  parties  it  was  decreed  by 
the  court  that  the  appellees  (the  complainants 
below)  were  entitled  to  the  perpetual  iniimction 
and  to  the  account  prayed  for  by  the  bill;  said 
account  to  commence  at  such  time  as  shall  be 
found  by  the  master,  and  be  confirmed  by  the 
court.  The  decree  proceeds,  that  the  master  in 
taking  said  accounts  shall  have  power  to  re- 
quire the  parties  to  produce  before  him,  on 
oath,  all  books  and  papers  relating  thereto,  and 
to  hear  such  oral  evidence  as  either  party  may 
produce,  and  on  the  motion  of  either  of  the  par- 
ties, to  examine  either  of  the  other  parties,  upon 
interrogatories.  And  all  further  directions  are 
reserved  until  the  coming  in  of  the  master's  re- 
port. 

In  pursuance  of  this  decretal  order,  upon 
the  examination  of  the  parties  on  oath,  and 
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upon  evidence  produced  aliunde,  the  master 
reported  that  the  amount  of  gains  and  profits 
received  by  the  defendants  below  upon  3,962,- 
700  feet  of  plank,  the  number  of  feet  planed 
by  them,  was  at  the  rate  of  60  cents  per  thou- 
sand feet,  no  exception  being  taken  to  the 
amount  of  the  work  stated  to  have  been  done 
by  the  said  defendants,  or  to  the  gross  amount 
at  which  the  work  was  charged  by  them  per 
thousand,  but  exception  being  taken  to  the  re- 
port of  the  master  upon  the  ground  that  the 
rate  of  profit  charged  to  the  defendants  below 
should  have  been  $1  instead  of  50  cents  per 
thousand,  the  court  by  a  further  decretal  order 
recommitted  to  report  to  the  master,  with  in- 
structions to  ascertain  the  amount  of  profits 
which  may  have  been,  or  with  due  diligence 
and  prudence  might  have  been,  realized  by  the 
defendants,  for  the  work  done  by  them  or  their 
servants,  by  the  machines  described  *in  [*556 
the  complainant's  bill,  and  that  the  account  of 

f>rofits  should  commence  from  the  date  of  the 
etters  patent  issued  with  the  amended  specifi- 
cations. In  obedience  to  the  decretal  order  Last 
mentioned,  the  master  made  a  second  report,  by 
which  he  charged  the  defendants  for  profits  on 
the  work  done  by  their  machine  at  the  rate  of 
$1  per  thousand  feet,  instead  of  50  cents,  as  in 
his.  former  report,  from  the  8th  day  of  July, 
1845,  the  date  of  the  re-issued  patent.  He  says 
it  is  true  that  the  rate  of  profit  adopted  by  him 
is  conjectural,  '^but  that  he  does  not  think  he 
has  infused  into  the  case  any  element  too  im- 
favorable  to  the  defendants.  That  by  the  de- 
cision of  the  court  they  were  trespassers  and 
wrong  doers,  in  the  legal  sense  of  the  words, 
and  were  consequently  in  a  position  which 
might  make  them  liable  to  be  mulcted  in  dam- 
ages greater  than  the  profits  they  have  actually 
received;  the  rule  being  not  what  benefit  they 
have  received,  but  what  injury  the  plaintiffs 
have  sustained."  To  this  second  report  of  the 
master,  exceptions  were  filed  by  the  appellees, 
the  plaintiffs  below,  founded  upon  the  departure 
of  the  master  from  the  safe  and  just  rule  of 
actual  profits,  as  prayed  for  by  the  bill,  and  the 
adoption  of  a  rule  of  proceeding  which  was 
vague  and  conjectural,  and  unsustained  by  the 
evidence  in  the  cause.  At  the  May  Term,  1851, 
the  Circuit  CSourt  decreed  that  this  report  of 
the  master,  except  so  far  as  interest  is  there- 
by disallowed,  should  be  confirmed,  and  that 
the  appellants  should,  within  ten  days,  pav 
to  the  appellees,  the  sum  of  $3,902.96,  with 
interest  thereon  from  the  day  of  filing  the 
bill,  with  costs.  It  is  this  decree,  founded  up- 
on the  antecedent  proceedings  herein  advert- 
ed to,  that  we  are  to  review;  and  it  may  here  be 
remarked,  that  the  statement  to  those  proceed- 
ings has  been  unavoidably  protracted  from  the 
necessity  for  considering  two  questions  of  a 
preliminary  character  raised  in  the  argument, 
and  which  it  is  proper  to  dispose  of  before  de- 
ciding upon,  and  before  reaching  the  merits  of 
this  cause.  Ist.  It  has  been  insisted,  on  behalf 
of  the  appellants,  that  the  appellee,  Tyler, 
claiming  as  assignee  under  Woodworth,  Wil- 
son and  Brooks,  and  asserting  a  title  complete 
in  himself,  within  a  certain  locality,  could  not 
regularly  unite  in  his  bill  those  persons  whom 
he  had  shown  had  no  title  within  the  same  lo- 
cality, and  who  could  hot  therefore  be  em- 
braced in  a  decree  in  his  favor;  a  decree  which, 
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in  its  terms  and  effect,  must  exclude  every  kind 
of  interest  in  those  co-plaintiffs  within  the  same 
limits.  It  is  true,  as  a  rule  of  equity  pleading, 
that  none  should  be  made  parties,  either  as  com- 
plainants or  defendants,  who  have  no  interest 
in  the  matters  in  controversy,  or  which  can  be 
affected  by  the  decree  of  the  court.  Vide 
Story's  Equity  Pleading,  ch.  4,  sec.  231;  so, 
557*3  too,  in  sec.  232  of  the  same  work  *it 
is  said:  "In  cases  where  the  want  of  interest 
applies,  it  is  equally  fatal  when  applicable  to 
one  of  several  plaintiffs  as  it  is  when  applicable 
to  one  of  several  defendants.  Indeed,  the  ob- 
jection in  the  former  case  is  fatal  to  the  whole 
suit,  whereas,  in  the  latter  case,  it  is  fatal  (if 
taken  in  due  time)  only  as  against  the  defendant 
improperly  joined."  In  the  same  work,  sec.  644, 
it  IS  said  that,  ''in  cases  of  misjoinder  of  plain- 
tiffs, the  objection  ought  to  be  taken  by  demur- 
rer, for  if  not  so  taken,  and  the  court  proceeds 
to  a  hearing  on  the  merits,  it  will  be  disregard- 
ed, at  least  if  it  does  not  materially  affect  the 
propriety  of  the  decree."  The  language  of 
Lord  Langdale,  in  the  case  of  Raffity  v.  King, 
as  reported  in  the  Law  Journal,  Vol.  VI.,  p. 
93,  is  very  clear  upon  this  question,  where  he 
says:  "As  to  the  objection  to  John  Raffity 
beinff  made  a  plaintiff,  I  am  not  satisfied  it 
would,  under  any  circumstances,  be  considered 
of  such  importance  as  to  deprive  the  other 
plaintiffs  of  the  relief  they  are  entitled  to. 
There  have  been  cases  in  which  the  court,  with 
a  view  to  special  justice,  has  overcome  the  dif- 
ficulty occasioned  by  a  misjoinder  of  plain- 
tiffs;" and  in  the  case  of  Morley  v.  Lord  Hawke, 
cited  in  two  Younge  &  Jervis,  520,  before  Sir 
William  Grant,  the  rule  is  thus  stated  as  to  the 
misjoinder  of  plaintiffs:  "The  defendant  ob- 
jected to  any  relief  being  granted  in  that  state 
of  the  record;  and  without  determining  the 
effect  of  the  objection  if  brought  forward 
earlier,  I  think  it  is  now  too  late.  If  the  ob- 
jection had  been  stated  in  the  answer,  the 
plaintiffs  might  have  obtained  leave  to  amend 
their  bill,  and  might  have  made  John  Rafiity  a 
defendant  instead  of  a  plaintiff,  for  which 
there  is  an  authority  in  the  case  of  Aylwin  v. 
Bray,  2  Younge  &  Jerv.  618,  note,  and  in  such 
a  case  as  this,  where  the  objection  is  reserved 
to  the  last  moment,  I  think  it  ought  not  to 
prevail." 

In  the  case  before  us  the  objection  of  mis- 
joinder of  the  plaintiffs  nowhere  appears  upon 
the  pleadings,  nor,  for  aught  that  is  disclosed, 
was  it  insisted  upon  even  at  the  hearing:  it  is 
urged  for  the  first  time  after  the  hearing  and 
after  a  final  decree,  and  to  allow  this  objection 
at  so  late  a  stage  of  the  proceedings,  would  be 
a  surprise  upon  the  appellees,  and  might  op- 
erate the  most  serious  mischiefs.  In  this  case, 
and  at  this  time,  the  allowance  of  such  an  ob- 
jection would  be  peculiarly  improper,  for  here 
the  objection  cannot  be  viewed  as  having  been 
merely  waived  by  reasonable  and  ordinary  im- 
plication, but  the  defendants  have  expressly  con- 
sented to  a  decree  between  the  parties  as  they 
were  then  arrayed  upon  the  record.  As  to  this 
objection,  therefore,  we  think  it  comes  too  late 
to  be  of  any  avail,  and  should  not  affect  the 
cognizance  of  the  court  either  as  to  the  parties 
or  the  subject  matter  of  the  controversy.  2d. 
558*]  On  the  part  of  the  appellees  *(the  com- 
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plainants  in  the  Circuit  Court)  it  has  been  in- 
sisted that  the  decretal  order,  made  in  this 
cause  by  consent,  covered  and  ratified  in  ad- 
vance all  the  subsequent  proceedings  on  the  part 
of  the  court,  rendering  those  proceedings  in- 
clusive of  the  final  decree  a  matter  of  consent, 
which  the  appellants  could  have  no  right  to  re- 
tract, and  from  which,  therefore,  they  could 
not  legally  appeal.  In  order  to  try  the  accura- 
cy of  this  argument  and  of  the  conclusions 
sought  to  be  deduced  therefrom,  it  is  proper  to 
examine  the  order  which  is  alleged  in  support 
of  them.  The  words  of  that  order  are  as  follows : 

"This  cause  came  on,  etc. — and  by  consent 
of  parties  it  is  declared  by  the  court" — what? 
"That  the  complainants  are  entitled  to  the  per- 
petual injunction  and  the  accoimt  prayed  for  by 
the  bill."  It  seems  to  us  incomprehensible,  that 
by  this  consent  of  the  defendant  below,  he  has 
consented  to  anything  precise  and  unchange- 
able beyond  the  perpetual  injunction,  much 
more  so  that  he  had  thereby  bound  himself  to 
acquiescence  in  any  shape  or  to  any  extent  of 
demand  which  might  be  made  against  him 
under  the  guise  of  an  account.  Indeed,  the 
complainants  below,  and  the  Circuit  Court  itself, 
have  shown  by  their  own  interpretation  of  this 
decretal  order,  that  they  did  not  understand  it 
to  mean,  as  in  truth  by  no  just  acceptation  it 
could  mean,  anything  fixed,  definite  and  immu- 
table; for  the  complainants  below  excepted  to 
the  report  of  the  master,  and  the  court  recom- 
mitted that  report  with  a  view  to  its  alteration. 
Nor  can  we  regard  the  reference  to  the  master 
as  in  the  nature  of  an  arbitration;  for  if  so 
deemed,  the  award  of  that  officer  must  have 
been  binding,  unless  it  could  be  assailed  for 
fraud,  misbehavior  or  gross  mistake  of  fact. 
In  truth,  the  account  consented  to  was  the  ac- 
coimt prayed  for  by  the  bill,  and  in  the  plain 
words  of  the  bill,  viz.:  "that  the  defendants 
may  be  decreed  to  account  for  and  pay  over  all 
such  gains  and  profits  as  have  accrued  to  them 
from  using  the  said  machines  since  the  expira- 
tion of  said  original  letters  patent."  This  lan- 
guage is  particularly  clear  and  significant — 
such  gain  and  profits,  and  such  only,  as  have 
actually  accrued  to  the  defendants;  and  we  are 
unable  to  perceive  how,  by  such  an  assent,  the 
appellants,  the  defendants  below,  could  have 
been  concluded  against  exceptions  to  anything 
and  everything  which  might  have  been  evolved 
by  that  report,  however  illegal  or  oppressive. 

Considering  next  the  decretal  order  for  the 
recommitment  of  the  first  report,  the  second  re- 
port, made  in  obedience  to  that  order,  and  final 
decree  founded  upon  the  second  report,  we  are 
constrained  to  regard  them  all  as  alike  irrecon- 
cilable with  the  prayer  of  the  bill,  with  the  just 
import  of  the  consent  decree,  and  with  those 
principles  which  control  the  action  of  courts  of 
^equity.  In  the  instructions  to  the  mas-  [*55t 
ter  it  will  be  seen  that  he  is  ordered  '*to  ascer- 
tain and  report  the  amount  of  profits  which 
may  have  been,  or  with  due  ailigenee  and 
prudence  might  have  been  realized  by  the 
defendants  for  the  work  done  by  them  or 
by  their  servants  by  means  of  the  machines  de- 
scribed in  the  complainant's  bill,  computing  the 
same  upon  the  principles  set  forth  in  the  opin- 
ion of  the  court,  and  that  the  account  of  such 
profits  commence  from  the  date  of  the  letters 
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patent  issued  with  the  amended  specifications." 
The  master,  in  this  report,  made  in  pursuance 
of  the  instructions  just  adverted  to,  admits  that 
the  account  is  not  constructed  upon  the  basis 
of  actiud  gains  and  profits  acquired  by  the  de- 
fendants by  the  use  of  the  inhibited  machine, 
but  upon  the  theory  of  awarding  damages  to 
the  complainants  for  an  infringement  of  their 
monopoly.  He  admits,  too,  that  the  rate  of 
profits  assumed  by  him  was  conjectural  and  not 
governed  by  the  evidence;  but  he  attempts  to 
vindicate  the  rule  he  had  acted  upon  by  the 
declaration,  that  he  was  not  aware  that  he  had 
'infused  into  the  caste  any  element  too  un- 
favorable to  the  defendants.  That  by  the  de^ 
cision  of  the  court  they  were  trespassers  and 
wrong-doers,  in  the  legal  sense  of  these  words, 
and  consequently  in  a  position  to  be  mulcted 
in  damages  greater  than  the  profits  they  have 
actually  received;  the  rule  being  not  what 
benefit  they  have  received,  but  what  injury  the 
plaintifl's  have  sustained."  To  what  rule  the 
nuLster  has  reference  in  thus  stating  the  grounds 
on  which  his  calculations  have  been  based,  we 
do  not  know.  We  are  aware  of  no  rule  which 
converts  a  court  of  equity  into  an  instrument  for 
the  punishment  of  simple  torts;  but  upon  this 
principle  of  chastisement  the  master  admits 
that  he  has  been  led,  in  contravention  of  his 
original  view  of  the  testimony,  and  upon  testi- 
mony, and  upon  conjecture  as  ^o  the  reality  of 
the  facts  and  not  upon  facts  themselves,  to 
double  the  amount  which  he  had  stated  to  be  a 
compensation  to  the  plaintiffs  below,  and  the 
compensation  prayed  for  by  them;  and  the 
Circuit  Court  has,  by  its  decree,  pushed  this 
principle  to  the  extreme  by  adding  to  this 
amount  the  penalty  of  interest  thereon  from  the 
time  of  filing  the  bill  to  the  date  of  the  final 
decree. 

We  think  that  the  second  report  of  the  mas- 
ter, and  the  final  decree  of  the  Circuit  Court, 
are  warranted  neither  by  the  prayer  of  the  bill, 
by  the  justice  of  this  case,  nor  by  the  well-es- 
tablished rules  of  equity  jurisprudence. 

If  the  appellees,  the  plaintiffs  below,  had 
sustained  an  injury  to  their  legal  rights,  the 
courts  of  law  were  open  to  them  for  redress, 
and  in  those  courts  they  might,  according  to  a 
practice  which,  however  doubtful  in  point  of 
essential  right,  is  now  too  inveterate  to  be  called 
in  question,  have  claimed  not  compensation 
merely,  but  vengeance,  for  such  injury  as  they 
could  show  that  they  had  sustained.  But  be- 
560*]  fore  a  tribunal  which  refuses  *  to  listen 
even  to  any,  save  those  whose  acts  and  motives 
are  perfectly  fair  and  liberal,  they  cannot  be 
permitted  to  contravene  the  highest  and  most 
oenignant  principle  of  the  being  and  constitu- 
tion of  that  tribunaL 
14  Ii.  eO. 


There  they  will  be  allowed  to  claim  that 
which,  ex  eequo  et  bono,  is  theirs,  and  nothing 
beyond  this. 

in  the  present  case  it  would  be  peculiarly 
harsh  and  oppressive,  were  it  consistent  with 
equity  practice,  to  visit  upon  the  appellants  any 
consequences  in  the  nature  of  a  penalty.  It  is 
clearly  shown  that  the  appellants,  in  working 
their  machine,  were  proceeding  imder  an  au- 
thority equal  to  that  (the  same  indeed)  which 
bestowed  on  Wood  worth  and  his  assignees  the 
right  to  their  monopoly.  The  appellants  were 
using  a  machine  patented  by  the  United  States 
to  Hutchinson,  and  might  well  have  supposed 
that  the  right  derived  to  them  from  such  a 
source  was  regular  and  legitimate.  They  were, 
then,  in  no  correct  sense,  wanton  infringers 
upon  the  rights  of  Woodworth,  or  of  those 
claiming  under  him.  So  soon  as  the  originality 
and  priority  of  the  Woodworth  patent  was 
ascertained  by  law,  the  appellants  consented  to 
be  perpetually  .enjoined  from  the  use  of  their 
machine  (the  Hutchinson  machine),  and  to  ac- 
count for  whatever  gains  and  profits  they  had 
received  from  its  use.  Under  these  circum- 
stances, were  the  infiiction  of  damages,  by  way 
of  penalty,  ever  consistent  with  the  practice  of 
courts  of  equity,  there  can  be  perceived  in  this 
case  no  ground  whatever  for  the  exercise  of 
such  a  power. 

On  the  contrary,  those  circumstances  exhibit, 
in  a  clearer  light,  the  propriety  of  restricting 
the  account,  in  accordance  with  the  prayer  of 
the  bill,  to  the  actual  gains  and  profits  of  the 
appellants  (the  defendants  below)  during  the 
time  their  machine  was  in  operation,  and  during 
no  other  period.  We  are  therefore  of  the  opin- 
ion, that  the  decree  of  the  Circuit  C]k)urt  is  er- 
roneous, and  should  be,  as  it  is  hereby,  reversed, 
with  costs;  and  that  this  cause  be  remanded  to 
the  Circuit  Court,  with  instructions  to  proceed 
therein  in  conformity  with  the  principles  ruled 
in  this  opinion. 


Order. 


This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Massachu- 
setts, and  was  argued  by  coimsel ;  on  considera- 
tion whereof,  it  is  now  here  ordered,  adjudged 
and  decreed  by  this  court,  that  the  decree  of  the 
said  Circuit  Court  in  this  cause  be,  and  the 
same  is  hereby  reversed,  with  costs;  and  that 
this  cause  be,  and  the  same  is  hereby  remanded 
to  the  said  Circuit  Court,  for  further  proceedings 
to  be  had  therein  in  conformity  to  the  opinion 
of  thia  court. 
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16  How.  1-^,  14  L.  B7B,  UKITBD  STATB8  T.  DAYBNPOST. 

Spanish  grants,  made  in  1785  and  1788,  to  land  in  Texas  within 
country  known  as  "  neutral  territory,"  are  yalld,  p.  d. 

Olted  in  United  States  y.  Perot,  88  U.  S.  428,  26  L.  262,  as  au- 
thority for  validity  of  such  grants  made  between  1780  and  1800. 

Bfidenee.**  Properly  autilienticated  copies  of  record  of  Spanish 
grant  may  be  sufficient  eyldence  to  establish  title,  p.  7. 

Cited  and  rule  approved  in  United  States  v.  Sutter,  21  How.  176, 
16  li.  120,  and  United  States  t.  YaUejo,  1  Black,  655,  17  L.  286,  in 
both  of  whldi  copy  of  record  of  Mexican  grant  was  admitted  to 
prove  grant. 

Spe^ilsh  grants. —  Quaere,  whether  grants  for  purpose  of  grasing 
cattle  were  anything  more  than  licenses  to  use  land,  p.  7. 

Olted  to  this  point  in  Zla  v.  United  States,  168  U.  S.  203,  42  L. 
486,  18  S.  Ct  44,  as  authority  for  holding  under  Spanish  laws  in- 
corporeal right  akin  to  common-law  right  of  commons  might  be 
granted. 

Miscellaneous. —  Cited  in  Muse  v.  Arlington  Co.,  68  Fed.  646, 
as  showing  ceremony  by  which  possession  was  given  under 
Spanish  law.  Referred  to  for  facts,.  United  States  v.  Patterson,  16 
How.  12,  18,  14  L.  678,  a  case  involving  about  the  same  points, 
(^ted,  arguendo,  separate  opinion,  United  States  v.  D'Auterieve, 
16  How.  80,  14  I^  687,  on  question  of  pleading. 

16  How.  10-18, 14  li.  678,  UNITBD  STATES  v.  PATTERSON. 

Judgment  —  Public  lands. —  Proof  that  one  claiming  confirma- 
tion of  title  to  Spanish  public  land  as  assignee  of  B.,  deceased,  not 
being  clear  or  sufficient,  decree  of  confirmation  was  so  framed  as 
to  confirm  title  for  the  benefit  of  B.'s  legal  representatives,  p.  12. 

Cited  in  United  States  v.  Sutter,  21  How.  182, 16  L.  123,  People  v. 
Mullan,  65  CaL  887,  4  Pac.  348,  Trumpler  v.  Trumpler,  123  CaL  264, 

55  Pac.  1010,  and  Crescent  Canal  Co.  v.  Montgomery,  124  CaL  14S, 

56  Pac.  801,  as  authority  for  holding  grantee  or  assignee  of  daim 

may  prosecute  it  for  confirmation  in  name  of  original  elaimanti 
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Limitatloiu  of  aotions  —  Public  lands. —  Party  who  has  per- 
mitted time,  prescribed  by  act  of  Congress,  for  asserting  his  claim 
under  Spanish  grant,  to  expire,  cannot  thereafter  intervene  In  the 
Supreme  Court  in  a  suit  by  another  seeking  to  quiet  his  title  as 
against  the  United  States  to  the  same  lands,  p.  12. 

Cited  and  applied  in  United  States  t.  Innerarlty,  10  WalL  697,  22 
li.  203,  where  parties,  by  intervention,  sought  to  establish  a  right 
barred  by  the  statute  of  limitations. 

16  How.  14-80,  14  li.  680,  UNITBD  STATES  v.  D'AUTBRIEYB. 

Spanish  grant. —  Confirmation  denied  to  a  claim  which  amounted 
to  proof  of  legal  title,  if  anything,  since  the  acts  of  1824  and  1844, 
anthorised  suits  for  confirmation  only  in  case  of  equitable  Interests, 
pp.  20-29. 

Referred  to  in  Dauterieve  v.  United  States,  101  U.  8.  701,  708, 
26  L.  880,  870,  a  case  involving  sams  grant  Erroneously  dted  la 
In  re  Cooper,  22  N.  Y.  86. 

16  How.  81-88,  14  L.  687,  UNITBD  STATBS  T.  ROSELIUS. 

Spanish  grants. —  Where  part  of  claim  for  land  under  Spanish 
title  is  confirmed  by  United  States,  and  accepted  by  grantee,  with* 
out  any  saving  of  his  claim,  this  win  be  considered  as  satisfaction 
of  whole  claim,  p.  84. 

Cited  and  principle  applied  in  Arguello  v.  United  States,  18  How. 
648,  16  L.  481«  In  determining  rights  of  claimant  under  HexicaD 
grant. 

Public  lands. —  Under  act  of  1824,  compensation  for  land  sold  by 
United  States  could  not  be  made  If  the  petitioner  claimed  under  a 
perfect  title,  p.  84. 

District  Oourt — Jurisdiction  of  District  Courts  In  confirming 
Spanish  and  French  land  claims  discussed,  p.  86. 

16  How.  86-^  14  L.  600,  UNITED  STATES  v.  ROSBUUS. 

District  Court  has  no  Jurisdiction,  under  acts  of  1824  and  1844» 
of  cause  to  try  title  to  land  In  Louisiana,  sold  under  judicial  sale  In 
1780,  where  one  In  possession  and  those  under  whom  he  claims  havt 
been  In  possession  ever  since  sale,  p.  88. 

Cited  and  applied  in  Dent  v.  Emmeger,  14  Wall.  812,  20  L.  830, 
holding  titles  i>erfected  before  cession  of  territory  of  Louisiana 
were  not  aflTected  by  change  of  sovereignty;  to  same  eflTect,  Chaves 
T.  Sanchez,  7  N.  Hex.  70,  82  Pac  140,  as  to  territory  ceded  by 
Mexico. 

Public  lands. —  A  complete  Spanish  title  will  not  support  petltlop 
under  act  of  May  28^  1824,  pp.  37,  8a 
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16  How.  88-41,  14  L.  501,  UNITED  STATES  v.  DUCROS. 

Spanish  and  French  grants. —  A  grant  of  land  in  Louisiana  by 
French  authorities,  made  in  1764,  two  years  after  territory  was 
ceded  to  Spain,  is  void,  p.  89. 

Public  lands. —  Oomplete  French  title  will  not  support  a  petitloo 
under  act  of  May  26,  1824,  p.  8a 

No  citation. 

16  How.  ^^-62,  14  L.  682,  BYRB  T.  POTTBB. 

•Bquity  —  Fraud. —  Where  bill  alleges  actual  ftraud  and  makes 
that  ground  of  prayer  for  relief,  complainant  is  not  entitled  to  re- 
coyer  on  a  showing  of  constructiye  fraud,  p.  66. 

Oited  aud  principle  followed  in  Spies  t.  Ohicago,  etc..  Go.,  40  Fed. 
89,  6  L.  R.  A.  669,  and  n.,  and  Dashiell  ▼.  Grosvenor,  66  Fed.  840, 
26  U.  S.  App.  227,  27  L.  R.  A.  71,  where  complainant  having  alleged 
a  case  of  fraud  was  not  allowed  to  support  bill  on  other  grounds; 
Leighton  t.  Grant,  20  Minn.  854,  is  to  same  effect;  Ck>chrane  t. 
fiUUsey,  26  Minn.  61,  where  findings  of  referee  not  being  responsive 
to  issues  were  held  insufficient;  Tillinghast  v.  Champlin,  4  R.  I.  201, 
67  Am.  Dec.  523,  where  actual  fraud  was  not  alleged,  but  facts 
showed  this  was  real  ground  of  complaint,  recovery  could  not  be 
had  on  other  grounds.  Approved,  arguendo,  in  Place  v.  Minster, 
65  N.  Y.  101,  Badger  v.  Badger,  2  Oliff.  153,  F.  G.  718,  and  Anderson 
V.  Northrop,  80  Fla.  652, 12  So.  328,  as  authority  for  rule  that  proofs 
must  conform  to  allegations;  French  v.  Shoemaker,  14  WalL  835,  20 
L.  857,  no  special  application;  Yoorhees  v.  Bonesteel,  16  WalL  29, 
21  L.  271,  holding  equity  will  not  grant  affirmative  relief  on  ground 
of  fraud  unless  it  be  made  a  distinct  allegation  in  bill. 

Distinguished  in  Muzzy  v.  Tompkinson,  2  Wash.  630,  631,  2T 
Pac.  461. 

Equity  pleading. —  Positive  denials  in  response  to  charging  part 
of  bill  constitute  a  barrier  to  recovery  by  complainant,  unless  such 
denials  be  overcome  by  evidence  aliunde,  p.  57. 

Cited  and  rule  applied  in  Clark  v.  Hackett,  1  Cliff.  279,  F.  O. 
2,823,  holding  the  testimony  of  a  single  witness,  uncorroborated,  is 
insufficient  to  sustain  complaint  under  such  circumstances.  Cited, 
arguendo,  Hoyt  v.  Sprague,  12  Fed.  Cas.  767,  without  particular 
application. 

Equity  —  Fraud. —  Mere  inadequacy  of  consideration  is  not  per 
se  ground  to  avoid  a  bargain  in  equity,  p.  60. 

Cited  and  principle  applied  In  Moffett  v.  Rochester,  91  Fed.  82,  in 
holding  equity  has  no  power  to  rescind  a  contract  solely  on  ground 
of  mistake  of  one  party;  State  v.  Sparrow,  89  Mich.  268,  where  it 
was  claimed  State  had  not  received  adequate  consideration  for 
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Singer  t.  Walmsley,  22  Fed.  Gas.  210,  211,  and  Roussean  ▼.  Peck,  66 
Fed.  761.  Cited,  arguendo,  Ransom  t.  New  York,  20  Fed.  Gas.  290. 
Dlstlngnished  in  Union  Gollar  Go.  v.  White,  24  Fed.  Gas.  670, 
where,  under  facts,  claim  was  held  not  to  be  for  mere  abstract  re- 
sult; Arkell  ▼.  Hurd  Paper  Go.,  7  Blatchf.  477,  F.  G.  632,  holding, 
where  patent  is  granted  for  softening  and  making  pliable  upper 
part  of  paper  bags,  a  bag  which  has  upper  end  unsoftened,  but  has 
strip  around  it,  at  short  distance  from  top,  softened  and  made 
pliable,  is  an  infringement  of  such  patent;  Brush  Blectric  Go.  t. 
Electric  Go.,  52  Fed.  975,  976,  where  claim  for  all  forms  of 
mechanism  constructed  to  produce  a  particular  result  was  construed 
to  apply  to  means  described  in  spedflcations  referred  to  in  claim,  or 
their  substantial  equlyalents. 

Patent. —  A  particular  process  for  applying  a  principle  in  physical 
science  Is  patentable,  pp.  116,  117. 

This  rule  is  applied  in  Tilghman  ▼.  Proctor,  102  U.  8.  725,  726, 
26  L.  286,  287,  and  in  the  Telephone  Gases,  126  U.  S.  534,  15  Fed. 
453,  81  L.  989,  8  S.  Gt  782;  affirming  S.  G.,  22  Blatchf.  558,  22  Fed. 
828,  in  holding  letters-patent  may  issue  for  particular  process  of 
using  electric  power;  Morley  Sewing  Machine  Go.  ▼.  Lancaster,  129 
U.  S.  278,  82  L.  721,  9  S.  Gt  804,  where  the  use  of  a  machine  employ- 
ing the  same  set  of  mechanisms  as  a  prior  patented  machine,  each 
mechanism,  indlTidually  considered,  being  a  proper  equivalent  for 
the  corresponding  mechanisms  in  the  prior  machine,  was  held  an 
Infringement;  Piper  ▼.  Brown,  1  Holmes,  22,  F.  G.  11,180,  where 
process  for  preserring  fish  was  held  patentable;  Roberts  ▼.  Dickey, 
20  Fed.  Gas.  885,  where  process  for  turning  geological  truth  to 
practical  account  was  held  patentable.  Approved,  arguendo, 
Cowles  Smelting  Go.  ▼.  Lowery,  79  Fed.  852,  47  U.  8.  App.  531. 
Cited,  arguendo,  in  reyiewing  authorities,  Risdon  Iron  Works  v. 
Medant  168  U.  S.  73,  74,  76,  77,  89  L.  901,  902.  903,  15  8.  Gt  747,  748. 
749.  holding  a  patent  for  a  process  in  manufacture,  and  not  for 
mechanism  employed,  nor  for  finished  product,  is  void;  Gellulold 
Go.  V.  Crane  Co.,  36  Fed.  113.  Referred  to  as  bearing  on  general 
subject,  Appleton  Go.  t.  Star  Co.,  60  Fed.  413,  18  U.  S.  App.  492,  and 
Carnegie  Steel  Go.  v.  Cambria  Co.,  89  Fed.  755. 

Distinguished  in  Lamson  t.  Martin,  159  Mass.  563,  35  N.  B.  80, 
where  claim  for  invention  was  for  combination  in  new  form  of  well- 
known  mechanical  dtrices. 

Patents. —  Whoever  discovers  that  a  useful  result  will  be  pro- 
duced, in  any  art,  machine,  manufacture,  or  composition  of  matter, 
by  use  of  certain  means,  is  entitled  to  a  patent  for  it,  provided  he 
specifies  the  means  he  uses  in  such  a  manner  tha^  any  one  skilled 
in  the  science  to  which  it  appertains,  can,  by  using  the  means 
specified,  and  no  other,  produce  precisely  the  result  he  describes^ 
1^  119. 
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This  rule  has  been  approred  and  followed  In  American  Tin  Oo.  t. 
Oakyine  Go.,  3  Blatchf.  101,  F.  0.  313.  and  Burr  ▼.  Oowperthwalt.  4 
Blatchf.  107,  F.  O.  2,188,  holding  where  same  result  Is  obtained  by 
means  other  than  those  set  ont  in  specifications  there  is  no  tnfrinse- 
ment  of  patent;  Union  Switch  Co,  y.  Philadelphia,  etc,  By.  Oo., 
87  Fed.  018,  is  to  same  effect;  United  Nickel  Oo.  t.  Pendleton,  21 
Blatchf.  235,  15  Fed.  746,  747,  where  process  for  electroplating 
metals  was  held  patentable;  Kennedy  v.  Solar  Refining  Oo.,  60  Fed. 
^724,  where  claimant  having  omitted  from  claim  an  essential  part  of 
his  invention,  this  was  held  fatal  to  claim.  Oited,  arguendo.  Potter 
T.  Holland,  4  Blatchf.  244,  F.  O.  11,830,  holding  vaUdity  of  patent  is 
not  to  be  determined  by  amount  of  invention  required  to  produce 
what  it  covers;  McKay  v.  Jackman,  20  Blatchf.  472,  12  Fed. 
619,  United  Nickel  Oo.  v.  Melchoir,  17  Fed.  843,  and  Brush  Blectric 
Oo.  V.  Electric  Imp.  Oo.,  52  Fed.  071,  without  special  application. 
Oited,  arguendo,  dissenting  opinion,  Westinghouse  v.  Boyden  Brake 
Oo.,  170  U.  S.  570,  42  L.  1151,  18  S.  Ot  726,  affirming  S.  0-,  70  Fed. 
681,  25  U.  8.  App.  475,  where  principal  cases  are  reviewed. 

Patents. —  If  the  result  claimed  by  patentee  cannot  be  accom- 
plished by  use  of  means  he  describes  by  one  skilled  in  the  science  or 
art  to  which  patent  appertains,  the  patent  is  void,  p.  110. 

Oited  approvingly,  arguendo,  Mitchell  v*  Tilghman,  10  WalL  80G, 
22  L.  137. 

A  patent  embraces  nothing  more  than  the  improvement  described 
and  claimed  as  new,  p.  110. 

Oited  and  relied  upon  in  Mitchell  v.  Tilghman,  10  WaU.  802,  22 
L.  136,  holding  where  one  accomplishes  the  same  result  without 
following  the  same  process  he  is  not  an  infringer. 

Patents. —  If  disclaimer  is  not  entered  before  commencement  of 
suit  for  infringement,  patentee  is  not  entitled  to  costs  against  the 
wrongdoer,  p.  121. 

Approved  and  followed  in  Oage  v.  Herring,  107  U.  8.  646,  27  L. 
604,  2  S.  Ot.  824,  and  Burdett  v.  Bstey,  15  Blatchf.  864,  F.  O.  2,146. 
Approved,  arguendo.  Giant  Powder  Oo.  v.  Nitro  Powder  Oo.,  10 
Bawy.  27,  10  Fed.  512. 

Patents. —  A  delay  In  entering  a  disclaimer  is  not  unreasonable, 
where  the  objectionable  claim  has  been  sanctioned  by  head  of 
patent  office,  and  is  the  subject  of  an  undetermined  controversy  in 
the  courts,  p.  121. 

Oited  with  approval  in  Seymour  v.  McOormlclc,  10  How.  106,  15 
L.  562,  where  court  h<^d8  that  what  constitutes  unreasonable  delay 
in  entering  (ttsdaimer  is  a  matter  of  law;  Burdett  v.  Estey,  15 
Blatchf.  864,  F.  a  2,145,  mling  similarly;  Stuts  v.  Armstrong,  20 
Fed.  848,  holding,  in  case  of  contested  claims  disclaimer  need  not  be 
(tted  until  court  has  passed  on  claim;  to  same  effect,  Mathews  v. 
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Flower,  25  Fed.  884.    Oited  in  note  on  **  reasonable  tlme^  wben  a 
qnestlon  of  law,"  17  Am.  Dec.  548. 

Distingnished  In  Office  Specialty  Oo.  ▼.  Globe  Co.,  66  Fed.  805, 
where  there  was  a  delay  of  four  years  In  filing  disclaimer  after  dalm 
had  been  adjudged  Inralld. 

Patents.—  If  patentee  claims  more  than  he  Is  entitled  to,  patent 
may  still  be  good  for  what  Is  really  his,  If  a  disclaimer  Is  entered 
without  unreasonable  delay,  p.  121. 

Olted  In  Dunbar  ▼.  Myers,  94  U.  8.  194,  24  L.  87,  as  authority  for 
holding  matters  properly  disclaimed  form  no  part  of  the  Invention; 
Tale  Lock  Oo.  y.  ScovlUe  Oo.,  18  Blatchf.  258,  8  Fed.  298,  where 
claimant  was  allowed  to  disclaim  claims  after  they  had  been  ad- 
judged Yold.  Approved,  arguendo,  Tyler  t.  Galloway,  20  Blatchf. 
447,  12  Fed.  689.  Oited,  without  special  application.  In  Aiken  t. 
Dolan,  1  Fed.  Oas.  287,  American  Paper  Oo.  y.  Heft,  1  Fed.  Oas.  748, 
and  Electrical  Accumulator  Oo.  t.  Julien  Oo.^  88  Fed.  188.  Olted  In 
Perry  t.  Starrett,  19  Fed.  Oas.  297,  holding  it  essential  to  show  an 
Intent  to  claim  more  than  was  really  Invented  In  order  to  render 
patent  void. 

Distinguished  in  dissenting  opinion,  Sllsby  t.  Foote,  20  How.  888, 
889,  16  L.  956,  957,  majority  apparently  holding  there  was  no  un- 
reasonable delay  In  entering  disclaimer. 

Patents. —  A  person  has  a  right  to  a  new  patent  upon  an  Improre- 
ment  made  by  him  upon  his  former  patent  or  to  annex  It  to  the 
original,  p.  122. 

Oited  and  applied  In  Thompson  Blectrlc  Oo.  t.  Ohio  Oo.,  80  Fed. 
724,  54  U.  8.  App.  25,  holding  patent  may  issue  for  improvement  oo 
earlier  invention  either  to  original  inventor  or  stranger. 

Patents.—  The  mere  change  of  the  form  of  the  machine  In  some 
of  Its  unessential  parts,  and  not  varying  it  essentially,  or  Its  mode 
of  operation  or  organization,  does  not  make  new  machine  a  new 
invention;  Oolumblan  telegraph  held  an  Infringement  of  Morse 
telegraph  on  this  ground,  p.  123. 

Oited  and  applied  in  Buts  Thermo-Blectric  Oo.  v.  Jacobs  Electric 
Oo.,  36  Fed.  196,  where  use  of  machine  so  changed  was  held  in- 
fringement on  patent;  Jones  Oo.  v.  Munger  Co.,  49  Fed.  66,  2  U.  8. 
App.  56,  where  certain  parts  of  new  machine  were  held  to  be  mere 
equivalents  of  parts  In  old  macUne,  and  not  new  Inventions; 
Bisdon  Iron  Works  v.  Trent,  92  Fed.  889. 

Miscellaneous.^  Beferred  to  in  Smith  v.  Bly,  15  How.  141,  14  L. 
686,  as  deciding  all  points  raised  by  certificate  In  that  case;  Gold 
Stock  Oo.  V.  Telegram  Oc  28  Blatchf.  204,  28  Fed.  848.  and 
American  Bell  Telephone  Oo.  v.  Spencer,  8  Fed.  612,  wttbont  ap- 
plication of  any  point  decided.  Brroneously  dted.  Burden  v.  Oom- 
ing,  4  Fed.  Cas.  707.    Bzplained  In  McMlUaa  v.  Bees.  1  Fed.  734. 
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726.  Cited  In  Railway  Register  Go.  ▼.  Broadway,  etc.,  By.  Co.,  26 
Fed.  527,  and  Rufller  Co.  y.  Avery  Co^  28  Fed.  19i,  for  what  point 
not  clear. 

Cited  as  instance  where  appeal  was  taken  to  Supreme  Oonrt  on 
question  of  costs.  The  City  of  Aagnata,  80  Fed.  804.  Cited  In 
Fraser  ▼.  Gates,  118  IlL  111,  1  N.  BL  823,  for  general  disensslon  of 
patent  law. 

15  How.  137-142,  14  L.  634,  SMITH  T.  BLY. 

Patents. —  A  case  presenting  the  same  ultimate  questions  as  the 
preceding,  vis.,  validity  of  Morse  telegraph  patents,  bnt  coming  be- 
fore Supreme  Conrt  on  certain  questions  of  pleading,  remanded  to 
Circuit  Court  for  further  pleading  or  abandonment  by  the  parties, 
p.  142. 

Cited  to  this  effect  in  Bate  B.  Co.  t.  Hammond,  129  U.  8.  160, 
82  L.  690,  9  a  Ct  229. 

15  How.  143-159,  14  L.  686,  BROOMB  T.  UNITBD  STATES. 

Principal  and  surety. —  Where  surety  on  bond  of  collector  of 
customs  died  before  bond  was  approved  by  comptroller  of  treasury, 
It  was  properly  left  to  Jury  to  ascertain  whether  collector  and  sure- 
ties had  parted  with  bond  to  be  sent  to  Washington  prior  to  death 
of  surety,  p.  157. 

Cited  to  this  point  in  McClaskey  v.  Barr,  79  Fed.  414,  in  holding 
liability  of  surety  on  bond  for  costs  does  not  terminate  with  his 
death;  Voris  v.  State,  47  Ind.  849,  where  estate  of  surety  on  guar- 
dian's bond  was  held  liable  for  default  of  guardian  occTirring  sub- 
sequent to  death  of  surety. 

Bonds  —  Principal  and  surety. —  Although  bond  of  collector  of 
customs  is  required  to  be  approved  by  comptroller  of  treasury,  still 
it  begins  to  be  effective  from  moment  collector  and  sureties  part 
with  it  in  course  of  transmission,  and  is  binding  though  surety  dies 
before  it  is  received  or  approved,  p.  157. 

Cited  in  County  Commissioners  v.  Brisbln,  17  Minn.  455,  holding 
the  tender  of  his  bond  by  sheriff-elect  to  commissioners  for  ap- 
proval, constitutes  a  delivery.  Cited  in  collection  of  authorities, 
Bx  parte  Mitchell,  89  Ala.  447,  as  bearing  on  question  as  to  when 
acceptance  of  bond  wiU  be  presumed;  to  same  effect  McLean  t. 
State,  8  Heisk.  242. 

Distinguished  in  United  States  v.  Le  Baron,  19  How.  76,  15  L. 
526,  holding  bond  of  deputy  postmaster  takes  effect  from  time  it  is 
accepted  by  postmaster-general,  and  not  from  day  of  its  date. 

Collector  of  eostonui  is  often  a  disbursing  officer,  and  he  and  his 
sureties  are  liable  for  money  received  for  purpose  of  disbursing  it 
In  expenses  of  officCi  p.  158. 
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Cited  approvingly  on  this  point  in  Oaossen  t.  United  States*  07  U. 
8.  592,  24  L.  1010,  affirming  a  0.,  2  Woods,  96,  F.  a  15,192.  Otted 
in  Simons  y.  County  of  Jackson,  63  Tex.  4S1,  as  an  authority  for 
folding,  a  surety  on  an  official  bond  may  be  held  liable  for  fonds 
received  by  his  principal,  which  funds,  at  time  bond  was  executed, 
it  was  not  contemplated  should  come  under  his  charge. 

Miscellaneous. —  Erroneously  cited,  Harrison  t.  Augusta,  78  Qa. 
449,  State  y.  Sooy,  39  N.  J.  L.  642,  and  Bayard  t.  HargroT«»  46  Ga. 
86a 

15  How.  160-161,  14  li.  648,  PHBLPS  T.  HAYBB. 

BiU  of  exceptions. —  It  must  appear  by  certillcate  of  Judge  who 
authenticates  bill  of  exceptions,  that  exceptions  were  taken  In  open 
court,  although  bill  need  not  be  formally  drawn  and  signed  be- 
fore jury  retires,  p.  161. 

Cited  and  rule  applied.  United  States  y.  Breitllng,  20  How.  264, 
15  L.  902,  in  holding  exceptions  properly  before  appellate  court, 
where  bill  was  signed  after  adjournment  of  trial  court;  Dredge 
y.  Forsyth,  2  Black,  568,  17  L.  255,  time  within  which  bill  must  be 
formally  drawn  and  presented  depends  on  rules  of  trial  court;  Stan- 
ton y.  Bmbrey,  93  U.  S.  555,  28  L.  985,  in  construing  statute  relatiye 
to  procedure  on  appeals  from  Supreme  Court  of  District  of  Colum* 
bia;  McKown  y.  Powers,  86  He.  294,  29  AtL  1080,  holding  further 
as  to  form  of  bill  of  exceptions.  Cited  in  Suydam  y.  Williamson, 
20  How.  438,  15  L.  982,  in  holding  bill  of  exceptions  must  always 
be  signed  and  sealed  by  judge.  Approyed,  arguendo,  Locke  y. 
United  States,  2  Cliff.  583,  F.  C.  8,442,  and  Yicksburg,  etc,  By.  Co. 
y.  Ragsdale,  51  Miss.  460. 

Modified,  New  Orleans,  etc.,  Ry.  Co.  y.  Jopes,  142  U.  8.  22,  85  L. 
922,  12  S.  Ct  110,  holding,  where  bill  of  exceptions  is  signed  during 
term,  and  purports  to  contain  recital  of  what  took  place  at  trial, 
it  will  be  presumed  that  all  things  stated  took  place  at  trial 

Appeal  and  error. —  The  transcript  must  show  that  Instructions 
complained  of  were  excepted  to  while  Jury  were  at  the  bar,  p.  161. 

Cited  and  rule  applied,  Stone  y.  United  States,  64  Fed.  677,  29  U. 
S.  App.  32,  where  court  refused  to  reyiew  assignment  of  error  when 
record  did  not  show  affirmatively  timely  exceptions  were  taken;  to 
same  effect,  Little  Bock  Granite  Co.  y.  Dallas  County,  66  Fed.  528, 
80  U.  S.  App.  55,  and  Johnson  y.  Garber,  73  Fed.  625,  43  U.  S.  App. 
107,  although  omission  to  take  exceptions  at  trial  were  In  conformity 
with  practice  of  trial  court,  though  not  embodied  in  a  rule;  Mer> 
chants,  etc..  Bank  y.  McGraw,  76  Fed.  936,  48  U.  S.  App.  66,  and 
New  Bngland  Furniture  Co.  y.  Catholicon  Co.,  79  Fed.  296,  49  U.  8. 
App.  80,  where  record  afflrmattvely  showed  no  exceptions  were 
taken  until  after  Jury  retired;  Western  Union  Co.  y.  Baker,  85  Fed. 
691,  56  U.  S.  App.  603,  where  court  refused  to  consider  exceptions 


818  Notes  on  U.  S.  Reports.  15  How.  1(12-189 

for  reasons  stated  above,  although  it  appeared  by  practice  and  mle 
of  trial  court  exceptions  were  not  allowed  to  be  taken  In  presence 
of  jury;  Montgomery  ▼.  Gilmer,  33  Ala,  134,  70  Am.  Dec  5C7,  God- 
win ▼.  Bryan,  16  Fla.  399,  Southern  Bxpress  Go.  t.  Van  Meter,  17 
Fla.  795,  and  McKinney  ▼.  SxHinger,  6  Ind.  454,  holding  to  maka 
ruling  of  State  Circuit  Court  subject  to  rcTlew  in  State  Suprem^i 
Court,  exception  must  have  been  taken  when  it  was  made.  Ap 
ifroved,  arguendo,  Dunnington  t.  Frick  Company,  00  Ark.  257,  80 
8.  W.  218,  and  Coker  y.  Hayes,  16  Fla.  879.  Cited  in  McAnaw  y. 
Matthis,  129  Mo.  150,  81  S.  W.  845,  for  reason  for  rule. 

Appeal  and  error. —  An  exception  taken  to  instructions  on  day 
following  rendering  of  yerdict  is  not  properly  before  appellate  court, 
p.  161. 

Cited  and  followed  in  United  States  y.  Carey,  110  U.  S.  52,  28  I^ 
67,  8  S.  Ct  425,  where  exception  to  evidence  was  taken  for  first 
time  after  trial  on  tendering  bill  to  judge  for  signature;  dissent- 
ing opinion,  Bram  y.  United  States,  168  U.  S.  571,  42  L.  583,  18  a 
Ct  196,  majority  holding  where  objection  was  taken  to  admission 
of  testimony  it  was  not  necessary  that  it  should  be  renewed  at 
termination  of,  and  that  question  as  to  its  admissibility  was  prop- 
erly before  appellate  court  Cited,  Mays  y.  Fritton,  20  WaU.  418, 
22  L.  890,  holding  questions  within  jurisdiction  of  trial  court  cannot 
be  raised  for  first  time  in  appellate  court 

Distinguished  in  Baltimore,  etc,  Assn.  y.  Grant,  41  Md.  564,  566, 
566,  567,  where  exceptions  were  properly  taken  at  trial,  bat  bin 
was  not  signed  until  sometime  afterwards. 

16  How.  16:^170,  14  L.  644,  BISPHAM  y.  PRICfi. 

Account  stated. —  After  settlement  of  partnership  accounts  by 
arbitration,  and  award  had  been  acquiesced  in  for  years,  many 
items  having  been  estimated,  no  action  lies  to  recover  the  amount 
of  one  of  such  items  on  which  less  has  been  paid  than  was  sup- 
posed would  be,  p.  178. 

Cited  In  note,  55  Am.  St  Rep.  519.     - 

IiimitatiQnB  of  actions. —  If  the  exception  in  statute  as  to  mer- 
chants' accounts  applies  to  the  accounts  of  partners  inter  sese  at 
all,  it  does  not  apply  to  stated  accounts  between  them,  p.  178. 

Cited  to  this  effect  in  Cowdrey  v.  Gilliam,  60  Mo.  94,  holding  ac- 
tion between  partners  relative  to  firm  property,  after  dissolution, 
are  subject  to  statute  of  limitations;  note,  55  Am.  Dec  587. 

15  How.  17^189,  14  I^  652,  BEVINS  v.  BAMSBY. 

Cleirka  of  courts. —  In  an  action  against  a  dark  on  his  official 
bond,  where  breach  alleged  was  that  he  had  surrendered  goods 
without  taking  sufficient  bond,  a  plea,  that  bond  taken  had  been 
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assigned  to  plaintiffs,  who  had  brought  suit  to  recoyer  large  snins 
thereon,  is  sufficient,  p.  188. 

Glted  and  principle  applied  in  Lick  t.  Madden,  86  OaL  214,  95  Am. 
Dec.  180,  holding  If  damages  wonld  have  been  sustained  notwith- 
standing malconduct  of  officer,  officer  cannot  be  held  responsible. 
Glted  in  Oolwell  y.  Springfield  Oo^  24  Fed.  832,  applfcatloii  not 
clear. 

16  How.  18&-197,  14  L.  666,  ROOKHILL  T.  HANNA. 

Execution. —  Where  Judgments  are  equal  liens,  the  lien  of  a  judg- 
ment creditor  who  first  causes  a  fl«  fa*  to  be  issued  is  pricnr  to  thBt 
of  other  judgment  creditors,  although  others,  previous  to  issuance 
of  fi.  fa.,  had  caused  a  ca.  sa.  to  be  issued  against  judgment  debtor, 
p.  185. 

The  following  cases  cite  this  case  as  authority  for  holding  judg- 
ment creditor,  who  by  diligence  first  seeks  to  enforce  judgment, 
obtains  priority  orer  other  creditors;  Freedman's  Trust  Oo.  ▼.  Earle, 
110  U.  S.  717,  28  L.  304,  4  S.  Gt  280,  Smith  y.  Lind,  28  IlL  81,  ElstOB 
T.  Gastor,  101  Ind.  487,  51  Am.  Rep.  755,  Bruce  ▼.  Yogel,  88  Ho.  106^ 
and  Shirley  v.  Brown,  80  Mo.  248.  Glted,  arguendo,  Jenks  t.  Hoiv 
ton,  114  Mich.  52,  72  N.  W.  22,  without  particular  application.  See 
notes,  5  Am.  Dec  846,  and  12  Am.  Dec.  577. 

Judgments. — The  arrest  of  a  judgment  debtor  under  a  ca.  sa. 
waives  and  extinguishes  all  other  remedies  against  his  goods  while 
imprisonment  continues,  p.  196. 

Glted  and  applied  in  Kennedy  y.  Duncklee,  1  Gray,  68,  holding  an 
execution,  issued  while  judgment  debtor  is  imprisoned  under  a 
commitment  on  a  prior  execution  upon  same  judgment,  is  void. 

Insolvency. —  Indiana  act  discharging  the  i>er8on  of  the  debtor 
from  imprisonment  does  not  retroact  so  as  to  displace  previously 
vested  judgment  liens  against  debtor's  property,  p.  107. 

16  How.  198-211,  14  L.  660,  KANOUSE  v.  MARTIN. 

Courts. — The  term  "  matter  In  dispute,"  used  In  section  12  of  ju- 
diciary act,  refers  to  amount  claimed  by  plalntKT,  p.  207. 

Glted  and  this  construction  adopted  in  Moore  v.  Edgefield,  32 
Fed.  409,  and  West  v.  Woods,  18  Fed.  665,  holding,  in  courts  of 
first  Instance,  plaintiff's  declaration  in  presenting  his  claim  is  sole 
test  by  which  jurisdiction  is  to  be  decided;  Hill  v.  Gordon,  45  Fed. 
277,  and  Yarde  v.  Baltimore,  etc.,  Ry.  Go.,  57  Fed.  914,  915,  hold- 
ing, where  plaintiff  asks  for  damages  in  no  particular  amount,  de> 
fendant  cannot  secure  a  removal  of  cause  by  averring  In  his  peti- 
tion the  matter  in  dispute  exceeds  $2,000;  Barber  v.  Kennedy,  18 
Minn.  227,  where  similar  terms  in  State  act  were  construed;  State 
V.  Dolby,  49  N.  H.  487,  6  Am.  Rep.  891,  where  amount  set  out  in 
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complaint  was  held  to  govern  question  of  Jurisdiction  in  prosecu* 
tion  for  larceny  In  police  court;  Streeter  v.  Connecticut  Oo^  65  N. 
H.  201,  18  Atl.  651,  where  refusal  of  court  to  admit  evidence  as  to 
amount  in  dispute,  for  purpose  of  determining  its  Jurisdiction,  was 
sustained;  Building  &  Loan  Assn.  v.  Price,  18  Tex.  Civ.  App.  878,  46 
8.  W.  94.  Cited,  arguendo.  Bank  of  Arapahoe  t.  Bradley,  72  Fed. 
871,  86  IJ.  8.  App.  519,  and  Jones  t.  Bowley,  73  Fed.  289,  quaere, 
whether,  when  suit  is  for  large  tract  of  land,  and  defendant  in 
possession  claims  only  small  portion  and  disclaims  as  to  rest,  the 
amount  in  dispute  is  valid  of  whole  tract,  or  only  part  claimed  by 
defendant 

Bemoval  of  causes. —  After  defendant  has  filed  his  petition  and 
bond  for  removal  to  Federal  court,  on  ground  of  diverse  citizenship, 
State  court  has  no  Jurisdiction  to  permit  plaintiff  to  amend  record 
to  as  to  reduce  the  amount  in  dispute  below  the  Federal  Jurisdic- 
tional snm«  p.  208. 

Cited  and  principle  applied  in  Akerly  v.  Vilas,  2  Biss.  118,  1  Abb. 
(U.  8.)  286,  F.  C.  119,  holding,  where  record  and  petition  clearly 
show  party  is  entitled  to  have  cause  removed,  the  Judge  of  State 
court  has  no  discretion  in  matter;  to  same  effect.  Hatch  v.  Chicago, 
etc.  By.  Co.,  6  Blatchf .  118,  F.  C.  6,204,  and  Broadnax  v.  Bisner, 
18  Blatchf.  870,  F.  C.  1,909;  and,  further,  if  defendant  does  all  that 
is  necessary  to  secure  removal,  he  can,  whether  State  court  makes 
order  or  not,  perfect  removal  by  entering  Federal  court  at  propw 
time;  Wilson  v.  Western  Union  Co.,  84  Fed.  562,  holding,  where  case 
is  removable.  Jurisdiction  of  Federal  court  attaches  on  filing  of 
required  petition  and  bond  in  State  court;  Brigham  v.  Thompson 
Lumber  Co.,  55  Fed.  884,  order  of  State  court  either  granting  or 
refusing  petition  for  removal  cannot  affect  Jurisdiction  of  Federal 
court;  Jones  v.  Foreman,  66  Ca.  881,  where  court  refused  to  permit 
plaintiff  to  amend  liis  complaint  after  petition  had  been  filed  by 
defendant  to  remove  cause;  Winslow  v.  Collins,  110  N.  C.  121,  122, 
14  S.  B.  513,  and  Stanley  v.  C,  R.  I.  ft  P.  By.  Co.,  62  Mo.  511,  cases 
similar  in  facts  to  principal  case;  Beery  v.  Chicago,  etc.,  By.  Co.,  64 
Mo.  534,  535,  where  court  held  plaintiff  could  not  take  nonsuit  in 
State  court  after  defendant  had  filed  sufBcient  petition  and  bond 
for  removal  of  cause;  Bell  v.  Dix,  49  N.  Y.  237,  right  to  remove 
cause  does  not  depend  on  any  act  or  assent  of  State  court  Ap- 
proved, arguendo,  Clarkson  v.  Manson,  18  Blatchf.  449,  4  Fed.  262, 
Huskins  V.  Cincinnati,  etc..  By.  Co.,  87  Fed.  506,  8  L.  R.  A.  548, 
and  note,  Cookerly  v.  Great  Northern  By.  Co.,  70  Fed.  280,  and 
Upton  V.  New  Jersey  B.  B.  Co.,  25  N.  J.  Eq.  876,  where  court  holds 
that  when  Jurisdiction  of  State  court  has  once  attached  to  suit,  no 
subsequent  change  in  condition  or  residence  of  party  can  oust  It. 
Cited  without  particular  application  in  Waite  v.  Phoenix  Ins.  Co., 
62  Fed.  770,  and  State  v.  Doyle,  40  Wis.  189,  22  Am.  Bep.  695. 

Distinguished  in  Thompson  t.  Butler,  95  U.  8.  696,  24  L.  542, 
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where  plaintiff  after  verdict,  but  before  Judgment,  with  consent  of 
defendant,  remitted  such  part  of  verdict  as  to  make  Judgment  for 
an  amount  less  than  was  necessary  to  give  Supreme  Oourt  Jurisdic- 
tion; Birdseye  ▼.  Shaeffer,  87  Fed.  826,  removing  cause  does  not 
absolutely  take  away  State  court's  Jurisdiction,  but  merely  holds 
it  in  abeyance  while  cause  is  in  Federal  courts;  Laird  v.  Railroad, 
56  N.  H.  878,  870,  20  Am.  Rep.  217,  210,  where  petition  to  remove 
cause,  filed  after  parties  had  both  become  residents  of  same  State, 
was  denied. 

BemoTal  of  causes. —  After  refusal  of  State  court  to  remove 
cause,  defendant  is  not  bound  to  plead  to  its  Jurisdiction,  since  its 
right  to  proceed  in  cause  ceased  on  his  filing  a  sufficient  petition 
and  bond  for  removal,  p.  200. 

Oited  and  principle  applied  in  Insurance  Co.  v.  Dunn,  19  WalL 
224,  22  L.  60,  holding,  after  suit  has  be«i  properly  removed  to  Fed- 
eral court.  State  court  has  no  longer  Jurisdiction  over  it,  and  fact 
that  party  appeared  therein  and  contested  suit  will  not  prejudice 
his  rights;  to  same  effect.  Railroad  Ck>.  v.  Mississippi,  102  U.  S.  186, 
26  L.  06,  Railroad  Oo.  v.  Koontz,  104  U.  S.  14,  26  L.  646,  Fisk  v. 
Union  Pacific  Co.,  6  Blatchf .  380,  F.  0.  4,827,  and  Taylor  v.  Shew, 
64  N.  T.  77,  proceedings  in  State  court  after  defendant  has  per- 
fected his  right  of  removal  are  coram  non  Judice;  to  same  effect, 
BUerman  v.  New  Orleans,  etc.,  Ry.  Co.,  2  Woods,  125,  F.  O.  4,882, 
Dennis  v.  County  of  Alachua,  8  Woods,  600,  F.  C.  8,701,  and  Little 
Rock,  etc.,  Ry.  Co.  v.  Iredell,  50  Ark.  380,  8  S.  W.  22,  holding  SUte 
court  has  no  Jurisdiction  to  try  an  issue  of  fact  on  petition  to  re- 
move cause;  Rosenfield  v.  Adams  Bxpress  Co.,  21  La.  Ann.  234,  pro- 
ceedings taken  in  State  court  after  erroneously  denying  application 
to  remove  cause,  are  void;  to  same  effect,  Herryford  v.  ^tna  Ins. 
Co.,  42  Mo.  151,  158,  and  Baltimore,  etc.,  Ry.  Oo.  v.  Fulton,  59 
Ohio  St  578,  58  N.  B.  265,  44  L.  R.  A.  521,  holding,  after  cause  is 
properly  removed  to  Federal  court,  and  is  there  disposed  of  other- 
wise than  on  merits,  it  cannot  be  recommenced  in  State  court; 
dissenting  opinion,  Johnson  v.  Brewers'  Assn.,  51  Wis.  582,  0  N.  W. 
650,  majority  holding  a  Judgment  rendered  by  court  after  erro- 
neously refusing  an  application  to  remove  cause,  is  not  absolutely 
void.  Cited  in  Ramsey  v.  Coolbaugh.  18  Iowa,  172,  without  special 
application;  in  dissenting  opinion,  Dunn  v.  Burlington,  etc,  Ry.  Co., 
86  Minn.  88,  27  N.  W.  458,  in  general  collection  of  authorities;  Tod 
V.  Farfleld,  15  Ohio  St  888,  where  constitutionality  of  act  providing 
for  removal  of  causes  arising  under  acts  done  by  command  of  the 
president  during  the  war  of  the  rebellion  was  affirmed.  See  note, 
28  Am.  Rep.  148,  144,  containing  extract  from  monograph  of  Judge 
Dillon  on  '*  Removal  of  Causes." 

Distinguished  in  Indianapolis,  etc.,  Ry.  Oo.  v.  Risley,  50  Ind.  68, 
where  It  appeared  defendant's  petition  for  removal  did  not  set  out 
sufficient  cause;  to  same  effect  Holden  v.  Insurance  Co.*  46  N.  Y. 
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i,  7  Am.  B^u  Sm»  s&d  White  t.  Holt.  20  W.  Vs.  SOT.  It  rate  wttil 
esurt  to  whom  i^^catton  for  remoTsl  Is  msds  to  detsrmtos 
wlMfttier  petttton  ssto  out  siifflcloiit  osi 


lUmoTsl  of  csnses. —  Stete  sppellsto  court  has  Jwtodlctloii  to 
bssr  sn  appeal  from  order  of  lower  court  refusing  to  c^^nt  a  petl« 
Hon  for  remoTal  of  cause  to  Federal  courts,  p.  210. 

Cited  with  approval  in  Burson  ▼.  National  Bank,  40  Ind.  177.  18 
Am.  B^[k.  288,  and  Akerly  t.  Vilas,  24  Wis.  169,  170,  1  Am.  Rep.  17a 
171,  In  both  of  which  appeal  was  taken  from  order  granting  peti- 
tion for  remoTal;  Henen  ▼.  B.  ft  O.  By.  Co.,  17  W.  Va.  880,  891,  894, 
holding  ord«r  of  inferior  State  court  removing  cause  to  Federal 
court  is  reviewable  bj  writ  of  error  bj  Stete  Oourt  of  Appeals. 

Distinguished  in  Durham  t.  Southern  Oo.,  40  T^z.  188,  holding 
BO  appeal  lies  from  order  remoTing  cause,  since  there  is  no  final 
Judgment  in  contemplation  of  law. 

Bemoval  of  causes. —  If  a  State  court  entertains  Jurisdiction  of 
a  cause  after  a  petition  and  bond  for  removal  have  been  filed,  the 
Judgment  of  highest  State  courte  affirming  such  action  Is  review- 
able by  the  Federal  Supreme  Oourt,  p.  210. 

Cited  and  rule  affirmed  in  Hough  v.  Western  Co.,  1  Biss.  427,  F. 
0.  6,724,  where  United  States  Circuit  Court  holds  it  has  no  power 
to  review  decision  of  State  court  refusing  to  allow  petition  to  re- 
move cause.  Cited  in  Galpin  v.  Crltchlow,  112  Mass.  846,  where 
it  was  held  cause  could  not  be  removed  to  Federal  court  after  it 
had  been  tried  In  Stete  court  on  its  merits,  although  such  trial  bad 
resulted  in  disagreement  of  jury. 

Bxplained  and  distinguished  in  Pennsylvania  Co.  v.  Bender,  148 
IJ.  S.  260,  87  L.  442,  18  8.  Ct  008,  bolding,  when  petition  for  removal 
is  defective  and  is  denied  by  Stete  court,  which  proceeds  to  trial 
and  Judgment  on  merits,  and  cause  is  token  to  Stete  appellate 
court,  where  Judgment  below  is  affirmed,  no  Federal  question 
arises. 

Miscellaneous. —  Brroneously  cited  in  Bdwards  v.  Blliott,  21 
Wall  662,  22  L.  490,  Scott  v.  HuU,  14  Ind.  188,  and  Du  Vlver  v. 
Hopkins,  116  Mass.  128,  17  Am.  Rep.  146. 

16  How.  212-232,  14  L.  666,  BROOKS  V.  FISKB. 

Patents. —  In  determining  the  scope  of  a  patent,  the  claim  Is  not 
to  be  token  alone,  but  in  connection  with  specifications  and  draw- 
ings; the  latter  are  to  be  examined  for  purpose  of  interpreting 
claim,  p.  216. 

Cited  and  rule  applied  In  Bates  v.  Coe,  98  U.  S.  88,  26  L.  71, 
Holly  V.  Yergennes  Co.,  18  Blatchf.  830,  4  Fad.  78,  and  Oottfriod 
V.  Best  Brewing  Co.,  10  Fed.  Cas.  868. 

Patents. —  Where  a  machine  has  different  known  parte,  and  a 
particular  result  is  obtained  by  a  union  of  them  all,  arranged  witb 
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reference  to  each  other,  the  use  of  certmln  ot  these  parts  with 
others  substantially  different,  although  same  result  is  obtained* 
does  not  make  the  same  machine,  and  there  is  no  infringement* 
p.  210. 

Cited  and  followed  in  Gonld  t.  Rees,  16  WalL  104,  21  L.  41,  where 
similar  state  of  facts  were  presented  to  court;  Beedy  t.  Scott,  23 
WalL  3(r7,  28  L.  Ill,  In  sustaining  the  action  of  an  arbitrates  who 
bad  adopted  tills  rule  as  a  rule  of  decision  in  determining  whether 
a  patent  had  be«i  infringed;  Huber  v.  N.  O.  Nelson  Co.,  148  IJ.  8. 
291,  87  L.  464,  18  8.  Ot  610,  holding  a  claim  for  a  reissue  which 
leares  out  an  essential  element  of  the  combination  as  shown  by 
original  patent  is  invalid;  Nicholson  Pavement  Ck>.  r.  Hatch,  4 
8a wy.  096,  F.  0.  10,261,  where  use  of  part  of  complainant's  patent 
in  connection  with  new  discoveries  was  held  no  infringement;  HID 
V.  Sawyer,  24  Blatchf.  486,  81  Fed.  286,  where  some  of  plaintiff's 
combinations  were  combined  with  new  ones,  held  no  Infringement; 
Hale  V.  Stimpson,  11  Fed.  Cas.  188.  Cited,  arguendo.  Oil!  v.  Wtils, 
22  Wall,  28,  22  L.  711,  holding  further  as  to  when  substituted  parts 
are  equivalent  to  parts  already  patented;  Biiller  v.  Bagle  Mfg.  Ooi^ 
161  U.  8.  208,  88  L.  181,  14  8.  Ot  819. 

Miscellaneous. —  Cited  in  Goodyear  v.  Providence  Co.,  2  Cliff.  876^ 
F.  C.  6,683,  as  bearing  on  question  as  to  proof  necessary  to  show 
fraud  in  obtaining  patents;  Whitely  v.  Swayne,  29  Fed.  Oas.  1049* 
without  application  of  any  point  decided. 

16  How.  288-262,  14  L.  674,  NOBTHBRN  IND.  B.  B.  00.  V.  MIOHI* 

QAN  CBNTBAL  B.  B.  00. 

Circuit  Oourt — The  right  of  a  defendant  sued  in  Circuit  Court 
to  be  sued  in  district  of  his  residence  may  be  waived,  p.  242. 

Cited  and  applied  in  Wllmer  v.  Atlanta,  etc.  By.  Co.,  2  Woods, 
466,  F.  C.  17,776,  holding  defendant  corporation  had  waived  its 
privilege  to  be  sued  in  district  of  its  residence. 

Circuit  Oourt —  When  subject-matter  of  controversy  is  local,  as, 
a  suit  to  retain  or  obtain  compensation  for  a  nuisance  or  tort  to 
real  property,  which  lies  beyond  the  limit  of  the  district  no  Juris- 
diction attaches  to  Circuit  Court  sitting  within  district;  so  one  rail- 
road cannot  sue  another  to  restrain  the  other  from  crossing  its  line* 
in  a  district  other  than  that  where  the  particular  property  lies, 
p.  242. 

Cited  and  principle  applied  in  Carpenter  v.  Strange,  141  U.  8.  106, 
86  L.  648,  11  S.  Ct  066,  holding  Supreme  Court  of  New  Yorlc  had 
no  authority  to  decree  a  deed  to  land  in  Tennessee  void;  BUenwood 
V.  Marietta  Co.,  168  U.  8.  107,  39  L.  914,  16  8.  Ct  771,  in  affirming 
action  of  Circuit  Court  for  district  of  Ohio  In  striking  from  its 
docket  action  for  trespass  on  lands  in  West  Virginia;  United  States 
V.  Southern  Pac  OOh  63  Fed.  486^  in  suit  by  United  BUtes  to  quiet 
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title,  court  of  district  In  which  land  is  situated  has  Jurisdiction, 
although  defendants  be  not  residents  of  that  district;  Baton,  etc., 
Ry.  Co.  V.  Hunt,  20  Ind.  465,  holding  Ohio  courts  have  no  Jurisdic- 
tion to  foreclose  mortgage  on  property  located  in  Indiana;  Texas, 
etc.,  Ry.  Co.  v.  Gay,  86  Tex.  586,  587,  26  S.  W.  603,  604,  25  L.  R.  A. 
56,  57,  in  holding  court  cannot  confer  on  receiver  power  outside  of 
territory  over  which  it  has  Jurisdiction.  Cited,  arguendo,  Ck>mpton 
V.  Jessup,  68  Fed.  805,  81  U.  S.  App.  486,  and  Baltimore  Assn.  v. 
Alderson,  90  Fed.  147.    See  note,  76  Am.  Dec  671. 

Equity. —  Chancery  having  authority  to  act  in  personam,  may  in- 
directly act  upon  real  estate  situate  in  a  foreign  country  by  reason 
of  its  authority  over  the  person,  p.  248. 

Cited  and  applied  in  Wilmer  t.  Atlanta,  etc.,  Ry.  Co.,  2  Woods, 
419,  F.  C.  17,775,  holding  Circuit  Court  for  district  of  Georgia  has 
Jurisdiction  to  appoint  a  receiver  for  entire  line  of  company's  road, 
whether  within  or  without  State;  United  States  v.  Maxwell  Land 
Co.,  5  N.  Mex.  804,  21  Pac.  155,  8  L.  R.  A.  752,  where  it  was  held 
the  United  States  Circuit  Court,  sitting  in  Colorado,  had  Jurisdic- 
tion of  bill  to  set  aside,  on  ground  of  fraud,  patent  to  land  in  New 
Mexico,  the  court  having  obtained  Jurisdiction  of  defendants. 
Cited,  arguendo,  Texas,  etc.,  Ry.  Co.  v.  Gay,  86  Tex.  589,  592,  26 
S.  W.  006,  606,  25  L.  R.  A.  58,  59,  and  Chapman  v.  Railroad  Co., 
26  W.  Va.  809.  Bxplained  in  Lynde  v.  Columbus,  etc.,  Ry.  Co.,  57 
Fed.  907,  holding  decree  of  State  court  foreclosing  mortgage  on 
railroad  situated  partly  In  two  States  has  no  extra-territorial  opera- 
tion, L  •.,  its  mere  Judgment  is  not  bar  to  suit  in  other  State,  be- 
tween same  parties,  to  foreclose  same  mortgage  there;  Miller  v. 
Birdsong,  7  Baxt  587. 

Circuit  Oourt  cannot  entertain  Jurisdiction  of  a  cause,  when  the 
relief  asked  would  vitally  afTect  a  person  who  cannot  be  made  a 
party  because  of  residence  without  the  district,  p.  246. 

Cited  and  followed  in  Florence  Machine  Co.  v.  Singer  Co.,  8 
Blatchf.  128,  F.  C.  4,884,  and  Brigham  v.  Luddington,  12  Blatchf. 
241,  F.  C.  1,874,  where  biU  was  dismissed  because  certain  interested 
parties  were  not  made  defendants,  although  if  they  had  been,  the 
Jurisdiction  of  court  would  have  been  ousted;  Myers  v.  Dorr,  18 
Blatchf.  28,  F.  a  9,988.  Cited,  arguendo,  Barney  v.  Baltimore,  6 
WalL  286,  18  L.  827,  and  Litchfield  v.  The  Register,  1  Woolw.  806, 
F.  C.  8388,  holding  parties,  whose  interest  in  suit  and  relief  sought 
is  so  bound  up  with  that  of  other  parties  that  their  legal  presence 
in  proceedings  is  absolutely  necessary,  must  be  brought  before 
eonrt,  or  tt  wiU  r^use  to  entertain  suit 

Miflc^laneous. —  Cited  in  dissenting  opinion,  Marshall  t.  Balti* 
more,  etc,  Ry.  Co.,  16  How.  850, 14  L.  968,  as  not  deciding  the  ques- 
tion as  to  power  of  corporations  to  sue  in  Federal  courts  beyood 
state  of  their  location.  Brroneously  cited.  Phoenix  Ins.  Co.  t.  Com- 
monwealth, 5  Bush,  78,  96  Am.  Dec.  883. 
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16  How.  252-272,  14  L.  683,  CORNING  v.  BURDBN. 

FatM&ts. —  The  distinction  between  a  iMitent  for  the  prodnct  of  s 
process,  and  one  for  product  of  a  machine  discussed,  pp.  267,  269. 

The  following  cases  cite  this  case,  arguendo,  for  this  discussion: 
Excelsior  Needle  Co.  t.  Union  Co.,  23  Blatchf.  151,  32  Fed.  223. 
Pittsburgh  Reduction  Co.  t.  Cowles  Co.,  55  Fed.  816,  Chicago  Sugar 
Co.  V.  Glucose  Co^  84  Fed.  981,  56  U.  8.  App.  186,  Carnegie  Steel 
Co.  T.  Cambria  Co.,  89  Fed.  754,  and  Badische  v.  Kalle,  94  Fed.  171. 

Patents. —  The  means  or  method  of  obtaining  a  result,  when  not 
effected  by  mechanism  or  mechanical  combinations,  is  patentable  as 
a  process,  p.  268. 

This  rule  cited  and  adopted  in  the  following:  New  Process  Co. 
▼.  Maus,  122  U.  &  427,  30  L.  1198,  7  S.  Ct  1313,  reversing  8.  C,  20 
Fed.  729,  where  process  for  making  beer  was  held  patentable;  Tele- 
phone Cases,  126  U.  S.  533,  81  L.  989,  8  S.  Ct  781,  affirming  S.  C, 
15  Fed.  453,  in  sustaining  the  patent  for  the  process  of  transmitting 
speech  by  electricity;  Piper  ▼.  Brown,  1  Holmes,  22,  F.  0.  11,180. 
where  process  for  preserving  fish  was  held  patentable;  Bridge /v. 
Brown,  1  Holmes,  58,  F.  C.  1,857,  a  patent  for  a  new  and  useful 
process,  covers  aU  machinery  or  apparatus  which  will  accomplish 
the  same  purpose  in  substantially  the  same  way;  New  Process  Co. 
V.  Koch,  21  Fed.  582,  holding  where  patent  for  a  machine  whose 
use  necessarily  involves  the  production  of  a  certain  process,  no 
other  person  can  acquire  a  patent  for  such  process;  Celluloid  Co.  v. 
Zylonite  Co.,  81  Fed.  910,  where  process  for  making  celluloid  was 
held  patentable  novelty. 

Approved,  arguendo,  Tilghman  v.  Proctor,  102  U.  S.  722,  26  L. 
285,  and  Boyd  r.  Cherry,  4  McCrary,  74,  50  Fed.  282.  Cited  with- 
out special  application  in  Bonsack  Co.  v.  Elliot,  63  Fed.  837. 

Modified  in  Melvin  r.  Potter  ft  Co.,  91  Fed.  152,  holding  it  not 
essential  to  patentability  that  process  effect  a  chemical  change  in 
substance  operated  upon.  Distinguished  in  Wells  Glass  Co.  v.  Hen- 
derson, 67  Fed.  985,  84  U.  S.  App.  19,  holding,  purely  mechanical  pro- 
cess, involving  no  chemical  or  other  elemental  action  which  is  sep- 
arable from  function  of  mechanical  devices  used  to  produce  result 
is  not  patentable;  Phillips  t.  Kochert,  81  Fed.  40,  where  plaintiff's 
claim  for  patent  on  process  failed  for  want  of  novelty;  also,  to  same 
effect  Appleton  Co.  v.  Star  Co.,  60  Fed.  418,  18  U.  S.  App.  492. 

A  patent  cannot  be  had  for  the  function  or  abstract  effect  of  a 
machine,  p.  268. 

Cited  and  applied  in  Risdon  Locomotive  Works  v.  Biedart,  158 
U.  S.  77,  89  L.  908,  15  S.  Ct  749,  where  operation  of  a  machine  for 
more  perfect  manufacture  of  certain  pulleys  was  held  not  patent- 
able; McKay  V.  Jackman,  20  Blatchf.  471,  12  Fed.  618,  where  th* 
process  of  sewing  shoes  in  a  particular  method  was  held  not  to  bn 
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an  inrentioii,  although  the  machine  for  so  sewing  was;  Gage  y. 
Kellogg,  23  Fed.  804,  holding  there  cannot  be  in  same  patent  a 
dalm  for  a  machine  and  a  claim  for  the  process  of  nslng  machine; 
Pratt  T.  Thompson  Co.,  83  Fed.  518,  holding  process  for  cleaning 
nuts,  not  patentable,  since  it  consists  in  application  of  old  substan- 
ces by  new  machine,  and  no  claim  is  made  for  machine.  Approved, 
arguendo,  Knapp  v.  Moras,  150  U.  S.  228,  37  L.  1062,  14  S.  Ct  84. 
Cited  in  Magin  y.  Karle,  150  V.  S.  392,  37  L.  1120,  14  S.  Ct  156, 
where  court  holds  a  particular  apparatus  for  cooling  and  drawing 
beer  not  a  patentable  noyelty.  Approved,  arguendo,  Westinghouse 
y.  Boyden  Brake  Co.,  170  U.  S.  555,  42  L.  1143,  18  S.  Ct  715,  Burden 
T.  Coming,  4  Fed.  CaB.  707,  Union  Gas-Englne  Co.  y.  Doaic,  88  Fed. 
89,  and  Sodete  Pasteur  y.  Allen,  84  Fed.  828.  Cited  in  Taber 
Photograph  Co.  v.  Marceau,  87  Fed.  873,  where  court  holds  infringe- 
ment is  determined,  not  by  result  accomplished,  but  by  means  em- 
ployed in  attaining  result  Cited,  arguendo,  without  special  appli- 
cation, in  Blakesley  Co.  t.  Connecticut  Co.,  78  Fed.  481. 

Distinguished  in  Arkell  y.  Hurd  Bag  Co.,  7  Blatchf.  477,  F.  C.  532, 
holding,  a  paper  bag  made  with  a  peculiar  flexible  top  is  a  patent- 
able Invention. 

A  patent  should  be  construed  liberally,  so  as  to  sustain  the  just 
claim  of  the  inventor,  p.  269. 

Cited  and  followed  in  Winans  v.  Denmead,  15  How.  342,  14  L. 
722,  in  construing  specifications;  also,  Rubber  Co.  v.  Goodyear,  9 
WalL  795,  19  L.  568,  and  Singer  v.  Walmsley,  22  Fed.  Cas.  211. 

Patents  —  Svideace. —  In  action  for  infringement  of  patent,  the 
opinions  of  experts  as  to  construction  of  patent  is  Inadmissible, 
p.  27a 

Cited  and  applied  in  Day  v.  Stellman,  7  Fed.  Cas.  264,  holding  the 
legal  construction  of  a  written  instrument  Is  a  matter  for  the  court 

Patents  —  Evidemce. —  In  action  for  infringement,  defendant 
should  be  allowed  to  read  in  evidence  his  patent,  although  it  is 
Junior  to  plalntifTs,  p.  271. 

Cited  and  principle  relied  up6n  in  Miller  v.  Eagle  Co.,  151  U.  S. 
208,  38  L.  181,  14  S.  Ct  819,  holding  the  issuance  of  a  patent  creates 
a  prima  facie  presumption  of  a  patentable  novelty;  Amer.  Pin.  Co. 
V.  Oakville  Co.,  3  Blatchf.  195,  F.  C.  313,  Hoffheins  v.  Brandt,  12 
Fed.  Cas.  295,  and  Worswlck  v.  City  of  Kansas,  38  Fed.  247,  are 
to  same  effect;  Ransome  v.  Hyatt  69  Fed.  149,  29  U.  S.  App.  715, 
holding  In  action  for  Infringement,  where  alleged  infringing  ma- 
chine is  made  under  subsequent  patent  defendant  is  entitled  to 
iastructloii  that  Issuance  of  such  patent  creates  prima  facie  pre- 
sumption of  patentable  difference;  to  same  effect  Wllgus  v.  Ger- 
main, 72  Fed.  776,  44  U.  S.  App.  369.  Cited  without  special  applica- 
tion in  Nash  t.  Lull,  102  Mass.  62,  3  Am.  Rep.  431 
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In  effect  denied,  Blanchard  v.  Putnam,  8  Wall.  426,  19  L.  435. 
irhere.  In  action  for  infringement,  it  was  held  Incompetent  for  de* 
fendant  to  offer  evidence  to  show  that  he  Is  licensee  of  owner  of 
another  patent,  and  that  his  machine  is  constructed  in  accordance 
therewith;  and  in  dissenting  opinion,  S.  C,  p.  430,  19  L.  437. 
Cited,  apparently  erroneously,  for  contrary  doctrine,  Goodyear  Ck>. 
T.  Gardiner,  8  Oliff.  413,  F.  C.  6,591.  Rule  denied  in  Norton  v.  Bagle 
Co.,  59  Fed.  138. 

Miscellaneous. —  Cited  in  Brown  v.  Texas  Cactus  Go.,  84  Tex.  801^ 
without  application  of,  .and  point  decided. 

16  How.  272-281,  14  L.  092,  GARROW  V.  DAVIS. 

Fraud  without  damage  Is  no  ground  for  relief,  p.  277* 

Modified  in  cases  where  fiduciary  relations  exist  between  parties, 
Hennlnger  ▼.  Heald,  52  N.  J.  Eq.  435,  29  AtL  192,  and  Clarke  v. 
Deveaux,  1  8.  C.  185,  holding  a  trustee's  purchase  from  himself,  of 
trust  property,  will  be  set  aside  at  mere  option  of  cestui  que  trust. 

Vendor  and  purchaser  —  Fraud. —  Vendees,  who  had  lost  their 
rights  under  a  contract  of  purchase,  by  long-continued  default,  em* 
ployed  A.  to  buy  for  them  thereafter,  believing  vendor  would  sell 
more  cheaply  to  them  than  strangers.  Bill  by  vendees  against  A. 
and  B.,  his  alleged  fraudulent  assignee,  dismissed,  because  neither 
pleading  nor  proof  showed  that  the  vendor  did  in  fact  sell  to  them 
for  less  than  market  price,  and  so  did  not  show  any  damage  through 
A.  and  B.'s  fraud,  pp.  277-280. 

Equity  —  Fraud. —  The  unsupported  testimony  of  a  single  wit* 
ness  is  not  suflldent  to  overbalance  the  credit  given  to  a  verified 
answer  positively  denying  fraud,  p.  280. 

Cited  in  note  on  ''What  Is  Sufllclent  Proof  of  Fraud,^  66  Am. 
Dec.  163. 

15  How.  281-804,  14  L.  606»  MAGNIAC  T.  THOMSON. 

Equity. —  Wherever  rights  of  parties  are  clearly  defined  and  es* 
tabllshed  by  law,  equity  has  no  potver  to  change  those  rights,  but 
in  all  such  Instances  the  maxim  equltas  sequltur  legem  is  appli- 
cable, p.  299. 

Cited  and  applied  in  Hedges  v.  Dixon  County,  150  U.  S.  192,  87  L. 
1048,  14  8.  Ct  74,  in  holding,  where  contract  is  void  at  law  f<H*  want 
of  power  to  make,  equity  has  neither  Jurisdiction  to  enforce  It,  nor 
in  absence  of  fraud,  accident,  or  mistake  to  so  modify  it  as  to  make 
it  legal,  and  then  enforce  it;  Fuller  v.  Montague,  69  Fed.  218»  10 
U.  S.  App.  891,  holding,  equity  will  not  assume  jurisdiction  at  a 
cause  when  proper  remedy  Is  at  law. 

Judgment. —  The  taking  of  the  body  of  a  Judgment  debtor  under 
a  ca.  sa.  operates  as  a  complete  satisfaction  of  the  Judgment,  noS- 
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withstanding  that  the  debtor  Is  released  by  consent  of  creditor,  and 
notwithstanding  that  the  release  is  upon  condition  that  the  credit- 
or's rights  are  not  prejudiced  thereby,  p.  301. 

Glted  and  followed  in  Bamford  v.  Keefer^  68  Pa.  St  891,  where, 
as  in  principal  case,  defendant  was  discharged  from  imprisonment 
at  request  of  plalntltf.  Glted,  arguendo,  Steam  Gutter  Go.  ▼.  Shel- 
don, 22  Blatchf.  487,  21  Fed.  878,  as  authority  for  holding  satisfac- 
tion need  not  be  In  money. 

Bxecution. —  The  discharge  of  a  debtor  held  under  a  ca.  sa.,  by 
consent  of  the  creditor,  Implies  an  acknowledgment  of  satisfaction, 
p.  802. 

Miscellaneons. —  Glted  in  Yoorhees  v.  Bonesteel,  16  Wall.  20,  21 
L.  271f  but  not  in  point 

15  How.  804r^22,  14  L.  705,  GURRAN  T.  STATB  OF  ARKANSAS. 

Corporations.— If  funds  of  insolvent  corporation  have  been  dis- 
tributed among  stockholders,  or  gone  into  hands  of  others  than 
t>ona  fide  creditors  or  purchasers,  such  holders  take  property 
charged  with  a  trust  in  favor  of  creditors,  which  equity  will  en« 
force,  p.  807. 

This  proposition  was  cited  approvingly  in  the  following  cases: 
Railroad  Go.  ▼.  Howard,  7  Wall,  410,  19  L.  120,  where  a  sale  under 
foreclosure  of  mortgage  made  by  arrangement  between  mortgagees 
and  stockholders  of  Insolvent  corporation  was  held  fraudulent  as 
to  other  creditors;  Barings  v.  Dabney,  19  WalL  9,  10,  11,  12,  22  L. 
95,  holding  assets  of  Insolvent  bank,  of  which  State  was  sole  stock- 
holder, cannot  be  appropriated  by  legislature  to  pay  State  debts,  to 
the  exclusion  of  creditors  of  bank;  Richmond  v.  Irons,  121  U.  S.  45, 
80  L.  870,  7  8.  Gt  795,  suit  brought  by  one  creditor  is  necessarily 
for  benefit  of  aU;  Fogg  ▼.  Blahr,  188  U.  S.  541,  88  L.  724,  10  S.  Gt 
841,  and  McMahon  v.  Morrison,  16  Ind.  174,  79  Am.  Dec.  428,  where 
corporation  property  passed  to  bona  fide  purchaser;  Bacon  v. 
Robertson,  IS  How.  486,  15  L.  503,  stockholders  may  maintain  bill 
In  equity  to  compel  trustee  of  Insolvent  corporation  to  distribute 
surplus  funds  after  payment  of  company's  debts;  Union  Bank  v. 
Douglass,  1  McGrary,  90,  F.  G.  14,875,  where  stockholders  were  held 
not  entitled  to  any  share  of  capital  stock  until  debts  of  corporation 
are  paid;  Bradley  ▼•  Farwell,  1  Holmes,  441,  F.  G.  1,779,  and  Corbett 
▼.  Woodward,  5  Sawy.  417,  F.  G.  8,223,  where  transfer  of  assets  of 
insolvent  corporation  to  partnership,  of  which  one  director  was  a 
member,  was  set  aside;  Gleveland  v.  La  Grosse  Go.,  5  Fed.  Gas.  1031, 
where  transfer  of  corporation  land  to  two  of  its  directors  was  held 
void  as  to  creditors;  Winters  v.  Armstrong,  87  Fed.  521,  where  sub- 
scribers to  Illegal  increase  of  stock  of  banking  corporation  was  held 
entitled  to  have  amount  thereof  allowed  as  claim  against  assets  of 
bank  in  rec^ver's  hands;  Baltimore^  etc,,  TeL  Go.  v.  Interstate  Go.. 
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S4  Fed.  04,  8  U.  S.  App.  840,  where  creditor  of  inBolyent  corporatloii 
recovered  from  stockholder  who  had  received  proceeds  of  sale  of 
corporation  property;  Jones  t.  Agricultural  Co.,  88  Ark.  20,  a  di- 
rector of  a  corporation  is  conclusively  presumed  to  know  its  pecuni- 
ary condition,  and  his  purchase  of  its  assets  will  not  be  bona  fide; 
Bruner  v.  Brown,  139  Ind.  003,  88  N.  B.  319,  and  National  Trust  Co. 
V.  Miller,  83  N.  J.  Bq.  108,  where  officers  of  corporation  sought  by 
mortgage  to  transfer  property  in  fraud  of  creditors;  Bartlett  v. 
Drew,  07  N.  Y.  090,  where  assets  were  divided  among  stockholders 
before  debts  were  paid;  Marr  v.  Bank,  4  Cold.  479,  holding  officers 
of  corporation  may  defend  right  of  creditors  to  assets  of  corpora- 
tion in  their  officers'  hands;  Vance  v.  McNabb  Ck>.,  92  Tenn.  07,  00, 
20  S.  W.  426,  427,  where  creditors  were  allowed  to  follow  assets  of 
old  corporation  into  hands  of  new  corporation  which  had  been 
brought  into  existence  through  agency  of  officers  of  old  corporation 
for  sole  purpose  of  transferring  its  assets.  Approved,  arguendo,  in 
Oentral  Georgia  By.  Oo.  v.  Paul  98  Fed.  880. 

Cited  in  Shields  v.  Ohio,  90  U.  &  324,  24  L.  309,  and  Lothrop  T. 
Stedman,  18  Blatchf .  144,  42  Conn.  092,  F.  C.  8,019,  as  authority  for 
holding  equity  takes  charge  of  all  property  of  dissolved  corporation 
and  administers  it  for  benefit  of  creditors  and  stockholders;  to  same 
effect  are,  Wallamet  Co.  v.  Kittridge,  0  Sawy.  00,  F.  C.  17,100,  also 
8.  C,  29  Fed.  Cas.  80,  but  different  opinion;  In  re  Independent  Ins. 
Co..  2  Low.  99,  6  N.  B.  B.  171,  F.  C.  7,018,  holding  the  common-law 
doctrine  that  property  of  dissolved  corporation  reverts  to  State  is 
obsolete;  Hayden  v.  Thompson,  71  Fed.  63,  36  U.  S.  App.  361,  hold- 
ing equity  has  Jurisdiction  of  suit  by  receiver  of  insolvent  national 
bank  against  its  stockholders  to  recover  dividends  unlawfully  paid 
at  time  bank  was  in  part  insolvent;  Sidell  t.  Missouri  Pac  Co.,  78 
Fed.  726,  01  U.  S.  App.  6,  Nelson  v.  Hubbard,  96  Ala.  244,  11  So. 
430,  17  L.  B.  A.  877,  and  Shamokin  Valley  By.  Co.  v.  Malone,  80 
Pa.  St  86,  equity  will  not  permit  a  trust  to  fail  for  want  of  a 
trustee;  Howe  v.  Boblnson,  20  Fla.  356,  creditors  of  dissolved  in- 
solvent corporation  will  be  granted  relief  in  equity  without  proceed- 
ing at  law  to  Judgment,  execution  and  return  nulla  bona;  Muscatine 
Turn  Yerein  v.  Funck,  18  Iowa,  472,  Lyman  v.  Bonney,  101  Mass. 
063,  and  Stewart  v.  Lee  Ins.  Co.,  64  Miss,  010,  1  So.  746,  where  bill 
in  equity  was  maintained  against  officers  of  insurance  company, 
who  had  funds  in  their  hands  to  pay  plaintiff's  claim  on  company 
for  loss,  and  which  they  have  fraudulently  applied  to  other  pur- 
poses. Approved,  arguendo,  Scammon  v.  Kimball,  92  U.  S.  368,  28 
L.  480,  where  banker,  a  director  of  insurance  company,  was  held 
entitled  to  set-off  against  claim  for  money  deposited  by  corporation 
with  him,  the  amount  due  in  policies  issued  to  him;  Johnson  t. 
Laflin,  0  DHL  88,  F.  0.  7,398,  Belmont  Oo.  v.  Columbia  Co.,  46  F«d. 
10,  and  Llppincott  r.  Shaw  Co.,  20  Fed.  086,  where  authorltiea  art 
collected;  Simmons  v.  Camp,  71  Ga.  60,  Schlelder  t.  Dielman,  44  La. 
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Ann.  470, 10  So.  967,  and  State  t.  Bank,  6  Baxt  109, 112.  See  mono- 
^aphic  notes,  99  Am.  Dec.  764,  59  Am.  Rep.  466,  8  Am.  St  Bep.  818, 
7  Am.  St  Rep.  725,  and  57  Am.  St  Rep.  79,  81. 

Distingnished  In  Breed  t.  Glascow  Inv.  Co.,  71  Fed.  907,  whereby 
operation  of  statnte  one  creditor  was  given  a  preferred  Hen;  Robin- 
son V.  Bank  of  Darien,  18  Ga.  87,  and  Von  Glahn  t.  De  Rosset,  81 
N.  0.  474,  on  statutory  grounds;  Swann  y.  Summers,  19  W.  Va.  181, 
132,  where  creditors  sought  to  enforce  their  claims  In  action  at 
law;  Powell  t.  North  Mo.  Ry.  Co..  42  Mo.  69,  where  transfer  was 
made  to  bona  fide  purchaser. 

Corporations. —  The  assets  of  an  insolvent  corporation  are  a  fund 
for  the  payment  of  Its  debts,  and  If  held  by  corporation  may  be 
taken  on  legal  process;  so  a  State  law  depriving  creditors  of  this 
right  and  otherwise  appropriating  the  assets  violates  the  obligation 
of  their  contracts,  p.  807. 

Olted  with  approval  in  Electric  Light  Co.  v.  Electric  Light  Ca, 
116  N.  0.  120,  21  S.  E.  952,  holding  as  between  Itself  and  creditors 
a  corporation  Is  simply  a  debtor,  and  relation  of  trustee  and  cestui 
que  trust  does  not  exist  Olted  In  Farwell  Co.  v.  Sweetzer,  10  Colo. 
App.  424,  51  Pac.  1014,  and  Weyeth  &  Co.  v.  .Tames,  etc.,  Co.,  15 
Utah,  131,  47  Pac.  611,  holding  Insolvent  corporation  so  long  as  it 
retains  control  of  its  assets  may  make  a  bona  fide  assignment  in 
favor  of  creditors;  for  opposite  rule,  see  Rouse  v.  Merchants'  Bank, 
46  Ohio  St  503,  15  Am.  St  Rep.  649,  22  N.  B.  296.  5  L.  R.  A.  382. 
and  Lyons,  etc..  Hardware  Co.  t.  Manufacturing  Co.,  86  Tex.  160, 
163,  24  S.  W.  22,  23,  22  L.  R.  A.  814,  Sir>.  and  note;  Mercantile  Co.  v. 
Mt  Pleasant  Oo.-op.,  12  Utah,  232,  42  Pac.  872,  holding  Insolvent 
corporation  which  has  ceased  to  carry  on  business  cannot  prefer 
creditors;  Haywood  v.  Lincoln  Lumber  Co.,  64  Wis.  646,  26  N.  W. 
186,  directors  of  Insolvent  corporation,  who  are  also  creditors 
thereof,  cannot  secure  to  themselves  any  preference  or  advantage 
over  other  creditors. 

This  rule  Is  extended  in  Sawyer  v.  Hoag,  17  Wall.  621,  21  L.  736, 
where  It  is  stated  the  capital  stock  of  a  corporation,  especially  the 
unpaid  subscriptions  to  such  stock,  constitutes  a  trust  fund  for 
benefit  of  general  creditors  of  corporation:  to  same  effect  are  the 
following:  Sanger  v.  Upton,  91  U.  S.  61,  23  L.  222,  where  unpaid 
stock  subscriptions  were  held  liable  for  corporation  debts;  dissent- 
ing opinion,  Meriwether  t.  Garrett  102  U.  8.  580,  26  L.  210,  holding 
assets  of  corporation  is  trust  fund  for  payment  of  corporation 
debts;  Farrington  v.  Tennessee,  95  U.  S.  687,  24  L.  560,  holding 
corporation  does  not  possess  inherent  power  to  Increase  or  diminish 
Its  capital  stock;  Trustees  Mutual  Building  Fund  v.  Bosselux,  4 
Hughes,  408,  411,  8  Fed.  836,  837,  directors  of  banks  and  other 
moneyed  corporations  hold  relation  to  stockholders,  depositors  and 
creditors  of  trustees  to  cestuis  que  trust;  Wilbur  v.  Stockholders,  29 
Fed.  Caa.  1190,  and  Qlean  t.  AbeU,  89  Fed.  11,  holding  Uability  of 
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subscriber  to  corporate  stock  for  anpaid  subscrlptloii  Is  provable 
4ebt  In  bftnknq^tcy  against  estate  <tf  soeb  snbscrfber;  Olapp  ▼• 
Peterson,  104  111.  31,  and  McICay  v.  Ehvood,  12  Wash.  584,  41  Pac. 
021,  shareholders  of  a  corporation  are  condnslTely  charged  with 
notice  of  tmst  character  which  attaches  to  its  capital  stock;  Beach 
T.  MlUer,  180  la  171,  17  Am.  St  Rep.  285,  22  N.  D.  466,  Williams  T. 
J<mes,  28  Me.  App.  148,  Montgomery  r.  Phillips*  68  N.  J.  Bq.  21T, 
81  Atl.  623,  and  Regensteln  ▼.  Pearlsteln,  80  S.  0.  206,  8  a  B.  856, 
where  directors  of  insolvent  corporation  were  held  to  be  trustees 
of  Its  fonds  for  its  creditors;  to  same  effect,  Ollnkscales  t.  Pendle> 
ton  Co.,  9  8.  0.  828,  dissenting  opinion,  State  v.  B.  &  O.  Ry.  Go.,  48 
Md.  93,  and  Cotton  Mills  ▼.  Cotton  Mills,  115  N.  C.  481,  20  S.  B.  772, 
holding  unpaid  subscriptions  to  capital  stock  may  be  collected  to 
extent  necessary  to  pay  unpaid  debts  of  corporation;  CbafTee  v. 
Railroad  Co.,  65  Vt  126,  and  Lamb  ▼.  Laughlin,  25  W.  Va.  810,  811, 
without  special  application.  The  rule  in  Sawyer  v.  Hoag,  supra,  la 
modified  In  Wabash,  etc,  Co.  t.  Ham,  114  U.  S.  594,  29  L.  288,  5  8. 
Ct  1084,  holding  property  of  corporation  is  trust  fund  In  sense  that 
when  corporation  Is  dissolved  or  becomes  Insolvent,  Its  creditors 
are  entitled  in  equity  to  hare  their  debts  paid  before  any  distribu- 
tion among  stockholders;  Gould  v.  Little  Rock,  etc.,  Ry.  Co.,  62 
Fed.  684,  is  to  same  effect  See  monographic  notes,  43  Am.  Dec. 
696,  62  Am.  Dec  427,  and  8  Am.  St  Rep.  808.  Approved,  arguendo, 
Sutton  Co.  T.  Hutchinson,  68  Fed.  500,  24  U.  8.  App.  146. 

Oorporatloiis.— >  A  State  by  becoming  Interested  with  others  In  a 
corporation,  or  by  owning  all  the  capital  stock,  does  not  impart  to 
the  corporation  any  of  Its  rights  of  sovereignty,  p.  809. 

Cited  and  applied  In  Davis  v.  Gray,  16  WalL  232,  21  L.  467,  hold- 
ing, when  State,  as  party  to  a  contract  Is  properly  brought  into  a 
forum  of  litigation,  she  cannot  assert  any  right  or  immunity  as  In* 
ddent  to  her  sovereignty;  to  same  effect  Cooke  v.  United  States, 
12  Blatchf .  69,  F.  C.  8,178,  and  McComb  v.  Board  of  Liquidation,  2 
Woods,  68,  F.  C.  8,707;  Southern  By.  Co.  v.  North  Carolina  By.  Co., 
81  Fed.  600,  where  State  becomes  owner  of  stock  in  railroad  corpoi 
ration  It  places  Itself  on  equality  with  private  stockholders;  Mar- 
shall V.  Western,  etc,  By.,  92  N.  C.  827,  to  same  effect;  Winona* 
etc,  Ry.  Co.  v.  County  of  Deuel,  8  Dak.  Ter.  22,  12  N.  W.  568,  hold 
lag  a  State  having  created  a  corporation  and  granted  certain 
frmnchlse  rights  may  Itself  subsequently  hold  same  as  a  natural 
person  without  merger;  Shipley  v.  Terre  Haute,  74  Ind.  800,  a  dty 
having  become  a  stockholder  in  a  railroad  corporation  stands  on 
same  plane  as  ordinary  ahareholders;  Brady  v.  State,  26  Md.  808, 
and  Durham  v.  Railroad,  106  N.  C.  402,  12  &  B.  1041,  becanse  the 
charter  of  a  corporation  provides  that  the  State  shall  be  a  stock- 
bolder,  this  does  not  make  statute  creating  corporation  public  In 
Its  nature.  Cited,  arguendo,  Newton  v.  Commissioners,  100  U.  S. 
667,  26  L.  710,  as  authority  for  holding  State  may  lay  aside  ita 
sovereignty. 
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Ooorti. —  The  Sufyreme  Ckrart  of  the  State  of  Arkansas  having 
decided  that  the  State  may  be  soed,  the  United  States  Supreme 
Ck>urt  will  be  gOTemed  thereby,  since  this  is  a  matter  of  local  law, 
p.  309. 

Cited  in  Hans  ▼.  Louisiana,  184  U.  S.  17,  88  L.  848,  10  S.  Ct  508, 
as  authority  for  holding  State  may  be  sued  by  its  own  consent; 
Briggs  ▼•  Light  Boats,  11  Allen,  178,  Board  of  Public  Works  t. 
Gannt,  76  Va.  470,  Ex  parte  Green,  20  Ala.  60,  61,  and  Troy,  etc., 
By.  Oo.  T.  Ck>mmonwealth,  127  Mass.  46,  where  it  is  held  State  can- 
not be  proceeded  against  in  its  own  courts  without  its  consent; 
DetIs  t.  Gray,  16  WalL  221,  21  L.  458,  holding,  Oircuit  Ck>urt  may 
enjoin  State  officer  from  executing  an  unconstitutional  State  law 
If  such  execution  will  violate  rights  of  complainant;  Drake  v. 
Doyle,  40  Wis.  214,  215,  where  note  in  Davis  v.  Gray,  supra,  is 
denied. 

Oorporatlons. —  After  repeal  of  charter  by  legislature,  no  Judg- 
ment can  be  rendered  against  corporation  in  action  at  law,  but  such 
repeal  does  not  prevent  creditors  and  stockholders  from  asserting 
their  rights  against  its  property  in  chancery,  p.  812. 

Cited  and  relied  upon  in  Beckwith  v.  City  of  Bacine,  7  Biss.  147, 
F.  C.  1,218,  holding  where  municipal  corporation  is  legislated  out 
of  existence,  and  its  territory  assigned  to  another  corporation,  the 
latter  must  pay  existing  debts  of  former;  Edison  Light  Co.  v.  New 
Haven  Co.,  85  Fed.  237,  where  one  corporation  is  consolidated 
with  another,  old  corporation  still  retains  power  to  wind  up  its 
affairs;  Smith  v.  Huckabee,  68  Ala.  195,  and  Whitney  v.  Sheboygan 
Co.,  25  Wis.  207,  8  Am.  Rep.  47,  holding  obligation  of  corporation's 
contracts  is  not  affected  by  repeal  of  its  charter;  Opinion  of  Jus- 
tices, 66  N.  H.  639,  88  AtL  1081;  Dow  v.  Raih*oad,  67  N.  H.  87,  86 
Atl.  529,  and  Bolles  v.  Crescent  Chemical  Co.,  53  N.  J.  Eq.  616,  82 
AtL  1061,  as  authority  for  holding  common-law  rule,  that  on  death 
of  corporation  Its  real  property  reverts  to  original  grantors  or  their 
heirs,  does  not  obtain  In  this  country.  Approved,  arguendo,  Avery 
V.  Boston  Safe  Co.,  72  Fed.  701,  703,  Garnett  v.  City  of  Memphis, 
5  Fed.  869,  and  Farmers*  Trust  Oo.  v.  Funk,  49  Neb.  362,  68  N.  W. 
622.  See  monographic  notes  on  "dissolution  of  corporations,"  8 
Am.  Dec.  140,  12  Am.  Dec.  241,  248,  and  7  Am.  St  Bep.  719. 

Distinguished  in  Thornton  v.  Marginal  By.  Co.,  128  Mass.  84,  on 
statutory  grounds;  Miller  ▼.  Coal  Co.,  81  W.  Va.  838,  18  Am.  St.  Bep. 
905,  8  S.  B.  601,  holding  action  at  law  may  be  maintained  against  a 
corporation  for  a  tort  committed  by  It  after  Its  charter  had  expired. 

Bills  of  credit.— Bills  issued  by  State  banks  are  not  bills  of 
credit,  p.  8i8w 

Beferred  to  la  Philadelphia  By.  Co.  v.  Morrison,  19  Fed.  Cas.  488, 
in  defining  bill  of  credit  Bee  note  on  graeral  subject,  26  Aflk 
Dec.  781 
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Distinguished  in  Bragg  v.  Tuffts,  49  Ark.  568,  6  S.  W.  102,  nbere 
bills  were  issued  by  State  treasurer. 

Ctonstittttional  law. —  Where  remedial  statute  is  so  changed  that 
means  of  enforcing  a  duty  under  a  contract  is  materially  impaired, 
the  statute  is  void,  p.  819. 

Oited  approvingly  and  relied  upon  in  Bobards  v.  Brown,  40  Ark. 
428,  where  statute  extending  time  for  redemption  under  foreclosure 
was  held  void;  to  same  effect,  Scobey  y.  Gibson,  17  Ind.  574,  79  Am. 
Dec.  492;  also  cited,  arguendo,  in  dissenting  opinion  same  case, 
pp.  578,  584;  Travellers'  Ins.  Go.  v.  Brouse,  83  Ind.  66,  where  act  took 
from  purchaser  of  land  sold  under  execution,  right  to  rents  and 
profits  during  year  of  redemption;  Watkins  v.  Glenn,  55  Kan.  431. 
40  Pac.  819,  holding  act  concerning  sale  and  redemption  of  mort- 
gaged real  estate  can  have  no  retroactive  effect;  and  Phlnney  v. 
Phinney,  81  Me.  464,  465,  10  Am.  St  Rep.  272,  273,  17  Aa  408,  409. 
4  L.  R.  A.  851,  to  same  effect;  Goffman  v.  Bank,  40  Miss.  84,  90  Am. 
ly^xt,  815,  holding  "  stay  law  "  statute  which  took  away  all  remedy 
for  two  years,  void;  Lessley  v.  Phippe,  49  Miss.  800,  an  act  ma- 
terially increasing  the  amount  of  property  exempt  from  execution, 
materially  impairs  the  remedy  as  to  existing  contracts;  Goodale  v. 
Fennell,  27  Ohio  St  432,  22  Am.  Rep.  826,  where  statute  authorized 
municipality  to  improve  streets  and  to  make  assessments  to  pay 
therefor,  a  subsequent  statute  taking  away  power  of  assessment 
after  improvements  had  been  made,  was  held  invalid;  Bunn  v. 
Gorgas,  41  Pa.  St  446,  Taylor  v.  Steams,  18  Gratt  288,  State  v. 
Carew,  18  Rich.  Law,  514,  91  Am.  Dec.  253,  and  Lester  v.  Hunter, 
80  Tex.  700,  98  Am.  Dec.  501,  all  holding  stay  law  unconstitutional; 
dissenting  opinion.  In  re  Pennlman,  11  R.  I.  854,  majority  holding 
act  abolishing  imprisonment  for  debt  affects  creditor's  remedy,  but 
does  not  impair  obligation  of  contract;  State  v.  Bank,  1  S.  O.  79, 
where  act  withdrawing  property  of  debtor  from  operation  of  all 
legal  process  by  his  creditors,  was  held  void;  Goggans  v.  Turnip- 
seed,  1  8.  0.  83,  98  Am.  Dec  898,  holding  act,  providing  certain  de- 
mands not  heretofore  bearing  interest,  shall  bear  interest  void  as 
to  demands  existing  when  act  was  passed;  Hannum  v.  Mclnturf, 
0  Baxt  280,  holding  homestead  exemption  cannot  be  sustained  as 
against  debts  created  before  adoption  of  constitutional  provision 
providing  for. 

Gited,  arguendo,  Bugbee  v.  Howard,  82  Ala.  716,  as  recognising 
this  principle;  Ex  parte  Pollard,  40  Ala.  87,  106,  and  Von  Baumbacb 
V.  Bade,  9  Wis.  581«  76  Am.  Dec.  290,  where  act  regulating  Judicial 
proceedings,  known  as  **  stay  law,"  is  held  not  invalid  as  impairing 
obligation  of  contract;  Kirtland  v.  Molton,  41  Ala.  560,  where 
statute  permitting  parol  evidence  to  show  consideration  in  con- 
tracts, was  held  not  in  conflict  with  constitutional  restriction  on 
legislation  impairing  obligation  of  contracts;  dissenting  opiniont 
Aycock  T.  Martin,  87  Oa.  179,  the  majority  holding  a  **  stay  law  ** 
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unconstitutloiial;  Hardeman  v.  Downer,  39  Qa.  427,  where  validity 
of  exemption  law  is  affirmed.  Cited  in  Richardson  y.  Akin,  87  111. 
141,  where  act  repealing  act  making  stockholders  of  private  corpo- 
rations liable  to  creditors  to  amoonnt  of  their  stock,  was  held  not 
open  to  constitutional  objection.  Approved,  arguendo,  King  v. 
Hopkins,  57  N.  H.  353,  and  Dow  v.  Railroad,  67  N.  H.  39,  36  Atl.  530. 
Cited,  arguendo,  Rader  v.  Road  District,  36  N.  J.  L.  277,  2S1,  holding 
the  mere  r^;>eal  of  the  charter  of  a  corporation  cannot  be  objected 
to  as  Impairing  the  obligation  of  a  contract;  Long  v.  Walker,  105 
N.  0. 99,  10  S.  B.  860,  and  Granella  v.  Bigelow,  96  Wis.  199,  71  N.  W. 
116.    See  monographic  note,  reviewing  authorities,  10  Am.  Dec.  136. 

Constitational  law. —  The  obligation  of  a  contract  in  the  sense  in 
which  these  words  are  used  in  the  Constitution,  is  that  duty  of  per- 
forming It  which  is  recognized  and  enforced  by  law,  p.  319. 

Cited  to  this  point  in  Taylor  v.  Steams,  18  Gratt  271. 

Constitutional  law. —  Where  charter  of  bank,  of  which  State  was 
principal  stockholder,  contained  a  pledge  that  certain  funds  de* 
posited  therein  should  be  devoted  to  payment  of  its  debts,  this  con* 
stltuted  a  contract  with  creditors  which  legislature  could  not  im- 
pair by  withdrawing  these  funds,  and  appropriating  to  other  uses, 
p.  320. 

Cited  approvingly  and  this  holding  relied  upon  in  Hawthorne  v. 
Calef ,  2  WalL  21,  17  L.  779,  where  an  act  repealing  a  former  statute, 
which  made  the  stock  of  stockholders  in  corporations  liable  for  com* 
pany's  debts,  was  held  void  as  to  creditors  existing  at  time  of  repeal; 
Upton  v.  Hansbrough,  3  Blss.  424,  F.  C.  16,801,  a  law  which  should 
deprive  creditors  of  a  corporation  of  all  legal  remedy  would  be  in- 
valid; United  States  v.  Jefferson  County,  5  Dill.  818,  1  McCrary,  365, 
F.  O.  15,472,  holding,  where  statute  authorizes  county  to  issue  bonds 
and  makes  it  duty  of  County  Court  to  levy  tax  to  pay  same,  this 
power  of  taxation  becomes  part  of  obligation  of  contract,  which 
cannot  be  impaired  by  subsequent  legislation;  to  same  eCTect,  Main> 
haut  V.  New  Orleans,  2  Woods,  112,  F.  C.  8,939;  Milner  v.  Pensacola, 
2  Woods,  642,  F.  O.  9,619,  holding  legislature  cannot  repeal  chartei 
of  municipal  corporation  if  effect  thereof  is  to  invade  rights  of  cred- 
itors and  cancel  Its  indebtedness;  McElvain  v.  Mudd,  44  Ala.  63,  4 
Am.  Rep.  116,  where  statute  providing  that  certain  contracts,  where 
consideration  waa  Confederate  currency  for  purchase  of  slaves 
•honld  be  invalid,  was  held  void;  dissenting  opinion,  Hardeman  v 
Downer,  89  Ga.  467,  the  majority  holding  homestead  and  exemp- 
tion laws  are  not  necessarily  void  as  to  existing  contracts;  Brooklyn 
Parte  Com.  t.  Armstrong,  45  N.  Y.  246,  6  Am.  Rep.  78,  holding  an 
act  permitting  park  commissioners  to  convey  lands  is  Invalid  If  it 
operates  to  divest  the  lien  of  bonds  for  payment  of  which  land  11 
pledged;  Dabney  ▼.  Bank,  3  S.  C.  158,  a  case  similar  in  facts  to  pnu- 
dpal  case;  State,  and  Watson  v.  Bank,  5  Baxt  66,  where  commos 
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school  fond  was  mads  part  of  capital  of  bank  It  became  assets  of 
bank  to  which  creditors  had  right  to  look,  and  an  act  appropriating 
such  assets  Is  Invalid.  Cited,  argnendo,  dissenting  ojrtnlon,  Keith  y. 
Clark,  97  U.  a  471,  24  L.  1077,  Lothrop  T.  Stedman,  18  Blatchf.  148, 
a  C,  42  Conn.  591,  F.  C.  8,519,  Fnrman  t.  Nlchol,  8  Cold.  449,  461, 
and  Conover  y.  Hull,  10  Wash.  682,  45  Am.  St  Rep.  818,  89  Pac  109, 
without  particnlar  application. 
Distinguished,  Breitung  y.  Lindaner,  87  Mich.  280,  28L 
Mlscellaneons.— Cited  in  dissenting  opinion,  Veaale  Bank  t. 
Fenno,  8  WalL  558, 19  L.  489,  as  authority  for  holding  States  possess 
power  to  grant  charters  to  State  banks.  Erroneously  cited,  For- 
stall  y.  Consolidated  Assn.,  84  La.  Ann.  774.  Cited  Incidentally, 
without  application  of  any  questions  decided.  United  States  y. 
Union  Pac  Co.,  11  Blatchf.  894,  F.  C.  16,598,  Opdyke  y.  Pacific 
Ry.  Co.,  8  DHL  78,  F.  C.  10,546,  Hardy  v.  Norfolk  Co.,  80  Va.  417, 
and  Lowry  y.  Thompson,  25  S.  C.  426,  1  S.  E.  148.  Cited  In  State  y. 
Bank  of  Washington,  18  Ark.  569,  holding  It  not  necessary  that  hold* 
•rs  of  State  bonds  should  proye  a  demand  of  payment  of  interest  In 
order  to  fix  liability  of  State;  Beebe  y.  State,  6  Ind.  517,  68  Am.  Dec. 
405,  as  recognizing  principle  that  power  rests  with  courts  to  reylew 
and  decide  upon  exercise  of  legislative  discretion,  so  far  as  to  deter^ 
mine  whether  Constitution  lias  been  yiolated.  Cited  In  Lawson  y. 
Jeffries,  47  Miss.  707,  12  Am.  Rep.  855,  as  bearing  on  question  as  to 
power  of  legislature  to  i>erform  Judicial  acts. 

15  How.  828-829, 14  L.  714.  ANDERSON  y.  BOCK. 

AdTsrse  possession. —  After  a  deed  of  premises  in  question,  a  sub- 
sequent deed  ttom  same  grantor  to  another  grantee.  In  which  the 
grantee  acknowledges  that  possession  has  been  dellyered.  Is  not 
toffldent  to  found  titie  by  prescription  in  second  grantee,  p.  829. 

16  How.  880-848,  14  L.  717,  WINAN8  y.  DBNMBAD. 

Patents. —  Specifications  are  to  be  construed  liberally,  so  as  to 
promote  the  progress  of  useful  arts,  and  to  allow  inyentors  to  re- 
tain to  their  own  use  what  they  have  created,  p.  841. 

Rule  approved  in  Tonduer  y.  Chambers,  87  Fed.  387,  Consolidated 
Mill  Co.  y.  Coombs,  89  Fed.  80,  and  Westinghouse  y.  New  York  Air 
Brake  Co.,  59  Fed.  596,  the  technical  claims  in  a  patent  are  to  be 
construed  with  reference  to  the  state  of  the  art,  and  so  as  to  glye 
patentee  full  benefit  of  his  inyention;  Brush  Electric  Co.  y.  Blectrie 
Imp.  Co.,  62  Fed.  974,  Mast  Co.  y.  Iowa  Co.,  68  Fed.  219,  Camp- 
bell Printing  Co.  y.  Duplex  Co.,  86  Fed.  384,  Bnrke  y.  Partridge,  68 
N.  H.  861,  and  Bundy  Mfg.  Co.  y.  Detroit  Co.,  94  Fed.  689. 

Lstters^patsAt  may  Include  only  the  particnlar  form  described 
and  claimed,  especially  where  term  and  substance  are  InsepaiablSb 

p^aiiL 
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Olted  and  followed  In  Werner  t.  King,  96  U.  S.  230,  24  L.  614,  if 
IMtrtlcnlar  form  be  inseparable  from  successful  operation  of  ma« 
chine,  the  attainment  of  same  object  by  machine  different  in  form  Is 
no  infringement.  Approved,  arguendo,  Parham  t.  Am.  Button  Hole 
Go.,  18  Fed.  Gas.  1100. 

Distinguished  in  Murphy  t.  Bastham,  1  Holmes,  116,  F.  O.  0,940, 
and  Lovell  r.  Johnson,  82  Fed.  208,  where  form  was  held  not  to  be 
of  essence  of  luTentlon. 

Patents. —  New  and  more  extended  application  of  a  thing  pat- 
ented, inyolving  change  only  of  form  or  substitution  of  equivalents 
doing  same  thing  with  better  effects,  is  not  patentable;  but  original 
patent  covers  also  such  variations  of  form,  though  not  spedfled  In 
the  patent,  as  substantially  embody  the  original  mode  of  operation 
to  the  attainment  of  the  same  result,  p.  343. 

Olted  and  rule  adopted  in  the  following:  Western  Electric  Oo.  v. 
La  Rue,  139  U.  S.  606,  35  L.  296,  11  S.  Gt  672,  affirming  S.  0.,  24 
Blatchf.  26,  28  Fed.  90,  where  telegraph  sounder  was  held  to  be  a 
mere  change  in  form  from  one  patented,  and  the  use  of  it  an  in* 
fringement  on  the  patent  right;  Hoyt  v.  Home,  145  U.  S.  309,  30 
L.  716,  12  S.  Ot  925,  where  an  improvement  In  a  rag  engine  was 
held  mere  change  in  form  from  device  already  patented;  Johnson  v. 
Onion,  3  Hughes,  294,  F.  0.  7,401,  and  Whitney  v.  Mowry,  2  Bond,  65, 
F.  0. 17,592,  where  process  of  annealing  was  held  to  be  substantially 
the  same  as  that  for  which  patent  had  issued;  Sargent  v.  Lamed,  2 
Ourt  349,  F.  0.  12,364,  holding  mere  change  of  mechanical  stmc- 
ture  not  patentable;  Union  Bag  Co.  v.  Pultz  Co.,  15  Blatchf.  168, 
F.  0.  14,392,  where  a  paper  cutting  machine,  which  was  a  mere  Im- 
provement on  one  patented,  was  held  an  Infringement;  Pearl  v. 
Ocean  lilUs,  19  Fed.  Gas.  59,  where  old  machine  is  merely  changed 
in  form,  applicant  for  iiatent  must  show  that  some  new  or  ma- 
terially improved  result  is  obtained;  Whipple  v.  Middlesex  Co.,  29 
Fed.  Gas.  942,  upon  question  of  infringement,  if  the  result  be  the 
same  in  kind,  it  is  not  necessary  that  it  be  the  same  in  degree; 
Mann's  Gar  Oo.  v.  Monarch  Gar  Co.,  34  Fed.  134,  where  use  of  a 
car-ventilating  apparatus,  which  differed  only  in  form  from  patented 
apparatus,  was  held  an  Infringement;  Grier  v.  Gastle,  17  Fed.  524, 
holding  to  copy  a  principle  or  mode  of  operation  described  Is  an 
infringement,  although  such  copy  is  totally  unlike  the  original  in 
form  or  proportions;  Mast  Go.  v.  Rude  Bros.,  53  Fed.  124,  and 
Harmon  v.  Struthers,  57  Fed.  639,  where  patent  for  new  form  of 
old  invention  was  held  void  for  want  of  novelty;  Beach  v.  Am.  Box- 
Machine  Oo.»  63  Fed.  606,  where  two  machines  perform  the  same 
work  in  substantially  the  same  way,  infringement  is  not  avoided  by 
fact  that  one  machine  does  little  more,  or  little  less  than  other; 
Devlin  V.  Paynter,  64  Fed.  400,  28  U.  8.  App.  115,  where  substantial 
equivalent  was  held  an  infringement;  Travers  v.  Am.  Gordage  Co.. 
64  Fed.  774,  one  who  appropriates  the  essentials  of  a  patented  pro- 
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cess  does  not  escape  Infringement  by  using  process  In  connection 
with  improvements  subsequently  adopted  by  Inventor;  Bobbins  v. 
Dueber  Co.,  71  Fed.  101,  and  Societe  Gleret  v.  Rebfoss,  75  Fed.  060, 
merely  reversing  order  of  mechanism  described  and  claimed  in  pat- 
ent,  without  change  in  principle  of  operation,  or  result,  will  not 
avoid  infringement;  Ck>wles  Electric  Go.  v.  Lowery,  70  Fed.  852, 
47  U.  8.  App.  531,  and  Reece  Button  Hole  Co.  v.  Globe  Go.,  61  Fed. 
963,  904,  965,  968,  21  U.  S.  App.  244,  where  patentee  claims  for  a 
combinatioi)  or  process  embodying  the  use  of  certain  elements,  bis 
claim  will  include  such  combinations  and  processes  as  adopt  sub- 
stantially the  same  means;  to  same  effect,  Thompson  v.  Second  Ave. 
Traction  Go.,  93  Fed.  826;  Beach  v.  Hobbs,  92  Fed.  151,  where  im- 
provements in  box-making  machine  were  held  to  be  equivalents  of 
parts  patented,  and  their  use  without  consent  of  original  iiatentee 
an  infringement  on  his  patent;  and  for  similar  holding  where  im- 
provements were  made  in  ore-crushing  machine,  see  Rlsdon  Iron 
Works  V.  Trent,  92  Fed.  889,  Jackson  v.  Allen,  120  Mass.  75,  where 
Instruction  to  jury  In  conformity  with  this  rule  was  sustained.  * 

The  following  cite  this  case  for  rule,  that  when  patentee  describes 
an  invention,  and  claims  it  as  described,  he  is  understood  to  claim, 
and  does  by  law  actually  cover,  not  only  the  precise  forms  he  has 
described,  but  all  other  forms  which  embody  his  invention;  Frost 
Go.  V.  Silverman,  62  Fed.  465,  Hoe  v.  Scott,  65  Fed.  609,  McGormick 
Harvester  Go.  v.  Aultman  Co.,  69  Fed.  394,  37  U.  S.  App.  299,  and 
Heap  V.  Greene,  91  Fed.  794.  Approved,  arguendo,  in  Eddy  v, 
Dennis,  95  U.  S.  569,  24  L.  365;  dissenting  opinion,  Westlnghouse  v. 
Boyden  Brake  Co.,  170  U.  S.  575,  42  L.  1150,  18  S.  Ct  725,  Singer  t. 
Walmsley,  22  Fed.  Gas.  211,  212,  where  it  is  discussed  at  some 
length;  Norton  v.  Jensen,  49  Fed.  866,  7  U.  S.  App.  103,  McCormick 
Harvester  Go.  v.  Aultman  Co.,  69  Fed.  387, 87  U.  S.  App.  299,  and  Long 
V.  Pope  Co.,  75  Fed.  838,  88  U.  S.  App.  551.  Cited,  without  special 
application,  in  Amer.  Pin  Go.  v.  Oakville  Co.,  3  Blatchf.  193,  F.  G. 
813,  Sawyer  v.  Miller,  4  Woods,  474,  12  Fed.  727,  and  Independent 
Electric  Go.  v.  Jeffrey  Co.,  76  Fed.  991. 

Distinguished  in  Sewall  v.  Jones,  91  U.  S.  188,  23  L.  277,  and 
Milligan  Go.  v.  Upton,  4  Cliff.  252,  F.  G.  9,607,  on  ground  that  patent 
claimed  to  be  infringed  was  void  for  want  of  novelty. 

Patents. —  In  action  for  infringement,  question  whether  the  thing 
patented  has  been  constructed,  used  or  sold  by  defendants,  Is  for 
jury,  p.  844. 

Miscellaneous. —  Cited  in  Hugglns  v.  Hubby,  12  Fed.  Gas.  828,  at 
to  rules  of  Inquiry  in  determining  nature  of  thing  patented. 

16  How.  84»-854,  14  L.  724,  WALWORTH  v.  ENBBLAND. 

Suprems  Oourt  has  no  jurisdiction  of  an  appeal  from  Stat»  oonit, 
where  State  court  has  ordered  appellant  to  convey  certain  land,  and 
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lie  bringt  cause  up  on  ground  that  his  contract  tor  coiiTtyaiice  was 
contrary  to  laws  of  United  States,  p.  35S. 

Cited  in  Oonde  y.  York,  16S  U.  8.  64d,  42  L.  613, 18  8.  Gt  236,  hoM^ 
Ing  title  or  right  denied  by  State  coort  must  be  a  titie  or  rii^t  of 
plaintiff  in  error,  and  not  a  tliird  person,  and  statute  or  authority 
must  be  directly  in  issue. 

16  How.  354-357,  14  L.  727,  GARTBB  Y.  BENNETT. 

Supreme  Court  lias  no  Jurisdiction  of  an  appeal  from  State  Sih 
preme  Court,  where  latter  has  overruled  a  motion  in  arrest  of 
Judgment,  and  record  does  not  show  that  in  so  doing,  it  passed  on 
or  construed  the  Federal  Constitution  or  a  Federal  law,  p.  356. 

Judgment. —  A  motion  in  arrest  of  Judgment  can  only  be  main- 
tained for  a  defect  apparent  on  the  f^ce  of  the  record,  p.  356. 

Cited  and  relied  upon  in  Bond  t.  Dustin,  112  U.  8.  608,  28  L.  836» 
5  8.  Ct  208,  holding  evidence  is  no  part  of  record  for  this  purpose; 
Brown  v.  Massachusetts,  144  U.  8.  580,  36  L.  550,  12  8.  Ct  758,  and 
United  States  v.  Bamhart,  9  Sawy.  163,  17  Fed.  581,  where  court  re* 
fused  to  consider  stipulation  filed  during  trial  which  admitted  cer- 
tain facts;  Kentucky  Ins.  Co.  v.  Hamilton,  63  Fed.  102,  22  U.  8.  App. 
548»  and  State  v.  Bledsoe,  47  Ark.  234, 1  8.  W.  150,  holding  defects  in 
proof  cannot  be  reached  on  motion  in  arrest  of  Judgment  Cited, 
arguendo.  Van  Stone  v.  Stillwell  Co.,  142  U.  8.  185,  35  L.  964,  12 
S.  Ct  183,  without  particular  application. 

drenit  Court —  An  objection  to  Jurisdiction  of  Circuit  Court  on 
ground  of  lack  of  diverse  citizenship  in  parties,  is  taken  by  way  of 
plea  in  abatement;  a  plea  in  bar  waives  this  irregularity,  p.  357. 

BiisceUaneous.— Cited  in  Shuford  v.  Cain,  1  Abb.  (U.  8.)  309,  F. 
C  12,828,  as  to  distinction  in  effect  between  Judgments  void  and 
voidable. 

15  How.  858-366,  14  L.  782,  FORSYTH  v.  REYNOLDS. 

Public  lands. —  Land  grants  to  settlers  in  Michigan,  pursuant  to 
Jay's  Treaty,  prior  to  surrender  of  the  western  posts  by  British, 
were  not  donations  so  as  to  exclude  grantees  from  the  benefit  of 
acts  of  Congress  of  Bfay  15,  1820,  and  March  8,  1823,  p.  866. 

Cited  to  this  point  in  People  v.  Jones,  6  Mich.  188,  In  discussion 
as  to  what  constitutes  a  complete  dedication  to  a  public  use;  Crane 
V.  Reeder,  21  Mich.  68,  64,  4  Am.  Rep.  486,  486,  in  discusslnt^  rights 
and  disabilities  of  aliens  in  northwest  territory  under  Jay's  Treaty 
and  acts  of  Congress;  Sanborn  v.  Vance,  69  Mich.  226,  37  N.  W.  278. 

IS  How.  867-418,  14  L.  732,  McDONOUQH  v.  MURDOCH. 

Wills. —  Directions  as  to  the  management  of  a  bequest  whsn 
merely  subsidiary  to  the  general  objects  of  the  will,  whether  legal 
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mod  practlcAbltb  or  otherwise,  can  exert  no  Inilnenoe  orer  the  qaes- 
tkm  of  Its  ymlldity;  so  where  testator,  after  deylslng  his  property  to 
certain  municipalities  for  charitable  uses,  adds  certain  unlawful 
directions  or  suggestions,  these  will  be  disregarded  and  the  princi- 
pal intent  will  be  effectuated,  p.  404. 

Trusts  —  Municipal  corporations. —  The  dty  of  New  Orleans  has 
power  to  receive  a  bequest  In  trust  for  purposes  of  founding  an  in- 
stitution for  the  education  of  the  poor  In  that  city,  p.  404. 

Oited  and  principle  applied  in  the  following:  Perln  v.  Carey,  24 
How.  505,  16  L.  711,  where  city  of  Cincinnati  was  held  capable  of 
taking  in  trust  deyises  and  bequests  for  charitable  uses;  Russell  ?. 
Allen,  107  U.  8.  160,  171.  27  L.  390,  400,  2  S.  Ct  332,  334,  Pennoyer 
T.  Wadhams,  20  Or.  284,  25  Pac.  723,  11  L.  R.  A.  213,  and  In  re 
Johns*  Will,  80  Or.  516,  520,  47  Pac.  848,  350,  36  L.  R.  A.  249,  260, 
where  bequest  to  certain  trustees  for  founding  of  institution  fOr  pur- 
poses of  education  was  held  charitable  gift,  valid  against  donor's 
heirs,  although  institution  was  neither  established  nor  incorporated 
in  lifetime  of  donor;  Skinner  v.  Harrison  Township,  116  Ind.  143, 
18  N.  B.  531,  2  L.  R.  A.  139,  and  State  v.  Smith,  16  Lea,  667,  holding 
school  township  empowered  to  accept  bequest  for  educational  pur- 
poses; Phillips  T.  Harrow,  93  Iowa,  102,  61  N.  W.  487,  holding  mu- 
nicipal corporation  may  take  devise  in  trust  to  maintain  foundling 
hospital;  Bamum  v.  Mayor,  62  Md.  290,  293,  294,  a  similar  case; 
Regents  y.  Detroit  Young  Men's  Society,  12  Mich.  161,  affirming 
right  of  university  regents  to  take,  hold  and  convey  real  estate: 
Brown  y.  Brown,  7  Or.  298,  holding  a  will  devising  property  to  a 
municipal  corporation  not  void  on  grround  that  it  created  a  per- 
petuity; Raley  v.  Umatilla  County,  15  Or.  177,  8  Am.  St.  Rep.  147, 
13  Pac  898,  where  county  was  held  capable  of  receiving  and  hold- 
ing land;  Franklin  t.  Aimfleld,  2  Sneed,  846,  where  devise  of  prop- 
erty to  trustee  for  purpose  of  establishing  and  maintaining  an  in- 
stitution of  learning  was  held  a  valid  charity.  Approved,  arguendo, 
dissenting  opinion.  United  States  v.  Railroad  Co.,  17  Wall.  835,  21  L. 
602,  the  majority  holding  private  property  of  municipal  corporation 
not  subject  to  taxation  by  Congress.  The  following  cases  cite  this 
case,  arguendo,  in  discussion  of  rule  against  perpetuitieo  and  the  ap- 
plication thereof  to  devises  tb  charitable  corporations:  Jones  v.  Ha- 
bersham, 107  U.  S.  179,  186,  189,  27  L.  408,  406,  407,  2  8.  Ct  841,  846, 
849,  affirming  S.  C,  3  Woods,  477,  F.  O.  7,465,  Storrs  School  v. 
Whitney,  64  Conn.  347,  348,  351,  8  AtL  144,  145,  OdeU  v.  Odell,  10 
Allen,  9;  Penny  t.  Oroul,  76  Mich.  481,  43  N.  W.  652,  6  L.  R.  A.  868, 
and  Almy  t.  Jones,  17  R.  I.  267,  21  AtL  617,  12  L.  R.  A.  416,  and  n.,  a 
trust  for  charitable  uses  may  depend  for  its  going  Into  effect  upon 
a  condition  to  be  performed  by  others,  which  may  or  may  not  be 
performed  within  period  allowed  by  rule  against  perpetuities. 

Cited  in  Jackson  t.  Phillips,  14  Allen,  554,  566,  In  discussion  as 
to  what  objects  win  be  sustained  as  charitable  uses;  and  to  same 
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eirect  te  Fudia]  t.  Acklln.  ST  Tex.  200*  where  a  be^^uest  la  fltror 
of  Hie  poor  of  Sniniia'  county  wme  b^d  snfllctait  deacrtpttoa  to  ««»> 
talB  a  diarity.  See  monofraphlc  note  oa  **  CbaritalOe  Ueee  or 
TnntB."  6S  Am.  8t  B^^  S5d. 

I>Mi]|ffiiMied  te  People  t.  AAboinw.  66  OaL  QSS»  tii  detennlatac 
natore  of  gnnt  made  tuy  Ualted  8taloa  to  State  of  OUUionOa  te 
franttns  Yoaanlte  VaUej;  Bea»r  t.  La  Croaae.  W  Wla  4aOi  QT  Am. 
St  Btp.  87S,15N.  W.88,40Ii.ltA.aai,  hxMUsm  mmtctpal  ear* 
poratkMn  of  one  State  Ima  no  poww  to  aecept  priTllefe  graated  ^ 
anotiwr  State  to  coaatmct  and  maintain  bifliwaj  tlieretn. 

Willa. —  Tbe  cItII  and  common  law  relating  to  tMqneeta  and  do* 
Tisea  to  eorporatlona  dlacnased,  pp.  405»  400. 

Willa.— It  la  within  the  power  of  a  teatator  to  declare  the  naea 
to  whidi  a  legacy  made  to  a  city  la  to  be  anOled,  provided  It  be  for 
pnrpoaea  within  range  of  powers  and  duties  of  city,  p.  410. 

Cated  In  Slcklea  t.  New  Orleana,  80  Fed.  873,  52  U.  8.  App.  158, 
where  equity  doctrine  of  cy  pres  Is  applied. 

WUla.—  Under  the  Louisiana  code,  an  illegal  condition  in  a  will 
prohibiting  the  alienation  or  dlTersion  of  the  estate  bequeathed,  or 
any  deviation  from  testator's  scheme,  will  not  invalidate  it  P*  411. 

Perpetuitlea. —  Oommon-law  rules  respecting  restralnta  on  aliena- 
tion discussed,  p.  412. 

The  following  dte  this  case  aa  authority  fbr  holding  in  deviae 

of  land  in  fee  simple,  a  condition  agalnat  all  alienation  is  void:  Pot* 

ter  y.  Gouch,  141  U.  a  816,  85  L.  782,  U  &  Ot  1010,  Jones  t.  Port 

'Huron  Oo.,  171  IlL  607,  40  N.  B.  701,  and  Henderson  ?.  Harness,  178 

m.  808,  62  N.  B.  70.  »! 

Cited  in  Quincy  t.  Attomey-GenmO,  160  Haas.  484,  85  M.  B.  1087, 
In  construction  of  a  condition  in  a  wilL 

Munioipal  corporation.—  AU  property  of,  la  held  for  public  use, 
p.  418. 

Cited  and  appUed  in  Darling  t.  Mayor,  51  Md.  12,  holding  eieou- 
tlon  on  judgment  against  municipal  corporation,  will  not  lie. 

Corporationa.— Comity  between  States  authorises  a  corporation 
CO  exercise  its  charter  powers  within  another  State,  but  it  does  not 
permit  the  exercise  of  a  power  where  the  policy  of  that  State,  dis- 
tinctly marked  by  legislative  enactments  or  constitutional  provis- 
ion, forbids  it,  p.  418. 

Cited  and  rule  adopted  in  Clarke  v.  Central  By.  Co.,  60  Fed.  845, 
15  L.  B.  A«  887,  and  n.,  where  foreign  corporation  was  held  not  em- 
powered to  exercise  powers  which  were  prohibited  to  domestic. 

MisoeUaneouar-  Cited  In  Flanders  v.  Thompson,  8  Woods,  11,  F. 
C.  4,868,  and  Cohen  Jb  Co.  v.  Morris  Co.,  70  Oa.  819,  not  In  point 
Cited  iu  Society  for  Orphan  Boys  v.  New  Orleans,  12  LtL  Ann.  08» 
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for  copy  of  McDonoogh  wilL    Cited  incidentaUy  in  New  Orleans 
▼.  Baltimore*  15  La.  Ann.  627,  and  note,  51  Am.  Dec  262. 

16  How.  415-420,  14  L.  758,  WYLIB  ?.  COXB. 

Ckmtracts  —  Attonie7  and  client. —  Where  owner  of  claim  against 
Mexico  engaged  attorney  to  prosecute  same  and  contracted  to  pay 
him  for  his  serrices  a  certain  proportion  of  amount  recorered.  and 
services  were  rendered,  the  death  of  otnier  did  not  dissolve  con« 
tract,  bnt  agreed  compensation  became  lien  on  money  when  re- 
covered; and  by  virtue  of  this  lien  attorney  may  go  into  equity  to 
enforce  his  claim,  p.  410. 

Cited  and  applied  in  Wright  v.  Tebbitts,  01  U.  a  254,  28  L.  821, 
and  Manning  v.  Sprague,  148  Mass.  22,  12  Am.  St  Rep.  511,  18  N.  B. 
674,  1  L.  B.  A.  518,  both  holding  an  agreement  by  an  attomey-at- 
law  to  prosecute  a  claim  before  a  commission  called  together  in 
pursuance  of  a  treaty,  not  illegal  or  against  public  policy;  Stanton 
V.  Bmbrey,  06  U.  8.  556,  28  L.  085,  and  Reece  v.  Kyle,  ^  Ohio  St 
486,  81  N.  B.  750,  16  L.  B.  A.  727,  a  contract  between  attorney  and 
client  for  contingent  compensation  is  valid;  Dowell  v.  Cardwell,  4 
Sawy.  227,  284,  F.  C.  4,030,  holding  agent  employed  to  collect  claim 
against  United  States  has  lien  upon  fund  for  his  compensation; 
Pnett  V.  Beard,  86  Ind.  174,  44  Am.  Rep.  281,  where  it  was  held  the 
Uen  of  an  attorney  for  services  in  procuring  a  judgment  is  superior 
la  eauity  to  right  of  Judgment  debtor  to  set  off  a  Judgment  held 
by  him  by  assignment;  Justice  v.  Justice,  115  Ind.  208,  16  N.  B.  618, 
holding  attorney's  lien  for  services  superior  to  that  of  a  Judgment 
creditor  whose  Uen  attached  after  contract  for  attorney's  services 
was  entered  into;  In  re  Zenon,  84  La.  Ann.  1101,  and  Morgan  v. 
Gibson,  42  Mo.  Ai^.  248,  cases  simihir  in  fiicts.  Approved,  arguendo, 
BaU  V.  Halsell,  161  U.  S.  80,  40  L.  624,  16  S.  Ct  566,  and  dissenting 
•pinion,  Bnsor  v.  Bolgiano,  67  Md.  202,  0  AtL  582.  Cited  in  Massa- 
chusetts Jb  Southern  Co.  v.  Township  of  Oil!  Creek,  48  Fed.  147, 
Koons  V.  Beach,  147  Ind.  148,  46  N.  B.  587,  United  States  v.  Boyd, 
70  Fed.  860,  and  Fowler  v.  Lewis,  86  W.  Va.  161,  14  S.  B.  464,  in 
discussion  as  to  nature  and  extent  of  attorney's  lien;  Fairbanks  v. 
Sargent,  104  N.  Y.  118,  0  N.  B.  876,  and  S.  C,  on  second  appeal, 
117  N.  Y.  880,  22  N.  B.  1040,  6  L.  B.  A.  477.  as  bearing  on  question 
as  to  when  equitable  assignment  will  be  inferred.  See  note  on  gen* 
eral  state  of  law  concerning  champerty,  8  McCrary,  71.  See  moiuh 
graphic  note  on  **  Attorneys'  Liens,"  81  Am.  Dec  756. 

Distinguished  in  County  of  Chester  v.  Barber,  07  Pa.  St  463, 
where  county  commissioners  contracted  to  pay  counsel  an  unreason- 
ably large  contingent  fee. 

Bqulty  win  exercise  jurisdiction  over  a  case  If  a  more  adequate 
remedy  can  be  thus  obtained  than  in  a  court  of  law,  p.  420. 

Cited  and  relied  upon  In  Townsend  v.  Vanderwerker,  160  U.  S. 
170,  40  U  886,  16  &  Ct  260,  where  bin,  In  addition  to  recovery  of 
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money,  sought  to  establish  a  trust  In  complainant's  favor;  Hay  r. 
Alexandria,  etc.,  By.  Co.,  1  Hughes,  172,  F.  0.  6,254,  to  oust  equity 
Jurisdiction  remedy  must  be  as  plain,  adequate  and  complete  at  law; 
Plummer  y.  Connecticut  Ins.  Co.,  1  Holmes,  270,  F.  C.  11,232,  bill 
in  equity  Is  not  demurrable,  on  ground  of  remedy  at  law,  when  It 
appears  remedy  at  law  can  only  be  prosecuted  by  large  number  of 
actions;  Goddard  v.  Wilde,  17  Fed.  846,  where  party  was  restrained 
from  selling  his  patent  In  violation  of  a  contract;  Society  of  Shakers 
V.  Watson,  68  Fed.  738,  87  U.  S.  App.  141,  where  suit  In  equity  was 
maintained  for  enforcement  of  a  promissory  note  given  by  an  nn- 
Incorporated  society.  Approved,  arguendo,  Nashville,  etc.,  Ry.  Co. 
V.  McConnell,  82  Fed.  70.  Cited  in  Seymour  v.  Freer,  8  Wall  214, 
19  It,  810,  In  discussion  as  to  when  equity  will  follow  trust  funds 
transferred  by  trustee  and  enforce  trust;  HIU  v.  Whitcomb,  1 
Holmes,  822,  F.  Q.  6,502,  but  case  goes  off  on  other  grounds. 

Distinguished  In  Gowdy  v.  Green,  69  Fed.  866,  holding  equity 
jurisdiction  of  Federal  court  cannot  take  cognizance  of  suit  by 
colored  persons  to  restrain  State  officers  from  acting  under  State 
statute  claimed  to  violate  Federal  Constitution. 

Api>eal  and  error. —  Want  of  jurisdiction  cannot  be  alleged  in  an 
appellate  court  unless  it  appears  on  face  of  proceedings,  p.  420. 

Reaffirmed  In  the  following:  Reynes  v.  Dumont,  130  U.  S.  395, 
82  L.  946,  9  S.  Ct  497,  where  objection  of  want  of  jurisdiction  In 
equity  because  of  adequate  remedy  at  law  was  not  made  until 
hearing  on  appeal;  Tyler  v.  Savage,  143  U.  S.  97,  36  L.  89,  12  S.  Ct 
846^  Insley  T.  United  States,  150  U.  S.  515,  87  L.  1165,  14  S.  Ct  159, 
and  Preteca  v.  Maxwell  Grant  Co.,  50  Fed.  676,  4  U.  S.  App.  326. 

Distinguished  In  Dumont  v.  Fry,  12  Fed.  22,  where  It  appeared 
on  face  of  bill  that  remedy  was  at  law. 

■  'f  -.       '  ■        ' 

16  How.  421-426,  14  L.  755,  MURRAY  v.  GIBSON. 

Statutory  construction. —  Statutes  should  never  be  allowed  a 
retroactive  operation  where  this  Is  not  required  by  express  com* 
mand  or  unavoidable  implication,  p.  428. 

Cited  and  principle  applied  In  Chew  Heong  v.  United  States,  112 
U.  8.  559,  28  L.  778,  5  S.  Ct  266,  in  holding  provision  in  Chinese 
exclusion  act  requiring  Chinese  laborers  to  present  certificate  show- 
ing right  to  enter  the  United  States,  does  not  apply  to  such  Chinese 
as  bad  departed  within  two  years  prior  to  its  enactment;  McCor- 
mlck  V.  EHiot,  48  Fed.  473,  in  construing  State  statute  of  limita- 
tions; Fuller  V.  United  States,  48  Fed.  655,  in  construing  act  amend- 
ing act  giving  certain  disabled  ex-soldiers  artificial  limbs  at  speci- 
fied times;  Central  Trust  Co.  t.  Sheffield,  etc.,  Ry.  Co.,  60  Fed.  16, 
statute  regulating  manner  In  which  property  shall  be  sold  under 
decrees  of  United  States  courts  is  prospective  only;  McCleUan  t. 
Pyeatt,  08  F^  846,  82  U.  S.  App.  104,  act  of  Congress  putting  stat- 
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ate  of  frauds  into  operation  in  Indian  Territory  has  no  retroactive 
effect;  Northwestern  Ins.  Ck>.  v.  Seaman,  80  Fed.  350,  act  providing 
no  Federal  judge  shall  "  hereafter  "  appoint  to  any  office  or  duty  In 
courts  a  person  related  to  him  within  degree  of  first  cousin,  does  not 
Invalidate  an  appointment  previously  made;  Garfield  y.  Bemis,  2 
Allen,  447,  holding  act  giving  remedy  against  estates  of  deceased 
persons  in  certain  cases  does  not  apply  to  claims  barred  by  statute 
of  limitations;  Bucher  v.  FItchburg  Ry.  C5o.,  131  Mass.  157,  where 
statute  providing  that  "  travelling  on  the  Lord's  day  *'  shaU  not  be 
defense  to  action  for  injury  against  common  carrier,  was  held  to 
be  prospective  in  effect;  Wilson  v.  Red  Wing  District,  22  Minn.  490, 
to  act  to  protect  bona  flde  occupants  of  real  estate;  Powers  v.  St. 
Paul,  36  Minn.  89,  30  N.  W.  434,  to  statutes  of  limitations;  People 
T.  Supervisors,  43  N.  Y.  134,  to  statute  permitting  boards  of  super- 
visors to  pay  l)ounties  to  volunteers.  Cited  in  Fiske  v.  Briggs,  6 
R.  I.  663,  where  It  appeared  to  be  intent  of  legislature  that  statute 
of  limitations  have  retroactive  effect  Approved,  arguendo.  Potter 
▼.  Rio  Arriba  Co.,  4  N.  Mex.  326,  17  Pac.  618.  Cited,  without 
special  application,  in  Vaughan  v.  East  Tenn.,  etc.,  Ry.  Co.,  1  Flipp. 
626,  F.  C.  16,898.  Cited,  arguendo,  dissenting  opinion,  Mitchell  v. 
WeUs,  87  Miss.  275. 

Distinguished  in  Manley  v.  Olney,  32  Fed.  709,  holding  rules  of 
statutory  construction,  where  vested  rights  are  concerned,  do  not 
apply  in  case  where  jurisdiction  of  Federal  court  to  entertain  a 
removal  case  has  been  cut  off  by  act  of  Congress;  Southern  Wire 
Co.  v.  St  L.  Bridge  Co.,  38  Mo.  App.  198,  and  Fitzgerald  v.  Fitzger- 
ald Construction  Co.,  41  Neb.  462,  59  N.  W.  862,  holding  provision  in 
interstate  commerce  act  prohibiting  discrimination  applicable  to 
contracts  made  before  its  enactment 

Statutes  —  Judgements. —  A  statute  limiting  the  time  during 
which  a  foreign  judgment  may  be  offered  in  evidence  has  no  appli- 
cation to  judgments  rendered  before  its  passage,  p.  425. 

Cited  and  applied  in  McKean  v.  Archer,  52  Fed.  793,  and  Maslln 
T.  Hiett,  37  W.  Ya.  20,  16  8.  E.  438.  to  statute  limiting  time  for 
bringing  action  on  promissory  notes;  King  v.  Tirrell,  2  Qray,  333,  an 
act  limiting  the  time  within  which  an  action  may  be  brought  against 
an  administrator,  does  not  apply  retroactively.  Cited,  arguendo,  in 
Pereles  v.  Watertown,  6  BIss.  82,  F.  O.  10,980,  where  a  statute  not 
allowing  a  reasonable  time  in  which  to  bring  suits  was  held  void. 
Cited,  without  particular  application,  in  United  States  t.  Dustin, 
25  Fed.  Cas.  947.    Explained  in  Furlong  v.  State,  58  Miss.  735. 

Modified  and  explained  in  Sobn  y.  Waterson,  17  WalL  600,  21  L. 
789,  and  State  v.  Clark,  7  Ind.  469,  holding  a  statute  of  limitations, 
so  far  as  it  affects  rights  of  action  in  existence  when  iMissed,  will 
begin  when  cause  of  action  is  first  subject  to  its  operation;  Cleve- 
land Ins.  Co.  V.  Reed,  1  Biss.  186,  187,  F.  C.  2,889,  where  statute 
limiting  time  for  bringing  foreclosure  proceedings  was  applied  to 
debt  accrued  before  its  passage. 
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Supreme  Courts  in  construing  State  statutes,  will  adopt  the  inter- 
pretation given  by  the  highest  tribunals  of  the  several  States,  unless 
such  construction  be  in  conflict  with  Federal  Constitution,  p.  425. 

This  rule  was  followed  in  Dibble  v.  Bellingham  Co.,  163  U.  S.  74» 
41  L.  76,  16  S.  Gt  943,  in  construing  State  statute  of  limitationB. 

Biiscellaneons. —  Cited  in  People  y.  Bond,  10  CaL  572,  and  Atlantic 
etc.,  By.  Co.  v.  Mingus,  7  N.  Mex.  875,  34  Pac.  597,  not  in  point 

15  How.  426-133,  14  L.  757,  DEN  v.  JEBSEY  COMPANY. 

Navigable  waters. —  The  soil  under  public  navigable  waters  of 
East  New  Jersey  belongs  to  the  State  and  not  to  the  original  pro- 
prietors or  their  assignees,  p.  432. 

Cited  and  followed  in  Smith  v.  Maryland,  18  How.  74,  75,  15  L. 
271,  where  soil  below  low-water  mark  in  Chesapeake  bay,  within 
boundaries  of  State  of  Maxyland,  is  held  to  belong  to  that  State, 
but  subject  to  public  right  of  taking  shell-flsh  therefrom;  Hardin  v. 
Jordan,  140  U.  S.  382,  35  L.  433,  11  S.  Ct  812,  grants  by  United 
States  of  public  lands  bounded  on  navigable  waters  are  to  be  con- 
strued, as  to  their  effect,  according  to  law  of  State  in  which  lands 
lie;  Shively  v.  Bowlby,  152  U.  S.  17,  18,  38  L.  338,  14  S.  Ct  554, 
afllrming  S.  C,  22  Or.  426,  30  Pac.  159,  where  grant  by  Federal 
government  of  land  bounded  by  Columbia  river  was  held  to  pass 
no  title  to  lands  below  high-water  mark,  as  against  subsequent 
grant  by  State  of  Oregon;  Church  v.  Meeker,  34  Conn.  428,  holding 
title  to  sea  shores  of  Connecticut  passed  by  charter  of  Charles  II.  to 
governor  and  company  of  that  colony;  Concord  Co.  v.  Bobertson, 
66  N.  H.  13,  25  AtL  724,  18  L.  B.  A.  686,  holding  large  natural  ponds 
are  held  by  State  in  trust  for  public  use;  Stevens  v.  Paterson,  etc., 
By.  Co.,  34  N.  J.  L.  537,  3  Am.  Bep.  271,  and  Am.  Dock  Co.  v. 
Trustees,  39  N.  J.  Eq.  412,  reaffirming  holding.  Cited,  arguendo,  in 
County  of  St  Clair  v.  Lovingston,  23  WalL  68,  23  L.  63,  the  shores 
of  navigable  waters  and  soil  thereunder  were  not  granted  to  the 
United  States  by  the^  Constitution,  but  were  reserved  to  the  States 
respectively;  Manchester  v.  Massachusetts,  139  U.  S.  260,  35  L.  165, 
11  S.  Ct  563,  afflrming  S.  0..  152  Mass.  244,  23  Am.  St  Bep.  832,  25 
N.  B.  117,  9  L.  B.  A.  242,  where  power  of  Massachusetts  to  regulate 
fisheries  in  Buzzard's  bay  is  admitted;  Austin  v.  Butland  By.  Co., 
21  Blatchf.  363,  17  Fed.  470,  in  explaining  rights  of  riparian  owners 
in  respect  to  erecting  docks  In  Lake  Champlain;  State  v.  Illinois 
Gent  By.  Co.,  88  Fed.  755,  as  authority  for  holding  State  of  Illinois 
owner  of  soil  covered  by  waters  of  Lake  Michigan;  Pacific  €kui  Imp. 
Co.  V.  EUert  64  F^  436,  and  Benwick  v.  D.  Jb  U.  W.  B.  Co.,  ^  Iowa, 
869,  holding  it  competent  for  State  to  provide  that  railway  should 
not  appropriate  land  between  high  and  low-water  mark  without 
giving  compensation  to  riparian  owner;  Commonwealth  v.  Bailey, 
18  Allen,  542,  leglslatnre  has  power  to  prescribe  regulations  for 
taking  of  clams  from  their  beds;  Hickey  t.  Hazard,  3  Mo.  App.  484, 
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one  haying  staked  off  unappropriated  ice  on  navigable  river,  and 
having  expended  money  to  mal^e  it  valuable  as  a  commercial  com- 
modity, has  sufficient  possession  to  support  action  for  trespass;  Wil- 
low River  Club  v.  Wade,  100  Wis.  94,  116,  76  N.  W.  274,  281,  42  L. 
R.  A.  313,  829,  where  a  stream  navigable  in  times  of  high  water  for 
purposes  of  floating  logs,  but  at  other  times  unnavigable,  is  held 
a  navigable  stream,  and  that  one  who  keeps  within  limits  of  stream 
may  exercise  right  of  fishing  without  being  guilty  of  trespass.  See 
notes,  16  Am.  Rep.  627,  28  Am.  St  Rep.  838,  and  68  Am.  St  Rep. 
298,  the  two  latter  being  extended  monographic  notes  reviewing  the 
authorities. 

16  How.  488-461,  14  L.  761,  FOLBY  T.  HARRISON. 

Land  grants. —  Act  of  Congress  of  1841,  declaring  there  shall  be 
granted  to  each  State  a  certain  amount  of  land,  did  not  convey  the 
fee  to  any  lands  whatever,  but  left  United  States  land  system  in 
full  operation  so  as  to  prevent  conflicting  entries,  and  patentee  of 
the  United  States  has  the  legal  title  rather  than  the  State's  grantee, 
pp.  447,  461. 

Cited  and  applied  in  Godwin  v.  Davis,  74  Miss.  744,  21  So.  764, 
holding  title  to  these  lands  vested  in  State  on  selection,  by  its 
direction,  of  lands  subject  to  location  under  the  act;  Sbepley  v. 
Cowan,  91  U.  S.  833,  23  L.  426,  affirming  S.  C,  62  Mo.  670,  where 
settler  sought  to  acquire  a  right  of  pre-emption  before  State  sought 
to  select  lands  under  grant  settlers  acquired  better  right  to  prem- 
ises. Cited,  arguendo,  Sanger  v.  Sargent  8  Sawy.  94,  F.  C.  12,319, 
in  discussion  as  to  when  right  of  railroad  company  attaches  to  land 
granted  to  aid  in  constru'ctiop  of  road;  Hannibal,  etc.,  Ry.  Co.  v. 
Smith,  41  Mo.  884,  and  Klein  v.  Argenbright  26  Iowa,  496,  with- 
out particular  application.  Explained,  McNee  v.  Donahue,  142  U. 
S.  691,  36  L.  1124,  12  a  Ct  212. 

Distinguished  in  Doll  v.  Meador,  16  CaL  814,  and  Van  Valken- 
burg  V.  McCloud,  21  CaL  336,  holding  under  last  clause  of  act  as 
to  new  States,  act  operates  as  a  present  grant  Immediately  on  their 
admission  to  the  Union;  to  the  same  effect  are  Higglns  v.  Houghton, 
26  CaL  266,  and  Sherman  v.  Buick,  46  CaL  668,  both  cases  holding 
further,  that  title  of  State  under  act  of  1863  to  sections  16  and  86 
of  public  lands  vested  absolutely  upon  the  survey  thereof. 

Judgment  rendered  by  special  tribunal  created  by  Congress,  as 
by  the  commissioner  of  the  general  land  office  under  act  of  1846, 
when  no  provision  Is  made  for  appeal  to  any  other  Jurisdiction, 
is  final  and  conclusive  as  to  matters  decided,  p.  448. 

Cited  and  applied  in  Rubber  Co.  t.  Goodyear,  9  WaU.  798,  19  L. 
669,  afllrmlng  S.  C,  2  Cliff.  876,  F.  C.  6,688,  and  Am.  Wood  Oo.  t. 
Glens  Falls  Co.,  8  Blatchf.  616,  F.  C.  821,  where  decision  of  com* 
missioner  of  patents  as  to  matters  reserved  to  him  was  held  final; 
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United  States  r.  California  Land  Co.,  148  U.  8.  44,  87  L.  860,  18 
S.  Gt  463,  when  fnll  Jurisdiction  over  a  subject  in  wliich  United 
States  is  interested  is  delegated  to  officer  or  tribunal  by  statute,  his 
or  its  determination  within  limit  of  his  authority  is  conclusive  in 
absence  of  fraud;  In  re  Day,  27  Fed.  680,  holding  decision  of  com- 
missioner of  emigration  as  to  whether  an  emigrant  is  likely  to 
become  a  public  charge,  cannot  be  reviewed  on  habeas  corpus; 
Smiley  t.  Sampson,  1  Neb.  70,  where  decision  of  register  and  re- 
ceiver of  land  office  as  to  questions  of  settlement  and  improvement 
between  different  pre-emption  claimants,  was  held  conclusive.  Oited, 
arguendo,  in  Den  v.  Hoboken  Land  Go.,  18  How.  284,  15  L.  878,  as 
authority  for  holding,  acts  of  executive  officers,  done  under  author- 
ity of  Congress,  in  determining  claims  to  land  by  inhabitants  of 
ceded  territory,  are  conclusive;  Caldwell  v.  Wilson,  121  N.  C.  454,  28 
S.  E.  656,  in  determining  what  constitutes  "due  process  of  law.** 
Cited,  without  particular  application,  in  Wiggins  v.  Guier,  18  La. 
Ann.  859. 

Modified  in  United  States  r.  Doherty^  27  Fed.  782,  holding  acts 
of  special  tribunals  may  be  reviewed  collaterally  as  respects  their 
jurisdiction  and  as  regards  acts  in  excess  of  power. 

Miscellaneous. —  Cited  incidentally  in  Stimson  Land  Co.  t.  Hol- 
Uster,  75  Fed.  945,  and  Diller  v.  Hawley,  81  Fed.  654,  48  U.  S.  App. 
470,  the  latter  holding  the  secretary  of  interior,  acting  alone,  may 
review  a  Judgment  of  the  commissioner  of  land  office  as  to  an  entry 
in  a  local  land  office,  and  if  it  appears  fraudulent,  may  cancel  same; 
this  doctrine  is  apparently  opposed  to  the  ruling  in  the  former 
case.  Cited  in  Keman  v.  Griffith,  27  CaL  89,  and  Gaston  T.  Stott 
5  Or.  57,  but  apparently  erroneously. 

15  How.  451-467,  14  L.  768,  CORNING  T.  TBOY  IRON  AND  NAIL 
FACTOBT. 

Appeal  and  error. —  Defendant  cannot  appeal  from  decree  in  his 
favor  because  Judge  has  given  no  reasons,  or  recited  insufficient  ones 
for  a  Judgment  admitted  by  appellant  to  be  correct,  p.  465. 

Cited  and  relied  upon  in  Gaston  v.  Gaston,  54  Miss.  514,  holding 
complainant  cannot  appeal  from  decree  in  his  favor  which  has  been 
affirmed  on  respondent's  appeaL  Cited  in  general  collection  of  au- 
thorities, in  FolhemuB  v.  Ann  Arbor  Bank,  27  Mich.  50,  holding  the 
true  subject  of  complaint  by  plaintiff  in  error  is  the  final  result 
of  the  ruling  of  court  below,  and  not  the  reasons  by  which  it  reached 
its  conclusions. 

Appeal  and  error. —  A  second  appeal  will  not  be  allowed  on  Queo> 
tions  which  were  open  to'  dispute  in  first,  p.  4fi6b 

Cited  and  followed  in  Lowell  t.  Ball  A  Co.,  68  Tex.  667,  holdliig 
no  appeal  lies  from  Judgment  of  District  Court  rendered  in  me* 
cordance  with  mandate  of  Supreme  Court  Approved,  without 
special  application,  in  Bums  v.  Ledbetter,  66  Tez.  288,  but  holding 
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farther  rule  is  not  inflexible  In  Texas;  Mutual  Reserve  Assn.  t. 
Beatty,  93  Fed.  754,  where  case  has  been  before  an  appellate  court, 
and  reversed,  the  decision  becomes  the  law  of  the  case,  and  same 
questions  will  not  be  again  reviewed  on  subsequent  appeal. 

Modified  in  Balch  v.  Haas,  73  Fed.  976,  36  U.  S.  App.  693,  hold- 
ing on  second  writ  of  error  appellate  court  Is  not  bound  upon  points 
which  might  have  been  raised  on  first  appeal,  but  were  not 

Appeal  and  error. —  Until  court  below  has  acted  on  mandate  of 
Supreme  CSonrt,  there  Is  nothing  to  base  a  second  appeal  upon,  p. 
466. 

Cited  and  applied  in  Roberts  v.  Cooper,  20  How.  481,  15  L.  974, 
and  Tyler  ▼.  Magnire,  17  WalL  284,  21  L.  588,  in  holding  second  writ 
of  error  brings  up  for  revision  nothing  but  proceedings  subsequent 
to  mandate  of  Supreme  Court;  to  same  effect  are  Supervisors  v. 
Kennicott,  94  U.  S.  499,  24  L.  260,  Gaines  v.  Rugg,  148  U.  S.  242f, 
87  L.  487,  18  S.  Ct  616,  Republican  Min.  Co.  v.  Tyler  Min.  Co.. 
79  Fed.  785,  48  U.  S.  App.  218,  and  Dodge  v.  Gaylord,  58  Ind.  369, 
where  rule  is  appUed  to  appeal  in  State  court  Cited  in  Sander- 
son V.  Sanderson,  20  Fla.  299,  as  containing  discussion  upon  general 
subject  of  extent  to  which  a  case  is  to  be  reviewed  upon  second 
appeaL 

15  How.  467-494,  14  L.  775,  UNITED  8TATB8  T.  DAWSON. 

Criminal  law  —  United  States. —  A  crime  committed  against  the 
laws  of  the  United  States,  beyond  the  limits  of  a  State,  is  not  local, 
and  may  be  tried  at  such  place  as  Congress  may  designate,  p.  488. 

Cited  and  applied  in  Jones  v.  United  States,  137  U.  8.  211,  84 
L.  695,  11  S.  Ct  88,  where  court  holds  an  offense  committed  on  a 
guano  Island  appertaining  to  the  United  States,  may  be  tried  In 
United  States  court  for  district  into  which  offender  is  first  brought; 
Cook  V.  United  States,  138  U.  S.  181,  182,  84  L.  918,  11  S.  Ct  274, 
275,  where  rule  was  applied  to  an  offense  committed  in  **  No  Man's 
Land,*'  a  part  of  the  Indian  Territory.  Cited,  arguendo,  in  United 
States  T.  Jackalow,  1  Black,  486,  17  L.  226,  where  necessary  allega- 
tions to  show  United  States  Circuit  Court  has  Jurisdiction  of  an 
offense  not  committed  within  its  district,  are  stated;  United  States 
V.  Mays,  1  Idaho,  766. 

Distinguished  in  United  States  t«  Peterson,  64  F^  147,  where 
offense  was  committed  on  that  part  of  Lake  Huron  lying  within 
State  of  Michigan,  the  United  States  District  Court  for  WlsconsiQ 
had  no  Jurisdiction  of  indictment 

Ckmstitatlonal  law. —  The  sixth  amendment,  req^eetlng  the  place 
et  trial  of  criminal  offMiset*  applies  only  to  crimes  committed  within 
a  8tate»  p.  487. 

This  Oirooit  Oonrt  for  Arkansas  having  power  to  try  offenses 
committed  in  Indian  Territory,  the  act  of  1851»  dividinf  the  district, 
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did  not  take  away  the  power  of  court  for  eastern  district  of  Ar- 
kansas to  try  an  offense  committed  within  the  Indian  country  In 
the  newly  created  western  district,  the  indictment  for  which  was 
pending  in  the  original  court  at  the  time  of  the  division,  p.  488. 

Gited  and  principle  applied  in  United  States  v.  Maxon,  5  Blatchf . 
802,  F.  0.  16,748,  and  Culver  v.  Woodruff  County,  5  Dill.  393,  F.  O. 
8,4G9,  holding  under  sixth  amendment  to  Constitution,  a«  accused 
must  be  tried  in  district  in  which  he  resided  at  time  of  committing 
offense;  Bx  parte  Kyle,  67  Fed.  308,  holding,  when  Jurisdiction  of 
Cherokee  court  has  once  attached,  in  case  where  citizen  of  that 
country  is  charged  with  lasoeny,  it  is  not  divested  on  such  citizen 
becoming  naturalized  as  citizen  of  United  States;  Trapler  v.  Waldo, 
16  S.  O.  285,  after  jurisdiction  of  court  vests  it  cannot  be  divested 
by  subsequent  events.  Cited  in  Bx  parte  Crow  Dog,  109  U.  S.  559, 
27  li.  1032,  3  S.  Ct.  398,  and  United  States  v.  Monte,  3  N.  Mex.  128, 
8  Pac.  47,  where  court  holds  territorial  District  Courts  for  pur- 
poses of  United  States  cases  possess  all  the  Jurisdiction  of  the 
Circuit  and  District  Courts  of  the  United  States;  People  v.  Stokes. 
103  Cal.  195,  42  Am.  St  Rep.  104,  37  Pac.  208,  where  court  holds 
newly-created  county  has  jurisdiction  of  defendant  charged  with 
offense  committed  prior  to  creation  of  county,  but  upon  territory 
within  Its  boundary  lines;  Riddle  v.  Reese,  53  S.  C.  202,  31  S.  B. 
224.  where  court  held  it  within  power  of  legislature  to  divest  a 
court  of  jurisdiction  previously  acquired.  Cited,  without  special 
application,  in  Commonwealth  t.  Gay,  153  Mass.  214,  26  N.  B.  572. 

Miscellaneous. —  Cited  incidentally  in  Beekman  v.  Hudson  River 
Ry.  Co.,  86  Fed.  S. 

16  How,  494-626,  14  L.  787.  KBARNBY  v.  TAYLOR. 

BetroaetlTe  laws. —  Where  courts  have  decided  that  the  practice 
of  giving  deeds  of  land  sold  by  order  of  courts  to  parties  other  than 
actual  bidders  is  irregular.  It  is  within  power  of  legislature  to  enact 
laws  curing  defects  in  title  due  to  such  practice,  p.  617. 

Cited  and  applied  in  Randall  v.  Kreiger,  23  Wall.  149,  23  L.  126, 
where  act  of  legislature  was  held  to  cure  defective  acknowledgment 
of  power  of  attorney  and  to  give  validity  to  deed  given  under  same; 
Weed  T.  Donovan,  114  Mass.  183,  holding  legislature  can  confirm 
deed  made  by  executor,  when  sole  objection  to  efficacy  is  that 
grantor  had  not  been  so  appointed  as  to  authorize  him  to  execute 
power  of  sale  conferred  by  will;  Huffman  v.  Alderson,  9  W.  Va.  627, 
in  construing  statute  permitting  period  of  civil  war  to  be  de- 
ducted from  operation  of  statute  of  limitations.  Cited  In  Johnson 
T.  Taylor,  00  Tex.  869,  without  special  application;  Drehman  y. 
Stifle,  8  WalL  608,  19  L.  610,  as  authority  for  holding  State  legto- 
latorea  may  pass  retroactive  laws;  Norrls  r.  Thompson,  19  N«  J. 
Bq.  816,  in  discussion  as  to  constitutionality  of  statutes  altering 
law  of  descents  and  entaUmenta. 
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Distinguished  in  Maxwell  y.  Goetscbius,  40  N.  J.  L.  891,  29  Am. 
Rep.  248,  where  act  of  legislature  purporting  to  validate  a  sale  made 
by  a  court  having  no  jurisdiction,  was  held  nugatory;  Forster  v. 
Forster,  129  Mass.  565,  holding  law  unconstitutional  which  made 
valid  tax  sale  previously  held  void  by  courts  because  or  defect 
In  notice. 

Judicial  sales  are  not  invalidated  ftom  the  mere  fact  that  the 
successful  bidder  was  a  company  whose  members  might  have  bid 
separately  and  in  connection  with  one  another,  had  it  not  been 
for  the  association,  p.  520. 

Oited  and  applied  in  Thames  v.  Miller,  2  Woods,  568,  F.  a  18,800, 
holding  sale  will  not  be  set  aside  because  several  execution  cred- 
itors combined  to  bid  off  property,  when  it  appeared  property 
was  bid  off  for  its  full  value;  Terbell  v.  Lee,  40  Fed.  42,  and  Hop- 
kins T.  Bnsign,  122  N.  Y.  150,  25  N.  B.  807,  9  L.  B.  A.  738,  and  n., 
where  agreement  between  purchasers  at  sale  was  held  to  be  legiti- 
mate; United  States  v.  Addyston  Co.,  85  Fed.  298,  54  U.  S.  App. 
764,  where  an  agreement  not  to  bid  against  each  other  at  a  public 
letting  was  held  void;  Smith  v.  Ullman,  58  Md.  190,  42  Am.  Rep. 
881,  the  mere  uniting  together  in  good  faith  of  parties  for  purpose 
of  purchasing  property  at  public  auction,  is  neither  contrary  to 
law  nor  morals.  Cited,  arguendo,  dissenting  opinion,  in  Stryker  v. 
Vanderbllt,  25  N.  J.  L.  502.  See  note  on  '* Auction  Sales,"  96  Am. 
Dec.  270,  where  authorities  are  collected  and  reviewed. 

Distinguished  in  Hyer  v.  Richmond  Go.,  168  U.  8.  478,  42  L.  549, 
18  8.  Ot  117,  where  it  was  alleged  Improper  methods  were  used 
by  different  corporations  to  secure  a  franchise. 

Aactioneer  cannot  be  purchaser  or  Interested  In  purchase  of 
property  which  he  Is  selling,  p.  523. 

Distinguished  In  Dupuy  v.  Delaware  Go.,  68  Fed.  684,  where  auc- 
tioneer had  interest  as  seller,  not  as  purchaser. 

16  How.  525-^^  14  L.  800,  DBLAURIBRB  v.  BMISON. 

Statutory  oonstructioii. —  The  acts  of  Congress  relating  to  land 
claims  in  Missouri,  under  Spanish  concessions,  reviewed  and  con- 
strued, pp.  535-538. 

This  case  has  not  been  cited. 

16  How.  589-546,  14  L.  805,  ADAMS  v.  OTTBRBACK. 

Bills  and  notes. — Notice  given  the  indorser  of  a  promissory  note 
of  its  non-payment  four  days  after  it  became  due  Is  not  In  tlUMb 
^646. 

Oltsd  to  this  point  in  Carey,  etc.  Lumber  Co.  v.  Bank,  86  Tsol 
800,  801,  24  8.  W.  260,  protest  must  be  made  on  last  day  of  gmea. 

Customs  and  usage. —  To  constitute  a  usage,  a  practice  must  be 
Id  vogue  generally  at  a  particular  place,  p.  545. 
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Cited  and  principle  followed  in  Chesapeake  Bank  ▼.  Swain,  29  Md. 
501.  to  establish  usage,  it  must  be  shown  custom  was  well  estab- 
lished, uniform,  general  and  notorious;  Luce  y.  Dorchester  Ins. 
Co.,  105  Mass.  802,  7  Am.  Rep.  525,  where  evidence  of  practice  oj 
Insurance  company  to  charge  extra  premiums  upon  unoccupied 
dwellings  was  held  inadmissible  without  proof  of  plaintiff's  knowl- 
edge thereof;  Pevey  ▼.  Schulenburg,  83  Minn.  47,  21  N.  W.  845, 
where  erldence  that  peculiar  practice  had  been  adopted  by  certain 
business  house,  was  held  insufficient  to  constitute  the  usage  a  local 
or  particular  custom;  Burbridge  t.  Gumbel,  72  Miss.  879,  16  So.  793, 
and  when  custom  is  general  in  a  particular  business,  it  will  be  pre- 
sumed that  obligations  touching  the  business  wete  assumed  with 
feference  thereto;  Grissom  v.  Commercial  Bank,  87  Tenn.  854,  10 
▲m.  St.  Rep.  672,  10  8.  W.  776,  holding  custom  of  bank  to  be  bind- 
ing, must  be  general  as  to  place,  and  not  confined  to  any  particular 
bank. 

Distinguished  in  Norris  y.  Fowler,  87  N.  C.  11,  where  evidence 
of  usage  of  one  in  conducting  his  business,  where  known  to  party 
dealing  with  him,  was  held  competent  evidence  to  show  terms  of 
contract  between  them. 

Costoms  and  usages. —  Four  instances  in  two  years,  of  notice  of 
non-payment  of  promissory  note  being  given  Indorser  on  Monday, 
when  same  f^  due  on  Sunday,  is  not  sufficient  evidence  of  a  usage 
to  change  general  rule  that  such  notice  must  be  glyen  on  Satur- 
day, p.  546. 

Cited  and  applied  in  Herring  t.  Skaggs»  73  Ala.  454,  a  usage  can- 
not be  proved  by  showing  It  was  observed  in  a  few.  particular 
instances  of  dealing.  Cited,  arguendo,  in  Adams  v.  Manufacturers' 
Ins.  Co.,  17  Fed.  638,  holding  usage  among  insurance  brokers  in 
order  to  bind  insured,  must  be  known  by  him;  Citizens'  Bank  v. 
Third  Nat  Bank,  19  Ind.  App.  79,  49  N.  B.  175,  usage  can  only  regu- 
late the  manner  of  perfonnance  of  required  acts;  it  cannot  excuse 
non-performance.    See  note,  18  Am.  Rep.  207. 

15  How.  646-660,  14  L.  809,  LIVINGSTON  v.  WOODWORTH. 

Appeal  and  error. —  An  objection  to  the  loinder  of  an  assignor 
with  an  assignee  as  complainant  in  a  bill,  cannot  be  taken  for  first 
time  in  appellate  court,  p.  557. 

Cited  In  Yaiden  v.  Stubblefield,  28  Gratt  167,  where  American 
rule  as  to  effect  of  failure  to  take  objection  at  proi»er  time  to  mis- 
Joinder  of  parties  In  equity  is  stated. 

Aooomit  —  Sqnitj. —  Defendant  having  consented  to  a  decree  or- 
dering an  account  taken  of  gains  and  profits,  according  to  prayer 
of  bin,  li  not  precluded  from  objecting  to  account  upon  ground  that 
It  went  bejond  order,  p.  668L 
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Patonts. —  Equity  cannot  glre  a  decree  for  prospective  profits, 
which  the  infringer  by  diligence  might  have  secured,  by  way  of 
damages,  or  as  a  punishment  for  infringement,  p.  559. 

This  rule  is  approved  in  the  following:  Boot  v.  Bailway  Co^  105 
U.  8.  208,  26  L.  980,  and  Goodyear  y.  Allyn,  6  Blatchf .  ZQ,  F.  O. 
5,555,  holding,  in  suit  in  equity  for  infringement  of  patent,  plaintiff 
cannot  reoover  damages.  Approved,  arguendo,  in  Blisabeth  y.  Pave- 
ment Ck>.,  97  U.  8. 139,  24  L.  1006. 

Distinguished  in  Magic  Ruffle  Go.  v.  Blm  Oity  Ck>.,  18  Blatchf. 
157,  F.  0. 8,949,  on  statutory  grounds. 

Patently— If easure  of  damages  in  equity  for  infringement  of 
patent,  is  actual  gains  and  profits  acquired  by  infringer,  p.  560. 

Oited  approvingly  and  principle  followed  in  Dean  v.  Mason,  20 
How.  208,  15  L.  878,  holding  no  account  should  be  taken  of  profits 
infringer  might  have  made  by  exercise  of  reasonable  diligence; 
Rubber  Oo.  v.  Goodyear,  9  Wall.  802,  19  L.  570,  and  Birdsall  v. 
Coolidge,  98  U.  8.  70,  28  L.  806,  but  holding  in  action  at  hiw,  court 
may  enter  Judgment  on  verdict  for  any  sum  not  exceeding  three 
dmes  the  amount  awarded  by  verdict;  Dobson  v.  Hartford  Carpet 
Go.,  114  U.  8.  445,  29  L.  179.  5  S.  Gt  948,  where  court  held  it  error 
to  allow  damages  for  infringement  when  there  was  no  evidence 
to  show  value  had  been  added  to  article  sold,  because  of  using 
patented  design;  Tilghman  v.  Proctor,  125  U.  8.  144,  81  L.  666,  8 
8.  Gt  898,  Garew  v.  Boston  Blastic  Co.,  8  GllfT.  869,  F.  G.  2,397, 
Perry  v.  Goming,  6  Blatchf.  136,  F.  G.  11,003,  and  Burdett  v.  Bstey. 
19  Bhitchf.  5,  8  Fed.  570.  Approved,  arguendo,  in  Root  v.  Railway 
Go.,  105  U.  8.  194,  26  L.  977,  where  jurisdiction  of  courts  of  equity 
to  afford  relief  for  infringement  of  patents  is  discussed;  Greamer 
v.'^wers,  85  Fed.  207,  holding  rule  of  damages  depends  somewhat 
on  dicumstances  of  each  case.  Gited,  without  particuhir  applica- 
tion, in  8ayle8  v.  Richmond  Go.,  8  Hughes,  177,  F.  C.  12,424. 

Miscellaneous.— Brroneously  cited  in  Wellings  v.  La  Ban,  85  Fed. 
804.    atad  tncklentaHy  la  Holt  ▼.  BUvcr,  160  Mass.  466^  48  K.  B. 
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RULE  NO.  63. 


1st.  In  all  cases  where  a  writ  of  error  or  an 
appeal  shall  be  brought  to  this  court  from  any 
judgment  or  decree  rendered  thirty  days  before 
the  commencement  of  the  term,  it  shall  be  the 
duty  of  the  plaintiff  in  error  or  appellant,  as 
the  case  may  be,  to  docket  the  cause,  and  file 
the  record  thereof  with  the  clerk  of  this  court 
within  the  first  six  days  of  the  term;  and  if  the 
writ  of  error  or  appeal  shall  be  brought  from  a 
judgment  or  decree  rendered  less  than  thirty 
days  before  the  commencement  of  the  term,  it 
shall  be  the  duty  of  the  plaintiff  in  error  or 
appellant  to  docket  the  cause  and  file  the  record 
thereof  with  the  clerk  of  this  court,  within  the 
first  thirty  days  of  the  term ;  and  if  the  plaintiff 
in  error  or  appellant  shall  fail  to  comply  wfth 
this  rule,  the  defendant  in  error  or  appellee 
may  have  the  cause  docketed  and  dismissed 
upon  producing  a  certificate  from  the  clerk  of 
the  court  wherein  the  judgment  or  decree  was 
rendered,  stating  the  cause,  and  certifying  that 


such  writ  of  error  or  appeal  has  been  duly  sued 
out  and  allowed. 

And  in  no  case  shall  the  plaintiff  in  error  or 
appellant  be  entitled  to  docket  the  cause  and 
file  the  record  after  the  same  shall  have  been 
docketed  and  dismissed  under  this  rule,  unless 
by  order  of  the  court  or  consent  of  Uie  opposite 
party. 

2d.  But  the  defendant  in  error  or  appellee 
may,  at  his  option,  docket  the  case  and  file  a 
copy  of  the  record  with  the  clerk  of  the  court; 
and  if  the  case  is  docketed  and  a  copy  of  the 
record  filed  with  the  clerk  of  this  court,  by 
either  party,  within  the  periods  of  time  above 
limited  and  prescribed  by  this  rule,  the  case 
shall  stand  for  argument  at  the  term. 

3d.  In  all  cases  where  the  period  of  thirty 
days  is  mentioned  in  this  rule,  it  shall  be  ex- 
tended to  sixty  days  in  writs  of  error  and  ap- 
peals from  Galifomia,  Oregon,  Washingtoat 
New  Mexico,  and  Utah. 


THE  DE0IS10]S"S 


OF  THB 


Supreme  Court  of  tbe  United  States, 


▲T 


DECEMBER  TERM,  1853. 


JOHN  H.  LEWIS,  AppeUanty 

V. 

SARAH  DARUNU. 

Chancery  practice — necessary  parties— case  re- 
manded from  appeUate  court  with  leave  to 
add — pleading — where  real  estate  will  be 
charged  with  legacies  without  reference  to 
personal — relief  granted  when  land  Ues  out 
of  state. 

Where  a  bill  In  chancery  was  filed  by  a  legatee 
against  the  person  who  had  married  the  daiighter 
and  residuary  devisee  of  the  testator  (there  having 
been  no  administration  In  the  United  States  upon 
the  estate),  this  daughter,  or  her  representatives  if 
she  were  dead,  ought  to  have  been  made  a  party 
defendant. 

But  if  the  complainant  appears  to  be  entitled  to 
relief,  the  court  will  allow  the  bill  to  be  amended, 
and  even  if  It  be  an  appeal,  will  remand  the  case  for 
this  purpose. 

Where  the  will,  by  construction,  shows  an  Inten- 
tion to  charge  the  real  estate  with  the  payment  of 
a  legacy,  it  Is  not  necessary  to  aver  in  the  bill  a 
deficiency  of  personal  assets. 

The  real  estate  will  be  charged  with  the  payment 
of  legacies,  where  a  testator  gives  several '  leg- 
acies, and  then,  without  creating  an  express  trust 
to  pay  them,  makes  a  general  residuary  dispo- 
sition of  the  whole  estate,  blending  tbe  realty 
and  personalty  together  In  one  fund.  This  Is  an 
exception  to  the  general  rule  that  the  personal 
estate  is  the  first  fund  for  the  payment  of  debts  and 
legacies. 

WTiere  It  appears,  by  the  admissions  and  proofs, 
that  the  defendant  has  substantially  under  his  con- 
trol a  large  prop  ty  of  the  testator  which  he  In- 
tended to  charge  with  the  payment  of  the  lej^acy  In 
question,  the  complainant  Is  entitled  to  relief,  al- 
though the  land  lies  beyond  the  limits  of  the  state 
In  which  the  suit  is  brought. 

THIS  was  an  appeal  from  the  District  Court 
of  the  United  States  for  the  Northern  Dis- 
trict of  Alabama,  exercising  circuit  court  equi- 
ty jurisdiction,  under  the  Act  of  Congress  of 
February  19,  1831,  ch.  28  (4  Stat,  at  Large,  p. 
444). 

The  following  is  the  statement  contained  in 
the  brief  of  the  coimsel  for  the  appellant,  which 
is  adopted  by  the. court,  in  their  opinion: 

A  bill  was  filed  March  16,  1846,  by  the  ap- 
pellee against  the  appellant — alleging  that  m 
the  year  1822  one  Samuel  Betts,  a  citizen  of  the 
State  of  Connecticut,  but  transacting  business 
at  Havana,  in  the  Island  of  Cuba,  as  a  partner 

Nora. — Legacies  and  debts,  when  chargeable  on 
the  realty.     See  note  to  Wright  v.  Denn.  6  L.  ed. 
V.  S.  303 ;  and  note  to  Stump's  Ez'rs  ▼.  Deneale,  7 
!«.  ed.  U.  S.  278. 
A4  Ij.  ed. 


in  the  firm  of  P.  M.  Arredondo  &  Son,  died  at 
Havana,  leaving  a  will  in  due  form  of  law, 
proven  and  admitted  to  record  in  that  city,  by 
•which  he  bequeathed  to  the  complainant,  [*2 
Darling,  a  legacy  of  $2,600.     That  Betts  left 
but   one  child,  his  daughter  Mary,   who  has 
since  married  the  defendant  Lewis — and  that  a 
tract  of  several  himdred  thousand  acres  of  land, 
in  the  present  State  of  Florida,  was  held  and 
owned  by  the  firm,  of  which  Betts  was  a  part- 
ner.    That   by  a  decree  of  •  the   proper  court 
of   the   State   of   Florida,   Lewis,   the   defend- 
ant,   has    been    declared    entitled    to    60,000 
acres  of  this  land,  in  right  of  his  wife,  the 
daughter  of  said  Betts,  which  is  worth  more 
than  $100,000;  that  Lewis  had  also  received  a 
deed  of  conveyance  for  16,000  acres  of  land, 
valued  at  $50,000,  which  was  the  property  of 
Betts  as  a  partner  of  the  firm.  And  in  addition 
to  this,  also  received  large  sums  of  money  be- 
longing to  Betts*  estate.     The  bill  prays  that 
Exhibit  A  (a  copy  of  Betts'  will),  and  Exhibit 
B    (a  copy  of  the  answer  of  the  defendant, 
Lewis,  to  a  bill  filed  in  the  Superior  Court  of 
the  District  of  East  Florida,  in  the  now  State 
of  Florida,  by  John  Brush  "et  al."  v.  Lewis  "et 
al.'*)  be  considered  parts  of  the  bill.    And  pro- 
pounds  interrogatories   to  Lewis:     1st.  As   to 
whether  Exhibit  A  is  a  correct  copy  of  that 
which  defendant,  in  the  case  against  him  in 
Florida,  had  set  out  in  his  answer  there,  as  the 
will  of  Betts.     2d.  Whether  the  original  will 
was  in  defendant's  possession;  if  not,  why,  and 
where  it*  was,  and  was  it  admitted  to  probate  in 
Havana?    3d.  Whether  defendant  received  any 
property,  lands  or  moneys,  from  the  estate  of 
Betts,  and  if  so,  whether  it  was  the  property  of 
Betts,  individually,  or  as  a  partner  of  the  firm 
of  Arredondo  &  Son,  and  what  was  its  value? 
4th.  Whether  exhibit  B  was  a  true  copy  of  the 
answer    it    purported    to    be?      5th.   Whether 
Joseph  Fen  wick  (who  by  the  will  of  Betts  was 
appointed  executor  in  the  United  States)  did 
ever,  or  did  then,  reside  in  Alabama,  or  where 
he  then  resided?     6th.  What  the  value  of  the 
property  was,  received  by  defendant  from  Betts' 
estate;  when  was  it  received, and  what  was  the 
rate  of  interest  in  Florida  and  in  Cuba?    And 
prays  process  to  procure  full  answers  to  the  in- 
terrogatories, and  payment  of  the  legacy,  if  it 
appear  that  the  defendant  has  received  from 
Betts'  estate  enough  to  satisfy  the  complain- 
ant. 
On  page  6  of  Record,  in  complainant's  Ex- 
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hibit  A,  will  be  seen  the  appointment  of  Joseph 
Fenwick  as  the  executor  of  Betts  in  the  United 
States,  and  the  legacy  bequeathed,  as  stated  in 
the  bill.  The  residue  of  the  testator's  property, 
after  a  few  minor  dispositions,  is  devised  to  his 
only  child,  the  wife  of  the  defendant. 

Exhibit  B,  which  complainant  makes  a  part 
of  her  bill,  shows  that  the  large  tract  of  land 
mentioned  in  the  bill  did  belong  to  the  firm  of 
Arredondo  &  Son,  of  which  Betts  was  a  mem- 
ber, and  sets  out  how  Lewis,  by  marriage  with 
3*]  the  daughter,  *the  sole  heir  of  Betts,  be- 
came entitled  to  a  portion  of  it.  Lewis,  in 
that  answer,  also  states,  with  regard  to  the  15,- 
000  acres  mentioned  in  the  bill  in  this  case, 
that,  being  ignorant  of  the  true  rights  of  his 
wife,  in  the  year  1831  he  agreed  with  F.  M.  Ar- 
redondo upon  the  terms  of  a  compromise  as  to 
his  wife's  interest  in  said  lands;  by  which 
agreement  he  and  his  wife  were  to  receive  15,- 
000  acres,  as  an  undivided  portion  of  the  bal- 
ance of  the  tract,  after  certain  sales  which  had 
been  previously  made  by  Arredondo  &  Son;  and 
in  consideration  of  which,  he  and  his  wife  were 
to  relinquish  forever,  all  rights  to  any  further 
or  other  portion  of  said  land,  by  virtue  of  the 
interest  of  Samuel  Betts.  That  a  deed  was 
executed  by  said  F.  M.  Arredondo,  conveying  to 
Lewis  and  wife  15,000  acres  of  the  land,  and 
signed  and  delivered  to  Lewis  and  wife,  but 
tluit  he  and  his  wife  had  refused  to  execute  any 
deed  of  release  or  relinquishment  of  their  inter- 
est in  said  land — alleging  as  a  reason  for  not 
doing  so,  that  he  ascertained  Arredondo  had  not 
nmde  full  and  fair  representations  of  Betts'  in- 
terest in  the  land,  and  had,  either  by  mistake 
or  with  fraudulent  purpose,  made  incorrect 
statements  in  the  recitals  of  the  deed  of  the 
sales  previously  made,  and  that  he  (the  defend- 
ant) had  therefore  always  regarded  the  said 
deed  of  Arredondo  to  himself  and  wife  as  void, 
and  had  claimed  nothing  under  it  since  he  as- 
certained the  facts  above  referred  to,  and  had 
always  refused  to  carry  out  the  verbal  agree- 
ment of  the  compromise,  and  averring  Betts' 
interest  as  partner  to  the  extent  of  one  third, 
in  the  large  tract  of  land  belonging  to  the  firm 
of  Arredondo  &  Son ;  he  prays  a  decree  for  par- 
tition of  said  lands,  and  that  the  portion  to 
which  he  is  entitled  in  right  of  his  wife,  when 
established  to  the  satisfaction  of  the  coiurt,  be 
allotted  to  him  by  a  decree  to  that  effect. 

On  page  11  of  Record,  is  defendant  Lewis' 
first  answer  to  the  present  Ull,  in  which  he 
totally  denies  having  ever  received  one  cent  of 
value  from  Betts'  estate,  either  in  real,  personal 
or  mixed  property.  But  this  answer  being  ob- 
jected to  as  insufficient  and  evasive,  the  court 
below.  May  21st,  1846,  ruled  that  it  was  insuf- 
ficient— but  also  ruled,  that  the  bill  did  not 
allege  sufficient  matter  for  equitable  relief,  it 
not  showinff  that  the  executor  nad  not  paid  the 
legacy,  and  if  it  had  not  been  paid,  did  not 
show  anv  reason  for  proceeding  against  the  re- 
siduary legatee  instead  of  the  executor. 

Thereupon  the  complainant  filed  her  amended 
bill,  stating  that  ''no  one,  to  her  knowledge  or 
belief,  had  ever  taken  out  letters  testamentary 
or  of  administration  upon  the  estate  of  Betts, 
either  in  the  State  of  Alabama  or  elsewhere," 
and  "that  no  person  had  ever  paid  the  legacy, 
or  any  part  thereof,"  and  that  no  person  but 
defendant  had  ever  received  any  part  of  Betts' 
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*estate,  and  called  upon  defendant  to  state  [*4 
whether  anyone  had  taken  out  letters  upon  the 
estate. 

Defendant  then  puts  in  his  second  answer, 
stating  that  he  was  a  defendant  in  a  suit  in 
Chancery  in  Florida,  brought  against  him  and 
others  by  John  H.  Brush  and  others,  and  that 
before  the  termination  of  said  suit,  a  copy  of 
the  will  of  Betts  was  filed  by  him  as  part  of  the 
evidence  of  his  claim,  in  right  of  his  wife.  The 
original  will  was  in  Spanish,  and  he  obtained  a 
Spanish  copy  of  it  from  the  proper  depository 
in  the  City  of  Havana.  He  believed  that  a 
Spanish  copy  and  an  English  translation  were 
filed  among  the  papers  in  that  suit.  That  the 
suit  was  not  tried  in  the  regular  way — but  the 
parties  entered  into  a  covenant  or  agreement, 
which  was  put  upon  the  records  of  the  Court 
of  Florida,  and  was  by  consent,  made  the  de- 
cree of  that  court.  That  the  will  was  not  ad- 
judicated upon;  cannot  say  on  his  oath  that  the 
Exhibit  A  IS  a  correct  translation  of  the  orig- 
inal— but  it  does  not  differ  from  the  English 
copy  filed  in  the  Florida  case.  To  the  tnird 
interrogatory,  he  states  that  he  received  no 
property,  lands  or  moneys  from  the  estate  of 
Betts.  That  a  decree  in  the  Florida  case  had 
been  entered  by  consent  of  parties,  and  that  the 
decree  gave  to  his  wife  a  large  amount  of  land 
— but  there  was  no  decree  in  favor  of  him — 
and  the  decree  in  favor  of  his  wife  was  not  a 
final  one — needing  the  report  of  commissioners 
appointed  to  make  partition  of  the  land  before 
it  became  a  final  decree.  Cannot  say  what  ia 
the  value  of  the  land  decreed  to  his  wife,  be- 
cause the  decree  is  not  final,  and  awaits  the 
further  action  of  the  court.  He  admits  the  Ex- 
hibit B  to  the  bill  to  be  a  true  copy  of  the 
answer  filed  by  him  in  the  Florida  case.  States 
that  Joseph  Fenwick  did  reside  in  Alabama, 
and  believes  he  is  dead;  and  that  he  does  not 
know  or  believe  that  any  person  has  taken  out 
letters  of  administration  upon  the  estate  of 
Betts  in  the  United  States.  He  does  not  know 
whether  there  was  or  was  not  administration 
in  Cuba — and  has  no  information  on  the  sub- 
jed;  and  suggesting  the  want  of  parties,  prays 
to  be  dismissed. 

No  exception  to  this  answer  appears  on  rec- 
ord; but  on  the  23d  of  November,  1847,  the 
court  decide  the  answer  to  be  insufficient,  and 
also  that  the  bill  was  defective  in  not  alleging 
sufficient  matters  for  equitable  relief,  in  not 
showing  that  the  executors  had  not  paid  the 
legacy,  and  that  not  being  shown  in  alleging 
no  reasons  for  proceeding  against  the  residuary 
legatee  instead  of  the  executor. 

Leave  to  amend  was  granted;  but  instead  of 
so  doing  the  complainant  filed  her  replication, 
averring  the  sufficiency  of  her  bill,  the  insuf- 
ficiency of  the  answer,  and  traversing  the  state- 
ments  of  the  latter. 

*0n  November  2Sd,  1847,  the  court  be-  [*5 
low  decreed  in  favor  of  complainant,  ordering 
that  she  recover  against  the  defendant  $7,645.45, 
the  amount  of  the  legacy, 'with  interest  and 
costs,  and  ordered  execution  to  issue  accordingly. 

On  November  24th,  1847,  defendant  filed  n 
petition  for  rehearing,  alleging  error  in  the  de- 
cree; because  the  decree  in  the  Florida  case  was 
not  final,  and  he  had  not,  as  yet,  received  in 
right  of  his  wife,  or  on  his  own  account,  the 
least  benefit  from  that  decree,  nor  was  it  eer- 
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tain  .that  he  ever  would.  For  the  report  of  the 
commissioners  appointed  to  make  partition  in 
the  suit  in  Florida  had  been  objected  to  by 
some  of  the  parties,  and  set  aside  by  the  coiurt, 
and  that  another  commission  had  been  ap- 
pointed which  could  not  report  betore  the  next 
term  of  the  court,  in  June,  1848;  that  he  would, 
therefore,  under  the  decree,  have  to  pay  a  large 
sum  of  money  to  the  complainant  out  of  Ms 
own  funds,  when  he  had  received  nothing  under 
the  decree  rendered  in  favor  of  his  wife.  He 
also  states  that  in  the  case  in  Florida,  a  peti- 
tion for  leave  to  Ale  a  bill  in  the  nature  of  a 
ImiI  of  review  for  the  purpose  of  opening  the  de- 
cree in  that  court  was  then  pending  there,  and 
submits  a  decision  of  the  Supreme  Court  of  the 
State  of  Florida,  showing  that  by  the  decision 
of  that  court  and  the  Acts  of  Assembly  of 
Florida,  the  decree  directing  the  partition  of 
lands  is  not  a  final  but  an  interlocutory  decree. 

He  also  urges  that  he  should  not  be  charged 
with  the  16,000  acres  mentioned  in  the  deed 
from  Arredondo,  because  the  complainant 
makes  his  answer  in  the  Florida  case  a  part  of 
her  bill,  and  in  that  answer  it  is  shown  that 
that  deed  is  treated  as  void,  and  he  has  never 
claimed  anything  under  it,  and  that  so  far  as  it 
can  be  consider^  as  a  portion  of  his  wife's  in- 
terest in  the  estate,  it  is  wholly  merged  in  the 
decree  for  60,000  acres  in  the  suit  in  Florida. 

On  November  29th,  1848,  defendant  filed  his 
affidavit,  stating  that  since  his  petition  for  re- 
hearing, the  leave  to  file  a  bill  in  the  nature  of 
a  bill  of  review  in  the  court  of  Florida,  referred 
to  in  said  petition,  had  been  granted  in  that 
court;  that  the  bill  had  been  accordingly  filed, 
and  that  it  had  wholly  suspended  the  execution 
of  the  decree  there  obtained — ^that  he  had  an- 
swered that  bill,  and  the  same  is  at  issue.  That 
neither  himself  nor  his  wife  had  as  yet  re- 
ceived one  dollar  in  real,  personal  or  mixed 
property  from  Betts*  estate. 

On  December  2d,  1848,  the  court,  upon  argu- 
ment of  the  petition  for  rehearing,  dismissed  it, 
and  thereupon  the  defendant  prayed  an  appeal. 
Nearly  all  the  testimony  embraced  'in  the 
residue  of  the  record  appears  to  bear  upon  the 
partnership  relations  and  the  interest  of  Betts 
in  the  Florida  lands,  facts  which  are  not  dis- 
puted. 

6*]  *But  on  page  77  it  will  be  seen  that  the 
proceedings  in  a  case  in  the  court  below  be- 
tween this  appellant  and  Burr  Hubbell  Betts 
(who  is  one  of  the  legatees  in  the  will  of 
Samuel  Betts),  were  produced  in  evidence  in  the 
trial,  and  that  the  bill  in  those  proceedings, 
which  in  its  general  nature  resembles  the  pres- 
ent bill,  refers  to  a  certain  portion  of  the  prop- 
erty of  Betts  (the  deceased)  which  had  come 
into  the  hands  of  the  appellant  by  a  convey- 
ance there  referred  to  as  Exhibit  C.  That  con- 
veyance will  be  foimd  on  page  28  of  record, 
and  is  a  deed  made  by  F.  M.  Arredondo,  to  ap- 
pellant and  wife  in  1831,  stating  that  Samuel 
Betts  had  in  his  lifetime  conveyed  to  the 
grantor  certain  property  in  trust  for  creditors, 
and  the  grantees  having  obtained  from  these 
creditors  assignments  of  all  their  right  and 
claim  to  the  property,  it  was  thereby  conveyed 
to  the  grantees. 

The  first  appeal  was  not  taken  within  the 
time  specified  by  law,  and  another  appeal  was 
granted  23d  May,  1850. 
14  li.  ed. 


This  appeal,  also,  was  not  acted  upon  for  the 
reason  assigned  on  page  86,  that  a  compromise 
was  pending  between  the  parties.  In  the  mean- 
time the  case  was  docketed  and  dismissed  under 
the  rule  of  this  court,  and  accordingly  a  third 
appeal  was  granted,  and  is  now  prosecuted. 

The  case  was  argued  by  Mr.  Kevcrdy  John- 
son, and  Mr.  Reverdy  Johnson,  Jr.,  for  the  ap- 
pellant, and  by  Mr.  Butler  for  the  aj^llee. 

The  points  made  by  the  coimsel  for  the  ap- 
pellant were  the  following: 

1st.  The  bill  is  materially  defective  for  want 
of  parties;  the  wife  of  defendant,  through 
whom  alone  he  claims,  and  whose  rignt  he  rep- 
resents, being  an  essential  party  to  the  proceed- 
ings. Story's  Eq.  PL  sees.  76,  77,  137,  138,  22d 
and  62d  Rules  of  E(^.  Prac. 

2d.  Neither  the  onginal  nor  the  amended  bill 
allege  that  all  the  personal  property  (whatever 
it  was)  had  come  into  the  possession  of  the  de- 
fendant, nor  that  the  part  that  did  come  was 
sufficient  to  pay  the  legacy.  Story's  Eq.  PI. 
sees.  241,  267. 

3d.  Nor  do  they  aver  that  in  fact  there  was 
not  sufficient  personal  property  to  pay  the 
legacy.  1  Story's  Com.  Eq.  sec.  671;  Hoye  v. 
Brewer,  3  Gill  &  Johns.  153. 

4th»  The  effect  of  the  plaintiff's  replication 
being  to  admit  the  sufficiency  of  defendant's 
second  answer,  there  is  no  evidence  to  authorize 
the  decree  against  the  defendant.  Story's  Eq. 
PL  877;  6l8t  Rule  Eq.  Prac. 

6th.  If  this  be  not  the  effect  of  the  replica- 
tion, yet  the  answer  is  distinct  and  full,  and 
there  is  no  evidence  that  any  property  belong- 
ing to  the  estate  of  Samuel  Betts  ever  came 
into  the  hands  of  the  defendant,  and  he  cannot 
be  held  liable  "de  bonis  propriis."  1st  Florida 
Rep.  466,  Putnam  v.  Lewis. 

*The  points  made  by  Mr.  Butler,  for  [*7 
the  appellee,  were  the  following: 

First.  The  specific  legacy  is  charged  upon 
the  residuary  legacy  of  those  who  have  a  right 
to  take  it. 

Second.  It  is  certain  that  the  residuary  legacy 
now  capable  of  being  reduced  into^  possession 
by  the  residuary  legatee,  is  more  than  sufficient 
to  pay  off  the  specific  legacy. 

Third.  The  replication  of  the  complainant 
must  be  regarded  as  evidence  in  the  case,  as  it 
has  not  been  contradicted  by  any  direct  denial 
of  the  defendant,  but  must  be  regarded  as  a 
traverse  of  the  assumptions  of  the  answer. 
Story's  Eq.  PL  pp.  793,  794,  801,  802. 

Fourth.  Admitting  the  technical  truth  of  the 
defendant  in  his  evasive  answer,  that  the  de- 
fendant (Lewis)  has  not  received  any  property 
of  the  testator,  Samuel  Betts,  still  it  appears 
that  he  can  receive,  and  is  entitled  by  law  to 
receive,  property  more  than  sufficient  to  pay  all 
the  debts  of  the  testator  and  the  specific  legacies 
contained  in  his  will. 

Fifth.  The  defendant  having  intermeddled 
with,  and  appropriated  to  himself  an  interest 
in,  the  estate  of  Samuel  Betts,  he  cannot  exon- 
erate himself  from  liability  to  creditors  with- 
out making  some  such  disclosure  as  would  dis- 
cbarge him  under  a  plea  of  plene  administravit. 

Sixth.  The  defendant  ought  not  to  be  allowed 
to  take  any  exception  to  the  bill  of  the  com- 
plainant at  this  stage  of  the  proceedings;  if 
any  exception  could  have  been  taken  originally 
(which  the  complainant  contends  could  not), 
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such  exception  may  be  regarded  as  having  been 
waived  by  the  defendant.  Story's  Plei^.  pp. 
74,  89,  301,  302. 

Mr.  Justice  Wa3me  delivered  the  opinion  of 
the  court: 

We  have  verified  the  statement  of  the  plead- 
ings in  this  case  attached  to  the  brief  of  the 
counsel  for  the  appellant,  by  a  comparison  of 
it  with  the  record,  and  shall  adopt  it  for  the 
piu^ose  of  giving  our  judgment  upon  this  ap- 
peal. 

Upon  this  statement,  the  counsel  for  the  ap- 
pellant urges  five  grounds  for  the  reversal  of 
the  judgment. 

1.  It  is  said  that  the  bill  is  materially  de- 
fective for  want  of  parties,  that  the  wife  of  the 
appellant,  through  whom  alone  he  claims  and 
whose  rights  he  represents,  ought  to  have  been 
made  a  party. 

2.  That  there  is  no  allegation  in  the  original 
or  amended  biU,  that  all  the  personal  property 
of  the  testator  had  come  into  the  hands  of  the 
appellant,  or  that  so  much  of  it  as  he  may  have 
received,  was  sufficient  to  pay  the  legacy 
claimed  by  the  appellee,  Sarah  Darling. 

8*]  •S.  That  there  is  no  averment  in  the  bill 
that  there  was  not  sufficient  personal  property 
to  pay  the  legacy. 

4.  That  the  effect  to  the  plaintiff's  replica- 
tion being  an  admission  of  the  sufficiency  of 
the  defendant's  second  answer,  there  is  no  evi- 
dence to  authorize  the  decree  against  the  de- 
fendant. 

5*  If  this  be  not  the  effect  of  the  replication, 
yet  the  answer  is  distinct  and  full,  and  there  is 
no  evidence  that  any  property  belonging  to  the 
psfpf^  of  ^nmnel  Botts  ever  came  into  the 
hands  of  the  defendant,  and  that  he  cannot  be 
liable  de  bonis  propriis. 

We  have  given  these  points  because  they 
raise  every  objection  which  can  be  made  against 
the  judgment  of  the  court  below,  either  upon 
the  pleading  or  the  merits  of  the  case.  We 
will  discuss  them  successively. 

The  record  certainly  discloses  the  fact  that 
the  wife  of  the  appellant  has  such  an  interest 
in  the  controversy  that  no  decree  can  be  given 
which  will  not  affect  it.  She  is  the  residuary 
legatee  of  her  father,  and  all  the  property  given 
by  that  clause  of  his  will  became  hers  imme- 
diately upon  his  death.  The  interest  which 
the  appellant  may  have  in  it  was  acquired  from 
his  marriage  with  her,  after  her  father's  death. 
It  is  strictly  marital,  and  the  extent  of  it  dur- 
ing the  coverture,  or  afterwards  if  he  lives 
longer  than  his  wife,  depends  upon  the  law  of 
the  sovereignty  where  tne  real  estate  may  be, 
and  so  far  as  the  personal  property  is  concerned, 
upon  the  investiture  of  it  in  the  legatee  ac- 
cording to  the  law  of  her  father's  domicil  at 
the  time  of  his  death.  Or  it  may  depend  up 
on  a  marriage  contract,  if  any  was  made.  We 
have  not  undertaken  to  say  what  that  interest 
is,  or  may  become.  We  have  only  intimated 
upon  what  it  may  depend ;  and  will  further  say, 
that  the  children,  in  the  event  of  their  mother's 
death,  may  acquire  an  interest  in  the  property, 
independently  of  their  father's  control.  If  she 
be  already  dead,  then  such  of  the  children  as 
are  sui  juris  should  be  made  parties  to  the 
plaintiff's  bill.  And  if  there  are  other  children 
still  minors,  the  court  should  have  them  made 
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parties  by  a  guardian  of  its  appointment,  ex- 
cluding their  father  from  such  an  office.  As 
the  case  stands,  it  is  not  too  late  to  amend  the 
bill  by  making  the  proper  parties.  The  rule 
in  equity,  permitting  it  to  be  done,  is  this:  that 
on  the  hearing  of  a  cause,  even  upon  an  ap- 
peal, an  order  may  be  made  for  the  cause  to 
stand  over,  with  liberty  to  the  plaintiff  to 
amend  by  adding  proper  parties,  if  it  appears 
that  the  plaintiff  is  entitled  to  relief,  but  that 
it  cannot  be  given  for  the  want  of  proper  par- 
ties. The  equity  of  the  plaintiff  is  sufficiently 
obvious  in  this  case  for  the  application  of  the 
rule.  The  proofs  in  the  case  show  that  she  has 
a  stronff  *claim  upon  the  appellant  for  the  [*9 
legacy  for  which  she  sues  him.  It  is  manifest 
that  the  legacy  has  been  made  by  the  testator 
a  charge  upon  both  the  real  and  personal  estate 
which  he  means  to  give  to  his  daughter.  It 
will  not  do,  then,  to  permit  it  to  be  defeated 
in  this  suit  by  any  mistake  or  unskillfulness  in 
pleading.  We  shall  then  reverse  the  judgment 
appealed  from,  in  conformity  with  the  first  ob- 
jection made  against  it.  But  we  will  remand 
the  cause  to  the  Circuit  Ck>urt  for  further  pro- 
ceedings, and  for  the  proper  parties  to  be  made. 

The  second  and  third  objections  are  also  ex- 
ceptions to  the  sufficiency  of  the  plaintifl^s 
pleadings.  It  is  said  that  there  are  no  aver- 
ments in  the  bill,  that  all  the  personal  property 
of  the  testator  had  come  into  the  possession  of 
the  appellant.  And  if  any  part  had  come,  that 
it  was  sufficient  to  pay  the  legacy.  And  fur- 
ther, that  the  bill  contains  no  averment  that 
there  was  not  sufficient  personal  property  to 
pay  the  legacy.  These  objections  are  made  up- 
on the  supposition  that  the  legacy,  in  this  in- 
stance, cannot  be  char|;ed  upon  the  real  estate 
of  the  testator  until  it  has  been  shown  that 
there  is  not  personal  property  enough  to  pay 
the  legacy.  That  depends  upon  the  intention, 
as  it  is  to  be  collected  from  the  residuary 
clause  of  the  testator's  will. 

It  is:  ''And  as  to  all  the  rest  and  remainder 
of  my  property,  debts,  rights  and  actions,  of 
what  kind  and  nature  soever,  that  may  belong 
or  appertain  to  me,  I  name  and  appoint  as  my 
sole  and  universal  heiress,  the  above-named 
Maria  Margaret  Betts,  my  lawful  daughter,  in 
order  that  whatever  there  may  appear  to  ap- 
pertain and  belong  unto  me,  she  may  have  and 
inherit  the  same,  with  the  blessing  of  God  and 
my  own."  The  testator's  real  and  personal 
property  are  found  blended  by  him  in  the 
clause  together.  He  leaves  to  his  daughter  all 
of  his  property,  of  every  kind,  which  may  re- 
main after  the  antecedent  bequests  and  devisee 
in  his  will  have  been  paid  and  given  to  the  ob- 
jects of  his  bounty.  His  daughter  is  to  have 
*'the  rest  and  remainder  of  his  property,  debts, 
rights  and  actions,  of  what  kind  and  nature  so- 
ever." He  had  previously,  in  the  will,  declared 
that  his  property  consisted  of  one  third  in  the 
House  established  in  this  city  under  the  firm 
of  Fernando  de  la  Maza  Arredondo  &  Son,  and 
that  it  would  appear  from  the  accounts,  books, 
and  other  papers  of  the  company.  And  he  fur- 
ther declares  that  as  both  the  debts  due  by  him 
and  to  him  will  appear  by  the  bdoks  of  the 
company,  that  he  confides  it  to  his  partners  to 
collect  and  pay  them.  His  executors  were  not 
to  have  anything  to  do  with  the  collection  and 
payment  of  his  debts. 
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Their  office  was  to  secure  any  surplus  which 
there  might  be  after  his  debts  were  paid,  and  to 
10*]  apply  it  according  to  his  will,  *in  the 
manner  required  by  the  law  of  Cuba,  where  the 
testator  was  domiciled  at  the  time  of  his  death. 
The  testator  then  appoints  an  executor  to  fulfill 
his  will  in  the  United  States,  where  he  had  no 
personal  property.  Now,  it  does  not  appear 
that  either  of  his  executors  in  Cuba  or  in  the 
United  States  ever  imdertook  to  administer  the 
testator's  estate  under  his  will.  Indeed,  the  re- 
verse is  to  be  taken  for  the  fact,  from  the 
statement  of  the  appellant.  There  can  be,  then, 
no  personal  property  of  the  testator  eo  nomine 
in  the  United  States  over  which  a  court  of 
equity  in  the  United  States  could  have  any  con- 
trol for  the  payment  of  the  legacy. 

Nor  is  this  a  suit  against  a  party,  properly 
representing  the  testator,  for  the  application  of 
his  personal  property  to  the  payment  of  the 
legacies.  Between  the  appellant  and  the  testa- 
tor there  is  no  official  privity  to  give  to  him 
any  of  those  rights  or  imposing  upon  him  any 
of  the  obligations  of  an  executorial  trust.  It  is 
a  suit  against  a  defendant  who  is  charged  with 
having  received  large  sums  of  money  for  which 
he  is  accountable,  and  which  may  be  applied 
by  a  court  of  equity  to  the  payment  of  the  leg- 
acies bequeathed  by  the  testator;  and  when 
that  has  been  done,  to  the  purposes  of  the 
residuary  clause  of  his  will.  He  is  also  charged 
with  having  under  his  control  the  real  estate 
of  the  testator  without  the  sanction  or  author- 
ity of  the  executor  who  was  appointed  to  ad- 
minister it  in  the  United  States.  The  proofs  in 
the  record  show  it  to  be  so.  In  such  a  case  such 
averments  as  are  called  for  by  the  second  and 
third  objections  are  not  necessary.  If  this  were 
not  80,  the  language  of  the  will  would  make 
such  averments  unnecessary.  The  testator  has 
made  bequests  of  money  antecedently  to  that 
clause,  without  creating  an  express  trust  to 
pay  them,  and  has  blended  the  realty  and  per- 
sonalty of  his  estate  together  in  one  fund  in 
the  residuary  clause.  That  of  itself  makes  his 
bequests  of  money  a  charge  upon  the  real  es- 
tate, excluding  from  it  the  previous  devises  of 
land  to  Fenwick,  Wallace,  and  to  John  and  Fer- 
nando Arredondo. 

The  rule  in  such  a  case  is,  that  where  a  testa- 
tor gives  several  legacies,  and  then,  without 
creating  an  express  trust  to  pay  them,  makes  a 
general  residuary  disposition  of  the  whole  es- 
tate, blending  the  realty  and  personalty  togeth- 
er in  one  fund,  the  real  estate  will  be  charged 
with  legacies,  for  in  such  a  case,  the  "residue" 
can  only  mean  what  remains  after  satisfying 
the  previous  gifts.  Hill  on  Trustees,  608.  Such 
is  the  settled  law  both  in  England  and  in  the 
United  States,  though  cases  do  not  often  oc- 
cur for  its  application.  Where  one  does  occur, 
a  legatee  may  sue  to  recover  the  legacy,  with- 
out distinguishing  in  his  bill  the  estate  into  the 
two  kinds  of  realty  and  personalty,  because  it 
11*]  *i8  the  manifest  intention  of  the  testator 
that  both  should  be  charged  with  the  payment 
of  the  money  legacies.  Nor  does  this  conflict 
at  all  with  that  principle  of  equity  jurispru- 
dence, declaring  that  generally  the  personal  es- 
tate of  the  testator  is  the  first  fund  for  the 
payment  of  debts  and  legacies.  The  rule  has 
its  exceptions,  and  this  is  one  of  them. 

Ambrey  v.  Middleton,  2  Eq.  C.  Abr.  479; 
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Hassel  v.  Hassel,  2  Dick.  626;  Brudenell  v. 
Boughton,  2  Atk.  268;  Bench  v.  Biles,  4  Madd. 
187;  Cole  v.  Turner,  4  Russ.  376;  Mirehouse. 
V.  Scaife,  2  M.  &  Cr.  695,  707,  708;  Edgell  v. 
Haywood,  3  Atk.  358;  Kidney  v.  Coussmaker, 
1  Ves.  Jr.  436;  Nichols  v.  Postlethwaite,  2  Dall. 
131;  Hassanclever  v.  Tucker,  2  Binn.  625; 
Witman  v.  Norton,  6  Binn.  396;  McLanahan  v. 
Wyant,  1  Penn.  Ill;  Adams  v.  Brackett,  6 
Met.  280;  Van  Winkle  v.  Van  Houten,  2  Green 
Ch.  172;  Downman  v.  Rust,  6  Rand.  587;  Lup- 
ton  V.  Lupton,  2  Johns.  Ch.  618,  has  been  sup- 
posed to  conflict  with  the  rule,  but  it  does 
not  do  so,  for  there  it  is  said  to  be  dependent 
upon  the  testator.  The  same  is  the  case  of 
Dudley  v.  Andrews,  in  8  Taunt.;  and  Paxson 
V.  Potts,  in  2  Green  Ch.  313,  is  a  case  in  point 
with  this  case. 

We  now  proceed  to  the  consideration  of  the 
fourth  and  fifth  objections. 

It  is  denied  in  these  points  that  there  is  any 
evidence  to  authorize  a  decree  in  favor  of  the 
plaintiff,  even  if  her  bill  had  proper  parties. 
We  think  differently.  The  appellant  is  charged 
in  the  bill  with  having  obtained  a  decree  in  a 
court  in  Florida,  in  behalf  of  his  wife,  for  60,- 
000  acres  of  land,  it  being  the  real  estate  of  her 
father,  and  that  it  was  worth  more  than  $100,- 
000.  He  is  also  charged  with  having  received 
large  sums  of  money  of  the  estate  of  the  testa- 
tor, and  that  he  has  refused  to  pay  the  plain- 
tiff's legacy.  He  is  not  charged  witH  having 
received  the  money  eo  nomine  as  the  personal 
estate  left  by  the  testator,  but  as  money  re- 
ceived for  which  he  is  accountable  to  the  es- 
tate. The  difference  between  the  two  is  obvi- 
ous. He  answers  that  he  had  not  received  as 
yet,  of  the  estate  of  the  testator,  one  cent  of 
value.  And  when  he  answers  concerning  the 
real  estate,  he  does  not  deny,  but  admits  that 
he  had  obtained  a  decree  in  the  State  of  Florida 
for  the  land  of  the  testator.  His  answers  are 
made  with  such  reserve  that  they  must  be  con- 
sidered as  having  been  meant  to  keep  from  the 
plaintiff  the  discovery  of  what  her  bill  seeks  to 
obtain.  The  natural  and  candid  reply  of  the 
appellant,  from  his  unofiicial  connection  with 
the  testator's  estate,  should  have  been  a  disclo- 
sure of  the  condition  of  the  real  estate  of  the 
testator — what  had  been  done  with  it  by  him- 
self; what  contracts  had  been  made  by  himself 
in  respect  to  it,  whether  any  arrangement 
*or  bargain  had  been  made  for  the  sale  [*12 
of  any  part  of  it;  whether  any  money  had  been 
received  on  account  of  it,  or  was  to  be  paid  to 
him.  He  should  have  made  also  a  frank  dis- 
closure how  the  personal  estate  of  the  testator 
had  been  administered  by  the  parties  and  ex- 
ecutors of  the  testator,  if  they  had  administered 
it  at  all,  and  how  and  to  what  extent  he  had 
received,  or  arranged  to  receive  it,  as  a  part  of 
his  wife's  interest  in  her  father's  estate. 

This  admission  is  found  in  his  petition  for  a 
rehearing  of  this  cause.  In  that  he  says  that 
he  has  obtained  a  decree  in  the  court  of  Florida, 
in  behalf  of  his  wife,  for  62,000  acres  of  the 
grant  of  land  which  had  been  made  in  1817, 
to  Arredondo  &  Son,  containing  289,645  5-7 
acres,  of  which  the  testator  owned  one  third — 
that  the  grant  had  been  confirmed  and  held  to 
be  valid  by  the  Supreme  Court  of  the  United 
States;  and  that  the  grant  had  been  located 
and  surveyed  under  the  authority  of  the  gov- 
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ernment  of  the  United  States.  Now,  it  does  not 
matter,  for  the  purposes  of  this  case  (the 
ownerships  of  the  testators  to  one  third  of  that 
grant  having  been  admitted  and  proved),  that 
the  writ  of  partition  obtained  for  it  by  the  ap- 
pellant in  Florida  is  only  interlocutory,  in  the 
sense  that  it  is  not  final  until  the  partition 
shall  be  made  and  returned  to  the  court.  The 
ownership  of  the  land  is  determined  by  the  de- 
cree of  the  Supreme  Court  of  the  United  States, 
and  the  testator's  legacies  have  been  made  by 
him  a  charge  upon  it.  The  ownership  of  the 
testator  of  a  part  of  that  land  cannot  be  af- 
fected by  any  proceedings,  finished  or  unfin- 
ished, in  the  coiirts  of  Florida. 

Further,  there  is  proof  in  the  record  that  the 
appellant  has  received  for  himself  and  his  wife 
from  Fernando  M.  Arredondo  a  conveyance  for 
certain  property  which  Betts,  the  testator,  had 
conveyed  to  Arredondo  and  others  in  trust  for 
the  payment  of  simdry  debts  due  at  its  date  by 
the  testator.  Lewis,  the  appellant,  obtains  for 
his  wife  and  for  himself  assignments  from  the 
creditors  of  the  testator  of  their  demands,  and 
takes  a  reconveyance  of  the  property.  What 
that  property  is,  does  not  appear,  out  whatever 
it  may  be  it  is  liable  as  well  as  the  rest  of  the 
testator's  property,  for  the  payment  of  the 
legacy.  Again,  the  appellant  admits,  and  the 
proof  is  t^t  he  negotiated  with  the  partners 
of  the  .testators,  for  a  conveyance  of  that 
portion  of  the  Arredondo  grant  which  was 
conveyed  to  the  testator  in  Mhalf  of  his  wife. 
It  appears  to  have  been  made  by  Arredondo, 
but  not  to  the  extent  of  the  testator's  in- 
terest. On  that  accoimt  he  rejected  the  deed 
tendered  to  him,  and  afterward  obtained  from 
the  proper  court  in  Florida  a  decree  for  62,000 
acres  in  behalf  of  his  wife  in  that  grant. 
18*]  *We  shall  not  pursue  this  part  of  the 
case  further.  We  are  satisfied  that  the  merits 
of  the  controversy  were  not  misunderstood  by 
tue  learned  judge  in  the  court  below. 

It  appears,  then,  from  the  admissions  and 
proofs  in  this  case,  that  the  appellant  has  sub- 
stantially under  his  control  a  large  property  of 
the  testator,  which  we  think  from  his  will  that 
he  meant  to  charge  with  the  payment  of  the 
plaintiff's  legacy,  excluding,  as  we  have  said, 
the  devises  of  land  to  Fenwick,  Wallace,  and 
Fernando  and  Joseph  Arredondo.  We  repeat 
that  it  is  a  charge  upon  the  rest  of  the  real  as 
well  as  the  personal  property  of  the  testator. 
But  he  states  that  the  real  estate  is  in  another 
sovereignty  than  that  in  which  the  plaintiff 
has  su^,  and  is  therefore  out  of  the  jurisdic- 
tion of  this  court  to  make  any  decree  concern- 
ing it.  It  is  true  that  the  court  cannot,  in  such 
a  case,  order  the  land  to  be  sold  for  the  pay- 
ment of  any  decree  which  it  may  make  in  favor 
of  the  plaintiff.  But  it  is  not  without  power 
to  act  efficiently  to  cause  the  defendants  to  pay 
any  such  decree. 

The  land  may  be  declared  to  be  charged  with 
the  payment  of  the  legacy  so  as  to  compel  the 
parties  who  claim  the  same  as  the  property  of 
the  testator  to  set  off  or  sell  a  part  of  it  for 
such  purpose.  And  we  further  say,  if,  in  the  pro- 
ceedings of  the  court  below  hereafter,  it  shall 
appear  that  the  appellant  has  received  or  made 
arrangements  to  receive  any  fund  or  money 
equitably  belonging  to  the  testator,  sufficient 
to  pay  her  the  plaintiff's  legacy,  that  a  decree 
S24 


may  be  made  against  him  for  appUcation  of  it 
to  that  purpose. 

We  do  not  consider  it  necessary  to  say  more 
in  the  case. 

We  shall  direct  the  judgment  of  the  court 
below  to  be  reversed,  for  the  want  of  proper 
parties,  and  that  the  court  shall  aUow  them  to 
be  made  parties,  with  such  other  amendments 
to  be  made  by  the  piaintiff  to  her  bill  as  tJie 
court  may  judge  have  not  been  put  in  issue  by 
the  bill  with  sufficient  precision,  and  that  a 
master  shall  be  appointed  to  report  upon  the 
testator's  estate^  and  to  take  an  account 
thereof. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  District  Court  of 
the  United  States  for  the  Northern  District  of 
Alabama,  and  was  argued  by  counsel;  on  con- 
sideration whereof,  it  is  now  here  ordered,  ad- 
judged and  decreed  by  this  court,  that  the 
decree  of  the  "said  District  Court  in  this  cause 
be,  and  the  same  is  hereby  reversed,  with  costs^ 
for  the  want  of  proper  parties;  and  that  this 
cause  be,  and  the  same  is  hereby  remanded  to 
the  District  Coiurt,  in  order  that  proper  parties 
may  be  made,  and  for  further  proce^ngs  to  be 
had  therein  in  conformity  to  the  opinion  of 
this  courtt  ^ 


•HENRY  P.  TURNER,  James  P.  Purvii,  [•14 
and  Sterling  Thomas,  Plaintiffs  in  EriWt 

▼. 
JOSEPH  0.  YATES. 

What  questions  are  for  court — charge  to  Jury- 
agent's  authority — ^when  becomes  principle,  is 
fact  for  jury — evidence  to  prove,  admissible— 
exceptions  must  be  noted  at  trial — ^bill  of, 
may  be  afterwards  signed  nunc  pro  tunc 

A  bond,  with  sureties,  was  executed  for  the  pur- 
pose of  securlhg  the  payment  of  certain  monej  ad- 
vanced for  putting  up  and  shipping  hacon.  Wil- 
liam Turner  was  to  have  the  management  of  the 
affair,  and  Harry  Turner  was  to  be  Els  agent. 

After  the  money  was  advanced,  Harry  made  a 
conslgDment  of  meat,  and  drew  upon  It.  Whether 
or  not  this  draft 'was  drawn  specially  against  thii 
consignment  was  a  point  which  was  properly  de- 
cided by  the  court  from  an  interpretation  of  the 
written  papers  in  the  case. 

It  was  also  correct  to  instruct  the  jury  that  If 
they  believed,  from  the  evidence,  that  Harry  was 
acting  In  this  instance  either  upon  his  own  account, 
or  as  the  agent  of  William,  then  the  special  draft 
drawn  upon  the  consignment  was  first  to  be  met 
out  of  the  proceeds  of  sale,  and  the  sureties  upon 
the  bond  to  be  credited  only  with  their  proportion 
of  the  residue. 

The  consignor  had  a  right  to  draw  upon  the  con- 
signment with  the  consent  of  the  consignee,  unless 
restrained  by  some  contract  with  the  sureties,  of 
which  there  was  no  evidence.  On  the  contrary, 
there  was  evidence  that  Harry  was  the  agent  or 

Note. — Exception,  when  must  be  taken  to  be 
available  on  review.  See  note  to  Phelps  v.  Mayer, 
ante,  643. 

How  far  admissions  and  statements  of  attorney, 
or  his  clerk,  bind  client. 

An  admission  made  by  an  attorney,  on  the  trial, 
is  evidence  against  his  client  in  that  action.  If  it  Is 
done  to  save  the  necessity  of  proving  some  fact  en 
the  trial,  or  for  convenience  as  to  some  matter  «f 

Bractlce.     Chambers  v.  Mason,  6  Scott,  N.  8.  59: 
[aller  v.  Worman,  9  Scott,  N.  8.  892 ;  Coiled^  v. 
Horn,  3  Blng.  119 ;  Talbot  v.  M*Oee,  4  Monr.  377 : 
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William,  to  draw  upon  this  consignment  as  well  as 
for  other  purposes. 

It  was  not  improper  for  the  court  to  instruct  the 
Jury  that  tbev  might  find  Harrr  to  have  been 
either  a  principal  or  an  agent  of  William. 

An  agreement  bj  the  respective  counsel  to  pro- 
duce upon  notice  at  the  trial  table>  any  papers 
which  may  be  in  his  possession,  did  not  Include 
the  invoice  of  the  consignment,  because  the  pre- 
sumption was,  that  it  had  been  sent  to  London,  to 
those  to  whom  the  boxes  had  been  sent  by  their 
agent  in  this  country. 

A  correspondence  between  the  plaintiff  and  Harry 
offered  to  show  that  Harry  was  acting  in  this 
matter  as  principal,  was  properly  allowed  to  go 
to  the  Jury. 

The  testimony  of  an  attorney  was  admissible,  re- 
citing conversations  between  himself  and  the  at 
tomey  of  the  other  parties  in  their  presence,  which 
declarations  of  the  attorney  were  binding  on  the 
last-mentioned  parties. 

Evidence  was  admissible  to  show  that  a  charge  of 
one  per  cent,  upon  the  advance  made  upon  the  con- 
signment, was  a  proper  charge  according  to  the 
usage  and  custom  of  the  place. 

It  Is  not  necessary  that  the  bill  of  exceptions 
should  be  formally  drawn  and  signed,  before  the 
trial  Is  at  an  end.  But  the  exception  must  be 
iioted  then,  and  must  purport  on  its  face  so  to 
have  been,  although  signed  afterwards  nunc  pro 
tunc 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  States 
for  the  District  of  Bfaryland. 

The  facts  of  the  case  are  set  forth  in  the 
opinion  of  the  court,  to  which  the  reader  is  re- 
ferred. 

It  was  argued  by  Messrs.  Barroll  and  May 
for  the  plaintiffs  in  error,  and  by  Mr.  Johnson 
for  the  defendant  in  error.  There  was  also  a 
brief  filed  upon  that  side  by  Mr.  S.  T.  Wallis. 

The  points  on  behalf  of  the  plaintiffs  in 
error  were  the  following: 

First  and  fifth  exceptions.  That  the  court 
erred  in  ruling  out  the  parol  testimony  offered, 
of  the  contents  of  the  invoice  sent  to  the  de- 
fendant in  error  by  William  H.  F.  Turner  from 
Chattanooga. 

Second,  third,  and  sixth  exceptions.  That 
15*]  the  coiurt  erred  in  'admitting  the  testi- 
mony to  prove  the  separate  contract  alleged  to 


have  been  made  by  Mr.  Yates  with  H.  F.  Turn- 
er, etc.,  as  set  forth  in  the  statement  upon  page 
34  of  printed  record.  Cole  v.  Hebb,  7  G.  & 
J.  20;  Davis  v.  Calvert,  5  G.  &  J.  269;  Clark 
v.  State,  8  G.  &  J.  Ill;  Magill  v.  Kauffman,  4 
Serg.  &  Rawle,  317,  321;  Franklin  Bank  v. 
Penn.,  Del.  &  Md.  S.  N.  Co.  11  G.  &  J.  28j 
Gilpins  V.  Consequa,  1  Pet.  C.  C.  87. 

Fourth  exception.  That  the  court  erred  in 
admitting  the  evidence  of  usage  for  commis- 
sion to  be  charged  on  advances  on  shipments 
made  to  London,  because  the  said  evidence 
was  irrelevant. 

Sixth  exception.  That  the  court  erred  in  ad- 
mitting the  evidence  of  Mr.  Teackle,  because  it 
was  incompetent  testimony,  and  because  it  was 
irrelevant. 

Seventh  exception.  That  the  court  erred  in 
rejecting  the  prayers  of  the  defendants,  and  in 
its  instructions  to  the  jury,  for  the  following 
reasons: 

1.  Because  said  instructions  are  vague  and 
uncertain,  and  therefore  calculated  to  mislead 
the  jury.  2.  Because  the  first  instruction  is 
not  limited  to  the  interview  (or  subsequent 
ones)  in  which  the  defendants  requested  plain - 
tilTs  counsel  to  see  Mr.  Ward.  8.  Because  said 
1rst  instruction  embraces  the  acts  and  declara- 
tions of  Mr.  Ward,  in  the  interview  with  Mr. 
Teackle.  4.  Because  said  first  instruction  di- 
rects the  jury  that  the  defendants  are  bound  by 
the  acts  and  declarations  of  Mr.  Ward,  al- 
though he  was  only  retained  by  H.  F.  Turner 
as  such,  unless  such  limitation  of  retainer  was 
stated  to  plaintiff  or  his  counsel.  3  Ph.  Ev. 
350;  I  Greenl.  Ev.  sees.  197,  199.  5.  Because 
the  said  Purvis  and  Thomas,  two  of  the  de- 
fendants, were  not  bound  in  law  by  the  acts  or 
declarations  of  said  Ward,  if  the  jury  believed 
the  testimony,  that  said  Ward  was  not  their 
agent  or  counsel,  and  did  not  claim  or  profess 
to  act  as  such  with  their  knowledge  or  consent. 
Same  authorities.  6.  Because,  in  order  to  make 
the  defendants  liable  for  the  declarations  of 
said  Ward,  it  ought  to  have  been  put  to  the 


Pike  V.  Emerson,  6  N.  H.  893 ;  Alton  t.  Gilmanton, 
2  N.  H.  393. 

Matter  of  conversation  with  attorney  not  evi- 
dence against  client.  Parkins  v.  Hawkshaw,  2 
Stark.  239. 

Admissions  of  attorney  made  in  course  of  cause, 
evidence  against  client.  Doe,  d.  Wetherell,  v.  Bird, 
7  Car.  ft  P.  6 ;  Field  v.  Hemming,  7  Car.  ft  P.  619. 

Wbere  clerk  of  attorney  bas  management  of 
cause,  what  he  says  is  evidence  against  client. 
Standage  v.  Creighton,  5  Car.  ft  P.  406. 

Letters  from  attorney,  found  in  possession  of 
client,  admissible  against  him.  Meyer  v.  Sefton,  2 
SUrk.   274. 

A  letter  written  by  attorney,  before  his  appear- 
ance in  the  cause.  Is  not  evidence  against  client,  for 
whom  he  afterwards  appears,  without  proof  that 
client  authorized  it.  Wagstaff  v.  Wilson,  4  Bam.  ft 
Ad.  339. 

The  court  will  not  act  upon  any  unwritten  agree- 
ment  of  attorney  or  counsel,  about  which  the?  dif- 
fer. Dunkin  v.  Whitlaw,  1  M'Cord,  492;  Shippen 
V.  Bush.  1  Dall.  251 ;  Parker  v.  Root,  7  Johns.  320 ; 
Griswold  V.  Lawrence,  1  Johns.  507;  Dubois  v. 
Roosa,  3  Johns.  145;  Combs  v.  Wyckolf,  1  Calnes, 
147:  Bain  v.  Thomas,  2  Calnes,  95;  Shadwick  v. 
Phillips,  8  Caines,  129;  but  see  Chamberlin  v. 
Fitch,  2  Cow.  243. 

It  is  the  common  practice,  upon  trials  of  causes, 
to  read  the  admissions  of  the  attorney  on  record  of 
either  of  the  parties ;  and  they  bind  the  party  for 
whom  the  attorney  appears.  2  Stark.  Ev.  32 ;  Grif- 
fiths V.  Williams.  1  Term  R.  710,  711 ;  Hays  v.  Per- 
kins. 8  East.  568* 

The  admissions  of  attorneys  of  record  bind  their 
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clients  in  all  matters  relating  ta  the  progress  and 
trial  of  the  cause.  But  to  this  end  they  must  be 
distinct  and  formal,  or  such  as  are  termed  solemn 
admissions,  made  for  the  express  purpose  of  alle- 
viating the  stringency  of  some  rule  of  practice,  or 
of  dispensing  with  the  formal  proof  of  some  fact  at 
the  trial.  In  such  cases  they  are  in  general  conclu- 
sive ;  and  may  be  given  in  evidence  even  upon  a 
new  trial.  1  Greenl.  Bv.  sec.  186;  Gregory  v. 
Parker,  1  Camp.  304;  Palethorp  v.  Furnish.  2 
Esp.  511,  note;  Clifford  v.  Benton,  1  Bing.  199: 
8  Moore,  16;  Petty  v.  Anderson,  8  Bing.  170; 
Cotes  v.  Davis,  1  Camp.  485. 

But  other  admissions  which  are  mere  matters  of 
conversation  with  an  attorney,  though  they  relate 
to  the  facts  in  controversy,  cannot  be  received  in 
evidence  against  his  client.  Young  v.  Wright,  1 
Camp.  139,  141 :  Elton  v.  Larkins,  1  Mood,  ft  Ro. 
196 ;  Doe  v.  Richards,  2  Car.  ft  K.  216 ;  Watson  v. 
King,  3  Com.  B.  608. 

If  the  admission  is  made  before  suit.  It  Is  equally 
binding,  provided  it  appear  that  the  attorney  was 
already  retained  to  appear  in  the  cause.  Marshall 
V.  Cliff,  4  Camp.  133. 

Where  the  attorney  is  already  constituted  in  the 
cause,  admissions  made  by  his  managing  clerk  or 
his  agent  are  received  as  his  own.  Taylor  v.  Will- 
ans,  2  Bam  ft  Ad.  845,  856;  Taylor  v.  Forster,  2 
Car.  ft  P.  196;  Griffiths  v.  Williams,  1  Term  R. 
710;  Truslove  v.  Burton,  9  Moore,  64:  Holt  v. 
Squire,  Ry  ft  M.  282. 

The  admission  by  attorney  of  the  due  execution 
of  a  deed,  does  not  preclude  the  party  from  taking 
advantage  of  a  variance.  Goldie  v.  Shuttleworth,  1 
Camp.  70. 

S2ft 


J6 


SUPBEHB  COUBT  OF  THE  UNITED  StATBS. 


1863 


jury  to  find  that  defendants,  although  present, 
heard  such  declarations,  or  were  in  a  position 
to  be  able  to  hear,  if  so  disposed.  Gale  v. 
Spooner  et  al.  11  Vt.  162;  Edwards  v.  Williams, 
2  How.  Miss.  846;  Ward  v.  Hatch,  Ired.  282. 

And  so  far  as  the  second  instruction  is  con- 
cerned, that  the  court  erred  in  giving  the  same. 
Because,  1.  The  said  instruction  invades  the 
province  of  the  jury,  by  assuming  as  facts  the 
making  of  the  draft  for  $6,733,  and  also  that 
said  draft  was  drawn  as  an  advance  on  said 
bacon.  Lewis  v.  Kramer  et  al.  3  Md.  R.  294. 
2.  The  said  instruction  calls  upon  the  jury  to 
16*]  *decide  a  question  of  law,  in  leaving 
them  to  find  what  are  liens  on  said  bacon. 
Plater  v.  Scott,  6  G.  &  J.  116.  3.  The  said 
instruction  requires  the  jury  to  deduct  from  the 
net  proceeds  of  sales  the  draft  for  $6,733, 
without  requiring  them  to  find  the  fact  that 
said  Harry  drew  said  draft,  as  agent  of  Wil- 
liam, and  had  authority  so  to  do,  or  the  facts 
from  which  such  authority  may  be  inferred.  4. 
Because  there  was  no  evidence  from  which  the 
jurors  had  the  right  to  infer  that  the  draft  for 
$6,733  was  in  fact  drawn  by  Harry  as  the  agent 
of  William;  or  that  said  draft  was  accepted,  or 
paid  by  the  plaintiff  to  said  Harry,  as  agent  of 
William,  the  admission  of  the  payment  of  said 
draft  being  that  such  payment  was  to  Harry, 
in  his  individual  capacity,  and  not  as  agent.  6. 
Because  the  principle  announced  in  said  in- 
struction, that  if  the  jury  find  Harry  acted  as 
agent  of  William  in  the  transactions  after  oc- 
curring in  relation  to  the  bacon  at  Chattanooga, 
then  Harry  had  authority  to  draw  said  draft, 
and  William  and  his  property  are  bound  there- 
for, is  in  conflict  with  the  principles  of  lawj 
there  being  no  evidence  in  the  cause  from 
which  an  authority  to  Harry,  to  draw  and  ne- 
gotiate drafts  as  agent  of  William,  can  be  sus- 
tained. The  plaintiffs  in  error  will  contend 
that  the  agency  of  Harry  was  not  otherwise 
than  as  overseer  and  adviser  for  William,  in 
slaughtering  hogs  and  packing  the  meats,  and 
did  not  authorize  said  agent  to  procure  ad- 
vances, by  pledging  the  meat  before  or  after  its 
shipment,  to  Messrs.  Gray  &  Son.  And  that 
the  character  of  the  agency  was  known  to  the 
defendant  in  error  from  the  beginning.  And 
in  ascertaining  whether  Harry  had  authority 
to  draw  the  draft  in  question,  the  court  are 
bound  to  exclude  from  their  consideration  all 
the  testimony  limited  to  the  proof,  that  Harry 
acted  as  principal,  and  not  as  agent,  in  draw- 
ing such  draft.  Sto.  Ag.  sees.  87,  261,  300.  6. 
Because  the  advance  of  $6,733,  under  the  cir- 
cumstances of  the  case,  was  a  fraud  upon  the 
sureties  in  the  bonds,  if  such  advance  was 
made  upon  William's  meat.  7.  Because  the 
said  instruction  does  not  require  the  jury  to 
find  that  the  advance  of  $12,000  was  made  in 
pursuance  of  the  bond.  8.  Because  the  court 
erred  in  allowing  the  plaintiff  below  to  contend 
before  the  jury,  upon  two  distinct,  inconsist- 
ent propositions.  Winchell  v.  Latham,  6  Cow. 
689;  Beake's  Ex.  v.  Birdsall,  1  Coxe,  14. 

Additional  objections  to  the  court's  second  in- 
struction. 

1.  Because  the  court  erred  in  its  instruction 
to  the  jury,  that  only  half  the  net  proceeds  of 
the  bacon  was  to  be  credited  to  the  defendants. 
The  plaintiffs  in  error  will  contend  that  the 
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whole  net  proceeds  of  the  bacon  should  have 
been  credited  to  the  •amount  of  the  ad-  [•IT 
vance  of  $12,000,  and  the  jury  instructed  to 
give  a  verdict  for  the  amount  found  to  be  due 
by  William  H.  F.  Turner.  Thejr  will  contend 
that  under  the  instruction,  as  given,  the  jury 
were  bound  to  find  a  verdict  against  the  de- 
fendants for  a  greater  sum  than  was  owing  by 
William,  the  excess  being  to  the  extent  of  the 
other  half  of  the  net  proceeds  not  credited. 

2.  They  will  also  contend,  that  whether  the 
meat  belonged  to  William  or  Harry,  the  $6,733 
draft,  paid  by  Mr.  Yates,  was  not  a  lien  on  the 
meat,  oecause  the  bill  of  lading  was  not  in- 
dorsed. That  there  can  be  no  lien  without  an 
actual  or  constructive  possession  of  the  thing 
intended  to  be  given  in  pledge,  and  that,  in  the 
case  at  bar,  Mr.  Yates  had  no  such  possession. 
14  Pet.  446. 

8.  In  the  court's  instruction  the  term  "liens" 
was  intended  to  embrace  the  item  of  $6,733, 
under  the  fourth  exception.  The  plaintiffs  in 
error  will  contend  that  such  item  was  a  person- 
al charge  against  him  to  whom  the  advance 
was  made,  and  was  not  a  lien  on  the  meat ;  and 
the  jury  should  not  have  been  instructed  to  de- 
duct the  same  as  a  lien. 

The  points  on  behalf  of  the  defendant  in  er- 
ror were: 

1.  That  the  parol  evidence  referred  to  in  the 
first  exception  was  properly  excluded. 

Because  notice,  at  the  trial  table,  to  produce 
the  invoice,  was  insufiScient  except  under  the 
agreement,  and  the  agreement  referred  only  to 
papers  in  the  actual  possession  of  the  parties. 
The  agreement  rested  obviously  on  the  good 
faith  of  the  parties  and  their  counsel;  and  the 
declaration  of  the  plaintiff  below,  that  the  pa- 
per was  not  in  his  possession,  was  prima  facie 
sufiScient  to  establish  that  fact,  and  exclude  the 
paper  from  the  effect  of  the  agreement. 

Because,  even  if  the  notice  had  been  suffi- 
cient to  justitv  parol  proof  of  a  paj>er  con- 
structively in  the  possession  of  the  plaintiff  be- 
low, the  invoice  in  question  was  not  so  con- 
structively in  his  possession,  having  been  for- 
warded to  accompany  meat,  destined  for  the 
Messrs.  Gray,  and  received  by  them,  and  being 
therefore,  by  legal  presumption,  in  their  posses- 
sion. 

It  will  be  further  argued  that  the  plaintiffs  in 
error  were  not  prejudiced  by  the  exclusion  of 
the  parol  proof,  even  if  it  was  admissible  under 
the  other  proof  in  that  stage  of  the  cause,  be- 
cause it  afterwards  appeared  that  the  invoice 
had  been  actually  transmitted  to  the  Messrs. 
Gray,  and  was  still  in  their  possession*  wfaJcb 
would  have  made  the  parol  proof  incompetent, 
even  if  it  had  been  admitted,  under  the  notice 
to  Yates. 

It  will  further  be  contended  t^at  no  prejodies 
resulted  to  the  plaintiffs  in  error,  in  any  event, 
from  the  rejection  of  the  proof,  •because  ['IS 
its  whole  purpose  was  to  show  notice  to  Yates, 
that  the  meat  on  which  he  advanced  $6,733 
was  William  Turner's,  not  Harry's,  and  the 
court  rightly  instructed  the  jury  •  afterwards, 
that  it  made  no  difference,  for  the  purposes  of 
the  case,  to  which  of  the  Turners  the  meat,  in 
fact,  belonged. 

2.  That  the  plaintiffs  in  error  could  under 
no  circumstances  be  entitled  to  a  credit,  on 
the  bond  in  suit,  of  the  proceeds  or  any  part 
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of  the  proceeds  of  the  shipments  to  the  Messrs. 
Gray,  unless  the  meat  so  shipped  belonged 
to  William  H.  F.  Turner;  that  the  proof 
offered  by  the  defendants  in  error,  and  the  ad- 
mission of  which  forms  the  matter  of  the 
second  exception,  was  offered  in  connection 
with  other  direct  proof  stated  in  advance,  and 
afterwards  adduced,  showing  that  there  was  a 
separate  contract  with  Harry  F.  Turner  for  the 
shipment  of  meats  and  receiving  advances 
thereon,  which  separate  contract  was  known  to 
the  plaintiffs  in  error  (Henry  F.  Turner  himself 
being  one  of  them)  when  they  signed  the  bond 
in  suit;  that  the  defendants  in  error,  with  this 
knowledge,  and  forewarned  of  the  difficulties 
-which  might  result  from  the  two  co-existing 
contracts,  insisted  nevertheless  on  becoming 
sureties  in  the  mode  proven;  that  by  the  very 
terms  of  the  bond  they  constituted  Harry  F. 
Turner  (one  of  themselves)  their  agent,  as  to 
William  H.  F.  Turner's  business,  and  placed  him 
in  the  position  of  deceiving  or  misleading  Yates 
in  regard  thereto,  and  of  managing  and  ship- 
ping the  meat  as  his  own  or  his  son's — which 
they  were  forewarned  might  happen;  that  they 
were  thus  bound  by  Harry  F.  Turner's  action 
in  the  premises;  that  the  correspondence  be- 
tween Harry  F.  Turner  and  Yates  furnished 
the  only  positive  evidence  of  the  capacity  in 
-which  Tiu-ner  shipped  the  meat  and  asked  and 
received  Yates'  advance  thereupon,  and  such 
correspondence  was-  therefore  clearly  admissible, 
for  that  purpose,  which  was  the  only  purpose 
for  which  it  was  offered,  and  went  directly  to 
the  question  of  the  right  of  the  plaintiffs  in 
error  to  be  credited  on  the  bond  with  any  part 
of  the  shipments  to  the  Messrs.  Gray. 

That  the  letters  of  Turner,  and  the  Messrs. 
Gadsden,  who  shipped  for  him  at  Charleston, 
inclosing  the  bills  of  lading,  and  relating  to  the 
shipment  of  the  meat,  were  part  of  the  res 
gestae,  and  bore  directly  on  the  points  for  which 
the  proof  was  offered. 

That  the  accounts  of  sales  of  the  bacon, 
rendered  by  the  Messrs.  Gray,  had  been  previ- 
ously spoken  of  by  Robert  Turner,  the  witness 
of  the  plaintiffs  in  error,  and  were  admissible 
on  that  ground,  as  well  as  part  of  the  res  gestse. 

That  the  letters  of  Harry  F.  Turner  to 
Yates,  about  the  meat,  and  in  regard  to  draw- 
19*]  ing  thereupon,  had  been  spoken  of  •by 
the  same  witness,  and  were  admissible,  on  that 
score,  if  on  none  other. 

That  the  capacity  in  which  Harry  F.  Turner 
acted  at  Chattanooga,  had  been  proven  by  Wil- 
kins  and  James  S.  Turner  from  said  Harry  F. 
Turner's  acts,  and  his  letters,  accompanying 
his  acts  and  transactions  there,  were  competent 
to  go  the  jury  for  the  same  purpose. 

3.  That  the  evidence  of  Mr.  Thomas  was 
clearly  admissible  for  the  purpose  for  which 
it  was  offered. 

4.  That  the  proof  in  the  fourth  exception  of 
the  custom  in  Baltimore  to  charge  one  per  cent. 
on  advances  upon  shipments  to  London,  and 
that  the  plaintiff  (below)  claimed  it,  on  his  ad- 
vance of  $5,733,  was  admissible,  because  the 
advance  of  $5,733  was  properly  made,  and  the 
plaintiff  being  entitled  to  charge  for  it  in  ac- 
count was  entitled  to  the  usual  commission 
upon  it.  The  plaintiffs  in  error  themselves, 
had  proven,  by  the  production  of  Mr.  Yates* 
letter,  tb^t  such  a  percentage  was  chargeable. 
14  Ii.  ea. 


6.  That  the  evidence,  as  to  the  invoice 
claimed  to  be  admissible  by  the  fifth  exception-, 
was  properly  rejected,  for  the  reasons  previous- 
ly stated  (No.  1),  and  because  it  was  not 
rebutting  evidence,  and  was  inadmissible  at 
that  stage  of  the  cause. 

6.  That  the  evidence  of  Mr.  Teackle,  sought 
to  be  excluded  by  the  sixth  exception,  was  not 
only  competent  in  itself,  but  was  rendered  prop- 
er by  the  proof  previously  introduced  by  plain- 
tiffs in  error  themselves,  and  embodied  in  the 
same  exception. 

That  the  letters  between  the  Messrs.  Gray 
and  Harry  F.  Turner,  were  competent  proof, 
because  it  had  been  shown  that  the  plaintiffs 
in  error,  when  they  signed  the  bond,  were  noti- 
fied of  the  existence  of  the  agreement  wMch 
these  letters  constituted,  and  of  which  they 
were  the  best  proof. 

That  they  were  likewise  admissible,  because 
the  plaintiffs  themselves  had  previously  pro- 
duced Mr.  Yates'  letters,  referring  to  the  under- 
standing between  Harry  F.  Turner  and  the 
Messrs.  Gray,  of  which  the  letters  here  referred 
to  were  the  only  proof. 

7.  That  under  the  circumstances  of  this  case, 
and  in  view  of  the  relation  of  the  plaintiffs  in 
error,  Purvis  and  Thomas,  to  Harry  F.  Turner, 
as  their  joint  obligor  and  co-defendant,  with 
whom  they  had  taken  joint  defense,  they  were 
bound  by  his  acts  and  declarations  in  the 
premises.  Van  Reimsdyk  v.  Kane,  1  Gall.  635; 
Simonton  v.  Boucher,  2  Wash.  C.  C.  473 ;  Martin 
V.  Root,  17  Mass.  227;  Montgomery  v.  Dilling- 
ham, 3  Sm.  &  Marsh.  647;  Armstrong  v.  Far- 
rar,  8  Mo.  627;  1  Greenl.  Ev.  sec.  174;  2  Stark. 
Ev.  26;  1  Phil.  Ev.  92. 

•8.  That  even  if  the  proof  offered  and  ['20 
objected  to  in  the  second,  third,  and  sixth 
exceptions  were  inadmissible,  as  against  Purvis 
and  Thomas,  it  was  clearly  competent  as 
against  Harry  F.  Turner,  and  as  the  objec- 
tions were  taken,  generally,  to  the  admissibility 
of  the  proof  against  all  the  defendants,  they 
were  properly  overruled. 

9.  That  the  objection  to  testimony  in  the 
third,  fourth  and  sixth  exceptions,  was  too 
indefinite  to  be  allowed.  Camden  v.  Doremus, 
3  How.  530. 

10.  That  if  the  court  erred  in  reference  to 
the  instructions  prayed  or  given,  it  was  in  favor 
of  the  plaintiffs  in  error,  by  rejecting  the  prayer 
of  the  plaintiff  below,  which  was  based  upon 
evidence  properly  before  the  jury,  and  ten^ng 
to  the  conclusion  which  the  prayer  adopted. 

That  the  first  prayer  of  the  plaintiffs  in  error 
was  properly  rejected,  because  it  excluded  from 
the  jury  all  consideration  of  the  contract  be- 
tween Yates  and  Harry  F.  Turner  individually, 
as  well  as  of  the  question  whether  the  meat  in 
controversy  was  or  was  not  his  individual 
property;  and  because,  further,  it  made  the 
right  of  the  defendants  to  a  credit  from  the 
said  meat  dependent  exclusively  on  the  fact  of 
its  belonging  to  William  H.  F.  Turner,  without 
reference  to  Yates'  knowledge  or  ignorance  of 
that  fact,  or  to  the  responsibility  of  William  H. 
F.  Turner  and  his  sureties,  under  the  circum- 
stances, for  the  acts  and  declarations  of  Harry 
F.  Turner,  whom  they  had  constituted  their 
agent  in  the  transaction. 

Said  first  prayer  is  further  defective,  ob- 
Wously,  in  that  it  claims  credit  to  the  extent  of 
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the  whole  sale,  and  receipt  of  proceeds  of  the 
meat,  whereas,  in  no  case  could  the  plaintiffs 
in  error  have  been  entitled  to  a  credit  of  more 
than  one  half  the  said  proceeds;  the  sureties  on 
the  other  bond  being  in  equal  right  and  entitled 
to  divide  whatever  credits  might  appear. 

The  prayer  is  likewise  improper,  because  the 
cause  of  action  being  joint,  and  the  defense 
and  issues  joint,  it  nevertheless  asks  an  instruc- 
tion that  the  jury  may  sever  in  their  finding, 
and  give  to  the  defendants,  Thomas  and  Purvis, 
a  cr^t  to  which  their  co-defendant,  Turner,  is 
not  entitled. 

The  second  prayer  of  the  plaintiffs  in  error 
was  properly  rejected,  upon  the  grounds  ex- 
pressed in  the  court's  first  instruction,  it  being 
immaterial  whose  attorney  Mr.  Ward  in  fact 
was,  or  whether  he  represented  himself  to  be 
the  attorney  of  Purvis  and  Thomas,  provided 
the  jury  believed,  that  in  their  presence  and 
with  their  knowledge,  he  acted  for  them,  and 
that  the  attorney  of  Yates  was  referred  by 
them  to  him,  to  settle  the  differences  then 
pending  in  regard  to  the  bond. 

11.  That  the  rule  of  court  was  lawful  and 
21*]  governed  the  case,  *and  the  court  prop- 
erly refuses  to  postpone  the  swearing  of  the 
bailiff  and  the  discharge  of  the  jury  until  the 
signing  and  sealing  of  the  exceptions.  Walton 
V.  United  States,  9  Wheat.  651;  £x-parte  Brad- 
street,  4  Pet.  106,  107;  Brown  v.  Clarke,  4  How. 
15. 

The  defendant  in  error  will  argue  upon  the 
whole  case,  that  the  agreement  of  William  H. 
F.  Turner  to  send  his  shipments  to  Gray  &  Son, 
to  pay  off  the  advance  of  $12,000,  and  what- 
ever else  he  might  be  allowed  to  draw  for,  was 
no  part  of  the  bond  or  of  the  consideration 
upon  which  the  plaintiffs  in  error  joined  in  it; 
but  a  stipulation  made  afterwards  to  Yates,  not 
by  him,  for  his  benefit,  nor  that  of  Turner  and 
his  sureties;  fhat  it  in  no  way  precluded  Yates 
from  making  subsequent  advances,  or  pledged 
him  to  appropriate  the  proceeds  of  the  meat 
first  to  the  $12,000  loan;  but,  on  the  contrary, 
expressly  provided  for  further  advances  and 
their  payment;  that  whether  Harry  P.  Turner 
signed  himself  "agent"  or  not  to  the  $5,733 
draft,  made  no  difference  whatever,  provided 
Yates  accepted  and  paid  the  same  in  good  faith, 
on  a  pledge  of  the  meat;  that  whatever  be  the 
shape  of  the  transactions,  it  is  manifest  that 
the  original  loan  was  to  have  been  made  to 
Harry  F.  Turner,  on  the  terms  of  his  letters  to 
Messrs.  Gray;  that  bonds  to  that  effect  were 
drawn  with  the  knowledge  of  Purvis  and 
Thomas;  that  the  substitution  of  William  H. 
F.  Turner  was  only  as  to  the  loan  of  $12,000, 
and  was  made  for  the  benefit  of  Harry  F. 
Turner,  without  the  participation  of  William, 
who  was  in  Chattanooga,  and  at  the  request  of 
the  sureties,  against  the  remonstrance  of  Yates' 
attorney;  that  Harry  F.  Turner  was  agent  of 
William,  and  manager  of  the  whole  business, 
its  property  and  correspondence,  with  the  privity 
and  at  the  desire  of  the  sureties;  if  he  com- 
mitted a  fraud  on  Yates,  or  on  them,  they  must 
bear  the  burden,  as  he  was  of  their  selection; 
and  that  they  are  under  no  circumstances  en- 
titled to  have  carried  to  the  credit  of  the  bond 
more  than  the  amount  given  by  the  jury;  that 
it  to  say,  the  margin  left  of  the  proceeds  of  the  1 
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shipments,  after  allowing  for  the  usual  stipu- 
lated advances. 

Mr.  Justice  Ciirtii  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court 
of  the  United  States  for  the  District  of  Mary- 
land. The  action  was  debt  on  the  bond  of  the 
plaintiffs  in  error,  the  condition  of  which  waa 
as  follows: 

Whereas  the  said  Joseph  C  Tates  is  abont 
to  lend  and  advance  to  William  H.  F.  Turner 
the  sum  of  $12,000,  in  such  sums  and  at  such 
times  as  the  said  William  may  designate  and 
appoint;  which  designation  and  appointment 
*and  advances  it  is  hereby  asreed  shall  [*22 
be  evidenced  by  notes  drawn  by  the  said  Wil- 
liam in  favor  of  the  said  Harry  F.  Turner, 
agent,  and  by  the  latter  indorsed,  or  by  drafts 
drawn  by  the  said  William  H.  F.  Turner  in 
favor  of  the  said  Harry  F.  Turner,  agent,  on, 
and  accepted  or  paid  by  the  said  Yates,  in- 
dorsed by  said  Harry  F. 

And  whereas,  the  said  Harry  P.  Turner,  Ster- 
ling Thomas,  and  James  F.  Purvis,  have 
agreed,  as  the  consideration  for  the  said  loan, 
to  secure  the  said  Yates  the  payment  of  the 
sum  of  $6,00p,  and  interest  thereon,  part  of  the 
said  loan;  and  the  said  Harry  F.  Turner,  with 
Robert  Turner  and  Absalom  Hancock,  have  en- 
tered into  a  bond  similar  to  this,  for  the  pay- 
ment of  the  other  $6,000  and  interest. 

Now,  the  condition  of  the  above  obligation 
is  such,  that  if  the  said  William  H.  F.  l\imer, 
at  the  expiration  of  twelve  months  from  the 
date  hereof,  shall  well  and  truly  pay  to  the 
said  Joseph  C.  Yates,  his  executors,  adminis- 
trators or  assigns,  all  such  sum  or  sums  of 
money  as  may  be  owing  to  the  said  Yates,  by 
the  said  William  EL  F.  Turner,  evidenced  as 
aforesaid,  at  the  said  expiration  of  the  said 
twelve  months,  or  in  case  the  said  William  H. 
F.  Turner  should  fail  or  omit  to  pav  said  sum 
or  sums  of  money,  at  said  time,  if  the  said 
Sterling  Thomas  and  James  F.  Purvis,  or  either 
of  them,  shall  well  and  truly  pay  to  the  said 
Yates,  his  executors,  administrators  or  assigns, 
so  much  of  said  sum  or  sums  of  money  as 
may  then  be  owing,  as  shall  amount  to  $6,000 
and  interest,  in  case  so  much  be  owing,  with 
full  legal  interest  thereon,  or  such  sum  or  sums 
of  money  as  may  be  owing,  with  interest  there- 
on, in  case  the  same  should  amount  to  less  than 
$6,000,  then  this  obli^tion  to  be  null  and  void, 
otherwise  to  remain  m  full  force  and  virtue  in 
law.  Harry  F.  Turner,        [Seal.] 

Sterling  Thomas,        [Seal.l 
James  F.  Purvis.         [Seal.] 

The  defense  was  that,  seven  hundred  boxes 
of  bacon  had  been  consigned  by  William  Turner 
to  Gray  &  Co.,  in  London,  for  sale,  and  hav- 
ing been  sold,  the  whole  of  its  proceeds  ought 
to  be  credited  against  the  advance  of  $12,000 
mentioned  in  the  condition  of  the  bond.  The 
plaintiff  did  not  deny  that  the  merchandise  was 
received  by  Gray  &  Co.  for  sale,  and  sold  by 
them,  but  insisted  that  the  property  belonged 
to  Harry,  and  not  to  William  Turner,  and  so 
no  part  of  its  proceeds  were  thus  to  be  cred- 
ited; and  that,  if  bound  to  credit  any  part  of 
these  proceeds,  there  was  first  to  be  deducted 
the  amount  of  a  draft  for  $5,733,  drawn  by 
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Harry    Turner    on    the    plaintiff    specifically 
lagainst  this  property,  which  draft  the  plaintiff 
^as  admitted  to  have  accepted  and  paid. 
28*]     *Upon  this  part  of  the  case,  the  Dis- 
trict Judge  who  presided  at  the  trial  ruled: 

"If  the  jury  beiieve  that  defendants  executed 
4ind  delivered  the  bond  now  sued  upon,  and 
that  Harry  F.  Turner,  in  the  transactions  after 
occurring,  in  relation  to  the  bacon  at  Chatta- 
nooga, was  either  the  principal  in  such  trans- 
actions, or  acted  as  agent  of  William  EL  F. 
Turner,  then  defendants  are  entitled  only  to  be 
•credited  for  one  half  the  net  amount  of  the 
shipments  of  bacon  made  by  them,  after  de- 
ducting from  the  proceeds  of  sales  of  such  ba- 
•con,  all  liens  thereon,  including  in  such  liens  the 
<lraft  of  $5,733  drawn  as  an  advance  on  such 
bacon." 

This  ruling  having  been  excepted  to,  several 
objections  to  its  correctness  have  been  urged  at 
the  bar  by  the  counsel  of  the  plaintiffs  in  error. 

The  first  is,  that  the  bond  does  not  show  the 
4ulvances  were  actually  made,  and  therefore  the 
judge  ought  to  have  directed  the  jur^  to  inquire 
concerning  that  fact.  It  is  a  sufficient  answer 
to  this  objection  to  state  what  the  record  shows, 
that  in  the  course  of  the  trial,  the  plaintiff, 
having  put  in  evidence  drafts  corresponding 
with  those  mentioned  in  the  bond,  amounting 
to  $12,000,  the  defendants  admitted  their  genu- 
ineness, and  that  they  were  all  paid  at  the 
times  noted  thereon.  The  fact  that  the  $12,- 
OOO  was  advanced  was  not  therefore  in  issue 
between  the  parties,  and  there  was  no  error  in 
not  directing  the  jury  to  inquire  concerning  it. 

It  is  further  objected  that  in  his  instruction 
to  the  jury  the  judge  assumed  that  the  draft  of 
$5,733  was  drawn  against  this  consignment,  in- 
stead of  leaving  the  jury  to  find  whether  it  was 
so  drawn.  The  draft  itself  and  the  letter  of 
advice  were  in  the  case.  The  draft  requested 
the  drawee  to  "charge  the  same  to  account  as 
mdvised."  The  letter  of  advice  tta^s:  "I  have 
this  day  drawn  on  you  at  ninety  days  for  $5,- 
733,  bemg  $10.50  per  box  on  544  boxes  singed 
bacon,  etc."  This  was  a  part  of  the  merchan- 
dise in  controversy.  It  was  clearly  within  the 
province  of  the  court  to  interpret  these  written 
papers,  and  inform  the  jury  whether  they 
showed  a  drawing  against  this  property.  When 
a  contract  is  to  be  gathered  from  a  commercial 
correspondence  which  refers  to  material  ex- 
traneous facts,  or  only  shows  part  of  a  course 
of  dealing  between  the  parties,  it  is  sometimes 
necessary  to  leave  the  meaning  and  effect  of  the 
letters,  in  connection  with  the  other  evidence, 
to  the  jury.    Brown  ▼.  McGran,  14  Pet.  493. 

But  this  was  not  such  a  case;  and  we  think 
the  judges  rightly  informed  the  jury  that  this 
draft  was  drawn  against  this  property.  Wheth- 
er, being  so  drawn,  it  bound  the  property  and 
its  proceeds,  so  that  in  this  action  its  amount 
24*]  was  to  be  deducted  *therefrom,  depended 
upon  other  considerations,  which  are  exhibited 
in  the  other  part  of  the  instruction.  Assuming, 
what  we  shall  presently  consider,  that  there 
was  evidence  from  which  the  jury  might  find 
that  Harry,  who  drew  the  draft,  was  either 
himself  the  owner  of  the  property,  and  so  the 
principal,  or  if  not,  that  he  was  the  agent  of 
William,  there  can  be  no  doubt  of  the  correct- 
ness of  this  instruction,  unless  there  was  some- 
thing in  the  case  to  show  that  the  owner  of  the 
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consignment  could  not  bind  its  subject  by  a 
draft  made  and  accepted  on  the  faith  of  it. 
This  is  not  to  be  presumed;  and  if  the  two  de- 
fendants, who  were  sureties  on  this  bond,  assert 
that  they  had  a  right  to  have  the  whole  of  the 
proceeds  of  this  property  appropriated  to  the 
repayment  of  the  advance,  of  $12,000,  for  which 
they  were  in  part  liable,  it  was  incumbent  on 
them  to  prove  that  the  ordinary  power  of  a 
consignor,  by  himself,  or  his  agent,  to  draw 
against  his  property,  with  the  consignee's  con- 
sent, was  effectually  restrained  by  some  con- 
tract with  the  sureties,  or  of  which  they  could 
avail  themselves.  We  have  carefully  examined 
the  evidence  on  the  record,  and  are  unable  to 
discover  any  which  would  have  warranted  the 
jury  in  finding  such  a  contract. 

The  bond  itself  contains  no  intimation  of  it. 
And  although  the  evidence  tends  to  prove  that 
the  sureties  had  reason  to  expect  that  bacon 
would  be  packed  and  sent  to  Gray  &  Co.,  and 
that,  through  such  consignments,  the  advance 
of  $12,000  might  be  partly  or  wholly  repaid, 
they  do  not  appear  to  have  stipulated  or  un- 
derstood that  William  was  to  have  no  advance 
on  such  property.  Indeed,  the  real  nature  of 
the  transaction  seems  to  have  been  that  the 
bond  was  taken  to  cover  an  ultimate  possible 
deficit,  after  the  property  should  have  been 
sold  and  all  liens  satisfied;  leaving  William, 
their  principal,  free  to  create  such  liens  as  he 
might  find  expedient  in  the  course  of  the  busi- 
ness. 

We  are  also  of  opinion  that  there  was  evi- 
dence in  the  case,  from  which  the  jury  might 
find  that  Harry  was  held  out  to  the  plain- 
tiff, by  William,  as  his  agent,  as  well  for  the 
purpose  of  drawing  against  this  property  as 
for  other  purposes.  The  letter  from  William 
Turner  to  the  plaintiff  of  the  14th  November, 
1849,  and  the  agreement  of  Harry  appended  to 
it,  tend  strongly  to  prove  this.  They  are  as 
follows: 

"Chattanooga,  Tenn.,  Nov.  14,  1849. 
Mr.  Jos.  C.  Yates: 

Dear  Sir:  In  consideration  of  the  advance  of 
$12,000  made  me  by  you  for  the  purpose  of 

Eacking  meats  for  the  English  market,  I  here- 
y  bind  myself  to  make  my  whole  shipments, 
of  whatever  kind  they  may  be,  to  your  friends 
in  ^London  or  liverpool,  Messrs.  B.  [*25 
Charles  T.  Gray  &  Son,  for  the  entire  season, 
or  longer,  till  such  advance  shall  have  been 
paid  off,  together  with  any  other  that  I  may  be 
permitted  &  draw  for. 
I  am,  dear  sir,  your  most  obedient  servant, 

W.  H.  F.  Turner. 

I  agree  to  see  the  above  carried  out  in  good 
faith,  and  bind  myself  for  the  due  fulfillment 
of  it.  Harry  F.  Turner,  Agent  of 

W.   H.  F.   Turner." 

It  thus  appears  that  further  advances  to 
William  were  contemplated  as  a  part  of  the  ar- 
rangement with  him,  and  Harry,  as  agent  of 
William,  was  to  see  the  whole  arrangement 
carried  out  upon  his  personal  responsibility.  If, 
as  these  witnesses  show,  Harry  was  agent  for 
\^lliam  for  carrying  out  the  whole  arrange- 
ment, and  further  drawing  was  contemplated 
as  a  part  of  it,  it  necessarily  follows  he  was  his 
agent  thus  to  draw.  It  is  shown  by  the  corres- 
pondence that  Harry  had  the  sole  charge  oi 
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getting  the  property  down  to  the  seahoard 
from  the  interior  and  of  shipping  it;  and  that 
he  had  incurred  large  debts  on  account  of  it; 
and  finally,  William  Turner  has  not,  so  far  as 
appears,  repudiated  his  act  in  drawing,  and  the 
defendants  now  claim  the  benefit  of  a  consign- 
ment, on  the  faith  of  which  the  draft  in  ques- 
tion was  accepted. 

Under  these  circumstances  our  opinion  is 
that  it  was  not  improper  for  the  judge  to  leave 
it  to  the  jury  to  find  whether  Harry  was  the 
agent  of  William,  if  he  were  not  himself  the 
owner  of  the  property.  Nor  do  we  think  these 
two  states  of  fact  present  such  inconsistent 
grounds  as  ought  not  to  have  been  submitted 
to  the  jury.  It  is  true  Harry  could  not  be  at 
the  same  time  principal  and  agent;  but  it  often 
happens  in  coiuis  of  justice  that  a  right  may 
be  presented  in  an  alternate  form  or  upon  dif- 
ferent grounds. 

If  one  partv  has  dealt  with  another  as  an 
agent,  it  would  be  strange  if  the  transaction 
should  be  held  invalid  because  it  is  proved  on 
the  trial  he  was  principal — and  6  converso.  The 
substantial  question,  in  such  a  case,  is  a  ques- 
tion of  power  to  do  such  an  act;  and  this  power 
may  be  shown,  either  by  proving  that  he  had 
it  in  his  own  right  or  derived  it  from  another. 
Of  course  there  may  be  cases  where  the  allega- 
tions of  the  parties  on  the  record  restrict  them 
to  one  line  of  proof;  and  there  may  be  others 
in  which  the  court,  to  guard  against  surprise, 
should  not  allow  a  party  to  open  one  line  of 
proof,  and  in  the  course  of  the  trial  abandon  it 
and  take  an  inconsistent  one.  But  this  last  is  a 
matter  of  practice,  subject  to  the  sound  discre- 
tion of  the  court,  and  not  capably  of  revision 
here  upon  a  writ  of  error. 
26*]  'We  hold  the  second  instruction,  which 
involved  the  merits  of  the  case  to  be  correct. 

The  other  bills  of  exception  relate  chiefly  to 
questions  of  evidence. 

In  the  course  of  the  trial  the  defendants  in- 
troduced a  witness,  who  testified  that  he  made 
out  an  invoice  of  the  700  boxes  of  bacon,  and 
sent  it  by  mail  to  the  plaintiff,  who  was  the 
agent  of  Gray  &  Co.,  to  whom  the  property 
was  consigned  in  London. 

The  defendants  then  called  on  the  plaintiff  to 
produce  this  invoice  under  the  following  agree- 
ment: 

**It  is  agreed  between  the  plaintiff  and  de- 
fendant in  this  cause,  that  either  party  shall 
produce,  upon  notice  at  the  trial  table,  any  pa- 
pers which  may  be  in  his  possession,  subject  to 
all  proper  legal  exceptions  as  to  their  admis- 
sibility or  effect  as  evidence;  and  that  hand- 
writing, where  genuine,  shall  be  admitted  with- 
out proof. 

S.  T.  Wallis,  for  plaintiffs, 

Benj.  C.  Barroll,  for  defendants." 

The  plaintiff  said  the  invoice  was  not  in  his 
possession.  The  defendants  then  offered  to 
prove  its  contents.  But  the  court  was  of  opin- 
ion it  was  to  be  presumed  the  invoice  had  gone 
to  the  consignees  in  London,  who  were  compe- 
tent witnesses  to  produce  the  original;  and 
therefore  parol  evidence  of  the  contents  of  the 
paper  was  excluded. 

This  ruling  was  correct.  So  far  as  appears, 
this  was  the  only  invoice  made.  Every  con- 
signment of  merchandisey  regularly  made,  re- 
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quires  an  invoice.  It  is  the  universal  usage  of 
the  commercial  world  to  send  one  to  the  con- 
signee. The  revenue  laws  of  our  own  country, 
and  we  believe  of  all  countries,  assume  the  ex- 
istence of  such  a  document  in  the  hands  of  the 
consignee  on  the  arrival  of  the  merchandise. 
It  was  the  clear  duty  of  the  plaintiff,  when  he 
received  the  invoice,  to  send  it  to  the  consignees 
in  London.  The  presumption  was  that  he  had 
done  what  is  usually  done  in  such  cases,  and 
what  his  duty  required.  If  the  paper  was  in 
the  hands  of  the  consignees  in  London,  sec- 
ondary evidence  was  not  admissible.  For  it 
was  not  within  the  written  agreement  to  pro- 
duce papers,  which  applied  only  to  those  in 
the  possession  of  the  plaintiff;  and  though  the 
plaintiff  Was  an  agent  of  those  consignees,  and 
seems  to  have  been  suing  for  their  benefit,  yet 
aside  from  the  written  agreement  they  must  be 
treated  either  as  parties  or  third  persons.  If  as 
parties,  they  were  entitled  to  notice  to  produce 
the  paper;  if  as  third  persons,  their  deposi- 
tions should  have  been  taken,  or  some  proper 
attempt  made  to  obtain  it.  This  also  disposes 
of  the  fifth  exception;  because,  if  the  evidence 
in  the  cause  had  some  tendencr  to  prove  the 
document  had  been  retained,  the  offer  of  the 
plaintiff  to  prove  the  contrary,  and  the  election 
by  *the  defendants  to  rest  their  motion  [*27 
for  the  admission  of  the  parol  evidence  upon  a 
concession  that  the  fact  was  as  the  plaintiff  of- 
fered to  prove  it,  instead  of  first  calling  for  that 
proof,  must  preclude  them  now  from  objecting 
that  the  proof  was  not  given. 

The  second  exception  relates  to  the  admis- 
sion of  certain  correspondence  respecting  this 
property  between  the  plaintiff  and  Harry  Turn- 
er and  Messrs.  Gadsden  &  Co.,  of  Charleston, 
S.  C,  before  the  property  was  shipped  to  Lon- 
don, and  also  the  accounts  of  sales  of  the  prop- 
erty, which  were  introduced  by  the  plaintins 
for  the  purpose  of  showing  that  they  were 
dealing  with  Harry  Turner  as  principal,  and 
under  a  separate  contract  with  him.  We  have 
no  doubt  of  the  admissibility  of  this  evidenct* 
for  the  purpose  for  which  it  was  offered. 
Whether  Harry  was  principal  or  agent,  it  wm 
competent  and  important  for  the  plaintiff  to 
prove  that  he  was  dealt  with  and  treated  as  a 
principal ;  and  there  could  be  no  better  evidence 
of  it  than  the  correspondence  concerning  the 
transaction.  On  the  trial  of  a  commercial  cause 
such  a  correspondence  is  not  only  generally  ad- 
missible, but  it  is  often  the  highest  evidence  of 
the  nature  of  the  acts  of  the  parties  and  the  ca- 
pacities in  which  they  acted  and  the  relations 
they  sustain  to  each  other.  It  must  be  observed 
that  the  plaintiff,  in  one  aspect  of  his  case,  had 
three  things  to  prove.  First,  that  there  was  a  dis- 
tinct arrangement  with  Harry  to  ship  property 
to  Gray  &  Son  and  receive  advances  on  it. 
Second,  that  the  plaintiff  and  Gray  &  Son  acted 
on  the  belief  that  this  consignment  was  made 
under  that  arrangement.  Third,  that  in  point 
of  fact  this  consignment  was  made  by  Harry 
on  his  own  account,  and  not  on  account  of 
William.  And  evidence  showing  that  Harry, 
being  in  possession  of  the  prop^v,  consigned 
it  to  them,  accompanied  or  preceded  by  such 
letters  as  showed  the  consignment  to  be  for  his 
own  account,  was  clearly  admissible  upon  eadi 
of  these  points.  It  is  true  it  might,  neverthe* 
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less  be  the  property  of  William,  and  really 
sent  for  his  account,  but  that  was  a  question  for 
the  jury  upon  the  whole  evidence. 

The  third  exception  relates  to  the  admission 
of  the  testimony  of  Mr.  Thomas  respecting 
certain  declarations  made  to  him  by  Mr.  Ward. 
We  do  not  deem  it  necessary  to  detail  the  evi- 
dence, it  being  sufficient  to  say,  that  so  far 
as  these  declarations  were  made  in  the  presence 
of  all  the  defendants,  they  were  of  such  a 
character,  and  made  under  such  circumstances, 
aa  imperatively  to  have  required  them  to  deny 
their  correctness  if  they  were  untrue;  and  there- 
fore they  were  clearly  admissible.  So  far  as 
Mr.  Ward's  declarations  were  made  to  Mr. 
Teackle,  when  the  defendants  were  not  present, 
they  are  stated  to  have  been  merely  a  repeti- 
tion of  his  former  statements. 
28*]  *The  judge  left  them  to  the  jury  with 
the  following  instructions: 

"If  the  jury  find  that  W.  J.  Ward,  Esq., 
was,  in  his  communication  with  the  plaintiff  s 
counsel,  accompanied  by  the  defendants,  and 
that  defendants  referred  plaintiff's  counsel  to 
said  Ward  to  adjust  and  settle  the  differences 
between  them,  that  said  defendants  are  bound 
by  the  acts  and  declarations  of  said  Ward,  al- 
though he  was  only  retained  by  H.  F.  Turner 
as  such,  unless  such  limitations  of  retainer  were 
stated  to  plaintiff  or  his  counsel." 

This  was  sufficiently  favorable  to  the  defend- 
ants. It  was  really  of  no  importance  whether 
Mr.  Ward  was  counsel  for  one  or  all  the  de- 
fendants, if  they  united  in  referring  Mr.  Thomas 
to  him  to  adjust  the  mode  of  preparing  the 
papers;  and  in  our  opinion,  there  was  evidence 
from  which  the  jury  might  find  such  an  author- 
ity to  have  been  given  by  the  defendants 
jointly. 

We  consider  the  fourth  exception  untenable. 
If  it  was  usual  to  pay  a  commission  for  such 
services,  it  was  properly  charged  in  this  case, 
there  being  no  evidence  to  show  that  there  was 
a  special  agreement  to  render  the  services  with- 
out pay,  or  for  less  than  the  customary  com- 
mission. 

The  sixth  exception  was  taken  on  account  of 
the  admission  of  the  testimony  of  Mr.  Teackle, 
and  certain  letters  of  Gray  &  Co.  and  Harry 
Turner.  The  former  has  already  been  dis- 
posed of  in  considering  the  third  exception,  and 
the  latter  in  considering  the  second  exception 
respecting  the  correspondence  of  Harry  Turner, 
most  of  the  observations  upon  which  are  appli- 
cable to  these  letters. 

The  remaining  bill  of  exceptions  is  in  the 
following  words: 

"Upon  the  further  trial  of  this  case,  after  the 
instructions  prayed  for  had  been  argued,  and 
the  court  had  decided  to  refuse  the  same,  and 
had  granted  the  two  instructions  set  out  on  the 
defendants'  seventh  exception,  the  defendants' 
counsel  having  prepared  out  of  court  their  ex- 
ceptions thereto,  and  to  the  other  points  of  law 
ruled  by  the  court  and  excepted  to  during  this 
trial  immediately  after  the  court  had  so  de- 
cided, and  before  the  bailiff  to  the  jury  was 
sworn,  or  the  jury  had  withdrawn  from  the  bar 
of  the  court,  presented  their  said  exceptions, 
and  moved  the  court  to  sisn  and  seal  the  same 
before  the  verdict  should  be  rendered;  but  the 
oourt  refused  so  to  do«  and  refused  to  consider 
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the  said  exceptions,  or  either  of  them,  under 
the  rule  of  that  court,  November  25th,  1846, 
at  the  November  Term  thereof. 

Ordered,  that  whenever  either  party  shall  ex- 
cept to  any  opinion  given  by  the  court,  the  ex- 
ception shall  be  stated  to  the  court  before  the 
bailiff  to  the  jury  is  sworn,  and  the  bill  of  ex- 
ceptions afterwards  drawn  out  in  writing,  and 
presented  to  the  court  during  the  term  at  which 
it  is  reserved;  otherwise  it  will  not  be  sealed 
by  the  court." 

♦In  Walton  v.  The  United  States,  9  [•29 
Wheat.  657|  this  court  said,  "we  do  not  mean  to 
say  (and  in  point  of  practice  we  know  it  to  be 
otherwise)  that  the  bill  of  exceptions  should  be 
formally  drawn  and  signed  before  the  trial  is 
at  an  end.  It  will  be  sufficient  if  the  exception 
be  taken  at  the  trial  and  noted  by  the  court 
with  the  requisite  certainty,  and  it  may  after- 
wards, according  to  the  rules  of  the  court,  be 
reduced  to  form  and  signed  by  the  judge;  and 
so  in  fact  is  the  genentl  practice.  But  in  all 
such  cases  the  bill  of  exceptions  is  signed  nune 
pro  tunc,  and  it  purports  on  its  face  to  be  the 
same  as  if  it  had  been  reduced  to  form  and 
signed  during  the  trial ;  and  it  would  be  a  fatal 
error  if  it  were  to  appear  otherwise;  for  the 
original  authority  imder  which  bills  of  excep- 
tion are  allowed  has  always  been  considered  as 
restricted  to  matters  of  exception  taken  pending 
the  trial  and  ascertained  bef<M'e  the  verdict."   • 

To  what  was  there  said,  this  court  has  stead- 
ily adhered.  4  Pet.  106;  11  Pet.  186;  4  How. 
15.  The  record  must  show  that  the  exception 
was  taken  at  that  stage  of  the  trial  when  its 
cause  arose.  The  time  and  manner  of  placing 
the  evidence  of  the  exception  formally  on  the 
record  are  matters  belonging  to  the  practice  of 
the  court  in  which  the  trial  is  held.  The  con- 
venient despatch  of  business,  in  most  cases, 
does  not  allow  the  preparation  and  signature  of 
bills  of  exceptions  during  the  progress  of  a  trial. 
Their  requisite  certainty  and  accuracy  can 
hardly  be  secured,  if  any  considerable  delay 
afterwards  be  permitted ;  and  it  is  for  each  coui^ 
in  which  cases  are  tried  to  secure,  by  its  rules, 
that  prompt  attention  to  the  subject  necessary 
for  the  preservation  of  the  actual  occurrences 
on  which  the  validity  of  the  exception  depends; 
and  so  to  administer  those  rules  that  no  artifi- 
cial or  imperfect  case  shall  be  presented  here 
for  adjudication.  The  rule  of  the  Circuit  Court 
for  the  District  of  Maryland  is  unobjectionable, 
and  this  exception  is  overruled. 

The  judgftient  of  the  Circuit  Court  is  afiirmed, 
with  costs. 


Order. 


This  cause  came  on  to  be  heard  on  the 
transcript  of  the  record  from  the  Circuit 
Court  of  the  United  States  for  the  District 
of  Maryland,  and  was  argued  by  coimsel;  on 
consideration  whereof,  it  is  now  here  ordered 
and  adjudged  by  this  court,  that  the  judgment 
of  the  said  Circuit  Court  in  this  cause  be,  and 
the  same  is  hereby  affirmed,  with  costs  and 
interest  until  paid,  at  the  same  rate  per  annum 
that  similar  judgments  bear  in  the  courts  of 
the  State  of  Maryland. 
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*0*]      •JOHN  C.  YERGER,  Appellant, 

Y. 

WILLIAM  H.  JONES  and  Robert  S.  Brandon, 
Executors  of  William  Brandon,  Deceased. 

Ward  of  acting,  but  not  legal  guardian,  cannot 
rescind  contract  for  land  bought  in  trust  and 
recover  amount  paid — ^remedy. 


When  a  person  who  was  acting  as  guardian  to  a 
minor,  but  without  any  legal  authority,  being  in- 
debted  to  the  minor,  contracted  to  purchase  real 
estate  for  the  benefit  of  his  ward,  and  transferred 
his  own  property  In  part  payment  therefor,  the 
ward  cannot  claim  to  receive  from  the  vendor  the 
amount  of  property  so  transferred. 

He  can  either  complete  the  purchase  by  paying 
the  balance  of  the  purchase  money,  or  set  aside  the 
contract  and  look  to  his  guardian  for  re-lmburse- 
ment ;  but  In  the  absence  of  fraud,  he  cannot  com- 
pel the  vendor  to  return  such  part  of  the  purchase 
money  as  had  been  paid  by  the  guardian. 


THIS  was  an  appeal  from  the  District  Court 
of  the  United  States  for  the  Northern  Dis- 
trict of  Alabama,  sitting  as  a  court  of  equity. 

It  was  a  bill  filed  by  John  C.  Yerger,  a 
minor,  suing  by  his  next  friend,  against  Wil- 
liam Brandon  in  his  lifetime,  and  after  his 
death  revived  against  his  executors. 
.  The  material  facts  in  the  case  were  not  dis- 
puted; but  the  controversy  depended  upon  the 
construction  put  upon  those  facts. 

In  1835,  Albert  Yerger,  the  father  of  the  ap- 
pellant, and  a  citizen  of  Tennessee,  made  a 
nuncupative  will  and  died.  In  this  will  he  ex- 
pressed his  desire  that,  with  certain  exceptions, 
all  his  property  should  be  equally  divided  be- 
tween his  wife  and  son.  There  was  also  this 
clause  in  it;  and  he  also  stated  he  wished  Col. 
James  W.  Camp  to  manage  his  plantation,  and 
to  have  discretionary  power  as  to  its  manage- 
ment, and  to  sell  it  if  he.  thought  it  most  bene- 
ficial to  do  so;  and  he  desired,  and  declared  his 
will  to  be,  that  his  son  should  have  his  planta- 
tion. 

Camp  removed  into  Madison  County,  Ala- 
bama, at  some  period  which  is  not  exactly 
stated  in  the  record,  but  probably  about  1837. 
He  carried  with  him  some  eight  or  ten  negroes, 
which  belonged  to  the  boy. 

In  August,  1842,  and  May,  1843,  Camp  exe- 
cuted two  deeds  of  trust  to  James  W.  McClung, 
for  the  benefit  of  certain  creditors. 

On  the  14th  of  August,  1843,  MeClung  had 
a  sale  of  the  property,  when  William  Brandon 

Eurchased  the  tract  of  land  upon  which  Camp 
ved,  containing  060  acres. 

On  the  23d  of  August,  1843,  Camp  made  an 
arrangement  with  Brandon  to  this  effect,  viz.: 
that  Camp  should  repurchase  the  land  from 
Brandon  for  $8,000,  give  his  note  for  that  sum 
payable  in  two  years  with  interest,  and  convey 
Sl^]  certain  •property  to  him  as  security. 
Brandon,  on  his  part,  gave  to  Camp  a  bond  of 
conveyance. 

The  language  made  use  of  in  these  instru- 
ments was  as  follows: 

In  the  first  it  is  said,  'Whereas  the  said 
James  W.  Camp,  as  guardian  of  said  John  C. 
Yerger,  and  for  the  benefit  of  said  John  C. 
Yerger,  hath  this  day  purchased,  etc.,  etc.,  etc." 

The  note  was  as  follows: 


if 


"Huntsville,  August  23,  1843. 

Within  two  years  from  the  date  above,  I, 
James  W.  Camp,  as  guardian  of  John  C.  Yer- 
ger, promise  to  pay  William  Brandon  $8,000 
with  interest  from  date,  being  the  amount 
which  I,  as  guardian,  have  agreed  to  give  the 
said  William  Brandon  for  the  tract  of  land 
whereon  I  now  live,  for  the  benefit  of  said  John 
C.  Yerger. 

In  testimony  whereof  I  hereunto  set  my  hand 
and  seal.  James  W.  Camp.  [Seal.]" 

The  conveyance  to  Brandon  to  secure  the 
above  note  included  a  considerable  amount  of 
personal  property,  and  ran  as  follows: 

To  have  and  to  hold  all  the  above  described 
property  to  said  William  Brandon,  his  execu- 
tors, administrators  or  assigns,  forever.  Upon 
trust,  nevertheless,  that  said  Brandon  shaU  take 
immolate  possession  of  all  the  above  described 
property;  that  he  shall  gather  said  crops  and 
sell  them,  and  all  the  other  property  above  de- 
scribed, either  at  public  or  private  sale,  as  may 
appear  best,  for  ready  money;  that  said  Bran- 
don may  retain  out  of  the  proceeds  of  sales  rea- 
sonable compensation  for  his  trouble  and  ex- 
pense in  executing  the  trust  hereby  created ;  and 
the  said  Brandon  shall  apply  the  residue  of  said 
proceeds  to  the  payment,  as  far  as  they  will  ex- 
tend, of  the  debts  first  above  mentioned,  all  to 
be  done  as  early  as  practicable;  and  the  said 
William  Brandon  hereby  covenants,  to  and 
with  the  said  James  W.  Camp,  that  he,  the  said 
William  Brandon,  will  faithfully  execute  the 
trusts  above  reposed  in  him,  but  without  being 
responsible  for  losses  beyond  his  control. 

From  August,  1843,  to  January,  1845,  Bran- 
don continued  to  make  sales  of  the  property, 
sometimes  at  public  auction  and  sometimes  at 
private  sale. 

On  the  first  of  January,  1844,  Camp  made 
out  an  account  between  himself  and  Yerger,  by 
which  it  appeared  that  he  owed  Yerger  on  that 
day  (chiefly  for  the  hire  of  negroes),  $8,017.29. 

In  1845  Camp  died  insolvent. 

On  the  4th  of  October,  1847,  Yerger  filed  his 
bill,  reciting  most  of  the  above  facts,  and  charg- 
ing, 

*That  Camp,  as  guardian  of  complain-  [*t% 
ant,  contracted  on  the  23d  of  August,  1843, 
with  the  defendant,  to  purchase  of  defendant 
for  the  use  of  complainant,  certain  real  estate 
mentioned  in  the  bond  of  conveyance,  executed 
by  defendant  to  Camp,  as  guardian.  The  com- 

Elainant  charges  that  Camp  had  no  author!^ 
y  the  laws  of  Alabama  to  convert  his  wnrdt 
personal  into  real  estate,  at  least  without  the 
direction  of  a  court  of  equity,  which  was  not 
obtained;  and  that  said  contract  was  prejudicial 
to  the  complainant,  as  the  property  was  not 
worth  more  than  half  of  what  Camp,  as  guar- 
dian, agreed  to  give  for  it;  that  to  secure  the 
payment,  Camp,  on  the  23d  August,  1843,  exe* 
cuted  a  deed  of  trust,  filed  with  the  bill.  By 
sales  of  property  under  this  deed  of  trust,  and 
otherwise.  Camp  paid  the  defendant  $5,000  or 
$6,000  on  account  of  the  purchase,  and  the 
present  bill  alleges  that  these  payments  are  to 
be  regarded  in  equity  as  payments  made  on  ac- 
count of  the  complainant,  and  out  of  funds  in 
the  hands  of  Camp  as  his  guardian;  that  he  is 
entitled  to  have  the  contract  rescinded  and  the 
money  previously  paid  to  defendant  paid  to 
complainant,  with  interest;  that  Camp  died  in 
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Alabama  on  9th  October,  1845,  wholly  in- 
solvent, and  there  was  no  administration  upon 
his  estate.  The  bill  further  states,  that  the  de- 
fendant claims  a  large  balance  on  account  of 
the  contract,  for  which  complainant  would  be 
responsible  in  case  the  contract  is  binding. 

The  defendant,  William  Brandon,  put  in  his 
answer,  admitting  the  Exhibit  C  to  bill,  and 
the  sale  of  the  land,  and  the  contract  thereby 
shown;  and  also  Exhibit  D  to  bill,  the  deed  of 
trust  from  Camp  to  him,  stating  that  he  sold  all 
the  property  embraced  in  that  deed  (except  a 
few  articles  referred  to)  for  $5^34.23,  and  re- 
tained out  of  said  proceeds,  agreeably  to  the 
provisions  of  the  deed,  $1,868.47,  as  a  reason- 
able compensation  for  gathering  the  crops  and 
selling  the  property,  and  refers  to  his  Exhibit 
H,  as  his  account  of  sales,  with  his  charges  for 
expenses  and  trouble.  He  then  states,  that  a 
short  time  after  the  execution  of  the  deed  of 
trust,  two  parties  having  executions  against 
Camp,  levied  upon  certain  articles  contained  in 
the  deed  of  trust;  for  which  they  and  the  sher- 
iff levying,  were  sued  by  the  defendant,  and 
judgment  for  $1,607.38  obtained  against  them, 
which  sum  the  defendant  collected;  but  he 
claims  that  counsel  fees  for  prosecuting  that 
matter,  the  amount  of  which  is  not  yet  ascer- 
tained, should  be  deducted  from  the  amount  of 
the  judgment;  states  that,  with  these  excep- 
tions, nothing  else  had  been  received  by  him  on 
account  of  the  land,  and  there  still  remained  a 
balance  due;  admits  that  Camp  died  insolvent; 
that  at  the  time  of  his  death,  and  for  many 
years  previous,  he  resided  in  Alabama;  he  died 
intestate,  and  no  administration  had  ever  been 
88*]  *taken  out  upon  his  estate;  that  com- 
plainant's father  lived  in  Tennessee  and  there 
died,  while  the  complainant  was  quite  a  small 
boy,  and  that  he  is  a  minor;  that,  some  years 
ago.  Camp  brought  complainant  to  Alabama, 
"where  he  kept  and  treated  him  as  a  meniber 
of  his  family,  and  seemed  to  control  him  and 
hiB  property."  But  he  denies  that  Camp  was 
ever  appointed  guardian  of  the  complainant, 
either  by  any  comt  or  the  will  of  the  father;  or 
that  he  ever  was  his  guardian.  The  contract 
for  the  land  and  the  d^d  of  trust  securing  the 
purchase  money,  were  both  made  in  Alabama, 
and  all  the  property  embraced  in  the  latter,  and 
sold  under  said  deed,  belonged  to  Camp  indi- 
vidually, and  not  in  the  capacity  of  guardian. 

He  states:  The  purchase  was  made  by  Camp, 
to  be  paid  for  out  of  his  own  individual  prop- 
erty, and  not  out  of  that  of  complainant.  The 
land  was  worth  what  Camp  agreed  to  pay,  and 
there  was  no  fraud  contemplated  by  the  pur- 
chase or  the  sale,  either  on  the  part  of  Camp  or 
the  defendant.  He  insists  that  his  lien  for  the 
balance  or  the  purchase  money  is  binding,  and 
avers  his  readiness,  upon  the  payment  of  the 
balance,  to  convey  the  land  according  to  the 
contract;  suggesting  the  necessity  of  making 
Camp's  personal  representative  a  party  to  the 
bill,  and  denying  -all  fraud  and  combination, 
pra3rs  to  be  dismissed. 

On  the  17th  November,  1862,  the  court  dis- 
missed the  bill  with  costs,  and  the  complainant 
appealed  to  this  court. 

The  cause  was  argued  by  Mr.  Reverdy  John- 
son and  Mr.  Reverdy  Johnson,  Jr.,  for  the  ap- 
pellant, and  Mr.  Badger  for  the  appellees. 
14  li.  ed. 


The  counsel  for  the  appellant  made  the  fol- 
lowing points: 

1st.  The  bill  and  answer  showing  that  Camp, 
the  guardian,  died  insolvent,  and  that  there 
was  no  administration  upon  his  estate,  the 
bill  is  not  defective  for  want  of  his  personal 
representative  as  a  party.  1  Story's  Eq.  PL 
sec.  «f X . 

2d.  The  relation  of  guardian  and  ward  sub- 
sisting in  fact  between  Camp  and  the  complain- 
ant (though  Camp  may  never  have  been  legally 
appointed  guardian),  Brandon  dealing  with  the 
guardian,  as  such,  and  having,  therefore,  full 
notice  of  the  fiduciary  capacity  in  which  he 
acted,  cannot  in  equity,  while  seeking  to  main- 
tain the  contract,  deny  the  existence  of  the 
guardianship.  1  Story's  Eq.  Jur.  sec.  511;  2 
lb.  sec.  1356;  Field  v.  Schieffelin,  7  Johns.  Ch. 
150;  Lloyd  v.  Ex'r  of  Cannon,  2  Desaus.  232; 
Drury  v.  Connor,  1  Harr.  &  Gill,  220;  Bibb  v. 
McKinley,  9  Porter's  Ala.  636. 

3d.  By  the  contract  itself  (Exhibit  C),  and 
the  deed  of  trust  of  23d  August,  1843  (Exhibit 
D),  apart  from  the  declarations  of  Brandon,  in 
evidence,  he  and  his  representatives  are  estopped 
*denying  that  Camp  was  the  guardian  [*34 
of  complainant.  1  Phil.  Ev.  367;  Cowen  A 
Hill's  notes  to  same,  1st  part,  372. 

4th.  The  contract  for  the  purchase  is  not 
binding  upon  the  complainant,  and  Camp  be- 
ing insolvent  at  the  time,  and  largely  indebted 
to  the  complainant,  equity  will  regard  the  pay- 
ments on  the  purchase  made  under  the  trust 
deed  (Exhibit  D)  as  so  much  money  paid  out  of 
the  ward's  funds  on  account  of  the  land,  and 
will  decree  them  to  be  re-imbursed.  2  Story's 
Eq.  Jur.  sees.  1257  and  1357;  2  Kent's  Com. 
229;  Cawthom  v.  McOaw,  2  Ala.  519. 

5th.  The  contract  should  be  set  aside,  be- 
cause the  evidence  shows  that  the  investment 
was  injurious  to  the  infant— the  land  not  being 
worth  $8,000. 

6th.  The  amount,  claimed  by  Brandon  as 
a  reasonable  compensation  under  the  deed  of 
trust,  is  exorbitant,  being  more  than  twenty 
per  cent,  on  the  amount  of  sales — and  is  unsus- 
tained  by  the  evidence. 

The  counsel  for  the  appellees  made  the  fol- 
lowing points: 

First.  That  Camp  was  not  the  guardian  of 
appellant,  the  will  of.  his  father  not  appointing 
him  guardian.  Peyton  v.  Smith,  2  Dev.  &  Bat. 
Eq.  325. 

Second.  That  there  is  no  proof  admissible 
against  the  appellees,  that  at  the  time  of  the 
contract  for  the  land  in  August,  1843,  Camp 
was  indebted  to  appellant  at  all;  and  if  there 
were  such  proof,  it  cannot  be  heard  by  the 
court  for  want  of  an  alle^tion  in  the  bill  of 
the  existence  of  such  an  indebtedness  at  that 
time,  the  only  averment  in  the  bill  being  that 
at  the  time  of  his  death,  which  the  bill  avers 
took  place  in  October,  1845,  more  than  two 
years  thereafter,  he  was  so  indebted. 

Third.  That  it  is  proved  the  land  is  fully 
worth  the  price  agreed  to  be  given  for  it. 

Fourth.  That  it  is  fully  proved  that  all  the 
property  conveyed  by  the  deed  of  trust  to  se- 
cure payment  of  the  purchase  mone^  of  the 
land,  belonged  to  Camp  in  his  own  nght,  and 
none  of  it  ever  belonged  to  appellant.  As, 
therefore,  Camp  might  have  applied  these  funds 
of  his  own  to  purchase  the  land  for  himself,  it 
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is  absurd  to  suppose  it  an  injury  to  the  appel- 
lant to  apply  them  in  making  the  purchase  for 
the  benent  of  appellant. 

Fifth.  That  there  is  no  evidencei  at  all  events 
none  admissible  against  the  appellees,  that  any- 
thing whatever  was  paid  to  l^illiam  Brandon, 
on  account  of  the  purchase,  from  any  other 
source  than  the  sale  of  the  property  conveyed 
by  the  deed  of  trust;  and  therefore,  that  no 
money,  funds  or  effects  of  the  appellant,  in  the 
hands  of  Camp,  or  elsewhere,  were  paid  to  or 
received  by  Brandon. 

:^5*]  *And  therefore,  it  will  be  insisted  that 
the  appellant's  bill  is  without  support  in  any 
point  material  to  the  relief  asked  dv  him,  sup- 
posing such  relief  could  be  rightfully  claim^ 
upon  his  bill,  if  proved  to  be  altogether  true. 

But  it  will  be  further  insisted,  that  if  the  case 
made  by  the  bill  and  the  proofs  were  that  Gamp, 
being  the  ^ardian  of  the  appellant,  and  having 
funds  of  his  ward  in  his  hands,  had  purchased 
the  land  jf or  his  ward,  and  paid  for  it  with  those 
funds,  with  an  intent  to  convert  the  funds  into 
real  estate,  the  appellant  would  not  be  entitled, 
upon  these  facts  merely,  to  call  for  an  account 
of  the  money  from  Brandon;  for  such  purchase 
might  be  a  wise  and  judicious  investment;  as  if 
the  ward  had  slaves  without  lands  on  which  to 
employ  them,  and  money  with  which  lands 
could  be  purchased;  and  Brandon  could  only 
be  liable  for  partaking  in  an  apparently  injun- 
ous  application  of  the  ward's  funds,  in  itself 
implying  a  breach  of  trust.  However,  it  might 
be  a  question  whether  the  ward  might  not,  on 
his  arrival  at  age,  repudiate  the  purchase  as  be- 
tween the  guardian  and  himself,  and  call  upon 
the  guardian  to  keep  the  land  and  account  for 
the  money;  because,  further,  the  right  to  elect 
either  to  take  the  purchased  land  or  repudiate 
the  contract,  is  one  to  be  exercised  by  the  ward 
on  arrival  at  full  age,  and  ought  not  to  be 
trusted  to  a  next  friend;  because  to  hold  the 
contrary  would  be  to  embarrass  without  neces- 
sity, and  with  great  injury  to  the  public,  all  the 
transactions  of  guardians  in  investing  the  funds 
of  their  wards;  and  because,  finally,  this  pur- 
chase would  have  been,  upon  the  supposition 
made,  an  advantageous  one  to  the  ward,  and 
its  character  is  not  to  be  affected  by  events  of 
subsequent  occurrence. 

It  will  be  also  insisted  that  the  ground  taken 
in  Brandon's  answer,  that  a  personal  represen- 
tative of  Camp  is  a  necessary  party  to  this  suit, 
is  a  sound  one.  To  determine  the  right  of  the 
appellant,  upon  the  very  frame  of  his  bill,  re- 
quires the  accounts  between  himself  and  his 
guardian  to  be  taken ;  but  this  can  only  be  done 
when  his  personal  representative  is  before  the 
court. 

Finally,  it  will  be  insisted  that,  upon  any 
view  of  this  case,  the  bill  was  properly  dis- 
missed, and  the  decree  below  must  therefore 
be  affirmed. 

Mr.  Justice  Grier  delivered  the  opinion  of  the 
court: 

The  appellant,  John  C.  Terger,  a  minor,  su- 
ing by  his  next  friend, filedhis bill  against  Wil- 
liam Brandon,  setting  forth  that  the  father  of 
complainant  died  in  the  State  of  Tennessee, 
leaving  him  his  only  child  and  heir  at  law;  that 
his  father  made  a  nuncupative  will,  by  which 
86*1  James  W.  Camp  was  appointed  *guar- 
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dian  of  complainant ;  that  Camp,  acting  as  such, 
took  possession  of  his  property,  and  removed  to 
the  State  of  Alabama,  where  he  died  in  1845, 
insolvent.  That  at  the  time  of  his  death  Camp 
was  largely  indebted  to  his  ward  for  the  use 
and  hire  of  his  slaves,  and  stated  an  ae* 
count  admitting  the  sum  of  about  $6,000 
to  be  due.  That  Camp  contracted  with  Bran- 
don to  purchase  a  tract  of  land,  for  the  use 
of  his  ward,  for  the  price  or  sum  of  $8,000. 
That  Camp  paid  to  Brandon  about  $5,000  or 
$6,000,  on  account  of  such  purchase,  by  a  sale 
of  certain  property  under  a  deed  of  trust.  That 
Camp  had  no  right,  as  guardian,  to  convert  the 
personal  property  of  his  ward  into  real  estate; 
that  the  j^rice  agreed  to  be  paid  for  the  land 
was  exorbitant,  and  a  large  balance  is  still  doe 
on  said  contract,  which  the  complainant  is  un- 
willing to  pay  in  order  to  obtain  the  title.  He 
therefore  prays  the  court  to  rescind  and  annul 
the  contract,  to  take  an  account  of  the  payment 
made  by  Camp  and  Brandon,  and  decree  that 
the  amount  be  restored  to  the  complainant. 

The  answer  denies  that  Camp  was  the  legil 
guardian  of  complainant,  but  admits  that  he 
lived  in  the  family  of  Camp  after  he  came  to 
Alabama,  and  apparently  under  his  control 
That  the  purchase  made  by  Camp  was  for  a  fair 
price,  and  the  property  transferred  by  him,  in 
part  payment,  was  the  property  of  Camp  and 
not  of  complainant;  and  that  the  contract  wss 
made  without  any  view  to  injure  or  defraud 
the  complainant,  and  did  not  have  that  effect; 
and  that  respondent  is  ready  and  willing  to 
convey  the  tract  of  land  to  complainant,  on  re- 
ceipt of  the  balance  of  the  purchase  money. 

The  evidence  in  the  case  does  not  show  that 
Camp  was  appointed  guardian  of  the  com- 
plainant by  his  father's  will,  or  by  any  compe- 
tent legal  authority,  either  in  Tennessee  or  Ala- 
bama. But  it  appears  that  when  Camp  came  to 
Alabama,  that  the  complainant  lived  in  hit 
family,  and  that  Camp  acted  as  his  guardian* 
having  control  of  his  person  and  of  his  property, 
which  consisted  of  negroes.  Camp  had  a  farm 
of  060  acres  in  Alabama,  and  employed  the 
negroes  of  complainant  to  work  for  him,  and 
was  largely  indebted  to  him  on  account  there- 
of. He  was  indebted  also  to  Brandon,  and  hii 
farm  was  subject  to  a  deed  of  trust  or  mort- 
gage. To  satisfy  this  mortgage  the  land  wss 
sold  and  bid  in  by  Brandon  for  the  sum  of 
$4,500.  Some  negroes  belonging  to  Camp  were 
also  included  in  the  mortgage,  and  were  bid 
in  for  the  sum  of  over  $2,0<X),  for  the  use  of 
Yerger  (the  complainant),  and  paid  for  bj 
Camp.  An  agreement  was  also  made  between 
Camp  and  Brandon,  that  Brandon  should  con- 
vey the  farm  purchased  by  him  to  the  com- 
plainant, on  receivinff  the  sum  of  $8,000, 
being  the  amount  of  the  purchase  money 
^advanced  by  Brandon  and  of  the  debt  [*ST 
due  by  Camp  to  him.  To  secure  the  payment 
of  this  sum  Camp  gave  Brandon  a  bill  of  sale* 
or  trust  deed,  for  a  large  amount  of  personal 
property,  consisting  of  350  acres  of  cotton,  450 
acres  of  com,  300  hogs,  besides  horses,  mules, 
farming  utensils,  etc.  Brandon  was  to  sell  this 
property,  and  apply  it  in  payment  of  this  coo- 
tract  for  the  land,  after  deducting  reasonable 
compensation  for  his  trouble  and  expenses. 
The  defendant,  in  his  answer,  admits  the 
amount  of  sales  under  this  trust  to  be  $5,- 
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nity  allowed  to  explain  what  he  intended  by  it, 
such  letter  was  inadmissible  in  evidence  to  dis- 
credit him. 

A  witness  should  always  be  allowed  to  ex- 
plain what  he  has  said  or  done  concerning  the 
matter  under  investigation,  otherwise  his  repu- 
tation might  suffer  wrongfully.  If  his  attention 
is  not  called,  by  cross-examination,  to  the  sup- 
posed contradiction,  he  will  have  no  opportu- 
nity to  explain  seeming  contradictions,  or  errors, 
by  making  more  full  statements,  or  showing  the 
connection  of  things,  or  defining  his  meaning 
of  expressions  and  the  terms  he  may  have  used. 
No  man  always  conveys  his  ideas  in  the  same 
language.  Maiiy,  even  of  the  most  learned,  fail  to 
42*]  'express  themselves  clearly  and  properly. 
In  such  case,  a  few  explanatory  words  may  recon- 
cile seeming  contradictions.  It  would  be  unjust 
that  the  party  should  suffer  where  he  has  no 
means  of  giving  an  explanation,  which  may  be 
most  ample,  and  cruel  to  a  witness  to  discredit 
him,  thereby  injuring  his  character,  without 
allowing  him  an  opportunity  to  show  that  he 
has  committed  no  fault.  Hence  the  rule  that 
contradictory  statements  and  acts  of  an  incon- 
sistent character  cannot  be  given  in  evidence, 
without  preparing  the  way  for  its  admission  by 
cross-examining  the  witness  as  to  the  supposed 
contradictory  statements. 

Phillips  on  Evidence,  p.  294,  says:  "Thus 
it  appears  that  a  witness  ought  to  be  regularly 
cross-examined  as  to  the  contradictory  state- 
ments supposed  to  have  been  made  by  him  on 
a  former  occasion,  before  such  contradictory 
statements  can  be  admitted  in  evidence  to  im- 
peach the  credit  of  his  testimony.  And  this 
rule  has  been  extended  not  only  to  such  contra- 
dictory statements,  but  also  to  other  declara- 
tions of  the  witness,  and  acts  done  by  him 
through  the  medium  of  declarations  or  words." 

Roscoe,  Criminal  Evidence,  p.  182,  says: 
'^ut  in  order  to  let  in  this  evidence,  in  contra- 
diction, a  ground  must  be  laid  for  it  in  the  cross- 
examination  of  the  witness  who  is  to  be  contra- 
dicted. When  a  witness  has  been  examined  as 
to  particular  transaction,  if  the  other  side  were 
permitted  to  give  in  evidence  declarations  made 
Dy  him  respecting  those  transactions  at  variance 
with  his  testimony,  without  first  calling  the 
attention  of  the  witness  to  those  declarations, 
and  refreshing  his  memory  with  regard  to 
them,  it  would,  as  has  been  observed,  have  an 
unfair  effect  upon  his  credit." 

In  The  Queen's  case,  2  Brod.  &  Bing.  812; 
6  Com.  Law,  130,  131,  Abbott,  Ch.  J.,  said: 
"If  the  witness  admits  the  words  or  declara- 
tions imputed  to  him,  the  proof  on  the  other 
side  becomes  unnecessary;  and  the  witness  has 
an  opportunity  of  giving  such  reason,  explana- 
tion, or  exculpation  of  his  conduct,  if  any  there 
may  be,  as  the  particular  transaction  may 
happen  to  furnish." 

In  Angus  v.  Smith,  1  Moody  &  Malkin,  473; 
22  Com.  Law,  360,  Tindal,  Ch.  J.,  said:  "I 
understood  the  rule  to  be,  that  before  you  can 
contradict  a  witness  by  showing  that  he  has  at 
some  other  time  said  something  inconsistent 
with  his  present  evidence,  you  must  ask  him  as 
to  the  time,  place  and  person  involved  in 
the  supposed  contradiction.  Cow.  &  H.  Notes, 
774,  776;  Williams  v.  Turner,  7  Ga.  348;  Doe 
V.  Reagan,  5  Black.  217;  Johnson  v.  Rinsey,  7 
Ga.  428;  Franklin  Bank  v.  Steam  Nav.  Co.  11 
14  li.  ed. 


Gill  &  J.  28;  Palmer  v.  Haight,  2  Barbour,  Sup. 
C.  210,  213;  McKinney  v.  Neil,  1  McLean, 
♦640;  Moore  v.  Battis,  11  Humph.  67;  The  [•4S 
U.  S.  V.  Dickinson,  2  McLean,  326;  Chapin  v. 
Siger,  4  McLean,  378,  381;  Weinzorpflin  ▼. 
The  State,  7  Blackf.  186;  Check  v.  Wheatley, 
11  Humph.  666;  Beebe  v.  DeBaun,  8  Eng.  610; 
McAteer  v.  McMulen,  2  Barb.  32;  Clementine 
V.  The  State,  14  Mo.  112;  Regnier  v.  Cabot,  2 
Gilman,  34;  King  v.  Wicks,  20  Ohio,  87. 

The  rule  is  the  same  whether  the  evidence 
offered  by  way  of  contradiction  rests  in  parol, 
or  is  in  writing.  In  Roscoe's  Criminal  Evidence, 
p.  182,  he  says:  "So,  what  has  been  said  or 
written  by  a  witness  at  a  previous  time  may  be 
given  in  evidence  to  contradict  what  he  has 
said  on  the  trial,  if  it  relate  to  the  matter  in 
issue."  .  .  .  "But  in  order  to  let  in  this 
evidence  in  contradiction,  a  ground  must  be  laid 
for  it  in  the  cross-examination  of  the  witness 
who  is  to  be  contradicted."  ' 

3  Starkie's  Evidence,  1740,  1741:  **Where  the 
question  is  so  connected  with  the  point  in  issue 
that  the  witness  may  be  contradicted  by  other 
evidence,  if  he  deny  the  fact,  the  law  itself  re- 
quires that  the  question  should  be  put  to  the 
witness,  in  order  to  afford  him  an  opportunity 
for  explanation,  although  the  answer  may  in- 
volve nim  in  consequences  highly  penal."  Same, 
pp.  1763, 1764,  The  Queen's  case,  2  Brod.  &  Bing. 
284;  6  Com.  Law,  112,  proceeds  throughout 
upon  this  principle. 

Greenleai,  Vol.  I.,  p.  679,  in  relation  to  laying 
a  foimdation  by  cross-examination,  before  offer- 
ing contradictory  evidence,  says:  "This  course 
of  proceeding  is  considered  indispensable,  from 
a  sense  of  justice  to  the  witness;  for  as  the  direct 
tendency  of  the  evidence  is  to  impeach  his  verac- 
ity, common  justice  requires  that  by  first  call- 
ing his  attention  to  the  subject  he  should  havp 
an  opportunity  to  recollect  the  facts,  and,  it 
necessary,  to  correct  the  statement  already  given, 
as  well  as  by  a  re-examination  to  explain  the 
nature,  circumstances,  meaning  and  design  of 
what  he  has  proved  elsewhere  to  have  said. 
And  this  rule  is  extended,  not  only  to  contra- 
dictory statements  by  the  witness,  but  to  other 
declarations,  and  to  acts  done  by  him  through 
the  medium  of  verbal  communications,  or  cor- 
respondence, which  are  offered  with  a  view 
either  to  contradict  his  testimony  in  chief,  or 
to  prove  him  a  corrupt  witness  himself,  or 
to  have  been  guilty  of  attempting  to  corrupt 
others." 

In  Carpenter  v.  Wall,  11  Adol.  &  El.  803;  39 
Com.  Law,  234,  Denman,  Ch.  J.,  the  other  judges 
concurring,  said:  "When  words  are  to  be 
proved  as  having  been  uttered  by  a  witness,  it  is 
always  expected  that  he  shall  have  an  oppor- 
tunity to  explain."  Regina  v.  St.  George, ,  9 
Car.  &  Pa.  483;  38  Com.  Law,  198;  Johnson 
v.  Todd,  6  Beavan,  600,  602,  cited  1  Greenleaf 
on  Ev.  p.  681;  Conrad  v.  Griffey,  11  How. 
480. 

*1  Greenleaf  on  Ev.  p.  679,  in  note  be-  ['44 
ginning  at  the  bottom  of  the  page,  where  it  is 
said  the  rule  in  The  Queen's  case  is  adopted  in 
the  United  States,  except  in  Maine  and  Massa- 
chusetts, and  cites  2  Cowen  A  Hill's  Notes  on 
Phil.  Ev.  p.  774. 

Jenkins  v.  Eldridge,  2  Story,  181,  284,  Story, 
J.,  says:  "If  one  party  should  keep  back  evi- 
dence which  the  other  might  explain,  and  therc- 
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by  take  him  by  surprise,  the  court  will  give  no 
effect  to  such  evidence,  without  first  giving  the 
party  to  be  affected  by  it  an  opportunity  of  con- 
troverting it.  This  course  may  be  a  fit  one 
in  cases  where  otherwise  gross  injustice  may  be 
done." 

Crowley  v.  Bage,  7  Carrington  &  Payne,  789; 
32  Com.  Law,  737:  'If  the  witness  made  a 
previous  contradictory  statement,  in  writing,  on 
a  matter  relevant  to  the  issue,  he  may  be  asked, 
on  cross-examination,  whether  the  paper  con- 
taining it  is  in  his  handwriting;  and  if  he  admit 
it,  that  will  entitle  the  other  side  to  read  it;  and 
if  he  contradicts  the  evidence  of  the  witness,  he 
may  be  called  back  to  explain  it."  4  Harrison's 
Dig.  2948,  No.  11. 

Yeos  V.  The  State,  4  Eng.  42:  ''Where  a 
witness  has  made  a  different  statement  from  the 
one  made  by  him  on  the  trial,  he  is  not  there- 
by discredited,  unless  the  discrepancy  is  will- 
ful." 

Story  V.  Saunders,  8  Humph.  663:  "When 
the  deposition  of  a  witness  is  taken,  evidence 
of  his  having  made  contradictory  statements 
are  not  admissible  to  impeach  his  testimony, 
unless  an  opportunity  to  explain  had  been  first 
offered  him." 

The  contradictory  statement  offered  In  this 
case  was  the  witness's  testimony  on  a  previous 
trial. 

In  Everson  v.  Carpenter,  17  Wend.  419,  re- 
ferring to  the  requisites  for  admitting  a  written 
instrument  by  way  of  contradiction,  Cowen,  J., 
said:    "It   was  introduced,    with    the    proper 

Sreliminary  question  to  the  witness,  whether 
e  had  made  the  indenture  and  the  represen- 
tation about  to  be  imputed  to  him.  He  an- 
swered with  such  explanations  as  occurred  to 
him.  Here  was  all  the  precaution  required  by 
this  kind  of  examination  by  The  Queen's  case, 
and  others." 

In  Kimball,  v.  Davis,  19  Wend.  437,  Nelson, 
Oh.  J.,  considered  this  question  at  length,  in  a 
case  where  the  defendant  offered  to  prove  that 
witnesses  who  had  been  examined  under  a  com- 
mission, had  subsequently  made  statements 
contradicting  their  written  testimony.  The 
marginal  note  of  this  decision  is  in  these  words: 

"The  declarations  of  witnesses  whose  tes- 
timony has  been  taken  under  a  commission, 
made  subsequent  to  the  taking  of  their  testi- 
mony, contnidicting  or  invalidating  their  tes- 
45*]timonva8  ^contained  in  the  depositions, 
is  inachnissible  in  evidence,  if  objected  to;  the 
only  wav  for  the  party  to  avail  himself  of  such 
declarations,  is  to  sue  out  a  second  commission; 
such  evidence  is  always  inadmissible  until  the 
witness  whose  testimony  is  thus  sought  to  be 
impreached,  has  been  examined  upon  the  point, 
and  his  attention  particularly  directed  to  the 
circumstances  of  the  transaction,  so  as  to  fur- 
nish him  an  opportunity  for  explanation  or  ex- 
culpation." 

This  case  went  to  the  Court  of  Errors,  and 
is  reported  in  the  25th  of  Wend.  259,  where  it 
was  affirmed.  Walworth,  Chancellor,  there 
said:  "I  concur  with  the  Supreme  Court  in 
the  opinion  that  it  was  improper  to  give  the 
declarations  of  the  witnesses  in  evidence  with- 
out giving  them,  in  the  first  place,  an  oppor- 
tunity to  explain;  and  the  fact  that  the  wit- 
nesses had  been  examined  under  a  commission 
838 


did  not  prevent  the  operation  of  the  principle 
upon  which  the  rule  is  founded." 

Edwards,  Senator,  said  he  was  satisfied  with 
Chief  Justice  Nelson's  reasoning  on  this  ques- 
tion. 

Howell  v.  Reynolds,  12  Ala.  128:  "The  rule 
that  a  witness  cannot  be  contradicted  by  proof 
of  previous  counter  declarations,  either  writ- 
ten or  verbal,  applies  to  testimony  taken  by 
deposition,  and  if  such  supposed  contradictory 
declarations  exist  at  the  time  the  deposition  is 
taken,  the  witness  must  have  an  opportunity 
afforded  him  of  explaining  it,  if  in  Ids  power." 
"The  reason  of  the  rule  is,  that  he  may  have 
it  in  his  power  to  explain  the  apparent  contra- 
diction, and  the  rule  is  the  same,  whether  the 
declaration  of  the  witness  supposed  to  contra- 
dict his  testimony  be  written  or  verbal."  8 
Stark.  Ev.  1741.  "The  question  is  usually 
made  when  the  witnesses  are  examined  orally 
in  open  court,  and  in  our  opinion  it  must  also 
apply  to  testimony  taken  by  deposition,  as  the 
deposition  is  a  mere  substitute  for  the  witness; 
and  we  can  perceive  no  reason  why  a  witness 
testifying  in  this  should  not  be  entitled  to  the 
same  protection  as  if  he  had  testified  orally,  in 
the  presence  of  the  court  and  Jury.  If  this 
paper  existed  when  the  plaintiff  was  notified 
that  the  deposition  of  the  witness  was  to  be 
taken,  and  was  informed  by  the  interrogatories 
of  the  testimony  the  witness  was  expected  to 
give,  it  was  his  duty  to  give  him  an  opportu- 
nity of  explaining  it,  if  he  could,  and  reconcil- 
ing it  with  the  evidence  he  then  gave,  if  there 
was  any  real  or  apparent  contradiction  between 
them." 

Mr.  Justice  McLean  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Grcuit  Court 
of  the  United  States,  for  the  Eastern  District 
of  Louisiana. 

This  action  was  brought  to  recover  the  bal- 
ance of  $3,781.58,  ^claimed  to  be  due  [*4t 
under  a  contract  to  furnish,  deliver  and  set 
up,  on  the  plantation  of  the  defendant,  in  the 
parish  of  Baton  Rouge,  a  steam  en^ne  and 
sugar  mill  boilers,  wheels,  cane  earners  and 
all  other  things  necessary  for  a  sugar  mill;  all 
which  articles  were  duly  delivered. 

The  defendant  in  his  answer  set  up  several 
matters  in  defense. 

The  error  alleged  arises  on  the  rejection  of 
evidence  offered  by  the  defendant  on  the  trial 
before  the  jury,  and  which  appears  in  the  bill  of 
exceptions.  The  plaintiff  read  in  evidence  the 
deposition  of  Leonard  N.  Nutz,  taken  under  a 
commission  on  the  28th  of  June,  1852,  and 
filed  the  9th  of  July  succeeding.  The  defend- 
ant then  ottered  in  evidence  a  letter  of  the  wit- 
ness, dated  at  New  Albany  on  the  8d  April, 
1846,  with  an  affidavit  annexed  b^  him  of  the 
same  date,  addressed  to  the  plaintiff  Griffey. 
As  preliminary  proof  to  the  introduction  of 
said  letter,  the  defendant  adduced  the  bill  of 
exceptions  signed  upon  a  former  trial  of  this 
cause,  and  filed  on  the  23d  February,  1849, 
showing  that  the  letter  had  been  produced  by 
the  plaintiff  in  the  former  trial,  and  read  by 
his  counsel  in  evidence  as  the  letter  of  Nut*, 
in  support  of  a  former  deposition  nuuie  by  him. 
And  the  said  letter  and  affidavit  were  offered 
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by  the  defendant  to  contradict  and  discredit 
the  deposition  of  the  witness  taken  the  28th 
June,  1852;  but  upon  objection  of  counsel  for 
the  plaintiff  that  the  witness  had  not  been 
cross-examined  in  reference  to  the  writing  of 
said  letter,  or  allowed  an  opportunity  of  ex- 
plaining the  same,  it  was  rejected. 

At  the  former  trial  the  letter  was  offered  in 
evidence  by  the  plaintiff  in  the  Circuit  Court, 
to  corroborate  what  Nutz,  the  witness,  at  that 
time,  had  sworn  to;  and  the  letter  was  admit- 
ted to  be  read  for  that  purpose  by  the  court. 
On  a  writ  of  error,  this  court  held  that  the  Cir- 
cuit Court  erred  in  admitting  the  letter  as  evi- 
dence, and  on  that  ground  reversed  the  judg- 
ment.   Conrad  v.  Griffey,  11  How.  492. 

The  rule  is  well  settled  in  England,  that  a 
witness  cannot  be  impeached  by  showing  that 
he  had  made  contradictory  statements  from 
those  sworn  to,  unless  on  his  examination 
he  was  asked  whether  he  had  not  made 
fluch  statements  to  the  individuals  by  whom 
the  proof  was  expected  to  be  given.  The 
Queen's  case,  2  Brod.  &  Bing.  312;  Angus  v. 
Smith,  1  Moody  &  Malkin,  473;  8  Starkie's 
Ev.  1740,  1763,  1764;  Carpenter  v.  Wall,  11 
Adol.  &  Ellis,  803. 

This  rule  is  founded  upon  common  sense, 
and  is  essential  to  protect  the  character  of  a 
witness.  His  memory  is  refreshed  by  the  nec- 
essary inquiries,  which  enables  him  to  explain 
47*]  the  statements  •referred  to,  and  show  they 
were  made  under  a  mistake,  or  that  there  was  no 
discrepancy  between  them  and  his  testimony. 

This  rule  is  generally  established  in  this 
country  as  in  England.  Doe  v.  Reagan,  6 
Blackf.  217;  Franklin  Bank  v.  Steam  Nav.  Co. 
11  G.  &  J.  28;  Palmer  ▼.  Haight,  2  Barbour's 
Sup.  a.  210,  213;  1  McLean,  540;  2  lb.  326; 
4  lb.  378,  381;  Jenkins  v.  Eldridge,  2  Story, 
181,  284;  Kimball  v.  Davis,  19  Wend.  437;  25 
Wend.  259.  "The  declaration  of  witnesses 
whose  testimony  has  been  taken  under  a  com- 
mission, made  subsequent  to  the  taking  of  their 
testimony,  contradictin|^  or  invalidating  their 
testimony  as  contained  in  the  depositions,  is  in- 
admissible, if  objected  to.  The  only  way  for 
the  party  to  avail  himself  of  such  declarations 
Is  to  sue  out  a  second  commission."  "Such 
evidence  is  always  inadmissible  until  the  wit- 
ness, whose  testimony  is  thus  sought  to  be  im- 
peached, has  been  examined  upon  the  point, 
and  his  attention  particularly  directed  to  the 
circumstances  of  the  transaction,  so  as  to  fur- 
nish him  an  opport\mity  for  explanation  or  ex- 
culpation." 

This  rule  equally  applies  whether  the  dec- 
laration of  the  witness,  supposed  to  contradict 
his  testimony,  be  written  or  verbal.  2  Starkie's 
Ev.  1741. 

A  written  statement  or  deposition  is  as  sus- 
ceptible of  explanation  as  verbal  statements. 
A  different  rule  prevails  in  Massachusetts  and 
the  State  of  Maine. 

The  letter  appears  to  have  been  written  six 
years  before  the  deposition  was  taken  which 
the  letter  was  offered  to  discredit.  This  shows 
the  necessity  and  propriety  of  the  rule.  It  is 
not  probable  that,  after  the  lapse  of  so  many 
years,  the  letter  was  in  the  mind  of  the  witness 
when  his  deposition  was  sworn  to.  But,  inde- 
pendently of  the  lapse  of  time,  the  rule  of  evi- 
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dence  is  a  salutary  one,  and  cannot  be  dispensed 
with  in  the  courts  of  the  United  States. 

There  was  no  error  in  the  rejection  of  the 
letter,  under  the  circumstances,  by  the  Circuit 
Court;  its  judgment  is  therefore  affirmed,  with 
costs. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Louisiana,  and  was  argued  by  counsel;  on  con- 
sideration whereof,  it  is  now  here  ordered,  and 
adjudged  by  this  court,  that  the  judgment  of 
the  said  Circuit  Court  in  this  cause  be,  and  the 
same  is  hereby  affirmed,  with  costs  and  interest, 
until  paid,  at  the  same  rate  per  annum  that 
similar  judgments  bear  in  the  courts  of  the 
State  of  Louisiana. 


•SAUNDERS    BURGESS,    Plaintiff    in    [•48 

Error, 

v. 

JOHN  M.  GRAY,  ThOmas  Burgess,  Jr.,  Aaron 
Burgess,  Simeon  Burgess,  James  Burgess,  Jr., 
Samuel  T.  Northcut,  alias  Northcraft;  Silas 
Husky,  Aaron  A.  Smirl,  George  Arnold, 
Austin  M.  Johnston,  George  W.  Ogden,  John 
C.  Harrington,  John  Watson,  Lewis  Bush, 
and  James  G.  Cromme. 

Jurisdiction  of  State  Court — ^inchoate  land  title 
under  treaty  with  France,  not  tried  in— con- 
struction of  U.  S.  Stats. — ^rights  derived  from 
possession  of  public  land. 

No  equitable  and  inchoate  title  to  land  In  Hi»- 
sourl,  arising  under  the  Treaty  with  France,  can  be 
tried  in  the  State  Court. 

The  Act  of  Congress  passed  on  the  2d  of  March, 
1807,  2  St.  at  Large.  440,  did  not  proprio  vigore 
vest  the  legal  title  in  any  claimants;  for  it  re- 
quired the  favorable  decision  of  the  Commissioner, 
and  then  a  patent  before  the  title  was  complete. 

The  Act  of  12th  April,  1814,  8  St.  at  Large,  121, 
confirmed  those  claims  only  which  had  been  re- 
jected by  the  Recorder  upon  the  ground  that  the 
land  was  not  inhabited  by  the  claimant  on  the  20th 
of  December,  1803. 

Where  it  Old  not  appear  by  the  report  of  the  Re- 
corder that  a  claim  was  rejected  upon  this  specific 
ground,  tills  Act  did  not  confirm  It. 

The  qnestion  whether  or  not  the  Recorder  com- 
mitted an  error  in  point  of  fact,  was  not  open  to 
the  State  Court  of  Missouri  upon  a  trial  of  the 
legal  title. 

The  mere  possession  of  the  public  land,  without 
title,  for  any  time,  however  long,  will  not  enable  a 
party  to  maintain  a  suit  against  anyone  who  enters 
upon  it :  and  more  especiallT  against  a  person  who 
derives  nis  titie  from  the  united  States. 

THIS  case  was  brought  up  from  the  Supreme 
Court  of  the  State  of  Missouri,  by  a  writ  of 
error  issu^  under  the  25th  section  of  the  Ju- 
diciary Act. 

The  facts  of  the  case  are  stated  in  the  opin- 
ion of  the  court. 


Note. — Missouri  private  land  claims.  See  note 
to  Les  Bois  V.  Bramell,  11  h.  ed.  U.  8.  1051.  What 
necesflary  to  constitute  adverse  possession.  Re- 
quisites of.  See  note  to  Ricard  v.  Williams,  5  L.  ed. 
U.  S.  898.  Occupancy  necessary  to  constitute  ad- 
verse possession.  See  note  to  Bwlng  v.  Burnett,  0 
L.  ed.  U.  8.  624. 
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It  was  argued  by  Mr.  Garland  for  the  plain- 
tiff in  error,  and  by  Mr.  Darby  for  the  defend- 
ants in  error. 

Mr.  Garland  laid  down  the  three  following 
propositions: 

First  Proposition.  This  daim  was  confirmed 
by  the  2d  sec.  of  the  Act  of  dd  March,  1807, 
which  is  in  these  words: 

"That  any  person  or  persons,  and  the  leeal 
representative  of  any  person  or  persons,  who, 
on  the  twentieth  day  of  December,  one  thou- 
sand eight  hundred  and  three,  had,  for  ten  con- 
secutive years,  prior  to  that  day,  been  in  pos- 
session of  a  tract  of  land  not  claimed  by  any 
other  person,  and  not  exceeding  2,000  acres,  and 
who  were  on  that  day  residing  in  the  Territory 
of  Orleans,  or  Louisiana,  and  had  still  posses- 
sion of  such  tract  of  land,  shall  be  confinned  in 
their  titles  to  such  tract  of  land:  provided,  that 
no  claim  to  a  lead  mine  or  salt  spring  shall  be 
confirmed  merely  by  virtue  of  this  section:  and 
provided,  also,  that  no  more  land  shall  be 
granted  by  virtue  of  this  section  than  is  actu- 
ally claimed  by  the  party,  nor  more  than  is 
contained  within  the  acknowledged  and  ascer- 
tained boundaries  of  the  tract  claimed." 

The  Supreme  Ck>urt  of  Missouri,  comment- 
40*]  ing  on  this  section,  *say:  "The  words 
which  declare  that  a  certain  class  of  claims 
'shall  be  confirmed,'  are  only  a  direction  to 
the  Board  of  CSommissioners  to  confirm  the 
claims  which  may  be  brought  within  the  class 
of  evidence  produced  before  them,  and  by  no 
means  import  a  present  confirmation,  by  direct 
action  of  Congress  upon  the  claims." 

Whether  the  words  in  this  section  are  merely 
directory  I  will  hereafter  examine,  but  that 
this  may  import  a  present  confirmation  has 
been  decided  by  this  court.  In  Rutherford  v. 
Greene's  Heirs,  2  Wheat.  196,  it  is  so  decided. 
The  Legislature  of  North  Carolina  had  made  a 
donation  of  land  to  General  Nathaniel  Greene, 
in  these  words:  "Be  it  enacted  that  25,000 
acres  of  land  shall  be  allotted  for,  and  given  to, 
Major-General  Nathaniel  Greene,  his  heirs  and 
assigns,  within  the  bounds  of  the  lands  reserved 
for  the  use  of  the  army,  to  be  laid  off  by  the 
aforesaid  Commissioners." 

On  the  part  of  the  appellant  it  is  contended, 
say  the  court,  that  these  words  give  nothing; 
they  are  in  the  future,  not  in  the  present  tense, 
and  indicate  an  intention  to  give  in  future,  but 
create  no  present  obligation  on  the  State,  nor 
present  interest  in  General  Greene.  The  court 
thinks  differently.  The  words  are  words  of  ab- 
solute donation,  not,  indeed,  of  any  special 
land,  but  of  25,000  acres  in  the  territory  set 
apart  for  the  ofiicers  and  soldiers  .  .  .  . 
As  the  act  was  to  be  performed  in  future, 
the  words  directing  it  are  necessarily  in  the 
future  tense — "Twenty-five  thousand  acres  of 
land  shall  be  allotted  for,  and  given  to,  Major- 
General  Nathaniel  Greene."  Given  when?  The 
answer  is  unavoidable — ^when  they  shall  be  al- 
lotted. Given  how?  Not  by  any  further  act, for 
it  is  not  the  practice  of  legislation  to  enact  that 
a  law  shall  be  passed  by  some  future  Legis- 
lature, but  given  by  force  of  this  Act.  It  has 
been  said,  that  to  make  this  an  operative  gift, 
the  words  "are  hereby"  should  have  been  in- 
serted before  the  word  "given,"  so  as  to  read, 
"shall  be  allotted  for,  and  are  hereby  given  to/' 
etc.  Were  it  even  true  that  these  words  would 
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inake  the  gift  more  explicit,  which  is  not  ad- 
mitted, it  surely  cannot  be  necessary  now  to 
say  that  the  validity  of  a  legislative  act  de- 
pends in  no  degree  on  its  conUtining  the  tech- 
nical terms  usual  in  a  conveyance.  Nothing  can 
be  more  apparent  than  the  intention  of  the  Leg- 
islature to  order  their  Commissioners  to  make 
the  allotment  and  to  give  the  land,  when  allot- 
ted to,  to  General  Greene.  ....  The 
allotment  and  survey  marked  out  the  land  giv- 
en by  the  Act  and  separated  it  from  the  general 
map  liable  to  appropriation  by  others.  The 
general  gift  of  25,000  acres  lying  in  the  terri- 
tory reserved  for  the  officers  and  soldiers  of  the 
line  of  North  ^Carolina,  had  not  become  [*50 
a  particular  gift  of  25,000  acres  contained  in 
this  survey. 

In  the  Treaty  with  Spain  ceding  the  Floridas, 
the  8th  article  says:  "All  the  grants  of  land 
made  before  the  25th  January,  1818,  etc.,  shall 
be  ratified  and  confirmed."  The  counterpart 
in  the  Spanish  language,  rightly  translated,, 
reads  thus:  "Shall  remain  ratified  and  con- 
firmed." This  court,  commenting  on  these 
words,  in  The  United  States  v«  Percheman,  7, 
Pet.  80,  say:  "Although  the  words,  'ratified  and 
confirmed,'  are  properly  the  words  of  contract 
stipulating  for  some  future  legislative  act,  they 
are  not  necessarily  so.  They  import  that  they 
shall  be  'ratified  and  confirmed'  by  force  of  the 
instrument  itself.  When  we  observe  that  in  the 
counterpart  of  the  same  Treaty,  executed  at 
the  same  time,  by  the  same  parties,  they  are 
used  in  this  sense,  we  think  the  construction 
proper,  if  not  unavoidable." 

Here  are  two  important  cases  decided  by  this 
court,  in  which  the  words,  "shall  be  given," 
and  the  words,  "shall  be  confirmed,"  are  con- 
strued into  a  present  grant  and  confirmation* 
by  force  of  the  instrument  itself. 

Let  us  now  see  whether  such  is  not  the  troe 
construction  of  the  Statute  before  us.  The 
Supreme  Court  of  Missouri  says  that  the  words 
"shall  be  confirmed,"  are  only  a  direction 
to  the  Board  of  Commissioners.  The  Act  of 
2d  March,  1805,  created  a  Board  of  Commis- 
sioners to  decide  on  claims  of  land  in  Louisi- 
ana. The  1st  and  2d  sections  prescribed  the 
character  of  claims  to  be  acted  on,  and  the 
kind  of  evidence  to  be  given  in  their  support. 
The  supplemental  Act  of  April  21st,  1806,  modi- 
fied the  evidence  to  be  given.  The  decision  of 
the  board  amounted  only  to  a  recommendation 
to  Congress.  These  Statutes,  and  the  restric- 
tions in  them,  giving  much  dissatisfaction.  Con- 
gress passed  the  4th  section  of  the  Act  of  March 
3d,  1807,  in  which  they  conferred  on  the  Board 
of  Commissioners  full  powers  to  decide,  accord- 
ing to  the  laws  and  established  usages  and  cus- 
toms of  the  French  and  Spanish  governments, 
upon  all  claims  to  lands,  where  the  claim  is 
made  by  any  persons  who  were,  on  the  20th  of 
December,  18(^,  inhabitants  of  Louisiana,  and 
for  a  tract  not  exceeding  the  quantity  of  acres 
contained  in  a  league  square,  and  whidi  does 
not  include  either  a  lead  mine  or  salt  springs; 
which  decision,  when  in  favor  of  the  claimant, 
shall  be  final  against  the  United  States. 

Here  we  see  power  conferred  on  the  Board  to 
decide,  according  to  the  laws  and  established 
usages  and  customs  of  the  French  and  Spanish 
governments.  They  were  restricted  to  claims 
coming  under  those  laws  and  usages,  and  what 
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might  be  those  laws  and  usages  they  had  full 
61*]  power  to  determine.  •Now,  the  claims 
embraced  in  the  second  section  of  the  same  Act 
do  not  necessarily  fall  under  this  head;  if  they 
do,  then  the  second  section  was  superfluous; 
the  Board  having  full  power,  under  the  fourth 
section,  to  decide  such  claims  as  are  described 
in  the  second.  But  that  the  subject  matter  of 
the  second  section  was  not  intended  to  be  re- 
ferred to  the  Board,  is  made  plain  by  the  eighth 
section,  which  says  that  the  Commissioners 
shall  report  to  the  Secretary  of  the  Treasury 
their  opinion  on  all  claims  to  land  which  they 
shall  not  have  finally  confirmed  by  the  fourth 
section  of  this  Act. 

If  the  law  had  intended  that  they  should  act 
on  claims  in  the  second  section,  that  section 
would  have  been  included  in  the  above  clause, 
and  it  would  read,  "shall  not  have  finally  con- 
firmed by  the  second  and  fourth  section  of  this 
Act."  The  report  would  be  in  these  words: 
The  Commissioners  would  have  confirmed  such 
and  such  a  claim,  by  virtue  of  the  second  sec- 
tion of  the  Act  of  March,  1807,  but  for  such 
and  such  defects.  This  was  generally  the  style 
of  their  negative  reports.  But  we  see  that  the 
claims  under  the  second  section  were  not  sub- 1 
jects  on  which  they  were  authorized  to  report 
adversely  upon;  of  course  they  were  not  sub- 
jects on  which  they  would  act  at  all. 

Again;  the  second  section  makes  no  allusion 
to  the  claims  therein  described,  being  recog- 
nized and  valid  by  the  laws  and  usages  of  the 
country;  on  the  contrary,  we  are  bound  to  in- 
fer that  Congress  did  not  consider  them  as  so 
recognized,  and  therefore  singled  them  out  as 
the  special  objects  of  their  bounty.  There  were 
but  two  classes  of  claims  recognized  by  the 
Spanish;  both  were  described  by  the  first  and 
second  sections  of  the  Act  of  2d  of  March,  1805. 
The  first  was  some  written  evidence  of  title,  a 
concession  or  warrant,  or  order  of  survey;  the 
second  was  a  mere  verbal  permission  to  occupy 
and  cultivate,  hence  it  was  called  a  "Settle- 
ment Kight." 

Now,  the  claims  in  the  second  section  cannot 
come  under  the  head  of  "Settlement  Rights." 
A  settlement  right  could  not  exceed  800  arpenti, 
and  required  inhabitation  and  cultivation  to 
give  it  validity.  The  claims  under  the  second 
section  largely  exceed  the  quantity  in  a  settle- 
ment right,  and  only  required  proof  of  posses- 
sion, which  does  not  necessarily  involve  in- 
habitation or  cultivation.  Hence,  I  conclude 
that  the  subject  matter  of  the  second  section 
was  not  intended  to  be  referred  to  the  Board  of 
Commissioners  for  their  action. 

Let  us  now  examine  the  second  section  in 
its  own  terms.  If  the  claimant  was  an  in- 
habitant of  the  territory  at  the  change  of  gov- 
ernment, and  was  still  in  possession  at  that 
time,  if  the  tract  claimed  had  acknowledged 
and  ascertained  boundaries,  not  exceeding  two 
thousand  acres  and  not  adversely  claimed,  his 
52*1  *  title  shall  be  confirmed.  If  the  second 
section  stood  by  itself,  no  one  would  fail  to 
construe  these  words  into  a  present  grant,  be- 
ing in  all  respects  similar  to  the  two  cases 
alwve  cited.  If,  then,  the  words  of  the  section 
are  sufficient  to  create  a  present  grant,  it  is  a 
forced  construction  to  prevent  them  from  hav- 
ing that  effect,  and  to  throw  the  confirmation 
cm  the  future  decision  of  a  Board  of  Commis- 
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sioners,  for  the  reasons  already  g^ven.  First,  if 
the  Board  had  power  to  act  on  the  subject,  the 
second  section  was  superfluous.  Second,  the 
eighth  section  implies  an  exclusion  of  the  sec- 
ond from  the  jurisdiction  of  the  Board.  Third, 
the  language  of  the  second  section  leads  us  to 
presume  that  the  Legislature  did  not  think  that 
the  claims  therein  embraced  were  recognized 
by  the  Spanish  laws  and  usages,  or  th^  would 
have  left  them  to  be  decided  by  the  Conmiis- 
sioners  under  their  general  powers. 

The  proviso  of  the  second  section  puts  it  be- 
yond doubt  that  the  claims  were  intended  to 
be  confirmed  by  force  of  the  Act  itself.  The 
proviso  says,  that  no  claim  to  a  lead  mine  or 
salt  spring  shall  be  confirmed  merely  by  virtue 
of  this  section.  The  necessary  inference  is, 
that  a  tract  of  land,  not  containing  a  lead  mine 
or  salt  spring,  but  in  other  respects  complying 
with  its  terms,  shall  be  confirmed  merely  by 
virtue  of  this  section.  It  may  be  said  that  this 
proviso  was  intended  as  an  instruction  to  the 
Board  of  Commissioners;  but  the  fourth  section^ 
which  confers  the  powers  on  the  board,  and  im- 
poses limitations  on  them,  has  this  very  same 
prohibition.  This  affords  us  good  evidence  of 
the  meaning  of  the  Legislature.  They  did  not 
intend  under  any  circumstances  to  confirm  a 
lead  mine  or  a  salt  spring;  therefore,  in  the  sec- 
ond section,  where  they  intended  to  confirm 
certain  claims,  merely  by  force  of  the  section, 
they  introduced  a  proviso  exempting  lead  mines 
and  salt  springs  from  its  operation;  and  in  the 
fourth  section,  where  full  powers  are  given  to 
the  Board  to  decide  all  French  and  Spanish 
claims,  the^  introduced  a  claim  imposing  the 
same  restriction  on  them,  in  regard  to  lead 
mines  and  salt  springs.  This  is  the  only  way 
in  which  we  can  give  an  independent  existence 
to  the  second  section  and  preserve  it  from  be- 
ing a  mere  superfluity. 

There  is  nothing  in  the  words  of  the  section 
that  necessarily  requires  further  action  on  the 
part  of  the  Legislature  or  its  ministerial  agents. 
All  that  the  claimant  would  have  to  do,  when 
his  right  is  brought  in  question,  is  to  show  that 
he  comes  within  the  provisions  of  the  statutes, 
just  as  the  claimants  of  village  lots  under  the 
Act  of  the  13th  June,  1812.  He  will  have  to 
establish  his  title  by  showing  a  tract,  not  ex- 
ceeding 2,000  acres,  with  defined  and  ascer- 
tained limits;  proving  iminterrupted  possession 
for  ten  consecutive  years ;  residence  in  the  prov- 
ince *and  possession  at  the  time  of  the  [*58 
change  of  government.  These  facts  would  work 
a  title  in  him,  having  relation  back  to  the 
time  of  the  passage  of  the  Act. 

Second  Proposition.  The  next  statute  on 
which  we  rely  for  a  confirmation,  is  the  second 
section  of  the  Act  passed  April  12,  1814,  en- 
titled "An  Act  for  the  final  adjustment  of  land 
titles  in  the  State  of  Louisiana  and  Territory 
of  Missouri." 

(The  argument  of  Mr.  Garland  upon  this 
proposition  is  too  long  to  be  inserted.) 

Third  Proposition.  If  the  court  are  not  satis- 
fied that  the  claim  of  John  Jarrott  was  con- 
firmed by  the  Acts  we  have  been  commenting 
on,  there  is  another  view  of  the  case  to  which 
I  would  now  ask  their  attention. 

By  the  facts  set  forth  in  the  petition,  and  ad- 
mitted to  be  true  by  the  demurrer,  it  seems 
that  Jarrott  had  been  in  possession  of  the  land 
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more  than  ten  consecutive  years  prior  to  the 
20th  December,  1803;  that  it  did  not  exceed 
in  quantity  2,000  acres,  and  that  he  was  an 
inhabitant  of  the  Territory,  and  still  in  pos- 
session on  that  day.  By  the  second  section  of 
the  Act  of  3d  March,  1807,  he  was  entitled  to  a 
confirmation  from  any  tribunal  authorized  to 
act  on  the  subject.  The  claim  was  presented 
to  the  Recorder  of  Land  Titles,  and  by  him  re- 
jected, it  was  reserved  from  sale  by  the  Act  of 
17th  February,  1818,  third  section.  It  was 
afterwards  surveyed  and  marked  on  the  books 
of  the  Surveyor-General  and  on  the  books  of 
the  Register,  as  reserved  to  fill  the  claim  of 
John  Jarrott.  In  1824  an  Act  was  passed  au- 
thorizing the  representatives  of  certain  French 
and  Spanish  claims  to  prosecute  them  before 
the  District  Court.  Various  other  Acts  were 
subsequently  passed  on  these  claims  which  it  is 
not  necessary  to  mention.  On  the  17th  June, 
1844,  an  Act  was  passed  reviving  for  five  years 
the  Act  of  1824. 

The  claim  of  John  Jarrott  did  not  come  with- 
in the  purview  of  these  statutes.  The  Act  of 
26th  May,  1824,  gave  jurisdiction  to  the  Dis- 
trict Court  over  claims  to  lands,  "by  virtue  of 
any  French  or  Spanish  grant,  concession,  war- 
rant or  order  of  survey  legally  made,  granted 
or  issued  before  the  10th  day  of  March,  1804," 
by  the  proper  authorities.  Jarrott's  claim  was 
neither  a  grant,  a  concession,  a  warrant  or 
order  of  survey;  it  was  founded  on  verbal  per- 
mission only,  and  was  called  a  settlement  right; 
as  such  it  was  filed,  and  as  such  it  was  acted 
on  by  the  Recorder.  That  it  did  not  come  under 
the  jurisdiction  of  the  court,  is  put  beyond 
question  by  a  comparison  of  other  statutes  on 
the  same  subject.  On  the  9th  of  July,  1832, 
an  Act  was  passed  creating  a  Board  of  Com- 
missioners ''to  examine  all  the  unconfirmed 
claims  to  land  in  that  State  (Missouri),  hereto- 
fore filed  in  the  office  of  the  Recorder  according 
to  law,  founded  upon  any  incomplete  grant, 
54*]  'concession,  warrant  or  order  of  survey, 
issued  by  the  authority  of  France  or  Spain, 

grior  to  the  10th  day  of  March,  1804."  It  will 
e  perceived  that  the  class  of  claims  embraced 
in  this  statute  is  precisely  the  same  as  that  in 
the  Act  of  1824,  over  which  the  District  Court 
took  cognizance.  They  were  claims  originating 
in  a  grant,  concession,  warrant  or  order  of 
survey.  Donation  or  settlement  claims  were 
not  embraced;  accordingly  Congress  passed  a 
supplemental  Act  embracing  those  claims. 

%  the  2d  of  March,  1833,  it  was  enacted 
that  the  provisions  of  the  Act  of  the  0th  of 
Julv,  1832,  shall  be  extended  to,  and  embrace 
in  its  operations  every  claim  lo  a  donation  of 
land  in  the  State  of  Missouri,  held  in  virtue  of 
settlement  and  cultivation.  This  supplement 
shows  the  understanding  of  the  Legislature, 
and  proves  that  Jarrott's  claim,  which  was  a 
''donation  right,"  was  not  embraced  by  the  Act 
of  9th  of  July,  1832,  and  consequently  not  by 
the  Act  of  26th  May,  1824,  giving  jurisdiction 
to  the  court,  to  precisely  the  same  class  of 
claims. 

Since  writing  the  above,  I  have  seen  the 
opinion  of  this  court  in  the  case  of  The  United 
States  V.  Rillieux,  14  How.  189,  which  fully 
sustains  the  conclusion  that  the  District  Court 
had  no  jurisdiction  in  this  case. 

After  the  Act  of  1818,  reserving  this  tract 
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from  sale,  there  was  no  other  statute  operating 
on  it  till  the  supplemental  Act  of  March,  1833, 
extending  the  provisions  of  the  Act  of  1832  to 
donation  and  settlement  rights.  It  was  made 
duty  of  the  Commissioners  to  examine  all 
the  unconfirmed  claims  heretofore  filed  in  the 
office  of  the  Recorder,  to  take  additional  testi- 
mony, if  they  thought  proper,  in  regard  to 
those  claims,  and  then  to  class  them  so  as  to 
show,  first,  what  claims,  in  their  opinion,  would 
in  fact  have  been  confirmed  under  former  au- 
thorities; and  second,  what  claims,  in  their 
opinion,  are  destitute  of  merit.  They  were  re- 
quired to  proceed,  with  or  without  any  new  ap- 
plication of  the  claimants,  and  to  lay  before  the 
Commissioners  of  the  General  Land  Office  a  re- 
port of  the  claims  so  classed,  to  be  laid  before 
Congress  for  their  final  decision  upon  the  claims 
contained  in  the  first  class. 

The  third  section  then  enacts,  "that  from 
and  after  the  final  report  of  the  Recorder  and 
Commissioners,  the  lands  contained  in  the  sec- 
ond class  shall  be  subject  to  sale  as  other  pub- 
lic lands,  and  the  lands  contained  in  the  first 
class  shall  continue  to  be  reserved  from  sale  as 
heretofore,  until  the  decision  of  Congress  shall 
be  made  thereon."  Jarrott's  claim  was  not  em- 
braced in  either  class;  it  was  not  acted  on  at 
all.  The  law  made  it  the  duty  of  the  Board  to 
proceed  without  further  application.  The  claim 
was  regularly  filed  in  the  office  of  the  Recorder ; 
the  Commissioners  might  take  additional  testi- 
mony if  the  case  required  it.  The  *repre-  [*55 
sentatives  of  Jarrott  had  nothing  to  do;  they 
could  only  wait  in  silence  the  action  of  the 
Board.  Their  claim  was  overlooked  or  not 
reached;  the  Board  made  their  final  report  and 
dissolved.  Now,  it  is  a  well-settled  principle 
of  law  that  no  person  shall  suffer  in  his  rights 
in  consequence  of  the  delay  or  neglect  of  gov- 
ernment officers.  This  tract  of  lands  stands  re- 
served from  sale,  as  heretofore,  to  fill  the  claim 
of  John  Jarrott's  representatives. 

In  Menard  v.  Massey,  8  How.  809,  this  court 
have  said:  "That  this  provision  (section  6th  of 
Act  3d  March,  1811)  is  an  exception  to  the  gen- 
eral powers  conferred  on  the  officers  to  sell,  is 
not  an  open  question;  having  been  so  adjudged 
by  this  court  in  the  case  of  Stoddard  v.  Cham- 
bers, reported  in  2  Howard;  and  again,  at 
the  present  term,  in  the  case  of  Bissell  v.  Pen- 
rose. Nor  is  it  an  open  question,  that  the  Act 
of  February  17,  1818,  folio  8,  re-enacts  and 
continues  in  force  the  exception  as  respects 
such  lands.  This  was  also  decided  b^  the  above 
cases;  and  that  such  was  the  opinion  of  Con- 
gress, is  manifest  from  the  third  section  of  the 
Act  of  9th  July,  1832,  under  which  the  last 
Board  acted;  for  it  declares  that  lands  of  the 
first  class  shall  be  reserved  from  the  sale  as 
heretofore."  Now,  it  is  muiifest  that  lands  not 
classed  at  all,  not  acted  on  by  the  Board,  most 
continue  reserved  from  sale  as  heretofore.  We 
can  come  to  no  other  conclusion  without  ad- 
mitting that  the  neglect  or  delay  of  public  of- 
ficers can  deprive  a  person  of  his  rights,  which 
is  not  consistent  with  law  or  justice. 

The  Supreme  Court  of  Missouri,  in  a  similar 
case,  have  held  that  the  lands  continue  to  be 
reserved  as  heretofore.  In  Perry  v.  O'Hanlon, 
11  Mo.  596,  they  say:  "What,  then,  was  the 
condition  of  the  land,  the  title  to  which  is  nov 
in  controversy,  in  1847.  when  the  patent   is- 
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tiued?  The  Act  of  July  9th,  1832,  directed  the 
Commissioners  to  divide  the  claims  submitted 
to  them  into  two  classes.  The  first  class  was 
to  embrace  such  claims  as,  in  their  opinion, 
were  meritorious  and  ought  to  be  confirmed; 
and  the  second  class  to  include  such  as  were 
•destitute  of  merit.  The  Act  declared  that  after 
the  final  report  of  the  Board,  the  lands  em- 
braced in  the  second  class  should  be  subject  to 
•sale  as  other  public  lands;  that  the  lands  con- 
tained in  the  first  class  should  be  reserved  from 
sale  until  the  final  action  of  Congress  thereon. 
Congress  finally  acted  on  this  report  in  1836; 
mnd  the  Act  July  4,  1836,  confirmed  the  claims 
recommended  by  the  Commissioners,  with  cer- 
tain exceptions  specified  in  the  Act.  Perry's 
«laim  was  not  in  the  second  class,  for  it  was 
never  rejected  by  the  Board;  it  was  not  in  the 
first  class,  for  it  was  not  reported  for  confirma- 
tion. How,  then,  has  the  reservation  been  re- 
moved? By  the  Act  of  1832,  this  land  was 
56*]  expressly  *reserved  from  sale.  No  pro- 
ceeding under  that  Act  has  had  the  effect  of 
taking  off  this  reservation,  nor  has  any  subse- 
quent law  been  enacted  having  such  purpose  or 
tendency.  If  Perry,  then,  by  virtue  of  the  pro- 
ceedings under  the  proviso  to  the  third  section, 
failed  to  acquire  a  complete  title  to  the  land 
by  purchase,  it  still  continues  under  the  gen- 
eral reservation.  Whether  Perry's  title  be  good 
or  otherwise,  until  Congress  shall  direct  the 
land  to  be  brought  into  market,  no  other  in- 
dividual can  acquire  a  title.  It  was  expressly 
reserved  on  account  of  Perry's  claim  under 
Valle.    That  reservation  still  remains." 

This  tract  of  land,  therefore,  stands  reserved 
from  sale  ''as  heretofore,"  and  all  the  entries 
made  upon  it  are  consequently  void.  But  the 
Supreme  Court  of  Missouri  tell  us  there  is  no 
remedy.  "Suppose  it  be  true,"  say  they,  "that 
the  reservation  did  exist,  and  that  its  effect 
would  be  to  render  the  purchases  void,  still  his 
position  (plaintiff's)  in  court  is  not  changed 
thereby.  The  reservation  confers  no  title  on 
him;  and  the  nullity  of  purchases  made  by  the 
defendants  does  not  oihance  the  merits  of  his 
title.  He  is  still  without  any  title  that  we  can 
enforce." 

They  came  to  this  conclusion  on  the  author- 
ity of  cases  decided  by  this  court.  "The  Su- 
preme Court  of  the  United  States,"  say  they;  in 
Lea  Bois  v.  Bramell,  4  How.  462,  and  in  Men- 
ard T.  Massey,  8  How.  307,  "distinctly 
declare  that  until  an  inchoate  title  originating 
under  the  Spanish  government  has  been  'con- 
firmed,' it  has  no  st^ding  in  a  court  of  law  or 
equity." 

In  the  view  I  am  now  about  to  press  upon 
the  consideration  of  the  court,  I  do  not  rest  the 
case  on  the  "unconfirmed  title"  filed  in  the 
Recorder's  office.  The  above  authorities,  there- 
fore, and  the  principle  deduced  from  them,  are 
inapplicable. 

I  maintain  that  we  have  a  right  to  the  aid  of 
the  court  on  the  ground  of  possession;  legal 
possession  of  a  tiact  of  land  with  acknowledged 
and  ascertained  boimdaries,  by  permission  and 
authority  of  the  Congress  of  the  United  States. 
We  ar^  tenants  of  the  government,  and  have  a 
right  to  be  protected  in  our  possession. 

The  Statute  of  Missouri  says:    "The  action 
of  ejectment  may  be  maintained  in  all  cases 
where  the  plaintiff  is  legally  entitled  to  the 
possession  of  the  premises." 
14  li.  ed. 


In  this  case,  Burgess,  as  representative  of 
Jarrott,  is  legally  entitled  to  the  possession  of 
the  premises. 

Kendall,  who  purchased  of  Jarrott's  heirs, 
filed  his  claim  with  the  Recorder  under  the 
seventh  section  of  the  Act  13th  June,  1812, 
which  required  him  to  be  an  actual  settler  on 
the  land.  As  the  claim  was  not  confirmed  on 
other  grounds  we  are  to  presume  *that  he  [*57 
complied  with  the  law  in  this  respect,  and  was 
an  actual  settler.  We  know,  from  the  record,  he 
was.  The  land  thus  actually  settled  was  re- 
served from  sale  by  a  subsequent  Act  of  Con- 
gress. It  was  surveyed  and  marked  on  the  book 
of  surveys,  in  the  Register's  office,  as  reserved 
from  sale,  to  fill  the  claim  of  John  Jarrott's 
representative.  This  representative  was  in  the 
actual  occupation  and  use  of  the  land.  Here, 
then,  is  a  specific  tract  of  land  in  the  actual 
occupation  of  Kendall,  who  has  authority  by 
law  to  hold  the  same  until  Congress  shall  de- 
termine whether  or  not  he  has  a  right  to  de- 
nuind  a  legal  title  for  it.  Until  that  event  he 
has  possession,  and  a  legal  right  to  the  pos- 
session. 

Burgess,  in  his  petition,  sets  out  his  posses- 
sion and  the  ouster  of  possession  by  the  defend- 
ants. After  describing  the  chain  of  events, 
and  proving  himself  the  legal  representative  of 
John  Jarrott,  the  petition  then  proceeds:  "And 
your  petitioner  has  been  in  possession  of  640 
acres  of  said  land  ever  since  he  purchased  it  as 
aforesaid." 

The  petition  goes  on  to  show  that  the  land 
was  marked  on  the  books  as  reserved  from  sale, 
and  was  reserved  from  sale  to  fill  the  claim  of 
Jarrott's  representatives,  "until  the  30th  day 
of  December,  1847,  a  period  of  twenty-nine  or 
thirty  years,  when,  in  violation  of  law,  the  sev- 
eral Acts  of  the  Congress  of  the  United  States, 
and  the  rights  of  the  le^l  representatives  of 
the  said  Jarrott,"  the  Register  suffered  pre-emp- 
tions to  be  taken  on  it;  "and  the  persons  who 
took  said  pre-emptions  had  full  knowledge  at 
the  time  of  the  claim  of  John  Jarrott's  leg^ 
representatives  to  said  land,  and  now  having 
possession  of  said  land,  and  claiming  the  same 
as  their  property  (although  attempted  to  be  un- 
lawfully obtained),  and  are  keeping  the  legal 
representatives  of  the  said  Jarrott  out  of  their 
possession  of  the  same,  notwithstanding  it  is 
their  property,  and  belongs  to  no  other  person 
whatever."  And,  in  conclusion,  the  petition 
prays  "that  said  defendant  be,  by  vercfict  and 
judgment  in  your  petitioner's  behalf,  compelled 
to  abandon  their  illegal  claim  to  said  land  or 
any  part  of  it,  to  wit:  your  petitioner's  640 
acres  of  it." 

This  petition  is  awkwardly  worded,  but  the 
Statute  of  Missouri  requires  no  particular  form, 
only  that  the  petitioner  shall  set  out  his  case  in 
full,  and  in  language  so  that  a  man  of  common 
understanding  shall  know  what  is  meant. 
There  can  be  no  mistake  as  to  the  meaning  of 
this  petition.  Burgess  had  bought  640  acres  of 
this  land  by  deed,  and  was  in  the  actual  posses- 
sion of  the  fame,  according  to  the  metes  and 
bounds  of  his  deed,  when  the  defendants  in- 
truded and  unlawfully  obtained  possession,  and 
are  holding  the  same  against  the  lawful  posses- 
sion of  him,  the  legal  representative  of  John 
*  Jarrott,  and  he  prays  that  they  may  be  [*58 
adjudged  to  surrender  up  this  unlawful  claim 
to  his  land. 
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It  is  on  tills  right  of  possession  we  now  ask 
the  judgment  of  the  court. 

That  the  entries  are  void,  cannot  be  ques- 
tioned. See  Stoddard  y.  CSiambers,  2  How. 
284;  Menard  v.  Massey,  and  Bissell  v.  Pen- 
rose, 8  How.;  and  Perry  ▼.  O'Hanlon,  11  Mo. 
585.  The  entries  being  void,  our  right  of  pos- 
session will  be  recognized  and  enforced. 

The  political  power  has  acted  on  this  claim, 
and  it  is  now  cognizable  by  the  courts  of  law. 
The  claim  was  required  by  statute  to  be  filed 
with  the  Recorder  of  Land  Titles;  to  be  invest- 
igated and  reported  to  Congress.  Another 
statute  declares  that  until  the  final  action  of 
Congress  thereon  it  shall  be  reserved  from  sale. 
The  executive  officers  are  instructed  to  carry 
these  laws  into  effect.  The  Surveyor-General 
marks  it  out  on  the  maps  of  his  office;  draws 
lines  around  the  claim,  and  writes  on  the  face 
of  it,  "Reserved  from  sale,  to  fill  the  claim  of 
John  Jarrott's  representatives."  Will  not  the 
courts  recognize  a  claim  in  this  condition,  and 
enforce  the  law  in  regard  to  it?  They  do  not 
look  upon  it  as  an  unconfirmed  Spanish  grant, 
having  no  standing  in  a  court,  but  as  a  claim 
filed  and  reserved  from  sale  by  the  laws  of 
Congress;  it  has  a  legal  existence.  They  en- 
force the  laws  of  Congress  and  say:  the  pos- 
session of  Jarrott's  representatives  is  recognized 
by  statute,  and  is  valid  until  the  final  action 
of  Congress:  in  the  mean  time  all  the  entries 
on  this  land  are  without  authority  and  void. 
The  Supreme  Court  of  Missouri  admit  that 
they  have  power  to  pronounce  the  entry  of  the 
defendants  void,  because  the  land  is  reserved 
from  sale  by  a  law  of  Congress;  buL  deny  that 
they  can  go  further,  and  protect  the  right  of  pos- 
session in  the  plaintiff,  because  he  sets  up  noth- 
ing more  than  an  unconfirmed  Spanish  grant 
which  is  not  recognized  by  law.  But  he  does 
more;  he  sets  up  a  right  of  possession  in  this 
land  under  the  law  of  Congress.  It  is  admitted 
that  the  plaintiff  is  in  possession,  and  has  been 
from  the  beginning.  It  must  also  be  conceded 
that  the  reservation  was  made  in  respect  of  this 
possession,  because  every  law  on  the  subject  of 
incomplete  Spanish  grants  is  based  on  the  idea 
of  actual  possession  or  inhabitation  or  cultiva- 
tion. This  reasoning  is  specially  applicable  to 
the  present  case,  because  it  has  written  evi- 
dence of  title,  and  rests  entirely  on  actual  set- 
tlement or  possession.  Here,  then,  is  a  claim 
founded  in  possession  only,  recognized  by  law. 
If,  therefore,  the  courts  can  protect  the  reser- 
vation by  declaring  all  entries  on  it,  subsequent 
to  the  reservation,  void,  they  can  likewise  pro- 
tect and  enforce  the  right  of  possession  on 
which  the  reservation  was  foundeid.  The  same 
50*]  *law  that  gives  them  power  to  protect  the 
reservation,  gives  them  power  to  protect  the 
possession  under  it.  If  this  be  not  so,  then  a 
bona  fide  holder  of  land  under  the  author- 
ity of  Congress  can  be  ousted  of  his  possession, 
and  the  courts  have  no  power  to  protect  him. 
But  this  is  not  law.  An  ejectment  can  be  main- 
tained on  a  bare  possession  against  a  trespasser. 
In  the  case  of  Crockett  v.  Morrison,  11  Mo. 
page  6,  the  court  say:  "As  the  action  of  eject- 
ment is  a  possessory  action,  where  no  title  ap- 
pears on  either  side,  a  prior  possession,  though 
short  of  twenty  years,  will  prevail  over  a  sub- 
sequent possession  which  has  not  ripened  into  a 
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title,  provided  the  prior  possession  be  under  » 
claim  of  right  and  not  voluntarily  abandoned. 

This    doctrine    is     recognized 
by  the  New  York  courts  in  a  variety  of  cases. 

In  all  these  cases  it  wiU  be^ 
found  that  the  defendants,  against  whom  a  re- 
covery was  permitted,  were  mere  trespassers,, 
and  that  they,  or  those  under  whom  they 
claimed,  or  from  whom  they  obtained  posses- 
sion, entered  upon  the  actual  or  constructire 
possession  of  the  plaintiff." 

In  the  present  case  there  is  no  question  of 
of  title;  that  remains  in  the  United  States.  The 
Supreme  Court  of  Missouri  admit  that  Burgesa 
is  m  possession,  and  that  the  entry  of  the  de- 
fendants is  void.  Then  the  defendants  are 
mere  trespassers  on  the  actual  and  constructive 
possession  of  the  plaintiff,  and  ought  to  be 
ejected  by  the  present  action. 

Mr.  Darby,  for  the  defendants  in  error: 

The  petition  of  the  plaintiff  shows  that  he  has 
no  title.  His  claim  is  not  based  upon  a  con- 
cession, and  was  never  confirmed.  The  only 
action  ever  taken  with  the  claim  by  the  parties 
purporting  to  represent  it,  was  when  it  waa 
presented  to  the  Recorder  of  Land  Titles,  by 
Kendall,  after  his  purchase  in  1812.  The  Re- 
corder refused  to  recommend  it  for  confirma- 
tion, and  rejected  it;  and  from  that  time  to 
the  commencement  of  this  suit,  a  period  of 
nearly  forty  years,  the  claim  appears  to  have 
been  abandoned.  At  least,  no  steps  appear  to 
have  been  taken  to  bring  it  before  the  Record- 
er, or  anv  of  these  several  Boards  of  Commis- 
sioners, for  confirmation.  It  does  not  appear 
to  have  been  presented  to  Congress,  or  any  de- 
partment of  tne  government  or  other  tribunal, 
for  their  sanction,  approval  or  confirmation. 

The  opinion  of  the  Supreme  Court  of  Mis- 
souri has  shown,  most  conclusively,  that  it  was 
not  confirmed  by  the  second  section  of  the  Act 
of  the  3d  of  March,  1807  (2  U.  S.  Stat,  at  Large, 
440),  as  was  contended  by  the  counsel  in  that 
court,  in  the  argument  of  this  cause. 

The  plaintiff,  then,  has  nothing  more  than 
an  unconfirmed,  *unprosecuted  claim  to  [*60 
land,  which  has  been  rejected  by  the  Recorder 
of  Land  Titles,  and  that  rejection  acquiesced 
in  for  nearly  forty  years;  and  which  the  de- 
fendants, as  shown  by  the  plaintifi^s  petition, 
have  purchased,  at  different  times,  of  the  Unit- 
ed States,  and  to  which  they  have  severally  a 
title  from  the  government.  It  is  manifest  the 
plaintiff  has  no  such  title  as  will  authorize  a 
court  of  justice  to  give  him  the  relief  prayed 
for  in  his  petition. 

The  claim  was  not  filed  under  the  provisions 
of  the  Act  of  Congress  of  May  26, 1824,  giving 
jurisdiction  to  the  District  Court  of  the  United 
States,  for  the  Missouri  District,  to  adjudicate 
and  pass  on  these  unconfirmed  claims.  The 
claim  was  consequently  barred.  The  fifth  sec- 
tion of  that  Act  provides,  **That  any  claim 
not  brought  before  the  District  Court  within 
two  years  from  the  passing  thereof,  shall  be 
forever  barred,  both  In  law  and  equity;  and 
that  no  other  action  at  common  law,  or  pro- 
ceeding in  equity,  shall  ever  thereafter  be  sus- 
tained in  relation  to  said  claim." 

In  further  support  of  this  position,  the  de- 
fendants refer  to  the  case  of  Barry  v.  GamUe, 
3  How.  55,  and  also  to  the  case  of  Chouteau 
V.  Eckharty  2  How.  352. 
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To  show,  moreover,  that  the  plaintiff's  claim 
lias  "no  standing  in  a  court  of  law  or  equity/' 
-the  defendants  rely  with  much  confidence  on 
^he  case  of  Les  Bois  v.  Bramell,  decided  in  this 
-court  at  the  January  Term,  1846,  4  How.  462. 
And  in  the  case  of  Menard  v.  Massey,  8  How. 
-307,  the  same  principle  is  still  more  strongly 
-asserted  and  adhered  to. 

The  decision  of  the  Supreme  Court  of  Mis- 
^aouri  is  made  in  accordance  with  the  decisions 
referred  to,  and  is  governed  by  them.  The 
demurrers  were  rightfully  sustained  on  both 
points. 

The  defendants  were  improperly  joined  in 
the  action.  They  held  separately,  each  in  his 
own  right,  under  entries  made  at  the  Land  office 
at  different  times,  and  under  pre-emptions  al- 
lowed in  favor  of  each  of  the  defendants.  The 
petition  shows  that  they  did  not  hold  or  claim 
title  in  common,  but  that  they  held  separately. 

In  conclusion,  the  defendants  adopt,  as  a 
'part  of  their  argument,  a  portion  of  the  able 
opinion  of  Chief  Justice  Gamble,  in  delivering 
the  opinion  in  this  cause: 

''The  plaintiff,  then,  has  no  title  which  au- 
thorizes him  to  ask  the  relief  prayed  for  in  this 
petition.  But  he  alleges  that  the  land  was, 
by  different  Acts  of  Congress,  reserved  from 
sale  in  order  to  satisfy  his  claim,  and  therefore 
the  purchases  made  by  the  defendant  were 
void.  Suppose  it  to  be  true  that  the  reservation 
did  exist,  and  that  its  effect  would  be  to  render 
the  purchases  void,  still  his  position  in  court  is 
61*]  not  changed  thereby.  *The  reservation 
confers  no  title  on  him,  and  the  nullity  of 
purchases  made  by  the  defendants  does  not 
enchance  the  merits  of  his  title.  He  ia  still 
without  any  title  that  he  can  enforceJ 
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Mr  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

This  was  a  suit  brought  by  petition  in  the 
-<^rcuit  Court  of  Jefferson  County,  in  the  State 
•of  Missouri,  by  the  plaintiff  in  error,  against 
the  defendants. 

'The  petition  sets  forth,  in  substance,  that 
^ohn  Jarrott,  alias  Gerrard,  in  1780,  with  the 
•consent  and  permission  of  the  officers  of  the 
Spanish  government,  settled  upon  a  tract  of 
land  in  what  is  now  Jefferson  County,  in  the 
State  of  Missouri,  and  that  he  continued  to  in- 
habit and  cultivate  it  until  about  1796,  when 
he  was  driven  off  by  the  Indians.  His  son  Jo- 
seph succeeded  him  in  the  possession  of  the 
land,  and  continued  to  reside  upon  and  cultivate 
it  until  he  sold  it  to  Kendall,  in  the  year  1812. 
Kendall  filed  a  notice  of  the  claim  with  the 
United  States  Recorder  of  Land  Titles,  who  re- 
jected it.  The  right  of  Kendall  passed  by  de- 
scent to  his  heirs  at  law,  who  sold  to  the  plain- 
tiff, as  appears  by  conveyances  filed  with  the 
petition.  It  appears,  moreover,  that  the  plain- 
tiff has  always  been  in  possession  since  the  pur- 
<;hase  of  Kendall's  heirs.  A  plat  of  the  claim 
was  laid  down  on  the  maps  of  the  public  lands, 
in  the  Registrar's  office,  representing  it  as  being 
reserved  to  satisfy  the  claim  of  John  Jarrott's 
legal  representatives.  After  the  claim  had  been 
•examined  and  rejected  by  the  Recorder  of 
Land  Titles,  no  further  action  appears  to  have 
'heen  taken  on  the  claim. 

''In  the  years  1847-48  and  9,  different  por- 
rtions  of  the  same  tract  of  land  were  entered 
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at  the  Registrar's  office,  by  different  individuals 
under  pre-emptions  allowed  to  them ;  the  entries 
bein^  made  at  different  times,  each  person  pur- 
chasing in  his  own  right  and  in  his  own  indi- 
vidual name,  separate  and  distinct  from  the 
others.  The  several  persons  making  these  sep- 
arate and  different  entries  are  made  the  defend- 
ants to  this  suit: 

"The  defendants  demurred  to  the  petition, 
and  assigned  as  causes  of  demurrer:  first,  that 
the  plaintiff  showed  no  right,  in  his  petition, 
to  maintain  the  action;  second,  that  separate 
and  distinct  causes  of  action  against  different 
persons  were  joined  in  the  petition. 

"The  Circuit  Court  of  Jefferson  County  sus- 
tained the  demurrers,  and  the  plaintiff  appealed 
to  the  Supreme  Court  of  Missouri.  The  Su- 
preme Court  affirmed  the  decision  of  the  Circuit 
Court,  and  the  plaintiff  has  brought  his  case 
before  this  court,  by  writ  of  error,  to  reverse 
the  decision  of  the  Supreme  Court  of  Missouri." 

*In  proceeding  to  deliver  the  opinion  [*62 
of  the  court,  it  is  proper  to  observe,  that  by  the 
laws  of  Missouri  the  distinction  between  suits 
at  law  and  in  equity  has  been  abolished.  The 
party  proceeds  by  petition,  stating  fully  the 
facts  on  which  he  relies,  if  he  seeks  to  recover 
possession  of  land  to  which  he  claims  a  perfect 
legal  title;  and  he  proceeds  in  the  same  manner 
if  he  desires  to  obtain  an  injunction  to  quiet 
him  in  his  possession,  or  to  compel  the  adverse 
party  to  deliver  up  to  be  canceled  evidences  of 
title,  improperly  and  legally  obtained^  and  he 
may,  it  seems,  assert  both  legal  and  equitable 
rights  in  the  same  proceeding,  and  obtain  the 
appropriate  judgment. 

This  has  been  done  by  the  plaintiff  in  error  in 
the  present  case.  His  suit  is  brought  according 
to  the  prayer  of  his  petition  to  recover  pos- 
session of  land  to  which  he  claims  title,  and 
upon  which,  as  he  alleges,  the  defendants  have 
unlawfully  entered;  and  also  to  compel  them 
to  abandon  (as  he  terms  it)  their  illegal  claim. 

The  demurrer  admits  the  truth  of  the  facts 
stated  in  the  petition.  And  consequently,  if 
these  facts  show  that  he  had  any  legal  or  equi- 
table right  to  the  land  in  question,  under  the 
Treaty  with  France,  or  an  Act  of  Congress, 
which  the  State  Court  was  authorized  and 
bound  to  protect  and  enforce,  he  is  entitled  to 
maintain  this  error,  and  the  judgment  of  the 
State  Court  must  be  reversed. 

Now,  as  regards  any  equitable  and  inchoate 
title  which  the  petitioner  may  possess  under 
the  Treaty  with  France,  it  is  quite  clear  that 
the  State  Court  had  no  jurisdiction  over  it. 
For  it  has  been  repeatedly  held  by  this  court, 
that  under  that  Treaty,  no  inchoate  and  imper- 
fect title  derived  from  the  French  or  Spanish 
authorities,  can  be  maintained  in  a  court  of 
justice,  unless  jurisdiction  to  try  and  decide  it 
has  first  been  conferred  by  Act  of  Congress. 
Certainly  no  such  jurisdiction  has  been  given  to 
any  State  Court.  And  the  Supreme  (>>urt  of 
Missouri  were  right  in  sustaining  the  demurrer, 
as  to  this  part  of  the  petition,  even  if  it  had 
been  of  opinion  that  the  permit  to  settle  on 
the  land,  and  the  long  possession  of  it  under 
the  Spanish  government,  gave  him  an  equitable 
right,  by  the  laws  of  Spain,  to  demand  a  per- 
fect and  legal  title.  The  court  had  no  juris- 
diction upon  the  question.  And  the  judgment 
of  the  State  Court  cannot  be  reversed  unless 
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the  plaintiff  can  show  that  he  had  a  complete 
and  perfect  title  derived  from  the  Spanish  or 
French  authorities;  or  a  legal  or  equitable  title 
under  the  laws  of  the  United  States. 

The  petitioner  does  not  claim  a  perfect  grant 
from  the  French  or  Spanish  government;  nor 
a  patent  from  the  proper  officers  of  the  United 
States.  But  he  insists  that  the  Act  of  Con- 
fess of  March  3,  1807,  2d  Stat.  440,  vested 
m  him  a  complete  legal  title,  and  needed  no 
patent  to  confirm  it. 

68*]  •Undoubtedly  Congress  may,  if  it  thinks 
proper,  grant  a  title  in  that  form,  and  it  has  re- 
peatedly done  so.  And  we  proceed  to  examine 
whether  the  title,  claimed  by  the  plaintiff,  was 
confirmed  to  him  by  the  Act  referred  to. 

The  plaintiff  relies  on  the  second  section  as  a 
confirmation  of  his  claim.  But  it  evidently 
will  not  bear  that  construction  when  taken  in 
connection  with  the  whole  Act.  For  the  fourth 
section  directed  Commissioners  to  be  appointed, 
who  were  authorized  to  decide  upon  all  claims 
to  land  under  French  or  Spanish  titles  in  the 
Territories  of  Louisiana  or  Orleans;  and  bv 
the  sixth  section,  whenever  the  final  deci- 
sion of  the  Commissioner  was  in  favor  of  the 
claimant,  he  was  entitled  to  a  patent  for  the 
land,  to  be  issued  in  the  manner  provided  for 
in  that  section.  The  eighth  section  required 
the  Commissioners  to  report  to  the  Secretary  of 
the  Treasury  their  opinion  upon  all  claims  not 
finally  confirmed  by  them — the  claims  to  be 
c1a8sifie(^  in  the  manner  therein  prescribed. 
And  it  was  made  the  duty  of  the  Secretary  to 
lay  this  report  before  Congress  for  their  final 
determination. 

This  Act  of  Congress  did  not,  proprio  vigore, 
vest  the  legal  title  in  any  of  the  claimants.  For 
even  when  the  decision  of  the  Commissioners 
was  final  in  their  favor,  yet  a  patent  was  still 
necessary  to  convey  the  title.  The  report  was 
/  made  conclusive  evidence  of  the  equitable 
right,  and  nothing  more.  And  when  the  final 
decision  was  against  the  validity  of  the  claim, 
he  was  directed  to  report  his  opinion  upon  its 
merits ;  and  Congress  reserved  to  itself  the  ulti- 
mate determination. 

The  powers  and  duties  of  the  Commissioner 
were  subsequently  transferred  to  the  Recorder 
of  Land  Titles.  And  this  claim  was  presented 
to  him  in  1812,  with  the  evidence  upon  which 
the  claimant  relied  to  support  it.  It  is  a  claim 
under  a  settlement  right  derived  from  the 
Spanish  authorities,  and  which  the  claimant 
insisted  was  within  the  provisions,  and  entitled 
to  confirmation  under  the  second  section  of  the 
Act  of  1807. 

The  Recorder  reported  against  it.  His  re- 
port states  that  there  was  "possession,  inhab- 
itation and  cultivation  in  1781,  and  eight  fol- 
lowing years,  and  again  two  or  three  years." 
He  assigns  no  particular  reason  for  rejecting 
the  claim,  but  simply  enters  in  his  report  ''not 
granted."  And  in  this  form  it  was  laid  before 
Congress,  together  with  the  other  claims  not 
finally  decided  by  the  Recorder  in  favor  of  the 
claimants.  It  does  not  therefore  appear  from 
the  report  whether  it  was  rejected  because,  in 
the  judgment  of  the  Recorder,  the  possession 
of  ten  consecutive  years  was  not  sufficiently 
proved;  or  because  no  evidence  was  offered 
(and  none  appears  to  have  been  offered)  to 
prove  that  the  party  under  whose  title  the  claim 
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was  made  was  a  resident  of  the  territory  on  the 
20th  of  December,  1803. 

•On  behalf  of  the  petitioner  it  is  con-  [^64 
tended,  that  the  decision  of  the  Recorder  was 
erroneous,  and  founded  upon  a  mistake  as  to  a 
matter  of  fact;  and  that  it  appears  by  the  evi- 
dence returned  with  the  report  to  the  Secretary 
of  the  Treasury,  that  the  possession  spoken  of 
was  proved  to  have  been  for  more  than  ten 
consecutive  years  before  the  20th  of  December, 
1803 — and  not  broken,  as  stated  in  the  report. 

This  may  be  true.  The  Recorder  may  have 
fallen  into  error.  But  it  does  not  follow  that 
plaintiff  was  entitled,  on  that  account,  to  main- 
tain his  petition  in  the  Missouri  court.  That 
court  had  no  power  to  correct  the  errors  of  the 
Recorder  if  he  made  any;  nor  to  revise  his  de- 
cision; nor  to  confirm  a  title  which  he  had  re- 
jected. That  power,  by  the  Act  of  1807,  was 
expressly  reserved  to  Congress  itself;  and  has 
not  been  committed  even  to  the  judicial  tribu- 
nals of  the  general  government.  The  decision 
of  the  Recorder  against  him  is  final,  unless  re- 
versed by  Act  of  Congress;  and  the  jpetitioner 
can  make  no  title  under  the  United  States,  by 
virtue  of  the  provisions  in  that  Act. 

It  is,  however,  insisted,  that  if  it  was  not  con- 
firmed by  the  Act  of  1807,  it  was  made  valid 
by  the  Act  of  1814.  And  this  confirms 
tion  is  claimed  under  the  first  section,  which 
confirms  all  claims  where  it  appears  by  the  re- 
port of  the  Recorder  that  it  was  rejected  mere- 
ly because  the  land  was  not  inhabited  by  the 
claimant  on  the  20th  of  December,  1803. 

But  it  is  very  clear  that  this  Act  does  not  em- 
brace it.  The  report  of  the  Recorder  does  not 
place  its  rejection  merely  on  that  ground.  On  the 
contrary,  it  would  seem  to  place  it  upon  the 
want  of  proof  of  continued  residence  upon  tbr 
land  for  ten  consecutive  years;  and  upon  none 
other. 

It  may  indeed  have  happened  that  the  son  of 
John  Jarrott  was  in  possession,  and  actually  in- 
habited the  land  on  the  day  mentioned  in  the 
law ;  and  that  from  ignorance  of  its  provisions, 
or  from  other  cause,  he  omitted  to  produce 
proof  of  it  to  the  Recorder,  and  that  the  claim 
was  in  fact  rejected  on  that  account.  But  that 
question  was  not  open  to  inquiry  in  the  Mis- 
souri court.  The  Act  of  Congress  does  not 
confirm  all  claims  where  this  fact  existed  and 
could  be  proved,  but  those  only  in  which  it  ap- 
peared on  the  face  of  the  report  that  the  want 
of  this  proof  was  the  sole  cause  of  its  rejection. 
This  must  appear  on  the  written  report  of  the 
Recorder  to  bring  it  within  the  provisions  of 
this  Act,  and  cannot  be  supplied  by  other  evi- 
dence. And  as  it  does  not  so  appear  in  the 
present  case,  the  Act  of  1814  does  not  embrace 
it  nor  confirm  it. 

Neither  can  the  petition  be  maintained  upon 
the  long  and  continued  possession  held  by  the 
petitioner  and  those  under  whom  he  claims. 

The  legal  title  to  this  land,  under  the  Treaty 
with  France,  was  'in  the  United  States.  [*65 
The  defendants  are  in  possession,  claiming  title 
from  the  United  States,  and  with  evidences  of 
title  derived  from  the  proper  oflicers  of  the  gov- 
ernment. It  is  not  necessary  to  inquire  wheth- 
er the  title  claimed  by  them  is  valid  or  not. 
The  petitioner,  as  appears  by  the  case  he  pre- 
sents in  his  petition,  has  no  title  of  anydescrip 
tion  derived  from  the  constituted  authorities  of 
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the  United  States,  of  which  any  court  of  justice 
can  take  cognizance.  And  the  mere  possession 
of  public  land,  without  title,  will  not  enable  the 
party  to  maintain  a  suit  against  anyone  who 
enters  on  it;  and  more  especially  he  cannot 
maintain  it  against  persons  holding  possession 
under  title  derived  from  the  proper  officers  of 
the  government.  He  must  first  show  a  right 
in  himself,  before  he  can  call  into  question  the 
validity  of  theirs. 

Whatever  equity,  therefore,  the  plaintiff  may 
be  supposed  to  have,  it  is  for  the  cQnsideration 
and  decision  of  Confess,  and  not  for  the  courts. 
If  he  has  suffered  injury  from  the  mistake  or 
omission  of  the  public  officer,  or  from  his  own 
ignorance  of  the  law,  the  power  to  repair  it 
rests  with  the  political  department  of  the  gov- 
ernment, and  not  the  judicial.  It  is  expressly 
reserved  to  the  former  by  the  Act  of  Congress. 

We  see  no  error  in  the  judgment  of  the  Su- 
preme Court  of  Missouri,  and  it  must  be  af- 
fimed,  with  costs. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Supreme  Court  of  ^ 
the  State  of  Missouri,  and  was  argued  by  coun- 
sel; on  consideration  whereof,  it  is  now  here 
ordered  and  adjudged  by  this  court,  that  the 
judgment  of  the  said  Supreme  Court  in  this 
cause  be,  and  the  same  is  hereby  affirmed^  with 
costs.  ^ 

AflPg— 16  Mo.  220.  * 

JOSIAS    PENNINGTON,    Plaintiff   In    Error, 

v. 

LYMAN  GIBSON. 

Courts  of  equity  and  of  law  are  of  equal  dignity 
— ^Action  on  judgment  in  equity — ^Averment 
as  to  jurisdiction. 

Whenever  the  parties  to  a  suit  and  the  subject  In 
controversy  between  them  are  within  the  regular 
jurisdiction  of  a  court  of  equity,  the  decree  of  that 
court  la  to  every  intent  as  binding  as  would  be  the 
Judgment  of  a  court  of  law. 

Whenever,  therefore,  an  action  of  debt  can  be 
maintained  upon  a  judgment  at  law  for  a  sum  of 
money  awarded  by  such  judgment,  the  like  action 
can  be  maintained  upon  a  decree  in  equity  which  is 
for  a  specific  amount ;  and  the  records  of  the  two 
courts  are  of  equal  dignity  and  binding  obligation. 

A  declaration  was  sufficient  which  averred  that 
"at  a  general  term  of  the  Supreme  Court  in 
Equity  for  the  State  of  New  York,"  etc.,  etc.  Be- 
ing thus  averred  to  be  a  court  of  general  jurisdic- 
tion, no  averment  was  necessary  that  the  subject 
matter  in  question  was  within  its  jurisdiction. 
And  the  courts  of  the  United  States  will  take  no- 
tice of  the  judicial  decisions  in  the  several  States 
in  the  same  manner  as  the  courts  of  those  States. 

66*]  •rPETIS  case  was  brought  up  by  a  writ 

J-   of  error  from  the  Circuit  CJourt  of 

the  United  States  for  the  District  of  Maryland. 

The  facts  of  the  case  are  set  forth  in  the 
opinion  of  the  court. 

It  was  argued  by  Mr.  Schley  for  the  plain- 
tiff in  error,  and  by  Messrs.  Frick  and  Col- 
lier for  the  defendant  in  error. 

Mr.  Schley  stated  that  there  were  three  causes 
assigned  for  the  demurrer  to  the  declaration. 
They  were: 

1.  For  that  it  appears  from  the  declaration, 
that  the  cause  of  action  is  an  alleged  decree  of 
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an  alleged  court  of  equity,  as  set  forth  in  said 
declaration;  whereas,  an  action  at  law  cannot 
be  maintained  in  this  court,  on  such  a  decree; 
at  least  without  averment  in  pleading,  that 
said  decree,  within  the  limits  of  its  territorial 
jurisdiction,  is  of  equal  efficacy  with  a  judg- 
ment at  law. 

2.  For,  even  if  an  action  at  law  can  be  main- 
tained for  the  recovery  of  the  sums  of  money 
directed  by  such  alleged  decree  to  be  paid,  as 
stated  in  said  declaration,  yet  the  form  of  action 
adopted  in  this  case  is  not  the  proper  form,  of 
action  for  the  enforcement  of  such  recovery. 

3.  For  that  it  does  not  appear  in  and  by  the 
said  declaration,  nor  is  it  therein  averred,  in 
any  manner,  that  the  said  alleged  court  of 
equity  had  any  jurisdiction  to  pass  a  decree 
against  this  defendant  for  payment  to  the 
plaintiff  of  any  of  the  sums  of  money  in  the 
said  declaration  mentioned. 

After  joinder  in  demurrer,  the  court  gave 
judgment  upon  the  demurrer  in  favor  of  the 
plaintiff  below,  for  $6,134.86,  and  $3,000  dam- 
ages; the  damages  to  be  released  on  payment  of 
the  debt,  with  interest  from  25th  November, 
1848,  and  costs  of  suit. 

The  counsel  for  the  plaintiff  in  error  will  in- 
sist that  several  causes  of  demurrer  were  well 
assigned. 

As  to  the  first  groimd.  There  is  no  aver- 
ment that  said  ''Supreme  Court  in  Equity  of 
the  State  of  New  York"  is  a  court  of  record. 
The  decree  is  referred  to  ''as  remaining  in  the 
office  of  the  County  Clerk  of  Steuben  County.'^ 
No  averment  that  such  a  decree  in  the  State  of 
New  York  is  of  equal  efficacy  with  a  judg- 
ment at  law. 

It  is  conceded  that  it  has  been  held,  in  many 
cases,  in  this  court,  that  a  decree  in  chancery 
is  equally  as  conclusive  as  a  judgment  in  a 
court  of  common  law.  In  Hopkins  v.  Lee,  6 
Wheat.  109,  the  decree  was  evidenced  by  the 
record  of  the  proceedings  in  Chancery  in  the 
Circuit  Court  for  the  District  of  Columbia; 
and  being  offered  in  evidence  in  the  same  Court, 
the  only  question  was  as  to  the  effect  of  said 
decree  as  evidence.  *But  Hugh  v.  [*67 
Higgs,  8  Wheat.  697,  is  an  express  decision  on 
the  very  point,  and  sustains  the  demurrer. 
Smith  V.  Kemochen,  7  How.  217,  merely  de- 
cided the  effect,  in  evidence,  of  a  decree  in 
Chancery,  as  between  the  parties.  It  was  not 
the  case  of  an  action  at  law  grounded  on  a  de- 
cree. On  this  point,  the  following  cases  will 
also  be  relied  on:  Carpenter  v.  Thornton,  3  B. 
&  Aid.  52;  Houlditch  v.  Marquis  of  Donegal, 
8  Bligh,  N.  S.  301 ;  and  1  Stat,  at  Large,  122,. 
and  notes  there,  will  be  cited. 

On  the  second  point,  the  following  cases  will 
be  cited:  Walker  v.  Witter,  1  Doug.  1;  Dupleix 
V.  Deroven,  2  Vem.  540;  Crawford  v.  Wittall, 
and  Sinclair  v.  Fraser,  Doug.  4. 

As  to  the  ground  of  demurrer  thirdly  as- 
signed, it  will  be  insisted  that  the  courts  of  the 
United  States  cannot  judicially  know  the  ex- 
tent or  character  of  the  jurisdiction  of  the  said 
Court  of  Equity;  and  of  course  cannot  know 
whether  it  had  jurisdiction  over  the  subject 
matter,  or  over  the  plaintiff  in  error.  There  ia 
no  averment  in  the  declaration  as  to  the  juris- 
diction of  said  court;  nor  is  it  even  averred 
that  said  court  was  holden  at  a  place  within  its 
jurisdiction,    or    that    said    decree    was    pro- 
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nounced  within  its  jurisdiction.  It  is  consist- 
ent with  all  that  is  averred  in  pleading  that  the 
decree  may  be  merely  void.  The  following 
cases  will  be  cited:  Bos  well's  Lessee  ▼.  Otis,  9 
How.  349;  Allen  v.  Blunt,  1  Blatch.  C.  G. 
480;  D'Arcy  v.  Ketchum,  11  How.  165;  Craw- 
ford ▼.  Howard,  30  Maine,  17  Shejp.  422; 
Burckle  ▼.  Eckart,  3  Denio,  279;  Cobb  v. 
Haynes,  8  B.  Mon.  137;  Van  Buskirk  ▼.  Mu- 
lock,  3  Harr.  184;  Moravia  v.  Sloper,  and  Her- 
bert ▼.  Cook,  Willes,  30,  37;  Read  v.  Pope,  1 
Or.  Mee.  &  R.  302;  S.  C.  4  Tyrw.  403.  It 
is  not  to  be  intended  that  because  a  court  is 
termed  a  superior  court,  that  it  is  a  court  of 
general  jurisdiction.  It  may  be  an  inferior 
court,  and  of  limited  jurisdiction. 

The  counsel  for  the  defendant  in  error  thus 
stated  and  argued  the  points: 

The  questions  for  argument  arise  upon  the 
demurrer,  which  raises  substantially  three 
points,  namely: 

1.  That  an  action  at  law  cannot  be  main- 
tained in  the  courts  of  the  United  States,  upon 
the  decree  of  a  state  court  of  equity. 

2.  That  if  such  action  be  maintainable,  the 
declaration  must  set  forth  that  the  decree, 
within  the  limits  of  the  State  in  which  it  i^ 
passed,  is  of  equal  efficacy  with  a  judgment 
at  law;  and  also  that  the  court  had  jurisdiction 
to  pass  the  decree  in  question. 

3.  That  the  action,  if  maintainable,  must  be 
assumpsit,  not  debt. 

68*]  *lst.  Under  the  Constitution  of  the 
United  States,  and  the  laws  of  Congress,  the 
judgments  of  the  courts  of  each  State  are  to 
be  regarded  in  all  other  States,  not  as  foreign, 
but  domestic  judgments,  and  as  equally  con- 
clusive with  domestic  judgments.  Mills  ▼. 
Duryee,  7  Cranch,  484;  Hampton  ▼.  McConnell, 
8  Wheat.  234. 

And  where  the  court  has  jurisdiction  of  the 
parties  and  the  subject  matter,  a  decree  in 
chancery  is  equally  concliisive  between  the 
parties  with  a  judgment  at  law.  'In  this  there 
is,  and  ought  to  be,  no  difference  between  a 
verdict  and  judgment  in  a  court  of  common 
law  and  a  decree  of  a  court  of  equity.  They 
both  stand  on  the  same  footing,  and  may  be 
offered  in  evidence  under  the  same  limitations; 
and  it  would  be  difficult  to  assign  a  reason 
why  it  should  be  otherwise."  Hopkins  v.  Lee, 
6  Wheat.  113,  114. 

In  all  the  States  where  the  question  has 
arisen  (in  Kentucky,  Louisiana,  Tennessee, 
South  Carolina,  Maine,  and  New  York),  de- 
crees in  chancery  have  been  held  to  be  within 
the  Constitution  and  Act  of  Congress;  which 
make  them  equally  with  judgmenU  at  law,  of 
the  same  dignity  m  all  other  States  as  in  the 
State  in  which  they  are  pronounced.  See 
Cow.  and  H.  Notes  to  Phil.  Ev.  Part  IL  p. 
900,  and  the  cases  there  cited. 

This  being  so,  the  money  decree  of  a  court 
of  chancery  of  competent  jurisdiction  is,  in 
every  other  State,  the  final  and  conclusive  as- 
certainment of  a  debt,  upon  which  a  legal 
obligation  to  pay  arises.  And  there  can  be  no 
sufficient  reason  why  an  action  of  debt  should 
not  be  maintained  as  well  on  such  a  decree 
as  upon  a  judgment  at  law.  There  may  be 
decrees  in  chancery,  which  cannot  well  form 
the  basis  of  a  suit  at  law.  Such  are  decrees 
for  specific  performance,  or  such  as  contain 
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multifarious  matter,  or  require  acts  and  con- 
ditions to  be  performed  by  each  party.  But 
this  objection  cannot  be  made  to  a  final  decree 
for  the  payment  of  a  specific  sum  of  money 
free  from  conditions  or  qualifications  of  any 
kind.  A  legal  obligation  to  pay  is  necessarily 
implied  by  such  a  decree. 

*'£very  man  is  bound,  and  hath  virtually 
agreed  to  pay  such  particular  simis  of  money 
as  are  charged  on  him  by  the  sentence  or  as- 
sessed by  the  interpretation  of  the  law.  What- 
ever the  laws  order  anyone  to  pay,  that  be- 
comes instantly  a  debt,  which  he  hath  before- 
hand contracted  to  discharge.  This  implied 
agreement  gives  the  plaintiff  a  right  to  insti- 
tute a  second  action,  founded  merely  on  the 
ground  of  contract,  to  recover  such  a  sum. 
So,  if  he  hath  obtained  judgment,  he  may 
bring  an  action  of  debt  on  this  judgment,  etc., 
etc.;  and  the  law  implies,  that  by  the  original 
contract  of  society,  the  defendant  hath  con- 
tracted *a  debt,  and  is  bound  to  pay  it."  3[*60 
Bl.  Com.  160.  It  is  on  this  ground  alone, 
that  ''assumpsit"  lies  on  foreign  judgments; 
and  why  not  on  a  decree  in  equity  for  the  pay- 
ment of  money. 

It  has  been  said,  that  a  legal  obligation  can- 
not be  implied  from  a  merely  equitable  obliga- 
tion to  pa^;  and  that  an  action  at  law  cannot 
be  maintained  upon  a  decree  in  equity  for  the 
payment  of  money  founded  on  equitable  con- 
siderations only.  Carpenter  v.  Thornton,  3 
Bam.  &  Aid.  52,  5  E.  C.  L.  225.  In  that  case, 
it  appeared  from  the  record,  that  the  bill  was 
filed  for  the  specific  performance  of  an  agree- 
ment to  purchase;  and  the  decree  was  mani- 
festly on  the  ground  of  that  particular  equity. 
The  chief  objection  to  the  suit  urged  in  argu- 
ment, was,  that  it  had  been  brought  in  Eng- 
land upon  a  decree  of  the  High  Court  of  Chan- 
cery of  England,  having,  of  course,  the  power 
to  enforce  its  own  decrees  in  the  territory  in 
which  the  suit  was  brought.  It  was  determined, 
under  the  circumstances  of  that  case,  that  the 
action  would  not  lie. 

But  in  a  subsequent  case,  Henley  v.  Soper, 
8  Bam.  &  Cress.  16;  15  E.  C.  L.  147,  it  was 
admitted  and  held  that  debt  would  Ue  on  the 
decree  of  a  colonial  court  of  equity  (in  New- 
foundland) for  the  payment  of  a  specific  balance 
found  to  be  due  by  one  partner  to  another. 
Lord  Tenterden  (by  whom  Carpenter  ▼.  Thorn- 
ton was  determinea)  said:  "There  is  a  p^reat  dif- 
ference between  the  decree  of  a  colonial  court, 
and  a  court  of  equity  in  this  country.  The 
colonial  court  cannot  enforce  its  decrees  here:  a 
court  of  equity  in  this  country  may.  In  the 
latter  case,  there  is  no  occasion  for  the  inter- 
ference of  a  court  of  law;  in  the  former,  there 
is,  to  prevent  a  failure  of  justice.  The  case  of 
Orpenter  v.  Thomton  does  not  establish  the 
broad  principle  for  which  it  was  cited,"  that  is, 
that  no  action  of  law  could  be  maintained  on  a 
decree  in  equity. 

In  Sadler  v.  Robins,  1  Campb.  253,  it  waa 
also  held,  that  an  action  at  law  was  maintaina- 
ble upon  the  decree  of  a  colonial  court  of  equity. 
The  amount  of  the  decree  in  that  case  was  in- 
definite. But  Lord  Ellenborough  said:  ''Had 
the  decree  been  perfected,  I  would  have  given 
effect  to  it,  as  well  as  to  a  judgment  at  commoo 
law.  One  may  be  the  consideration  for  an  as- 
sumpsit equally  with  the  other." 
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This  question  in  England,  seems  to  have  been 
settled  by  the  two  cases  last  referred  to.  In  7 
Wentworth*s  Pleadings,  95,  is  a  precedent  for 
an  action  of  debt  for  a  sum  of  money  decreed 
by  the  Lord  Chancellor  to  be  paid  to  the  plain- 
tiff; and  the  form  is  attributed  to  Mr.  Tidd. 
The  books  of  precedents  all  contain  forms  of 
actions  upon  foreign  decrees  in  equity.  The 
only  exception  would  seem  to  be  the  case  of  an 
70*]  action  at  law,  brought  *in  the  same  terri- 
torial jurisdiction,  to  enforce  a  decree  in  equity, 
appearing  on  its  face  to  be  groimded  on  equita- 
ble considerations  only.  See  Carpenter  ▼. 
Thornton. 

It  has  been  repeatedly  ruled  in  this  country, 
that  the  action  would  lie  upon  a  chancery  de- 
cree ordering  the  payment  of  money.  Post  v. 
Neafie,  3  Caines,  22;  Dubois  v.  Dubois,  6  Cowen, 
496;  see,  also,  19  Johns.  166,  577;  Evans  v. 
Tatem,  9  Serg.  &  Kawle,  252;  Howard  v.  How- 
ard, 15  Mass.  196;  McKim  v.  Odom,  3  Fair- 
field, 94. 

In  the  first  case.  Post  v.  Neafie,  Chief  Justice 
Kent  dissented  from  the  opinion  of  the  court; 
but  chiefly  on  the  ground,  that  as  the  supreme 
Court  of  New  York,  in  Hitchcock  &  Fitch  v. 
Aicken,  1  Caines,  469,  had  determined  the  judg- 
ments of  sister  states  to  be  only  prima  facie 
evidence,  and  open  to  inquiry  upon  their  merits, 
to  sustain  an  action  at  law  upon  the  decree  in 
equity  of  another  state,  would  involve  the  court 
in  the  discussion  and  determination  of  questions 
of  exclusively  equitable  jurisdiction,  which  a 
court  of  law  was  not  competent  to  pass  upon. 
The  overruling  of  the  case  of  Hitchcock  v.  Aick- 
en, and  the  settlement  of  the  question  by  this 
court,  that  a  judgment  is  conclusive  in  every 
other  state  if  a  court  of  the  state  where  it  was 
rendered  would  hold  it  so,  has  removed,  it  may 
fairly  be  presumed,  the  reason  of  Chancellor 
Kent's  objection  to  the  ruling  in  Post  v.  Neafie. 
See  1  Kent's  C.  5th  ed.  260,  261,  note  C. 

In  the  case  of  McKim  v.  Odom,  3  Fairfield, 
tM,  the  whole  subject  is  most  fully  and  learned- 
ly discussed,  and  the  authority  is  worthy  of 
special  reference. 

To  refuse  the  jurisdiction  contended  for,  it  is 
obvious  would,  in  this  country,  amount  in  many 
cases  to  an  absolute  denial  of  justice.  In  some 
of  the  States  there  is  no  court  of  equity,  so 
called;  and  if  a  plaintiff  in  such  states,  to  en- 
force a  decree  in  equity  obtained  lawfully  in 
another  state,  may  not  resort  to  a  court  of  law, 
where  the  defendant  has  removed  from  and 
holds  no  property  in  the  state  in  which  the  de- 
cree was  passed,  but  has  both  residence  and 
property  in  the  state  in  which  he  must  be  sued 
at  law,  if  at  all — there  is,  to  all  practical  intent, 
a  right  for  which  there  is  no  remedy.  In  the 
American  cases  cited,  the  distinction  taken  in 
Carpenter  v.  Thornton,  between  decrees  passed 
upon  legal  and  equitable  considerations,  does 
not  seem  to  have  oeen  regarded;  but  the  dis- 
tinction, even  if  well  founded,  cannot  apply  to 
this  case.  For  from  anything  that  appears  to 
the  contrary  on  the  record,  the  obligation  of  the 
defendant  in  equity  (plaintiff  in  error)  upon 
which  the  decree  was  passed,  might  have  been 
binding  in  law  as  well  as  in  equity. 
71*]  •2d.  If  the  action  can  be  maintained, 
it  is  not  necessary  to  set  forth  in  the  declaration 
that  the  decree  sued  on  is  of  equal  efficacy  in 
the  State  in  which  it  was  passed,  with  a  judg- 
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ment  at  law;  or  that  the  court  had  jurisdiction 
to  pass  the  decree.  By  the  Act  of  May,  1790, 
it  is  provided,  that  the  judicial  proceedings  of 
the  state  courts  shall  have  such  faith  and  credit 
given  to  them  in  every  court  within  the  United 
States  as  they  have  by  law  or  usage  in  the  courts 
of  the  state  from  which  the  records  are  or  shall 
be  taken.  If  they  are  conclusive  in  the  state 
where  pronounced,  they  are  so  everywhere.  If 
open  to  examination  there,  they  are  so  every- 
where. A  decree  is  chancery  is,  from  its  nature, 
equally  conclusive  with  a  judgment  at  law.  6 
Wheat.  113,  etc.  It  may  not  have  equal  effi- 
cacy in  the  state  in  which  it  was  passed,  with  a 
judgment  at  law,  in  respect  to  the  mod&  and 
means  of  its  enforcement;  but  it  is  of  like  con- 
clusiveness, as  "res  adjudicata,"  provided  the 
court  had  jurisdiction  of  the  parties  and  sub- 
ject matter.  It  is  averred  by  the  declaration  in 
this  case,  that  the  decree  in  question  was  duly 
signed  and  enrolled,  etc.;  and  as  the  record  of 
the  judicial  proceedings  of  another  state  (every 
presumption  being  in  favor  of  the  jurisdiction), 
it  is  prima  facie  evidence  that  the  court  had  ju- 
risdiction over  the  parties  and  subject  matter 
(see  4  Cowen,  294,  296,  and  8  Cowen,  311) ;  and 
it  is  conclusive  upon  them  while  not  reversed, 
set  aside,  etc.,  unless  that  evidence  be  rebutted. 
But  that  issue  is  matter  of  defense,  and  must 
be  so  tendered.  It  is  not  necessary  to  aver  in 
pleading,  by  the  declaration,  that  there  was  ju- 
risdiction to  pass  the  decree,  in  a  suit  on  such 
decree,  any  more  than  to  aver  the  jurisdiction 
to  render  a  judgment,  in  a  suit  on  such  judg- 
ment: nor  to  allege  the  conclusiveness  of  the 
one,  any  more  than  that  of  the  other.  As  the 
plea  to  an  action  of  debt  upon  the  judgment  of 
another  state  must  be  "nul  tiel  record,"  and  not 
"nil  debet,"  so  the  plea  to  an  action  on  a  decree 
of  another  state  must  be  of  like  import.  In 
either  case,  of  course,  a  special  plea  to  the  ju- 
risdiction would  be  good;  and  if  the  conclusive- 
ness of  either  cause  of  action  is  to  be  called  in 
question,  it  may,  and  must  be  done  as  matter 
of  defense.  No  precedent  can  be  found  of  debt 
on  judgments  or  decrees,  where  the  jurisdiction 
is  averred  in  the  declaration. 

In  England,  there  is  a  distinction  between 
superior  and  inferior  courts.  In  the  former 
everything  is  intended  to  be  within  the  juris- 
diction; in  the  latter,  every  material  fact  must 
be  alleged  to  be  within  the  jurisdiction.  It  is 
necessary,  therefore,  in  a  suit  in  a  superior,  upon 
the  judgment  of  an  inferior  court,  to  allege  not 
merely  that  the  latter  had  jurisdiction,  but  that 
the  "original  cause  of  action  arose  within  the 
jurisdiction,  etc."  Read  v.  Pope,  1  0.  M.  &  R. 
302,  Exchequer. 

*So,  in  pleading  the  judgments  of  [*72 
courts  of  limited  and  special  jurisdiction,  it  may 
be  necessary  to  state  the  facts  upon  which  the  ju- 
risdiction is  founded;  but  with  respect  to  courts 
of  general  jurisdiction,  the  rule  is,  that  they 
are  presumed  to  have  jurisdiction  until  the  con- 
trary clearly  appears.  The  want  of  jurisdiction 
must  be  averred,  as  matter  of  defense.  "Every 
presumption  is  in  favor  of  the  jurisdiction  of 
the  comi^.  The  record  is  prima  facie  evidence 
of  it,  and  will  be  held  conclusive,  until  clearly 
and  explicitly  disproved."  4  Cowen,  294,  296; 
Cow.  &  H.  Notes,  Part  H.  905,  906. 

We  have  considered  this  case  on  the  assump- 
tion that  the  decree  sued  on  was  that  of  a  chan- 
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eery  court,  exercising  general  equity  jurisdic- 
tion. But  in  fact,  it  was  passed  by  a  court  ex- 
ercising no  separate  equity  jurisdiction,  but  hav- 
ing general  jurisdiction  over  the  whole  cause  of 
action,  whether  founded  on  legal  or  equitable 
considerations.  Its  decree,  so  called,  was  as 
much  a  judgment  at  law  as  it  was  a  decree  in 
chancery,  to  certain  intents  and  purposes,  in  the 
State  of  New  York,  and  was  made  so  by  the 
constitution  and  laws  of  that  State. 

The  federal  courts,  supreme  and  inferior, 
considering  their  relations  to  the  States,  are  sup- 
posed to  have  judicial  knowledge  of  the  consti- 
tutions, laws  and  public  usages  of  all  the  states. 
Whatever  question  may  be  as  to  the  propri- 
ety of  the  state  courts  taking  such  judicial  no- 
tice, there  can  be  none  in  regard  to  this  court. 
See  Cow.  &  H.  Notes,  Part  II.  pp.  901,  902. 
The  New  Constitution,  the  Judiciary  Act, 
and  Code  of  Procedure  of  the  State  of  New 
York,  may  therefore  properly  be  examined,  to 
ascertain  the  jurisdiction  of  the  court  which 
passed  the  decree  on  which  this  action  was 
Drought. 

The  New  Constitution  of  New  York,  adopted 
November,  1840,  art.  6,  sec.  3,  provides:  ''There 
shall  be  a  supreme  court,  having  general  ju- 
risdiction in  law  and  equity."  Sec.  6.  "The 
Legislature  shall  have  the  same  power  to  alter, 
and  regulate  the  proceedings  in  law  and  equity, 
as  they  have  heretofore  possessed."  Art.  14, 
sec.  8:  "The  officers  of  Chancellor,  Vice-Chan- 
cellor,  etc.,  are  abolished,  from  and  after  the 
first  Monday  in  July,  1847'' 

The  Judiciary  Aci.  j^Lesed  after  the  adoption 
of  the  New  Constitution  (Laws  of  1847,  ch.  280, 
sec.  16)  provides:  "The  Supreme  Court,  or- 
ganized by  this  Act,  shall  possess  the  same  pow- 
ers and  exercise  the  same  jurisdiction,  as  is  now 
possessed  and  exercised  by  the  Supreme  Court, 
and  Court  of  Chancery,  etc.,  and  all  laws  re- 
lating to  the  present  Supreme  Court,  and  Court 
of  Chancery,  and  the  jurisdiction,  powers  and 
duties  of  said  courts,  etc.,  shall  be  applicable  to 
the  Supreme  Court,  organized  by  this  Act,  etc., 
so  far  as  the  same  can  be  so  applied,  and  are 
consistent  with  the  Constitution,  and  the  pro- 
visions of  this  Act. 

78*]  *The  Code  of  Procedure,  passed  April 
12,  1848,  ch.  379,  sec.  62,  provides:  "The  dis- 
tinction between  actions  at  law  and  suits  in  eq- 
uity, and  the  forms  of  all  such  actions  and  suits, 
as  heretofore  existing:,  are  abolished;  and  there 
shall  be  in  this  State  hereafter  but  one  form  of 
action  for  the  enforcement  or  protection  of  pri- 
vate rights,  and  the  redress  or  prevention  of  pri- 
vate wrongs,  which  shall  be  denominated  a  civil 
action. 

Sec.  62:  "The  party  complaining  shall  be 
known  as  plaintiff,  etc." 

Sec.  119:  "The  first  pleading  on  the  part  of 
the  plaintiff  is  the  complaint." 

Sec.  120:  "The  complaint  shall  contain,  1. 
The  title  of  the  cause,  etc.  2.  A  statement  of 
the  facts  constituting  the  cause  of  action,  etc. 
3.  A  demand  of  the  relief  to  which  the  plain- 
tiff supposes  himself  entitled.  If  the  recovery 
of  money  be  demanded,  the  amount  thereof 
shall  be  stated." 

This  Act  (sec.  391)  went  into  effect  July  1, 

1848.  The  decree  of  the  Supreme  Ck)urt,  in 
this  case,  was  signed  and  enrolled  April   30, 

1849.  At  the  time  of  its  rendition,  the  distinc- 
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tion,  in  New  York,  between  actions  at  law  and 
suits  is  equity  was  abolished,  and  there  was 
but  one  form  of  action  in  all  civil  cases.  The 
decree,  therefore,  so  called,  was  of  "equal  ef- 
ficacy" with  a  judgment  at  law.  It  was  passed 
by  a  court  of  general  jurisdiction,  whose  judg- 
ments were  conclusive  in  New  York;  and  more- 
over, by  whatever  technical  title  known,  it  was 
a  final  judgment  for  the  payment  of  money, 
rendered  by  a  court  having  no  separate  equity 
jurisdiction  or  powers,  though  properly  exer- 
cising complete  jurisdiction  over  the  parties  and 
sublet  matter.  In  no  other  court  in  New  York 
could  it  be  a  matter  of  inquiry,  whether  that 
judgment  was  sounded  upon  legal  or  equitable 
considerations.  How,  then,  in  any  other  state 
court,  or  court  of  the  United  States,  could  it  be 
viewed  as  a  decree  in  chancery,  foun'*.:><i  upon 
equitable  considerations  only?  Whbc  other  ac- 
tion could  be  maintained  in  another  state  for 
its  enforcement,  than  an  action  at  law,  there 
being  only  one  form  of  civil  action,  for  thai 
purpose,  in  the  State  of  New  York? 

3d.  Debt  is  the  proper  remedy;  assumpsH 
would  not  lie.  The  latter  is  maintainable  aaHi 
upon  the  judgment  of  a  foreign  court,  which  u 
not  regarded  as  a  record,  nor  as  a  specialty,  but 
only  as  ptima  facie  evidence  of  a  simple  coo- 
tract  debt;  as  in  England,  upon  an  Irish  judg- 
ment, or  Scotch  decree;,  or  in  this  country,  be- 
fore the  Revolution,  upon  judgments  of  otbm 
states.    Chitty's  Pleading,  Vol.  L  p.  106. 

But  the  judgments  of  other  states  are  not  now 
regarded  as  foreign  judgments,  but  as  of  the 
same  nature  and  effect  as  domestic  judgments. 
The  original  debt  is  therefore  thereby  merged, 
*and  the  plaintiff  must  resort  to  his  high-[*74 
est  remedy.  The  decree  is  a  record  (and  there 
is  here  the  proper  averment,  prout  patet  per  re- 
cordum,  etc.),  and  debt  or  scire  facika  ia  the 
only  remedy  on  such  records. 

In  the  case  of  Hugh  v.  Higgs  and  Wife,  8 
Wheat,  607,  the  action  was  "case,"  to  recover 
money  due  under  the  decretal  order  of  a  court 
of  equity.  It  was  conceded  by  both  the  coun- 
sel, as  stated  by  the  court,  that  the  action  would 
not  He  for  the  money  ordered  to  be  paid  by  the 
decree;  but  it  was  supposed,  and  so  argued, 
that  the  record  showed  the  money  had  been 
received  by  the  defendant  upon  transactions 
which  took  place  after  the  decree,  and  the  right 
to  recover  was  put  in  argument  on  that  ground. 

It  is  quite  clear,  however,  that  if  assumpsit 
would  lie  in  this  case,  debt  also  could  be  main- 
tained; for  it  lies  concurrently  with  assumpsit, 
upon  all  foreign  judgments,  decrees  of  colonial 
courts,  etc. ;  in  fact,  on  all  judgments  or  decrees 
upon  which  assumpsit  would  lie.  Chitty  FL 
VoL  L  p.  111. 

Mr.  Justice  Daniel  delivered  the  opinion  of 
the  court: 

The  defendant  in  error,  a  citizen  of  the  State 
of  New  York,  instituted  in  the  Circuit  Court 
an  action  of  debt  against  the  plaintiff  in  error, 
a  citizen  of  the  State  of  Maryland,  to  recover 
the  amount  of  a  decree,  with  the  costs  thereon* 
which  had  been  rendered  in  favor  of  the  de- 
fendant against  the  plaintiff  in  error  by  the  Su- 
preme Court  in  Equity  in  the  State  of  New 
York,  the  averments  in  the  declaration  art 
as  follows:  that  at  a  general  term  of  the  Su- 
preme Court  in  Equity  of  the  State  of  New 
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York,  one  of  the  United  States  of  America,  held 
at  the  court  house  in  the  Village  of  Coopers- 
town,  in  the  County  of  Otsego,  in  the  State  of 
New  York,  on  the  first  Monday  in  Novemher  in 
the  year  1848,  present  William  U.  Shankland 
and  others.  Justices,  it  was  ordered,  adjudged 
luid  decreed  hy  the  said  court,  in  a  certam  suit 
therein  pending,  wherein  the  said  Lyman  Gib- 
son was  complainant,  and  the  said  Josias  Pen- 
nington and  others  were  defendants,  that  the 
said  L3rman  Gibson  recover  against  the  said 
Josias  Pennington,  and  that  the  said  Josias 
Pennington  pay  to  the  said  Lyman  Gibson  the 
amount  of  the  consideration  money  paid  by  the 
said  Lyman  Gibson  to  a  certain  Samuel  Boyer, 
as  agent  and  attorney  of  the  said  Josias  Pen- 
nington, as  should  appear  by  the  several  in- 
dorsements upon  the  contract  mentioned  and 
set  forth  in  the  bill  of  complaint,  and  produced 
and  proved  as  an  exhibit  in  said  suit,  with  in- 
terest on  the  several  payments  and  indorsements 
respectively,  amounting  in  the  aggregate  on  the 
25th  of  November,  IMS,  to  the  sum  of  $5,- 
47^.18,  and  also  that  the  said  Josias  Penning- 
75*]  ton  pay  to  *t he  said  complainant  his  costs 
in  said  suit,  which  were  taxed  at  the  sum  of 
$661.68,  as  by  the  said  decree  duly  signed  and 
.enrolled  at  a  special  term  of  the  Supreme 
Court  in  Equity  aforesaid,  held  on  the  30th  of 
April  in  the  year  1849,  at  the  Village  of  Bath, 
in  the  County  of  Steuben,  in  the  State  of  New 
y^ork,  and  now  remaining  in  the  office  of  the 
Clerk  of  Steuben  County  aforesaid,  will  on  ref- 
erence appear. 

To  the  declaration  as  above  stated,  the  de- 
fendant, the  now  plaintiff  in  error,  demurred; 
and  upon  a  joinder  in  demurrer,  the  court  over- 
ruled the  demurrer  of  the  said  defendant,  and 
gave  judgment  for  the  plaintiff,  the  now  de- 
fendant in  error;  for  the  debt  and  costs  in  the 
declaration  set  forth,  together  with  costs  of 
suit. 

The  defendant  in  the  Circuit  Court  assigned 
for  causes  of  demurrer  the  three  following: 

1.  For  that  it  appears  from  the  said  declara- 
tion that  the  cause  of  action  in  this  case  is  an 
alleged  decree  of  an  alleged  court  of  equity,  as 
set  forth  in  the  said  declaration,  whereas  an 
action  at  law  cannot  be  maintained  in  this  court 
on  such  a  decree;  at  least  without  an  averment 
in  pleading  that  said  decree  within  the  limits 
of  its  territorial  jurisdiction  is  of  equal  efficacy 
with  a  judgment  at  law. 

2.  For  even  if  an  action  at  law  can  be  main- 
tained for  the  recovery  of  the  sums  of  money 
directed  by  such  alleged  decree  to  be  paid,  as 
stated  in  said  declaration,  yet  the  form  of  ac- 
tion adopted  in  this  case  is  not  the  proper  form 
of  action  for  the  enforcement  of  such  a  recov- 
ery. 

3.  For  that  it  does  not  appear  in  and  by  the 
said  declaration,  nor  is  it  averred  in  any  man- 
ner, that  the  said  alleged  court  of  equity  had 
any  jurisdiction  to  pass  a  decree  against  this 
defendant  for  payment  to  the  plaintiff  of  any 
of  the  sums  of  money  in  the  said  declaration 
mentioned. 

In  considering  these  cases  of  demurrer,  the 
attention  is  necessarily  directed  to  the  ambigu- 
ous terms  assumed  in  the  first  assignment,  by 
propounding  a  proposition  general  or  mniversal 
in  its  character,  and  afterwards  conceding  a 
modification  or  change  in  that  proposition  in- 
14  li.  ed. 


consistent  not  merely  with  its  scope  and  extent, 
but  with  its  essential  force  and  operation.  For 
instance,  it  is  first  stated  that  *'the  cause  of 
action  is  an  alleged  decree  of  an  alleged  court 
of  equity,  whereas  an  action  at  law  cannot  be 
maintained  in  this  court  on  such  a  decree." 
We  can  interpret  this  proposition  to  have  no 
other  intelligible  meaning  than  this,  and  to  be 
comprehended  in  no  sense  more  restricted  than 
this,  namely:  that  an  action  at  law  cannot  be 
maintained  in  a  court  of  law  when  the  cause  of 
action  shall  be  a  decree  of  the  court  of  equity. 
In  other  words,  that  the  character  of  the  foun- 
dation, *or  cause  of  action,  namely:  its  be-[*76 
ing  a  decree  of  a  court  of  equity,  must,  in  every 
such  instance,  deprive  the  court  of  law  of  cog- 
nizance of  the  cause.  The  proposition,  thus 
generally  put,  is  then  followed  by  a  qualification 
in  these  words:  "at  least  without  an  averment 
in  pleading,  that  the  decree  within  its  territori- 
al jurisdiction  is  of  equal  efficacy  with  a  judg- 
ment at  law."  By  this  language  the  universal- 
ity of  the  previous  proposition  is  modified,  or 
rather  contradicted,  for  it  contains  an  obvious 
concession,  that  provided  a  particular  efficiency 
can  be  affirmed  with  regard  to  it,  an  action  at 
law  may  be  maintained  even  upon  a  decree  of 
a  court  of  equity. 

We  will  first  examine  the  correctness  of  the 
general  position,  that  an  action  at  law  cannot 
be  maintained  upon  a  decree  in  equity;  and 
will,  in  the  next  place,  inquire  how  far  the 
jurisdiction  of  the  court  pronouncing  this  de- 
cree, and  the  efficiency  of  its  proceedings  with 
reference  to  the  parties  before  it,  may  be  in- 
ferred or  rightfully  taken  notice  of,  from  its 
style  or  character,  or  from  proper  judicial 
knowledge  of  the  subject  matter  of  its  cogniz- 
ance, iiSependently  of  a  particular  special 
averment. 

We  are  aware  that  at  one  period  courts  of 
equity  were  said  not  to  be  courts  of  record, 
and  their  decrees  were  not  allowed  to  rank 
with  judgments  at  law,  with  respect  to  con- 
flicting claims  of  creditors,  or  in  the  adminis- 
tration of  estates ;  but  these  opinions,  the  fruits 
of  jealousy  in  the  old  common  lawyers,  would 
now  hardly  be  seriously  urged  and  much  less 
seriously  admitted,  after  a  practice  so  long  and 
well -settled,  as  that  which  confers  on  cou^s  of 
equity  in  cases  of  difficulty  and  intricacy  in  the 
administration  of  estates,  the  power  of  marshal- 
ing assets,  and  in  the  exercise  of  that  power  the 
right  of  controlling  the  order  in  which  credit- 
ors, either  legal  or  equitable,  shall  be  ranked  in 
the  prosecution  of  their  claims.  The  relative 
dignity  of  courts  of  equity,  and  the  binding 
effect  of  their  decrees,  when  given  within  the 
pale  of  their  regular  constitution  and  juris- 
diction, are  no  longer  subjects  for  doubt  or 
question. 

We  hold  no  doctrine  to  be  better  settled  than 
this,  that  whenever  the  parties  to  a  suit  and 
the  subject  in  controversy  between  them  are 
within  the  regular  jurisdiction  of  a  court  of 
equity,  the  decree  of  that  court  solemnly  and 
finally  pronounced,  is  to  every  intent  as  bind- 
ing as  would  be  the  judgment  of  a  court  of 
law,  upon  parties  and  their  interests  regularly 
within  its  cognizance.  It  would  follow,  there- 
fore, that  wherever  the  latter  received  with 
regard  to  its  dignity  and  conclusiveness  as  a 
record,   would   constitute   the   foundation   for 
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proceedings  to  enforce  it,  the  former  must  be 
held  of  equal  authority.  These  are  conclusions 
which  reason  and  justice  and  consistency  sus- 
tain, and  an  investieation  will  show  them  to 
be  supported  by  express  adjudication.  It  is 
77*]  *true  that,  owing  to  the  peculiar  char- 
acter of  equity  jurisprudence,  there  are  in- 
stances of  decisions  by  courts  of  equity  which 
can  be  enforced  only  by  the  authority  and  pro- 
ceedings of  these  courts.  Such,  for  example, 
is  the  class  of  cases  for  specific  performances; 
or  wherever  the  decision  of  the  court  is  to  be 
fulfilled  by  some  personal  act  of  a  party,  and 
not  by  the  mere  payment  of  an  ascertained 
sum  of  money.  But  this  arises  from  the  nature 
of  the  act  decreed  to  be  performed,  and  from 
the  peculiar  or  extraordinary  power  of  the 
court  to  enforce  it,  and  has  no  relation  whatso- 
ever to  the  comparative  dignity  or  authority 
between  judgments  at  law  and  decrees  in 
equity. 

We  lay  it  down,  therefore,  as  the  general 
rule,  that  in  every  instance  in  which,  an  action 
of  debt  can  be  maintained  upon  a  judgment  at 
law  for  a  sum  of  money  awarded  by  such  judg- 
ment, the  like  action  can  be  maintained  upon  a 
decree  in  equity  which  is  for  an  ascertained 
and  specific  amount,  and  nothing  more;  and 
that  the  record  of  the  proceedings  in  the  one 
case  must  be  ranked  with  and  responded  to  as 
of  the  same  dignity  and  binding  obligation 
with  the  record  in  the  other. 

The  case  of  Sadler  v.  Robins,  1  Camp.  253, 
was  an  action  upon  a  decree  of  the  High  Court 
of  Chancery  in  the  Island  of  Jamaica,  for  a 
sum  of  money;  '*first  deducting  thereout  the 
full  costs  of  the  said  defendants  expended  in 
the  said  suit,  to  be  taxed  by  one  of  the  masters 
of  the  said  court;  and  also  deducting  thereout 
all  and  every  other  payment  which  S.  &  R.,  or 
either  of  them,  might  on  or  before  the  1st  day 
of  January,  1806,  show  to  the  satisfaction  of 
the  said  master,  they  or  either  of  them  had 
paid,  etc."  In  this  case  Lord  EUenborough 
said,  *^had  the  decree  been  perfected,  I  would 
have  given  effect  to  it  as  to  a  judgment  at  law. 
The  one  may  be  the  consideration  for  an  as- 
sumpsit equally  with  the  other.  But  the  law 
implies  a  promise  to  pay  a  definite,  not  an  in- 
definite sum." 

The  case  of  Henly  y.  Soper,  8  Bam  A  Cress. 
16;  of  Dubois  v.  Dubois,  0  Cow.  496,  and  of 
McKim  ▼.  Odom,  3  Fairfield,  94,  are  all  ex- 
pressly to  the  point,  that  the  action  of  debt  may 
be  maintained  equally  upon  a  decree  in  chan- 
cery as  upon  a  judgment  at  law.  But  if  this 
question  had  been  left  in  doubt  by  other  tri- 
bunals, it  must  be  regarded  as  settled  for  itself 
by  this  court,  in  the  explicit  language  of  its 
decision  in  the  case  of  Hopkins  ▼.  1^,  6  Wheat. 
109,  where  it  is  declared  as  a  general  rule, 
"that  a  fact  which  has  been  directly  tried  and 
decided  by  a  court  of  competent  jurisdiction, 
cannot  be  contested  again  between  the  same 
parties,  in  the  same  or  in  any  other  court. 
Hence  a  verdict  and  judgment  of  a  court  of 
record,  or  a  decree  in  chancery,  although  not 
binding  on  strangers,  puts  an  end  to  all  further 
78*]  *controver8y  concerning  the  points  de- 
cided between  the  parties  to  such  suit.  In 
this  there  is,  and  ou^i^ht  to  be  no  difference  be- 
tween a  verdict  and  judgment  in  a  court  at  law 
and  a  decree  of  a  court  of  equity.  They  both 
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stand  upon  the  same  footing,  and  may  be  of- 
fered in  evidence  under  the  same  limitations; 
and  it  would  be  difficult  to  assign  a  reason  why 
it  should  be  otherwise.  The  rule  has  found  its 
way  into  every  system  of  jurisprudence,  not 
only  from  its  obvious  fitness  and  propriety,  but 
because,  without  it,  an  end  could  never  be  put 
to  litigation.  It  is  therefore  not  confined  in 
England  or  in  this  country  to  judgments  of 
the  same  court,  or  to  the  decisions  of  courts 
of  concurrent  jurisdiction;  but  extends  to 
matters  litigated  before  competent  tribunals 
in  foreign  countries."  The  case  of  Dubois 
V.  Dubois,  6  Cow.,  was  an  action  of  debt 
upon  a  decree  for  a  specific  sum,  bv  a  sur- 
rogate of  one  of  the  counties  of  the  State 
of  New  York.  One  of  the  objections  in  that 
case  was,  that  the  action  of  debt  could  not 
be  maintained;  and  another  that  no  jurisdiction 
was  shown  by  the  declaration.  The  Supreme 
Court,  in  its  opinion,  says:  'The  principle 
question  raised  is,  whether  debt  will  Ue.  The 
general  rule  is  that  this  form  of  action  is  proper 
for  any  debt  of  record,  or  by  specialty,  or  for 
any  sum  certain.  It  has  been  decided  that  debt 
lies  upon  a  decree  for  the  payment  of  money 
made  oy  a  court  of  chancery  in  another  State, 
and  no  doubt  the  action  will  lie  upon  such  a 
decree  in  our  domestic  courts  of  equity.  The 
decree  of  the  surrogate,  imappealed  from,  is 
conclusive,  and  determines  forever  the  rights 
of  the  parties.  It  may  be  enforced  by  im- 
prisonment, and  is  certainly  evidence  of  a  debt 
due;  whether  the  surrogate's  court  be  a  court 
of  record  need  not  be  decided.  It  has  often 
been  said,  that  a  court  of  chancery  is  not  a 
court  of  record.  It  is  sufficient  that  a  decree  in 
either  court,  imappealed  from,  is  finals-debt 
will  lie."  in  opposition  to  the  doctrine  we 
have  laid  down,  the  case  of  Carpenter  y. 
Thornton,  from  3  Bam.  A  Aid.  52,  has  been 
cited,  to  show  that  the  action  of  debt  will  not 
lie « upon  a  decree  of  a  court  of  equity.  But 
with  respect  to  the  case  of  Carpenter  v.  Thorn- 
ton it  must  be  remarked,  that  Lord  Tenterden, 
who  decided  that  case,  has,  in  the  subsequent 
case  of  Henly  y.  Soper,  8  Bam.  A  Cress.  20,  ex- 
plicitly denied  that  the  former  case  can  be  cor- 
rectly understood  as  ruling  any  such  doctrine 
or  principle  as  that  for  wUch  it  has  been  hers 
adduced.  In  Henly  y.  Soper,  his  Lordship  says 
of  Carpenter  v.  Thornton,  ''I  think  it  does  not 
establish  the  broad  principle  for  which  it  is 
cited.  It  appears  by  the  report  that  I  then  ex- 
pressed myself  with  much  caution,  and  I  do 
not  find  that  I  ever  said  that  a  decree  of  a  court 
of  equity  fixing  the  balance  due  on  a  partner- 
ship account  could  not  be  enforced  in  a  court 
of  law  *unless  the  items  of  the  account  [*7f 
could  be  sued  for.  My  judgment  proceeded  on 
the  particular  circumstances  of  that  case;  the 
bill  was  for  the  specific  performance  of  an 
agreement,  which  is  a  matter  entirely  of  equi- 
table jurisdiction.  But  it  is  a  general  rule  tnat 
if  a  partnership  account  be  settled,  and  a  bal- 
ance struck  by  due  authority,  that  balance  may 
be  recovered  in  an  action  at  law."  In  support 
of  the  objection  that  the  action  in  this  case  is 
founded  on  a  decree  in  chancery  could  not  be 
maintained,  the  counsel  for  the  plaintiff  in  er- 
ror has  cited  the  case  of  Hugh  y.  Higgs  and 
Wife,  reported  in  8  Wheat.  697.  This  is  a 
short  case,  presenting  no  precise  statement  oi 
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the  facts  involved  in  it,  and  as  far  as  the  facts 
are  disclosed  by  the  report,  they  are  given  in  a 
somewhat  confused  and  ambiguous  form.  It 
is  true  that  the  objection  to  the  action,  as 
founded  on  a  decree  in  chancery,  is  said  by  the 
court  to  have  been  urged  in  its  broadest  extent. 
But  if  we  look  to  the  decision  of  this  court,  and 
the  reasoning  upon  which  that  decision  is 
rested,  we  find  the  objection  to  the  judgment 
of  the  Circuit  CJourt,  or  rather  the  principle  of 
that  objection,  narrowed  and  brought  consider- 
ably within  the  extent  of  the  objection  itself. 
For  this  court  say  that  the  judgment  of  the 
Circuit  Court  must  be  reversed  for  error  in  the 
opinion,  which  declares  that  the  action  is  main- 
tainable on  the  decretal  order  of  the  Court  of 
Chancery.  It  might  very  well  be  error  to  allow 
the  action  of  debt  upon  a  decretal  order  of  the 
chancery,  and  yet  perfectly  regular  to  sustain 
such  an  action  upon  the  final  decree.  The  form- 
er is  subject  to  revision  and  modification,  the 
latter  is  conclusive  upon  the  rights  of  the 
parties.  There  is  yet  another  ground  on  which 
this  case  of  Hugh  v.  Higgs  and  Wife,  so  im- 
perfectly stated,  might  form  an  exception  to  the 
rule  which  authorizes  actions  of  debt  upon  de- 
crees in  equity.  In  the  case  last  mentioned,  the 
action  at  law  was  brought  and  the  judgment 
rendered  within  the  regular  limits  of  the  equity 
jurisdiction  of  the  court,  and  to  the  full  extent 
of  which  limits  the  Court  of  Equity  had  the 
powe)*  to  enforce  its  decrees.  Under  these  cir- 
cumstances it  might  well  be  ruled,  that  a  party 
having  the  right  to  avail  himself  directly  of  the 
power  and  process  of  the  court,  should  not  ca- 
priciously relinquish  that  right,  and  harass  his 
adversary  by  a  new  and  useless  litig^ation.  An 
exception  like  this  is  perfectly  consistent  with 
the  rule  that  where  the  decree  of  the  Court  of 
Equity  cannot  be  enforced  by  its  own  process, 
and  within  the  regular  bounds  of  its  jurisdic- 
tion, such  decree,  when  regular  and  final,  and 
when  especially  it  ascertains  and  declares  the 
simple  pecuniary  responsibility  of  a  party,  may, 
and  for  the  purposes  of  justice  must,  be  the 
foundation  of  an  action  at  law  against  that 
party  whose  responsibility  has  been  thus  as- 
80*]  certained.  Upon  *this  principle  it  is  that 
the  courts  of  law  in  England,  whilst  they  have 
been  inclined  to  restrict  the  plaintiff  to  the 
proper  process  of  the  Court  of  Equity  for  the 
purpose  of  enforcing  the  decrees  of  the  court 
within  the  bounds  of  its  jurisdiction,  have  un- 
deviatingly  maintained  the  right  of  action  up- 
on decrees  pronounced  by  the  colonial  courts. 
The  process  of  the  colonial  courts  could  not  run 
into  the  mother  country,  but  this  fact  did  not 
impair  the  rights  settled  by  the  decrees  of 
those  courts  or  render  them  less  binding  or 
final  as  between  the  parties.  On  the  contrary, 
it  is  assigned  as  the  special  reason  why  the 
courts  of  law  should  take  cognizance  of  such 
causes  without  which  an  entire  failure  of  jus- 
tice would  ensue. 

For  this  rule  of  decision  in  the  English  courts 
the  cases  of  Sadler  ▼.  Robins,  and  of  Henly  v. 
Soper,  may  again  be  recurred  to;  and  for  its 
adoption  by  courts  in  our  own  country,  may 
be  cited  Post  v.  Neafie,  3  Gaines,  22,  and  Du- 
bois V.  Dubois,  and  McKim  ▼.  Odom,  already 
mentioned. 

Having  disposed  of  the  general  proposition 
in  the  first  assignment  of  causes  of  demurrer 
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by  the  plaintiff  in  error,  we  will  next  inquire 
into  the  force  of  the  condition  or  modification 
he  has  annexed  to  it,  in  the  alleged  necessity 
for  an  express  averment  in  pleading  of  the  ef- 
ficacy or  legal  obligation  Of  the  decree  within 
the  territorial  jurisdiction  of  the  court  by 
whom  the  decree  has  been  pronoimced. 

Of  the  binding  obligation,  and  conclusiveness 
of  decrees  in  equity  where  the  parties  and  the 
subject  matter  of  such  decrees  are  within  the 
regular  cognizance  of  the  court  pronouncing 
them,  and  of  their  equality  in  dignity  and  au- 
thority with  judgments  at  law,  .we  have  already 
spoken.  It  remains  for  us  only  to  consider 
what  may  be  legally  intended  or  concluded 
from  the  pleadings  in  this  cause  as  to  the  ter- 
ritorial extent  of  jurisdiction  in  the  court 
whose  decree  is  made  the  foundation  of  this 
action. 

The  declaration  avers,  "That  at  a  General 
Term  of  the  Suprirme  Court  in  equity  for  the 
State  of  New  York,  one  of  the  United  States  of 
America,  held  at  the  Village  of  Cooperstown 
in  the  State  of  New  York,  on  the  1st  Monday 
in  November,  in  the  year  1848,  it  was  ordered, 
adjudged  and  decreed,  etc.;  and  further,  that 
on  the  25th  of  November,  1848,  the  complain- 
ant's costs  were  taxed,  etc.,  as  by  the  said  de- 
cree duly  signed  and  enrolled  at  9,  special  term 
of  the  said  Supreme  Court,  etc.,  and  now  re- 
maining in  the  office,  etc.,  reference  being  there- 
to  had,  will  appear." 

It  is  imdeniably  true  in  pleading,  that  where 
a  suit  is  instituted  in  a  court  of  limited  and 
special  jurisdiction,  it  is  indispensable  to  aver 
that  the  cause  of  action  arose  within  such  re- 
stricted jurisdiction;  but  it  is  equally  true,  with 
regard  to  *8uperior  courts,  or  courts  of  [*81 
general  jurisdiction,  that  every  presumption  is 
in  favor  of  their  right  to  hold  pleas,  and  that  if 
an  exception  to  their  power  or  jurisdiction  is 
designed,  it  must  be  averred,  and  shown  as 
matter  of  defense.  Such  is  the  general  rule  as 
laid  down  by  Chitty,  Vol.  I.  p.  442.  So,  too, 
in  the  case  of  Shumway  v.  Stillman,  in  4  Cow. 
296.  The  Supreme  Court  of  New  York,  speak- 
ing with  reference  to  a  judgment  rendered  in 
another  State,  says:  "every  presumption  is  in 
favor  of  the  judgment.  The  record  is  prima 
facie  evidence  of  it,  and  will  be  held  conclusive 
until  clearly  and  explicitly  disproved."  And 
in  further  affirmation  of  the  doctrine  here  laid 
down,  we  hold  that  the  courts  of  the  United 
States  can  and  should  take  notice  of  the  laws 
and  judicial  decisions  of  the  several  States  of 
this  Union,  and  that  with  respect  to  these, 
nothing  is  required  to  be  specially  averred  in 
pleading  which  would  not  be  so  required  by  the 
tribunals  of  those  States  respectively.  In  the 
case  before  us  the  declaration  avers  that  the  de- 
cree on  which  the  action  is  founded  was  a  de- 
cree of  the  Supreme  Court  in  equity  of  the 
State  of  New  York — of  a  eourt  whose  jurisdic- 
tion in  equity  was  supreme,  not  over  a  section 
of  the  State;  but  that  it  was  the  Supreme 
Court  as  to  subjects  of  equity  of  the  State, 
that  is,  of  the  entire  State;  and  its  decrees  be- 
ing ranked,  in  our  opinion,  as  equal  in  dignity 
and  obligation  with  judgments  at  law,  its  de- 
cree in  the  case  before  us  was  of  equal  efficacy 
with  any  such  judgment  throughout  its  ter- 
ritorial jurisdiction,  or,  in  other  words, 
throughout  the  extent  of  the  State. 
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The  second  and  third  causes  of  demurrer 
assigned  by  the  plaintiff  in  error,  are  essentially 
comprised  in  the  first  assignment,  and  are  mere 
subdivisions  of  that  assignment;  ana  in  dispos- 
ing therefore  of  the  first,  the  second  and  third 
causes  of  demurrer  are  in  effect  necessarily 
passed  upon.  We  are  of  the  opinion  that  the 
demurrer  of  the  plaintiff  in  error  was  properly 
overruled,  and  that  the  judgment  of  the  Circuit 
Ck>urt  be,  as  it  is  hereby  affirmed,  with  costs. 

Order. 

This  cause  came  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Mary- 
land, and  was  argued  by  counsel;  on  considera- 
tion whereof,  it  is  now  here  ordered  and  ad- 
judged by  this  court,  that  the  judgment  of 
the  said  Circuit  Court  in  this  cause  be,  and  the 
same  is  hereby  affirmed,  with  cost,  interest, 
until  paid,  at  the  same  rate  per  annum  that 
similar  judgments  bear  in  the  courts  of  the 
State  of  Maryland. 


82»]  •EDWARD  P.  FOURNIQUET  and  Wife, 
and  Martin  W.  Ewing  and  Wife,  Appellants, 

V. 

JOHN  PERKINa 

Reference  to  master  in  chancery — ^Interlocutory 
decrees  open  for  revision. 

Where  a  case  in  eaulty  was  referred  to  a  master, 
which  came  again  before  the  court  upon  excep- 
tions to  the  master's  report,  the  court  had  a  right 
to  change  Its  opinion  from  that  which  it  had  ex- 
pressed upon  the  interlocutory  order,  and  to  dis- 
miss the  bill.  All  previous  interlocutory  orders 
were  open  for  revision. 

The  Decree  of  dismissal  was  right  in  itself,  be- 
cause it  conformed  to  a  decision  or  this  court  in  a 
branch  of  the  same  case,  which  decision  was  given 
in  the  interval  between  the  interlocutory  order  and 
final  decree  of  the  Circuit  Court. 

THIS  was  an  appeal  from  the  Circuit  Court 
of  the  United  States  for  the  Eastern  Dis- 
trict of  Louisiana. 

The  controversy  between  the  parties  had  been 
at  several  different  times,  in  various  shapes  be- 
fore this  court,  as  will  be  seen  by  reference  to 
0  How.  206,  7  How.  160,  and  14  How.  313. 

The  case  in  6  Howard  was  this:  the  Circuit 
Court  had  decreed,  on  the  12th  of  April,  1847, 
that  a  community  of  acquests  and  gains  had 
existed  between  Perkins  and  wife,  during  the 
marriage,  and  that  the  present  appellants,  rep- 
resenting Mrs.  Perkins,  were  entitled  to  an  ac- 
count. Accordingly,  the  matter  was  referred 
to  a  master  to  ascertain  the  landed  property, 
and  to  divide  it  and  report  an  account.  This 
was  held  by  this  court  to  be  an  interlocutory 
order  only,  and  not  a  final  decree,  and  the  ap- 
peal was  dismissed.  6  How.  208.  The  man- 
date sent  from  this  court,  after  reciting  the  de- 
cree or  order  appealed  from,  and  the  reference 
to  a  master,  concluded  thus:  "You  therefore 
are  hereby  commanded  that  such  further  pro- 
ceedings be  had  in  said  cause,  as,  according  to 
right  and  justice  and  the  laws  of  the  United 
States,  ought  to  be  had,  the  said  appeal  not- 
withstanding." 

Under  this  mandate  the  master  took  up  the 
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reference,  and  made  a  report  awarding  a  large 
sum  of  money  and  a  large  amount  of  land  to 
Foumiquet  and  wife  and  Ewing  and  wife. 
Both  parties  filed  exceptions  to  the  report. 
These  exceptions  were  before  the  court,  upon 
argument,  in  February  and  March,  1852. 

In  the  mean  time,  viz.:  at  January  Term, 
1849,  the  case  of  Foumiquet  et  al.  v.  Perkins 
was  decided  by  this  court  as  reported  in  7  How. 
160.  The  Circuit  Court  appeared  to  consider 
this  case  as  deciding  the  points  involved  in  a 
different  way  from  that  in  which  it  had  itself 
decided  them  when  referring  the  case  to  a  mas- 
ter to  state  an  account.  Upon  hearing  the  ex- 
ceptions, it  therefore  reversed  the  former  de- 
cree, and  dismissed  the  bill. 

The  complainants  appealed  to  this  court. 

*It  may  be  proper  to  mention  that  [*SZ 
whilst  this  appeal  was  pending  another  branch 
of  the  case  reached  this  court,  which  is  reported 
in  14  How.  313. 

The  appeal  was  argued  by  Mr.  Henderson 
for  the  appellants,  and  by  Messrs.  Benjamin 
and  Johnson  for  the  appellee. 

Mr.  Henderson  contended  that  it  was  entirely 
irregular  to  dismiss  the  bill,  when  the  only 
point  before  the  court  was  the  exceptions  to 
the  master's  report:  and  that,  even  if  such  an 
order  was  proper  at  such  a  time,  still  the 
reasons  upon  which  it  was  founded  were  in- 
sufficient. He  then  proceeded  to  distinguish  the 
case  from  that  in  7  Howard.,  and  went  iAto  a 
minute  examination  of  it  upon  the  merits.  The 
first  proposition  is  the  only  one  which  it  is 
thought  necessary  to  insert  in  this  report, 
namely: 

We  concede  the  point  as  not  debatable,  that 
an  interlocutory  decree,  before  enrollment,  or 
before  sanctioned  on  appeal  (where  appealable), 
continues  subject  to  tne  Chancellor's  power  to 
review,  amend  or  set  aside,  at  any  time  before 
final  decree. 

But  a  rightful  power  must  be  rightly  exer- 
cised, or  the  power  becomes  usurpation. 

Now,  the  exceptions  only  were  at  hearing  be- 
fore the  court.  See  Ch.  R.  83.  This  "decretal 
order"  had  been  enrolled.  Rule  85;  see  1  Yes. 
03;    1   Stark.  Ev.  245. 

The  case,  therefore,  was  in  no  attitude  for  a 
rehearing  to  be  entertained,  certainly  not  at 
that  time. 

But  a  rehearing  cannot  be  granted  except  on 
petition.  11  Yes.  602;  Stor.  £^.  PI.  sec.  426  and 
n.;  17  Yes.  178;  19  Ch.  R.  201;  3  Ed.  Ch.  479. 
480;  7  Paige,  382;  Walk.  Ch.  356;  2  Haywood, 
175;  1  Paige's  Ch.  39;  2  HiU,  156;  and  Ol 
Rule  88. 

And  as  one  petition  for  a  rehearing  was  over- 
ruled in  1847,  this  is  a  reason  why  a  rehearing 
should  not  have  been  entertained  again,  especi- 
ally for  the  same  cause.  16  Yes.  214;  3  Ed. 
Ch.  479,  480;  Walk.  Ch.  309. 

Especially  shall  not  a  rehearing  be  allowed 
after  the  party  has  proceeded  to  take  an  ac- 
count before  the  master.  3  J.  Ch.  365,  366;  11 
Yes.  602;  3  Barb.  S.  C.  232. 

The  case  of  Consequa  v.  Fanning,  3  J.  Ch. 
364,  is  not  dissimilar  to  the  case  before  the 
court,  as  it  was  there  a  decretal  order  to  ac- 
count, and  the  defendants  had  attended  the 
master;  and  after  report  returned,  filed  petition 
for  rehearing.  It  was  granted,  but  on  strin- 
gent terms.    See  the  case. 

Howard  16. 


1853 


FOUBNIQUBT  ET  AXi.  v.  PeBKINS. 


88 


The  case  of  Hunter  t.  Garmichael,  12  Sm.  & 
M.  Miss.  726,  is  very  likp  the  present  case, 
though  less  objectionable,  where  the  Chancel- 
lor set  aside  an  interlocutory  decree  (but  did 
84*]  not  dismiss  *the  bill)  without  motion, 
petition,  or  other  caiuie  assigned,  or  appearing 
on  record.  The  case  is  carefully  considered  by 
the  Supreme  Court,  with  its  accustomed  ability, 
In  their  opinion  they  say: 

"The  order  seems  without  any  foundation 
to  support  it.  No  petition  is  filed,  no  proofs 
exhibited,  no  ground  laid,  no  reasons  assigned, 
no  excuse  offered  for  delay,  no  cause  of  any 
kind  shown.  This  seems  to  us  not  the  exercise 
of  a  "sound  judicial  discretion,"  but  the  exer- 
tion of  power  without  legal  warrant.  If  this 
order  be  sustained,  then  the  rights  of  the 
parties,  in  some  degree,  rest  not  upon  fixed  and 
established  rules  of  law,  but  upon  the  varying 
opinions  of  the  court.  The  parties  could  not 
kiiow  on  what  to  repose,  and  certain  reliance 
on  judicial  proceedings  would  be  greatly  dimin- 
ished. We  do  not  mean  to  say  it  is  not  in  the 
power  of  the  Chancery  Court  to  set  aside  an  in- 
terlocutory decree,  but  only  that  some  cause 
must  be  shown  sufficient  to  authorize  the  act. 
Where  there  is  error  upon  the  face  of  the  de- 
cree, or  report  under  it,  that  is  in  itself  suffi- 
cient ground  for  the  court  to  act  on.    But  no 

euch  error  appears  in  this  case The 

order  setting  aside  the  interlocutory  decree 
without  cause  is  erroneous.  It  is  therefore  re- 
versed, and  cause  remanded  for  further  proceed- 
ings." 

A  very  similar  case  is  that  of  Moore  v.  Hil- 
ton, 12  Leigh.  30.  The  court  say  that  where 
new  evidence  is  brought  forward  as  a  ground 
to  change  an  interlocutory  decree,  the  applica- 
tion must  be  made  on  motion,  or  notice  to  re- 
hear the  cause  on  the  new  evidence,  or  by  peti- 
tion for  rehearing. 

The  counsel  for  the  defendant  in  error  re- 
plied to  this  argument. 

The  counsel  for  appellants  concedes  that  an 
interlocutory  decree  continues  subject  to  the 
Chancellor's  power  to  review,  amend,  or  set 
aside,  at  any  time  before  the  final  decree  but 
he  urges  that  the  power  must  be  rightfully  ex- 
ercised, or  it  becomes  usurpation. 

Taking  the  position  of  the  coimsel  as  correct, 
the  Question  recurs,  whether  this  power  was 
rightfully  exercised;  and  on  his  own  statement, 
connected  with  the  record,  it  appears  that  the 
court  heard  his  argument  on  the  merits,  and 
became  satisfied  on  a  review  of  its  opinion,  and 
on  the  authority  of  two  cases  decided  since  the 
interlocutory  decree  was  rendered,  that  it  had 
erred  in  its  construction  of  the  releases,  and  its 
decision  on  their  effect  as  a  legal  bar  to  the 
complainants'  demand,  and  therefore  corrected 
its  error  and  dismissed  the  complainants'  bill. 
In  this  view  of  the  merits,  the  court  below  has 
since  been  sustained  by  the  opinion  of  this  court 
S6*]  in  14  How.  If  appellants'  position  be  •sus- 
tained, it  would  now  be  necessary  to  reverse  the 
final  decree  of  the  lower  court,  and  to  send  the 
case  back  with  directions  to  carry  out  the  er- 
roneous interlocutory  decree  to  an  erroneous 
final  decree,  in  order  that  this  court  might  then 
reverse  the  erroneous  final  decree  rendered  in 
accordance  with  its  own  mandate,  and  restore 
the  final  decree  which  it  had  previously  re- 
Tcrsed. 

The  complainants'  brief,  after  urging  the  ir- 
14  Xi.  ed. 


regularity  of  the  action  of  the  lower  court  in 
reversing  its  interlocutory  decree,  is  con'fined 
to  reiterating  the  argument  and  authorities 
already  adduced  in  the  case  decided  in  14  How. 
As  the  court  has  already  passed  judgment  on 
the  subject,  we  respectfully  refer  to  the  argu- 
ment for  defendant,  and  the  decision  in  that 
cause,  as  conclusive  of  the  present  controversy. 

Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

This  case  came  before  the  court  some  years 
ago,  on  an  appeal  from  an  interlocutory  order 
of  the  Circuit  Court,  which  stated  that  the  ap- 
pellants were  entitled  to  recover  certain  claims 
set  out  in  their  bill,  and  directed  an  account  to 
be  taken  by  the  master.  It  is  reported  6  How. 
206.  The  appeal  was  dismissed,  upon  the 
ground  that  an  appeal  would  not  lie  from  an 
interlocutory  order,  and  the  case  was  remanded 
to  the  court  below,  with  directions  to  proceed 
to  a  final  decree.  Upon  receiving  this  mandate 
the  Circuit  Court  proceeded  to  take  the  accoimt 
upon  the  principles  stated  in  its  interlocutory 
order;  and  when  the  report  of  the  master  came 
in,  exceptions  were  taken  to  it  on  both  sides. 
At  the  argument  of  these  exceptions,  it  appears 
that  the  court  reconsidered  the  opinion  it  had 
expressed  on  the  merits  in  the  interlocutory  or- 
der; and  believing  that  opinion  to  be  incorrect, 
dismissed  the  complainants'  bill.  The  case 
now  before  us  is  an  appeal  from  that  decree. 

The  decree  is  undoubtedly  right.  For  it 
conforms  to  the  opinions  expressed  by  this 
court  in  relation  to  the  )natters  now  in  contro- 
versy in  the  case  between  Foumiquet  and  wife 
and  the  present  appellee,  reported  in  7  How. 
160;  and  again  in  the  case  between  these  appel- 
lants and  Perkins,  the  appellee,  in  the  case  re- 
ported in  14  How.  313.  It  is  unnecessary  to 
state  here  the  facts  in  the  present  case,  or  the 
matters  in  dispute,  as  they  are  fully  set  out  in 
the  cases  referred  to;  and  especially  in  the  one 
last  mentioned.  For,  in  that  case,  the  parties 
and  the  matters  in  dispute  ^ere  the  same  with 
those  now  before  the  court. 

The  counsel  for  the  appellants,  however,  ob- 
jects to  the  decree  of  dismissal,  because  it  was 
made  at  the  argument  upon  the  exceptions  to 
the  master's  report,  and  is  contrary  to  the  opin- 
ion on  the  merits  expressed  by  the  court  in  its 
interlocutory  order. 

*But  this  objection  cannot  be  main-  [*86 
tained.  The  case  was  at  final  hearing  at  the 
argument  upon  the  exceptions;  and  all  of  the 
previous  interlocutory  orders  in  relation  to  the 
merits  were  open  for  revision,  and  under  the 
control  of  the  court.  This  court  so  decided 
when  the  former  appeal  hereinbefore  mentioned 
was  dismissed  for  want  of  jurisdiction.  And  if 
the  court  below,  upon  further  reflection  or  ex- 
amination, changea  its  opinion,  after  passing 
the  order,  or  found  that  it  was  in  conflict  with 
the  decision  of  this  court  it  was  its  duty  to  cor- 
rect the  error. 

The  Circuit  Court  on  this  occasion  has 
properly  done  so,  and  the  decree  of  dismissal 
must  be  affirmed,  with  costs. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Louisiana,  and  was  argued  by  counsel;  on  con- 
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sideration  whereof,  it  is  now  here  ordered,  ad- 
judged and  decreed  by  this  court,  that  the  de- 
cree of  the  said  Grcuit  Court  in  this  cause  be, 
and  the  same  is  hereby  afilrmed,  with  costs. 


EDWARD    H.    McCABE,    Plaintiff    in    Error, 

V. 

LLOYD  D.  WORTHINGTON. 

Land  Titles  in  Missouri— inchoate  title  under 
Act  of  1807 — what  entries  take  precedence. 

The  Act  of  Congress,  passed  on  the  3d  of  March, 
1807,  2  St.  at  L.  440,  declared  that  all  claims  to 
land  in  Missouri  should  be  void  unless  notice  of  the 
claim  should  be  filed  with  the  Recorder  of  Land 
Titles,  prior  to  the  Ist  of  July,  1808. 

Hence,  in  the  year  1824,  a  claim  which  had  not 
been  thus  filed  had  no  legal  existence. 

The  Act  of  the  26th  May,  1824,  4  St.  at  L.  62, 
authorizing  the  institution  of  proceedings  to  try 
the  yalidlty  of  claims,  did  not  reserve  from  sale 
lands,  the  claims  to  which  had  not  been  filed  as 
above. 

Therefore,  when  the  owner  of  such  a  claim  filed 
his  petition  in  1824,  which  was  decided  against 
him ;  and  he  brought  the  case  to  this  court,  which 
was  decided  in  his  favor  In  1836,  but  in  the  mean 
time  entries  had  been  made  for  parts  of  the  land, 
the  latter  were  the  better  titles. 

Moreover,  the  Act  of  May  24,  1828,  4  St.  at  L. 
298,  provides  that  confirmations  and  patents  under 
the  Act  of  1824  should  only  operate  as  a  re- 
linquishment on  the  part  of  the  United  States. 
Therefore,  the  confirmation  by  this  court  in  1S36 
was  subject  to  this  Act. 

THIS  case  was  brought  up  from  the  Supreme 
Ck>urt  of  the  State  of  Missouri,  by  a  writ  of 
error  issued  under  the  25th  section  of  the 
Judiciary  Act. 

It  was  an  action  of  ejectment  commenced  by 
the  plaintifif  against  the  defendant  in  the  state 
Circuit  Court  of  Missouri,  where  the  defend- 
ant had  judgment,  which,  on  appeal  by  the 
plaintifif  to  the  Supreme  Court  of  the  State  of 
Missouri,  was  affirmed  by  that  court. 
87*]  *The  plaintiff's  title  rested  on  a  con- 
cession by  the  Spanish  government  in  1796, 
which  was  confirmed  by  a  decree  of  the  Su- 
preme Court  of  the  United  States  on  the  21st 
January,  1836,  on  an  appeal  from  the  District 
Court  of  Missouri,  which  exercised  jurisdiction 
of  the  subject  matter,  under  the  provisions  of 
the  Act  of  Congress  of  May  26th,  1824,  entitled 
"An  Act  enabling  the  claimants  to  lands  with- 
in the  limits  of  the  State  of  Missouri  and  Ter- 
ritory of  Arkansas,  to  institute  proceedings  to 
try  the  validity  of  their  claims."  The  petition 
was  filed  by  the  claimant,  Antoine  Soulard,  on 
the  22d  August,  1824. 

In  January,  1825,  an  amended  petition  was 
filed  by  Antoine  Soulard,  who  afterwards  died; 
and  on  the  4th  Monday  ot  March  following,  the 
proceedings  were  reviewed  in  the  name  of  the 
widow  and  heirs  of  the  said  Soulard,  and  such 
proceedings  were  had  that  a  decree  was  ren- 
dered against  the  petitioners  by  the  District 
Court  on  the  4th  Monday  of  December,  1825, 
from  which  an  appeal  to  the  Supreme  Coiut  of 
the  United  States  was  taken  within  one  year 
from  its  rendition,  where,  on  the  21st  January, 
1836,  the  decree  of  the  District  Court  was  re- 
versed, and  the  claim  of  the  petitioners  was 

Note. — Missouri  private  land  claims.     See  note 
to  Les  Bois  V.  Bramell,  11  L.  ed.  U.  S.  1051. 
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confirmed  for  all  the  land  claimed,  except  that 
which  had  been  sold  by  the  United  States  be- 
fore the  filing  of  the  petition  in  the  case. 

In  pursuance  to  this  decree,  the  land  claimed 
and  confirmed  was  siu*veyed,  and  the  survey 
returned  to  the  Commissioner  of  the  General 
Land  Office;  on  which,  on  the  22d  December, 
1845,  a  patent  was  issued  to  the  petitioners, 
imder  whom  the  plaintiff  claims.  The  land 
sued  for  is  comprehended  within  the  limits  of 
the  survey,  and  in  the  patent  of  Soulard't 
widow  and  heirs.  No  notice  in  writing,  stating 
the  nature  and  extent  of  his  ciaim,  was  ever  de- 
livered by  Soulard  to  the  Recorder  of  Land 
Titles  under  any  of  the  Acts  of  Congress  in  re- 
lation to  that  subject.  The  defendant  relied  on 
patents  from  the  United  States  issued  in  the 
year  1836,  founded  on  entries  made  in  the  year 
1834,  while  the  case  of  Soulard,  widow  and 
heirs,  against  the  United  States,  was  pendins 
in  the  Supreme  Court;  which  patents  embraced 
the  land  m  controversy. 

On  the  trial  in  the  state  Cireoit  Court,  tlM 
counsel  for  the  plaintiff  prayed  the  court  to  in- 
struct the  jury  as  follows: 

First.  That  the  decree  of  confirmation,  made 
by  the  Supreme  Court  of  the  United  States  on 
the  21st  day  of  January,  1836,  to  Julia  Soulard, 
widow,  and  James  Q.  Soulard  and  others,  heirs 
of  Antoine  Soulard,  deceased,  relates  back  to 
the  time  of  filing  the  petition  of  confirmation, 
and  passes  to  the  confirmees  the  title  to  the 
land  thereby  confirmed,  so  as  to  cut  out  all 
titles  and  claims  thereto  originating  after  the 
filing  of  said  petition. 

Second.  If  the  jury  believe  from  the  evidence 
that  the  land  *sued  for  was  patented  by  [*88 
the  United  States  on  the  22d  dav  of  December, 
1845,  to  the  widow  and  heirs  of  Antoine  Sou- 
lard, deceased;  that  such  patent  was  issued  for 
land  surveyed  for  said  patentees  in  pursuance 
of  a  decree  of  confirmation  made  by  the  Su- 
preme Court  of  the  United  States;  and  that 
such  decree  of  confirmation  was  foimded  on  a 
petition  for  a  confirmation  filed  in  the  United 
States  Court  for  the  District  of  Missouri,  on 
the  22d  day  of  August,  1824,  such  patent  con- 
veyed to  the  patentees  a  better  title  to  the  land 
sued  for  than  that  derived  from  an  entry  of 
the  same  made  after  the  said  22d  of  August, 
1824,  or  from  a  patent  issued  on  such  entry. 

Third.  If  the  jury  believe  from  the  evidence 
that  Antoine  Soulard,  on  the  22d  day  of  Au- 
gust, 1824,  petitioned  the  District  Coiirt  of  the 
State  of  Missouri  for  the  confirmation  of  his 
title  to  a  claim  for  10,000  arpents  of  land;  that 
said  Antoine  Soulard  died,  and  the  suit  was  re- 
vived and  prosecuted  in  the  name  of  his  widow 
and  children;  that  the  said  District  Court  de- 
creed against  the  said  claim ;  that  said  suit  was 
appealed  to  the  Supreme  Court  of  the  United 
States  within  one  year  from  the  time  of  the 
rendition  of  said  decree  by  the  District  Court; 
that  said  Supreme  Court  afterwards  decided  ia 
favor  of  the  said  claim,  and  by  a  decree  con- 
firmed the  same  to  said  widow  and  heirs;  that 
the  surveyor  of  Public  Lands  for  the  State  of 
Missouri  caused  the  land  specified  in  said  decree 
to  be  surveyed  for  said  confirmees;  if  the  jury 
find  these  facts  to  be  true,  then  the  said  widow 
and  heirs  of  Antoine  Soulard  had,  by  virtue 
thereof,  a  better  title  to  the  land  included  in 
such  survey  than  the  defendant  can  have  to 
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any  part  of  it  by  virtue  of  an  entry  made  after 
the  said  22d  of  August,  1824,  or  by  virtue  of  a 
patent  issued  on  said  entry. 

Fourth.  The  title  under  the  confirmation  of 
the  Supreme  Court  of  the  United  States  to  the 
representatives  of  Antoine  Soulard  is  a  better 
title  than  that  of  the  defendant. 

Fifth.  The  Act  of  May  the  26th,  1824,  passed 
by  the  Congress  of  the  United  States,  reserved 
from  sale  the  lands  included  within  the  bounds 
of  all  claims  of  the  character  embraced  within 
the  provisions  of  the  first  section  of  that  Act, 
from  the  time  of  the  filing  of  the  petition  for 
confirmation  of  such  claims  in  the  District 
Court  of  Missouri,  until  such  time  as  said 
claims  should  be  finally  decided  against  the 
claimants. 

Sixth.  Any  entry  of  land  made  within  the 
limits  of  any  claim,  of  the  character  embraced 
within  the  provisions  of  the  first  section  of  the 
Act  of  May  26th,  1824,  after  the  filing  of  the 
petition  of  the  claimant  in  the  District  Court, 
as  provided  for  by  said  Act,  and  before  said 
claim  shall  be  finally  decided  against  the  claim- 
ant, is  a  void  entry,  and  the  patent  issued 
89*]  thereon  is  a  *void  patent.  Which  instruc- 
tions the  court  refused  to  give;  to  which  re- 
fusal the  plaintiff  then  and  there  at  the  time 
excepted. 

And  the  court,  on  motion  of  defendant,  gave 
the  following  instructions,  to  wit: 

1.  If  notice  of  the  Soulard  claim  was  not  filed 
with  the  Recorder  of  Land  Titles  in  St.  Louis 
prior  to  the  first  day  of  July,  1808,  then  said 
claim  was  not  by  law  reserved  from  sale;  and 
if  not  reserved  from  sale  by  law,  was  subjected 
to  sale  as  other  public  lands. 

2.  If  Soulard's  claim  was  not  reserved  from 
sale,  then  the  entry  of  the  defendant,  if 
made  according  to  law,  being  older,  is  a  better 
title  than  the  plaintifi^'s  confirmation. 

3.  The  patent  of  the  defendant  is  prima  facie 
evidence  that  this  entry  was  regular  and  law- 
ful. 

4.  The  Act  of  Congress  of  26th  May,  1824, 
under  which  Soulard 's  claim  was  confirmed,  did 
reserve  from  sale  the  land  covered  by  said 
claim,  and  any  sales  of  such  lands  regularly 
made  prior  to  the  confirmation,  conveys  to  the 
purchaser  a  better  title  than  said  confirmation, 
such  claim  not  having  been  filed  with  the  re- 
corder prior  to  July  Ist,  1808. 

5.  The  commencement  of  a  suit  by  Soulard 
in  the  United  States  court,  for  the  purpose  of 
obtaining  a  confirmation  of  his  claim,  did  not 
operate  as  notice  of  his  claim,  so  as  to  affect  a 
title  otherwise  regularly  obtained  from  the 
United  States;  and  sales  of  such  land,  made 
after  the  commencement  of  this  suit,  stands 
upon  the  same  groimd  as  if  made  before  such 
suit  was  commenced. 

To  the  giving  of  which  instructions  the  plain- 
tiff then  and  there  at  the  time  excepted. 

Upon  these  exceptions  the  case  went  up  to 
the  Supreme  Court  of  Missouri,  where  the  judg- 
ment of  the  court  below  was  affirmed.  And  to 
review  this  decision  the  case  was  brought  here. 

It  was  argued  by  Mr.  Geyer  for  the  plaintiff 
in  error,  and  Mr.  Wells  for  the  defendant  in 
error. 

Mr.  Geyer,  for  the  plaintiff  in  error: 

The  Supreme  Ck>urt  of  the  State  of  Missouri, 
on  the  appeal,  decided  that  the  claim  of  An- 
14  Ij.  ed. 


toine  Soulard,  at  the  date  of  the  Act  of  1824^ 
had  no  legal  existence;  the  United  States  were 
under  no  obligation,  moral  or  political,  to  make 
any  provision  for  its  recognition  or  confirma- 
tion; it  was  forfeited,  by  reason  of  its  owner 
failing  to  give  notice  of  it  within  the  time  pre- 
scribed by  law.  That  the  Act  of  1824  conferred 
a  gratuity,  and  the  claimants  under  it,  especi- 
ally those  in  the  class  of  Soulard,  were  ap- 
plicant to  the  bounty  or  favor  of  Congress.  The 
land  claimed  *was  public  land,  liable  to  [*00 
sale  and  entry  as  other  public  lands,  pending 
the  suit. 

The  plaintiff  in  error  submits  that  the  decree 
of  confirmation  made  by  the  court  on  the  21st 
of  January,  1836,  vested  in  Julia  Soulard,^ 
widow,  and  James  Q.  Soulard,  and  the  other 
heirs  of  Antoine  Soulard,  deceased,  all  the  title 
of  the  United  States  in  the  land  in  controversy, 
as  it  was  at  the  commencement  of  the  suit,  and 
consequently  that  the  sale  pending  the  suit  waa 
void. 

1.  The  Act  of  Congress  of  May  26,  1824, 
under  which  the  proce^ngs  were  had,  was  not 
designed  to  confer  gratuities  upon  claimants,, 
but  to  provide  a  remedy  by  which  legal,  just 
and  bona  fide  claims  might  be  established. 
'The  mischief  intended  to  be  j^rovided  for  by 
the  Act,  was  the  inchoate  or  mcomplete  con- 
dition of  titles  having  a  fair  and  just  and  legal 
inception,  under  either  the  French  or  Spanish 
governments  of  Louisiana,  but  which  by  reason 
of  the  abdication  or  superseding  of  their  gov- 
ernments, and  by  that  cause  only,  had  not  been 
completed.  The  United  States  v.  Reynes,  9 
How.  127,  145;  4  Stat,  at  Large,  62. 

2.  It  may  be  conceded  that  the  claim  of 
Soulard  was  barred  as  against  the  United 
States  by  the  neglect  to  file  notice  thereof,  aa 
required  by  the  Act  of  March  3,  1807,  yet  as 
the  bar  was  removed  bjr  the  Act  of  May  26, 
1824,  and  the  land  remained  undisposed  of,  the 
claim  was  restored  to  its  original  standing,  pre- 
cisely as  if  the  Act  of  1807  had  not  passed. 
The  Act  of  1824  enables  all  claimants,  under 
incomplete  titles,  having  a  fair,  legal  and  just 
origin,  to  bring  such  titles  before  the  courts  of 
the  United  States,  and  there  establish  them  by 
proof  of  the  legality  and  justice  of  their  origin 
and  character,  without  regard  to  any  proceed- 
ings or  notice  under  previous  Acts  of  Congress. 

3.  The  effect  of  the  Act  of  1824  is  to  reserve 
from  sale  and  location  the  lands  embraced  by 
any  incomplete  title,  within  the  description  of 
the  first  section,  until  the  final  decision  of  the 
case  where  a  suit  is  prosecuted,  and  for  two 
years  where  the  claimant  fails  to  prosecute  his 
claim  under  the  Act.  See  sees.  5  and  7,  and 
the  case  of  Stoddard  v.  Chambers,  2  How.  284. 

Mr.  Wells,  for  defendant  in  error: 
Did  the  court  err  in  refusing  to  give  the  in- 
structions prayed  for  by  the  plaintiff,  or  iiv 
giving  those  for  the  defendant? 

1.  It  is  clear  that  Soulard's  claim  was  not  re- 
served from  sale  by  the  Acts  of  1811  or  1818, 
or,  indeed,  by  any  other  Act  prior  to  that  of 
May  26,  1824;  for  the  only  condition  upon 
which  such  reservations  were  made,  was  tnat 
notice  of  the  claim  should  have  been  filed  with 
the  Recorder  of  Land  Titles,  on  or  before  the 
1st  of  July,  1808.  Of  this  claim  no  such  no* 
tice  had  *ever  been  filed.  It  stood,  then,  [*91 
by  the  terms  of  the  Acts  of  2d  March,  1805, 
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and  of  March  3,  1807,  a  barred  claim.  The 
fifth  section  of  the  latter  Act  provided  that 
"the  rights  of  such  persons  as  shall  neglect  to 
file  such  notices  within  the  time  therein  limited 
(the  1st  July,  1808),  shall,  so  far  as  they  are 
derived  from,  or  founded  on  any  Act  of  CJon- 
gress,  ever  after  be  barred  and  become  void, 
and  the  evidence  of  their  claims  never  after 
admitted  as  evidence  in  any  court  of  law  or 
equity  whatever."  The  claim,  then,  at  the 
date  of  the  Act  of  1824,  was  wholly  destitute 
of  merit.  Whatever  claims  it  might  originally 
have  had  upon  the  justice  of  the  government, 
had  long  since  been  lost  by  the  laches  of  the 
claimant,  and  by  the  lapse  of  time.  Its  con- 
firmation to  him  then  was  a  mere  naked  gra- 
tuity. 

2.  The  Act  of  May  26,  1824,  did  not  make 
any  express  provision  for  the  reservation  of 
this  or  any  other  claim.  Its  provisions  extended 
to  two  classes  of  claims — those  which  had  been 
filed  with  the  recorder,  as  required  by  law,  and 
which  were  reserved  by  the  Acts  of  1811  and 
1818,  and  those  which  had  not  been  so  filed  and 
reserved.  And,  indeed,  it  is  the  only  Act  of 
Congress  that  has  ever  opened  the  door  for 
confirmation  to  this  latter  class,  since  they 
were  barred. 

The  fifth  section  of  the  Act  provides,  "That 
Any  claim  to  lands,  tenements  or  heredita- 
ments, within  the  provisions  of  this  Act,  which 
shall  not  be  brought  by  petition  before  said 
courts  within  two  years  from  the  passing  of 
this  Act,  or  which,  after  being  brought  before 
the  said  courts,  shall  on  account  of  the  neglect 
or  delay  of  the  claimant,  not  be  prosecuted  to 
a  final  decision  within  three  years,  shall  be 
forever  barred,  both  at  law  and  in  equity,  and 
no  other  action  at  common  law  or  proceeding 
in  equity  shall  ever  thereafter  be  sustained  in 
any  court  whatever  in  relation  to  said  claims." 

This  provision  can  only  relate  to  the  class  of 
claims  which  had,  by  former  laws,  been  re- 
served from  sale.  As  to  the  other  class,  they 
were  already,  bv  the  Act  of  1807,  barred,  and 
no  new  legislation  was  required  to  bar  them. 
Those  which  had  been  reserved  must  continue 
to  stand  reserved  until  some  Act  was  passed  to 
take  off  the  reservation.  This  fifth  section  ef- 
fectually secured  that  object.  It  could  not  have 
been  intended  to  bar  a  claim  already  barred, 
and  liable  to  be  sold  as  other  public  land. 

But  the  fifth  section  only  barred  the  claims 
from  future  adjudication.  It  did  not  provide 
for  the  sale  of  the  lands  within  those  claims. 
When  the  claim  ceased  to  be  held  up  for  ad- 
judication, it  became  necessary,  according  to 
the  policy  of  Congress,  that  the  land  should 
be  offered  for  sale  as  other  public  land. 
92*]  *And  accordingly  the  seventh  section 
•of  the  Act  was  introduced  for  that  purpose. 
It  reads  thus:  "That  in  each  and  every  case 
tried  under  the  provisions  of  this  Act,  which 
shall  be  finally  decided  against  the  claimant, 
and  in  each  and  every  case  in  which  any  claim 
cognizable  under  the  terms  of  this  Act  shall 
be  barred  by  virtue  of  any  of  the  provisions 
contained  therein,  the  land  specified  in  such 
claim  shall  forthwith  be  held  and  taken  as  a 
part  of  the  public  lands  of  the  United  States, 
subject  to  the  same  disposition  as  any  other 
;public  land   in  the  same  district." 

It  is  this  section  which  it  is  supposed  oper- 
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ated  by  implication  to  establish  the  reservation 
of  Soulard's  claim.  But  it  is  clear  that  it 
could  not  relate  to  that  class  of  claims.  It  re- 
lates to  claims  barred  by  the  provisions  of  this 
Act.  Soulard's  claim  was  not  barred  by  this 
Act,  for  it  had  been  barred  many  years  before 
by  the  Acts  of  1805,  1806  and  1807.  It  had 
been  incorporated  with  the  other  public  lands, 
and  surveyed,  and  offered  for  sale  with  them. 
No  new  legislation  was  required  to  put  it  in 
the  market,  for  it  was  already  in  market,  and 
as  stated  by  the  petitioner  himself  in  his  peti- 
tion to  the  District  Court,  "the  quantity  of 
1,947  35-100  acres  had  been  definitively  sold  by 
the  United  States,"  and  he  gives  the  name  of 
the  persons  to  whom  sold.    See  Record,  p.  7. 

The  language  of  the  Act  is,  "shall  forthwith 
be  held  and  taken  as  a  part  of  the  public  lands 
of  the  United  States."  This  language  is  ap- 
propriate when  applied  to  lands  which  had  id- 
ways  been  reserved  from  sale;  which  had  never 
been  in  market;  which  had  been  treated  as 
private  property,  and  never  "held  and  taken 
as  a  part  of  the  public  lands  of  the  United 
States,"  but  can  have  no  proper  application  to 
those  lands  which  had  in  every  respect  been 
subject  to  all  the  laws  relating  to  public  lands 
since   1808. 

3.  But  there  are  other  provisions  of  the  Act 
of  1814,  which  preclude  the  idea  that  it  was 
intended  by  Congress  that  the  title  ac<juired  by 
the  claimant  should  ever  be  brought  mto  con- 
flict with  sales  made  by  the  United  States. 

The  sixth  section  provides  that  the  clerk  of 
the  court  "shall  furnish  the  successful  claimant 
with  a  copy  of  the  decree,  who  shall  deliver  it 
to  the  Surveyor  of  Public  Lands  in  Missouri. 
And  the  surveyor  shall  cause  the  same  to  be 
surveyed.  The  eleventh  section  then  provides, 
"That  if  in  any  case  it  should  so  happen  that 
the  lands,  tenements  or  hereditaments,  decreed 
to  any  claimant  under  the  provisions  of  this 
Act,  shall  have  been  sold  by  the  United  States 
or  otherwise  disposed  of,  or  if  the  same  shall 
not  have  been  heretofore  located  in  each  and 
*every  such  case,  it  shall  and  may  be  [*9S 
lawful  for  the  party  interested  to  enter  after 
the  same  shall  have  been  offered  at  public  sale, 
the  like  quantity  of  lands  in  parcels,  conform- 
able to  sectional  divisions  and  subdivisions,  ia 
anv  land  ofiice  in  the  State  of  Missouri,"  etc 

Now,  in  order  to  understand  more  clearly 
the  import  of  the  phrase  in  this  section, 
'iands,  tenements  or  hereditaments,  decreed 
to  any  claimant,"  it  will  be  necessary  to  exam- 
ine for  a  moment  the  provisions  of  the  first  sec- 
tion.  By  that  section  the  claimant  was  not 
only  required  to  set  out  his  own  title  in  full, 
but  also  "the  name  or  names  of  any  person  or 
persons  claiming  the  same  or  any  pai%  thereof 
by  a  different  title  from  that  of  the  petitioner.* 
This  was  done  by  Soulard  in  his  petition.  He 
showed  that  1,047  35-100  arpents  had  been  sold 
by  the  United  States  to  other  persons  before 
his  suit  was  brought.  He  did  not  claim  this 
land,  but  claimed  the  residue  of  the  10,000 
arpents.  It  could  not,  then,  have  been  this  land, 
already  sold,  which  the  Act  of  Congress  sup- 
posed might  be  "decreed  to  the  complainant.* 
This  could  not  have  been  decreed  to  him  under 
any  circumstances.  He  did  not  ask  for  it,  nor 
could  he  demand  it,  for  it  had  already  been 
lawfully  sold  to  other  persons.    It  was  then  a 
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part  of  the  residue  that  the  statute  contemplated 
might  be  decreed  to  him,  when  it  had  already 
l>een  sold  by  the  United  States,  and  it  was  this 
for  which  this  section  provided.  To  give  the 
Act  this  construction  leaves  it  in  harmony  with 
«U  the  legislation  of  Congress  on  the  subject. 
It  has  been  the  uniform  policy  of  Congress  to 
protect  those  to  whom  they  have  sold  for  a. 
valuable  consideration.  To  say  that  Congress, 
by  this  provision,  intended  to  protect  those  en- 
tries only  which  had  been  made  before  the  suit 
^as  brought,  is  to  impute  to  that  body  the 
folly  of  passing  a  law  which,  so  far  at  least  as 
this  class  of  cases  are  affected,  was  wholly  im- 
necessary.  These  entries  were  lawful  and  valid, 
and  needed  no  legislation  to  protect  them  from 
subsequent  grants.  But  to  construe  the  pro- 
vision to  extend  to  entries  made  at  any  time 
prior  to  the  decree,  it  is  to  place  the  Act  of 
1824  upon  the  ground  of  the  Act  of  July  4, 
1^6,  and,  it  is  believed,  all  other  Acts  for  the 
confirmation  of  such  claims.  In  the  case  of 
Menard's  Heirs  v.  Massey,  this  court  has  held 
thfit  the  second  section  of  that  Act  protects  all 
lands  sold  by  the  United  States.  In  that  case 
(8  How.  308)  the  court  says: 

**From  the  first  Act,  passed  in  1805,  up  to 
the  present  time,  Congress  has  never  allowed 
to  these  claims  any  standing  other  than  mere 
orders  of  survey,  and  promises  to  give  title; 
and  which  promises  addressed  themselves  to 
the  sovereign  power  in  its  political  and  legisla- 
tive capacity,  and  which  must  act  before  the 
x*ourt8  of  justice  could  interfere  to  protect  the 
94*]  claim.  And  *so  this  court  has  uniformly 
l^eld.  The  title  of  Cerre,  having  no  standing 
in  court,  before  it  was  confirmed,  it  must  of 
necessity  take  date  from  its  confirmation,  and 
•cannot  relate  back  so  as  to  overreach  the  pat- 
ents made  in  1826  and  1827."  These  remarks 
Apply  with  eminent  force  to  Soulard's  claim. 
It  was  a  claim  which  had  been  barred,  and 
■abandoned  by  the  claimant  for  twenty  years. 
In  the  case  cited,  the  Spanish  claim  had  been 
filed  with  the  recorder,  and  was  so  far  within 
the  provisions  of  the  Acts  reserving  such 
claims.  But  it  had  never  been  surveyed.  In 
relation  to  this  branch  of  the  case,  the  court  re- 
marks: ''In  reserving  lands  from  sale,  it  was 
necessary  to  know  where  they  were  situated, 
and  how  far  they  interfered  with  the  public 
aurveys.  Either  the  President  or  some  other 
officer  must  have  had  the  power  to  designate 
the  lands  as  those  adjoining  to  salt  springs  or 
lead  mines;  or  it  must  have  appeared  in  some 
public  office  appertaining  to  the  Land  Depart- 
ment, what  the  boundaries  of  reserved  lands 
were;  and  if  it  did  not  appear,  no  notice  of  the 
claim  could  be  taken  by  the  surveyors,  nor  by 
the  registers  and  receivers,  when  making  sales." 
8  How.  309. 

I  request  the  court  to  note  the  fact,  apparent 
from  the  record,  that  no  record  or  memoran- 
dum of  this  claim  was  to  be  foimd  in  any  office 
belonging  to  the  Land  Department,  except  in 
8oulard*s  old  book  of  Spanish  surveys.  There 
he  states  in  his  petition  he  recorded  it.  But  no 
attention  was  ever  given,  by  surveyors  or  other 
-officers,  to  the  surveys  of  claims  not  recorded. 
No  copy  of  such  surveys  were  ever  sent  to  the 
Register's  office.  Even  if  Congress  had  in 
terms  required  him  to  withhold  this  land  from 
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sale,  it  would  have  been  impossible  for  him  to 
do  so.    He  could  not  know  where  it  was. 

When  the  Act  of  February  18,  1818,  passed, 
Just  before  the  land  sales  in  Missouri,  requir- 
mg  certain  claims  to  be  reserved  from  sale,  an 
order  was  issued  from  the  Land  Department 
directing  the  Recorder  of  the  Land  Titles  to 
furnish  to  the  several  registers  descriptive  lists 
of  such  land  within  their  respective  districts, 
as  the  Act  required,  should  be  withheld  from 
sale.  Had  this  not  been  aone,  the  registers 
would  have  been  \mable  to  carry  into  effect 
the  Act  of  1818.  As  it  was,  large  quantities 
of  those  lands  were  sold  through  mistake,  and 
even  these  sales  were  protected  by  the  second 
section  of  the  Act  of  July  4,  1836.  But  in 
this  case  the  register  had  no  such  information. 
Congress  could  not  have  intended  that  he 
should  suspend  any  of  his  sales,  or  adequate 
provision  would  have  been  made  to  enable  him 
to  do  so.  So  obvious  was  this  view  of  the  law, 
that  the  learned  judge,  in  delivering  the  opin- 
ion of  this  court  in  the  case,  citing  Menard's 
Heirs  v.  Massey,  p.  307,  says:  **It  was  therefore 
'manifest  that  claims  resting  on  the  first  [*95 
incipient  steps  must  depend  for  their  sanction 
and  completion  upon  the  sovereign  ^wer,  and 
to  this  course  claimants  had  no  just  cause 
to  object,  as  their  condition  was  the  same  im- 
der  the  Spanish  government.  No  standing, 
therefore,  in  any  ordinary  judicial  tribunal  has 
ever  been  allowed  to  these  claims,  until  Con- 
gress has  confirmed  them  and  v^ested  the  title 
in  the  claimant.  Such,  imdoubtedly,  is  the  doc- 
trine assumed  by  our  legislation.  To  go  no 
further,  the  Act  of  May  26,  1824,  allowing 
claimants  a  right  to  present  their  claims  in  a 
court  of  justice,  pronounces  on  their  true  char- 
acter. It  declares  that  the  claim  presented  for 
adjudication  must  be  such  an  one  as  might  have 
been  perfected  into  a  complete  title,  under  and 
in  conformity  to  the  laws,  usages  and  customs 
of  the  government  under  which  the  same  origin- 
ated, had  the  sovereignty  not  been  transferred 
to  the  United  States;  and  by  the  sixth  section, 
when  a  decree  has  been  had  favorable  to  the 
claim,  a  survey  of  the  land  shall  be  ordered  and 
a  patent  issue  therefor;  and  by  section  eleventh, 
if  the  decree  shall  be  in  the  claimant's  favor, 
and  the  land  has  been  sold  by  the  United  States 
or  otherwise  disposed  of,  the  interested  party 
shall  be  allowed  to  enter  an  equal  quantity  of 
land  elsewhere.** 

This  admits  of  no  comment. 

4th.  But  it  is  said  that  the  filing  of  his  peti- 
tion for  conformation,  by  Soulard,  in  the  Dis- 
trict Court,  was  notice,  and  that  no  one  could 
purchase  the  land  in  prejudice  of  his  right. 

The  rule  here  invoked  is  this:  when  a 
party  commences  judicial  proceedings  for  the 
purpose  of  establishing  his  right  to  a  particu- 
lar piece  of  property,  no  one  is  permitted  to 
purchase  that  property  of  another,  and  claim  to 
be  an  innocent  purchaser,  without  notice.  The 
pendency  of  his  suit  is  notice  of  all  the  right 
the  plaintiff  has.  But  in  the  case  of  Soulard  he 
had  no  right  or  title  whatever  to  the  lands  for 
which  he  sued.  It  belonged  to  the  government 
and  not  to  him;  and  if  it  belonged  to  the  gov- 
ernment, then  the  government  might  lawfully 
sell  it  to  anyone  before  it  granted  to  him.  He 
petitioned  for  a  grant  of  the  land,  and  when  he 
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obtained  Ms  grant,  he  acquired  only  the  title 
which  the  government  then  had.  lUs  petition 
to  the  court  placed  him  on  the  ground  of  all 
other  applicants  for  a  grant  of  land,  the  title 
to  which  was  in  the  government.  He  who 
first  obtains  the  title,  and  not  he  who  first  ap- 
plies, will  hold  it. 

With  these  remarks,  and  the  able  argument 
of  the  learned  judge  who  delivered  the  opin- 
ion of  the  Supreme  Court  of  Missouri,  the  de- 
fendant in  error  submits  the  case. 

Mr.  Justice  Catron  delivered  the  opinion  of 
the  court: 

This  cause  comes  here  by  writ  of  error  to  the 
96*]  Supreme  CJourt  "of  Missouri,  under  the 
twenty-fifth  section  of  the  Judiciary  Act.  The 
error  assumed  to  have  been  committed  below 
is,  that  the  court  misconstrued  the  Act  of  May 
26,  1824,  enabling  claimants  to  lands  in  Mis- 
souri, to  institute  proceedings  to  try  the 
validity  of  their  claims. 

The  action  being  an  ejectment,  and  the  de- 
fendant in  possession  by  virtue  of  patents 
from  the  United  States,  the  only  question  is 
whether  the  plaintiff  has  a  better  legal  title. 

The  plaintiff  relies  on  a  decree  of  this  court, 
made  m  1836,  in  favor  of  Soulard's  heirs, 
against  the  United  States  for  10,000  arpents  of 
land  including  the  premises  sued  for.  The 
decree  is  of  younger  date  than  the  entries  of 
the  defendant  .which  were  made  in  1834,  and 
are  a  good  title  to  sustain  or  defend  an  eject- 
ment in  Missouri. 

Soulard's  claim  was  filed  in  the  District 
Court,  in  August,  1824,  and  a  confirmation  de- 
manded, but  which  was  refused,  and  the  peti- 
tion dismissed  in  1825;  from  this  decree  an 
appeal  was  prosecuted,  and  in  1836  a  decree 
was  rendered  by  this  court  confirming  the 
claim.  And  the  question  here  is,  whether  the 
decree  in  the  Supreme  Court  related  back  to 
the  date  of  filing  the  petition  against  the 
United  States  in  the  District  Court.  If  it  did, 
then  the  plaintnl'  is  entitled  to  recover;  and  if 
it  did  not,  then  the  judgment  below  must  be  af- 
firmed. 

The  Act  of  March  3,  1807,  declared  that  all 
claims  to  lands  should  be  void  unless  notice  of 
the  claim,  etc.,  should  be  filed  with  the  Re- 
corder of  Land  Titles  prior  to  the  1st  of  July, 
1808.  Soulard*s  claim  was  not  filed  with  the 
recorder,  nor  was  it  presented  to  any  tribunal 
for  action  on  it,  till  suit  was  brought  in  1824, 
in  the  District  Court.  Up  to  that  time,  the 
land  claimed  was  subject  to  sale.  This  is  ad- 
mitted. But  the  argument  for  the  plaintiff  is, 
that  the  Act  of  1824  removed  the  bar,  and  re- 
stored the  claim  to  its  original  standing  as  if 
the  Act  of  1807  had  not  been  passed.  Admit- 
ting this  to  be  true,  still  it  proves  nothing,  as 
the  United  States  could  beyond  question  have 
sold  this  land  before  1807,  and  passed  the  legal 
title;  and  hence  the  removal  of  the  bar,  im- 
posed by  the  Act,  left  the  land  equally  open  to 
sale,  at  any  time  after  1807  as  it  was  before 
that  time. 

The  Act  of  February  17,  1818,  laid  off  local 
land  districts  in  Missouri,  one  of  which  em- 
braced the  land  in  dispute,  and  provided  for 
the  sale  of  public  lands,  from  time  to  time,  in 
each  district.  But  an  exception  was  made  ac- 
cording to  the  Act  of  1811:  That  till  after  the 
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decision  of  Congress  thereon,  no  tract  of  land 
shall  be  offered  for  sale,  the  claim  to  which  hA» 
been  in  due  time  and  according  to  law  pre- 
sented to  the  Recorder  of  Land  Titles,  and  filed: 
in  his  ofiice. 

*The  claims  thus  reserved  from  sale  [*9T 
were  the  ones  Congress  supposed  would  come 
before  the  District  Court  and  be  adjudicated 
under  the  Act  of  1824;  and  as  they  stood  pro- 
tected from  sale,  no  further  provision  was  made 
by  the  Act  to  protect  such  claims  as  that  of 
Soulard,  which  had  never  been  recorded. 

Having  given  no  additional  protection  by  the 
Act  of  1824,  and  Congress  having  the  power 
to  grant  the  land,  or  to  cause  it  to  be  done, 
through  the  Department  of  Public  Lands,  the 
Commissioner  of  the  General  Land  Office  (June 
25,  1831),  ordered  the  registers  and  receivers  of 
the  various  land  districts  in  Missouri  to  pro- 
ceed to  sell  the  lands  not  adjudicated  under  the 
Act  of  1824,  which  had  been  subject  to  adjudi- 
cation: holding  that,  notwithstanding  the  pro- 
visions of  the  Acts  of  1811  and  1818,  all  claims- 
not  brought  before  the  court,  or  if  brought^ 
not  prosecuted  to  a  final  decision  in  three  vears^ 
by  reason  of  neglect  on  the  part  of  the  claim- 
ant,  were  subject  to  be  offered  at  public  sale. 
Volume  of  Instructions  and  Opinions,  No.  704. 
Under  this  established  construction,  the  land  in 
question  was  sold  to  the  defendant.  He  could 
not  know  that  Soulard's  heirs  claimed  the  land, 
as  their  claim  was  nowhere  recorded  in  any  of- 
fice appertaining  to  the  Department  of  Public 
Lands;  and  if  he  had  known  that  such  claim 
existed,  still  the  Land  Court  in  Missouri  had 
ceased  to  exist  on  the  26th  of  May,  1830,  four 
years  before  he  purchased.  Soulard's  claim 
nad  been  rejected  in  that  court,  and  had  been 
pending  on  appeal  in  the  Supreme  Court,  for 
nearly  ten  years  after  the  suit  was  instituted: 
whereas,  the  Act  of  1824  required  that  it 
should  be  prosecuted  to  a  final  decision  within 
three  years.  Thus  stands  the  equities  of  the 
defendant.  But  another  consideration  is  con- 
clusive of  this  case.  The  Act  of  May  24,  1828, 
sec.  2,  provides  that  confirmations  had  by  virtue 
of  the  Act  of  1824,  and  patents  issued  thereon, 
should  only  operate  as  relinquishments  on  the 
part  of  the  United  States,  and  should  in  nowise 
affect  the  right  or  title,  either  in  law  or  equity, 
of  adverse  claimants  to  the  same  land.  The 
Act  spoke  of  confirmations  by  decree,  and  de- 
clared that  the  decree  should  operate  pro- 
spectively; and  consequently  embraced  a  case, 
where  the  land  was  acquired  by  purchase  from 
the  United  States  before  the  decree  was  made, 
unless  the  Acts  of  1811  and  1818  protected  the 
land  from  sale. 

For  these  reasons,  we  agree  with  the  53ii« 
preme  Court  of  Missouri,  that  the  defendant 
has  the  older  and  better  legal  title,  and  order 
the  judgment  to  be  affirmed 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Supreme  Court  of 
the  State  of  Missouri,  *and  was  argued  [*9S 
by  counsel ;  on  consideration  whereof,  it  is  now 
here  ordered  and  adjudged  by  this  court,  that 
judgment  of  the  said  Supreme  Court  in  thia 
cause  be,  and  the  same  is  hereby  afllrmed,  witli 
costb. 

AflTg— 16  Mo.  514. 

Howard  !•» 
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ilEORGE  W.  and  HENRY  SIZEK,  Plaintiffs 

in  Error, 

V. 

WILLIAM  V.  MANY. 

Jurisdiction — amount — this  court  no  jurisdic- 
tion of  patent  case,  when — ^Practice — costs 
taxed  nunc  pro  tunc. 

Where  a  judgment  in  a  patent  case  was  affirmed 
hf  this  conrt  with  a  blank  in  the  record  for  costs, 
and  the  Circuit  Court  afterwards  taxed  these  costs 
at  a  sum  less  than  $2,000,  and  allowed  a  writ  of  er- 
ror to  this  court,  this  writ  must  be  dismissed  on 
motion. 

The  writ  of  error  brings  up  only  the  proceedings 
subsequent  to  the  mandate;  and  there  is  no  Juris- 
diction where  the  amount  is  less  than  $2,000,  either 
under  the  general  law  or  the  discretion  allowed  by 
the  patent  law.  The  latter  only  relates  to  cases 
which  involve  the  construction  of  the  patent  laws 
and  the  claims  and  rights  of  patentees  under  them. 

As  a  matter  of  practice  this  court  decides,  that 
It  is  proper  for  circuit  courts  to  allow  costs  to  be 
taxed,  nunc  pro  tunc,  after  the  receipt  of  the  man- 
date from  this  court. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  States 
for  the  District  of  Massachusetts. 

Mr.  George  T.  Curtis,  on  behalf  of  the  de- 
fendant in  error,  moved  to  dismiss  the  writ  of 
«rror  for  want  of  jiuisdiction. 

The  circumstances  were  these: 

At  the  October  Term,  in  the  year  1848,  of 
the  Circuit  Court  of  the  United  States  for 
Massachusetts  District,  Many,  the  defendant  in 
«rror,  recovered  a  judgment  against  the  plain- 
tiffs in  error,  in  an  action  for  the  infringement 
of  letters  patent,  which  was  entered  and  record- 
ed in  the  words  following: 

"It  is  thereupon  considered  by  the  court 
that  the  said  William  V.  Many  recover  against 
the  said  George  W.  and  Henry  Sizer  the  sum 
of  $1,733.75  damages,  and  costs  of  suit  taxed 
at  ." 

The  said  Sizers  thereupon,  at  the  same  term 
of  the  Circuit  Court  sued  out  a  writ  of  error  to 
this  court,  for  the  purpose  of  having  the  said 
judgment  revised.  This  writ  of  error  was  duly 
entered  and  prosecuted  in  this  court,  and  at 
the  December  Term,  1851,  the  judgment  of 
the  Circuit  Court  was  affirmed  by  a  divided 
court,  and  therefore  it  is  not  reported  in  How- 
ard. 

The  mandate  which  went  down,  recited  the 
judgment  of  the  Circuit  Court  as  above  given, 
and  then  proceeded  thus: 

"You  therefore  are  hereby  commanded  that 
such  execution  and  proceedings  be  had  in  said 
99*]  cause  as,  according  to  right  *and  justice 
and  the  laws  of  the  United  States,  ought  to  be 
had,  the  said  writ  of  error  notwithstanding." 

(hi  the  receipt  of  this  mandate,  the  attorney 
for  the  defendant  in  error  (the  original  plaintiff 
below)  presented  the  same  to  the  Circuit  Court, 
held  by  the  District  Judge,  and  applied  for 
leave  to  have  the  costs  in  the  action  taxed  and 
inserted  in  the  blank  left  in  the  original  record 
of  the  judgment.  This  motion  was  refused  by 
the   District  Jud^e. 

The  defendant  in  error  thereupon,  at  the  De- 

NoTB. — Jurisdiction  of  U.  S.  Supreme  Court  de- 
pendent on  amount.  Interest  cannot  be  added  to 
Slve  Jurisdiction.  How  value  of  thing  demanded 
may  be  shown.  What  cases  reviewable  without  re- 
nird  to  sum  In  controversy.  See  note  to  Gordon  v. 
Ogden«  7  L.  ed.  U.  S.  592.  Appeal  from  decree  for 
rests — see  note,  1  L.R.A.(N.S.)  1083. 
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cember  Term  of  this  court,  in  the  year  1852, 
applies  to  this  court  for  a  mandamus  to  direct 
the  court  below  to  tax  and  allow  his  costfi  in 
the  original  action,  amounting  to  $1,811.59.  The 
court  refused  the  application,  for  reasons  which 
appear  in  the  case.  Ex-parte  Many,  14  How. 
24. 

In  May,  1853,  Mr.  Curtis,  counsel  for  Many, 
renewed  his  motion  to  the  District  Judge,  set- 
ting out  in  writing  the  mandate  of  this  court 
in  the  original  cause,  and  the  amoimt  of  the 
costs,  and  praying  the  court  to  make  an  order 
allowing  of  their  taxation  and  insertion  in  the 
original  judgment;  and  praying  for  execution 
as  directed  by  the  mandate  of  this  court. 

Opposition  was  made  to  this  motion  by  Sizer 
et  al.,  but  the  motion  was  granted,  as  appears 
by  the  following  extract  from  the  record.  It  is 
proper  to  remark  that  the  court  was  held  by 
the  District  Judge  alone,  Mr.  Justice  Curtis 
having  been  of  counsel  and  not  sitting.  The 
costs  in  the  Circuit  Court  amounted  to  $1,- 
811.59. 

And  the  said  Sizer  et  al.,  by  their  counsel, 
objected  to  the  granting  of  the  said  motion  for 
an  allocatur  as  to  the  said  costs,  or  to  their  be- 
ing inserted  in  the  judgment,  and  claimed  and 
requested  that  if  the  court  should  allow  the 
said  costs,  and  direct  the  clerk  to  insert  the 
amount  in  the  record  of  said  judgment,  then 
the  defendants  should  have  a  right  to  sue  out  a 
writ  of  error,  and  for  that  purpose,  that  the 
court  here  should  either  certify  that  it  is  rea- 
sonable that  there  should  be  such  writ  of  error, 
or  should  add  interest  upon  the  amount  of  said 
costs  from  the  time  of  the  rendition  of  the  or- 
iginal judgment  to  the  present  time,  so  as  to 
make  the  amount  more  than  $2,000;  and  that 
no  execution  should  issue  if,  within  ten  days, 
a  writ  of  error  should  be  sued  out,  and  security 
given  according  to  law;  to  which  claims  and 
requests,  made  by  the  defendants,  the  plaintiffs 
objected,  and  insisted  upon  the  said  motion. 

And  now,  the  court  having  considered  the 
said  motion  filed  by  the  plaintiff,  and  the  ob- 
jections, claims  and  re<]uests  made  by  the  de- 
fendants, and  deeming  it  to  be  the  legal  right 
of  the  plaintiff  to  have  the  said  costs  allowed, 
and  the  amount  thereof  inserted  in  the  original 
judgment  in  this  cause,  and  that  it  is  *not  [*100 
within  the  discretion  of  the  court  to  allow  or 
disallow  the  same,  it  is  ordered  by  the  court 
that  the  said  costs,  as  taxed  in  said  motion,  be 
allowed,  and  that  the  amount  thereof  be  in- 
serted in  the  original  judgment  in  this  cause. 

And  the  court  here  doth  deem  it  reasonable 
that  the  said  defendants  should  be  allowed  to 
brin^  a  writ  of  error  to  the  Supreme  Court, 
and  it  is  further  ordered  by  the  court,  that  exe- 
cution, as  prayed  for  in  said  motion  of  the 
plaintiff,  shall  issue  after  the  expiration  of  ten 
days,  Sundays  exclusive,  from  the  making  of 
the  order,  unless  the  said  defendant  shall, 
within  said  ten  days,  give  security  according 
to  law,  and  serve  a  writ  of  error,  by  leaving 
a  copy  thereof  for  the  plaintiff  in  the  office  of 
the  clerk  of  this  court;  and  if  such  security 
should  be  given,  and  such  service  made  within 
ten  days,  then  that  execution  should  not  issue 
until  the  further  order  of  the  court. 

By  the  court,  H.  W.  Fuller,  Cleric 

The  writ  of  error  was  sued  out  and  brought 
all  these  proceedings  up  to  this  court. 
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The  motion  to  dismiss  was  argued  by  Mr. 
Curtis  in  favor  of  it,  and  by  Mr.  Kobb  against 
it. 

Mr.  Curtis:  The  writ  of  error  now  before 
the  court,  although  it  brings  up  the  proceed- 
ings in  the  Circuit  Court  pnor  to  the  mandate 
in  the  original  cause,  in  contemplation  of  law, 
can  present  for  revision  here  solely  the  ques- 
tion, whether  the  Circuit  Court  erred  in  mak- 
ing the  order  by  which  the  costs  were  allowed 
and  directed  to  be  inserted  in  the  original  judg- 
ment. 

Over  this  question  this  court  can  have  no  ju- 
risdiction, bcKiause, 

1.  The  amoimt  in  controversy  is  less  than 
$2,000. 

The  sole  amount,  or  item,  in  controversy  un- 
der the  motion  of  the  plaintiff  below,  and  in- 
volved in  the  order  of  the  Circuit  Court  there- 
on, was  the  costs  prayed  for,  being  $1,811.69. 

The  original  judgment  had  l^en  reviewed 
in  this  court  by  the  first  writ  of  error;  and 
after  a  mandate  has  issued  from  this  court,  af- 
firming a  judgment  below,  and  directing  execu- 
tion, a  second  writ  of  error  can  bring  up  noth- 
ing but  the  proceedings  subsequent  to  the  man- 
date. Exparte  Sibbald,  17  Pet.  488,  402; 
Browder  v.  McArthur,  7  Wheat.  68. 

It  cannot  be  pretended  that  this  court  can 
acquire  jurisdiction  of  this  writ  of  error  upon 
the  ffround  that  the  court  below  has  allowed  it 
in  the  exercise  of  a  discretion  conferred  by 
statute  (July  4,  1836,  sec.  17),  in  patent  cases, 
where  the  amount  in  controversy  is  less  than 
92,000.  The  settled  construction  of  that  stat- 
ute is,  that  it  confers  a  discretion  on  the  courts 
below  to  allow  writs  of  error  in  cases  where 
101*]  the  amount  in  controversy  *is  less  than 
$2,000,  for  the  purpose  of  having  some  ques- 
tion settled  that  involves  the  construction  of 
the  Patent  Acts.  Hogg  v.  Emerson,  6  How. 
439,  478;  Wilson  v.  Sandford,  10  How.  99.  The 
court  below,  by  allowing  the  first  writ  of  error, 
which  brought  up  the  original  judgment  for 
a  revision  of  the  merits  of  the  case,  had  ex- 
hausted all  the  discretion  that  the  Statute  con- 
fers; and  the  question  of  allowing  the  plain- 
tiff's costs  to  be  taxed  nunc  pro  tunc,  and  in- 
serted in  the  judgment,  had  nothing  to  do  with 
the  construction  of  the  patent  laws. 

Again,  this  court  cannot  take  jurisdiction  of 
this   writ   of   error,   because, 

2.  The  order  of  the  court  below,  although  in 
form  a  final  order  or  judgment,  is,  in  fact  and 
substance,  an  interlocutory  order.  The  part  of 
the  order  of  which  the  plaintiffs  in  error  com- 
plain is  that  allowing  the  costs;  and  this  was 
asked  and  allowed  as  a  proceeding  nunc  pro 
tunc,  and  therefore  was  m  contemplation  of 
law  prior  to  the  final  judgment  from  which  the 
first  writ  of  error  was  prosecuted.  That  part 
of  the  order  which  allows  the  execution,  in  case 
the  writ  of  error  is  not  prosecuted  within  ten 
days,  is  not  a  final  judgment,  in  the  sense  of 
the  Judiciary  Act. 

Mr.  Robb  made  the  following  points: 
1.  The  amount  in  dispute  between  the  par- 
ties exceeds  the  sum  of  $2,000,  although  the 
amoimt  of  costs  allowed  by  the  court  below  to 
be  inserted  in  the  judgment,  by  way  of  amend- 
ment, is  less  than  that  sum.  The  necessary  re- 
sult of  the  allowance  of  the  amendment  is  to 

set 


subject  the  plaintiff  to  the  payment  of  $2,300^ 
and  upwards. 

2.  The  defendant  in  error  cannot  be  a  volim- 
tary  remittitur  of  the  excess  of  $2,000,  against 
the  counsel  of  the  plaintiffs  in  error,  defeat, 
their  right  to  a  writ  of  error  from  this  court. 

3.  This  court  will  not  regard  the  order  of  th» 
court  below,  allowing  the  amendment  as  a  pro- 
ceeding nunc  pro  tunc,  and  as  of  the  October 
Term,  1848,  of  that  court,  if  thereby  the  ri^kt 
of  appeal  to  this  court  will  be  defeated. 

4.  The  proceedings  of  the  court  below,  in 
the  execution  of  the  mandate,  are  the  subjeet 
of  revision  by  this  court.  And  it  is  error  in  the 
inferior  court  to  grant  any  relief  whatever 
after  the  mandate,  or  to  examine  it  for  any 
other  purpose  than  execution.  Exparte  Siln 
bald,  12  Pet.  492. 

And  the  order  or  judgment  purporting  to  be 
pursuant  to  and  in  execution  of  the  mandate 
will  be  reviewed  by  this  court.  And  if  it  ap- 
pear by  the  record  that  such  order  is  at  vari- 
ance with  the  mandate,  the  court  will  exercise 
jurisdiction  for  the  purpose  of  examining  into 
the  groimds  of  such  variance.  The  variance  iB 
this  case  is  matter  of  substance.  In  contempla- 
tion of  law,  a  'judgment  for  a  sum  ex-  [*10t 
pressed  as  damages  and  "costs  to  be  taxed,**  or 

taxed  at ,  is  a  judgment  for  damages 

alone,  and  execution  can  issue  only  for  that 
sum.  Cook  et  al.  v.  Brister,  4  Harr.  73,  and 
cases  cited.  This  court  will  exercise  jurisdic- 
tion over  such  proceedings,  although  the  ad- 
ditional relief  erroneously  granted  in  the  court 
below  be  less  in  amount  than  $2,000. 

6.  This  cause  is  now  for  the  first  time  prop- 
erly before  this  court  upon  the  entire  recoil 
and  the  previous  writ  of  error  and  the  proceed- 
ings thereon  on  this  court  were  without  juris- 
diction, because  the  judgment  of  the  Qrcnit 
Court  upon  which  it  was  brought  was  not  finaL 
When  costs  are  taxed  upon  a  judgment,  such 
taxation  is  to  be  considered  as  the  period  at 
which  final  judgment  is  pronounced.  Salter 
V.  Slade,  3  Nev.  &  M.  717;  Butler  ▼.  Bulkley, 
8  Moore,  104;  1  Bing.  233;  Godson  ▼.  Lloyd,  I 
Gale,  244;  Wright  v.  Lewis,  4  Jur.  1112,  B.  c; 
Blackburn  v.  Kymer,  1  Chas.  Marsh.  278.  And 
the  order  of  the  court  allowing  the  costs  to  be 
taxed  should  be  treated  as  the  completion  of 
the  judgment  of  the  Circuit  Court  in  the  cause. 

6.  The  present  writ  of  error,  therefore,  is 
properly  allowed  by  the  court  below  in  the  ex- 
ercise of  the  discretion  conferred  by  the  17th 
section  of  the  Act  of  July  4,  1836. 

Mr.  Chief  Justice  Taney  delivered  the  opia- 
ion  of  the  court: 

A  motion  has  been  made  to  dismiss  the  writ 
of  error  in  this  case  for  want  of  jurisdiction. 

The  case  as  it  comes  before  us  is  this:  Many, 
the  defendant  in  error,  in  the  year  1848.  recov- 
ered a  judgment  in  the  Circuit  Court  for  the 
District  of  Massachusetts,  against  the  plaintiffs 
in  error,  in  an  action  for  the  infringement  of 
certain  letters  patent.  The  verdict  and  judg- 
ment was  for  less  than  $2,000,  but  the  writ  of 
error  to  remove  the  case  to  this  court  was  al- 
lowed under  the  Patent  Law  of  183<l.  From 
some  oversight  or  accident  the  costs  were  not 
taxed  in  the  Circuit  Court  before  the  transeript 
of  the  record  was  transmitted  to  this  court. 

Howard  !•. 
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And  the  judgment  as  it  stood  upon  the  tran- 
script was  for  the  damages  awarded  by  the 
jury,  and  costs  of  suit — ^leaving  a  blank  space 
open  for  the  insertion  of  the  amount  of  the 
costs. 

The  judgment  of  the  Grcuit  Court  was  af- 
firmed at  the  December  Term,  1851,  and  the 
usual  mandate  sent  down  directing  execution. 
Upon  the  receipt  of  the  mandate  by  the  Cir- 
cuit Court  the  defendant  in  error  applied  for 
leave  to  have  the  costs  taxed  and  the  amoimt 
inserted  in  the  blank  left  for  that  purpose  in 
the  original  record  of  the  judgment.  The  mo- 
tion was  refused.  And  thereupon  the  defend- 
ant in  error,  at  December  Term,  1852,  applied 
103*]  to  *this  court  for  a  mandamus  directing 
the  court  below  to  tax  and  allow  his  costs  in 
the  original  action,  amounting,  as  he  alleged, 
to  $1,811.59.  But  the  court  refused  the  motion, 
upon  the  ground  that  a  mandamus  could  not 
lawfully  be  issued  to  a  Grcuit  Court  to  guide 
its  judgment  in  the  taxation  of  costs. 

At  a  subsequent  term  of  the  Circuit  Court, 
the  defendant  in  error  renewed  his  motion,  for 
an  order  allowing  the  taxation  of  these  costs 
and  their  insertion  in  the  original  judgment; 
and  the  court  thereupon  allowed  the  taxation 
of  costs,  and  directed  the  amount  above  men- 
tioned to  be  inserted  in  the  original  judgment. 
But  the  court  at  the  same  time  allowed  a  writ 
of  error  from  their  decision,  and  ordered  that 
this  second  writ  of  error  should  operate  as  a 
supersedeas  of  the  execution  prayed  for,  if  sued 
out  within  the  time  fixed  by  law.  It  is  this 
writ  of  error  that  is  now  before  the  court,  and 
which  the  defendant  in  error  has  moved  to  dis- 
miss. 

It  has  been  settled,  by  the  decisions  of  this 
court,  that  after  a  case  has  been  brought  here 
and  decided,  and  a  mandate  issued  to  the  court 
below,  if  a  second  writ  of  error  is  sued  out  it 
brings  up  for  revision  nothing  but  the  proceed- 
ings subsequent  to  the  mandate.  None  of  the 
Questions  which  were  before  the  court  on  the 
rst  writ  of  error  can  be  reheard  or  re-examined 
upon  the  second;  and  there  is  nothing  therefore 
now  before  the  court  but  the  taxation  of  costs. 
7  Wheat.  68;  12  Pet.  488,  492. 

The  sum  taxed  being  less  than  $2,000,  no 
writ  of  error  will  lie  under  the  Act  of  1789. 
This  Act  gives  no  jurisdiction  to  this  court  over 
the  judgment  of  a  Circuit  Court,  where  the 
judgment  is  for  less  than  that  sum. 

Neither  can  the  allowance  of  the  writ  by  the 
Circuit  Court  give  jurisdiction,  where  the  only 
question  is  the  amount  of  costs  to  be  taxed; 
and  the  amount  allowed  is  less  than  $2,000.  The 
discretionary  power  in  this  respect  vested  in 
the  Circuit  Court  by  the  Act  of  July  4,  1836, 
0ec.  17,  is  evidently  confined  to  cases  which  in- 
volve the  construction  of  the  patent  laws;  and 
the  claims  and  rights  of  patentees  under  them. 
But  the  amount  of  costs  which  either  party 
shall  be  entitled  to  recover  is  not  regulated  by 
these  laws.  The  costs  claimed  are  allowed  or 
refused  in  controversies  arising  under  the  Pat- 
ent Acts  upon  the  same  principles  and  by  the 
same  laws,  which  govern  the  court  in  the  taxa- 
tion of  costs  in  any  other  case  that  may  come 
before  it.  The  same  laws,  therefore,  must  be 
applied  to  them  in  relation  to  the  writ  of  er- 
ror, and  must  limit  the  jurisdiction  of  this 
court  as  in  other  cases. 
14  Ij.  ecL 


The  writ  of  error  must,  therefore,  be  dis- 
missed for  want  of  jurisdiction.  But  as  the 
question  raised  in  this  case  may  often  occur  in 
the  Circuit  Courts;  and  it  is  important  that  the 
practice  'should  be  uniform,  it  is  proper  ['104 
to  say,  that  we  consider  the  decision  of  the  Cir- 
cuit Court,  allowing  those  costs  to  be  taxed 
after  the  receipt  of  the  mandate  from  tlus 
court,  to  have  been  correct,  and  conformable  to 
the  general  practice  of  the  courts.  The  costs 
are,  perhaps,  never  in  fact,  taxed,  until  after 
the  judgment  is  rendered;  and  in  many  cases, 
cannot  be  taxed  until  afterwards.  And  where 
this  is  the  case  the  amount  ascertained  is  usu- 
ally, under  the  direction  of  the  court,  entered 
nunc  pro  tunc  as  a  part  of  the  original  judg- 
ment. And  this  mode  of  proceeding  is  neces- 
sary for  the  purposes  of  justice,  in  order  to  af- 
ford the  necessary  time  to  examine  and  decide 
upon  the  several  items  of  costs,  to  which  the 
successful  party  is  lawfully  entitled. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Massachu- 
setts, and  was  argued  by  counsel;  on  consid- 
eration whereof,  it  is  now  here  ordered  and 
adjudged  by  this  court,  that  this  cause  be,  and 
the  same  is  hereby  dismissed,  for  the  want  ol 
jurisdiction.  ^ 


PIERRE   CLAUDE   PIQUIGNOT,   Plaintiff  in 

Error, 

▼. 

THE     PENNSYLVANIA     RAILROAD    COM- 
PANY. 

What  ruling  on  plea  in  abatement  reviewable 
here — form  of  judgment— declaration  must 
show  jurisdiction. 

Under  the  twenty-second  section  of  the  Judiciary 
Act  of  1789,  this  court  cannot  reverse  the  Judgment 
of  the  court  below,  for  error  in  ruling  any  plea  In 
abatement,  other  than  a  plea  to  the  Jurisdiction  of 
the  court. 

In  Pennsylyania  It  is  not  usual  to  make  a  record 
of  the  Judgrraent  In  any  lejral  form.  But  there  Is  no 
necessity  that  the  courts  of  the  United  States 
should  follow  such  careless  precedents. 

Where  a  suit  was  brought  In  which  the  plaintiff 
was  described  as  a  citizen  of  France,  against  the 
Pennsylvania  Railroad  Company,  without  any  aver- 
ment that  the  defendants  were  a  corporation  under 
the  laws  of  Pennsylvania,  or  that  the  place  of 
business  of  the  corporation  was  there,  or  that  Its 
corporators,  managers  or  directors  were  citizens 
of  Pennsylyania,  the  absence  of  such  an  averment 
was  fatal  to  the  Jurisdiction  of  the  court. 


THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  States 
for  the  Western  District  of  Pennsylvania. 

The  facts  in  the  case  are  stated  in  the  opin- 
ion of  the  court. 

It  was  submitted,  upon  printed  arguments, 
by  Messrs.  Kennedy  and  Alden  for  the  plain- 
tiff in  error,  and  Mr.  Snowden  for  the  defend- 
ants in  error.  But  as  the  point  of  jurisdiction 
was  not  mentioned  in  the  arguments,  which 
were  directed  exclusively  to  other  points,  it  is 
not  thought  necessary  to  give  them. 
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105*]  'Mr.  Justice  Grier  delivered  the  opin- 
ion of  the  court: 

The  caption  of  this  suit,  and  the  declaration, 
describe  the  plaintiff  as  a  citizen  of  France,  but 
contain  no  averments  as  to  the  citizenship  of 
the  defendant.  Nor  does  it  state  whether 
"The  Pennsylvania  Railroad  Company"  is  a 
corporation  or  a  private  association,  or  the 
name  of  an  individual.  The  declaration  avers 
that  the  defendants  are  transporters  of  emi- 
grants for  hire,  and  undertook  to  convey  the 
?Iaintiff  and  his  wife  from  Philadelphia  to 
ittsburg,  but  did  it  in  such  a  negligent  and 
careless  manner  that  his  wife  was  frozen  to 
death  on  her  passage.  The  defendant  pleaded 
in  abatement,  another  action  pending  lor  the 
same  cause  of  action  between  the  same  parties, 
in  the  District  Court  of  Alleghany  Coimty. 
To  this  plea  the  plaintiff  demurred;  and  the 
court  gave  ''judgment  upon  the  demurrer  in 
favor  of  the  defendants."  Whereupon  the 
plaintiff  brought  this  writ  of  error. 

The  question  raised  by  the  plea  in  abatement, 
in  this  case,  is  one  of  considerable  importance, 
and  on  which  there  is  some  conflict  of  opinion 
and  decision,  but  the  judgment  of  the  court 
below  on  the  plea  is  not  subject  to  our  revision 
on  a  writ  of  error. 

The  twenty-second  section  of  the  Judiciary 
Act,  which  defines  what  decrees  or  judgments 
in  civil  actions  may  be  made  the  subjects  of  ap- 
peals or  writ  of  error,  provides,  "that  there 
shall  be  no  reversal  on  such  writ  of  error,  for 
error  in  ruling  any  plea  in  abatement  other 
than  a  plea  to  the  jurisdiction  of  the  court." 

The  question  of  jurisdiction  has  not  been 
made  the  subject  of  plea  or  exception,  nor  is  it 
necessary,  where  it  is  patent  on  the  face  of  the 
record.  The  judgment  of  the  court,  so  far  as 
the  record  is  concerned,  does  not  distinctly 
show  whether  the  court  quashed  the  writ  on 
the  plea  in  abatement,  or  dismissed  the  suit  for 
want  of  jurisdiction,  as  it  might  well  have  done. 
In  Pennsylvania,  it  is  not  usual  to  make  a  rec- 
ord of  the  judgment  in  legal  form.  The  word 
"judgment"  for  the  party  in  whose  favor  it 
is,  being  the  usual  mmute  made  by  the  clerk, 
from  which  a  formal  record  of  judgment  may 
be  made,  but  seldom  if  ever  is  made.  It  stands 
as  a  symbol  to  represent  what  the  judgment 
ought  to  be,  and  therefore  can  never  be  er- 
roneous. But  there  is  no  necessity  that  the 
courts  of  the  United  States  should  follow  such 
careless  precedents. 

On  a  demurrer  the  court  will  look  to  the  first 
error  in  pleading,  and  if  the  declaration  does 
not  show  that  the  court  has  jurisdiction 
of  the  parties,  it  may  dismiss  the  cause  on  that 
groimd.  In  this  case  the  declaration  states 
the  plaintiff  to  be  a  citizen  of  France,  but 
gives  no  character  as  to  the  citizenship  of  the 
defendant.  The  name  is  most  probably  not  in- 
to 6*]  tended  to  'designate  an  individual;  if 
not,  the  record  does  not  state  that  it  is  a  corpo- 
ration incorporated  ,by  the  laws  of  Pennsyl- 
vania, or  having  its  place  of  business  there,  or 
that  its  corporators,  managers  or  directors  are 
citizens  of  Pennsylvania;  nor  can  the  want  of 
such  averment  be  supplied  by  inference  from 
the  name.  It  is  true,  the  Act  of  Congress  de- 
scribes the  jurisdiction  of  the  court  to  be 
"where  an  alien  is  a  party,"  without  describ- 
ing the  character  of  the  other  party;  and  the 
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pleader  may  have  been  led  into  the  error  by 
looking  no  farther.  But  the  Constitution, 
which  is  the  superior  law,  defines  the  jurisdic- 
tion to  be,  "between  citizens  of  a  state,  and  for- 
eign states,  citizens  or  subjects;"  and  although 
it  has  been  decided,  Mason  v.  The  Blaireau,  2 
Cranch,  264,  that  the  courts  of  the  United 
States  will  entertain  jurisdiction  where  all  the 
parties  are  aliens  if  none  of  them  object  to  it, 
yet  it  does  not  appear  in  this  case  that  the 
defendant  is  an  alien. 

It  follows,  therefore,  that  whatever  constme- 
tion  be  put  on  this  record,  the  judgment  of  tbe 
court  bdow  must  be  afiSrmed* 

Order. 

This  cause  came  on  to  be  heard  on  the  tnui> 
script  of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Western  District  of 
Pennsylvania,  and  was  argued  by  counsel;  on 
consideration  whereof,  it  is  now  here  ordered 
and  adjudged  by  this  court,  that  the  judgment 
of  the  said  Circuit  Court  in  this  cause  b^  and 
the  same  is  hereby  aflirmed,  with  costi. 


WILLIAM  ROBERTSON,  Trustee  of  the  Com- 
mercial Bank  of  Natchez,  Plaintiff  in  Er- 


ror, 


▼. 


HENRY  R.   COULTER  and  James  RicliArd% 
Executors  of  Joseph  Collins,  Deceased. 

This  court  has  no  jurisdiction  to  review  de- 
cision of  state  court  construing  state  stAtute. 

In  tbe  State  of  Mississippi,  a  jndgment  of  for- 
feiture was  rendered  asalnst  tbe  Commercial  Bank 
of  Natcliez,  and  a  trustee  appointed  to  take  cbarn 
of  all  promissory  notes  in  possession  of  tb^  Bank. 

The  trustee  brought  an  action  upon  one  of    ~ 
promissory  notes. 

The  defendant  pleaded  that  the  plaintiff,  as 
tee,  had  collected  and  received  of  the  debts,  ef- 
fects, and  property  of  tbe  Bank,  an  amonot  of 
money  sufficient  to  pay  the  debts  of  the  Bank,  aad 
all  costs,  charges  and  expenses  incident  to  the  per- 
formance of  the  trnst. 

To  this  plea  the  plaintiff  demurred. 

The  action  was  brought  in  a  state  conrt.  and  tbo 
highest  court  of  the  State  overruled  the  demurrer, 
and  ffave  Judgment  for  the  defendant. 

This  court  has  no  jurisdiction,  under  the  twenty- 
fifth  section  of  the  Judiciary  Act,  to  •review  [•lOT 
this  decision.  The  question  was  merely  one  of 
construction  of  a  statute  of  the  State,  as  to  tbe  ex- 
tent of  the  powers  of  the  trustee  onder  the  otatitti. 


THIS  ease  was  brought  up  from  the  Higk 
Court  of  Errors  and  Appeals  of  the  State 
of  Mississippi,  by  a  writ  of  error  issued  under 
the  twenty -fifth  section  of  the  Judiciary  Act. 
The  facts  of  the  case  are  stated  in  the  opin- 
ion of  the  court. 

Note. — Jurisdiction  of  U.  S.  Supreme  Court  to 
declare  state  law,  void  as  In  conflict  with  state 
constitution :  To  revise  decrees  of  state  courts  as 
to  construction  of  state  laws.  Power  of  state 
courts  to  construe  their  own  statutes.  See  note 
to  Jackson  v.  Lamphire,  7  L.  ed.  U.  8.  670.  It  lo 
for  state  courts  to  construe  their  own  statutes. 
Supreme  Court  will  not  review  their  decisions  cx> 
cept  when  specially  authorized  to  by  statute.  S** 
note  to  rommerciai  Bank  v.  Buckingham,  12  I««  ed. 
U.  S.  16ft.  Review  of  decision  of  st^te  court  con- 
struing state  statute — see  note,  62  L.R.A.  542. 
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Mr.  Lawrence,  for  the  defendants  in  error, 
moved  to  dismiss  the  writ  for  want  of  jurisdic- 
tion, inasmuch  as  there  does  not  appear  to 
have  been  drawn  in  question  any  treaty  or  law 
of  the  United  States,  and  the  state  law  (the 
validity  of  which  was  affirmed  by  the  court  be- 
low) was  in  no  respect  repugnant  to  the  Con- 
stitution of  the  United  States. 

This  motion  was  argued  by  Mr.  Lawrence 
in  support  of  it,  and  by  Messrs.  Porter  and 
Wharton  against  it. 

Mr.  Lawrence.  The  Act  of  1843  of  the  Mis- 
sissippi Legislature,  prescribing  the  mode  of 
proceeding  against  delinquent  banks  (Hutch. 
Code,  329),  had  provided  that  an  information 
in  the  nature  of  a  quo  warranto  might  be  filed 
against  banks  suspected  of  having  violated  their 
charter,  and  upon  trial  and  proof  a  jiulgment  of 
forfeiture  should  be  pronounced;  upon  which 
judgment  of  forfeiture  it  was  made  the  duty  of 
the  court  to  appoint  a  trustee  to  take  charge  of 
the  books  and  assets,  and  to  collect  all  debts 
due  such  banks,  and  to  apply  the  same  to  the 
payment  of  the  debts  of  such  banks  in  such 
manner  as  he  should  thereafter  be  directed  by 
law. 

Under  this  Act,  judgment  of  forfeiture  had 
been  obtained  against  the  Commercial  Bank  of 
Natchez  in  the  Adams  County  Court,  the  plain- 
tiff in  this  suit  had  been  appointed  the  trustee, 
all  the  debts  of  the  Bank  had  been  paid,  and 
all  costs  and  charges  incident  to  the  trust  dis- 
charged when  the  present  suit  was  instituted. 
The  pleas  which  the  defendant  put  in,  raised 
the  question  as  to  the  extent  and  nature  of  the 
trust  created  by  the  Act  of  1843;  whether,  on 
the  one  hand,  the  trustee  was  a  mere  officer  of 
the  court  wMch  appointed  him  for  the  simple 
purpose  of  receiving  and  collecting  the  assets 
of  the  Bank  for  the  purpose  of  paying  the  debts 
of  the  Bank ;  or  whether,  on  the  other  hand,  he 
was  constituted  a  full  and  complete  representa- 
tive of  the  Bank  for  the  benefit  of  stockholders 
as  well  as  of  debtors  of  the  Bank.  The  highest 
court  of  Mississippi  have  decided  that  the  in- 
tention of  the  L^slature,  in  the  Act  of  1843, 
was  simply  to  constitute  an  officer  to  collect  the 
debts  due  to  the  Bank  for  the  sole  purpose  of 
paying  the  debts  due  from  the  Bank,  and  that 
when  that  object  was  accomplished  the  trust 
was  extinct,  leaving  the  stockholders  where  the 
common  law  left  them  upon  the  dissolution  of 
a  corporation. 

108*]  *  *It  is  difficult  to  see,  from  this  simple 
statement  of  the  case,  what  possible  ground 
there  is  for  the  jurisdiction  of  this  court.  It  is 
nothing  more  than  the  exposition,  by  the 
highest  judicial  tribimal  of  a  state,  of  the  mean- 
ing of  a  legislative  act  of  that  state.  It  is  not 
contended  that  the  Act  of  1843  itself  is  invalid, 
for  the  plaintiff  derives  all  his  authority  from 
that  Act.  It  is  not  pretended  that  the  Act  of 
1843,  as  construed  by  the  court,  takes  away  any 
right  secured  by  any  previous  Act  of  the  Legis- 
lature. All  that  is  maintained  is,  that  because 
the  Court  of  Appeals  have  not  thought  that 
the  Act  of  1843  gives  to  Mr.  Robinson,  as 
trustee,  quite  as  extensive  powers  as  he  sup- 
poses that  Act  to  give  him,  therefore  the  con- 
struction of  the  Act  has  taken  from  him  a  right 
which  his  own  construction  had  invested  him 
with,  and  consequently  this  court  has  jurisdic- 
tion to  overrule  that  construction. 
14  Ii.  ed. 


I  It  will  be  seen,  therefore,  upon  the  face  of 
the  record,  that  the  high  court  of  Mississippi  was 
employed  in  ascertaining  what  were  the  pow- 
ers of  a  trustee  under  the  Act  of  1843,  what 
was  the  nature  and  extent  of  the  trust,  and 
whether,  under  that  Act,  the  trust  was  limited 
to  preservation  of  the  rights  of  the  creditors  of 
the  Bank.  And  the  court  decided  that  the  Act 
of  1843  saved  ,from  the  common  law  conse- 
quences of  forfeiture,  the  debts  due  to  th% 
Bank  for  the  benefit  of  the  creditors  of  the 
Bank,  and  for  no  other  purpose;  that  upon  the 
true  construction  of  the  Act  of  1843,  the  trust 
being  a  limited  official  trust,  was  discharged 
and  extinguished  when  the  object  for  which 
it  was  created  was  attained;  that  the  trustee 
had  no  power  remaining  after  the  trust  was 
discharged.  All  of  which  was  the  mere  con- 
struction of  a  legislative  act  by  the  judicial 
tribunals  of  a  state,  which  construction  this 
court  have  no  more  jurisdiction  to  inquire  into 
and  reverse  upon  this  writ  of  error,  than  they 
would  have  to  reverse  the  judgment  of  the 
Queen's  Bench  upon  the  construction  of  an  Act 
of  Parliament. 

As,  however,  a  very  metaphysical  argu- 
ment has  been  incorporated  into  the  record  un- 
der the  form  of  a  petition,  it  is  proper  to  ex- 
amine its  soundness,  so  far  as  it  may  touch  the 
jurisdiction  of  this  comrt. 

The  substance  of  that  argument  is,  that  by 
the  common  law  debts  to  and  from  a  bank  were 
not  extinguished  by  its  dissolution,  but  only 
that  they  could  not  be  enforced  because  there 
was  no  longer  a  party  in  existence  for  or  against 
whom  to  enforce  them.  That  the  moment 
a  representative  of  the  bank  is  created  by  the 
law,  those  debts  are  revived  or  continued  in  full 
vigor.  From  which  two  prendses  the  conclu- 
sion is  leaped  to,  that  the  law  which  takes 
away  from  such  representative  a  right  to  collect 
for  the  benefit  of  all  persons  concerned  in  the 
bank,  would  be  unconstitutional  and  void. 

*Now,  we  deny  both  the  premises  in  ['109 
this  argument,  and  yet  say  that  if  they  were 
admitted  the  conclusion  would  not  follow; 
because  where  the  creation  and  limitation  of 
rights  are  both  derived  from  and  contained 
within  the  same  legislative  act,  no  such  consti- 
tutional question  can  arise.  If  the  rights  were 
created  by  one  act,  and  the  limitation  or  restric- 
tion were  made  by  another  and  subsequent  one, 
then  there  might  arise  a  question  as  to  the 
validity  of  such  subsequent  act.  And  such  was 
the  very  predicament  in  The  Commercial  Bank 
V.  Chambers,  8  S.  &  M.  1.  In  that  case  the 
court  decided  that  under  the  Act  of  1843  the 
trust  was  for  the  benefit  of  creditors,  and  that 
the  trustee  being  invested  with  the  power  to 
sue  and  collect  for  the  benefit  of  creditors, 
who  had  an  interest  in  the  fund,  that  this  right 
became  vested  by  the  Act  of  1843,  and  that  the 
subsequent  Act  of  1846,  taking  away  the  right 
to  sue  for  and  collect  for  the  benefit  of  credit- 
ors was  so  far  void.  But  in  this  case  the  whole 
matter  is  contained  in  the  same  law.  And  the 
discussion  below,  and  the  decision  of  the  court, 
was  to  determine  the  result  of  that  whole  law. 

But  it  will  be  perceived  that  the  argument  of 
Mr.  Yerger  assumes  what  the  whole  current  of 
decisions,  and  especially  those  of  Mississippi, 
contradict,  namely:  that  the  dissolution  of  a 
corporation  does  not  extinguish  the  debts  due 
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to  and  from  it.    See  the  cases  cited  in  the  de- 
cision of  the  court,  2  Gush.  321. 

But  especially  will  it  be  seen,  that  the  argu- 
ment assumes  that  which  was  the  question  un- 
der discussion  in  the  court  below.  It  is  a  pure 
petitio  principii.  Mr.  Yerger  takes  for  granted 
that  the  trustee  appointed  by  the  court,  under 
the  Act  of  1843,  was  a  full  and  complete  rep- 
resentative, for  all  purposes,  and  for  the  benefit 
of  all,  of  the  extinct  corporation.'  Now,  that  was 
the  very  question  in  the  court  below;  and  so 
far  from  agreeing  with  the  view  of  Mr.  Yerger, 
the  court  below  decided,  as  the  court  had  de- 
cided in  8  S.  &  M.  1,  that  the  trustee  was  not, 
upon  the  true  construction  of  that  Act,  a  full 
representative  of  the  Bank,  but  was  an  official 
trustee  to  carry  out  the  object  of  the  Act, 
namely:  the  payment  of  the  creditors  of  the 
Bank.  And  this  court  in  effect  decided  the 
same  thing  in  the  case  of  Peale  v.  Phipps,  14 
How.  374. 

As  to  that  part  of  the  argument  which  seems 
to  deny  the  competency  of  the  Legislature  to 
preserve  so  much  of  the  effects  of  a  dissolved 
bank  from  the  effects  of  forfeiture  as  may  pay 
the  debts  of  the  bank,  leaving  the  interests  of 
the  stockholders  to  their  fate  at  common  law,  I 
shall  say  but  a  word.  If  the  Legislature  should 
deem  it  a  matter  of  sound  policy  and  justice  to 
preserve  from  destruction  the  debts  due  to  cred- 
itors who  were  innocent '  of  any  of  the  acts 
which  called  for  a  forfeiture  of  the  charter, 
110*]  *and  at  the  same  time  to  leave  just 
where  they  were  those  persons  who  had  abused 
their  trust,  and  made  it  necessary  for  the  judi- 
cial tribimal  to  declare  that  trust  at  an  end, 
certainly  it  would  be  within  the  legislative 
power  to  do  so.  The  interests  of  stockholders 
are  distinct  from  those  of  creditors.-  The  policy 
of  making  a  distinction  between  them  in  the 
conservative  intervention  of  the  Legislature  is 
very  apparent.  It  is  then  a  simple  question  of 
construction  whether  or  not  in  fact  the  Legis- 
lature has  so  done. 

Messrs.  Porter  and  Wharton,  against  the 
motion : 

It  will  be  observed  that  the  plea  does  not 
question  the  right  of  the  plaintiff  to  bring  the 
suit.  It  expressly  sets  forth  that  after  his  ap- 
pointment, "and  after  the  commencement  of 
this  suit,  he,  the  said  plaintiff,  collected  and  re- 
ceived" "a  large  amount  of  money,  sufficient  to 
pay,"  etc.  Stated  in  other  words,  the  defendants' 
position  is,  that  the  plaintiff  had  a  clear  title  to 
the  notes  and  a  perfect  right  to  bring  the  suit, 
but  that  afterwards,  because  other  debtors  paid 
their  debts,  it  became  unnecessary  and  conse- 
quently unlawful  to  prosecute  the  action. 

Let  it  be  observed  that  this  plea  strikes 
directly  at  the  rights  of  the  stockholders.  If, 
as  alleged,  the  debts  ojf  the  Bank  are  paid,  these 
are  the  only  parties  to  be  affected  by  the  deci- 
sion of  the  court  on  the  plea.  The  property  of 
this  large  class  of  claimants  who  are  distributed 
as  we  suppose  over  the  whole  Union,  is  thus 
left  in  the  possession  of  those  most  expert  in 
obtaining  this  property  on  solemn  contracts  to 
pay  it  back,  made  with  the  authorized  agents 
of  the  stockholders.  It  is,  therefore,  respect- 
fully urged  that  the  decision  of  the  Court  of 
Appeals  affects  the  rights  of  the  stockholders. 

The  plaintiff  contends  that  the  construction 
given  by  the  latter  Court  to  the  Statute  of  1843, 
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impairs  the  obligation  of  the  contract  entered 
into  by  the  drawer  of  these  notes.  This  court 
will,  it  is  true,  adopt  the  construction  given  to 
the  Statute  by  the  Court  of  Appeals,  but  if  that 
construction  impair  the  obligation  of  a  contract, 
this  court  will  certainly  reverse  the  decision  of 
the  inferior  court.  The  authorities  on  thia 
point  are  so  numerous  as  to  require  no  citation. 

On  a  motion  like  the  present,  to  dismiss  the 
writ  for  want  of  jurisdiction,  we  suppose  it 
sufficient  to  show  that  the  case  presents  a  fair 
legal  question  on  the  constitutionality  of  the 
Mississippi  law.  The  motion  can  be  applicable 
only  where  there  is  a  clear,  absolute  want  of 
jurisdiction.  If  the  question  were  to  some  ex- 
tent doubtful,  it  should  stand  over  until  the 
case  came  up  regularly  for  argument.  But  we 
maintain  that  t£is  court  has  jurisdiction. 

*If  the  title  to  the  debt  passed  to  the  [*1 1 1 
plaintiff,  it  would  be  a  violation  of  the  consti- 
tutional provision  respecting  the  obligation  of 
contracts,  to  allow  the  defendant  to  avoid  his 
obligation  on  the  ground  assumed  by  him  and 
sustoined  by  the  Court  of  Appeals,  namely: 
that  since  the  institution  of  the  suit,  the  plain- 
tiff had  collected  so  large  an  amount  of  money 
as  to  render  it  unnecessary  to  collect  this  money 
from  the  defendant.  Such  a  plea  admits  the 
contract.  It  admits  that  the  plaintiff  had  ones 
a  right  to  sue  upon  it  and  to  collect  the  debt  se- 
cured by  it.  The  fact  relied  on  is  alleged  to 
have  arisen,  not  only  after  the  contract  hi^  been 
made,  but  after  the  action  upon  it  had  been 
commenced.  The  obstacle  thus  interposed  is 
that  the  plaintiff,  as  trustee,  does  not  need  the 
money  for  certain  indicated  purposes.  The  de- 
cision of  the  Court  of  Appeals  is  then  made,  dis- 
charging the  defendant  from  liability  on  the 
note.  If  there  was  any  contract  whatever 
(which  the  plead  admits),  is  not  this  impairing 
its  obligation  ?  Is  it  not  destroying  the  contract 
altogether? 

Can  it  be  doubted  that  the  title  to  the  debt 
did  pass  to  the  plaintiff?  If  it  had  been  intended 
to  extinguish  it,  this  would  have  been  done. 
The  death  of  the  corporation  did  not  extinguish 
the  debt  morally,  and  the  statute  in  terms  does 
not  do  so,  but  merely  removes  a  legal  difficulty 
by  designating  the  person  who  is  to  sue  for  it. 
The  very  same  statute  which  destroyed  the 
Bank,  preserved  the  debt  alive,  vested  the  own- 
ership of  it  in  the  plaintiff,  and,  by  implication, 
required  him  to  sue  for  it.  He  was  fully  au- 
thorized to  recover  it;  when  recovered,  he  was 
directed  to  apply  it  in  a  particular  manner — to 
do  a  future  act  which  in  no  way  concerns  the 
defendant,  for  the  recovery  discharges  him.  It 
seems  clear,  therefore,  that  the  debt  did  remain 
and  did  pass  to  the  plaintiff.  If  it  remained  at 
all,  it  remained  as  a  imit.  It  could  not  remain 
for  the  half,  and  not  for  the  whole.  There  is 
no  instance  of  a  contract  thus  being  cut  into 
pieces  by  legislative  action.  If  recoverable  at 
all,  the  whole  is  recoverable.  If  the  contnurt 
stood,  the  amoimt  Of  money  which  it  secured 
must  be  determined  by  the  contract,  and  not  by 
the  caprice,  dishonesty  or  energy  of  crery 
other  man  in  the  community  who  had  madie 
similar  contracts.  It  would  be  as  reasonable  to 
prescribe  that  a  debt  should  remain,  but  that 
the  amount  of  it  should  depend  on  the  state  of 
the  weather  at  some  future  time,  and  that,  too, 
without  naming  a  time. 
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In  the  defendant's  brief  it  is  suggested  that 
the  plaintiff  cannot  question  the  validity  of  the 
Act  of  1843,  because  he  derives  his  authority 
from  it.  Certainly  he  cannot,  and  his  position 
does  not  require  that  he  should.  That  Act  em- 
powers him  to  collect  the  debts  due  to  the  Bank, 
and  to  apply  to  same  to  the  payment  of  the 
debts  of  the  Bank.  The  Act  does  not  declare 
112*]  *that  after  this  point  has  been  attained, 
he  shall  have  no  power  to  collect,  or  that  he 
shall  then  begin  to  pay  back  to  the  debtors, 
sums  previously  received.  If  we  are  right  in 
supposing  the  contract  an  entirety,  and  the  debt 
a  unit,  the  very  power  to  collect  any  amount 
entitles  him  to  collect  the  whole.  For  the  sur- 
plus, he  would  be  liable  as  any  other  trustee, 
to  the  parties  having  rightful  claims  upon  it. 

These  parties  are  the  stockholders.  This  con- 
struction commends  itself  to  our  sense  of  jus- 
tice. It  was  the  duty  of  the  Legislature,  when 
that  body  forfeited  the  charter  of  the  Bank,  to 
protect  the  property  in  which  individuals  were 
interested.  The  rights  of  the  State  were  satis- 
fied by  the  devestiture  of  the  chartered  privileges 
of  the  Bank.  The  presumption  is,  that  the  Leg- 
islature intended  to  do  what  was  right,  by  pro- 
tecting private  property,  and  not  to  inflict  need- 
less and  wanton  injury  on  individual  rights. 
The  construction  contended  for  by  the  defend- 
ants and  adopted  by  the  Court  of  Appeals  is, 
that  this  debt,  and  all  others  similarly  situated, 
are  absolutely  forfeited,  and  that  the  stock- 
holders, on  whose  behalf  the  contracts  were 
made,  shall  suffer  the  loss.  Against  so  un- 
just a  result,  every  fair  presumption  should  be 
made. 

It  will  be  seen,  by  reference  to  the  arguments 
which  accompany  the  record,  that  the  points 
here  taken  were  made  in  the  court  below.  It 
was  there  argued  that  so  much  of  the  Act  of 
1843  as  prevented  a  recovery  for  the  benefit  of 
stockholders,  and  restricted  it  to  the  benefit  of 
the  creditors,  was  void.  We  beg  leave  to  refer 
to  those  arguments,  and  to  make  them  a  part  of 
this  brief. 

Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

This  case  is  brought  here  by  writ  of  error  di- 
rectly to  the  High  Court  of  Errors  and  Appeals 
of  the  State  of  Mississippi,  under  the  25th  sec- 
tion of  the  Act  of  1789,  upon  the  ground  that  a 
law  of  that  State,  under  which  this  decision  was 
made,  impairs  the  obligation  of  contracts. 

It  is  an  action  of  assumpsit.  The  plaintiff 
declares  on  a  promissory  note  made  by  Collins, 
in  his  lifetime,  to  the  Commercial  Bank  of  Nat- 
chez. The  declaration  avers  that  after  the  ex- 
ecution of  the  note,  and  before  the  commence- 
ment of  this  suit,  a  judgment  of  forfeiture  was 
rendered  against  the  Bank«on  the  12th  of  De- 
cember, 1845,  according  to  a  statute  of  the  State 
in  such  case  made  and  provided;  and  that  the 
plaintiff  was  appointed  by  the  court  trustee,  and 
as  such  took  possession  of  this  note;  and  that  by 
means  thereof  and  by  force  of  the  statute  of  the 
State,  Collins  became  liable  to  pay  him  the 
money. 

The  defendants  pleaded  that  the  plaintiff,  as 
lis*]  trustee,  had  collected  "and  received  of 
the  debts,  effects  and  property  of  the  Bank,  an 
amount  of  money  sufficient  to  pay  the  debts  of 
the  Bank,  and  all  costs,  charges  and  expenses 
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incident  to  the  performance  of  the  trust.    To 
this  plea  the  plaintiff  demurred. 

The  Court  of  Appeals  overruled  the  demur- 
rer, and  gave  judgment  for  the  defendant,  upon 
the  ground  that  the  plea  was  a  full  and  com- 
plete bar  to  the  enforcement  of  the  right  set  out 
in  the  declaration.  And  this  judgment  is 
now  brought  here  for  revision  by  writ  of  error. 

A  motion  has  been  made  to  d[ismiss  the  writ 
for  want  of  jurisdiction.  And  in  the  argument 
of  this  motion,  a  question  has  been  raised 
whether,  by  the  common  law,  the  debts  due  to 
a  bank  at  the  time  of  the  forfeiture  of  its  char- 
ter would  not  be  extinguished,  upon  the  disso- 
lution of  the  corporation,  and  the  creditors 
without  remedy.  And  cases  have  been  referred 
to  in  the  Mississippi  Reports,  in  which  it  has 
been  decided  that  by  the  common  law  (previous 
to  any  state  legislation  on  the  subject)  upon  the 
dissolution  of  a  banking  corporation,  its  real 
estate  reverted  to  the  grantor,  and  its  personal 
property  belonged  to  the  State;  that  the  debts 
due  to  it  were  extinguished,  and  the  creditors 
without  remedy  against  the  assets  or  any  of 
them  which  belonged  to  the  Bank  at  the  time  of 
the  forfeiture. 

But  this  question  is  not  before  us  upon  this 
writ  of  error,  and  we  express  no  opinion  upon 
it.  The  suit  is  not  brought  by  a  creditor  of  the 
Bank,  seeking  to  recover  a  debt  due  to  him  by 
the  corporation  at  the  time  of  its  dissolution. 
But  it  is  brought  by  a  trustee  appointed  by  a 
court  of  the  State,  under  the  authority  of  a  stat- 
ute of  the  State;  and  the  (juestion  before  the 
state  court,  which  the  pleadings  presented,  was 
whether  the  trustee  was  authorized,  by  the  law 
under  which  he  was  appointed,  to  collect  more 
money  from  the  debtors  of  the  corporation  than 
was  necessary  to  pay  its  debts,  and  the  ex- 
penses of  the  trust. 

Now,  in  authorizing  the  appointment  of  a 
trustee  where  a  banking  corporation  was  dis- 
solved, the  State  had  undoubtedly  a  right  to  re- 
strict his  power  within  such  limits  as  it  thought 
proper.  And  the  trustee  could  exercise  no 
power  over  the  assets  or  credits  of  the  Bank  be- 
yond that  which  the  law  authorized.  The  Court 
of  Appeals,  it  appears,  decided  that  the  stat- 
ute did  not  authorize  him  to  collect  more 
than  was  sufficient  to  pay  the  debts  of  the  cor- 
poration and  the  costs  and  charges  of  the  trust. 
And  as  the  demurrer  to  the  plea  admitted  that 
he  had  collected  enough  for  that  purpose,  the 
court  held  that  he  could  not  maintain  a  suit 
against  the  defendants  to  recover  more. 

The  question  therefore  presented  to  the  state 
court  was  merely  as  to  the  powers  of  a  trustee, 
appointed  by  virtue  of  a  statute  of  Mississippi. 
His  powers  depended  upon  the  construction 
•of  the  statute.  And  we  have  no  right  [*114 
to  inquire  whether  the  state  court  expounded 
it  correctly  or  not.  We  are  bound  to  receive 
their  construction  as  the  true  one.  And  this 
statute,  as  expounded  by  the  court,  does  not 
affect  the  rights  of  the  creditors  of  the  Bank 
or  the  stockholders.  The  plaintiff  does  not 
claim  a  right  to  the  money  under  a  contract 
made  by  him,  but  under  the  powers  and  rights 
vested  in  him  by  the  statute.  And  if  the  statute 
clothes  him  with  the  power  to  collect  the  debts 
and  deal  with  the  assets  of  the  Bank  to  a  certain 
amount  only,  and  for  certain  purposes,  we  do 
not  see  how  such  a  limitation  of  his  authority 
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interferes  in  any  degree  with  the  obligation  of 
contracts. 

The  writ  of  error  to  this  court  must  conse- 
quently be  dismissed  for  want  of  jurisdiction. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  High  Court  of 
Errors  and  Appeals  of  the  State  of  Mississippi, 
and  was  ar^ed  by  counsel;  on  consideration 
whereof,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  this  cauke  be,  and  the  same 
is  hereby  dismissed,  for  the  want  of  jurisdic- 
tion. 


REUBEN  CHAPMAN,  Governor,  etc.,  for  the 
use  of  John  B.  Leavitt,  and  Kufus  Leavitt, 
Plaintiff  in  Error, 


V. 


ALEXANDER  SMITH,  Boiling  Hall,  Malcolm 
Smith,  and  John  G.  Graham. 

Alabama  law — issue  upon  suggestion  as  to  dili- 
gence of  sheriff — Practice — demurrer. 

By  the  laws  of  Alabama,  where  property  is  taken 
In  execution,  If  the  sheriff  does  not  make  the 
money,  the  plaintiff  is  allowed  to  suggest  to  the 
court  that  the  money  might  have  been  made  with 
due  diligence,  and  thereupon  the  court  is  directed 
to  frame  an  issue  in  order  to  try  the  fact. 

In  a  suit  upon  a  sheriff's  bond,  where  the  plea 
was  that  this  proceeding  had  been  resorted  to  by 
the  plaintiff  and  a  verdict  found  for  the  sheriff,  a 
replication  to  this  plea  alleging  that  the  property 
in  question  In  that  trial  was  not  the  same  property 
mentioned  in  the  breach  assigned  ii^  the  declaration, 
was  a  bad  replication  and  demurrable. 

Where  the  sheriff  pleaded  that  the  property 
which  he  had  taken  in  execution  was  not  the  prop- 
erty of  the  defendant,  against  whom  he  had  proc- 
ess, and  the  plaintiff  demurred  to  this  plea,  the  de- 
murrer was  properly  overruled. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  District  0:>urt  of  the  United  States 
for  the  Middle  District  of  Alabama. 

It  was  a  suit  upon  a  sheriff's  bond.  Alexan- 
der Smith  was  the  sheriff,  and  the  other  de- 
fendants in  error  his  sureties.  The  Leavitts 
were  citizens  of  New  York. 
115*]  *It  was  altogether  a  case  of  special 
pleading.  There  were  fourteen  breaches  as- 
signed in  the  declaration,  ten  pleas,  with  rep- 
lications and  demurrers  on  both  sides.  There 
were  demurrers  to  the  breaches,  demurrers  to 
the  pleas  and  demurrers  to  the  replications, 
upon  which  sometimes  one  party  obtained  a 
Judgment,  and  sometimes  the  other;  and  whilst 
all  this  was  going  on  between  the  principals, 
the  sureties  kept  up  an  outside  war  of  their 
own,  by  pleading  the  Statute  of  Limitations 
which  led  to  a  succession  of  other  pleadings. 
The  record  contained  thirty-eight  printed  pages, 
which  were  occupied  exclusively  with  pleas, 
replications,  demurrers,  joinders,  and  judg- 
ments upon  them;  and  finally  the  case  came 
up  to  this  court  upon  two  judgments  upon 
demurrers.  In  giving  a  narrative  of  all  this, 
the  controversy  between  the  plaintiffs  and  the 
sureties  will  be  detached  from  the  tangled  his- 
tory, and  left  out  of  this  report. 

The  facts  of  the  case,  upon  which  this  system 
of  pleading  arose,  were  these: 
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On  the  28th  of  September,  1839,  John  W. 
and  Rufus  Leavitt  obtained  a  judgment  against 
Jeremiah  M.  Frion,  in  the  Circuit  Court  of  the 
Coimty  of  Coosa,  Alabama,  for  $3,472. 

On  the  17th  of  the  ensuing  October,  a  writ 
of  fieri  facias  was  issued,  and  placed,  on  the 
24th,  in  the  hands  of  Alexander  Smith,  the 
sheriff. 

The  return  day  of  this  writ  was  the  fourth 
Monday  in  March,  1840,  when  the  sheriff  re- 
turned that  he  had  levied,  on  the  1st  February, 
1840,  upon  dry  goods,  hardware,  carriages,  etc 

On  some  day  after  this,  but  when  the  record 
did  not  show,  the  time  of  the  sheriff  expired, 
and  on  the  12th  of  September,  1840,  the  sheriff, 
by  leave  of  the  said  Circuit  Court  first  had 
and  obtained,  altered  or  amended  his  said  re- 
turn on  said  writ  by  adding  thereto  the  fol- 
lowing words  and  figures,  to  wit: 

"The  above  goods  have  been  claimed  by  A. 
B.  Dawson  and  Samuel  Frion,  assignees  of  J. 
M.  Frion,  defendant  in  execution,  and  claim 
bond  given  to  William  J.  Campbell,  now  sheriff 
and  my  successor  in  office,  September  12,  1840. 

A.  Smith,  late  Sheriff." 

It  is  now  necessary,  before  the  next  step  in 
the  narrative  is  referred  to,  to  mention  two 
statutes  of  Alabama,  which  are  so  minutely 
stated  in  the  opinion  of  the  court  that  they 
may  be  succinctly  mentioned  here.  One  is 
that  if  a  person,  other  than  the  debtor,  claims 
the  property  levied  upon,  he  may  make  affidavit 
that  he  is  the  owner,  and  give  bond  that  it  shall 
be  forthcoming,  whereupon  the  sheriff  shall 
suspend  the  sale.  The  other  is,  that  the  plaintiff 
in  the  suit  may  make  a  suggestion  to  the  next 
court,  that  the  money  could  have  been  made  by 
the  sheriff  by  the  exercise  of  due  diligence, 
whereupon  the  court  shall  order  *an  [*11€ 
issue  to  be  framed  to  determine  the  fact 
whether  or  not  due  diligence  was  used.  We 
now  proceed  with  the  narrative. 

At  the  April  Term,  1843,  of  the  drcoit 
Court  for  the  County  of  Coosa,  John  W.  and 
Rufus  Leavitt  made  a  suggestion,  in  conformity 
with  the  above  statute,  that  the  money  might 
have  been  made  by  the  sheriff,  if  he  had  used 
due  diligence;  and  thereupon  an  issue  was  made 
up  between  them  and  the  sheriff,  who  denied 
the  allegation. 

At  September  Term,  1847,  this  issue  was 
tried,  and  resulted  in  a  ver(Act  by  a  jury  in 
favor  of  the  sheriff. 

In  October,  1848,  J.  W.  and  R.  Leavitt, 
using  the  name  of  the  Governor,  to  whom  Um 
bond  was  given^  brought  this  suit  against  the 
sheriff  and  his  sureties,  upon  the  official  bond, 
in  the  District  Court  of  the  United  States  for 
the  Middle  District  of  Alabama. 

The  declaration  assigned  fourteen  breaches. 

First.  That  the  J>eavitts,  at  the  Fall  Term 
of  1839  of  the  Circuit  Court  of  Coosa  County, 
recovered  judgment  against  one  Frion,  for 
$3,472;  that  a  fi.  fa.  issued  thereon,  and  came 
to  the  hands  of  the  said  Smith;  that  although 
there  were  goods,  etc.,  of  the  said  Frion,  oat 
of  which  the  said  judgment  might  have  b«ea 
levied,  and  of  which  the  said  Smith  had  no* 
tice,  yet  he  neglected  and  refused  to  levy,  etc 

Second.  That  Smith  did  seize  certain  goods, 
and  might  have  levied  the  money  by  sale,  and 
neglected  to  sell. 

Third.  That  he  seized  goods  which  he  mig^ 
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have  sold,  but  did  not,  and  returned  the  levy 
on  the  goods. 

Fourth.  That  he  seized,  might  have  sold, 
but  did  not;  returned,  that  he  had  levied. 
Afterwards,  on  12th  September,  1840,  amended 
his  return  by  adding  that  the  goods  had  been 
claimed,  etc.  Averring  amended  return  to  be 
false,  because  no  claim  was  made  before  the 
retium  day  of  the  writ. 

Fifth.  Same  as  last,  except  that  it  averred 
that  the  amended  return  was.  false,  because 
no  claim  on  oath  was  made. 

Sixth.  Same  as  fourth,  except  averring  that 
no  bond  was  given  by  claimants. 

Seventh.  That  the  amended  return  was  false, 
because  no  person  claimed  the  property,  and 
made  oath,  and  no  person  claimed  the  same 
and  gave  bond  according  to  the  statute. 

Eighth.  Seizure,  claim,  duty  of  sheriff  to 
prepare  bond,  but  did  not. 

Ninth.  Seizure,  claim,  no  bond  taken,  goods 
delivered  to  claimants  and  wasted  by  them. 

Tenth.  Seizure,  claim,  no  bond  taken,  goods 
delivered  to  claimants  and  by  them  consumed 
117*]  and  wasted,  and  no  part  of  *the  goods 
delivered  to  the  Leavitts,  nor  any  part  of  the 
damages  to  them. 

Eleventh.  Same,  except  that  it  is  alleged 
that  Smith  suffered  goods  to  be  wasted,  etc. 

Twelfth.  Same  as  last. 

Thirteenth.  Seizure,  claim,  bond*  and,  by 
negligence  of  Smith,  bond  lost. 

Fourteenth.  Same  as  last,  except  that  the 
bond  taken  was  not  returned. 

Spring  Term,  1860.  The  defendants  demurred 
to  the  4th,  6th,  6th,  7th,  8th,  9th,  10th,  11th, 
12th,  13th,  and  14th  breaches. 

To  the  1st,  2d,  and  3d  breaches,  the  defend- 
ants pleaded  that  the  said  Leavitts,  in  the  Cir- 
cuit Court  of  Coosa  Coimty,  according  to  the 
Statute  of  Alabama,  suggested  the  issuing  of 
the  fi.  fa.;  that  it  came  to  the  hands  of  Smith 
to  be  executed;  that  he  might  by  due  diligence 
have  made  the  money  and  did  n6t;  that  an 
issue  was  made  up  whether  Smith  by  due  dili- 
gence could  have  made  the  money,  etc. ;  that  the 
issue  was  tried  and  found  for  Smith,  for  whom 
judgment  passed,  etc.  And  the  defendants  aver, 
that  the  writ  of  execution  mentioned  in  the 
breaches,  and  that  mentioned  in  the  suggestion, 
were  one  and  the  same;  and  that  the  alleged 
neglects  and  defaults  mentioned  in  both,  were 
one  and  the  same,  and  not  different. 

The  plaintiff  filed  a  joinder  in  the  demurrer 
to  the  4th,  6th,  6th,  7th,  8th,  9th,  10th,  11th, 
12th,  13th,  and  14th  breaches. 

To  the  three  pleas  put  in  by  the  defendants 
to  the  first,  second  and  third  breach,  the  plain- 
tiff put  in  a  replication  that  the  defaults,  m  the 
said  pleas  mentioned,  were  not  the  same  defaults 
mentioned  in  the  breaches. 

The  defendants  dcmiured  to  this  replication, 
and  the  plaintiff  joined  in  the  demurrers. 

At  the  Fall  Term  of  1860,  the  court  sustained 
the  defendants'  demurrer  to  the  8th  and  13th 
breaches  of  the  plaintiff,  and  overruled  it  as  to 
the  4th,  6th,  6th,  7th,  9th,  10th,  11th,  12th,  and 
14th  breaches,  and  that  the  defendants  have 
leave  to  plead  to  the  last-named  breaches. 

The  demurrer  of  the'  defendants  to  the  repli- 
cation of  the  plaintiff  to  the  plea  of  the  defend- 
ant's let,  2d  and  3d  breaches,  was  sustained. 
And  on  motion,  the  plaintiff  had  leave  to 
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amend  the  8th  and  13th  breaches  of  the  dec- 
laration. 

December  Term,  1849.  The  demurrer  of  the 
defendants  to  some  of  the  breaches  having  been 
overruled,  they  now  filed  a  plea  to  the  4th,  6th, 
6th  and  7th  breaches.  They  set  forth  the  sug- 
gestion to  the  court,  the  issue,  trial  and  verdict. 
They  aver  'that  upon  that  trial  the  [*118 
truth  of  the  amended  return  was  brought  up, 
and  that  the  verdict  found  the  amended  return 
to  be  a  true  return;  and  that  this  is  the  same  as 
the  amended  return  mentioned  in  the  breaches. 

And  the  defendant  also  filed  pleas  to  the  9th, 
10th,  11th,  12th,  and  14th  breaches,  their  de- 
murrers to  which  had  been  overruled.  The  first 
plea,  called  the  sixth  in  number  from  the  be- 
ginning, set  forth,  that  after  the  levy,  the  goods 
were  claimed  by  one  A.  B.  Dawson,  and  one 
Samuel  Frion,  as  assignees  of  J.  M.  Frion;  that 
an  afiidavit  was  made  by  Dawson;  that  Dawson 
and  Samuel  Frion  gave  a  bond;  that  the  affi- 
davit and  bond  were  duly  returned  to  court; 
that  the  suit  of  the  Leavitts  against  the  claim- 
ants was  put  upon  the  docket;  that  at  the  Fall 
Term  of  1840,  the  plaintiffs  refused  farther  to 
prosecute  their  levy;  whereupon  the  court  or- 
dered the  goods  to  be  restored  to  the  claimants. 

Seventh  plea — ^to  same  breaches,  same  in  sub- 
stance nearly  as  preceding. 

Eighth  plea — ^nearly  same. 

Ninth.  That  the  property  taken  in  execution 
was  not  the  property  of  Jeremiah  M.  Frion,  the 
defendant  in  the  suit. 

Tenth — not  guilty  of  the  several  breaches. 

The  plaintiff  demurred  to  the  4th,  6th,  7th, 
8th,  9th  and  10th  pleas. 

Spring  Term,  1861.  The  plaintiff's  demurrer 
to  the  4th,  8th,  9th  and  10th  pleas  was  overruled; 
the  demurrer  to  the  7th  plea  was  sustained; 
the  demurrer  to  the  6th  plea,  as  a  plea  to  the 
9th,  10th,  nth  and  12th  breaches,  was  sustained; 
the  demurrer  to  said  6th  plea,  as  a  plea  to  the 
14th  breach,  was  overruled. 

The  plaintiff  had  leave  to  reply  to  the  pleas, 
the  demurrer  to  which  was  overruled;  and  the 
defendants  had  leave  to  amend  the  pleas,  the 
demurrer  to  which  was  sustained. 

May  Term,  1861.  The  defendants  filed  an 
amended  7th  plea  to  the  9th,  10th,  11th  and 
12th  breaches  in  the  declaration.  The  plea 
averred  that  before  the  return  day  of  the  exe- 
cution, the  goods  were  claimed  by  Dawson  and 
Frion,  and  an  affidavit  made  by  Dawson;  that 
the  execution  and  claim  were  returned  to  the 
court,  and  a  suit  docketed  between  the  Leavitts 
as  plaintiffs,  and  Dawson  and  Frion  as  defend- 
ants; that  at  the  Fall  Term  of  1840,  the  Leavitts 
refused  to  make  up  an  issue;  that  the  court 
thereupon  ordered  the  goods  to  be  restored  to 
the  claimants;  that  they  were  accordingly  re- 
stored. 

The  plaintiffs  demurred  to  this  amended  plea, 
which  demurrer  was  overruled,  and  then  the 
plaintiffs  filed  a  replication. 

The  replication  averred  that  after  the  return 
day  of  the  writ,  to  wit:  on  the  second  day  of 
the  term,  Dawson  made  his  affidavit  that  the 
•goods  were  not  the  property  of  Jere-  ['11^ 
miah  M.  Frion,  but  were  the  property  of  him- 
self and  Samuel  Frion;  that,  on  that  day, Daw- 
son and  Samuel  Frion,  together  with  one  Gra- 
ham, executed  their  bond  to  the  plaintiffs  in  the 
sum  of  $3,479,  conditioned  to  pay  all  damages 
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that  the  jury  might  assess  against  the  obligors ; 
that  they  also  executed  another  bond  to  one 
William  J.  Campbell  for  a  like  sum  with  a  like 
condition;  that  before  that  day  Smith  had 
ceased  to  be  sheriff,  and  that  Campbell  was  the 
sheriff;  that  the  plaintiffs  moved  the  court  to 
dismiss  the  claim  of  Dawson  and  Frion,  on  the 
ground  of  the  insufficiency  of  the  claim  bonds, 
which  motion  was  overruled;  that  at  the  fall 
term  a  judgment  of  nonsuit  was  rendered  against 
the  plaintiffs  for  declining  to  make  up  an  issue; 
that  the  judgment  thus  rendered  against  them 
referred  to  the  claim  bonds  above  described  and 
not  in  any  claim  suit  commenced  by  said  affi- 
davit described  in  the  said  amended  7th  plea  of 
defendant,  nor  in  any  other  or  different  claim 
suit;  that  the  affidavit  described  in  said  7th 
amended  plea,  was  never  returned  to  said  court, 
either  before  or  after  the  return  of  said  writ  of 
fieri  facias;  that  the  plaintiff  never  knew  or  had 
any  notice  until  the  year  1847,  that  said  last- 
mentioned  affidavit  had  been  made;  that  the 
said  goods  levied  upon,  as  aforesaid,  were  de- 
livered to  the  said  Dawson  and  Samuel,  by 
Campbell,  in  obedience  to  the  said  last-men- 
tioned judgment  or  order  of  said  coiurt,  without 
this,  that  they  were  delivered  to  them  hj  the 
said  Alexander  in  obedience  to  any  other  judg- 
ment or  order  of  said  court;  that  the  plaintiffs 
prosecuted  their  writ  of  error  to  the  Supreme 
Court  of  said  State  to  reverse  said  last-men- 
tioned judgment,  and  that  the  said  judgment 
was,  by  said  Supreme  Court,  at  January  Term, 
1842,  reversed  and  remanded  to  said  Circuit 
Court;  that  at  the  Fall  Term  of  said  Circuit 
Court  for  1842,  the  said  claim  put  in  as  afore- 
said by  said  Dawson  and  Samuel,  was,  by  the 
consideration  and  judgment  of  said  court,  dis- 
missed, because  of  the  insufficiency  of  the  said 
last -mentioned  claim  bonds;  the  said  Dawson 
and  Samuel  declining  and  refusing  to  execute 
other  claim  bond  or  bonds  as  they  were  required 
to  do  by  the  said  Circuit  Court;  and  plaintiff 
avers  that  the  said  last-mentioned  judgment  re- 
mains in  full  force,  not  reversed,  annulled  or 
set  aside  in  any  way.  All  which  the  said  plain- 
tiff is  ready  to  verify;  wherefore  he  prays  judg- 
ment, and  his  debt  and  damages  by  him  sus- 
tained, by  reason  of  the  facts  set  out  in  said 
9th,  10th,  11th  and  12th  breaches,  to  be  adjudged 
to  him. 

December  Term,  1851.  The  defendants  de- 
murred to  this  replication  of  the  plaintiff  to  the 
seventh  amended  plea. 

The  court  then  pronounced  its  final  judg- 
ment, as  follows: 

This  day  came  the  parties,  by  their  attorneys, 
120*]  and  thereupon  *came  on  to  be  heard 
the  demurrer  of  the  plaintiff  to  the  amended 
7th  plea  of  the  defendants  to  the  0th,  10th,  11th 
and  12th  breaches  of  the  plaintiffs;  and  after 
argument  had,  it  seems  to  the  court  that  the 
said  plea  is  sufficient  in  law,  etc. ;  it  is  therefore 
considered  by  the  court  that  the  said  demiurer 
be  overruled.  And  thereupon  the  plaintiff  filed 
his  replication  to  the  said  amended  7th  plea,  and 
the  defendants  filed  their  demurrer  to  the  said 
replication,  and  after  argument,  it  seems  to  the 
court  that  the  said  replication  is  insufficient, 
etc.;  it  is  therefore  considered  by  the  court  that 
the  said  demurrer  be  sustained,  and  that  the 
said  defendants  go  hence  without  day,  etc.,  and 
recover  of  the  said  John  W.  and  Ruf us  Leavitt, 
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the  persons  for  whose  use  this  suit  is  brought, 
their  costs  in  this  behalf  expended,  for  which 
execution  may  issue,  etc. 

The  plaintiffs  sued  out  a  writ  of  error,  and 
brought  the  case  up  to  this  court.  It  came  up 
upon  the  correctness  of  the  judgment  of  the 
court  below  in  sustaining  the  defendant's  demur- 
rer to  the  replication  of  the  plaintiff  to  the  plea 
upon  the  1st,  2d  and  3d  breaches,  and  also  in 
sustaining  the  demurrer  of  the  defendants  to 
plaintiff's  replication  to  the  7th  amended  plea. 

It  was  submitted  on  a  printed  brief  by  Mr. 
Prior  for  the  plaintiffs  in  error,  and  argued  by 
Mr.  Badger  for  the  defendants  in  error. 

Mr.  Prior:  The  replication  to  the  plea 
No.  2  to  the  first  three  breaches  is  good.  The 
matter  of  the  plea  is  a  summary  proceeding 
under  a  statute.    Clay's  Digest,  218,  sec.  85. 

The  jurisdiction  in  summary  proceeding! 
under  a  statute,  in  derogation  of  tne  common 
law,  is  strictly  construed  and  limited  to  cases 
witliin  the  letter  of  the  statute.  Smith  v.  Leav- 
itts,  10  Ala.  92 ;  Leavitt  v.  Smith,  14  Ala.  279. 

The  2d  and  3d  breaches  are  for  neglecting  to 
sell  the  goods.  This  replication  is  an  answer 
to  the  plea  as  to  these  breaches,  unless  it  be 
held  that  the  jurisdiction  of  the  court,  in  the 
summary  proceeding  set  out  in  the  plea,  is  co- 
extensive with  the  common  law  jurisdiction,  in 
the  present  action,  so  far  as  the  jurisdiction  em- 
braces the  matters  of  these  two  breaches.  For 
the  summary  proceeding  to  operate  as  an  estop- 
pel, in  the  present  action;  the  subject  matter  in 
the  two  proceedings  must  be  identical;  and 
this  court  must  take  judicial  notice  of  the  iden- 
tity, notwithstanding  their  identity  is  denied  by 
the  replication.  If  any  question  can  be  deter- 
mined by  the  court  under  these  breaches,  which 
could  not  have  been  determined  in  the  sum- 
mary proceeding,  then  the  replication  is  good. 
The  proceeding  embraced  the  neglect  to  make 
the  money  only.  Other  questions  may  be  tried 
under  these  breaches.  People  v.  Ten  Eyck,  IS 
Wend.  448;  'Aireton  v.  Davis,  9  Bing.  740. 

*The  4th,  5th,  6th  and  7th  breaches  [*1S1 
are  for  a  false  return.  The  plea,  that  the  trutk 
of  the  return  had  been  tried  and  determined  in 
a  summary  proceeding  is  bad.  The  sheriff's 
return  can  be  contradicted  by  a  party  to  the 
writ  in  an  action  for  a  false  return,  only.  46 
Law  Library,  283,  327. 

The  return  was  competent  evidence  in  the 
trial  of  the  summary  proceeding,  and  as  it 
could  not  be  contradicted  by  the  plaintiffs,  wh« 
were  parties  to  the  writ,  it  was  conclusive  of 
the  facts  set  out  in  the  return.  The  return  of 
the  claim,  on  the  trial,  was  a  full  protection  to 
the  sheriff  from  the  liability  created  by  the 
levy.  When  the  claim  was  made  by  Dawson, 
the  sheriff  was  bound  to  suspend  proceedings 
on  the  levy.  Clay's  Digest,  211,  sec  52;  lb. 
213,  sec.  62;  so  much  of  the  Act  of  1812 — 
Clay's  Digest,  sec.  52, — as  requires  two  bonds, 
is  repealed  by  the  Act  of  1828,  lb.  213  sec.  62; 
Bradford  v.  Dawson,  2  Ala.  203;  Hughes  ▼. 
Rhea,  1  Ala.  609. 

But  these  breaches  are  for  a  false  return,  the 
only  proceeding  in  which  the  truth  of  the  re- 
turn can  be  tried.  The  judgment  in  the  sum- 
mary proceeding  is  no  bar,  therefore,  to  these 
breaches,  and  the  demurrer  to  the  fourth  plea 
ought  to  be  sustained. 

The  8th  breach  is  for  neglect  to  take  claim 
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bond,  when  Dawson  claimed  the  goods  levied 
on.  The  demurrer  to  this  breach  ought  to  be 
overruled.     The  breach  is  a  good   one.    Lane 

V.  Harrison,  6  Munf.  673;  v.  Bevan, 

5  B.  &  C.  284;  4  Tyrw.  272;  Clopton  v.  Hop- 
pin,  6  Ad.  &  E.  468,  51  E.  G.  L. 

The  13th  breach  is  for  loss  of  the  bond,  and 
the  demurrer  ought  to  be  overruled.  See  above 
cases. 

The  9th,  10th,  11th,  and  12th  breaches  are  for 
not  taking  claim  bond  from  Dawson.  Clay's 
Digest,  211,  sec.  62;  lb.  213,  sec.  62. 

Neither  the  amended  7th  plea,  nor  the  8th 
plea,  is  a  good  defense  to  these  breaches;  and 
the  demurrer  to  the  8th  plea  ought  to  be  bus- 
tained;  and  the  demurrer  of  the  defendants  to 
the  replication  to  the  amended  7th  plea  ought 
to  be  overruled.  The  demurrer  will  reach 
back  to  the  defect  in  the  plea.  The  gist  of  the 

?»lea  is  that  the  plaintiffs  in  the  claim  suit  re- 
used to  prosecute  their  levy,  and  that  the 
goods  were  restored  to  the  claimants  by  order 
of  the  court.  This  plea  does  not,  however, 
aver  that  the  sheriff  took  a  claim  bond.  These 
breaches  are  for  not  taking  a  bond.  The  plea 
does  not  answer  the  breaches.  Unless  there 
was  a  bond  conforming  to  the  requisition  of  the 
statute,  filed  with  the  execution  and  affidavit, 
there  was  no  such  cause  in  court  as  the  plain- 
tiffs could  be  compelled  to  prosecute.  Leavitt 
V.  Dawson  and  Frion,  4  Ala.  335;  Leavitt  v. 
Smith,  7  Ala.  179. 

The  breach  of  duty  was  the  neglect  to  take 
122*]  bond  before  the  'return  day  of  the  exe- 
cution. On  that  day  the  plaintiff^s  right  of  ac- 
tion, for  this  breach  of  duty,  was  perfect.  How 
do  the  matters  of  this  plea  bar  this  right?  It 
may  be  that  the  plaintiffs  refused  to  prosecute 
their  levy  in  the  claim  suit,  because  tnere  was 
not  a  good  claim  bond.  They  did  refuse  for 
this  cause.  Leavitt  v.  Dawson,  4  Ala.  335. 
How  could  the  refusal  of  the  plaintiffs  to  pros- 
ecute a  suit  which  they  did  not  institute,  which 
they  were  not  bound  to  prosecute,  which  was 
improperly  in  court,  and  improperly  there  by 
the  breach  of  duty  for  which  the  sheriff  is  now 
sued,  destroy  the  plaintiffs*  right  to  recovery 
for  this  act  of  official  misconduct? 

But  if  this  plea  should  be  held  good,  then  the 
replication  avers  that  the  judgment  set  out  in 
this  plea  was  rendered  in  a  claim  suit,  com- 
menced after  the  return  day  of  the  execution, 
and  therefore  after  plaintiff's  right  of  action 
against  the  sheriff  was  perfect.  The  replication 
concluding  with  an  absque  hoc,  is  a  full  answer 
to  the  plea. 

The  8th  plea  sets  up,  by  way  of  estoppel,  the 
judgment  in  a  summary  proceeding.  Clay's 
Digest,  218,  sec.  85. 

The  neglect  to  take  a  claim  bond  before  the 
return  day  of  the  execution,  was  a  breach  of 
duty  for  which  plaintiffs  could  maintain  an  ac- 
tion; but  for  this  breach  of  duty  they  could 
not  recover  in  this  summary  proceeding.  Then 
how  can  they  be  barred  by  this  plea?  Smith 
V.  Leavitts,  40  Ala.  92;  lb.  14  Ala.  279. 

The  gravamen  of  these  breaches  is  not  the 
loss  or  waste  of  the  goods,  but  the  neglect  to 
t4ke  the  bond.  The  plaintiffs  could  maintain 
an  action  against  the  sheriff  for  the  loss  of  the 
goods  by  virtue  only  of  the  lien  created  by  the 
execution.  When  the  affidavit  was  made  by 
Dawson,  as  alleged  in  these  breaches,  it  was  * 
14  li.  ed. 


the  duty  of  the  sheriff  to  suspend  proceedings 
on  the  levy.  Clay's  Digest,  211,  sec.  62,  and 
to  prepare  a  bond  for  the  claimant  to  sign ;  lb. 
213,  sec.  62.  Until  he  prepared  and  tendered 
the  bond,  and  the  claimant  refused  to  execute 
it,  the  sheriff  could  not  sell  the  goods.  The 
lien  of  the  plaintiffs  on  the  goods  was  put  in 
abeyance  at  the  moment  the  sheriff's  right  to 
proceed  on  the  levy  was  suspended.  Both 
were  suspended  by  the  claim  of  Dawson,  and 
could  not  be  revived,  except  by  the  direct  with- 
drawal of  the  claim  by  Dawson,  or  until,  by 
refusing  to  execute  the  bond,  he  indicated  his 
purpose  to'abandon  the  claim.  Until  the  right 
of  the  plaintiffs  to  have  the  goods  sold  was 
revived  by  the  withdrawal  or  the  abandonment 
of  the  claim,  the  plaintiffs  had  no  such  inter- 
est in  the  goods  as  would  entitle  them  to  main- 
tain an  action  against  the  sheriff  for  their  loss 
or  waste.  The  claim  bond,  if  one  be  made,  is 
substituted  for  the  lien  on  the  goods.  If  the 
sheriff  neglect  to  prepare  the  bond, 'this  [*123 
does  not  destroy  the  right  of  the  claimant  to 
have  a  stay  of  proceedings  on  the  levy.  But 
this  neglect  is  a  oreach  of  duty  to  the  plaintiffs, 
for  which  they  may  maintain  an  action.  The 
loss  or  waste  of  the  goods  is  no  injury  to  the 
plaintiffs  when  they  had  no  right  to  have  them 
sold,  but  is  an  injury  to  the  true  owners,  for 
which  they  may  sue  and  recover. 

Now,  as  the  plaintiff's  lien  on  the  goods  has 
been  destroyed,  and  he  has  not  got  a  claim  bond 
as  a  substitute  for  the  lien,  he  has  been  dam- 
aged. The  claim  destroyed  the  lien,  not  by  act 
of  the  claimant,  but  by  operation  of  law  (Clay's 
Digest,  211,  sec.  62),  therefore  the  claimant  is 
not  liable  for  the  destruction  of  the  lien,  except 
upon  his  bond.  If  the  lien  be  suspended  by  the 
claim,  and  no  bond  be  tendered  to  the  claimant 
by  the  sheriff,  the  suspension  continues  until 
the  return  of  the  execution.  The  injury  to  the 
plaintiff  is  not  the  suspension  of  the  lien,  but 
the  neglect  to  have  the  bond  as  a  substitute  for 
the  lien. 

The  demurrer  to  the  6th  plea  to  14th  breach 
ought  to  be  sustained. 

The  9th  plea  is  no  answer  to  any  of  the 
breaches;  not  to  the  first  three,  for  the  defend- 
ant in  the  execution  may  have  had  other  goods 
than  those  levied  on;  not  to  those  for  false  re- 
turn, for  the  plaintiff  had  a  right  to  have  a  true 
return;  not  to  those  for  neglect  to  take  bond, 
nor  to  those  for  loss  of  the  bond,  for  it  was 
the  duty  of  the  sheriff  to  take  the  bond  and  to 
return  it  to  the  court.  The  neglect  to  take  it, 
or  the  loss  of  it  after  it  was  taken,  was  a  dear 
breach  of  duty. 

Not  guilty — ^not  a  good  plea  in  debt. 

Mr.  Badger,  after  enumerating  the  breaches 
assigned  in  the  declaration,  proceeded  with  his 
argument. 

To  the  1st,  2d  and  3d  breaches,  the  defend- 
ants pleaded  that  the  said  Leavitts,  in  the  C^- 
cuit  Court  of  Coosa  County,  according  to  the 
Statute  of  Alabama,  suggested  the  issuing  of 
the  fi.  fa.;  that  it  came  to  the  hands  of  Smith  to 
be  executed;  that  he  might,  by  due  diligence, 
have  made  the  money,  and  did  not,  etc.;  that 
an  issue  was  made  up  whether  Smith,  by  due 
diligence,  could  have  made  the  money,  etc.; 
that  the  issue  was  tried  and  found  for  Smith^ 
for  whom  judgment  passed,  etc. 

To  this  plea  plaintiff  replied  that  the  defaults 
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in  the  said  plea  mentioned  were  not  the  same 
defaults  mentioned  in  the  breaches,  to  which 
replication  the  defendants  demurred,  and  the 
court  sustained  the  demurrer. 

It  is  insisted,  for  the  defendants  in  error,  that 
the  replication  was  bad  in  law,  and  was  there- 
fore properly  overruled  by  the  court. 
124*]  *The  plaintiff  ought,  if  he  admitted 
the  identity  of  the  defaults,  to  have  replied  nul 
tiel  record;  if  he  denied  that  identity,  to  have 
new  assigned. 

Whenever  defendant  justifies,  or  in  any  man- 
ner discharges  himself  from  liability  for  a 
charge  or  claim  of  the  plaintiffs,  it  Is  the  duty 
of  the  latter  to  new  assign,  if  he  insists  that  the 
matters  justified  are  not  the  same  as  those  for 
which  he  declares.  Nothing  can  be  clearer 
thiui  this,  if  the  reason  for  a  new  assignment  be 
considered.  That  reason  is,  that  the  defendant 
is  supposed  to  mistake  the  particular  instance 
set  forth  by  the  plaintiff  for  some  other  of  the 
same  class,  and  therefore  plaintiff  should  cor- 
rect that  mistake  by  averring,  by  a  new  assign- 
ment, that  he  proceeds  for  another  demand  than 
that  justified,  etc.,  by  the  defendant;  and  this 
new  assignment  is  in  nature  of  a  new  declara- 
tion, or,  in  strictness,  a  particular  expression  of 
what  the  declaration  designed,  and  which  has 
been  misunderstood  by  defendant.  Therefore 
if  the  plaintiff,  under  such  circumstances,  do 
not  new  assign,  and  the  defendant  in  proof  sup- 
ports his  justification  of  any  matter  of  the  same 
general  nature,  he  is  entitled  to  a  verdict. 

See  account  of  the  nature,  office  and  pur- 
poses of  a  new  assignment.  1  Chitty,  434,  et 
seq.    Manner  of  new  assigning,  page  439. 

Defendant  may  plead  to  the  newly  assigned 
matter  as  to  the  declaration,  page  441. 

See,  also,  Mr.  Stephens'  account  of  new  as- 
signments. Stephens  on  PI.  Amer.  ed.  page 
220  to  227,  and  note  22,  page  226;  see,  also, 
James  v.  Lingham,  36  Eng.  C.  L.  R.  226;  6  Bing. 
N.  C.  663;  Branckner  v.  Molyneux,  9  Eng.  C.  L. 
616;  1  Man.  &  Gran,  710;  Moses  v.  Levy,  in  er- 
ror, 46  Eng.  G.  L.  213;  4  Adol.  &  Ellis,  N.  S. 

In  which  last  case  Lord  Denman  says: 
**Where  the  declaration  points  at  one  particu- 
lar transaction,  and  the  plea  applies  itself  to  one 
particular  transaction  of  the  same  sort,  different 
from  that  intended  by  the  declaration,  or  where 
the  plea  narrows  the  declaration  contrary  to  the 
intention  of  the  declaration,  a  new  assignment 
is  necessary." 

This  is  exactly  our  case.  To  allow  the  trav- 
erse, instead  of  the  new  assignment,  would  be 
directly  contrary  to  authority,  and  would  cause 
-^justice  to  the  defendant  by  depriving  him  of 
his  right  to  plead  anew  to  the  true  transaction 
intended  by  the  plaintiff  and  mistaken  by  him. 

The  replication  that  the  defaults  are  not  the 
same,  is  bad.  No  such  replication  has  been 
sustained  by  judicial  authority  in  such  a  case 
as  ours.  Where,  indeed,  the  defendant  pleads 
a  former  recovery  against  him  for  the  same 
125*]  cause  of  action,  there  *the  replication, 
that  it  is  not  for  the  same  cause  of  action,  is 
good,  and  may  be  used  instead  of  a  new  assign- 
ment ;  but  the  reason  is,  that  the  plea  admits  a 
liability  as  to  the  cause  of  action  to  have  once 
existed,  and  alleges  that  it  has  been  satisfied  by 
the  recovery,  so  that,  if  not  so  satisfied,  it  still 
exists.  See  Seddon  v.  Tutop,  6  T.  R.  607;  Note 
22,  page  226;  4th  Amar.  ed.  Stephens  on  PI. 
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The  difference  between  the  two  classes  of 
cases  is  this:  in  one  the  defendant  avers  that 
there  never  was  a  right  of  action;  in  the  other 
he  admits  a  right  of  action  and  avers  payment, 
that  is,  extinguishment  by  the  judgment.  In 
the  former,  a  new  assignment  is  necessary;  in 
the  latter,  not.  And  by  this  plain  distinction 
the  cases  in  the  books  are  reconciled. 

The  defendants  demurred  to  the  8tb  and  13th 
breaches,  and  their  demurrer  was  sustained. 

It  was  rightly  sustained.  The  8th  breach  not 
showing  tluit  sureties  were  offered  to  sheriff, 
and  without  that  he  was  not  obliged  to  prepare 
a  bond.  Glay's  Dig.  page  213,  sec.  62;  EUler 
V.  Wood,  24  E.  G.  L.  466;  Mann  v.  Vick,  1 
Hawks,  427. 

The  13th  breach,  showing  that  the  amended 
return  stating  the  taking  of  the  claim  bond  wab 
made  20th  September,  1840,  by  Smith,  late 
sheriff,  and  the  condition  of  the  bond  sued  on, 
as  set  out  in  the  declaration,  showing  that  his 
office  expired  22d  February,  preceding,  and  the 
said  return,  as  set  out  in  the  said  breach,  show- 
ing that  the  claim  bond  was  given,  not  to  Smith, 
but  to  his  successor  in  office,  and  therefore  the 
custody  of  the  said  bond  not  belonging  to  Smith, 
the  averment  that  by  his  negligence  it  was  lost, 
is  idle,  inconsistent  and  absurd,  etc. 

To  the  4th,  6th,  6th  and  7th  breaches,  the 
defendants  pleaded,  that  the  Leavitts  instituted 

Sroceedings  in  the  Gircuit  Gourt  of  Gooaa 
dunty,  against  Smith,  according  to  the  statute, 
etc.,  and  an  issue  was  made  up  and  tried,  upon 
which  issue  the  truth  of  the  amended  return 
was  tried,  and  the  truth  thereof  found,  and 
judgment  rendered  for  Smith,  etc.  The  plaintiff 
demurred  to  the  said  plea,  and  the  court  over- 
ruled the  demurrer. 

It  is  insisted  for  defendants  in  error,  that  this 
demurrer  was  properly  overruled,  because  the 
verdict  and  judgment  stated  in  the  plea  were 
conclusive  of  the  truth  of  the  amended  return 
set  out  in  the  breaches,  the  falsehood  of  which 
is  the  gist  of  these  breaches — conclusive  as  to 
Smith,  the  sheriff,  and  in  this  action  whatever 
concludes  the  Leavitts  as  a^inst  Smith,  con- 
cludes the  plaintiffs  as  against  him  and  the 
other  defendants,  his  sureties.  Gardner  v.  Buck- 
bee,  3  Gow.  126,  and  cases  there  cited;  Leavitts 
V.  Smith,  14  Ala.  N.  S.  286;  Davidson  *v.  [*12« 
Stringfellow,  6  Ala.  N.  S.  34;  Smith  v.  Leavitts, 
10  Ala.  N.  S.  92,  192;  Gummings  v.  McGehee, 
9  Porter,  351. 

And  becaiifle,  also,  all  these  breaches  show 
the  amended  return  to  have  been  made  after 
the  said  Smith  was  out  of  office,  and  hence  it 
does  not  affect  either  of  the  parties  in  this  ac- 
tion.   Evans  v.  State  Bank,  13  Ala.  N.  S.  887. 

The  defendants  by  their  6th  plea  pleaded  to 
the  9th,  10th,  11th,   12th  and   14th  breaches, 
that  after  the  seizure  of  the  goods,  a  claim  was 
interposed,  aflSdavit  made,  bond  given,  and  the 
same  returned;  that  a  motion  was  made  to  dis- 
miss the  claim  for  Insufficiency  of  the  bond; 
that  motion  was  overruled,  and  such  proceed- 
ings had  that  the  court  ordered  goods,  etc,  to 
be  delivered  up  to  the  claimants,  and  they  were 
delivered  accordingly.    And  the  defendants  by 
their  8th  plea  further  pleaded,  as  to  the  9tli« 
;  loth,  nth  and  12th  breaches,  that  after  the  re- 
I  turn  of  the  execution,  the  Leavitts  entered  » 
j  suggestion  according  to  the  statute,  that  the 
money  might  have  been  made,  etc.,  issue  there - 
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on,  verdict  for  Smith,  and  judgment  averring 
the  identity  of  the  execution  and  alleged  de- 
faults in  the  breaches  with  those  set  out  in  the 
suggestion,  etc.  The  defendants,  by  their  9th 
plea,  also  pleaded  severally  to  all  the  breaches, 
that  the  goods  and  chattels  levied  upon,  as 
stated  in  the  several  breaches,  were  not  the 
property  of  the  defendant  in  the  execution,  nor 
subject  to  be  taken  for  the  payment,  etc.;  and 
also  by  their  10th  plea,  that  said  Smith  was 
not  guilty  of  the  several  defaults,  etc.;  and  to 
these  pleas  plaintiff  demurred. 

The  defendants,  by  their  7th  plea,  pleaded 
to  the  9th,  10th,  11th  and  12th  breaches,  that 
the  execution,  with  the  levy  and  interposition 
of  claim  was  returned,  and  the  claim  suit 
between  the  claimants  and  the  said  Leavitts 
was  duly  entered,  and  afterwards  such  proceed- 
ings were  had  that  the  court  ordered  the  prop- 
erty levied  on  to  be  delivered  up  to  the  claim- 
ants, which  was  done. 

To  this  7th  plea  the  plaintiff  replied:  that 
claim  was  interposed;  affidavit  was  made,  and 
a  bond  made  payable  to  the  Leavitts,  was  made 
on  the  23d  March,  1840,  being  the  second  day 
of  term,  to  which  execution  was  returnable; 
that  on  the  same  day  another  bond  was  made 
payable  to  William  J.  Campbell  (both  bonds 
are  stated  to  have  been  executed  by  the  claim- 
ants, but  it  is  not  stated  by  whom  either  was 
taken) ;  that  Smith  ceased  to  be  sheriff  before 
the  23d  March,  and  then  parted  with  the  pos- 
session of  the  goods  to  some  one  unknown,  and 
when  the  affidavit  and  bond  were  made,  Camp- 
bell, the  new  sheriff,  had  possession;  that  a 
motion  to  dismiss  the  claim  was  made  for  in- 
sufficiency of  the  bonds;  was  overruled,  and 
judgment  afterwards  given  for  returning  goods 
127*]  to  claimants,  at  Fall  *Term,  1840,  but 
not  in  any  claim  suit  commenced  by  the  affi- 
davit named  in  the  plea.  The  replication  then 
avers  that  the  affidavit,  mentioned  in  the  plea, 
was  never  returned,  and  plaintiff  had  no  notice 
of  its  execution  until  1847;  that  the  goods 
levied  on  were  delivered  to  claimants  by  Camp- 
bell, with  a  formal  traverse  that  they  were  de- 
livered by  Smith  in  obedience  to  any  other 
judgment  or  order  of  the  court.  And  the  rep- 
lication alleges  that  a  writ  of  error  was  brought 
to  the  Supreme  Court  of  Alabama  upon  the 
judgment  which,  in  1842,  was  reversed,  and 
afterwards,  in  the  Circuit  Court  of  Coosa,  the 
claim  was  dismissed,  etc.,  and  concludes  with 
a  verification,  etc.  To  this  replication  defend- 
ants  demurred. 

As  to  the  9th,  10th,  11th  and  12th  breaches, 
it  is  insisted,  Ist.  That  the  matter  contained 
in  the  defendant's  6th  plea  is  a  good  bar,  for 
the  order  of  the  court  directing  the  surrender 
of  the  goods  was  one  which  the  law  obliged 
the  sheriff  to  obey,  and  must,  therefore,  pro- 
tect him  in  obeying  (cases  before  cited  from 
Alabama  reports) ;  and  that  this  matter  was 
also  a  good  bar  to  the  14th  breach. 

2d.  That  the  verdict  and  judgment  in  the 
suit  of  the  Leavitts,  by  suggestion,  against 
Smith,  set  out  in  the  8th  plea,  is  a  good  bar, 
for  the  matters  which  are  alleged  in  those 
breaches  were  proper  to  be  offered,  and  would 
have  tended  to  sustain  the  suit  by  sug^stion, 
and  therefore  the  very  question  here  raised  by 
these  breaches  has  been  in  that  suit  decided; 
14  Ii.  ed. 


and  it  being  found  by  the  verdict  and  judg- 
ment that  the  goods  were  not  subject  to  execu- 
tion, the  Leavitts  have  no  interest  in  the  in- 
quiry what  became  of  them,  etc.  Cases  before 
cited,  particularly  Gardner  v.  Buckbee,  3  Cow. 
and  Cummings  v.  McGehee,  9  Port. 

For  these  reasons,  as  well  as  defects  in  the 
breaches  themselves,  it  is  insisted  that  their  de- 
murrer to  the  6th  and  8th  pleas  was  properly 
overruled. 

It  is  further  insisted  that  the  7th  plea  is  a 
sufficient  answer  to  the  9th,  10th,  11th  and  12tb 
breaches;  the  order  in  the  claim  writ  being 
binding  on  the  sheriff,  and  the  replication 
thereto  being  insufficient,  impertinent  and 
fatally  defective.  For,  First.  The  replication 
neither  admits  nor  denies  directly  the  suit  al- 
leged in  the  plea,  but  is  altogether  evasive. 
Second.  If  replication  is  to  be  understood  as 
denying  it,  it  is  bad,  because  it  can  only  be  put 
in  issue  by  nul  tiel  record;  if  to  admit  it,  then 
the  averments  of  the  other  proceedings,  in  the 
replication,  are  idle  and  immaterial.  Third. 
The  replication  tenders  a  formal  traverse  that 
Smith  delivered  up  the  goods  to  claimants 
under  any  other  order  or  judgment  of  the  court 
than  that  set  out  in  the  replication,  and  there- 
fore seems  to  admit  a  'delivery  by  him  [*12S 
under  that  order,  and  that  order  being  a  justifi- 
cation, the  traverse  tenders  an  immaterial  is- 
sue. Fourth.  The  plaintiff  ought  either  to  have 
replied  nul  tiel  record  of  the  order  alleged  in 
the  plea,  or,  admitting  the  record,  have  traversed 
the  delivery  under  it,  if  he  deemed  the  latter 
fact  material.  Fifth.  If  goods  delivered  up 
under  the  order  of  the  court,  as  the  replication 
avers,  it  is  immaterial  in  this  suit  by  which 
hands  the  delivery  was  actually  made,  the 
plaintiffs  charging  the  defendants  on  account  of 
the  seizure  of  the  goods,  and  the  order  dis- 
charging Smith,  whether  obeyed  by  himself  or 
his  successor.  Sixth.  The  reversal  of  the  order 
set  out  in  the  replication  is  immaterial,  for  the 
reversal  cannot  by  relation  make  the  sheriff  a 
wrongdoer.  Smith  v.  Leavitts,  10  Ala.  92; 
Leavitt  v.  Smith,  14  Ala.  284. 

It  is  further  insisted,  that  the  9th  plea,  that 
the  goods  levied  upon,  etc.,  were  not  the  prop- 
erty of  the  defendant  in  execution,  nor  liable  to 
be  taken,  etc.,  it  is  a  sufficient  bar  to  all  the 
breaches  except  the  first. 

The  seizure  under  the  execution  does  not 
conclude  the  sheriff  as  to  the  property  in  the 
goods — ^it  amounts  only  to  affirkning  his  belief 
of  ownership  by  the  defendant  in  execution 
and  casts  tne  burden  of  proof  on  him.  He 
may  notwithstanding  aver  and  show  that  the 
goods  were  not  subject  to  the  execution,  and 
such  averment  and  proof  discharges  him  from 
liability  to  the  plaintiffs  in  execution  in  respect 
of  such  goods.  Leavitt  v.  Smith,  7  Ala.  N. 
S.  184,  185;  Mason  v.  Watts,  lb.  703. 

This  plea  being  admitted  by  the  demurrer, 
it  is  a  matter  immaterial  to  the  plaintiff  wheth- 
er the  goods  were  kept  or  lost,  surrendered  to 
a  claimant  with  or  without  a  bond,  or  what  be- 
came of  them.  Whoever  has  or  may  have  a 
right  to  call  upon  the  sheriff  by  reason  of  his 
disposition  of  the  goods,  the  plaintiff  has  none 
— ^lus  whole  right  and  interest  therein  being 
founded  upon  their  supposed  liability  to  the  exe- 
cution. 
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It  18  further  insisted  that  the  10th  plea — ^that 
ISmith  was  not  guilty  of  the  defaults,  etc. — ^is  a 
good  answer  to  all  the  breaches. 

Every  breach  avers  a  criminal  violation  of 
fais  duty  by  the  sheriff,  and,  if  true  and  suffi- 
ciently laid,  would  sustain  an  action  on  the 
case  against  the  sheriff.  The  breaches  are  ex- 
actly equivalent  to  counts  to  an  action  on  the 
case.  The  action  is  founded  on  the  bond  in 
order  to  call  on  the  official  sureties  to  make 
good  the  defaults  of  the  sheriff,  and  no  reason 
•can  be  supposed  why  the  Legislature  should  de- 
sign to  require  special  pleaSng  from  the  sure- 
ties and  deny  them  the  benefit  of  a  general 
plea,  by  which  the  plaintiff  is  put  to  the  proof 
of  his  whole  allegation,  while  such  requisition 
and  denial  do  not  apply  to  an  action  against 
the  sheriff  for  the  default.  It  would  be  more 
129*]  reasonable  *to  require  such  special  plea 
in  the  latter  action,  the  sheriff  being  cognizant 
of  all  the  facts,  than  in  the  former,  the  sureties 
having  no  such  knowledge.  The  only  ground 
assumed  on  the  other  side  is  the  technical  one, 
that  ''not  guilty"  cannot  be  pleaded  to  an  ac- 
tion of  debt — ^but  the  position  is  not  true. 

In  an  action  of  debt  *on  a  recognizance  for 
keeping  the  peace,  suggesting  an  assault  as  the 
breach,  the  defendant  may  plead  not  guilty,  son 
assault  demesne,  just  as  in  an  action  of  tres- 
pass for  the  assault.  See  form  of  plea,  7  Went. 
401. 

So  on  debt  in  penal  statute,  and  in  debt 
against  executors,  suggesting  devastavit.  Cop- 
pin  V.  Carter,  1  T.  R.  462;  Wortley  v.  Her- 
pingham,  Cro.  Eliz.  766;  Ch.  PI.  3d,  Amer.  ed. 
364;  Langley  v.  Hayes,  Mo.  302. 

If  such  a  plea  is  allowed  in  any  action  of 
debt,  it  should  be  in  this.  In  action  of  debt 
on  penal  statute,  etc.,  nil  debet  is  a  general  is- 
sue, and  puts  the  plaintiff  on  the  proof  of  his 
whole  case.  If,  then,  the  technical  idea,  that  the 
plea  of  not  guilty  should  not  be  allowed  to  an 
action  of  debt,  does  not  prevent  allowing  the 
defendant  in  such  an  action  to  plead  such  plea, 
surely  it  should  not  here,  where  there  is  no  gen- 
eral issue  which  will  put  the  plaintiff  to  full 
proof  of  his  case.  This  is  not  an  action  strict! 
juris,  like  trespass,  and  should,  in  the  liberty 
of  pleading,  be  likened  to  an  action  on  the  case, 
according  to  Lord  Mansfield's  notion  of  that 
action.    Ch.  PI.  367. 

It  should  also  be  noted  that  the  plaintiff  in 
his  first  breach  alleges  a  judgment  and  execu- 
tion thereon,  and  in  every  succeeding  breach  re- 
fers to  this  one  execution  and  the  returns  al- 
leged to  have  been  made  thereon,  and  to  the 
one  term  to  which  it  was  returnable.  Hence  it 
judicially  appears  that  the  whole  gravamen  of 
all  the  breaches  is  one  and  the  same  default, 
and  not  other  and  different  defaults;  from 
which  it  would  seem  to  follow  that  what  is  an 
answer  to  one  breach  is  an  answer  to  every 
other.  Usually  when  the  breaches  formally  re- 
fer to  "one  other  execution,"  or  "a  certain  other 
judgment,"  the  court  is  precluded  from  con- 
necting one  with  the  other  breach,  but  must 
consider  each  as  referring  to  a  separate  transac- 
tion; but  here  the  plaintiff  himself  refers,  in 
each  succeeding  breach,  to  the  execution  men- 
tioned in  the  first,  and  without  such  reference  be- 
ing had,  no  valid  breach  is  assigned,  except  to  the 
first;  and  therefore,  by  the  form  of  pleading 
adopted  by  the  plaintiff,  he  has  not  only  en- 
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abled,  but  obliged  the  court  to  consider  all  the 
breaches  as  connected  together,  growing  out  <^ 
one  ofiicial  transaction,  and  substantially  as  al- 
leging one  and  the  same  default. 

Upon  the  whole,  it  is  insisted  for  the  defend- 
ant, that  for  the  reasons  above  stated,  as  well 
as  for  other  defects  in  the  breaches  assigned, 
and  in  the  replications  of  the  plaintiff  to  the  de- 
*fendants'  pleas,  the  judgment  for  the  [*130 
defendant  ought  to  be  afiirmed. 


Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  District  Court 
of  the  United  States  for  the  Middle  District  of 
Alabama. 

The  suit  was  brought  upon  an  official  bond 
given  by  Alexander  Smith,  as  sheriff  of  CoQ«a 
County,  and  his  sureties,  conditioned  that  he 
would  well  and  truly  perform  all  and  singular 
the  duties  of  his  office  as  required  by  the  laws 
of  the  State. 

The  declaration  sets  out  a  judgment,  recov- 
ered by  J.  W.  and  B.  Leavitt  at  the  Fall  Term 
of  1839,  in  the  Circuit  Court  of  the  Second  C^- 
cuit  of  tne  State  of  Alabama,  against  Jeremiah 
M.  Prion,  for  the  sum  of  $3,472;  also  an  exe- 
cution upon  the  same,  issued  to  the  said  Smith, 
as  sheriff. 

Fourteen  breaches  of  the  condition  of  the 
bond  are  assigned,  for  the  purpose  of  charging 
the  defendant  and  his  sureties  with  the  pay- 
ment of  the  judgment. 

In  order  to  understand  the  purport  and  legal 
effect  of  these  breaches,  and  the  pleadings 
which  follow  them,  it  is  proper  to  refer  tl 
two  provisions  in  the  statutes  of  Alabama  that 
have  a  material  bearing  on  the  subject.  One 
is,  that  when  the  sheriff  shall  levy  an  execu- 
tion on  property  claimed  by  a  person  not  a 
party  to  the  execution,  such  person  may  make 
oath  that  he  is  the  owner:  and  thereupon  it 
shall  be  the  duty  of  the  sheriff  to  postpone  th* 
sale  until  the  next  term  of  the  court;  and  suck 
court  shall  require  the  parties  concerned  t§ 
make  up  an  issue,  imder  such  rules  as  it  may 
adopt,  so  as  to  try  the  right  of  property  before 
a  jury  at  the  same  term;  and  the  sheriff  shall 
make  a  return  on  the  execution  accordingly, 
provided  the  person  claiming  such  property,  or 
his  attorney,  shall  give  a  bond  to  the  sheriff 
with  surety  equal  to  the  amount  of  the  execu- 
tion, conditioned  to  pay  the  plaintiff  all  dam- 
ages which  the  jury  on  the  trial  of  the  right  of 
property  may  assess  against  him,  in  case  it 
should  appear  that  such  claim  was  made  for 
the  purpose  of  delay.    Clay's  Dig.  211,  see.  fl2. 

It  is  further  provided,  that  it  shall  be  the 
duty  of  the  sheriff  to  return  the  property  lev- 
ied on  to  the  person  out  of  whose  possession  it 
was  taken,  upon  such  person  entering  into  a 
bond  with  surety  to  the  plaintiff  in  the  execu- 
tion in  double  the  amount  of  the  debt  and  eoeta, 
conditioned  for  delivery  of  the  property  to  th^ 
sheriff  whenever  the  claim  of  property  so  made 
shall  be  determined  by  the  court.    lb. 

It  was  subsequently  provided  that  one  bond 
might  be  taken  with  a  condition  embracing 
substantially  the  matters  contained  in  the  two 
above  mentioned.    lb.  213,  sec.  62. 

*The  other  provision  is,  that  when-  [*1S1 
ever  the  sheriff  shall  fail  to  make  the  money 
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on  the  execution  on  or  before  the  first  day  of 
the  term  of  the  court  before  which  the  execu- 
tion is  returnable,  the  plaintiff  or  his  attorney 
shall  suggest  to  the  court  that  the  money  could 
have  been  made  by  the  sheriff,  with  due  dili- 
^nce,  and  it  shall  be  the  duty  of  the  court 
forthwith  to  cause  an  issue  to  be  made  up  to 
try  the  fact;  and  if  it  shall  be  found  by  the 
jury  that  the  money  could  have  been  made 
-with  due  diligence,  judgment  shall  be  rendered 
against  the  sheriff,  and  his  sureties,  or  any  or 
either  of  them,  for  the  money  specified  in  the 
execution,  together  with  ten  per  centum  on  the 
amount.  lb.  213,  sec.  85. 

There  is,  also,  a  similar  provision  in  the  case 
of  the  suggestion  of  a  false  return  on  the  exe- 
cution by  the  sheriff.    lb.  218,  sec.  84. 

We  have  said  there  are  fourteen  breaches  as- 
signed of  the  condition  of  the  bond  in  question 
in  the  declaration. 

The  first  is,  that  there  were  divers  goods  and 
chattels,  lands  and  tenements  of  Frion,  the  de- 
fendant in  the  execution,  within  its  lifetime, 
out  of  which  the  sheriff  could  have  levied  the 
amount  of  the  judgment:  but  that  he  had 
neglected  to  levy  and  collect  the  same. 

Second  and  third,  that  he  had  levied  upon 
sufficient  goods  and  chattels  of  the  defendant, 
but  had  neglected  to  sell  the  same,  and  collect 
the  amount. 

The  fourth,  fifth,  sixth,  seventh,  eighth,  ninth, 
tenth,  eleventh  and  twelfth,  that  the  return 
made  upon  the  execution,  namely:  that  the 
^oods  levied  on  had  been  claimed  by  A.  B. 
Dawson  and  Samuel  Frion,  assignees  of  J.  W. 
Frion,  defendant  in  the  execution,  and  claim 
bond  given  to  W.  J.  Campbell,  now  sheriff, 
and  my  successor  in  ofiice,  was  false,  setting 
out  in  various  of  these  breaches  the  grounds 
of  the  falsity  in  the  return,  namely:  either 
that  no  claim  had  been  made  to  the  property 
by  Dawson  and  Frion,  or  if  made,  no  affidavit, 
as  required  by  the  statute,  had  been  furnished 
to  the  sheriff,  or  no  bond  had  been  required  or 
given;  or  that  the  proper  affidavit  had  been 
made,  but  no  bond  given  according  to  the  re- 
quirement of  the  statute. 

The  thirteenth  and  fourteenth  breaches  ad- 
mit an  affidavit  and  bond,  according  to  the 
statute;  but  charge  that  the  claim  bDud  was 
lost  by  the  negligence  of  the  sheriff,  and  was 
not  returned  to  the  court  with  the  execution  at 
the  return  of  the  writ. 

The  defendants  plead  to  the  first,  second  and 
third  breaches,  that  at  the  April  Term  of  the 
court  held  in  and  for  the  County  of  Coosa,  in 
1840,  the  plaintiffs  in  the  execution  suggested 
to  the  court,  according  to  the  statute  in  such 
cases  made  and  provided,  after  setting  out  the 
132*]  execution,  and  issuing  of  it  to  the  *sher- 
iff,  and  return  of  it  without  having  levied  the 
money  thereon,  that  the  same  might  have  been 
collected,  if  due  diligence  had  been  used  by 
the  sheriff;  that  thereupon  an  issue  was  formed 
upon  this  suggestion;  and  that  upon  the  trial 
auch  proceedings  were  nad  that  the  jury  found 
the  same  in  favor  of  the  defendants.  The  plea 
further  avers  that  the  alleged  neglects,  defaults 
and  breaches  of  duty  in  the  first,  second  and 
third  breaches  assigned,  and  in  said  suggestion, 
are  the  same,  and  not  different. 

To  tliis  plea  the  plaintiffs  replied,  that  the 
matters,  neglects  and  defaults  in  the  said  three 
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breaches  assigned  in  the  declaration,  were  not 
the  same  identical  matters,  neglects  and  de- 
faults as  in  said  plea  mentioned,  and  for  and 
in  respect  to  which  the  said  judgment  in  said 
plea  mentioned  was  recovered  in  manner  and 
form  as  set  forth. 

To  this  replication  there  was  a  demurrer  and 
joinder,  and  judgment  for  the  defendants. 

The  defendants  also  plead  to  all  the  breaches 
severally,  except  the  first,  that  the  goods  and 
chattels  levied  on  as  stated  in  said  breaches 
at  the  time  of  the  said  levy,  and  at  the  time 
said  execution  came  to  the  hands  of  said  Smith, 
sheriff  as  aforesaid,  were  not  the  property  of 
the  said  Jeremiah  M.  Frion,  the  defendant  in 
the  execution,  and  were  not  liable  to  be  taken 
for  the  payment  or  satisfaction  of  the  said 
judgment. 

There  was  a  demturer  to  this  plea,  and 
joinder,  and  judgment  for  the  defendants. 

These  two  pleas  cover  all  the  breaches  as- 
signed in  the  declaration,  and  if  they  fur- 
nished answers  to  them,  the  judgment  for  the 
defendants  in  the  court  below  should  be  sus- 
tained. 

The  first  three  breaches,  as  we  have  seen, 
were  first,  that  there  were  goods  of  the  defend- 
ant in  the  execution,  and  of  which  the  sheriff 
could  have  levied  the  money;  but  that  not  re- 
garding his  duty,  he  neglected  and  refused  so 
to  do.  Second  and  third,  that  he  did  make  a 
levy  upon  the  goods,  but  neglected  and  refused 
to  sell  the  same. 

The  plea  sets  up  that  the  plaintiffs  made  a 
suggestion,  under  the  statute,  to  the  court,  at 
the  return  of  the  execution,  that  the  sheriff 
could  have  collected  the  money  thereon,  if  he 
had  exercised  due  diligence  in  the  execution  of 
the  writ;  and  upon  this  suggestion  or  allega- 
tion an  issue  was  formed  bitween  the  parties 
and  tried  by  a  jury,  who  found  a  verdict  for 
the  defendants,  upon  which  a  judgment  was 
rendered. 

The  replication  to  this  plea  is,  that  the  mat- 
ters, neglects  and  defaults  in  the  said  three 
breaches  in  the  declaration  were  not  the  same 
matters,  neglects  and  defaults  in  the  said  plea 
mentioned,  and  in  respect  to  which  the  judg- 
ment was  recovered.  *We  think  the  [*1SS 
replication  is  bad,  on  the  ground  that  it  raises 
an  issue  of  law,  rather  than  one  of  fact.  The 
matters  in  all  three  of  the  breaches  were  neces- 
sarily involved  in  the  question  of  due  and 
proper  diligence  on  the  part  of  the  sheriff  in 
the  execution  of  the  fi.  fa.  The  omission  to 
levy  upon  the  goods,  or  to  sell  after  the  lev^, 
fell  directly  within  the  issue  and  inquiry  m 
that  proceeding  under  the  statute;  and  we  are 
bound  to  presume  were  the  subject  of  ex- 
amination before  the  court  and  jury,  and  were 
passed  upon  by  them.  Where  the  facts  in  issue 
appear  upon  the  record,  either  expressly  or  by 
necessary  intendment,  it  is  not  competent  to 
contradict  them,  as  tlids  would  be  contradicting 
the  record  itself.  The  judgment  is  conclusive 
upon  these  facts,  between  the .  same  parties 
or  privies,  whenever  properly  pleaded.  If 
the  matters  involved  in  the  issue  do  not  appear 
upon  the  record,  then  it  is  competent  to  ascer- 
tain them  by  proof  aliunde.  2  Phil.  Ev.  15, 
20,  21;  C.  &  H.  Notes,  p.  13,  note  14;  also,  pp. 
163,  164,  and  cases. 
Here  we  cannot  help  seeing,  that  the  matters 
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sought  to  be  put  in  issue  by  the  replication 
are  those  necessarily  involved  in  the  former 
trial;  and  to  uphold  it  would  be  to  permit  the 
same  facts  to  be  agitated  over  again.  Cer- 
tainly, neglect  to  levy  the  money  on  the  execu- 
tion out  of  the  defendant's  goods  within  the 
sheriff's  bailiwick,  or  neglect  to  sell  them,  and 
make  the  money  after  the  levy,  are  facts 
bearing  directly  on  the  former  issue;  and  one 
criterion  for  trying  whether  the  matters  or 
cause  of  action'  be  the  same  as  in  the  former 
suit,  is,  that  the  same  evidence  will  sustain 
both  actions.  2  Phil.  £v.  16;  C.  &  H.  Notes, 
p.  19,  note  17. 

The  issue  upon  the  suggestion  that  the  sheriff 
could  have  levied  the  money  on  the  execution 
with  the  exercise  of  due  diligence,  is  a  very 
broad  one.  It  is  held  by  the  coiu-ts  of  Ala- 
bama, that  the  sheriff  may  discharge  himself 
from  responsibility  by  showing  due  diligence; 
and  to  enable  him  to  do  this  nothing  more  is 
necessary  than  to  traverse  the  facts  contained 
in  the  suggestion.  But  if  the  defense  consists 
of  new  matter,  or  matters  of  avoidance,  he 
must  then  plead  it.    3  Ala.  28. 

It  is  difficult  to  conceive  of  a  broader  issue 
for  the  purpose  of  charging  this  officer  with 
neglect  or  default  in  the  course  of  his  duty 
under  the  execution. 

Then,  as  to  the  plea  that  the  goods  levied 
on  were  not  the  goods  of  the  defendant  in  the 
execution,  and  not  liable  to  the  satisfaction 
of  the  judgment.  This  the  demurrer  admits. 
Of  course,  the  sheriff  had  no  authority  to  make 
the  levy,  and  stood  responsible  himself  to  the 
owner,  as  a  trespasser,  as  soon  as  the  seizure 
took  place.  In  the  face  of  this  admission  on 
the  record,  it  is  impossible  to  hold  him  liable 
134*]  for  the  value  of  the  goods.  *The  plea 
answers  the  material  allegation  in  each  of  the 
assignments  of  breaches,  and  without  which 
the  assignment  would  be  substantially  defect- 
ive, namely:  the  seizure  of  the  goods  on  the 
execution.  The  allegations  as  to  no  claim 
having  been  made  to  the  property  by  third 
persons,  and  no  affidavit  taken  or  bond  given, 
or  if  given,  that  it  was  lost,  are  matters  de- 
pending upon  the  levy.  If  that  is  denied  or 
avoided,  tne  several  breaches  are  fully  an- 
swered. 

Now,  the  seizure  of  the  goods  of  a  third  per- 
son, on  the  execution,  does  not  change  the 
title  or  make  them  the  goods  of  the  defendant 
on  the  execution.  The  only  effect  is,  if  after 
this  the  sheriff  returns  the  execution  nulla  bona, 
the  biu-den  is  thrown  upon  him  in  a  suit  for 
a  false  return  to  show  that  the  goods  were  not 
the  defendant's,  and  therefore  not  liable  to  the 
execution.  Magne  v.  Seymour,  6  Wend.  309;  1 
B.  &  C.  514. 

The  same  principle  was  held  in  Mason  et 
al.  V.  Watts,  7  Ala.  703.  That  was  a  case 
arising  out  of  a  suggestion  against  the  sheriff 
and  his  sureties,  tmder  the  statute  to  which  we 
have  referred,  and  in  a  case  where  the  goods 
had  been  seized,  and  a  return  upon  the  exe- 
cution accordingly.  The  suggestion  was  met 
that  the  goods  were  not  the  property  of  the 
defendant  in  the  execution. 

The  court  say  that  the  sheriff  may  excuse 
himself  by  showing  that  the  defendant  in  the 
execution  had  no  property  in  the  goods  levied 
upon.  That  the  reason  for  this  ft,  that  the 
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sheriff,  by  levying  upon  the  goods  of  a  third 
person,  becomes  a  trespasser,  and  being  so,  the 
law  does  not  impose  on  him  the  duty  of  hold- 
ing the  ^oods  after  he  has  ascertained  their  tme 
ownership.  Another  observation  in  that  ease 
is  applicable  here.  The  court  says  it  may  be, 
if  a  loss  results  to  the  plaintiff  by  being  cast 
in  costs,  or  otherwise,  from  the  neglect  of  the 
sheriff  to  retain  the  affidavit  of  claim,  or  bond 
executed  by  the  claimant,  he  may  be  liable  in 
an  action  on  the  case,  but  not  for  the  value 
of  the  property  levied  on.  Although  the  suit 
on  the  bond  in  this  case,  according  to  the 
practice  in  the  courts  of  Alabama,  may  be 
regarded  as  a  substitute  for  this  action,  still  no 
such  ground  or  cause  of  action  is  set  out  in  any 
of  the  assignments  of  breaches,  and  of  course 
no  opportunity  is  given  to  answer  it.  We  are 
satisfied,  therefore,  that  the  plea  is  a  full  an- 
swer to  all  the  breaches  assigned  to  which  it 
refers,  and  has  been  pleaded. 

There  are  many  other  pleas,  replicationa 
and  issues  of  law  raised  upon  them,  arising 
out  of  the  useless  number  of  breaches  assigned 
in  the  declaration,  and  which  have  very  much 
tangled  and  complicated  the  pleadings  in  the 
record;  but  we  do  not  propose  to  examine  or 
express  any  opinion  upon  them,  as  upon  the 
whole  record  we  see  a  complete  defense  to  all 
the  *causes  of  action  set  forth  in  the  [*135 
declaration,  it  would  be  an  idle  and  profitless 
waste  of  time  to  enter  upon  their  examination, 
and  besides,  whatever  might  be  our  conclusions, 
they  would  not  vary  the  result.  Stephens' 
PI.  163,  176. 
The  judgment  of  the  court  below  is  affirmed. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
/Hsript  of  the  record  from  the  District  Court  of 
the  United  States  for  the  Middle  District  of 
Alabama,  and  was  argued  by  counsel;  on  con- 
sideration whereof,  it  is  now  here  ordered  and 
adjudged  by  this  court,  that  the  judgment  of 
the  said  District  Court  in  this  cause  be,  and 
the  same  is  hereby  affirmed,  with  costs. 


In  the  Matter  of  JOSIAH  S.  STAFFORD  and 
Jeannette  Kirkland,  his  Wife,  Appellants, 

V. 

THE  UNION  BANK  OF  LOUISIANA. 

Practice — premature  motion  to  dismiss  appeal — 
disposition  of — court's  views  expressed — mode 
of  relief  suggested. 

Where  an  appeal  was  taken  from  a  decree  In 
chancery,  which  decree  was  made  by  the  court  be- 
low during  the  sitting  of  this  court  in  term  time. 
the  appellant  is  allowed  until  the  next  term  to  lll« 
the  record :  and  a  motion  to  dlsmln  the  appeal, 
made  at  the  present  term,  before  the  case  baa 
been  regularly  entered  upon  the  docket,  cannot  be 
entertained,  nor  can  a  motion  to  award  a  proce- 
dendo. 

This  court,  however,  baring  a  knowledge  of  tbe 
case,  will  express  its  views  upon  an  Importaat 
point  of  practice. 

Where  the  appeal  Is  intended  to  operate  as  a  so- 
persedeas,  the  security  given  In  the  appeal  bood 
must  be  equal  to  the  amount  of  tbe  decree,  as  tt  la 
in  the  case  of  a  Judgment  at  common  law. 

The  two  facts,  namely:  first,  that  tbe  recelTer 
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Appointed  by  the  court  below  bad  given  bond  to  a 
large  amount,  and  second,  that  tbe  persons  to 
whom  the  property  had  been  hired  had  given  se- 
■carlty  for  its  safe  keeping  and  delivery,  do  not 
affect   the  above  result. 

The  security  must,  notwithstanding,  be  equal  to 
tbe  amount  of  the  decree. 

A  mode  of  relief  suggested. 

THIS  was  an  appeal  from  the  District  CJourt 
of    the    United    States    for   the    State   of 
Texas. 

It  will  be  seen,  by  a  reference  to  12  How. 

327,  that  this  case  was  formerly  before  this 

•court,  and  that  the  decree  of  the  court  below 

(dismissing  the  bill  filed  by  the  Union  Bank) 

was  reversed. 

In  the  execution  of  the  mandate  of  this 
court,  the  District  CJourt  of  Texas  passed  a  de- 
cree on  the  2f^h  of  February,  1854,  from  which 
Stafford  and  wife  appealed.  Mr.  Hale  and  Mr. 
Ck>xe,  on  behalf  of  the  Union  Bank,  moved  to 
dismiss  the  appeal,  for  the  following  reasons: 
136*]  *This  motion  is  made  to  dismiss  the 
appeal  in  this  cause,  and  to  award  a  procedendo 
to  the  District  CJourt,  on  the  ground  that  the 
appeal  bond  given  by  the  appellants  is  not  suf- 
ficient to  stay  the  execution  of  the  decree. 

The  cause  was  originally  commenced  by  the 
Union  Bank  of  Louisiana  against  Josiah  S. 
Stafford  and  wife,  in  the  District  Court  for  the 
District  of  Taxes,  for  the  purpose  of  foreclos- 
ing a  mortgage  on  certain  negro  slaves.  A  de- 
cree having  been  rendered  by  the  District  Court 
against  the  complainant  dismissing  the  bill,  an 
appeal  was  taken  to  this  court,  and  at  the  De- 
cember Term,  1851,  the  decree  of  the  District 
Court  was  reversed,  and  the  cause  remanded, 
with  directions  to  that  court  to  enter  a  decree 
in  favor  of  the  complainants.  Union  Bank  of 
Louisiana  v.  Stafford  and  wife,  12  How.  327, 
343.  No  term  of  the  District  Court  was  held 
until  July,  1853,  when  some  objections  being 
raised  by  the  defendants  to  the  proposed  form 
of  the  decree,  and  to  the  report  of  the  master 
on  the  receiver's  accounts,  the  coiu*t  took  the 
whole  matter  under  consideration  until  the  next 
term.  The  objections  to  the  master's  reports 
having  been  waived,  a  final  decree  was  ren- 
dered on  the  26th  of  February,  1864,  by  which 
it  was  directed  that  the  sums  accruing  from 
the  hire  of  the  slaves  in  the  custody  of  the  re- 
ceiver, pendente  lite,  amounting  to  $26,379.39, 
should  be  paid  by  the  receiver  to  the  complain- 
ant, and  credited  on  the  total  amount  due  by 
the  defendants;  and  that. in  case  the  defendants 
failed  to  pay  over  the  balance  remaining  due 
after  such  credit,  amounting  to  $39,877.13,  on 
the  1st  of  July,  1864,  they  should  be  fore- 
closed of  their  equity  of  redemption,  and  the 
master  should  seize  and  sell  the  mortgaged 
slaves  at  public  auction,  on  the  3d  of  the  same 
month,  after  giving  three  month's  notice  by  ad- 
vertisement of  the  time,  place  and  terms  of 
sale,  and  should  pay  to  the  complainants  out  of 
the  proceeds  of  the  sale  the  foregoing  sum  of 
$39,877.13,  in  satisfaction  of  the  debt. 

It  appears,  then,  as  well  by  the  decree  as  by 
the  report  of  the  master,  which  was  confirmed, 
that  on  the  1st  of  July,  1864,  when  the  fore- 
closure was  to  take  effect,  the  debt,  interest 
and  costs,  due  to  the  complainant,  would 
amount   to   $65,266.52. 

On  the  7th  of  March,  1864,  the  tenth  day 
after  the  entry  of  the  above  decree,  the  de- 
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fendants  prayed  an  appeal,  and  the  following 
order  was  made  by  the  court: 

"On  this  day  came  the  defendants,  by  their 
counsel,  and  prayed  an  appeal  to  the  next  term 
of  the  Supreme  Court  of  the  United  States,  to 
be  held  in  Washington  City  on  the  1st  Monday 
in  December  next,  from  the  decree  of  the  court 
rendered  in  favor  of  complainants  against  de- 
fendants; and  to  them  it  is  granted,  upon  con- 
dition that  the  defendants  enter  into  a  good  and 
•sufiicient  bond,  with  good  and  suffi-  ['IS 7 
cient  surety  in  the  penal  sum  of  $19,000,  con- 
ditioned that  they  prosecute  their  appeal  with 
effect,  and  answer  all  damages  and  costs,  if 
they  fail  to  make  their  plea  good.  And  there- 
upon the  defendants,  in  open  court,  tendered  a 
bond  with  L.  C.  Stanley,  Patrick  Perry,  and 
William  H.  Clark,  as  sureties  in  the  sum  of 
$10,000,  and  the  court  having  inspected  the 
bond,  and  being  satisfied  it  is  in  conformity  to 
law,  and  the  order  of  the  court  herein,  and 
that  the  sureties  are  good  and  sutficient,  it  is 
now  ordered  that  the  bond  be  approved  and 
filed.  It  is  ordered  to  be  entered  that  the  bond 
of  appeal  taken  and  filed  in  this  cause  operates 
as  a  supersedeas  to  the  decree  of  the  court." 

On  the  same  day  the  appeal  bond  referred 
to  in  the  order  was  filed.  The  complainant  ob- 
jected to  the  bond  being  received  to  supersede 
or  stay  the  decree,  because  the  penalty  was 
much  less  than  the  amount  of  the  decree,  and 
was  wholly  insufficient,  but  this  objection  was 
overruled. 

On  the  11th  of  March,  1854,  notice  was  given 
to  the  defendants  and  their  counsel  that  the 
present  motion  would  be  made,  and  this  notice, 
with  the  acknowledgment  of  service,  is  here- 
with filed. 

This  motion  is  similar  to  that  presented  to^ 
this  court  in  the  case  of  Catlett  v.  Brodie,  9 
Wheat.  653.  The  Act  of  March  3,  1803,  adopts 
in  appeals  the  same  rules  that  are  applied  to 
writs  of  error  (The  San  Pedro,  2  Wheat.  132), 
and  the  22d  section  of  the  Judiciary  Act  pro- 
vides that  "every  justice  or  judge  signing  a 
citation  or  writ  of  error  as  aforesaid,  shall 
take  good  and  sufficient  security  that  the  plain- 
tiff in  error  shall  prosecute  his  writ  to  effect, 
and  answer  all  damages  and  costs,  if  he  faiU 
to  make  his  plea  gc^."  In  the  case  above 
cited,  it  is  said:  "It  has  been  supposed  at  the 
argument  that  the  Act  meant  only  to  provide 
for  such  damages  and  costs  as  the  court  should 
adjudge  for  the  delay.  But  our  opinion  is, 
that  this  is  not  the  true  interpretation  of  the 
language.  The  word  'damages'  is  here  used, 
not  as  descriptive  of  the  nature  of  the  claim 
upon  which  the  original  judgment  is  founded, 
but  as  descriptive  of  the  indemnity  which  the 
defendant  is  entitled  to,  if  the  judgment  is  af- 
firmed. Whatever  losses  he  may  sustain  by 
the  judgment's  not  being  satisfied  and  paid, 
after  the  affirmance,  these  are  the  damages 
which  he  has  sustained,  and  for  which  the 
bond  ought  to  give  good  and  sufficient  security. 
Upon  any  suit  brought  on  such  bond,  it  fol- 
lows, of  course,  that  the  obligors  are  at  liberty 
to  show  that  no  damages  have  been  sustained, 
or  partial  damages  only,  and  for  such  amount 
only  is  the  obligee  entitled  to  judgment." 
This  language  applies  to  the  present  case. 

the 
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receiver  had  given  two  bonds,  each  in  the  pen- 
alty of  $20,000,  for  the  faithful  discharge  of 
his  duties,  and  as  the  mortgaged  slaves  were  in 
the  possession  of  hirers,  who  had  also  given 
bonds  in  the  joint  penalty  of  $80,000,  for  the 
safe  keeping  and  delivery  of  such  slaves,  the 
complainant  had  no  right  to  require  any  further 
security  from  the  defendants  than  sufficient  to 
cover  the  special  damages  which  might  be  im- 
posed by  this  court  for  delay.  This  conclusion 
18  directly  opposed  to  the  reasoning  of  the 
court  in  Gatlett  v.  Brodie.  It  is  evident  that, 
notwithstanding  the  bonds  given  by  the  re- 
ceiver and  the  hirers,  the  complainant  is  ex- 
posed by  the  appeal  to  the  danger  of  losing  the 
whole  of  the  debt.  The  sureties  on  these 
bonds  may  become  insolvent;  the  money  in  the 
hands  of  the  receiver  may  be  squandered;  the 
slaves  may  die  or  run  away.  And  in  the  lan- 
guage of  the  court:  whatever  losses  the  com- 
plainant may  sustain,  these  are  the  damages 
which  he  has  sustained,  and  for  which  the  bond 
ought  to  give  good  and  sufficient  security.  In- 
de^,  if  the  construction  put  upon  the  Act  by 
this  court  is  applicable  in  any  case,  it  must  be 
in  all,  and  no  special  circumstances  can  con- 
stitute an  exception. 

It  may  be  objected  that  this  motion  cannot 
be  entertained,  at  this  time,  because  the  appeal 
has  been  taken  to  the  next  regular  term.  But 
neither  the  Acts  of  Congress  which  regulate 
practice  in  the  court,  nor  the  rules  adopted  for 
its  government,  imply  that  a  motion  of  this 
kind  cannot  be  made  before  the  cause  is  re- 
quired to  be  docketed.  On  the  contrary,  it  is  a 
well-established  principle,  that  at  the  moment 
of  the  appeal,  and  by  that  act  alone,  the  cause 
is  virtually  removed  to  this  court;  and  the  ju- 
risdiction thus  vested  may,  of  course,  be  exer- 
cised generally.  Wylie  v.  Coxe,  14  How.  1.  Every 
consideration  would  seem  to  induce  the  action 
of  the  court  on  motions  of  this  character — the 
urgency  of  the  case — the  injury  sustained  by 
the  appellee — the  delay  of  justice — the  danger 
of  renewed  and  vexatious  appeals;  and  in  no 
instance  can  stronger  reasons  be  offered  than 
in  this,  where  the  amount  of  the  appeal  bond 
is  but  $10,000,  and  the  debt  is  $65,000;  and 
where  the  decree  from  which  the  new  appeal 
is  prayed,  is  in  exact  conformity  with  the 
former  mandate  of  this  court. 

But  if  there  would  be  any  objection  to  the 
dismissal  of  the  appeal  at  this  time,  there  can 
be  none  to  the  award  of  a  procedendo  to  the 
court  below,  to  enforce  the  decree  by  the  issu- 
anee  of  an  order  of  sale.  The  District  Court 
has  directed  the  stay  of  all  proceedings;  and  if 
such  a  result  was  not  the  lawful  consequence 
of  the  appeal,  this  court  must  be  competent  to 
require  the  execution  of  what  is,  in  fact,  noth- 
ing but  its  own  decree. 

139*]  *Mr.  Justice  ITLean  delivered  the 
opinion  of  the  court: 

This  is  an  appeal  from  the  District  Court  of 
Texas,  and  a  motion  is  made  to  dismiss  it,  on 
the  ground  that  security  has  been  given  in  the 
sum  of  $10,000  only,  when  the  sum  decreed  to 
be  paid  was  $65,000.  And  a  procedendo  is 
prayed,  commanding  the  District  Court  to  ex- 
ecute the  decree. 

Notice  of  this  motion  was  acknowledged  by 
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the  counsel  for  the  appellant  the  lltb  of  March, 
1854. 

As  the  appeal  was  taken  since  the  commence- 
ment of  the  present  term,  the  appellant  is  not 
bound  to  file  the  record  until  the  next  term. 

By  the  decree  in  the  District  Court  a  mort- 
gage on  a  large  number  of  slaves,  to  secure  the 
payment  of  a  debt  due  to  the  Union  Bank  of 
Louisiana,  was  foreclosed.  A  receiver  havinf? 
been  previously  appointed,  who  hired  out  the 
slaves  and  received  the  hire,  he  was  directed 
by  the  decree  to  pay  to  the  Bank  the  sum  of 
$25,329.39,  moneys  in  his  hands,  and  that  the 
residue  of  the  money  due,  amounting  to  the 
sum  of  $39,877.13,  should  be  paid  on  the  first 
day  of  July  next,  and  if  not  so  paid,  that  the 
slaves  should  be  seized  and  sold. 

On  the  7th  of  March,  1854,  the  tenth  day 
after  the  decree  was  entered,  the  defendants 
prayed  an  appeal,  which  was  granted,  and  cm 
the  same  day  a  bond  was  given  in  the  penal 
sum  of  $10,000  as  required  by  the  court. 

As  the  appeal  has  not  been  regularly  entered 
on  the  docket,  and  as  the  appellant  is  not  bound 
to  enter  it  until  next  term,  a  motion  to  dismiss 
it  cannot  be  entertained.  But  as  the  record  is 
before  us,  which  states  the  facts  on  which  the 
motion  is  founded,  the  court  will  suggest  their 
views  of  the  law,  in  regard  to  an  important 
point  of  practice. 

The  Act  of  1803  places  appeals  in  chancery 
on  the  same  footing  as  writs  of  error.  And  in 
the  case  of  Catlett  v.  Brodie,  9  Wheat.  663,  this 
court  held,  that  security  must  be  given  on  a 
writ  of  eror,  to  operate  as  a  supersedeas  for 
the  amount  of  the  judgment.  By  the  Act  of 
12th  December,  1794,  when  a  stay  of  execution 
is  not  desired,  security  shall  be  given  only  to 
answer  costs. 

A  motion  was  made,  in  the  District  Court, 
to  dismiss  the  allowance  of  the  appeal,  on  the 
ground  that  security  in  the  amount  of  the  de- 
cree had  not  been  given.  This  was  opposed  by 
the  counsel  for  the  appellant,  and  it  was  al- 
leged, as  the  receiver  had  given  two  bonds,  each 
in  the  penalty  of  $20,000,  for  the  faithful  dis- 
charge of  his  duties,  and  as  the  *mort-  [*140 
gaged  slaves  were  in  possession  of  persons  who 
had  hired  them,  who  had  given  bonds  in  the 
joint  penalty  of  $80,000,  for  the  safe  keeping 
and  delivery  of  the  slaves,  that  no  further 
security,  under  the  statute,  ought  to  be  re- 
quired to  entitle  the  appellant  to  a  supersedeas 
against  the  decree.  The  court  overruled  the 
motion. 

The  decision  of  this  court,  in  the  case  above 
cited,  was,  that  the  words  of  the  Act,  "suffi- 
cient security  that  the  plaintiff  in  error  shall 
prosecute  his  writ  to  effect,  and  answer  all 
damages  and  costs,  if  he  fails  to  make  his  plea 
good,"  do  not  refer  to  ''the  nature  of  the  claim 
upon  which  the  original  judgment  is  founded, 
but  that  they  are  descriptive  of  the  indemnity 
which  the  defendant  is  entitled  to,  if  the  judg- 
ment be  affirmed."  And  the  court  further  say, 
"whatever  losses  he,  the  defendant  in  error, 
may  sustain  by  the  judgment  not  being  satis- 
fied and  paid  after  the  affirmance,  these  are  the 
damages  which  he  has  sustained,  and  for  which 
the  bond  ought  to  give  good  and  sufficient 
security." 

If  this  construction  of  the  statute  be  adhered 
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to,  the  amount  of  the  bond  given  on  the  appeal 
must  be  the  amount  of  the  judgment  or  decree. 
There  is  no  discretion  to  be  exercised  by  the 
judge  taking  the  bond,  where  the  appeal  or  writ 
of  error  is  to  operate  as  a  supersedeas.  This 
rule  was  established  in  1817,  and  it  has  been 
adhered  to  ever  since. 

The  hardship  of  this  rule,  on  the  appellant, 
is  more  imaginary  than  real.  Suppose  the  ap- 
pellant had  given  ample  personal  security  on 
the  original  obligation  for  the  payment  of  the 
money,  and  the  sureties  were  sued  with  the 
principal,  would  they  be  excused  from  giving 
bail  on  an  appeal  or  writ  of  error,  as  the  Act 
requires?  And  how  does  such  a  case  differ 
from  the  one  before  us,  where  mortgage  has 
been  given  on  personal  property? 

If  the  receiver  has  given  security,  in  $40,000, 
faithfully  to  pay  over  the  money  in  his  hands; 
and  if  those  persons  who  employed  the  slaves 
have  given  bond  in  $80,000,  for  the  safe  keep- 
ing and  delivery  of  them,  and  the  sureties  are 
good,  the  appellant  can  have  no  difficulty  in 
giving  the  security  on  his  appeal,  to  the  amount 
of  the  decree  in  the  District  Court.  It  is  true 
the  property  is  taken  out  of  his  possession  and 
control,  but  it  is  in  possession  of  persons  who 
gave  bonds  for  his  safe  keeping  and  delivery 
when  required,  a  part  of  it  in  payment  of  the 
decree,  and  the  residue  to  be  sold  in  satisfac- 
tion of  the  balance  of  the  decree.  In  this  con- 
dition of  the  property,  if  the  transaction  be 
bona  fide  (and  it  must  be  presumed  to  be  fair, 
as  the  arrangement  was  made  under  the  order 
of  the  court),  the  responsibility  on  the  appeal 
141*]  bond  can  be  little  *more  than  nominal. 
The  state  of  the  property  affords  more  safety 
to  the  security  on. the  appeal  bond  than  if  the 
property  and  money  were  in  possession  of  the 
appellants,  and  imder  their  control.  A  double 
mortgage  is  on  the  property,  that  it  shall  be 
faithfully  applied  to  the  payment  of  the  decree. 

The  appeal  is  for  the  benefit  of  the  appellant. 
A  decree  in  the  District  Court  has  been  entered 
against  him,  and  there  is,  in  the  custody  of 
the  law,  a  sufficient  amount  of  money  and 
property  to  pay  the  amount  decreed.  An  ap- 
peal suspends  the  payment  some  one  or  two 
years,  and  as  this  is  done  for  the  benefit  of  the 
appellants,  and  at  their  instance,  is  it  not 
equitable  that  the  risk  should  be  provided  for 
by  them?  The  law  has  so  decided,  by  requiring 
secmity  to  be  given  to  the  amoimt  of  the  de- 
cree, without  reference  to  the  nature  of  the 
suit.  The  provision  of  the  Act,  as  construed 
by  this  court,  is  not  a  matter  over  which  the 
court  can  exercise  a  discretion.  The  language 
is  mandatory,  and  must  be  complied  with.  We 
can  know  nothing  of  the  responsibility  of  the 
receiver  or  of  the  hirers  of  the  slaves,  nor  is  it 
proper  that  we  should  inquire  into  their  circum- 
stances and  the  responsibility  of  the  sureties, 
with  the  view  of  substituting  them  for  the  se- 
curity on  the  appeal,  which  the  law  requires. 

For  the  reasons  stated,  the  court  cannot  dis- 
miss the  appeal,  nor  award  a  procedendo.  A 
more  appropriate  remedy  would  seem  to  be  a 
rule  on  the  District  Judge,  to  show  cause  why 
a  mandamus  should  not  be  issued;  but  this  can 
be  done  only  on  motion. 
14  Ii.  eO. 


Mr.  Justice  Catron; 

The  case  was  decided  in  the  District  Court,, 
in  March  last,  and  during  the  present  term  of 
this  court,  and  an  appeal  taken  to  our  next 
term;  consequently  the  cause  is  not  here,  nor 
have  we  any  power  to  dismiss  it.  The  motion, 
to  dismiss  must  therefore  be  overruled.  But  I 
do  not  agree  to  the  opinion  expressed  by  a  ma- 
jority of  my  brother  judges,  advising  the  ap- 
pellees what  course  to  pursue  against  the  Dis- 
trict Judge.  First.  Because  we  have  no  case  be- 
fore us  authorizing  such  an  expression  of  opin* 
ion;  and  I  am  opposed  to  a  mere  dictum  at- 
tempting to  settle  so  grave  a  matter  of  prac- 
tice. And  Second.  My  opinion  is  that  the  stat- 
ute referred  to  does  not  govern  a  case  of  equity,, 
where  property  is  pursued  under  a  mort- 
gage, and  the  mortgaged  property,  at  the  com- 
plainant's instance,  has  been  taken  into  the 
hands  of  the  court,  and  so  remains  at  the  time 
of  the  appeal. 

If  the  property,  from  its  perishable  nature^ 
had  been  by  interlocutory  decree  converted  into* 
money,  and  this  was  in  court,  "then,  I  [*142 
think,  no  security  to  cover  its  contingent  loss 
should  be  required;  and  here  $25,000  has  been 
earned,  previous  to  the  suit,  by  the  mortgaged, 
slaves,  and  is  in  court. 

That  this  mortgagor  is  stripped  of  his  prop- 
erty, and  cannot  give  seciurity  for  so  large  an 
amount,  is  manifest,  and  to  construe  the  Act  of 
Congress  as  if  this  was  a  simple  judgment  at 
law,  would  operate  most  harshly. 

Motion    overruled. 


CHARLES  DAVENPORT  et  al.,  Heirs  of  John 
Davenport,  Deceased, 

V. 

P.  FLETCHER  et  aL 
When  writ  of  error  will  be  dismissed. 

1.  Where  the  Judgment  is  not  properly  described 
in  the  writ  of  error ; 

2.  Where  the  l>ond  is  given  to  a  person  who  is 
not  a  party  to  the  judgment; 

3.  Where  the  citation  issued  is  issued  to  a  person 
who  is  not  a  party ;  the  writ  of  error  will  be  dis- 
missed on  motion. 

T^IIS  case  was  brought  up  by  a  writ  of  error 
from  the  Circuit  (%urt  of  the  United  States- 
for  the  Eastern  District  of  Louisiana. 

It  will  be  necessary  to  state  only  the  judg- 
ment, and  such  of  the  other  subsequent  pro- 
ceedings as  gave  rise  to  the  motion  to  dismiss,, 
and  the  judgment  of  the  court  thereon. 

On  the  23d  of  June,  1848,  the  Circuit  Court 
pronounced  a  judgment,  which  is  thus  recited 
in  the  writ  of  possession,  which  was  issued  on 
the  21st  of  July,  1848. 

Whereas  Felicite  Fletcher,  Maria  Antonio 
Fletcher,  Augustine  Cuesta,  Javiera  Cuesta, 
and  Felicite  Cuesta  y  Fletcher,  complainants, 
against  Charles  Davenport,  Erasmus  A.  Ellis, 
Margaret  Davenport,  wife  of  Peter  McKittrick; 
John  Phellip,  Edgar  Davenport,  and  Elizabeth 
Davenport,  wife  of  Celestine  Maxent,  deceased, 
heirs  of  John  Davenpdrt,  deceased,  defendants,, 
on  the  23d  day  of  June,  A.  D.  1848,  by  the 
judgment  of  the  Circuit  Court  of  the  United 
States  for  the  Fifth  Circuit  and  District  of 
Louisiana,  etc,  etc.,  etc 
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The  petition  for  the  writ  of  error  was  in  the 
jiames  of  the  above  defendants,  and  alleged 
further,  that  since  said  final  judgment  the 
original  plaintiffs  in  the  petition  named,  had 
parted  with  their  interest  in  the  said  judgment 
to  Charles  McMicken,  a  citizen  of  the  State  of 
Ohio,  and  he  hath  been  subrogated  to  the  rights 
of  the  plaintiffs  in  the  case,  as  doth  appear  by 
the  record  in  this  cause.  The  petition  then 
prayed  that  the  "original  plaintiffs  herein,  as 
well  also  as  the  said  Charles  McMicken,  may 
be  made  parties  hereto  and  duly,  cited,"  etc:, 
•etc.,  etc. 
143*]     "The  writ  of  error  began  as  follows: 

Because,  in  the  record  and  proceedings,  as 
also  in-  the  rendition  of  the  judgment  of  a  plea 
which  is  in  the  said  Circuit  Court  before  you, 
■or  some  of  you,  between  F.  Fletcher  et  al.,  and 
Charles  Davenport  et  al.,  heirs  of  John  Daven- 
port, deceased,  a  manifest  error  hath  happened 
to  the  great  damage  of  the  said  Charles  Daven- 
port et  al.,  heirs  of  John  Davenport,  deceased, 
as  by  their  complaint  appears,  etc.,  etc.,  etc. 

Citations  were  issued  by  Felicite  Cuesta  y 
Fletcher,  wife  of  Jose  Desadario  Harravo;  to 
Augustine  Cuesta;  to  Javiera  Cuesta;  to  Maria 
Antonia  Fletcher,  otherwise  called  Maria  An- 
tonia  Fletcher  Hipp;  to  Felicite  Fletcher,  other- 
wise called  Felicite  Fletcher  Hipp;  and  to 
Cnarles  McMicken. 

The  bond  was  given  by  a  portion  only  of  the 

Slaintiffs  in  error,  and  exclusively  to  Charles 
[cMicken. 

On  the  12th  of  December,  1853,  Mr.  Perin, 
on  behalf  of  the  defendants  in  error,  moved  to 
dismiss  the  writ  of  error  for  several  reasons, 
amongst  wbich  were  the  two  following,  which 
are  the  only  ones  necessary  now  to  be  men- 
tioned: 

Ist.  That  there  is  a  misjoinder  of  the  defend- 
ants in  error,  in  adding  Charles  McMicken  in 
the  petition  for  writ  of  error,  whereas  the  name 
of  the  said  McMicken  does  not  appear  as  a 
party  in  the  record. 

2d.  That  there  is  a  variance  between  the  peti- 
tion for  the  writ  of  error  and  the  writ  itself,  in 
this,  that  the  writ  does  not  contain  the  same 
number  of  defendants  as  the  petition,  omitting 
all  the  six  names  contained  in  the  petition  ex- 
cept that  of  Charles  Davenport.  And  there  is 
also  a  variance  between  the  petition  and  cita- 
tion, and  between  the  writ  and  citation,  in  this, 
that  each  citation  does  not  contain  the 
name  of  but  one  of  the  defendants  in  error. 

On  the  6th  of  January,  1854,  Mr.  Duncan, 
on  behalf  of  the  plaintiffs  in  error,  filed  an  af- 
fidavit suggesting  a  diminution  of  the  record, 
4ind  obtained  a  certiorari,  the  retium  of  which 
was  as  follows: 

"F.  Fletcher  et  al.         1 

V.  V  No.  1320. 

John  Davenport's  Heirs.  J 

On  the  joint  motion  ot  F.  Perin,  of  counsel 
for  the  plaintiffs  in  the  above  suit,  and  of  S.  S. 
Prentiss,  of  counsel  for  Charles  McMicken,  and 
on  exhibiting  to  the  court  an  authentic  act  of 
transfer  of  the  judgment  rendered  in  this  case, 
from  said  plaintiffs  to  said  Charles  McMicken, 
dated  October  10th,  1848,  and  filed  in  the  office 
of  L.  T.  Oaire,  notary  public  of  the  City  of 
New  Orleans;  It  is  ordered  by  the  court,  that 
the  said  judgment  shall  stand  transferred  on 
144*]  the  records  of  this  court,  aa  it  is  *in 


said  act  of  transfer,  and  that  all  subsequent 
proceedings  in  this  case  relating  to  the  said 
judgment,  shall  be  conducted  and  carried  on  in 
the  name  of  the  original  plaintiffs,  for  the  use 
and  benefit  of  the  said  Charles  McMicken,  and 
at  his  expense." 

All  which  is  now  certified  to  the  honorable 
the  Supreme  Court  of  the  United  States,  in 
obedience  to  the  mandate  herewith  returned. 

Witness  my  hand,  and  the  seal  of  said  coiu-t, 
at  New  Orleans,  Louisiana,  this  Ist  March,  A. 
D.  1854. 

[Seal.]  J.  W.  Gurley,  Qerk. 

The  motion  to  dismiss  was  argued  by  Mr. 
Perin  for  the  defendants  in  error,  and  by 
Messrs.  Dnncan  and  Coxe  for  the  plaintiff  in 
error. 

Mr.  Justice  McLean  delivered  the  opinion  of 
the  court: 

A  motion  has  been  made  for  a  dismissal  of 
this  cause. 

1.  Because  the  judgment  is  not  properly  de- 
scribed in  the  writ  of  error. 

2.  Because  the  bond  is  given  to  a  person  who 
is  not  a  party  to  the  judgment. 

3.  Because  the  citation  issued  is  issued  to  a 
person  who  is  not  a  party. 

The  objections  are  all  founded  in  fact,  and 
upon  the  authority  of  Samuel  Smyth  v.  Strader, 
Ferine  &  Co.  12  How.  327. 

The  case  is  dismissed,  with  leave,  however,  to 
the  counsel  for  the  plaintiffs  to  move  for  its  re- 
instatement during  the  present  term. 


JAMES  ADAMS,  Executor-  of  Thomas  Law, 
Deceased,  and  Henry  May,  Administrator  of 
Edmund  and  Thomas  Law,  Appellants, 

V. 

JOSEPH  B.  LAW,  by  his  next  friend,  Mary 

Robinson. 

Appeal  bond  as  supersedeas — motion  for — also 
to  dismiss  appeal  for  want  of  proper  naming 
of  parties— denied. 

In  order  to  act  as  a  snpenedeas  upon  a  deciet  In 
chancery,  the  appeal  bond  mutt  be  filed  within  urn 
days  after  the  rendition  of  the  decree.  In  the  pres- 
ent case,  where  the  bond  was  not  filed  In  time,  a 
motion  for  a  supersedeas  It  not  snitained  by  sofll- 
clent  reasons,  and  consequently  matt  be  overmled. 

So,  also,  a  motion  Is  overruled  to  dismiss  the  ap> 
peal,  upon  the  ground  that  the  real  parties  In  tbm 
case  were  not  made  parties  to  the  appeal.  Thm 
error  Is  a  mere  clerical  omission  of  certain  words. 

THIS  was  an  appeal  from  the  Circuit  Court 
of  the  United  States  for  the  District  of 
Columbia. 

Two  motions  were  made  in  respect  to  it.  Od» 
by  Mr.  Coxe,  *to  dismiss  the  appeal,  [*14ft 
and  issue  a  procedendo,  and  the  other  by  Mr. 
Lawrence,  on  behalf  of  the  appellants,  for  a 
writ  of  supersedeas,  directed  to  the  court  be- 
low, for  the  purpose  of  staying  the  executkni 
of  the  decree. 
Mr.  Coxe's  motion  was  as  follows: 
It  is  now  moved  by  Richard  S.  Coxe.  so- 
licitor of  Lloyd  N.  Rogers,  administrator  of 
Elizabeth  P.  C.  Law,  deceased,  and  Edmund 
T^w  Rogers  and  Eleanore  A.  Rogers,  surviv- 
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Ing  children  of  Lloyd  N.  Rogers  and  Elizabeth 
P.  C.  Law,  his  wife,  and  of  the  representative 
of  William  Blane,  deceased,  that  this  appeal  be 
dismissed. 

1.  There  is  no  case  as  above  entitled,  and 
the  real  parties  interested  in  the  case  of  which 
2,  record  is  filed,  are  not  made  parties  to  this 
appeal,  namely:  the  said  Lloyd  and  Rogers  ad- 
ministrator, etc.,  Edmund  Law  Rogers  and 
Eleanore  A.  Rogers,  and  the  executors  of  Wil- 
liam Blane,  in  whose  favor  the  decree  of  the 
Circuit  Ck>urt  appears  to  have  been  made. 

2.  That  it  appearing  from  the  certificate  of 
the  clerk  of  said  Circuit  Court,  that  an  appeal 
was  duly  prayed  by  said  appellants,  from  the 
decree  entered  in  this  cause,  and  that  it  was 
duly  allowed,  and  an  appeal  bond,  in  the  penal 
sum  of  $200,  approved  9th  December,  1853,  is 
the  only  appeal  bond  filed  in  the  case,  and 
«uch  bond  does  not  appear  to  'have  been  given 
to  the  party  defendant,  in  the  above  entitled 
case. 

And  upon  the  facts  appearing  in  the  certifi- 
cate of  the  clerk  of  said  Circuit  Court,  that  no 
good  and  sufficient  appeal  bond  has  been  filed, 
so  as  by  law  to  operate  as  a  supersedeas. 

And  whereas  it  also  appears  as  aforesaid, 
that  the  said  James  Adams,  trustee,  is  and  has 
been  in  contempt,  in  consequence  of  his  neglect 
and  omission  to  perform  and  obey  the  order 
of  said  Circuit  Court  made  on  the  18th  Decem- 
ber, 1852;  land  that  said  Circuit  Court  has 
omitted  and  neglected  to  enforce  said  order  and 
decree  against  the  said  James  Adams,  trustee 
as  aforesaid;  it  is  now  further  moved  by  said 
solicitor,  that  a  writ  of  procedendo  do  issue 
from  this  court,  to  be  directed  to  the  said  Cir- 
cuit Court,  directing  and  comman'Ung  said  court 
to  proceed  forthwith  to  enforce,  by  appropriate 
process,  the  said  order  and  decked  of  said  Cir- 
cuit Court. 

Mr.  Lawrence's  motion  was  as  follows: 

The  appellants  in  this  case,  by  their  counsel, 
respectfully  submit  to  this  court, 

That  in  consequence  of  a  mistake  and  sur- 
prise, the  facts  in  regard  to  which  fully  appear 
•n  the  affidavits  herewith  filed,  they  failed  to 
file  a  supersedeas  bond  within  ten  days  after 
the  final  decree  was  entered  therein  in  the  Cir- 
146*]  cuit  Court;  that  the  fund  *in  contro- 
versy is  now  in  the  hands  of  the  trustee  ap- 
pointed by  the  said  court,  and  securely  invested 
to  the  satisfaction  of  all  the  parties  to  said 
cause;  that  the  said  appellants  have  offered  in 
the  said  court  to  give  bond  in  double  the 
amount  of  the  sums  decreed  to  be  paid;  that 
the  parties  to  whom  the  said  moneys  have  been 
decreed  to  be  paid  reside  out  of  the  said  Dis- 
trict of  Columbia,  and  the  Circuit  Court  has  re- 
fused to  grant  the  supersedeas  on  application 
formally  made  in  that  court  for  that  purpose, 
and  thereupon  they  move  this  Honorable  Court 
for  a  writ  of  supersedeas  to  the  Circuit  Oourt 
of  the  District  of  Columbia,  to  stay  execution 
of  the  decree  heretofore  rendered  by  the  said 
court  in  this  cause,  and  from  which  an  appeal 
hath  been  prayed  to  this  court,  on  such  terms 
as  to  your  Honors  may  seem  meet. 

These  motions  were  argued  by  Messrs.  May 
and  Bradley  in  support  of  the  motion  of  Mr. 
Lawrence  for  a  supersedeas,  and  by  Messrs. 
Coze  and  Carlyle  in  support  of  Mr.  Coxe's  mo- 
tion to  dismiss  tlM  appeal. 
14  Ji.  ed. 


The  facts  are  stated  in  the  opinion  of  the 
court. 
Messrs.  May  and  Bradley  contended — 

1.  That  this  court  has  power  to  interfere.  In 
Hardeman  v.  Anderson,  4  How.  640,  there  was 
a  neglect  of  the  clerk.  Here  there  was  no  neg- 
lect, but  the  hearing  below  was  irregular,  and 
a  surprise  upon  Mr.  May,  who  had  no  solicitor 
in  comt.  When  set  down  for  hearing,  the  casp 
ought  to  have  been  put  on  the  order  book. 

2.  The  hearing  was  irregular.  The  case  ought 
not  to  have  come  on  until  the  next  term.  Md. 
Ch.  Pr.  112. 

3.  If  the  money  is  paid  according  to  the  de- 
cree, it  will  go  beyond  the  jurisdiction  of  the 
court,  and  may  be  lost.  In  such  a  case,  the 
court  will  interfere.  6  Harr.  &  Johns.  333;  3 
Dan.  Ch.  Pr.  1611.  We  offer  to  suomit  to  any 
terms  which  the  court  mav  direct. 

Messrs.  Coxe  and  Carlyle  contended  that 
the  appeal  should  be  dismissed.  The  case  arose 
upon  marriage  settlements,  and  was  referred  to 
the  auditor.  It  was  then  set  down  for  hearing 
by  consent.  Maryland  Chancery  Practice  had 
nothing  to  do  with  the  case.  Adams  had  $61,- 
000,  in  his  hands  since  June  twelve-month.  He 
has  only  gven  bond  as  executor,  and  not  as 
trustee.  We  obtained  a  rule  upon  him  to 
show  cause  why  he  should  not  pay  over  the 
money,  and  that  question  is  not  decided  to  this 
day. 

Mr.  Justice  McLean  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  in  chancery,  from  the  de- 
cree of  the  Grcuit  Court  for  the  District  of 
Columbia. 

*A  motion  is  made  by  the  appellant's  [*147 
counsel  for  a  supersedeas,  on  the  ground  that 
the  hearing  of  the  case  in  the  Grcuit  Court  was 
brought  on  irregularly,  and  the  decree  entered 
in  the  absence  of  the  principal  counsel  for  the 
defendants  below;  that  by  reason  of  this,  an 
appeal  bond  was  not  filed  within  ten  days  from 
the  allowance  of  the  appeaL 

Mr.  May,  who  makes  this  motion,  states  that 
he  is  the  administrator  of  the  estate  of  Thomas 
and  Edmund  Law,  children  of  John  Law,  who 
in  their  lifetime  were  parties  to  the  suit;  and 
that  he  intended  to  appeal  from  the  decree  of 
the  Circuit  Court,  if  against  him;  that  he  had 
no  notice  of  the  cause  being  set  for  hearing; 
that  he  left  the  United  States  on  public  busi- 
ness, and  was  absent  several  months;  that  on 
his  return  he  learned  that  a  final  decree  had 
been  entered  against  him,  and  that  he  had  au- 
thorized no  one  to  consent  to  the  hearing  of  the 
cause  out  of  its  regular  course. 

It  appears  that  two  other  counsel  who  ap- 
peared for  other  defendants,  consented  to  the 
hearing  in  order  that  the  cause  might  be  taken 
to  the  Supreme  Court,  for  ultimate  decision; 
and  these  counsel  understood  the  cause  was  to 
be  appealed  to  the  "Supreme  Court  by  consent, 
and  that  security  for  the  money  decreed  to  be 
paid  would  not  be  required.  But  both  of  these 
gentlemen  state,  in  giving  their  assent  to  the 
hearing,  they  did  not  represent  Mr.  M^y,  not 
being  authorized  to  do  so. 

The  suit  in  the  Circuit  Court  was  entitled, 
"Joseph  E.  Law,  by  his  next  friend,  Mary  Rob- 
inson V.  Thomas  Lblw  et  al.,  and  James  Adams 
executor  of  Thomas  Law."     The  controversy 
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arose  under  the  will  of  Thomas  Law,  deceased, 
and  among  other  things  the  court  decreed  that 
James  Adams,  the  trustee  in  the  cause,  who 
had  sold  certain  property  under  the  order  of  the 
court  and  had  tHe  proceeds  in  his  hands,  ex- 
ceeding the  sum  of  $61,000,  should  pay  over 
the  money  to  the  persons  named  in  the  decree, 
as  entitled  to  the  same.  This  decree  w^s  en- 
tered the  18th  day  of  December,  1852;  and  an 
appeal  to  the  Supreme  Court  of  the  United 
States  was  prayed  on  the  same  day.  An  appeal 
bond,  in  the  sum  of  $200,  was  filed  ike  9th  of 
December,  1853. 

The  twenty-third  section  of  the  Act  of  1789 
provides,  ''that  a  writ  of  error  shall  be  a  su- 
persedeas, and  stay  execution  in  cases  only 
where  the  writ  of  error  is  served  by  a  copy 
thereof  being  lodged  for  the  adverse  party  in 
the  clerk's  office  where  the  record  remains, 
within  ten  days,  Sundays  exclusive,  after 
rendering  the  judgment  or  passing  the  decree 
complained  of,  until  the  expiration  of  which 
term  of  ten  days  the  execution  shall  not  issue 
in  any  case  where  a  writ  of  error  may  be  a 
supersedeas.  By  the  second  section  of  the  Act 
148*]  of  March  3,  1803,  appeals  are  'declared 
to  be  "subject  to  the  same  rules,  regulations 
and  restrictions  as  are  prescribed  in  law  in  case 
of  writs  of  error." 

Under  this  provision  an  appeal  in  chancery 
must  be  perfected,  by  giving  an  appeal  bond 
within  the  ten  days,  to  act  as  a  supersedeas. 
In  Wallen  v.  Williams,  7  Granch,  278,  the  court 
refused  to  quash  an  execution  issued  bv  the 
court  below  to  enforce  its  decree,  pending  a 
writ  of  error,  as  the  writ  was  not  a  supersedeas 
to  the  decree.  In  The  Dos  Hermonos,  10  Wheat. 
311,  where  the  appeal  was  prayed  within  the 
five  years'  limitation,  the  appeal  bond  being  ac- 
cepted by  the  court  after  that  period,  was  held 
good,  as  having  relation  to  the  time  of  the  ap- 
peal. "The  mode  of  taking  security  and  the 
time  of  perfecting  it,"  the  court  say,  "are  mat- 
ters of  discretion,  to  be  regulated  bv  the  court." 
But  this  cannot  apply  to  a  case  where  the  ap- 
peal operates  as  a  supersedeas.  It  must  be 
brought  strictly  within  the  provisions  of  the 
law. 

The  appeal,  in  this  case,  was  prayed  on  the 
same  day  the  decree  was  entered;  but  the  bond 
was  not  given  until  nearly  a  year  afterwards. 
The  appeal  must  ue  perfected  within  the  ten 
days  after  the  decree  was  entered,  to  operate  as 
a  supersedeas.  To  supersede  a  judgment  at  law 
the  writ  of  error  must  be  filed  and  bond  given 
within  the  ten  days.  And  the  same  rule  is  ap- 
plied by  the  Act  of  1803,  to  appeals  in  chan- 
cery. 

The  case  of  Hardeman  ft  Perkins  v.  Ander- 
son, 4  How.  642,  is  relied  on  as  an  authority 
under  which  a  supersedeas  may  be  issued  in 
this  case.  In  that  case  it  appeared  from  the 
record,  that  the  writ  of  e^ror  was  issued  and 
bond  given  within  ten  days  after  the  judgment, 
and  t^t  the  olerk  of  the  District  Court  promised 
to  transmit  the  record  to  the  Supreme  Court. 
It  was  transmitted,  but  by  some  dela^  was  not 
received  until  a  few  days  after  the  adjournment 
of  the  court,  at  the  ensuing  term.  Before  the 
adjournment,  a  certificate  of  the  judgment  hav- 
ing been  obtained  by  the  plaintiff's  counsel,  in 
the  judgment,  on  motion,  the  cause  was,  under 
the  rule  of  the  court,  docketed  and  dismissed. 
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At  the  next  term,  on  motion  sustained  hj  tm 
affidavit,  showing  that  the  defendant  in  the 
judgment  had  not  been  negligent  in  the  cause, 
it  was  ordered  to  be  docketed,  and  a  writ  of  su- 
persedeas was  issued,  not  on  the  second  writ  of 
error  which  had  been  issued,  but  to  give  effect 
to  the  first  writ.  After  the  dismissal  of  the 
cause  at  the  previous  term,  execution  was  is- 
sued on  the  judgment,  and  it  was  necessary, 
after  the  cause  was  entered  upon  the  docket,  to 
supersede  that  execution. 

It  does  not  appear  from  the  facts  in  the  case 
now  before  us,  that  it  can  be  brought  within 
any  decision  of  this  court.  Whatever  may 
have  been  the  understanding  of  the  counsel  who 
appeared  *in  the  defense,  in  the  Qrcuit  [*148 
Court,  as  to  an  appeal  of  the  case  to  the  Su- 
preme Court,  by  consent  and  without  security, 
it  is  not  made  to  appear  that  the  counsel  of  the 
complainants  absented  to  such  an  arrangement. 

By  the  order  of  the  Circuit  Court,  a  copy  of 
the  decree  was  served  on  James  Adams,  the 
trustee;  and  also  a  rule  to  show  cause  why  aa 
attachment  should  not  issue  against  him  for 
not  paying  over  to  the  parties  the  sums  of 
money  as  required  by  the  decree.  His  answer 
to  the  rule  was  filed,  and  a  motion  being  made 
for  an  attachment,  it  was  taken  under  cob- 
sideration,  and  has  not  yet  been  decided. 

This  court  cannot  presume  that  the  Circuit 
Court,  in  the  exercise  of  their  discretion,  will 
take  any  step  in  regard  to  the  decree,  whi^ 
shall  place  the  fund  at  hazard  or  beyond  the 
exercise  of  the  appellate  powers  of  this  court. 

The  motion  for  a  supersedeas,  by  the  coubmI 
for  the  plaintiffs  in  error,  is  overruled. 

The  court  also  overrule,  under  the  circum- 
stances, the  motion  of  the  defendant's  counsel 
in  error,  for  a  procedendo. 

A  motion  is  also  made  by  defendant's  coun- 
sel to  dismiss  the  appeal  on  the  ground  "that 
there  is  no  case,  as  entitled  on  the  record;  and 
that  the  real  parties  interested  in  the  case,  of 
which  a  record  is  filed,  are  not  made  parties  to 
the  appeal." 

After  the  decree  was  pronounced  in  the  Cb- 
cuit  Court,  the  record  states:  "From  which 
decree  an  appeal  was  prayed  to  the  Supreme 
Court  of  the  United  States,  on  the  18th  Decem- 
ber, 1852,  and  to  them  it  was  granted."  The 
word  "defendants"  is  omitted  in  this  prayer, 
but  that  must  have  been  a  clerical  omission,  as 
it  appears  the  appeal  was  "granted  to  them," 
that  IS  to  the  defendants. 

The  title  of  the  case,  if  incorrectly  entered 
on  the  docket  of  this  court,  may  and  should  be 
corrected  by  the  record  filed.  There  is  nothinf; 
in  the  record  to  show  that  the  appeal  by  the 
defendants  was  not  prayed  by  all  of  them. 

The  motion  to  dismiss  is  therefore  overruled. 

Order  upon  the  motion  to  dismiss. 

On  consideration  of  the  motion  to  disnuao 
this  case,  and  for  a  writ  of  procedendo,  filed  by 
Mr.  Coxe  in  this  case  on  the  16th  ultimo,  and 
of  the  arguments  of  counsel  thereupon  had,  a* 
well  against  as  in  support  of  said  motion.  Ift 
is  now  here  ordered  by  the  court  Uiat  said  mo- 
tion be,  and  the  same  is  hereby  orermled. 

Order  upon  the  motion  for  a  supersedeas. 

On  consideration  of  the  motion  for  a 
sedeas,  filed  by  *Mr.  Lawrence  in  this  [*li 
case  on  the  16th  ultimo,  and  of  the  argumenta 
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of  counsel  thereupon  had,  as  well  against  as  in 
support  of  the  motion,  it  is  now  here  ordered 
by  the  court,  that  said  motion  be^  and  the  same 
U  hereby  overruled. 


JOHN  STUART,  Joseph  Stuart,  James  Stuart, 
and  William  H.  Scott,  Plaintiffs  in  Error, 

V. 

HUGH  MAXWELL. 
Tariff  Act— duty   on  manufactures. 

The  twentieth  section  of  the  Tariff  Act  of  1842 
provides,  that  on  all  articles  manufactured  from 
two  or  more  materials,  the  duty  shall  be  assessed 
at  the  highest  rates  at  which  any  of  its  compo- 
nent parts  may  be  chargeable.    6  Stat,  at  L.  566. 

This  section  was  not  repealed  by  the  general 
clause  in  the  Tariff  Act  of  1846,  by  which  all  Acts, 
and  parts  of  Acts,  repugnant  to  the  provisions  of 
that  Act   (1846),  were  repealed. 

Consequently,  where  goods  were  entered  as  being 
manufactures  of  linen  and  cotton,  it  was  proper  to 
impose  upon  them  a  duty  of  twenty-flve  per  cent, 
ad  valorem,  such  being  the  duty  Imposed  upon  cot- 
ton articles,  in  Schedule  D,  by  the  Tariff  Act  of 
1846.    9  Stat,  at  L.  46. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  States 
for  the  Southern  District  of  New  York. 

The  plaintiffs  in  error,  who  were  plaintiffs 
below,  sued  the  collector  to  recover  moneys 
for  duties,  paid  under  protest,  alleged  to  have 
been  overcharged  at  the  port  of  New  York,  in 
July,  1849.    ^^dict  and  judgment  for  defend- 

smt. 

The  plaintiffs  made  entry  at  the  custom  house 
of  goods  as  being  "maniftactures  of  linen  and 
cotton."  The  appraisers  reported  them  to  be 
manufactures  of '  cotton  and  flax. 

Upon  such  goods  Collector  Maxwell  charged 
duties  at  the  rate  of  26  per  cent,  ad  valorem, 
according  to  the  20th  section  of  the  Act  of  30th 
August,  1842,  which  enacted,  "...  And 
on  all  articles  manufactured  from  two  or  more 
materials,  the  duty  shall  be  assessed  at  the 
highest  rates  at  which  any  of  its  component 
parts  may  be  chargeable."  6  Stat,  at  Large, 
by  Little  &  Brown,  p.  566,  ch.  270. 

The  collector  applied  this  20th  section  to 
Schedule  D,  of  the  Act  of  30th  July,  1846  (9 
Stat,  at  Large,  by  Little  &  Brown,  p.  46,  ch. 
74),  by  which  a  duty  of  twenty-five  per  cent, 
ad  valorem  was  imposed  on  "cotton  laces,  cot- 
ton insertings,  cotton  trimming  laces,  cotton 
laces  and  braids,  .  .  .  ;  manufactures 
composed  wholly  of  cotton,  not  otherwise  pro- 
vided for;"  being  so  instructed  by  the  acting 
Secretary  of  the  Treasury,  by  circular  of  May 

8th,   1848. 

151*]  •The  plaintiffs,  in  their  protest,  con- 
tended, "that  under  existing  laws,  said  goods 
are  liable  to  a  duty  of  twenty  per  cent,  as  a 
non-enumerated  article,"  .  .  .  "under 
the  30th  section  of  the  Tariff  of  30th  of  July, 
1846,"  dated  25th  July,  1849,  and  8th  January, 
1850. 

The  plaintiffs  proved  by  witnesses,  that  the 
fooda  entered  at  the  customs  in  schedule  A, 
wer«  reported  by  the  appraisers  as  manufactures 
of  cotton  and  flax;  that  he  paid  the  duties 
thereon  at  the  rate  of  twenty-five  per  cent,  ad 
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valorem;  that  they  were  manufactures  com- 
posed of  cotton  and  flax;  "that  the  proportion 
of  flax  in  the  goods  varies  considerably,  being 
in  some  about  a  half,  in  others  about  a  third  or 
a  fourth;  but  that  the  flax  is  the  material  of 
chief  value  in  the  goods;  that  the  appraisers' 
report  of  the  goods  as  'manufactures  of  flax 
and  cotton,'  means  that  the  fabrics  were  com- 
posed of  linen  and  cotton  combined.  None 
of  them  were  manufactures  of  cotton  or  flax 
alone." 

The  plaintiffs'  counsel  prayed  the  court  to 
instruct,  "that  if  the  jury  shall  find  from  the 
evidence  that  the  goods  in  question  were  man- 
ufactures of  'linen  and  cotton  combined,'  and 
not  'manufactures  composed  wholly  of  cotton,' 
then  that  duty  was  exacted  at  the  rate  of  twen- 
ty-five per  cent,  ad  valorem,  when  the  goods 
were  subject  only  to  twenty  per  cent,  ad  va- 
lorem, as  a  non-enumerated  article,  under  the 
3d  section  of  the  Tariff  of  1846."  That  instruc- 
tion the  court  refused: 

And  charged  the  jury,  that  if  they  believe 
the  gooda  in  question  are  manufactures  of  fiax 
and  cotton  combined,  then,  inasmuch  as  the 
20th  section  of  the  Tariff  of  1842,  directs  that 
"on  all  articles  from  two  or  more  materials  the 
duty  shall  be  assessed  at  the  highest  rate  at 
which  any  of  its  component  parts  may  be 
chargeable,  the  goods  in  question  are  subject  to 
the  same  charge  as  articles  enumerated  under 
schedule  D,  as  if  manufactures  composed  whol- 
ly of  cotton  not  otherwise  provided  for,  and 
that  they  are  therefore  not  articles  subject  to 
the  duty  of  twenty  per  cent,  only  under  3d  sec- 
tion of  the  Tariff  of  1846." 

To  the  refusal  to  charge  as  moved  by  plain- 
tiffs, and  to  the  charge  as  given  to  the  jury,  the 
plaintiffs  excepted. 

Upon  this  exception  the  case  came  up  to  this 
court. 

It  was  argued  by  Mr.  John  S.  McCnllok 
for  the  plaintiffs  in  error,  and  by  Mr.  Cnshing 
(Attorney -General)  for  the  defendant. 

Mr.  McCuUok  filed  a  voluminous  brief,  from 
which  the  reporter  can  only  make  an  extract, 
and  selects  that  point  upon  which  the  decision 
of  the  court  appeared  chiefly  to  turn,  namely: 
the  4th  point  in  the  brief;  and  upon  this  point 
he  is  obliged  *to  omit  the  arguments  [*152 
and  illustrations  imder  the  heads  B  and  C. 

The  points  made  by  Mr.  McCullok,  were  the 
following: 

The  court  erred  in  refusing  to  rule,  as  prayed 
by  the  plaintiffs,  that  the  goods  being  "manu- 
factures of  cotton  and  linen  combined,"  and 
not  "manufactures  composed  wholly  of  cot- 
ton," were  subject  to  only  twenty  per  cent,  ad 
valorem,  as  "non-enumerated  articles,"  under 
section  3d  of  the  Tariff  of  1816;  and  also  in 
charging  the  jury  that  "the  goods  were  liable 
to  twenty-five  per  cent,  duty  under  schedule  D, 
as  if  they  were  manufactures  composed  wholly 
of  cotton,  because  the  20th  section  of  the  Tariff 
of  1842  directed  that  in  all  articles  manufac- 
tured from  two  or  more  materials,  the  duty 
shall  be  assessed  at  the  highest  rate  at  which 
any  of  the  component  parts  may  be  chargea- 
ble," for  the  following  reasons,  to  wit: 

1st.  The  Tariff  of  1846,  by  its  first  section, 
substitutes  the  rates  of  duty  thereby  assessed 
upon  the  merchandise  specifically  enumerated 
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in  its  schedules  from  A  to  H,  in  lieu  of  the 
duties  theretofore  imposed  by  all  previous  laws 
on  the  articles  therein  enumerated,  and  on  such 
articles  as  were  then  exempt  from  duty. 

2d.  The  Tariff  of  1846  specially  enumerates, 
in  its  schedule  I,  all  articles  that  should  be  ex- 
empt from  duty. 

3d.  All  articles  not  specially  enumerated  in 
the  schedules  from  A  to  I  of  the  Tariff  of  1846, 
pay  a  duty  of  twenty  per  cent,  only,  and  no 
more. 

4th.  The  provisions  of  the  20th  section, 
Tariff  of  1842,  which  required  that  "on  all  ar- 
ticles manufactured  from  two  or  more  mate- 
rials, the  duty  shall  be  assessed  at  the  highest 
rates  at  which  any  of  its  component  parts  may 
be  chargeable,"  are  inconsistent  with  and  re- 
pugnant to,  (a.)  The  object  and  policy  of  the 
Tariff  of  1846;  (b.)  The  provisions  of  section  1 
and  schedules  D  and  E  of  the  Tariff  of  1846; 
(c.)  The  3d  section  of  the  Tariff  of  1846. 

5th.  But  the  20th  section  of  the  Tariff  of 
1842  is  not  merely  a  principle  or  rule  of  con- 
struction, and  it  cannot,  when  applied  to  the 
Act  of  1846,  bring  any  article  not  specially 
named  within  any  of  the  schedules  from  A  to 
I,  of  1846,  nor  take  any  article  out  of  the  pro- 
vision of  section  3,  which  imposes  twenty  per 
cent,  on  all  articles  not  enumerated  in  said  Act 
of  1846. 

(a.)  The  object  and  policy  of  the  Act  of  1840 
do  not  permit  the  20th  sec.  of  the  Tariff  of  1842 
to  operate  on  the  3d  sec.  of  1846. 

The  Act  of  1841,  ch.  24  (6  L. U.S. 463,  464), 
is  the  first  act  in  which  this  clause  occurs;  and 
the  Act  of  1841  had  for  its  object  the  carrying 
out  of  the  policy  of  the  Compromise  Act  of 
1833,  ch.  65  (4  L.  U.  S.  629),  and  by  its  first 
section  provides,  that  "on  articles  then  (11th 
Sept.,  1841)  exempt  from  duty,"  or  "then  pay- 
153*]  ing  *less  than  twenty  per  cent,  ad  va- 
lorem," there  should  be  levied  and  paid  (after 
the  30th  September,  1841)  a  duty  of  twenty  per 
cent,  ad  valorem,"  except  on  the  articles  thereby 
exempted  by  name,  etc.  Then  by  its  2d  sec- 
tion., 1841,  ch.  24,  directs,  "That  on  every 
enumerated  article,  similar  in  material,  quality, 
texture  or  use,  to  any  enumerated  article 
chargeable  with  duty,  there  shall  be  levied  the 
same  rate  of  duty  which  is  levied  on  the  enu- 
merated article  which  it  most  resembles,  etc.; 
and  if  it  resembles  equally  two  or  more  enu- 
merated articles  on  which  different  rates  of  duty 
are  now  chargeable,  there  shall  be  levied  the 
same  rate  of  duty  as  is  chargeable  on  the  arti- 
cles which  it  resembles,  paying  the  highest 
duty;  and  on  all  articles  manufactured  from 
two  or  more  materials,  the  duty  shall  be  assessed 
at  the  highest  rates  at  which  any  of  its  com- 
ponent parts  may  be  chargeable  ;**  this  is  fol- 
lowed by  two  provisos,  namely:  1st.  That  if  a 
duty  higher  than  twenty  per  cent,  shall  be 
levied  under  the  section,  it  shall  not  affect  the 
disposition  of  the  proceeds  of  the  public  lands. 
2d.  That  no  higher  rate  than  twenty  per  cent, 
shall  be  charged  on  any  unmanufactured  ar- 
ticle. 

The  Act  of  1841  does  not  profess  to  change 
the  object  of  the  Ck>mpromise  Act,  but  aims 
at  the  levying  of  an  uniform  rate  of  twenty 
per  cent,  ad  valorem,  which  was  the  uniform 
rate  which  the  biennial  reductions  under  the 
S84 


Compromise  Act  intended  to  effect.    See  1833, 
ch.  55,  4  L.  U.  S.  629. 

The  20th  section  of  Tariff  1842,  is  identical 
in  words  with  the  Act  of  1841,  sec.  2,  except 
that  the  "now"  and  the  two  provisos  are 
dropped. 

The  terms  "non-enumerated  articles,"  used 
in  the  Act  of  1841,  then  mean  "articles"  not 
specially  named  in  the  Tariffs  of  1832,  July 
14th,  and  1833,  ch.  55. 

The  same  terms,  "non-enumerated  articles," 
used  in  sec.  20,  Tariff  of  1842,  have  necessarUy 
relation  to  sec.  10  of  the  Act  of  1842,  which 
declares,  "That  on  all  articles  not  herein  enu- 
merated or  provided  for,  there  shall  be  levied, 
collected,  and  paid  a  duty  of  twenty  per  cent. 
ad  valorem."  The  Act  of  1842,  ch.  270,  by  iU 
sections  from  1  to  9,  inclusive,  had  substituted 
the  duties  therein  specified  on  the  articles  there- 
by enumerated  in  Beu  of  the  rates  theretofore 
existing;  and  by  its  sections  10  and  20,  pre- 
scribed twenty  per  cent,  for  articles  not  spe- 
cially named  or  enumerated  in  said  Act,  with 
the  direction,  that  if  higher  duties  could  be 
exacted  by  reason  of  the  material,  texture, 
quality,  use  or  fabric  of  articles  not  enumer- 
ated in  said  Act,  such  higher  rates  of  duty 
should  be  taken. 

The  words  of  the  20th  section  are  in  the 
present  tense.  They  are  "the  same  rate  of  duty 
which  is  levied  and  charged,"  and  the  terms 
•therein  of  "may  be  chargeable,"  can  [*154 
only  relate  to  the  charging  by  said  Act,  be- 
cause: 1st,  it  repealed  all  other  rates  thereto- 
fore  laid,  sees.  1  and  26;  and  2d,  all  Revenue 
Acts  in  fixing  rates  of  duty  speak  of  the  rates 
established  in  said  Acts,  or  in  former  Acta ;  and 
3d,  to  make  provisions  prospective  rules  for 
finding  rates,  express  words  of  future  efficacy 
must  be  employed.  See  Mills  y.  St.  Clair  Oo. 
et  al.  8  How.  569;  Amer.  Fur  Co.  v.  U.  S.  2  Pet. 
358. 

And  in  sec.  20  of  Tariff  of  1842,  no  pros- 
pective words  to  control  the  rates  that  might 
thereafter  be  levied  exist. 

There  never  were  any  rules  established  by 
Acts  of  Congress,  nor  by  judicial  decisions,  by 
which  it  was  laid  down  as  a  principle,  '*that  if 
any  article  were  composed  of  two  or  more  ma- 
terials it  should,  to  favor  commerce,  be  rated 
according  to  that  ^component  which  was  sub- 
ject to  tne  lowest  rate  of  duty."  The  whole  of 
the  Tariff  Acts  of  the  United  States  proceed 
upon  this  plan:  1st,  enumerating  the  articles 
subjected  to  given  rates  of  duty;  2d,  enumer- 
ating those  exempted;  and  3d,  fixing  an  uni- 
form rate  or  rates  on  articles  not  specially 
enumerated. 

The  courts  have  as  uniformly  held,  that  the 
only  rules  for  finding  the  rates  of  duty  were  to 
look  for  the  article:  "1st.  Among  those  named 
by  species  or  class.  2d.  Among  those  ex- 
empted. And  3d.  If  not  there  found,  it  wms 
non -enumerated."  Such  have  been  the  deci- 
sions in  Elliott  v.  Swartwout,  10  Pet.  137; 
Hardy  y.  Hoyt,  13  Pet.  292.  The  rules  bays 
been  by  the  courts  recognized  to  be  these:  1st. 
The  commercial  name  or  class  is  to  govern,  and 
if  the  article  belong  equally  well  to  two 
the  lowest  tax  shall  be  taken  (ex.  flax  seed 
linseed,  schedules  E  and  G,  Tariff,  1846).  M. 
That  a  slight  difference  in  the  make  of  the  ar- 
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tide  shall  not  exclude  it  from  its  class.  See 
Hall  V.  Hoyt,  Ex.  Doc.  No.  49,  26th  Cong. 
•ec.  18,  p.  33;  Elliott  v.  Swartwout,  10  Pet. 
137;  4  Cranch,  1;  5  Cranch,  284. 

3d.  That  an  article  must  have  its  entire  fabric 
composed  of  hemp  or  flax  to  fall  within  the 
description  of  a  manufacture  of  flax  or  hemp. 
See  Hoyt  v.  Haight,  Ex.  Doc.  No.  49,  26th 
Ck>ng  sec.  1.  p.  36. 

4th.  That  an  article  composed  of  two  mate- 
ials,  such  as  hemp  and  flax,  if  manufactures 
of  hemp  or  flax  be  not  specially  enumerated  as 
a  class,  is  a  non-enumerated  article.  See  Hoyt 
V.  Haight,  Ex.  Doc.  No.  49,  26th  Ck>ng.  sec. 
1,  p.  36. 

5th.  That  if  an  article  is  not,  at  the  time  of 
the  passage  of  the  Tariif  Act,  known  by  the 
name  or  class  used  in  the  tariff,  then  it  is  a  non- 
enumerated  article;  and  the  use  to  which  it 
may  be  put  makes  no  difference.  See  Curtis  v. 
Martin,  3  How.  106,  article  Cotton  Bagging. 

A  comparison  of  the  rates  of  duty  assessed 
155*]  by  the  Tariff  of  *1842,  with  those  as- 
sessed by  the  Tariff  of  1846,  has  been  authen- 
tically made,  and  is  contained  in  Ex.  Senate 
Doc.  No.  227,  29  Cong.  1  Sess.  pp.  78  to  100. 
And  by  an  attentive  examination  of  that  docu- 
ment, it  will  be  perceived  that  in  the  Tariffs 
from  1789  to  1816  the  rates  were  laid  very  uni- 
formly; that  from  1816  to  1833  they  gradually 
increased;  that  the  Tariff  of  1842  is  the  most 
discriminative  in  favor  of  American  manufac- 
tures, and  laid  higher  duties  than  any  other 
tariff  of  the  United  States. 

The  Act  of  1846,  then,  from  this  comparison, 
merits  the  title  which  it  bears,  namely:  "An 
Act  reducing  the  duty  on  imports  and  for  other 
purposes."  The  object  and  design  of  the  Act 
of  1846  was,  then, 

1st.  To  reduce  the  duties  on  imports. 

2d.  Thereby  to  increase  the  revenue,  in  view 
of  the  Mexican  war,  etc. 

3d.  To  specify  all  articles  by  name,  and  sub- 
ject them  to  duty  thereby ;  to  exempt  some  few 
from  duty,  and  to  provide  an  uniform  rate  for 
all  not  enumerated. 

The  title  of  a  revenue  act  guides  in  its  inter- 
pretation. Stradling  v.  Morgan,  Plow.  203; 
King  V.  Cart  Wright,  ,4  T.  R.  490;  The  King  v. 
6.  Marks  et  al.  3  East,  160;  Rex  v.  Inhabitants 
of  Gwenop,  3  T.  R.  133. 

So  the  preamble  is  also  a  guide  to  the  inter- 
pretation of  such  an  act.  Salkeld  v.  Johnson, 
1  Hare,  207;  Emanuel  v.  Constable,  3  Russ. 
436;  Foster  v.  Banbury,  3  Sim.  40;  U.  S.  v. 
Palmer,  3  Wheat.  610;  State  v.  Stephenson,  2 
Bail.  334;  Burgett  v.  Burgett,  1  Ham.  469. 

Looking  back  over  the  statute  book  at  the 
Act  of  l&l,  it  was  evidently  framed  upon  the 
idea  of  the  Compromise  Act  of  1833,  and  its 
second  section  enacts  the  rules  of  similitude  and 
highest  duty  paying  the  component  only  with 
reference  to  articles  which  were  then  not  enu- 
merated by  the  then  existing  Tariff  Acts. 

And  the  Act  of  1842  was  intended  to  levy 
the  highest  possible  rates  on  all  manufactures, 
with  the  view  of  protecting  domestic  manufac- 
tures, and  hence  it  enacted  by  section  20  that 
similitude  and  highest  duty  paying  component, 
aa  by  that  Act  assessed,  should  be  grafted  upon 
the  10th  section,  which  assessed  twenty  per 
cent,  ad  volorem  ''on  all  articles  not  therein 
•numerated  or  provided  for."  This  is  con- 
14  li.  ed. 


clusively  shown  when  the  10th  and  20th  sec- 
tions are  read  as  one  section,  according  to  the 
rule  that  requires  one  clause  to  be  read  with 
other  clauses,  in  order  to  determine  the.  sense 
of  the  words  used.  Crespigny  v.  Wittenoom, 
4  T.  R.  791;  4  Bing.  196;  The  Emily  and  The 
Caroline,  9  Wheat.  384;  1  Inst.  381;  Stowell 
V.  Zouch,  Plow.  365;  1  Show.  108;  Rex  v. 
Burchett,  Hard.  344. 

*Mr.  Gushing  (Attorney -General)  con-  [♦156 
tended  that  there  was  no  error  in  the  instruc- 
tions of  the  Circuit  Court. 

Linen  is  itself  a  manufacture,  a  thing  made 
by  art,  a  cloth  made  of  flax  or  hemp,  not  a  ma- 
terial for  manufacture.  The  entry  made  by 
the  plaintiffs  at  the  custom  house  of  their 
goods,  as  "manufactures  of  linen  and  cotton," 
was  an  absurd  description,  a  vulgarity  which 
could  not  change  the  materials  of  which  the 
goods  were  manufactured,  a  stratagem  which 
could  not  elude  the  revenue  laws,  nor  stop  the 
bflicial  appraisers  from  reporting  the  truth,  that 
the  goods  so  entered,  were  manufactures  of 
cotton  and  flax.  So  the  appraisers  reported; 
so  the  plaintiff's  own  witness  proved. 

The  20th  section  of  the  Act  of  30th  August, 
1842,  is  in  force.  It  is  not  repealed  by  the  Act 
of  30th  July,  1846. 

The  11th  section  of  the  Act  of  30th  July, 
1846,  enacts,  "That  all  Acts  and  parts  of  Acts 
repugnant  to  the  provisions  of  this  Act  be,  and 
the  same  are  hereby  repealed."  There  is 
nothing  in  this  Act  of  1846  repugnant  to  the 
provisions  of  the  20th  section  of  the  Act  of 
30th  August,  1842.  They  can  stand  together 
with  consistency. 

In  Wood  V.  United  States,  16  Pet.  362,  363, 
this  court  stated  the  rule,  that,  "It  is  not  sufli- 
cient  to  establish  that  subsequent  laws  cover 
some,  or  even  all  of  the  cases  provided  for  by 
it ;  for  they  may  be  merely  afllrmative,  or  cumu- 
lative or  auxiliary.  But  there  must  be  a  posi- 
tive repugnancy  between  the  provisions  of  the 
new  law  and  those  of  the  old,  and  even  then 
the  old  law  is  repealed  by  implication  only, 
pro  tanto,  to  the  extent  of  the  repugnancy. 
And  it  may  be  added,  that  in  the  interpretation 
of  all  laws  for  the  collection  of  revenue,  whose 
provisions  are  often  very  complicated  and  nu- 
merous, to  guard  against  frauds  by  importers, 
it  would  be  a  strong  ground  to  assert  that  the 
.main  provisions  of  any  such  laws  sedulously  in- 
troduced to  meet  the  case  of  a  palpable  fraud, 
should  be  deemed  repealed,  merely  because  in 
subsequent  laws  other  powers  and  authorities 
are  given  to  custom  house  officers,  and  other 
modes  of  proceeding  are  allowed  to  be  had  by 
them,  before  the  g<K>ds  have  passed  from  their 
custody,  in  order  to  ascertain  whether  there  has 
been  any  fraud  attempted  upon  the  govern- 
ment. The  more  natural,  if  not  the  necessary 
inference  in  all  such  cases  is,  that  the  Legisla- 
ture intend  the  new  laws  to  be  auxiliary  to  and 
in  aid  of  the  purposes  of  the  old  law,  even 
when  some  of  the  cases  provided  for  may  be 
equally  within  the  reach  of  each.  There  cer- 
tainly, under  such  circumstances,  ought  to  be 
a  manifest  total  repugnancy  In  the  provisions  to 
lead  to  the  conclusion  that  the  latter  laws  abro- 
gated, and  were  designed  to  abrogate,  the 
former." 

*The  law  does  not  favor  repeals  by  [*157 
implication;  nor  is  it  to  be  allowed,  unless  the 
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repugnancy  be  auite  plain;  and  although  the 
Acts  be  seemingly  repugnant,  yet  they  should, 
if  possible,  have  such  construction  that  the 
latter  may  not  be  a  repeal  of  the  former  by  im- 
plication. Bac  Abr.  Stat.  D;  Foster's  case, 
11  Coke,  63;  Weston's  case,  I  Dyer,  374;  Snell 
V.  Bridgewater  Cotton  Gin  Man.  Go.  24  Pick. 
296,  298;  Dwarris  on  Statutes,  ed.  1848,  p.  531» 
533;  Smith's  Gom.  ch.  19. 

"A  later  statute  on  a  given  subject,  not  re- 
pealing an  earlier  one  in  terms,  is  not  to  be 
taken  as  a  repeal  by  implication,  unless  it  is 
plainly  repugnant  to  the  former,  or  unless  it 
fully  embraces  the  whole  subject  matter."  Per 
Shaw,  Gh.  J.,  Goddard  v.  Barton,  20  Pick.  407, 
410. 

"Acts  in  pari  materia  are  to  be  taken  to- 
gether as  one  law,  and  are  to  be  so  construed 
that  every  provision  in  them  may,  if  possible, 
stand.  Gourts,  therefore,  should  be  scrupulous 
how  they  give  sanction  to  supposed  repeals  by 
implication.  "  Per  Wilde,  J.,  Haynes  v.  Jenks, 
2  Pick.  172,  176. 

Therefore  it  seems  clear  that  the  20th  section 
of  the  Act  of  1842  is  in  force. 

'*The  correct  rule  of  interpretation  is,  that 
if  divers  statutes  relate  to  the  same  thing,  they 
ought  all  to  be  taken  into  consideration  in  con- 
struing any  one  of  them,  and  it  is  an  estab- 
lished rule  of  law,  that  all  acts  in  pari  materia 
are  to  be  taken  together,  as  if  they  were  one 
law."  United  States  v.  Freeman,  3  Pow.  564; 
Ailesbury  v.  Pattison,  1  Doug.  30;  Rex  y.  Lox- 
dale,  et  al.  1  Burr.  447;  Bac.  Abr.  Stat.  I.  pi. 
21,  22,  23,  24. 

From  these  authorities,  the  20th  section  of 
the  Act  of  1842,- and  the  Act  of  1846,  July  30th, 
relating  to  duties  on  imports,  "are  to  be  taken 
together,  as  if  they  were  one  law."  By  the 
law,  a  duty  of  twenty-five  per  cent,  ad  valorem 
is  imposed  on  goods  mentioned  in  schedule  D, 
which  comprises  manufactures  of  cotton;  and 
a  duty  of  twenty  per  cent,  ad  valorem  is  imposed 
on  goods  mentioned  in  schedule  E,  which  com- 
prises manufactures  of  flax,  and  manufactures 
of  hemp.  But  the  goods  entered  by  the  plaintiff 
at  the  custom  house,  which  are  the  subjects  of 
this  suit,  were  manufactures  composed  of  cotton 
and  flax,  partly  of  the  one  material  and  partly 
of  the  other.  None  of  them  were  composed 
wholly  of  flax,  nor  wholly  of  cotton,  but  com- 
pounded of  both.  Therefore,  by  the  said  20th 
section,  the  duties  upon  such  articles,  manu- 
factured from  the  two  materials  of  cotton  and 
flax  were  chargeable  with  the  duty  "assessed  at 
the  highest  rates  at  which  any  of  its  component 
parts  may  be  chargeable." 

The  3d  section  of  the  Act  of  1846  (Vol.  IX. 
158*]  p.  46.  ch.  74),  *which  imposes  "On  all 
ffoods,  wares  and  merchandise,  imported  from 
foreign  countries,  and  not  specially  provided 
for  in  this  Act,  a  duty  of  twenty  per  cent,  ad 
valorem,"  must  be  understood  as  comprehend- 
ing only  such  articles,  whether  simple  or  com- 
poimd,  manufactured  or  not  manufactured,  as 
are  hot  of  any  of  the  materials  charged  with 
duties  by  the  Act  of  1846. 

If  that  3d  section  be  not  so  limited,  and  the 
said  20th  section  of  the  Act  of  1842  be  not  ap- 
plied to  all  articles  manufactured  from  two  or 
more  of  the  materials  charged  with  duty  in 
the  several  schedules  of  the  Act  of  1846,  then 
ra^es  of  dwtv  above  twenty  per  cent,  may,  in  a 
8B.4 


great  variety  of  articles,  be  evaded  and  reduced 
to  twenty  per  cent,  by  manufactures,  entered 
under  new  names,  composed  of  two  or  more 
materials,  one  or  more  of  them  chargeable  with 
a  duty  of  one  hundrcKi,  or  of  forty,  or  of  thirty, 
or  of  twenty-flve  per  cent,  ad  valorem,  and 
mixed  with  a  material  or  materials  chargeable 
with  the  lower  rates  of  duty. 

It  is  the  necessary  and  proper  understanding 
of  this  3d  section,  that  it  be  confined  and  lim- 
ited as  above  mentioned,  and  that  the  20th 
section  of  the  Act  of  1842  be  applied  to  aU 
articles  manufactured  from  two  or  more  articles 
chargeable  with  duty.  If  the  decision  of  the 
Gircuit  Gourt  in  this  case  is  not  sustained,  we 
may  expect  a  swarm  of  entries  to  be  made  at 
the  custom  houses,  of  manufactures  under  new 
names,  in  evasion  of  the  duties  above  the  rate 
of  twenty  per  cent,  ad  valorem  intended  by  the 
Act  of  1846.  This  suit  to  recover  back  duties 
above  twenty  per  cent,  ad  valorem  upon  goods 
manufactured  of  cotton  and  flax,  entered  at  the 
custom  house  as  "manufactures  of  linen  and 
cotton,"  and  subject  only  to  a  duty  of  twenty 
per  cent.,  as  nondescripts  in  the  several  sched- 
ules, A,  B,  G,  D,  E,  F  and  G,  is  the  beginning 
of  a  stratagem  to  elude  the  revenue  laws, 
which,  if  successful,  may  be  continued  and 
accompanied  by  others  of  the  kind. 

Mr.  Justice  Curtis  delivered  the  opinion  ci 
the  court: 

The  plaintiff  in  error  brought  this  action  in 
the  Gircuit  Gourt  of  the  United  States  for  the 
Southern  District  of  New  York,  against  the 
defendant,  who  was  formerly  collector  of  the 
customs  of  the  port  of  New  York,  to  recover 
moneys  alleged  to  have  been  illegally  exacted 
as  duties.  The  plaintiffs  entered  at  the  f^nstom 
house  certain  goods  as  "manufactures  of  linen 
and  cotton,"  and  claimed  to  have  them  admitted 
on  payment  of  the  duty  of  twenty  per  etnL 
levied  on  unenumerated  articles  under  the  3d 
section  of  the  Tariff  Act  of  1846.  The  defend- 
ant insisted  that  the  20th  section  of  the  Tariff 
Act  of  1842  was  in  force,  and  that  by  force  of 
it  these  goods,  being  manufactured  *part-[*l&t 
ly  of  cotton,  must  be  assessed  twenty-flve  per 
cent.,  that  being  the  duty  imposed  by  the  Act  of 
1846  upon  manufactures  of  cotton  not  other- 
wise provided  for.  If  these  articles  are,  for 
the  purpose  of  flxing  the  amoimt  of  duty, 
deemed  by  law  to  be  manufactures  of  eott<Mi, 
it  is  not  denied  that  the  duty  was  rightly  as- 
sessed. And  whether  they  are  to  be  so  reckoned 
and  treated,  depends  upon  the  question  whether 
the  20ih  section  of  the  Act  of  1842  was  repealed 
by  the  Tariff  Act  of  1846. 

The  20th  section  is  a  follows:  That  there 
shall  be  levied,  collected  and  paid  on  each  and 
every  non-enumerated  article  which  bears  a 
similitude  eitner  in  material,  quality,  texture, 
or  the  use  to  which  it  may  be  applied,  to  any 
enumerated  article  chargeable  with  duty,  the 
same  rate  of  duty  which  is  levied  and  charged 
on  the  enumerated  article  which  it  most  resem- 
bles in  any  of  the  particulars  before  men- 
tioned; and  if  any  non-enumerated  article 
equally  resembles  two  or  more  enumerated  ar- 
ticles on  which  different  rates  of  duty  are 
chargeable,  there  shall  be  levied,  collected  and 
paid  on  such  non -enumerated  article  the  same 
rate  of  duty  as  is  chargeable  on  the  article  it 
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resenibles  paying  the  highest  rate  of  duty ;  and 
on  all  articles  manufactured  from  two  or  more 
materials,  the  duty  shall  be  assessed  at  the  high- 
est rates  at  which  any  of  its  component  parts 
may  be  chargeable." 

This  section  is  a  re-enactment  of  the  2d  sec- 
tion of  the  Tariff  Act  of  1841.  5  Stat,  at  Large, 
464. 

The  repealing  clause  in  the  Act  of  1846  is  ''that 
all  Acts  and  parts  of  Acts  repugnant  to  the  pro-^ 
visions  of  this  Act  be,  and  the  same  is  hereby 
repealed.  It  is  alleged  by  the  plaintiffs  that 
repugnance  exists  between  the  20th  section  of 
the  Act  of  1842  and  the  Act  of  1846.  The  ar- 
gument is,  that  the  Act  of  1846  divides  all  im- 
ports inlo  three  classes;  first,  those  specified 
which  are  to  be  free  of  duty;  second,  those 
specified  which  are  required  to  pay  different 
but  specific  rates  of  duty;  third,  those  not 
specially  provided  for  in  the  Act,  which  are  re- 
quired '  >  pay  a  duty  of  twenty  per  cent,  ad  va- 
lorem; that  a  manufacture  of  cotton  and  fiax 
not  being  included,  nominatim,  among  the 
imports  which  are  to  be  exempted  from,  or 
subject  to  duty,  is  necessarily  embraced  with- 
in the  class  of  non-enumerated  articles,  and  so 
are  liable  to  a  duty  of  twenty  per  cent,  only; 
and  that  this  argument  is  strengthened  by  the 
fact  that,  in  Schedule  D,  manufactures  com- 
posed wholly  of  cotton  are  taxed  twenty-five 
per  cent.;  and  that  if  it  had  been  intended  to 
tax  manufactures  composed  partly  of  cotton 
and  partly  of  flax  with  a  duty  of  twenty-five 
per  cent.,  they  would  have  been  specifically 
mentioned  in  this  schedule;  and  that  it  is  not 
160*]  admissible,  imder  an  *act  which,  in 
terms,  levies  a  tax  of  only  twenty  per  cent, 
upon  all  imports  not  specially  provided  for,  to 
levy  a  tax  of  twenty-five  per  cent,  upon  an  im- 
port not  named  or  described  in  the  Act  as  liable 
to  that  rate  of  duty. 

The  force  of  this  argument  is  admitted.  It 
18  drawn  from  sound  principles  of  interpreta- 
tion. But  on  a  careful  consideration  of  this 
case,  we  are  of  opinion  that  it  ought  not  to  pre- 
vail in  the  construction  of  this  law. 

The  Act  of  1846  is  a  revenue  law  of  the 
United  States,  and  must  be  construed  with  ref- 
erence to  acts  in  pari  mateiia,  of  which  it 
forms  only  one  part.  This  observance  of  a 
settled  principle  for  the  construction  of  statutes 
is  absolutely  necessary  in  the  present  state  of 
the  legislation  of  Congress  on  the  subject  of 
revenue.  Without  it,  the  public  revenue  could 
not  be  collected,  and  inextricable  embarrass- 
ments and  difficulties  must  constantly  occur. 
We  are  obliged  to  look  at  the  whole  existing 
system,  and  consider  the  nature  of  the  subject 
matter  of  the  enactment  under  consideration, 
In  its  relations  to  that  system,  in  order  to  pro- 
nounce with  safety  upon  its  repugnancy  to,  or 
consistency  with,  any  particular  Act  of  Con- 
gress. 

In  the  first  place,  then,  it  must  be  observed, 
that  the  20th  section  of  the  Act  of  1842  does 
not  impose  any  particular  rate  of  duty  upon 
imports.  It  was  designed  to  afford  rules  to 
guide  those  employed  in  the  collection  of  the 
revenue,  in  certain  cases  likely  to  occur,  not 
within  the  letter,  but  within  the  real  intent 
and  meaning  of  the  laws  imposing  duties,  and 
thus  to  prevent  evasions  of  those  laws.  Manu- 
facturing ingenuity  and  skill  have  become  very 
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great;  and  diversities  may  be  expected  to  be 
made  in  fabrics  adapted  to  the  same  rules,  and 
designed  to  take  the  same  places  as  those  spe- 
cifically described  by  some  distinctive  marks, 
for  the  mere  purpose  of  escaping  from  the  duty 
imposed  thereon.  And  it  would  probably  be 
impossible  for  Congress  by  legislation  to  keep 
pace  with  the  results  of  these  efforts  of  inter- 
ested ingenuity.  To  obviaA:e  in  part  at  least, 
the  necessity  of  attempting  to  do  so,  this  sec- 
tion was  enacted. 

It  does  not  seem  to  be  any  more  repugnant  to 
the  provisions  of  the  Act  of  1846  than  the  great 
number  and  variety  of  provisions  of  the  reve- 
nue laws,  whose  object  was  to  cause  the  reve- 
nue to  be  regularly  and  uniformly  collected 
without  evasion  or  escape.  If  this  Act  of 
1846  had  in  terms  enacted  the  20th  section  of 
the  Act  of  1842,  its  provisions  would  not  there- 
by have  been  rendered  repugnant  or  conflict- 
ing. This  section  would  then  only  have  af- 
forded a  rule  by  which  it  could  be  determined 
that  certain  articles  did  substantially  belong  to 
and  were  to  be  reckoned  as  coming  under  a 
particular  schedule.  This  is  apparent,  not 
only  from  a  consideration  of  the  subject  mat- 
ter of  the  *20th  section,  when  compared  [*161 
with  the  Act  of  1846,  but  from  the  fact  that 
this  20th  section  actually  made  part  of  an  act 
whose  subject  matter,  and  the  outline  of 
whose  provisions,  were  the  same  as  those  of  the 
Act  of  1846.  The  Act  of  1842  levied  duties 
on  certain  imports  specifically  named.  It  de^ 
clared  certain  other  articles,  also  specifically 
named,  to  be  exempt  from  duty,  and  it  pro- 
vided that  a  duty  of  twenty  per  cent,  ad  valo- 
rem should  be  levied  on  all  articles  not  therein 
provided  for.  Yet  this  20th  section  made  a 
consistent  part  of  that  Act.  The  26th  section 
of  the  Act  of  1842  provides,  ''that  the  laws 
existing  on  the  first  day  of  June,  1842,  shall  ex- 
tend to  and  be  in  force  for  the  collection  of  the 
duties  imposed  by  this  Act  on  goods,  wares  and 
merchandise  imported  into  the  United  States, 
and  for  the  recovery,  collection,  distribution 
and  remission  of  all  fines,  penalities  and  forfeit- 
ures, and  for  the  allowance  of  the  drawbacks 
by  this  Act  authorized,  as  full^  and  effectually 
as  if  every  regulation,  restriction,  penalty,  for- 
feitiu-e,  provision,  clause,  matter  and  thing  in 
the  said  laws  contained  had  been  inserted  in 
i^nd  re-enacted  by  this  Act. 

The  Act  of  1846  contains  no  corresponding 
provision.  So  that  imless  we  construe  the  Act 
of  1846  substantially  as  an  amendment  of  the 
Act  of  1842,  merely  altering  its  provisions 
so  far  as  the  latter  enactment  is  inconsis- 
tent with,  the  former,  the  entire  instrumental- 
ities for  the  collection  of  the  revenue  under  the 
Act  of  1846  would  be  wanting,  and  the  duties 
which  it  requires  to  be  paid  could  not  be  col- 
lected. It  is  quite  apparent,  therefore,  that  a 
great  number  and  variety  of  provisions  designed 
to  protect  the  revenue  against  mistakes,  eva- 
sions and  frauds,  and  to  guard  against  doubts 
and  questions,  and  to  secure  uniformity  of 
rates  m  its  collection,  owe  their  present  opera- 
tion upon  the  duties  levied  by  the  law  of  1846, 
to  the  vitality  given  to  them  by  the  law  of  1842, 
and  must  be  considered  now  to  be  the  law  be- 
cause the  Act  of  1842  made  them,  in  effect,  a 
part  of  its  enactments,  and  because  the  Act  of 
1846  does  not  interfere  with  that  enactment  by 
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wliich  they  were  made  so.  And  it  must  be 
further  observed  that  these  provisions  of  the 
20th  section  of  the  Act  of  1842  are  of  the  same 
nature  as  those  thus  left  in  force  under  the  26th 
section  of  the  Act  of  1842,  having  been  de- 
signed to  remove  doubts,  to  promote  uniformi- 
ty, and  to  check  evasions  and  frauds. 

There  is  nothing,^  therefore,  in  the  general 
scope  of  the  Act  of  1846  repugnant  to  the 
rules  prescribed  in  this  20th  section  of  the 
Act  of  1842.  Is  there  in  its  particular  phrase- 
ology? 

It  is  strongly  m-ged  that  there  is;  that  the 
terms  of  the  3d  section  are  wholly  inconsistent 
with  the  attempt  to  bring  any  article  under 
either  of  the  schedules,  by  operation  of  any  law 
162*]  *outside  of  the  Act  of  1846.  That  this 
3d  section  enacts,  in  clear  terms,  that  a  duty  of 
twenty  per  cent,  ad  valorem  shall  be  levied  on 
all  goods  "not  specially  provided  for  in  this 
Act;"  and  that  to  levy  a  higher  rate  of  duty,  by 
force  of  a  provision  of  some  other  act,  is  direct- 
ly in  conflict  with  the  express  words  of  the  law. 
It  must  be  admitted  there  is  great  force  in  this 
argument.  It  has  received  due  consideration, 
and  the  result  is,  that  in  our  opinion  it  is  not 
decisive.  In  the  first  place,  it  may  be  justly 
said  that  if  the  Act  of  1846  has  specially  pro- 
vided for  manufactures  of  cotton,  and  has  at 
the  same  time  left  in  force  a  rule  of  law  which 
enacts  that  all  manufactures  of  which  cotton 
is  a  component  part  shall  be  deemed  to  be 
manufactures  of  cotton,  if  not  otherwise  pro- 
vided for,  it  has,  in  effect,  provided  for  the  lat- 
ter. By  providing  for  the  principal  thing,  it 
has  provided  for  all  other  things  which  the  law 
declares  to  be  the  same.  It  is  only  upon  this 
ground  that  sheer  and  manifest  evasions  can  be 
reached.  Suppose  an  article  is  designedly  made 
to  serve  the  uses  and  take  the  place  of  some 
article  described,  but  some  trifling  and  colorable 
change  be  made  in  the  fabric  or  some  of  its  in- 
cidents. It  is  new  in  the  market.  No  man  can 
say  he  has  ever  seen  it  before,  or  known  it  un- 
der any  commercial  name.  But  it  is  substan- 
tially like  a  known  article  which  is  provided 
for.  The  law  of  1842  then  declares  that  it  is 
to  be  deemed  the  same,  and  to  be  charged  ac- 
cordingly; that  the  Act  of  1846  has  provided 
for  it  under  the  name  of  what  it  resembles. 
Besides,  if  the  words  "provided  for  in  this  Act" 
were  to  have  the  restricted  interpretation 
contended  for,  a  like  interpretation  must  be 
given  to  the  same  words  in  other  revenue  laws, 
and  the  most  prejudicial  consequences  would 
follow;  such  consequences  as  clearly  show  it 
was  not  the  intention  of  Congress  to  have  these 
words  so  interpreted. 

Thus  the  26th  section  of  the  Act  of  1842,  al- 
ready cited,  adopts  existing  laws  for  the  col- 
lection of  duties  "imposed  by  this  Act,"  for  the 
collection  of  penalties  and  remission  of  forfeit- 
ures, and  the  allowance  of  drawbacks  '^y  this 
Act  authorized."  Yet,  as  has  already  been 
said,  it  is  by  force  of  this  adoption  that  the  du- 
ties and  penalties  under  the  Act  of  1846  are 
collected.  It  is  manifest  that  the  structiu'e  of 
the  revenue  system  of  the  United  States  is  not 
such  as  to  admit  of  this  exact  and  rigid  interpre- 
tation; that  the  real  intention  of  the  Legisla- 
ture cannot  thus  be  reached.  The  true  interpre- 
tation we  consider  to  be  this:  the  26th  section 
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of  the  Act  of  1842  having  re-enacted  the  then 
existing  laws,  and  applied  them  to  the  collecti<ni 
of  duties  levied  by  that  Act  when  Congress,  by 
the  Act  of  1846,  merely  changed  the  rates  of 
duty,  without  legislating  concerning  their  col- 
lection, the  laws  in  force  on  that  subject  are  to 
be  applied;  *and  this  application  is  not  [*16S 
restrained  by  the  fact,  that,  when  re-enacted 
by  the  Act  of  1842,  they  were  declared  to  be  so 
ior  the  purpose  of  collecting  the  duties  by  that 
Act  imposed.  The  new  duties  merely  take  the 
place  of  the  old,  and  are  to  be  acted  on  by  exist- 
ing laws  as  the  former  duties  were  acted  on;  and 
among  these  existing  laws  is  that  which  affords 
a  rule  of  denomination,  so  to  speak;  which  de- 
termines under  what  designation  in*  certain 
cases  a  manufacture  shall  come,  and  how  it  shall 
be  ranked;  when  this  has  been  determined,  the 
Act  of  1846  levies  the  duty. 

It  is  lu-ged,  that  in  the  Act  of  1846,  special 
provision  is  made  for  certain  manufactures  com- 
posed partly  of  cotton,  and  that  this  shows  no 
general  rule  was  in  operation  imposing  a  par- 
ticular rate  of  duty  on  articles  niade  partly  of 
cotton.  But  that  this  would  not  be  a  safe  in- 
ference is  evident  from  the  fact  that  the  Act  of 
1842  imposes  the  same  rate  of  duty  on  manu- 
factures of  wool  and  of  manufactures  of  which 
wool  is  a  component  part,  worsted  and  worsted 
and  silk;  cotton,  or  of  which  cotton  shall  be  a 
component  part;  yet  this  Act  of  1842  contained 
the  section  now  under  consideration.  It  may  be 
observed,  also,  that  schedule  D,  in  the  Act  of 
1846,  after  manufactures  composed  wholly  of 
cotton,  goes  on  to  specify  cotton  laces,  cotton 
insertings,  trimming  laces  and  braids,  etc. 

It  would  not  be  safe  for  the  court  to  draw  any 
inference  from  the  apparent  tautology  of  those 
parts  of  a  revenue  law  describing  the  subjects 
of  duty.  In  most  cases,  the  terms  used  being 
addressed  to  merchants,  are  to  be  understood  in 
their  mercantile  sense,  the  ascertainment  of 
whieh  is  matter  of  fact,  depending  on  evidenoe; 
and  that  which  may  seem  merely  tautologous 
might  turn  out  to  be  truly  descriptive  of  differ- 
ent subjects. 

On  the  whole,  our  opinion  is,  that  there  is  no 
necessary  repugnance  between  the  Act  of  1848 
and  the  20th  section  of  the  Act  of  1842,  and 
consequently  the  former  did  not  repeal  the  lat- 
ter, and  the  duty  in  question  was  rightly  as- 
sessed. 

The  judgment  of  the  Circuit  Court  is  there- 
fore af&rmed. 


Order. 


This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
New  York,  and  was  argued  by  counsel;  on 
consideration  whereof,  it  is  now  here  ordered 
and  adjudged  by  this  court,  that  the  judgment 
of  the  said  Circuit  Court  in  this  cause  be,  and 
the  same  is  hereby  affirmed,  with  costs. 


Mr.  Justice  Grier  dissented. 


Howard  18* 
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164*]  •ALEXANDER  CROSS,  William  L. 
Hobson,  and  William  Hooper,  trading  under 
the  Name  and  Style  of  Cross,  Hobson  & 
Company,  Plaintiffs  in  Error, 

V. 

EDWARD  H.  HARRISON. 

When  in  the  formation  of  a  military  and  civil 
governments  in  California,  tonnage  and  im- 
port duties  might  be  levied. 

In  the  war  with  Mexico,  the  port  of  San  Fran- 
cisco was  conquered  by  the  arms  of  the  United 
States,  In  the  year  1846,  and  shortly  afterwards  the 
United  States  had  military  possession  of  all  of  Up- 
per California.  Early  in  1847  the  President  of  the 
iTnlted  States,  as  Constitutional  Commander-in- 
chief  of  the  Army  and  Navy,  authorized  the  mili- 
tary and  naval  commanders  of  the  United  States 
forces  in  California  to  exercise  the  belligerent 
rights  of  a  conqueror,  and  to  form  a  civil  and  mili- 
tary government  for  the  conquered  territory,  with 
power  to  impose  duties  on  Imports  and  tonnage  for 
the  support  of  such  government,  and  of  the  army, 
which  had  the  conquest  in  possession. 

This  was  done,  and  tonnage  and  import  duties 
were  levied  under  a  war  tariff,  which  had  been  es- 
tablished by  the  civil  government  for  that  purpose, 
until  official  notice  was  received  by  the  civil  and 
military  Governor  of  California,  that  a  Treaty  of 
Peace  had  been  made  with  Mexico,  by  which  Upper 
California  had  been  ceded  to  the  United  States. 

Upon  receiving  this  intelligence,  the  governor  di- 
rected that  import  and  tonnage  duties  should  there- 
after be  levied  In  conformity  with  such  as  were  to 
be  paid  in  the  other  ports  of  the  United  States  by 
the  Acts  of  Congress ;  and  for  such  purpose  he  ap- 
pointed the  defendant  in  this  suit,  collector  of  uie 
port  of  San  Francisco; 

The  plaintiffs  now  seek  to  recover  from  him  cer- 
tain tonnage  duties  and  imports  upon  foreign  mer- 
chandise paid  by  them  to  the  defendant  as  collector 
between  the  3d  of  February,  1848  (the  date  of  the 
Treaty  of  Peace),  and  the  13th  of  November,  1849, 
(when  the  collector  appointed  by  the  President, 
according  to  law,  entered  upon  the  duties  of  his 
office),  upon  the  ground  that  they  had  been  illegally 
exacted. 

The  formation  of  the  civil  government  in  Cali- 
fornia, when  it  was  done,  was  the  lawful  exercise 
of  a  belligerent  right  over  a  conquered  territory. 
It  was  the  existing  government  when  the  territory 
was  ceded  to  the  United  States,  as  a  conquest,  and 
did  not  cease  as  a  matter  of  course,  or  as  a  conse- 
quence of  the  restoration  of  peace ;  and  was  right- 
fully continued  after  peace  was  made  with  Mexico, 
until  Congress  legislated  otherwise,  under  Its  con- 
stitutional power  to  dispose  of  and  make  all  need- 
ful rules  and  regulations  respecting  the  territory 
or  other  property  belonging  to  the  United  States. 

The  tonnage  duties,  and  duties  upon  foreign 
goods  imported  Into  San  Francisco,  were  legally 
demanded  and  lawfully  collected  by  the  civil  gov- 
ernor, whilst  the  war  continued,  and  afterwards, 
from  the  ratification  of  the  Treaty  of  Peace  until 
the  revenue  system  of  the  United  States  was  put 
Into  practical  operation  In  California,  under  the 
Acts  of  Congress  passed  for  that  purpose. 

HIS  came  up  by  writ  of  error  from  the  Cir- 
cuit Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

Cross,  Hobson  &  Co.,  brought  an  action  of 
assumpsit  to  recover  back  from  Harrison, 
moneys  paid  to  him  while  acting  as  Collector  of 
Customs  at  the  port  of  San  Francisco,  in  Cali- 
fornia, for  tonnage  on  vessels  and  duties  on 
merchandise,  not  of  the  growth,  produce  or 
manufacture  of  the  United  States,  imported  by 
the  plaintiffs  from  foreign  places  into  Califor- 
nia, and  there  landed,  between  February  3, 
1848,  and  November  12, 1849. 

The  plea  was  non  assumpsit,  and  the  verdict 
and  judgment  were  for  Harrison,  in  January, 
1852. 
14  Ii.  ed. 


The  bill  of  exceptions  contained  the  sub- 
stance of  much  testimony  *offered  by  [*165 
the  plaintiff  (which  it  is  not  necessary  to  recite), 
and  also  the  whole  of  the  Senate  Document, 
No.  18,  of  the  first  session  of  the  thirty-first 
Congress.  The  opinion  of  the  court  contains 
a  statement  of  the  material  parts  of  this  evi- 
dence. 

The  case  was  argued  by  Messrs.  Richard  T» 
Merrick  and  James  W.  McCullok,  upon  a  brief 
filed  by  himself  and  Mr.  John  S.  McCullok,  for 
the  plaintiffs  in  error,  upon  which  side  there 
was  also  filed  a  brief  by  Messrs.  Rockwell  and 
Lawrence;  and  by  Mr.  Gushing  (Attorney- 
General)  for  the  defendant  in  error. 

The  briefs  on  both  sides  were  so  elaborate 
that  only  a  portion  of  each  can  be  inserted;  and 
those  parts  are  selected  which  relate  to  the  le- 
gality of  continuing,  after  the  peace,  the  gov- 
ernment which  had  been  established  during  the 
war. 

The  points  for  the  plaintiffs  in  error,  as  stated 
by  the  Messrs.  McCullok,  were  the  following 
points. 

1st.  That  on  foreign  goods  or  vessels  brought 
into  California,  between  the  3d  of  February^ 
1848,  and  the  3d  of  March,  1849,  and  between 
the  3d  of  March,  1849,  and  the  12th  of  Novem- 
ber, 1849,  duties  did  not  accrue  to  the  United 
States,  and  their  exaction  was  therefore  illegal. 

2d.  That  on  foreign  goods  and  vessels  brought 
into  California  between  the  3d  of  February,. 
1848,  and  the  12th  of  November,  1849,  the  de- 
fendant had  no  authority  by  any  treaty  or  law 
of  the  United  States  to  collect  duties,  and  their 
exaction  was  therefore  illegal. 

3d.  Between  the  3d  of  February,  1848,  and 
the  12th  of  November,  1849,  the  defendant  was 
not  authorized,  by  any  law  of  the  United 
States,  to  require  the  plaintiffs  to  go  with  or 
send  to  a  port  within  a  collection  district  of  the 
United  States,  foreign  goods  and  vessels,  and 
there  pay  duties,  before  the  plaintiffs  should 
bring  the  same  into  C)alifomia;  nor  to  put 
plaintiffs  to  elect  between  so  doing  and  the  pay- 
ing of  duties  to  the  defendant. 

4th.  That  after  the  23d  of  February,  1849,. 
when  the  plaintiffs  protested  against  the  exac- 
tions made,  or  to  be  made,  the  defendant  was 
not  justified  in  paying  over  the  moneys  there- 
tofore or  thereafter  exacted  to  the  use  of  the 
United  States,  or  any  other  person. 

5th.  That  the  plaintiffs  are  entitled  to  the  cus- 
tomary interest  of  California,  on  all  sums  ex- 
acted by  defendant  by  duress,  and  against  pro- 
test, on  goods  and  vessels  brought  into  (Jali- 
fomia  between  the  3d  of  February,  1848,  and 
the  12th  of  November,  1849. 

6th.  That  on  the  whole  evidence,  no  part  of 
the  duties  claimed  were  paid  voluntarily,  but 
each  and  every  of  them  were  exacted  by  com- 
pulsion and  duress. 

•Under  the  foregoing  points,  the  [*166 
plaintiffs  in  error  will  rely  upon  the  following^ 
authorities: 

1st.  Between  the  3d  of  February,  1848,  and 
the  12th  of  November,  1849,  duties  did  not  ac- 
crue to  the  United  States  in  California. 

(a.)  The  wisdom,  goodness  and  power  neces- 
sary for  the  protection  of  the  general  welfare 
and  peace  of  the  people,  are  the  only  source 
from  which  is  derived  the  authority  to  exercise^ 
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the  sovereignty  of  the  nation.  1  Burlamaqui 
Nat.  Law,  ch.  9,  pp.  83,  89.  And  on  these  the 
power  to   reward  and  punish   rests.     Id.   93. 

The  powers  which  the  sovereign  exercises,  are 
those  which  relate  to  internal  administration. 
2  Burlamaqui,  Pet.  3,  ch.  1,  p.  152.  And  next, 
those  which  regulate  foreign  or  external  admin- 
istrations. 2  Id.  Pt.  4,  ch.  1,  p.  220.  Among 
this  last  class  are  the  powers  of  making  offen- 
sive or  defensive  war,  of  concluding  treaties 
and  alliances,  of  controlling  the  immigration  of 
foreigners,  and  of  regulating  commerce.  By 
the  laws  of  war,  the  sovereign  acquires  the  right 
to  spoil,  plunder  and  destroy  the  goods  of  his 
enemy,  and  possess  his  lands.  2  Burlanuu^ui, 
Pt.  4,  ch.  7,  p.  200,  etc.  In  order  to  indemnify 
for  the  expenses  of  war  out  of  his  enemies' 
goods  and  lands,  and  while  the  conqueror  con- 
tinues in  possession  of  the  lands,  he  is  sovereign 
over  them,  and  of  all  within  them;  and  may 
either  admit  the  vanquished  to  the  rights  of 
subjects,  or  banish  them  as  enemies  from  the 
country,  for  the  sovereignty  thus  acquired  is 
absolute.  2  Burlamaqui,  Pt.  4,  ch.  8,  sec.  12, 
p.  309.  And  from  these  rights  of  war  flows 
the  sovereign  power  of  making  treaties,  equal 
or  unequal  (2  Burlamaqui,  I^.  4,  ch.  9,  pp. 
314,  317,  319),  and  whether  in  war  or  in  peace 
— such  treaties  being  unequal  whenever  they 
limit  the  powers  of  the  foreign  sovereign;  as  by 
stipulating  that  the  conqueror's  consent  shall  be 
had  before  the  foreign  sovereign  can  act  in  any 
given  way.    Id.  sec.  13,  p.  319. 

The  power  to  regulate  foreign  commerce  nec- 
essarily includes,  as  one  of  its  incidents,  the 
power  to  lay  imposts  on  foreign  goods,  or  even 
to  prohibit  them  entry  ( Vattel^  Law  of  Nations, 
bk.  1,  ch.  8,  p.  39),  whenever  the  welfare  of  the 
State  demands  it.  The  right  to  trade  with  a 
foreign  nation  is  therefore  conventional,  and 
the  treaty  that  cedes  the  right  is  the  measure 
or  limit  thereof — dependent  on  the  will  of  the 
foreign  sovereign,  and  not  a  right  of  prescrip- 
tion. And  a  foreign  nation  may  limit  its  foreign 
trade  to  itself,  or  to  its  own  vessels,  by  treaty 
or  otherwise.    Vattel,  bk.  2,  ch.  2,  p.  121. 

During  the  flame  of  war,  a  nation  may  sell  or 
abandon  part  of  its  public  property  (Vattel,  bk. 
1,  ch.  21,  p.  105),  though,  if  the  sovereign  be 
not  absolute,  this  may  require  the  concurrence 
167*]  *of  his  co-ordinates,  the  people.  The 
empire  of  sovereignty,  and  the  domain  of  prop- 
erty, are  not  inseparable — for  the  nation  mav 
have  its  sovereignty  but  not  its  domain-^which 
may  be  held  in  the  possession  of  a  foreign  na- 
tion, either  by  war  or  treaty.  Vattel,  ok.  I, 
ch.  23,  p.  118. 

(b)  The  sovereign  who  acquires  a  country  by 
conquest  or  treaty,  has  the  exclusive  right  to 
legislate  in  regard  to  it,  and  may  impart  this 
right  to  another;  and  the  country  so  acquired 
may  be  retained  in  a  subject  condition,  or  be 
erected  into  a  colony. 

The  laws  of  the  conquered  or  ceded  country 
remain,  until  changed  by  the  sovereign  con- 
queror, who  may  change  the  political  form  of 
government;  but  the  laws  of  trade  remain. 
Dwarr.  on  Stat.  907;  Hall  v.  Campbell,  Ck>wp. 
204;  Calvin's  case,  7  Rep.  176.  And  where 
the  power  to  legislate  therein  has  been  granted 
by  charter  or  statute  to  another,  there  the  laws 
of  the  conqueror  do  not  extend  into  such  terri- 
tories. Dwarr.  526,  527;  3  and  4  William  IV. 
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ch.  93,  relating  to  the  Governor  and  Counefi 
of  India. 

But  where  the  country  is  acquired  by  the 
right  of  occupancy  and  discovery,  and  peopled 
by  the  subjects  of  the  sovereign  who  makes  the 
discovery,  the  colonists  carry  with  them  sudi 
laws  of  their  sovereign  as  may  be  applicable  to 
their  condition.  Dwarr.  on  Stat.  905;  Attorney- 
General  v.  Stuart,  2  Merriv.  143. 

All  laws,  beneflcial  to  such  colonies,  go  with 
the  colonists;  but  penal  laws,  inflicting  forfeit- 
ures and  disabilities,  never  extend  to  ooloniaa 
not  in  esse  (Dawes  v.  Painter,  Freeman,  175; 
Dwarr.  527),  nor  do  laws  of  tithes,  bankruptcy, 
mortmain  or  police. 

The  laws  of  the  sovereign,  passed  after  the 
settlement  of  a  country,  whether  ceded,  con- 
quered or  discovered,  do  not  affect  such  colony 
unless  specifically  named;  or,  unless  they  relate 
to  the  exercise  of  forei^  powers  of  the  sov- 
ereign, in  regard  to  navigation,  trade,  revenue 
and  shipping.  Dwarr.  on  Stat.  527,  906;  Ist 
Report  of  Commr's  West  Indies,  Legal  In- 
quiry, 2,  6,:  Pari,  in  Ireland,  12th  Rep.  112. 

Thus  we  flnd  that,  after  the  discovery  of  the 
North  American  Colonies,  till  the  Revolution. 
Great '  Britain  regulated  the  foreign  trade  of 
these  her  colonies,  by  various  Acts  of  Parlia- 
ment, passed  to  limit  it  to  the  vessels  of  British 
subjects  and  to  British  ports,  and  to  encourage 
it.  She  controlled  the  tobacco  trade  by  stat- 
utes. 1670,  22  and  23  C^.  11.  ch.  10;  1685, 
1  James  11.  ch.  4;  1695,  7  William  UL  ch. 
10;  1699,  10  and  11  William  m.  ch.  21;   1704, 

3  and  4  Anne,  ch.  5;  1709,  8  Anne,  ch.  13; 
1713,  12  Anne,  ch.  8.  She  restrained  all  im- 
ports and  exports  to  and  *from  America  [*168 
to  British  ports  and  British  ships.  12  Our.  TL 
ch.  12,  sees.  1,  2,  3,  4,  19;  7  and  8  Wm.  IIL 
ch.  22,  sec.  13;  8  Anne,  ch.  13,  sec  23;  The 
Recovery,  6  Rob.  346;  Wilson  v.  Marriatt,  8  T. 
R.  31;  1  Bos.  &  P.  432;  2  Evans'  British 
Stat.  51;  15  Cat.  U.  ch.  7;  2  Evans'  SUts. 
58,  62;  Grant  v.  Lloyd,  4  Taunt.  136.  She 
regulated  the  import  of  prise  goods  into  and 
from  America.  1711,  10  Anne,  ch.  22;  1742, 
15  George  11.  ch.  31;  and  1744,  17  Geom  IL 
ch.  34.  She  encouraged  and  controlled  all 
the  trade  to  her  colonies,  by  statutes.  1605,  7 
William  HI.  ch.  22;  1707,  6  Anne,  ch.  37; 
1710,  8  Anne,  ch.  27;  1733,  6  George  H.  <^ 
13;  1740,  13  George  IL  ch.  31.  She  forbade 
exports  from  her  colonies  to  certain  foreign 
countries.  1731,  4  George  IL  eh.  15;  17aS» 
5  George  IL  ch.  22;  1757,  30  George  IL  eh. 
9.  She  regulated  the  import  of  coffee,  tea« 
and  other  goods  into  these  colonies;  appointed 
commissioners  of  the  revenue,  and  provided  pen- 
alties for  the  violations  of  such  laws.     1763, 

4  George  m.  ch.  15;  1765,  5  George  IIL  eh. 
45;  1766,  6  George  m.  ch.  49  and  52;  1767,  7 
George  in.  ch.  41,  46,  56;  1768,  8  George 
in.  ch.  22;  1772,  12  George  m.  ch.  7  and  60; 
1773,  13  George  in.  ch.  44.  And  following  up 
her  legislation  in  regard  to  these  coloniea. 
Great  Britain  in  1772  (12  George  m.  eh.  60), 
allowed  a  drawback  on  tea,  exported  to  her 
British  North  American  colonies;  and  until  the 
Revolution,  entirely  controlled  the  trade  and 
duties  laid  in  the  colonies.  Journals  of  Oos- 
gress,  VoL  I.  to.  27,  31,  33  to  39,  47,  394  to 
396;    Gales   &   Seaton's  Debates   in  Congreaa^ 

«216. 

Howard  !•• 


1863 


Cboss  XT  al.  y.  Habbison. 


16» 


The  oppression  of  these  laws  of  Great  Britain 
upon  her  colonies  having  resulted  in  the  de- 
struction at  Boston,  on  the  31st  December, 
1773,  of  teas  imported  there  by  the  East  India 
Company,  on  which  they  had  paid  duties;  in 
the  meeting  of  the  Congress  of  the  Colonies  on 
the  5th  of  September,  1774,  at  Philadelphia;  in 
Ctreat  Britain's  denouncing  them  out  of  her 
protection  on  the  20th  of  December,  1776;  in 
the  Declaration  of  Independence  of  4th  of  July, 
1776;  in  the  acknowledgment  of  the  independ- 
ence of  the  United  States  by  Great  Britam,  on 
30th  November,  1782;  and  in  the  Treaty  of 
Peace,  signed  at  Paris  on  the  2d  of  September, 
1783,  the  United  States  became  independent 
and  absolute  sovereignties. 

(c.)  From  the  2d  of  September,  1783,  until 
the  adoption  of  the  Constitution  by  the  States, 
respectively,  each  had,  and  several  of  them  ex- 
ercised, the  power  of  regulating  its  foreign 
<!ommerce,  and  laying  imposts  and  tonnage 
duties.  Journals  of  Congress  of  the  Confed- 
eration, Vol.  n.  298,  301;  Gales  &  Seaton's 
History  of  Debates  in  Congress,  111.  Georgia 
laid  Is.  8d.  sterling  on  tonnage;  and  South 
Carolina  laid  Is.  3d.  sterling  (Id.  300) ;  Penn- 
sylvania laid  a  tonnage  on  vessels  of  nations  in 
169*]  treaty;  •Maryland  laid  Is  8d.  per  ton 
en  vessels  in  treaty,  and  28.  8d.  on  others,  ex- 
cept British,  which  paid  6s.  8d.  and  two  per 
cent,  on  goods  therein;  Virginia  laid  a  tonnage 
•f  3s.  6d.  on  vesesls  in  treaty,  and  6s.  6d.  on 
non-treaty  vessels,  and  two  per  cent,  ad  va- 
lorem on  goods  therein ;  and  South  Carolina  laid 
28.  9d.  sterling  on  British  sugars,  and  Is.  8d.  on 
those  of  other  nations.    Id.  275. 

By  the  Confederation  of  17th  November, 
1777,  the  States  still  reserved  to  themselves  the 
right  to  regulate  their  foreign  commerce,  and 
to  lay  duties.  See  article  6th,  Vol.  n.  Jour- 
nals of  Congress  of  the  Confederation,  398,  301, 
330.  There  were,  however,  secured  to  the  cit- 
izens of  different  states  ceitain  rights  by  the 
Confederation  in  regard  to  imports  and  exporte 
of  goods  from  state  to  state.  Arts.  4,  6,  2  Tol- 
ume  Journals  of  Confederation,  330. 

It  is  true  that  the  Consress  of  the  Confedera- 
tion, on  the  22d  September,  1774  (see  Journal 
of  Congress,  Vol.  I.  14),  requested  the  mer- 
chants and  others  in  the  colonies  to  recall  all 
orders  for  goods  from  Great  Britein,  and  on 
the  27th  September,  1774  (Id.  Vol.  I.  16),  re- 
solved, that  after  1st  December,  1774,  there 
should  be  no  importation  of  goods  from  Great 
Britain  or  Ireland,  nor  purchase  of  goods  if  im- 
ported thence;  and  that  on  20th  October,  1774 
(Id.  Vol.  I.  23  to  26),  the  Non-importation, Non- 
consumption,  and  Non-exportetion  agreement 
was  signed  by  the  members  of  Congress,  yet 
the  Congress  did  not,  in  fact,  execute  these  re- 
solves; and  on  6th  April,  1776  (Id.  Vol.  I.  307, 
308),  a  resolve  was  passed  allowing  importa- 
tions and  exportations  to  the  citizens  of  the 
colonics,  and  of  all  nations,  except  te  and  from 
those  under  the  dominion  of  Great  Britain, 
subject  te  the  duties  laid  or  te  be  laid  by  the 
colonies. 

Yet,  before  the  Revolution,  a  commercial  com- 
bination regulated  the  importations  between 
America  and  Great  Britain.  If  any  man  was 
««uspected  of  an  infraction  of  the  Non-importe- 
tion  agreement,  his  conduct  was  strictly 
watched,  and  if  his  guilt  was  discovered  he  was 
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published  and  held  up  te  the  world  as  an  enemy 
to  his  country.  Gales  &  Seaton's  History  of  De- 
bates in  Congress,  Vol.  L  320,  speech  of  Mr. 
White. 

The  means  te  defray  the  expenses  of  gov- 
ernment, under  the  O>nfederation,  for  common 
defense  and  general  welfare,  were  obtained  by 
requisitions  on  the  several  Stetes,  for  such 
svLms  of  money  as  should  be  in  proportion  to 
the  value  of  the  lands  and  improvements  in 
possession,  or  in  grant  to  the  citizens  of  the 
State  (Journals  of  Congress  of  Confederation, 
October  14th,  1777,  Vol.  H.  288),  to  be  estimated 
in  such  way  as  Congress  should  appoint.  See 
(Ilonfederation,  article  8,  Vol.  II.  Journal  of 
Congress,  330,  November  16th,  1777.  These 
quota  were  fixed  'by  Ongress,  from  [•170 
time  te  time,  according  to  the  number  of  the 
white  inhabitants  in  each  State.  Art.  9,  Con- 
federation; see  Vol.  n.  of  Journals  of  (Donfed- 
eration,  336,  337;  also  Id.  346,  November  23d, 
1777,  and  the  Report  of  the  Committee  of  the 
Board  of  Treasury,  Id.  332. 

From  those  authorities  it  will  appear  that 
the  States,  individually,  regulated  their  foreign 
commerce  and  duties,  and  were  in  this  respect 
foreign  sovereigns  to  each  other,  and  they  main- 
teined  this  relation  until  the  adoption  of  the 
(Ilonstitution  of  the  United  States.  Thus  we 
find  that  by  the  7th  Article  of  the  Constitution, 
the  ratification  thereof  by  the  conventions  of 
nine  of  the  original  thirteen  States  was  to  be 
sufficient  for  the  establishment  of  the  Constitu- 
tion, and  that  on  26th  July,  1788,  eleven  of  the 
thirteen  had  adopted  it,  and  that  North  Caro- 
lina and  Rhode  Island  stood  aloof;  the  first  un- 
til 2d  November,  1789,  and  the  last  till  29th 
May,  1790.  See  Mr.  Mickey's  Book,  published 
in  1847,  p.  24. 

Between  the  26th  July,  1788,  and  29th  May, 
1790,  Rhode  Island  was  therefore  in  the  posi- 
tion of  a  foreign  State,  regulating  her  own  com- 
merce, and  laying  her  own  duties,  and  she  did 
not  send  deputies  to  the  convention  at  Philadel- 
phia to  form  a  constitution.  See  Gales  &  Seat- 
on's History  of  Debates  in  Congress  from  1789 
te  1791,  Vol.  I.  p.  4  of  Introduction.  Rhode 
Island  was  thus  m  a  position  to  force  British 
goods  into  the  United  States  by  Long  Island 
and  Connecticut.  Id.  p.  124,  Mr.  Boudinot's 
speech.  She  did,  in  fact,  enter  into  the  neigh- 
boring Stetes  linen  and  barley  that  had  not 
paid  duty  te  the  United  States.    Id.  p.  164. 

(d.)  The  position  of  North  (Carolina  and  of 
Rhode  Island  was  that  of  foreign  States,  as  to 
the  United  Stetes,  and  they  were  so  treated  by 
the  Congress  of  the  United  States,  under  the 
Constitution.  Thus  (Gales  &  Seaton's  History 
of  Debates  in  Congress  from  3d  March,  1787, 
to  3d  March,  1791,  Vol.  L  pp.  1011,  1012),  a 
bill  passed  the  Senate  te  prevent  goods  from 
being  brought  from  Rhode  Island  into  the  Unit- 
ed Stetes;  and  (History  of  Congress  from  March 
4,  1789,  te  March  31,  1793,  by  (Darey,  Lea  & 
Blanchard,  p.  609,  2d  sess.  1  Cong.  Senate 
Journal,  p.  134)  on  28th  April,  1790,  a  com- 
mittee was  appointed  te  consider  what  provi- 
sions would  be  proper  for  Ongress  to  make  re- 
specting Rhode  Island;  and  on  11th  May,  1790, 
their  report  was  considered  (same  Journal,  pp. 
138,  139),  and  a  resolution  was  passed,  that  all 
commercial  intercourse  between  the  United 
Stetes  and  Rhode  Island  from  Ist  July  next  be 
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j^ohibited;  and  on  13th  May,  1790,  the  com- 
mittee reported  a  bill  for  that  purpose;  on  14th 
May  it  was  ordered  to  a  third  reading,  and  on 
the  18th  May  it  was  passed  by  the  Senate,  13 
171*]  ayes  to  7  noes.  'In  the  House,  it  passed 
first  and  second  readings;  and  on  Ist  June, 
1790,  the  President  communicated,  by  a  mes- 
sage to  both  houses,  that  Rhode  Island  had  ac- 
ceded to  the  Ck>nstitution.  See  House  Journal, 
p.  219,  232;  also,  Gales  &  Seaton's  History 
of  Debates  in  Congress,  Vol.  II.  p.  1009,  llth 
Ma^,  1790.  When  Rhode  Island  came  into  the 
Union,  Acts  of  Congress  were  passed  to  ex- 
tend to  this  State  the  laws  of  Congress  relative 
to  the  judiciary,  the  census,  etc.  Vol.  I.  Gales 
&  Seaton's  History  of  Debates  in  Congress,  pp. 
1020,  1023,  1026;  Id.  1711;  also.  Id.  1006. 

The  State  of  Vermont  was  admitted  by  1 
Stat,  at  L.  191,  ch.  7,  February,  1791,  and 
laws  extended  over  her  by  ch.  12,  March,  1791, 
1  Stat,  at  L.  197,  198. 

Rhode  Island  and  North  Carolina  were,  there- 
fore, until  they  adopted  the  Constitution  of 
the  United  States,  foreign  to  the  United  States, 
and  to  the  laws  of  Congress,  and  were  out- 
side of  all  provisions  in  regard  to  commerce 
and  duties  unless  expressly  named  in  the  stat- 
utes of  Congress.  The  General  Collection  Act 
of  31st  July,  1789,  ch.  6,  1  Stat,  at  Large,  p. 
29,  by  section  1,  establishes  collection  districts, 
in  each  of  the  eleven  States  that  had  adopted 
the  Constitution;  and  by  section  39,  1  L.  U.  S. 
48,  recites  that  North  Carolina  and  Rhode 
Island  had  not  adopted  the  Constitution,  and 
*'lays  duties  on  goods  not  the  produce  of  those 
States,  when  imported  from  either  of  them  into 
the  United  States."  The  Act  of  16th  Septem- 
ber, 1789,  ch.  15,  1  Stat,  at  L.  69,  section  2.  jjives 
to  vessels  of  North  Carolina  and  Rhode  Island 
the  same  privileges,  when  registered,  as  to  ves- 
sels of  the  United  States;  section  3  lays  on 
rum,  loaf-sugar  and  chocolate  made  in  North 
Carolina  and  Rhode  Island,  the  same  duties  as 
when  imported  from  other  foreign  countries; 
neither  North  Carolina  nor  Rhode  Island  were 
embraced  in  the  Act  of  23d  September,  1789,  ch. 
18,  to  compensate  the  judges  of  the  Supreme 
Court,  1  Stat,  at  L.  72,  and  of  24th  September, 
1789,  ch.  20,  establishing  the  judiciary  of  the 
United  States,  1  Stat,  at  L.  73.  North  Caro- 
lina was  brought  within  the  revenue  laws  by 
the  Act  of  8th  February,  1790,  sec.  1,  ch.  1,  1 
Stat,  at  L.  99;  and  the  Judiciary  Act  was  ex- 
tended to  North  Carolina  4th  June,  1790,  ch. 
17,  1  Stat,  at  L.  126.  And  the  second  section 
of  Act  of  16th  September,  1789,  was  revived 
against  Rhode  Island  by  the  first  section  of  the 
Act  of  8th  of  February,  1790,  1  Stat,  at  L. 
100.  The  Census  Act  of  the  Ist  March,  1790, 
ch.  2,  did  not  embrace  her.  1  Stat,  at  L.  102. 
And  on  the  4th  June,  1790,  ch.  19,  1  Stat,  at  L. 
127,  the  Revenue  Acts  were  extended  to  Rhode 
Island,  and  by  reason  thereof,  the  thirty-ninth 
section  of  the  Act  1789,  ch.  5,  ceased  to  operate, 
when  she  came  into  the  Union;  and  on  23d 
172*]  'June,  1790,  ch.  21,  extended  the  Ju- 
diciary Act  to  Rhode  Island;  and  the  law  of 
6th  July,  1790,  extended  to  her  the  Census  Act. 

The  power  lodged  in  the  Congress  of  the 
United  States  by  Constitution,  art.  1,  sec.  8, 
"to  regulate  commerce  with  foreign  nations," 
tscludes  all  power  over  navigation.  Gibbons 
V.  Ogden,  9  Wheat.  191;  The  North  River 
Steamboat  Company  t.  Livingston,  3  Cow.  713; 
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United  States  y.  The  Bri^ntine  T^^Uiam,  S 
I  Hall's  Law  Journal,  265;  3  Story's  Com.  Const. 
161;  1  Kent's  Com.  405,  Sec.  19.  The  power 
to  regulate  it  "among  the  several  States"  was 
demanded  because,  during  the  confederacy,  the 
States  had  pursued  a  local  and  seltish  policy, 
suicidal  in  its  tendency;  and  temporarily  sought 
to  gain  advantages  over  one  another  in  trade, 
by  favors  and  restrictions.  Federalist,  No. 
42,  1  Tuck.  Black.  Com.  App.  247  to  252; 
President  Monroe's  Message,  4th  May,  1822, 
pp.  31,  32;  2  Story's  Com.  Const,  sec.  1062,  p. 
511.  And  the  power  to  regulate  it  "with  the 
Indian  tribes"  having  been  prior  to  the  Revolu- 
tion vested  in  the  British  sovereign,  and  having 
at  the  Revolution  naturally  flowed,  subject  to 
some  restrictions,  to  the  government  under  the 
confederacy.  Worcester  v.  State  of  Georgia,  S 
Pet.  515;  Johnson  y.  Mcintosh,  8  Wheat.  543, 
was  finally  vested,  unreservedly,  in  the  United 
States,  under  the  Constitution.  2  Story's  Com. 
Const,  sec.  1094,  pp.  540,  541. 

(e.)  The  power  to  admit  new  states  under 
the  Confederation  was  limited  to  Canada  (art  ^ 
11) ;  no  other  British  colony  was  to  be  admitted 
except  by  consent  of  nine  states.  The  Congresa 
of  the  Confederation  at  length  induced  the 
States  to  cede  to  Western  Territory  (3  Story's 
Com.  Const.  1311),  and  the  ordinance  of  13th 
July,  1787,  as  to  this  territory,  is  the  model 
hitherto  used  for  our  territorial  governments. 
3  Story's  Com.  sec.  1312;  Webster's  Speeches,, 
January,  1830,  pp.  360,  364.  Missouri  came 
into  the  Union  by  force  of  this  ordinance,  witli 
a  limit  of  SO*"  30'  N.  lat.,  as  that,  by  which 
all  territories  ceded  by  France  shall  exclude 
slavery.  Act  of  Congress,  6th  March,  1820,  3d 
L.  U.  S.  548.  See  Green  v.  Biddle,  8  Wheat. 
1,  87,  88,  as  to  the  compact  between  Virginia 
and  Kentucky.  Now,  under  the  Constitution 
(sec.  3,  art.  4,  3  Story's  Com.  Const,  sec.  1308, 
p.  184),  the  United  States  have  power  to  admit 
new  states,  and  their  power  can  only  be  exer- 
cised by  the  Congress. 

The  power  of  Ongrcss  to  admit  new  statea 
does  not  include,  as  its  incident,  any  power  U> 
acquire  new  territory  by  treaty,  purchase  or 
otherwise  (the  power  to  admit  new  states  had 
reference  only  to  the  territory  then  belonging 
to  the  United  States,  3  Story's  Com.  Const, 
sec.  1280),  was  designed  for  the  admission  of 
the  states  which,  under  the  ordinance  of  1787, 
were  to  be  formed  within  its  old  boundariea. 
The  purchase  of  Louisiana  *cannot  be  [*17S 
justified  as  incident  to  the  power  of  Congreaa^ 
as  to  common  defense  and  general  welfare. 
This  purchase  from  France,  by  Treaty  of  1803,. 
by  which  the  United  States  were  to  pay  $11,- 
000,000  and  to  admit  the  inhabitants  into  the 
Union  as  soon  as  possible,  was  justified  bj 
President  Jefiferson,  on  the  ground  of  the  neces- 
sity to  protect  the  commerce  of  the  West  and 
have  the  passage  of  the  Gulf  (President's  Mes* 
sage,  pp.  106,  106,  etc.,  17th  October,  1803), 
and  the  power  to  make  this  purchase  depend* 
solely  on  its  being  an  incident  of  the  national 
sovereign  power  of  the  United  States,  to  make 
war  and  conclude  treaties  (4  Elliott's  Debates^ 
257  to  260;  American  Insurance  Company  v. 
Canter,  1  Pet.  S.  C.  511, 642,  Story's  Com.  Const, 
sec.  1281),  and  the  United  States  have  inci- 
dentally the  power  to  create  corporations  and 
territorial  govemmenta.     KcCalloch  t.  Bfarr- 
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land,  4  Wheat.  409,  422,  3  Story's  Com.  Const. 
132. 

The  power,  then,  of  the  United  States  to  ac- 
-quire  new  territory  does  not  depend  upon  any 
specific  grant  in  the  Constitution  to  do  so,  but 
flows  from  its  sovereignty  over  foreign  com- 
merce, war,  treaties,  and  imposts.  3  Story's 
€om.  Const,  sec.  1281;  4  Elliott's  Debates, 
257-260;  American  Insurance  Company  ▼. 
Canter,  1  Pet.  611-642.  The  power  of  the 
United  States  over  conquered  and  ceded  terri- 
tory is  sovereign,  and  exclusive  of  state  control 
or  power.  3  Story's  Com.  Const,  sec.  1261;  p. 
124;  Hamilton's  Works,  Vol.  I.  p.  116;  4  Wheat. 
420;  9  Wheat.  36,  6,  7;  3  Story's  Com.  Const. 
sec.  1322;  except  so  far  as  the  Treaty,  or  the 
ordinance  of  1787,  may  limit  it.  Rawle  on 
Const,  ch.  27,  p.  237;  1  Kent's  Com.  sec.  12, 
p.  243;  Id.  sec.  17,  pp.  369,  360.  By  sec.  3,  art. 
4  Constitution,  "The  Congress  is  empowered  to 
dispose  of  and  make  all  needful  rules  and 
regulations  respecting  the  territory  and  other 
property  belonging  to  the  United  States,  and 
nothing  in  this  Ck)nstitution  shall  be  so  con- 
strued as  to  prejudice  any  claims  of  the  United 
States,  or  of  any  particular  state." 

Territory  acquired  by  the  United  States,  by 
conquest  or  by  treaty,  does  not,  by  force  of  our 
Constitution,  become  entitled  to  self-govern- 
ment, nor  can  it  be  subject  to  the  jurisdiction 
of  any  state.  3  Story's  Com.  Const.  1318.  It 
would  be  without  any  government  at  all,  if  it 
were  not  under  the  dominion  and  jurisd^iction 
of  the  United  States.  American  Insurance  Com- 
pany v.  Canter,  1  Pet.  S.  C.  611,  542;  Id.  616. 
During  military  occupation,  it  is  governed  by 
military  law;  but  when  ceded  by  treaty,  it  is 
under  the  civil  government  of  the  United  States; 
and  the  terms  of  the  treaty,  or  statutes  of  the 
United  States,  are  the  only  law  that  can  bind 
it.  The  rights  and  relations  of  persons  inter  se 
remain,  but  the  allegiance  is  transferred,  al- 
174*]  though  me  *people  do  not  share  in  the 
powers  of  general  government,  until  they  be- 
come a  state,  and  are  admitted  as  such.  Amer- 
ican Insurance  Company  y.  Canter,  4  Pet.  S.  C. 
511-643.  With  the  transfer,  of  the  domain, 
the  inhabitants  cease  to  be  inhabitants  of  the 
state  or  country  that  cedes  the  lands  in  ques- 
tion. People  y.  Godfrey,  17  Johns.  226;  Com- 
monwealth y.  Young,  1  Hall's  Jour,  of  Juris- 
prudence, 47.  The  power  of  the  United  States 
lodged  in  the  Congress  is  supreme  over  all  ces- 
sions, even  from  tlie  several  States — and  no 
state  can  limit,  defeat  or  modify  the  action  of 
the  United  States  over  such  cessions  (Cohens  v. 
Vimnia,  6  Wheat.  264,  424-428;  Loughborough 
y.  Blake,  5  Wheat.  322-324),  both  as  to  the 
property  and  as  to  the  inhabitants;  and  the  do- 
main and  sovereignty  are  distinct,  and  may  be 
one  or  both  exercised  or  not;  hence  Congress 
may  lay  a  direct  tax  on  lands  in  its  ceded  terri- 
tories. 5  Wheat.  317.  Congress  may  omit  to 
extend  a  direct  tax  to  the  territories  or  dis- 
tricts owned  by  her,  whenever  a  direct  tax  is 
laid  on  the  States.  5  Wheat.  317;  3  Story's 
Com.  Const,  sec.  996,  p.  463.  The  words  of 
art.  1,  sec.  9,  Constitution  United  States,  do  not 
require  that  such  tax  shall  extend  to  the  terri- 
tories. 2  Story's  Com.  Const,  sec.  1006.  Sec. 
2,  art  1,  Const,  regulates  how  a  direct  tax  shall 
be  apportioned  among  the  States,  but  this  does 
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not  require  the  territories  to  be  taxed,  although 
no  state  could  be  exempted. 

(f.)  These  authorities  show  clearly  that  the 
domain  and  the  sovereignty  of  the  United  States 
always  must  be  distinct;  and  may  or  may  not 
be  both  in  full  exercise  at  once,  as  is  ever  the 
case  with  all  nations.  The  sovereignty  of  the 
United  States  is  operative  in  foreign  countries 
— ^both  in  war  and  peace  her  domain  is  local. 
In  war,  we  taxed  the  goods  brought  into  Tam- 
pico,  in  Mexico,  while  in  our  military  occu- 
pancy; and  also  laid  imposts  on  goods  brought 
thence  into  the  collection  districts  of  the  United 
States.  Fleming  y.  Page,  9  How.  S.  C.  616- 
619;  see  Benner  v.  Porter,  Id.  236.  In  war. 
Great  Britain,  by  force  of  arms,  occupied  Cas- 
tine,  a  port  within  a  collection  district  of  the 
United  States,  and  foreign  goods  were  there 
imported  during  such  hostile  occupancy;  hence, 
upon  the  abandonment  of  that  port  by  the  foe, 
the  United  States  had  no  right  to  lay  imposts 
on  said  goods,  then  and  there  found;  because 
her  sovereignty  was,  as  to  that  port,  in  her  do- 
main, suspended  by  the  hostile  occupancy. 

United  States  v.  Rice,  4  Wheat.  246;  United 
States  y.  Hay  ward,  2  Gall.  501;  Grotius  de 
Jure,  B.  &  P.  2,  ch.  6,  sec.  6;  Id.  lib.  3,  ch.  6, 
sec.  4;  Id.  ch.  9,  sees.  9,  14;  Puffendorf,  lib.  7, 
sec.  6,  n.  4;  lib.  8,  ch.  11,  sec.  8;  Bynk.  Quest. 
Jur.  Pub.  lib.  1,  ch.  6;  33  hhds.  Sugar  v. 
United  States,  9  Cranch,  196;  The  Fama,  6  Rob. 
114,  117;  Reeves'  Law  of  Shipping,  103;  Hall 
V.  Campbell,  Cowp.  204;  see  Journal  H.  Rep. 
•15th  Cong.  1st  sess.  p.  166;  Report  ['175 
dated  the  23d  March,  18,  1816;  also  Journal 
15th  Cong.  2d  sess.  p.  61;  16th  Cong.  2d  sess.; 
Journal,  p.  140,  197;  Act.  Cong.  19th  May, 
1824,  19th  Cong.  1st  sess.;  Report  Com.  of  Sen- 
ate, No.  23,  January  23,  1826. 

The  sovereignty  may  be  in  full  force;  but  the 
actual  possession  of  the  domain  may  not  be  en- 
joyed in  such  way  as  to  put  the  power  of  col- 
lecting imports,  etc.,  in  force — ^thus  Louisiana 
was  acquired  by  cession,  under  Treaty  with 
France  of  30th  April,  1803,  and  until  the  Act 
of  Congress  of  24th  February,  1804,  took  effect, 
no  duties  were  taken  on  foreign  goods  imported 
into  Louisiana.    Ch.  13,  2  L.  U.  S.  261. 

So  Florida  was  ceded  to  the  United  States  by 
Treaty  of  22d  February,  1819;  and  on  3d  March, 
1821  (16th  Cong.  2d  sess.  ch.  39,  sec.  2,  3  Stat, 
at  L.  639),  the  revenue  laws  were  extended  over 
Florida;  and  in  the  interval  no  duties  accrued 
to  the  United  States  on  foreign  goods  imported 
into  Florida.  See  The  Fama,  5  Rob.  97;  2 
Rob.  361;  Jacobsen's  Sea  Laws,  466;  5  Rob. 
349;  Opinion  of  Attorney-General,  359,  365,  395, 
case  of  The  Olive  Branch. 

Under  the  Louisiana  cession  the  United 
States  claimed  to  54*^  40'  north  latitude,  em- 
bracing Oregon,  and  it  was  not  until  August 
14th,  1848,  when  the  revenue  laws  were  ex- 
tended to  Oregon,  and  a  port  of  entry  estab- 
lished therein.  See  9  Stat,  at  L.  ch.  177,  p. 
331,  1st  sess.  30th  Congress. 

The  Territory  of  Washington  was  created, 
out  of  the  same  cession,  a  territory  by  Act  of 
32d  Cong.  2d  sess.  ch.  90,  Session  Laws,  1862- 
3,  173,  but  the  revenue  laws  do  not  yet  ex- 
tend to  it. 

The  inland  and  lake  districts  were  created  by 
Acts  of  1799,  ch.  22,  1  Stat,  at  L.  637,  and  2 
Stat,  at  L.  181. 
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The  District  of  Minnesota,  by  Act  of  1850, 
ch.  79,  sec.  89,  Stat,  at  L.  510. 

Texas  collected  her  own  duties  until  the  Act 
of  3l8t  December,  1845,  took  effect,  and  created 
collection  districts  therein.  See  9  L.  U.  S.  p. 
2,  ch.  2,  p.  128;  Id.  108;  Calkin  y.  Cocke,  14 
How.  235,  236. 

The  taxes  laid  by  Great  Britain  on  her  colo- 
nies, without  representation  or  consent,  formed 
part  of  the  injuries  and  wvongs  which  led  to 
our  independence.  Declaration  of  Independ- 
ence, 1  Stat,  at  L.  2. 

Finally,  duties  have  never  been  held  to  accrue 
to  the  united  States  in  her  newly  acquired  ter- 
ritories, until  provision  was  made  by  an  Act  of 
Congress  for  tneir  collection;  and  the  Revenue 
Acts  always  have  been  held  to  speak  only  as  to 
the  Unitc\f  States,  and  her  territories,  existing 
176*]  at  the  time  when  the  several  *Acts  were 
passed;  and  the  decision  of  the  courts  and  Acts 
of  the  executive  have  conformed  to  these  views. 
See  Letter  of  Gen.  Jones  from  K.  B.  Mason, 
19th  Aug.  1848;  see  Walker's  Circular,  7th 
October,  1848;  President's  Annual  Message, 
7)ec.  1848;  Fleming  &  Marshall  v.  Page,  9 
How.  603;  Kipley  v.  Gelston,  9  Johns.  202. 

And  the  right  to  exclusive  power  of  taxation 
through  the  Congress  formed  one  of  the  strong- 
est inducements  to  the  adoption  of  the  Consti- 
tution of  the  United  States.  See  Madison 
Papers,  171,  217,  224,  475,  481,  493,  540;  Id. 
146,  297;  Id.  109,  218,  488;  Id.  403;  M.  730; 
see,  also,  Elliott's  Debates  in  Convention  on 
Adoption  of  Federal  Constitution,  Vol.  I.  pp. 
72,  76,  82,  83,  86  to  88,  95  to  106;  Id.  298,  304, 
320;  Vol.  II.  pp.  189,  461,  441,  133  to  150,  118 
to  125;  2  Story\  Com.  Const,  sec.  977. 

And,  as  if  more  fully  to  evince  the  intention 
of  the  Congress  to  confine  its  revenue  laws  to 
the  States  and  Territories,  at  the  times  when 
the  resp^tive  laws  are  passed,  and  not  to  seem, 
by  prospective  legislation,  in  regard  to  terri- 
tories not  yet  acquired,  to  hold  forth  the  char- 
acter of  a  conquerer,  the  United  States  have 
passed  two  Acts  regulating  the  entering  of  mer- 
chandise into  the  United  States  from  foreign 
adjacent  territories.  See  Act  1821,  ch.  14,  3 
Stat,  at  L.  616;  and  Act  3d  March,  1823,  ch. 
58,  3  Stat,  at  L.  781. 

(The  argument  upon  the  other  points  is  omit- 
ted for  want  of  room.) 

The  brief  of  Mr.  Gushing  (Attorney-General) 
occupied  thirty  printed  pages.  From  it  there 
will  be  extracted  so  much  as  relates  to  the  first 
instruction  asked  for  by  the  plaintiffs  below. 

in.  First  and  second  instructions.  The  bill 
of  exceptions  begins  on  page  8,  and  ends  on 
page  138  (as  before  stated),  and  includes  the 
mstructions  moved  by  the  plaintiffs  and  refused 
by  the  court,  and  the  charge  to  the  jury  as 
given,  pp.  136,  137. 

1.  As  to  both  instructions.  The  first  instruc- 
tion, moved  by  the  plaintiffs  and  refused,  com- 
prises the  period  from  the  3d  of  February, 
1848,  the  day  on  which  the  Treaty  of  Peace  and 
cession  to  the  United  States  of  California  was 
signed,  to  the  3d  of  March,  1849,  the  dav  on 
which  the  Act  of  Ck>ngre8s  was  approved  for 
making  California  a  collection  district  and  San 
Francisco  a  port  of  entry. 

The  second  instruction,  moved  by  the  plain- 
tiffs and  refused  by  the  court,  comprehends 
the  period  from  the  3d  of  Mard^  1849,  when 
894 


the  Act  of  Congress  passed  for  making  OaH- 
fomia  a  'collection  district,  to  the  13th  [*177 
of  November,  1849,  when  the  Collector,  Collier,, 
appointed  under  that  Act,  arrived  at  San  Fran- 
cisco and  entered  upon  the  duties  of  his  oflke. 

These  two  instructions  may  be  eonsidered 
together;  they  assert,  in  substance,  that  the 
collections  of  duties  by  the  defendant,  Harrison^ 
were  illegal  exactions,  for  which  the  defendant 
is  responsible  to  the  plaintiffs  in  this  action; 
for  that,  during  the  first  period,  'iio  duties  ac- 
crued to  the  United  States  on  merchandise  not 
the  production  of  the  United  States,  nor  oa 
vessels  not  of  the  United  States,  which  arrived 
within  the  limits  of  California;  and  during  the 
second  period,  that  nobody  but  Collier  was  au- 
thorized to  collect  duties  in  California  until 
"Collector  Collier  entered  upon  his  duties  a» 
Collector  of  the  Customs  at  the  port  of  Baa 
Francisco." 

The  instructions  must  be  considered  as  hav- 
ing been  asked  of  the  court  in  reference  to  the 
evidence  given,  and  must  be  pertinent  to  that 
evidence,  and  must  be  tne  deductions  of  law 
properly  arising  out  of  the  facts  which  the 
evidence  conduces  to  prove;  if  not  so,  the  eomt 
ought  to  refuse  the  instructions. 

The  court  is  not  bound  to  entertain  abstract 
propositions,  nor  should  the  judge  bewilder  the 
lury  with  instructions  couched  in  language  to 
lead  them  astray. 

The  plaintiff's  own  evidence  (for  the  defend- 
ant adduced  none)  proved — 

1.  That  the  foreign  merchandise,  and  for- 
eign  vessels   laden   with   the   merchandise   in 

?[uestion,  were  not  only  imported  into  Call- 
omia  with  the  intent  to  be  there  unladen,  but 
were  actually  unladen  and  landed  at  the  port  of 
San  Francisco. 

2.  That  the  plaintiffs  were  warned  that  if  tW 
merchandise  was  unladen  at  San  Francises 
without  the  payment  of  duties,  they  would  be 
liable  to  seizure  and  forfeiture;  were  left  at 
liberty  to  carry  the  goods,  wares  and  mer- 
chandise to  some  other  port  in  the  United 
States,  and  there  make  entry  and  payment  of 
the  duties,  or  to  pay  the  proper  duties  at  Saa 
Francisco,  and  save  the  expense  of  going  else- 
where and  the  forfeiture;  that  the  plaintiffs 
elected  to  pay  the  duties,  and  did  pay  them 
voluntarily,  without  compulsion,  without  foree* 
and  for  no  other  cause  than  the  warning  sad 
election  so  given  them. 

3.  That  no  other  or  higher  duties  were  paid 
by  plaintiffs  and  received  by  the  defendant 
than  were  imposed  by  the  laws  of  the  United 
States. 

4.  That  the  defendant  was  lawfully  appointed 
and  acting  under  the  government  of  California, 
instituted  during  the  war  between  the  United 
States  and  Mexico,  and  continued  in  beia^ 
operation  and  effect,  after  the  Treaty  of  Peace 
and  cession  of  *the  conquered  Territory  [*17S 
of  California  to  the  United  States,  and  so  torn- 
tinned,  and  solely  existing  in  fact,  and  ia 
operation,  during  the  whole  period  of  tiaM 
comprised  in  the  instructions  asked  by  tlw 
plaintiffs. 

5.  That  the  defendant  received  the  duties  ta 
the  use  of  the  United  SUtes,  and  bad  ""dia- 
bursed  and  paid  out  to  and  for  the  use  of 
the  United  States"  all  the  moneys  reeeived 
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from  the  pTaintifTs  except  the  sums  repaid  to 
the  plaintiffs  for  drawbacks  on  goods  re-ex- 
ported. 

Upon  such  proof  as  to  the  mild  alternative 
given,  and  the  election  thereupon  made  by  the 
plaintiffs,  and  the  voluntary  payments  of  duties 
according  to  their  election,  no  cause  of  action 
can  arise  to  the  plaintiffs  unless  the  defend- 
ant falsely  affirmed  to  the  plaintiffs  that  their 
goods  would  be  liable  to  seizure  and  forfeiture 
if  landed  in  California  without  permit,  and 
without  having  paid  the  duties  accruing  to  the 
United  States. 

2.  As  to  the  first  instruction  separately.  The 
first  instruction  asked  by  plaintiffs,  therefore, 
asserts,  "that  during  the  period  from  the  2d 
day  of  February,  1848,  the  date  of  the  Treaty 
of  Peace  and  Limits  with  the  Republic  of 
Mexico,  and  the  3d  of  March,  1849,  the  date  of 
the  Act  of  Congress  which  erected  the  State  of 
California  into  a  collection  district  of  the  Unit- 
ed States,  no  duties  accrued  to  the  United 
States  on  merchandise  not  the  production  of 
the  United  States,  which  arrived  within  the 
limits  of  California  ceded  by  said  Treaty,"  and 
appl3ring  that  instruction  to  the  facts  that  the 
goods,  and  vessels  wherein  they  were  laden, 
were  imported  into  California  with  intent  to  be 
unladen,  and  were  actually  there  landed,  it  as- 
serts that  the  said  goods,  and  the  vessels  from 
which  they  were  so  unladen,  were  not  liable  to 
seizure  and  forfeiture  if  the  duties  were  un- 
paid. 

The  error  of  those  propositions  of  the  plain- 
tiffs is  proved  by  inspection  of  the  following 
Statutes: 

Act  of  July  30,  1847,  9  Statutes  at  Large,  42, 
ch.  74;  Act  of  July  20,  1790,  1  Statutes  at 
Large,  135,.  ch.  30,  for  imposing  duties  of  ton- 
nage on  ships  and  vessels;  and  of  January  14, 
1817;  3  lb.  345,  ch,  3,  supplementary  to  an 
Act  to  regulate  the  collection  of  duties  on  im- 
ports and  tonnage.  Act  of  March  2,  1799:  "An 
Act  to  regulate  the  collection  of  duties  on  im- 
ports and  tonnage;"  1  Statutes  at  Large,  639, 
eh.  22,  sees.  18,  92. 

The  first  Act  above  mentioned,  of  July  30, 
1846,  enacts,  "That  from  and  after  the  first 
day  of  December  next,  in  lieu  of  the  duties 
heretofore  imposed  by  law  on  the  articles  here- 
inafter mentioned,  and  on  such  as  ma^benow 
exempt  from  duty,  there  shall  be  levied  and 
collected  and  paid  on  the  goods,  wares,  and 
179*1  'merchandise  herein  enumerated  and 
provided  for,  imported  from  foreign  countries 
the  following  rates  of  duty — ^that  is  to  say,  etc." 

This  is  the  tariff  of  duties  by  which  the 
plaintiffs  paid  the  moneys  to  the  defendant. 

The  second  and  third  Acts  before  cited,  im- 
posing duties  of  tonnage  on  ships  and  vessels, 
need  not  be  recited. 

The  18th  section  of  the  Act  of  March  2d, 
1799 — to  regulate  the  collection  on  imports  and 
tonnage,  before  cited  (Vol.  I.  639) — enacts, 
"That  it  shall  not  be  lawful  to  make  entry  of 
any  ship  or  vessel  which  shall  arrive  from  any 
foreign  port  or  place  within  the  United  States, 
or  of  the  cargo  on  board  such  ship  or  vessel, 
elsewhere  than  at  one  of  the  ports  of  entry,  .  . 
nor  to  unlade  the  said  cargo  or  any  part  there- 
of elsewhere  than  at  one  of  the  ports  of  deliv- 
ery" established  by  law:  "Provided  always, 
that  every  port  of  entry  shall  also  be  a  port  «f 
deUvcry." 
14  Ii.  ed. 


Section  62  prohibits  any  permit  for  the  land- 
ing of  goods  to  be  granted  until  the  duties- 
thereon  are  paid  or  secured  to  be  paid. 

Section  63  prohibits  any  permit  to  be  grant- 
ed for  unlading  a  vessel  until  the  tonnage  duty 
thereon  is  pai£ 

"Section  92.  That  except  into  the  districts 
hereinbefore  discribed  on  the  northern,  north- 
western and  western  boundaries  of  the  United 
States,  adjoining  to  the  dominions  of  fire^t 
Britain  in  Upper  and  Lower  Canada,  and  the 
districts  on  the  Rivers  Ohio  and  Mississippi,  no 
goods,  wares  or  merchandise  of  foreign  growth 
or  manufacture,  subject  to  the  payment  of 
duties,  shall  be  brought  into  the  United  States 
from  any  foreign  port  or  place  in  any  other 
manner  than  by  sea,  nor  in  any  ship  or  vessel 
of  less  than  thirty  tons  burden,  agreeably  to  the 
admeasurement  hereby  directed  for  ascertain- 
ing the  tonnage  of  ships  or  vessels;  nor  shall  be 
landed  or  unlaiden  at  any  other  port  than  is  di- 
rected by  this  Act,  under  the  penalty  of  seiziure 
and  forfeiture  of  all  such  ships  or  vessels,  ^nd 
of  the  goods,  wares  or  merchandise  imported 
therein,  landed  or  unladen  in  any  other  man- 
ner. And  no  drawback  of  any  duties  on  goods, 
wares  or  merchandise,  of  foreign  growth  or 
manufacture,  shall  be  allowed  on  the  exporta- 
tion thereof  from  any  district  of  the  United 
States,  otherwise  than  by  sea*  and  in  vessels  not 
less  than  thirty  tons  burden." 

This  Act  of  1799,  in  its  various  sections,  and 
particularly  in  sections  18,  62,  63  and  92,  taken 
together,  protect  the  revenue  from  being  evaded 
or  defrauded  by  importing  and  landing  goods 
in  the  United  States  at  ports  or  places  where 
the  United  States  have  not  established  a  port 
of  entry  or  delivery,  'and  likewise  from  [*180 
the  landing  of  goods  even  at  a  port  of  entry  or 
of  delivery  without  a  permit,  Which  permit 
cannot  be  granted  until  the  duties  on  imports 
and  tonnage  have  been  paid  or  secured  to  be 
paid. 

The  defendant  therefore  truly  informed  the 
plaintiffs  that  their  goods,  if  landed  at  San 
Francisco  without  permit  and  payment  of 
duties,  would  be  liable  to  seizure  and  forfeiture, 
and  the  vessel  also  from  which  such  unlawful 
lading  was  effected.  The  first  instruction  asked 
is  totally  erroneous  in  supposing  that  no  duties 
would  accrue  to  the  United  States  upon  for- 
eign goods,  nor  upon  foreign  vessels  arriving  in 
California,  and  there  unlading  their  cargoes 
between  February  2,  1848,  and  March  3,  1849. 
It  is  a  most  egregious  blunder  to  assert,  that 
after  the  United  States  had  acquired  California 
by  treaty,  and  before  they  had  provided  by 
after-law  for  a  collection  district,  and  a  col- 
lector in  that  district,  and  a  collector  in  that 
country,  the  citizens  of  the  United  States  and 
foreigners  might  lawfully  inundate  the  country 
with  foreign  goods,  wares  and  merchandise, 
without  incurring  any  liabilities  for  duties  on 
imports  and  tonnage;  that  the  former  laws  and 
government  ceased  eo  instante  upon  the  Treaty 
of  Peace  and  Cession,  and  that  there  was  no 
law,  no  government,  no  order  there  until  the 
Congress  of  the  United  States  had  legislated, 
and  the  Executive  Department  had  iuzted  in 
pursuance  of  such  new  legislation  upon  the  new 
state  of  things  growing  out  of  the  war  and  the 
ensuing  peace. 

In  so  far  as  the  revenue  from  duties  on  im- 
ports and  tonnage  was  concerned,  in  the  ac- 
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quisition  of  Upper  California,  the  Act  of  1799 
had  effectually  provided  against  the  importa- 
tion of  foreign  dutiable  goods  into  that  coun- 
try, and  landed  them  there  free  of  duty.  And 
the  existing  government  and  its  laws  and  offi- 
cers provided  the  means  of  causing  these 
revenue  laws  to  be  respected  and  obeyed  until 
the  Congress  of  the  United  States  had  provided 
the  proper  officers  of  the  customs  adapted  to 
the  new  state  of  things. 

Before  the  Treaty,  and  imder  the  government 
instituted  and  existing  in  fact  in  Upper  Cali- 
fornia, duties  of  import  and  tonnage  were 
levied  and  collected,  and  a  system  for  the  col- 
lection of  those  duties  was  in  full,  actual,  ef- 
fective operation,  sanctioned  by  the  President 
of  the  United  States,  the  civil  and  military 
Governor  of  the  Territory,  supported  by  the 
naval  force  of  the  United  States  in  the  Pacific 
Ocean,  and  by  the  Army  of  the  United  States 
then  in  California.  The  defendant  Harrison 
was  the  collector  of  customs  appointed  by  the 
then  existing  government,  and  acted  in  obedi- 
ence to  the  Taws  and  instructions  of  that  gov- 
ernment. 

Upon  the  cession  of  California  to  the  United 
181*]  States,  "the  *law8,  whether  in  writing 
or  evidenced  by  the  usage  and  customs  of  the 
ceded  country,**  continued  in  force  until  altered 
by  the  new  sovereign.  Strother  v.  Lucas,  12 
Pet.  436;  Mitchell  v.  United  States,  9  Pet.  749. 

Such  is  the  law  of  nations.  Vattel,  edition 
1853,  358.    So  it  is  by  the  common  law. 

Lord  Mansfield  lays  it  down  as  the  doctrine 
of  the  common  law,  that  conquered  (and,  of 
course,  also  ceded)  states  retain  their  old  laws 
until  the  conqueror  thinks  fit  to  alter  them. 
Rex  V.  Vau^an,  4  Burr.  2500;  see,  also, 
Calvin's  case,  7  Coke,  176;  Blankard  v.  Galdy, 
2  Salk.  411?  S.  C.  2  Mod.  222;  Attorney -Gen- 
eral V.  Stewart,  2  Meriv.  154;  Hall  v.  Camp- 
bell, Cowp.  209;  Gardiner  v.  Fell,  1  Jac.  & 
W.  27;  Anon.  2  P.  Williams,  76;  Spragge  v. 
Stone,  cited,  Doug.  38;  Ex-parte  Prosser,  2  Br. 
C.  C.  325;  Ex-parte  Anderson,  5  Ves.  240; 
Evelyn  v.  Foster,  8  Ves.  96;  Sheddon  v.  Good- 
rich, 8  Ves.  482;  Elphinstone  v.  Bedreechund, 
Knapp*8  P.  C.  338;  Mostyn  v.  Fabrigas,  Cowp. 
165;  4  Com.  Dig.  Ley.  C. 

The  first  instruction,  bo  moved  by  the  plain- 
tiffs, was  an  improper  deduction  of  law  from 
the  facts  proved  by  the  plaintiffs'  own  evidence, 
oral  and  documentary,  conducing,  if  given,  to 
confuse  and  mislead  the  jury,  and  was  there- 
fore properly  overruled. 

Mr.  Justice  Wayne  delivered  the  opinion  of 
the  court: 

This  case  comes  up  by  writ  of  error  from  the 
Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

It  was  an  action  brought  by  Cross,  Hobson  & 
Company  against  Harrison,  for  the  return  of 
duties  alleged  to  be  illegally  exacted  by  Harri- 
son whilst  he  was  acting  as  Collector  of  the 
Customs  at  the  port  of  San  Francisco,  in  Cali- 
fornia. The  claim  covered  various  amounts 
of  money  which  were  paid  at  intervals  between 
the  3d  day  of  February,  1848,  and  the  13th  of 
November,  1849.  The  first  of  these  dates  was 
that  of  the  Treaty  of  Peace  between  the  United 
States  and  Mexico,  and  the  latter  when  Mr. 
CoUier,  a  person  who  had  been  regularly  ap- 


pointed  Collector  at  that  port,  entered  upon  thm 
performance  of  the  duties  of  his  office.  Dur- 
ing the  whole  of  this  period  it  was  alleged  bjr 
the  plaintiffs  that  there  existed  no  legal  author- 
ity to  receive  or  collect  any  duty  whatever  ac- 
cruing upon  goods  imported  from  foreign  coum* 
tries. 

The  period  of  time  above  mentioned  was 
subdivided  by  the  plaintiffs  in  the  prayers 
which  they  made  to  the  court  below,  into  two 
portions,  to  each  of  which  they  supposed  that 
different  rules  of  law  attached.  The  three 
periods  may  be  stated  as  follows: 

♦3d  of  February,  1848,  the  date  of  the  [•182 
Treaty  of  Peace  between  the  United  States  and 
Mexico.    9  Stat,  at  Large,  922  to  943. 

3d  of  March,  1849,  when  the  Act  of  Con- 
gress was  passed,  including  San  Franciaco 
within  one  of  the  collection  districts  of  the 
United  states.    And, 

13th  of  November,  1849,  when  Collector  Ool- 
Her  entered  upon  the  duties  of  his  office. 

In  order  to  show  what  was  the  state  of  thingB 
on  the  3d  of  February,  1848,  it  is  necessary  to 
refer  to  some  of  the  public  documents  whick 
were  offered  in  evidence  by  the  plaintiffs,  be- 
ing Senate  Document  No.  18  of  the  first  session 
of  the  31st  Congress. 

On  the  19th  of  August,  1847,  H.  W.  Hal- 
leek,  signing  himself  '^Lieutenant  of  EngineeiB 
and  Secretary  of  State  for  the  Territory  of 
California,"  issued  a  circular  to  certain  per- 
sons who  had  been  appointed  Collectors  of  the 
Customs,  in  which  he  recited  that  the  Com- 
mander-in-Chief of  the  naval  forces  had  beea 
authorized  by  the  President  of  the  United 
States  to  establish  port  regulations,  to  pre- 
scribe the  conditions  under  which  American  and 
foreign  vessels  might  be  admitted  into  the  ports 
of  California,  and  also  to  regulate  the  import 
duties.  The  circular  then  prescribed  certaia 
rules  which  were  to  be  observed. 

On  the  16th  of  September,  1847,  Commodore 
Shubrick  prescribed  certain  rates,  or  scales  of 
duties,  which  were  confirm^  on  the  14th  of 
the  ensuing  October,  bv  R.  B.  Mason,  who 
signed  himself  Colonel  of  the  Ist  dragoons  and 
Governor  of  California. 

On  the  20th  of  October,  1847,  Colonel  Mason, 
still  styling  himself  Governor  of  California,  is- 
sued an  order  saying  that  ''recent  instmctions 
from  the  President  of  the  United  States  made 
the  officers  of  the  army  and  navy  the  collectors 
of  the  Customs  in  California."  The  arrange- 
ment was  made  accordingly. 

This  was  the  state  of  things  up  to  the  8d  of 
February,  1848,  the  first  epoch  mentioned  by 
the  plaintiffs  in  their  prayers  to  the  court.  Tlie 
war  tariff  was  collected  by  officers  of  the  army 
and  navy. 

On  the  3d  of  February,  1848,  a  Treaty  of 
Peace  was  signed  between  the  United  States 
and  Mexico,  the  ratifications  of  which  were  ex* 
changed  on  the  30th  of  May  ensuing.  Some 
alterations  were  made  in  the  mode  of  collecting 
the  revenue  during  this  second  period  of  time, 
namely:  between  the  3d  of  February,  184B,  and 
3d  of  March,  1849,  which  it  is  necessary  to 
notice. 

On  the  26th  of  July,  1848,  Colonel  Mason, 
still  calling  himself  Governor  of  California,  is- 
sued a  number  of  regulations  for  *the  [*18S 
government    of    the    custom    house,    amongst 
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7.  If  any  master  of  a  vessel  shall  be  de- 
tected in  landing,  or  attempting  to  land,  any- 
where in  California,  any  goods  or  merchandise, 
without  permit  from  a  collector,  he  shall  be 
fined  for  every  such  offense  in  the  sum  of  five 
hundred  dollars,  and  the  goods  or  merchandise 
so  landed,  or  attempted  to  be  landed,  and  the 
boat  or  boats  through  which  such  landing  is 
effected  or  attempted,  shall  be  seized,  forfeited, 
and  sold  by  the  nearest  collector. 

8.  If  any  person  or  persons  other  than  the 
master  of  a  vessel  shall  be  detected  in  landing, 
or  attempting  to  land,  anywhere  in  California, 
any  goods  or  merchandise,  without  permit  from 
a  collector,  he  or  they  shall  be  fined  in  the  sum 
of  one  hundred  dollars,  and  the  goods  or  mer- 
chandise so  landed,  or  attempted  to  be  landed, 
and  the  boat  or  boats  through  which  such  laud- 
ing is  effected  or  attempted,  shall  be  seized,  for- 
feited, and  sold  by  the  nearest  collector." 

On  the  7th  of  August,  1848,  a  proclamation 
was  issued  to  the  people  of  California,  by  R. 
B.  Mason,  the  Governor,  announcing  the  rati- 
fication of  the  Treaty  of  Peace,  by  which  Upper 
California  was  ceded  to  the  United  States. 

On  the  9th  of  August,  H.  W.  Ilalleck,  Lieu- 
tenant of  Engineers  and  Secretary  of  State, 
wrote  to  Captain  Folsom,  the  Collector  of  the 
Customs  at  San  Francisco,  directing  him  to  per- 
form the  duties  until  further  orders,  but  an- 
nouncing "that  he  would  be  relieved  as  soon  as 
•ome  suitable  citizen  could  be  found  to  be  ap- 
pointed his  successor.  In  the  meantime  he  was 
told  "the  tariff  of  duties  for  the  collection  of 
military  contributions  will  immediately  cease, 
and  the  revenue  laws  and  taiiff  of  the  United 
States  will  be  substituted  in  its  place." 

In  order  to  illustrate  the  view  which  Colonel 
Hason  took  of  his  position,  it  may  be  proper 
to  insert  the  following  extract  from  a  letter 
written  by  him  to  the  War  Department  on  the 
14th  of  August,  1848: 

"In  like  manner,  if  all  customs  were  with- 
drawn, and  the  ports  thrown  open  free  to  the 
world,  San  Francisco  would  be  made  the  depot 
of  all  the  foreign  goods  in  the  north  Pacific,  to 
the  injury  of  our  revenue  and  the  interests  of 
our  own  merchants.  To  prevent  this  great  in- 
flux of  foreign  goods  into  the  country  duty 
free,  I  feel  it  my  duty  to  attempt  the  collection 
of  duties  according  to  the  United  States  Tariff 
of  1846.  This  will  render  it  necessary  for  me 
to  appoint  temporary  collectors,  etc.,  in  the 
several  ports  of  entry,  for  the  military  force  is 
too  much  reduced  to  attend  to  those  duties. 

I  am  fully  aware,  that  in  taking  these  steps, 
184*]  I  have  no  fiu^her  *authority  than  that 
the  existing  government  must  necessarily  con- 
tinue until  some  other  is  organized  to  take  its 
place,  for  I  have  been  left  without  any  definite 
instructions  in  reference  to  the  existing  state  of 
affairs.  But  the  calamities  and  disorders  which 
would  surely  follow  the  absolute  withdrawal  of 
«ven  a  show  of  authority,  impose  on  me,  in  my 
opinion,  the  imperative  duty  to  pursue  the 
oourse  I  have  indicated,  until  the  arrival  of 
dispatches  from  Washington  (which  I  hope 
are  already  on  their  way)  relative  to  the  organ- 
ization of  a  regular  civil  government.  In  the 
meantime,  however,  should  the  people  refuse 
to  obey  the  existing  authorities,  or  the  mer- 
chants refuse  to  pay  any  duties,  my  force  is  in- 
adequate to  compel  obedience." 
14  li.  ed. 


On  the  3d  of  September,  1848,  Governor 
Mason  appointed  Edward  H.  Harrison  tempo- 
rary collector  of  the  port  of  San  Francisco, 
with  a  salary  of  $2,000  per  annum,  provided 
that  so  much  was  collected  over  and  above  the 
expenses  of  the  custom  house. 

In  order  further  to  illustrate  the  view  which 
was  taken  by  the  Executive  branch  of  the  gov- 
ernment, of  the  existing  condition  of  things  in 
California,  it  is  proper  to  insert  an  extract  from 
a  dispatch  written  by  Mr.  Buchanan,  Secre- 
tary of  State,  to  Mr.  Voorhees,  on  the  7th  of 
October,  1848.    It  is  as  follows: 

"The  President,  in  his  annual  message,  at  the 
commencement  of  the  next  session,  will  recom- 
mend all  these  great  measures  to  Congress  in 
the  strongest  terms,  and  will  use  every  efforts, 
consistent  with  his  duty,  to  insure  their  accom- 
plishment. 

In  the  meantime,  the  condition  of  the  people 
of  California  is  anomalous,  and  will  require,  on 
their  part,  the  exercise  of  great  prudence  and 
discretion.  By  the  conclusion  of  the  Treaty  of 
Peace,  the  military  government  which  was  es- 
tablished over  them  under  the  laws  of  war,  as 
recognized  by  the  practice  of  all  civilized  na- 
tions, has  ceased  to  derive  its  authority  from 
this  soui'ce  of  power.  But  is  there,  for  this  rea- 
son, no  government  in  California?  Are  life, 
liberty  and  property  under  the  protection  of  no 
existing  authorities?  This  would  be  a  singu- 
lar phenomenon  in  the  face  of  the  world,  and 
especially  among  American  citizens,  distin- 
guished as  they  are  above  all  other  people  for 
their  law-abiding  character.  Fortunately,  they 
are  not  reduced  to  this  sad  condition.  The  ter- 
mination of  the  war  left  an  existing  govern- 
ment, a  government  de  facto,  in  full  operation, 
and  this  will  continue,  with  the  presumed  con- 
sent of  the  people,  until  Congress  shall  provide 
for  them  a  territorial  government.  The  great 
law  of  necessity  justifies  this  conclusion.  The 
consent  of  the  people  is  irresistibly  inferred 
from  the  fact  that  no  civilized  community  could 
possibly  desire  to  abrogate  *an  existing  [*185 
government,  when  the  alternative  presented 
would  be  to  place  themselves  in  a  state  of  an- 
archy, beyond  the  protection  of  all  laws,  and 
reduce  them  to  the  unhappy  necessity  of  sub- 
mitting to  the  dominion  of  the  strongest. 

This  government  de  facto  will,  of  course,  ex- 
ercise no  power  inconsistent  with  the  provisions 
of  the  Constitution  of  the  United  States,  which 
is  the  supreme  law  of  the  land.  For  this  reason 
no  import  duties  can  be  levied  in  California  on 
articles  the  growth,  produce  or  manufacture  of 
the  United  States,  as  no  such  duties  can  be  im- 
posed in  any  other  part  of  our  Union  on  the 
productions  of  California.  Nor  can  new  duties 
be  charged  in  California  upon  such  foreign  pro- 
ductions as  have  already  paid  duties  in  any  of 
our  ports  of  entry,  for  the  obvious  reason  that 
California  is  within  the  territory  of  the  United 
States.  I  shairnot  enlarge  upon  this  subject, 
however,  as  the  Secretary  of  the  Treasury  will 
perform  that  duty." 

At  the  same  time,  dispatches  were  issued  by 
the  War  and  Treasury  Departments  to  their  re- 
spective officers,  of  similar  import  to  the  above. 
Mr.  Walker,  the  Secretary  of  the  Treasury, 
after  providing  for  the  reciprocal  admission  of 
goods  which  were  the  growth,  etc.,  of  Cali- 
fornia and  the  United  States,  free  of  duty,  into 
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the  ports  of  each,  thus  provided  for  the  case 
under  consideration,  so  as  to  protect  the  revenue. 
"Third.  Although  the  Constitution  of  the 
United  States  extends  to  California,  and  Con- 
gress have  reco|^ized  it  by  law  as  a  part  of  the 
Union,  and  legislated  for  it  as  such,  yet  it  is 
not  brought  by  law  within  the  limits  of  any 
collection  district,  nor  has  Congress  authorized 
the  appointment  of  any  officers  to  collect  the 
revenue  accruing  on  the  import  of  foreign  duti- 
able goods  into  that  territory.  Under  these  cir- 
cumstances, although  this  department  may  be 
anable  to  collect  the  duties  accruing  on  impor- 
tations from  foreign  countries  into  California, 
yet,  if  foreign  dutiable  goods  should  be  intro- 
duced there,  and  shipped  thence  to  any  port  or 
place  of  the  United  States,  they  will  be  subject 
to  duty,  as  also  to  all  the  penalties  prescribed 
b^r  law  when  such  importation  is  attempted 
without  the  payment  of  duties. 

R.  J.  Walker, 
Secretary  of  the  Treasury." 

When  these  papers  reached  California,  some 
doubt  was  entertained  whether  or  not  the  rev- 
enue laws  would  be  enforced,  and  application 
was  made  to  Commodore  Jones,  then  command- 
ing the  naval  forces  in  the  Pacific,  to  know 
whether  he  would  use  the  forces  under  his  com- 
mand to  aid  the  Collector  in  seizing  and  confis- 
cating goods,  etc.;  to  which  the  Commodore  re- 
plied that  he  would  so  employ  the  force  under 
his  command. 

On  the  23d  of  February,  1849,  Cross,  Hobson 
186*]  &  Company  'protested  against  the  pay- 
ment of  $105.&,  duties  which  accrued  upon  an 
importation  by  the  French  bark  Staoneie,  and 
also  protested  against  the  payment  of  duties 
upon  all  other  importations,  past,  present  or  to 
come.  * 

In  order  still  further  to  explain  the  views  of 
those  who  administered  the  government  in  Cal- 
ifornia, it  may  be  proper  to  introduce  another 
extract  from  instructions  which  were  issued 
on  the  2d  of  February,  1849,  by  H.  W.  Halleck, 
Secretary  of  State,  to  Mr.  Harrison,  the  Col- 
lector, namely: 

"This  view  of  the  subject  presents  a  ready 
reply  to  the  questions  proposed  in  your  letter. 
No  vessel  can  demand  as  a  right  to  enter  any 
foreign  dutiable  goods  here,  and  you  will  not 
be  liable  to  prosecution  for  refusing  such  entry; 
and  by  a  voluntary  payment  of  her  duties  here, 
in  preference  to  going  to  a  regularly  established 
port  of  entry,  such  vessel  binds  herself  to  abide 
by  the  revenue  laws  of  the  United  States,  in 
the  absence  of  all  instructions  to  the  contrary." 

On  the  3d  of  March,  1849  (another  of  the 
periods  of  time  mentioned  in  the  prayers  to  the 
court),  Congress  passed  an  Act  (9  Stat,  at 
Large,  400)  making  the  port  of  San  Francisco 
a  collection  district. 

On  the  13th  of  November,  1849,  Collector 
Collier,  who  had  been  regularly  appointed,  en- 
tered upon  the  execution  of  his  duty  at  San 
Francisco.  This  was  the  third  period  referred 
to  in  the  prayers  to  the  court. 

In  April,  1851,  Cross,  Hobson  &  Company 
brought  an  action  of  trespass  on  the  case  in 
the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York,  against  Ed- 
ward H.  Harrison,  to  recover  sundry  sums  of 
money  paid,  under  the  above  protest,  for  duties 
upon  goods  imported  into  San  Francisco,  during 
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the  period  between  the  3d  of  February,  1818, 
and  the  12th  of  November,  1849. 

Upon  the  trial,  the  jury,  under  the  instruc- 
tions of  the  court,  found  a  verdict  for  the  de- 
fendant. 

The  bill  of  exceptions  contained  the  depod- 
tion  of  sundry  persons  as  to  the  payment  and 
other  facts  in  the  case,  and  also  the  whole  of 
the  Senate  Document  above  mentioned. 

The  counsel  for  the  plaintiflTs  then  rested; 
and  the  counsel  for  the  plaintiflTs  thereupon 
prayed  the  court  to  charge  and  instruct  the 
jury,  as  matter  of  law,  as  follows: 

1.  That  during  the  period  from  the  3d  day 
of  February,  1848,  the  date  of  the  Treaty  of 
Peace  and  Limits  with  the  Republic  of  Mexico, 
and  the  3d  of  March,  1849,  the  date  of  the  Act 
of  Congress  which  erected  the  State  of  Cali- 
fornia into  a  collection  district  of  the  United 
States,  no  duties  accrued  to  the  United  States 
on  merchandise  not  the  production  of  the  Unit- 
ed States;  nor  of  *vessels  not  of  the  [*187 
United  States  which  arrived  within  the  limits 
of  California,  ceded  by  said  Treaty  to  the 
United  States;  and  that  the  exaction  by  the 
defendant  of  such  alleged  duties  on  such  goods 
imported  into  California  by  the  plaintiffs  with- 
in said  period  was  not  authorized  by  any  law 
of  the  United  States,  and  was  therefore  illegal 

2.  That  during  the  period  from  the  3d  of 
March,  1849,  when  the  Act  of  Congress  erected 
the  State  of  California  into  a  collection  district, 
and  the  13th  of  November,  1849,  when  Collector 
Collier  entered  upon  his  duties  as  Collector  of 
Customs  at  the  port  of  San  Francisco,  in  said 
district,  the  exaction  of  alleged  duties  to  tbt 
United  States,  by  the  defendant,  was  not  au- 
thorized by  any  law  of  the  United  States,  and 
was  therefore  illegal,  unless  the  jury  shall  find 
that  the  defendant  was  legally  appointed  and 
qualified  to  act  as  collector  of  the  customs  at 
San  Francisco. 

3.  That  if  the  jury  shall  find  that  on  the  23d 
of  February,  1849,  the  plaintiffs  made  thdr 
written  protest  against  all  exactions  that  then 
were  or  thereafter  should  be  made  by  said  de- 
fendant, as  unauthorized  by  any  Act  of  Con- 
gress and  illegal,  and  that  moneys  then  and 
thenceforward  were  demanded  as  alleged  duties 
to  the  United  States  by  said  defendant,  and 
were  paid  under  coercion  of  military  power  and 
duress,  and  not  in  pursuance  of  any  law  of  the 
United  States,  that  then  such  exactions  were 
unauthorized  and  illegal,  and  the  jury  must 
find  for  the  plaintiffs. 

4.  That  if  the  jury  shall  find  from  the  evi- 
dence that  alleged  duties  were  exacted  by  the 
defendant  from  the  plaintiffs  between  the  3d 
February,  1848,  and  the  12th  November,  1849. 
by  coercion  and  duress,  and  against  their  re- 
monstrance and  protest,  that  then  the  plaintiffs 
are  entitled  to  tne  customary  interest  of  Cali- 
fornia upon  such  exactions. 

Whereupon  the  court,  pro  forma,  then  and 
there  charged  and  instructed  the  jury  in  con- 
formity with  the  following  prayers,  in  con- 
formity with  which  the  defendant's  counsel  in- 
sisted and  prayed  the  court  to  instruct  the  jury 
as  matters  of  law: 

1.  That  between  the  3d  February,  1848,  and 
the  3d  March,  1840,  duties  did  accrue  to  the 
United  States,  on  foreign  merchandise,  not  the 
production  of  the  United  States,  and  on  foreign 
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vessels  not  of  the  United  States,  which  were 
imported  into  and  arrived  within  the  limits  of 
California,  as  ceded  to  the  United  States  by  the 
Treaty  of  Peace  and  Limits  with  the  Republic 
of  Mexico,  signed  at  Guadaloupe  Hidalgo. 

2.  That  after  the  Act  of  3d  March,  1849, 
erecting  the  State  of  California  into  a  collection 
district  of  the  United  States,  took  effect,  duties 
accrued  to  the  United  States,  botH  on  foreign 
188*]  merchandise,  *not  the  production  of  the 
United  States,  and  on  foreign  vessels  not  of  the 
United  States,  imported  and  brought  within  the 
limits  of  such  collection  district. 

3.  That  if,  from  the  evidence  in  the  cause, 
the  jury  shall  find  that  between  the  3d  Febru- 
ary, 1848,  and  12th  November,  1849,  the  plain- 
tiffs were  allowed  by  the  defendant  to  enter 
their  said  foreign  goods  and  vessels  at  another 
port  of  the  United  States  within  a  collection 
district,  and  thereafter  to  land  the  same  at  San 
Francisco  without  further  exaction  of  duties; 
and  that  the  plaintiffs  neglected  so  to  do,  and 
elected  to  enter  and  land  the  same  at  San 
Francisco,  and  pay  duties  thereon ;  and  that  the 
duties  were  paid  by  defendant  to  the  use  of  the 
United  States,  that  then  the  said  payment  of 
duties  was  voluntary  and  not  coercive,  and  the 
jury  must  find  for  the  defendant. 

That  if  the  jury  shall  find  that  the  plaintiffs 
paid  duties  to  the  defendant  on  foreign  mer- 
chandise, and  on  foreign  vessels,  not  of  the 
United  States,  between  the  3d  February,  1848, 
and  12th  November,  1849,  and  that  such  pay- 
ments were  illegal  but  voluntary,  and  made 
through  mistake  of  law,  then  the  plaintiffs  are 
not  entitled  to  interest  upon  such  exactions, 
and  that  upon  the  whole  evidence  the  pay- 
ments aforesaid  were  voluntary  and  not  co- 
ercive. 

And  the  court  further,  pro  forma,  refused 
to  instruct  and  charge  the  jury  in  conformity 
with  the  points  insisted  upon  by  the  plaintiffs' 
counsel,  and  in  conformity  with  which  he  had 
prayed  the  court  to  charge  and  instruct  the  jury 
as  aforesaid. 

Upon  this  exception,  the  case  came  up  to  this 
court. 

This  statement  presents  the  case  of  the  plain- 
tiffs as  strongly  as  it  can  be  made  from  the  rec- 
ord, and  that  contains  every  fact  and  docu- 
ment having  any  connection  with  the  subject. 
The  cause  has  been  argued  here  with  much  re- 
search. Every  argument  has  been  brought  to 
bear  upon  it  by  counsel  on  both  sides,  which 
can  enter  into  its  consideration.  It  seems,  from 
the  institution  of  the  suit,  until  now,  to  have 
been  conducted  with  the  wish  upon  the  part  of 
the  United  States  to  give  to  the  plaintiffs  every 
opportunity  to  establish  their  claim  judicially, 
if  that  could  be  done;  and  with  a  desire  upon 
its  part  to  obtain  from  this  court  a  decision  as 
to  what  are  the  rights  of  the  United  States  in 
respect  to  tonnage  and  impost  duties,  in  such  a 
conjuncture  as  that  was,  when  California  was 
ceded  by  Treaty  to  the  United  States,  before 
Congress  had  authorized  such  duties  to  be  col- 
lected there  by  a  special  act.  We  have  re- 
ceived much  assistance  from  the  argument,  and 
make  the  acknowledgment  the  more  readily 
because  it  has  enabled  us  to  come  to  conclusions 
which  we  believe  will  be  satisfactory  though 
adverse  from  the  claim  of  the  plaintiffs. 
1 89*]  *The  purpose  of  the  suit  ii  to  recover 
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from  the  defendant  certain  tonnage  duties  and 
imposts  which  were  paid  to  him  by  the  plain- 
tiffs upon  ships  which  had  arrived  in  San  Fran- 
cisco, and  upon  foreign  merchandise  landed  there 
from  them,  between  the  3d  February,  1848,  and 
the  13th  November,  1849.  Harrison  had  been 
appointed  Collector  for  the  port  of  San  Fran- 
cisco by  Colonel  Mason,  Military  Governor  of 
California.  He  told  the  plaintiffs,  officially, 
that  he  would  not  permit  them  to  land  their 
goods  without  the  pavment  of  duties;  stating, 
if  they  attempted  to  do  so,  without  having  made 
an  entry  of  them,  that  they  would  be  seized  and 
forfeited.  He  placed  an  inspector  of  the  cus- 
toms on  board  of  the  vessels  of  the  plaintiffs, 
to  prevent  any  merchandise  from  being  landed 
from  them  without  permits  and  entries;  and 
when  they  complained  that  the  duties  which 
they  were  required  to  pay  were  illegal  exac- 
tions, which  they  protested  against,  the  collec- 
tor refused  to  receive  the  duties  under  protest, 
and  told  the  plaintiffs  that  they  might  enter 
their  ships  at  some  other  port  in  the  United 
States,  and  then  discharged  their  goods  at  San 
Francisco.  That  he  considered  San  Francisco 
a  port  in  the  United  States  at  which  foreign 
goods  could  not  be  landed  without  the  pay- 
ment of  duties.  It  is  as  well  to  remark  here, 
though  the  same  fact  appears  in  our  statement 
of  the  case  already  given,  that  the  duties 
for  which  the  plaintiffs  sue  were  paid  by 
them  between  the  3d  February,  1858,  and  the 
12th  November,  1849.  They  were  paid,  how- 
ever, until  sometime  in  the  fall  of  1848,  at  the 
rate  of  the  war  tariff;  which  had  been  estab- 
lished early  in  the  year  before  by  the  direction 
of  the  President  of  the  United  States. 

The  authority  for  that  purpose  given  to  the 
Commander-in-Chief  of  our  naval  force  on  that 
station,  was,  to  establish  port  regulations,  to 
prescribe  the  conditions  upon  which  American 
and  foreign  vessels  were  to  be  admitted  into  the 
ports  of  California,  and  to  regulate  import  du- 
ties. That  war  tariff,  however,  was  abandoned 
as  soon  as  the  military  governor  had  received 
from  Washington  information  of  the  exchange 
and  ratification  of  the  treaty  with  Mexico,  and 
duties  were  afterwards  levied  in  conformity 
with  such  as  Congress  had  imposed  upon  for- 
eign merchandise  imported  into  the  other  ports 
of  the  United  States,  Upper  California  having 
been  ceded  by  the  Treat^  to  the  United  States. 
This  last  was  done  with  the  assent  of  the 
Executive  of  the  United  States,  or  without 
any  interference  to  prevent  it.  Indeed,  from 
the  letter  of  the  then  Secretary  of  State,  and 
from  that  of  the  Secretary  of  the  Treasury,  we 
cannot  doubt  that  the  action  of  the  Military 
Governor  of  California  was  recognized  as  al- 
lowable and  lawful  by  Mr.  Polk  and  his  Cab- 
inet. We  think  it  was  a  rightful  and  correct 
recognition  •under  all  the  circum-  [•190 
stances,  and  when  we  say  rightful,  we  mean 
that  it  was  constitutional,  although  Congress 
had  not  passed  an  act  to  extend  the  collection 
of  tonnage  and  import  duties  to  the  ports  of 
California. 

California,  or  the  port  of  San  Francisco,  had 
been  conquered  by  the  arms  of  the  United 
States  as  early  as  1846.  Shortly  afterward  the 
United  States  had  military  possession  of  all  of 
Upper  California.^  Early  in  1847  the  President, 
M  Constitutional,  Commander-in-Chief  of  the 
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Army  and  Navy,  authorized  the  military  and 
naval  commander  of  our  forces  in  California  to 
exercise  the  belligerent  rights  of  a  conqueror, 
and  to  form  a  civil  government  for  the  con- 
quered country,  and  to  impose  duties  on  im- 
ports and  tonnage  as  military  contributions  for 
the  support  of  the  government,  and  of  the  army 
which  had  the  conquest  in  possession.  We 
will  add,  by  way  of  note  to  this  opinion,  refer- 
ences to  all  of  the  correspondence  of  the  gov- 
ernment upon  this  subject;  now  only  referring 
to  the  letter  of  the  Secretary  of  War  to  General 
Kearney,  of  the  10th  of  May,  1847,  which  was 
accompanied  with  a  tariff  of  duties  on  imports 
and  tonnage,  which  had  been  prepared  by  the 
Secretary  of  the  Treasury,  with  forms  of  entry 
and  permits  for  landing  goods,  all  of  which 
was  reported  by  the  Secretary  to  the  President 
on  the  30th  of  March,  1847.  Senate  Doc.  No. 
ly  1st  session,  30th  Gongress,  1847,  pp.  567, 
583.  No  one  can  doubt  that  these  orders  of 
the  President,  and  the  action  of  our  army  and 
navy  commander  in  Galifomia,  in  conformity 
with  them,  was  according  to  the  law  of  arms 
and  the  right  of  conquest,  or  that  they  were 
operative  until  the  ratification  and  exchange  of 
a  Treaty  of  Peace.  Such  would  be  the  case  upon 
general  principles  in  respect  to  war  and  peace 
between  nations.  In  this  instance  it  is  recog- 
nized by  the  Treaty  itself.  Nothing  is  stipu- 
lated in  that  Treaty  to  be  binding  upon  the 
parties  to  it,  or  from  the  date  of  the  signature 
of  the  Treaty,  but  that  commissioners  should 
be  appointed  by  the  General -in -Ghief  of  the 
forces  of  the  tJnited  States,  with  such  as  might 
be  appointed  by  the  Mexican  government,  to 
make  a  provisional  suspension  'of  hostilities, 
that,  in  the  places  occupied  by  our  arms,  con- 
Btifi'fional  order  might  be  re-established  as  re- 
gards the  political,  administrative  and  judicial 
branches  in  those  places,  so  far  as  that  might 
be  permitted  by  the  circumstances  of  military 
occupation.  All  else  was  contingent  until  the 
ratifications  of  the  Treaty  were  exchanged, 
which  was  done  on  the  30th  of  May,  1848,  at 
Queretaro;  and  there  is  in  the  3d  article  of  the 
Treaty  a  full  recognition  by  Mexico  of  the  bel- 
ligerent rights  exercised  by  the  United  States 
during  the  war  in  its  ports  which  had  been  con- 
quered. In  that  article,  besides  other  things 
191*]  provided  for,  it  was  stipulated  that  *the 
United  States,  upon  the  ratifications  of  the 
Treaty  by  the  two  Republics,  should  dispatch 
orders  to  all  persons  in  charge  of  the  custom 
houses  at  all  ports  occupied  by  the  forces  of 
the  United  States,  to  deliver  possession  of 
the  same  to  persons  authorized  by  Mexico  to 
receive  them,  together  with  all  bonds  and  evi- 
dences of  debts  for  duties  on  importations  and 
exportations  not  yet  fallen  due,  and  that  an  ex- 
act account  should  be  made  out,  showing  the 
entire  amount  of  all  duties  on  imports  and  ex- 
ports collected  at  such  custom  houses  or  else- 
where in  Mexico  by  the  authority  of  the  United 
States  after  the  ratification  of  the  Treaty  by 
Mexico,  with  the  cost  of  collection,  all  of  which 
was  to  be  paid  to  the  Mexican  government,  at 
the  City  of  Mexico,  within  three  months  after 
the  exchange  of  ratifications,  subject  to  a  de- 
duction of  what  had  been  the  cost  of  collection. 
The  plaintifl's,  therefore,  can  have  no  right 
to  the  return  of  any  moneys  paid  by  them  as 
duties  on  foreign  merchandise  in  San  Francisco 
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up  to  that  date.  Until  that  time  Califomim 
had  not  been  ceded,  in  fact,  to  the  United 
States,  but  it  was  a  conquered  Territory,  within 
which  the  United  States  were  exercising  bellig- 
erent rights,  and  whatever  sums  were  received 
for  duties  upon  foreign  merchandises,  they 
were  paid  under  them. 

But  after  the  ratification  of  the  Treaty,  Cali- 
fornia became  a  part  of  the  United  States,  or  a 
ceded,  conquered  Territory.  Our  inquiry  here 
is  to  be,  whether  or  not  the  cession  gave  any 
right  to  the  plaintifi's  to  have  the  duties  re- 
stored to  them,  which  they  may  have  paid  be- 
tween the  ratifications  and  exchange  of  the 
Treaty  and  the  notification  of  that  fact  by  our 
government  to  the  Military  Governor  of  Cali- 
fornia. It  was  not  received  by  him  until  two 
months  after  the  ratification,  and  not  then  with 
any  instructions  or  even  remote  intimation 
from  the  President  that  the  civil  and  military 
government,  which  had  been  instituted  during 
the  war,  was  discontinued.  Up  to  that  time, 
whether  such  an  intimation  had  or  had  not 
been  given,  duties  had  been  collected  under 
the  war  tariff,  strictly  in  conformity  with  the 
instructions  which  had  been  received  from 
Washington. 

It  will  certainly  not  be  denied  that  those  in- 
structions were  binding  upon  those  who  ad- 
ministered the  civil  government  in  California, 
until  they  had  notice  from  their  own  govern- 
ment that  a  peace  had  been  finally  concluded. 
Or  that  those  who  were  locally  within  its  juris- 
diction, or  who  had  property  there,  were  not 
bound  to  comply  with  those  regulations  of  the 
government,  which  its  functionaries  were  or- 
dered to  execute.  Or  that  anyone  could  claim 
a  right  to  introduce  into  the  territory  of  that 
government  foreign  merchandise,  without  the 
payment  of  duties  which  had  been  originally 
imposed  under  belligerent  'rights,  be-  [*t^2 
cause  the  territory  had  been  ceded  by  the  orig- 
inal possessor  ana  enemy  to  the  conqueror.  Or 
that  the  mere  fact  of  a  Territory  having  been 
ceded  by  one  sovereignty  to  another,  opens  it 
to  a  free  commercial  intercourse  with  all  the 
world,  as  a  matter  of  course,  until  the  new 
possessor  has  legislated  some  terms  upon  which 
that  may  be  done.  There  is  no  such  commer- 
cial liberty  known  among  nations,  and  the  at- 
tempt to  introduce  it  in  this  instance  is  resisted 
by  all  of  those  considerations  which  have  made 
foreign  commerce  between  nations  convoi- 
tional.  "The  treaty  that  gives  the  right  of 
commerce,  is  the  measure  and  rule  of  that 
right."  Vattel,  ch.  8,  sec.  93.  The  plain- 
tiffs in  this  case  could  claim  no  privilege  for  the 
introduction  of  their  goods  into  San  Francisco 
between  the  ratifications  of  the  Treaty  with 
Mexico  and  the  official  annunciation  of  it  to 
the  civil  government  in  California,  other  than 
such  as  that  government  permitted  under  the 
instructions  of  the  government  of  the  United 
States. 

We  must  consider  them  as  having  paid  tlie 
duties  upon  their  importations  voluntarily,  not- 
withstanding that  tney  protested  against  the 
right  of  the  collector  to  exact  them.  Their  pro- 
test was  made  from  a  misconception  of  the  prin- 
ciples applicable  to  the  circiimstances  under 
which  those  duties  were  claimed,  and  from 
their  misapprehension  of  what  were  the  oom- 
mercial  consequences  resulting  from  the  Treaty 
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of  Peace  with  Mexico  and  the  cession  of  Cali- 
fornia to  the  United  States.  That  Treaty  gave 
them  no  right  to  carry  foreign  goods  there  upon 
which  duties  had  not  been  paid  in  one  of  our 
ports  of  entry.  The  best  test  of  the  correctness 
of  what  has  just  been  said  is  this :  that  if  such 
goods  had  been  landed  there  duty  free,  they 
could  not  have  been  shipped  to  any  other  port 
in  the  United  States  without  being  liable  to 
pay  duty. 

Having  considered  and  denied  the  claim  of 
the  plaintiffs  to  a  restoration  of  the  duties  paid 
by  tnem  from  the  date  of  the  Treaty  up  to  the 
time  when  official  notice  of  its  ratification  and 
exchange  were  received  in  California,  we  pass 
on  to  the  examination  of  their  claim  from  that 
time  until  the  revenue  system  in  respect  to 
tonnage  and  import  duties  had  been  put  into 
practical  operation  in  California,  under  the  Act 
of  Congress  passed  for  that  purpose.  The  rati- 
fication of  the  Treaty  of  Peace  was  proclaimed 
in  California,  by  Colonel  Mason,  on  the  7th  of 
August,  1848.  Up  to  this  time  it  must  be  re- 
membered that  Captain  Folsom,  of  the  <niar- 
termaster's  department  of  the  army,  had  been 
the  collector  of  duties  under  the  war  tariff. 
On  the  9th  of  August,  he  was  informed  by 
lieutenant  Halleck,  of  the  engineer  corps,  who 
was  the  Secret  fy  of  State  of  the  civil  govern- 
ment of  California,  that  he  would  be  relieved 
193*]  as  soon  as  *a  suitable  citizen  could  be 
found  for  his  successor.  He  was  also  told  that 
"the  tariff  of  duties  for  the  collection  of 
military  contributions  was  immediately  to 
cease,  and  that  the  revenue  laws  and  tariff  of 
the  United  States  will  be  substituted  in  its 
place."  The  view  taken  by  Governor  Mason, 
of  his  position,  has  been  given  in  our  state- 
ment. The  result  was  to  continue  the  existing 
government,  as  he  had  not  received  from 
Washington  definite  instructions  in  reference 
to  the  existing  state  of  things  in  California. 

His  position  was  unlike  anything  that  had 
preceded  it  in  the  history  of  our  country.  The 
view  taken  of  it  by  himself  has  been  given  in 
the  statement  in  the  beginning  of  this  opinion. 
It  was  not  without  its  difficulties,  both  as  re- 
gards the  principle  upon  which  he  should  act, 
and  the  actual  state  of  affairs  in  California. 
He  knew  that  the  Mexican  inhabitants  of  it 
had  been  remitted  by  the  Treaty  of  Peace  to 
those  municipal  laws  and  usages  which  pre- 
vailed among  them  before  the  Territory  had 
been  ceded  to  the  United  States,  but  that  a 
state  of  things  and  population  had  grown  up 
during  the  war,  and  after  the  Treaty  of  Peace, 
which  made  some  other  authority  necessary  to 
maintain  the  rights  of  the  ceded  inhabitants 
and  of  immigrants,  from  misrule  and  violence. 
He  may  not  have  comprehended  fully  the  prin- 
ciple applicable  to  what  he  might  rightly  do  in 
such  a  case,  but  he  felt  rightly,  and  acted  ac- 
cordingly. He  determined,  in  the  absence  of 
all  instruction,  to  maintain  the  existing  govern- 
ment. The  Territory  had  been  ceded  as  a  con- 
quest, and  was  to  be  preserved  and  governed 
as  such  until  the  sovereignty  to  which  it  had 
passed  had  legislated  for  it.  That  sovereignty 
was  the  United  States,  under  the  Constitution, 
by  which  power  had  been  given  to  Congress  to 
dispose  of  and  make  all  needful  rules  and  regu- 
lations respecting  the  territory  or  other  prop- 
erty belonging  to  the  United  States,  with  the 
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power  also  to  admit  new  States  into  this  Union, 
with  only  such  limitations  as  are  expressed  in 
the  section  in  which  this  power  is  given.  The 
government,  of  which  Colonel  Mason  was  the 
executive,  had  its  origin  in  the  lawful  exercise 
of  a  belligerent  right  over  a  conquered  Terri- 
tory. It  had  been  instituted  during  the  war 
by  the  command  of  the  President  of  the  United 
States.  It  was  the  government  when  the  Terri- 
tory was  ceded  as  a  conquest,  and  it  did  not 
cease,  as  a  matter  of  course,  or  as  a  necessary 
consequence  of  the  restoration  of  peace.  The 
President  might  have  dissolved  it  by  with- 
drawing the  army  and  navy  officers  who  ad- 
ministered it,  but  he  did  not  do  so.  Congress 
could  have  put  an  end  to  it,  but  that  was  not 
done.  The  right  inference  from  the  inaction 
of  both  is,  that  it  was  meant  to  be  continued 
until  it  had  been  legislatively  changed.  No 
presumption  'of  a  contrary  intention  [•194 
can  be  made.  Whatever  may  have  been  the 
causes  of  delay,  it  must  be  presimied  that  the 
delay  was  consistent  with  the  true  policy  of 
the  government.  And  the  more  so  as  it  was 
continued  until  the  people  of  the  territory  met 
in  convention  to  form  a  state  government, 
which  was  subsequently  recognized  by  Con- 
gress under  its  power  to  admit  new  states  into 
the  Union. 

In  confirmation  of  what  has  been  said  in 
respect  to  the  power  of  Congress  over  this  Ter- 
ritory, and  the  continuance  of  the  civil  govern- 
ment established  as  a  war  right,  until  Congress 
acted  upon  the  subject,  we  refer  to  two  of  the 
decisions  of  this  court,  in  one  of  which  it  is 
said  in  respect  to  the  Treaty  by  which  Florida 
was  ceded  to  the  United  States:  "This  Treaty 
is  the  law  of  the  land,  and  admits  the  inhab- 
itants of  Florida  to  the  enjoyment  of  the  priv- 
ileges, rights  and  immunities  of  the  citizens  of 
the  United  States.  It  is  unnecessary  to  inquire 
whether  this  is  not  their  condition,  independ- 
ently of  stipulations.  They  do  not,  however, 
participate  in  political  power — ^they  do  not 
share  in  the  government  until  Florida  shall  be- 
come a  State.  In  the  mean  time  Florida  con- 
tinues to  be  a  territory  of  the  United  States, 
guarded  by  virtue  of  that  clause  in  the  Consti- 
tution which  empowers  Congress  to  make  all 
needful  rules  and  regulations  respecting  the 
territory  or  other  property  belonging  to  the 
United  States.  Perhaps  the  power  of  govern- 
ing a  territory  belonging  to  the  United  States, 
which  has  not,  by  becoming  a  state,  acquired 
the  means  of  self-government,  may  result 
necessarily  from  the  facts  that  it  is  not  within 
the  jurisdiction  of  any  particular  state,  and  is 
within  the  power  and  jiu*isdiction  of  the  Unit- 
ed States.  The  right  to  govern  may  be  the 
natural  consequences  of  the  right  to  acquire 
territory."  American  Insurance  Co.  v.  Can- 
ter, 1  Pet.  542,  543. 

The  court,  afterwards,  in  the  case  of  The 
United  States  v.  Gratiot,  14  Pet.  526,  repeats 
what  is  said  in  the  case  of  Canter  in  respect  to 
that  clause  of  the  Constitution  giving  to  Con- 
gress the  power  to  make  all  needful  rules  and 
regulations  respecting  the  territory  or  other 
property  of  the  United  States. 

Ck>lonel  Mason  was  fortunate  in  having  his 
determination  to  continue  the  existing  govern- 
ment sustained  by  the  President  of  the  United 
States  and  the  secretaries  of  his  cabinet.  And 
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nothing  but  an  almost  willing  misunderstand- 
ing  of  the  circular  of  the  Secretary  of  the 
Treasury,  Mr.  Walker,  could  have  caused  a 
doubt  as  to  the  liability  of  the  importers  of  for- 
eign goods  into  California  to  pay  duties  upon 
them.  That  part  of  the  Secretary's  circular 
relating  to  duties  is  in  our  statement  of  the 
case.  It  will  show  that  the  Secretary  says  no 
more  than  this:  that  as  Ck)ngress  had  not 
brought  California  by  law  within  the  limits 
1©5*]  •of  any  collection  district,  or  author- 
ized the  appointment  of  officers  to  collect  the 
revenue  accruing  upon  the  importation  of  for- 
eign dutiable  goods  into  that  Territory,  that  his 
department  may  be  unable  to  collect  them. 
Revenue  accruing  upon  the  importation  into 
California  of  foreign  dutiable  goods,  means 
that  the  goods  were  liable  to  pay  the  duty. 
There  is  nothing  uncertain  in  the  Secretary's 
circular.  It  does  not  warrant  in  any  way  the 
declaration  that  it  was  his  opinion  that  the 
goods  were  not  dutiable,  or  that  they  might 
not  be  legally  collected,  though  that  could  not 
be  done  by  the  instrumentality  of  officers  of  a 
collection  district.  Our  conclusion,  from  what 
has  been  said,  is,  that  the  civil  government  of 
California,  organized  as  it  was  from  a  right  of 
conquest,  did  not  cease  or  become  defunct  in 
consec^uence  of  the  signature  of  the  Treaty  or 
from  its  ratification.  We  think  it  was  contin- 
ued over  a  ceded  conquest,  without  any  viola- 
tion of  tfie  Constitution  or  laws  of  the  United 
States,  and  that  until  Congress  legislated  for 
it,  the  duties  upon  foreign  goods  imported  into 
San  Francisco  were  legally  demanded  and  law- 
fully received  bv  Mr.  Harrison,  the  Collector 
of  the  port,  who  received  his  appointment, 
according  to  instructions  from  Washington, 
from  Governor  Mason. 

But  it  was  assumed  in  the  argument,  and  not 
without  force  and  ingenuity,  and  with  some 
appearance  of  authority,  that  duties  did  not  ac- 
crue to  the  United  States  upon  foreign  goods 
brought  into  California  between  the  3d  of 
February,  1848,  and  the  3d  of  March,  1849, 
and  from  the  last  date  until  the  12th  of  No- 
vember, 1849;  and  that  thf  exaction  of  them 
was  illegal.  The  first  two  dates  mentioned, 
comprehend  the  time  between  the  date  of  the 
Treaty  and  the  date  of  the  Act  of  Congress 
which  included  California  within  one  of  the 
collection  districts  of  the  United  States,  and  the 
other  date  comprehends  the  time  from  the  date 
of  the  Act  of  Congress  until  Mr.  Collier,  the 
Collector,  entered  upon  the  duties  of  his  office. 
It  was  also  said  by  counsel,  that  as  there  was 
no  treaty  or  law  enjoining  or  permitting  the 
collection  of  the  duties,  that  the  exaction  of 
them  by  the  defendant  was  illegal.  It  was 
said  that  the  duties  were  illegally  exacted,  be- 
cause the  laws  of  a  ceded  coimtry,  including 
those  of  trade,  remained  unchanged  until  the 
new  sovereignty  of  it  changed  them,  and  that 
this  Congress  had  not  done.  That  the  prac- 
tice of  the  United  States  had  been,  not  to  col- 
lect duties  upon  importations  upon  goods 
brought  into  a  ceded  territory,  until  Congress 
passed  an  Act  for  it  to  be  done.  Louisiana  and 
Florida  were  the  instances  cited;  and  the  ratifi- 
cation by  North  Carolina  and  Rhode  Island  of 
the  Constitution  of  the  United  States,  were  also 
mentioned  as  having  been  the  subjects  of  special 
legislation  to  bring  them  within  the  operation 
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of  the  revenue  laws  which  had  been  passed  by 
Congress. 

*And  it  was  said  that  as  Congress  [*196 
has  the  constitutional  power  to  regulate  com- 
merce, and  had  not  done  so  specifically  in 
respect  to  tonnage  and  import  duties  in  Cali- 
fornia, that  none  of  the  existing  Acts  of  Con- 
gress, for  such  purposes,  comd  be  applied 
there  until  Congress  had  passed  an  Act  giving  to 
them  operation,  and  had  legislated  California 
into  a  collection  district,  with  denominated 
ports  of  entry. 

This  last  being  the  most  important  of  the 
objections  which  were  made,  we  will  examine 
it  first,  and  afterwards  notice  those  which  pre- 
cede it.  The  objection  assumes,  that  under  the 
laws  then  in  force,  duties  could  not  be  collect- 
ed in  California  after  the  war  with  Mexico  had 
been  concluded  by  a  Treaty  of  Peace;  and  that 
the  President  had  no  legal  authority  to  order 
the  collection  of  duties  there  upon  foreign 
goods,  or  power  to  enforce  any  revenue  regula- 
tions, or  to  prevent  the  landing  of  goods  prior 
to  the  passage  of  the  Act  by  which  our  reve- 
nue laws  were  extended  to  California,  and  be- 
fore proper  officers  had  been  appointed  to  exe- 
cute those  laws.  It  has  already  been  shown, 
that  for  seven  months  of  the  time  the  duties  re- 
ceived were  paid  under  the  war  tariff,  and  that 
the  Treaty,  though  signed  in  1848,  did  not  be- 
come  operative  until  the  ratifications  and  ex- 
changes of  it.  And  further,  that  it  could  not 
have  any  effect  upon  the  existing  government 
of  California,  until  official  information  of 
those    ratifications    had    been    received    there. 

The  belligerent  right  of  the  United  States  to 
make  a  civil  government  in  California  when  it 
was  done,  and  to  authorize  it  to  collect  tonnage 
and  impost  duties  whilst  the  war  continued,  it 
admitted. 

It  is  urged  that  our  revenue  laws  covered 
only  so  much  of  the  territory  of  the  United 
States  as  had  been  divided  into  collection  dis- 
tricts, and  that  out  of  them  no  authority  had 
been  given  to  prevent  the  landing  of  for- 
eign goods,  or  to  charge  duties  upon  them, 
though  such  landing  had  been  made  with- 
in the  territorial  limits  of  the  United  States. 
To  this  it  may  be  successfully  replied,  that 
collection  districts  and  ports  of  entnr  are 
no  more  than  designated  localities  within  and 
at  which  Congress  had  extended  a  liberty  of 
commerce  in  the  United  States,  and  that  so 
much  of  its  territory  as  was  not  within  any  col- 
lection district,  must  be  considered  as  having 
been  withheld  from  that  liberty.  It  is  very 
well  understood  to  be  a  part  of  the  laws  of 
nations,  that  each  nation  may  designate,  upon 
its  own  terms,  the  ports  and  places  within  its 
territory  for  foreign  commerce,  and  that  any 
attempt  to  introduce  foreign  goods  elsewhere. 
within  its  jurisdiction,  is  a  violation  of  its  sov- 
ereignty. It  is  not  necessary  that  such  should 
be  declared  in  terms,  or  by  any  decree  or  en- 
actment, the  expressed  allowances  being  tba 
limit  of  the  liberty  given  to  foreigners  to  trade 
with  such  nation.  *Upon  this  principle,  [*197 
the  plaintiffs  had  no  right  of  trade  with  Cali- 
fornia with  foreign  goMs,  excepting  from  the 
permission  given  by  the  United  States  under 
the  civil  government  and  war  tariff  which  bad 
been  established  there.  And  when  the  coun- 
try was  ceded  as  a  conquest,  by  a  Treaty  of 
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Peace,  no  larger  liberty  to  trade  resulted.  By 
the  ratification  of  the  Treaty,  California  be- 
came a  part  of  the  United  States.  And  as  there 
is  nothing  differently  stipulated  in  the  Treaty 
with  respect  to  commerce,  it  became  instantly 
bound  and  privileged  by  the  laws  which  Con- 
gress had  passed  to  raise  a  revenue  from  duties 
on  imports  and  tonnage.  It  was  bound  by  the 
eighteenth  section  of  the  Act  of  2d  of  March, 
1799.  The  fair  interpretation  of  the  second 
member  of  the  first  sentence  of  that  section  is, 
that  ships  coming  from  foreign  ports  into  the 
United  States  were  not  to  be  permitted  to  land 
any  part  of  their  cargoes  in  any  other  than  in 
a  port  of  delivery,  confined  then  to  the  ports 
mentioned  in  the  Act;  afterwards  applicable  to 
all  other  places  which  might  be  made  ports  of 
entry  and  delivery,  and  excluding  all  right  to 
unlade  in  any  part  of  the  United  States  which 
had  not  been  made  a  collection  district  with 
ports  of  entry  or  delivery.  The  ninety-second 
section  of  that  Act  had  four  objects  in  view. 
First,  to  exclude  foreign  goods  subject  to  the 
payment  of  duties  from  being  brought  into  the 
United  States,  except  in  the  localities  stated, 
otherwise  than  by  sea.  Next,  that  they  were 
not  to  be  brought  by  sea  in  vessels  of  less  than 
thirty  tons  burden.  And  third,  to  subject  to 
forfeiture  any  foreign  goods  which  might  be 
landed  at  any  other  port  or  place  in  the  United 
States  than  such  as  were  designated  by  law. 
Fourth,  to  exclude  the  allowances  of  draw- 
iMkck  of  any  duties  on  foreign  goods  exported 
from  any  district  in  the  United  States  other- 
wise than  by  sea,  and  in  vessels  less  than  thirty 
tons  burden.  The  sixty-third  section  also  of 
that  Act,  directing  when  tonnage  duties  were 
to  be  paid,  became  as  operative  in  California 
after  its  cession  to  the  United  States,  as  it  was 
ia  any  collection  district. 

The  Acts  of  the  20th  July,  1790  (1  Stat,  at 
Large,  130,  ch.  30),  and  that  of  2d  March, 
1799  (1  Stat,  at  Lar^e,  627,  ch.  22),  were  also 
of  force  in  Califorma  without  other  special 
legislation  declaring  them  to  be  so.  It  cannot 
very  well  be  contended  that  the  words  "en- 
tered in  the  United  States"  give  an  exemption 
from  them  on  account  of  the  word  "entered," 
because  a  ship  has  been  brought  into  a  port  in 
the  United  States  where  an  entry  cannot  be 
made,  as  it  may  be  done  in  a  collection  district. 
The  goods  must  be  entered  before  a  permit  for 
•delivery  can  be  given.  Shall  one  then  be  per- 
mitted to  land  goods  in  any  part  of  the  United 
States  not  in  a  collection  district,  because  he 
lias  voluntarily  gone  there  with  his  vessel  where 
198*]  an  entry  of  his  *goods  cannot  be  made; 
or  to  say,  I  know  that  my  goods  cannot  be  en- 
tered where  I  am,  and  therefore  claim  the  right 
to  land  them  for  sale  and  consumption  free  of 
-duty? 

It  has  been  sufiiciently  shown  that  the  plain- 
tiffs had  no  right  to  land  their  foreign  goods 
in  California  at  the  times  when  their  ships 
arrived  with  them,  except  by  a  compliance  with 
the  regulations  which  the  civil  government  was 
authorized  to  enforce — first,  under  a  war  tariff, 
and  afterwards  under  the  existing  Tariff  Act  of 
the  United  States.  By  the  last,  foreign  goods, 
as  they  are  enumerated,  are  made  dutiable — 
they  are  not  so  because  they  are  brought  into 
a  collection  district,  but  because  they  are  im- 
ported into  the  United  States.  The  Tariff  Act 
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of  1846  prescribes  what  that  duty  shall  be. 
Can  any  reason  be  given  for  the  exemption  of 
foreign  goods  from  duty  because  they  have  not 
been  entered  and  collected  at  a  port  of  deliv- 
ery? The  last  become  a  part  of  the  consump- 
tion of  the  country,  as  well  as  the  others. 
They  may  be  carried  from  the  point  of  landing 
into  collection  districts  within  which  duties 
have  been  paid  upon  the  same  kinds  of  goods; 
thus  entering,  by  the  retail  sale  of  them,  into 
competition  with  such  goods,  and  with  our  own 
manufactures,  and  the  products  of  our  own 
farmers  and  planters.  The  right  claimed  to  land 
foreign  goods  within  the  United  States  at  any 
place  out  of  a  collection  district,  if  allowed, 
would  be  a  violation  of  that  provision  in  the 
Constitution  which  enjoins  that  all  duties,  im- 
posts and  excises,  shall  be  uniform  throughout 
the  United  States.  Indeed,  it  must  be  very 
clear  that  no  such  right  exists,  and  that  there 
was  nothing  in  the  condition  of  California  t« 
exempt  importers  of  foreign  goods  into  it  from 
the  payment  of  the  same  duties  which  were 
chargeable  in  the  other  ports  of  the  United 
States.  As  to  the  denial  of  the  authority  of 
the  President  to  prevent  the  landing  of  foreign 
goods  in  the  United  States  out  of  a  collection 
district,  it  can  only  be  necessary  to  say,  if  he 
did  not  do  so,  it  would  be  a  neglect  of  his  con- 
stitutional obligation  "to  take  care  that  the  laws 
be  faithfully  executed." 

We  will  here  briefly  notice  those  objections 
which  preceded  that  which  has  been  discussed. 
The  first  of  them,  rather  an  assertion  than  an 
argument — that  there  was  neither  treaty  nor 
law  permitting  the  collection  of  duties — ^has 
been  answered,  it  having  been  shown  that  the 
ratification  of  the  Treaty,  made  California  a  part 
of  the  United  States,  and  that  as  soon  as  it  be- 
came so,  the  territory  became  subject  to  the 
Acts  which  were  in  force  to  regulate  foreign 
commerce  with  the  United  States,  after  those 
had  ceased  which  had  been  instituted  for  its 
regulation  as  a  belligerent  right. 

The  second  objection  states  a  proposition 
larger  than  the  case  'admits,  and  more  [*199 
so  than  the  principle  is,  which  secures  to  the 
inhabitants  of  a  ceded  conquest  the  enjovment 
of  what  had  been  their  ^aws  before,  until  they 
have  been  changed  by  the  new  sovereignty  to 
which  it  has  been  transferred.  In  this  case, 
foreign  trade  had  been  changed  in  virtue  of  a 
belligerent  right  before  the  territory  was  ceded 
as  a  conquest,  and  after  that  had  been  done  by 
a  Treaty  of  Peace,  the  inhabitants  were  not  re- 
mitted to  those  regulations  of  trade  under  which 
it  was  carried  on  whilst  they  were  under  Mexi- 
can rule;  because  they  had  passed  from  that 
sovereignty  to  another,  whose  privilege  it  was 
to  permit  the  existing  regulations  of  trade  to 
continue,  and  by  which  only  they  could  be 
changed.  We  have  said  in  a  previous  part  of 
this  opinion,  that  the  sovereignty  of  a  nation 
regulated  trade  with  foreign  nations,  and  that 
none  could  be  carried  on  except  as  the  sover- 
eignty permits  it  to  be  done.  In  our  situation, 
that  sovereignty  is  the  constitutional  delegation 
to  Congress  of  the  power  "to  regulate  com- 
merce with  foreign  nations,  and  among  the 
several  States,  and  with  the  Indian  tribes." 

In  respect  to  the  suggestion  that  it  has  not 
been  the  practice  of  the  United  States  to  collect 
duties  upon  importations  of  foreign  goods  into  a 
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ceded*  Territory  until  Ck)ngre88  had  passed  an 
act  for  that  purpose,  counsel  cited  the  cases  of 
Louisiana  and  Florida.  The  reply  is,  that  the 
facts  in  respect  to  both  have  not  been  recol- 
lected. There  Vas  no  forbearance  in  either  in- 
stance, in  respect  to  duties  upon  imports,  until 
Ck)ngres8  had  acted.  Louisiana  was  ceded  bv 
a  Treaty  bearing  the  date  of  the  SOth  of  April, 
1803,  but  the  possession  of  it  by  the  United 
States  dependea  upon  the  terms  of  final  ratifica- 
tions by  the  parties  to  it,  and  upon  the  delivery 
of  it  by  a  commissioner  to  be  appointed  by  the 
French  government  to  receive  the  transfer  from 
Spain  to  France,  and  by  him  to  be  imme- 
diately transferred  to  the  United  States.  Ar- 
ticles 1,  2,  4,  5. 

The  surrender  from  Spain  to  France  was 
formally  made  on  the  30th  of  November,  1803, 
and  that  to  the  United  States  was  done  on  the 
20th  of  December,  1803.  It  was  known  in 
Washington,  by  a  letter  from  the  commissioner 
appointed  to  receive  it,  early  in  January.  It  is 
said,  that  from  that  time  until  the  Act  of  the 
24th  of  February,  or  as  was  provided  for  in  the 
Act,  until  thirty  days  after,  Louisiana  was  not 
considered,  in  a  fiscal  sense,  as  a  part  of  the 
United  States;  and  that  duties  were  not  only  not 
collected  by  the  United  States  on  importations 
into  Louisiana,  but  that  duties  were  cnarged  on 
goods  brought  from  Louisiana  into  the  United 
States.  It  seems  to  have  been  forgotten  that 
our  commercial  intercourse  with  Louisiana  had 
been  the  subject  of  legislation  by  Congress  in 
200*]  several  'particulars  from  the  year  1800; 
and  that  before  the  revenue  system  could  be 
applied,  it  was  necessary  to  repeal  that  special 
legislation.  Mr.  Gallatin,  in  his  report  of  the 
25th  of  October,  1803  (American  State  Papers, 
Finance,  Vol.  H.  48),  suggested  that  it  should  be 
done.  Congress,  however,  did  not  do  so  until 
the  Act  of  the  24th  of  February,  1804,  was 
passed,  by  the  third  section  of  which  the  repeal 
was  effected.  The  postponement  of  the  opera- 
tion of  the  Act  for  thirty  days  longer,  was  with 
the  view  to  prevent  any  confiict  of  rights  or 
interests  between  what  would  be  the  new  regu- 
lations of  commerce  under  the  Act,  and  those 
which  had  preceded  them. 

It  is  only  necessary  to  say  as  to  Florida,  that 
the  Treaty  of  the  22d  February,  1819,  was  not 
ratified  by  the  United  States  until  the  19th  Feb- 
ruary, 1821.  In  a  few  days  afterward  the  Act 
was  passed  extending  our  revenue  system  to  it, 
subject  to  the  stipulation  in  the  15th  article  of 
the  Treaty  in  favor  of  Spanish  vessels  and  their 
cargoes.  There  was,  then,  no  interval  in  either 
instance  where  duties  were  not  collected  upon 
foreign  importations,  because  Congress  had  not 
legislated  for  it  to  be  done. 

The  application  of  the  Revenue  Acts  to  North 
Carolina  and  Rhode  Island,  when  those  States 
had  ratified  the  Constitution  of  the  United 
States,  though  that  was  not  done  until  the  Con- 
stitution had  been  ratified  by  eleven  of  the 
States,  does  not  support  the  position  taken  by 
the  counsel  for  the  plaintiff  in  error.  Those 
States  had  been  parties  to  the  Confederation, 
and  North  Carohna  was  represented  in  the 
convention  which  formed  the  Constitution.  It 
was  to  become  the  government  of  the  Union 
when  ratified  by  nine  States.  It  had  been  rat- 
ified by  eleven  States,  and  Congress  declared 
that  it  should  go  into  operation  on  the  4th 
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of  March,  1789.  The  subsequent  ratifications 
by  North  Carolina  and  Rhode  Island  made 
them  parties  in  the  ffovemment.  It  brought 
them  in  without  new  forms  or  legislation,  and 
their  senators  and  representatives  were  admitted 
into  Congress  upon  the  presentation  of  their 
ratifications.  Special  Acts  were  passed  to  ap- 
ply to  them  the  previous  legislation  of  Con- 
gress, and  that  of  the  Revenue  Acts,  as  a  nutt- 
ter  of  course,  because,  previously  to  the  ratifica- 
tion, those  States  had  not  been  attached  to  any 
collection  district.  But  it  was  not  supposed  by 
anyone  that  after  those  States  had  ratified  the 
Constitution,  that  foreign  goods  could  have 
been  imported  into  them  without  being  subject 
to  duty,  or  that  it  was  necessary  to  make  them 
collection  districts  to  make  such  importations 
dutiable. 

But  we  do  not  hesitate  to  sa^,  if  the  reasons 
given  for  our  conclusions  in  this  case  were  not 
soimd,  that  other  considerations*  would  [*2  01 
bring  us  to  the  same  results.  The  plaintiffs  car- 
ried these  goods  volimtarily  into  Califomia, 
knowing  the  state  of  things  there.  They  knew 
that  there  was  an  existing  civil  government  in- 
stituted by  the  authority  of  the  President,  as 
Commander-in-Chief  of  the  Army  and  Naval 
Forces  of  the  United  States,  by  the  right  of 
conquest;  that  it  had  not  ceasied  when  these 
first  importations  were  made;  that  it  was  after- 
wards continued,  and  rightfully,  as  we  have 
said,  until  California  became  a  State;  that  they 
were  not  coerced  to  land  their  goods,  however 
they  may  have  been  to  pay  duties  upon  them; 
that  such  duties  were  demanded  by  those  who 
claimed  the  right  to  represent  the  United  States 
-—who  did  so,  in  fact,  with  most  commendable 
integrity  and  intelligence;  that  the  money  col- 
lected has  been  faithfully  accounted  for,  and 
the  imspent  residue  of  it  received  into  the  Treas- 
ury of  the  United  States;  and  that  the  Con- 
gress has  by  two  Acts  adopted  and  ratified  all 
the  Acts  of  the  government  established  in  Cali- 
fomia  upon  the  conquest  of  that  Territory,  rel- 
ative to  the  collection  of  imposts  and  tonnage 
from  the  commencement  of  the  late  war  with 
Mexico  to  the  12th  November,  1849,  expressly 
including  in  such  adoption  the  moneys  raited 
and  expended  during  that  period  for  the  support 
of  the  actual  government  of  California  after  the 
ratification  of  the  Treaty  of  Peace  with  Mexico. 
This  adoption  sanctions  what  the  defendant  did. 
It  does  more — it  affirms  that  he  had  legal  author- 
ity for  his  acts.  It  coincides  with  the  views 
which  we  have  expressed  in  respect  to  the  legal 
liability  of  the  plaintiffs  for  the  duties  paid  by 
them,  and  the  authority  of  the  defendant  to  re- 
ceive them  as  Collector  of  the  port  of  San 
Francisco. 

From  these  circumstances  the  law  will  not 
imply  an  assumpsit  upon  the  part  of  the  de- 
fendant to  repay  the  money  received  by  him 
from  them  for  duties ;  the  plaintiffs  knew,  when 
they  paid  him,  that  the  defendant  received 
them  for  the  United  States.  The  plaintiffs  have 
no  claim  for  damages  against  the  defendant  in 
justice  or  equity.  They  paid  duties  to  which 
the  United  States  had  a  rightful  claim,  and  no 
more  than  the  law  required.  The  plaintiffs  have 
paid  no  excess.  The  moneys  were  paid  under 
no  deceit,  no  mistake ;  the  defendant  has  honest- 
ly paid  them  over  to  the  United  States,  has 
been  recognized  as  their  agent  when  he  acted 
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••  Collector,  and  is  not  responsible  to  the  plain- 
tiffs in  foro  conscientise.  The  moneys  were  paid 
from  a  portion  of  the  funds  in  the  Treasury  of 
the  United  States,  subject  to  the  constitutional 
restriction  that  no  money  shall  be  drawn  from 
the  Treasury  but  in  consequence  of  appropria- 
tion made  by  law  for  such  purposes  as  the  Con- 
stitution permits.  Our  conclusion  is,  that  the 
202*]  rulings  made  in  this  case  in  *theGrcuit 
Court  are  correct. 
We  shall  direct  the  judgment  to  be  affirmed. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
New  York,  and  was  argued  by  counsel;  on  con- 
sideration whereof,  it  is  now  here  ordered  and 
adjudged  by  this  court,  that  the  judgment  of 
the  said  Circuit  Court  in  this  cause  be,  and 
the  same  is  hereby  affirmed,  with  costs. 

Note. 

The  following  are  the  documents  referred  to 
in  the  above  opinion: 

1847,  October  13.  Mr.  Marcy  to  Colonel 
Mason. 

1848,  July  26.  Colonel  Mason's  Custom  House 
Regulations. 

1848,  August  7.  Colonel  Mason's  Proclama- 
tion, announcing  the  ratification  of  the  Treaty 
of  Peace. 

1848,  October  7.  Mr.  Buchanan  to  W.  B. 
Voorhees. 

1848,  October  7.    Mr.  Walker's  Circular. 

1848,  October  9.  Mr.  Marcy  to  Colonel  Mfi- 
son. 

1849,  March  15.  Persifor  F.  Smith  to  Ad- 
jutant-General Jones. 

1849,  April  1.  Persifor  F.  Smith's  Circular  to 
Consuls. 

1849,  April  3.  Mr.  Clayton  to  Thonuu  But- 
ler King. 

1849,  April  3.  Mr.  Meredith  to  James  Collier, 
Collector. 

1849,  April  5.  Persifor  F.  Smith  to  Adjutant- 
General  tfones. 

1849,  June  20.  Persifor  F.  Smith  to  Mr. 
Crawford,  Secretary  of  War. 

1849,  June  30.  General  Riley  to  Adjutant- 
General  Jones. 

1849,  August  30.  General  Riley  to  Adjutant- 
Generfld  JoSes. 

1849,  October  1.  General  Riley  to  Adjutant- 
General  Jones. 

1849,  October  20.  Carr,  Acting  Deputy-Col- 
lector, to  Mr.  Meredith. 

1849,  October  31.  General  Riley  to  Adjutant- 
General  Jones. 

1849,  November  13.  Mr.  Collier^  Collector, 
to  Mr.  Meredith. 


tot*}    •HENRY    CHOUTEAU,    Plaintiff    in 

Error, 

V. 

PATRICK  MOLONY. 

Spanish  grant  of  lands  where  Dubuque  is  lo- 
cated. 

On  the  22d  of  September,  1788,  the  tribe  of  In- 
^lami  called  the  Foxes,  situated  on  the  west  bank 
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of  the  Mississippi,  sold  to  Jnllen  Dubuque  a  permit 
to  work  at  the  mine  as  long  as  he  should  please; 
and  also  sold  and  abandoned  to  him  all  the  coast 
and  the  contents  of  the  mine  discovered  by  the  wife 
of  Peosta,  so  that  no  white  man  or  Indian  should 
make  any  pretension  to  it  without  the  consent  of 
Dubuque. 

On  the  22d  of  October,  1796,  Dubuque  presented 
a  petition  to  Baron  de  Carondelet  for  a  grant  of 
the  land,  which  he  alleged  that  he  had  bought  from 
the  Fox  Indians,  who  had  subsequently  assented  to 
the  erection  of  certain  monuments  for  the  purpose 
of  designating  the  boundaries  of  the  land. 

The  Governor  referred  the  petition  to  Andrew 
Todd,  an  Indian  trader,  who  had  received  a  license 
for  the  monopoly  of  the  Indian  trade,  who  reported 
that  as  to  the  land  nothing  occurred  to  him  why 
the  Governor  should  not  grant  it,  if  he  deemed  it 
advisable  to  do  so,  provided  Dubuque  should  be 
prohibited  from  trading  with  the  Indians,  unless 
with  Todd's  consent,  in  writing. 

Upon  this  report  the  Governor  made  an  order, 
granted  as  asked,  under  the  restrictions  expressed 
in  the  information  given  by  the  merchant,  Andrew 
Todd. 

This  grant  was  not  a  complete  title,  making  the 
land  private  property,  and  therefore  excepting  it 
from  what  was  conveyed  to  the  United  States  by 
the  Treaty  of  Paris  of  April  80,  1803. 

The  words  of  the  grant  from  the  Indians  do  not 
show  any  intention  to  sell  more  than  a  mining 
privilege;  and  even  if  the  words  were  ambiguous, 
there  are  no  extrinsic  circumstances  in  the  case  to 
Justify  the  belief  that  they  intended  to  sell  the  land. 

The  Governor,  in  his  subsequent  grant,  intended 
only  to  confirm  such  rights  as  Dubuque  had  pre- 
viously received  from  the  Indians.  The  usual  mode 
of  granting  land  was  not  pursued.  Dubuque  ob- 
tained no  order  for  a  survey  from  Carondelet,  nor 
could  he  have  obtained  one  from  his  successor, 
Gayoso. 

By  the  laws  of  Spain,  the  Indians  had  a  right  of 
occupancy ;  but  they  could  not  part  with  this  right 
except  in  the  mode  pointed  out  by  Spanish  laws, 
and  these  laws  and  usages  did  not  sanction  such  a 
grant  as  this  from  Carondelet  to  Dubuque, 

Moreover,  the  grant  included  a  large  Indian  vil- 
lage, which  it  is  unreasonable  to  suppose  that  the 
Indians  intended  to  sell. 


THIS  case  was  brought  up  by  writ  of  error 
from  the  District  Court  of  the  United  States 
for  the  District  of  Iowa. 

It  was  an  action  brought  by  petition,  in  the 
nature  of  an  ejectment,  by  Chouteau,  a  citizen 
of  Missouri,  to  recover  seven  undivided  eight- 
eenth parts  of  a  large  body  of  land,  containing 
nearly  150  arpents;  and  Including  the  whole 
City  of  Dubuque.  Molony  claimed  imder  a 
patent  from  the  United  States.  The  documents 
upon  which  Chouteau's  claim  was  founded  are 
set  forth  in  extenso  in  the  opinion  of  the  court; 
and  as  that  opinion  refers  to  Mr.  Gallatin's  re- 
port, it  may  be  proper  to  give  a  history  of  the 
claim  so  that  his  report  may  t>e  introduced.  A 
large  portion  of  the  argument,  in  behalf  of  the 
plaintiff  in  error,  consisted  of  reasons  to  show 
that  Mr.  Gallatin  was  mistaken.  The  follow- 
ing is  the  history  of  the  case,  as  given  by  Mr, 
Cormick: 

History  of  the  claim.  In  a  case  so  free  from 
doubt,  the  question  arises,  why  did  Congress 
assume  that  Dubuque's  titles  were  worthless, 
and  sell  the  land. 

*The  answer  to  this  question  is,  Mr.  [*204 
Gallatin,  while  Secretary  of  the  Treasury,  be- 
came prejudiced  against  the  land  titles  of 
Upper  Louisiana,  and  so  much  prejudiced 
against  this  particular  title,  that  he  construed 
it  with  reference,  not  to  the  grant  itself,  but 
to  his  pre-existing  prejudices;  that  hemside  a 
report  adverse  to  the  claim,  and  utterly  mis- 
t  described  the  document  upon  which  that  claim 
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is  based;  that  congressmen,  when  the  question 
came  up  liefore  them,  refererd,  as  was  natural, 
to  Mr.  Gallatin's  report,  to  see  what  it  said 
about  the  title,  and  &iding  it  there  described  as 
the  grant  of  a  mere  personal  permission  of 
occupancy,  revocable  at  will,  they  naturally 
concluded  it  was  a  fraudulent  effort  to  obtain 
property,  which  the  claimants  knew  they  had 
no  right  to. 

On  the  3d  of  November,  1804,  a  Treaty  was 
made  by  General  William  Henry  Harrison, 
Governor  of  the  Indiana  Territory  (of  which 
the  present  States  of  Missouri  and  Iowa  were 
then  a  part),  with  the  Sac  and  Fox  Indians. 
An  additional  article  was  inserted  to  prevent 
the  land  granted  to  Dubuque  from  being  con- 
sidered as  receded  by  the  Treaty.  The  Indians 
then  acknowledged  the  validity  of  the  grant. 
See  p.  22  of  Senate  Doc.  350,  of  Ist  sess.  28th 
Cong. 

On  the  17th  of  May,  1805,  Julien  Dubuque  and 
Auguste  Chouteau,  as  his  assignee  of  a  portion 
of  the  land,  jointly  filed  their  claim. 

On  the  20th  of  September,  1806,  a  majori^ 
of  the  Board  of  Commissioners,  John  B.  C. 
Lucas,  dissenting,  pronounced  the  claim  to  be 
a  complete  Spanish  grant,  made  and  completed 
prior  to  the  1st  of  October,  1800. 

In  3  Green's  Public  Lands,  588,  will  be  found 
the  translation  of  the  title,  which  seems  to  have 
been  the  translation  relied  on  by  the  Board  as 
well  as  by  Mr.  Gallatin.  It  is  in  the  following 
words,  namely: 

(These  documents  are  inserted  in  the  opinion 
of  the  court  with  some  change  of  phraseology. 
There  was  much  controversy  during  the  argu- 
ment as  to  the  proper  translation.) 

On  the  nth  of  April,  1810,  the  United  States 
agent  laid  before  the  Board  of  Commissioners, 
in  pursuance  of  section  6  of  Act  of  2d  March, 
1805  (2  Statutes  at  Large,  328),  a  list  of  docu- 
knents,  which  list  embraces  this  claim,  pertain- 
ing to  lead  mines  and  salt  springs  in  the 
Territory  of  Louisiana.  3  Green's  P.  L.  603. 

Li  1810,  Mr.  Gallatin,  instead  of  reporting  to 
Congress  the  action  of  the  Board  relative  to  the 
claim,  himself  made  an  ex-parte  official  report 
a^nst  it.    1  Clark's  Land  Laws,  958. 

On  the  19th  of  December,  1811,  the  follow- 
ing entry  was  made  on  the  minutes  of  the  Board 
of  Commissioners,  namely: 

''December  19th,  1811.  Present,  a  full  board. 
SO 5*]  On  a  question  *being  put  by  John  B. 
C.  Lucas,  Commissioner,  Clement  B.  Penrose, 
and  Frederick  Bates,  Commissioners,  declined 
^ving  an  opinion.  It  is  the  opinion  of  John 
B.  C.  Lucas,  Commissioner,  that  the  claim 
ought  not  to  be  confirmed.  2  Green's  P.  L. 
552. 

The  claimants  were  not  parties  to  this  last 
proceeding.  It  seems  to  have  originated  be- 
tween the  dissenting  Commissioner  and  the 
Secretary  of  the  Treasury,  who  were  under  the 
impression  that  the  sixth  section  of  Act  of  2d 
March,  1805,  which  required  the  government 
agent  "to  examine  into  and  investigate  the 
titles  and  claims,  if  any  there  be,  to  the  lead 
mihes  within  the  said  district,  to  collect  all  the 
evidence  within  his  power,  with  respect  to  the 
claims  and  value  of  the  said  mines,  and  to  lav 
the  same  before  the  Commissioners,  who  shall 
make  a  special  report  thereof,  with  their  opin- 
ions thereon,  to  the  Secretary  of  the  Treasury, 
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to  be  by  him  laid  before  Congreai,*  ete^  there* 
by  authorized  the  Board  by  an  ex-parte  pro- 
ceeding, to  reverse  their  own  decision  mads 
more  than  five  years  before. 

Dubuque  continued  in  possession  of  the  land 
till  hrs  death,  in  1810.  During  his  Ufe,  he  had 
exercised  great  influence  over  the  neighboring 
Indians.  But  that  influence  had  been  much 
enhanced  by  the  liberal  presents  he  had  made 
them.  He  died  insolvent.  That  portion  of  the 
tract  which  he  had  not  sold  to  Auguste  Chou- 
teau, was  sold  after  his  death  by  order  of 
court,  to  pay  his  debts.  In  the  mean  while  the 
last  war  with  England  was  approaching,  and 
English  emissaries  were  on  the  frontiers,  in- 
citing the  savages  to  hostilities  against  our  peo- 
ple. Our  government  was  not  then,  as  it  now 
IS,  sufficiently  strong  to  protect  the  frontiers. 

In  the  latter  part  of  1832,  the  claimants 
thought  the  time  had  come  when  they  might 
safely  attempt  the  enjoyment  of  their  rights,  as 
the  assignees  of  Dubuque,  to  the  profits  which 
might  l^  realized  from  the  lead  mineral  con- 
tained in  the  land.  They  accordingly  employed 
an  affent  to  lease  to  miners  the  right  to  dig  on 
the  land  for  lead.  On  the  5th  of  January, 
1833,  the  following  order  was  issued  by  the 
Major-General  of  tne  United  States  army: 

(This  was  an  order  to  remove  the  settlers  br 
force.)  See  p.  28,  Sen.  Doc.  350,  1st  sess.  28tJi 
Cong. 

In  pursuance  of  this  order,  a  military  detach- 
ment was  sent  from  Fort  Crawford,  and  the 
claimants'  tenants  were  driven  off  at  the  point 
of  the  bayonet,  and  their  dwellings  burnt. 

The  claimants  at  that  time  all  lived  in  the 
State  of  Missouri,  mostly  at  St.  Louis.  One  of 
them,  on  his  own  behalf,  and  as  agent  for  the 
others,  went  to  Galena,  in  Illinois,  to  institute 
legal  proceedinffs.  He  could  not  sue  for  the 
land,  because  after  ^Missouri  had  come  [*29t 
into  the  Union  as  a  State,  there  was  no  court 
which  had  jurisdiction  of  a  suit  brought  for  the 
recovery  of  the  land.  The  federal  government 
had  in  the  mean  while  leased  much  of  the 
land  to  lead  diggers,  and  a  considerable  nortioa 
of  the  mineral  dug  on  the  land  was  taken  to 
smelting  furnaces  at  Galena,  to  be  converted 
into  lead.  But  much  of  the  mineral  then  smelted 
at  Galena  was  from  land  not  embraced  in  this 
grant.  The  agent  for  the  claimants,  in  order 
to  tttt  the  question  of  title,  brought  suit  for  a 
lot  of  mineral,  which  had  been,  brought  tm 
Galena.  But  he  was  not  at  the  trial  able  tm 
indentify  it,  and  a  nonsuit  was  taken.  The 
agent  then  came  to  Washington,  and  petitioned 
for  redress  during  many  successive  sessions  of 
Congress.  Certain  citizens  of  Kentucky  had 
in  the  mean  while,  by  intermarriage  and  by 
inheritance,  become  interested  in  the  claim* 
and  on  their  own  account,  presented  a  memo- 
rial in  January,  1837.  Several  memorials  wvre 
also  presented  to  the  executive.  Various  hills 
were  reported  for  the  relief  of  the  claimants, 
some  of  which  passed  in  one  house,  and  were 
never  reached  in  the  other,  and  others  werr 
voted  down  in  the  house  in  which  they  origi- 
nated. 

An  Act  of  0>ngress  was  passed  the  2d  of 
July,  1836,  for  the  laying  off  the  towns  of  Fort 
Madison  and  Burlington,  in  the  County  of  Dea 
Moine,  and  the  towns  of  Belleview,  Dubuque, 
and  Peru,  in  the  County  of  Dubuque,  Terri- 
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tory  of  Wisconsin^  and  for  other  purposes.  The 
towns  of  Dubuque  and  Peru,  the  lots  of  which 
were  required  by  this  Act  to  be  sold,  are  sit- 
uated on  the  land  embraced  by  the  grant  on 
which  this  suit  is  based.  What  is  now  the 
State  of  Iowa,  constituted,  on  the  2d  of  July, 
1836,  a  part  of  the  Territory  of  Wisconsin. 

On  the  3d  of  March,  1837,  an  Act,  amenda- 
tory of  the  foregoing,  was  passed.  The  manner 
in  which  the  town  lots  are  to  be  sold  is  some- 
what varied  from  the  manner  specified  in  Act 
of  2d  of  July,  1836,  5  Stat,  at  Large,  178, 
179. 

(Then  followed  an  enumeration  of  the  repiorts 
4»f  committees  in  each  branch  of  Congress,  and 
the  Acts  passed,  under  one  of  which  Molony 
claimed  title.) 

Hr.  Gallatin's  report  was  a  succinct  statement 
<ii  the  facts  in  the  case,  upon  which  he  made 
the  following  remarks: 

L  Governor  Harrison's  Treaty  adds  no  sanc- 
tion to  the  claim;  it  is  only  a  saving  clause  in 
favor  of  a  claim,  without  deciding  on  its  merits, 
«  question  which  indeed  he  had  no  authority  to 
decide. 

n.  The  form  of  the  concession,  if  it  shall  be 
flo  called,  is  not  that  of  a  patent,  or  final 
gmnt;  and  that  it  was  not  considered  as  such, 
the  Commissioners  knew,  as  they  had  previous- 
ly received  a  list  procured  from  the  records  at 
207*]  New  Orleans,  and  'transmitted  by  the 
Secretary  of  the  Treasury,  of  all  the  patents 
issued  under  the  French  and  Spanish  govern- 
ments, in  which  this  was  not  included,  and 
which  also  showed  the  distinction  between 
concession  and  patent,  or  complete  title. 

in.  The  form  of  the  concession  is  not  even 
that  used  when  it  was  intended  ultimately  to 
iprant  the  land;  for  it  is  then  uniformly  accom- 
panied with  an  order  to  the  proper  officer  to 
survey  the  land,  on  which  survey  being  re- 
turned the  patent  issues. 

IV.  The  governor  only  grants  as  is  asked; 
mnd  nothing  is  asked  but  the  peaceful  posses- 
sion of  a  tract  of  land  on  which  the  Lidians 
had  given  a  personal  permission  to  work  the 
lead  mines  as  long  as  he  should  remain. 

Upon  the  whole,  this  appears  to  have  been  a 
mere  permission  to  work  certain  distant  mines 
without  any  alienation  of,  or  intention  to  alien- 
ate the  domain.  Such  permission  might  be  re- 
▼oked  at  will;  and  how  it  came  to  be  consid- 
ered as  transferring  the  fee  simple,  or  even  as 
an  incipient  and  incomplete  title  to  the  fee  sim- 
ple, cannot  be  understood. 

It  seems,  also,  that  the  Commissioners  ought 
not  to  have  given  to  any  person  certificates  of 
their  proceeding,  tending  to  give  a  color  of  title 
to  claimants.  They  were  by  law  directed  to 
transmit  to  the  Treasury  a  transcript  of  their  de- 
cisions, in  order  that  the  same  might  be  laid  be- 
fore Congress  for  approbation  or  rejection. 

On  the  trial  of  the  cause  in  the  District 
Court,  the  plaintiff  admitted  that  the  defendant 
was  a  purchaser  under  the  government  of  the 
United  States,  and  that  patents  had  been  regu- 
larly issued  to  him  for  the  land  in  question. 

The  defendant  demurred,  and  specified  the 
three  following  causes  of  demurrer,  namely: 

1.  That,  admitting  all  the  facts  stated  in  the 
petition  to  be  true,  the  plaintiff  is  not  entitled 
to  recover. 

2.  That,  as  appears  by  the  exhibits  to  said 
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petition,  the  plaintiff  claims  under  an  uncon- 
firmed Spanish  title. 

3.  That  it  appears,  from  the  plaintiff's  own 
showing,  that  he  rests  his  title  on  an  incom- 
plete Spanish  grant,  and  that  defendant  is  in 
possession  imder  a  complete  title  from  the 
United  States. 

A  judgment  final  was  rendered  by  the  court 
below,  in  favor  of  the  defendant  on  this  demur- 
rer.   The  assignments  of  error  were: 

1.  The  said  District  Court  erred  in  deciding 
that  the  said  petition  of  the  said  Henry  Chou- 
teau, and  the  matters  therein  contained,  were 
not  sufi&cient  in  law  to  maintain  the  said  action 
of  the  said  Henry  Chouteau. 

•2.  The  said  District  Court  erred  in  ['208 
rendering  judgment  in  favor  of  the  said  Pat- 
rick Molony  against  the  said  Henry  Chouteau. 

Upon  these  points  of  demurrer  the  case  came 
up  to  this  court,  and  was  argued  by  Messrs. 
Comick  and  Johnson  for  the  plaintiff  in  er- 
ror, and  by  Messrs.  Piatt  Smith,  T.  S.  Wil- 
son, and  Gushing  (Attorney-General),  for  the 
defendant  in  error. 

The  points  which  were  made  on  behalf  of 
the  plaintiff  in  error  are  thus  stated  by  Mr. 
Comick: 

The  record  presents  but  one  question,  name- 
ly: was  the  grant  which  the  Baron  de  Caron- 
delet  made  to  Julien  Dubuque  on  the  10th  of 
November,  1796,  a  complete  title. 

If  it  constituted  a  complete  title,  the  judg- 
ment of  the  court  below  is  erroneous;  if  it  did 
not  constitute  a  complete  title,  there  is  no  error 
in  the  record. 

The  decisions  of  this  court  which  established 
the  doctrine  that  a  grant  of  land  of  specific  lo- 
cality, by  the  Spanish  land-granting  officer, 
vested  in  the  grantee  a  complete  title,  are  so 
numerous  and  so  uniform  that  it  would  be  con- 
sidered unnecessary  to  cite  authorities  to  sus- 
tain this  grant,  but  for  the  fact  that  the  United 
States  government  has,  by  selling  the  land,  as- 
sumed it  to  be  a  part  of  the  public  domain. 
For  this  reason  many  authorities  will  be  cited 
in  support  of  propositions  of  law,  which  would 
otherwise  be  regarded  as  self-evident.  And  an 
explanation  wiU  be  submitted  of  the  causes 
which  probably  induced  Congress  to  disregard 
a  grant,  the  validity  of  which  is  wholly  free 
from  doubt  the  moment  it  is  viewed  from  the 
proper  point  of  view. 

1.  The  Baron  de  Carondelet  had  power  to 
make  the  grant.  That  interest  which  the  Gov- 
ernor-General intended  to  grant,  whether  fee 
simple  or  a  tenancy  at  will,  whether  limited  or 
unlimited  in  the  duration  of  the  estate,  was  the 
interest  which,  by  virtue  of  the  grant,  vested 
in  Dubuque.  See  United  States  v.  Arredondo, 
6  Pet.  691;  Percheman  v.  United  States,  7  Pet. 
61 ;  Delassus  v.  United  States,  9  Pet.  134. 

In  The  United  States  v.  Moore,  12  How.  217, 
this  court  recognized  Carondelet*s  power  as  ex- 
tending from  January  1,  1792,  to  the  beginning 
of  1797.  It  was  within  this  period  that  this 
grant  was  made. 

In  Delassus  v.  United  States,  9  Pet.  117,  the 
court  say:  "The  regulations  of  Governor 
O'Reilly  were  intended  for  the  general  govern- 
ment of  subordinate  officers,  and  not  to  control 
and  limit  the  power  of  the  person  from  whose 
will  they  emanated.  The  Baron  de  Carondelet 
must  be  supposed  to  have  had  all  the  powers 
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which  had  been  vested  in  Don  O'Reilly."  In 
209»]  Smith  •y.  United  States,  4  Pet.  611,  the 
same  principle  is  established.  See  the  printed 
record. 

In  United  States  v.  Arredondo,  6  Pet.  728,  it 
is  said  that  the  actual  exercise  of  the  power  of 
granting  land,  by  a  colonial  governor,  without 
any  evidence  of  disavowal,  revocation,  or  de- 
nial by  the  King,  and  his  consequent  acquies- 
cence and  presumed  ratification  are  sufficient 
proof — in  the  absence  of  any  to  the  contrary — 
(subsequent  to  the  grant)  of  the  royal  assent 
to  the  exercise  of  his  prerogative  by  his  local 
governors. 

According  to  the  principle  here  established, 
the  King  of  Spain  must  be  considered  as  hav- 
ing acquiesced  in,  and  assented  to  the  grant  by 
the  Baron  de  Carondelet  to  Dubuque,  unless 
his  dissent  be  proved  by  the  defendant. 

In  United  States  v.  Arredondo,  6  Pet.  729, 
the  court  say:  ''It  is  an  universal  principle, 
that  when  power  or  jurisdiction  is  delegated  to 
any  public  officer  or  tribunal,  over  a  subject 
matter,  and  its  exercise  is  confided  to  his  or 
their  discretion,  the  acts  so  done  are  binding 
and  valid  as  to  the  subject  matter;  and  indi- 
vidual rights  will  not  be  disturbed  collaterally 
for  anything  done  in  the  exercise  of  that  dis- 
cretion, within  the  authority  and  power  con- 
ferred. The  only  questions  which  can  arise 
between  an  individual  claiming  a  right  under 
the  acts  done,  and  the  public  or  anyone  denying 
its  validity,  are  power  in  the  officer  and  fraud 
in  the  party.  All  other  questions  are  settled 
by  the  decision  made,  or  the  act  done  by  the 
tribunal  or  officer,  whether  executive,  legisla- 
tive, judicial  or  special,  unless  an  appeal  is  pro- 
vided for,  or  other  revision,  by  some  appellate 
or  supervisory  tribunal,  is  prescribed  by  law." 

This  court,  in  Strother  v.  Lucas,  12  Pet.  410, 
say:  "Where  the  act  of  an  officer,  to  pass  the 
title  to  land,  according  to  Spanish  law,  is  done 
contrary  to  the  written  order  of  the  King  pro- 
duced at  the  trial,  without  any  explanation,  it 
shall  be  presumed  that  the  power  has  not  been 
exceeded;  that  the  act  was  done  on  the  motive 
set  out  therein,  and  according  to  some  order 
known  to  the  King  and  his  officers,  though  not 
to  his  subjects;  and  courts  ought  to  require 
very  full  proof  that  he  had  transcended  his 
powers,  before  they  so  determine  it." 

n.  The  description  of  the  land  by  Dubuque, 
in  his  petition,  completely  fixed  its  locality,  and 
dispensed  with  the  necessity  of  a  survey. 

(The  argument  upon  this  point  is  omitted.) 

in.  The  assent  of  the  Baron  de  Carondelet  to 
the  petition  establishes  the  truth  of  its  state- 
ments, and  the  moment  he  assented,  the  sale  by 
the  Indians,  to  Dubuoue,  thereby  ceased  to  be 
a  link  in  the  chain  of  title. 
210*]  *IV.  Our  government  cannot  grant  or 
sell  land' which  does  not  belong  to  it. 

But  the  principal  part  of  the  argument  of  the 
counsel  for  the  plaintiff  in  error  was  directed 
to  show  that  Mr.  Gallatin  had  erred  in  the  re- 
port which  he  made  and  the  four  conclusions 
to  which  he  came,  which  have  been  already 
stated  in  this  report.  These  errors  were  said  to 
be  the  following: 

Mr.  Gallatin's  first  error.  The  language  near 
the  close  of  the  report — ^**Upon  the  whole,  this 
appears  to  have  been  a  mere  permission  to  work 
certain  distant  mines,  without  any  alienation 
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of,  or  intention  to  alienate  the  domain.  Suck 
permission  might  be  revoked  at  will;  and  how- 
it  came  to  be  considered  as  transferring  the 
fee  simple,  or  even  as  an  incipient  and  incom- 
plete title  to  the  fee  simple,  cannot  be  under- 
stood." 

Following  what  the  Secretary  had  already 
said  about  Todd's  report  ("The  governor  refera 
the  application  for  information  to  A.  Todd, 
who  had  the  monopoly  of  the  Indian  trade  on 
the  Mississippi.  A.  Todd  reports  that  no  ob- 
jection occurs  to  him,  if  the  governor  thinks  it 
convenient  to  grant  the  application,  provided 
that  Dubuque  shall  not  trade  with  the  Indians 
without  his  permission")  necessarily  impressed 
congressmen,  who  relied  on  Mr.  Gallatin's  re- 
port for  their  views  of  the  grant,  with  the  be- 
lief, not  only  that  the  claim  set  up  by  Dubuque 
and  Chouteau,  before  the  Commissioners,  was  a 
fraudulent  pretense  to  what  they  knew  they 
had  no  right  to,  but  also,  that  A.  Todd  recom- 
mended tne  granting  to  Dubuque  of  a  mere 
personal  permission  of  occupancy.  Mr.  Galla- 
tin professes  to  describe  the  grant;  yet  no  one 
from  his  description  could  even  suspect  that 
Todd  had  in  his  report  used  the  language,  "As 
to  the  land  for  which  he  asks,  nothing  occurs 
to  me  why  it  should  not  be  granted,  if  yon 
deem  it  advisable  to  do  so;  with  the  condition, 
nevertheless,  that  the  grantee  shall,"  etc. 

Here  we  find  a  most  material  variance  be- 
tween the  grant  itself  and  Mr.  Gallatin's  de- 
scription of  it.  Congress  did  really  cause  the 
land,  covered  by  the  grant,  to  be  sold;  hot  we 
here  see,  very  clearly,  that  Ck>ngress  passed  no 
judgment  against  the  validity  of  the  title  oa 
which  this  suit  is  based,  but  that  it  only  de- 
cided against  the  title  which  Mr.  Gallatin's 
violently  excited  prejudices  fancied  to  exist. 
If  a  man  had  been  indicted  for  the  larceny  of 
this  docimient,  and  it  was  as  much  misdescribed 
in  the  bill  of  indictment  as  it  is  in  this  report 
of  Mr.  Gallatin,  surely  no  court  would  hesitate 
to  decide,  on  objection  properly  made,  that  the 
grant  of  Dubuque,  represented  by  any  one  of 
the  translations  ever  made  of  it,  could  not  be 
given  in  evidence  in  support  of  the  indictment. 

Mr.  Gallatin's  second  error.  In  the  first  sen- 
tence of  his  report  *he  speaks  of  the  [*211 
claim  as  containing  upwards  of  140,000  acres 
of  land. 

Whatever  may  have  been  Mr.  Gallatin's 
opinion  of  his  knowledge  of  the  law  of  Span- 
ish grants,  it  is  now  very  certain  that  neither 
he,  nor  any  other  American  citizen,  understood 
the  subject  at  that  time.  But  we  must  suppose 
that  so  able  a  Secretary  of  the  Treasury  under- 
stood arithmetic.  Yet  he  so  exaggerated  the 
amoimt  embraced  by  this  claim  as  to  demon- 
strate, that  if  he  knew  how  to  calculate  quan- 
tities, he  was  so  prejudiced  against  the  claim 
that  he  was  unable,  in  this  particular  case,  to 
make  such  calculation.  Even  if  the  distance 
from  the  little  Makoketa  to  the  Mesquabysnen- 
que,  which  Dubuque  states  to  be  about  seven 
leagues  along  the  oank,  were  a  straiffht  line,  so 
as  to  give  a  front  of  exactly  seven  leagues,  so 
as  to  make  the  claim  embrace  exactly  twenty- 
one  leagues  of  superficies,  there  would  only  be 
125,060  acres.  But  as  in  fact  the  river  bank 
curves  there,  as  it  does  everywhere  else,  and 
curves  very  much — and  as  what  Dubuoue  calls 
about  seven  leagues  along  the  bank,  is  really 

Howard    !•• 


' 


1858 


Chouteau  v.  Molont. 


211 


less  than  seven,  though  upwards  of  six — the 
real  quantity  embraced  by  the  claim  is  a  little 
-over  97,000  acres.  Mr.  Gallatin  committed  an 
error  of  about  47,000  acres  in  fact.  But,  when 
he  made  his  report,  he  did  not  have  the  data 
by  which  accurately  to  calculate  the  number  of 
acres.  Yet  he  then  had  data  enough  to  show 
that  he  was  exaggerating,  at  least  to  the  extent 
of  14,960  acres. 

Mr.  Gallatin's  third  error.  He  contradicts 
himself  in  describing  the  sale  by  the  Indians  to 
Dubuque.  In  the  commencement  of  his  report, 
he  describes  it  as  a  purchase  "from  the  Indians, 
•of  an  extent  of  seven  leagues  front  on  the  Mis- 
sissippi, by  three  leagues  in  depth,  containing 
upwards  of  140,000  acres."  He  afterwards 
speaks  of  it  as  a  sale  of  the  "hill  and  contents 
of  the  land  (or  mine)  found  by  Peosta's  wife." 
He  afterwards  speaks  of  the  right  acquired  by 
Dubuque  as  a  "personal  permission  to  work 
the  lead  mines  as  long  as  he  should  remain." 

Mr.  Gallatin's  fourth  error.  Remark  No.  2 
of  the  report  involves  the  proposition,  that  con- 
cession and  patent  are  two  things  entirely  dis- 
tinct. And  at  the  same  time,  he  uses  such 
language  as  shows  he  considered  that  patent 
and  final  grant  were  synonymous,  and  that  a 
grant  was  not  final  imless  it  was  evidenced  by 
A  patent. 

(The  argument  upon  this  head,  and  also  that 
under  the  head  of  the  eighth  error,  are  omitted 
for  want  of  room,  as  they  were  both  very  elab- 
orate.) 

ai2»]  •Mr.  Gallatin's  fifth  error.  In  his  re- 
mark No.  3,  he  considers  a  survey  an  essential 
prerequisite  to  a  complete  grant.  But  we  have 
seen  that  many  decisions  of  this  court  have  es- 
tablished that  a  description  which  fixes  the 
boundaries,  dispenses  with  the  necessity  of  a 
survey. 

He  seems  to  have  had  a  confused  idea  that 
this  grant  to  Dubuque  was  vicious,  because  it 
was  not  made  in  accordance  with  the  regula- 
tions of  O'Reilly,  Gayoso,  or  Morales.  But  a 
▼erj  slight  examination  of  those  regulations 
would  have  shown  him  the  impossibility  of  sur- 
veying the  land  in  the  manner  there  required; 
as  in  the  wilderness  country  where  Dubuque 
made  his  settlement,  there  was  no  neighbor,  no 
syndic,  no  officer  of  any  description.  He  would 
then  have  seen  that  to  make  an  actual  survey, 
a  prerequisite  would  amount  to  denying  the 
power  to  the  Baron  de  Carondelet  to  grant  the 
land. 

Mr.  Gallatin's  sixth  error.  In  remark  No.  3, 
he  advances  the  proposition,  that  after  the 
grant  of  an  inchoate  title,  the  execution  of  the 
order  of  survey  was  the  only  prerequisite  to  the 
issuance  of  a  patent.  He  advances  this  aa  a 
universal  proposition.  But  in  the  great  major- 
ity of  cases  this  is  untrue.  Observe,  for  ex- 
ample, the  order  of  the  Governor-General  in  the 
inchoate  grant  to  Owen  Sullivan.  This  error  of 
the  Secretary  is  material;  for  it  shows  he  was 
extremely  ignorant  of  the  laws  he  usurped  the 
power  to  pass  judgment  on. 

Mr.  Gallatin's  seventh  error.  He  adopted  as 
a  fundamental  principle  of  Spanish  law,  to 
guide  his  decision,  the  erroneous  hypothesis 
that  all  grants,  whether  in  the  wild  Indian 
country  or  not,  must  completely  correspond 
with  the  forms  usually  observed  when  the  land 
granted  was  situated  in  the  settled  parts  of  tlie 
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province^  and  that  the  Governor -General  had 
no  power  to  grant  by  any  other  form. 

Mr.  Gallatin's  eighth  error.  In  remark  No. 
4,  he  considers  peaceable  possession  as  syn- 
onymous with  personal  permission  of  oc- 
cupancy, revocable  at  will. 

We  have  seen  that  the  four  translations  of 
the  grant  heretofore  made,  differed,  in  some 
respects  materially,  one  from  another.  The 
translation  averred  in  the  record  differs  from 
the  preceding  foiu*.  Those  four  all  agree  in 
rendering  the  word  "possession"  into  the  Eng- 
lish word  "possession,"  and  three  of  them  ren- 
der "paisible"  into  "peaceable,"  while  the  re- 
maining one  renders  it  into  "peaceful."  The 
main  difference  between  these  four  translations 
and  the  translation  averred  in  the  record  is, 
that  the  latter  represents  the  word  "paysibles 
possessiont"  by  English  words,  which  indicate 
ownership  enjoyed  free  from  adverse  claim. 

This  new  version  was  made  for  the  following 
reasons:  The  *French  phrase,  "paisible  [*21S 
possession,"  is  an  idiomatic  expression,  and  it 
would,  as  used  in  this  petition,  raise  directly  in 
the  mind  of  a  Frenchman  the  idea  of  an  owner- 
ship and  qtuet  enjoyment,  free  from  adverse 
claim,  without  any  reasoning  whatever  on  the 
subject.  It  was  attempted,  in  shaping  this  new 
translation,  not  only  to  raise  in  the  mind  of  the 
reader  the  same  ideas  which  were  raised  in  the 
mind  of  the  Baron  de  Carondelet,  when  he 
read  the  original,  but  to  raise  them  in  the 
same  direct  manner. 

The  most  usual  signification  of  the  French 
word  "possession"  is  enjoyment  of  a  thing  in 
the  character  of  its  owner.  In  the  same  way 
"possesseur"  most  usually  signifies  a  person 
enjoying  a  thing  as  its  owner.  In  the  French 
language  "le  possesseur"  is  the  person  who  has 
la  possession;  just  as  in  English,  "possessor" 
is  the  person  who  has  the  possession. 

On  the  part  of  the  defendant  in  error,  the 
points  were  thus  stated  by  Mr.  Wilson,  which 
were  sustained  also  by  Mr.  Smith: 

The  land  in  controversy  is  in  what  was  called 
the  Louisiana  territory  acquired  by  the  Treaty 
of  1803. 

The  United  States  extinguished  the  Indian 
title  to  it  by  the  Treaty  of  1832,  made  by  Gen- 
eral Scott  and  Governor  Reynolds.  See  Indian 
Treaties,  7  Stat,  at  Large,  374. 

The  sale  by  the  United  States,  to  the  defend- 
ant, was  imder  the  Act  of  Congress,  9  Stat, 
at  Large,  37. 

The  plaintiff  admits  that  defendant  holds  the 
land  by  patent  from  the  United  States. 

This  is  the  defendant's  title. 
•    It  is  manifest  from  the  plaintiff's  petition 
and  exhibits  that  he  has  no  title,  and, 

1st.  From  the  permit  from  the  Indians. 
They  did  not  and  could  not  sell  the  land,  and 
they  did  not  profess  to  do  so.  It  was  but  a 
permit  to  mine. 

2d.  From  the  permit  or  license  from  Caron- 
delet. This  permit  or  license  is  improperly 
translated  in  plaintiff's  petition.  The  words 
"paysibles  possessions"  and  "paysibles  posses- 
sures"  in  the  original,  which  should  be  translat- 
ed "peaceable  possession,"  are  rendered  in  the 
plaintifi^s  petition  "full  proprietorship." 

The  petition  of  Dubuque  is  again  improperly 
v^ranslated  in  the  plaintiff's  petition,  namely: 
what  should  be  rendered  "from  the  coast  above 
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the  little  river  Makoketa  to  the  coast  of  the 
Mabysenque,"  has  been  rendered  "from  the 
margin  oi  the  waters  of  the  Maquotais/'  etc. 

The  permit  from  Carondelet  was  a  mere  li- 
cense to  work  the  mines,  and  was  not  intended 
by  him  as  anything  more.  See  the  permit, 
and  also  the  construction  put  upon  it  by  Albert 
214*]  Gallatin,  *in  his  report  on  this  claim 
in  Senate  Document  No.  20,  Vol.  IL  28th 
Gong.  2d  sess. 

The  United  States  goyemment  took  possession 
of  this  land  immediately  after  the  Rock  Island 
Treaty.  See  the  letter  of  General  Macomb  in 
the  same  document,  p.  28. 

That  the  permit  from  Garondelet  was  a  mere 
license  to  work  the  mines,  is  evident  from  the 
fact  that  the  petition  of  ]>ubu^ue  is  in  the  pre- 
cise words  required  by  the  ordinances  of  Spain 
in  reference  to  petitions  for  working  the  mmes. 
See  Rockwell  on  mines,  p.  173,  sees.  2,  4. 
"No  mines  shall  be  worked  without  permission 
from  the  crown."  If  it  had  been  intended 
as  a  grant,  the  proces  verbal  and  order  of 
survey  would  have  been  issued. 

3d.  Carondelet  had  no  legal  authority  to 
make  such  a  ffrant,  or  to  devest  the  crown  of 
the  title  in  this  summary  manner,  because — 

(a.)  It  was  in  violation  of  the  regulations  of 
O'Reilly.  See  the  Ist,  2d,  3d,  and  12th  arti- 
cles, in  2  White's  Compilation,  228,  et  seq. 

(b.)  There  was  no  compliance  with  the  reg- 
ulations of  Morales.  See  those  regulations,  2 
White's  Compilation,  472,  477,  235. 

4th.  If  Carondelet  even  had  the  power  to 
make  a  grant  of  this  land,  and  if  the  paper  is 
more  than  a  license,  it  was  only  an  inchoate  and 
imperfect  title,  and  not  such  a  title  as  will  avail 
anything  in  a  court  of  law.  This  is  manifest 
from  the  numerous  decisions  of  this  court  on 
the  subject  of  Spanish  claims.  In  these  de- 
cisions four  great  principles  or  landmarks  are 
well  settled,  namely: 

First.  That  there  must  be  a  compliance 
with  the  ordinances  and  regulations  of  Spain, 
to  sever  the  land  from  the  public  domain.  2 
How.  372. 

Antoine  Soulard  was,  at  the  time,  and  both 
before  and  after,  Surveyor-General  of  Upper 
Louisiana.  See  Amer.  St.  Papers,  Vol.  V.  p. 
700.  Why  was  no  order  or  survey  issued  to 
him? 

Second.  In  order  to  constitute  a  valid  claim, 
there  must  be  clear  words  of  grant.  United 
States  V.  Percheman,  7  Pet.  81 ;  New  Orleans  v. 
The  United  States,  10  Pet.  727;  United  States 
V.  Arredondo,  6  Pet.  691;  United  States  v. 
King,  3  How.  773.  There  are  no  words  of 
grant  in  the  case,  and  no  compliance  with  the 
usual  and  necesfiary  forms. 

Third.  There  must  be  a  definite  description 
of  the  land  granted.  United  States  v.  Boisdor^, 
11  How.  02;  Chouteau  v.  Eckhart,  2  How. 
372.  The  description  in  this  case  is  indefinite 
and  uncertain. 

Conclusion.  If  it  should  be  decided  that  the 
papers  exhibited  by  the  plaintiff  exhibit  a  full 
215*]  and  perfect  title,  without  any  act  *of 
Congress  confirming  this  grant,  or  authorizing 
another  tribunal  to  confirm  it,  it  would  be  a 
reversal  of  all  principles  established  by  the 
previous  decisions  of  this  court  on  this  subject. 

Mr.  Gushing  (Attorney-General),  after  refer- 
ring to  the  action  of  tbe  Executive  and  Legii- 
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lative  Departments  of  the  government  upon  this 
subject,  laid  down  the  two  following  propo- 
sitions, namely: 

I.  That  the  political  power  of  the  govern- 
ment, to  which  this  court  conforms  its  judg- 
ment in  such  matters,  has  decided  a^inst  the 
validity  of  the  pretended  title  in  Dubuque. 

n.  That  the  decision  of  the  political  power 
of  the  government  was  a  rightful  one,  as  well 
on  the  true  tenor  of  the  alleged  grant,  as  upon 
the  collateral  facts  set  forth  in  the  printed 
record. 

(The  discussion  imder  the  first  head  and  also 
the  arguments  under  many  subdivisions  of  the 
second  head,  must  be  omitted  for  want  of  room.) 

n.  The  action  of  the  Executive  and  Legis- 
lative Departments  of  the  government,  in  re- 
fusing to  recognize  this  claim,  and  in  dispos- 
ing of  the  land  as  public  domain,  was  right; 
because  the  documents  produced  by  the  plam- 
tiff  do  not  show  a  perfect  and  complete  title, 
nor  a  full  property  and  ownership  in  Julien 
Dubuque. 

1.  The  cession  by  the  Indians,  the  petition 
to  the  Baron  de  (Carondelet,  and  the  Baron's 
concession  thereupon,  roust  all  be  taken  to- 
gether as  one  instrument,  because  they  are  aU 
connected  by  reference  in  the  writings  them- 
selves ;  and  so  they  serve  to  explain  each  other. 
United  States  v.  King,  How.  833. 

The  cession  by  the  Foxes  to  Dubuque  ap- 
pears on  the  face  of  the  instrument  to  be  a  mere 
personal  permission' to  occupy  and  work  at  the 
mine  discovered  by  the  woman  Peosta,  ''and 
in  case  he  shall  find  nothing  within  he  shall 
be  free  to  search  wherever  it  shall  seem  good 
to  him."  That  which  is  sold  is  the  contents  of 
the  mine  found  by  the  woman  Peosta,  with  the 
privilege  of  searching  elsewhere. 

There  is  no  quantity,  no  boundary,  no  estate 
of  inheritance,  no  location  of  land  except  the 
mine  found.  It  is  impossible  to  make  of  this 
any  conveyance  of  land.  It  is  a  personal  priv- 
ilege to  work  the  mine  found,  and  if  that 
should  prove  unproductive,  to  search  at  pleas- 
ure for  another  mine. 

Independently  of  the  question  as  to  what  is 
the  nature  of  the  Indian  document,  it  could  of 
course,  according  to  the  general  rules  estab- 
lished by  all  European  governments  in  America, 
not  convey  any  title  of  itself.  United  States  v. 
aafke,  0  Pet.  168. 

•2.  The  petition  to  Carondelet  alludes  [*S1« 
to  the  Indian  cession  and  Dubuque's  working 
of  the  mines,  and  asks  onlv  to  be  confirmed  in 
the  peaceable  possession  of  that  which  he  was 
in  possession  of  under  the  permission  of  the 
Foxes,  which  is  appended  to  the  petition.  No 
quality  or  duration  of  estate  other  than  that 
contained  in  the  Indian  permission,  is  asked 
for.  Sensible  of  this,  the  petitioner  in  this  cas» 
has  endeavored  to  eke  out  the  petition  bT  Im- 
terpolation,  and  to  supply  defects  by  parol  tes- 
timony, as  before  remarked. 

3.  In  (}arondelet'i  indorsement  of  the  petitkas 
there  is  no  order  of  survey,  none  of  the  usual 
words  of  a  patent  or  complete  title,  no  refer- 
ence to  the  authority  of  the  king,  no  grant  i» 
his  royal  name.  It  is  unlike  the  complete  UU^ 
usually  granted.  United  Statss  ▼.  King,  7 
How.  852. 

To  a  connplete  title,  to  a  full  property  fai  fe#> 
under  the  Spanish  law,  a  survey,  a  formal  is* 
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▼estiture  of  70ff«ie88i(m  by  the  proper  officer,  and 
a  title  thereupon  in  form,  were  indispensable. 
Until  then  the  title  was  but  incipient,  inchoate, 
equitable  only,  not  full  and  complete. 

An  example  of  a  complete  Spanish  grant  is 
given  in  the  case  .of  Menard's  Heirs  v.  Massey, 
8  How.  293,  314. 

The  difference  between  an  incomplete,  and  a 
full,  complete  title,  is  well  known.  To  the 
former  a  survey  is  not  a  prerequisite;  a  descrip- 
tion reasonable  to  a  common  intent,  which  may 
be  thereafter  perfected  by  a  survey,  is  suffi- 
cient. To  the  latter  a  survey  and  a  formal  title 
thereupon,  duly  made  and  duly  recorded,  are  in- 
dispensable. O'Hara  v.  United  States,  15  Pet. 
282,  283;  United  States  v.  Forbes,  15  Pet.  173, 
185;  Buyck  v.  United  States,  15  Pet.  215; 
United  States  ▼.  Miranda,  16  Pet.  159,  160; 
United  States  v.  Powers'  Heirs,  11  How.  677; 
Heirs  of  Vilemont  ▼.  United  States,  13  How. 
266;  2  White's  Recopilacion,  238,  arts.  15,  16. 

The  question  here  is  not  whether  Dubuque 
acquired  an  incipient  property,  an  equitable  ti- 
tle which  might  have  been  perfected  into  a 
complete  title,  by  a  survey  and  title  in  form 
thereupon,  but  whether  the  instrument,  pro- 
duced by  the  plaintiff,  is  of  itself  such  a  com- 
plete Spanish  grant  of  a  perfect  title  as  severed 
an  identical  tract  from  the  public  domain,  and 
conveyed  it  to  Dubuque,  so  tnat  nothing  passed 
to  the  United  States. 

Such  a  complete  conveyance,  such  a  perfect 
title,  the  plaintiff  has  alleged,  and  must  prove; 
such  only  can  sustain  his  action;  an  incipient 
interest,  a  mere  equity  will  not  do. 

To  devest  the  sovereign  of  his  public  domain 
and  convey  it  to  a  subject,  certainty,  identity, 
precise  locality  is  essential.  If  something  yet 
remains  to  be  done,  if  a  survey  be  yet  necessary 
to  ascertain  and  fix  the  identity  of  the  land,  the 
217*]  severance  is  not  *complete,  the  convey- 
ance is  not  perfect,  the  prince  is  not  denuded 
of  his  domain,  the  subject  is  not  completely  in- 
vested with  a  private  right;  the  prince  yet 
holds,  and  the  subject  must  look  to  the  prince 
to  do,  by  his  officers,  the  farther  acts  to  com- 
plete the  severance,  and  perfect  the  inchoate 
private  right  into  a  complete  title. 

As  in  our  own  system  land  titles  are  progres- 
sive from  an  incipient,  inchoate  right,  to  a  per- 
fect title  by  patent,  as  when  the  purchaser  at 
public  sale  has  paid  the  price  and  obtained  the 
certificate  thereof  of  the  receiver  and  register, 
or  when  the  pre-emptioner  has  proved  his  set- 
tlement, cultivation,  building  and  habitation, 
paid  the  price,  and  received  the  certificate  of 
the  register  and  receiver,  he  is  yet  invested  only 
with  an  inchoate  title,  and  must  obtain  thereon 
an  affirmance  of  his  right  and  a  patent  in  due 
form  from  the  General  Land  Office — so,  also, 
under  the  Spanish  dominion  of  Louisiana,  land 
titles  were  progressive  from  an  incipient,  incho- 
ate right,  from  a  petition  admitted  or  conceded, 
an  order  of  survey  to  fix  the  identity  of  the 
tract  of  land,  the  formal  delivery  of  possession 
thereof,  the  return  of  the  proces  verbal  and  fig- 
urative plat,  up  to  the  approval  thereof  by  the 
governor,  or  the  intendant -general,  and  the  is- 
sue of  the  title  in  form  thereupon. 

Upon  Dubuque's  petition  to  Carondelet  there 
was  no  order  of  survey,  no  survey,  no  sever- 
ance of  a  precise  quantity  by  defined  limits 
from  the  public  domain.  Being  only  a  permis- 
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sion  to  work  the  mines  which  he  had  opened, 
and  not  intended  as  a  grant  of  the  land  in  fee, 
the  preliminary  steps  necessary  to  obtain  such 
a  title  were  not  ordered  nor  taken. 

The  king,  the  government,  the  prince,  cannot 
be  disseised.  Therefore  a  formal  delivery  of 
possession  by  a  competent  officer  was  required 
by  the  law  of  Spain. 

Until  a  subject  has  acquired  a  legal  private 
right  to  the  land,  his  occupancy  is  not  a  dis- 
seisin of  the  prince;  the  occupant  is  tenant  at 
will,  his  occupancy  is  not  adverse  but  in  subor* 
dination  to  the  public  title  of  the  prince. 

7.  But  the  words  "granted  as  asked"  (conce- 
dido  come  se  solicita)  are  relied  upon. 

The  name  of  an  instnunent  does  not  change 
the  body  and  effect  of  the  writing,  ^no  more 
than  the  title  of  a  statute  can  change  the  pur- 
view and  body  of  the  enactment.  See  United 
States  V.  King,  7  How.  833. 

The  word  "granted,"  is  not  of  itself  suffi- 
cient to  make  a  complete  title  an  ownership  in 
fee.  It  may  include  a  mere  privilege  to  work 
the  mines,  or  a  tenancy  at  will,  or  an  estate  for 
a  term  of  years,  or  for  life,  or  an  estate  in  fee». 
just  as  the  words  with  which  it  is  connected 
will  authorize  according  to  the  *re-  [*218 
quirements  of  law.  "Granted,"  or  "grant,** 
has  no  such  technical  meaning  and  effect  as  ta 
convey  an  absolute  complete  title  in  fee.  It 
may  apply  to  a  personal  favor,  a  mere  privi- 
lege, to  any  thing  which  is  solicited. 

The  verbal  argument,  so  much  elaborated  by^ 
plaint! fi^s  counsel,  has  no  force. 

The  petition  prays  of  Carondelet  "accorder.'*" 
This  French  word  is  not  a  word  of  title.  It 
means  to  grant,  to  allow,  to  accord,  to  give,  to* 
concede,  as  "accorder  une  grftce,"  "accorder  sa 
fille  en  mariage."    Fleming  and  Tibbits,  sub  voc. 

The  indorsement  of  Carondelet  is,  "conce- 
dido;"  but  "concedido"  has  no  force  as  a  word" 
of  title.  It  is  to  give,  grant,  bestow,  a  loan  or 
gift,  or  to  grant  or  admit  a  proposition.  Salvft,. 
Die.  Castel.  sub  voc. 

Even  in  English  the  word  "granted"  has 
not  of  itself  any  intrinsic  efficiency  to  make  a. 
complete  title,  an  ownership  in  fee.  It  may  in- 
clude a  mere  privilege  to  work  the  mines;  or  a. 
tenancy  at  will,  or  an  estate  for  a  term  of  years, 
or  for  life,  or  an  estate  in  fee,  just  as  the  words 
with  which  it  is  connected  will  authorize,  ac- 
cording to  the  requirements  of  law.  "Granted" 
or  "grant,"  has  no  such  technical  or  all-suffi- 
cient meaning  and  effect  as  to  convey  an  abso- 
lute, complete  title  in  fee.  It  may  apply  to  a 
personal  favor,  a  mere  privilege,  to  anything 
which  is  solicited. 

In  the  seventh  section  of  the  Act  of  the  3d  of 
March,  1807  (2  Stat,  at  Large,  by  Little  &  B. 
441),  we  have  the  words,  "That  the  tracts  of 
land  thus  granted  by  the  Commissioners."  Here 
"granted"  is  applied  to  the  certificates  of  the 
Commissioners.  But  such  granting  by  the  com- 
missioners did  not  invest  the  party  to  whom 
such  a  grant  was  made  with  a  complete  title, 
but  the  land  was  to  be  surveyed  and  a  patent 
would  issue  thereupon  in  due  form  from  the^ 
General  Land  Office. 

So  when  Carondelet  indorsed  the  petition  of 
Dubuque,  even  if  it  had  contained  the  interpo- 
lated words,  "and  to  grant  him  the  full  pro- 
prietorship thereof,"  the  petition  and  indorse- 
ment, "granted  as  asked,"  would  have  amounted' 
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to  no  more  than  an  incipient,  imperfect  right, 
which  could  have  been  perfected  only  by  a  sur- 
vey officially  made  and  returned,  and  a  title 
in  form  issued  thereon  in  the  name  of  the  king. 

8.  The  great  question  in  the  case  is,  whether 
the  document,  on  which  the  plaintiff  relies,  is  a 
complete  legal  title  on  which  an  action  of  eject- 
ment can  be  sustained.  This  is  a  question,  first 
of  Spanish  law,  and  second  of  that  of  the  United 
States. 

O'Reilly,  under  whom  the  Spanish  power  in 
Louisiana,  after  the  cession  by  France  to  her 
was  secured  and  established,  made  regulations 
respecting  the  grant  of  lands  by  virtue  of  the 
219^*]  powers  *given  to  him  by  the  king. 
These  regulations  are  dated  at  New  Orleans, 
the  18th  of  February,  1770. 

The  12th  article  states  ''that  all  grants  shall 
be  made  in  the  name  of  the  king  by  the  Gov- 
ernor-General of  the  province."    2  White,  230. 

By  a  communication  of  the  Marquis  de 
Orimaldi  to  Unzaga,  the  successor  of  O'Reilly, 
of  the  24th  of  August,  1770  (2  White,  460),  in 
which  he  states  that  O'Reilly  had  recommended 
that  the  Governor  alone  should  be  authorized 
by  his  Majesty  to  make  grants,  and  that  orders 
should  be  given  in  conformity  with  the  instruc- 
tions drawn  up  and  printed  in  the  distribution 
of  the  royal  lands,  he  says:  "The  king 
having  examined  these  dispositions  and  prop- 
ositions of  the  said  lieutenant-general,  ap- 
proves them,  and  also  that  it  should  be  you  and 
your  successors  in  that  government  only  who 
are  to  have  the  right  to  distribute  (repartir)  the 
royal  lands,  conforming  in  all  points  as  long 
as  his  Majesty  does  not  otherwise  dispose,  to 
the  said  instruction,  the  date  of  which  is  Feb- 
ruary 18th,  of  this  present  year."  This,  be  it 
observed,  is  the  date  of  O'Reilly's  regulations. 

The  formula  observed  by  the  Spanish  gov- 
ernors, in  making  complete  grants,  always 
stated  that  they  were  made  in  the  name  of  the 
king,  and  in  virtue  of  the  authority  vested  in 
them  by  the  king. 

The  regulations  of  O'Reilly  were,  it  is  to  be 
observed,  to  be  the  land  law  of  Louisiana  until 
the  king  should  otherwise  dispose.  The  laws 
of  the  Indies  had  nothing  to  do  with  the  sub- 
ject. 

The  council  of  the  Indies  approved  of  the 
regulations  of  O'Reilly.  2  White,  463,  464. 
Unzaga  succeeded  O'Reilly;  Galvez  succeeded 
him,  1779;  Miro  succeeded  him,  1786;  Caron- 
delet,  him,  1791;  Gayoso,  him,  1796,  who  made 
new  regulations  in  1797.    2  White,  231. 

It  was  during  Gayoso's  administration  that 
the  granting  of  lands  was  taken  away  from  the 
governor  and  vested  in  the  intendant,  at  the  in- 
stigation of  Morales,  who  became  vested  with 
power,  and  issued  his  regulations  in  1799. 

The  regulations  of  O'Reilly,  approved  as  they 
were  by  the  king,  were  the  regulations  in  force 
at  the  time  of  the  alleged  grant  by  Carondelet 
to  Dubuque. 

The  reigulations  of  Hita,  made  long  after- 
wards, and  in  Florida,  have  nothing  to  [do]  with 
the  case. 

But  the  court  has  already  decided  that  an 
order  or  instrument,  like  that  in  the  present 
case,  "granted,"  etc.,  is  an  incomplete  title, 
and  not  a  perfect  grant. 

The  Act  of  1824,  with  respect  to  land  titles 
in  Missouri,  it  will  be  remembered,  applies,  and 
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gives  the  court  jurisdiction  only  in  the  cases  of 
incomplete  titles. 

*Under  this  Act  a  petition  was  filed  [*220 
by  John  Smith,  T.,  claiming  a  tract  of  land 
under  a  petition  to  Carondelet,  at  the  bottom  of 
which  were  these  words:  "New  Orleans,  10 
February,  1796,  Granted.  The  Baron  de  Ca- 
rondelet." 

The  court  acted  on  this  as  an  incomplete  title 
and  confirmed  it.  Smith  v.  United  States,  10 
Pet.  328. 

So  it  was  held  in  the  case  of  The  Florida 
Land  Cases.  By  the  Act  of  1828  (4  Stat,  at 
Large,  285),  these  claims  were  to  be  adjudicated 
according  to  the  forms,  rules,  regulations,  con- 
ditions, restrictions  and  limitations  prescribed 
to  the  District  Judge,  for  claimants  in  the  State 
of  Missouri,  by  the  Act  of  26th  May,  1824.  The 
Florida  courts  had,  therefore,  only  jurisdiction 
in  the  cases  of  incomplete  titles.  In  the  case 
of  The  United  States  v.  Wiggins,  the  alleged 
grant  by  Governor  Estrada  was:  "The  tract 
which  the  interested  party  solicits  is  granted  to 
her,  without  prejudice  to  a  third  party,  etc." 
The  court  took  jurisdiction  of  this  as  an  incom- 
plete grant,  but  dismissed  the  petition  on  the 
merits.    14  Pet.  345. 

These  cases  show  that  the  word  "granted** 
does  not  make  a  complete  title,  and  is  not  used 
exclusively  in  relation  to  complete  titles  to  land. 

The  title  is  complete  or  incomplete  according 
to  the  body  of  the  writings,  whether  the  word 
"granted"  be  or  be  not  used. 

The  document  relied  upon  by  the  plaintiff 
bears  no  resemblance  to  a  Spanish  complete 
title,  made  in  pursuance  of  the  regulations  of 
O'Reilly,  approved  and  ordained  by  the  King 
as  irrevocable,  except  by  his  own  order.  See 
the  letter  of  the  Marquis  of  Grimaldi  to  Unzaga, 
of  24th  August,  1770;  2  White's  Recopilacion, 
p.  460. 

It  was  only  a  permit  to  Dubuque  to  work  the 
mines,  that  he  might  avoid  a  violation  of  the 
law  of  Spain,  which  ordained  that  no  mine 
shall  be  worked  without  permission  from  the 
crown.  Rockwell  on  Spanish  Mines,  pp.  170, 
173,  ch.  5. 

Being  but  a  concession  to  Julien  Dubuoue  to 
work  the  mines,  it  was  revocable  at  will,  and 
died  with  him  if  not  previously  revoked. 

Had  Carondelet  intended  to  grant  a  title  ta 
fee  to  such  a  body  of  land  and  the  mines,  be 
would  not  have  neglected  his  duty  so  far  as  not 
even  to  have  preserved  the  evidence  thereof  ia 
the  public  archives.  Neither  would  Dubuque 
have  neglected  the  matter  so  important  to  the 
security  of  sueh  an  estate.  But  viewing  the  in- 
strument as  personal  permit  to  work  the  mines, 
the  conduct  of  Carondelet  and  Dubuque  is 
consistent  with  the  law. 

Mr.  Justice  Wayne  delivered  the  opinion  of 
the  court: 

It  is  necessary  to  make  a  statement  of  the 
facts  of  the  case  *from  the  pleadings,  [*221 
in  order  that  the  opinion  which  we  shaU  giw 
may  be  fully  understood. 

It  is  a  suit  for  the  recovery  of  land,  but  not 
according  to  the  form  of  the  proceedings  in 
ejectment.  It  is  a  petition  according  to  the 
course  of  pleading  allowed  in  the  courts  of 
Towa  (which  has  been  adopted  by  the  District 
Court  of  the  United  States),  setting  forth  in 
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detail   the    facts    upon    which    the   petitioner 
claims  the  ownership  of  the  land. 

The  petitioner,  Henry  Chouteau,  states  that 
be  is  the  owner  of  several  tracts  of  land,  and  that 
they  are  wrongfully  withheld  from  him  by  the 
defendant,  Patrick  Molony.  It  is  admitted  that 
Molony  purchased  the  lands  from  the  United 
States,  and  that  he  has  a  patent  for  them.  But 
the  validity  of  the  patent  is  denied,  upon  the 
ground  that  the  land  had  been  granted  to 
Julien  Dubuque  by  the  authorities  of  Spain, 
before  Louisiana  had  been  transferred  by  France 
to  the  United  States. 

Dubuque's  claim  is  said,  by  the  petitioner,  to 
be  a  purchase  from  the  Fox  Indians  of  a  large 
tract  of  land  situated  in  what  is  now  the  Du- 
buque Land  District. 

It  is  described  as  bordering  on  the  Mississippi 
River,  extending  from  the  Little  Makoketa 
River  to  the  mouth  of  the  Mesquabysnenque 
Creek,  now  called  T6te  des  Morts.  The  pur- 
chase, it  is  said,  was  made  at  Prairie  du  Chien, 
from  the  chiefs  of  the  Fox  Indians,  onthe22d 
September,  1788.  In  proof  of  it,  an  instrument 
in  writing,  in  French,  is  produced,  with  a  trans- 
lation into  English. 

It  is  further  stated  that  Dubuque  paid  the 
Indians  for  the  lands  in  goods  when  the  writ- 
ing was  executed.  The  petitioner  than  states, 
that  the  chiefs  of  the  Fox  Indians,  a  few  days 
afterwards,  assented  to  the  erection  of  monu- 
ments, and  that  they  were  erected  at  the  mouths 
of  the  rivers  just  mentioned,  as  evidence  of  the 
tipper  and  lower  boimdaries  of  the  tract  of  land. 

It  is  also  said  that  Dubuque  occupied  the 
land  from  the  time  it  was  sold  to  him;  that  he 
made  improvements  on  it,  cleared  an  extensive 
farm,  constructed  upon  it  houses  and  a  horse- 
mill;  that  he  cultivated  the  farm  and  dug  lead 
ore  from  the  land,  which  he  smelted  in  a  fur- 
nace constructed  for  that  purpose.  This  land 
was  in  the  Spanish  Province  of  Louisiana; 
Dubuque  resided  on  this  land,  from  1788  to  his 
death  in  1810.  Upon  his  first  settlement  there, 
he  employed  ten  white  men  as  laborers,  who 
removed  from  Prairie  du  Chien  to  enter  his 
service ;  that  the  white  inhabitants  who  resided 
on  the  land  were  almost  entirely  persons  who 
had  been  inhabitants  of  Prairie  du  Chien  be- 
fore Dubuque  made  his  settlement,  and  that 
other  persons  from  that  town  entered  into  his 
service  in  the  interval  between  the  date  of  his 
contract  with  the  Indians  and  the  time  when 
222*]  he  applied  *to  the  Governor  of  Louisi- 
ana, the  Baron  de  Carondelet,  for  the  confirma- 
tion of  the  sale  of  the  Indians  to  him.  It  alio 
appears  that  Dubuque,  from  the  time  he  made 
his  settlement  until  the  Province  of  Louisiana 
was  transferred  to  the  United  States,  did  not 
permit  anyone  to  carry  on  business  on  the  land 
withoiit  having  first  obtained  his  consent,  and 
that  he  drove  forcibly  from  it  a  person  named 
Gufirien,  who  came  there  with  goods  to  trade. 

It  seems,  too,  that  Dubuque  was  a  man  of 
enterprise:  that,  during  his  residence  upon  this 
land,  he  exercised  great  influence  over  the  In- 
<iians  on  both  sides  of  the  Mississippi  River; 
and  that  the  Winnebagoes  on  the  east  of  it,  and 
the  Foxes  on  the  west  of  it,  were  in  the  habit 
of  consulting  with  him  upon  their  more  im- 
portant concerns. 

It  will  be  remembered  that  Dubuque's  settle- 
Bent  on  the  land  began  with  the  date  of  hia 
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bargain  with  the  Fox  Indians,  which  was  the 
22d  of  September,  1788.  Eight  years  afterwards, 
or  to  be  precise,  on  the  22d  of  October,  1796, 
Dubuque  presented  to  the  Baron  de  Carondelet, 
at  the  City  of  New  Orleans,  his  petition  for  a 
grant  to  him  of  the  land  which  he  alleges  he 
bought  from  the  Fox  Indians,  by  his  contract 
with  them  of  the  22d  of  September,  1788,  and 
their  subsequent  assent  to  the  erection  of  the 
monuments  upon  the  Makoketa  and  T6te  des 
Morts,  as  designations  of  the  boundary  of  the 
land  on  the  Mississippi  River.  The  governor 
referred  his  petition  to  Andrew  Todd,  an  In- 
dian trader,  who  had  received  a  license  for  the 
monopoly  of  that  trade,  for  Todd  to  give  to 
him  information  ^f  the  nature  of  Dubuque's 
demand.  Todd  replied,  that  he  had  acted  up- 
on the  reference  of  the  memorial,  saying,  that 
as  to  the  land  for  which  he  asked,  nothing  oc- 
curred to  him  why  it  should  not  be  sranted,  if 
you  deem  it  advisable  to  do  so;  with  the  con- 
dition, nevertheless,  that  Dubuque  should  ob- 
serve his  Majesty's  provisions  relating  to  the 
trade  with  the  Indians,  and  that  he  should  be 
absolutely  prohibited  from  doing  so  unless  he 
shall  have  Todd's  consent  in  writing. 

Upon  this  answer  of  Todd,  Governor  Caron- 
delet makes  this  order:  Granted  as  asked,  imder 
the  restrictions  expressed  in  the  information 
given  by  the  merchant,  Andrew  Todd. 

The  contract  the  Indians,  Dubuque's  peti- 
tion to  the  governor,  the  reference  of  it  to  Todd^ 
Todd's  return  of  it  with  his  written  opinion, 
and  the  governor's  final  order,  are  here  annexed. 

The  exhibit  referred  to  in  the  petition,  and 
filed  therewith,  and  marked  A,  is  in  the  words 
and  figures  following,  to  wit: 

Exhibit  A. — Conveyance  from  Foxes  to  Dubuque. 

Copie  de  conseil  tenu  par  Messrs.  les  Renards, 
c'est  £1  dire,  le  *chefetle  brave  de  cinque  [*2  2 3 
villages  avec  I'approbation  du  rests  de  leur  gens, 
expliqu6  par  Mr.  Quinantotaye,  depute  par 
eux,  en  leur  presence  et  en  la  notre,  nous  sous- 
sign^s  scvaior,  que  les  Renards  permette  & 
JiSien  Dubuc,  appell6  par  eux  la  petit  nuit,  de 
travailler  k  la  mine  jusqu'ft  qui  lui  plaira,  des 
s'en  retirer  sans  lui  specifier  aucim  terme;  de 
plus,  qu'il  lui  vende  et  abandonne  tout  la  c0t6 
et  contenu  de  la  mine  trouve  parle  f  emme  Peosta, 
que  sans  qu'aucims  blanc  ni  sauvages,  ni  puis- 
sent  pretendre  sans  le  consentment  du  Sr.  Julien 
Dubuc;  et  si  en  cas  ne  trouve  rien  dedans,  il 
sera  metre  de  cherche  oH  bon  lui  semblera,  et 
de  travailler  tranquillement,  sans  q'aux  qu'un 
ne  puisse  le  nuire,  ni  portez  aucime  prejudice 
dans  ses  traveaux;  ainsi  nous,  chef  et  brave, 
par  la  voie  de  tons  nos  villages,  noussommes 
convenu  avec  Julien  Dubuque,  lui  vendant  et 
livrant  de  ce  jour  d'hui  comme  il  est  mentonne6 
ci-dessus,  en  presence  de  Francois  qui  nous  at- 
tende,  qui  sont  les  temoins  de  cette  pidce,  k  la 
Prairie  du  Chien,  en  plein  conseil  le  22  7br^ 
1788.  Blondeau, 

sa 
Ala  X  Austin, 
marque, 
sa  Autaque. 

Bazil  X  Teren,  temoin, 
marque, 
marque 
Blondeau  X  de  Quimean, 

tobague. 
Joseph  Fontingny,  temoin. 
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The  exlilbit  referred  to  in  the  petition,  and 
filed  therewith,  and  marked  B,  is  in  the  words 
and  figures  following,  to  wit: 

Exhibit  B. — ^A  translation  of  A. 

Copy  of  the  council  held  by  the  Foxes,  that 
is  to  say,  of  the  branch  of  five  villages,  with 
the  approbation  of  the  rest  of  their  people,  ex- 
plained by  Mr.  Quinantotaye,  deputed  by  them 
in  their  presence,  and  in  the  presence  of  us, 
the  undersigned,  that  is  to  say,  the  Foxes  per- 
mit Mr.  Julien  Dubuque,  called  by  them  the 
Little  Cloud,  to  work  at  the  mine  as  long  as  he 
shall  please,  and  to  withdraw  from  it,  without 
specifying  any  term  to  him;  moreover,  that 
they  sell  and  abandon  to  him  all  the  coast  and 
the  contents  of  the  mine  discovered  by  the 
wile  of  Peosta,  so  that  no  white  man  or  Indian 
shall  make  any  pretension  to  it  without  the  con- 
sent of  Mr.  Julien  Dubuque;  and  in  case  he 
shall  find  nothing  within,  he  shall  be  free  to 
search  wherever  he  may  think  proper  to  do  so, 
and  to  work  peaceably  without  any  one  hurt- 
ing him,  or  doing  him  any  prejudice  in  his 
224*]  labors.  *Thus  we,  chief  and  braves, 
by  the  voice  of  all  our  villages,  have  agreed 
with  Julien  Dubuque,  selling  and  delivering  to 
him  this  day,  as  above  mentioned,  in  presence 
of  the  Frenchmen  who  attend  us,  who  are  wit- 
nesses to  this  writing. 

At  the  Prairie  du  Ghien,  in  full  council,  the 
22d  of  September,  1788. 

Blondeau, 

Ala  Austin,  hit  x  mark, 

Autaque. 

Badl    Teren,   his    x    mark, 
marque 

Blondeau    de    x    Quimeau, 
tobague. 

Joseph  Fontigny. 

The  exhibit  referred  to  in  the' petition,  and 
filed  therewith,  and  marked  H  H.,  is  in  the 
words  and  figures  following,  to  wit: 

Exhibit  H.  H— Petition  of  Dubuc  to  Caron- 

delet,  etc. 

A  son  excellence  le  Baron  de  Garondelais: 
Le  tres  humble  suplyent  de  votres  excellence, 
nomm6  Julien  Dubuque,  aiant  faites  une  ab- 
bitation  sur  les  frontier  de  votres  gouveme- 
ments,  au  millieux  de  peuples  sauvages,  qu'il 
sont  les  abiteurs  du  pays  a  achet6e  une  partye 
de  terre  de  oes  indients  avec  les  mines  qu'il 
quontient,  et  par  sa  parsaverances  asurmonter 
tons  les  optacles  tons  contenzes  que  densgeren- 
ses  est  parvenue  approi  bien  de  travences  ft  6tre 
paysibles  ppssesseures  d*unes  partye  de  terre  sur 
la  rives  occidentalle  du  Mississypi,  &  quil  il  a 
donn6e  le  nom  de  mines  d'Espagnes,  en  memoir 
du  ffouvemements  aqui  il  appartenais.  Comme 
le  lieux  de  Tabitation  n'est  qu'im  point,  et  les 
diferentes  mines  qu'il  travalles  sont  et  parts  et 
ft  plus  de  trois  lieux  de  distences  les  unes  des 
autres,  le  trte  humbles  supplyant  prit  votres 
excellences  de  vouilloir  bient  lui  accorder  la 
pavsibles  possessions  des  mines  et  det  terres, 
qui  ai  ft  dire,  depuis  les  cautes  d'eau  aux  de  la 

Setites  rivier  Maquanquitois  jusque  au  quantes 
e  Mesquabysnanques,  ce  qu'il  formes  environt 
sept  lieux  sur  la  rives  occidentalle  du  Missis- 
sippye,  sur  trois  lieux  de  profondeure,  que  le 
trte  humbles  supliant  anzes  esperer  que  vos 
bont^  vousdrats  bien  lui  accorder  sa  demandes 
et  prit  settes  m6me  bonti  qu'il  fait  le  bonneur  de 
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tons  de  sugaits,  de  me  pardonner  mon  stiHe,  ei 
de  vousloir  bient  aprouver  la  pure  simplicity 
de  mon  coeur  au  defaux  de  mon  elloquenoea. 
Je  prie  de  del  de  tons  mon  pouvior  possibles 
qu'il  vous  conserves  et  qu'il  vous  combless  d» 
tous  ses  bienfait;  et  je  suit  et  serez  toutes  ma 
vie,  de  votres  excellences  le  trds  humbles  et 
tr^  auxbeissents,  et  trds  soumis  servitteur. 

J.  Dubuque. 

•Order  to  Todd.  (•«a5 

Nueva  Orleans,  22  de  October  de  1706. 
Informe   el   comerciante   Dn.   Andrea    Todd, 
sobre  la  naturaleza  de  esta  demanda: 

£1  Baron  de  Carondelet. 

Information  of  Todd. 

S'or  Gob'or:  Gompliendo  con  el  8ui>erior 
decreto  de  V.  S.  en  que  me  manda  infonnar 
sobre  la  solicitud  del  individuo  interesado  en 
el  antecendente  memorial,  debo  dedr,  que  en 
quanto  &  la  tierra  que  pide,  nada  se  me  ofreoe, 
en  que  V.  S.  se  la  conceda,  si  lo  halla  por  con* 
veniente,  con  la  condicion  sin  embargo  de  ob- 
servant el  concesionario  lo  prevenido  por  S.  M. 
acerca  de  la  treta  con  los  Indios,  y  que  esta  sc 
le  prohibira  absolutamente  ft  menos  que  notenga 
mi  consentimiento  por  escrito. 

Ka.  Orleans,  29  de  Octubre  de  1796. 

Andres  Todd. 

Order  of  Carondelet  to  Dubuc. 

Kueva  Orleans,  de  Noviembre  de  1796. 
Goncedido  como  se  solicita  baxo  laa  reatrie- 
clones   que  el  comerciante   Dn.  Andres   TodA 
expresa  en  su  informe. 

El  Baron  de  Oaronddei. 

Certificate  that  H  H  is  a  true  copy  of  the  or- 
iginal paper  withdrawn  by  plaintiff  by  leate 
of  court. 

The  foregoing  two  pages  have  been  prepared 
by  me  in  pursuance  of  an  order  of  court  to  that 
effect,  and  is  a  true  copy  of  Dubuque's  peti- 
tion, the  interlocutory  orders  of  the  Baron  da 
Carondelet  and  Andrew  Todd,  and  the  final 
order  of  the  Baron  de  Carondelet. 

Witness  my  hand,  this  9th  January,  1852. 

T.  S.  Parvin,  aerk. 

The  exhibit  referred  to  in  the  petition*  and 
filed  therewith,  and  marked  C,  is  in  the  figursa 
and  words  following,  to  witi 

Translation  of  H  H. 

To  his  excellencv,  the  Baron  de  Carondelet: 
Your  excellency's  very  humble  petitioner^ 
named  Julien  Dubuque,  having  made  a  settle- 
ment on  the  frontiers  of  your  government,  la 
the  midst  of  the  Indian  nations,  who  are  tha 
inhabitants  of  the  coimtry,  has  bought  a  tract 
of  land  from  these  Indians,  with  the  minea  it 
contains,  and  by  his  perseverance  has  surmount- 
ed all  the  obstacles,  as  expensive  as  they  were 
dangerous,  and  after  many  voyages,  has  rnit 
to  be  the  peaceable  possessor  or  a  tract  of  land 
on  the  western  bajik  of  the  Mississippi,  to 
which  [tract]  he  has  given  the  name  of  the 
'"Mines  of  Spain,"  in  memorr  of  the  [*226 
government  to  which  he  belonged.  Ais  tW 
place  of  settlement  is  but  a  pmnt,  and  tbr 
different  mines  which  he  works  are  apart, 
at  a  distance  of  more  than  three  leagues  fi 
each  other  the  veiy  humble  petiUoiier 
vour  Excellency  to  have  the  goodness  to  _ 
him   the  quiet   enjoyment  M  the  mines 
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lands,  that  it  to  saj,  from  the  margin  of  the 
waters  of  the  little  river  Maquanquitois  to  the 
margin  of  the  Mesquabysnonques,  which  forms 
about  seven  leagues  on  the  west  bank  of  the 
Mississippi,  by  three  leagues  in  depth,  and  to 
grajit  him  the  full  proprietorship  ^  thereof, 
which  the  very  humble  petitioner  ventures  to 
hope  that  your  goodness  will  be  pleased  to 
grant  him  his  request.  I  beseech  that  same 
goodness  which  makes  the  happiness  of  so 
many  subjects,  to  pardon  me  my  style,  and  be 

g leased  to  accept  the  pure  simplicity  of  my 
eart  in  default  of  my  eloquence.  I  pray 
Heaven,  with  all  my  power,  that  it  preserve 
you,  and  that  it  load  you  with  all  its  benefits; 
and  I  am  and  shall  be  all  my  life,  your  Excel- 
lency's very  humble,  and  very  obedient,  and 
very  submissive  servant.  J.  Dubuque. 

New  Orleans,  October  22,   1796. 
Let  information  be  given  by  the  merchant, 
Don  Andrew  Todd,  on  the  nature  of  this  de- 
mand. The  Baron  de  Carondelet. 

Sefior  Governor:  In  compliance  with  your 
superior  order,  in  which  you  command  me  to 
give  information  on  the  solicitation  of  the  in- 
dividual interested  in  the  foregoing  memorial. 
I  have  to  say,  that  as  to  the  land  for  which  he 
asks,  nothing  occurs  to  me  why  it  should  not  be 
granted,  if  you  deem  it  advisable  to  do  so; 
with  the  condition,  nevertheless,  that  the 
grantee  shall  observe  the  provisions  of  his 
Majesty  relating  to  the  trade  with  the  In- 
dians; and  that  this  be  absolutely  prohibited  to 
him,  unless  he  shall  have  my  consent  in  writ- 
ing. Andrew  Todd. 

New  Orleans,  October  29,  1796. 

New  Orleans,  November  10,  1796. 
Granted  as  asked,  imder  the  restrictions  ex- 
pressed in  the  information  given  by  the  mer- 
chant, Don  Andrew  Todd. 

The  Baron  de  Carondelet. 

The  defendant  in  this  suit  demurred,  and  for 
causes  of  demurrer  says: 

1.  Admitting  all  the  facts  of  the  petition  to 
be  true,  the  plaintiff  is  not  entitled  to  recover 
227*]  *2.  As  it  appears  by  the  exhibits  to 
the  petition  that  the  plaintiff  claims  under  an 
unconfirmed  Spanish  title,  he  has  no  standing 
in  a  court  of  law. 

3.  That  it  appears,  from  the  plaintiff's  own 
showing,  that  he  rests  his  title  upon  an  incom- 
plete Spanish  grant,  and  that  the  defendant  is 
m  possession  under  a  complete  title  from  the 
United  States. 

It  appears,  then,  that  the  petitioner  claims 
tinder  the  Indian  instrument  of  writing,  termed 
by  him  a  sale,  and  in  virtue  of  a  confirmation 
of  it  into  a  grant  by  the  Governor  of  Louisiana, 
the  Baron  de  Carondelet,  dated  the  10th  No- 
vember, 1796.  We  shall  consider  the  case,  as 
it  was  argued  by  all  of  the  counsel,  as  present- 
ing but  one  question. 

Was  the  grant  which  the  Baron  de  Caron- 
delet made  to  Julien  Dubuque,  a  complete 
title,  making  the  land  private  property,  and 
therefore  excepted  from  what  was  conveyed  to 
the  United  States  by  the  Treaty  of  Paris  of 
the  30th  April,  1803? 

Cor  inquiry  begins  with  the  examination  of 

1-— ••Peaceable  powiesslon"  Is  the  proper  trans- 
tatfoo  of  the  original. 
14  Ii.  ed. 


that  paper  introduced  by  the  petitioner  as  the 
Indian  contract  of  sale  to  Dubuque. 

After  reciting  that  the  paper  is  a  copy  of  the 
council  held  by  the  Foxes  and  the  braves  of 
the  five  villages,  with  the  approbation  of  the 
rest  of  their  people,  these  words  are  foimd  in 
that  paper:  'The  Foxes  permit  Mr.  Julien 
Dubuque,  called  by  them  the  Little  Cloud,  to 
work  at  the  mine  as  long  he  shall  please,  and 
to  withdraw  from  it  without  specifying  any 
time  to  him;  moreover,  that  they  sell  and 
abandon  to  him  all  of  the  coast  or  hills  and 
contents  of  the  mine  discovered  by  the  wife  of 
Peosta,  so  that  no  white  man  or  Indian  shall 
make  any  pretension  to  it  without  the  consent 
of  Mr.  Julien  Dubuque;  and  in  case  he  shall 
find  nothing  within,  ne  shall  be  free  to  search 
wherever  he  may  think  proper  to  do  so,  and 
to  work  peacably,  without  anyone  hurtins 
him  or  doing  any  prejudice  in  his  labors.*^ 
From  these  terms  it  is  plain  that  Dubuque 
was  treatin|[  with  the  Indian  council  for  a 
mine,  the  mine  of  Peosta,  with  all  the  coast 
or  hill,  and  the  contente  of  that  mine,  with  the 
privilege  to  open  other  mines,  protected  in  do- 
ing so  from  all  interferences  in  the  event  that 
he  should  not  find  ore  in  the  Peosta  mine.  The 
words,  that  they  sell  and  abandon  to  him  all  the 
coast  and  the  contents  of  the  mine  discovered 
by  the  wife  of  Peosta,  are  the  only  words  from 
which  it  can  be  implied  that  they  were  selling 
land.  Admitting  that  they  do  so,  the  words, 
''all  the  coast"  of  the  mine  of  Peosta  cannot 
be  enlar^d  to  mean  more  than  the  land  which 
covered  its  ramifications  and  the  land  contig- 
uous to  them,  which  was  necessary  for  the  op- 
erations of  the  miners  and  for  their  support. 
We  say  so  because  such  were  *the  allow-  [*228 
ances  under  the  mining  ordinances  of  Spain. 
We  shall  see  hereafter  how  that  was  deter- 
mined by  the  Spanish  ordinances  regulating 
the  mines.  But  to  make  it  more  certain  that 
the  Indians  meant  to  sell  a  mine,  and  that  Du- 
buque was  bargaining  for  a  mine,  the  contract 
of  sale  conveying  it  to  him,  with  the  extended 
privilege  to  open  other  mines  if  that  bought 
should  turn  out  to  be  deficient  in  ore,  the  coun- 
cil concluded  their  paper  thus:  "We,  the  chiefs 
and  braves,  by  the  voice  of  all  of  our  villages, 
have  agreed  with  Julien  Dubuaue,  selling  and 
delivering  to  him  this  day,  as  above  mentioned, 
in  the  presence  of  the  Frenchmen  who  attend  us, 
who  are  witnesses  of  this  writing."  There  are 
no  wordft  in  this  paper,  except  the  words  "all 
the  coast"  of  the  mine  of  Peosta,  conveying 
any  other  land,  either  as  to  locality,  quantity, 
or  boundary.  When  it  is  remembered,  too, 
that  this  paper  or  contract  was  written  by 
Frenchmen,  and  that  one  of  them  explained  to 
tlie  Indians  what  it  meant  or  what  the  paper 
contained,  and  that  it  was  witnessed  by  other 
Frenchmen,  some  of  whom  could  read  and 
write,  it  is  hard  for  us  to  suppose  that  they 
meant  by  it  to  convey  to  Dubuque  the  large 
tract  of  land  which  he  afterwards  claimed,  or 
that  they  did  not  honestly,  fairly  and  fully 
write  only  that  which  the  Indians  meant  to  do. 
At  all  events,  if  the  words  of  the  paper  are 
doubtful  as  to  what  the  Indians  meant  to  sell, 
as  the  copy  of  the  council  is  written  in  a  lan- 
guage which  they  could  neither  read  nor  fully 
imderstand,  it  will  be  but  right  to  hold  it  as  an 
uncertainty,  and  not  to  permit  their  bargainee, 
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Dubuque,  or  his  alienees,  to  give  it  a  fixed 
meaning  in  their  own  favor. 

But  let  it  be  admitted  that  the  words  of  the 
copy  of  this  Indian  council  are  obscure  and 
ambiguous,  so  as  to  express  its  meaning  imper- 
fectly, and  that  a  resort  may  be  made  to  exte- 
rior circumstances  connected  with  the  transac- 
tion to  ascertain  its  intention.  There  are  no 
such  proofs  in  the  case — ^nothing  of  the  kind 
to  guide  us  to  a  different  conclusion  than  that 
which  the  paper  expresses.  Dubuque,  the  in- 
terested party,  is  made  to  say,  in  the  plaintiff's 
petition,  that  a  few  days  after  the  Indian  sale 
was  executed,  the  chief,  in  the  presence  of  Du- 
buque, assented  to  the  erection  of  monuments 
at  the  mouth  of  the  Little  Makoketa,  and  at 
the  mouth  of  the  TGte  dos  Morts,  as  evidence 
that  the  former  was  the  upper,  and  the  latter 
the  lower  end  of  the  Mississippi  boimdary  line 
of  the  large  tract,  and  that  the  monuments 
were  actually  erected.  With  the  exception  of 
the  erected  monuments,  the  same  is  repeated  in 
Dubuque's  memorial  to  Governor  Carondelet 
for  a  grant;  but  with  this  remarkable  addition 
for  the  first  time,  that  the  tract  from  the  points 
mentioned  on  the  river  was  to  a  depth  of  three 
leagues.  This  depth  is  not  in  the  copy  of  the 
220*1  Indian  council.  It  was  not  *stipulated 
for  by  Dubuque,  nor  in  any  way  mentioned  by 
or  to  the  chiefs  when  they  assented  to  the  erec- 
tion of  monuments.  It  will  be  seen  at  once 
that  it  was  necessary  for  him  to  give  depth  to 
the  tract  when  he  applied  to  the  governor  for  a 
grant,  in  order  to  give  certainty  to  his  previous 
declaration  that  he  had  bought  the  land  from 
the  Indians.  Without  having  a  given  depth, 
the  tract  could  not  have  been  surveyed  as  to 
quantity  or  boimdaries.  On  that  account  it 
would,  imder  the  Spanish  law,  as  well  as  our 
own,  have  been  void  for  its  uncertainty.  In- 
deed, we  cannot  think  otherwise  than  that  the 
statement  in  the  petition  in  this  case  is  contra- 
dictory to  Dubuque's  petition  for  a  grant  of  the 
land,  and  that  the  first  must  be  taken  as  the 
fullest  extent  of  any  arrangement  between  Du- 
buque and  the  Indians  subsequent  to  their 
sale  to  him  of  the  Peosta  mine,  with  a  privilege 
to  search  elsewhere  if  that  mine  should  fail. 
The  erection  of  monuments  within  certain  dis- 
tances upon  the  river  was  consistent  with  the 
privilege  to  search  for  other  mines.  In  the 
absence  of  all  words  from  which  it  can  be  in- 
ferred that  a  sale  of  land  was  meant,  the  mon- 
uments, as  points  mentioned  on  the  river,  can 
have  no  other  reference  than  to  the  privilege  to 
search  for  mines.  This,  in  our  view,  is  the 
sound  interpretation  of  the  Indian  contract, 
and  the  statement  made  of  it  in  the  petition  in 
this  suit. 

It  would  certainly  be  a  novelty,  even  In  the 
looseness  with  which  grants  of  land  were  made 
in  Louisiana,  if  a  ^antee,  or  one  claiming 
imder  him,  was  permitted  by  his  own  declara- 
tion to  amend  and  enlarge  a  specification  de- 
fective in  the  particulars  of  quantity  and  boimd- 
aries. 

Our  interpretation  of  the  paper  given  by  the 
Fox  Indians  to  Dubuque,  will  be  much  strength- 
ened, if  it  needs  it,  by  a  brief  statement  of 
what  were  the  rights  of  the  Indians  in  those 
lands  and  to  the  mines. 

Spain,  at  all  times,  or  from  a  very  early  date, 
r^'knowledged  the  Indians'  right  of  occupancy 
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in  these  lands,  but  at  no  time  were  they  per- 
mitted to  sell  them  without  the  consent  of  the 
king.  That  was  given  either  directly  under 
the  king's  sign- manual,  or  by  confirmation  of 
the  governors  representing  him.  As  to  the 
mines,  whether  they  were  on  public  or  private 
lands,  and  whether  they  were  of  the  precious 
or  baser  ores,  they  formed  a  part  of  what  was 
termed  the  royal  patrimony.  They  were  reg- 
ulated and  worked  by  ordinances  from  the 
king.  These  ordinances  were  very  many,  dif- 
fering and  contradictory.  It  is  very  difficult, 
though  aided  by  the  best  commentaries  upon 
them,  to  determine  in  all  instances  how  far  the 
older  ordinances  were  repealed  by  those  sub- 
sequently made,  or  how  much  of  both  of  them 
remained  in  force.  As  to  the  rights  of  the 
crown,  however,  *there  can  be  no  un-  [*288 
certainty.  By  the  law  of  the  Partida,  law  5,  title 
16,  Partida  2,  Rock.  126,  the  property  of  the 
mines  was  so  vested  in  the  king  that  they  were 
held  not  to  pass  in  a  grant  of  the  land,  al- 
though not  excepted  out  of  the  grant;  and 
though  included  in  it,  the  grant  was  valid  as  to 
them  only  during  the  life  of  the  kin|^  who 
made  it,  and  reqmred  confirmation  by  his  sue- 
cessors 

The  law  11,  title  28,  Partida,  3: 

"The  returns  from  the  port,  salt-works,  fish- 
eries, and  iron-works,  and  from  the  other 
metals,  belong  to  the  emperors  and  kings,  and 
all  these  things  were  granted  to  them  that  they 
might  have  wherewith  an  honorable  establish- 
ment to  defend  their  lands  and  kingdoms,  and 
to  carry  on  war  against  the  enemies  of  the 
faith,  and  that  they  might  have  no  need  to  load 
their  people  with  great  or  grevious  burdens.** 
Rock.  126.  Rockwell  also  says,  by  the  law 
8,  title  1,  book  6,  of  the  Ordenamiento,  Real 
(we  have  not  seen  the  original),  copied  in  law 
2,  title  13,  book  6,  Collection  of  Castile,  that 
all  mines  of  gold,  silver,  or  any  other  metal 
whatsoever,  and  the  produce  of  the  same,  were 
declared  to  be  the  property  of  the  crown,  and 
no  one  was  to  presume  to  work  them  except 
under  some  especial  license  or  grant  previously 
obtained,  or  unless  authorized  by  immemorial 
prescription.  This  rule  was  afterwards  moder- 
ated by  law  1,  title  13,  book  6,  Collection  ol 
Castile,  so  far  as  to  permit  any  person  to  dig  sr 
work  mines  in  his  own  land  or  inheritanee,  or 
with  the  permission  of  the  proprietor  in  that  ol 
any  other  individual;  the  miner  retaining  for 
himself,  after  deducting  expenses,  one  third  ol 
the  produce,  rendering  the  other  two  thirds  ts 
the     king.      Rock.     126.      Subsequently     the 

Srofitless  return  of  the  mines  in  the  Spanish 
ominions  induced  Philip  11.,  acting  with  the 
coimcil  and  chief  accoimtants  of  the  mines,  to 
reserve  all  grants  which  had  been  made  ol 
them,  whether  they  were  in  ]private  or  in  pub- 
lic ground.  The  object  of  this  proceeding  was 
to  throw  open  to  all  of  his  subjects  the  right  to 
search  for  mines  both  in  public  and  private 
grounds,  giving  to  the  owner  of  the  latter  a 
compensation  for  damages  and  a  third  part  ol 
the  produce.  Law  4,  title  13,  book  0,  Gollee- 
tion  of  Castile,  Rock.  126.  By  a  second  ordi- 
nance of  Philip,  all  persons,  natives  and  for- 
eigners, were  permitted  to  search  for  mines. 
It  was  declarea  that  the  finders  of  them  should 
have  a  right  of  possession  and  property  to  then, 
with  a  right  to  dispose  of  them  as  of  anythinif^ 
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of  their  own,  provided  they  complied  with  the 
rules  of  the  ordinance,  and  paid  to  the  crown 
the  seignorage  required.  These  privileges  were 
afterwards  extended  to  the  Indians  by  name, 
as  may  be  seen  by  law  1,  title  19,  book  4,  Col- 
lection of  the  Indies.  Rock.  128-387.  Such 
231*]  were  *the  regulations  of  Spain  in  re- 
spect to  the  rights  of  the  Indians  in  lands  and 
mines  before  Louisiana  became  a  part  of  her 
dominions,  from  the  cession  of  it  by  France  in 
1763. 

What  were  the  regulations  of  France  in  re- 
spect to  mines  in  her  colonies,  we  need  not  in- 
quire into,  as  the  transaction  we  have  before  us 
happened  after  France  had  parted  with  the 
province,  and  after  Spain  had  legislated  new 
ordinances  upon  the  subject  of  mines,  which 
were  applicable  to  all  of  her  dominions,  as  well 
those  in  North  as  in  South  America.  We  mean 
the  ordinances  entered  in  the  General  Land 
Office  of  the  Indies,  at  Madrid,  the  25th  of 
May,  1783.  In  chapter  5  of  these  ordinances, 
the  king  declares  that  mines  are  the  property 
of  his  royal  crown;  that  without  separating 
them  from  his  royal  patrimony,  he  grants  them 
to  his  subjects  in  property  and  possession,  in 
such  manner  that  they  may  sell,  exchange,  pass 
by  will,  either  in  the  way  of  inheritance  or  leg- 
acy, or  in  any  other  manner  to  dispose  of  all 
their  property  in  them,  upon  the  terms  they 
themselves  possess  them,  to  persons  legally  ca- 
pable of  acquiring.  The  grant  depended  upon 
two  conditions:  that  the  proportions  of  metal 
reserved  were  paid  into  the  royal  treasury,  and 
that  the  mines  were  worked  subject  to  the  ordi- 
nances. To  all  the  subjects  of  the  king's  do- 
minions, "both  in  Spain  and  the  Indies,  of 
whatever  condition  or  rank  they  may  be,"  were 
granted  the  mines  of  every  species  of  metals, 
but  foreip:ners  were  not  permitted  to  acquire  or 
work  mines  as  their  own  property,  unless  they 
were  naturalized,  or  did  so  expressly  under  a 
license.  The  right  of  the  Indians  to  work  the 
mines,  upon  their  own  account,  was  at  one 
time  questioned.  It  was  determined  that  they 
could  do  so.  Law  14,  title  19,  book  4,  Collec- 
tion of  the  Indies,  Rock.  137.  And  the  mines 
discovered  by  Indians  were  declared  to  be,  in 
respect  to  boimdaries,  on  the  same  footing 
without  any  distinction,  as  those  worked  or  dis- 
covered by  Spaniards.  Besides  the  other  priv- 
ileges secured  by  this  ordinance  to  the  owners 
of  mines  upon  the  public  lands,  they  had  the 
right  to  use  the  woods  on  mountains  in  the 
neighborhood  of  them,  to  get  timber  for  their 
machines,  and  wood  and  charcoal  for  the  re- 
daction of  the  ores.  Rock.  82,  sec.  12,  ch. 
13.  Besides  the  privileges  just  stated,  they 
were  exempted  from  a  strict  compliance  with 
the  ordinance  in  respect  to  the  registry  of  their 
mines.  Indeed,  every  indulgence  was  given  to 
them.  Much  care  was  taken  to  preserve  for 
them  their  property  in  mines,  and  to  give  them 
the  means  of  working  them.  With  these  rights 
and  privileges  it  is  much  more  natural  to  con- 
strue the  contract  of  the  Foxes  with  Dubuque, 
into  a  sale  and  purchase  of  mines  tXan  into  a 
transfer  of  lands. 

We  will  now  consider  Dubuque's  petition  to 
232*]  Governor  Carondelet;  *the  reference  of 
it  to  Todd  for  information  on  the  nature  of  the 
demand;  Todd's  reply,  and  the  governor's  final 
order. — ^Dubuque  makes  his  purchase  from  the 
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Indians  the  foundation  of  his  prayer  for  a 
grant,  and  the  inducement  for  the  governor  to 
give  it.  He  asks  the  governor  to  accord  to 
him  the  peaceable  possession  of  the  miners  and 
lands,  which  is  to  say,  from  the  hills  above  the 
little  river  Maquanquitois  as  far  as  the  hills  of 
Musquabinenque,  which  forms  seven  leagues 
on  the  western  bank  of  the  Mississippi,  by  three 
leagues  in  depth.  We  do  not  doubt  that  Du- 
buque meant  to  ask  for  lands  as  well  as  mines, 
and  that  his  object  was  to  get  a  grant  for 
this  large  body  of  land.  But  the  true  point 
here  is  not  what  he  meant  to  ask  for,  but  what 
he  had  a  right  to  ask  for  under  his  contract 
with  the  Indians  and  what  the  governor  meant 
to  grant,  and  could  grant  imder  that  contract. 
Mining  was  the  motive  which  induced  Du- 
buque to  make  his  settlement  among  the  In- 
dians. It  had  been  his  pursuit  and  occupation 
for  eight  years  before  he  petitioned  the  govern- 
or; the  governor  referred  the  petition  to  An- 
drew Todd  for  information  on  the  nature  of 
the  demand.  Todd  replies,  *'I  have  to  say, 
that  as  to  the  land  for  which  he  asks,  nothing 
occiu*s  to  me  why  it  should  not  be  granted  by 
your  lordship,  if  you  find  it  convenient,  witn 
the  condition,  nevertheless,  that  the  concession- 
ario  shall  observe  the  provisions  of  his  Majesty 
as  to  the  trade  with  the  Indians,  and  that  this 
be  absolutely  prohibited  to  him,  unless  he  have 
my  consent  in  writing."  The  governor's  order 
is  granted  as  asked,  or  conced^  as  petitioned 
for,  under  the  restrictions  which  the  merchant, 
Mr.  Andrew  Todd,  *  expresses  in  his  report. 

We  have  here,  then,  three  things  to  note. 
First,  land  is  described  out  of  the  contract  of 
the  Indians  with  Dubuque;  next,  that  it  is  to 
be  granted  upon  a  condition;  and  third,  that  it 
is  conceded  as  asked,  imder  the  restrictions  ex- 
pressed in  the  report  of  Todd.  "Granted  as 
asked,"  is  the  governor's  order.  It  cannot  be 
said  that  this  is  refera*ble  alone  to  the  quantity 
of  land  asked  for  by  Dubuque,  and  not  to  his 
statement  that  he  had  bought  that  quantity 
from  the  Indians,  and  that  its  boundaries  were 
coincident  with  his  description  of  them.  There 
is  no  such  description  in  the  Indian  sale  to  Du- 
buque. It  is  a  misstatement  of  a  fact.  Admit- 
ting that  the  chiefs  of  the  Fox  Indians  assented 
to  the  erection  of  monuments  at  the  mouth  of 
the  Little  Makoketa  and  at  the  mouth  of 
the  T^te  des  Morts,  and  that  it  was  done  to 
mark  a  boimdary;  when  it  is  foimd  that  noth- 
ing was  said  by  them  or  by  Dubuque  at 
that  time  descriptive  of  a  tract  of  land  which 
could  be  surveyed,  the  inference  is  that  the 
monuments  were  marks  within  which  and  from 
which  Dubuque  was  permitted  to  search  for 
mines,  and  to  'work  them  in  the  event  [*233 
that  the  mine  of  Peosta  did  not  yield  ore. 

It  cannot  be  presumed  that  the  governor  had 
not  read  the  petition  before  he  gave  his  order 
upon  Todd's  information;  or  that  when  giving, 
it  was  not  his  intention  to  confer  upon  Dubuque 
the  benefit  of  his  purchase  from  the  Indians. 

He  referred  the  petition  to  Todd  for  informa- 
tion. It  was  a  reference  out  of  the  usual  course 
of  proceeding  when  applications  were  made  for 
grants  of  land.  Todd  had  neither  agency  nor 
oflSce  or  knowledge  in  such  matters.  The  of- 
ficials of  the  Land  Office  were  not  called  upon. 
In  every  other  grant  made  by  the  Baron  Caron- 
delet, the  applications  for  them  were  so  referred. 
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Notwithstanding  the  very  large  grants  which 
were  made  by  lum,  under  all  the  circumstances 
of  each  case,  whether  pressing  or  otherwise, 
gratuitous  or  for  a  consideration,  he  scrupu- 
lously adhered  to  all  the  forms  and  the  essentials 
which  custom,  usage,  and  the  law  had  imposed 
upon  the  granting  of  lands.  The  cause  for  his 
reference  of  Dubuque's  petition  to  Todd  is  ob- 
vious. We  find  it  in  the  petition  in  this  suit. 
Dubuque  had  undertaken  to  interfere  with 
others  who  attempted  to  trade  with  the  Indians. 
It  is  said  that  he  had  not  permitted  anyone  to 
carry  on  that  trade  on  the  land  from  the  time 
he  had  made  his  purchase  from  the  Indians, 
and  that  he  had  driven  from  it  forcibly  a  per- 
son who  had,  without  his  consent,  landed 
goods  upon  it  with  an  intention  to  sell  them  to 
the  Indians.  This,  it  appears  from  Todd's 
report,  he  had  no  ri^ht  to  do.  The  Indian 
trade  was  regulated  by  ordinances  from  the 
king.  Todd  had  obtained  the  privilege  to  carry 
it  on,  and  to  exclude  others  from  doing  so  with- 
out his  consent.  From  his  report  it  may  be  in- 
ferred that  Dubuque  had  done  so,  its  language 
being  ''that  this  (trade)  be  absolutely  prohibit- 
ed to  him  unless  he  shall  have  my  consent  in 
writing."  The  governor  recognizes  Todd's 
right  to  give  that  consent.  His  order  is,  "granted 
as  asked,"  under  the  restrictions  expressed  in 
the  information  given  by  the  merchant,  An- 
drew Todd.  This  is  a  very  novel  condition  to 
be  annexed  to  a  grant  of  land  in  full  proprietor- 
ship, if  the  governor  meant  to  give  such  a  grant. 
Does  it  not  rather  imply  that  the  ffovemor 
meant  to  permit  him  to  continue  in  the  quiet 
enjoyment  of  the  mines,  and  to  work  them, 
with  the  use  of  the  lands,  as  the  Indians  had 
permitted  him  to  do  for  eight  years,  notwith- 
standing what  had  been  Dubuque's  irregular 
interference  and  appropriation  of  the  trade 
with  the  Indians.  With  such  a  condition  it 
was  revocable  by  the  governor  upon  any  im- 
putation that  he  had  violated  it.  It  would  not 
have  been  right  to  recall  the  order  without 
proof  of  the  transgression  of  it;  but  if  that 
could  be  a  subject  of  inquiry  at  all,  it  shows 
that  though  Dubuque  asked  for  lands  and 
284*]  ^mines,  that  the  governor  had  not  made 
an  unconditional  grant  of  lands. 

It  is  scarcely  possible  that  such  a  reference  of 
Dubuque's  petition  would  have  been  made; 
that  the  subject  of  Indian  trade  should  have 
been  introduced  into  the  affair  by  Todd;  and 
that  the  governor  should  have  recognized  it  as 
a  cause  for  qualifying  the  terms  in  which  grants 
of  land  were  made;  and  that  every  official 
agency  in  making  grants  of  land  should  have 
been  disregarded,  if  it  had  been  the  intention  of 
the  governor  to  make  to  Dubuque  a  grant  of  the 
land  as  property,  without  any  reference  to  his 
declaration  that  he  had  bought  it  from  the  In- 
dians, and  to  the  fact  stated  in  the  petition,  that 
he  was  then  working  the  mines  "three  leagues 
apart  from  each  other." 

The  law  for  granting  lands  was,  that  the 
grants  were  to  l^  made  with  formality,  in  the 
name  of  the  king,  by  the  governor-general  of 
the  province;  that  when  the  order  to  grant  was 
given,  that  a  surveyor  should  be  appointed  to 
fix  the  boundaries,  and  that  the  order  itself 
should  be  registered  in  the  Land  Ofiice,  with  the 
memorials  and  other  papers,  whatsoever  they 
mirrht  be,  which  had  induced  the  governor  to 
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make  the  grant.  The  praetieo  of  the  goremon, 
including  the  Baron  de  Carondelet,  corre- 
sponded  with  all  of  the  requirements  just  men- 
tioned. Nothing  of  the  kind  was  done  in  this 
case.  The  whole  proceeding  was  kept  from 
the  proper  ofiice  in  New  Orleans,  where,  by  law 
and  usage,  an  entry  of  it  should  have  been  made. 
Dubuaue  did  not  ask  for  a  survey;  he  took  with 
him  the  papers.  The  first  notice  given  of  the 
existence  of  them  came  from  Dubuque  him- 
self, after  the  transfer  of  Louisiana  to  the 
United  States,  when  the  richness  of  the  lead 
mines  on  the  upper  part  of  the  Mississippi  had 
attracted  the  attention  of  the  public  and  of 
Congress.  Rumors  had  reached  the  govern- 
ment at  Washington  that  Dubuque  claimed  the 
richest  of  them,  and  that  speculators  were  trying 
to  get  from  him  an  interest  in  them.  At  that 
time  it  became  necessary  to  explore  the  upper 
Mississippi,  and  its  sources,  with  the  view  of  ob« 
taining  general  information  for  military  and 
legislative  purposes,  and  more  definite  knowl- 
edge of  what  were  the  boundaries  of  Louisiana. 
Lieutenant,  afterwards  our  distinguished  Gen- 
eral, Pike,  was  detailed,  with  a  sufiicient  ex- 
ploring force,  for  that  purpose.  Among  other 
things  he  was  charged,  when  he  arrived  at 
what  were  called  the  Dubuaue  mines,  to  make 
particular  inquiries  about  them,  and  into  Dn- 
buque's  claim.  He  had  an  interview  with  Dn- 
buque  at  his  residence,  some  six  or  seven  miles 
from  the  mines,  but  did  not  make  an  inspeetioo 
of  them,  as  Dubuque  could  not  furnish  him 
with  transportation  to  their  locality,  and  he 
then  had  been  attacked  with  fever.  He  pro- 
posed, however,  to  Dubuque,  several  queetioas 
*in  writing,  and  we  have  the  paper,  [*SSS 
with  the  answers,  signed  by  both  of  them. 
They  are  curious  and  reserved  upon  the  part  of 
Dubuque,  and  may  find  a  place  here  withool 
interfering  with  the  part  of  the  argument  whidi 
we  are  now  upon:  "What  is  the  date  of  yoor 
grant  of  the  mines  from  the  savages?  Answer. 
The  copy  of  the  grant  is  in  Mr.  S>u]ard's  oflkse 
at  St.  Louis.  What  is  the  date  of  the  eonilr- 
mation  by  the  Spaniards?  The  same  answer  as 
to  query  first.  What  is  the  extent  of  your 
grant?  The  copy  of  the  grant  is  at  Mr.  Son- 
lard's  ofiice  at  St.  Louis.  What  is  the  extent  of 
the  n^ines?  Twenty-eight  or  twenty -seven 
leagues  long,  and  from  one  to  three  broad. 
Lead  made  per  annum?  From  20  to  40j000 
pounds.  The  answers  to  the  other  questioiis 
are  equally  indefinite,  and  all  were  so  excepting 
as  to  the  place  where  the  grant  could  be  foon^ 
1  Appendix  to  Pike's  Exp^ition,  6.  These  an- 
swers, however,  were  communicated  to  Mr.  Gal- 
latin before  the  commissioners  for  adjusting  land 
claims  had  made  their  report,  and  they  serve  to 
show  that  when  he  made  his  report  to  the  Presi- 
dent upon  the  Dubuque  claim,  that  he  had  done 
so  with  his  usual  care  and  caution.  Whatever 
was  then  in  Mr.  Soulard's  ofiice  at  St.  Loois, 
connected  with  it,  he  had  obtained.  His  re- 
port is  not  liable  to  the  censure  which  was  east 
upon  it  in  the  argument;  for  if  it  bedefeetive 
in  clerical  particulars,  his  conclusion  U  si»- 
tained  both  by  knowledge  and  principle. 

We  return  to  the  point  which  we  left  to  give 
the  extract  from  Pike.  It  was,  that  there  were 
not  upon  Dubuque's  petition  any  of  the  cus- 
tomary forms,  or  required  proceedings,  which 
had  always  been  observed  by  the  Spanish  gor- 
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emore  in  makiiig  grants  of  lands.  They  were 
not  only  omitted  by  the  governor,  but  were  not 
asked  for  by  Dubuque;  or  if  he  did  ask»  there 
was  not  a  compliance  with  the  request.  The 
papers  were  kept  by  him  without  any  action 
upon  them  until  after  the  United  States  had  ac- 
quired Louisiana. 

This  conduct  varies  so  much  from  the  ordi- 
nary action  of  persons  under  like  circumstances, 
that  it  may  very  properly  be  mentioned  with 
the  other  incidents  of  this  case,  which  have  led 
us  to  the  conclusion  that  the  governor's  order 
was  not  meant  to  concede  to  him  more  than  the 
quiet  enjoyment  and  peaceable  possession  of  the 
mines,  and  such  land  as  the  mining  ordinances 
permitted  to  be  used  for  working  them.  The 
objection  with  us  is  not  that  Dubuque  had  not 
caused  a  survey  to  be  made,  but  that  he  had  not 
obtained,  that  the  governor  had  not  given,  an 
order  for  such  purpose.  We  think  it  could  not 
have  been  done  by  Soulard  or  any  other  official 
Spanish  surveyor.  No  one  of  them  would  have 
ventured  to  stretch  a  chain  upon  the  land  with 
230*]  a  view  of  separating  it  from  the  *public 
domain,  without  special  authority  to  do  so  from 
the  governor.  Such  an  order  was  the  uniform 
accompaniment  of  a  grant,  and  without  it  a  con- 
cession was  incomplete:  though,  when  given,  if 
circumstances  such  as  were  mentioned  in  the 
argument  of  this  case  interfered  with  its  ex- 
ecution, it  did  not  lessen  the  completeness  of 
the  title,  if  the  description  of  the  land  was  such 
that  it  could  be  earned  into  a  survey.  There 
ought  not  to  have  been  in  this  case,  any  appre- 
hension of  Indian  interference  with  a  survey, 
after  Dubuque's  residence  of  more  than  eight 
years  among  them,  if  their  understanding  had 
been  for  all  of  that  time  that  they  had  sold  to 
him  the  land.  His  relations  with  them  are  rep- 
resented to  have  been  friendly  and  influential  in 
their  more  important  concerns;  and  if,  as  is 
stated,  he  kept  all  intruders  from  the  land  in 
its  whole  extent,  claiming  it  as  his  property,  and 
not  permitting  anyone  to  come  upon  it  to  trade 
with  the  Indians,  and  keeping  that  trade  for 
himself— all  of  this  with  the  acquiescence  of  the 
Indians — it  is  not  probable  that  fears  of  their 
opposition  to  it  prevented  him  from  getting  an 
order  of  survey,  or  from  having  run  from  the 
monuments  the  three  lines  which  would  have 
comprehended  his  description  of  the  land.  It 
is  certain  that  he  had  no  order  for  a  survey.  It 
is  equally  certain,  as  it  had  not  been  given  by 
Crovemor  Carondelet,  that  he  could  not  have  ob- 
tained it  from  his  successor,  Gayoso  de  Lemos. 
It  will  not  do*  in  such  cases  to  indulge  conjec- 
turally,  as  to  the  motives  of  Dubuque  for  such 
conduct,  but  sometimes  historical  facts  clear  up 
difficulties  which  cannot  be  explained  in  any 
other  way.  Governor  Carondelet's  commission 
had  been  recalled,  and  his  successor,  Gayoso, 
appointed,  before  the  former  had  given  his  order 
upon  Dubuque's  petition.  He  was  then  only 
holding  over  until  the  arrival  of  his  successor 
from  Natchez.  Gayoso  lost  no  time;  perhaps 
urged  to  it  by  very  recent  larger  grants  which 
his  predecessor  had  made,  and  which  were  com- 
plained of,  in  announcing  that  in  respect  to  the 
quantity  to  be  granted,  he  would  enforce  the 
regulations  of  (VReilly,  not  only  in  Opelousas, 
Attacapa,  and  Nachitoches,  but  throughout  the 
province.  From  that  moment,  Dubuque's  claim 
was,  at  all  events,  if  he  had  any  rightful  claim 
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for  land  from  his  Indian  contract,  reduced  to  a 
league  square,  unless  it  could  be  shown  that  it 
had  been  already  confirmed  by  Governor  Ca- 
rondelet; and  this  course  was  preferred  in  the 
assertion  of  title  to  it  before  the  tribunals  of 
the  United  States. 

In  our  construction  of  the  muniments  of  title 
of  this  case,  we  have  considered  them,  as  he 
does,  as  one  instrument,  and  so  they  were 
treated  in  the  argument— that  each  might  aid 
to  explain  the  other,  and  that  the  truth  might 
be  obtained  from  *the  whole  of  them  in  [*237 
regard  to  this  transaction.  Our  conclusion  is, 
Dubuque's  contract  with  the  Fox  Indians  was 
a  sale  to  him  of  the  Peosta  mine,  with  its  al- 
lowed mining  appendages,  with  the  privilege  to 
search  for  other  mines  in  the  event  that  ore  was 
not  found  in  that  mine;  and  that  the  order  of 
Governor  Carondelet,  upon  his  petition,  was  not 
meant  to  secure  to  him  the  ownership  of  the 
lands  described  in  his  petition. 

The  real  importance  of  this  case,  the  inter- 
ests involved,  and  the  notoriety  which  has  been 
given  to  the  Dubuque  claim  for  more  than 
forty  years,  in  Congress  and  out  of  it,  do  not 
permit  us  to  stop  this  opinion  with  the  con- 
clusion just  announced.  Hitherto  the  case  has 
been  considered  in  connection  with  the  docu- 
ments upon  which  the  plaintiff  relies,  and  as 
if  Governor  Carondelet  had  official  authority 
to  make  a  grant  of  the  land  upon  the  petition 
of  Dubu<}ue.  We  will  now  present  another 
view  of  it.  Dubuque  prays  for  a  concession 
of  what  was  then  Indian  land,  which  had  been 
in  the  occupancy  of  the  Indians  during  the 
whole  time  of  the  dominion  of  Spain  in  I^uisi- 
ana,  and  which  was  not  yielded  by  them  until 
it  was  bought  from  them  by  treaties  with  the 
United  States.  It  is  a  fact  in  the  case,  that  the 
Indian  title  to  the  coimtry  had  not  been  extin- 
guish^ by  Spain,  and  that  Spain  had  not  the 
right  of  occupancy.  The  Indians  had  the 
right  to  continue  it  as  long  as  they  pleased,  or 
to  sell  out  parts  of  it — ^the  sale  being  made  con- 
formably to  the  laws  of  Spain,  and  being  after- 
wards confirmed  by  the  king  or  his  representa- 
tive, the  Governor  of  Louisiana.  Without 
such  conformity  and  confirmation  no  one 
could,  lawfully,  take  possession  of  lands  under 
an  Indian  sale.  We  know  it  was  frequently 
done,  but  always  with  the  expectation  that  the 
sale  would  be  confirmed,  and  that  until  it  was, 
the  purchaser  would  have  the  benefit  of  the 
forbearance  of  the  government.  We  are  now 
speaking  of  Indian  lands,  such  as  these  were, 
and  not  of  those  portions  of  land  which  were 
assigned  to  the  Christain  Indians  for  villages 
and  residences,  where  the  Indian  occupancy 
had  been  abandoned  by  them,  or  where  it  had 
been  yielded  to  the  king  by  treaty.  Such  sales 
did  not  need  ratification  by  the  governor,  if 
they  were  passed  before  the  proper  Spanish  of- 
ficer, and  put  upon  record. 

The  Indians  within  the  Spanish  dominions, 
whether  christianized  or  not,  were  considered 
in  a  state  of  tutelage.  In  the  Recopilacion  de 
las  T^ges  de  las  Indias,  a  part  of  the  official  oath 
of  the  Spanish  governors  was,  that  they  would 
look  to  the  welfare,  augmentation  and  preser- 
vation of  the  Indians.  Book  6,  ch.  2.  Again: 
Indians,  although  of  age,  continue  to  enjoy 
the  rights  of  minors,  to  avoid  contracts  or  other 
sales    of    their    property — particularly    real — 
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made  without  authority  of  the  judiciary  or 
288*]  •the  intervention  of  their  legal  pro- 
tectors. Solerzanos  Politica  Indiana,  1,209, 
sees.  24,  42.  Indians  are  considered  as  per- 
sons under  legal  disability,  and  their  protectors 
stand  in  the  light  of  guardians.  46,  51.  The 
fiscal  in  the  audiencia  were  their  protectors, 
but  in  some  cases  they  had  special  protectors. 
When  Indians  dispose  of  their  landed  prop- 
erty or  other  thing  of  value,  the  sale  is  void 
imless  made  by  the  intervention  of  the  au- 
thorities, or  of  the  protector  general,  or  person 
designated  for  the  purpose.  C.  29,  42.  Maxiy 
other  citations  of  a  like  kind  might  be  given 
from  the  king's  ordinances  for  the  protection 
of  the  Indians.  They  were  protected  very 
much  by  similar  laws  when  Louisiana  was  a 
French  province,  excepting  in  this:  that  the 
power  to  confirm  an  Indian  sale  of  land  as  to 
the  whole  or  a  part  of  it,  or  to  reject  it  alto- 
gether, was  exercised  by  the  French  governors 
of  the  province. 

Nor  were  these  laws  of  protection  disregard- 
ed. They  were  brought  into  operation  very 
soon  after  General  O'Reilly  took  possession  of 
the  province,  in  1769.  He  acted  not  only  upon 
Indian  sales  of  land  made  after  the  cession  of 
the  province  by  France,  but  upon  such  as  had 
been  made  before.  Considering  himself  as  rep- 
resenting the  king,  when  called  upon  to  relin- 
quish the  title  of  the  crown  in  favor  of  such 
purchasers,  he  rejected  them  altogether  when 
not  made  in  compliance  with  the  laws  for  the 
protection  of  Indians,  and  diminished  the 
quantities  of  such  sales  when  the  purchasers 
could  show  from  any  cause  whatever  that  they 
had  an  equitable  claim  upon  the  Indians  for 
remuneration.  The  first  sale  of  the  kind  to 
which  his  attention  was  called  was  one  from 
Rimeno,  the  chief  of  the  Attacapas  Village,  as 
early  as  1760,  to  Fuselien  de  la  Clare,  after- 
wards claimed  by  Morgan  &  Clark.  O'Reilly 
did  not  think  that  the  sale  had  been  completed 
so  as  to  pass  the  title  to  it  imder  the  French 
law,  though  it  had  been  executed  before  the 
governor.  De  la  Clare  then  petitioned  for  a 
grant  of  one  league  to  front  upon  the  Teche,  by 
a  league  in  depth,  making  the  sale  to  him  from 
the  Indians,  of  two  leagues  in  front,  from  north 
to  south,  limited  on  the  west  by  the  River  Ver- 
million, and  on  the  east  by  the  River  Teche, 
the  foundation  of  the  equity  of  his  claim  for  a 
grant.  Governor  O'Reilly  received  the  appli- 
cation and  granted  a  league  in  front  by  a  league 
in  depth.  In  the  same  manner  all  other  larger 
purchases  from  the  Indians  were  afterwards 
reduced  to  one  league  square.  It  became  the 
common  understanding  that  no  larger  confirma- 
tion of  an  Indian  sale  of  land  would  be  made, 
and  no  one  of  them  was  ever  confirmed  for 
more,  by  either  of  the  Spanish  governors  of 
Louisiana,  including  Salcedo,  the  last  of  them. 
This  of  Dubuque  is  the  only  case  in  which  it 
is  claimed  to  have  been  done.  In  Florida, 
239*]  larger  Indian  sales  *of  land  were  con- 
firmed, upon  the  ground  that  the  governors  of 
that  province  acted  in  such  a  matter  upon  a 
different  authority  from  the  king.  But  both 
in  Florida  and  Louisiana  it  was  so  well  under- 
stood that  an  Indian  sale  of  land,  before  it 
could  take  effect  at  all,  needed  the  ratification 
of  the  governor,  that  it  was  frequently  inserted 
in  the  act  of  sale.  See  claims  of  purchasers 
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(of  Indian  lands  by  Stephen  Lynch,  JosejA 
and  John  Lyon.  Such  had  been  the  law  of 
Louisiana,  or  rather  the  administration  of  it 
by  the  governors,  for  more  than  eighteen  years, 
when  Dubuque  alleges  that  he  bought  the 
land  from  the  Fox  Indians.  Such  it  Imd  been 
for  twenty-six  years  when  he  presented  his  pe- 
tition to  the  Baron  Carondelet.  It  is  true  that 
the  governors  had  the  same  powers  to  grant 
the  public  lands  of  the  crown,  to  which  a  title 
and  instant  possession  could  be  given  to  the 
grantee ;  but  it  is  also  true,  in  their  action  upon 
the  sales  of  Indian  lands  still  in  their  occu- 
pancy, that  they  were  boimd  by  Ihe  same  laws, 
usages  and  customs,  and  by  those  laws  espe- 
cially which  had  been  made  for  the  protection 
of  the  Indians,  and  by  the  oath  which  thej 
took  to  look  to  the  welfare,  augmentation  moid 
preservation  of  the  Indians. 

Such  are  our  views  of  the  law  relating  to  tlie 
powers  of  the  governor  in  respect  to  sales  of 
land  by  the  Indians.  If  we  thought,  then,  as 
we  do  now,  that  the  order  of  Governor  Oaron- 
delet  upon  the  petition  of  Dubuque  was  a  grant 
of  the  ownership  of  the  land,  we  should  be 
obliged  to  decide  that  it  was  an  unaccountable 
and  capricious  exercise  of  official  power,  con- 
trary to  the  uniform  usage  of  his  predecessors 
in  respect  to  the  sales  of  Lidian  lands,  and  that 
it  could  give  no  property  to  the  grantee.  It  is 
not  meant,  by  what  has  just  been  said,  that  the 
Spanish  governors  could  not  relinquish  the  in- 
terest or  title  of  the  Crown  in  Indian  lands  and 
for  more  than  a  mile  square;  but  when  that 
was  done,  the  grants  were  made  subject  to  the 
rights  of  Indian  occupancy.  They  did  not  take 
effect  until  that  occupancy  had  ceased,  and 
whilst  it  continued  it  was  not  in  the  power  of 
the  Spanish  Governor  to  authorize  anyone  to 
interfere  with  it. 

It  has  been  intimated  that  the  action  of  the 
governors  of  Louisiana  upon  the  sales  of  In- 
dian lands,  especially  in  the  reduction  of  them 
to  a  league  square,  was  the  consequence  of 
O'Reilly's  reflation,  limiting  grants  of  land  in 
particular  districts  to  a  league  square.  This 
may  have  been  so  as  regards  quantity,  but  the 
principle  upon  which  they  acted  upon  Indian 
sales  of  land  is  to  be  found  in  those  laws  of 
Spain  which  made  them  officially  the  protectors 
of  the  Indians. 

But  it  will  be  said  at  this  point  of  the  case, 
as  it  was  said  in  the  argument,  if  the  governor's 
order  was  not  a  grant  for  lands,  that  *]t  [*240 
gives  to  Dubuque  nothing,  as  he  had  already 
the  occupancy  under  the  Indian  purchase.  The 
error  in  the  statement  is,  the  assertion  that  he 
had  the  right  to  occupancy,  and  in  the  suppo- 
sition that  the  opposers  of  the  grant  contend 
that  the  governor  meant  to  give  him  that  right. 
Not  so.  The  last,  we  have  just  said,  the  gov- 
ernor could  not  give,  and  that  the  Indian  sale 
could  not  give  it  to  a  purchaser  until  the  sale 
had  been  ratified.  But  the  privilege  to  work 
the  mines  in  lands  still  in  the  occupancy  of 
the  Indians,  he  could  give,  because  the  minea 
were  a  part  of  the  royal  patrimony  of  the 
crown,  and  the  king  had  directed  that  they 
might  be  searched  for  and  worked  in  all  of  his 
dominions  by  his  subjects,  both  Spaniards  and 
Indians.  When,  then,  Dubuque  represented  to 
him  that  he  had  bought  mines  and  lands  fnxn 
the  Fox  Indians,  and  asked  for  the  enjoyment 
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and  peaceable  possessiua  of  them,  and  the  gov- 
ernor wrote  "granted  as  asked  for/'  he  meant 
no  more  than  this;  as  you  say  that  you  have 
bought  the  mines,  with  the  permission  of  the 
Indians  to  work  them,  you  shall  also  have  mine. 

The  view  taken  of  this  case  relieves  us  from 
the  consideration  of  several  points  which  were 
made  in  the  argument  of  it;  particularly  from 
that  of  the  effect  of  the  words  "peaceable  pos- 
session/' found  in  the  petition  of  Dubuque  to 
Governor  Carondelet,  to  which  it  was  contended 
his  final  order  had  a  direct  reference.  We  ad- 
mit with  pleasure,  that  it  was  shown  by  a 
learned  and  discriminating  appreciation  of  those 
words  in  grants  for  land,  that  they  were  more 
frequently  than  otherwise  a  grant  of  ownership; 
bat  they  cannot  do  so  in  a  case  where  the  order 
or  grant  is  given  with  direct  reference  to  a  fact 
in  the  petition  for  it  which  does  not  exist,  or 
where  a  grant  is  given  upon  an  Indian  sale  of 
land  contrary  to  what  we  think  the  laws  of 
Spain  permitted  to  be  done.  The  order  given 
upon  the  petition  of  Dubuque,  had  it  been  in- 
tended to  be  a  grant  of  ownership,  would  not 
have  been  binding  upon  the  conscience  of  the 
King  of  Spain;  and  only  such  as  are  so,  are 
conclusive  against  the  United  States  under  the 
treaty  transferring  Louisiana. 

Nor  is  it  necessary  for  us  to  notice  the  refer- 
ence which  was  made  in  the  argument  to  the 
treaty  made  by  General  Harrison  with  the 
Fox  Indians,  further  than  to  state  that  it  is  no 
more  than  a  declaration  that  the  Indians,  in 
selling  to.  the  United  States  their  land,  did  not 
mean  to  sell  parts  of  it  which  they  had  sold  be- 
fore to  others.  It  may  have  had  a  reference  to 
this  claim  of  Dubuque,  but  not  having  been  so 
expressed,  it  cannot  be  inferred. 

We  cannot  leave  this  case  without  a  reflec- 
tioix  occurring  from  our  investigation  of  it,  and 
which  is  not  favorable  to  the  statement  made 
by  Dubuque  that  he  had  bought  the  land  from 
the  Fox  Indians. 

241*]  ^Dubuque's  mines,  as  they  were  called, 
are  on  the  west  bank  of  the  Mississippi,  a 
little  more  or  less  than  seventy  miles  below 
Prairie  du  Chien,  where  he  made  his  contract 
with  the  Indians.  They  are  so  near  to  the 
City  of  Dubuque  that  they  may  be  said  to  be 
contiguous.  In  the  year  1780  the  wife  of  Peosta, 
m.  warrior  of  the  Kettle  chief's  village,  discov- 
ered a  lead  mine  on  these  lands,  and  other 
mines  were  found  soon  afterwards.  The  prin- 
cipal mines  are  situated  upon  a  tract  of  one 
league  square,  immediately  at  the  Fox  village 
of  the  Kettle  chief,  extending  westward.  This 
was  the  seat  of  the  mining  operations  of  Du- 
buque. The  Kettle  chief's  village  was  on  the 
bank  of  the  Mississippi  River,  l^low  the  little 
river  Makoketa,  and  was  at  the  time  when  Du- 
buque settled  there,  a  village  of  many  lodges. 
(Scnoolcraft). 

If  it  was  not  the  largest  of  the  Fox  or  Outa- 
^ami  Indians,  it  was  not  inferior  to  any  other 
village  than  that  of  the  Foxes  and  Sacs  on  the 
bank  of  the  Mississippi  River,  near  Rock 
Island.  It  had  been  for  a  long  time  an  Indian 
Tillage  when  Dubuque  settled  there.  It  con- 
tinued as  such  all  the  time  that  Dubuque  re- 
sided there  until  his  death;  that  is,  from  1788 
to  1810;  and  its  chief  survived  Dubuque  for 
ten  years.  Can  it  be  presumed  that,  under  the 
contract  with  Dubuque,  the  Indians  meant  to  ^ 
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sell  him  that  village,  and  all  the  lands  for  miles 
above  and  below  it,  with  all  of  the  mines  upon 
the  lands  directly  adjoining  it?  And  yet  such 
must  be  the  result  if  that  were  so;  for,  carry 
Dubuque's  description  of  his  purchase  into  a 
survey,  and  it  takes  in  the  Kettle  chief's  vil- 
lage. We  cannot  believe  that  the  Indians  did 
make  such  a  sale,  or  that  they  were  so  ignorant 
of  their  topography  as  not  to  know  that  a  line 
extended  from  the  monimients  on  the  Makoke- 
ta and  the  T6te  des  Morts  for  three  leagues 
west,  with  a  base  equal  to  the  Mississippi 
boimdary,  would  not  have  included  their  village. 
We  make  no  other  commentary  than  this — ikB^t 
time,  if  it  does  not  obliterate  the  offenses  and 
weaknesses  of  men,  disposes  us  to  recollect 
them  in  connection  with  their  merits;  and  if 
^e  speak  of  them  at  all,  to  do  so  forbearingly. 

We  now  close  the  case  with  an  additional  re- 
mark. This  claim  was  presented  to  Congress 
in  the  year  1812.  It  had  been  before  the  com- 
missioners for  adjusting  land  claims  in  the  Ter- 
ritory of  Louisiana,  as  early  as  1806.  It  has 
been  repeatedly  before  both  houses  of  Congress, 
but  with  such  differing  opinions  concerning  it, 
that  no  confirmation  of  it  could  be  obtained, 
although  the  commissioners  had  returned  it  as 
a  valid  claim.  It  was  before  the  Senate  again 
in  1845.  It  was  then  reported  upon,  and  again 
in  1846.  Doc.  March  30,  1846.  That  is  an 
able  paper;  but  besides  conclusions  drawn  from 
the  decisions  *of  this  court  which  we  [*242 
do  not  think  applicable,  and  others  which  were 
made  without  reference  to  the  laws  of  Spain^ 
which  prevailed  in  Louisiana,  we  think  it  re- 
markable that  the  report,  though  containing 
frequent  allusions  to  Dubuque's  contract  with 
the  Indians,  and  extracts  from  it,  does  not  set 
it  out  entire  as  one  of  the  papers  upon  which 
the  claim  was  rested.  The  petition  of  Du- 
buque to  the  governor,  his  reference  of  it  to 
Todd,  Todd's  reply,  and  the  governor's  order, 
are  the  papers  upon  which  the  report  was  made. 
The  same  documents  were  placed  before  the 
commissioners  in  1806,  without  the  Indian  con- 
tract. See  Public  Lands,  American  State  Pa- 
pers, Vol.  m.  p.  580.  It  does  not  surprise  us 
that  a  correct  view  was  not  taKcn  of  it  then,  or 
that  the  committee  of  public  land  claims  in  the 
Senate  should  have  viewed  it  differently  in  1846 
from  that  now  taken  by  this  court.  The  peti- 
tioner in  this  suit  has  the  merit  of  having 
put  his  case  upon  everything  in  any  way  con- 
nected with  the  claim  of  Dubuque  fairly,  fully 
and  openly.  Still  if  success  does  not  follow 
his  expectation,  he  cannot  complain  of  it,  for 
the  purchase  from  Dubuque  was  an  adventure 
to  buy  the  half  of  the  land,  with  a  full  knowl- 
edge of  all  the  papers  and  the  drcumstances- 
under  which  Dubuque  claimed. 

The  judgment  of  the  District  Court  is  af* 
firmed. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  District  Court  of 
the  United  States  for  the  District  of  Iowa,  and 
was  argued  by  counsel ;  on  consideration  where- 
of, it  is  now  here  ordered  and  adjudged  bv  this 
court,  that  the  judgment  of  the  said  District 
Court  in  this  cause  be,  and  the  same  it  hereby 
affirmed,  with  costs. 
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AUGUSTINB  ANNE  LOUISE  DENISE, 
Hyacinth  Adda  Mayneaud  de  Paucemont, 
Countess  de  Toumon,  Seraphine  Garpentier, 
Widow  of  Olivier  Louis  Martin;  CJharles  Alex- 
ander Martin,  Jane  Mararie  Seraphina 
Martin,  and  Jaques  Francois,  Justinian  Fran- 
cois, and  Antione  Joseph  Servais,  Plaintiffs 
in  Error, 

V. 

BENJAMIN  RUGGLES. 

French  grants  in  Missouri  without  metes  and 

bounds. 

Where  a  srrant  Issued  in  1722,  by  the  French  an- 
thorities  of  Louisiana,  cannot  be  located  by  metes 
and  bounds,  it  canoot  serve  as  a  title  in  an  action 
of  ejectment;  and  it  was  proper  for  the  Circuit 
Court  to  instruct  the  Jury  to  this  effect. 

THIS  case  was  brought  up  by  a  writ  of  error 
from  the  Circuit  Court  of  the  United  States 
for  the  District  of  Missouri. 
248*]  *The  case  depended  on  the  construc- 
tion of  an  old  French  grant,  which  is  stated  in 
the  opinion  of  the  court.  It  would  not  be 
possible  to  explain  the  nature  of  the  dispute  to 
the  reader,  without  the  introduction  of  maps; 
and  as  the  decision  in  this  case  cannot  possibly 
serve  to  illustrate  any  that  may  hereafter  oc- 
cur, it  is  not  deemed  expedient  to  increase  the 
size  of  this  volume  by  their  introduction,  or  the 
arguments  of  counsel  to  show  that  the  grant 
could  or  could  not  be  located. 

It  was  argued  by  Messrs.  Garland  and  John- 
son for  the  plaintiffs  in  error,  and  by  Mr.  Bibb 
and  Mr.  Gushing  (Attorney-General)  for  the 
4efendant  in  error. 


Mr.  Justice  Catron  delivered  the  opinion  of 
the  court: 

This  suit  was  brought  in  1844  in  the  Circuit 
-Court  for  the  Missouri  District,  to  recover 
sections  nine  and  ten,  and  the  half  of  sections 
numbers  fifteen  and  sixteen,  adjoining  to  nine 
and  ten,  in  township  thirty-eight  noilh,  range 
two  east  of  the  principal  meridian;  making 
1020  acres,  of  which  it  is  alleged  the  defendant 
Ruggles  was  in  possession.  The  cause  was  tried 
before  a  jury  in  1851,  and  a  verdict  rendered 
for  the  defendant. 

The  object  of  the  suit  Is  to  establish  a  claim 
of  Renault's  heirs  to  a  tract  of  land  containing 
upwards  of  50,000  acres.  The  claim  depends 
on  a  grant,  a  translation  of  which,  from  the 
French,  was  given  in  evidence  in  the  Qrcuit 
Court,  and  is  as  follows: 

"In  the  year  one  thousand  seven  hundred 
and  twenty -three,  and  on  the  fourteenth  of 
June,  granted  to  Mr.  Renault,  in  freehold,  for 
the  purpose  of  forming  his  establishment  on 
the  mines. 

One  league  and  a  half  of  ground  fronting  on 
the  Little  Maramecq  on  the  River  Maramecq,  at 
the  place  of  the  first  arm  (branch  or  fork), 
which  leads  to  the  collection  of  cabins  called 
the  Cabanage  de  la  Renaudiere,  by  six  leagues 
(eighteen  milee)  in  depth;  the  river  forming  thi 
middle  of  the  point  of  compass,  and  the  stream 
let  being  perpendicular,  as  far  as  where  Mr 
Renault  has  his  furnace ;  and  thence  straight  to 
the  place  called  the  Great  Mine." 
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A  copy  of  the  original,  In  French,  being  is 
the  record  also,  it  is  here  insisted  for  the  plain- 
tiffs, that  the  foregoing  translation  is  erroneous 
and  does  not  truly  describe  the  boundaries  of 
the  land  granted;  that  it  should  be  one  and  a 
half  leagues  fronting  on  the  Little  Maramecq 
in  the  River  Maramecq,  at  the  place  of  the  first 
branch  which  l^uls  to  the  collection  of  cabins, 
called  the  Cabanage  de  la  Renaudiere,  by  six 
leagues  in  depth,  "the  Mver  forming  [•144 
the  middle  of  the  Rhumb  line,  and  the  lead 
stream,  as  far  as  where  Mr.  Renault  has  his 
furnace,  and  thence  a  direct  line  to  the  spot 
named  the  "Great  Mine." 

The  fork  of  Little  Maramecq  called  for,  and 
the  old  furnace  on  it,  were  proved  to  exist  on 
the  trial,  by  Mr.  Cozzens,  who  was  sent  to 
survey  the  grant,  by  order  of  court,  at  the  in- 
stance of  the  plaintiffs.  Ue  says,  the  Grand 
Mine  is  marked  on  the  map;  that  is,  on  a  copy 
of  the  map  of  public  surveys  of  the  United 
States,  obtained  from  the  Land  Office  at  St. 
Louis.  He  furnished  no  plot,  because,  as  he 
reported  and  deposed,  he  could  not  niake  a 
survey  of  the  land  claimed;  the  description  in 
the  grant  being  too  vague  and  unmeaning  for 
him  to  lay  down  the  land  corresponding  to  the 
objects  called  for  on  the  ground.  He  further 
deposed,  that  he  understood  the  French,  and 
was  governed  by  both  the  English  and  French 
copies.  On  the  question  whether  the  tract  of 
land  claimed  could  be  ascertained,  and  the  true 
boundaries  identified  by  survey,  the  jury  was 
instructed  as  follows: 

"The  court  is  of  opinion  that  the  grant  to 
Renault,  unaided  by  a  siurvey  under  the  French 
or  Spanish  government,  did  not  separate  the 
land  from  the  public  domain:  That  it  cannot 
now,  from  its  uncertainty,  be  located;  it  is  not 
therefore  a  grant  for  any  specific  lands,  and 
does  not  entitle  the  plaintiffs  to  the  locos  in 
quo.** 

Thus  the  Circuit  Court  held,  that  notwith- 
standing the  Little  Maramecq  River,  the  lead 
stream,  the  smelting  furnace,  and  the  Grand 
Mine,  existed  as  indicated  on  the  public  snr- 
veys,  and  as  claimed  to  exist  by  the  plaintiffs, 
still  the  grant  was  void  for  uncertainty,  and 
the  impossibilitv  of  locating  the  same. 

As  tne  first  instruction  took  the  case  fron 
the  jury,  and  put  an  end  to  the  suit  on  lesal 
grounds,  we  will  proceed  to  examins  this  n- 
struction. 

The  land  Is  to  front  on  the  river.  When  the 
point  of  beginning  is  established  on  the  river, 
then  it  is  to  be  meandered  up  or  down,  until  a 
straight  line  will  reach  a  league  and  a  half 
from  the  first  to  the  second  comer. 

It  is  insisted  that  the  mouth  of  the  streamlet 
is  to  be  the  place  of  beginning,  and  that  the 
first  line  is  to  run  up  the  river;  and  that  the 
northwestern  side  line  is  to  meander  the 
<)treamlet  to  the  old  furnace,  called  for  in  the 
grant. 

Why  the  beginning  point  should  be  at  the 
mouth  of  the  lead  stream,  it  is  difficult  to  eon- 
prehend.  The  grant  was  intended  to  cover  Ren- 
ault's mining  establishment;  but  if  surveyed, 
as  contended  for,  the  second  line  would  mn 
through  the  center  of  his  smelting  furnace,  and 
also  through  the  center  of  the  mine  where  the 
ore  was  obtained.     By  such  construction  the 
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S45*]  main  ^object  of  the  grant,  when  it  was 
made,  would  have  been  defeated.  We  suppose 
the  following  would  be  a  more  plausible  con- 
struction: ts^e  the  streamlet,  from  its  mouth 
to  the  furnace,  to  be  the  perpendicular  of  the 
front  line  on  the  river;  then  draw  a  straight 
line  from  its  mouth  to  the  furnace  to  give  the 
course  of  the  side  lines;  they  being  drawn  par- 
allel on  each  side  of  the  foregoing  middle  line 
and  a  league  and  a  half  apart.  By  such  survey 
the  smelting  furnace  would  have  been  included. 
But  where  these  side  lines  were  to  begin  or  end 
(treating  each  as  a  unit),  no  one  could  tell;  nor 
was  it  possible  to  reach  the  Grand  Mine,  or  in- 
clude it,  by  this  mode  of  survey,  and  therefore 
this  construction  could  not  be  relied  on. 

The  jury  was  bound  to  find  the  lines  of  the 
grant  from  its  calls,  and  the  objects  proved  to 
exist  on  the  ground  corresponding  to  the  calls. 
Nor  could  this  be  done  by  conjecture;  lines  and 
comers  must  be  established  by  the  finding,  so 
as  to  close  the  survey. 

If,  after  admitting  all  the  verbal  evidence  to 
be  true,  as  to  objects  on  the  ground,  to  the  ex- 
tent insisted  on  for  the  plaintiffs,  and  disre- 
garding the  defendant's  evidence,  it  was  still 
plainly  impossible  to  locate  the  grant  by  its 
words  of  description;  then,  the  instruction  giv- 
en by  the  Circuit  Court  was  proper. 

The  argument  assumes  that  the  second 
comer  is  four  and  a  half  miles  above  the  mouth 
of  the  lead  stream  on  the  Maramecq,  and  the 
beginning  comer  at  the  mouth  of  the  stream- 
let; that  this  is  the  front;  that  the  northwest- 
em  side  line  meanders  the  lead  stream  to  the 
furnace;  and  then  runs  straight  through  the 
<3reat  Mine,  extending  to  a  point  beyond  eight- 
een miles  in  depth  from  the  mouth  of  the 
streamlet;  that,  from  this  last  point,  a  line 
must  be  drawn  four  and  a  half  miles  lon^,  and 
corresponding  in  its  course  to  the  front  line  on 
the  river;  and  from  the  termination  of  this 
line,  one  must  be  drawn  to  close  on  the  upper 
comer  on  the  river.  This  is  the  theory  of  a 
survey  predicated  of  the  translation  relied  on 
in  this  court.  No  mode  of  survey  is  here 
claimed,  as  being  indicated  by  the  translation 
furnished  to  the  Circuit  Court,  and  on  which 
the  instruction  is  foimded. 

As  the  court  below  was  influenced,  in  its  con- 
•struction  of  the  grant,  by  the  objects  claimed 
by  the  plaintiffs,  and  admitted  to  exist  on  the 
ground,  so  this  court  must  look  to  the  same 
eource  of  information  for  aid,  in  coming  to  a 
practical  result.    Renault's  furnace  is  not  found 
<m  the  map  presented  to  us,  but  the  Great  Mine 
Is.    We  must  assume,  however,  for  the  purposes 
^f  this  action,  that  the  furnace  lies  so  high 
upon  the  Mineral  Fork  as  that  a  straight  line 
run  from  it  to  the  Great  Mine  would  include  the 
S46*]  *land  sued  for.  A  survey,  made  on  this 
-assumption,  would  require  a  line  so  acute  to  the 
Mineral  Fork,  as  to  strike  the  Little  Maramecq 
River  not  far  above  the  upper  comer  on  the 
river,  and  give  the  grant  the  form  of  a  triangle. 
Place  the  furnace  on  any  part  of  the  Mineral 
Fork  where  probable  conjecture  can  locate  it, 
«nd  still  the  second  line,  as  here  claimed  (run- 
aing  through  the  furnace,  and  the  Great  Mine), 
would  have  an  acute  angle  in  it,  so  that  no 
-depth  could  be  obtained  by  this  mode  of  sur- 
vey. Nor  could  a  corresponding  line  to  the  front 
•on  the  river  be  obtained;  nor  a  line  be  laid 
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down  corresponding  to  th»  northwestern  side 
line;  as  this  hypothetical  line  would  vary  so 
much  in  its  courses  as  not  to  afford  space  for  the 
two  other  lines.  We  can  say,  with  entire  con- 
fidence, that  no  such  theory  of  survey  can  be 
carried  out,  taking  the  objects  called  for  and 
found  as  the  governing  rule;  and  it  is  equally 
certain,  in  our  opinion,  that  no  specific  bound- 
aries were  contemplated  as  having  been  given 
to  Renault's  grant  when  it  was  made,  but  that 
the  lines  were  to  be  afterwards  established  by 
survey,  as  in  cases  of  Spanish  concessions 
covering  improvements  where  the  exterior 
boundaries  were  left  to  the  discretion  of  the 
surveyor. 

We  are  therefore  of  opinion  that  the  Circuit 
Court  properly  held  that  the  grant  did  not  sep- 
arate any  specific  tract  of  land  from  the  public 
domain,  and  that  the  jury  could  not  locate  it. 

The  court  having  held  that  the  plaintiffs  had 
no  title  to  support  their  action,  it  was  useless 
to  give  any  further  instructions;  nor  does  it 
matter  whether  those  given  in  addition  to  the 
first  one  were  right  or  wrong. 

We  therefore  order  that  the  judgment  be  af- 
firmed. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Missouri, 
and  was  argued  by  counsel;  on  consideration 
whereof,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said 
C^cuit  Court  in  this  cause  l^,  and  the  same  is 
hereby  affirmed,  with  costs. 


♦CORNELTOS  D.  THORP,  Plaintiff  in  [•247 

Error, 

V. 

ARDEL  B.  RAYMOND. 

New  York  Statute  of  Limitations — Cumulative 
disabilities  of  heirs  not  allowed  for. 

The  Statute  of  Limitations  of  New  York  allows 
ten  vears  within  which  an  action  must  be  brought 
bv  the  heirs  of  a  person  under  disability,  after  that 
dlsabilitv  is  removed. 

But  the  right  of  entry  would  be  barred  If  an  ad- 
verse possession,  including  those  ten  years,  had 
then  continued  twenty  years :  and  the  right  of  title 
would  be  barred.  If  the  adverse  possession  had  con- 
tinued twenty-five  years,  including  those  ten  years. 

Cumulative  disabilities  are  not  allowed  in  the  one 
case  or  in  the  other. 

Therefore,  where  a  right  of  entry  accrued  to  a 
person  who  was  in  a  state  of  insanity,  the  limita- 
tion did  not  begin  to  run  until  the  death  of  that 
person ;  but  began  to  run  then,  although  the  heir 
was  under  coverture. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  States 
for  the  Southern  District  of  New  York. 

The  circumstances  of  the  case  are  fully  stated 
in  the  opinion  of  the  court. 

It  was  argued  by  Mr.  Lawrence  for  the 
plaintiff  in  error,  and  by  Mr.  Shell  for  the  de- 
fendant. 

NoTR. — State  decisions  and  laws  in  regard  to 
Statute  of  Limitations,  govern  U.  S.  courts.  See 
note  to  Elmendorf  v.  Taylor,  6  L.  ed.  U.  S.  290. 
Limitations,  what  statute  governs.  Effect  of  new 
statutes.  Lex  fori  and  not  lex  loci  governs.  See 
note  to  Townsend  v.  Jemison,  18  L.  ed.  U.  8.  194. 
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The  points  made  for  the  plaintiff  in  error 
were  the  following:  ' 

First.  The  plaintiff  having  shown  a  valid 
legal  title  in  his  ancestor,  Nicholas  Brouwer, 
and  having  proved  that  the  said  Nicholas  Brou- 
wer  died  seised  and  possessed  of  the  premises 
in  question,  the  inheritance  therein  passed,  on 
his  death,  to  his  granddaughter  and  sole  heir  at 
law,  Hannah  Brouwer,  the  plaintiff's  grand- 
mother. 

Second.  There  is  no  evidence  that  Pine  held 
adversely  to  the  heir  at  law  of  Nicholas  Brou- 
wer,  and  therefore  it  must  be  presumed  that  he 
held  in  subordination  to  the  Brouwer  title.  2 
R.  S.  392,  sec.  8. 

Third.  The  adverse  possession  commenced 
with  Oliver  DeLancey,  in  1801,  at  which  time 
the  owner,  Hannah  Turner,  was  under  the  dis- 
ability of  coverture  as  well  as  of  insanity. 
These  disabilities  continued  till  her  death,  in 
1822,  and  were  continued  in  her  heir  at  law, 
Jemima,  by  reason  of  her  coverture,  imtil  1832. 

The  Statute  provides  in  substance  (N.  Y.  R. 
L.  of  1801,  Vol.  I.  p.  562),  that  action  may 
be  brought  within  twenty -five  or  twenty  years 
(as  the  case  may  be)  after  descent  cast;  and 
that  the  time  during  which  the  disability  of 
coverture  or  insanity  shall  continue,  shall  form 
no  part  of  the  period  of  limitation. 

In  this  case,  the  disability  existed  when  the 
adverse  possession  commenced  (Hannah  Turner 
having  the  title,  and  being  under  disability 
from  1749  to  1822,  while  the  adverse  posses- 
sion commenced  in  1801),  and  it  continued  un- 
interruptedly to  exist,  in  the  persons  of  her 
and  her  daughter,  Jemima  Thorp,  until  the 
248*]  *death  of  the  husband  of  the  latter,  in 
1832.  The  Statute  of  Limitations,  therefore, 
did  not  commence  to  run  against  the  original 
and  lawful  title  until  the  last-named  year,  and 
consequently  the  right  of  action  continued  un- 
impaired until  1852. 

The  judgment  should  therefore  be  set  aside, 
and  a  new  trial  ordered. 

Defendant's  points. 

I.  The  adverse  possession  by  the  defendant, 
and  those  under  whom  he  claimed  from  the  Ist 
of  May,  1801,  to  the  time  of  the  commencement 
of  this  suit,  in  1850,  was  perfect,  and  barred 
and  extinguished  the  title  and  rifjlit  of  the 
plaintiff.  24  Wend.  603,  604,  614;  16  Pet.  455;  2 
R.  L.  N.  Y.  ch.  185,  p.  183;  2  R.  S.  N.  Y.  p. 
222,  sec.  11. 

II.  Hannah  Turner,  being  under  the  disabil- 
ity of  mental  incapacity  from  the  time  the  ad- 
verse possession  commenced,  to  wit:  1st  of 
May,  1801,  until  her  death,  in  1822,  her  heirs 
at  law  had  ten  years  after  her  death  within 
which  to  bring  their  action.  2  R.  L.  N.  Y.  ch. 
186,  p.  183,  sees.  2,  3. 

III.  Hannah  Turner  having  died  in  1822, 
Jemima  Thorp,  her  heir  at  law,  and  the  mother 
of  the  plaintiff,  should  have  brought  her  ac- 
tion within  ten  years  after  her  death;  as  the 
ten  years,  with  the  time  which  elapsed  after 
the  adverse  possession  commenced  exceeded 
twenty  years,  which  would  bar  ejectment,  and 
exceeded  twenty-five  years,  which  would  bar  a 
writ  of  right.  Smith  v.  Burtis,  9  Johns.  174; 
Demarest  and  Wife  v.  Wynkoop,  3  Johns.  Ch. 
129,  135;  Jackson,  ex  dem.,  v.  Johnson,  5  Cow. 
74.  As  to  the  rule  in  England,  under  Statute 
21  James,  ch.  16,  Doe,  ex  dem.,  v.  Jesson,  6  East, 
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80.  Also  in  Pennsylvania,  under  Statute  26th 
March,  1786,  Wendle  ▼.  Robertson,  6  Watts, 
486. 

IV.  The  plaintiff,  and  those  under  whom  he 
claims,  not  having  brought  their  action  within 
the  time  allowed  by  law,  are  barred  by  the 
Statute  from  recovering  said  premises,  or  any 
interest  therein.    2  R.  L.  N.  Y.  ch.  186,  p.  183. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
New  York. 

The  plaintiff  brought  an  action  of  ejectment 
in  the  court  below  against  the  defendant  to  re- 
cover the  one  twentieth  part  of  a  mill  seat  and 
the  erections  thereon,  together  with  some  eight- 
een acres  of  land,  situate  on  the  River  Bronx 
in  the  Town  and  Countv  of  Westchester  in  said 
State;  and  on  the  trial,  gave  evidence  tending 
to  prove  that  the  premises  were  owned  in  fee 
in  1726  by  one  Nicholas  Brouwer,  and  that  he 
continued  seised  of  the  same  as  owner  down  to 
his  death,  in  1749;  that  his  heir  at  law  was  a 
grandchild  Hannah,  then  the  wife  of  Edmund 
^Turner;  that  said  Turner  died  in  1806,  [*24t 
leaving  his  wife  surviving,  but  who  had  been 
for  some  years  previously,  and  then  was,  in- 
sane, and  so  continued  till  her  death,  in  1822; 
that  at  her  death  she  left,  as  heirs  at  law  sur- 
viving her,  several  children  and  grandchildren; 
that  one  of  her  surviving  children  was  Jemima 
Thorp,  the  mother  of  the  present  plaintiff,  who 
was  married  to  Peter  Thorp  when  nineteen 
years  of  age:  the  said  Peter  died  in  1832,  and 
said  Jemima,  who  survived  him,  died  in  1842» 
leaving  the  plaintiff  and  other  children  surviv- 
ing. The  plaintiff  also  proved  the  defendant 
in  possession  of  the  premises,  and  rested. 

The  defendant  then  proved,  that  before  the 
year  1801,  the  premises  in  question  were  in  the 
actual  possession  of  one  Oliver  De  Lancey  claim- 
ing as  owner,  who  in  the  same  year  by  inden- 
ture of  lease  demised  the  same  to  one  James 
Bathgate,  for  the  term  of  fourteen  years;  that 
the  said  Bathgate  entered  into  possession,  and 
continued  to  hold  and  occupy  the  premises  un- 
der this  lease  till  1804,  when  one  David  Lydig 
entered,  claiming  to  be  the  owner  in  fee;  that 
said  Bathgate  attomeyed  to,  and  held  and  oc- 
cupied under  him,  as  tenant,  down  to  1A40, 
when  the  defendant  succeeded  as  tenant  of  the 
premises  under  the  said  Lydig;  that  David  Ly- 
dig died  in  1840,  leaving  Philip,  his  only  child 
and  heir  at  law,  surviving;  and  that  from  the 
date  of  the  lease  to  Bathgate,  1st  May,  1801^ 
down  to  the  commencement  of  this  suit,  the 
premises  had  been  <|ontinually  held  and  pos- 
sessed by  De  Lancey  and  the  Lydigs,  father  and 
son,  by  their  several  tenants,  claiming  to  be  the 
owners  in  fee,  and  exclusive  of  any  other  right 
or  title:  and  occupied  and  enjoyed  the  same  in 
all  respects  as  such  owners. 

Both  parties  having  rested,  the  court  charged 
the  jury  that  Hannah  Turner  took  the  title  to 
the  premises  on  the  death  of  her  grandfather, 
Nicholas  Brouwer,  in  1749,  as  his  heir  at  law; 
but,  that  as  she  was  then  a  feme  covert,  the 
Statute  of  Limitations  did  not  begin  to  ma 
against  her  till  1805,  on  the  death  of  Edmund 
Turner,  her  husband;  and  as  she  was  also  un- 
der the  disability  of  insanity,  hi  1801,  when  the 
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Adverse  possession  commenced,  the  Statute  did 
not  begin  to  nm  against  her  estate  until  her 
death,  tlus  latter  Usability  having  continued 
till  then;  and  that  her  heirs  had  ten  years  after 
this  period  to  bring  the  action.  But,  that  the 
right  of  entry  would  be  barred  if  the  adverse 
possession,  including  these  ten  years,  had  con- 
tinued twenty  years;  and  the  right  of  title 
would  also  be  barred  if  the  adverse  possession 
had  continued  twenty -five  years,  including 
these  ten  years.  That  the  ten  years  having  ex- 
pired in  1832,  and  the  action  not  having  been 
brought  by  the  plaintiff  till  1850,  it  was  barred 
by  the  Statute^ of  Limitations  in  both  respects 
S50*]  as  *an  ejectment  or  writ  of  right;  and 
that,  upon  the  law  of  the  case,  the  defendant 
was  entitled  to  their  verdict. 

We  think  the  ruling  of  the  court  below  was 
right,  and  that  the  judgment  should  be  af- 
firmed. 

It  is  admitted,  that  if  this  suit  should  be  re- 
^rded  in  the  light  of  an  action  of  ejectment  to 
recover  possession  of  the  premises,  the  right  of 
entry  would  have  been  barred  by  the  Statute  of 
New  York,  the  twenty  years  bar  having  elapsed 
since  the  right  accrued,  before  suit  brought. 
1  K.  Laws  of  1813,  p.  185,  sec.  3. 

The  right  of  entry  of  Hannah  Turner  accrued 
in  1801,  but  at  that  time  she  was  laboring  im- 
der  the  disability  of  coverture,  and  also  of  in- 
sanity, which  latter  survived  the  former,  and 
continued  until  her  death,  in  1822.  By  the  sav- 
ing clause  in  the  third  section  of  the  Act,  the 
heirs  had  ten  years  from  the  time  of  her  death 
within  which  to  bring  the  ejectment,  and  no 
longer,  notwithstanding  they  may  have  been 
minors,  or  were  laboring  imder  other  disabili- 
ties, as  it  is  admitted,  successive  or  ciimulative 
disabilities  are  not  allowable  under  this  section. 
«  Cow.  74;  3  Johns.  Ch.  129,  135.  The  ten 
years  expired  in  1832,  which,  with  the  time 
that  had  elapsed  after  the  adverse  possession 
commenced,  exceeded  the  twenty  years  given 
by  the  Statute.    The  suit  was  brought  in  1850. 

But  it  is  supposed  that  the  saving  clause  in 
the  second  section  of  this  Act,  which  prescribes 
a  limitation  of  twenty -five  years  as  a  bar  to  a 
writ  of  right,  is  different,  and  allows  cumula- 
tive disabilities ;  and  as  ejectment  is  a  substitut- 
ed remedy  in  the  court  below  for  the  writ  of 
right,  it  is  claimed  the  defendant  is  bound  to 
make  out  an  adverse  possession  of  twenty-five 
jears,  deducting  successive  or  cumulative  dis- 
abilities. This,  however,  is  a  mistake.  The 
saving  clause  in  this  second  section,  though 
somewhat  different  in  phraseology,  has  received 
the  same  construction  in  the  coiirts  of  New 
York  as  that  given  to  the  third  section.  12 
Wend.  602,  619,  620,  635,  636,  656,  676. 

The  judgment  of  the  court  below  is  therefore 
afl&rmed. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
New  York,  and  was  argued  by  counsel;  on 
consideration  whereof,  it  is  now  here  ordered 
and  adjudged  by  this  court,  that  the  judgment 
of  the  said  Circuit  Court  in  this  cause  be,  and 
the  same  is  hereby  afi&rmed,  with  costs. 
14  li.  ed. 
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lers,  and  Hamille  C.  Roumage,  Plaintiffs  in 
Error, 

V. 

CORNELIUS   W.   LAWRENCE. 

Tariff  Act  applied  to  private  and  social  transac- 
tions— ^popular  use  of  words  furnishes  rule 
for  construction — import  by  manufacturer. 

By  the  Tariff  Act  of  1846,  a  duty  of  thirty  per 
cent,  ad  valorem  Is  imposed  upon  articles  included 
within  schedule  C  ;  amongst  which  are  "clothing 
ready  made  and  wearing  apparel  of  every  descrip- 
tion ;  of  whatever  material  composed,  made  up  or 
manufactured,  wholly  or  in  part  by  the  tailor, 
sempstress  or  manufacturer. 

By  schedule  D  a  duty  of  twenty-five  per  cent, 
only  is  imposed  on  manufactures  of  silk,  or  of 
which  silk  shall  be  component  material,  not  other- 
wise provided  for;  manufactures  of  worsted,  or  of 
which  worsted  is  a  component  material  not  other- 
wise provided  for. 

Shawls,  whether  worsted  shawls,  worsted  and 
cotton  shawls,  silk  and  worsted  shawls,  barege 
shawls,  merino  shawls,  silk  shawls,  worsted  scar», 
silk  scarfs,  and  mousseline  de  laine  shawls,  are 
wearing  apparel,  and  therefore  subject  to  a  duty 
of  thirty  per  cent,  under  schedule  C. 

The  popular  or  received  import  of  words  fur- 
nishes the  general  rule  for  the  interpretation  of 
public  laws  as  well  as  of  private  and  social  trans- 
action. 

THIS  case  was  brought  up  by  writ  of  error» 
from  the  Circuit  Court  of  the  United  States 
for  the  Southern  District  of  New  York. 

It  was  an  action  brought  by  the  plaintiffs  in 
error  against  Lawrence,  the  Collector  of  the 
port  of  New  York,  for  a  return  of  duties  al- 
leged to  have  been  improperly  exacted  upon 
certain  importations  of  shawls. 

The  circumstances  of  the  case  and  the  vari- 
ous prayers  to  the  Circuit  Court,  both  on  be- 
half of  the  plaintiffs  and  defendant,  are  fully 
stated  in  the  opinion  of  the  court. 

It  was  argued  by  Messrs.  McCuUok  and  Cut- 
ting for  the  plaintiffs  in  error,  and  Mr.  Gushing 
(Attorney -General,)  for  the  defendant. 

The  points  made  by  the  counsel  for  the  plain- 
tiffs in  error,  were  the  following: 

1st.  The  first,  second,  third  and  fourth  in- 
structions asked  for  by  the  defendant,  and 
granted  by  the  court,  are  erroneous,  each  of 
them — 

(a.)  Because  the  terms,  "clothing  ready  made 
and  wearing  apparel  of  every  description,  made 
up  or  manufactured  by  the  tailor,  sempstress 
or  manufacturer,"  used  in  schedule  C,  of  Tariff 
of  1846,  do  not  include  by  their  own  force  all 
articles  which  can  be  used  as  personid  dress 
eithdr  for  the  adornment,  protection  or  comfort 
of  the  person;  and, 

(b.)  Because,  where  in  said  Tariff  of  1846 
the  use  to  which  an  article  may  be  usually  put 
is  intended  to  govern  the  rate  of  duty  to  be 
exacted,  the  statute  expressly  so  declares. 

NOTS. — Popular  and  received  import  of  words, 
furnishes  rule  of  interpretation  in  laws,  as  well  as 
in  public  and  social  transactions;  exceptions  and 
qualifications ;  accustomed  sense  and  usage. 

Laws  are  to  be  construed  by  interpreting  their 
words  in  their  plain  and  actual  meaning,  ordinary 
and  grammatical  sense  of  their  language,  when  the 
terms  are  clear  and  precise.  Wigg  v.  United  States, 
Dev.  157 ;  Beatty  v.  United  States,  Dev.  157 ;  Chase 
V.  United  States,  Dev.  158;  United  States  v.  War- 
ner, 4  Mclean,  463 ;  6  West.  Law  J.  255 ;  Parsons 
▼.  Huntaru  2  Sumn.  419,  423 ;  Levy  v.  McCartee,  6 
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(e.)  Because,  by  all  the  proofs,  said  terms, 
wearing  apparel/'  as  used  in  trade  and  com- 
merce in  July,  1846,  4id  not  embrace  such 
shawls  and  scarfs. 

252*]  •(d.)  Because,  the  terms  "wearing  ap- 
parel," as  used  in  said  Act  of  1846,  are  either 
synonymous  with  "ready  made  clothing,"  or  too 
indefinite  to  assess  any  other  article  than  ready 
made  clothing  with  duty. 

(e.)  Because  the  tariff  should  be  construed 
according  to  the  commercial  sense  and  mean- 
ing of  the  terms  employed.  The  charge  is,  in 
this  respect,  opposed  to  the  settled  law  of  this 
court. 

2.  The  fifth  and  sixth  instructions  asked  by 
the  defendant,  and  granted  by  the  court,  were 
erroneous. 

(a.)  Because  the  fifth  assumes  that  in  com- 
merce the  addition  of  fringes  by  hand  to  some 
of  said  shawls  and  scarfs,  after  they  come  from 
the  loom,  necessarily  brings  them  within  the 
terms,  "articles  worn  by  women  or  children, 
made  up,  or  made  wholly,  or  in  part,  by  hand," 
which  are  employed  in  said  schedule  C. 

(b.)  Because  the  sixth  assumes  that  the  mak- 
ing of  knots  in  the  fringes,  or  the  twisting  of 
said  fringes  by  hand  in  some  of  said  shawls, 
after  the  shawls  came  from  the  loom,  neces- 
sarily brings  the  shawls  within  the  clause,  "ar- 
ticles worn  by  women  and  children,  made  up 
or  made  wholly,  or  in  part,  b^  hand." 

The  court  erred  in  refusing  the  plaintiff's 
prayers,  because — 

3d.  The  shawls  and  scarfs  in  question  being 
in  trade  and  commerce  known  as  "manufac- 
tures of  silk" .  or  "worsted,"  and  not  being 
known  in  commerce  as  "clothing  ready  made," 
nor  as  "articles  worn  by  women  and  children," 
the  adding  of  fringes  by  hand,  or  the  knotting 
and  twisting  these  fringes  by  hand,  does  not 
take  them  out  of  the  classes  of  "manufactures 
of  silk,  or  of  which  silk  shall  be  a  component 
material,  not  otherwise  provided,"  and  of 
"manufactures  of  worsted,  or  of  which  worsted 
shall  be  a  component  material,  not  otherwise 
provided  for,"  specified  by  schedule  D. 


4th.  The  proof  shows  that  in  trade  aad 
commerce  the  term  "made,"  or  "made  up^" 
used  in  schedule  C,  does  not  embrace  goods  to 
which  fringes,  borders,  knots,  or  tassels  are 
added  after  the  fabric  is  made  in  the  loom ;  nor 
force  goods  with  such  additions  to  be  rated  or 
known  as  "articles  worn  by  women,  made  upv 
or  made  wholly,  or  part  by  hand." 

5th.  The  use  to  which  goods  may  be  put,  in 
fact,  does  not  exclude  them  from  tne  com- 
mercial class  to  which  they  belong. 

6th.  The  goods  cannot  be  classed  under 
schedule  C,  because  the  proof  shows  that  in  the 
language  of  trade  and  commerce  they  are  not 
either,  (a.)  "Articles  worn  by  men,  women,  or 
children,  made  up,  or  made  wholly  or  in  part 
by  hand."  (b.)  Nor  "clothing  ready  made, 
and  wearing  apparel  made  up,  or  manufactured 
wholly  or  in  pa  t  by  the  tailor,  sempstress,  or 
manufacturer,  (c.)  Nor  "manufactures  of  cot- 
ton, linen,  silk,  wool  or  worsted,  embroidered 
or  tamboured,  in  the  loom  or  otherwise  by  ma- 
chinery,  or  with  the  needle  or  other  process." 

*7th.  The  opinions  of  the  officers  of  [*2ftS 
the  customs  detailed  in  the  proof,  and  the  ar- 
guments attempted  to  be  drawn  by  them  from 
the  exemption  from  duty,  under  schedule  1, 
"of  wearing  apparel  in  actual  use,  and  otlier 
personal  effects  of  persons  arriving  in  the 
united  States,"  do  not  establish  any  fact,  nor 
furnish  any  guide  in  construing  the  Tariff  of 
1846,  so  as  to  charge  the  shawls  and  scarfs  is 
question  with  thirty  per  cent,  duty,  under 
schedule  C. 

8th.  To  charge  the  goods  in  question  with 
thirty  per  cent,  duty  by  schedule  C,  instead  of 
twenty -five  per  cent,  by  schedule  D,  it  is  es- 
sential that  they  should  have  been  distinctly 
well  known  in  commerce  by  the  term  "cloth- 
ing ready  made,  and  wearing  apparel,"  and  as 
the  term  "clothing  ready  made,  and  wearing 
apparel,"  by  the  testimony  does  not  embrace 
such  shawls  and  scarfs,  the  greater  rate  of 
thirty  per  cent.' is  not  to  be  imposed. 

9th.  The  terms  employed  in  schedule  C  of 
the  Tariff  of  1846,  by  which  the  exaction  of 


Pet.  102;  United  States  r.  Fisher,  2  Cranch,  868; 
Smith  V.  Bell.  2  Eng.  Rallw.  Cas.  877  ;  10  Mees.  & 
W.  378 ;  Stephenson  v.  Higginson,  8  H.  L.  Cas.  638 ; 
Fordyce  v.  Bridges,  1  H.  L.  Cas.  1 ;  11  Jur.  157 ; 
Logon  V.  Courtown,  13  Beav.  22 ;  20  L.  J.  Chan. 
347 ;  Philpot  v.  St.  George's  Hospital,  6  H.  L.  Cas. 
3.38  ;  3  Jur.  N.  S.  1269  :  Jaclcson  v.  Lewis.  17  Johns. 
475 ;  13  Johns.  504 ;  Waterford  &  Whitehall  Turn- 
pike Co.  V.  People.  0  Barb.  161 ;  People  v.  N.  Y.  C. 
Railroad  Co.  13  N.  Y.  78 :  25  Barb.  190 ;  Walter  v. 
Harris,  20  Wend.  565,  662 ;  McClnaky  v.  Cromwell, 
11  N.  Y.  593 ;  Lieber's  Leg.  Herm.  87 ;  2  Ruth.  Inst, 
ch.  7,  sec.  2 ;  Story's  Const,  sec.  292 ;  4  Hill,  884 ; 
20  Wend.  561 ;  7  N.  Y.  97. 

Statutes  are  to  be  interpreted  to  give  effect  to  all 
their  words,  when  such  interpretation  is  reason- 
able, and  consistent  with  their  provisions  and  ob- 
jects. United  States  v.  Bassett,  2  Story  C.  C.  389 ; 
6  Law  Rep.  201. 

Words  well  known  In  the  English  law  must  be 
understood  in  the  sense  of  the  English  law.  Mc- 
Cool  V.  Smith,  1  Black,  459;  Kirkpatrick  v.  Gib- 
son. 2  Brock.  Marsh.  388;  Waterford  &  White- 
hall Turnpike  Co.  v.  People,  9  Barb.  161,  167. 

(General  words  are  controlled  by  specifications, 
but  not  by  Influence  or  limitations  or  implication, 
unless  necessary  and  Irresistible.  United  States  v. 
Weiss,  2  Wall.  Jr.  C.  C.  72 ;  4  Law  Rep.  N.  8.  260 ; 
8  West.  Law  J.  529 ;  Oelpeke  v.  City  of  Dubuque,  1 
Wall.  220 :  Faro  v.  Martlndale.  2  Cranch.  10,  837 : 
Cook  V.  Hamilton  County,  6  McLean,  112;  United 
States  V.  Hughes,  Crabbe,  807 ;  2  Law  Rep.  329 ;  1 
Llv.  Law  Mag.  645 ;  United  States  v.  Combs,  12  Pet. 
72. 
•  96 


Doubtful  words  in  a  general  statute  may  be  a 
pounded  with  reference  to  a  general  usage.    Statute 
applicable  to  a  particular  place  may  be  construed 
by  usage  at  that  place.     Love  v.  Hinckley,   Abb. 
Adm.  486. 

Contemporaneous  understanding  of  a  statntc. 
corroborated  by  an  undeviattng  usage  of  tlUrty 
years,  must  govern  its  Judicial  construction.  TTntt- 
ed  States  v.  The  Recorder,  1  Blatchf.  218 ;  6  N.  Y. 
I^g.  Obs.  286 ;  Dwar.  on  SUt.  693 ;  8  Pick.  617 ;  1 
Cranch,  209 ;  5  Cranch,  22 ;  17  Mass.  144 ;  2  Mao. 
477;  2  Op.  Att.-Gen.  658;  10  Op.  Att.Gen.  52. 

Where  words  have  been  long  used  In  a  technical 
sense,  and  their  meaning  Judicially  construed,  and 
have  been  adopted  by  the  LegiRlature  In  that  scour, 
thev  should  be  so  construed,  although  varying  fross 
their  strict  literal  meaning.  Ruckmaboye  v.  Mot- 
tlchnnd,  8  Moore,  P.  C.  €•  4;  6  Moore,  lad.  App. 

234. 

Where  a  word  In  a  statute  would  make  the  claas^ 
In  which  It  occurs  unintelligible,  the  word  oiay  br 
eliminated  and  the  clause  read  without  It.  Stoae 
V.  Yeovil,  84  L.  T.  N.  8.  874 ;  1  L.  R.  C.  P.  Dtv. 
691 ;  46  L.  J.  C.  D.  DIv.  667 :  24  W.  E.  1078. 

Custom  and  usage  are  to  be  considered  In  the 
construction  of  statutes,  as  statutes  In  reaard  to 
proof  and  acknowledgment  of  deeds,  and  rdnn  of 
certificate.  Merlam  v.  Harsen,  2  Bar1».  Ch.  2S2 : 
Bank  of  Utica  v.  Merserean,  8  Barb.  Cb.  628,  577 : 

•  4  Inst.  76 ;  2  Eklw.  74 ;  5  Cranch,  82 ;  1  Ben*  A 
,  R.  106 ;  2  Cow.  667 ;  Hopk.  267. 

I      A  long  and  uninterrupted  practice  oadcr  a  atat 
I  ute  regarded  as  good  evidence  of  Its  coastmcttoa. 

•  Fort  V.  Burch,  6  Barb.  60,  78. 
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tliirty  per  cent,  is  claimed,  are  similar  in  sub- 
stance with  the  terms  of  the  Act  of  1842,  and 
the  practical  construction  and  action  of  the 
government,  in  regard  to  shawls  and  scarfs, 
under  that  Act,  should  be  followed  under  the 
Tariff  of  1846. 

10th.  The  exaction  of  thirty  per  cent,  under 
schedule  C,  is  not  justified  by  any  treasury  in- 
structions which  are  contrary  to  the  commer- 
cial imderstanding,  and  to  the  niles  of  con- 
struction of  the  statute  in  regard  to  duties. 

11th.  The  first,  second,  third  and  fourth 
prayers  of  the  plaintiffs  were,  and  each  of 
them  was  in  accordance  with  the  settled  law  of 
this  court,  and  the  refusal  of  the  court  to  in- 
struct the  jury  upon  any  of  the  said  proposi- 
tions as  prayed  for,  was  erroneous. 

The  following  is  a  part  of  the  argument  of 
the  Attorney-General: 

The  question  raised  by  the  plaintiff  in  his 
action  is  simply  this:*  are  "shawls"  wearing 
apparel  ? 

The  Act  of  1846  has  not  charged  duties  upon 
"shawls"  by  that  name.  But  if  it  be  found 
that  "shawls"  are  wearing  apparel,  then  the 
Collector  has  charged  the  true  legal  rate  of 
duty,  without  any  excess;  and  the  plaintiff's 
suit  is  without  foundation  in  law. 

For  the  signification  of  the  word  "shawls," 
as  used  in  the  plaintiff's  invoices  and  entries  at 
the  custom  house,  and  of  the  words  "wearing 
apparel,"  as  used  in  the  Statute  of  1846,  we 
must  resort  to  the  established  use  of  that  and 
of  correspondent  phrases  in  our  own  and  in 
cognate  languages,  and  to  critical  examination 
of  their  legal  intent  and  import. 
254*]  •In  McCulloch's  Dictionary  of  Com- 
merce we  have  this  definition:  "Shawls  (Qer- 
man — Schalen;  French — Chales;  Italian — Scha- 
va]i;  Spanish — Chevalos);  articles  of  fine  wool, 
silk,  or  wool  and  silk,  manufactured  after  the 
fashion  of  a  large  handkerchief,  used  in  female 
dress.  The  finest  shawls  are  imported  from 
India,  etc.  .  .  .  Shawls  are  made  of  vari- 
ous forms,  sizes  and  borders,  which  are  wrought 
separately  with  the  view  of  adapting  them  to 
the  different  markets." 

In  the  Dictionary  of  French  and  English  by 
Professors  Flemming  and  Tibbits,  we  have  this 
definition  and  explanation:  "Shawl"  (Eng- 
lish), "Grand  mouchoir  de  cou,"  (French) — 
signifying  a  great  handkerchief  for  the  neck. 

In  the  Dictionary  of  Commerce,  published 
in  Paris,  in  1839,  under  the  direction  of  Guilla- 
man,  we  have  this  definition:  "Chftle,"  grande 
pi^e  d'6toffe,  dont  les  femmes  se  couvrent  les 
epaules,  et  qui  est  ordinairement  fabriqu6  dans 
le  gout  des  ChUles  de  1'  Orient."  (Shawl — a 
large  piece  of  cloth  with  which  the  women 
cover  their  shoulders,  usually  manufactured  in 
the  fashion  of  the  shawls  from  the  east.) 

In  Landis's  French  Dictionary  (which  has 
gone  through  eleven  editions),  we  have  this 
definition:  "Schall" — longue  piece  d'^toffe  de 
soie,  ou  de  laine,  dont  les  habitants  de  V  Egypte 
s'entourent  la  tdte.  Le  schall  est  adopts  depuis 
longtemps  par  les  dames  Francaises,  qui  le 
portent  sur  les  epaules— ou  ^rit  aussi  chftle. 
(Sfaawl — a  long  piece  of  cloth  of  silk  or  wool 
with  which  the  inhabitants  of  Egypt  surround 
the  head.  The  shawl  has  been  long  since  adopt- 
ed by  the  women  of  France,  who  wear  it  on 
their  shouldera— it  is  also  written  "chftle." 
14  Ii.  cd. 


In  the  Dictionary  of  the  French  Academy, 
this  definition  is  f^ven:  "dJhftle — longue  pi^ 
d'6toffe  dont  les  onentaux  s'enveloppent  la  t6te, 
et  qui  entre  aussi  de  diverses  manidres  dans 
leur  vfitement."  (Shawl — a  long  piece  of  cloth 
with  which  the  orientals  environ  the  head,  and 
which,  in  divers  ways,  makes  a  part  of  their 
apparel.) 

Consulting  English  lexicons,  we  find  these 
definitions:  "Shawl,  a  part  of  modem  female 
dress." — ^Worcester. 

"Shawl,  a  cloth  of  wool,  cotton,  silk  or  hair, 
used  by  females  as  a  loose  covering  for  the 
neck  and  shoulders." — Webster. 

Craig's  Dictionary  of  the  English  Language 
(which  is  considered  the  best  present  standard 
work)   gives  us  this  definition: 

"Shawl,  a  kind  of  large  kerchief,  originally 
from  India,  which  forms  a  part  of  modem  fe- 
male dress,  being  worn  as  a  loose  covering  for 
the  shoulders  and  back." 

These  various  lexicographers  all  agree  that 
shawls  are  wearing  apparel. 

The  plaintiffs,  to  evade  the  definitions  in  com- 
mercial dictionaries  *and  other  lexi-  [*255 
cons,  and  the  descriptive  words  in  the  statute, 
(schedule  C),  and  the  mass  of  testimony  given 
in  this  cause,  and  the  invoices  and  entries  at  the 
customhouse  by  themselves,  offer  the  oaths  of 
men,  "that  in  trade  and  commerce,  articles  of 
this  description  are  not  considered  wearing  ap- 
parel;" that  shawls  of  this  descrijition  "are  not 
known  among  merchants  as  wearing  apparel;" 
that,  "in  a  commercial  sense,  none  of  these 
shawls  are  made  up,  nor  are  they  known  among 
merchants  as  wearing  apparel;  that  these 
shawls  'commercially  speakmg,'  are  not  wear- 
ing apparel." 

Declarations  of  this  nature  by  witnesses  avail 
nothing.  Shawls  are  known  in  commerce  as 
wearing  apparel,  these  witnesses  to  the  con- 
trary notwithstanding.  These  witnesses  say,  in 
one  breath,  shawls  are  not,  "in  a  commercial 
sense,  wearing  apparel;"  are  not,  "commercially 
speaking,  made  up,  nor  known  among  mer- 
chants as  wearing  apparel;"  and  in  the  next 
breath  tell  us  they  are  worn  bv  women,  and 
come  from  the  manufacturer  "m  a  complete 
state  to  be  worn,"  with  their  fringes  tied  by 
hand,  with  separately  woven  borders  united  to 
them,  ready  for  use;  yet  they  say,  "commer- 
cially speaking,"  and  "in  a  commercial  sense," 
they  are  neither  "made  up"  nor  "wearing  ap- 
parel!** 

Such  contrariant  absurdities  the  plaintiffs 
propose  to  dispose  of  by  the  oaths  of  the  two 
tailors,  Raymond  and  Beaumont,  who  swear 
that  they  have  "purchased  shawls  of  this  de- 
scription to  make  up  into  gentlemen's  gar- 
ments; into  waistcoats  and  dressing-gowns;" 
and  who  think  "that  shawls  are  not  wearing 
apparel  till  they  are  made  up  in  this  way." 

According  to  their  mode  of  thinking,  the 
cashmere,  and  other  fine  shawls  imported  from 
India,  were  not  known  among  merchants  as 
wearing  apparel,  and  were  not  wearing  apparel 
unless  they  were  made  up  into  gentlemen's  gar- 
ments, waistcoats  and  dressing-gowns,  or  such 
like;  that  is,  "commercially  speaking,"  and 
"in  a  commercial  sense!" 

Such  evidence,  in  favor  of  the  plaintiffs, 
made  "commercially,"  and  "in  a  commercial 
sense,"   cannot   outweigh   commercial   diction- 
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aries  and  other  lexicons;  cannot  do  away  long- 
established  usages,  and  make  us  disbelieve 
what  our  eyes  see  day  after  day;  that  is, 
shawls  in  actual  use,  as  parts  of  the  wearing 
apparel  of  females. 

The  statute,  in  schedule  0,  uses  plain  lan- 
guage to  describe  two  great  general  classes  of 
merchandise:  the  first,  "clothing  ready-made," 
the  second,  "wearing  apparel  of  every  descrip- 
tion, of  whatever  material  composed,  made  up 
or  manufactured  wholly  or  in  part  by  the  tailor, 
sempstress  or  manufacturer."  The  witnesses 
for  the  plaintiffs  confound  the  two  classes,  omit 
256*]  *parts  of  the  descriptions  of  the  second 
class,  endeavor  to  confuse  the  plain  meaning 
of  the  statute  by  introducing  a  sophistical 
sense,  called  by  them  "a  commercial  sense;" 
and  even  in  that  they  put  away  the  established 
significations  of  words,  contradict  standard 
writers  on  commerce,  and  repudiate  common 
sense  and  common  usage. 

Wearing  apparel  is  a  general  description  or 
genus  comprehending  many  species,  and  shawls 
are  undoubtedly  a  species  of  wearing  apparel. 
Common  use,  the  definitions  and  explanations 
of  learned  writers  of  commercial  dictionaries, 
and  of  other  lexicons,  the  daily  experience  of 
our  own  eyesight,  all  concur  to  convince  our 
understandings,  beyond  a  doubt,  that  shawls 
are  a  species  of  apparel  worn  by  females. 
If  shawls  are  not  "made  up  or  manufactured 
wholly  or  in  part  by  the  tailor,  sempstress  or 
manufacturer,"  how  or  by  whom  are  they 
made?  Certain  it  is  they  are  not  a  raw  mate- 
rial, but  are  the  products  of  art  and  labor. 

Congress,  in  legislating  the  system  of  duties 
on  imports  in  the  Act  of  1846  (schedule  C), 
has  given  a  description  for  revenue  purposes, 
which  clearly  comprises  these  shawls;  the 
words  of  description  employed  in  the  statute 
must  have  their  known  signification  as  estab- 
lished by  standard  writers,  use,  and  general  ac- 
ceptation. The  sophistications  attempted  by 
the  witnesses  for  plaintiffs  about  a  "commer- 
cial understanding,"  and  "in  a  commercial 
sense,"  are  foreign  to  the  case,  and  are  over- 
ruled by  this  court  in  De  Forest  v.  Lawrence, 
13  How.  282. 


Mr.  Justice  Daniel  delivered  the  opinion  of 
the  court: 

The  plaintiffs  in  error  instituted  in  the  court 
aforesaid  against  the  defendant  an  action  of 
trespass  on  the  case  for  the  recovery  of  an  al- 
leged excess  of  duties  charged  by  the  defendant 
as  Collector  of  the  port  of  New  York,  and  paid 
to  him  under  protest  by  the  plaintiffs,  upon 
certain  goods  imported  by  them  from  Havre  in 
France,  and  described  by  them  in  the  invoices 
and  entries  thereof  as  "worsted  shawls,  worsted 
and  cotton  shawls,  silk  and  worsted  shawls, 
barege  shawls,  merino  shawls,  silk  shawls, 
worsted  scarfs,  silk  scarfs,  and  mousseline  de 
laine  shawls."  There  appear  to  have  been  nine- 
teen different  importations  by  the  plaintiffs, 
comprised  within  the  description  just  given,  but 
a  particular  or  separate  enumeration  of  them  is 
not  necessary,  it  being  admitted  that  the  pro- 
test of  the  plaintiffs  embraced  the  whole  of 
them,  and  that  the  correctness  or  incorrectness 
of  the  proceeding  in  reference  to  each  of  them 
depends  upon  the  construction  of  the  same  stat- 
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ute.  Upon  the  articles  thus  described,  the  Col- 
lector charged  the  duty  of  thirty  per  centum  ad 
valorem  as  being  wearing  apparel  within  the 
meaning  *of  schedule  C,  in  the  Act  of  [•257 
Congress  of  the  30th  of  July,  1846.  Vide  9tli 
Stat,  at  L.  ch.  74,  p.  44.  The  plaintiffs  insist 
that  according  to  schedule  D,  in  the  same 
statute,  they  were  bound  to  pay  at  the  rate  of 
twenty-five  per  centum  ad  valorem  only,  and 
for  a  recovery  of  a  difference  between  this 
last  rate  and  that  at  which  they  have  made 
payment,  their  action  has  been  brought. 

Upon  issue  joined  on  the  plea  of  non  assump- 
sit and  under  instructions  from  the  court  as  to 
the  import  of  the  provisions  of  the  Statute  of 
July  30th,  1846,  a  verdict  was  found  for  the  de- 
fendant,  and  a  judgment  entered  in  accordance 
therewith.  This  case  is  comprehended  within 
narrow  limits,  and  its  decision  must  depend  en- 
tirely upon  the  interpretation  of  those  portions 
of  the  Statute  of  1846,  designated  as  schedules 
C  and  D,  as  to  the  description  and  enumeration 
of  the  articles  subjected  to  duties  and  the  rate 
of  impost  prescribed  by  these  schedules. 

In  schedule  C,  which  imposes  a  duty  of  thirty 
per  centiim  ad  valorem,  are  comprised  the  fol- 
lowing articles,  in  the  literal  terms  of  the  law, 
"clothing  ready  made,  and  wearing  apparel  of 
every  description,  of  whatever  material  com- 
posed, made  up  or  manufactured,  wholly  or  hi 
part  by  the  tailor,  sempstress  or  manufacturer." 

By  schedule  D,  of  the  same  Act,  it  is  declared 
that  an  impost  of  twenty-five  per  centum  only 
shall  be  levied  on  "manufactures  of  silk,  or  of 
which  silk  shall  be  a  component  material,  not 
otherwise  provided  for;  manufactures  of 
worsted,  or  of  which  worsted  is  a  component 
material,  not  otherwise  provided  for." 

Several  witnesses  were  eicamined  by  the 
plaintiffs,  with  the  view  of  showing  that  in  a 
mercantile  sense  the  term  "shawls,"  under 
which  descriptive  name  the  goods  of  the  plain- 
tiffs were  entered,  did  not  include  "wearing 
apparel,"  and  a  fortiori  not  wearing  apparel, 
either  made  up  or  manufactured  wholly  or  in 
part  by  the  tailor,  sempstress  or  manufacturer; 
and  that  therefore  under  the  provision  of 
schedule  D  they  were  subject  to  an  impost 
of  twenty -five  per  centum  only  as  manufaetnras 
of  silk  or  worsted,  "not  otherwise  provided 
for."  Countervailing  evidence  was  adduced  on 
the  part  of  the  defendant  to  show  that,  in  a 
mercantile  sense,  and  by  generally  received 
and  notorious  acceptation,  and  by  the  plain 
and  even  imperative  language  of  the  statnte» 
shawls  were  established  to  be  wearing  ap- 
parel; and  consequently  came  within  the  rates 
imposed  by  schedule  C,  and  could  not  he 
brought  within  the  description  in  schedule  D, 
as  articles  "not  otherwise  provided  for."  The 
character  of  the  evidence,  or  more  properly  the 
points  it  was  designed  to  bear  upon,  mosfc 
plainly  appear  from  the  several  prayers  sub- 
mitted at  the  trial,  and  by  the  rulings  of  the 
court  upon  those  prayers. 

*The  counsel  for  the  plaintiffs  moved  [*2S8 
the  court  to  charge  and  instruct  the  jury, 

1st.  That  if  the  jury  shall  find  from  the  evi- 
dence that  the  shawls  in  question  were  known 
at  the  date  of  the  passage  of  the  said  Act  of 
30th  July,  1846,  in  trade  and  commerce  as 
"manufactures  of  worsted,"  or  of  which  wofsted 
was  a  component  material,  that  then  they  are  em- 
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braced  in  schedule  D,  and  are  only  liable  to  a 
dnty  of  twenty-five  per  centum  ad  valorem,  and 
no  more. 

Second.  That  if  the  jury  shall  find  from  the 
evidence  that  the  shawls  in  question  were  not, 
at  the  date  of  the  said  last-mentioned  Act,  in  a 
commercial  sense,  and  according  to  the  mean- 
ing of  the  term  among  merchants,  either — 

Ist.  Articles  worn  by  men,  women  or  chil- 
dren, "made  up,"  or  made  wholly  or  in  part 
by  hand.  2d.  Nor  clothing  ready  made,  or 
wearing  apparel  "made  up,"  or  manufactured 
wholly  or  in  part  by  the  tailor,  sempstress  or 
manufacturer.  3d.  Nor  manufactiu'es  of  cot- 
ton, linen,  silk,  wool  or  worsted,  embroidered 
or  tamboured  in  the  loom,  or  otherwise  by  ma- 
chinery, or  with  the  needle  or  other  process; 
then  in  either  of  said  cases  the  articles  in  ques- 
tion are  liable  only  to  a  duty  of  twenty-five 
per  centum  ad  valorem. 

Third.  That  if  the  jury  shall  find  from  the 
evidence  that  the  articles  in  question  were 
charged,  under  the  Act  of  1842,  with  duty  as 
"manufactures  of  combed  wool  or  worsted," 
"manufactures  of  worsted,  and  manufactures 
of  worsted  and  silk  combined,"  under  section 
1,  subdivision  1  of  said  Act,  and  as  "manu- 
factures of  cotton,"  or  of  which  cotton  shall 
be  a  component  part  imder  section  2,  subdivi- 
sion 2  of  said  Act,  then  the  articles  in  question 
are,  imder  the  Act  of  1846,  liable  to  a  duty  of 
twenty-five  per  cent,  ad  valorem,  and  no  more. 

Fourth.  That  if  the  jury  shall  find  from  the 
evidence  that  at  the  date  of  the  passage  of  the 
said  Act  of  the  30th  of  July,  1846,  the  shawls 
in  question  were  commercially  known  as  ''man- 
ufactures of  worsted,"  or  of  which  worsted 
was  a  component  material,  and  that  they  were 
not  known  in  trade  and  commerce  as  clothing 
ready  made,  or  as  "wearing  apparel"  made  up, 
or  manufactured  wholly  or  in  part  by  the  tailor, 
semptress  or  manufacturer,  nor  as  articles 
worn  by  men,  women  and  children,  made  up, 
or  made  wholly  or  in  part  by  hand,  then  they 
are  chargeable  with  a  duty  of  twenty-five  per 
oent.  ad  valorem,  and  no  more. 

Whereupon  His  Honor,  the  presiding  judge, 
refused  so  to  instruct  the  jury  in  accordance 
with  all  or  any  of  the  said  several  prayers, 
whereby  the  plaintiffs,  by  their  counsel,  had 
prayed  the  court  to  instruct  the  jury. 

^d  thereupon  the  counsel  for  the  plaintiffs 
259*]  then  and  there  'excepted  to  the  refusal 
of  the  said  judge  to  instruct  the  jury  in  con- 
formity with  the  said  several  prayers  of  the  said 
plaintiffs,  and  also  to  the  charge  and  instruct- 
ing the  jury  by  the  said  judge,  in  conformity 
with  all,  any,  and  every  of  the  several  prayers 
wherein  the  defendant's  counsel  had  so  prayed 
the  court  to  instruct  the  jury  as  matter  of  law. 

The  counsel  for  the  defendant  insisted,  as 
matter  of  law,  and  prayed  the  court  to  charge 
and  instruct  the  jury  as  follows: 

First.  That  shawls  and  scarfs  suitable  and 
adapted  in  the  state  they  are  imported,  to  be 
worn  by  women  on  the  person,  as  an  article  of 
dress,  and  usually  so  worn  by  women  in  the 
United  States,  are  "wearing  apparel,"  "made 
up"  or  manufactured  wholly  or  in  part,  by  the 
tailor,  seamstress  or  manufacturer,  within  the 
true  meaning  of  schedule  C,  of  the  Tariff  Act 
of  the  30th  of  July,  1846,  and  are  properly 
chargeable  with  the  duty  of  thirty  per  cent- 
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um  ad  valorem,  prescribed  by  said  sched* 
ule  C. 

Second.  That  shawls  and  scarfs  of  the  de- 
scription above  named  are  not  the  less  wearing 
apparel,  made  up  or  manufactured  wholly  or 
in  part  by  the  tailor,  seamstress  or  manufac- 
turer, within  the  true  meaning  of  the  said 
schedule,  though  sometimes  purchased  by 
clothiers  and  tailors  to  be  «nade  up  into  vests, 
dressing  gowns  and  other  garments,  as  testi- 
fied to  by  the  witnesses  for  the  plaintiffs  in 
this  case. 

Third.  That  shawls  and  scarfs  of  the  de- 
scription above  named  are  wearing  apparel, 
made  up  or  manufactured  wholly  or  in  part  by 
the  tailor,  sempstress  or  manufacturer,  within 
the  true  meaning  of  the  said  schedule  C,  not- 
withstanding, at  the  date  of  the  passage  of  the 
said  Act  of  July,  1846,  they  may  not  have  been 
called  or  known  by  commercial  men  in  trade 
and  commerce  by  the  name  of  wearing  apparel. 

Fourth.  That  whatever  may  have  been,  at 
the  date  of  the  said  Act,  the  definition  given 
by  commercial  men  to  the  term  "wearing  ap- 
parel," shawls  and  scarfs  of  the  description 
above  named  are  nevertheless  wearing  apparel, 
made  up  in  whole  or  in  part  by  the  tailor, 
sempstress  or  manufacturer,  witnin  the  true 
meaning  of  the  said  schedule  C. 

Fifth.  That  shawls  or  scarfs  suitable  and 
adapted  in  their  state  as  imported,  to  be  worn 
by  women  and  children,  of  whatever  material 
composed,  having  fringes  added  by  hand  to  the 
body  of  the  shawls  after  the  same  has  come 
from  the  loom,  with  sticks  or  needles,  or  other 
such  implements,  although  according  to  com- 
mercial usage  and  imderstanding  that  said  ar- 
ticles are  not  thereby  charged  in  their  commer- 
cial sense  or  acceptation,  are  articles  worn  by 
women  and  children  made  up  or  made  wholly 
or  in  part  by  hand  within  the  true  meaning  of 
said  schedule  C,  and  are  therefore  chargeable 
with  the  duty  of  thirty  per  centum  ad  valorem, 
prescribed  by  said  schedule  C. 

*Sixth.  That  shawls  and  scarfs  of  [*260 
the  description  above  named,  in  the  fringes 
of  which,  after  the  body  of  the  shawls  has  come 
from  the  loom,  knots  are  made  by  hand  as  a 
part  of  such  fringes,  or  the  fringes  of  which 
are  twisted  or  otherwise  completed  by  hand, 
although  according  to  commercial  usage  and 
understanding  the  said  articles  are  not  hereby 
changed  in  their  commercial  sense  or  accepta- 
tion, are,  nevertheless,  articles  worn  by  women 
and  children,  made  up  or  made  wholly  or  in 
part  by  hand,  within  the  true  meaning  of  the 
said  schedule  C,  and  are  therefore  chargeable 
with  the  duty  of  thirty  per  centtun  ad  valorem, 
prescribed  by  the  said  schedule  G. 

And  thereupon  His  Honor,  the  presiding 
judge,  charged  the  jury  in  accordance  with  the 
several  prayers  in  conformity  with  which  the 
defendant's  counsel  had  insisted  as  matter  of 
law. 

And  thereupon  the  counsel  for  the  plaintiffs 
excepted  to  said  ruling  of  the  court  upon  each 
of  the  said  prayers. 

In  construing  the  provision  of  schedule  C, 
we  think  that  its  meaning  cannot  be  easily  mis- 
conceived, if  the  rule  of  interpretation  be  drawn 
from  the  ordinary  and  received  acceptation  of 
its  language,  or  from  any  regard  to  the  sensible 
and  consistent  application  of  its  words.    It  is 
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obvious,  that  by  the  phrase  "clothing  ready- 
made,  and  wearing  apparel  of  every  descrip- 
tion/' the  Legislature  did  not  mean  to  limit  the 
enumeration  to  such  habiliments  as  were  either 
by  necessity  or  by  a  regard  to  comfort  or  util- 
ity required  to  be  changed  from  their  original 
shape  or  fashion,  and  reshaped,  reconstructed 
in  order  to  adapt  them  to  the  human  body,  or 
to  the  purposes  of  life.  Such  a  construction 
would  render  the  member  of  the  sentence  im- 
mediately following  and  connected  with  the 
former  by  the  copulative  conjunction,  and  de- 
signing to  introduce  a  new  class  of  subjects, 
altogether  absurd,  and  wholly  inoperative.  It 
must  be  understood  as  being  the  intention  of 
the  Legislature  to  add  to  "clothing  ready- 
made,"  in  the  acceptation  above  given,  every 
article  which  in  its  design  and  completion  and 
received  uses,  is  an  article  of  wearing  apparel, 
and  to  comprise  such  article  within  schedule  C 
of  the  Act  of  1846,  no  matter  of  what  material 
composed,  either  in  whole  or  in  part,  or  by 
whom  composed  or  made  up,  whether  by  the 
tailor,  sempstress,  or  manufacturer.  The  ques- 
tion to  be  determined  has  no  relation  either  to 
material  or  process,  or  agent,  but  exclusively  to 
the  origin  and  purposes  of  the  subject  of  the 
duty  imposed  as  being  in  its  design  and  in  its 
finished  condition  "wearing  apparel."  Simply, 
in  other  words,  whether  shawls  are  wearing 
apparel. 

By  the  several  prayers  pressed  upon  the  Cir- 
ouit  Court  for  instructions  to  the  jury,  the 
object  to  which  they  are  all  directed  has  been 
the  diversion  of  the  jur^  from  this  the  only  le- 
261*]  gitimate  •inquiry  before  them.  The 
effort  has  been  to  substitute  for  the  literal  and 
lexicographical  and  popular  meaning  of  the 
phrase  ''wearing  apparel,"  some  supposed 
mercantile  or  commercial  signification  Of  these 
words,  and  to  render  subservient  to  that  sig- 
nification what  was  clearly  accordant  with  the 
etymology  of  the  language  of  the  statute,  with 
the  essential  purposes  and  action  of  the  govern- 
ment, and  with  the  widespread,  if  not  the 
universal  imderstanding,  of  all  who  may  not 
happen  to  fall  within  the  range  of  a  limited  and 
interested  class.  In  instances  in  which  words 
or  phrases  are  novel  or  obscure,  as  in  terms  of 
art,  where  they  are  peculiar  or  exclusive  in 
their  signification,  it  may  be  proper  to  explain 
or  elucidate  them  by  reference  to  the  art  or 
science  to  which  they  are  appropriate;  but  if 
language  which  is  familiar  to  all  classes  and 
grades  and  occupations — language,  the  mean- 
ing of  which  is  impressed  upon  all  bv  the  daily 
habits  and  necessities  of  all — may  be  wrested 
from  its  established  and  popular  import  in 
reference  to  the  common  concerns  of  life,  there 
can  be  little  stability  or  safety  in  the  regula- 
tions of  society.  Perhaps  within  the  compass 
of  the  English  language,  and  certainly  within 
the  popular  comprehension  of  the  inhabitants 
of  this  country,  there  can  scarcely  be  found 
terms  the  import  of  whch  is  better  understood 
than  is  that  of  the  words  "shawl"  and  **wear- 
ing  apparel,"  or  of  "shawl"  as  a  familiar, 
every  day  and  indispensable  part  of  wearing 
apparel.  And  it  would  seem  to  be  a  most  ex- 
travagant supposition  which  could  hold  that, 
in  the  enactment  of  a  law  affecting  the  interests 
of  the  nation  at  large,  the  Legislature  should 
select  for  that  purpose  language  by  ^hich  the 
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nation  or  the  mass  of  the  people  must  necessa- 
rily be  misled.  The  popular  or  received  import 
of  words  furnishes  the  general  rule  for  the  in- 
terpretation of  public  laws  as  well  as  of  private 
and  social  transactions;  and  wherever  the  Legis- 
lature adopts  such  language  in  order  to  define 
and  promulge  their  action  or  their  will,  the 
just  conclusion  from  such  a  course  must  be^ 
that  they  not  only  themselves  comprehended 
the  meaning  of  the  language  they  have  selected, 
but  have  chosen  it  with  reference  to  the  known 
apprehension  of  those  to  whom  the  legislative 
language  is  addressed,  and  for  whom  it  is  de- 
signed to  constitute  a  rule  of  conduct,  namely: 
the  community  at  large.  If,  therefore,  the 
strange  concession  were  admissible  that,  in  the 
opinion  of  a  portion  of  the  mercantile  men, 
shawls  were  not  considered  wearing  apparel,,  it 
would  still  remain  to  be  proved  that  tlus  of^n- 
ion  was  sustained  by  the  judgment  of  the 
community  generally,  or  that  the  Legislature 
designed  a  departure  from  the  natural  and  pop- 
ular acceptation  of  language. 

Another  position  pressed  upon  the  Cireiiit 
Court  in  behalf  of  the  plaintiffs  in  error,  as  is 
shown  by  the  evidence  and  by  one  *of  1*2 #9 
the  prayers  to  the  court,  was  this:  that  shawls, 
in  the  form  in  which  they  are  fashioned  and 
finished  by  the  manufacturer,  could  not  prop- 
erly be  termed  wearing  apparel,  because  they 
are  by  tailors  and  clothiers  f reouently  purchased 
to  be  worked  up  into  vests  and  other  garments. 
This  position  might,  with  equal  propriety,  be 
urged  with  reference  to  any  article  of  wearing 
apparel  whatsoever  which  should  be  diverted 
from  its  primal  and  regular  use  and  desiipi.  The 
consistency  and  force  of  this  argument,  if  sneh 
it  deserves  to  be  called,  may  be  aptly  illustrated 
by  the  account  of  the  varied  uses  of  a  familiar 
article  of  wearing  apparel  found  in  a  poetieal 
description  of  the  privations  and  expedients  of 
a  needy  author,  in  which  we  read  that, 

"A  stocking 'decked  his  brow  Instead  of  bay, 
A  cap  by  nigbt,  a  stocking  all  the  day.** 

According  to  the  logic  of  the  position  last 
referred  to,  a  stocking  transferred  into  a  night- 
cap is  shown  never  to  have  been  a  stoclang,, 
and  therefore  never  wearing  apparel,  notwith- 
standing its  primitive  denomination,  the  design 
for  which  it  was  knit  or  woven ;  or  the  offices  to 
which  it  may  have  been  usually  applied. 

To  the  rulings  of  the  Circuit  Court  upon  ths 
prayers  presented  on  behalf  of  the  plaintiffs 
and  defendants  respectively,  we  deem  it  un- 
necessary to  apply  a  separate  comment.  It  is 
sufficient  here  to  remark,  that  upon  a  deliberate 
examination  of  those  rulings,  m  reference  to 
the  facts  and  features  of  the  case,  we  aceord 
to  the  former  our  entire  sanction,  as  being  coin 
cident  with  the  principles  laid  down  in  thia 
opinion,  and  with  a  just  interpretation  of 
those  clauses  of  the  statute  under  color  of 
which  this  action  was  instituted. 

We  therefore  adjudee  that  the  decision  of  the 
Circuit  Court  be,  and  the  same  ia  hereby  af- 
firmed. 

Order. 

This  cause  came  on  to  be  heard  on  the  inm- 
script  of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
New  York,  and  was  argued  by  counsel ;  on  eon  - 
sideration  whereof^  it  1b  now  hsre  ordered  aad 
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adjudged  by  this  court,  that  the  judgment  of 
the  said  Circuit  Court  in  this  cause  be,  and  the 
same  is  hereby  affirmed,  with  costs. 

See  1  Blatchf.,  504. 


i68*l     •EDWIN    BARTLETT,    Plaintiff    in 

Error, 

V. 

GEORGE  P.  KANE. 

« 

Duties  on  imports — ^appraisement  of  amount 
of  quinine  in  quantity  of  Peruvian  bark — 
good  where  appeal  withdrawn— additional  not 
refunded  as  drawback. 

By  the  Tariff  Act  of  1842,  the  custom  house  ap- 
praisers are  directed  to  ascertain,  estimate  and  ap- 
praise, by  all  reasonable  ways  and  means  in  tbeir 
power,  tbe  true  and  actual  market  yalue  of  goods, 
etc.,  and  hare  power  to  require  tbe  production,  on 
oatb,  of  all  letters,  accounts  or  invoices  relating  to 
the  same.  If  tbe  importer  sball  be  dissatisfied  witb 
the  appraisement,  he  may  appeal  to  two  merchant 
appraisers. 

Where  there  was  an  importation  of  Peruvian 
bark,  and  the  appraisers  directed  a  chemical  exam- 
ination to  be  made  of  the  quantity  of  quinine  which 
it  contained,  although  the  rule  may  have  been  in- 
accurate, yet  It  did  not  destroy  the  validity  of  the 
appraisement. 

The  importer  having  appealed,  and  the  appraisers 
having  then  called  for  copies  of  letters,  etc.,  the 
importer  withdrew  his  appeal  without  complying 
with  the  requisition.  The  appraisement  then  stands 
good. 

Tbe  appraisers  having  reported  the  value  of  the 
goods  to  be  more  than  ten  per  cent,  above  that  de- 
clared in  the  invoice,  the  collector  assessed  an  ad- 
ditional duty  of  twenty  per  cent,  under  the  eighth 
section  of  the  Act  of  1846,  9  Stat,  at  Large,  48. 
This  additional  duty  was  not  entitled  to  be  re- 
funded, as  drawback,  upon  re-exportation. 

THIS  case  came  up  by  writ  of  error  from  the 
Circuit  Court  of  the  United  States  for  the 
District  of  Maryland. 

It  was  an  action  brought  by  Bartlett  against 
Kane,  who  was  the  Collector  of  the  port  of  Bal- 
timore, for  the  refunding  of  certain  duties  al- 
leged to  be  illegally  exacted  upon  the  importa- 
tion of  Peruvian  bark. 

The  circumstances  of  the  case  are  fully  stat- 
ed in  the  opinion  of  the  court. 

It  was  argued  by  Messrs.  Brune  and  Brown 
for  the  plaintiff  in  error,  and  by  Mr.  Gush- 
ing (Attorney-General),  for  the  defendant. 

The  points  and  authorities  relied  upon  by 
the  counsel  for  the  plaintiff  in  error  were  as 
follows: 

Ist.  That  the  true  dutiable  value  of  the 
goods  imported  by  the  plaintiff  in  error,  which 
were  the  production  of  Bolivia,  and  exported 
from  that  country  by  Messrs.  Pinto  &  Co.,  to 
whom  they  belonged,  was  their  market  value 
in  Bolivia,  at  the  time  of  their  procurement  by 
Messrs.  Pinto  &  Co. 

2d.  That  if  said  goods  are  to  be  considered 
as  exported  from  Peru,  their  true  dutiable 
▼alue  was  their  market  value  in  Bolivia  at  the 
date  of  their  exportation  from  Peru;  and  the 
court  below,  which  seems  to  consider  them  as 
exported  from  Peru,  then  erred  in  declaring 
that  the  law  in  such  case  fixes  the  duties  upon 
the  market  value  at  the  place  of  exportation. 

3d.  That  as  Bolivia  was  not  an  open  market 
in  which  bark  could  be  purchased  during  the 
continuance  of  the  contracts  between  Pinto  & 
Co.  and  the  Bolivian  government,  the  cost  price 
SC4*]  *to  Messrs.  Pinto  &  Co.  of  the  said 
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goods,  under  their  contracts  of  monopoly  with 
the  Bolivian  government,  must  be  e'jteemed  the 
market  value  of  said  goods  in  Bolivia,  for  the 
purpose  of  fixing  the  dutiable  value  of  said 
goods,  whether  considered  as  exports  from  Bo- 
livia or  Peru. 

4th.  That  the  invoice  value  of  said  goods 
which  was  declared  on  the  entry,  and  upon 
which  duty  was  then  paid  by  the  agents  of  the 
plaintiff  in  error,  is  clearly  shown,  by  the  evi- 
dence, not  only  to  have  been  greater  than 
the  cost  price  to  Messrs.  Pinto  &  Co.  under 
their  said  contracts,  but  was  also  fully  equal 
to  the  value  of  such  goods  in  the  markets  of 
Peru  up  to  the  period  of  their  shipment  from 
that  country. 

5th.  That  whatever  may  be  the  rule  of  law 
establishing  the  true  dutiable  value  of  said 
goods,  their  dutiable  value  as  mentioned  in  the 
invoice,  duly  verified  and  declared  on  the  en- 
try, must  be  deemed  their  true  dutiable  value 
until  superseded  by  a  valid  appraisement,  fix- 
ing a  different  value. 

6th.  That  the  appraisement  by  which  the 
dutiable  value  of  the  said  goods  was  raised, 
and  the  importer  was  subjected  to  the  addi- 
tional duty  prescribed  by  the  eighth  section  of 
the  Act  of  1846,  was  illegal  and  void,  and  the 
duties  thus  claimed  and  paid  under  said  ap- 
praisement, were  illegally  exacted. 

7th.  That  the  court  below  erred  in  refusing 
the  plaintiff's  second  prayer,  and  in  the  opinion 
which  was  given  to  the  jury,  by  which  it  de- 
cided as  a  matter  of  law,  and  without  submit- 
ting any  facts  to  be  found  by  the  jury  that 
said  appraisement  was  valid. 

8th.  That  the  non-compliance  of  the  plaintiff 
in  error  with  the  requirements  of  the  apprais- 
ers, contained  in  their  letter  of  the  6th  of  Oc- 
tober, 1849,  did  not  make  valid  the  illegal  ap- 
praisement of  his  goods,  previously  made,  and 
then  still  appealed  from. 

9th.  That  the  court  below  erred  in  refusing 
to  grant  the  plaintiff's  third  and  fourth  prayers; 
and  also  in  the  opinion  which  it  gave,  by  which 
it  instructed  the  jury  absolutely,  and  without 
submitting  any  facts  to  be  found  by  them, 
that  the  plaintiff,  by  his  conduct,  had  fixed  the 
correctness  of  the  said  appraisement. 

10th.  That  the  court  erred  in  rejecting  the 
plaintiff's  fifth  prayer,  and  in  instructing  the 
jury  that  the  plaintiff  was  not  entitled  to  re- 
cover any  part  of  the  sum  exacted  by  the  de- 
fendant m  error,  as  additional  duty  under  the 
eighth  section  of  the  Act  of  1846,  upon  the 
goods  entered  by  the  plaintiff  for  warehousing 
and  subsequently  exported. 

To  maintain  the  first  seven  points,  having 
reference  to  the  true  dutiable  value  of  the 
goods,  and  the  invalidity  of  the  appraisement 
*by  which  this  value  was  raised,  the   [*265 

Slaintiff  in  error  relies  on  the  following  Acts  of 
dngress:  1818,  ch.  79,  3  Stat,  at  Large,  433, 
and  particularly  to  sees.  3,  4,  5,  9,  11,  12,  16,  16 
and  17;  1823,  ch.  21,  3  Stat,  at  Large,  729,  sees. 
4,  6,  7,  8,  13,  14,  15,  16,  18,  19,  21;  1828,  ch. 
55,  4  Stat,  at  Large,  270,  sees.  8,  9;  1830,  ch. 
147,  4  Stat,  at  Large,  409,  sees.  1,  2,  3,  4;  18"  ^ 
ch.  227,  4  Stat,  at  Large,  583,  sees.  7,  8,  15; 
1833,  ch.  55,  4  Stat,  at  Large,  629,  sec.  3;  1842, 
ch.  270,  5  Stat,  at  Large,  584,  sees.  16,  17,  21, 
22,  23,  24;  1846,  ch.  74,  9  Stat,  at  Large,  42, 
sees.  1,  8,  11,  schedule  F. 
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And  by  way  of  illustration,  to  the  Act  of 
1851,  ch.  38,  9  Stat,  at  Large,  629.  And  the 
Treasury  Circular  of  the  27th  of  March,  1851, 
construing  the  same. 

And  the  following  authorities:  Tappan  v. 
The  United  States,  2  Mas.  396;  Tappan  v.  The 
United  States,  11  Wheat.  420  to  427;  Tracy  v. 
Swartwout,  10  Pet.  94,  95;  Elliott  v.  Swart- 
wout,  lb.  153-157;  Marriott  v.  Brune,  9  How. 
634,  635;  Greely  v.  Thompson,  10  How.  225- 
241;  Maxwell  v.  Griswold,  lb.  247  to  254;  Reg- 
gio  V.  Greely,  MSS.  Mass.  Circuit,  June,  1851; 
Grinnell  v.  Lawrence,  1  Blatchf.  384,  350. 

To  maintain  his  8th  and  9th  points,  the  plain- 
tiff in  error  refers  to  1823,  ch.  21,  3  Stat,  at 
Large,  729,  sees.  16,  17;  1830,  ch.  147,  4  Stat, 
at  Large,  409,  sec.  3;  1832,  ch.  227,  4  Stat,  at 
Large,  583,  sees.  7,  8;  142,  ch.  270,  5  Stat,  at 
Large,  548,  sees.  16,  17;  1848,  ch.  70,  9  Stat, 
at  Large,  237. 

And  to  Tappan  v.  The  United  States,  2  Mass. 
403;  Grinnell  v.  Lawrence,  1  Blatchf.  350; 
Tucker  v.  Kane,  MSS.  Md.  Circuit;  Reggio  v. 
Greely,  MSS.  Mass  Circuit,  June,  1851;  Wat- 
son on  Arbitrations,  59  Law  Library,  36;  Rus- 
sell on  Arbitrations,  63,  lb.  151;  Tracy  v. 
Swartwout,  10  Pet.  95,  96;  Marriott  v.  Brune, 
9  How.  634;  Greely  v.  Thompson,  10  How.  229- 
238. 

To  maintain  his  10th  point  he  refers  to  the 
Acts  of  1709,  ch.  22, 1  Stat,  at  Large,  627,  par- 
ticularly sees.  56,  75,  76,  77,  78,  80,  81,  84; 
1816,  ch.  107,  3  Stat,  at  Large,  310,  sec.  4;  1818, 
ch.  129,  3  Stat,  at  Large,  467;  1823,  ch.  21,  3 
Stat,  at  Large,  729,  sees.  28-37;  1830,  ch.  147, 
4  Stat,  at  Large,  409,  sec.  5;  1842,  ch.  270,  5 
Stat,  at  Large,  548,  sees.  12,  13,  15;  1846,  ch.  7, 
9  Stat,  at  Large,  3,  sec.  3;  1846,  ch.  84,  9  Stat, 
at  Large,  53,  sees.  1,  2;  Treasury  Circular  of 
12th  June,  1847;  Tremlett  v.  Adams,  13  How. 
303. 

The  Attorney-General  contended: 

The  said  appraisement  was  final  and  conclu- 
sive upon  the  withdrawal  of  the  appeal. 

After  enumerating  the  statutory  provisions 
upon  the  subject,  he  said: 

From  the  enactments  of  the  statute,  it  is 
266*]  clear  that  the  appraisement  *by  the  cus- 
tom house  appraisers  becomes  final  and  conclu- 
sive upon  either  of  these  events ;  by  the  failure 
of  the  owner,  importer  or  consignee,  to  ask  an 
appeal  to  merchant  appraisers,  or  by  withdraw- 
ing that  appeal  after  taken,  or  by  refusing  to 
produce  the  letters  or  accounts  relating  to  the 
goods  imported. 

The  statute  cannot  be  evaded  b^  taking  an 
appeal  and  then  withdrawing  it,  with  notice  of 
an  intent  to  bring  the  question  of  the  true 
market  value  before  the  judicial  tribunals;  nor 
by  taking  an  appeal,  refusing  to  produce  the 
letters  and  accounts  required,  and  withdrawing 
the  appeal  imder  protest  against  the  appraise- 
ment appealed  from,  with  notice  that  the  ap- 
pellant means  to  contest  the  appraisement  and 
present  his  documents,  called  for  by  the  ap-, 
praisers,  before  a  tribimal  other  than  the  mer- 
chant appraisers. 

The  statute  has  provided  the  appellate  tri- 
bunal to  settle  finally  the  question  of  the  true 
market  value  of  the  goods  when  the  importer, 
owner  or  consignee  is  dissatisfied  with  the  ap- 

¥raisement,   by   the  custom  house   appraisers, 
hat  final  appellate  tribunal  is  to  consist  of 
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merchants,  "two  discreet  and  escperienoed  mer- 
chants,  citizens  of  the  United  States,  familiar 
with  the  character  and  value  of  the  goods  in 
question."  The  ingenuity  of  the  plaintifiT  can- 
not draw  this  question  ad  aliud  examen. 

The  plaintiff  says:  "In  looking  more  careful- 
ly to  the  requisition  of  your  appraisers  of  baric 
per  St.  Joseph,  I  find  that  I  shall  have  to  have 
copied  and  translated  a  mass  of  correspondence 
from  January  last,  when  it  was  shipped,  to 
August  (for  reference  to  it  is  made  in  all  my 
letters  from  Pinto  &  Co.,  and  Alsop  &  Co.) ; 
and  in  order  the  more  fully  to  explain  Pinto  A 
Co/s  mode  of  invoicing  their  bark,  I  shall  have 
to  present  a  series  of  documents,  commencing 
in  1847,  with  their  contract  with  the  Bolivian 
government,  proving  its  actual  cost  to  be  about 
$60  per  quintal:  all  these  are  necessary  to 
make  out  my  own  case,  and  I  am  unwilling  to 
present  less  than  all  the  documents.  I  do  not 
see,  however,  of  what  use  they  can  be  at  pres- 
ent to  the  appraisers,  who  have  already  made 
up  their  valuation  of  the  bark,  and  made  a  re- 
turn to  the  Collector.  I  shall  therefore  defer 
the  presentation  of  my  documents  for  another 
tribunal,  and  not  lose  more  time  in  delivering 
the  bark  to  the  purchaser.  I  wish  you  to  in- 
form the  Collector  that  by  my  instructions 
your  appeal  is  withdrawn,  and  that  you  are 
prepared  to  pay,  under  protest,  whatever  du- 
ties may  be  exacted  on  the  bark.  .  .  .  At 
leisure  we  can  then  test  the  question  of  this 
exaction." 

Li  plaintiff's  second  letter  to  his  agents,  he 
says :  "One  reason  I  have  for  taking  the  course 
directed  in  my  letter  of  this  date  is,  that  my 
counsel  informs  me  that  I  can  more  easUy  get 
the  bark  case  into  court  before  the  appeal  ap- 
praisement be  resorted  *to  than  after-  [*267 
wards.  Some  of  our  judges  have  held  that  aa 
appeal  appraisement  is  final  and  conclusive." 

The  plaintiff  professed  not  to  see  what  use 
could  be  made  of  the  letters  and  correspondence 
called  for  after  the  appraisement  by  the  custom 
house  appraisers  had  been  reported  to  the  Col- 
lector. It  would  have  been  useful  evidence  be- 
fore the  merchant  appraisers  if  the  plaintiff  had 
not  withdrawn  his  appeal  rather  ttian  to  pro- 
duce those  letters,  accounts  and  correspondence. 
They  might  have  enlightened  the  merchant  ap- 
praisers. They  might  have  enlightened  the 
custom  house  appraisers  to  amend  or  correct 
their  report  to  the  Collector,  for  the  duties 
were  not  then  fixed  and  imposted.  Did  the 
plaintiff  conjecture  that  the  merchant  apprais- 
ers, to  whom  he  had  appealed,  were  to  decide 
without  hearing  any  evidence?  That  the  gor- 
emment  was  debarred  from  introducing  evi- 
dence to  sustain  the  appraisement  appealed 
from? 

The  pretenses  in  the  plaintiff's  letter  of  in* 
ability  to  see  the  use  to  be  made  of  the  letters 
and  correspondence  called  for;  that  he  would 
''defer  the  presentation  of  the  documents  for 
another  tribunal"  than  the  merchant  apprais- 
ers, and  that  he  could  "more  easily  get  the  bark 
case  into  court  before  the  appeal  appraisement 
be  resorted  to  than  afterwards,"  cannot  enable 
the  plaintiff  to  evade  the  force  and  effect  of  the 
seventeenth  section  of  the  Act  of  1842. 

The  "actual  market  value  or  wholesale  price.** 
at  the  time  when  the  article  was  purchased,  in 
the    principal    markets    of   the   country    from 
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which  the  same  shall  have  been  imported  into 
the  United  States,  is  a  question  of  fact,  not  of 
law. 

The  sixteenth  and  seventeenth  sections  of  the 
Act  quoted  plainly  make  the  ascertainment  of 
that  fact  an  executive  function;  an  administra- 
tive, not  a  judicial  process.  The  particular  ex- 
ecutive and  administrative  jurisdiction  and 
process  are  carefully  specified  in  the  law  in  a 
manner  to  exclude  all  other  jurisdictions,  and 
to  make  the  ascertainment  of  the  fact,  by  that 
particular  jurisdiction,  "final  and  conclusive." 

The  statute,  if  the  owner,  importer,  or  con- 
signee be  dissatisfied  with  the  appraisement  of 
the  goods,  has  given  a  remedy  by  an  appeal, 
"forthwith,''  to  merchant  appraisers:  Expressio 
unius  est  exclusio  alterius.  The  express  men- 
tion of  the  one  remedy  is  the  exclusion  of  an- 
other. Ck>.  Litt.  210;  Broom's  Legal  Maxims, 
515,  516;  The  King  v.  Cunningham,  5  East,  478, 
480;  The  King  v.  The  Justices  of  Surrey,  2 
Dum.  &  E.  510;  Gates  v.  Knight,  and  Same  v. 
Mellish,  3  Dum.  &  E.  444. 

The  fact  to  be  thus  ascertained  is  of  vital  im- 
portance to  the  revenue.  The  means  given  are 
necessary  to  protect  the  revenue  from  dim- 
inution by  evasions  and  frauds  requiring 
268*1  promptitude.  'Congress  have  intended 
that  the  fact  shall  be  speedily  ascertained  and 
adjusted,  finally  and  conclusvely  fixed  "forth- 
with," as  quickly  as  may  be  after  the  master 
of  the  vessel  shall  have  made  entry  of  the 
cargo,  as  it  were  velis  levatis;  for  it  is  a  fact 
preceding  the  computation  and  payment  of  the 
duties;  in  its  nature,  ptu-pose  and  effect,  an  ex- 
ecutive and  administrative  business.  The  views 
and  ends  intended  in  this  respect  cannot  be 
answered  by  the  dilatory  proceedings  of  the 
courts. 

n.  No  drawback  is  recoverable  of  the  penal 
duty  of  twenty  per  cent,  in  addition  to  the  reg- 
ular duty  inflicted  by  law,  and  paid  on  one 
hundred  and  twenty-five  seroons  of  bark  after- 
wards re-exported  from  the  port  of  Baltimore 
to  foreign  parts. 

The  duty  of  fifteen  per  cent,  ad  valorem  has 
been  refunded  upon  the  seroons  of  bark  so  re- 
exported to  foreign  parts. 

This  question  as  to  the  penal  duty  is  so  plain, 
as  to  afford  little  room  for  argument.  The 
twenty  per  cent,  is  a  rated  penalty,  inflicted  for 
an  attempt  to  defraud  the  revenue  by  an  in- 
voice and  entry  of  the  goods  at  the  custom 
house  at  an  undervalue. 

After  the  fact  committed,  the  fraud  detected, 
and  the  penalty  paid,  the  party  cannot  demol- 
ish the  fact,  wipe  out  the  fraud,  and  claim  that 
the  penalty  shall  be  remitted  because  he  has 
found  it  for  his  interest  to  re-export  the  mer- 
chandise j|b  a  foreign  country.  By  such  a  con- 
struction ^f  the  statute,  the  law  would  be 
stripped  of  its  sanction,  and  terror  to  offenders. 

The  construction  given  by  the  Secretary  of 
the  Treasury  (Mr.  Walker),  in  his  circular  of 
the  12th  of  June,  1847,  to  the  collectors,  pp.  3G, 
37,  is,  that  this  is  a  ''penal  duty."  .  .  . 
'^This  penal  duty  is  not  a  subject  of  drawback, 
and  cannot  be  returned  on  debenture:"  .  .  . 
''Such  penalty  is  never  returned  on  exporta- 
tion of  such  goods." 

On  October  25,  1849,  plaintiff  applied  to  the 
Secretary  of  the  Treasury  (Mr.  Meredith)  for 
instructions  to  the  Collector  to  return  the  "ex- 
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cess  of  duty  above  that  which  would  have  ac- 
crued on  the  original  and  true  invoice  of  the 
bark,"  pp.  13  to  15.  To  this  the  Secretary 
wrote  to  the  Collector  the  letter  of  February  14, 
1850,  p.  15,  and  to  the  plaintiff  the  letter  of 
same  date,  p.  16,  in  which  he  instructed  the  col- 
lector, and  answered  the  plaintiff,  "that  the 
'additional  duty'  imposed  in  all  cases  of  under- 
valuation, to  a  certain  extent,  was  intended, 
and  must  be  considered  as  entirely  distinct  in 
character  and  object  from  the  regular  tariff 
rates  of  duty  exclusively  in  view  when  the  law 
regulating  the  drawback  of  duties  was  enacted; 
and  that  consequently  no  return  of  such  'ad- 
ditional duty'  could  be  legally  made  as  deben- 
ture. It  is  thought  proper  to  add,  that  the 
practice  heretofore  pursued,  under  the  instruc- 
tions of  the  department,  has  been  uniformly 
governed  by  these  views." 

*The  views  above  quoted  are  not  bind-  [*269 
ing  on  this  court.  As  contemporaneous  con- 
structions of  the  department  charged  by  law 
with  superintending  the  collection  of  the  rev- 
enue from  customs,  however,  they  will  draw 
forth  the  serious  deliberations  of  this  coiu^, 
and  will  be  suffered  to  stand  unless  some  good 
cause  can  be  found  to  the  contrary. 

Mr.  Justice  Campbell  delivered  the  opinion 
of  the  court: 

This  suit  was  commenced  by  the  plaintiff  as 
consignee  of  six  himdred  and  fourteen  seroons 
of  Peruvian  bark  imported  into  the  port  of 
Baltimore,  and  entered  at  the  custom  house, 
for  an  excess  of  duties  charged  by  the  defend- 
ant as  Collector,  and  paid  under  protest.  Two 
himdred  seroons  of  the  first  quality  were  en- 
tered for  consumption,  and  the  remainder  for 
warehousing.  On  the  4th  of  October,  1849, 
the  appraisers  of  the  custom  house  reported  the 
value  of  the  invoice  to  be  ten  per  cent,  and 
more,  above  the  value  declared  by  the  agents 
of  the  plaintiff  who  made  the  entry,  and  in 
consequence  the  Collector,  besides  the  legal 
duty  of  fifteen  per  cent,  ad  valorem,  assessed 
an  additional  duty  of  twenty  per  cent,  imder 
the  eighth  section  of  the  Act  of  1846,  9  Stat, 
at  Large,  43,  ch.  74,  for  undervaluation.  On 
the  6th  of  October,  1849,  the  plaintiff  duly 
protested  against  the  appraisement,  and  re- 
quested that  the  case  might  be  submitted  to 
merchant  appraisers,  as  provided  by  law. 
After  notice  of  the  appeal,  the  same  dav,  the 
permanent  appraisers  required  the  plaintiff  "to 
produce  all  their  correspondence,  letters  and  ac- 
counts, relative  to  the  shipment  and  to  make 
a  deposition  that  the  documents  furnished  were 
all  that  he  had  concerning  the  shipment." 

In  reply  to  this,  some  five  days  after,  the 
plaintiff  instructed  his  agents  that  it  would  be 
tedious  and  difficult  to  comply  with  the  requisi- 
tion, in  consequence  of  the  volume  of  the  corre- 
spondence, says  he  cannot  understand  what  use 
the  appraisers  could  make  of  them,  as  they 
had  made  their  report;  that  he  should  defer 
their  presentation  for  another  tribunal,  and 
that  he  withdraws  his  appeal,  and  will  pay 
the  duties  under  protest.  He  still  insists  upon 
the  overvaluation,  but  offers  to  settle  at  that 
rate,  provided  the  additional  duty  is  not 
charged.  He  says  that  this  exaction  is  illegal, 
and  they  can  test  it  at  their  leisure.  That  he 
had  been  advised  that  an  appeal  appraisement 
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might  interfere  with  his  rights  in  a  court  of 
justice. 

These  letters  of  the  plaintiff  were  submitted 
to  the  permanent  appraisers,  who  replied  they 
could  make  no  alteration  of  their  estimate,  and 
the  appeal  of  the  plaintiff  was  withdrawn. 
The  plaintiff  paid  the  entire  duties  exacted 
upon  the  appraised  value  of  the  entire  import, 
including  those  entered  for  consumption  as 
270*]  *well  as  warehousing,  and  an  additional 
duty  of  twenty  per  cent,  for  undervaluation. 
The9e  sums  were  paid  under  protest.  A  por- 
tion of  the  bark  was  exported,  and  upon  this 
the  plaintiff  became  entitled  to  drawback,  which 
v^as  paid  to  the  extent  of  the  regular  duty, 
but  the  additional  duty  was  not  refunded. 

The  complaint  of  the  plaintiff  is,  that  the 
appraisers,  instead  of  estimating  the  value  of 
the  Peruvian  bark,  according  to  the  cost  price 
in  the  markets  of  its  production,  under  the 
directions  of  the  Secretary  of  the  Treasury, 
caused  a  chemical  analysis  of  samples  to  be 
made  to  ascertain  the  quantity  of  sulphate  of 
quinine  it  contained,  and  having  ascertained 
its  relative  intrinsic  value  with  other  imports 
of  the  same  article,  regulated  its  appraised 
value  by  a  comparison  with  the  cost  of  such 
imports.  The  facts  and  the  complaint  were 
submitted  to  the  Secretary  of  the  Treasury, 
who  replied  as  follows: 

"It  appears  from  the  report  of  the  United 
States  appraisers,  dated  20tn  October  last,  that 
the  dutiable  value  of  the  article  in  question 
having  been  estimated  and  sustained  bv  them 
in  conformity  with  law,  it  was  found  tnat  the 
appraised  value  exceeded,  by  ten  per  cent,  or 
more,  the  value  declared  in  the  entry,  and  that 
an  appeal  from  this  appraisement,  entered  by 
the  importer,  was  subsequently  withdrawn  by 
him.  Under  these  circumstances  it  necessarily 
follows  that  the  original  appraisement,  made 
by  the  United  States  appraisers,  is  to  be  taken 
as  final  and  conclusive  in  determining  the  duti- 
able value,  and  that  such  value,  exceeding  by 
ten  per  cent,  or  more  the  value  declared  in 
the  invoice  and  entry,  the  'additional  duty'  of 
twenty  per  cent,  as  provided  in  the  eighth 
section  of  the  Tariff  Act  of  1846,  is  chargeable 
under  the  law  in  addition  to  the  regular  tariff 
rate  of  fifteen  per  cent,  ad  valorem,  levied  on 
the  enhanced  value  of  the  article  in  question. 
A  supplemental  question  in  reference  to  this 
importation  having  been  submitted  to  the  de- 
partment, under  date  of  7th  instant,  namely: 
whether  the  importer  is  not  entitled  to  the  re- 
turn of  that  ix)rtion  of  the  'additional  duty" 
paid  on  that  part  of  the  importation  withdrawn 
from  warehouse  by  the  importer,  and  exported 
from  the  United  States,  I  have  to  advise  you 
that,  upon  a  careful  examination  of  the  sub- 
ject, it  is  the  opinion  of  the  department  that 
the  'additional  duty*  imposed  in  all  cases  of 
undervaluation,  to  a  certain  extent,  was  intend- 
ed, and  must  be  considered  as  entirely  distinct 
in  character  and  object  from  the  regular  tariff 
rates  of  duty  exclusively  in  view  when  the  laws 
regulating  the  drawback  of  duties  were  enact- 
ed; and  that,  consequently,  no  return  of  such 
'additional  duty'  could  be  legally  made  as  de- 
benture. It  is  thought  proper  to  add,  that  the 
practice  heretofore  pursued  under  the  instruc- 
tions of  the  department  has  been  uniformly 
''ovprned  by  these  viewa." 
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*Much  evidence  was  given  at  the  trial  1*271 
to  prove  that  the  value  declared  by  the  agents 
of  the  consignee  at  the  time  of  the  entry 
was  strictly  accurate,  and  that  the  rule  of  val- 
uation adopted  at  the  custom  house  was  de- 
ceptive, and  injurious  to  the  importer. 

The  conclusions  of  the  Secretary  of  the 
Treasury,  as  before  set  forth,  were  sustained 
in  the  Circuit  Court,  and  form  the  subject  for 
examination  in  this  court. 

By  the  sixteenth  section  of  the  Tariff  Act  of 
1842  (5  Stat,  at  L.  563,  ch.  270),  it  is  prescribed 
to  the  appraisers,  by  all  reasonable  ways  and 
means  in  bis  or  their  power,  to  ascertain,  esti- 
mate and  appraise  the  true  and  actual  market 
value,  and  wholesale  price,  any  invoice  or  affi- 
davit thereto  to  the  contrary  notwithstanding 
of  the  said  goods,  wares  and  merchandise,  at 
the  time  purchased,  and  in  the  principal  mar- 
kets of  the  country  wherever  the  same  shall 
have  been  imported  into  the  United  States* 
with  the  proviso,  that  whenever  the  same  shall 
have  been  imported  into  the  United  States 
from  a  country  in  which  the  same  have  not 
been  manufactured  and  produced,  the  foreign 
value  shall  be  appraised  and  estimated  aooord- 
in^  to  the  current  market  value,  or  wholesale 
price  of  similar  articles  at  the  principal  mar- 
kets of  the  country  of  production  or  manufac- 
ture at  the  period  of  tne  exportation  of  said 
merchandise  to  the  United  States.  The  leveii- 
teenth  section  of  the  Act  authorises  the  ap- 
praisers to  call  before  them,  and  examine  upoa 
oath,  the  owner,  importer,  consignee  or  otoer 
person,  "touching  any  matter  or  thing  whidk 
they  may  deem  material  in  ascertaining  the 
true  market  value  or  wholesale  price  of  any 
merchandise  imported,  and  to  require  the  pro- 
duction on  oath  to  the  collector,  or  to  any  per- 
manent appraiser  of  any  letters,  accounts  or  in- 
voices in  his  possession  relating  to  the  same^ 
for  which  purpose  they  are  hereby  respectively 
authorised  to  administer  oaths  and  affirma- 
tions; and  if  any  person  so  called  shall  neglect 
or  refuse  to  attend,  or  shall  decline  to  answer, 
or  shall,  if  required,  refuse  to  answer  in  writ- 
ing any  interrogatories,  or  produce  such  pa- 
pers, he  shall  forfeit  and  pay  to  the  United 
States  the  sum  of  $100;  and  if  such  person  be 
the  owner,  importer  or  consignee,  the  appraise- 
ment which  tne  said  appraisers  .  .  .  may 
make  of  the  goods,  wares  and  merchandise, 
shall  be  final  and  conclusive,  any  Act  of  Con- 
gress to  the  contrarv  notwithstanding.  .  .  . 
"Provided,  that  if  the  importer,  owner,  agent 
or  consignee  of  any  such  goods  shall  be  dis- 
satisfied with  the  appraisement,  and  shall  have 
complied  with  the  foregoing  requisitions,  he 
may  forthwith  give  notice  to  the  collector,  in 
writing,  of  such  dissatisfaction,  on  the  receipt 
of  which  the  collector  shall  select  two  discreet 
and  experienced  merchants,  dtisens  of  the 
United  *States,  familiar  with  the  char-  [*272 
acter  and  value  of  the  goods  in  question,  to  ex- 
amine and  appraise  the  same  agreeably  to  the 
foregoing  provisions;  and  if  they  shall  disairree 
the  collector  shall  decide  between  them,  and  the 
appraisement  thus  determined  shall  be  fiiaal, 
and  deemed  and  taken  to  be  the  true  value  of 
the  said  goods,  and  the  duties  shall  be  levied 
thereon  accordingly,  any  Act  of  Congress  to  the 
contrary  notwithstanding." 

The  plaintiff  contends  that  the  rule  of  ap- 
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praiaement  by  which  the  dutiable  value  of  the 
said  goods  was  raised,  and  the  importer  was 
subjected  to  the  additional  duty  prescribed  by 
the  eighth  section  of  the  Act  of  1846,  was  il- 
legal and  yoid,  and  the  duties  thus  claimed  and 
paid  under  said  appraisement  were  illegally  ex- 
acted. It  may  be  admitted  that  the  rule,  if 
strictly  applied,  would  in  many  cases  lead  to 
erroneous  results,  and  could  not  be  relied  upon 
«a  a  safe  guide  in  any  case,  but  this  admission 
does  not  establish  the  nullity  of  the  appraise- 
ment. The  appraisers  are  appointed  "with 
powers,  by  all  reasonable  ways  and  means,  to 
ascertain,  estimate  and  appraise  the  true  and 
Actual  market  value  and  wholesale  price"  of 
the  importation.  The  exercise  of  these  powers 
involves  a  knowledge,  judgment  and  discretion. 
And  in  the  event  that  the  result  should  prove 
unsatisfactory,  a  mode  of  correction  is  provided 
by  the  Act.  It  is  a  general  principle,  that  when 
power  or  jurisdiction  is  delegated  to  any  public 
officer  or  tribunal  over  a  subject  matter,  and  its 
exercise  is  confided  to  his  or  their  discretion, 
the  acts  so  done  are  binding  and  valid  as  to  the 
subject  matter.  The  only  questions  which  can 
arise  between  an  individual  claiming  a  right 
under  the  acts  done,  and  the  public,  or  any  per- 
son denying  their  validity,  are  power  in  the  of- 
ficer and  fraud  in  the  party;  all  other  questions 
are  settled  by  the  decision  made,  or  the  act  done 
by  the  tribunal  or  officer,  whether  executive, 
legislative,  judicial  or  special,  unless  an  appeal 
is  provided  for,  or  other  revision  by  some  ap- 
pellate or  supervisory  tribunal  is  prescribed  by 
law.    United  States  v.  Arredondo,  9  Pet.  691. 

The  interference  of  the  courts  with  the  per- 
formance of  the  ordinary  duties  of  the  execu- 
tive departments  of  the  government  would  be 
productive  of  nothing  but  mischief;  and  we  are 
satisfied  that  such  a  power  was  never  intended 
to  be  given  to  them.  Decatur  v.  Paulding,  14 
Pet.  499. 

The  interposition  of  the  courts,  in  the  ap- 
praisement of  importations,  would  involve  the 
collection  of  the  revenue  in  inextricable  confu- 
sion and  embarrassment.  Every  importer  might 
feel  justified  in  disputing  the  accuracy  of  the 
Judgment  of  the  appraisers,  and  claim  to  make 
proof  before  a  jury,  months  and  even  years 
after  the  article  has  been  withdrawn  from  the 
control  of  the  ffovemment,  and  when  the  knowl- 
273*]  edge  of  the  'transaction  has  faded  from 
the  memories  of  its  officers.  The  consignee, 
after  he  has  been  notified  of  the  appraisement, 
is  authorized  to  appeal,  and  pending  the  appeal 
we  can  see  no  reason  why  he  may  not  negotiate 
with  the  officers  of  the  customs  to  correct  any 
error  in  their  judgment.  We  do  not  perceive 
a  reason  for  holding  that  their  control  of  the 
subject  is  withdrawn  by  the  fact  of  the  appeal. 
The  appeal  is  one  of  the  reasonable  ways  and 
means  allowed  to  the  importer  for  ascertaining 
the  true  and  dutiable  value,  paramount  in  its 
operation  to  any  other  when  actually  employed, 
but  until  employed  not  superseding  those  con- 
fided to  the  officers.  We  think,  therefore,  that 
the  permanent  appraisers  under  the  sanction  of 
the  Collector  (which  is  to  be  presumed),  when 
informed  that  their  decision  was  contested,  had 
the  right  to  call  for  the  production  of  the  cor- 
respondence, and  that  the  plaintiff  could  not 
have  prosecuted  the  appeal  without  a  compli- 
ance with  the  requisition. 
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In  this  case  the  plaintiff  neither  complied' 
with  the  requisition  nor  prosecuted  the  appeal, 
but  withdrew  it,  and  settled  the  duties  on  the 
basis  of  the  appraisement  of  the  permanent  ap- 
praisers. After  this,  we  think  he  could  not 
dispute  the  exactness  of  the  appraisement.  In 
Rankin  v.  Hoyt,  4  How.  327,  being  the  case 
of  a  disputed  appraisement,  the  jury  found  the 
invoice  to  be  correct,  and  it  was  urged  that  the 
Collector  could  not  be  justified  in  following  the 
higher  valuation  of  the  appraisers.  The  court 
say  ''that  an  appraisal  made  in  a  proper  case 
must  be  followed,  or  the  action  of  the  apprais- 
ers would  be  nugatory,  and  their  appointment 
and  expenses  become  unnecessary.  The  pro- 
priety of  following  it,  cannot,  in  such  a  case,  be 
impaired  by  the  subsequent  verdict  of  the  jury, 
differing  from  it  in  amount,  as  the  verdict  did 
not  exist  to  guide  the  Collector  when  the  duty 
was  levied,  but  the  appraisal  did,  and  must 
justify  him,  or  not  only  the  whole  system  of 
appraisement  would  become  worthless,  but  a 
door  be  opened  to  a  new  and  numerous  class  of 
actions  against  collectors,  entirely  destitute  of 
equity.  We  say  destitute  of  it,  because,  in 
case  the  importer  is  dissatisfied  with  the  valu- 
ation made  by  the  appraisers,  he  is  allowed 
by  the  Act  of  Congress,  before  paying  the  duty, 
an  appeal  and  further  hearing  before  another 
tribimal." 

In  the  case  before  us  the  plaintiff  withheld 
the  information  which  might  have  satisfied  the 
officers  of  the  government,  after  a  legal  requi- 
sition upon  him.  He  abandoned  the  claim  for 
a  hearing  before  "persons  familiar  with  the 
character  and  value  of  the  goods  in  question," 
''discreet  and  experienced  merchants,''  and  pre- 
ferred a  tedious  and  vexations  liti|^tion  We 
think,  as  was  said  by  the  court  m  the  case 
above  cited,  "he  cannot,  with  much  grace, 
complain  afterwards  that  any  overestimate  ex- 
isted." 

*We  shall  now  inquire  whether,  upon  [•274 
the  re-exportation  of  the  Peruvian  bark  entered 
for  warehousing,  the  plaintiff  was  entitled  to  a 
return  of  the  twenty  per  cent,  of  additional 
duty  charged  upon  the  portion  so  exported. 

An  examination  of  the  revenue  laws  upon  the 
subject  of  levying  additional  duties,  in  conse- 
quence of  the  fact  of  an  undervaluation  by  the 
importer,  shows  that  they  were  exacted  as  dis- 
couragements to  fraud,  and  to  prevent  efforts 
by  importers  to  escape  the  legal  rates  of  duty. 
In  several  of  the  Acts,  this  additional  duty  has 
been  distributed  among  officers  of  the  customs 
upon  the  same  conditions  as  penalties  and  for- 
feitures. As  between  the  United  States  and  the 
importer,  and  in  reference  to  the  subject  of 
drawback  and  debenture,  it  must  still  be  re- 
garded in  the  light  of  a  penal  duty. 

The  provision  for  the  return  of  the  duty  upon 
a  re-exportation,  formed  a  part  of  the  system 
of  regulations  for  importation  and  revenue  from 
the  earliest  period  of  the  government,  and  has 
always  been  understood  to  establish  relations 
between  the  regular  and  honest  importer  and 
the  government. 

It  does  not  include,  in  its  purview,  any  re- 
turn of  the  forfeitures  or  amercements  result- 
ing from  illegal  or  fraudulent  dealings  on  the 
part  of  the  importer  or  his  agents.  Those  do 
not  fall  within  the  regular  administration  of 
the  revenue  system^  nor  does  the  government 
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comprehend  them  within  its  regular  estimates 
of  supply.  They  are  the  compensation  for  a  vio- 
lated law,  and  are  designed  to  operate  as  checks 
and  restraints  upon  fraud  and  injustice.  A  con- 
struction, which  would  give  to  the  fraudulent 
importer  all  the  chances  of  gain  from  success, 
and  exonerate  him  from  the  contingencies  of 
loss,  would  be  a  great  discouragement  to  recti- 
tude and  fair  dealing.  We  are  satisfied  that 
the  existing  laws  relating  to  exportations,  with 
the  benefit  of  drawback,  do  not  apply  to  relieve 
the  person  who  has  incurred,  by  an  undervalu- 
ation of  his  import,  this  additional  duty  from 
the  payment  of  any  portion  of  it. 

Our  conclusion  is,  there  is  no  error  in  the 
record,  and  the  judgment  of  the  Circuit  Court  is 
affirmed. 

OBDEB. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Maryland, 
and  was  arffued  by  counsel;  on  consideration 
whereof,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said 
Circuit  Court  in  this  cause  he,  and  the  same  is 
hereby  affirmed,  with  costs. 

Aflf'g—Taney,  186. 


17  5*]    *JANE  M.  CARROLL,  Plaintiff  in  Er- 
ror, 

V. 

LESSEE  OF  GEORGE  W.  CAllROLL,  Be  Rosz 
Carroll,  Robert  D.  Carroll,  Charles  W.  Car- 
roll, John  M.  Martin,  and  America,  his  Wife, 
and  John  Ford  and  Mary,  his  Wife. 

Will — after-acquired  lands  did  not  pass  by  in 

Maryland. 

By  the  common  law  of  Maryland,  lands  of  which 
the  testator  was  not  seised  at  the  time  of  making 
his  will,  could  not  be  devised  thereby. 

In  1850,  the  Legislature  passed  the  following 
Act: 

Sec.  1.  Be  it  enncted,  etc..  That  every  last  will 
and  testament  executed  in  due  form  of  law,  after 
the  first  day  of  June  next,  shall  be  construed  with 
reference  to  the  real  estate  and  personal  estate 
comprised  in  it,  to  spealc  and  take  effect  as  if  it  had 
been  executed  on  the  day  of  the  death  of  the  testa- 
tor or  testatrix,  unless  a  contrary  intention  shall 
appear  by  the  will. 

8ec.  2.  That  the  provisions  of  this  Act  shall  not 
apply  to'  any  will  executed  l)efore  the  passage  of 
this  Act,  by  any  person  who  may  die  before  the 
first  day  of  June  next,  unless  in  such  will  the  inten- 
tion of  the  testator  or  testatrix  shall  appear  that 
the  real  and  personal  estate  which  he  or  she  may 
own  at  his  or  her  death,  should  thereby  pass. 

Sec.  8.  That  this  law  shall  take  effect  on  the  first 
day  of  June  next. 

In  1837,  Michael  B.  Carroll  duly  executed  his 
will,  making  his  wife  Jane  his  residuary  legatee  and 
devisee.     After  the  execution  of  his  will,  he  ac- 


quired the  lands  in  controversy,  and  died  in  Au- 
gust, 1851. 

The  lands  which  he  purchased  in  1842  did  u&t 
pass  to  the  devisee,  but  descended  to  the  heirs. 

The  cases  upon  the  subject  examined. 

A  distinction  is  to  be  made  between  cases  wlilch 
decide  the  precise  point  in  question  apd  those  1b 
which  an  opinion  is  expressed  upon  it,  incidentally. 

Evidence  that  the  name  of  the  tract  of  land,  con- 
veyed by  a  deed,  was  the  same  with  the  name  givca 
in  an  early  patent ;  that  it  had  long  been  held  by 
the  persons  under  whom  the  party  claimed ;  and 
that  there  was  no  proof  of  any  adverse  claim*  was 
snfllcient  to  warrant  the  Jury  in  finding  that  tlie 
land  mentioned  in  the  deed  was  the  sanls  with  tliat 
mentioned  in  the  patent. 

The  lessee  of  the  plaintiffs  having  claimed.  In  the 
declaration,  a  term  of  fifteen  years  in  three  un- 
divided fourth  parts  of  the  land,  and  the  Judgment 
being  that  the  lessee  do  recover  his  term  aforesaid 
yet  to  come  and  unexpired,  this  Judgment  was 
correct. 

f p  HIS  case  came  up  by  writ  of  error  from  the 
I    Circuit  Court  of  the  United  SUtes  for  the 
District  of  Maryland. 

It  was  an  action  of  ejectment  brought  bj  the 
defendants  in  error,  as  heirs  of  Michael  B.  Car- 
roll, to  recover  three  undivided  fourth  parts  of 
all  of  three  several  tracts  or  parcels  of  plant- 
able  land,  called,  for  the  first  of  said  three 
tracts,  '*Black  Walnut  Thicket,'*  and  '^Content," 
contiguous  to  each  other,  Ijring  and  being  fai 
Prince  George's  County,  in  the  State  of  Mary- 
land, containing  700  acres,  more  or  less;  and 
called,  for  the  second  of  said  three  tracts,  "Ad- 
dition to  Brookfield,"  situate,  lying  and  be- 
in^  in  Prince  George's  County  aforesaid,  eon- 
taming  160  acres,  more  or  less;  and  called,  for 
the  third  of  said  three  tracts,  'Tiot  No.  1,* 
being  part  of  a  tract  of  land  called  BrookfieM, 
containing  460  acres,  more  or  less. 

*CarrolT  made  a  will  in  1837,  in  [*27« 
which,  after  some  legacies,  he  devised  all  the 
rest  of  his  property,  real,  personal  and  mh 
to  his  wife,  Jane  M.  Carroll. 

In  1850  the  Legislature  of  Maryland 
a  law,  which  is  recited  in  the  syllabus  at  the 
head  of  his  report,  and  also  in  the  opinion  of 
the  court. 

In  August,  1861,  Carroll  died,  upon  whM 
the  present  action  of  ejectment  was  brought  by 
three  of  the  four  branches  of  his  heirs,  to  re- 
cover three  undivided  fourth  parts  of  the  lands 
mentioned  in  the  beginning  of  his  report.  The 
claim  of  the  two  latter  tracts  did  not  appear  to 
have  been  prosecuted,  but  the  controversy 
turned  exclusively  upon  the  title  of  the  plain- 
tifTs  below  to  "Black  Wahiut  Thicket*^  and 
"Content." 

Upon  the  trial  in  the  Circuit  Court  the  plain- 
tiffs offered,  in  evidence,  to  support  their  title: 

1.  The  patent  for  "Black  Walnut  Thickets- 
dated  at  the  City  of  St.  Mary's  on  the  29th 
September,  1680,  and  the  patent  for  "Ckm- 
tent,"  dated  on  the  10th  of  August,  1753. 

2.  A  deed  from  W.  6.  Brooks  and  others,  to 


NOTK. — Obiter  dicta. 

An  obiter  dictum  is  an  opinion  expressed  by  the 
court,  but  whicb,  not  being  necessarily  involved  in 
the  case,  laclcs  the  force  of  an  adjudication.  1 
Bouv.  Law.  Diet.  476. 

According  to  the  more  rigid  rule,  an  expression 
of  opinion,  however  deliberate,  upon  a  question 
however  fully  argued,  if  not  essential  to  the  dispo- 
sition which  was  made  of  the  case,  may  be  regarded 
as  a  dictum,  or  an  obiter  dictum.  But  it  may  be 
difficult  to  see  why  the  opinion  of  the  court  is  not 
as  persuasive  on  all  points  which  were  so  involved 
in  a  cause  that  it  was  the  duty  of  counsel  to  argue 
9S« 


them,  and  which  were  deliberately  passed  open  by 
the  court,  as  if  the  decision  had  hung  upon  ooe 
controlling  point.  1  Abbott.  N.  Y.  Dig.  pref.  IT.; 
see  17  Serg.  &  R.  292 ;  1  PhiU.  Eocl.  40« :  1  Eng. 
Eccl.  129;  Ram.  Judgm.  c.  s.  p.  36;  Willes,  660: 
1  H.  Bl.  63-63 ;  2  Bos.  ft  P.  375 ;  7  Penn.  287  ;  S 
Barn,  ft  Aid.  341 ;  2  Bingh.  90. 

[In  writing  head-notes,  and  indexes  of  cases,  tb» 
decisions  would  seem  to  lose  much  of  their  Taloe* 
if  the  points  upon  which  the  court  express  a  delib- 
erate opinion  were  not  noticed,  although  not  cssca 
tial  to  the  disposition  of  the  caie,  and  not  the  lead- 
ing and  controlling  groonds  of  the  decision. — ^Bd>l 

Howard  1«. 
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Michael  B.  Carroll,  dated  on  the  27th  of  Jan- 
uary, 1842,  which  purported  to  convey  all  those 
tracts,  parts  of  tracts,  or  parcels  of  land  lying 
and  being  in  Prince  George's  County,  called 
**Black  Walnut  Thicket"  and  "Content,"  con- 
tiguous to  each  other,  and  contained  within  the 
following  metes  and  bounds,  courses  and  dis- 
tances, namely,  .  .  .  (these  were  not  identi- 
cal with  those  of  either  patent). 

3.  The  plaintiff  then  proved  possession,  by 
Carroll,  of  the  parcel  of  land  described  in  the 
deed  to  him,  from  the  date  of  that  deed  until 
his  decease;  and  also  proved  possession  of  the 
same  by  those  under  whom  Carroll  claimed 
from  1809. 

The  defendant,  by  her  counsel,  then  prayed 
the  court  to  instruct  the  jury  that  there  was  no 
sufficient  evidence  in  the  cause  from  which  the 
jury  could  properly  find  that  the  land  embraced 
in  said  deed,  from  said  Walter  B.  Brooks  and 
others,  to  said  Michael  B.  Carroll,  offered  in 
evidence  by  the  plaintiffs,  is  the  same  land,  or 
parcel  of  the  same  lands,  embraced  in  the  said 
patents  or  in  either  of  said  patents.  But  the 
court  refused  said  prayer,  being  of  opinion  that 
there  was  evidence  in  the  cause  proper  to  be 
left  to  the  jury  to  determine  whether  the  said 
land,  mentioned  in  the  deed,  was  the  same,  or 
part  of  the  same,  granted  by  the  said  patents. 
To  which  opinion  of  the  court,  and  to  the  re- 
fusal of  said  court  to  grant  the  aforesaid  prayer 
of  the  said  defendant,  the  said  defendant,  by 
her  counsel,  prayed  leave  to  except,  and  that 
the  court  would  sign  and  seal  this  first  bill  of 
exceptions,  according  to  the  form  of  the  Statute 
27  7*]  in  such  case  *made  and  provided;  and 
which  is  accordingly  done  this  4th  day  of  De- 
cember, 1852. 

R.  T.  Taney,  [Seal.] 
John  Glenn.  [Seal.] 
Defendant's  second  exception.  The  defend- 
ant then  offered  in  evidence  the  last  will  and 
testament  of  Michael  B.  Carroll,  dated  on  the 
10th  of  September,  1837,  by  which,  as  has  been 
before  mentioned,  he  made  his  wife,  Jane,  his 
residuary  devisee.  Thereupon,  upon  the  pray- 
er of  the  plaintiff,  the  court  gave  the  following 
instruction  to  the  jury: 

If  the  jury  find  that  the  plaintiff,  and  those 
under  whom  he  claims,  have  possessed  and  held 
the  land  called  Black  Walnut  Thicket  and  Con- 
tent, described  in  the  deed  from  Walter  B. 
Brooks  and  others  to  Michael  B.  Carroll,  dated 

29,  1842,  and  that  the  said  Michael  B. 

Carroll  died  seised  thereof  August  30,  1851, 
and  the  lessors  of  the  plaintiffs  are  his  heirs  at 
law,  and  that  the  said  land  is  the  same,  or  part 
of  the  same  land  mentioned  in  the  patents  for 
Black  Walnut  Thicket  and  Content,  offered  in 
evidence  by  the  plaintiffs,  then  the  plaintiffs 
are  entitled  to  recover  the  land  mentioned  in 
the  said  deed,  and  that  the  same  did  not  pass 
to  the  defendant  by  the  said  will  of  Michael  B. 
Carroll. 

To  the  giving  of  which  said  instruction  the 
defendant,  by  her  counsel,  prayed  leave  to  ex- 
cept, and  that  the  court  would  sign  and  seal 
this  second  bill  of  exceptions,  acconling  to  the 
form  of  the  statute  in  such  case  made  and  pro- 
vided; and  which  is  accordingly  done  this  4th 
da  J  of  December,  1852. 

R.  B.  Taney,     [Seal.] 
John  Glenn.    [Seal.] 
14  Ii.  ed. 


Upon  this  instruction  the  jury  found  the  fol- 
lowing verdict: 

Verdict.  Who  beins  impaneled  and  sworn 
to  say  the  truth  in  the  premises,  upon  their 
oath  do  say,  the  defendant  is  guilty  of  the  tres- 
pass and  ejectment  in  the  declaration  men- 
tioned upon  the  tracts  of  the  land  therein  stat- 
ed, called  Black  Walnut  Thicket  and  Content, 
in  manner  and  form  as  the  said  lessee,  John 
Doe,  complains  against  her,  and  which  is  con- 
tained within  the  metes  and  bounds,  courses 
and  distances,  set  out  and  described  in  the 
paper  hereto  annexed,  and  made  for  that  pur- 
pose a  part  of  this  verdict,  being  a  deed  from 
Walter  B.  Brooks,  of  Prince  George's  County, 
and  State  of  Maryland,  Alexander  Middleton 
and  Elizabeth  A.  Middleton,  his  wife,  of  Charles 
County,  and  said  State,  to  Michael  B.  Carroll, 
dated  the  29th  January,  eighteen  hundred  and 
forty- two;  and  they  assess  the  damages  of 
said  John  Doe,  lessee,  by  occasion  of  the  tres- 
pass and  ejectment  aforesaid  at  $1.00;  and  as  to 
the  other  trespasses  and  ejectment  *up-  [*278 
on  the  other  tracts  or  parcels  of  land  in  said 
declaration,  also  mentioned,  they  find  that  the 
said  defendant  is  not  guilty.  (Then  followed 
the  deed.) 

Upon  which  verdict  the  court  entered  the 
following: 

Judgment:  Therefore  it  is  considered  by  the 
court  here,  that  the  said  lessee,  as  aforesaid,  do 
recover*  against  the  said  Jane  M.  Carroll  his 
term  aforesaid  yet  to  come  and  unexpired,  of 
and  in  the  said  tracts  of  land  called  *'Black 
Waliiut  Thicket"  and  "Content,"  with  the  ap- 
purtenances in  the  district  aforesaid,  wherein 
the  said  Jane  M.  Carroll  is,  by  the  jurors  above, 
found  to  be  guilty  of  the  trespass  and  eject- 
ment aforesaid;  and  the  sum  of  $1.00  his 
damages  by  the  said  jurors  in  manner  aforesaid  . 

assessed;  and  also  the  sum  of 

by  the  court  now  here  adjudged  unto  the  said 
lessee  for  his  costs  and  charges  by  him  about 
his  suit  in  this  behalf  expended,  and.  that  he 
have  thereof  his  execution,  etc. 

The  case  was  argued  by  Messrs.  Schley  and 
Alexander  for  the  plaintiff  in  error,  and  by 
Messrs.  Nelson  and  Johnson  for  the  defendants 
in  error. 

Before  stating  the  points  made  by  the  coun- 
sel for  the  plaintiff  m  error,  it  is  proper  to 
mention  that  at  December  Term,  1853,  of  the 
Court  of  Appeals  of  Maryland,  a  case  came  be- 
fore that  court,  where  a  bill  was  filed  by  the 
executors  of  Mrs.  Carroll  (who  died  in  1853) 
against  the  administrators  de  bonis  non  of  Mr. 
Carroll  and  his  heirs  at  law.  The  question  was 
whether  an  injimction  ought  to  be  granted  to 
prevent  the  sale  of  the  negroes  of  Michael  B. 
Carroll,  which  sale  had  been  ordered  by  the 
Orphans'  Court  of  Prince  George's  (bounty.  In 
the  opinion  given  by  the  Court  of  Appeals^  in 
that  case,  it  was  held  that  the  will  of  Mr.  Car- 
roll fell  within  the  provisions  of  the  Act  of  the 
Legislature  of  Maryland,  and  consequently  that 
the  land  was  devised  to  hib  wife. 

The  points  on  behalf  of  the  plaintiff  in  error, 
in  this  court,  upon  the  construction  of  the  Stat- 
ute, were, 

1.  That  (apart  from  the  controlling  effect  of 
the  decision  of  the  Court  of  Appeals  of  Mary- 
land upon  the  said  Act,  and  in  relation  to  this 
very  will)  the  said  Act,  upon  its  true  construc- 
tion, does  include  the  said  after-acquired  land. 
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2.  That  whatever  might  be  the  decision  of 
this  court,  if  the  question  were  undecided,  yet 
the  decision  of  the  highest  tribunal  in  Mary- 
Utnd,  upon  a  Statute  of  that  State,  will  be  re- 
spected by  this  court  as  a  true  and  binding  con- 
struction thereof. 

On  the  Ist  point,  the  following  authorities 
were  cited:  Broom's  Legal  Maxims,  246;  Fow- 
ler T.  Chatterton,  19  Eng.  C.  L.  75;  Culley  v. 
Doe,  dem  Taylorson,  39  lb.  307;  Freeman  v. 
Moves,  28  lb.  103;  Angell  v.  Angell,  68  lb.  328; 
a79»]  Brooks  v.  •Bockett,  lb.  856;  64  lb.  121; 
Cushing  V.  Aylwin,  12  Met.  169;  Pray  v.  Water- 
ston,  lb.  262;  Tuck  &  Magrudur  v.  Carroll, 
MS.  C!ourt  of  Appeals  of  Maryland,  at  Decem- 
ber Term,  1863. 

On  the  2d  point:  Green  v.  Neal,  6  Pet.  291; 
and  succeeding  cases  to  the  same  point. 

The  counsel  for  the  plaintiff  in  error  also  re- 
ferred to  the  following  error: 

The  plaintiff  below  only  claimed  three  undi- 
vided parts  of  the  land  described  in  the  decla- 
ration. By  inadvertence  the  court's  instruction 
asserted,  upon  the  hjrpothesis  of  the  prayer,  the 
plaintiff's  right  of  recovery  of  the  entirety,  and 
the  verdict  and  judgment  were  conformable  to 
the  instruction. 

The  points  on  behalf  of  the  defendant  in  er- 
ror, were: 

First.  That  the  prayer  of  plaintiffs  in  error 
itself  conceded  that  there  was  evidence  from 
which  the  jury  might  find,  as  they  did  find, 
that  the  lands  were  the  same  as  were  included 
in  the  patents,  and  that  it  should  therefore 
have  been  rejected,  because  where  there  ts  any 
evidence  the  jury  is  to  decide  on  its  sufficiency 
and  not  the  court. 

Second.  That  the  evidence  before  the  jury 
not  only  tended  to  establish  the  facts,  but  was 
conclusive . 

Third.  That  the  will  of  Michael  B.  Carroll 
did  not  embrace  the  lands  recovered,  because 
they  were  acquired  after  its  date ;  that  this  was 
the  settled  law  of  Maryland  at  that  date,  and 
was,  at  the  time  of  his  death,  also  the  law  as 
far  as  wills  executed  at  such  a  time,  when  the 
testator  died  when  this  testator  died — such  a 
will  not  being  included  within  the  Act  of  Mary- 
land of  1849,  ch.  229,  passed  the  22d  of  Febru- 
ary, 1850. 

Before  that  statute,  after-acquired  real  estate 
did  not  pass.  Kemp's  Executors  v.  McPherson, 
7  Harr.  &  J.  320. 

Statutes  are  not  to  be  construed  to  have  a 
retrospective  operation.  Prince  y.  United 
States,  2  Gall.  204:  United  States  y.  Schooner 
Peggy,  1  Cranch,  103;  Butler  v.  Boarman,  1 
H.  &  McH.  371. 

Mr.  Justice  Curtit  delivered  the  opinion  of 
the  court: 

This  action  of  ejectment  was  brought  in  the 
Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Maryland,  to  require  three  undivided 
fourth  parts  of  three  tracts  of  land  lying  in 
Prince  George's  County,  in  that  State.  Both 
parties  claimed  under  Michael  6.  Carroll;  the 
plaintiffs  as  heirs  at  law,  the  defendant  as  dev- 
isee. It  appeared  at  the  trial,  in  the  court  be- 
low, which  was  had  at  the  November  Term, 
1862,  that  on  the  10th  day  of  September,  1837, 
Michael  6.  Carroll  duly  executed  his  last  will, 
the  material  parts  of  which  are  at  follows: 
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*'To  my  dear  wife,  Jane,  I  me  and  [*289 
bequeath  all  my  slaves,  and  do  request  that 
none  of  them  may  be  sold  or  disposed  of  for 
the  payment  of  my  debts,  but  that  provision 
shall  be  made  for  discharging  the  same  out  of 
the  othet  personal  property  and  effects  which  I 
shall  leave  at  the  time  of  my  death. 

All  the  rest  and  residue  of  my  property,  both 
real,  personal  and  mixed,  1  give,  devise  and  be- 
queath to  my  said  wife,  Jane,  who  1  do  hereby 
constitute  and  appoint  sole  executrix  of  this 
my  last  will  and  testament,  enjoining  it  upon 
her  nevertheless  to  consult  and  advise  with  the 
said  John  B.  Brooks,  as  occasion  may  require, 
respecting  the  settlement  of  estate,  and  make 
him  a  reasonable  compensation  for  the  same 
out  of  the  funds  hereinbefore  bequeath^  to 
her;  and  1  do  herebv  revoke  and  annul  all  for- 
mer wills  by  me  heretofore  made,  declaring 
this,  and  none  other,  to  be  my  last  will  and 
testament." 

It  further  appeared,  that  after  the  execotion 
of  this  will,  Michael  B.  Carroll  acquired  other 
lands,  and  the  plaintiffs,  as  heirs  at  law,  claimed 
to  recover  three  undivided  fourth  parts  thereof 
as  undevised  land.  The  defendant  insisted 
that  these,  together  with  all  the  other  lands  of 
the  testator,  passed  to  her  under  the  residuary 
clause  of  the  will.  She  admitted  that,  by  the 
common  law  of  Maryland,  lands  of  which  the 
testator  was  not  seised  at  the  time  of  making 
his  will,  could  not  be  devised  thereby,  but  in- 
sisted that  an  Act  passed  by  the  Legislature  of 
Maryland,  on  the  22d  dav  of  February,  1850,  so 
operated  as  to  cause  this  will  to  devise  the 
lands  to  her.    That  Act  is  as  follows: 

"Section  1.  Be  it  enacted  by  the  General  As- 
sembly of  Maryland,  That  every  last  wiU  and 
testament  executed  in  due  form  of  law,  afttf 
the  first  aay  of  June  next,  shall  be  construed 
with  reference  to  the  real  estate  and  personal 
estate  comprised  in  it,  to  speak  and  take  effect 
as  if  it  had  been  executed  on  the  day  of  the 
death  of  the  testator  or  testatrix,  unless  a  con- 
trary intention  shall  appear  by  the  will. 

Section  2.  And  be  it  enacted.  That  the  pro- 
visions of  this  Act  shall  not  apply  to  any  will 
executed  before  the  passage  of  this  Act,  by  any 
person  who  may  die  before  the  first  day  of  June 
next,  unless  in  such  will  the  intention  of  the 
testator  or  testatrix  shall  appear  that  the  real 
or  personal  estate  which  he  or  she  may  own  at 
his  or  her  death,  should  thereby  pass. 

Section  8.  And  be  it  enacted.  That  this  law 
shall  take  effect  on  the  first  day  of  June  next." 

It  is  aimied  by  the  counsel  for  the  devisee, 
that  the  first  section  of  this  Act  was  intended 
to  prescribe  a  new  rule  of  construction  of  willt, 
and  to  fix  the  time  when  the  courts  should  be> 
gin  to  apply  that  rule;  that  new  rule  being, 
that  wills  of  the  *realty  should  be  [*281 
deemed  to  speak  at  the  time  of  the  death  of 
the  testator;  and  the  time  when  the  courts 
should  begin  so  to  construe  them,  being  the  2d 
day  of  June,  1850;  and  that  the  law  should  be 
so  read  as  to  mean,  that  after  the  Ist  day  of 
June,  1850,  wills  should  be  deemed  to  speak  as 
if  executed  on  the  day  of  the  testator's  deaths 
unless  a  contrary  intention  should  appear. 

To  this  construction  there  are  insuperable 
objections.  It  would  change  the  legal  operation 
not  only  of  existing  wills,  but  of  thoae  which 
had  already  taken  effect  by  the  death  of  testa - 
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tors.  It  would  make  the  same  will,  if  offered 
in  evidence  on  the  2d  day  of  June,  operative  to 
pass  after-acquired  lands  to  a  devise,  though 
if  offered  in  evidence  on  the  next  preceding 
day  it  would  be  inoperative  for  that  purpose. 
The  object  of  the  whole  law  concerning  wills, 
18  to  enable  the  owners  of  property  reasonably 
to  control  its  disposition  at  their  decease.  To 
cause  their  real  intentions  and  wishes  to  be  so 
expressed,  and  their  expression  to  be  so  pre- 
served and  manifested  that  they  can  be  as- 
certained and  carried  into  effect,  are  the  chief 
purposes  of  legislation  on  this  subject.  So  to 
interpret  an  Act  concerning  wills  as  to  cause 
those  instruments  to  operate  without  regard  to 
the  intent  of  the  testator,  having  one  effect  to- 
day and  another  to-morrow,  would  not  only  be 
Arbitrary  and  a  violation  of  the  principles  of 
natural  justice,  but  in  conflict  with  what  must 
be  presumed  to  have  been  the  leading  purpose 
of  the  Legislature  in  passing  the  law,  the  better 
to  give  effect  to  the  intent  of  the  testator.  To 
induce  the  court  to  believe  the  Legislature  in- 
tended to  make  this  law  retroactive  upon  a  will 
then  in  existence,  and  cause  it  to  pass  after- 
jtcquired  lands  without  any  evidence  that  the 
testator  desired  or  believed  that  it  would  do  so, 
And  to  fix  a  particular  day,  before  which  the 
will  should  not  so  operate,  and  on  and  after 
which  it  should  so  operate  such  intention  of 
the  Legislature  must  be  expressed  with  irresist- 
ible clearness.  Battle  v.  Speight,  9  Ired,  288. 
It  is  very  far  from  being  so  expressed  in  the 
first  section  of  this  Act.  On  the  contrary,  its 
natxiral  and  obvious  meaning  is,  that  wills  ex- 
ecuted after  the  1st  day  of  June,  1850,  are  the 
only  subjects  of  its  provisions. 

The  words  "after  the  1st  day  of  June  next" 
Tefer  to  and  qualify  the  words  "executed  in  due 
form  of  law,"  which  they  follow,  just  as  in  the 
same  section  the  words  "on  the  day  of  the 
•death  of  the  testator"  refer  to  and  qualify  the 
word  "executed."  In  the  former  case  they  in- 
dicate the  time  when  the  will  shall  be  deemed 
to  have  been  executed;  in  the  latter,  the  period 
of  time  when  it  was  actually  executed. 

In  our  opinion,  the  first  section  of  this  law  is 

282*]  free  from  ambiguity,  *and  applies  only 

to  wills  executed  after  the  first  day  of  June, 

1850;  and  as  this  will  was  executed  before  that 

day,  it  is  not  within  this  section. 

Nor  it  it  within  the  second  section  of  the  Act ; 
iMcause  that  applies  only  to  cases  in  which  the 
testator  having  executed  his  will  before  the 
passage  of  the  Act,  might  die  before  the  first 
day  of  June  then  next,  and  this  testator  sur- 
vived till  after  that  day. 

It  has  been  supposed,  however,  that  although 
-the  first  section  of  this  Act  is  free  from  ambi- 
gmty  standing  by  itself,  and  ought  to  be  so 
construed  as  to  apply  only  to  wills  executed 
after  the  1st  day  of  Jime,  1850,  yet  that  the 
«econd  section  shows  that  wills  executed  before 
'that  day  were  intended  to  be  included  in  the 
first  section.  The  argument  is  that  the  second 
section  excepts  out  of  the  operation  of  the  first 
flection  certain  wills  executed  before  the  Ist  day 
of  June,  1850,  and  thus  proved  that  the  first 
section  embraces  wills  executed  before  that  day. 
This  argument  requires  a  careful  examination. 
To  appreciate  it,  we  must  see  clearly  what  are 
the  nature  and  objects,  as  well  as  the  form  of 
4he  two  enactments.  The  first  prescribes  a  new 
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rule  of  construction  of  wills.  They  are  to  be 
deemed  to  speak  as  of  the  time  of  the  death  of 
the  testator;  but  power  is  reserved  to  him  to 
set  aside  this  rule  by  manifesting  in  his  will  an 
intention  not  to  have  it  applied.  The  real  sub- 
stance and  effect  of  the  second  section  is  to  en- 
able certain  testators  to  pass  their  after-ac- 
quired lands  by  expressing  an  intention  to  pass 
tnem. 

By  force  of  the  first  section,  the  law  pre- 
scribes a  rule  of  construction,  which  a  testator 
may  set  aside.  By  force  of  the  second  section, 
a  testator  may  manifest  an  intention  to  have 
his  will  speak  as  of  the  time  of  his  decease,  and 
so  adopt  that  rule  of  construction.  It  thus  ap- 
pears that  the  office  of  the  second  section  is  not 
to  take  certain  cases  out  of  the  operation  of  the 
first  section,  but  to  prescribe  another  and  sub- 
stantially different  rule  of  law  for  those  cases. 
It  is  true,  negative  language  is  used,  which 
leaves  the  law  open  to  the  suggestion  that  the 
provision  of  the  Act  would  have  applied  to 
such  wills  if  the  negative  words  had  not  been 
used. 

But  it  must  be  remembered  that  this  is  only 
an  inference,  the  strength  of  which  must  de- 
pend upon  the  subject  matter  of  the  provisions 
and  the  language  employed  in  making  them. 

If  every  part  of  the  law  can  have  its  natural 
meaning  and  appropriate  effect  by  construing 
this  second  section  as  an  additional  enactment, 
and  if  to  construe  it  as  an  exception  would  affix 
to  the  first  section  a  meaning  which  would  be 
inconsistent  with  the  great  and  leading  purpose 
of  the  Legislature,  and  at  the  same  time  be  ar- 
bitrary and  unjust;  and  if,  when  viewed  as  an 
exception,  *the  case  can,  on  no  just  prin-  [*283 
ciple,  be  distinguished  from  those  left  unex- 
cepted,  then  manifestly  it  should  not  be  con- 
strued as  an  exception,  but  as  a  substantive 
enactment,  prescribing  for  the  particular  cases 
a  new  rule  of  law  not  provided  for  in  the  first 
section.  We  have  already  pointed  out  the  con- 
sequence of  holding  the  first  section  applicable 
to  all  wills.  In  addition  to  this  it  is  worth  while 
to  inquire  if  the  second  section  was  designed  to 
except  certain  cases  out  of  the  first  section, 
what  those  cases  were,  and  how  they  are  so  dis- 
tinguished from  the  cases  left  unexcepted  as  to 
be  proper  subjects  of  exception.  The  proposi- 
tion is,  that  the  first  section  includes  all  wills 
whenever  executed,  and  the  second  excepts  only 
wills  executed  before  the  passage  of  the  Act  by 
persons  dying  after  the  passage  of  the  Act,  and 
before  the  1st  of  Jime,  1851.  Can  any  rea- 
son be  imagined  whv  a  will  executed  before 
the  passage  of  the  Act  should  be  within  the  first 
section  if  the  testator  died  the  dav  before  the 

Sassage  of  the  Act,  and  out  of  it  if  he  died  the 
ay  after  its  passage?  If  there  is  any  distinc- 
tion between  the  two  cases,  it  would  seem  the 
first  case  had  the  stronger  claim  to  exemption 
from  the  effect  of  the  new  rule. 

Nor  do  we  peroeive  any  difficulty  in  so  con- 
struing the  twc  sections  as  to  allow  to  each  its 
appropriate  effect,  while  neither  of  them  vio- 
lates any  principle  of  natural  right;  the  effect 
of  the  first  section  being  to  prescribe  a  new  rule 
of  interpretation  for  wills  executed  after  the 
Ist  of  June,  and  the  effect  of  the  second  being, 
to  enable  testators  who  had  executed  their  wills 
before  the  passage  of  the  Act,  and  who  might 
die  before  the  1st  of  June,  to  pass  after-ac- 
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quired  lands  if  they  manifested  an  intention 
8o  to  do.  Cases  of  testators  who  should  execute 
wills  after  the  passage  of  the  Act  and  before 
the  Ist  of  June,  or  who  should  die  after  that 
day,  having  previous  to  that  day  executed  their 
wills,  are  left  unprovided  for,  either  because  it 
was  thought  that  they  would  have  sufficient 
time  to  conform  their  wills  to  this  change  of 
the  law,  or  because  their  cases  escaped  the  at- 
tention of  the  Legislature,  as  happened  in  Bar- 
nitz's  Lessee  v.  Carey,  7  Cranch,  468;  and 
Brewer's  Lessee  v.  Blougher,  14  Pet.  178. 

We  have  been  referred  to  two  decisions  in 
the  Supreme  Court  of  Massachusetts,  in  which 
a  retroactive  effect  was  allowed  to  a  statute  of 
that  State  upon  existing  wills.  They  are  Cush- 
ing  V.  Aylwin,  12  Met.  169;  Pray  v.  Wat  erst  on, 
12  Met.  262.  But  an  examination  of  those 
cases  will  show  that  the  interpretation  put  by 
that  court  on  that  statute  was  attended  with 
none  of  the  difficulties  which  beset  the  construc- 
tion of  the  Statute  of  Maryland  contended  for 
by  the  counsel  for  the  devisee,  The  law  of 
Massachusetts  did  not  enact  a  new  rule  of  con- 
284*]  struction.  *It  simply  enabled  testators 
to  devise  after- acquired  lands  by  plainly  and 
manifestly  declaring  an  intention  to  do  so.  The 
law  could  only  operate  in  furtherance  of  the 
intention  of  the  testator,  and  could  never  defeat 
that  intent  by  applying  to  wills  an  arbitrary 
rule  of  construction. 

This  distinction  was  pointed  out  by  this  court 
in  Smith  et  al.  v.  Edrington,  8  Cranch,  66,  in 
reference  to  a  similar  statute  in  Virginia;  re- 
specting which  Mr.  Justice  Washington  said, 
"the  law  creates  no  new  or  different  rule  of  con- 
struction, but  merely  gave  a  power  to  the  tes- 
tator to  devise  lands  which  he  might  possess  or 
be  entitled  to  at  the  time  of  his  death,  if  it 
should  be  his  pleasure  to  do  so."  Moreover 
the  language  of  the  Act  of  Massachusetts  was 
broad,  and  general  enough  to  include  in  its 
terms  all  wills  which  should  take  effect  after 
the  law  went  into  operation.  There  was  there- 
fore nothing  in  the  words,  or  the  subject  mat- 
ter of  the  Act,  to  lead  the  court  to  a  more  re- 
stricted construction.  Still  that  court  thought 
the  retroactive  effect  of  even  such  a  law  re- 
quired some  notice,  and  they  vindicate  the  de- 
parture fr6m  an  important  principle  in  that 
case  with  some  effort;  and  the  reluctance  with 
which  it  should  be  departed  from,  is  well  ex- 
pressed by  the  Supreme  Court  of  North  Caro- 
lina, in  Battle  v.  Speight,  9  Ired.  288,  in  con- 
struing a  similar  statute  of  that  State. 

We  have  also  been  referred  to  a  manuscript 
opinion  of  the  Court  of  Appeal  of  the  State 
of  Maryland  upon  the  effect  of  this  will.  It 
appears  that  in  November  last  the  executors  of 
Mrs.  Carrol],  the  devisee,  who  is  deceased,  filed 
their  bill  in  the  Circuit  Court  of  Prince  George's 
County,  praying  that  the  administrators  de 
bonis  non  of  Michael  B.  Carroll  might  be  en- 
joined from  making  sale  of  his  negro  slaves. 
The  heirs  at  law  and  the  administrators  de 
bonis  non  of  Michael  B.  Carroll  were  made 
parties.  The  Circuit  Court  refused  the  injunc- 
tion, the  complainants  appealed,  the  Court  of 
Appeals  affirmed  the  decree  of  the  Circuit  Court, 
and  dismissed  the  bill.  The  grounds  upon 
which  the  court  rested  its  decree  will  best  ap- 
pear from  the  following  extracts  from  the  opin- 
ion: 
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"The  bill  is  filed  by  the  executors  of  Mrs. 
Carroll  against  the  administrators  de  bonis  non 
of  Mr.  Carroll  and  his  heirs  at  law.  The  gray- 
amen  of  it  is,  that  he  specifically  bequeathed 
his  negroes  to  his  wife,  and  desired  they  should 
not  be  sold,  and  that  his  debts  should  be  paid 
out  of  his  other  estate;  that  she  manumitted 
them,  and  that  there  is  other  personal  and  real 
estate  enough  to  pay  the  debts  due  by  his  es- 
tate. Injunction  is  asked  to  prevent  the  sale  of 
the  negroes  under  an  order  of  the  Orphans' 
Court  of  Prince  George's  County,  which,  it  is 
alleged,  is  about  to  be  done.  It  is  also  claimed 
in  the  bill,  that  at  the  time  of  *the  will  [*28& 
of  Mrs.  Carroll  she  must  be  considered  as  hold- 
ing the  negroes  as  legatee,  and  not  as  executrix, 
the  time  specified  by  law  for  winding  up  the 
estate  of  her  husband  having  elapsed. 

This  last  ground  cannot  avail.  There  is  no 
allegation  in  the  bill  that  a  final  account  had 
been  settled  by  her,  and  the  bill  shows  that  a 
large  amount  of  debts  remained  unpaid,  and 
that  the  creditors  of  the  estate  of  her  husband 
had  commenced  proceedings  to  secure  their 
payment,  which  proceedings  are  stiU  pending. 
In  this  claim  of  the  bill  we  suppose  but  littlr 
confidence  was,  or  is  reposed  by  those  whr* 
framed  it;  at  all  events,  there  is  nothing  in  it. 
There  is  nothing  in  the  facts  of  the  ease  to  jus 
tify  the  presumption  that  there  had  been  a  final 
settlement  of  the  estate  of  Michael  B.  Onrroll. 
and  all  his  debts  paid  off;  the  truth  is,  the  bill 
directly  contradicts  the  facts  out  of  which  sucli 
a  presumption  could  arise. 

it  is  contended  on  the  part  of  the  complain 
ants,  that  the  real  estate  and  personal  property . 
other  than  the  negroes  of  Michael  B.  Carroll. 
ought  to  be  applied  to  the  payment  of  his  debt<« 
before  the  negroes  are  resorted  to.  This  may  or 
may  not  be  so;  and  in  regard  to  it  we  pass  »• 
opinion,  because  the  question  is  not  before  ns  in 
this  ease.  This  is  not  a  bill  filed  on  behalf  of 
the  negroes,  but  by  the  executors  of  Mrs.  Osr 
roll,  and  they  must  occupy  the  same  position 
in  regard  to  the  creditors  of  Michael  B.  Car 
roll,  who  are  represented  by  the  administrator!* 
de  bonis  non,  as  she  would  have  done  had  tbr 
bill  been  filed  by  her  instead  of  by  them.  And 
if  she  were  the  party  complainant,  how  would 
the  case  stand T  Why,  thus:  Michael  B.  Car 
roll  died  in  debt,  leaving  a  will  by  which  hif^ 
real  and  personal  estate  is  specifically  derised 
and  bequeathed  to  his  wife.  His  creditor» 
would  have  the  right  to  proceed  against  his  en- 
tire estate  for  payment;  first,  however,  against 
the  personal  as  the  primary  fund.  Their  right» 
could  not  be  affected  by  anything  he  might  r^ 
quest  in  his  will;  their  claims  would  attach  Ui 
his  entire  estate.  He  did  not  manumit  his 
slaves;  and,  moreover,  this  is  not  the  ease  of 
contribution  and  marshaling  of  assets  between 
different  devisees  and  legatees,  because  herr 
Mrs.  Carroll  was  specific  devisee  and  legatee. 
and  residuaiy  devisee  and  legatee;  she  in  faet, 
with  but  trifling  exception,  took  under  the  will 
the  whole  estate.  Had  she,  immediately  on  ob- 
taining letters  of  administration,  mannmitted 
the  negroes,  it  oould  not  be  pretended  soeh 
manumission  oould  have  affected  the  rights  of 
the  creditors  of  her  testator;  and  it  must  be 
obvious,  if  she  could  not  do  it  by  her  act  as  ex 
ecutrixy  that  she  could  not  accomplish  it  by  her 
wilL 
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For  these  reasons  we  affirm  the  order  of  the 
•Circuit  Court  refusing  the  injunction. 
286*]  *It  is  apparent  that  the  question 
-whether  some  of  the  lands  of  the  testator  were 
undevised  could  not  enter  into  or  affect  the 
Hiecision  of  this  case.  The  negroes  not  being 
parties,  no  question  could  arise  whether  they 
were  entitled  to  have  the  debts  paid  out  of  the 
land  of  the  testator,  and  the  court  declares  the 
•question  is  not  before  them.  As  between  Mrs. 
Carroll,  the  executrix  of  her  husband's  will  or 
her  representatives  and  the  creditors  of  her 
husband,  the  right  of  the  latter  was  complete 
to  resort  to  the  personal  property,  including 
the  negroes,  and  it  was  therefore  wholly  imma- 
terial who  owned  the  land.  The  only  prayer 
in  the  bill  was  that  the  creditors,  through  the 
^ministrators,  might  be  restrained  from  mak- 
ing their  debts  out  of  the  negroes.  The  only 
-question  in  the  case  was  whether  they  could  be 
«o  restrained.  And  when  it  was  decided. that 
their  legal  right  was,  to  have  all  the  personalty, 
including  the  negroes,  applied  to  their  debts, 
it  was  immaterial  what  other  rights  they  or 
others  might  have. 

We  do  not  consider,  therefore,  that  a  com- 
parison of  the  titles  of  the  heirs  at  law  and  the 
devisee  of  Michael  B.  Carroll  to  his  lands 
was  brought  into  judgment  by  this  injunction 
bill. 

If  the  Court  of  Appeals  had  found  it  nee- 
•«8sary  to  construe  a  statute  of  that  State  in 
order  to  decide  upon  the  rights  of  parties  sub- 
ject to  its  judicial  control,  such  a  decision,  de- 
liberately made,  might  have  been  taken  by  this 
•court  as  a  basis  on  which  to  rest  our  judgment. 
But  it  must  be  remembered  that  we  are  bound 
to  decide  a  question  of  local  law,  upon  which 
the  rights  of  parties  depend,  as  well  as  every 
other  question,  as  we  find  it  ought  to  be  de- 
eded.   In  making  the  examination  preparatory 
to   this  finding,  this  court  has  followed  two 
rules,  6ne  of   which  belongs  to  the   common 
law,  and  the  other  is  a  part  of  our  peculiar  ju- 
dicial system.     The  first  is  the  maxim  of  the 
-eommon  law,  stare  decisis.    The  second  grows 
out  of  the  thirty-fourth  section  of  the  Judiciary 
Act  (1  Statutes  at  Large,  92),  which  makes  the 
laws  of  the  several  States  the  rules  of  decision 
in  trials  at  the  common  law;  and  inasmuch  as 
the  States  have  committed  to  their  respective 
Judiciaries  the  power  to  construe  and  fix  the 
meaning  of  the  statutes  passed  by  their  Legis- 
latures, this  court  has  taken  such  constructions 
as  part  of  the  law  of  the  State,  and  has  admin- 
istered the  law  as  thus  construed.     But  this 
rule  has  grown  up  and  been  held  with  constant 
reference  to  the  other  rule,  stare  decisis;  and  it 
is  only  so  far  and  in  such  cases  as  this  latter 
rule  can  operate,  that  the  other  has  any  effect. 
If  the  construction  put  by  the  court  of  a  state 
upon  one  of  its  statutes  was  not  a  matter  in 
judgment,  if  it  might  have  been  decided  either 
way  without  affecting  any  right  brought  into 
287*]   'question,  then,  according  to  the  prin- 
•ciples  of  the  common  law,  an  opinion  on  such 
a  question  is  not  a  decision.     To  make  it  so, 
there  must  have  been  an  application  of  the  ju- 
dicial mind  to  the  precise  question  necessary  to 
he  determined  to  fix  the  rights  of  the  parties 
«nd  decide  to  whom  the  property  in  contesta- 
tion belongs. 
14  li.  ed. 


And  therefore  this  court  and  other  courts  or- 
ganized under  the  common  law,  has  never  held 
itself  bound  by  any  part  of  an  opinion,  in  any 
case,  which  was  not  needful  to  the  ascertain- 
ment of  the  right  or  title  in  question  between 
the  parties.  In  Cohens  v.  The  State  of  Virginia, 
6  Wheat.  399,  this*  court  was  much  pressed 
with  some  portion  of  its  opinion  in  the  case  of 
Marbury  v.  Madison.  And  Mr.  Chief  Justice 
Marshall  said:  "It  is  a  maxim  not  to  be  dis- 
regarded that  general  expressions  in  every  opin- 
ion are  to  be  taken  in  connection  with  the  case 
in  which  those  expressions  are  used.  If  they 
go  beyond  the  case,  they  may  be  respected,  but 
ought  not  to  control  the  judgment  in  a  subse- 
quent suit,  when  the  very  point  i»  presented. 
The  reason  of  this  maxim  is  obvious.  The  ques- 
tion actually  before  the  court  is  investigated 
with  care,  and  considered  in  its  full  extent; 
other  principles  which  may  serve  to  illustrate 
it  are  considered  in  their  relation  to  the  case  de- 
cided, but  their  possible  bearing  on  all  other 
cases  is  seldom  completely  investigated."  The 
cases  of  £x-parte  Christy,  3  How.  292,  and 
Jenness  et  al.  v.  Peck,  7  How.  612,  are  an  il- 
lustration of  the  rule  that  any  opinion  given 
here  or  elsewhere  cannot  be  relied  on  as  a  bind- 
ing authority,  unless  the  case  called  for  its  ex- 
pression. Its  weight  of  reason  must  depend  on 
what  it  contains. 

With  these  views  we  cannot  regard  the  opin- 
ion of  the  Court  of  Appeals  as  an  authority  on 
which  we  have  a  right  to  rest  our  judgment. 
We  have  already  stated  the  reasons  which  have 
brought  us  to  a  different  construction  of  the 
Statute;  reasons  which  do  not  seem  to  us  to  be 
shaken  by  the  opinion  of  the  Court  of  Appeals. 

Our  conclusion  is  that  the  will  of  Michael  B. 
Carroll  was  not  within  the  Statute,  and  the 
lands  in  question  were  consequently  unde- 
vised. 

One  other  exception  was  taken  at  the  trial, 
respecting  which  it  is  only  necessary  to  say  that 
we  think  the  identity  of  name  of  the  two 
tracts  of  land  in  the  same  county,  taken  in 
connection  with  the  long  possession  of  those 
under  whom  the  plaintiffs  claimed,  and  the  ab- 
sence of  all  evidence  of  any  adverse  claim  or 
outstanding  title,  was  sufiicient  to  warrant  the 
jury  in  finding  that  the  land  was  embraced  in 
the  patents  from  the  State. 

We  are  also  of  opinion  that  the  judgment  is 
correct  in  form,  being  for  the  term  which  the 
declaration  alleges  was  created  by  *the  [*288 
plaintiffs  as  owners  of  three  undivided  fourth 
parts  of  the  land. 

The  judgment  of  the  Circuit  Court  is  affirmed, 
with  costs. 


OBDEB, 


This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Maryland, 
and  was  argued  by  counsel;  on  consideration 
whereof,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said 
Circuit  Court  in  this  cause  be,  and  the  same 
is  hereby  affirmed,  with  costs. 
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WILLIAM  A.  SMITH  et  al. 

V. 

LEROY  SWORMSTEDT  et  al. 

Methodist  Church — power  of  General  Conference 
to  divide  church  in  1844 — property  in  Book 
Concern  divided  by  decree  in  equity. 


In  1844  the  Methodist  Episcopal  Church  of  the 
United  States,  at  a  General  Confereoce,  passed 
sundry  resolutions  providing  for  a  distinct,  eccle- 
siastical organization  In  the  slaveholdlng  States, 
in  case  the  annual  conferences  of  those  States 
should  deem  the  measure  expedient. 

In  1845  these  conferences  did  deem  it  expedient 
and  organised  a  separate  ecclesiastical  community, 
under  the  appellation  of  the  Methodist  Episcopal 
Church  South. 

At  this  time  there  ■  existed  property,  known  as 
the  Book  Concern,  helonging  to  the  General 
Church,  which  was  the  result  of  the  labors  and 
accumulation  of  all  the  ministers. 

Commissioners  appointed  by  the  Methodist  Epis- 
copal Church  Soutn,  may  file  a  bill  in  chancery, 
in  behalf  of  themselves  and  those  whom  they  rep- 
resent, against  the  trustees  of  the  Book  Concern, 
for  a  division  of  the  propertv. 

The  rule  Is  well  established  that  where  the  par- 
ties interested  are  numerous,  and  the  suit  Is  for 
an  object  common  to  them  all.  some  of  the  body 
may  maintain  a  bill  on  behalf  of  themselves  and 
of  the  others;  and  a  bill  may  also  be  maintained 
against  a  portion  of  a  numerous  body  of  defend- 
ants,   representing   a    common    Interest. 

The  Methodist  Church  was  divided.  It  was  not 
a  case  of  the  secession  of  a  part  from  the  main 
body.  Neither  division  lost  its  interest  in  the 
common  property. 

The  General  Conference  of  1844  had  the  legiti- 
mate power  thus  to  divide  the  church.  In  1808 
the  General  Conference  was  made  a  representative 
body,  with  six  restrictive  articles  upon  Its  powers. 
But  none  of  these  articles  deprived  it  of  the  power 
of  dividing  the  church. 

The  sixth  restrictive  article  provided  that  the 
General  Conference  should  not  appropriate  the 
profits  of  the  Book  Concern  to  any  other  purpose 
than  for  the  benefit  of  the  traveling  ministers, 
their  widows,  etc. ;  and  one  of  the  resolutions  of 
1844  recommended  to  all  the  annual  confprencefi 
to  authorize  a  change  in  the  sixth  restrictive  ar- 
ticle. This  was  not  imposed  as  a  condition  of 
separation,  but  merely  a  plan  to  enable  the  Gen- 
eral Conference  Itself  to  carry  out  its  purposes. 

The  separation  of  the  church  into  two  parts  be 
Ing   legally   accomplished,   a  division  of  the  joint 
property  by  a  court  of  equity  follows,  as  a  matter 
of   course. 


THIS  was  an  appeal  from  the  Circuit  Court 
of  the  United   States   for  the  District  of 
Ohio,   which   dismissed   the   bill. 

The  bill  was  originally  filed  in  the  names  of 
289*]  Henry  B.  Bascom,  *a  citizen  of  Lexing- 


ton, in  the  State  of  Kentucky;  Alexander  1^ 
P.  Green,  a  citizen  of  Nashville,  in  the  State 
of  Tennessee;  Charles  B.  Parsons,  a  citizen  of 
Louisville,  in  the  State  of  Kentucky;  John 
Kelley,  a  citizen  of  Wilson  County,  in  the  Stat« 
of  Tennessee;  James  W.  Allen,  a  citizen  of 
Limestone  County,  in  the  State  of  Alabama; 
and  John  Tevis,  a  citizen  of  Shelby  County,  in 
the   State  of  Kentucky — 

Against  Leroy  Swormstedt  and  John  H.  Pow- 
er, agents  of  the  ''Book  Concern"  at  CIb- 
cinnati,  and  James  B.  Findley,  all  of  whom  are 
citizens  of  the  State  of  Ohio;  and  George  Pedc 
and  Nathan  Banes,  who  are  citizens  of  the 
State  of  New  York;  who  are  made  defendants 
to  this  bill. 

Bascom,  Green,  and  Parsons  were  Commis- 
sioners appointed  by  the  Methodist  Epiacopsl 
Church  South,  to  demand  and  sue  for  the  pnK 
portion  belonging  to  it  of  certain  property,  and 
especially  of  a  fund  called  the  ''Book  Con- 
cern." Bascom  having  died  whilst  the  suit 
was  pending,  William  A.  Smith,  a  citizen  of 
Virginia,  was  substituted  in  his  place.  The 
other  plaintiffs  were  supernumerary  and  •nper- 
annuated  preachers  belonging  to  the  traveling 
connection  of  the  said  Church  South;  and  aU 
the  plaintiffs  were  citizens  of  other  states  than 
Ohio,  and  sued  not  only  for  themselves,  but 
also  in  behalf  of  all  the  preachers  in  the  travel- 
ing connection  of  the  Church  South,  amount- 
ing to  about  fifteen  hundred. 

The  defendants  were  Swormstedt  and  Power, 
agents  of  the  Book  Concern  at  Cincinnati,  and 
Findley,  all  traveling  preachers  of  the  Metho- 
dist Episcopal  Church,  and  citizens  of  Ohio: 
and  the  Methodist  Book  Concern  a  body  politie 
incorporated  by  an  Act  of  the  General  Aaaera- 
bly  of  Ohio,  and  having  its  principal  office  at 
Cincinnati,  in  that  Sta^. 

The  nature  of  the  dispute  and  the  circum- 
stances of  the  case  are  set  forth  in  the  opinioa 
of  the  court. 

It  was  argued  by  Mr.  Stanberry  for  the 
appellants,  and  by  Messrs.  Badger  and  Swing 
for  the  appellees. 

The  following  extract  from  the  brief  of  Mr. 
Stanberry  explains  the  points  which  he  made: 

We  claim,  in  the  first  place,  that  the  division 
of  the  church  was  a  valid  act,  and  thereby  the 
original  church  was  divided  into  two  churches 
equally  legitimate,  and  that  the  members  and 
beneficiaries  in  each  have  equal  rights  to  their 


NoTB. — Where  parties  Interested  are  numerous, 
part  may  maintain  a  bill  In  equity  for  benefit  ol 
all.  Where  the  parties  Interested  In  relief  sought 
In  equity  are  very  numerous,  or  not  all  of  them 
known,  and  the  rigorous  application  of  the  general 
rule  would  Impede  the  purposes  of  Justice,  a  court 
of  equity  will  not  require  them  all  to  unite  In  the 
bill,  but  will  allow  one  or  more  of  them  to  sue  for 
themselves  and  for  the  benefit  of  the  rest.  Man* 
devllle  V.  RIggs,  2  Pot.  482;  West  v.  Randall.  2 
Bias.  181 ;  Piatt  v.  Oliver,  2  McLean,  267 ;  Bacon 
V.  Robertson,  18  How.  480. 

In  Equity,  where  parties  are  exceedingly  nu- 
merous, ana  It  would  be  Impracticable  to  join  them 
without  almost  Interminable  delays,  and  other  In- 
conveniences, which  would  obstruct  and  probably 
defeat  the  purposes  of  Justice,  the  court  will  not 
msist  upon  their  being  made  parties;  but  will  dis- 
pense with  them  and  proceed  to  a  decree.  If  It  can 
be  done  without  Injury  to  the  persons  actually  be- 
fore the  court.  MItf.  Eq.  PI.  by  Jeremv.  165-167 : 
Coop.  Eq.  PI.  39-41  :  Carey  v.  Hoxle,  11  Ga.  651  : 
Story,  Eq.  PI.  sec.  04 ;  Adair  v.  New  River  Co.  11 
Ves.  429 ,  Cockbnm  v.  Tdompson.  16  Ves.  .^21  : 
Wendell  v.  Van  Rensselaer,  1  Johna  Oh.  49;  1 
•42 


Mont.  Eq.  PI.  57-88 :  Taylor  v.  Salmon,  4  Mylae  & 
Cr.  1S4;  Male  v.  Malachy,  1  Mylne  &  Cr.  559; 
Hawkins  v.  Hawkins,  1  Hare.  543.  546;  Weatbcr> 
bv  V.  St.  Oeorglo.  2  Hare,  624,  626;  Hanrey  ▼. 
Harvey,  4  Beav.  215,  220,  221. 

Court  will  usually  require  bill  to  be  filed,  not 
only  In  behalf  of  plaintiff,  but  also  In  behalf  of 
oil  other  persons  Interested  who  are  not  directly 
made  parties.  Adair  v.  New  River  Company.  11 
Ves.  444 ;  Cockbum  v.  Thompson,  16  Vea.  S2^ 
328;  Good  v.  Blewltt,  19  Ves.  336;  18  Ves.  S97: 
Angel  V.  Haddon,  1  Madd.  529 ;  Story,  Eq.  PL  sec. 
96. 

Where  the  question  Is  one  of  a  common  or  gvs- 
eral  Interest,  one  or  more  may  sue  or  defend  for 
the  benefit  of  the  whole.  1  Mont.  Bq.  PL  61 : 
Cooper.  Bq.  PI.  40,  186;  Mltf.  Eq.  PL  lij  Jefesu. 
166.  167;  Story,  Eq.  PI.  sec.  97. 

Suits  may  be  brought  by  part  of  a  crew  of  a 
vessel.  In  behalf  of  themselves,  and  the  rest,  vbei«> 
all  the  crew  have  Interests  in  the  same  subject 
matter,  as  the  distribution  of  prise  money,  etc. 
Leigh  V.  Thomas,  2  Ves.  812:  Good  v.  Blewltt.  IS 
Ves.  397;  19  Ves.  886;  West  v.  RandaU.  2  Mas. 
193,  194 ;  Story,  Eq.  PI.  aec  98 ;  Cbancey  v.  May. 

Howard  !•» 


1853 


Smith  bt  al.  t.  Swobmstedt  et  al. 


289 


distributive  sliare  of  all  the  property  and 
funds. 

Second.  That  if  there  was  no  valid  division 
of  the  original  church,  but  only  a  separation  of 
the  southern  portion  from  the  original  church, 
yet,  under  the  circumstances  in  which  it  was 
290*]  *made,  the  beneficiaries  of  this  charity 
have  not  lo^lst  that  character  by  adhering  to  the 
Church  South,  because  the  separation  was  au- 
thorized by  the  highest  official  and  legislative 
authority  of  the  church,  and  the  beneficiaries 
living  in  the  south  had  no  choice  or  alternative 
but  adherence  to  that  church  or  the  total  loss 
of  all  church  membership  and  privile^s. 

We  will  discuss  these  propositions  in  the  or- 
der in  which  they  are  stated,  and  as  they  are 
elaborated  under  the  following  points: 

The  plaintiffs'  points.  1.  Prior  to  1844  the 
Methodist  Episcopal  Church  in  the  United 
States  was  one  church  in  doctrine  and  organiza- 
tion. It  was  one  in  doctrine  as  a  Methodist 
Church,  and  one  in  organization  as  a  Methodist 
Church  in  the  United  States,  with  jurisdiction 
oo-extensive  with  the  territorial  limits  of  the 
United  States. 

2.  At  the  present  time  there  is  no  such 
church  de  facto  as  to  unity  of  ors^anization,  as 
the  Methodist  Episcopal  Church  of  1844.  There 
is  no  longer  one  Methodist  Episcopal  Church 
with  territorial  jurisdiction  co-extensive  with 
the  United  States,  but  there  are  two  churches 
instead,  divided  in  territorial  jurisdiction  by  a 
fixed  line,  each  existing  by  an  independent  or- 
ganization, exclusive  of  the  other. 

3.  This  dissolution  of  the  unity  of  organiza- 
tion not  only  exists  de  facto  but  de  jure ;  not  by 
unauthorized  secession  of  a  part  from  the  orig- 
inal body,  but  by  a  valid  division  of  the  orig- 
inal body  into  two  parts  equally  legitimate, 
which  division  was  authorized  by  competent 
authority,  in  the  plan  of  1844,  and  has  since 
been  consummated  in  accordance  with  its  pro- 
visions. 

4.  The  Book  Concern  is  a  charitable  fund 
connected  with  the  Methodist  Episcopal  Church, 
the  capital  being  devoted  to  the  publication  and 
dissemination  of  religious  books  and  papers,  and 
the  profits  to  the  support  of  the  traveling,  su- 
pernumerary, superannuated  and  deficient 
preachers  of  the  church,  and  the  wives,  widows, 
children  and  orphans  of  traveling  preachers. 

5.  This  fund  was  founded  by  the  traveling 
preachers,   and    chiefly   accumulated   by   their 


labor.  It  never  belonged  to  the  church  in  ab- 
solute right,  but  was  simply  intrusted  to  it» 
management. 

6.  Before  the  division  of  the  church  the 
founders  and  the  beneficiaries  of  this  fund  were 
scattered  over  its  entire  territory,  as  then  con- 
stituted, and  equally  labored  in  its  accumula- 
tion,  and  were  equally  entitled  to  its  dividends,, 
without  reference  to  particular  territorial  loca- 
tion. 

7.  The  lawful  division,  of  the  church,  terri- 
torially, into  two  distinct  churches,  did  not 
destroy,  this  charity  or  affect  the  right  of  cne 
beneficiaries,  but  it  necessarily  required  a  change 
of  management,  which,  before  the  division,  was 
by  means  of  a  •General  Conference,  hav-  [•291 
ing  jurisdiction  over  all  classes  of  the  ben- 
eficiaries, wherever  located,  through  the  agency 
of  annual  conferences  within  the  jurisdiction 
and  subject  to  the  control  of  the  General  Con- 
ference. 

8.  After  such  division  in  the  due  administra- 
tion of  this  charity,  and  as  near  as  may  be  to 
its  original  foundation,  each  of  the  churches 
becomes  the  proper  manager  of  so  much  of  the 
fund  as  is  to  be  distributed  to  the  beneficiaries 
within  its  exclusive  jurisdiction,  through  the 
agency  of  its  own  annual  conferences. 

9.  That  the  division  to  be  made  of  the  capital 
and  profits  of  this  fund  to  each  church  should 
be  made  on  the  basis  of  the  number  of  travel- 
ing preachers  in  1844,  each  church  to  have 
the  same  proportion  of  the  entire  fund  as 
the  number  of  traveling*  preachers  within  its 
bounds  bore  to  the  whole  number  then  within 
the  entire  territory  of  the  church  prior  to  the 
division. 

10.  That  the  refusal  of  the  annual  confer- 
ences to  agree  to  the  amicable  division  of  the 
fund,  as  proposed  in  the  plan  of  1844,  and  the 
continued  refusal  of  the  authorities  of  the 
northern  church  to  recognize  the  Church  Souths 
or  the  beneficiaries  within  its  jurisdiction,  as 
entitled  to  the  management  or  any  distributive 
share  of  the  fund,  make  a  case  for  the  inter- 
position of  a  court  of  equity. 

11.  If  the  division  of  the  church  was  not  a 
constitutional  act,  the  beneficiaries  within  the 
jurisdiction  of  the  Church  South,  and  who  are 
now  united  to  that  church,  have  not  forfeited 
their  right  to  this  charity. 

12.  The  bill  presents  the  proper  parties  and 
the   proper   case  for  the  interference   of  this 


Free.  Ch.   592;   Pearson  v.   Belcher,  4   Ves.   627; 
Hendrlck  v.  Robinson,  2  Johns.  Ch.  296,  297. 

One  or  more  creditors  may  maintain  a  suit  in 
equity  on  behalf  of  themselves  and  all  other  cred- 
itors to  charge  the  estate  of  a  debtor  with  their 
debts,  and  for  an  application  of  the  estate  to  that 

Snrpose,  in  the  hands  of  his  representatives.  1 
[ont.  Eq.  PI.  62;  Mitf.  Eq.  PI.  by  Jeremy,  165, 
166;  Story,  Eq.  PI.  sec.  99;  Whltmore  v.  Oxbor- 
row,  2  Younge  &  Coll.  New  R.  13,  17;  Mav  v. 
Selby,  1  Younge  &  Coll.  New  R.  235;  Leigh  v. 
Thomas,  2  Ves.  312,  313:  Neve  v.  Weston,  3  Atk. 
557;  Coop.  Eq.  PI.  39.  106;  West  v.  Randall.  2 
Mas.  194;  Law  v.  Rigby,  4  Bro.  C.  C.  60;  Good 
▼,  Blewitt,  19  Ves.  336;  Hendricks  v.  Robinson, 
2  Johns.  Ch.  283.  296 ;  Hallett  v.  Hallett.  2"Paige, 
18:  Ross  V.  Gary.  1  Paige,  417,  note:  Brown  v. 
Rlcketts,  8  Johns.  Ch.  553.  555,  556;  Brinkerhoff 
▼.  Brown*  6  Johns.  Ch.  151 ;  Adair  v.  New  River 
Company,  11  Ves.  444. 

Same  rule  in  regard  to  estate  tn  hands  of  trus- 
tee. Routh  V.  Kinder.  8  Swanst.  145.  note ;  Boddy 
▼.  Kent.  1  Merlv.  361 ;  Bacon  v.  Robertson,  18 
How.  480 ;  Weld  v.  Bonham,  2  Sim.  &  Stu.  91 ; 
Hardford  v.  Storie,  2  Sim.  &  Stu.  196;  Pencock  v. 
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Monk.  1  Ves.  131 ;  Story,  Eq.  PI.  sec.  102 ;  1  Mont. 
Eq.  Pi.  62;  Newton  v.  Earl  of  Egmont,  4  Sim. 
574;  5  Sim.  130;  Powell  v.  Wright.  7  Beav.  444; 
Atherton  v.  Worth,  1  Dick.  375;  Patton  v.  Ben- 
cenl,  6  I  red.  Eq.  204 ;  MItf.  Eq.  PI.  by  Jeremy,  167. 

So  a  legatee  is  permitted  to  sue  in  equity  the 
personal  representative  of  the  testator  In  behalf  of 
himself,  and  all  other  legatees,  for  settlement  of 
accounts,  and  payment  of  all  the  legatees.  Story, 
Eq.  PI.  sec.  104;  Bennett  v.  Honeywood,  Ambl. 
709,  710 ;  Montagu  v.  Nucella,  1  Russ.  178 ;  Kettle 
V.  Crary,  1  Paige,  417;  Hallett  v.  Hallett.  2  Paige, 
20  21 ;  Lloyd  v.  Lorlng,  6  Ves.  779 ;  Brown  v. 
Rlcketts,  3  Johns.  Ch.  553;  Brown  v.  Dowth- 
waite,   1   Madd.  446. 

Upon  similar  grounds,  where  a  distribution  of 
the  personal  estate  of  a  deceased  person  Is  to  be 
made  among  his  next  of  kin,  or  among  persons 
claiming  under  a  general  description,  a  bill  may 
be  flled  by  one  claimant  In  behalf  of  himself  and 
all    others    equally    entitled.     Bennett    v.    Honey- 

^:?S^^^^^^'J^^l,^^^^^«^  ▼•  Nucella,  1  Russ. 
173;   Story,  Bq.   PI.  sec.   105. 

On  this  subject,  see  further,  note  to  Bacon  v. 
Robertson,  15  L.  ed.  U.  S.  499. 
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•court,  in  order  to  the  due  administration  of  this 
charity,  to  meet  the  exigency  arising  out  of  the 
division  of  the  church,  whether  the  division 
was  constitutional  or  not. 

(Mr.  Stanberry's  argument,  both  in  the  open- 
ing and  in  the  reply  was  very  elaborate  upon 
all  these  points,  and  therefore  cannot  be  re- 
ported for  want  of  room.  His  view  of  the  con- 
tingent nature  of  the  resolutions  of  1844,  was  as 
follows) : 

I  will  here  close  the  argument  upon  this  ques- 
tion of  the  power  of  aivision,  having  shown  its 
existence  in  every  aspect — having  shown  it 
upon  the  true  character  of  all  Methodist  organ- 
ization; upon  the  iisage  of  the  church  through 
all  its  history;  and  finally,  upon  the  express 
provisions  and  limitations  embodied  in  the  writ- 
ten articles. 

If  this  ground  is  maintained,  the  division  of 
the  common  charitable  fund  is  a  necessary  re- 
sult. If  the  church  organization  is  divided, 
the  temporalities  of  the  church  must  also  be 
divided,  for  the  right  of  each  of  the  divisions 
292*]  stands  upon  the  same  "ground — one 
claims  it  precisely  in  the  same  character  with 
the  other. 

Various  objections  are  stated  in  the  answer, 
and  in  the  resolution  of  the  Conference  of  the 
Church  North,  in  1848,  to  the  present  valid- 
ity of  the  plan  of  division.  They  say,  as  it 
passed  the  General  Conference,  it  was  not  ab- 
solute, but  contingent  in  many  particulars. 
That  it  was  passed  to  meet  the  contingency  of 
a  future  ascertained  necessity  for  division,  and 
that  no  such  necessity  was  found  to  exist;  that 
it  was  made  to  depend,  in  all  its  parts,  upon 
the  concurrence  of  all  the  Annual  Conferences 
in  the  proposed  change  of  the  sixth  restrictive 
rule,  and  no  such  concurrence  was  given;  and 
finally,  that  it  depended  upon  the  due  observ- 
ance by  the  Church  South,  and  all  its  societies 
and  members,  of  the  jurisdictional  line  of  divi- 
sion, which  line  was  afterwards,  as  they  say, 
invaded  and  disregarded  by  some  of  the  south- 
ern preachers  and  members. 

None  of  these  positions  need  be  argued,  ex- 
cept only  the  matter  of  the  non-concurrence  of 
the  Annual  Conference  in  the  proposed  change 
of  the  sixth  rule. 

That  part  of  the  plan  of  separation  which  re- 
spects this  matter  has  nothing  to  do  with  the 
other  parts  of  the  plan,  or  with  the  taking 
eflfect  of  the  plan  as  a  whole.  The  principal 
thing,  the  division,  was  not  in  any  way  referred 
to  the  Northern  Annual  Conferences.  That  was 
a  matter  exclusively  between  the  General  Con- 
ference and  the  Southern  Annual  Conferences, 
in  which  the  Northern  Conferences  had  no  voice. 
In  order  to  provide  for  the  contingency  of  divi- 
sion— seeing  that  the  division  of  the  fund  must 
follow — and  to  avoid  any  doubt,  the  General 
Conference  asks  the  Annual  Conferences  for  ex- 
press authority,  not  merely  to  divide  the  fund 
according  to  the  division  of  the  church  organiza- 
tion, but  for  general  authority  to  dispose  of 
the  entire  fund  for  such  purposes  in  general,  as 
two  thirds  of  the  General  Conference  might  de- 
termine upon. 

This  general  authority,  which  would  sanction 
a  total  misapplication  of  the  fund,  the  Annual 
■Conferences  refused  to  give. 

Now,  the  plan  in  no  way  provides  that  the 
Southern  Conferences  should  not  have  any  of 
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this  fund,  except  by  the  consent  of  the  Annual 
Conferences ;  but,  in  the  exercise  of  its  own  dis- 
cretion, by  its  own  authority,  and  as  its  own 
act,  the  General  Conference  chose  to  ask  the  An- 
nual Conferences  so  to  modify  the  restrictive 
rule.  The  Annual  Conferences  refused,  and  that 
leaves  the  matter  at  large,  as  a  question  to  be 
settled  upon  the  rights  of  the  parties  conse- 
quent on  the  division.  If,  after  the  division,  the 
south  had  no  right  to  any  part  of  this  fund — ^if 
it  had  forfeited  its  right  by  the  new  organiza- 
tion— if  the  beneficiaries  at  the  south  had  there- 
by lost  their  character  as  beneficiaries,  then, 
"indeed,  there  would  be  some  ground  [*293 
for  putting  us  to  show  a  new  title  by  the  con- 
sent of  the  Annual  Conferences,  or  something 
else.  But  the  ground  on  which  we  stand  is, 
that  we  have  never  for  a  moment  lost  our  char- 
acter as  beneficiaries;  that  our  title  is  equal  to 
that  of  the  north;  and  that  the  refusal  of  the 
Annual  Conferences  is  the  common  case  of  a  re- 
fusal to  perform  a  duty  which  drives  the  in- 
jured party  into  a  court  of  justice. 

The  points  made  by  the  counsel  for  the  ap- 
pellees were  the  following: 

1.  The  first  point  was  in  answer  to  the  one 
raised  by  Mr.  Stanberry,  namely:  that  the 
church  was  dissolved  and  destroyed  by  the  ac- 
tion of  the  General  Conference  of  1844,  and  that 
two  new  churches  have  arisen  out  of  its  ruins. 

In  answer  to  the  first  two  propositions  of  the 
complainants,  involving  this  point,  the  defend- 
ants insist — 

1st.  That  prior  to  1844  the  Methodist  Epis- 
copal Church  was  the  only  religious  denomina- 
tion bearing  that  name,  and  it  was  one  in 
organization,  discipline  and  doctrine.  A  large 
part,  but  not  the  whole  territory  of  the  United 
States,  was  contained  within  its  organization- 
it  did  not  extend  on  the  United  States  posses- 
sions on  the  Pacific;  it  did  embrace  Texas, 
then  a  foreign  country;  it  had  been  extended, 
but  it  did  not  then  extend  to  the  Canadas;  its 
boundaries  had'  been  variable,  and  its  identity 
or  unity,  its  organization  or  existence,  had  no 
necessary  dependence   upon   territorial   limits. 

2d.  From  1844  to  the  present  time,  the  same 
Methodist  Episcopal  Church  has  continued  to 
exist  identical  in  name,  organization,  discipline 
and  doctrine,  and  under  a  regular  succession  of 
the  ofiScers:  some  Conferences  in  the  slave- 
holding  States  have  withdrawn  from  it;  it  has 
lost  and  gained  individual  members;  and  the 
United  States  possessions  on  the  Pacific  have 
been  received  mto  its  connection;  bot  these 
changes  have  not  affected  its  organization  or 
destroyed  its  identity. 

2.  With  respect  to  the  property  called  the 
"Book  Concern,"  after  examining  the  consti- 
tution of  this  fimd,  the  counsel  came  to  the 
following  conclusions : 

I  take  it  then  as  clear,  by  proof  and  by  eon- 
cession,  that  a  Methodist  Episcopal  Church, 
having  a  regular  and  well  known  organization, 
existed  prior  to  1844,  and  that  the  property 
now  in  controversy  was  held  by  trustees,  in 
trust  for  the  church  so  organized,  and  for  eer- 
tain  specified  beneficiaries  in  it,  and  that  it  was 
only  through  connection  with  the  church,  in 
and  through  its  organization,  in  a  mode  pointed 
out  by  its  organic  law,  *that  any  in-  [*S94 
dividual  was  or  could  be  entitled  to  any  por- 
tion of  the  fund. 
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I  hold  it  equally  clear,  and  of  like  necessity  it 
must  be  conceded,  that  if.  the  Methodist  Epis- 
copal Church  of  1844  still  exists,  and  retains  its 
identity,  the  trustees  still  hold  the  property  in 
trust  for  it  only,  and  that  it  is  by  connection 
with  it  as  an  organized  body,  and  by  and 
through  it  alone,  that  any  individual  is  now 
entitled  as  a  beneficiary,  unless  indeed  the 
church  has  by  compact,  or  some  equivalent 
act,  qualified  the  condition  of  the  trust,  and 
changed  its  direction;  and  that  no  individual 
members  of  the  church,  or  any  section  of  it, 
large  or  small,  could  by  mere  secession  entitle 
himself  or  themselves  to  any  portion  of  the 
trust  fund,  separate  from  and  mdependent  of 
the  organized,  still  subsisting  church. 

3.  Then  to  entitle  these  complainants  to  re- 
cover, they  must  establish  as  facts: 

Ist.  That  the  Methodist  Episcopal  Church,  as 
it  existed  in  and  prior  to  1844,  was  destroyed 
by  the  Acts  of  the  General  Conference  of  1844, 
or  by  the  Act  of  the  Louisville  Convention  of 
1845,  in  the  exercise  of  power  conferred  on  it 
by  the  General  Conference — and  thenceforth 
ceased  to  exist  as  an  organized  body;  that  out 
of  a  portion  of  its  severed  elements  a  new 
church  was  formed,  composed  in  part  of  indi- 
Tiduals  who,  under  the  former  organization, 
were  beneficiaries  of  the  fund,  and  that  thus 
the  expressed  object  of  the  charity,  as  also  its 
means  of  administration,  having  failed,  there 
bein|^  now  no  Methodist  Episcopal  Church  to 
•dmmister  the  charity,  and  no  traveling  preach-' 
er8>  etc,  of  the  Methodist  Episcopal  Qiurch  to 
receive  and  enjoy  it,  a  court  of  equity  will 
apply  the  charity,  not  according  to  its  terms, 
which  is  no  longer  possible,  but  cy  pres,  as 
far  as  possible  according  to  its  original  object, 
and  to  this  end,  divide  the  fund  pro  rata  be- 
tween the  fragments  of  the  defunct  Church. 

2d.  Or  that  if  the  Methodist  Episcopal  Church 
of  1844  still  exists,  some  act  by  the  General 
Conference  of  that  year  has  changed,  in  part, 
the  direction  of  the  fund  and  the  medium  of 
its  administration. 

(After  discussing  these  propositions,  the 
ffounsel  came  to  the  following  conclusions) : 

We  find,  then,  on  examining  the  bill  and  the 
kx>k  of  Doctrine  and  Disciplme,  which  is  filed 
with  and  made  part  of  it, 

Ist.  That  the  General  Conference  is  not, 
since  1808,  an  original  body  possessed  of  in- 
herent powers,  but  representative  merely,  hav- 
ing no  other  powers  than  those  conferred  on  it 
by  the  constitution  which  created  it. 

2d.  That  the  general  grant  of  powers  to  this 
295*]  Conference  'extends  only  to  the  mak- 
ing rules  and  regulations  for  the  Methodist 
Episcopal  Church,  not  to  the  division,  dissolu- 
tion or  destruction  of  the  Church. 

3d.  That  the  restrictive  articles  forbid,  by 
clear  implication,  the  division  or  destruction  of 
the   organized  Methodist   Episcopal   Church. 

4th.  That  under  the  sixth  restrictive  article 
the  General  Conference  cannot  '^appropriate  the 
produce  of  the  Book  Concern  nor  of  the  Char- 
ter Fund,  to  any  purpose  other  than  for  the 
benefit  of  the  traveling,  supernumerary,  super- 
annuated and  worn  out  preachers"  of  the  Meth- 
odist Episcopal  Church,  within  its  organiza- 
tion, 'their  wives,  widows  and  children;"  nor 
can  that  Conference  by  any  act  so  involve 
the  fund  or  place  it  in  such  situation  that  a 
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court  of  equity  can  apply  it  to  objects,  or  in  a 
manner  forbidden  by  the  declaration  of  trust 
and  the  constitution  of  the  Methodist  Episcopal 
Church. 

4.  We  will  now  proceed  to  show  that  the  Gen- 
eral Conference  never  assumed  the  power  of  de- 
stroying the  organization  of  the  Methodist 
Episcopal  Church,  or  of  severing  or  dissolving 
it,  but  as  often  as  they  have  spoken  distinctly 
upon  the  subject,  have  disclaimed  the  power, 
and  that  they  did  not,  in  the  case  at  bar,  ex- 
ercise or  attempt  to  exercise  it. 

(The  argument  upon  this  point  was  very 
extensive,  involving  an  examination  of  the 
Canada  case,  and  of  the  records  of  the  Confer- 
ences, concluding  as  follows) : 

It  is,  then,  so  far  as  the  thirteen  southern  and 
south-western  Conferences  are  concerned,  a 
case  of  volimtary  withdrawal  from  the  Metho- 
dist Episcopal  Church  as  organized,  and  the 
formation  of  a  new  and  separate  organization; 
and  I  have  already  shown,  that  if  the  withdraw- 
al be  small  or  great,  of  one  or  many,  the  vol- 
untary abandonment  of  the  organized  Church  is 
also  the  volimtary  surrender  of  all  the  temporal 
privileges  and  immunities  belonging  to  that  or- 
ganization. And  it  is  very  clear  that  this  trust- 
fund,  which  was  intrusted  in  its  administration 
to  the  Annual  Conferences  of  this  organization, 
cannot  be  transferred  by  a  court  of  equity  to  a 
Conference  which  has  ceased  to  belong  to  that 
organization,  any  more  than  to  one  which 
never  had  belonged  to  it.  The  southern  Confer- 
ences, now  the  Methodist  Episcopal  Church 
South,  cannot,  therefore,  sustain  their  bill  on 
the  ground  of  former  connection  with  the  Meth- 
odist Episcopal  Church,  and  of  their  present 
separate  existence;  and  I  have  already  shown 
that  they  cannot  sustain  it  on  the  ground  of 
contract.  It  is  equally  clear  that  they  cannot 
sustain  it  on  the  ground  that  the  General  (>>& 
ference  of  1844  had  caused  the  southern  Cor 
ferences  to  believe  that  the  Book  Concern  wouiu 
be  divided,  and  induced  them  to  act  according  to 
that  belief.  This  point,  however  good  *in  [*296 
law,  fails  as  a  matter  of  fact.  There  was  no 
disguise,  no  concealment,  no  misrepresentation 
on  the  part  of  the  General  Ck>nference,  but  the 
most  open  candor  and  directness;  and  the  Con- 
ferences south  were  fully  advised — indeed,  they 
advised  themselves — ^that  in  case  of  separation, 
a  share  of  the  Book  Oncem  depended  on  the 
votes  of  the  Annual  Conferences,  and  they 
agreed  that  it  did  and  should  depend  upon  such 
vote.  The  Church  South,  therefore,  in  its  new 
organization,  has  no  standing  in  court.  The 
only  remaining  question,  which  goes  to  the 
legal  merits  of  the  case  is: 

5.  Do  the  individuals  who  join  in  this  bill 
show  any  right  to  a  distributive  share  of  this 
fund? 

They  show  that  they  "are  preachers — ^Kelley 
and  Allen  are  supernumerary,  and  Tevis  super- 
annuated preachers — of  the  Methodist  Episco- 
pal dlhurch  South,  and  that  as  such  they  have 
a  personal  interest  in  the  real  estate,  personal 
property,  debts  and  funds  now  holden  by  the 
Methodist  Episcopal  Church  through  said  de- 
fendants, as  agents  and  trustees  appointed  by 
the  General  (Conference  of  the  Methodist  Epis- 
copal Church."    So  much  for  themselves. 

As  to  those  whom  they  choose  to  represent, 
they  say,  "That  there  are  about  fifteen  hun- 
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dred  preachers  belonging  to  the  traveling  con- 
nection of  the  Methodist  Episcopal  Church 
South,  each  of  whom  has  a  direct  personal  in- 
terest in  the  same  riffht  as  your  complainants 
to  the  said  property,    etc. 

They  say  they  are  members  of  the  Church 
South,  preachers  belonging  to  the  traveling 
connection  of  that  Church,  and  on  that  ground, 
and  that  alone,  they  set  up  this  claim.  They 
do  not  aver  that  they,  or  any  one  of  them,  or 
any  one  for  whom  they  appear,  ever  belonged 
to  the  Methodist  Episcopal  Church,  and  ac- 
quired rights  in  its  connection;  but  they  sim- 
ply claim  that,  by  virtue  of  their  connection 
with  the  Methodist  Episcopal  Church  South, 
they  are  entitled  to  a  distributive  share  of  the 
property  of  the  Methodist  Episcopal  Church. 
The  case  is  certainly  no  better  by  making  these 
persons  complainants.  If  the  Church  South 
be  not  entitled,  as  an  organized  body,  on  some 
ground  shown  in  the  bill,  these  persons  are  not 
entitled  because  they  are  members  of  its  organ- 
ization. 

The  case  made  by  complainants'  eounssl  for 
widows  and  orphans  of  traveling  preachers 
of  the  Methodist  Episcopal  Church,  who  be- 
came entitled  by  the  services  of  their  husbands 
and  fathers,  but  who,  since  their  death,  have 
by  the  mere  force  of  circumstances  been  with- 
drawn from  the  Methodist  Episcopal  Church, 
and  attached  to  the  Church  South,  if  available 
at  all,  goes  too  far,  entitles  them  to  more  than 
it  has  even  contended  that  they  have  a  claim 
to.  If  their  relation  to  the  Methodist  Episcopal 
297*]  *Church  be  not  so  sundered  as  to  ex- 
onerate that  church  from  their  support,  it  is 
bound  to  support  them  out  of  whatsoever  fund 
may  be  in  its  power,  in  common  with  the  rest 
of  its  widows  and  orphans.  They  are  not  en- 
titled to  a  support  out  of  the  charter  fund  and 
the  produce  of  the  Book  Concern,  but  out  of 
the  funds  of  the  various  Annual  Conferences  of 
the  Methodist  Episcopal  Church  into  which  the 
produce  of  the  Book  Concern  enters,  and  of 
which  it  forms  a  part  merely,  and,  indeed,  but 
a  small  part.  If  entitled  to  anything  from  the 
Methodist  Episcopal  Church  since  they  ceased 
to  belong  to  it,  it  is  to  their  support,  .in  whole 
or  in  part,  according  to  their  necessities,  not  to 
a  distributive  share  of  the  produce  of  the  Book 
Concern. 

The  separation  of  those  who  have  passively 
suffered  by  the  secession  of  so  large  a  portion 
of  the  Methodist  Episcopal  Churoh  from  its  an- 
cient organization,  is  greatly  to  be  commiserat- 
ed and  regretted,  and  the  Methodist  Episcopal 
Church  is  ready  and  anxious,  in  any  possible 
mode,  to  reach  and  relieve  them,  for  she  still 
recognizes  them  as  members.  But  she  cannot, 
consistently  with  her  discipline,  deliver  any 
part  of  her  funds  to  another  church,  alien  in 
organization,  though  the  same  In  faith,  to  be 
administered  amon^  them.  Nor  can  their  nec- 
essities or  their  rights,  if  rights  indeed  they 
have,  bring  in  and  entitle  ninety-five  who  vol- 
untarily seceded,  and  who  were  active  in  seces- 
sion, to  come  in  and  share  in  the  funds  of  the 
Methodist  Episcopal  Church,  with  the  five  who 
were  withdrawn  from  it  by  the  mere  force  of 
circumstances.  But  those  who  were  passive  in 
the  separation,  those  who  did  not  withdraw,  but 
who  were  withdrawn  from  the  Methodist  Epis- 
copal Churcht  are  not  before  the  court.  The 
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only  individuals  here  who  claim  as  parties  for 
themselves,  and  those  standing  in  a  like  situa- 
tion, claim  merely  by  virtue  of  their  connectioB 
with  the  Church  South,  and  do  not  profess  to 
have  ever  been  members  of  the  Methodist  Epis- 
copal Church. 

This,  it  appears  to  me,  is  the  truth  and  rea- 
son of  this  branch  of  the  case;  and  if  so,  no 
equitable  right  arises  in  their  behalf.  And  this 
fund  is  not  now  wasted  or  scattered  to  the 
winds.  It  is  still  applied  strictly  according  to 
the  terms  and  intent  of  the  trust,  in  the  very 
way  in  which  the  written  declaration  of  the 
trust,  known  and  understood  by  all,  directs  it. 
Unhappily,  some  who  enjoyed  the  benefit  of 
the  fund  are  withdrawn  from  the  sphere  of  its 
application;  others,  perhaps,  equally  worthy 
and  equally  necessitous,  are  brought  within  ft. 
This  case  does  not  come  within  the  principle  d 
any  of  the  cases  cited  by  counsel  on  the  other 
side,  if  the  Methodist  Episcopal  Church  has 
not  been  destroyed.  If  it  has,  I  admit  the  ap- 
plication of  the  cases.  For  while  that  Chords 
exists  it  is  a  trustee,  in  its  various  organism,  to 
administer  the  charity,  and  the  beneficiaries  de- 
scribed by  the  declaration  of  trust  are  to  be 
found  within  its  bosom.  The  ^trustee  [*29S 
the  charity,  the  beneficiaries,  have  not  failed, 
but  merely  certain  individuals  have  ceased  to 
be  beneficiaries. 

6.  Certain  it  is,  that  this  separation  took 
place  either  by  secession  or  by  contract,  the 
General  Conference  offering  terms  of  separa- 
tion, and  the  southern  oon^rences  acceding  to 
them. 

If  the  latter  be  the  case,  the  condition  nie- 
cedent  in  the  distribution  of  the  charter  rand 
and  Book  Concern  was  also  agreed  upon,  name- 
ly: the  consent  of  the  Annual  Conferences. 

If  the  southern  Conferences  seceded  without 
a  contract,  the  legal  consequences  of  simple 
secession    follow.     Those   I   have   eonsiderad. 

If  with  a  contract,  that  contract  Is  the  law 
of  the  secession.  And  all  that  a  court  of  equity 
can  do  is  to  compel  the  parties  to  carry  out  the 
contract  in  good  faith. 

7.  The  blame  of  the  separation  Is  cast  by 
complainants  on  the  Methodist  Episeopal 
Church.  It  is  contended,  that  the  secession  of 
the  southern  Conferences  was  not  only  justified, 
but  compelled,  by  the  continued  agitation  of 
the  slavery  question  in  the  northern  Annual 
Conferences,  and  also  in  the  General  Conference 
itself.  And  more  especially,  say  they,  H  was 
compelled  by  the  illegal  and  oppressive  acts  of 
the  General  Conference  of  1844,  in  the  cases  of 
Harding  and  Bishop  Andrew.  These  matters  ef 
complaint  I  will  now  consider.    And, 

1st.  The  agitation  of  the  slavery  questkm  in 
the  Methodist  Episcopal  Church. 

(The  argument  upon  this  branch  of  the  ma^ 
ject  is  omitted.) 

Mr.  Justice  Nelson  delivered  the  opinioft  ef 
the  court: 

This  is  an  appeal  from  a  decree  of  the  Gb- 
cuit  Court  of  the  United  SUtes  for  the  Distriet 
of  Ohio. 

The  bill  is  filed  by  the  eomplainanta,  for 
themselves,  and  in  behalf  of  the  traveling  and 
worn  out  preachers  in  connection  with  the  so- 
ciety of  the  Methodist  Episcopal  Church  Sootli 
in  the  United  States,  against  the  defendanta. 
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to  recover  share  of  a  fund  called  the  Book  Con- 
cern, at  the  City  of  Cincinnati,  consisting  of 
houses,  machinery,  printing  presses,  book  bind- 
ery, books,  etc.,  claimed  to  be  of  the  value  of 
some  $200,000. 

The  bill  charges,  that  at  and  before  the  year 
1844,  there  existed  in  the  United  States  a  vol- 
untary association  unincorporated,  known  as 
the  Methodist  Episcopal  Church,  composed  of 
seven  bishops,  four  thousand  eight  hundred 
and  twenty-eight  preachers  belonging  to  the 
traveling  connection;  and  in  bishops,  ministers 
and  members  about  one  million  one-  hundred 
and  nine  thousand  nine  hundred  and  sixty, 
united  and  bound  together  in  one  organized 
body  by  certain  doctrines  of  faith  and  morals, 
and  by  certain  rules  of  government  and  dis- 
cipline. 

299*1  *That  the  government  of  the  church 
was  vested  in  one  bc^y  called  the  General  Con- 
ference, and  in  certain  subordinate  bodies  called 
Annual  Conferences,  and  in  bishops,  traveling 
ministers  and  preachers. 

The  bill  refers  to  a  printed  volume,  entitled 
'TThe  Doctrines  and  Discipline  of  the  Method- 
ist Episcopal  Church,"  as  containing  the  con- 
stitution, organization,  form  of  government, 
and  rules  of  discipline,  as  well  as  the  doc- 
trines of  faith  of  the  association. 

The  complainants  further  charge,  that  differ- 
ences and  disagreements  had  sprung  up  in  the 
church  between  what  was  called  the  northern 
and  southern  members,  in  respect  to  the  ad- 
ministration of  the  government  with  reference 
to  the  ownership  of  slaves  by  the  ministers  of 
the  church,  of  such  a  character  and  attended 
with  such  consequences  as  threatened  greatly 
to  impair  its  usefulness,  as  well  as  permanent- 
ly to  disturb  its  harmony;  and  it  became  and 
was  a  question  of  grave  and  serious  importance 
whether  a  separation  ought  not  to  take  place, 
according  to  some  geographical  boundary  to 
be  agreed  upon,  so  as  that  the  Methodist  Epis- 
copal Churcn  should  thereafter  constitute  two 
separate  and  distinct  organizations.  And  that, 
accordingly,  at  a  session  of  the  General  Con- 
ference held  in  the  City  of  New  York  in  May, 
1844,  a  resolution  was  passed  by  a  majority  of 
over  three  fourths  of  the  body,  by  which  it 
was  determined,  that  if  the  Annual  Conferences 
of  the  slaveholding  States  should  find  it  nec- 
essary to  unite  in  a  distinct  ecclesiastical  con- 
nection, the  following  rule  should  be  observed 
with  regard  to  the  northern  boundary  of  such 
connection — all  the  societies,  stations  and  con- 
ferences adhering  to  the  churches  in  the  south, 
by  a  vote  of  a  majority  of  the  members, 
should  remain  under  the  pastoral  care  of  the 
southern  Church;  and  all  adhering  to  the 
Church  North,  by  a  like  vote,  should  remain 
under  the  pastoral  care  of  that  Church.  This 
plan  of  separation  contains  eleven  other  reso- 
lutions relating  principally  to  the  mode  and 
terms  of  the  division  of  the  common  property 
of  the  association  between  the  two  divisions,  in 
ease  the  separation  contemplated  should  take 
place;  and  which,  in  effect,  provide  for  a  pro 
rmta  division,  taldng  the  number  of  the  trav- 
eling preachers  in  the  Church  North  and  South 
as  tbe  basis  upon  which  to  make  the  partition. 

The  complainants  further  charge,  that  in  pur- 
suance of  the  above  resolutions,  the  Annual 
Oonfereneea  in  the  slaveholding  States  met,  and 
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resolved  in  favor  ot  a  distinct  and  independ- 
ent organization,  and  erected  themselves  into 
a  separate  ecclesiastical  connection,  under  the 
provisional  plan  of  separation  based  upon  the 
discipline  of  the  Methodist  Episcopal  Church, 
and  to  *be  known  as  the  Methodist  [*300 
Episcopal  Church  South.  And  they  insist,  that 
hy  virtue  of  these  proceedings,  this  Church,  as 
it  had  existed  in  the  United  States  previous 
to  the  year  1844,  became  and  was  divided 
into  two  separate  churches,  with  distinct  and 
independent  powers,  and  authority  composed 
of  the  several  Annual  Conferences,  stations, 
and  societies,  lyins  north  and  south  of  the 
aforesaid  line  of  division.  And  also,  that  by 
force  of  the  same  proceedings,  the  division  of 
tl^  Church  South  became  and  was  entitled  to 
its  proportion  of  the  common  property  real  and 
personal  of  the  Methodist  episcopal  Church, 
which  belonged  to  it  at  the  time  the  separation 
took  place ;  that  the  property  and  funds  of  the 
church  had  been  obtained  by  voluntary  contri- 
butions, to  which  the  members  of  the  Church 
South  had  contributed  more  than  their  full 
share,  and  which,  down  to  the  time  of  the  sep- 
aration, belonged  in  common  to  the  Methodist 
Episcopal  Church,  as  then  organized. 

The  complainants  charge,  that  they  are  mem- 
bers of  the  Church  South,  and  preachers,  some 
of  them  supernumerary,  and  some  superannu- 
ated preachers,  and  belonged  to  the  traveling 
connection  of  said  church;  and  that,  as  such, 
have  a  personal  interest  in  the  property,  real 
and  personal,  held  by  the  Churdi  North,  and 
in  the  hands  of  the  defendants;  and  further, 
that  there  are  about  fifteen  hundred  preachers 
belonging  to  the  traveling  connection  of  the 
Church  South,  each  of  whom  has  a  direct  and 
personal  interest  in  the  same  right  with  the 
complainants  in  the  said  property,  the  large 
number  of  whom  make  it  inconvenient  and  im- 
practicable to  bring  them  all  before  the  court 
as  complainants. 

They  also  charge,  that  the  defendants  are 
members  of  the  Methodist  Episcopal  Church 
North;  and  that  each,  as  such,  has  a  personal 
interest  in  the  property ;  and  further,  that  two 
of  them  have  the  custody  and  control  of  the 
fund  in  question;  and  that,  in  addition  to  these 
defendants,  there  are  nearly  thirty-eight  hun- 
dred preachers  belonging  to  the  traveling  con- 
nection of  the  Church  North,  each  of  whom 
has  an  interest  in  the  fund  in  the  same  right, 
so  that  it  is  impossible,  in  view  of  sustaining  a 
just  decision  in  the  matter,  to  make  them  all 
parties  to  the  bill. 

The  complainants  also  aver,  that  this  bill  is 
brought  by  the  authority,  and  under  the  direc- 
tion of  the  General  and  Annual  Conferences  of 
the  Church  South,  and  for  the  benefit  of  the 
same,  and  for  themselves,  and  all  tlie  preachers 
in  the  traveling  connection,  and  all  other  min- 
isters and  persons  having  an  interest  in  the 
property. 

The  defendants,  in  their  anscwer,  admit  most 
of  the  facts  charged  in  the  bill,  as  it  respects 
the   organization,   government,    'disci-    [*301 

Sline  and  faith  of  the  Methodist  Episcopal 
hurch  as  it  existed  at  and  previous  to  the  year 
1844.  They  admit  the  passage  of  the  resolu- 
tions, called  the  plan  of  separation,  at  the  ses- 
sion of  the  General  Conference  of  that  year, 
by  the  majority  stated;  but  deny  that  the  reso- 
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lutions  were  duly  and  legally  passed;  and  also 
deny  that  the  General  Conference  possessed 
the  competent  power  to  pass  them,  and  submit 
that  they  were  therefore  null  and  void.  They 
also  submit,  that  if  the  General  Conference 
possessed  the  power,  the  separation  contem- 
plated was  made  dependent  upon  certain  con- 
ditions, and  among  others  a  change  of  the  sixth 
restrictive  article  in  the  constitution  of  the 
church,  by  a  vote  of  the  Annual  Conferences, 
which  vote  the  said  Conferences  refused. 

The  defendants  admit  the  erection  of  the 
Church  South  into  a  distinct  ecclesiastical  or- 
ganization; but  deny  that  this  was  aone  agree- 
ably to  the  plan  of  separation.  They  deny 
that  the  Methodist  Episcopal  Church,  as  it  ex- 
isted in  1844,  or  at  any  time,  has  been  divided 
into  two  distinct  and  separate  ecclesiastical  or- 
ganizations; and  submit  that  the  separation 
and  voluntary  withdrawal  from  this  enurch  of 
a  portion  of  the  bishops,  ministers  and  mem- 
bers, and  organization  into  a  Church  South, 
was  an  unauthorized  separation;  and  that  they 
have  thereby  renounced  and  forfeited  all  claim, 
either  in  law  or  equity,  to  any  portion  of  the 
property  in  question.  The  defendants  admit 
that  the  Book  Concern  at  Cincinnati,  with  all 
the  houses,  lots,  printing  presses,  etc.,  is  now 
and  always  has  been  beneficially  the  property 
of  the  preachers  belonging  to  the  traveling  con- 
nection of  the  Methodist  Episcopal  Church; 
but  insist  that,  if  such  preachers  do  not, 
during  life,  continue  in  such  traveling  connec- 
tion, and  in  the  communion,  and  subject  to  the 
government  of  the  church,  they  forfeit  for 
themselves  and  their  families  all  ownership  in, 
or  claim  to  the  said  Book  Concern,  and  the 
produce  thereof;  they  admit  that  the  Book 
Concern  was  originally  commenced  and  estab- 
lished by  the  traveling  preachers  of  this 
church,  upon  their  own  capital,  with  the  de- 
sign in  the  first  place  of  circulating  religious 
knowledge,  and  that,  at  the  General  Confer- 
ence of  1796,  it  was  determined  that  the  profits 
derived  from  the  sale  of  books  should  in  future 
be  devoted  wholly  to  the  relief  of  traveling 
preachers,  supernumerary  and  worn  out 
preachers,  and  the  widows  and  orphans  of  such 

Sreachers — and  the  defendants  suomit  that  the 
fethodist  Episcopal  Church  South  it  not  en- 
titled at  law  or  in  equity  to  have  a  division  of 
the  property  of  the  Book  Concern,  or  the  prod- 
uce, or  any  portion  thereof;  and  that  the  min- 
isters, preachers  or  members,  in  connection 
with  such  church  are  not  entitled  to  any  por- 
tion of  the  same;  and  further,  that  being  no 
802*]  *longer  traveling  preachers  belonging 
to  the  Met£>dist  Episcopal  Church,  they  are 
not  so  entitled,  without  a  change  of  the  sixth 
restrictive  article  of  the  constitution  of  1808, 
provided  for  in  the  plan  of  separation,  aa  a 
condition  of  the  partition  of  said  fund. 

The  proofs  in  tne  case  consist  chiefly  of  the 
proceedmgs  of  the  General  Conference  of  1844, 
relating  to  the  separation  of  the  church  and 
of  the  proceedings  of  the  southern  conferences, 
in  pursuance  of  which  a  distinct  and  separate 
ecclesiastical  organization  south  took  place. 

There  is  no  material  controversy  between  the 
parties,  as  it  respects  the  facts.  The  main  dif- 
ference lies  in  the  interpretation  and  effect 
to  be  given  to  the  acts  and  proceedings  of  these 
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several  bodies  and  authorities  of  the  church. 
Our  opinion  will  be  founded  almost  wholly 
upon  facts  alleged  in  the  bill,  and  admitted  in 
the  answer. 

An  objection  was  taken,  on  the  argument,  to 
the  bill  for  want  of  proper  parties  to  maintain 
the  suit.  We  think  the  objection  not  well 
founded. 

The  rule  is  well  established,  that  where  the 
parties  interested  are  numerous,  and  the  suit  is 
for  an  object  common  to  them  all,  some  of  the 
body  may  maintain  a  bill  on  behalf  of  them- 
selves and  of  the  others;  and  a  bill  may  also  be 
maintained  against  a  portion  of  a  numerous 
body  of  defendants,  representing  a  common  in- 
terest. Story's  Eq.  PL  sees.  97,  98,  99»  103, 
107,  110,  111,  116,  120;  2  Mitf.  PI.  Jer.  Ed.  167. 
2  Paige,  19;  4  Mylne  A.  Cr.  134,  619;  2  De  Gex 
&  Smale,  102,  122. 

Mr.  Justice  Story,  in  his  valuable  treatise  on 
Equity  Pleadings,  after  discussing  this  subject 
with  his  usual  research  and  fullness,  arranges 
the  exceptions  to  the  general  rule,  as  follows: 
1.  Where  the  question  is  one  of  a  common  or 
general  interest,  and  one  or  more  sue  or  defend 
for  the  benefit  of  the  whole.  2.  Where  the 
parties  form  a  volimtary  association  for  pubUe 
or  private  purposes,  and  those  who  sue  or  de- 
fend may  fairly  be  presumed  to  represent  tlw 
rights  and  interests  of  the  whole;  and  8. 
Where  the  parties  are  very  numerous,  and 
though  they  have  or  may  have  separate  and 
distinct  interests,  yet  it  is  impracticable  to 
bring  them  all  before  the  court. 

In  this  latter  class,  though  the  rights  of  tbe 
several  persons  may  be  separate  and  distinct, 
yet  there  must  be  a  common  interest  or  a  com- 
mon right,  which  the  bill  seeks  to  establish  or 
enforce.  As  an  illustration,  bills  have  been 
permitted  to  be  brought  by  the  lord  of  a  manor 
against  some  of  the  tenants,  and  vice  versa,  by 
some  of  the  tenants  in  behalf  of  themselves  and 
the  other  tenants,  to  establish  some  right— such 
as  suit  to  a  mill,  or  right  of  common,  or  to  cut 
turf.  So  by  a  parson  of  a  'parish  [*StS 
against  some  of  the  parishioners  to  establish  a 
general  right  to  tithes— or  conversely,  by  some 
of  the  parishioners  in  behalf  of  all  to  estaMish 
a  parocnial  modus. 

In  all  cases  where  exceptions  to  the  general 
rule  are  allowed,  and  a  few  are  permitted  to 
sue  and  defend  on  behalf  of  the  many,  by  rep- 
resentation, care  must  be  taken  that  persons 
are  brought  on  the  record  fairly  representiatg 
the  interest  or  right  involved,  so  that  it  nmy 
be  fally  and  honestly  tried. 

Where  the  parties  interested  in  the  suit  are 
numerous,  their  rights  and  liabilities  are  to 
subject  to  chanse  imd  fluctuation  by  death  or 
otherwise,  that  it  would  not  be  possible,  with- 
out very  great  inconvenience,  to  make  all  of 
them  parties,  and  would  oftentimes  prevent  tkm 
prosecution  of  the  suit  to  a  hearing.  For  eon- 
venience,  therefore,  and  to  prevent  a  faihum  of 
justice,  a  court  of  equity  permits  a  portion  of 
the  parties  in  interest  to  represent  the  entire 
body,  and  the  decree  binds  all  of  them  the  same 
as  if  all  were  before  the  court.  The  legal  and 
equitable  rights  and  liabilities  of  all  being  be- 
fore the  ooiut  by  representation,  and  espeeinlly 
where  the  subject  matter  of  the  suit  is  eonunoB 
to  all,  there  can  be  very  little  danger  bot  tbnt 

Howmrd  !•. 


1853 


Smith  bt  al.  v.  Swabmstedt  bt  al. 


303 


the  interest  of  all  will  be  properly  protected 
and  maintained. 

The  case  in  hand  illustrates  the  propriety 
and  fitness  of  the  rule.  There  are  some  fifteen 
hundred  persons  represented  by  the  complain- 
ants, and  over  double  that  number  by  the  de- 
fendants. It  is  manifest  that  to  require  all  the 
parties  to  be  brought  upon  the  record,  as  is 
required  in  a  suit  at  law,  would  amount  to  a 
denial  of  justice.  The  right  might  be  defeated 
by  objections  to  parties,  from  the  difficulty  of 
ascertaining  them;  or  if  ascertained,  from  the 
changes  constantly  occurring  by  death  or  oth- 
erwise. 

As  it  respects  the  persons  into  whose  hands 
the  fund  in  question  should  be  delivered  for 
the  purpose  of  distribution  among  the  ben- 
eficiaries, in  case  of  a  division  of  it,  we  shall 
recur  to  the  subject  in  another  part  of  this 
opinion. 

We  will  now  proceed  to  an  examination  of 
the  merits  of  the  case. 

The  Book  Concern,  the  property  in  question, 
is  a  part  of  a  fund  which  had  its  origin  at  a 
very  early  day,  from  the  voluntary  contribu- 
tions of  the  traveling  preachers  in  the  connec- 
tion of  the  Methodist  Episcopal  Church.  The 
establishment  was  at  first  small;  but  at  pres- 
ent, is  one  of  very  large  capital,  and  of  exten- 
sive operations,  producing  great  profits.  In 
1796,  the  traveling  preachers  in  General  Con- 
ference assembled,  determined  that  these  prof- 
its should  be  thereafter  devoted  to  the  relief 
of  the  traveling  preachers,  and  their  families; 
304*]  and,  accordingly  •resolved,  that  the 
produce  of  the  sale  of  the  books,  after  the 
debts  were  paid,  and  sufficient  capital  provided 
for  carrying  on  the  business,  should  be  applied 
for  the  relief  of  distressed  traveling  preachers, 
for  the  families  of  traveling  preachers,  and 
for  supernumerary  and  worn  out  preachers,  and 
the  widows  and  orphans  of  preachers. 

The  establishment  was  placed  under  the  care 
and  superintendence  of  the  General  Confer- 
ence, the  highest  authority  in  the  church, 
which  was  composed  of  the  traveling  preachers ; 
and  it  has  grown  up  to  its  present  magnitude, 
its  capital  amoimting  to  nearly  a  $1,000,000, 
from  the  economy  and  skill  with  which  the 
concern  has  been  managed,  and  from  the  la- 
bors and  fidelity  of  the  traveling  preachers, 
who  have  always  had  the  charge  of  the  circula- 
tion and  sale  of  the  books  in  the  Methodist 
eonnection  throughout  the  United  States,  ac- 
counting to  the  proper  authorities  for  the  pro- 
ceeds. The  agents  who  have  the  immediate 
charge  of  the  establishment  make  up  a  yearly 
account  of  the  profits,  and  transmit  the  same 
to  the  several  Annual  Conferences,  each,  an 
amount  in  proportion  to  the  number  of  travel- 
ing preachers,  their  widows  and  orphans  com- 
prehended within  it  which  bodies  distribute 
the  fund  to  the  beneficiaries  individually, 
agreeably  to  the  design  of  the  original  founders. 
These  several  Annual  Conferences  are  composed 
of  the  traveling  preachers  residing  or  located 
within  certain  districts  assigned  to  them;  and 
comprehended,  in  the  aggregate,  the  entire 
body  in  connection  with  the  Methodist  Epis- 
copal Church.  The  fund  has  been  thus  faith- 
fully administered  since  its  foundation  down 
to  1846,  when  the  portion  belonging  to  the 
complainants  in  this  suit,  and  those  they  repre- 
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sent,   was   withheld,   embracing   some   of   the 
thirteen  of  the  Annual  Conferences. 

In  the  year  1844  the  traveling  preachers  in 
General  Conference  assembled,  for  causes 
which  it  is  not  important  particularly  to  refer 
to,  agreed  upon  a  plan  for  a  division  of  the 
Methodist  Episcopal  Church  in  case  the  Annual 
Conferences  in  the  slaveholding  States  should 
deem  it  necessary;  and  to  the  erection  of  two 
separate  and  distinct  ecclesiastical  or^aniza- 
tions.  And  according  to  this  plan,  it  was 
agreed  that  all  the  societies,  stations  and  Con- 
ferences adhering  to  the  Church  South,  by  a 
majority  of  their  respective  members,  should 
remain  under  the  pastoral  care  of  that  church; 
and  all  of  these  several  bodies  adhering,  by  a 
majority  of  its  members,  to  the  Church  North, 
should  remain  under  the  pastoral  care  of  that 
church;  and  further,  that  the  ministers,  local 
and  traveling,  should,  as  they  might  prefer, 
attach  themselves,  without  blame,  to  the  Church 
North  or  South.  It  was  also  agreed  that  the 
common  property  of  the  church,  including 
*this  Book  Concern,  that  belonged  [*305 
speciall}r  to  the  body  of  traveling  preachers, 
should,  in  case  the  separation  took  place,  be 
divided  between  the  two  churches  in  proportion 
to  the  number  of  traveling  preachers  falling 
within  the  respective  divisions.  This  was  in 
1844.  In  the  following  year  the  southern  An- 
nual Conferences  met  in  convention,  in  pursu- 
ance of  the  plan  of  separation,  and  determined 
upon  a  division,  and  resolved  that  the  Annual 
Conferences  should  be  constituted  into  a  sepa- 
rate ecclesiastical  connection,  and  based  upon 
the  discipline  of  the  Methodist  Episcopal 
Church,  comprehending  the  doctrines  and  en- 
tire moral,  ecclesiastical  and  economical  rules 
and  regulations  of  said  discipline,  except  only 
so  far  as  verbal  alterations  might  be  necessary ; 
and  to  be  known  by  the  name  of  the  Metho- 
dist Episcopal  Church  South. 

The  division  of  the  church,  as  originally  con- 
stituted, thus  became  complete;  and  from  this 
time  two  separate  and  distinct  organizations 
have  taken  the  place  of  the  one  previously  ex- 
isting. 

The  Methodist  Episcopal  Church  having 
been  thus  divided,  with  the  authority  and  ac- 
cording to  the  plan  of  the  General  Conference, 
it  is  claimed,  on  the  part  of  the  complainants, 
who  represent  the  traveling  preachers  in  the 
Church  South,  that  they  are  entitled  to  their 
share  of  the  capital  stock  and  profits  of  this 
Book  Concern;  and  that  the  withholding  of  it 
from  them  is  a  violation  of  the  fundamental 
law  prescribed  by  the  founders,  and  conse- 
quently of  the  trust  upon  which  it  was  placed 
in  the  hands  of  the  defendants. 

The  principal  answer  set  up  to  this  claim  is, 
that  according  to  the  original  constitution  and 
appropriation  of  the  fund,  the  beneficiaries 
must  be  traveling  preachers,  or  the  widows  and 
orphans  of  traveling  preachers,  in  connection 
with  the  Methodist  Episcopal  Church,  as 
organized  and  established  in  the  United  States 
at  the  time  of  the  foundation  of  the  fund;  and 
that,  as  the  complainants,  and  those  they  repre- 
sent, are  not  shown  to  be  traveling  preachers  in 
that  connection,  but  traveling  preachers  in  con- 
nection with  a  difi'erent  ecclesiastical  organiza- 
tion, they  have  forfeited  their  right,  and  are  no 
longer  within  the  description  of  its  beneficiaries. 
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This  argument,  we  apprehend,  if  it  provet 
anything,  proves  too  much;  for  if  sound,  the 
necessary  consequence  is  that  the  beneficiaries 
connected  with  the  Church  NorUi,  as  well  as 
South,  have  forfeited  their  ri^ht  to  the  fund. 
It  can  no  more  be  affirmed^  either  in  point  of 
fact  or  of  law,  that  they  are  traveling  preachers 
in  connection  with  the  Methodist  Church  as 
originally  constituted,  since  the  division,  than 
of  those  in  connection  with  the  Church  South. 
Their  organization  covers  but  about  half  of  the 
800*]  'territory  unbraced  within  that  of  the 
former  church;  and  includes  within  it  but  a 
little  over  two  thirds  of  the  traveling  preachers. 
Their  General  Conference  is  not  the  General 
Conference  of  the  old  church,  nor  does  it  repre- 
sent the  interest,  or  possess,  territorially,  the 
authority  of  the  same;  nor  are  they  the  body 
under  whose  care  this  fund  was  placed  by  its 
founders.  It  may  be  admitted  that,  within  the 
restricted  limits,  the  organization  and  authority 
are  the  same  as  the  former  church.  But  the 
same  is  equally  true  in  respect  to  the  organiza- 
tion  of  the  Church  South. 

Assuming,  therefore,  that  this  argument  is 
well  founded,  the  consequence  is  that  all  the 
beneficiaries  of  the  fund,  whether  in  the  south- 
em  or  northern  division,  are  deprived  of  any 
right  to  a  distribution,  not  being  in  a  condition 
to  bring  themselves  within  the  description  of 
persons  for  whose  benefit  it  was  established:  in 
which  event  the  foundation  of  the  fund  would 
become  broken  up,  and  the  capital  revert  to 
the  original  proprietors,  a  result  that  would 
differ  very  little  in  its  effect  from  that  sought 
to  be  produced  by  the  complainants  in  their 
bill. 

It  is  insisted,  however,  that  the  General  Con- 
ference of  1844  possessed  no  power  to  divide 
the  Methodist  Episcopal  Church  as  then  organ- 
ised, or  to  consent  to  such  division;  and  hence, 
that  the  organization  of  the  Church  South  was 
without  authority,  and  the  traveling  preachers 
within  it  separated  from  an  ecclesiastical  con- 
nection which  is  essential  to  enable  them  to 
participate  as  beneficiaries.  Even  if  this  were 
admitted,  we  do  not  perceive  that  it  would 
change  the  relative  position  and  rights  of  the 
traveling  preachers  within  the  divisions  north 
and  south,  from  that  which  we  have  just  en- 
deavored to  explain.  If  the  division  under  the 
direction  of  the  General  Conference  has  been 
made  without  the  proper  authority,  and  for 
that  reason  the  traveling  preachers  within  the 
southern  division  are  wrongfully  separated 
from  their  connection  with  the  church,  and 
thereby  have  lost  the  character  of  beneficiaries, 
those  within  the  northern  division  are  equally 
wrongfully  separated  from  that  connection,  as 
both  divisions  have  been  brought  into  existence 
by  the  same  authority.  The  same  consequence 
would  follow  in  respect  to  them,  that  is  imput- 
able to  the  traveling  preachers  in  the  other  di- 
vision, and  hence  each  would  be  obliged  to  fall 
back  upon  their  rights  as  original  proprietors  of 
the  fund. 

But  we  do  not  agree  that  this  division  was 
made  without  the  proper  authority.  On  the 
contrary,  we  entertain  no  doubt  that  the  Gen- 
eral Conference  of  1844  was  competent  to 
make  it;  and  that  each  division  of  the  church, 
under  the  separate  organization,  is  just  as  legit- 
imate, and  can  claim  as  high  a  sanction,  eccle- 
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siastical  and  temporal,  as  the  Methodist  Epis- 
copal *Church  first  founded  in  the  Unit-  [*S07 
ed  States.  The  same  authority  which  founded 
that  church  in  1784  has  divided  it,  and  estab- 
lished two  separate  and  independent  organisa- 
tions occupying  the  place  of  the  old  one. 

In  1784,  when  this  church  was  first  estab- 
lished, and  down  till  1808,  the  General  Confer- 
ence was  composed  of  all  the  traveling  preach- 
ere  in  that  connection.  This  body  of  preacben 
founded  it  by  organizing  its  government,  ec- 
clesiastical and  temporal,  established  its  doc- 
trines and  discipline,  appointed  its  superintend- 
ents or  bishops,  its  mmisters  and  preachers, 
and  other  subordinate  authorities  to  administer 
its  polity,  and  promulgate  its  doctrines  and 
teachings  throughout  the  land. 

It  cannot  therefore  be  denied,  indeed  it  has 
scarcely  been  denied  that  this  body,  while  com- 
posed of  all  the  traveling  preachere,  possessed 
the  power  to  divide  it  and  authorize  the  organ- 
ization and  establishment  of  the  two  separate 
independent  churches.  The  power  must  neces- 
sarily be  regarded  as  inherent  in  the  General 
Conference.  As  they  might  have  constmcted 
two  ecclesiastical  organizations  over  the  terri- 
tory of  the  United  States  originally,  if  deemed 
expedient,  in  the  place  of  one,  so  they  might, 
at  any  subsequent  period,  the  power  remaining 
unchanped. 

But  it  is  insisted  that  this  power  has  been 
taken  away  or  given  up,  by  the  action  of  the 
General  Conference  of  1808.  In  that  year  the 
constitution  of  this  body  was  changed  so  as  to 
be  composed,  thereafter,  by  traveling  preachers, 
to  be  elected  by  the  Annual  Conferences,  in  the 
ratio  of  one  for  every  five  members.  This  has 
been  altered  from  time  to  time,  so  that»  in  1844* 
the  representation  was  one  for  every  twenty -one 
members.  At  the  time  of  this  change,  and  as 
part  of  It,  certain  limitations  were  imposed 
upon  the  powers  of  this  General  Conference, 
called  the  six  restrictive  articles:  1.  That  they 
should  not  alter  or  change  the  articles  of  relig- 
ion, or  establish  any  new  standard  of  doctrine. 
2.  Nor  allow  of  more  than  one  representative 
for  every  fourteen  members  of  the  Annual  Con- 
ferences, nor  less  than  one  for  every  thirty.  3. 
Nor  alter  the  government  so  as  to  do  away  with 
episcopacy,  or  destroy  the  plan  of  Itinerant 
superintendencies.  4.Kor  change  the  rules  of 
the  united  societies.  6.  Nor  deprive  the  minis- 
ters or  preachers  of  trial  by  a  committee,  aad 
of  appeal;  nor  membere  before  the  socie^,  or 
lay  committee  and  appeal.  And  6.  Nor  ap- 
propriate the  proceeds  of  the  Book  Concern^ 
nor  the  charter  fund,  to  any  purpose  other  thaa 
for  the  benefit  of  the  traveling,  supemumerarr, 
superannuated  and  worn  out  preachers,  thdr 
wives,  widows  and  children.  Subject  to  these 
restrictions,  the  delegated  conference 
the  same  powere  as  when  composed  of  the  en- 
tire body  of  preachers.  *And  it  will  be  [*StS 
seen  that  these  relate  only  to  the  doctrine  of 
the  church,  its  representation  in  the  General 
Conference,  the  episcopacy,  discipline  of  its 
preachers,  and  members,  the  Book  Concern 
and  charter  fund.  In  all  other  respects,  and 
in  everything  else  that  concerns  the  welfare  of 
the  church,  the  General  Conference  representa 
the  sovereign  power  the  same  as  before.  This 
is  the  view  taken  by  the  General  Conference  It- 
self, as  exemplified  by  the  usage  and  practier 
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of  that  body.  In  1820  they  set  off  to  the  British 
Conference  of  Wesleyan  Methodists  the  several 
cireiiitt  and  societies  in  Lower  Canada.  And 
in  1828  they  separated  the  Annual  Conference 
of  Upper  Ounaaa  from  their  jurisdiction,  and 
erected  the  same  into  a  distinct  and  independ- 
ent Church.  These  instances,  together  with  the 
present  division,  in  1844,  furnish  evidence  of 
the  opinions  of  the  eminent  and  experienced 
men  of  this  Church  in  the  several  Conferences, 
of  the  power  claimed,  which,  if  the  question 
was  otherwise  doubtful,  should  be  regarded  as 
decisive  in  favor  of  itw  We  will  add,  that  all 
the  northern  bishops,  five  in  number,  in  coun- 
cil of  July,  1845,  acting  under  the  plan  of  sep- 
aration, regarded  it  as  of  binding  obligation, 
and  conformed  their  action  accordingly. 

It  has  also  been  urged  on  the  part  of  the  de- 
fendants that  the  division  of  the  church,  ac- 
eording  to  the  plan  of  the  separation,  was  made 
to  depend  not  only  upon  the  determination  of 
the  Southern  Annual  Conferences,  but  also  upon 
the  consent  of  the  anual  conferences  north,  as 
well  as  south,  to  a  change  of  the  sixth  restrict- 
ive article,  and  as  this  was  refused,  the  uivision 
which  took  place  was  unauthorized.  But  this 
18  a  misapprehension.  The  change  of  this  ar- 
ticle was  not  made  a  condition  of  the  division. 
That  depended  alone  upon  the  decision  of  the 
southern  Conferences. 

The  division  of  the  Methodist  Episcopal 
Church  having  thus  taken  place,  in  pursuance 
of  the  proper  authority,  it  carried  with  it,  as 
matter  of  law,  a  division  of  the  common  prop- 
erty belonging  to  the  ecclesiastical  organization, 
and  especially  of  the  property  in  this  Book 
Concern,  which  belonged  to  the  traveling 
preachers.  It  would  be  strange  if  it  could  be 
otherwise,  as  it  respects  the  &ok  Concern,  in- 
asmuch as  the  division  of  the  association  was 
affected  under  the  authority  of  a  body  of 
preachers  who  were  themselves  the  proprietors 
and  founders  of  the  fund. 

It  has  been  argued,  however,  that  according 
to  the  plan  of  separation,  the  division  of  the 
property  in  this  Book  Concern  was  made  to  de- 
pend upon  the  vote  of  the  annual  conferences 
to  change  the  sixth  restrictive  article,  and  that 
whatever  might  be  the  legal  effect  of  the  divi- 
liion  of  the  church  upon  the  common  pro])erty 
300*]  'otherwise,  this  stipulation  controls  it 
and  prevents  a  division  till  the  consent  is  ob- 
taincKi. 

We  do  not  so  understand  the  plan  of  separa- 
tion. It  admits  the  right  of  the  Church  South 
to  its  share  of  the  common  property,  in  case  of 
a  separation,  and  provides  for  a  partition  of  it 
among  the  two  divisions,  upon  just  and  equita- 
ble principles ;  but,  regarding  the  sixth  restrict- 
ive article  as  a  limitation  upon  the  power  of  the 
General  Conference,  as  it  respected  a  division 
of  the  property  in  the  Book  Concern,  provision 
is  made  to  obtain  a  removal  of  it.  The -remov- 
al of  this  limitation  is  not  a  condition  to  the 
right  of  the  Church  South  to  its  share  of  the 
property,  but  is  a  step  taken  in  order  to  enable 
the  General  Conference  to  complete  the  parti- 
tion of  the  property. 

We  will  simply  add,  that  as  a  division  of  the 
common  property  followed,  as  matter  of  law, 
a  division  of  the  church  organization,  nothing 
short  of  an  agreement  or  stipulation  of  the 
Church  South  to  give  up  their  share  of  it,  could 
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preclude  the  assertion  of  their  right;  and,  it  is 
quite  clear,  no  such  agreement  or  stipulation 
is  to  be  found  in  the  plan  of  separation.  The 
contrary  intent  is  manifest  from  a  perusal  of  it. 

Without  pursuing  the  case  further,  our  con- 
clusion is,  that  the  complainants  and  those  they 
represent,  are  entitled  to  their  share  of  the 
property  in  this  Book  Concern.  And  the  proper 
decree  will  be  entered  to  carry  this  decision  in- 
to effect. 

The  complainants  represent,  not  only  all  the 
beneficiaries  in  the  division  of  the  Church 
South,  but  also  the  General  Conference  and  the 
Annual  Conferences  of  the  same.  The  share 
therefore  of  this  Book  Concern  belonging  to  the 
beneficiaries  in  that  church,  and  which  its  au- 
thorities are  entitled  to  the  safe  keeping  and 
charge  of,  for  their  benefit,  may  be  properly 
paid  over  to  the  complainants  as  the  author- 
ized agents  for  this  purpose. 

We  shall  accordingly  direct  a  decree  to  be  en- 
tered reversing  the  decree  of  the  court  below, 
and  remanding  the  proceedings  to  that  court, 
directing  a  decree  to  be  entered  for  the  com- 
plainants against  the  defendants;  and  a  refer- 
ence of  the  case  to  a  master  to  take  an  account 
of  the  property  belonging  to  the  Book  Concern, 
and  report  to  the  court  its  cash  value,  and  to 
ascertain  the  portion  belonging  to  the  com- 
plainants, which  portion  shall  bear  to  the  whole 
amount  of  the  fund  the  proportion  that  the 
traveling  preachers  in  the  division  of  the  Church 
South  bore  to  the  traveling  preachers  of  the 
Church  North,  at  the  time  of  the  division  of 
said  Church.  And  on  the  coming  in  of  the  re- 
port, and  confirmation  of  the  same,  a  decree 
shall  be  entered  in  favor  of  the  complainants 
for  that  amount. 


•Order. 
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This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Ohio,  and 
was  argued  by  counsel ;  on  consideration  where- 
of, it  is  ordered,  adjudged  and  decreed  by  this 
court,  that  the  decree  of  said  Circuit  Court  in 
this  cause  be,  and  the  same  is  hereby  reversed 
and  annulled.  And  this  eourt  doth  further 
find,  adjudge  and  decree: 

1.  That,  under  the  resolutions  of  the  Gener- 
al Conference  of  the  Methodist  Episcopal 
Church,  holden  at  the  City  of  New  York,  ac- 
cording to  the  usage  and  discipline  of  said 
Church  passed  on  the  eight  day  of  June,  in 
the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  forty-iour  (in  the  pleadings  men- 
tioned), it  was,  among  other  things,  and  in  vir- 
tue of  the  power  of  the  said  General  Confer- 
ence, well  agreed  and  determined  by  the  Meth- 
odist Episcopal  Church  in  the  United  States  of 
America,  as  then  existing,  that  in  case  the  An- 
nual Conferences  in  the  slaveholding  States 
should  find  it  necessary  to  unite  in  a  distinct 
ecclesiastical  connection,  the  ministers,  local 
and  travelinpr,  of  every  grade  and  office,  in  the 
Methodist  Episcopal  Church,  might  attach 
themselves  to  such  new  ecclesiastical  connec- 
tion, without  blame. 

2.  That  the  said  Annual  Conferences  in  the 
slaveholding  States  did  find  and  determine  that 
it  was  right,  expedient  and  necessary  to  erect 
the  Annual  Conferences  last  aforesaid  into  a 
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distinct  ecclesiastical  connection,  based  upon 
the  discipline  of  the  Methodist  Episcopal  Church 
aforesaid,  comprehending  the  doctrines  and  en- 
tire moral  and  ecclesiastical  rules  and  refla- 
tions of  the  said  discipline  (except  only  m  so 
far  as  verbal  alterations  might  be  necessary  to, 
or  for  a  distinct  organization),  which  new  ec- 
clesiastical connection  was  to  be  known  by  the 
name  and  style  of  the  Methodist  Episcopal 
Church  South;  and  that  the  Methodist  Episco- 
pal Church  South  was  duly  organized  under 
said  resolutions  of  the  said  General  Conference, 
and  the  said  decision  of  said  Annual  Confer- 
ences last  aforesaid,  in  a  convention  thereof 
held  at  Louisville,  in  the  State  of  Kentucky, 
in  the  month  of  May,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  forty-five. 

8.  That,  by  force  of  the  said  resolutions  of 
Jime  the  eighth,  eighteen  hundred  ond  forty- 
four,  and  of  the  authority  and  power  of  the 
said  General  Conference  of  the  Methodist  Epis- 
copal Church  as  then  existinp^,  by  which  the 
same  were  adopted,  and  by  virtue  of  the  said 
finding  and  determination  of  the  said  Annual 
Conferences  in  the  slaveholding  States  therein 
mentioned,  and  by  virtue  of  the  organization 
Sll*]  of  such  Conferences  into  a  ^distinct  ec- 
clesiastical connection  as  last  aforesaid:  the  re- 
ligious association  known  as  the  Methodist 
Episcopal  Church  in  the  United  States  of  Amer- 
ica as  then  existing,  was  divided  into  two  asso- 
ciations, or  distinct  Methodist  Episcopal 
Churches,  as  in  the  bill  of  complaint  is  alleged. 

4.  That  the  property  denominated  the  Meth- 
odist Book  Concern  at  Cincinnati,  in  the  plead- 
ings mentioned,  was,  at  the  time  of  said  divi- 
sion, and  immediately  before,  a  fund  subject  to 
the  following  use — ^that  is  to  say:  that  the  prof- 
its arising  therefrom  after  retaining  a  sufficient 
capital  to  carry  on  the  business  thereof,  were  to 
be  regularly  applied  towards  the  support  of  the 
deficient  traveling,  supernumerary,  superanu- 
ated  and  worn  out  preachers  of  the  Methodist 
Episcopal  Church,  their  wives,  widows  and 
children,  according  to  the  rules  and  discipline 
of  said  church;  and  that  the  said  fund  and 
property  are  held  under  the  Act  of  Incorpora- 
tion in  the  said  answer  mentioned,  by  the  said 
defendants,  Leroy  Swormstedt  and  John  H. 
Poyirer,  as  agents  of  said  Book  Concern,  and  in 
trust  for  the  purposes  thereof. 

5.  That,  in  virtue  of  the  said  division  of  said 
Methodist  Episcopal  Church  in  the  United 
States,  the  deficient,  traveling  supernumerary, 
superannuated  and  worn  out  preachers,  their 
wives,  widows  and  children,  comprehended  in, 
or  in  connection  with,  the  Methodist  Episcopal 
Church  South,  were,  are,  and  continue  to  be 
beneficiaries  of  the  said  Book  Concern  to  the 
same  extent,  and  as  fully  as  if  the  said  division 
had  not  taken  place,  and  in  the  same  manner 
and  degree  as  persons  of  the  same  description 
who  are  comprehended  in,  or  in  connection 
with,  the  other  association,  denominated  since 
the  division  of  the  Methodist  Episcopal  Church; 
and  that  as  well  the  principal  as  the  profits  of 
said  Book  Concern,  since  said  division,  should 
of  right  be  administered  and  managed  by  the 
respective  General  and  Annual  Conferences  of 
the  said  two  associations  and  churches,  under 
the  separate  organizations  thereof,  and  accord- 
ing to  the  shares  or  proportions  of  the  same  as 
hereinafter  mentioned,  and  in  conformity  with 
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the  rules  and  discipline  of  said  respective 
sociations,  so  as  to  carry  out  the  purposes  and 
trusts  aforesaid. 

6.  That  so  much  of  the  capital  and  property 
of  said  Book  Concern  at  Cincinnati,  wherever 
situate,  and  so  much  of  the  produce  and  profits 
thereof  as  may  not  have  been  heretofore  ac- 
counted for  to  said  Church  South,  in  the  New 
York  case  hereinafter  mentioned,  or  otherwise, 
shall  be  paid  to  said  Church  South,  according 
to  the  rate  and  proportions  following,  that  is  u> 
say:  in  respect  to  the  capital,  such  share  or 
part  as  corresponds  with  tne  proportion  which 
the  number  of  the  traveling  'preachers  [*S1S 
in  the  Annual  Conferences  which  formed  them- 
selves into  the  Methodist  Episcopal  Chor^ 
South,  bore  to  the  number  of  all  the  traveling 
preachers  of  the  Methodist  Episcopal  Chureh 
before  the  division  thereof,  which  numbers 
shall  be  fixed  and  ascertained  as  they  are  shown 
by  the  minutes  of  the  several  Annual  Con- 
ferences next  preoedinff  the  said  division  and 
new  organization  in  l£e  month  of  May,  A.  n. 
1845. 

And  in  respect  to  the  produce  or  profits, 
such  share  or  part  as  the  number  of  Annual 
Conferences  which  formed  themselves  into  tbe 
Methodist  Episcopal  Church  South  bore,  at  tbm 
time  of  said  division  in  May,  A.  d.  1845,  to 
the  whole  number  of  Annual  Conferences  then 
bein^  in  the  Methodist  Episcopal  Church,  ex- 
cluding the  Liberia  Conference ;  so  that  the  di- 
vision or  apportionment  of  said  produce  and 
profits  shall  be  had  by  Conferences,  and  not  by 
numbers  of  the  traveling  preachers. 

7.  That  said  payment  of  capital  and  profits^ 
according  to  the  ratios  of  apportionment  so  de- 
clared, shall  be  made  and  paid  to  the  said 
Smith,  Parsons,  and  Green,  as  Commissioners 
aforesaid,  or  their  successors,  on  behalf  of  said 
Church  South  and  the  beneficiaries  therein,  or 
to  such  other  person  or  persons  as  may  be 
thereto  authorized  by  the  General  Conference 
of  said  Church  South,  the  same  to  bo  subse- 
quently managed  and  administered  so  as  t4» 
carry  out  the  trusts  and  usages  aforesaid,  ac- 
cording to  the  discipline  of  said  Church  South, 
and  the  regulations  of  the  General  Conference 
thereof. 

8.  And  in  order  more  fully  to  carry  out  the 
matters  hereinbefore  settled  and  adjudged,  it 
is  further  ordered  and  decreed,  that  this  cause 
be  remanded  to  the  said  Circuit  Court  for  far- 
ther proceedings — that  is  to  say : 

That  the  same  be  referred  to  a  master  to  take 
and  state  an  account  as  follows: 

(1.)  Of  the  amount  and  value  of  the  said 
Book  Concern  at  Cincinnati,  on  the  1st  day  ot 
May,  1845,  and  of  what  specific  property  and 
effects  (according  to  a  general  des^ption  or 
classification  thereof)  the  same  then  consisted. 
whether  composed  of  real  or  personal  estate. 
and  of  whatever  nature  or  description  the  same 
may  have  been;  and  a  similar  account  as  of 
the  date  or  time  when  the  said  master  shall 
take  this  account. 

(2.)  Of  the  produce  and  profits  of  said  Book 
Concern,  from  the  time  of  the  General  Confer- 
ence of  May,  1844,  as  reported  thereto  (if  so  re- 
ported), up  to  the  time  of  the  said  division  In 
May,  1845,  and  from  the  last-mentioned  date 
down  to  the  time  of  making  up  his  report: 
specifying  how  much  of  said  profits  and  prwl- 
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uce  have  been  transferred  to  said  Book  Con- 
cern, at  New  York,  and  accounted  for  to  said 
813*]  Church  South  in  the  *  settlement  of  the 
case  there;  and  how  much  remains  to  be  ac- 
counted for  to  said  Church  South  on  the  basis 
settled  by  this  decree. 

And  in  taking  said  accounts,  and  in  the  ex- 
ecution of  said  reference,  the  said  defendants 
shall  produce,  on  oath,  all  deeds,  accounts, 
books  of  account,  instruments,  reports,  letters, 
and  copies  of  letters,  memoranda,  documents 
and  writings  whatever,  pertinent  to  said  refer- 
ence, in  their  possession  or  control,  and  tne 
said  defendants  may  be  examined,  on  oath,  on 
the  said  reference;  and  each  party  may  pro- 
duce evidence  before  the  master,  and  have  pro- 
cess to  compel  the  attendance  of  witnesses. 

And  the  said  master  is  further  directed,  in 
respect  to  any  annual  profits  of  said  concern, 
not  heretofore  accounted  for  to  said  Church 
South,  to  allow  to  said  Church  South  interest 
at  the  rate  of  six  per  cent,  upon  such  unpaid 
balances  from  the  date  at  which  the  same  ought 
to  have  been  paid. 

And  in  respect  to  all  the  costs  in  this  case, 
including  the  costs  of  the  reference,  and  all 
other  costs  from  the  commencement  of  the 
case  until  its  conclusion,  and  in  respect  to  the 
fees  of  counsel  and  solicitors  therein,  of  both 
parties,  so  far  as  the  same  may  be  reasonable, 
and  in  respect  of  just  and  necessary  expenses, 
as  well  of  plaintiffs  as  of  defendants  in  conduct- 
ing the  suit,  the  same  ought  to  be  paid  out  of 
said  Book  Concern,  and  a  common  charge 
thereon,  before  apportionment  and  division,  and 
the  master  is  accordingly  directed  to  allow 
and  pay  the  same  to  the  respective  parties  en- 
titlea  thereto,  and  then  to  apportion  the  residue 
according  to  the  principles  fixed  in  this  decree. 

And  the  master  is  further  directed  to  return 
his  report  to  the  said  Circuit  Court  with  all 
convenient  dispatch,  which  court  shall  then 
proceed  to  enforce  the  payment  of  whatever 
sum  or  sums  may  be  found  due  to  said  Church 
South,  on  the  confirmation  of  the  master's  re- 
port, in  such  installments  as  may  be  by  said 
court  adjudged  reasonable,  each  party  having 
due  opportunity  of  excepting  to  the  master's 
report;  and  all  questions  arising  upon  said 
report,  and  not  settled  by  this  decree,  may  be 
moved  before  said  Circuit  Court,  to  which  court 
either  party  shall  be  at  liberty  to  apply  on  the 
footing  of  this  decree. 

Rev*g— 3  McLean,  369. 


SI 4*]      •ALEXANDER    J.    MARSHALL, 

Plaintiff  in  Error, 

V. 

THE  BALTIMORE  AND  OHIO  RAILROAD 

COMPANY. 

Residence  of  R.  R.  Corporation — Contracts  to 
obtain  legislation  are  void — public  policy. 


A  citizen  of  Virginia  may  sue  the  Baltimore  and 
Ohio  Railroad  Company  in  the  Circuit  Court  of 
the  United  States  for  Maryland,  and  an  averment 
tliat  the  defendants  are  a  body  corporate,  created 
by  the  Legislature  of  Maryland,  is  sufficient  to 
give   the  court  Jurisdiction. 

The  constitutional  privilege  which  a  citizen  of 
one  state  has  to  sue  the  citizens  of  another  state 
in  the  federal  courts  cannot  be  taken  away  by  the 
erection  of  the  latter  into  a  corporation  by  the 
laws  of  the  state  in  which  they  live.  The  corpo- 
ration itseli  may  therefore  be  sued  as  such. 

The  preceding  cases  upon  this  subject,  examined. 

Where  a  contract  was  made  to  obtain  a  certain 
law  from  the  Legislature  of  Virginia,  and  stated  to 
be  made  on  the  basis  of  a  prior  communication, 
this  communication  is  competent  evidence  in  a 
suit  upon  the  contract. 

A  contract  is  void,  as  against  public  policy,  and 
can  have  no  standing  in  court,  by  which  one  party 
stipulates  to  employ  a  number  of  secret  agents  in 
order  to  obtain  the  passage  of  a  particular  law  by 
the   Legislature  of  a  state,  and  the  other  party 

f)romises  to  pay  a  large  sum  of  money  in  case  the 
aws  should   pass. 

It  was  also  void  if,  when  It  was  made,  the  par- 
ties agreed  to  conceal  from  the  members  of  the 
Legislature  the  fact  that  the  one  party  was  the 
agent  for  the  other,  and  was  to  receive  a  compen- 
sation for  his  services  in  case  of  the  passage  of  the 
law. 

And  if  there  was  no  agreement  to  that  effect, 
there  can  be  no  recovery  upon  the  contract, 
if  in  fact  the  agent  did  conceal  from  the  members 
of  the  Legislature  that  he  was  an  agent  who  was 
to  receive  compensation  for  his  services  in  case 
of  the  passage  of  the  law. 

Moreover,  in  this  particular  case,  the  law  which 
was  passed  was  not  such  a  one  as  was  stipulated 
for,  and  upon  this  ground  there  could  be  no  re- 
covery. 

There  having  been  a  special  contract  between 
the  parties  by  which  the  entire  compensation  was 
regulated  and  made  contingent,  there  could  be  no 
recovery  on  a  count  for  quantum  meruit. 

THIS  case  was  brought  up  by  writ  of  error 
from    the    Circuit    Court    of    the    United 
States  for  the  District  of  Maryland. 

Marshall,  a  citizen  of  Virginia,  sued  the 
Railroad  Company,  to  recover  the  sum  of  $50,- 
000,  which  he  alleged  that  they  owed  him  un- 
der a  special  contract,  for  his  services  in  obtain- 
ing a  law  from  the  Legislature  of  Virginia^ 
granting  to  the  Company  a  right  of  way 
through  Virginia  to  the  Ohio  River. 

The  declaration  set  out  the  special  contract, 
and  also  contained  a  count  for  a  quantum  mer- 
uit. 

The  circumstances  of  the  case  are  related  in 
the  opinion  of  the  court. 

Inasmuch  as  one  of  the  instructions  of  the 
Circuit  Court  was,  that  if  "the  services  of  the 
plaintiff  were  to  be  of  the  character  and  de- 
scription set  forth  in  his  letter  to  the  president 
of  the  Company,  dated  November  17th,  1846, 
and  the  paper  therein  inclosed"  no  "action 
could  be  maintained  on  the  contract,"  it  is 
proper,  for  future  reference,  that  both  of  those 
papers  should  be  inserted.  They  were  as  fol- 
lows: 

Letter  from  A.  J.  Marshall  to  L.  McLane,  I7th 

November,  1846. 

Warrenton,  November  17. 
Dear  Sir:     In  an  interview  with  you  a  few 
days  since,  I  promised  "to  submit  in   [*315 
I  writing  a  plan,  by  which  I  thought  your  much- 


KOTB. — Citizenship  of  corporation  and  its  stock- 
holders. Voluntary  association.  Holders  of  bonds 
of  corporation  secured  by  mortgage.  General  an- 
swer waives  objections  to  residence.  See  note  to 
Hope  Ins.  Co.  v.  Boar<|man,  8  L.  ed.  U.  S.  86. 

''Persons"  in  statute  includes  corporation,  when 
deemed  citizens.  See  note  to  U.  S.  v.  Amedy,  6 
L.  ed.  U.  S.  503. 

Illegal  contractiy  what  are.  How  far  fraud  or 
14  li.  ed. 


illegal  consideration  will  avoid  contract.     See  note 
to  Armstrong  v.  Toler,  6  L.  ed.  U.  S.  469. 

What  contracts  are  void  as  against  public  pol- 
icy, or  as  illegal.  Illegal  consideration,  when  a 
defense.  Agreement  not  to  bid.  Lobby  services. 
For  contingent  fees.  Toprevent  competition.  See 
note  to  Bartle  v.  Nutt,  7L.  ed.  U.  S.  825. 

Validity  of  contract  for  services  to  procure  leg- 
islation— see  note,  30  L.R.A  787. 
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desired  "right  of  way**  through  this  State 
might  be  procured  from  our  Legislature.  I 
herewith  inclose  my  views  on  that  subject,  and 
shall  respectfully  await  your  reply. 

In  offering  myself  as  the  agent  of  your  Com- 
pany to  manage  so  delicate  and  important  a 
trust,  I  am  aware  I  lack  that  commanding  rep- 
utation which  of  itself  would  point  me  out  at 
best  qualified  for  such  a  post.  Of  *tay  quali- 
fication and  fitness  it  is  not  for  me  to  speak; 
and,  in  consequence  of  the  absolute  secrecy  de- 
manded, I  cannot  seek  testimonials  of  my  ca- 
pacity, lest  I  should  excite  inquiry.  If  your 
judgment  approves  my  scheme,  it  is  probable 
you  might  get  satisfactory  information  respect- 
ing me  by  a  cautious  conversation  with  John 
M.  Gordon,  A.  B.  Gordon,  Dr.  John  H.  Thomas, 
or  Joseph  C.  Wilson,  all  of  your  city.  With- 
out impropriety,  I  may  say  for  myself  I  have 
had  considerable  experience  as  a  lobby  member 
before  the  Legislature  of  Virginia.  For  several 
winters  past  I  have  been  before  that  body 
with  difficult  and  important  measures,  affect- 
ing the  improvement  of  this  region  of  the 
country;  and  I  think  I  understand  the  charac- 
ter and  component  material  of  that  honorable 

body. 

I  shall  have  to  spend  six  or  eight  weeks  in 
Richmond,  next  winter,  to  procure  important 
amendments  to  the  charter  of  the  Rappahan- 
nock Company.  This  will  furnish  reason  for 
my  presence  in  Richmond.  ^ 

There  is  an  effort  in  progress  to  divide  our 
county,  to  which  we  of  Warrenton  are  violent- 
ly hostile.  This  furnishes  another  reason  for 
myself,  and  also  for  one  or  two  other  agents, 
to  remain  in  the  City  of  Richmond  during  the 
^ir  inter 

Col.  Walden  and  myself  are  interested  in 
large  bodies  of  land  in  Western  Virginia,  near 
which  the  track  of  your  railroad  will  pajs. 
This  is  an  ostensible  reason  for  our  active  in- 
terference. I  live  in  a  range  of  country  whose 
representation  ought  to  be  entirely  disinterest- 
ed on  this  question  of  the  "right  of  way. 
Notwithstanding  which,  I  believe  a  plurality  of 
our  representatives  have  heretofore  been  in  op- 
position. I  know  the  influences  that  effected 
this,  and  am  happy  to  say  they  will  not  exist 
next  winter. 

Edmund  Broaddus,  for  many  years  a  repre- 
siantative  from  Culpepper,  a  shrewd,  intelligent 
man,  influenced  this  result.  Broaddus  was  a 
sort  of  prot6g6  of  the  Richmond  and  James 
River  whigs;  was  distinguished  and  promoted 
by  them,  and  habitually  acted  with  them.  His 
place  is  now  filled  by  Slaughter,  a  personal 
friend  of  mine.  I  should  have  little  fear  to 
carry  this  section  of  the  State. 

The  proposed  plan  best  speaks  for  itself;  if 
SI 6*]  you  think  it  feasible,  Hhere  is  no  time 
to  be  lost.  I  hope  to  hear  from  you  at  your 
earliest  leisure.  With  entire  respect  I  am  your 
humble  servant,  etc.,  A.  J.  Marshall. 

I  tax  you  with  postage,  as  I  do  not  wish  to 
be  known  as  in  correspondence. 

Document  accompanying  the  foregoing  letter. 

In  explanation  of  the  plan  I  wish  to  submit, 
it  is  necessary  to  indulge  some  latitude  of  re- 
mark on  the  causes  which  have  heretofore 
thwarted  the  just  pretensions  of  your  Com- 
pany. 
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Richmond  City,  the  Petersburg,  Riebmoiid 
and  Potomac  Railroad,  the  James  River  Canal, 
and  the  Wheeling  interests,  acting  in  oonoeit, 
have  heretofore  successfully  combated  '^the 
right  of  way."  These  interests  fall  far  short 
of  a  majority  in  the  two  branches  of  tbm 
Virginia  Legislature.  There  is  no  sufficient 
ground,  in  the  numeric  force  of  this  antago- 
nist's interest,  to  discourage  the  hope  of  an 
eventual  success.  On  an  examination  of  their 
arguments,  based  either  upon  justice  or  ex- 
pediency, I  find  nothing  to  challenge  a  convic- 
tion of  right,  or  an  assurance  of  hi^  state 
policy.  On  the  contrary,  standing  heretofore 
as  a  dbinterested  spectator  of  the  struggle,  I 
have  condemned  the  emptiness  and  arrogance 
of  their  pretensions,  and  felt  indignant  at  the 
success  of  their  narrow,  selfish  and  bigoted 
policy. 

I  have  observed  no  superiority  of  talent,  no 
greater  zeal,  or  power  of  advocacy  in  the  op- 
position, than  in  favor  of  the  "right  of  way." 
The  success  of  a  cause  before  our  Legislature, 
having  neither  justice,  greater  expediency, 
stronger  advocacy,  or  greater  numeric  strength, 
is  matter  of  just  amazement  to  the  defeated 
party.  The  elements  of  this  success  should  be 
a  subject  of  curious  and  deeply  anxious  investi- 
gation; for  when  the  cause  is  known,  a  remedy 
or  counteracting  influence  may  be  readily  ap- 
plied. I  have  no  idea  that  any  dishonorable 
measures  or  appliances  (further  than  log-roll- 
ing may  be  one)  have  been  used  to  defeat  the 
"right  of  way."  As  to  log-rolling,  I  am  sorry 
to  say  it  has  .grown  into  a  system  in  oar 
Legislature.  Members  openly  avow  and  act  on 
it,  and  never  conceal  their  bargain*  except 
where  publicity  would  jeopard  success.  So 
delegation  are  more  skillful  or  less  scnipoloits 
at  this  game  than  our  western  right-of-way 
men;  so,  in  that  regard,  there  is  a  stand -off. 
It  seems  to  me  the  great  secret  of  this  soocesa 
is  the  propinquity,  tnepresence  on  the  grousd, 
of  your  opponents.  The  Legislature  site  in 
their  midst.  They  exercise  a  vigilant,  press- 
ing, present  out-of-door  influence  upon  the 
members.  If  the  capitol  were  located  at  West- 
on or  Clarksburg,  wno  would  question  success? 
The  Richmond  interest  is  ever  present  and  ever 
pressing;  her  associates  of  the  railroad 
*and  canal  are  at  hand*  and  equally  [*Slf 
active.  You  have  no  counteracting  influence, 
and  hence  the  success  and  triumph  of  your  op- 
ponents. If  I  am  right  in  these  views,  your 
claims,  resting  alone  on  justice,  sectional  neces- 
sity, or  even  high  state  policy,  will  be  m^ed 
in  vain,  and  must  become  as  mere  souaduig 
clamor  in  the  hall,  unless  vou  meet  yonr  op- 
ponents with  the  weapons  tney  use  so  soeeees- 
f  ully  against  yourselves.  Experience  shows  that 
something  beyond  what  you  have  heretofore 
done  is  necessary  to  success ;  and  in  this  neces- 
sity the  plan  I  have  to  submit  has  its  origia. 

The  mass  of  the  members  in  our  Legislature 
are  a  thoughtless,  careless,  light-hearted  body 
of  men,  who  come  there  for  the  "per  diem,* 
and  to  spend  the  "per  diem."  For  a  brief 
space  they  feel  the  importance  and  responsibil- 
ity of  their  position.  They  soon,  however,  e»* 
gage  in  idle  pleasures,  and  on  all  questions  dis- 
connected with  their  immediate  constitueata» 
they  become  as  wax,  to  be  molded  by  the 
most  pressing  influences.     You  need  the  vote 
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of  thi«  careless  mass,  and  if  you  adopt  efficient 
means  you  can  obtain  it.  I  never  saw  a  class 
of  men  more  eminently  kind  and  social  in  their 
intercourse.  Through  these  qualities  they  may 
be  approached  and  influenced  to  do  anything 
not  positively  wrong,  or  which  will  not  affect 
prejudicially  their  immediate  constituency.  On 
this  question  of  the  *'right  of  way/'  a  decided 
majority  of  the  members  can  vote  either  way 
without  fear  of  their  constituents.  On  this 
question,  therefore,  I  consider  the  most  active 
mfluences  will  ever  be  the  most  successful. 

Before  you  can  succeed,  in  my  judgment, 
you  must  re-inforce  the  "right  of  way**  mem- 
bers of  the  house  with  an  active,  interested, 
well -organized  influence  about  the  house. 
You  must  inspire  your  agents  with  an  earnest, 
nay,  an  anxious  wish  for  success.  The  rich 
reward  of  their  labors  must  depend  on  success. 
Give  them  nothing  if  they  fail — endow  them 
richly  if  they  succeed.  This  is,  in  brief  space, 
the  outline  of  my  plans.  Reason  and  justice 
are  with  you;  an  enlarged  expediency  favors 
▼our  claim.  You  have  able  advocates,  and  the 
best  of  the  argument;  yet,  with  all  these  ad- 
vantages, you  have  been  defeated.  I  think  I 
have  pointed  out  the  cause.  Your  opponents 
better  understand  the  nature  of  the  tribimal 
before  which  this  vast  interest  is  brought. 
They  act  on  individuals  of  the  body  out  of 
doors  and  in  their  chambers.  Your  adversaries 
are  on  the  spot,  and  hover  around  the  care- 
less arbiters  of  the  question  in  vigilant  and 
efficient  activity.  The  contest,  as  now  waged, 
is  most  unequal.  My  plan  would  aim  to  place 
the  "right  of  way"  members  on  an  equality 
with  their  adversaries,  by  sending  down 
SI 8*]  *a  corps  of  agents,  stimulated  to  an 
active  partisanship  by  the  strong  lure  of  a  high 
profit. 

In  considering  the  details  of  the  plan,  T 
would  suggest  that  all  practicable  secrecy  is 
desirable.  It  strikes  me  the  Ck)mpany  should 
have  or  know  but  one  agent  in  the  matter,  and 
let  that  agent  select  the  sub-agents  from  such 
quarters  and  classes,  and  in  such  numbers,  as 
bis  discreet  observation  may  dictate. 

I  contemplate  the  use  of  no  improper  means 
or  appliances  in  the  attainment  of  your  pur- 
pose. My  scheme  is  to  surround  the  Legis- 
lature with  respectable  and  influential  agents, 
whose  persuasive  arguments  may  influence  the 
members  to  do  you  a  naked  act  of  justice. 
This  is  all.  I  require  secrecy  from  motives  of 
policy  alone,  because  an  open  agency  would 
Toniish  ground  of  suspicion  and  unmerited  in- 
vective, and  might  weaken  the  impression  we 
seek  to  make. 

In  regard  to  the  cost  of  all  this  it  must 
necessarily  be  great.  The  sub-agency  must  be 
extensive,  and  of  first  influence  and  character. 
All  your  agents  must  be  inspired  by  an  active 
zeal  and  a  determined  purpose  of  success. 
This  can  only  be  accomplished  for  you  by 
offers  of  high  contingent  compensation. 

I  will  illustrate  this  point  by  a  single  ex- 
ample. Were  I  to  become  your  agent  on  my 
plan,  I  should  like  to  have  the  services  of 
Major  Charles  Hunton,  of  this  county.  Hunton, 
for  many  years,  was  a  member  of  our  State 
Senate.  His  last  year  of  service  was  as  presi- 
dent of  that  body.  He  is  an  unpretending  man, 
of  good  understanding  and  excellent  address. 
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He  is  a  great  favorite  with  his  own  party 
(democratic),  and  universally  esteemed  as  a 
gentleman  of  highest  character.  He  is  in 
moderate  circumstances,  with  a  large  family. 
I  have  no  doubt  if  I  would  bear  his  expenses, 
and  secure  him  a  contingent  of  $1,000,  he  would 
spend  the  winter  in  Richmond,  and  do  good 
service;  but  if  I  could  offer  him  $2,000,  it  would 
become  an  object  of  great  solicitude.  It  would 
pay  all  his  debts  and  smooth  the  path  of  an 
advancing  old  age.  $2,000  would  stimulate  his 
utmost  energies.  If  I  am  enabled  to  offer  such 
inducements,  I  should  have  great  confidence  of 
success.  Under  this  plan  you  pay  nothing  un- 
less a  law  be  passed  which  your  Company  will 
accept.  Of , what  value  would  such  a  law  be  to 
you?  Measure  this  value,  and  let  your  own 
interests,  in  view  of  the  high  stake  you  play 
for,  fix  the  price.  There  is  no  use  in  sending 
a  boy  on  a  man's  errand;  a  low  offer,  and 
that  contingent,  is  bad  judgment;  high  service 
can't  be  had  at  a  low  bid. 

I  have  surveyed  the  difl^culties  of  this  under- 
taking, and  think  they  may  be  surmounted. 
The  cash  outlay  for  my  own  expenses,  and 
those  of  the  sub-agents,  would  be  heavy.  I 
know  the  ^effective  service  of  such  [*310 
agents  as  I  would  employ  cannot  be  had  ex- 
cept on  a  heavy  contingent.  Taking  all  things 
into  'View,  I  should  not  like  to  undertake  the 
business  on  such  terms,  unless  provided  with 
a  contingent  fund  of  at  least  $50,000,  secured 
to  my  order  on  the  passage  of  a  law,  and  its 
acceptance  by  your  Company. 

If  the  foregoing  views  are  deemed  worthy 
of  consideration,  I  hold  myself  in  readiness  to 
meet  any  call  in  that  behalf  that  may  be  made 
upon  me.    Respectfully,  etc. 

A.  J.  Marshall. 

After  the  evidence  had  been  closed,  the 
counsel  for  the  plaintiff  asked  the  court  to  in- 
struct the  jury  as  follows: 

1.  That  there  is  nothing  in  the  terms  or  pro- 
visions of  the  agreement  embraced  in  the  reso- 
lution of  the  committee  of  correspondence, 
dated  12th  December,  1846  (which  is  set  forth 
in  the  opinion  of  the  court),  offered  in  evidence, 
which  renders  the  same  void,  on  grounds  of 
public  policy. 

2.  That  the  plaintiff  is  not  precluded  from 
recovering  under  the  agreement  aforesaid,  dated 
12th  December,  1846,  as  modified  by  the  agree- 
ment stated  in  the  letter  of  11th  of  February, 
1847,  by  reason  merely  of  the  second  proviso 
contained  in  the  first  section  of  the  Act  of  6th 
of  March,  1847,  which  has  been  offered  in  evi- 
dence, provided  the  jury  shall  find  that  the 
route,  entering  the  ravine  of  the  Ohio  River  at 
the  mouth  of  Fish  Creek,  and  running  so  as  to 
pass  from  a  point  in  the  ravine  of  Buffalo 
Creek,  at  or  near  the  mouth  of  Pile's  Fork,  to 
a  depot  to  be  established  by  the  defendant  on 
the  northern  side  of  Wheeling  Creek,  in  the  City 
of  Wheeling,  upon  minute  estimates  made  in 
the  manner  and  on  the  basis  prescribed  in  said 
Act,  and  made  after  full  examination  and  in- 
strumental surveys  of  the  feasible  or  practi- 
cable routes,  appeared  to  be  the  cheapest  upon 
which  to  construct,  maintain,  and  work  said 
railroad;  and  provided  they,  shall  also  find 
that  the  City  of  Wheeling  did  not  agree  to  pay 
the  difference  of  cost,  as  specified  in  said  Act, 
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but  on  the  contrary  renoimced  the  right  to  do 
80  as  early  as  the  10th  of  July,  1847;  and 
provided  they  shall  also  find  that  said  Act  was 
accepted  by  the  stockholders  of  the  defendant, 
as  a  part  of  its  charter,  on  the  25th  of  August, 
1847. 

3.  Upon  the  evidence  aforesaid,  the  plaintiff 
prays  the  court  to  instruct  the  jury — 

That  if  they  find  the  contract  contained  in 
the  resolution  of  the  committee  of  correspond- 
ence of  12th  of  December,  1846,  and  in  the  reso- 
lution of  the  committee  of  correspondence 
of  the  18th  of  January,  1847,  and  in  the 
letter  of  Louis  McLane  of  the  11th  of  February, 
1847,  aforesaid,  to  have  been  made  with  the 
820*]  *plaintiff  by  the  defendant;  and  also 
that  the  Act  of  Virginia,  of  the  6th  of  March, 
1847,  was  passed  at  the  session  of  the  Legisla- 
ture of  Virginia  for  1846-1847,  in  the  contract 
mentioned;  and  also  that  the  Baltimore  and 
Ohio  Railroad,  by  the  cheapest  route  to  the 
Citv  of  Wheeling,  entering  the  ravine  of  the 
Ohio  at  or  north  of  Grave  Creek,  was  ascer- 
tained, by  such  estimates  as  the  law  pre- 
scribed, to  be  more  costly  to  construct,  main- 
tain and  work,  than  said  road  would  be  by  the 
route  passing  into  the  ravine  of  the  Ohio  at 
or  near  the  mouth  of  Fish  Creek,  and  then  to 
the  City  of  Wheeling,  and  that  the  difference 
of  said  probable  cost  was  then  in  like  manner 
ascertained;  that  the  defendants  accepted  the 
said  law  within  six  months  from  the  passage 
thereof;  and  also,  that  when  the  difference  of 
probable  cost  between  said  two  routes  was 
ascertained,  according  [to]  said  Act,  the  City 
of  Wheeling  did  not  agree  to  pay  to  the  de- 
fendant such  difference  of  cost  by  the  time 
specified  in  said  Act,  and  that  the  plaintiff  did 
attend  at  Richmond  during  the  session  afore- 
said, and  did  then  and  there  superintend  and 
further  the  applications  and  other  proceedings 
to  obtain  the  right  of  way  through  the  State 
of  Virginia,  on  behalf  of  the  defendant,  then 
the  plaintiff  is  entitled  to  recover,  on  the 
special  contract  contained  in  the  instrument 
aforesaid,  the  value  of  the  contingent  com- 
pensation therein  stipulated. 

And  the  defendants,  by  their  counsel,  prayed 
the  court  to  instruct  the  jury  that  the  plaintiff 
was  not  entitled  to  recover,  because  the  con- 
tract, which  stipulated  for  the  payment  of  a 
contingent  fee  of  $50,000,  in  the  event  of  the 
obtaining  from  the  Legislature  of  Virginia 
such  a  law  as  is  described  therein,  was  against 
public  policy,*  and  void. 

2.  That  if  the  jury  shall  believe  that  it  was 
agreed  between  the  parties  to  the  said  contract 
that  the  same  should  be  kept  secret,  either  in 
the  terms  of  it  or  otherwise,  from  the  Legis- 
lature of  Virginia  or  the  public,  such  contract, 
if  otherwise  proper  and  legal,  was  invalid  as 
against  public  policy,  and  the  plaintiff  is  not 
entitled  to  recover. 

3.  If  the  jury  find  that  the  special  contract 
offered  in  evidence  by  the  plaintiff  was  pro- 
posed to  be  entered  into  by  the  plaintiff  from 
the  reasons  and  motives,  and  to  be  executed  by 
him  in  the  way  suggested  in  his  communica- 
tion of  the  17th  of  November,  and  its  inclos- 
ure,  offered  in  evidence  by  the  defendant  (if 
the  jury  shall  find  that  such  communication 
was  so  made  by  plaintiff),  and  if  they  shall 
find  that  the  contract  aforesaid  was  entered 
into  accordingly,  and  that  said  contract,  or 
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plaintiff's  agency  under  it,  was  not  made  kBOwn 
to  the  Legislature  of  Virginia,  but  in  fact  con- 
cealed, that  then  said  contract  was  illegal  ajid 
void,  upon  grounds  of  public  policy. 

*4.  That  the  contract  between  the  [*S91 
plaintiff  and  defendants  of  12th  of  Decem- 
ber, 1846,  looked  to  the  obtaining  of  a  law  au- 
thorizing the  defendants  to  extend  their  road 
through  the  State  of  Virginia,  to  a  point  oa 
the  Ohio  River  as  low  down  the  river  as  Fish- 
ing Creek,  which  law  should  be  afterwards  ac- 
cepted by  the  defendants  with  a  determination 
to  act  under  it,  or  to  the  incorporation  of  an 
independent  company,  which  the  defendant* 
should  determine  to  accept  and  adopt,  or  of 
whose  charter  they  should  become  the  pro- 
prietors, authorizing  the  construction  of  a  rail- 
road from  any  pomt  on  the  Ohio  River  be- 
tween the  mouth  of  Little  Kenawha  and  Wheel- 
ing, and  that  no  such  law  having  been  obtained, 
the  plaintiff  is  not  entitled  to  recover. 

5.  That  the  modified  contract  of  the  11th  of 
February  looked  to  the  obtaining  of  the  pas- 
sage of  Hunter's  substitute,  with  the  adoption 
of  Fish  Creek  instead  of  Fishing  Creek,  as  the 
point  of  striking  the  Ohio.  That  the  law  whi^ 
was  passed  on  the  6th  of  March,  1847,  was  a 
law  which  did  not,  in  its  terms  or  effect,  fulftll 
the  stipulations  of  the  modified  agreement  of 
February  11th,  1847. 

6.  That  the  acceptance  of  the  law  of  Mardi 
6th,  1847,  by  the  defendants,  even  supposing 
it  to  be  substantially  the  same  as  Hunter's  sub- 
stitute, did  not  entitle  the  plaintiff  to  recoTer 
unless  the  jury  should  believe  that  such  law 
was  obtained  through  his  agency,  under  the 
agreement  with  the  defendants. 

7.  That  even  if  the  jury  should  believe  that 
the  law  of  March  6th,  1847,  was  obtained 
through  the  plaintiff's  agency,  the  plaintiff  is 
not  entitled  to  recover  if  they  shall  believe  that 
it  was  accepted  by  the  defendants  in  conse- 
quence of  the  waiver,  by  the  City  of  Wheeling, 
of  the  privileges  accorded  to  it  therein,  and  the 
stipulations  contained  in  the  agreement  be- 
tween the  City  of  Wheeling  and  the  defend- 
ants, of  March  6th,  1847. 

8.  That  the  modified  agreement  of  February 
11th,  1847,  which  made  Hunter's  substitute, 
modified  as  stated  in  the  foregoing  prayer,  the 
standard  of  the  law  which  was  to  be  obtained 
to  entitle  the  plaintiff  to  the  stipulated  com- 
pensation, made  it  necessary  that  such  law 
should  give  to  the  defendants  the  absolute  right 
to  approach  the  City  of  Wheeling  by  way  of 
Fish  Creek;  should  release  them  from  tbe 
necessity  of  continuing  their  road  to  Wheeling* 
unless  the  city  should,  within  one  year,  or  t^ 
citizens  of  Ohio  County  should,  in  the  same 
time,  subscribe  $1,000,000  to  the  stock  of  tbe 
defendants;  should  enable  the  defendants  to 
open  and  bring  into  use,  as  they  progressed,  tbe 
sections  of  their  road  as  they  were  successive- 
ly finished;  and  should  authorize  the  defend- 
ants to  charge,  in  proportion  to  distance,  upon 
passengers  and  goods  taken  from  Baltimore  to 
Wheeling,  should  the  road  be  continued  to  tbe 
*  latter  place;  while  the  law  that  was  [*SSS 
actually  passed  made  it  the  right  of  tbe  defend- 
ants to  take  the  Fish  Creek  route,  depend  upon 
its  being  the  cheapest,  and  even  then  placed  tbe 
defendant's  right  to  go  to  Fish  Creek  at  tbe 
option  of  the  City  of  Wheeling;  made  it  im- 
perative that  Wheeling  should  be  the  termin 
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of  the  road,  without  any  subscription  on  the 
part  of  herself  or  others;  prevented  the  open- 
ing of  any  portion  of  her  road  west  of  Monon- 
gahela  until  the  whole  road  could  be  opened 
to  Wheeling,  and  obliged  the  defendant  to 
charge  no  more  for  passengers  or  tonnage 
to  Wheeling  than  they  charged  to  a  point  five 
miles  from  the  river;  and  that  before  the  de- 
fendant accepted  the  law  thus  differing  from 
that  referred  to  in  the  modified  agreement  of 
February  11th,  1847,  the  City  of  Wheeling 
waived  its  control  of  the  route,  leaving  it  to 
depend  upon  its  comparative  cost,  agreed  to 
subscribe  $500,000  to  the  stock  of  the  defend- 
ants, and  provided  a  depot  for  the  defendants 
at  the  terminus  of  the  road;  and  that  the 
adoption  and  acceptance  of  the  law  of  March 
the  6th,  1847,  thus  differing  from  Hunter's 
substitute,  and  induced  by  the  waiver  and 
stipulation  of  Wheeling,  already  mentioned, 
and  action  under  it,  was  not  such  an  acceptance, 
adoption  and  action,  as  entitled  the  plaintiff  to 
recover. 

9.  That  if  the  jury  shall  believe  that  the 
plaintiff  received  from  the  defendants,  the  $600 
given  in  evidence  in  full  discharge  of  his  claims 
for  compensation  under  the  agreement  in  ques- 
tion, then  the  plaintiff  is  not  entitled  to  recover. 
But  the  court  refused  to  give  the  instructions 
as  prayed,  by  either  plaintiff  or  defendant,  but 
instructed  the  jury  as  follows: 

1.  If  at  the  time  the  special  contract  was 
made,  upon  which  this  suit,  is  brought,  it  was 
understood  between  the  parties  that  the  serv- 
ices of  the  plaintiff  were  to  be  of  the  character 
and  description  set  forth  in  his  letter  to  the 
president  of  the  Railroad  Company,  dated  No- 
vember 17, 1846,  and  the  paper  therein  inclosed, 
and  that,  in  consideration  of  the  contingent 
compensation  mentioned  in  the  contract,  he 
was  to  use  the  means  and  influences  proposed 
in  his  letter  and  the  accompanying  paper,  for 
the  purpose  of  obtaining  the  passage  of  the  law 
mentioned  in  the  agreement,  the  contract  is 
against  the  policy  of  the  law,  and  no  action  can 
be  maintained. 

2.  If  there  was  no  agreement  between  the 
parties  that  the  services  of  the  plaintiff  should 
be  of  the  character  and  description  mentioned 
in  his  letter  and  communication  referred  to  in 
the  preceding  instruction,  yet  the  contract  is 
against  the  policy  of  the  law,  and  void,  if  at 
the  time  it  was  made  the  parties  agreed  to 
conceal  from  the  members  of  the  Legislature  of 
Virginia  the  fact  that  the  plaintiff  was  em- 
S2S*]  ployed  by  the  defendant,  *as  its  agent, 
to  advocate  the  passage  of  the  law  it  desired 
to  obtain,  and  was  to  receive  a  compensation, 
in  money,  for  his  services  in  case  the  law  was 
passed  by  the  Legislature  at  the  session  re- 
ferred to  in  the  agreement. 

3.  And  if  there  was  no  actual  agreement  to 
practice  such  concealment,  yet  he  is  not  enti- 
tled to  recover  if  he  did  conceal  from  the  mem- 
bers of  the  Legislature,  when  advocating  the 
passage  of  the  law,  that  he  was  acting  as 
agent  for  the  defendant,  and  was  to  receive  a 
compensation,  in  money,  in  case  the  law  passed. 

4.  But  if  the  law  was  made  upon  a  valid  and. 
l^al  consideration,  the  contingency  has  not 
happened  upon  which  the  sum  of  $50,000  was 
to  be  paid  to  the  plaintiff — ^the  law  passed  by 
the  Legislature  of  Virginia  being  different,  in 
material  respects,  from  the  one  proposed  to  be 
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obtained  by  the  defendant  by  the  agreement 
of  February  11th,  1847;  and  the  passage  of 
which,  by  the  terms  of  that  contract,  was  made 
a  condition  precedent  to  the  payment  of  the 
money. 

5.  The  subsequent  acceptance  of  the  law  as 
passed,  under  the  agreement  with  the  City  of 
Wheeling,  stated  in  the  evidence,  was  not  a 
waiver  of  the  condition,  and  does  not  entitle  the 
plaintiff  to  recover  in  an  action  on  the  special 
contract. 

6.  There  is  no  evidence  that  the  plaintiff 
rendered  any  services,  or  was  employed  to  ren- 
der any,  under  any  contract,  express  or  implied, 
except  the  special  contract  stated  in  his  declara- 
tion; and  as  no  money  is  due  to  him  under 
that  contract,  he  cannot  recover  upon  the  count 
upon  a  quantum  meruit. 

And  thereupon  the  plaintiff  excepts,  as  well 
to  the  refusal  of  his  prayers  as  to  the  granting 
of  the  instructions  aforesaid  given;  and  ten- 
ders this  his  second  bill  of  exceptions,  and 
prays  that  the  same  may  be  signed  and  sealed 
by  the  court,  which  is  accordingly  done— day 
of  November,  1852. 

R.  B.  Taney.     [Seal.] 

The  first  bill  of  exceptions  was  to  the  adnds- 
sibility  of  the  evidence  above  mentioned. 

Upon  these  two  exceptions  the  case  came  up 
to  this  court. 

It  was  argued  by  Messrs.  Davis  and  Schley 
for  the  plaintiff  in  error,  and  by  Messrs.  La- 
trobe  and  Johnson  for  the  defendants  in  error. 

All  the  points,  on  either  side,  relating  to  the 
particular  route  to  be  attained,  are  omitted,  be- 
cause it  would  be  impossible  to  explain  them 
without  maps  and  minute  geographical  details. 

With  respect  to  the  first  three  instructions, 
the  counsel  for  the  plaintiff  in  error  contended: 

1.  That  the  first  instruction  is  erroneous — 
because, 

•a.  There  is  no  proof  of  any  under-  ['324 
standing  between  the  parties  at  the  time  of  the 
contract,  that  the  services  were  to  be  of  the 
nature  mentioned  in  the  paper  No.  1. 

b.  No  service  is  proposed  in  paper  No.  1, 
which  is  against  the  policy  of  the  law,  if  the 
paper  be  fairly  construed. 

The  paper  describes  the  characters  of  the 
members,  the  conduct  of  the  opponents  of  the 
Company  in  influencing  them,  and  the  neces- 
sity of  a  counteracting  influence  out  of  doors; 
but  it  expressly  disclaims  all  improper  means 
and  appliances,  and  the  proposal  is  confined 
to  "surrounding  the  Legislature  with  respect- 
able and  infiuential  agents,  whose  persuasive 
arguments  may  influence  the  members  to  do 
you  a  naked  act  of  justice." 

c.  Even  if  the  paper  be  open  to  a  doubt,  the 
law  resolves  that  doubt  against  the  conclusion 
of  illegality,  as  well  in  object  as  in  means. 
Lewis  V.  Davison,  4  M.  &  W.  654. 

2.  That  the  second  instruction  is  erroneous — 
because, 

a.  There  is  no  proof  of  any  agreement  at  the 
time  of  the  contract  for  the  concealment  of  the 
agency  of  the  plaintiff  from  the  members  of  the 
Legislature. 

b.  There  is  no  difference  between  the  obli- 
gation of  an  agent  to  procure  a  law  and  an 
agent  for  any  other  purpose  legal  in  itself; 
and  the  law  does  not  avoid  a  contract  of  agency 
because  it  is  to  be  kept  secret. 
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3.  That  the  third  instruction  is  erroneous — 
because, 

a.  There  is  no  proof  of  any  actual  conceal- 
ment. 

b.  In  the  absence  of  proof  of  disclosure,  the 
law  does  not  presume  concealment. 

c.  The  proof  is,  that  in  point  of  fact,  the 
agency  was  so  conducted  as  to  be  apparent  to 
the  members  of  the  Legislature  without  being 
in  words  disclosed. 

d.  It  is  proved  that  it  was  expressly  dis- 
closed both  by  the  plaintiff  and  the  Company. 

e.  But  in  the  absence  of  any  agreement  or 
understanding  as  to  concealment,  which  is  the 
hypothesis  of  the  instruction,  it  is  clearly  erro- 
neous to  avoid  the  contract  at  the  instance  of 
the  Company  for  the  failure  of  the  plaintiff  to 
disclose  his  agency.  That  is  to  avoid  the  con- 
tract at  the  instance  of  the  defendants  by  mat- 
ter subsequent  entirely  foreign  to  it. 

f.  The  law  does  not  require  disclosure  of  an 
agency  as  a  condition  precedent  to  the  right  of 
the  agent  to  recover  from  the  principal. 

And,  upon  these  points,  the  counsel  referred 
to  the  following  authorities:  Davis  v.  Bank  of 
Eng.  2  Bing.  393;  Richardson  v.  Millish,  2 
Bing.  229;  iSurington  v.  Kloprogge,  4  Doug.  5; 
Stiles  v.  Causten,  2  G.  &  J.  49;  Kalkman  v. 
Causten,  2  G.  &  J.  357;  Fishmonger  Co.  v. 
Robertson,  5  Mann.  A  Gr.  131;  Howden  ▼. 
S25*]  *Simpson,  10  Ad.  &  Ellis,  793,  800,  and 
on  appeal,  9  CI.  A  Fin.  61 ;  Wood  v.  McCann,  6 
Dana,  366;  Hunt  v.  Test,  8  Ala.  713;  Edwards 
Y.  Gr.  J.  R.  R.  Co.  7  Sim.  337,  and  on  appeal, 
1  M.  A^  Cr.  65;  Vauxhall  Br.  Co.  v.  Spencer,  2 
Madd.  356;  Jac.  64. 

Upon  the  principal  point  in  the  case,  namely : 
that  the  contract  was  against  public  policy, 
and  therefore  void,  the  counsel  for  the  defend- 
ant in  error  cited  the  following  authorities: 
Hunt  V.  Test,  8  Ala.  713;  Hatzfeld  v.  Gulden, 
7  Watts,  152;  Clippinger  v.  Hepbaugh,  5  W.  & 
S.  315;  Wood  v.  McCann,  6  Dana,  366;  Fuller  v. 
Dame,  18  Pick.  472. 

Mr.  Justice  Grier  delivered  the  opinion  of  the 
court: 

A  question,  necessarily  preliminary  to  our 
consideration  of  the  merits  of  this  case,  has 
been  brought  to  the  notice  of  the  court,  though 
not  argued  or  urged  by  the  counsel. 

The  plaintiff  in  error,  who  was  also  plain- 
tiff below,  avers  in  his  declaration  that  he  is 
a  citizen  of  Virginia,  and  that  "The  Baltimore 
and  Ohio  Railroad  Company,  the  defendant,  is 
a  body  corporate  by  an  Act  of  the  General  As- 
sembly of  Maryland."  It  has  been  objected, 
that  this  averment  is  insufficient  to  show 
jurisdiction  in  the  courts  of  the  United  States 
over  the  "suit"  or  "controversy."  The  decision 
of  this  court  in  the  case  of  The  Louisville  Rail- 
road V.  Letson,  2  How.  497,  it  is  said,  does  not 
sanction  it,  or  if  some  of  the  doctrines  advanced 
should  seem  so  to  do,  they  are  extrajudicial, 
and  therefore  not  authoritative. 

The  published  report  of  that  case  (whatever 
the  fact  may  have  oeen)  exhibits  no  dissent  to 
the  opinion  of  the  court  by  any  member  of  it. 
It  has,  for  the  space  of  ten  years,  been  received 
by  the  bar  as  a  final  settlement  of  the  ques- 
tions which  have  so  frequently  arisen  under 
this  clause  of  the  Constitution;  and  the  prac- 
tice and  forms  of  pleading  in  the  courts  of  the 
United  States  have  been  <^nformed  to  it.  Con- 
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fiding  in  its  stability,  numerous  oontroveraifi* 
involving  property  and  interests  to  a  large 
amount,  have  been  heard  and  decided  by  circuit 
courts,  and  by  this  court;  and  many  are  still 
pending  here,  where  the  jurisdiction  has  been 
assumed  on  the  faith  of  the  sufficiency  of  such 
an  averment.  If  we  should  now  declare  thea* 
judgments  to  have  been  entered  without  juris- 
diction or  authority,  we  should  inflict  a  great 
and  irreparable  evil  on  the  community.  There 
are  no  cases,  where  an  adherence  to  the  tn^Y^m 
of  "stare  decisis"  is  so  absolutely  necessary  to 
the  peace  of  society,  as  those  which  affect  retro- 
actively the  jurisdiction  of  courts.  For  this 
reason  alone,  even  if  the  court  were  now  of 
opinion  that  the  principles  affirmed  in  the  case 
just  mentioned,  and  that  of  *The  Bank  [*Sac 
V.  Deveaux,  5  Cranch,  61,  were  not  founded  oa 
riffht  reason,  we  should  not  be  justified  in  over- 
ruling them.  The  practice  founded  on  thew> 
decisions,  to  say  the  least,  injures  or  wrongs 
no  man;  while  their  reversal  could  not  fail 
to  work  wrong  and  injury  to  many. 

Besides  the  numerous  cases,  with  similar 
averments,  over  which  the  court  have  exercised 
jurisdiction  without  objection,  we  may  mention 
that  of  Rundle  v.  The  Delaware  and  Raritan 
Canal  Co.  14  How.  80,  as  one  precisely  in  point 
with  the  present.  The  report  of  that  case 
shows  that  the  question  of  jurisdiction, 
though  not  noticed  in  the  opinion  of  the  court, 
was  not  overlooked,  three  of  the  judges  having 
severally  expressed  their  opinion  upon  it.  Ita 
value  as  a  precedent  is  therefore  not  merely 
negative.  But  as  we  do  not  rely  only  on  preee- 
dent  to  justify  our  conclusion  in  this  case,  it 
may  not  be  improper,  once  again,  to  notice  the 
argument  used  to  impugn  the  correctness  of  our 
former  decisions,  and  also  to  make  a  bnel 
statement  of  the  reasons  which,  in  our  opinion, 
fully  vindicate  their  propriety. 

By  the  Constitution,  the  jurisdiction  of  the 
courts  of  the  United  States  is  declared  to  ex- 
tend, inter  alia,  to  "controversies  between  citi- 
zens of  different  states."  The  Judiciary  Act 
confers  on  the  circuit  courts  jurisdiction  ''in 
suits  between  a  citizen  of  the  state  where  the 
suit  is  brought  and  a  citizen  of  another  state.** 

The  reasons  for  conferring  this  jurisdictioo 
on  the  courts  of  the  United  States,  are  thus 
correctly  stated  by  a  contemporary  writer 
(Federalist.  No.  80) :  "It  may  be  esteemed  as 
the  basis  of  the  Union,  that  the  citizens  of 
each  state  shall  be  entitled  to  all  the  privileges 
and  immunities  of  the  citizens  of  the  several 
States.'  And  if  it  be  a  just  principle,  that 
every  government  ought  to  possess  the  means 
of  executing  its  own  provisions  by  its  own  an 
thority,  it  will  follow,  that  in  order  to  the  in- 
violable  maintenance  of  that  equality  of  privi- 
leges and  immunities,  the  national  judiciary 
ought  to  preside  in  all  cases  in  which  one  stata 
or  its  citizens  are  opposed  to  another  state  or 
its  citizens." 

Now,  if  this  be  a  right,  or  privilege  gnaraa 
teed  b^  the  Constitution  to  citizens  of  one  state 
in  their  controversies  with  citizens  of  another, 
it  is  plain  that  it  cannot  be  taken  away  frov 
.the  plaintiff  by  any  legislation  of  the  stat*  im 
which  the  defendant  resides.  If  A,  B  and  C 
with  other  dormant  or  secret  partners,  be  em- 
powered to  act  by  their  representatives,  to  rae 
or  to  be  sued  in  a  collective  or  corporate  name* 
their  enjoyment  of  these  privileges,  granted  by 
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state  authority,  caiinot  nullify  this  important 
right  conferred  on  those  who  contract  with 
827*]  them.  It  was  *well  remarked  hy  Mr. 
Justice  Catron,  in  his  opinion  delivered  in  the 
case  of  Rundle,  already  referred  to,  that  **if 
the  United  States  courts  could  be  ousted  of 
jurisdiction,  and  citizens  of  other  states  be 
forced  into  the  state  courts,  without  the  power 
of  election,  they  would  often  be  deprived,  in 
great  cases,  of  all  benefit  contemplated  by  the 
Constitution;  and  in  many  cases  be  compelled 
to  submit  their  rights  to  judges  and  juries  who 
are  inhabitants  of  the  cities  where  the  suit 
must  be  tried,  and  to  contend  with  powerful 
corporations,  where  the  chances  of  impartial 
justice  would  be  greatly  against  them;  and 
where  no  prudent  man  would  engage  with  such 
an  antagonist,  if  he  could  help  it.  State  laws, 
by  combining  large  masses  of  men  under  a 
corporate  name,  cannot  repeal  the  Constitution. 
All  corporations  must  have  trustees  and  repre- 
sentatives who  are  usually  citizens  of  the  state 
where  the  corporation  is  created:  and  these 
citizens  can  be  sued,  and  the  corporate  property 
charged  by  the  suit.  Nor  can  the  courts  allow 
the  constitutional  security  to  be  evaded  by  un- 
necessary refinements,  without  inflicting  a  deep 
injury  on  the  institutions  of  the  country." 

Let  us  now  examine  the  reasons  which  are 
considered  so  conclusive  and  imperative,  that 
they  should  compel  the  court  to  give  a  con- 
struction to  this  clause  of  the  Constitution, 
practically  destructive  of  the  privilege  so  clear- 
ly intended  to  be  conferred  by  it. 

"A  corporation,  it  is  said,  is  an  artificial  per- 
son, a  mere  legal  entity,  invisible  and  intangi- 
ble." 

This  is  no  doubt  metaphysically  true  in  a 
certain  sense.  The  inference,  also,  that  such 
an  artificial  entity  "cannot  be  a  citizen,"  is  a 
logical  conclusion  from  the  premise  which  can- 
not be  denied. 

But  a  citizen  who  has  made  a  contract,  and 
has  a  "controversy"  with  a  corporation,  may 
also  say,  with  equal  truth,  that  he  did  not  deal 
with  a  mere  metaphysical  abstraction,  but  with 
natural  persons;  that  his  writ  has  not  been 
served  on  an  imaginary  entity,  but  on  men 
and  citizens;  and  that  his  contract  was  made 
with  them  as  the  legal  representatives  of  num- 
erous unknown  associates,  or  secret  and  dorm- 
ant partners. 

The  necessities  and  conveniences  of  trade  and 
business  require  that  such  numerous  associates 
and  stockholders  should  act  by  representation, 
and  have  the  faculty  of  contracting,  suing,  and 
being  sued  in  a  factitious  or  collective  name. 
But  these  important  faculties,  conferred  on 
them  by  state  legislation,  for  their  own  con- 
venience, cannot  be  wielded  to  deprive  others 
of  acknowledged  rights.  It  is  not  reasonable 
that  those  who  deal  with  such  persons  should 
be  deprived  of  a  valuable  privilege  by  a  syl- 
logism, or  rather  sophism,  which  deals  subtly 
828*]  with  *words  and  names,  without  re- 
gard to  the  things  or  persons  they  are  used  to 
represent. 

Nor  is  it  reasonable  that  representatives  of 
numerous  unknown  and  ever-changing  as- 
sociates should  be  permitted  to  allege  the  differ- 
ent citizenship  of  one  or  more  of  these  stock- 
holders, in  order  to  defeat  the  plaintiff's 
privilege.  It  is  true  that  these  stockholders  are 
corporators,  and  represented  by  this  "juridical 
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person,"  and  come  under  the  shadow  of  ita 
name.  But  for  all  the  purposes  of  acting,  con- 
tracting, and  judicial  remedy,  they  can  speak, 
act,  and  plead,  only  through  their  representa- 
tives or  curators.  For  the  purposes  of  a  suit 
or  controversy,  the  persons  represented  by  a 
corporate  name  can  appear  only  by  attorney, 
appointed  by  its  constitutional  organs.  The 
individual  or  personal  appearance  of  each  and 
every  corporator  would  not  be  a  compliance 
with  the  exigency  of  the  writ  of  summons  or 
distringas.  Though,  nominally,  they  are  not 
really  parties  to  the  suit  or  controversy.  In 
courts  of  equity,  where  there  are  very  numer- 
ous associates  having  all  the  same  interest, 
they  may  plead  and  be  impleaded  through  per- 
sons representing  their  joint  interests;  and,  aa 
in  the  case  between  the  northern  and  southern 
branches  of  the  Methodist  Church,  lately  de- 
cided by  this  court,  the  fact  that  individuals 
adhering  to  each  division  were  known  to  reside 
within  both  states  of  which  the.  parties  to  the 
suit  were  citizens,  was  not  considered  aa  a 
valid  objection  to  the  jurisdiction. 

In  courts  of  law,  an  act  of  incorporation  and 
a  corporate  name  are  necessary  to  enable  the 
representatives  of  a  numerous  association  to 
sue  and  be  sued.  "And  this  corporation  can 
have  no  legal  existence  out  of  the'  baunds  of  the 
sovereignty  by  which  it  is  created.  It  exists 
only  in  contemplation  of  law  and  by  force  of 
the  law ;  and  where  that  law  ceases  to  operate, 
the  corporation  can  have  no  existence.  It  must 
dwell  in  the  place  of  its  creation."  Bank  of 
Augusta  V.  £arle,  18  Pet.  612.  The  persons 
who  act  under  these  faculties,  and  use  this 
corporate  name,  may  be  justly  presumed  to  be 
resident  in  the  state  which  is  the  necessary 
habitat  of  the  corporation,  and  where  alone 
they  can  be  made  subject  to  suit;  and  should  be 
estopped  in  e<][uity  from  averring  a  different 
donucil  as  agamst  those  who  are  compelled  to 
seek  them  there,  and  can  find  them  there  and 
nowhere  else.  If  it  were  otherwise  it  would  be 
in  the  power  of  every  corporation,  by  electing 
a  single  director  residing  in  a  different  state, 
to  deprive  citizens  of  other  states,  with  whom 
they  nave  controversies,  of  this  constitutional 
privilege,  and  compel  them  to  resort  to  state 
tribunals  in  cases  m  which,  of  all  others,  such 
piivilege  may  be  considered  most  valuable. 

But  it  is  contended,  that  notwithstanding  the 
court  in  deciding  the  question  of  jurisdiction, 
will  look  behind  the  corporate  *or  col-  [*829 
lective  name  given  to  the  party,  to  find  the 
persons  who  act  as  the  representatives,  curators 
or  trustees,  of  the  association,  stockholders  or 
cestuis  que  trust,  and  in  such  capacity  are  the 
real  parties  to  the  controversy;  yet  that  the 
declaration  contains  no  sufficient  averment  of 
their  citizenship.  Whether  the  averment  of 
this  fact  be  sufficient  in  law,  is  merely  a  ques- 
tion of  pleading.  If  the  declaration  sets  forth 
facts  from  which  the  citizenship  of  the  parties 
may  be  presumed  or  legally  inferred,  it  is 
sufficient.  The  presumption  arising  from  the 
habitat  of  a  corporation  in  the  place  of  its 
creation  being  conclusive  as  to  the  residence  or 
citizenship)  of  those  who  use  the  corporate  name 
and  exercise  the  faculties  conferred  by  it,  the 
allegation  that  the  "defendants  are  a  body 
corporate  by  the  Act  of  the  General  Assembly 
of  Maryland,"  is  a  sufficient  averment  that  the 
real  defendants  are  citizens  of  that  State.    This 
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form  of  averment  has  been  used  for  many 
years.  Any  established  form  of  words  used  for 
the  expression  of  a  particular  fact,  is  a  suffi- 
cient averment  of  it  in  law.  In  the  case  of 
Gassies  v.  Ballon,  6  Pet.  761,  the  petition  al- 
leged that  "the  defendant  had  caused  himself 
to  be  naturalized  an  American  citizen,  and  that 
he  was  at  the  time  of  filing  the  petition  re- 
siding in  the  parish  of  West  Baton  Rouge." 
This  was  held  to  be  a  sufficient  averment  that 
he  was  a  citizen  of  the  State  of  Louisiana. 
And  the  court  say,  "a  citizen  of  the  United 
States  residing  in  anv  state  of  the  Union,  is  a 
citizen  of  that  state.'*  They  also  express  their 
regret  that  previous  decisions  of  this  court  had 
gone  so  far  in  narrowing  and  limiting  the 
rights  conferred  by  this  aH;icle  of  the  Constitu- 
tion. And  we  may  add,  that  instead  of  view- 
ing it  as  a  clause  conferring  a  privilege  on  the 
citizens  of  the  different  states,  it  has  been  con- 
strued too  often,  as  if  it  were  a  penal  statute, 
■and  as  if  a  construction  which  did  not  adhere 
to  its  very  letter  without  regard  to  its  obvious 
meaning  and  intention,  would  be  a  tyrannical 
invasion  of  some  power  supposed  to  be  secured 
to  the  States  or  not  surrendered  by  them. 

The  right  of  choosing  an  impartial  tribunal 
is  a  privilege  of  no  small  practical  importance, 
and  more  especially  in  cases  where  a  distant 
plaintiff  has  to  contend  with  the  power  and  in- 
fluence of  great  numbers  and  the  combined 
wealth  wielded  by  corporations  in  almost  every 
state.  It  is  of  importance  also  to  corporations 
themselves  that  they  should  enjoy  the  same 
privileges,  in  other  states,  where  local  prejudices 
or  jealousy  might  injuriously  affect  them. 

With  these  remarks  on  the  subject  of  juris- 
diction, we  will  now  proceed  to  notice  the 
various  exceptions  to  the  rulings  of  the  court 
on  the  trial. 

The  declaration,  besides  a  count  for  work 
S80*]  and  labor  done  and  *services  rendered 
in  procuring  certain  legislation  in  Virginia, 
demands  the  sum  of  $50,000  on  a  special  con- 
tract made  with  the  defendants,  through  a 
committee  of  the  Board  of  Directors,  dated  12th 
of  December,  1846,  as  follows: 

"On  motion,  it  was  resolved  that  the  Presi- 
dent be,  and  is  hereby  authorized,  in  addition 
to  the  agent  heretofore  employed  by  the  com- 
mittee for  the  same  purpose,  to  emplov  and 
make  arrangements,  with  other  responsible  per- 
sons, to  attend  at  Richmond  during  the  present 
session  of  the  Legislature,  in  order  to  super- 
intend and  further  any  application  or  other 
proceeding  to  obtain  the  right  of  way  through 
the  State  of  Virginia,  on  behalf  of  this  Com- 
pany, and  to  take  all  proper  measures  for  that 
purpose;  that  he  also  be  authorized  to  agree 
with  such  agent  or  agents,  in  case  a  law  shall 
be  obtained  from  the  said  Legislature,  during 
its  present  session,  authorizing  the  Company 
to  extend  their  road  through  that  State  to  a 
point  on  the  Ohio  River  as  low  down  the  river 
as  Fishing  Creek;  and  the  stockholders  of  this 
Company  shall  afterwards  accept  such  law  as 
may  be  obtained,  and  determine  to  act  under 
it;  or,  in  case  a  law  should  be  passed  authoriz- 
ing the  construction  of  a  railroad  from  any 
point  on  the  Ohio  River  above  the  mouth  of 
the  Little  Kenawha  and  below  the  City  of 
Wheeling,  with  authority  to  intersect  with  the 
present  Baltimore  and  Ohio  Railroad;  and  the 
960 


stockholders  of  the  Baltimore  and  Ohio  Rail- 
road Company  shall  determine  to  accept  and 
adopt  said  law,  or  shall  become  the  proprietors 
thereof,  and  prosecute  their  road  according  to 
its  provisions,  then,  in  either  of  the  said  cases, 
the  President  shall  be,  and  is  authorized  to 
pay  to  the  agent  or  agents  whom  he  may  em- 
ploy in  pursuance  of  this  resolution,  the  sum  of 
$50,000,  in  the  six  per  cent,  bonds  of  this  Com- 
pany, at  their  par  value,  and  to  be  made  pay- 
able at  any  time  within  the  period  of  five 
years.  Resolved,  That  it  shall  be  expressly 
stipulated  in  the  agreement  with  the  said  agent 
or  agents  employed  pursuant  to  this  resolution, 
and  as  a  condition  tnereof,  that  if  no  such  law 
as  aforesaid  shall  pass,  or  if  any  law  that  may 
be  passed  shall  not, be  accepted,  or  adopted,  or 
used  by  the  stockholders,  the  said  agents  shaU 
not  be  entitled  to  receive  any  compenaatioa 
whatever  for  the  service  they  may  render  in 
the  premises,  or  for  any  expense  they  may 
incur  in  obtaining  such  law  or  otherwise." 

And  also  the  following  resolution  of  January 
18th,  1847: 

"On  motion  it  was  unanimously  resolved,  that 
the  right  of  Mr.  Marshall  to  the  compensation 
under  the  existing  contract  shall  attach  upon 
the  passage  of  a  law  at  the  present  session  of 
the  Legislature,  giving  the  right  of  way  to 
Parkersburg  or  to  Fishing  Creeic,  either  to  the 
Baltimore  and  Ohio  Railroad  Company,  or  to  an 
independent  company:  provided  this  Company 
*accept  the  one,  and  adopt  and  act  [*SS1 
under  the  other,  as  contemplated  by  the  con- 
tract." 

And  also  a  letter  from  the  President  of  the 
Company,  of  February  11th,  1847,  containing  a 
further  modification  of  the  terms  as  exhibited 
in  the  following  extract: 

"In  this  crisis,  if  after  the  utmost  exertkm 
nothing  better  can  be  done,  if  it  were  prac- 
ticable to  pass  Mr.  Hunter's  substitute  with 
Fish  Creek  instead  of  Fishing  Creek,  we  would 
not  undertake  to  prevent  the  passage  of  sock 
a  law.  We  would  then  refer  the  whole  ques- 
tion to  the  stockholders;  and  I  am  authorized 
to  say,  that  everything  else  failing,  if  such  a 
law  as  is  indicated  pass,  and  the  stockholders 
adopt  it  and  act  under  it  in  the  manner  con- 
templated by  the  contract,  year  compensatkM 
shall  apply  to  that  as  to  any  other  aspeet  of 
the  case.** 

The  defendants  gave  notice  of  the  following 
grounds  of  defense,  as  those  upon  whieh  they 
mtended  to  rely: 

**!.  That  the  agreement  sought  to  be  en- 
forced by  the  plaintiff,  admitting  his  ability  to 
make  it  out  by  legal  proof  to  the  extent  of  his 
pretensions,  was  an  agreement  contrary  to  the 
policy  of  the  law,  and  whidi  cannot  be  worn- 
tained. 

2.  That,  admitting  the  said  agreement  to  be 
a  valid  one,  which  the  courts  would  enforce, 
yet  the  plaintiff  is  not  entitled  to  recover,  be- 
cause he  failed  to  accomplish  the  object  for 
which  it  was  entered  into. 

3.  That  the  law  of  Virginia,  which  was  ac- 
cepted by  the  defendants  after  it  had  been 
modified  by  the  waiver  of  the  City  of  Wheel- 
ing, as  mentioned  in  the  plaintiff's  notice,  was 
not  obtained  through  the  efforts  of  the  plain- 
tiff, but  against  his  strenuous  opposition,  and 
furnishes  him  no  ground  for  his  present  claim. 
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4.  "That  there  was  a  final  settlement  be- 
tween the  plaintiff  and  defendants,  after  the 
passage  of  the  Virginia  law  aforesaid,  which 
concludes  him  on  this  behalf." 

On  the  trial  the  plaintiff,  after  giving  in 
evidence  the  contract  as  above  stated,  produced 
▼arioos  letters  and  documents  tending  to  show 
the  measures  pursued,  and  their  result — a  par- 
ticular recapitulation  of  these  facts  is  not 
necessary,  and  would  encumber  the  case.  A 
very  brief  outline  will  suffice  to  an  imderstand- 
ing  of  the  points  to  be  considered. 

It  appears  that  the  defendants  were  desirous 
to  obtain,  from  the  Legislature  of  Virginia,  the 
grant  of  a  right  of  way  so  as  to  strike  the 
Ohio  River  as  low  down  as  possible  in  view  of  a 
connection  from  thence  towards  Cincinnati.  It 
was  the  interest  of  the  people  of  Wheeling  to 
prevent,  if  possible,  the  terminus  of  the  road  on 
the  Ohio  from  being  anywhere  else  but  at  their 
City.  In  the  winter  of  1846-7  the  antagonist 
S3 2*]  parties  came  into  'collision  again  before 
the  Legislature  of  Virginia,  at  Richmond.  In 
this  contest  the  plaintiff  acted  as  general  agent 
of  the  defendants,  under  the  contract  in  ques- 
tion. The  bills  granting  the  desired  franchise 
to  the  defendants  were  defeated  in  every  form 
proposed  by  them,  and  a  substitute,  altered  and 
amended  to  suit  the  interests  of  Wheeling,  was 
finally  passed  in  face  of  the  strenuous  opposi- 
tion of  the  defendants. 

The  plaintiff  afterwards  admitted  his  defeat, 
and  want  of  success  in  fulfilling  the  conditions 
of  his  contract.  He  at  the  same  time  demanded 
and  received  the  sum  of  $600  for  expenses  of 
agents,  etc.  But  as  Wheeling  and  defendants 
both  desired  the  extension  of  the  road  to  the 
Ohio,  they  finally  agreed  to  a  compromise, 
modifying  the  operation  of  the  Act  under  which 
the  road  has  since  been  completed. 

The  defendants  then  offered  in  evidence,  in 
support  of  their  defense,  on  the  ground  of  ille- 
gality of  the  contract,  a  letter  from  the  plain- 
tiff to  the  President  of  the  Board,  dated  17th 
November,  1846,  with  an  accompanying  docu- 
ment, in  which  plaintiff  proposes  himself  as 
agent,  and  states  his  terms;  and  the  course  he 
advises  to  be  pursued,  and  the  means  to  be  used 
to  insure  success;  and  also  a  letter  from  the 
President  in  answer  thereto,  stating  his  in- 
ability to  act  on  his  individual  responsibility, 
and  inviting  an  interview;  together,  also,  with 
a  letter  from  the  same,  dated  12th  of  December, 
in  which  he  says:  'T  am  now  prepared  to  close 
an  arrangement  with  you  on  the  basis  of  your 
communication  of  the  17th  of  November." 

The  plaintiffs  objection  to  the  admission  of 
these  documents  in  evidence,  and  the  reception 
of  them,  form  the  subject  of  the  first  bill  of  ex- 
ceptions. 

In  order  to  judge  of  the  competency  and  rel- 
evancy of  these  documents  to  the  issue  in  the 
case,  it  will  be  necessary  to  give  a  brief  state- 
ment of  some  portion  of  their  contents. 

The  letter  of  November  17th  commences  by 
referring  to  a  former  interview  and  a  promise 
to  submit  a  plan,  in  writing,  by  which  it  was 
supposed  the  much-desired  right  of  way 
through  Virginia  might  be  prociu-ed  from  the 
Legislature.  It  proposes  that  the  writer  should 
be  appointed,  as  agent  of  the  Company,  to 
manage  **the  delicate  and  important  trust."  It 
states  that,  as  the  business  required  ^'absolute 
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secrecy,"  he  could  not  safely  get  testimonials 
as  to  his  qualifications;  but  that  he  had  '^con- 
siderable experience  as  a  lobby  member"  before 
the  Legislature  of  Virginia,  and  could  allege 
"an  ostensible  reason"  for  his  presence  in  Rich- 
mond, and  his  active  interference,  without  dis- 
closing his  real  character  and  object. 

The  accompanying  document  explains  the 
cause  of  previous  failures,  and  shows  what 
remedy  or  counteracting  influence  should  be 
•employed.  It  announces  that  "log-  [*333 
rolling"  was  the  principal  measure  used  to  de- 
feat them  before.  That  it  has  grown  into  a 
system;  that  however  "skillful  and  unscrupu- 
lous" the  friends  of  defendants  may  have  been 
in  this  respect,  still  their  opponents  had  got  the 
advantage,  being  present  on  the  ground,  an^l 
''using  out-door  influence."  That  it  was  nee 
essary  to  meet  their  opponents  with  their  own 
weapons.  That  the  mass  of  the  members  of 
the  Legislature  were  "careless  and  good  na- 
tured,"  and  "engaged  in  idle  pleasures,"  capa- 
ble of  being  molded  like  wax"  by  the  "^nost 
pressing  influences."  That,  to  get  the  vote  of 
this  careless  mass,  "efficient  means"  miist  be 
adopted.  That  through  their  "kind  and  social 
dispositions"  they  may  be  approached  *nd  in- 
fluenced to  do  anything  not  positively;  wrong, 
"where  they  can  act  without  fear  of  taeir  con- 
stituents." That  to  the  accomplishment  of  suc- 
cess it  was  necessary  to  have  "an  acMve,  inter- 
'ested,  and  well-organized  influence  about  the 
house."  That  these  agents  "must  be  inspired 
with  an  earnest,  nay,  anxious  wish  for  success," 
"and  have  their  whole  reward  depending  on 
it."  Give  them  nothing  if  they  fail — endow 
them  richly  if  they  succeed."  "Stimulate  them 
to  active  partisanship  by  the  strong  lure  of 
high  profit." 

That,  in  order  to  the  "requisite  secrecy,"  the 
Company  should  know  but  one  agent,  and  he 
select  the  others;  that  the  cost  of  all  this  will 
"necessarily  be  great,"  as  the  result  can  be  ob- 
tained '*only  by  offers  of  high  contingent  com- 
pensation;" that  "high  services  cannot  be  had 
at  a  low  bid,"  and  that  he  would  not  be  willing 
to  undertake  the  business  unless  "provided  with 
a  fund  of  at  least  $50,000." 

As  the  contract  was  made  "on  the  basis  of 
this  communication,"  there  can  be  no  doubt  as 
to  its  legal  competence  as  evidence  to  show  the 
nature  and  object  of  the  agreement.  As  parts 
of  one  and  the  same  transaction,  they  may  be 
considered  as  incorporated  in  the  contract  de- 
clared on.  The  testimony  is  therefore  compe- 
tent.   Is  it  relevant? 

As  the  first  three  propositions,  contained  ujl 
the  charge  of  the  court,  have  reference  to  the 
question  of  the  relevancy  of  this  matter  to  the 
issues,  they  may  well  be  considered  together. 

They  are  as  follows: 

"1.  If  at  the  time  the  special  contract  was 
made,  upon  which  this  suit  is  brought,  it  was 
understood  between  the  parties  that  the  serv- 
ices  of  the  plaintiff  were  to  be  of  the  character 
and  description  set  forth  in  his  letter  to  the 
President  of  the  Railroad  Company,  dated  No- 
vember 17th,  1846,  and  the  paper  therein  in- 
closed, and  that,  in  consideration  of  the  con- 
tingent compensation  mentioned  in  the  con- 
tract, he  was  to  use  the  means  and  influences 
proposed  in  his  letter  and  the  accompanying 
paper,  •for  the  purpose  of  obtaining  the  ['334 
61  961 


334 


SUFBEHK  GOUBT  OF  THE  UNITED  STATES. 


186^ 


passage  of  the  law  mentioned  in  the  agreement, 
the  contract  is  against  the  policy  of  the  law, 
and  no  action  can  be  maintained. 

2.  "If  there  was  no  agreement  between  the 
parties  that  the  services  of  the  plaintiff  should 
be  of  the  character  and  description  mentioned 
in  his  letter  and  communication  referred  to  in 
the  preceding  instruction,  yet  the  contract  is 
against  the  policy  of  the  law,  and  void,  if,  at 
the  time  it  was  made,  the  parties  agreed  to  con- 
ceal from  the  members  of  the  Legislature  of 
Virginia  the  fact  that  the  plaintiff  was  em- 
ployed by  the  defendant,  as  its  agent,  to  ad- 
vocate the  passage  of  the  law  it  desired  to  ob- 
tain, and  was  to  receive  a  compensation,  in 
money,  for  his  services,  in  case  the  law  was 
passed  by  the  Legislature  at  the  session  re- 
ferred to  in  the  agreement." 

3.  "And  if  there  was  no  actual  agreement  to 
practice  such  concealment,  yet  he  is  not  en- 
titled to  recover  if  he  did  conceal  from  the 
members  of  the  Legislature,  when  advocating 
the  passage  of  the  law,  that  he  was  acting  as 
agent  for  the  defendant,  and  was  to  receive 
a  compensation,  in  money,  in  case  the  law 
passed.*' 

It  is  an  undoubted  principle  of  the  common 
law,  that  it  will  not  lend  its  aid  to  enforce  a 
contract  to  do  an  act  that  is  illegal;  or  which  is 
inconsistent  with  sound  morals  or  public  pol- 
icy; or  which  tends  to  corrupt  or  contaminate,, 
by  improper  influences,  the  integrity  of  our 
social  or  political  institutions.  Hence  all  con- 
tracts to  evade  the  revenue  laws  are  void.  Per- 
sons entering  into  the  marriage  relation  should 
be  free  from  extraneous  or  deceptive  influences ; 
hence  the  law  avoids  all  contracts  to  pay  money 
for  procuring  a  marriage.  It  is  the  mterest  of 
the  State  that  all  places  of  public  trust  should 
be  filled  by  men  of  capacity  and  integrity,  and 
that  the  appointing  power  should  be  shielded 
from  influences  which  may  prevent  the  best 
selection;  hence  the  law  annuls  every  contract 
for  procuring  the  appointment  or  election  of 
any  person  to  an  office.  The  pardoning  power, 
committed  to  the  executive,  should  be  exer- 
cised as  free  from  any  improper  bias  or  in- 
fluence as  the  trial  of  the  convict  before  the 
court;  consequently  the  law  will  not  enforce 
a  contract  to  pay  money  for  soliciting  peti- 
tions or  using  influence  to  obtain  a  pardon. 
Legislators  should  act  from  high  considerations 
of  public  duty.  Public  policy  and  sound  moral- 
ity do  therefore  imperatively  require  that 
courts  should  put  the  stamp  of  their  disappro- 
bation on  every  act,  and  pronounce  void  every 
contract  the  ultimate  or  probable  tendency  of 
which  would  be  to  sully  the  purity  or  mislead 
the  judgments  of  those  to  whom  the  high  trust 
of  legislation  is  conflded. 

All  persons  whose  interests  may  in  any  way 
885*]  be  affected  by  •any  public  or  private 
act  of  the  Legislature,  have  an  undoubted  right 
to  urge  their  claims  and  arguments,  either  in 
person  or  by  counsel  professing  to  act  for  them, 
before  legislative  committees,  as  well  as  in 
courts  of  justice.  But  where  persons  act  as 
counsel  or  agents,  or  in  any  representative  ca- 
pacity, it  is  due  to  those  before  whom  they 
plead  or  solicit,  that  they  should  honestly  ap- 
pear in  their  true  characters,  so  that  their  argu- 
ments and  representations,  open  and  candidly 
made,  may  receive  their  just  weight  and  con- 
sideration. A  hired  advocate  or  agent,  assum- 
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ing  to  act  in  a  different  character,  is  practicing 
deceit  on  the  Legislature.  Advice  or  informa- 
tion flowing  from  the  unbiased  judgment  of 
disinterested  persons,  will  naturally  be  received 
with  more  confidence  and  less  scrupulously  ex- 
amined than  where  the  recommendations  mre 
known  to  be  the  result  of  pecuniary  interest, 
or  the  arguments  prompted  and  pressed  by 
hope  of  a  large  contingent  reward,  and  tlie 
agent  "stimulated  to  active  partisanship  by  the 
strong  lure  of  high  profit."  Any  attempts  to 
deceive  persons  intrusted  with  the  high  fane- 
tions  of  legislation,  by  secret  combinations,  or 
to  create  or  bring  into  operation  undue  influ- 
ences of  any  kind,  have  all  the  injurious  effeels 
of  a  direct  fraud  on  the  public. 

Legislators  should  act  with  a  single  eye  to 
the  true  interest  of  the  whole  people,  and 
courts  of  justice  can  give  no  countenance  to  the 
use  of  means  which  may  subject  them  to  be 
misled  by  the  pertinacious  importunity  and  in- 
direct influences  of  interested  and  unscmpolons 
agents  or  solicitors. 

Influences  secretly  urged  under  false  and 
covert  pretenses  must  necessarily  operate  dele- 
teriously  on  legislative  action,  whether  it  bt 
employed  to  obtain  the  passage  of  private  or 
public  acts.  Bribes,  in  the  shape  of  hisfa  ctm- 
tingent  compensation,  must  necessarily  lead  to 
the  use  of  improper  means  and  the  exercise  of 
undue  influence.  Their  necessary  consequence 
is  the  demoralization  of  the  agent  who  cov- 
enants for  them;  he  is  soon  brought  to  belierv 
that  any  means  which  will  produce  so  beneficial 
a  result  to  himself  are  "proper  means  ;'^ 
that  a  share  of  these  profits  may  have  the 

effect  of  quickening  tne  perceptions  and  m 

ing  the  zeal  of  influential  or  "careless"  mem 
hers  in  favor  of  his  bilL  The  use  of  such 
means  and  such  agents  will  have  the  effect  to 
sub  ect  the  state  governments  to  the  combined 
capital  of  wealthy  corporations,  and  produce 
universal  corruption,  commencing  with  the 
representative  and  ending  with  the  elector. 
Speculators  in  legislation,  public  and  private, 
a  compact  corps  of  venal  solicitors,  vending 
their  secret  influences,  will  infest  the  capital 
of  the  Union  and  of  every  State,  till  corrap 
tion  shall  become  the  normal  condition  of  the 
body  politic,  and  it  will  be  said  of  us  as  of 
Rome — "omne  Romae  venale." 

•That  the  consequences  we  deprecate  [*SS9 
are  not  merely  visionary,  the  Act  of  Cbngress 
of  1863,  ch.  81,  "to  prevent  frauds  upon  the 
Treasury  of  the  United  States,"  may  be  cited 
as  legitimate  evidence.  This  Act  annuls  all 
champertous  contracts  with  agents  of  private 
claims. 

2d.  It  forbids  all  ofllcers  of  the  United 
States  to  be  en^ged  as  agents  or  attorneys  for 
prosecuting  claims  or  from  receiving  any  gra- 
tuity or  interest  in  them  in  consideration  of 
having  aided  or  assisted  in  the  prosecution  of 
them,  under  penalty  of  fine  and  imprisoiuneBt 
in  the  penitentiary. 

3d.  It  forbids  members  of  Congress,  under  m 
like  penalty,  from  acting  as  agents  for  any 
claim  in  consideration  of  pay  or  compensatiem, 
or  from  accepting  any  gratuity  for  the  san»e. 

4th.  It  subjects  any  person  who  shall   at- 
tempt to  bribe  a  member  of  Congress  to  ppa 
ishment  in  the  penitentiary,  and  the  party  ae- 
cepting  the  bribe  to  the  forfeiture  of  his  ome«. 

If  severity  of  legislation  be  any  evidence  of 
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the  practice  of  the  oiTenses  prohibited,  it  must 
be  the  duty  of  courts  to  take  a  firm  stand,  and 
discountenance,  as  against  the  policy  of  the 
law,  any  and  every  contract  which  may  tend 
to  introduce  the  offenses  prohibited. 

Nor  are  these  principles  now  advanced  for 
the  first  time.  Whenever  similar  cases  have 
been  brought  to  the  notice  of  courts  they  have 
received  the  same  decision. 

Without  examining  them  particularly,  we 
would  refer  to  the  cases  of  Fuller  v.  Dame,  18 
Pick.  470;  Hatzfield  v.  Gulden,  7  Watts,  152; 
Clippinger  v.  Hepbaugh,  6  W.  &  S.  316;  Wood 
T.  McCan,  6  Dana,  366;  and  Hunt  v.  Test,  8 
Ala.  719;  The  Commonwealth  v.  Callaghan,  2 
V.  Cas.  460. 

The  sum  of  these  cases  is,  1st.  That  all  con- 
tracts for  a  contingent  compensation  for  ob- 
taining legislation,  or  to  use  personal  or  any 
secret  or  sinister  influence  on  legislators,  is  void 
by  the  policy  of  the  law. 

2d.  Secrecy,  as  to  the  character  under  which 
the  agent  or  solicitor  acts,  tends  to  deception, 
and  is  immoral  and  fraudulent;  and  where  the 
agent  contracts  to  use  secret  influences,  or  vol- 
untarily, without  contract  with  his  principal, 
uses  such  means,  he  cannot  have  the  assistance 
of  a  court  to  recover  compensation. 

3d.  That  what,  in  the  technical  vocabulary 
of  politicians  is  termed  'log-rolling,'*  is  a  mis- 
demeanor at  common  law,  punishable  by  in- 
dictment. 

It  follows,  as  a  consequence,  that  the  docu- 
ments given  in  evidence  under  the  first  bill  of 
exceptions  were  relevant  to  the  issue;  and  that 
the  court  below  very  properly  gave  the  instruc- 
tions under  consideration. 
831*]  'We  now  come  to  the  last  three  ex- 
ceptions to  the  instructions  of  the  court,  which 
were  as  follows: 

"4.  But  if  the  contract  was  made  upon  a 
valid  and  legal  consideration,  the  contingency 
has  not  happened  upon  which  the  sum  of  $50,- 
000  was  to  be  paid  to  the  plaintiff — ^the  law 
passed  by  the  Legislature  of  Virginia  being  dif- 
ferent, in  material  respects,  from  the  one  pro- 
posed to  be  obtained  by  the  defendant  by  the 
agreement  of  February  11th,  1847;  and  the 
passage  of  which,  by  the  terms  of  that  con- 
tract, was  made  a  condition  precedent  to  the 
payment  of  the  money. 

5.  The  subsequent  acceptance  of  the  law  as 
passed,  under  the  agreement  with  the  City  of 
Wheeling,  stated  in  the  evidence,  was  not  a 
waiver  of  the  condition,  and  does  not  entitle 
the  plaintiff  to  recover  in  an  action  on  the 
special  contract. 

6.  There  is  no  evidence  that  the  plaintiff  ren- 
dered any  services,  or  was  employed  to  render 
any,  under  any  contract,  express  or  implied, 
except  the  special  contract  stated  in  his  dec- 
laration; and  as  no  money  is  due  to  him,  under 
that  contract,  he  cannot  recover  upon  the  count 
of  quantum  meruit." 

We  do  not  think  it  necessary,  in  order  to  jus- 
tify these  instructions  of  the  court  below,  or  to 
Tindicate  our  affirmance  of  them,  to  enter  into 
a  long  and  perplexed  history  of  the  various 
schemes  of  legislative  action,  and  their  results, 
as  exhibited  by  the  testimony  in  the  case.  It 
would  require  a  map  of  the  country,  and  tedi- 
ous and  prolix  explanations.  Suffice  it  to  say, 
that  after  a  careful  examination  of  the  admit- 
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ted  facts  of  the  case,  we  are  fully  satisfied  of 
the  correctness  of  the  instructions. 

1.  Because  the  plaintiff,  by  his  own  showing, 
had  not  performed  the  conditions  which  enti- 
tled him  to  demand  this  stipulated  compensa- 
tion. 

2.  The  Act  of  Assembly  which  was  passed, 
and  afterwards  used  by  defendant  for  want  of 
better,  was  obtained  by  the  opponents  of  de- 
fendants, and  in  spite  of  the  opposition  of 
plaintiff;  and  the  fact  that  the  Company  were 
compelled  to  accept  the  Act  under  modifica- 
tions, by  compromise  with  their  opponents, 
would  not  entitle  plaintiff  to  his  stipulated  re- 
ward. 

3.  By  the  stipulations  of  his  contract  he  is 
estopped  from  claiming  under  a  quantum 
meruit,  as  his  whole  compensation  depended  o^ 
success  in  obtaining  certain  specified  legisla- 
tion, which  he  acknowledged  he  had  failed  to 
achieve. 

The  judgment  of  the  Circuit  Court  is  there- 
fore affirmed,  with  costs. 

Messrs.  Justices  Catron,  Daniel,  and  Camp- 
bell, dissented. 

Mr.  Justice  Catron  said  that  he  concurred 
with  his  brother,  'Mr.  Justice  Camp-  [*838 
bell,  in  the  opinion  which  he  was  about  to  pro- 
nounce, and  had  authorized  him  so  to  state. 
But  inasmuch  as  reference  had  been  made  in 
the  opinion  of  the  court,  which  had  just  been 
delivered,  to  an  opinion  which  he  himself  had 
given  in  the  case  of  Bundle  v.  The  Delaware 
and  Baritan  Canal  Company,  14  How.  80,  he 
felt  it  to  be  a  duty  to  himself  to  remark,  that 
he  had  at  all  times  denied  that  a  corporation 
is  a  citizen  within  the  sense  of  the  Constitu- 
tion, and  so  he  had  declared  in  the  opinion  just 
referred  to.  He  had  there  stated  the  necessity 
of  the  existence  of  jurisdiction  in  the  federal 
coiirts  as  against  corporations,  but  held  that 
citizenship  of  the  president  and  directors  must 
be  averred  to  be  of  a  different  state  from  the 
other  party  to  the  suit;  without  which  aver- 
ment this  court  could  not  proceed,  according 
to  the  settled  practice  of  fifty  years  standing. 
Letson*s  case  (which  is  the  foundation  of  the 
new  doctrine)  contained  the  necessary  aver- 
ment within  the  settled  practice,  and  conse- 
quently it  was  not  necessary  to  give  a  sepa- 
rate opinion  in  that  case. 

He  remarked,  further  that  according  to  the 
assumption  that  a  corporation  was  a  citizen  of 
the  state  where  it  was  incorporated,  a  company 
having  a  charter  for  a  railroad  in  two  states 
(and  there  were  many  such)  might  sue  citizens 
of  the  state  and  place  where  the  president  and 
directors  resided,  averring  that  the  company 
was  a  citizen  of  the  other  state,  and  tice  versa. 
In  such  case  the  corporation  could  sue  in  every 
federal  court  in  the  Union. 

Mr.  Justice  Daniel: 

From  the  opinion  just  delivered  I  must  de- 
clare my  dissent.  In  the  settlement  of  the 
discreditable  controversy  between  the  parties 
to  this  cause,  I  take  no  part.  If  I  did,  I  should 
probably  say  that  it  is  a  case  without  merits, 
either  in  the  plaintiff  or  in  the  defendants,  and 
that  in  such  a  case  they  should  be  dismissed  by 
coiurts  of  justice  to  settle  their  dispute  by  some 
standard  which  is  cognate  to  the  transaction  in 
which  they  have  been  engaged. 
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Mj  participation  in  this  case  has  reference  to 
a  far  different  and  more  important  ingredient 
involved  in  the  opinion  just  announced,  name- 
ly: the  power  of  this  court  to  adjudicate  this 
cause  consistently  with  a  just  obedience  to 
that  authority  from  which,  and  from  which 
alone,  their  being  and  their  every  power  are 
derived. 

Having  in  former  instances,  and  particularly 
in  the  case  of  Rundle  v.  The  Delaware  and 
Raritan  Canal  CJompany,  endeavored  to  expose 
the  utter  want  of  jurisdiction  in  the  courts  of 
the  United  States  over  causes  in  which  corpo- 
339*]  rations  shall  be  parties  *either  as 
plaintiffs  or  defendants,  I  hold  it  to  be  un- 
necessary in  this  place  to  repeat  or  enlarge  up- 
on the  positions  maintained  in  the  case  above 
mentioned,  as  they  are  presented  in  14  How. 
95.  Indeed,  from  any  real  necessity  for  enfor- 
cing the  general  fundamental  proposition  con- 
tended for  by  me  in  the  case  of  Rundle  v.  The 
Delaware  and  Raritan  Canal  Company,  name- 
ly: that  under  the  second  section  of  the  third 
article  of  the  Constitution,  citizens  only,  that 
is  to  say  men,  material,  social,  moral,  sentient 
beings,  must  be  parties,  in  order  to  give  juris- 
diction to  the  federal  courts.  I  am  wholly  re- 
lieved by  the  virtual,  obvious,  and  inevitable 
concessions,  comprised  in  the  attempt  now  es- 
sayed, to  carry  the  provision  of  the  Constitu- 
tion beyond  either  its  philological,  technical, 
political  or  vulgar  acceptation.  For  in  no  one 
step  in  the  progress  of  this  attempt,  is  it  de- 
nied that  a  corporation  is  not  and  cannot  be  a 
citizen,  nor  that  a  citizen  does  not  mean  a 
corporation,  nor  that  the  assertion  of  a  power 
by  an  individual  outside  of  the  corporation,  and 
interfering  with  and  controlling  its  organiza- 
tion and  functions  (whatever  might  be  the 
degree  of  interest  owned  by  that  individual  in 
the  corporation),  would  be  incompatible  with 
the  existence  of  the  corporate  oody  itself. 
Nothing  of  this  kind  is  attempted.  But  an 
effort  is  made  to  escape  from  the  effect  of  these 
concessions,  by  assumptions  which  leave  them 
in  all  their  force,  and  show  that  such  conces- 
sions and  assumptions  cannot  exist  in  harmony 
with  each  other. 

Thus  it  has  been  insisted  that  a  corporation, 
created  by  a  state,  can  have  no  being  or  facul- 
ties beyond  the  limits  of  that  state;  and  if  its 
president  and  officers  reside  within  that  state, 
such  a  conjuncture  will  meet  and  satisfy  the 
predicament  laid  down  by  the  Constitution. 

The  want  of  integrity,  in  this  argument,  is 
exposed  by  the  following  questions: 

1.  Does  the  restriction  of  the  corporate  body 
within  particular  geographical  limits,  or  the 
residence  of  its  officers  within  those  limits, 
render  it  less  a  corporation,  or  alter  its  nature 
and  legal  character  in  any  degree? 

2.  Does  the  restriction  of  the  corporate  fac- 
ulties within  given  bounds  necessarily,  or  by 
any  reasonable  presumption,  imply  that  the  in- 
terest of  its  stockholders,  either  in  its  prop- 
erty or  its  acts,  is  confined  to  the  same  limits  T 
If  it  does,  then  a  change  of  residence  by  of- 
ficers, agents  or  stockholders,  or  a  transfer  of 
a  portion  of  the  interests  of  the  latter,  would 
destroy  the  qualification  of  citizenship  de- 
pending upon  locality.  If  it  would  not  have 
this  effect,  then  this  anomalous  citizen  may 
possess  the  rights  of  both  plaintiff  and  defend- 
ant ;  nay,  by  a  sort  of  plural  being  or  ubiquity, 
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may  be  a  citizen  of  every  State  in  the  UnioBy 
*may  even  be  a  state  and  a  citizen  of  [*S40 
the  same  state  at  the  same  time 

Again  it  has  been  said,  that  the  ConstitntioB 
has  reference  merely  to  the  interests  of  those 
who  may  have  access  to  the  federal  courts ;  and 
that  provided  those  interests  can  be  traced,  or 
presumed  to  have  existence  in  persrona  residing 
in  different  states,  it  cannot  be  required  that 
those  by  whom  such  interests  are  legally  held 
and  controlled,  or  represented,  should  be  al- 
leged or  proved  to  be  citizens,  or  should  appear 
in  that  character  as  parties  upon  the  record. 
In  reply  to  this  proposition  it  may  be  asked, 
upon  what  principle  anyone  can  be  admitted 
into  a  court  of  justice  apart  from  the  interest 
he  may  possess  in  the  matter  in  controversy; 
and  whether  it  is  not  that  interest  alone  and 
the  position  he  holds  in  relation  thereto,  which 
can  give  him  access  to  any  court?  But,  again; 
the  language  of  the  Constitution  refers  ex- 
pressly and  conclusively  to  the  civil  or  political 
character  of  the  party  litigant,  and  constitutes 
that  character  the  test  of  his  capacity  to  sue  or 
be  sued  in  the  courts  of  the  United  States. 

In  strict  accordance  with  this  doctrine  has 
been  the  interpretation  of  the  ConstitutiiMi 
from  the  early,  and  what  may  in  some  sense  b« 
called  the  cotemporaneous  interpretation  of 
that  instrument,  an  interpretation  handed 
down  in  an  unbroken  series  of  decisions,  untfl 
crossed  and  disturbed  by  the  anomalous  ruling 
in  the  case  of  Letson  v.  The  Louisville  Railroad 
Company. 

Beginning  with  the  case  of  Bingham  t. 
Cabot,  in  the  3d  of  Dallas,  382,  and  numinc 
through  the  cases  of  Turner  t.  The  Bank  c2 
North  America,  4  Dall.  8;  Turner's  Adm'r  £■- 
rille,  lb.  7;  Mossman  v.  Higginson,  lb.  12; 
Abercrombie  v.  Dupuis,  1  Cranch,  343;  Wood  T. 
Wagnon,  2  lb.  1;  Capron  v.  Van  Noorden,  2 
lb.  126;  Strawbridge  v.  Curtis,  3  lb.  267;  The 
Bank  of  the  Unit^  States  v.  Deveaux,  5  lb. 
61;  Hodgson  v.  Bowerbank,  6  lb.  303;  The  Cor- 
poration of  New  Orleans  v.  Winter,  1  Wheat, 
91;  Sullivan  v.  The  Fulton  Steamboat  Com- 
pany, 6  -Wheat.  450,  the  doctrine  is  ruled  and 
reiterated,  that  in  order  to  maintain  an  acUoa 
in  the  courts  of  the  United  States,  under  Um 
clause  in  question,  not  only  must  the  parties 
be  citizens  of  different  states,  but  that  this 
character  must  be  averred  explicitly,  and  must 
appear  upon  the  record,  and  cannot  be  inferred 
from  residence  or  locality,  however  expressly 
stated,  and  that  the  failure  to  make  the  re- 
quired averment  will  be  fatal  to  the  jurisdic* 
tion  of  a  federal  court,  either  original  or  ap- 
pellate; and  is  not  cured  by  the  want  of  a 
plea  or  of  a  formal  exception  in  any  otbsr 
form.  But  the  decisions  have  not  stopped  at 
this  point;  they  have  ruled  that  to  come  with- 
in the  meaning  of  the  Constitution,  the  cause 
of  action  *must  have  existed  ab  origine  [*S41 
between  citizens  of  different  states,  and  that 
the  article  in  question  cannot  be  evaded  by  a 
transfer  of  rights  which,  by  their  primitive  aad 
intrinsic  character,  were  not  cognizable  ia  Uw 
courts  of  the  United  States  as  between  citi- 
zens of  different  states.  (See  Turner  v.  Tha 
Bank  of  North  America,  already  cited,  and  tha 
eases  of  Montalet  v.  Murray,  4  Cranch,  46; 
and  Gibson  v.  Chew,  16  Pet.  315.  It  is  remark- 
able to  perceive  how  perfectly  the  ease  of 
Turner  v.  The  Bank  of  North  America  covers 
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that  now  under  consideration,  and  how  strong- 
ly and  emphatically  it  rebukes  the  effort  to 
claim  by  mdirect  and  violent  construction, 
powers  for  the  federal  courts  which  not  only 
have  never  been  delegated  to  them,  nor  im- 
plied by  the  silence  of  the  Constitution,  but 
still  more  powers  assumed  in  defiance  of  its  ex- 
press inhibition.  In  the  case  last  mentioned, 
the  plaintiffs  were  well  described  as  citizens  of 
Pennsylvania,  suing  Turner  and  others,  who 
were  properly  described  as  citizens  of  North 
Carolina,  upon  a  promissory  note  made  by  the 
defendants,  and  payable  to  Biddle  &  Company, 
and  which,  by  assignment,  became  the  proper- 
ty of  the  plaintiffs.  Biddle  &  Co.  were  not 
otherwise  described  than  as  ''using  trade  and 
partnership"  at  Philadelphia  or  North  Caro- 
lina. Upon  an  exception  upon  argument,  taken 
for  the  first  time  in  this  court,  Ellsworth,  Chief 
Justice,  pronounced  its  decision  in  these  words: 
"A  circiut  court  is  one  of  limited  jurisdiction, 
and  has  cognizance  not  of  causes  generally, 
but  only  of  a  few  specially  circumstanced; 
amounting  to  a  small  proportion  of  the  cases 
which  an  unlimited  jurisdiction  would  embrace. 
And  the  fair  presumption  is  (not  as  with  re- 
gard to  a  court  of  general  jurisdiction,  that  a 
cause  is  within  its  jurisdiction  unless  the  con- 
trary appears,  but  rather),  that  a  cause  is 
without  its  jurisdiction  till  the  contrary  ap- 
pears. 

This  renders  it  necessary,  inasmuch  as  the 
proceedings  of  no  court  can  be  valid  farther 
than  its  jurisdiction  appears  or  can  be  pre- 
sumed, to  set  forth  upon  the  record  of  a  cir- 
cuit court,  the  facts  or  circumstances  which 
give  it  jurisdiction,  either  expressly,  or  in  such 
manner  as  to  render  them  certain  by  legal  in- 
tendment. Amongst  those  circumstances  it  is 
necessary,  where  the  defendant  appears  to  be  a 
citizen  of  one  state,  to  show  that  the  plaintiff 
is  a  citizen  of  some  other  state,  or  an  alien; 
<Mr  if ,  as  in  the  present  case,  the  suit  be  upon 
a  promissory  note  by  an  assignee,  to  show  that 
the  original  promisee  is  so,  for  by  a  special 
provision  of  the  statute  it  is  his  description 
as  well  as  that  of  the  assignee,  which  effectu- 
ates the  jurisdiction;  but  here  the  description 
given  of  the  promisee  only  is,  that  he  used  to 
trade  at  Philadelphia  or  North  Carolina;  which, 
taking  either  place  for  that  where  he  used  to 
S42*]  trade,  contains  no  averment  that  *he 
was  a  citizen  of  a  state  other  than  that  of 
North  Carolina,  or  an  alien,  nor  anything  which 
by  legal  intendment  can  amount  to  such  an 
averment."  Let  it  be  remembered,  that  the 
statute  alluded  to  by  Chief  Justice  Ellsworth 
is  nothing  more  nor  less  than  an  assertion  in 
terms  of  the  second  section  of  the  third  article 
of  the  Constitution;  and  it  may  then  be  asked, 
what  becomes  of  this  awkward  attempt  to 
force  upon  both  the  Constitution  and  statute 
a  construction  which  the  just  meaning  of  both 
absolutely  repels?  Everyone  must  be  sensible 
that  the  seat  of  a  man's  business,  of  his  daily 
porsaits  and  occupations,  must  probably,  if 
not  necessarily,  be  the  place  of  his  residence; 
yet  here  we  find  it  expressly  ruled,  that  such 
a  commorancy  by  no  just  legal  intendment  any 
more  than  by  express  language,  constitutes  him 
a  citizen  of  that  community  or  state  in  which 
be  may  happen  to  be  then  residing  or  transact- 
ing his  business.  Moreover,  it  is  familiar  to 
evory  lawyer  or  other  person  conversant  with 
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history,  that  during  the  periods  of  greatest 
jealousy  and  strictness  of  the  English  polity, 
aliens  were  permitted,  for  the  convenience  and 
advancement  of  commerce,  to  reside  within  the 
realm  and  to  rent  and  occupy  real  proprt^; 
but  it  never  was  pretended  that  such  permis- 
sion or  residence  clothed  them  with  the  charac- 
ter or  with  a  single  right  pertaining  to  a 
British  subject. 

Nor  has  the  doctrine  ruled  by  the  cases  just 
cited  been  applied  to  proceedings  at  law  alone, 
in  which  a  peculiar  strictness  or  an  adherence 
to  what  may  seen  to  partake  of  form,  is  ad- 
hered to.  The  overruling  authority  of  the  Con- 
stitution has  beoi  regarded  by  this  court  as 
equally  extending  itself  to  equitable  as  to  legal 
rights  and  proceedings  in  the  courts  of  the 
United  States.  Thus  in  the  case  of  Course  v. 
Stead,  in  4  Dall.  22.  That  was  a  suit  in  equity 
in  the  Circuit  Court  of  the  United  States  for 
the  District  of  Georgia,  in  which  it  was  deemed 
necessary  to  make  a  new  party  by  a  supple- 
mental bill.  This  last  bill  recited  the  original 
bill,  and  all  the  orders  which  had  been  made 
in  the  cause,  but  omitted  to  allege  the  citizen- 
ship of  the  newly  made  defendant.  In  thia 
case,  when  brought  here  by  appeal  from  the 
court  below,  this  court  say,  in  reference  to  the 
omission  to  aver  the  citizenship  of  the  new 
party,  ''it  is  unnecessary  to  form  or  to  deliver 
any  opinion  upon  the  merits  of  this  cause;  let 
the  decree  of  the  Circuit  Court  be  reversed." 
The  case  of  Jackson  v.  Ashton,  in  8  Pet.  148, 
is  still  more  in  point.  This  also  was  a  suit  in 
equity.  The  caption  of  the  bill  was  in  these 
words:  "Thomas  Jackson  and  others,  citizens 
of  the  State  of  Virginia,  v.  The  Rev.  William 
E.  Ashton,  a  citizen  of  Pennsylvania."  What 
said  this  court  by  its  organ,  Marshall,  Chief 
Justice,  upon  this  state  of  the  case?  "The 
title  or  caption  *of  the  bill  is  no  part  of  [*848 
the  bill,  and  does  not  remove  the  objection  of 
the  defects  in  the  pleadings.  The  bill  and  pro- 
ceedings should  state  the  citizenship  of  the 
parties  to  give  the  court  jurisdiction."  In 
these  last  decisions  must  be  perceived  the  most 
emphatic  refutation  of  this  newly  assumed 
version  of  the  Constitution,  which  affirms  that, 
although  by  the  language  of  that  instrument 
citizenship  and  neither  residence  nor  property, 
but  citizenship,  the  civil  and  political  relation 
or  status  independently  of  either,  is  explicitly 
demanded,  yet  this  requisition  is  fully  satisfied 
by  the  presumption  of  a  beneficiary  interest  in 
property  apart  either  from  possession  or  right 
of  possession  or  from  any  legal  estate  or  title 
that  makes  the  interest  thus  inferred  equivalent 
with  citizenship  of  the  person  to  whom  inter- 
est is  thus  strangely  imputed.  Perhaps  the 
most  singular  circumstance  attending  the  in- 
terpolation of  this  new  doctrine  is  the  effort 
made  to  sustain  it  upon  the  rule  stare  decisis. 
After  the  numerous  and  direct  authorities  be- 
fore cited,  showing  the  inapplicability  to  this 
case  of  this  rule,  it  would  have  been  thought 
a  priori  that  the  very  last  aid  to  be  invoked  in 
its  support,  would  be  the  maxim  stare  decisis. 
For  this  new  class  of  citizen  corporations,  in- 
congruous as  it  must  appear  to  every  legal 
definition  or  conception,  is  not  less  incongruous 
nor  less  novel  to  the  relation  claimed  for  it, 
or  rather  for  its  total  want  of  relation  to  the 
settled  adjudications  of  this  court.  It  is  strict- 
ly a  new  creation,  an  alien  and  an  intruder, 
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and  is  at  war  with  almost  all  that  has  gone 
before  it;  and  can  trace  its  being  no  farther 
back  than  the  case  of  Letson  v.  The  Louisville 
Railroad  Company. 

The  principle  stare  decisis,  adopted  by  the 
courts  in  order  to  give  stability  to  private 
rights,  and  to  prevent  the  mischiefs  incident 
to  mutations  for  light  and  insufficient  causes, 
is  doubtless  a  wholesome  rule  of  decision  when 
derived  from  legitimate  and  competent  author- 
ity, and  when  limited  to  the  necessity  which 
shall  have  demanded  its  application;  but,  like 
every  other  rule,  must  be  fruitful  of  ill  when 
it  shall  be  wrested  to  the  suppression  of  rea- 
son or  duty,  or  to  the  arbitrary  maintenance 
of  injustice,  of  palpable  error,  or  of  absurdity. 
Such  an  application  of  this  rule  must  be  nec- 
essarily to  rivet  upon  justice,  upon  social  im- 
provement and  happiness,  the  fetters  of  igno- 
rance, of  wrong  and  usurpation.  It  is  a  rule 
which,  whenever  applied,  should  be  derived 
from  a  sound  discretion,  a  discretion  having  its 
origin  in  the  regular  and  legitimate  powers  of 
those  who  asseH  it.  It  can  never  be  appealed 
to  in  derogation  or  for  the  destruction  of  the 
supreme  authority,  of  that  authority  which 
created  and  which  holds  in  subordination  the 
agents  whose  functions  it  has  defined,  and 
bounded  by  clear  and  plainly  marked  limits. 
344*]  *  Whenever  the  Constitution  commands, 
discretion  terminates.  Considerations  of  pol- 
icy or  convenience,  if  ever  appealed  to,  I  had 
almost  said  if  ever  imagined  m  derogation  of 
its  mandate,  become  an  offense.  Beyond  the 
Constitution  or  the  powers  it  invests,  every  act 
must  be  a  violation  of  duty,  as  usurpation. 

There  cannot  be  a  more  striking  example 
than  is  instanced  by  the  case  before  us,  of  the 
mischiefs  that  must  follow  from  disregarding 
the  language,  the  plain  words,  or  what  may  be 
termed  the  body,  the  corpus  of  the  Constitu- 
tion, to  ramble  in  pursuit  of  some  ignis  fatuus 
of  construction  or  implication,  call^  its  spirit 
or  its  intention — a  spirit  not  unfrequently 
about  as  veracious,  and  as  closely  connected 
with  the  Constitution,  as  are  the  spirits  of 
the  dead  with  the  revolving  tables  and  chairs 
which,  by  a  fashionable  metempsychosis  of  the 
day,  they  are  said  to  animate. 

The  second  section  of  the  third  article  of  the 
Constitution  prescribes  citizenship  as  an  indis- 
pensable requisite  for  obtaining  admission  to 
the  courts  of  the  United  States — ^prescribes  it 
in  language  too  plain  for  misapprehension. 
This  court,  in  the  case  of  Deveaux  v.  The  Bank 
of  the  United  States,  yielded  obedience,  pro- 
fessedly at  any  rate,  to  the  constitutional  man- 
date: for  they  asserted  the  indispensable  requi- 
site of  citizenship;  but  in  an  unhappy  attempt 
to  reconcile  that  obedience  with  an  unwarrant- 
ed claim  to  power,  they  utterly  demolished  the 
legal  rights,  nay,  the  very  existence  of  one  of 
the  parties  to  the  controversy,  thereby  taking 
from  that  party  all  standing  or  capacity  to  ap- 
pear in  any  coiu^.  This  was  ignis  fatuus,  No. 
1.  This  was  succeeded  by  the  case  of  Letson  v. 
The  Cincinnati  and  Louisville  Railroad  Com- 
pany, in  which,  by  a  species  of  judicial  resur- 
rection, this  party  (the  corporation)  was 
deterr6,  raised  up  again,  but  was  not  restored 
to  the  full  possession  of  life  and  vigor,  or  to 
the  use  of  all  his  members  and  faculties,  nor 
even  allowed  the  privilege  of  his  original  name; 
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but  semi-animate,  and  in  virtue  of  some  rita  of 
judicial  baptism,  ''though  curtailed  of  his  nat- 
ural dimensions,"  he  is  rendered  equal  to  a  re- 
lease from  the  thraldom  of  constitutional  re- 
striction, and  made  competent  at  any  rate  to 
the  power  of  commanding  the  action  of  the 
federal  courts.  This  is  ignis  fatuus,  No.  2. 
Next  in  order  is  the  case  of  Marshall  v.  The 
Baltimore  and  Ohio  Railroad  Company.  This 
is  indeed  the  chef  d'suvre  amongst  the  experi- 
ments to  command  the  action  of  the  spirit  in 
defiance  of  the  body  of  the  Constitution. 

It  is  compelled,  from  the  negation  of  that 
instrument,  by  some  necromantic  influence, 
potent  as  that  by  which,  as  we  read,  the  re- 
sisting Pythia  was  constrained  to  yield  her 
vaticinations  of  an  occult  futurity.  For  in  this 
case  is  manifested  the  most  entire  *dis^  [*34ft 
regard  of  any  and  every  qualification,  political, 
civil  or  local.  This  Company  is  not  described 
as  a  citicen  or  resident  of  any  state;  nor  as 
having  for  its  members  the  citizens  of  any 
state;  nor  as  a  quasi  citizen;  nor  as  having 
any  of  the  rights  of  a  citizen;  nor  as  residing 
or  being  located  in  any  state,  or  in  any  other 
place.  No  intimation  of  its  "whereabout"  it 
alluded  to.  It  is  said  to  have  been  incorporated 
by  the  State  of  Maryland;  but  whether  the 
State  of  Maryland  had  authority  to  fix  its  lo- 
cality or  ever  directed  that  locality,  and 
whether  that  be  in  the  moon  or  in  terra  in- 
cognita, is  nowhere  disclosed.  It  is  said  that 
because  this  Company  was  incorporated  by  the 
Legislature  of  Maryland,  we  may  conjecture, 
and  are  bound  to  conjecture,  that  it  is  situated 
in  Maryland,  and  must  possess  all  the  qualifi- 
cations appertaining  to  a  citizen  of  Bfarylaad 
to  sue  or  be  sued  in  the  courts  of  the  United 
States;  and  this  inference  we  are  called  upon 
to  deduce,  in  opposition  to  the  pleadings,  the 
proofs  and  the  arguments,  all  of  which  demon- 
strate that  this  corporation  claims  to  extend 
its  property,  its  powers  and  operations,  and  of 
course  its  locality,  over  a  portion  of  the  State 
of  Virginia,  and  that  it  was  in  reference  to  its 
rights  and  operations  within  the  latter  State, 
that  the  present  controversy  had  its  origin. 

Thus  does  it  appear  to  me  that  this  court  has 
been  led  on  from  dark  to  darker,  until  at  pres- 
ent it  is  environed  and  is  beaconed  onward  by 
varying  and  deceptive  gleams,  calculated  to  end 
in  a  deeper  and  more  dense  obscurity.  In 
dread  of  the  precipices  to  whidi  they  would 
conduct  me,  I  am  unwilling  to  trust  myself  to 
these  rambling  lights;  and  if  I  cannot  bavo  re- 
flected upon  my  steps  the  bright  and  cheering 
day-spring  of  the  Constitution,  I  feel  bound 
nevertheless  to  remit  no  effort  to  halt  in  what, 
to  my  apprehension,  is  the  path  that  termi- 
nates in  ruin.  And  in  considering  the  tenden- 
cies and  the  results  of  this  progress,  Uiere  it 
nothing  which  seems  to  me  more  calculated  to 
hasten  them  than  is  the  too  evidently  preTail- 
ing  disposition  to  trench  upon  the  barrier 
which,  in  the  creation  by  the  several  States  of 
the  federal  government,  they  designed  to  draw 
around  and  protect  their  sovereign  authority 
and  their  social  and  private  rights;  and  to  re- 
gard and  treat  with  affected  derision  every  ef- 
fort to  arrest  any  hostile  approach,  either  in- 
directly or  openly,  to  the  consecrated  pre- 
cincts of  that  barrier.  It  is  indeed  a  sad  syvip- 
tom  of  the  downward  progress    of    politiM 
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morals,  when  any  appeal  to  the  Constitution 
shall  fail  to  "give  us  pause/'  and  to  suggest 
the  necessity  for  si^lemn  reflection.  Still  more 
fearful  is  the  prevalence  of  the  disposition, 
either  in  or  out  of  office,  to  meet  the  honest  or 
scrupulous  devotion  to  its  commands  with  a 
sneer,  as  folly  unsuited  to  the  times,  and  con- 
S46*]  demned  by  that  •new-born  wisdom 
which  measures  the  Constitution  only  by  its 
own  superior  and  infallible  standard  of  policy 
and  convenience.  By  the  disciples  of  this  new 
morality  it  seems  to  be  thought  that  the  man- 
dates or  axioms  of  the  Constitution,  when 
found  obstructing  the  way  to  power,  and  when 
they  cannot  be  over-stepped  by  truth  or  logic, 
may  be  conveniently  turned  and  shunned  un- 
der the  denomination  of  abstraction?  or  refine- 
ments; and  the  loyal  supporters  of  those  man- 
dates may  be  borne  down  under  the  reproach 
of  a  narrow  prejudice  or  fanaticism  incapable 
of  perceiving  through  the  letter,  and  in  contra- 
diction of  the  language  of  the  charter,  its  true 
spirit  and  intent;  and  as  being  wholly  behind 
the  sagacity  and  requirements  of  the  age. 

We  cannot,  however,  resist  the  disposition 
to  ask  of  those  whose  expanded  and  more  per- 
vading view  can  penetrate  beyond  the  palpable 
form  of  the  charter,  what  it  is  they  mean  to 
convey  by  the  term  abstraction,  which  is  found 
so  well  adapted  to  their  purposes.  We  would, 
with  beconimg  modesty,  mquire  whether  every 
axiom  or  precept,  either  in  politics  or  ethics, 
or  in  any  other  science,  is  not  an  abstraction. 
Whether  truth  itself,  whether  justice  or  com- 
mon honesty,  is  not  an  abstraction.  And  we 
would  farther  ask  those  who  so  deal  with  what 
they  call  abstractions,  whether  they  design  to 
assail  all  general  precepts  and  definitions  as 
incapable  of  becoming  the  fixed  and  funda- 
mental basis  of  rights  or  of  duties.  The 
philosophy  of  these  expositions  may  easily  em- 
brace the  rejection  of  the  decalogue  itself,  and 
might  be  particularly  effectual  in  reference  to 
that  injimction  which  forbids  the  coveting  of 
all  that  appertains  to  our  neighbor.  The  Con- 
•titution  itself  is  nothing  more  than  an  enu- 
meration of  general  abstract  rules,  promulged 
by  the  several  Sttites,  for  the  guidance 
and  control  of  their  creature  or  agent,  the 
federal  government,  which  for  their  exclusive 
benefit  they  were  about  to  call  into  being. 
Apart  from  these  abstract  rules,  the  federal 
government  can  have  no  functions  and  no  exist- 
ence. All  its  attributes  are  strictly  derivative, 
and  any  and  every  attempt  to  transcend  the 
foundations  (those  prescribed  abstractions)  on 
which  its  existence  depends,  is  an  attempt  at 
anarchy,  violence  and  usurpation.  Amongst 
the  most  dangerous  means,  perhaps,  of  accom- 
plishing his  usurpation,  because  its  application 
18  noiseless  whilst  it  is  perserving,  is  the 
habitual  interference,  for  reasons  entirely  in- 
sufficient, by  the  federal  authorities  with  the 
governments  of  the  several  States;  and  this, 
too,  most  commonly  under  the  strange  (I  had 
almost  called  it  the  preposterous)  pretext  of 
guarding  the  people  of  the  States  against  their 
own  governments,  constituted  of,  and  admin- 
istered by,  their  own  fellow -citizens,  bound  to 
them  by  the  sympathies  arising  from  a  com- 
347*]  munity  or  identity  of  interests,  •from 
intimate  intercourse,  and  selected  by  and  re- 
sponsible to  themselves.  Or  it  may  be  said, 
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under  the  excuse  of  protecting  the  people  of 
the  States  against  themselves,  converting  the 
federal  government  in  reference  to  the  States 
into  one  grand  commission,  ''De  lunatico  in- 
quirendo."  The  effect  of  this  practice  is  to  re- 
duce the  people  of  the  States  and  their  govern- 
ments under  an  habitual  subserviency  to  fed- 
eral power;  and  gives  to  the  latter  whatever 
has  been  and  ever  must  be,  the  result  of  inter- 
vention by  a  foreign,  a  powerful,  and  interest- 
ed mediator,  the  lion's  share  in  every  division. 
For  myself  I  would  never  hunt  with  the  lion. 
I  would  anxiously  avoid  his  path;  and  as  far 
as  possible  keep  him  from  my  own;  always 
bearing  in  mind  the  pregnant  reply  told  in 
the  Apologue  as  having  b^n  made  to  his  gra- 
cious mvitation  to  visit  him  in  his  lair;  that  al- 
though in  the  path  that  conducted  to  its  en- 
trance, innumerable  footprints  were  to  be  seen, 
yet  in  the  same  path  there  could  be  discerned 
"Nulla  vestigia  retrorsum."  The  vortex  of 
federal  incroachment  is  of  a  capacity  ample 
enough  for  the  en^lfing  and  retention  of 
every  power;  and  inevitably  must  a  catas- 
trophe like  this  ensue,  so  long  as  a  justifica- 
tion of  power,  however  obtained,  and  the  end 
of  every  hope  of  escape  or  redemption  can  to 
the  sickening  and  desponding  sense,  in  the  iron 
rule  of  stare  decisis,  be  proclaimed.  A  rule 
which  says  to  us,  "The  abuse  has  been  already 
put  in  practice;  it  has,  by  practice  merely,  be- 
come sanctified;  and  may  therefore  be  repeated 
at  pleasure."  The  promulgation  of  a  doctrine 
like  this  does  indeed  cut  off  all  hope  of  redress, 
of  escape,  or  of  redemption,  imless  one  may  be 
looked  for,  however  remote,  in  a  single  rem- 
edy— ^that  sharp  remedy  to  be  applied  by  the 
true  original  sovereignty  abiding  with  the 
States  of  this  Union,  namely:  a  reorganization 
of  existing  institutions,  such  as  shall  give  as- 
surance that  if  in  their  definition  and  an- 
nouncement their  rights  can,  by  their  appoint- 
ed agents,  be  esteemed  as  abstractions  merely, 
yet  in  the  concrete,  that  is,  in  the  exercise 
and  enjoyment,  those  rights  are  real  and  sub- 
stantive, and  may  neither  be  impaired  nor  de- 
nied. 

My  opinion  is,  that  this  cause  should  have 
been  dismissed  by  the  Circuit  Court  for  want 
of  jurisdiction,  and  should  now  be  remanded 
to  that  coiut  with  instruction  for  its  dismis- 
sion. 

Mr.  Justice  Campbell: 

I  dissent  from  that  portion  of  the  opinion  of 
the  court  which  affirms  the  jurisdiction  of  the 
Circuit  Court  in  this  case.  The  <}uestion  in- 
volves a  construction  of  a  clause  m  the  Con- 
stitution, and  arises  under  circumstances  which 
make  it  proper  that  I  should  record  the  reasons 
for  the  dissent. 

•The  conditions  under  which  cor-  [*848 
porations  might  be  parties  to  suits  in  the 
courts  of  the  United  States  engaged  the  atten- 
tion of  this  court  not  long  after  its  organiza- 
tion. At  the  session  of  the  court,  in  1809,  three 
cases  exhibited  questions  of  jurisdiction  in  re- 
gard to  them,  under  three  distinct  aspects. 
The  Bank  of  United  States  v.  Deveaux,  was 
the  case  of  a  corporation  plaintiff,  whose  cor- 
porators were  described  as  citizens  of  Pennsyl- 
vania suing  a  citizen  of  Georgia  in  the  federal 
court  of  that  State.     The  case  of  Wood  v. 
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Maryland  Insurance  Company  was  that  of  a 
corporation  defendant,  whose  corporators  were 
properly  described,  sued  in  the  state  of  its 
charter.  And  the  case  of  Hope  Lisurance  Com- 
pany T.  Boardman  was  that  of  a  "legally  in- 
corporated body/'  sued  in  the  state  from  which 
it  derived  its  charter,  and  was  ''legally  es- 
tablished," but  of  whose  corporators  there  was 
no  description  (5  Cranch,  57,  61,  78). 

The  cases  were  argued  together  by  counsel 
of  eminent  ability,  with  preparation  and  care, 
and  were  decided  by  the  court  with  much  de- 
liberation and  solemnity.  Chief  Justice  Mar- 
shall declared  the  opinion  of  the  court  to  be 
'that  the  invisible,  intangible,  and  artificial 
being,  the  mere  legal  entity,  a  corporation  ag- 
gregate, is  certainly  not  a  citizen,  and  conse- 
quently cannot  sue  or  be  sued  in  the  courts  of 
the  United  States  unless  the  rights  of  the 
members  in  this  respect  can  be  exercised  in  the 
corporate  name."  As  it  appeared  in  the  two 
cases  first  mentioned  that  the  corporators 
might  sue  and  be  sued  in  the  courts  of  the 
United  States  under  the  circumstances  of  the 
cases,  the  court  on  those  cases  treated  them 
"as  a  company  of  individuals  who,  in  trans- 
acting their  joint  concerns,  had  used  a  legal 
name,"  and  for  the  reason  "that  the  right  of  a 
corporation  to  litigate  depended  upon  the  char- 
acter (as  to  citizenship)  of  the  members  which 
compose  it,  and  that  a  body  corporate  cannot 
be  a  citizen  within  the  meaning  of  the  Consti- 
tution." The  judgment  in  the  last  case  was 
reversed  for  want  of  jurisdiction. 

In  Sullivan  v.  Fulton  Steamboat  Company,  6 
Wheat.  450,  the  defendant  was  described  as  a 
body  corporate,  incorporated  bv  the  Legisla- 
ture of  the  State  of  New  York,  for  the  purpose 
of  navigating,  by  steamboats,  the  waters  of 
East  River  or  Long  Island  Sound,  in  that 
State,  This  corporation  was  sued  in  New 
York.  Upon  appeal,  this  court  determined  that 
the  Circuit  Court  had  no  jurisdiction  of  the  de- 
fendant. In  Breithaupt  v.  The  Bank  of  Geor- 
gia, that  corporation  was  sued  in  that  State, 
but  this  court  certified  "that  as  the  bill  did 
not  aver  that  the  corporators  of  the  Bank  of 
Georgia  are  citizens  of  the  State  of  Georgia, 
the  Circuit  Court  had  no  jurisdiction  of  the 
case."  In  The  Vicksburg  Bank  t.  Slocomb,  14 
Pet.  60,  a  corporation  was  sued  by  a  citizen  of 
a  different  state,  in  the  state  of  its  charter, 
849*]  *but  it  appearing  by  plea,  that  two  of 
its  corporators  were  citizens  of  the  same  state 
as  the  plaintiff,  this  court  declined  jurisdiction 
for  the  federal  tribunals.  This  was  in  accord- 
ance with  the  circuit  decisions  (4  Wash.  C.  C. 
597;  3  Sumn.  472;  1  Paine);  and  tneir  doctrine 
was  repeated  in  Irvine  v.  Lowrey,  14  Pet.  293. 
Such  was  the  condition  of  the  precedents  in 
this  court  when,  in  1844,  the  case  of  Louisville 
Railroad  Company  v.  Letson,  2  How.  497,  arose. 
The  case  was  one  of  a  New  York  plaintiff  suing 
a  South  Carolina  corporation,  in  that  State, 
and  describing  its  corporators  as  citizens.  It 
appeared  by  plea,  among  other  things,  not  ma- 
terial to  the  present  discussion,  "that  two  of 
the  corporators  were  citizens  of  North  Caro- 
lina." 

In  similar  pleas,  before  this,  it  had  appeared 
that  the  corporators  belonged  to  the  state  of 
the  adverse  party,  and  consequently  were  with- 
in the  exoluaion  of  the  eleventh  section  of  the 


Judiciary  Act  of  1789.  In  the  present  case,  the 
plaintiff  was  a  citizen  from  a  different  state 
from  these  corporators.  The  court  notices  this 
fact  as  a  peculiarity.  "The  point,"  they  aay, 
"has  never  before  been  luder  the  consideration 
of  this  court.  We  are  not  aware  that  it  erer 
occurred  in  either  of  the  circuits  until  it  was 
made  in  this  case.  It  has  not,  then,  been  di- 
rectly ruled  in  any  case."  The  court  proceed- 
ed then  to  decide  that  there  was  junsdictioii 
under  the  Constitution,  for  the  parties  were 
citizens  of  different  states,  and  that  the  Ju- 
diciary Act  did  not  exclude  it.  Thus  was  this 
point  in  the  plea  disposed  of,  upon  grounds 
which  unsettled  none  of  the  cases  before  cited. 
The  court  avows  this,  and  says,  ''that  the  case 
might  be  safely  put  upon  these  reasonings," 
conducted,  "in  deference  to  the  doctrines  of  for- 
mer cases."  It  then  proceeds,  'liut  there  is  a 
broader  ground,  upon  which  we  desire  to  be 
understood  upon  which  we  altogether  rest  oar 
present  judgment,  although  it  might  be  main- 
tained upon  the  narrower  ground  already  sug- 
gested. It  is,  that  a  corporation  created  bj 
and  doing  business  in  a  particular  state,  is  to 
be  deemed,  to  all  intents  and  purposes,  as  a 
person,  although  an  artificial  person,  an  inhabi- 
tant of  the  same  state,  for  the  purposes  of  its 
incorporation,  capable  of  being  treated  as  a  citi- 
zen of  that  state,  as  much  as  a  natural  per* 


» 


son. 

Since  the  decision  of  Letson's  case,  there  have 
been  cases  of  corporations,  suing  in  the  federal 
courts  beyond  the  state  of  their  location,  and 
suing  and  being  sued  in  the  state  of  their  loca- 
tion, in  which  this  question  might  have  been 
considered  in  this  court.  But  there  was  no 
argument  at  the  bar,  and  no  notice  of  it  in  tbs 
opinion  of  the  court.  In  one  of  these,  one  of 
the  six  judges  who  assisted  in  the  decision  of 
Letson's  case  expressed  strongly  a  disapproba- 
tion of  its  doctrine,  while  another  limited  tho 
'conclusions  of  the  court  to  the  decision  [*Sft« 
of  the  case  then  before  it.  Bundle  t.  Delaware 
Canal  Company,  14  How.  80. 

The  case  of  The  Indiana  Railroad  Company 
V.  Michigan  Railroad  Company,  15  How.  233» 
presented  the  question  now  before  us,  and  at 
that  time  I  was  favorable  to  its  re-examina- 
tion; but  this  was  expressly  waived  by  ths 
court,  and  the  case  decided  upon  another  qnea- 
tion  of  jurisdiction. 

In  the  case  of  The  Methodist  Church,  there 
was  but  one  corporation  before  the  court  as  a 
party.  The  two  corporators  who  composed  that 
were  defendants  in  their  corporate,  as  well  as 
individual  capacity.  The  citizenship  of  ail  the 
parties  to  the  record  was  legally  declared;  and 
the  parties  to  the  record  legally  represented 
all  the  interests  of  the  voluntary  assodatioa 
at  issue.  In  reference  to  jurisdiction,  Juatiee 
Washington  says,  'i^he  cases  of  a  voliutary  as- 
sociation, trustees,  executors,  partners,  li 
tees,  distributees,  parishioners  and  the  like, 
totally  dissimilar  to  a  corporation,  and 
dissimilarity  arises  from  the  peculiar  char- 
acter of  a  corporation  (4  Wash.  C.  C  596),  and 
this  is  clear  by  the  decisions  of  this  ooort.  4 
Cranch,  306;  8  Wheat.  642. 

I  have  been  thus  specific  in  the  statement  of 
the  precedents  in  the  court,  that  it  may  appear 
that  this  dissent  involves  no  attempt  to  inno- 
vate upon  the  doctrines  of  the  court*  hut  the 
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contrary,  to  maintain  those  sustained  by  time 
and  authority  in  all  their  integrity. 

The  declaration  before  us  describes  the  de- 
fendant "as  a  body  corporate  by  Act  of  the 
General  Assembly  of.  Maryland,"  and  corre- 
sponds, therefore,  with  the  cases  cited  from  5 
Cranch,  57;  6  Wheat.  450;  1  Pet.  238;  and  in 
those  cales  jurisdiction  was  first  questioned 
and  disclaimed  in  this  court.  These  cases  were 
not  cited  in  Letson's  case,  and  are  decisive  of 
this. 

If  we  search  the  record  for  facts  to  sustain 
the  jurisdiction,  we  can  collect  that  the  defend- 
ant has  been  recognized  as  a  body  corporate  by 
the  Legislature  of  Virginia,  is  commorant,  and 
transacts  business  there  by  its  authority,  has 
for  its  corporators  citizens  and  a  city  of  that 
State,  and  that  the  plaintiff  is  also  a  citizen  of 
Virginia.  If  these  facts  are  considered  with 
reference  to  the  question  of  jurisdiction,  all  the 
cases  decided  by  this  court  on  this  subject  have 
principles  which  would  exclude  it.  Even  Let- 
son's  case  prescribes  that  the  corporation 
should  carry  on  its  business  in  the  state  of  its 
charter,  and  that  case  hardly  contemplated  an 
estoppel,  such  as  is  described  in  the  opinion  of 
the  court. 

I  am  compelled  to  consider  this  case  as  un- 
controlled by  the  declaration  of  doctrine  in 
Letson's  case;  nor  do  I  consider  the  cases  in 
which  the  decision  of  the  question  has  been 
waived  as  obligatory.  I  cannot  look  for  the 
351*]  conclusions  of  this  court  or  *any  of  its 
members,  except  from  the  public,  authorized 
and  responsible  opinions  delivered  here  in  caseB 
legitimately  calling  for  tnem.  For  this  con- 
clusion I  have  the  sanction  of  the  highest  au- 
thority. Chief  Justice  Marshall,  replying  to  the 
argument  that  corporations  under  no  circum- 
stances, and  by  no  averment,  could  be  a  party 
to  a  suit  in  the  courts  of  the  United  States, 
and  responsible  opinions  delivered  here  in  cases 
between  a  corporation  and  an  individual  with- 
out feeling  a  doubt  of  its  jurisdiction,"  and 
adds,  **those  decisions  are  not  cited  as  au- 
thority, for  they  were  made  without  a  con- 
sideration of  the  particular  point." 

The  inquiry  now  presented  is,  shall  I  concur 
in  a  judgment  which  removes  the  ancient  land- 
marlcs  of  the  court,  in  reference  to  its  jurisdic* 
tion,  and  which  it  established  with  care  and 
solemnity,  and  maintained  for  so  long  a  period 
with  consistency  and  circumspection?  I  am 
compelled  to  reply  in  the  negative. 

A  corporation  is  not  a  citizen.  It  may  be  an* 
artificial  person,  a  moral  person,  a  juridical 
person,  a  legal  entity,  a  faculty,  an  intangi- 
ble, invisible  being;  but  Chief  Justice  Marshall 
employed  no  metaphysical  refinement,  nor 
subtlety,  nor  sophism,  but  spoke  the  common 
sense,  "the  universal  understanding,"  as  he 
calls  it,  of  the  people,  when  he  declared  the 
unanimous  judgment  of  this  court,  "that  it 
certainly  is  not  a  citizen." 

Nor  were  corporations  within  the  contem- 
plation of  the  f ramers  of  the  Constitution  when 
they  delegated  a  jurisdiction  over  controversies 
between  the  citizens  of  different  states.  The 
citation  by  the  court  from  the  Federalist  proves 
this.  It  is  said  by  the  writers  of  that  work, 
*Hhat  it  may  be  esteeemed  as  the  basis  of  union 
that  the  citizens  of  each  state  shall  be  entitled 
to  all  the  immunities  and  privileges  of  citizens 
14  Ii.  ed. 


of  the  several  States."  And  if  it  be  a' just 
principle  that  every  government  ought  to  pos- 
sess the  means  of  executing  its  own  provisions, 
by  its  own  authority,  it  will  follow  that,  in 
order  to  the  inviolable  maintenance  of  that 
equality  of  immunities  and  privileges  to  which 
citizens  of  the  Union  will  \^  entitled,  the  na- 
tional judiciary  ought  to  preside  in  all  cases  in 
which  one  state  or  its  citizens  are  opposed  to 
another  state  or  its  citizens.  Thus  to  adminis- 
ter the  rights  and  privileges  of  citizens  of  the 
different  states,  held  under  a  constitutional 
guaranty,  when  brought  into  collision  or  con- 
troversy— rights  and  immunities  derived  from 
the  constitutional  compact,  and  forming  one  of 
its  fundamental  conditions,  was  the  object  of 
this  jurisdiction.  The  conunonplace,  that  it  re- 
sulted as  a  concession  to  the  possible  fears  and 
apprehensions  of  suitors,  that  justice  might 
not  be  impartially  administered  in  state  juris- 
diction, soothing  as  it  is  to  the  oflScial  sensi- 
bilities of  the  federal  courts,  furnishes  no 
satisfactory  explanation  of  it. 

*Hence  the  interpretation  of  that  in-  [*852 
stnunent  which  transferred  to  the  artificial 
persons  created  by  state  legislation,  the  rights 
or  privileges  of  the  corporators,  derived  from 
the  Constitution  of  the  United  States,  as  citi- 
zens of  the  Union,  and  held  independently  and 
without  any  relation  to  their  rights  as  corpora- 
tors— ^was,  to  say  no  more,  a  broad  and  liberal 
interpretation.  Nor  did  the  court  in  Deveaux's 
case  affect  the  least  self-denial  or  diflSdence  in 
making  the  bounds  of  its  power.  It  declared 
that  'M:he  duties  of  the  court,  to  exercise  a 
jurisdiction  where  it  is  conferred,  and  not  to 
usurp  it  where  it  is  not  conferred  are  of  equal 
obli^tion,"  and  in  this  spirit  rejected  a  juris- 
diction over  a  case  exactly  like  the  present. 

The  doctrine  of  the  court  in  Earie's  case,  13 
Pet.  510,  and  Runyan's  case,  14  Pet.  122,  to 
the  result  that  corporations  have  no  extra* 
territorial  rights,  but  that  the  legal  exercise  of 
their  faculties,  extraterritorially,  was  the  ef- 
fect of  a  rule  of  comity  among  the  States  de- 
pendent upon  their  policy  and  convenience,  and 
revocable  at  their  pleasure,  was  in  harmony 
with  these  judgments  of  the  court,  and  the  con- 
stitutional principles  I  have  stated.  The  ad- 
ministration of  the  rules  of  domestic  policy 
adopted  by  the  several  states,  in  reference  to 
these  artificial  creatures  of  a  domestic  legisla- 
tion, belonged  to  state  jurisdictions,  and  were 
ascertainable  from  its  laws  and  judicial  inter- 
pretations. But  when,  from  the  later  case  of 
Letson,  it  was  supposed  that  these  legal  en- 
tities had  a  status  which  admitted  them  to  the 
federal  tribunals  by  a  constitutional  recogni- 
tion, the  inquiry  at  once  arose,  for  what  pur- 
pose was  this  privilege  held  ?  The  interdepend- 
ence between  the  sections  of  the  Constitution 
which  defined  the  privileges  ana  immunities  of 
citizens  of  the  Union,  and  the  jurisdiction  of 
the  federal  courts  in  controversies  between  citi- 
zens of  the  States,  was  known  and  felt.  It 
was  argued  that  the  capacity  to  sue  was  only  a 
consequent  of  the  right  to  contract,  to  hold 
property,  and  to  perform  civil  acts.  They  com- 
menced, therefore,  an  agitation  of  the  state 
courts  for  their  rights  as  "citizens  of  the 
Union."  The  Supreme  Court  of  Kentucky  ( 12 
B.  Mon.  212),  repelling  these  pretentions  and 
exi)osing  their  perilous  character,  thus  refer* 
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to  I^tson's  ease,  which  had  heen  relied  on  for 
their  support:  "There  are  some  expressions  in 
that  opinion  which  indicate  that  corporations 
may  he  regarded  as  citizens  to  all  intents  and 
purposes.  But  in  saying  this,  the  court  went 
far  beyond  the  question  before  them,  and  to 
which  it  may  be  assumed  that  their  attention 
was  particularly  directed."^  So,  too,  in  New 
Jersey  (3  Zabris.  429),  it  was  argued  that  the 
existence  of  the  extraterritorial  rights  of  cor- 
porations "is  not  now  a  question  of  comity  in 
the  United  States,  but  a  constitutional  prin- 
ciple incapable  of  being  altered  by  state  legis- 
lation." 

358*]  *And  opinions  from  jurists  of  pre-em- 
inence in  Massachusetts  and  New  York  were 
laid  before  the  court  to  sustain  the  argument 
founded  upon  the  relaxing  doctrines  of  this 
court. 

Thus  the  introduction  of  new  subjects  of 
doubt,  contest  and  contradiction,  is  the  fruit  of 
abandoning  the  constitutional  land  marks. 

Nor  can  we  tell  when  the  mischief  will  end. 
It  may  be  safely  assumed  that  no  ofTerinff 
could  be  made  to  the  wealthy,  powerful  and 
ambitious  corporations  of  the  populous  and 
commercial  States  of  the  Union  so  valuable, 
and  none  which  would  so  serve  to  enlarge  the 
influence  of  those  States,  as  the  adoption,  to  its 
full  import,  of  the  conclusion,  "that  to  all  in- 
tents and  purposes,  for  the  objects  of  their 
incorporation,  these  artificial  persons  are  capa- 
ble of  being  treated  as  a  citizen  as  much  as  a 
natural  person." 

The  Supreme  Court  of  Kentucky,  says  truly: 
**The  apparent  reciprocity  of  the  power  would 
prove  to  be  a  delusion.  The  competition  for 
extraterritorial  advantages  would  but  agfO'an- 
dize  the  stronger  to  the  disparagement  of  the 
weaker  states.  Besistance  and  retaliation 
would  lead  to  conflict  and  confusion,  and  the 
weaker  states  must  either  submit  to  have  their 
policy  controlled,  their  business  monopolized, 
their  domestic  institutions  reduced  to  insignifi- 
cance, or  the  peace  and  harmony  of  the  states 
broken  up  and  destroyed."  To  this  consum- 
mation this  judgment  of  the  court  is  deemed  to 
be  a  progress.  The  word  "citizen,"  in  Ameri- 
can constitutions,  state  and  federal,  had  a 
clear,  distinct  and  recognized  meaning,  under- 
stood by  the  common  sense,  and  interpreted  ao> 
cordingly  by  this  court  through *a  series  of  ad- 
judications. 

The  court  has  contradicted  that  interpreta* 
tion,  and  applied  to  it  rules  of  construction 
which  will  undermine  every  limitation  in  the 
Constitution,  if  universally  adopted.  A  single 
instance  of  the  kind  awakens  apprehension,  for 
it  is  regarded  as  a  link  in  a  chain  of  repetitions. 

The  litigation  before  this  court,  during  this 
term,  suffices  to  disclose  the  complication,  dif- 
ficulty and  danger  of  the  controversies  that 
must  arise  before  the:^  anomalous  institutions 
shall  have  attained  their  legitimate  place  in  the 
body  politic.  Their  revenues  and  establish- 
ments mock  at  the  frugal  and  stinted  condi- 
tions of  state  administration;  their  pretentions 
and  demands  are  sovereign,  admitting  impa- 
tiently, interference  by  state  legislative  author- 
ity. And  from  the  present  case  we  learn  that 
disdainful  of  "the  careless  arbiters"  of  state 
interests,  they  are  ready  "to  hover  about  them" 
in  "efficient  and  vigilant  activity,"  to  make 
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them  a  prey;  and,  to  acomplish  this,  to 
ploy  corrupt  and  polluting  appliances. 
*I  am  not  willing  to  strengthen  or  to  [*S54 
enlarge  the  connections  between  the  courts  of 
the  United  States  and  these  litigants.  I  can 
consent  to  overturn  none  of  the  precedents  or 
principles  of  this  court  to  bring  them  within 
their  control  or  influence.  I  considef  that  the 
maintenance  of  the  Constitution,  unimpaired 
and  unaltered,  a  greater  good  than  could  pos- 
sibly be  efl'ected  by  the  extension  of  the  juris- 
diction of  his  court,  to  embrace  any  class  either 
of  cases  or  of  persons. 

Mr.  Justice  Catron  authorizes  me  to  say 
that  he  concurs  in  the  conclusions  of  this  opin- 
ion. 

Our  opinion  is,  that  the  judgment  of  the  Cir- 
cuit Court  should  be  affirmed  lor  the  want  of 
jurisdiction. 

OBDEB. 

This  cause  came  on  to  be  beard  on  the 
transcript  of  the  record  from  the  Circuit  Court 
of  the  United  States  for  the  District  of  Mary- 
land, and  was  argued  by  counsel;  on  eon- 
sideration  whereof,  it  is  now  here  ordered  and 
adjudged  by  this  court,  that  the  judgment  of 
the  said  Circuit  Court  in  this  cause  be,  and  the 
same  is  hereby  affirmed,  with  costs. 

Aff'g— Taney,  204. 


FITZ   HENRY  HOMER,   Plaintiff   in 

T. 

GEORGE  L.  BROWN. 

Will — ^Effect  of  codicil  of  peculiar  wo 
Consequence  of  non-suit  explained* 


In  April,  1815.  William  Brown,  of  UaMsebs- 
setts,  made  his  will,  by  which  he  made  tundrv  b»> 
quests  to  his  youngest  son  Samuel.  One  of  them 
was  of  the  rent  or  Improvement  of  the  stor^  and 
wharf  privilege  of  the  Stoddard  property,  dnrlnc 
his  natural  lire,  and  the  premises  to  descend  to  hia 
heirs.  After  two  other  similar  bequests,  the  will 
then  ffare  to  Samuel,  absolutely,  a  share  ta  ccrtata 
property  when  turned  Into  money. 

In  Ma/,  1816.  the  testator  made  a  codicil,  re- 
voklnR  that  part  of  the  will  wherein  any  nart  off 
the  estate  was  derlsed  or  bequeathed  to  BaflBo«4. 
and  In  lieu  thereof,  beqaeathing  to  him  only  the 
Income,  Interest  or  rent.  At  his  decease  It  was  to 
go  to  the  legal  heirs. 

Under  the  circumstances  of  this  will  and  codi- 
cil, the  reroklng  part  applied  only  to  such  sbafe 
of  the  estate  as  was  glren  to  Samnel.  absolutely : 
leaving  In  the  Stoddard  property  a  life  eatato  la 
Samuel,  with  a  remainder  to  his  heirs,  which  re- 
mainder was  protected  by  the  laws  of  Mseserhe 
setto  until  Samuers  deatn. 

At  the  death  of  Samuel  the  title  to  tlie  property 
became  rested  in  fee  simple  in  the  two  chlklreB  off 
Samuel. 

One  of  these  children  had  a  right  to  bring  a  real 
action  by  a  writ  of  right  for  his  ondlrlded  moiety 
of  the  property. 

The  writ  of  right  was  abolished  by  Uaaaadiw- 
setts.  In  1840,  but  was  prerlously  adopted  as  a 

Frocess  by  the  Acts  of  Congress  of  1789  and  1792. 
ts  repeal  by  Massachusetts  did  not  rep««l  It  ••  a 
process  in  the  Circuit  Court  of  the  United  8tate«. 


1. — Mr.  Justice  Cums,  having  been  of  rnunwt 
did  not  sit  In  the  argument  of  this 


NOTS. — Consequences  of  a  nonsuit,  or  dlnate- 
sal  of  complaint.  A  nonsuit  Is  no  bar  to  another 
action  for  same  cause.  Distinction  In  actkra  for 
equitable  mliof.  of  dismissal  on  merita. 

1  Pet.  469.  476:  9  Ind.  51 :  14  Ark.  706:  1  8^r«. 
&  R.  SCO :  2  Blnn.  234.  248 :  4  Binn.  84 :  0  Pick.  IIT  : 
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A  judgment  of  non  pros  glren  by  a  state  court 
to  a  case  between  the  same  parties,  for  the  same 
property,  was  not  a  sufficient  plea  In  bar  to  pre- 
rent  a  recovery  under  the  writ  of  right ;  nor  was 
the  agreement  of  the  plaintiff  to  submit  his  case 
4IIM5*r  to  that  'court  upon  a  statement  of  facts. 
sufficient  to  prevent  his  recovery  In  the  Circuit 
Court. 

The  consequences  of  a  nonsuit  examined. 

THIS  case  came  up  by  writ  of  error  from 
the  Circuit  Court  of  the  United  States  for 
ibe  District  of  Massachusetts. 

Brown,  who  was  a  citizen  of  Vermont, 
brought  a  writ  of  right  to  recover  an  undivided 
moiety  of  certain  property  in  Boston.  He  was 
one  of  the  two  sons  of  Samuel  Brown,  and  the 
grandson  of  William  Brown,  the  testator,  the 
construction  of  whose  will  and  codicil,  was  the 
principal  point  in  controversy. 

Ab  to  part  of  the  demanded  premises  there 
was  a  joinder  of  the  mise.  As  to  another  part 
of  the  premises  a  plea  of  non-tenure  on  which 
issue  was  joined.  The  verdict  on  the  joinder 
of  the  mise  was  for  the  plaintiff,  the  now  de- 
fendant in  error. 

Upon  the  issue  on  the  plea  of  non-tenure,  the 
^«rdict  was  for  the  tenant,  now  plaintiff  in 
•rror. 

^  Before  pleading,  the  tenant  submitted  a  mo- 
tion that  the  writ  be  quashed  because  writs  of 
right  were,  by  the  one  hundred  and  first  chap- 
ter of  the  Revised  Statutes  of  Massachusetts, 
abolished. 

This  motion  was  disallowed. 

At  the  trial,  the  demandant  put  in  evidence 
the  will  of  William  Brown,  dated  26th  April, 

1815,  and  a  codicil  thereto,  dated  30th  May, 

1816,  upon  which  his  claim  of  title  rests. 

The  substance  of  the  said  will  and  eodicil 
was  as  follows,  the  demandant,  Brown,  claim- 
ing under  the  devise  to  Samuel  L.  Brown,  his 
father: 

Itena:  For  my  youngest  child  and  son,  Sam- 
uel Livermore  Brown,  who  was  bom  of  my 
last  wife,  Elizabeth  Livermore,  I  make  the 
following  arrangement  of  property  in  my  estate 
for  him:  The  property  of  my  first  wife  has 
been  in  some  measure  mingled  in  common 
stock;  the  property  which  might  otherwise 
have  descended  to  me  by  my  last  wife,  Eliza- 
beth, was,  after  her  decease,  conveyed  bv  her 
father,  by  deed,  and  by  a  brother  by  will,  to 
her  only  surviving  child  (the  said  Samuel), 
which  was  perfectly  consistent  with  my  appro- 


bation; and  the  property,  being  in  land,  is 
sufficient  for  several  farms;  and  if  the  said 
Samuel  should  quit  seafaring  pursuits,  which 
he  has  selected  for  his  employment,  and  turn 
his  attention  to  agricultural  pursuits,  he  will 
not  need  any  addition  to  his  acres,  but  it  may 
be  necessary  and  convenient  to  have  some  an- 
nual income  to  aid  him  in  his  labor;  therefore 
I  give  and  bequeath  to  my  son,  Samuel  L. 
Brown,  the  rent  or.  improvement  of  my  store 
and  *wharf  privilege,  situate  on  the  [•856 
northerly  side  of  the  town  dock,  in  Boston; 
he  to  receive  the  rent  annually  or  quarterly  (if 
the  same  should  be  leased  or  let)  during  his 
natural  life,  and  the  premises  to  descend  to 
his  heirs;  this  being  the  estate  I  purchased  of 
Mr.  Stoddard — reference  to  the  records  will 
give  the  bounds.  Also,  J  do  hereby  direct  my 
son,  William,  to  vest  one  thousand  dollars  in 
bank  stock,  or  t^e  stocks  of  this  State  or  the 
United  States,  the  interest  of  which,  as  it 
arises,  to  be  paid  bv  him  to  the  said  Samuel 
during  his  life,  ana  the  stock  to  descend  to 
the  heirs  of  the  said  Samuel.  This  is  to  be 
advanced  by  the  said  William,  as  some  con- 
sideration for  the  difference  in  the  value  of  the 
two  stores. 

(The  will  then  went  on  to  create  a  fund, 
which  was  to  be  divided  into  four  equal  parts, 
one  of  which  was  for  Samuel,  and  then  pro- 
ceeded thus) : 

But  I  do  hereby  direct  my  executor,  here- 
after named,  to  vest  one  half  of  the  said  Sam- 
uel's fourth  part  of  this  property  in  the  stock 
of  some  approved  bank  m  Boston,  or  in  the 
stocks  of  this  State,  or  the  United  States,  or 
in  real  estate;  the  dividend  or  rent  to  [be] 
paid  by  him  to  the  said  Samuel  as  it  may 
arise,  and  the  principal  or  premises  to  descend 
to  his  heirs;  and  the  other  half  of  this  fourth 
part  to  be  paid  to  the  said  Samuel  in  money, 
when  collected,  to  stock  his  farm,  or  for  other 
purposes. 

This  will  was  executed  on  the  26th  of  April, 
1815. 

On  the  30th  of  May,  1816,  the  testator  added 
the  following  codicil : 

Whereas,  my  son  Samuel  has  sold  his  two 
farms  which  were  left  to  him;  one  by  his  late 
fi^ndfather  Livermore,  by  deed,  and  the  other 
by  his  uncle  George  Livermore,  by  will;  and 
whereas  it  appears  he  has  relinquished  every 


2  Overt.  57;  4  Yerg.  528;  1  Wash.  87,  219:  12 
Johns.  299:  Pratt  v.  Johnson.  18  Johns.  384; 
Stuart  V.  Simpson.  1  Wend.  376 ;  2  Benj.  126,  445 ; 
2  Bailey.  321 :  2  McCord.  26 :  2  Me.  5 ;  8  Me.  97 ; 
41  Me.  65 ;  42  Me.  259 ;  26  N.  H.  851 :  31  N.  H. 
92:  4  Ohio,  628;  Holland  v.  Hatch.  15  Ohio  St. 
464 ;  17  111.  494 ;  5  Fla.  476 ;  9  Ind.  179 ;  16  Oa. 
154;  1  Cal.  108,  125,  221;  19  Mo.  101;  see  26 
Penn.  St.  192 ;  Jay  v.  Carthage.  48  Me.  353 ;  An- 
^rson  V.  Gregory.  43  Conn.  61 ;  Eaton  v.  George, 
40  N.  H.  258 ;  Adabon  v.  Excelsior  Ins.  Co.  27  M. 
T  216 :  Merritt  v.  Campbell.  47  Cal.  542 ;  Westcott 
T.  Bock.  2  Col.  T.  235. 

A  judgment  of  nonsuit  upon  an  agreed  state- 
ment of  facts,  and  for  the  defendant  for  his  costs, 
constitutes  no  bar  to  a  subsequent  action  for  the 
same  cause.  Knox  v.  Waldoborough,  5  Greenl. 
(Me.)  185 ;  I>erby  v.  Jacques.  1  Cliff.  425 ;  Wade  v. 
Howard,  8  Pick.  353. 

The  granting  of  a  nonsuit  Is.  in  effect,  a  decision 
that,  as  matter  of  law.  the  plaintiff  has  not  pro- 
duct evidence  sufHcicnt  to  sustain  tbe  cause  of 
action.     Scofleld  v.  Hernandez,  47  N.  T.  218. 

In  effect,  a  nonsuit,  or  what  is  the  same  thing, 
a  judgment  of  dismissal  of  the  complaint,  is  not  a 
bar  to  another  action.  Cort  v.  Blund.  22  How.  Pr. 
2 ;  38  Barb.  357 ;  12  Abb.  Pr.  462 ;  Wheeler  v.  Ruck- 
14  li.  ed. 


man.  7  Rob.  447;  35  How.  Pr.  350;  Mechanics* 
Banking  Association  ▼.  Mariposa  Co.  7  Rob.  225. 
The  dismissal  of  a  complaint  on  the  merits,  in 
action  for  equitable  relief,  is,  until  reversed,  a  bar 
to  a  second  action  for  tbe  same  cause.  Bosterick 
V.  Abbott,  40  Barb.  337;  S.  C.  10  Abb.  Pr.  417; 

3  Waifs  Pract.  N.  Y.  163;  4  Johns.  Ch.  140; 
Holmes  v.  Ranson.  7  Johns.  Ch.  286 ;  Burhaus  v. 
Van  Zandt,  7  N.  Y.  523;  Durant  v.  Essex  Co.  7 
Wall.  107 ;  Black  v.  Black.  27  Ga.  40 :  Jenkins  v. 
Johnston.  4  Jones  (N.  C.)  Eq.  149;  Thompson  v. 
Clay,  8  T.  B.  Monr.  359. 

But  a  judgment,  or  decree  of  dismissal,  for  any 
other  cause  than  on  the  merits,  is  no  bar  to  a 
subsequent  suit  involving  the  same  subject  matter. 
Crews  V.  Cleghorn,  13  Ind.  438;  Allinet  v.  Cred- 
itors, 16  La.  Ann.  130;  Dexter  v.  Clark.  22  How. 
Pr.  289 ;  35  Barb.  271 ;  Wheeler  v.  Buckman.  61 
N.  Y.  391;  Bond  v.  M'Nider.  3  Ired.  L.  440;  Cav- 
enaugb  t.  Davis,  7  J.  J.  Marsh.  371 ;  Sayles  v. 
Tibbitfs.    5    R.    I.    79;    Hughes    v.    United    States, 

4  Wall.  232 ;  Loudenbach  v.  Collins.  4  Ohio  St  261 ; 
Allen  V.  Blunt,  2  Wood.  &  M.  121 ;  Van  Vliet  v. 
Olln.  1  Nev.  495;  Porter  v.  Vaughn,  26  Vt.  624 ; 
Nevitt  V.  Bacon,  32  Miss.  212 ;  Trapnall  v.  Barton. 
24  Ark.  371 :  Curts  v.  Trustees  of  Bardstown,  6  J. 
J.  Marsh.  536. 
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intention  to  argicultural  pursuits,  and  is  now 
absent  at  sea,  with  a  view  to  qualify  himself 
for  a  seafaring  life,  and  under  these  circum- 
stances, considering  it  to  be  more  for  his  in- 
terest and  happiness,  I  do  hereby  repeal  and 
revoke  the  part  of  my  will  wherein  any  part 
of  my  estate,  real  or  personal,  is  devised  or  be- 
queathed to  my  son,  Samuel,  therein  named,  and 
in  lieu  thereof  do  bequeath  to  my  son,  the  said 
Samuel,  only  the  income,  interest,  or  rent  of 
said  real  or  personal  estate,  as  the  case  may  be, 
so  that  no  more  than  the  income,  interest  or 
rent  of  any  portion  of  my  real  or  personal  es- 
tate, and  not  the  principal  of  said  personal  or 
fee  of  said  real  estate  may  come  to  the  said 
Samuel,  my  son,  which,  at  his  decease,  it  is 
my  will  that  the  said  real  and  personal  estate 
shall  then  go  to  the  legal  heirs. 

The  demandant,  George  L.  Brown,  was,  at 
the  date  of  his  writ,  a  citizen  of  the  State  of 
Vermont,  and  made  actual  entry  on  the  land 
demanded  in  his  writ,  January  twenty-ninth, 
357*]  eighteen  'hundred  and  fifty-one,  claim- 
ing an  undivided  moiety  thereof  in  fee  simple 
against  the  defendant  as  in  no  way  entitled  to 
said  land. 

The  demandant  maintained,  that  under  and 
by  virtue  of  the  said  will  and  codicil  of  Wil- 
liam Brown,  he  was  entitled,  at  the  death  of  his 
father,  Samuel  Livermore  Brown,  to  one  un- 
divided moiety  of  the  demanded  premises  in  fee 
simple  absolute. 

The  tenant  produced  the  record  of  a  judg- 
ment in  a  writ  of  entry,  brought  by  the  defend- 
ant in  error  against  the  plaintiff  in  error  in 
the  Supreme  Judicial  Court  of  Massachusetts, 
embracing  the  premises  now  demanded,  and 
submitted  to  that  court  on  an  agreement  of 
facts,  in  which  suit  judgment  of  nonsuit  was 
directed  by  the  court;  and  this  agreement  of 
facts  and  judgment  the  tenant  offered  in  evi- 
dence as  a  bar  of  estoppel  to  the  demandant, 
so  far  as  the  premises  were  identical  with  those 
claimed  in  this  writ  of  right,  and  moved  the 
court  so  to  instruct  the  jury. 

The  tenant  put  in  the  deeds  of  William 
Brown,  Zebiah  C.  Tilden,  Sallv  Brown,  and 
Samuel  Livermore  Brown,  dated  May  5th, 
1824,  who  were  the  only  children  and  sole  heirs 
at  law  of  William  Brown,  the  testator,  and  he 
maintained  that  the  afore-named  grantors  were 
enabled,  by  virtue  of  the  will  and  codicil,  to 
pass,  and  by  these  deeds  did  pass,  all  the  title 
to  the  demanded  premises  which  the  testator 
had  at  the  time  of  his  death. 

The  counsel  for  the  defendant  then  prayed 
the  court  to  instruct  the  jury,  1st.  That  this 
action  cannot  be  maintained,  because  writs  of 
right  to  recover  land  situate  in  •  the  State  of 
Massachusetts  have  been  abolished  by  its  laws. 

2.  That  this  action  is  barred  by  the  judg- 
ment of  the  Supreme  Judicial  Ck>urt  of  Massa- 
chusetts, which  was  rendered  in  a  case  between 
the  same  parties  and  upon  the  same  cause  of 
action;  if  that  judgment  be  not  a  bar  to  this 
action,  the  demandant  is  estopped  by  his  agree- 
ment to  submit  in  that  case  from  prosecuting 
this  action. 

3d.  That  the  demandant  takes  nothing  un- 
der the  will  of  William  Brown,  and  that  he 
has  no  title  to  the  demanded  premises  or  any 
part  thereof. 

4th.  That  the  rights  and  title  of  the  de- 
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mandant,  and  those  under  whom  he  elaimsy  i*> 
and  to  the  demanded  premises,  or  any   part 
thereof,  have  been  barred  by  the  Statute  of 
Limitations  of  Massachusetts. 

5th.  That  on  the  pleadings  and  facts  in  this- 
case,  all  of  which  hereinbefore  appear,  the 
demandant  cannot  maintain  this  action. 

But  the  honorable  court  did  refuse  then  and 
there  to  give  the  said  instructions  to  the  jury, 
in  the  terms  and  manner  in  which  the  same 
were  prayed,  but  did  instruct  the  jury  as  fol- 
lows: 

*That  the  demandant  was  entitled  to  [*S5S 
a  verdict  for  that  part  of  the  demanded  prem- 
ises as  to  which  the  tenants  had  pleaded  the 
general  issue;  and  that  as  to  that  part  of  the 
demanded  premises  to  which  the  tenants  had 

Eut  in  pleas  of  non-tenure,  their  verdict  should 
e  for  the  tenants. 

Whereupon  the  counsel  for  the  defendant 
did  then  and  there  except  to  the  aforesaid  re- 
fusals and  to  the  instructions  and  charge  of  the 
honorable  court;  and  thereupon  the  jury  re- 
turned a  verdict  for  the  said  demandant,  in 
words  following,  to  wit:  (finding  for  the  de- 
mandant on  the  joinder  of  the  mise,  and  for 
the  tenant  on  the  plea  of  non-tenure). 

Upon  these  exceptions,  the  case  came  up  to 
this  court,  and  was  argued  by  Messrs.  Chand- 
ler and  Bartlett  for  the  plaintiff  in  error,  and 
by  Messrs.  Lawrence  and  Dow  for  the  defend- 
ant. 

I.  That  the  Statute  of  Massachusetts  is  not 
a  mere  act  to  regulate  process,  but  that  it  es- 
tablishes a  rule  of  propertv  and  of  eridenee, 
and  so  furnishes  a  "rule  of  decision'*  within  the 
thirty -fourth  section  of  the  Judiciary  Act,  1789. 
chapter  20;  and  in  support  of  this  proposition 
the  plaintiff  refers  to  Kev.  Sts.  of  Mass.  dL 
101,  Act  of  1786,  ch.  13;  Act  of  1807.  ch.  75; 
Rev.  fetat.  of  Mass.  ch.  146;  Act  of  Februarr 
20th,  1836,  repealing  expressly  previous  Acts'; 
Rev.  Sts.  814,  821;  Rev  Sts.  of  Mass.  ch. 
119;  Report  of  the  Commissioners  of  Rerisioo 
of  Mass.  Sts.  part  3d,  p.  154;  Report  of  the 
Ck)mmissioners  of  Revision  of  Mass.  sts.  nut 
3d,  p.  268;  Ross  v.  Duval,  13  Pet.  45-60;  Fnl- 
lerton  v.  Bank  of  the  United  States,  1  Pet.  604- 
613;  McNeil  v.  Holbrook,  12  Pet.  84.  88;  The 
Society,  etc.  v.  Wheeler,  2  Gall.  104,  138;  Jack- 
son V.  Chew,  12  Wheat.  153. 

II.  The  defendant  in  error  takes  nothing 
der  the  will  of  William  Brown,  and  has 
title  to  the  demanded  premises.     Baskin's  Ap- 
peal,  3  Barr.  304. 

1.  The  devise  to  Samuel  L.  Brown,  under 
whom  the  demandant  claims  the  estate,  was  ia 
the  following  words:  (then  followed  a  recital 
of  the  will.) 

2.  When  this  will  was  executed  and  when 
it  was  proved,  the  Statute  of  Massachusetts  of 
1791,  ch.  60,  sec.  3,  was  in  force,  and  provided 
that  "whenever  any  person  shall  hereafter  im 
and  by  his  last  will  and  testament  devise  any 
lands,  tenements  or  hereditaments,  to  any  per 
son  for  and  during  the  terms  of  sudi  persoa'a 
natural  life,  and  after  his  death  to  his  chil- 
dren or  heirs,  or  right  heirs  in  fee,  sueh  de- 
vise shall  be  taken  and  concluded  to  vest  an 
estate  for  life  only  in  such  devise,  and  a  re 
mainder  in  fee  simple  in  such  children,  heii> 
and  right  heirs,  anv  law,  ueege  or  enston  to 
the  contrary  notwithstanding." 

Howard  t% 
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J59*]  •By  the  rule  in  Shelly '»  case,  1  Coke, 
-94«  modified  in  Massachusetts,  by  the  Statute 
of  1791,  the  Stoddard  estate,  by  the  clnuse  of 
the  will  just  quoted,  would  have  been  devised 
to  Samuol  L.  Brown  for  life,  with  remainder 
in  fee  torhis  own  heirs. 

3.  But  by  the  codicil  to  the  will,  executed 
May  30,  1815,  the  testator,  for  reasons  there- 
in stated,  determined  to  change  the  character 

-of  the  original  devise,  and  he  then  proceeded 
to  "revoke  the  part  of  my  [his]  will  wherein 
any  part  of  my  [his]  estate,  reai  or  personal,  is 
devised  or  bequeathed  to  my  [his]  son  Samuel 
therein  named/'  and  in  lieu  thereof  to  be- 
queatli  to  the  said  Samuel  "only  the  income, 
interest,  or  rent  of  said  real  or  personal  estate, 
as  the  case  may  be,  so  that  no  more  than  the 
income,  interest,  or  rent  of  any  portion  of  my 
real  or  personal  estate  and  not  the  principal 
-of  said  personal  or  fee  of  said  real  estate  may 
come  to  the  said  Samuel,  my  son,  which,  at  his 
decease,  it  is  my  will  that  the  said  real  and 
personal  estate  shall  then  go  to  the  legal  heirs." 

4.  Unless  the  testator  intended  that  the  fee 
-of  his  estate  should  go  to  his  own  heirs,  he 

made  no  change  in  the  direction  of  the  prop- 
erty whatever,  because  by  the  devise  in  the 
body  of  the  will,  which  he  wished  to  change, 
he  had  already  provided  that  the  fee  should  go 
to  the  heirs  of  his  son. 

And  the  legal  construction  in  such  a  case  is, 

that  the  estate  goes  to  those  who  were  the  legal 

heirs  at  the  time  of  the  testator's  death.  Childs 

T.  Russell,  11  Met.  16;  Doe  t.  Prigg,  8  B.  & 

•Cr.  231. 

5.  The  devise  in  the  codicil  created  a  vested 
remainder  in  the  heirs  of  the  testator;  and  the 
plaintiff  in  error,  claiming  imder  the  deeds  of 
all  the  legal  heirs,  takes  the  estate.  4  Kent's 
Com.  202;    Feame  on  Cont.  Remainders,  In- 

"trodnction;   Moore  t.   Lyons,  25   Wend.   119; 
Doe  v.  Prigg,  8  B.  &  Cr.  231. 

6.  The  construction  of  this  will  involves  also 
^e  constniotion  of  a  local  statute,  namely, 
the  Act  of  1791,  ch.  60;  and  both  have  been 
the  subject  of  adjudication  by  the  highest  local 
tribunal,  in  a  suit  between  the  same  parties. 

This  court  will  therefore  give  effect  to  that 
•eonstruction  and  adjudication,  to  the  end  that 
rights  and  remedies  respecting  lands  may  be 
regulated  and  governed  by  one  law,  and  that, 
the  law  of  the  place  where  the  land  is  situated. 
Brown  ▼.  Homer,  3  Cush.  390 ;  Jackson  v.  Chew, 
12  Wheat.  153,  168;  Henderson  v.  Griffin,  5 
Pet.  151;  Daly  v.  James,  8  Wheat.  535;  Lane 
T.  Vick,  3  How.  464;  Society  v.  Wheeler,  2 
•Gall.  137. 

360*]  *The  |K>ints  made  by  the  counsel  for 
the  defendant  in  error  were  the  following: 

First.  That  as  to  the  first  prayer,  the  writ 
of  right  was  a  proper  remedy  m  this  case,  be- 
•eause  in  Massachusetts  the  writ  of  right  was 
ever,  prior  to  1840,  a  proper  remedy  in  the 
state  courts  for  a  demandant  claiming  lands 
therein  in  fee  simple,  and  having  had  actual 
seisin  under  title  coming  by  purchase.  Laws  of 
Massachusetts,  Stat.  1786,  ch.  13,  and  1807, 
•ch.  75;  Jackson  on  Real  Actions,  276,  279,  280; 
Steams  on  Real  Actions,  357,  359. 

And  this  remedy  became,  by  the  Judiciary 

Act  of  Congress  of  1789,  continued  by  Act  of 

1792,  ch.  36,  sec.  2,  the  proper  remedy  in  like 

«ases  in  the  Circuit  Court  of  the  United  States, 
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sitting  in  and  for  the  District  of  Massachusetts, 
in  the  absence  of  any  rule  to  the  contrary  pre- 
scribed by  said  Circuit  or  the  Supreme  Court 
of  the  United  States. 

And  because  ch.  101,  sec.  51,  of  the  Rev. 
Stat,  of  Massachusetts,  abolishing  writs  of 
right,  and  taking  effect  in  1840,  with  certain 
exceptions,  has  no  force  ex  proprio  vigore  in 
the  courts  of  the  United  States,  as  it  relates 
merely  to  process.  Springer  v.  Foster,  1  Story, 
602;  Judiciary  Act  of  1789,  sec.  32;  Wayman 
V.  Southard,  10  Wheat.  1-54;  Fiedler  et  al.  v. 
Carpenter,  2  Wood.  &  M.  211. 

Second.  That,  as  to  the  second  prayer,  the 
judgment  of  nonsuit  between  these  parties  in 
the  state  court  was  no  bar  nor  estoppel  to  the 
demandant  in  the  court  below.  Knox  v.  Wal- 
doborough,  5  Greenl.  185;  1  Pick.  371;  Snow- 
hill  V.  Hillyer,  4  Halst.  38;  2  Mass.  113;  Bank 
of  Illinois  V.  Hicks,  4  J.  J.  Marsh.  128;  16 
Mass.  317. 

Third.  That  as  to  the  third  prayer,  by  the 
following  language  in  the  will,  "I  give  and 
bequeath  to  my  son,  Samuel  L.  Brown,  the 
rent  or  improvement  of  my  store  and  wharf 
privilege,  situate  on  the  northerly  side  of  the 
town  dock  in  Boston,  he  to  receive  the  rent 
annually  or  quarterly  (if  the  same  should  be 
leased  or  let),  during  his  natural  life,  and  the 
premises  to  descend  to  his  heirs,  this  being  the 
estate  I  purchased  of  Mr.  Stoddard,''  a  life  es- 
tate, in  the  premises  named,  was  given  to  Sam- 
uel L.  Brown,  and  the  remainder  to  his  heirs, 
and  that  this  remainder  became  by  the  laws  of 
Massachusetts  a  distinct  estate,  protected  by 
statute  abolishing  the  rule  in  Shelly 's  case,  and 
was  contingent  till  the  heirs  of  the  said  Samuel 
were  ascerU.ined  by  his  death,  occurring  Janu- 
ary 31,  1831,  when  it  vested  absolutely  and 
became  a  title  in  fee  simple  in  George  L.  Brown, 
the  defendant  in  error,  and  Josiah  Brown,  the 
only  children  and  heirs  at  law  of  said  Samuel. 
Laws  of  Massachusetts,  Stat.  1791,  ch.  60,  sec. 
3;  Revenue  Statutes  of  same,  ch.  59,  sec.  9; 
Richardson  v.  'Wheatland,  7  Mete.  169;  [•861 
Holm  et  ux.  v.  Low,  4  Mete.  201;  Wheatland 
V.  Dodge,  10  Mete.  502;  White  v.  Woodbury,  9 
Pick.  136. 

Also,  that  the  foregoing  gift  was  not  dis- 
turbed by  the  codicil  to  the  will,  as  to  which 
the  burden  is  on  the  plaintiff  in  error  to  show 
that  it  was  disturbed. 

''To  revoke  a  clear  devise  the  intention  to 
revoke  must  be  as  clear  as  the  devise."  Doe, 
dem.  Hearle  et  ux.  v.  Hicks,  upon  error,  8 
Binff.  475. 

"A  revocation  must  be  by  express  words  or 
necessary  implication,"  Per  Shaw,  Ch.  J.,  ar- 
guendo; Lamb  v.  Lamb,  11  Pick.  375,  376. 

Also,  the  defendant  contends  that  the  revo- 
cation in  the  codicil  was  carefully  guarded  and 
limited,  ''so  that  no  more  than  the  income,  in- 
terest or  rent  of  any  portion  of  my  real  or  per- 
sonal estate,  and  not  the  principal  of  said  per- 
sonal or  fee  of  said  real  estate  may  come  to  the 
said  Samuel." 

And  to  prevent  misapprehension,  the  tes- 
tator repeated  the  devise  to  the  heirs  of  Sam- 
uel, in  the  will  already  cited  as  to  "the  prin- 
cipal of  said  personal  and  fee  of  said  real  es- 
tate," by  the  words,  "which  at  his  decease  it 
is  my  will  that  the  said  real  and  personal  es- 
tate shall  then  go  to  the  legal  heirs,"  obviously 
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of  Samuel,  because  ''his   interest  and   happi- 
ness" was  the  sole  object  of  the  codicil. 

Also,  that  the  real  and  personal  estate  of 
which  the  testator  had  by  his  will  given  ''mere 
than  the  income,"  etc.,  was  the  larjB^e  mass  of 
property,  both  real  and  personal,  given  to  the 
executor  in  trust  to  be  divided  into  four  equal 
parts,  half  of  one  of  which  fourth  parts  was 
given  to  Samuel  for  life,  remainder  to  his  heirs, 
^and  the  other  half  of  this  fourth  part  to  be 
paid  to  the  said  Samuel  in  money,  when  col- 
lected, to  stock  his  farm,  or  for  other  purposes." 

And  the  revocation  in  the  codicil  made,  be- 
cause "Samuel  had  sold  his  two  farms,"  was 
intended  merely  to  revoke  the  gift  to  Samuel 
of  his  "other  half  of  said  fourth  part,"  in  terms 
carrying  all  the  interest  therein,  to  enable  him 
to  stock  his  farm,  ^r  for  other  purposes." 

That  besides  these  interests  in  such  fourth 
part,  and  his  life  interest  in  the  Stoddard  lot 
(the  land  in  controversy),  the  will  contains  no 
gift  whatever  to  Samuel,  except  some  trifles  in 
books  and  clothing. 

Fourth.  That  as  to  the  fourth  prayer — if  the 
time  of  limitation  prescribed  by  the  Revised 
Statutes  of  Massachusetts,  chapter  119,  be  the 
governing  rule  in  this  case,  allowing  twentv 
years  from  the  death  of  Samuel  L.  Brown,  with 
ten  years  after  disability  removed — the  defend- 
362*]  ant  could  have  brought  his  action  *at 
any  time  before  February  6th,  1852;  but  if  the 
Act  of  Massachusetts  of  1786,  chapter  13  (the 
only  Limitation  Act  in  force  prior  to  Revised 
Statutes  touching  real  actions),  be  the  gov- 
erning rule  in  this  case,  then  entry  made  and 
action  brought  before  January  31st,  1861, 
would  be  sufficient,  as  to  time  of  entry  and  ac- 
tion brought. 

Fifth.  That  as  to  the  fifth  prayer — on  the 
pleadings  and  facts  in  this  case — the  defendant 
rightfully  recovered  in  the  court  below  on  the 
following  grounds,  collectively: 

1st.  Because  he  had  title  in  fee  simple  to 
real  estate,  lying  within  the  jurisdiction  of  the 
court  to  which  he  brought  suit. 

2d.  Because  he  had  actual  seisin  (see  Ward 
v.  Fuller  et  al.  16  Pick.  185)  of  the  same  with- 
in the  time  of  limitation  allowed  by  law,  and 
brought  his  action  therefor  in  season. 

3d.  Because  his  writ  of  right  against  the 
tenant  in  possession  of  the  freehold  for  the  re- 
covery of  the  fee  simple  after  actual  entry,  was 
a  proper  remedy.  Green  v.  Liter,  8  Cranch, 
229;  Wells  v.  Prince,  4  Mafts.  64;  Hunt  v. 
Hunt,  3  Mete.  175;  Jackson  on  Real  Actions, 
15;  Stearns  on  Real  Actions,  350,  370.  As  to  | 
forms  of  writs  in  all  actions  in  Massachusetts, ; 
Stearns,  91,  92,  200,  244. 

4th.  Because,  by  the  Judiciary  Act  of  CJon- 
gress  of  1789,  the  court  below  had  jurisdiction 
over  the  subject  of  controversy  and  the  parties. 

5th.  Because  no  fact  in  the  case  for  the  jury 
to  consider  was  in  dispute  between  the  parties. 

6th.  Because  the  pleadings  put  in  is-sue  the 
whole  subject  in  dispute  and  passed  upon  by 
the  court  and  jury. 

7th.  Because  the  opinion  of  the  state  court 
(which  seems  not  to  nave  at  all  considered  the 
very  important  and  essential  feature  of  the  will 
touching  the  large  mass  of  real  and  personal 
property  given  in  trust  to  the  executor,  and 
divisible  in  four  parts)  being  upon  the  con- 
struction of  a  will  only,  had  no  binding  foro« 
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in  the  United  States  courts,  and  wa  s  eititled 
only  to  the  confidence  created  by  its  fretsonii^. 
Lane  et  al.  v.  Vick,  3  How.  464;  F«^icnft  t. 
Mallet,  4  How.  370;  Thomas  et  al.  t.  I  Hatch,  a 
Sumn.  170.  f 

8th.  That  if  the  judgment  in  the  st'Vte  court, 
instead  of  a  nonsuit,  had  been  for  th<V  tenant; 
yet  as  that  action  was  by  writ  of  ^tiy,  it 
would  be  no  bar  to  a  writ  of  right,  which  would 
be  a  higher  remedy.  Steams  on  Real  Actions, 
p.  359. 

9th.  Because  the  conveyances  of  Samuel  and 
others  worked  no  forfeiture  of  the  remainder 
given  to  the  heirs  of  Samuel.  Steams  et  ux.  ▼. 
Winship  et  ux.  1  Pick.  318;  4  Kent.  255. 

Commissioner's  notes  to  Revised  Statutes  of 
Massachusetts,  pt.  2,  ch.  59,  sec.  6. 

*Mr.  Justice  Wayne  delivered  the  l*Z€X 
opinion  of  the  court: 

This  cause  has  been  brought  to  this  eonrt 
from  the  Circuit  Court  of  tne  United  States 
for  the  District  of  Massachusetts,  by  a  writ  of 
error. 

The  action  is  a  writ  of  right.  The  demand- 
ant declares  that  he  has  been  deforced  by  the 
tenant.  Fits  Henry  Homer,  of  certain  premises 
claimed  by  him  as  his  right  and  inheritance,  of 
which  he  was  seised  in  fee  within  twenty  3rears 
before  the  commencement  of  his  suit,  at  the 
May  Term  of  the  Circuit  Court,  A.  D.  1851. 
A  motion  was  made  at  a  subsequent  term  to 
quash  the  writ,  upon  the  ground  that  the  rem- 
edy by  a  writ  of  right  had  been  abolished  br 
the  Revised  Statutes  of  Massachusetts,  eh.  101, 
sec.  51.  The  court  denied  the  motion.  Thea 
the  defendant,  Fitz  Henry  Homer,  who  is  ten- 
ant of  a  part  of  the  land  demanded,  tendered 
the  general  issue  on  a  joinder  of  the  mise,  on 
the  mere  right  of  the  demandant,  as  to  that  of 
part  of  the  land  of  which  the  defendant  is  U-n- 
ant;  with  pleas  of  general  non-tenure  as  to  a 
part  of  the  demanded  premises,  and  of  special 
non-tenure  as  to  the  residue.  His  tender  was 
allowed,  and  such  pleas  were  filed;  upon  which 
the  counsel  of  the  demandant  joined  issue, 
subsequently,  the  defendant  asked  leave  to 
amend  his  pleas,  by  striking  out  the  pleas  of  the 
general  issue  and  general  nontenure,  as  the 
same  had  been  pleaded,  which  was  permitted, 
and  he  filed  a  plea  of  joinder  of  the  mise  on  the 
mere  right,  with  pleas  of  nontenure.  Th* 
demandant  joined  issue  on  the  first  plea,  and 
filed  a  replication  averring  that,  from  anything 
alleged,  he  was  not  precluded  from  having  bis 
action  against  the  defendant,  because,  at  the 
time  of  suing  out  his  writ,  the  tenant  was  ten- 
ant of  the  freehold,  as  has  been  supposed  in  the 
writ,  of  all  the  residue  of  the  demanded  prem* 
ises;  and  he  prayed  that  the  same  might  be  in- 
quired of  by  the  country.  Issue  having  been 
taEiken  upon  the  replication,  the  cause  was  tried. 
At  the  trial,  the  demandant  put  in  evidence  tlM 
will  of  William  Brown,  dated  the  26th  April, 
1815,  with  a  codicil  dated  30th  May,  1816,  upos 
which  he  rested  his  title.  The  tenant  pro- 
duced the  record  of  a  judgment  in  a  writ  of  en- 
try, brought  by  the  defendant  in  error  againnt 
the  plaintiff  in  error,  in  the  Supreme  Jodietal 
Court  of  Massachusetts,  embracing  the  prem- 
ises here  demanded,  and  which  hi^  been  sub- 
mitted to  that  court  on  an  agreement  of  faetm, 
in  which  a  judgment  of  nonsuit  was  directed 
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by  the  court ;  and  this  agreement  of  facts  and 
judgment  the  tenant  offered  in  evidence  as  a 
bar  or  estoppel  to  the  demandant,  so  far  as  the 
premises  were  identical  with  those  claimed  in 
this  writ  of  right,  and  moved  the  court  so  to 
instruct  the  jury.  The  tenant  then  put  in  the 
deeds  of  William  Brown,  Zehiah  C.  Tilden, 
8ally  Brown,  and  Samuel  Livermore  Brown, 
J64*]  *dated  May  6, 1824,  who  were  the  only 
children  and  sole  heirs  at  law  of  William 
Brown,  the  testator,  maintaining  that  the  grant- 
ors were  enabled,  by  virtue  of  the  will  and 
eodicil,  to  pass  all  the  title  to  the  demanded 
nremises  which  the  testator  had  at  the  time  of 
his  death. 

The  tenant  further  moved  the  court  to  in- 
struct the  jury  that  the  action  could  not  be 
maintained,  because  writs  of  right  to  recover 
land  in  the  State  of  Massachusetts  had  been 
abolished  by  its  laws. 

Also,  to  instruct  the  jury  that  the  demandant 
took   nothing  under   the   will   and   codicil   of 
William  Brown,  and  that  on  the  pleadings  and 
facts  in  the  case  the  demandant  could  not  main- 
tain   this    action.      Another    instruction    was 
asked,  namely:  that  the  rights  and  title  of  the 
demandant,  and  those  under  whom  he  claims,  to 
the  demanded  premises,  or  any  part  thereof, 
have  been  barred  by  the  Statute  of  Limitations 
of  Massachusetts.    But  the  counsel  for  the  ten- 
ant, now  the  plaintiff  in  error  in  this  court, 
stated  in  his  argument  that  his  other  prayers 
for  instruction  were  not  relied  upon.    The  court 
refused  to  give  either  of  the  instructions  just 
recited,  and  instructed  the  jury  that  the  de- 
mandant was  entitled  to  a  verdict  for  that  part 
of  the  demanded  premises  as  to  which  the  ten- 
ant had  pleaded  the  general  issue;  and  as  to 
that  part  of  the  demanded  premises  to  which 
the  tenant  had  put  in  pleas  of  non-tenure,  that 
their  verdict  should  be  for  the  tenant.     The 
counsel  for  the  defendant  excepted  to  the  refus- 
als and   to   the  instructions  which  the   court 
gave,  and  the  jury  returned  a  verdict  for  the 
demandant,  ''that  on  the  first  issue,  being  the 
general  issue,  the  jury  find  that  the  said  George 
L.  Brown  hath  more  mere  right  to  have  an  un- 
divided moiety  of  so  much  of  the  demanded 
premises   as   is   thus  described    (northerly   by 
Clinton  Street  sixteen  feet :  easterly  by  the  cen- 
ter of  a  brick  wall,  dividing  the  premises  from 
land  formerly  of  D.   Packer,  deceased,  fifteen 
feet  eight  inches;  southwardly  by  land,  former- 
ly of   Savage,  now  of  Homer,  the  defendant, 
twenty-three   feet,  with  the  appurtenances  to 
him  and  his  heirs,  as  he  hath  above  demanded 
the  same)  than  the  said  Homer  has  to  hold  the 
same  as  he  now  holds  it,  as  the  said  Brown  by 
his  aforesaid  writ  hath  above  supposed;   and 
that  the  demandant  was  seised  of  the  same,  as 
by  him  in  his  writ  alleged.    On  the  second  and 
third  issues,  being  upon  the  pleas  of  general 
and  special  non-tenure,  the  jury  find  that  the 
said  Fitz  Henry  Homer  was  not  at  the  date  of 
the  writ,  has  not  been  since,  and  is  not  now, 
seised  as  of  freehold  of  any  part  of  the  land 
therein  described,  as  the  said   Brown  by  his 
aforesaid  writ  hath  above  supposed." 

We  think  that  the  remedy  by  a  writ  of  right 
S€5*]  /or  the  recovery  •of  corporeal  heredita- 
ments in  fee  simple,  may  still  be  resorted  to  in 
the  Circuit  Court  of  the  United  States  for  the 
District  of  Massachusetts,  though  the  same  hat 
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been  abolished  in  the  courts  of  that  State,  and 
that  the  court  did  not  err  in  instructing  the 
jury  accordingly.  Such  a  remedy  existed  in 
the  courts  of  Massachusetts  until  the  year  1840, 
and  it  became,  by  the  Judiciary  Acts  of  178(K 
and  1792,  a  remedy  in  the  Circuit  Court  for  that 
district;  any  subsequent  legislation  of  the  State 
abolishing  it  in  its  courts  does  not  extend  to  the 
courts  of  the  United  States,  because  it  is  a  mat- 
ter of  process  which  is  exclusively  regulated  by 
the  Acts  of  Congress.  Way  man  v.  Southard, 
10  Wheat.  1.  It  is  as  process  alone,  however, 
that  it  continues  in  the  courts  of  the  United 
States,  subject  to  the  limitation  prescribed  by 
the  Revised  Statutes  of  Massachusetts,  as  to  the 
time  within  which  such  a  remedy  may  be  pros- 
ecuted in  its  courts. 

The  second  instruction  asked  was  also  prop- 
erly refused.  A  judgment  of  nonsuit  is  only 
given  after  the  appearance  of  the  defendant, 
when,  from  any  deli^  or  other  fault  of  the 
plaintiff  against  the  rules  of  law  in  any  subse- 
quent stage  of  the  case,  he  has  not  followed  the 
remedy  which  he  has  chosen  to  assert  his  claim- 
as  he  ought  to  do.  For  such  delinquency  or 
mistake  he  may  be  non  pros'd,  and  is  liable  to- 
pay  the  costs.  But  as  nothing  positive  can  be 
implied  from  the  plaintiff's  error  as  to  the  sub- 
ject matter  of  his  suit,  he  may  re-assert  it  by 
the  same  remedy  in  another  suitj  if  it  be  appro- 
priate to  his  cause  of  action,  or  by  any  other 
which  is  so,  if  the  first  was  not.  Black.  295; 
1  Pick.  371;  2  Mass.  113. 

It  is  not,  however,  only  for  a  non-appearance, 
or  for  delays  or  defaults  that  a  nonsuit  may  be 
entered.  The  plaintiff  in  such  particulars  may 
be  altogether  regular,  and  the  pleadings  be 
completed  to  an  issue  for  a  trial  by  the  juryj 
yet  the  parties  may  concur  to  take  it  from  the 
jury  with  the  view  to  submit  the  law  of  the 
case  to  the  court  upon  an  agreed  statement  of 
facts  with  an  agreement  that  the  plaintiff  shall 
be  non  prosM,  if  the  facts  stated  are  insufticient 
to  maintain  the  right  which  he  claims.  The 
court  in  such  a  case  will  order  a  nonsuit,  if  it 
shail  think  the  law  of  it  against  t^e  plaintiff, 
but  it  will  declare  it  to  be  done  in  conformity 
with  the  agreement  of  the  parties,  and  ita 
effect  upon  the  plaintiff  will  be  precisely 
the  same  and  no  more  than  if  he  had 
been  non  pros'd  for  a  non-appearance  when 
called  to  prosecute  his  suit,  or  for  one  of  those 
delays  from  which  it  may  be  adjudged  that  he 
is  indifferent.  The  Supreme  Court  of  Massa- 
chusetts, in  deciding  the  cause  submitted  to  it,, 
did  so  in  conformity  to  an  agreement  between 
the  parties,  but  its  judgment  cannot  be  plead- 
ed as  a  bar  to  the  suit,  though  in  giving  it,  an 
opinion  was  expressed  upon  the  merit  of  the  de- 
mandant's *claim  under  the  will  of  his  [*306^ 
grandfather,  William  Brown. 

The  court  was  also  asked  to  instruct  the  jury 
that  the  demandant  was  estopped  from  prose- 
cuting this  action  by  his  agreement  in  his  pre- 
vious suit  to  submit  it  upon  a  statement  of  facts. 
In  every  view  which  can  be  taken  of  an  estops 
pel,  that  agreement  cannot  be  such  here,  be- 
cause the  demandant  does  not  make  in  this  case 
any  denial  of  a  fact  admitted  by  him  in  that 
case.  He  rests  his  title  here  to  the  demanded 
premises  upon  the  same  proofs  which  were 
then  agreed  by  him  to  be  facts.  This  he  has  a 
right  t«  do.    His  agreement  only  estopped  him 
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from  denying  that  he  had  submitted  himself  to 
be  nonsuited,  or  that  he  was  not  liable  to  its 
consequences. 

We  come  now  to  the  third  prayer  for  an  in 
•tniction  which  the  court  denied.  It  was  that 
the  demandant  takes  nothing  under  the  will  of 
William  Brown,  and  that  he  has  no  title  to  the 
demanded  premises  or  any  part  thereof.  The 
land  sued  for  is  a  part  of  what  the  testator  des- 
ignates in  his  will,  the  estate  bought  from  Mr. 
Stoddard.  He  bequeaths  the  rent  or  improve- 
ment of  the  store  upon  it,  with  the  wharf  priv- 
ilege, to  his  son,  Samuel  L.  Brown,  during  his 
natural  life,  "and  the  premises  to  descend  to 
his  heirs."  It  is  here  said  that  this  bequest  and 
^•devise  was  revoked  by  the  testator  in  the  codi- 
cil to  his  will.  Care  must  be  taken  in  the  ap- 
plication of  the  codicil  to  the  will,  but  in  our 
opinion  the  testator's  intention  may  be  satis- 
factorily shown  from  the  language  which  he 
uses  in  the  codicil,  and  from  its  direct  connec- 
tion with  one  of  the  bequests  in  the  will  to 
Samuel.  The  latter  will  be  more  readily  seen 
by  a  recital  of  all  the  testator's  bequeaths  to 
Samuel,  before  we  make  the  application  of  the 
codicil  to  that  which  we  have  referred.  The 
first  bequest  is  that  already  stated  of  the  rent 
or  improvement  of  the  store  and  wharf  privi- 
lege of  the  Stoddard  property.  He  then  directs 
his  son  William,  as  some  consideration  for  the 
difference  in  the  value  of  the  devise  to  him 
over  that  of  his  bequest  to  Samuel,  to  vest  one 
thousand  dollars  in  stock,  the  interest  of  which 
is  to  be  paid  to  Samuel  during  his  life  and  the 
principal  to  descend  to  his  heirs.  The  third 
oequest  to  Samuel  is  one  fourth  part  of  a  mass 
of  real  and  pergonal  estate  as  it  is  mentioned  in 
the  will,  and  all  his  other  property  not  be- 
fore or  hereafter  disposed  of,  as  the  same  may 
be  turned  into  money,  with  this  direction  to 
his  executor,  to  vest  one  half  of  one  fourth  of 
it  in  stock  or  real  estate,  "the  dividend  or  rent 
of  which  is  to  be  paid  to  Samuel  as  it  may 
arise,  and  the  principal  or  premises  to  descend 
to  his  heirs."  The  testator  then  bequeaths  to 
Samuel  the  other  half  of  that  fourth  in  money, 
when  collected,  to  stock  his  farm  or  for  ot*her 
367*]  purposes.  The  'difference  between  this 
last  and  the  other  bequests  to  Samuel  being 
that  he  had  in  all  of  the  others  only  a  life  in- 
terest, and  in  this  an  unqualified  and  absolute 
right.  Now,  the  question  is,  what  qualifica- 
tions have  been  made  by  the  testator's  codicil 
of  his  bequests  in  the  will  to  Samuel  and  his 
heirs,  and  whether  the  codicil  does  not  relate 
exclusively  to  that  bequest  of  money  left  to 
Samuel  to  stock  his  farm  and  for  other  pur- 
poses? That  must  be  determined  by  the  lan- 
guage of  the  codicil.  If  that  is  sufficient  to  in- 
dicate the  testator's  meaning,  we  are  not  per- 
mitted to  search  out  of  it  for  an  inference  of 
his  intention.  If  it  bears  directly  upon  one  of 
his  bequests  to  Samuel  in  such  a  way  as  to 
change  it  from  an  absolute  gift  into  a  life  in- 
terest, in  conformity  with  the  prevalent  inten- 
tion of  the  testator  manifested  throughout  the 
body  of  his  will,  to  leave  to  Samuel  only  a  life 
interest  in  any  part  of  his  estate,  except  as  to 
that  bequest  of  the  one  half  of  one  fourth  al- 
ready mentioned  to  stock  his  farm  and  for 
other  purposes,  no  other  application  of  the  cod- 
icil can  be  made  to  any  other  bequest  in  the 
-testator's  will. 
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We  learn  from  the  codicil  that  Samuel  bmd 
sold  his  farm  between  the  date  of  the  will  and 
that  of  the  codicil,  for  the  stocking  of  which 
the  testator  had  given  to  him  a  sum  of  monej. 
And  then  the  tesUitor  states  his  inducement  for 
making  the  codicil  to  be  Samuel's  apparent  re- 
linquishment "of  everr  intention  to  agricul- 
tural pursuits,"  and  that  beins  absent  at  aea 
to  qualify  himself  for  a  seafaring  life,  he  con- 
siders it  to  be  more  for  his  interest  and  happi- 
ness to  repeal  and  revoke  "the  part  of  my  will 
wherein  any  part  of  my  estate,  real  or  personal, 
is  devised  or  bequeathed  to  my  son  Samuel 
therein  named,"  and  in  lieu  thereof  to  bequeath 
to  him  only  the  income,  interest,  or  rent  of  the 
real  or  personal  estate  during  his  life.  Now, 
excepting  the  imqualified  bequest  of  the  money 
to  his  stock  farm,  the  testator  had  not,  in  either 
of  his  other  bequests,  left  to  Samuel  any  more 
than  the  income,  interest  or  rent  of  any  part 
of  his  real  or  personal  estate;  declaring  that 
the  property  or  stock  from  which  such  rent  or 
income  might  arise,  should  go  to  his  heirs. 
With  such  corresponding  intentions,  both  in 
the  will  and  in  the  codicil,  in  regard  to  Samnel, 
the  codicil  cannot  be  considered  as  a  revoca- 
tion of  the  former  interest  given  to  Samuel  for 
his  life,  and  afterwards  to  his  heirs,  unless  the 
testator  has  used  language  showing  an  exprefl^ 
intention  to  exclude  Samuel's  heirs  from  that 
which  had  .been  given  to  him  for  his  life,  and 
afterwards  without  any  limitation  to  them. 
That  the  testator  has  not  done.  The  onlj 
words  in  the  codicil  which  have  been  urjred  in 
the  argument  to  show  that  the  testator  meant 
to  do  so,  is  his  uncertain  declaration  at  the  end 
of  it,  that  it  was  his  will  that  the  real  and  per- 
sonal estate  out  of  which  Samuel  was  to 
*have  the  income  during  his  life,  [*36S 
should  at  his  death  go  to  the  legal  heirs.  It 
was  said  thai  these  words — the  legal  h«»ir» — in 
connection  with  those  immediately  preceding, 
"so  that  no  more  than  the  income,  interest  or 
rent  of  any  portion  of  his  real  or  personal,  and 
not  the  fee  of  said  real,  may  come  to  the  said 
Samuel,"  meant  nothing,  unless,  they  related  to 
the  devise  of  the  Stoddard  estate,  and  to  the 
testator's  own  heirs,  because  in  that  derine  it 
had  been  provided  already  that  the  fee  should 
go  to  the  neirs  of  Samuel. 

Without  yielding  to  such  a  conclusion.  It  is 
sufficient  for  us  to  say,  that  the  testator  had 
provided  that  other  real  estate  might  be  bought 
out  of  one  half  of  one  fourth  of  the  proceeds 
of  the  property  left  to  the  executor,  in  trust  to 
be  sold  for  the  benefit  of  his  four  children,  tke 
rent  of  which  was  given  to  Samuel  with  a  de- 
vise of  it  after  his  death  to  his  heirs,  and  that 
he  had  given  to  Samuel  absolutely  the  other 
half  of  that  fourth,  which  last  he  meant  by 
his  codicil  to  revoke  and  to  place  upon  th^ 
same  footing  with  the  rest  of  his  estate,  the  in 
terest  or  rent  of  which  he  bequeathed  to  Sam- 
uel for  his  life.  We  have  been  brought  to  this 
conclusion  by  the  language  of  the  testator  In 
his  will  and  codicil.  His  recital  of  the  causes 
which  induced  him  to  make  the  codicil,  b1k>wa 
that  he  had  a  particular  part  of  his  will  in  view 
(and  not  all  those  parts  of  it  in  which  he  had 
provided  for  Samuel),  singly  In  connection 
with  Samuel,  and  that  it  was  a  consequence  of 
those  circumstances  (the  sale  by  Samuel  of  hi« 
farm  and  his  intention  to  follow  a  seafaring 
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life)  which  made  him  consider  it  to  be  more 
for  his  interest  and  happiness  to  revoke  that 
bequest  only  in  which  he  had  given  absolutely 
a  sum  of  money  to  his  son  to  stock  his  farm. 
The  words  of  revocation  are:  "I  do  hereby 
repeal  and  revoke  the  part  of  my  will  wherein 
any  part  of  my  estate,  real  or  personal,  is  be- 
queathed to  my  son,  the  said  Saimuel,  and  in 
lieu  thereof  do  bequeath  to  my  son,  the  said 
Samuel,  only  the  income,  interest  or  rent  of  said 
real  or  personal  estate,  as  the  case  may  be."  It 
18  only  by  changing  the  words  "tlie  part  of 
my  will"  into  the  "parts"  of  my  will,  that  the 
codicil  can  be  made  to  bear  upon  all  of  those 
parts  of  the  will  in  which  Samuel  had  been 
made  for  his  life  the  object  of  that  arrange- 
ment for  him  of  which  his  father  speaks  in  thAt 
clause  of  the  will  which  contains  the  Stoddard 
bequest.  We  think,  from  the  lan^age  used 
by  the  testator,  that  he  has  bequeathed  and  de- 
mised to  the  heirs  of  Samuel  all  of  the  property 
in  which  their  father  was  siven  a  life  interest; 
that  the  codicil  revokeu  only  that  clause  of  the 
will  which  contains  a  bequest  of  money  abso- 
lutely to  Samuel,  and  puts  it  upon  the  same 
footing  with  his  other  bequests  to  Samuel,  both 
as  respects  Samoel  and  his  heirs.  The  instruc- 
369*]  tion  asked  by  the  tenant  *wa8  therefore, 
in  our  opinion,  rightly  refused  by  the  court, 
and  we  shall  direct  its  judgment  in  the  suit  to 
be  afiirmed. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Massa- 
chusetts, and  was  argued  by  counsel;  on  con- 
sideration whereof,  it  is  now  here  ordered  and 
adjudged  by  this  court,  that  the  judgment  of 
the  said  Circuit  Court  in  this  cause  be,  and  the 
same  is  hereby  affirmed,  with  costs. 


THE    PIQUA    BRANCH    OF    THE    STATE 
BANK  OF  OHIO,  Plaintiff  in  Error, 

V. 

JACOB  KNOOP,  Treasurer  of  Miami  County. 

Municipal  corporations — private — difference  ex- 
plained— General  Banking  Law  of  Ohio  is 
contract  as  to  taxes— obligation  of. 

In  1845  the  Legislature  of  Oblo  passed  a  general 
bankini?  law,  the  fifty-ninth  section  of  which  re- 
quired the  officers  to  make  semi-annual  dividends, 
and  the  sixtieth  required  them  to  set  off  six  per 
cent,  of  such  dividends  for  the  use  of  the  State, 
which  snm  or  amount  so  set  off  should  he  in  lieu 
of  all  taxes  to  which  the  company,  or  the  stock- 
holders therein,  would  otherwise  be  subject. 

This  was  a  contract  fixing  the  amount  of  taxa- 
tion, and  not  a  law  prescribing  a  rule  of  taxation, 
until  changed  by  the  Legislature. 

In  1851  an  Act  was  passed  entitled,  "An  Act  to 
tax  banks,  and  bank  and  other  stocks,  the  same  as 
property  Is  now  taxable  by  the  laws  of  this  State. 
The  operation  of  this  law  being  to  increase  the 
tax,  the  banks  were  not  bound  to  pay  that  In- 
crease. 

A    municipal   corporation.    In    which   Is   vested 


some  portion  of  the  administration  of  the  govern- 
ment, may  be  changed  at  the  will  of  the  Legisla- 
ture. But  a  bank,  where  the  stock  Is  owned  by 
individuals.  Is  a  private  corporation.  Its  char- 
ter is  a  legislative  contract,  and  cannot  be  changed 
without  Its  assent. 

The  preceding  case  npon  this  subject,  examin4!d, 
and  the  case  of  The  Providence  Bank  v.  Billin^:^, 
4  Pet.  561,  explained. 

THIS  case  was  brought  up  from  the  Supreme 
Court  of  Ohio,  by  a  writ  of  error  issued 
under  the  twenty-fifth  section  of  the  Judiciary 
Act. 

In  the  record  there  was  the  following  certifi- 
cate from  the  Supreme  Court  of  Ohio,  which 
explains  the  nature  of  the  case. 

And  thereupon,  on  motion  of  tlie  defendant, 
it  is  hereby  certified  by  the  court,  and  ordered 
to  be  made  a  part  of  the  record  herein,  that  in 
the  above-entitled  cause  the  petitioner  claimed 
to  collect,  and  prayed  the  aid  of  the  court  to 
enforce  the  payment  of,  the  tax  in  the  petition 
mentioned,  under  an  Act  of  the  General  Ab- 
sembly  of  the  State  of  Ohio,  passed  March  2 let, 
1851,  entitled  "An  Act  ta  tax  banks,  and  bank 
and  other  stocks,  *the  same  as  other  [*370 
property  is  now  taxable  by  the  laws  of  this 
State,"  a  certified  copy  of  which  is  filed  as  an 
exhibit  in  this  cause,  marked  ''A."  The  said 
defendant,  by  way  of  defense  to  the  prayer  of 
said  petitioner,  etc.,  set  up  an  Act,  entitled 
"An  Act  to  incorporate  the  State  Bank  of  Ohio, 
and  other  banking  companies,"  enacted  by  the 
General  Assembly  of  the  State  of  Ohio,  Febru- 
ary 24th,  1845,  a  certified  copy  of  which  is  filed 
as  an  exhibit  in  this  cause,  marked  "B";  under 
which  Act  the  defendant  organized  and  be- 
came and  was,  a  branch  of  the  State  Bank  of 
Ohio,  exercising  the  franchises  of  such  bank 
prior  to  and  ever  since  the  year  1847 ;  and  that 
the  defendant  claimed  that,  hj  virtue  of  the 
operation  of  said  Act  last  mentioned,  the  State 
of  Ohio  had  entered  into  a  binding  contract 
and  obligation,  whereby  the  State  of  Ohio  had 
agreed  and  bound  herself  not  to  impose  any 
tax  upon  the  defendant,  and  not  to  require  the 
defendant  to  pay  any  tax  for  the  year  1851, 
other  or  greater  than  six  per  cent,  on  its  divi- 
dends or  profits,  as  provided  by  the  sixtieth 
section  of  the  said  Act  of  February  24th,  1845. 
And  it  is  further  certified,  that  there  was  drawn 
in  question  in  said  cause  the  validity  of  the 
said  Statute  of  the  State  of  Ohio,  passed  March 
21st,  1851,  hereinbefore  mentioned,  the  said 
defendant  claiming  that  it  was  a  violation  of 
the  said  alleged  agreement  and  contract  be- 
tween the  State  of  Ohio  and  the  said  defend- 
ant, and  on  that  account  repugnant  to  the  Con- 
stitution of  the  United  States,  and  void;  but 
the  court  here  held  and  decided:  1st.  That  the 
sixtieth  section  of  said  Act  of  February  24th, 
1845,  to  incorporate  the  State  Bank  of  Ohio, 
and  other  banking  companies,  contains  no 
pledge  or  contract  on  the  part  of  the  State  not 
to  alter  or  change  the  mode  or  amount  of  taxa- 
tion therein  specified;  but  the  taxing  power  of 
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Note. — As  to  point  that  when  the  charter  of 
a  bank  fixes  the  amount  of  taxes  it  Is  to  pay,  the 
state  cannot  levy  another  or  greater  fax — ap 
proved  In  Dodge  v.  Woolsey,  18  How.  331 ;  see, 
also,  Mech's  &  Traders'  B'k  v.  Debolt.  18  How. 
380 :  Jefferson  Branch  B'k  v.  Skelley.  436 ;  Frank- 
lin Branch  B'k  v.  Ohio,  1  Black,  474;  WHght  v. 
Sill.   2   BInck.  544. 

Constitutionality  of  law  altering  charter  as  im- 
pairing contract.     See  note  to  Dart.  CoIL  v.  Wood- 
ward, 4  L.  ed.  U.  8.  ^29. 
14  li.  ed« 


What  laws  are  void  as  impairing  obligation  of 
contracts.     Constitutionality    of    laws    or    of    re- 

Eeal  or  modification  of  statute.  Vested  rights, 
ow  affected  by  subsemient  repeal  of  statute. 
Vested  rights  defined.  See  note  to  Fletcher  v. 
Peck,  3  L.  ed.  U.  S.  162. 

Corporate  taxation  as  affected  by  the  contract 
clause  in  the  Federal  Constitution — see  note, 
60  L.R.A.  33. 
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the  General  Assembly  of  the  State  of  Ohio  over 
the  property  of  companies  formed  under  that 
Act  is  the  same  as  over  the  property  of  indi- 
viduals. And  2d.  That  whether  the  franchises 
of  such  companies  may  be  revoked,  changed 
or  modified,  or  not,  the  Act  of  March  21st, 
1861,  upon  any  construction,  does  not  impair 
any  right  secured  to  them  by  the  Act  of  1845, 
and  is  a  constitutional  and  valid  law.  And  it 
is  further  certified,  that  the  decision  of  the 
question  as  to  the  validity  of  the  said  Statute 
of  1851,  was  necessary  to  the  decision  of  said 
cause,  and  the  decision  in  the  premises  was  in 
favor  of  the  validity  of  said  Statute.  The 
court  do  further  certify,  that  this  court  is  the 
highest  court  of  law  and  equity  of  the  State  of 
Ohio  in  which  a  decision  of  this  suit  could 
be  held.  And  it  is  ordered,  that  said  exhibits 
A  and  B  be  made  parts  of  the  complete  record 
in  this  cause. 

The  contents  of  exhibits  A  and  B  are  stated 
in  the  opinion  of  the  court. 
S71*]  *The  case  was  argued  by  Messrs. 
Stanbierry  and  Veriton  for  the  plaintiff  in  er- 
ror, and  by  Messrs.  Spalding  and  Pugh  for  the 
defendant  in  error. 

The  points  made  by  the  counsel  for  the  plain- 
tiff in  error  were  the  following: 

1st.  That  the  Piqua  Branch  of  the  State 
Bank  of  Ohio  is  a  private  corporation. 

The  principle  governing  this  point  is,  that  if 
the  whole  interest  of  a  corporation  do  not  be- 
long to  the  public,  it  is  a  private  corporation. 
Angell  ft  Ames  on  Ck)rporations,  sees.  31  to  36 
inclusive;  Dartmouth  v.  Woodward,  4  Wheat. 
636;  Baily  v.  Mayor  of  New  York.  3  Hill,  631; 
Bank  United  States  ▼.  Planters'  Bank  Georgia, 

0  Wheat.  907;  Miners'  Bank  v.  United  States, 

1  Greene,  563;  Bonaparte  t.  Camden  &  Amboy 
R.  R.  Co.  1  Bald.  222. 

2d.  The  Act  of  the  24th  of  February,  A.  D. 
1846,  providing  for  the  creation  of  this  private 
corporation,  became,  by  its  acceptance,  a  con- 
tract between  the  State  and  the  corporators, 
which  contract  is  entitled  to  the  protection  of 
that  clause  of  the  Constitution  of  the  United 
States  which  prohibits  the  States  from  passing 
any  law  impairing  the    obligation  of  contracts. 

Angell  &  Ames  on  Corp.  sees.  31,  469,  767; 
Dartmouth  College  v.  Woodward,  4  Wheat.  636 ; 
Gordon  v.  Appeal  Tax  Court,  3  How.  145; 
West  River  Bridge  Co.  v.  Dix.  6  How.  531; 
Planters'  Bank  of  Mississippi  v.  Sharp,  6  How. 
826,  327 ;  East  Hartford  v.  Hartford  Bridge  Co. 
17  Conn.  93;  New  Jersey  v.  Wilson,  7  Cranch. 
164;  Fletcher  v.  Peck,  6  Cranch,  88;  Terrett  v. 
Taylor,  9  Cranch,  43;  Town  of  Pawlet  v.  Clarke, 
9  Cranch,  292;  Wales  v.  Stetson,  2  Mass.  143; 
Enfield  Toll  Bridge  v.  Conn.  River  Co.  7  Com. 
63;  McLoren  v.  Pennington,  1  Paige,  Ch.  107;  2 
Kent's  Com.  305,  306;  Greene  v.  Biddle,  8 
Wheat.  1 ;  University  of  Maryland  ▼.  Williams, 
9  G.  d&  J.  402;  Bayne  v.  Baldwin,  3  Sm.  &  M. 
(Miss.)  661;  Aberdeen  Academy  v.  Mayor  of 
Aberdeen,  13  Sm.  &  M.  646;  Young  v.  Harri- 
son, 6  Ga.  130 ;  Coles  v.  Madison  County,  Breese 
(HI.)  120;  Bush  v.  Shipman,  4  Scam.  (III.) 
190;  The  People  v.  Marshall,  1  Oilman  (HI.) 
672 ;  State  v.  Hayward,  3  Rich.  S.  C.  389 ;  Baily 
▼.  Railroad  Co.  4  Harr.  (Del.)  389;  LeCleroq 
V.  Gallipolis,  7  Ohio,  217;  State  ▼.  Cora'l  Bank 
of  Cincinnati,  7  Ohio,  125;  State  v.  Wash.  Soc. 
Library,  9  Ohio,  96;  Michigan  Bank  ▼.  Hast- 
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ings,  1  Doug.  (Mich.)  225;  Bank  of  Pennsjl- 
vania  v.  Commonwealth,  19  Penn.  151;  Hanlj 
V.  Waltham,  9  Pick.  108. 

3d.  The  right  of  a  state  to  tax  the  propeity 
of  a  private  corporation  *(8uch  as  a  [*S7S 
bank)  or  to  tax  any  specified  property  of  pri- 
vate persons  may,  by  legislative  contract,  be 
wholly  relinquished,  commuted,  or  limited  to  an 
agreed  amount,  and  no  State  law  ean  incipaiv 
the  validity  of  such  contract. 

Angell  ft  Ames  on  Corp.  sees  469-472  ia- 
clusive;  Gordon  v.  Appeal  Tax  Court,  3  How. 
133;  Gordon's  Ex'rs  v.  Baltimore,  5  GilL  231; 
Bank  of  Cape  Fear  v.  Edwards,  6  Ired.  516^ 
Bank  of  Cape  Fear  v.  Deming,  7  Ired.  516; 
Union  Bank  of  Tennessee  v.  State,  9  Yerg.  490; 
State  of  New  Jersey  v.  Bury,  2  Harr.  84;  Gor- 
don ▼.  State,  1  Zabriskie,  527 ;  Johnson  ▼.  Com- 
monwealth, 7  Dana,  342;  Bank  of  Illinois  v. 
The  People,  4  Scam.  304;  Williams  ▼.  Union 
Bank  of  Tennessee,  t  Hump.  339;  Atwater  t. 
Woodbridge,  6  Conn.  223;  Osborne  t.  Hum- 
phrey, 7  Conn.  335;  East  Hartford  v.  Hartford 
Bridge  Company,  17  Conn.  93;  State  t.  Comi 
Bank  of  Cincinnati,  7  Ohio,  126. 

In  the  absence  of  adjudicated  cases  to  ea- 
tablish  the  right  of  the  Legislature  of  a  state 
thus  to  relinquish,  commute  or  limit  the  amount 
of  taxation,  it  might  and  ought  to  be  inferred 
from  the  uniformity  and  extent  of  its  exerrise 
by  the  States  from  tbeir  earliest  history  to  the 
present  time. 

In  the  case  of  Briscoe  ▼.  Bank  of  Kontudcy* 
11  Pet.  318,  the  court  say,  "that  a  uniform 
course  of  action  involving  the  riffht  to  the  ex- 
ercise of  an  important  power  by  the  State  gov- 
ernments for  half  a  century,  and  this  almosi 
without  question,  is  no  unsatisfactory  erideiMe 
that  the  power  is  rightly  exercised.  Cin.  WiL 
&  ZanesvUle  R.  R.  Co.  ▼.  Com'rs  Clinton  Go.  tl 
Ohio,  96. 

In  accomplishing  the  lawful  purpoeea  of 
legislation,  tne  choice  of  means  adapted  to  tha 
end  must  be  left  exclusively  to  the  discretioii  of 
the  Legislature,  provided  the  means  used  are 
not  prohibited  by  the  Constitution.  Cin.  WiL 
&  Zanesville  R.  R.  Co.  t.  Com'rs  Clinton  Go. 
21  Ohio,  96. 

4th.  The  plaintiff  in  error  claims  that  by  tha 
sixtieth  section  of  the  Act  of  24th  of  February. 
1845,  the  State,  by  contraat  (and  not  by  legis 
lative  command),  fixed  and  agreed  upon  iW 
time,  manner,  and  amount  of  taxation  to  bo 
imposed  upon  and  paid  by  said  bank,  which  con- 
tract is  mutually  binding  on  the  parties,  ao4 
cannot  be  changed  or  abrogated  by  either  with- 
out the  consent  of  the  other. 

This  last  proposition  involves  an  interpro- 
tation  of  to  much  of  said  law  as  relatea  to  Um 
subject  of  taxation  in  two  aspects: 

1.  Whether  the  sixtieth  section  be  a  contract 
on  the  subject  of  taxation,  as  claimed  by  tbo 
plaintiff  in  error,  or  a  law  dictating  and  ccmb- 
manding  the  amount  of  taxation,  as  claimed  by 
the  defendant  in  error. 

*2.  If  it  be  a  contract,  whether  it  was  [*S7S 
temporary  and  depending  on  the  will  of  tbo 
Legislature,  or  permanent,  and  to  remain  ia 
force  during  the  term  of  the  charter. 

The  court  lay  down  the  doctrine  in  Charle* 
River  Bridge  ▼.  Warren  Bridge,  11  Piet.  54^ 
that  in  the  construction  of  rtatutes  creating 
corporations,  the  rules  of  the  eommon  law  mnat 
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covem  in  this  country;  and  in  the  same  opin- 
Um,  at  page  548,  the  court  say,  that  the  rules 
of  construing  a  statute  which  surrenders  the 
taxing  power,  are  the  same  as  those  that  apply 
to  any  other  affecting  the  public  interest. 

In  the  case  of  The  Sutton  Hospital,  Lord 
Coke  lays  down  the  rule  of  the  common  law  in 
the  construction  of  charters  in  the  following 
terms,  namely:  "That  the  best  exposition  of 
the  King's  charter  is  upon  the  consideration 
of  the  whole  charter  to  expound  the  charter  by 
the  charter  itself,  every  material  part  thereof 
being  explained  according  to  the  true  and  gen- 
uine sense,  which  is  the  best  method."  The 
rule  of  interpretation  is  laid  down  by  the  Su- 
preme Court  in  Charles  River  Bridge  v.  War- 
ren Bridge,  11  Pet.  549.  Also,  by  Judge  Story, 
in  his  dissenting  opinion,  at  page  600.  Also, 
in  case  of  Richmond  Railroaa  Co.  y.  Louiia 
Railroad  Company,  13  How.  18. 

Where  a  right  is  not  given  in  express  words 
by  the  charter,  it  may  be  deduced  by  interpre- 
tation, if  it  is  clearly  inferable  from  some  of 
its  provisions.  Stourbridge  Canal  v.  Wheely, 
2  Bam.  &  Adol.  792;  Union  Bank  of  Tennes- 
see V.  The  State,  9  Yerg.  495. 

In  adopting  the  rule  of  expounding  the  char- 
ter by  the  charter  itself,  the  court  is  referred 
to  all  that  part  of  the  Act  of  Incorporation 
which  is  subsequent  to  the  forty-fifth  section. 
In  construing  statutes  making  grants  for 
private  enterprise,  it  is  a  settled  principle. 

Ist.  That  all  grants  for  purposes  of  this  sort 
are  to  be  construed  as  contracts  between  the 
government  and  th/e  grantee,  and  not  as  mere 
laws.    11  Pet.  660;  Judge  Story's  opinion. 

2d.  That  they  are  to  receive  a  reasonable 
construction.  And  if  from  the  express  words 
of  the  act,  or  iust  and  plain  inference  from  the 
terms  used,  tne  intent  can  be  satisfactorily 
made  out,  it  is  to  prevail  and  be  carried  into 
effect.  But  if  the  language  be  ambiguous,  or 
the  intent  cannot  be  satisfactorily  made  out 
from  the  terms  used,  then  the  act  is  to  be  taken 
most  strongly  against  the  grantee  and  most 
beneficially  to  the  public.    11  Pet.  600. 

The  following  points  made  on  behalf  of  the 
defendant  in  error,  are  copied  from  the  brief 
of  Mr.  Spaulding. 

The  first  section  of  the  "Act  to  tax  banks, 
374*]  and  bank  and  other  *stocks,  the  same 
as  other  property  is  now  taxable  by  the  laws 
of  this  State, '  passed  March  21,  1851,  reads  as 
follows : 

"That  it  shall  be  the  duty  of  the  president 
and  cashier  of  each  and  every  banking  institu- 
tion incorporated  by  the  laws  of  this  State, 
and  having  the  right  to  issue  bills  or  notes  for 
circulation,  at  the  time  for  listing  personal 
property  under  the  laws  of  this  state,  to  list 
the  capital  stock  of  such  banking  institution, 
under  oath,  at  its  true  value  in  money,  and  re- 
turn the  same,  with  the  amount  of  surplus 
and  contingent  fund  belonging  to  such  bank- 
ing institution,  to  the  assessor  of  the  township 
or  ward  in  which  such  banking  institution  is 
located;  and  the  amount  so  returned  shall  be 
placed  on  the  grand  duplicate  of  the  proper 
eounty  (and  upon  the  city  duplicate  for  city 
taxes,  in  cases  where  such  city  tax  does  not 
CO  upoD  the  grand  duplicate,  but  is  collected 
by  the  city  officers),  and  taxed  for  the  same 
purposes  and  to  the  same  extent  that  personal 
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property  is  or  may  be  refluired  to  be  taxed  in 
the  place  where  such  bank  is  located;  and  such 
tax  shall  be  collected  and  paid  over  in  the  same 
manner  that  taxes  on  other  personal  property 
are  required  by  law  to  be  collected  and  paid 
over:  provided,  however,  that  the  capital  stock 
of  any  bank  shall  not  be  returned  or  taxed  for 
a  less  amount  than  its  capital  stock  paid  in.*' 

The  single  question  presented  in  this  case  is 
the  following: 

Has  the  Legislature  of  Ohio,  in  the  enact- 
ment last  recited,  impaired  the  obligation  of  a 
contract,  within  the  meaning  of  the  prohibition 
contained  in  the  tenth  section  of  the  first  arti- 
cle of  the  Constitution  of  the  United  States! 

I  maintain  that  it  has  not;  and,  in  support 
of  my  position,  respectfully  advance,  for  the 
consideration  of  the  court,  the  following  prop- 
ositions : 

1st.  The  Act  of  the  General  Assembly  of  the 
State  of  Ohio,  entitled  "An  Act  to  incorporate 
the  State  Bank  of  Ohio,  and  other  banking 
companies,'*  passed  February  24,  1846,  is  not 
a  contract  in  the  sense  in  which  that  term  is 
used  in  the  Constitution. 

It  is  a  system  of  rules  and  regulations  pre- 
scribed by  the  law-making  power  in  the  State 
for  the  government  of  all  the  citizens  of  Ohio 
who  may  choose,  within  certain  limits,  to  em- 
bark in  the  business  of  banking.  It  is  as  man- 
datory in  its  character  as  any  law  upon  the 
statute  book,  and  some  of  its  mandates  are  en- 
forced under  the  severest  penalties  known  to 
the  law.    See  sec.  67. 

It  is  susceptible  of  amendment,  and  it  has 
been  amended,  without  objection,  in  its  most 
important  features.  46  Ohio  Laws,  92;  48  lb. 
35.  At  the  time  of  its  enactment,  February 
24,  1845,  there  was  a  general  law  in  force  in 
Ohio,  providing  that  'all  subsequent  cor-  ['ST 5 
porations,  whether  possessing  banking  powers 
or  not,  were  to  hold  their  charters  subject  to 
alteration,  suspension,  and  repeal,  in  the  dis- 
cretion of  the  Legislature.  Ohio  Laws,  Vol. 
XL.  p.  70;  The  Bank  of  Toledo  v.  The  City  of 
Toledo,  1  Ohio  St.  622,  696. 

2d.  "With  the  sole  exception  of  duties  on 
imports  and  exports,  the  individual  States  pos- 
sess an  independent  and  uncontrollable  author- 
ity to  raise  their  own  revenues  for  the  sup- 
ply of  their  own  wants;  and  any  attempt  on 
the  part  of  the  national  government  to  abridge 
them  in  the  exercise  of  it  would  be  a  violent 
assumption  of  power  unwarranted  by  any  ar- 
ticle or  clause  of  its  constitution."  Alexander 
Hamilton,  No.  32,  Federalist,  p.  140. 

3d.  The  taxing  power  is  of  such  vital  im- 
portance, and  is  so  essentially  necessary  to  the 
veiy  existence  of  a  state  government,  that  its 
relinquishment  cannot  be  made  the  subject 
matter  of  a  binding  contract  between  the  Leg- 
islature and  individuals  or  corporations.  It  is 
a  prerogative  of  sovereignty  that  must  of  ne- 
cessity always  be  exerted  according  to  present 
exigencies,  and  consequently  must  of  necessity 
continue  to  be  held  by  each  succeeding  Legis- 
lature, undiminished  and  unimpaired.  The 
Mechanics'  and  Traders'  Bank  v.  Henry  De- 
bolt,  1  Ohio  St.  691;  Brewster  v.  Hough,  10 
N.  H.  138;  The  Providence  Bank  v.  Billings,  4 
Pet.,  514;  The  Proprietors  of  the  Charles  River 
Bridge  v.  The  Proprietors  of  the  Warren 
Bridge,  11  Pet.  420,  and  cases  therein  cited; 
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The  West  River  Bridge  Company  v.  Dix,  6 
How.  507;  The  Richmond  Railroad  Company 
V.  The  Louisa  Railroad  Company,  13  How.  71. 

4th.  The  sixtieth  section  of  the  "Act  to  in- 
corporate the  State  Bank  of  Ohio,  and  other 
banking  companies,"  passed  February  24, 1845, 
provides  only  a  measure  of  taxation  for  the 
time  being,  and  does  not  relinquish  the  right 
to  increase  the  rate  as  the  future  exigencies  of 
the  state  may  require.  Debolt  v.  The  Ohio 
Life  Insurance  and  Trust  Company,  1  Ohio  St. 
676;  10  Penn  St.  442;  10  N.  H.  138;  13  How. 
71;  9  Ga.  517;  2  Bam.  &  AdoL  793;  3  Pet. 
289;  lb.  168,  514;   11  lb.  544. 

5th.  The  Supr^ue  Court  of  Ohio  has  done 
nothing  more  than  give  a  construction  to  a 
statute  law  of  the  State  (the  Act  of  1845), 
that  is,  to  say  the  least,  somewhat  ambiguous. 

By  this  construction,  the  Act  of  March  21, 
1851,  does  no  violence  to  the  Constitution  of 
the  United  States.  This  court  is  in  the  habit 
of  adopting  the  interpretation  given  by  the 
state  courts  to  the  statutes  of  their  own  state. 
Surely  it  will  not,  in  this  instance,  undertake 
to  give  a  construction  counter  to  that  of  the 
876*]  state  court,  'when  that  counter  con- 
struction will  bring  subsequent  legislation  of 
the  state  into  conflict  with  the  Federal  Consti- 
tution. 10  Wheat.  159;  11  lb.  361;  4  Pet.  137; 
6  lb.  291;  16  lb.  18;  7  How.  40,  219,  818;  13 
lb.  271;  14  lb.  78,  79. 

Upon  the  3d  point  the  counsel  cited  these 
further  authorities:  16  Pet.  281;  8  How.  584; 
10  lb.  402;  4  Com.  423;  2  Denio.  474;  5  Cow. 
538 ;  7  lb.  585 ;  1  El.  &  Black.  858. 

And  read  the  following  extract  from  Local 
Laws  of  Ohio,  Vol.  XLIIL  p.  51 : 

An  Act  to  incorporate  the  Milan  and  Rich- 
land Plank  Road  Cfompany,  passed  January  81, 
1845: 

Sec.  9.  "That  in  consideration  of  the  ex- 
penses which  said  Company  will  necessarily  in- 
cur in  constructing  said  road,  with  the  appur- 
tenances thereof,  and  in  keeping  the  same  in 
repair,  the  said  road  and  its  appurtenances,  to- 
gether with  all  tolls  and  profits  arising  there- 
from, are  hereby  vested  m  said  Corporation, 
and  the  same  shall  be  forever  exempt  from  any 
tax,  imposition,  or  assessment  whatever." 

An  Act  to  incorporate  the  Huron  Plank  Road 
Company,  passed  February  19,  1845.  Local 
Laws,  Vol.  XLIIL  pp.  Ill,  114.  The  ninth  sec. 
tion  is  copied  exactly  from  the  ninth  section  of 
the  Milan  and  Richland  charter. 

On  the  4th  point:  8  How.  581;  9  lb.  185; 
19  Ohio,  110;  1  Ohio,  313;  4  Wheat -235;  4 
Cranch,  397;  7  How.  279;  10  lb.  396. 

On  the  5th  point:    6  How.  342. 

Mr.  Justice  McLean  delivered  the  opinion 
of  the  court : 

This  is  a  writ  of  error  to  the  Supreme  Court 
of  the  State  of  Ohio. 

The  proceeding  was  instituted  to  reverse  a 
decree  of  that  court,  entered  in  behalf  of  Jacob 
Knoop,  treasurer,  against  the  Piqua  Branch  of 
the  State  Bank  of  Ohio,  for  a  tax  of  $1,266.63, 
assessed  against  the  said  Branch  Bank  for  the 
year  1851. 

By  the  Act  of  1845,  under  which  this  Bank 
was  incorporated,  any  number  of  individuals, 
not  less  than  five,  were  authorized  to  form 
banking  associations  to  carry  on  the  business  of 
banking  in  the  State  of  Ohio,  at  a  place  desig- 
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nated;  the  aggregate  amount  of  capital  stock  in 
all  the  companies  not  to  exceed  $6,150,000. 

In  the  fifty-first  section  it  is  provided  that 
every  banking  company  authorized  under  the 
Act  to  carry  on  the  business  of  banking,  wheth- 
er as  a  branch  of  the  State  Bank  of  Ohio,  or  ms 
an  independent  banking  association,  "shall  be 
held  and  adjudged  to  be  a  body  corporate,  with 
succession,  until  the  1st  of  May,  *1866;  ['STT 
and  thereafter  until  its  affairs  shall  be  closed.** 
It  was  made  subject  to  the  restrictions  of  the 
Act. 

The  fifty-ninth  section  requires  ^he  direct- 
ors of  each  banking  company,  semi-annually, 
on  the  first  Mondays  of  May  and  November,  to 
declare  a  divklend  of  so  much  of  the  net  profits 
of  the  company  as  they  shall  judge  expedient; 
and  on  each  dividend  day  the  cashier  shall 
make  out  and  verify  by  oath,  a  full,  clear  and 
accurate  statement  of  the  condition  of  the  com- 
pany as  it  shall  be  on  that  day,  after  declar- 
ing the  dividend,  and  similar  statements  shall 
also  be  made  on  the  first  Mondays  of  February 
and  August  in  each  year."  This  statement  is 
required  to  be  transmitted  to  the  Auditor  of 
State. 

The  sixtieth  section  provides  that  each  bank- 
ing company  under  the  Act,  or  accepting  there- 
of, and  complying  with  its  provisions,  shall, 
semi-annually,  on  the  days  designated  for  de- 
claring dividends,  set  ofiT  to  the  State  six  per 
cent,  on  the  profits,  deducting  therefrom  the 
expenses  and  ascertained  losses  of  the  company 
for  the  six  months  next  preceding,  which  sum 
or  amount  so  set  off  shall  bfr  in  lieu  of  all  taxes 
to  which  the  company,  or  the  stockholders 
therein,  would  otherwise  be  subject.  The  sum 
so  set  off  to  be  paid  to  the  treasurer,  on  the 
order  of  the  Auditor  of  State. 

The  Piqua  Branch  Bank  was  organized  in 
the  year  1847,  under  the  above  Act;  and  still 
continues  to  carry  on  the  business  of  banking, 
and  continued  to  set  off  and  pay  the  semi-an- 
nual amount  as  required;  and  on  the  first  Mon- 
days of  May  and  November,  in  1851,  there  was 
set  off  to  the  State  six  per  cent,  of  the  profits, 
deducting  expenses  and  ascertained  losses  for 
the  six  months  next  preceding  each  of  tliose 
days,  and  the  cashier  did,  within  ten  da>t 
thereafter,  inform  the  Auditor  of  State  of  the 
amount  so  set  off  on  the  15th  of  Norenbcr, 
1851,  the  same  amounting  to  $862.50;  wkicli 
sum  was  paid  to  the  Treasurer  of  State,  on  the 
order  of  the  auditor;  which  payment  Uie  Bank 
claims  was  in  lieu  of  all  taxes  to  whkh  tke 
Company  or  its  stockholders  were  subject  lor 
the  year  1851. 

On  the  21st  of  March,  1851,  an  Act  was 
passed  entitled  "An  Act  to  tax  baidcs  and  bank 
and  other  stocks,  the  same  as  property  is  mam 
taxable  by  the  laws  of  the  State." 

This  Act  provides  that  the  capital  stock  of 
every  banking  company  incorporated  hj  tka 
laws  of  the  State,  and  having  the  right  to  is- 
sue bills  or  notes  for  circulation,  shall  be  listed 
at  its  true  value  in  money,  with  the  amount  of 
the  surplus  and  contingent  fund  belonffin|^  to 
such  bank;  and  that  the  amount  of  Bu3k  capi- 
tal stock,  surplus,  and  contingent  ftmd,  should 
be  taxed  for  the  same  purposes  and  to  the  same 
extent  that  personal  property  was  or  miiekt 
be  required  to  be  taxed  in  the  plae* 
*where  such  bank  is  located;  and  that  [*S7S 
such  tax  should  be  collected  and  paid  over  fa 
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the  same  manner  that  taxes  on  other  personal 
property  are  required  by  law  to  be  collected 
an»i  paid  over. 

In  pursuance  of  this  Act  there  was  assessed, 
for  the  year  1851,  on  the  capital  stock,  con- 
tingent and  surplus  fund  of  the  Piqua  Bank,  a 
tax  amoimting  to  the  sum  of  $1,266.63.  The 
bank  refused  to  pay  this  ta>c  on  the  ground 
that  it  was  in  violation  of  its  charter.  Suit 
was  brought  by  the  State  against  the  Bank  for 
this  tax.  The  defense  set  up  by  the  Bank  was, 
that  the  tax  imposed  was  in  violation  of  its 
charter,  which  fixed  the  rate  of  taxation  at  six 
per  cent,  on  its  dividends,  deducting  expenses 
and  losses ;  but  the  Supreme  Court  of  the  State 
sustained  the  Act  of  1861,  a^inst  the  provi- 
sion of  the  charter  by  which,  it  is  insisted,  the 
<*ontract  in  the  charter  was  impaired. 

We  will  first  consider  whether  the  specific 
mode  of  taxation,  provided  in  the  sixtieth  sec- 
tion of  the  charter,  is  a  contract. 

The  operative  words  are,  that  the  Bank  shall, 
"semi-annually  on  the  days  designated  in  the 
fifty-ninth  section  for  declaring  dividends,  set 
oflT  to  the  State  six  per  cent,  on  the  profits,  de- 
ducting therefrom  the  expenses  and  ascertained 
losses  of  the  company  for  the  six  months  next 
preceding,  which  sum  or  amount  so  set  off 
shall  be  in  lieu  of  all  taxes  to  which  such  com- 
pany, or  the  stockholders  thereof,  on  account 
of  stock  owned  therein,  would  otherwise  be  sub- 
ject." 

This  sentence  is  so  explicit,  that  it  would 
seem  to  be  susceptible  of  but  one  construction. 
There  is  not  one  word  of  doubtful  meaning 
when  taken  singly,  or  as  it  stands  connected 
with  the  sentence  in  which  it  is  used.  Noth- 
ing is  left  to  inference.  The  time,  the  amount 
to  be  set  off,  the  means  of  ascertaining  it,  to 
whom  it  is  to  be  paid,  and  the  object  of  the 
payment,  are  so  clearly  stated,  that  no  one  who 
reads  the  provision  can  fail  to  understand  it. 
The  payment  was  to  be  in  lieu  of  all  taxes  to 
which  the  Company  or  stockholders  would  oth- 
erwise be  subject.  This  is  the  full  measure  of 
taxation  on  the  Bank.  It  is  in  the  place  of  any 
other  tax  which,  had  it  not  been  for  this  stip- 
ulation, might  have  been  imposed  on  the  Com- 
pany or  stiKkholders. 

This  construction,  I  can  say,  was  given  to 
the  Act  by  the  executive  authorities  of  Ohio, 
by  those  who  were  interested  in  the  Bank,  and 
generally  by  the  public,  from  the  time  the  Bank 
was  organized  down  to  the  Tax  LaV  of  1851. 

In  the  case  of  Debolt  v.  The  Ohio  Insurance 
and  Trust  Company,  1  Ohio,  563,  new  series, 
the  Supreme  Court,  in  considering  the  60th 
section  now  before  us,  say:  "It  must  be  ad- 
mitted the  section  contains  no  language  im- 
Z19*]  porting  a  surrender  •of  the  right  to 
alter  the  taxation  prescribed,  unless  it  is  to  be 
inferred  from  the  words,  'shall  be  in  lieu  of  all 
taxes  to  which  such  company,  or  the  stock- 
holders thereof,  on  account  of  stock  owned 
therein,  would  otherwise  be  subject;'  and  it  is 
frankly  conceded  that  if  these  words  had  oc- 
curred in  a  general  law  they  would  not  be  open 
to  such  a  construction.  If  the  place  where 
they  are  found  is  important,  we  have  already 
seen  this  law  is  general  in  many  of  its  provi- 
sions, and  upon  a  general  subject.  Why  may 
aot  this  be  classed  with  these  provisions,  espe- 
cially in  view  of  the  fact,  that  in  its  nature  it 
properly  belongs  there  t  We  think  it  should 
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be  regarded  as  a  law  prescribing  a  rule  of  tttx- 
ation,  until  changed,  and  not  a  contract  stipu- 
lating against  any  change:  a  legislative  com- 
mand and  not  a  legislative  compact  with  these 
institutions."  And  the  court  further  say,  "the 
taxes  required  by  this  Act  are  to  be  in  lieu  of 
other  taxes — that  is,  to  take  the  place  of  other 
taxes.  What  other  taxes?  The  answer  is, 
such  as  the  banks  or  the  stockholders  Vould 
otherwise  be  subject  to  pay.  The  taxes  to 
which  they  would  be  otherwise  subject  were 
prescribed  by  existing  laws,  and  this,  in  effect, 
operated  as  a  repeal  of  them,  so  far  as  these 
institutions  were  concerned.' " 

With  great  respect,  it  may  be  suggested 
there  was  no  general  tax  law  existing,  as  sup- 
posed by  the  court,  under  which  the  banks 
chartered  by  the  Act  of  1845  could  have  been 
taxed,  and  on  which  the  above  provision  could, 
"in  effect,  operate  to  repeal." 

The  General  Tax  Law  of  the  12th  of  March, 
1831,  which  raised  the  tax  to  five  per  cent,  on 
dividends,  and  which  operated  on  all  the  banks 
of  Ohio,  except  the  "Commercial  Bank  of  Cin- 
cinnati," was  repealed  by  the  Small  Note  Act 
of  1836,  and  that  could  operate  only  on  banks 
doing  business  at  the  time  of  its  passage. 

The  act  of  the  13th  of  March,  1838,  repealed 
the  Act  of  1836,  so  far  "as  it  restricts  or  pro- 
hibits the  issuing  and  circulation  of  small 
bills."  The  Act  of  1836  authorized  the  Treas- 
urer of  State  to  draw  upon  the  banks  for  the 
amount  of  twenty  per  cent,  upon  their  div- 
idends, as  their  proportion  of  the  State  tax; 
and  provided  that  if  any  bank  should  relin- 
quish its  charter  privilege  of  issuing  bills  of 
less  denomination  than  three  and  five  dollars, 
the  tax  should  be  reduced  to  five  per  cent,  upon 
its  dividends.  As  the  prohibition  of  circulating 
small  notes  was  repealed,  the  tax  necessarily 
fell.  Neither  the  twenty  nor  the  five  per  cent, 
could  be  exacted.  The  five  per  cent,  was  a 
compromise  for  the  twenty;  as  the  twenty  was 
repealed  by  the  repeal  of  the  prohibition  of 
small  notes,  neither  the  one  nor  the  other  could 
be  collected. 

But  if  this  were  not  so,  the  Bank  Act  of 
1842,  which  imposed  *a  tax  of  one  half  [*380 
per  cent,  on  the  capital  stock  of  the  bank,  re- 
pealed, by  its  repugnancy,  any  part  of  the  Act 
of  1836  which,  by  construction  or  otherwise, 
could  be  considered  in  force.  And  the  Act  of 
1842  was  repealed  by  theAct  of  1845.  There 
is  a  general  Act  in  Ohio  declaring  that  the  re- 
peal of  an  Act  shall  not  revive  any  Act  which 
had  been  previously  repealed.    Swan's  Stat.  59. 

If  this  statement  be  correct,  as  it  is  believed 
to  be,  the  Legislature  could  not  have  intended, 
by  the  special  provision  in  the  sixtieth  section, 
to  exempt  the  Bank  from  tax  by  the  existing 
law,  as  no  such  law  existed,  but  to  exempt 
from  the  operation  of  tax  laws  subsequently 
passed.  This  is  the  clear  and  fair  import  of 
the  compact,  which  we  think  would  not  be  ren- 
dered doubtful  if  a  tax  law  had  existed  at  th^ 
time  the  Act  of  1845  was  passed. 

The  60th  section  is  not  found  in  a  general 
law,  as  is  intimated  by  the  Supreme  Court  of 
the  State.  The  Act  of  1845  is  general  only  in 
the  sense,  that  all  banking  associations  were 
permitted  to  organize  under  it;  but  the  Act  is 
as  special  to  each  bank  as  if  no  other  institu- 
tion were  incorporated  by  it.  We  suppose  this 
cannot  be  controverted  by  anyone.    This  view 
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is  80  clear  in  itself  that  no  illustration  can 
make  it  clearer. 

Every  Yahiable  privilege  given  by  the  char- 
ter, and  which  conduced  to  an  acceptance  of  it 
and  an  organization  under  it,  is  a  contract 
which  cannot  be  changed  by  the  Legislature, 
where  the  power  to  do  so  is  not  reserved  in  the 
charter.  The  rate  of  discount,  the  duration  of 
the  charter,  the  specific  tax  agreed  to  be  paid, 
and  other  provisions  essentially  connected  with 
the  franchise,  and  necessary  to  the  business  of 
the  Bank,  cannot,  without  its  consent,  become 
a  subject  for  legislative  acftion. 

A  municipal  corporation,  in  which  is  vested 
some  portion  of  the  administration  of  the  gov- 
ernment, may  be  changed  at  the  will  of  the 
Legislature.  Such  is  a  public  corporation,  used 
for  public  purposes.  But  a  bank,  where  the 
stock  is  owned  by  individuals,  is  a  private  cor- 
poration. This  was  not  denied  or  questioned 
by  the  counsel  in  argument,  although  it  has 
been  controverted  in  this  case  elsewhere.  But 
this  court  and  the  courts  of  the  different 
States,  not  excepting  the  Supreme  Court  of 
Ohio,  have  so  universally  held  that  banks, 
where  the  stock  is  owned  by  individuals,  are 
private  corporations,  that  no  legal  fact  is  sus- 
ceptible of  less  doubt.  Mr.  Justice  Story,  in 
his  learned  and  able  remarks  in  The  Dartmouth 
College  case,  says:  "A  bank  created  by  the 
government  for  its  own  uses,  where  the  stock 
IS  exclusively  owned  by  the  government  is,  in 
the  strictest  sense,  a  public  corporation." 

''But  a  bank  whose  stock  is  owned  by  pri- 
S81*]  vate  person  is  a  *  private  corporation, 
although  it  is  erected  by  tne  government,  and 
its  objects  and  operations  partake  of  a  public 
nature.  The  same  doctrine,  he  says,  may  be 
affirmed  of  insurance,  canal,  bridge  and  turn- 
pike companies.  There  can  be  no  doubt  that 
these  definitions  are  sound,  and  are  sustained 
by  the  settled  principles  of  law.'' 

It  by  no  means  follows  that  because  the  ac- 
tion of  a  corporation  may  be  beneficial  to  the 
?ublic,  therefore  it  is  a  public  corporation, 
his  may  be  said  of  all  corporations  whose 
objects  are  the  administration  of  charities.  But 
these  are  not  public,  thouffh  incorporated  by 
the  L^islature,  unless  their  funds  belong  to 
the  government.  Where  the  property  of  a  cor- 
poration is  private  it  fives  the  same  character 
to  the  institution,  and  to  this  there  is  no  ex- 
ception. Men  who  are  engaged  in  banking  un- 
derstand the  distinction  above  stated,  and  al- 
so that  privileges  granted  in  private  corpora- 
tions are  not  a  legislative  command,  bnt  a  leg- 
islative contract,  not  liable  to  be  changed. 

This  foot  ia  shown  by  the  following  circum- 
stances: "An  Act  to  regulate  banking  in 
Ohio,**  passed  the  7th  of  March,  1842.  The 
1st  section  provided,  "that  all  companies  or  as- 
sociations of  persons  desiring  to  engage  in  and 
cany  on  the  business  of  banking  within  this 
State,  which  may  hereafter  be  incorporated, 
shall  be  subject  to  the  rules,  rej;ulations,  lim- 
itations, conditions,  and  provisions  contained 
in  this  Act,  and  such  other  Acts  to  regulate 
banking  as  are  now  in  force,  or  may  hereafter 
be  enacted,  in  this  State." 

The  20th  section  of  that  Act  provided  that  a 
tax  of  one  half  per  cent,  per  annum  on  its  cap- 
ital should  be  paid,  and  such  other  tax  upon 
it^  capital  or  circulation  as  the  general  Assem- 
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bly  may  hereafter  impose.  An  amendment  to 
this  Act  was  passed  the  21st  February,  184S; 
but  the  Act  and  the  amendment  remained  a 
dead  letter  upon  the  statute  book.  No  stodc 
was  subscribed  under  them,^  and  they  were  both 
repealed  by  the  Act  of  1845,  under  which  nearly 
three  fourths  of  the  banks  in  Ohio  were  or- 
ganized. This  Act  contained  the  express  stipu- 
lation that  "six  per  cent,  on  the  dividends,  arter 
deducting  expenses  and  losses,  should  be  paid 
in  lieu  of  all  taxes." 

This  compact  was  accepted,  and  on  tlie  faith 
of  it  fifty  banks  were  organized,  which  are  still 
in  operation.  Up  to  the  year  1851,  I  believe, 
the  banks,  the  profession,  and  the  bench,  eonaid- 
ered  this  as  a  contract,  and  binding  upon  the 
State  and  the  banks.  For  more  than  thirty- 
five  years  this  mode  of  taxing  the  dividends  of 
banks  had  been  sanctioned  in  the  State  of  Ohio. 
With  few  exceptions  the  banks  were  so  taxed, 
where  any  tax  on  them  was  imposed.  In  the 
case  of  The  State  of  Ohio  v.  The  Commercial 
Bank  of  Cincinnati,  10  Ohio,  536,  the  Supreme 
*Court  of  Ohio  say,  we  take  it  to  be  [*S89 
well  settled,  that  the  charter  of  a  private  cor- 
poration is  in  the  nature  of  a  contract  between 
the  State  and  the  corporation.  Had  there  ever 
been  any  doubts  upon  this  subject,  those  doubts 
must  have  been  removed  by  the  decision  of  the 
Supreme  Court  of  the  United  States,  in  the  case 
of  Woodward  v.  Dartmouth  College.  And  the 
court  remark,  "the  General  Assembly  say  to 
such  persons  as  may  take  the  stock,  you  may 
enjoy  the  privileges  of  banking,  if  you  will  con- 
sent to  pay  to  the  State  of  Ohio,  for  this  privi- 
lege, four  per  cent,  on  your  dividends,  as  they 
shall  from  time  to  time  be  made.  The  charter 
is  accepted,  the  stock  is  subscribed,  and  the  cor- 
poration pays,  or  is  willing  to  pay,  the  consid- 
eration stipulated,  to  wit:  the  four  per  cent.** 
And  the  court  say,  "here  is  a  contract,  spedfte 
in  its  terms,  and  easy  to  be  understood.^  **A 
contract  between  the  State  and  individuals  is 
as  obligatory  as  any  other  contract.  Until  a 
state  is  lost  to  all  sense  of  iustice  and  pro- 
priety, she  will  scrupulously  abide  by  her  ooii- 
tracts  more  scrupulously  than  she  will  exact 
their  fulfillment  by  the  opposite  contrmctiag 
party." 

This  opinion  commends  itself  to  the  jod^ 
ment,  both  on  account  of  its  sound  constitu- 
tional views  and  its  elevated  morality.  It  was 
pronounced  at  December  Term,  1835.  That  de- 
cision was  &lculated  to  give  confidence  to  those 
who  were  desirous  to  make  investments  in 
banking  operations,  or  otherwise,  in  the  State 
of  Ohio. 

Ten  years  after  this  opinion,  and  after  aa  ia- 
effectual  attempt  had  been  made  by  the  Aet  of 
1842,  and  its  amendment  in  1843,  to  organise 
banks  in  Ohio,  without  a  compact  as  to  taxa- 
tion, the  Act  of  1845  was  passed,  containing  a 
compact  much  more  specific  than  that  wlueh 
had  been  sustained  by  the  Supreme  Court  of 
the  State.  Under  such  circumstances,  can  the 
intentions  of  the  Legislature  of  Ohio,  in  paae- 
ing  the  Act  of  1845,  be  doubted,  or  the  induce- 
ments of  the  stockholders  to  vest  their  money 
under  it?  Could  either  have  supposed  that  the 
60th  section  proposed  a  temporary  taxation? 
Such  a  supposition  does  great  injustice  to  the 
Legislature  of  1846.  It  is  against  the  clear  lan- 
guage of  the  section,  which  must  ever  shield 
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them  from  the  imputation  of  having  acted  in- 
considerately or  in  bad  faith.  They  passed  the 
charter  of  1845,  which  they  knew  would  be  ac- 
cepted, as  it  removed  the  objections  to  the  Act 
of  1842. 

Can  the  compact  in  the  60th  section  be  '^• 
garded  as  a  law  prescribing  a  rule  of  taxation 
until  changed,  and  not  a  contract  stipulating 
against  any  change;  a  legislative  command,  and 
not  a  legislative  compact  with  these  institu- 
tions V  We  cannot  but  treat  with  great  respect 
the  language  of  the  highest  judicial  tribunal  of 
a  state,  and  we  would  say,  that  in  our  opinion 
383*]  it  does  *not  import  to  be  a  legislative 
command  nor  a  rule  of  taxation  until  changed, 
but  a  contract  stipulating  against  any  change, 
from  the  nature  of  the  language  used  and  the 
circumstances  under  which  it  was  adopted.  Ac- 
cording to  our  views,  no  other  construction  can 
be  given  to  the  contract,  than  that  the  tax  of 
six  per  cent,  on  the  dividends  is  in  lieu  of  all 
subsequent  taxes  which  might  otherwise  be  im- 
posed; in  other  words,  taxes  to  which  the  Com- 
pany or  the  stockholders  would  have  been  lia- 
ble, had  the  specific  tax  on  the  dividends  on 
the  terms  stated  not  been  enacted. 

In  the  opinion  of  the  Supreme  Court  of  the 
State,  it  is  said,  the  60th  section,  in  effect,  re- 
pealed the  existing  law  under  which  the  bank 
would  have  been  taxed,  and  that  this  is  the  ob- 
vious application  of  the  language  used ;  and  they 
add,  '*tbat  the  General  Assembly  intended  only 
this,  and  did  not  intend  it  to  operate  upon  the 
sovereign  power  of  the  state,  or  to  tie  up  the 
hands  of  tneir  successors,  we  feel  fully  assured. 
To  suppose  the  contrary  would  be  to  impeach 
tbem  of  gross  violation  of  public  duty,  if  not 
usurpation  of  authority." 

8o  far  as  regards  the  effect  of  the  60th  section 
to  repeal  existing  laws,  if  no  such  laws  existed, 
it  would  follow  that  no  such  effect  was  pro- 
duced, and  we  may  presume  that  this  was  in 
the  knowledge  of  the  Legislature  of  1845;  and 
in  saying  that  the  compact  was  intended  to  run 
with  the  charter,  we  only  impute  to  the  Legis- 
lature a  full  knowledge  of  their  own  powers, 
and  the  highest  regard  to  the  public  interest. 
The  idea  that  a  State,  by  exempting  from  tax- 
atioh  certain  property,  parts  with  a  portion  of 
its  sovereignty,  is  of  modem  growth;  and  so  is 
the  argument  that  if  a  state  may  part  with  this 
in  one  instance  it  may  in  every  other,  so  as  to 
devest  itself  of  the  sovereign  power  of  taxation. 
Such  an  argument  would  be  as  strong  and  as 
conclusive  against  the  exercise  of  the  taxing 
power.  For  if  the  Legislature  may  levy  a  tax 
upon  property,  they  may  absorb  the  entire 
property  of  the  tax  payer.  The  same  may  be 
said  of  every  power  where  there  is  an  exer- 
cise of  judgment. 

The  Legislature  of  Ohio  passes  a  Statute  of 
Limitations  to  all  civil  and  criminal  actions.  Is 
there  no  danger  that  in  the  exercise  of  this 
power  it  may  not  be  abused?  Suppose  a  year, 
a  month,  a  week,  or  a  day  should  be  fixed  as  the 
time  within  which  all  actions  shall  be  brouglit 
on  existing  demands,  and  if  not  so  brought, 
the  remedy  should  be  barred.  This  is  a  suppo- 
sition more  probable  under  circumstances  of 
great  embarrassment,  when  the  vuice  of  the 
debtor  is  always  potent,  than  that  the  Legis- 
lature will  inconsiderately  exempt  property 
from  taxation. 

Unifer  a  Statute  of  Limitation,  as  supposed, 
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the  remedy  of  the  'creditor  would  be  [*884 
cut  off,  unless  the  courts  should  decide  that  a 
limitation  to  bar  the  right  must  be  reasonable, 
but  this  power  could  not  be  exercised  under 
any  constitutional  provision.  It  could  rest  only 
on  the  great  and  immutable  principles  of  jus- 
tice, unless  the  time  was  so  short  as  manifestly 
to  have  been  intended  to  impair  or  destroy  the 
contract.  To  carry  on  a  government,  a  more 
practical  view  of  public  duties  must  be  taken. 

When  the  State  of  Ohio  was  admitted  into 
the  Union  by  the  Act  of  the  30th  of  April,  1802, 
it  was  admitted  under  a  compact  that  "the 
lands  within  the  State  sold  by  Congress  shall 
remain  exempt  from  any  tax  laid  by  or  under 
the  authority  of  the  State,  whether  for  State, 
county,  township,  or  any  other  purpose  what- 
ever, for  the  term  oi  five  years  from  and  after 
the  day  of  sale."  And  yet  by  the  same  law 
the  State  "was  admitted  into  the  Union  upon 
the  same  footing  with  the  original  States  in 
all  respects  whatever." 

Now,  if  this  new  doctrine  of  sovereignty  be 
correct,  Ohio  was  not  admitted  into  the  Union 
on  the  footing  of  the  other  sovereign  States. 
Whatever  may  be  considered  of  such  a  compact 
now,  it  was  not  held  to  be  objectionable  at  the 
time  it  was  made. 

The  assumption  that  a  State,  in  exempting 
certain  property  from  taxation,  relinquishes  a 
part  of  its  sovereign  power,  is  unfounded.  The 
taxing  power  may  select  its  objects  of  taxa- 
tion; and  this  is  generally  regulated  by  the 
amount  necessary  to  answer  the  purposes  of  the 
State.  Now,  the  exemption  of  property  from 
taxation  is  a  question  of  policy  and  not  of 
power.  A  sound  currency  should  be  a  desir- 
able object  to  every  government;  and  this  in 
our  country  is  secured  generally  through  the 
instrumentality  of  a  well-regulated  system  of 
banking.  To  establish  such  institutions  as  shall 
meet  the  public  wants  and  secure  the  public 
confidence,  inducements  must  be  held  out  to 
capitalists  to  invest  their  funds.  They  must 
know  the  rate  of  interest  to  be  charged  by  the 
Bank,  the  time  the  charter  shall  run,  the  lia- 
bilities of  the  company,  the  rate  of  taxation, 
and  other  privileges  necessary  to  a  successful 
banking  operation. 

These  privileges  are  proffered  by  the  State, 
accepted  by  the  stockholders,  and  in  considera- 
tion funds  are  invested  in  the  bank.  Here  is 
a  contract  by  the  State  and  the  Bank,  a  con- 
tract founded  upon  considerations  of  policy  re- 
quired by  the  general  interests  of  the  commu* 
nity^  a  contract  protected  by  the  laws  of  Eng- 
land and  America,  and  by  all  civilized  States 
where  the  common  or  the  civil  las  is  estab- 
lished. In  Fletcher  v.  Peck,  6  Cranch,  135,  Chief 
Justice  Marshall  says,  "The  principle  asserted 
is,  that  one  Legislature  is  competent  to  repeal 
any  Act  *whic  ha  former  Legislature  [*385 
was  competent  to  pass,  and  that  one  Legisla- 
ture cnnot  bridge  the  powers  of  a  succeeding 
Leffislature." 

"The  correctness  of  this  principle,"  he  says, 
"so  far  as  respects  general  legislation,  can  never 
be  controverted.  But  if  an  act  be  done  under 
a  law,  a  succeeding  Legislature  cannot  undo  it. 
When,  then,  a  law  is  in  its  nature  a  contract, 
a  repeal  of  the  law  cannot  devest  those  rights; 
and  the  act  of  annulling  them,  if  legitimate,  is 
rendered  so  by  a  power  applicable  to  the  case 
of  every  individual  in  the  community.** 
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And  in  another  part  of  the  opinion  he  says, 
'Whatever  respect  might  have  been  felt  for 
the  state  sovereignties,  it  is  not  to  be  disguised 
that  the  framers  of  the  Constitution  viewed, 
with  some  apprehension,  the  violent  acts 
which  might  grow  out  of  the  feelings  of  the 
moment,  and  that  the  people  of  the  United 
States,  in  adopting  that  instrument,  have  mani- 
fested a  determination  to  shield  themselves  and 
their  property  from  the  effects  of  those  sudden 
and  strong  passions  to  which  men  are  exposed. 
The  restrictions  on  the  legislative  power  of  the 
States  are  obviously  founded  on  this  sentiment ; 
and  the  Constitution  of  the  United  States  con- 
tains what  may  be  deemed  a  biH  of  rights  for 
the  people  of  each  State." 

"No  State  shall  pass  any  bill  of  attainder,  ex- 
post  facto  law,  or  law  impairing  the  obligations 
of  contracts.  A  bill  of  attainder  may  affect  the 
life  of  an  individual,  or  may  confiscate  his 
property,  or  may  do  both." 

In  this  form  he  says,  "the  power  of  the  Leg- 
islature over  the  lives  and  fortunes  of  individ- 
uals is  expressly  restrained.  What  motive, 
then,  for  implying,  in  words  which  import  a 
general  prohibition  to  impair  the  obligation  of 
contracts,  an  exception  in  favor  of  the  right  to 
impair  the  obligations  of  those  contracts  into 
which  the  State  may  enter?'' 

The  history  of  England  affords  melancholy 
instances  where  bills  of  attainder  were  prose- 
cuted in  Parliament  to  the  destruction  of  the 
lives  and  fortunes  of  some  of  its  most  eminent 
subjects.  A  knowledge  of  this  caused  a  prohi- 
bition in  the  Constitution  against  such  a  pro- 
cedure by  the  States. 

In  the  case  of  The  State  of  New  Jersey  v. 
Wilson,  7  Cranch,  164,  it  was  held,  "that  a 
legislative  act,  declaring  that  certain  lands, 
which  should  be  purchased  for  the  Indians, 
should  not  thereafter  be  subject  to  any  tax, 
constituted  a  contract  which  could  not  be  re- 
scinded by  a  subsequent  legislative  Act.  Sucli 
Repealinpr  Act  being  void  under  that  clause  of 
the  Constitution  of  the  United  States  which 
prohibits  a  State  from  passing  any  law  im- 
pairing the  obligation  of  contracts." 

In  1758  the  government  of  New  Jersey  pur- 
886*]  chased  the  Indians'  *title  to  lands  in 
that  State,  in  consideration  of  which  the  govern- 
ment bo'ight  a  tract  of  land  on  which  the  In- 
dians might  reside,  an  Act  having  previously 
been  passed  that  "the  lands  to  be  purchased  for 
them  shall  not  hereafter  be  subject  to  any  tax, 
any  law,  usage  or  custom  to  the  contrary 
thereof  in  any  wise  notwithstanding."  The 
Indians  continued  in  possession  of  the  lands 
purchased  until  1801,  when  they  applied  for 
and  obtained  an  Act  of  the  Legislature,  author- 
izing a  sale  of  their  lands.  This  Act  contained 
no  provision  in  regard  to  taxation;  under  it 
the  Indian  lands  were  sold. 

In  October,  1804,  the  Legislature  repealed 
the  Act  of  August,  1758,  which  exempted  these 
lands  from  taxes;  the  lands  were  then  assessed, 
and  the  taxes  demanded.  The  court  held  the 
repealing  law  was  unconstitutional,  as  impair- 
ing the  obligation  of  the  contract,  although  the 
land  was  in  the  hands  of  the  grantee  of  the 
Indians.  This  case  shows  that  although  a  state 
government  may  make  a  contract  to  exempt 
property  from  taxation,  yet  the  sovereignty 
cannot  annul  that  contract* 
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In  the  case  of  Gordon  v.  The  Appeal  Tax,  B 
How.  133,  Mr.  Justice  Wayne,  giving  the  opin- 
ion of  the  court,  held,  "that  the  charter  of  a 
bank  is  a  franchise,  which  is  not  taxable  as 
such,  if  a  price  has  been  paid  for  it,  which  the 
Legislature  accepted.  But  that  the  corporate 
property  of  the  Bank,  being  separable  from 
the  franchise,  may  be  taxed,  unless  there  is  a 
special  aereement  to  the  contrary." 

And    the    court   say,    the    language   of    the 
eleventh  section  of  the  Act  of  1821  is,  "And  be 
it  enacted,  that  upon   any  of  the   aforesaid 
banks  accepting  and  complying  with  the  terms 
and  conditions  of  this  Act,  the  faith  of   the 
State  is  hereby  pledged  not  to  impose  any  fur- 
ther tax  or  burden  upon  them  during  the  con- 
tinuance  of  their   charters   under  this    Act." 
This,  the  court  say,  is  the  language  of  graTe 
deliberation,  pledging  the  faith  of  the  State  for 
some  purpose,  some   effectual   purpose.     Was 
that  purpose  the  protection  of  the  banks  from 
what  that  Legislature  and  succeeding  Legisla- 
tures could  not  do,  if  the  banks  accepted  the  Act, 
or  from  what  they  might  do  in  the  exercise  of 
the  taxing  power.    The  terms  and  conditions  of 
the  Act  were,  that  the  banks  should  oonstmet 
the  road  and  pay  annually  a  designated  duuve 
upon  their  capital  stocks,  as  the  price  of  the 
prolongation    of    their   franchise    of    banking. 
The  power  of  the  State  to  lay  any  further  tax 
upon  the  franchise  was  exhausted.    That  is  Um 
contract  between  the  State  and  the  banks.    It 
follows,  then,  as  a  matter  of  course,  when  tlie 
Legislature  go  out  of  the  contract,  propoaing  to 
pledge  its  faith,  if  the  banks  shall  accept  the 
Act  not  to  impose  any  further  tax  or  burden 
upon  them,  that  it  must  have  meant  by  these 
words  an  exemption  *from  some  other  [*S87 
tax  than  a  further  tax  upon  the  francldse  of 
the  banks.     The  latter  was  already  provided 
against;  and  the  court  held  that  the  exemption 
extended  to  the  respective  capital  stocks  of  the 
banks  as  an  aggregate,  and  to  the  stockholders, 
as  persons  on  account  of  their  stocks.     The 
judgment  of  the  Court  of  Appeals  of  Maryland. 
which  sustained  the  Act  imposing  an  additional 
tax  on  the  banks,  was  reversed. 

It  will  be  observed  that  the  above  compact 
was  applied  to  the  stocks  of  the  bank  and  tba 
interest  of  the  stockholders  by  construction. 

The  Supreme  Court  of  Ohio  say  in  relation 
to  this  case,  that  "the  power  to  tax  and  the 
right  to  limit  the  power  were  both  admitted  by 
counsel,  and  taken  for  granted  in  the  consider- 
ation of  the  case;  and  that  a  very  large  consid- 
eration had  been  paid  for  the  extension  of  the 
franchise  and  the  exemption  of  the  stock  from 
taxation." 

In  relation  to  the  admissions  of  the  counsel  H 
may  be  said  that  they  were  men  not  likely  to 
admit  anything  to  the  prejudice  of  their  clients, 
which  could  be  successfully  opposed ;  nor  would 
the  court,  on  a  constitutional  question,  rest 
their  judgment  on  the  admissions  of  counsel. 
Whether  the  consideration  paid  by  the  banks 
was  large  or  small,  we  suppose  was  not  a 
matter  for  the  court,  as  the  motives  or  con- 
sideration which  induced  a  sovereign  State  to 
make  a  contract,  cannot  be  inquired  into  as 
affecting  the  validity  of  the  Act. 

In  the  argument,  the  case  of  The  Providenee 
Bank  v.  Billings,  was  referred  to,  4  Pet.  561. 
This  reference  Impresses  me  with  the  sbortnem 
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and  uncertainty  of  human  life.  Of  all  the 
judges  on  this  bench,  when  that  decision  was 
given,  I  am  the  only  survivor.  From  several 
circumstances  the  principles  of  that  case  were 
strongly  impressed  upon  my  memory;  and  I 
was  surprised  when  it  was  cited  in  support  of 
the  doctrines  maintained  in  the  case  before  us. 
The  principle  held  in  that  case  was,  that  where 
there  was  no  exemption  from  taxation  in  the 
charter,  the  bank  might  be  taxed.  This  was 
the  unanimous  opinion  of  the  judges,  but  no 
one  of  them  doubted  that  the  Legislature  had 
the  power,  in  the  charter  or  otherwise,  from 
motives  of  public  policy,  to  exempt  the  bank 
from  taxation,  or  by  compact  to  compose  a 
specific  tax  on  it.  And  this  is  clear  from  the 
language  of  the  court. 

The  Chief  Justice  in  that  case  says:  "that 
the  taxing  power  is  of  vital  importance,  that 
it  is  essential  to  the  existence  of  government, 
are  truths  which  it  cannot  be  necessary  to  re- 
affirm. They  are  acknowledged  and  asserted 
by  all.  It  would  seem  that  the  relinquishment 
of  such  a  power  is  never  to  be  presumed.  No 
one  can  controvert  the  correctness  of  these  ax- 
388*]  ioms."  *The  relinquishment  of  such  a 
power  is  never  to  be  presumed;  but  this  implies 
it  may  be  relinquished,  or  taxable  objects  may 
be  exempted,  if  specially  provided  for  in  the 
charter.  And  this  is  still  more  clearly  ex- 
pressed, as  follows:  "We  will  not  say  that  a 
state  may  not  relinquish  it;  that  a  considera- 
tion sufficiently  valuable  to  induce  a  partial  re- 
lease of  it  may  not  exist;  but  as  the  whole 
community  is  interested  in  retaining  it  undimin- 
ished, that  community  has  a  right  to  insist 
that  its  abandonment  ought  not  to  be  presumed 
in  a  case  in  which  the  deliberate  purpose  of  a 
state  to  abandon  it  does  not  appear." 

Such  a  case  was  not  then  before  the  court. 
There  was  no  provision  in  the  Providence  Bank 
charter  which  exempted  it  from  taxation,  and 
in  that  case  the  court  could  presume  no  such 
intention. 

But  suppose,  in  the  language  of  that  great 
man,  a  consideration  sufficiently  valuable  to 
induce  a  partial  release  of  it,  and  such  release 
had  been  contained  in  a  charter;  would  not 
that  have  been  held  sufficient?  And  of  the 
sufficiency  of  the  consideration,  whether  it  was 
a  bonus  paid  by  the  Bank,  or  in  supplying  a 
sound  currency,  the  Legislature  would  be  the 
exclusive  judges.  This  would  constitute  a  con- 
tract which  a  Legislature  could  not  impair. 

The  above  case  is  a  strong  authority  against 
the  defendants.  The  Chief  Justice  further  says, 
**any  privileges  which  may  exempt  the  cor- 
poration from  the  burdens  common  to  individ- 
uals, do  not  flow  necessarily  from  the  charter, 
but  must  be  expressed  in  it,  or  they  do  not  ex- 
ist."   But  if  so  expressed,  do  they  not  exist? 

A  case  is  cited  from  the  Stourbridge  Canal  v. 
Wheely,  2  Bam.  &  Adol.  793,  to  show  that  no 
implications  in  favor  of  chartered  rights  are  ad- 
missible. Lord  Tenterden  says,  "that  any  am- 
biguity in  the  terms  of  the  contract  must  op- 
erate against  the  adventurers,  and  in  favor 
of  the  public;  and  the  plaintiffs  can  claim 
nothing  that  is  not  clearly  eiven  them  by  the 
Act."  In  the  same  opinion  his  Lordship  said: 
"Now,  it  is  quite  certain  that  the  company 
have  no  right  expressly  to  receive  any  compen- 
sation, except  the  tonnage  paid  for  goods  car- 
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ried  through  some  of  the  canals  or  the  locks  on 
the  canal,  or  the  collateral  cuts,  and  it  is  thercr 
fore  incumbent  upon  them  to  show  that  they 
have  a  right  clearly  given  by  inference  from 
some  of  the  other  clauses." 

Neither  this,  the  Rhode  Island  Bank  case» 
nor  the  Charles  River  Bridge  case,  affords  any 
aid  to  the  doctrines  maintained,  with  the  single 
exception,  that  a  right  set  up  under  a  grant 
must  clearly  appear,  and  cannot  be  presumed; 
and  this  has  not  been  controverted. 

*That  a  state  has  power  to  make  a  [*889 
contract  which  shall  bind  it  in  future,  is  so 
universally  held  by  the  courts  of  the  United 
States  and  of  the  States,  that  a  general  citation 
of  the  authorities  is  unnecessary  on  the  sub- 
ject. Dartmouth  College  v.  Woodward,  4 
Wheat.  618;  Terrett  v.  Taylor,  9  Cranch,  43; 
Town  of  Pawlet,  9  Cranch,  292. 

Mr.  Justice  Blackstone  says,  2  Bl.  Com.  37^ 
"that  the  same  franchise  that  has  before  been 
granted  to  one,  cannot  be  bestowed  on  another^ 
because  it  would  prejudice  the  former  grant. 
In  The  King  v.  Pasmore,  3  Term,  246,  Lord 
Kenyon  says,  that  an  existing  corporation  can- 
not have  another  charter  obtruded  upon  it,  or 
accept  the  whole  or  any  part  of  the  new  char- 
ter. The  reason  of  this,  it  is  said,  is  obvious. 
A  charter  is  a  contract,  to  the  validity  of  which 
the  consent  of  both  parties  is  essential,  and 
therefore  it  cannot  be  altered  or  added  to  with- 
out consent." 

There  is  no  constitutional  objection  to  the 
exercise  of  the  power  to  make  a  binding  con- 
tract by  a  state.  It  necessarily  exists  in  its 
sovereignty,  and  it  has  been  so  held  by  all  tho 
courts  in  this  country.  A  denial  of  this  is  a 
denial  of  state  sovereignty.  It  takes  from  the 
state  a  power  essential  to  the  discharge  of  its 
functions  as  sovereign.  If  it  do  not  possess 
this  attribute,  it  could  not  communicate  it  to- 
others. There  is  no  power  possessed  by  it  moro 
essential  than  this.  Through  the  instrumen- 
tality of  contracts,  the  machinery  of  the  gov- 
ernment is  carried  on.  Money  is  borrowed, 
and  obligations  given  for  payment.  Contracts 
are  made  with  individuals,  who  give  bonds  to> 
the  State.  So  in  the  granting  of  charters.  If 
there  be  any  force  in  the  argument,  it  applies 
to  contracts  made  with  individuals,  the  samo 
as  with  corporations.  But  it  is  said  the  State 
cannot  barter  away  any  part  of  its  sovereignty. 
No  one  ever  contended  that  it  could. 

A  state,  in  granting  privileges  to  a  bank, 
with  a  view  of  affording  a  sound  currency,  or 
of  advancing  any  policy  connected  with  the 
public  interest,  exercises  its  sovereignty,  and 
for  a  public  purpose,  of  which  it  is  the  exclu- 
sive judge.  Under  such  circumstances,  a  con- 
tract made  for  a  specific  tax,  as  in  the  case 
before  us,  in  binding.  This  tax  continues,  al- 
though all  other  banks  should  be  exempted 
from  taxation.  Having  the  power  to  make  the 
contract,  and  rights  becoming  vested  under  it, 
it  can  no  more  be  disregarded  nor  set  aside  by 
a  subsequent  Legislature,  than  a  grant  for  land. 
This  Act,  so  far  from  parting  with  any  portion 
of  the  sovereignty,  is  an  exercise  of  it.  Can 
any  one  deny  this  power  to  the  Legislature  T 
Has  it  not  a  right  to  select  the  objects  of  taxa- 
tion and  determine  the  amount?  To  deny  ei- 
ther of  these,  is  to  take  away  state  sovereignty. 
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^90*]  *It  must  be  admitted  that  the  state 
has  the  sovereign  power  to  do  this,  and  it 
would  have  the  sovereign  power  to  impair  or 
annul  a  contract  so  made,  had  not  the  Consti- 
tution of  the  United  States  inhibited  the  exer- 
cise of  such  a  power.  The  vague  and  imde- 
fined  and  indefinable  notion,  that  every  ex- 
emption from  taxation  or  a  specific  tax,  which 
withdraws  certain  objects  from  the  general  tax 
law,  affects  the  sovereignty  of  the  State,  is 
indefensible. 

There  has  been  rarely,  if  ever,  it  is  believed, 
A  tax  law  passed  by  any  State  in  the  Union, 
which  did  not  contain  some  exemptions  from 
general  taxation.  The  Act  of  Ohio  of  the  25th 
of  March,  1851,  in  the  fifty-eighth  section,  de- 
clared that  "the  provisions  of  that  Act  shall 
not  extend  to  any  joint  stock  company  which 
now  is,  or  may  hereafter  be  organized,  whose 
charter  or  act  of  incorporation  shall  have  guar- 
anteed to  such  company  an  exemption  from 
taxation,  or  has  prescribed  any  other  as  the  ex- 
clusive mode  of  taxing  the  same."  Here  is  a 
recognition  of  the  principle  now  repudiated.  In 
the  same  Act,  there  are  eighteen  exemptions 
from  taxation. 

The  federal  government  enters  into  an  ar- 
rangement with  a  foreign  state  for  reciprocal 
duties  on  imported  merchandise,  from  the  one 
country  to  the  other.  Does  this  affect  the  sov- 
ereign power  of  either  state?  The  sovereign 
power  in  each  was  exercised  in  making  the 
compact,  and  this  was  done  for  the  mutual  ad- 
vantage of  both  countries.  Whether  this  be 
•done  by  treaty,  or  by  law,  is  immaterial.  The 
compact  is  made,  and  it  is  binding  on  both 
countries. 

The  argument  is,  and  must  be,  that  a  sov- 
•ereign  state  may  make  a  binding  contract  with 
one  of  its  citizens,  and  in  the  exercise  of  its 
sovereignty,  repudiate  it. 

The  Constitution  of  the  Union,  when  first 
adopted,  made  states  subject  to  the  federal  ju- 
dicial power.  Could  a  state,  while  this  power 
continued,  being  sued  for  a  debt  contracted  in 
its  sovereign  capacity,  have  repudiated  it  in 
the  same  capacity!  In  this  respect  the  Consti- 
tution was  very  properly  changed,  as  no  state 
should  be  subject  to  the  judicial  power  gen- 
•erally. 

Much  stress  was  laid  on  the  argument,  and 
in  the  decisions  of  the  Supreme  Court,  on  the 
fact  that  the  banks  paid  no  bonus  for  their 
charters,  and  that  no  contract  can  be  binding 
which  is  not  mutual. 

This  is  a  matter  which  can  have  no  influence 
in  deciding  the  legal  question.  The  State  did 
not  require  a  bonus,  but  other  requisitions  are 
found  in  the  charter,  which  the  Legislature 
deemed  sufiicient,  and  this  is  not  questionable 
by  any  other  authority.  The  obligation  is  as 
391*]  strong  on  the  State,  from  *the  privileges 
granted  and  accepted,  as  if  a  bonus  had  been 
paid. 

Another  assumption  is  made,  that  the  banks 
are  taxed  as  property  is  taxed  in  the  hands  of 
individuals.  No  deduction,  it  appears,  is  made 
from  banks  on  account  of  debts  due  to  deposit- 
•ors  or  others,  whilst  debts  due  by  an  individual 
are  deducted  from  his  credits.  If  this  be  so,  it 
places  banks  on  a  very  different  footing  from 
individuals. 

The  power  of  taxation  has  been  compared  to 
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that  of  eminent  domain,  and  it  is  said,  ma  re- 
gards the  question  before  us,  they  are  substan* 
tially  the  same.  These  powers  exist  in  tkm 
same  sovereignty,  but  their  exercise  involves 
different  principles.  Property  ma^  be  appro- 
priated for  public  purposes,  but  it  must  be 
paid  for.  Taxes  are  assessed  on  property  for 
the  support  of  the  government  under  a  Icgia- 
lative  act. 

We  are  not  prepared  for  the  position  taken 
by  the  Supreme  Court  of  Ohio  that  '^o  coa- 
trol  over  the  right  of  taxation  by  the  States 
was  intended  to  be  conferred  upon  the  general 
government  by  the  section  referred  to,  or  any 
other,  except  in  relation  to  duties  upon  im- 
ports and  exports."  This  has  never  been  pre- 
tended by  any  one.  The  section  referred  to 
gives  the  federal  goverment  no  power  over 
taxation  by  a  State.  Such  an  idea  does  not 
belong  to  the  case,  and  the  argument  used,  we 
submit,  is  not  legitimate.  We  have  power  only 
to  deal  with  contracts  under  the  tenth  section 
of  the  first  article  of  the  Constitution,  whether 
made  by  a  state  or  an  individual;  if  such  con- 
tract be  impaired  by  an  Act  of  the  State,  such 
Act  is  void,  as  the  power  it  prohibited  to  the 
State.  This  is  the  extent  of  our  juriadictioa. 
As  well  might  it  be  contended  under  the  above 
section  that  no  power  was  given  to  the  federal 
government  to  regulate  the  numberless  internal 
concerns  of  a  state  which  are  the  subjects  of 
contracts.  With  those  concerns  we  have  noth- 
ing to  do;  but  when  contracts  growing  out  of 
them  are  impaired  by  an  Act  of  the  state,  un- 
der the  Federal  Constitution  we  inquire  wheth- 
er the  Act  complained  of  is  in  violation  of  it 

The  nile  observed  by  this  court  to  follow  the 
construction  of  the  statute  of  the  State  by  its 
Supreme  Court  is  strongly  urged.  This  is  done 
when  we  are  required  to  administer  the  laws  of 
the  State.  The  established  construction  of  a 
statute  of  the  State  is  received  as  a  part  of  the 
statute.  But  we  are  called  in  the  case  before 
us  not  to  carry  into  effect  a  law  of  the  Stats, 
but  to  test  the  validity  of  such  a  law  by  the 
Constitution  of  the  Union.  We  are  exerdsiag 
an  appellate  jurisdiction.  The  decision  of  the 
Supreme  Court  of  the  State  is  before  us  for 
revision,  and  if  their  construction  of  the  eo»* 
tract  in  ouestion  impairs  its  obligation*  we  are 
required  to  reverse  their  judgment.  To  follow 
the  'construction  of  a  state  court  in  [*S9S 
such  a  case,  would  be  to  surrender  one  of  tbt 
most  important  provisions  in  the  Federal  Oo«- 
stitution. 

There  is  no  jurisdiction  which  we  are  called 
to  exercise  of  higher  importance,  nor  one  of 
deeper  interest  to  the  people  of  the  Statea.  It 
is,  in  the  emphatic  language  of  Chief  Justice 
Marshall,  a  bill  of  rights  to  the  people  of  tbe 
State,  incorporated  into  the  fundamental  law 
of  the  Union.  And  whilst  we  have  all  the  re- 
spect for  the  learning  and  ability  whidi  the 
opinions  of  the  judges  of  the  Supreme  Conrt 
of  the  State  command,  we  are  called  upon  to 
exercise  our  own  judgments  in  the  case. 

In  the  discussion  of  the  principles  of  this 
case,  we  have  not  felt  ourselves  at  liberty  to  in- 
dulge in  general  remarks  on  the  theory  of  our 
^vemment.  That  is  a  subject  which  belong 
to  a  convention  for  the  formation  of  a  constttn* 
tion;  and  in  a  limited  view,  to  the  law-maklns 
power.    Theories  depend  so  much  on  the  qual* 


1853 


The  Piqua  Bbaitch  of  The  State  Bank  of  Ohio  ▼.  Knoop. 


302 


ities  of  the  human  mind,  and  these  are  so  di- 
▼ersified  by  education  and  habit  as  to  const!- 
tote  an  unsafe  rule  for  judicial  action.  Our 
prosperity,  individually  and  nationally,  depends 
upon  a  close  adherence  to  the  settled  rules  of 
law,  and  especially  to  the  great  fundamental 
law  of  the  Union. 

Having  considered  this  case  in  its  legal  as- 
pects,  as  presented  in  the  arguments  of  counsel, 
and  in  the  views  of  the  Supreme  Court  of  the 
State,  and  especially  as  regards  the  rights  of 
the  Bank  under  the  charter,  we  are  brought  to 
the  conclusion,  that  in  the  acceptance  of  the 
charter,  on  its  terms,  and  the  payment  of  the 
capital  stock,  under  an  agreement  to  pay  six 
per  cent,  semi-annually  on  the  dividends  made, 
deducting  expenses  and  ascertained  losses,  in 
lieu  of  all  taxes,  a  contract  was  made  binding 
on  the  State  and  on  the  Bank;  and  that  the 
Tax  Law  of  1851,  under  which  a  higher  tax  has 
been  assessed  on  the  Bank  than  was  stipulated 
in  its  charter,  impairs  the  obligation  of  the  con- 
tract, which  is  prohibited  by  the  Constitution 
of  the  United  States,  and  consequently,  that 
the  Act  of  1851,  as  regards  the  tax  thus  im- 
posed, is  void. 

The  judgment  of  the  Supreme  Court  of 
Ohio,  in  giving  effect  to  that  law,  is  therefore 
reversed. 

Messrs.  Justices  Catron,  Daniel,  and  Camp- 
bell, dissented. 

Mr.  Chief  Justice  Taney  gave  a  separate  opin- 
ion, as  follows: 

I  concur  in  the  judgment  in  this  case.  I 
think  that  by  the  sixtieth  section  of  the  Act  of 
1845,  the  State  bound  itself  by  contract  to  levy 
no  higher  tax  than  the  one  therein  mentioned, 
upon  the  banks  or  stocks  in  the  banks  which 
organized  under  that  law  during  the  continu- 
ance of  their  charters.  In  my  judgment  the 
39S*]  *  words  used  are  too  plain  to  admit  of 
any  other  construction. 

But  I  do  not  assent  altogether  to  the  prin- 
ciples or  reasoning  contained  in  the  opinion 
just  delivered.  The  grounds  ypon  which  I  hold 
this  contract  to  be  obli^tory  on  the  State,  will 
appear  in  my  opinion  in  the  case  of  The  Ohio 
Life  Insurance  and  Trust  Company,  also  de- 
cided at  the  present  term. 

Mr.  Justice  Catron: 

This  is  a  contest  between  the  State  of  Ohio 
and  a  portion  of  her  banking  institutions,  or- 
ganized under  a  general  banking  law,  passed  in 
1845.  She  was  then  a  wealthy  and  prosperous 
community,  and  had  numerous  banks  which 
employed  a  large  capital,  and  were  taxed  by 
the  general  laws  five  per  cent,  on  their  divi- 
dends, being  equal  to  thirtv  cents  on  each  hun- 
dred dollars'  worth  of  stock,  supposing  it  to  be 
at  par  value.  But  this  was  merely  a  state  tax., 
payable  into  the  State  Treasury.  The  old 
banks  were  liable  to  taxes  for  county  purposes, 
besides;  and  when  located  in  cities  or  towns, 
for  corporation  taxes  also.  These  two  items 
usually  amounted  to  much  more  than  the  State 
tax. 

Such  was  the  condition  of  Ohio  when  the 
Ceneral  Banking  Law  was  passed  in  1845.  By 
this  Act,  any  number  of  persons,  not  less  than 
five,  might  associate  together,  by  articles,  to 
esrry  on  banking. 
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The  State  was  laid  off  into  districts,  and  the 
law  prescribes  the  amount  of  stock  that  ma^ 
be  employed  in  each.  Every  county  was  enti- 
tled to  one  bank  and  some  to  more.  Commis- 
sioners were  appointed  to  carry  the  law  into 
effect.  It  was  the  duty  of  this  Board  of  Con- 
trol to  judge  of  the  articles  of  association,  and 
other  matters  necessary  to  put  the  banks  into 
operation.  Any  company  might  elect  to  be- 
come a  branch  of  the  State  Bank,  or  to  be  a 
separate  bank,  disconnected  with  any  other. 
$50,000  was  the  minimum,  and  $500,000  the 
maximum  that  could  be  employed  in  any  one 
proposed  institution. 

By  the  fifty-first  section,  each  of  the  banking 
companies  authorized  to  carry  on  business  was 
declared  to  be  a  body  corporate  with  succession 
to  the  1st  day  of  May,  1866,  with  general  bank- 
ing powers;  with  the  privilege  to  issue  notes  of 
one  dollar  and  upwards,  to  $100;  and  eaCh 
bank  was  recjuired  to  have  ''on  hand  in  gold 
and  silver  coin,  or  their  equivalent,  one  half 
at  least  of  which  shall  be  in  gold  and  silver 
coin  in  its  vault,  an  amount  equal  to  thirty  per 
cent,  of  its  outstanding  notes  of  circulation;" 
and  whenever  the  specie  on  hand,  or  its  equiv- 
alent, shall  fall  below  twenty  per  cent,  of  the 
outstanding  *notes,  then  no  more  notes  [*394 
shall  be  circulated.  The  equivalent  to  specie, 
meant  deposits  that  might  be  drawn  against 
in  the  hands  of  eastern  banks,  or  bankers  of 
good  credit.  In  this  provision  consisted  the 
great  value  of  the  franchise. 

The  59th  section  declares  that  semi-annual 
dividends  shall  be  made  by  each  bank  of  its 
profits,  after  deducting  expenses;  and  the  60th 
section  provides,  that  six  per  cent,  per  annum 
of  these  profits  shall  be  set  off  to  the  State, 
"which  sum  or  amount  so  set  off  shall  be  in 
lieu  of  all  taxes  to  which  such  company,  or  the 
stockholders  thereof  on  account  of  stock  owned 
therein  would  otherwise  be  subject."  This 
was  equal  to  thirty-six  cents  per  annum  on 
each  hundred  dollars  of  stock  sul^cribed,  sup- 
posing it  to  yield  six  per  cefit.  interest. 

By  an  Act  of  1851,  it  was  declared  that  bank 
stock  should  be  assessed  at  its  true  value,  and 
that  it  should  be  taxed  for  state,  county  and 
city  purposes,  to  the  same  extent  that  personal 
property  was  required  to  be  taxed  at  the  place 
where  the  bank  was  located.  As  this  rate  was 
much  more  than  that  prescribed  by  the  60th 
section  of  the  Act  of  1845,  the  Bank  before  us 
refused  to  pay  the  excess,  and  suffered  herself 
to  be  sued  oy  the  tax  collector,  relying  on  the 
60th  section,  above  recited,  as  an  irrepealable 
contract,  which  stood  protected  by  the  Con- 
stitution of  the  United  States. 

It  is  proper  to  say  that  the  trifling  sum  in 
dispute  m  this  cause  is  the  mere  ground  of  rais- 
ing the  question  between  the  State  of  Ohio  and 
some  fifty  of  her  banks,  claiming  exemption 
under  the  Act  of  1845. 

The  taxable  property  of  these  banks  is  about 
$18,000,000,  according  to  the  auditor's  report 
of  last  year,  and  which  was  used  on  the  argu- 
ment Of  this  cause,  by  both  sides.  Of  course, 
the  state  officers  and  other  tax  payers  assailed 
the  corporations  claiming  the  exemption,  and 
various  cases  were  brought  before  the  Supreme 
Court  of  Ohio,  drawing  in  question  the  validity 
of  the  Act  of  1851  in  so  far  as  it  increased  the 
taxes   of   the  banks  beyond  the   amount   im- 
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posed  by  the  60th  section  of  the  Act  of  1845. 
The  State  Court  sustained  the  Act  of  1851, 
from  which  decision  a  writ  of  error  was  prose- 
cuted, and  the  cause  brought  to  this  court. 

The  opinions  of  the  State  Court  have  been 
laid  before  us  for  our  consideration ;  and  on  our 
assent  or  dissent  to  them,  the  case  depends. 

The  first  question  made  and  decided  in  the 
Supreme  Court  of  Ohio,  was  whether  the  60th 
section  of  the  Act  of  1846,  purnorted  to  be,  in 
its  terms,  a  contract  not  furtner  to  tax  the 
banks  organized  under  it  during  the  entire  term 
of  their  existence.  The  court  held  that  it  im- 
ported  no  such  contract;  and  with  this  opinion 
I  concur. 

895*]  *The  question  was  examined  by  the 
judge  who  delivered  the  unanimous  opinion  of 
the  court,  in  the  case  of  Debolt  v.  The  Ohio  Life 
Insurance  and  Trust  Company,  1  Ohio,  564, 
with  a  fairness,  ability  and  learning,  calculated 
to  command  the  respect  of  all  those  who  have 
his  opinion  to  review;  and  which  opinion  has, 
as  I  think,  construed  the  60th  section  truly. 
But,  as  my  brother  Campbell  has  rested  his 
opinion  on  this  section  without  going  beyond  it, 
and  as  I  concur  in  his  views,  I  will  not  further 
examine  that  question,  but  adopt  hia  opinion  in 
regard  to  it. 

The  next  question,  decided  by  the  State 
Court,  is  of  most  grave  importance ;  I  give  it  in 
the  language  of  the  State  Court:  '^lad  the 
General  Assembly  power,  under  the  constitu- 
tion then  in  force,  permanently  to  surrender,  by 
contract,  within  the  meaning  and  under  the  pro- 
tection of  the  Constitution  of  the  United  States, 
the  right  of  taxation  over  any  portion  of  the 
property  of  individuals,  otherwise  subject  to 
it?"  On  which  proposition  the  court  proceeds 
,to  remark: 

"Our  observations  and  conclusions  upon  this 
question,  must  be  taken  with  reference  to  the 
unquestionable  facts,  that  the  Act  of  1851  was 
a  bona  fide  attempt  to  raise  revenue  by  an 
equal  and  uniforpi  tax  upon  property,  and  con- 
tained no  covert  attack  upon  the  franchises  of 
these  institutions.  That  the  surrender  did  not 
relate  to  property  granted  by  the  State,  so 
as  to  make  it  a  part  of  the  grant  for  which 
a  consideration  was  paid;  the  State  having 
granted  nothing  but  the  franchise,  and  the  tax 
being  upon  nothing  but  the  money  of  individ- 
uals invested  in  the  stock;  and  that  no  bonus 
or  gross  sum  was  paid  in  hand  for  the  surren- 
der, so  as  to  leave  it  open  to  controversy,  that 
reasonable  taxes,  to  accrue  in  future,  were  paid 
in  advance  of  their  becoming  due.  What  effect 
a  different  state  of  facts  might  have,  we  do  not 
stop  to  inquire.  Indeed,  if  the  attempt  has  here 
been  made,  it  is  a  naked  release  of  sovereign 
power  without  any  consideration  or  attendant 
circumstance  to  give  it  strength  or  color;  and, 
so  far  as  we  are  advised,  it  is  the  first  instance 
where  the  rights  and  interests  of  the  public 
have  been  entirely  overlooked." 

Under  these  circumstances,  we  feel  no  hes- 
itation in  saying  the  Genera!  Assembly  was  in- 
competent to  such  a  task.  This  conclusion  is 
drawn  from  a  consideration  of  the  limited  au- 
thority of  that  body,  and  the  nature  of  the 
power  claimed  to  be  abridged. 

That  political  sovereignty,  in  its  true  sense, 
exists  only  with  the  people,  and  that  govern- 
ment is  "founded  on  tneir  sole  authority,"  and 
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subject  to  be  altered,  reformed,  or  abolished 
only  by  them,  is  a  political  axiom  upon  which 
all  the  American  'governments  have  [*S9C 
been  based,  and  is  expressly  asserted  in  the  bill 
of  rights.  Such  of  the  sovereign  powers  with 
which  they  were  invested,  as  they  deem  neces- 
sary for  protecting  their  rights  and  liberties, 
and  securing  their  independence,  they  have  del- 
egated to  governments  created  by  themselves, 
to  be  exercised  in  such  manner  and  for  such 
purposes  as  were  contemplated  in  the  delega- 
tion. That  these  powers  can  neither  be  en- 
larged or  diminished  by  these  repositories  of 
delegated  authority,  would  seem  to  result,  in- 
evitably, from  the  fundamental  maxim  re- 
ferred to,  and  to  be  too  plain  to  need  argument 
or  illustration. 

If  they  could  be  enlarged,  government  miffht 
become  absolute ;  if  they  could  be  diminished^or 
abridged,  it  might  be  stripped  of  the  attributes 
indispensable  &  enable  it  to  accomplish  the 
great  purposes  for  which  it  was  instituted. 
And  in  either  event  the  constitution  would  be 
made  either  more  or  less  than  it  was  when  H 
came  from  the  hands  of  its  authors;  being 
changed  and  subverted  without  their  action  or 
consent.  In  the  one  event  its  power  for  eril 
might  be  indefinUely  enlarged;  while  in  tlie 
other  its  capacity  lor  good  might  be  entirely  de- 
stroyed; and  thus  become  either  an  engine  of 
oppression,  or  an  instrument  of  weakness  and 
pusillanimity. 

The  government  created  by  the  constitntion 
of  this  State  (Ohio),  although  not  of  enmner- 
ated,  is  yet  one  of  limited  powers.  It  is  true, 
the  grant  to  the  General  Assembly  of  "legisla- 
tive authority"  is  general;  but  its  exercise 
within  that  limit  is  necessarily  restrained  bv 
the  previous  grant  of  certain  powers  to  the  fed- 
eral government,  and  by  the  express  limitations 
to  be  found  in  other  parts  of  the  instnunent. 
Outside  of  that  boundary,  it  needed  no  express 
limitations,  for  nothing  was  granted.  Hence 
this  court  held,  in  Cincinnati,  Wilmington,  etc, 
R.  R.  V.  Clinton  Co.  1  Ohio,  77,  that  any  Act 

f>a8sed  by  the  General  Assembly  not  falling  fair- 
y  within  the  scope  of  "legislative  authority," 
was  as  clearly  void  as  though  expressly  prohib- 
ited. So  careful  was  the  convention  to  enforce 
this  principle,  and  to  prevent  the  enlargement 
of  the  granted  powers  by  construction  or  other- 
wise, that  they  expressly  declared  in  art.  8,  sec. 
28 — "To  guard  against  the  transgression  of  the 
high  powers  we  have  delegated,  we  declare  that 
all  powers,  not  hereby  delegated,  remain  with 
the  people."  When,  therefore,  the  exercise  of 
any  power  by  that  body  is  questioned,  its  valid- 
ity must  be  determined  from  the  nature  of  the 
power,  connected  with  the  manner  and  por- 
pose  of  its  exercise.  What,  then,  is  the  taxing 
power  ?  And  to  what  extent,  and  for  what  pur- 
poses has  it  been  conferred  upon  the  Legisla- 
ture r  That  it  is  a  power  incident  to  sovereign- 
ty— ^"a  power  of  vital  importance  to  the  very 
existence  of  every  government" — ^has  been  as 
often  declared  as  it  has  been  spoken  ^of.  [^897 
Its  importance  is  not  too  strongly  represented 
by  Alexander  Hamilton,  in  the  30th  number  of 
the  Federalist,  when  he  says:  '^oney  is  with 
propriety  considered  as  the  vital  principle  of 
the  body  politic;  as  that  which  sustains  its  life 
and  motion,  and  enables  it  to  perform  its  moat 
important  functions.    A  complete  power,  there* 
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fore,  to  procure  a  regular  and  adequate  supply 
of  revenue,  as  far  as  the  resources  of  the  com- 
munity will  permit,  may  be  regarded  as  an  in- 
dispensable ingredient  in  every  constitution. 
From  a  deficiency  in  this  particiilar,  one  of  two 
evila  must  ensue;  either  the  people  must  be  sub- 
jected  to  continual  plunder,  as  a  substitute 
for  a  more  eligible  mode  of  supplying  the  public 
wants,  or  the  government  must  sink  into  a  fatal 
atrophy,  and  in  a  short  course  of  time  perish." 

This  power  is  not  to  be  distinguished,  in 
any  particular  material  to  the  present  inquiry, 
from  the  power  of  eminent  domain.  Both  rest 
upon  the  same  foundation —  both  involve  the 
taking  of  private  property — and  both,  to  a  lim- 
ited extent,  interfere  with  the  natural  right 
guaranteed  by  the  constitution,  of  acquiring 
and  enjoying  it.  But,  as  this  court  has  already 
aaid,  in  the  case  referred  to,  "neither  can  be 
classed  amount  the  independent  powers  of  gov- 
erament,  or  included  in  its  objects  and  ends." 
Ko  government  was  ever  created  for  the  pur- 
pose of  taking,  taxing,  or  otherwise  interfering 
with  the  private  property  of  its  citizens.  ''But 
eharged  with  the  accomplishment  of  great  ob- 
jects necessary  to  the  safety  and  prosperity  of 
the  people,  these  rights  attach  as  incidents  to 
those  objects,  and  become  indispensable  means 
to  the  attainment  of  those  ends."  They  can 
only  be  called  into  being  to  attend  the  inde- 
pendent powers,  and  can  never  be  exercised 
without  an  existing  necessity. 

'To  sustain  this  power  in  the  General  As- 
sembly, would  be  to  violate  all  the  great  prin- 
ciples to  which  I  have  alluded.  It  would  af- 
firm its  right  to  deal  in,  and  barter  away  the 
sovereign  right  of  the  State,  and  thereby,  in 
effect,  to  change  the  Constitution.  When  the 
General  Assembly  of  1845  convened,  it  foimd 
the  State  in  the  unquestionable  possession  of 
the  sovereign  right  of  taxation,  for  the  accom- 
plishment of  its  lawful  objects,  extending  to 
'all  the  persons  and  property  belonging  to  the 
body  politic.'" 

When  its  successor  convened,  in  1846,  imder 
the  same  constitution,  and  to  legislate  for  the 
same  people,  if  this  defense  is  available,  it 
found  the  State  shorn  of  this  power  over  fifteen 
or  twenty  millions  of  property,  still  within  its 
jniisdiction  and  protected  by  its  laws.  This 
and  each  succeeding  Legislature  had  the  same 
power  to  surrender  the  right,  as  to  any  and  all 
other  property;  until  at  length  the  government, 
deprived  of  everything  upon  which  it  could 
S98*]  operate,  to  raise  the  means  to  attain  *its 
necessary  ends,  by  the  exercise  of  its  granted 
powers,  would  have  worked  its  own  inevitable 
destruction,  beyond  all  power  of  remedy,  either 
by  the  Legislature  or  the  people.  It  is  no 
answer  to  this  to  say  that  confidence  must 
be  reposed  in  the  legislative  body,  that  it  will 
not  thus  abuse  the  power. 

'fBut,  in  the  language  of  the  court,  in  Mc- 
Oolloch  V.  Maryland,  4  Wheat.  316,  'is  this  a 
case  of  confidence  T* " 

Tor  every  surrender  of  the  right  to  tax 
particular  property  not  only  tends  to  paralyze 
the  government,  but  involves  a  direct  invasion 
of  the  rights  of  property,  of  the  balance  of  the 
community^  since  the  deficiency  thus  created 
must  be  made  up  by  larger  contributions  from 
them,  to  meet  tne  public  demand." 

The  foregoing  are  some  of  the  reasonings  of 
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the  state  court  on  the  consideration  here  in- 
volved. With  these  views  I  concui-,  and  will 
add  some  of  my  own.  The  first  is,  "That 
acts  of  Parliament  derogatory  from  the  power 
of  subsequent  Legislatures  are  not  binding. 
Because  (as  Blacks  tone  says),  the  Legislature 
being  in  truth  the  sovereign  power,  is  always 
equal,  always  absolute ;  and  it  acknowledges  no 
superior  on  earth,  which  the  prior  Legislature 
must  have  been  if  its  ordinances  could  bind  a 
subsequent  Parliament.  And  upon  the  same 
principle  Cicero,  in  his  letters  to  Atticus,  treats 
with  proper  contempt  these  restraining  clauses 
which  endeavor  to  tie  up  the  hands  of  suc- 
ceeding Legislatures.  Wnen  you  repeal  the 
law  itself,  says  he,  you  at  the  same  time  repeal 
the  prohibitory  clause  which  guards  against 
repeal." 

If  this  is  so  under  the  British  government, 
how  is  it  in  Ohio?  Her  Supreme  Court  holds 
that  the  State  constitution  of  1802  expressly 
prohibited  one  Legislature  from  restraining  its 
successors  by  the  indirect  means  of  contracts 
exempting  certain  property  from  taxation. 
The  court  says.  Power  to  exempt  property 
was  reserved  to  the  people;  they  alone  could 
exempt,  by  an  organic  law.  That  is  to  say,  by 
an  amended  constitution.  The  clause  mainly 
relied  on  declares  "that  all  powers  not  dele- 
gated, remain  with  the  people."  Now,  it  must 
be  admitted  that  this  clause  has  a  meaning; 
and  it  must  also  be  conceded  (as  I  think)  that 
the  Supreme  Court  of  Ohio  has  the  imcon- 
trollable  right  to  declare  what  that  meaning  is; 
and  that  this  court  has  just  as  little  right  to 

guestion  that  construction  as  the  Supreme 
burt  of  Ohio  has  to  question  our  construc- 
tion of  the  Constitution  of  the  United  States. 
In  my  judgment  the  construction  of  the 
court  of  Ohio  is  proper;  but  if  I  believed  oth- 
erwise I  should  at  once  acquiesce.  Let  us  look 
at  the  matter  fairly  and  truly  as  it  is,  and  see 
what  a  different  course  on  part  of  this  court 
would  lead  to;  nay,  what  Ohio  is  bound  to  do 
in  self  defense  and  for  self-preservation,  under 
the  circumstances. 

*In  1845  a  general  banking  law  is  [*399 
sought  at  the  hands  of  the  Legislature,  where 
$5.00  in  paper  can  be  circulated  for  every 
dollar  in  specie  in  the  Bank,  or  on  deposit;  in 
eastern  banks  or  with  brokers.  $1.00  notes 
are  authorized;  every  county  in  the  State  is 
entitled  to  a  bank,  and  the  large  ones  to  sev- 
eral; the  tempting  lure  is  held  out  of  six  per 
cent,  interest  on  $500  for  every  hundred  dol- 
lars paid  in  as  stock:  thus  obtaining  a  profit  of 
$24  on  each  hundred  dollars  actually  paid  in. 
That  such  a  bill  would  have  advocates  enough 
to  pass  it  through  the  Legislature,  all  exper- 
ience attests;  and  that  the  slight  tax  of  thirty- 
six  cents  on  each  hundred  dollars'  worth  of 
stock,  subscribed  and  paid,  was  deemed  a  privi- 
lege, when  the  existing  banks  and  other  proper- 
ty were  taxed  much  higher  is  plainly  manifest. 
As  was  obvious,  when  the  law  passed,  banks 
sprang  up  at  once — some  fifty  in  number  hav- 
ing a  taxable  basis  last  year  of  about  eighteen 
millions.  The  elder  and  safer  banks  were,  of 
course  driven  out,  and  new  organizations  sought 
under  the  general  law,  by  the  stockholders. 
From  having  constructed  large  public  works, 
and  made  great  expenditures,  Ohio  has  be- 
come indebted  so  as  to  require  a  very  burden- 
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some  tax  on  everv  species  of  property;  this 
was  imposed  by  the  Act  of  1851,  and  on  de- 
manding from  these  institutions  their  equal 
share,  the  State  is  told  that  they  were  protected 
by  a  contract  made  with  the  Legislature  of 
1845,  to  be  exempt  from  further  tiucation,  and 
were  not  bound  by  the  late  law,  and,  of  course, 
they  were  sued  in  their  own  courts.  The  Su- 
preme Court  holds  that  by  the  express  terms 
of  the  State  constitution  no  such  contract  oouid 
be  made  by  the  Legislature  of  1845,  to  tie  up 
the  hands  of  the  Legislature  of  1851.  And 
then  the  banks  come  here  and  ask  our  protec- 
tion against  this  decision,  which  declares  the 
true  meaning  of  the  State  Ck)nstitution.  It  ex- 
pressly guarantees  to  the  people  of  Ohio  the 
right  to  assemble,  consult,  ^and  instruct  their 
representatives  for  their  common  good;"  ana 
then  "to  apply  to  the  Legislature  for  a  reuress 
of  grievances."  It  further  declares,  that  all 
powers  not  conferred  by  that  constitution  on 
the  Legislature  are  reserved  to  the  people. 
Now,  of  what  consequence  or  practical  value 
will  these  attempted  securities  be,  if  one  Leg- 
islature can  restrain  all  subsequent  ones  bv 
contracting  away  the  sovereign  power  to  which 
instructions   could   apply? 

The  Question,  whether  the  p|eople  have  re- 
served tnis  right  so  as  to  hold  it  in  their  own 
hands,  and  thereby  be  enabled  to  regulate  it  by 
instructions  to  a  subsequent  Legislature  (or  by 
a  new  constitution),  is  a  question  that  has  been 
directly  raised  only  once,  in  any  State  of  the 
Union,  so  far  as  I  know.  In  the  case  of  Brew- 
400*]  ster  v.  Hough,  10  N.  H.  189,  it  'was 
raised,  and  Chief  Justice  Parker,  in  delivering 
the  opinion  of  the  court  in  a  case  in  all  respects 
like  the  one  before  us,  says,  "That  it  is  as 
essential  that  the  public  faith  should  be  pre- 
served inviolate  as  it  is  that  individual  grants 
and  contracts  should  be  maintained  and  en- 
forced. But  there  is  a  material  difTerence  be- 
tween the  right  of  a  Legislature  to  grant  lands 
or  corporate  powers,  or  money,  and  a  right  to 
grant  away  the  essential  attributes  of  sover- 
eignty or  rights  of  eminent  domain.  These  do 
not  seem  to  furnish  the  subject '  matter  of  a 
contract." 

This  court  sustained  the  principle  announced 
by  the  Supreme  Court  of  New  Hampshire,  in 
The  West  River  Bridge  case.  A  charter  for  one 
hundred  years,  incorporating  a  bridge  com- 
pany had  been  granted;  the  bridge  was  built 
and  enjoyed  by  the  Company.  Then  another 
law  was  passed  authorizing  public  roads  to  be 
laid  out,  and  free  bridges  to  be  erected;  the 
commissioners  appropriated  the  West  River 
Bridge  and  made  it  free;  the  Supreme  Court  of 
Vermont  sustained  the  proceeding  on  a  review 
of  that  decision.  And  this  court  held  that  the 
first  charter  was  a  contract  securing  the  fran- 
chises and  property  in  the  bridge  to  the  Com- 
pany; but  that  the  first  Legislature  could  not 
cede  away  the  sovereign  right  of  eminent  do- 
main, and  that  the  nranchises  and  property 
could  be  taken  for  the  uses  of  free  roads  and 
bridges,  on  compensation  being  made. 

Where  the  distinction  lies,  involving  a  prin- 
ciple between  that  case  and  this,  I  cannot  per- 
ceive, as  every  tax  payer  is  compensated  by  the 
security  and  comfort  government  affords.  The 
political  necessities  for  money  are  constant  and 
more  stringent  In  favor  of  the  right  of  taxa- 
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tion;  its  exercise  is  required  daily  to  sustain 
the  government.  But  in  the  essential  attributes 
of  sovereignty  the  right  of  eminent  domain  and 
the  right  of  taxation  are  not  distinguishable. 

If  The  West  River  Bridge  case  be  sound  ecm- 
stitutional  law  (as  I  think  it  is),  then  it  most 
be  true  that  the  Supreme  Court  of  Oliio  is  right 
in  holding  that  the  Legislature  of  1845  ooold 
not  deprive  the  Legislature  of  1851  of  its  aofw- 
ereign  powers  or  of  any  part  of  them. 

It  is  insisted,  that  the  case  of  The  State  of 
Ohio  V.  The  Commercial  Bank  of  Cincinnati,  7 
Ohio,  125,  has  held  otherwise.  This  is  deariy 
a  mistake.  The  State  in  that  case  raised  no 
question  as  to  the  right  of  one  Legislature  to 
cede  the  sovereign  power  to  a  corporation,  and 
tie  up  the  hands  of  all  subsequent  Legislatures: 
no  such  constitutional  question  entered  into  tbi» 
decision;  nor  is  any  allusion  made  to  it  in  the 
opinion  of  the  court.  It  merely  eonstmed 
the  Acts  of  Assembly,  and  held  that  a  oontraci 
did  exist  on  the  ground  that  by  the  ehnrter  the 
Bank  was  taxed  four  per  cent.;  and  therefore 
the  charter  must  *be  enforced,  as  this  [*401 
rate  of  taxation  adhered  to  the  charter,  mad 
excluded  a  higher  imposition. 

It  would  be  most  unfortunate  for  any  eonrt, 
and  especially  for  this  one,  to  hold  that  a  de- 
cision afl'ectinff  a  great  constitutional  eon- 
sideration,  involving  the  harmony  of  the  Union 
(as  this  case  obviously  does),  should  be  eon- 
eluded  by  a  decision  in  a  case  where  the 
constitutional  question  was  not  raised  by  coun- 
sel; and  so  far  from  beinff  consideied  by  the 
court,  was  never  thoueht  of:  such  a  doctrine  is 
altogether  Inadmissible.  And  in  this  eonnee- 
tion  I  will  say,  that  there  are  two  eases  decided 
by  this  court  (and  relied  on  by  the  plaintiff  in 
error),  in  regard  to  which  similar  remarks  ap- 
ply. The  first  one  is  that  of  New  Jersey  t.  Wil- 
son, 7  Cranch,  164.  An  exchange  of  lands  took 
Slace  in  1758  between  the  British  eolony  of 
few  Jersey  and  a  small  tribe  of  Indians  re- 
siding there.  The  Indians  had  the  land  i^vnted 
to  them  by  an  Act  of  the  Colonial  Legislature, 
which  exempted  it  from  taxes.  They  after- 
wards sold  it,  and  removed.  In  1804  ttie  8taie 
Legislature  taxed  these  lands  in  the  bands  of 
the  purchasers;  they  were  proceeded  against 
for  the  taxes,  and  a  judgment  rendered,  de- 
claring the  Act  of  1804  valid.  In  1812,  the 
judgment  was  brought  before  this  court,  and 
the  case  submitted  on  the  part  of  the  plaintiff 
in  error  without  argument;  no  one  appearing 
for  New  Jersey.  This  court  held  the  British 
contract  with  the  Indians  binding;  and  seeond. 
that  it  run  with  the  land,  which  was  exempt 
from  taxation  in  the  hands  of  the  purchasers. 

No  question  was  raised  in  the  Supreme  Court 
of  New  Jersey,  nor  decided  there,  or  in  this 
court,  as  to  the  constitutional  question  of  one 
Legislature  having  authority  to  deprive  a  sue- 
ceeding  one  of  sovereign  power.  The  question 
was  not  considered,  nor  does  it  seem  to  have 
been  thought  of  in  the  State  Court  or  here. 

The  next  case  is  Gordon's  case,  3  How.  144. 
What  questions  were  there  presented  on  the 
part  of  the  State  of  Maryland,  does  not  appear 
in  the  report  of  the  case,  but  I  have  turned  to 
them  in  the  record,  to  see  how  th^  were 
in  the  state  courts.    They  are  as  follows: 

"1st.  That  at  tne  time  of  passing  vbe 
eral  assessment  law  of  1841,  tnere  was  no  eon 
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tract  existing  between  the  State  and  the  banks, 
or  any  of  them,  or  the  stockholders  therein  or 
any  of  them,  by  which  any  of  the  banks  or 
stockholders  can  claim  an  exemption  from  the 
taxation  imposed  upon  them  by  the  said  Act  of 
1841." 

''Ed.  That  the  contract  between  the  State  and 
the  old  banks,  if  there  be  any  contract,  extends 
only  to  an  exemption  from  further  'taxes  or 
burdens,'  of  the  corporate  privileges  of  bank- 
402*]  Ins;  *and  does  not  exempt  the  property, 
either  real  or  personal,  of  said  banks,  or  the  in- 
dividual stockholders  therein." 

"3d.  That  even  if  the  contract  should  be  con- 
strued to  exempt  the  real  and  personal  property 
of  the  old  banks,  and  the  property  of  the 
stockholders  therein,  yet  such  exemption  does 
not  extend  to  the  new  banks,  or  those  chartered 
since  1830,  and,  moreover,  that  the  power  of 
revocation,  in  certain  cases  in  these  charters, 
reserves  to  the  State  the  power  of  passing  the 
general  assessment  law." 

"4th.  That  the  imposition  of  a  tax  of  20 
cents  upon  every  one  hundred  dollars'  worth  of 
property,  upon  both  the  old  and  new  banks, 
under  the  said  assessment  law,  is  neither  un- 
equal nor  oppressive,  nor  in  violation  of  the  bill 
of  rights." 

"Sth.  That  taxation  upon  property  within 
Hie  State,  wherever  the  owners  may  reside,  is 
not  against  the  bill  of  rights." 

On  these  legal  propositions  the  opinion  here 

S'ven  sets  out  by  declaring  that,  'The  question, 
iwever,  which  this  court  is  called  on  to  de- 
cide, and  to  which  our  decision  will  be  confined, 
is — Are  the  shareholders  in  the  old  and  new 
banks,  liable  to  be  taxed  under  the  Act  of  1841, 
on  account  of  the  stock  which  they  own  in  the 
banks." 

The  following  paragraph  is  the  one  relied  on 
as  adjudging  the  question,  that  the  taxing 
power  may  be  embodied  in  a  charter  and  con- 
tracted away  as  private  property,  to  wit: 
"Such  a  contract  is  a  limitation  on  the  taxing 
power  of  the  Legislature  making  it,  and  upon 
succeeding  Legislatures,  to  impose  any  further 
tax  on  the  franchise." 

"But  why,  when  bought,  as  it  becomes  prop- 
erty, may  it  not  be  taxed  as  land  is  taxed 
which  has  been  bought  from  the  State,  was  re- 
peatedly asked  ^n  the  course  of  the  argument. 
The  reason  is,  that  everyone  buys  land,  subject 
in  his  own  apprehension  to  the  great  law  of  ne- 
cessity, that  we  must  contribute  from  it  and  all 
of  our  property  something  to  maintain  the 
State.  But  a  franchise  for  banking,  when 
bought,  the  price  is  paid  for  the  use  of  the 
privilege  whilst  it  lasts,  and  any  tax  upon  it 
would  substantially  be  an  addition  to  the 
price." 

As  the  case  came  up  from  the  Supreme  Court 
of  Maryland,  this  court  had  power  to  re-ex- 
amine the  questions  raised  in  the  court  below, 
snd  deemed  there.  All  that  is  asserted  in  the 
opinion  beyond  this  is  outside  of  the  case  of 
which  this  court  had  jurisdiction,  and  is  only 
mo  far  to  be  respected  as  it  is  sustained  by 
sound  reasoning;  but  its  dicta  are  not  binding 
as  authority;  and  so  the  Supreme  Court  of 
Maryland  held  in  the  case  of  The  Mavor,  etc.,  of 
Baltimore  v.  The  Baltimore  and  Ohio  Railroad 
Co.  6  Gill,  288. 

The  State  of  Maryland  merely  asked  to  luiTe 
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her  statutes  'construed,  and  if,  by  their  [* 4 OS- 
true  terms,  she  had  promised  to  exempt  the 
stockholders  of  her  banks  from  taxation,  then 
she  claimed  no  tax  of  them.  She  took  no- 
shelter  under  constitutional  objections,  but 
guardedly  avoided  doing  so. 

If  an  expression  of  opinion  is  authority  that 
binds,  regardless  of  the  case  presented,  then 
we  are  as  well  bound  the  other  way,  by  another 
quite  equal  authority.  In  the  case  of  East 
Hartford  ▼.  Hartford  Bridge  Co.  10  How. 
535,  Mr.  Justice  Woodbury,  delivering  the  opin- 
ion of  the  court,  says:  "The  case  of  Goszler 
V.  The  Corporation  of  Georgetown,  6  Wheat. 
506,  598,  appears  to  settle  the  principle  that  a 
legislative  lx>dy  cannot  part  with  its  powers  by 
any  proceeding  so  as  not  to  be  able  to  continue 
the  exercise  of  them.  It  can,  and  should,  ex- 
ercise them  again  and  again,  as  often  as  the 
public  interest  require."    .    •    • 

"Its  members  are  made,  by  the  people, 
agents  or  trustees  for  them,  on  this  subject, 
and  can  possess  no  authority  to  sell  or  grant 
their  power  over  the  trust  to  others." 

The  Hartford  case  was  brought  here  from 
the  Supreme  Court  of  Connecticut,  by  writ  of 
error,  on  the  ground  that, East  Hartford  held  a 
ferry  right  secured  by  a  legislative  act  that  was 
a  private  contract.  But  this  court  held,  among 
other  things,  that  by  a  true  construction  of  the 
State  laws,  no  such  contract  existed;  so  that 
this  case  cannot  be  relied  on  as  binding  authori- 
ty more  than  Gordon's  case.  If  fair  reasoning 
and  clearness  of  statement  are  to  give  any  ad- 
vantage, then  the  Hartford  case  has  that  ad- 
vantage over  Gordon's  case. 

It  is  next  insisted  that  the  State  Legislatures 
have  in  nuiny  instances,  and  constantly,  dis- 
criminated among  the  objects  of  taxation;  and 
have  taxed  and  exempted  according  to  their 
discretion.  This  is  most  true.  But  the  matter 
under  discussion  is  aside  from  the  exercise  of 
this  undeniable  power  in  the  Legislature.  The 
question  is  whether  one  Legislature  can,  by 
contract,  vest  the  sovereign  power  of  a  right 
to  tax,  in  a  corporation  as  a  franchise,  and 
withhold  the  same  power  that  Legislature  had 
to  tax,  from  all  future  ones?  Can  it  pass 
an  irrepealable  law  of  exemption? 

General  principles,  however,  have  little  ap- 
plication to  the  real  question  before  us,  which 
is  this:  Has  the  constitution  of  Ohio  withheld 
from  the  Legislature  the  authority  to  grant,  by 
contract  with  individuals,  the  sovereign  power; 
and  are  we  bound  to  hold  her  constitution  to 
mean  as  her  Supreme  Court  has  construed  it 
to  mean.  If  the  decisions  in  Ohio  have  settled 
the  question  in  the  affirmative  that  the  sover- 
eign political  power  is  not  the  subject  of  an  ir- 
repealable contract,  then  few  will  be  so  bold 
as  to  deny  that  it  is  our  duty  to  conform  to  the 
construction  they  have  settled ;  and  the  only  ob- 
jection to  conformity  *that  I  suppose  [*404 
could  exist  with  anyone  is,  that  the  construc- 
tion is  not  settled.    How  is  the  fact? 

The  refusal  of  some  fifty  banks  to  pay  their 
assessed  portion  of  the  revenue  for  the  year 
1851,  raised  the  question  for  the  first  time  in  the 
State  of  Ohio;  smce  then  the  doctrine  has  been 
maintained  in  various  cases,  supported  unani- 
mously by  all  the  judges  of  the  Supreme  Court 
of  that  State,  in  opinions  deeply  considered.  * 
and  manifesting  a  high  degree  of  ability  in  the 
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judges,  as  the  extract  from  one  of  them,  above 
set  forth,  abundantly  shows.  If  the  construc- 
tion of  the  State  constitution  is  not  settled,  it 
must  be  owing  to  the  recent  date  of  the  deci- 
sions. An  opinion  proceeding  on  this  hypothe- 
sis will,  as  I  think,  involve  our  judgment,  now 
given  in  great  peril,  hereafter;  for  if  the  courts 
of  Ohio  do  not  recede,  but  firmly  adhere  to 
their  construction  until  the  decisions,  now  ex- 
isting, gain  maturity  and  stren^h  by  time,  and 
the  support  of  other  adjudications  conforming 
to  them,  then  it  must  of  necessity  occur  that 
this  court  will  be  eventually  compelled  to  hold 
that  the  construction  is  settled  in  Ohio;  when 
it  must  be  followed  to  avoid  conflict  between 
the  judicial  powers  of  that  State  and  the  Union, 
«n  evil  that  prudence  forbids. 

1.  The  result  of  the  foregoing  oninion  is, 
that  the  sixtieth  section  of  the  General  Banking 
Law  of  1845  is,  in  its  terms,  no  contract  profess- 
ing to  bind  the  Legislature  of  Ohio  not  to 
change  the  mode  and  amount  of  taxation  on 
the  banks  organized  under  this  law;  and  for 
this  conclusion  I  rely  on  the  reasons  stated  bv 
my  brother  Campbell,  in  his  opinion,  with 
which  I  concur. 

2.  That,  according  to  the  constitutions  of 
all  the  States  of  this  Union,  and  even  of  the 
British  Parliament,  the  sovereign  political  pow- 
er is  not  the  subject  of  contract  so  as  to  be 
vested  in  an  irrepealable  charter  of  incorpo- 
ration, and  taken  away  from,  and  placed  be- 
yond the  reach  of,  future  Legislatures;  that 
the  taking  power  is  a  political  power  of  the 
highest  class,  and  each  successive  Legislature 
having  vested  in  it,  unimpaired,  all  the  political 
powers  previous  Legislatures  had,  is  authorized 
to  impose  taxes  on  all  property  in  the  State 
that  its  constitution  does  not  exempt. 

It  is  undeniably  true  that  one  Legislature 
may  by  a  charter  of  incorporation  exempt  from 
taxation  the  property  of  the  corporation  in 
part,  or  in  whole,  and  with  or  without  consider- 
ation; but  this  exemption  will  only  last  until 
the  necessities  of  the  State  require  its  modifica- 
tion or  repeal. 

8.  But  if  I  am  mistaken  in  both  these  con- 
clusions, then  I  am  of  opinion,  that  by  the  ex- 
press provisions  of  the  constitution  of  Ohio,  of 
1802,  the  Legislature  of  that  State  had  with- 
405*]  held  *from  its  powers  the  authority  to 
tie  up  the  hands  of  suosequent  Legislatures  in 
the  exercise  of  the  powers  of  taxation,  and  this 
opinion  rests  on  judicial  authority  that  this 
court  is  bound  to  follow;  the  Supreme  Court 
of  Ohio  having  held  by  various  solemn  and 
unanimous  decisions,  that  the  political  power 
of  taxation  was  one  of  those  reserved  rights  in- 
tended to  be  delegated  by  the  people  to  each 
successive  Legislature,  and  to  be  exercised  alike 
by  every  Legislature  according  to  the  instruc- 
tions of  the  people.  This  being  the  true  mean- 
ing of  the  nineteenth  and  twenty-eighth  sec- 
tions of  the  bill  of  rights,  forming  a  part  of 
the  constitution  of  180i2;  one  section  securing 
the  right  of  instructing  representatives,  and 
the  other  protecting  reserved  rights  held  by  the 
people. 

Whether  this  construction  given  to  the  State 
constitution  is  the  proper  one,  is  not  a  subject 
of  inquiry  in  this  court;  it  belongs  exclusively 
to  the  state  courts,  and  can  no  more  be  ques- 
tioned by  us  than  state  courts  and  judges  can 
992 


question  our  construction  of  the  Constitutkm 
of  the  United  States. 

For  these  reasons  I  am  of  opinion  that  the 
judgment  of  the  Supreme  Court  of  Ohio  should 
be  affirmed. 

Mr.  Justice  Danid: 

In  the  views  so  clearly  taken  by  my  brother 
Campbell  of  the  character  of  the  legislation  of 
Ohio,  impeached  by  the  decision  of  the  eourt, 
I  entirely  coincide.  I  will  add  to  the  objee- 
tions  he  has  so  well  urged  to  the  jurisdiction  of 
this  court,  another,  which  to  my  mind  at  least 
is  satisfactory ;  it  is  this,  that  one  of  the  parties 
to  this  controversy  being  a  corporation  created 
by  a  State,  this  court  can  take  no  cognizance, 
by  the  constitution,  of  the  acts«  or  rights,  or 
pretensions  of  that  corporation. 

Mr.  Justice  Campbell: 

I  dissent  from  the  opinion  of  the  court. 

The  question  disclosed  by  the  reoord  is  eoa- 
tained  m  the  sixtieth  section  of  an  Act  of  the 
General  Assembly  of  Ohio,  "to  incorporate  tiie 
State  Bank  of  Ohio,  and  other  banking  eom- 
panies  of  that  State,"  adopted  February,  1845. 

The  section  provides,  that  every  banking 
company  organized  by  the  Act,  or  complying 
with  its  provisions,  shall  semi-Annuallj,  ti 
designated  days,  set  off  to  the  State  six  per 
cent,  of  the  net  profits  for  the  six  months  next 
preceding,  "which  sum  or  amount  so  set  off 
shall  be  in  lieu  of  all  taxes  to  which  such  com- 
pany, or  the  stockholders  thereof,  on  aoooimt 
of  stock  owned  therein,  would  otherwise  be 
subject;"  and  the  cashier  was  required  to  report 
the  amount  to  the  auditor  and  to  pay  it  to  the 
treasurer;  but  in  computing  the  profits  of  the 
company  for  the  purposes  •aforesaid,  [*40% 
the  interest  received  on  the  certificates  of  the 
funded  debt  held  by  the  company,  or  deposited 
with  and  transferred  to  the  Treasurer  of  the 
State,  or  to  the  board  of  control  by  such  com- 
pany, shall  not  be  taken  into  the  accottnt." 
I  have  extracted  the  last  clause  merely  because 
it  forms  a  part  of  the  section. 

It  is  not  usual  for  governments  to  levy 
taxes  upon  the  certificates  of  their  funded  debt, 
and  Ohio  had,  in  an  early  statute,  forbiddea 
taxation  of  hers.  This  clause  was  a  cumula- 
tive precaution,  wholly  unnecessary.  Swan, 
Stat.  747,  see.  6. 

The  case  lies  in  the  solution  of  the  qaestkm 
whether  the  clause  directing  the  banks  to  est 
apart  semi-annually,  upon  the  profits  for  the 
sue  months  preceding,  six  per  cent,  in  lieu  of 
all  other  taxes  to  which  the  company  or  stock- 
holders would  otherwise  be  subject  on  account 
of  the  stock,  institutes  an  unalterable  rule  of 
taxation  for  the  whole  time  of  the  corporate 
existence  of  these  banks.  The  General  As- 
sembly of  Ohio  thinks  otherwise,  and  has  im- 
posed a  tax  upon  the  stock  of  the  banks,  cor- 
responding with  the  taxes  levied  upon  other 
personal  property  held  in  the  State.  The  pay- 
ment of  this  tax  has  been  resisted  by  the  banks. 
The  Supr^me  Court  of  Ohio,  by  its  judgment, 
affirms  the  validity  of  the  Act  of  the  General 
Assembly,  and  has  condemned  the  Bank  to  the 
payment.  This  judgment  is  the  matter  of  oou- 
sideration. 

The  section  of  the  Act  above  cited  fumishca 
a  nile  of  taxation,  and  while  it  remains  in 
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force  a  compliance  with  it  relieves  the  banks 
from  all  other  taxes  to  which  they  would 
otherwise  be  subject.  Such  is  the  letter  of  the 
aection. 

The  question  is,  has  the  State  of  Ohio  in- 
hibited herself  from  adopting  any  other  rule 
of  taxation  either  for  amount  or  mode  of  col- 
lection, while  these  banks  continue  in  exist- 
ence. It  is  not  asserted  that  such  a  prohibition 
has  been  imposed  by  the  express  language  of 
the  section.  The  term  for  which  this  rule  of 
taxation  is  to  continue  is  not  plainly  declared. 
The  amounts  paid  according  to  it  discharge  the 
taxes  for  the  antecedent  six  months.  Pro- 
tection is  given  in  advance  of  exaction. 

The  clause  in  the  section,  that  this  "sum  or 
amount,  so  set  off,  shall  be  in  lieu  of  all  taxes 
to  which  such  company  or  the  stockholders 
thereof  would  otherwise  be  subject,"  requires 
an  addition  to  ascertain  the  duration  of  the 
rule.  It  may  be  completed  in  adding,  ''by  the 
existing  laws  for  the  taxation  of  banks,"  or 
**till  otherwise  provided  by  law,**  or  at  "the 
date  of  such  apportionment  or  dividend.**  Or, 
following  the  argument  of  the  banks,  in  adding, 
"during  the  existence  of  the  banks.'*  Whetlier 
we  shall  select  from  the  one  series  of  expres- 
sions, leading  to  one  result,  or  the  expression 
leading  to  another  altogether  different,  depends 
upon  the  rules  of  interpretation  applicable  to 
the  subject. 

407*1  *The  first  inquiries  are  of  the  rela- 
tions of  the  parties  to  the  supposed  contract  to 
its  subject  matter,  and  the  form  in  which  it 
has  been  concluded.  The  sixtieth  section  of 
the  Act  of  1845,  was  adopted  by  the  General 
Assembly  of  Ohio  in  the  exercise  of  legislative 
powers,  as  a  part  [of]  its  public  law.  The 
powers  of  that  Assembly  in  general,  and  that 
of  taxation  especially,  are  trust  powers,  held 
by  them  as  magistrates,  in  deposit,  to  be  re- 
turned, after  a  short  period,  to  their  constitu- 
ents without  abuse  or  diminution. 

The  nature  of  the  legislative  authority  is  in- 
oon8ist;^nt  with  an  inflexible  stationary  system 
of  administration.  Its  office  is  one  of  vigilance 
over  the  varying  wants  and  changing  elements 
of  the  association,  to  the  end  of  ameMorating 
its  condition.  Every  General  Assembly  is  or- 
ganized with  the  charge  of  the  legislative  pow- 
ers of  the  State;  each  is  placed  under  the 
same  guidance,  experience  and  observation; 
and  all  are  forbidden  to  impress  finally  and  ir- 
revocably their  ideas  or  policy  upon  the  po- 
litical body.  Each,  with  the  aid  of  an  experi- 
ence, liberal  and  enlightened,  is  bound  to  main- 
tain the  State  in  the  command  of  all  the  re- 
sources and  faculties  necessary  to  a  full  and 
unshackled  self-government.  No  implication 
can  be  favored  which  convicts  a  Legislature  of 
a  departure  from  this  law  of  its  being. 

The  subject  matter  of  this  section  is  the  con- 
tributive  share  of  an  important  element  of  the 
productive  capital  of  the  State  to  the  support 
of  its  government.  The  duty  of  all  to  make 
such  a  contribution  in  the  form  of  an  equal 
and  apportioned  taxation,  is  a  consequence  of 
the  social  organization.  The  right  to  enforce 
it  is  a  sovereign  right,  stronger  than  any  pro- 
prietary claim  to  property.  The  amount  to  be 
taken,  the  mode  of  collection,  and  the  duration 
of  any  particular  assessment  or  form  of  collec- 
tion, are  questions  of  administration  submitted 
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to  the  discretion  of  the  legislative  authority; 
and  variations  must  frequently  occur,  accord- 
ing to  the  mutable  conditions,  circumstances 
or  policy  of  the  State.  These  conditions  are 
regulated  for  the  time,  in  the  sixtieth  section 
of  this  Act.  That  section  comes  from  the  law- 
maker, who  ordains  that  the  officers  of  certain 
banking  corporations,  at  stated  periods,  shall 
set  apart  from  their  property  a  designated  sum 
as  their  share  of  the  public  burden,  in  lieu  of 
other  sums  or  modes  of  payment  to  which  they 
would  be  subject;  but  there  is  no  promise  that 
the  same  authority  may  not,  as  it  clearly  had 
a  right  to  do,  apportion  a  different  rate  of  con- 
tribution. I  will  not  say  that  a  contract  may 
not  be  contained  in  a  law,  but  the  practice  is 
not  to  be  encouraged,  and  courts  discourage 
the  interpretation  which  discovers  them.  A 
common  informer  sues  for  a  penalty,  or  a  rev- 
enue officer  makes  a  seizure  under  a  promise 
that  on  conviction  the  recovery  shall  be  shared, 
and  yet  the  State  'discharges  the  for-  [•408 
feiture,  or  prevents  the  recovery  by  a  repeal  of 
the  law,  violating  thereby  no  vested  right  nor 
impairing  the  obligation  of  any  contract.  6 
Cranch,  281;  10  Wheat.  246;  6  Pet.  404. 

A  captor  may  be  deprived  of  his  share  of 
prize  money,  pensioners  of  their  promised  boun- 
ty, at  any  time  before  their  payment.  2  Russ. 
&  M.  35. 

Salaries  may  be  reduced,  offices  having  a  defi- 
nite tenure,  though  filled,  may  be  abolished, 
faculties  may  be  withdrawn,  the  inducements 
to  vest  capital  impaired  and  defeated  by  the 
varying  legislation  of  a  state,  without  impair- 
ing constitutional  obligation.  8  How.  163;  10 
lb.  395;  3  lb.  534;  8  Pet.  88;  2  Sanf.  S.  C. 
355.  The  whole  society  is  under  the  dominion 
of  law,  and  acts,  which  seem  independent  of 
its  authority,  rest  upon  its  toleration.  The 
multifarious  interests  of  a  civilized  state  must 
be  continually  subject  to  the  legislative  control. 
General  regulations,  affecting  the  public  order, 
or  extending  to  the  administrative  arrange- 
ments of  the  State,  must  overrule  individual 
hopes  and  calculations,  though  they  may  have 
originated  in  the  legislation.  It  is  only  when 
rights  have  vested  under  laws  that  the  citi- 
zen can  claim  a  protection  to  them  as  prop- 
erty. Rights  do  not  vest  until  all  the  condi- 
tions of  the  law  have  been  fulfilled  with  exacti- 
tude during  its  continuance,  or  a  direct  engage- 
ment has  been  made,  limiting  legislative  power 
over  and  producing  an  obligation.  In  this  case 
it  may  be  conceded  that  at  the  end  of  every  six 
months  the  payment  then  taken  is  a  discharge 
for  all  antecedent  liabilities  for  taxes;  that 
there  could  be  no  retrospective  legislation.  But 
beyond  this  the  concessions  of  the  section  do 
not  extend. 

A  plain  distinction  exists  between  the  stat- 
utes which  create  hopes,  expectations,  faculties^ 
conditions,  and  those  which  form  contracts. 
These  banks  might  fairly  hope  that  without  a 
change  in  the  necessities  of  the  State,  their 
quota  of  taxes  would  not  be  increased;  and 
that  while  payment  was  punctually  made  the 
form  of  collection  would  not  be  altered.  But 
the  General  Assembly  represents  a  sovereign, 
and  as  such  designated  this  rule  of  taxation 
upon  existing  considerations  of  policy  without 
annexing  restraints  on  its  will,  or  abdicating 
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its  prerogative,  and  consequently  was  free  to 
modify,  alter  or  repeal  the  entire  disposition. 

I  have  thus  far  considered  the  sixtieth  sec- 
tion of  the  Act  as  a  distinct  act,  embodying  a 
state  regulation  with  the  view  of  ascertaining 
its  precise  limitations. 

I  shall,  however,  examine  the  general  scheme 
and  object  of  the  Act,  of  which  it  forms  a 
part,  to  ascertain  whether  a  different  significa- 
tion can  be  given  to  it.  Before  doing  so,  it  is 
a  matter  of  consequence  to  ascertain  on  what 
principles  the  inquiry  must  be  conducted. 
409*]  *Three  cases  occurred  in  this  court, 
before  either  of  the  members  who  now  com- 
pose it  belonged  to  it,  in  which  taxation  Acts 
of  the  States  or  its  municipal  authorities,  in- 
volving questions  of  great  feeling  and  interest, 
were  pronounced  invalid.  In  the  last  of  these 
the  court  said,  "that  in  a  society  like  ours 
with  one  supreme  government  for  national  pur- 
poses, and  numerous  State  governments  for 
other  purposes,  in  many  respects  independent 
and  in  the  uncontrolled  exercise  of  many  im- 
portant powers,  occasional  interferences  ought 
not  to  surprise  us.  The  power  of  taxation  is 
one  of  the  most  essential  to  a  state,  and  one  of 
the  most  extensive  in  its  operation.  The  at- 
tempt to  maintain  a  rule  which  shall  limit  its 
exercise  is  undoubtedly  among  the  most  deli- 
cate and  difficult  duties  which  can  devolve  on 
those  whose  province  it  is  to  expound  the  su- 
preme law  of  the  land,  in  its  application  to  in- 
dividuals." The  court  in  each  of  these  cases 
affirm,  "that  the  sovereignty  of  the  State  ex- 
tends to  everything  which  exists  by  its  author- 
ity, or  is  introduce  by  its  permission,  and  all 
on  subjects  of  taxation."  2  Fet.  449;  9  Wheat. 
738;  4  lb.  316. 

The  limitations  imposed  by  the  court  in 
those  cases  excited  a  deep  and  pervading  dis- 
content, and  must  have  directed  the  court  to  a 
profound  consideration  of  the  question  in  its 
various  relations.  The  case  of  The  Providence 
Bank  v.  Billings,  4  Pet.  514,  enabled  the  court 
to  give  a  practical  illustration  of  sincerity  with 
which  the  principle  I  have  quoted  was  declared. 
A  bank,  existing  bv  the  authority  of  a  state 
Legislature,  claimed  an  immunity  from  taxa- 
tion against  the  authority  of  its  creator. 

The  court  then  said  "however  absolute  the 
right  of  an  individual  (to  property)  may  be,  it 
is  still  in  the  nature  of  that  right,  that  it 
must  bear  a  portion  of  the  public  burdens,  and 
that  portion  is  determined  by  the  Legislature." 
The  court  declared  that  the  relinquishment  of 
the  power  of  taxation  is  never  to  be  assumed. 
"The  community  has  a  right  to  insist  that  its 
abandonment  ought  not  to  be  presumed  in  a 
case  in  which  the  deliberate  purpose  of  the 
State  to  abandon  it  does  not  plainly  appear." 

The  principles  were  re -affirmed,  their  sphere 
enlarged,  and  their  authority  placed  upon 
broad  and  solid  foundations  of  constitutional 
law  and  general  policy,  in  the  opinion  of  this 
court,  in  the  case  of  The  Charles  River  Bridge, 
11  Pet.  420.  No  opinion  of  the  court  more 
fully  satisfied  the  legal  judgment  of  the  coun- 
try, and  consequently  none  has  exercised  more 
influence  upon  its  legislation.  The  Supreme 
Court  of  Pennsylvania,  speaking  of  these  cases, 
says,  "they  are  binding  on  the  state  courts  not 
merely  as  precedents,  and  therefore  proving 
what  law  is,  but  as  the  deliberate  judgment  of 
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that  tribunal  *with  whom  the  final  de-  [*419 
cisions  of  all  such  questions  rests.  The  8tat« 
courts  have  almost  universally  followed  them. 
But  no  tribunal  of  the  Union  has  acceded  to 
the  rule  they  lay  down  with  a  more  earnest 
appreciation  of  its  justice  than  did  this  court.'' 
7  Harr.  144;  10  Barr,  142. 

The  Supreme  Court  of  Georgia  says,  "the  dm- 
cision,  based  as  it  is  upon  a  subject  particular- 
ly within  the  cognizance  of  jurisdiction  of  thm 
Supreme  Court  of  the  United  States,  is  entitled 
to  the  highest  deference."  And  the  eminent 
Chief  Justice  of  that  court  adds,  "that  the 
proposition  it  establishes  commands  my  entire 
assent  and  approbation."  9  Ga.  617;  10  N.  H. 
138;  17  Conn.  454;  21  Vt.  690;  21  Ohio,  He- 
Cook's  Rep.  664;  9  Ala.  236;  9  Rob.  324;  4 
Coms.  419;  6  Gill,  288. 

The  Chief  Justice,  delivering  the  opinkm  ef 
this  court  in  that  case,  quotes  with  approba- 
tion the  principle,  that  the  abandonment  ni 
the  power  of  taxation  ought  not  to  be  pre- 
sumed in  a  case  in  which  the  deliberate  purpoee 
to  do  so  did  not  appear,  and  says,  "The  eoo* 
tinned  existence  of  a  government  would  be  of 
no  great  value,  if,  by  implications  and  pre- 
sumptions, it  was  disarmed  of  the  powers  nee- 
essary  to  accomplish  the  ends  of  its  creatioKS, 
and  the  functions  it  was  desired  to  perforas 
transferred  to  the  hands  of  privileged  oorpora- 
tions.  The  rule  of  construction  announced  ^ 
the  court  was  not  confined  to  the  taxing  pow- 
er; nor  is  it  so  limited  in  the  opinion  delir- 
ered.  On  the  contrary  it  was  distinctly  plaeoA 
on  the  ground  that  the  interests  of  the  com- 
munity were  concerned  in  preserving  undi- 
minished the  power  in  question;  and  whenever 
any  power  of  the  state  is  said  to  be  surrendered 
or  diminished,  whether  it  be  the  taxing  power 
or  any  other  affecting  the  public  interest,  tbe 
same  principle  applies,  and  tne  rule  of  construc- 
tion must  be  the  same." 

The  court  only  declared  those  prindplet  for 
which  the  commons  of  England  had  struggled 
for  centuries,  and  which  were  only  established 
by  magnanimous  and  heroic  efforts.    The  raise 
that  public  grants  convev  nothing  by  implica- 
tion, are  construed  strictly  in  favor  of  the  sov- 
ereign, do  not  pass  anytUng  not  described  nor 
referred  to,  and  when  the  thing  granted  is  dt- 
scribed,  nothing  else  passes;  that  general  words 
shall  never  be  so  construed  as  to  deprive  Ida 
of  a  greater  amount  of  revenue  than  he  intend- 
ed to  grant,  were  not  the  inventions  of  the 
craft  of  the  crown  lawyers,  but  were  estab- 
lished in  contests  with  crown  favorites,  and  im 
pressed  upon  the  administration,  execative  and 
judicial  as  checks  for  the  people.    Tbe  iavca- 
tion  of  crown   lawyers   was  employed   aboat 
such  phrases,  as  ex  speciali  gratia,  certa  eelca- 
tia  mero  motu,  and  non  obstante^  to  nndermiae 
the  strength  of  such  rules,  and  to  enervata  tbe 
force  of  wholesome  statutes.    A  writer  of  tkt 
seventeenth  century  says,  "from  the  time  of 
William  *Rufus,  our  kings  have  thought  [*41 1 
they  might  alienate  and  dispose  of  the  crown 
lands  at  will  and  pleasure;  and  in  all  acea, 
not  only  charters  of  liberty,  but  likewise  let- 
ters patent  for  lands  and  manors,  have  actual- 
ly passed  in  every  reign.    Nor  would  it  liava 
been  convenient  that  the  prince's  hand  shoold 
have  been  absolutely  bound  up  by  any  law,  or 
that  what  had  once  got  into  the  crown  sbooM 
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hmve  been  forever  separated  from  private  pos- 
session. For  then  by  forfeitures  and  attain - 
tures  he  must  have  become  lord  of  the  whole 
soil  in  a  long  course  of  time.  The  constitu- 
tion, therefore,  seems  to  have  left  him  free  in 
this  matter;  but  upon  this  tacit  trust  (as  he 
has  all  his  other  power),  that  he  shall  do  noth- 
ing which  may  tend  to  the  destruction  of  his 
subjects.  However,  though  he  be  thus  trust- 
ed, it  is  only  as  head  of  the  Commonwealth; 
and  the  people  of  England  have  in  no  age  been 
wanting  to  put  in  their  claim  that  to  which 
they  conceived  themselves  to  have  a  remaining 
interest;  which  claims  are  the  acts  of  resump- 
tion that  from  time  to  time  have  been  made 
in  Parliament,  when  such  gifts  and  grants  were 
made  as  becomes  burdensome  and  hurtful  to 
the  people.  Nor  can  any  government  or  state 
devest  itself  of  the  means  of  its  own  preserva- 
tion; and  if  our  kings  should  have  had  an  un- 
limited power  of  giving  away  their  whole  reve- 
nue, and  if  no  authority  could  have  revoked 
such  gifts,  every  profuse  prince,  of  which  we 
have  had  many  in  this  kingdom,  would  have 
ruined  his  successor,  and  the  people  must  have 
been  destroyed  with  new  and  repeated  taxes; 
for  by  our  duty  we  are  likewise  to  support  the 
next  prince.  So  that  if  no  authority  could 
look  into  this,  a  nation  must  be  utterly  un- 
done without  any  way  of  redressing  itself, 
which  is  against  the  nature  and  essence  of  any 
free  establishment. 

Our  constitution,  therefore,  seems  to  have 
been,  that  the  king  always  might  make  grants, 
and  that  these  grants,  if  passed  according  to 
the  forms  prescribed  by  the  law,  were  valid 
and  pleadable,  against  not  only  him,  but  his 
successors.  However,  it  is  likewise  manifest 
that  the  legislative  power  has  had  an  uncon- 
tested right  to  look  into  those  grants,  and  to 
make  them  void  whenever  they  were  thought 
exorbitant.'' 

Nor  were  they  careless  or  indifferent  to  pre- 
cautionary measures  for  the  preservation  of  the 
revenues  of  the  state  from  spoliation  and 
waste.  Official  responsibility  was  established, 
and  the  Lords  High  Treasurer  and  Chancellor, 
through  whose  offices  the  grants  were  to  pass, 
were  severally  sworn  "that  they  would  neither 
know  nor  suffer  the  king's  hurt,  nor  his  dis- 
heriting, nor  that  the  rights  of  his  crown  be 
distressed  by  any  means  as  far  forth  as  ye 
may  let;  and  if  ye  may  not  let  it,  ye  shall 
make  knowledge  thereof  clearly  and  explicitly 
to  the  king  with  your  true  advice  apd  counsel." 
412*]  *The  responsibility  of  these  high  of- 
ficers, as  the  history  of  England  abundantly 
shows,  was  something  more  than  nominal;  nor 
did  the  frequent  enforcement  of  that  rule  of 
reaponsibility,  nor  the  adoption  by  the  judges 
of  the  stringent  rules  I  have  cited,  protect  the 
revenues  of  the  state  from  spoliation.  "The 
wickedness  of  men,"  continues  this  writer, 
*Sra8  either  too  cunning  or  too  powerful  for 
the  wisdom  of  laws  in  being.  And  from  time 
to  time  great  mei\,  ministers,  minions,  favor- 
ites, have  broken  down  the  fences  contrived 
mnd  settled  in  our  constitution.  They  have 
mmde  a  prey  of  the  Commonwealth,  plumed  the 
prince,  and  converted  to  their  own  use  what 
was  intended  for  the  service  and  preservation 
of  the  state.  That  to  obviate  this  mischief,  the 
legislative  authority  has  interposed  with  in- 
14  li.  ed. 


quiries,  accusations  and  impeachments,  till  at 
last  such  dangerous  heads  were  reached." 
Davenant's  Dis.  passim. 

Nor  let  it  be  said  that  this  history  contains 
no  lessons  nor  instructions  suitable  to  our  con- 
dition. The  discussions  before  this  court  in 
the  Indiana  Railroad  and  the  Baltimore  Rail- 
road cases  exposed  to  us  the  sly  and  stealthy 
arts  to  which  state  Legislatures  are  exposed, 
and  the  greedy  appetites  of  adventurers,  for 
monopolies  and  immunities  from  the  state  right 
of  government.  We  cannot  close  our  eyes  to 
their  insidious  efforts  to  ignore  the  funda- 
mental laws  and  institutions  of  the  States,  and 
to  subject  the  highest  popular  interests  to  their 
central  boards  of  control  and  directors'  manage- 
ment. 

This  is  not  the  time  for  the  relaxation  of 
those  time-honored  maxims,  under  the  rule  of 
which  free  institutions  have  acquired  their  re- 
ality, and  liberty  and  property  their  most 
stable  guaranties.  The  Supreme  Court  of 
Pennsylvania  says,  with  great  force,  "that 
if  acts  of  incorporation  are  to  be  so  construed 
as  to  make  them  imply  grants  of  privileges,  im- 
munities and  exemptions,  which  are  not  ex- 
pressly given,  every  company  of  adventurers 
may  carry  what  they  wish,  without  letting  the 
Legislature  know  their  designs.  Charters 
would  be  framed  in  doubtful  or  ambiguous 
language,  on  purpose  to  deceive  those  who 
grant  them;  and  laws,  which  seem  perfectly 
harmless  on  their  face,  and  which  nlain  men 
would  suppose  to  mean  no  more  than  what 
they  say,  might  be  converted  into  engines  of 
infinite  mischief.  There  is  no  safety  to  the 
public  interest  except  in  the  rule  which  de- 
clares that  the  privileges  not  expressly  grant* 
ed  are  withheld.    7  Harr.  144. 

The  principles  of  interpretation,  contained 
in  these  cases,  control  the  decision  of  this,  if 
applied  in  this  Act.  Indeed,  the  argument  of 
the  plaintiff  rests  upon  rules  created  for,  and 
adapted  to,  a  class  of  statutes  entirely  dis- 
similar. We  were  invited  to  consider  the  ante- 
cedent legislation  of  Ohio,  in  reference  to  its 
banks,  *the  discouraging  effects  of  that  [*41S 
legislation,  and  then  to  deal  with  this  Act,  as 
a  medicinal  and  curative  measure;  as  an  act 
recognizing  past  error,  and  correcting  for  the 
futiure  the  consequences.  It  is  proper  to  em- 
ploy this  argument  to  its  just  limit.  The 
legislation  of  Ohio  since  1825  certainly  mani- 
fests a  distinct  purpose  of  the  State  to  main- 
tain its  powers  over  these  corporations,  in  the 
matter  of  taxation,  unimpaired.  With  a  very 
few  exceptions  this  appears  in  all  the  statutes. 
It  is  seen  in  the  Act  of  1825,  in  the  charters 
granted  in  1834,  in  the  Acts  of  1841-2-3,  the 
last  two  being  acts  embracing  the  whole  sub- 
ject matter  of  banking.  It  is  said  this  auster- 
ity was  the  source  of  great  mischief,  depre- 
ciated the  paper  currency  of  the  State,  and  oc- 
casioned distress  to  the  people,  and  that  the 
change  apparent  in  the  Act  of  1845  was  the 
consequence. 

The  existence  of  a  consistent  and  uniform 
purpose  for  a  long  period  is  admitted.  The 
abandonment  of  such  a  purpose,  and  one  so  in 
harmony  with  sound  principles  of  legislation, 
cannot  be  presumed.  If  the  application  of 
these  principles  in  Ohio  was  productive  of  mis- 
chief, we  should  have  looked  for  an  explicit 
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and  unequivocal  disclaimer.  We  have  seen 
that  the  Act  contains  no  renunciation  of  this 
important  power.  And  it  may  be  fairly  ques- 
tioned whether  the  people  of  Ohio  would  have 
sanctioned  such  a  measure.  I  know  of  no 
principle  which  enables  me  to  treat  the  six- 
tieth section  of  this  Act  as  a  remedial  statute. 
Even  the  dissenting  opinions  in  the  Charles 
River  and  Louisa  Railroad  cases,  which  have 
formed  the  repertory  from  which  the  argu- 
ments of  the  plaintiffs  have  been  derived,  do 
not  in  terms  declare  such  a  rule,  and  the  opin- 
ions delivered  by  the  authority  of  the  court 
repel  such  a  conclusion.  Nor  can  I  consider  the 
decision  in  7  Ohio,  125,  of  consequence  in  this 
discussion.  That  case  was  decided  upon  a 
form  of  doctrine  which  after  the  judgments  of 
this  court,  before  cited,  had  no  title  to  any 
place  in  the  legal  judgment  of  the  coimtry. 
The  case  was  decided  in  advance  of  the  most 
important  and  authoritative  of  those  decisions. 
It  is  not  surprising  to  hear  that  the  judges 
who  gave  the  judgment,  afterwards  renounced 
its  principle,  or  that  another  state  court  has 
disapproved  it  (7  Harris,  144),  or  that  it  has 
not  been  followed  in  kindred  cases  (11  Ohio, 
12,  393;  19  lb.  110;  21  lb.  McCook,  663,  604, 
626) ;  and  at  the  first  time  when  it  came  up 
for  revision  it  was  overruled. 

It  remains  for  me  to  consider  the  Act  of 
1845,  its  purpose  and  details,  in  connection 
with  the  sixtieth  section  of  the  Act,  to  ascer- 
tain whether  it  is  proper  to  assume  that  the 
State  has  relinquished  its  rights  of  taxation 
over  the  banking  capital  of  the  State. 

The  Act  of  1845  was  designed  to  enable  any 
414*]  number,  not  *fewer  than  five  persons, 
to  form  associations  to  carry  on  the  business  of 
banking. 

The  Legislature  determined  the  whole 
amount  of  the  capital  which  should  be  em- 
ployed under  the  Act — ^that  it  should  be  dis- 
tributed over  the  State,  according  to  a  specified 
measure  of  apportionment;  that  the  bills  to 
circulate  as  currency  should  have  certain  marks 
of  uniformity,  and  be  in  a  certain  proportion 
to  capital  and  specie  on  hand,  and  that  a  col- 
lateral security  should  be  given  for  their  re- 
demption. The  Act  contains  measures  for  or- 
ganization, relating  to  subscriptions  for  stock, 
the  appointment  of  officers  and  boards  of  man- 
agement; sections,  of  a  general  interest,  refer- 
ring to  the  frauds  of  officers,  insolvency  of  the 
corporations,  their  misdirection  and  forfeiture; 
sections  containing  explicit  and  clear  state- 
ments of  corporate  right  and  privilege,  the  ca- 
pacities they  can  exercise,  the  functions  they 
are  to  perform,  and  the  term  of  their  existence. 

The  Act  initiates  a  system  of  banking  of 
which  any  five  of  its  citizens  may  avail,  and 
which  provides  for  the  confederacy  of  these  as- 
sociations under  the  general  title  of  the  State 
Bank  of  Ohio,  and  its  branches,  and  their  sub- 
jection to  a  board  of  control,  appointed  by 
them. 

More  than  fifty  banks  have  been  formed 
under  this  Act,  and  thirty -nine  belong  to  the 
45onfederacy.  Some  of  the  banks  over  whose 
charters  the  State  has  reserved  a  plenary  con- 
trol, are  by  the  Act  permitted  to  join  it.  It  is 
said  ''that  the  whole  of  this  Act  is  to  be  taken ; 
the  purpose  of  the  Act  and  the  time  of  tho 
Act.  It  is  a  unit."  It  will  not  be  contended 
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that  the  fifty-first  section  of  this  Act,  by  which 
this  multitude  of  banking  companies  are  ad- 
judged to  be  corporations,  with  succession  for 
twenty  years,  places  every  other  relation  es- 
tablished by  the  Act  beyond  the  legislative  do- 
main for  the  same  period  of  time.  For  there 
are  in  the  Act  measures  designed  for  organisa- 
tion and  arrangement  for  the  convenience  and 
benefit  of  the  corporators  only;  there  are  con- 
cessions creating  hopes  and  expectations  out  of 
which  rights  may  grow  by  subsequent  events; 
there  are  sections  which  convey  present  rights, 
or  from  which  rights  may  possibly  arise  in  the 
form  of  a  contract;  there  are  others  which 
enter  into  the  general  system  of  administra- 
tion, affect  the  public  order,  and  tend  to  pro- 
mote the  common  security.  Some  of  these 
provisions  may  be  dispensed  with  by  those  for 
whose  exclusive  benefit  they  were  made.  SoDie 
may  be  altered,  modified  or  repealed,  to  meet 
other  conditions  of  the  public  interest,  and  some 
perhaps  may  not  be  alterable  except  with  the 
consent  of  the  corporators  themselves.  To  de- 
termine the  class  to  which  one  enactment  or 
another  belongs,  we  are  referred  to  those  gen- 
eral principles  I  have  already  considered.  la 
this  Act,  •of  seventy-five  sections,  [*41& 
which  organizes  a  vast  machinery  for  private 
banking,  which  directs  the  delicate  and  com- 
plex arrangements  for  the  supply  of  a  paper 
currency  to  the  State,  and  determines  the  in- 
vestment of  millions  of  capital,  we  find  this 
sixtieth  section.  The  Act  is  enabling  and  per- 
missive. It  makes  it  lawful  for  persons  to 
combine  and  to  conduct  business  in  a  particu- 
lar manner.  It  forms  no  partnership  for  the 
State,  compels  no  one  to  embrace  or  to  con- 
tinue the  application  of  industry  and  capital 
according  to  its  scheme.  It  grants  licenses  un- 
der certain  conditions  and  reservations,  but  Is 
nowhere  coercive.  Among  the  general  regula- 
tions is  the  one  which  directs  the  banks  at  the 
end  of  every  six  months  to  ascertain  their  net 
profits  for  the  six  months  next  preceding  and 
to  set  apart  six  per  cent,  for  the  State  in  the 
place  of  the  other  taxes  or  contributions  to 
which  they  would  be  liable.  But  the  Legis- 
lature imposes  no  limit  to  its  power,  nor  term 
to  the  exercise  of  its  will,  nor  binds  itself  to 
adhere  to  this  or  any  other  rule  of  taxation. 

The  subject  affects  the  public  order  and 
general  administration.  It  is  not  properly  a 
matter  for  bargain  or  barter;  but  the  enact- 
ment is  in  the  exercise  of  a  sovereign  power, 
comprehending  within  its  scope  every  indi- 
vidual interest  in  the  State.  It  is  a  po#cr 
which  every  department  of  government  Vnowa 
that  the  community  is  interested  in  retaining 
unimpaired,  and  that  every  corporator  under- 
stood its  abandonment  ought  not  to  be  pre- 
sumed in  a  case  in  which  the  deliberate  pur- 
pose to  abandon  it  does  not  appear. 

I  have  sought  in  vain  the  sixtieth  section  of 
the  Act,  in  the  Act  itself,  and  in  the  legis- 
lation and  jurisprudence  of  Ohio,  for  the  ex- 
pression of  such  a  deliberate  purpose. 

My  opinion  is  that  the  Supreme  Court  of 
Ohio  has  faithfully  applied  the  lessons  ineol- 
cated  by  this  court,  and  that  its  judgment 
should  bie  affirmed. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Supreme  Court  of 
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Ohio,  and  was  argued  bj  counsel;  on  considera- 
tkm  whereof,  it  is  now  here  ordered  and 
adjudged  by  this  court,  that  the  judgment  of 
the  said  Supreme  Court  of  Ohio,  in  this  cause 
be,  and  the  same  is  hereby  reversed,  with  costs; 
and  that  this  cause  be,  and  the  same  is  hereby 
remanded  to  the  said  Supreme  Court  of  Ohio, 
for  further  proceedings  to  be  had  therein  in 
conformity  to  the  opinion  of  this  court. 
Rev'g— 1  Ohio  St.,  603. 


416»1  •THE  OHIO  LIFE  INSURANCE  AND 
TRUST  COMPANY,  Plaintiflf  in  Error, 

▼. 

HENRY    DEBOLT,    Treasurer    of    Hamilton 

County,  Defendant  in  Error. 

Aa  to  exemption  of  Life  Insurance  Company 
from  taxation  under  laws  of  Ohio. 

There  being  no  opinion  of  the  court,  as  such.  Id 
this  case,  the  reporter  can  only  state  the  laws  of 
Ohio  which  were  drawn  into  question. 

In  1834  the  Legislature  of  Ohio  passed  an  Act 
Incorporating  the  Ohio  Life  Insurance  and  Trust 
Company,  with  power,  amongst  other  things,  to  is- 
sue bills  or  notes  until  the  year  1843.  One  sec- 
tion of  the  charter  provided  that  no  higher  taxes 
should  be  levied  on  the  capital  stock  or  dividends 
of  the  Company  than  are  or  may  be  levied  on  the 
capital  Steele  or  dividends  of  Incorporated  bank- 
ing Institutions  in  the  State. 

In  1836  the  I^egislature  passed  an  Act  to  pro- 
hibit the  circulation  of  small  bills.  This  Act  pro- 
vided, that  If  any  bank  should  surrender  the  right 
to  issae  small  notes,  the  treasurer  should  collect 
a  tax  from  such  bank  of  five  per  cent,  upon  its 
dividends ;  if  not,  he  should  collect  twenty  per 
cent.  The  Life  Insurance  and  Trust  Company 
sorrendered  the  right. 

In  1838  this  law  was  repealed. 

In  1845  an  Act  was  passed  to  incorporate  the 
State  Bank  of  Ohio  and  other  banking  companies. 
The  60th  section  provided  that  each  company 
should  pay,  annually,  six  per  cent,  upon  its  profits, 
in  lieu  of  all  taxes  to  which  such  company,  or  the 
stockholders  thereof,  on  account  of  stocks  owned 
therein,  would  otherwise  be  subject. 

In  1851  an  Act  was  passed  to  tax  banks  and 
bank  and  other  stocks,  the  same  as  other  property 
was  taxable  by  the  laws  of  the  State. 

There  was  nothing  in  previous  legislation  to  ex- 
empt the  Life  Insurance  and  Trust  Company 
from  the  operation  of  this  Act. 

THIS  case  was  brought  up  from  the  District 
Court  of  the  State  of  Ohio,  in  and  for  the 
County  of  Hamilton,  by  a  writ  of  error  issued 
under  the  25th  section  of  the  Judiciary  Act. 
The  court  was  held  by  the  Honorable  John  A. 
Corwin,  Chief  Justice  of  the  Supreme  Court 
of  the  State  of  Ohio,  presiding,  and  the  Hon- 
orable Alfred  6.  W.  Carter,  and  the  Honorable 
Edward  Woodruff,  and  the  Honorable  John  B. 
Stalle,  Judges  of  the  Court  of  Common  Pleas, 
in  and  for  the  County  of  Hamilton,  associates. 

The  following  certificate,  which  was  a  part 
of  the  record,  explains  the  nature  of  the  case: 

And  thereupon,  on  motion  of  the  counsel  for 
the  said  The  Ohio  Life  Insurance  and  Trust 
Company,  defendants,  it  is  ordered  to  be  certi- 
fied and  made  part  of  the  record  that  the  said 
Company  did  set  up,  by  way  of  defense  to  the 
prayer  of  the  bill  of  complainants,  a  certain 
Act  of  the  General  Assembly  of  this  State, 
entitled  An  Act  to  incorporate  the  Ohio  Life 
Imurance  and  Trust  Company,  passed  the 
twelfth  day  of  February,  in  the  year  eighteen 
kimdred  and  thirty-four;   and  also  a  certain 

NoTB. — Corporate   taxation  as   affected  by   the 
contract  clause  In  the  Federal  Constitution — see 
note,  60  L.R.A.  8S. 
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other  Act  of  the  General  Assembly,  entitled  An 
Act  to  prohibit  the  circulation  of  small  bills, 
passed  the  fourteenth  day  of  March,  in  the 
year  eighteen  hundred  and  thirty-six;  and 
thereupon  'claimed,  that  in  virtue  of  [*417 
the  said  Acts,  and  of  the  instrument  of  writ- 
ing, "Exhibit  B,"  attached  to  its  answer,  the 
General  Assembly  of  this  State  had  entered 
into  a  contract  with  the  said  Company  never 
to  impose  upon  the  property  of  said  Company 
a  greater  or  different  burden  of  taxation  than 
five  per  cent,  upon  its  dividends  of  net  profits, 
and  that  therefore  the  Act  of  the  General  As- 
sembly, entitled  An  Act  to  tax  banks  and 
bank  and  other  stocks,  the  same  as  other  prop- 
erty is  now  taxable  by  the  laws  of  this  State, 
passed  the  twenty-first  day  of  March,  in  the 
year  eighteen  hundred  and  fifty-one,  impaired 
the  obligation  of  a  contract,  and  therein  was 
repugnant  to  the  Constitution  of  the  United 
States;  but  the  court  decided  that  there  was  no 
conflict  between  the  said  several  Acts,  for  the 
reason  that  the  said  Act  passed  the  fourteenth 
day  of  March,  in  the  year  eighteen  hundred 
and  thirty-six,  expired,  and  ceased  to  have  any 
effect  or  operation  as  respects  The  Ohio  Life 
Insurance  and  Trust  Company,  on  the  first  day 
of  January,  in  the  year  eighteen  hundred  and 
forty-three,  when  the  power  of  the  said  Com- 
pany to  issue  bills  or  notes  for  circulation  ex- 
pired and  ceased  by  the  terms  of  the  said  Act 
passed  the  twelfth  day  of  February,  in  the 
year  eighteen  hundred  and  thirty-four;  and 
that  there  was,  therefore,  at  the  date  of  the 
said  Act  passed  the  twenty-first  day  of  March, 
in  the  year  eighteen  hundred  and  fifty-one,  no 
such  contract,  agreement,  pledge,  or  under- 
standing as  the  said  Company  claimed;  and 
that  the  said  Act  passed  the  twenty-first  day 
of  March,  in  the  year  eighteen  hundred  and 
fifty-one,  was,  in  that  respect.  Constitutional 
and  valid;  and  it  was  ordered  to  be  further 
certified  on  the  same  motion,  that  the  said 
Company  did  likewise  set  up  by  way  of  de- 
fense to  the  prayer  of  said  bill  a  certain  Act 
of  the  General  Assembly  of  this  State,  entitled 
An  Act  to  incorporate  the  State  Bank  of  Ohio 
and  other  banking  companies,  passed  the 
twenty- fourth  day  of  February,  in  the  year 
eighteen  hundred  and  forty-five,  and  thereupon 
claimed  that  in  virtue  of  the  said  last-men- 
tioned Act,  and  of  the  said  Act  passed  the 
twelfth  day  of  February,  in  the  year  eighteen 
hundred  and  thirty-four,  the  General  Assembly 
of  this  State  had  entered  into  a  contract  with 
the  said  Company  not  to  impose  upon  the  prop- 
erty of  the  said  Company  a  greater  or  different 
burden  of  taxation  than  six  per  cent,  upon  its 
dividends  of  net  profit,  until  after  the  first 
day  of  May,  in  the  year  eighteen  hundred  and 
sixty-six,  and  that  therefore  the  act  of  the 
said  General  Assembly,  entitled  ^  Act  to  tax 
banks,  and  bank  and  other  stocks,  the  same  aa 
other  property  is  now  taxable  by  the  laws  of 
this  State,  passed  the  twenty-first  day  of 
March,  in  the  year  eighteen  hundred  and  fifty- 
one,  impaired  the  obligation  of  a  contract,  and 
therein  was  repugnant  to  the  Constitution  of 
the  United  States;  *but  the  court  de-  [*418 
cided  that  the  said  Act  passed  the  twenty - 
fourth  day  of  February,  in  the  year  eighteen 
hundred  and  forty-five,  contained  no  pledge  on 
the  part  of  the  State  not  to  alter  the  amount 
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or  the  mode  of  taxation  therein  specified,  but 
that  the  taxing  power  of  the  General  Assembly 
of  this  State  over  the  property  of  companies 
formed  under  that  Act,  was  and  is  the  same  as 
over  the  property  of  individuals,  and  that  there 
was,  consequently,  no  such  contract,  agree- 
ment, pledge  or  understanding  as  the  said 
Company  claimed;  and  that  whether  the  fran- 
chises of  companies  organized  under  the  said 
last  mentioned  Act,  could  not  be  revoked, 
changed  or  modified,  the  said  Act  passed  the 
twenty-first  day  of  March,  in  the  year  eighteen 
hundred  and  fifty-one,  did  not,  upon  any  con- 
struction, impair  any  right  secured  to  such 
companies,  by  the  said  Act  passed  the  twenty- 
fourth  day  of  February,  in  the  year  eighteen 
hundred  and  forty-five,  and  that  the  said  Act 
passed  the  twenty-first  day  of  March,  in  the 
year  eighteen  hundred  and  fifty-one,  was  there- 
fore a  constitutional  and  valid  law.  And  it  is 
ordered  to  be  certified,  also,  that  the  question 
of  the  validity  of  the  said  Act  passed  the 
twenty-first  day  of  March,  in  the  year  eighteen 
hundred  and  fifty-one,  was  material  and  neces- 
sary to  the  decision  of  this  cause,  and  that  the 
validity  of  the  said  Act  was  drawn  in  question 
(in  the  manner  and  to  the  intent  hereinbefore 
specified)  as  being  repugnant  to  the  Constitu- 
tion of  the  United  States,  and  that  the  decision 
of  the  court  was  in  favor  of  the  validitv  of  the 
said  law.  And  it  is  further  certified  that  this 
court  is  the  highest  court  of  law  and  in  equity 
in  the  State  of  Ohio,  in  which  a  decision  in  this 
suit  can  be  had. 

The  several  Acts  mentioned  in  the  above  cer- 
tificate, are  stated  in  the  opinions  delivered  by 
the  judges  of  this  court,  and  it  is  not  neces- 
sary to  set  them  forth  in  extenso. 

The  case  was  argued  by  Messrs.  Worthing- 
ton  and  Stanbeny  for  the  plaintiff  in  error, 
and  by  Messrs.  Spalding  and  Pttgh  for  the 
defendant  in  error. 

The  following  points,  on  behalf  of  the  plain- 
tiff in  error,  are  taken  from  the  brief  of  Mr. 
Worthington,  filed  for  himself  and  Mr.  Mat- 
thews: 

Points  for  Plaintiff.^I.  Our  first  point  in- 
volves the  taxing  power,  the  objects  and  sub- 
jects of  taxation,  and  the  manner  and  extent  of 
its  exercise.  This  power,  under  the  Constitu- 
tion of  Ohio,  of  1802,  is  legislative,  and  placed 
under  the  control  of  the  General  Assembly, 
subject  onlv  to  the  few  limitations  put  upon 
it  by  the  instrument  of  its  creation,  and  by 
the  Constitution  of  the  United  States.  Consti- 
tution of  Ohio,  of  29th  of  Nov.,  1802,  art.  1. 
sec.  1.;  lb.  art.  8,  sec  23;  McCulloch  v.  State 
419*]  *of  Maryland,  4  Pet.  Cond.  475,  486; 
Nathan  t.  Louisiana,  8  How.  82;  Mager  v. 
Grima  et  al.  8  lb.  490;  The  People  v.  The 
Mayor,  etc.,  of  Brooklyn,  4  Coms.  419;  423; 
Loring  et  al.  v.  The  State  of  Ohio,  16  Ohio,  590; 
Gazlay  v.  The  State  of  Ohio,  5  lb.  14;  State  of 
Ohio  V.  Hibbard,  3  lb.  63;  License  Cases,  5 
How.  616,  593;  Loughborough  v.  Blake,  4  Pet. 
Cond.  660;  Prov.  Bank  v.  Billings,  4  Pet.  463; 
1  Ohio  102. 

II.  The  only  limitation  placed  upon  the  ex- 
ercise of  the  taxing  power  is  by  the  23d  sec- 
tion of  the  8th  article  of  the  constitution  of 
Ohio,  which  declares,  **That  the  levying  taxes 
by  the  poll  is  grievous  and  oppressive;  where- 
lurp  the  Legislature  shall  never  levy  a  poll 
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tax  for  county  or  state  purposes.*    This  bein^ 
the  only  limit,  the  power  can  be  exercised  to 
any  and  every  extent,  for  any  and  every  pur- 
pose, and  upon  any  and  every  object  or  thin^ 
at  discretion,  subject  only  to  the  limitatioii 
given.     Constitution  of  Ohio  of  the  29th   of 
November,  1802,  art.  8,  sec.  23;  McCulloch  ▼. 
State  of  Maryland,  4  Pet.  Cond.  475,  488;  Os- 
borne T.  Bank  of  United  States,  5  lb.   771; 
Nathan  v.   Louisiana,  8  How.  82;    Mager   t. 
Grima  et  al.  8  lb.  490;  The  License  Cases,  6 
lb.  593;  Gazlay  v.  SUte  of  Ohio,  5  Ohio,  21; 
Loring  et  al.  v.  The  State  of  Ohio,  16  lb.  590; 
People   V.  Mayor,  etc.,  of  Brooklyn,  4  Cons. 
426;  1  Ohio,  77,  102. 

in.  The  taxing  power  comes  to  the  Legisla- 
ture from  the  people,  and  is  measured  by  the 
authority  the  people  possess  and  can  eonfer 
upon  their  government,  and  have  aetoallj  eos- 
ferred.  Their  authority  being  unlimited,  ms 
to  themselves  and  their  resources,  and  their 
exigencies  without  bounds,  they  can  exercise 
this  power  at  will  and  at  discretion,  without 
limit  or  measure,  as  to  themselves  and  their 
property.  And  If  they  confer  the  authority 
they  have  upon  their  General  Assembly  or 
Legislative  Department  of  their  government 
with  or  without  limit,  it  can  be  exercised  with- 
in the  grant  just  as  the  people  themselves  eoold 
have  exercised  it.  McCulloch  v.  State  of 
Maryland,  4  Pet.  Cond.  484;  Loughborough  v. 
Blake,  4  lb.  660;  Osborne  v.  Bank  United 
States,  5  lb.  771;  Weston  et  al.  v.  City  of 
Charleston,  2  lb.  465;  Providence  Bank  v.  Bill- 
ings et  al.  4  lb.  559;  Charles  River  Brioge  v. 
Warren  Bridge,  11  Pet.  546,  567;  Vaug£i  v. 
Nortjiup  et  al.  15  lb.  4;  Dobbins  v.  Com.  of 
Erie  County,  16  lb.  447;  License  Cases,  5  How. 
575,  588,  592,  627;  West  River  Bridge  v.  Dix  et 
al.  6  lb.  523,  539;  Passenger  Cases,  8  lb.  407, 
421,  447,  530,  531;  Nathan  v.  Louisiana,  8  lb. 
80,  82;  Maser  v.  Grima  et  aL  8  lb.  490;  The 
People  V.  Mayor,  etc,  Brooklyn,  4  Corns.  419; 
1  Ohio,  10. 

*IV.  The  legislative  power  of  a  stats,  [*499 
as  given  by  its  constitution,  can  be  exercised 
only  upon  what  belongs  to  the  State  in  aetual 
or  constructive  right,  and  can  never  extend  to 
what  belongs  to  another  government.  The 
same  person  or  thing  cannot  at  the  same  time 
be  under  the  power  of  both.  Vaagbn  v. 
Northup  et  aL  16  Pet.  1;  MeColloeh  v.  Rod- 
rick,  2  Ohio,  234;  Rogers  et  aL  v.  Allen,  8  lb. 
488;  Mager  v.  Grima  et  aL  8  How.  490;  Holmes 
V.  Remsen,  20  Johns.  254;  Gordon  t.  Appeal 
Tsjc,  3  How.  150. 

V.  The  charter  of  The  Ohio  Life  Insnranee 
and  Trust  Company,  and  the  charter  of  the 
State  Bank  of  Ohio,  and  other  banking  eom- 
panies,  are  contracts  oblisatory  upon  the  Stats 
of  Ohio,  in  all  their  pans,  and  as  sadi,  pro- 
tected by  the  Constitution  of  the  United  Sti^tea, 
from  violation  or  invasion,  upon  the  part  of 
the  State  of  Ohio.  Constitution  of  the  United 
States,  art.  1,  sec.  10;  Fletcher  v.  Peek,  2  Pet. 
Cond.  321;  New  Jersey  v.  Wilson,  2  lb.  457; 
Terret  et  al.  v.  Taylor  et  al.  3  lb.  256;  Town  of 
Pawlet  V.  aark  et  al.  3  lb.  408;  Sturgk  v. 
Crowninshield,  4  lb.  415;  Dartmouth  College  v. 
Woodward,  4  lb.  538;  McCulloch  v.  State  of 
Maryland,  4  lb.  470;  Providence  Bank  t.  Bfl- 
lings,  4  Pet.  559;  Charles  River  Bridge  T.  War- 
ren Bridge,  11  lb.  540,  611;  Gordon  v.  A^eal 
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Tax,  3  How.  133;  Planters'  Bank  v.  Sharp  et 
ml.  6  lb.  31B;  West  River  Bridge  v.  Dix,  6  lb. 
531,  536,  539,  542;  Paup  et  al.  v.  Drew,  10  lb. 
218;  Woodruflf  v.  Trapnall,  10  lb.  204,  208, 
214;  Baltimore  and  Susquehanna  Railroad  Com- 
pany V.  Nesbit,  10  lb.  395.;  East  Hartford  v. 
Hartford  Bridge,  10  lb.  635. 

VI.  The  25th  section  of  the  charter  of  The 
Ohio  Life  Insurance  and  Trust  Company,  and 
the  60th  section  of  the  charter  of  the  State 
Bank  of  Ohio,  and  other  banking  companies, 
mre  contracts,  limiting  the  exercise  of  taxation 
upon  the  part  of  the  State,  and,  as  such,  are 
protected  by  the  Constitution  of  the  United 
States  from  invasion.  Constitution  of  the 
United  States,  art.  1,  sec  10;  Fletcher  v.  Peck, 
2  Pet.  Cond.  231 ;  New  Jersey  v.  Wilson,  2  lb. 
467;  Providence  Bank  t.  Billings  et  al.  4  lb. 
569;  Charles  R.  Bridge  y.  Warren  Bridge,  11 
lb.  640;  Gordon  v.  Appeal  Tax,  3  How.  133, 
146;  West  Bridge  v.  Dix  ef  al.  6  lb.  631,  644; 
Woodruff  v.  Trapnall,  10  lb.  207,  208;  Mills  v. 
8t.  Clair  Co.  8  lb.  680. 

Vn.  The  26th  section  of  the  charter  of  The 
Ohio  Life  Insurance  and  Trust  Company,  being 
A  contract  prohibiting  higher  taxes  upon  the 
property  or  dividends  of  the  Company,  other 
than  were,  or  might  be  levied  on  the  property 
or  dividends  of  incorporated  banking  institu- 
tions of  the  State,  no  higher  tax  could  be 
levied  upon  the  property,  or  dividends  of  the 
421*]  ^Company  than  could  be  levied  upon 
the  property  or  dividends  of  incorporated 
banks  of  the  State.  A  question  arises  as  to 
the  banking  institutions  here  referred  to.  The 
reference  must  be  to  incorporated  banks,  exist- 
ing at  the  time  the  charter  was  enacted,  or 
that  may  exist  at  the  time  of  the  levy.  In 
either  case,  no  higher  tax  could  be  levied 
against  the  Company  than  could  be  levied 
against  such  incorporated  banks.  If  such  banks 
be  subject  to  different  rates  of  taxation,  then 
the  prevailing  rates  of  the  greater  proportion 
of  such  institutions  would  control  the  rates  of 
taxation  against  the  Company.  If  the  former 
rule  prevail,  then  the  rate  of  taxation  against 
the  old  banks  in  Ohio  furnishes  the  rule  against 
the  Company;  but  if  the  latter  rule  prevail, 
then  the  rate  of  taxation  against  the  State 
Bank  of  Ohio,  and  other  banking  companies, 
under  the  60th  section  of  their  charter  of  the 
24th  February,  1846,  furnishes  the  rule  of 
taxation  against  the  Company.  The  Act  to 
authorize  free  banking,  of  21st  March  1861  (49 
Oen.  Laws  of  Ohio,  41),  has  no  application  to 
the  present  tax,  because,  aside  from  other  con- 
siderations, no  banks  were  organized  under  it 
wben  the  tax  against  the  Company  was  auth- 
orized to  be  assessed,  under  the  Act  of  21st 
March,  1851,  to  tax  banks,  etc.  49  Gen.  Laws 
of  Ohio,  56;  44  lb.  108,  121,  sec.  60;  48  lb.  88. 

Vni.  All  the  banking  institutions  in  opera- 
tion in  Ohio,  at  the  time  The  Ohio  Life  Insur- 
ance and  Trust  Company  was  chartered,  ex- 
cept the  Commercial  Bank  of  Cincinnati,  which 
mid  four  per  cent,  on  her  dividends — ^and  the 
Franklin  Bank  of  Cincinnati,  which  paid  five 
per  cent,  upon  her  dividends — ^were,  by  their 
charters,  not  exempt  from  general  taxation 
under  a  general  law.  And  all  the  banks  in- 
corporated at  the  same  session  of  the  General 
Assembly  in  which  the  Ohio  Life  Insurance 
and  Trust  Company  was  incorporated,  were  by 
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their  charters  made  subject  to  the  tax  imposed 
by  the  Act  of  12th  March,  1831,  to  tax  banks, 
etc.  (Swan's  Statutes,  916),  and  such  taxes  as 
might  be  imposed  by  law.  The  Ohio  Life  In- 
surance and  Trust  Company  prior  to  July, 
1836,  that  is,  in  1835,  was  taxed  under  the 
Act  of  12th  March,  1831,  if  taxed  at  all,  five 
per  cent,  upon  her  dividends.  3  Chase  Stat. 
2010  to  2083,  ch.  100  to  133  inclusive;  2  lb. 
913-924,  ch.  351,  sees.  42,  1463,  ch.  655;  32 
Local  Laws  of  Ohio,  76,  sec  21,  Bank  of 
Wooster;  32  lb.  197,  sec.  21,  Bank  of  Massillon; 
2  lb.  283,  sec.  6,  Bank  of  Xenia;  32  lb.  293,  sec 
17,  Bank  of  New  Lisbon;  32  lb.  299,  sec.  6,  La* 
fayette  Bank  of  Cincinnati;  32  lb.  407,  sec.  22, 
Bank  of  Cleveland;  32  lb.  412,  sec.  6,  Bank  of 
Sandusky,  32  lb.  419,  sec  6,  Clinton  Bank  of 
Columbus. 

IX.  The  Ohio  Life  Insurance  and  Trust  Com- 
pany must  declare  ^dividends  on  the  [*422 
first  Mondays  in  January  and  July,  annually 
from  the  profits  of  said  Company,  so  as  not 
to  impair,  or  in  anywise  lessen  the  capital 
stock.  These  (divisions  are  upon  the  entire 
profits  of  the  Company,  and  are  not  divisible, 
or  declared  separate  from  any  special  business 
of  the  Company.  Charter  of  the  Ohio  Life  In- 
surance &  Trust  Co.,  sec  27. 

X.  The  Ohio  Life  Insurance  and  Trust  Com- 
pany, and  all  the  banks  in  Ohio,  except  the 
Commercial  Bank  of  Cincinnati,  and  the  Frank- 
lin Bank  of  Cincinnati,  being  bound  to  report 
to  the  Auditor  of  State,  under  the  Act  of  12th 
March,  1831,  to  tax  banks,  etc.,  were  embraced 
in  the  Act  of  14th  March,  1836,  "To  prohibit 
the  circulation  of  small  bills,"  as  that 
Act,  in  express  terms,  included  all  banks  that 
made  returns  to  the  Auditor  of  State  under 
said  Act  of  12th  March,  1831,  to  tax  banks, 
etc.,  34  Gen.  Laws  of  Ohio,  42,  sec.  1,  of  the  Act 
to  prohibit  the  circulation  of  small  bills. 

XI.  All  banks,  including  The  Ohio  Life  In- 
surance and  Trust  Company,  coming  under  the 
Act  of  14th  March,  1836,  "to  prohibit  the  cir- 
culation of  small  bills,"  were,  by  the  terms  of 
the  Act  and  their  charters,  subject  to  a  tax  of 
twenty  per  cent,  upon  their  dividends,  unless 
they  surrendered  by  the  4th  July,  1836,  as 
therein  directed,  their  rights  to  issue  or  circu- 
late notes  or  bills,  less  than  $3,  after  4th 
July,  1836,  and  $6  after  4th  July,  1837;  and 
"then  and  in  that  case,  the  Auditor  of  State 
shall  thereafter  draw  on  such  banks  only  for 
the  amount  of  five  per  cent,  upon  their  divi- 
dends, declared  after  inch  surrender."  The  Act 
of  14th  March,  1836,  repealed  so  much  of  the 
Act  of  12th  Mkrch,  1831,  to  tax  banks,  etc.,  as 
was  inconsistent  with  it.  32  Gen.  Laws  of 
Ohio,  42;  MilU  T.  8t.  Clair  County,  8  How. 
681. 

XII.  The  Ohio  Life  Insurance  and  Trust 
Company  having  accepted  the  provisions  of  the 
Act  of  14th  March,  1836,  "to  prohibit  the 
circulation  of  small  bills,"  and  made  the  sur- 
render in  due  form  required  by  said  Act,  is 
entitled  to  the  benefit  or  consideration  ten- 
dered by  said  Act  to  obtain  said  surrender,  and 
can  be  taxed  only  five  per  cent,  upon  her  divi- 
dends declared  after  such  surrender.  This  sur- 
render upon  her  part,  under  said  Act,  consti- 
tutes a  valid  contract  between  her  and  the 
State,  and  its  invasion  is  prohibited  by  the 

999 


422 


Supreme  Coubt  or  the  United  States. 


186S 


Constitution  of  the  United  States.  Gordon  ▼. 
Appeal  Tax,  3  How.  133;  Woodruff  v.  Trapnall, 
10  lb.  204;  Rich.  R.  R.  Co.  v.  La.  R.  R.  Co.  13 
lb.  81,  86,  90;  Searight  v.  Stokes,  3  lb.  167, 
Neil  Moore  &  Co.  v.  Ohio,  3  lb.  742;  Achison  v. 
Huddleson,  12  lb.  296;  Huidekeper  v.  Douglas, 
1  Pet.  Cond.  462;  United  States  v.  Fisher,  1 
lb.  423;  Sturgis  v.  Crowninshield,  4  lb.  418,  481. 

Xin.  The  Supreme  Court  of  the  United 
423*]  States,  as  a  general  *rule,  in  the  con- 
struction of  the  statutes  and  constitutions  of 
the  States,  follows  the  construction  of  their 
courts,  but  when  the  construction  of  a  stat- 
ute in  conflict  with  the  Constitution  of  the 
United  States  is  involved,  then  the  rule  is  re- 
versed, and  the  state  courts  must  follow  the 
construction  given  to  the  statute  by  the  Su- 
preme Court  of  the  United  States.  Luther  v. 
Bowen,  7  How.  1,  40,  219,  818;  East  Hartford 
V.  Hartford  Bridge  Co.,  10  lb.  639;  Strader  et 
al.  V.  Graham,  10  lb.  94;  Elmendorf  v.  Taylor, 
6  Pet.  Cond.  60;  Swift  v.  Tyson,  16  Pet.  1;  2  lb. 
378. 

XIV.  The  repeal  of  the  Act  of  14tli  March, 
1836,  "to  prohibit  the  circulation  of  small 
bills,"  by  the  Act  of  13th  March,  1838  (36  Gen- 
eral Laws  of  Ohio,  66),  does  not  annul  or  ab- 
rogate the  contract  of  surrender  of  22d  June, 
1836,  made  by  The  Ohio  Life  Insurance  and 
Trust  Company,  by  which  she  lost  the  right  to 
issue  and  circulate  small  notes,  and  the  State 
lost  the  right  thereafter  to  tax  her  beyond 
five  per  cent,  on  her  dividends.  Woodruff  v. 
Trapnall,  10  How.  204,  206,  207;  East  Hartford 
T.  Hartford  Bridge  Co.,  10  lb.  636;  Briscoe  v. 
Bank  of  Com.  of  Ky.  11  Pet.  267;  Charles  R.' 
Bridge  v.  War.  Bridge,  11  lb.  420;  Bait.  & 
Susq.  R.  R.  V.  Nesbit,  10  How.  396;  Satterlee 
v.  Matthewson,  2  Pet.  412;  Bronson  v.  Kinzie 
et  al.  1  How.  311;  Watson  et  al.  v.  Mercer,  8 
Pet.  110;  Fletcher  v.  Peck,  2  Pet.  Cond.  321; 
Neil,  Moore  &,  Co.  v.  Ohio,  3  How.  742;  Achison 
T.  Huddleson,  12  lb.  296;  10  lb.  396,  402. 

For  the  defendant  in  error,  the  points  will  be 
given  as  stated  by  Mr.  Spalding,  and  also  the 
third  and  fourth  points  of  Mr.  Pugh. 

Mr.  Spalding's  points  for  defendant  in  error: 

First.  The  taxing  power  is  of  such  vital  im- 
portance, and  is  so  essentially  necessary  to  the 
very  existence  of  a  state  government,  that  its 
telinquishment  or  diminution  for  a  fixed  period, 
cannot  be  made  the  subject  matter  of  a  bind- 
ing contract  between  the  Legislature  of  a  state 
and  individuals  or  private  corporations.  It 
is  one  of  the  highest  attributes  of  sovereignty, 
and  under  our  form  of  government  belongs  to 
the  people.  The^  have  lodged  it  in  the  hands 
of  the  law-making  power,  to  be  exerted  for 
their  benefit,  not  to  be  impaired  or  destroyed. 
It  must  of  necessity  always  be  exerted  accord- 
ing to  present  exigencies,  and  therefore  must 
necessarily  continue  to  be  held  by  each  suc- 
ceeding Legislature  undiminished  and  unim- 
paired. 

Second.  The  Act  of  the  General  Assembly  of 
the  State  of  Ohio,  entitled  "An  Act  to  incorpo- 
rate the  State  Bank  of  Ohio  and  other  bank- 
ing companies,"  passed  February  24,  1846,  is 
424*]  not  a  ^contract  in  the  sense  in  which 
that  term  is  used  in  the  Constitution  of  the 
United  States,  art.  1,  sec.  10.  It  is  a  general 
law  upon  the  subject  of  banking;  it  prescribes 
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rules  for  the  government  of  all  the  citisens  ttf 
the  State  who  may  choose,  within  eertaia 
limits,  to  embark  in  the  business  of  banking, 
and  is  as  mandatory  in  its  character  as  any 
law  upon  the  statute  book.  These  mandat^ 
are  some  of  them  enforced  under  the  severest 
penalties  known  to  the  law. 

Third.  This  Act  was  made  sub'ect  to  alterm- 
tion,  suspension  and  repeal,  for,  at  the  time  of 
its  enactment,  February  24,  1846,  there  was  a 
general  law  in  full  force  in  Ohio,  which  was 
passed  March  7,  1842,  entitled,  "An  Act  insti- 
tuting   proceedings    against    corporations    not 
possessing  banking  powers  and  the  visitoriaJ 
powers  of  courts,  and  to  provide  for  the  regu-. 
lation    of   corporations    generally,"   that    pro- 
vided in  section  nine  as  follows:     'That  the 
charter  of  every  corporation  of  every  descrip- 
tion,  'whether   possessing  banking  powers   or 
not,'  that  shall  hereafter  be  granted  by  the 
Legislature,  shall  be  subject  to  alteration,  8U»- 

Eension,  and  repeal,  in  the  discretion  of  the 
egislature."    Onio  Laws,  Vol.  XL.  page  70. 

Fourth.  The  60th  section  of  the  Act  of 
February  24th,  1846,  provides  only  a  measure 
of  taxation  for  the  time  being,  and  does  not 
relinquish  the  right  to  increase  the  rate  as  the 
future  exigencies  of  the  State  may  require. 

Fifth.  The  record  shows  (pages  24,  26)  that 
the  Supreme  Court  of  the  State  decide  nothing 
more  than  that  the  proviso  to  the  Act  of  March 
14,  1836,  ceased  to  affect  the  plaintiff  when  the 
power  to  issue  bills  for  circulation  ceased  hi 
January^  1843;  and  that  the  Act  of  February 
24,  1846,  contained  no  pledge  on  the  part  of  lbs 
State  not  to  alter  the  amount  and  mode  of 
taxation  therein  specified.  And  in  so  doing, 
said  court  has  done  no  more  than  to  give  a 
construction  to  the  statutes  of  Ohio.  With 
such  a  construction,  this  court  has  always 
manifested  a  reluctance  to  interfere.  But  more 
especially  will  it  feel  that  reluctance  when  such 
interference  may  bring  the  Acts  of  the  State 
Legislature  in  confiict  with  the  Constitution  of 
the  United  States. 

Mr.  Pugh's  third  and  fourth  points: 

m.  The  Supreme  Court  of  Ohio  rightly  con- 
strues the  statutes. 

1.  The  proviso  to  the  first  section  of  the  Act 
"to  prohibit  the  circulation  of  small  bills,** 
passed  March  14th,  1836,  does  not  contain  any 
stipulation  or  promise.  It  merely  exempted 
such  banks  as  complied  with  its  terms,  before 
a  certain  day,  from  the  operation  of  the  prin- 
cipal clause.  Minis  v.  The  United  States,  15 
Pet.  446;  The  Commissioners  of  Kensington 
V.  Keith,  *2  Penn.  220;  The  Treasurer  [*42& 
of  Vermont  v.  Clark,  19  Vt.  129. 

2.  The  proviso  does  not  operate  as  a  contract, 
or  stipulation,  merely  because  the  consent  of 
the  banks  is  invoked.  The  Cincinnati,  Wil- 
mington and  Zanesville  Railroad  Companr  ▼. 
The  Commissioners  of  Clinton  County,  21  Ohio* 
77;  The  Cargo  of  the  Brig  Aurora  t.  The 
United  States,  7  Cranch,  382. 

3.  The  benefit  of  the  proviso  (if  oonstroed  as 
a  contract)  only  applied  to  the  plaintiff  in 
error,  whilst  it  was  authorised,  by  its  charter, 
to  issue  bills  or  notes  for  circulation.  Hilde- 
brand  v.  Fogle,  20  Ohio,  147;  Bradley  t.  Tho 
Washington,  Alexandria  and  Georgetown  Steam 
Packet  Company,  13  Pet.  97;  Snyder  v.  Leibea- 
sood,  4  Penn.  308:  Washburn  v.  Gould,  3  Story, 

Howard   1%. 


18S3 


Thb  Ohio  Life  Insurance  and  Tbust  Co.  v.  Debolt. 


42& 


1(82;  Case  v.  Cushman,  8  Watts  &  S.  544;  The 
Commercial  Bank  v.  Pleasant,  6  Whart.  376; 
Ix)ring  V.  The  aty  of  Boston,  7  Mete.  409; 
Robinson  v.  Fiske,  26  Maine,  406;  Brown  v. 
Slater,  16  Conn.  192;  Porter  v.  Breckenridge, 
Hard.  26;  Sayre  v.  Peck,  1  Barb.  S.  C.  468,  469; 
and  see  6  Cruise's  Digest,  44,  46;  Bozoun's 
case,  4  Rep.  35;  case  of  The  Abbot  of  Strata 
Mercella,  9  Rep.  30;  Ford  and  Sheldon's  case, 
12  Rep.  2;  The  Earl  of  Shrewsbury's  case,  9 
Rep.  46. 

4.  The  sixtieth  section  of  the  Act  "to  incor- 
porate the  State  Bank  of  Ohio  and  other  bank- 
ing companies,"  passed  February  24th,  1846, 
provides  only  a  present  measure  and  system  of 
taxation,  and  does  not  relinquish,  expressly  or 
impliedly,  the  power  of  the  State  to  alter  the 
measure,  as  well  as  the  system,  at  any  future 
period.  The  Commonwealth  v.  Easton  Bank, 
10  Penn.  442;  Bank  of  Pennsylvania  v.  The 
Commonwealth,  19  Penn.  144;  Brewster  v. 
Hough,  10  N.  H.  138;  The  Richmond  Railroad 
Company  v.  The  Louisa  Railroad  Company,  13 
How.  71;  Shorter  v.  Smith,  9  Ga.  617;  Arm- 
strong V.  The  Treasurer  of  Athens  County,  16 
Pet.  281;  The  Providence  Bank  y.  Billings,  4 
lb.  614. 

The  following  cases  are  distinguishable:  Gor- 
don V.  The  Appeal  Tax  Court,  3  How.  133;  The 
Union  Bank  v.  The  State,  9  Yerg.  490;  John- 
son V.  The  Commonwealth,  7  Dana,  ziS;  The 
State  V.  Berry,  2  Harr.  80;  Mimicipality  Num- 
ber One  V.  The  Louisiana  State  Bank,  6  La. 
Ann.  394;  The  Mayor  of  Baltimore  v.  The  Bal- 
timore and  Ohio  Railroad  Company,  6  Gill,  288. 

Statutes  of  Ohio,  in  pari  materia,  to  be  ex- 
amined: Act  "to  tax  bank,  insurance  and 
bridge  companies,"  passed  March  12th,  1831, 
section  1st,  Swan's  Statutes,  916,  917.  Act 
"For  levying  taxes  on  all  property  in  this  State 
426*]  according  to  its  true  *  value,"  passed 
March  2d,  1846,  sec.  10th,  44  General  Laws,  90, 
91.  Act  ''To  exempt  revolutionary  soldiers 
from  taxation,"  passed  February  8th,  1847,  45 
General  Laws,  61.  Act  ''To  exempt  from  tax- 
ation a  branch  of  the  New  York  Methodist 
Episcopal  Church  Book  Concern  in  Cincinnati, 
and  for  other  purposes,"  passed  February  17th, 
1834,  32  Local  Laws,  91.  Act  "To  incorporate 
The  Milan  and  Richland  Plank  Road  Com- 
pany," passed  January  31st,  1846,  sec.  9th,  43 
Local  Laws,  61.  See,  also.  The  Constitution 
of  Ohio,  adopted  June  17th,  1861,  article  first 
and  section  second;  article  twelfth  and  sections 
second  and  third;  article  thirteenth  and  section 
fourth.  Constitution  of  Ohio,  adopted  Novem- 
ber 29th,  1902,  article  eighth  and  sections  first, 
eighteenth,  nineteenth,  twenty-fourth,  twenty- 
seventh,  and  twenty-eighth.  As  to  the  effect  of 
these  provisions  in  construing  both  the  Act  of 
March  14th,  1836,  and  the  Act  of  February 
24th,  1846,  see  Rex  v.  Loxdale,  1  Burrow,  447. 

6.  It  does  not  follow,  because  the  provision 
was  made  part  of  an  Act  to  incorporate  the 
State  Bank  of  Ohio  and  other  banking  com- 
panies, that  the  design  was  to  create  a  perma- 
nent measure  or  system  of  taxation.  The 
Preble  County  Bank  v.  Russell,  21  Ohio,  313; 
The  Bank  of  Columbia  v.  Okely,  4  Wheat.  236; 
Young  V.  The  Bank  of  Alexandria,  4  Cranch, 
WrTCrawford  v.  The  Bank  of  Mobile,  7  How. 
279;  The  Baltimore  and  Susquehanna  Railroad 
Cknnpany  t.  Nesbit,  10  How.  396. 
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6.  All  grants  in  derogation  of  common  right 
(including  all  exemptions  from  the  payment  of 
taxes)  must  be  strictly  construed.  The  Pro- 
prietors of  the  Charles  River  Bridge  v.  The  Pro- 
prietors of  the  Warren  Bridge,  11  Pet.  646,  546; 
The  Providence  Bank  v.  Billings,  4  Pet.  661; 
The  United  States  v.  Arredondo,  6  Pet.  738; 
Mills  V.  St.  Clair  County,  8  How.  681;  Perrino 
V.  The  Chesapeake  and  Delaware  Canal  Com- 
pany, 9  How.  185;  The  Cincinnati  College  v. 
The  State,  19  Ohio,  110;  The  Richmond  Rail- 
road V.  The  Louisa  Railroad,  13  How.  81. 

IV.  The  right  of  taxation  is  a  pre-eminent 
and  indispensable  right,  and  cannot  be  so 
aliened  by  a  mere  statute  or  by  any  grant 
(other  than  a  treaty  or  compact  between  sov- 
ereigns) as  to  prevent  its  resumption,  by  the 
Legislature,  whenever  the  public  necessities  re- 
quire. And  the  Legislature  is  the  judge  of 
public  necessity  in  such  cases.  The  West  River 
Bridge  Company  v.  Dix,  6  How.  607;  Mills  v. 
St.  Clair  County,  8  How.  684,  686;  Butler  v.  The 
State  of  Pennsylvania,  10  How.  402;  The  Peo- 
ple V.  The  Mayor  of  Brooklyn,  4  Comst.  423; 
The  Providence  Bank  v.  Billinra,  6  Pet.  663; 
Brewster  v.  Hough,  10  N.  H  138;  Mack 
V.  Jonet,  1  Foster,  393;  Russell  v.  The 
•Mayor  of  New  York,  2  Denio,  474;  [•427 
Maleverer  v.  Spinke,  1  Dyer,  36,  b;  Coates  v. 
The  Mayor  of  New  York,  7  Cow.  586;  The 
Brick  Presbyterian  Church  v.  The  City  of  New 
York,  6  Cow.  638;  Vanderbilt  v.  Adams,  7  Oow. 
361,  362.  Oses  to  be  examined:  The  State  of 
New  Jersey  v.  Wilson,  7  Cranch,  164;  Arm- 
strong V.  The  Treasurer  of  Athens  Co.  16  Pet. 
290;  Fletcher  v.  Peck,  6  Cranch,  87;  The  New 
York  and  North  Midland  Railway  Co.  v.  The 
Queen,  1  £11.  &  B.  868. 

Mr.  Chief  Justice  Taney:  In  this  case  the 
judgment  of  the  Supreme  Court  of  the  State  of 
Ohio  is  affirmed.  But  the  majority  of  the 
court  who  give  this  judgment,  do  not  alto- 
gether agree  in  the  principles  upon  which  it 
ought  to  be  maintained.  I  proceed,  therefore, 
to  state  my  own  opinion,  in  which  I  am  author- 
ized to  say  my  brother  Grier  entirely  concurs. 

In  1851  the  Legislature  of  Ohio  passed  an 
Act  'to  tax  banks  and  bank  and  other  stocks^ 
the  same  as  other  property."  The  Act  makes 
it  the  duty  of  the  president  and  cashier  of  every 
banking  institution  having  the  right  to  issue 
bills  or  notes  for  circulation,  annually,  to  list 
and  return  to  the  assessor  in  the  township  or 
ward  where  the  bank  is  located,  the  amount  of 
capital  and  stock  at  its  true  value  in  money,  to- 
gether with  the  amount  of  surplus  and  con- 
tingent fund  belonging  to  such  institution, 
upon  which  the  same  amount  of  tax  is  to  be 
levied  and  paid  as  upon  the  property  of  indi- 
viduals. And  by  the  third  section  of  this  Act 
the  Ohio  Life  Insurance  and  Trust  Company 
(the  plaintiff  in  error)  was  brought  within  its 
provisions,  and  subjected  to  the  payment  of  a 
like  tax  in  all  the  several  counties  where  its 
capital  stock  was  loaned,  according  to  the 
amount  loaned  and  the  average  rate  of  tax- 
ation in  each. 

The  payment  of  this  tax  was  resisted  by  the 

fJaintiff  in  error,  upon  the  ground  that  the 
aw  imposing  it  impaired  the  obligation  of  cer- 
tain contracts  previously  made  between  the 
State  and  the  corporation. 
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On  the  other  hand,  it  was  insisted  on  behalf 
of  the  State  that  the  right  of  taxation  cannot 
be  so  aliened  by  mere  statute  as  to  prevent  its 
resumption  by  the  Legislature  whenever  the 
public  necessities  require;  and  that  the  Legis- 
lature was  the  judge  of  the  public  necessity  in 
such  cases. 

And  further,  if  it  should  be  held  that  the 
Legislature  of  Ohio  had  no  power  to  alien  its 
ri^ht  of  taxation,  yet  it  had  not  exercised  it  in 
this  instance;  and  when  the  tax  in  question 
was  levied,  there  was  no  previous  contract  be- 
tween the  State  and  the  Corporation  by  which 
the  State  had  relinquished  the  right  to  impose 
it* 

The  Company  having  refused  to  pay  the  tax 
428*]  upon  the  ground  *aboYe  stated,  the  de- 
fendant in  error,  who  is  the  Treasurer  of 
Hamilton  County,  in  which  the  corporation  is 
located,  instituted  proceedings  to  enforce  its 
oollection.  And  upon  final  hearing  of  the 
parties,  the  Supreme  Court  of  Ohio  decided  in 
favor  of  the  State,  and  directed  the  tax  to  be 
paid,  together  with  the  penalty  which  the  law 
inflicted  for  its  detention.  It  is  to  revise  this 
decree  of  the  State  Court  that  the  present  writ 
of  error  is  brought. 

This  brief  statement  will  show  that  the  ques- 
tions which  arise  on  this  raoord  are  very  grave 
ones.  They  are  the  more  important,  because, 
from  the  multitude  of  corporations  chartered 
in  the  different  States,  and  the  privileges  and 
exemptions  granted  to  them,  (questions  of  a 
like  character  are  continually  ansinj^,  and  ulti- 
mately brought  here  for  final  decision.  These 
controversies  between  a  state  and  its  own  cor- 
porations necessarily  embarrass  the  legislation 
of  the  state,  and  are  injurious  to  the  individuals 
who  have  an  interest  in  the  Company.  And 
as  the  principles  upon  which  this  case  is  de- 
cided, will,  for  the  most  part  equally  apply  to 
all  of  them,  it  is  proper  that  they  should  be 
clearly  and  distinctly  stated.  I  proceed  to  ex- 
press my  own  opinion  on  the  subject. 

It  will  be  admitted  on  all  hands,  that  with 
the  exception  of  the  powers  surrendered  by  the 
Constitution  of  the  United  States,  the  people 
of  the  several  States  are  absolute! v  and  uncon- 
ditionally Bovereiffn  within  their  respective 
territories.  It  follows  that  they  may  impose 
what  taxes  they  think  proper  upon  persons  or 
things  within  their  dominion,  and  may  appor- 
tion them  according  to  their  discretion  and 
judgment.  They  may,  if  they  deem  it  ad- 
visable to  do  so,  exempt  certain  descriptions  of 
property  from  taxation,  and  lay  the  burden  of 
supporting  the  government  elsewhere.  And 
they  may  do  this  in  the  ordinary  forms  of  leg- 
islation or  by  contract,  as  may  seem  best  to  the 
people  of  the  State.  There  is  nothing  in  the 
Constitution  of  the  United  States  to  forbid  it, 
nor  any  authority  given  to  this  court  to  Ques- 
tion the  right  of  a  state  to  bind  itself  by  such 
contracts,  whenever  it  may  think  proper  to 
make  them. 

There  are,  undoubtedly,  fixed  and  immutable 
principles  of  justice,  sound  policy  and  public 
duty,  which  no  state  can  disregard  without 
serious  injury  to  the  community,  and  to  the  in- 
dividual citizens  who  compose  it.  And  con- 
tracts are  sometimes  incautiously  made  by 
states  as  well  as  individuals;  and  franchises, 
immunities,  and  exemptions  from  public  bur- 
dens improvidently  granted,    fiut  whether  such 
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contracts  should  be  made  or  not,  is  exclasivel  j 
for  the  consideration  of  the  State.  It  is  the 
exercise  of  an  undoubted  power  of  sovereignty 
which  has  not  been  surrendered  by  the  adop- 
tion  of  the  Constitution  of  the  *United  [*4S9 
States,  and  over  which  this  court  has  no  con- 
trol. For  it  can  never  be  maintained  in  any 
tribunal  in  this  coimtry,  that  the  people  of  a 
state,  in  the  exercise  of  the  powers  of  sov- 
ereignty, can  be  restrained  within  narrower 
limits  than  those  fixed  by  the  Constitution  of 
the  United  States,  upon  the  ground  that  thej 
may  make  contracts  ruinous  or  injurious  to 
themselves.  The  principle  that  they  are  the 
best  judges  of  what  is  for  their  own  interest,  is 
the  foundation  of  our  political  institutions. 

It  is  equally  clear,  upon  the  same  principle, 
that  the  people  of  a  state  may,  by  the  form  of 
government  they  adopt,  confer  on  their  public 
servants  and  representatives  all  the  powers 
and  rights  of  sovereignty  which  they  them- 
selves possess;  or  may  restrict  them  within 
such  limits  as  may  be  deemed  best  and  safest 
for  the  public  interest.  They  may  confer  on 
them  the  power  to  charter  banks  or  other  com- 
panies, and  to  exempt  the  property  vested  in 
them  from  taxation  by  the  State  for  a  limited 
time  during  the  continuance  of  their  charters, 
or  accept  a  specified  amount  less  than  its  fair 
share  of  the  public  burdens.  This  power  may 
be  indiscreetly  and  injudiciously  exercised. 
Banks  and  other  companies  may  be  exempted, 
by  contract,  from  their  equal  share  of  the  taxes, 
under  the  belief  that  the  corporation  will  prove 
to  be  a  public  benefit.  Experience  may  prove 
that  it  is  a  public  injury.  Yet  if  the  contract 
was  within  the  scope  of  the  authority  con- 
ferred by  the  constitution  of  the  State,  it  is 
like  any  other  contract  made  by  competent 
authority,  binding  upon  the  parties.  Nor  can 
the  people  or  their  representatives,  by  any  act 
of  theirs  afterwards,  impair  its  obligation. 
When  the  contract  is  made,  the  Constitution  of 
the  United  States  acts  upon  it,  and  declares 
that  it  shall  not  be  impaired,  and  makes  it  the 
duty  of  this  court  to  carry  it  into  execuUon. 
That  duty  must  be  performed. 

This  doctrine  was  recognised  in  the  cmee  of 
Billings  V.  The  Providence  Bank,  and  again  in 
the  case  of  The  Charles  River  Bridge  Company. 
In  both  of  these  cases  the  court,  in  the  clearest 
terms,  recoffnised  the  power  of  a  state  Legis- 
lature to  bmd  the  State  by  contract;  and  the 
cases  were  decided  against  the  eofrporations, 
because,  according  to  the  rule  of  constmcticn 
in  such  cases,  the  privilege  or  exemption 
claimed  had  not  been  granted.  But  the  power 
to  make  the  contract  was  not  questioned.  And 
I  am  not  aware  of  any  decision  in  this  court 
calling  into  question  any  of  the  principles 
maintained  in  either  of  these  two  leading  eases. 
On  the  contrary,  they  have  since,  in  the  case 
of  Gordon  v.  Appeal  Tax  Court,  8  How.  13S, 
been  directly  re-a!ffirmed. 

The  question  in  that  case  was  precisely  the 
same  with  the  present  one;  that  is  to  say — 
whether  the  State  had  relinquished  **ts  [*4S« 
right  of  taxation  to  a  certain  extent  in  its 
charter  to  a  bank?  The  court  held  that  it  had, 
and  reversed  the  judgment  of  the  State  Cbort, 
which  had  decided  to  the  contrary.  And  this 
opinion  appears  to  have  been  unanimous,  for 
no  dissent  is  entered. 

Again,  in  the  case  of  The  Richmond  Rail* 
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road  Com^iny  t.  The  Louisa  Railroad  Com- 
pany, 13  v'!ow.  71,  the  question  was,  whether 
the  State  haJ  not,  by  its  charter  to  the  former, 
^contracted  not  to  authorize  a  road  like  the  lat- 
ter, which  would  tend  to  diminish  the  number 
of  passensers  traveling  upon  the  former  between 
Richmond  and  Washington.  The  case  there- 
fore in  principle  was  the  same  with  that  of  l^e 
Charles  River  Bridge  v.  The  Warren  Bridge; 
And  it  was  decided  on  the  same  ground;  that  is 
that  the  contract,  according  to  the  rule  of  con- 
stmction  laid  down  in  The  Charles  River  Bridge 
case,  did  not  extend  to  such  a  road  as  was  au- 
thorized by  the  charter  to  the  Louisa  Railroad 
Company.  But  the  opinion  of  the  majority  of 
the  court  is  founded  expressly  upon  the  assnmp- 
tion  that  the  Legislature  might  bind  the  State 
by  auch  a  contract;  and  the  three  judges  who 
dissented  were  of  opinion  not  only  that  the 
li^slature  might  bind  it,  but  that  it  had  bound 
ft;  and  that  the  charter  to  the  Louisa  Railroad 
Company  violated  the  contract  and  impaired  its 
obligation.  They  adopted  a  rule  of  construc- 
tion more  favorable  to  the  corporation  than  the 
one  sanctioned  in  The  Charles  River  Bridge  v. 
The  Warren  Bridge. 

It  seemed  proper  on  this  occasion  to  remark 
more  particularly  upon  this  case,  and  the  case 
of  Gordon  v.  The  Appeal  Tax  Court,  because 
the  last-mentioned  case  was  a  restriction  upon 
the  taxing  power  of  the  State;  and  the  other  a 
restriction  upon  its  power  to  authorise  useful 
internal  improvements — the  two  together  illus- 
trating and  confirming  the  principles  upon 
which  The  Providence  Bank  v.  Billin|^,  and 
The  Charles  River  Bridge  case,  were  decided. 

There  are  other  cases  upon  the  same  subject, 
but  it  is  not  necessarr  to  extend  this  opinion  by 
referring  to  them.  It  is  sufficient  to  say,  that 
they  will  all  *be  found  to  maintain  the  same 

f  principles  with  the  cases  above  mentioned,  and 
hat  there  is  no  one  case  in  which  this  court  has 
sanctioned  a  contrary  doctrine. 

I  have  dwelt  upon  this  point  more  at  length, 
because,  while  I  concur  in  affirming  the  judg- 
ment of  the  Supreme  Court  of  the  State  of 
Ohio,  I  desire  that  the  grounds  upon  which  I 
give  that  opinion  should  not  be  misunderstood; 
for  I  dissent  most  decidedly,  as  will  appear  by 
this  opinion,  from  many  of  the  doctrmes  con- 
tained in  the  opinions  of  some  of  my  brethren, 
who  concur  with  me  in  affirming  this  judg« 
ment.  I  speak  of  the  opinions  they  have  ex- 
pressed in  the  case  of  The  Piqua  Bank,  as  well 
ms  in  this. 

4S1*]  •The  powers  of  sovereignty  confided 
to  the  legislative  body  of  a  state  are  undoubt- 
edly a  trust  committed  to  them,  to  be  executed 
to  the  best  of  their  judgment  for  the  public 
good;  and  no  one  Legislature  can,  bv  its  own 
act,  disarm  their  successors  of  any  of  the  pow- 
ers or  rights  of  sovereignty  confided  by  the  peo- 
ple to  the  legislative  body,  unless  they  are  au- 
thorized to  do  so  by  the  constitution  under 
which  they  are  elected.  They  cannot,  therefore, 
by  contract,  deprive  a  future  Legislature  of  the 
power  of  imposing  any  tax  it  may  deem  neces- 
sary for  the  public  service— or  of  exercising  any 
other  act  of  sovereignty  confided  to  the  legis- 
lative body,  unless  the  power  to  make  such  a 
contract  is  conferred  upon  them  by  the  consti- 
tution of  the  State.  And  in  every  controversy 
on  this  snbject,  the  question  must  depend  on  the  I 
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constitution  of  the  State,  and  the  extent  of  the 
power  thereby  conferred  on  the  legislative  body. 

This  brings  me  to  the  question  more  immedi- 
ately before  the  court:  did  the  constitution  of 
Ohio  authorize  its  Legislature,  by  contract,  to 
exempt  this  Company  from  its  equal  share  of 
the  public  burdens  during  the  continuance  of 
its  charter?  The  Supreme  Court  of  Ohio,  in 
the  case  before  us,  has  decided  that  it  did  not. 
But  this  charter  was  granted  while  th^  consti- 
tution of  1802  was  in  force;  and  it  is  evident 
that  this  decision  is  in  conflict  with  the  uniform 
construction  of  that  constitution  during  the 
whole  period  of  its  existence.  It  appears,  from 
the  Acts  of  the  Legislature,  that  the  power  was 
repeatedly  exercised  while  that  constitution  was 
in  force,  and  acquiesced  in  by  the  people  of  the 
State.  It  was  directly  and  distinctly  sanc- 
tioned by  the  Supreme  Court  of  the  State  in  the 
case  of  The  State  v.  The  Commercial  Bank  of 
Cincinnati,  7  Ohio,  125. 

And  when  the  constitution  of  a  state,  for 
nearly  half  a  century,  has  received  one  uniform 
and  unquestioned  construction  by  all  the  de- 
partments of  the  government,  legislative,  execu- 
tive, and  judicial,  I  think  it  must  be  regarded 
as  the  true  one.  It  is  true  that  this  court 
always  follows  the  decision  of  the  state  courts 
in  tne  construction  of  their  own  constitution 
and  laws.  But  where  those  decisions  are  in 
conflict,  this  court  must  determine  between 
them.  And  certainly  a  construction  acted  on 
as  undisputed  for  nearly  fifty  years  by  every 
department  of  the  government,  and  supported 
by  judicial  decision,  ought  to  be  regarded  as 
sufficient  to  give  to  the  instrument  a  fixed  and 
definite  meaning.  Contracts  with  the  State 
authorities  were  made  under  it.  And  upon  a 
question  at  to  the  validity  of  such  a  contract, 
the  court,  upon  the  soundest  principles  of  jus- 
tice, is  bound  to  adopt  the  construction  it  re- 
ceived from  the  State  authorities  at  the  time  the 
contract  was  made. 

It  was  upon  this  ground  that  the  court  sus- 
tained contracts  *made  in  good  faith  [*432 
in  the  State  of  Mississippi,  under  an  existing 
construction  of  its  constitution,  although  a  sub- 
sequent and  contrary  construction  given  by  the 
courts  of  the  State,  would  have  made  such 
contracts  illegal  and  void.  The  point  arose  in 
the  case  of  Rowan  et  al.  v.  Runnels,  5  How. 
134.  And  the  court  then  said,  that  it  would 
always  feel  itself  bound  to  respect  the  de- 
cisions of  the  state  courts,  and  from  time  to 
time  as  they  were  made,  would  regard  them  as 
conclusive  in  all  cases  upon  the  construction  of 
their  own  constitution  and  laws;  but  that  it 
ought  not  to  give  them  a  retroactive  effect,  and 
allow  them  to  render  invalid  contracts  entered 
into  with  citizens  of  other  states,  which  in  the 
judgment  of  this  court  were  lawful  at  the  time 
they  were  made.  It  is  true,  the  language  of 
the  court  is  confined  to  contracts  with  citizens 
of  other  states,  because  it  was  a  case  of  that  de- 
scription which  was  then  before  it.  But  the 
principle  applies  with  equal  force  to  all  con- 
tracts which  come  within  its  jurisdiction. 

Indeed,  the  duty  imposed  upon  this  court  to 
enforce  contracts  honestly  and  legally  made, 
would  be  vain  and  nugatory,  if  we  were  bound 
to  follow  those  changes  in  judicial  decisions 
which  the  lapse  of  time,  and  the  change  in  ju- 
dicial officers,  will  often  produce.    The  writ  of 
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error  to  a  ttate  court  would  be  no  protection  to 
a  contract,  if  we  were  bound  to  follow  the 
Judgment  which  the  state  court  had  given,  and 
which  the  writ  of  error  brings  up  for  revision 
here.  And  the  sound  and  true  rule  is,  that  if 
the  contract,  when  made,  was  valid  by  the  laws 
of  the  state,  as  then  expounded  by  all  tlio  de- 
partments of  its  governments,  and  administered 
m  its  courts  of  justice,  its  validity  and  obliga- 
tion cannot  be  impair^  by  any  subsequent  act 
of  the  Les^islature  of  the  state,  or  dec  smn  of  its 
courts,  altering  the  construction  of  the  law. 

It  remains  to  inquire  whether  the  Act  of  1851 
impaired  the  obligation  of  any  existing  con- 
tract or  contracts  with  the  plaintiff  in  error. 

Before,  however,  I  speak  more  particularly 
of  the  Acts  of  the  Legislature  of  Ohio,  whicn 
the  Company  rely  on  as  contracts,  it  is  proper 
to  state  the  principles  upon  which  acts  of  that 
description  are  always  expounded  by  this  court. 

It  has  been  contended,  on  behalf  of  the  de- 
fendant in  error  (the  Treasurer  of  the  State), 
that  the  construction  given  to  these  Acts  of  As- 
sembly by  the  state  courts  ought  to  be  regarded 
as  conclusive.  It  is  said  that  they  are  laws  of 
the  State,  and  that  this  court  always  follows 
the  construction  given  by  the  state  courts  to 
their  own  constitution  and  laws. 

But  this  rule  of  interpretation  is  confined  to 
ordinary  acts  of  legislation,  and  does  not  ex- 
488*]  tend  to  the  contracts  of  the  State,  *al- 
though  they  should  be  made  in  the  forai  of  a 
law.  For  it  would  be  impossible  foi  this  court 
to  exercise  any  appellate  power  in  a  case  of  this 
kind,  unless  it  was  at  liberty  to  interpret  for  it- 
self the  instrument  relied  on  as  the  contract  be- 
tween the  parties.  It  must  necessarily  decide 
whether  the  words  used  are  words  of  contract, 
and  what  is  their  true  meaning,  before  it  can 
determine  whether  the  obligation  the  ins'ru- 
ment  created  has  or  has  not  been  impaired  by 
the  law  complained  of.  And  in  forming  its 
judgment  upon  this  subject,  it  can  make  no 
difference  whether  the  instrument  claimed  to  be 
a  contract  is  in  the  form  of  a  law  passed  by  the 
Legislature,  or  of  a  covenant  or  agreement  by 
one  of  its  agents  acting  under  the  authority  of 
the  State. 

It  is  very  true,  that  if  there  was  any  contro- 
versy about  the  construction  and  meaning  of 
the  Act  of  1851,  this  court  would  adopt  the  con- 
struction given  by  the  State  Court.  And  if  that 
construction  did  not  impair  the  obligation  of 
the  contract  as  interpreted  by  this  court,  there 
would  be  no  ground  for  interfering  with  the 
judgment.  For  then  the  contract,  as  expounded 
here,  would  not  be  impaired  by  the  state  law. 
But  if  we  were  bound  to  follow  not  only  the  in- 
terpretation given  to  the  law.  but  also  to  the  in- 
strument claimed  to  be  a  contract,  and  alleged 
to  be  violated,  there  would  be  nothing  left  for 
the  judgment  and  decision  of  this  court.  There 
would  be  nothing  open  which  a  writ  of  error  or 
appeal  could  bring  here  for  consideration  and 
judgment;  and  the  duty  imposed  upon  this 
court  under  this  clause  of  the  Constitution 
would,  in  effect,  be  abandoned. 

I  proceed,  therefore,  to  examine  whether 
there  is  any  contract  in  the  Acts  of  the  Legisla- 
ture relied  on  by  the  plaintiff  in  error,  which 
deprives  the  State  of  the  power  of  levying  upon 
the  stock  and  property  of  the  company  its  equal 
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share  of  the  taxes  deemed  neoessaiy  for  the 
port  of  the  government. 

The  Company  was  chartered  bj  the  Legisla- 
ture of  Ohio  on  the  12th  of  February,  1834. 

The  purposes  for  which  it  was  incorporated, 
and  the  character  of  the  business  it  was  author- 
ized to  tran^ct,  are  defined  in  the  2d  section. 
It  confers  upon   the  Company  the  power — 1. 
To  make  insurance  on  lives.    2.  To  grant  and 
purchase  annuities.    3.  To  make  any  other  con- 
tracts involving  the  interest  or  use  of  money 
and  the  duration  of  life.    4.  To  receive  moner 
in  trust,  and  to  accumulate  the  same  at  sach 
rate  of  interest  as  ma^  be  obtained  or  agreed 
on,  or  to  allow  such  interest  thereon  as  may 
be  agreed  on.     5.  To  accept  and  execute  aD 
such  trusts  of  every  description  as  may  be  com- 
mitted to  them  by  any  person  or  persons  what- 
soever, or  may  be  transferred  to  them  by  order 
of  any  court  of  record  whatever.    6.  To  receive 
and  hold  hinds  under  'grants  with  gen-  [*4S4 
eral  or  special  covenants,  so  far  as  may  he 
necessary  for  the  transaction  of  their  buAineas, 
or  where  the  same  may  be  taken  in  pajrment 
of  their  debts,  or  purchased  upon  sales  madr 
under  any  law  of  the  State,  so  ifar  as  the  san»e 
may  be  necessary  to  protect  the  rights  of  said 
Company,  and  the  same  again  to  sell,  conv«>^- 
and  dispose  of.    7.  To  buy  and  sell  drafts  and 
bills  of  exchange. 

In  addition  to  these  powers,  it  was  author- 
ized by  the  23d  section  of  the  charter  to  issue 
bills  or  notes  until  the  vear  1843 — subject  to 
certain  restrictions  and  limitations  therein 
specified. 

And  the  25th  section  provides  that  no  higher 
taxes  shall  be  levied  on  the  capital  stodc  or 
dividends  of  the  Company,  than  are  or  mav  be 
levied  on  the  capital  stock  or  dividends  of  in- 
corporated banking  institutions  in  the  State. 

The  last  section  of  the  charter  reserved  the 
right  to  the  State  to  repeal,  amend  or  alter  H 
after  the  year  1870. 

These  are  the  only  provisions  material  to 
the  question  before  us. 

At  the  time  this  charter  was  granted   the 
Act  of  March  31,  1831,  was  in  force,  w'ti^h  im 
posed  a  tax  of  five  per  cent,  on  the  dividends 
declared  by  any  bank,  insurance  or  bridge  eon- 
pan  ies. 

Subse^juently,  on  the  14th  of  March,  1S36. 
after  this  Company  was  incorporated,  another 
law  was  passed  to  prohibit  the  circulation  of 
small  bills;  and  by  this  law  a  tax  of  twenty 
per  cent,  was  imposed  upon  dividends,  with  a 
proviso,  'That  should  any  bank,  prior  to  the 
4th  of  July  next  following,  with  the  consent  of 
its  stockholders,  by  an  instrument  of  writing 
under  its  corporate  seal,  addressed  to  the  an* 
ditor  of  the  State,  surrender  the  right  conferred 
by  its  charter  to  issue  or  circulate  notes  or 
bills  of  a  less  denomination  than  $3,  after  the 
4th  of  July,  1836;  and  any  notes  or  bills  of  a 
less  denomination  than  $5  after  the  4th  of  .luly. 
1837;  then  the  Auditor  of  the  State  should  be 
authorized  to  draw  on  such  banks  only  for  the 
amount  of  five  per  cent,  upon  its  dividends  de^ 
clared  after  the  surrender. 

As  the  plaintiff  in  error  had  the  usual  hank* 
ing  power  of  issuing  notes  and  bills  for  cirm 
lation  until   1843,  it  justly   considered  iteelf 
within  the  provisions  of  this  law,  and  filed  the 
surrender  required;  and  erer  since,  until  1851. 
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paid  the  tax  of  five  per  cent.,  and  no  more, 
upon  the  dividends  it  declared.  The  Act  of 
1836  was  repealed  in  1838,  and  permission 
again  ffiven  to  the  hanks  to  issue  small  notes 
and  bins;  but  it  does  not  appear  that  the  Life 
Insurance  and  Trust  Company  ever  availed  it- 
self of  the  privilege.  Afterwards,  in  1845.  «n- 
-other  law  was  passed  incorporating  the  State 
Bank  of  Ohio,  and  such  banking  companies 
435*]  *a8  might  afterwards  organize  them- 
aeWes  under  and  according  to  the  provisions  of 
that  Act.  And  the  60th  section  of  this  law  pro- 
vided that  each  banking  company  organized 
tinder  that  Act  should  pay,  semi-annually,  six 
per  cent,  on  its  profits,  which  should  be  in  lieu 
«f  ail  taxes  to  which  such  companies,  or  the 
stockholders  thereof,  on  account  of  stocks 
•owned  therein,  would  otherwise  be  subject. 

Upon  these  Acts  of  Assembly  the  plaintiff 
in  error  defends  itself  a<;ainst  the  tax  imposed 
t^  the  Act  of  1851,  upon  two  grounds: 

1.  Tliat  by  the  Act  of  1836  the  State  agreed 
to  relinquish  the  right  to  impose  a  higher  tax 
than  five  per  cent,  upon  the  dividends  declared 
by  the  corporation,  during  the  continuance  of 
its  charter,  upon  the  surrender  of  its  right  to 
issue  small  bills  or  notes. 

2.  That  if  this  proposition  is  decided  against 
it,  yet,  as  the  Act  of  1845  established  a  general 
tanking  system,  by  which  the  State  agreed  to 
receive  from  each  bank  organized  under  it,  six 
per  cent,  upon  its  profits,  in  lieu  of  all  taxes 
to  which  it  would  otherwise  be  subject,  the 
State  could  not  impose  a  higher  tax  upon  this 
Company  under  the  contract  contained  in  the 
25th  section  of  its  charter  hereinbefore  men- 
tioned. 

The  rule  of  construction,  in  cases  of  this 
kind,  has  been  well  settled  by  this  court.  The 
^^nt  of  privileges  and  exemptions  to  a  cor- 
poration are  strictly  construed  afi;ainst  the  cor- 
poration, and  in  favor  of  the  public.  Nothing 
passes  but  what  is  granted  in  clear  and  ex- 
plicit terms.  And  neither  the  right  of  taxation 
nor  any  other  power  of  sovereignty  whicli  the 
community  have  an  interest  in  preserving,  un- 
diminished, will  be  held  by  the  court  to  l«  sur- 
rendered, unless  the  intention  to  surrender  is 
manifested  by  words  too  plain  to  be  mistaken. 
This  is  the  rule  laid  down  in  the  case  of  Hillings 
V.  The  Providence  Bank,  and  re-affirmed  in  the 
ease  of  The  Charles  River  Bridge  Company. 

Nor  does  the  rule  rest  merely  on  the  author- 
ity of  adjudged  cases.  It  is  founded  in  prin- 
ciples of  justice,  and  necessary  for  the  safety 
and  well  being  of  every  State  in  the  Union. 
For  it  is  a  matter  of  public  history,  which  this 
court  cannot  refuse  to  notice,  that  almost  every 
bin  for  the  incorporation  of  banking  companies, 
insurance  and  trust  companies,  railroad  com- 
panies, or  other  corporations,  is  drawn  origin- 
ally by  the  parties  who  are  personally  inter- 
ested in  obtaining  the  charter;  and  that  they 
are  often  passed  by  the  Legislature  in  the  last 
days  of  its  session,  when,  from  the  nature  of 
our  political  institutions,  the  business  is  un- 
avoidably transacted  in  a  hurried  manner,  and 
it  is  impossible  that  every  member  can  de- 
liberately examine  every  provision  in  every  bill 
upon  which  he  is  called  on  to  act. 
4 SO*]  *0n  the  other  hand,  those  who  accept 
the  charter  have  abundant  time  to  examine 
and  consider  its  provisions,  before  they  invest 
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their  money.  And  if  they  mean  to  claim  under 
it  any  peculiar  privileges,  or  any  exemption 
from  the  burden  of  taxation,  it  is  their  duty  to 
see  that  the  right  or  exemption  they  intend  to 
claim  is  granted  in  clear  and  unambiguous 
language.  The  authority  whicli  this  court  is 
bound  under  the  Constitution  of  the  United 
States  to  exercise,  in  cases  of  this  kind,  is  one 
of  its  most  delicate  and  important  duties.  And 
if  individuals  choose  to  accept  a  charter  in 
which  the  words  used  are  susceptible  of  differ- 
ent meanings — or  might  have  been  considered 
by  the  representatives  of  the  State  as  words  of 
legislation  only,  and  subject  to  future  revision 
and  repeal,  and  not  as  words  of  contrtK;!, — the 
parties  who  accept  it  have  no  just  right  to  call 
upon  this  court  to  exercise  its  high  power  over 
a  state  upon  doubtful  or  ambiguous  words,  nor 
upon  any  supposed  equitable  construction,  or 
inferences  made  from  other  provisions  in  the 
Act  of  Incorporation.  If  there  are  equitable 
considerations  in  their  favor,  the  application 
should  be  made  to  the  State  and  not  to  this 
court.  If  they  come  here  to  claim  an  exemp- 
tion from  their  equal  share  of  the  public  bur- 
dens, or  any  peculiar  exemption  or  privilege 
they  must  show  their  title  to  it — and  that  title 
must  be  shown  by  plain  and  unequivocal  lan- 
guage. 

Applying  this  rule  of  construction  to  the 
laws  hereinbefore  referred  to,  it  is  evident  that 
the  first  ground  of  defense  cannot  be  main- 
tained. 

When  the  Act  of  1836  was  passed,  the  State 
had  an  undoubted  right,  if  it  deemed  proper, 
to  impose  the  tax  of  twenty  per  cent,  upou  ih? 
incorporated  companies  therein  mentioned,  and 
to  include  the  Life  Insurance  and  Trust  Com- 
pany amon^  them.  Indeed,  the  right  of  the 
State  in  this  respect  is  not  disputed,  and  the 
argument  on  behalf  of  the  plaintiff  in  error 
upon  this  point  necessarily  admits  it.  And  we 
see  nothing  in  the  proviso  which  can  fairly  be 
construed  as  a  contract  on  the  part  of  the 
State  that  it  would  not  afterwards  change  the 
policy  which  that  law  was  intended  to  carry 
into  operation;  nor  anything  like  a  pledge  that 
the  State  would  not  thereafter  impose  a  tax  of 
more  than  five  per  cent,  upon  the  dividends  of 
such  banks  as  complied  with  the  specified  /con- 
dition. The  law  is  not  a  proposition  addressed 
to  the  banks,  but  an  ordinary  act  of  lep^islation 
addressed  to  its  own  officer,  and  prescribing  his 
duty  in  levying  and  collecting  taxes  from  the 
corporations  it  mentions.  It  was  the  policy  of 
the  State,  at  that  time,  to  infuse  more  gold 
and  silver  in  the  circulating  currency,  and  to 
put  an  end  to  the  circulation  of  small  notes. 
The  Act  of  1836  was  manifestly  intended  to  ac- 
complish that  object.  And  the  tax  is  accord- 
ingly so  regulated  as  to  make  *it  the  in-  [*4  37 
terest  of  the  banks  to  abstain  from  issuing 
them.  But  the  insolvency  of  the  Bank  of  the 
United  States,  and  many  of  the  state  banks,  and 
the  general  stoppage  of  specie  payments,  which 
happened  soon  afterwards,  made  it  impossible 
to  carry  out  the  policy  which  the  State  deemed 
best  for  the  public  interests.  The  prohibition 
to  issue  small  notes  was  therefore  repealed  in 
1838,  and  the  privilege  of  issuing  them  again 
restored  to  the  banks.  Now,  without  resorting 
to  the  established  rule  of  construction,  above 
stated,  no  fair  interpretation  of  the  words  of 
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these  laws  can  make  them  other  than  ordinary 
acts  of  legislation,  which  the  State  might  mod- 
ify or  change  according  to  the  necessities  of 
the  public  service.  It  would  be  straining  the 
words  beyond  their  just  import  and  meaning 
to  construe  the  reduced  taxes  levied,  while  the 
banks  were  prohibited  from  issuing  small  notes, 
as  a  perpetual  contract  not  to  levy  more,  al- 
though the  privilege  for  which  the  reduction 
was  intended,  as  an  equitable  compensation, 
should  be  restored.  If  it  could  be  regarded  as 
a  contract,  it  evidently  meant  nothinff  more 
than  that  the  tax  should  not  be  raised  while  the 
banks  were  prohibited  from  issuing  small  notes. 

But  the  subject  matter  of  these  laws  shows 
that  no  contract  could  have  been  intended. 
Every  contract  of  this  kind  presupposes  that 
some  consideration  is  given,  or  supposed  to  be 
Riven,  by  the  corporation — that  the  community 
IS  to  receive  from  it  some  public  benefit,  which 
it  could  not  obtain  without  the  aid  of  the 
Company.  But  in  this  instance  the  consent  or 
co-operation  of  this  Company  was  not  necessary 
to  enable  the  State  to  carry  out  the  policy  in- 
dicated by  the  Act  of  183G.  It  had  indeed  at 
that  time  the  power  to  issue  notes  and  hilts 
for  circulation.  But  the  grant  of  this  right  to 
the  corporation,  in  general  terms,  was  not  a 
surrender  of  the  right  of  the  State  to  prescribe 
by  law,  the  lowest  denomination  lor  which 
notes  or  bills  should  be  allowed  to  circulate. 
No  such  surrender  is  expressed,  and  none  sucli, 
therefore,  can  be  implied  or  presumed.  For  it 
is  not  only  the  right,  but  the  duty  of  the  State 
to  secure  to  its  citizens,  as  far  as  it  is  able,  a 
safe  and  sound  currency,  and  to  prevent  the  cir- 
culation of  small  notes  when  they  become  de- 
preciated, and  are  a  public  evil.  And  the  com- 
munity have  as  deep  an  interest  in  unwrvinj* 
this  right  undiminished,  as  they  have  in  the 
taxing  power.  And  like  the  taxing  power,  it 
will  not  be  construed  to  be  relinquished,  unless 
the  intention  to  do  so  is  clearly  expressed.  The 
general  power  to  issue  notes  and  bills,  without 
any  express  grant  as  to  small  notes,  is  subordi- 
nate to  the  power  of  the  State  to  regulate  the 
amount  for  which  they  may  be  issued. 

Moreover,  the  power  of  the  Life  Insurance 
and  Trust  Company  lo  issue  notes  or  l>ills,  of 
488*1  anv  dpscription.  torminatod  by  the  'ex- 
press provision  in  its  charter  in  1843.  And  if 
the  acceptance  of  the  condition  contained  in  the 
proviso  in  the  Act  of  1836  made  that  law  a 
contract  on  the  part  of  the  State,  the  reduced 
tax  was  the  consideration  for  the  surrender  of 
the  privilege.  It  surrendered  the  privilege  un- 
til 1843.  it  had  nothing  to  surrender  after 
that  time.  And  of  course  there  was  nothing 
for  which  the  State  was  to  give  an  equivalent, 
or  for  which  the  Company  Imd  even  an  equita- 
ble claim  to  require  compensation.  It  would 
be  a  most  unreasonable  construction  of  such  an 
agreement  to  say,  that  in  consideration  that 
the  Company  would  abstain  from  embarrass- 
ing the  community  with  a  small  note  circula- 
tion for  seven  years,  the  State  contracted  not 
only  to  exempt  it  from  its  equal  share  of  taxa- 
tion during  the  time  it  abstained,  but  also  for 
twenty-seven  years  afterwards,  during  which 
period  the  Corporation  would  be  exercising 
every  privilege  originally  conferred  on  it  l^ 
its  charter,  and  giving  no  equivalent  for  the 
exemption.  Before  such  a  conclusion  can  be 
arrived  at,  the  rule  hereinbefore  stated  must 
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be  reversed,  and  every  intendment  made  te 
favor  of  the  exclusive  privileges  of  the  Corpora- 
tion, and  against  the  community;  and  that  in- 
tendinent,  Uk),  must  be  pushed  beyond  the  fair 
and  just  construction  of  the  language  used,  or 
the  subject  matter  and  object  of  the  agreement. 

In  every  view  of  the  subject,  therefore,  the 
defense  taken  under  the  Act  of  1836  cannot  be 
maintained. 

The  second  proposition  of  the  plaintiff  ia 
error  is  equally  untenable. 

The  contract  with  this  Company  in  relation 
to  taxation  is  contained  in  the  25th  section  of 
the  charter  hereinbefore  set  forth.  Its  envious 
meaning  is,  that  the  tax  upon  this  Company 
should  be  regulated  by  the  taxes  which  the 
policy  or  the  wants  of  the  State  might  induce 
it  to  impose  by  its  general  laws  upon  bankiiy 
institutions.  And  in  the  leffislation  of  Ohio^ 
the  words  ''banking  institutions"  or  "banks* 
appear  always  to  be  confined  to  corporations 
which  were  authorised  to  issue  bills  or  notes 
for  circulation  as  currency.  This  Company, 
therefore,  was  to  be  subject  to  the  taxes  tbim 
levied,  or  which  its  policy  or  necessitiei*  might 
afterwards  induce  it  to  levy,  on  banking  insti- 
tutions. The  tax  is  not  to  be  regulated  Inr  any 
special  contract  that  the  State  had  made,  or 
miffht  afterwards  make,  with  a  particular  bank 
or  banks.  Nor  is  there  any  pledge  on  the  pert 
of  the  State  that  it  will  not  afterwards  enter 
into  such  contracts,  and  reserve  in  them  a  high- 
er or  lower  rate  of  interest  than  that  prencribed 
by  its  general  laws.  There  Is  no  provision  in 
relation  to  such  contracts  contained  in  its  char- 
ter. Its  taxes  are  to  be  raised  or  lessened  as 
the  Legislature  may  from  time  to  time  pre- 
scribe in  cases  of  banks  where  no  special  eon- 
tract  intervenes  'to  forbid  it.  This,  in  [*4S9 
my  opinion,  is  the  true  interpretation  of  tlie 
words  used. 

At  the  time  the  charter  was  granted,  the  Ael 
of  March  12,  1831,  was  in  force,  which  imposed 
a  tax  of  five  per  cent,  on  the  dividends  of  banks, 
insurance  and  bridge  companies.  Of  course, 
the  plaintifTs  in  error  were  subject  to  that  tax. 
and  no  more,  while  the  law  of  1831  continued 
in  force;  and  it  was  not  affected  by  any  special 
contracts  which  the  State  had  previously  made. 
And  it  would  have  been  liable  to  the  tax  of 
twenty  per  cent,  imposeil  by  the  gon«T;il  Art  oi 
1836,  if  it  had  not  complied  with  the  condition 
in  the  proviso.  But  having  complied,  it  re- 
mained, like  other  banking  institutions  which 
had  no  special  contract,  subject  to  the  tax  of 
five  per  cent. 

Then  came  the  Act  of  1845,  which  incorpo- 
rated the  State  Bank,  and  authorized  individ- 
uals to  form  banking  companies  in  the  man- 
ner and  upon  the  terms  therein  specified.  The 
60th  section  provided  that  the  banking  eoa- 
panics  organized  under  it  should  ea^  pay, 
semi-annually,  six  per  cent,  on  its  profits, 
which  sum  should  be  in  lieu  of  all  taxes  to 
which  the  Company  or  stoekholders  woold 
otherwise  be  subject.  It  will  be  observed  that 
this  provision  does  not  extend  to  all  the  banks 
in  the  State,  but  is,  in  express  terms,  eon  lined 
to  those  which  should  be  organized  under  that 
Act  of  Assembly;  that  is  to  say,  to  snch  baidcs 
only  as  should  be  organized  in  the  manner  au- 
thorized by  that  law,  and  become  liable  to  all 
the  restrictions,  provisions,  and  dutiss  pre- 
scribed  in  it. 
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The  court  has  already  decided  at  the  present 
term  that  the  Stnte  has,  by  this  section  re- 
linqaished  the  right  to  impose  a  higher  tax 
than  the  one  therein  mentioned,  upon  any  bank 
organized  under  that  law.  But  that  decision 
does  not  affect  this  case.  For  this  Company 
was  not  organized  under  the  Act  of  1845,  and 
is  not,  therefore,  embraced  by  the  GOtli  section. 
It  remained  under  the  regulation  of  the  gen- 
eral law,  and  was  still  subject  to  a  tax  of  six 
per  cent,  on  its  dividends,  and  nothing  more. 
It  was  not  liable  to  the  increased  tax  of  five 
per  eent.  upon  profits  levied  upon  these  banks. 
For  that  tax  was  the  result  of  a  special  agree- 
ment, and  not  of  the  repeal  of  former  laws. 
And  so  it  appears  to  have  been  understood  and 
eonstrued  by  the  parties  interested.  The  plain- 
tiff in  error  contmued  to  pay  five  per  cent,  on 
its  diTidends;  while  the  banks  organized  the 
Aet  of  1845,  paid  the  increased  tax  of  six 
per  cent,  on  their  profits.  Neither  was  the 
duration  of  its  charter  shortened.  It  still  was 
to  continue  until  1870,  while  the  corporate  ex- 
istence of  these  banks  was  to  terminate  in  1866. 
Nor  was  it  subject  to  the  restrictions,  limita- 
tions or  duties  imposed  upon  them,  when  they 
differed  from  those  of  its  own  charter. 
440*]  *This  being  the  case,  there  is  no  rea- 
son why  the  tax  to  be  paid  by  the  plaintiff  in 
error  should  not  be  regulated  by  tne  general 
rule  prescribed  by  the  Act  of  1851.  It  was 
regulated  by  the  general  Act  of  1836,  until  this 
law  was  passed.  Its  tax  was  then  lower  than 
that  leyied  on  the  banking  companies  organ- 
ised under  the  Act  of  1845.  And,  as  the  spe- 
cial contract  on  which  these  banks  were  char- 
tered did  not  apply  to  this  Corporation  before 
the  Act  of  1851,  we  do  not  see  upon  what 
ground  it  can  be  applied  afterwards.  As  the 
tax  levicMi  on  the  Life  Insurance  and  Trust 
Company  was  regulated  by  the  general  rule  be- 
fore, it  would  seem  to  follow  that  it  should  con- 
tinue to  be  so  regulated,  as  there  is  nothing  in 
that  law  to  alter  its  original  charter.  The  in- 
creased amount  of  the  tax  can  make  no  differ- 
ence. 

It  is  said,  however,  that  when  the  Act  of 
1851  was  passed,  there  was  no  solvent  bank  in 
the  State  except  those  brought  into  existence 
by  the  Act  of  1845;  that  those  previously  es- 
tablished had  all  failed,  and  consequently  there 
was  no  banking  institution  upon  which  the 
increased  tax  could  operate.  Tliere  is  some 
difference,  as  to  this  fact,  between  the  counsel. 
But  I  do  not  deem  it  material  to  institute  a 
particular  inquiry  upon  the  subject.  The  pro- 
visions of  the  Act  of  1851  are  general,  and  ex- 
pressly apply  to  all  banks  then  in  existence,  if 
any,  or  which  have  since  been  established,  un- 
less they  were  exempted  from  its  operation  by 
contract  with  the  State.  And  it  is  by  this  gen- 
eral rule  or  policy  that  this  Company  is  bound 
by  its  charter  to  abide. 

Besides,  it  has  been  stated  in  the  argument. 
and  seems  to  have  been  admitted,  that  in  1845 
there  was  no  banking  institution  in  the  State 
upon  which  a  tax  was  levied.  They  had  all.  it 
is  said,  stopped  payment  and  made  no  divi- 
dends, and  consequently  no  tax  was  paid.  And 
this  fact  was  strongly  urged  in  the  case  of  The 
Piqua  Branch  of  the  State  Bank  of  Ohio  v.  Ja- 
cob Knoop,  Treasurer,  in  order  to  support  the 
construction  of  the  contract  which  has  been 
sanctioned  bj  the  court.  Yet  the  fact  that 
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there  was  no  bank  then  in  existence  paying  the 
tax,  did  not  withdraw  the  Life  Insurance  and 
Trust  Company  from  the  operation  of  the  gen- 
eral law,  nor  subject  it  to  the  increased  taxa- 
tion of  the  Act  of  1845. 

Again  it  is  said  that  forty  or  fifty  banks 
were  organized  under  the  Act  of  1845,  and  that 
that  Act  formed  the  general  banking  system  of 
the  State;  and  the  rule  of  taxation  then  pre- 
scribed ought  therefore  to  be  applied  to  thia 
corporation,  under  the  terms  of  ite  charter. 
But,  as  I  have  already  said,  the  charter  to  the 
Life  Insurance  and  Trust  Company  does  not 
prohibit  the  State  from  granting  charters, 
under  any  special  limitation  as  to  *texa-  [*441 
tion,  which  it  may  deem  advisable  and  fur  the 
public  interest.  And  if  it  may  grant  one,  it 
may  grant  as  many  as  it  may  suppose  the  pub- 
lic interest  requires,  upon  the  same  or  \\]Hiv  4lif- 
ferent  conditions  from  each  other.  The  Stete 
has  not  contracted  that  this  Company  shall  have 
the  benefit  of  all  or  any  of  such  agreemente,  or 
shall  pay  onlv  the  lowest  tex  levi^  on  a  bank, 
or  the  tex  levied  on  the  greater  number  of  them. 
It  has  agreed  that  it  shall  have  the  benefit  of  ite 
general  regulations  and  laws  in  this  respect,  but 
not  of  its  special  oontracte.  And  when  the 
owners  of  property,  vested  in  the  stocks  of  a. 
corporation,  come  here  te  claim  a  privilege  or 
franchise,  which  exempte  them  from  their 
equal  share  of  the  public  burdens  borne  by  the 
rest  of  the  community,  they  are  entitled  to  re- 
ceive what  is  expressly  or  plainly  granted  to- 
them,  and  nothing  more. 

Upon  the  whole,  I  am  of  opinion  that  the  Act 
of  1851  does  not  impair  the  oblip^ation  of  any 
contract  with  the  plaintiff  in  error,  and  the 
judgment  of  the  Supreme  Court  of  Ohio  ought 
therefore  to  be  affirmed. 

Mr.  Justice  Catron: 

I  stated  my  views  as  te  the  character  and  ef* 
feet  of  the  sixtieth  section  of  the  Act  of  1845, 
in  the  case  of  The  Pic^ua  Bank  v.  Knoop;-  there 
I  came  to  the  conclusion  that  no  restraint  was 
intended  to  be  imposed  on  a  future  Legislature 
to  impcse  different  and  additional  taxes  on  the 
banks  te  which  the  Act  applies,  if  that  was 
deemed  necessary  for  the  public  welfare. 

2d.  My  conclusion,  also,  was  in  the  above- 
case,  that  if  such  restraint  had  been  attempted, 
it  was  inoperative  for  want  of  authority  in  a 
Legislature  te  vest  in  a  corporation  by  contract, 
te  be  held  as  a  franchise  and  as  corporate  prop- 
erty, a  general  political  power  of  legislation,  so 
that  it  could  not  be  resumed  and  exercised  by 
each  future  Legislature.  That  a  different  doc- 
trine would  tend  te  sap  and  eventually  might 
destroy  the  stete  constitutions  and  govern- 
ments; as  every  ^ant  of  the  kind,  to  corpora- 
tions or  individuals,  would  expunge  so  much  of 
the  legislative  power  from  the  Stete  constitu- 
tion as  the  contract  embraced;  and  if  the  same 
process  was  applied  te  objecte  of  texation,  first 
one  and  then  another  might  be  exempted,  until 
all  were  covered,  and  subject  te  the  same  im- 
munity, when  the  government  must  cease  te  ex- 
ist for  want  of  revenue. 

3d.  That  the  constitution  of  Ohio,  of  1802, 
forbids  such  tying  up  of  the  hands  of  future 
Legislatures  acting  under  ite  authority,  it  being 
so  construed  by  her  own  courts,  whose  deci- 
sions we  were  bound  to  follow.  Nor  has  any 
law  or  decision  of  a  court  in  Ohio  construed  ite 
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late  constitution  of  1802  in  this  regard,  until 
the  decisions,  lately  made  on  the  tax  laws  here 
in  controversy,  settled  its  true  meaning. 
442*]  *The8e  principles  will  equally  apply 
in  this  case  as  they  did  in  that  of  The  Piqua 
Bank  v.  Elnoop;  even  admitting  that  the  six- 
tieth section  of  the  Act  of  1845  is  in  effect  and 
fact  a  general  provision  applicable  to  the  exist- 
ing banks  of  Ohio,  and  embraces  the  Insurance 
and  Trust  Company. 

It  is  proper  that  I  should  say.  my  object 
here  is  not  to  express  an  opinion  in  this  case 
further  than  to  guard  myself  against  being 
committed  in  any  degree  to  the  doctrine  that 
the  sovereign  political  power  is  the  subject 
matter  of  a  private  contract  that  cannot  be  im- 
paired or  altered  by  a  subsequent  Legislature; 
that  such  act  of  incorporation  is  superior  to 
subsequent  state  laws  affecting  the  corporators 
injuriously;  and  that  the  corporation  holds  its 
granted  franchises  under  the  Constitution  of 
the  United  States,  in  effect,  and  holds  and 
maintains  the  portion  of  sovereign  power  vest- 
ed in  it  by  force  of  the  authority  of  this  court ; 
thus  standing  off  from  and  above  the  local 
state  authorities,  political  and  judicial,  and 
setting  them  at  defiance,  as  has  been  most 
signally  done  in  one  instance,  brought  to  our 
consideration  from  Ohio  at  this  term,  in  the 
<:ase  of  Deshler  v.  Dodge.  There  the  tax  col- 
lector distrained  nearly  $40,000  worth  of  prop- 
erty from  four  of  these  banks  claiming  exemp- 
tion. On  the  same  day  an  assignment  was 
made  by  the  four  banks  of  the  property  in  the 
<;ollector'8  hands  to  Deshler,  a  citizen  of  New 
York.  He  sued  out  a  writ  of  replevin  in  the 
Circuit  Court  of  the  United  States,  founded 
<m  these  assignments.  The  marshal  of  that 
«ourt,  by  its  process,  retook  the  property  from 
the  tax  collector's  hands,  and  delivered  it  to  the 
non-resident  assignee,  as  the  legal  and  true 
owner,  who  now  holds  it. 

No  other  or  further  step  is  required  to  secure 
-our  protection  to  corporations  setting  np  claims 
to  exemption  from  state  laws.  I  have  become 
entirely  convinced  that  the  protection  of  State 
legislation  and  independence,  supposed  to  be 
found  in  a  liberal  construction  of  state  laws 
in  favor  of  tiie  public  and  against  monopolies, 
as  asserted  in  The  Charles  River  Bridge  case, 
is  illusory  and  nearly  useless,  as  almost  any 
beneficial  privilege,  property  or  exemption, 
claimed  by  corporations  or  individuals  in  virtue 
of  state  laws,  may  be  construed  into  a  contract, 
presenting  itself  as  unambiguous  and  manifest- 
ly plain  to  one  mind,  whereas  to  another  it 
may  seem  obscure,  and  not  amounting  to  a 
contract.  No  better  example  can  be  found 
than  is  here  furnished. 

When  I  take  into  consideration  this  fact, 
and,  in  connection  with  it,  the  unparalleled  in- 
crease of  corporations  throughout  the  Union 
within  the  last  few  years;  the  ease  with  which 
charters,  containing  exclusive  privileges  and 
exemptions  are  obtained;  the  vast  amount  of 
property,  power,  and  exclusive  benefits,  prej- 
udicial to  other  classes  of  society  that  are  vest- 
448*]  ed  in  and  held  •by  these  numerouH 
bodies  of  associated  wealth,  I  cannot  but  fe3l 
the  grave  importance  of  being  called  on  to 
sanction  the  conclusion  that  they  hold  their 
rights  of  franchise  and  property  under  the  Con- 
stitution of  the  United  States,  and  practically 
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under  this  court,  and  stand  above  the  Btmte 
government  creating  them. 

My  opinion  is,  that  the  judgment  of  the  State 
Court  should  be  affirmed  for  the  reasons  here 
suggested,  and  stated  by  me  at  large  in  the  ease 
of  The  Piqua  Bank  v.  Knoop. 

Mr.  Justice  Daniel: 

In  the  conclusion  adopted  by  the  opinion  of 
the  court,  that  the  judgment  of  the  Supreme 
Court  of  Ohio  should  be  affirmed,  I  entirely 
concur,  but  from  the  reasoning  by  which  the 
court  has  reached  its  conclusion  I  am  con- 
strained to  dissent.  I  never  can  believe  in  that, 
to  my  mind,  suicidal  doctrine,  which  confers 
upon  one  Legislature,  the  creatures  and  limited 
agents  of  the  sovereign  people,  the  power,  by  a 
breach  of  duty  and  by  transcending  the  com- 
mission with  which  tney  are  clothed,  to  bind 
forever  and  irrevocably  their  creator,  for  whose 
benefit  and  by  whose  authority  alone  they  art- 
delegated  to  act,  to  consequences  however  mis- 
chievous or  destructive.  The  argument  of  the 
court  in  this  case  leading,  in  my  apprehension, 
to  the  justification  of  abuses  lilce  those  just  re- 
ferred to,  I  must  repudiate  that  argument, 
whilst  I  concur  in  the  conclusion  that  the  de- 
cision of  the  Supreme  Court  of  the  State  «»f 
Ohio  should  be  affirmed,  both  for  the  rem^n^ 
assigned  in  support  of  their  judgment  by  that 
court,  and  for  the  further  reason  that  this  court 
cannot  rightfully  take  cognizance  of  the  parties 
to  this  controversy. 

Mr.  Justice  Campbell:. 

My  opinion  is,  that  the  Act  of  the  General 
Assembly  of  Ohio,  entitled  "An  Act  to  tax 
banks,  and  bank  and  other  stocks,  the  same  as 
other  property  is  now  taxable  by  the  laws  of 
this  State,  of  March,  1851,"  does  not  impair 
the  obligation  of  any  contract  contained  in  the 
Act  of  Incorporation  of  the  plaintiff,  or  in  any 
other  Act  of  the  General  Assembly  of  the  State 
with  which  the  plaintiff  is  concerned. 

I  concur  in  the  opinion  of  the  Chief  Jnstiet 
concerning  the  interpretation  of  the  statutes  of 
Ohio  involved  in  this  case,  and  the  doctrines  of 
interpretation  applicable  to  these  and  statutes 
of  a  similar  description,  and  in  the  condnsioos 
to  which  they  conduct. 

In  the  decision  of  the  cases  which  have  beea 
brought  to  this  court  from  the  Supreme  Conrt 
of  Ohio,  I  have  not  found  it  nec^sary  to  de- 
clare an  opinion  upon  the  power  of  the  General 
*  Assembly  to  moaify  or  to  appeal  an  [*444 
act  of  incorporation  like  the  one  held  by  these 
banking  institutions;  nor  of  the  limitations  np- 
on  the  General  Assembly  in  administering  the 
power  of  taxation — much  less  to  consider  the 
powers  of  the  people  of  Ohio,  to  reform  all  the 
proceedings  and  acts  of  their  government,  or 
whether  Uiose  powers  of  the  people  can  be  eon- 
trolled  in  their  exercise  by  any  juriadietioB  or 
authority  lodged  in  this  court. 

The  questions  pressing  upon  ns  involve  inter- 
ests of  such  a  magnitude  and  consequences  so 
important,  that  I  feel  constrained  to  stop  at  the 
precise  limit  at  which  I  find  myself  nnable  to 
decide  the  case  at  law  or  equity  before  me 
that  being  the  limit  of  my  constitutional  power 
and  duty. 

I  file  this  opinion  merely  to  say,  that  I  do 
not  concur  in  the  opinion  which  has  been  de- 
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liTered  on  the  points  wherein  any  of  these  ques- 
tions are  directly  or  indirectly  considered. 

Mr.  Justice  McLean: 

The  language  of  the  25th  section  of  the  char- 
ter of  the  Ohio  Life  Insurance  and  Trust  Com- 
pany, is,  '*No  higher  taxes  shall  be  levied  on 
the  capital  stock  or  dividends  of  the  Company 
than  are  or  may  be  levied  on  the  capital  stock 
or  dividends  of  incorporated  banking  institu- 
tions in  this  State." 

This  charter  was  passed  the  12th  of  February, 
1834.  It  was  accepted  by  the  Company,  a 
lai^  amount  of  stock  was  subscribed  and  paid, 
and  the  Bank  was  organized  and  went  into 
operation. 

The  2d  section  gave  power  to  the  Company, 
1.  To  make  insurances  on  lives.  2.  To  grant 
and  purchase  annuities.  3.  To  make  any  other 
contracts  involving  the  interest  or  use  of  money, 
and  the  duration  of  life.  4.  To  receive  money 
in  trust,  and  to  accumulate  the  same  at  such  a 
ratA  of  interest  as  may  be  obtained  or  agreed 
on,  or  to  allow  such  interest  thereon  as  may  be 
agreed  on.  5.  To  accept  and  execute  all  such 
trusts  of  every  description,  as  may  be  commit- 
ted to  them  by  any  person  or  persons  what- 
soerer,  or  may  be  transferred  to  them  by  order 
of  any  court  of  record  whatever.  6.  To  re- 
ceive and  hold  lands  under  grants,  with  gen- 
eral or  special  covenants,  so  far  as  tlie  same 
may  be  necessary  for  the  transaction  of  their 
business,  or  where  the  same  may  be  taken  in 
payment  of  their  debts,  or  purchased  upon 
sales  made  under  any  law  of  this  State,  so  far 
as  the  same  may  be  necessary  to  protect  the 
rights  of  the  said  Company,  and  the  same  a^^ain 
to  sell^  convey,  and  dispose  of.  7.  To  buy  and 
sell  drafts  and  bills  of  exchange. 

The  capital  stock  of  the  corporation  was 
fixed  at  12,000,000,  the  whole  of  which  was 
required  to  be  invested  in  bonds  or  notes 
drawing  interest,  not  exceeding  seven  ]>er 
445*]  •cent,  per  annum,  secured  by  unencum- 
bered real  estate  within  the  State  of  Ohio,  of 
at  least  double  the  value  in  each  case  of  the 
«um  so  secured. 

By  the  23d  section  it  is  declared,  that  "the 
Company  shall  have  power  until  the  year  1843, 
to  issue  bills  or  notes  to  an  amount  not  exceed- 
ing twice  the  amount  of  the  funds  deposited 
with  said  Company,  for  a  time  not  less  than  one 
year,  other  than  capital;  but  shall  not,  at  any 
time,  have  in  circulation  an  amount  greater 
than  one  half  the  capital  actually  paid  in  and 
invested  in  bonds  or  notes  secured  by  an  un- 
encumbered real  estate,  agreeably  to  the  7th 
section  of  this  Act,  nor  a  greater  amount  than 
twice  the  amount  of  deposits,  etc. 

The  section  under  which  the  claim  to  a 
limited  taxation  is  maintained,  is  only  made 
certain  by  reference  to  the  taxes  levied  on  the 
capital  stock  or  dividends  of  other  incorporated 
banking  institutions.  And  more  satisfactorily 
to  arrive  at  this  result,  it  may  be  proper  to  see 
wliat  construction  has  been  given  to  the  section 
by  the  officers  of  state,  whose  duty  it  was  to 
assess  the  tax  and  collect  it. 

The  Act  of  the  12th  of  March,  1831,  imposed 
a  tax*  on  bapks  of  five  per  cent,  upon  the 
amount  of  their  dividends.  This  tax  was  paid 
by  the  Trust  Company  until  the  Act  of  the  14th 
of  March,  1836,  called  the  Act  to  prohibit  tho 
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circulation  of  small  bills.  Under  this  Act  the 
auditor  was  authorized  to  draw  in  favor  of  the 
Treasurer  of  State  for  twenty  per  cent,  on  the 
dividends  of  the  banks,  provided,  if  they  should 
agree  in  the  form  required  to  relinquish  the 
right  under  their  charters  to  issue  five  dollar 
bills,  and  three  dollars,  the  auditor  should  draw 
only  for  five  per  cent. 

The  Trust  Company  acceded  to  the  proposal, 
and  filed  the  necessary  papers  relinquishing  the 
right  to  issue  the  small  bills  as  required.  But 
this  made  no  difference  in  the  amount  of  the 
tax  paid  by  the  Bank. 

The  tax  continued  the  same  rate  of  five  per 
cent,  on  the  dividends  of  banks  until  the  Act  of 
1845  was  passed,  containing  the  following  com- 
pact: ''Each  bankin|^  company,  organized  under 
this  Act,  or  accepting  thereof,  and  complying 
with  its  provisions,  shall  semi-annually,  on  the 
days  designated  on  the  fifty-ninth  section,  set 
off  to  the  State  six  per  cent,  on  the  profits,  de- 
ducting therefrom  the  expenses  and  ascertained 
losses  of  the  company  for  the  six  months  next 
preceding;  which  sum  or  amount,  so  set  off, 
shall  be  in  lieu  of  all  taxes  to  which  such  com- 
pany, or  the  stockholders  thereof,  on  account 
of  stock  owned  therein,  would  otherwise  be  sub- 
ject," etc. 

As  the  power  of  State  to  exempt  property 
from  taxation,  under  a  compact  which  binds  it, 
has  been  discussed  somewhat  *at  large  [*446 
in  the  case  of  The  Piqua  Branch  Bank  v.  Knoop, 
at  this  term,  nothing  farther  need  now  be  said 
on  the  subjects  there  examined;  but  the  point, 
whether  there  is  a  contract  which  should  ex- 
empt the  Trust  Company  Bank  from  general 
taxation,  must  be  considered.  There  are  two 
grounds  under  which  this  Bank  claims  an  ex* 
emption. 

1.  Under  its  original  charter. 

2.  Under  the  Small  Note  Act  of  1836.  The 
second  I  shall  not  consider. 

The  twentv-fifth  section  in  the  charter  guar- 
antees that  ''no  higher  taxes  shall  be  levied  on 
the  Trust  Company  than  on  the  capital  or  div- 
idends of  incorporated  banking  institutions  in 
the  State."  Now,  to  make  this  provision  spe- 
cific as  to  the  amount  of  the  tax,  the  other 
banking  institutions  of  the  State  to  which  the 
section  refers,  must  be  ascertained. 

Some  doubt  may  arise,  whether  the  institu- 
tions referred  to  were  such  as  were  existing  at 
the  time  the  charter  was  granted,  or  to  banks 
subsecjuently  taxed.  As  the  words  in  the  sec- 
tion, in  relation  to  taxation  of  the  bank,  are, 
"than  are  or  may  be  levied,"  it  would  seem  to 
embrace  the  future  law  of  taxation,  as  well  as 
the  one  in  force  at  the  date  of  the  charter. 
Taking  this  as  the  true  construction,  the  tax  of 
five  per  cent,  on  the  dividends  was  properly 
assessed  under  the  Act  of  1831  and  1836. 

At  the  time  the  diarter  of  this  Company 
went  into  operation,  some  of  the  banks  were 
taxed  four  per  cent,  on  their  dividends;  but  as 
the  greater  number  were  taxed  five  per  cent, 
on  their  dividends,  the  Auditor  of  State  drew 
for  five.  This  seemed  to  be  a  reasonable  con- 
struction of  the  twenty-fifth  section,  as  it  re- 
fers to  a  general  rule  of  taxation,  and  not  to  a 
particular  one.  The  tax  shall  not  be  higher 
than  that  on  the  incorporated  banks  of  the 
State. 

After  the  Act  of  1845,  the  Trust  Company 
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was  cbarseable  with  six  per  cent,  on  the  div- 
idends, deducting  expenses  and  ascertained 
losses,  on  the  ground  that  a  very  large  propor- 
tion of  the  banks  of  the  State  were  so  taxed; 
and  that  would  seem  to  come  within  the  inten- 
tion of  the  Trust  Company  charter.  Without 
doing  violence  to  the  languapfe  of  the  twenty- 
fifth  section,  it  cannot  be  said  to  embrace  the 
highest  rate  of  taxation  nor  the  lowest;  that 
rate  which  would  include  the  greater  number  of 
banks,  would  seem  to  be  just.  And  that  was 
the  construction  given  by  the  auditor  before 
the  Tax  Law  of  1861. 

The  Act  of  the  12th  of  March,  1851,  imposed 
a  much  higher  tax  on  banks,  by  assessing  it  on 
all  the  property  of  the  banks,  instead  of  the 
six  ner  cent,  on  the  dividends.  This  embraced 
the  banks  chartered  under  the  Act  of  1845,  as 
well  as  all  others.  And  if  this  law  had  been 
held  to  be  constitutional,  it  would,  undoubted- 
ly, apply  to  the  Trust  Company. 
447^]  *0n  the  21st  of  March,  1861,  the 
same  day  the  above  tax  law  was  passed,  an  ^ct 
to  authorize  free  banking  was  enacted,  which 
continued  in  force  until  it  was  repealed  by  the 
adoption  of  the  constitution.  Under  this  law 
it  is  ascertained,  from  the  report  of  the  auditor, 
that  thirteen  banks,  or  about  that  number,  were 
organized.  There  were  about  fifty  banks  organ- 
ist under  the  Act  of  1845.  Four  of  the  old 
banks  were  not  included  in  this  organization. 
Now,  all  the  banks  organised  under  the  Act  of 
1845,  as  we  have  held  in  The  Piqua  Branch 
Bank  case,  were  not  subject  to  a  higher  tax 
than  six  per  cent,  on  their  dividends. 

At  the  time  the  Tax  Law  of  1851  was  made 
to  operate  on  the  Trust  Company,  there  does 
not  appear  to  have  been  a  bank  in  the  State  on 
which  such  tax  could  be  assessed.  There  wer«, 
it  is  believed  from  the  report  of  the  Auditor  of 
State,  thirteen  banks  organized  under  the  Bank 
Act  of  1851,  passed  on  the  same  day  as  the  Tax 
Act;  but  not  one  of  those  banks  was  in  opera- 
tion until  some  time  after  the  tax  took  effect  on 
the  Trust  Company.  This  Bank  Act  was  re- 
pealed by  the  new  constitution  so  as  to  arrest 
the  further  organization  of  banks  under  it. 
Now,  from  these  facts  the  question  arises, 
whether  the  twenty-fifth  section  shall  be  held 
to  apply  to  the  fifty  banks  in  operation  under 
the  Act  of  1845,  or  to  the  thirteen  banks  which 
were  afterwards  organized  under  the  Act  of 
1851.  It  is  true  that  the  Act  of  1851,  imposing 
the  tax,  was  intended  to  effect  all  the  banks, 
and  especially  the  Trust  Company,  but  that  Act 
being  held  to  be  unconstitutional,  cannot  be 
considered  as  governing  tne  twenty-fifth  section 
of  the  Trust  Company  charter.  The  provision 
in  that  section,  that  '^'no  higher  duties  shall  be 
levied  on  the  capital  stock  or  dividends  of  the 
Company  than  are  or  may  be  levied  on  the 
capital  stock  or  dividends  of  incorporated 
banking  institutions  in  the  State,"  must  refer 
to  a  legal  taxation;  and  if  this  be  the  correct 
interpretation,  then,  at  the  time  this  tax  law 
was  passed,  there  was  not  a  bank  in  the  State 
on  which  the  tax  could  take  effect.  The  twenty 
fifth  section  referred  to  incorporated  institu- 
tions and  not  to  contemplated  incorporated 
bunks.  Such  a  construction  must  be  ^ven  to 
the  section,  if  it  have  an^  effect.  This  refer- 
ence, embracing  th6  taxation  under  the  Act  of 
1845.  gives  to  the  Trust  Company  charter  the 
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same  effect  as  if  the  sixtieth  section  of  the  Act 
of  1845  had  been  embodied  in  it.  By  referraee 
it  constitutes  a  part  of  the  Trust  Ccmipaiij 
charter,  and  it  would  seem  to  me  that  nothing 
short  of  this  gives  to  the  twenty-fifth  aectioa 
the  effect  it  was  intended  to  have. 

That  section  has  been  relied  on  by  the  Bank 
as  a  pledge  or  compact,  not  complete  withia 
itself  as  to  the  amount  of  the  tax;  but  by  refer- 
ence to  existing  incorporated  banks,  embracing 
*the  tax  imposed  upon  them  as  the  tax  [*44S 
intended  to  be  applied  to  the  Trust  Company. 

In  this  view  this  section  is  made  certain,  and 
contains  all  the  requisites  of  a  contract.  The 
same  certainly  would  make  a  good  grant  for 
land.  And  this  is  sufficient.  The  restriction 
of  the  power  of  the  Legislature  of  Maryland,  in 
regard  to  taxing^  the  banks  of  that  State,  was 
made  out  by  construction  as  clearly  and  as  aat- 
isfactorily  as  if  it  had  been  expressed  in  word*. 

Would  anyone  contend  that  the  Legislature 
of  Ohio  could  tax  the  Trust  Company  under  ita 
charter,  without  any  reference  to  existing  in- 
corporated banks?  This  was  done  by  the  Tax 
Law  of  1851.  But  the  Legislature  may  haTe 
supposed  that  law  would  operate  upon  all 
banks  in  the  State.  As  that  law  cannot  so  op- 
erate, this  tax  on  the  Trust  Company  ihem 
should  be  considered  as  taxing  the  Iruat  Cooi- 
pany  without  reference  to  any  existing  banks, 
but  to  those  which  might  or  might  not  bf  or- 
ganized under  the  Act  of  1851.  This,  it 
to  me,  is  in  violation  of  all  sound  mlet  of 
struing  the  twenty-fifth  section. 

The  Supreme  Court  of  the  State  eonaidered 
this  charter  of  the  Trust  Company  as  resting 
on  the  same  footing  as  the  other  banks.  In  the 
discussion  of  the  subject  the  sixtieth  eeetion  of 
the  Act  of  1845  was  examined.  They  rightly 
considered  that  section  as  applying,  by  refer- 
ence, to  that  Company;  and  in  this  respect,  I 
entirely  agree  with  them.  I  think  the  Trust 
Company  stands  upon  the  same  basis,  and 
should  have  the  same  judgment  apnlied  to  it, 
as  was  applied  to  the  banks  under  the  Act  of 
1846. 

In  the  argument  of  the  oounsel  against  the 
Trust  Company  BanK,  it  was  insist'Hi  that  t^ 
rule  which  is  to  determine  the  amount  of  taxa- 
tion, is  found  in  the  banking  compan*^^  Timi«-r 
the  Act  of  1851,  and  not  under  the  Act  of  1S4ft 
And  this  is  founded  chiefly  on  the  fact  that  tk^ 
Act  of  1851  was  a  general  law,  and  impoeed  a 
tax  upon  all  the  banks  of  Ohio.  Thin  Ar;riini^nt 
would  be  unanswerable,  if  the  existing  banks 
were  subject  to  the  Tax  Law  of  1851.  Bnl, 
under  our  decision,  that  law  has  no  operatioa 
on  the  existing  banks;  and  this  fact  wan 
not  considered  fay  the  counsel.  The  decisioa  in 
The  Piqua  Bank  case  has  taken  this  gronnd 
from  the  counsel.  For  they  did  not,  in  any 
part  of  their  argument,  contend  that  the  tax 
could  apply  to  the  Trust  Company  aa  *ineor 
porated  banks,"  when  no  such  banks  were  in 
corporated.  This  would  seem  to  be  in  violatkM. 
not  only  of  the  words  of  the  25th  section,  bot 
of  the  clear  import  of  that  section. 

Neither  the  Supreme  Court  of  the  State  »or 
the  counsel  relied  upon  such  *  an  argument. 
The  court  of  the  State  and  the  eounael  in  Tba 
Trust  Company  case,  discussed  the  60ik  aeetfoa 
*of  the  Act  of  1845,  as  by  referenee,   [«44» 

Howard  !•• 
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eonstitnting  a  part  of  its  charter.  And  this  it 
the  true  (question  in  the  case. 

The  privilege  of  issuing  bills  of  circulation, 
which  terminated  in  1843,  can  have  no  effect 
upon  the  question  of  taxation.  That  company 
still  exercised,  under  its  charter,  it  baiiKin^ 
powers  as  a  bank  of  deposit,  and  did  a  much 
larger  business  than  any  bank  of  the  State, 
After  1843,  as  before  that  period,  its  dividends 
were  taxed  as  the  other  banks.  It  was  in  fact  a 
bank,  and  discounted,  and  was  the  principal 
bank  in  the  State.  These  facts  appear  from  the 
taxes  paid  to  the  auditor,  which  constitute  a 
part  of  the  record. 

In  the  argument  it  is  assumed  that  this  Bank 
is  taxed  at  the  rate  only  at  which  individuals 
are  taxed,  ^rom  the  facts  before  us,  I  think 
there  is  a  mistake  in  this  statement. 

The  capital  of  this  Bank  is  stated  in  the 
charter  to  be  $2,000,000.  From  the  record  it 
appears  that  eight  per  cent,  is  the  average  divi- 
dend declared.  This  would  give  $160,000,  as 
dividend,  per  annum.  From  the  report  of  the 
Auditor  of  Ohio  I  observe  the  taxes  charged 
against  the  Trust  Company,  including  the  penal- 
ties incurred  for  that  year,  amounts  to  the 
sum  of  $108,477.85.  This  sum,  deducted  from 
the  dividends  for  the  year,  will  leave  only  the 
sum  of  $51,523  to  be  distributed  among  the 
stockholders.  This  would  give  to  them  little 
more  than  two  and  a  half  per  cent,  on  their 
capital.  But  if  the  Bank  had  paid  the  tax, 
without  incurring  any  penalty,  it  would  have 
amounted  to  a  sum  not  much  below  $70,000. 
This  would  take  nearly  one  half  of  the  profits 
of  the  year.  This  result  must  convince  any- 
one that  there  must  be  some  error  in  the  state- 
ment, that  this,  bank  is  taxed  no  niorp  than 
property  is  taxed  in  the  hands  of  individuals. 
No  free  people  would  pay  nearly  one  half  the 
profit  of  a  large  concern,  in  taxes.  But  I  think 
this  result  may  be  accoimted  for. 

The  capital  of  this  Bank  is  loaned  at  seven 
per  cent.,  and  distributed  among  the  counties 
of  the  State.  Funds  are  received  on  deposits 
for  which  four  per  cent,  per  annum,  or  a  higher 
rate  of  interest  is  paid.  The  Bank  having  the 
general  confidence  of  business  men,  its  deposits 
are  large,  the  notes  payable  to  the  Bank,  bills 
of  exchange,  etc.,  are  all  assessed  at  their  face, 
as  capital,  and  also,  it  is  supposed,  all  moneys 
on  deposit.  From  these  no  deduction  is  made 
on  account  of  debts  due  to  depositors  or  to 
other  persons,  as  the  law  requires,  in  assessing 
the  persona]  property  of  an  individual.  No 
trust  company,  organized  as  this  Company  is 
organized,  can  do  business  under  such  a  pres- 
sure of  taxation. 

This  Bank  was  organized  when  the  currency 
450*]  of  Ohio  was  Meranged,  and  embarrass- 
ments were  general  throughout  the  country. 
The  general  Bankrupt  Act  followed,  after  the 
lapse  of  some  years.  The  agency  of  the  Trust 
Company  Bank,  in  distributing  its  capital  in 
every  county  in  the  State,  as  required  by  its 
charter,  conduced  to  correct  the  evils  of  a  viti- 
ated currency  in  the  State;  and  in  that  respect, 
has  continued  to  exercise  a  salntnry  influence 
over  its  circulation.  These  considerations,  I  am 
aware,  have  nothing  to  do  with  the  constitu- 
tional question  in  the  case,  and  1  only  advert 
to  them  in  answer  to  the  argument  that  this 
Bank  has  no  ground  of  complaint,  as  it  is  taxed 
14  lued. 


on  its  property  as  if  the  property  were  in  the 
hands  of  an  individual. 


Mr.  Justice  Wayne  dissented  from  the  judg- 
ment of  the  court: 


Mr.  Justice  Curtis: 

I  dissent  from  the  judgment  of  the  majority 
of  the  court  in  this  case.  I  consider  the  twenty- 
fifth  section  of  the  charter  of  the  Company  to 
be  a  contract  by  the  State  with  the  Corporation, 
that  the  rate  of  taxation  of  this  Company  shall 
not  at  any  time  be  higher  than  the  rate  of  tax- 
ation actually  and  legitimately  imposed  on 
banking  institutions;  that  this  contract  is  not 
complied  with  by  passing  an  act  to  tax  banks, 
which  could  not,  and  did  not  operate,  in  point 
of  fact,  to  tax  the  banking  institutions  of  the 
State;  that  what  was  bargained  for  and  grant- 
ed was  not  conformity  to  an  inoperative  general 
law,  but  conformity  to  the  actual  and  legal  rate 
of  taxation  of  banks  for  the  time  being;  and 
consequently,  as  when  the  tax  in  question  was 
levied,  the  banking  institutions  existing  in  the 
State  were  not  subject  to  the  law  under  which 
the  Life  and  Trust  Company  was  taxed,  and 
were  not  liable  to  pay  the  rate  of  taxation  im- 
posed on  that  Company,  the  obligation  of  the 
contract  of  the  State  to  impose  on  the  Life  and 
Trust  Company  no  higher  taxes  than  are  or 
may  be  imposed  on  banking  institutions,  has 
been  impaired;  because  when  this  tax  was  im- 
posed it  was  a  higher  tax  than  was  or  could  be 
legitimately  imposed  on  the  then  existing  bank- 
ing institutions  of  the  State.  I  do  not  go  into 
an  extended  examination  of  this  subj^,  be- 
cause it  involves  only  a  construction  of  this 
particular  contract,  and  though  important  to 
the  parties,  is  not  of  general  interest.  Upon 
the  other  questions  involved  in  the  case,  name- 
ly: as  to  the  power  of  the  Legislature  of  Ohio 
to  make  a  contract  fixing  the  rate  of  taxation 
of  certain  pro^rty  for  a  term  of  years — as  to 
the  duty  of  this  court  to  expound  the  contract 
whose  obligation  is  alleged  to  be  impaired — 
and  the  propriety  of  accepting  the  construction 
of  the  ^constitution  of  the  SUte  which  [*451 
had  been  practiced  on  by  all  the  branches  of 
its  government,  and  acquiesced  in  by  the  peo- 
ple for  many  years,  when  the  contract  in  ques- 
tion was  made,  I  fully  concur  in  the  views  of 
the  Chief  Justice,  as  expressed  in  his  opinion. 


Mr.  Justice  Nelson  concurs  with  Mr.  Justice 
Curtis. 

Order. 


This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  District  Court  of 
the  State  of  Ohio  for  Hamilton  Coimty,  and 
was  ar|^ed  by  counsel ;  on  consideration  where- 
of, it  IS  now  here  ordered,  adjudged  and  de- 
creed by  this  court,  that  the  judgment  and  de- 
cree of  the  Supreme  Court  of  Ohio,  in  this 
cause,  as  remitted  to  the  District  Court  of  the 
State  of  Ohio  for  Hamilton  County,  and  con- 
tained in  the  transcript  of  the  record  filed  in 
this  cause  be,  and  the  same  is  herel^  affirmed, 
with  costs,  and  interest  at  the  same  rate  per 
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annum  that  similar  judgments  or  decrees  bear 
in  the  courts  of  the  State  of  Ohio. 


LOUIS  D.  GA^LA-CHE,  Samuel  and  Leonore 
Gamache,  by  Guardian;  Wilson  Primm,  Louis 
Primm,  John  Cavenden,  and  Abbj  P.  True, 
Plaintiffs  in  Error, 


V. 


FRANCOIS  X.  PIQUIGNOT,  and  the  Inhabi- 
tants  of  the  Town  of  Carondelet. 


Acts  confirming  claims  to  town  and  village  lots 

— Evidence. 


In  1812  CoDffress  passed  an  Act  (2  Stat,  at  L. 
748)  entitled  **An  Act  making  further  provision  for 
settling  claims  to  land  in  the  Territory  of  Mis- 
souri.** It  confirmed  the  titles  to  town  or  village 
lots,  out  lots,  etc.,  in  several  towns  and  villages, 
and  amongst  them  the  Town  of  Carondelet,  where 
they  had  oeen  Inhabited,  cultivated  or  possessed, 
prior  to  the  20th  day  of  December,  1803. 

In  1824  Congress  passed  another  Act  (4  Stat, 
at  L.,  65),  supplementary  to  the  above,  the  first 
section  or  which  made  it  the  duty  of  the  individ- 
ual owners  or  claimants,  whose  lots  were  con- 
firmed by  the  Act  of  1812,  to  proceed  within  18 
months  to  designate  their  lots  by  proving  culti- 
vation, boundaries,  etc.,  before  the  recorder  of 
land  titles.  The  third  section  made  it  the  duty 
of  this  officer  to  issue  a  certificate  of  confirmation 
for  each  claim  confirmed,  and  furnish  the  survey* 
or-gencral  with  a  list  of  the  lots  so  confirmed. 

This  list  was  furnished  in  1827. 
4S2*]     *  Afterwards,    in    1889,    another    recorder 

Sve  a  certificate  of  confirmation ;  an  extract  from 
e  registry  showing  that  this  second  recorder 
entered  the  certificate  in  1889;  and  an  extract 
from  the  additional  list  of  claims,  which  addition 
was  that  of  a  single  claim,  being  the  same  as  above. 
These  three  papers  were  not  admissible  as  evt- 
dence  in  an  ejectment  brought  by  the  owners  of 
this  claim.  The  time  had  elapsed  within  which 
the  recorder  could  confirm  a  claim. 


THIS  case  was  brought  up  from  the  Supreme 
Court  of  Missouri  by  a  writ  of  error  is- 
sued under  the  25th  section  of  the  Judiciary 
Act. 

It  was  an  action  in  the  nature  of  an  eject- 
ment brought  bv  the  plaintiffs  in  error,  for  the 
recovery  of  a  tract  of  land  described  in  the 
declaration  as  survey  No.  120  of  the  out  lots 
and  common  field  lots  of  the  Village  of  Car- 
ondelet. 

The  substance  of  the  two  Acts  of  Congress 
of  1812  and  1824  is  given  in  the  caption  of 
this  report,  and  need   not  be  repeated. 

Upon  the  trial,  the  plaintiff  offered  the  three 
following  pieces  of  evidence,  all  of  which  were 
rejected  by  the  court.  There  was  much  other 
evidence  offered  both  by  the  plaintiffs  and  de- 
fendants; but  as  the  opinion  of  this  court 
turned  chiefly  upon  the  propriety  of  this  re- 
jection, the  other  pieces  of  evidence,  and  in- 
structions of  the  court  founded  thereon,  will 


NoTB. — Missouri  private  land  claims.     See  note 
to  I>es  Bols  V.  Bramell,  11  L.  ed.  U.  S.  1051. 
1012 


be  omitted.    It  will  be  perceived  that  each 

of  the  three  purports  to  derive  its  efficacy  from 

the  certificate  of  Mr.  Conway,  in  1839. 

The  plaintiffs  then  offered  in  evidence   tlie 
following  certificate  of  confirmation  of  the  Re- 
corder of  Land  Titles  of  Missouri,  as  follows,  to 
wit:    (Indorsed  on  the  outside  ''Jno.  Bte.  Gkk- 
mache,  Sr.,  6  by  40  arpents,  field  of  Caronde- 
let.    Fees  $1,  paid.")    John  Baptiste  De  Gkk- 
mache,  Sr.,  or  his  legal  representatives,  claimm 
an  out  lot,  adjoining  the  Village  of  Caronddet, 
containing  six  arpents  in  front  by  forty    in 
depth,    bounded,    northerly,    b^    the    oommoa 
fields;    eastwardly   by    the   Mississippi    River 
(leaving  a   tow  between   it  and   the   river)  ; 
south,  b^  an  out  lot  claimed  by  the  legal  rep- 
resentatives  of   Gabriel    Constant    (laimond), 
Sr.  an[d]  west  by  the  land  formerly  the  prop- 
erty of  Antoine   Riehl. 

John  Baptiste  Maurice  Chatillon,  beinff  duly 
sworn,  says  he  knows  the  land  claimed,  aad 
that  he  is  about  sixty-six  years  of  age,  and  ihmt 
he  was  bom  in  Kaskaskia,  and  A.  D.  seven- 
teen hundred  and  eighty-eight  he  removed 
from  Ste.  Genevieve  to  Carondelet,  where  he 
has  resided  ever  since;  that  A.  D.  seventeen 
hundred  and  ninety-seven  or  ninety-ei^t  he 
was  employed  bv  John  Baptiste  Gamache,  Sr^ 
to  fence  in  a  field  which  said  Gamache  had 
been  clearing,  and  working  for  about  two  yeara 
within  this  field  lot;  and  he,  this  reapondent, 
savs,  he  did  fence  in  about  three  arpents  of 
this  land,  and  did  build  a  cabin  on  the  same  at 
this  time;  and  this  deponent  further  savs  that 
Gamache  did  cultivate  this  same  field  for  five 
or  six  years  until  his  death;  *and  this  [*4ftS 
deponent  further  says  he  always  understood 
this  land  was  owned  by  said  John  Baptiste  Ga- 
mache. 

his 
John  Baptiste  Maurice  X  Chatillon. 

mark. 

Sworn  to  before  me,  July  6th,  1825. 

Theodore  Hunt* 
Recorder  L.  T. 
Translated  to  witness. 

J.  V.  Gamier. 

Recorder's  Office,  ) 

St.  Louis,  Missouri,  22d  January,  1899.  J 
I  certify  the  foregoing  within  to  be  tnuj 
copied  from  book  No.  2,  page  46,  of  the  min- 
utes of  the  proceedings  of  tM  reeorder  of  land 
titles  in  the  State  of  Missouri,  under  the  Act 
of  Congress  of  the  26th  of  May,  1824,  entitled 
"An  Act  supplementary  of  an  Act  passed  on 
the  13th  day  of  June,  1812,"  entitled  ''An  Act 
making  further  provisions  for  settling  tlie 
claims  to  land  in  the  Territory  of  Missouri*** 
all  of  record  in  this  office,  and  confirmed  by  tlie 
Aet  of  13th  June,  1812,  above  cited. 

F.  R.  Conway, 
U.  8.  Recorder  of  Land  Titles  in  the 

SUte  of  HissoorL 

To  Daniel  Dunklin,  Esq., 

U.  S.  Surveyor  of  Public  Lands, 

St.  Louis,  Ma 

Together  with  a  certified  extract  frtMn  tbe 
registry  of  certificates  from  the  office  of  tlw  i^ 
corder  of  land  titles  as  follows,  to  wH: 

Howard  It. 


Gau ACHE  ET  At,  V.  PiqmoNOT  et  al 


R^atiy  of  Certificates  o(  conflrmation  on 
town  lota,  out  lots,  and  common  field  Iota, 
issued  by  the  Recorder  of  Land  Titles. 


1 

i 

i 

|l 

1 

¥ 
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1 

£ 
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454*]       'The  above  claim   entered  bj  me  in 
the   book,   12th  March,   1839,  baving  this  da; 
furnished  the  Surveyor -General  with  a  descrip- 
tion thereof.  F.  R.  Conway,  Recorder. 
Recorder's    Office,     ( 


try  oa  file  in  this  office. 

Adolph  Renard. 
U.  S.  Recorder  of  Land  Tit)ea  in  the  Stat«  of 
Missouri. 

And  also  a  certified  extract  from  the  list  of 
claims  proved  before  the  recorder  of  land  titles, 
under  the  Act  of  26tb  May,  1824,  (in  which  is 
contained  the  Uamache  claim  to  which  par- 
ticular reference  was  made  at  this  stage  of  the 
cftse),  transmitted  by  the  recorder  of  land  titles, 
to  the  Surveyor- General  of  the  United  States 
in  Illinois  and  Missouri,  certified  from  the 
ofBce  of  the  Surveyor-General  as  follows,  to 
wit: 

(This  was  a  list  of  cases  transmitted  by 
Ut.  Hunt  to  the  Surveyor-OeDeral,  as  a  supple- 
mental report.  The  eases  bear  various  dates, 
the  last  being  12th  April,  1830.  They  were  le 
in  number.  Then  came  the  following,  trans- 
mitted by  Hr-  Conway,  accompanied  by  a  cer- 
tificate  1^  him,  dated  12th  March,  1839,  aUting  i 
14  1<.«d. 
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that   it  had  been  omitted  to  be  furnished  by 
his  predecessor,  Mr.  Hunt.) 

No.  17— Not  in  list. 

John  Baptiate  de  Gamache,  Sr.,  or  his  legal 
representatives,  claim  an  out  lot  adjoining  the 
Village  of  Carondelet,  containing  six  arpents  in 
front  by  forty  in  depth,  bounded  northerly  by 
the  common;  eaatwardly  by  the  Mississippi 
(leaving  a  tow  between  it  and  the  river)  ;  south 
b^  an  out  lot  claimed  by  the  legal  representa- 
tives of  Gabriel  Conatant  (Lalamand),  Sr.,  and 
west  by  the  land  formerly  the  property  of  An- 
toine  Rheil. 

John  Baptiste  Maurice  Chatillon,  being  duly 
Bwom,  saya  he  knows  the  land  claimed,  and 
that  he  ia  about  aixty-six  years  of  age,  and  that 
he  was  bom  in  Kasiiaskia,  and  A,  D.  178fl,  he 
moved  from  St  Genevieve  to  Carondelet,  where 
be  has  reaided  ever  since;  that  A.  D.  seventeen 
hundred  ninety-aeven  or  ninety  (8)  eight  he 
was  employed  by  John  Baptiste  Gamache,  Sr., 
to  fence  in  a  field — -which  said  Gamache  had 
been  clearing  and  working  in  for  about  two 
years  within  this  field  lot — and  he,  this  depo- 
nent, says  he  did  fence  about  Uiree  arpents  of 
this  land,  and  build  s       " 


is  years,  until  his  death.  And  this  depo- 
nent 'further  says,  he  always  understood  [*4S5 
this  land  was  owned  by  said  John  Baptiste 
Gamache.  (Signed) 

John  Baptiste  Maurice  X  Chattilkn. 

Sworn  to  before  me,  July  Sth,  1826. 


Theodore  Hunt,  Retfr  L.  T. 

Translated  to  witness  by  J.  V,  Garnier. 

The  plaintiff  also  offered  in  evidence  a  certi- 
fied extract  from  Hunt's  minutes,  containing 
the  entry  of  Gamache's  claim,  with  a  descrip- 
tion of  the  lot;  and  also  the  evidence  therein 
recorded,  but  the  court  refused  to  receive  it; 
and  also  testimony  to  prove  the  inhabitation 
and  cultivation  ot  the  lot  prior  to  December, 
1803,  and  until  his  death  in  18U5.  There  was 
also  much  other  evidence  which  need  not  be 
stated  iu  this  report. 

The  defendants  offered  evidence 

1.  To  show  a  title  under  the  Act  of  Congress, 
of  1812,  as  commons  of  Carondelet. 

2.  An  adverse  possession  for  twenfy, years. 
8.  Rebutting  evidence. 

After  the  evidence  was  closed  various  in- 
structions were  asked  for,  both  by  the  counsel 
for  plaintiff  and  defendant,  some  of  each  of 
whlcn  were  given  and  some  refused  by  the 
court,  as  the  verdict  waa  for  the  defendants, 
and  the  case  was  brought  up  by  the  plaintiffs, 
only  those  instructions  and  refusals  to  which 
they  excepted,  will  be  here  stated. 

Inatructions  for  plaintiffa  refused.     3.     The 

jury   are   instructed   that,   as   against   such   a 

'm   and   cultivation,  or   possession,  as   that 

itioned  in  said  second  instructions,  no  ad- 

te  user  as  commons  as  a  ground  of  title, 

under  the  Act  of  Congress  of  13th  June,  1S12, 

prevail,  unless  such  user  existed  in  fact  by 

actual   occupation  and  use  as  coinmons  of 

same  ground,  visible  and  continued,  nofon- 

,  hostile,  and  exclusive,  [and  then]  only  to 

the  extent  that  auch  actual  occupation  and  use 
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MM  commons  existed  in  fact,  and  to  the  exclusion 
of  such  claim  and  cultivation,  or  possession,  by 
Gamache,  of  the  same  land,  as  an  out  lot,  or 
cultivated  field  lot,  of  the  village,  prior  to  the 
20th  da^  of  D^ember,  1803;  provided  the  jury 
also  believe,  from  the  evidence,  that  the  tract 
of  land  in  the  declaration  described  was 
claimed  and  inhabited,  cultivated  or  possessed, 
by  John  B.  Gamache,  Sr.,  prior  ■  to  the  20th 
day  of  December,  1803,  as  an  out  lot  or  culti- 
vated field  lot  of  said  village,  with  such  a  cul- 
tivation or  possession  as  that  mentioned  in  the 
said  second  instructions  for  the  plaintiffs. 

4.  If  the  jury  believe,  from  the  evidence, 
that  the  claim  of  the  Village,  of  Carondelet  to 
commons,  prior  to  the  20th  day  of  December, 
456*]  *1803,  was  bounded  north  (in  part) 
[by]  the  cultivated  lands  of  the  village,  and 
that,  prior  to  said  date,  the  lot  of  land  in  said 
declaration  described  as  having  been  claimed 
bv  Gamache  was  one  of  the  cultivated  lands  of 
the  village,  then  there  is  no  conflict  of  title  in 
this  case,  and  the  defendants  have  shown  no 
title  to  the  land  in  controversy. 

6.  The  jury  are  instructed,  that  on  the  evi- 
dence given  in  this  case,  the  statute  of  limita- 
tions is  no  bar  to  this  action,  unless  they  shall 
believe,  from  the  evidence,  that  the  town  of 
Carondelet,  or  those  holding  under  said  town, 
have  had  an  adverse  possession  in  fact  of  the 
land  in  controversy  in  this  case  by  an  actual 
occupation  on  the  ground,  visible  and  contin- 
ued, notorious,  hostile,  and .  exclusive,  for  at 
least  twenty  years  next  *  preceding  the  com- 
mencement of  this  suit. 

7.  The  jury  are  instructed  that  the  survey 
No.  120,  and  the  plats  and  field  notes  thereof 

fiven  in  evidence  by  the  plaintiffs,  are  evi- 
ence  of  the  true  location,  extent  and  boundary 
of  the  out  lot  of  the  village  of  Carondelet, 
claimed  under  John  B.  Gamache,  Sr.,  by  his 
l^gal  representatives. 

8.  The  certified  extract  from  the  minutes  of 
Recorder  Hunt,  taken  under  the  Act  of  Con- 
gress of  26th  of  May,  1824,  [is]  evidence  that 
the  tract  of  land  therein  mentioned  and  de- 
scribed was  claimed  and  inhabited,  cultivated 
or  possessed,  by  John  B.  Gamache,  Sr.,  prior 
to  the  20th  day  of  December,  1803,  and  evi- 
dence that  the  same  was  confirmed  to  John  B. 
Gamache,  Sr.,  or  his  legal  representatives,  by 
the  Act  of  Congress  of  13th  June,  1812. 

9.  The  certified  extract  from  [the]  registry 
of  certificates  from  the  recorder's  office,  offered 
in  evidence  [by  the  plaintiffs,  is  evidence]  that 
the  out  lot  therein  mentioned  was  confirmed  to 
John  B.  Gamache,  Sr.,  or  his  legal  representa- 
tives, W  the  Act  of  13th  June,  1812. 

10.  Ilie  certified  extract  from  the  list  of 
claims  transmitted  by  the  recorder  of  land  titles 
to  the  Surveyor-General,  and  certified  from  the 
office  of  the  Surveyor-General,  relating  to  the 
claims  of  the  legal  representatives  of  John  6. 
Gamache,  Sr.,  is  evidence  of  said  claim  and  the 
extent  and  boundary  thereof,  and  that  the  same 
was  confirmed  by  the  Act  of  Congress  of  13th 
June,  1812. 

11.  The  certificate  of  confirmation  of  the 
recorder  of  land  titles  in  Missouri,  given  in 
evidence  by  the  plaintiffs,  shows  a  prima  facie 
title  from  the  United  States,  in  the  legal  repre- 
sentatives of  John  B.  Gamache,  Sr.,  to  the 
Und  therein  described. 
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To  which  decision  of  the  eourt,  refnsiu 
said  instructions,  the  plaintiffs  by  their  ooonMl 
excepted. 

*The  defendants  then  asked  the  [*4SV 
following  instructions,  which  were  given  by  thm 
court  as  follows,  to  wit: 

Instructions  given  to  defendants.  5.  If  thm 
jury  find  that  the  land  spoken  of  by  the  wit- 
nesses as  actually  cultivated  nnd  possessed  bj 
Gamache  did  not  embrace  the  land  now  m 
dispute,  they  ought  to  find  for  the  defendants. 

17.  The  survey  No.  120,  read  by  the  plain* 
tiffs,  is  no  evidence  of  title,  nor  of  the  extent 
and  boundaries  of  Gamache's  claim. 

18.  The  testimony  taken  before  Hunt,  and 
read  in  evidence  by  the  plaintiff,  is  not  to  be 
regarded  by  the  jury  in  the  present  case,  the 
defendant  insisting  that  the  claim  had  been 
abandoned. 

To  the  giving  of  which  instructions  the 
[plaintiffs]  oy  their  counsel  excepted. 

The  verdict  being  for  the  defendants,  the 
case  was  carried  by  the  plaintiffs  to  the  So* 
preme  Court  of  Missouri,  where  the  judgment 
of  the  court  below  was  affirmed.  It  was  then 
brought  to  this  court  by  the  plaintiffs,  Inr  a 
writ  of  error,  issued  under  tne  twenty-fifth 
section  of  the  Judiciary  Act. 

It  was  argued  by  Mr.  Holmes  for  the 
plaintiffs  in  error,  and  Mr.  Picot  for  the  de- 
fendants. 

Only  these  points  will  be  noted  which  are 
connected  with  the  decision  of  the  court.  The 
counsel  for  the  plaintiffs  in  error  made  the 
following: 

III.  The  certificate  of  the  recorder  of  land 
titles,  offered  in  evidence  in  this  case,  dated 
the  22d  of  January,  1830,  was  competent  and 
admissible  evidence  of  the  facts  necessary  to 

five  title  under  and  by  virtue  of  the  Aet  of 
3th  June,  1812,  and  showed  a  prima  facie  ti- 
tle in  the  legal  representatives  of  Gamache,  of 
the  date  of  that  Act,  to  the  lot  therein  de- 
scribed. Macklot  V.  Dubreuil,  0  Mo.  480,  a 
certificate  issued  in  1842  held  good,  and  evidenee 
of  title;  Boyce  v.  Papin,  11  Mo.  16;  Hunter  ▼• 
Hemphill,  6  Mo.  106;  and  Sarpy  v.  Papin,  7 
Mo.  603,  one  in  possession,  merely,  not  show* 
ing  a  title,  cannot  question  the  certificate,  er 
survey;  Soulard  v.  Allen,  Sup.  Court  of  llo. 
Oct.  Term,  18o3,  a  certificate  issued  by  Con* 
I  way,  since  1839,  held  sood.  The  objection  of 
the  Supreme  Court  of  Missouri  to  this  eaee  of 
Gamache  v.  Piquignot  is  based  on  the  omieeion 
of  this  daim  in  the  first  list  sent  to  the  Snrver- 
or-General.  No  limit  of  time  was  fixed  by  the 
terms,  or  spirit  of  the  Act,  within  which  the 
certificate  must  be  issued,  after  proof  made 
within  the  eighteen  months  prescribed,  or  when 
the  power  of  the  recorder  to  issue  it  was  to 
cease. 

IV.  The  certified  extract  from  the  registry 
of  certificates  was  competent  evidence,  that  the 
certificate,  authorised  by  the  Act  *of  [*458 
26th  May,  1824,  had  been  duly  issued  by  the 
recorder  of  land  titles,  for  the  claim  therein 
mentioned  and  described,  and  that  the  aaae 
had  been  confirmed  by  the  Aet  of  13th  June, 
1812.  McGill  V.  Somers,  15  Mo.  80;  Biehler 
V.  Coonce,  0  Mo.  361,  an  extract  from  this 
same  registry  of  certificates  held  admissible 
evidence.    Roussin  v.  Parks,  8  Mo.  644. 
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V.  The  certified  extract  from  the  Surveyor- 
Oeneral's  list  of  claims  proved  was  competent 
evidence  that  this  claim  had  been  officially  re- 
ported to  him  by  the  recorder  of  land  titles,  as 
a  claim  that  had  been  duly  proved  before  him 
within  the  eighteen  months,  and  that  the  Sur- 
veyor-General had  authority  by  law  to  survey 
it  as  such.  McGill  v.  Somers,  and  other  cases 
cited;  the  Act  of  Confess  of  the  29th  April, 
1816,  3  Stat,  at  L.  324,  authorized  the  survey 
to  be  made. 

VI.  The  certified  extract  from  the  books  of 
Hunt's  minutes  of  testimony,  was  competent 
and  admissible  evidence,  for  the  purpose  of 
showing, that  whatever  title  the  government  had 
in  this  out  lot,  at  the  date  of  the  Act  of  13th 
of  June,  1812,  as  between  the  government  and 
the  claimants,  had  passed  to  the  claimants;  a 
matter  in  which  the  defendants,  as  third  per- 
sons, had  no  interest  and  no  concern,  at  least 
until  they  should  show  some  prior  or  superior 
title  to  this  land.  McGill  v.  Somers,  15  Mo. 
80-86:  extracts  from  these  same  "recorder's 
< Hunt's)  minutes,"  and  from  the  Surveyor- 
General's  list,  held  admissible  evidence  as  good 
as  the  certificate  itself.  Biehler  v.  Coonce,  9 
Mo.  351;  Roussin  v.  Parks,  8  Mo.  544. 

1.  On  the  same  principle  as  a  deed  that  con- 
stitutes a  link  in  a  plaintiff's  chain  of  title, 
and  to  which  the  defendant  may  be  no  party 
nor  privy;  and, 

2.  On  the  principle  of  a  deposition  taken  to 
perpetuate  testimony,  the  government  and  the 
claimants  being  the  only  parties  concerned  in 
the  effect  of  it,  and  botn  being  present  at  the 
taking  of  it,  by  authority  of  the  Act  of  Con- 


3.  Like  a  deposition,  it  is  evidence  tending 
to  prove  the  existence  of  the  facts  prior  to 
1803,  necessary  to  bring  this  out  lot  within  the 
operation  of  the  Act  of  1812,  as  a  grant  of 
title. 

4.  The  Supreme  Court  of  Missouri  (Gkimble, 
J.,  delivering  the  opinion  of  the  court  in  this 
case),  affected  to  treat  this  testimony  of  wit- 
nesses as  if  it  had  been  some  mere  volunteer 
^'aflSdavits"  of  the  parties  themselves,  made  ex- 
trajudicially, and  witliout  authority  of  law. 
In  McGill  V.  Somers,  the  same  judge  (deliver- 
ing the  opinion  of  the  court)  held  an  extract 
from  these  same  ''minutes,"  to  be  evidence  as 
good  as  the  certificate.  In  Soulard  v.  Allen, 
October  Term,  1853,  Scott,  J.^elivering  the  opin- 
ion of  the  court  (Gkmble,  J.,  not  sitting), held 
a  certificate  of  Conway  (recorder)  issued  upon 
these  "minutes"  of  testimony  to  be  good  evi- 
450*]  dence.  *A11  the  certificates  that  have 
been  issued  by  Hunt  or  Conway,  since  the 
eighteen  months  expired,  were  necessarily 
based  on  these  "minutes"  of  the  proof  made. 
Memory  of  three  large  volumes  of  proof  was 
out  of  the  question;  and  the  Surveyor-Gener- 
al's list  was  not  a  record  of  the  recorder's  of- 
fice, otherwise  than  as  Hunt's  books  of  min- 
utes were  the  original  from  which  that  list 
was  drawn  off  as  an  abstract,  in  1827. 

5.  Nothing  had  been  done  by  any  officer  of 
the  government  at  the  date  of  the  taking  of 
this  testimony,  in  relation  to  the  claim  of  com- 
mons,* that  recognized  any  right  or  title  of  the 
inhabitants  of  the  Town  of  Carondelet  to  the 
land  included  in  this  outlet  as  commons. 

The  survey  of  the  commons,  No.  3102,  and 
14  li.  ed. 


the  outline  survey  of  the  common  field.  No. 
3103,  were  made  in  1834. 

VII.  The  fact  that  this  claim  had  been  omit- 
ted in  the  first  list  furnished  by  Recorder  Hunt 
to  the  Surveyor  General,  and  that  it  was  not 
reported  till  the  12th  of  March,  1839,  has  no 
legal  effect  whatever  on  the  title,  or  any  right 
of  the  claimant  under  the  Act  of  the  26th  of 
May,  1824,  nor  upon  the  validity  or  admissi- 
bility of  the  above  dociunents  as  evidence;  for, 

1.  The  entry  of  the  claim  in  the  books  of 
Hunt's  minutes  as  a  claim  proved  and  the  cer- 
tificate issued  upon  it,  as  such,  are  the  proper 
legal  evidence  of  the  decision  of  the  recorder 
of  land  titles  upon  the  sufficiency  of  the  proof 
made.  Macklot  v.  Dubreuil,  9  Mo.  490:  the  re- 
corder passed  upon  the  facts  referred  to  him 
when  he  issued  the  certificate;  the  point  was 
made  in  Mr.  Gamble's  brief,  that  the  recorder 
had  no  authority  to  issue  a  certificate  in  1842, 
but  it  was  not  specially  noticed  in  the  opinion 
of  the  court,  which  held  the  certificate  good. 

2.  The  powers  conferred  and  the  duties  im- 
posed by  the  Act  were  conferred  and  imposed 
on  the  recorder  of  land  titles  (a  perpetual  of- 
ficer), and  not  upon  Theodore  Hunt  merely; 
he  was  expressly  required,  by  the  third  section 
of  the  Act,  to  issue  such  a  certificate,  and  no 
limit  of  time  was  fixed  by  the  Act  within 
which  he  was  to  make  his  decision  on  the  proof 
taken  within  the  eighteen  months,  or  report 
the  claims  to  the  surveyor,  or  issue  the  certifi- 
cate, nor  in  which  his  power  to  do  so  was  to 
cease,  otherwise  than  by  a  complete  perform- 
ance of  the  duties  imposed  on  him.  Act  of  the 
26th  of  May,  1824,  4  Stat,  at  L.  65. 

3.  The  second  clause  of  the  third  section  of 
that  Act,  requiring  a  list  of  claims  proved  to  be 
furnished  the  Surveyor-General,  was  merely  di- 
rectory, and  imposed  a  ministerial  duty  only 
on  the  Recorder  of  land  titles,  touching  the  in- 
ternal administration  of  the  Land  Office,  and  it 
was  not  intended  by  the  Act  to  be  a  condition 
precedent  to  the  issuing  of  a  certificate,  nor 
even  *to  the  right  of  the  claimant  to  [*400 
have  a  survey  made  of  his  claim,  according  to 
law,  as  a  confirmed  lot.  Lytle  v.  State  of  Ar- 
kansas, 9  How.  314-333.  Perry  v.  O'Hanlon, 
11  Mo.  589-595:  parties  are  not  to  be  preju- 
diced by  delays  and  omissions  of  merely  min- 
isterial officers  and  government  agents.  Tay- 
lor V.  Brown,  5  Cranch,  234:  a  law  requiring 
an  officer  to  record  sur>*ey8  within  two  months, 
and  return  a  list,  is  merely  directory,  and  the 
validity  of  the  survey  is  not  affected,  if  not 
done.     In  point  by  principle  and  analogy. 

4.  The  certificate  containing  an  accurate  de- 
scription of  the  lot,  so  that  any  surveyor  could 
find  it,  was  all  the  evidence  of  title  the  claim- 
ants needed;  and  no  public  survey  was  neces- 
sary for  them,  though  a  convenience  to  them, 
as  well  as  to  the  government. 

Ott  V.  Soulard,  9  Mo.  603,  604,  where  the 
calls  are  ascertained  by  the  grant,  the  con- 
struction is  then  matter  of  law  for  the  court. 
Menard's  Heirs  v.  Massey,  8  How.  293,  as  to 
certainty  of  description,  "Id  certum^est,"  &c.. 
Smith  V.  United  States,  10  Pet.  338:  a  grant 
is  good  if  capable  of  definite  location  by  its 
description,  without  a  survey.  Chouteau  v. 
Eckhart,  2  How.  344:  an  Act  gives  title,  if  the 
land  can  be  identified  as  confirmed  without  re- 
sort to  a  survey.    United  States  v.  lAwton,  6 
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How.  10:  the  identity  of  the  land  granted  may 
be  established  by  the  face  of  the  grant,  or  by 
survey. 

The  proof  made  ascertains  (for  the  certifi- 
cates), desi^ates,  and  proves  the  tract,  which 
was  granted  by  the  Act  of  1812. 

5.  The  list  of  claims  proved  was  not  re- 
quired to  be  sent  to  the  Surveyor-General  for 
tne  purpose  of  being  the  only  and  conclusive 
evidence  for  or  against  the  claimants,  nor  was 
it  made  so  by  the  terms  or  nature  of  the  Act, 
either  of  the  fact  that  a  claim  had  been 
proved  and  a  certificate  issued,  or  of  the  re- 
corder's decision  on  the  proof;  nor  was  it  of 
any  importance  to  the  claimant  whether  the 
claims  were  all  reported  at  once  or  not;  but 
the  first  list  was  sufficient  information  and 
good  evidence  for  the  Surveyor-General  of  what 
it  contained,  and  the  supplementary  lists  were 
likewise  good  evidence,  and  sufficient  to  au- 
thorize a  survey  to  be  made  of  the  claims  re- 
ported, when  reported. 

6.  No  limit  of  time  was  fixed  within  which, 
if  claims  proved  were  not  reported,  they  should 
never  be  reported  at  all.  One  object  of  the  Act 
was  to  get  information  for  the  Surveyor-Gen- 
eral, and  obviously,  the  sooner  he  got  it,  and 
the  whole  of  it,  the  better. 

7.  When  the  first  list  had  been  furnished  to 
the  Surveyor-General,  nearly  two  years  after 
the  expiration  of  the  18  months  prescribed  for 
the  taking  of  the  proof  (then  supposed  by  the 
461*]  'recorder  to  contain  all),  and  when,  by 
supplementary  lists,  the  omissions  had  been 
supplied,  and  the  errors  corrected,  the  Act  of 
Congress  had  then  only,  and  not  before,  been 
fully  and  substantially  complied  with,  in  this 
respect. 

8.  Any  merely  extra  legal  inference  to  be 
drawn  from  the  fact  of  the  omission  is  rebut- 
ted by  the  fact  that  there  were  other  omissions 
and  errors,  certified  by  Hunt  himself  to  have 
been  errors  in  transcribing  the  former  list  from 
the  books  in  his  office  (Hunt's  minutes),  and 
conclusively  rebutted  by  the  fact  that  a  certifi- 
cate was  issued;  for  if  the  recorder's  opinion 
had  been  against  the  claim,  at  first,  the  issuing 
of  a  certificate  shows  that  he  had  changed  that 
opinion,  and  was  satisfied  with  the  proof. 

9.  The  omission  and  delay  have  prejudiced 
nobody.  The  lot  has  not  been  set  apart  for 
schools,  as  a  vacant  lot,  nor  would  it  have  been 
included  in  the  survey  of  the  commons,  bv 
Brown,  if  the  commons  belonging  to  the  vil- 
lage had  been  surveyed  according  to  their  claim 
and  confirmation,  as  directed  by  the  2d  section 
of  the  Act  of  26th  May,  1824,  nor  if  he  had 
consulted  the  records  of  the  recorder's  office, 
and  the  proof  there  made  of  this  claim,  as  he 
ought  to  have  done. 

This  out  lot  was  surveyed  by  Brown,  at  the 
same  time,  and  under  the  same  instructions,  as 
the  other  town  lots,  out  lots,  and  common 
fields  of  Carondelet  (in  1839).  Brovm  might 
as  well  have  included  other  common  fields  as 
this  one  in  his  survey  of  commons,  in  1834. 
Many  of  them  were  never  proved  before  the  re- 
corder. 

The  counsel  for  the  defendant  in  error  made 
(amongst  others)  the  following  points: 

I.  The  list  returned  by  Recorder  Hunt  (cer- 
tified to  include  a  description  of  all  the  lots 
proved  up  before  him),  which  does  not  include 
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a  description  of  the  Gamache  claim.  Is  conefn- 
sive  against  the  plaintiffs.  3d  sec.  Act  of  Mmrr 
26,  1824,  Stat,  at  L.  Vol.  IV.  p.  66. 

1.  Whether,  if  the  plaintiffs  had  a  certificate 
of  confirmation  issued  by  Hunt  for  their  claim, 
they  could  dispute  the  correctness  of  the  list 
need  not  be  inquired  into,  seeing  that  tbe 
plaintiffs  have  no  such  certificate. 

The  statute,  however,  designated  two  dis> 
tinct  matters  of  evidence  which  it  would  seeat 
were  both  required  to  be  possessed  by  a  party 
claiming  the  benefits  of  the  law.  First,  the 
certificate.  This  was  intrusted  to  the  claim- 
ant, whose  claim  was  confirmed,  and  the  plain- 
tiffs should  either  have  produced  the  eertill- 
cate,  or  at  least  shown  that  it  was  issued. 
Second,  the  list.  This  was  retained  by  th« 
government  as  the  record  of  what  was  eon- 
firmed;  and  the  plaintiffs  should  have  shown 
•that  it  included  their  claim.  In  this  [*4tS 
case  it  appears,  affirmativelv,  that  no  sncb 
certificate  was  ever  issued,  and  that  neither  the 
list  nor  the  copy  thereof  embraces  this  claim. 

2.  It  is  not  necessary,  for  the  disposal  of 
this  case,  to  inquire  into  the  validity  of  tho 
acts  of  Recorder  Hunt  in  making  supplemental 
and  explanatory  returns  to  the  surveyor,  snh- 
sequent  to  his  return  of  the  list  reaulred  by 
law,  seeing  that  the  plaintiff's  claim  ts  not  in- 
cluded in  any  such  return.  Whether  such  acta 
were  valid  or  not,  they  are  cumulative  evidence 
against  the  claim  of  plaintiffs.  They  go  to 
show,  that  even  after  reviewing  and  revising 
his  decisions,  the  recorder  persevereu  in  his  re- 
jection of  the  claim  of  Gamache's  representa- 
tives. 

3.  The  recorder  expressly  certified  that  tl»e 
list  contains  all  the  lots  confirmed  by  hisi. 
Courts  cannot  look  behind  that  list.  Similar 
lists  have  always  been  considered  as  binding  on 
the  ministerial  departments  of  the  govemmeot. 

4.  In  the  list  are  included  numerous  claims, 
proved  before,  and  certified  by  the  recorder  as 
confirmed,  and  which  were  embraced  within 
the  limits  of  the  claim.  He  must  necessarily 
have  decided  against  the  Gamache  claim  in  de- 
ciding in  favor  of  the  adversary  claims. 

The  recorder  acted  in  a  judicial  capacity  in 
the  execution  of  the  extraordinary  duties  im- 
posed on  him  by  the  Act  of  1824,  and  his  de- 
cisions are  res  adjudicatoe. 

II.  The  certificate  of  confirmation  issued  by 
Recorder  Conway  in  1839,  is  merely  void. 

1.  It  is  void  on  its  face. 

2.  It  is  void  for  want  of  jurisdiction.  Tbe 
general  powers  of  the  recorder,  as  denoted  by 
his  title,  are  purely  clerical,  and  are  set  forth 
in  the  law  creating  the  office.  See  sections  S 
and  4  of  Act  of  March  2,  1805,  Stat  at  L.  VoL 
II.  p.  326. 

The  powers  given  to  the  recorder  by  the  Act 
of  1824  were  extraordinary  and  judicial.  Upon 
their  execution  the  office  as  to  such  extraordi- 
nary powers  became  functus  officio.  The  pow- 
ers, if  not  exhausted,  ceased  by  limitation. 
First,  eighteen  months  from  the  passage  of  the 
Act,  the  power  to  receive  claims  and  evidenes, 
expressly  ended  by  the  terms  of  the  first  sec- 
tion. 

The  second  section,  although  confined  to  reg- 
ulating the  duties  of  the  surveyor,  looks  to  a 
prompt  determination  of  the  duties  of  the  re- 
corder.    How  could  the  surveyor,  immediately 
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after  the  expiration  of  the  eighteen  months, 
designate  the  vacant  lots  (namely:  those  not 
certified  and  listed  by  the  recorder  as  con- 
firmed )  unless  the  recorder  had  previously  per- 
formed those  duties? 

The  third  section  contemplates  the  issuing  of 
the  recorder*8  certificates  within  the  eighteen 
4tt3*]  months.  After  providing  for  *them, 
it  proceeds  to  require  further,  that  so  soon  as 
the  said  term  shall  have  expired,  the  recorder 
shall  furnish  the  surveyor  with  a  list  of  the 
lots  BO  proved.  The  list  was  designed  to  em- 
brace the  certified  lots  only.  The  Act  contem- 
plates the  impossibility  of  the  recorder  pre- 
serving in  his  breast  during  a  term  of  near 
ei^teen  months,  the  remembrance  of  many 
hundreds  of  decisions,  and  points  out  the  cer- 
tificates, or  registry  thereof,  as  the  record 
which  he  shall  preserve  of  the  lots  "so  proved," 
and  from  which  he  is  to  compile  his  list.  The 
making  and  transmitting  the  list  was  the  final 
act.  That  done,  the  powers  conferred  by  the 
law  ceased. 

Second.  Although  the  office  and  general  pow- 
ers of  the  recorder  are  perpetual,  yet  special 
and  temporary  powers  given  for  a  particular 
purpose,  will  not  endure  forever. 

Granting  that  the  powers  conferred  by  the 
Act  of  1824  were  not  simply  conferred  on 
Hunt,  the  recorder  for  the  time  being,  but  on 
his  office;  yet  to  have  authorized  Conway,  or 
any  successor,  to  have  issued  a  certificate  of 
confirmation,  such  successor  should  have  suc- 
ceeded to  the  office  during  the  prescribed  term 
of  eighteen  months,  and  the  proof  must  have 
been  made  before  him. 

3.  The  head  of  the  Land  Department  on  the 
appeal  of  the  plaintifis,  has  decided  that  the 
proceedings  of  Ck)nway  were  of  no  avail  under 
the  law. 

III.  The  abstract  from  the  registry  of  con- 
firmations issued  by  Conway,  is  void. 

The  certificate  itself  being  a  "mere  nullity" 
as  declared  by  the  Supreme  Court  of  Missouri, 
the  fact  that  it  was  issued,  and  when,  is  of  no 
importance.  Its  only  use  in  the  case  is  to  show 
affirmatively,  what  might  otherwise  appear 
only  negatively,  that  Recorder  Hunt  issued  no 
eertificate  of  confirmation. 

IV.  The  extracts  from  Hunt's  minutes  are 
not  evidence. 

1.  Hunt  was  not  a  commissioner  to  take  tes- 
timony, and  the  affidavits  were  received  with- 
out notice,  the  co-defendant  in  this  sliit  being 
then  in  the  actual  possession  of  the  land. 

2.  The  Act  required  no  recorded  or  written 
proof  before  the  recorder,  and  the  circumstance 
that  affidavits  were  taken  by  Hunt,  touching 
the  Gamache  claim,  is  no  evidence  that  he  con- 
sidered it  as  proved  to  have  been  inhabited, 
cultivated  or  possessed,  prior  to  the  20th  De- 
cember, 1803,  and  that  the  land  claimed  was  an 
out  lot. 

3.  On  the  contrary,  the  circumstance  that 
the  claim  was  not  entered  in  his  list,  is  deci- 
sive to  show  that  he  was  not  satisfied  with  the 
proof. 

V.  The  return  of  the  description  of  the  Ga- 
mache claim  to  the  surveyor,  by  Conway,  in 
1830,  was  merely  null,  and  afiorded  no  evi- 
dence of  title  whatever. 

464*]  *The  abuses  to  which  such  a  practice 
will  lead  are  manifest.  If  Hunt's  may  be  al- 
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tered  after  twelve  years  have  elapsed,  altera- 
tions may  be  made  at  any  distance  of  time;  if 
future  recorders  may  supply  fancied  omis- 
sions, they  may  strike  out  such  claims  as  they 
may  regard  as  erroneously  entered;  if  they  can 
thus  deal  with  the  list  of  Hunt,  they  can  do 
the  same  with  Bates'  confirmations,  and  the 
numerous  land  titles  depending  on  the  action 
of  the  recorders  of  former  days,  will  lie  at  the 
^ercy  of  officers,  selected  not  for  their  capaci- 
ty to  judge  of  the  proofs  of  titles,  but  for  their 
fidelity  in  taking  care  of  books  and  papers. 

Mr.  Justice  Catron  delivered  the  opinion  of 
the  court: 

This  case  was  brought  here  by  writ  of  error 
to  the  Supreme  Court  of  Missouri,  and  pre- 
sents questions  alleged  to  be  cognizable  in  this 
court  under  the  25th  section  of  the  Judiciary 
Act.  The  plaintiffs  claimed  a  tract  of  land 
of  six  arpents  in  front,  and  forty  back,  lying 
adjoining  to  the  Village  of  Carondelet,  in  Mis- 
souri. It  was  claimed  as  "an  out  lot"  which 
had  been  confirmed  by  the  Act  of  Congress  of 
June  13th,  1812,  to  John  B.  Gamache,  the  an- 
cestor of  the  plaintiffs. 

In  support  of  this  position  there  was  offered, 
in  evidence,  certain  documents  issued  from  the 
office  of  the  recorder  of  land  titles.  The  first 
was  a  paper  claimed  to  be  a  certificate  of  con- 
firmation issued  by  Conway,  the  Recorder  of 
land  titles,  dated  22d  January,  1839,  under  the 
Act  of  Congress  of  the  26th  of  May,  1824. 
The  second  was  an  extract  from  the  registry 
kept  by  the  Recorder  of  certificates,  issued  by 
him  under  the  Act  of  1824,  by  which  it  ap- 
pears that  Conway  entered  the  certificate  of 
Gamache's  representatives  on  that  register  on 
the  12th  March,  1839,  and  furnished  on  that 
day  to  the  Surveyor-General  a  description  of 
the  land.  The  third  was  an  extract  from  the 
additional  list  of  claims  furnished  by  the  Re- 
corder to  the  Surveyor-General  on  the  12th 
March,  1839,  which  addition  was  of  the  Ga- 
mache claim  alone.  There  were  other  docu- 
ments showing  that  Hunt,  who  was  the  re- 
corder of  land  titles,  who  acted  under  the  Act 
of  1824  in  taking  proof  of  claims,  and  who  filed 
with  the  surveyor  the  list  of  claims  proved  be- 
fore him,  had  filed  one  or  two  supplemental  or 
explanatory  lists  after  the  first. 

The  court  below  rejected  the  evidence  of- 
fered. 

A  survey  of  the  claim  of  Gamache  was  made 
by  a  deputy-surveyor  under  instructions  from 
the  Surveyor-General,  and  the  survey  being  re- 
turned to  the  office  by  the  deputy  and  a  plat 
made,  the  word  "approved"  was  written  upon 
it  and  signed  by  the  then  Surveyor-General, 
but  it  never  was  recorded.  It  appeared,  in  evi- 
dence, that  the  practice  of  the  surveyor's  office, 
•when  a  deputy-surveyor  made  return  [•46S 
of  a  survey  which  he  had  been  instructed  to 
make,  was,  to  have  the  survey  examined,  to 
see  the  manner  in  which  the  deputy  had  fol- 
lowed the  instructions  given,  and  if  he  had  fol- 
lowed them,  his  work  was  approved,  and  the 
approval  evidenced  by  such  writing  as  had 
been  made  in  this  case,  which  was  intended  to 
authorize  the  payment  of  the  deputy  for  his 
work;  and  that  subsequently  the  survey  was 
more  carefully  examined,  and  if  found  to  be  a 
proper  survey  in  all  respects  it  was  recorded  in 
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the  books  of  the  office,  which  was  the  evidence 
that  it  was  finally  adopted  and  approved,  and 
that  by  the  practice  of  the  office  certified  copies 
of  surveys  were  not  given  out  until  they  were 
thus  finally  approved  and  recorded.  Conway, 
who  had  been  Surveyor-General  as  well  as  Re- 
corder, testified  that  he  would  regard  the  sur- 
vey of  the  Gamache  claim  as  an  approved  sur- 
vey, and  would  record  it  as  such  if  he  were  in 
the  office. 

It  appeared  in  evidence,  that  the  present 
Surveyor-General  refused  to  record  it  as  an 
approved  survey,  or  to  certify  it  to  the  Re- 
corder as  a  survey  of  land  for  which  a  certifi- 
cate of  confirmation  is  to  issue,  and  that  in 
that  refusal  he  is  sustained  by  the  department 
at  Washington. 

After  the  evidence  was  closed,  the  court,  by 
an  instruction,  declared  that  the  survey  was 
not  evidence  of  title,  nor  of  the  boundaries  and 
extent  of  Gamache's  claim. 

A  certified  copy  of  the  affidavits  made  by  Re- 
corder Hunt,  when  he  was  taking  proof  under 
the  Act  of  1824,  was  in  evidence,  but  an  in- 
struction given  to  the  jury  substantially  ex- 
cluded them  from  consideration. 

On  this  state  of  facts  the  Supreme  Court  of 
Missouri  held,  among  other  things,  as  follows: 

"In  the  present  case  we  have  a  recorder  of 
land  titles,  fourteen  years  from  the  passage  of 
this  Act,  attempting  to  give  the  evidence  of 
title,  by  issuing  a  certificate  of  confirmation, 
and  certifying  the  claim  to  the  Surveyor-Gen- 
eral as  one  confirmed  bv  the  Act  of  1812.  If 
the  government  of  the  United  States  has  con- 
^rmed  the  title  set  up  by  the  plaintiffs  by  that 
Act  of  Congress,  then  the  party,  as  has  been 
held  in  this  court,  does  not  lose  his  land  by 
the  failure  to  procure  the  evidence  provided 
for  by  the  Act  of  1824;  and  under  these  deci- 
sions the  plaintiffs  in  this  case,  after  the  evi- 
dence was  rejected,  which  they  claimed  was 
rightly  issued  under  the  last-mentioned  Act, 
proceeded  to  prove  the  cultivation  and  posses- 
sion of  their  ancestor,  Gamache,  and  claimed 
that  the  title  was  confirmed  by  the  Act  of  1812." 

"If  the  evidence  of  title,  purporting  to  be  is- 
sued under  the  Act  of  1824,  appeared  undis- 
puted by  the  United  States,  and  acknowledged 
and  treated  by  the  government  as  effectual, 
466*]  then  it  may  *be  that  a  person  who  was  a 
mere  stranger  to  the  title  would  not  be  al- 
lowed to  dispute  the  correctness  of  the  conduct 
•of  the  officers  in  their  attempt  to  carry  out  the 
law.  But  when  we  find  that  the  government 
itself,  in  its  own  officers,  arrests  the  progress 
of  the  title,  and  the  whole  reliance  of  the  party 
in  this  case  is  upon  the  acts  of  the  recorder, 
the  correptness  of  which  is  denied  by  the  gov- 
ernment, we  will  examine  bis  acts  and  give 
them  effect  only  so  fkr  as  they  conform  to  the 
Uw.** 

"That  the  recorder,  under  the  Act  of  1824, 
was  required  to  act  in  a  quasi  judicial  charac- 
ter, is  perfectly  manifest,  although  there  was 
no  mode  provided  by  the  law  for  the  expres- 
sion of  an  opinion  against  the  sufficiency  of 
the  evidence  given  before  him.  If  a  claim  was, 
in  his  judgment,  confirmed  by  the  Act  of  1812, 
he  issued  to  the  party  a  certificate  of  confir- 
mation, and  included  the  lot  in  the  descriptive 
list  which  he  was  required  to  furnish  the  Sur- 
veyor-General. If  there  was  a  failure  to  prove 
the  inhabitation,  eultivation,  or  possession  to 
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his  satisfaction,  he  simply  omitted  to  ineliide 
the  claim  in  his  list»  and  he  issued  no  certifi- 
cate." 

"The  acts  required  to  be  done  when  a  claim 
was  confirmed,  were  to  be  done  inunedtatelj 
after  the  expiration  of  the  time  limited  for 
taking  the  proof;  and  when  we  see,  from  the 
evidence  offered  by  the  plaintiff,  that  the  re- 
corder filed  his  list  of  confirmations  with  the 
surveyor  in  October,  1827,  near  twelve  years 
before  Conway,  his  successor,  returned  the 
present  claim  to  that  office,  we  cannot  avoid 
the  conclusion  that  this  latter  act  was  not 
within  the  scope  allowed  for  such  proceeding 
by  the  Act  of  Congress.  It  is  not  necessary  to 
maintain  that  if  Hunt,  the  Recorder  who  took 
the  proof,  had  died  before  he  acted  upon  the 
claims,  his  successor  could  not  act  upon  them ; 
but  when  he  did  act,  and  made  out  and  fur- 
nished to  the  surveyor  the  list  required  by  law, 
the  conclusion  is  one  which  the  law  draws, 
that  claims  not  within  that  list  are  claims  not 
proved  to  his  satisfaction." 

The  claim  of  Gamache  was  anxiously  prose- 
cuted before  the  department  of  public  lands 
at  Washington  during  the  pendency  of  this 
suit,  and  was  there  decided  by  the  commis- 
sioner in  conformity  to  the  decision  of  the  Su- 
preme Court  of  Missouri;  and  which  decision 
was  confirmed  by  the  Secretary  of  the  Interior 
in  September  last.  The  reasons  for  this  deei* 
sion  are  here  given  in  the  language  of  the  com- 
missioner in  reply  to  the  plaintiffs'  counsel, 
prosecuting  the  claim. 

"The  Surveyor-General  at  St.  Louis  haring 
declined  to  approve  the  survey  as  made  by 
Brown  f6r  Gamache,  and  to  certify  the  same 
to  the  recorder — ^You  apply  to  this  office  to 
give  orders  to  Surveyor-General  Clark,  requir- 
ing him  to  return  tiie  *sunrey  of  the  [*46T 
tract  of  six  by  forty  arpents  in  the  name  of 
John  B.  Gamache,  Sr.,  or  his  legal  repree«ita- 
tives,  to  the  recorder  of  land  titles,  and  tlttt 
the  recorder  be  directed  to  issue  to  'you'  a  cer- 
tificate of  confirmation  in  the  usual  form,  Uiat 
'you'  mav  have  the  evidence  of  your  title  in 
the  usual  form  for  the  purpose  of  prosecuting 
your  rights  in  the  courts  having  competent  ju- 
risdiction." 

"In  behalf  of  the  representatives  of  Ga- 
mache it  is  maintained  thiat  th^  are  confirmed 
by  the  Act  of  13th  June,  1812. 

'The  first  section  of  the  supplemental  Act 
of  26th  of  May,  1824,  made  it  the  duty  of  tks 
individual  owners  or  claimants  whose  lots  were 
confirmed  by  the  Act  of  1812  on  the  ground  of 
inhabitation,  cultivation,  or  possession  prior  to 
the  20th  of  December,  1803,  Ho  proceed  with- 
in eighteen  months  after  the  passage  of  the  Act 
of  1824,'  to  designate  their  said  lots  by  proving 
before  the  recorder  of  land  titles  for  said  State 
and  territory  the  fact  of  such  inhabitation,  cul- 
tivation or  possession,  and  the  boundaries  and 
extent  of  each  claim,  so  as  to  enable  the  Sur- 
veyor-General to  distin^ish  the  private  from 
the  vacant  lots  appertaining  to  the  said  towns 
and  villages." 

"The  third  section  of  the  said  Act  of  1824 
made  it  the  duty  of  the  recorder  to  issue  a 
certificate  of  confirmation  for  each  claim  con- 
firmed, but  further  declares  as  follows: 

"And  so  soon  as  the  said  term  shall  have  ex- 
pired, he  shall  furnish  the  Surveyor-Gensiml 
with  a  list  of  the  lots  to  proved  to  have  been 
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inhabited,  cnltiyated  or  possessed,  to  serve  as 
kis  guide  in  distinguishing  them  from  the  te- 
cant  lots  to  be  set  apart  as  above  described, 
and  shall  transmit  a  copy  of  such  list  to  the 
Commissioners  of  the  General  Land  Office." 

**A  report  or  list,  purportinsf  to  contain  all 
the  claims  proved  up  under  the  Act  of  1824, 
was  accordingly  returned  to  this  office  in  1827, 
but  that  list  does  not  embrace  this  particular 
claim  of  Gam  ache  for  6  X  40  arpents  within 
the  limits  of  the  Carondelet  Commons. 

W«  have  no  power  to  look  behind  that  list  in 
order  to  determine  what  has  or  has  not  been 
confirmed  any  more  than  we  could  look  behind 
the  face  of  a  report  of  a  board  of  commission- 
ers or  of  the  recorder,  which  had  been  con- 
firmed by  a  law  of  Congress,  and  take  cogni- 
zance of  a  case  not  embraced  by  such  report, 
even  if  satisfied  that  it  had  been  omitted  by 
the  reporting  officer  through  inadvertence. 
This  is  a  well-settled  principle.  See  instruc- 
tions to  register  and  receiver,  13th  April,  1835. 
2d  part  Birchard*s  Comp.  printed  laws,  instruc- 
ti<ms  and  opinion,  page  757,  etc. 

"As  the  3d  section  of  the  act  of  26th  of  May, 
1824,  then  exnressly  declares  that  the  list  to  be 
4«8*]  furnished  by  the  recorder  •'shall  serve 
as  a  guide*  to  the  Surveyor-General  in  the  ex- 
ecution of  the  duties  devolved  on  him  bv  the 
Act,  and  as  it  is  not  shown  that  the  claim  in 
question  is  embraced  by  that  list,  neither  that 
office  nor  this  office  has  the  power  to  treat  the 
claim  in  question  as  confirmed  and  entitled  to 
an  approved  survey,  and  consequently,  in  my 
opinion,  the  commissioner  has  not  the  legal 
ability  to  comply  with  your  application  in  the 
premises." 

With  the  correctness  of  these  decisions  of  the 
Supreme  Court  of  Missouri  and  the  Depart- 
ment of  Public  Lands  we  entirely  concur.  Nor 
will  we  add  any  views  of  our  own  in  support 
of  the  state  decision,  for  the  reason  that  the 
questions  here  presented  are  peculiarly  local, 
being  limited  to  the  City  of  St.  Louis  and  a 
few  villages  in  the  State  of  Missouri,  the  pub- 
lic at  lar^e  having  no  concern  with  any  ques- 
tion presented  in  this  cause.  And  after  due 
consideration,  we  here  take  occasion  to  say, 
that  although  it  is  in  the  power  of  this  court, 
and  made  iU  duty,  to  review  all  cases  coming 
here  from  state  courts  of  last  resort,  in  which 
was  drawn  in  question  and  construed  prejudi- 
cial to  a  party's  claim,  the  Constitution  or  a 
law  of  the  United  States,  or  an  authority  ex- 
ercised under  them,  still,  in  this  peculiarly 
local  class  of  cases  asserting  titles  to  town  and 
village  lots,  confirmed  by  the  Act  of  1812,  we 
feel  exceedingly  indisposed  to  disturb  the  state 
decisions.  1^  far  the  ability  and  soundness 
they  manifest  have  commanded  our  entire  con- 
currence and  respect,  and  are  likely  to  do  so 
in  future.  It  is  proper  further  to  remark  that 
the  jury  was  instructed,  at  the  request  of  the 
plaintiiTs,  that  inhabitation  and  cultivation  of 
a  part  of  the  lot,  claiming  the  whole,  would 
be  good  for  the  whole  within  the  meaning 
•f  the  Act  of  1812. 

The  jury  was  also  instructed  at  the  defend- 
ant's request,  "that  if  the  land  spoken  of  by 
the  witnesses  as  actually  cultivated  and  pos- 
sessed by  Gamache,  did  not  embrace  the  land 
now  in  dispute,  they  ought  to  find  for  the 
defendants.'' 
14  I<.  ed. 


In  regard  to  these  instructions  the  State 
Court  held  that — 

"The  first  instruction  given  for  the  defend- 
ant, if  it  stood  alone,  would  be  so  entirely  er- 
roneous as  to  require  a  reversal  of  the  judg- 
ment. That  the  jury  should  be  required  to  find 
for  the  defendant,  if  the  cultivation  by  the 
elder  Gamache  was  not  a  cultivation  of  the 
precise  piece  of  ground  in  controversy,  would 
have  been  so  gross  a  mistake,  that  neither  the 
court  nor  the  counsel  asking  the  instruction 
could  be  supposed  to  have  fallen  into  it.  Ac- 
cordingly, when  we  examine  the  second  instruc- 
tion given  for  the  plaintiff,  we  find  the  court 
telling  the  jury  that  the  cultivation  of  a  part 
of  a  tract,  under  claim  of  the  whole,  was,  un- 
der the  Act  of  18l2,  a  cultivation  of  the  whole 
tract;  and,  *in  looking  into  the  case,  we  [*409 
see  that  the  controversy  was  whether  this  culti- 
vation of  Gamache  was  not  on  an  entirely  dif- 
ferent tract  from  that  now  claimed  to  include 
the  premises  in  dispute.  "We  are  satisfied 
that  the  jury  must  have  understood  the  ques- 
tion to  be,  whether  the  cultivation  of  Gamache, 
spoken  of  by  the  witnesses,  was  at  any  place 
upon  the  tract  to  which  his  heirs  now  claim 
title,  or  at  some  place  upon  an  entirely  different 
tract.  In  this  view  of  the  question  submitted 
to  the  jury,  there  would  be  no  propriety  in  re- 
versing the  judgment  for  the  instruction  given 
for  the  defendant." 

The  instructions  asked  by  the  plaintiffs, 
which  were  refused  by  the  court,  all  refer  to 
the  proceedings  in  the  recorder's  office,  the  ef- 
fect of  which  has  been  considered. 

On  the  whole  it  is  ordered  th4t  the  judgment 
is  affirmed. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Supreme  Court  of 
the  State  of  Missouri,  and  was  argued  by  coun- 
sel; on  consideration  whereof,  it  is  now  here 
ordered  and  adjudged  by  this  court,  that  the 
judgment  of  the  said  Supreme  Court  in  this 
cause  be,  and  the  same  is  hereby  affirmed,  with 
costs. 

Aff'g— 17  Mo.  310. 


THE  STEAMBOAT  NEW  WORLD,  Edward 
Mintum,  William  Menzie,  and  William  H. 
Webb,  Claimants  and  Appellants, 

V. 

FREDERICK  G.  KING. 

Admiralty  jurisdiction  of  U.  S.  Courts — Negli- 
gence— injurious  escape  of  steam  from  steiun- 
Doat  boiler  is  prima  facie  evidence  of  -nde- 
fendant  must  aisprove — cases  examined. 

Where  a  libel  was  filed,  claiming  compensation 
for  injuries  sustained  by  a  passenger  in  a  steam- 
boat, proceeding  from  Sacramento  to  San  Fran- 
cisco, In  California,  the  case  is  within  the  admir- 
alty Jurisdiction  of  the  courts  of  the  United 
States. 

The  circumstance  that  the  passenger  was  a 
"steamboat  man/*  and  as  such  carried  gratuitous- 
ly, does  not  deprive  him  of  the  ripht  of  redress  en- 
Joyed  by  other  passengers.  It  was  the  custom  to 
carry  such  persons  free. 

The  master  had  power  to  bind  the  boat  by  giv- 
in}?  such  a  free  passage. 

The  principle  asserted  in  14  How.  486,  re-af- 
flrmed,  namely:  that  "when  carriers  undertake  to 
convey  persons  by  the  agency  of  steam,  public  pol- 
icy and  safety  require  that  they  should  be  held 
to  the  greatest  possible  care  and  diligence.** 

Note. — ^To  what  places  the  Jurisdiction  of  ad- 
miralty is  confined — see  note,  16  L.  ed.  U.  S.  111. 
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The  theory  and  cases  examined  relatiye  to  three ) 
deerees  of  negligence,  namely :  slight,  ordinary  [ 
and   gross. 

Skill  is  required  for  the  proper  management  of 
the  boilers  and  machinerv  of  a  steamboat ;  and  the 
failure  to  exert  that  skill,  either  because  it  is  not 
possessed,  or  from  inattention,  is  gross  negligence. 

The  13th  section  of  the  Act  of  Congress,  passed 
on  the  7th  of  July,  1838  (5  Stat,  at  Large.  306), 
makes  the  injurious  escape  of  steam  prima  facie 
evidence  of  negligence ;  and  the  owners  of  the 
boat,  in  order  to  escape  from  responsibility,  must 
prove  that  there  was  no  negligence. 
470*]  *The  facts  In  this  case,  as  disclosed  by 
the  evidence,  do  not  disprove  negligence.  On  the 
contrary  they  show  that  the  boat  in  question  was 
one  of  two  rival  boats  which  were  ''doing  their 
best*'  to  get  ahead  of  each  other :  that  efforts  had 
been  made  to  pass;  that  the  engineer  of  the  boat 
in  question  was  restless,  and  constantly  watching 
the  hindmost  boat;  and  that  the  owners  of  the 
boat  have  failed  to  prove  that  she  carried  only 
the  small  quantity  of  steam  which  they  alleged. 

THII^  was  an  appeal  from  the  District  Court 
of  the  United  States  for  the  Northern  Dis- 
trict of  California. 

It  was  a  libel  filed  by  King,  complaining  of 
severe  personal  injury,  disabling  him  for  life, 
from  the  explosion  of  the  boiler  of  the  steam- 
boat New  World,  while  he  was  a  passenger,  on 
her  passage  from  Sacramento  to  San  Francisco, 
in  California. 

The  District  Court  decreed  for  the  libelant 
in  $2,500  damages  and  costs;  and  the  owners 
of  the  boat  appealed  to  this  court. 

The  substance  of  the  evidence  is  stated  in 
the  opinion  of  the  court. 

It  was  argued  by  Mr.  Cutting  for  the  ap- 
pellants, and  by  Mr.  Mayer  for  the  appellee. 

Points  for  the  appellants: 

First.  The  steamboat  New  World  occupied 
no  relation  towards  the  libelant  that  imposed  on 
her  the  duty  to  carry  safely,  or  any  duty  what- 
ever, as  the  libelant  had  not  paid,  and  was  not 
to  pay  any  compensation  for  his  transportation. 

1.  The  master  had  no  power  to  impose  any 
obligation  upon  the  steamboat,  by  receiving  a 
passenger  without  compensation. 

It  was  not  within  the  scope  of  his  authority. 
Grant  v.  Norway,  10  Com.  Bench  R.  Mann  (J. 
&  S.  664,  688,  reported  also  in  2  E.  Law  and 
Eq.  337,  and  15  Jur.  296;  Butler  v.  Basing,  2 
C.  &  P.  613;  Citizens'  Bank  v.  Nantucket  S.  B. 
Co.  2  Story,  C.  C.  32,  34 ;  Pope  v.  Nickerson,  3 
Story.  C.  C.  475;  Gen.  Int.  Ins.  Co.  v.  Ruggles, 
12  Wheat.  408;  Middleton  v.  Fowler  et  al.  1 
Salk,  282. 

2.  There  was  no  benefit  conferred  on  the 
steamboat  whence  any  obligation  could  result. 

3.  It  was  not  a  case  of  bailment.  Story  on 
Bailm.  sec.  2;  Kent's  Com.  Vol.  II.  p.  558; 
Ang.  on  Car.  sec.  4. 

4.  The  libelant  assumed  the  risk  of  his  own 
transportation. 

5.  The  libelant  stands  in  a  less  favorable  re- 
lation than  the  steamboat's  servants,  but  she 
would  not  be  liable  to  them  for  negligence  of 
their  fellow-servants.  Farwcll  v.  B.  &  W.  R. 
R.  Co.  4  Mete.  49;  Hayes  v.  Western  R.  R.  Co. 
3  Cush.  270;  CJoon  v.  Syracuse  Sc  U.  R.  R.  Co. 
1  Seld.  493;  S.  C.  6  Barb,  231;  Priestley  v. 
Fowler,  3  M.  &  W.  1. 

6.  He  stands  in  a  less  favorable  relation  than 
goods  carried  under  gratuitous  bailment  of  man- 
date. 

471*]     'For  passengers  carried  for  hire  stand 
in  less  favored  positions  than  goods. 

But  the  gratuitous  mandate  imposes  only  the 
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slightest  diligence,  and  attaches  liabilitj  only 
to  gross  negligence.  An^.  on  Car.  see.  21 ; 
Story  on  Bailm.  sees.  140,  174. 

7.  He  stands  in  a  less  favorable  relation  thaa 
slaves  transported  gratuitously  from  mere  mo- 
tives  of  humanity.  But  the  carrier  is  only  lia- 
ble for  gross  negligence  in  their  carriage.  Boyoe 
V.  Anderson,  2  Pet.  166. 

8.  In  no  reported  case  has  any  such  acti<m 
been  brought,  or  right  of  action  claimed. 

Second.  Even  if  the  libelant  were  to  be  re- 
garded as  a  passenger  carried  for  hire,  the 
steamboat  would  only  be  responsible  for  neg- 
ligence, and  would  not  be  responsible  for  any 
injury  which  should  happen  by  reason  of  any 
hidden  defect  in  the  absence  of  negligence.  In- 
galls  V.  Bills,  9  Mete.  1 ;  Stokes  ▼.  SaltonatiOl, 
13  Pet.  181. 

But  as  the  libelant  was  to  be  carried  ffratui- 
tously,  the  steamboat  cannot,  in  any  view  of 
the  case,  be  held  responsible  except  for  gross 
negligence.  Boyce  v.  Anderson,  2  Pet.  IM; 
Story  on  Bailm.  sec.  174. 

Third.  There  was  no  negligence  on  tlis  part 
of  the  steamboat. 

1.  The  boilers  were  properly  oonttmcted. 
She  was  built  as  a  first-class  boat.  She  had 
been  inspected  by  the  State  Inspector;  and  al- 
lowed 40  pounds  of  steam;  by  the  U.  8.  In- 
spector, and  allowed  35  pounds;  and  by  nei- 
ther  of  these  inspectors  was  any  fault  found 
with  the  structure  of  her  boilers.  Van  Wart 
and  Cook  both  concur  in  judgment  that  the 
boilers  were  sufficient. 

Lightall  is  the  only  witness  that  intimates  a 
different  opinion,  and  he  does  not  testify  that 
it  was  usual  to  have  a  stay  brace,  or  tbmt  it 
was  negligence  to  omit  it.  He  merely  regards 
it  as  "a  measure  of  safety,"  and  he  then  admits, 
that  the  "stay,"  if  there,  would  not  have  pre- 
vented the  explosion.  It  would  simply,  in  his 
opinion,  have  made  the  consequence  of  the  ex- 
plosion less  serious. 

2.  The  boilers  were  frequently  and  carefully 
examined. 

No  evidence  is  introduced  to  controvert  thia. 

3.  The  engineer  employed,  and  then  in  charge^ 
was  a  man  of  skill  and  prudence. 

This  is  not  denied. 

4.  The  steamboat  was  not  racing. 

Mere  competition  is  not  of  itself  negligence^ 
unless  recklessly  or  improperly  conducted. 
Barbour,  J.,  13  Pet.  192. 

5.  The  steamboat  was  not  carrying  an  im- 
proper amount  of  *steam.  She  was  al-  [^4tt 
lowed  35  pounds  by  the  lowest  certificate;  40 
pounds  by  the  certificate  of  another  inspector. 
She  was  at  the  time  of  the  accident  carrying 
only  23  pounds. 

No  witness  testifies  that  she  carried  more 
than  that. 

This  is  the  only  fault  that  could  ba^e 
tributed  to  the  happening  of  the  evplosii 

6.  Kosin  was  not  used  to  generate  steam. 

Haskell  is  the  only  witness  that  gives  evi- 
dence tending  to  establish  this.  But  hs  doca 
not  swear  the  article  he  saw  was  rosin.  He 
admits  that  he  did  not  see  any  put  on  the  lire. 
He  was  stunned  by  the  accident,  and  his  reeol- 
lection  should  not  be  relied  on  against  tkt 
positive  testimony  of  two  witnesses. 

Mr.  Mayer  contended  that  the  decree  of  the 
District  Court  was  right  for  these  reasons: 

Howard  !•> 
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L  The  wrong  occurred  within  the  range  and 
influence"  of  the  tide,  and  was  within  the 
admiralty  jurisdiction,  as  now  by  this  court  de- 
fined. Waring  v.  Clarke,  6  How.  441;  New 
Jersey  Steamboat  Co.  v.  Merchants'  Bank,  6 
How.  344. 

IL  The  disaster  is  of  itself  prima  fade  evi- 
dence of  negligence,  culpable  to  the  degree  nec- 
essary to  attfush  liability  for  the  damage,  and 
there  is  no  testimony  here  to  coimtervsul  that 
conclusion.  McKinney  y.  Neil,  1  McLean,  640; 
Stokes  V.  Saltonstall,  13  Pet.  181. 

in.  Although  the  steamboat  ma^  not  be  con- 
sidered as  a  ''common  carrier"  in  case  of  a 
gratnitous  service  (or  mandate,  as  the  Law  of 
Bailment  phrases  it),  there  is,  nevertheless,  ev- 
en under  a  gratuitous  undertaking,  an  obliga- 
tion to  have  all  enginery  in  proper  condition  to 
earry  passengers  safely,  and  a  responsibility 
proportionate  to  the  scrupulous  care  necessary 
is  so  hazardous  a  mode  of  conveyance.  And  it 
might  be  justly  contended  that  a  liability  at- 
taches here,  if  even  for  the  slightest  negligence. 
But  gross  negligence  is  shown  not  only  by  the 
conduct  of  the  boat  on  the  occasion,  but  by  the 
incompleteness,  for  the  perils  of  the  passage,  of 
the  machinery.  That  madequacy,  per  se,  im- 
putes gross  negligence.  McKinney  v.  Neil,  i 
McLean,  540;  Maury  v.  Talmadge,  2  McLean, 
157;  Hale  v.  Steamboat  Company,  13  Conn.  319; 
Fellowes  v.  Gordon,  &  B.  Mon.  415;  Story  on 
BaUm.  125. 

Mr.  Justice  Curtis  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  of  the  Dis- 
trict Court  of  the  United  States  for  the  North- 
ern District  of  California,  sitting  in  admiralty. 
The  libel  alleges  that  the  appellee  was  a  pas- 
senger on  board  the  steamer  on  a  voyage  from 
Sacramento  to  San  Francisco,  in  June,  1851, 
and  that,  while  navigating  within  the  ebb  and 
flow  of  the  tide,  a  boiler  flue  was  exploded 
473*]  through  negligence,  *and  the  appellee 
grievously  scalded  b^  the  steam  and  hot  water. 

The  answer  admits  that  an  explosion  oc- 
corred  at  the  time  and  place  alleged  in  the 
libel,  and  that  the  appellee  was  on  board  and 
mod  was  injured  thereby,  but  denies  that  he 
was  a  passenger  for  hire,  or  that  the  explosion 
was  the  consequence  of  negligence. 

The  evidence  shows  that  it  is  customary  for 
the  masters  of  steamboats  to  permit  persons 
whose  usual  employment  is  on  board  of  such 
V)ats,  to  go  from  place  to  place  free  of  charge ; 
that  the  appellee  had  formerly  been  employed 
as  a  waiter  on  board  this  boat;  and  just  oefore 
•he  sailed  from  Sacramento  he  applied  to  the 
master  for  a  free  passa^  to  San  Francisco, 
which  was  granted  to  him,  and  he  came  on 
board. 

It  has  been  urged  that  the  master  had  no 
power  to  impose  any  obligation  on  the  steam - 
fxMit  by  receiving  a  passenger  without  compen- 
sation. 

But  it  cannot  be  necessary  that  the  compen- 
sation should  be  in  money,  or  that  it  should 
aecnie  directly  to  the  owners  of  the  boat.  If 
the  master  acted  under  an  authority  usually 
sxercised  by  masters  of  stealnboats,  if  such  ex- 
ercise of  authority  must  be  presumed  to  be 
known  to  and  acquiesced  in  by  the  owners,  and 
the  practice  is,  even  indirectly,  beneficial  to 
14  X.  ed. 


them,  it  must  be  considered  to  have  been  a 
lawful  exercise  of  an  authority  incident  to  his 
command. 

It  is  proved  that  the  custom  thus  to  receive 
steamboat  men  is  general.  The  owners  must 
therefore  be  taken  to  have  known  it,  and  to 
have  acquiesced  in  it,  inasmuch  as  they  did  not 
forbid  the  master  to  conform  to  it.  And  the 
fair  presumption  is,  that  the  custom  is  one 
beneficial  to  themselves.  Any  privilege  gen- 
erally accorded  to  persons  in  a  particular  em- 
ployment, tends  to  render  that  employment 
more  desirable,  and  of  course  to  enable  the  em- 
ployer more  easily  and  cheaply  to  obtain  men 
to  supply  his  wants. 

It  is  true  the  master  of  a  steamboat,  like 
other  agents,  has  not  an  unlimited  authority. 
He  is  the  agent  of  the  owner  to  do  only  what  is 
usually  done  in  the  particular  employment  in 
which  he  is  engaged.  Such  is  the  general  re- 
sult of  the  authorities.  Smith  on  Mer.  Law, 
559;  Grant  v.  Norway,  10  Com.  B.  688,  S.  C. 
2  Eng.  L.  and  Eq.  337;  Pope  v.  Nickerson,  3 
Story,  458;  Citizens'  Bank  v.  Nantucket  Steam- 
boat Co.  2  Story,  32.  But  different  employ- 
ments may  and  do  have  different  usages,  and 
consequently  confer  on  the  master  different 
powers.  And  when,  as  in  this  case,  a  usage  ap- 
pears to  be  general,  not  unreasonable  in  it- 
self, and  indirectly  beneficial  to  the  owner,  we 
*are  of  opinion  the  master  has  power  [*474 
to  act  under  it  and  bind  the  owner. 

The  appellee  must  be  deemed  to  have  been 
lawfully  on  board  under  this  general  custom. 
Whether  precisely  the  same  obligations  in  all 
respects  on  the  part  of  the  master  and  owners 
and  their  boat,  existed  in  his  case,  as  in  that  of 
an  ordinary  passenger  paying  fare,  we  do  not 
find  it  necessary  to  determine.  In  The  Phila- 
delphia and  Reading  Railroad  Company  v. 
Derby,  14  How.  485,  which  was  a  case  of 
gratuitous  carriage  of  a  passenger  on  a  railroad, 
this  court  said:  "When  carriers  undertake  to 
convey  persons  by  the  powerful  but  dangerous 
agency  of  steam,  public  policy  and  safety  re- 
quire that  they  should  be  held  to  the  greatest 
possible  care  and  diligence.  And  whether  the 
consideration  for  such  transportation  be  pecun- 
iary or  otherwise,  the  personal  safety  of  passen- 
gers should  not  be  left  to  the  sport  of  chance 
or  the  negligence  of  careless  agents.  Any  neg- 
ligence, in  such  cases,  may  well  deserve  the 
epithet  of  gross." 

We  desire  to  be  understood  to  re-aflirm  that 
doctrine,  as  resting,  not  only  on  public  policy, 
but  on  sound  principles  of  law. 

The  theory  that  there  are  three  degrees  of 
negligence,  described  by  the  terms  slight,  ordi- 
nary, and  gross,  has  been  introduced  into  the 
common  law  from  some  of  the  commentators 
on  the  Roman  law.  It  may  be  doubted  if  these 
terms  can  be  usefully  applied  in  practice.  Their 
meaning  is  not  fixed,  or  capable  of  being  so. 
One  degree,  thus  described,  not  only  may  be 
confounded  with  another,  but  it  is  quite  im- 
practicable exactly  to  distinguish  them.  Their 
signification  necessarily  varies  according  to  cir- 
cumstances, to  whose  influence  the  courts  have 
been  forced  to  yield,  until  there  are  so  many 
real  exceptions  that  the  rules  themselves  can 
scarcely  be  said  to  have  a  general  operation. 
In  Storcr  v.  Gowen,  18  Maine,  177,  the  Supreme 
Court  of  Maine  says:     "How  much  care  will, 
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In  a  given  ease,  relieve  a  party  from  the  impu- 
tation of  gross  negligence,  or  what  omission 
will  amount  to  the  diarge,  is  necessarily  a  ques- 
tion of  fact,  depending  on  a  great  variety  of 
circumstances  which  the  law  cannot  exactly  de- 
fine." Hr.  Justice  Story,  Bailments,  sec.  11, 
says:  ''Indeed,  what  is  common  or  ordinary 
diligence  is  more  a  matter  of  fact  than  of  law." 
If  the  law  furnishes  no  definition  of  the  terms 
gross  negligence,  or  ordinary  negligence,  which 
can  be  applied  in  practice,  but  leaves  it  to  the 
jury  to  determine,  in  each  case,  what  the  duty 
was,  and  what  omissions  amount  to  a  breach  of 
it,  it  would  seem  that  imperfect  and  confess- 
edly unsuccessful  attempts  to  define  that  duty 
had  better  be  abandoned. 

Recently  the  judges  of  several  courts  have 
475*]  expressed  their  Misapprobation  of  these 
attempts  to  fix  the  degrees  of  diligence  by  legal 
definitions,  and   have  complained  of  the   im- 

Sracticability  of  applying  them.  Wilson  ▼. 
rett,  11  Mees.  &  Wels.  113;  Wylde  v.  Pick- 
ford,  8  lb.  443,  461,  462;  Hinton  v.  Dibbin,  2 
Q.  B.  646,  651.  It  must  be  confessed  that  the 
difficulty  in  defining  gross  negligence,  which  is 
apparent  in  perusing  such  cases  as  Tracy  et  al. 
V.  Wood,  3  Mass.  132,  and  Foster  v.  The  Essex 
Bank,  17  Mass.  479,  would  alone  be  suflicient 
to  justify  these  complaints.  It  may  be  added 
that  some  of  the  ablest  commentators  on  the 
Roman  law,  and  on  the  Civil  Code  of  France, 
have  whollv  repudiated  this  theory  of  three  de- 
grees of  diligence,  as  unfounded  in  principles 
of  natural  justice,  useless  in  practice,  and  pre- 
senting inextricable  embarrassments  and  diffi- 
eulties.  See  Toullier's  Droit  Civil,  6th  vol. 
p.  239,  etc.;  Uth  vol.  p.  203,  etc.;  Makeldey 
Man.  Du  Droit  Romain,  191,  etc. 

But  whether  this  term,  gross  negligence,  be 
used  or  not,  this  particular  case  is  one  of  ffross 
negligence,  according  to  the  tests  which  nave 
been  applied  to  such  a  case. 

In  tne  first  place,  it  is  settled,  that  'the 
bailee  must  proportion  his  care  to  the  injury  or 
loss  which  is  likely  to  be  sustained  by  any  im- 
providence on  his  part.''  Story  on  Bail.  sec.  15. 
It  is  also  settled  that  if  the  occupation  or  em- 
ployment be  one  requiring  skill,  the  failure  to 
exert  that  needful  skill,  either  because  it  is  not 
possessed,  or  from  inattention,  is  gross  negli- 

gence.  Thus  Heath,  J.,  in  Shields  v.  Black- 
ume,  1  H.  Bl.  161,  says,  'If  a  man  applies 
to  a  surgeon  to  attend  him  in  a  disorder  for  a 
reward,  and  the  surgeon  treats  him  improperly, 
there  is  gross  negligence,  and  the  surgeon  is 
liable  to  an  action;  the  surgeon  would  also  be 
liable  for  such  negligence  if  he  undertook  gratis 
to  attend  a  sick  person,  because  his  situation 
implies  skill  in  surgery."  And  Lord  Lough- 
borough declares  that  an  omission  to  use  skill 
is  gross  negligence.  Mr.  Justice  Story,  although 
he  controverts  the  doctrine  of  Pothier,  that  any 
negligence  renders  a  gratuitous  bailee  responsi- 
ble for  the  loss  occasioned  by  his  fault,  and  also 
the  distinction  made  by  Sir  William  Jones,  be- 
tween an  undertaking  to  carry  and  an  under- 
taking to  do  work,  yet  admits  that  the  respon- 
sibility exists  when  there  is  a  want  of  due  skill, 
or  an  omission  to  exercise  it.  And  the  same 
may  be  said  of  Mr.  Justice  Porter,  in  Percy  v. 
Millaudon,  20  Martin,  75.  This  qualification  of 
the  rule  is  also  recognized  in  Stanton  et  al.  v. 
Bell  et  aL  2  Hawks,  145. 
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That  the  proper  management  of  the  boile 
and  machinery  of  a  steamboat  reqvdrea  skill, 
must  be  admitted.    Indeed,  by  the  Act  of  Con- 
gress of  August  30,  1852,  great  and  unusiial 
precautions  are  taken  to  exclude  from  this  eoa- 
ploymcnt  all  persons  who  do  not  possess    It. 
That  an  omission  to  exercise  this  skill  vigUmat- 
ly    *and   faithfullv,   endangers,   to   a    [*47« 
frightful  extent,  the  lives  and  limbs  off  grtrnt 
numbers  of  human  beings,  the  awful  destme- 
tion  of  life  in  our  eountry  by  the  explosions  of 
steam  boilers  but  too  painfully  proves.     We 
do  not  hesitate  therefore  to  declare  that  negli- 
gence in  the  care  or  management  of  such  bofl- 
ers,  for  which  skill  is  necessary,  the  probsbls 
consequences    of    which    negligence    is    injury 
and  loss  of  the  most  disastrous  kind,  is  to  be 
deemed  culpable  negligence,  rendering  the  own- 
ers   and   the   boat    liable   for   damages,    eres 
in  case  of  the  gratuitous  carriage  of  a  passen- 
ger.    Indeed,  as  to  explosion  of  boilers  sad 
fines,   or    other    dangerous    escape    of    steam 
on  board  steamboats,  Congress  has,  in  elesr 
terms,  excluded  all  such  cases  from  the  op- 
eration of  a  rule  requiring  gross  negligence  to 
be  proved  to  lay  the  foundation  of  an  action 
for  damages  to  person  or  property. 

The  thirteenth  section  of  the  Act  of  Jnlj  7» 
1838,  5  Stat,  at  L.  306,  provides:  That  ia 
all  suits  and  actions  against  proprietors  of 
steamboats  for  injury  arising  to  persons  or 
property  from  the  bursting  of  the  boiler  of  any 
steamboat,  or  the  collapse  of  a  fiue,  or  other 
dangerous  escape  of  steam,  the  fact  of  sack 
bursting,  collapse,  or  injurious  escape  of  stesn 
shall  be  taken  as  full  prima  facie  evidenos  suf- 
ficient to  charge  the  defendant,  or  those  in  his 
employment,  with  negligence,  until  he  sbsll 
show  that  no  negligence  has  been  committed 
by  him  or  those  in  his  employment." 

This  case  falls  within  this  section;  and  H  is 
therefore  incumbent  on  the  claimants  to  provs 
that  no  negligence  has  been  committed  by  tboss 
in  their  employment. 

Have  they  proved  this?  It  appears  that  the 
disaster  happened  a  short  distance  above  Beai* 
cia;  that  another  steamer,  called  the  Wilson  G. 
Hunt,  was  then  about  a  quarter  of  a  mils 
astern  of  the  New  World,  and  that  the  boat 
first  arriving  at  Benicia  got  from  twenty-five  to 
flfty  passengers.  The  pilot  of  the  Hunt  says  k# 
hardly  knows  whether  the  boats  were  racing, 
but  both  were  doing  their  best,  and  this  is  eon- 
firmed  by  the  assistant  pilot,  who  says  the  bests 
were  always  supposed  to  eome  down  as  fast  as 
possible;  the  first  boat  at  Benicia  gets  fron 
twenty- five  to  fifty  passengers.  And  he  add« 
that  at  a  particular  place  called  *^he  slough* 
the  Hunt  attempted  to  pass  the  New  World. 
Fay,  a  passenger  on  board  the  New  World, 
swears,  that  on  two  occasions,  before  readiinf 
"the  slough"  the  Hunt  attempted  to  pass  the 
New  World,  snd  fsiled;  that  to  his  knowledgr 
these  boats  had  been  in  the  habit  of  eontending 
for  the  mastery,  and  on  this  occasion  both  werr 
doing  their  best.  The  fact  that  the  Hmit  at- 
tempted to  pass  the  New  World  in  thr 
slough"  is  denied  by  two  of  the  respondents* 
witnesses,  but  they  do  not  meet  the  testimony 
of  Fay,  as  to  the  two  previous  *attempts.[*4T'7 
Haskell,  another  passenger,  says,  "abovt  ten 
minutes  before  the  explosion  I  was  stsadlng 
looking  at  the  engine;  ws  taw  the  engineer  was 
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eTidentlj  a  little  excited,  by  his  nmning  to  ft 
little  window  to  look  out  at  the  boat  behind. 
He  repeated  this  ten  or  fifteen  times  in  a  very 
short  time."  The  master,  clerk,  engineer,  as- 
Blatant  engineer,  pilot,  one  fireman,  and  the 
steward  of  the  New  World,  were  examined  on 
behalf  of  the  claimants.  No  one  of  them,  save 
the  pilot,  denies  the  fact  that  the  boats  were 
racing.  With  the  exception  of  the  pilot  and 
the  engineer,  they  are  wholly  silent  on  the  sub- 
i^t.  The  pilot  says  they  were  not  racing. 
The  engineer  says:  "We  had  some  little 
strife  between  us  and  the  Hunt  as  to  who 
should  get  to  Benicia  first.  There  was  an  a^ee- 
ment  made  that  we  should  go  first.  I  think  it 
was  a  trip  or  two  before."  Considering  that  the 
master  says  nothing  of  any  such  agreement,  that 
it  does  not  appear  to  have  been  known  to  any 
other  person  on  board  either  boat,  that  this 
witness  and  the  pilot  were  both  directly  con- 
nected with  and  responsible  for  the  negligence 
charged,  and  that  the  fact  of  racing  is  substan- 
tially sworn  to  by  two  passengers  on  board 
the  New  World,  and  by  the  pilot  and  assistant 
pilot  of  the  Hunt,  and  is  not  denied  by  the 
master  of  the  New  World,  we  cannot  avoid  the 
eonclusion  that  the  fact  is  proved.  And  cer- 
tainly it  greatly  increases  the  burden  which  the 
Act  of  Congress  has  thrown  on  the  claimants. 
It  is  possible  that  those  managing  a  steamboat 
engaged  in  a  race  may  use  all  that  care  and 
adopt  all  those  precautions  which  the  danger- 
ous power  they  employ  renders  necessary  to 
safety.  But  it  is  highly  improbable.  The  ex- 
citement engendered  by  strife  for  victory  is  not 
a  fit  temper  of  mind  for  men  on  whose  judg- 
ment, vigilance,  coolness  and  skill  the  lives  of 
passengers  depend.  And  when  a  disastrous. ex- 
plosion has  occurred  in  such  a  strife,  this  court 
cannot  treat  the  evidence  of  those  engaged  in  it, 
and  prima  facie  responsible  for  its  consequences, 
as  sufficient  to  disprove  their  own  negligence, 
which  the  law  presumes. 

We  consider  the  testimony  of  the  assistant 
engineer  and  fireman,  who  are  the  only  wit- 
nesses who  speak  to  the  quantity  of  steam  car- 
ried, as  wholly  unsatisfactory.  They  say  the 
boiler  was  allowed  by  the  inspector  to  carry 
forty  pounds  to  the  inch,  and  that  when  the 
explosion  occurred,  they  were  carrying  but 
twenty-three  pounds.  The  principal  engineer 
says  he  does  not  remember  how  much  steam 
they  had  on.  The  master  is  silent  on  the  sub- 
jeet,  and  savs  nothing  as  to  the  speed  of  the 
bcMit.  The  clear  weight  of  the  evidence  is  that 
the  boat  was,  to  use  the  language  of  some  of 
the  witnesses,  doing  its  best.  We  are  not  con- 
vinced that  she  was  carrying  only  twenty-three 
pounds,  little  more  than  half  her  allowance. 
478*]  *This  is  the  only  evidence  by  which 
the  claimants  have  endeavored  to  encounter  the 
presumption  of  negligence.  In  our  opinion  it 
does  not  disprove  it;  and  consequently  the 
claimants  are  liable  to  damases,  and  the  decree 
of  the  IHstrict  Court  must  be  affirmed. 

Mr.  Justice  Daniel  dissented. 

Mr.  Justice  Daniel: 

From  the  opinion  of  the  majority  of  the 
judges  in  this  case  I  dissents 

"niat  the  appellee  in  this  case  has  sustained  a 
serious  injury  cannot,  eonsistently  with  the 
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proofs  adduced,  be  denied,  and  it  is  probable 
that  the  compensation  which  has  been  awaxdec 
him  may  not  be  more  than  commensurate  with 
the  wrong  inflicted  upon  him,  or  greater  thaji 
that  for  which  the  appellants  were  justly  re 
sponsible.  But  the  only  question  in  my  view 
which  this  court  can  properly  determine,  re- 
lates neither  to  the  character  nor  extent  of  the 
injury  complained  of,  nor  to  the  adequacy  of 
the  redress  which  has  been  decreed.     It  is  a 

Suestion  involving  the  power  of  this  court  to 
eal  with  the  rights  or  duties  of  the  parties  to 
this  controversy  in  the  attitude  in  which  they 
are  presented  to  its  notice. 

This  is  a  proceeding  under  the  admiralty  ju- 
risdiction, as  vested  in  the  courts  of  the  United 
States  by  the  Constitution.  It  is  the  case  of 
an  alleged  marine  tort.  The  libel  omits  to  al- 
lege that  the  act  constituting  the  gravamen  of 
the  complaint,  did  not  occur  either  infra  corpus 
comitatus,  nor  infra  fauces  terra.  It  will  hard- 
ly be  denied  that  the  rule  of  the  admiralty  in 
England,  at  the  time  of  the  adoption  of  the 
Constitution,  confined  the  jurisdiction  of  the 
admiralty  within  the  limits  above  referred  to, 
or  that  the  admiralty  never  had  in  England 
general  or  concurrent  jurisdiction  with  the 
courts  of  common  law,  but  was  restricted  to 
controversies  for  the  trial  of  which  the  pais,  or 
local  jury,  could  not  be  obtained.  Having  on 
a  former  occasion  investigated  extensively  the 
origin  and  extent  of  the  admiralty  powers  of 
the  federal  courts  (see  New  Jersey  Steam  Nav- 
igation Company  v.  Merchants'  Bank,  6  How. 
344),  it  is  not  now  my  purpose  to  do  more 
than  to  refer  to  that  examination,  and  to  main 
tain  my  own  consistency  by  the  re -assertion  of 
my  adherence  to  the  constitutional  principles 
therein  propounded,  principles  by  which  I  am 
constrained  to  deny  the  jurisdiction  of  this 
court  and  of  the  Circuit  Court,  in  the  case  be- 
fore us. 

It  is  true  that  the  libel  in  this  case  alleges  the 
injury  to  have  been  committed  within  the  ebb 
and  fiow  of  the  tide,  but  it  is  obvious  that  such 
an  allegation  does  not  satisfy  the  description  of 
•an  occurrence  which  to  give  jurisdic-  [•479 
tion  must  be  marine  or  nautical  in  its  character 
and  locality.  Although  all  tides  are  said  to 
proceed  from  the  action  of  the  moon  upon  the 
ocean,  it  would  be  a  non  sequitur  should  the 
conclusion  be  attempted  that  therefore  every 
river  subject  to  tides  was  an  ocean. 

It  to  my  view  seems  manifest  that  an  ex- 
tension of  admiralty  jurisdiction  over  all  waters 
affected  by  the  ebb  and  fiow  of  the  tide,  would 
not  merely  be  a  violation  of  settled  and  vener- 
able authority,  but  would  necessarily  result  in 
the  most  mischievous  interference  with  the 
common  law  and  internal  and  police  powers  of 
every  community.  Take  one  illustration  which 
may  be  drawn  from  subjects  within  our  im- 
mediate view. 

In  the  small  estuary  which  traverses  the  ave- 
nue leading  to  this  court  room,  the  tides  of  the 
Potomac  regularly  ebb  and  flow,  although  upon 
the  receding  of  the  tide  this  water-course  can  be 
stepped  over.  Upon  the  return  of  the  tide  there 
may  be  seen  on  this  water  numerous  boys 
bathinff  or  angling,  or  passing  in  canoes.  Should 
a  conflict  arise  amongst  these  urchins,  originat- 
ing either  in  collision  of  canoes  or  an  entang- 
11^  of  fishing  lines,  or  from  any  similar  cause, 
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this  would  present  a  case  of  admiralty  jurisdic- 
tion fully  as  legitimate  as  that  which  is  made 
"by  the  libel  in  the  case  before  us.  Yet  the  cor- 
porate authorities  of  Washington  would  think 
strangely  no  doubt  of  finding  themselves,  by 
the  exertion  of  a  great  national  power  de- 
signed for  national  purposes,  ousted  of  their 
powA  to  keep  the  peace,  and  to  inflict  upon 
rioters  within  their  notorious  limits,  the  dis- 
cipline of  the  workhouse. 

I  am  opposed  to  every  assumption  of  author- 
ity by  forced  implications  and  constructions. 
I  would  construe  the  Constitution  and  the  stat- 
utes by  the  received  acception  of  words  in  use 
■at  the  time  of  their  creation,  and  in  obedience 
to  this  rule,  I  feel  bound  to  express  my  belief 
that,  in  the  present  and  in  all  similar  cases,  this 
•court  has  no  jurisdiction  imder  the  Ck>n8titu- 
tion  of  the  United  States. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  District  Court  of 
the  United  States  for  the  Northern  District  of 
Culifomia,  and  was  ar^ed  by  counsel;  on  con- 
sideration whereof,  it  is  now  ordered,  adjudged 
and  decreed  by  this  court,  that  the  decree  of 
the  said  District  Court  in  this  cause  be,  and  the 
same  is  hereby  affirmed,  with  costs  and  in- 
terest, at  the  same  rate  per  annum  that  similar 
decrees  bear  in  the  courts  of  the  State  of  Cali- 
fornia. 


480*]  •WILLIAM  H.  SEYMOUR  and  Dayton 
S.  Morgan,  Plaintifi's  in  Error, 

V. 

CYRUS  H.  Mccormick. 

Patent  right — measure  of  damages  for  infringe- 
ment— Reaping  machine. 

In  1884  McCormIck  obtained  a  patent  for  a  reap- 
ing machine.     This  patent  expired  in  1848. 

In  1845  be  obtained  a  patent  for  an  improve- 
ment upon  bis  patented  machine:  and  in  1847 
another  patent  for  new  and  useful  improvements 
in  the  reaping  machine. 

The  principal  one  of  these  last  was  in  giving 
to  the  raker  of  the  grain  a  convenient  seat  upon 
the  machine. 

In  a  suit  for  violation  of  the  patent  of  1847.  it 
was  erroneous  in  the  Circuit  court  to  say  that 
the  defendant  was  responsible  in  damages  to  the 
same  extent  as  if  he  had  pirated  the  whole  ma- 
chine. 

It  was  also  erroneous  to  lay  down  as  a  rule  for 
the  measure  of  damages,  the  amount  of  profits 
which  the  patentee  would  have  made,  if  he  had 
constructed  end  sold  each  one  of  the  machines 
which  the  defendants  constructed  and  sold.  There 
was  no  evidence  to  show  that  the  patentee  could 
have  constructed  and  sold  any  more  than  he 
actually   did. 

The  Acts  of  Congress  and  the  rules  for  measur- 
ing damages,  examined  and  explained. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  States 
for  the  Northern  District  of  New  York. 

The  manner  in  which  the  suit  was  brought, 
and  the  charge  of  the  Circuit  Court,  which  was 
excepted  to,  are  stated  in  the  opinion  of  the 
oouit.  The  reporter  passes  over  all  other 
questions  which  were  raised  and  decided,  ex- 
cept those  upon  which  the  decision  of  this 
court  turned. 

NOTK. — Damages  for  infringement  of  patent  as 
affected  by   loss  of   profits — see  note,   61    L.BJL. 
801. 
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It  was  argued  by  Mr.  Gillet  for  the  plaintiffs 
in  error,  and  by  Messrs.  Stevens  and  Johnson 
for  the  defendants  in  error.  There  was  also  a 
brief  filed  by  Mr.  Selden  for  the  plaintiffs  in 
error. 

The  following  points  are  taken  from  the  brief 
of  Mr.  Gillet  for  the  plaintiffs  in  error: 

Sixth.  Where  the  claim  on  which  the  suit  Is 
founded  is  for  an  improvement  on  old  ma- 
chines, patented  or  unpatented,  the  plaintiff  is 
not  entitled  to  recover,  as  a  measure  of  dam* 
ages,  the  mechanical  profits  that  he  could  noAke 
upon  the  whole  machme,  including  the  old  part. 
His  damages  are  limited  to  the  profits  on  mak- 
ing and  vending  the  improvement  patented  and 
infringed. 

The  plaintiff  recited  in  his  declaration  and 
furnished  oyer  of  his  old  patent  of  1834,  for  a 
reaping  machine,  which  expired  in  1848,  ai 
his  patent  of  1845,  which  is  described  as  an  *i] 
provement  upon  his  patented  machine."  In  his 
patent  of  1847,  he  claims  "new  and  useful  im- 
provements in  the  reapine  machine  fonaerlj 
patented  by  me*'  in  which  he  also  claims  othei 
improvements  besides  the  one  in  oontroTeray. 
which  is  his  last  claim,  and  relates  to  the  aeatl 
For  the  purpose  of  this  suit,  the  machine  de- 
scribed in  the  patent  of  1834  (which  had  in  fact 
become  *public  property),  and  the  im-  [*481 
provements  in  the  patent  of  1845,  and  a  larvs 
portions  of  those  included  in  that  of  1847,  tSa 
defendants  had  a  perfectly  lawful  right  to 
This  covered  the  whole  of  the  improved 
ing  machine,  except  what  related  to  the  seat, 
and  its  combination  with  the  reel.  It  cost  tha 
defendants  to  make  their  machine,  which  had 
no  seat,  about  $04.20.  There  was  no  proof  to 
show  the  extent  of  the  cost  of  the  plaintiff's 
•eat.  One  was  made  bv  Zinck,  for  $1.  Tbs 
plaintiff  allowed  Brown  m  effect,  in  1845,  1840, 
$75  each,  for  making  machines  without  the  de- 
vated  seat-^and  he  proved  on  this  trial  by 
Blakesley,  that  it  cost  him  only  $30,  and  by 
Dorman,  $37,  to  make  them  with  it.  There 
can  be  no  pretense  that  the  addition  of  the 
seat,  and  what  is  covered  by  the  last  elaim, 
added  much,  if  anything,  to  the  cost  of  eoa- 
structinc^  the  improved  maehine.  The  plaintiff 
proved  by  Blakesley,  that  the  manufacturer's 
profits  on  the  whole  machine,  including  a  $30 
patent  fee,  was  $74. 

It  is  evident  that  the  manufacturer't  proftl 
constituted  the  principal  item  of  gain  in  ooa- 
structing  and  selling  tne  plaintiff's  reaper.  Ths 
court  instructed  the  jury  that  this  pront  on  the 
two  old  machines,  and  on  that  part  of  the  new 
not  in  controversy,  could  be  recovered  as  a 
part  of  the  plaintiff's  "actual  damage"  for 
violating  the  fast  claim  of  the  patent  of  1847. 
The  old  machine  of  1834  was  public  property, 
and  everybody  had  a  right  to  construct  and  use 
it.  The  patents  show  that  it  contained  the 
great  and  fimdamental  parts,  and  nearly  the 
whole  of  the  new  machine.  As  the  plaintiff 
had  decided  not  to  proceed  on  his  patent  of 
1845,  that  was,  in  effect,  public  property.  By 
waiving  any  right  to  proceed  on  the  first  chum 
of  his  patent  of  1847,  the  plaintiff  limited  him- 
self to  the  seat,  combined  with  the  reel.  The 
defendants  had  a  right  to  make  every  other 
part  of  the  improved  machine,  and  having  the 
right,  the  profits  up  to  that  point  were  lawfoJ- 
Iv  theirs.    They  haa  the  right  to  construct  the 
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whole,    save  the  seat.     If  a  profit  could  be 
made  upon  such  construction,  it  was  as  clearly 
theirs  as  if  they  had  been  made  upon  a  ma- 
chine totally  unlike  the  plaintiff's.     There  is 
no  law,  statute,  or  otherwise,  which  prohibits 
their  making  and  receiving  such  profits.     The 
court  instructed  the  jury  that  all  these  profits 
belonged  to  the  plaintiff,  but  pointed  to  no  law 
showing   him   entitled  to   them.     The   manu- 
facturer's profits  were  distinct  from  his  patent 
profits,  which  he  estimated  and  charged  toe  de- 
fendants  and  his   partners  generally   at   $30. 
The   charge  of  the  court  gives  him  both.     It 
makes  the  monopoly  of  a  patent  confined  to  an 
inexpensive  improvement  carry  with  it  a  mon- 
opoly of  manufacturers'  profits  upon  wKat  is 
public  property,  precisely  the  same  as  if  the 
whole    had    been    included    in    tjie    claim    on 
482*]   which  the  trial  was  had.     •The  ruling 
of  the  judge  allowed  the  plaintiff  damages  to 
as  great  an  extent  as  if  the  trial  had  been  on, 
and  had  established,  the  old  patents  of  1834 
and  1845,  and  on  the  first  claim  of  that  of  1847, 
as  well  as  on  the  last.    If  the  defendants  pay 
these  damages,  there  is  nothing  to  prevent  the 
plaintiff  suing  on  the  patent  of  1845,  and  on 
the   first  claim  of  that  of  1847,  because  this 
trial    and    verdict    were   confined   to   the    last 
claim  of  the  latter  patent.    Tlipy  were  not  re- 
covered upon.    But  the  plaintiff  was  adjudged 
to  enjoy  their  advantages,  under  the  head  of 
manufacturers'  profits.    But  we  deny  that  the 
patent  laws  confer  a  monopoly  of  profits  on 
anything  not  actually  patented.     It  would  be 
extending  the  statute  so  as  to  make  it  cover,  in 
effect,  things  that  the  patentee  did  not  invent, 
and    which   by   law   belong   to  the   puljlic   at 
large.      This    principle    would    authorize    the 
patentee  of  an  improvement  in  steamboat  ma- 
chinery,  or    railroad    cars,    carding,   spinning, 
weaving  and  other  like  machines,  to  recover 
on  a  patent  for  some  trifiing  improvement  of 
either  the  entire  profits  of  manufacturing  the 
whole  apparatus  to  which  it  might  be  attached. 
The  judge's  rule  allows  the  plaintiff  precisely 
the  same  damages  as  if  his  last  claim  covered 
the  whole  reaping  machine,  and  had  been  held 
to  be  valid.    Under  his  ruling,  if  the  material 
parts,  other  than  the  seat,  had  been  covered  by 
several  other  patents,  the   defendants   would 
have  been  responsible  on  each,  as  well  as  to  the 
plaintiff,  for  all  profits,  manufacturing  as  well 
as  for  the  patent  right.    In  such  a  case  the 
plaintiff's   rights,  as   against   the   defendants, 
would  be  precisely  as  strong  as  when  the  latter 
used    what    is   now   public   property.     If  the 
plaintiff  should  bring  a  new  suit  on  his  patent 
of  1845,  the  recovery  on  that  of  184 J  would  be 
no  bar,  and  he  might  obtain  a  second  manu- 
facturer's   profit.    The   defendants    sought    to 
attack  the  validity  of  the  patent  of  1845,  but 
the  evidence  was  ruled  out;  still  the  plaintiff 
was  allowed  to  recover  for  the  manufacturer's 
profits  of  the  part  of  the  machine  covered  by 
this  patent,  just  the  same  as  if  it  had  been  a 
part  of  the  last  claim  of  the  patent  of  1847.    If 
the  defendants  had  been  patentees  of  the  whole 
machine  except  the  seat,  and  they  had  infringed 
the   patent    for   that,   could   the   plaintiff   re- 
cover manufacturer's  profits  on  the  whole  ma- 
chine?   Clearly  not.    Still  the  rights  of  the  de- 
fendants to  make  and  use  all  but  the  seat,  are 
just  as  strong  and  legal,  when  they  use  what  is 
t4  li.  ed. 


public  property,  or  what  is  not  covered  by  the 
last  claim  of  the  patent  of  1847,  as  if  they 
exercised  them  under  a  patent.  The  fact  tl^t 
they  had  or  had  not  a  patent  for  everything 
but  the  seat,  can  neither  increase  nor  diminish 
the  plaintiff's  rights  to  damages;  they  must 
rest  solely  upon  his  patent,  and  not  upon 
those  of  others.  The  law  allows  him  all  the 
•profit  he  can  make  on  his  patented  [*483 
improvement,  and  nothing  beyond.  The  judge's 
instruction  was  clearly  erroneous,  and  vitiates 
the  verdict. 

Seventh.  In  estimating  the  plaintiff's  dam- 
ages for  an  infringement,  his  "actual  damages" 
alone  are  to  be  considered,  and  the  jury  are 
not  authorized  to  presume  that  if  the  defend- 
ants had  not  made  and  sold  machines,  "all 
persons  who  bought  the  defendants'  machines 
would  necessarily  have  been  obliged  to  go  to 
the  patentee  and  purchase  his  machines." 

The  proof  showed  that  the  plaintiff  manu- 
factured his  machines  only  at  Chicago,  in  Illi- 
nois, and  his  sales  were  in  the  Western  States, 
except  a  few  in  Western  New  York.     The  de- 
fendants    manufactured     their     machines     at 
Brockport,  near  Rochester,  in  New  York,  and 
sold  them  there,  in  Canada,  and  some  at  the 
west,  as  proved.     It  was  proved  by  llanna — 
"The  demand  within  my  knowledge  has  been 
unparalleled,  the  manufacturer  oftentinvss  not 
being  able  to  supply  the  demand  at   certain 
points."     The  plaintiff  offered  no  proof  tend- 
ing to  show  that  he  could  and  did  supply  all 
the  demands  for  his  machines,  and  could  have 
furnished  more  if  called  for.     In  the  absence 
of  this  evidence,  and  in  direct  conflict  with  the 
oath  of  the  plaintiff's  own  witness,  who  was 
his   superintendent,  the   court   instructed   the 
jury,  that  as  a  matter  of  law  they  were  to  pre- 
sume that  if  the  defendants  had  not  constructed 
and   sold   any   machines,   the   plaintiff   would 
have  manufactured  and  sold  machines  to  the 
same  persons  to  whom  the  defendants  had  sold. 
Hence,  the  jury   were  instructed  to  presume 
"in  the  judgment  of  the  law"  what  was  gross- 
ly improbable,  and  what  the  plaintiff  himself 
had   actually    disproved.    The    law    does    not 
presume  that  all  the  persons  who  purchased  of 
the  defendants  would  have  purchased  of  the 
plaintiff,  because  the  law  does  not  presume  ab- 
surdities, and  what  is  substantially  a  physical 
impossibility ;  nor  does  it  presume,  without  evi- 
dence, that  the  plaintiff  had  introduced  a  wit- 
ness who  had  sworn  falsely.    This  part  of  the 
charge  is  clearly  erroneous;  the  court  should 
have  submitted  this  matter  to  the  jury,  to  pass 
on  as  a  question  of  fact. 

(Mr.  Stevens'  eighth  point  was  relative  to  the 
following  exception  which  had  been  taken  by 
the  defendants  below,  namely ) : 

To  that  part  of  the  charge  which  states,  "the 
general  rule  is  that  the  plaintiff,  if  he  has  made 
out  his  right  to  recover,  is  entitled  to  the  actual 
damages  he  has  sustained  by  reason  of  the  in- 
fringement; and  those  damages  may  be  deter- 
mined by  ascertaining  the  profits  which,  in 
judgment  of  law,  he  would  have  made,  provided 
the  defendants  had  not  interfered  with  his 
rights.  That  view  proceeds  upon  the  principle 
that  if  the  defendants  had  not  interfered  with 
the  patentee,  all  persons  who  bought  the  de- 
•fendants'  machines  would  necessarily  ['484 
have  been  obliged  to  go  to  the  patentee  and 
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purchase  his  machine;"  the  defendants*  counsel 
excepted. 

Eighth.  The  tenth  exception  cannot  be  sus- 
tained. The  exception  is  to  that  part  of  the 
charge  which  states  that  the  rule  of  damages  is, 
"that  the  plaintiff  is  entitled  to  recover  the  ac- 
tual damages  he  has  sustained  by  reason  of  the 
infringement.*'  Those  damages  may  be  deter- 
mined by  ascertaining  the  profits  which  the 
Elaintiff  would  have  made  if  the  defendants 
ad  not  interfered  with  his  rights. 

It  is  submitted  that  this  is  the  correct  rule  of 
damages  in  any  case;  but  in  this  case  its  cor- 
rectness cannot  be  doubted.  The  defendants, 
with  a  full  knowledge  of  plaintiff's  rights,  in- 
tentionally violated  them.  They  were  inten- 
tional wrong-doers,  and  were  therefore  bound 
to  pay  the  plaintiff  all  the  damage  he  has  sus- 
tained by  their  tortious  acts,  just  as  much  as 
they  would  be  bound  to  pay  him  the  full  value 
of  a  horse,  or  any  other  chattel,  of  which  they 
had  tortiously  deprived  him. 

It  was,  indeed,  contended  on  the  trial,  that 
defendants  were  only  bound  to  pay  such  profits 
as  they  had  made  by  this  intentional  piracy. 

Without  stopping  to  discuss  the  question 
whether  there  may  not  be  considerations  in  a 
suit  in  equity,  where  the  defendants  ienorant- 
ly  infringed  a  patent,  which  might  limit  the 
damages  in  accordance  with  the  rule  contended 
for  by  the  defendants,  it  is  respectfully  submit- 
ted, that  in  a  suit  at  law,  where  the  defendants 
have  wilfully,  knowingly,  and  intentionally,  pi- 
rated the  invention  of  the  patentee,  and  appro- 
{)riated  it  to  their  own  use,  the  rule  of  damages 
aid  down  by  the  court  in  this  case  is  correct. 

An  infringer  can  afford  to  sell  the  machine 
patented  at  a  less  profit  than  the  patentee  can. 

He  has  spent  no  time,  exercised  no  intellect, 
in  excogitating  the  discovery  or  invention. 

He  has  spent  no  time  nor  money  in  procur- 
ing the  patent  and  bringing  it  into  public  use. 
Any  other  rule  of  damages,  therefore,  than  that 
laid  down  by  the  court,  would  do  great  injus- 
tice to  the  patentee. 

According  to  the  rule  contended  for  by  de- 
fendants, if  they  had  sold  the  reapers  made  by 
them  for  simply  what  it  cost  to  construct  them, 
or  had  given  them  away  although  it  deprived 
the  patentee  of  the  profits  which  he  might  have 
made  upon  those  reapers,  yet  he  could  recover 
no  damages. 

But  the  defendants'  counsel  did  not  request 
the  court  to  charge  that  the  rule  of  damages 
was  different  from  that  stated  by  the  court. 
They  simply  excepted  to  the  charge  of  the 
485*]  court  *in  that  respect,  without  giving 
any  reasons  or  stating  how  otherwise  they  de- 
sired the  court  to  charge,  in  that  regard. 

As  to  the  rule  of  the  damages,  see  Pierson  v. 
Eagle  Screw  Company,  3  Story,  402,  410;  Allen 
v.  Blunt,  2  Wood.  &  M.  123,  446,  447. 

Mr.  Justice  Grier  delivered  the  opinion  of  the 
court : 

The  plaintiff  below,  Cyrus  H.  McCormick, 
brought  this  action  against  the  plaintiffs  in  er- 
ror, Seymour  &  Morgan,  for  the  infringement 
of  his  patent  right.  The  declaration  consisted 
of  two  counts. 

The  first  alleged  that  the  plaintiff  was  the 
true  and  original  inventor  of  certain  new  and 
useful  improvements  in  the  machine  the  reap- 
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in^  all  kinds  of  small  grain,  for  which  be  ob- 
tained letters  patent  on  the  21st  of  June,  1834. 
And  moreover,  that  the  plaintiff  was  the  invent- 
or of  certain  improvements  upon  the  aforesjtid 
patented  reaping  machine  for  which  he  obtained 
letters  patent  on  the  31st  day  of  January,  1845. 
And  it  charged  that  the  defendant  had  made 
three  hundred  reaping  machines  which  infringed 
the  inventions  and  improvements,  fourthly  and 
fifthly  claimed  in  the  schedule  or  specificatioB 
of  the  last-named  letters  patent. 

The  second  count  alleged  that  the  plaintiff 
was  the  first  inventor  of  certain  other  improre- 
ments  upon  his  said  reaping  machine  before 
patented,  for  which  he  obtained  letters  patent 
on  the  23d  day  of  October,  1847.  And  that  th« 
defendant  manufactured  and  constructed  three 
hundred  machines  embracing  the  principles  of 
the  last-nam'ed  invention  and  improrementa. 
The  defendants  pleaded  not  guilty,  and  the 
case  being  called  for  trial  in  October,  1851,  they 
prayed  a  continuance  of  the  cause  on  account 
of  the  absence  of  certain  witnesses  material  to 
their  defense  against  the  charge  laid  in  the  first 
count,  to  wit:  the  infringement  of  the  patent 
of  1845. 

The  court  intimated  an  opinion  that  the  affi- 
davit was  sufiicient  to  put  off  the  trial  of  tho 
cause,  whereupon  the  plaintiff's  counsel  stated 
to  the  court  that  rather  than  have  the  trial  pot 
off,  they  would  not  on  said  trial  seek  to  recover 
against  the  defendant  on  account  of  any  alleged 
infringement  or  violation  by  the  defendants  of 
the  plaintiff's  rights  under  his  letters  patent 
bearing  date  January  31st,  1845,  set  forth  in 
his  declaration,  but  would  proceed  solely  for  a 
violation  of  the  rights  secured  to  him  by  his 
letters  patent  bearing  date  October  23d,  1847, 
set  forth  in  his  declaration,  under  the  last  claim 
specified  in  that  patent  relating  to  the  seat  for 
the  raker. 

The  trial  then  proceeded  on  the  last  oount  in 
the  declaration  for  the  infringement  by  defend- 
ants of  this  last  patent,  and  testimony  offered 
*to  show  that  the  plaintiff  was  not  the  [*48« 
original  and  first  inventor  of  the  reaping  ma- 
chine as  described  in  his  patents  of  1834  and 
1845,  was  rejected. 

Numerous  exceptions  were  taken  by  defend- 
ants in  the  course  of  the  trial  and  to  various  in 
structions  contained  in  the  charge  of  the  court. 
Most  of  these  involve  no  general  or  iropoitant 
legal  principle,  and  could  not  be  understood 
without  nrolix  statements  with  regard  to  the 
facts  of  the  case  and  the  structure  of  the  pecul- 
iar machines.  To  notice  them  in  detail  would 
be  both  tedious  and  unprofitable.  We  deem  it 
sufiicient,  therefore,  to  say  that  th^  defendants 
have  failefl  to  support  their  exceptions  as  to  tlie 
rulings  of  the  court  concerning  the  testimooy, 
and  that  the  charge  of  the  learned  judge  is  an 
able  and  correct  exposition  of  the  law  as  ap- 
plicable to  the  case,  with  the  exception  of  the 
points  which  we  propose  now  to  examine,  and 
which  are  contained  in  the  following  portion 
of  the  charge: 

'The  only  remaining  question  is  that  of 
damages.  The  rule  of  law  on  this  subject  is  a 
very  simple  one.  The  only  diflSsnlty  that  caif 
exist  is  in  the  application  of  it  to  the  evidence 
in  the  case.  The  general  rule  is  that  the  plain- 
tiff, if  he  has  made  out  his  right  to  reeorer,  is 
entitled  to  the  actual  damages  he  has  simtained 
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by  TeBHon  of  the  infringement,  and  those  dam- 
ages may  be  determined  by  ascertaining  the 
profits  which  in  judgment  of  law  he  would  have 
made,  provided  the  defendants  had  not  inter- 
fered with  his  rights. 

That  view  proceeds  upon  the  principle  that  if 
the  defendants  had  not  interfered  with  the  pat- 
entee, all  persons  who  bought  the  defendants' 
machines  would  necessarily  have  been  obli^d 
to  go  to  the  patentee  and  purchase  his  machine. 
That  is  the  principle  on  which  the  profits  that 
the  patentee  might  have  made  out  of  the  ma- 
ehines  thus  unlawfully  constructed,  presenting 
a  ground  that  may  aid  the  jury  in  arriving  at 
the  damages  which  the  patentee  has  sustained. 

It  has  been  suggested  by  the  counsel  for  the 
defendants,  that  inasmuch  as  the  claims  of  the 
plaintiff  in  question  here  are  simply  for  im- 
provements upon  his  old  reaping  machine  and 
not  for  an  entire  machine  and  every  part  of  it, 
the  damages  should  be  limited  in  proportion  to 
the  Talue  of  the  improvements  thus  made,  and 
that  therefore  a  distinction  exists,  in  regard  to 
the  rule  of  damasres,  between  an  infringement 
of  an  entire  machine  and  an  infringement  on  a 
mere  improvement  on  a  machine.  1  do  not  as- 
sent to  this  distinction.  On  the  contrary,  ac- 
cording to  my  view  of  the  law  regulating  the 
measure  of  damages,  in  cases  of  this  kind,  the 
rule  which  is  to  govern  is  the  same  whether  the 
patent  covers  an  entire  machine  or  an  improve- 
ment on  a  machine.  Those  who  choose  to  use 
the  old  machine  have  a  right  to  use  it  without 
487*]  •incurring  any  responsibility;  but  if 
they  engraft  on  it  the  improvement  secured  to 
the  patentee,  and  use  the  machine  with  that 
improvement,  they  have  deprived  the  patentee 
of  the  fruits  of  his  invention,  the  same  as  if  he 
had  invented  the  entire  machine;  because  it  is 
his  improvement  that  gives  value  to  the  ma- 
chine on  account  of  the  public  demand  for  it. 
The  old  instrument  is  abandoned,  and  the  pub- 
lic call  for  the  improved  instrument,  and  the 
whole  instrument,  with  the  improvement  upon 
it,  belongs  to  the  patentee.  Any  person  has  a 
right  to  use  the  old  machine ;  and  if  an  inventor 
engrafts  upon  an  old  machine,  which  he  has  a 
right  to  use,  an  improvement  that  makes  it  su- 
perior to  anything  of  the  kind  for  the  accom- 
plishment of  its  purposes,  he  is  entitled  to  the 
benefit  of  the  operation  of  the  machine  under 
an  circumstances  with  the  improvement  en- 
grafted upon  it,  to  the  same  degree  in  which 
the  original  inventor  is  entitled  to  the  old  ma- 
diine. 

There  are  some  data,  furnished  by  the  coun- 
sel on  both  sides,  which  it  is  proper  the  jury 
should  take  into  view  in  ascertaining  the  dam- 
ages, provided  they  arrive  at  this  question  in 
the  case.  It  is  conceded  that  just  three  hun- 
dred machines  have  been  made  by  the  defend- 
ants, of  the  description  to  which  I  have  called 
your  attention,  and  testimony  has  been  gone 
into  on  both  sides  for  the  purpose  of  showing 
the  cost  of  the  machines,  and  the  prices  at 
which  they  sold.  In  order  to  ascertain  the 
profits  accruing  to  the  party  who  makes  ma- 
chines of  this  description,  you  must  first  ascer- 
tain the  cost  of  the  materials  and  labor,  and  the 
interest  on  the  capital  used  in  the  manufacture 
of  the  machines.  You  must  also  take  into  ac- 
eonnt  the  expenses  to  which  the  manufacturer 
is  subjected  in  putting  them  into  market,  such 
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as  that  of  agencies  and  transportation,  also  of 
insurance;  and  where  the  article  is  sold  on 
credit,  a  deduction  must  also  be  made  for  bad 
debts.  All  these  things  must  be  taken  into 
account,  in  order  to  bring  into  the  cost  every 
element  that  properly  goes  to  constitute  it  in 
the  hands  of  the  manufacturer.  When  you 
have  ascertained  the  aggregate  sum  of  the  cost, 
deduct  it  from  the  price  paid  by  the  purchaser, 
and  you  have  the  net  profit  on  each  machine. 
By  this  process  you  are  enabled  to  approximate 
to  somethinp^  like  the  actual  loss  that  the  pat- 
entee sustain  in  a  case  where  his  right  has 
been  violated  by  persons  interfering  with  him 
and  putting  into  market  his  improvement." 

The  plaintifl's  in  error  complain  that  these 
rules  with  regard  to  damages,  as  thus  laid  down 
by  the  court,  are  incorrect,  and  have  pro- 
duced a  verdict  for  most  ruinous  damages,  far 
beyond  anything  justified  by  the  facts  of  the 
case.  1.  Because  the  jury  were  instructed  that 
it  is  a  legal  presumption  that  if  defendant  had 
*not  made  and  sold  machines,  all  per-  [*488 
sons  who  bought  the  defendants'  machines 
would  necessarily  have  been  compelled  to  go 
to  the  patentee  and  purchase  his  machines. 
That  this  principle  was  enunciated  as  a  binding 
principle  of  law,  although  the  plaintiff  below 
had  given  no  evidence  to  show  that  he  could 
have  made  and  sold  a  single  machine  more  than 
he  did,  or  was  injured  in  any  way  by  the  com- 
petition of  the  defendants,  or  hindered  from 
selling  all  he  made  or  could  make.  And  sec- 
ond, because  the  jury  were  instructed  that 
the  measure  of  damages  for  infringing  a  pre- 
tended improvement  on  a  machine  in  public 
use  is  the  same  as  if  the  defendant  had  pirated 
the  whole  machine  and  every  improvement  on 
it  previously  made,  and  as  a  consequence  that 
the  plaintiff  below  had  a  right  to  recover  as 
great  damages  for  the  infringement  of  the  pat- 
ent in  his  second  count  as  if  he  had  proceeded 
on  both  counts  of  his  declaration  and  shown 
the  infringement  of  all  the  patents  claimed, 
and  that  in  consequence  of  these  instructions 
they  have  been  amerced  in  damages  to  the  enor- 
mous sum  of  $17,306.06,  and  with  costs  to 
nearly  the  round  sum  of  $20,000. 

We  are  of  opinion  that  the  plaintiffs  in  error 
have  just  reason  of  complaint  as  regards  these 
instructions  and  their  consequent  result. 

The  first  Patent  Act  of  1790  made  the  in- 
fringer of  a  Patent  liable  to  "forfeit  and  pay 
to  the  patentee  such  damages  as  should  be  as- 
sessed by  a  jury;  and,  moreover,  to  forfeit  to 
the  person  aggrieved  the  infringing  machine." 

The  Act  of  1793  enacted  ''that  the  infringer 
should  forfeit  and  pay  to  the  patentee  a  sum 
equal  to  three  times  the  price  for  which  the 
patentee  has  usually  sold  or  licensed  to  other 
persons  the  use  of  said  invention."  Here  the 
price  of  a  license  is  assumed  to  be  a  just  meas- 
ure of  single  damages,  and  the  forfeiture  by  way 
of  penalty  is  fixed  at  treble  that  sum.  But  as 
experience  began  to  show  that  some  inventions 
or  discoveries  had  their  chief  value  in  a  mo- 
nopoly of  use  by  the  inventor,  and  not  in  a  sale 
of  licenses,  the  value  of  a  license  could  not  be 
made  a  universal  rule,  as  a  measure  of  dam- 
ages. The  Act  of  17th  of  April,  1800,  changed 
the  rule,  and  compelled  the  infringer  "to  for- 
feit and  pay  to  the  patentee  a  sum  equal  to 
three  times  the  actual  damages  sustained  by 
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such  patentee."  This  Act  continued  in  force 
till  1836,  when  the  Act  now  in  force  was 
passed. 

Experience  had  shown  the  very  great  injus- 
tice of  a  horizontal  rule  equally  affecting  all 
cases,  without  regard  to  their  peculiar  merits. 
The  defendant  who  acted  in  ignorance  or  good 
faith,  claiming  under  a  junior  patent,  was  made 
liable  to  the  same  penalty  with  the  wanton  and 
malicious  pirate.  This  rule  was  manifestly  un- 
just. For  there  is  no  good  reason  why  taking 
489*]  a  •man's  property  in  an  invention  should 
be  trebly  punished,  while  the  measure  of  dam- 
ages as  to  other  property  is  single  and  actual 
damages.  It  is  true,  where  the  mjury  is  wan- 
ton or  malicious,  a  jury  may  inflict  vindictive 
or  exemplary  damages,  not  to  recompense  the 
plaintiff,  but  to'  punish  the  defendant. 

In  order  to  obviate  this  injustice,  the  Patent 
Act  of  1836  confines  the  jury  to  the  assessment 
of  "actual  damages."  The  power  to  inflict  vin- 
dictive or  punitive  damages  is  committed  to 
the  discretion  and  judgment  of  the  court  within 
the  limit  of  trebling  the  actual  damages  found 
by  the  jury. 

It  must  be  apparent  to  the  most  superficial 
observer  of  the  immense  variety  of  patents  is- 
sued every  day,  that  there  cannot,  in  the  nature 
of  things,  be  any  one  rule  of  damages  which 
will  equally  apply  to  all  cases.  The  mode  of 
ascertaining  actual  damages  must  necessarily 
depend  on  the  peculiar  nature  of  the  monopoly 
granted.  A  man  who  invents  or  discovers  a 
new  composition  of  matter,  such  as  vulcanized 
India  rubber,  or  a  valuable  medicine,  may  find 
his  profit  to  consist  in  a  close  monopoly,  for- 
bidding anyone  to  compete  with  him  in  the 
market,  the  patentee  being  himself  able  to  sup- 
ply the  whole  demand  at  his  own  price.  If  he 
should  grant  licenses  to  all  who  might  desire  to 
manufacture  his  composition,  mutual  competi- 
tion might  destroy  the  value  of  each  license. 
This  may  be  the  case,  also,  where  the  patentee 
is  the  inventor  of  an  entire  new  machine.  If 
any  person  could  use  the  invention  or  discov- 
ery by  paying  what  a  jury  might  suppose  to  be 
the  fair  value  of  a  license,  it  is  plain  that  com- 
petition would  destroy  the  whole  value  of  the 
monopoly.  In  such  cases  the  profit  of  the  in- 
fringer may  be  the  only  criterion  of  the  actual 
damage  of  the  patentee.  But  one  who  invents 
some  improvement  in  the  machinery  of  a  mill 
could  not  claim  that  the  profits  of  the  whole 
mill  should  be  the  measure  of  damages  for  the 
use  of  his  improvement.  And  where  the  profit 
of  the  patentee  consists  neither  in  the  exclusive 
use  of  the  thing  invented,  or  discovered,  nor  in 
the  monopoly  of  making  it  for  others  to  use,  it 
is  evident  that  this  rule  could  not  apply.  The 
case  of  Stimpson's  patent  for  a  turn-out  in  a 
railroad  may  be  cited  as  an  example.  It  was 
the  interest  of  the  patentee  that  all  railroads 
should  use  his  invention,  provided  they  paid 
him  the  price  of  his  license.  He  could  not 
make  his  profit  by  selling  it  as  a  complete  and 
separate  machine.  An  infringer  of  such  a  pat- 
ent could  not  be  liable  to  damages  to  the 
amount  of  the  profits  of  his  railroad,  nor  could 
the  actual  damages  to  the  patentee  be  meas- 
ured by  any  known  ratio  of  the  profits  on  the 
road.  The  only  actual  damage  which  the 
patentee  has  suffered  in  such  a  case  is  the  non- 
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payment  of  the  price  which  he  has  put  on  hia 
license,  with  interest,  and  no  *more.  [*490 
There  may  be  cases,  as  where  the  thing  has 
been  used  for  a  short  time,  in  which  the  jury 
should  find  less  than  that  sum;  and  there  may 
be  cases  where,  from  some  peculiar  circum- 
stance, the  patentee  may  show  actual  damage 
to  a  larger  amount.  Of  this  a  jury  must  judge 
from  the  evidence,  under  instnictions  from  the 
court  that  they  can  find  only  such  damages  as 
have  actually  been  proved  to  be  sustained. 
Where  an  inventor  finds  it  profitable  to  exercise 
his  monopoly  by  selling  licenses  to  make  or  use 
his  improvement,  he  has  himself  fixed  the  aver- 
age of  his  actual  damage,  when  his  invention 
has  been  used  without  his  license.  If  he  claims 
anything  above  that  amount,  he  is  bound  to  sub- 
stantiate his  claim  by  clear  and  distinct  evi- 
dence. When  he  has  himself  established  the 
market  value  of  his  improvement,  as  separate 
and  distinct  from  th"^  other  machinery  with 
which  it  is  connected,  he  can  have  no  claim  in 
justice  or  equity  to  make  the  profits  of  the 
whole  machine  the  measure  of  his  demand.  It 
is  only  where,  from  the  peculiar  circumstanc«>4 
of  the  case,  no  other  rule  can  be  found,  that 
the  defendant's  profits  become  the  criterion  of 
the  plaintiff's  loss.  Actual  damages  must  he 
actually  proved,  and  cannot  be  assumed  as  a 
legal  inference  from  any  facts  which  amount 
not  to  actual  proof  of  the  fact.  What  a  pat- 
entee "would  have  made,  if  the  infringer  had 
not  interfered  with  his  rights,"  is  a  question 
of  fact,  and  not  "a  judgment  of  law."  The 
question  is  not  what  speculatively  he  may 
have  lost,  but  what  actually  he  did  lose.  It  u» 
not  a  "judgment  of  law"  or  necessary  legal  In 
ference,  that  if  all  the  manuf act  tubers  of  steam 
engines  and  locomotives,  who  have  built  and 
sold  engines  with  a  patented  cut-off  or  steam 
whistle,  had  not  made  such  engines,  that  there- 
fore all  the  purchasers  of  engines  would  havr 
employed  the  patentee  of  the  cut-off,  or  whis- 
tle; and  that  conseouently  such  patentee  is  en- 
titled to  all  the  profits  made  in  the  manufactun* 
of  such  steam  engines  by  those  who  may  have 
used  his  improvement  without  his  license.  Such 
a  rule  of  damages  would  be  better  entitled  to 
the  epithet  of  "speculative,"  "imaginary,"  or 
"fanciful,"  than  that  of  "actual." 

If  the  measure  of  damages  be  the  aane 
whether  a  patent  be  for  an  entire  machine  or 
for  some  improvement  in  some  part  of  it,  then 
it  follows  that  each  one  who  has  patented  aa 
improvement  in  any  portion  of  a  steam  engine 
or  other  complex  machines  may  recover  the 
whole  profits  arising  from  the  skill,  labor,  ma- 
terial and  capital  employed  in  making  the 
whole  machine,  and  the  unfortunate  mechanic 
may  be  compelled  te  pay  treble  his  whole  prof- 
its to  each  of  a  dozen  or  more  several  invent- 
ors of  some  small  improvement  in  the  engine 
he  has  built.  By  this  doctrine  even  the  small- 
est part  is  made  equal  to  *the  whole,  [*491 
and  "actual  damages"  to  the  plaintiff  may  be 
converted  inte  an  unlimited  series  of  penalties 
on  the  defendant. 

We  think,  therefore,  that  it  is  a  very  grave 
error  te  instruct  a  jury,  "that  as  to  the  meajntre 
of  damages  the  same  rule  is  te  govern,  whether 
the  patent  covers  an  entire  machine  or  an  im- 
provement on  a  machine.** 
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It  appears,  from  the  evidence  in  this  case,  that 
McCormick  sold  licenses  to  use  his  original  pat- 
ent of  1834  for  $20  each.  He  sold  licenses  to 
the  defendants  to  make  and  vend  machines  con- 
taining  all  his  improvements  to  any  extent  for 
$30  for  each  machine,  or  at  an  average  of  $10 
for  each  of  his  three  patents.  The  defendants 
made  and  sold  .many  hundred  machines,  and 
paid  that  price  and  no  more.  They  refused  to 
pay  for  the  last  three  himdred  machines  under 
a  belief  that  the  plaintiff  was  not  the  original 
inventor  of  this  last  improvement,  whereby  a 
seat  for  the  raker  was  provided  on  the  machine, 
so  that  he  could  ride,  and  not  be  compelled  to 
walk  as  before.  Beyond  the  refusal  to  pay  the 
usual  license  price,  the  plaintiff  showed  no  act- 
ual damage.  The  jury  gave  a  verdict  for  nearly 
double  the  amount  demanded  for  the  use  of 
three  several  patents,  in  a  suit  where  the  de- 
fendant was  charged  with  violating  one  only, 
and  that  for  an  improvement  of  small  impor- 
tance when  compared  with  the  whole  machine. 
This  enormous  and  ruinous  verdict  is  but  a 
corollary  or  necessary  consequence  from  the  in- 
structions given  in  that  portion  of  the  charge  of 
the  court  on  which  we  have  been  commenting, 
and  of  the  doctrines  therein  asserted,  and  to 
which  this  court  cannot  give  their  assent  or  con- 
currence. 

The  judgment  of  the  Circuit  Ck>urt  is  reversed, 
with  a  venire  de  novo. 

Order.  . 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Northern  District  of 
New  York,  and  was  argued  by  counsel;  on  con- 
sideration whereof,  it  is  now  here  ordered  and 
adjudged  by  this  court,  that  the  judgment  of 
the  said  Circuit  Court  in  this  cause  be,  and  the 
same  is  hereby  reversed,  with  costs;  and  that 
this  cause  be,  and  the  same  is  hereby  remanded 
to  the  said  Circuit  Court,  with  directions  to 
award  a  venire  facias  de  novo. 

Rev'g— 2  Blatchf.  240. 


492*]  •HENRIETTA  AMIS,  Executrix,  and 
William  Perkins,  Executor  of  Junius  Amis, 
Deceased,  Appellants, 

V. 

DAVID  MYERS. 

Injunction  to  prevent  sale  of  slaves  taken  in 

execution. 

Where  a  compIalDant  flled  a  bill  on  the  equity 
side  of  the  Circuit  Court,  for  an  injunction  to  pre- 
vent the  sale  of  slaves  which  bad  been  taken  In 
execution  as  the  property  of  another  person,  tbe 
evidence  shows  that  thev  were  the  property  of  the 
complainant,  and  the  Cfircuit  Court  was  directed 
to  make  the  injunction  perpetual. 

THIS  was  an  appeal  from  the  Circuit  Court 
of  the  United  States  for  the  Eastern  Dis- 
trict of  Louisiana. 

Junius  Amis  filed  his  bill  under  the  follow- 
ing circumstances  : 

The  respondent,  David  Myers,  having  ob- 
tained a  judgment  against  William  D.  Amis, 
issued  execution  thereon  and  caused  to  be 
seized  seven  slaves.  The  complainant,  Junius 
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Amis,  thereupon  filed  his  bill,  claiming  these 
slaves  as  his  property,  and  praying  an  injunc- 
tion to  arrest  the  sale  of  them.  He  made  David 
Myers  and  W.  F.  Wagner,  the  marshal,  parties 
defendant  to  the  bill.  The  injunction  was  aft- 
erwards granted. 

David  Myers  appeared  and  filed  his  answer. 
He  admitted  the  issuance  of  the  execution  as 
alleged,  and  he  admitted  the  marshal's  seizure 
of  the  property  as  alleged,  and  the  advertise- 
ment for  sale  under  the  process ;  but  he  denied 
the  complainants*  title,  and  denied  all  interest 
in  him,  legal  or  equitable,  concerning  the  said 
slaves.  iGid  the  defendant  further  charged 
that  these  slaves  were  purchased  by  William 
D.  Amis,  of  Nathaniel  Hill,  in  New  Orleans, 
for  the  sum  of  $5,000;  that  they  were  delivered 
to  him  and  taken  by  him  to  the  plantation  on 
which  he  resided,  in  the  parish  of  Madison, 
where  they  remained  until  the  levy  aforesaid. 

The  Circuit  Court,  upon  the  final  hearing 
upon  bill,  answer,  depositions  and  proofs,  dis- 
solved the  injunction  and  dismissed  the  bill 
with  costs.  The  complainant  appealed  to  this 
court,  and  having  died,  his  executor  and  exec- 
utrix were  made  parties. 

It  was  argued  by  Messrs.  Goold  and  Law- 
rence for  the  appellants,  and  by  Mr.  Baxter  for 
the  appellee. 

There  being  no  point  of  law  involved  in  the 
case,  the  reporter  does  not  deem  it  expedient  to 
insert  the  arguments  upon  the  question  of  own- 
ership, as  shown  by  the  evidence. 

Mr.  Justice  Campbell  delivered  the  opinion  of 
the  court: 

The  plaintiff  filed  his  bill  in  the  Grcuit  Court 
of  the  United  States  for  the  Eastern  District 
of  Louisiana,  to  restrain  the  sale  of  certain 
slaves  taken  in  execution  of  a  judgment  of 
that  court,  in  favor  of  the  defendant  against 
William  D.  Amis. 

*The  case  of  the  plaintiff  is,  that  [*498 
the  slaves  are  his  lawful  property,  and  are  not 
subject  to  the  execution  of  the  defendant.  The 
defendant  denies  this  allegation  and  insists  that 
the  property  in  the  slaves  is  vested  in  his 
debtor. 

The  evidence  shows  that  the  slaves  were 
purchased  in  New  Orleans,  by  the  defendant 
in  the  execution.  He  provided  the  purchase 
money  by  procuring  the  acceptance  and  dis- 
count of  a  draft  at  thirty  days'  date,  by  a  mer- 
cantile firm,  upon  the  promise  of  sending  funds 
for  its  payment  at  its  maturity.  He  was  dis- 
abled from  doing  this  by  the  occurrence  of  facts 
that  are  detailed  in  the  evidence,  and  the  plain- 
tiff, for  his  relief,  caused  the  draft  to  be  paid 
by  his  own  factor,  and  agreed  to  take  the  slaves 
as  his  property. 

The  bill  of  sale,  given  to  the  defendant  in 
execution,  did  not  contain  the  name  of  the 
vendee,  but  a  blank  space  was  left  for  the  in- 
sertion of  the  name.  When  this  arrangement 
took  place,  the  plaintiff's  name  was  inserted 
and  the  paper  given  to  him.  The  slaves  have 
been  at  his  plantation,  and  although  William 
D.  Amis  resides  there,  no  act  of  mastership  is 
shown,  and  he  denies  having  any  interest  in 
the  slaves. 

We  think  this  testimony  establishes  the  case 
of  the  plaintiff* 
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It  iff  proper  to  notice  that  this  case  is  not  one 
of  equitable  cognizance.  The  plaintiff  had  a 
clear  and  adequate  remedy  at  law,  under  the 
Ck>de  of  Practice  of  Louisiana.  C.  P.  298,  sec. 
7. 

It  is  not  usual  for  this  court  to  take  an  ex- 
ception of  this  nature  on  its  own  motion,  and 
where  no  objection  has  been  made  by  the  de- 
fendant; but  this  case  is  one  so  clearly  beyond 
the  limits  of  the  equitable  jurisdiction  of  the 
Circuit  Court,  that  the  fact  is  noticed  that  it 
may  not  serve  as  a  precedent. 

The  decree  of  the  Circuit  Court  is  reversed, 
and  the  cause  remanded,  with  directions  to  en- 
ter a  decree  to  perpetuate  the  injunction. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Louisiana,  and  was  ar^ed  by  counsel;  on  con- 
sideration whereof,  it  is  now  here  ordered,  ad- 
judged and  decreed  by  this  court,  that  the  de- 
cree of  the  said  Circuit  Court  in  this  cause  be, 
and  the  same  is  hereby  reversed,  with  costs; 
and  that  this  cause  be,  and  the  same  is  hereby 
remanded  to  the  said  Circuit  Court,  with  di- 
rections to  perpetuate  the  injunction  granted 
in  this  cause. 


494*]  VOSEPH  GUITARD,  Fredertck  Steude- 
man  and  Mary,  his  Wife;  and  George  Brown 
and  Julia,  his  Wife,  Plaintiffs  in  Error, 

V. 

HENRY  STODDARD. 

Missouri  land  claims — acts  confirming  title  to 
town  lots  and  commons— construction  of. 

The  Act  of  Congress,  passed  on  the  18th  of  June, 
1812  (2  8Ut.  atL.  748),  entitled  An  Act  for  the 
settlement  of  land  claims  in  Missouri,  confirmed 
the  rights,  titles,  and  claims  to  town  or  village 
lots,  out  lots,  common  fleld  lots  and  commons,  in. 
adjoining  and  belonging  to  the  several  towns  and 
villages  therein  named  (including  St.  Louis),  which 
lots  nad  been  inhabited,  cultivated  or  possessed, 
prior  to  the  20th  of  December,  1808. 

This  confirmation  was  absolute,  depending  only 
upon  the  facts  of  inhabitation,  cultivation  or  pos- 
session, prior  to  the  day  named.  It  was  not  neces- 
sary for  the  confirmee  to  have  received  from  the 
Spanish  government  a  grant  or  survey,  or  permis- 
sion to  cultivate  the  land. 

In  1824  Congress  passed  a  supplementary  Act 
(4  Stat,  at  L.  65),  making  it  the  duty  of  claim- 
ants of  town  and  village  lots  to  designate  them  by 
Jtroving  before  the  recorder  the  fact  of  inhabi ta- 
lon, the  boundai'ies,  etc.,  and  directing  the  re- 
corder to  issue  certificates  thereof.  But  no  for- 
feiture was  Imposed  for  non-compliance,  nor  did 
the  government  by  that  Act,  Impair  the  effect 
and  operation  of  the  Act  of  1812.  Claimants  may 
still  establish,  by  parol  evidence,  the  facts  of  in* 
habitation,  etc. 

In  the  Act  of  1812  the  surveyor  was  directed  to 
survey  and  mark  the  out  boundary  lines  of  the 
towns  or  villages,  so  as  to  include  the  out  lots, 
common  field  lots  and  commons.  This  was  done. 
Whether  a  claimant  can  recover  land  lying  outside 

NoTR. — Missouri  private  land  claims.  See  note 
te  Les  Bols  v.  Bramell.  11  L.  ed.  U.  S.  1051. 

That  if  the  lury  find  the  rlffht  to  a  lot  of  land 
eomes  within  the  purview  of  the  Act  of  1812,  the 
neglect  to  procure  its  survey  under  Act  of  1824 
cannot  impair  that  right.  Explained  in  Savignac 
T.  Harrison,  18  How.  136. 
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of  this  line,  or  whether  the  evidence  la  this 
is  sulliclent  to  cstoblish  the  plaintiffs*  title, 
court  does  not  now  decide. 


THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  States 
for  the  District  of  Missouri. 

It  was  a  petition  in  the  nature  of  an  eject- 
ment brought  by  the  plaintiffs  in  error,  against 
Stoddard,  in  the  St.  Louis  Court  of  Common 
Pleas.  Stoddard,  who  js  a  citizen  of  Ohio, 
removed  it  into  the  Circuit  Court  of  the  United 
States. 

The  ejectment  was  for  the  following  lot  of 
ground  lying  in  the  City  of  St.  Louis,  namely: 
commencing  at  a  point  on  the  north  aide  of 
Laclede  Avenue,  five  feet  fifty-three  inches  ea^ 
from  the  junction  of  Laclede  and  Leffingwell 
avenues,  it  being  the  southeast  comer  of  blor-k 
No.  24,  in  what  is  known  as  the  "Stoddard 
addition"  to  the  City  of  St.  Louis;  runs  thenoe 
north  parallel  to  Leflingwell  Avenue  one  hun- 
dred  and  seventy -two  feet  six  inches  to  a  point ; 
thence  west  along  a  line  parallel  to  Laeledo 
Avenue  one  hundred  and  twenty-five  feet  to  a 
point;  thence  south  along  a  line  parallel  to 
Leflingwell  Avenue  one  hundred  and  seventy- 
two  feet  six  inches  to  the  line  of  Laclede  Ave- 
nue; thence  east  along  that  line  one  hundred 
and  twenty-five  feet  to  the  beginning;  it  being 
part  of  block  No.  24,  in  what  is  known  as  the 
Stoddard  addition  to  St.  Louis. 

On  the  trial  the  jury,  under  the  instructions 
of  the  court,  found  a  verdict  for  the  defendant. 
The  bill  of  exceptions  explains  the  whole  natnre 
of  the  case,  ana  as  it  is  short,  it  is  here  insert- 
ed, as  follows: 

*Be  it  remembered,  tkat  on  the  6th  [*4t5 
day  of  May,  1853,  came  on  the  above-entitled 
cause  to  be  tried,  when  the  plaintiff  introduced 
the  following  parol  evidence,  to  wit:  that  from 
a  period  long  prior  to  the  20th  December,  1803, 
to  wit:  from  1785  to  1786,  to  the  period  when 
the  common  fence  fell  down  which  was  six 
or  seven  years  before  the  change  of  goveni« 
ment,  Paul  Guitard,  who  was  then  an  inhabit- 
ant  of  St.  Louis,  claimed  and  cultivated  a 
piece  of  land  in  what  was  then  known  as 
the  "Cul-de-sao*'  prairie,  near  St.  Louis,  whiek 
land  was  one  arpent  wide  in  front  on  the  east, 
and  forty  arpents  long  towards  the  west. 
There  were  several  persons  who  cultivated 
lands  in  the  "Cul-de-sac"  conmieneinff  on  the 
south  extreme  of  the  prairie;  the  first  was 
Matard ;  then  going  north,  the  next  was  Onion ; 
the  next,  or  third,  was  Tabean;  the  fourth, 
Joachim  Roy;  the  fifth,  Madame  Vaehard;  ths 
sixth,  Madame  Dubriel;  the  seventh,  Madame 
Verdon;  the  eighth.  Noise;  the  ninth,  Tosti;  ths 
tenth.  La  Rochella;  the  eleventh,  Madame  Camp; 
the  twelfth,  Paul  Guitard.  The  "Col-de-sac" 
fields  laid  at  the  end  of  the  St.  Louis  prairie^ 
forty  arpent  fields  on  the  west,  and  they  eom- 
roenced  about  where  Pratte  Avenue  now  is. 
The  "Cul-de-sao"  field  of  Madame  Camp  was 
the  north  land  of  that  part  of  what  is  called 
Chouteau  mill  tract,  west  from  the  St.  Louis 
prairie  fields,  and  the  north  line  of  the  Chouteau 
mill  tract  was  the  north  line  of  Madame  Campus 
Cul-de-sac  field;  and  the  same  line  was  Uie 
south  line  of  Paul  Guitard's  Cul-de-sae  field. 
The  "Cul-de-sac,"  which  means  "end  of  a 
!  sac,"  was  formed  by  the  hills  on  each  side  north 
'  and  south,  and  the  hills  on  the  west.     The 

Howard  !•• 


ltt{>3 


GUITABD  ET  AL.  V.  STODDABD. 


49$ 


lands  cultiyated  there  were  called  lands  of  the 
**Cul-de-8ac" 

There  were  other  prairies  near  St.  Louis,  to 
wit:   the  St.  Louis  or  Big  Mound  prairie,  the 
Grand  prairie,  and  Barrier  des  Noyer  prairie. 
In   all  of  these  the  lands  were  cultivated  in 
■tripe  by  different  individuals  and  they  were  all 
protected  by  the  same  fence;  there  was  but  one 
fence,  which  commenced  at  the  half  moon  just 
north  of  the  old  Spanish  town,  ran  thence  west 
to  a  little  beyond  Third  Street,  thence  south- 
west to  the  fort  to  a  little  south  of  the  court 
house,  thence  westwardly  around  the  St.  Louis 
and  Cul-desac  fields,  to  the  east  line  of  the  Bar- 
rier des  Noyer  fields,  thence  south  along. that 
east  line,  and  east  around  the  St.  Louis  com- 
mons to  the  river.    This  fence  was  a  common 
fence,  and  was  kept  up  by  those  who  cultivated 
the  fields  in  the  prairies,  one  cultivator  making 
and  mending  part,  and  another,  another  part, 
under  the  supervision  and  direction  of  a  man 
who  was  called  a  syndic.    This  fence  kept  the 
cattle  and  stock  inside  the  commons  and  away 
from  the  fields  that  were  cultivated.    .The  St. 
Louis  prairie  fields,  the  Grand  prairie  field,  the 
Barrier  des  Noyer  prairie  fields,  and  the  Cul-de- 
496*]  sae  prairie  fields,  were  all  *worked  at 
the   same  time,  until   the  common  fence  fell 
down  and  was  neglected  to  be  repaired,  and 
Paul  Guitard  cultivated  the  land  adjoining  and 
north  of  the  said  Chouteau  mill  tract  until  the 
common  fence  fell  down.    His  cultivation  was 
towards  the  west  on  the  hill,  and  he  did  not 
cultiyate  the  land  on  the  very  eastern  end, 
because  it  was  rather  low  ground  there.     The 
cultivation  of  Guitard,  staHing  from  the  hill, 
went  west  towards  the  middle  of  the  piece  of 
land;    but   how   far  it   commenced    from   the 
eastern  end,  or  how  far  it  extended  towards  the 
west,  was  not  proved.    It  was  called  Guitard's 
Cul-de-sac  field  from  the  west  end  of  the  St. 
Louis  prairie  fields  to   the  west   end   of  the 
Chouteau  mill  tract,  which  was  the  west  line  of 
the  Cul-de-sac  fields,  now  near  the  rock  spring. 
The  land  sued  for  was  proved  to  fall  within 
one  arpent  in  width,  north  of  the  Chouteau 
mill  tract,  and  forty  arpents  in  depth  or  length 
west   from   the   St.  Louis   prairie   fields;    but 
whether  it  was  a  part  of  the  very  spot  cultivat- 
ed by  Guitard  was  not  proved.    The  plaintiffs 
introduced  a  deed  from  Paul  Guitard  which  con- 
veyed all  his  property  and  rights  of  property  in 
St.  Louis  County,  to  his  grandson,  Vincent  Gui- 
tard, but  this  specific  claim  was  not  mentioned ; 
the  deed  was  dated  the  11th  of  January,  1822, 
and  he  died  in  1823.    Vincent  Guitard  died  in 
1836,  leaving  but  three  children,  who  are  the 
plaintiffs  and  the  sole  representatives  of  their 
father.    Vincent  Guitard  never  in  any  way  dis- 
posed of  this  land.    Paul  Guitard  never  had  any 
concession  for  this  land  from  the  Spanish  au- 
thorities; he  never  presented  any  claim  he  had 
to  it  under  the  Act  of  1812,  to  the  recorder 
of  land  titles,  nor  made  any  claim  for  it  before 
any   board   of   commissioners.     His    grandson 
Vincent,  nor  none  of  the  family,  ever  presented 
any  claim  to  it  before  the  recorder  of  land 
titles,  under  the  Act  of  the   26th  of  May,  1824, 
nor  was  the  land  ever  surveyed  either  by  the 
Spanish   or   American   government,  as   a   field 
1<^    The  defendant  introduced  a  confirmation 
and  patent,  by  virtue  of  the  Act  of  the  4th  of 
July,  1836,  to  Mordecai  Bell's  representatives* 
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and  a  survey  of  the  United  States  which  in- 
cluded the  land  in  controversy  and  a  regular 
chain  of  title  to  defendant.  He  also  introduced 
map  X,  purporting  to  contain  the  out  bound- 
ary lines  of  the  Surveyor-General,  at  St.  Louis, 
projected  under  the  first  section  of  the  Act  of 
the  13th  of  June,  1812,  and  it  was  proved  that 
the  land  described  in  the  declaration,  but  not 
the  whole  forty  arpents  claimed  by  plaintiff, 
lies  within  said  out  boundary  lines.  Plaintiff 
introduced  an  experienced  surveyor,  who 
stated  that  in  his  opinion  the  out  boundary  line, 
as  projected  on  map  X,  was  not  correctly  run 
under  the  Act  of  1812;  that  said  out  boimdary 
line  should  have  been  run  so  as  to  include  the 
out  lots,  common  field  lots,  and  commons,  in, 
adjoining  and  belonging  *to  St.  Louis,  [*497 
which  he  thought  it  did  not  do.  It  did  not  in- 
clude the  Grand  prairie  fields  or  the  Barrier  des 
Noyer  fields,  nor  the  Cul-de-sac  fields,  either  as 
they  purport  to  be  located  on  the  township  plat 
of  the  township  in  which  St.  Louis  lies,  nor  as 
proved  in  this  suit,  except  about  one  third  of 
their  length  as  proved  on  the  eastern  end,  nor 
does  it  include  all  of  the  commons  of  St.  Louis; 
that  in  his  opinion  an  out  boundary  line  run 
under  the  Act  of  1812,  so  as  to  include  the  out 
lots,  common  field  lots,  and  commons  of  St. 
Louis,  would  necessarily  include  the  out  lots, 
common  field  lots,  in  all  the  prairie  fields  as 
laid  down  on  the  township  plat  and  commons. 
And  such  survey  would  also  necessarily  include 
land  that  was  neither  out,  common  field  lot, 
or  commons. 

Agreement. 

It  was  agreed  that  in  any  court  to  which  this 
action  might  be  carried,  map  X  and  township 
plat  above  alluded  to,  might  be  introduced  and 
used  without  including  them  in  this  bill  of 
exceptions. 

It  is  also  agreed  that  the  property  in  dispute 
is  worth  more  than  two  thousand  dollars,  ex- 
clusive of  costs.  This  was  all  the  evidence  in 
the  case,  and  thereupon  the  plaintiffs  asked  of 
the  court  the  following  instructions,  namely: 

Plaintiff's  instructions: 

1.  The  Act  of  Congress  of  13th  June,  1812,  is 
in  its  terms  a  grant,  and  confirms  the  right, 
title  and  claim  of  all  town  lots  or  villa^  lots, 
out  lots  and  common  field  lots,  in,  adjoining  and 
belonging  to  such  towns  and  villages  as  are 
mentioned  in  the  Act,  to  those  inhabitants  of 
the  towns  and  villages  or  to  their  legal  represen- 
tatives who  inhabited,  cultivated  or  possessed 
such  lots,  rightfully  claiming  them  prior  to  the 
20th  December,  1803.  And  the  principal  deputy- 
surveyor  of  the  territory  of  Missouri  was  re- 
quired by  said  Act  to  run  an  out  boundary  of 
the  towns  and  villages  mentioned  in  said  Act, 
so  as  to  include  the  out  lots,  common  field  lots, 
and  commons  thereto  respectively  belonging, 
which  out  boundary  line  should  be  one  con- 
tinuous line,  and  not  separate  surveys  of  the 
town  lots,  and  should  include  the  out  lots, 
common  field  lots,  and  commons,  and  said  towns 
and  villages. 

2.  A  common  field  lot,  as  intended  by  said 
Act  of  Congress,  is  a  piece  of  land  of  larger  or 
smaller  dimensions,  as  the  case  may  be,  accord- 
ing to  ancient  cultivation,  lying  alongside  of, 
and  parallel  to,  other  similar  pieces  of  land,  and 
claimed  or  cultivated  under  the  protection  of  a 
common   fence   by   those  who   inhabited   said 
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towns  or  villages  prior  to  the  20th  December, 
1803;  and  said  pieces  of  land  might  not  have 
been  conceded  or  surveyed  by  any  French  or 
Spanish  authority,  or  surveyed  officially  by  the 
United  States  as  a  common  field  lot. 
498*]  •S.  If,  then,  the  jury  believe,  from  the 
evidence,  that  the  land  sued  for  formed  part  of 
a  common  field  lot,  as  just  defined  in  instruc- 
tion 2,  and  that  said  common  field  lot  was  right- 
fully claimed,  and  in  part  or  altogether  culti- 
vated prior  to  the  20th  December,  1803,  by 
Paul  Guitard,  the  plaintiffs  are  entitled  to  re- 
cover; which  were  refused,  to  which  plaintiffs 
at  the  time  excepted,  and  defendant  asked  the 
following  instructions: 
Defendant's  instructions: 

1.  If  the  jury  believe,  from  the  evidence,  that 
the  cultivation  by  Paul  Guitard,  testified  to  by 
the  witnesses,  was  on  a  tract  of  land  called  a 
Cul-de-sac  common  field,  and  if  the  jury  shall 
also  believe  from  the  testimony,  that  the  Cul- 
de-sac  common  fields,  including  the  one  culti- 
vated by  Paul  Guitard,  were  at  a  place  to  the 
southwest  from  the  premises  sued  for,  and  that 
neither  of  said  Cul-de-sac  common  fields  include 
the  premises  in  question,  then  the  plaintiff  can- 
not recover  in  this  action. 

2.  If  the  land  sued  for  is  within  and  forms  a 
part  of  the  tract  confirmed  to  Mordecai  Bell, 
or  his  legal  representatives,  or  within  the  of- 
ficial survey  oi  said  Mordecai  Bell  tract,  then 
the  defendant  has  shown  a  title  in  him  para- 
mount to  the  title  of  the  plaintiff,  and  the  lat- 
ter cannot  recover. 

3.  There  is  no  evidence  that  Paul  Guitard, 
under  whom  the  plaintiff  derives  and  claims 
title  to  the  premises  in  question,  cultivated  any 
out  lot  or  common  field  lot,  nor  that  anyone 
existed  at  the  place  where  the  cultivation  that 
has  been  spoken  of  by  plaintiffs'  witnesses,  ex- 
isted, nor  had  the  Act  of  1812  application  to 
this  land,  so  far  as  Paul  Guitard  and  those 
claiming  under  him  are  concerned.  The  plain- 
tiff, therefore,  cannot  recover  in  this  action. 

4.  If  the  out  boundary  line  of  the  Town  of 
St.  Louis  run  under  the  Act  of  Congress  of 
13th  June,  1812,  as  shown  by  the  official  sur- 
vey and  plat,  marked  X,  read  in  evidence,  in- 
cludes the  land  in  controversy,  then  the  plain- 
tiff cannot  recover.  Which  were  g^ven  by  the 
court;  and  the  court  of  its  own  motion  gave 
the  following: 

Instruction  by  the  court:  "The  court  also 
instructed  the  jury,  that  there  having  been  no 
concession,  nor  grant,  nor  survey,  nor  permis- 
sion to  settle  or  cultivate,  or  possess  the  land 
claimed  by  Paul  Guitard,  to  said  Guitard,  under 
wd  by  the  Spanish  authorities  or  government; 
and  no  location  of  said  claim  by  or  under  said 
government,  nor  under  the  French  Government, 
and  no  proof  having  been  made  at  any  time 
by  said  Paul  Guitard,  or  those  claiming  under 
him,  or  any  inhabitation,  cultivation,  or  posses- 
sion, or  of  the  location  and  extent  of  said 
claim,  either  under  the  provisions  of  the  Act 
of  the  13th  June,  1812,  or  those  of  the  Act  of 
the  26th  May,  1824,  either  before  the  recorder 
499*]  of  land  *titles  or  other  United  States 
authority;  and  there  having  been  no  survev  or 
location  of  said  land  by  or  under  the  author- 
ity of  the  United  States,  the  said  plaintiffs  can- 
not now  set  up  said  claim  and  locate  it  and 
prove  its  extent  and  inhabitation  and  cultiva- 
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tion  by  parol  evidence  merely,  and  therefore 
cannot  recover  in  this  action;"  to  which  plsun- 
tiffs  also  excepted  at  the  time,  and  here  novr 
tender  this  their  bill  of  exceptions,  and  pray 
that  it  be  signed  and  sealed  and  made  part 
of  the  record  in  this  cause;  which  is  done 
cordingly. 

R.  W.  Wells.     [Seal.] 

Upon  this  bill  of  exceptions,  the  case 
up  to  this  court  and  was  argued  by  Mesara. 
Willianu  and  Geyer  for  the  plaintiffs  in  error, 
and  by  Mr.  Johnson  for  the  defendant  in  error. 
Upon  that  side  there  was  also  a  brief  by  Mr. 
Ewing. 

The  following  notice  of  the  points  made  on 
behalf  of  the  plaintiff  in  error  is  taken  from 
the  brief  of  Mr.  Geyer: 

It  beinff  admitted  on  the  record  that  the 
premises  m  controversy  were  within  the  con- 
firmation to  Mordecai  Bell,  the  instruction 
numbered  two  was  decisive  against  the  plain- 
tiff; and  the  instruction  numbered  three  decided 
the  whole  case  in  favor  of  the  defendant.  So 
that  th^  additional  instruction  was  wholly  un- 
necessary to  a  decision  of  the  cause.  It  fur- 
nishes, however,  the  construction  given  by  the 
Circuit  Court  to  the  Acts  of  the  13th  June,  1812, 
and  26th  May,  1824,  on  which  the  decision 
against  the  title  of  the  plaintiff  is  founded— 
a  construction  opposed  to  that  uniformity  given 
to  the  same  Acts,  by  the  Supreme  Court  of 
Missouri,  and  presents  to  this  court  a  question 
upon  the  decision  of  which  depend  the  titles  to 
many  lots  of  great  value  in  and  near  the  towna 
and  villages  named  in  those  Acts,  and  espe- 
cially the  new  City  of  St.  Louis. 

On  behalf  of  several  persons  interested  in  tbo 
question,  but  not  parties  to  the  record,  I  sub- 
mit that  the  construction  given  by  the  Circuit 
Court  to  the  Acts  before  mentioned,  is  errone- 
ous. 

1.  The  first  section  of  the  Act  of  13th  June,. 
1812  (Land  Law,  Vol.  I.  p.  216),  is  proprio 
vigore,  a  confirmation  of  the  rights,  titles  and 
claims  to  all  town  or  village  lots,  out  lots, 
common  field  lots  or  commons  in  or  belonging 
to  the  towns  and  villages  named,  which  bad  bt^n 
inhabited,  cultivated  or  possessed,  prior  to  the 
20th  December,  1803,  to  the  inhabitants  of  said 
towns  and  villages,  according  to  their  several 
right  or  rights  in  common  thereto. 

2.  The  Act  does  not  refer  such  claims  to  the 
recorder  or  any  other  tribunal  for  examination, 
report  or  adjudication,  nor  does  it  require  or 
contemplate  the  exhibition  of  such  claim,  or 
the  proof  of  inhabitation,  cultivation  or  pos- 
session, before  any  officer  or  authority  of  the 
United  States,  for  any  purpose. 

•3.  No  concession,  grant,  survey,  per-  [*50« 
mission  to  settle,  or  other  documentary  evi- 
dence of  title,  from  the  French  or  Spanish  Gov- 
ernment, is  necessary  to  maintain  a  title  to 
any  lots  or  commons  under  the  Act  of  1812 ;  the 
confirmation  is  made  by  the  Act  solely  upon 
the  inhabitation,  cultivation,  or  possession* 
prior  to  20th  December,  1803. 

4.  The  legal  title  to  the  lots  and  oommons, 
confirmed  by  the  Act  of  the  13th  June,  1812,  be- 
came vested  on  that  day  in  the  inhabitants  of 
the  respective  towns  and  villages,  ''aceordiiig 
to  their  several  right  or  rights  in  oomiiKni 
thereto,"  leaving  it  to  them  to  prove,  orally  or 
otherwise,  the  only  facta  ie<{uired  by  the  Art 
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of  1812,  of  inhabitation,  cultivation  or  posses- 
non,  _prior  to  the  20th  December,  1803. 

5.  The  act  of  the  26th  May,  1824  (Land 
Laws,  Vol.  I.,  p.  397),  does  not  anqex  condi- 
tions to  the  confirmations  by  the  first  section  of 
the  Act  of  13th  June,  1812;  those  who  availed 
themselves  of  that  Act,  and  "designated  their 
lots"  by  making  the  proof  required,  obtained 
a  certificate,  which  served  as  prima  facie  evi- 
dence of  a  confirmation,  not  by  the  recorder, 
but  by  the  Act  of  1812.  Those  who  failed  to 
appear  and  designate  their  lots  obtained  no 
new  evidence  of  title,  but  they  did  not  forfeit 
that  which  was  acquired  twelve  years  before 
by  the  Act  of  1812. 

References.  Letters. — C.  B.  Penrose,  Com- 
missioner, to  /Secretary  of  the  Treasury;  Thos. 
F.  Eiddick,  Secretary  of  Commissioners,  to 
the  Chairman  of  the  Committee  of  Public 
Lands,  H.  R.;  Gales  and  Seaton's  State  Papers, 
Public  Lands,  Vol.  II.,  pp.  448,  451. 

Acts  of  Congress. — ^Land  Laws,  Vol.  I.,  Sen- 
ate ed.,  1838;  2d  March,  1805,  ch.  74,  p.  122; 
28th  February,  1806,  ch.  79,  p.  132;  21st 
April,  1806,  ch.  84,  138;  2d  March,  1807,  ch. 
91,  p.  153;  13th  June,  1812,  ch.  140,  p.  210; 
2d  March,  1813,  ch.  153,  p.  230;  12th  April, 
1814,  ch.  162,  p.  242;  29th  April,  1816,  ch.  197, 
p.  280;  26th  May,  1824,  ch.  311,  p.  397;  27th 
January,  1831,  ch.  406,  p.  478;  4th  July,  1846, 
eh.  505,  p.  557. 

Cases. — Foster  &  Elam  v.  Neilson,  2  Pet. 
253;  United  States  v.  Percheman,  7  Pet.  51; 
Strother  v.  Lucas,  12  Pet.  410;  Vasseur  v.  Ben- 
ton, 1  Mo.  212;  Lajoye  v.  Primm,  3  Mo.  368; 
Janis  V.  Gumo,  4  lb.  458;  Gumo  v.  Janis,  6 
lb.  330;  Trotter  v.  St.  Louis  Public  Schools,  9 
lb.  69 ;  Biehler  et  al.  v.  Coonoe,  lb.  347 ;  Mach- 
lot  V.  Dubrueil,  lb.  477;  Montgomery  &  Co.  v. 
Landusky,  lb.  705;  Page  v.  Scheibel,  11  Mo. 
167;  Harrison  v.  Page,  16  lb.  182;  Kissell  v. 
St.  Louis  Public  Schools,  lb.  553;  Gamache  v. 
Piquignot,  17  lb.  310;  Soulard  v.  Clarke,  MSS. 

The  Act  of  13th  June,  1812,  is  the  first  in 
which  the  village  claims  are  mentioned  as  a 
class ;  the  previous  Acts  provide  only  -for  the 
501*]  *  investigation  of  claims  and  a  future 
confirmation  upon  the  proof  of  certain  facts. 
Thus  the  first  section  of  the  Act  of  2d  March, 
1805  (Land  Laws,  Vol.  I.,  p.  122),  providing 
as  to  one  class  of  claims,  declares  that,  when 
proved,  "they  shall  be  confirmed;"  the  second 
section,  in  reference  to  the  claims  of  settlers, 
declares  that  the  "tract  of  land"  proved  to 
have  been  inhabited  and  cultivated  as  required 
"shall  be  granted."  The  first  section  of  the 
Act  of  1812,  in  reference  to  the  village  claims, 
declares  that  they  "shall  be,  and  are  hereby 
confirmed."  The  language  of  the  Act  of  1805 
is  precisely  that  of  the  English  version  of  the 
Florida  Treaty,  which  was  construed  to  be  ex- 
ecutory, in  Foster  &  Elam  v.  Neilson,  2 
Pet.  253.  That  of  the  Act  of  1813  is  quite  as 
emphatic  as  the  Spanish  version  of  the  same 
clause  of  the  same  Treaty,  which  is  translated, 
"shall  remain  ratified  and  confirmed,"  and 
held  to  be  a  present  ratification  and  confirma- 
tion in  United  States  v.  Percheman,  7  Pet.  51. 

Again,  the  third  section  of  the  Act  of  3d 
June,  1812,  provides  that  every  donation  claim 
embraced  in  the  report  of  the  commissioners, 
and  not  confirmed  on  account  of  some  specified 
cause,  "shall  be  confirmed,"  and  that  certain 


other  claims,  to  the  extent  of  800  arpents, 
"shall  be  confirmed." 

The  Acts  of  the  12th  April,  1814  (Land  Laws, 
Vol.  I.,  p.  242);  29th  April,  1816  (lb.  280); 
and  4th  July,  1836  (lb.  557),  are  Acts  con- 
firming claims  recommended  for  confirmation 
by  the  recorders  or  commissioners.  The  first 
declares  that  the  claimants  "shall  be,  and  they 
are  hereby  confirmed  in  their  claims;"  the 
second,  that  the  claims  recommended  for  con- 
firmation be,  and  the  same  are  hereby  con- 
firmed; in  the  last,  the  same  language  is  em- 
ployed in  confirming  the  decisions  in  favor 
of  the  claimants. 

In  every  case  where  it  is  declare^  that  claims 
"shall  "be  confirmed,"  provision  is  made  for  an 
investigation  and  adjudication.  None  such  is 
made  by  the  Act  of  1812,  in  relation  to  the 
village  claims  confirmed  by  the  first  section. 
By  the  fourth  section  the  recorder  is  required 
to  extract  from  the  books  of  the  conunission- 
ers  the  donation  claims  directed  to  be  con- 
firmed by  the  third  section.  By  the  eighth 
section  the  powers  and  duties  of  the  commis- 
sioners are  conferred  upon  him  in  relation  to 
donation  claims  filed  under  the  seventh  sec- 
tion, and  the  claims  which  had  been  thereto- 
fore filed  and  not  decided  on  by  the  commis- 
sioners. 

It  is  true  that  the  recorder  did  examine  and 
report  for  confirmation  many  village  claims 
that  were  confirmed  by  the  Act  of  June,  1812, 
and  that  the  report  was  confirmed  by  the  Act 
of  29th  April,  1816.  The  confirmation  fur- 
nished convenient  evidence  of  title,  but  it  is 
neither  conclusive  nor  indispensable.  Proof  of 
inhabitation,  cultivation  or  possession,  is  all 
that  the  'law  requires,  and  wnen  made,  [•502 
establishes  a  title  from  the  13th  June,  1812, 
which  is  superior  to  a  confirmation  by  the  Act 
of  April,  1816,  unaccompanied  by  evidence  of 
inhabitation,  cultivation  or  possession,  prior  to 
20th  December,  1803.  See  Vasseur  v.  Benton, 
1  Mo.  212,  296;  Page  v.  Scheibel,  11  lb.  167; 
Harrison  v.  Page,  16  lb.  182. 

The  information  upon  which  the  Act  of 
June,  1812,  was  based,  was  contained  in  letters 
addressed  to  the  Secretary  of  the  Treasury  by 
Mr.  Penrose,  one  of  the  commissioners,  and 
one  addressed  to  the  chairman  of  the  committee 
on  public  lands  by  Mr.  Riddick,  Secretary  of 
the  Board,  which  had  just  then  closed  its 
labors  and  made  report,  under  the  provisions 
of  the  several  Acts  of  Congress  for  the  adjust- 
ment of  land  claims.  The  letters  were  written 
at  Washington,  dated  20th,  24th,  and  26tk 
March,  1812,  and  are  published  in  Gales  & 
Seaton's  edition  of  State  Papers,  Public  Lands, 
Vol.  II.,  pp.  447  to  451. 

The  first  letter  of  Mr.  Penrose  contains  a 
classification  of  the  claims  not  finally  con- 
firmed. Class  8th  embraces  claims  for  out  or 
field  lots,  as  they  are  termed,  which  he  says 
"should  be  confirmed,  recorded  or  not  recorded, 
if  those  not  recorded  do  not  interfere  with 
claims  confirmed;  all  these  tracts  have  been 
possessed  from  fifteen  to  fifty  years."  Class 
9th —  "the  commons."  Class  tenth — "town  or 
village  lots."  He  says:  "It  would  probably 
be  best  to  confirm  the  town  generally  to  the 
inhabitants,  and  if  there  be  any  vacant  lots, 
grant  them  for  public  schools." 

In  his  second  letter,  he  says:    "The  five  fol- 
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lowing  classes  will  include  nearly  all  such 
claims  as  have  sufficient  merit  to  be  confirmed." 
.  .  .  Class  5th  "embraces  claims  for  towns 
or  Villages,  then  common  fields  or  field  lots  and 
their  commons,  either  recorded  or  not  re- 
corded." Mr.  Penrose  says:  **By  the  spirit  of 
the  ordinances  all  these  claims  would  have 
been  confirmed  or  granted." 

The  letter  of  Mr.  Riddick  (the  Secretary) 
arranges  the  land  claims  into  49  classes.  The 
last  (49th)  embraces  "villages,  commons,  com- 
mon fields,  and  lands  adjacent,  nven  to  the  in- 
habitants individually  for  cmtivation,  pos- 
sessed prior  to  the  20th  December,  1803." 

Mr.  KiddicK  says:  "The  foregoing  table  or 
list  is  intended  to  show  the  claims  of  Louisiana 
in  all  the  variety  of  shades  in  which  it  is 
possible  for  the  claimants  to  place  them,  out 
of  which  a  selection  may  be  made  of  such  as 
are  not  yet  provided  for  by  law;  but  neverthe- 
less 'ought  in  justice  to  be  confirmed  or  grant- 
ed'  to  the  claimant." 

After  some  suggestions  in  respect  to  the 
other  classes,  the  letter  proceeds:  "The  forty- 
second,  forty-third  and  forty-fourth  classes 
608*]  *have  great  merit,  and  ought  to  be  pro- 
vided for.  It  is  believed  that  no  actual  settle- 
ment was  made  in  Louisiana  without  the  ex- 
press permission  of  a  proper  Spanish  officer. 
In  fact,  the  known  vigilance  of  that  govern- 
ment was  such  as  to  prevent  an  idea  of  that 
kind  being  entertained  a  moment.  Even  the 
subjects  of  Spain,  old  residents  of  the  country, 
were  not  permitted  to  travel  from  one  village 
to  another,  a  distance  of  not  more  than  twenty 
miles,  without  obtaining  from  the  commandant 
a  passport,  in  which  was  specially  stated  the 
road  to  be  traveled,  going  and  returning.  Un- 
der these  circumstances,  it  is  impossible  that 
any  settlements  could  have  been  made  without 
the  knowledge  of  the  government." 

"The  forty-ninth  class  will  comprise  nearly 
one  fourth  in  number  of  all  the  claims  of  the 
Territory  of  Louisiana,  and  if  confirmed  at 
once  by  the  outer  lines  of  a  survey  to  be  made 
by  the  principal  deputy,  would  give  general 
satisfaction,  and  save  the  United  States  a  deal 
of  useless  investigation  into  subjects  that  are 
merely  matters  of  individual  dispute." 

"The  United  States  can  claim  no  rights  over 
the  same,  except  a  few  solitary  village  lots, 
and  inconsiderable  vacant  spots  of  little  value, 
which  might  be  given  to  the  inhabitants  for  the 
support  of  schools." 

''The  villages  established  prior  to  the  20th 
December,  1803,  are  as  follows,  to  wit:  'In  St. 
Charles  District,  St.  Charles  and  Porta^^  des 
Sioux;  in  St.  Louis  District,  St.  Louis,  St. 
Ferdinand,  Maria  des  Liards,  and  Carondelet; 
in  St.  (Genevieve  District,  St.  Grenevieve  and 
New  Bourbon;  in  New  Madrid  District,  New 
Madrid  and  Little  Prairie;  in  Arkansas  Dis- 
trict, Arkansas.'" 

These  letters  suggest  every  provision  con- 
tained in  the  first  two  sections  of  the  Act  of 
June,  1812,  the  confirmation  of  the  claims  of 
the  inhabitants  to  in  lots,  out  lots,  common 
field  lots  and  commons,  the  survey  of  an  out 
boundary,  and  the  reservation  of  vacant  lots 
for  the  support  of  schools.  They  show  also 
the  reason  why  no  title  paper  was  required, 
and  no  investigation  or  adjudication  provided 
for,  but  the  claims  confirmed  at  once  oy  force 
of  the  Act  alone.  . 
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The  Act  supplementary  to  the  Act  of  13th 
June,  1812,  approved  26th  May,  1824  (Land 
Laws,  Vol.  I.,  p.  397),  and  the  further  supple- 
ment thereto,  approved  27th  January,  1831 
(lb.  478),  show  that  the  Act  of  1812  was  under- 
stood by  Congress  to  be  a  confirmation  of  the 
village  claims  proprio  vigore.  The  first  re- 
quires the  owners  of  lots  "which  were  con- 
firmed by  the  Act  of  June,  1812,  on  the  ground 
of  inhabitation,  cultivation  or  possession,  to 
designate  their  respective  lots  by  proving  be- 
fore the  recorder  the  fact  of  such  inhabitation, 
etc.,  within  eighteen  *months.  The  last  [*504 
is  a  quitclaim  by  the  United  States  in  favor  of 
the  inhabitants  of  the  several  towns  and  vil- 
lages to  the  lots  and  commons  confirmed  to 
them  respectively  by  the  Act  of  13th  Juna^ 
1812." 

It  was  not  the  object  of  the  supp^mentarj 
Act  of  1824  to  institute  an  investigation  of  vil- 
lage claims,  or  to  require  or  authorize  an  ad- 
judication of  the  rights  of  claimants.  It  em- 
braces no  unconfirmed  claims,  and  of  those  con- 
firmed onlv  such  as  it  recognizes  to  have  been 
confirmed  by  the  Act  of  1812. 

These  confirmations  had  been  made  without 
any  record  or  documentary  evidence  by  which 
it  could  be  ascertained  what  lots  had  been  con- 
firmed, their  extent  and  boundaries;  and  be- 
cause these  facts  depended  on  parol  evidence, 
the  surveyor-general  could  not  distinguish  the 
private  from  the  public  lots.  This  evil  it  was 
the  object  of  the  Act  of  1824  to  remedy  as  far 
as  practicable,  and  therefore  it  provides  that 
the  owners  of  lots  confirmed  by  the  Act  of 
1812  (and  none  other,  confirmed  or  uncon- 
firmed) shall,  within  a  limited  period,  des- 
ignate their  lots  by  proof  of  inhabitation,  etc^ 
and  their  extent  and  boundaries,  "so  as  to  en- 
able the  Surveyor  General  to  distinguish  the 
private  from  the  vacant  lots,"  or,  as  it  is  ex- 
pressed in  the  third  section,  "to  serve  as  his 
guide  in  distinguishing  them"  (the  confirmed 
lots)  "from  the  vacant  lots  to  be  set  apart  as 
above  described,"  that  is,  for  the  use  of  schools. 

The  recorder  is  directed  to  issue  a  certilicate 
of  confirmation  for  each  claim  confirmed,  that 
is,  for  each  claim  which,  in  his  opinion,  shall 
have  been  proved  to  have  been  confirmed  twehre 
years  before,  by  force  of  the  Act  of  13th  June, 
1812,  and  it  has  been  held  that  the  certificate 
is  prima  facie  evidence  of  such  confirmation  to 
the  person  named  in  it  ( Janis  v.  Gumo,  4  Mo. 
458),  but  it  may  be  rebutted;  and  if  it  is  proved 
that  the  lot  wtM  inhabited,  cultivated  or  pos- 
sessed by  another  person  prior  to  the  20th  De- 
cember, 1803,  that  title  is  the  best.  The  Act 
of  1824  does  not  declare  the  consequences  of  a 
failure  by  an  owner  to  make  the  proof  required, 
and  certainly  cannot  be  construed  to  devest  tht 
title  vested  by  the  Act  of  1812.  Gumo  v.  Jaois, 
6  Mo.  330;  Page  v.  Scheibel,  11  lb.  167;  Har- 
rison V.  Page,  16  lb.  182;  Montgomery  v.  Lan- 
dusky,  9   lb.   705. 

A  construction  of  the  Act  of  the  13th  June, 
1812,  was  for  the  first  time  given  by  the  Su- 
preme Court  of  Missouri,  in  1823,  in  the  case 
of  Vasseur  v.  Benton,   1  Mo.  212,  296. 

The  counsel  then  examined  that  case  particu- 
larly, and  also  the  cases  of  Lajoye  v.  Prinnn,  1 
Mo.  368;  Janis  v.  Oumo,  4  lb.  458;  Gurao  r. 
Janis,  6  lb.  330;  Biehler  v.  Coonce,  9  lb,  347; 
Montgomery   v.  Landusky,    lb.   705;    Page   t. 
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Scheibel,  11  lb.  167;  Harrison  v.  Page,  16  lb. 
505»]  182;  Russell  v.  St.  Louis  •Public 
Schools,  lb.  553;  Gamache  v.  Piquignot,  17  lb. 
310;   Soulard  v.  Clarke,  MS.  March,  1854. 

Mr.  Ewing  made  the  following  points  for  the 
defendant  in  error: 

Ist.  It  appears  that  the  claim  of  the  indi- 
Tidual  inhabitant  is  confined  to  the  bounds  of 
the  village  or  town.  The  plaintiffs  cannot 
elaim  anything  under  this  Act  except  a  town 
lot,  out  lot,  common  field  lot,  or  commons  be- 
longing to  St.  Louis.  The  first  question,  there- 
fore, is,  does  St.  Louis,  its  common  fields  or 
eotninons,  within  the  provisions  of  the  above- 
named  Act,  include  the  land  in  controversy.  It 
was  never  intended  by  that  Act  that  the  claim 
4ji  each  inhabitant  to  the  town  lot,  out  lot, 
common  field  lot,  or  commons,  should  be  sep- 
arately set  apart  and  severed  from  the  nation- 
al domain,  by  survey  or  otherwise;  but  that 
the  ''out  bounds"  of  the  town,  with  its  appur- 
tenant common  fields  and  commons,  should  be 
surveyed  and  severed  from  the  national  domain 
by  a  regularly  constituted  officer,  and  then  that 
each  inhabitant  should  have  secured  to  him  his 
rights,  whatever  they  might  be  within  the 
bounds  of  the  town.  It  was  the  duty  of  the 
town  authorities  to  attend  to  procuring  the 
survey,  and  in  its  execution  to  guard  the  in- 
terests of  the  town,  and  with  them  the  rights 
of  the  individual  inhabitants. 

The  law  directs  that  the  survey  be  made  "as 
soon  as  may  be,"  so  that  the  rights  of  the  town 
and  its  inhabitants  beins  defined,  all  others  en- 
titled may  assert  their  claims.  It  would  not  do 
to  allow  a  claim  like  that  to  the  commons  of 
St.*  Louis  to  remain  unmarked,  indefinite,  hov- 
ering like  a  moving  cloud  over  and  around  the 
adjacent  titles.  It  must  therefore  be  surveyed 
and  its  limits  defined  "as  soon  as  may  be." 
This  was  accordingly  done.  The  precise  date 
of  the  survey  is  not  given,  but  it  was  in  or 

Erior  to  1817,  in  which  year  the  plat  was  filed 
1  the  General  Land  Ofiice,  pursuant  to  the 
provisions  of  the  Act  above  cited.  That  sur- 
vey has  been  acquiesced  in  for  thirty- seven 
years,  and  lands  have  been  purchased  and  ti- 
tles acquired  and  transmitted  conformably  to 
it  for  more  than  a  generation.  The  survey  was 
made  by  an  authorized  officer  of  the  United 
States  upon  the  one  side,  in  the  presence  and 
with  the  actual  or  implied  assent  of  the  city 
authorities  and  the  interested  citizens  on  the 
other;  and  it  is  now  much  too  late  to  question 
it  in  any  quarter.  The  evidence  on  which  it  is 
now  assailed  is  the  opinion  of  an  experienced 
surv^or,  who  thinks  the  but  boundary  line  of 
the  mty  ought  to  have  been  so  projected  as  to 
include  the  land  in  controversy.  It  is  not  prob- 
able that  he  is  better  informed  as  to  the  state 
of  the  city  and  its  appurtenant  commons  in 
1812  than  the  public  surveyor  who  projected 
506*]  the  'out  boundary  line  in  1816,  and 
the  public  authorities  of  the  city  and  the  in- 
terested inhabitants  who  at  that  time  witnessed 
and  acquiesced  in  the  said  out  boundary.  But 
too  much  time  has  elapsed- — the  acquiescence 
nas  been  too  long  to  admit  of  evidence  or  ques- 
tion on  the  subject  of  this  out  boundary,  even 
if  the  evidence  were  otherwise  entitled  to  con- 
sideration. 

2d.  But  waiving  this  objection,  the  plaintiffs 
show  no  claim  whatever  under  the  statute. 
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The  language  of  the  first  section,  so  far  as 
it  touches  the  rights  of  individuals,  is  some- 
what vague  and  indefinite.  It  provides  that 
lots  which  "have  been  inhabited,  cultivated  or 
possessed  prior  to  the  20th  day  of  December, 
1803,  shall  be,  and  the  same  are  hereby  con- 
firmed to  the  inhabitants  of  the  respective 
towns  or  villages  aforesaid,  according  to  their 
several  right  or  rights  in  common  thereto." 
But  it  does  not  admit  of  a  construction,  which 
would  give  to  the  inhabitants  of  a  town  lands 
which  they  had  occupied  and  cultivated  many 
years  before  1803,  and  which  they  had  before 
that  time  abandoned.  The  expression,  as  I 
have  said,  is  not  clear,  but  the  tense  of  the 
verb  "have  been  inhabited"  implies  a  continu- 
ing inhabitation,  etc.,  down  to  the  time  named, 
December  20th,  1803.  The  more  brief  and  com- 
mon expression  "were  inhabited  prior,"  etc., 
would  convey  distinctly  the  idea  that  "inhabi- 
tation," etc.,  at  any  time  prior  to  that  date 
was  sufficient.  But  the  word  used  to  transfer 
title  is,  I  think,  decisive  of  the  question — ^"shall 
be,  and  is  hereby  confirmed  to  "  etc.  The  term 
"confirmation,"  implies  proprio  vigore,  an  ex- 
isting title  or  claim  on  which  it  is  to  operate 
— it  can  have  no  effect  whatever  on  an  inhabi- 
tation, cultivation  or  possession,  which  existed 
in  the  indefinite  past,  but  which  had  been 
abandoned  and  was  as  if  it  had  never  existed 
at  the  time  of  the  confirmation. 

But  the  second  section  of  the  Act  removes 
all  possible  doubt  on  the  subject.  The  survey 
having  been  directed  by  the  first  section,  the 
second  goes  on  to  provide,  "that  all  town  and 
village  lots,  out  lots,  or  common  field  lots,  in- 
cluded in  such  surveys,  which  are  not  right- 
fully owned  or  claimed  by  private  individuals 
.  .  .  shall  be,  and  the  same  are  hereby  re- 
served for  the  support  of  schools."  Showing  that 
there  must  be  a  present  subsisting  claim  or 
ownership  at  the  time  of  the  passage  of  the  law. 
Nothing  which  was  abandoned,  prior  to  its 
passage,  is  intended  to  be  restored  by  it.  It 
saves  subsisting  rights  or  claims  only. 

Whatever  possession  was  in  Paul  Guitard  of 
the  land  in  question  prior  to  1797  was  aban- 
doned, when  the  common  fence  fell  down  and 
was  abandoned  by  the  town,  namely:  1796-97. 
From  that  time  until  the  commencement  of 
this  suit  in  1853,  a  period  of  nearly  sixty  years, 
no  claim  has  been  set  up  to  these  *lands,  [*507 
either  by  the  city  or  the  inhabitants.  Twenty 
years  after  the  fields,  once  inclosed  by  the  com- 
mon fence,  were  thrown  open  and  abandoned, 
the  boundary  of  the  city,  its  out  lots  and  com- 
mons, was  settled  by  the  city  authorities  and  a 
public  officer  of  the  United  States,  and  a  rec- 
ord duly  made  thereof  in  the  proper  depart- 
ment of  the  government.  The  cily  has  ever 
since  acquiesced  in  its  reputed  boundary.  Pri- 
vate individuals  have  acquiesced;  and  it  has 
never  yet  been  disturbed.  I  submit  that  it  is 
too  late  to  disturb  it  now,  and  unsettle  titles 
which  have  for  a  full  generation  rested  undis- 
turbed upon  it. 

I  ought,  perhaps,  also  to  notice  the  singular- 
ly unsatisfactory  kind  of  title  set  up  by  the 
plaintiffs  in  their  ancestor,  Paul  Guitard.  They 
say  he  cultivated  and  claimed.  But  how  or  by 
what  title  did  he  claim?  And  where  did  he 
possess  and  cultivate?  It  might  be  possible  to 
I  prove  that  a  fiock  of  crows  lighted  on  the  scrub 
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oaks  in  the  Cul-de-sac  sixty  years  ago,  and  flew 
away  again,  but  it  would  be  hard  to  prove  the 
particular  tree  on  which  any  one  individual 
crow  lighted.  The  proof  is  here  equally  un- 
satisfactory. There  is  no  more  trace  left  in  the 
one  case  than  in  the  other;  no  line  drawn,  stake 
set,  tree  marked,  or  stone  planted,  no  ancient 

Sile  of  rubbish  to  mark  the  spot  claimed  by 
ruitard  or  any  other  inhabitant  out  of  the 
surveyed  bounds  of  the  town. 

Mr.  Justice  Campbell  delivered  the  opinion  of 
the  court: 

The  plaintiffs  claim  a  lot  of  ground  in  the 
City  01  St.  Louis,  as  representatives  of  Paul 
Guitard,  an  ancient  inhabitant  of  that  city, 
imder  a  confirmation  in  the  Act  of  Congress  of 
the  13th  of  June,  1812,  for  the  settlement  of 
land  claims  in  Missouri.    2  Stat,  at  L.  748. 

The  record  shows  that  Guitard,  from  1786-6 
till  the  common  fence  which  surrounded  and 
protected  the  field  lots  and  commons  of  that 
city  was  thrown  down,  in  1797  or  1798,  claimed 
and  cultivated  a  parcel  of  land,  one  aroent  in 
width  and  forty  in  depth,  in  the  Cul-de-sac 
prairie.  The  tract  claimed  was  called  Guitard's 
Cul-de-sac  field  to  its  whole  extent,  and  was  in 
the  usual  form  of  field  lots  in  that  village. 
His  cultivation  did  not  extend  over  the  whole 
claim,  nor  was  it  ascertained  whether  the  por- 
tion sued  for  was  within  that  part  cultivated. 
There  were  eleven  other  lots  of  the  same  de- 
scription, claimed  and  cultivated  at  that  period 
by  different  persons  in  the  Cul-de-sac  prairie 
lying  together,  that  of  Guitard's  being  to  the 
north  of  the  others.  The  land  sued  for  is  with- 
in the  survey  directed  by  the  first  section  of 
the  Act  referred  to.  The  defendant  produced 
a  patent  from  the  United  States  for  the  land 
in  dispute;  but  as  the  case  was  determined  up- 
on the  title  of  the  plaintiffs,  that  becomes  of 
508*]  •no  importance.  The  Circuit  Court  in- 
structed the  jury,  "That  there  having  been  no 
concession,  nor  grant,  nor  survey,  nor  permis- 
sion to  cultivate  or  possess  the  land  claimed  by 
Paul  Guitard  to  said  Guitard  under  and  by 
the  Spanish  authorities  or  government ;  and  no 
location  of  said  claim  by  or  under  said  govern- 
ment, nor  under  the  French  government,  and 
no  proof  having  been  made  at  any  time  by  said 
Paul  Guitard,  or  those  claiming  under  him, 
of  any  inhabitation,  cultivation  or  possession, 
or  of  the  location  and  extent  of  said  claim, 
either  under  the  provisions  of  the  Act  of  1812 
or  those  of  the  Act  of  the  26th  of  May,  1824, 
either  before  the  recorder  of  land  titles  or 
other  United  States  authority;  and  there  hav- 
ing been  no  survey  or  location  of  said  land,  by 
or  under  the  authority  of  the  United  States, 
the  said  plaintiffs  cannot  now  set  up  said  claim 
and  locate  it,  and  prove  its  extent  and  inhabi- 
tation and  cultivation  by  parol  evidence  mere- 
ly." This  instruction  comprehends  the  entire 
case,  and  the  examination  of  this  will  render 
it  unnecessary  to  consider  those  given  or  re- 
fused upon  the  motions  of  the  parties  to  the 
suit. 

The  Act  of  the  13th  of  June,  1812,  declares 
"that  the  rights,  titles,  claims  to  town  or  vil- 
lage lots,  out  lots,  common  field  lots,  and  com- 
mons in,  adjoining,  and  belonging  to  the  sev- 
eral  towns  and  villages  named  in  the  Act,  in- 
cluding St.  Louis,  which  lota  have  been  inhab- 
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ited,  cultivated,  or  possessed  prior  to  the  20tli 
of  December,  1803,  shall  be,  and  they  are  here- 
by confirmed  to  the  inhabitants  of  the  respect- 
ive towns  or  villages  aforesaid,  according^  to 
their  several  right  or  rights  in  common  there- 
to." 

This  Act  has  been  repeatedly  under  the  con- 
sideration of  this  court,  and  to  ascertain  wh*^ 
has  been  decided  upon   it  will   facilitate    the 
present  inquiry.     In  Chouteau  v.  Eckhart,    2" 
How.  345,  the  defendant  relied  upon  the  title 
of  the  village  of  St.  Charles  to  the  locus  in  qno^ 
as  being  a  part  of  the  commons  of  that  villa^e^ 
and  confirmed  to  it  by  the  Act  of  June,  1812. 
In  that  case,  the  right  of  the  village  waa  es- 
tablished  from  a  concession  made  by  the  Lien  ten- 
ant  Governor  of  Upper  Louisiana,  and  a  fonn> 
al  survey  by  the  Spanish  authority.    The  judg- 
ment of  this  court  was,  that  a  tiUe  of  this  de- 
scription was  confirmed  by  the  Act  of   1812^ 
and  that  this  confirmation  excluded  a  Spanish 
concession  of  an  earlier  date,  which  had  bee» 
confirmed  by  a  subsequent  Act  of  Congress. 

In  the  case  of  Mackay  v.  Dillon,  4  How. 
421,  the  defendant  defended  under  the  daim 
of  St.  Louis  to  its  commons,  and  produced  evi- 
dence of  a  Spanish  concession,  of  a  pnTatr> 
survey  which  had  been  presented  to  the  Board 
of  Commissioners,  and  of  proof  havinff  be^n 
made  before  the  recorder  of  land  titles.  Wheth- 
er the  private  survey  made  in  1806,  and  sub- 
mitted to  the  ^government,  was  con-  [*50^ 
elusive  of  boundary,  was  the  question  beforr 
the  court.  Mr.  Justice  Catron,  in  deliveriiifr 
the  opinion  of  the  court,  says,  "By  the  first 
section  of  the  Act  of  1812  Congress  confirmed 
the  claim  to  commons  adjoining  and  belonginir 
to  St.  Louis,  with  similar  claims  made  by  oth<>r 
towns.  But  no  extent  or  boundaries  were  giv* 
en  to  show  what  land  was  granted;  nor  is 
there  anything  in  the  Act  of  1812  from  which 
a  court  of  justice  can  legally  declare  that 
the  land,  set  forth  in  the  survey  and  proved 
as  commons  by  witnesses  in  1806,  is  the  pre- 
cise land  Congress  granted:  in  other  woi^, 
the  Act  did  not  adopt  the  evidence  laid  before 
the  board  for  any  purpose;  and  the  boundaries 
of  claims  thus  confirmed  were  designedly,  as 
we  suppose,  left  open  for  the  settlement  of  the 
respective  claimants  by  litigation  in  courts  of 
justice  or  otherwise." 

Again,  in  the  case  of  Les  Bois  v.  Bram^U. 
the  same  learned  judge  says  of  this  Act,  **that 
this  was  a  general  confirmation  of  the  eommoa 
to  the  town  as  a  community,  no  one  ever 
doubted,  so  far  as  the  confirmation  operated  on 
the  lands  of  the  United  States." 

The  quest  tons  settled  by  this  court  are  that 
the  Act  of  1812  is  a  present  operative  grant  of 
all  the  interest  of  the  United  States,  in  thr 
property  comprised  in  the  Act,  and  that  the 
right  of  the  grantee  was  not  dependent  upon 
the  factum  of  a  survey  under  the  Spanish  gov- 
ernment. 

No  question  before  this  has  been  submitted 
to  the  court  upon  the  interpretation  to  be  giv- 
en to  the  ''rights,  titles  and  claims"  which 
were  the  subject  of  the  confirmation  of  the 
United  States. 

The  instruction  given  to  the  jury  by  the  Cir- 
cuit Court  implies  that  the  confirmee,  beforr 
he  can  acquire  a  standing  in  court,  mittt  oriiT' 
ally  have  had  or  must  tubsequentlj  have  plaeid 
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upon  his  title  or  claim  an  additional  mark  of  a 
public  authority  besides  this  Act  of  Congress; 
that  he  must  evince  his  right  or  claim  by  some 
concession,  survey,  or  permission  to  settle,  cul- 
tivate or  possess,  or  some  recognition  of  his 
-claim  under  the  provisions  of  some  Act  of  Con- 
gress by  some  officer  of  the  Executive  Depart- 
ment, indicative  of  its  location  and  extent.  The 
laxity  of  the  legislation  in  the  Act  of  1812  is 
painfully  evident,  when  the  fact  is  declared 
that  the  large  and  growing  cities  of  the  State 
of  Missouri  have  their  site  upon  the  land  com- 
prehended in  this  confirmation.  Nevertheless, 
Mn  attempt  to  correct  the  mischief  would  prob- 
ably create  more  confusion  and  disorder  than 
the  Act  has  produced. 

The  Act,  in  the  form  in  which  it  exists,  was 
adopted  by  Congress  upon  the  solicitation  and 
counsel  of  citizens  of  Missouri,  interested  in  the 
subject  and  well  acquainted  with  the  condi- 
tions of  its  population.  The  towns  and  vil- 
510*1  l^es  named  in  it  *were  then,  and  for 
many  years  continued  to  be,  small,  and  the 
property  of  no  great  importance.  During  this 
time  conflicting  rights  and  pretensions  were  ad- 
justed, facts  necessary  to  sustain  claims  to 
property  ascertained,  and  the  business  and  in- 
tercourse of  the  inhabitants  accommodated  to 
its  conditions.  The  Act  itself,  with  all  the 
circumstances  of  the  inhabitants  before  and  at 
the  time  of  its  passage,  have  formed  the  sub- 
ject of  legal  judgments  and  professional  opin- 
ions upon  which  mighty  interests  have  grown 
up  and  now  repose.  This  court  fully  appre- 
ciates the  danger  of  disturbing  those  inter- 
ests and  of  contradicting  those  opinions  and 
judgments. 

The  Act  of  1812  makes  no  requisition  for  a 
concession,  survey,  permission  to  settle,  culti- 
vate or  possess,  or  of  any  location  by  a  public 
authority  as  the  basis  of  the  right,  title,  and 
•claim,  upon  which  its  confirmatory  provisions 
operate.  It  may  be  very  true  that  there  could 
have  been  originally  no  legitimate  right  or 
claim  without  some  such  authority.  Congress, 
however,  in  this  Act,  was  not  dealing  with 
written  or  formal  evidences  of  right.  Such 
claims  in  Missouri  have  been  provided  for  by 
other  Anf«.  Th^se  pretensions  to  town  and  vil- 
lage lots  formed  a  residuum  of  a  mass  of  rights, 
titles  and  claims,  which  Congress  was  advised 
could  be  equitably  and  summarily  disposed  of 
by  the  abandonment  of  its  own  rights  to  the 
loroperty,  and  a  reference  of  the  whole  subject 
to  tne  parties  concerned.  Congress  afforded  no 
means  of  authenticating  the  rights,  titles  and 
claims  of  the  several  confirmees.  No  Board 
was  appointed  in  the  Act  to  receive  the  evi- 
dence nor  to  adjust  contradictory  pretensions. 

No  officer  was  appointed  to  survey  or  to  lo- 
cate any  individual  right.  All  the  facts  req- 
uisite to  sustain  the  confirmation — ^what  were 
villae«»  or  town  lota,  out  lots,  common  field  lots, 
•#r  commons — ^what  were  the  conditions  of  in- 
liabitaiion,  cultivation  or  possession,  to  bring 
the  claimant  within  the  Act,  were  referred  to 
the  judicial  tribunals.  The  Act  has  been  most 
carefully  and  patiently  considered  in  the  Su- 
preme Court  of  Missouri,  and  conclusions  have 
been  promulgated,  which  comprehend  nearly 
all  the  questions  which  can  arise  upon  it. 

In  Vasseur  v.  Benton,  1  Mo.  that  court  says, 
*'we  are  of  opinion  that  the  claims  to  town  or 
village  lots,  which  had  been  inhabited,  culti- 
14  li.  ed. 


vated  or  possessed,  prior  to  the  20th  of  De- 
cember, 1803,  are  by  the  express  words  of  the 
Act  ipso  facto  confirmed  as  to  the  right  of  the 
Unit^  States."  In  Lajoye  v.  Primm,  3  Mo. 
368,  the  court  says,  "the  great  object  of  the 
Act  was  to  quiet  the  villages  in  their  titles  to 
property  (so  far  as  the  government  was  con- 
cerned) which  had  been  acquired  in  many  in- 
stances by  possession  merely,  under  an  express 
or  implied  permission  to  settle,  and  which  had 
passed  from  *hand  to  hand  without  any  [*511 
lormal  conveyance.  In  such  cases  possession 
was  the  only  thing  to  which  they  could  look; 
and  taking  it  for  granted  that  those  who  were 
found  in  possession  at  the  time  the  country  was 
ceded,  or  who  had  been  last  in  possession  prior 
thereto,  was  the  rightful  owners — the  confirma- 
tion was  intended  for  their  benefit."  In  Page 
V.  Scheibel,  11  Mo.  107,  the  same  court  says, 
"the  whole  history  of  the  progress  of  settle- 
ments in  the  French  villages,  so  far  as  it  has 
been  developed  in  the  cases  which  have  come 
up  to  this  court,  shows  that  the  villagers  did 
not  venture  to  take  possession  of  the  lots, 
either  for  cultivation  or  inhabitation,  without 
a  formal  permission  of  the  Lieutenant-Govern- 
or, or  the  commandant  of  the  post.  These  per- 
missions, it  is  also  probable,  were  most  gener- 
ally in  writing,  and  accompanied  by  a  survey 
made  by  an  officer  selected  and  authorized  by 
the  government. 

But  the  title  of  the  claimants  under  this 
government  does  not  depend  upon  the  existence 
or  proof  of  any  such  documents.  Congress  did 
not  think  proper  to  require  it.  In  all  proba- 
bility, the  fact  that  possession,  inhabitation 
and  cultivation  could  not  exist  under  the  for- 
mer government  without  such  previous  permis- 
sion from  the  authorities  of  that  government, 
was  known  to  the  framers  of  the  Act  of  1812, 
and  constituted  the  prominent  reason  for  dis- 
pensing with  any  proof  of  this  character  in 
order  to  make  out  a  title  under  that  Act.  How- 
ever this  may  be,  the  Act  requires  no  such 
proof,  but  confirms  the  title  upon  possession, 
inhabitation  or  cultivation  alone,  without  re- 
gard to  the  legality  of  the  origin  of  such  title." 

We  have  quoted  these  portions  of  the  reports 
of  those  cases  to  express  our  concurrence  in 
the  conclusions  they  present. 

We  shall  now  inquire  whether  it  was  neces- 
sary for  the  confirmee  to  present  the  evidence 
of  his  claim  under  the  Act  of  1824  (4  Stat,  at 
L.  65),  supplementary  to  the  Act  of  1812. 

This  Act  makes  it  the  duty  of  the  claimants 
of  town  and  village  lots  "to  proceed,  within 
eighteen  months  after  the  passage  thereof,  to 
designate  them  by  proving  the  fact  of  inhabita- 
tion, etc.,  and  the  boundaries  and  extent  of 
each  claim,  so  as  to  enable  the  surveyor-general 
to  distinguish  the  private  from  the  vacant 
lots."  fJo  forfeiture  was  imposed  for  a  non- 
compliance. The  confirmee  by  a  compliance  ob- 
tained a  recognition  of  his  boundaries  from  the 
United  States,  and  conse<|uently  evidence 
against  every  person  intruding,  or  claiming 
from  the  government  ex  post  facto.  The  gov- 
ernment did  not  by  that  Act  impair  the  effect 
and  operation  of  its  Act  of  1812. 

Under  the  Act  of  1812  each  confirmee  was 
compelled,  whenever  his  title  was  disputed,  to 
adduce  proof  of  the  conditions  upon  which  the 
confirmation  depended.  As  the  facts  of  inhab- 
itation, 'possession  and  cultivation  at  [*5ia 
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a  designated  period,  are  facts  in  pais,  it  fol- 
lowed as  a  matter  of  course  that  parol  evidence 
is  admissible  to  establish  them.  In  the  case  of 
Hickie  v.  Starke,  1  Pet.  98,  a  question  arose 
upon  an  Act  of  Congress  which  confirmed  to 
"actual  settlers"  within  a  ceded  territory  all 
the  grants  legally  executed  prior  to  a  desig- 
nated day,  and  this  court  held  that  the  fact  of 
"a  settlement  on  that  day"  must  be  established, 
and  proof  of  occupancy  and  cultivation  was  ad* 
duced.  In  The  City  of  Mobile  v.  Eslava,  16 
Pet.  235,  certain  water  lots  were  confirmed  to 
the  proprietors  of  the  front  lots  adjacent  there- 
to, who  had  improved  them  before  the  passage 
of  the  Act  of  Congress,  and  this  court  sus- 
tained the  title  upon  parol  proof  of  location 
and  improvements.  The  court  said  "being 
proprietor  of  the  front  lot  and  having  improved 
the  water  lot  opposite  and  east  of  Water 
Street,  constitute  the  conditions  on  which  the 
right,  if  anv,  under  the  statute,  vests.  In  his 
charge  to  the  jury,  the  judge  laid  down  these 
conditions  in  clear  terms;  and  instructed  the 
jury,  if  the  facts  brought  the  defendant  within 
them,  that  they  should  find  against  the  plain- 
tiffs. The  jury  did  so  find,  and  this  is  con- 
clusive of  the  facts  of  the  case." 

The  question  of  boundary  under  tbe  Act  of 
1812,  as  it  was  decided  in  Mackay  v.  Dillon, 
was  left  open  to  the  settlement  of  the  respec- 
tive claimants  by  litigation,  in  the  courts  of 
justice,  or  otherwise.  Nor  has  this  court,  in 
any  case  decided  that  statutes,  which  operate  to 
confirm  an  existing  and  recognized  claim  or  ti- 
tle with  ascertained  boundaries,  or  boundaries 
which  could  be  ascertained,  are  inoperative 
without  a  survey,  or  made  one  necessary  to  the 
perfection  of  the  title.  A  survey^  approved  by 
the  United  States,  and  accepted  by  the  con- 
firmee, is  always  important  to  the  confirmee; 
for,  as  is  said  by  the  court  in  Menard's  Heirs 
V.  Massey,  8  How.  294,  it  is  conclusive  evidence 
as  against  the  United  States,  that  the  land 
granted  by  the  confirmation  of  Congress  was 
the  same  described  and  bounded  by  the  survey, 
unless  an  appeal  was  taken  by  either  party  or 
an  opposing  claimant  to  the  Commissioner  of 
the  Land  Office.  This  consideration  depends 
upon  the  fact  that  the  claimant  and  the  tfnited 
States  were  parties  to  the  selection  of  the  land; 
for,  as  they  agreed  to  the  survey,  they  are  mu- 
tually bound  and  respectively  estopped." 

The  cases  of  Harrison  v.  Page,  16  Mo.  182; 
Gamache  v.  Piquignot,  17  Mo.  310,  which  has 
been  affirmed  at  the  present  session  of  this 
court,  and  Soulard  v.  Clarke,  are  in  harmony 
with  the  views  we  have  expressed  upon  the 
latter  branch  of  the  instructions  of  the  Circuit 
Court. 

We  think  it  proper  to  state,  that  we  express 
no  opinion  upon  the  effect  of  the  evidence  to 
establish  the  plaintiff's  title  as  a  subsisting 
title,  and  none  upon  ibhe  claim  to  such  of 
518*]  the  land  as  lies  *bevond  the  boundary 
line,  settled  by  the  survey  of  the  United  States 
under  the  first  section  of  the  Act  of  1812. 

The  judgment  of  the  Circuit  Court  is  re- 
versed and  the  cause  remanded. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  rtcord  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Missouri, 
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and  was  ar^ed  by  counsel;  on  oonsideration 
whereof,  it  is  now  here  ordered  and  adjudi^^ed 
by  this  court,  that  the  judgment  of  the  said 
Circuit  Court  in  this  cause  be,  and  the  same 
is  hereby  reversed,  with  costs;  and  that  this 
cause  be,  and  the  same  is  hereby  remanded  to 
the  said  Circuit  Court,  with  directions  to 
award  a  venire  facias  de  novo. 


JAMES  IRWIN,  Appellant, 

V. 

THE  UNITED  STATED 

Contract— construction  of,  for  use  of  water  oofn- 
veyed  through  pipes— equal  amounts — two 
pipes,  different  distances. 

On  the  6th  November,  1836,  W.  F.  Hamlltoa. 
William  V.  Robinson  and  wife  bj  deed,  conveyed 
to  the  United  States  **the  right  and  privilege  t» 
use,  divert  and  carry  awaj  from  the  foontstn 
spring,  bj  which  the  woolen  factorv  of  the  aald 
Hamilton  ft  Robinson  is  now  suppfled,  so  moch 
water  as  will  pass  through  a  pipe  or  tube  of  equal 
diameter  with  one  that  shall  convej  the  water 
from  the  said  spring,  upon  the  same  level  there- 
with,  to  the  factory  of  the  said  grantors,  and  to 
proceed  from  a  common  cistern  or  bead  to  be 
erected  by  the  said  United  .States,  and  to  conrcv 
and  conduct  the  same  by  tubes  or  pipes,  tbroagfa 
the  premises  of  the  said  grantors  in  a  direct  line. 
etc.    etc 

'fhe  distance  to  which  the  United  States  wished 
to  carry  their  share  of  the  water  being  macb 
greater  than  that  of  the  other  part/.  It  was  neces- 
sary, according  to  the  principles  of  hydraulics,  t» 
lay  down  pipes  of  a  larger  bore  than  those  of  tbe 
ottier  party,  in  order  to  obtain  one  half  ef  tbe 
water 

Tbe  grantors  were  present  when  tbe  pipes  were 
laid  down  in  this  way,  and  made  no  objection.  It 
will  not  do  for  an  assignee,  whose  deed  recognises 
tbe  title  of  the  United  States  to  one  half  of  tbe 
water,    now   to  disturb   the   arrangement. 

Under  the  circumstances,  tbe  construction  to  be 
given  to  tbe  deed  is,  that  the  United  States  pur- 
chased a  right  to  one  half  of  tbe  water,  and  nad 
a  right  to  lay  down  such  pipes  as  were  necessary 
to  secure  that  object. 

THIS  was  an  appeal  from  the  Circuit  Court 
of  the  United  States  for  the  Western  Dis- 
trict of  Pennsylvania,  sitting  as  a  court  of 
equity. 

The  facts  were  these: 

On  the  flth  November,  1836,  W.  F.  Hamilton. 
William  V.  Robinson  and  wife,  by  deed,  ooa- 
veyed  to  the  United  States  **the  right  and 
privilege,  to  use,  divert  and  carry  away  from 
the  fountain  spring  b^  which  the  woolen  fac- 
tory of  the  said  Hamilton  k  Robinson  is  now 
supplied,  so  much  water  as  will  pass  througb 
*a  pipe  or  tube  of  equal  diameter  with  [*514 
one  that  shall  convey  the  water  from  the  said 
spring,  upon  the  same  level  therewith,  to  the 
factory  of  the  said  grantors,  and  to  proceed 
from  a  common  cistern  or  head  to  be  erected 
by  the  said  United  States,  and  to  convey  and 
conduct  the  same,  by  tubes  or  pipes,  through 
the  premises  of  tbe  said  grantors  in  a  direct 
line,  or  as  nearly  as  practicable  thereto;  and 
the  privilege  of  entering  upon  the  premises  of 
the  said  grantors  for  laying,  and  when  neces- 
sary, altering  the  said  pipes,  or  repairing 
them;  also  de  privilege  of  erecting  and  re- 
pairing the  said  cistern  or  reservoir,  or  other 
erection  as  may  be  deemed  necessary  for  |yr»- 
serving  the  said  water  for  the  use  aforsMid, 
and  aU  other  rights  and  privileges  in  eommoB 
with  said  grantors,  their  heirs  and  assigns." 

The  United  States  proceeded  to  Uy  down  the 
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pip€»  In  the  manner  described  in  the  following 
testimony,  which  was  given  by  Mr.  Bates: 

Giles  S.  Bates  being  produced  on  part  of 
eomplainant,  and  sworn,  says:  I  was  employed 
at  the  United  States  arsenal,  at  Lawrenceville, 
Alleghany  County,  Pennsylvania,  for  about 
sixteen  vears;  I  ceased  to  be  employed  there 
about  the  last  of  June,  1852.  I  know  the 
spring  from  which  the  arsenal  is  supplied  with 
water,  on  the  land  of  Samuel  H.  Kellar;  it  is 
the  same  spring  from  which  Mr.  James  Irwin's 
frkctory  is  supplied;  the  distance  from  the 
spring  to  the  reservoir  of  the  arsenal  is  five 
hundred  and  forty -seven  yards  or  thereabouts; 
the  ground  is  somewhat  broken  or  uneven. 
There  are  three  ravines;  the  first  ravine,  from 
summit  to  summit,  is  about  two  hundred  feet 
wide,  and  from  twenty-five  to  thirty  feet  deep; 
the  second  is  about  one  hundred  feet  wide  and 
about  fifteen  feet  deep;  the  third  is  about  fifty 
feet  wide  and  from  eight  to  ten  feet  deep,  that 
is  the  width  and  depth  at  the  point  where  the 
United  States  pipes  pass;  the  pipes  follow  the 
inequalities  of  the  ground ;  they  are  about  thr^e 
feet  below  the  surface  of  the  ground,  from 
that  to  four  feet;  the  pipe  from  the  spring  to 
the  reservoir  is  two  and  a  half  bore  pipe;  the 
copper  pipe  connecting  the  iron  pipe  with  the 
eistem  is  two  inches  and  five  eighths,  and 
about  one  foot  long;  the  hole  through  the  body 
of  the  cistern  is  one  inch  in  diameter;  the  cop- 
per pipe  is  bolted  to  the  cistern  by  a  flange; 
the  hole  through  which  the  water  passes  to 
supply  Mr.  Irwin's  works  is  the  same  size  as 
the  one  through  which  it  passes  to  supply  the 
arsenal,  and  the  two  holes  are  on  the  same 
level.  I  wa^  in  the  employment  of  the  United 
States  when  the  pipes  referred  to  for  the 'sup- 
ply of  the  arsenal  were  laid;  I  was  present 
most  of  the  time  while  they  were  laying  them ; 
they  are  the  same  pipes  which  are  now  in  use; 
they  have  been  in  use  since  1837.  I  saw  Mr. 
William  V.  Robinson  present  on  two  occasions 
515*]  'when  the  pipes  were  being  laid;  ne 
was  present  with  Ck>lonel  Baker;  I  heard  him 
express  no  dissatisfaction;  they  appeared  to 
have  a  perfect  understanding  in  the  arrange- 
ment, and  that  arrangement  is  the  one  now  in 
use.  I  was  and  am  still  imder  the  impression 
that  the  copper  pipe  was  an  inch  one  original- 
ly, but  I  am  not  positive;  with  that  exception 
the  arrangement  is  now  as  it  was  then.  I  do 
not  know  of  any  change  in  the  size  of  the  pipe 
since;  some  pipes  were  put  down  to  secure  the 
air  valve,  but  no  alteration  in  the  size  of  the 
pipe;  any  deposits  in  the  pipes  collect  in  the 
ravines,  and  when  the  air  gets  into  the  pipes 
from  the  cistern  it  has  to  be  drawn  out  of  these 
air  valves  in  order  to  fill  the  pipes ;  the  amount 
of  water  discharged  at  the  reservoir  would  fill 
a  threeouarter  inch  pipe.  I  have  had  partial 
charge  for  some  time  of  the  work;  have  been 
frequently  at  the  spring;  assisted  to  clear  the 
pipes  of  air  and  to  fill  them.  The  ground 
where  the  United  States  pipe  crosses  from  the 
ground  of  Mr.  Irwin  is  about  fifteen  feet  high- 
er than  where  the  pipe  discharges  its  contents 
at  Mr.  Irwin's  factory;  the  ground  through 
which  the  pipe  passes  from  the  spring  to  Mr. 
Irwin's  factory  is  a  regular  slope.  The  dis- 
tance from  the  spring  to  where  the  United 
States  pipe  passes  from  Mr.  Irwin's  land  is 
ffreater  than  from  the  spring  to  Mr.  Irwin's 
factory;  it  U  hardly  one  third  of  the  distance 


to  the  reservoir;  the  body  or  rim  of  the  cistern 
through  which  the  inch  hole  passes,  is  about 
seven  eighths  thick. 

Question.  When  the  United  States  arsenal 
and  Mr.  Irwin's  factory  are  both  in  operation, 
what  is  the  relative  amount  of  water  drawn  off 
by  the  pipes  of  each? 

I  believe  the  amount  to  be  about  equal. 

Cross-Examined.  I  do  not  know  that  the 
ravines  spoken  of  would  make  any  difference 
in  the  flow  of  the  water,  provided  there  was  a 
sufficient  head  at  the  spring  to  exclude  the  air 
from  the  pipe;  if  air  was  admitted  into  the 
pipe,  I  am  of  opinion  that  the  water  would 
still  continue  to  flow,  but  to  a  limited  extent* 

We  can  see  the  water  flowing  from  the  United 
States  pipe  into  the  reservoir.  When  the  reser- 
voir was  first  established,  the  pipe  discharged 
about  four  feet  from  the  bottom  of  the  reser- 
voir, and  I  have  frequently  seen  the  water  dis- 
chargine  into  the  reservoir  from  the  pipe.  That 
mode  of  discharging  was  discontinued  between 
seven  and  eight  years  ago.  It  discharged 
through  a  brass  cock,  two-inch  bore.  The  Unit- 
ed States  used  the  water  for  ornamental  pur- 
poses on  the  parade  at  interviews  for  a  number 
of  years,  when  the  supply  of  water  would  per- 
mit. The  centers  of  the  holes  in  the  cistern 
from  which  the  water  is  taken  to  the  reservoir 
and  to  Mr.  Irwin's  factory,  are  on  the  sama 
level,  and  the  centers  of  the  pipes  are  on  the 
same  level,  but  the  difference  *in  the  [*516 
diameter  of  the  pipes  throws  the  United  State» 
pipe  about  three  fourths  of  an  inch  below  Mr. 
Irwin's  pipe.  The  diameter  of  Mr.  Irwin'a 
pipe  is  an  inch  bore,  I  should  judge. 

Direct.  I  think  the  deposit  of  sediment  in 
the  pipe  in  the  ravines  would  obstruct  the 
water,  unless  there  was  a  sufficient  draft  in  the 
pipe  to  draw  it  out.  I  know  that  sediment  has 
collected  in  the  pipe  in  the  bottom  of  the  large 
ravine.  The  sediment  was  a  kind  of  sand, 
oxide  of  iron,  and  of  a  muddy  nature. 

Cross-examined.  I  only  know  of  sediment 
having  collected  in  the  pipe  once  so  as  to  re- 
quire opening  during  the  time  I  was  at  the 
arsenal.  The  air  valves  spoken  of  were  con- 
structed to  insure  a  continuous  flow  of  water^ 
and  in  order  to  draw  off  the  foul  air  and  allow 
the  water  to  flow;  and  they  answered  the  pur- 
pose of  their  construction.  The  discharge  of 
the  water  into  the  reservoir  from  the  two-inch 
cock  is  from  a  half  to  three  quarters  of  an 
inch.  If  the  pipe  used  by  the  United  States 
had  been  of  lead  instead  of  iron,  the  obstruc- 
tion from  sediment  would  probably  not  have 
been  as  great.  There  is  quite  a  sediment  comes 
from  the  water  of  this  spring.  We  used  it 
in  our  boilers  at  the  public  works,  and  foimd 
it  ouite  objectionable  from  the  accumulation  of 
sediment— Hof  fine  sand.  We  have  been  com- 
pelled to  clean  out  the  reservoir  from  sediment^ 
but  I  cannot  say  whether  it  has  been  neces- 
sary  to  clean  out  the  cistern  at  the  spring  or 
not. 

Direct.  The  flow  of  water  mentioned  as  com- 
ing from  the  brass  cock  at  the  reservoir  was 
the  entire  supply  received  from  the  spring. 

G.  S.  Bates. 

On  the  13th  of  January,  1842,  Robinson  ft 
Hamilton  conveyed  their  interest  to  James 
Caldwell,  whose  interest  was  conveyed  by  the 
sheriff  to  William  Black,  in  December,  1843. 

On  the '30th  of  January,  1848,  Black  con- 
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veyed  to  Irwin  (the  appellant)  by  deed,  recit- 
ing all  the  mesne  conveyances,  and  among  them 
the  deed  from  William  F.  Hamilton  and  Wil- 
liam V.  Robinson  and  wife,  "to  the  United 
States  of  America,  for  privilege  of  one  half 
the  spring,  etc.,  dated  26th  November,  A.  D. 
1836,  and  recorded  in  Book  C,  3d,  p.  480." 

On  the  16th  of  January,  1852,  the  said  James 
Irwin  (now  appellant)  gave  the  notice  to  Major 
Bell,  of  the  Alleghany  arsenal,  alleging  that 
the  government  have  in  use  a  pipe  to  convev 
the  water  from  the  spring  to  the  arsenal, 
^*which  is  over  four  times  the  capacity  of  that 
contracted  for."  .  .  .  "That  unless  some  sat- 
isfactory proposition  be  made  by  the  govern- 
ment within  thirty  days,  I  will  cut  off  the  pipe 
referred  to." 

Instead  of  a  proposition  to  purchase,  the 
United  States  exhibited  their  bill,  and  obtained 
an  injunction. 

517*1  *The  bill  sets  forth  the  agreement,  etc. 
and  claims  that  after  the  parties  have  re- 
spectively drawn  off  their  several  shares,  by 
holes  or  tubes  inserted  in  said  vessel,  of  equal 
•diameter  and  on  the  same  level,  they  may  then 
carry  away  the  water  by  a  pipe  or  pipes  of  such 
size  and  diameter  as  they  may  respectively 
think  proper  to  adopt. 

It  further  charges  that  the  defendant,  at 
the  time  of  his  purchase,  knew  the  extent  of 
the  complainants'  right,  under  their  said  deed, 
and  was  well  aware  that  it  conferred  on  them  a 
right  to  one  half  of  the  water  of  said  spring. 

The  answer  admits  the  agreement,  and  as- 
serts that  although  the  complainants  were  per- 
mitted by  the  said  Hamilton  &  Robinson  to  lay 
4own  their  pipes  of  a  dimension  far  exceeding 
those  which  had  been  at  any  time  used  to  con- 
vey the*  said  water  to  their  factory,  the  same 
was  permitted  because  the  said  grantors  were 
not  carrying  on  business  at  the  said  factory,  or 
using  the  said  water  for  the  purposes  thereof, 
and  with  the  understanding  that  the  license 
hus  temporarily  accorded  should  not  be  taken  to 
operate  in  any  way  to*  the  enlargement  of  the 
rights  of  the  complainants,  or  to  the  prejudice 
of  those  of  the  grantors;  that  the  defendant 
was  not  advised,  at  the  time  of  his  purchase, 
of  the  dimensions  of  the  complainants*  pipes, 
or  that  they  were  exceeding  '.heir  rights,  and 
had  no  means  of  ascertaining  the  same,  but  was 
induced  to  suppose,  from  the  dimensions  of 
the  vent  or  orifice,  that  the  pipes  which  were 
concealed  from  view  were  entirely  correspond- 
ent therewith: 

And  further,  that  the  recital  in  defendant's 
deed  is  not  to  be  taken  either  as  an  interpreta- 
tion of  the  original  grant,  or  the  admission  of  a 
right,  on  the  part  of  complainants,  to  one  half 
of  the  water,  or  as  operating,  or  intended  to 
operate,  as  an  enlargement  oif  the  grant,  be- 
cause no  part  of  the  said  water  was  used  by  the 
party  unaer  whom  he  claims,  and  the  said  con- 
veyance is  set  forth  merely  as  a  part  of  the 
chain  of  title,  and  with  express  reference  to  the 
dcpd  itself,  and  the  record  thereof,  for  the  de- 
tails, both  of  which  manifestly  show  that  the 
same  was  a  misdescription  or  a  mistake  of  the 
scrivener  in  the  recital  thereof,  and  no  way  af- 
fecting the  conveyance  to  the  defendant,  which 
is  of  the  whole  interest  of  the  grantor : 

And  further,  that  although  the  immediate 
grantor  may  have  labored  under  such  an  im- 
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pression,  neither  he  nor  the  defendant,  who  is 
his  assignee,  is  to  be  concluded  or  affected  by 
any  mistake  in  regard  to  his  rights  in  a  con- 
veyance to  which  the  complainanto  were  nether 
parties  or  privies. 

The  answer  further  admits  that  the  com- 
plainants did  enter  and  construct  a  conunon 
vessel  or  reservoir,  as  alleged — ^that  the  same 
was  pierced  with  two  circular  holes,  of  eqiuil 
diameter  *and  elevation,  for  the  use  of  [*5  iS 
the  respective  parties,  and  that  the  complain- 
ants did  proceed  to  lay  through  the  premises  of 
the  grantors  a  pipe  for  the  conveyance  of  the 
water  from  one  of  the  said  holes  or  orifices. 

It  denies,  however,  that  the  said  cistern  was 
pierced  at  any  time  with  any  tubes  whatever, 
or  that  complainants  laid  down,  through  the 
premises  of  the  grantors,  any  pipes  or  tubes  of 
a  dimension  corresponding  with  either  of  the 
said  holes  or  orifices,  or  of  equal  diameter  with 
the  tubes  or  pipes  which  were  used  for  supply- 
ing the  works  or  factory  of  the  grantors;  but 
avers,  to  the  contrary,  that  although  the  pipe  or 
tube  which  was  then  used  and  continued  to  be 
used,  for  the  purpose  of  supplying  the  factory 
of  the  grantors,  has  at  no  time  exceeded  the 
diameter  of  one  inch,  and  has  conformed  pre- 
cisely to  the  position  and  level  of  one  of  the 
said  holes  or  orifices,  the  said  complainants 
have  laid  down  and  are  now  using,  through  the 
premises  of  the  defendant,  a  tube  of  the  diam- 
eter of  two  and  a  half  inches,  with  a  capacity 
more  than  six  times  that  of  the  tube  used  by 
the  defendant,  and  not  conforming  in  its  lerd 
or  elevation  with  either  of  the  orifices  afore- 
said, but  affixed  to  the  exterior  drcumfereooe 
or  rim  of  the  said  cistern  in  such  manner  as  to 
extend  below  the  said  orifice,  and  to  increase 
the  weight  or  head  of  water  about  seven  eighths 
of  an  inch  over  and  above  that  of  the  defendant. 

The  above  are  the  material  facts  of  the  an- 
swer. 

To  this  answer  a  general  replication  was 
filed,  and  the  cause  sent  to  an  examiner;  and 
on  the  19th  of  November,  1852,  the  cause  came 
on  to  be  heard  on  bill,  answer,  exhibits,  repli- 
cation and  testimony,  and  was  argued  by  coun- 
sel, and  upon  consideration  thereof,  the  eourt 
awarded  a  perpetual  injunction  against  the  de- 
fendant, as  prayed,  with  costs. 

Whereupon  the  defendant  entered  this  appeal 
from  the  said  decree. 

It  was  argued  by  Messrs.  Wylie  and  Ritchie^ 
upon  a  brief  prepared  by  Mr.  Irwin,  for  the 
appellant,  and  by  Mr.  Cnthinf  (Attorney 
General)  for  the  United  States. 

The  following  extracts  from  the  brief  tiled 
by  the  counsel  for  the  appellant,  will  show  their 
views : 

The  learned  judge  who  decided  the  case  be- 
low was  of  opinion  that  the  words  of  the 
deed  imported  a  conveyance  of  one  half  of  the 
water. 

It  is  most  certain,  however — and  so  much  is 
admitted  by  the  learned  judge  himself — that 
there  is  nothing  in  the  terms  of  the  deed,  or, 
to  use  his  own  language,  "in  so  many  words,* 
to  convey  such  an  interest. 

•It  is  not  less  certain  that  if  such  was  [*51t 
the  intent  of  the  parties,  it  might  have  httm 
precisely  indicated  by  the  obvious,  easy  and  fa- 
miliar form  of  expression  which  the  occasion 
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would   naturally  and  almost  necessarily  have 
^luggested. 

And  the  presumption  is,  that  it  would  have 
been  so  indicated,  instead  of  either  resorting  to 
a  standard  which  was  erroneous,  or  clouding 
the  meaning  with  a  periphrasis. 

It  is  a  part  of  the  case,  however,  that  a  tube 
or  pipe  leading  to  the  arsenal  of  the  complain- 
ants, of  equal  diameter,  with  that  used  to  con- 
vey the  water  to  the  factory  of  the  grantors, 
will  not  deliver  more  than  a  fractional  part  of 
the  water  conveyed  by  the  latter ;  and  that  this 
is  the  result  of  a  law  of  hydraulics  which  every 
man,  and  certainly  every  agent  of  the  govern- 
ment.  is  bound  to  know. 

It  is  also  to  be  taken  as  a  part  of  the  case 
that  the  localities  of  the  several  properties,  and 
the  distance  to  which  the  water  was  to  be  con- 
veyed, or  at  all  events  to  the  premises  of  the 
grantee,  were  well  understood  by  the  parties,  and 
of  course  a  plea  of  ignorance  of  the  facts  would 
be  as  unavailable  to  the  complainants,  as  the 
more  discreditable  plea  of  ignorance  of  a  natu- 
ral law. 

It  is  incontrovertible,  therefore,  that  if  only  a 
fractional  part  of  the  water  delivered  to  tke 
grantors  could  be  conveyed  by  the  means  agreed 
on,  to  the  premises  of  the  grantees,  then  it  was 
just  that  portion,  and  no  more,  that  was  in- 
tended to  be  conveyed  to  the  complainants. 

Nor  is  it  any  answer  to  say  that  the  grant 
would  be  rendered  illusory,  and  the  object  of 
the  grantee  defeated  thereby.  There  is  nothing 
in  the  deed  to  indicate  either  the  quantity  of 
water  required,  or  the  purpose  for  which  it  was 
destined,  and  although  it  might  be  convenient 
or  even  necessary  for  the  government  to  enlarge 
the  supply,  this  court  can  make  no  new  con- 
tract for  the  parties  by  the  substitution  of 
terms  which  they  have  not  thought  proper  to 
use.  There  is  no  ambiguity  in  the  language, 
and  in  such  case  it  is  a  maxim  of  the  law  that 
no  construction  can  be  made  against  the  words. 
And  ^et  it  is  by  such  a  process  of  change  and 
substitution  that  it  is  now  sought  to  escape 
from  the  consequences  of  what  is  considered  a 
hard  bargain  for  the  government. 

The  effect,  moreover,  of  the  departure,  on  the 
part  of  the  complainants,  from  the  terms  of  the 
contract,  and  the  simple  and  easy  rule  which  it 
prescribes,  is  to  produce  irregularity  in  the  flow, 
and  to  render  evervthing  uncertain.  No  wit- 
new,  examined  by  the  government,  has  under- 
taken to  speak  with  any  degree  of  precision  in 
regard  to  the  comparative  quantities  of  water 
drawn  through  the  two  pipes.  They  suppose 
520*]  them  to  be  *"near  or  about  equal,^  but 
they  admit  that  "the  flow  of  water  through  the 
complainants'  pipe  is  much  greater  at  some 
times  than  at  others,  and  that  this  does  occur 
frequently;"  and  that  "at  times  the  complain- 
ants' pipe  draws  more  water  than  that  of  the 
defendant,  and  at  times  it  loses,  so  that  the 
quantity  drawn  by  both  pipes  is  near  about 
equal." 

The  facts  of  irregularity  and  occasional  ad- 
vantage are  thus  admitted,  in  connection  with 
the  liability  to  abuse,  and  the  impossibility  of 
precise  measurement,  and  of  course  of  detection 
or  correction — an  objection  which  led  the  Su- 
preme Court  of  Pennsylvania  to  hold,  in  the 
case  cited  from  W^harton,  that  a  circular  aper- 
ture could  not  be  substituted  for  a  square. 
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It  is  sufficient,  however,  for  our  case— ^ven 
though  the  cou];t  were  right  in  their  construc- 
tion of  the  deed — that  the  arrangement  was 
such  as  to  deprive  us  of  our  share  of  the  water 
at  any  time.  We  are  entitled  to  it  at  all  times. 
We  are  not  to  be  put  off  with  a  mere  average^ 
a  principle  which  would  authorize  the  govern- 
ment to  take  the  whole  of  the  water  for  one  half 
the  year,  provided  it  allowed  us  the  whole  for 
the  other. 

But  there  is  another  violation  of  the  contract 
— supposing  even  the  construction  of  the  court 
to  be  the  correct  one — in  the  position  of  the  cop- 
per adjutage,  as  well  as  in  the  level  and  in- 
clination of  the  distributing  pipes.  The  deed 
provides  that  the  complainants'  pipe  shall  be 
upon  the  same  level  with  that  which  shall  con- 
vey the  water  to  the  factory  of  the  grantors. 
The  copper  adjutage  is,  however,  seven  eighths 
of  an  inch  below,  which  the  point  of  discharge 
is  lower  by  at  least  sixty,  pernaps  one  hundrM, 
feet,  thus  conferring  the  twofold  advantage  of 
a  greater  head  and  a  more  rapid  chute. 

Supposing,  however,  that  the  water  was,  by 
the  terms  of  the  contract,  to  be  gauged  by  equal 
orifices,  it  has  been  settled,  as  already  shown, 
by  the  Supreme  Court  of  Pennsylvania,  in  the 
case  of  The  Schuylkill  Navigation  Co.  v.  Moore, 
that  no  artificial  contrivance  can  be  resorted  to, 
for  the  purpose  of  increasing  the  volume  of  dis- 
charge at  the  point  of  delivery. 

It  remains,  then,  only  to  consider  the  sup* 
plementary  reasons  by  which  it  is  sought  to 
supply  any  possible  insufi&ciency  in  the  terms 
of  the  contract.    The^  are, 

1st.  The  construction  supposed  to  have  been 
given  to  it  by  the  parties  themselves,  as  shown 
by  the  assertion  of  a  larger  right  in  the  laying 
of  the  present  pipes  with  the  knowledge  and 
without  any  objection  on  the  part  of  one  of  the 
grantors;   and, 

2d.  The  recital  in  the  deed  of  William  Black 
to  the  defendant. 

I  pass  over  the  suggestion  in  regard  to  the 
rule  that  the  "words  are  to  be  taken  most 
strongly  against  the  grantor,"  which  is  hinted 
*at  as  a  possible  though  unnecessary  [*521 
resort  in  the  present  case.  That  rule,  which 
is  one  of  great  rigor,  applies  only  to  cases  of  am* 
biguity  in  the  words,  or  where  the  exposition 
is  necessary  to  give  them  effect,  and  is  only  to 
be  resorted  to  when  all  other  rules  of  exposi- 
tion fail.  2  Kent's  Com.  550.  And  it  is  now 
superseded  by  the  more  reasonable  practice  of 
giving  to  the  language  its  Just  sense,  and 
searching  for  its  precise  meaning.    Ibid. 

To  the  argument,  however,  £awn  from  the 
fact  that  the  present  pipes  were  laid  without  ob- 
jection, I  reply, 

1st.  That  there  is  no  ambiguity  which  would 
authorize  an  appeal  to  the  acts  of  the  parties 
themselves  for  the  purpose  of  giving  a  construc- 
tion to  their  contract.  In  the  case  even  of  a 
patent  ambiguity  the  deed  must  speak  for  it- 
self. It  is  not  pretended  that  there  is  any 
which  is  latent,  and  which  parol  evidence  might 
therefore  raise  and  remove. 

2d.  That  the  evidence  shows  that  the  factory 
never  went  into  operation  after  the  purr  base  by 
the  United  States,  and  no  inference  is  therefore 
to  be  drawn  to  the  prejudice  of  the  defendant 
from  the  acquiescence  of  the  grantors.  If  such 
inference  might  thus  be  drawn,  then  by  the 
same  process  the  rights  of  the  grantors  might  be 
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taken  as  altogether  abdicated  by  mere  nonuser, 
and  a  mere  temporary  parol  license  without 
oohsideration,  be  regarded  as  an  absolute  con- 
veyance of  the  entire  fee. 

3d.  That  the  right,  being  an  incorporeal  one, 
could  only  pass  by  grant  or  prescription,  which 
presupposes  it.    Callen  v.  Hocker,  1  Rawle,  108. 

4th.  That  the  evidence  shows  further  that  the 
copper  pipe  was  a  one-inch  bore  originally; 
while,  on  the  other  hand,  there  is  no  evidence 
that  either  the  grantors  or  their  assigns  were 
ever  advised  of  the  change. 

Then  as  to  the  recital  in  the  deed,  the  an- 
swer is, 

1st.  That  the  conveyance  is  of  the  whole  in- 
terest held  by  Black,  which  was  the  entire  es- 
tate of  the  original  grantors ;  and  the  recital  is 
not  even  a  description  of  the  property  intended 
to  be  conveyed,  but  a  mere  enumeration  of  sun- 
dry deeds  with  a  reference,  for  their  contents, 
to  the  records  themselves,  which  exhibit  a  clear 
case  of  mistake. 

2d.  That  if  the  said  Black  was  even  mistaken 
as  to  the  extent  of  his  right,  it  was  entirely  "res 
inter  alios  acta,"  and  cannot  either  compromise 
that  right  or  enlarge  the  terms  of  a  grant  made 
to  a  third  person,  between  whom  and  the  im- 
mediate grantor  or  defendant  there  was  no 
priority  whatever.    And, 

3d.  That  the  inference  that  the  defendant 
knew  that  he  was  buying  only  one  half  of  the 
water  right,  is  entirely  ^atuitous,  neither  war- 
ranted bv  any  evidence  m  the  cause  nor  by  any 
622*]  just  'view  of  the  law.  The  conveyance 
was  of  the  whole  estate  of  the  grantors,  etc., 
and  there  is  no  lawyer  who  would  not  have  ad- 
vised him  that  it  would  pass,  notwithstanding 
a  mistake  in  his  references  or  a  misdescription 
of  any  of  his  deeds. 

Mr.  Gushing  (Attorney-General)  contended 
that  the  title  deed  to  the  United  States  shows 
they  are  entitled  to  the  use  of  one  half  of  the 
water;  the  title  paper  of  the  appellant,  Irwin, 
shows  the  same;  ^he  proof  snows  that  the 
pipes  of  the  United  States  and  of  the  appellant 
convey  an  equal  quantity  of  water,  and  that  the 
threat  of  the  appellant  to  cut  away  the  pipe  was 
without  any  just  cause,  designed,  as  the  bill 
charges,  to  compel  the  United  States  to  pur- 
chase of  the  said  Irwin  the  residue  of  the  water 
at  an  exorbitant  price. 

Mr.  Justice  Orier  delivered  the  opinion  of 
the  court : 

The  appellant,  James  Irwin,  was  respondent 
below  to  a  bill  filed  b^  the  United  States,  in  the 
nature  of  a  bill  "quia  timet,"  in  which  Irwin 
was  charged  with  threatening  to  cut  off  certain 
pipes  conveying  water  to  the  United  States 
Arsenal,  near  Pittsburg.  The  whole  merits  of 
the  case  are  involved  in  the  construction  to  be 

gut  on  a  certain  deed  under  which  the  United 
tates  claimed  to  have  a  right  to  "one  half  ot 
the  water"  delivered  from  a  certain  spring  or 
reservoir.  The  parties  both  claim  under  Wil- 
liam F.  Hamilton  and  W.  V.  Robinson,  who 
conveyed  to  the  United  States  "the  right  and 
privilege  to  use,  divert  and  carry  away  from 
the  fountain  spring,  etc.,  by  which  the  woolen 
factory  of  ^prantors  is  now  supplied,  so  much 
water  as  will  pass  through  a  pipe  or  tube  of 
equal  diameter,  with  one  that  shall  convey  the 
water  from  the  said  spring,  upon  the  same  level 
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therewith,  to  the  factory  of  said  grantors, 
to  proceed  from  a  common  cistern  or  head  to  be 
erected  by  the  said  United  States,  and  to  eon- 
vey  and  conduct  the  same  through  the  premise* 
of  the  said  grantors,  etc." 

This  grant  to  the  United  States  was  made  in 
November,  1830,  for  the  consideration  of  $2,600. 
Without  stating,  in  so  many  words,  that  the 
water  from  the  common  cistern  is  to  be    di- 
vided equally,  or  each  to  have  one  half,  tl&ia 
deed  points  out  a  mode  of  equal  distribution  at 
the  cistern.     The  water  is  to  be  delivered   to 
each  by  a  pipe  or  tube  of  equal  diameter  at  the 
same   level.     The  mode   oi  conducting    it    hj 
either  party  to  the  place  of  its  use  is  not  pre- 
scribed.   Each  might  have  had  his  share  deliv- 
ered into  a  tank  or  cistern  of  his  own  placed 
alongside  of  the  common  cistern,  which  would 
have  been  probably  the  best  plan.    The  United 
States  were  permitted  to  conauct  their  share  of 
the  water  through  the  lands  of  the  grantors  ''by 
*tubes  or  pipes"  without  any  restric-     [*59S 
tion  as  to  the  size  of  them.    The  distance  from 
the  common  cistern  to  the  arsenal  of  the  Unit- 
ed States,  where  their  share  of  the  water  wma 
to  be  conducted,  is  four  times  as  great  ms  that 
to  the  grantors'  premises.    Owins  to  friction, 
and  other  causes,  explained  bv  the  witnessee. 
it  was  proved  that  the  flow  of  water  in  equal 
tubes  is  in  the  inverse  ratio  of  the  squares  of 
the  distances.    Hence  an  orifice  or  tube  capable 
of  receiving  and  passing  eaual  quantities  at  the 
fountain-head,  if  continuea  of  the  same  sixe  to 
the  place  of  delivery,  would  have  distHbated 
to  the  United  States  about  one  sixteenth  and  to 
the  vendors  fifteen  sixteenths.    In  fact,  fros 
the  unevenness  of  the  ground  over  which  the 
water  must  necessarily  low  to  the  arsenal,  and 
the  quantity  of  deposit  made  in  its  course,  su^ 
a  construction  of  the  contract  would  leave  the 
United  States  very  frequently,  if  not  always, 
without  any  water  at  all. 

The  grantors  in  the  deed  had  no  intention  of 
overreaching  the  grantees,  by  taking  advantage 
of  their  want  of  knowledge  of  the  science  of 
hydraulics,  or  claiming  a  construction  of  their 
deed  which  would  give  their  grantees  nothing, 
and  thus  allow  the  grantors  to  again  extort 
from  the  necessities  of  the  government  a  doable 
price. 

Robinson,  one  of  the  grantors,  was  examined 
by  the  appellant  as  a  witness,  and  swore  that 
one  half  tne  water  was  sold,  and  one  half  re- 
served, "that  such  was  the  agreement."  This 
was  the  practical  (and  only  reasonable)  con- 
struction put  on  the  grant  by  both  parties  at 
the  time  it  was  made;  and  accordingly  the  of- 
ficers of  the  United  States  proceeded  to  make  a 
common  cistern  and  to  ascertain  the  sixe  of  two 
tubes  sufficient  to  convey  the  whole  water  held 
in  common,  and  distribute  it  equally — ^leaving 
the  vendors  to  convey  their  share  in  pipes  m 
any  size  they  saw  fit,  th^  used  pipes  to  convey 
the  water  to  the  arsenal  of  such  sixe  as  waa 
deemed  necessary  from  the  distance  and  natarv 
of  the  ground.  The  vendors  looked  on,  as- 
sisted and  acquiesced  in  all  that  waa  done.  If 
the  deed  were  ambiguous,  and  capable  of  a 
construction  which  would  permit  one  party  to 
overreach  and  defraud  the  other;  if  there 
no  such  rule  of  law  as  that  which  gives  a 
struction  to  a  deed  most  favona>le  to 
grantee;  yet  we  have  here  a  practical  oonstme- 
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tion  hy  the  vendor  and  vendee  made  on  the 
ground,  and  acquiesced  in  for  sixteen  years. 
The  appellant's  deed  from  an  assignee  of  the 
original  vendors,  carefully  refers  to  this  sale  to 
the  United  States,  as  a  sale  "of  one  half  of  the 
water."  We  are  of  opinion,  therefore,  that  a 
reasonable  construction  of  the  deed  to  the  Unit- 
ed States,  having  reference  to  the  principles  of 
hydraulics,  necessarily  requires  that  each  party 
should  have  half  the  water,  and  conduct  it  in 
such  pipes  as  they  see  fit  and  proper;  and  also, 
524*]  *that  assuming  the  deed  to  be  capable 
of  the  construction  contended  for,  the  parties  to 
it  have  construed  it  honestly  and  correctly; 
and  that  this  practical  construction  having  been 
acquiesced  in  by  all  parties  interested  for  six- 
teen years,  is  conclusive.  The  appellant,  whose 
deed  purports  to  convey  to  him  but  one  half 
the  water,  cannot  now  claim  to  put  a  new  con- 
struction on  the  grant  to  the  appellees  which 
would  give  them  nothing  for  the  large  consid- 
eration paid,  and  the  appellant  all  for  nothing. 
However  plausible  and  astute  the  reasoning 
may  be,  on  which  such  a  claim  is  founded,  it 
does  not  recommend  itself  on  the  groimd  of 
justice  or  equity. 

The  judgment  of  the  Circuit  Court  is  there- 
fore affirmed,  with  costs. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Western  District  of 
Pennsylvania,  and  was  argued  by  counsel;  on 
consideration  whereof,  it  is  now  here  ordered, 
adjudged  and  decreed  by  this  court,  that  the 
decree  of  the  said  Circuit  Court  in  this  cause 
be,  and  the  same  is  hereby  affirmed. 


TOfOTHT  FANNING,  Appellant, 

V. 

CHARLES  GREGOIRE  and  Charles  Boggi 

Construction  of  ferrv  license — not  exclusive  of 

all  others. 

In  1838  the  Legislature  of  the  Territory  of  Iowa 
authorized  Fanninfi:,  his  heirs  and  assigns,  to  e8tal>- 
Ush  and  keep  a  ferry  across  the  Mississippi  River, 
at  the  Town  of  Dubuque,  for  the  term  of  twenty 
years;  and  enacted  further,  that  no  court  or 
board  of  county  commissioners  should  authorise 
any  person  to  keep  a  ferry  within  the  limits  of 
the  Town  of  Dubuque. 

In  1840  Fanning  was  authorised  to  keep  a  horse 
ferryboat  instead  of  a  steamboat. 

In  1847  the  General  Assembly  of  the  State  of 
Iowa  passed  an  Act  to  incorporate  the  City  of 
Dubuque,  the  fifteenth  section  of  which  enacted 
that  the  "city  council  shall  have  power  to  license 
and  establish  ferries  across  the  Mississippi  River, 
from  said  city  to  the  opposite  shore,  and  to  fix 
the  rates  of  the  same. 

In  1851  the  Mayor  of  Dubuque,  acting  by  the 
authority  of  the  city  council,  granted  a  license  to 
Gregolre  (whose  agent  Bogg  was)  to  keep  a  ferry 
for  six  years  from  the  1st  of  April,  1852,  upon 
certain  payments  and  conditions. 

The  right  granted  to  Fanning  was  not  exclusive 
of  such  a  license  as  this.  The  prohibition  to  li- 
cense another  ferry  did  not  extend  to  the  Lej^sla- 
ture  nor  to  the  city  council,  to  whom  the  Legis- 
lature  had   delegated   its   power. 

Nor  was  it  necessary  for  the  city  council  to  act, 
by  an  ordinance  in  the  case.  Corporations  can 
make  contracts  through  their  agents  without  the 
Hsrmallties  which  the  old  rules  of  law  required. 

Nora. — Establishment,    regulation     and    protec- 
tion of  ferries — see  note,  69  LJt.A.  618. 
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THIS  was  an  appeal  from  the  District  Court 
of  the  United  States  for  the  District  of 
Iowa. 

*It  originated  in  the  State  Court,  [*525 
called  the  District  Court  of  the  County  of  Du- 
buque, and  was  transferred  to  the  District 
Court  of  the  United  States,  at  the  instance  of 
Gregoire  and  Bogg,  the  defendants.  Gregoire 
was  a  citizen  and  resident  of  Missouri,  and 
Bo^  of  Illinois. 

The  facts  in  the  case  are  stated  in  the  opin- 
ion of  the  court.  The  District  Court  dismissed 
the  petition  of  Fanning,  with  costs,  upon  the 
ground  that  his  ferry  franchise  was  not  exclu- 
sive;  whereupon  he  appealed  to  this  court. 

It  was  argued  by  Mr.  Wilson  for  the  appel- 
lant, and  by  Mr.  Piatt  Smith  for  the  appel- 
lees. 

The  points  made  by  Mr.  Wilson  were  the 
following: 

The  Act  of  the  Legislature  of  Iowa,  entitled 
"An  Act  to  authorize  Timothy  Fanning  to  es- 
tablish and  keep  a  ferry  across  the  Mississippi 
River  at  the  Town  of  Dubuque,*'  approved  De- 
cember 14th,  1838,  gave  said  Fanning  an  ex- 
clusive right  as  against  any  other  ferry  not  es- 
tablished by  a  direct  Act  of  the  Legislature. 
See  that  Act  in  Vol.  1st  of  Iowa  Statutes,  pages 
205  and  206. 

By  the  word  "court"  in  the  first  line  of  the 
2d  section  of  said  Act,  is  meant,  Webster's 
definition  of  the  word,  "any  jurisdiction,  civil, 
military  or  ecclesiastical."  See  Webster's  Dic- 
tionary, definition  of  "court." 

It  did  not  mean  a  judicial  tribunal.  The 
Legislature  uses  the  word  as  defined  by  Web- 
ster. See  Iowa  Laws,  Vol.  Ist,  pp.  208,  209, 
where  it  is  applied  to  a  tribunal  which  could 
have  no  judicial  power.  See  Act  of  Congress 
organizing  Iowa,  published  in  the  same  book, 
p.  34,  sec.  9. 

The  authority,  by  virtue  of  which  the  defend- 
ants claim  the  right  to  carry  on  a  ferry  at  the 
same  place  where  Fanning's  ferry  is  established j 
is  derived  from  a  contract  between  the  Mayor 
and  Aldermen  of  the  City  of  Dubuque,  of  the 
one  part,  and  A.  L.  Gregoire,  of  the  other;  the 
city  authorities  claim  to  derive  this  power  from 
the  15th  section  of  an  Act  of  the  Legislature  of 
Iowa,  to  incorporate  and  establish  the  Ci^  of 
Dubuque,  approved  February  24,  1847. 

If  Fanning's  charter  was  not  exclusive,  as 
contended  for,  and  if  the  city  authorities  could 
establish  and  license  another,  they  can  only 
do  so  in  the  manner  prescribed  by  the  Act 
creating  the  city,  to  wit:  by  ordinance.  See 
sec.  15  of  said  city  charter. 

Sec.  20  of  said  city  charter  provides  that 
every  ordinance  of  said  cit^,  before  it  shall  be 
of  any  force  or  validity,  or  m  any  manner  bind- 
ing on  the  inhabitants  thereof,  or  others,  shall 
be  signed  by  the  mayor  and  published  in  one 
or  more  newspapers  in  said  city  at  least  six 
days. 

The  ferry  of  defendants  was  established  by 
contract,  and  not  by  ordinance. 

•"A  corporation  can  act  only  in  [*526 
the  manner  prescribed  by  the  Act  creating  it." 
Ch.  J.  Marshall,  in  Head  Sl  Amory  v.  Frov. 
Ins.  Co.  2  Cranch,  127,  1  Cond.  371;  4  Wheat. 
518,  4  Cond.  528;  12  Wheat.  64;  4  Pet.  152; 
8  Wheat.  338;   2  Scam.  187. 

The  Act  of  the  City  Council  of  Dubuque  es- 
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tablishing  the  ferry,  which  the  defendants  claim 
to  carry  on,  was  null  and  void,  and  confers 
upon  them  no  ferry  franchise,  and  the  plain- 
tiff's right  to  maintain  this  action  follows,  as  a 
matter  of  course. 

"The  owner  of  an  old  established  ferry  has 
a  right  of  action  against  him  who,  in  his  neigh- 
berhood,  keeps  a  free  ferry,  or  a  ferry  not  au- 
thorized by  the  proper  tribunal,  whereby  an 
injury  accrues  to  the  owner  of  the  established 
ferry.**   Long  v.  Beard,  3  Murph.  67. 

Mr.  Smith  divided  his  argument  into  the 
two  following  heads : 

1.  That  the  Legislature  of  Iowa  had  no  right 
to  grant  such  an  exclusive  right  as  the  one  con- 
tended for.  The  argument  upon  this  head  is 
omitted  for  want  of  room. 

2.  But  admit  the  power  of  the  Legislature  to 
confine  the  traveling  public  to  horse  boat  ac- 
commodation, still  the  words  of  the  Act  do  not 
give  an  exclusive  right;  there  are  no  words  of 
exclusion  expressed,  and  none  should  be  im- 
plied. The  Act  by  express  terms  prohibits 
courts  and  boards  of  commissioners  from  grant- 
ing other  ferry  rights,  expressio  unius  est  exclu- 
sio  alterius.  The  Legislature  were  not  ex- 
cluded from  giving  the  City  of  Dubuque  a  right 
to  license  another  ferry. 

It  is  a  well  settled  principle  of  law,  that  in 
construing  government  grants,  the  courts  will 
construe  them  most  strongly  against  the 
grantee,  and  in  favor  of  the  grantor;  that  if 
the  terms  of  the  grant  are  ambiguous,  or  admit 
of  different  meanings,  that  meaning  which  is 
most  favorable  to  the  government  will  be  adopt- 
ed, and  no  right  or  privilege  will  be  deemed  to 
be  surrendered  by  implication.  2  Bl.  Com.  347 ; 
1  Kent's  Com.  460. 

This  proposition  is  sustained  by  numerous 
and  well-adjudged  cases.  In  the  case  of  Charles 
River  Bridge  v.  Warren  Bridge  et  al.  11  Pet. 
420,  Ch.  J.  Taney  says:  "The  rule  of  construc- 
tion in  such  cases  is  well  settled,  both  in  Eng- 
land and  by  the  decisions  of  our  own  tribunals. 
In  2  Bam  &  Adol.  793,  22  Eng.  Com.  Law, 
185,  in  the  case  of  The  Proprietors  of  the 
Stourbridge  Canal  v.  Wheely  et  al.,  the  court 
says,  "The  canal  having  been  made  under  an  Act 
of  Parliament,  the  rights  of  the  plaintiffs  are 
derived  entirely  from  that  Act.  This,  like 
many  other  cases,  is  a  bargain  between  a  com- 
pany of  adventurers  and  the  public,  the  terms 
of  which  are  expressed  in  the  statute;  and 
627*1  *^1^®  i^®  ^^  oonstmction  in  all  such 
cases  is  now  fully  established  to  be  this:  that 
any  ambiguity  in  the  terms  of  the  contract  must 
operate  against  the  adventurers,  and  in  favor  of 
the  public,  and  the  plaintiffs  can  claim  nothing 
that  is  not  clearly  given  them  by  the  Apt." 
And  the  doctrine  thus  laid  down  is  abundantly 
sustained  by  the  authorities  referred  to  in  this 
decision.  But  we  are  not  now  left  to  determine 
for  the  first  time  the  rule  by  which  public 
grants  are  to  be  construed  in  this  country.  The 
subject  has  already  been  considered  in  this 
court,  and  the  rule  of  construction,  above  stated, 
fully  established.  In  the  case  of  The  United 
States  V.  Arredondo,  6  Pet.  691,  the  leading 
cases  upon  this  subject  are  collected  together  by 
the  learned  jud<je  who  delivered  the  opinion  of 
the  court,  and  the  principle  recognized,  that  in 
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grants  by  the  public  nothing  passes  by  impli- 
cation." 

"When  a  corporation  alleges  that  a  state  hms 
surrendered  for  seventy  years  its  power  of  im- 
provement and  public  accomodation,  in  a  gremt 
and  important  line  of  travel,  the  community 
have  a  right  to  insist  'that  its  abandonment 
ought  not  to  be  presumed  in  a  case  in  which  the 
deliberate  purpose  of  the  state  to  abandon   it 
does  not  appear.    The  continued  existence  of  a 
government  would  be  of  no  great  value,  if,  bgr 
implications  or  presumptions,  it  was  disarmed 
of  the  powers  necessary  to  accomplish  the  ends 
of  its  creation;    and  the  functions  it  was  de- 
signed to  perform  transferred  to  the  hands  of 
privileged  corporations.    The  rule  of  construc- 
tion announced  by  the  court  in  4  Pet.  614, 
not  confined  to  the  taxing  power;    nor  is  it 
limited  in  the  opinion  delivered.    On  the 
trary,  it  was  distinctly  placed  on  the  grovtnd 
that  the  interests  of  the  community  were  eon- 
cemed  in  preserving  undiminished  the  power 
then  in  question;  and  whenever  any  power  of 
the  state  is  said  to  be  surrendered  or  diminished, 
whether  it  be  the  taxing  power  or  my  other  af- 
fecting the  public  interest,  the  same  principle 
applies,  and  the  rule  of  construction  must  be 
the  same.    No  one  will  question  that  the  inter- 
ests  of  the  great  body  of  the  state  would,  in  this 
instance  be  affected  by  the  surrender  of  this 
line  of  travel  to  a  single  corporation,  with  the 
right  to  exact  toll  and  exclude  competition  for 
seventy  years.  While  the  rights  of  private  prop- 
erty are  safely  guarded,  we  must  not  forget  that 
the  community  also  have  rights,  and  that  the 
happiness  and  well  being  of  every  citizen  depend 
on  their  faithful  preservation." 

In  the  case  of  The  Mohawk  Bridge  Co.  t.  The 
Utica  and  Schenectady  Railroad  Co.  6  Paige's 
Ch.  554,  it  is  held  that  "the  grant  to  a  corpora- 
tion of  the  right  to  erect  a  toll  bridge  across 
a  river,  without  any  restriction  as  to  the  right 
of  the  'Legislature  to  grant  a  similar  [*598 
privilege  to  others,  does  not  deprive  a  futurt 
Legislature  of  the  power  to  authorise  the  erec- 
tion  of  another  toll  bridge  across  the  same 
river  so  near  to  the  first  as  to  divert  a  part  of 
the  travel  which  would  have  crossed  the  river 
on  the  first  bridge  if  the  last  had  not  been  erect- 
ed." 

"Grants  of  exclusive  privileges,  being  in 
derogation  of  public  rights  belonging  to  the 
State,  or  to  its  citizens  generally,  most  be  eo«- 
stmed  strictly,  and  with  reference  to  the  hitcnt 
and  particular  objects  of  the  grant." 

In  the  case  of  Barrett  v.  Stockton  Railway 
Co.  40  Eng.  Com.  Law,  208,  the  oovt  held 
that,  "Where  the  language  of  an  Act  of  Par- 
liament, obtained  by  a  company  for  imposing 
a  rate  of  toll  upon  the  public,  is  ambiguoos,  or 
will  admit  of  different  meanings,  that  construe- 
tion  is  to  be  adopted  which  is  most  favorable 
to  the  public."  And  the  court  refer  to  the 
general  principle  laid  down  by  Lord  EUenbor- 
ough,  in  his  judgment  in  Qildart  t.  Qiadstone, 
11  East,  075  (an  action  for  Liverpool  dock 
dues),  who  there  sajrs:  "If  the  words  woald 
fairly  admit  of  different  meanings,  it  would  be 
right  to  adopt  that  which  is  more  favorable  to 
the  interest  of  the  public  and  against  that  o# 
the  company;  because  the  company,  in  bar- 
gaining with  the  public,  ought  to  take  care  to 
express  distinctly  what  payments  they  are  to 
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receive,  and  because  the  public  ought  not  to  be 
charged  unless  it  be  clear  that  it  was  so  intend- 
ed." In  the  case  of  The  Leeds  and  Ldverpool 
Canal  v.  Hustler,  1  B.  &  C.  424,  8  Eng.  Com. 
Law,  118,  the  court  say:  "Those  who  seek  to 
impose  a  burden  upon  the  public  should  take 
care  that  their  claim  rests  upon  plain  and  un- 
ambiguous language/'  All  these  cases  are  de- 
cided on  the  principle  that  government  grants 
are  construed  strictly  against  the  grantee,  and 
in  favor  of  the  grantor. 

In  the  case  of  Dyer  v.  Tuscaloosa  Bridge  Co. 
2  Ala.  305,  the  court  hold,  that  a  grant  of  a 
ferry  over  a  public  water-course,  and  for  the 
convenience  of  the  community,  is  not  such  an 
exclusive  grant  as  necessarily  implies  that  the 
government  will  not  directly  or  indirectly  in- 
terfere with  it  by  the  creation  of  a  rival  fran- 
chise or  otherwise. 

See,  also,  the  case  of  The  Cayuga  Bridge  Co. 
T.  Magee,  2  Paige's  Ch.  119,  where  it  is  laid 
down,  "that  acts  in  derogation  of  common 
right,  must  be  construed  strictly  against  the 
grantee,  according  to  the  principles  of  the 
common  law.** 

But  there  is  another  ground  on  which  this 
case  might  be  rested  with  safety.  It  is  a  well- 
settled  principle  of  law,  that  statutes  in  pari 
materia  are  to  be  construed  together;  that  the 
different  statutes  are  to  be  construed  as  one; 
that  they  must  be  viewed  together  in  all  their 
parts;  and  if,  by  any  fair  construction,  the 
whole  can  stand  together,  it  is  the  duty  of  the 
529*]  court  to  put  that  'construction  upon 
them.  U.  S.  v.  Freeman,  3  How.  564.  In  which 
case  the  court  say:  ''The  correct  rule  of  in- 
terpretation is,  that  if  divers  statutes  relate 
to  the  same  thing,  they  ought  all  to  be  taken 
into  consideration  in  construing  any  one  of 
them,  and  it  is  an  established  rule  of  law,  that 
all  acts  in  pari  materia  are  to  be  taken  to- 
gether, as  if  they  were  one  law.  Doug.  30;  2 
Term  R.  387,  586;  M.  &  S.  210.  If  a  thing  con- 
tained in  a  subsequent  statute,  be  within  the 
reason  of  a  former  statute,  it  shall  be  taken  to 
be  within  the  meaning  of  that  statute  (Lord 
Raym.  1028) ;  and  if  it  can  be  gathered  from  a 
subsequent  statute  in  pari  materia,  what  mean- 
ing the  Legislature  attached  to  the  words  of  a 
former  statute,  they  will  amount  to  a  legisla- 
tive declaration  of  its  meaning,  and  will  govern 
the  construction  of  the  first  statute.  Morris  v. 
Mellin,  6  B.  &  C.  454;  7  Id.  99." 

This  mode  of  construing  statutes  is  so  old 
and  well  settled  as  to  make  the  citation  of  fur- 
ther authorities  unnecessary.  It  is  very  ob- 
vious, by  applying  these  principles  to  the  pres- 
ent case,  that  courts  and  boards  of  county  com- 
missioners were  enumerated  as  the  tribunals 
prohibited  from  granting  ferry  rights.  The 
Legislature  reserv^  the  right  of  granting  a  like 
franchise  to  any  other  person  whenever  the 
public  good  required  it.  In  pursuance  of  this 
reserved  right,  the  Le^slature  delegated  the 
power  of  licensing  femes  to  the  city  council. 
The  council,  by  this  Act,  were  made  the  proper 
judges  of  the  necessity  of  other  ferries,  and  in 
fact  were  constituted  the  guardians  of  the  pub- 
lie  interest  in  this  respect,  and  when  the  city 
council  have  exercised  this  power  and  granted  a 
license,  no  tribunal  is  autnorized  to  revise  or 
annul  their  proceeding  on  the  ground  that  no 
necessity  exis^od  ior  another  ferry.  This  court 
14  li.  ed. 


has  no  more  power  to  mquire  into  and  revise 
the  action  of  the  city  council,  in  this  respect, 
than  it  has  to  declare  war  or  issue  a  proclama- 
tion for  the  conquest,  of  Cuba  or  Canada.  The 
power  of  granting  franchises  is  a  political  and 
police  regulation,  resting  exclusively  with  the 
Legislature.  The  Legislature  is  the  judge  of 
the  number  of  ferries  required  for  public  ac- 
commodation, and  the  city  council,  when  act- 
ing under  a  delegated  authority  from  the  Legis- 
lature, possess  the  same  power,  which  is  not 
examinable  by  any  other  department  of  the 
government  except  to  ascertain  whether  the 
power  has  been  properly  delegated.  See  Sa- 
lem &  Hamburg  Turnpike  Co.  v.  Lyme,  18 
Conn.  456. 

The  omission  of  the  word  "exclusive,"  which 
word  the  Legislature  well  understood  and  free- 
ly used  in  various  other  charters  granted  at 
the  same  term  of  the  Legislature,  is  a  very  sig- 
nificant circumstance  in  this  case. 

In  the  case  of  Harrison  v.  The  State,  9  Mo. 
530,  where  'in  the  repeal  of  one  city  [*6S0 
charter  and  the  adoption  of  another,  in  a  pro- 
vision with  regard  to  ferry  charters  the  word 
"exclusive,"  which  was  employed  in  the  first 
one,  was  dropped  in  the  second.  The  court 
say  that  "according  to  the  charter  of  1839  the 
city  authorities  were  invested  with  exclusive 
power  within  the  city  to  license  and  regulate 
the  keeping  of  ferries;  but  in  the  charter  of 
1843,  which  was  in  force  when  this  indictment 
was  found,  the  word  'exclusive'  is  omitted, 
with  the  design,  as  we  must  presume,  of  leav- 
ing this  subject  upon  the  same  basis  with  the 
other  subjects  of  city  taxation." 

"The  question  whether  a  law  be  void  for  its 
repugnancy  to  the  constitution  is  a  question 
which  ought  seldom,  if  ever,  to  be  decided  in 
the  affirmative  in  a  doubtful  case.  The  oppo- 
sition between  the  constitution  and  the  law 
should  be  such  that  the  judge  feels  a  clear  and 
strong  conviction  of  their  incompatibility  with 
each  other."  Fletcher  v.  Peck,  6  Cranch,  87, 
131,  2  Cond.  317. 

If  any  Act  of  Congress  or  of  the  Legislature 
of  a  state  violates  the  constitutional  provisions, 
it  is  unquestionably  void ;  if,  on  the  other  hand, 
the  Legislature  of  the  Union,  or  the  Legisla- 
ture of  any  member  of  the  Union,  shall  pass  a 
law  within  the  general  scope  of  their  constitu- 
tional power,  the  court  cannot  pronounce  it  to 
be  void  merely  because  it  is  in  their  judgment 
contrary  to  the  principles  of  natural  justice. 
If  the  Legislature  pursue  the  authority  dele- 
gated to  them,  their  acts  are  valid;  if  they 
transgress  the  boundaries  of  that  authority, 
their  acts  are  invalid.  Iredell,  J.,  in  Calder  v. 
Bull,  3  Dall.  386;  1  Cond.  Rep.  U.  S.  184  n. 

But  these  different  rules  of  construction  all 
point  one  way.  They  all  require  the  court  to 
construe  the  charter  favorably  to  the  public 
and  strictly  against  the  grantee.  Nothing  can 
be  taken  by  implication  or  construction. 

Mr.  Justice  McLean  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  District  Court  of 
the  United  States  for  the  District  of  Iowa. 

The  plaintiff  filed  his  petition  in  the  District 
Court  of  the  County  of  Dubuque,  stating  that 
by  an  Act  of  the  Legislative  Assembly  of  the 
Territory  of  Iowa,  approved  the  14th  of  De- 

1045 


630 


SUPBEHE  GOUBT  OF  THE  UNITED  STATES. 


186S 


cember,  1838,  he  was  authorized  to  establish 
and  keep  a  ferry  across  the  Mississippi,  at  the 
Town  of  Dubuque,  and  depart  from  and  land 
at  any  place  on  the  public  landing  of  said  town 
for  the  term  of  twenty  years  from  the  passage 
of  said  Act;  and  that  the  Act  provided  that  no 
court  or  board  of  county  commissioners  should 
authorize  any  other  person  to  keep  a  ferry 
within  the  limits  of  the  town;  that  the  peti- 
5S1*]  tioner  was  required,  within  'two  years 
from  the  passage  of  the  Act,  to  use  for  said 
ferry  a  good  and  sufficient  steam  ferryboat; 
that  a  sufficient  number  of  flat  boats  were  also 
required  to  be  kept  with  a  competent  number 
of  hands  to  work  them,  so  as  to  convey  across 
the  River  Mississippi  persons  and  property  as 
might  be  required;  that  a  horse  ferryboat,  by 
an  amendatory  act,  was  substituted  for  a  steam 
ferryboat. 

And  the  plaintiff  avers,  that  the  above  Acts 
of  the  Legislature  conferred  on  him  the  ex- 
clusive privilege  of  ferrying  across  the  river  at 
the  above  place  during  the  twenty  years  named 
in  the  Act.  And  he  avers  that  in  all  things  he 
has  complied  with  the  recjuirements  of  the 
above  Acts,  and  that  in  domg  so,  he  has  in- 
curred great  expense;  that  at  the  commence- 
ment his  ferry  yielded  little  or  no  profit;  but 
he  persevered  in  keeping  it  up,  hoping  to  be 
remunerated  for  his  expense  in  its  future 
profits. 

He  represents  that  the  defendants,  confed- 
erating with  others  to  defraud  him  of  his 
ferry  right,  have  placed  upon  the  ferry  at  the 
Town  of  Dubuque  a  steam  ferryboat  for  the 
transportation  of  passengers,  etc.,  and  charges 
them  for  such  transportation,  etc.,  and  claim 
that  they  have  a  right  to  do  so,  although  the 
twenty  years  of  the  plaintiff's  grant  have  not 
yet  expired.  He  therefore  prays  for  an  in- 
junction, etc 

At  the  appearance  term  of  said  court  the  de- 
fendants represented  that  one  of  them  was  a 
citizen  of  the  State  of  Missouri,  and  the  other 
a  citizAn  of  the  State  of  Illinois;  that  the  mat- 
ter in  controversy  exceeds  $500,  and  they  pray 
that  the  said  action  may  be  removed  to  the 
next  District  Goiuii  of  the  United  States,  to  be 
held  in  the  northern  division  of  the  district  of 
the  State  of  Iowa,  and  gave  the  security  re- 
quired by  law;  and  the  cause  was  removed  to 
tne  District  Ck>urt. 

The  defendants,  in  their  answer,  admit  that 
the  plaintiff  has  a  charter  to  ferry  across  the 
River  Mississippi  at  Dubuque,  but  they  deny 
that  it  secures  to  him  an  exclusive  right.  And 
they  say  that  their  steam  ferryboat  was  put  on 
and  is  run  by  them  in  accordance  with  a  con- 
tract made  with  the  Citv  of  Dubuque,  authoriz- 
ing the  running  of  said  boat  for  six  years,  from 
the  Ist  day  of  April,  1852;  and  they  say  that  in 
running  said  boat  they  do  not  interfere  with 
the  right  of  the  plaintiff  other  than  such  inter- 
ference as  is  necessarily  the  result  of  a  fair 
competition. 

And  the  defendants  say  that  the  City  of  Du- 
buque entered  into  said  contract  with  the  said 
Gregoire  by  virtue  of  the  power  vested  in  the 
council  by  the  fifteenth  section  of  an  Act  to 
incorporate  and  establish  the  City  of  Dubuque, 
of  the  24th  of  February,  1847. 

The  Act  granting  the  ferry  right  to  the  plain- 
tiff bears  date  the  14th  of  December,  1838.  The 
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first  section  provides,  "that  *Timothy  [*5S2 
Fanning,  his  heirs  and  assigns,  be,  and  they  are 
hereby  authorized,  to  establish  and  keep  a  ferry 
across  the  Mississippi  River,  at  the  Town  of 
Dubuque,  in  the  County  of  Dubuque,  and  to 
depart  from,  and  land  at  any  place  on  the  pub- 
lic landing  of  said  town,  which  was  set  apart 
for  public  purposes  by  Act  of  Congress  ap- 
proved the  3d  of  July,  1836,  for  the  term  of 
twenty  years  from  the  passage  of  the  Act.** 

The  second  section  declared,  "that  no  court 
or  board  of  county  commissioners  shall  author- 
ize any  person  (unless  as  herein  provided  for 
by  this  Act)  to  keep  a  ferry  withm  the  limits 
of  the  Town  of  Dubuque."  The  conditions 
nexed  were,  that  Fanning,  his  heirs  and 
signs,  should,  within  two  years  from  the 
sage  of  the  Act,  procure  a  su£5cient  steam 
ferryboat,  and  shall  keep  flat  boats  and  a  suf- 
ficient number  of  hands  for  the  accommodation 
of  the  public.  On  failure  to  do  so,  proof  being 
made  to  the  satisfaction  of  the  county  commis- 
sioner or  the  county  court,  the  charter  should 
be  declared  to  be  void. 

By  the  Act  of  July  24th,  1840,  a  horse  boat 
was  substituted  for  the  steam  ferryboat. 

The  right  of  the  defendants  arises  under  a 
contract  made  between  the  City  of  Dubuque 
and  Charles  Gregoire,  the  11th  of  November, 
1851 ;  in  which  it  was  agreed  by  the  corporation 
of  the  citv,  "in  consideration  of  the  covenants 
and  stipulations  hereinafter  enumerated,  have 
granted  a  license  to  Gregoire  to  keep  a  ferry 
across  the  Mississippi  River,  opposite  the  Qty 
of  Dubuque,  for  six  years  from  the  first  day  of 
April  next;  it  being  imderstood  that  the  city 
grant  all  the  right  it  has  and  no  more,  with  tbe 
privilege  to  land  at/ any  point  opposite  the  city 
that  he  may  choose." 

Gregoire  agreed  to  pay  the  city  the  sum  of 
$100  annually,  and  to  provide  for  said  ferry  a 
good  and  substantial  steam  ferryboat,  of  suffi- 
cient capacity  and  dimensions  to  accommodate 
the  traveling  community,  and  to  keep  the  same 
in  good  repair.  And  if  the  city  should  wish  to 
grant  the  said  franchise  to  any  railroad  before 
the  expiration  of  the  lease,  they  reserved  the 
power  to  do  so. 

By  the  fifteenth  section  of  the  Act  incorpo- 
rating the  city,  power  is  given  to  the  city  coun- 
cil to  license  and  establish  ferries  across  tbe 
Mississippi  River,  from  the  City  of  Dubuque 
to  the  opposite  shore,  to  fix  the  rates  of  tbe 
same,  and  to  impose  reasonable  fines  and  penal- 
ties for  the  violation  of  such  laws  and  ordi- 
nances. This  Act  was  approved  the  24th  of 
February,  1847. 

It  is  objected  by  the  plaintiff's  counsel,  that 
the  license  set  up  by  the  defendants  cannoi 
avail  them,  as  there  is  no  ordinance  of  tbe 
council  granting  a  ferry  license  to  them,  and 
that  the  'council  can  only  act  under  [*SSS 
their  corporate  powers  in  that  way. 

That  the  council  have  le^slative  powers  in 
regard  to  the  police  of  the  city  is  admitted,  but 
it  does  not  follow  that  a  contract  may  not  be 
made  under  their  sanction  by  the  mayor,  as 
was  done  in  this  case.  The  contract  was  ia 
writing,  and  contained  stipulations  in  regard 
to  the  public  accommodation,  which  were  im- 
portant. The  old  rule  was,  that  a  corporatioa 
can  make  no  contract  which  shall  bind  it  ex- 
cept under  its  seat     That  doctrine  has  lon^ 
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since  been  overruled,  and  it  is  now  fully  estab- 
lished, that  the  agents  of  a  corporation  may 
bind  it  by  parol. 

A  license  having  been  given,  which  accord- 
ing to  its  terms  must  be  considered  binding  on 
the  corporation,  it  is  unnecessary  to  look  into 
the  acts  of  the  council  regulating  ferries,  as 
they  are  not  important,  as  regards  the  question 
of  power.  If  the  form  of  the  license  had  been 
laid  down  in  the  city  charter,  or  the  mode  of 
granting  it,  a  conformity  to  such  a  regulation 
would  be  required,  but  no  such  provision  is 
found  in  the  charter.  Regulations  are  made  by 
ordinances,  but  as  to  them,  beyond  the  grant- 
ing of  a  license  in  this  case,  we  need  not  in- 
quire. 

The  principal  question  in  the  case  is,  whether 
the  right  granted  tc  Fanning  is  exclusive. 

The  language  used  in  the  Territorial  Act,  it 
is  argued,  would  seem  to  authorize  an  infer- 
ence, that  the  right  was  intended  to  be  exclu- 
sive. The  right  was  given  for  twenty  years  to 
Fanning  and  his  heirs,  subject  to  the  condi- 
tions expressed.  An  ordinary  license  is  not 
granted  to  a  man  and  his  heirs.  But  it  is  said 
the  beginning  of  the  second  section  is  somewhat 
explicit  on  this  point.  It  provides,  ''that  no 
court  or  board  of  county  commissioners,  shall 
authorize  any  other  person  (unless  as  herein- 
after provided  for  by  this  Act)  to  keep  a  ferry 
within  the  limits  of  the  Town  of  Dubuque." 

The  condition  provided  for,  in  the  Act  above 
referred  to,  is  any  neglect  on  the  part  of  Fan- 
ning or  his  heirs,  which  shall  incur  a  forfeiture 
of  his  right.  The  prohibition  on  the  court  and 
the  board  of  county  commissioners  to  grant  a 
license  for  another  ferry,  it  is  urged,  would 
seem  to  show  an  intent  to  make  the  grant  ex- 
clusive. And  that  the  reason  for  this  might  be 
found  in  the  alleged  fact,  that  when  the  ferry 
waa  first  established,  a  considerable  expenditure 
was  required,  and  little  or  no  profit  was  realized 
for  some  years.  But  all  the  judges  present  ex- 
cept one,  held  that  the  grant  was  not  intended 
to  be  exclusive.  In  their  opinion  this  view  is 
sustained  by  the  consideration  that,  although 
the  CJounty  Court  and  county  commissioners 
were  prohibited  from  granting  another  license 
534*]  at  Dubuque,  yet  this  •prohibition  did 
not  apply  to  the  Legislature;  and  as  it  had  the 
power  to  authorize  another  ferry,  the  general 
authority  to  the  council  to  "license  and  estab- 
lish ferries  across  the  Mississippi  River  at  the 
city,**  enabled  the  corporation,  in  the  exer- 
cise of  its  discretion,  to  grant  a  license,  as  the 
Legislature  might  have  done. 

This  power  was  clearly  given  to  the  city,  and 
it  may  be  exercised,  unless  the  grant  of  Fan- 
ning be  exclusive. 

The  board  of  commissioners  has  been  estab- 
lished, and  the  Legislature  has  substituted  in 
its  place,  for  the  purpose  of  licensing  ferries  at 
Dubuque,  the  city  council,  and  it  is  contended 
that  this  change  of  the  power  ought  not  to  af- 
fect the  rights  of  the  plaintiff.  The  restriction 
on  the  commissioners  of  the  county  does  not 
apply,  in  terms,  to  the  city  council;  and  the 
court  think  it  cannot  be  made  to  apply  by  im- 
plication. The  license  to  Gregoire  was  granted 
thirteen  years  after  the  grant  to  the  plaintiff. 
And  it  may  well  be  presumed,  from  the  in- 
crease of  the  city  at  Dubuque,  and  the  great  in- 
crease of  the  line  of  trade  through  it,  that  ad- 
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ditional  ferry  privileges  were  wanted.    Of  this 
the  granting  power  was  the  proper  judge. 

The  exclusive  right  set  up  must  be  clearly 
expressed  or  necessarily  inferred,  and  the  court 
think,  that  neither  the  one  nor  the  other  is 
found  in  the  grant  of  the  plaintiff,  nor  in  the 
circumstances  connected  with  it. 

The  argument  that  the  free  navigation  of  the 
Mississippi  River,  guaranteed  by  the  Ordinance 
of  1787,  or  any  right  which  may  be  supposed 
to  arise  from  the  exercise  of  the  commercial 
power  of  Congress,  does  not  apply  in  this  case. 
Neither  of  these  interfere  with  the  police  power 
of  the  States,  in  granting  ferry  licenses.  When 
navigable  rivers,  within  the  commercial  power 
of  the  Union,  may  be  obstructed,  one  or  both  of 
these  powers  may  be  invoked. 

The  decree  of  the  District  Court  is  affirmed, 
with  costs. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  District  Court  of 
the  United  States  for  the  District  of  Iowa,  and 
was  argued  by  counsel ;  on  consideration  where- 
of, it  is  now  here  ordered,  adjudged  and  de- 
creed by  this  court,  that  the  decree  of  the  said 
District  Court  in  this  cause  be,  and  the  same  is 
hereby  affirmed,  with  costs. 


•MARY   E.    BARNEY,   By    her   next    [•SSS 
friend.  Maxwell  WoodhuU,  Appellant, 

V. 

DAVID  SAUNDERS,  Roger  C.  Weightman,  and 
Samuel  C.  Barney. 

Two    trustees — administrator    and   guardian^ 
rules  for  settling  accounts  of. 

There  were  two  trustees  of  real  and  personal  es- 
tate for  the  benefit  of  a  minor.  One  of  the  trus- 
tees was  also  administrator  de  bonis  non  upon  the 
estate  of  the  father  of  the  minor,  and  the  other 
trustee  was  appointed  guardian  to  the  minor. 

When  the  minor  arrived  at  the  proper  age,  and 
the  accounts  came  to  be  settled,  the  following  rules 
ought   to   have  been  applied: 

The  trustees  ought  not  to  have  been  charged 
with  an  amount  of  monev  which  the  administrator 
trustee  had  paid  himself  as  commission.  That 
item  was  allowed  by  the  Orphans*  Court,  and  Its 
correctness  cannot  be  reviewed,  collaterally,  by 
another  court. 

Nor  ought  the  trustees  to  have  been  charged 
with  allowances  made  to  the  guardian  trustee. 
The  guardian's  accounts  also  were  cognisable  by 
the  Orphans*  Court.  Having  power  under  the 
will  to  receive  a  portion  of  the  Income,  the  guard- 
ian's receipts  were  valid  to  the  trustees. 

The  trustees  were  properly  allowed  and  credited 
by  five  per  cent,  on  the  principal  of  the  personal 
estate,  and  ten  per  cent,  on  the  income. 

Under  the  circumstances  of  this  case,  the  trus- 
tees ought  not  to  have  been  charged  upon  the 
principle  of  six  month's  rests  and  compound  lntei> 
est. 

The  trustees  ought  to  have  been  charged  with 
all  gains,  as  with  those  arising  from  usurious 
loans,    unknown    friends,    or  otherwise. 

The  trustees  ought  not  to  have  been  credited 
with  the  amount  of  a  sum  of  money,  deposited 
with  a  private  banking  house,  and  lost  by  its  fail- 
ure, so  far  as  related  to  the  capital  of  the  estate, 
but  ought  to  have  been  credited  for  so  much  of  the 
loss  as  arose  from  the  deposit  of  current  collec> 
tions  of  income. 

THIS  was  an  appeal  from  the  Circuit  Court 
of  the  United  States  for  the  District  of  Co- 
lumbia,  holden  in  and  for  the  County  of  Wash- 
ington. 
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The  facts  in  the  case  are  stated  in  the  opin- 
ion of  the  court. 

It  was  argued  hj  Messrs.  Chilton  and  Lin- 
ton for  the  appellant,  and  by  Messrs.  Lawrence 
and  Bradley  for  the  appellees. 

The  points  made  by  the  counsel  for  the  ap- 
pellant were  the  following: 

L  That  the  trustees  should  have  been  charged 
with  the  thirty-five  shares  of  Bank  of  Metropo- 
lis stock  and  the  dividends  accruing  thereupon, 
alleged  to  have  been  sold  in  1836  by  defendant, 
D.  Saunders,  to  satisfy  his  commission  as  ad- 
ministrator de  bonis  non  of  Edward  DeKraft, 
he  not  being  entitled  to  such  commission,  and 
not  having  the  right  to  sell  the  bank  stock 
without  the  order  of  the  Orphans'  Court. 

Dorsey's  Testamentary  Laws  of  Maryland, 
90,  sees.  3,  4;  Hill  on  Trustees,  481;  4  Ves.  497; 
Pocock  y.  Reddington,  5  Ves.  799;  2  Story's 
Eq.  1263;  Pierson  v.  Shore,  1  Atk.  480;  5  Pet. 
662;  6  Gill  &  J.  60-64;  Gist  v.  Cockey  and  Fen- 
dall,  7  Harr.  &  J.  136;  McPherson  v.  Israel,  6 
Gill  &  J.  63,  64;  12  Id.  84. 

n.  That  the  trustees  should  not  have  been 
686*]  credited  by  the  *8ums  of  money  alleged 
to  have  been  paid  R.  0.  Weight  man,  as  guard- 
ian of  plaintiff  in  error.  That  the  will  of  Ed- 
ward DeKraft  creating  the  trust  did  not  give 
the  trustees  such  power  or  authority,  nor  was 
the  same  warranted  by  the  facts  of  the  case. 
The  trustees  should  have  invested  said  moneys 
in  bank  or  other  stocks,  or  put  the  same  out  at 
interest  upon  good  and  sufficient  security,  as  di- 
rected by  the  will. 

Hill  on  Trust.  396,  400,  402,  674;  1  Rop.  on 
Leg.  668;  Dorsey's  Testamentary  Laws  of 
Md.  114,  sec.  8,  p.  116,  sec.  13;  Brodess  v. 
Thompson,  2  Har.  &  G.  120;  3  Harr.  &  J.  268; 
Hat.  &  Weems,  85-110. 

m.  That  the  trustees  should  not  have  been 
allowed  and  credited  by  five  per  cent,  on  the 
principal  of  the  personal  estate,  and  ten  per 
cent,  on  the  income,  as  was  done  by  the  audi- 
tor. That  they  should  not  be  allowed  any  com- 
mission at  all,  either  upon  the  principal  or  in- 
come of  the  estate.  That  in  any  event  they 
should  not  be  credited  by  any  commission  upon 
the  amount  of  principal  never  collected — ^upon 
the  amount  of  the  bank  and  other  stocks.  Win- 
der V.  Diffenderffer,  2  Bland.  207;  Miller  v. 
Beverly,  Beverly  v.  Miller,  4  Hen.  &  Mun.  420; 
Ringgold  V.  Ringgold,  1  Har.  &  G.  11,  109; 
Gwynn  v.  Dorsey,  4  Gill  &  J.  460;  3  lb.  348; 
Harland's  Account,  6  Rawle,  323. 

rV.  That  the  auditor  did  not  charge  the 
trustees  upon  the  principle  of  six  months'  rest 
and  compound  interest.  De  Peyster  v.  Clark- 
son  et  al.  2  Wend.  77;  Schieffelin  v.  Stewart,  1 
Johns.  Ch.  620;  Gamiss  v.  Gardiner,  1  Ed- 
wards' Ch.  130;  Harland's  Accounts,  6  Rawle, 
323,  2  Story's  Eo.  517-521;  Tucker's  Com.  467; 
Raphael  v.  Boehm,  11  Ves.  92;  Ringgold  v. 
Ringgold,  1  Har.  &  G.  11;  Wright  v.  Wright, 
2  McC.  185;  Voorhees  v.  Stootlioff,  6  Halst.  145; 
Tebbs  V.  Carpenter,  1  Madd.  305;  Dunscomb  v. 
Dunscomb,    1   Johns.   Ch.    608;    6   Johns.   Ch. 

497. 

V.  That  the  trustees  should  have  been 
charged  by  the  auditor  with  all  gains,  as  with 
those  arising  from  usurious  loans,  unknown 
friends,  or  otherwise.  2  Story,  sees.  1210,  1211, 
1261;  Holton  v.  Bern,  3  Stu.  88,  note;  1  Johns. 
Ch.  626;  4  lb.  284,  308;  2  Kent's  Com.  230; 
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Story  on  Cont  486;  Hill  on  Trust.  383;  Wallcer 
V.  Symonds,  3  Swans.  58. 

VI.  That  the  trustees  should  not  have  been 
credited  by  the  loan  to  Fowler  &  Co.  or  &ny 
part  thereof.  Hill  on  Trust.  368-378,  404;  2 
Story's  Eq.  609-516;  Tebbs  v.  Carpenter,  1 
Madd.  305;  3  P.  Wms.  100,  note;  Ringgold  ▼. 
Ringgold,  1  Har.  &  G.  12;  1  McCord's  Ch.  250, 
495. 

*Vn.  That  the  trustees,  Saunders  [*5S7 
and  Weightman,  should  have  been  dismissed, 
and  others  appointed  in  their  place. 

The  points  made  by  the  counsel  f<tf  the  itp- 
pellees  were  the  following: 

First.  The  court  was  right  in  not  ehmrgin^ 
the  trustees  with  the  thirty-five  ahares  of  the 
Bank  of  Metropolis,  sold  by  Saunders,  ad- 
ministrator de  bonis  non,  to  pay  his  commission. 

1.  Administration  was  necessary  in  order  to 
pass  the  trust  property  to  the  trustees.  This 
gave  the  right  to  commissions. 

2.  The  maximum  of  ten  per  cent,  can  be  ex- 
ceeded. 

3.  The  allowance  to  Saunders  was  in  April, 
1836,  and  the  final  allowance  to  the  admini^im- 
trix,  who  did  not  settle  the  whole  estate,  was 
in  1846,  and  it  should  have  been  taken  fro«i 
that  account. 

4.  The  allowance  of  seven  and  a  half  per 
cent,  to  the  administratrix  inured  to  the  benefit 
of  the  complainant,  she  being  her  only  child. 

5.  The  allowance  to  Saunders  was  inade  bj 
the  Orphans'  Court  before  the  money  was  paid 
over  to  the  trustees,  and  is  conclusive. 

In  addition  to  the  authorities  cited  by  the 
auditor,  see  Jones  v.  Stockett,  2  Bland's  Gk. 
416. 

Second.  The  trustees  were  properlv  ereditad 
with  the  amoimt  paid  to  R.  Cf.  Weightman,  as 
guardian. 

1.  His  accounts  as  guardian  were  not  before 
the  auditor  for  settlement  and  examination. 
The  parties  and  their  counsel  were  there,  and 
the  auditor  certifies  to  the  court,  'the  guard- 
ianship trust  of  Mr.  Weightman  has  been  set- 
tled, as  was  admitted  before  me  by  the  counsel 
of  both  parties. 

2.  Under  the  will,  the  guardian  had  the 
right  to  receive  the  three-fourths  of  the  income. 

3.  The  object  of  the  trust  was  to  provide  for 
the  maintenance  and  education  of  his  daugh- 
ter. If  the  accounts  of  the  guardian  are  to  be 
considered  in  evidence,  thev  snow  that  this  was 
the  only  fund  out  of  which  these  objects  could 
have  been  satisfied.  No  charge  is  made  in  them 
for  these  objects. 

4.  His  accounts,  as  guardian,  are  open  for 
revision  in  the  Orphans'  Court. 

Third.  The  allowance  of  five  per  cent,  on 
the  personal  estate,  and  ten  per  cent,  on  the  in- 
come,  is  right. 

1.  It  is  the  rule  in  most  of  the  States  to  al- 
low commissions  to  trustees.  Boyd  v.  Haw> 
kins,  2  Dev.  Eq.  334. 

The  cases  on  this  point  have  been  collected 
with  care,  and  will  be  found  in  the  Notes  of 
American  Cases — ^to  the  case  of  Robinson  t. 
Pett,  2  White  ft  Tudor's  Eq.  Cas.  353,  and  the 
following: 

*2.  The  rule  has  been  long  settled  in  [*5S8 
Maryland;  and, 

3.  It  has  been  fully  adopted  by  the  CSrenit 
Court  of  the  District  of  Columbia. 
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Fourth.  The  court  has  charged  the  defend- 
mnts  with  interest,  making  annual  rests.  There 
18  no  appeal  by  the  defendants;  but  if  that 
point  is  open,  they  will  insist  that  no  interebt 
ou^t  to  have  been  charged  against  them. 

The  liability  of  a  trustee  to  pay  interest  de- 
pends upon  the  money  being  held  or  appropri- 
ated according  to,  or  in  violation  of,  the  pur- 
poses of  the  trust.  Sandford,  404;  and  the 
principle  is,  that  he  should  be  charged  with 
what  he  did  make  or  might  lawfully  have  made. 
McXair  v.  Ragland,  1  Dev.  Eq.  617,  624;  Spar- 
hawk  V.  Buel,  9  Vt.  42,  82. 

The  general  rule  is  to  allow  a  trustee  (hav- 
ing power  to  invest)  a  reasonable  discretion, 
and  for  simple  neglect  to  charge  simple  inter- 
est until  the  investment  is  made,  and  only  for 
an  intentional  violation  of  duty,  or  a  corrupt 
use  of  the  money,  to  make  rests,  or,  according 
to  the  circumstances,  compound  the  interest  as 
the  measure  of  profits  are  undisclosed.  6  Johns. 
Ch.  617;  4  Barb.  Sup.  Ct.  649;  2  W.  ft  S.  666; 
1  Pick.  628,  note;  10  Pick.  104;  1  Rob.  Va.  213; 

5  Dana,  78,  132;  12  Ala.  366;  6  Ga.  271;  2  Dev. 

6  Bat.  339;  4  Humph.  216;  6  Halst.  146;  1  Har. 
ft  G.  80;  3  Gill  ft  J.  342. 

The  English  rule  is  essentially  the  same. 

Fifth.  There  is  no  exception  upon  which  the 
complainant's  fifth  point  can  rest.  If  it  is  now 
open,  the  defendants  rest  on  the  view  taken  by 
the  auditor. 

Sixth.  The  trustees  were  entitled  to  credit 
for  the  deposit  with  Fowler  &  Co. 

The  facts  in  regard  to  this  deposit  will  be 
found  in  the  answers  of  the  defendants  Saun- 
ders and  Weightman,  in  the  evidence. 

The  substance  is,  that  by  the  will  the  trust- 
ees were  to  invest  the  income  in  bank  or  other 
stocks,  or  good  security,  with  power  to  sell  the 
real  estate  and  invest  the  proceeds  in  other  real 
estate,  bank  or  other  stocks,  and  if  in  real  es- 
tate, that  was  to  be  in  some  of  the  cities  north 
or  east  of  the  City  of  Washington.  In  1838, 
the  banks  in  the  city  had  suspended  specie  pay- 
ments. Their  charters  were  about  to  expire, 
and  the  several  laws  were  passed,  to  which  ref- 
erence is  made. 

The  trustees  had  a  discretion.  They  also 
had  a  right  to  retain  a  sum  to  meet  the  contin- 
gencies of  the  estate.  One  of  the  original 
loans  was  in  part  repaid,  and  the  ordinary  in- 
come was  coming  in.  They  consulted  counsel. 
Acting  under  his  advice,  and  exercising  a  sound 
5S9*]  discretion,  they  deposited  'the  fund 
with  bankers  in  good  credit,  on  an  agreement 
to  allow  the  depositors  six  per  cent.  It  was  a 
deposit,  not  a  loan — a  deposit  awaiting  invest- 
ment— A  deposit  where  their  own  funds  and 
those  of  other  discreet  business  men  was  made 
— a  deposit  of  funds  received  from  accruing  in- 
come of  the  estate  in  small  sums,  and  in  money 
not  bankable,  at  a  period  of  great  irregularity 
and  pressure  in  the  money  market;  and  a  de- 
posit where  such  funds  were  earning  money 
instead  of  being  idle.  The  auditor  credited  a 
portion  only.  The  court  allowed  the  whole 
sum. 

If  the  trustees  acted  in  good  faith,  exercised 
a  sound  discretion,  kept  the  money,  or  depos- 
ited it  from  necessity  or  convenience,  used  or- 
dinary care  and  diligence  in  the  mode  of  keep- 
ing it,  acted  under  the  advice  of  counsel,  and 
were  actuated  by  a  sincere  desire  to  promote 
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the  interest  of  the  trust  estate,  they  are  not  to- 
be  charged  with  the  loss. 

They  can  only  be  charged  in  a  oase  of  clear 
negligence,  perversion  of  the  trust,  or  willful 
default.  Morley  v.  Morley,  2  Ch.  Cas.  2;  Knight 
V.  Earl  of  Plymouth,  3  Atk.  480;  Jones  v. 
Lewis,  2  Ves.  Sr.  240;  6  Ves.  144;  Rowth  v. 
Howell,  3  Ves.  664;  Ambl.  419;  Thompson  v. 
Brown,  4  Johns.  Ch.  628,  629;  10  Pet.  568,  669; 
3  Gill  ft  J.  341;  11  Gill  ft  J.  208;  8  Gill,  403,^ 
428-430,  and  cases  therein  cited. 

Mr.  Justice  Grier  delivered  the  opinion  of 
the  court: 

The  complainant,  Mary  E.  Barney,  is  the 
only  daughter  of  Edward  DeKraft,  who  de- 
vised all  his  real  estate  and  the  residue  of  his- 
personal  estate  to  respondents,  Saunders  and 
Weightman  (together  with  Joseph  Pearson, 
since  dead),  on  the  following  trusts: 

Ist.  To  permit  the  widow  to  enjoy  during 
the  life  or  widowhood  certain  portions  of  the 
trust  estate.  2d.  In  trust  to  receive  the  rents, 
interest,  dividends,  etc.,  and  to  pay  over  quar- 
terly to  his  widow,  until  his  daughter  Mary  ar- 
rived at  the  age  of  18,  three-fourths  of  the  said 
rents  and  profits  for  the  support  and  main- 
tenance of  herself  and  daughter,  and, 

3d.  To  lay  out  and  invest  the  residue  of  the 
said  rents  and  profits,  etc.,  with  the  annual 
produce  thereof,  from  time  to  time,  in  bank  or 
other  stocks  or  in  good  Security. 

4th.  At  the  death  of  the  widow,  the  trustees 
to  hold  the  estate  with  its  increase  for  the  sole 
and  separate  use  of  the  daughter;  and  with 
numerous  other  provisions  not  necessary  to  be 
stated,  for  the  purposes  of  this  case. 

The  widow  of  the  testator  refused  to  take 
under  the  will,  and  claimed  her  legal  rights; 
the  executors  also  renoimced,  and  letters  of  ad- 
ministration, with  the  will  annexed,  were 
granted  to  the  widow. 

•Mrs.  DeKraft  died  in  October,  1834,  [•640 
leaving  the  complainant,  her  only  child,  then 
about  four  years  of  age.  At  her  death  the 
trustees  went  into  possession  of  the  trust  es- 
tate. Saunders,  one  of  the  trustees,  took  out 
letters  of  administration  de  bonis  non  to  the 
estate  of  DeKraft;  received  the  assets  of  the 
estate,  which  remained  unconverted,  and  trans- 
ferred them  to  himself  and  Weightman,  as 
trustees. 

In  1836,  Weightman  was  appointed  guardian 
of  the  person  and  property  of  the  complain- 
ant. 

Besides  the  real  estate,  consisting  of  four 
houses  in  the  city,  the  personal  property  trans- 
ferred to  the  trustees,  in  mortgages  and  stocks, 
amounted  to  about  $17,000. 

The  complainant  intermarried  with  Lieut. 
Barney,  in  1847,  and  attained  the  age  of  18,  in 
August,  1848.  In  March,  1849,  the  bill  in  this 
case  was  filed,  charging  the  trustees  with  divers 
breaches  of  trust,  demanding  their  removal ;  an 
account  of  the  trust  estate,  and  the  appoint- 
ment of  a  receiver.  The  respondents  filed  their 
answer,  and  an  account,  which  was  referred  to 
a  master  or  auditor,  who  made  report  in  Octo- 
ber, 1860. 

Numerous  exceptions  were  made  to  this  re- 
port by  the  complainant,  which  were  overruled 
by  the  court  below,  to  whose  judgment  this  ap- 
peal is  taken. 
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We  shall  notice  thoee  only  which  have  been 
urged  by  the  counsel  in  this  court.    The  first  is, 

"I.  That  the  trustees  should  have  been 
charged  with  the  thirty-five  shares  of  Bank  of 
the  Metropolis  stock  and  the  dividends  accruing 
thereupon,  alleged  to  have  been  sold  in  1836  by 
defendant,  D.  Saunders,  to  satisfy  his  commis- 
sion as  administrator  de  bonis  non  of  Edward 
DeEraft,  he  not  being  entitled  to  such  com- 
mission, and  not  having  the  right  to  sell  the 
bank  stock  without  the  order  of  the  Orphans' 
Court." 

The  acts  of  D.  Saunders,  as  administrator  de 
bonis  non  of  DeKraft,  are  not  the  subject  of  re- 
view in  this  suit.  He  settled  his  account  as 
administrator  in  the  Orphans'  Court,  and  the 
allowances  made  there  cannot  be  reviewed  col- 
laterally  in  another  court,  in  a  suit  in  which  a 
different  trust  is  involved.  The  appellant  may 
possibly  have  good  reason  to  complain  that  her 
estate  has  been  almost  devoured  by  the  accumu- 
lation of  percentages  it  has  been  compelled  to 
pay  to  the  numerous  hands  through  which  it 
has  passed,  but  must  have  her  remedy,  if  any, 
by  demanding  a  review  of  the  accounts  in  the 
court  which  has,  in  the  exercise  of  its  juris- 
diction, allowed  them.  We  are  of  opmion, 
therefore,  that  this  exception  has  not  been  sus- 
tained. 

II.  The  second  exception  is  to  the  allowance 
of  a  credit  to  the  trustees  for  sums  paid  to 
Weight  man,  as  guardian  of  the  complainant. 
541*]  •What  has  been  said  in  reference  to 
the  first  exception  will  apply  to  this.  Weight- 
man's  accounts,  as  guardian,  were  not  before 
the  auditor  for  settlement;  and  the  guardian 
being  entitled  under  the  will  to  receive  a  por- 
tion (not  to  exceed  three  fourths)  of  the  in- 
come, and  apply  it,  if  necessary,  to  the  main- 
tenance and  education  of  his  ward,  his  receipts 
would  be  good  and  valid  vouchers  to  the  trus- 
tees. 

The  guardian's  account  is  open  for  revision 
in  the  Orphan's  Court,  on  the  petition  of  the 
complainant. 

\^^lile  on  thii  subject,  we  would  take  the 
opportunity  to  remark,  on  the  impropriety  of 
appointing  persons  to  trusts,  however  high  their 
personal  character  may  be,  who  are  allowed  to 
pay  from  their  right  hand  into  their  left;  as 
where  A,  as  administrator,  has  to  settle  an  ac- 
count with  A  as  trustee;  and  B,  as  trustee,  to 
■deal  with  B  as  guardian.  To  instance  the  pres- 
ent case:  Saunders,  the  trustee,  whose  duty 
it  was  to  scrutinize  the  accounts  of  the  ad- 
ministrator de  bonis  non,  from  whom  they  re- 
ceive the  trust  estate,  is  himself  appointed  ad- 
ministrator, and  thus  left  without  a  check,  or 
anyone  to  call  him  to  strict  account  except  his 
co-trustee,  for  many  years,  and  until  the  ward 
comes  of  age.  Weightman,  the  other  trustee, 
is  appointed  guardian,  being  the  only  person 
who  for  many  years  could  call  to  account  the 
trustees  for  any  negligence,  mismanagement  or 
fraud.  Thus  the  estate  of  the  infant  is  left  at 
the  mercy  of  chance,  the  solvency  or  insol- 
vency, the  negligence  or  fraud  of  the  trustees  for 
sixteen  years  or  more,  with  no  one  to  call  them 
to  account.  That  the  persons  appointed  in  this 
particular  case  were  highly  honorable  men,  is 
true;  but  the  same  rule  should  be  applied  in  all 
cases.  If  the  estate  of  the  infant  in  this  case 
iias  been  so  fortunate  as  to  escape,  it  is  an  ac- 
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cident  or  exception,  which  cannot  affeei  the 
propriety  of  a  general  rule.  Experience  hms 
shown  that  the  estates  of  orphans  are  more  fre- 
quently wasted  and  lost  by  the  carelessness  uf 
good-natured  and  honorable  men  who  under- 
take to  act  as  trustees,  than  by  the  fraud  and 
cupidity  of  men  of  a  different  character. 

Such  appointments,  we  are  aware,  are  gener- 
ally made  on  ex  parte  applications,  and  without 
objection.  But  in  all  cases  the  court,  exercis- 
ing this  important  power,  should  remember 
that  orphans  are  under  their  special  protection, 
and  should  make  no  appointments  of  guardians 
of  their  estates  without  due  inquiry  and  proper 
information. 

III.  The  third  exception  is, 

"That  the  trustees  should  not  have  been  al- 
lowed and  credited  by  five  per  cent,  on  the 
principal  of  the  personal  estate,  and  ten  per 
cent,  on  the  income,  as  was  done  by  the  audi- 
tor; that  they  should  not  be  allowed  any  com- 
mission at  all,  either  upon  the  *prin-  [*54S 
cipal  or  income  of  the  estate;  that  in  any  event 
they  should  not  be  credited  by  any  commission 
upon  the  amount  of  principal  never  collected, 
upon  the  amount  of  bank  and  other  stocks.** 

In  England,  courts  of  equity  adhere  to  the 

f>rinciple  which  has  its  origin  in  the  Roman 
aw,  '"that  a  trustee  shall  not  profit  by  his 
trust,"  and  therefore  that  a  trustee  shall  have 
no  allowance  for  his  care  and  trouble.  A  dif- 
ferent rule  prevails  generally,  if  not  univer- 
sally, in  this  country.  Here  it  is  considered 
just  and  reasonable  that  a  trustee  should  re- 
ceive a  fair  compensation  for  his  services;  and 
in  most  cases  it  is  gauged  by  a  certain  per- 
centage on  the  amount  of  the  estate.  The  al- 
lowances made  by  the  auditor  in  this  case  are. 
we  believe,  such  as  are  customary  in  similar 
cases,  in  Maryland  and  this  district,  where  the 
trustee  has  performed  his  duties  with  honor 
and  integrity.  But  on  principles  of  policy  as 
well  as  morality,  and  in  oider  to  insure  a 
faithful  and  honest  execution  of  a  trust,  ms  far 
as  practicable,  it  would  be  inexpedient  to  allow 
a  trustee  who  has  acted  dishonestly  or  fraudu- 
lently the  same  compensation  with  him  who 
has  acted  uprightly  in  all  respects.  And  there 
may  be  cases  where  negligence  and  want  of 
care  may  amount  to  a  want  of  good  faith  in  the 
execution  of  the  trust  as  little  deserving  of 
compensation  as  absolute  fraud.  If  tntsteea. 
having  a  large  estate  to  invest  and  accumulate 
for  the  benefit  of  an  infant,  for  a  number  of 
years,  will  keep  no  books  of  account,  make 
out  no  annual  or  other  account  of  their  trust 
estate;  if  they  risk  the  trust  funds  in  their  own 
speculations;  lend  them  to  their  relations  with- 
out security;  and  in  other  ways  show  a  reck- 
less disregard  of  the  duties  which  they  have 
assumed,  they  can  have  but  small  claim  on  a 
court  of  equity  for  compensation  in  any  shape 
or  to  any  amount. 

But  while  the  court  agree  in  these  principles, 
they  are  equally  divided  in  opinion  as  to  the 
application  of  them  to  the  present  case.  The 
decision  of  the  auditor  and  the  court  below  oo 
this  exception  must  therefore  stand  afllnned. 

IV.  The  fourth  exception  is,  "that  the  audi- 
tor did  not  charge  the  trustees  upon  the  princi- 
ple of  six  months'  rest  and  compound  interest." 

On  the  subject  of  compounding  interest  oa 
trustees,  there  is,  and  indeed  could  not  well  be, 
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•07  uniform  rule  which  could  justly  apply  to 
mil  cases.  When  a  trust  to  invest  has  been 
grossly  and  willfully  neglected;  where  the 
fonds  have  been  used  by  the  trustees  in  their 
own  business,  or  profits  made  of  which  they  give 
BO  account,  interest  is  compounded  as  a  punish- 
ment, or  as  a  measure  of  damage  for  undis- 
dosed  profits  and  in  place  of  them.  For  mere 
neglect  to  invest,  simple  interest  only  is  gen- 
erally imposed.  Six  months'  rests  have  been 
643*]  made  only  'where  the  amounts  received 
were  large,  and  such  as  could  be  easily  and  at 
all  times  invested. 

The  auditor  in  this  case  has  made  yearly 
rests.  In  calculating  the  interest  on  the  loans, 
he  says,  "it  has  been  charged  upon  the  days 
on  which  it  became  due,  first  applied  to  the 
disbursements,  and  the  balance  struck  at  the 
end  of  each  year  and  interest  calculated  on 
such  balances  while  unemployed,  but  such  in- 
terest has  not  been  carried  into  the  receipts  of 
the  succeeding  year,  but  into  a  separate  col- 
umn, and  the  aggregate  of  interest  for  all  the 
years  on  these  balances  is  added  to  the  princi- 
pal at  the  foot  of  the  account.  In  this  I  have 
followed  the  rule  in  Cranberry's  case,  1  Wash. 
Va.  246,  and  3  Leigh,  318." 

In  this  way  he  alleges,  that  "compound  in- 
terest is  in  effect  given  on  the  loans,  and  sim- 
ple interest  upon  the  a,nnual  balances,  while 
they  were  uninvested,  allowing  a  month  after 
the  termination  of  each  rest  to  make  the  in- 
vestment." 

As  the  sums  received  by  the  trustees  in  this 
case  were  small,  and  as  three  fourths  of  the  an- 
nual income  were  liable  to  be  called  for  by  the 
guardian  for  the  use  of  his  ward,  we  are  of 
opinion  the  auditor  has  stated  the  account  in 
this  respect  with  fairness  and  discretion.  The 
fourth  exception  is  therefore  not  sustained. 

V.  The  fifth  exception  is,  "that  the  trustees 
should  have  been  charged  by  the  auditor  with 
all  gains,  as  with  those  arising  from  usurious 
loans,  unknown  friends,  or  otherwise." 

It  is  a  well -settled  principle  of  equity,  that 
wherever  a  trustee,  or  one  standing  in  a  fidu- 
ciary character,  deals  with  the  trust  estate  for 
his  own  personal  profit,  he  shall  account  to  the 
<-estui  que  trust  for  all  the  gain  which  he  has 
made.  If  he  uses  the  trust  money  in  specu- 
lations, dangerous  though  profitable,  the  risk 
will  be  his  own,  but  the  profit  will  inure  to  the 
cestui  que  trust.  Such  a  rule,  though  rigid,  is 
necessary  to  prevent  malversation.  See  Docker 
V.  Somes,  2  My.  &  K.  655. 

The  money  used  in  purchase  of  the  house, 
having  been  settled  by  tne  transfer  of  the  same 
to  the  complainant,  the  subject  matter  of  the 
present  exception  has  been  confined  to  the 
usurious  interest  received.  It  amounts  only 
to  the  sum  of  $66.00.  The  auditor  and  the 
court  erred  in  not  charging  that  sum  to  the 
f.ccountants.  They  cannot  be  allowed  to  aver 
that  the  profits  made  on  the  trust  funds  should 
be  put  in  their  own  pockets,  because  they  were 
unlawful  gains,  for  fear  that  the  conscience  of 
the  cestui  que  trust  should  be  defiled  by  a 
participation  in  them.  To  indulge  trustees  in 
such  an  obliquity  of  conscience,  would  be  hold- 
ing out  immunity  for  misconduct  and  an  in- 
ducement to  speculate  with  the  trust  funds,  and 
put  them  in  peril. 

544*]  *This  exception  is  therefore  sustained. 
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VI.  The  sixth  exception  is,  "that  the  trust- 
ees should  not  have  been  credited  by  the  loan 
to  Fowler  &  Co.  or  any  part  thereof." 

This  is  the  ^ost  important  point  in  the  case. 

The  facts  affecting  it  are  reported  by  the 
auditor,  as  follows: 

"C.  S.  Fowler  &  Co.  were  brokers  in  this 
city,  dealing  in  exchange,  loans,  and  all  the 
usual  business  of  such  an  establishment;  and 
in  addition,  issued  notes  which  formed  a  part 
of  the  circulating  medium  of  the  city.  They 
also  received  deposits  and  allowed  interest  at 
six  per  cent,  permitting  the  depositor  to  check 
on  the  amount  to  his  credit  at  pleasure.  The 
establishment  was  in  good  credit  in  1841,  and 
up  to  the  failure,  in  the  early  part  of  1842, 
many  of  the  business  men  of  the  city  deposit- 
ed their  funds  with  them.  On  the  22d  of  May, 
1841,  Mr.  Saunders  placed  with  Fowler  &  Co. 
$1,181  under  the  following  agreement,  entered 
in  a  pass  or  check  book: 

"City  of  Washington,  22  May,  1841. 

We  hereby  agree  with  D.  Saunders,  acting 
trustee  of  £dw.  DeKraft's  estate,  to  receive 
his  deposits  and  to  allow  him  six  per  cent,  in- 
terest thereon,  he  to  check  at  will. 

C.  S.  Fowler  &  Co." 

And  an  account  was  opened  in  said  pass 
book,  headed  thus: 

"Dr. — CJ.  S.  Fowler  &  Co.  in  account  with  D. 
Saunders,  acting  trustee  of  Edw.  DeKraft's 
estate — Cr."  Other  sums  were  afterwards  add- 
ed, and  on  the  3d  of  February,  1842,  when  the 
last  was  made,  they  amounted  to  $5,277.38,  and 
the  checks  to  $2,306.69;  to  the  1st  of  December, 
1841,  the  checks  amounted  to  $1,312,  and  the  de- 
posits to  $3,133.88,  leaving  $1,825.83  undrawn  in 
the  hands  of  Fowler  &  Co.  The  sums  received 
from  Cooper,  and  left  with  Fowler  &  Co., 
amounted  to  $1,876,  and  the  other  sums  placed 
with  them  prior  to  the  1st  of  December,  1841, 
to  $1,261.88,  within  $50.12  of  the  amount 
checked  out  up  to  this  time. 

The  first  sum  paid  in  ($1,181)  was  a  payment 
made  on  the  same  22d  of  May,  by  Cooper,  on 
account  of  the  principal  and  interest  due  on 
his  mortgage.  The  $1,700  paid  on  the  17th  of 
August  was  also  a  part  of  Cooper's  debt.  The 
$8C^  paid  in  on  the  third  of  February,  was  a 
part  of  Jones's  mortgage  debt.  The  residue  is 
supposed  to  have  been  the  current  collections 
of  the  trustees  from  rents,  dividends,  etc. 

"On  the  14th  March,  1842,  Fowler  &  Co. 
failed.  No  interest  had  been  calculated  or  paid. 
The  account  was  balanced  after  the  failure, 
when  $2,970.96  were  found  standing  to  the 
credit  of  Saunders,  as  acting  trustee.  It  is  a 
total  loss.  The  •credit  of  Fowler  &  Co.  [♦645 
was  good  up  to  the  time  of  their  failure." 

Before  placing  the  trust  fund  with  Fowler  & 
Co.,  the  trustee  took  the  opinion  of  counsel, 
whether  they  could  safely  do  so.  It  was  in 
evidence,  also,  that  at  any  time  within  the 
last  ten  years  $2,000  or  $3,000  could  have  been 
safely  loaned  on  mortgage  of  real  estate  in  this 
city. 

By  the  decision  of  the  auditor  the  trustees 
were  charged  with  those  portions  of  the  Fowler 
deposit  which  were  composed  of  the  original 
capital  paid  in  by  Cooper  before  December, 
and  the  residue  of  that  loss,  composed  of  their 
current  annual  collections  and  of  Jones's  pay- 
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ment  in  February,  on  account  of  the  originaJ 
debt,  was  allowed  as  a  credit. 

The  court  below  overruled  this  decision  of 
the  auditor,  and  ordered  the  charge  against  the 
trustees  of  $2,521.53,  on  this  account,  to  be 
stricken  out.  We  are  of  opinion  that  the 
court  below  erred  in  making  this  correction  of 
the  auditor's  report. 

The  reasons  given  by  the  auditor,  including 
the  peculiar  facts  of  the  case  and  the  principles 
of  law  applicable  to  them,  are  well  stated  in 
his  report,  and  we  fully  concur  in  their  correct- 
ness.   It  will  be  only  necessary  to  state  them. 

'*The  sums  placed  by  D.  Saunders,  as  act- 
ing trustee,  with  Fowler  &  Co.,  were  of  two 
descriptions— original  capital,  and  current  col- 
lections. Coopers  and  Jones's  payments  were 
of  the  former  description.  1.  As  to  those,  the 
general  rule  seems  to  be  that  a  trustee,  though 
compensated  for  his  services,  is  bound  to  taKe 
no  greater  care  of  the  trust  funds  than  a  pru- 
dent man  would  of  his  own.  2  Story's  Eq.  sec. 
1268.  But  at  the  same  time,  if  the  line  of  his 
duty  is  prescribed,  he  must,  according  to  Mr. 
Lewin  (p.  413),  "strictly  pursue  it,  without 
swerving  to  the  right  hand  or  the  left;"  and  if 
he  fail  to  do  so,  and  keep  funds,  which  ought 
to  be  invested,  longer  on  deposit  than  neces- 
sary, and  loss  occur,  he  must  bear. the  loss. 
Whatever  doubt  may  be  entertained  as  to  the 
duty  of  the  trustees  in  this  case,  to  invest  the 
surplus  annual  income  beyond  the  fourth,  it  is 
thought  there  can  be  no  doubt  as  to  their  obli- 
gation to  reinvest  the  original  loans  and  debts 
of  the  testator  when  paid  in.  If  this  be  so, 
then  were  these  sums  paid  by  Cooper  and  Jones 
to  the  trustees,  and  by  them  placed  with  Fow- 
ler &  Co.,  a  loan  or  deposit  with  them.  They 
were  repayable  with  interest  at  pleasure. 

It  looks  very  much  like  a  loan,  payable  with 
interest,  on  demand.  And  if  a  loan,  clearly 
the  trustees  are  liable,  because  made  without 
security  of  any  description.  The  directions  of 
the  wUl  are  to  invest  on  some  security  "in 
bank  or  other  stocks,  mortgages  or  other  good 
security,"  words  which  exclude  personal  se- 
curity. But  the  trustees,  in  thfeir  answers  deny 
546*]  it  was  a  loan,  *and  state  that  these 
sums  were  deposits  made  to  await  a  fit  oppor- 
tunity of  investment. 

Assuming  thom  to  be  such,  the  proof  is  that 
mortgages  could  be  obtained  at  any  time  in  this 
city.  But  trustees  shall  be  allowed  a  reason- 
able time  to  select  investments.  What  is  a 
reasonable  time?  Five  months  have  been  held 
to  be  an  unreasonable  time  to  keep  money  on 
deposit.  Cooper's  first  payment  was  left  with 
Fowler  &  Co.  nearly  ten  months  before  the 
failure,  from  May,  1841,  to  March,  1842,  and 
his  second,  seven  months,  from  August  to 
March.  Jones's  was  left  February  3,  1842 — ^not 
quite  six  weeks  before  the  failure.  Cooper's 
would  seem  to  have  been  on  deposit  waitins  for 
investment  too  long,  and  therefore  I  have 
charged  the  trustees  with  those  sums,  deduct- 
ing the  arrear  of  interest  due  from  him,  and 
deeming  three  months  not  to  be  an  unreason- 
able time  to  be  allowed  for  selecting  invest- 
ments, have  charged  interest  from  that  time. 
By  that  rule,  Jones's  payment  of  original 
capital  would  not  be  chargeable  to  the  trustees. 

We  concur  also  in  the  decision  of  the  auditor 
as  to  his  refusal  to  charge  the  trustees  with  the 
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balance  arising  from  current  collections  and  tbe 
payment  of  Jones,  made  within  six  weeks  of 
the  failure.  The  trust  funds  were  deposited 
where  the  accountants  deposited  their  own  pri- 
vate funds.  The  trust  funds  were  not  mingled 
with  their  own.  Other  prudent  and  discreet 
men  made  deposits  with  the  same  bankers. 
The  advice  of  counsel  was  taken.  There  war 
no  reason  to  suspect  the  solvency  of  the  bank- 
ers. On  the  whole,  we  do  not  think  the  trus- 
tees have  acted  with  such  want  of  prudence  or 
discretion  as  to  render  them  liable  for  the 
loss  of  this  portion  of  the  funds. 

Vn.  As  the  whole  trust  estate  has  been  de- 
livered over  to  the  cestui  que  trust,  and  as  the 
trustees  hold  only  the  bare  legal  estate  for  the 
purpose  of  protecting  the  complainant  in  the 
enjovment  of  it  from  the  debts  and  control  of 
her  husband,  the  exception  taken  to  the  action 
of  the  court  below  in  refusing  to  remove  them* 
becomes  of  no  importance,  and  has  not  heen 
insisted  on. 

The  decree  of  the  court  below  is  therefore 
reversed,  as  to  the  fifth  and  sixth  exceptions 
above  stated — and  affirmed  as  to  the  residue; 
and  the  record  remitted  to  the  court  helow, 
with  directions  to  amend  the  decree  in  com* 
formity  with  this  decision. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Coort  of 
the  United  States  for  the  District  of  Columbia, 
holden  in  and  for  the  County  of  Washington, 
and  was  argued  by  counsel;  on  consideration 
whereof,  it  is  now  *here  ordered,  ad-  [•547 
judged  and  decreed  bv  this  court,  that  tbe 
decree  of  the  said  Circuit  Court  in  this  cause  be, 
and  the  same  is  hereby  reversed,  with  costs; 
and  that  this  cause  be,  and  the  same  is  hereby 
remanded  to  the  said  Circuit  Court,  for  far- 
ther proceedings  to  be  had  therein  in  confonn- 
ity  to  the  opinion  of  this  court. 


DANIEL  R.  SOUTHARD,  Samuel  D.  Tompkins, 
William  L.  Thompson,  Matilda  Burks,  «los«ph 
R.  Tunstall,  John  Burks,  James  Burks,  Sam- 
uel Burks,  Charles  Burks,  and  Mary  Burks 
(the  last  four  named  by  William  L.  Thomp- 
son, their  next  friend ), 

T. 

GILBERT  C.  RUSSELL. 

Bill  of  review — not  maintainable  on  evidence, 
newly  discovered,  to   impeach   witness, 
where  cumulative  and  collateral,  nor  to 
rect  decree  after  decision  on  appeaL 

A  bill  of  review,  in  a  chancenr  case,  caanot  he 
maintained  where  the  newly  discovered  evideBce, 
upon  which  the  bill  purports  to  be  founded,  goce 
to  Impeach  the  character  of  witnesses  examined  ta 
the  original   suit. 

Nor  can  it  be  maintained  where  the  newly  dto- 
covered  evidence  is  merely  cumulative,  and  relate* 
to  a  collateral  fact  in  the  issue,  not  of  itself.  If 
Admitted,  by  any  means  decisive  or  controlllac : 
snch  as  the  question  of  adequacy  of  price,  wl 


NOTB. — Bill  of  review,  nature  of;  when  may  be 
brouirht ;  who  may  maintain ;  time  witblo  wUeS ; 
what  it  should  contain — see  note  to  Bank  of  U 
S.  V.  Ritchie,  8  L.  ed.  U.  8.  890. 

Howard  1« 
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the  main  question  was,  whether  a  deed  was  a  deed 
<t  sale  or  a  mortgage. 

Where  a  case  is  decided  by  an  appellate  court, 
and  a  mandate  is  sent  down  to  the  court  below  to 
carry  out  the  decree,  a  bill  of  review  will  not  lie 
tn  the  court  below  to  correct  errors  of  law  alleged 
on  the  face  of  the  decree.  Resort  must  be  had 
to  the   appellate  court. 

.Nor  wuf  a  bill  of  review  lie  founded  on  newly 
discovered  evidence,  after  the  publication  or  de- 
cree below,  where  a  decision  has  taken  place  on 
an  appeal,  unless  the  right  is  reserved  in  the  de- 
cree of  the  appellate  court,  or  permission  be  given 
on  an  application  to  that  court  directly  for  the 
purpose. 

THIS  was  an  appeal  from  the  Circuit  Court 
of  the  United  States  for  the  District  of 
Kentucky,  sitting  as  a  court  of  equity. 

Being  a  continuation  of  the  case  of  Kussell 
▼.  Southard  et  al.,  reported  in  12  How.  139,  it 
is  proper  to  take  it  up  from  the  point  where 
that  report  left  it. 

In  12  How.  159,  it  is  said:  "After  the  opin- 
ion of  the  court  was  pronounced,  a  motion  was 
made  on  behalf  of  the  appellees  for  a  rehear- 
ing and  to  remand  the  cause  to  the  Circuit 
Court  for  further  preparation  and  proof,  upon 
the  ground  that  new  and  material  evidence  had 
been  discovered  since  the  case  was  heard  and 
decided  in  that  court.  Sundry  affidavits  were 
filed,  showing  the  nature  of  the  evidence  which 
was  said  to  have  been  discovered." 

The  reporter  abstained  from  stating  the  sub- 
stance of  these  affidavits  in  consequence  of  the 
following  order,  which  was  indorsed  upon  them 
in  the  handwriting  of  Mr.  Chief  Justice  Taney: 

"The  court  direct  me  to  say,  that  these  affi- 
davits are  not  to  be  inserted  in  the  report,  as 
they  implicate  the  character  of  individuals 
548*]  *who  can  have  no  opportunity  of  oflfer- 
ing  testimony  in  their  defense.  The  reporter 
will  merely  state,  in  general  terms,  that  affi- 
davits were  filed  to  support  the  motion." 

As  the  present  case  turned  chiefly  upon  the 
contents  of  these  affidavits  (which  were  made 
the  groundwork  for  the  bill  of  review)  it  be- 
comes necessary  to  state  them  now.  They  were 
afildavits  to  sustain  the  two  following  points: 

1.  That  Dr.  Wood,  a  witness  for  Russell,  was 
bribed  either  by  him  or  his  attorney,  Stewart; 
that  Wood  had  in  his  possession  a  note  given 
to  him  by  Stewart  for  about  $300,  then  past 
due;  that  Wood  had  applied  to  a  person  named 
Addiison  to  collect  it  for  him,  and  left  the  note 
in  his  possession  for  that  purpose;  and  that 
Wood  had  confessed  to  James  J.  Dozier,  Es(|., 
that  the  note  had  been  given  to  him  for  his 
testimony  in  the  case. 

2.  The  following  affidavit  of  George  Han- 
cock: 

*%  George  Hancock,  state  that  some  short 
time  previous  to  the  sale  by  Col.  Gilbert  C. 
Russell,  of  his  farm,  near  Louisville,  to  James 
Southard,  he  offered  to  sell  it  to  me  for  five 
thousand  dollars,  and  he  made  the  same  offer 
to  my  sister,  Mrs.  Preston.  I  thought  it  a 
speculation,  and  would  have  bought  it  but  for 
the  reputation  the  place  bore  for  being  extreme- 
ly sickly.  He  also  explained  to  me  the  reason 
why  he  had  given  so  large  a  price  for  the 
place,  which  it  is  not  deemed  necessary  here  to 
state,  and  which  satisfied  me  that  he  knew  he 
was  giving  much  more  than  its  value,  at  the 
time  he  made  the  purchase. 

George  Hancock." 
14  li.  ed. 


Upon  these  affidavits,  the  motion  for  a  re- 
hearing was  made  and  overruled;  the  opinion 
of  the  court,  overruling  the  motion,  being  re- 
corded in  12  How.  158. 

The  mandate  went  down  to  the  Circuit  Court, 
and  was  there  filed  at  May  Term,  1852.  The 
Circuit  Court  decreed  that  the  conveyance  from 
Russell  to  Southard  was  a  mortgage,  and  that 
Russell  was  entitled  to  redeem;  and  in  further 
pursuance  of  the  opinion  of  the  Supreme  Court 
that  the  case  was  not  then  in  a  condition  for  a 
final  decree  in  respect  to  the  other  defendants, 
it  was  remanded  to  the  rules. 

At  the  same  term,  namely:  in  June,  1852, 
Southard  and  the  other  appellants  moved  the 
court  for  leave  to  file  a  bill  of  review  of  the 
decree  rendered  at  the  present  term,  and  in  sup- 
port of  the  motion  presented  their  bill,  and  read 
the  following  documents,  namely: 

The  affidavits  of  James  Guthrie,  Willett 
Clarke,  Daniel  S.  Rapelge,  U.  E.  Ewing,  Thomas 
G.  Addison,  George  Hancock,  Charles  M.  Trus- 
ton,  John  P.  Oldham,  J.  C.  Johnston,  D.  F. 
Clark,  and  R.  F.  Baird,  and  a  paper  purport- 
ing to  be  an  extract  *from  a  letter  from  [*549 
Russell  to  J.  W.  Wing,  and  a  copy  of  the 
deed  from  G.  C.  Russell  to  Joseph  B.  Stewart. 
And  the  said  Russell,  by  his  coimsel,  opposed 
the  motion,  and  objected  that  the  groimds 
made  out  were  insufficient,  and  read  in  his  be- 
half the  documents  which  follow:  The  affi- 
davits of  Elias  R.  Deering,  Elijah  C.  Clark, 
Robert  F.  Baird,  J.  B.  Stewart,  Philip  Rich- 
ardson, and  of  Robert  F.  Baird,  a  copy  of  the 
record  of  Burks  v.  Southard,  and  a  copy  of  the 
opinion  of  the  Supreme  Court  of  the  United 
States  upon  a  new  hearing,  with  the  affidavits 
attached  thereto. 

After  argument,  the  court  gave  leave  to  the 
complainants  to  file  their  bill  of  review;  where- 
upon the  defendant,  Russell,  moved  the  court 
to  strike  from  the  bill  all  that  portion  relating 
to  champerty  and  all  that  portion  relating^ to 
the  explanation  of  the  evidence  of  J.  C.  John- 
ston, by  the  introduction  of  his  affidavits,  and 
all  other  parts  of  said  bill  which  is  designed  to 
explain  the  evidence  already  in  the  original 
record.  The  court  overruled  the  motion,  but 
reserved  all  the  questions  of  the  competency 
and  effect  of  the  matters  the  defendant  moved 
to  have  stricken  from  the  bill,  to  be  decided 
when  they  may  be  made  in  the  progress  of  the 
cause,  or  on  the  final  hearing  thereof. 

In  September,  1852,  Russell  filed  his  answer. 

The  substance  of  the  bill  and  answer  are 
stated  in  the  opinion  of  the  court. 

In  May,  1853,  the  Circuit  Court  dismissed 
the  bill  with  costs,  upon  the  groimd  that  ''there 
is  not  sufficient  cause  for  setting  aside  said  de- 
cree of  the  Supreme  Court  of  the  United  States, 
entered  here,  according  to  the  mandate  of  said 
Supreme  Court." 

From  this  decree  the  complainants  appealed 
to  this  court. 

It  was  submitted  on  a  printed  argument  by 
Mr.  Nicholas  for  the  appellants.  On  the  part 
of  the  appellees,  it  was  argued,  orally,  by  Mr. 
Johnson,  and  in  print  by  Messrs.  Robertson 
and  Morehead. 

Mr.  Nicholas  reviewed  the  case  as  it  stood 
upon  the  former  testimony,  with  a  view  of 
showing  the  value  of  that  now  introduced  for 
the  first  time.    The  only  parts  of  the  argument 
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which  can  be  noticed  in  this  report  are  those 
which  related  to  the  two  subjects  mentioned  in 
the  opinion  of  the  court,  namely: 

1.  The  new  evidence  of  Mr.  Hancock  relat- 
ing  to  the  inadequacy  of  price. 

2.  The  bribery  of  Dr.  Wood,  by  Russell,  the 
original  complamant. 

1.  The  substance  of  Hancock's  testimony  is 
given  above  in  the  affidavit,  which  was  filed 
for  a  rehearing. 

Upon  this  point,  Mr.  Nicholas'  argument  was 
as  follows: 

550*]  'Hancock's  testimony  presents  two 
questions;  first,  its  materiality;  second,  its  ad- 
missibility as  newly  discoverc^l  proof. 

1.  No  single  fact  could  shed  so  much  clear 
light  on  the  case  as  the  offer  to  sell,  and  the 
anxiety  to  sell  at  $5,000.  It  furnishes  an  un- 
erring key  to  the  interpretation  of  the  cotem- 

goraneous  written  proposition  made  by  R.  to 
.  Thus  interpreted,  it  shows  his  willin^ess, 
in  a  manner  neither  to  be  mistaken  or  misrep- 
resented, to  take  about  $6,000;  one  sixth  cash, 
balance  in  produce,  bagging,  etc.,  payable  in 
one  to  five  years.  It  shows  conclusively  that 
R.'s  witnesses  are  mistaken  in  their  estimate  of 
the  then  value,  or  at  least  of  its  vendible  value. 
But  whether  so  mistaken  or  not,  it  neutralizes 
the  effect  of  all  such  testimony,  by  showing  the 
price  R.  was  willing  to  take,  and  had  for 
months  been  endeavoring  to  obtain.  If  he  were 
willing  and  anxious  to  make  an  unconditional 
sale  at  $5,000,  it  is  easy  to  understand  his  will- 
ingness to  make  a  conditional  one  at  the  price 
paid  by  S.  Taken  in  connection  with  the  other 
strong  facts  and  circumstances,  it  overthrows 
and  outweighs  the  testimony  of  Wood  and 
Johnston,  even  if  the  latter  were  unambigu- 
ous. Dr.  Johnston  is  not  more  intelligent  or 
respectable  than  Hancock.  The  recollections  of 
one  respectable  witness,  and  another,  of  doubt- 
ful character,  would  never  be  allowed  to  disturb 
a  twenty  years  possession,  and  contradict  a 
solemn  written  agreement,  corroborated,  as  it 
is,  by  so  many  and  such  strong  facts  and  cir- 
cumstances, 

The  vast  importance  of  this  testimony  af- 
fords most  satisfactory  reason  for  believing 
that  it  was  wholly  unknown  to  8.  before  the 
original  decree,  even  if  the  accidental  manner  in 
which  it  recently  came  to  his  knowledge,  were 
not  satisfactorily  explained,  as  it  is  by  Han- 
cock. 

2.  Does  this  testimony  alone  afford  sufficient 
groimd  for  opening  and  setting  aside  the  de- 
cree? 

It  presents  a  new  fact,  not  directly  put  in 
issue  or  attempted  to  be  proved,  yet,  if  known, 
might  have  been  proved  under  the  issue.  It  is 
not  mere  cumulative  proof  upon  a  point  before 
in  contest,  but  a  new  fact,  which,  in  aid  of  the 
old  facts,  conclusively  proves  a  sale,  the  main 
matter  in  issue. 

Can  parol  proof  be  used  for  this  purpose? 

In  applying  the  authorities  about  to  be  cited, 
let  it  be  remembered  that  this  parol  proof  is 
offered,  not  to  disturb,  but  to  quiet  long  pos- 
session; not  to  impair,  but  confirm  a  written 
title;  not  to  oppose  full  satisfactory  proof,  but 
to  contradict  the  weakest  of  all  proof — parol 
proof  of  confessions,  and  that,  too,  resting  on 
the  doubtful  meaning  of  one  witness  and  the 
doubtful  veracity  of  another,  which  has  been 
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allowed  to  rewrite  a  written  contract  and  eon- 
tradict  a  possession  of  twenty  years.  It  is  tbe 
*mere  opposing  of  new  parol  to  the  old  [*5&1 
parol  proof.  It  also  aios  to  fix  the  otherwise 
doubtful  construction  of  a  muniment  of  title 
or  cotemporaneous  written  document.  When 
the  authorities  are  thus  scanned,  it  will  be 
found  that  we  are  more  than  sustained,  and 
that  our  right  to  the  review  upon  the  single 
testimony  of  Hancock  alone,  is  clearly  made  out. 

The  recognized  right  to  review  a  decree  upon 
newly  discovered  t^timony,  is  coeval  with  tbe 
court  of  chancery. 

The  ordinance  of  Lord  Bacon,  made  to  define 
the  riffht  and  regulate  its  exercise,  says:  *^o 
bill  of  review  snail  be  admitted  on  any  new 
proof  which  might  have  been  used,  when  the 
decree  was  made.  Nevertheless,  upon  new 
proof  that  has  come  to  light  after  decree  made, 
which  could  not  possibly  have  been  used  at  tbe 
time  when  decree  passed,  a  bill  of  review  may 
be  grounded." 

This  ordinance  was  explained  or  constmed 
(2  Freem.  31)  thus:  ''When  a  matter  of  fact 
was  particularly  in  issue  before  the  former 
hearing,  though  you  have  new  proof  of  that 
matter,  upon  that  you  shall  never  have  a  bill  of 
review.  But  where  a  new  tact  is  alleged,  tbat 
was  not  at  the  former  hearing,  there  it  may  be 
ground  for  a  bill  of  review." 

The  ordinance,  as  construed  in  2  Freemso. 
was  recognized  and  adopted  at  an  early  day  in 
Kentucky.  Respass  v.  McClanahan,  Hard.  34iS. 
The  adoption  is  accompanied  with  the  follow- 
ing pertinent  remarks:  "There  is  an  important 
difference  between  discovery  of  a  matter  of 
fact,  which,  though  it  existed  at  former  hear 
ing,  was  not  then  known  to  the  party,  or 
which  was  not  alleged  or  put  in  issue  by  eitber 
party;  and  the  discovery  of  new  witnesses  or 
proof  of  a  matter  or  fact  which  was  tbsti 
known  or  in  issue.  In  the  former  case,  tbe 
part^  not  knowing  the  fact,  and  it  not  being 
particularly  in  issue,  there  was  nothing  to  pat 
him  on  the  search,  either  of  the  fact  or  tbe  evi- 
dence of  the  fact;  and  therefore  the  presump- 
tion is  in  his  favor,  that  as  the  matter  made 
for  him,  his  failure  to  show  the  matter  was  not 
owing  to  his  negligence  or  fault." 

The  cases  in  which  this  right  of  review  bas 
been  acted  on  or  recognized  in  England  and 
this  country  are  too  numerous  for  citation. 

Judge  Story's  £q.  Jur.  326,  327,  thua  gires 
the  rule:  "The  new  matter  must  be  relevant 
and  material,  and  such  as,  if  known,  mi|^t 
probably  have  produced  a  different  determina- 
tion. But  it  must  be  such  as  the  party,  by  tbe 
use  of  reasonable  diligence,  could  not  have 
known,  for  laches  or  negligence  destroys  tbe 
title  to  relief." 

In  Daniel's  Ch.  1734,  the  rule  is  given  thus: 
'The  matter  must  not  only  be  new,  but  ma- 
terial, and  such  as  would  clearly  ^entitle  [*ft5S 
plaintiff  to  a  decree,  or  would  raise  a  question  of 
so  much  nicety  and  difficulty,  as  to  be  a  fit  sub- 
ject of  judgment  in  the  cause."  Ord  v.  Noel,  C 
Madd.  127;  Blake  v.  Foster,  2  Mos.  257. 

In  Kennedy  t.  Ball,  Little  Sel.  Cas.  127,  it 
was  held  that  "When  a  review  is  asked  on 
account  of  discovery  of  a  fact  not  put  in  is- 
sue, H  should  not  be  granted,  unless  tbat  fact, 
when  combined  with  the  other  proof  in  tbs 
cause,  would  produce  a  change  in  the  desrss.** 
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In  Talbott  v.  Todd,  5  Dana,  194,  it  is  held  to 
be  one  of  the  grounds  for  review,  "where  new 
matter  has  been  discovered,  though  it  lies  in 
parol,  if  not  put  in  issue  or  determined  by  the 
court." 

No  case  has  been  found  which  says  parol 
proof  is  not  admissible  to  prove  the  new  matter 
allowed  by  the  rule.  The  absence  of  any  such 
expressed  exception  in  the  ordinance  and  its 
commentaries,  demonstrate  that  such  exception 
is  no  part  of  the  rule.  The  cases  and  dicta 
in  Kentucky  and  elsewhere  which  say,  that 
when  the  matter  was  before  particularly  in  is- 
sue or  contested,  the  new  proof  must  be  of  an 
unerring  character,  as  record  or  writing,  need 
not  be  noticed,  for  they  have  no  application. 
They  are,  in  truth,  a  relaxation  of  the  first 
member  of  the  rule,  as  given  in  the  ordinance, 
and  in  2  Freeman,  taken  restrictedly,  and  have 
no  bearing  on  the  second  or  latter  branch  of 
the  rule. 

It,  however,  may  not  be  amiss  to  refer  to 
Wood  v.  Mann,  2  Sumn.  332,  where  Judge  Story, 
after  a  careful  review  of  authorities,  as  to  the 
admissibility  of  ciunulative  parol  proof,  upon 
a  matter  before  in  issue,  says:  "Upon  bills  of 
review,  for  newly  discovered  evidence,  parol  evi- 
dence to  facts  is  not  necessarily  prohibited  by 
any  general  practice  or  rule  of  law."  Again, 
at  p.  334,  he  thus  gives  the  result  of  his  ex* 
amination  of  the  authorities  and  of  his  own 
consideration  of  the  subject:  "That  there  is  no 
universal  or  absolute  rule  which  prohibits  the 
court  from  allowing  the  introduction  of  newly 
discovered  evidence  of  witnesses  to  facts  in  is- 
sue in  the  cause,  after  the  hearing.  But  the 
allowance  is  not  a  matter  of  right  in  the  party, 
but  of  sound  discretion  in  the  court,  to  be  ex- 
ercised sparingly  and  cautiously,  and  only  un- 
der circumstances  which  demonstrate  it  to  be 
indispensable  to  the  merits  and  justice  of  the 
cause." 

In  Ocean  Ins.  Co.  v.  Fields,  2  Story,  59,  the 
same  learned  judge  decided:  "Although  a 
court  of  equity  will  not  ordinarily  grant  relief, 
in  cases  after  verdict,  where  mere  cumulative 
evidence  of  fraud,  or  of  any  other  fact  is  dis- 
covered; yet  it  will  where  the  defense  was  im- 
perfectly made  out,  from  the  want  of  distinct 
proof,  which  is  afterward  discovered,  although 
there  were  circumstances  of  suspicion." 
55S*]  •He  says:  "I  do  not  know  that  it  ever 
has  been  decided,  that  when  the  defense  has 
been  imperfectly  made  out  at  the  trial,  from 
the  defect  of  real  and  substantial  proofs,  al- 
though there  were  some  circiunstances  of  a 
doubtful  character,  some  presumptions  of  a 
loose,  indefinite  baring  before  the  jury,  and 
afterward  newly  discovered  evidence  has  come 
on,  full,  direct  and  positive,  to  the  very  gist 
of  the  controversy,  a  court  of  equity  will  not 
interfere  and  grant  relief  and  sustain  a  bill  to 
bring  forth  and  try  the  force  and  validity  of 
the  new  evidence.  The  disposition  of  the 
courts  is  not  to  encourage  new  litigation  in 
cases  of  this  sort;  but,  at  the  same  time,  not  to 
assert  their  own  incompetency  to  grant  relief, 
if  a  very  strong  case  can  be  made  a  fortiori; 
all  reasoning  upon  such  a  point  must  be  pow- 
erfully increased  in  strength,  where  it  is  ap- 
plied to  a  case  which  is  composed  and  con- 
cocted of  the  darkest  ingredients  of  fraud,  if 
not  of  crime." 

Aa  it  appears  from  these  two  decisions,  that 
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there  is  no  general  rule  to  exclude  mere  cumu- 
lative parol  proof  in  all  cases,  there  can  be  no 
doubt  of  its  admissibility  in  a  case  like  this, 
where  it  is  offered  to  establish  a  most  material 
fact,  not  before  contested  or  "specially  in  is- 
sue." The  attention  of  the  court  is  particularly 
invited  to  Ocean  Ins.  Co.  v.  Fields,  with  another 
view.  Should  the  court,  contrary  to  expecta- 
tion, feel  unwilling,  from  any  technical  reason, 
to  set  aside  the  decree  under  the  charge  of 
fraud,  then  that  case  is  full  authority  for  al- 
lowing Hancock's  testimony,  if  for  no  other  rea- 
son, because  it  would  then  afford  the  only  avail- 
able means  of  frustrating  the  iniquity  perpe- 
trated through  Wood's  bribed  testimony,  this 
case  being  also  "composed  and  concocted  of  the 
darkest  ingredients  of  fraud  and  crime." 

All  the  authorities  concur,  that  the  rule  for 
granting  a  review  (or  awarding  new  trial  out  of 
chancery)  is  substantially  the  same  as  that  for 
granting  a  new  trial  at  law,  upon  the  ground 
of  newly  discovered  testimony.  In  Talbott  v. 
Todd,  5  Dana,  196,  it  was  held,  "that  the  pow- 
ers which  a  court  of  common  law  may  exercise 
during  the  term  in  granting  a  new  trial  upon 
the  discovery  of  new  matter,  may  be  exer- 
cised by  a  court  of  chancery  after  the  term." 

In  Langford's  Adm.  v.  Collier,  1  A.  K.  Marsh. 
237,  a  bill  for  a  new  trial  at  law  was  sustained 
upon  discovery,  since  the  term,  of  parol  proof 
of  confessions  by  Collier,  he  having  obtained  the 
verdict  upon  such  proof  of  confessions  by  Lang- 
ford.  Held,  opinion  by  Ch.  J.  Boyle,  that,  "in 
general  when  proper  for  courts  of  law  to  grant 
a  new  trial  during  the  term,  it  is  equally  prop- 
er for  chancery  to  grant  new  trial  on  same 
grounds  arising  after  the  term." 

*The  distinction  made  in  both  courts  [*554 
is  between  merely  cumulative  evidence  to  a 
point  before  in  contest,  and  proof  of  a  new  mat- 
ter or  fact  not  before  contested,  but  bearing 
materially  on  the  original  issue.  The  distinc- 
tion is  well  expoimded  in  Waller  v.  Graves,  20 
Conn.  305:  "If  new  evidence  is  merely  cu- 
mulative, no  new  trial,  unless  effect  be  to  ren- 
der clear  what  was  e<juivocal  or  uncertain.  Bv 
cumulative  evidence  is  meant  additional  evi- 
dence of  same  general  character,  to  some  tact 
or  point,  which  was  subject  of  proof  before. 
Evidence  of  distinct  and  independent  facts  of 
different  character,  though  it  may  tend  to  es- 
tablish some  ground  of  defense  or  relate  to 
some  issue,  is  not  cumulative  within  the  rule." 

So,  also,  in  Chatfield  v.  Lathrop,  6  Pick.  417, 
"Cumulative  evidence  is  such. as  tends  to  sup- 
port the  same  fact,  which  was  before  attempted 
to  be  proved."  Barker  v.  French,  18  Vt.  460, 
new  trial  granted  for  newly  discovered  cumu- 
lative evidence,  because  it  made  a  doubtful 
case  clear. 

Gardner  v.  Mitchell,  6  Pick.  114.  Action  for 
breach  of  warranty  in  the  sale  of  oil,  testi- 
mony by  both  parties,  as  to  quality.  Motion  for 
new  trial,  on  groimd  of  evidence  newl^  discov- 
ered, of  admission  bv  plaintiff,  that  oil  was  of 
proper  qnality.  This,  held  to  be  a  new  fact, 
not  cumulative,  and  the  evidence  being  nearly 
balanced,  a  new  trial  was  granted. 

If  Daniel  v.  Daniel,  2  Litt.  52,  be  cited  on 
the  other  side,  it  will  be  found,  on  examina- 
tion, to  be  either  a  felo-dese,  or  inaccurate  in 
the  statement  of  the  turning  point,  or  erroneous 
for  not  attending  to  the  distinction  as  to  what 
is  and  what  is  not  cumulative  proof,  so  accu- 
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rately  defined  in  Waller  v.  Graves,  20  Conn, 
and  so  distinctly  recognized  by  Respass  v.  Mc- 
Clanahan,  Hard.,  and  numerous  other  cases. 
Daniel  v.  Daniel,  itself  distinctly  recognizes, 
as  one  of  the  grounds  for  awarding  new  trial  at 
law  out  of  chancery,  "the  discovery  of  new  evi- 
dence, relevant  to  a  point  not  put  in  issue,  for 
want  of  proof  to  sustain  it."  The  true  meaning 
of  "putting  in  issue,"  was  either  mistaken  by 
the  court,  or  the  true  ground  of  decision  is  mis- 
stated. 

In  Talbott  t.  Todd,  5  Dana,  197,  it  was  de- 
•cided  that  a  party  who  seeks  to  open  a  decree 
upon  discovery  of  new  matter,  is  not  held  to 
very  strict  proof,  either  as  to  his  former  igno- 
rance or  as  to  his  industry  in  making  inquiries 
which  might  have  led  to  the  discovery.  In 
Young  V.  Keighly,  16  Ves.  350,  it  was  said  by 
Lord  Eldon,  that  though  the  fact  were  known 
before  decree,  yet  if  the  evidence  to  prove  it 
were  only  discovered  afterward,  "though  some 
contradiction  appears  in  the  cases,  there  is  no 
authority  that  the  new  evidence  would  not  be 
sufficient  ground  for  review." 
555*]  *We  have  no  need  for  either  of  these 
<!ase8.  They  are  merely  cited  to  prevent  any 
possible  doubt  on  that  score.  The  vast  impor- 
tance of  Hancock's  testimony  is  the  most  satis- 
factory evidence  that  Southard  could  not  have 
been  apprised  of  it,  or  it  would  most  certainly 
have  been  used  bv  him.  Even  if  he  had  sus- 
pected the  fact,  he  could  not  have  found  the 
proof  but  by  interrogating  every  man  who  he 
supposed  had  been  in  Louisville  and  its  vicinity 
at  the  time  of  the  sale.  Indeed,  when  the  suit 
was  brought,  if  not  during  its  whole  pendency, 
Hancock  resided  in  another  county. 

We  have  thus,  by  what  is  supposed  to  be  an 
overabundant  array  of  authority,  established 
the  right  to  use  Hancock's  testimony  in  any 
aspect  of  the  case  that  can  possibly  be  taken. 
We  cannot  doubt  the  disposition  of  the  court 
to  go  as  far  that  way  as  legal  authority  will 
allow,  for  the  attainment  of  justice  in  a  case 
like  this.  We  have  already  proved  the  effect  of 
his  testimony  is  to  clearly  show  Southard's 
right  to  a  decree. 

2.  The  second  point  of  Mr.  Nicholas'  argu- 
ment was  to  show  that  the  former  decree  would 
not  have  been  rendered  unless  the  court  had 
faith  in  Wood's  testimony;  and  that  as  Wood 
was  now  shown,  by  new  evidence,  to  have  been 
bribed,  his  testimony  was  destroyed,  and  con- 
sequently the  foundation  of  the  decree  was 
swept  away. 

Mr.  Nicholas  inferred  the  bribery  of  Dr. 
Wood  for  the  following  reasons,  which  must  be 
merely  stated,  without  the  deductions  from 
them: 

1.  That  Stewart's  note  to  Wood  bore  date 
on  the  very  day  when  the  deposition  was  taken. 

2.  That  no  proof  whatever  was  brought  of  the 
alleged  consideration  of  thfe  note,  namely: 
Wood's  former  medical  services  to  Russell's 
slaves,  and  money  loaned  to  Wing.  On  the  con- 
trary, that  the  allegation  was  disproved  by  the 
non-production  of  the  account  which  was  said 
to  be  certified  by  Wing;  by  Wood's  never  hav- 
ing sued  on  the  demand,  or  made  a  claim  when 
he  knew  of  the  sale  of  the  farm  and  removal  of 
the  stock  and  negroes;  by  the  extraordinary 
conduct  of  Russell  in  thus  promptly  assuming 
a  debt  which  was  barred  by  the  Statute  of  Lim- 
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itations;  by  Wood's  former  evidence  when  be 
said  that  he  knew  from  Russell  himself  that 
Wing  was  his  agent,  and  had  contracted  debts 
for  him,  whereas  if  this  debt  had  existed  he 
would  have  said  so. 

Mr.  Nicholas  then  proceeded  in  this  branch 
of  his  ar^^ument,  as  follows: 

But  it  IS  contended,  that  the  decree  ought  not 
to  be  set  aside  for  this  fraud,  because  the  onlr 
effect  of  establishing  the  fraud  is  to  impeach 
the  bribed  witness,  and  that  the  rule  is,  you 
can  *never  open  a  decree  to  impeach  a  [*559 
witness.  For  this  they  rely  on  Kespass  v.  Me- 
Clanahan,  Hardin,  346. 

It  is  sufficient  answer  to  this  objection,  that 
it  is  not  the  witness  alone,  or  principally,  whom 
we  impeach,  but  Russell  and  Stewart,  whom  we 
impeach  for  fraud  in  obtaining  the  decree,  by 
means  of  the  bribed  witness.     No  rule  of  law 
or  policy  is  violated  in  permitting  us  to  do  this, 
merely  because  the  witness  also  u  incidentally 
but  necessarily  assailed.      If    such    were    the 
rule,  this  case  is  all  sufficient  to  prove  that 
the  rule  is  based  neither  on  justice  nor  policy, 
and  ought  therefore  to  be  wholly  disregarded, 
or  so  restricted  as  not  to  apply  to  a  case  like 
this.    But  such  is  not  the  rule.    Neither  is  this 
case  of  Respass  v.  McCIanahan  an  authority  to 
prove  it,  or  if  it  be,  then  the  case  cannot  be 
relied  on,  because  it  is  sustained  by  no  author- 
ity.    The  case  contains  merely  a  dictum  tliat 
the  conviction  of  perjury  of  the  witness,  on 
whose  testimony  the  verdict  was  rendered,  is 
one  of  the  exceptions  to  the  general  rule,  that 
the  Chancellor  will  not  award  a  new  trial  to  let 
in  new  witnesses  to  a  contested  point.    The  case 
does  not  say,  nor  has  any  authority  ever  said, 
that  the  testimony  of  a  witness  can  in  no  way 
be  so  assailed,  unless  you  first  convict  him  of 
perjury;   for  instance,  where  the  perjury  was 
made  with  the  knowledge  or  at  the  solicitation 
of  the  plaintiff,  much  less  where  it  was  dto- 
cured  by  him  throu«[h  bribery.    Still  less  does 
Respass  v.  McCIanahan  or  anv  oUier  authority 
say,  that  either  at  law  or  by  bill  of  review  yoa 
cannot  have  a  new  trial  or  a  decree  opened,  hr 
showing  with  newly  discovered  testimony,  ei- 
ther the  incompetency  of  the  witness,  or  by 
new  matter  so  contradicting  him  as  to  prove  his 
perjury.     Bribery  goes  to  his  competent  as 
well  as  credibili^.    It  may  not  be  one  of  the 
established  exceptions  which,  like  interest,  will 
exclude  the  witness  altogether  from  the  jnry, 
because  the  jury  is  the  more  appropriate  tri- 
bunal for  determining  the  quesuon  of  bribery, 
and  is  in  no  danger  of  improper  influence  from 
the  testimony  of  a  bribea  witness.     But  what 
judge  would  hesitate  in  instructing  the  inrj, 
that  if  thev  believed  the  bribery  they  ought  to 
disregard  his  testimony?    Neither  would  a  chan- 
cellor hesitate,  if  it  were  necessary  to  justice 
so  to  act  in  sustaining  an  exception  to  the  dep- 
osition of  a  bribed  witness,  and  ruling  it  out 
of  the  cause.    It  would  be  singular,  indeed,  if 
interest  to  the  amount  of  a  dollar  should  render 
a  witness  incompetent,  while  a  bribe  to  the 
amoimt  of  hundreds  would  have  no  such  effect. 
Many  witnesses,  if  they  could  be  heard,  would 
be  believed  by  court  and  jury,  though  inter- 
ested to  the  amount  of  thousands;  but  neither 
would  regard  the  testimonv  of  a  witness  who 
had  received  a  bribe  to  the  amount  of  only 
$5.00.    If,  therefore,  there  be  any  technical  rale 
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$57*]  which  limits  Incompetency  to  'the  in- 
terested, and  will  not  include  the  bribed  wit- 
ness, yet  every  principle  of  justice  and  sound 
policy  requires  that  they  should  be  considered 
as.  at  least,  on  the  same  footing,  in  fixing  the 
rule  as  to  what  should  be  considered  ground  for 
a  new  trial,  or  in  setting  aside  a  decree  for 
fraud.  The  law  goes  upon  the  broad  general 
principle,  that  litigants  must  sustain  their  cases 
by  disinterested  testimony,  and  if  an  interested 
witness  is  palmed  upon  the  court,  is  treated  as 
a  fraud,  for  which  the  verdict  will  be  set  aside. 
A  bribed  witness  is  an  interested  witness;  his 
own  self-interest  is  used,  not  only  to  give  him 
directly  an  undue  bias,  but  he  infamously  sells 
a  falsehood  and  commits  willful  perjury  for  a 
reward.  The  true  character  of  witnesses  quoad 
this  subject,  must  therefore  stand  on  the  same 
footing;  or  rather,  that  is  the  most  favorable 
view  that  can  be  taken  for  Russell. 

In  Talbott  v.  Todd,  6  Dana,  196,  the  court 
properly  says :  "The  same  power  which  a  court 
of  law  may  exercise  during  the  term  in  grant- 
ing a  new  trial  for  the  discovery  of  new  matter 
may  be  exercised  by  the  Chancellor  after  the 
term."  All  the  authorities  concur,  that  the 
powers  of  the  Chancellor  to  award  a  new  trial 
and  sustain  a  bill  of  review  are  identical. 

In  McFarland  v.  Clark,  9  Dana,  136,  where 
a  witness  denied  a  receipt  given  by  her,  the 
court  ordered  a  new  trial  on  the  ground  of  sur- 
prise, though  the  effect  of  thie  new  testimony 
was  to  impeach  the  witness.  This,  too,  though, 
as  Ch.  J.  Robertson  says,  in  delivering  the  opm- 
ion  of  the  court:  ''It  has  often  been  decided, 
that  a  new  trial  should  no^  be  awarded  merely 
on  the  ground  of  discovery  of  testimony  to  im- 
peach a  witness.  But  surprise  is  altogether  a 
different  ground  for  a  new  trial.  It  does  not, 
like  discovery,  imply  negligence.  That  the  new 
testimony  may  impeach  a  witness,  is  not  ma- 
terial.'' Cannot  we  here  equally  rely  upon  this 
ground  of  surprise?  The  bribery  was  a  fact 
locked  up  in  the  knowledge  of  Stewart  and  the 
witness.  No  amount  of  vigilance  or  diligence 
would  have  enabled  Southard  to  prove  the  fact, 
until  it  accidentally  leaked  out,  m  consequence 
of  Wood's  necessities  having  driven  him  to  try 
to  sell  the  note.  Or  can  we  not  with  much  bet- 
ter reason  contend  that  bribery  is  "altogether  a 
different  ground,"  and  a  much  more  satisfactory 
one  for  a  new  hearing;  and  therefore,  the  fact 
that  the  witness  is  also  impeached,  "is  not  ma- 
terial." For  no  degree  of  negligence  whatever 
can  be  imputed  to  Southard,  whereas  it  was  in- 
cautious to  trust  the  proving  of  the  receipt  to 
the  witness  of  the  other  party.  See,  also,  Mil- 
lar V.  Field,  3  A.  K.  Marsh.  109,  a  strong  case 
to  same  effect. 

Allen  V.  Yoimg,  0  Mon.  136,  opinion  by  Ch. 
J.Bibb:  a  new  trial  was  awarded,  because  of 
558*]  the  infamous  character  of  the  *  witness, 
as  disclosed  in  his  own  testimony.  Though  the 
court  conceded  that  to  determine  the  credibil- 
ity of  a  witness  was  the  peculiar  province  of 
the  jury,  yet  it  said:  "It  is  due  to  the  pure 
administration  of  justice,  to  example  and  effect 
in  society,  that  a  verdict,  based  exclusively  up- 
on the  testimony  of  confession,  sworn  to  by  an 
infamous  witness,  should  not  stand." 

Thurmond  v.  Durham,  3  Yerg.  106:  new  trial 
will  bo  ordered  in  chancery,  where  the  verdict 
was  obtained  by  accident,  or  by  the  fraud  or 
14JU  ed. 


misconduct  of  the  opposite  party,  without  any 
negligence  in  the  other. 

Peterson  v.  Barry,  4  Binn.  481:  new  trial 
ordered,  because  of  surprise  in  proof  of  pay- 
ment by  two  witnesses  strongly  suspected  of 
having  been  tampered  with. 

Fabrilius  v.  Cock,  3  Burr.  1771:  new  trial 
ordered,  on  after-discovered  testimony,  to  show 
the  demand  fictitious  and  supported  by  perjury 
procured  by  subordination. 

Niles  V.  Brackett,  15  Mass.  378:  new  trial 
ordered,  where  interest  of  witness  was  known 
to  parly  producing  him,  and  not  to  the  other 
party. 

Chatfield  v.  Lathrop,  6  Pick.  418:  new  trial 
ordered,  where  witness,  on  his  voir  dire,  denied 
interest,  and  it  was  afterwards  discovered  that 
he  had  an  interest.  See,  also,  Durant  y.  Ash- 
more,  2  Richm.  184,  and  2  Bay,  520. 

George  v.  Pierce,  7  Mod.  31:  new  trial  re- 
fused at  law  on  affidavit  that  material  witness 
had  said  he  had  received  a  guinea  to  stifle  the 
truth,  sed  per  uniam;  "his  affidavit  who  sot 
the  guinea  would  be  something,  but  his  saying 
so  is  nothing." 

Ocean  Ins.  Co.  v.  Field,  2  Story,  59:  The 
bill  was  sustained  for  new  trial  upon  the  dis- 
covery of  testimony  that  the  vessel  had  been 
fraudulently  sunk,  though  the  effect  of  the  new 
testimony  was  necessarily  to  impeach  the  wit- 
nesses, who  had  proved  on  the  trial  a  bona  fide 
loss.  • 

The  case  of  Tilly  ▼.  Wharton,  2  Vem.  378, 
419,  is  the  only  one  in  which  the  point  was 
ever  directly  made  and  decided,  whether  a  con- 
viction of  perjury  or  forgery  was  necessary,  be- 
fore the  Chancellor  would  award  a  new  trial  or 
set  aside  a  decree  on  the  ground  of  newly  dis- 
covered testimony,  as  to  the  perjury  or  forgery ; 
and  there  it  was  ultimately  decided  that  such 
conviction  was  not  necessary.  That  case  was 
thus:  verdict  and  judgment  on  bond  and  bill 
to  subject  real  assets.  Defendant  insisted  bond 
was  forged,  and  made  strong  proof.  That,  how- 
ever, being  the  point  tried  at  law,  the  court 
would  not  enter  on  the  proof  thereof,  saying,  if 
the  witnesses  had  been  convicted  of  perjury, 
or  the  party  of  forgery,  that  might  have  been  a 
ground  of  relief  in  equity,  especially  since  the 
proceeding  by  attaint  had  *become  in  a  [*559 
manner  impracticable.  But  upon  appeal  to  the 
House  of  Lords,  a  new  trial  was  directed,  and 
the  bond  foimd  to  be  forged.  Though  the  re- 
port does  not  say  so,  yet  the  presumption  is, 
that  according  to  uniform  usage,  the  decision 
of  the  lords  was  given  upon  the  advice  of  the 
twelve  judges.  The  case  was  one  of  cumulative 
proof,  merely  upon  the  points  of  perjury  and 
forgery,  which  were  the  very  points  contested 
in  the  trial  before  the  jury;  yet,  even  in  that 
kind  of  case,  the  Chancellor  said,  a  conviction 
of  perjury  or  forgery  would  have  entitled  the 
party  to  a  new  trial,  and  it  was  awarded  by  the 
lords,  even  without  such  conviction.  But  even 
the  Chancellor  gives  no  intimation  that,  if  the 
proof  offered  had  been  new  matter,  and  the 
perjury  and  forgery  had  not  been  contested  be- 
fore the  jury,  that  then  a  conviction  would  have 
been  necessary  to  let  in  the  proof.  The  more 
modern  decisions  show  that  he  would  have  been 
wrong,  if  he  had  so  decided;  similar  proof  has 
frequently  been  let  in,  without  any  previous  con- 
viction.   In  Coddrington  y.  Webb,  2  Vem.  240, 
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a  new  trial  was  awarded  by  the  Chancellor  up- 
on the  ground  of  surprise,  and  upon  the  charge 
that  the  bond  was  forged,  without  any  allega- 
tion of  conviction  for  perjury  or  forgery.  And 
in  Attorney  General  v.  Turner,  Ambl.  587,  after 
there  had  been  two  verdicts  and  a  decree  estab- 
lishing a  will.  Lord  Hardwicke  awarded  a  new 
trial  on  the  discovery  of  a  letter  written  by  a 
witness  who  proved  the  will,  to  one  of  the 
trustees,  requesting  not  to  be  summoned  as  a 
witness,  because  he  knew  the  testator  was  in- 
sane. The  new  trial  resulting  in  a  verdict  in 
favor  of  the  heir  at  law,  the  former  verdict  and 
decree  were  set  aside  and  possession  of  the 
estate  ordered  to  be  delivered  to  the  heir  at 
law.  This,  too,  without  a  suggestion  even  as 
to  the  necessity  of  a  conviction  of  perjury 
against  the  witness. 

In  this  case,  though  the  general  character  of 
Peter  Wood  for  veracity  was  in  contest  in  the 
original  suit,  yet  the  fact  of  the  bribery  was  in 
no  way  brought  in  issue.  We  have  therefore  a 
right  to  use  it  as  original  matter  newly  dis- 
covert, to  impeach  his  testimony  as  greatly 
within  the  principle  decided  in  Tilly  v.  Whar- 
ton, 2  Vem.  or  as  a  substantive  ground  of 
fraud  against  Russell  in  obtaining  the  decree. 

(The  remainder  of  Mr.  Nicholas'  argument  on 
this  head  is  omitted  for  want  of  room.) 

The  argument  of  the  counsel  for  the  appel- 
lee, so  far  as  it  related  to  the  points  decided  by 
the  court,  wa9  as  follows: 

In  arguing  the  case,  we  will  first  briefly  con- 
sider the  law  which  much  govern  the  decision 
of  it.  As  Southard's  Bill  of  Review  does  not 
question  the  correctness  of  the  opinion  of  this 
court  on  the  original  record,  but  relies  alto- 
500*]  gether  on  an  alleged  discovery  •of  evi- 
dence since  the  date  of  the  first  decree  in  the 
Circuit  Court — an  inquiry  into  the  correctness 
of  the  decision  sought  to  be  reviewed  would  be 
superfluous  and  impertinent. 

Though  a  decree  may  be  set  aside  for  fraud 
in  obtaining  it,  the  proper  proceeding  in  such 
a  case  is,  not  by  a  bill  of  review,,  but  by  an 
original  bill  in  the  nature  of  a  bill  of  review. 

A  bill  of  review  and  a  bill  for  a  new  trial  of 
an  action  depend  on  the  same  principles,  and 
are  governed  by  analogous  rules  of  practice; 
and  neither  of  them,  as  we  insist,  can  be  main- 
tained on  the  extraneous  ground  of  a  discovery 
of  new  testimony,  unless  the  complaining  party 
had  been  vigilant  in  the  preparation  of  the  orig- 
inal suit,  and  could  not,  by  proper  diligence, 
have  made  the  discovery  in  time  to  make  it 
available  on  the  trial — nor  unless  the  discovered 
testimony  will  prove  a  fact  which,  had  it  been 
proved  before  or  on  the  hearing  of  the  ori^nal 
case,  would  have  produced  an  essentially  diff'er- 
cnt  judgment  or  decree — nor  unless  the  new  evi- 
dence be  either  documentary,  or  if  oral,  shall 
establish  a  fact  not  before  in  issue  for  want  of 
knowledge  of  the  existence  of  the  fact  or  of  the 
proof  of  it.  This  is  the  long  and  well-settled 
doctrine  in  Kentucky.  See  Respass,  etc.  v.  Mc- 
Clanahan,  Hard.  347;  Eccles  v.  Shackleford,  1 
Litt.  .35;  Yancy  v.  Downer,  5  lb.  10;  Findley 
V.  Nancy,  3  Mon.  403;  Hendrix's  Heirs  v.  Clay, 
2  A.  K.  Marsh.  406;  Respass,  etc.  v.  McClana- 
han,  lb.  379;  Daniel  v.  Daniel,  2  J.  J.  Marsh. 
62 ;  Hunt  v.  Boyier,  1  lb.  487 ;  Brewer  v.  Bow- 
man, 3  lb.  403;  Ewing  v.  Price,  lb.  522.  This 
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doctrine  is  as  rational  everywhere  as  it  is  au- 
thoritative in  Kentucky;  and  we  think  that  it 
is  generally  recognized  and  maintained  where- 
ever  the  equitable  jurisprudence  of  England 
prevails.  It  is  co-existent  with  the  ordinances 
of  Chancellor  Bacon,  of  which  that  one  applying 
to  bills  of  review  on  extraneous  ground  has 
been,  from  the  year  of  its  promulgation,  inter- 
preted as  requiring  either  new  matter  not  be- 
fore litigated,  or  record  or  written  evidence  de- 
cisive of  a  fact  involved  in  the  former  isaue, 
and  of  the  existence  of  which  memorial  Um 
complaining  party  was,  without  his  own  fault 
or  negligence,  ignorant,  until  it  was  too  late  to 
use  it  U)  prevent  the  decree  sought  to  be  re- 
viewed. See  Hinde's  Practice,  58;  Gilbert's 
For.  Rom.  180;  Story's  Eq.  PI.  433,  434,  n.  3; 
Taylor  v.  Sharp,  3  P.  Wms.  371;  Norris  v.  Le 
Neve,  3  Atk.  33,  34;  2  Madd.  Ch.  537;  Patridgs 
V.  Usbome,  5  Russ.  195;  Wiser  ▼.  Blachly^  2 
Johns.  Ch.  491 ;  Livingston  v.  Hubbs,  3  lb.  107. 

Discovery  of  additional  witnesses,  or  of  cu- 
mulative or  explanatory  evidence,  '^  the 
swearing  of  witnesses,"  has  never  beoi  adjudged 
a  sufficient  ground  for  a  bill  of  review,  or  for  a 
new  trial  of  an  action.  The  rule  applied  by 
most  of  the  foregoing  authorities,  and  virtuaJlj 
recognized  in  all  of  them,  is  dictated  *by  [*591 
obvious  considerations  of  policy,  aeourity  and 
justice.  A  relaxation  of  it  so  as  to  allow  a  new 
trial  or  review,  on  the  alleged  discovery  of 
corroborative  or  explanatory  testimony  by  wit- 
nesses, would  open  the  door  to  fraud,  suborna- 
tion and  perjury,  and  would  not  only  encourage 
nep^ligence,  but  would  lead  to  vexatious  uncer- 
tamty  and  delay  in  litigation. 

As  to  the  discovery  of  new  "matter,"  or  writ- 
ten evidence,  the  law  is  also  prudently  stringent 
in  requiring  that  such  matter  or  evidence  shall 
clearly  make  the  case  conclusive  in  favor  of  the 
party  seeking  to  use  it;  and  moreover,  that  the 
court  shall  be  well  satisfied  that  the  non-discov- 
ery of  it  opportunely  was  not  the  result  of  a 
neglect  of  proper  inquiry  or  reasonable  dili- 
gence. Young  V.  Keighly,  16  Ves.  325;  2  &  S 
Johns,  supra;  Findley  v.  Nancy,  supra,  and 
some  of  the  other  cases  cited. 

Nor  will  a  review  or  a  new  trial  be  granted 
for  the  purpose  of  impeaching  a  witness.  Bar- 
ret V.  Belshe,  4  Bibb,  349;  Bunn  ▼.  Hoyt,  3 
Johns.  255;  Duryee  v.  Dennison,  5  lb.  250; 
Huish  V.  Sheldon,  Sayre,  27;  Ford  v.  Tillv,  f 
Salk.  653;  Turner  v.  Pearte,  1  T.  R.  717;  Wliite 
V.  Fussell,  1  Ves.  &  B.  151. 

We  respectfully  submit  the  question,  whether 
the  principles  recognized  and  the  rules  estab- 
lished by  the  foregoing  citations,  and  many 
other  concurrent  authorities,  do  not  clearly  and 
conclusively  sustain  the  decree  dismissini; 
Southard's  bill  of  review,  and  which  he  now 
seeks  to  reverse?  We  suggest,  in  limine,  that 
the  bill  should  not  be  construed  as  intending  to 
impeach  the  original  decree  as  having  been  ob- 
tained by  fraud.  The  only  distinct  allegation 
in  it  on  that  subject  is,  that  Stewart  (one  of 
Kussell's  attorneys)  fraudulently  bribed  Dr. 
Wood  to  give  his  deposition.  There  is  no  alle- 
gation that  Wood's  testimony  was  false,  or  that. 
without  his  testimony,  Russell  would  not  have 
succeeded  in  this  court.  Nor  does  the  bill  any- 
where intimate  what  portion  of  Woods*s  erj- 
deuce  was  false,  or  in  what  respect.    And,  conid 
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the  bill  be  understood  as  sufficiently  impeaching 
the  decree  for  fraud  in  obtaining  it,  an  original 
bill,  and  not  a  bill  of  review,  was  the  proper 
remedy.  If,  therefore,  it  be  Southard's  purpose 
both  to  impeach  the  decree  for  fraud,  and  also, 
on  the  discovery  of  new  testimony,  to  open  it 
for  review,  we  submit  the  question  whether 
those  incongruous  objects  can  be  united  avail- 
ably in  a  bill  of  review. 

But  we  cannot  admit  that  either  the  allega- 
tion of  false  swearing  or  of  the  perjury  of  a 
witness  is  ground  for  a  bill  impeaching  a  judg- 
ment or  decree  for  fraud;  nor  have  we  seen  a 
case  in  which  it  was  ever  adjudged  that  the  sub- 
ornation of  false  testimony  by  the  successful 
party  was  such  fraud  in  the  judgment  or  decree 
as  would  lay  the  foundation  for  an  original  bill 
for  setting  it  aside.  Although  it  might  be 
562*3  gravely  questioned  on  •principle,  yet  it 
has  been  said,  that  while  a  bill  of  review  or  for 
a  new  trial  will  not  be  maintained  on  an  alle- 
gation that  the  decree  or  judgment  was  ob- 
tained by  the  false  swearing  of  a  material  wit- 
ness, yet  a  subsequent  conviction  of  the  witness 
for  the  imputed  perjury  may  be  ground  for  a 
review  or  new  trial.  But  whenever  alleged  per- 
jury is  the  ground  for  relief,  legal  conviction 
and  conclusive  proof  of  it  by  the  record  are,  at 
the  same  time,  required  as  indispensable.'  And 
this  is  dictated  by  the  same  policy  which  for- 
bids new  trials  or  reviews  for  impeaching  wit- 
nesses by  other  witnesses.  Kespass  v.  McCIana- 
han,  and  Brewer  v.  Bowman,  supra.  Whilst, 
therefore,  we  doubt  whether,  on  well-established 
principle  or  policy,  even  a  con\*iction  of  per- 
jury is,  per  se,  sufficient  cause  for  a  new  trial 
or  review,  we  cannot  doubt  that  imputed  per- 
jury, without  conviction,  is  not  sufficient  in  any 
case. 

Simply  obtaining  a  decree  on  a  groundless 
claim  and  on  false  allegations,  and  even  false 
proof,  by  a  party  knowing  that  his  claim  is 
unjust,  and  that  his  alle<ration  and  proof  are 
untrue,  has  never  been  adjudged  to  be  a  fraud 
on  the  other  party,  for  which  he  could  be  re- 
lieved from  the  decree  by  a  bill  of  review,  or 
an  original  bill  impeaching  it  for  fraud.  Bell 
V.  Rucker,  4  B.  Mon.  452;  Brunk  v.  Means,  11 
D).  219. 

If  procuring  a  decree  by  false  allegations, 
known  by  the  party  making  them  to  be  untrue, 
and  also  by  availing  himself  of  false  testimony, 
knowing  that  it  was  not  true,  be  not,  in  judg- 
ment of  law,  such  a  fraud  on  the  other  party  as 
to  subject  the  decree  to  nullification  or  even  re- 
view, why  should  the  fact  that  the  same  party, 
who  knowingly  alleged  the  falsehood,  induced 
the  false  witness  to  prove  it,  make  a  case  of 
remediable  fraud? 

But  if,  in  all  this,  we  are  mistaken,  we  in- 
sist, as  already  suggested,  that  there  is,  in  this 
case,  neither  proof  nor  allegation  that  Dr. 
Wood's  testimony  was  either  totally  or  partial- 

Sf  false;  although  Southard,  as  proved  by  the 
epositions  of  Jos.  C.  Baird,  and  R.  F.  Baird, 
and  of  E.  Clark,  and  of  Deerin^,  and  of  W.  J. 
Clark,  made  elaborate  and  sinister  efforts  to 
seduce  Wood,  and  fraudulently  extract  from 
him  something  inconsistent  with  the  truth  of 
his  deposition,  his  failure  was  so  signal  as  to 
reflect  corroborative  credit  on  Wood's  testi- 
mony. In  the  original  case.  Southard  made  a 
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desperate  effort  to  impeach  Wood's  testimony. 
In  that  he  failed.  This  court,  in  its  opinion, 
said  that  he  should  be  deemed  credible,  and 
moreover  said  that  his  statements  were  intrin- 
sically probable,  and  were  also  corroborated  by 
other  facts  in  the  record.  The  assault  now 
made  upon  him,  and  on  the  attorney  of  Russell, 
is  but  a  renewed  effort  to  impeach  testimony 
that  was  accredited,  and  considered  by  this 
court  in  its  original  decision. 

•Could  this  forlorn  hope  succeed,  the  [•SCS 
only  effect  of  the  success  would  be  to  deprive 
Russell  of  Wood's  testimony.  The  setting  aside 
of  the  decree  would  not  follow  as  a  necessary 
or  even  a  probable  consequence.  If  there  be 
enough  still  remaining  to  sustain  that  decree, 
it  will  stand.  And  that  there  would  be  enough, 
we  feel  perfectly  satisfied.  The  gross  inade- 
quacy of  consideration — ^the  defeasance  and  its 
accompanying  circumstances — the  peculiar  and 
extraordinary  means  employed  to  disguise  the 
true  character  of  the  contract— the  condition 
and  objects  of  Russell — ^the  character,  business 
and  conduct  of  the  Southards — ^the  allegations, 
evasions,  inconsistencies,  and  falsehoods  of  the 
answer  of  D.  R.  Southard — Johnson's  testi- 
mony, proving,  as  this  court  said,  a  mortgage — 
these  and  other  considerations,  independently 
of  Wood's  testimonv,  are  amply  sufficient  to  sus- 
tain the  former  opinion  of  this  court,  as  shown 
by  that  opinion  itself,  and  by  abundant  cita- 
tions of  recognized  principles  and  adjudged 
cases  in  our  former  brief. 

Then  the  allegations  as  to  Wood  and  Stew- 
art, had  they  even  been  sufficiently  explicit  to 
impute  subornation  and  perjury,  and  had  they 
been  also  proved,  would  not  have  amounted  to 
vitiating  and  available  fraud  in  obtaining  the 
original  decree,  which  could  not  be  annulled  or 
changed  on  that  ground  by  an  original  bill  im- 
peaching it  for  fraud.  This  matter  conse- 
quently is,  in  effect,  only  an  impeachment  of  the 
credibility  of  a  witness ;  and  which,  had  it  been 
possible,  would  have  been  ostensibly  affected  by 
the  swearing,  and  perhaps  perjury,  of  other  wit- 
nesses, and  by  corruption  and  foul  combination. 
But,  though  means  extraordinary  and  discredit- 
able have  been  employed  to  destroy  Wood's 
credibility,  the  only  circumstance  which  could, 
in  any  degree,  tend  to  throw  the  slightest  shade 
on  the  truth  of  his  testimoi^  is  the  fact  that 
about  the  time  he  gave  his  deposition,  Mr. 
Stewart  executed  his  note  to  him  for  $280.  Is 
it  proved,  or  can  this  court  judicially  presume 
that  the  consideration  was  corrupt  ?  Or  can  the 
court  presume  that  Wood  was  bribed  by  that 
note  to  fabricate  false  testimony?  Would  not 
this  be  not  only  uncharitable,  but  unreasonable 
and  unjust,  in  the  absence  even  of  any  explana- 
tory circumstance?  But  Russell,  in  answering 
the  charge  of  bribery,  peremptorily  denies  its 
truth,  and  affirms  that  his  manager  (^yinn) 
had,  among  other  liabilities  incurred  by  him  in 
managing  the  farm,  presented  him  with  an  ac- 
count due  Dr.  Wood  for  medical  services,  and 
also  for  a  small  sum  loaned  to  him  by  Wood; 
that,  never  having  been  able  to  pay  that  debt, 
he  directed  Stewart  to  adjust  it  by  note  before 
he  should  require  Wood  to  testify  to  the  facts 
which  he  had  learned  that  he  could  prove  by 
him;  and  also  to  adjust  a  demand  which  Dr. 
Smith  held  against  him  for  a  larger  amount; 
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564*]  ♦and  that  Stewart  accordingly  executed 
the  note  for  $280  to  Wood,  but  did  not  settle 
Smith's  debt,  because  that  was  in  liti^tion. 
Now,  Southard  having  made  Russell  a  witness, 
and  there  being  no  inconsistency  or  improba- 
bility in  his  response,  it  should  not  be  gratui- 
tously assumed  to  be  false.  It  is  moreover  not 
only  uncontradicted,  but  intrinsically  probable. 
The  medical  account  for  $126,  with  legal  inter- 
est for  about  twenty-one  years,  would,  together 
with  less  than  $10  loaned,  amount,  at  the  date 
of  the  note,  to  $280.  Dr.  Smith  proves  that 
Stewart  did  speak  to  him  about  settling  his 
debt.  This  is  corroborative  of  the  answer.  And 
though  Smith  did  not  know  that  Wood  had 
rendered  |)rofessional  services  to  Russeirs  nu- 
merous slaves  while  under  Winn's  charge,  he 
himself  having  been  generally  their  regular 
physician,  yet  it  is  quite  probable,  nevertheless, 
that  he  did,  as  Winn  informed  Kussell,  and  as 
the  latter  seems  to  have  believed  and  acknowl- 
edged. But,  as  before  suggested,  if  Kussell 
owed  Wood  nothing,  Stewart's  note  to  him,  even 
if  given  to  induce  him  to  testify,  would  not 
prove  that  he  testified  falsely  or  in  what  re- 
spect. It  has  been  not  very  unusual,  as  in  the 
Gardiner  case,  to  pay  witnesses  a  bonus  for 
subjecting  themselves  to  the  inconvenience  and 
responsibility  of  proving  the  truth.  In  its 
worst  aspect,  the  utmost  effect  of  this  matter 
would  be  to  impair  Wood's  credibility,  which 
cannot  be  done  by  a  bill  of  review. 

Our  view  of  this  matter,  therefore,  is:  1. 
That  an  original  bill  could  not  set  aside  the 
decree  for  the  alleged  subornation  of  a  wit- 
ness. 2.  That  the  same  cause  would  be  insuffi- 1 
cient  to  maintain  a  bill  of  review,  unless  the 
witness  had  been  convicted  of  perjury,  and  that 
it  may  be  doubted  whether  even  conviction 
would  make  a  sufficient  cause.  That  the  bill  in 
this  case  does  not  allege  that  Dr.  Wood's  testi- 
mony was  false,  nor  intimate  in  what  respect; 
and  that,  therefore,  on  this  point  it  is  radically 
defective  and  wholly  insufficient.  4.  That  there 
is  no  proof  that  his  testimony  was  untrue  in 
any  particular,  but  that,  on  the  contrary,  its 
its  perfect  purity  and  truth,  in  every  essential 
matter,  are  strongly  fortified  by  the  constancy 
and  emphasis  with  which,  drunk  or  sober,  in  de- 
fiance of  corrupt  combinations  and  strong 
temptations  to  seduce  him  into  renunciation  of 
some  portion  of  it,  or  into  some  purchased  or 
inadvertent  declaration  or  admission  incon- 
sistent with  it,  he  has  adhered  to  and  reiterated 
the  truth  of  it  at  all  times  and  under  all  cir- 
eumstanoes.  5.  That,  without  Wood's  testi- 
mony, the  decree  was  proper,  and  would  have 
been  just  what  it  is.  6.  That  the  object  of  the 
bill  of  review  is  to  impeach  Wood's  credibility, 
which  cannot  now  be  allowed,  and  if  allowable, 
has  been  entirely  frustrated,  and  would  be  un- 
availing to  Southard  had  he  succeeded  in  his 
purpose. 

565*]  •**The  credit  of  witnesses  is  not  to 
be  impeached  after  hearing  and  decree.  Such 
applications  for  an  examination  to  the  credit  of 
a  witness  are  always  regarded  with  great  jeal- 
ousy, and  they  are  to  be  made  before  the  hear- 
ing." White  V.  Fussell,  1  V.  &  B.  151.  "There 
would  be  no  end  of  suits  if  the  indulgence  asked 
for  in  this  case  were  permitted."  Livingston 
V.  Hubbs.  3  Johns.  Ch.  126. 

The   alleged   discovery   of     Hancock's   testi- 
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mony,  and  of  Oldham's  as  to  Talbot's  Alabama 
property,  and  of  a  mistake,  either  by  this  court 
or  by  the  witness  himself,  as  to  Dr.  Johnson's 
testimony,  are  all  plainly  insufficient.      These 
three  distinct  allegations  are  all  in  the  same 
category.    Each  alike  depends  on  the  question 
whether  a  discovery,  after  decree,  of  new  ^jrit- 
nesses  concerning  a  matter  previously  litigated 
and  adjudged  between  the  same  parties,  is  good 
groimd  for  a  bill  of  review;  for  what  was  the 
value  of  the  land  conveyed  by  Russell  to  South* 
ard,  and  whether  this  conveyance  was  a  condi- 
tional  sale   or  mortgage,   were   the   principal 
questions  involved  in  the  original  suit,  and  the 
testimony  of  Hancock  and  Oldham  applies  only 
to  the  first,  and  that  of  Johnson  is  merely  ex- 
planatory of  his  former  deposition  as  to   the 
last  of  these  litigated  matters.    The  foreji^ing 
citations  conclusively  show  that  no  such  cumu- 
lative evidence  by  witnesses  is  sufficient  for  up- 
holding a  bill  of  review.    "No  witnesses  which 
were  or  might  have  been  examined  to  anythini? 
in  issue  in  the  original  cause,  shall  be  examined 
to  any  matter  on  the  bill  of  review,  unless  it  be 
to  some  matter  happening  subsequent,   which 
was  not  before  in  issue,  or  upon  matter  of  record 
or  writing,  not  known  before.    Where  matter  of 
fact  was  particularly  in  issue  before  the  former 
hearing,  though  you  may  have  new  proof  of  that 
matter,  upon  that  you  shall  never  have  a  bill 
of  review."    Hinde's  Prac,  50;  2  Freem.  31 ;   1 
Harr.  Gh.   141.     "This  court,  after  the  most 
careful  research,  cannot  find  one  case  reported 
in  which  a  bill  of  review  has  been  allowed  on 
the  discovery  of  new  witnesses  to  prove  a  fact 
which  had  before  been  in  issue;  although  there 
are  many  where  bills  of  review  have  been  sus- 
tained on  the  discovery  of  records  and  other 
writings  relating  to  the  title  which  was  iren- 
erally  put  in  issue.    The  distinction  is  very  ma- 
terial.   Written  evidence  cannot  be  easily  cor- 
rupted; and  if  it  had  been  discovered  before 
the  former  hearing,  the  presumption  is  stroni^ 
that  it  would  have  been  produced  to  prevent 
further  litigation  and  expense.    New  witnesses, 
it  is  granted,  may  also  be  discovered  without 
subornation,  but  they  may  eanily  be  procured 
by  it,  and  the  danger  of  admitting  them  ren- 
ders it  highly  impolitic."    "If,  then,  whenever  a 
new  witness  or  witnesses  can,  honestly  or  hy 
subornation,   be   found   whose  testimony 


probably  change  a  decree  in  chancery  or 
*an  award,  a  bill  of  review  is  received,  [*599 
when  will  there  be  an  end  of  litigation?  And 
particularly,  will  it  not  render  our  contests 
for  land  almost  literally  endless?  What  sta- 
bility or  certainty  can  there  be  in  the  tenure 
of  property?  The  dangers  and  michief  to  soci- 
ety are  too  great  to  be  endured."  Respass  v. 
McGIanahan  etc.,  Hardin,  supra.  "The  role  is 
well  settled,  that  to  sustain  a  bill  for  a  reriew 
or  new  trial  at  law,  the  evidence,  if  it  applies 
to  points  formerly  in  issue,  must  be  of  such  m 
permanent  nature  and  unerring  character  as  to 
preponderate  greatly  or  have  a  decisive  influ- 
ence UT)on  the  evidence  which  is  to  be  over- 
turned by  it."  Findley  v.  Nancy,  snpnu  **The 
nature  of  newly  discovered  evidence  must  be 
different  from  that  of  the  mere  accumulation  of 
witnesses  to  a  litigated  fact."  Livingston  ▼. 
Hubbs,  supra.  Such  is  the  familiar  doctrine  to 
be  found  in  the  books  sparsim,  and  without  au- 
thoritative deviation  or  question  since  the  days 
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of  Chancellor  Bacon.  It  concludes  the  case  as 
to  the  discoveries  we  are  now  considering.  Be- 
sides they,  when  scrutinized,  amount  to  noth- 
ing which,  if  admitted,  could  affect  the  decree. 
Hancock's  memory  is  indistinct  and  uncer- 
tain— see  his  affidavit  and  his  two  depositions-^ 
aO  vague  and  materially  varying  as  to  facts 
and  dates.  Moreover,  he  was  not  in  Kentucky 
between  the  Ist  of  July,  1827,  and  the  date  of  the 
conveyance  from  Russell  to  Southard.  The 
same  depositions  prove  that  Russell  was  not  in 
Kentncl^  during  that  year,  until  after  the  8th 
of  July.  Consequently,  if  Russell  made  an  of- 
fer to  sell  to  Hancock,  it  was  since,  and  prob- 
ably more  than  a  year  since  he  conveyed  to 
Southard;  and  therefore.  If  he  ever  proposed 
such  sale  it  was  of  the  equity  of  redemption, 
which  was  in  fact  worth  more  than  $5,000. 


Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  of  the  Cir- 
cuit Court  of  the  United  States  for  the  District 
of  Kentucky. 

The  present  defendant,  Russell,  filed  a  bill  In 
the  court  below  in  1847,  against  the  present 
complainant,  Southard,  and  others,  for  the  pur- 
pose of  having  the  deed  of  a  large  and  valua- 
ble farm  or  pUntation,  and  a  defeasance  on  re- 
funding the  purchase  money  executed  at  the 
same  time,  declared  to  be  a  mortgage ;  and  that 
the  complainant  be  permitted  to  redeem  on  such 
terms  and  conditions  as  the  court  might  direct. 
The  cause  went  to  a  hearing  on  the  pleadings 
and  proofs,  and  a  decree  was  entered  May  term, 
1849,  dismissing  the  bill.  Whereupon  the  com- 
plainant appealed  to  this  court,  and  after  argu- 
ment, the  decree  of  the  court  below  was  re- 
versed, the  court  holding  the  deed  and  defeas- 
567*1  <^nce  to  be  a  mortgage;  and  that  *the 
complainant  had  a  right  to  redeem,  remanding 
the  cause  to  the  court  below,  with  directions  to 
enter  a  decree  for  the  complainant,  and  for  fur- 
ther proceedings  in  conformity  to  the  opinion 
of  the  court.  The  case  and  opinion  of  this 
court  will  be  found  in  12  How.  139. 

The  main  question  litigated  in  the  cause, 
both  in  the  court  below  and  in  this,  was  wheth- 
er or  not  the  transaction,  the  decree  and  de- 
feasance, was  a  conditional  sale  to  become  ab- 
solute on  the  failure  to  refund  the  purchase 
money  within  the  time,  or  a  security  for  the 
loan  of  money.  The  case  was  severely  contested 
in  the  court  below,  some  seventy  witnesses  hav- 
ing been  examined,  as  appears  from  the  orig- 
inal record ;  and  was  very  fully  argued  by  coun- 
sel and  considered  by  this  court,  as  may  be  seen 
by  a  reference  to  the  report  of  the  case. 

On  'the  coming  down  of  the  mandate  from 
this  court  to  the  court  below,  and  the  entry  of 
a  decree  in  conformity  thereto,  the  defendants 
filed  a  bill  of  review,  which  having  been  enter- 
tained by  the  court,  the  cause  went  to  a  hear- 
ing on  the  pleadings  and  proofs;  and  after  ar- 
gument the  court  dismissed  the  bill.  The  case 
M  now  before  us  on  an  appeal  from  that  de- 
cree. Between  forty  and  fifty  witnesses  have 
been  examined  upon  the  issues  in  this  bill  of  re- 
view ;  but  we  do  not  deem  it  material  to  go  into 
the  evidence,  except  as  it  respects  one  or  two 
particulars,  which  are  mainly  relied  on  as 
ground  for  interfering  with  the  former  decree. 
14  Ii.  ed. 


The  learned  counsel  for  the  appellant,  in  a  verj 
able  argument  laid  before  us,  frankly  and  prop- 
erly admits,  that  so  far  as  it  regards  the  newl^ 
discovered  evidence  produced,  the  case  rests 
mainly  upon  the  alleged  bribery  of  one  of  the 
material  witnesses  for  the  complainant  in  the 
original  suit.  Dr.  Wood ;  and  upon  the  evidence 
of  ^ancock,  who  had  not  before  been  a  witness. 
It  is  claimed  that  this  evidence  is  of  such  a 
nature  and  character,  when  taken  in  connection 
with  the  original  case,  as  to  be  controlling  and 
decisive  of  the  original  suit  in  favor  of  the  de- 
fendants; and  that  it  is  competent  and  admis- 
sible as  newly  discovered  facts  bearing  upon  the 
main  issue  in  that  case,  within  the  established 
doctrine  concerning  proceedings  in  hills  of  re- 
view. 

It  is  important,  therefore,  to  ascertain  with 
some  exactness  the  character  and  effect  of  this 
evidence  when  taken  alone;  and  also,  when 
viewed  in  connection  with  the  evidence  in  the 
former  case. 

The  bill  of  review  charges,*  upon  information 
and  belief,  that  Stewart  (who  was  one  of  the 
solicitors  for  the  complainant  in  the  original 
bill)  obtained  by  means  of  bribery  the  testi- 
mony of  Dr.  Wood,  a  material  witness  in  the 
cause,  and  upon  the  faith  of  whose  evidence  this 
court  was  induced  to  render  its  decision 
•on  the  appeal;  that  said  Stewart  gave  ['SOS 
to  the  witness  his  note  for  the  sum  of  $280; 
and  that  this  fact  first  came  to  the  knowledge 
of  the  complainants  since  the  decree. 

The  answer  sets  forth,  that  this  note  was 
given  by  Stewart  under  the  following  circum- 
stances: the  defendant,  on  his  return  to  the 
State  of  Kentucky,  in  the  fall  of  1827,  ascer- 
tained that  his  overseer,  Winn,  who  was  his 
agent  in  charge  of  the  farm  or  plantation  in 
question,  had  greatly  involved  him  in  debt,  and 
among  the  list  of  creditors  furnished  by  said 
overseer  were  Doctors  Smith  and  Wood.  That 
afterwards,  when  he  brought  his  suit  for  the 
redemption  of  the  mortgage,  he  left  with  the 
said  Stewart  a  list  of  the  names  by  whom  he 
believed  he  could  prove  the  facts  necessary  to 
sustain  his  bill;  and  among  others  were  the 
names  of  Doctors  Wood  and  Smith.  That  he 
was  subsequently  informed  by  Stewart  that 
each  of  these  two  witnesses  claimed  a  debt 
against  him;  and  that  Wood  had  exhibited  an 
account  certified  by  said  Winn,  his  overseer,  for 
medical  services  and  borrowed  money;  and 
knowing  that  any  account  signed  by  Wmn  was 
correct,  the  defendant  authorized  his  solicitor 
to  execute  a  note  for  the  same  as  his  agent; 
and  to  do  the  same  thing  in  respect  to  Dr. 
Smith,  after  ascertaining  what  was  really  and 
truly  due  to  him. 

That  he  was  afterwards  informed  by  said 
Stewart,  he  had  executed  a  note  to  Doctor 
Wood  to  the  amount  of  $280,  which  included 
his  account,  together  with  the  interest.  That 
said  Stewart  also  informed  him  he  would  have 
given  a  similar  obligation  to  Doctor  Smith,  but 
on  reference  to  a  record  of  a  suit  of  said  Smith 
against  the  defendant  in  Louisville  Chancery 
Court,  it  appeared  doubtful  if  any  further  sum 
was  due  to  him.  Thus  the  facts  stand  upon 
the  pleadings. 

The  proofs  in  the  case,  as  far  as  they  go, 
sustain  the  answer.  They  consist  altogether  of 
admissions  drawn  from  Wood  by  persons  in 
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the  service  of  Southard,  the  complainant,  em- 
ployed with  the  express  view  of  extorting  them 
by  the  temptation  of  reward,  and  by  the  use  of 
the  most  unscrupulous  and  unjustifiable  means. 
A  deliberate  and  corrupt  conspiracy  was  formed, 
at  the  instance  of  Southard,  for  the  purpose  of 
obtaining  from  Wood  an  admission  that  this 
note  was  given  as  an  inducement  to  a  consid- 
eration for  his  testimony  in  the  original  suit; 
but  in  the  several  conversations  detiEtiled,  and 
admissions  thus  insiduously  procured.  Wood 
persisted  in  the  assertion  that  the  note  was 
given  as  a  consideration  principally  for  medical 
services  rendered  to  the  slaves  of  Russell  on 
the  plantation  in  question.  If  any  doubt  could 
exist  as  to  the  truth  of  the  circumstances  un- 
der which  this  note  was  given,  as  declared  by 
569*]  Wood,  his  'consistency  in  the  numerous 
conversations  into  which  he  was  decoyed,  un- 
consciously, by  the  conspirators,  should  remove 
it.  If  not  founded  in  fact,  the  consistency  is 
strange  and  unaccountable,  considering  the 
character  of  the  .persons  employed  to  entrap 
him,  and  the  unscrupulous  and  unprincipled 
appliances  used  to  accomplish  a  different  result, 
namely:  the  obtaining  an  admission  that  the 
note  was  given  as  the  wages  of  his  former  tes- 
timony. He  was  surrounded  by  professed 
friends  for  this  purpose,  and  intoxicating  liq- 
uors freely  used,  the  more  readily  to  entrap 
him.  An  attempt  has  been  made  to  invalidate 
this  explanation  by  the  testimony  of  Doctor 
Smith,  who  states  that  he  was  the  general  phy- 
pician  of  the  plantation,  and  that,  in  his  opin- 
ion, services  to  the  amount  claimed  by  Wood 
could  not  have  been  rendered  at  the  time  with- 
out his  knowledgtg;  but  this  negative  testimony, 
whatever  weight  may  properly  be  given  to  it,  is 
not  sufficient  to  overcome  the  answer  and  cor- 
roborating circumstances  to  which  we  have  re- 
ferred. It  is  matter  of  opinion  and  conjecture ; 
and  that,  too,  after  the  lapse  of  some  twenty- 
five  years.  Winn,  the  overseer,  who  might  have 
cleared  up  any  doubt  upon  the  question,  is 
dead. 

One  line  of  proof  and  of  argument  on  the 
part  of  the  complainant  in  the  original  suit,  to 
show  that  the  transaction  was  a  mortgage  and 
not  a  conditional  sale,  was  the  great  inade- 

?[uacy  of  price.  A  good  deal  of  evidence  was 
umished  on  both  sides  upon  this  point.  The 
item  of  newly  discovered  evidence,  besides  that 
already  noticed,  is  the  testimony  of  Hancock, 
who  states  that  Russell,  in  a  conversation  with 
him  in  the  fore  part  of  the  year  1827,  as  near 
as  he  could  recollect,  offered  to  sell  to  him  the 
plantation  for  the  sum  of  $5,000.  This  is 
claimed  to  be  material,  from  its  bearing  upon 
the  question  of  adequacy  of  price,  Southard 
having  paid  nearly  this  amount. 

WiUiout  expressing  any  opinion  as  to  the 
influence  this  fact,  if  produced  on  the  original 
hearing,  might  have  had,  it  is  sufficient  to  say, 
that  it  does  not  come  within  any  rule  of  chan- 
cery proceedings  as  laving  a  foundation  for, 
much  less  as  evidence  in  support  of,  a  bill  of 
review. 

The  rule  as  laid  down  by  Chancellor  Kent 
(3  J.  Ch.  124),  is,  that  newly  discovered  evi- 
dence, which  goes  to  impeach  the  character  of 
witnesses  examined  in  the  original  suit,  or  the 
discovery  of  cumulative  witnesses  to  a  litigated 
fact,  is  not  sufficient.  It  must  be  different,  and 
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of  a  very  decided  and  controlling  character. 
3  J.  J.  Marsh.  492 ;  6  Madd.  127 ;  Story's  Eq. 
PI.  sec.  413. 

The  soundness  of  this  rule  is  too  apparent  to 
require  argument,  for,  if  otherwise,  there  woinld 
scarcely  be  an  end  to  litigation  in  chancery 
cases,  and  a  temptation  would  be  held  out  to 
•tamper  with  witnesses  for  the  purpose  [•STO 
of  supplying  defects  of  proof  in  tne  original 
cause. 

A  distinction  has  been  taken  where  the  newlr 
discovered  evidence  is  in  writing,  or  matter  of 
record.  In  such  case,  it  is  said,  a  review  may 
be  granted,  notwithstanding  the  fact  to  which 
the  evidence  relates  may  have  been  in  issiie  be- 
fore; but  otherwise,  if  the  evidence  retta  ia 
parol  proof.    1  Dev.  &  Batt.  108,  110. 

Applying  these  rules  to  the  case  before  ns.  It 
is  quite  apparent  that  the  decree  below  dismiss- 
ing the  bill  was  right,  and  should  be  upheld. 
The  utmost  effect  that  can  be  claimed  for  the 
newly  discovered  evidence  is:  1.  The  impeach- 
ment of  the  testimony  of  Doctor  Wood  in  the 
original  suit;  and  2.  A  cumulative  witness 
upon  a  collateral  question  in  that  suit,  which 
was  the  inadequacy  of  the  price  paid;  a  fact, 
it  is  true,  bearing  upon  the  main  issue  In  the 
former  controversy,  but  somewhat  remotely. 

As  it  respects  the  first — the  impeachment  of 
Wood — ^the  means  disclosed  in  the  record  re- 
sorted to  by  the  complainant.  Southard,  strong- 
ly exemplify  the  soundness  of  the  rule  that  ex- 
cludes this  sort  of  evidence  as  a  foundation  for 
a  bill  of  Review,  and  the  danger  of  relaxing  it 
by  any  nice  or  refined  exceptions.  And  as  to 
the  second — ^the  evidence  of  Hancock — it  is  ex- 
cluded, on  the  ground,  not  only  that  it  is  mere- 
ly cumulative  evidence,  but  relates  to  a  collat- 
eral fact  in  the  issue,  not  of  itself,  if  admitted, 
by  any  means  decisive  or  controlling.  If  newly 
discovered  evidence  of  this  character  could  la^ 
a  foundation  for  a  bill  of  review,  it  la  mani- 
fest that  one  might  be  obtained  in  most  of  the 
important  and  severely  litigated  cases  in  courts 
of  chancery. 

There  is  another  question  involved  in  this 
case,  not  noticed  on  the  argument,  but  which 
we  deem  it  proper  not  to  overlook. 

Aa  already  stated,  the  decree  sought  to  bs 
set  aside  by  this  bill  of  review  in  the  court  be- 
low was  entered  in  pursuance  of  the  mandate 
of  this  court,  on  an  appeal  in  the  original  suit. 
It  is  therefore  the  decree  of  this  court,  and  not 
that  primarily  entered  by  the  court  below,  that 
is  sought  to  be  interfered  with. 

The  better  opinion  is,  that  a  bill  of  review 
will  not  lie  at  all  for  errors  of  law  alleged  oa 
the  face  of  the  decree  after  the  judgment  of  the 
appellate  court.  These  may  be  corrected  by  a 
direct  application  to  that  court,  which  would 
amend,  as  matter  of  course,  any  error  of  the 
kind  that  might  have  occurred  m  entering  the 
decree 

Nor  will  a  bill  of  review  lie  in  the  case  of 
newly  discovered  evidence  after  the  publica- 
tion, or  decree  below,  where  a  decision  has 
taken  place  on  an  appeal,  unless  the  right  is 
reserved  in  the  •decree  of  the  appellate  [•571 
court,  or  permission  be  ffiven  on  an  application 
to  that  court  directly  for  the  purpose.  This 
appears  to  be  the  practice  of  the  Court  of 
Chancery  and  House  of  Lords,  in  England ;  and 
I  we  think  it  founded  in  principles  essentia]  to 

^  Howard  16- 
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the  proper  administration  of  the  law,  and  to  a 
reasonable  termination  of  litigation  between 
parties  in  chancery  suits.  1  Vern.  416;  2 
Paige,  46;  1  McCord's  Ch.  22,  29,  30;  3  J.  J. 
Marsh.  492;  1  Hen.  &  Mun.  13;  Mitford's  PI. 
88;  Cooper's  PI.  92;  Story**  Eq.  PL  sec.  408. 
Neither  of  these  prerequisites  to  the  filing  of 
the  bill  before  us  have  been  observed. 

We  think  the  decree  of  the  court  below,  dis- 
missing the  bill  of  review^  was  right,  and  ought 
to  be  afi^med. 


Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
icript  of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Kentucky, 
and  was  ar|^ed  by  counsel;  on  consideration 
whereof,  it  is  now  here  ordered,  adjudged  and 
decreed  by  this  court,  that  the  decree  of  the 
said  Circuit  Court  in  this  cause  be,  and  the 
same  ia  hereby  affirmed,  with  costs. 


WILLIAM  J.  SUCER,  Lawrence  Slicer,  Wil- 
liam Cromwell  Slicer,  and  Marcella  Slicer, 
minors,  bv  their  Father  and  next  Friend, 
William  jf.  Slicer,  and  Martha  Virginia  Berk- 
ley, Jermemiah  Berry,  and  Thomas  Crom- 
well Berry,  Appellants, 

▼. 

THE  BANK  OP  PITTSBURG. 

Adverse  possession  under  irregular  proceedings 
on  mortgage — ^no  redemption  allowed. 

Where  there  was  mortgage  of  land  in  the  City 
of  Pittsburg,  Pennsylvania*  the  mortgagee  caused 
a  writ  of  scire  facias  to  be  issued  from  the  Court 
of  Common  Pleas,  there  being  no  chancery  court  in 
that  State.  There  was  no  regular  Judgment  en- 
tered upon  the  docket,  but  a  writ  of  levari  facias 
was  issued,  under  which  the  mortgaged  property 
was  levied  upon  and  sold.  The  mortgagee,  toe 
Bank  of  PItUburg,  became  the  purchaser.   . 

This  took  place  in  1820.  ,   ^     ^ 

In  1836,  the  court  ordered  the  record  to  be 
amended  by  entering  up  the  Judgment  regularly, 
and  by  altering  the  date  of  the  scire  facias. 

Although  the  Judgment  in  1820  was  not  regu- 
larly entered  up,  yet  it  was  confessed  before  a 
prothonotary,  who  had  power  to  take  the  confes- 
alon.  The  docket  upon  which  the  Judgment  should 
have  been  regularly  entered,  being  lost,  the  entry 
must  be  presumed  to  have  been  made. 

Moreover,  the  court  had  power  to  amend  Its 
record  in  1886. 

ESven  if  there  had  been  no  Judgment,  the  mort- 
gagor or  his  heirs  could  not  have  availed  them* 
selves  of  the  defect  in  the  proceedings,  after  the 
property  had  been  adversely  and  quietly  held  for 
so  long  a  time. 


4(72*]  *rpHIS  was  an  appeal  from  the  Circuit 
X     Court  of  the  United  States  for  the 
Western  District  of  Pennsylvania. 

The  facts  of  the  case  are  stated  in  the  opin- 
ion of  the  court. 

It  was  argued  by  Mr.  T.  Fox  Alden  and  Mr. 
Johnson  for  the  appellants,  and  by  Messrs. 
Hepburn  and  Loomis  for  the  appellee. 

The  points  made  by  the  counsel  lor  the  ap- 
pellants were  the  following  t 
14  Ij.  ed^ 


1.  That  a  proceeding  of  scire  facias  sur  mort- 
gage, in  Pennsylvania,  is  literally  a  bill  of  eq- 
uity to  foreclose  the  equity  of  redemption,  and 
forfeit  the  estate  of  tue  mortgagor.  Dunlop's 
Dig.  31,  Act  of  1706. 

2.  That  the  proceedings  being  in  the  nature 
of  a  bill  in  equity  to  foreclose  the  mortgage, 
the  principles  of  equity,  in  that  particular 
branch  of  chancenr  proceedings,  are  alone  ap- 
plicable.   Self-evident. 

3.  That  amendments  of  judgments  of  com- 
mon law,  with  all  the  authorities  authorizing 
the  entries  of  judgments  nunc  pro  tunc,  can  in 
no  case  be  applicable  to  amendments  of  de- 
crees in  equity,  for  foreclosure,  because  the 
reason  of  the  law  does  not  apply  in  such  case, 
but  e  converso. 

4.  That  while  the  bill  to  foreclose  the  equity 
of  redemption  is  pending,  the  equitable  bar,  by 
analogy,  does  not  run  any  more  than  the  stat- 
ute would  run,  while  suit  at  law  was  pending. 

I  Powell  on  Mort.  320. 

5.  When  it  has  been  shown  that  suit  was  in- 
stituted, it  is  incumbent  on  the  party  wishing 
to  avoid  the  effect  of  the  principle  of  lis  pen- 
dens, to  show  that  the  cause  was  legally  ter- 
minated.    13  How.  332. 

6.  The  issuing  of  final  process,  void  on  the 
face  of  the  record,  does  not  terminate  suit,  at 
law;  still  less  is  it  to  be  construed  in  equity  in 
such  manner  as  to  forfeit  the  estate  of  the 
mortgagor.    Needs  no  authority. 

7.  No  release  of  the  equity  of  redemption,  by 
express  parol  agreement,  or  by  implication, 
arising  from  the  acts  of  a  distressed  debtor,  or 
mortgagor,  in  waiving  inquisition,  or  notice,  or 
appraisement,  can  ccHnpromit  his  rights  as 
mortgagor,  and  work  a  forfeiture  of  his  estate, 
when  his  solemn  covenant,  contained  in  his 
condition  of  absolute  sale  in  his  mortgage,  will 
not  be  permitted  to  have  such  effect. 

8.  That  estoppels,  either  at  law  or  equity,  are 
only  allowable  to  advance  justice,  never  in 
equity,  to  work  a  forfeiture  of  estate. 

9.  That  presumptions  are  not  allowed  at  law 
or  equity,  asainst  fact,  a  fortiori,  in  equity, 
when  such  allowance  would  defeat  an  estate, 
the  favorite  of  equity.    11  How.  360. 

*10.  The  confession  of  judgment,  by  [*578 
warrant  of  attorney,  in  Pennsylvania,  is  not  a 
Judgment  of  record,  until  the  eonfession  of 
judgment  is  dulv  entered  by  the  proper  officer 
of  record;  still  less  is  the  parol  declaration  of 
any  defendant,  that  he  had  confessed  judgment 
evidence  of  a  judgment  in  Pennsylvania. 

11.  If  such  parol  admission  of  the  confession 
of  a  judgment  is  tantamount  to  the  entry  of  a 
judgment  in  Pennsylvania,  it  must  be  a  judg* 
ment  for  every  purpose. 

12.  That  the  respondents  cannot  avail  them- 
selves of  the  amendment  in  this  case,  on  the 
motion  of  Mr.  Bradford,  as  they  repudiate  his 
acts  as  unauthorized  by  them,  and  further, 
without  notice  to  Mr.  Cromwell.  Coke  Litt. 
303a,  352b;  Bull.  N.  P.  233;  1  Wash.  C.  C.  70; 

II  Wheat.  286;  9  Cow.  274;  4  Mete.  384;  9 
Wend.  147;  6  Ad.  &  Ell.  469;  10  lb.  90;  6  W. 
&  S.  306. 

13.  That  even  if  the  amendment  of  judgment 
was  regular,  it  did  not,  and  could  not,  sanctify 
a  void  execution  and  sale.  4  Wend.  678,  474, 
480;  1  SUrk.  £v.  283;  12  Johns.  213;  1  M.  & 
P.  236. 

tonz 
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14.  That  if  such  judgment  was  regular,  and 
within  the  powers  of  the  court,  it  was  interloc- 
utory in  its  nature,  the  proceedings  being  in  the 
nature  of  a  bill  of  foreclosure,  etc.,  and  the  de- 
fendants having  been  in  possession  of  the  mort- 
gaged premises  for  sixteen  years,  would  either 
have  to  accoimt  in  equity  for  the  reception  of 
the  profits,  or  have  the  same  liquidated  by  ac- 
tion at  law. 

15.  Laches,  either  at  law  or  equity,  when 
both  parties  are  in  pari  delictu,  are  available 
by  neither;  and  in  this  case  it  was  the  fault  of 
respondents,  if  they  did  not  press  their  mort- 
gage to  the  foreclosure  of  the  equity  of  redemp- 
tion. 

From  which  preceding  propositions,  if  estab- 
lished, we  contend  that  it  flows  as  a  legal  con- 
sequence : 

1st.  That  there  was  no  jud^ent  of  the  court, 
which  would  authorize  a  writ  of  levari  facias. 

2d.  The  sale,  therefore,  being  void,  the  equity 
of  redemption  still  exists,  and  the  mortgagee 
is  bound  to  account  for  rents  and  profits,  and 
if  he  paid  his  debt,  is  bound  to  reconvey  the 
mortgaged  premises,  or  pay  the  value  thereof 
on  such  equitable  principles  as  the  court  may 
determine  to  be  just  ana  equitable  to  all  par- 
ties. 

The  points  on  the  part  of  the  appellee  were 
the  following: 

I.  The  levari  facias,  upon  which  the  mort- 
gaged premises  were  sold,  was  issued  upon  and 
fullv  warranted  by  a  legal  and  valid  judgment, 
confessed  by  Thomas  Cromwell  on  the  13th  day 
of  September,  A.  D.  1820,  to  the  plaintiff  in 
574*]  the  action  'sci.  fa.  sur  mortgage,  No. 
136,  August  Term,  1820  (The  Bank  of  Pitts- 
burg V.  Cromwell),  for  the  sum  of  $21,740.40. 
Of  this  the  complainants  have  exhibited  record 
evidence  in  the  certificate  of  Edward  Campbell, 
Jr.,  Prothonotary  of  the  Court  of  Common 
Pleas  of  Alleghany  County,  which  may  be 
found  on  page  17  of  the  record.  That  confes- 
sion of  judgment  is  a  part  of  the  record  of 
which  he  certifies  a  full  exemplification,  and 
is  correctly  and  riffhtfully  certified  as  a  part  of 
the  record.  Reed  ▼.  Hamet,  4  Watts,  441; 
Lewis  V.  Smith,  2  S.  &  IL  142;  Shaw  v.  Boyd, 
12  Pa.  216;  Weatherhead's  Lessee  v.  Basker- 
ville,  11  How.  360;  7  S.  &  R.  206;  Railroad  Co. 
v.  Howard,  13  How.  331;  Cook  v.  Gilbert,  8  S. 
k  R.  568;  Wilkins  v.  Anderson,  1  Jones,  399; 
Sererenge  v.  Dayton,  4  Wash.  C.  C.  698. 

II.  If  the  entry  of  the  judgment  confessed 
by  Cromwell  in  favor  of  the  Bank  (upon  a 
docket  of  the  court)  were  requisite  to  its  valid- 
ity as  a  judgment,  and  material  to  the  power 
and  authority  of  the  sheriff  in  acting  upon  the 
levari  facias,  by  virtue  of  which  the  mortgaged 
premises  were  sold,  it  being  the  duty  of  the 
prothonotary  to  make  an  entry  of  the  judgment 
upon  a  docket  of  the  court,  and  the  rough  dock- 
et of  1820  having  been  lost,  it  will,  after  the 
lapse  of  thirty  years,  be  presumed  in  favor  of 
the  validity  of  the  proceedings,  and  for  the 
protection  of  purchasers  at  a  public  judicial 
sale;  that  such  entry  was  made  by  the  pro- 
thonotary in  pursuance  of  his  duty  upon  the 
docket  now  lost.  Shaw  v.  Boyd,  12  Pa.  216; 
Owen  v.  Simpson,  3  Watts,  88;  DeHaas  ▼. 
Bunn,  2  Barr,  338,  339;  Demarest  ▼.  Wynkoop, 
3  Johns.  Ch.  129,  146;  2  Pet.  162,  168. 

III.  The  amendment  made  by  the  prothono- 
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tary,  in  the  case  of  The  Bank  of  Pittsbuiff  ▼. 
Thomas  Cromwell,  No.  136,  August  Term,  1820i, 
by  order  of  the  court,  on  the  14th  dav  of  De- 
cember, A.  D.  1835,  in  the  words  and  figures 
following,  to  wit: — 

''September  13th,  1820,  judgment  confessed 
per  writing  filed,  signed  by  defendant  for  the 
sum  of  $21,740.40,  besides  costs  of  suit,  a  re- 
lease of  all  errors,  without  any  stay  of  execu- 
tion, and  that  the  plaintiff  shall  have  execution 
by  levari  facias  by  November  Term,  1820. 

H.  H.  Peterson,  Prothonotary."* 
— ^was  the  legitimate  exercise  of  an  undoubted 
discretionary  power,  vested  in  the  court,  and 
is  not  the  subject  of  revision  in  the  Supreme 
Court  of  Pennsylvania,  nor  can  its  validity  be 
properly  questioned  collaterally  in  the  courts 
of  the  United  States.  Mara  v.  Quin,  6  T.  R.  1, 
6,  7;  Murray  v.  Cooper,  6  S.  &  R.  126,  127; 
Ordroneaux  v.  Prady,  6  S.  &  R.  510;  Mar.  Ins. 
♦Co.  V.  Hodgson,  6  Cranch,  217;  Griffeth  [•SIS 
V.  Ogle,  1  Binn.  172,  173;  1  Bur.  148,  226; 
Owen  v.  Simpson,  3  Watts,  87-89;  Maus  t. 
Maus,  5  Watts,  319;  DeHaas  v.  Bunn,  2  Barr^ 
335-339;  Rhoads  v.  Commonwealth,  3  Hair. 
273,  276,  277;  Strickler  v.  Overton,  3  Barr, 
323;  Clymer  v.  Thomas,  7  S.  &  R.  178,  180; 
Chirac  v.  Reinicker,  11  Wheat.  302;  Hamilton 
V.  Hamilton,  4  Barr,  103;  Latshaw  v.  Stein- 
man,  11  S.  &  R.  357,  358. 

IV.  The  exhibit  marked  "B,"  filed  with 
complainants'  bill,  and  prayed  to  be  taken  as  a 
part  of  said  bill,  shows  (page  9  of  the  record) 
a  judgment  in  the  case  of  The  Bank  of  Pitts- 
burg V.  Cromwell,  entered  the  13th  of  Septem- 
ber, 1820,  for  the  sum  of  $21,740.40,  which  fol- 
ly authorized  the  levari  facias  and  subsequent 
proceedings,  estops  the  complainants  from  ooo- 
troverting  its  veritjr  or  validitv,  and  is,  in  this 
proceeding  conclusive  upon  the  rights  of  the 
parties.  Rhoads  v.  Coounonwealth,  3  Har.  27S» 
276,  277;  Strickler  v.  Overton,  3  Barr,  325; 
Mar.  Ins.  Co.  v.  Hodgson,  6  Cranch,  217;  Chi- 
rac v.  Reinicker,  11  Wheat.  302;  U.  8.  v. 
Nourse,  9  Pet.  8-28;  Voorhees  ▼.  Bank  of  the 
U.  S.  10  Pet.  450,  478;  Elliott  ▼.  Piersol,  1 
Pet.  329,  340;  Thompson  v.  Tolmie,  2  Pet.  157; 
Clymer  v.  Thomas,  7  S.  &  R.  178;  Levy  ▼. 
Union  Canal  Co.  5  Watts,  105;  Hauer's  Ap- 
peal, 6  W.  &  S.  275;  Drexel's  Appeal,  6  Barr, 
272;  Davidson  v.  Thornton,  7  Barr,  131. 

The  amendment  cannot  be  collaterally  im- 
peached, though  no  notice  is  given  to  defend- 
ant. Robinson  v.  Zollinger,  9  Watts,  170;  Tar- 
box  V.  Hays,  6  lb.  398. 

V.  The  complainants  are,  in  equity,  estopped 
from. having  the  relief  prayed  in  their  bill,  by 
the  appearance  of  Thomas  Cromwell  before  the 
prothonotary  of  Alleghany  County,  on  the  13th 
of  September,  1820,  and  confessing  judgment 
before  that  officer  in  favor  of  the  Bank  of  Pitts- 
burg for  the  sum  of  $21,740.40,  besides  eoeta, 
with  a  release  of  all  errors,  without  stay  of  ex- 
ecution, and  that  plaintiff  (the  Bank  of  Pitta- 
burff)  have  execution  by  levari  facias  to  No- 
vember Term,  1820 — by  the  entry  signed  by 
him  (pag^  16  of  the  record)  on  the  levari  fa- 
cias which  recites  a  valid  judgment  warrantini^ 
the  sale  of  the  mortgaged  premises  commanded 
by  said  writ — by  his  subsequent  acquiescenee» 
for  the  period  of  thirty  years,  in  the  sale,  with- 
out objection  or  complaint,  especially  after  the 
expenditure  of  immense  sums  in  improveoMst* 
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and  a  great  consequent  enhancement  in  the 
value  of  the  property.  Dezell  v.  Odell,  3  Hill, 
215-219;  6  Adol.  &  £11.  475;  33  Eng.  Com. 
Law,  117;  10  Adol.  &  Ell.  90;  37  Eng.  Com. 
Law,  58;  Hamilton  t.  Hamilton,  4  Barr,  193; 
Robinson  v.  Justice,  2  Penn.  22 ;  Epley  v.  With- 
cro,  7  Watts,  163;  Carr  v.  Wallace,  7  lb.  400; 
10  Barr,  530;  1  Story's  Eq.  Jur.  sec.  387. 
576*]  *VI.  The  Bank,  and  those  claiming  un- 
der it,  having  held  the  possession  of  the  mort- 
gaged premises  for  a  period  exceeding  thirty 
years,  without  account  for  rents,  issues  and 
profits — without  claim  for  such  account  by  the 
mortgagor — without  admission  by  the  Bank 
during  that  entire  period  that  it  possessed  a 
mort^Lge  title  only — ^the  mortgagor  and  those 
claiming  under  him  have  lost  the  right  of  re- 
demption and  claim  to  account;  and  the  title 
of  the  mortgagee  and  *those  claiming  under  the 
mortgagee,  has  become  absolute  in  equity, 
whether  the  Bank  entered  as  mortgagee  or  ven- 
dee. 2  Stor3r's  Eq.  Jur.  sees.  1028a,  1520,  and 
authorities  there  cited;  Moore  v.  Cable,  1 
Johns.  Ch.  320;  Hughes  v.  Edwards,  9  Wheat. 
489,  497,  498;  Dexter  v.  Arnold,  1  Sumn.  C. 
C.  109;  Rafferty  v.  King,  1  Keen,  602,  609, 
610,  616,  617;  Demarest  v.  "^^^koop,  3  Johns. 
Ch.  135;  Story's  Eq.  PI.  757;  Strimpler  v.  Rob- 
erts, 6  Harr.  302;  Elemendorf  v.  Taylor,  10 
Wheat.  168;  Underwood  v.  Lord  Courtown,  2 
Sch.  k  Lef.  71;  Dikeman  v.  Parish,  6  Barr, 
211;  1  Powell  on  Mortg.  362  a.  n.  1. 

Mr.  Justice  McLean  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  from  the  decree  of  the  Cir- 
cuit Court  for  the  Western  District  of  Penn- 
sylvania. 

The  complainants  represented  in  their  bill 
that  their  ancestor,  Thomas  Cromwell,  was 
seised  of  a  tract  of  land,  containing  170  acres, 
situate  in  the  County  of  Alleghany,  at  or  near- 
ly adjoining  the  City  of  Alleghany,  and  also  a 
certain  lot  of  land  situate  in  the  City  of  Pitts- 
burg, which  were  mortgaged  by  the  said  Crom- 
well to  secure  a  debt  of  $21,000  which  he  owed 
to  the  Bank  of  Pittsburg.  That  the  Bank,  on 
the  9th  of  June,  1820,  caused  a  writ  of  scire 
facias  to  issue  on  the  mortgage  in  the  Court  of 
Common  Pleas,  which  had  jurisdiction  of  the 
case,  a  service  of  which  was  accepted  by  the 
said  Cromwell  in  writing,  but  that  said  writ 
was  never  legally  return^.  That  without  any 
judgment  on  the  mortgage  a  writ  of  levari  fa- 
cias was  issued,  and  the  lands  mortgaged  were 
levied  on  and  sold,  and  the  Bank  became  the 
purchaser. 

That  on  the  1st  of  December,  1835,  the 
Bank,  by  its  attorney,  Bradford,  moved  the 
court  for  a  rule  of  Thomas  Cromwell,  the  de- 
fendant, to  show  cause  on  the  second  Monday 
of  December,  why  the  record  of  the  case  should 
not  be  amended  on  the  docket,  so  that  the  judg- 
ment, which  appears  among  the  papers,  should 
be  entered  as  of  September  13th,  1820.  The 
rule  was  granted,  and  on  the  14th  of  December, 
1835,  the  same  was  made  absolute,  and  judg- 
ment, nunc  pro  tunc,  entered  in  favor  of  the 
Bank  by  the  prothonotary  of  the  court. 
577*]  *And  on  the  16th  of  March,  1836,  the 
said  Bradford  moved  that  the  scire  facias,  which 
iMtd  been  issued  should  be  amended,  by  insert- 
ing the  13th  of  September,  1820,  instead  of 
14  li.  ed. 


the  13th  of  May  of  the  same  year,  so  as  to  con- 
form to  the  judgment,  and  the  motion  was 
granted  and  the  amendment  made. 

The  judgment  entered  on  the  papers  was 
as  follows:  The  Bank  of  Pittsburg  scire  facias. 
"In  my  proper  person  I  this  day  appeared  be- 
fore the  prothonotary  in  his  office,  and  con- 
fessed judgment  to  the  plaintiff  for  $21,740.40, 
besides  costs,  with  release  of  all  errors,  with- 
out stay  of  execution,  and  by  that  the  plaintiff 
shall  have  execution  by  levari  facias  to  Novem- 
ber Term,  1820:"  signed,  Thomas  Cromwell — 
which  paper  the  clerk  state?  was  filed  Septem- 
ber 13th,  1820.  This  paper  is  alleged  to  be  in 
the  handwriting  of  the  attorney,  but  the  sig 
nature  is  admitted  to  be  CromwelPs. 

This  authority,  it  is  alleged,  did  not  author- 
ize the  entry  of  a  judgment,  and  that  it  was  no 
part  of  the  record,  and  cannot  show  the  judg- 
ment, it  being  no  more  than  parol  proof ;  which 
cannot  be  received  to  establish  a  judgment,  un- 
less it  be  shown  that  the  book  containing  the 
original  entry  had  been  lost. 

The  Bank  is  alleged  to  have  been  in  posses- 
sion, by  itself  and  tenants,  of  the  property  sold ; 
and  that  there  being  no  judgment,  the  proceed- 
ings on  the  scire  facias  are  void,  and  that  in 
equity  the  Bank  could  only  be  considered  as  a 
mortgagee  and  compelled  to  account  for  the 
rents  and  profits,  and  be  decreed  to  release  the 
mortgage  on  receiving  the  money  and  interest 
on  the  debt  due  to  the  Bank  as  aforesaid. 

The  complainants  are  shown  to  be  the  heirs 
of  Thomas  Cromwell. 

The  Bank,  in  its  answer,  admits  the  facts  as  4 
set  forth  in  the  bill  as  to  the  debt,  the  mort- 
gage, the  issuing  of  the  scire  facias,  the  judg- 
ment and  the  sale  of  the  premises,  etc.,  and  al- 
leges their  validity  under  the  laws  of  Pennsyl- 
vania. That  the  mortgage  having  been  pro- 
duced and  the  property  sold,  which,  before  the 
year  1829,  was  sold,  and  conveyed  by  the  Bank 
to  different  individuals,  and  that  it  has  ever 
since  been  in  the  hands  of  innocent  purchasers ; 
and  it  alleges  there  is  no  right  of  redemption 
under  the  circumstances,  and  it  prays  that  the 
bill  may  be  dismissed  at  the  cost  of  the  com- 
plainants. 

From  the  proceedings  in  this  case  it  appears, 
that  the  records  of  the  court,  where  the  pro- 
ceedings on  the  mortgage  were  had,  are  kept 
loosely,  and  differently  from  the  judicial  rec- 
ords of  the  courts  of  common  law  in  England 
or  in  this  country.  But  the  usage  must  consti- 
tute the  law,  under  such  circumstances,  as  a  re- 
quirement of  the  forms  observed  elsewhere 
would  affect  titles  under  judicial  sales  to  a 
ruinous  extent. 

•By  the  Judiciary  Act  of  Pennsylva-  ['STS 
nia,  of  the  13th  of  April,  1791,  it  is  provided 
that  prothonotaries  shall  have  the  power  to 
sign  all  judgments,  writs  or  process,  etc.,  as 
they  had  for  those  purposes  when  they  were 
justices  of  the  court.  Before  this  statute  it  ap- 
pears that  one  of  the  justices  of  the  court,  hav- 
ing possession  of  the  seal,  signed  all  writs  and 
judgments,  took  bail,  etc.,  and  performed  the 
duties  of  prothonotary.  And  under  the  above 
statute,  the  prothonotary  still  exercises  many 
judicial  functions. 

The  confession  of  judgment  with  release  of 
errors,  and  the  agreement  that  execution  should 
issue   returnable   to   November  term   ensuing, 
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evinced  a  desire  on  the  part  of  the  mortgagor, 
to  remove  every  obstruction  to  a  speedy  recov- 
ery of  the  demand  by  the  Bank.  The  scire 
lacias  was  returned  to  August  Term,  1820. 
This  mode  of  proceduVe  on  a  mortgage  was  au- 
thorized by  a  statute,  and  was  intended  as  a 
substitute  for  a  bill  in  chancery,  there  being 
no  such  court  in  Pennsylvania. 

The  objection  to  this  judgment  is,  that  it  was 
not  entered  upon  the  minutes  kept  by  the  pro- 
thonotary.  It  is  in  proof  that  these  minutes  or 
dockets  were  not  carefully  preserved  by  the 
prothonotary,  and  that  the  one  in  which  this  en- 
try should  have  been  made  is  lost,  but  there  is 
no  positive  proof  that  any  such  entry  was  made. 

The  prothonotary  took  the  confession  of  the 
judgment  in  writing,  and  there  can  be  no  doubt 
he  had  power  to  do  so.  By  the  practice  of  the 
common  pleas',  it  seems  the  judgment  is  entered 
flometimes  on  the  declaration,  at  others  on  a 
paper  filed  in  the  cause.  From  the  entry  of 
judgment  the  prothonotary  is  enabled  to  make 
out  the  record  in  form  when  called  for,  but  un- 
less required,  the  proceedings  are  never  made 
out  at  length.  For  this  purpose  it  would  seem 
that  the  paper  filed,  containing  the  confession 
of  a  judgment  by  the  defendant,  would  afford 
more  certainty  than  the  abbreviated  manner  in 
which  it  was  usually  entered. 

In  Reed  v.  Hamet,  4  Watts,  441,  the  court 
say  that  judgments  by  confession,  on  the  ap- 
pearance of  the  party  in  the  office,  taken  by 
the  prothonotary,  though  not  universal,  have, 
from  time  inunemorial,  been  frequent,  and  their 
validity  has  never  been  questioned. 

Confession  of  judgment  is  a  part  of  the  rec- 
ord when  made  out,  and  it  may  be  copied  from 
the  papers  in  the  case.  Cooper  v.  Gillett,  8  S. 
&  R.  668;  McCalmont  v.  Peters,  13  S.  &  R.  196; 
Lewis  V.  Smith,  2  S.  A  R.  142;  Shaw  v.  Boyd, 
12  Pa.  216;  7  S.  &  R.  206. 

The  docket  being  lost,  under  the  circum- 
stances the  court  would,  if  necessary,  presume 
679*]  the  entry  of  the  judgment  was  *made 
on  it.  This  presumption  would  rest  upon  the 
fact  that  judgment  was  confessed  with  the  re- 
lease of  all  errors,  and  an  agreement  that  ex- 
ecution should  issue  bv  the  mortgagor,  which 
execution  did  issue  and  on  which  the  land  was 
sold,  shortly  after  which  the  mortgagor  sur- 
rendered the  possession  and  an  acquiescence  bv 
him  and  his  heirs  for  thirty  years,  would  af- 
ford ample  ground  to  presume  that  the  pro- 
thonotary hiwl  performed  the  clerical  duty  of 
entering  the  judgment  on  the  docket. 

But  the  court  had  the  power  to  make  the 
amendment,  which  they  did  make,  and  which 
removed  the  objection,  by  causing  the  judg- 
ment to  be  entered  nunc  pro  tunc.  This  was  a 
duty  discharged  by  the  court,  in  the  exercise  of 
a  discretion,  which  no  court  can  revise.  Cly- 
mer  v.  Thomas.  7  S.  A  R.  178,  180;  Chirac  v. 
Reinicker,  11  Wheat.  402;  Latshaw  v.  Stain- 
man,  11  S.  &  R.  357,  358;  Walden  v.  Craig,  9 
Wheat.  576. 

If  there  had  been  no  judgment,  under  the 
circumstances,  the  complainants  could  have  no 
right  to  redeem  the  premises. 

The  complainants  file  their  bill  to  redeem  the 
land,  as  mortgagors,  which,  by  the  improve- 
ments and  the  general  increase  of  the  value  of 
real  estate  where  the  property  is  situated,  has 
become  of  great  value.  Thirty  years  have 
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elapsed  since  it  was  sold,  under  the  appemr- 
ance,  at  least,  of  judicial  authority.  The  prop- 
erty was  purchased  by  the  Bank  for  less  thsin 
the  amount  of  the  debt.  By  the  confession  of 
judgment,  with  a  release  of  all  errors,  and  aa 
agreement  that  execution  should  be  issued,  the 
mortgagor  did  all  he  could  to  facilitate  the  pro- 
ceedings and  to  secure  a  speedy  sale  of  the 
premises.  The  Bank,  it  seems,  in  the  course  of 
some  six  or  nine  years,  sold  the  property  in  lots 
to  different  purchasers,  for  something  more, 
perhaps,  than  its  original  debt  and  interest. 
For  nearly  twenty- five  years  the  purchasers 
have  been  in  possession  of  the  property,  im- 
proving it  and  enjoying  it  as  their  own. 

No  dissatisfaction  was  expressed  by  the  mort- 
gagor, who  voluntarily  relinquished  the  posses- 
sion, and  none  appears  to  have  been  expressed 
by  his  heirs,  untu  the  'commencement  of  this 
suit.  For  thirty  years  the  mortgagee  and  its 
grantees  have  been  in  possession  of  the  prop- 
erty, no  claim  of  right  being  set  up  for  the 
equity  of  redemption,  or  on  any  other  account. 
Under  such  circumstances  a  court  of  equity 
could  give  no  relief  had  there  been  no  legal 
judgment. 

"Twenty  years  undisturbed  possession,  with- 
out any  admission  of  holding  under  the  mort- 
gage, or  treating  it  as  a  mortgage  during  that 
period,  is  a  bar  to  a  bill  to  r^eem.  But  if 
within  that  period  there  be  any  account,  or  sol- 
emn acknowledgment  of  the  mortgage  as  sub- 
sisting, it  is  otherwise.  Dexter  ▼.  Arnold,  1 
Sumn.  C.  C.  109. 

*A  mortgagor  cannot  redeem  after  a  [*580 
lapse  of  twenty  years,  after  forfeiture  and  pos- 
session, no  interest  having  been  paid  in  the 
meantime,  and  no  circumstances  appearing  to 
account  for  the  neglect.  Hughes  v.  Edwards,  9 
Wheat.  489.  Where  the  mortgagee  brings  bis 
bill  of  foreclosure,  the  mortgage  will,  after  the 
same  length  of  time,  be  presumed  to  have  been 
discharged  unless  there  be  circumstances  to  re- 
pel the  presumption,  as  payment  of  interest,  a 
promise  to  pay,  an  acknowledgment  by  the 
mortgagor  that  the  mortgage  is  stiU  exuting, 
and  uke  like.    lb. 

In  every  point  of  view  in  which  the  ease  nay 
be  considered,  it  is  clear  that  there  Is  no  ground 
of  equity,  on  which  the  complainants  can  have 
relief. 

The  decree  of  the  Circuit  Court  is  affirmed, 
with  costs. 

Order. 

This  cause  came  to  be  heard  on  the  traa- 
seript  of  the  record  from  the  Circuit  Court  of 
the  united  States  for  the  Western  District  of 
Pennsylvania,  and  was  argued  by  counsel;  on 
consideration  whereof,  it  u  now  here  ordered. 
adjudged  and  decreed  by  this  court,  that  the 
decree  of  the  said  Circuit  Court  in  this  cause 
be,  and  the  same  is  hereby  affirmed,  with  costs. 


CHARLES  B.  CALVERT  and  George  H.  Cal- 
vert, Plaintiffs  in  Error, 

V. 

JOSEPH  H.  BRADLEY  and  Benjamin  F.  Mid- 

dleton. 

One  of  joint  tenants,  lessors,  cannot  maintain 
action  on  covenants  of  lease — Liability  of 
mortgagor  of  leasehold,  kiot  in  possession,  ex- 
amined. 

Howari  It* 
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Where  a  lease  was  made  by  seTeral  owners  of  a 
house,  reservin;?  rent  to  each  one  In  proportion  to 
his  interest,  and  there  was  a  covenant  on  the  part 
of  the  lessee  that  he  would  keep  the  premises  in 
good  repair  and  surrender  them  in  like  repair,  this 
covenant  was  Joint  as  respects  the  lessors,  and  one 
of  them  (or  two  representing  one  interest)  can- 
not maintain  an  action  for  the  breach  of  it  by  the 


The  question  examined,  whether  a  mortgagee  of 
a  leasehold  interest,  remaining  out  of  possession, 
is  liable  upon  the  covenants  of  the  lease.  The 
English    and   American   cases   reviewed    and    com- 

Sared  with  the  decisions  of  this  court  upon  kin- 
red  points.  But  the  court  abstains  from  an  ex- 
press decision,  which  is  rendered  unnecessary  by 
the  appUcation  of  the  principle  first  above  men- 
tioned to  the  case  In  hand. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Ck>urt  of  the  United 
States  for  the  District  of  Columbia,  holden  in 
4uid  for  the  County  of  Washington. 

It  was  an  action  of  covenant  brought  by  the 
Calverts  against  Bradley  and  Middleton,  who 
were  the  assignees  of  the  unexpired  term  and 
property  in  the  house  for  the  purpose  of  paying 
581*]  the  •creditors  of  the  lessee.  The  lease 
was  of  the  property  called  the  National  Hotel, 
in  Washington,  owned  as  follows : 

Shares. 
Oeorge  H.  Calvert  and  Charles  B.  Calvert, 

jointly 205 

Koger  C.  Weightman 66 

Philip  Otterback 22 

William  A.  Bradley 20 

JRobert  Wallach,  represented  by  his  guard- 
ian, Alexander  Hunter 2 

Total  shares 315 

All  of  the  above-named  persons  signed  the 

186. 

The  history  of  the  case  and  the  manner  in 
which  it  came  up  are  set  forth  in  the  opinion  of 
ihe  court. 

It  was  argued  by  Mr.  Wylie  for  the  plain- 
tiffs in  error,  and  by  Messrs.  Bradley  and 
Lawrence  for  the  defendants. 

The  points  made  by  the  counsel  for  the  plaiii- 
tiffs  in  error  were  the  following: 

Two  questions  arise  out  of  the  record  for  the 
decision  of  this  court: 

First.  Whether  the  plaintiffs  have  brought 
their  action  in  proper  form,  without  joining 
with  the  other  covenantees. 

Second.  Whether  the  defendants,  being  as- 
aigneea  of  the  term,  and  having  accepted  the 
same  for  the  purpos«>  of  fulfilling  a  trust,  are 
liable  on  the  covenants  of  the  lease,  as  other  as* 
«ignees  would  be. 

.First  point.  In  this  case  the  covenant  was 
with  the  covenantees  jointly  and  severally;  but 
MB  the  two  Calverts  were  the  only  parties  whose 
interest  in  the  property,  and  whose  demise  was 
joint,  it  was  probably  the  intention  of  the  par- 
ties that  the  term  "jointly,"  in  the  covenants, 
was  intended  to  apply  to  their  case,  and  that  as 
to  all  the  rest  the  covenants  were  to  be  several. 
That  construction,  at  least,  will  render  all  parts 
of  the  instrument  consistent. 

There  is  a  distinction  as  to  these  terms 
■^jointly  and  severally,"  when  applied  to  cove- 
nantees, and  when  applied  to  covenantors. 
Covenantors  may  bind,  themselves  jointly  and 
severally,  and  they  will  be  so  bound,  because 
that  is  their  contract.  But  covenantees  must 
bring  their  actions  iointly  or  severally,  accord- 
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as  their  interests  are  joint  or  several.  Tlie 
rule  is  laid  down  by  Lord  Denman  in  Folev  v. 
Addenbrooke,  4  A.  &  E.  205,  206,  in  the  follow- 
ing terms:  "But  the  result  of  the  cases  ap- 
pears to  be  this:  that  where  the  legal  interest 
and  cause  of  action  of  the  covenantees  are  sev- 
eral, they  should  sue  separately,  though  the 
covenant  be  loint  in  terms;  but  the  several  in- 
terest and  the  several  ground  of  action  must 
distinctly  appear,  as  in  the  case  of  covenants 
*to  pay  separate  rents  to  tenants  in  [*582 
common  upon  demises  by  them." 

So  in  James  t.  Emery,  8  Taunt.  244,  it  was 
said  by  Ch.  J.  Gibbs:  "The  principle  is  well 
known,  and  fully  established,  that  if  the  in- 
terest be  joint,  the  action  must  be  joint,  al- 
though the  words  of  the  covenant  be  several; 
and  if  the  interest  be  several,  the  covenant  will 
be  several,  although  the  terms  of  it  be  joint." 

The  more  recent  decisions  all  refer  to  Slings- 
by's  case,  5  Rep.  18,  19,  as  the  leading  author- 
ity on  this  question;  then  to  Anderson  v.  Mar- 
tindale,  1  East,  497;  Eccleston  v.  Clipsham,  1 
Saund.  153;  Wilkinson  v.  Lloyd,  2  Mod.  82, 
besides  the  cases  already  referred  to;  S.  P.  in 
Slater  t.  Magraw,  12  G.  &  3.  265. 

The  rule,  as  above  established,  is  subject  to 
modification  where  one  of  the  covenantees  pos- 
sesses no  beneficial  interest,  in  which  case  the 
action  must  be  joint;  for  though  the  covenant 
be  separate,  the  legal  interest  is  joint.  Ander- 
son V.  Martindale,  1  East,  497;  Southcote  v. 
Hoare,  3  Taunt.  87 ;  Scott  v.  Godwin,  1  Bos.  & 
P.  67;  which  explains  the  decision  in  the  case 
of  Bradbum  v.  Botfield,  14  Mees.  &  W.  559. 

Second  point.  The  question  is  whether  a 
party  who  accepts  an  assignment  of  lease  in  a 
deed  of  trust,  as  a  security  for  money  lent,  or 
debt  incurred,  is  liable  upon  the  covenants  in 
the  lease,  as  he  would  be  if  the  assignment  were 
absolute,  though  he  has  never  occupied  the 
premises  in  fact. 

On  this  question  the  decision  in  Eaton  t. 
Jacques,  Douglas,  460,  is  directly  adverse  to 
theplaintiffs  m  this  cause. 

That  decision,  however,  was  at  the  time  not 
acquiesced  in  by  other  judges,  or  by  the  pro- 
fession, and  has  since  been  repeatedly  over- 
ruled, and  stands  alone  and  unsustained  by  any 
other  authority.  See  the  case  of  Williams  v. 
Bosanquet,  1  Brod.  &  B.  238;  Piatt  on  Cov.  3 
Law.  Lib.  488;  Taylor's  Land  &  Tenant,  223; 
Turner  v.  Richardson,  7  East,  344;  Walter  ▼• 
Cronly,  14  Wend.  63. 

The  doctrine  of  Eaton  v.  Jacques  has  been 
followed  in  New  York  (see  4  Kent's  Com.  153, 
154),  but  the  doctrine  of  that  case  was  repudi- 
ated as  to  the  District  of  Columbia  in  the  cases 
of  Stelle  V.  Carroll,  12  Pet.  201 ;  and  Van  Ness 
V.  Hyatt,  13  lb.  294. 

Again,  these  trustees  might  themselves  have 
sold  and  conveyed  the  leasehold  interest  in  ques- 
tion. Suppose  that  had  been  done,  would  not 
the  purchaser  have  taken  the  interest,  subject 
to  all  the  covenants  in  the  lease?  That  cannot 
be  questioned.  If  so,  then  the  trustees  must 
have  held  the  lease  in  the  same  manner  them- 
selves; for  they  could  not  have  assijjned  the 
lease  *8ubject  to  a  burden  from  which  it  [•SSS 
was  exempt  whilst  in  their  own  hands. 

Finally;  how  does  the  question  stand  in  ref- 
erence to  considerations  of  justice  and  equity? 

Suppose  the   lease  had  been   one  of   great 
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value.  Blackwell  chose  to  incur  debts,  and  to 
make  an  assignment  of  all  his  property  in  the 
world,  not  only  to  secure  particular  favored 
creditors  for  debts  already  incurred,  but  for  all 
liabilities  which  he  might  afterwards  incur  to 
them.  The  deed  of  trust  is  recorded,  and  pro- 
tects this  property  from  the  just  obligations  im- 
posed by  the  covenants  in  the  lease.  He  holds 
the  property  by  permission  of  the  trustees  from 
year  to  year,  until  the  lease  is  about  to  expire, 
when  he  absconds,  and  abandons  the  premises 
in  a  dilapidated  condition.  The  trustees  then 
come  forward,  and  under  their  deed  of  trust 
take  possession  of  all  the  property  on  the  prem- 
ises, sell  it,  and  pay  the  favored  creditors  in 
full  from  the  proceeds;  but  because  the  lease  is 
about  to  expire,  they  repudiate  that,  together 
with  its  covenants,  because  it  was  unprofitable 
to  perform  them.  The^  had  received  and  ac- 
cepted the  lease  when  it  was  made,  and  when 
it  was  valuable;  but  when  it  was  about  to  ex- 
pire they  reject  it,  because  to  hold  it,  and  per- 
form its  covenants,  or  to  sell  it,  would  be  no 
longer  to  their  advantage. 

The  points  made  by  the  counsel  f6r  the  de- 
fendants in  error  were  the  following: 

First.  That  the  action  is  improperlv  brought, 
and  the  first  vice  in  the  pleading  being  in  the 
plaintifTs'  declaration,  on  general  demurrer,  the 
judgment  of  the  court  must  be  affirmed. 

Second.  Failing  in  this,  they  maintain  that 
the  matters  set  up  in  the  second  and  third 
pleas,  are  properly  pleadable  to  this  action,  and 
furnish  a  complete  bar  to  plaintiffs'  recovery. 

First.  As  to  the  first  general  point,  they  say: 

1.  The  action  on  the  covenant  to  repair,  in 
this  demise,  should  have  been  a  joint  action  by 
all  the  landlords. 

If  the  covenant  is  expressly  joint,  the  action 
must  be  joint;  and  if  it  be  joint  and  several,  or 
several  only  in  the  terms  of  it,  yet,  if  the  in- 
terest be  joint,  and  the  cause  of  action  be  joint, 
the  action  must  be  joint.  Slingsby's  case,  5  Co. 
18  [6];  Eccleston  v.  Clipsham,  1  Saund.  153;  2 
Keb.  338,  339,  347,  385;  Spencer  v.  Durant, 
Comb.  115;  1  Show.  8;  Johnson  v.  Wilson, 
Willes,  248;  7  Mod.  345;  Saunders  v.  Johnson, 
Skin,  401 ;  Hopkinson  v.  Lee,  14  Law  J.  N.  S. 
101;  Anderson  v.  Martindale,  1  East,  497; 
Kingdom  v.  Jones,  T.  Jones,  150. 

And  the  reason  is  clearly  given  in  Anderson 
V.  Martindale,  1  East,  500,  where  the  court 
say:  If  both  parties  were  allowed  to  bring 
separate  actions  for  the  same  interest,  where 
584*]  only  one  'duty  was  to  be  performed, 
which  of  them  ought  to  recover  for  the  non- 
performance of  the  covenant? 

If  the  covenant  is  equivocal,  the  interest  of 
the  parties  will  determine  the  right  of  action, 
and  make  it  joint  or  several,  as  the  interest  and 
cause  of  action  is  joint  or  several.  Sheppard's 
Touchstone,  by  Preston,  166. 

If  tenants  in  common  make  a  lease  to  anoth- 
er, rendering  to  them  a  certain  rent  during  the 
term,  "the  tenants  in  common  shall  have  an 
action  of  debt  against  the  lessee,  and  not  divers 
actions,  for  that  the  action  is  in  the  personal- 
ty. Littleton,  sec.  316.  And  this  because  the 
demise  is  joint;  but  if  the  demise  were  sev- 
eral, whether  in  the  same  instrument  or  not,  the 
action  must  be  several  for  the  rent,  because  the 
interest  and  cause  of  action  is  several.  Wil- 
kinson V.  Hall,  1  Bing.  N.  0.  713;  1  Scott,  676. 
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The  action  must  be  joint  in  all  matters  that 
concern  the  tenements  in  common  (and  wherv 
the  injury  complained  of  is  entire  and  indivisi- 
ble) action  on  the  case  for  nuisance,  etc.,  det- 
inue of  charters — warrantia  chartse;   case   for 
ploughing  lands  whereby  cattle  were  hurt ;  tres- 
pass for  breaking  into  their  house;  br«Uciii|^ 
their  inclosure  or  fences;   feeding,  wasting  or 
defouling  their  grass;  cutting  down  their  tim- 
ber;  fishing  in  their  piscary,  &c.;  because   in 
these  cases,  though  their  estates  are  several, 
yet  the  damages  survive  to  all;  and  it  would 
be  unreasonable  to  bring  several  actions  for 
one  single  trespass;  so  if  there  be  two  tenants 
in  common,  and  the^  make  a  bailiff,  and  <me  of 
them  dies,  the  survivor  shall  have  an  action  of 
account,  for  the  action  given  to  them  for  the 
arrearages  of  rent  was  joint.     See  Archbold's 
Civil  Plead,  tit.  Joinder  of  Plaintiffs,  54,  and 
the  cases  cited;  Bac.  Abr.  Dub.  ed.  1786,  tit. 
Joint  Tenants  and  Tenants  in  Common,  let.  K. 
and  cases  cited. 

Bacon  says:  "A  makes  a  lease  in  which  the 
lessee  covenants  to  repair;  lessor  grants  his 
reversion  by  several  moieties  to  several  persons* 
and  lessee  assigns  to  J.  S.  In  an  action  of  cov- 
enant by  the  grantees  of  the  reversion  for  not 
repairing,  the  question  was,  if  two  tenants  in 
common  of  reversion,  could  join  in  bringing  an 
action  of  covenant  against  the  assignee.  And 
it  was  held,  that  they  could  and  ought  to  join 
in  this  case,  being  a  mere  personal  action  ac- 
cording to  Littleton's  rule,  which  was  held  gen- 
eral, without  relation  to  any  privity  of  eoo- 
tract;  and  that  the  covenant  being  indivisible 
the  wrong  and  damages  could  not  be  distrih- 
uted,  because  uncertain;"  and  he  cites  the  same 
cases  that  Archbold  does.  Archbold  says,  after 
speaking  of  the  several  cases  of  personal  ac- 
tions in  which  they  must  join,  and  enumerating 
the  cases  in  which  they  need  not  join,  ''Biit  in 
all  other  actions  where  that  which  is  sued  for 
is  not  distributable,  as  in  'covenant  for  ['585 
not  repairing  where  the  damages  are  not  dis- 
tributable because  uncertain,  tenants  in  eon- 
mon  must  join  in  the  action." 

In  Foley  v.  Addenbrooke,  4  Q.  B.  207,  3  O. 
A  D.  64,  Lord  Denman  says,  ''The  result  of  the 
cases  appears  to  be  this,  that  when  the  legal 
interest  and  cause  of  action  of  the  covenantees 
are  several,  they  should  sue  separately,  though 
the  covenant  be  joint  in  its  terms ;  but  the  sev- 
eral interest  and  several  ground  of  action  most 
distinctly  appear." 

And  in  Bradbume  v.  Botfleld,  14  M.  &  W. 
574,  Parke,  B.,  delivering  the  opinion  of  the 
court,  says:  **It  becomes  unnecessary  to  decide 
whether  one  of  several  tenants  in  eonunon, 
lessors,  could  sue  on  a  covenant  with  all  to  re- 
pair, as  to  which  there  is  no  decisive  authority 
either  way.  That  all  could  sue  is  perfectly 
dear;"  and  he  cites  the  cases  referred  to  by 
Bacon  and  Archbold.  See,  also,  Simpson  v. 
Clayton,  per  Tindal,  Ch.  J.  4  Bing.  N.  C.  781, 
and  Wakefield  v.  Brown,  Q.  B.  Trin.  T.  1846. 
7  Law  Times,  450. 

These  two  cases  of  Foley  v.  Addenbrooke,  and 
Bradbume  v.  Botfield,  are  cases  in  point,  and 
show  that  if  there  are  covenants  whieh  are 
joint  and  several  in  the  same  instrument,  and 
there  is  any  one  act  or  thing  to  be  done  for  the 
redress  of  which  they  may  all  join,  and  tber^ 
are  covenants  where  they  may  sos  sertrally, 
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then  the  action  for  a  breach  of  that  covenant 
in  which  all  may  join,  must  be  a  joint  action, 
and  the  action  for  the  breach  of  any  covenant 
when  all  cannot  join,  must  be  a  separate  action. 
See,  also,  Sorsbie  v.  Park,  12  M.  &  W.  146, 
aad  see  the  query  put  by  Parke,  B.  at  p.  656, 
14  M.  &  W.  "If  there  is  a  demise  by  one  ten- 
ant in  common  as  to  liis  moiety,  and  a  demise 
by  the  other  tenant  in  common  as  to  the  other 
moiety,  by  the  same  instrument,  and  tnere  is  a 
covenant  to  repair,  I  want  you  to  show  that 
each  may  sue  separately/' 

In  this  case  the  covenants  are  joint  and  sev- 
eral; they  all  may  join  in  an  action  for  repairs; 
they  all  may  join  for  a  failure  to  pay  taxes; 
they  are  all  jointly  interested  in  the  possession 
and  mode  of  enjoyment;  the  covenant  for  re- 
pairs affects  only  the  reversioners'  possession 
and  enjoyment,  not  the  title;  it  is  a  joint  and 
several  demise,  and  the  covenant  is  to  them 
jointly  and  severally  for  a  thing  which  is  not 
distributable.     They  must  join. 

The  non -joinder  of  plaintiffs  on  oyer  may  be 
taken  advantage  of  on  the  plea  of  non  est  fac- 
tum, and  is  for  the  court.  Eccleston  v.  Clip- 
aham,  1  Saund.  154,  n.  1. 

Second.  The  matters  set  up  in  the  second  and 
third  pieas  are  properly  pleadable  in  bar. 

First  plea.  It  is  a  conveyance  of  a  leasehold 
interest  to  third  parties  upon  trust  to  secure  a 
debt. 

586*]  *The  possession  is  to  remain  in  the 
assignor  until  default,  and  he  is  to  pay  the  rent. 

The  assignment  is  not  signed  or  sealed  by  the 
assignees,   and   they   never   took   possession. 

Second  plea.  The  plaintiffs  themselves  took 
possession  before  the  expiration  of  the  term, 
and  on  the  default  of  the  assignor,  and  offered 
the  premises  for  rent,  and  made  alterations  and 
repairs  before  the  expiration  of  the  term. 

It  is  a  trust,  and  not  simply  a  mortgage.  It 
is  a  confidencci  not  issuing  out  of  the  land, 
but  as  a  thing  collateral,  annexed  in  privity  to 
the  estate  of  the  land,  and  to  the  person  touch- 
ing the  land.  Co.  Litt.  272  b.  While  a  mort- 
gage is  a  debt  by  specialty,  2  Atk.  435,  se- 
cured by  a  pledge  of  lands  of  which  the  legal 
ownership  is  vested  in  the  creditor,  but  of  which 
in  equity  the  debtor  and  those  claiming  under 
Idm  remain  the  actual  owner  imtil  foreclos- 
ure.   Coote  on  Mort.  1. 

Here  is  a  special  trust,  ministerial  in  its  char- 
acter, Lewin  on  Trusts,  21,  22,  in  which  the 
trustee  holds  the  legal  estate  with  a  power  to 
sell  and  convey  for  the  benefit  of  the  debtor 
«nd  creditor.  He  takes  no  interest  personally 
in  the  land.  He  has  no  right  to  the  possession, 
except  for  the  mere  purposes  of  sale;  he  has 
no  right  to  the  rents,  issues,  profits  or  other  in- 
come from  the  land.  In  all  this  he  differs  from 
a  mortgagee.' 

He  is  a  mere  agent  of  both  parties,  as  a 
means  of  holding  and  transmitting  the  title  to 
others. 

Can  he  be  bound  personally  by  the  covenant 
of  those  from  whom  his  authority  emanates  7 

But  it  is  said  he  is  a  mortgagee  of  a  lease- 
hold interest,  and  as  such,  is  boimd  by  a  cove- 
nant to  repair  the  mortgaged  premises.  And 
for  this  Williams  v.  Bosanquet,  1  Bro.  &  Bing. 
23S,  is  relied  upon.  It  is  undoubtedly  true  that 
that  case  has  overruled  Eaton  v.  Jacques,  2 
Doug.  456,  and  is  to  be  taken  as  the  law  of 
England  at  this  day. 
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Eaton  v.  Jacques  was  decided  10th  Novem- 
ber, 1783.  It  proceeded  on  the  ground  that  it 
was  not  an  assignment  of  all  the  mortgagor's 
estate,  title,  right,  etc. 

Williams  v.  Bosanquet  goes  upon  the  ground 
that  privity  of  estate  existed  by  acceptance  of 
the  assignment,  which  it  affirms  to  be  equal  to 
possession,  and  privity  of  contract  by  the  as- 
signment of  a  contract  made  with  the  lessee  and 
his  assigns,  and  thus  all  the  esUte,  right,  title, 
etc.,  of  the  mortgagee  passed  by  the  assign- 
ment. 

"The  American  doctrine,"  says  Mr.  Green- 
leaf,  note  1,  p.  101,  to  the  2d  vol.  of  his  edi- 
tion of  Cruise,  "as  now  generally  settled,  both 
at  law  and  in  equity,  is,  that  as  to  all  the 
world  except  the  mortgagee  tne  freehold  remains 
in  the  mortgagor  as  it  existed  *prior  ['58 7 
to  the  mortgage."  Of  course  he  retains  all  his 
civil  rights  and  relations  as  a  freeholder,  and 
may  maintain  any  action  for  an  injury  to  his 
possession  or  inheritance  as  before.  And  he 
cites  numerous  cases  in  Idaine,  Massachusetts, 
Connecticut,  New  York,  Pennsylvania,  and 
Maryland. 

At  page  110,  note  to  Tit.  15,  Mortgage,  ch. 
11,  sec  14,  referring  to  the  cases  of  Eaton  v. 
Jacques,  and  Bosanquet  v.  Williams:  "It  is  well 
settled,  as  a  general  doctrine,  that  a  mere  legal 
ownersiiip  does  not  make  the  party  liable,  in 
cases  like  those  supposed  in  the  text,  without 
some  evidence  of  his  possession,  also,  or  of  his 
actual  entry."  It  is  clearly  settled  in  the  law 
of  shipping,  and  he  cites  numerous  cases,  to 
which  reference  is  here  made,  that  fully  sustain 
his  proposition.  And  he  proceeds  to  show  that 
Williams  v.  Bosanquet  rests  on  purely  technical 
grounds.    Reference  is  made  to  the  whole  note. 

The  case  cited  in  that  note  from  4  Leigh,  69, 
went  upon  the  ground  that  the  parties  came 
into  equity,  seeking  to  avail  themselves  of  the 
trust,  and  the  court  decided  they  must  take  it 
charged  with  the  burdens  upon  it. 

In  addition  to  the  cases  referred  to  in  these 
notes,  see  the  Maryland  cases,  viz.: 

Payment  of  the  mortgage  debt  re -invests  the 
mortgagor  with  his  title  without  release.  Pax- 
son's  Lessee  v.  Paul,  3  H.  &  McH.  400. 

The  mortgagor's  interest  is  subject  to  the  at- 
tachment law  of  1795.  Campbell  v.  Morris,  3 
H.  A  McH.  535,  561,  562,  576. 

Being  condemned  and  sold  under  execution, 
the  purchaser  has  a  right  to  redeem.  Ford  et 
al.  V.  Philpot,  5  H.  &  J.  312,  and  see  the  rea- 
soning of  the  Chancellor  in  this  case.  The 
mortgagor  is  the  substantial  owner,  and  so 
long  as  the  equity  of  redemption  lasts,  may  dis- 
pose of  the  property  as  he  pleases. 

Unless  there  is  an  agreement  to  the  contrary, 
the  mortgagee  has  a  right  to  the  possession  of 
the  mortgaged  property,  and  trespass  will  not 
lie  against  him  for  taking  it.  Jamieson  v. 
Bruce,  6  G.  &  J.  72. 

But  the  mortgagee  has  an  interest  in  the  sub- 
ject matter  not  absolute,  but  only  commensu- 
rate with  the  object  contemplated  by  the  mort- 
gage, the  security  of  the  debt.  Evans  v.  Mer- 
riken,  8  G.  &  J.  39. 

The  devisees  of  the  mortgagor  have  a  right 
to  call  on  the  executor  to  redeem  out  of  the 
surplus  over  specific  legacies.  Gibson  v.  Mc- 
Cormick,  10  G.  &  J.  66. 

The  interest  of  the  mortgagee  passes  to  his 
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executor;  that  of  the  mortgagor  to  the  heir. 
Chase  v.  Lockerman,  11  G.  &  J.  185. 

These  cases  clearly  establish  the  proposition 
5 8 8* J  of  Lord  Mansfield,  *in  Eaton  v.  Jacques^ 
tnat  the  whole  estate,  right  and  interest,  do 
not  pass  by  the  assignment  of  the  lease,  by  way 
of  mortgage. 

They  are  supposed  to  be  in  conflict  with 
Stelle  V.  Carroll,  12  Pet.  205,  and  Van  Nesi  v. 
Hyatt,  18  Pet.  294-300. 

Ab  to  the  first;  it  only  aflirms  the  common- 
law  doctrine  that  there  can  be  no  dower  in  an 
equitable  estate. 

As  to  the  second;  it  aflirms  the  common-law 
doctrine  that  legal  estates  only  are  subject  to 
execution  at  law.  But  the  case  referred  to  at 
p.  300,  as  a  manuscript  case,  and  which  is  sup- 

rsed  to  be  the  case  of  Harris  v.  Alcock,  10  G. 
J.  226,  shows  that  where  there  is  judgment 
against  a  party  having  an  equitable  interest, 
and  an  execution  issued  and  returned  nulla 
bona,  the  judgment  creditor  may,  through  a 
court  of  equity,  reach  the  equitable  interests. 

Again.  The  assignee  of  a  lease  by  way  of 
mortgage,  where  there  is  a  covenant  such  as 
exists  in  this  case,  cannot  be  in,  by  privity  of 
estate.  Astor  v.  Hoyt,  5  Wend.  603.  His  li- 
ability arises  solely  from  privity  of  estate — not 
of  contract.  Walton  v.  Cronly,  14  Wend.  63; 
and  see  Piatt  on  Cov.  493,  494,  and  cases  in 
notes  V  and  t.  He  is  liable,  therefore,  only  for 
acts  during  his  possession.  Piatt,  494  and  503, 
and  cases  cited. 

Here  the  claim  is  for  the  whole  period  of  the 
lease  to  the  bringing  of  the  suit.  It  is  a  cov- 
enant to  keep  in  repair.  It  must  be  to  keep  it 
so  while  in  his  possession. 

The  third  plea  sets  up,  that  the  acts  of  plain- 
tiff prevented  or  dispensed  with  any  obligation 
of  the  defendants  to  repair. 

As  between  the  original  parties,  the  duty  can 
only  be  discharged  by  a  release  under  seal. 
The  assignee  is  m  a  different  position.  Piatt, 
493,  494.    He  may  avoid  it  by  assignment. 

Ilere  the  assignment  is  by  deed  poll.  The 
obligation  of  the  assignee  may  be  released  by 
parol.  A  surrender  ot  the  premises  without  a 
rolense  would  be  sufficient.  The  interference 
of  the  landlord,  or  any  acts  of  ownership,  by 
whicii  the  possession  and  enjoyment  were  pre- 
vented or  impaired — especially  the  taking  pos- 
session, offering  to  rent,  and  proceeding  to  make 
the  repairs  and  such  alterations  as  the  land- 
lord saw  fit — amount  to  a  waiver. 

Third  Point.  This  is  an  action  of  covenant. 
The  foundation  of  such  an  action  is  the  seal  of 
the  covenants. 

The  action  will  not  lie  on  a  deed  poll  against 
the  grantee.    Piatt  on  Cov.  10-18,  inclusive. 

Comyn  on  Land,  and  Ten.  273,  citing  Mills 
▼.  Harris,  from  Bayley,  J.,  London,  October 
sittings,  1820. 

An  action  on  the  case  by  the  lessee  will  lie 
against  the  assignee,  but  covenant  will  not  lie. 
589*]  *Here  there  was  neither  a  sealing  by 
the  assignees,  nor  any  possession  under  the 
lease;  covenant  will  not  lie. 

The  judgment  of  the  Circuit  Court  was  there- 
fore right. 

Mr.  Wylic,  in  reply: 

1st  Point.  The  cause  of  action  was  several, 
because  the  interests  were  several.  The  inter- 
ests being  several,  the  covenants  in  the  lease,  it 
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must  follow,  were  several  also.  If  the  cov- 
enants were  several,  and  they  were  broken,  the 
breach  and  the  cause  of  action  must  therefore 
be  several.  It  woidd  be  a  solecism  to  say  thmt 
the  cause  of  action  was  joint,  upon  a  covenant, 
when  the  interests  were  several  and  the  cov- 
enants several.  The  breach  of  the  covenant  and 
the  cause  of  action  must  follow  the  quality  of 
the  covenant.  If  that  be  joint,  the  breach  of 
it  is  joint;  if  it  be  several  the  breach  of  it  im 
seventh 

The  lessors  were  tenants  in  common  ol  tbe 
premises  in  question.  Tenants  in  common  are 
joint  but  in  one  respect.  They  have  neither  the 
unity  of  time,  nor  of  title,  nor  of  interest;  but 
only  the  unity  of  possession.  They  can  join, 
therefore,  in  an  action  only  when  there  baa 
been  an  injury  to  their  united  possession;  as  in 
the  case  of  trespass,  waste,  etc 

The  breach  of  the  covenant  complained  of  in 
the  present  action,  was  an  injury  only  to  the 
interests  of  the  several  lessors,  and  not  to  their 
possession;  and  their  interests  being  aereral 
the  covenants  and  the  breach  of  them  must  be 
several.  The  case  of  Bradbume  v.  Botfield, 
14  M.  &  W.  674,  which  is  so  confidently  relied 
upon  by  the  defense,  was  decided  upon  an  en- 
tirely different  point.  In  that  case  the  cove- 
nant was  construed  to  be  joint,  because,  as  to 
one  of  the  interests,  there  were  trustees,  and 
these  trustees  as  well  as  their  cestuis  que  trust, 
were  parties  to  the  demise  and  the  covenant. 
Now,  if  the  covenant  had  been  construed  to  be 
several  in  that  case,  then  these  trustees  and 
their  cestuis  que  trust  might  have  sued  for  the 
same  breach,  and  it  would  have  been  impossible 
to  tell  for  which  of  them  judgment  could  be 
rendered.  The  question  was,  *'What  was  to  be 
done  with  the  Foleys,"  and  if  both  the  trustee* 
and  their  beneficiaries  could  sue  separately  for 
the  same  injury,  then  would  follow  the  absurd- 
ity that  "the  whole  was  not  equal  to  all  it* 
parts."  And  in  the  conclusion  of  the  opinion 
delivered,  the  court  expressly  disclaim  to  de- 
cide the  question  now  under  examination.  The 
very  point  was  decided  in  Wilkinson  v.  Luyd, 
2  Mod.  82.  See,  also,  notes  A  and  B  to  Ec- 
cleston  V.  Clipsham,  1  Saund.  153;  James  v. 
£mory,  8  Taunt.  244;  Scott  v.  Godwin,  1  Bos. 
&  P.  67;  0  A.  &  £.  222. 

2d  Point.  The  authorities  already  referred  to 
leave  no  around  to  doubt  as  to  what  is  the  doc- 
trine of  the  common  law  on  this  *point.  [*5t9 
There  can  no  longer  be  any  question  about  that. 
The  only,  question  (if  it  can  be  a  question  at 
all)  is,  whether  the  common  law,  or  some  other 
law  that  we  know  nothing  of,  is  the  law  of  the 
District  of  Columbia.  In  some  of  the  State* 
this  doctrine  of  the  common  law  has  been 
changed  by  express  enactment,  and  in  others 
the  common  law  has  been  abrogated  by  a  grad- 
ual course  of  judicial  construction.  But  in 
this  district  there  has  been  no  enactment  on  the 
subject;  nor  has  there  been  any  gradual  course 
of  judicial  construction  to  undermine  and  wear 
away  the  settled  doctrines  of  the  comn?on  law. 
And  this  court,  in  Steele  ▼.  OarroU,  and  Van 
Ness  V.  Hyatt,  already  cited,  has  shown  its  de- 
termination to  uphold  the  common  law,  agaiosc 
the  invasion  of  new  principles  and  doctrines^ 
which  had  succeeded  in  driving  out  the  com- 
mon law  from  some  of  the  States  of  the  Unkm. 
Maryland  is  one  of  the  States  in  which  the  com- 
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mon  Uiw  has  in  this  respect  been  changed  by 
statute,  since  its  cession  to  the  United  States  of 
this  portion  of  the  District  of  Columbia;  and 
the  authorities  of  that  State  are  therefore  not 
to  be  considered  in  this  case. 

As  to  the  position  that  an  assignee  of  a  lease 
is  not  liable  on  the  covenants  to  repair,  con- 
tained in  it,  that  is  a  new  doctrine,  against 
which  it  is  hardly  necessary  to  refer  to  author- 
ities. 


Mr.  Justice  Daniel  deliTered  the  opinion  of 
the  court: 

The  plaintiffs  brought  their  action  of  cove- 
nant, in  the  court  above  mentioned,  against  tae 
defendants,  to  recover  of  them  in  damages  the 
value  of  repairs  made  by  the  plaintiffs  upon 
certain  property  in  the  Citv  of  Washington, 
known  as  the  National  Hotel,  which  had  been, 
on  the  17th  of  April,  1844,  leased  by  the  plain- 
tiffs, together  with  Roger  C.  Weightman,  Pnilip 
Otterback,  William  A.  Bradley,  and  Robert 
Wallach,  to  Samuel  S.  Coleman,  for  the  term 
of  fiye  years.  This  property  was  owned  by  the 
U%si'ors  in  shares  varying  in  number  as  to  the 
several  owners;  and  by  the  covenant  in  the 
deed  of  demise,  the  rent  was  reserved  and  made 
payable  to  the  owners  severally  in  proportion 
to  their  respective  interests,  the  interests  of  the 
plaintiffs  only  in  the  shares  owned  by  them  be- 
ing joint.  In  addition  to  the.  covenant  on  the 
part  of  the  lessee  for  payment  to  each  of  the 
lessors  of  his  separate  proportion  of  the  rent, 
there  is  a  covenant  by  the  lessee  for  the  pay- 
ment of  the  taxes  and  assessments  which  might 
become  due  upon  the  premises  during  the  term, 
and  a  further  covenant  that  he  would,  during 
the  same  time,  'Hceep  the  said  hotel  with  the 
messuages  and  appurtenances  in  like  good  oraer 
and  condition  as  when  he  received  the  same, 
and  would,  at  the  expiration  of  the  said  term, 
surrender  them  in  like  good  repair."  On  the  1st 
of  January,  1847,  the  lessee,  Coleman,  assigned 
591*]  all  *his  interest  in  the  lease  to  Cornelius 
W.  Black  well,  who  entered  and  took  possession 
of  the  premises.  On  the  17th  of  February,  1848, 
Blackwell,  by  deed  poll,  conveying  to  the  de- 
fendants, Bradley  and  Middleton,  all  the  goods, 
chattels,  household  stuffs,  and  furniture  then 
upon  the  premises,  together  with  the  good 
will  of  the  said  hotel  and  business,  and  the 
rest  and  residue  of  the  imexpired  term  and 
lease  of  said  Blackwell  in  the  premises — upon 
trust  to  permit  the  said  Blackwell  to  remain  in 
possession  and  enjoyment  of  the  property  until 
he  should  fail  to  pay  and  satisfy  certain  notes 
and  responsibilities  specified  in  the  instrument ; 
but  upon  the  failure  of  Blackwell  to  pay  and 
satisfy  those  notes  and  responsibilities,  the 
trustees  were  to  take  possession  of  the  property 
conveyed  to  them,  and  to  make  sale  thereof  at 
public  auction  for  the  purposes  in  the  deed 
specified.  Blackwell  remained  in  possession 
after  the  execution  of  the  deed  to  the  defend- 
ants, until  the  6th  of  March,  1849,  when  he  ab- 
sconded, leaving  a  portion  of  the  rent  of  the 
premises  in  arrear.  The  property  having  been 
thus  abandoned  by  the  tenant,  an  agreement 
was  entered  into  between  the  owners  of  the 
property  and  the  defendants,  that  a  distress 
shall  not  be  levied  for  the  rent  in  arrear,  but 
that  the  defendant  should  sell  the  effects  of 
14  I«.  ed. 


Blackwell  left  upon  the  premises,  and  from 
the  proceeds  thereof  should  pay  the  rent  up  to 
the  1st  of  May,  1849 — the  defendants  refusing 
to  claim  or  except  any  title  to,  or  interest  in, 
the  unexpired  portion  of  the  lease,  or  to  take 
possession  of  the  demised  premises.  In  this 
state  of  things  the  plaintiffs,  being  the  largest 
shareholders  in  those  premises,  proceeded  to 
take  possession  of  and  to  occupy  them,  and  to 
put  upon  them  such  repairs  as  by  them  were 
deemed  necessary,  and  have  continued  to  hold 
and  occupy  them  up  to  the  institution  of  this 
suit.  The  action  was  brought  by  the  plaintiffs 
alone,  and  in  their  own  names,  to  recover  their 
proportion  of  the  damages  alleged  by  them  to 
have  been  incurred  by  the  breach  of  the  cov- 
enant for  repairs  contained  in  the  lease  to  Cole- 
man, which  was  assigned  to  Blackwell,  and  by^ 
the  latter  to  the  defendants  by  the  deed  poll  of 
February  17th,  1848. 

To  the  declaration  of  the  plaintiffs  the  de- 
fendants pleaded  four  separate  pleas.  To  the- 
3d  and  4th  of  these  pleas  the  defendants  de- 
murred, and  as  it  was  upon  the  questions  of  law 
raised  by  the  demurrer  to  these  pleas,  that  the 
judgment  of  the  court  was  given,  we  deem  it 
unnecessarv  to  take  notice  of  those  on  which 
issues  of  tact  were  taken.  The  3d  and  4th 
pleas  present  substantially  the  averments  that 
the  deed  from  Blackwell  to  the  defendants  was 
simply  and  properly  a  deed  of  trust  made  for 
the  security  of  certain  debts  and  liabilities  of 
Blackwell  therein  enumerated;  and  giving  pow- 
er to  the  defendants  in  the  *event  of  [*502^ 
the  failure  on  the  part  of  Blackwell  to  pay 
and  satisfy  those  responsibilities,  to  take  pos- 
session of  the  subjects  of  the  trust  and  dispose 
of  them  for  the  purposes  of  the  deed.  That  thia 
deed  was  not  in  law  a  full  assignment  of  the- 
term  of  Blackwell  in  the  demised  premises,  and 
never  was  accepted  as  such,  but  on  the  con- 
trary was  always  refused  by  the  defendants  as 
such;  and  that  the  plaintiffs,  by  their  own  acts,, 
would  have  rendered  an  acceptance  and  occu- 
pation by  the  defendants,  as  assignees  of  the- 
term,  impracticable,  if  such  had  been  their 
wish  and  intention,  inasmuch  as  the  plaintiffs 
themselves  had,  upon  the  absconding  of  Black- 
well,  the  assignee  of  Coleman,  entered  upon 
and  occupied  the  demised  premises,  and  held 
and  occupied  the  same  up  to  the  institution  of 
this  action;  and  had,  during  that  occupancy 
and  of  their  own  will,  made  such  repairs  upon 
the  premises  as  to  the  plaintiffs  had  seemed 
proper  or  convenient. 

Upon  the  pleadings  in  this  cause  two  ques- 
tions are  presented  for  consideration;  and  com- 
prising, as  they  do,  the  entire  law  of  the  case,, 
its  decision  depends  necessarily  upon  the  an- 
swer to  be  given  to  those  questions. 

The  first  is,  whether  the  plaintiffs  in  error, 
as  parties  to  the  deed  of  covenant  on  which 
they  have  declared,  can  maintain  their  action 
without  joining  with  them  as  co-plaintiffs  the 
other  covenantees. 

The  second  is,  whether  the  defendants  in 
error,  in  virtue  of  the  legal  effect  and  operation 
of  the  deed  to  them  from  Blackwell,  the  as- 
signee of  Coleman,  and  without  having  entered 
upon  the  premises  in  that  deed  mentioned,  ex- 
cept in  the  mode  and  for  the  purposes  in  the 
3d  and  4th  pleas  of  the  defendants  set  forth,, 
and  admitted  by  the  demurrer,  were  bound  for 
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the  fulfillment  of  all  the  covenants  in  the  lease 
to  Coleman,  as  regular  assignees  would  have 
been. 

The  affirmative  of  both  these  questions  is 
insisted   upon  by  the  plaintiffs. 

The  converse  as  to  both  is  asserted  by  the 
defendants,  who  contend  as  to  the  first,  that 
the  covenants  for  repairs  declared  on  and  of 
which  profert  is  made,  is  essentially  a  joint 
•contract,  by  and  with  all  the  covenantees,  and 
could  not  be  sued  upon  by  them  severally;  and 
that  the  demurrer  to  the  3d  and  4th  pleas, 
reaching  back  to  and  affecting  the  first  vice  in 
the  pleadings,  shows  upon  the  face  of  the  dec- 
laration, and  of  the  instrument  set  out  in  hsec 
verba,  a  restriction  upon  the  plaintiffs  to  a  joint 
interest,  or  a  joint  cause  of  action  only  with  all 
their  associates  in  the  lease. 

2.  That  the  deed  from  Black  well  to  the  de- 
fendants, being  a  conveyance  of  a  leasehold 
interest  in  the  nature  of  a  trust  for  the  security 
of  a  debt,  by  the  terms  of  which  conveyance 
593*]  the  *grantor  was  to  remain  in  posses- 
sion till  default  of  payment,  and  the  grantees 
not  having  entered  into  possession  of  the  de- 
mised premises,  which  were  entered  upon  and 
held  by  the  plaintiffs  themselves,  the  defend- 
ants could  not  be  bound,  under  the  covenant  for 
repairs,  to  the  premises  never  in  their  posses- 
sion, and  over  which  they  exercised  no  control. 

The  second  of  the  questions  above  men- 
tioned, as  presented  bv  the  pleadings,  will  be 
first  adverted  to.  This  question  involves  the 
much  controverted  and  variously  decided  doc- 
trine as  to  the  responsibility  of  the  mortgagee 
of  leasehold  property,  pledged  as  security  for  a 
debt,  but  of  which  the  mortgagee  has  never 
had  possession,  for  the  performance  of  all  the 
covenants  to  the  fulfillment  whereof  a  regular 
assignee  of  the  lease  would  be  bound. 

With  regard  to  the  law  of  England,  as  now 
settled,  there  seems  to  be  no  room  for  doubt 
^hat  the  assignee  of  a  term  although  by  way  of 
mortgage  or  as  a  security  for  the  payment  of 
money,  would  be  liable  under  all  the  cov- 
enants of  the  original  lessee.  In  the  case  of 
Eaton  ▼.  Jacques,  reported  in  the  2d  Vol.  of 
Douglas,  p.  466,  this  subject  was  treated  by 
Lord  Mansfield  with  his  characteristic  clearness 
and  force;  and  with  the  strong  support  of  Jus- 
tice Willes,  Ashurst  and  Buller,  he  decided  that 
the  assignee  of  a  lease  by  way  of  mortgage  or 
as  a  mere  security  for  money,  and  who  had  not 
possession,  is  not  bound  for  or  by  the  covenants 
of  the  lessee.  The  language  of  his  Lordship  in 
this  case  is  exceedingly  clear.  ''In  leases,'' 
said  he,  "the  lessee,  being  a  party  to  the  orig- 
inal contract,  continues  always  liable  notwith- 
standing any  assignment;  the  assignee  is  only 
liable  in  respect  of  his  possession  of  the  thing. 
He  bears  the  burden  while  he  enjoys  the  bene- 
fit, and  no  longer;  and  if  the  whole  is  not 
passed,  if  a  day  only  is  reserved,  he  is  not  liable. 
To  do  justice,  it  is  necessary  to  understand 
things  as  they  really  are,  and  construe  instru- 
ments according  to  the  intent  of  the  parties. 
What  is  the  effect  of  this  instrument  between 
the  parties?  The  lessor  is  a  stranger  to  it. 
He  shall  not  be  injured,  but  he  is  not  entitled 
to  any  benefit  under  it.  Can  we  shut  our  eyes 
and  say  it  is  an  absolute  conveyance?  It  was 
a  mere  security,  and  it  was  not,  nor  ever  is 
■meant  that  possession  shall  be  taken  until  the 
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default  of  payment  and  the  money  has 
demanded.  *The  legal  forfeiture  has  oolj 
crued  six  months,  and  if  the  mortgagee 
wanted  possession  he  could  not  have  entered 
via  facti.    He  must  have  brought  an  ejectment. 
This  was  the  understanding  of  the  parties,  and 
is  not  contrary  to  any  rule  of  law."    The  same 
doctrine  was  sanctioned  in  the  case  of  Walker 
V.  Reeves,  to  be  foimd  in  a  note  in  DougUiA, 
Vol.  II.  p.  461.    But  by  the  more  recent  case  of 
Williams  v.  Bosanquet,  it  has  been  decided  that 
when  a  'party  takes  an  assignment  of  [*594 
a  lease  by  way  of  mortgage  as  a  security  for 
money  lent,  the  whole  interest  passes  to  him, 
and  he  becomes  liable  on  the  covenant  for  the 
payment  of  the  rent,  though  he  never  occupied 
or  became  possessed  in  fact.    This  decision  of 
Williams  v.  Bosanquet  is  founded  on  the  inter- 
pretation put  upon  the  language  of  Littleton 
m  the  fifty-ninth  and  sixty-sixth  sections  of  the 
treatise  on  Tenures — ^in  the  former  of  which 
that  writer  remarks,  ''that  it  is  to  be  under- 
stood that  in  a  lease  for  years  by  deed  or  with- 
out deed,  there  needs  no  livery  of  seisin  to  be 
made  to  the  lessee,  but  he  may  enter  when  he 
will,  by  force  of  the  same  lease;"  and  in  the 
latter,  "also  if  a  man  letteth  land  to  another 
for  term  of  years,  albeit  the  lessor  dieth   be- 
fore the  lessee  entereth   into  the  tenement*, 
yet  he  may  enter  into  the  same  after  the  death 
of  the  lessor,  because  the  lessee  by   force   of 
the  lease  hath  right  presently  to  have  the  tene- 
ments  according  to  the   force   of  the    lease." 
And  the  reason,  says  Lord  Coke,  in  his  com- 
mentary upon  the  sections,  is,  "because  the  in- 
terest of  the  term  doth  pass  and  rest  in  the 
lessee  before  the  entry,  and  therefore  the  death 
of  the  lessor  cannot  devest  that   which    was 
vested  before."    True  it  is,  he  says,  "that   to 
many  purposes  he  is  not  tenant  for  years  until 
he  enter,  as  a  release  to  him  is  not  good  to  in- 
crease his  estate  before  entry."    Co.  Litt.  46» 
b.    Again  it  is  said  by  this  commentator,  that 
"a  release  which  inures  by  way  of  enlarging 
an  estate  cannot  work  without  possession;  but 
by  this  is  not  to  be  understood  that  the  leases 
hath  but  a  naked  right,  for  then  he  could  not 
grant  it  over;  but  seeing  he  hath  interease  ter> 
mini  before  entry,  he  may  grant  it  over,  albeit 
for  want  of  actual  possession  he  is  not  capable 
of  a  release  to  enlarge  his  estate."    Whatever 
these  positions  and  the  qualifications  aeeom- 
panying    them    may    by    different    minds    bs 
thought  to  import,    it    is   manifest,  from  the 
reasoning  and  the  references  of  the  court  in  the 
case  of  Williams  v.  Bosanquet,  that  from  them 
have  been  deduced  the  doctrine  ruled  in  that 
case,  and  which  must  be  regarded  as  the  set- 
tled law  of  the  English  couiis,  with  respect  to 
the  liabilities  of  assignees  of  leasehold  estate. 
But  clearly  as  this  doctrine  may   have    been 
established   in   England,   it   is  very   far   from 
having  received  the  uniform  sanction  of  the 
several  courts  of  this  country,  nor  are  we  aware 
that  it  has  been  announced  as  the  settled  law 
by  this  court.    Professor  Greenleaf,  in  his  edi- 
tion of  Cruise,  Title   15,  Mort^ntge,  sees.    15, 
16,  p.  Ill,  inclines  very  decidedly  to  the  doc- 
trine in  Eaton  v.  Jacques.     After  citing  the 
cases  of  Jackson  v.  Willard,  4  Johns.  41;   of 
White  V.  Bond,  16  Mass.  400;  Waters  v.  Stew- 
art, 1  Cain.  Cas.  47;  Cushing  v.  Hurd,  4  Pick. 
253,  rulini;  the  doctrine  that  a  mortiragee  out  of 
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po<ise9sion  has  no  interest  which  can  be  sold  un- 
I  51*5*]  der  execution,  but  that  the  equity  of  •re- 
demption remaining  in  the  mortgagor  is  real 
estate,  which  may  be  extended  or  sold  for  his 
debts;  and  farther,  that  the  mortgagee  derives 
no  profit  from  the  land  until  actual  entry  or 
other  exertion  of  exclusive  ownership,  pre- 
vious to  which  the  mortgagor  takes  the  rents 
and  profits  without  liability  to  account,  Mr. 
Greenleaf  comes  to  the  following  conclusion, 
namely:  ''On  these  grounds  it  has  been  held 
here  as  the  better  opinion,  that  the  mortgagee 
of  a  term  of  years,  who  has  not  taken  posses- 
sion,  has  not  all  the  legal  right,  title  and  inter- 
est of  the  mortgagor,  and  therefore  is  not  to  be 
treated  as  a  complete  assignee  so  as  to  be 
chargeable  on  the  real  covenants  of  the  as- 
signor." 

In  the  case  of  Astor  v.  Hoyt,  leported  in  the 
5th  of  Wend.  603,  decided  after  the  case  of 
Williams  v.  Bosanquet,  and  in  which  the  latter 
case  waa  cpnsiderd  and  commented  upon,  the 
Supreme  Court  of  New  York,  upon  the  prin- 
ciple that  the  mortgagor  is  the  owner  of  the 
property  mortgaged  against  all  the  world,  sub- 
ject only  to  the  lien  of  the  mortgagee,  declare 
the  law  to  be,  '*that  a  mortgagee  of  a  term 
not  in  possession,  cannot  be  considered  as  an 
assignee,  but  if  he  takes  possession  of  the 
mortgaged  premises  he  has  the  estate,  cum 
onere.  In  the  case  of  Walton  v.  Cronly's  Ad- 
ministrator, in  the  14th  of  Wend.  p.  63,  upon 
the  same  interpretation  of  the  rights  of  the 
mortgagor,  which  was  given  in  the  former  case, 
it  was  ruled  that  a  mortgagee  who  has  not 
taken  possession  of  the  demised  premises,  is 
not  liable  for  rent,  and  that  the  law  in  this  re- 
spect is  in  New  York  different  from  what  it  is 
in  England.  It  is  contended  on  behalf  of  the 
plaintiff'  in  error,  that  the  doctrine  in  Eaton  v. 
Jacques,  and  in  the  several  decisions  from  the 
state  courts  in  conformity  therewith,  is  incon- 
sistent with  that  laid  down  by  this  court  in  the 
cases  of  Stelle  v.  Carroll,  in  the  I2th  of  Pet. 
201,  and  of  Van  Ness  v.  Hyatt  et  al.  in  the 
13th  of  Pet.  294.  With  regard  to  this  position 
it  may  be  remarked,  that  the  questions  brought 
directly  to  the  view  of  the  court,  and  regularly 
and  necessarily  passed  upon  in  these  cases, 
did  not  relate  to  the  rights  and  responsibilities 
of  the  assignee  of  a  term,  or  to  what  it  was 
requisite  should  be  done  for  the  completion  of 
the  one  or  the  other.  Giving  every  just  lati- 
tude to  these  decisions,  all  that  can  be  said  to 
have  been  ruled  by  the  former  is,  that  by  the 
common  law  a  wife  is  not  dowable  of  an  equitv 
of  redemption ;  and  by  the  latter,  that  an  equi- 
table interest  cannot  be  levied  upon  by  an  ex- 
ecution at  law.  This  court,  therefore,  cannot 
properly  be  understood  as  having,  in  the  cases 
of  Stelle  V.  Carroll  and  Van  Ness  v.  Hyatt, 
established  any  principle  which  is  conclusive 
upon  the  grounds  of  defense  set  up  by  the 
third  and  fourth  pleas  of  the  defendants.  Nor 
do  we  feel  called  upon,  in  the  present  case,  to 
settle  that  principle ;  for  let  it  be  supposed  that 
596*]  such  a  principle  has  *been  n}ost  ex- 
plicitly ruled  by  this  court,  still  that  supposi- 
tion leaves  open  the  inquiry,  how  far  the  es- 
tablishment of  such  a  principle  can  avail  the 
plaintiffs  in  the  relation  in  which  they  stand  to 
the  other  covenantees  in  the  deed  from  Coleman. 
In  other  words,  whether  the  covenant  for  re- 
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pairs,  contained  in  that  deed,  was  not  essential- 
ly a  joint  covenant;  one  in  which  the  interest 
was  joint  as  to  all  the  grantees,  and  with  re- 
spect to  which,  therefore,  no  one  of  them,  or 
other  portion  less  than  the  whole,  could  main- 
tain an  action. 

The  doctrines  upon  the  subjects  of  joint  and 
several  interests  under  a  deed,  and  of  the  ne- 
cessity or  propriety  for  conformity  with  reme- 
dies for  enforcing  those  interests  to  the  nature 
of  the  interests  themselves,  have  been  main- 
tained by  a  course  of  decision  as  unbroken  and 
perspicuous,  perhaps,  as  those  upon  which  any 
other  rule  or  principle  can  be  shown  to  rest. 
They  will  be  found  to  be  the  doctrines  of 
reason  and  common  sense. 

Beginning  with  Windham's  case,  3d  Reports 
part  6th,  6  a,  6  b,  it  is  said  that  joint  words  will 
be  taken  respectively  and  severally.  1st.  With 
respect  to  the  several  interests  of  the  grantors. 
2d.  In  respect  of  the  several  interests  of  the 
grantees.  3d.  In  respect  to,  that  the  grant  can- 
not take  effect  but  at  several  times.  4th.  In 
respect  to  the  incapacity  and  impossibility  of 
the  grantees  to  take  jointly.  5th.  In  respect  of 
the  cause  of  the  grant  or  ratione  subjaette  ma- 
terise.  The  next  case  which  we  will  notice,  is 
Slingsby^s  case  in  the  same  volume,  18  a,  18  b, 
decided  in  the  Exchequer.  In  this  case  it  was 
ruled  that  a  covenant  with  several  et  cum  qua- 
libet  and  qualibet  eorum,  is  a  several  covenant 
only  where  there  are  several  interests.  Where 
the  interest  is  joint  the  words  cum  qualibet  et 
qualibet  eorum  are  void,  and  the  covenant  is 
joint.  In  the  case  of  Eccleston  and  Wife  v. 
Clipsham,  the  law  is  stated,  that  although  a 
covenant  be  joint  and  several  in  the  terms  of  it, 
yet  if  the  interest  and  cause  of  action  be  joint, 
the  action  must  be  brought  by  all  the  cov- 
enantees. And  on  the  other  hand,  if  the  inter- 
est and  cause  of  action  be  several,  the  action 
may  be  brought  by  one  only.  1  Saund.  163. 
The  learned  annotator  upon  Sir  Edmund  Saun- 
ders, in  his  note  to  the  case  of  Eccleston  v. 
Clipsham  has  collected  a  number  of  cases  to 
this  point  and  others  which  go  to  show  that 
where  there  are  several  joint  covenantees,  and 
one  of  them  shall  sue  alone  without  averring 
that  the  others  are  dead,  the  defendant  may 
take  advantage  of  the  variance  at  the  trial, 
and  that  the  principle  applicable  to  such  a 
case  is  different  from  that  which  prevails  where 
the  action  is  brought  against  one  of  several 
joint  covenantors  of  obligors  who  can  avail 
themselves  of  the  irregulanty  by  plea  in  abate- 
ment only.  The  same  rule  with  regard  to  the 
construction  of  covenants  and  to  the  legal 
rights  and  'position  of  the  parties  [*597 
thereto  in  courts  of  law  may  be  seen  in  the 
cases  of  Anderson  v.  Martindale,  1  East,  407; 
Withers  v.  Bircham,  3  B.  &  C.  265;  James  v. 
Emery,  5  Price,  633. 

It  remains  now  to  be  ascertained  how  far  the 
parties  to  the  case  before  us  come  within  the 
influence  of  principles  so  clearly  defined,  and 
so  uniformly  maintained  in  the  construction  of 
covenants  and  in  settling  the  legal  consequences 
flowing  from  that  interpretation.  The  instru- 
ment on  which  the  plaintiffs  instituted  their 
suit  was  a  lease  from  the  plaintiffs  and  various 
other  persons  interested  in  different  proportions 
in  the  property  demised,  and  by  the  terms  of 
which  lease  rent  was  reserved  and  made  payable 
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to  tlw  several  owners  of  the  premises  in  the 
proportion  of  their  respective  interests.  So  far 
as  the  reservation  and  payment  of  rent  to  the 
covenantees,  according  to  their  several  interest, 
made  a  part  of  the  lease,  the  contract  was 
several,  and  each  of  the  covenantees  could  sue 
separately  for  his  portion  of  the  rent  expressly 
reserved  to  him.  But  in  this  same  lease  there 
IS  a  covenant  between  the  proprietors  and  the 
lessee,  that  the  latter  shall  keep  the  premises  in 
good  and  tenantable  repair,  and  shall  return 
the  same  to  those  proprietors  in  the  like  con- 
dition, and  it  is  upon  this  covenant  or  for  the 
breach  thereof  that  the  action  of  the  plaintiffs 
has  been  brought.  Is  this  a  joint  or  several 
covenant?  It  has  been  contended  that  it  is  not 
joint,  because  its  stipulations  are  with  the 
several  covenantees  jointly  and  severally.  But 
the  answer  to  this  position  is  this:  Are  not  all 
the  covenantees  interested  in  the  preservation 
of  the  property  demised,  and  is  any  one  or  a 
greater  portion  of  them  exclusively  and  sepa- 
rately interested  in  its  preservation?  And 
would  not  the  dilapidation  or  destruction  of 
that  property  inevitably  affect  and  impair  the 
interests  of  aU,  however  it  might  ana  neces- 
sarily would  so  affect  them  in  unequal  amoimts  T 

It  would  seem  difficult  to  imagine  a  condition 
of  parties  from  which  an  instance  of  joint  in- 
terests could  stand  out  in  more  prominent  re- 
lief. This  conclusion,  so  obvious  upon  the  au- 
thority of  reason,  is  sustained  by  express  ad- 
judications upon  covenants  essentially  the  same 
with  that  on  which  the  plaintiffs  in  this  case 
have  sued. 

The  case  of  Foley  v.  Addenbrooke,  4  Ad.  & 
Ell.  197.  The  declaration  in  covenant,  stated 
that  Foley  and  Whitby  had  demised  to  Adden- 
brooke, lands  and  iron  mines  of  one  \individed 
moiety,  of  which  Foley  was  seised  in  fee; 
Addenbrooke  covenanting  with  Foley  and  Whit- 
by and  their  heirs  to  erect  and  work  furnaces 
and  to  repair  the  premises  and  work  the  mines; 
that  Foley  was  dead,  and  plaintiff,  Foley's 
heir,  and  breaches  were  assigned  as  committed 
since  the  death  of  Foley;  that  Addenbrooke, 
598*]  *and  since  his  death  his  executors,  had 
not  worked  the  mines  effectually,  nor  repaired 
the  premises,  nor  left  them  in  repair.  To  this 
declaration  it  was  pleaded,  that  Whitby,  one 
of  the  tenants  in  common,  and  one  of  the 
covenantees,  who  was  not  joined  in  the  action, 
/Still  survived.  This  plea  was  sustained  upon 
special  demurrer,  and  Lord  Denman,  in  deliver- 
ing the  opinion  of  the  court,  says:  "In  the 
present  case  the  covenants  for  breach,  of  which 
the  action  is  brought,  are  such  as  to  give  to 
the  covenantees  a  joint  interest  in  the  per- 
formance of  them ;  and  the  terms  of  the  inden- 
ture are  such  that  it  seems  clear  that  the  cov- 
enantees might  have  maintained  a  joint  action 
for  the  breach  of  any  of  them.  Upon  this 
point  the  case  of  Kitchen  v.  Buckley,  1  Lev. 
109,  is  a  clear  authority ;  and  the  case  of  Petrie 
V.  Bury,  3B.  A  C.  353,  shows  that  if  the 
covenantees  could  sue  jointly,  they  are  bound 
to  do  so." 

The  case  of  Bradbume  v.  Botfield,  in  the  Ex- 
chequer, reported  in  the  14th  of  Mees.  &  W. 
was  an  action  of  covenant  upon  a  lease  by  sev- 
en different  lessors  jointly,  according  to  their 
several  rights  and  interests  in  ceHain  coal 
mines,  to  the  defendant,  yielding  and  paying 
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certain  rents  to  the  lessors  reapectively,  and 
to  their  respective  heirs  and  assigns,  aceording 
to  their  several  and  respective  estates,  rights 
and  interests  in  the  premises;  and  the  defend- 
ant covenanted  with  all  the  above  parties  and 
with  each  and  every  of  them,  their  and  each 
and  every  of  their  heirs,  executors,  administra- 
tors and  assigns,  to  repair  the  premises,  and 
to  surrender  them  in  good  repair  to  the  lessors, 
their  heirs  and  assigns  respectively  at  the  end 
of  the  term.  The  declaration  then  deduced  to 
the  plaintiff  a  title  to  the  moiety  of  one  of 
the  lessors,  and  alleged  as  breaches  the  non- 
repair of  the  premises  and  the  improper  work- 
ing the  mines.  To  this  declaration  it  was 
pleaded,  that  one  of  the  original  lessors,  who 
had  survived  all  the  other  covenantees,  was 
still  living.  It  was  held,  upon  demurrer,  that 
the  covenants  for  repairs  and  for  working  the 
mines  were  in  their  nature  joint  and  not  sever- 
al, and  that  the  surviving  covenantee  oua^t  to 
have  brought  the  action.  Baron  Parke,  woo  de- 
livered the  opinion  of  the  court,  thus  speaks: 
"We  have  looked,  since  the  argument,  into  the 
lease  now  set  out  on. oyer,  and  into  all  the  au- 
thorities cited  for  the  plaintiff,  and  are  still 
of  opinion  that  he  cannot  recover  upon  the 
covenants  stated  in  the  declaration.  It  is  im- 
possible to  strike  out  the  name  of  any  cove- 
nantee, and  all  the  covenantees  must  therefore 
necessarily  sue  upon  some  covenant;  and  there 
appear  to  us  to  be  no  covenants  in  the  lease 
which  are  of  a  joint  nature,  if  those  declared 
upon  are  not,  or  which  would  be  in  gross,  if 
the  persons  entitled  to  the  legal  estate  bad 
alone  demised;  for  all  relate  to  and  affe^ 
the  quality  of  the  subject  of  the  demise,  or  to 
the  mode  of  enjoying  of  it." 

*We  regard  the  cases  just  cited  as  [*5tt 
directly  in  point,  and  as  conclusive  against  th» 
claim  of  the  plaintiffs  to  maintain  an  action 
upon  the  covenant  for  repairs  in  the  lease  to 
Coleman,  apart  from  and  independently  of  the 
other  covenantees  in  that  lease  jointly  and  in- 
separably interested  in  that  covenant  with  the 
plaintiffs.  We  therefore  approve  the  judgment 
of  the  Circuit  Court,  that  the  plaintiffs  take 
nothinff  bv  their  writ  and  declaration,  but  that 
the  de^noants  recover  against  them  their  costs 
about  their  defense  sustained,  as  by  the  said 
court  was  adjudged;  and  we  order  the  said 
judgment  of  the  Circuit  Court  to  be  affirmed. 

Order. 

This  cause  came  on  to  be  heard  on  the 
transcript  of  the  record  from  the  Circuit  Court 
of  the  United  States  for  the  District  of  Colun- 
bia,  holden  in  and  for  the  County  ojf  Wash- 
incton,  and  was  argued  by  counsel;  on  cos- 
sideration  whereof,  it'  is  now  here  ordered  and 
adjudged  by  this  court,  that  the  judgment  of 
the  Circuit  Court  in  this  cause  be,  and  the 
same  is  h«'reby  affirmed,  with  costs. 


SAMUEL  H.  EARLY,  PlaintifT  in  Error, 

▼. 
JOHN  lEtOGERS,  Jr.,  and  Joseph  Rogers,  8nr- 
vivors,  etc^  of  Rogers  &  Brothers,  Defend- 
ants. 

Whether  attachment  from  state  court  can  ob- 
struct collection  of  debt  by  I'.  S.  Court- 
Practice — Jurisdiction. 

Howard  1^ 
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Where  a  controverted  case  was,  by  agreement  ot 
the  parties,  entered  settled,  and  the  terms  of  set- 
tlement were  that  the  debtor  should  pay  by  a 
limited  day,  and  the  creditor  agreed  to  receive  a 
less  snm  than  that  for  which  he  had  obtained  a 
ludsment ;  and  the  debtor  failed  to  pay  on  the  day 
limited,  the  original  judgment  became  revived  in 
full  force. 

The  original  Judgment  having  omitted  to  name 
Interest,  and  this  court  having  affirmed  the  judg- 
ment as  it  stood,  it  was  proper  for  the  court  be- 
low to  issue  an  execution  for  the  amount  of  the 
judgment  and  costs,  leaving  out  interest. 

Where  the  debtor  alleged  that  process  of  attach- 
ment had  been  laid  in  his  hands  as  garnishee, 
attaching  the  debt  which  he  owed  to  the  creditor 
in  question;  and  moved  the  court  to  stay  execu- 
tion until  the  rights  of  the  parties  could  be  set- 
tled in  the  State  Court,  which  had  issued  the  at- 
tachment, and  the  court  refused  so  to  do,  this  re- 
fusal is  not  the  subject  of  review  by  this  court. 
The  motion  was  addressed  to  the  discretion  of  the 
court  below,  which  will  take  care  that  no  injus- 
tice shall  be  done  to  any  party. 

This  court  expresses  no  opinion,  at  present, 
upon  the  two  points,  namely : 

1.  Whether  an  attachment  from  a  State  Court 
can  obstruct  the  collection  of  a  debt  by  the  process 
of  the  courts  of  the  United  States :  or, 

2.  Whether  a  writ  of  error  was  the  proper  mode 
of  bringing  the  present  question  before  this  court. 

rpHIS  case  was  brought  up  by  a  writ  of  error 
I  from  the  District  Court  of  the  United 
States  for  the  Western  District  of  Virginia. 
«00*]  *0n  the  29th  of  June,  1849,  John 
Rogers,  Jr.,  and  Joseph  Rogers,  of  Cincin- 
nati, and  citizens  of  the  State  of  Ohio,  surviv- 
ors of  the  firm  of  Rogers  &  Brothers,  the  de- 
ceased partner  of  which  was  Alfred  Rogers, 
late  of  St.  Louis,  in  Missouri,  sued  Samuel  H. 
Early  in  the  District  Court  of  the  United  States 
for  the  Western  District  of  Virginia. 

Early  filed  a  plea  in  abatement,  setting  forth 
certain  writs  of  foreign  attachment  against 
Rogers  and  Rogers,  as  non-resident  defendants, 
and  against  himself  and  others,  as  home  de- 
fendants. This  plea  was  afterwards  with- 
drawn, and  the  general  issue  pleaded. 

At  September  Term,  1850,  the  cause  came 
on  for  trial,  when  a  verdict  was  found  for  the 
plaintiffs  in  the  sum  of  $12,116,  on  which  ver- 
dict the  following  judgment  was  entered: 

Judgment:  Came  again  the  parties  by  their 
attorneys,  and  thereupon  came  also  the  jury 
impaneled  and  sworn  in  this  cause,  in  pursu- 
ance of  their  adjournment,  and  having  retired 
to  their  chamber,  after  some  hours  returned 
into  court,  and  upon  their  oaths  do  say,  that 
they  find  the  issues  for  the  plaintiffs,  and  as- 
sess their  damages  to  $12,115.  Whereupon 
the  defendant  moved  the  court  to  set  aside  the 
said  verdict,  and  award  him  a  new  trial  in  the 
premises;  which  motion,  being  argued  and  con- 
sidered, is  overruled.  Therefore  it  is  consid- 
ered by  this  court,  that  the  plaintiffs  recover 
against  the  defendants  the  damages  aforesaid, 
in  the  form  aforesaid  ascertained,  and  their 
oosts  about  their  suit  by  them  in  this  behalf 
expended;  and  the  said  defendant  in  mercy, 
etc 

A  bill  of  exceptions  having  been  taken  by 
Early,  the  case  was  brought  up  to  this  court. 

At  December  Term,  1851,  the  case  was  en- 
tered "settled"  upon  the  docket  of  this  court, 
the  following  agreement  filed,  and  judgment  en- 
tered, namely: 

Agreement.  In  order  to  put  an  end  to  the 
litigation  between  the  above  parties,  and  as  a 
eompromise,  the  matters  in  difference  between 
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them,  that  Samuel  H.  Early  shall  pay  to  the 
said  John  Rogers  and  Joseph  Rogers,  between 
this  and  the  first  day  of  September  next,  the 
sum  of  $10,000,  which  sum  of  $10,000  the  said 
John  Rogers  and  Joseph  Rogers  agree  to  re- 
ceive of  the  said  Samuel  H.  Early  in  full  satis- 
faction and  discharge  of  the  original  judgment 
entered  against  the  said  Early  for  the  sum  of 
about  $12,500,  in  said  District  Court  of  the 
United  States  for  the  Western  District  of  Vir- 
ginia, and  in  full  satisfaction  and  discharge  of 
all  claims  and  demands  which  said  John  Kog- 
ers  and  Joseph  Ro^rs  held  against  said  Early 
in  any  account  arising  out  of  the  dealings  on 
which  said  litigation  is  founded. 

*And  it  is  further  agreed,  that  the  [*601 
original  judgment  rendered  in  said  District 
Court  of  the  United  States  for  the  Western  Dis- 
trict of  Virginia,  and  which  is  taken  up  to  the 
Supreme  Court  of  the  United  States  on  a  writ 
of  error,  which  is  now  pending  in  that  court, 
may  be  entered  affirmed  in  said  Supreme  Court 
at  its  present  session,  subject  to  the  above 
agreement;  that  is,  the  judgment,  although  af- 
firmed, shall  not  be  obligatory  for  more  than 
the  above  sum  of  $10,000,  to  be  paid  as  afore- 
said; and  as  soon  as  that  sum  is  paid,  the 
said  judgment  shall  be  entered  satisfied,  pro- 
vided the  amount  is  paid  on  or  before  the 
first  day  of  September  next.  Costs  to  be  paid 
by  Early. 

May  18th,  1852. 

Samuel  H.  Early, 
By  Charles  Fox,  his  attorney. 
John  Rogers, 
Joseph  IU>gers, 
By  James  F.  Meline,  their  attorney. 

Order. 

On  consideration  whereof,  it  is  now  here 
ordered  and  adjudged  by  this  court,  that  the 
judgment  of  the  said  District  Court  in  this 
case  be,  and  the  same  is  hereby  affirmed,  with 
costs,  in  conformity  to  the  preceding  stipula- 
tions; and  that  the  said  plaintiffs  recover 
against  the  said  defendant,  Samuel  H.  Early, 
$129.52  for  their  costs  herein  expended,  and 
have  execution  therefor. 

Upon  the  going  down  of  the  mandate  an 
execution  was  issued  by  the  District  Court,  in 
January,  1853,  as  follows: 

Amount    of    Judgment,         ...     |12,115.00 
Costs  in  District  Court,         -         •         -         246.60 
Interest  from  the  7th  of  December,  1850, 
the  date  of  the  writ  of  error  issued  by 
the  Supreme  Court,  to  the  7th  of  De- 
cember, 1851,  date  of  the  mandate,    •       751.69 
Cases  in  Supreme  Court,         •         •  129.52 

Cost  of  writ  of  execution,     ...  3.37 

In  April,  1853,  a  motion  was  made  by  Rog- 
ers to  amend  the  judgment  for  $12,115,  by 
adding  "with  interest  till  paid,**  but  this  mo- 
tion was  overruled. 

At  the  same  term,  and  on  the  motion  of 
Samuel  H.  Early,  a  rule  was  awarded  him 
returnable  here  forthwith  against  John  Rogers 
Jr.,  and  Joseph  H.  Rogers,  requiring  them  to 
show  cause  why  the  execution  heretofore  sued 
out  on  the  mandate  of  the  Supreme  Court 
of  the  United  States,  awarded  on  a  judg- 
ment of  the  said  Supreme  Court  in  favor 
of  said  John  and  Joseph  'Rogers  [*II02 
against  said  Samuel  H.  Early,  which  exe- 
cution  bears   date   of   the   11th   of    January, 
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1853,  and  was  returnable  at  March  rules,  1853, 
shall  not  be  quashed.  And  also  to  show  cause 
why  execution  on  the  said  judgment  of  the 
said  Supreme  Court  should  not  be  limited  to 
the  sum  of  $10,000,  with  interest  thereon  from 
the  1st  of  September,  1852,  and  the  costs; 
and  also  why  the  same  shall  not  be  stayed 
until  the  further  order  of  the  court,  on  ac- 
count of  certain  attachments  and  suggestions. 

Whereupon  the  said  John  Rogers,  Jr.,  and 
Joseph  H.  Rogers  appeared  in  answer  to  the 
said  rule,  and  the  evidence  and  arguments  of 
counsel  being  heard,  it  is  considered  by  the 
court  that  the  said  execution  be  quashed,  but 
that  the  said  John  Rogers,  Jr.,  and  Joseph  H. 
Rogers  be  allowed  to  sue  out  their  execution 
against  the  said  Early  for  the  sum  of  $12,115, 
and  $246.56  costs  of  the  judgment  in  this  court, 
and  $129.52,  the  costs  in  the  Supreme  Court 
aforesaid,  but  without  interest,  and  without 
damages  on  said  sums. 

Mem. — That  on  the  trial  of  the  said  rule,  the 
said  Samuel  H.  Early  tendered  a  bill  of  excep- 
tions to  opinions  of  the  court  delivered  on  the 
said  trial,  in  the  following  words  and  figures, 
to  wit: 

Bill  of  exceptions. — The  bill  of  exceptions 
contained  eight  records  of  cases  of  attachments, 
and  concluded  as  follows: 

Whereupon,  on  consideration  of  said  rules 
to  show  cause  why  the  execution  should  not  be 
limited  to  the  sum  of  $10,000,  principal  of  said 
judgment,  etc.;  and  why  execution  should  not 
be  stayed  etc.;  the  court  was  of  opinion  to  dis- 
charge and  disallow  each  of  said  rules,  which 
was  done  accordingly;  to  each  of  which  opin- 
ions and  judgements  of  the  court  the  defendant, 
Early,  by  his  counsel,  excepts,  and  prays  that 
then  his  exceptions  may  be  signed,  sealed  and 
reserved  to  him. 

John  W.  Brockenbrough,  [Seal.] 

Upon  this  bill  of  exceptions  the  case  came  up 
to  tnis  court,  and  was  argued  by  Mr.  Mason, 
for  the  plaintiff  in  error,  and  by  Mr.  Shase  for 
the  defendants  in  error. 

Mr.  Mason,  for  the  plaintiff  in  error,  made 
the  following  points: 

The  errors  complained  of,  and  for  which  it  is 
now  asked  to  reverse  the  last  judgment  of  the 
court  below,  are: 

First.  Because  the  execution  should  have 
been  limited  to  the  sum  of  $10,000,  or  to  be 
discharged  by  payment  of  that  sum,  under  the 
agreement  of  the  parties. 

Second.  Execution  should  hare  been  stayed 
imtil  the  attachments  set  out  in  the  bill  of  ex- 
ceptions were  finally  disposed  of. 
•OS*]  •On  the  first  point- 
In  allowing  execution  in  the  court  below, 
the  court  was  necessarily  constrained  to  con- 
strue the  contract  between  the  parties  of  the 
18th  of  May,  1852,  on  which  the  affirmance  of 
the  judgment  was  rendered  by  the  Supreme 
Court. 

It  is  recited  in  this  contract  (pp.  12, 13,  of  the 
printed  record),  that  as  '*a  compromise  of  the 
matters  in  difference,"  between  the  parties,  it 
was  agreed  that  Early  should  pay  to  Rogers  the 
sum  of  $10,000  on  or  before  a  g^ven  day,  and 
which  sum  the  latter  agreed  to  receive,  "in 
full  satisfaction  and  dischars^  of  the  original 
Judgment,"  etc.,  and  "in  full  satisfaction  and 
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discharge  of  all  claims  and  demands,*  which 
Rogers  held  against  Early,  "arising  out  of  the 
dealings  on  which  said  litigation  is  founded;" 
and  further,  that  the  original*  judgment  on 
which  an  appeal  was  then  depending  in  the 
Supreme  Court  should  "be  entered,  affirmed, 
subject  to  the  above  agreement."  This  is  the 
whole  contract.  What  follows  is,  on  its  face, 
only  explanatory,  and  should  not  have  been 
construed  to  convert  the  time  of  payment  into 
a  penalty  or  forfeiture. 

The  contract  must  be  construed  as  a  whole, 
and  the  intention  of  the  parties  thus  gathered, 
is  to  be  carried  into  effect. 

It  is  submitted,  that  it  was  not  the  agree- 
ment of  the  parties  that  so  heav^  a  forfeiture 
as  the  sum  of  $2,115  should  be  incurred  on  a 
compromise  merely  by  failure  to  pay  at  the 
day,  nor  is  it  in  any  manner  susceptible  of  raeh 
construction,  unless  it  be  taken  from  the  last 
clause  in  the  nature  of  a  proviso.  But  this 
clause  docs  not  necessarily  require  such  eon- 
avhruction ;  referring  it  to  the  contract,  it  relates 
to  the  entering  of  satisfaction  on  the  judgment 
and  to  that  only,  so  that  the  explanatory  ad- 
dendum would  read  thus:  the  judgment,  al- 
though affirmed,  shall  not  be  obligatory  for 
more  than  the  above  sum  of  $10,000  to  be  paid 
as  aforesaid,  and  the  judgment  shall  be  entered 
satisfied  if  that  sum  is  paid  on  the  day  appoint- 
ed for  its  payment  herein  above. 

In  support  of  this  view,  I  refer  to  Story's 
Equity,  Vol.  11.,  sees.  13,  14,  where  the  princi- 
ple is  stated,  'Hhat  whenever  a  penalty  is  in- 
serted merely  to  secure  the  performance  or  en- 
joyment of  a  collateral  object,  the  latter  is 
considered  as  the  principal  intent  of  the  instm- 
ment,  and  the  penalty  is  deemed  only  an  ac- 
cessory,"  etc 

On  the  first  point,  then,  it  is  respectfully 
submitted  that  the  judgment  should  be  re- 
versed, because  execution  was  allowed  for  a 
sum  exceeding  that  stipulated  in  the  eontract 
of  the  parties,  and  subject  to  which  eontraet 
the  judgment  had  been  affirmed. 

•On  the  second  point —  [•••4 

It  is  submitted,  that  no  execution  sbonld 
have  issued  until  the  attachment  set  ont  in  the 
bill  of  exceptions  had  been  disposed  of. 

By  the  statutes  of  Virginia  the  attaching 
creditors  obtained  a  lien  on  the  property  of 
their  debtor  from  the  time  the  process  was 
served,  and  the  garnishee  (Early)  oonld  not 
pay  to  the  defendant  in  error,  without  Tiolat- 
ing  the  law,  and  subjecting  himself  to  the  ~*~^ 
of  paying  twice.  Code  of  Va.  1849,  p.  60Sy 
11,  12;  p.  605.  sec.  17. 

So  entirely  is  the  garnishee  protected,  in 
of  attachment,  from  the  action  of  the  abaeat 
debtor,  that  he  is  not  even  responsible  for  in- 
terest, whilst,  pending  the  attachment,  be  is 
restrained  from  parting  with  the  effects  in  his 
hands.  1  Sergeant  on  Attachments,  169;  Ftts- 
^erald  v.  Caldwell,  2  Dall.  215;  S.  C.  4  lb.  SSI; 
Willings  ▼.  Consequa,  1  Pet.  C  C.  172;  XrskiBa 
V.  Staley,  12  Leieh,  406. 

The  reason  why  the  garnishee  Is  protected 
from  interest  is,  that  he  is  not  allowed  to  part 
with  the  principal  until  the  rights  of  parties 
are  settled  imder  the  attachment. 

In  allowing  these  attachments  from  a  State 
Court  to  be  regarded  by  the  Federal   Court. 
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when  asked  to  direct  execution  to  be  issued 
against  the  garnishee,  there  is  no  collision  be- 
tween the  respective  judiciaries.  Far  less  is  the 
action  of  the  Federal  Court  made  subordinate 
to  that  of  the  State.  The  citizen  is  fully  sub- 
ject to  the  process  of  each,  on  matters  within 
their  respective  jurisdictions;  and  although  it 
were  conceded  that  the  State  Court  must  yield, 
when  a  Federal  Court  has  taken  jurisdiction 
properly,  yet  this  must  be  in  a  case  when  the 
right  litigated,  or  the  nature  of  the  contro- 
versy is  the  same  in  both  courts,  and  where 
unless  one  jurisdiction  was  paramount,  there 
would  arise  collision.  Such  is  in  no  manner 
the  case  here.  The  Federal  Court,  in  disallow- 
ing executions,  because  of  the  pendency  oi 
these  attachments,  decides  only  that  the- judg- 
ment creditor  is  not  entitled  to  execution, 
because,  since  the  judgment  was  rendered,  other 
rights  had  intervened — ^rights  not  asserted  to 
question  or  challenge  the  authority  which  ren- 
dered the  judgment,  but,  in  fact,  affirming 
such  authority,  and  relying  upon  it. 

The  judgment  against  Early,  established  a 
property  in  Rogers,  which  property  the  credit- 
ors of  the  latter,  through  the  State  Court,  seek 
to  subject  to  payment  of  their  debts,  and  they 
may  do  this  without  the  slightest  interference 
with  the  authority  of  the  court  that  rendered 
the   judgment. 

I  am  informed  by  coimsel  on  the  other  side, 
that  he  shall  ask  the  court  to  correct  the  judg- 
•05*]  ment  of  affirmance,  so  as  to  allow  *in- 
terest  on  the  amount  of  the  verdict,  from  its 
date.  On  this  I  have  to  say,  that  if  it  be  error, 
it  was  error  in  the  judgment  of  the  court  below, 
and  from  which  there  is  no  appeal,  and  of 
course  cannot  be  corrected  here. 

But  if  I  am  right  in  my  construction  of  the 
contract,  under  which  the  judgment  was  af- 
firmed, the  parties  have  waived  the  interest, 
which,  the  law  of  Virginia  would  attach  to  a 
verdict,  by  agreeing  to  a  sum  without  interest. 

Mr.  Chase,  for  the  defendants  in  error,  said 
that  the  questions  presented  were  these: 

I.  The  sum  of  $10,000  not  having  been  paid 
by  the  1st  of  September,  1852,  according  to  the 
terms  of  the  affirmance  agreement,  are  the 
judgment  plaintiffs  entitled  to  the  full  amount 
of  the  judgment  affirmed? 

n.  Can  the  proceedings  in  the  State  Court 
be  set  up  to  arrest  the  action  of  the  federal 
court  in  enforcing  its  own  judgment  by  its  own 
process  ? 

m.  There  is  a  third  point  which  arises,  both 
on  the  writ  of  error  and  on  motion,  namely: 
are  the  judgment  plaintiffs  entitled  to  interest 
on  the  amount  of  the  judgment  affirmed,  and 
from  what  time? 

I.  The  answer  to  the  first  question  depends 
on  the  terms  of  the  agreement.  That  hardly 
seems  to  admit  of  two  interpretations.  It  con- 
sists of  two  parts.  The  hrst  stipulates  that 
Early  shall  pay  to  Rogers  &  Rogers  $10,000 
by  the  Ist  of  September,  which  sum,  so  paid, 
the  latter  agree  to  receive  in  full  satisfaction  of 
the  original  judgment;  the  second  expresses  the 
same  imderstanding  in  somewhat  a  different 
phraseology;  the  judgment  is  to  be  affirmed, 
but  is  not  to  be  obligatory  for  more  than  $10,- 
000,  on  payment  of  which  sum  satisfaction  is 
to  be  entered,  provided  the  amount  is  paid  on 
or  before  the  Itt  of  September  next. 
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Under  the  agreement  the  judgment  was  af- 
firmed. The  judgment  was  for  $12,1  ly.  Early 
had  a  right  to  have  it  satisfied  by  payment  of 
$10,000  by  the.lst  of  September.  He  did  not  ex- 
ercise that  right,  and  therefore  lost  it.  No 
later  payment  than  on  the  1st  of  September 
would  avail  him,  and  he  has  offered  none. 

It  is  claimed  that  the  stipulation  for  the  af- 
firmance of  the  judgment,  upon  agreement  to 
accept  a  less  sum  in  satisfaction,  if  paid  by  a 
certain  day,  operates  as  a  stipulation  for  a  pen- 
alty, and  ought  not  to  be  enforced.  This  is  by 
no  means  so.  The  original  judgment  was  for 
a  balance  of  account.  Rogers  &  Rogers  were 
pressed  for  money,  and  anxious  for  early  pay- 
ment. They  were  willing  to  accept  a  part 
soon,  rather  than  risk  the  'collection  of  [*009 
the  whole  by  process  in  the  uncertain  future. 
Hence  their  agreement.  The  whole  was  no 
more  than  their  due.  The  agreement  to  accept 
part  was  conditional.  Early  not  havinc;  ful- 
filled the  condition,  they  are  justly  entitled  to 
the  whole. 

II.  The  answer  to  the  second  question  de- 
pends on  the  effect  to  be  given  to  the  various 
proceedings  in  the  State  Court. 

All  these  suits,  except  two,  were  commenced 
after  the  institution  of  the  suit  in  the  District 
Court,  and  it  is  quite  certain  that  the  pendency 
of  these  constitutes  no  objection  to  the  enforce- 
ment of  the  judgment  of  the  court.  Wallace 
V.  McConnell,  13  Pet.  136,  is  in  point. 

Of  the  two  suits  commenced  prior  to  that  of 
Rogers  and  Rogers,  the  first  (Wilson's)  has 
been  prosecuted  to  final  decree,  20th  November, 
1851  (Record,  p.  28),  against  Rogers  for  the 
debt,  and  against  William  Shrewsbury  for  pay- 
ment, which  decree  seems  to  have  been  satis- 
fied, as  the  record  shows  a  judgment  on  a 
forthcoming  bond  against  Shrewsbury  and 
Lewis.  There  is  nothing  to  show,  and  no 
ground  to  suppose,  that  Early  can  be  made  li- 
able for  anything  in  this  suit  in  any  event. 

The  other  suit  (Sargent's)  was  commenced  by 
issuing  the  subpoenas  on  the  15th  of  June,  but 
there  is  nothing  to  show  when  process  was 
served  on  Early.  The  bill  was  not  filed  until 
July.  Nothing  has  been  done  in  this  cause 
beyond  the  mere  filing  of  the  bill ;  and  the  court 
will  not  presume,  without  proof,  that  process 
was  served  on  Early  so  as  to  fix  any  liability  on 
him.    2  Rob.  Prac.  201. 

But  if  both  suits  had  been  commenced,  and 
process  in  both  had  been  served  on  Early  prior 
to  the  commencement  of  the  suit  against  him  in 
the  District  Court,  it  would  have  made  no  dif- 
ference, and  for  several  reasons: 

1.  An  attachment  does  not  create  a  lien,  but 
a  mere  contingent  liability,  which  can  only  be- 
come fixed  after  judgment  or  decree,  in  the 
principal  suit,  and  in  case,  also,  that  the  debt 
due  from  the  garnishee  has  not  been  previously 
extinguished  otherwise  than  by  his  voluntary 
act.  Ex-parte  Foster,  2  Story,  161, 152;  Embree 
V.  Hanna,  5  Johns.  101. 

2.  If  a  defendant  would  avail  himself  of  a 
pending  attachment  against  a  subsequent  suit 
for  the  debt  attached,  he  must  plead  the  pend- 
ency of  the  attachment  in  abatement.  Wallace 
V.  McConnell,  13  Pet.  151.  After  issue  joined 
it  is  too  late  to  plead  in  abatement.  Payne  v. 
Grimm,  2  Munf.  297;  May  ▼.  State  Bank,  2 
Rob.  56. 
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8.  In  the  present  case,  Early  waived  all  objec- 
tions to  the  proceeding  in  the  District  Court 
growing  out  of  the  pending  of  the  attachment 
suits.  The  record  shows  that  he>did  plead  the 
pending  of  some  of  these  suits  in  abatement, 
607*]  and  voluntarily  *  withdrew  the  plea  and 
joined  issue.  (Record,  67.)  He  was  fully 
aware,  also,  of  the  attachments  when  he  con- 
sented to  the  affirmance  of  the  judgment,  and  it 
would  be  imreasonable  to  allow  him  to  avail 
himself  of  grounds  to  evade  payment,  which, 
when  he  positively  engaged  to  pay,  he  must 
have  been  understood  to  waive;  for  otherwise 
his  engagements  would  amount  to  nothing. 

in.  We  claim  that  the  court  below  erred  in 
not  correcting  the  judgment,  by  allowing  inter- 
est on  the  verdict,  and  ask  that  this  error  may 
be  corrected.  The- original  omission  of  interest 
in  the  judgment  was,  doubtless,  a  clerical  er- 
ror. The  verdict  was  for  the  balance  of  an  ac- 
count. The  Code  of  Virginia  is  express,  that 
"if  a  verdict  be  rendered  hereafter,  which  does 
not  allow  interest,  the  sum  thereby  found  shall 
bear  interest  from  its  date,  whether  the  cause 
of  action  arose  heretofore,  or  shall  arise  here- 
after, and  judgment  shall  be  entered  according- 
ly. Code  of  Virginia,  1849,  ch.  177,  sec.  14,  p. 
673. 

As  the  whole  case  is  before  the  court  upon 
the  writ  of  error,  the  court  may,  and  we  think 
should,  correct  this  manifest  error.  At  all 
events  the  court  will  allow  interest  upon  the 
amount  of  the  judgment,  either  from  tne  date 
of  the  verdict  or  from  the  affirmance,  by  way 
of  damages.    Rule  18. 

If  defendant  attached  wishes  to  exempt  him- 
self from  interest,  he  must  bring  the  money  in- 
to court.  2  Rob.  Prac  205,  206,  and  cases 
there  cited. 

Mr.  Justice  Campbell  delivered  the  opinion  of 
the  court: 

The  defendants  (Rogers  &  Co.),  on  the  27th 
of  May,  1852,  recovered  in  this  court  against  the 
plaintiff  a  judgment,  in  the  following  words: 

''In  order  to  put  an  end  to  the  litigation  be- 
tween the  above  parties,  and  as  a  compromise 
the  matters  in  difference  between  them,  that 
said  Samuel  H.  Early  shall  pay  to  the  said  John 
Rogers  and  Joseph  Rogers,  between  this  and 
the  first  day  of  Septeml^r  next,  the  sum  of  ten 
thousand  dollars,  which  sum  of  ten  thousand 
dollars  the  said  John  Rogers  and  Joseph  Rogers 
agree  to  receive  of  the  said  Samuel  H.  Early, 
in  full  satisfaction  and  discharge  of  the  origi- 
nal judgment  entered  against  the  said  Early  K>r 
the  sum  of  about  $12,500,  in  said  District  (>)urt 
of  the  United  States  for  the  Western  District 
of  Virginia,  and  in  full  satisfaction  and  dis- 
charge of  all  claims  and  demands  which  said 
John  Rogers  and  Joseph  Rogers  held  against 
said  Early  in  any  account  arising  out  of  the 
dealings  on  which  said  litigation  is  founded. 

And  it  is  further  agreed,  that  the  original 
judgment  rendered  in  said  District  Court  of  the 
United  States  for  the  Western  District  of  Vir- 
608*]  ginia,  *and  which  is  taken  up  to  the 
Supreme  Court  of  the  United  States  on  a  writ 
of  error,  which  is  now  pending  in  that  court, 
may  be  entered  affirmed  in  said  Supreme 
Court  at  its  present  session,  subject  to  the 
above  agreement;  that  is,  the  judgment,  al- 
though affirmed,  shall  not  be  obligatory  for 
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more  than  the  above  sum  of  ten  thousand  dol- 
lars, to  be  paid  as  aforesaid;  and  aa  soon  as 
that  sum  is  paid,  the  said  judgment  shall  be  en- 
tered satisfied,  provided  the  amoimt  is  paid  on 
or  before  the  said  first  day  of  September  next. 
0)sts  to  be  paid  by  Early. 

M&y  18th,  1852. 

Samuel  H.  Early, 
By  Charles  Fox,  his  attorney. 
John  Rogers, 
Joseph  Rogers, 
By  James  F.  Meline,  his  attorney. 

On  consideration  whereof,  it  is  now  here  or 
dered  and  adjudged  by  this  court,  that  the 
judgment  of  the  said  District  Court  in  this 
cause  be,  and  the  same  is  hereby  affirmed,  with 
costs,  in  conformity  to  the  preceding  stipula- 
tions; and  that  the  said  plaintiffs  recover 
against  the  said  defendant,  Samuel  H.  Early, 
one  hundred  and  twenty-nine  dollars  and  fifty- 
two  cents  for  their  costs  herein  expended,  and 
have  execution  therefor. 

May  27th ." 

The  mandate  of  this  court  was  issued  in  Oc- 
tober, 1852,  and  spread  upon  the  records  of  the 
District  Court  for  the  Western  District  of  Vir- 
ginia. In  January,  1853,  an  execution  issued 
returnable  to  the  March  rules  of  that  year.  At 
the  April  Term  of  that  court,  the  plaintiff, 
Earlv,  obtained  a  rule  against  Rogers  &  Co.« 
requiring  them  to  show  cause  why  the  exeea- 
tion  so  sued  out  should  not  be  quashed;  and 
also  why  execution  on  the  said  judgment  of  the 
said  Supreme  Court  should  not  be  limited  to  the 
sum  of  $10,000,  with  interest  thereon  from  tbA 
1st  day  of  September,  1852,  and  the  costs;  and 
also  why  the  same  shall  not  be  stayed  until  tbs 
further  order  of  the  court,  on  account  of  cer- 
tain attachments  and  suggestions.  Whereupon 
the  court  ordered  the  execution  to  be  quashed, 
but  that  the  said  Rogers  &  Co.  be  allowed  lo 
sue  out  their  execution  against  said  Early  for 
the  principal  sum  of  $12,115,  with  costs,  bat 
without  interest  or  damages. 

The  writ  of  error  has  been  taken  to  bring  this 
order  awarding  the  execution  to  this  court 
We  think  the  District  Judoe  interpreted  the 
agreement  of  the  parties  and  the  judgment  of 
this  court  upon  it,  correctly.  The  parties 
made  the  reduction  of  the  judgment  to  $10,000 
dependent  upon  the  condition,  *which  [*88t 
has  not  been  fulfilled.  The  plaintiff  in  error 
had  obliged  himself  to  comply  with  this  condi- 
tion, or  to  lose  his  claim  for  a  deduction.  We 
think  the  award  of  execution,  for  the  mmoont 
contained  in  the  order,  was  proper. 

The  motion  to  stay  the  execution,  founded 
upon  the  fact  that  creditors  of  Rogers  &  Co.  had 
attached  this  debt,  by  service  of  garnishment  on 
the  plaintiff  in  the  State  Courts,  was  addressed 
to  the  legal  discretion  of  the  District  Court,  and 
its  judgment  is  not  revisable  by  this  court. 

The  mere  levy  of  an  attachment  upon  an  ex- 
isting debt,  by  a  creditor,  does  not  authorise 
the  garnishee  to  claim  an  exemption  from  the 
pursuit  of  his  creditor.  The  Attachment  AeU 
make  no  such  provision  for  his  benefit.  It  is 
the  duty  of  the  court  wherein  the  suit  against 
the  garnishee  by  his  creditor  may  be  pending, 
upon  a  proper  representation  of  the  facts,  to 
take  measures  that  no  injustice  shall  grow  out 
of  the  double  vexation.  The  court  should  as- 
certain if  the  attachment  is  prosecuted  for  a 
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bona  fide  debt,  without  oolluaion  witb  the 
debtor,  for  an  amount  corresponding  to  the 
debt,  that  no  mischief  to  tlie  security  of  the 
'  debt  will  follow  from  a  delay,  and  such  other 
(acts  as  may  be  neeeseery  for  the  protection 
and  security  of  the  creditor.  An  order  of  the 
court  to  suspend,  or  to  delay  the  creditor's 
suit,  or  bis  execution  in  whole  or  for  a  part, 
oould  be  then  made  upon  such  conditions  as 
would  do  no  wrone  to  anyone. 

It  ia  apparent  that  such  inquiries  are  proper 
only  for  the  court  of  original  jurisdiction,  in 
the  exerciae  of  the  equity  powers  over  proceed- 
ings and  suitors  before  it,  with  the  view  to  ful- 
fill its  great  duty  of  administering  justice  in 
every  case.  We  do  not  perceive  in  this  record 
evidence  that  the  district  judge  has  exercised 
his  discretion  unwisely. 


proper  remedy  to  bring  this  order  before  us, 
nor  whether  attachments  could  be  levied  from 
the  State  Court  upon  a  judgment  or  claim  in 
the  course  of  collection  in  the  courts  of  the 
United  States.  Accepting  the  case  ss  it  has 
been  made  by  the  parties,  and  has  been  argued 
at  the  bar,  our  conclusion  is. 

There  is  no  error  in  the  record,  and  the  judg- 
ment is  affirmed. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  District  Court  of 
the  United  States  for  the  Western  District  of 
Virginia,  and  was  argued  by  counael;  on  con- 
sideration whereof,  it  is  now  here  ordered  and 
adjudged  by  this  court,  that  the  judgment  of 
the  said  District  Court  in  this  cause  be,  and  the 
same  is  hereby  affirmed,  with  costs. 


« 1 0-]    -WILLIAM  EAKLY,  Plaintiff  in  Error, 

». 
JOHN  DOE,  OB  the  demise  of  Bhoda  E.  Ho- 


Wbere  tbe   language  oF  tbe 
public  notice  of  the  tlmea    * 

ihj  l?l'.    ._  .  .....  

IlHmcDt  inserted  In  some  newBpHper  publlsbed  [Q 
fiald  city,  ODce  In  eacb  week  toe  at  least  twelve 
succesBlve  weeks,"  It  must  be  advertised  (or  twelve 
run  weeks,  or  elgbty-Iour  dajs. 

Tberetore.  wbere  propertj  was  sold  after  being 
advertised  for  anly  elKbtT-two  dsfs.  tbe  sale  waa 
Illegal,  and  conveyed  do  title. 

THIS  case  came  up  by  writ  of  error  from 
the  Circuit  Court  of  the  United  States  for 
the  District  of  Columbia,  holden  in  and  for 
the  County  of  Washington. 

It  was  an  ejectment  brought  by  Rhoda  E. 
Homans,  to  recover  that  part  of  lot  number 
four,  in  square  number  seven  hundred  and 
thirty,  in  the  City  of  Washington;  beginning 
for  the  same  at  a  point  on  the  line  of  A  Street 
south,  at  tbe  distance  of  thirty-two  feet  from 
the  northeast  comer  of  said  square;  and  run- 
ning thence  due  west  with  the  line  of  said 
street,  fifty  feet  and  five  inches;  thence  due 
south,  fifty  feet;  thence  due  east,  fifty  feet  and 
five  inches;  thence  fifty  feet  to  the  place  of  be- 
ginning: and  also  into  three  messuaces  or  tene- 
14  J.,  ed. 


ments  with  the  appurtenanoes  situated  thereon, 
in  tbe  county  above  named. 

Upon  the  trial,  the  plaintiff  showed  title  ia 
herself,  and  tbe  defendant  made  title  under  a 
tax  sale,  when  tbe  jury,  under  the  iustruetioua 
of  the  court,  found  a  verdict  for  the  plaintiff. 
The  following  bill  of  exceptions  explains  the 


,  after  the 

plaintiff's  lessor  had  shown  a  legal  title  in  her- 
self, a  devisee  of  D.  Homans,  who  died  In 
August,  1850,  to  the  fifty  feet  five  inches  of 
ground  fronting  on  A  Street  by  fifty  feet  deep, 
a  part  of  lot  4,  in  square  730,  in  Washington 
City,  with  the  houses  thereon,  being  the  prem- 
ises described  in  the  declaration;  entitling  her, 
as  admitted  prima  facie,  to  recover  the  same 
as  such  devisee,  and  that  the  defendant  held 
possession  thereof  at  the  commencement  of  the 
action.  The  defendant  thereupon,  to  maintain 
the  issue  on  his  part,  offered  evidence  of  a  tax 
title  from  the  corporation  of  the  City  of  Wash- 
ington, to  sustain  which,  and  to  show  that  the 
requirements  of  the  Act  of  2flth  May,  1824, 
had  been  complied  with,  proved  the  notice 
of  the  time  and  place  of  the  tax  sale  to 
•have  been  given  by  the  city  collector,  [•«  1 1 
by  advertisement  in  the  National  Intelligencer, 
in  the  following  words: 

"Collector's  Office,  City  HaU,  1 
August  2Gth,  1S48.  ) 
On  Wednesday,  the  IBth  day  of  November 
next,  the  annexed  list  of  property  will  be 
sold  by  public  auction,  at  the  CHty  Hall  in 
the  City  of  Washington,  to  satisfy  the  cor- 
poration of  said  city  for  taxes  due  thereon 
as  stated,  unless  the  said  taxes  be  previously 
paid  to  the  collector,  with  such  expenses  and 
fees  as  may  have  accrued  at  the  time  of  pay- 
ment." And  amongst  other  property  so  ad- 
vertised was  the  following: 
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And  the  insertion  of  said  advertisement  was 
on  the  following  days: 

Saturday,  26th  Aug.,  1848* 
2d  Sept.,     " 
"  9th      **        " 

Thursday,  14th      "         " 

M         21st      " 

Saturday,  30th      '« 

7th  Oct., 

14th      "        « 

21st      "        « 

«        28th      "        " 

"  4th  Nov.,    « 

«•         11th      " 

Wednesday,  15th      ** 

And  that  on  such  last  day  above  mentioned, 

the  said  sale  took  place  and  the  defendant  be- 

eame  the  purchaser  of  said  premises  for  $55. 

Whereupon  the  plaintiff  prayed  the  opinion  and 

instruction  of  the   couit   to   the  jury,  ''that 

the  said  sale  was  invalid  and  of  no  effect,  and 

rsed  no  title  to  the  defendant  in  the  premises 
question;  because  a  period  of  twelve  full 
and  complete  weeks  had  not  intervened  be- 
tween the  26th  August,  the  time  of  the  first 
advertised  notice  of  said  sale,  and  the  15th  No- 
vember, 1848  the  day  or  time  of  said  sale,  but 
a  period  of  eleven  weeks  and  four  days  only;" 
which  opinion  and  direction  the  court  gave  as 
prayed  for  by  the  plaintiff,  to  which  opinion 
and  direction  of  the  court  to  the  jury,  the  de- 
fendant, by  his  counsel,  prayed  leave  to  except, 
and  that  the  court  would  sign  and  seal  these 
his  bill  of  exceptions,  according  to  the  form 
•  12*]  *of  the  statute  in  such  cases  made  and 

Srovided,  which  is  accordingly  done  this  17th 
ay  of  May,  1853. 

Jas.  S.  Morsell,  [seal.] 
Jas.  Dunlop,        [seal.] 

Test:    Jno.  A.  Smith,  Clerk. 

Upon  this  exception  the  case  came  up  to  this 
court  and  was  argued  by  Mr.  Lawrence  for 
the  plaintiff  in  error,  and  by  Messrs.  Redin  and 
Woodward  for  the  defendant  in  error. 

Mr.  Lawrence; 

The  only  question  in  this  case  is,  whether 
the  words  of  the  Act  of  26th  May,  4  Stat,  at 
L.  75,  ''inserted  in  some  newspaper  published 
in  said  city,  once  in  each  week  for  at  least 
twelve  successive  weeks,''  are  to  be  understood 
as  requiring  the  full  period  of  eighty-four  days 
between  the  first  and  last  advertisement,  or  as 
requiring  an  insertion  once  in  each  of  twelve 
successive  weeks. 

A  week  is  a  definite  period  of  time,  begin- 
ning on  Sunday  and  ending  on  Saturday,  4 
Pet.  361;  and  insertions  of  notice  on  Monday 
and  the  Saturday  week  following,  were  held 
to  fulfill  the  requirement  of  "one  in  each  week," 
although  thirteen  days  intervened  between 
the  two. 

It  is  maintained,  for  the  plaintiff  in  error, 
that  if  there  are  twelve  insertions  of  the  notice 
in  any  part  of  each  of  twelve  successive  weeks, 
that  is  sufiicient. 

The  counsel  for  the  defendant  in  error  con- 
tended that  the  notice  was  insufficient. 

The  last  charter  of  the  city  of  the  17th  May, 
1848,  makes  no  change  in  the  period  of  notice 
and  the  manner  of  giving  it;  they  are  still  reg- 
ulated by  the  Act  of  26th  May,  1824. 

The  words  of  the  second  section  of  that  Act 
are,  "that  public  notice  of  the  time  and  place 
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of  the  sale  of  all  real  property  for  taxes  due  the 
Gorpgration  of  the  Citv  of  Washington,  shmll 
be  given  in  all  cases  hereafter  by  advertise- 
ment, inserted  in  some  newspaper,  published  in 
said  city,  once  in  each  week,  for  at  least  twelve 
successive  weeks;  in  which  advertisement  ahall 
be  stated  the  number  of  the  lot,"  etc. 

The  facts.  The  first  insertion  was  on  Sat- 
urday, the  16th  August,  1848;  the  last,  oo 
Wednesday,  the  15th  November,  the  day  of 
the  sale,  being  a  period  of  eighty -two  days 
only,  including  both  days,  namely:  the  day  on 
which  the  notice  first  appeared,  and  the  day  of 
sale. 

The  eleventh  week  ended,  either  on  Fridav, 
the  10th  of  November,  or  on  Saturday,  the  llta, 
according  as  the  week  is  made  to  oommenee 
on  the  day  on  which  the  notice  first  appears,  or 
on  the  first  succeeding  Sunday  thereafter.  The 
twelfth  week  *could  not  expire  until  [^CIS 
Friday  the  17th,  or  Saturday  the  18th  No- 
vember, and  the  earliest  days  on  which  the 
sale  could  have  been  made  was  one  of  those 
days.  It  was  made  on  the  previous  Wednes- 
day, the  15th  November,  before  the  twehre 
weeks  had  expired. 

By  the  charter  of  1812,  it  was  direeted  that 
the  notice  should  11>e  given,  by  advertising,  at 
least  six  months,  where  the  property  belongs 
to  persons  residing  out  of  the  United  States; 
three  months,  where  it  belongs  to  persons  re- 
siding in  the  United  States,  but  out  of  the 
Distnct  of  Columbia;  and  six  weeks,  where  it 
belongs  to  persons  residing  within  the  district.* 

The  charter  of  1820,  superadded  to  the  period 
of  notice,  the  further  requisition  of  weekly  in- 
sertions of  the  advertisement  "once  a  week, 
for  at  least  six  months,  three  months,  or  six 
weeks,"  according  to  the  residence  of  the 
owner.     Section  12. 

The  Act  of  1824  changed  the  period  of  notice 
from  months  to  weeks,  but  retamed  the  further 
requirement  of  weekly  insertions,  "once  in 
each  week,  for  at  least  twelve  successive 
weeks." 

There  are,  then,  two  requirements,  as  to 
notice,  by  the  Act  of  1824:  1st,  twelve  weeks' 
notice;  and  2d,  the' insertion  of  the  advertise- 
ment once  in  each  of  those  twelve  weeks. 

The  full  period  of  twelve  weeks'  notice  mnitt 
be  given.  In  Ronkendol^  v.  Taylor,  4  Pet.  361. 
the  court  says:  "A  week  is  a  definite  period  of 
time,  commencing  on  Sunday  and  ending  oo 
Saturday:"  and,  being  thus  composed  of  seves 
days,  twelve  weeks  cannot  consist  of  less  than 
eighty-four  days.  And  that  case  sanctions  the 
idea,  that  the  whole  period  of  twelve  weeks 
should  elapse  before  the  sale.  Whether  the  week 
be  made  to  commence  on  the  day  on  which 
the  notice  is  first  published,  and  to  end  on  the 
seventh  day  thereafter;  or  to  begin  on  the 
Sunday  following  the  first  day  of  the  notice, 
and  end  on  the  succeeding  Saturday,  is  im- 
material in  this  case;  the  result — not  twelve 
weeks'  notice — is  the  same  on  either  mode  of 
computation.  The  first  insertion  was  on  Sat- 
urday, the  26th  August.  If  the  week  eon- 
menced  on  that  day  and  ended  on  the  followinfr 
Friday,  there  are  but  eighty -two  days,  in 
eluding  both  day  of  notice  and  day  of  sale.  If 
it  began  on  Sunday,  the  27th,  and  ended  co 
the  succeeding  Saturday,  there  would  be  bat 
eighty-one  days,  includmg  both.     And   if  the 
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true  rule  be  to  include  the  day  on  which  the 
notice  first  appears,  and  to  exclude  the  day  of 
sale,  there  would  still  be  but  the  same  eighty- 
one  days— eleven  weeks  and  four  days. 

The  expression  in  the  Act  of  1824  is  "once 
in  each  week,  for  at  least  twelve  successive 
weeks/*  not  merely  once  in  each  week,  but  once 
in  each  week  "for"  twelve  weeks  during  or 
through  that  certain  space  of  time;  and  not 
614*]  merely  for  twelve  'weeks,  but  for  **at 
least"  twelve  successive  weeks,  not  less  than 
that  whole  period. 

The  notice,  according  to  Ronkendorff  v.  Tay- 
lor, may  be  inserted  on  any  day  in  each  of 
those  twelve  weeks,  on  the  last  day  of  the 
eleventh  week  and  the  first  day  of  the  tweltth 
week.  But  that  rule  was  not  meant,  as  the 
corporation  ofiicers  seem  to  have  supposed,  to 
authorize  the  collector  to  abridge  the  period  of 
notice;  to  insert  one  advertisement  in  each  of 
the  first  eleven  weeks  and  a  twelfth  on  the 
fourth  day  after  the  end  of  the  eleventh  week, 
and  to  sell  on  that  day  and  before  the  twelfth 
week  had  fully  expired.  The  corporation  by- 
law followed  the  words  of  the  Act  of  Con- 
gress.   The  collector  has  no  dispensing  power. 

All  the  analogies  require  the  full  term.  As 
the  familiar  instance  of  six  months'  notice  to 
quit  or  four  months'  notice  of  publication 
against  non-residents  under  our  Acts  of  As- 
sembly; four  or  six  whole  months,  less  will  not 
do.  In  aU  judicial  sales,  either  by  sheriff  or 
trustee,  the  period  of  notice  is  usually  pre- 
scribed, and  the  full  term  must  be  given.  And 
as  to  these  tax  sales.  The  fourth  point  in  Pratt 
and  the  Corporation,  8  Wheat.  681,  as  seen  in 
the  record,  was  whether  sufficient  notice  had 
been  given.  After  the  first  insertion  of  the 
advertisement,  the  amount  of  the  taxes  was 
changed  without  any  change  in  the  day  of  sale, 
so  that  the  full  period  of  notice  was  not  given 
after  such  change.    The  sale  was  adjudged  bad. 

So  in  Pope  &  Hamner  v.  Headen,  5  Ala. 
433.  The  law  required  "ninety  days'  notice" 
of  the  sale,  to  be  published  in  some  newspaper. 
The  advertisement  was  dated  the  Ist  of  No- 
vember, 1839,  and  was  then  handed  to  the  pub- 
lisher of  the  newspaper;  was  inserted  therein 
weekly  from  the  6th  of  November,  which  was 
the  first  day  of  publication,  until  the  29th  of 
January,  1840,  and  the  sale  took  place  on  the 
3d  of  February,  1840.  Between  the  date  of 
the  advertisement  and  the  day  of  sale  there 
were  more  than  ninety  days;  but  between  the 
first  day  of  the  publication  and  the  day  of  sale 
there  were  but  eighty-nine  days,  excluding,  as 
the  court  did  there,  the  first,  and  including  the 
last  day.  The  date  of  the  advertisement  and 
the  handing  of  it  to  the  publisher  within  time 
were  considered  by  the  court;  but  the  sale  was 
held  to  be  clearly  void. 

In  our  case,  counting  from  the  date  of  the 
advertisement,  the  25th  of  August  instead  of 
the  26th,  the  day  of  its  publication,  and  even 
including  the  day  of  its  date,  and  also  the  day 
of  sale,  there  are  not  eighty-four  days,  but 
eighty-three  only. 

See,  also,  Lyon  et  al.  v.  Hunt  et  al.,  11  Ala. 
295,  for  a  full  collection  of  the  cases. 

It  is  not  enough  to  give  twelve  or  more  in- 
615*]  sertions  of  the  advertisement.  'It  may 
be  continued  twice  or  thrice  a  week,  or  even 
daily.  In  the  early  charters  the  corporation 
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began  simply  with  the  period  of  notice:  six 
weeks,  three  months,  six  months.  Weekly  in- 
sertions were  first  superadded  by  the  charter  of 
1820,  and  have  been  continued  by  the  Act  of 
1824.  But  the  law  is  not  satisfied  by  a  com- 
pliance with  that  requisite  merely.  Each  re- 
quirement of  the  law  must  be  observed.  Here 
both,  namely:  "twelve  weeks  at  least,"  and 
weekly  insertions,  are  essential  to  the  validity 
of  the  sale.  The  non-observance  of  either  de- 
stroys it,  as  much  so  as  the  omission  of  both. 

Neither  of  these  requirements  can,  as  to  the 
other,  be  deemed  the  primary  requisite.  If 
either  could  be  so  considered,  it  would  be  the 
period  of  notice  rather  than  the  number  of 
insertions. 

It  is  purely  a  matter  of  positive  law.  The 
rules  are  arbitrary;  eleven  weeks  and  four  days 
might  have  answered  just  as  well  aa  twelve 
weeks;  but  the  statute  says  twelve  weeks,, 
meaning  twelve  full  or  whole  weeks.  The 
language  is  clear  and  express;  there  is  no  room 
for  construction  or  discretion.  In  8  Wheat., 
687,  Judge  Johnson  asks:  "What  have  we  to 
do  with  such  inquiries  in  cases  of  positive 
enactment  ?" 

The  Act  means  that  notice  of  the  sale  shall 
be  given  by  publication  for  at  least  twelve 
weeks  prior  to  the  day  of  sale,  which  notice 
shall  also  be  published  once  in  each  of  those 
twelve  weeks.  The  object  in  naming  the  period 
of  notice  was  to  give  the  owner  time  for  pay- 
ing the  taxes;  and  in  requiring  weekly  in- 
sertions, to  afford  him  a  better  opportunity  of 
seeing  the  advertisement  of  sale. 

These  sales  are  nowhere  regarded  with  favor, 
but  are  everywhere  tested  by  the  strictest  rules. 
They  are  penal,  lead  to  forfeiture  of  estate,, 
and  whatever  is  prescribed  to  give  them  validi- 
ty must,  and  ought  to  be,  observed,  and  has  al- 
ways been  required.  4  Wheat.  77;  6  Wheat. 
119;  6  Pet.  328;  9  How.  248. 

It  is  idle  for  the  officer  or  collector  of  the 
corporation  to  be  speculating  and  refining  in 
this  way.  Why  not  give  the  legal  notice? 
Where  is  the  inconvenience  in  giving  three  or 
four  days'  more  notice,  or  waiting  a  few  days 
longer  for  the  taxes? 

They  will  not  be  lost  by  the  avoidance  of  the 
sale.  The  corporation  has  the  power  to  re- 
assess the  taxes  on  the  same  property.  Act  of 
1824,  sec.  3. 


Mr.  Justice  Wayne  delivered  the  opinion  of 
the  court: 

This  is  an  ejectment  suit  for  part  of  lot  No. 
4,  in  square  No.  730,  in  the  City  of  Washington. 

The  only  question  raised  by  counsel  in  the 
argument  of  the  case  here,  is,  whether  where 
property  has  been  assessed  for  taxes,  it  can  be 
considered  as  having  been  regularly  advertised^ 
and  'regularly  sold,  if  it  shall  be  sold  [*616 
before  twelve  full  weeks  (or  eighty -four  days) 
have  passed  from  the  date  of  the  first  advertise- 
ment. Eighty-four  days*  advertisement  were 
not  given  when  the  property  in  dispute  in  this* 
case  was  sold.  Upon  the  trial  in  the  Circuit 
Court,  the  plaintiff  in  that  court  prayed  its  in- 
struction to  the  jury  in  these  words:  "That 
the  said  sale  was  invalid  and  of  no  effect,  and 
passed  no  title  to  the  defendant  in  the  premises 
in  question;  because  a  period  of  twelve  full 
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weeks  had  not  intervened  between  the  26th  of 
August,  the  time  of  the  first  advertised  notice 
of  sale,  and  the  15th  of  November,  1848,  the 
day  or  time  of  sale,  but  a  period  of  eleven 
weeks  and  four  days  only."  The  court. gave 
the  instruction  accordingly.  The  defendant's 
counsel  excepted  to  the  same.  The  court,  upon 
his  prayer,  allowed  it,  and  the  case  is  regularly 
here  by  writ  of  error. 

It  appears  that  the  notice  for  sale  of  the 
property  in  dispute  was  inserted  in  the  Nation- 
al Intelligencer  twelve  times  in  successive 
weeks,  the  first  insertion  being  on  Saturday, 
the  26th  of  August,  and  the  last  on  the  15th  of 
November,  the  day  of  sale.  Including  the  26th 
of  August  as  one  of  the  days  of  the  notice,  and 
the  15th  of  November  necessarily  as  another, 
we  find  that  the  notice  was  given  only  for 
eighty-two  days.  The  langua^  of  the  statute 
regulating  the  notice  to  be  given,  is  in  these 
words:  'That  public  notice  of  the  tiibe  and 
place  of  the  sale  of  all  real  property  for  taxes 
due  the  corporation  of  the  City  of  Washington, 
shall  be  given  hereafter,  by  advertisement,  in- 
serted in  some  newspaper  published  in  said 
city,  once  in  each  week,  for  at  least  twelve 
successive  weeks."  Now,  the  first  week  fol- 
lowing the  date  of  the  advertisement  expired 
with  the  next  Friday,  the  10th  of  November, 
and  if  the  computation  is  carried  out,  it  will  be 
found  that  the  twelfth  week  expired  on  the 
17th  of  November.  But  the  sale  was  made  two 
days  before,  on  the  15th  of  November,  the  labt 
insertion  of  the  notice  being  on  the  day  of  sale. 

So  there  were  eleven  insertions  of  the  notice 
in  the  newspaper  in  different  weeks  (making, 
with  the  first,  twelve)  after  the  expiration  of 
the  week  from  the  first  insertion,  and  the  point 
to  be  settled  is,  whether  the  statute  means  that 
twelve  insertions  in  successive  weeks  is  suf- 
ficient notice,  without  respect  to  the  number 
of  days  in  twelve  weeks.  We  do  not  doubt  if 
the  statute  had  been  "once  in  each  week  for 
twelve*  successive  weeks,"  a  previous  notice  of 
the  particular  day  of  sale  having  been  given 
to  the  owner  of  the  property,  that  it  might 
very  well  be  concluded,  that  twelve  notices  in 
different  successive  weeks,  though  the  last  in- 
sertion of  the  notice  for  sale  was  on  the  day  of 
sale,  was  sufficient.  But  when  the  legislator 
has  used  the  words,  for  at  least  twelve  suc- 
cessive weeks  we  cannot  doubt  that  the 
•  17*]  *words,  at  least  as  they  would  do  in 
•common  parlance,  mean  a  duration  of  the  time 
that  there  is  in  twelve  successive  weeks,  or 
•eighty-four  days.  Every  statute  must  be  con- 
strued from  the  words  in  it,  and  that  construc- 
tion is  to  be  preferred  which  gives  to  all  of 
them  an  operative  meaning.  Our  construction 
of  the  statute  under  review  gives  to  every  word 
its  meaning.  The  other  leaves  out  of  con- 
sideration the  words  "for  at  least,"  which  mean 
a  space  of  time  comprehended  within  twelve 
successive  weeks,  or  eighty-four  days.  The  pre- 
position for,  means  of  itself  duration  when  it 
is  put  in  connection  with  time,  and  as  all  of 
■us  use  it  in  that  way,  in  our  every  day 
conversation,  it  can  not  be  presumed  that  the 
legislator,  in  making  this  statute,  did  not 
mean  to  use  it  in  the  same  way.  Twelve  suc- 
cessive weeks  is  as  definite  a  designation  of 
time,  according  to  our  division  of  it  as  can  be 
Toade.  When  we  say  that  anything  may  be  i 
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done  in  twelve  weeks,  or  that  it  shall  not  be 
done  for  twelve  weeks,  after  the  happening  of 
a  fact  which  is  to  precede  it,  we  mean  that  it 
may  be  done  in  twelve  weeks,  or  eighty-four 
days,  or  as  the  case  may  be,  that  it  shall  not 
be  done  before.  The  notice  for  sale,  in  this 
instance,  was  the  fact  which  was  to  precede  the 
time  for  sale,  and  that  is  neither  qualified  nor 
in  any  way  lessened  by  the  words  "once  a 
week,"  which  precede  in  this  statute  thoee 
which  follow  them,  "for  at  least  twelve  suc- 
cessive weeks."  We  think  that  the  court  did 
not  err  in  refusing  to  give  to  the  jury  the  in- 
struction which  was  asked  by  the  defendant 
upon  the  trial  of  this  case. 

The  construction  of  the  statute  will  be  recog- 
nized to  be  in  harmony  with  that  policy  of  the 
law  which  experience  has  established  to  protect 
the  ownerships  of  property  from  devestiture  by 
statutory  sales,  where  there  has  not  been  a 
substantial  compliance  with  the  law,  by  whieli 
a  public  'officer  is  empowered  to  sell  it. 

Property  is  liable  to  be  sold  on  account  of  an 
undischarged  obligation  of  the  owner  of  it  to 
the  public  or  to  his  creditors.  But  it  can  only 
be  done  in  either  case  where  there  has  been  a 
substantial  compliance  with  the  prerequisites 
of  the  sale,  as  those  are  fixed  by  law.  Any  as- 
sumption by  the  officer  appointed  to  make  the 
sale,  or  disregard  of  them,  the  law  discount- 
enances. He  may  not  do  anything  of  himself, 
and  must  do  all  as  he  is  directed  by  the  law 
under  Which  he  acts.  He  may  not,  by  any 
misconstruction  of  it,  anticipate  the  time  for 
sale  within  which  the  owner  of  the  property 
may  prevent  a  sale  of  it,  by  paying  the  de- 
mand against  him,  and  the  expenses  which  may 
have  been  incurred  from  his  not  having  done  so 
before.  This  the  law  always  presumes  that 
the  owner  may  do,  until  a  sale  has  been  made. 
He  may  arrest  the  uplifted  hammer  of  the 
auctioneer  *when  the  cry  for  sale  is  [*•!• 
made,  if  it  be  done  before  a  bona  fide  bid  has 
been  made.  The  authority  of  the  officer  to  sell 
is,  as  it  was  in  this  case,  "unless  the  taxes  be 
previously  paid  to  the  collector,  with  sudi  ex- 
penses as  may  have  accrued  at  the  time  of  pay- 
ment." There  is  a  difference,  it  is  true,  in  the 
strictness  required  in  a  tax  sale,  and  that  of  a 
sale  made  under  judgment  and  execution;  bat 
in  both,  the  same  rule  applies  as  to  the  full 
notice  of  time  which  the  law  requires  to  be 
given  for  the  sale.  'In  deciding  upon  tax  land 
titles,  great  strictness  has  always  been  ob- 
served. The  collector's  proceedings  are  closely 
scanned.  The  purchaser  is  bound  to  inqnire 
whether  he  has  done  so  or  not.  He  buys  at  his 
peril,  and  can  not  sustain  his  title  without 
showing  the  authority  of  the  collector  and  the 
regularity  of  his  proceedings." 

This  court  said,  in  Williams  ▼.  Pejrtoa,  4 
Wheat.  77,  that  the  authority  given  to  a  col- 
lector to  sell  land  for  the  non-payment  of  the 
direct  tax,  "is  a  naked  power  not  oonpled  with 
an  interest."  In  all  such  cases  the  law  requires 
that  every  prerequisite  to  the  exercise  of  that 
power  must  precede  its  exercise,  that  the  agent 
must  pursue  that  power  or  his  act  will  not  be 
sustained  by  it.  Again,  in  RonkendorflTs  case, 
4  Pet.  349,  this  court  repeated  that  in  an  ex- 
parte  proceeding,  as  a  sale  of  lands  for  taxes, 
under  a  special  authority,  great  strictness  is  re- 
quired«     An  individual  cannot  be  devested  of 
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his  property  against  his  consent,  until  every 
substantial  requisite  of  the  law  has  been  com- 
plied with.  The  proof  of  the  regularity  of  the 
collector's  proceedings  devolves  upon  the  per- 
son who  claims  under  the  collector's  sale.  At 
an  earlier  day,  the  court  decided,  in  Stead's 
Executors  v.  Course,  4  Cranch,  403:  A  col- 
lector selling  lands  for  taxes,  must  act  in  con- 
formity with  the  law  from  which  his  power  is 
derived;  and  the  purchaser  is  bound  to  inquire 
whether  he  has  so  acted.  It  is  incumbent  upon 
the  vendee  to  prove  the  authority  to  sell. 
See,  also,  McCIung  v.  Ross,  5  Wheat.  116; 
Thatcher  v.  Powell,  6  Wheat.  119.  The  de- 
cisions made  by  this  court  are  full  as  to  the 
circumstances  under  which  tax  titles  may  be 
set  aside.  We  recommend  also  the  perusal  of 
the  case  of  Lyon  et  al.  v.  Burt  et  al.  in  11 
Ala.,  cited  by  the  counsel  for  the  defendant  in 
error;  and  to  all  of  the  cases  cited  in  the  opin- 
ion of  Chief  Justice  Collier.  It  is  not  neces- 
sary for  us  to  extend  this  opinion  farther  in 
citing  cases  upon  tax  sales.  So  far  as  we 
know,  the  law  upon  the  subject  is  the  same 
throughout  the  United  States,  and  where  differ- 
ences exist  they  have  occurred  from  a  different 
phraseology  in  statutes,  and  not  from  any 
discordance  in  the  views  of  judges  in  respect 
to  the  common  law  to  be  applied  in  tax  sales. 

See  4  Cranch,  403;  9  Cranch,  64;  1  Scam. 
619»]  336;  1  Bibb,  295;  *5  Mass.  403;  4  Dec. 
&  Bal.  363;  3  Ohio,  232;  2  Ohio,  378;  3  Yeates, 
284;  2  Yeates,  100;  13  S.  &  R.  208;  4  Dec.  & 
Bal.  386;  6  Wheat.  116;  6  Wheat.  119;  1 
Yeates,  300;  3  Monroe,  271;  1  Tyler,  295;  14 
Mass.  177;  8  Wheat.  681;  15  Mass.  144;  Green. 
;539;  Taylor  N.  C.  480;  3  Hawks.  283;  1  Gilm. 
26;  10  Wend.  346;  18  Johns.  441;  5  Ala.  433. 
I  have  not  the  reports  of  the  Supreme  Court  of 
Georgia  at  hand  to  cite  from  them  any  cases 
of  tax  sales,  if  any  have  been  decided  by  it, 
but  I  know  that  the  decisions  of  the  courts 
in  that  State  are  the  same  as  those  stated  in 
this  opinion  and  in  the  cases  cited. 

We  affirm  the  judgment  of  the  Circuit  Court. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Columbia, 
holden  in  and  for  the  County  of  Washington, 
and  was  argued  by  counsel;  on  consideration 
whereof,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said 
Circuit  Court  in  this  cause  be,  and  the  same 
18  hereby  affirmed,  with  costs. 


CRUZ  CERVANTES,  Appellant, 

V. 

THE  UNITED  STATES. 

Judgment  of  District  Court  reversed,  for  its 
record  not  showing  its  jurisdiction. 

Upon  an  appeal  from  the  District  Court  of  the 
United  States  for  the  Northern  District  of  Cali- 
fornia, where  it  did  not  appear,  from  the  pro- 
•ceedings,  whether  the  land  claimed  was  within  the 
Northern  or  Southern  District,  this  court  will  re- 
verse the  judgment  of  the  District  Court  and  re- 
jDand  the  case  for  the  purpose  of  making  its  JU' 
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risdlctlon  apparent  (if  It  should  have  any),  and  of 
correcting  any  other  matter  of  form  or  substance 
which  may  be  necessary. 

THIS  was  an  appeal  from  the  District  Court 
of  the  United   States  for  Northern  Cali- 
fornia. 

In  February,  1852,  Cervantes  filed  before  the 
Board  of  Commissioners  to  ascertain  and  settle 
the  private  land  claims  in  California,  the  fol- 
lowing claim: 

Cruz  Cervantes,  a  citizen  of  said  State,  gives 
notice  that  he  claims,  by  virtue  of  a  grant  from 
the  Mexican  nation,  a  tract  of  land  situated  in 
the  County  of  Santa  Clara,  in  said  State,  and 
known  by  the  name  of  San  Joaquin  or  Rosa- 
Morada,  with  the  boundaries  described  in  the 
grant  thereof,  to  wit:  on  one  side  the  arroyo  of 
San  Felipe;  on  the  second  side,  the  hills  or 
mountains  *of  San  Joaquin;  on  the  [*620 
third,  the  arroyo  of  Santa  Anna,  and  on  the 
fourth,  a  line  drawn  through  the  plain  of  San 
Juan. 

Said  land  was  conceded  to  claimant  by  a 
grant  issued  on  the  1st  of  April,  1836,  by  Don 
Nicolas  Gutienez,  superior  political  chief  ad 
interim  of  California,  and  tnereby  authorized 
to  grant  lands  in  the  name  «nd  on  behalf  of 
the  Mexican  nation.  On  the  18th  February, 
1841,  judicial  possession  was  given  to  claimant 
by  Juan  Miguel  Anzar,  Judge  of  First  Instance 
of  that  jurisdiction. 

Said  land  has  been  occupied  by  claimant,  ac- 
cording to  law  and  the  directions  contained  in 
said  grant,  and  is  now  held  by  him  in  quiet  pos- 
session. 

There  is  no  confficting  grant  to  said  land,  or 
any  part  thereof,  in  the  knowledge  of  claim- 
ant. 

Said  land  has  never  been  surveyed,  but  its 
boundaries  are  natural  and  well  known,  and 
may  be  easily  traced.  It  is  supposed  to  con- 
tain the  quantitv  of  two  sitios  de  ganado 
mayor,  more  or  less. 

A  copy  and  translation  of  said  grant,  and  a 
copy  of  said  act  of  judicial  possession,  are  here- 
with presented,  and  the  originals  are  ready  to 
be  produced  and  proved,  as  may  be  required. 
On  the  3d  of  August,  1852,  Commissioner  Harvv 
J.  Thornton  delivered  the  opinion  of  the  board, 
declaring  the  claim  valid. 

In  July,  1853,  the  following  notice  was  issued< 

Cruz  Cervantes,  Claimant,  1 

▼.  V 

United  States.  J 

Attomey-Qeneral's  OfiSce,  ) 

Washington,  D.  C,  July  11th,  1863.  J 
Ton  will  please  take  notice  that  the  appeal 
in  the  above  case  from  the  decision  of  the  com- 
missioners, to  ascertain  and  settle  the  private 
land  claims  in  the  State  of  California  to  the 
District  Court  of  the  United  States,  for  the 
Northern  District  of  California,  will  be  pros- 
ecuted by  the  United  States. 

C.  Cushing, 

Attorney-General  United  States. 

To  the  Clerk  of  the  District    Court    of    the 

United  States  for  the  Northern  District  of 

California,  San  Francisco. 

At  a  special  term  of  the  District  Court  of  the 

United   States  of  America,  for  the  Northern 

District  of  California,  held  at  the  Court  House 

in  the  City  of  San  Francisco,  on  Monday,  the 

thirty-first  day  of  October,  in  the  year  of  our 
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Lord  one  thousand  eight  hundred  and  fifty- 
three. 

Present,  the  Honorable  Ogden  Hoffman,  Dis- 
trict Judge. 

The  United  States,  Appellants, 

▼. 

Cruz  Cervantes,  Appellee. 

This^  cause  coming  on  to  be  heard  at  the 
above-stated  term,  on  appeal  from  the  final 
decision  of  the  commissioners  to  ascertain  and 
621*]  *settle  private  land  claims  in  the  State 
of  California,  under  the  Act  of  Congress  ap- 
proved 3d  of  March,  1851,  upon  the  transcript 
of  the  proceedings  and  decision,  and  the  papers 
and  evidence  on  which  said  decision  was  found- 
ed; and  it  appearing  to  the  court  that  said 
transcript  had  been  duly  and  regularly  filed 
in  pursuance  of  the  I2th  section  of  the  Act  of 
Congress,  approved  August  31st,  1852. 

And  the  argument  of  counsel  for  the  United 
States  and  for  the  claimant  being  heard,  it  is 
ordered,  adjudged  and  decreed  that  the  de- 
cision of  the  said  commissioners  be  in  all 
things  reversed  and  annulled;  and  that  the  said 
claim  be  held  invalid  and  rejected. 

(Signed)  Ogden  Hoffman, 

U.  S.  District  Judge. 

Cervantes  appealed  from  this  decree  to  this 
court,  which  appeal  was  allowed. 

It  was  argued  by  Mr.  William  Carey  Jones 
for  the  appellant,  when 

Mr.  Justice  McLean  delivered  the  following 
opinion  of  the  court: 

It  does  not  appear,  from  the  proceedings  be- 
fore the  District  Court,  that  the  land  claimed 
is  within  the  Northern  Judicial  District  of 
California.  This  is  necessary  to  give  that 
court  jurisdiction.  It  can  exercise  no  power 
over  any  claim  where  the  land  lies  in  the 
Southern  Judicial  District  of  the  same  state. 

This  court  has  often  held,  unless  the  juris- 
diction of  the  Circuit  or  District  Court  appear 
in  the  record,  the  judgment  of  such  court  may 
be  reversed  on  a  writ  of  error.  It  is  therefore 
important,  that  in  dealing  with  land  titles,  the 
jurisdiction  of  the  inferior  court  should  ap- 
pear in  the  proceeding. 

From  a  map  of  the  State  of  California,  re- 
cently published,  it  appears  the  land  claimed 
in  this  case  lies  in  the  Southern  District,  and 
if  so,  no  jurisdiction  attached  to  the  court 
where  the  proceeding  was  instituted. 

For  the  purpose  of  correcting  the  proceeding 
in  this  respect,  the  decision  of  the  District 
Court  is  reversed,  and  the  cause  is  remanded 
to  that  court  with  leave  to  amend  the  proceed- 
ing in  regard  to  the  jurisdiction  of  the  District 
Court,  and  to  any  other  matter  of  form  or  sub- 
stance which  may  be  necessary. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  District  Court  of 
the  United  States  for  the  Northern  District  of 
California,  and  it  not  appearing  therefrom  that 
622*]  the  *land  claimed  is  within  the  North- 
em  Judicial  District  of  California,  it  is,  on 
consideration  thereof,  now  here  ordered  and 
decreed  by  this  court,  that  the  decree  of  the 
said  District  Court  in  this  cause  be,  and  the 
same  is  hereby  reversed;  and  that  this  cause 
be.  and  the  same  is  hereby  remanded  to  the 
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said  District  Court,  with  leave  to  amend  the 
proceedings  in  regard  to  the  jurisdiction  of  the 
said  District  Court,  and  also  in  regard  to  any 
other  matter  of  form  or  substance  which  maj 
be  necessary. 


JOHN  C.  DESHLER 

V. 

GEORGE  C.  DODGE. 

Assignee  can  maintain  replevin  in  Circuit 
Court  for  bank  notes,  although  masignor 
could  not. 

The  eleventh  section  of  the  Jadidary  Act  of 
1789,  says,  **nor  shall  any  District  or  Clrcnlt 
Court  have  cognisance  of  any  suit  to  recover  the 
contents  of  any  promissory  note  or  other  cboss 
in  action  in  favor  of  an  asslffnee  unless  a  salt 
might  have  been  prosecuted  in  such  coart  to  re- 
cover the  said  contents  if  no  assiirnment  bad  becB 
made,  except  in  cases  of  foreign  bills  of  exchange.** 

This  clause  has  no  application  to  the  case  of  a 
suit  by  the  assignee  of  a  chose  in  action  to  recover 
possession  of  the  thing  in  specie,  or  damages  for  Its 
wrongful  caption  or  detention. 

Therefore,  where  an  assignee  of  a  package  sf 
bank  notes  brought  on  action  of  replevin  for  ths 
package,  the  action  can  be  maintained  In  the  Cir- 
cuit court,  although  the  assignor  could  not  hte- 
self  have  sued  in  that  court. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  States 
for  the  District  of  Ohio. 

It  was  an  action  of  replevin  brought  by 
Deshler,  a  resident  and  citizen  of  the  State  of 
New  York,  against  Dodge,  a  citizen  and  resi- 
dent of  the  State  of  Ohio. 

The  proceedings  in  the  case  were  these: 

In  March,  1853,  Deshler  filed  in  the  Circoit 
Court  of  the  United  States  for  the  District  of 
Ohio  the  following  prsM^ipe  and  affidavit: 

Praecipe.  Issue  a  writ  of  replevin  for  the  fol- 
lowing goods  and  chattels,  to  wit:  s  quantity 
of  bank  bills,  of  various  denominations,  con- 
sisting of  fives,  tens,  twenties  and  fifties,  given 
for  the  payment,  in  the  aggregate,  of  the 
sum  of  $10,580,  being  the  same  bank  bills  taken 
by  the  said  George  C.  Dodge,  from  the  City 
Bank  of  Cleveland,  on  the  26th  of  March,  1853. 
Also  another  quantity  of  bank  bills,  of  various 
denominations,  consisting  of  ones,  twos,  threes, 
fours,  fives,  tens,  twenties,  fifties  and  hundreds, 
and  given  for  the  payment,  in  the  aggregate, 
for  the  sum  of  $7,065,  being  the  same  bank  bills 
taken  by  the  said  George  C.  Dodge,  from  the 
Merchants'  Bank  of  Cleveland,  on  the  26th  of 
March,  A.  D.  1853.  Also  another  quantity  of 
bank  bills,  of  various  denominations,  consisting 
of  ones,  twos,  *threes,  fives,  tens,  [^CS^ 
twenties,  fifties  and  hundreds,  and  given  for 
the  payment,  in  the  aggregate,  of  the  sum  of 
$9,216,  being  the  same  bank  bills  taken  by  the 
said  George  C.  Dodge  from  the  Canal  Bank  of 
Cleveland,  on  the  26th  of  March,  A.  D.  I8&X. 
Also  another  quantity  of  bank  bills,  of  ▼arion* 
denominations,  consisting  of  ones,  twos,  threes, 
fives,  tens,  twenties,  fifties  and  hundreds,  and 
given  for  the  pajrment,  in  the  aggregate,  of 
the  sum  of  $11,220,  being  the  same  bank  bills 
taken  by  the  said  George  C.  Dodge,  from  the 
Commercial  Bank  of  Cleveland,  on  the  2Mi  of 
March,  A.  D.  1853. 

Affidavit.  John  G.  Deshler,  plahitiff  in  the 
case  in  the  annexed  precipe  named,  being  first 
duly  sworn  does  depose  and  say:  that  he  has 
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good  right  to  the  possession  of  the  goods  and 
chattels  described  in  the  annexed  praecipe,  and 
that  the  same  are  wrongfully  detained  by  the 
said  George  C.  Dodge,  named  as  defendant  in 
the  said  prsecipe;  and  that  the  ^id  goods  and 
chattels  were  not  taken  in  execution  on  any 
judgment  against  the  said  John  G.  Deshler,  nor 
for  the  payment  of  any  tax,  fine  or  amerce- 
ment assessed  against  the  said  Deshler,  nor  by 
virtue  of  any  writ  of  replevin,  or  any  other 
mesne  or  final  process  whatsoever  issued 
against  the  said  Deshler.  Said  Deshler  further 
makes  oath  and  says,  that  he  is  a  citizen  and 
resident  of  the  State  of  New  York,  and  that 
the  said  George  C.  Dodge  is  a  citizen  and  a 
resident  of  the  State  of  Ohio. 

U.  S.  America,  District  of  Ohio,  ss. 

John  G.  Deshler. 

The  writ  was  issued  accordingly,,  and  served 
by  the  marshal.  The  property  was  appraised 
Mt  $38,592.  Deshler  gave  the  usual  replevin 
bond. 

At  April  Term,  1853,  Dodge  made  the  follow- 
ing motion: 

And  now  comes  the  said  George  C.  Dodge,  by 
R.  P.  Spalding,  his  attorney,  and  moves  the 
court  for  a  rule  on  the  plaintiff  to  show  cause, 
during  the  present  term,  why  the  said  si|it 
should-  not  stand  dismissed,  for  all  and  singular 
the  reasons  following,  to  wit: 

1st.  Because  there  is  no  sufficient  affidavit 
filed  by  plaintiff  as  a  predicate  for  the  writ  of 
replevin. 

2d.  Because  it  does  not  comport  with  sound 
public  policy,  that  any  portion  of  the  revenue 
of  the  State  should  be  arrested,  at  the  instance 
of  the  taxpayers,  or  other  person  for  his  bene- 
fit, and  taken  from  the  hands  of  the  collector, 
through  the  instrumentality  of  the  writ  of 
replevin. 

3d.  Because  the  several  bank  bills  in  the 
writ  specified  were  assigned  to  the  plaintiff  by 
said  several  banks  in  the  City  of  Cleveland,  for 
the  sole  purpose  of  instituting  suit  in  this 
624*]  court.  *4th.  Because  said  assignment 
from  said  banks  to  said  John  G.  Deshler  was 
colorable  merely,  and  operates  as  a  fraud  upon 
the  Act  of  Congress  of  September  24,  1789, 
establishing  the  judicial  courts  of  the  United 
States. 

5th.  Because  this  court  is  debarred  taking 
jurisdiction  of  this  case  by  a  provision  con- 
tained in  the  eleventh  section  of  said  Act  of 
Congress  of  September  24,  1789,  in  the  words 
following:  "Nor  shall  any  district  or  circuit 
court  have  cognizance  of  any  suit  to  recover 
the  contents  of  any  promissory  note  or  other 
chose  in  action  in  favor  of  any  assignee,  unless 
«  suit  mig^t  have  been  prosecuted  in  such 
court,  to  recover  the  said  contents,  if  no  assign- 
ment had  been  made,  except  in  cases  of  foreign 
bills  of  exchange."  It  bemg  admitted,  for  the 
purposes  of  this  motion,  that  the  said  John  G. 
Deshler  derived  all  his  right  to  said  bank  notes 
from  an  assignment  in  writing  made  to  him  by 
the  Commercial  Bank,  the  Merchants'  Bank, 
the  City  Bank,  and  the  Canal  Bank  of  Cleve- 
land, all  corporate  bodies  in  the  State  of  Ohio, 
after  the  seizure  of  the  said  bank  bills,  by  the 
said  George  C.  Dodge,  as  treasurer  of  Cuya- 
hoga County,  to  satisfy  sundry  taxes  assessed 
against  said  banks.  R.  P.  Spalding, 

Attorney  for  defendant. 
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In  August,  1853,  the  court  overruled  the  mo- 
tion, but  permitted  the  defendant  to  set  up 
the  same  matter,  by  plea. 

At  the  same  term,  the  plaintiff,  Deshler,  filed 
his  declaration,  and  Dodge  filed  the  following 
plea: 

And  the  said  George  C.  Dodge,  in  his  own 
proper  person,  comes  and  says,  that  this  court 
ought  not  to  have  or  take  further  cognizance  of 
the  action  aforesaid,  because  he  says  that  on 
the  day  and  year  in  the  said  declaration  men- 
tioned, to  wit:  on  the  twenty-sixth  of  March, 
in  the  year  one  thousand  eight  hundred  and 
fifty-three,  he,  the  said  George  C.  Dodge,  was 
acting  as  treasurer  of  the  County  of  Cuya- 
hoga, in  the  State  of  Ohio,  and  as  such  treas- 
urer on  the  day  and  year  last  mentioned,  at 
Cleveland,  in  the  County  of  Cuyahoga  afore- 
said, held  in  his  hands  for  collection  the  tax 
duplicate  of  said  County  of  Cuyahoga,  for  the 
year  one  thousand  eight  hundred  and  fifty-two, 
upon  which  tax  duplicate  sundry  large  amounts 
of  taxes  stood  assessed  against  the  several 
banks  in  the  plaintiff's  declaration  mentioned, 
to  wit:  against  the  City  Bank  of  Cleveland,  the 
Merchants'  Bank  of  Cleveland,  the  Canal  Bank 
of  Cleveland,  and  the  Commercial  Bank  of 
Cleveland,  which  said  taxes,  with  a  large 
amount  of  penalty  thereon,  were  then  due  and 
unpaid;  and  it  then  and  there  became,  and  was 
the  official  duty  of  the  said  George  C.  Dodge, 
as  such  treasurer,  to  distrain  a  sufficient 
amount  of  bank  bills  belonging  to  said  Banks 
and  in  their  possession  •(respectively),  ['625 
to  satisfy  the  said  taxes  and  penalties,  amount- 
ing in  the  aggregate  to  a  large  sum  of  money, 
to  wit:  to  the  sum  of  $38,981.  And  the  said 
George  C.  Dodge  did  in  fact,  then  and  there, 
to  wit:  on  the  twenty-sixth  of  March,  in  the 
year  one  thousand  eight  hundred  and  fifty- 
three,  at  the  City  of  Cleveland,  in  the  County 
of  Cuyahoga  aforesaid,  enter  into  said  banks 
and  take  and  distrain  from  them,  respectively, 
the  amount  of  taxes  and  penalty  as  aforesaid, 
to  wit:  from  the  City  Bank  of  Cleveland  he 
took  and  distrained  the  sum  of  $10,580  in  bank 
bills  of  various  denominations,  consisting  of 
fives,  tens,  twenties,  and  fifties,  the  same  l^ing 
at  the  time  said  distress  was  made  the  exclu- 
sive property  of  said  City  Bank  of  Cleveland. 
From  the  Merchants'  Bank  of  Cleveland  he  took 
and  distrained  the  sum  of  $7,965  in  bank  bills 
of  various  denominations,  (insisting  of  ones, 
twos,  threes,  fours,  fives,  tens,  twenties,  fifties 
and  hundreds,  the  same  being  at  the  time  said 
distress  was  made  the  exclusive  property  of 
said  Merchants'  Bank  of  Cleveland.  From  the 
Canal  Bank  of  Cleveland  he  took  and  dis- 
trained the  sum  of  $9,216  in  bank  bills  of 
various  denominations,  consisting  of  ones,  twos, 
threes,  fives,  tens,  twenties,  fifties  and  hun- 
dreds, the  same  being  at  the  time  said  distress 
was  made  the  exclusive  property  of  said  Canal 
Bank  of  Cleveland.  And  from  the  Commercial 
Bank  of  Cleveland  he  took  and  distrained  the 
sum  of  $11,220  in  bank  bills  of  various  de- 
nominations, consisting  of  ones,  twos,  threes, 
fives,  tens,  twenties,  fifties,  and  hundreds,  the 
same  being  at  the  time  said  distress  was  made 
the  exclusive  property  of  said  Commercial  Bank 
of  Cleveland.  And  the  said  George  C.  Dodge 
having  thus,  then  and  there  taken  and  dis- 
trained said  bank  bills,  being  all  and  singular 
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the  bank  bills  in  the  plaintiff's  declaration  set 
forth  and  described,  immediately,  to  wit:  on 
the  twenty-sixth  day  of  March,  in  the  year  one 
thousand  eight  hundred  and  fifty -three  afore- 
said, remov^  said  several  bank  bills  from  said 
several  banks,  respectively,  to  a  place  of  se- 
curity, to  wit;  to  the  vault  of  the  Cleveland 
Insurance  Company,  where  the  same  were 
specially  deposited  by  the  said  George  C. 
Dodge,  and  where  the  same  in  fact  remained 
to  the  credit  of  the  said  George  C.  Dodge  as  a 
special  deposit,  until  they  were  afterwards 
seized  and  taken  by  force  of  the  writ  of  re- 
plevin issued  at  the  instance  of  the  said  John 
Q.  Deshler,  plaintiff  in  this  suit. 

And  the  said  George  C.  Dodge,  further  saith, 
that  on  the  same  26th  of  March,  A.  D.  1853, 
but  after  the  said  George  C.  Dodge  had  so 
as  aforesaid  distrained,  and  taken  awav  from 
626*]  *the  possession  and  keeping  of  the  said 
several  banks  hereinbefore  mentioned,  the 
said  bank  bills  above  mentioned,  and  after  he 
had  deposited  the  same  for  safe  keeping  in  the 
vault  of  the  Cleveland  Insurance  Clompany  in 
manner  aforesaid,  the  said  several  Banks  above 
mentioned,  all  of  which  were  incorporated  by 
the  laws  of  the  State  of  Ohio  to  transact  a  gen- 
eral banking  business  in  said  City  of  Cleveland, 
in  the  County  of  Cuyahosa  aforesaid,  and  not 
elsewhere,  and  all  of  which  in  fact  were  at  the 
time  said  taxes  were  assessed,  and  at  the  time 
the  said  bank  bills  were  so  as  aforesaid  dis- 
trained for  the  payment  of  said  taxes,  transact- 
ing a  general  banking  business  in  the  City  of 
Cleveland  aforesaid,  entered  into  an  arranffe- 
ment  with  the  said  John  G.  Deshler,  the  plain- 
tiff in  this  suit,  who  claims  to  be  a  citizen  and 
resident  in  the  State  of  New  York;  whereby 
the  said  several  banks  by  written  instruments 
of  assignment,  bearing  date  on  the  said  2Gth 
of  March,  A.  D.  1853,  and  executed  in  behalf 
of  said  Banks  by  their  cashiers  or  other  agents 
duly  authorized  by  the  directors  of  the  same, 
sold,  assigned,  and  transferred  to  the  said 
John  G.  I^shler,  plaintiff  in  this  suit,  all  and 
singular  the  bank  bills  so  as  aforesaid  taken 
and  distrained  by  the  said  George  C.  Dodge,  and 
which  said  banL  bills  were,  by  the  express 
terms  of  said  several  assignments  in  writing, 
declared  to  be  then,  and  at  the  time  of  the  exe- 
cution of  said  several  instruments  of  assign- 
ment in  the  possession  of  George  C.  Dodge, 
Treasurer  of  tne' County  of  Cuyahoga,  in  the 
State  of  Ohio. 

And  the  said  George  C.  Dodge  further  saith, 
that  before  and  at  the  time  of  the  takiijg  and 
distraining  said  several  Bank  bills  for  the  pay- 
ment of  said  taxes  and  penalties  assessed  as 
aforesaid  against  said  several  banks,  he,  the 
said  John  G.  Deshler,  had  no  right  of  property 
in,  or  claim  to,  the  possession  of  said  several 
bank  bills  whatsoever,  but  that  all  the  pretend- 
ed right,  interest,  and  claim  of  the  said  John 
G.  Deshler  thereto  arose  under  and  by  virtue 
of  said  several  instruments  of  assignments, 
executed  and  delivered  long  after  said  Bank 
bills  had  been  taken  and  distrained  by  the  said 
George  C.  Dodge,  as  Treasurer  as  aforesaid,  in 
satisfaction  of  the  taxes  and  penaltpr  so  due  as 
aforesaid  from  said  Banks  and  while  the  said 
bank  bills  were  on  special  deposit  in  the  vault 
of  the  said  Cleveland  Insurance  Company  to 
the  credit  of  the  said  George  C.  Dodge,  treas- 
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urer  as  aforesaid.  And  the  said  George  C 
Dodge  further  saith,  that  he  is  a  citizen  of  and 
resident  in  the  State  of  Ohio,  and  was  such  at 
the  time  when  this  suit  was  instituted;  and 
that  all  and  singular  said  Banks  are  corporate 
bodies  of  said  SUite  of  Ohio,  and  have  not  now 
and  never  had  any  legal  existence  except  within 
the  limits  of  said  State.  And  so  the  said 
George  C.  Dodge  pleads,  and  *say8,  that  [*€97 
said  supposed  causes  of  action  are  not  within 
the  jurisdiction  of  this  court,  and  this  he  is 
ready  to  verify;  whereof  he  prays  judgment 
whether  this  court  can  or  will  take  further 
cognizance  of  the  action  aforesaid. 

George  C.  Dodge. 

This  plea  was  verified  by  affidavit. 

The  plaintiff  demurred  to  this  plea,  when  the 
court  overruled  the  demurrer  and  sustained  the 
plea  upon  the  ground,  "that  the  matters  there- 
in contained  are  sufficient  in  law  to  preclude 
the  said  Deshler  from  having  and  maintaining 
said  action  against  the  said  I>xl^  in  this  court, 
and  that  the  court  has  no  jurisdiction  of  the 
same." 

Deshler  sued  out  a  writ  of  error,  bron^t  the 
case  up  to  this  court. 

It  was  argued  by  Mr.  Stsnberry  for  the 
^aintiff  in  error,  and  by  Messrs.  Spaldiag  and 
rugh  for  the  defendant. 

Mr.  Stsnberry: 

Only  one  ouestion  ii.  made  in  this  case,  and 
that  is,  whether  replevin  will  lie  to  recover  the 
possession  of  certain  bank  notes,  payable  to 
bearer,  wrongfully  detained  by  the  defendant, 
the  plaintiff  claiming  as  owner  of  the  notes  by 
purcnase  and  assignment  from  former  owners 
of  them,  not  capable  of  suing  in  the  eotirts  ef 
the  United  States. 

The  decision  in  the  court  below  was  adverse 
to  the  plaintiff  on  the  ground  that  the  case  was 
within  the  eleventh  section  of  the  Judieiary 
Act. 

That  section  denies  to  the  circuit  courts  of 
the  United  States  cognizance  of  any  suit  to  re- 
cover the  contents  of  any  promissory  note,  or 
other  chose  in  action  in  favor  of  an  assignee, 
unless  a  suit  might  have  been  prosecut^  in 
such  court  to  recover  the  contents,  if  no  ss- 
signment  had  been  made,  except  in  cases  of 
foreicn  bills  of  exchange. 

This  section  restricts  the  right  of  suit  given 
by  the  Constitution,  in  reference  to  citizenship 
— must  therefore  be  construed  strictly,  and  b^ 
confined  to  the  very  cases  within  the  restrietioB. 

To  make  the  restriction  apply,  these  thing* 
must  concur: 

1.  A  plaintiff  claiming  as  assignee  of  a  dMsr 
in  action. 

2.  A  suit  for  the  contents  of  such  chose  is 
action. 

3.  An  assignor  who  could  not  haTS  main- 
tained the  suit  for  the  contents. 

1.  The  plaintiff  here  is  not  the  assignee  ef  s 
chose  in  action  within  the  meaning  of  this  sec- 
tion. 

The  subject  matter  was  bank  notes,  payable 
on  demand  to  bearer.  Such  a  chose  passes  hj 
delivery. 

There  is  no  promisee  named  in  the  coBtrset, 
no  named  person  with  whom  and  to  whom  the 
contract  or  promise  was  made. 

*The  promise  is  original  to  every  [*•!• 
holder  in  succession. 
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Although  there  happened  to  be  a  written  as- 
signment in  this  case,  yet  that  is  only  evi- 
dence of  a  sale.  Just  as  in  a  bill  of  sale  of 
goods,  or  any  chattel,  the  purchaser  is  not 
made  an  assignee  by  taking  written  evidence  of 
his  purchase.  He  takes  as  purchaser,  as  own- 
er, a  jus  in  rem,  not  ad  re. 

2.  No  suit  for  contents. 

The  suit  is  for  a  thing  in  specie,  in  rem,  not 
on  the  contract,  not  against  the  banks  who 
made  the  notes,  not  against  anyone  liable  on 
the  contract. 

A  suit  for  the  contents  of  a  note  must  be  a 
suit  to  recover  the  thing  promised  to  be  paid 
by  the  note;  not  for  the  note,  but  something 
contained  within  it. 

Such  a  suit  destroys  the  chose  in  action;  it 
reduces  it  to  a  chose  in  possession,  transit  in 
rem  adjudicatam. 

But  this  suit  is  not  for  the  contents,  it  is  not 
on  the  contract,  or  against  anyone  liable  in 
virtue  of  the  contract.  It  does  not,  when 
judgment  is  recovered,  merge  the  chose,  for  it 
remains  a  chose  in  action  after  judgment  and 
recovery. 

Finally;  this  suit  is  not  within  the  intent  of 
the  Act,  not  within  the  mischief  to  be  pre- 
vented. That  intent  is  clearly  to  restrain  the 
construction  of  domestic  contracts  to  the  do- 
mestic forum,  so  as  to  ensure  the  application 
of  the  lex  loci  contractus,  in  cases  where  in  its 
inception  the  contract  was  made  in  a  state  and 
between  citizens  of  the  same  state.  The  ex- 
ception in  favor  of  foreign  bills  of  exchange 
proves  the  rule  to  be  as  stated. 

This  suit  not  being  on  the  contract,  nor 
against  the  promisor,  but  only  to  recover  a 
thing  in  the  hands  of  a  wrong-doer,  does  not 
come  at  all  within  the  reason  of  the  rule. 

The  plaintiff  will  rely  on  the  following  cases: 
Bank  of  Kentucky  v.  Wister  et  al.  2  Pet.  324. 
It  was  held,  in  this  case,  that  in  an  action  for 
or  upon  a  bank  note,  payable  to  bearer,  against 
the  bank,  it  is  sufficient  if  the  holder  or  plain- 
tiff is  entitled  to  sue  in  the  federal  courts, 
without  regard  to  the  character  of  any  former 
holder;  and  that  such  a  note  is  payable  to 
anybody,  and  is  not  affected  by  the  disabilities 
of  the  nominal  payee. 

Bullard  ▼.  Bell,  1  Mass.  251,  held  that  the 
eleventh  section  only  applies  to  actions  founded 
on  choses  in  action  by  an  assignee,  and  that 
a  bank  note,  payable  to  A  B  or  bearer,  whether 
A  B  were  a  fictitious  person  or  not,  was  not 
within  the  Act,  and  that  the  promise  was  in 
law  made  to  each  holder  as  an  original 
promisee.  In  this  case  the  action  was  upon  the 
note  against  a  stockholder  individually  liable. 

Smith  et  al.  ▼.  Kemochen,  7  How.  198,  was 
an  ejectment  by  an  assignee  of  a  mortgage, 
from  a  mortgagor  not  competent  to  sue  in 
United  States  courts.  The  objection  was  that 
620*]  the  'assignment  was  merely  colorable. 
Neither  counsel  nor  court  suggested  any  objec- 
tion under  the  eleventh  section. 

The  Brig  Sarah  Ann,  2  Sumn.  211.  This 
ease  is  to  the  point,  that  the  sale  and  assign- 
ment of  a  chattel  by  a  person  out  of  posses- 
sion is  not  the  sale  of  a  chose  in  action,  but 
is  the  sale  of  the  thing  itself,  and  passes  the 
title,  whether  the  subject  matter  is  in  the 
hands  of  a  lawful  depositary  or  of  a  wrong- 
doer. 24  Pick.  86. 
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In  all  the  cases  relied  upon  by  the  cOunsc^ 
for  the  defendant  in  error,  the  action  was  for 
the  contents  of  the  chose  against  the  maker  or 
debtor,  in  virtue  of  his  contract  or  debt,  and 
aot,  as  in  the  case  at  bar,  for  the  specific  thing, 
and  against  a  mere  tortious  holder. 

The  following  notice  of  the  view,  taken  by 
the  counsel  for  the  defendant  in  error,  is  from 
the  brief  of  Mr.  Spalding: 

But  one  point  is  made  by  defendant  to  sus- 
tain the  judgment  of  the  court  below,  to  wit: 

The  assignment,  made  by  the  several  banks 
named  in  the  pleadings,  of  the  bank  bills  in 
question  to  the  plaintiff,  after  the  same  had 
been  distrained  for  taxes  by  the  defendant,  and 
had  been  removed  from  their  possession,  was 
simply  an  assignment  of  a  chose  in  action, 
within  the  meaning  of  the  11th  section  of  the 
''Act  to  establish  the  judicial  courts  of  the 
United  States,"  approved  September  24th, 
1789.  United  States  Stat,  at  L.  Vol.  L  p.  79. 
And  as  the  banks  could  not  themselves  have 
maintained  a  suit  in  the  federal  court  to  re- 
cover said  bank  bills,  if  no  assignment  had 
been  made,  so  a  like  disability  attaches  to  their 
assignee;  or,  more  properly  speaking,  as  the 
court  below  could  not  take  jurisdiction  as  be- 
tween the  banks  and  the  defendant,  so  by  the 
terms  of  said  statute  it  is  prohibited  from  tak- 
ing cognizance  as  between  the  assignee  of  the 
banks  and  the  defendant. 

The  words  of  the  prohibition  are  as  follows: 
''Nor  shall  any  district  or  circuit  court  have 
cognizance  of  any  suit  to  recover  the  contents 
of  any  promissory  note  or  other  chose  in  action 
in  favor  of  an  assignee,  unless  a  suit  might 
have  been  prosecuted  in  such  court  to  recover 
the  said  contents,  if  no  assignment  had  been 
made,  except  in  cases  of  foreign  bills  of  ex- 
change." 

For  the  construction  heretofore  put  upon  this 
Act  of  Ck)ngress  by  the  courts,  see  Ser6  & 
Laralde  v.  Pilot  et  al.  6  Cranch,  332;  Bradford 
V.  Jenks  et  al.  2  McLean,  130;  Gibson  et  al.  v. 
Chen,  16  Pet.  315;  Dromgoole  et  al.  v.  F.  A 
M.  Bank,  2  How.  241;  Brown  v.  Noyes,  2 
Wood.  &  M.  80;  Sheldon  et  al.  ▼.  Sill,  8  How. 
441;  8  Porter,  Ala.  240. 

In  this  last -mentioned  case,  Mr.  Justice 
Grier  in  pronouncing  *the  opinion  of  [*630 
the  court,  says:  "The  term  "chOse  in  action" 
is  one  of  comprehensive  import.  It  includes 
the  infinite  variety  of  contracts,  covenants,  and 
promises,  which  confer  on  one  party  a  right  to 
recover  a  personal  chattel  or  a  sum  of  money 
from  another  by  action." 

I  shall  insist  that  the  only  right  (if  any  right 
there  watf)  transferred  by  the  banks  of  Cleve- 
land to  John  G.  Deshler,  under  the  circum- 
stances set  forth  in  the  plea,  was  a  thing  in 
action;  a  mere  right  to  sue  George  C.  Dodge  to 
recover,  in  replevin,  the  bank  bills,  or  in  trover 
the  value  of  the  bank  bills,  if  Dodge  had  im- 

Sroperly  converted  them.  And  hence  the  Circuit 
^lurt  of  the  United  States  had  no  jurisdiction. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court  of 
the  United  States  for  the  District  of  Ohio. 

The  suit  below  was  an  action  of  replevin  to 
recover  the  possession  of  a  quantity  of  bank 
biUs,  in  the  hands    of    the    defendant,    upon 

1087 


^630 


SUFBEME  GOUBT  OF  THE  UNITED  STATES. 


1853 


banlc^  in  the  City  of  Cleveland,  amounting  in 
the  whole  to  the  sum  of  $38,592,  and  the  title 
to  which  was  derived  by  an  assignment  from 
the  banks  to  the  plaintiff.  The  declaration  is 
in  the  usual  form  for  wrongfully  and  unjustly 
detaining  the  possession  of  the  property,  the 
plaintiff  averring  that  he  is  a  citizen  and  resi- 
dent of  the  State  of  New  York,  and  the  de- 
fendant a  citizen  and  resident  of  the  State  of 
Ohio. 

To  this  declaration,  the  defendant  pleaded  to 
the  jurisdiction  of  the  court,  setting  up  that  the 
defendant  was  acting  treasurer  of  the  County 
of  Cuyahoga,  Ohio,  and  had  distrained  the  bills 
in  question  belonging  to  the  banks  to  satisfy 
the  taxes  and  penalties  duly  imposed  upon 
them;  and  that  after  the  said  bills  had  been 
thus  distrained  and  in  his  possession,  the  said 
banks  being  incorporated  companies  by  the 
laws  of  the  State  of  Ohio,  and  doin^  business 
in  the  City  of  Cleveland,  sold,  assigned  and 
transferred  the  same  to  the  plaintiff;  and  that 
all  the  right  and  title  to  the  said  bills  belong- 
ing to  him  is  derived  from  the  aforesaid  assign- 
ment: wherefore  the  defendant  says,  the  sup- 
posed causes  of  action  are  not  within  the  juris- 
diction of  the  court,  and  prays  judgment  if  it 
will  take  further  cognizance  of  the  suit. 

To  this  plea  the  plaintiff  demurred,  and  the 
defendant  joined  in  demurrer,  upon  which  judg- 
ment in  the  court  below  was  given  for  the  de- 
fendant. 

The  only  question  presented  in  the  case  by 
either  of  the  parties  is,  whether  or  not  the 
court  below  had  jurisdiction  of  the  case  within 
the  true  meaning  of  the  11th  section  of  the 
Judiciary  Act  of  1789,  the  material  part  of 
which  is  as  follows:  "Nor  shall  any 
681*]  'district  or  circuit  court  have  cognizance 
of  any  suit  to  recover  the  contents  of  any 
promissory  note,  or  other  chose  in  action  in 
favor  of  an  assignee,  unless  a  suit  might  have 
been  prosecuted  in  such  court  to  recover  the 
said  contents  if  no  assi^ment  had  been  made, 
except  in  cases  of  foreign  bills  of  exchange." 
It  is  admitted  the  assignors  in  this  case  could 
not  have  maintained  the  suit  in  the  federal 
courts.  We  are  of  opinion  that  this  plause  of 
the  statute  has  no  application  to  the  case  of  a 
suit  by  the  assignee  of  a  chose  in  action  to  re- 
cover possession  of  the  thing  in  specie,  or  dam- 
ages for  its  wrongful  caption  or  detention;  and 
that  it  applies  only  to  cases  in  which  the  suit 
is  brought  to  recover  the  contents,  or  to  en- 
force the  contract  contained  in  the  instrument 
*  assigned. 

In  the  case  of  a  tortious  taking,  or  wrong- 
ful detention  of  a  chose  in  action  against  the 
right  or  title  of  the  assignee,  the  injury  is  one 
to  the  right  of  property  in  the  thing,  and  it  is 
therefore  unimportant  as  it  respects  the  deriva- 
tion of  the  title;  it  is  sufficient  if  it  belongs  to 
the  party  bringing  the  suit  at  the  time  of  the 
injury. 

The  distinction,  as  it  respects  the  application 
of  the  11th  section  of  the  Judiciary  Act  to  a 
suit  concerning  a  chose  in  action,  is  this: 
where  the  suit  is  brought  to  enforce  the  con- 
tract, the  assignee  is  disabled  unless  it  might 
have  been  brought  in  the  court,  if  no  assign- 
ment had  been  made;  but  if  brought  for  a 
tortious  taking  or  wrongful  detention  of  the 
chattel,  then  the  remedy  accrues  to  the  person 
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who  has  the  right  of  property  or  of  possessioii 
at  the  time,  the  same  as  in  case  of  a  like 
wrong  in  respect  to  any  other  sort  of  personal 
chattel. 

The  principle  governing  the  case  will  be 
found  in  the  cases  that  ^ve  frequently  been 
before  us  arising  out  of  the  assignment  of 
mortgages,  where  it  has  been  held,  if  the  suit 
is  brought  to  recover  the  possession  of  the 
mortgaged  premises,  the  assignee  may  bring 
the  suit  in  the  federal  courts,  if  a  citizen  of  a 
state  other  than  that  of  the  tenant  in  posses- 
sion, whether  the  mortgagee  could  have  main- 
tained it  or  not,  within  this  section;  but  if 
brought  to  enforce  the  payment  or  coUecUoa  of 
the  debt  by  sale  of  the  premises  or  by  a  decree 
against  the  mortgagor,  then  the  assignee  is 
disabled,  unless  the  like  suit  could  have  been 
maintained  by  the  mortgagee.  7  How.  196. 
This  distinction  is  stated  by  Mr.  Justice  Grier, 
in  the  case  of  Sheldon  et  al.  v.  Sill,  8  How.  441. 
The  learned  justice,  in  delivering  the  opinion 
of  the  court  m  that  case,  observed,  '^hat  tbe 
term  'chose  in  action'  is  one  of  comprehensive 
import.  It  includes  the  infinite  variety  of  eon- 
tracts,  covenants  and  promises,  which  confers 
on  one  party  a  right  to  recover  a  personal 
chattel,  or  sum  of  money  from  another,  by 
action."  This  paragraph  has  been  relied  on 
*to  sustain  the  plea  in  question;  but  [*88S 
other  portions  of  this  opinion  will  show,  that 
the  phrase  ''right  to  recover  a  personal  chattel,* 
was  not  meant  a  recovery  in  specie,  or  dam- 
ages for  a  tortious  injury  to  the  same,  bat 
a  remedy  on  the  contract  for  the  breach  of  it, 
whether  the  contract  was  for  the  pavment  of 
money,  or  the  delivery  of  a  personal  chatteL 
Indeed,  upon  a  close  examination,  this  is  tbe 
fair  import  of  the  language  used,  as  he  was 
speaking  of  the  contract  in  the  instrument  as- 
signed, not  of  the  sale  or  transfer  of  it. 

We  have  looked  simply  at  the  question  of 
jurisdiction  in  the  case,  as  that  is  the  only 
question  raised  by  the  plea,  and  as  we  are  sat- 
isfied that  the  demurrer  to  it  is  well  taken, 
the  judgment  of  the  court  below  should  be 
reversed,  with  costs,  and  proceedings  re- 
mitted, with  directions  that  judgment  be 
given  for  the  plaintiff  that  the  defendant 
answer  over. 

Mr.  Chief  Justice  Taney,  Messrs.  Jostiees 
Catron,  Daniel,  and  Campbell,  dissented. 

Mr.  Justice  Catron,  dissenting: 

The  defendant.  Dodge,  was  Treasurer  ftad  tax 
collector  of  Cuyahoga  County,  in  Ohio,  for  the 
year  1852.  There  was  assessed  on  tbe  tax 
list  of  that  year,  against  the  Bank  of  Cleve- 
land, $10,680;  against  the  Merchants'  Bank  of 
Cleveland,  $7,965;  on  the  Canal  Bank  of  Cleve- 
land, $9,216;  and  on  the  Commercial  Bank  of 
Cleveland,    $11,981— making   $38,981. 

These  respective  amounts  were  distrained  in 
bank  notes  from  each  Bank,  and  deposited  by 
the  tax  collector  with  the  Cleveland  Insurance 
Company,  to  his  credit.  As  the  four  Banks 
whose  property  was  distrained  were  incapable 
of  suing  the  tax  collector  (who  was  a  eitisen 
of  Ohio)  in  the  Circuit  Court  of  the  United 
States,  they  joined  in  a  written  transfer  of 
the  bank  notes  to  John  O.  Deshler,  the  plain- 
tiff a  citizen  of  New  York,  and  he  obtained  a 
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writ  of  replevin,  and  process  founded  on  it. 
out  of  the  Circuit  Court  of  the  United  States. 
and  declared  as  a  citizen  of  New  York.  The 
defendant  Dodge  pleaded  in  abatement,  alleg- 
ing that  the  causes  of  action  are  not  within 
the  jurisdiction  of  the  court;  to  which  plea 
there  was  a  demurrer. 

The  first  question  is,  whether  this  plea  in 
abatement  is  the  proper  defense,  or  should  the 
plea  have  been  in  W. 

The  plea  seta  forth  the  distress  for  taxes  due 
and  unpaid  from  the  banks  to  the  State;  that 
the  defendant  Dodge  was  the  tax  collector,  and 
had  the  proper  authority  to  make  the  distress ; 
and  did  distrain,  by  virtue  of  his  authority.  By 
the  laws  of  England,  replevin  does  not  lie  for 
633*]  goods  taken  in  execution;  nor  in  *cases 
where  goods  are  taken  by  distress  according  to 
an  Act  of  Parliament,  this  being  in  the  nature 
of  an  execution.  7  Bac.  Abr.  Replevin  and 
Avowry,  C.  71;  6  Com.  Digest,  Replevin,  D. 
218;  Ilsley  y.  Stubbs,  5  Mass.  282,  per  Parsons, 
Ch.  J. 

So  the  Statute  of  Ohio,  under  which  the  pro- 
ceeding in  this  case  was  had,  gives  the  writ  of 
replevin,  and  prescribes  the  mode  of  proceed- 
ing, requiring  an  affidavit  from  the  owner  (or 
his  agent)  that  the  goods  were  his,  that  they 
are  wrongfully  detained  by  the  defendants; 
**and  that  said  goods  and  chattels  were  not 
taken  in  the  execution,  on  any  judgment 
against  said  plaintiff,  nor  for  the  payment  of 
any  tax,  fine  or  amercement  assessed  against 
the  plaintiff;"  and  it  is  further  provided  that 
any  writ  of  replevin,  issued  without  such  af- 
fidavit, shall  be  quashed  at  the  costs  of  the 
clerk  issuing  it;  and  that  he  and  the  plain- 
tiff shall  be  liable  in  damages  to  the  party  in- 
jured. This  affidavit,  Deshler  made,  and  got 
the  property  into  his  possession  on  giving  bond 
as  the  law  requires. 

The  plea  distinctly  shows  that  the  property 
was  in  a  Audition  not  to  be  taken  by  the  writ 
of  replevin,  and  that  the  Circuit  Court  had  no 
jurisdiction  to  issue  the  writ,  or  in  anywise  in- 
terfere with  the  property  by  that  suit  in  re- 
plevin; and  there  being  no  jurisdiction  to  try 
title,  or  proceed  further,  the  plea  in  abatement 
was  the  proper  one.  And  so  are  the  American 
decisions.    Shaw  v.  Levy,  17  S.  &  R.  99. 

The  next  question  is,  whether  these  corpora- 
tions could  lawfully  assign  to  a  third  person 
their  rights  of  action,  to  property  out  of  their 
possession,  and  held  adversely.  On  common 
law  principles  such  an  assignment  is  champer- 
ty. Blackstone  says.  Vol.  IV.  135,  champart, 
in  French  law,  signified  a  similar  division  of 
profits:  "In  our  sense  of  the  word  it  sijgnifies 
the  purchasing  of  a  suit,  or  right  of  suing;  a 

Sractice  so  much  abhorred  by  our  law,  that  it 
I  one  main  reason  why  a  chose  in  action,  or 
thing  of  which  one  hath  the  right,  but  not  the 
possession,  is  not  assignable  at  common  law; 
because  no  man  should  purchase  any  pretense 
to  sue  in  another's  right." 

I  am  not  aware  that  this,  as  a  general  rule, 
has  been  disputed.  It  therefore  follows,  as  I 
think,  that  the  assignment  was  void,  and  that 
the  causes  of  action  belonged  to  the  four  banks 
as  if  it  had  never  been  made;  and  they  alone, 
having  the  right  to  sue  in  any  form,  and  being 
citizens  of  Ohio,  no  power  to  interfere  with  the 
tax  collector,  Dodge,  or  the  property  distrained, 
existed  in  the  United  States  court. 
14  li.  ed. 


A  principal  objection  that  I  have  heard 
urged  is,  that  as  the  plea  sets  forth  matter  in 
!)ar,  and  commences  and  concludes  in  abate- 
ment, it  is  bad  for  this  reason:  if  we  were 
allowed  to  rely  on  such  a  barren  technicality, 
the  assumption  is  not  well  founded.  In  a  re- 
*plevin  for  goods  the  defendant  may  [*634 
plead  property  in  another  (or  that  the  goods 
were  taken  in  execution)  either  in  abatement 
or  bar.  1  Chit.  PI.  446;  Ilsley  v.  Stubbs,  5 
Mass.  284,  285;  1  Johns.  380;  1  Salk  5. 

As  the  plaintiff  had  no  title  that  he  could 
assert,  it  is  of  no  consequence  to  him  who  has, 
say  some  of  the  authorities ;  but  if  this  .second 
ground  was  doubtful,  it  is  cured  by  the  Act  of 
Jeofails. 

The  thirty-second  section  of  the  Judiciary 
Act  declares  that  no  proceeding  in  civil  causes 
shall  be  quashed  or  reversed  for  any  defect  of 
want  of  form,  but  that  the  courts  shall  proceed 
and  give  judgment  according  to  the  right  of 
the  cause  without  regarding  such  defects,  or 
want  of  form  in  any  pleading,  except  in  cases 
of  demurrer,  where  the  party  demurring  shall 
have  specially  set  down  and  expressed  in  his 
demurrer,  the  causes  thereof.  The  demurrer 
here  is  general,  and  no  mere  technicality  was 
allowable. 

"The  right  of  the  matter  in  law,"  in  this 
case,  involves  a  very  grave  consideration,  such 
as  would,  in  all  probability,  deeply  disturb  the 
harmony  of  the  Union,  if  taxpayers  in  larger 
classes,  could  combine  together,  let  their  prop- 
erty be  distrained,  and  then  assign  it  to  a  third 
person,  a  citizen  of  another  state,  and  on  the 
same  day  as  in  this  case,  take  it  from  the 
state  authority  by  a  federal  court  writ,  and  let 
it  be  taken  beyond  the  state's  jurisdiction. 

It  was  said  by  the  Supreme  Court  of  Penn- 
sylvania, in  a  case  where  property  had  been 
seized  for  taxes  due,  and  taken  from  the  of- 
ficer's possession  by  a  writ  of  .replevin,  "that 
the  court  will  not  support  this  form  of  action 
in  such  a  case,  nor  suffer  such  an  abuse  of  their 
process.  If  one  man  may  bring  replevin  where 
his  goods  have  been  taken  for  taxes,  so  may 
every  other  person;  and  thus  the  collection  of 
all  taxes  might  be  evaded.  Independently  of 
the  Act  of  Assembly  we  are  bound  to  quash 
this  writ."    3  Yeates,  82. 

I  deem  the  case  before  us  to  have  been  a 
very  disreputable  proceeding.  The  officers  of 
these  Banks  could  not  make  the  necessary  oath 
required  to  obtain  a  writ  of  replevin;  and  to 
evade  the  laws  of  Ohio,  the  device  of  an  assign^ 
ment  of  their  separate  causes  of  action  to  a 
non-resident  was  resorted  to,  who  could  swear 
that  this  property  was  not  distrained  for  his 
taxes,  and  thus  apparently  comply  with  the 
law,  so  far  as  an  oath  was  required;  whereas 
he  violated  the  spirit,  to  bring  into  a  tribunal 
of  the  Union  a  controversy  that  a  state  court 
would  not  sanction,  by  practising  a  fraud  on 
the  laws  of  Ohio,  and  a  fraud  on  the  Consti- 
tution of  the  United  States.  And  what  adds  to 
the  grossness  of  this  transaction  is,  the  attempt 
to  assign  and  vest  in  this  plaintiff  divers  causes 
of  action,  by  separate  assignors,  thus  seeking 
*to  practice  champerty,  in  a  form  and  [*635 
to  an  extent  not  heretofore  devised.  If  four 
could  assign,  and  their  claims  be  combined  in 
one  suit,  by  the  assignee,  so  could  as  many 
hundreds.  To  sanction  the  validity  of  an  as* 
signment  to  a  non-resident   of  property   ad- 
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versely  held,  and  let  him  sustain  a  suit  for  it, 
would  throw  open  the  United  States  courts  to 
every  matter  of  litigation  where  property 
was  in  dispute  exceeding  the  value  of  $500. 

I  feel  quite  confident  that  the  Constitution 
did  not  contemplate  this  mode  of  acquiring  ju- 
risdiction to  the  courts  of  the  Union,  and  am 
of  opinion  that  the  judnnent  of  the  Circuit 
Court  sustaining  the  plea  ought  to  be  af- 
firmed. 

Mr.  Justice  Daidd: 

I  also  dissent  from  the  opinion  of  the  court 
in  this'  case,  and  concur  in  the  views  so  con- 
clusively taken  of  it  by  my  brother  Catron. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Ohio,  and 
was  argued  bv  counsel;  on  consideration  where- 
of, it  is  now  here  ordered  and  adjudged  by  this 
court,  that  the  judgment  of  the  said  Cbxuit 
Court  in  this  cause  be,  and  the  same  is  hereby 
reversed,  with  costs;  and  that  this  cause  be, 
and  the  same  is  hereby  remanded  to  the  said 
Circuit  Court,  for  further  proceedings  to  be  had 
therein  in  conformity  to  the  opinion  of  this 
court. 


JOHN  DOE,  on  the  demise  of  Lot  Clark, 
David  Clarkson,  Joseph  D.  Beers,  Andrew 
Talcott,  Brantz  Mayer,  and  Harriet  Hackley, 
Plaintiff  in  Error, 

▼. 
JOSEPH  ADDISON  BRADEN. 

Written  declarations  annexed  to  treaty  at  time 
of  ratification,  is  obligatory  as  part  of  treaty 
— ^power  of  King  of  Spain  is  a  political,  not 
judicial  question. 

In  the  ratlflcation,  bv  the  King  of  Spain,  of  the 
Treaty  by  which  Florida  was  ceded  to  the  United 
States,  it  was  admitted  that  certain  grants  of  land 
in  Florida,  amongst  which  was  one  to  the  Duke  of 
AlagoD,  were  annulled  and  declared  void. 

A  written  declaration,  annexed  to  a  treaty  at 
the  time  of  Its  ratification,  is  as  obligatorv  as  If  the 
proYlsion  had  been  inserted  in  the  lK>dy  of  the 
treaty  itself. 

Whether  or  not  the  King  of  Spain  had  power, 
according  to  the  Constitution  of  Spain,  to  annul 
this  graut,  is  a  political  and  not  a  judicial  ques- 
tion, and  was  decided  when  the  Treaty  was  made 
and  ratified. 

<i30*i  *A  deed  made  by  the  Duke  to  a  citizen  of 
the  United  States,  during  the  interval  between  the 
signature  and  ratification  of  the  treaty,  cannot  be 
recognized  as  conveying  any  title  whatever.  The 
land  remained  under  the  jurisdiction  of  Spain 
until  the  annulment  of  the  grant. 

THIS  case  came  up  by  writ  of  error  from  the 
District  Court  of  the  United  States  for  the 
Northern  District  of  Florida. 

It  was  an  ejectment  brought  by  the  lessee  of 
Clark  and  the  other  plaintiffs  in  error  against 
Braden,  to  recover  all  that  tract  or  parcel  of 
land  in  Florida,  which  is  described  as  follows, 
namely:  Beginning  at  the  mouth  of  the  river 
heretofore  called  or  known  as  the  Amanina, 
where  it  enters  the  sea,  to  wit:  at  the  point  of 
the  twenty-eighth  degree  and  twenty-fifth  min- 
ute of  north  latitude,  and  running  along  the 
right  bank  of  that  rirer  to  its  head  spring  or 
main  fountain  source;  thence  by  a  right  line  to 
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the  nearest  point  of  the  River  St.  John;  then 
ascending  said  River  St.  John,  along  its  left 
bank,  to  the  lake  Macaco;  then  from  the  most 
southern  extremity  of  that  lake,  by  a  right 
line,  to  the  head  of  the  river  heretofore  known 
or  called  the  Hijuelos;  and  then  descending 
along  the  river's  right  bank  to  its  mouth  in  th» 
sea;  thence  continuing  along  the  coast  of  the 
sea,  including  all  the  adjacent  islands,  'to  the 
mouth  of  the  River  Amanina,  the  beginning 
point  aforesaid,  containing  twelve  millions  of 
acres  of  land. 

The  cause  went  on  regularly  by  the  appear- 
ance of  the  defendant,  the  confession  of  lease, 
entry,  and  ouster,  and  the  admission  of  coun- 
sel on  behalf  of  the  United  States  to  defend 
the  suit. 

In  May,  1852,  the  case  came  up  for  trial  at 
the  City  of  St.  Augustine. 

The  counsel  for  the  plaintiff  offered  in  evi- 
dence the  following  duly  verified  papers: 

1.  A  memorial  or  the  Duke  of  Alagon  to  the 
King  of  Spain,  dated  12th  July,  1817,  prav- 
ing  the  King  to  be  pleased  to  grant  him  the 
uncultivated  lands  not  already  granted,  in  East 
Florida,  situated  between  the  banks  of  tbe 
River  Santa  Lucia  and  San  Juan,  as  far  as  their 
mouths  into  the  sea,  and  the  coast  of  the  Golf 
of  Florida  and  its  adjacent  islands,  with  the 
mouth  of  the  River  Hijuelos  by  the  twentv- 
sixth  degree  of  latitude,  following  along  the 
left  bank  of  said  river  up  to  its  source;  draw- 
ing thence  a  line  to  Lake  Macaco;  descending 
thence  by  the  way  of  the  River  San  Juan  to 
Lake  Valdez,  and  drawing  another  line  from 
the  extreme  north  part  of  said  latter  lake  to 
the  source  of  the  River  Amanina,  thence  pann- 
ing the  right  bank  of  said  river  to  its  mouth 
by  the  twenty-eighth  or  twenty-fifth  degrees  of 
latitude,  and  continuing  along  the  coast  of  the 
sea  with  all  its  adjacent  islands,  to  the  mouth 
of  the  River  Hijuelos,  in  full  property  for  him- 
self and  his  *heirs,  and  permitting  him  [*6S7 
the  importation  of  negroes,  free  of  duty  to 
work  and  cultivate  said  lands,  a  favor  which 
he  hopes  to  obtain  from  the  innate  benevolence 
of  your  Majesty,  whose  precious  life  may  God 
preserve  many  years,  as  ne  prays. 

Madrid,  12th  July,  1817. 

2.  The  order  of  the  King  upon  the  above. 
addressed  to  the  royal  and  supreme  council  of 
the  Indies,  as  follows: 

His  Majesty  having  taken  cognizance  of  the 
contents  therein,  and  in  consideration  of  the 
distinguished  merit  of  this  individual,  and 
of  his  well-known  zeal  for  the  royal  service. 
and  likewise  in  consideration  of  the  advantage* 
which  will  result  to  the 'State  by  the  increasr 
of  the  population  and  civilization  of  the  afore- 
said territories,  which  he  solicits,  he  has  deigned 
to  resolve,  that  the  same  be  communicated  to 
the  Supreme  Council,  declaring  to  them  that 
the  favor  which  he  solicits  is  granted  to  him. 
provided  the  same  be  not  contrary  to  the  laws : 
all  of  which  I  communicate  to  your  Excellency 
by  his  royal  order,  for  your  information,  and 
that  of  the  Council,  and  for  the  other  neoeasarr 
ends.  God  preserve  your  Excellency  many 
years. 

Palace,  December  17th,  1817. 

3.  A  cedula,  issued  by  the  extinct  Council  off 
the  Indies,  addressed  to  the  Governor,  Captain- 
General  of  the  Island  of  Cuba  and  its  dutrict* 
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to  the  Intendant  of  the  Arm^  and  Royal  Ex- 
chequer of  the  Havana  and  its  districts,  and 
to  the  Governor  of  the  Florida.  This  docu- 
ment bore  dat«»  on  the  6th  of  February,  1818, 
and  after  recib.iig  the  petition  and  grant  con- 
cluded as   follows: 

Wherefore  I  command  and  require  you,  by 
this  my  royal  cedula,  that  in  conformity  with 
the  laws  touching  this  matter,  effectually  to 
aid  the  execution  of  said  gift,  taking  all  the 
measures  proper  to  carry  it  into  effect  without 
prejudice  to  the  rights  of  a  third  party;  and 
in  order  that  the  said  Duke  of  Alagon  may  be 
enabled  to  put  into  execution  his  design,  agree- 
ably in  every  respect  to  my  bencTolent  wishes, 
in  furtherance  of  the  argiculture  and  com- 
merce of  said  possessions,  which  demand  a  popu- 
lation proportioned  to  the  fertility  of  the  soil 
and  the  defense  and  security  of  the  coast,  re- 
porting hereafter  successively  the  progress  that 
may  be  made;  it  being  understood  that  the  im- 
portation of  negroes,  comprehended  in  said 
gift,  is  to  be  made,  as  far  as  the  traffic  in  them 
is  concerned,  in  conformity  with  the  regulations 
prescribed  in  my  royal  order  of  the  19th  of 
December  ultimo,  for  such  is  my  will;  and 
that  account  be  taken  of  this  royal  order  in  the 
Contaduria-General  of  the  Indies.  Given  at 
the  palace,  this  6th  day  of  February,  1818. 

4.  A  power  of  attorney  from  the  Duke  of 
Alagon  to  Don  Nicholas  Garrido,  dated  27th 
of  February,  1818. 

6S8*]  *6.  A  decree  of  Coppinger,  Governor 
of  Florida,  dated  27th  of  June  1818,  putting 
Garrido  into  possession  of  the  land  claimed. 

6.  A  deed  of  conveyance,  dated  29th  of  May, 
1819,  from  the  Duke  of  Alagon  to  Richard  S. 
Hackley,  of  Richmond,  Virginia.  This  deed 
conveyed  a  part  of  the  lands  in  question  to 
Richard  S.  Hackley  &  Company,  for  the  pur- 
pose of  immediately  opening,  clearing,  and 
settling  them. 

7.  The  deposition  of  Ann  Rachel  Hart,  of 
Baltimore,  Maryland,  that  Richard  S.  Hackley 
was  a  native  bom  citizen  of  the  United  States. 

8.  A  deed  from  Richard  S.  Hackley,  dated 
14th  of  September,  1836,  to  Joseph  D.  Beers, 
Lot  Clark  and  David  Clarkson,  the  lessors  of 
the  plaintiff. 

9.  An  admission  by  the  counsel  for  the 
United  States  that  Braden,  the  defendant,  was 
in  possession  of  587A!^acres  of  land,  lying  on 

the  Manatee  River,  in  the  present  County  of 
Hillsborough,  which  was  conveyed  by  the  fore- 
going titles,  and  was  of  the  value  of  $2,000  and 
upwards. 

The  defendant,  to  prove  the  issue  on  his 
part,  read  in  evidence  certified  copies  of  pat- 
ents for  his  land  from  the  United  States. 

A  great  number  of  other  documents  and  tes- 
timony were  offered  by  the  defendant  and 
plaintiff,  but  a  particular  notice  of  them  is 
not  deemed  necessary  in  the  present  report. 

On  the  conclusion  of  the  argument  the  court 
instructed  the  jury  as  follows: 

1st.  The  foundation  of  the  plaintiff's  title  is 
the  concession  or  order  of  the  King  of  Spain 
of  the  17th  of  December,  1817,  and  the  cedula 
or  royal  order  of  the  6th  of  February,  1818, 
which,  together,  constitute  the  grant  or  con- 
cession to  the  Duke  of  Alagon  to  the  lands  in 
question.  Whether  the  order  of  the  17th  of 
I>ecember,  1817,  was  complete  in  itself,  and 
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amounted  to  a  grant,  I  deem  it  unimportant  to 
inquire,  because  it  was  re-affirmed  and  made 
operative  by  the  cedula  or  royal  order  of  the 
6th  of  February,  1818,  which  related  bade  to 
the  order  of  the  17th  of  December,  1817;  and 
hence,  that  may  be  considered  the  date  of  the 
concession,  explained  and  rendered  more  full 
and  perfect  by  the  order  of  the  6th  of  February, 
1818,  and  it  is  so  considered  for  the  purposes 
of  this  suit. 

Taking  these  two  orders  together,  it  is  mani- 
fest, from  their  tenor  and  spirit,  and  it  is  more 
particularly  apparent  from  the  orders  and  pro- 
ceedings of  the  King  and  the  Council  of  the 
Indies,  in  the  early  part  of  1818,  that  one  ob- 
ject and  intent,  and  one  condition  of  the  grant 
or  concession  to  Alagon,  and  one  of  the  prin- 
cipal inducements  on  the  part  of  the  King  to 
make  the  *grant,  was  the  colonization  [*6S9 
and  settlement  of  the  country,  and  the  agricul- 
tural and  commercial  advantages  which  it  wa» 
supposed  would  arise  to  the  province  there- 
from. And  it  is  equally  clear  that  the  grant 
was  made  subject  lo  the  laws  of  Spain,  and 
particularly  subject  to  such  laws  of  the  In- 
dies as  were  applicable  to  the  case;  and  that 
the  Duke  of  Alagon,  in  his  proceedings  to  carry 
into  effect  the  objects  of  the  grant,  and  to  avail 
himself  of  its  benefits,  was  bound  to  conform 
to  those  laws. 

The  testimony  goes  to  show  not  only  what 
those  laws  were,  but  that  early  in  1818,  and 
before  the  Duke  of  Alagon  had  sold  or  con- 
veyed any  of  these  lands,  his  attention  was 
distinctly  called  to  them  by  the  King  and  the 
Council  of  the  Indies,  or  by  the  proper  officials 
of  the  Spanish  government,  and  that  every  ef- 
fort was  made  on  the  part  of  the  King  of  Spain 
to  insure  the  due  observance  of  them  by  the 
Duke  of  Alagon;  and  that  he  was  especially 
cautioned  and  advised  that  he  could  not  by 
law,  and  would  not  be  permitted  to  alienate  the 
lands,  or  any  part  of  them,  particularly  to 
strangers  or  foreigners.  After  this,  and  before 
any  treaty  had  been  ratified  and  confirmed  be- 
tween the  United  States  and  Spain,  and  while 
the  Province  of  East  Florida  was  still  under 
the  dominion  of  Spain,  and  subject  to  the  laws 
of  Spain,  the  deed  of  May,  1819,  was  executed 
by  Alagon  to  Richard  S.  Hackley. 

Second.  Therefore,  if  the  jury  are  satisfied 
that  the  laws  of  Spain  and  the  Indies  were 
such  as  have  been  read  to  them,  and  that  it 
was  not  lawful  for  a  Spanish  subject  to  sell 
or  transfer  lands  to  a  stranger  or  foreigner, 
then  this  deed  of  May,  1819,  from  Alagon  to 
Hackley,  was  in  violation  of  law  and  void,  and 
conferred  no  title  upon  Hackley. 

The  Duke  of  Alagon  could  not  (if  those  laws 
have  been  correctly  and  satisfactorily  proved) 
legally  make  any  such  conveyance;  and  had 
he  attempted  so  to  do  here  in  the  Province  of 
East  Florida,  where  it  ought  to  have  been  done, 
if  at  all,  he  would  have  been  prevented  by  the 
governor  from  doing  it;  and  no  notary  here 
could  have  executed  the  papers  without  viola- 
tion of  law  and  of  the  royal  order. 

The  same  objection  applies  to  the  deed  of 
conveyance  to  Hackley  of  the  30th  of  June, 
1820.  That  conveyance  was  likewise  in  viola- 
tion of  law,  and  against  the  express  injunc- 
tions of  the  King.  It  was  made  in  Madrid  in- 
stead  of  the   Province  of  East  Florida,   and 
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while  the  Spanish  law  was  in  full  force  and 
effect  here. 

Third.  The  court  is  further  of  opinion,  that 
the  grant  to  the  Duke  of  Alagon  was  in  fact 
formally  annulled  hy  the  King  on  the  final 
ratification  of  the  Treaty,  by  and  with  the 
consent  of  the  cortes,  as  appears  from  the  evi- 
640*]  dence  in  the  case;  and  'whether  this 
revocation  or  annulment  of  the  grant  by  the 
King  and  cortes  was  founded  upon  the  fact 
that  Alagon  had  justly  forfeited  all  right  to 
the  lands  by  disregarding  the  objects  and  con- 
ditions of  the  grant,  and  by  attempting  to 
transfer  the  lands  to  a  foreigner,  or  upon  the 
right  of  eminent  domain,  and  upon  the  ground 
that  it  was  necessary,  in  order  to  complete  the 
Treaty,  and  therefore  for  the  public  good  and 
general  welfare  of  the  nation,  to  resume  or  re- 
voke the  grant,  it  was  in  either  case  a  right- 
ful and  legitimate  use  of  sovereign  power,  and 
one  which  cannot  be  questioned  in  a  court  of 
justice. 

Fourth.  The  court  is  further  of  the  opinion, 
that  even  if  the  grant  was  not  rightfully  an- 
nulled by  the  Treaty,  yet  it  is  not  a  grant 
which,  by  the  terms  of  the  Treaty,  would  stand 
ratified  and  confirmed,  or  which  the  United 
States  are  bound  to  confirm,  although  made  be- 
fore the  24th  of  January,  1818;  that  the 
United  States  are  bound  to  ratify  and  confirm 
it  only  to  the  same  extent  that  it  would  have 
been  valid  if  the  territory  had  remained  under 
the  dominion  of  Spain;  and  it  is  manifest, 
from  the  evidence  in  the  case,  that  if  the  Treaty 
had  not  been  made,  the  grant  would  not  have 
been  held  valid  by  the  Spanish  government;  it 
was  in  fact  revoked  and  annulled  by  the  King 
and  cortes.  The  United  States,  therefore,  are 
not  bound  either  by  the  rules  of  public  law, 
by  the  universal  principles  of  right  and  jus- 
tice, or  by  the  terms  of  the  8th  article  of  the 
Treaty,  to  recognize  or  confirm  it. 

Fifth.  The  court  is  further  of  the  opinion, 
that  inasmuch  as  this  claim  under  the  grant 
to  the  Duke  of  Alagon  has  never  been  recog- 
nized and  confirmed  by  the  United  States,  or 
by  any  board  of  commissioners  or  court  au- 
thorized by  Congress  to  adjudicate  or  decide 
upon  the  validity  of  the  grant,  it  is  therefore 
a  claim  "not  recognized  or  confirmed,"  and 
within  the  meaning  of  the  first  section  of  the 
Act  of  Congress  of  3d  March,  1807  (relating 
to  settlements,  etc.,  on  the  public  lands:  2d 
vol.  Stat,  at  L.  of  the  U.  S.  p.  445),  and  that 
the  claimants,  therefore,  have  only  an  equitable 
or  inchoate  title  at  best,  and  have  not  the  right 
to  take  possession;  but,  on  the  contrary,  are 
expressly  forbidden  so  to  do  until  their  title 
has  been  confirmed.  Consequently,  that  not 
having  the  right  of  possession,  or  the  complete 
legal  title,  they  cannot  sustain  an  action  of 
ejectment;  that  their  only  redress  is  by  appli- 
cation to  the  political  power  or  Legislative 
Department  of  the  government;  that  the  courts 
of  justice  cannot  furnish  it  without  a  viola- 
tion of  law. 

These  points  being  fully  conclusive  as  to  the 
rights  of  the  parties,  the  court  deems  it  un- 
necessary to  notice  other  points  raised  in  the 
course  of  the  trial  and  arguments. 
641*]  •From  these  views  of  the  court,  how- 
ever, the  jury  are  bound  to  find  a  verdict  for 
the  defendant,  and  are  so  instructed  accord- 
ingly. 
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To  all  of  which  charge,  and  each  and  everj 
puaragraph  or  section  of  the  same,  the  plain- 
tiffs' counsel  excepted,  and  prayed  their  exoep* 
tion  to  be  noted  in  the  words  following: 

To  all  and  every  part  of  which  instructions 
and  directions,  so  far  as  adverse  to  the  plain- 
tiffs, the  plaintiffs  except,  and  especially  to 
each  and  all  of  the  directions  and  propositions 
and  points  contained  in  each  of  the  articles  or 
paragraphs  of  said  instruction  numbered,  re- 
spectively, in  the  said  instructions,  1  (one), 
2   (two),  3  (three),  4  (four),  and  5  (five). 

And  the  plaintiff  prays  the  court  to  sign  and 
seal  this  his  bill  of  exceptions,  which  is  ac- 
cordingly done  this  twenty-fourth  day  of  May, 
eighteen  hundred  and  fifty-two. 

(Signed)  I.  H.  Bronson,  Judge.    [Seal] 

Upon  this  exception,  the  case  came  up  to 
this  court,  and  was  argued  by  Messrs.  Mayer 
and  Johnson  for  the  plaintiff  in  error,  and  by 
Mr.  Gushing  (Attorney-General)  for  the  de- 
fendant. 

Mr.  Mayer  prefaced  his  argument  with  a 
narrative,  and  Inasmuch  as  a  part  of  that  his- 
torical narrative  contained  the  foundation  of 
one  of  his  points,  it  is  necessary  to  insert  it, 
namely : 

The  royal  order  (constituting  the  grant  to 
Alagon)  of  17th  December,  1817,  declares  that 
''His  Majesty  having  taken  cognizance  of  the 
contents  [of  the  petition  of  the  duke],  and  in 
consideration  of  the  distinguished  merit  of  this 
individual,  and  of  his  well-known  zeal  for  the 
royal  service,  and  likewise  in  consideration  of 
the  advantages  which  will  result  to  the  State 
by  the  increase  of  the  population  and  civiliza- 
tion of  the  aforesaid  territories  which  he  solic- 
its, he  has  deigned  to  resolve  that  the  same  be 
communicated  to  the  Supreme  Council,  deetar- 
ing  to  them  that  the  favor  which  he  solicits 
is  granted  to  him,  provided  the  same  be  not 
contraiy  to  the  laws.*'  Tliis  order  is  addressed 
to  the  [President  of  the  0>uncil  of  the  Indies. 

It  may  be  here  remarked  that  when  this  or- 
der was  passed,  and  for  more  than  two  years 
afterwards,   the  King  of  Spain  was  absolute 
monarch,  the  cortes  for  that  period  not  exist« 
ing;   but  at   the   ratification  by   him   of   the 
Treaty  the  cortes  had  already  been  in  renewed 
power  for  full  seven  months.    Upon  that  ratifi 
cation  the  sanction  of  the  cortes  was  obtained 
for,  and  only  for  the  2d  and  3d  articles  of  the 
l^eaty,  which  yielded  the  Spanish  territory; 
and  it  was  asked  because  by  the  Constitution 
the  King  could  not  alone  alienate  any  part  of 
the  Spanish  territory,  nor  any  national  prop- 
erty, but  for  the  alienation  needed  the  consent 
of  the  cortes.    Constitution,  title  4,  ch.  1,  art. 
172,  sees.  4,  7.     ^Describing  the  King   [*«4S 
as  a  constitutional  monarch,  we  furtner  may 
advert  to  the  10th  section  of  the  same  Article 
of  the  (Constitution;   that  declaring  that  **be 
shall  not  take  the  property  of  any  person  or 
corporation,  nor  hinder  or  impede  the  free  pos- 
session, use  and  benefit  thereof — and  the  saint 
section  proceeds  to  prescribe  that  'if  at  any 
time  it  shall  be  necessary  for  an  object  of  ac- 
knowledged public  utility  to  take  the  property 
of  an  individual;  nevertheless,  it  shall  not  h? 
done,  unless  he  be  at  the  same  time  indemni 
fied  and  a  fair  equivalent  be  given  him  upon 
a   sufficient   inquiry   made  by   fit   and    proper 


men. 


The  ancient  laws  of  Spain  on  the  general 
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rights  of  property  have  always  been  authorita- 
tive as  if  constitutional  rules;  and,  upholding 
the  sanctity  of  private  property  against  the 
royal  encroachment,  the  Laws  of  Spain  and 
the  Indies,  Book  3,  tit.  5,  Law  I,  ordain  that 
"those  things  which  the  King  gives  to  anyone 
cannot  be  taken  from  him  either  by  the  King 
or  anyone  else  without  some  fault  of  his;  and 
he  to  whom  they  are  given  shall  dispose  of 
them  at  his  will,  as  of  any  other  thing  belong- 
ing to  him: 

The  points  made  by  Mr.  Mayer  were  the 
following: 

I.  The  royal  acts  (the  order  of  17th  Decem- 
ber, 1817,  upon  the  duke's  petition  of  the  pre- 
ceding July,  and  the  oedula  or  missive  to  the 
Captain  General  of  Cuba  of  6th  February, 
181#)  constitute  a  grant,  and  an  assurance  of 
the  legal  estate  in  the  lands,  and  taking  date 
from  the  17th  December,  1817.  That  being  the 
effective  date  of  the  grant,  it  is  not  affected  by 
the  8th  article  of  the  Treaty  with  Spain,  which 
condemns  only  grants  of  date  after  the  24th 
of  January,  1818.  The  grant  was  consummated 
by  all  the  fornuU  possessions  that  it  can  be 
pretended  the  Spanish  law  demanded;  and  the 
possessory  ceremony  was  by  that  law  author- 
ized through  an  attorney,  on  this  occasion  Gar- 
rido,  whose  conferred  powers  are  fully  testified. 
Moreover,  this  attorney  was  empowered  to  sell 
and  settle  and  improve  the  granted  lands  in 
execution  of  the  purpose  declared  by  the  duke's 
petition  as  his  view  in  asking  the  grant.  And 
the  action  of  Garrido  in  his  latter  branch  of 
his  agency  (shown  in  the  testimony  of  the  de- 
fendant himself)  proves  all  diligence  and  bona 
fides  in  fulfilling  what  the  petition  indicated  as 
the  grantee's  design.  All  in*  that  respect  was 
done  that  could  within  the  brief  period  have 
been  exacted,  assiuning  the  expression  of  pur- 
pose by  the  petitioner  to  have  the  effect,  when 
shown  to  have  induced  the  grant,  to  make  the 
grant  conditional,  and  that  even  precedently 
so.  But  the  grant  was  not  under  a  condition> 
either  precedent  or  subsequent.  The  declara- 
tion of  purpose  in  the  petition  for  a  grant 
from  Spain,  when  the  grant  itself  does  not, 
upon  that  declaration,  introduce  it  as  a  con- 
643*]dition  in  terms,  *is  not,  as  this  court 
has  determined,  to  be  treated  as  a  condition  of 
any  kind.  The  crown  shows  its  content  with 
the  general  assurance  offered  by  the  grantee, 
and  rests  upon  his  good  faith ;  and  so  implies  by 
not  converting  the  general  pledge  or  promise 
into  terms  of  condition.  If,  however,  a  condi- 
tion (for  settling  and  improving  the  land)  is 
to  be  implied,  it  can  be  but  a  condition  subse- 
quent, and  agreeably  to  this  court's  adjudica- 
tion, the  fulfillment  of  the  duty  was  prevented, 
and  therefore  excused,  by  the  succeeding  and  so 
early  transfer  of  the  sovereis^ty  of  the  region 
from  Spain  to  the  United  States.  And  when 
a  grant  is  conditional,  and  the  condition  hai» 
been  performed,  or  has  ceased  to  bind,  the 
grant  is  deemed  absolute  ab  initio. 

(Mr.  Mayer  then  proceeded  to  show,,  by  ref- 
erence to  authorities,  that  the  grant  was  found- 
ed on  sufficient  consideration.) 

II.  The  deed  of  Alagon  to  Hackley  bears 
date  the  29th  of  May,  1819,  and  so,  after  the 
ratification  by  the  United  States  of  the  Treaty 
with  Spain.  The  Treaty  was  ratified  anew  l^ 
our  government  after  Spain's  ratification,  and 
was  re-ratified  merely  because  it  was  neces- 
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sary  to  waive  the  limitations  of  six  months 
specified  in  the  Treaty  for  the  exchange  of 
ratifications.  It  was  the  original  Treaty,  bear- 
ing date  the  22d  of  February,  1819,  that  was 
ratified.  The  proprietary  rights  of  the  United 
States  took  date  from  the  date  of  the  Treaty, 
and  on  the  consummate  ratification  related  to 
that  period.  No  control  of  Spain  is  to  be 
deemed  to  have  rested  in  her  after  the  Treaty's 
date  over  the  territories  of  Florida  as  a  do- 
main, or  for  any  purpose  of  legislation  or  of 
administration,  referable  to  her  interest,  or 
within  her  polity,  municipal  or  foreign.  The 
validity  of  that  deed,  as  to  Hackley's  capacity, 
being  a  foreigner,  to  take  it,  was,  consequently, 
beyond  any  regulation  of  Spain,  no  matter  how 
ancient,  save  only  contingently,  in  the  event  of 
the  Treaty  not  being  definitely  ratified. 

III.  Tlus  Treaty  with  Spain  in  the  consid- 
eration of  the  8th  article,  and  of  the  clauses  of 
territorial  cession,  has  been  by  the  Supreme 
Court  always  determined  to  design  no  depart- 
ure from  the  great  principle  of  civilized  jus- 
tice, and  of  modern  international  law,  that  in 
no  transfer  of  a  territory  can  any  domain  be 
passed  or  be  accepted  from  the  ceding  nation 
than  what  belongs  to  the  government — the  pub- 
lic property.  That  property  alone,  and  the 
sovereignty  of  the  transferred  region,  are  the 
only  legitimate  objects  of  such  international 
transactions,  and  the  sovereignty  is  to  be  es- 
teemed the  primary  object.  The  court  has  said 
that  the  express  terms  of  this  Treaty  deferring 
to  private  rights,  were  not  heeded  for  thus 
limiting  the  Treaty's  scope;  and  the  8th  article 
is  not  to  be  regarded  as  enlarging  the  cession 
of  property.  In  other  words,  that  article,  even 
as  to  grants  subsequent  *to  24th  of  [*644 
January,  1818,  must  be  construed  in  subserv- 
iency to  the  sanctity  that  our  own  public  law 
accords  to  the  rights  of  contract  and  private 
property.  8  Pet.  445,  449,  450;  Arredondo's 
case,  6  lb.  735,  736;  Percbeman's  case,  7  lb. 
86;  9  lb.  133,  169,  170;  14  lb.  349;  8  How.  306, 
307 ;  Terrett  v.  Taylor,  9  Cranch,  43. 

These  cases  affirm,  too,  the  reformed  doctrine 
of  international  law,  that  even  by  conquest  the 
lands  of  individuals  shall  not  be  wrested  from 
them,  and  in  no  respect  are  to  be  yielded  even 
to  the  rights  of  war.  Much  less  are  they,  then, 
to  be  conceded  to  the  exactions  of  diplomatic 
bargaining.  We  may  add  to  these  authorities 
(not  now  adverting  to  all  the  treatises  on  in- 
ternational law  where  they  enjoin  the  same 
doctrine);  1  Pet.  517;  12  lb.  410,  411;  8 
Wheat.  464;  4  lb.  518;  4  Cranch,  323;  Fletcher 
▼.  Peck,  6  lb.  87;  Wheat.  Nat.  Law,  269,  b.  2, 
ch.  sec.  16.  All  real  property  taken  in  war  is 
entitled  to  postliminy. 

IV.  These  views,  under  our  third  head,  lead 
to  the  conclusion  that  no  grants  of  Spain,  in 
her  Florida  region,  of  portions  already  con- 
ceded to  individuals,  could  be  asked  to  be  an- 
nulled; or  could  be  accepted  by  our  govern- 
ment from  Spain,  if  even  her  King  had  had 
despotic  power  to  thus  despoil  without  redress 
(which  immunity  and  irremediableness  of 
wrong  defines  despotic  government),  except 
only  where  the  individual  interest  could  be 
shown  to  have  expired  from  default  justlv  im- 
putable, and  going  to  the  forfeiture  of  the 
rights.  Such  a  default  would  be  the  failure  to 
fulfill  conditions  of  the  grants.  It  will  be 
Been,  that  in  the  correspondence  of  our  govern- 
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meat  prior  to  the  Treaty,  and  in  the  expostula- 
tions that  followed  our  ratification  of  it 
throughout  the  negotiation,  which  the  execu- 
tive, unprompted  by  the  Senate's  counsel  or 
instructions  and  so  without  full  warrant  we 
might  say,  embarked  in,  the  vacating  of  grants 
of  Spain  actually  made  (no  matter  of  what  ex- 
tent), was  not  claimed  save  upon  the  ground 
of  their  conditions  having  been  violated,  or 
having  failed  to  be  fulfilled.  The  gratuitous 
character  of  grants  was  not  made  the  plea;  and 
as  little  was,  or  could  the  area  of  the  grants 
be  the  pretext;  in  both  particulars  the  sover- 
eignty of  Spain  giving  her  absolute  discretion, 
and  her  policy,  already  adverted  to,  placing  her 
liberality  beyond  suspicion  in  these  territorial 
appropriations.  Consistently,  then,  with  what 
was  assumed  as  the  only  basis  of  the  preten- 
sion, as  well  as  looking  to  the  only  grounds 
that  could  find  shelter  in  the  pure  public  law 
of  the  era,  no  grants  under  the  Treaty  could 
have  been  designed  for  denunciation,  except 
those  that  were  extinct  for  violation  of  their 
conditions.  Let  the  expository  terms  used  by 
the  King  in  his  ratification  be  deemed,  then, 
more  than  what  it  merely  is  (and  it  is  merely 
645*]  the  expression  of  an  opinion,  and  a  *coin- 
ment  on  the  Treaty  text),  and  let  it  be  digni- 
fied or  aggravated  as  a  decree  of  forfeiture  or 
of  confiscation,  and  yet  it  must  be  interpreted 
relatively  to  the  ground  upon  which  we,  or 
rather  the  executive,  claimed  the  annulment  to 
be  just,  and  not  as  if  we  demanded  it  as  a  royal 
despotic  assumption.  It  is  well  to  remark 
here  (as  bearing  on  the  idea  that  may  be 
urged  that  Spain  yielded  the  sacrifice  of  the 
Alagon  grant,  under  a  pressure  as  dire  as  if 
under  belligerent  durance),  that  the  instruc- 
tions to  our  Minister  at  Madrid,  which  our 
quotations  on  his  head  embrace,  show  that  the 
exaction  of  the  annulment  was  meant  to  be 
experimental,  and  that  the  terms  were  not  to 
be  insisted  on  if  the  Spanish  government  were 
found  impracticable  when  remonstrated  with. 
It  will  be  perceived  bv  the  court  that  Don 
Onis,  the  Spanish  Minister  here,  in  his  com- 
munication to  our  Secretary  did — ^true  to  the 
principle  that  the  annulment  of  no  grants  was 
to  be  arbitrary,  and  that  no  absolute  power 
was  assumed  thus  to  reside-  in  the  Spanish 
crown— declared  that  if  he  had  even  known 
that  the  grant  to  Alaffon  (and  the  other  ob- 
noxious grants)  bore  date  before  the  24th  of 
January,  1818,  he  would  not  have  assented  to 
their  being  declared  void — that  is,  merely  on 
an  assumption  of  a  particular  date,  for  sweep- 
ing nullification,  careless  of  the  infirmity  or 
the  vigor  of  the  ffrantee's  riffhts  or  pretensions. 
That  the  ratification  of  our  government, 
which  took  place  immediately  on  the  signature 
of  the  Treaty,  was  regarded  as  definitive,  and 
not  as  contingent  upon  any  expansion  (by 
Rider  or  by  rqvsd  prescript  or  opinion)  of  the 
terms  of  the  Treaty,  is  evident  from  the  fact 
which  the  succeeding  correspondence  and  in- 
structions show,  that  the  immediate  occupa- 
tion of  the  ceded  territory  was  claimed  under 
the  auspices  of  the  Treaty.  In  the  testimony  of 
our  opponents,  we  have  in  the  case  the  Execu- 
tive Journal  of  the  Senate,  relative  to  the 
Treaty  already  referred  to  by  us,  showing  the 
original  and  very  prompt  ratification  by  us  of 
the  Treaty  and  so  giving  its  due  weight  and 
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peculiar  character  to  the  diplomatic  movement 
following  the  ratification.  Beside  the  passages 
mentioned  of  the  Senate  Executive  Journal, 
we  refer,  with  regard  to  the  positions  just  sub- 
mitted, to  the  following  portions  oi  the  ''State 
Papers,"  in  the  4th  volume,  pp.  465,  509,  532, 
627,  652,  653,  658,  659,  669,  683,  684,  687,  689. 

With  this  grant,  then,  no  condition  having 
been  violated  and  no  default  to  inflict  forfei- 
ture having  occurred,  it  follows  that  the  claim 
of  Mr.  Hackley  could  not  have  become  void 
within  the  actual  meaning  of  the  parties  to  the 
Treaty,  even  giving  to  the  King's  declaratory 
ratification  the  extreme  office  of  a  decree  of 
annulment,  and  supposing  that  his  prerogatire 
gave  him  power  for  such  action. 

*y.  It  cannot  be  said  that  the  annul-  [*848 
ment  may  be  justified  upon  imputable  fnM  of 
Spain,  assuming  even  that  the  grant  was  made 
after;  instead,  as  is  the  fact  of  being  made  be- 
fore (and  of  pending  before  the  Kins  more 
than  six  months),  the  period  of  proposing  the 
cession;  more  than  a  year  elapsing  further  be- 
fore the  Treaty  was  conduaed.  Under  the 
theory  of  that  imputation,  the  King's  special 
ratification  would  be  a  concession  of  the  fraud, 
and  a  decree  not  only  against  the  grant,  but 
against  the  honor  of  the  Crown.  Fraud  is  not 
ascribable  to  a  sovereign  state,  in  her  com- 
pacts with  other  powers;  and  particularlr  not 
as  to  a  subject  of  concession,  over  which  her 
dominion  was  legally  absolute  until  that  sub- 
ject actually,  by  her  own  act,  the  result  of  her 
own  pleasure,  were  severed  from  her  posses- 
sions. 

This  court  has  deemed  the  supreme  right 
of  disposal  in  the  Spanish  crown,  or  in  any 
government  power  to  alienate  the  domain  of 
the  State,  too  positive  and  absolute  to  allow 
complaint  of  any  act  within  that  power,  no 
matter  even  how  reasonable  it  be  to  infer 
that  it  was  in  anticipation  of  a  surrender  of 
sovereignty  of  the  region,  and  designed  to 
lessen  the  public  domain  of  the  succeeding 
sovereign.  U.  S.  v.  Clarke,  8  Pet.  463.  That 
decision  in  effect  affirms  that  fraud  is  not  to 
be  inferred,  nor  is  chargeable  against  any  act 
of  a  sovereign  power,  if  merely  it  be  co-ordi« 
nate  with  the  sovereign  legal  rights  and  con- 
trol.   15  Pet.  595;  11  Wheat.  359,  6  Cranch,  87. 

VI.  The  grant  oould  not  have  been  amended 
by  the  right  of  eminent  domain  residing  in  the 
King.  The  Constitution  of  Spain  declares,  art. 
172,  tit.  4.  ch.  1,  sea  10,  that  the  King  "sImU 
not  take  the  property  of  any  person  or  cor- 
poration, nor  hinder  or  impede  tne  free  poases 
sion,  use  and  benefit  thereof,  and  if  at  any 
time  it  shall  be  necessary  for  an  object  of  ac- 
knowledged public  utility  to  take  the  property 
of  an  individual,  nevertheleu  it  shall  not  be 
done  unless  he  be  at  the  same  time  indemniiled, 
and  a  fair  equivalent  be  given  him  upon  a  suffi- 
cient inquiry  made  by  fit  and  proper  men."  No 
indemnification  is  pretended  to  have  been  her» 
at  anytime  provided  for  this  deprivation  of 
property,  and  no  establishment  of  the  neces- 
sity, nor  of  the  object  of  "public  utility*  »• 
testified  from  the  only  appropriate  arbiter,  the 
legislative  authority  of  Spain,  composed  of 
cortes  as  well  as  Kin^,  in  which  Le^slaturt 
resided  the  representative  sovereignty  of  Spain. 
This  determination  of  the  urgency  of  the  ob- 
ject for  which  the  private  property  in  to  be 
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granted  by  this  eminent  domain,  is  by  all 
political  law  assigned  to  the  sovereignty.  It 
is  emphatically  so  appropriated  by  the  Span- 
ish Constitution.  Art.  3,  tit.  1,  ch.  1,  declares 
647*]  *that  "the  sovereignty  resides  essen- 
tially in  the  nation/*  and  by  art.  16,  tit.  2,  ch. 
3,  the  legislative  power  belongs  to  the  cortes 
together  with  the  King. 

VII.  Thus  showing  the  limitation  of  the 
Toyal  power  and  how  special  and  narrowed  it 
was,  as  shown  even  by  the  King's  act  of  ratifi- 
cation, the  action  of  the  cortes  as  to  the  ces- 
sion, and  how  that  action,  allowing  only  pub- 
lic estate  to  be  ceded  and  excluding  from  ces- 
sion private  property,  did,  in  effect,  contradict 
the  King's  surrender  (if  his  act  be  so  con- 
strued) of  the  lands  of  Alagon  and  make  his 
provisions  in  his  ratification  repugnant  to  the 
act  and  will  of  his  constitutional  partners  in 
the  sovereignty  of  Spain.  What  effect  can  be 
assigned  to  that  ratification  in  its  denunciation 
of  the  grant  to  the  DukeT  Recurring  to  the 
constitutional  inhibitions  upon  the  King's  in- 
terference with  private  property,  quoted  under 
the  preceding  heads,  and  to  the  ancient  laws 
we  luLve  cited,  of  equal  obligation,  we  are  at  a 
loss  to  apprehend  where,  in  himself,  and  in 
clear  contradiction  of  the  view,  and  even  the 
determination  of  the  cortes,  there  can  be  found 
a  warrant  for  his  repudiation  of  the  grant,  re- 
garding now  his  act  as  a  decree  of  annulment 
or  of  confiscation.  Divorced  from  the  public 
domain,  for  all  power  of  alienation,  by  the 
positive  interdict  of  the  Ck)nstitution,  and  for- 
bidden, besides,  by  the  superadded  terms  of  the 
Constitution  from  alienating  "any  portion  of 
the  Spanish  territory,"  'Tiowever  small,"  and 
whether  public  or  private,  and  these  limita- 
tions of  prerogative  and  respect  for  private 
property  solemnly  consecrated  by  the  King's 
oath;  and,  again  art.  4  of  the  constitution  de- 
claring that  "the  nation  is  bound  to  maintain 
and  protect  by  wise  and  equitable  laws  the 
civil  liberty,  property,  and  other  legal  rights  of 
the  individuals  who  compose  it,"  it  seems  only 
necessary  to  show  that  the  Ck)nstitution  of 
Spain  was  in  iorce  when  the  ratification  oc- 
curred, to  have  the  King's  cond^nnation  of  our 
grant  dismissed  as  a  mere  nullity.  But  it 
pretends  not  to  be  a  decree  or  ordinance  an- 
nulling the  grant.  It  takes  the  Treaty  as  a 
text,  and  appends,  by  making  the  denunciation, 
only  a  version  of  the  Treaty  itself,  or  records 
testimony  as  to  an  "understanding,"  that  by 
the  very  Treaty  has  failed  to  be  carried  out, 
and  whose  basis  the  8th  article  of  the  Treaty 
shows  to  be*  erroneous.  Viewed  as  an  opinion 
(however  it  be  a  royal  emanation),  it  can  have 
no  effect.  As  testimony  to  explain,  or  rather 
to  prevail  in  contradicting  the  Treaty,  it  must 
likewise  be  unavailing.  The  declaration  could 
legitimately  serve  but  one  purpose  and  as  a 
memorial  of  fact;  and  that  is  to  be  found  a 
claim  by  the  United  States  against  Spain  for 
indemnification,  for  parting  with  property 
which  she  taught  the  United  States  to  believe 
would  pass  to  her  in  the  general  cession  of 
648*]  territory.  We  'deny  that  even  the  King 
and  cortes  in  combined  legislative  action,  or 
under  any  title  of  power,  could  have  annulled 
the  grant.  And  we  are  in  that  aspect  of  the 
case  independent  of  the  testimony,  given  by 
our  adversary,  that' the  grant  was  not  annulled 
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by  concurrence  of  the  cortes  and  the  King's 
act  had  in  no  respect  their  sanction,  llic 
Spanish  Constitution  vests  no  such  power  in 
the  cortes  and  king  even  united  to  confiscate 
private  property,  unless,  indeed,  it  were  ad- 
missible under  the  prerogative  of  "eminent  do- 
main," an  interpretation  which  we  have  shown 
to  be  here  inapplicable.  Can  it  be  pretended 
that  the  King  alone,  divorced  as  he  was  from 
the  power  to  alienate  any  portion  of  the  public 
domain,  and,  more  than  that,  any  "portion  of 
the  Spanish  territory,"  or  interfere  with  pri- 
vate property,  whether  in  the  title  to  it  or  the 
use  of  it,  could  effect  that  by  his  decree,  which, 
if  legitimately  practicable  at  all  by  the  state, 
could  be  effected  by  only  the  sovereignty  of 
the  country,  and  that  formed  of  the  cortes  and 
himself  T 

6  Cranch,  87.  There  this  court  defines  legis- 
lative power;  and  denounces  as  alien  to  it, 
and  as  despotic,  all  pretension  by  a  legislative 
authority  to  annul  private  rights,  especially 
without  compensation. 

But  we  refer,  as  conclusive  against  the  power 
to  annul,  in-  King,  or  in  King  and  cortes,  to 
the  effect  of  the  Treatjr's  relation  to  its  date, 
as  stated  at  page  31  hereof. 

VIII.  Conceding  to  the  ratification  the  char- 
acter of  a  decree,  and  the  King's  constitutional 
power  to  pa^  it,  can  the  United  States  accept 
the  land  thus  taken  arbitrarilv  from  an  in- 
dividual and  enjoy  the  sacrifice  of  private 
rights  T  If,  under  other  circumstances  it  could 
be  accepted,  can  it  be  after  all  that  has  trans- 
pired in  relation  to  this  grant,  and  especially 
after  our  ratifying  this  Treaty — ^before  this 
American  citizen,  Mr.  Hackley,  received  his 
conveyance — without  then  intimating  a  com- 
plaint, much  less  interposing  a  protest,  against 
the  grant  to  Alagon — ^but  lulling  the  world  in- 
to the  impression  that  private  property  was  to 
be  held  sacred,  and  that  (whatever  might  have 
been  the  suggestions,  hostile  to  it,  in  course  of 
the  negotiation),  the  grant  of  Alagon  was,  by 
the  limitation  of  date  proclaimed  in  the  Treaty, 
left  inviolate,  and  conmiitted  to  its  intrinsic 
merits? 

Our  principles  of  public  law  reject  the 
proffer  of  such  an  addition  to  the  treaty  do- 
main; and  by  that  law,  as  we  recognize  it  un- 
der our  political  institutions,  this  case  and  the 
force  of  the  King's  act  of  confiscation  are  to  be 
judged.  If  we  cannot,  because  contrary  to 
those  principles,  sanction  the  right  to  have  de- 
creed this  regal  spoil,  how  can  the  right  to  it 
be  enforced  by  the  United  States,  and  if  so, 
how,  then,  can  any  pretention  be  effective  as  a 
defense  founded  on  such  a  supposed  jight. 
*Story's  Confl.  L.  sees.  244,  326,  and  [*649 
the  cases  there  cited;  15  Pet.  595;  1  Gkill. 
375 ;  Fletcher  v.  Peck,  6  Cranch,  87. 

If  this  view  be  true  generally,  as  to  all  con- 
tracts, and  pretentions  of  foreign  source,  re- 
pugnant to  our  maxims  of  political  and  social 
justice,  it  applies  here  most  conclusively  to 
this  case  of  a  native  American  citizen,  as  Mr. 
Hackley  is  proved  to  have  been.  He  was  pro- 
tected by  the  Constitution  of  the  United  States, 
and  (as  the  Supreme  Court  in  the  case  cited, 
says)  "by  the  general  principles  common  to 
our  free  institutions." 

IX.  It  has  been  assumed  by  us  that  this  is 
not  a  case  for  political  action  of  our  govem- 
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ment,  but  for  the  judicial  power  directlj. 
This,  in  the  case  of  our  complete  grant,  since 
the  cases  of  Percheman,  in  7  Pet.  and  of  Arre- 
dondo,  in  6  Pet.  and  of  United  States  v.  Wig- 
gins, 14  Pet.  349,  is  unquestionable.  Nor  haye 
we  made  any  remarks  as  so  the  sufficiency  of 
authentication  of  our  documentary  testimony; 
that  being  in  our  opinion  unnecessary  after  the 
decision  of  the  court  on  that  head.  Among 
those  decisions  we  may  refer  to  14  Pet.  345, 
346. 

Mr.  Gushing  (Attorney-General)  rested  his 
case  upon  the  following  point: 

That  the  annulment  of  the  gr&nt  to  the 
Duke  of  Alagon,  declared  by  the  Treaty  of  Ces- 
sion of  the  Floridas,  is  binding  and  absolutely 
conclusive  upon  all  the  departments  of  the  gov- 
ernment and  upon  the  people  of  the  United 
States. 

By  the  Constitution  of  the  United  States, 
the  political  power  of  making  treaties  is  vested 
in  the  President  of  the  United  States  by  and 
with  the  advice  and  consent  of  the  Senate  (art. 
2,  sec.  2). 

''And  all  treaties  made,  or  which  shall  be 
made,  under  the  authority  of  the  United  States, 
shall  be  the  supreme  law  of  the  land.  Art.  6, 
par.  2. 

Hence  it  follows  that  the  Treaty  of  Cession 
of  the  Floridas,  having  been  duly  ratified,  pro-' 
claimed  and  publish^  in  the  atatute  book, 
operates  of  itself,  in  respect  of  these  three  an- 
nulled grants,  as  a  supreme  law. 

The  Congress  of  the  United  States  passed 
the  Act  of  the  3d  of  March,  1821,  to  carry  into 
execution  the  Treaty  between  the  United 
States  and  Spain,  concluded  at  Washington  on 
the  22d  day  of  February,  1819,  3  Stat,  at  L. 
by  Little  &  Brown,  637,  ch.  39.  The  first  sec- 
tion authorized  the  President  to  take  posses- 
sion of  and  ocupy  the  "Territories  of  East 
and  West  Florida  and  the  appendages  and  ap- 

Surtenances  thereof;  and  to  transport  the  of- 
cers  and  soldiers  of  the  King  of  Spain,  being 
650*]  *there,  to  the  Havana,  agreeably  to  the 
stipulations  of  the  Treaty  between  the  United 
States  and  Spain,  concluded  at  Washington  on 
the  22d  day  of  February,  in  the  year  1819,  pro- 
viding for  the  cession  of  said  Territories  to 
the  United  States.*'  The  same  Act  organized 
a  territorial  government,  and  extended  the 
laws  of  the  United  States  for  collection  of  the 
revenue,  and  prohibiting  the  importation  of 
persons  of  color  over  the  said  ceded  Territories. 

The  Legislative  and  the  Executive  Depart- 
ments of  the  United  States  government,  in  the 
exercise  of  their  political  powers,  and  His 
Catholic  Majesty,  in  the  exercise  of  his  politi- 
cal power,  have  explicitly  annulled  the  grant 
to  the  Duke  of  Alagon. 

The  explanation  of  the  8th  article,  so  made 
before  the  ratifications  of  the  Treaty,  upon 
which  explanation  the  Treaty  was  accepted 
and  ratified  by  the  President  and  Senate  of  the 
United  States,  and  upon  which  explanation  the 
ratifications  were  exchanged  between  the  two 
contracting  powers,  is  as  much  a  part  of  the 
8th  article,  and  as  much  a  part  of  the  Treaty, 
as  any  other  of  the  articles. 

That  explanation  and  express  annulment  of 

the  grant  to  the  Duke  of  Alagon,  so  affected 

by  the  political  powers  of  the  government  of 

the  United  States,  is  binding  upon,  and  to  be 
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followed  by,  the  Judicial  Department.  Foster 
and  Elam  v.  Neilson,  2  Pet.  307,  309,  312,  313; 
Garcia  v.  Lee,  12  Pet.  516,  517,  518,  519,  621; 
United  States  v.  Reynes,  9  How.  153,  154. 

These  three  cases  were  decided  upon  the  ces- 
sion by  Spain  to  the  United  States  of  the  Flor- 
idas; and  private  claims  asserted  in  those  cases 
were  granted  by  Spain  after  the  Treaty  of  Saa 
Ildefonso,  of  1800,  after  the  cession  of  Louis- 
iana to  the  United  States,  by  the  Treaty  of 
Paris  of  1803,  and  before  the  24th  of  January, 
1818.  They. were  located  between  the  rivers 
Iberville  and  Perdido,  in  the  parish  of  Felici- 
ana, within  the  disputed  limits  between  Louis- 
iana and  west  Florida,  which  had  been  repeat- 
edly discussed,  with  talent  and  research,  by  the 
governments  of  the  United  States  and  Spain. 

The  private  claimants  insisted — 

1st.  Upon  the  right  of  Spain  to  the  disputed 
territory,  and  invoked  the  decision  of  this 
court  upon  the  true  construction  of  the  Treaty 
of  San  Ildefonso,  of  the  1st  of  October,  180U. 
by  which  Spain  retroceded  Louisiana  to 
France,  and  of  the  Treaty  of  Paris  of  the  SOtb 
of  April  1803,  by  which  France  ceded  LouisiaBa 
to  the  United  States. 

2d.  That  their  claims,  granted  by  Spain,  be> 
fore  the  24th  of  January,  1818,  were  expressly 
confirmed  by  the  first  member  of  the  8to 
article  of  the  Treaty  of  1810,  for  the  cessioB  of 
the  Floridas  to  the  United  States. 

*3d.  That  the  explanatory  clause,  [*6ftl 
contained  in  the  ratification  of  the  Treaty, 
forms  a  part  of  the  8th  article,  in  that  the 
article  so  explained  should  be  understood  as  if 
it  had  been  written  thus:  "All  the  grants  of 
land  made  before  the  24th  of  January,  1818, 
by  His  Catholic  Majesty,  or  his  lawful  author- 
ities in  the  said  Territories,  ceded  by  his  Ma- 
jesty to  the  United  States,  except  those  made 
to  the  Duke  of  Alagon,  the  count  of  Pufionros- 
tro,  and  Don  Pedro  de  Vargas  shall  be  ratified 
and  confirmed,  etc." 

To  the  first  position,  this  oourt  answered  (t 
Pet.  307):  ''The  judiciary  is  not  that  depart- 
ment of  the  government  to  which  the  assertioa 
of  its  interests  against  foreign  powers  is  eon- 
fided,  and  its  duty  commonly  is  to  decide  upon 
individual  rights  according  to  those  principles 
which  the  Political  Departments  of  the  natioB 
have  established.  If  tne  course  of  the  natkm 
has  been  a  plain  one,  its  courts  would  hesitate 
to  pronounce  it  erroneous." 

''We  think,  then,  however  individual  judges 
might  oonstrue  the  Treaty  of  San  Ildefonso,  it 
is  the  province  of  the  court  to  conform  Its  de- 
cisions to  the  will  of  the  Legislature,  if  that 
will  has  been  clearly  express^." 

The  court  then  cited  the  Acts  of  Congress 
showing  that  the  United  States  had,  before  the 
ratification  of  the  Treaty  for  the  Cession  of  the 
Floridas,  distinctly  declared  that  the  bound- 
ary of  Louisiana,  as  acquired  under  the  Trea- 
ties of  San  Ildefonso,  of  1800,  and  of  Paris  of 
1803,  extended  east  as  far  as  to  the  River  Per- 
dido—had  taken  actual  possession  of  territory 
according  to  such  declaration  of  the  boundary  of 
Louisiana  as  acquired  by  the  Treaties  of  San 
Ildefonso,  of  1800,  and  of  Paris,  of  1803— and 
had  annexed  a  part  of  the  disputed  territory  to 
the  State  of  Louisiana.  Whereupon  this  court 
said  (2  Pet.  209) :  '^f  those  departments  which 
are  intrusted  with  the  foreigii  intercourse  of 
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the  nation,  which  assert  and  maintain  its  in- 
terests against  foreign  powers,  have  unequivo- 
cally asserted  its  rights  of  dominion  over  a 
country  of  which  it  is  in  possession,  and  which 
it  claims  under  a  Treaty;  if  the  Legislature  has 
acted  on  the  construction  thus  asserted,  it  is 
not  in  our  own  courts  that  this  construction  is 
to  be  denied.  A  question  like  this,  respecting 
the  boundaries  of  nations,  is,  as  has  been  truly 
said,  more  a  political  than  a  legal  question,  and 
in  its  discussion  the  courts  of  every  country 
must  respect  the  pronounced  will  of  the  Legis- 
lature." 

To  the  second  position,  this  court  answered 
(2  Pet.  310,  311),  That  His  Catholic  Majesty, 
by  the  2d  article  of  the  Treaty,  ceded  to  the 
United  States  "all  the  territories  which  be- 
long to  him,"  situated  to  the  eastward  of  the 
652*]  River  Mississippi,  *known  by  the  name 
of  East  and  West  Florida;  that  the  words 
"which  belong  to  him/'  limit  the  extent  of 
the  cession;  that  the  United  States  cannot  be 
considered  as  admitting  by  this  article  that  the 
territory  which,  at  the  signature  of  the  Treaty, 
composed  a  part  of  the  State  of  Louisiana, 
rightfully  belonged  to  His  Catholic  Majesty; 
that  these  terms  were  probably  selected  so  as 
not  to  compromit  the  dignity  of  either  govern- 
ment, and  which  each  might  understand  con- 
sistently with  its  former  pretensions;  that  the 
6th  article,  stipulating  for  incorporating  the 
inhabitants  of  the  ceded  Territories  into  the 
Union  of  the  United  States,  is  co-extensive  with 
the  cession,  and  did  not  include  the  Territory 
which  was  then  a  part  of  the  State  of  Louis- 
iana, which  was  already  a  member  of  the 
American  confederacy;  that  the  8th  article  of 
the  Treaty  must  be  understood  as  limited  to 
grants  made  by  His  Catholic  Majesty  within 
the  ceded  Territory,  that  is,  within  'the  terri- 
tories which  belong  to  him." 

To  the  third  proposition  this  court  answered 
(2  Pet.  312) :  "But  an  explanation  of  the  8th 
article  has  been  given  by  the  parties  which  (it 
is  supposed)  may  vary  this  construction.  It 
was  discovered  that  three  large  grants,  which 
had  been  supposed  at  the  signature  of  the 
Treaty  to  have  b^n  made  subsequent  to  the 
24th  of  January,  1818,  bore  a  date  anterior  to 
that  period.  Considering  these  grants  as  fraud- 
ulent, the  United  States  insisted  on  an  express 
declaration  annulling  them.  This  demand  was 
resisted  by  Spain;  and  the  ratification  of  the 
Treaty  was  for  some  time  suspended.  At 
length  His  Catholic  Majesty  yielded,  and  the 
following  clause  was  introduc^  into  his  ratifi- 
cation: 'Desirous  at  the  same  time  of  avoiding 
any  doubt  or  ambiguity  concerning  the  meaning 
of  the  8th  article  of  the  Treaty,'  etc  (quoting 
the  residue  of  the  King's  ratification). 

"One  of  these  grants,  that  to  Vargas,  lies 
west  of  the  Perdido. 

"It  has  been  argued,  and  with  great  force, 
that  this  explanation  forms  a  part  of  the  arti- 
cle. It  may  be  considered  as  if  introduced  into 
it  as  a  proviso  or  exception  to  the  stipulation 
in  favor  of  grants  anterior  to  the  24th  Janu- 
ary, 1818." 

«  •  •  These  three  large  fprants  being 
made  about  the  same  time,  under  circumstances 
strongly  indicative  of  unfairness,  and  two  of 
them  lying  east  of  the  Perdido"  (and  the  third 
also  being  as  to  a  part  east  of  the  Perdido), 
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might  be  objected  to  on  the  ground  of  fraud 
common  to  them  all;  without  implying  any 
opinion  that  one  of  them,  which  was  for  lands 
lying  within  the  United  States,  and  most 
probably  sold  by  the  government,  could  have 
been  otherwise  confirmed.  The  government 
mi^ht  well  insist  on  closing  all  controversy  re- 
latm^  to  these  grants,  which  might  so  materi- 
ally mterfere  with  its  own  rights  and  policy  in 
its  future  disposition  of  the  ceded  lands,  and 
not  allow  them  to  *become  the  subject  [*653 
of  judicial  investigation;  while  other  grants, 
though  deemed  by  it  to  be  invalid,  might  be 
left  to  the  ordinary  course  of  the  law    *    * 

An  extreme  solicitude  to  provide  against  in- 
jury or  inconvenience,  from  the  known  exist- 
ence of  such  large  grants,  by  insisting  upon  a 
declaration  of  their  absolute  nullity,  can,  in 
their  opinion,  furnish  no  satisfactory  proof  that 
the  government  meant  to  recognize  the  small 
grants  as  valid,  which  in  every  previous  act  and 
struggle  it  had  proclaimed  to  be  void,  as  being 
for  lands  within  the  American  territory." 

The  principles  so  adjudged  in  1829,  in  Foster 
and  £lam  v.  Neilson,  were  affirmed  in  Garcia 
V.  Lee,  in  1838,  and  again  in  1850,  in  United 
States  ▼.  Keynes,  before  cited. 

The  Treaty  ceding  the  Floridas  to  the  United 
States,  as  explained  in  the  ratification,  express- 
ly annuls  the  grants  to  the  Duke  of  Alagon, 
the  Count  of  Pufionrostro,  and  Don  Pedro  de 
Vargas;  in  this  express  d^aration  and  under- 
standing, it  was  accepted  and  ratified  by  the 
President  and  Senate  of  the  United  States;  in 
this  sense  the  ratifications  were  exchanged  be- 
tween the  two  contracting  nations;  in  tiiis 
understanding  the  Congress  passed  various  stat- 
utes, whereof  only  two  need  be  particularly  no- 
ticed here.  The  first  is  "An  Act  for  ascertain- 
ing Claims  and  titles  to  land  within  the  Ter- 
ritory of  Florida,"  approved  8th  May,  1822,  3 
Stat,  at  L.  by  Little  &,  Brown,  p.  709,  ch.  129, 
the  fourth  section  of  which  alludes  to  the 
claims  rejected  by  the  Treaty,  and  excepts 
them  from  the  powers  of  the  commissioners,  as 
hereinbefore  quoted.  The  other  is  "An  Act 
supplementary  to  the  several  Acts  providing 
for  the  settlement  and  confirmation  of  private 
land  claims  in  Florida,"  approved  23d  May, 
1828,  4  Stat,  at  L.  by  Little  &  Brown,  284, 
the  sixth  section  whereof  authorized  claimants 
to  lands  in  Florida,  not  decided  and  fincdiy  set- 
tled under  the  provisions  of  this  Act,  etc.,  to 
present  their  cases  by  petition  to  the  judiciary, 
to  try  the  validity  of  their  claims:  "Provided, 
that  nothing  in  this  section  contained  shall  be 
construed  to  authorize  said  judges  to  take  cog- 
nizance of  any  claim  annulled  by  the  said 
Treaty,  or  the  decree  ratifying  the  same  by  the 
King  of  Spain,  nor  any  claim  not  presented  to 
the  commissioners,  or  register  and  receiver,  in 
conformity  to  the  several  Acts  of  Congress,  pro- 
viding for  the  settlement  of  private  land  claims 
in  Florida." 

The  explanation  of  the  8th  article  of  the 
Treaty,  so  made  and  contained  in  the  ratifica- 
tions as  exchanged  between  the  two  govern- 
ments, forms  a  part  of  the  8th  article. 

In  that  the  Legislative,  the  Executive,  and  the 
Judicial  Departments  of  the  United  States  have 
hitherto  concurred. 

The  grants  by  His  Catholic  Majesty  to  the 
Duke  of  Alagon,  *the  (}ount  of  Pufi-   [*654 
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onrostro,  and  Don  Pedro  de  Vargas^  are  an- 
nulled by  the  Treaty. 

The  plaintiff,  in  ejectment,  produces  in  evi- 
dence, this  annulled  Spanish  grant  to  the  Duke 
of  Alagon  as  the  foundation  of  his  title  to  the 
land  demanded,  as  the  fulcrum  of  his  action 
against  the  adverse  possessor. 

Upon  the  plaintiff's  own  evidence,  upon  his 
showing  of  the  facts,  the  supreme  law  of  the 
land  pronounces  that  he  has  no  title,  no  just 
cause  of  action. 

All  subsequent  and  subsidiary  questions  are 
vain. 


Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

This  controversy  has  arisen  out  of  the  Trea- 
ty with  Spain  by  which  Florida  was  ceded  to 
the  United  States. 

The  suit  was  brought  by  the  plaintiff  in  er- 
ror against  the  defendant  to  recover  certain 
lands  in  the  State  of  Florida.  It  is  an  action 
of  ejectment.  And  the  plaintiff  claims  title 
imder  a  grant  from  the  King  of  Spain  to  the 
Duke  of  Alagon.  This  is  the  foundation  of 
his  title.  And  if  this  grant  is  null  and  void  by 
the  laws  of  the  United  States,  the  action  cannot 
be  maintained. 

The  Treaty  in  question  was  negotiated  at 
Washington,  by  Mr.  Adams,  then  Secretary  of 
State,  and  Don  Louis  de  Onis,  the  Spanish 
Minister.  It  was  si^pied  on  the  22d  of  Febru- 
ary, 1819;  and  by  its  terms  the  ratifications 
were  to  be  exchanged  within  six  months  from 
its  date. 

It  appears  from  the  Treaty,  that  the  negotia- 
tions commenced  on  the  24th  of  January,  1818, 
by  a  proposition  from  the  Spanish  government 
to  cede  the  Floridas  to  the  United  States.  The 
grant  to  the  Duke  of  Alagon  bears  date  Febru- 
ary 6th,  in  the  same  year,  and  consequently 
was  made  after  the  King  of  Spain  had  au- 
thorized his  minister  to  negotiate  a  Treaty  for 
the  cession  of  the  territory,  and  after  the  nego- 
tiation had  actually  commenced.  It  embraces 
ten  or  twelve  millions  of  acres. 

The  fact  that  this  grant  had  been  made  came 
to  the  knowledge  of  the  Secretary,  pending  the 
negotiation;  and  he  also  learned  that  two  other 
grants— one  to  the  Count  of  Pufionrostro,  and 
the  other  to  Don  Pedro  de  Varffas,  each  con- 
taining some  millions  of  acres,  nad  also  been 
made  under  like  circumstances.  These  three 
grants  covered  all  or  nearly  all  of  the  public 
domain  in  the  territory  proposed  to  be  ceded. 
And  the  Secretary  naturally  and  justly  consid- 
ered that  grants  of  this  description  made  while 
the  negotiation  was  pending,  and  without  the 
knowl^ge  or  consent  of  the  United  States, 
were  acts  of  bad  faith  on  the  part  of  Spain, 
and  would  be  highly  injurious  to  the  interests 
of  the  United  States,  if  Florida  became  a  part 
655*]  of  "their  territory.  For  the  possession 
and  ownership  of  such  vast  tracts  of  country 
by  three  individuals  would  be  altogether  in- 
consistent with  the  principles  and  policy  on 
which  this  government  is  founded.  It  would 
have  greatly  retarded  its  settlement,  and  dimin- 
ished its  value  to  the  citizens  of  the  United 
States.  For  no  one  could  have  become  a  land 
holder  in  this  new  territory  without  the  per- 
mission of  these  individuals,  and  upon  such  con- 
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ditions  and  at  such  prices  as  they  mi^t 
choose  to  exact. 

Acting  upon  these  considerations,  the  Secre- 
tary insisted  that  if  the  negotiations  resulted 
in  a  treaty  of  cession,  an  article  should  be  in- 
serted by  which  these  three  grants,  and  any 
others  made  under  similar  circumstances, 
should  be  annulled  by  the  Spanish  government. 

The  demand  was  so  obviously  just,  and  the 
conduct  of  Spain  in  this  respect  so  evidently  in- 
defensible, that  after  much  hesitation  it  was 
acceded  to,  and  the  8th  article  introduced  in- 
to the  Treaty  to  accomplish  the  object.  By 
this  article  "all  grants  made  since  the  24th  of 
January,  1818,  when  the  first  proposal  on  the 
part  of  His  Catholic  Majesty  for  the  cession  of 
the  Floridas  was  made,  are  thereby  declared 
and  agreed  to  be  null  and  void;"  and  all  grants 
made  before  that  day  are  confirmed. 

With  this  provision  in  it,  the  Treaty  was 
submitted  to  the  Senate,  who  advised  and  con- 
sented to  its  ratification  on  the  24th  of  Febru- 
ary, 1819,  and  it  was  accordingly  ratified  by 
the  President. 

Before,  however,  the  ratifications  were  ex- 
changed, the  Secretary  of  State  was  informed 
that  the  Duke  of  Alaeon  intended  to  rely  on  a 
royal  order,  of  December  17,  1817,  (which  is  re- 
cited in  the  grant  hereinbefore  mentioned),  as 
sufficient  to  convey  to  him  the  land  from  that 
date;  and  upon  that  ground  claimed  that  his 
title  was  confirmed  and  not  annulled  by  the 
Treaty. 

The  Secretary,  it  appears,  was  satisfied  that 
this  royal  order  conveyed  no  interest  to  the 
Duke  of  Alagon;  and  that  the  grant  in  the 
sense  in  which  that  word  is  used  in  the  Treaty, 
was  not  made  until  the  instrument,  dated  the 
6th  of  February,  1818,  was  executed. 

But  as  a  claim  of  this  character,  however  un- 
founded, would  cast  a  cloud  upon  the  proprie- 
tary title  of  the  United  States,  and  as  claims 
might  also  be  set  up  under  similar  pretexts  un- 
der the  grants  to  the  Count  of  Pufionrostro  and 
Vargas,  the  Secretary  deemed  it  his  duty  to 
place  the  matter  beyond  all  controversy  before 
the  ratifications  were  exchanged.  He  there- 
fore requested  and  received  from  Don  Louis  de 
Onis  a  written  admission    that    these    three 

Suits  were  understood  by  both  of  them  to 
ve  been  annulled  by  the  Bth  article  of  the 
Treatv;  and  that  it  was  neffotiated  *and  [*•»• 
signed  under  that  mutual  understanding  be- 
tween the  negotiators.  And  having  obtained 
this  admission,  he  notified  the  Spaniui  Minister 
that  he  would  present  a  declaration  to  that  af- 
fect upon  the  exchange  of  ratifications,  and  ex- 
pect a  similar  one  from  the  Spanish  goveniBMBt 
to  be  annexed  to  the  Treaty. 

But  the  King  of  Spain  for  a  lon^  time  re- 
fused to  make  the  declaration  required,  or  to 
ratify  the  Treaty  with  the  declaration  of  the 
American  government  attached  to  it.  And  a 
great  deal  of  irritating  correspondenee  upon 
the  subject  took  place  between  tne  two  govern- 
ments. Finally,  however,  the  King  of  Spain 
ratified  it  on  the  2l8t  of  October,  1820,  and  ad- 
mitted, in  his  written  ratification  annexed  to 
the  Treaty,  in  explicit  terms,  that  it  was  the 
positive  understanding  of  the  negotiators  on 
both  sides  when  the  Treaty  was  signed,  that 
these  three  grants  were  thereby  annulled;  and 
declared  also  that  they  had  remained  and  did 
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remain  entirely  annulled  and  invalid;  and  that 
neither  of  the  three  individuals  mentioned,  nor 
those  who  might  have  title  or  interest  through 
them,  could  avail  themselves  of  the  grants  at 
mny  time  or  in  any  manner. 

With  this  ratification  attached  to  the  Treaty, 
ft  was  again  submitted  by  the  President  to  the 
Senate,  who  on  the  19th  February,  1821,  ad- 
Tised  and  consented  to  its  ratification.  It  was 
ratified,  accordingly,  by  th^  President,  and  the 
ratifications  exchanged  on  the  22d  February, 
1821.  And  Florida,  on  that  day,  became  a  part 
of  the  territory  of  the  United  States,  imder  and 
according  to  the  stipulations  of  Treaty — ^the 
rights  of  the  United  States  relating  back  to 
the  day  on  which  it  was  signed. 

We  have  made  this  statement  in  relation  to 
the  negotiations  and  correspondence  between 
the  two  governments  for  the  purpose  of  show- 
ing the  circumstances  which  occasioned  the  in- 
troduction of  the  8th  article  confirming  Span- 
ish grants  made  before  the  24th  of  January, 
1818,  and  annulling  those  made  afterwards; 
juid  also  for  the  purpose  of  showing  how  it 
happened  that  the  three  large  grants  by  name 
were  declared  to  be  annulled  in  the  ratification, 
and  not  by  a  stipulation  in  the  body  of  the 
Treaty.  But  the  statement  is  in  no  other  re- 
spect material.  For  it  is  to  plain  for  argu- 
ment that  where  one  of  the  parties  to  a  treaty, 
at  the  time  of  its  ratification  annexes  a  written 
declaration  explaining  ambiguous  language  in 
the  instrument  or  adding  a  new  and  distinct 
stipulation,  and  the  treaty  is  afterwards  rati- 
fied by  the  other  party  with  the  declaration  at- 
tached to  it,  and  the  ratifications  duly  ex- 
<:hanged — ^the  declaration  thus  annexed  is  a  part 
of  the  Treaty  and  as  binding  and  obligatory  as 
if  it  were  inserted  in  the  body  of  the  instru- 
ment. The  intention  of  the  parties  is  to  be 
.gathered  from  the  whole  instrument,  as  it  stood 
"when  the  ratifications  were  exchanged. 
657*]  "It  is  not  material,  therefore,  to  in- 
<|uire  whether  the  title  of  the  Duke  of  Alagon 
takes  date  from  the  royal  order  of  December 
17th,  1817,  or  from  the  grant  subsequently 
made  on  the  6th  of  February,  1818.  In  either 
«ase  the  Treaty  by  name  declares  it  to  be  an- 
nulled. 

It  is  said,  however,  that  the  King  of  Spain, 
by  the  Constitution  imder  which  he  was  then 
acting  and  administering  the  government,  had 
not  the  power  to  annul  it  b^  treaty  or  other- 
wise; that  if  the  power  existed  anywhere  in 
the  Spanish  government  it  resided  in  the  cortes; 
and  that  it  does  not  appear,  in  the  ratification, 
that  it  was  annulled  by  that  body  or  by  its  au- 
thority or  consent. 

But  these  are  political  questions  and  not  judi- 
cial. They  belong  exclusively  to  the  Political 
Department  of  the  government. 

6y  the  Constitution  of  the  United  States,  the 
President  has  the  power,  by  and  with  the  ad- 
Tice  and  consent  of  the  Senate,  to  make  trea- 
ties, provided  two  thirds  of  the  senators  pres- 
ent concur.  And  he  is  authorized  to  appoint 
ambassadors,  other  public  ministers  and  con- 
suls, and  to  receive  them  from  foreign  nations; 
and  is  thereby  enabled  to  obtain  accurate  in- 
formation of  the  political  condition  of  the  na- 
tion with  which  he  treats;  who  exercises  over 
it  the  powers  of  sovereignty,  and  under  what 
limitations,  and  how  far  the  party  who  ratifies 
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the  Treaty  is  authorized,  by  its  form  of  gov- 
ernment, to  bind  the  nation  and  persons  and 
things  within  its  territory  and  dominion,  by 
treaty  stipulations.  And  the  Constitution  de- 
clares that  all  treaties  made  under  the  au- 
thority of  the  United  States  should  be  the  su- 
preme law  of  the  land. 

The  treaty  is  therefore  a  law  made  by  the 
proper  authority,  and  the  courts  of  justice  have 
no  right  to  annul  or  disregard  any  of  its  provi- 
sions, unless  they  violate  the  Constitution  of 
the  United  States.  It  is  their  duty  to  interpret 
it  and  administer  it  according  to  its  terms. 
And  it  would  be  impossible  for  the  Executive 
Department  of  the  government  to  conduct  our 
foreign  relations  with  any  advantage  to  the 
country,  and  fulfill  the  duties  which  the  Con- 
stitution has  imposed  upon  it,  if  every  court  in 
the  country  was  authorized  to  inquire  and  de- 
cide whether  the  person  who  ratified  the  treaty 
on  behalf  of  a  foreign  nation  had  the  power,  by 
its  Constitution  and  laws,  to  make  the  engage- 
ments into  which  he  entered. 

In  this  case  the  King  of  Spain  has,  by  the 
Treaty,  stipulated  that  the  erant  to  the  Duke 
of  Alagon,  previously  made  oy  him,  had  been 
and  remained  annulled,  and  that  neither  the 
Duke  of  Alagon  nor  any  person  claiming  under 
him  could  avail  himself  of  this  grant.  It  was 
for  the  President  and  Senate  to  determine 
whether  the  King,  by  the  Constitution  and  laws 
of  Spain,  was  'authorized  to  make  this  [*658 
stipulation  and  to  ratify  a  treaty  containing 
it.  They  have  recognized  his  power  by  accept- 
ing this  stipulation  as  a  part  of  the  compact, 
and  ratifying  the  Treaty  which  contains  it. 
The  constituted  and  legitimate  authority  of  the 
United  States,  therefore,  has  acquired  and  re- 
ceived this  land  as  public  property.  In  that 
character  it  became  a  part  of  the  United  States, 
and  subject  to  and  governed  by  their  laws. 
And  as  the  Treaty  is  by  the  Constitution  the 
supreme  law,  and  that  law  declared  it  public 
domain  when  it  came  to  the  possession  of  the 
United  States,  the  courts  of  justice  are  bound 
so  to  regard  it  and  treat  it,  and  cannot  sanc- 
tion any  title  not  derived  from  the  United 
States. 

Nor  can  the  plaintifiTs  claim  be  supported 
unless  he  can  maintain  that  a  court  of  justice 
may  inquire  whether  the  President  and  Senate 
were  not  mistaken  as  to  the  authority  of  the 
Spanish  monarch  in  this  respect;  or  knowingly 
sanctioned  an  act  of  injustice  committed  oy 
him  upon  an  individual  in  violation  of  the  laws 
of  Spain.  But  it  is  evident  that  such  a  propo- 
sition can  find  no  support  in  the  Constitution 
of  the  United  States;  nor  in  the  jurisprudence 
of  any  country  where  the  judicial  and  political 
powers  are  separated  and  placed  in  different 
hands.  Certainly  no  judicial  tribunal  in  the 
United  States  ever  claimed  it,  or  supposed  it 
possessed  it. 

The  plaintiff  seems  to  suppose  that  he  has  a 
stronger  title  than  that  of  the  Duke  of  Alagon. 
It  is  alleged  that  the  Duke  of  Alagon,  on  the 
29th  of  May,  1819,  conveyed  the  greater  part  of 
the  land  granted  to  him  by  the  King  of  Spain 
to  Richard  S.  Hackley,  a  citizen  of  the  United 
States.  This  deed  to  Hackley  was  after  the 
signature  of  the  Treaty  and  before  the  ex- 
change of  ratifications,  and  the  plaintiff  claims 
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throu^  Hackley,  and  contends  that  this  Amer- 
ican citizenship  protected  his  title. 

But  if  the  deed  from  the  Duke  of  Alagon  to 
a  citizen  of  the  United  States  was  valid  by  the 
]aws  of  Spain,  and  vested  the  Spanish  title  in 
Hackley;  yet  the  land  in  his  hands  remained 
subject  to  the  Spanish  law  and  the  authority 
and  power  of  the  Spanish  government  as  fully 
as  if  it  had  continued  the  property  of  the  orig- 
inal grantee.  Hackley  derived  no  title  from 
the  United  States,  nor  were  his  rights  in  the 
land,  if  he  had  any,  regulated  by  the  laws  of 
the  United  States,  nor  under  their  protection. 
It  was  a  part  of  the  territory  of  Spain,  and  in 
her  possession  and  under  her  government,  un- 
til the  ratifications  of  the  Treaty  were  ex- 
changed. And  until  that  time  the  rights  of  the 
individual  owner,  and  the  extent  of  authority 
which  the  government  might  lawfully  exercise 
over  it,  depended  altogether  upon  the  laws  of 
Spain.  And  whatever  rights  he  ma^have  had 
under  the  deed  or  the  Duke  of  Alagon,  they 
659*]  were  extinguiihod  by  the  'government 
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from  which  he  held  them  while  the  land  rt- 
mained  a  part  of  its  territory  and  subject  to  to 
laws.  It  was  public  domain  when  it  came  to 
the  possession  of  the  United  States,  and  lie 
had  then  no  rights  in  it. 

In  this  view  of  the  case  it  is  not  necessary  to 
examine  the  other  questions  which  appear  in 
the  exception  or  have  been  raised  in  the  argu- 
ment. The  Treaty  is  the  supreme  law,  and  the 
stipulations  in  it  dispose  of  the  case. 

The  judgment  of  the  District  Court  wnti 
therefore  be  aflSrmed. 

Order. 

This  cause  came  on  to  be  heard  on  the  trsa- 
script  of  the  record  from  Uie  Distriet  Oourt  of 
the  United  States  for  the  Northern  District  of 
Florida,  and  was  argued  by  counsel;  on  eon- 
sideration  whereof,  it  is  now  here  ordered  and 
adjudged  b^  this  oourt,  that  the  judgment  of 
the  said  District  Court  in  this  cause  be,  and 
the  same  is  hereby  affirmed^  with  coats. 

Boward  It. 


XVI  HOWARD. 
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Partltti. —  In  a  Mil  in  eanJty  to  recover  legacy  trom  husband  of 
testator's  daughter  and  devisee,  the  latter  should  be  Joined  as  party 
defendant,  p.  8. 

Cited  and  rule  applied  in  State  v.  Burke,  83  La.  Ann.  505,  holding 
that  the  State  was  proper  defendant,  but  could  not  be  sued  without 
its  consent  Cited  in  Brendel  v.  Charch,  82  Fed.  262,  holding  that 
action  for  legacy  is  of  equitable  cognizance. 

Equity  practice. —  On  hearing  of  a  cause,  even  upon  appeal,  an 
order  may  be  made  for  cause  to  stand  over,  with  liberty  to  plaintiff 
to  amend  by  adding  proper  parties,  if  it  appears  that  plaintiff  is 
entitled  to  relief  but  for  that  defect,  p.  8. 

Cited  and  rule  approved  in  May  t.  Le  Claire,  11  Wall.  227,  20  L. 
52,  disposing  of  appeal,  although  record  was  in  a  defective  and  con- 
fused condition;  Hubbard  v.  Manhattan  Trust  Co.,  87  Fed.  57,  57 
U.  S.  App.  741,  directing  necessary  parties  to  be  added  by  amend- 
ment; Church  V.  Holcomb,  45  Mich.  89,  7  N.  W.  172,  allowing 
amendment  of  bill  so  as  to  pray  for  a  decree  of  foreclosure;  Ogden 
V.  Thornton,  80  N.  J.  Bq.  573,  allowing  plaintiff  to  amend  bill  to 
enforce  vendor's  lien;  Perea  v.  Gallegos,  5  N.  Mex.  110,  4  N.  Mez. 
337,  20  Pac  109,  and  Berry  v.  Hull,  6  N.  Mex.  656,  80  Pac.  939,  al- 
lowing amendments  to  bill  so  as  to  conform  to  facts,  after  hearing 
of  testimony;  Harrlgan  t.  Bacon,  57  Yt  646,  allowing  complainant  to 
amend  bill  seeking  to  compel  discharge  of  mortgage.  See  for  gen* 
eral  discussion  of  subject,  50  Am.  St  Bep.  738,  n.,  citing  principal 
case. 

Wllla. —  Where  testator  gives  several  legacies,  and  creates  no 
express  trust  to  pay  them,  but  makes  general  residuary  disposition 
of  whole  estate,  the  real  estate  will  be  charged  with  legacies,  p.  10. 

Cited  and  doctrine  applied  in  Pulliam  v.  Pulliam,  10  Fed.  40.  F. 
C.  11,463a,  charging  real  estate  of  testator  with  his  debts;  Allegheny 
Nat  Bk.  V.  Hays,  12  Fed.  664,  holding  real  estate  constructiyely 
charged  with  legacies;  Walker  v.  Atmore,  50  Fed.  647,  8  U.  8.  App. 
131  (affirming  S.  C,  46  Fed.  431),  applying  rule  where  residue  of 
estate  was  given  subject  to  payment  of  legacy;  Foscue  t.  Lyon,  55 
Ala.  449,  holding  bequest  payaDle  after  debts,  but  in  preference 
to  devisees  or  residuary  legatees;  In  re  Newcomb,  96  Iowa,  181, 
67  N.  W.  680,  charging  residuary  real  estate  with  payment  of 
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legacies,  payable  In  first  instance  out  of  personal  estate;  Thayer  t. 
Flnnegan,  134  Mass.  &i,  45  Am.  Rep.  286,  holding  legacy  for  ex- 
penses of  education  of  legatee  a  charge  upon  real  estate;  Knotts  t. 
Bailey,  54  Miss.  238,  28  Am.  Rep.  350,  and  Snyder  y.  Warbasse,  11 
K.  J.  Eq.  468,  applying  rule,  where  both  personal  and  real  estate 
were  blended  in  disposition  to  residuary  deyisee;  Turner  t.  Gibb, 
48  N.  J.  Bq.  529,  22  Atl.  581,  collectiiig  authorities  and  charging 
real  estate  coTered  by  residuary  clause,  with  legacies  to  nine  per* 
sons.  The  following  cases  affirm  the  rule  and  charge  residuary 
real  estate  with  legacies  or  debts:  Hoyt  ▼.  Hoyt,  85  N.  Y.  149; 
Moore  y.  Dimond,  5  R.  I.  126,  Gould  y.  Winthrop,  5  R.  I.  824,  In 
re  Mathewson.  12  R.  I.  146,  Phillips  y.  Clark,  18  R.  I.  631,  29  Aa 
689,  Moore  y.  Beckwith,  14  Ohio  St  138,  Hutchinson  y.  Gilbert,  86 
Tenn.  469,  7  S.  W.  128,  and  Crouch  v.  Davis,  23  Gratt  95.  Cited 
generally  in  Pulliam  y.  Pulllam,  10  Fed.  45,  47,  F.  0.  11,463a,  hold- 
ing that  executor  must  dispose  of  legacies  according  to  terms  of 
will;  Mayberry  y.  Grady,  67  Ala.  161,  where  testator  made  separate 
disposition  of  personal  and  real  estate  and  charged  separate  funds. 
Cited,  with  review  of  authorities  on  subject  of  legacies.  In  8  Am. 
8t  Rep.  728. 

Distinguished  in  Sowles  y.  First  Nat  Bk.,  54  Fed.  666,  holding 
that  legatee,  as  such,  had  no  lien  upon  property  in  hands  of  ex- 
ecutor; Lee  y.  Lee,  88  Va.  809,  14  S.  S.  535,  holding  that  it  was 
intention  of  testator  to  have  legacy  paid  out  of  personalty  only. 

Wllls.^- Generally  the  personal  estate  is  the  first  fund  for  pay* 
ment  of  debts  and  legacies,  p.  10. 

Cited  with  approval  in  Taylor  y.  Harwell,  65  Ala.  10,  holding  that 
legacy  payable  out  of  rents  and  profits  will  not  charge  the  land. 

Wills. —  Where  it  appears  that  testator  intended  to  charge  both 
real  and  personal  estate  with  legacies,  an  averment  that  there  Is 
not  sufficient  personal  property  to  pay  legacy,  ia  unnecessary,  p.  10. 

Cited  and  approved  in  AMegheny  Nat  Bk.  y.  Hays,  12  Fed.  660, 
where  real  estate  was  chargeable  with  legacies. 

Wills. —  Where  land  was  devised,  charged  with  a  legacy,  and 
ownership  determined  by  decree  of  Federal  court  the  legatee  may 
proceed  against  the  land  in  rem,  without  waiting  for  i>artitlon  in 
pursuance  of  decree,  p.  12. 

Cited  and  doctrine  approved  and  followed  in  Green  v.  Byrnes,  46 
Ark.  467,  holding  that  no  administration  was  necessary  to  collect 
a  legacy  charged  upon  land. 

Equity. —  Although  court  cannot  order  land  sold,  situated  in 
another  sovereignty,  for  payment  of  its  decree,  it  may  act  eflldently 
to  cause  defendant  to  pay  any  such  decree,  p.  18. 

Bnle  approved  and  applied  in  the  following  dtlng  eases;  French 
y.  Hay,  22  WalL  253,  22  L.  858,  restraining  one  from  enforcing  de> 
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cree  obtained  in  State  court,  but  afterwards  annulled  by  Federal 
court;  Bullock  v.  Bullock,  51  N.  J.  Eq.  446,  27  Atl.  436,  refusing  to 
compel  defendant  to  mortgage  real  estate  as  directed  bj  a  decree  for 
alimony  obtained  in  a  sister  State;  Texas  &  Pacific  Ry.  Go.  v.  Gay, 
86  Tex.  592,  26  S.  W.  606,  25  L.  R.  A.  69,  reviewing  authorities  and 
holding  that  Federal  court  in  Louisiana  had  not  Jurisdiction  of  prop* 
erty  In  Texas,  such  as  conferred  power  to  appoint  receiver,  etc. 
Cited  with  approval  in  dissenting  opinion  in  State  y.  Jacksonville, 
etc.,  R.  R.  Co.,  15  Fla.  294,  majority  holding  that  Federal  court  in 
Florida  cannot  take  possession  of  property  beyond  the  limits  of 
its  circuit 

16  How.  14-29,  14  L.  824,  TURNER  v.  YATES. 

Trial. —  When  contract  is  to  be  gathered  from  commercial  cor- 
respondence, which  refers  to  material  extraneous  facts,  the  evidence 
should  be  referred  to  the  Jury;  but  if  it  is  to  be  determined  by  cor- 
respondence alone,  the  court  should  Inform  the  Jury  of  the  etfect  of 
the  evidence  on  this  point,  p.  23. 

Cited  and  rule  approved  and  applied  in  Hamilton  v.  Liverpool, 
etc.,  Ins.  Co.,  136  U.  S.  255,  34  L.  424,  10  8.  Ct  950,  holding  question 
of  appraisal  and  award  under  insurance  policy  was  rightly  decided 
by  court  from  the  correspondence;  Scanlan  v.  Hodges,  52  Fed.  360, 
10  U.  8.  App.  852,  holding  tliat  letters  expressed  the  contract  of  the 
parties;  Cheney  v.  Eastern  Trans.  Line,  59  Md.  566,  holding  that 
letters  made  an  effectual  contract  of  sale  of  hull  of  steamer;  Dudgeon 
V.  Haggart,  17  Mich.  280,  holding  that  it  was  the  duty  of  the  court 
to  Interpret  and  construe  certain  instruments  as  partn  of  a  single 
transaction.  Approved,  without  application  of  rule,  in  Drakeiy  v. 
Gregg,  8  Wall.  268,  19  L.  414,  where  correspondence  tended  to  prove 
ratification  of  contract 

Evidence. —  Where  original  Invoice  was  in  consignee's  hands  In 
London,  and  no  effort  was  made  to  produce  It  parol  evidence  of 
Its  contents  was  properly  excluded,  p.  26. 

Cited  and  rule  applied  in  Wood  v.  Cullen,  13  Minn.  396,  rejecting 
evidence  of  contents  of  an  agreement  where  its  possession  was 
traced  to  one  residing  out  of  the  State;  Kirchner  v.  Laughlin,  6  N. 
Mex.  308,  28  Pac.  507,  excluding  evidence  of  letter  on  mere  show- 
ing that  it  was  in  hands  of  a  non-resident;  Kearney  v.  Mayor,  92 
N.  Y.  621.  and  Wiseman  v.  N.  P.  R.  R.  Co.,  20  Or.  431.  23  Am.  St 
Rep.  139,  26  Pac.  275,  applying  rule  and  excluding  secondary  evi- 
dence where  original  documents  might  have  been  produced. 

Evidence. —  It  is  the  universal  usage  to  send  an  Invoice  with  a 
consignment  to  the  consignee,  and  it  Is  to  be  presumed  that  con- 
signor has  done  what  his  duty  required,  p.  26. 

Doctrine  approved  and  applied  in  Twenty-eight  Cases  Wine,  2 
Ben.  65,  F.  C.  14,281,  holding  that  reappraisement  is  prima  fltda 
evidence  of  previous  entry  by  customs  ofiBlcer. 
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Xvidenosw —  Declarations  of  an  attorney  made  to  the  attorney  of 
tbe  other  parties  In  their  presence,  are  admissible,  and  the  parties 
are  bound  by  their  acts  and  admissions,  p.  28. 

Glted  and  followed  In  Bonner  t.  Marx,  51  Miss.  144,  admitting 
declarations  of  a  party  to  the  action. 

Bxceptions  must  be  taken  and  reserved  at  the  trial,  but  may  be 
drawn  out  In  form  afterwards  and  signed  according  to  practice  of 
court  where  trial  Is  held,  p.  29. 

Oited  and  rule  applied  In  United  States  y.  Breitllng,  20  How.  254, 

15  L.  902,  holding  that  lower  court  had  power  to  suspend  its  rules 
and  sign  bill  after  adjournment;  Dredge  y.  Forsyth,  2  Black,  568, 

17  L.  255,  where  bill  was  filed  after  verdict  on  a  subsequent  day 
In  same  term;  Mays  y.  Fritton,  20  Wall.  418,  11  Bank.  Reg.  282,  22 
L.  890,  holding  that  objection  to  Jurisdiction,  not  taken  In  court 
below,  was  unavailable  on  appeal;  Stanton  v.  Embrey,  96  U.  S.  555. 
28  L.  985,  where  exceptions  were  regularly  taken,  bin  signed  and 
filed;  Hanna  v.  Maas,  122  U.  S.  26,  80  L.  1118,  7  S.  Ot  1056,  holding 
bill  of  exceptions  entirely  insufficient  In  form  and  matter;  Merchants' 
Bxch.  Bk.  y.  McGraw,  76  Fed.  986,  48  U.  S.  App.  66,  collecting  au- 
thorities and  holding  exceptions  properly  taken  after  trial  to  In- 
structions given  Jury  In  absence  of  counsel;  Marine  Oity  Stave  Oo. 
V.  Herreshotr  Mfg.  Co.,  82  Fed.  824,  holding  that  Mil  was  not  pre- 
sented In  due  time;  Johnson  v.  Oarber,  78  Fed.  526,  48  U.  8.  App. 
107,  and  Western  Union  Tel.  Co.  v.  Baker,  85  Fed.  691,  56  U.  8. 
App.  608,  court  refusing  to  review  exceptions  taken  after  verdict; 
Newman  v.  Virginia,  etc.,  Co.,  80  Fed.  282,  42  U.  8.  App.  466,  court 
considering  only  such  points  as  were  ruled  upon  and  excepted  to 
In  court  below;  McKlnney  v.  Springer,  6  Ind.  454,  wher^  no  excep- 
tions were  taken  to  Instructions  asked  for,  but  not  taken;  Slmonton 
V.  Huntington,  etc.,  Co.,  12  Ind.  380,  where  bill  was  not  filed  in  time 
fixed  by  the  Judge;  Flcksburg,  etc,  Co.  v.  Ragsdale,  61  Miss.  452, 
concurring  opinion,  p.  461,  holding  that  signing  of  bill  In  vacation 
did  not  violate  statute  or  practice  of  the  court  Cited  generally  in 
Harvey  v.  Graham,  46  N.  H.  176,  holding  that  question  of  reopening 
case  for  further  instruction  after  Jury  had  retired,  was  addressed 
to  discretion  of  the  court 

Bxceptions,  bin  of. —  Rule  of  Walton  v.  United  States,  9  Wheat 
657,  6  L.  184,  affirmed,  that  bill  of  exceptions  should  be  signed  nunc 
pro  tunc,  and  should  purport  on  its  face  to  be  the  same  as  if  It  had 
been  reduced  to  form  and  signed  during  the  trial,  p.  29. 

Cited  and  followed  in  Suydam  v.  Williamson,  20  How.  489,  15  L. 
982,  holding  that  bill  of  exceptions  should  be  filed  as  of  the  tern 
when  trial  took  place. 

16  How.  80-^  14  L.  882,  YBRGBR  v.  JONB& 

Guardian  and  ward. —  Guardian  has  no  power  to  eonwrt  per- 
sonal property  of  his  ward  into  realty,  and  ward  may  repudiate  coo* 
tract  for  purchase  of  land  made  for  lila  use,  p.  87. 
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Guardian  and  ward.-*  At  common  law,  and  where  not  modified 
by  statute,  guardian  has  right  to  sell  personal  property  of  ward,  and 
purchaser  who  deals  fairly  Is  not  bound  to  Inquire  Into  state  of 
trust,  nor  Is  he  responsible  for  faithful  application  of  the  money,  un- 
less he  knew  that  guardian  Intended  to  misapply  the  money  or  was 
by  the  transaction  applying  It  to  his  own  private  purpose,  pp.  87,  88. 

Cited  and  applied  in  Garter  t.  National  Bank,  71  Me.  452,  86  Am. 
Rep.  841,  holding  pledge  of  stock  belonging  to  estate  made  by 
executor,  apparently  for  benefit  of  estate,  Is  valid.  See  also  valuable 
note  in  11  Am.  Dec  887.  Cited  generally  In  Moore  v.  Hazelton,  9 
Allen,  108,  compelling  accounting  between  guardian  and  ward  where 
former  is  indebted  to  latter,  and  is  not  discharged,  although  ward 
is  of  age. 

Chiardian  and  ward. — Where  person  acting  as  guardian,  without 
legal  authority,  is  indebted  to  ward  and  contracts  to  purchase  land 
ftrom  third  party  for  ward's  use,  ward  cannot  recover  value  of  per* 
Bonalty  of  guardian,  given  to  vendor  in  part  payment,  p.  88. 

16  How.  88-47,  14  L.  836,  CONRAD  v.  ORIFFSY. 

A  witness  cannot  be  Impeached  by  showing  that  he  had  made  con- 
tradictory statements  from  those  sworn  to,  unless  on  his  examina- 
tion he  was  asked  whether  he  had  not  made  such  statements  to  the 
persons  by  whom  the  proof  was  expected  to  be  given,  p.  46. 

This  holding  is  approved  and  applied  in  following  citing  cases: 
Mattox  V.  United  States,  156  U.  S.  246,  89  L.  412,  15  S.  Ct  341,  ex- 
cluding at  second  trial  statements  made  by  witness  since  deceased 
contradicting  his  testimony  at  first  trial;  The  Steamer  J.  W.  Bver- 
man,  2  Hughes,  24,  F.  C.  7,591,  refusing  to  allow  witness'  deposi- 
tion to  be  impeached  by  evidence  of  contradictory  statement  made 
by  him;  Doe  v.  Wilkinson,  85  Ala.  471,  applying  rule  where  evidence 
sought  to  be  Impeached  is  no  form  of  deposition;  Bradford  v.  Bar- 
clay, 89  Ala.  87,  refusing  to  allow  witness  orally  examined  to  be 
Impeached  by  reading  his  former  deposition;  Railway  Co.  v.  Sweet, 
57  Ark.  297,  21  S.  W.  588,  holding,  where  one  party  agrees  that 
other's  witness  would  testify  as  stated,  first  party  cannot  offer  evi- 
dence of  contradictory  statement  by  such  witness;  Aneals  v.  People, 
134  111.  414,  25  N.  B.  1026,  sustaining  exclusion  of  contradictory 
statement  by  witness  where  he  had  not  been  questioned  concerning 
same;  Samuels  v.  OrlfDth,  18  Iowa,  109,  holding  where  two  deposi- 
tions of  same  witness  are  taken,  second  cannot  be  impeached  by  first, 
unless  foundation  is  laid  in  second;  State  v.  Vlckers,  47  La  Ann. 
1676»  18  So.  640,  refusing  to  allow  prosecution  to  Impeach  its  own 
witness  by  proof  of  inconsistent  evidence  at  former  hearing;  Ryer- 
son  V.  Abington,  102  Mass.  531,  holding,  where  witness  has  denied 
making  contradictory  statement,  evidence  of  latter  is  Inadmissible 
■liKv  fk^^mtb  requires  drcumstances  of  supposed  statement  to  be 
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mentioned;  State  y.  Devlin,  7  Mo.  App.  36,  refusing^  to  admit  affi* 
davit  of  witness  to  contradict  his  testimony  where  only  foundation 
laid  was  identity  of  signature;  State  v.  Wright,  76  N.  C  440,  refusing 
to  allow  witness  to  be  impeached  where  foundation  was  not  laid 
in  her  examination;  Runyau  v.  Price,  15  Ohio  St  12,  86  Am.  Dec 
467,  holding  in  will  contest,  testimony  of  deceased  wttness  at  the 
probate  cannot  be  impeached  by  proof  of  inconsistent  statement; 
Unis  v.  Charlton,  12  Gratt.  495,  refusing  to  permit  impeachment  of 
deposition  by  proof  of  contradicting  statements;  Thompson  v.  Wash- 
ington Ter.,  1  Wash.  Ter.  554,  excluding  evidence  of  contradictory 
statements  by  witness  where  no  foundation  is  laid.  See  also  very 
valuable  discussion  and  collection  of  cases  in  73  Am.  Dec.  763,  767, 
note.  Approved  in  The  Charles  Morgan,  115  U.  S.  77,  29  L.  319,  5  S. 
Ct  1176,  allowing  witnesses'  testimony  to  be  impeached  by  deposi- 
tions in  prior  action,  to  which  their  attention  was  called  on  cross- 
examination;  Griffith  v.  State,  87  Ark.  329,  830,  permitting  magis- 
trate, before  whom  testimony  was  taken,  to  amend  his  return  to 
show  that  proper  foundation  was  laid;  State  t.  Jones,  29  S.  O.  228, 
7  S.  E.  310,  holding  in  murder  trial  witness  may  be  contradicted  by 
his  evidence  at  inquest,  provided  foundation  be  laid. 

Distinguished  in  dissenting  opinion  in  Mattox  v.  United  States, 
156  U.  S.  253,  39  L.  414,  15  S.  Ct  343,  majority  holding  testimony 
of  witness  at  first  trial  cannot  be  impeached  by  contradictory  state- 
ments, although  witness  has  since  died. 

Evidence. —  Declarations  of  witness,  whether  oral  or  written,  made 
subsequent  to  taking  of  his  testimony  under  commission,  contra* 
dieting  such  testimony,  is  inadmissible;  the  only  way  to  take  ad- 
vantage of  such  declarations  is  to  sue  out  second  commission,  pp. 
46,  47. 

Evidence. — A  written  statement  or  deposition  is  as  susceptlblo 
of  explanation  as  verbal  statements,  p.  47. 

Approved  and  applied  in  New  York,  etc.,  R.  R.  v.  Kellam,  88  Va. 
860,  8  S.  B.  707,  permitting  impeachment  of  witness  by  production 
of  his  written  deposition  alter  proper  foundation  laid. 

16  How.  48-65,  14  L.  889,  BURGBSS  v.  GRAY. 

Ooorts. —  Without  act  of  Congress,  State  court  has  no  Jurisdiction 
to  try  equitable  and  inchoate  titles  to  land  in  Missouri  under  the 
treaty  with  France,  p.  62. 

Approved  and  rule  applied  in  Tobin  v.  Walkinshaw,  1  McAlL  164, 
F.  0.  14,069,  holding  court  cannot  entertain  ejectment  where  plain- 
tiff claims  under  inchoate  Mexican  grant;  Grant  v.  Jaramillo,  6  N« 
Mez.  818»  28  Pac.  510,  granting  ejectment  against  defendant  claim- 
ing land  under  inchoate  Spanish  title. 

Distinguished  in  Stewart  v.  Trennier,  49  Ala.  604,  eatertalnlBC 
ejectment  where  plaintiff's  title  has  been  completed  hj  confirmation. 
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PablSi  lands. —  Aet  of  March  2, 1807,  did  not,  proprio  Tlgore,  Teat 
legal  title  in  claimants  onder  French  grants;  a  farorable  decision  of 
tbo  commissioner  and  a  iMitent  were  still  necessary  to  oony^  title, 
p.  68. 

Oited  with  approval  and  applied  in  Le  Beau  ▼.  Armitage,  47  M6. 
189,  holding  incomplete  title,  merely  confirmed  by  above  act,  is  not 
matter  of  evidence  in  defense  to  ejectment;  Smith  v.  Kadlson,  67 
Mo.  704,  holding  statute  of  limitations  does  not  run  in  favor  of 
holder  of  Incomplete  Spanish  title  until  date  of  patent  issued  to 
lilm.  Approved  in  Le  Beau  v.  Gaven,  87  Ma  658,  holding,  how- 
ever, Incomplete  title  is  suCfident  to  exempt  land  from  subsequent 
grant  Cited  generally  in  Bryan  v.  Kennett,  118  U.  S.  191,  28  L.  912, 
5  S.  Ct  412,  holding  that  Interest  in  incomplete  Spanish  grant  could 
be  mortgaged  or  reached  by  judicial  process;  Tyler  v.  Wells,  2  Mo. 
App.  537.  Approved  In  dissenting  opinion,  Keller  v.  Brlckey,  78  111. 
180,  majority  holding  act  of  Congress  of  September  28,  1850,  vested 
title  to  swamp  land  ipso  facto  in  State. 

Public  lands. —  Decision  of  recorder  of  land  titles  U  final  against 
claimant  unless  reversed  by  Congress;  Missouri  State  court  has  no 
power  to  revise  his  decision  for  error,  p.  64. 

Cited  with  approval  and  applied  in  Den  v.  Hoboken  Land,  etc., 
Co.,  18  How.  284,  15  L.  378,  holding  distress  warrant  Issued  by 
treasury  solicitor  is  conclusive  evidence  of  facts  recited  therein; 
Horn  V.  Wayne  Circuit  Judge,  89  Mich.  20,  refusing  to  review  ac- 
tion of  county  clerk  approving  bonds  for  release  of  seized  vessel; 
Caldwell  v.  Wilson,  121  N.  C.  455,  28  S.  B.  556,  refusing  to  review 
act  of  governor  removing  from  office  State  railroad  commissioner. 

Public  lands. —  Act  of  April  12,  1814,  confirmed  claims  rejected 
by  recorder  on  sole  ground  that  land  was  not  inhabited  by  claim- 
ant on  December  20,  1808;  where  report  of  recorder  does  not  show 
that  rejection  was  on  this  specific  ground,  act  does  not  confirm 
claim,  p.  64. 

Public  lands. —  Mere  possession  of  public  hinds,  without  title,  does 
not  enable  party  to  sue  one  who  enters  upon  same,  more  especially 
when  party  entering  derives  his  title  from  proper  officers  of  gov- 
ernment, p.  65. 

Approved  and  applied  in  Oaksmith  v.  Johnston,  92  U.  S.  847,  28  L. 
683,  denying  recovery  In  ejectment  to  plaintiff  who  relies  upon  forty 
years'  possession  of  public  lands. 

16  How.  65-81,  14  L.  847,  PENNINGTON  T.  GIBSON. 

Equity. —  Whenever  the  parties  to  a  suit  are  within  the  Jurisdic- 
tion of  a  court  of  equity,  the  final  decree  of  that  court  is  as  binding 
as  would  be  the  judgment  of  a  court  of  law  upon  parties  and  inters 

vets  within  its  cognizance,  p.  76. 
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Cited  and  principle  ai^lied  in  Nations  t.  Johnson,  M  How.  20S, 
16  L.  681,  holding  record  of  decree  conelnslTe  proof  of  title  to,  and 
value  of,  slaves;  Glenn  t.  Williams,  60  Md.  118,  giyinc  full  faith 
and  credit  to  a  decree  obtained  In  courts  of  Virginia;  Donnell  t. 
Wright,  147  Mo.  646,  49  S.  W.  875,  holding  decree  adjudging  tax 
deed  valid,  was  a  binding  adjudication  both  as  to  the  defects  nrged 
against  it  and  those  that  might  have  been  urged. 

Equity. —  Some  decisions  of  courts  of  equity  can  be  enforced  only 
by  their  own  authority  and  proceedings,  but  whenever  an  action 
of  debt  can  be  maintained  upon  a  Judgment  at  law  for  a  sum  of 
money,  the  like  action  can  be  maintained  upon  a  decree  in  equity 
for  an  ascertained  amount,  p.  77. 

Cited  and  rule  applied  in  Mellin  v.  Horllck,  81  Fed.  867,  allowing 
action  to  recover  on  a  decree  of  an  English  court;  Knapp  v.  Knapp, 
60  Fed.  642,  allowing  action  of  debt  upon  decree  for  alimony  in 
State  court;  Davidson  v.  Nebaker,  21  Ind.  886,  83  Am.  Dec  860,  hold- 
ing that  action  will  lie  to  recover  on  a  domestic  Judgment;  Hockaday 
V.  Lawther,  17  Mo.  App.  644,  holding  that  no  action  at  law  lies  on  a 
decree  establishing  a  lien  on  real  property;  Brisbane  v.  Dobson,  60 
Mo.  App.  176,  and  Kunze  v.  Kunze,  94  Wis.  68,  69  Am.  St  Rep.  868, 
68  N.  W.  892,  allowing  action  at  law  on  decree  for  alimony  obtained 
in  another  State;  Stuart  A  Co.  v.  Hurt,  88  Va.  846,  18  a  B.  489,  an 
action  on  a  decree  directing  an  account  charging  defendants  with 
rent,  etc.    Cited  in  brief  note  in  11  Am.  Dec.  724. 

Distinguished  in  Corbin  v.  Graves,  27  Fed.  646,  where  decree  did 
not  define  the  amount  of  the  liability  of  defendant,  and,  there- 
fore, action  on  decree  not  allowed;  Boyle  v.  Schlndel,  62  Md.  4,  6, 
holding  action  will  not  lie  to  recover  a  sum  of  money  decreed  to  be 
paid  by  a  court  of  equity  in  same  Jurisdiction;  Allen  v.  Allen,  100 
Mass.  874,  holding  that  within  Commonwealth,  a  decree  for  alimony 
could  only  be  enforced  by  Supreme  Court;  Mutual  Fire  Ins.  Co.  v. 
.Newton,  60  N.  J.  L.  674,  14  AtL  768,  holding  suit  barred  by  decree, 
for  same  subject-matter  obtained  in  same  Jurisdiction. 

Judgment. —  Verdict  and  Judgment  of  a  court  of  record,  or  a 
decree  In  chancery,  put  an  end  to  all  further  controvery  concerning 
points  decided  between  parties  to  such  suit,  p.  77. 

Cited  to  this  point  and  followed  in  The  Johnson  Ca  v.  Wharton, 
162  U.  S.  268,  88  L.  483,  14  S.  Ct  610,  holding  action  barred  by  prior 
suit  for  recovery  of  royalties;  Do  well  v.  Applegate,  162  U.  8.  844, 
88  L.  469,  14  S.  Ct  618,  holding  that  title  acquired  under  decree  of 
Federal  court  could  not  be  again  questioned  by  same  parties;  Last 
Chance  Mining  Co.  v.  Tyler  l£in.  Co.,  167  U.  S.  687,  89  h.  862,  16 
8.  Ot  786,  holding  that  a  prior  Judgment  was  conclusive  on  question 
of  priority  of  location  of  claims;  New  Orleans  v.  Oitlsens'  Bank, 
167  U.  a  897,  42  L.  211,  17  S.  Ct  914,  holding  that  prior  decisions 
on  question  of  exemption  of  bank  from  taxation  were  res  adjudicata. 
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Oited  generally  In  Lynde  ▼.  CSolumbus,  etc.,  By.  Co.,  57  Fed.  995, 
hol^Uttf  that  plea  of  prior  Judgment  is  not  bad  for  falling  to  aver 
that  court  had  acquired  Jurisdiction  over  the  parties.  Cited,  without 
particular  application,  in  Hilton  v.  Guyot,  159  U.  S.  183,  40  L.  116, 
16  S.  Ct.  151,  holding  Judgment  obtained  in  foreign  country  only 
prima  fade  eyidence  of  the  truth  of  matter  adjudged. 

Courts. —  In  courts  of  limited  Jurisdiction,  it  is  necessary  to  aver 
Jurisdictional  facts,  but  with  regard  to  courts  of  general  Jurisdic- 
tion, the  presumption  is  in  favor  of  their  right  to  hold  pleas,  p.  81. 

Cited  with  approval  and  followed  in  Huxley  v.  Harrold,  62  Mo. 
628,  holding  that  law  would  intend  that  writ  was  issued  and  levied, 
and  that  consequently  Jurisdiction  existed;  Rogers  v.  Odell,  89  N.  H. 
461,  holding  that,  in  pleading  Judgment  of  superior  court  in  Massa- 
chusetts, it  is  unnecessary  to  aver  Jurisdiction;  Smith  v.  Montoya, 
8  N.  Mex.  20  (42),  1  Pac.  178,  overruling  objection  to  admission  ot 
record  of  a  Judgment  of  general  Jurisdiction. 

Judicial  notice. —  Federal  courts  will  take  notice  of  the  laws  and 
Judicial  decisions  of  the  several  States  of  the  Union,  and  it  is  un- 
necessary to  allege  them,  p.  81. 

Rule  afltaned  and  applied  in  the  following  citing  cases:  Cheever 
▼.  Wilson,  9  Wall.  121,  19  L.  607,  court  looking  into  laws  of  Indiana 
and  proceedings  of  a  divorce  suit  in  that  State;  Lamar  v.  Micou, 
114  U.  8.  223,  29  L.  96,  6  S.  Ct  859,  holding  that  State  laws  need 
■ot  be  pleaded  nor  proved;  United  States  t.  Wright,  28  Fed.  Cas. 
792,  holding  that  it  was  unnecessary  to  aver  that  offense  was  not 
punishable  by  act  of  Congress,  and  was  punishable  by  State  laws. 
Oited,  without  particular  application,  in  Johnston  v.  Western  Union 
TeL  Co.,  83  Fed.  864,  holding  that  in  certain  cases.  State  statutes 
and  decisions  form  rules  governing  civil  actions  in  Federal  courts. 

limited  in  Hanley  t.  Donoghue,  116  U.  8.  6,  29  L.  587,  6  S.  Ct 
945,  holding  on  writ  of  error  from  State  court  that  the  Federal 
court  does  not  take  Judicial  notice  of  laws  of  another  State,  unless 

ide  part  of  the  record. 


16  How.  8^-86,  14  L.  864,  FOURNIQUBT  v.  PERKINS 

Equity. —  At  a  final  hearing,  all  previous  interlocutory  orders  in 
relation  to  the  merits  are  open  for  revision,  and  under  control  of  the 
court  P*  86« 

This  holding  has  been  extensively  indorsed  and  followed:  New 
teleans  v.  Paine,  147  U.  &  266,  87  L.  164,  13  S.  Ct  806,  holding  that 
proceedings  of  secretary  of  interior  are  open  to  review  or  reversal 
by  himself,  until  matter  Is  closed  by  final  action;  Latta  ▼.  Kilboum, 
ISO  U.  8.  640.  87  L.  1176,  14  a  Ct  207,  holding  that  order  referring 
account  to  mastw  was  of  an  interlocutory  character  and  open  to 
vovlalon;  Rogers  t.  Marshall,  4  McCrary,  809,  16  Fed.  194,  196,  re- 
Torsing  an  Interlocutory  decree  setting  aside  conveyance,  bef oro  the 
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Anal  hearinc;  Olark  ▼.  Blair,  4  McOrary*  81S,  14  Fed.  814,  court  open- 
ing  for  reconsideration  a  question  passed  upon  at  first  hearing 
American  Diamond  Drill  Ck>.  v.  Sullivan  Machine  Go.,  22  Blatchf. 
299,  21  Fed.  75,  where  interlocutory  decree  was  reversed  upon  final 
hearing  upon  changed  view  of  the  law;  Wooster  v.  Handy,  22 
Blatchf.  310,  21  Fed.  68,  holding  that  court  had  power  to  vacate  Its 
oiT^-n  interlocutory  decree;  Steam  Stone  Cutter  v.  Sheldon,  22  Blatchf. 
488,  21  Fed.  878,  dismissing  bill,  although  there  had  been  an  inter- 
locutory decree  for  the  orator;  Reed  v.  Lawrence,  29  Fed.  922,  recom* 
mending  to  parties  that  they  go  back  and  revise  prior  proceedings; 
Celluloid  Mfg.  Go.  v.  GeUonlte  Mfg.  Co.,  40  Fed.  477,  holding  that 
court  may  correct  errors  of  master  affecting  the  merits  before  final 
decree;  Linder  v.  Lewis,  4  Fed.  819,  F.  0.  8,363,  holding  that  final 
hearing  Is  proper  stage  for  correcting  of  former  decision  in  the  case; 
Pulliam  V.  Pulliam,  10  Fed.  55,  F.  O.  11,463a,  holding  that  petition 
for  rehearing  Is  unnecessary  to  review  interlocutory  decree;  EUu> 
mon  V.  Struthers,  48  Fed.  261,  holding  that  a  decree  was  interlocu- 
tory, and  did  not  preclude  Inquiry  Into  the  validity  of  a  patent  In 
a  second  suit;  Northwest  Transp.  Co.  v.  Boston  Marine  Ins.  Co.,  41 
Fed.  796,  holding  that  District  Court  could  reverse  Its  decisions  at 
reference,  and  before  bill  was  dismissed;  Columbus  Watch  Co.  v. 
Bobbins,  52  Fed.  839,  6  U.  S.  App.  275,  Holding  that  on  appeal  from 
an  interlocutory  decree,  the  appellate  court  could  not  dispose  of  the 
whole  case;  Pittsburgh,  etc.,  Ry.  v.  Baltimore,  etc.,  R.  R.,  61  Fed. 
70S,  22  U.  8.  App.  859,  holding  matters  settled  by  interlocutory 
decree  reviewable  on  appeal  from  final  decree;  Blythe  v.  Hinckley, 
84  Fed.  234,  239,  holding  that  certain  undetermined  questions  fixed 
a  decree  as  interlocutory,  and  therefore  revisable;  Pleasants  v. 
Southern  R.  R.  Co.,  93  Fed.  97,  holding  order  not  final  fixing  fees 
of  master  In  chancery  In  advance;*  Thompson  v.  White,  76  CaL  388* 
18  Pac.  400,  holding  that  interlocutory  decree  could  be  modified  on 
final  hearing,  according  to  old  equity  practice;  Gibson  v.  Rees,  00 
111.  410,  and  Quayle  v.  Guild,  91  lU.  390,  reconsidering  prior  decretal 
orders;  Love  v.  McComas,  14  La.  Ann.  201,  affirming  a  final  judg- 
ment reversing  an  interlocutory,  decree;  Forbes  v.  Tuckerman,  115 
Mass.  120,  holding  an  order  referring  account  to  master  to  be  inter- 
locutory, and  that  final  decree  may  be  the  other  way;  Brown  v.  Min- 
nesota, etc.,  Co.,  44  Minn.  325,  46  N.  W.  501,  holding  order  of  an  ad- 
ministrative character  and  open  to  revision,  not  final,  and  not  ap- 
pealable; Bent  V.  Miranda,  8  N.  Mex.  85,  86,  42  Pac.  93,  holding  first 
decree  In  partition,  ascertaining  the  moieties,  only  Interlocutory,  and 
subject  to  be  vacated  at  later  term;  Fussell  v.  Hennessy,  14  R.  L 
555,  holding  that  defendant  did  not  waive  defense  of  statute  of  Urn- 
Itatlons  by  not  arguing  It  before  interiocutory  decree. 

Approved,  but  without  application.  In  Chase  v.  Driver,  92  Fed. 
783,  holding  decree  ordering  sale  to  be  final,  and,  therefore,  not  re- 
viewable on  an  appeal  from  a  subsequent  order;  St  Louis,  etc.,  Ry. 
V.  Jackson,  96  Fed.  571,  to  point  that  final  decree  Is  not  reviewable 
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on  appeal  from  subsequent  orders  or  decrees.  Approved  in  dissent- 
ing opinions,  Ohappell  ▼.  Funk,  57  Md.  481,  majority  holding  that 
(NTder  overruling  demurrer  was  in  nature  of  final  decree,  and  ap- 
pealable; Quldnick  Ck>.  ▼.  Chafee,  13  R.  I.  401,  majority  holding 
that  a  decree  ordering  sale  of  property  by  trustee  was  finaL 

Distinguished  In  Johnston  t.  Banner,  2  Lea,  10,  holding  that  in 
Tennessee  an  interlocutory  decree  cannot  be  corrected  on  final 
heating. 

16  How.  86-08,  14  L.  856,  McOABB  ▼.  WORTHINGTON 

Public  lands. —  Act  of  March  8,  1807,  reauired  notice  of  all  claims 
to  lands  in  Missouri  to  be  filed  prior  to  July  1,  1808,  and  the  act  of 
May  26,  1824,  authorizing  proceedings  to  try  validity  of  claims,  did 
not  affect  legal  titles  acquired  by  purchase  from  the  government, 
p.  oa 

Public  lands. — Whe.re  <me  filed  his  claim  before  patent  issued 
to  another,  but  his  suit  pended  in  courts  for  ten  years,  a  decree  in 
his  favor  according  to  act  of  May  24,  1828,  could  in  nowise  affect 
title  of  adverse  claimant,  p.  07. 

Approved  in  Steinbach  v.  Moore,  80  Cal.  508,  holding  that  survey 
or  a  Juridical  possession  was  necessary  in  order  to  complete  a  Mex- 
ican land  grant  Cited  as  authority  without  applying  rule,  Trenier 
V.  Stewart,  101  U.  S.  808,  25  L.  1024,  affirming  S.  O.,  49  Ala.  504,  505, 
holding  that  validity  of  titles  in  dispute  did  not  depend  upon  action 
of  Congress.  Cited,  without  particular  application,  in  Ylcksburg, 
etc,  Co.  V.  Elmore,  46  La.  Ann.  1248,  15  So.  704. 

16  How.  08-104,  14  L.  861,  SIZER  v.  MANY. 

Appeal  and  error. —  None  of  the  questions  which  were  before 
the  court  on  a  first  writ  of  error  can  be  reheard  or  re-examined 
upon  a  second,  p.  103. 

Cited  and  rule  applied  in  Roberts  v.  Cooper,  20  How.  481,  15  L. 
974,  reviewing  only  such  questions  as  were  peculiar  to  second  trial 
and  appeal;  Tyler  v.  Maguire,  17  Wall.  284,  21  L.  583,  holding  that 
question  of  Jurisdiction  could  not  be  raised  on  second  writ  of  error; 
Supervisors  v.  Kennicott,  94  U.  S.  499,  24  L.  260,  where  validity  of 
bonds  in  favor  of  bona  fide  holder  had  been  passed  upon  on  former 
appeal;  Balch  v.  Haas,  73  Fed.  976,  36  U.  S.  App.  693,  where  ques- 
tion whether  or  not  one  was  a  fellow  servant  was  not  before  the 
court  on  first  appeal;  Republican  Min.  Co.  v.  Tyler  Min.  Co.,  79  Fed. 
735,  48  U.  S.  App.  218,  refusing,  on  second  appeal,  to  consider 
extralateral  right  to  follow  mineral  veins  determined  upon  first  ap- 
peal; Mutual,  etc.,  Assn.  v.  Beatty,  93  Fed.  754,  refusing  to  review 
questions  determined  upon  first  appeal;  Dodge  v.  Gaylord,  68  Ind. 
869,  and  Braden  v.  Graves,  85  Ind.  06,  reviewing  autborltiea,  and 
holding  that  first  decision  remained  the  law  of  the  case  where  the 
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facts  were  identicaL    Oited  generally  In  note,  21  Am.  Dec.  119.  and 
more  particularly  In  note,  91  Am.  Dec  195. 

Appeal  and  error. —  Writ  of  error  will  not  He  where  ^e  only 
question  Is  the  amount  of  costs  to  be  taxed,  and  the  amount  a^ 
lowed  Is  less  than  $2,000.  The  rule  is  the  same  in  patent  cases  as 
In  others,  p.  108. 

Circuit  Court  may  allow  costs  to  be  taxed  after  receipt  of  man* 
date  from  the  Federal  Supreme  Court,  and  to  be  entered  nunc  pro 
tunc  as  a  part  of  original  Judgment,  p.  104. 

Olted  as  authority  and  rule  followed  in  Coburn  ▼.  Schroeder,  10 
Blatchf.  494,  8  Fed.  522,  holding  that  costs  may  be  taxed  after  the 
decree.  Approved  in  Craig  y.  The  Steamer  Hartford,  McAlL  93, 
F.  C.  8,838,  holding  that  a  decree  may  be  final  without  reference 
to  costs. 

16  How.   104-106,   14  L.  868,   PIQUIGNOT  T.   PBNNSYLVANIA 
BAILROAD  CO. 

Appeal  and  error. —  Under  Judiciary  act  of  1789,  Supreme  Court 
cannot,  on  writ  of  error,  reverse  Judgment  of  court  below  for  error 
in  ruling  any  plea  in  abatement  other  than  to  the  court's  Jurlsdlc* 
tion,  p.  106. 

Cited  and  rule  approved  and  applied  in  Stephens  v.  Monongahela 
Bank,  111  U.  8.  198,  28  L.  400,  4  S.  Ct  836,  holding  Judgment  on 
plea  of  another  action  pending,  not  subject  to  revision;  Mansfield, 
etc.,  Co.  V.  Swan,  111  U.  S.  384,  28  L.  464,  4  8.  Ct  612,  reversing 
Judgment  where  Jurisdiction  did  not  appear  from  record;  Van 
Antwerp  v.  Hulburd,  7  Blatchf.  443,  F.  C.  16,826,  dismissing  bill 
for  want  of  Jurisdiction  without  passing  on  sufficiency  of  plea;  Green 
V.  Underwood,  86  Fed.  480,  67  U.  S.  App.  641,  applying  rule,  but 
reversing  Judgment  on  other  grounds.  Approved,  without  particu- 
lar application,  in  Cook  v.  Burnley,  11  Wall.  668,  20  L.  80,  holding 
suit  commenced  in  State  court  was  no  bar  to  the  action  in  Federal 
court.  Approved  in  dissenting  opinion,  Dred  Scott  v.  Sandford,  19 
How.  667,  16  L.  768,  where  majority  also  reviewed  on  appeal  a 
plea  to  the  Jurisdiction  In  abatement. 

Oourta. —  Where  complaint  described  plaintiff  as  a  cltisen  of 
France,  but  there  was  no  averment  of  incorporation  of  defendant, 
or  its  domicile,  or  of  dtlgenship  of  Its  corporators,  the  omission  was 
fatal  to  the  Jurisdiction,  pp.  106,  106. 

Cited  generally  with  approval  in  Hinckley  v.  Byrne,  Deady,  227, 
F.  C  6,610,  holding  that  action  between  aliens  cannot  be  maintained 
in  Fedeeal  courts.  Approved,  without  application  of  rule,  in  Grand 
Trunk  R.  R.  Co.  v.  Tennant,  66  Fed.  928,  21  U.  S.  App.  682,  holding 
declaration  sufllcient  that  defendant  was  a  corporation,  and  deacrlb- 
Ing  it  as  a  company  at  Canada;  New  Orleans  Biail  Co.  r.  Flanderti 
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12  WalL  185,  20  L.  251,  holding  bill  properly  dismissed  where  both 
parties,  as  appeared  on  face  of  pleadings,  were  citizens  Oif  samt 
State. 

16  How.  106-114,  14  li.  366,  ROBERTSON  v.  OOTJLTBR. 

Supreme  Court  cannot  take  Jurisdiction  of  an  appeal  from  Btatt 
court,  where  the  only  question  presented  was  as  to  the  powers  of  A 
trustee  appointed  by  virtue  of  a  State  statute,  pp.  lift,  114. 

Notdted. 

16  How.  114-135,  14  L.  868,  GHAPBiAN  T.  SMITH. 

Judgment  for  sheriff,  In  proceedings  under  Alabama  statute,  tt 
Inquire  Into  charges  of  neglect  In  levying  execution.  Is  a  good  de- 
fense to  a  suit  on  his  official  bond  charging  him  with  breach  of 
duty  In  same  case,  p.  188. 

Cited  as  authority  and  followed  In  Walker  t.  Fuller,  29  Ark.  465, 
holding  a  mandamus  executed  by  process  of  attachment  a  bar  to 
subsequent  proceedings  covering  same  matter,  and  between  same 
parties;  Lynch  v.  S wanton,  58  Me.  102,  where  question  whether  or 
not  defendant  was  a  member  of  a  firm  had  been  determined  In 
another  suit;  Peay  v.  Salt  Lake  City,  11  Utah,  841,  40  Pac.  209,  hold- 
ing that,  although  proof  did  not  conform  to  complaint,  defendant 
would  be  precluded  from  afterwards  asserting  his  rights,  If  judg- 
ment was  allowed  to  stand.  Approved,  without  applying  rule.  In 
Rosema  v.  Porter,  112  Mich.  15,  70  N.  W.  817,  holding  Judgment  In 
assumpsit  for  care  of  a  horse  was  not  res  adjudlcata  of  a  further 
claim  for  a  different  period. 

Return  of  execution,  nulla  bona,  throws  the  burden  on  sherlfC^ 
in  a  suit  for  false  return,  to  show  that  goods  were  not  defendant*  8» 
and,  therefore,  not  liable  to  execution,  p.  184. 

16  How.  135-142,  14  L.  876,   STAFFORD  v.  UNION  BANK  OF 
LOUISIANA. 

Where  an  appeal  from  decree  of  foreclosure  Is  taken  during  one 
term  of  the  Supreme  Court,  appellant  Is  not  bound  to  file  the  record 
until  the  next  term,  p.  188. 

Where  appeal  has  not  been  entered  on  docket,  and  appellant  has 
until  following  term  to  enter  It,  motion  to  dismiss  or  to  award  a 
procedendo  cannot  be  entertained,  p.  188. 

Approved  and  applied  In  Wlngate  v.  Haywood,  40  N.  H.  447, 
setting  aside  Judgment  1a  case  not  entered  in  court  at  time  of  stat- 
ute reserving  Jurisdiction  of  entered  cases. 

Where  appeal  or  writ  of  error  is  to  operate  as  snpersedeas,  bond 
must  be  for  the  amount  of  judgment  or  decree,  and  the  judge  has 
no  discretion  In  the  aiatter,  p.  189. 
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Gited  with  approval  and  rule  applied  in  following  cases:  Frendi 
V.  Shoemaker,  12  WaU.  99,  20  L.  271,  holding,  where  nothing  to  con- 
trary appears  in  record,  court  will  presume  bond  to  be  sufficient; 
Mason  y.  Oermaine,  1  Mont  281,  ordering  execution  of  judgment 
appealed  from,  where  bond  does  not  secure  payment  of  judgment 
Cited  generally  in  Butchers'  Assn.  v.  Slaughter-House  Co.,  1  Woods, 
54,  F.  C.  2,234,  holding  appeal  bond  operates  as  supersedeas  without 
further  order  of  court;  Harris  y.  Wheeler,  8  Blatchf.  83,  F.  C.  6,130, 
inferring  from  above  rule  that  judgment  is  not  rendered  in  admi- 
ralty until  award  of  damages  is  made.  Cited,  but  without  particu- 
lar application,  in  United  States  v.  Dashiel,  8  Wall.  701,  18  L.  270, 
holding  writ  of  error  will  not  be  dismissed  because  appellant  issues 
execution  and  obtains  partial  satisfaction.  Approved  in  dissenting 
opinion  in  Telegraph  Co.  v.  Byser,  19  Wall.  429,  430,  22  L.  44,  45, 
majority  holding  writ  of  error  operates  as  supersedeas  if  served 
and  bond  filed  within  sixty  days  after  rendition  of  judgment 

Overruled  in  Jerome  v.  McCarter,  21  WalL  29,  22  L.  516,  holding 
rule  was  changed  and  amount  of  bond  fixed  at  discretion  of  judge 
below  is  conclusive;  Kountze  v.  Omaha  Hotel  Co.,  107  U.  S.  387, 
27  L.  613,  2  S.  Ct  919,  reviewing  cases  and  holding  in  action  on 
appeal  bond  In  foreclosure,  recovery  conld  not  be  had  for  use  of 
mortgaged  property  pending  appeaL 

On  appeal  from  decree  of  foreclosure,  fact  that  receiver  and 
hirer  of  mortgaged  slaves  have  both  given  security  for  safe-keeping 
of  them,  does  not  affect  amount  of  necessary  bond,  p.  140. 

Approved  and  applied  in  Schenck  v.  Peay,  1  DilL  270,  F.  O.  12,451, 
refusing  on  appeal  to  order  receiver  to  deliver  property  In  dispute 
into  possession  of  appellants;  American  Pavement  Co.  v.  Elisabeth, 
1  Fed.  Cas.  702,  holding  fact  that  bond  of  one  defendant  is  ample 
security  will  not  excuse  further  bonds. 

16  How.  142-^144,  14  L.  879,  DAYBNPOBT  T.  FLBTCHBR. 

Appeal  and  error. —  Where  judgment  is  not  properly  described 
by  giving  individual  names  of  parties  to  the  judgment  writ  of  error 
vriU  be  dismissed  on  motion,  p.  144. 

Approved  in  Bstis  v.  Trabue,  128  U.  8.  229,  32  L.  488,  9  8.  Ct  59, 
holding  defective  writ  designating  parties  by  firm  names  may  be 
amended  where  record  shows  individual  names;  Walton  v.  Mari- 
etta Chair  Co.,  157  U.  8.  346,  39  L.  727,  15  S.  Ct  627,  aUowing  writ 
to  be  amended  by  substituting  name  of  succeeding  administrator; 
Kentucky  8.  M.  Co.  v.  Day,  2  8awy.  470,  F.  C  7,719,  quashing  ser- 
vice of  subpcena  upon  persons  sued  in  equity,  and  served  under 
fictitious  names.  Bnle  extended  in  The  Protector,  11  WalL  86» 
20  L.  48,  dismissing  appeal  In  admiralty  for  defect  of  title  of 
parties.  ^ 
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Ai^peftl  and  enror. —  Where  bond  on  writ  ot  error  is  g\ren  to  a 
person  not  a  party  to  Judgment,  bat  merely  assignee  thereof,  writ 
will  be  dismissed  on  motion,  p.  144. 

Appeal  and  error. —  Where  citation  is  issued  to  person  not  a  party 
to  judgment,  but  merely  transferee  thereof,  writ  of  error  will  be 
dismissed  on  motion*  p.  144, 

Approved  and  applied  in  McGlane  t.  Boone,  6  WalL  246,  18  L.  836, 
dismissing  writ  where  death  of  defendant  had  been  suggested,  and 
his  representatives  substituted. 

Miscellaneous. —  Simpson  t.  Oreeley,  20  Wall.  158,  22  L.  839. 
Estis  T.  Trabue,  128  U.  S.  230,  82  L.  488,  0  8.  Ot  60,  and  WhiUock 
y.  Willard,  18  Fla.  158,  erroneously  citing  to  point  that  all  affected 
parties  must  join  in  writ  of  error;  Growder  t.  Morgan,  72  Ala.  540, 
erroneous. 

16  How.  144-150,  14  L.  880,  ADAMS  T.  LAW. 

Appeal  and  error. —  Where  appeal  operates  as  supersedeas,  the 
court  has  no  discretion  as  to  the  mode  of  taking  security  and  time 
of  perfecting  it;  the  twenty-third  section  of  judiciary  act  must  be 
strictly  complied  with,  p.  148. 

Cited  generally  to  this  point  in  Slaughter-House  Cases,  10  Wall. 
291,  19  L.  920,  holding  writ  of  error  to  Supreme  Court  of  State  does 
not  operate  as  supersedeas  upon  inferior  State  court. 

Appeal  and  error. —  Where  api>eal  is  prayed  on  same  day  the 
decree  is  entered,  but  bond  is  not  given  until  nearly  a  year  later, 
supersedeas  will  not  be  granted,  since  appeal  was  not  perfected  ten 
days  after  entry  of  decree,  as  is  required,  p.  148. 

Approved  and  principle  relied  upon  in  Kitchen  v.  Randolph,  93 
U.  S.  88,  28  L.  811,  vacating  supersedeas  where  bond  was  not  filed 
within  sixty  days,  as  required  by  act  of  1872;  First  National  Bank 
V.  McAndrews,  7  Mont  488,  17  Pac.  556,  vacating  order  fixing 
amount  of  supersedeas  bond  made  after  lapse  of  time  within  which 
to  file  such  bond. 

Cited  generally  in  Anson  v.  Blue  Bidge  B.  B.  Co.,  23  How.  2,  16 
L.  518,  allowing  appellants  time  to  file  bond  for  costs,  and  prevent 
dismissal  of  appeal;  Telegraph  Co.  v.  Eyser,  19  WalL  427,  22  L.  44, 
holding,  under  act  of  June  1,  1872,  writ  of  error  operates  as  super- 
sedeas if  bond  is  executed  within  sixty  days;  Gunn  v.  Black,  60  Fed. 
160,  19  U.  S.  App.  489,  holding,  after  lower  court  has  ordered  execu- 
tion of  its  decree,  appellate  court  has  no  jurisdiction  over  appeal 
from  such  order.  Approved  in  dissenting  opinion.  Telegraph  Co. 
V.  Eyser,  19  WalL  430,  22  L.  45,  majority  holding,  under  act  of  June 
1,  1872,  writ  of  error  is  supersedeas,  if  bond  is  executed  In  sixty 
days.  Cited,  arguendo,  in  Bx  parte  Dunn,  6  8.  0.  809,  citing  exam- 
ples where  Federal  courts  have  passed  on  question  whether  writ  of 
error  Is  supersedeas. 
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Appeal  and  error. —  Where  decree  Is  rendered  In  sbtence  of  coun- 
sel, and  lie  la  unable,  because  of  surprise,  to  perfect  appeal  in  time  to 
supersede  decree,  court  will  not  grant,  under  circumstances,  ajq;^ 
lee's  motion  for  procedendo,  p.  148. 

Appeal  and  error. — Wlier^  ftdlure  of  record  ts  show  that  appeal 
Is  taken  by  **  defendants  '*  is  due  to  clerical  omission,  appeal  will  not 
be  dismissed  for  failure  to  make  real  parties  interested,  parties  to 
same,  p.  140. 

Approved  and  applied  in  Oitisens'  Bank  t.  Farwell,  66  Fed.  672, 
12  U.  8.  App.  409,  refusing  to  reverse  case  tor  clerical  misprision  in 
record  of  •*  Harmon,"  for  "  Hannon.' 


ft 


16  How.  150-168,  14  L.  888,  8TUABT  T.  MAXWBLL. 

A  rerenue  law  of  the  United  States  must  be  construed  with  ref* 
erence  to  acts  in  pari  materia,  of  which  it  forms  only  one  part;  the 
entire  existing  system  must  be  looked  at  in  deciding  question  of 
implied  repeal  because  of  repugnancy,  p.  160. 

Approved  and  relied  upon  in  United  States  t.  Sixty-seven  Pkgs. 
Dry  Goods,  17  How.  88,  15  L.  66,  holding  act  of  1799,  providing  for 
forfeiture  of  goods  fraudulently  invoiced,  was  not  repealed  by 
later  acts;  Arthur  v.  Lahey,  96  U.  8.  117,  24  L.  767,  holding  '*  thread 
laces  "  are  to  be  assessed  according  to  act  naming  them  specifically, 
although  later  act  places  higher  duty  on  silk  generally. 

Customs  duties. —  The  twentieth  section  of  tariff  act  of  1842,  pro- 
viding general  rule  for  assessing  goods  made  of  two  or  more  ma- 
terials, was  not  repealed  by  tariff  act  of  1846,  establishing  rate  for 
goods  not  otherwise  provided  for,  p.  161. 

Approved  and  relied  upon  in  Smythe  v.  Fiske,  28  WalL  881,  28 
L.  49,  holding,  if  silk  neckties  were  otherwise  unprovided  for,  they 
should  be  charged  as  silk,  under  act  of  1842;  Cohen  v.  Phelps,  3 
Sawy.  532,  584,  F.  C.  2,964,  holding  act  of  1842  determines  under 
which  head  of  articles,  in  act  of  1864,  iron  fish-plates  are  to  be 
classed;  Field  v.  Schell,  5  Blatchf.  8,  4,  F.  C.  4,772,  holding,  under 
act  of  1842,  caustic  soda  was  liable  to  same  duty  as  soda  ash; 
Lloyd  V.  McWllliams,  81  Fed.  268,  264,  265,  holding  alisarine  as- 
sistant, composed  chiefiy  of  castor  oil.  Is  subject  to  same  duty  as 
said  oiL 

The  tariff  act  of  1846,  by  providing  duty  on  manufactures  of 
cotton,  also  provided,  under  twentieth  section  of  act  of  1842,  for 
goods  made  partly  of  cotton;  therefore,  such  goods  do  not  come 
within  *'  nonenumerated  "  class,  p.  162. 

Approved  and  ruling  followed  in  Fisk  v.  Arthur,  108  U.  8.  488» 
484,  26  L.  521,  holding  shirtings  made  of  linen  and  cotton  are  sut^ 
Ject  to  duty  placed  on  cotton  goods;  Arthur  v.  Fox,  V^  O.  A.  12T, 
128»  129,  27  L.  676,  677,  2  &  Ct  872,  878,  874,  Imposijc  on  goods  mads 
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of  cowhair  and  cotton  same  dnty  as  is  placed  on  those  made  of 
goathalr  and  cotton;  Mason  v.  Robertson,  189  U.  8.  627,  628,  35  L. 
204,  11  &  Ct  669,  670,  holding  bichronate  of  soda  is  subject  to  dnty 
placed  on  "all  chemical  compounds  and  salts;"  Llebenroth  ▼. 
Robertson,  144  U.  S.  41,  36  L.  338,  12  &  Ct  609,  holding  photographic 
albums  are  dutiable  as  manufactures  of  paper,  and  not  of  leather; 
Cohen  t.  Phelps,  2  Sawy.  582,  534,  F.  C.  2,964,  holding  iron  flsh- 
plates  are  subject  to  duty  imposed  on  iron  railroad  chains;  Lloyd 
▼.  McWllliams,  81  Fed.  263,  264,  265,  holding  alizarine  assistant, 
composed  chiefly  of  castor  oil,  is  dutiable  under  head  of  castor  oil; 
Aloe  V.  Churchill,  44  Fed.  51,  holding  opera  glasses  are  dutiable  as 
**  articles  composed  in  part  of  metal.*' 

MlsoeUaneons. —  Arthur  t.  Unkart,  96  U.  8.  120,  24  L.  769,  citing 
to  point  that  act  of  1842,  by  Its  terms,  applies  only  to  non-enumerated 
articles. 

16  How.  164r-202,  14  L.  889,  CROSS  T.  HARRISON. 

Cuatoma  duties. —  Until  ratification  of  treaty  with  Mexico,  Cali- 
fornia had  not  been  ceded,  but  the  United  States  had  belligerent 
rights,  and  could  rightfully  collect  duties,  p.  191. 

Cited  and  followed  in  The  Grapeshot,  9  Wall.  133,  19  L.  668, 
holding  that  president  rightfully  established  a  provisional  court  in 
Louisiana  during  civil  war;  New  Orleans  t.  Steamship  Co.,  20 
Wall.  894,  22  L.  858,  holding  appointment  of  a  mayor  of  a  con- 
quered dty  to  be  valid;  Hamilton  v.  Dillin,  21  Wall.  87,  22  U  531, 
holding  that  president  and  Congress  had  power  to  permit  partial 
intercourse  with  an  enemy  and  impose  a  tribute;  The  Amy  War- 
wick, 2  Sprague,  184,  F.  C.  841,  holding  that  president  has  right  to 
make  maritime  captures  in  war  and  submit  them  to  judicial  inves- 
tigation; United  States  v.  Reiter,  27  Fed.  Cas.  772,  777,  778,  holding 
that  president  had  right  to  establish  provisional  court  in  Louisiana 
in  time  of  war,  while  government  held  the  territory;  United  States 
V.  The  Tropic  Wind,  28  Fed.  Cas.  220,  holding  that  president  had 
right  to  declare  a  blockade;  Mechanics  &  Traders*  Bank  v.  Union 
Bank,  25  La.  Ann.  889,  where  provisional  court  had  been  established 
by  United  States  in  exercise  of  war  powers;  Carter  v.  Territory,  1 
N.  Mex.  335,  upholding  temporary  civil  government  in  New  Mex- 
ico before  ratification  of  treaty;  Rutledge  v.  Fogg,  3  Cold.  560,  91 
Am.  Dec  808,  sustaining  levy  of  taxes  made  under  authority  of 
military  governor  of  Tennessee  during  civil  war;  Hefferman  v. 
Porter,  6  Cold.  896,  98  Am.  Dec.  462,  holding  judgment  of  a  civil 
commission  created  under  belligerent  military  occupation  to  be  res 
adjudlcata;  DlUard  v>  Alexander,  9  Heisk.  725,  holding  contract 
valid  between  citizens  of  Mississippi  and  Kentucky,  while  Confed- 
eracy held  belligerent  occupation  of  latter  State;  Danld  t.  Hutch* 
eson,  86  Tex.  62,  22  S.  W.  987,  holding  that  United  States  had  power 
to  Impooe  military  rule  upon  Texaa  under  reconstruction  laws; 


16  How.  164-202  Notes  on  U.  8.  Reports.  364 

Qriffln  t.  Ommingbam,  20  Gratt  120,  holding  that  decisions  of 
military  Judges  in  Virginia,  appointed  during  civH  war,  and  holding 
over,  were  valid  and  binding. 

Cited  also,  generally  with  approval,  in  McGuire  ▼.  Buckley,  58 
Ala.  128,  holding  that  overthrow  of  Confederacy  did  not,  ipso  facto, 
supplant  the  existing  civil  administration  in  Alabama;  Hart  v.  Bur- 
nett, 15  CaL  559,  holding  that  conquest  of  California  did  not  confer 
title  to  lands,  held  by  pueblos,  upon  the  United  States;  Perkins  v. 
Rogers,  85  Ind.  166,  9  Am.  Rep.  673,  holding  that  occupation  of  New 
Orleans  during  the  war  permitted  commercial  intercourse  only  so 
far  as  licensed  by  the  president  Cited,  argaendo,  in  dissenting 
opinions,  Coleman  v.  Tennessee,  97  U.  S.  536,  24  L.  1129,  majority 
holding  that  military  occupation  of  Tennessee  during  the  war  gave 
exclusive  Jurisdiction  to  military  tribunals;  Dow  v.  Johnson,  100 
U.  S.  183,  25  L.  641,  majority  holding  that  court  of  a  hostile  State 
had  no  jurisdiction  over  an  officer  of  the  United  States  army  serv- 
ing in  that  State. 

Customs  duties. —  Between  date  of  treaty  with  Mexico,  and  no- 
tice of  its  ratification  to  military  governor  of  California,  the  latter 
had  right  to  collect  duties,  as  war  tariff,  under  instructions  from 
president,  p.  192. 

Territories. —  Congress  has  power  to  make  all  needful  rules  and 
regulations  respecting  territory  belonging  to  the  United  States,  and 
to  admit  new  States  into  the  Union  within  certain  constitutional 
limitations,  p.  193. 

Cited  and  followed  in  Murphy  v.  Ramsey,  114  U.  S.  45,  29  L.  57, 
5  S.  Ct  764,  holding  act  of  Congress,  abridging  rights  of  electors 
in  Utah,  to  be  constitutional;  Shively  v.  Bowlby,  152  U.  S.  48,  38 
L.  849,  14  S.  Ct.  566,  holding  Congress  has  power  to  make  grants 
of  lands  below  high-water  mark  of  navigable  waters  in  any  Ter- 
ritory; Endleman  v.  United  States,  86  Fed.  459,  57  U.  S.  App.  6, 
holding  act  valid  limiting  sale  of  IntoxicatiDg  liquors  In  Alasloi. 
Cited  with  approval  in  United  States  v.  Rhodes,  1  Abb.  (U.  S.)  43, 
F.  C.  16,151,  holding  act  of  Congress  constitutional  protecting  per- 
sons of  color  in  their  civil  rights.  Approved,  without  applying  rule, 
in  concurring  opinions,  Dred  Scott  v.  Sandford,  19  How.  501,  523, 
15  L.  740,  749,  court  holding  that  Congress  had  no  power  to  pro- 
hibit the  taking  of  slaves  into  a  Territory.  Approved  in  dissenting 
opinion,  Treadway  v.  Schnaubar,  1  Dak.  Ter.  265,  46  N.  W.  474, 
majority  holding  that  an  act  of  Congress  could  not  legalize  a  void 
act  of  territorial  legislature. 

Oastoma  duties. —  After  notice  of  ratification,  and  until  operation 
of  act  of  Congress  providing  revenue  system,  the  civil  govern- 
m«it  of  California,  organised  from  right  of  conquest  did  not  cease, 
and  duties  were  legally  demanded  and  collected,  p.  196. 

Cited  and  rule  approved  and  followed  in  United  States  v.  Collier, 
8  Blatchf.  841,  F.  C.  14,833,  holding  that  revenue  law  of  1849  re- 
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mained  in  force  in  Gallfomla  until  new  system  wsb  pnt  in  opera- 
tion; United  States  ▼.  Reiter,  27  Fed.  Gas.  777,  holding  valid,  es- 
tablishment of  provisional  court  in  Louisiana  by  the  president,  dur- 
ing war. 

Berenue  laws  of  Congress,  applied  instantly  to  Galifornia, 
whether  in  collection  district,  or  not,  upon  its  cession  to  United 
States,  there  being  nothing  in  treaty  with  Mexico  with  respect  to 
commerce,  p.  197. 

16  How.  203-242,  14  L.  905,  CHOUTEAU  v.  MOLONY. 

Spanish  land  grants. —  Where  documents,  executed  by  Indians 
and  Spanish  governors,  and  accompanying  circumstances,  point  to 
an  intention  to  grant  a  privilege  to  work,  and  search  for,  mines  on 
Indian  lands,  and  words  of  description  are  doubtful,  no  conveyance 
of  lands  is  effected,  pp.  228,  229,  237. 

Cited  with  approval  in  Muse  v.  Arlington  Hotel  Co.,  68  Fed.  642, 
where  description  was  uncertain  and  defective. 

Public  lands. —  A  grantee,  even  in  looseness  with  which  grants 
were  made  in  Louisiana  territory,  cannot,  by  his  own  declaration, 
enlarge  a  specification,  defective  in  particulars  of  quantity  and 
boundaries,  p.  229. 

Spanish  grants  and  concessions  were  incomplete  without  an  order 
for  survey  from  governor  of  province,  p.  236. 

Cited  and  followed  in  Muse  v.  Arlington  Hotel  Co.,  68  Fed.  642, 
647,  where  no  survey  was  made  or  returned. 

Indians  had  right  of  occupancy  under  Spanish  rule,  and  could 
sell  only  in  conformity  to  laws  of  that  country,  and  grants  from 
crown  were  subject  to  rights  of  Indian  occupancy,  pp.  237,  240. 

Cited  and  approved  in  Muse  v.  Arlington  Hotel  Co.,  68  Fed.  646. 
holding  that  Indian  title  was  not  extinguishable,  and  party  could 
not  interfere  with  it. 

TTiHiftTiM  within  Spanish  dominions  were  considered  in  state  of 
tutelage,  and  were  protected  as  under  a  legal  disability,  pp.  237,  238. 

Minaa  were  a  part  of  the  royal  patrimony  of  the  crown,  and  Ising 
could  grant  privilege  to  work  the  mines,  p.  240. 

Cited  in  note,  63  Am.  Dec.  103,  on  the  point  that  this  preroga- 
tive does  not  exist  in  United  States. 

Spanish  grants,  made  in  accordance  with  laws  of  Spain,  are 
alone  conclusive  against  United  States,  under  treaty  transferring 
Louisiana,  p.  240. 

Cited  and  rule  applied  in  Muse  t.  Arlington  Hotel  Co.,  68  Fed. 
642,  where  there  was  no  survey  or  accurate  description  sufficient 
to  complete  title. 
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16  How.  242-246,  14  L.  022,  DENISB  T.  BUGGLEa 

French  grant  could  Dot  pass  title  where  jury  had  to  find  nnes 
by  conjecture  from  calls  of  grant,  and  lines  and  comers  so  estab- 
lished did  not  close  surrey,  p.  245. 

Cited  and  rule  applied  in  Muse  v.  Arlington  Hotel  Co.,  68  Fed. 
642,  where  grant  was  not  separated  by  dlstinctlTe  calls  sufficient 
to  admit  of  survey. 

16  How.  247-250,  14  L.  028,  THOBP  ▼.  RAYMOND. 

Statute  of  limitations  in  New  York  does  not  run  against  a  feme 
covert,  or  against  estate  of  one  under  disability  of  insanity,  until 
death,  when  It  continues  until  then,  and  heirs-at-law  hare  ten 
years  after  that  to  bring  ejectment,  p.  249. 

Oited  as  authority  in  Riggs  t.  Fuller,  54  Ala.  149,  where  statute 
allowed  minor  three  years  to  bring  real  action  after  he  attained 
majority;  Dodge  v.  Gallatin,  180  N.  Y.  182,  29  N.  B.  Ill,  where 
heirs  failed  to  bring  action  within  ten  years,  under  New  York  stat- 
ute; Henry  ▼.  Carson,  59  Pa.  St  804,  holding  suit  barred  where  ten 
years  had  run  against  heirs,  and  more  than  twenty-one  years  ad- 
verse possession. 

Bight  of  entry  is  barred  if  adverse  possession,  including  the  ten 
years  after  disability  removed,  continues  for  twenty  years,  and 
right  of  titie  is  barred  if  it  continues  twenty-five  years,  including 
these  ten,  p.  249. 

Cited  and  followed  in  Riggs  v.  Fuller,  64  Ala.  149,  where,  under 
Alabama  statute,  adverse  possession  continued  ten  years,  including 
three  after  disability  of  plaintiff  was  removed. 

Limitations  of  actions. —  Successive,  or  cumulative  disabilities 
are  not  allowable  under  New  York  law  In  either  case,  p.  250. 

Cited  and  doctrine  approved  and  applied  in  McDonald  v.  Hovey, 
110  U.  8.  624,  28  L.  270,  4  &  Ct  144,  reviewing  authorities  and 
holding  that  where  disability  of  imprisonment  did  not  exist  when 
right  of  appeal  accrued,  it  could  not  interrupt  time  for  taking  the 
appeal;  Davis  t.  Coblens,  174  17.  S.  725,  19  S.  Ct  885,  holding  that 
any  possible  disability  of  heir  could  not  have  arrested  running  of 
statute;  Bast  Tennessee,  etc.,  Co.  v.  Wiggin,  68  Fed.  450,  87  U.  8. 
App.  129,  holding  that  disability  of  heir  beyond  limits  of  United 
States  could  not  be  added  to  that  of  ancestor  to  save  right  of  action; 
Dowen  V.  Tucker,  46  Ark.  452,  holding  disabilities  of  minors  cannot 
be  added  to  that  of  their  mother  to  suspend  operation  of  statute; 
Nutter  V.  De  Rochemont,  46  N.  H.  82,  holding  that  Infitncy  and 
oovertore  could  not  be  connected  to  extend  tima.  dtid  In  n«te, 
15  Am.  Dec  449. 
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16  How.  251-262,  14  L.  825,  MAILLABD  y.  LAWRBNCB. 

Customs  duties. —  Shawls,  of  whatever  material  composed,  are 
wearing  apparel  witiiin  meaning  of  Schedule  0,  of  act  of  1846,  and 
subject  to  duty  of  30  per  cent  ad  valorem,  p.  261. 

Glted  and  approved  In  United  States  v.  Washington  Mills,  2 
Ollff.  605,  F.  G.  16,647,  holding  shawls,  etc..  liable  to  Internal  reve- 
nue tax  in  addition  to  tax  on  yam  from  which  they  were  made. 

Brldenoe. —  Words  novel  or  obscure,  as  In  terms  of  art,  may  be 
explained  by  reference  to  art  or  science  to  which  they  are  appro- 
priate, but  meanhig  of  language  f&miliar  to  all  classes  cannot  be 
wrested  ftrom  its  established  Import,  p.  261. 

Glted  and  followed  in  Greenleaf  v.  Goodrich,  101  U.  S.  284,  26 
li.  847,  iK^dlng  that  phrase  **  of  similar  description,''  was  not  a  teeh* 
nical  term. 

Statutes. —  Popular  or  received  Import  of  words  furnishes  the 
general  rule  for  interpretation  of  public  laws,  as  well  as  of  private 
transactions,  d.  261. 

The  following  citing  cases  have  indorsed  and  followed  this  rule: 
Arthur  V.  Morrison,  96  U.  S.  Ill,  24  L.  765  (affirming  S.  C.,  13 
Blatchf.  199,  F.  0.  9,842),  holding  that  designation  "crape  veils," 
does  not  come  within  meaning  of  '*  silk  veils,"  in  the  statute; 
Greenleaf  v.  Goodrich,  101  U.  S.  284,  25  L.  847  (affirming  S.  G.,  1 
Hask.  589,  F.  G.  5,778),  holding  phrase  **  of  similar  description,*'  not 
a  commercial  term,  and  it  was  for  jury  to  determine  its  meaning; 
Bonn  T.  Magone,  159  U.  B.  421,  40  L.  204,  16  S.  Gt  69,  holding  ordi- 
nary use  of  words  **  seeds,'*  and  "  vegetables,"  the  guide  for  classi- 
fication; Magone  v.  Wlederer,  159  U.  S.  561,  40  L.  260,  16  S.  Gt  124, 
holding  that  exclusive  use  was  not  correct  criterion  to  determine 
das^flcatlon  of  dutiable  articles;  Glover  v.  United  States,  164  U.  S. 
297,  41  L.  441,  17  S.  Gt  97,  construing  words  '* legal  owner"  in 
statute,  In  their  general  acceptation;  United  States  v.  Washington 
Mills,  2  GUff.  605,  F.  G.  16,647,  as  to  meaning  of  words  '*  articles  of 
dress  for  wear;"  The  Saratoga,  9  Fed.  325,  interpreting  word 
"  seizure,"  In  act  of  February  8,  1881,  exempting  vessels  in  certain 
cases;  Forbes  Lithograph,  etc.  Go.  v.  Worthington,  25  Fed.  900,  hold- 
ing that  lithographed  Iron  sheets  did  not  come  within  classifica- 
tion ''printed  matter;"  UUmann  t.  Hedden,  88  Fed.  96,  holding 
that  cotton  canvas  was  "cloth,"  within  meaning  of  revenue  law; 
Bogle  ▼.  Magone,  40  Fed.  227,  228,  applying  rule  as  to  meaning  of 
"  pickles  and  sauces  of  all  kinds,"  and  held  to  include  fish  pastes; 
United  States  ▼.  Thompson,  41  Fed.  29,  holding  that  a  milliner  is 
not  a  "  professional  artist"  within  exertion  of  act  prohibiting  Im- 
mif  cation  of  contract  laborers;  In  re  Bhunenthal,  49  Fed.  228,  hold- 
iQff  wood  pencils  iUled  with  crayon  material  dutiable  as  filled 
pencUs  of  wood,  and  not  as  crayons;  In  re  McDonough,  49  Fed.  360, 
holding  that  term  **  spirituous  liquor  "  does  not  Include  beer;  United 
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States  V.  Debs,  64  Fed.  749,  constming  words  "  conspiracy,**  **  com- 
merce,'* and  the  phrase  "  restraint  of  trade,"  in  act  of  Jnly  2,  1890; 
Monlton  t.  McLean,  5  Oolo.  App.  464,  89  Pac  82,  and  Oomstock  ▼. 
Gage,  91  IlL  838,  both  holding  that  deposit  in  bank  is  not  included 
in  word  "  loan,"  In  statute  prohibiting  use  of  public  money  by  an 
officer  for  liis  own  gain;  Leavenworth  t.  Miller,  7  Kan.  602,  508,  12 
Am.  Rep.  487,  441,  construing  words  "legislative  power,"  in  State 
Constitution,  according  to  generally  understood  meaning;  Hale  v. 
Bverett,  58  N.  EL  82, 16  Am.  Rep.  127,  construing  words  "  Christian  " 
and  **  Protestant "  in  State  Ck>nstitutlon;  State  v.  Mayor,  40  AtL  627 
(N.  J.),  holding  that  word  **  line  "  In  statute  means  a  row  of  words 
extending  across  column,  and  not  the  printers'  agate  line;  Chamber- 
lain T.  Western  Trans.  Oo.,  44  N.  Y.  809,  4  Am.  Rep.  684,  holding 
that  word  "goods"  Included  baggage  in  act  limiting  common  car- 
rier's liability;  Pocahontas  Coal  Co.  v.  Electric  Light  Co.,  118  N.  C. 
236,  24  8.  B.  28,  holding  coal  for  running  a  concern  embraced  in 
the  term  "material  furnished,"  within  meaning  of  statute;  Postal 
Telegraph  Co.  v.  Norfolk,  etc.,  R.  R.  Co.,  88  Va.  925,  14  S.  B.  805, 
construing  words  "  along  and  parallel  to,"  In  grant  of  way  to  tele- 
graph company;  Smith  v.  United  States,  1  Wash.  Ter.  269,  holding 
that  word  "State"  did  not  Include  Territory,  in  acts  regulating 
rates  of  pilotage.  Cited,  arguendo,  in  Norfolk  &  W.  R.  R.  Co.  v. 
Prlndle,  82  Va.  180,  holding  that  word  "  purchase  "  in  statute  must 
be  given  Its  legal  signification  in  EiUglish  and  American  law. 

Distinguished  in  Cadwalader  v.  Zeh,  151  U.  8.  176,  177,  88  L. 
118,  14  S.  Ct  290,  holding  that  evidence  that  word  "  toys "  had  a 
trade  signification  different  from  ordinary  meaning,  properly  went 
to  Jury;  Weilbacher  t.  Merritt,  87  Fed.  88,  holding  similarly  as  to 
words  "gum  substitute,  or  burnt  starch,"  in  tariff  law. 

Chistonui  duties. —  An  article  is  not  changed  in  its  nature  because 
it  is  afterwards  diverted  from  its  primal  and  regular  use  and  de- 
sign, p.  262. 

Cited  with  approval  in  Magone  v.  Wiederer,  159  U.  S.  561,  40  L. 
260,  16  8.  Ct  124,  holding  that  exclusive  use  is  not  correct  criterion 
for  classifying  dutiable  articles;  Meyer  v.  Cadwalader,  89  Fed.  970, 
60  17.  S.  App.  558,  holding  that  predominant  use  should  determlup 
classification  of  dutiable  articles. 

Miscellaneous. —  Olted  erroneously  in  Western  R.  R.  Oo.  t.  Young, 
51Ga.482. 

16  How.  268-274,  14  L.  981,  BARTLBTT  v.  KANB. 

OOmts. —  Where  power  or  Jurisdiction  requiring  «z«k1m  oi  dis- 
cretion is  delegated  to  pubUe  <^cer  or  tribunal,  the  acts  of  mmA 
oflloer  or  tribunal  aro  blndinf  as  to  oabjed-mattsr,  mad  oppralos 
ment  of  collector  of  coatoois  undor  tariff  met  of  1841  oobmo  wtthte 
tte  rule,  p.  278. 
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Cited  and  doctrine  approved  and  affirmed  in  the  following  cases: 
Belcher  v.  Linn,  24  How.  522,  16  L.  757,  holding  that  value  of  im- 
portations certified  to  the  collector  constituted  the  true  dutiable 
value:  Kimball  v.  The  Collector,  10  Wall.  453,  19  L.  968,  holding 
decision  of  appraisers  final  where  no  appeal  was  taken;  Hilton  v. 
Merritt,  110  U.  S.  105,  107,  28  L.  85,  86,  8  S.  Ct  558,  555,  holding 
appraisement  of  collector  conclusive.  The  following  cases  hold 
appraisement  of  customs  officer  binding  upon  importer:  Bamshaw 
V.  United  States,  146  U.  8.  66,  86  L.  889,  18  S.  Ct.  15  (affirming  S.  O., 
12  Fed.  287),  Schmaire  v.  MaxweU,  8  Blatchf.  409,  411,  412,  P.  0. 
12,460,  Harding  v.  Whitney,  4  Cliff.  100,  F.  C.  6,052,  Saxonvllle 
Mills  V.  Bussell,  1  Fed.  128,  and  United  States  v.  Leng,  18  Fed. 
20,  28,  all  holding  decision  of  secretary  of  the  treasury  upon  appeal, 
final  and  conclusive  upon  government,  and  not  subject  to  reversal; 
Goodyear  v.  Providence  Rubber  Co.,  2  Cliff.  875,  F.  C.  5,588,  hold- 
ing decision  of  commissioner  of  patents  must  be  regarded  as  final 
in  all  collateral  proceedings;  United  States  v.  McDowell,  21  Fed. 
564,  565,  holding  government  bound  by  the  appraisement  of  col- 
lector; In  re  Day,  27  Fed.  682,  refusing  to  review  decision  of  com- 
missloner  of  immigration;  Doll  v.  Evans,  7  Fed.  Cas.  857,  as  to 
power  of  assessor  of  Internal  revenue;  United  States  v.  Sowers,  27 
Fed.  Cas.  1277,  holding  decision  of  collector  final  in  absence  of 
appeal. 

Distinguished  in  Bailey  v.  Goodrich,  2  Cliff.  600,  F.  C.  785,  hold- 
ing rule  did  not  apply  to  importations  subject  to  specific  duties,  not 
requiring  appraisement  for  same  purposes. 

Officers. —  Party  claiming  rights  under  acts  done  by  public  ofll- 
cers  can  only  raise  question  of  power  in  officer  or  fraud  in  party, 
except  as  provided  for  by  an  appeal,  p.  272. 

Courts  have  not  power  to  Interfere  with  ordinary  duties  of  execu- 
tive departments  of  government,  p.  272. 

Cited  and  followed  in  United  States  v.  BTDowell,  21  Fed.  565,  re- 
fusing to  review  decision  of  appraiser  and  collector  of  revenue; 
In  re  Day,  27  Fed.  682,  refusing  to  Interfere  with  powers  of  com- 
missioner of  Immigration. 

Customs  duties. —  Importer  could  not  dispute  appraisement  where 
he  refused  to  produce  letters  and  withdrew  his  appeal,  p.  272. 

Cited  and  rule  applied  in  Lehmaier  v.  Maxwell,  15  Fed.  Cas.  251, 
holding  appeal  abandoned  where  importer  gave  no  notice  of  dis- 
satisfaction with  appraisement 

Customs  duties. —  Provision  for  return  of  duties  upon  re-exporta- 
tion does  not  include,  in  its  purview,  any  return  of  fines  imposed 
for  undervaluation  of  import  by  act  of  July  30,  1846,  p.  274. 

Cited  with  approval  in  Stairs  v.  Peaslee,  18  How.  529,  15  L.  477» 
where  penal  duty  was  exacted  for  undervaluation;  Passavaat  ▼• 
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United  States,  148  17.  8.  221,  87  L.  429,  13  S.  Gt  675,  imposing  pen- 
alty under  act  of  1890;  United  States  v.  Segars,  1  Abb.  (U.  8.)  42L 
n.,  F.  0.  16,249,  holding  bond  for  duties  must  be  for  market  value 
of  goods  without  deducting  the  regular  duties;  DoU  v.  Evans,  7 
Fed.  Cas.  857,  and  State  v.  Moss,  69  Mo.  503,  both  holding  act  con- 
stitutional. Imposing  penalty  for  return  of  false  valuation. 

Distinguished  In  Kriesler  v.  Morton,  2  Curt  240,  F.  C.  7.984,  hold- 
ing that  act  of  February  26,  1845,  allows  importer  to  bring  action, 
after  protest,  to  recover  back  penal  duties  assessed  under  act  of 
1846. 

16  How.  275-288,  14  L.  986,  OARROLL  v.  LBSSBB  OF  OARROLL. 

Wills. —  By  common  law  of  Maryland,  lands  of  which  testator 
was  not  seised  at  time  of  making  his  will,  could  not  be  devised 
thereby,  and  the  act  of  February  22,  1850,  did  not  change  the  rule 
as  to  wills  executed  before  June  1,  1850,  p.  280. 

Cited  and  rule  applied  in  Gibbon  v.  Gibbon,  40  Ga.  577,  holding 
that  will  made  before  the  code  would  not  pass  after-acquired  lands; 
John  V.  Doe,  83  Md.  522,  holding  that  the  code  did  not  change  the 
common-law  rule.  Cited,  arguendo,  in  Blackboum  v.  Tucker,  72 
Miss.  746,  17  So.  739,  holding  that  constitutional  provision  prohibit- 
ing devises  to  charitable  uses,  operated  on  wills  made  before  its 
adoption.  Cited,  without  applying  rule.  In  Waterman  v.  Greene, 
12  R.  I.  486,  collecting  conflicting  authorities,  and  construing  will. 

Denied  In  Alexander  v.  Worthington,  6  Md.  478,  holding  that  above 
act  did  change  the  rule  where  testator  died  after  June  1,  1850,  and 
the  will  did  not  express  contrary  intent 

Stare  decisis. —  The  rule  which  makes  the  laws  of  the  several 
States  the  rules  of  decision  In  trials  at  common  law.  Is  held  with 
constant  reference  to  the  rule  of  stare  decisis,  p.  286. 

Criticised  In  Alexander  t.  Worthington,  5  Md.  487,  488.  holding 
that  question  involved  had  been  settled  by  previous  dedsloa  of 
State  court 

Courts  —  Stare  decisis. —  An  opinion  expressed  on  a  question  not 
necessarily  before  the  court  Is  not  a  decision,  and,  therefore,  not 
binding  authority  upon  the  Federal  courts  under  the  rule  requir- 
ing them  to  follow  the  local  adjudication  upon  local  law,  p.  287. 

Cited  and  principle  followed  in  Northern  Bank  v.  Porter  Town* 
■hliK  110  U.  &  615,  28  L.  261,  4  S.  Ct  257,  holding  corporation  not 
estopped  by  recitals  in  bonds  from  denying  legislative  authority  to 
lasoe  them;  St  Louis  R.  R.  v.  Terre  Haute  R.  R.,  146  U.  8.  404,  86 
li.  758,  12  S.  Ct  966,  holding  that  court  was  not  bound  by  opinion 
SB  questions  discussed,  but  not  necessary  to  Judgment  In  another 
CMS  oT«r  same  subject-matter;  Pollock  v.  Farmers,  etc,  Co.,  10T 
U.  8.  676,  89  L.  817,  16  S.  Ct  687,  refusing  to  follow  prior  decisions 
SB  ttie  subject  of  Income  taxes;  United  States  v.  Rhodes,  1  Abb. 
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(TJ.  8.)  42,  F.  C.  16,161,  holding  that  the  court  was  not  bound  by 
conclusions  reached  In  Scott  t.  Sanford,  on  point  not  before  that 
court;  Horey  v.  Home  Ins.  Ck>.,  12  Fed.  Gas.  606,  10  Bank.  Reg.  229, 
holding  decision  cited  to  be  confined  to  case  made  by  the  proof; 
Hudson  V.  Schwab,  12  Fed.  Gas.  816,  18  N.  B.  R.  480,  applying  rule 
to  dicta  as  to  powers  of  Federal  courts  In  bankruptcy  matters; 
Donnelly  v.  United  States  (Cordage  Co.,  66  Fed.  615,  where  authority 
cited  did  not  apply  as  to  single  point  decided;  Matz  v.  Chicago,  etc., 
Co.,  86  Fed.  183,  holding  that  dicta  In  decisions  of  State  court  on 
construction  of  State  statutes  are  not  binding  on  Circuit  Court; 
Stowe  T.  Belftist  Sav.  Bank,  92  Fed.  100,  refusing  to  follow  Inci- 
dental expressions  of  opinion  by  State  court  on  subject  of  comity; 
Becker  t.  Sandusky  City  Bank,  1  Minn.  819,  holding  a  dictum  of 
Judge  Story  contrary  to  sound  law;  Humphrey  v.  Havens,  12  Minn. 
807,  as  to  prior  views  expressed  In  favor  of  propriety  of  examin- 
ing testimony  taken  before  referee;  Trutch  v.  Bunnell,  11  Or.  69, 
holding  decree,  void  for  want  of  jurisdiction,  forms  no  precedent, 
and  opinion  Is  extra-judldal;  State  v.  Doyle,  40  Wis.  190,  22  Am. 
Rep.  696,  following  Supreme  Court  decision  on  matter  therein  de- 
cided, but  criticising  obiter  dicta. 

Cited  also  as  authority  in  Banholzer  v.  New  York  Life  Ins.  Co., 
78  N.  W.  246  (Minn.),  holding  that  authority  cited  did  not  apply 
to  case  at  bar;  Williams  v.  Neff,  62  Pa.  St  886,  holding  that  a 
lapsed  legacy  vested  In  the  heir-at-law.  Cited  in  Instructive  note 
on  stare  decisis  In  27  Am.  Dec.  688.  Approved  In  dissenting  opin- 
ions In  Dred  Scott  v.  Sandford,  19  How.  690,  16  L.  777,  majority 
having  passed  upon  the  merits,  although  dismissing  case  for  want 
of  jurisdiction;  Pollock  v.  Farmers,  etc.,  Co.,  167  U.  S.  647,  89  L. 
842,  16  S.  Ct  687,  majority  refusing  to  follow  prior  decisions  on 
subject  of  Income  taxes;  Francis  v.  Gant,  80  Ky.  206,  206,  majority 
following  authority  of  State  court  on  subject  of  diligence  required 
of  assignee  of  a  note  to  recover  from  debtor;  Coler  v.  Board  of 
County  Gommrs.,  6  N.  Mex.  160,  27  Pac.  686,  majority  following 
weight  of  authority  on  question  of  validity  of  municipal  bonds. 

Limited  and  criticised  In  Alexander  v.  Worthington,  6  Md.  488, 
holding  that  a  decision  in  Maryland  Is  binding  if  point  Involved  Is 
Investigated  and  considered  In  Its  fullest  extent 

16  How.  288-318,  14  L.  942,  SMITH  v.  SWORMSTBDT. 

Pleading. —  Where  parties  Interested  are  numerous,  and  suit  is 
for  object  common  to  all,  one  may  maintain  a  bill  In  behalf  of  all, 
and  against  a  portion  of  a  numerous  body  of  defendants  represent- 
ing a  common  Interest  So  held  In  a  suit  to  divide  common  property 
of  Methodist  church  after  a  separation  Into  two  bodies,  p.  802. 

Rule  approved  and  relied  upon  in  the  following  citing  cases: 
Bacon  t.  Robertson,  18  How.  489,  16  L.  604,  where  stockholders 
•f  a  bank  had  common  interest;  United  States  v.  Old  Settlers,  148 
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U.  &  480,  87  li.  629,  13  8.  Ot  871«  permitting  commiflsloinn  to  me 
in  behalf  of  Oherokee  Indians,  to  settle  claims  xmdet  treatj;  Terrj 
T.  Bank,  20  Fed.  781,  allowing  claims  of  snch  stockholden  as  bad 
contributed  the  amount  of  their  liability  to  fund  for  creditors; 
Gamble  t.  San  Diego,  79  Fed.  500,  allowing  plea  in  abatement  set- 
ting up  suit  brought  by  one  in  behalf  of  non-resident  taxpayers; 
American  Steel  &  Wire  Co.  v.  Wire  Drawers,  etc.,  Unions,  90  Fed. 
606,  where  leaders  of  strike  were  sued  as  representing  the  or- 
ganization; Wheelock  v.  First  Presb.  Church,  119  Cal.  481,  51  Pac. 
848,  where  certain  selected  members  were  made  parties  plaintiff 
and  defendant  in  suit  oyer  church  property;  Bates  ▼.  Houston,  66 
Ga.  202,  allowing  suit  by  trustees  and  officers  in  behalf  of  church 
and  its  members;  Macon  R.  B.  Co.  y.  Gibson,  85  Ga.  24,  21  Am.  8t 
Rep.  146,  11  S.  E.  446,  applying  rule  where  two  citizens  brought 
suit  in  behalf  of  themselves  and  all  their  fellow  citizens  of  the 
town;  Harmon  v.  Auditor,  128  111.  182,  5  Am.  St  Rep.  506,  13  N.  B. 
164,  holding  suit  to  try  validity  of  municipal  bonds  barred  by  a 
former  suit  instituted  in  behalf  of  complainants;  Mason  t.  York, 
etc.,  R.  R.  Co.,  52  Me.  109,  suit  by  one  bondholder  for  benefit  of 
all;  Hammond  v.  Tarver,  89  Tex.  294,  84  8.  W.  730,  heading  that  one 
may  sue  for  all  having  common  interest  in  foreclosure  of  mort- 
gage. Cited  in  note,  reviewing  authorities,  68  Am.  8t  Rep.  871. 
Approved  also,  but  without  application  of  rule,  in  Ayres  v.  Carver, 

17  How.  594,  15  L.  180,  where  court  could  not  see  any  estate  in 
common  authorizing  absent  defendants  to  be  represented  by  those 
served.  Cited  generally  in  Pond  v.  Vermont,  etc.,  R.  R.  Co.,  12 
Blatchf.  287.  F.  C.  11,265,  holding  court  had  equity  Jurisdiction  of 
suit  to  restrain  corporation,  at  instance  of  stockholders,  from  mis- 
use of  its  property;  Williams  v.  County  Court,  26  W.  Va.  526,  hold- 
ing, in  a  suit  to  declare  dog  tax  illegal,  that  bill  must  aver  that  it 
was  In  behalf  of  plaintiff  and  all  others  of  similar  interest  Ap- 
proved in  dissenting  opinion  in  Floyd  t.  Gilbreath,  27  Ark.  708,  ma- 
jority dismissing  a  bill  to  restrain  a  collection  of  a  special  tax,  oo 
other  grounds. 

Pleading. —  Where  a  few  are  selected  to  represent  numerous  par- 
ties, care  must  be  taken  that  the  persons  on  the  record  ftUrly  repre- 
sent rights  involved,  so  that  they  may  be  fairly  and  honestly  tried, 
p.  302. 

Cited  and  approved  in  American  Steel  &  Wire  Co.  t.  Wire  Draw- 
ers, etc.,  Unions,  90  Fed.  606,  permitting  suit  against  leaders  of  a 
strike. 

Religious  societies. —  General  conference  of  Methodist  Episcopal 
church  was  competent  to  make  division  of  the  church,  and  division 
carried  with  it  division  of  the  common  property,  and  particularly 
of  the  book  concern,  pp.  806,  808. 

Cited  and  foUowed  in  Wheelock  v.  First  Presb.  Church,  119  CaL 
484,  51  Pac.  844,  directing  division  of  property  where  Incorporated 
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church  was  dlssolTOd  by  action  of  presbytery;  Diocese  y.  Diocese, 
102  N.  a  456,  9  &  B.  814,  8  L.  R.  A.  630,  holding  that  property 
devised  should  be  equally  divided  between  two  parts  of  original 
diocese;  Reeves  v.  Walker,  8  Baxt  280,  and  Brooke  v.  Shacklett,  18 
Oratt  824,  both  holding  principal  case  conclusive  as  to  legality  of 
division  of  Methodist  church,  and  as  to  their  being  Independent 
organizations;  Box  well  v.  Affleck.  79  Ya.  405,  holding  principal  case 
conclusive  as  to  rights  of  property.  Cited  in  note  on  subject  of 
chancery  Jurisdiction  over  religious  societies,  68  Am.  8t  Rep.  86a 
Cited  generally  in  dissenting  opinion  in  Watson  v.  Avery,  2  Bush, 
896,  majority  holding  legal  tribunals  bound  only  by  decisions  of 
church  bodies  on  questions  of  dlsci^ne,  faith,  etc  Approved  in 
dissenting  opinion  in  Hale  v.  Bverett,  58  N.  H.  256,  majority  hold- 
ing that  a  sect  seceding  from  doctrines,  etc.,  forfeit  rights  to 
property. 

Distinguished  in  Goodman  v.  Jedldjah  Lodge,  67  Md.  127,  9  Atl. 
18,  holding  that  members  withdrawing  from  a  lodge  and  refusing  to 
pay  dues  forfeited  their  endowment  policies;  Hale  v.  Bverett,  58 
N.  H.  80,  16  Am.  Rep.  124,  where  neither  division  adhered  to  doc- 
trines of  original  organisation;  Adams  v.  Douglas  Ck>.,  1  Fed.  Cas. 
112. 

16  How.  814-864,  14  L.  968,  MARSHALL  T.  BALTIMORB  &  OHIO 
R.  R.  00. 

Courts.—  An  averment  that  plaintiff  Is  a  dtisen  of  Virginia  and 
defendant  a  body  corporate  by  act  of  assembly  of  Maryland,  is 
sufficient  to  show  jurisdiction  in  the  Federal  courts,  p.  826. 

This  case  marks  the  final  oscillation  in  the  settlement  of  the  ques- 
tion of  a  corporation's  citizenship  for  jurisdictional  purposes.  The 
following  have  affirmed  and  reUed  upon  it:  Lafayette  Ins.  Oo.  v. 
French,  18  How.  405,  15  L.  452,  holding  averment  sufficient  that 
defendants  are  a  corporation,  created  under  laws  of  Indiana,  hav- 
ing principal  place  of  business  in  that  State;  Oovlngton,  etc.,  Oo. 
V.  Shepherd,  20  How.  234,  15  L.  899,  holding  allegation  sufficient 
that  corporation  was  a  citizen  of  Indiana;  Philadelphia,  etc.,  R. 
R.  Co.  V.  Quigley,  21  How.  214,  16  L.  77,  where  defendant  was  sued 
as  body  corporate  of  Maryland;  Ohio,  etc.,  R.  R.  Co.  v.  Wheeler,  1 
Black,  290,  17  L.  183,  where  plaintifT  corporation  sued  as  a  citizen 
of  Ohio;  Steamship  Co.  v.  Tugman,  100  U.  S.  121,  27  L.  89,  1  S.  Ct 
59,  removing  action  against  foreign  corporation  to  Federal  court; 
Wheeling  v.  Baltimore,  1  Hughes,  96,  F.  C.  17,502,  where  defendant 
corporation  was  incorporated  in  another  State  and  sued  as  such; 
Maltz  V.  American  Express  Co.,  1  Flipp.  612,  F.  0.  9,002,  holding 
that  a  corporation  is  to  be  deemed  a  citizen;  Kerp  v*  Michigan,  etc.. 
R.  R.  Co.,  14  Fed.  Cas.  383,  holding  averment  sufficient  that  com- 
pany is  a  corporation  under  and  by  the  laws  of  Pennsylvania; 
Stevens  v.  Phoenix  Ins.  Co.,  41  N.  Y.  153,  holding  that  case  was 
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proper  one  for  Federal  Jurisdiction,  being  against  foreign  corpora- 
tion; Rathbone  Oil  Tract  Ck>.  v.  Ranch,  5  W.  Ya.  82,  averment  that 
corporation  was  formed  nnder  laws  of  State  of  New  York,  held 
sufficient 

Approved  also,  but  without  application  of  rule,  in  Insurance  Go. 
V.  Ritchie,  5  WalL  542,  18  L.  541,  holding  corporation  constmctivelj 
a  citizen  of  Massachusetts;  Paul  v.  Virginia,  8  WalL  178,  19  L.  869, 
holding  that  corporations  are  not  citizens  within  meaning  of  article 
lY,  section  2  of  Federal  Ck>nstitution;  Pennsylvania  v.  Quicksilver 
Oo.,  10  WalL  556,  19  L.  999,  holding  allegation  insufficient  that  de- 
fendant is  '^  a  body  politic  in  the  law  of,  and  does  business  in  Cali- 
fornia; ''  Railroad  Ck>.  v.  Harris,  12  WalL  82,  20  L.  858,  holding  that 
by  virtue  of  act  of  Gongress,  a  corporation  of  Maryland  doing  busi- 
ness in  District  of  Oolumbia  could  be  sued  in  the  latter;  Case  of 
Sewing  Machine  Cos.,  18  Wall.  575,  21  L.  919,  holding  that  Fed- 
eral court  has  no  Jurisdiction  where  one  of  several  corporations 
defendant  is  citizen  of  same  State  as  plaintiffs;  The  Railroad  Tax 
Case,  8  Sawy.  266,  285,  18  Fed.  745,  760,  holding  corporation  a  citi- 
zen within  meaning  of  fourteenth  amendment;  Dlnsmore  v.  Phila- 
delphia, etc.,  R.  R.,  7  Fed.  Oas.  728,  holding  averment  insufficient 
that  association  "  was  formed  in  State  of  New  York  under  laws  of 
New  York;"  Lonergan  v.  Illinois  Central  R.  R.  Co.,  55  Fed.  551, 
finding  averment  insufficient  that  corporation  was  a  citizen  of  Il- 
linois; American  Sugar  Refining  Co.  v.  Johnson,  60  Fed.  509,  18 
U.  S.  App.  681,  holding  contradictory  and  insufficient  averment  that 
corporation  Is  "  domiciled  "  in  one  State,  and  a  "  citizen  "  of  another; 
State  V.  Milwaukee,  etc.,  R.  R.  Co.,  45  Wis.  594,  an  action  to  vacate 
charter  of  Wisconsin  corporation.  Cited  in  note,  54  Am.  Dec.  588, 
to  the  point  that  a  corporation  Is  not  a  citizen  for  all  purposes. 

Courts. —  State  legislation  combining  citizens  into  corporations 
cannot  deprive  others  of  the  constitutional  right,  granted  to  citizens 
of  one  State  to  sue  citizens  of  another  State  In  Federal  courts,  and 
a  corporation  may  be  sued  as  such,  pp.  826-828. 

Cited  and  approved  in  Blston  v.  Piggott,  94  Ind.  28,  holding  that 
corporation  could  sue  in  Federal  court  upon  same  terms  as  indi- 
viduals; Herryford  v.  ^tna  Ins.  Co.,  42  Mo.  151,  removing  cause 
against  foreign  corporation  into  Federal  court;  Cleveland,  etc,  R. 
R.  Co.  V.  Keary,  8  Ohio  St  205,  holding  corporation  liable  for  in- 
juries in  same  manner  as  an  individual  would  be  held  liable. 
Cited  generally  in  Road  in  Lancaster,  68  Pa.  St  899,  holding  that 
corporation  Is  entitled  to  notice  of  road  view  as  much  as  natural 
persons. 

Denied  in  the  following  dissenting  opinions:  Marshall  v.  Balti- 
more, ele.,  B.  B.,  16  How.  844, 14  L.  966,  and  Dodge  v.  Wodaoy,  18 
How.  864,  15  L.  415,  majority  holding  that  non-retldent  stock- 
holder could  bring  the  corporation  before,  the  Federal  coorta. 
Doubted  in  Dodge  v.  Northwestern,  etc,  Co.,  18  Minn.  460^  refoaing 
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to  remove  case  to  Federal  court  on  ground  that  affidavit  was  in- 
■nffldent 

Pleading. —  Necessitiee  of  trade  require  that  numerous  associates 
and  stockholders  should  act  by  representation  and  have  faculty  of 
contracting;  suing  and  being  sued  in  a  factitious  or  collective 
name,  p.  327. 

Cited  and  approved  in  The  Baihroad  Tax  Gases,  8  Sawy.  266,  285, 
18  Fed.  745,  760,  holding  that  corporation  is  a  citizen  within  mean- 
ing of  section  1  of  fourteenth  amendment;  Liverpool  Navigation 
Go.  V.  Agar,  4  Woods,  203,  14  Fed.  616,  allowing  suit  against  part- 
nership domiciled  in  Louisiana.  Approved  in  dissenting  opinion  in 
Lehigh,  etc,  Go.  v.  Kelly,  160  U.  8.  862,  40  L.  453,  16  S.  Gt  317, 
majority  denying  right  where  corporation  incorporated  in  another 
State  to  gain  Federal  Jurisdiction. 

Corporations  can  have  no  legal  existence  out  of  the  bounds  of 
sovereignty  by  which  they  are  created,  and  persons  acting  under 
them  are  presumed  to  be  resident  of  the  State  which  is  the  habitat 
of  the  corporation,  p.  328. 

This  holding  has  been  widely  affirmed.  The  following  cite,  ap- 
prove and  rely  upon  it:  Shaw  v.  Quincy  Mining  Co.,  145  U.  S.  451, 
36  L.  772,  12  S.  Ct  038,  holding  that  a  Michigan  corporation  could 
not  be  sued  in  Federal  court  in  New  York  by  a  citizen  of  a  different 
State;  St  Louis,  etc.,  R.  R.  v.  James,  161  U.  S.  556,  40  L.  800.  16 
S.  Ct  625,  holding  that  corporation,  for  purposes  of  jurisdiction, 
was  a  dtisen  of  Missouri,  though  doing  business  in  Arl^ansas; 
Barrow  Steamship  Co.  v.  Kane,  170  U.  S.  106.  42  L.  967,  18  S.  Ct 
628,  holding  that  an  English  corporation  could  be  sued  through  its 
agents,  in  Federal  court  of  district  where  it  did  business;  Hatch 
V.  Chicago,  etc.,  R.  R.  Co.,  6  Blatehf.  112,  F.  C.  6,204,  holding  case 
removable  to  Federal  court  where  corporation  was  created  in,  and 
ite  members  dtisens  of,  another  State;  Bianufacturers,  etc.,  Bank 
V.  Baack,  8  Blatehf.  143,  2  Abb.  (U.  S.)  239,  F.  C.  9,052,  holding 
national  bank  resident  of  State  where  located;  Terry  v.  Imperial 
Ins.  Co.,  8  Dill.  409,  F.  C.  13,838,  holding  that  members  of  corpora- 
tion of  Great  Britain  are  presumed  to  be  residents  of  that  king- 
dom; Blackburn  v.  Selma,  ete.,  R.  R.  Co.,  2  Flipp.  531,  F.  C.  1,467, 
holding  members  of  Tennessee  corporation  estopped  to  deny  its 
citizenship  to  defeat  Jurisdiction;  Knott  v.  Southern  Life  Ins.  Co., 
2  Woods,  481,  F.  C.  7,894,  holding  members  of  corporation  could  not 
prove  dtiaenship  elsewhere  than  of  State  of  its  creation;  Liver- 
pool Navigation  Co.  v.  Agar,  4  Woods,  203,  14  Fed.  616,  applying 
rule  to  partnership  for  purposes  of  Jurisdiction;  Missouri,  etc.,  R. 
B.  Go.  V.  Texas,  etc,  R.  R.  Co.,  4  Woods,  365,  10  Fed.  500,  where 
plaintiff  and  defendant  corporations  were  incorporated  in  different 
States,  held  Federal  Jurisdiction  attached;  Pacific  R.  R.  v.  Mis- 
souri Pacific  R.  R.,  5  UcCrary,  875,  23  Fed.  566,  holding  that  Ml8> 
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souri  corporation  could  not  become  citizen  of  New  York  by  estab- 
lishing lieadquarters  in  that  State;  Schollenberger  v.  Forty-live  For- 
eign Ins.  Cos.,  21  Fed.  Cas.  725,  quashing  service  of  writs  upon 
agents  of  foreign  corporations  doing  business  In  State;  Thombnrgh 
V.  Savage  Min.  Co.,  23  Fed.  Cas.  1121.  allowing  suit  In  Federal 
court  in  Nevada  against  California  corporation  doing  business  In 
former  State;  Uphoff  v.  Chicago,  etc,  R.  E.  Co.,  5  Fed.  648,  pre- 
suming members  of  corporation  to  be  citizens  of  Kentucky,  where 
non-resident  corporation  was  adopted  by  that  State;  Zambrino  t. 
Galveston,  etc.,  R.  R.  Co.,  88  Fed.  461,  reviewing  authorities  and 
holding  action  against  Texas  corporation  Is  presumed  to  be  against 
citizens  of  that  State;  Ysleta  v.  Cauda,  67  Fed.  7,  applying  rule  to 
municipal  corporation;  Western  Union  TeL  Co.  v.  Dickinson,  40  Ind. 
446,  13  Am.  Rep.  296,  and  Treadway  v.  Northwestern  R.  R.  Co.,  21 
Iowa,  868,  removing  cause  to  Federal  court  on  motion  of  non- 
resident corporation;  New  Orleans  v.  Sheppard,  10  La.  Ann.  269, 
holding  action  between  city  of  New  Orleans  and  non-resident  may 
be  removed  to  Federal  court;  Adams  Express  Co.  v.  Trego,  36  Md. 
62,  and  Morton  v.  Mutual  Ins.  Co.,  105  Mass.  147,  7  Am.  Rep.  606, 
both  holding  defendant  corporation  a  citizen  of  New  York  for  pur- 
poses of  Federal  Jurisdiction;  Boston  Inv.  Co.  v.  Boston,  158  Mass. 
463,  83  N.  B.  681,  holding  that  foreign  corporations  doing  business 
in  State  are  not  Inhabitants  within  meaning  of  statute  taxing  the 
latter;  Chicago,  etc.,  R.  R.  v.  Auditor-General,  53  Mich.  91,  18  N. 
W.  692,  holding,  where  corporations  of  different  States  are  con- 
solidated, each  has  its  domicile  in  the  State  creating  It;  Hcrryford 
V.  ^tna  Ins.  Co.,  42  Mo.  151,  and  Rece  v.  Newport  etc.,  Co.,  32  W. 
Va.  171,  0  S.  B.  214,  3  L.  R.  A.  675,  n.,  removing  cause  to  Fed- 
eral court;  Home  v.  Boston  &  Maine  R.  R.,  62  N.  H.  455,  holding 
corporation,  with  chartered  powers  from  three  States,  a  citizen  of 
New  Hampshire;  Shelby  v.  Hoffman,  7  Ohio  St  464,  as  to  non- 
resident corporation;  Hall  v.  Bank  of  Virginia,  14  W.  Va.  621,  re- 
viewing authorities  and  holding  that  defendant  bank  could  be 
proceeded  against  as  a  non-resident  by  attachment:  State  ▼.  Mil- 
waukee, etc.,  R.  R.  Co.,  45  Wis.  694,  vacating  charter  of  company 
for  not  maintaining  offices  In  the  State. 

Approved  also  in  The  Railroad  Tax  Cases,  8  Sawy.  266,  286,  13 
Fed.  746,  760,  holding  that  corporation  Is  a  citizen  within  mean- 
ing of  section  1  of  fourteenth  amendment;  Clarke  v.  Central  R. 
R.  Co.,  60  Fed.  345,  15  L.  R.  A.  687,  and  n.,  holding  that  foreign 
corporation  could  not  exercise  powers  in  a  State  not  permitted  to 
domestic  corporations;  Phoonix  Ins.  Co.  v.  Commonwealth,  6  Bush, 
78,  96  Am.  Dec.  333,  but  holding  that  corporations  are  not  dtl- 
zens  within  protection  of  section  2,  article  4,  Federal  Constttntton. 
Cited,  arguendo,  in  dissenting  opinion,  in  Baltimore,  etc,  B.  R. 
▼.  Cary,  28  Ohio  St  219,  majority  holding  defendant  dtlien  of 
Maryland  and  entitled  to  removal  of  cause.  Approved  in  dissenting 
opinions  in  Dodge  v.  Woolsey,  18  How.  871,  15  L.  418,  majority 
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holding  State  legislation  imposing  greater  taxes  on  banks,  nncon- 
Btitutional;  Savings  Bank  v.  Nashua,  46  N.  H.  401,  majority  hold- 
ing that  corporation  was  not  a  person  within  meaning  of  State 
revenue  law.  ated  in  notes,  3  DUl.  274,  P.  O.  17,728,  10  Blss.  127, 
with  list  of  authorities  on  subject  of  citizenship  of  corporations; 
54  Am.  Dec.  538,  to  the  point  that  a  corporation  is  not  a  citizen  for 
all  purposes;  12  Am.  Bep.  546,  exhaustive  treatise  of  the  subject  of 
removal  of  causes  to  Federal  courts;  66  *Am.  Dec.  121,  on  service 
of  process. 

Distinguished  in  Whitman  v.  Hubbell,  24  Blatchf.  241,  80  Fed.  82, 
holding  that  defendant,  sued  as  treasurer  of  partnership,  is  deemed 
a  citizen  of  his  own  State  and  not  that  of  firm;  Wilmer  v.  Atlanta, 
etc.,  B.  B.  Go.,  2  Woods,  455,  F.  0.  17,775,  holding  that  two  States 
might  unite  in  creating  the  same  corporate  body;  United  States  v. 
Southern  Pacific  B.  B.  Co.,  49  Fed.  802,  holding  corporation  for  pur- 
poses  of  business  and  Jurisdiction  may  acquire  habitation  in  States 
other  than  that  of  its  creation;  Assurance  Association  v.  Oole,  26  N. 
J.  L.  868,  holding  that  a  corporator  is  not  a  party  to  an  action 
against  the  corporation. 

Pleading.— Any  established  form  of  words  used  for  expression 
of  a  particular  fact  is  a  sufDcient  averment  of  it  in  law,  p.  829. 

Svldenee. —  Letters  are  competent  evidence  where  they  form 
basis  of  contract  sued  upon  as  part  of  same  transaction,  p.  833. 

Contracts. —  Common  law  will  not  enforce  a  contract  to  do  an 
act  that  is  illegal,  or  inconsistent  with  sound  morals  or  public 
policy;  and  a  contract  for  contingent  compensation  for  obtaining 
legislation,  and  to  use  secret  and  sinister  Influence  on  legislators,  is 
void,  pp.  884,  886. 

The  citations  of  this  case  collect  a  large  number  of  authorities 
upon  the  foregoing  proposition.  In  the  Federal  courts,  the  follow- 
ing have  affirmed  and  relied  upon  the  rule:  Tool  Co.  v.  Norris,  2 
Wall.  55,  17  L.  871,  holding  agreement  for  compensation  for  pro- 
curing contract  from  the  government  void;  Trist  v.  Child,  21  Wall. 
450,  22  L.  624,  holding  void  a  contract  to  secure  passage  of  a  law 
by  Influence,  without  reference  to  merits  of  claim;  Megulre  v.  Cor- 
wine,  101  TJ.  8.  Ill,  25  L.  901,  where  a  contract  for  compensation 
for  securing  appointment  of  one  as  special  counsel  for  United  States 
was  held  void;  Oscanyan  v.  Arms  Co.,  103  U.  S.  274,  26  L.  545,  where 
Turkish  consul-general,  for  compensation,  agreed  to  use  his  in- 
fluence with  his  government  to  secure  purchase  of  defendants' 
arms;  Teal  v.  Walker,  111  U.  S.  252,  28  L.  419,  4  S.  Ct.  425,  holding 
contract  by  mortgagor  to  deliver  possession  of  premises  in  default 
of  payment  and  before  foreclosure,  contrary  to  public  policy;  Prime 
V.  Brandon,  etc.,  Co.,  16  Blatchf.  466,  F.  C.  11,421,  refusing  to  aid 
parties  claiming  rights  to  'extension  of  patent  obtained  by  deceiv- 
ing patent  office;  Osbom  t.  Nicholson,  1  DiU.  231,  F.  C.  10,595,  and 
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Buckner  v.  Street,  1  DIU.  253,  7  N.  B.  B.  260,  F.  0.  2,098,  holding 
contracts  for  purchase  and  sale  of  slaves  unenforceable;  Thomas 
V,  BrownsTiUe,  etc.,  B.  B.  Co.,  1  McCrary,  897,  2  Fed.  881,  holding 
contract  void  between  railroad  and  construction  company,  where 
two  directors  of  former  were  members  of  latter  company;  Western 
Union  TeL  Co.  ▼.  Union  Pacific  B.  B.  Co.,  1  McCrary,  428,  8  Fed.  10. 
holding  that  proTislon  In  contract  for  transmitting  private  mes- 
sages of  officers  of  railroad  free,  vitiated  contract;  Cook  v.  Sher- 
man, 4  McCrary,  25,  20  Fed.  169,  declaring  contract  void,  whereby 
ofDcers  of  railroad  were  to  purchase  lands,  with  a  view  to  locating 
depots  and  stations  on  or  ne-ar  such  lands;  Hayward  v.  Nordberg 
Mfg.  Co.,  86  Fed.  11,  54  U.  S.  App.  651,  652,  contract  for  commis- 
sion for  using  Influence,  as  a  disinterested  person,  to  make  sale  of 
pump  to  dty  council;  M'Hullen  ▼.  Hoffnum,  69  Fed.  616,  and  S.  C, 
174  U.  S.  055,  19  S.  Ct  845,  holding  invalid,  secret  contract  by 
which  parties  were  to  pretend  to  be  competitive  bidders  for  public 
work;  Weed  v.  Black,  2  McAr.  274,  29  Am.  Bep.  620,  contract  for 
services  for  procuring  passage  of  act  of  Congress. 

State  court  citing  cases  which  affirm  and  apply  the  rule  are: 
Martin  v.  Bartow  Iron  Works,  85  Ga.  828,  holding  stipulation  for 
hire  and  removal  of  slaves  vitiated  contract;  GlUett  v.  LfOgan 
County,  67  IlL  261,  and  Goodrich  v.  Tenney,  144  IlL  428,  86  Am.  St. 
Bep.  461,  88  N.  B.  46,  19  L.  B.  A.  875,  and  n.,  holding  contracts  to 
procure  testimony  for  contingent  reward,  pernicious  and  void; 
Doane  v.  Chicago  City  B.  B.  Co.,  160  111.  82,  45  N.  B.  509,  85  L.  B.  A. 
598,  contract  for  purchase  of  abutting  owner's  consent  to  laying 
of  tracks  In  public  street;  Crichfleld  v.  Bermudez  Paving  Co.,  174 
111.  478,  61  N.  B.  556,  42  L.  B.  A.  851,  contract  for  contingent  com 
pensatlon  for  obtaining  legislation  necessary  to  secure  paving  con 
tracts;  Coqulllard  v.  Bearss,  21  Ind.  482,  488,  484,  83  Am.  Dec.  864 
866, 866,  holding  champertous  and  void,  contract  for  contingent  com 
pensatlon  for  prosecuting  claim  against  government;  Wingate  v 
Harrison  School,  69  Ind.  624,  where  school  trustee  was  to  share  in 
profits  of  work  for  Improvement  of  school  property;  BIkhart  County 
Lodge  T.  Crary,  98  Ind.  244,  49  Aul  Bep.  751,  contract  by  which  one 
was  to  use  his  Infiuence  to  secure  location  of  post-office;  Boardman 
V.  Thompson,  25  Iowa,  602,  608,  applying  rule  to  contract  for  con- 
tingent fee  between  attorney  and  client;  Smith  v.  Western  Union 
TeL  Co.,  84  Ky.  669,  2  S.  W.  485,  refusing  to  compel  one  to  furnish 
reports,  according  to  contract,  to  one  keeping  a  "bucket  shop;*' 
on  V.  WllUams,  12  La.  Ann.  221,  68  Am.  Dec.  769,  holding  void,  con- 
tract for  securing  passage  of  act,  althdugh  no  Improper  infiuences 
were  used;  Bumey  v.  Ludellng,  47  La.  Ann.  96,  16  So.  616,  holding 
contracts  Illegal  by  which  railroad,  for  consideration,  agrees  to 
locate  depots  at  certain  places;  Wildey  v.  Collier,  7  Md.  279.  61  Am. 
Dec.  847,  agreement  to  use  efforts  In  obtaining  nolle  prosequi  from 
governor;  Guernsey  v.  Cook,  120  Mass.  502,  contract  by  two  stock* 
holders  to  appoint  one  treasurer  In  conslderatloB  of  the  purchase 
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of  pmct  0f  thtAr  stock;  Boston  Bar  Assoc  v.  Greenhood,  168  Mass. 
186,  46  N.  B.  575,  agreenteitt  to  pay  witnesses  contingent  compensa* 
ttoa  f or  giving  and  procnrlag  erldenoe  against  validity  of  a  will; 
Buck  V.  First  Nat  Bk.,  27  MIcb.  802,  16  Am.  Bep.  194,  holding 
promise  to  pay  money  in  consideration  of  signing  petition  for  ju- 
dicial clemency,  contrary  to  public  policy;  Quirk  v.  MuUer,  14  Mont 
474,  48  Am.  8t  Bep.  660,  86  Pac.  1079,  29  L.  B.  A.  89,  contract  to 
Itfocure  testimony  that  would  win  the  lawsuit;  Dawson  v.  Merrille, 
2  Neb.  124,  contract  to  sell  homestead  before  legal  title  was  ac- 
quired; McOann  v.  McLennan,  8  Neb.  2^8,  holding  that  one  could 
not  recover  back  on  an  illegal,  but  executed  contract  not  to  bid  at 
public  auction;  Clarke  v.  Omaha,  etc.,  B.  B.  Go.,  5  Neb.  820.  hold- 
ing, contract  to  convey  franchise,  lines,  etc.,  of  railroad  before 
constructed,  is  contrary  to  public  policy;  Gaston  v.  Drake,  14  Nev. 
186,  83  Am.  Bep.  555,  holding  void,  contract  made  before  elec- 
tion, to  share  fees  of  district  attorney;  Sweeney  v.  McLeod,  15  Or. 
887,  15  Pac.  278,  and  Powers  v.  Skinner,  84  Vt.  281,  80  Am.  Dec. 
677,  contract  to  perform  lobby  services;  Bowman  v.  Goffroth,  69 
Pa.  St  28,  agreement  to  procure  discharge  of  a  drafted  man;  Spal- 
ding V.  Swing,  149  Pa.  St  879,  84  Am.  St  Bep.  611,  24  AtL  220,  15 
L.  B.  A.  729,  contract  to  obtain  legislative  mandate  compelling  post- 
office  department  to  recognize  certain  claims;  Aycock  v.  Braun,  66 
Tex.  204,  18  S.  W.  501,  contract  to  remove  necessity  of  adminis- 
trator's bond;  Chippewa,  etc.,  B.  B.  Co.  v.  Chicago,  etc.,  B.  B.  Co., 
75  Wis.  244,  248,  44  N.  W.  22,  28,  6  L.  B.  A.  607,  608,  reviewing  au- 
thorities  and  holding  contract  void,  not  to  make  effort  to  procure 
land  grant  from  legislature,  and  to  assist  another  company,  for 
consideration,  in  obtaining  same. 

Approved,  without  application,  in  Miles  v.  Thome,  88  Cal.  840, 
99  Am.  Dec.  889,  holding  valid,  contract  to  draft  a  bill  for  a  fran- 
chise for  consideration;  Foltas  v.  Cogswell,  86  Cal.  550,  25  Pac.  62 
contract  for  services  for  advocating  openly  a  bill  before  legislature. 
held  valid;  State  v.  Johnson,  52  Ind.  200,  holding  promise  to  donate 
money  to  State  on  condition  that  governor  locate  school  at  certain 
place.  Is  not  against  public  policy;  Denison  v.  Crawford  County,  48 
Iowa,  215,  where  services  of  agent  for  county,  to  procure  legislation, 
were  open  and  legitimate;  M'Bratney  v.  Chandler,  22  Kan.  695,  81 
Am.  Bep.  215,  holding  question  of  legality  of  attorney's  services 
should  have  gone  to  Jury;  Barry  v.  Capen,  151  Mass.  101,  28  N.  B. 
786,  holding  contract  valid  to  make  public  argument  before  street 
commissioners  for  compensation;  Lyon  v.  Mitchell,  86  N.  Y.  289, 
98  Am.  Dec.  506,  holding  contract  valid  whereby  agent  was  al- 
lowed compensation  for  selling  vessels  to  government;  Tates  v. 
Bobertson,  80  Va.  484,  holding  contract  valid,  by  which  plaintiffs 
prepared  bill  and  assisted  in  obtaining  its  passage  through  legis- 
latnre;  Houlton  v.  Nichol,  93  Wis.  397.  67  Am.  St  Bep.  929,  67 
N.  W.  716,  88  L.  B.  A.  168,  upholding  contract  for  services  in  getting 
public  lands  opened  for  settlement  under  existing  laws.    Cited  in 
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notes,  8  DUL  887.  F.  0.  16,808,  and  16  Ind.  7L  dtad  fenenQj  In 
Baltimore  v.  Pittsburgh,  etc.,  B»  B.  Co.,  1  Abb.  (U.  8.)  12,  F.  a  827. 
wba*e  validity  of  act  of  legislature  was  drawn  in  question;  Lord 
T.  Doyle,  1  Cliff.  458,  F.  O.  8,506,  as  to  effect  upon  proof  of  notice,  of 
agreement  to  keep  mortgage  secret;  Murray  v.  Chicago,  etc.  B.  B. 
Co.,  62  Fed.  41,  where  action  was  brought  to  recover  ba^  alleged 
unreasonable  rates  charged  for  transportation  of  freight;  Gatton 
V.  Chicago,  etc.,  B.  B.  Co.,  05  Iowa,  142,  68  N.  W.  600,  28  L.  B.  A. 
566,  holding  that  there  can  be  no  recovery  in  State  court  for  dis- 
criminating rate  in  interstate  shipment  Cited  as  authOTlty  in  con- 
curring opinion,  Woodworth  v.  Wilson,  11  La.  Ann.  404,  majority 
holding  that  there  was  nothing  immoral  in  contract  by  whl<^  one 
for  consideration  withdrew  application  for  appointment  as  curator. 
Approved,  in  dissenting  opinion,  in  Sandidge  v.  Sanderson,  21  La. 
Ann.  766,  majority  holding  contract  illegal,  only  as  to  that  part 
concerning  sale  of  slaves.  Cited  in  notes,  40  Am.  Dec.  524,  42  Am. 
Dec.  666,  66  Am.  Dec.  507,  with  collection  of  authorities  on  validity 
of  lobbying  contracts;  97  Am.  Dec.  716,  on  subjects  of  bribery  and 
agreements  to  vote  a  certain  way. 

Contracts. —  Act  of  February  26,  1858,  to  inrevent  frauds  upon 
treasury  of  the  United  States,  annuls  all  champertous  contracts 
with  agents  of  private  claims,  p.  886. 

Cited  and  affirmed  in  Ball  v.  Halsell,  161  U.  8.  78,  85,  40  L.  628, 
626,  16  S.  Ct  555,  558,  where  plaintiff  had  agreed  to  prosecute 
claims  for  Indian  depredations  for  one-half  of  amount  allowed  by 
government;  Jones  v.  Blacklldge,  9  Kan.  568,  12  Am.  Bep.  606,  con- 
tract for  prosecuting  claim  for  Injury  to  land. 

Contracts. —  Compensation,  depending  on  success  in  obtaining 
specified  legislation,  cannot  be  demanded,  where  party  failed  to 
perform  that  condition,  p.  887. 

Courts. —  Corporations  are  not  citizens  for  Jurisdictional  purposes, 
but  Federal  jurisdiction  depends  on  citisenship  of  individuals  com- 
posing the  corporate  body,  per  Daniels,  J.,  dissenting,  pp.  888-864. 

Cited  in  dissenting  opinion.  Covington,  etc,  Ca  v.  Shepherd,  21 
How.  12C,  10  J..  41,  where  Daniels,  J.,  dissents  on  same  grounds  as 
given  in  principal  case;  Dodge  v.  Woolsey,  18  How.  866,  16  L.  416, 
where  Campbell,  J.,  dissents  on  same  grounds. 

16  How.  864-369,  14  L.  970,  HORNEB  v.  BBOWN. 

Writ  of  right  to  recover  corporeal  hereditaments  in  fee  slmpla. 
being  a  matter  of  State  process,  may  be  resorted  to  in  Federal  Cir- 
cuit Court,  though  abolished  in  courts  of  State,  p.  864. 

Approved  in  Derby  v.  Jacques,  1  Cliff.  437,  F.  C.  8317,  holding 
Judgment  In  a  writ  of  entry  In  State  court  a  bar  to  writ  of  right 
in  Federal  court    Cited  generally  in  Bx  parte  B<^d,  105  U.  S.  661« 
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26  L.  1202,  holding  party  recovering  Judgment  In  Federal  court  1* 
entitled  te  same  remedies  as  judgment  creditor  In  State  court;  Bar- 
ber T.  PtttBburgh,  etc.,  B.  R.,  166  U.  S.  100,  41  L.  988,  17  S.  Ct  491. 
holding  single  decision  of  State  court  on  construction  of  words  of 
particular  devise  Is  not  conclusive  evidence  of  law  of  State,  tn  a 
Federal  court  Cited  in  note,  50  Am.  Dec.  174,  discussing  extent 
of  use  of  writ  In  this  country. 

Judgment  of  nonsuit  decides  nothing  as  to  subject-matter,  and 
plaintiff  may  reassert  It  in  another  suit,  p.  365. 

Approved  and  relied  upon  as  follows:  Manhattan  Life  Ins.  Oo. 
V.  Broughton,  109  U.  S.  125,  27  L.  880,  8  S.  Ot  100,  holding  Judg- 
ment of  non-suit  could  not  support  plea  of  res  adjudicata  or  have 
any  weight  as  evidence  at  another  trial;  Gardner  v.  Michigan  Gent 
R.  R.,  150  U.  8.  866,  87  L.  1109,  14  S.  Gt  142.  where  plaintiff  was 
non-suited  in  State  court,  after  appeal,  and  new  trial  ordered;  Bad- 
ger V.  Badger,  1  Cliff.  245,  F.  O.  717,  holding  dismissal  of  bill  In 
equity  granted  on  plaintiff's  motion  without  objection,  no  bar  to 
subsequent  action;  Keller  v.^Stolzenbach,  20  Fed.  48,  holding  decree 
dismissing  bill  for  failure  to  reply  to  plea,  not  conclusive;  Ander- 
son V.  Gregory.  43  Conn.  64,  holding  Judgment  of  non-suit  not  a 
bar,  even  where  plea  of  set-off  was  filed  In  prior  suit;  State  v. 
Anderson,  26  Fla.  262,  8  So.  6,  applying  rule  where  a  former  suit 
had  been  dismissed  without  prejudice;  Smith  v.  Floyd  County,  85 
Qa.  428,  11  S.  B.  860,  holding,  under  the  code,  non-suit  no  estoppel; 
Pendergrass  v.  York  Mfg.  Co.,  7G  Me.  514,  holding  prior  suit  no  bar, 
dismissed  after  careful  review  of  testimony;  Hayes  v.  Collins,  114 
Mass.  56,  holding  Judgment  for  costs  upon  petition  for  review  not 
a  bar  to  a  new  petition;  West  v.  McMullen,  112  Mo.  410,  20  S.  W. 
629,  holding  order  setting  aside  Judgment  of  non-suit  reinstated 
cause  for  trial;  Water  Worlcs  Co.  v.  School  Dlst,  28  Mo.  App.  235, 
holding  order  overruling  motion  to  set  aside  non-suit  Is  not  con- 
clusive of  merits;  Cheney  v.  Cooper,  14  Neb.  418,  16  N.  W.  472, 
where  former  suit  pleaded  In  bar  had  been  dismissed  without  a 
hearing  on  merits,  held  no  estoppel;  Robinson  v.  Merchants,  etc, 
Co.,  16  R.  I.  689,  19  Atl.  114,  holding  present  Suit  not  barred  by 
prior  Judgment  of  non-suit  Cited,  without  particular  application,  in 
Lippincott  V.  Shaw  Carriage  Co.,  25  Fed.  587.  Cited  in  elaborate 
and  valuable  note,  96  Am.  Dec.  778,  reviewing  authorities  and  dis- 
cussing subject  of  what  facts  are  not  res  adjudicata. 

Distinguished  In  United  States  v.  Parker,  120  U.  S.  95,  80  L.  604, 
7  S.  Ct  458,  holding  judgment  of  dismissal,  based  upon  agreement 
of  parties,  a  judgment  on  the  merits  and  bar  to  another  action; 
Bledsoe  v.  Erwin.  33  La.  Ann.  619,  620,  holding  suit  dismissed  at 
plaintiff's  costs  without  reserve  for  renewal  of  action,  conclusive. 

Judgment. — Non-suit  upon  an  agreed  statement  of  facts  haa 
■ame  effect  as  nonsuit  for  non-appearance,  delay  or  mistake,  pk 
366. 
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Oited  and  foUowed  as  anthorlty  In  Kelly  v.  Milan,  21  FtH  868» 
holding  consent  decree  entered  npon  agreed  statement  of  facts,  and 
compromise,  not  binding  as  to  validity  of  bonds  in  gnestion;  Mand»> 
ville  y.  Reynolds,  68  N.  Y.  543,  holding  plaintiff  not  condnded  by  an 
order  entered  upon  stipnlation  of  his  attorney,  showing  satisfac- 
tion of  Judgment  Cited  in  note,  49  Am.  8t  Rep.  888,  reriewing 
subject  of  non-suit  and  plea  of  res  adjudicata. 

Limited  in  Derby  v.  Jacques,  1  Oliff.  432,  F.  0.  8,817,  holding  Judg- 
ment on  agreed  statement  of  facts  a  bar  where  it  proyided  for  fur- 
ther orders  by  the  court  without  restriction. 

Wills. —  Where  testator  bequeathed  life  estates  to  a  son,  the 
premises  to  descend  to  the  latter's  heirs,  and  also  other  property 
absolutely,  a  codicil  revoking  that  part  of  will  wherein  any  estate 
is  devised  or  bequeathed  to  the  son,  does  not  revoke  the  devises 
and  bequests  to  the  heirs,  p.  368. 

Miscellaneous. —  Cited  in  dissenting  opinion,  Dred  Scott  r.  San- 
ford,  19  How.  603,  15  L.  783,  discussing  argnment  of  counsel  in 
principal  case  on  question  of  State  laws  being  mles  of  decision  in 
Federal  courts. 

16  How.  869^15,  14  L.  977,  PIQUA  BRANCH  OF  STATB  BANK 

OF  OHIO  V.  k:noop. 

Constitutional  law  —  taxation. —  Act  of  1845,  of  Ohio,  requiring 
banks  to  set  off  certain  part  of  dividends  for  use  of  the  State,  in 
lieu  of  all  other  taxes.  Is  a  contract  as  to  banks  chartered  under  it, 
protected  by  the  Federal  Constitution,  and  not  a  law  merely  pre> 
scribing  rule  of  taxation,  pp.  880,  382. 

This  phase  of  the  operation  of  the  Dartmouth  College  doctrine 
has  already  been  discussed  in  the  note  to  the  College  case  (Book 
I,  p.  916  et  seq.)  and  elsewhere.  The  following  citing  cases  show 
how  extensively  this  ruling  has  been  afDrmed  and  relied  upon: 
Home  of  the  Friendless  v.  Rouse,  8  WalL  438,  19  L.  498.  holding 
State  of  Missouri  had  exempted  property  of  corporation  from  taxa- 
tion by  contract;  Davis  v.  Gray,  16  WalL  282,  21  L.  467  (affirming 
a  C,  1  Woods,  423,  F.  C.  5,715),  holding  an  act  of  incorporation 
of  railroad,  and  also  land  grant,  to  constitute  contracts;  Farring- 
ton  V.  Tennessee,  95  U.  S.  690,  24  L.  561,  holding  taxes  upon  bank 
irrevocably  fixed  by  charter;  New  Orleans  Gas  0>.  v.  Louisiana 
Ught  Co.,  115  U.  S.  665,  29  L.  522,  6  &  Ct  260,  holding  State  bound 
by  grant  of  exclusive  right  to  supply  gas  to  a  city;  Sala  v.  New 
Orleans,  2  Woods,  194,  F.  C.  12,246,  holdUig  State  bound  by  act 
incorporating  bank,  whereby  it  acquired  rights  to  operate  and  sell 
waterworks;  Louisiana  State  Lottery  (3o.  v.  Fitspatrick,  8  Woods, 
242,  F.  C.  8,641,  holding  that  charter  fo  lottery  company  was  a 
contract  and  could  not  be  repealed;  Arkansas  v.  (bounty  Court  19 
Ark.  367,  an  act  exempting  swamp  lands  from  taxation  and  ac- 
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:epted,  held  Irrepealable;  Bngllsh  r.  Oliver,  28  Ark.  884,  holding 
9tate  and  municipality  bonnd  to  receive  treasurer**  certlflcates  in 
payment  for  all  State,  county  and  municipal  taxes;  Winona,  etc, 
R.  R.  V.  Gounty  of  Deuel,  8  Dak.  Ter.  18,  12  N.  W.  664,  holding 
lands  of  railroad  exempt  by  virtue  of  charter;  State  v.  Bank  of 
Smyrna,  2  Honst  116,  73  Am.  Dec.  701,  holding  bank  exempt  as 
stipulated  In  charter,  but  not  beyond  that;  State  of  Georgia  v. 
Georgia,  etc.,  Co..  54  Qa.  426,  holding  stock  of  railroad  exempt  by 
charter  contract;  State  of  Georgia  v.  Western,  etc,  R.  R.  Co.,  66 
Ga.  567,  holding  State  bound  by  lease  not  to  exact  payment  of  any 
other  sum  of  money  than  monthly  rental;  Franklin  Oounty  Court 
T.  Deposit  Bank,  87  Ky.  882,  9  S.  W.  214,  holding  State  bound  by 
charter  to  bank  to  receive  specific  tax  in  lieu  of  all  other  taxes; 
State  V.  Young,  29  Minn.  539,  9  N.  W.  747,  holding  State  bound 
by  constitutional  amendment  providing  for  loan  to  railroad  com- 
panies of  bonds  of  the  State;  Mechanics'  Bank  v.  City  of  Kansas, 
73  Mo.  558,  holding  banks  exempted  from  paying  certain  taxes  by 
statutory  provision;  State,  etc.,  R.  R.  v.  Douglass,  Receiver,  34  N.  J. 
L.  85,  holding  tax  regulated  by  charter;  Sebastian  v.  Covington, 
etc.,  Co.,  21  Ohio  St  459,  holding  act  confirming  charter  to  be  a 
franchise  in  nature  of  a  compact;  State  v.  Bank  of  Commerce,  96 
Tenn.  231,  31  S.  W.  995,  charter  providing  for  tax  in  lieu  of  all  other 
taxes;  Brownsville  v.  Basse,  86  Tex.  501,  holding  that  act  granting 
lands  to  city  could  not  be  repealed:  Houston,  etc.,  B.  R.  Co.  v. 
Commissioner,  36  Tex.  484,  concurring  opinion,  court  holding  State 
bound  by  railroad  charters  to  deliver  deeds  to  certain  sections  of 
land. 

Cited  as  to  legislative  power  over  taxation.  In  elaborate  note,  56 
Am.  Dec.  287,  and  as  to  power  of  granting  immunity  by  contract, 
72  Am.  Dec  683,  note.  Approved  in  Chenango  Bridge  Co.  v.  Bing- 
hamton,  etc,  Co.,  27  N.  Y.  92,  holding,  however,  that  certain  ex- 
clusive privileges  claimed  by  plaintiff  had  not  been  granted  by 
charter.  Approved  in  dissenting  opinion,  Chenango  Bridge  Co.  v. 
Blnghamton,  etc,  Ca,  27  N.  Y.  113,  119,  majority  holding  privilege 
claimed  not  within  grant  Cited,  arguendo,  in  Stone  v.  Farmers' 
Loan,  etc,  Co.,  116  U.  S.  328,  29  L.  643,  6  S.  Ct  348,  holding  that 
State  had  not  granted  away  its  rights  to  limit  railroad  cliarges  and 
tolls;  Walcott  v.  People,  17  Mich.  82,  holding  State  had  constitu- 
lional  right  to  Impose  specific  tax  on  express  company.  Cited  in 
concurring  opinion  In  Camblos  v.  Philadelphia,  etc.,  R.  R.  Co.,  4 
Fed.  Cas.  1107,  construing  railroad  charter.  Cited  generally  in 
Thompson  r.  Commonwealth,  81  Pa.  St  322,  holding  that  the  abol- 
ishment of  office  of  commissioners  did  not  impair  obligation  of 
contracts  of  indebtedness  incurred  by  State;  McKlnney  v.  Memphis, 
etc,  Hotel  Co.,  12  Helsk.  119,  holding  that  rate  of  interest  on  bonds 
should  be  uniform. 

Distinguished  in  Ohio  Life  Ins.  Co.  v.  Debolt  16  How.  440.  14 
L.  1007,  holding  that  insurance  companies  were  not  entitled  to  priv 
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lieges  of  banks  under  act  of  1846;  WiUiamson  t.  New  Jfersej,  130 
U.  S.  199,  32  L.  919,  9  S.  Ot  457,  holding  grant  of  power  of  taxa- 
tion to  township  is  not  a  contract,  and  is  subject  to  rerocation; 
Shelby  Oounty  v.  Union,  etc..  Bank,  161  U.  S.  155,  40  L.  653,  10 
8.  Ot.  560,  holding  that  exemption  in  charter,  while  applying  to 
shares  of  stock  In  hands  of  shareholders,  did  not  extend  to  capital 
stock  of  corporation  or  its  surplus;  Floyd  v.  Blanding,  54  GaL  46, 
holding  fixing  of  water  front  by  legislature  was  not  a  contract,  and 
line  could  be  changed  by  subsequent  legislation;  Winchester,  etc.* 
Turnpike  Co.  ▼  Groxton,  98  Ky.  746,  84  S.  W.  520,  33  L.  B.  A.  190, 
and  n.,  holding  w::ing  of  toll-rate  by  legislature  was  not  an  abandon- 
ment of  future  regulation;  New  Orleans  v.  Orleans  B.  B.  Co.,  42 
La.  Ann.  5,  21  Am.  St  Bep.  366,  7  So.  59,  holding  exemption  from 
license  tax  could  not  be  implied  from  fact  that  bonus  was  given 
for  franchise;  East  Saginaw  Mfg.  Co.  y.  East  Saginaw,  19  Mich. 
282,  2  Am.  Bep.  91,  holding  act  offering  bounties  to  salt  com- 
panies did  not  create  a  contract;  Manisteo,  etc.,  B.  B.  Co.  v.  Com- 
missioner of  Bailroads,  76  N.  W.  634  (Mich.),  holding  general  law 
exempting  railroads  for  limited  time  did  not  create  a  contract; 
Franklin  Society  v.  Manchester,  60  N.  H.  350,  holding  similarly  as 
to  church  property;  Matter  of  Lee's  Bank,  21  N.  Y.  14,  where  legis- 
lature bad  reserved  right  to  amend  charter  affecting  stockholders' 
liability;  People  v.  Boper,  35  N.  Y.  633,  holding  statute  repealable 
exempting  certain  property  without  consideration;  Iron  City  Bank 
V.  Pittsburg,  37  Pa.  St  346,  where  right  to  amend  charters  was 
reserved  in  Constitution;  Burroughs  v.  Peyton,  16  Gratt  491,  492, 
holding,  one  allowed  to  provide  substitute  in  military  service,  not 
exempt  from  duty  under  subsequent  law. 

A  municipal  corporation,  in  which  is  vested  some  portion  of  the 
administration  of  the  government,  may  be  changed  at  will  of  leg- 
islature, p.  380. 

Cited  and  followed  in  Meyer  v.  Muscatine,  1  WaU.  898,  17  L.  56T, 
holding  legislature  had  power  to  authorize  city  to  issue  bonds; 
Jones  V.  Pensacola.  18  Fed.  Gas.  1005,  holding,  surrender  of  chap- 
ter, under  authority  of  legislature,  dissolved  municipal  corpora-^ 
tion  of  Pensacola;  Blessing  v.  Galveston,  42  Tex.  658,  holding  legis- 
lature had  power  to  create  local  municipal  tribunals  as  an  essential 
necessity.  Cited  approvingly  in  Coolidge  v.  Brookline,  Hi  Biass. 
597,  holding  town  had  no  power  to  raise  money  by  taxation  to  pre- 
vent before  the  legislature,  a  change  in  its  boundaries.  Approved 
m  dissenting  opinions.  Wells  v.  Cole,  27  Ark.  614,  majority  holding 
legislature  cannot  compel  counties  to  receive  State  certificates  of 
indebtedness  in  payment  of  taxes;  Chicago  City  B.  B.  Co.  v.  People, 
78  111.  552,  majority  holding  city  could  waive  condition  as  to  time 
for  completing  railroad,  where  State  had  not  Imposed  the  condition. 

CoriK>rations. —  A  bank  where  stock  Is  owned  by  individuals  la 
a  private  corporation,  although  its  objects  partake  of  public  na- 
ture, p.  380. 
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▲  State,  in  exempttng  certain  property  from  taxation*  does  not 
relinqniah  a  part  of  its  sovereign  power,  p.  884. 

Exemption  of  property  from  taxation  is  a  qnestion  of  pottcy  aUd 
not  of  power,  p.  884. 

Cited  and  followed  in  Wells  v.  Central  Vermont  B.  B.  Co.,  14 
Blatchf.  430,  P.  C.  17,390,  holding  statute  valid  exempting  railroad 
property  from  taxation;  State  v.  Bank  of  Smyrna,  2  Houst  116,  73 
Am.  Dec.  701,  holding  valid,  stlpnlatlons  in  charter  exempting  bank 
from  cei-tain  taxes.  Cited  generally  in  concurring  opinion,  Ohio 
Life  Ins.  Co.  v.  Debolt,  16  How.  446,  14  L.  1009,  court  holding  that 
insurance  companies  were  not  entitled  to  same  exemptions  as 
banks  under  laws  of  Ohio.    Cited  in  note,  72  Am.  Dec.  683. 

» 

Constitational  law. —  A  right  set  up  under  a  grant  of  privUeges 
or  franchises  from  the  State  must  clearly  appear,  and  cannot  be 
presumed,  p.  888. 

Cited  as  authority  in  Arkansas  v.  County  Court,  19  Ark.  366,  con- 
struing grant,  exempting  lands  from  taxation,  in  favor  of  State; 
Burroughs  v.  Peyton,  16  Gratt  494,  grant  of  privilege  to  enable 
one  to  provide  substitute  in  military  service.  Approved  in  dissent* 
ing  ( >:)inion,  Chenango  Bridge  Co.  v.  Binghamton,  etc.,  Co.,  27  N.  Y. 
114,  majority  finding  in  favor  of  State. 

Constitutional  law. —  State  has  power  to  make  a  contract  which 
■hall  bind  it  in  the  future,  but  not  to  annul  or  impair  it,  p.  889. 

Cited  and  principle  followed  in  Von  Hoffman  v.  Qnincy,  4  WalL 
554,  18  L.  410,  holding  State  had  power  to  authorize  municipality 
to  issue  bonds,  and  to  levy  necessary  taxes  to  meet  them;  Tennes- 
see, etc.,  B.  B.  Co.  V.  Moore,  36  Ala.  386,  holding  State  bound  by  a 
contract  to  loan  money  in  aid  of  construction  of  railroad;  Winona, 
etc.,  B.  B.  V.  County  of  Deuel,  8  Dak.  Ter.  13,  12  N.  W.  564,  and 
State  of  Georgia  v.  Georgia,  etc.,  Co.,  54  Ga.  426,  both  holding 
State  had  power  to  exempt  property  from  taxation;  Bank  v.  Al- 
bany, 11  Ind.  141,  holding  exercise  of  power  exempting  bank  from 
taxation  Is  constitutional;  Bedlon  v.  Barker,  4  Kan.  387,  96  Am. 
Dec.  179,  contract  to  print  "  General  Statutes  "  for  a  year;  Bobert- 
son  V.  Land  Commissioner,  44  Mich.  278,  6  N.  W.  661,  holding  State 
could  not  alter  terms  of  contract  of  sale,  but  in  absence  of  stipula- 
tion it  might  tax  lands  sold  to  Individuals;  Colt  v.  Grand  Bapids, 
115  Mich.  496,  73  N.  W.  812,  holding  city  bound  by  contract  not  to 
assess  land  injured  by  construction  of  sewer;  Scotland  County  v. 
Missouri,  etc.,  B.  B.  Co.,  65  Mo.  134,  holding  legislature  had  power 
to  exempt  property  from  taxation;  North.  Pac.  B.  B.  v.  Garland,  5 
Mont  187,  3  Pac.  155,  holding  0<mgress  had  power  to  exempt 
proi>erty;  Northern  Pac.  B.  B.  v.  Barnes,  2  N.  Dak.  889,  51  N.  W. 
898,  holding  State  has  power  to  classify  oorporattons  for  purposes 
of  taxation,  on  basis  of  contract. 
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Approved  also,  but  withont  application,  in  Salt  Go.  t.  East  Sagi- 
naw, 18  Wall  876, 20  L.  613  (affirming  S.  0.„19  Mich.  282, 283, 2  Aul 
Bep.  91*  92),  holding  that  act  exempting  corporations  from  taxes, 
and  offering  bounties,  was  not  a  contract;  Erie  B.  R.  Go.  t.  Penn- 
sylvania, 21  WalL  498,  22  L.  598,  holding  an  act  laying  tax  on 
railroad  was  not  a  contract,  surrendering  power  to  lay  farther 
taxes.  Approved  in  concurring  opinion,  Farris  v.  Vannler,  6  Dak. 
Ter.  218,  42  N.  W.  41,  8  L.  R.  A.  724,  court  holding  that  legislature 
could  exempt  real  estate  of  unorganized  counties  from  taxation. 
Approved  in  the  following  dissenting  opinions:  Barbour  v.  Louisville 
Board  of  Trade,  82  Ky.  664,  majority  holding  act  exempting  real 
estate  of  board  of  trade  from  taxation  unconstitutional;  East  Sagi- 
naw Mfg.  Go.  V.  East  Saginaw,  19  Mich.  290,  majority  holding  that 
State  had  not  bound  itself  not  to  discontinue  exemptions;  Missis- 
sippi Mills  T.  Gook,  66  Miss.,  71,  majority  holding  that  power  to  ex- 
empt corporations  from  taxation  was  limited  by  State  Gonstltii- 
tion;  Lynn  r.  Polk,  8  Lea,  818,  majority  holding  void  an  act  allow- 
ing coupons  on  State  bonds  to  be  received  in  payment  of  taxes. 

Limited  in  Mott  v.  Pennsylvania  B.  B.,  80  Pa.  St  81,  72  Am.  Dec. 
677,  holding  legislature  did  not  have  power  to  exempt  railroad 
from  taxation  f orev^. 

Coxistitational  law  —  courts. — The  Federal  government  has  no 
power  to  regulate  Internal  concerns  of  a  State,  which  are  subjects 
of  contract  but  when  contracts  growing  out  of  them  are  Impaired 
by  act  of  State,  the  Federal  court  may  inquire  whether  act  com- 
plained of  is  In  violation  of  them,  p.  891. 

Gited  and  principle  followed  in  Davis  v.  Gray,  16  WalL  220,  21 
L.  468,  sustaining  Federal  jurisdiction  where  validity  of  acts  of 
State  of  Texas,  disposing  of  plaintiff's  lands,  was  drawn  in  ques- 
tion; Louisville,  etc.,  B.  B.  Go.  v.  Palmes,  109  U.  &  256,  27  L.  926, 
8  S.  Gt  201,  holding  that  legislature  of  Florida  had  not  the  power 
to  exempt  Its  railroad  property  from  taxation,  hence  no  contract; 
New  Orleans  Water  Works  v.  Louisiana  Sugar  Go.,  125  U.  S.  86,  81 
L.  614,  8  S.  Gt  751,  denying  jurisdiction  where  State  court  decides 
contract  rights  independently  of  subsequent  State  law;  Saginaw 
Gas  Light  Go.  v.  Saginaw,  28  Fed.  582,  inquiring  into  validity  of  act 
of  municipality  to  which  legislature  had  delegated  powers;  State 
of  Georgia  v.  Atkins,  85  Ga.  817,  1  Abb.  (U.  S.)  25,  F.  G.  5,850,  hold- 
ing State  may  sue  In  Federal  court  to  restrain  collection  of  reve- 
nue tax  by  United  States.  Approved  in  Gutting  v.  Gilbert  5 
Blatchf.  263,  F.  G.  8,519,  an  action  respecting  internal  revenue  law; 
Bond  Debt  Gases,  12  S.  G.  271,  examining  question  of  validity  of 
certain  contracts  in  light  of  Supreme  Gourt  decisions. 

Distinguished  tai  State  v.  Doyle,  40  Wis.  212,  218,  214,  boldlng 
Federal  court  had  no  jurisdiction  to  restrain  secretary  of  State  from 
revoking  license  to  foreign  Insurance  company. 
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Courts. —  The  established  constnictioD  of  a  statute  of  a  State  is 
received  as  part  of  the  statnte  by  the  Federal  courts,  p.  891. 

Approved  in  dissenting  opinion,  Dred  Scott  v.  Sandford,  19  How. 
604,  16  L.  783,  majority  holding  question  of  freedom  acquired  by 
slaves  settled  by  decisions  of  highest  court  of  Missouri.  Approved 
without  applying  rule  in  Louisville,  etc.,  R.  R.  Go.  v.  Palmes,  109 
U,  S.  256,  27  L.  926,  8  8.  Ot  201,  refusing  to  follow  single  decision 
of  State  court  declaring  corporation  exempt  from  taxation  by 
statute. 

Distinguished  in  Talcott  v.  Township  of  Pine  Orove,  1  Flipp.  128, 
129,  F.  O.  18,785,  refusing  to  follow  State  decision  based  on  reasons 
of  general  operation  and  invalidating  past  contracts. 

Constttuttonal  law  —  taxation. —  Act  of  1851,  of  Ohio,  under 
which  a  higher  tax  is  assessed  on  bank  than  stipulated  in  its  char- 
ter, granted  under  act  of  1845,  is  a  violation  of  contract,  and  pro 
tanto  void,  p.  892. 

Oited  and  affirmed  in  Dodge  v.  Woolsey,  18  How.  346,  858,  360, 
15  L.  407,  412,  413,  holding  similar  act  unconstitutional  in  action 
brought  by  a  stockholder;  Mechanics,  etc.,  Bank  v.  Debolt,  18 
How.  888,  15  li.  460,  and  Mechanics,  etc..  Bank  v.  Thomas,  18 
How.  885,  15  L.  460,  adopting  decision  of  principal  case;  Jefferson 
Branch  Bank  v.  Skelly,  1  Black,  442,  448,  17  L.  177,  179,  FrankUn 
Branch  Bank  v.  State.  1  Black,  475,  17  L.  180,  and  Wright  v.  Sill. 
2  Black,  544.  17  L.  333,  affirming  again  unconstitutionality  of  this 
law;  Farrington  v.  Tennessee,  95  U.  S.  690,  24  L.  561,  holding  void 
a  tax  added  to  that  fixed  by  charter  of  bank;  Gray  v.  Davis,  1 
Woods,  424,  F.  G.  5,715,  holding  constitutional  provision  void  an- 
nulling grant  of  land  to  railroad;  Lousiana,  etc.,  Co.  v.  Fitzpatrick, 
8  Woods,  254,  F.  C.  8.541,  holding  charter  to  lottery  company  could 
not  be  repealed;  Corbin  v.  Board  of  Commrs.,  1  McCrary.  527,  8  Fed. 
862,  declaring  void  an  act  destroying  rights  given  by  previous  law 
to  purchaser  at  tax  sale;  Tucker  v.  Russell,  82  Fed.  265,  holding 
inoperative  an  act  altering  manner  of  voting  fixed  in  charter  of 
corporation;  Arkansas  v.  County  Court,  19  Ark.  872,  874,  collecting 
authorities,  and  holding  act  imposing  taxes  on  exempted  swamp 
lands  repugnant  to  Constitution;  Jacoway  v.  Denton,  25  Ark.  646, 
holding  provision  of  Constitution  void  impairing  obligation  of  slave 
contracts;  Edwards  v.  Jagers,  19  Ind.  413,  holding  act  authorizing 
sale  of  seminary  violated  its  charter;  Redlon  v.  Barker,  4  Kan.  884, 
96  Am.  Dec.  177,  holding  act  void  providing  for  award  of  printing 
contract  to  other  than  contractor  under  previous  statute;  State  v. 
Toung,  29  Minn.  539,  9  N.  W.  747,  holding  constitutional  amend* 
ment  Invalid  affecting  the  security  of  State  railroad  bonds;  State 
V.  Auditor,  6  Ohio  St  446,  and  Boss  County  Bank  v.  Lewis,  5  Ohio 
St  449^  holding  that  certain  acts  violated  rights  acquired  by  banks 
organiied  under  above  law  of  1845;  Lynn  v.  Polk,  8  Lea,  177,  269, 
holding  void  **  an  act  to  compromise  and  settle  bonded  Indebtedness 
of  State  of  Tennessee.'' 
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Cited  generally  in  concurring  opinion,  Ohio  Life  Ins.  Go.  ▼.  De- 
bolt,  16  How.  447,  14  L.  1010,  court  holding  that  insurance  com- 
panies came  within  operation  of  act  of  1851.  Approved  without 
applying  rule,  Pearsall  v.  Great  Northern  R.  R.,  161  U.  8.  062,  40  L. 
848,  16  8.  Ot  700  (reyersing  &  O^  78  Fed.  986).  holding,  where 
general  power  to  consolidate,  granted  by  charter,  remains  unexe- 
cuted, legislature  may  declare  that  power  shall  not  extend  to  par- 
allel or  competing  lines;  Alpers  t.  San  Francisco,  12  Sawy.  640,  82 
Fed.  608,  holding,  however,  that  court  cannot  restrain  passage  of 
an  unconstitutional  act;  Stevens  v.  St  Mary's  School,  144  IlL  852, 
86  Am.  St  Rep.  447,  82  N.  B.  967,  18  L.  R.  A.  887,  and  Des  Moines 
Qas  Go.  V.  Des  Moines,  44  Iowa,  510,  24  Am.  Rep.  759,  holding 
courts  will  not  interfere  with  juissage  of  unconstitutional  orders  or 
ordinances;  Jenkins  v.  Charlestown,  6  8.  0.  898,  22  Am.  Rep.  19, 
but  holding  that  there  was  no  implied  contract  that  city  would 
not  tax  its  own  stock.  Cited  as  authority  in  dissenting  opinion, 
Matheny  v.  Golden,  5  Ohio  St  428,  majority  holding  lands  of  uni- 
versity exempted  by  charter  contract 

Distinguished  in  Pennsylvania  College  Cases,  18  WalL  214,  20  L. 
553,  where  there  was  implied  reservation  In  charter  that  it  might 
be  altered  by  act  of  legislature;  Salt  Co.  v.  Bast  Saginaw,  18  WalL 
876,  878,  20  L.  618,  614,  holding  an  act  exempting  from  taxation, 
and  offering  bounty  to,  all  corporations  of  a  certain  class,  is  not  a 
contract  and  may  be  repealed  at  any  time;  New  Orleans,  etc.,  R. 
R.  Co.  T.  New  Orleans,  143  U.  8. 105,  36  L.  122,  12  8.  Ct  407,  holding 
ordinance  imposing  license  tax  on  railroad  did  not  impair  obligation 
of  contract  by  which  city  sold  franchise,  etc.;  Grand  Lodge  v.  New 
Orleans,  166  U.  S.  146,  41  L.  952,  17  8,  Ct  524,  holding  Constitution 
repealed  an  act  granting  gratuitous  exemption  from  taxation  to 
masonic  lodge;  Hewitt  v.  New  York,  etc.,  R.  R.  Co.,  12  Blatchf.  462, 
F.  C.  6,443,  reviewing  authorities  and  holding  that  by  virtue  of 
Constitution  and  statute  legislature  could  amend  charter  granting 
exemption  from  taxation;  Minot  v.  Philadelphia,  etc.,  R.  R.  Co.,  2 
Abb.  (U.  8.)  337,  F.  C.  9,645,  holding  bonus  given  by  corporation  for 
charter,  does  not  secure  It  from  future  taxation;  Northern  Bank  v. 
Stone,  88  Fed.  423,  where  State  had  reserved  generally  the  right  to 
amend  charters,  held  to  apply  to  extension  of  pre-existing  charters; 
Reed  A  Co.  t.  Beall,  42  Miss.  486,  sustaining  act  taxing  license, 
where  there  was  nothing  In  latter  exempting  them;  Washington 
University  v.  Rowse,  42  Mo.  821,  holding  gratuitous  exemption 
granted  to  university  might  be  revoked  by  subsequent  legislation. 
Doubted  in  House,  ex  parte,  36  Tex.  85,  as  to  whether  people  could 
repeal  exemption  from  Jury  duty  granted  by  charter  to  fire  com- 
pany. 

Biota  of  tiipr«m6  Oonrt  art  not  bladlDg  ob  Blalt  ooiirli»  pw 
Oatron,  J.,  dissenting,  p.  402. 
Cited  in  note,  48  Am.  Dec  BAQl 
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Constitutional  law. —  Sovereign  political  power  Is  not  subject  of 
contract,  and  cannot  be  placed  beyond  reach  of  future  legislation, 
per  Catron,  J.,  dlBsentlng,  p.  404. 

Cited  with  approval  In  Bx  parte  Tate,  89  Ala.  261,  holding  Con- 
federate Congress  could  not  grant  irrepealable  exemptions  from 
military  service;  Washington  University  v.  Rowse,  42  Mo.  822,  hold- 
ing that  gratuitous  exemption  granted  university  was  repealable 
at  any  time;  Wilmington,  etc.,  R.  R.  v.  Alsbrook,  110  N.  C.  146,  14 
8.  B.  658,  holding  exemption  of  main  line  did  not  extend  to  branch 
roads.  Cited  generally  in  Dow  v.  Northern  R.  R.,  67  N.  H.  47,  86 
AtL  684,  as  to  powers  of  legislatures  as  agents  of  sovereignty. 
Cited  in  dlsseBtlng  opinicm,  Clarke  v.  Tyler,  80  Gratt  147,  majority 
holding  fines  could  be  paid  in  State  coupons,  according  to  act  pro- 
viding for  funding  of  public  debt    Cited  in  note,  72  Am.  Dec  684. 

Constitntional  law. —  General  regrulatlons  affecting  public  order 
or  administrative  arrangements  of  the  State,  must  overrule  indi- 
vidual calculations;  it  is  only  where  rights  have  vested  under  laws, 
that  dtisen  can  claim  protection,  per  Campbell,  J.,  dissenting,  p. 
408. 

Cited  with  approval  in  Bsser  v.  Spaulding,  17  Nev.  805,  80  Pac 
899,  holding  that  legislature  had  right  to  direct  application  of 
future  revenues  of  counties,  and  creditor  had  no  vested  rights  In 
funds;  Burroughs  v.  Peyton,  16  Gratt  492,  holding  that  one  provid- 
ing substitute  was  not  ever  after  exempt  from  military  duty;  Mar- 
tin V.  Snowden,  18  Gratt  115,  where  Congress  altered  terms  upon 
which  lands  might  be  redeemed,  held  valid. 

Miscellaneous. —  Cited  in  concurring  opinion,  Ohio  Life  Ins.  Co. 
V.  Debolt,  16  How.  441,  442,  448,  14  L.  1007,  1008,  where  Justice  Ca- 
tron affirms  his  views,  stated  in  dissenting  opinion  in  principal  case. 
Cited  in  dissenting  opinion.  Dodge  v.  Woolsey,  18  How.  369,  876, 
16  L.  417,  420,  where  Justice  Campbell  dissents  on  same  grounds 
as  given  in  principal  case  as  to  same  subject-matter.  Cited  and 
decision  followed  in  toto  in  Mechanics,  etc.,  Bank  v.  Debolt,  18 
How.  383,  15  L.  460,  and  Mechanics'  Bank  v.  Thomas,  18  How.  385, 

15  L.  460.  Cited  on  matter  of  parties  to  suit  in  Hancock  v.  Walsh, 
8  Woods,  860,  F.  C.  6,012,  Lowry  v.  Thompson,  25  S.  C.  431,  1  S.  B. 
152,  dissenting  opinion,  and  New  Orleans  v.  Baltimore,  18  La. 
Ann.  162.  Cited  erroneously  in  Hart  v.  Burke,  83  La.  Ann.  504. 
Cited  in  second  suit  between  same  parties,  Piqua  Bank  v.  Knoup» 
6  Ohio  St  842. 

16  How.  416-451,  14  L.  997,  OHIO  LIFB  INS.  &  TRUST  CO.  T. 

DEBOLT. 

States. —  Except  for  powers  surrendered  in  Federal  Constitution, 
the  people  of  the  several  States  are  absolutely  sovereign  within 
their  respective  territories;  they  may  impose  whaF  taxes  thesy  think 


16  How.  416-451  Notes  on  U.  S.  Reports.  880 

proper  upon  persons  or  things  wltbln  their  dominion,  and  apportion 
them  according  to  their  discretion,  p.  428. 

Glted  and  doctrina  applied  In  liatboiy  r.  Ctoldan,  6  Ohio  St  867, 
holding  lease  of  land  to  university,  with  perpetual  exemption  from 
taxation,  a  Talld  contract;  Oommonwealth  r.  PhlL,  etc*  B.  B.  Oo^ 
62  Pa.  St  292,  1  Am.  Bep.  408,  holding  that  legislature  had  power 
to  levy  the  tonnage  tax  In  qnestion. 

Limited  In  Ferguson  t.  Tjandramp  1  Bush,  601«  holding  nnconstl* 
tutional  an  act  of  legislature  laying  tax  for  national  purposes;  Peo> 
pie  y.  Boper,  85  N.  Y.  638,  holding  an  exemption  from  taxation, 
granted  without  consideration,  repealable. 

Taxation. —  States  may  exempt  property  from  taxation  by  ordl* 
nary  forms  of  legislation  or  by  contract  p.  428. 

Olted  and  followed  In  Home  of  the  BYlendless  y.  Bouse,  8  WalL 
488,  19  L.  498,  holding  plaintiff  corporation  permanently  exempted 
from  taxation;  Bast  Saginaw  Salt  Go.  y.  Bast  Saginaw,  18  WalL 
876,  20  L.  618,  sustaining  exemptions,  but  holding  them  repealable 
at  any  time;  Arkansas  v.  Crittenden  Oounty,  19  Ark.  878,  collecting 
cases,  and  holding  valid  an  act  exempting  swamp  and  overflowed 
land;  Oliver  v.  Memphis,  etc..  Go.,  80  Ark.  130,  holding  exemption 
of  property  of  railroad  unaffected  by  change  In  Constitution;  Bank 
v.  Albany,  11  Ind.  141,  holding  an  act  exempting  capital  stock  of 
bank,  constitutional;  Matbeny  v.  Golden,  5  Ohio  St  867,  holding 
valid  an  exemption  in  favor  of  property  leased  to  university.  See 
valuable  note  on  this  point  In  72  Am.  Dec.  688.  Approved  In  dis- 
senting opinion,  Chenango,  etc.,  Co.  v.  Binghamton,  etc.,  Co.,  27 
N.  Y.  118,  majority  holding  statute  making  it  unlawful  to  build 
bridge  within  certain  bounds  not  a  contract 

Limited  in  East  Saginaw,  etc.,  Co.  v.  East  Saginaw,  19  Mich.  282, 
2  Am.  St  Rep.  91,  holding  exemption  from  taxation,  contained  In 
bounty  law,  revocable;  People  v.  Roper,  85  N.  Y.  633,  holding  re- 
pealable at  will  an  exemption  granted  without  consideration. 
Questioned  in  Iron  Cy.  Bk.  v.  Pittsburg,  87  Pa.  St  846,  holding 
valid  a  law  Imposing  further  taxation  than  that  provided  for  in 
charter. 

States. —  People  of  the  State  may  confer  on  their  public  servants 
and  representatives  all  the  powers  and  rights  of  sovereignty  which 
they  tiiems^ves  possess,  and  their  contracts,  made  within  scope  of 
authority  conferred  by  the  State  Constitution,  are  binding,  p.  429. 

Cited  with  approval  and  rule  applied  in  New  Orleans  Gas  Go.  y. 
La.  Light  Co.,  115  U.  S.  670,  678,  29  L.  524,  6  S.  Ct  268,  264,  holding 
legislative  grant  of  exclusive  right  to  supply  gas,  a  contract  pro- 
tected by  Constitution;  Gray  v.  Davis,  1  Woods,  424,  F.  C.  6.715, 
holding  charter  and  grant  of  lands  to  railroad  a  contract;  Arkansas 
y.  Crittenden  County,  19  Ark.  366,  867,  holding  act  exempting  cer- 
tain lands  from  taxation,  a  valid  contract;  Indianapolis  v.  Gas  Co., 
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140  Ind.  117.  49  Am.  8t  Rep.  190,  89  N.  B.  437.  27  L.  R.  A.  518,  hold- 
ing mnnidpal  corporation  bound  by  contract  entered  into  by  ordi- 
nance; Matheny  y.  Golden,  5  Ohio  St  867,  holding  rabsequent  Bta^ 
nte  did  not  affect  rights  acquired  by  university  under  lease  exempt 
Ing  from  taxation.  Approved  In  dissenting  opinion,  Chenango,  etc^ 
Co.  V.  Binghamton,  etc.,  Oo.,  27  N.  Y.  118,  119,  majority  construing 
statute  forbidding  bridge  building  in  certain  district  not  to  be 
contract 

Limited  in  East  Saginaw,  etc.,  Co.  v.  Bast  Saginaw,  19  Mich.  282, 
2  Am.  Bep.  91,  holding  an  exemption  from  taxation  In  a  bounty 
law  revocable;  People  v.  Boper,  85  N.  Y.  633,  holding  repealable  at 
will  an  exemption  from  taxation,  granted  without  consideration. 
Questioned  in  Railroad  v.  Alsbrook,  110  N.  a  147,  14  S.  B.  663,  hold- 
ing exemption  of  "main  line"  from  taxation  did  not  exempt 
branch. 

Oonstitaticmal  law. —  Legislatures  cannot  deprive  future  leglsla^ 
ture  of  power  of  taxation,  unless  power  to  make  such  a  contract 
is  conferred  by  State  Constitution,  p.  481. 

Approved  in  dissenting  opinion,  Antonl  v.  Wright  22  Gratt  868, 
majority  holding  a  statute  making  taxes  payable  in  coupons  a  valid 
contract;  Clark  r.  Tyler,  80  Gratt  147,  majority  upholding  validity 
of  same  act 

Distinguished  In  Burroughs  v.  Peyton,  16  Gratt  489,  holding  act 
of  Congress  did  not  attempt  to  exclude  from  further  calls  those  who 
sent  substitutes. 

Supreme  Court  follows  decisions  of  State  courts  in  construction 
of  their  own  Constitution  and  laws,  but  when  they  are  in  conflict 
It  must  decide  between  them,  p.  43L  ' 

Approved  and  applied  In  Talcott  v.  Pine  Grove,  1  Fllpp.  129,  P. 
C  18,735,  upholding  contract  made  under  laws  treated  valid  by 
State,  tbougU  subsequently  declared  void;  Southern  Pac  Co.  v. 
Orton,  6  Sawy.  195,  32  Fed.  477,  F.  a  13,188a,  where  Circuit  Court 
followed  earlier  of  two  conflicting  constructions  by  State  court; 
Braun  t«  Commissioners,  66  Fed.  479,  following  decision  of  State 
court  as  to  obligation  of  county  bonds;  Wilson  v.  Lumber  Co.,  67 
Fed.  682,  following  earlier  of  two  conflicting  constructions  of  mort- 
gage, by  State  court;  Bank  v.  Commissioners,  90  Fed.  10,  where 
bonds,  valid  at  time  of  issue,  were  sustained,  though  consent  judg- 
ment had  been  given  against  them.  Cited  in  valuable  note  in  66 
Am.  St  Bep.  335.  Approved  in  Mott  v.  Penn.,  etc.,  By.  Co.,  30  Pa. 
St  33,  72  Am.  Dec  678,  holding  unconstitutional  an  act  that  at- 
tempted to  exempt  property  from  taxation  **  forever." 

Distinguished  in  Mitchell  v.  Lippincott  2  Woods,  471,  F.  0.  9,665, 
following  change  of  decision  in  State  court  as  to  "  married  woman's 
law;  **  dissenting  opinion,  Thomas  v.  Fulford,  117  N.  C.  693,  23  S. 
B.  642,  majority  returning  to  ruling  of  earlier  cases,  as  to  contract 
made  under  later. 
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Supreme  Court  must  necessarily  decide  whether  words  used  in 
State  statute  are  words  of  contract,  before  it  can  determine  whether 
obligations  liave  been  impaired,  p.  433. 

Rule  approved  and  foUowed  in  LouisyiUe,  etc,  R.  R.  Oo.  y.  Palmes, 
109  U.  S.  250,  27  L.  920,  3  S.  Ct  201,  where  State  statute  had 
created  contract,  but  court  held  it  unassignable;  Mobile,  etc.,  R. 
r:  y.  Tennessee,  163  U.  S.  496,  38  L.  790,  14  S.  Ot  971,  coUecting 
cases,  where  court,  to  determine  whether  impaired,  re-examined 
charter  held  below  to  constitute  no  contract;  Douglas  t.  Kentucky, 
108  U.  S.  502,  42  L.  657,  18  S.  Ot  204,  collecting  cases,  and  holding 
a  lottery  grant  not  a  contract;  Talcott  v.  Pine  Grove,  1  Flipp.  129, 
F.  C.  13,735,  holding  valid  a  contract,  though  State  court  had  held 
it  void.    See  valuable  note  in  00  Am.  St  Rep.  336. 

Constitutional  law  —  courts. —  Contracts,  if  valid,  when  made, 
according  to  laws  as  then  construed  by  all  departments  of  govern- 
ment and  by  the  courts^  cannot  be  impaired  by  any  subsequent 
action  of  legislature  or  decision  of  court  altering  construction  of 
the  law,  p.  432. 

Oited  approvingly  and  principle  followed  in  Qelpcke  v.  Dubuque, 
1  Wall.  200,  17  L.  626,  holding  valid,  bonds  issued  during  the  time 
they  were  declared  valid  by  State  decisions;  Olcott  v.  Supervisors, 
10  Wall.  090,  21  L.  380,  holding,  under  like  circumstances,  county 
orders  Issued  in  aid  of  railroad  valid;  Douglass  v.  Oounty  of  Pike, 
101  U.  S.  080,  25  L.  971,  and  Taylor  v.  Ypsilanti,  106  U.  S.  71,  20  L. 
1012,  determining  rights  of  parties  according  to  law  as  construed 
when  bonds  in  question  were  put  on  the  market;  Thompson  v.  Per- 
rine,  100  U.  S.  591,  27  L.  299,  1  S.  Ct  500,  sustaining  validity  of 
bonds  notwithstanding  latest  State  decision  to  contrary;  Burgess  v. 
Seligman,  107  U.  S.  34,  27  L.  305,  2  S.  Gt  22,  collecting  authorities 
and  adopting  construction  of  State  statute  given  by  Circuit  Court 
where  State  court  had  not  at  the  time  passed  upon  it;  New  Orleans 
Gas  Oo.  V.  La.  Light  Co.,  115  U.  S.  073,  29  L.  624,  0  S.  Ot  204, 
holding  contract  involved  not  impaired  by  subsequent  change  in  Con- 
stitution; Talcott  V.  PiAe  Grove,  1  Flipp.  129,  170,  F.  0.  13.736,  hold- 
ing valid  bonds  issued  under  law  treated  as  valid,  but  subsequently 
declared  void;  Southern  Pac.  Co.  v.  Orton,  0  Sawy.  196,  32  Fed. 
477,  F.  O.  13,188a,  where  court  followed  earlier  of  two  conflict- 
ing decisions  of  State  court;  In  re  Oopenhaver,  64  Fed.  004,  holding 
bonds,  legal  at  issue,  unaffected  by  subsequent  legislation  unduly 
restricting  right  to  compel  payment;  Wilson  v.  Lumber  Co.,  07  Fed. 
082,  following  earlier  of  two  conflicting  constructions  of  a  mort- 
gage by  State  court;  Jones  v.  Hotel  Co.,  80  Fed.  372,  holding  con- 
struction of  statute  by  State  court  not  binding,  validity  of  contract 
made  previously  between  dtiasens  of  different  States  being  involved; 
Bank  v.  Commissioners,  90  Fed.  10,  sustaining  validity  of  bonds, 
valid  when  issued,  though  tiiere  had  been  consent  Judgment  against 
them;  Smitha  v.  Floumoy,  47  Ala.  300,  refusing  to  disturb  a  probate 
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sale  which  had  long  since  been  confirmed;  Davis  y.  Montgomery,  51 
Ala.  146,  23  Am.  Bep.  648,  refusing  to  extend  rule  as  to  city's  UabiUty 
tor  torts  to  failure  to  abate  nuisance;  Farrlor  t.  Security  Co.,  92 
Ala.  179,  9  So.  532,  12  L.  R.  A.  857,  and  n.,  following  earlier  of 
conflicting  decisions,  as  to  validity  of  mortgage,  given  under  that 
construction;  Oliver  v.  Memphis,  etc..  Go.,  30  Ark.  130,  holding  act 
exempting  railroad  from  taxation,  a  contract  unaffected  by  change 
In  constitution;  CJounty  Gommrs.  v.  King,  13  Fla.  464,  holding  valid, 
bonds  Issued  In  reliance  on  decision  sustaining  authorizing  act; 
Haskett  v.  Maxey,  134  Ind.  191,  33  N.  B.  360,  19  L.  R.  A.  382,  holding 
the  law,  as  construed  at  time  of  sale  of  land,  conclusive  as  to  title 
of  grantor;  Stephenson  v.  Boody,  139  Ind.  66,  38  N.  E.  333,  holding 
that  Judicial  construction  settled  at  time  of  conveyance,  determined 
what  tltie  passed;  Myers  v.  Boyd,  144  Ind.  499,  43  N.  B.  567,  holding 
Interpretation  of  statute  at  time  of  administrator's  sale,  conclusive 
as  to  interest  of  heirs;  Levy  v.  Hitsche,  40  La.  Ann.  508,  4  So.  476, 
sustaining  partition,  made  by  court  held  at  the  time  to  have  juris- 
diction; Ganal  Company's  Gase,  83  Md.  626,  35  Atl.  365,  refusing 
to  order  sale  of  certain  property,  which  sale  would  Impair  obliga- 
tions of  contract;  Hall  v.  Wells,  54  Miss.  301,  sustaining  validity 
of  probate  sale,  made  under  statute  at  that  time  held  valid;  Long 
V.  Long,  79  Mo.  656,  refusing  to  overrule  an  erroneous  decision,  as  to 
property  rights  accrued  under  It;  Opinion  of  the  Gourt,  58  N.  H. 
625,  holding  that  statutory  tax  exemption,  made  under  settled  con- 
struction of  Constitution,  is  not  Invalidated  by  change;  Bond  Debt 
Gases,  12  S.  G.  282,  refusing  to  overrule  construction  of  Constitu- 
tion, under  which  contract  was  made;  Hemdon  v.  Moore,  18  S.  G. 
355,  holding  valid,  a  partition  by  court  of  conceded  Jurisdiction,  prior 
to  decision  denying  the  power;  Whaley  v.  GaiUard,  21  S.  G.  572, 
upholding  refusal  to  pay  coupons,  such  refusal  being  in  accordance 
with  law  at  the  time  made;  Vermont  etc.,  R.  Go.  v.  Central,  etc., 
B.  Co.,  63  Vt  23,  21  Atl.  267,  10  L.  R.  A.  565,  holding  etfective  pay- 
ment of  tax,  construed  legal  at  time  of  payment. 

Cited  also  In  note  in  14  Am.  Rep.  288.  Explained  in  dissenting 
opinion  in  Oelpcke  v.  Dubuque,  1  Wall.  216, 17  L.  529,  majority  hold- 
ing contract  valid,  made  under  act  held  valid  by  contemporaneous 
decisions;  Gage  v.  Gage,  66  N.  H.  301,  29  AtL  552,  28  L.  R.  A.  864, 
and  n.,  majority  holding  tenant  In  common  liable  to  co-tenants,  for 
using  more  than  his  share  of  the  property.  Approved  In  dissenting 
opinion  in  Succession  of  Thompson,  42  La.  Ann.  131,  7  So.  481,  ma- 
jority holding  that  a  probate  sale  of  succession  property  should  be 
set  aside;  Verdln  v.  St  Louis,  131  Mo.  170,  33  S.  W.  519,  majority 
departing  from  doctrine  of  later  of  conflicting  cases,  though  rights 

accrued  under  it 

Distinguished  In  Mitchell  v.  Llppincott,  2  Woods,  471,  F.  O.  9,665, 
following  change  In  decision  of  State  court  as  to  "  married  woman's 
law;"  Braun  v.  Commissioners,  66  Fed.  479,  following  decision  of 
State  court  that  certain  bonds  did  not  create  general  obligation  of 
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county;  Hlbbits  y.  Jack,  d7  Ind.  677,  following  later  mling  as  to 
devise  of  lands  in  restraint  of  marriage;  Hardinburg  t.  Oravens, 
148  Ind.  9,  47  N.  B.  156,  where  no  rights  wwe  acquired  under 
earlier  ruling,  and  later  was  foUowed;  Mcanre  y.  Owen,  26  Iowa, 
256,  refusing  to  follow  decision  of  United  States  court  as  to  vaUdlty 
of  bonds,  issued  under  former  of  conflicting  decisions;  Jessup  t. 
Carnegie,  80  N.  Y.  448,  86  Am.  Rep.  648,  holding  construction  by 
court  of  sister  State,  of  local  statute,  conclnsiye  as  to  contracts  made 
under  that  statute.  Limited  In  Ray  v.  Natural  Gas  Ck).,  138  Pa, 
St  591,  21  Am.  St  Rep.  927,  20  AtL  1007,  12  L.  R.  A.  298,  and  n., 
refusing  to  apply  rule  to  change  in  Judicial  ruling,  where  no  statute 
was  involyed;  McLure  t.  Melton,  24  S.  0.  668,  68  Am.  Rep.  276, 
holding  a  change  In  the  law  as  to  order  of  payment  of  decedent's 
debts,  not  within  rule.  Criticised  in  Storrle  y.  Cortes,  90  Tex.  286. 
287,  88  S.  W.  166,  166,  86  L.  R.  A.  667,  668,  reviewing  authorities  and 
holding  that  contract  made  under  one  constmctlon  of  Constitution, 
was  not  impaired  by  overruling  same. 

Public  grants  of  privileges  to  corporations  are  strictly  construed 
against  corporation,  and  In  favor  of  public;  nothing  passes  but 
what  is  granted  in  clear  and  explicit  terms,  p.  486. 

Cited  with  approval  and  rule  applied  in  Rice  v.  Minnesota,  etc., 
R.  R.  Co.,  1  Black,  880,  17  L.  164,  holding  territory  acquired  nothing 
under  act  of  Congress  but  a  mere  naked  trust  or  power  to  dispose  of 
lands;  Mlnturn  v.  Larue,  McAU.  375,  F.  C.  9,646,  holding  charter  of 
Oakland  did  not  authorize  granting  exclusive  ferry  privileges;  Bank 
of  Ky.  V.  Stone.  88  Fed.  422,  construing  liberally  an  act  to  prevent 
irrevocable  tax  exemptions;  Arkansas  v.  County  Court  19  Ark. 
866,  holding  act  exempting  certain  lands  from  taxation  a  valid  con- 
tract; Memphis,  etc.,  Co.  v.  Berry,  41  Ark.  446,  holding  exemption 
from   taxation,  in  charter,  a  contract,  but  not  assignable;  Bast 
Saginaw,  etc.,  Co.  v.  East  Saginaw,  19  Mich.  280,  2  Am.  Rep.  89. 
holding  statute  In  question  a  bounty  law  and  not  a  contract;  Cook 
V.  Auditor-General,  79  Mich.  108,  44  N.  W.  422,  holding  that  State 
did  not  assume  burden  of  drainage,  by  swamp  land  acts;  North 
Mo.,  etc.,  Co.  V.  Maguire,  49  Mo.  499,  8  Am.  Rep.  145.  refusing  to 
presume  an  exemption  from  taxation,  when  not  granted  In  terms; 
State  V.  Douglass,  84  N.  J.  L.  86,  holding,  under  local  statute,  that 
corporation  was  exempt  from  assessment  under  subsequent  enact- 
ment;  State  v.  Petway,  2  Jones  Bq.  406,  407,  refusing  to  imply,  from 
tax  on  shares  of  stock,  an  exemption  in  favor  of  dividends;  Attor- 
ney-General V.  Bank,  4  Jones  Eq.  290,  holding,  where  charter  re- 
quired certain  yearly  tax  on  shares  of  stock,  further  tax  on  same 
inyalid;  Gardner  v.  Hall,  PhilL  N.  C.  24,  holding  a  tax  on  ''dead- 
head*' passengers  not  an  infringement  of  railroad's  charter;  Rail- 
road T.  Alsbrook,  110  N.  0.  149,  14  S.  B.  663,  holding  exemption  of 
**nmin  Une"*  from  taxation,  did  not  exempt  branch  road;  Newton 
▼.  Board  of  Commrs.,  26  Ohio  St  626,  refusing  to  enjoin  removal 
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of  connty  seat  from  town  designated  In  act  creating  cotmty;  Jen- 
kins T.  Charleston,  5  S.  C.  S95,  22  Am.  Rep.  17,  holding  that  mnni- 
cipal  corporation  rightfully  taxed  its  own  bonds;  LonisTiUe,  etc., 
R.  Go.  T.  State,  8  Heisk.  794,  holding  that  local  statute,  exempting 
certain  corporations  from  taxation,  did  not  include  railroads;  Mem- 
phis V.  Farrlngton,  8  Baxt.  654.  holding  that  exemption  of  "each 
share  of  capital  stock  subscribed,^  did  not  exempt  shares  in  hands 
of  holder;  Memphis  v.  Bank,  91  Tenn,  650.  19  S.  W.  759.  holding  that 
exemption  of  ''each  share  of  stock  subscribed,"  extended  both  to 
the  company  and  shareholder;  Memphis  y.  Insurance  Co.,  91  Tenn. 
5G2,  19  S.  W.  1043,  holding  exclusive  tax  on  ••  amount  of  capital  paid 
in/*  did  not  extend  to  shares  of  stock;  Memphis  v.  Bank.  91  Tenn. 
579,  19  S.  W.  1046,  holdhig  exclusive  tax  on  •'capital  stock  paid 
in,"  did  not  extend  to  shares  of  stock;  State  v.  Bank,  95  Tenn.  227, 
31  8.  W.  995,  holding,  under  particular  statute,  exclusive  tax  on 
"each  share  of  capital  stock,"  did  not  extend  to  shares  of  stock; 
Railroad  y.  Harris,  99  Tenn.  693,  43  S.  W.  117,  holding  statute  ex- 
empting from  ad  valorem  did  not  exempt  from  privilege  tax; 
Burroughs  y.  Peyton,  16  Gratt  492,  494,  holding  statute  granting 
exemption  to  those  sending  substitotes  to  war,  no  contract;  Balti- 
more, etc.,  R.  Ck>.  y.  Superyisors,  8  W.  Va.  883,  citing  cases  and 
construing  "general  taxation,"  to  include  State,  county  and  local 
taxes. 

Approved  also  in  Dow  y.  Railroad,  67  N.  H.  48,  86  Atl.  584,  review- 
ing authorities  and  holding  that  legislature  could  not  by  charter 
diminish  its  power  of  repeal;  State  y.  Addison,  2  S.  0.  507,  holding 
property  exempt  under  local  ordinance.  Approved  In  the  following 
dissenting  opinions:  Farrlngton  y.  Tennessee,  95  U.  S.  691,  24  L. 
661,  majority  holding  corporation  exempt  from  taxation  under  pro- 
visions of  charter;  Tompkins  v.  Little  Rock,  etc.,  Co.,  21  Fed.  876, 
majority  holding  there  was  nothing  in  Issuing  act,  giving  bond- 
holders a  lien  on  defendant's  property. 

Distinguished  In  State  v.  Addison,  2  S.  O.  607,  holding  property 
exempt  from  tax  under  local  ordinance. 

Judicial  notice  will  be  taken  of  the  fact,  as  a  matter  of  public 
history,  that  almost  every  bin  for  incorporation  is  drawn  by  the 
incorporators,  p.  435. 

Cited  and  doctrine  foUowed  in  Brown  y.  Piper,  91  U.  S.  42,  28  L. 
202,  the  court  taking  judicial  notice  of  what  was  the  meaning  of 
ice-cream  freezer;  Ho  Ah  Kow  v.  Nunan,  6  Sawy.  661,  F.  O.  6,546, 
court  taking  notice  of  limitation  given  general  terms  of  ordinance 
by  its  practical  construction. 

Banks  and  banking. —  In  the  legislation  of  Ohio,  the  words 
''banking  Institutions,"  or  "banks,"  appear  always  to  be  confined 
to  corporations  anthorlied  to  Issue  bills  or  notM  for  drealatkMi  aa 
currency,  p.  488. 
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Oited  and  applied  In  Dearborn  y.  Bank,  42  Ohio  St.  622,  51  Am. 
Rep.  855,  construing  reference  In  Constitution  to  "  associations  with 
banking  powers,"  to  refer  only  to  banks  of  issue. 

Ckmstitutional  law. —  The  Ohio  Insurance  Company  is  not  within 
exemption  from  taxation  of  special  banking  act  of  1846.  because 
its  charter  provides  that  no  higher  taxes  should  be  levied  on  Its 
capital  stock,  etc.,  than  on  that  of  banking  institutions  in  the  State; 
and  act  of  1851,  therefore,  does  not  Impair  the  obligation  of  any 
contract,  pp.  438-441. 

Cited  as  authority  and  principle  followed  in  North  Missouri  R.  B. 
V.  Maguire,  20  Wall  61,  22  L.  294,  holding  exemption  could  not  be 
implied  from  act  providing  for  completion  of  railroad;  Gray  v. 
Davis,  1  Woods,  423,  F.  C.  5,715,  holding  grant  of  lands  by  State 
to  railroad,  to  be  a  contract. 

Distinguished  in  New  Orleans  Water  Works  t.  Louisiana  Sugar 
Co.,  125  U.  S.  36,  31  L.  614,  8  S.  Ct  751,  refusing  to  take  jurisdiction 
of  case  where  question  was  as  to  city  ordinance  passed  in  exer- 
cise of  administrative  power. 

Constitutional  law. —  Legislature  has  not  autiiority  to  vest  in  a 
corporation  by  contract,  to  be  held  as  a  franchise  and  as  corporate 
property,  a  general  political  power  of  legislation,  so  that  it  cannot 
be  resumed  and  exercised  by  each  future  legislature,  per  Catron. 
J.,  dissenting,  p.  441. 

Cited  and  applied  In  Dow  v.  Railroad,  67  N.  H.  47,  86  AtL  584, 
reviewing  authorities  and  holding  that  Constitution  of  New  Hamp- 
shire did  not  confer  on  legislature  such  power. 

Miscellaneous. —  Cited  in  State  Bank  v.  Knoop,  16  How.  898,  14 
L.  987,  where  Justice  Taney,  concurring,  refers  to  his  opinion  in 
principal  case;  Davis  t.  Gray,  16  Wall  220,  21  L.  468  (affirming  8.  C, 
1  Woods,  420,  F.  C.  5,715),  and  Hancock  v.  Walsh,  8  Woods,  860, 
F.  C.  6,012,  citing  principal  case  as  to  parties;  State  t.  Burke,  88 
La.  Ann.  C04,  citing  principal  case  as  to  making  State  a  party  with- 
out her  consent;  Lowry  y.  Thompson,  25  S.  O.  431, 1  8.  B.  152,  dtlng 
principal  case  as  to  making  State  a  party;  State  t.  Doyle,  40  Wis. 
213,  214»  citing  principal  case  as  to  Jurisdiction  of  Inferior  Federal 
courts. 

16  How.  451-469,  14  L.  1012,  GAMACHB  T.  PIQUIGNOT. 

Under  acts  of  Congress  of  181S  and  1824,  confirming  titles  to 
town  lots,  etc,  In  Missouri,  requiring  claimants  to  make  proofs 
within  eighteen  months,  it  is  incompetent  for  recorder  to  issue  cer> 
tiflcate  In  1889,  p.  468. 

Courts.*-  Where  act  of  Congress,  under  which  title  Is  claimed,  is 
of  peculiarly  local  application.  Federal  court  Is  nndisposed  to  dis- 
turb 8tate  decision,  p.  468. 
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Miscellaneous.— Union  Pac.  By.  t.  Rollins,  5  Kan.  187,  citing 
principal  case  to  no  point 

16  How.  469-479,  14  L.  1019.  THE  8TBAMBOAT  NEW  WORLD  r. 
KING. 

Common  carriers  —  Negligence. —  Fact  that  passenger  injured 
on  steamboat  was  carried  gratuitously  as  "steamboat  man,"  ac- 
cording to  custom,  does  not  deprlye  him  of  right  to  damages  for 
negligence,  p.  478. 

This  holding  is  approved  and  applied  in  the  following  citing  cases: 
Railroad  Go.  v.  Lockwood,  17  Wall.  374,  21  L.  638,  a  0.,  10  Am. 
Rep.  374,  note,  holding  railroad  liable  for  Injuries  sustained  by 
drover  travelling  on  pass  with  cattle;  Waterbury  v.  New  York 
Central  R.  R.,  21  Blatchf.  816,  17  Fed.  672,  48  Am.  Rep.  1,  note, 
holding  drover  cairled  free  on  engine  of  cattle  train,  may  recover 
damage  if  such  carriage  Is  customary;  Whitehouse  v.  Grand  Trunk 
Ry.,  2  Hask.  202,  F.  C.  17,565,  holding  company  liable  for  Injuries 
received  by  passenger  riding  in  engine  with  engineer's  permission; 
Todd  V.  Bark  Tulchen,  2  Fed.  603,  holding  vessel  liable  for  injuries 
received  through  master's  negligence,  by  workman  employed  on 
vessel  by  Independent  contractors;  Bryant  v.  Chicago,  etc..  Ry.»  53 
Fed.  998,  12  U.  S.  App.  115,  holding  railroad  liable  for  injuries  re- 
ceived by  employee  carried  gratuitously;  Albion  Lumber  Co.  v. 
De  Nobra,  72  Fed.  741,  44  U.  S.  App.  347,  holding  lumber  company 
responsible  to  person  riding  by  Invitation  on  derailed  logging  train; 
FItchburg,  etc.,  R.  Co.  v.  Nichols,  86  Fed.  948,  50  U.  S.  App.  302, 
holding,  in  action  by  drover  accompanying  stock,  to  recover  for 
injuries,  question  of  payment  of  fare  Is  Immaterial;  Chicago,  etc.. 
R.  R.  Co.  y.  Lee,  92  Fed.  321,  holding  company  liable  for  injury  to 
an  attendant  of  fine  stock,  though  riding  free;  Mobile,  etc.,  Ry.  v. 
Hopkins,  41  Ala.  502,  94  Am.  Dec.  611,  holding  agreement  in  free 
pass  not  to  hold  railroad  liable  for  negligence.  Is  not  binding; 
Florida,  etc,  Ry.  v.  Hirst,  80  Fla.  40,  32  Am.  St  Rep.  35,  11  So. 
513,  16  L.  R.  A.  639,  and  n.,  holding  fact  that  passenger  rode  In 
express  car,  without  payment  of  fare,  did  not  affect  railroad's  lia- 
bility; Western  R.  R.  v.  Young,  51  Ga.  492,  holding,  where  con- 
ductor agrees  to  stop  for  passenger  at  A.,  although  his  ticket  is 
not  for  that  distance,  failure  to  do  so  binds  company;  Ohio,  etc., 
R.  W.  Co.  Y.  Selby,  47  ind.  487,  17  Am.  Rep.  726,  holding  raib-oad 
is  liable  for  negligence,  although  injured  person  rode  on  free 
drover's  pass,  stipulating  against  liability;  Rose  v.  Des  Moines,  etc., 
R.  R.,  89  Iowa,  249,  254,  holding  railroad  liable  for  Injuries,  through 
negligence,  to  person  riding  free  by  invitation;  Thompson  v.  Rail* 
road  Co.,  47  La.  Ann.  1118,  17  So.  504,  holding  railroad  liable  for 
negligence  of  employee,  although  injured  party  rode  free  of  charge 
by  invitation;  State  y.  Western,  etc.,  R.  R..  63  Md.  444,  S.  C,  52  Am. 
Rep.  288,  note,  holding  railroad  liable  for  death  of  employee  riding 
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on  pass;  Todd  y.  Old  Colony,  etc.,  R.  R.,  8  Allen,  21,  80  Am.  Dec. 
61,  holding  railroad  liable  for  injuries  to  party  riding  free  by  con* 
sent  of  superintendent;  Jacobus  v.  St  Paul,  etc,  Ry.,  20  Minn.  128, 
18  Am.  Rep.  862,  holding  railroad  liable  for  injuries  sustained  by 
party  riding  on  free  pass;  Lemon  r.  Ohanslor,  68  Mo.  858,  80  Am. 
Rep.  801,  upholding  charge  to  jury  that  fact  that  party  injured  in 
defective  bark,  rode  free,  made  no  difference;  Berry  v.  Missouri  Pac. 
Ry.,  124  Mo.  289,  25  S.  W.  246,  allowing  recovery  for  death  of  per- 
sons riding  free  on  construction  train,  with  conductor's  consent; 
Siegrist  v.  Amot,  10  Mo.  App.  201,  holding  owner  of  carriage  liable 
for  negligence  of  driver  injuring  party  carried  free  of  charge;  Bryan 
V.  Missouri  Pac.  Ry.,  32  Mo.  App.  287,  reviewing  cases  and  holding 
railroad  liable  to  party  riding  on  free  pass,  for  injuries  sustained 
through  negligence;  Pennsylvania  R.  R.  v.  Henderson,  51  Pa.  St 
325,  holding  railroad  liable  in  damages  to  drover  riding  on  pass 
with  cattle;  Prince. v.  I.  &  G.  N.  Ry.,  64  Tex.  147,  holding  company 
liable  for  Injuries  to  party  riding  free  on  hand-car  at  invitation  of 
employees;  Gulf,  etc.,  Ry.  v.  McGown,  65  Tex.  646,  S.  0.,  57  Am. 
Rep.  396,  note,  holding  company  liable  to  person  riding  on  free 
pass,  although  same  stipulates  against  liability;  Pierce  y.  Mil- 
waukee, etc.,  Ry.,  23  Wis.  391,  holding  company  liable  for  loss  of 
empty  grain  bag  returned  free  after  carriage  of  grain  over  Its 
road. 

Cited  also  in  valuable  note  in  61  Am.  St  Rep.  87.  Cited  generally 
In  Keep  v.  Indianapolis,  etc.,  R.  R.,  8  McCrary,  215,  note;  Carroll 
V.  Staten  Island  R.  R.,  58  N.  Y.  134,  17  Am.  Rep.  225,  holding  liabil- 
ity of  common  carrier  is  not  founded  on  breach  of  contract;  dis- 
senting opinion,  BIssell  v.  New  York,  etc.,  R.  R.,  25  N.  Y.  457,  ma- 
jority holding  party  travelling  with  cattle  is  gratuitous  passenger, 
and  company  may  stipulate  against  liability  to  him.  Approved,  but 
without  application,  in  Quimby  v.  Boston,  etc.,  R.  R.,  150  Mass. 
368,  23  N.  B.  205,  5  L.  R.  A.  848,  holding,  where  pass  stipulates 
against  liability  for  negligence,  such  clause  Is  binding.  Cited,  but 
without  application,  in  Kinney  v.  Central  R.  R.,  84  N.  J.  L.  516, 
3  Am.  Rep.  268,  holding  clause  in  free  pass  exempting  railroad  from 
liability  to  user  is  vaUd;  Perkins  v.  New  York,  etc..  R.  R.,  24  N.  Y. 
201,  82  Am.  Dec.  284,  denying  damages  for  death  of  free  passenger 
whose  pass  exempted  company  from  liability. 

Distinguished  in  Flint,  etc.,  R.  R.  v.  Weir,  87  Mich.  115,  26  Am. 
Rep.  502,  holding  common  carrier  need  only  exercise  care  of  or- 
dinary gratuitous  bailee  when  carrying  trunk  free;  Whitehead  y. 
St  Louis,  etc.,  Ry.,  22  Mo.  App.  63,  holding,  where  petition  does  not 
show  that  injured  boy  was  rightfully  on  freight  car  when  hurt.  It 
is  defective;  Annas  v.  Milwaukee,  etc.,  R.  R.,  67  Wis.  54,  80  N.  W. 
286,  holding,  where  railroad  carries  passenger  absolutely  witiioiit 
benefit  to  Itself,  it  may  stipulate  against  liability  for  anythtaiff  «x- 
cept  gross  negligence.  See  also  note  in  57  Am.  Rep.  800,  quoting 
from  last  case  at  length;  Pittsburgh,  etc.,  R.  R.  Co.  y.  Bishop.  18  Ohio 
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0.  O.  9(96»  bokUng  postal  clerk  not  a  passenger  under  laws  of  Penn- 
sylyanla,  and  tbat  be  could  not  recoyer  for  Injuries  la  Oblo  court 

Shipping. —  Blaster  of  steamboat  is  agent  of  owner  to  do  only 
wbat  is  usually  done  in  his  particular  employment,  and  be  baa 
autborlty  to  bind  boat  by  giring  free  passage  to  "  steamboat  man," 
according  to  general  custom,  p.  478. 

Approved  and  applied  in  The  Bark  Edwin  ▼.  Naumkeag,  etc.,  Co., 
1  Cliff.  826,  F.  G.  4,301,  sustaining  libel  for  loss  of  goods  delivered 
pursuant  to  contract  of  affreightment  with  master;  Pendleton  v. 
Kinsley,  8  Cliff.  425,  F.  C.  10,922,  holding  that  shipowner  should  be 
held  liable  for  ill-treatment  of  passenger  by  employees  in  capacity 
as  such;  Bryant  v.  Chicago,  etc.,  By.,  53  Fed.  999,  12  U.  S.  App.  115, 
holding  railroad  liable  for  injuries  to  employee  riding  gratuitously 
on  car  at  request  of  superintendent  See  also  collection  of  cases  in 
68  Am.  Dec.  642,  note. 

Distinguished  and  rule  extended  in  McGuire  v.  The  Golden  Gate, 
McAlL  107,  F.  C.  8,815,  holding  owners  liable  to  passengers  In  ac- 
tion in  rem,  for  assault  and  battery  of  master. 

Carriers  conveying  persons  by  steam  should  be  held  to  greatest 
possible  care  and  diligence;  any  negligence  in  such  cases  is  gross, 
p.  474. 

This  holding  has  been  widely  approved  and  followed:  Railroad 
Co.  V.  Lockwood,  17  WalL  888,  21  L.  641,  S.  C,  10  Am.  Bep.  878, 
note,  rejecting  classification  of  negligence  in  determining  liability 
of  railroad  to  gratuitous  passenger;  Indianapolis  B.  B.  v.  Horst,  98 
U.  S.  296,  28  L.  899,  holding  i^rson  taking  cattle  train  is  entitled  to 
highest  diligence  regardless  of  nature  of  train;  Pennsylvania  Co.  v. 
Boy,  102  U.  S.  455,  26  L.  144,  holding  railroad  liable  for  injuries 
suffered  by  breaking  of  berth  In  sleeping  car  of  another  company; 
The  Beliance,  4  Woods,  428,  8.  C,  2  Fed.  251,  holding  steamboat 
liable  where  presumption  of  negligence  arising  from  explosion,  is 
not  rebutted;  L.  B.,  etc.,  By.  v.  Miles,  40  Ark.  320,  48  Am.  Bep. 
11,  holding  railroad  liable  to  person  travelling  on  drover's  pass  and 
injured  by  negligence;  Bailway  Co.  v.  Sweet,  60  Ark.  557,  81  S.  W. 
678,  collecting  cases,  and  holding  instruction  to  jury  embodying  this 
rule  is  correct;  Treadwell  v.  Whittier,  80  CaL  689,  18  Am.  St  Bep. 
187,  22  Pac  270,  5  L.  B.  A.  508,  holding  operators  of  passenger  ele- 
vator must  prove  highest  diligence  to  defeat  recovery,  for  Injuries 
through  accident;  Missouri  Pac.  By.  v.  Holcomb,  44  Kan.  839,  24 
Pac.  469,  holding  railroad  liable  for  damages  to  person  thrown  from 
seat  by  jerking  of  car;  New  Orleans,  etc.,  Ins.  Co.  v.  New  Orleans, 
etc.,  B.  B.,  20  La.  Ann.  303,  holding  carrier  bound  to  exercise  or- 
dinary diligence  regardless  of  agreement  excluding  risk  for  fire; 
Peniston  v.  Bailroad  Co.,  84  La.  Ann.  780.  44  Am.  Bep.  446,  holding 
railroad  liable  for  failure  to  provide  safe  egress  and  ingress  from 
and  to  trains  at  eating  station;  Edwards  v.  Lord,  49  Me.  281,  hold- 
ing charge  to  juiy,  that  railroad  is  liable  if  any  reasonable  care  or 
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skill  conld  prevent  accident,  is  not  error;  State  y.  Western  Maryland 
R.  R.,  68  Bid.  444,  holding  railroad  to  high  degree  of  care  In  favor 
of  employee  riding  on  pass;  Jacobns  y.  St  Paul,  etc.,  Ry.,  20  Minn. 
130,  18  Am.  Rep.  363,  holding  railroad  liable  for  injuries,  although 
plaintifTs  pass  stipulated  against  such  liability;  Huelsenkamp  y. 
Citizens'  R.  R.  Co.,  37  Mo.  546,  90  Am.  Dec.  400,  awarding  damages 
for  personal  injuries  to  passenger  on  cars  of  defendant;  Clark  v. 
St  Louis,  etc.,  Ry.,  64  Mo.  447,  holding  carrier  of  goods  cannot 
limit  his  liability  to  use  highest  care  by  special  contract;  Madden 
y.  Missouri  Pac.  Ry.,  50  Mo.  App.  675,  holding  railroad  liable  for 
injuries  caused  by  failure  to  stop  train  at  station  for  sufficient  time; 
Spellman  y.  Lincoln,  etc.,  Co.,  36  Neb.  804,  38  Am.  St  Rep.  755,  55 
N.  W.  271,  20  L.  R.  A.  818,  holding,  where  street  car  is  derailed,  only 
proof  of  highest  diligence  wiU  defeat  recovery  for  Injuries;  Taylor 
V.  Railway,  48  N.  H.  814,  2  Am.  Rep.  232,  reviewing  cases  and 
holding  carrier  of  persons  is  liable  for  slightest  negligence;  Cleve- 
land, etc.,  R.  R.  v.  Curran,  19  Ohio  St  13,  2  Am.  Rep.  366,  holding 
railroad  liable  for  injuries  to  party  riding  on  drover's  pass,  stipu- 
lating against  liability;  Fort  Worth,  etc,  R.  R.  v.  Stingle,  2  Tex. 
App.  Civ.  619,  sustaining  charge  to  Jury  that  railroad  must  use 
"  utmost  care  and  skill "  in  caring  for  passengers;  Virginia,  etc.,  R. 
R.  v.  Sayers,  26  Oratt  338,  holding  railroad  is  liable  for  cattle  lost 
by  negligence  in  spite  of  stipulation  against  other  liability;  Cogs- 
well V.  West  Street  etc.,  Ry.,  5  Wash.  St  54,  81  Pac.  418,  uphold* 
lug  charge  to  Jury  that  railway  is  liable  for  injuries  which  an  ex- 
traordinary degree' of  care  would  prevent;  Maslin  y.  B.  &  O.  R.  R., 
14  W.  Ta.  203,  206,  35  Am.  Rep.  757,  759,  reviewing  cases  and  hold- 
ing railroad  company  cannot  by  special  contract  exempt  itself  from 
liability  for  loss  by  negligence. 

Cited  also  in  valuable  notes  in  32  Am.  Dec.  502,  64  Am.  Dec.  521, 
collecting  cases.  Approved  in  dissenting  opinion  in  Wells  v.  New 
York,  etc.,  R.  R.,  24  N.  Y.  193,  majority  holding  clause  in  pass  ex- 
empting railroad  from  liability  to  user,  is  valid.  Cited  generally  in 
Keep  V.  Indianapolis,  etc.,  R.  R.,  8  McCrary,  219,  note. 

Denied  in  International,  etc.,  Ry.  v.  Welch,  86  Tex.  206,  40  Am. 
St  Rep.  832,  24  8.  W.  392,  holding  charge  that  "  carrier  must  use 
greatest  possible  care,"*  is  error. 

Shipping. —  If  occupation,  such  as  management  of  boilers  and 
machinery  of  steamboat  requires  skill,  failure  to  exert  needful 
skill,  because  not  possessed  or  from  inattention,  is  gross  negligence^ 
p.  476. 

Glted  witii  approval  and  rule  applied  in  Au  v.  New  York,  etc,  R. 
B.,  29  Fed.  79,  holding  fact  that  conductor  of  train  was  engaged 
in  work  other  than  supervision  of  train,  showed  gross  negligence: 
The  Tom  Lysle,  48  Fed.  698,  setting  off  against  pilot's  claim  for 
wages,  loss  sustained  by  owner  through  his  lack  of  skill;  Wilson  v. 
Charleston  Pilots'  Assn.,  57  Fed.  281,  holding  pilot  Is  liable  tM 
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proximate  resnlta  arising  from  his  lack  of  skin,  bat  not  remote 
injuries;  Chase  v.  Heaney,  70  111.  270,  holding  searcher  of  records 
liable  for  failure  to  use  due  care  and  skill;  Gagg  t.  Tetter,  41  Ind. 
252,  18  Am.  Rep.  840,  holding  brewing  company  liable  for  loss  by 
fire  occasioned  by  failure  to  exercise  due  care  In  construction  and 
operation;  Bussoy  v.  Mississippi  Valley  Co.,  24  La.  Ann.  167,  13 
Am.  Rep.  128,  holding  towboat  company  liable  for  loss  due  to  lack 
of  skill  of  employees;  Gill  y.  Mlddleton,  105  Mass.  480,  7  Am.  Rep. 
550,  holding  landlord  liable  for  Injury  through  repairs  made  by 
him  without  requisite  skill;  Slegrist  y.  Amot,  10  Mo.  App.  207, 
holding  omission  to  exercise  necessary  skill  In  driving  person  in  car- 
riage, is  gross  negligence;  Bryan  t.  Missouri  Pac.  Ry.,  82  Mo.  App. 
239,  holding  any  negligence  of  railroad  injuring  party  without  fault 
of  his  own,  is  gross. 

Negligence. —  Law  furnishes  no  definition  of  " gross **  or  "ordi- 
nary **  negligence  which  can  be  applied  in  practice,  but  leaves  jury 
to  determine  in  each  case  what  duty  was,  and  what  omissions 
amount  to  breach  of  It,  p.  474. 

Cited  approvingly  and  principle  followed  in  Milwaukee,  etc.,  R.  R. 
7.  Arms,  91  U«  8.  494,  28  L.  876,  refusing  to  award  exemplary  dam- 
ages against  railroad  for  so-called  "gross  negligence;"  Preston  v. 
Prather,  187  U.  S.  609,  84  L.  790,  11  S.  Ct.  163,  holding  what  amounts 
to  gross  negligence  of  bailee  Is  question  of  fact  for  court  where 
jury  is  waived;  Nelson  v.  The  Goliah,  17  Fed.  Cas.  1320,  holding 
tug  liable  for  negligence  causing  tow  to  collide  with  anchored  vessel: 
Grey's  Bxr.  v.  Mobile  Trade  Co.,  55  Ala.  401.  28  Am.  Rep.  733,  hold- 
ing question  whether  fire  destroying  cargo  was  due  to  carrier's  neg- 
ligence depends  on  nature  of  cargo,  and  usual  perils  of  that  mode 
of  carriage;  Western  U.  Tel.  Co.  v.  Eyser,  2  Colo.  165,  holding  it  gross 
negligence  to  allow  wire  to  be  suspended  across  street  without 
guards;  Blichigan,  etc.,  R.  R.  v.  Heaton,  87  Ind.  454,  10  Am.  Rep. 
94,  and  Ohio,  etc.,  R.  W.  Co.  v.  8elby,  47  Ind.  485,  17  Am.  Rep.  724, 
both  holding  common  carrier  cannot  stipulate  against  liability  for 
negligence,  slight  or  gross;  Jacobus  v.  St  Paul,  etc.,  Ry.,  20  Minn. 
132,  18  Am.  Rep.  866,  holding  jury's  finding  of  negligence,  sustained 
by  sufficient  evidence,  is  conclusive;  Perkins  v.  New  York,  etc.,  R. 
R.,  24  N.  Y.  207,  82  Am.  Dec  289,  holding,  where  pass  exempts  rail- 
road from  liability  for  negligence,  all  degrees  of  same  are  Included; 
Mark  v.  Hudson  River,  etc,  Co.,  108  N.  Y.  86,  8  N.  B.  245,  holding 
failure  to  use  term  "gross  negligence,"  In  charge  to  jury,  is  not 
error;  McAdoo  v.  Railroad,  105  N.  C.  149,  11  S.  B.  819,  holding 
"  gross  "  negligence  is  not  such  as  will  warrant  recovery  In  spite  of 
plaintiff's  contributory  neglect;  Cotton  Press  Co.  v.  Bradley,  52  Tex. 
599,  holding  it  error  to  charge  jury  that  "  gross  negligence  is  greater 
degree  of  negligence  than  ordinary,"  without  defining  same. 

Cited  also  in  note  in  88  Am.  St  Rep.  782.  Cited  generally  in  Car^ 
ter  V.  Chambers,  79  Ala.  281,  holding  erroneous  a  charge  that  law 

Vol.  V-2e 


16  How.  469-479  Notes  on  U.  S.  Beports.  482 

required  same  degree  of  diligence  from  driver  and  pedestrian;  Col- 
orado Central  R.  B.  ▼.  Holmes,  5  Colo.  190,  refusing  recoT«7  where 
plaintiir  has  been  goilty  of  contributory  negligence,  and  decttniag 
to  measwe  r^tiye  degrees  of  care;  Union  Pac.  Co.  ▼.  BoIHns.  S 
Kan.  179,  holding  railroad  is  Uable  for  slaughter  of  trespassing 
cattle  only  wh^i  due  to  gross  negligence;  GUI  ▼.  Bliddleton,  105 
Mass.  480,  7  Am.  Bep.  550,  holding  landlord  liable  for  injuries 
through  repairs  made  by  him  without  necessary  skill;  Qnimby  t. 
Boston,  etc.  B.  B.,  150  Mass.  372,  23  N.  B.  207.  5  L.  B.  A.  849. 
holding  pass  stipulating  against  liability  for  negligence  is  Tslld  and 
prevents  damages  for  negligence  of  any  degree;  Memphis,  etc  B. 
B.  T.  Whitfield,  44  Miss.  490,  defining  gross  negligence  for  purpose 
of  warranting  punitive  damages;  Taylor  v.  Bailway,  48  N.  H.  313. 
2  Am.  Bep.  230,  holding  carrier  of  persons  is  liable  for  slightest  neg- 
ligence; State  V.  Bailroad,  52  N.  H.  557,  upholding  instruction  that 
"  gross  negligence  is  want  of  slight  care; "  Briggs  v.  Taylor,  28  Vt. 
185,  instructing  trial  court  to  charge  Jury  that  attaching  ofiScer 
must  use  that  care  which  prudent  men  use  in  their  own  affairs. 
Approved  in  dissenting  opinion  in  Atchison,  etc..  By.  v.  McClurg. 
60  Fed.  868,  19  U.  8.  App.  346,  majority  reversing  for  error  fn  In- 
•tructing  Jury  on  various  degrees  of  diligence:  Hart  v.  W.  U.  T. 
Go.,  66  CaL  591,  6  Pac  645,  majority  holding  company  Uable  under 
agreement  only  for  gross  negligence,  causing  mistake  in  unrepeated 
message;  Wells  v.  New  York,  etc.,  B.  B.,  24  N.  Y.  186,  189,  majority 
holding  clause  in  pass  exempting  company  from  liability,  defeats 
recovery  for  any  degree  of  negligence. 

Shipping  —  Negligsnee. —  Under  act  of  Congress  of  1838,  making 
injurious  escape  of  steam  prima  fade  evidence  of  negligence,  it  Ls 
Incumbent  on  owners  of  steamboat  whose  boilers  explode  and  in- 
lure  passenger  to  disprove  negligence  of  employees,  p.  476. 

Approved  and  relied  upon  in  The  Sydney,  27  Fed.  128,  holding.  In 
suit  to  recover  for  loss  of  cargo  by  explosion,  owners  must  disprove 
negligence;  Albion  Lumber  Co.  v.  De  Nobra,  72  Fed.  741,  44  U.  8. 
App.  347,  holding  derailment  of  logging  train,  running  at  high  speed, 
to  prima  fade  negligent;  Denver  Tramway  Go.  v.  Bdd,  4  Cola  App. 
69,  86  Pac  275,  holding  injury  tiirough  defect  In  electric  car  raises 
presumption  of  negligence.  See  also  extensive  note  in  62  Am. 
Dee.  684. 

Distinguished  In  Wilkinson  v.  Johnston,  27  La.  Ann.  880,  holding. 
In  action  by  owners  against  diarterer  to  recover  value  of  lost  boat, 
burden  of  proving  negligence  to  on  former. 

Shipping. —  Wh«^  at  time  of  explosion,  two  rival  boats  were 
radng,  aid  engineer  waa  agitated*  and  evidence  of  low  pressure  on 
boners  was  unsatisfactory,  prima  facia  prswunpltoa  of  negligence 
to  not  overcome^  p.  477. 
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Admiralty  —  fihipping. —  In  this  case,  libel  against  the  ship  was 
the  remedy  pursued  by  a  passenger  for  injuries  from  explosion 
negligently  caused,  pp.  472-477. 

Belied  upon  as  a  precedent  for  this  form  of  remedy  In  The  A. 
Heaton,  48  Fed.  585,  The  Anaces,  98  Fed.  242,  The  Marion  Ghilcott, 
96  Fed.  689,  and  The  City  of  Brussels,  6  Ben.  871,  F.  0.  2,745. 

Miscellaneous. —  Jackson  y.  Steamboat  Magnolia,  20  How.  299, 

15  L.  911,  and  The  Sarah  Jane,  1  Low.  204,  206,  F.  0.  12,349,  citing 
as  instance  of  exercise  of  admiralty  jurisdiction  where  accident  is 
in  body  of  county;  The  Steamship  Hammonia,  10  Ben.  514,  F.  O. 
6,006,  citing  on  question  of  jurisdiction;  The  Highland  Light,  Chase 
Dec.  151,  F.  O.  6,477,  citing  on  point  of  jurisdiction;  also  The  Steam- 
boat Gheeseman  t.  Two  Ferryboats,  2  Bond,  368,  F.  0.  2,633. 
Russ  Y.  Steamboat  War  Eagle,  14  Iowa,  872,  erroneously  citing  on 
point  of  excessive  damages.  See  also  note  in  46  Am.  Dec.  59,  on 
remedy  in  rem  for  personal  injuries;  Hill  t.  The  Golden  Gate,  12 
Fed.  Gas.  166,  dtlng  on  point  of  jurisdiction  not  passed  upon  in 
opinion;  Mendell  t.  The  Martin  White,  17  Fed.  Gas.  8,  citing  to  ques- 
tion of  jurisdiction  in  action  in  rem  for  injuries  received  on  vessel; 
Woolston  V.  The  Jno.  A.  Warner,  80  Fed.  Gas.  609,  citing  as  instance 
where  contract  to  carry  passengers  was  regarded  as  maritime  con- 
tract as  of  course. 

16  How.  480-491.  14  L.  1024,  SEYMOUR  V.  McGORMIGK. 

Paten.t8«— Since  patent  act  of  1886,  only  actual  damages  may 
be  recovered  for  infringement,  the  atnount  to  be  assessed  by  jury 
under  above  Instruction  by  court;  but  court  may,  under  proper  cir- 
cumstances, triple  amount  of  verdict  as  punitive  damages,  pp.  489, 
490. 

• 

Approved  and  relied  upon  In  Schwarzel  v.  Holenshade,  2  Bond, 
82,  F.  G.  12,506,  denying  motion  to  treble  amount  of  jury's  verdict; 
Brodie  v.  Ophir  S.  M.  Go.,  6  Sawy.  611,  F.  G.  1,919,  refusing  to  give 
judgment  against  infringer  for  treble  damages  in  absence  of  wan- 
tonness. Approved,  without  application.  In  Tllghman  v.  Proctor, 
125  U.  S.  144,  31  L.  666,  8  S.  Gt  898,  holding  in  equity  patentee 
may  recover  amount  which  Invention  has  saved  to  parties  infring- 
ing; McAroy  v.  Wright,  25  Ind.  80,  assessing  damages  for  fraud 
and  deceit  in  connection  with  contract  Glted  generally  In  Mulford 
V.  Pearce,  14  Blatchf.  142,  F.  G.  9,908,  and  Bay  Gity,  etc.,  R.  R.  v. 
Austin,  21  Mich.  412,  holding  repeal  before  judgment  of  statute  au- 
thorizing doubling  of  judgment,  defeats  such  twofold  recovery. 
See  also  12  Amu  Dec  481,  note. 

Dlstinguiahed  In  Livingston  v.  Jones,  8  WalL  Jr.  842,  F.  a  8,414^ 
holding  court  of  equity  cannot  treble  damages  for  infringement  €< 
patent  as  may  be  done  at  law. 


16  How.  480-491  Notes  on  U.  S.  Reports.  404 

Patents. —  Where  inventor  sells  licenses  to  use  his  improyement, 
he  has  himself  fixed  average  of  actual  damage  and  cannot  recover 
more  without  clear  evidence  of  greater  loss,  p.  490. 

Cited  with  approval  and  applied  in  Ck>rporation  of  New  York  v. 
Ransom*  23  How.  489,  16  L.  515,  and  Burdell  v.  Denig,  4  Fed.  Cas. 
699,  holding,  where  inventor  does  not  furnish  evidence  for  estima- 
tion of  damages  only  nominal  sum  may  be  awarded;  Packet  Go.  v. 
Sickles,  19  WalL  617,  22  L.  204,  reversing  Judgment  against  in- 
fringer for  $11,000,  where  licenses  to  use  patent  were  sold  for 
$250  to  $1,500;  Root  v.  Railway  Go.,  105  U.  S.  198,  26  L.  978,  dis- 
missing bill  for  accounting  of  profits  by  patentee  against  infringer, 
and  leaving  former  to  his  legal  remedy;  Stutz  v.  Armstrong,  25  Fed. 
147,  assessing  patentee's  damages  at  amount  of  license  fee  estab- 
lished by  him  for  use  of  such  machine;  Timken  v.  Olin,  41  Fed.  171, 
affirming  judgment  assessing  damages  in  strict  accordance  to  li- 
cense fees  formerly  established  by  patentee;  Cassidy  v.  Hunt,  75 
Fed.  1015,  holding,  in  absence  of  license  fee  it  is  for  Jury  to  ascer- 
tain reasonable  royalty,  and  to  do  so  may  take  infringer's  profits 
Into  account;  Emerson  v.  Simm,  8  Fed.  Cas.  641,  giving  to  patentee 
damages  equal  to  amount  of  license  fees  charged  to  others  by  him- 
self; Goodyear,  etc.,  Ca  v.  Van  Antwerp,  10  Fed.  Cas.  750,  charging 
infringer  with  license  fees  regardless  of  fact  that  he  had  gained  no 
profits.  Cited  generally  in  Birdsall  v.  Coolidge,  93  U.  S.  70,  23  L. 
805,  holding,  where  infringement  was  slight,  patentee  should  re- 
cover less  than  royalty.  Just  as  in  other  cases  he  could  recover 
more;  Wooster  v.  Simonson,  16  Fed.  681,  holding,  where  less  than 
whole  invention  has  been  infringed,  damages  may  be  for  less  than 
royalty;  Creamer  v.  Bowers,  85  Fed.  208,  limiting  patentee's  recov- 
ery to  amount  which  he  claims  in  his  testimony;  United  Nickel  Go. 
V.  Central  Pac.  R,  R.,  36  Fed.  190,  in  charge  to  Jury. 

Distinguished  in  Rude  v.  Westcott,  130  U.  8.  165,  82  L.  894,  9 
&  Ct  468  (affirming  on  this  point,  a  G.,  19  Fed.  883),  and  Gottfried 
V.  Crescent  Brewing  Co.,  22  Fed.  438,  holding  amount  paid  in  set- 
tlement of  claim  for  alleged  infringement,  is  no  proof  of  actual  dam- 
age from  later  infringement;  Graham  v.  Geneva,  etc,  Mfg.  Co.,  24 
Fed.  643,  holding  agreements  made  to  secure  introduction  of  pat- 
ented machine  are  not  such  licenses  as  wiU  fix  amount  of  damages 
for  infringement;  American,  etc.,  Paving  Go.  t.  Blizabeth,  1  Fed. 
Cas.  693,  holding,  in  equity,  where  patent  consists  in  exclusive  right 
to  use  process,  infringer  must  pay  patentee  his  profits. 

Patents. —  It  is  not  a  necessary  legal  inference  that  If  defendant 
had  not  infringed  upon  plaintiff's  patent,  all  purchasers  fkx>m  de- 
fendant would  have  employed  plaintiff,  and  that,  therefore,  plaintiff 
Is  entitled  to  all  profits  made  in  sale  of  articles  embodying  tm- 
provement  of  patent,  p.  490. 

Approved  and  relied  upon  in  citing  cases  as  follows:  Howry  v. 
Whitney,  14  WalL  650,  20  L.  866,  aflElrming  on  this  point,  &  C-  28 
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Fed.  Cas.  1104,  holding  patentee  of  single  process  in  making  rail- 
road wheels,  cannot  recover  entire  profits  of  sale  of  wheels  by  in- 
fringer; Boot  V.  Railway  Co.,  105  U.  S.  105,  107,  26  L.  077,  078,  dis- 
missing bill  in  equity  to  compel  infringer  to  account  to  patentee  for 
profits  of  former's  business;  Dodson  v.  Hartford  Carpet  Co.,  114 
U.  S.  445,  20  L.  170,  5  S.  Ct  048,  collecting  cases  and  reversing 
judgment  awarding  patentee  all  profits  on  all  sold  carpet  embodying 
patent;  Sessions  v.  Romadka,  145  U.  S.  45,  86  L.  615,  12  6.  Ct  803, 
holding  patentee  of  trunk  fastener  cannot  recover  profits  from  sale 
of  entire  trunks  with  said  fastening;  Cincinnati  Gas  Co.  v.  Western 
Siemen's  Co.,  152  U.  S.  204,  38  L.  413,  14  S.  Ct  525,  holding  dam- 
ages for  breach  of  contract  not  to  sell  patented  articles  to  others 
are  plaintiff's  profits  from  such  forbidden  sales;  Vaughan  v.  C.  P. 
R.  R.,  4  Sawy.  284,  F.  O.  16,807,  dismissing  bill  by  inventor  of  rail- 
way brakes  to  compel  infringing  railroad  to  render  account  of  its 
profits;  Buerk  v.  Imhaeuser,  14  Blatchf.  22,  F.  C.  2,107,  holding  It 
error  to  award  to  patentee  sum  equal  to  profits  of  infringer  from 
sale  of  articles  embodying  patent;  Graham  v.  Mason,  1  Holmes,  80, 
00,  F.  C.  5,672,  limiting  recovery  of  patentee  of  part  of  machine  to 
profits  made  by  sale  of  that  part;  Hall  v.  Stem,  20  Fed.  780,  holding, 
where  infringer  sold  patented  articles  at  loss,  infringer's  profits  did 
not  affect  measure  of  damages;  Everest  v.  Buffalo,  etc.,  Co.,  31  Fed. 
744,  note,  holding  patentee  cannot  recover  as  damages,  infringer's 
profits  on  sale  of  oils  made  by  patented  process;  Bell  v.  U.  S.  Stamping 
Co.;  82  Fed.  551,  allowing  to  patentee  profits  of  only  such  sales  by 
infringer  as  he  can  prove  would  have  been  made  by  himself;  Morss 
V.  Union  Form  Co.,  80  Fed.  471,  sustaining  judgment  allowing  only 
proved  damages  instead  of  awarding  profits  on  infringer's  sales; 
Royer  v.  Shultz  Belting  Co.,  46  Fed.  52,  53,  refusing  to  award  pa^ 
entee  profits  made  by  infringer,  and  proof  of  actual  damage  failing, 
awarding  nominal  damages.  Approved  in  dissenting  opinion  in 
Silsby  V.  Foote,  20  How.  303,  15  L.  058,  majority  affirming  judgment 
for  improvement  on  stove  apparently  equal  to  whole  profit  of  stove. 

Patents. —  It  is  error  to  charge  jury  that  same  measure  of  dam- 
ages for  Infringement  is  to  govern,  whether  patent  covers  an  entire 
machine  or  an  improvement  on  the  machine,  p.  401. 

Cited  approvingly  and  applied  in  McCreary  v.  Pennsylvania 
Canal  Co.,  141  U.  S.  463,  466,  85  L.  810,  820,  12  S.  Ct  42,  43,  holding, 
where  plaintiff  patents  invention  and  then  patents  improvement 
in  solt  on  second  patent,  he  can  recover  only  damages  for  use  of 
improvement;  Keystone  Mfg.  Co.  v.  Adams,  151  U.  S.  147,  38  L. 
105,  14  8.  Ct  208,  and  Calkins  v.  Bertrand,  10  Biss.  440,  8  Fed.  750, 
holding,  where  patentee  fails  to  show  how  much  of  infringer's 
profits  is  due  to  his  patent,  he  can  recover  only  nominal  damages; 
Graham  t.  Mason,  1  Holmes,  89,  90,  F.  C.  6,672,  Umiting  recovery 
by  patentee  of  part  of  machine  to  profits  from  sale  of  such  part: 
Maler  t«  Brown,  17  Fed.  787,  holding  patentee  of  trunk  covering 
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cannot  recover  from  infringer  profits  from  sales  of  entire  trunks; 
Porter,  etc.,  Co.  v.  National,  etc.,  Co.,  22  Fed.  8S0,  holding  that  to 
prove  entire  damage  it  must  be  shown  that  patent  embraces  all 
mechanism  of  valne  in  machine;  Hnnt,  etc.,  Co.  v.  Cassldy,  58  Fed. 
262,  7  U.  S.  App.  424,  holding  amount  of  license  fee  charged  for  use 
of  two  patents  Is  not  proof  of  damage  from  infringement  of  one. 

Miscellaneous. —  Andrews  v.  Hovej,  124  U.  S.  705,  81  L.  569,  8 
S.  Gt  679,  citing  case  to  point  not  covered  by  opinion;  Hussey  v. 
Whitely,  1  Bond,  420,  F.  0.  6,950,  referring  to  deposition  taken  in 
principal  case;  Hamilton  v.  Ives,  11  Fed.  Cas.  845,  citing  case,  but 
referring  to  opinion  in  lower  court 

16  How.  492^98,  14  L.  1029,  AMIS  v.  MYERS. 

Equity  —  Execution. —  Where  property  of  one  is  taken  In  execu* 
tion  as  that  of  another,  the  parties  having  submitted  to  jurisdiction 
of  the  court,  a  sale  will  be  restrained,  pp.  492,  493. 

Equity. —  A  court  of  equity  will  not  ordinarily,  of  Its  own  motion, 
take  exception  to  its  jurisdiction  upon  the  ground  that  plaintiff  has 
an  adequate  remedy  at  law,  p.  498. 

Cited  with  approval  and  rule  applied  in  Strousse  v.  Bank,  9  Colo. 
App.  489,  49  Pac.  264,  refusing  to  dismiss  action  where  this  objec- 
tion was  raised  first  ou  appeal;  Sherwln  v.  Qaghagen,  89  Neb.  248, 
57  N.  W.  1008,  holding,  where  this  question  of  Jurisdiction  did  not 
appear  from  record,  relief  would  not  be  denied. 

Distinguished  in  Cecil  Nat  Bk.  v.  Thurber,  59  Fed.  916,  8  U.  8. 
App.  496,  holding,  where  defendant  had  taken  exception  at  proper 
time,  biU  must  be  dismissed. 

16  How.  494-518,  14  L.  1080,  GUITARD  v.  STODDARD. 

Public  lands.—  The  act  of  1812  (2  Stat  at  Large,  748),  respecting 
Missouri  town  lots,  Is  a  present  operative  grant  of  all  the  interest 
of  the  United  States,  in  the  property  comprised  In  the  act  the  right 
of  the  grantee  depending  only  upon  possession,  inhabitation  or  cul- 
tivation, prior  to  December  20,  1808,  p.  509. 

Approved  and  applied  in  Glasgow  v.  Hortiz,  1  Black,  601,  17  L. 
118,  holding  title  confirmed  by  act  of  1812  good,  though  without  the 
out-boundaries  of  survey  by  surveyor-general;  Glasgow  v.  Baker, 
128  U.  S.  575,  82  L.  518,  9  S.  Ct  158,  holding  clalmT  good,  though 
precise  time  of  possession,  etc.,  not  proved;  Grifflng  v.  Gibb,  McAlL 
217,  F.  C.  5,819,  holding  legal  a  grant  of  certain  tide  lands  by  State 
of  California;  Carondelet  v.  McPberson,  20  Mo.  199,  holding  that 
claimant  need  not  produce  survey  by  United  States,  embracing  land 
as  part  of  common;  St  Louis  v.  Toney,  21  Mo.  251,  holding  con- 
firmation under  act  of  1812  not  forfeited  by  failure  to  prove  under 
act  of  1824;  Carondelet  v.  St  Louis,  25  Mo.  460,  holding  claimant 
under  act  of  1812  entitled  to  recover  commons,  withmit  surrey; 
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Funkhonser  v.  liangkopf,  26  Mo.  459,  holding,  as  claimant  might 
have  iden^ed  hla  land  prior  to  survey,  statute  of  limitations  ran 
against  him;  Fine  v.  St.  Louis,  80  Mo.  176,  holding  erroneous  an  in- 
struction that  proof  of  such  possession  was  not  sufficient;  Fine  v. 
St  Louis,  39  Ho.  66,  holding  question  as  to  whether  claimant  had 
abandoned,  was  for  jury;  Vasquez  v.  Ewing,  42  Mo.  256,  holding, 
showing  of  possession,  etc..  Insufficient,  boundaries  not  being  es- 
tablished; Glasgow  v.  Undell,  50  Mo.  82,  holding  claimant  entitled 
to  have  his  evidence  of  existence  and  boundary  of  field-lots,  go  to 
jury;  Reel  t.  Ewing,  71  Mo.  16,  holding  plaintiff's  right  barred  by 
statute  of  limitations,  since  act  of  1812  was  present  grant;  Baird 
T.  St  Louis  Hospital  Assn.,  116  Mo.  428,  22  S.  W.  727,  holding  that 
statute  of  limitations  ran  in  favor  of  confirmee  under  act  of  1812, 
from  its  date.  Cited  with  approval  in  Tyler  v.  Wells,  2  Mo.  App. 
688,  holding  rights  of  claimant  under  confirmation  of  1810,  not 
prejudiced  by  act  of  1816. 

Fublic  lands. —  Act  of  1824  (4  Stat  at  L.  65),  supplementary  to 
act  of  1812,  respecting  Missouri  town  lots,  does  not  Impair  the 
effect  and  operation  of  that  act  and  claimants  under  it  may  still  es- 
tablish the  fact  of  possession,  etc.,  by  parol  evidence,  p.  511. 

Olted  with  approval  and  rule  applied  in  Savlgnac  v.  Garrison,  18 
How.  137, 15  L.  291,  holding  failure  to  comply  with  conditions  of  act 
of  1824  did  not  impair  title  acquired  under  that  of  1812;  St  Louis  v. 
Toney,  21  Mo.  255,  holding  claimant  rightfully  permitted  to  prove 
necessary  facts  by  parol  evidence;  Funkhouser  v.  Langkopf,  26  Mo. 
469,  holding,  since  claimant  might  have  identified  land  prior  to 
survey,  statute  of  limitations  ran  against  him;  Glasgow  v.  Baker, 
85  Mo.  669,  holding  claimant's  failure  to  perform  requirements  of 
act  of  1824,  did  not  work  forfeiture. 

Public  lands. —  Under  the  act  of  1812,  respecting  Missouri  town 
lots,  the  question  of  boundary  was  left  open  to  the  settlement  of 
the  respective  claimants  by  litigation,  in  courts  of  Justice,  or  other- 
wise, p.  612. 

Cited  with  approval  and  applied  in  Clark  v.  Hammerle,  86  Mo. 
641,  holding  certified  copy  of  registry  of  confirmation  prima  facie 
proof  of  possession,  etc.;  Vasquez  v.  Bwlng,  42  Mo.  261,  holding 
showing  of  possession,  etc,  insufficient  there  being  no  proof  of  loca- 
tion and  boundaries;  Glasgow  v.  Lindell,  50  Mo.  82,  holding  claim- 
ant of  field-lot  entitled  to  have  his  evidence  of  boundary  go  to  Jury. 

Public  lands. —  Survey,  approved  by  United  States,  and  accepted 
by  confirmee,  is  conclusive  upon  each,  unless  an  appeal  Is  taken 
by  either  party,  or  by  opposing  claimant  to  the  commissioner  of 
the  land  office,  p.  512; 

Approved  and  applied  in  Carondelet  t.  St  Louis,  29  Mo.  534,  re- 
viewing cases  and  holding  claimant  having  accepted  the  approved 
survey,  was  estopped  to  claim  outside  lands;  Gibson  v.  Chouteau. 
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7  Mo.  App.  6,  holding  survey  of  a  confirmation  invalid  nntll  ap- 
proved properly.  Olted  with  approval  In  Oarondelet  v.  McPher- 
son,  20  Mo.  203,  holding  that  the  fact  of  acceptance  and  consent 
to  survey  was  a  question  for  the  Jury. 

Miscellaneous. —  Cited  in  historical  statement  of  case  in  Bunnel 
V.  Stoddard,  4  Fed.  Gas.  669. 

16  How.  613-^24,  14  L.  1038,  IRWIN  T.  UNITED  STATES 

Waters  and  water-courses. —  Deed  conveying  right  to  use  and 
carry  away  from  spring  by  which  grantor's  factory  is  supplied  '*  so 
much  water  as  will  pass  through  pipe  of  equal  diameter  with  one 
conveying  water  from  spring  on  same  level  therewith  to  grantor's 
factory,"  entitles  grantee  to  one-half  the  waters  of  the  spring,  p.  623. 

Approved  in  Taylor  v.  Holter,  1  Mont  697,  holding  deed  convey- 
ing waters  of  *'  right  hand  fork  of  Oro  Fino  Gulch,"  cannot  be  ex- 
plained to  mean  "left  hand  fork;"  Loverin  v.  Walker,  44  N.  H. 
490,  holding  grant  of  "  undivided  one-half  of  land  and  mill,  together 
with  water  privilege,"  gives  only  one-half  interest  in  water. 

Waters  and  water-courses. —  Where,  under  above  deed,  vendee, 
with  assistance  and  acquiescence  of  vendor,  lays  pipes  which  will 
carry  away  one-half  the  water,  vendor's  assignee  cannot  complain 
after  sixteen  years,  because  vendee's  pipes  are  of  larger  diameter 
than  his  own;  the  conduct  of  the  parties  amounts  to  a  practical 
construction  of  their  agreement,  p.  523. 

Approved  in  Loverin  v.  Walker,  44  N.  H.  491,  holding  Judicial 
construction  of  deed  conveying  half  Interest  in  water  rights  is  con- 
firmed by  practical  construction  of  parties. 

16  How.  524-534,  14  L.  1043,  FANNINO  v.  GREQOIRB. 

Municipal  corporations. —  A  ferry  license  is  not  Invalid  because 
not  granted  by  ordinance  under  corporate  seal;  the  agents  of  a  cor- 
poration may  bind  it  by  parol,  and  a  license  Is  valid  If  made  by 
written  contract  of  mayor,  under  sanction  of  council,  p.  533. 

Cited  and  principle  followed  in  Gottfried  v.  Miller,  104  U.  S.  527, 
26  L.  853,  holding  assignment  of  letters-patent  by  agent  of  corpora- 
tion is  valid,  although  without  seal;  Mayor  of  Baltimore  v.  Weath- 
erby,  52  Md.  451,  sustaining  contract  made  by  mayor  and  city 
council  in  absence  of  any  legislative  formality  required. 

Franchises. —  Where  legislature  grants  ferry  license,  and  binds 
municipal  authorities,  but  not  itself,  to  grant  no  other,  that  license 
Is  not  exclusive,  and  if  legislature  then  delegates  its  authority  to 
city  council,  that  body  may  grant  other  valid  licenses,  p.  534. 

Approved  and  principle  followed  In  Wheeling,  etc.  Bridge  v. 
Wheeling  BHdge,  138  U.  S.  292,  34  L.  969,  11  8.  Ct  303,  holding 
legislative  license  of  competing  ferry  is  valid,  although  laws  pn> 
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hlbit  county  courts  from  granting  same;  Burlington,  etc.,  Go.  t. 
Davis,  48  Iowa,  185,  30  Am.  Bep.  892,  holding  exclusive  power  to 
license  is  not  power  to  grant  exclusive  license,  but  latter  is  con- 
ferred by  power  **  to  grant  or  refuse  license; "  Loug  v.  Duluth,  49 
Minn.  288,  32  Am.  St  Rep.  551,  51  N.  W.  914,  reviewing  cases  and 
holding  legislative  authority  to  city  to  grant  franchise  to  water 
company  does  not  confer  power  to  grant  exclusive  franchise.  Cited 
generally  in  State  v.  Hayes,  61  N.  H.  832,  on  question  of  delegation 
of  legislative  powers.  Approved  in  concurring  opinion,  Mintum 
V.  Larue,  McAU.  895,  F.  G.  9,646,  holding  power  conferred  upon 
city  by  legislature  to  regulate  ferry  did  not  confer  power  to  grant 
exclusive  privilege. 

Constitutional  law. —  Exclusive  rights  claimed  under  grant  from 
the  State,  to  be  such,  must  be  clearly  expressed  or  necessarily  in- 
ferred, p.  534. 

Gited  vrith  approval  and  applied  in  Blintum  v.  Larue,  23  How. 
487,  16  L.  576  affirming  S.  G.,  McAlL  877,  878,  380,  F.  G.  9,646, 
holding  power  conferred  on  tovm  to  regulate  ferries  did  not  confer 
power  to  grant  to  others  exclusive  ferry  rights;  Garroll  v.  Campbell, 
108  Mo.  560, 17  S.  W.  886,  holding  legislative  authority  to  license  fer- 
ries does  not  confer  on  city  right  to  grant  exclusive  license;  Mathews 
V.  St  Itouis,  etc.,  Ry.,  121  Mo.  819,  24  S.  W.  597,  25  L.  R.  A.  169, 
and  n.,  holding  franchise  to  operate  steam  railroad  does  not  avoid 
liability  for  damage  to  others  by  negligent  fires;  State  v.  Murphy, 
130  Mo.  25,  81  S.  W.  598,  81  L.  R.  A.  809,  and  n.,  holding  legisla- 
tive authority  to  illuminate  streets  vrith  electricity  Is  subject  to 
reasonable  regulations  as  to  such  use;  Watson  Seminary  v.  Pike 
County  Court  (Mo.),  50  8.  W.  883,  holding,  in  absence  of  express  leg- 
islation, reserved  power  to  amend  charter  will  not  be  deemed  sur- 
rendered. 

Police  powers. —  Neither  the  right  of  free  navigation  of  the 
Mississippi,  guaranteed  by  ordinance  of  1787,  nor  any  right  aris- 
ing from  exercise  of  commercial  power  of  Congress,  Interfere  with 
police  powers  of  State  in  granting  ferry  licenses,  p.  534. 

Approved  and  relied  upon  in  the  following  citing  cases:  Conway 
V.  Taylor,  1  Black,  634,  17  L.  203,  holding  right  to  establish  ferries 
on  Ohio  river  is  not  delegated  to  Federal  government  in  power  to 
regulate  commerce,  etc.;  Wiggins  Ferry  Co.  v.  East  St  Louis,  107 
U.  S.  374,  877.  27  L.  428,  424,  2  S.  Ct  264,  267,  affirming  S.  C,  102 
111.  574,  holding  statute  imposing  State  tax  on  ferries  Is  not  uncon- 
stitutional as  exercise  of  power  to  regulate  commerce;  United 
States  V.  Bain,  8  Hughes,  605,  F.  0.  14,496,  reviewing  cases  and 
holding  State  has  authority  to  lease  land  between  end  of  street 
and  channel  of  river  for  a  dock;  Madison  v.  Abbott,  118  Ind.  339, 
21  N.  B.  29,  holding,  where  State  delegates  authority  to  regrulate 
ferries  to  county,  inconsistent  ordinances  of  city  are  inoperative,* 
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Bnrttngton,  etc.,  Co*  v.  Davin,  48  Iowa,  137,  80  Am.  Rep.  d08,  holding 
legislature  may  empower  numicipallty  to  grant  ezclnsiye  ferry 
license;  Marshall  v.  Grimes,  41  Miss.  82,  85,  86,  holding  State  may 
grant  exclusive  ferry  license  over  Mississippi,  and  such  grant  is 
not  usurpation  of  congressional  powers;  OarnHl  t.  Campbell,  108 
Mo.  664,  17  8.  W.  887,  holding  unlicensed  ferry  may  be  enjoined 
by  State  court,  although  enrolled  under  Federal  laws;  J.  S.  Keator, 
etc.,  Oa  T.  St  Croix,  etc,  Co.,  72  Wis.  84,  7  Am*  St  Bep.  857,  88 
N.  W.  541,  holding  State's  grant  of  license  to  erect  log-boom  in  navi- 
gable Hver  is  not  unconstitutionaL  See  also  valuable  discussion 
in  27  Am.  St  Rep.  666,  note. 

Miscellaneous. —  Conway  v.  Taylor,  1  Black,  680,  17  L.  201,  re- 
ferring to  point  raised  in  argument  but  not  decided  by  court 

16  How.  685-647,  14  L.  1047,  BARNEY  v.  SAUNDBRS. 

Judgment  —  Executors  and  administrators. —  Where  Orphans' 
Court  has  settled  administrator's  and  guardian's  accounts,  and  al- 
lowed them  commissions,  such  allowances  cannot  be  reviewed  col* 
laterally  in  another  court  in  suit  involving  a  differ^it  trust  PP- 
540,  541. 

Cited  generally  in  Cooper  v.  Sunderland,  8  Iowa,  129,  68  Am.  Dec 
61,  collecting  cases,  holding  presumption  exists  in  favor  of  Judg- 
ment of  inferior  court  when  jurisdiction   is  shown  on   face  of 
record. 

Criticised  in  Pulliam  v.  Pulliam,  10  Fed.  29,  F.  C.  11,468a,  holding 
statute,  making  executor's  accounts  in  Probate  Court  prima  facie 
correct  does  not  bind  Federal  court 

Trusts.-*  In  United  States,  trustees  receive  fair  compensation  for 
services,  gauged  usually  by  certain  percentage  on  amount  of  es- 
tate; this  may  be  forfeited  if  trustee  acts  dishonestly,  fraudu- 
lently, or  even  negligently,  p.  542. 

Cited  with  approval  and  applied  in  the  following  cases;  Biscoe 
V.  State,  28  Ark.  599,  refusing  to  allow  trustees  who  neglected  trust 
greater  fees  than  were  allowed  by  deed  of  trust;  Muscogee  Lumber 
Co.  V.  Hyer,  18  Fla.  704,  48  Am.  Rep.  886,  allowing  fee  of  $500 
to  trustees  in  foreclosure;  Dayton  v.  Bartlett  88  Ohio  8t  868,  hold- 
ing executor  of  surviving  partner  is  entitled  to  fees  for  settling 
partnership  affairs. 

Trusts. —  Although  there  can  be  no  absolute  rule,  generally  trus- 
tees are  chargeable  with  compound  interest  only  as  a  penalty  for 
wilfully  neglecting  a  trust  or  converting  its  funds;  for  mere  neglect 
to  invest  the  funds,  simple  Interest  is  imposed,  p.  542. 

Approved  and  relied  upon  in  following  citing  cases:  Wbeeler  v. 
Bolton,  92  CaL  178,  28  Pac  662,  reversing  order  charging  executor 
with  compound  interest  on  loss  arising  from  his  netfect;  Ogden  v. 
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Larrabee,  57  IlL  410,  charging  executor  with  interest  componnded 
annoaliy,  where  he  has  wilfully  misapplied  funds;  In  re  Bstate  of 
Camp,  6  Mo.  App.  565,  charging  administrator  with  compound  in- 
terest on  moneys  appropriated  to  his  own  use;  Frey  v.  Admrs.  of 
Frey,  17  M.  J.  Eq.  74,  holding  administratiur  liable  for  simple  inter> 
est  for  failure  to  invest;  HcKnight's.Bzrs.  v.  Walsh,  28  N.  J.  Bq. 
147,  and  McKnight's  Bxrs.  ▼.  Walsh,  24  N.  J.  Eq.  510,  charging 
trustee  with  compound  interest  where  trust  funds  were  used  in  his 
business;  Cook  v.  Lowry,  05  N.  Y.  114,  charging  trustee  with  com- 
pound interest  where  he  used  funds  in  business  and  kept  no  ac- 
count; Grigler  t.  Alexander,  33  Gratt  682,  and  Lovett  y.  Thomas, 
81  Va.  250,  holding  guardian  of  insane  person  and  executor  of  de- 
ceased person  liable  for  simple  interest  for  failure  to  invest;  Knight 
V.  Watts,  26  W.  Ya.  210,  charging  guardian  of  insane  patient  with 
compound  Interest  on  moneys  appropriated  from  ward's  income. 
See  also  exhaustiye  notes  in  00  Am.  Dec.  208,  and  12  Am.  St  Rep. 
314.  Approved  in  Howard  v.  Manning,  65  Ark.  125,  44  S.  W.  1127, 
holding  it  error  to  charge  administrator  arbitrarily  with  10  per  cent 
interest  Cited  generaUy  in  In  re  Ricker's  Bstate,  14  Mont  180, 
35  Pac  060,  20  L.  R.  A.  661,  and  n.,  refusing  to  charge  executor, 
who  fUls  to  deposit  certain  moneys  in  bank,  with  arbitrary  rate  of 
compound  interest 

Modified  in  Gmce  v.  Gruce,  81  Mo.  683,  684,  holding  interest 
should  be  so  compounded  that  the  computation  may  include  all  ac- 
tual and  presumed  gains.  Distinguished  in  Perkins  v.  Hollister, 
50  Vt  850,  851,  853,  7  Aa  606,  607,  refusing  to  charge  executor  with 
compound  interest  where  he  mingles  fund  with  his  own,  but  dis- 
closes all  profits  and  bears  all  losses. 

Trusts. —  Where  trustee  deals  with  funds  without  authority  or 
for  his  own  profit  the  risk  is  his,  but  the  gain  inures  to  benefit  of 
cestui  que  trust  and  usurious  interest  received,  although  unlawful 
gains,  belong  to  the  cestui  que  trust  p.  543. 

Approved  and  rule  followed  in  Boston,  etc.,  Smelting  Go.  v.  Reed, 
23  Colo.  533,  48  Pac  518,  holding,  where  trustee  held  money  subject 
to  court's  order,  but  used  same  in  its  business,  it  must  account  for 
profits;  Perrin  v.  Lepper,  72  Mich.  558,  40  N.  W.  004,  collecting 
cases  and  holding  where  surviving  partner  used  deceased's  invested 
moneys  in  business,  heirs  are  entitled  to  10  per  cent  interest  on 
same;  French  v.  Gurrier,  47  N.  H.  08,  compelling  guardian  to  ac- 
count for  dividends  and  income  from  purchase  and  sale  of  stock. 
Gited  generally  In  Lamar  v.  Micou,  112  U.  S.  466,  28  L.  756,  5  8.  Gt 
226,  revievring  cases  and  holding  investment  of  ward's  property  Is 
governed  by  law  of  ward's  domicile. 

Distinguished  in  Shelton  v.  State,  68  Ind.  888,  holding  county 
treasurer  is  liable  only  for  amount  of  public  moneys,  and  not  for 
interest  received  by  him  on  loans  of  same;  Norwood  v.  Harness, 
08  Ind.  148,  40  Am.  Rep.  745,  holding  administrator  not  liable  for 
moneys  deposited  in  bank  and  lost  through  unforeseen  failure. 
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TnuiteM  are  Uable  for  moneys  lost  through  making  loans  on  per- 
sonal credit  without  security,  p.  545. 

ApproTed  and  applied  in  MattoclLS  t.  Moulton,  84  Me.  652,  24  AtL 
1006,  charging  trustees  with  losses  sustained  by  lending  on  second 
mortgages  and  purchasing  worthless  stock.  See  also  note  in  7 
Am.  Rep.  38,  and  valuable  discussion  in  57  Am.  Rep.  Ill,  note. 

Trustees  are  chargeable  with  sum  deposited  with  private  bank 
and  lost  through  its  failure  where  the  same  is  left  on  deiK>8it  await< 
ing  investment  for  unreasonable  time,  e.  g.,  three  months;  but  not 
for  sums  recently  deposited  in  the  trust  account,  p.  546. 

See  valuable  discussion  in  40  Am.  Dec  515,  note,  and  75  Am.  Dec 
804,  note. 

16  How.  547-^71,  14  L.  1052,  SOUTHARD  T.  RUSSBLL. 

Bill  of  review.— Newly-discovered  eridenoe  which  merely  im- 
peaches the  character  of  witnesses  In  the  original  suit  will  not  sup- 
port a  bill  of  review,  p.  560. 

Approved  and  relied  upon  in  Society  of  Shakers  v.  Watson*  f7 
Fed.  515,  47  U.  8.  App.  170,  refusing  leave  to  file  bill  where  new 
evidence  only  attacks  credibility  of  witnesses  already  unsuccess- 
fully impeached;  Traphagen  v.  Voorhis,  45  N.  J.  Sq.  46,  16  Atl.  1^, 
dismissing  application  to  file  bill  of  review  for  failure  to  disclose 
material  new  evidence;  Ketchum  v.  Breed,  66 'Wis.  09,  26  N.  W.  277, 
refusing  to  entertain  bfll  of  review  where  evidence  relied  on  merely 
impeaches  witnesses. 

Bill  of  review. —  Discovery  of  cumulative  witness  upon  collateral 
question  of  adequacy  of  price  in  suit  to  determine  whether  trans* 
action  la  mortgage  or  conditional  sale  is  not  sufficient  to  support 
bill  of  review,  p.  570. 

Bill  of  review. —  Discovery  of  cumulative  evidence  upon  Utlgated 
fact,  unless,  perhaps,  in  writing  or  matter  of  record,  is  not  suffi- 
cient; it  must  be  different  and  of  very  decided  and  controlling 
character,  pp.  569,  570. 

Approved  and  applied  in  United  States  v.  Bolton,  24  Fed.  Oas. 
1200,  holding  Oircoit  Court  cannot  review  action  of  land  commis- 
sioners, a  fortiori  where  new  evidence  is  of  doubtful  admissibility; 
Fox  V.  Beynblds,  24  Ind.  50,  denying  motion  for  bill  of  review, 
where  newly-discovered  evidence  is  merely  corroborative;  HIU  v. 
Roach,  72  Ind.  62,  granting  review  of  Judgment  after  appeal,  where 
evidence  discovered  Is  new  and  material;  Hines  v.  Driver,  100  Ind. 
826,  denying  new  trial  where  newly-discovered  evidence  ocmsists 
of  mere  cumulative  admissions  of  party;  Ketchum  v.  Breed,  66  Wis. 
99,  26  N.  W.  277,  refnslns  biU  of  review  where  evidence  relied  on 
Is  merely  cumulative  and  Impeaching.  See  also  valnable  and  ex- 
haustive note  In  20  Am.  Dec  171,  distinguishing  between  discovery 
of  new  witnesses  and  of  new  written  evidence  in  this  regard. 
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Bill  of  reritw  will  not  lie  for  errors  of  law  alleged  on  face  of 
decree  after  Judgment  of  appellate  court;  remedy  Is  by  application 
to  that  court  to  amend  such  errors,  p.  570. 

Cited  and  principle  followed  in  Kingsbury  y.  Buckner,  134  U.  S. 
671,  672,  33  L.  1056,  10  St  Ot  645,  coUecting  cases  and  holding  in- 
fant cannot  by  bill  in  court  of  first  instance,  impeach  decree  directed 
by  appellate  court  for  errors  apparent  on  record;  Klmberly  v.  Arms, 
40  Fed.  553,  554,  holding  bill  cannot  be  filed  in  Circuit  Court  to  re- 
view decree  entered  by  mandate  of  Supreme  Court;  State  v.  -White 
(Fla.),  24  So.  166,  awarding  prohibition  against  entertaining  bill  to 
review  decree  of  appellate  court;  Kingsbury  v.  Buckner,  70  111.  517, 
holding,  after  affirmance  of  decision  declaring  trust,  question  may 
not  be  reconsidered  on  second  appeal;  McGregor  v.  Qardner,  16 
Iowa,  548,  striking  out  petition  for  review  of  decree  after  affirm- 
ance by  appellate  court;  Nashua,  etc.,  R.  R.  v.  Boston,  etc.,  R.  R., 
169  Mass.  163,  47  N.  B.  608,  dismissing  bill  of  review  to  revise  final 
decree  after  appeal  for  alleged  errors  of  law;  Ryerson  v.  Eldred, 
18  Mich.  492,  discountenancing  bill  of  review  allowed  by  lower  court 
without  leave  of  Supreme  Court,  or  showing  of  new  evidence; 
King  V.  Ruckman,  22  N.  J.  Eq.  553,  refusing  to  hear  motion  for  re- 
hearing after  reversing  decree  and  remanding  case;  Henry  v.  Davis, 
13  W.  Ya.  253,  refusing  to  entertain  bill  for  error  apparent  in 
decree  after  affirmance  of  same  on  appeaL 

Distinguished  In  Cleveland  v.  Quilty,  128  Mass.  579,  holding,  where 
appeal  from  decree  fails  because  appellant  does  not  show  proper 
status,  lower  court  has  power  to  modify  decree. 

Bill  of  review  will  not  lie  In  case  of  newly-discovered  evidence 
after  the  publication  or  decree  below,  where  decision  has  been  had 
on  appeal,  unless  the  appellate  court  reserves  the  right  in  its  decree 
or  grants  the  permission  on  application,  p.  571. 

The  following  approve  and  rely  upon  this  holding:  United  States 
V.  Knight,  1  Black,  489,  17  L.  80,  refusing  to  entertain  motion  to 
modify  order  already  entered,  in  exercise  of  special  Jurisdiction; 
Gaines  v.  Rugg,  148  U.  S.  241,  37  L.  487,  13  6.  Ct  616,  holding,  where 
appeal  has  reversed  decree  only  as  to  award  of  rents,  Circuit  Court 
must  not  hear  further  evidence  as  to  title;  In  re  Potts,  166  U.  S. 
267,  268,  41  L.  995,  996,  17  S.  Ct.  521,  522,  holding,  where  Federal 
court  decides  that  patent  has  been  infringed  and  remands  case.  Cir- 
cuit Court  cannot  grant  rehearing  for  newly-discovered  evidence; 
Klmberly  v.  Arms,  40  Fed.  553,  554,  refusing  leave  to  file  bill  of 
review  of  decree  entered  by  mandate  of  Federal  Supreme  Court: 
Franklin  Savings  Bank  v.  Taylor,  53  Fed.  866,  9  U.  8.  App.  406,  hold- 
ing, where  decree  establishing  trustee's  power  to  mortgage  has 
t>een  affirmed,  bill  of  review  will  not  lie;  Gregory  t.  Pike,  67  Fed. 
852,  21  U.  S.  App.  658,  holding  affidavits  containing  new  matter 
cannot  be  introduced  on  petition  for  rehearing;  In  re  Game  well, 
etc.,  Co.,  78  Fed.  910,  912,  88  U.  S.  App.  452,  granting  in  appellate 
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court  permission  to  file  in  Circnit  Court  bill  of  revleir  on  newly-dis- 
covered evidence;  SiKdety  of  Shakers  y.  Watson,  T7  Fed.  518,  47  U. 
H.  App.  170,  holding  application  to  file  bill  of  review  in  Circuit  Court 
should  be  made  to  Circuit  Court  of  Appeals;  Seymour  v.  White  Co.. 
92  Fed.  115,  granting  application  for  leave  to  file  bill  in  Circuit 
Court  as  of  course;  Malone  v.  Carroll,  33  Ala.  195,  holding,  after 
appellate  court  has  remanded  cause,  respondents  cannot  offer  new 
testimony  and  file  cross-bill;  Bloxham  v.  F.  C.  &  R.  B.  R.,  39  Fla. 
287,  22  So.  705,  dismissing  bill  of  review  filed  without  leave,  and 
granting  permission  to  file  same  after  entry  of  decree;  Schaefer  v. 
Wunderle,  154  IlL  582,  583,  39  N.  E.  624,  holding  leave  of  court  is 
necessary  to  file  bill  of  review  after  affirmance  of  decree;  Hill  v. 
Roach,  72  Ind.  62,  entertaining  bill  to  review  judgment  for  newly- 
discovered  evidence  after  appeal;  State  t.  Superior  Court,  8  Wash. 
593,  36  Pac.  443,  prohibiting  action  by  lower  court  to  modify  decree 
entered  by  direction  of  appellate  court 

Approved  also  in  Bissell,  etc.,  Co.  v.  Goshen  Sweeper  Co.,  72 
Fed.  552,  43  U.  S.  App.  47,  holding,  where  appellate  court  affirms 
order  for  perpetual  injunction,  lower  court  may  not  temporarily 
suspend  or  modify  same;  McGregor  v.  Gardner,  16  Iowa,  550,  551, 
dismissing  bill  of  review  for  want  of  jurisdiction  in  appellate  court; 
Crews  V.  Richards,  14  Or.  444,  13  Pac.  68,  reviewing  cases  and  dis- 
missing bill  to  set  aside  decree  where  evidence  relied  on  is  not 
newly  discovered.  Approved  in  dissenting  opinion  in  Bloxham  v. 
F.  C.  ft  P.  R.  R.,  89  Fla.  294,  22  So.  707,  majority  dismissing  bill 
tiled  without  leave  and  granting  permission  to  file  same  after  entry 
of  decree.  Cited,  but  not  applied  or  followed,  in  Jacks  v.  Adair, 
83  Ark.  172,  holding  court  has  not  jurisdiction  to  prohibit  chan- 
cellor from  entertaining  bill  of  review;  Gale  v.  Nickerson,  144  Mass. 
418.  11  N.  B.  719,  dismissing  petition  for  revision  of  decree  because 
it  fails  to  allege  newly-discovered  evidence. 

Distinguished  in  Nessley  v.  Ladd,  30  Or.  565,  48  Pac  421,  holding, 
under  State  procedure,  suit  to  set  aside  decree  may  be  filed  without 
leave.  Denied  in  Putnam  v.  Clark,  85  N.  J.  Bq.  149,  152,  dismissing 
application  for  leave  to  file  bill  of  review  on  ground  of  newly-dis- 
covered evidence. 

16  How.  571-580,  14  L.  1068,  SLICBR  v.  BANK  OF  PITTSBURG. 

Custom  and  usages  —  Judgment. —  Where  it  is  the  custom  In 
Pennsylvania  for  prothonotary  to  take  confession  of  judgment  in 
writing  without  entry  in  the  minutes  or  dockets,  such  usage  con- 
stitutes the  law,  and  such  Judgment  on  foreclosure  of  mortgage  is 
valid  and  binding,  pp.  577,  578. 

Distinguished  in  Taylor  v.  Runyan,  8  Iowa,  488,  holding  tran- 
script of  minute  entry  of  judgment  In  Pennsylvania  court  Is  not 
sufficient  basis  for  judgment  In  Iowa  court 

Bridenoe. —  Where  mortgagor  confesses  judgment,  and  execution 
issues  on  bis  consent,  and  be  and  his  heirs  acquiesce  in  mortgagee's 
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poflaesslon  for  thirty  years,  courts  will  presume  that  prothonotary 
compiled  with  the  law  in  entering  judgment  on  the  docket,  which 
has  been  lost,  p.  579. 

Lach— . —  Where  mortgagor  confesses  Judgment  and  he  and  his 
heirs  acquiesce  in  mortgagee's  possession  for  thirty  years,  during 
which  value  of  property  advances  and  same  is  sold  to  different  pur- 
chasers, equity  wlU  give  no  relief  even  though  there  is  no  legal 
Judgment  entered,  p.  579. 

Appeal  and  error  —  Judgement. —  Where  docket,  part  of  which 
Is  lost,  does  not  show  entry  of  confessed  judgment,  court  has  dis- 
cretion to  order  entry  nunc  pro  tunc,  the  exercise  of  which  no  court 
can  revise,  p.  579. 

Approved  and  applied  In  In  re  M'Gonigle,  2  Fed.  769,  amending 
order  of  sale  In  bankruptcy  nunc  pro  tunc;  Doane  v.  Glenn,  1  Oolo. 
458,  reviewing  cases  and  inserting  in  record,  nunc  pro  tunc,  order 
allowing  bill  of  exceptions  omitted  from  record  by  mistake;  Election 
Gases,  65  Pa.  St  85,  allowing  court  to  order  amendment  of  petition 
in  election  contest  nunc  pro  tunc,  by  adding  new  specification  of 
falsity;  Barton  v.  South  Jordan,  etc.,  Inst,  10  Utah,  350,  37  Pac. 
577,  holding,  where  A.  corrects  defendant's  name  In  attachment 
process  nunc  pro  tunc,  his  lien  maintains  its  priority.  Gited  gen- 
erally in  Welch  v.  Gounty  Gourt  29  W.  Va.  68,  1  S.  B.  840,  collect- 
ing and  collating  authOTitles  on  power  of  appellate  courts  to  review 
matters  In  discretion  of  lower  courts. 

Mortgagor  cannot  redeem  twenty  years  after  forfeiture  and  pos- 
session, and  in  same  period  after  mortgagee  brings  foreclosure,  the 
mortgage  will  be  presumed  to  have  been  discharged  unless  drcum- 
Btances,  such  as  payment  of  Interest  or  acknowledgment  of  existing 
mortgage,  repel  such  presumption,  p.  580. 

Approved  and  applied  in  Byrd  v.  McDanlel,  88  Ala.  27,  refusing 
to  entertain  bill  to  redeem  mortgaged  slaves  after  lapse  of  six 
years. 

16  How.  580-599,  14  L.  1066,  OALVBRT  v.  BRADLEY. 

Mortgages. —  Qnsure,  whether  mortgagee  of  leasehold  Interest 
pledged  as  security  for  debt,  but  of  which  mortgagee  has  never  had 
possession,  is  responsible  for  performance  of  all  covenants  of  lease 
which  would  bind  regular  assignee  thereof,  pp.  593,  594,  595. 

See  valuable  discussion  of  rights  and  liabilities  after  assignment 
sf  lease  in  10  Am.  St  Bep.  562,  note. 

Mortgages  —  Assignments. —  To  do  justice,  it  is  necessary  to  un- 
flMHtniiil  things  as  they  really  are  and  construe  instruments  accord- 
ing to  the  intent  of  the  parties.  So  held  in  construing  assignment  of 
iMMMhoW  to  mortgagee,  p.  508. 
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Quoted  witb  approval  In  National  Ins.  Co.  t.  Onme,  16  Md.  288, 
77  Am.  Dec  202,  holding  policy  insuring  A.,  payable  to  B.,  needs 
no  further  assignment  to  enable  B.  to  recover;  Franklin  t.  National 
Ins.  Ck>.,  43  Mo.  495,  holding  policy  insuring  A.,  payable  to  B.,  ad- 
mits that  B.  has  insurable  interest;  in  dissenting  opinion,  Watson 
T.  Bane,  7  Md.  181. 

Leases. —  It  is  the  settled  law  of  Bngland  that  party  taking  as- 
signment of  lease  as  security  for  money  lent,  obtains  the  whole  in- 
terest and  becomes  liable  for  rent  though  he  has  never  occupied  or 
become  possessed  in  fact,  p.  594. 

Approved  and  rule  followed  in  Babcock  v.  Scoville,  56  111*  464, 
holding  absolute  assignees  of  term  of  years  liable  for  rent,  although 
they  do  not  enjoy  possession. 

Where  lease  is  made  by  several  joint  owners,  reserving  rent  to 
each  in  proportion  to  his  interest,  a  covenant  to  keep  in  repair  is 
joint,  and  two  owners  representing  one  interest  cannot  alone  main- 
tain an  action  for  a  breach  of  such  covenant,  p.  599. 

Oited  with  approval  in  Oleaves  v.  Lord,  8  Gray,  68,  holding  agree- 
ments with  joint  owners  to  act  as  ship's  husband,  is  Joint;  to  pro- 
cure insurance  is  severaL 

16  How.  599-609,  14  L.  1074,  BARLY  v.  ROGBR& 

Compromise. —  Where,  in  controverted  case,  parties  agree  that 
creditor  will  receive  a  less  sum  than  judgment  calls  for,  if  debtor 
pays  by  a  limited  day,  original  judgment  becomes  revived  in  full 
force  if  debtor  fails  to  pay  on  day  limited,  pp.  608,  609. 

Oited  with  appro vaT  and  rule  applied  as  follows:  Brown  v.  Spof- 
ford,  95  U.  S.  484,  24  L.  510,  refusing  to  enforce  compromise  where 
debtor  did  not  make  payments  at  stipulated  times;  Memphis  v. 
Brown,  1  Flipp.  206,  F.  O.  9,415,  holding  unperformed  agreement  to 
lend  money  in  consideration  of  release  from  contract  does  not  op- 
erate as  release;  Humphreys  v.  Third  National  Bank,  75  Fed.  859, 
43  U.  S.  App.  698,  holding,  where  indorsee  receives  only  part  pay- 
ments of  compromise  from  Indorser,  he  does  not  waive  right  to  sue 
on  original  note. 

Where  judgment  below  omits  to  name  interest,  and  Supreme 
Court,  on  stipulation  of  parties,  affirms  judgment  as  it  stands,  exe- 
cution will  issue  for  judgment  and  costs  without  interest,  pp.  608, 
609. 

Oited  generally  in  Bain  v.  Peters,  44  Fed.  808,  holding,  where 
insolvent  debtors  of  insolvent  national  bank  assign,  preferring  bank, 
debt  preferred  in  absence  of  provision  carries  interest. 

Appeal  and  error  —  Bzeeution. —  Motion  to  stay  czeentloo  bo* 
cause  creditOTs  of  judgment  creditor  have  attached  judgment  debt 
In  debtor's  hands,  is  addressed  to  discretion  of  oourt*  and  Its  Jiidf* 
ment  is  not  rovisable  on  appeal,  p.  609. 
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Approved  and  applied  in  the  following  citing  cases:  McCargo  ▼. 
Chapman,  20  How.  556,  15  L.  1022,  dismissing  writ  of  error  brought 
to  review  order  qnashlng  execution;  Loeber  v.  Schroeder,  149  U.  S. 
585,  37  L.  859,  13  S.  Ot  936,  76  Md.  352,  n.,  dismissing  writ  of  error 
brought  to  review  refusal  to  quash  writ  of  fieri  facias;  The  Blmlra, 
16  Fed.  136,  denying  appeal  from  order  refusing  to  quash  executions 
in  admiralty. 

Api>dal  and  error. —  Quaere,  whether  writ  of  error  is  proper  rem- 
edy to  review  order  refusing  to  stay  execution,  p.  609. 

Attaehments. —  Quaere,  whether  attachment  from  State  court  can 
obstruct  collection  of  debt  by  process  from  United  States  courts, 
p.  609. 

16  How.  610-619,  14  L.  1079,  EARLY  v.  DOB. 

Statutes. —  Every  statute  must  be  construed  from  ^e  words  In 
it,  and  that  construction  is  to  be  preferred  which  gives  to  all  words 
an  operative  meaning;  publication  "for  at  least  twelve  successive 
weeks,"  means  more  than  "  for  twelve  successive  weeks,"  p.  617. 

Taxation. —  Where  law  requires  tax  sales  to  be  published  "once 
a  week  for  at  least  twelve  successive  weeks,"  the  period  of  publica- 
tion must  cover  at  least  eighty-four  days  and  twelve  publications 
on  successive  weeks,  with  sale  on  day  of  last,  eighty-two  days  from 
first,  wiU  not  be  sufficient,  p.  617. 

Cited  with  approval  and  relied  upon  as  follows:  Wilson  v.  North- 
western, etc,  Co.,  66  Fed.  39,  27  U.  S.  App.  526,  holding  publication 
for  twenty-seven  days  is  not  publication  "  for  at  least  four  weeks; " 
State  V.  Tucker,  82  Mo.  App.  628,  holding  statute  requiring  notice  of 
election  to  be  published  "four  weeks,"  means  twenty-eight  days; 
Parsons  v.  Lanning,  27  N.  J.  Bq.  71,  refusing  to  confirm  sale  made 
twenty-six  days  after  first  notice,  where  law  required  notice  for 
"at  least  four  weeks;"  Finlayson  v.  Peterson,  5  N.  Dak.  588,  57 
Am.  St  Rep.  586,  67  N.  W.  954,  33  L.  R.  A.  534,  holding,  where  law 
requires  publication  "  for  six  successive  weeks  at  least,"  forty-two 
days  must  intervene  between  first  notice  and  sale;  In  re  North 
Whitehall  Township,  47  Pa.  St  161,  holding  statute  providing  for 
three  weeks'  notice  of  meeting  Is  not  satisfied  by  three  weekly  no- 
tices in  less  than  three  weeks  before  meeting.  See  also  note  in  44 
Am.  Dec.  239,  and  exhaustive  notes  with  collection  of  cases  in  75 
Am.  Dec  708,  and  46  Am.  Rep.  411.  Approved  in  dissenting  opin- 
ion in  State  v.  Yellow  Jacket,  etc.,  Co.,  5  Nev.  435,  majority  agree- 
ing that  publication  "  for  three  weeks,"  need  not  extend  over  twenty- 
one  days. 

Distinguished  in  Savings  &  L.  Soc  v.  Thompson,  32  CaL  851,  352, 
holding  publication  of  summons  for  three  calendar  months  suffi- 
cient, though  three  full  lunar  months  had  not  elapsed;  In  re  O'Sul- 
livan,  84  CaL  448,  24  Pac  283,  interpreting  State  statute  requiring 
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publication  of  notice  of  probate  sale;  Decker  t.  HtIsb,  4  Oolo.  561, 
holding,  under  State  statute,  publication  ''for  ttiree  sucoesslTe 
weeks  "  need  not  cotot  twenty-one  days;  Morrow  v.  Weed,  4  Iowa, 
188,  66  Am.  Dec.  181,  holding,  under  statute  requiring  publication 
''for  three  successlye  weeks,"  three  publications,  in  successlTe 
weeks,  suffice;  Leffler  t.  Armstrong,  4  Iowa,  480,  68  Am.  Dec.  677, 
holding  "thirty  days'"  notice  Is  giyen  where  publication  Is  made 
weekly  for  five  weeks  and  thirty  days  Intenrenes  between  first 
notice  and  sale. 

Taxation. —  Officer  appointed  to  make  sales  must  do  all  as  he  is 
directed  by  law  under  which  he  acts;  he  may  not  by  misconstruc- 
tion of  law  anticipate  time  of  sa^*for  law  always  presumes  that 
owner  may  prevent  same  by  payment  of  amount  of  demand  against 
him,  p.  617. 

Approved  and  applied  in  Cooke  v.  Pennington,  15  8.  O.  108,  refus- 
ing to  uphold  tax  title  where  sale  was  advertised  for  May  7th  and 
held  on  May  5th.  Approved  in  dissenting  opinion  in  Sealing  v. 
Lawrence,  27  Ohio  St  440,  majority  holding  misprint  of  date  of 
sale  of  "  25th  **  instead  of  "  28d,''  does  not  Invalidate  sale  if  another 
notice  gives  correct  date. 

Where  tax  sale  is  held  before  expiration  of  time  required  by  law 
for  publication  of  notice,  court  may  Instruct  Jury  that  sale  is  invalid 
and  of  no  effect,  p.  617. 

Approved  and  rule  applied  In  Quaranty  Trust  Co.  v.  Oreen  Cove 
R.  R.,  180  U.  S.  148,  85  L.  120,  11  S.  Ct  516,  holding  absent  defend- 
ant is  not  estopped  by  decree  of  foreclosure  where  summons  was 
not  published  for  sufficient  time. 

Taxation. —  An  individual  cannot  be  divested  of  his  property  with- 
out his  consent  until  every  substantial  requisite  of  law  has  been 
complied  with;  proof  of  the  regularity  of  the  proceedings  devolves 
on  the  person  claiming  under  the  sale,  p.  618. 

Approved  and  rule  applied  in  the  following  citing  cases:  United 
States  V.  Pacific  B.  R.,  1  McCrary,  7, 1  Fed.  102,  holding  assessment 
of  income  tax  as  required  by  law.  Is  essential  to  creation  of  lien; 
United  States  v.  Allen,  14  Fed.  265,  holding  purchaser  at  sale  for 
taxes  without  notice  and  demand  provided  by  law,  acquires  no  title; 
Dorrance  v.  Raynsford,  67  Conn.  6,  52  Am.  St  Rep.  267,  84  AtL  707, 
holding  burden  of  proof  of  title  Is  on  party  claiming  under  admin- 
istrator's deed;  Gavin  v.  Shuman,  28  Ind.  84,  collecting  cases  and 
refusing  to  quiet  title  of  purchaser  at  tax  sale  where  proof  of 
regularity  of  sale  is  lacking;  Hopper  v.  Malleson,  16  N.  J.  Bq.  884. 
refusing  to  confirm  tax  title  in  absence  of  proof  that  assessment 
was  made  on  account  of  land  sold  as  law  requires.  See  also  note, 
46  Am.  Dec.  227. 

Miscellaneous. —  Stebblns  v.  Anthony,  5  Colo.  858,  criticising  Su- 
preme Court's  computation  of  days;  State  v.  Yellow  Jacket  etc.,  Co.. 
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5  Ney.  426,  ^27,  misapplying  principal  case  to  differently-worded 
statute;  O'Hara  v.  Parker,  27  Or.  174,  89  Pac.  1008,  erroneously 
citing  case  to  point  that  publication  **  for  four  weeks  successlyely,** 
means  twenty-eight  days*  notice. 

16  How.  619-622,  14  L.  1083,  CERVANTES  V.  UNITED  STATES. 

Appeal  and  error. —  The  District  Court  of  the  northern  district  ol 
California  has  no  jurisdiction  over  land  In  southern  district  and 
where  It  does  not  appear  from  record  that  land  claimed  Is  in 
northern  district,  judgment  of  court  of  that  district  will  be  reversed, 
p.  621. 

Miscellaneous. —  Ferris  v.  Coover,  10  Cal.  616,  referring  to  opin- 
ion of  commissioner  in  lower  court;  Cervantes  y.  United  States,  5 
Fed.  Cas.  880,  further  hearing  of  same  case. 

16  How.  622-635,  14  L.  1084.  DBSHLBR  v.  DODGE. 

Courts. —  Eleventh  section  of  judiciary  act,  denying  assignee's 
right  to  bring  action  in  District  or  Circuit  Court,  to  recover  contents 
of  promissory  note  or  other  chose  In  action,  unless  assignor  had 
such  right,  does  not  apply  to  action  to  recover  the  thing  In  specie 
or  damages  for  its  detention,  e.  g.,  replevin  to  recover  bank  notes, 
p.  68L 

Cited  with  approval  and  rule  applied  as  follows:  Ambler  v.  Ep- 
plnger,  137  U.  S.  482,  34  L.  766,  11  S.  Ct  174,  entertaining  bill  by 
assignee  of  claim  for  damages  for  cutting  timber  from  land  of 
assignor;  Bushnell  v.  Kennedy,  9  Wall.  391,  19  L.  788,  holding  Fed- 
eral courts  have  jurisdiction  over  suit  to  collect  Indebtedness  by 
assignee  of  same. 

Courts. —  The  eleventh  section,  as  above,  applies  to  suit  on  chose 
of  action  to  enforce  the  contract,  but  the  remedy  for  tortious  taking 
or  detention  of  chattel  itself  accrues  to  person  having  right  of  prop- 
erty or  possession,  and  non-resident  assignee  of  bank  notes  dis- 
trained before  assignment  for  taxes,  may  sue  to  recover  same  In 
Federal  courts,  p.  631. 

Approved  and  applied  In  following  citing  cases:  Corbin  v.  County 
of  Black  Hawk,  105  U.  S.  666,  26  L.  1139,  dismissing  bill  for  specific 
performance  of  contract  where  right  of  assignor  to  sue  in  Federal 
court  Is  not  shown;  Mexican  National  R.  R.  v.  Davidson,  157  U.  S. 
206,  39  L.  674,  15  S.  Ct.  565,  holding  assignee  of  action  to  recover 
amount  due  on  contract  may  not  sue  on  same  in  Federal  court; 
Clarke  v.  Janesville,  1  Biss.  101,  F.  C.  2,854,  holding  bond  given 
by  city  to  railroad  in  same  State  cannot  be  sued  on  in  Circuit  Court 
by  non-resident  assignee;  Barney  v.  Globe  Bank,  5  Blatchf.  114,  F. 
C.  1,031,  upholding  Circuit  Court's  jurisdiction  where  bill  is  for 
damages  for  neglect  to  protest  certain  drafts;  Wilkinson  v.  Wilkin- 
son, 2  Curt  584,  F.  0.  17,677,  dismissing  bill  by  assignee  calling 
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for  acconiit  of  sales  of  mortgaged  property;  Simons  y.  TpsUanti 
Paper  Co.,  33  Fed.  194,  rejecting  assignee's  snit  for  damages  for 
breach  of  oral  contract  to  boy  and  pay  for  goods;  Marine  Ins.  Oo.  t. 
St  Louis,  etc.,  Ry.  Co.,  41  Fed.  045,  holding  statute  requiring  as- 
Bignor  of  chose  in  action  to  be  made  party,  does  not  apply  to  suit 
by  insurance  company  subrogated  to  insured's  rights;  Massachu- 
setts, etc.,  Oo.  ▼.  Cherokee,  42  Fed.  758,  upholding  action  in  Fedora) 
court  by  non-resident  assignee  of  bonds  to  recover  possession  of 
same;  Jewett  y.  Bradford,  etc.,  Co.,  45  Fed.  802,  maintaining  Juris- 
diction of  Circuit  Court  over  suit  by  non-resident  assignee  of  stock 
to  compel  its  transfer  upon  books;  Conn  v.  Chicago,  B.  &  Q.  R.  Co., 
48  Fed.  178,  holding  claim  for  overcharges  in  freight  is  not  chose 
in  action,  within  meaning  of  above  section.  Cited  generally  in 
Pritchard  v.  Norwood,  155  Mass.  542,  80  N.  E.  81,  holding  replevin 
will  lie  for  a  promissory  note. 

Distinguished  in  Blacklock  v.  Small,  127  U.  8.  103,  82  L.  78,  8  & 
Ct  1098,  dismissing  bill  by  assignee  to  enforce  bond  and  foreclose 
mortgage;  Jackson  v.  Pearson,  60  Fed.  115,  117,  holding,  where 
county  subscribed  for  stock  to  be  paid  for  by  bonds,  and  bonds  were 
never  issued,  suit  to  obtain  them  was  to  **  recover  contents  of 
chose  in  action.^ 

In  replevin  for  goods,  defendant  may  plead  property  in  another 
either  in  abatement  or  bar,  per  Catron,  J.,  dissenting,  p.  684. 

Approved  in  Beals  v.  Wuerpul,  24  Ark.  275,  holding  in  replevin,  de- 
fendant may  plead  pendency  of  former  action  of  replevin  in  abate- 
ment 

Beplevln. —  Goods  seised  for  taxes  due  cannot  be  replevied  by 
the  owner,  per  Catron,  J.,  dissenting,  p.  634. 

Approved  in  Armel  v.  Lendrum,  47  Iowa,  687,  and  Morgan  v. 
Zenor,  88  Iowa,  178,  55  N.  W.  198,  refusing  to  replevy  goods  seized 
under  writ  of  execution. 

Miscellaneous.— Ohio  Life,  etc.,  Co.  v.  Debolt,  16  How.  442.  14 
L.  1008,  concurring  opinion,  citing  facts  of  principal  case  as  in- 
stance of  usurpation  of  power  by  Federal  court;  Dodge  v.  Wool- 
sey,  18  How.  863,  15  L.  414,  a  further  appeal  litigating  same 
matter  as  principal  case;  Dixwell  v.  Jones,  2  DHL  185,  note,  F.  C. 
8,937,  and  Piqua  Bank  v.  Knoup,  6  Ohio  St  436,  dissenting  opinion, 
referring  to  principal  case  as  example  of  usurpation  of  State's 
rights. 

16  How.  685-659,  14  L.  1090,  DOB  v.  BRADBN. 

Treaty. —  Written  declaration,  annulling  and  declaring  void  cer- 
tain Spanish  grants  in  Florida,  and  annexed  to  treaty  of  ceaaloii 
at  time  of  ratification,  is  as  binding  as  if  Inserted  in  body  of 
p.  656. 

See  valuable  note  in  81  Am.  Dec.  587. 
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Distingaished  In  New  York  Indians  y.  United  States,  170  U.  S. 
23.  42  L.  986,  18  S.  Gt  536,  holding,  where  treaty  was  ratifl^/  dnb- 
lect  -to  pioTiso  whieh  was  omitted  fiom  all  piibUoati<m»  of  treaty, 
sttch>  proviso  was  not  part  of  treaty. 

TreatLes. —  Power  of  king  of  Spain  to  annul,  by  treaty  or  other- 
wise a  royal  grant  is  a  political  not  a  judicial  question,  and  was 
decided  afflrmatiyely  by  president  when  he  ratified  treaty,  p.  657. 

Approyed  and  applied  in  In  re  Race  Horse,  70  Fed.  607,  refusing 
to  pass  upon  power  of  Indian  tribes  to  enter  into  treaty. 

Treaty  is  a  law  made  by  proper  authority,  and  courts  of  Justice 
must  -interpret  and  administer  it  according  to  its  terms,  but  cannot 
annul  or  disregard  any  of  its  terms^  p.  657. 

Approved  and  applied  in  Den  y.  Hoboken,  etc.,  Co.,  18  How.  285, 
15  L.  378,  holding  warrant  of  distress  issued  by  treasury  depart- 
ment Is  condusiye  eyldence  of  facts  recited;  Hold^n  y.  Joy,  17  Wall. 
2i2,  21  L.  534,  holding  courts  are  bound  by  acts  of  ezectitlye  depart- 
ment recognizing  Indian  tribes,  as  States;  Lacrolz  y.  Ssi^bal,  87 
La.  Ann.  537,  refusing  to  pass  upon  constitutionality  of  treaty  with 
France  protecting  trade-marks;  Caldwell  y.  Wil6on,  121  N.  0.  455. 
28  S.  B.  556,  holding,  where  statute  giyes  govemot'  power  to  re- 
moye  from  office  and  appoint  successor,  such  action  Is  due  process 
of  law.    See  also  valuable  note  In  81  Am.  Dec.  540. 

Spanish  grant. —  Where  land  in  royal  grant  was  deeded  before 
ratiflcatlon  of  treaty  annulling  the  grant,  fbct  that  grantee  of  deed 
was  dticen  of  United  States  does  not  change  effect  of  the  annul- 
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ABATEMENT— 14. 

1.  It  Is  a  bad  mode  of  pleading  to  unite  pleas  in 
•abatement  and  pleas  to  tne  merits.     And  if  after 

gleas  in  abatement,  a  defense  be  interposed,  go- 
ig  to  the  merits  of  the  controversy,  the  grounds 
alleged  in  abatement  become  thereby  Immaterial 
and  are  waived* 

Sbeppard  v.  Graves,  (505)     518 

2.  In  this  case  as  in  the  preceding,  it  is  de- 
cided, that  where  the  plaintiff  averred  enough  to 
show  the  Jurisdiction  oi  the  court,  and  the  defend- 
ant pleaded  in  abatement  that  the  plaintiff  was 
disabled  from  bringing  the  suit,  on  account  of 
resi  lence.  it  wns  iucumuent  upon  the  defendant  to 
sustain  the  allegation  by  proof. 

Same  v.  Same,  (512)     521 

3.  Until  that  was  done,  it  was  not  neces- 
sary for  the  plaintiff  to  offer  any  evidence  upon 
the  subject. 

Id.  (lb.)     521 

ACCOUNTS— 16. 

1.  There  were  two  trustees  of  real  and  personal 
estate  for  the  benefit  of  a  minor.  One  of  the  trus- 
tees was  filso  administrator  de  bonis  non  upon 
the  estate  of  the  father  of  the  minor,  and  the  otner 
trustee  was  appointed  guardian   to  the  minor. 

2.  When  the  minor  arrived  at  the  proper  age, 
>and  the  accounts  came  to  be  settled,  the  following 

rules  ought  to  have  been  applied. 

3.  The  trustees  ought  not  to  have  been  charged 
with  an  amount  of  money,  which  the  administra- 
tor trustee  had  paid  himself  as  commission.  That 
item  was  allowed  by  the  Orphans*  Court,  and  Its 
•correctness  cannot  be  reviewed,  collaterally,  by 
another  court. 

Barney  v.  Saunders  et  al.  (635)     1047 

4.  Nor  ought  the  trustees  to  have  been  charged 
with  allowances  made  to  the  guardian  trustee. 
The  guardian's  accounts  also  were  cognisable  by 
the  Orphans*  Court.  Having  power  under  the  will 
to  receive  a  portion  of  the  income,  the  guardian's 
receipts  were  valid  to  the  trustees. 

Id.  (lb.)     1047 

6.  The  trustees  were  properly  allowed  and  credit- 
•ed  by  five  per  cent,  on  tne  principal  of  the  personal 
estate,  ana  ten  per  cent,  on  tne  income. 

Id.  (lb.)     1047 

6.  Under  the  circumstances  of  this  case,  the 
trustees  ought  not  to  have  been  charged  upon  the 
principle  of  six  months*  rests  and  comi>ound  In- 
terests. 

Id.  (lb.)     1047 

7.  The  trustees  ought  to  have  been  charged  with 
4111  gains,  as  with  those  arising  from  usurious 
luans,  unknown  friends,  or  otherwise. 

Id.  (lb.)     1047 

8.  The  trustees  ought  not  to  have  been  credited 
with  the  amount  of  a  sum  of  money,  deposited 
•with  a  private  banking  house,  and  lost  by  its  fail- 
ure, so  fnr  as  related  to  the  capital  of  the  estate, 
but  ought  to  have  been  credited  for  so  much  of 
the  loss  as  arose  from  the  deposit  of  current  col- 
lections of  income. 

Id.  (lb.)     1047 

ADMIRALTY— 13. 

1.  The  usage  upon  the  River  Ohio  is,  that  when 
"the  steamboats  are  approaching  each  other  in  op- 
14  li.  ed. 


?osite  directions,  and  a  collision  is  apprehended, 
he  descending  boat  must  stop  her  engine,  ring 
her  bell,  and  float;  leaving  the  option  to  the  as- 
cending boat  how  to  pass. 

Williamson  v.  Barrett,  (101)       68 

2.  The  descending  t>oat  was  not  bound  to  back 
her  engines,  and  it  was  correct  in  the  Circuit  Court 
to  refuse  leaving  to  the  lury  the  question  whether 
or  not,  in  fact,  such  backing  of  the  engines  would 
have  prevented  the  collision,  where  the  ascending 
boat  was  manifesting  an  intention  to  cross  the 
river. 

Id.  (lb.)       68 

3.  The  proper  measure  of  damages  is  a  sum 
sufficient  to  raise  the  sunken  boat,  repair  her  and 
compensate  the  owners  for  the  loss  of  her  use  dur- 
ing the  time  when  she  was  being  refitted. 

Id.  (lb.)       68 

4.  In  a  case  of  collision,  upon  the  River  Mis- 
sissippi, between  the  steamboats  Iowa  and  Dec- 
laration, whereby  the  Iowa  was  sunk,  the  weight 
of  evidence  was,  that  the  Iowa  was  in  fault,  and 
the  libel  filed  by  her  owners  against  the  owners 
of  the  Declaration  was  properly  dismissed. 

Walsh  et  al.  v.  Rogers  et  al.         (283)     147 

5.  Ex  parte  depositions,  under  the  Act  of  1789, 
without  notice,  ought  not  be  taken,  unless  in  cir- 
cumstances of  absolute  necessity,  or  in  cases  of 
mere  formal  proof  or  of  some  Isolated  fact. 

Id.  (lb.)     147 

6.  During  the  war  with  Mexico,  the  Admittance, 
an  American  vessel,  was  seized  in  a  port  of  Cali- 
fornia, by  the  commander  of  a  vessel  of  war  of 
the  United  States,  upon  suspicion  of  trading  with 
the  enemy.  She  was  condemned  as  a  lawful  prise 
by  the  chaplain  belonging  to  one  of  the  vessels 
of  war  upon  that  station,  who  had  been  author- 
ized by  the  President  of  the  United  States  to  exer- 
cise admiralty  Jurisdiction  in  cases  of  capture. 

Jecker  et  al.  v.  Montgomery,        (498)     240 

7.  The  owners  of  the  cargo  filed  a  libel  against 
the  captain  of  the  vessel  of  war,  in  the  Admiralty 
Court  for  the  District  of  Columbia.  Being  carried 
to  the  Circuit  Court,  It  was  decided : 

1.  That  the  condemnation  in  California  was  in- 
valid as  a  defense  for  the  captors. 

2.  That  the  answer  of  the  captors,  having 
averred  sufficient  probable  cause  for  the  seizure 
of  the  cargo,  and  the  libelants  having  demurred 
to  this  answer,  upon  the  ground  that  the  District 
Court   had   no   right   to  adjudicate,   because   the 

Sroperty  had  not  been  brought  within  its  Jurlsdic- 
lon,  the  demurrer  was  overruled,  and  judgment 
was  entered  against  the  libelants. 

Id.  (lb.)     240 

8.  The  Judgment  of  the  Circuit  Court,  upon  the 
first  point,  was  correct,  and  upon  the  second  point, 
erroneous. 

Id.  (lb.)     240 

0.  The  Prize  Court  established  in  California  was 
not  authorized  by  the  laws  of  the  United  States  or 
the  laws  of  nations. 

Id.  (lb.)     240 

10.  The  grounds  alleged  for  the  seizure  of  the 
vessel  and  cargo  in  the  answer,  viz. :  that  the 
vessel  sailed  from  New  Orleans  with  the  design 
of  trading  with  the  enemy,  and  did,  in  fact,  bold 
illegal  intercourse  with  them,  are  sufficient  to  sub- 
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buque,  the  fifteenth  section  of  which  enacted  that 
•  be  "city  council  shall  have  power  to  license  and 
establish  ferries  across  the  Mississippi  River,  from 
Mild  city,  to  the  opposite  shore,  and  to  fix  the 
rates  of  the  same." 

0.  In  1851  the  Mayor  of  Dnbuqne,  acting  by  the 
authority  of  the  city  council,  granted  a  license  to 
Gregoire  (whose  agent  Bogg  was),  to  keep  a  ferry 
for  six  years  from  the  Ist  of  April,  1852,  upon 
certain  payments  and  conditions. 

7.  The  right  granted  to  Fanning  was  not  ex- 
clusive of  such  a  license  as  this.  The  prohibit 
tion  to  license  another  ferry  did  not  extend  to 
the  Legislature,  nor  to  the  council,  to  whom  the 
Legislature  had  delegated  its  power. 

Fanning  v.  Gregoire  et  al.         (524)     1043 

8.  Nor  was  It  necessary  for  the  city  council  to 
act  by  an  ordinance  In  the  case.  Corporations  can 
make  contracts  through  their  agents  without  the 
formalities  which  the  old  rules  of  law  required. 

Id.  (lb.)     1043 

COSTS— 18. 

1.  Where  there  was  a  sale  of  an  undivided  moi- 
ety of  a  tract  of  land,  and  the  purchaser  uudertook 
to  extinguish  certain  Hens  upon  it,  which  he  failed 
to  do :  and  in  consequence  of  such  failure  the  Hens 
were  enforced,  and  had  to  be  paid  by  the  heirs  of 
the  original  owner,  a  suit  by  these  heirs  against 
the  purchaser  to  recover  damages  for  the  non-ful- 
Ailment  of  his  contract  to  extinguish  the  liens, 
was  not  within  the  prohibition  of  the  11th  section 
of  the  Judiciary  Act,  1  SUt.  at  Large,  78.  The 
heirs,  being  aliens,  had  a  right  to  sue  in  the  Cir- 
cuit Court. 

Weems  y.  George,  (190)     108 

2.  The  extinguishment  of  the  liens  by  the  heirs 
of  the  original  owner,  was  effected  by  process  of 
law  and  attended  with  costs.  It  was  proper  Uiat 
these  costs  also,  as  well  as  the  amount  of  the 
Hens,  should  be  recovered  bv  the  heirs  from  the 
defaulting  party  who  had  failed  to  fulfill  his  con- 
tract. The  article.  1929  of  the  Code  of  Louisiana* 
does  not  include  tnlf  case,  but  it  is  included  with- 
in article  1924. 

Id.  (lb.)     108 

8.  The  suit  being  brought  by  the  owner  of  a  mill 
dam  below,  against  the  owners  of  the  mill  above, 
for  forcibly  taking  down  a  part  of  the  dam,  upon 
the  allegation  that  it  injured  the  mill  above,  it 
was  proper  for  the  court  to  charge  the  jury,  that 
if  they  lound  for  lue  plain tiir,  upon  tiie  ground 
that  his  dam  caused  no  injury  to  the  mill  above, 
they  should  allow,  in  damages,  the  cost  of  restor- 
ing so  much  of  tne  dam  as  was  taken  down,  and 
compensation  for  the  necessary  delav  of  the  plain- 
tiff's mill;  and  the/  might  also  allow  such  sum 
for  the  expenses  of  prosecuting  the  action,  over 
and  above  the  taxable  costs,  as  tbev  should  find 
the  plaintiff  had  necessarily  incurred,  for  counsel 
fees,  and  the  pay  of  engineers  in  making  surveys, 
etc 

Day  v.  Woodworth,  (36.3)     181 

4.  But  if  they  should  find  for  the  plaintiff,  on 
the  ground  that  the  defendants  had  taken  down 
more  of  the  dam  than  was  necessary  to  relieve 
the  mill  above,  then  they  would  allow  in  damages 
the  cost  of  replacing  such  excess  and  compensation 
for  any  delay  or  damage  occasioned  by  such  ex- 
cess ;  but  not  anything  for  counsel  fees  or  extra 
compensation  to  engineers,  unless  the  taking  down 
of  such  excess  was  wanton  and  malicious. 

Id.  (lb.)     181 

6.  In  actions  of  trespass,  and  all  actions  on  the 
case  for  torts,  a  jury  may  give  exemplary  or  yln- 
dlctlve  damages,  depending  upon  the  peculiar  cir- 
cumstances 01  each  case.  But  the  amount  of  coun- 
sel fees,  jas  such,  ought  not  to  be  taken  as  the 
measure  of  punishment,  or  a  necessary  element  in 
Its  aflaictlon. 

Id.  (lb.)     181 

6.  The  doctrine  of  costs  explained. 

Id.  (lb.)     181 

7.  Whether  the  verdict  would  carry  costs  or 
not.  was  a  question  with  which  the  jury  had 
nothing  to  do. 

Id.  (lb.)     181 

COSTS— 16. 

1.  Where  a  judgment  in  a  patent  case  was  af- 
firmed by  this  court  with  a  blank  in  the  record  for 
costs,  and  the  Circuit  Court  afterwards  taxed 
these  costs  at  a  sum  less  than  two  thousand  dol- 
lars, and  allowed  a  writ  of  error  to  this  court, 
this  writ  must  be  dismissed  on  motion. 

Stlzer  T.  Many,  (98)     861 

2.  The  writ  of  error  brings  up  only  the  pro- 
ceedings subsequent  to  the  mandate;  and  there  la 

Ills 


I  no  jurisdiction  where  the  amount  Is  iess  than  two 
thousand  dollars,  either  under  the  general  law  or 
the  discretion  allowed  by  the  patent  law.  Tbo 
latter  only  relates  to  cases  whlcn  involve  the  con- 
struction of  the  patent  laws  and  the  claims  and 
rights  of  patentees  under  them. 

Id.  (lb.)     861 

3.  As  a  matter  of  practice  this  court  decides, 

that  it  is  proper  for  circuit  courts  to  allow  costs 

to  be  taxed  nunc  pro  tunc,  after  the  receipt  of  the 

mandate  from  this  court. 

Id.  (lb.)     861 

COVENANT— 18. 

See  Contract 

COVENANT— 16. 

1.  Where  a  lease  was  made  by  several  owners  ot 
a  house,  reserving  rent  to  each  one  in  pi'oportion 
to  his  interest,  and  tnere  was  a  covenant  on  the 
part  of  tiie  leuuee  tuac  ne  would  keep  tae  premises 
In  good  repair  and  surrender  them  in  like  repair, 
this  covenant  was  joint  as  respects  the  lessors,  and 
one  of  them  (or  two  represteuUng  one  interest) 
cannot  maintain  an  action  for  the  breach  of  it  by 
the  lessee 

^aivert  et  al.  v.  Bradley  et  al.,   (580)     10(S6- 

2.  The  question  examined,  whether  the  mortga- 
gee of  a  leasehold  interest,  whether  out  of  pos- 
session, is  liable  upon  the  covenants  of  the  lea^e. 
The  English  and  American  cases  reviewed  and 
compared  with  the  decisions  of  this  court,  upon 
klnared  points.  But  the  court  abstains  irohi  an 
express  decision,  which  is  rendered  unnecessary  by 
the  application  of  the  principle  first  above  men- 
tioned to  the  case  in  hand. 

Id.  (lb.)     1066 

CUSTOM— 16. 


See  Usage. 


CUSTOM  HOUSES— 18. 
See  duties. 

CUSTOMS,    COLLECTORS  OF  THE— 15. 

1.  The  Act  of  Congress,  passed  on  2d  March. 
1790  (1  Stat,  at  Large,  70o),  requires  the  bond 
given  by  a  collector  of  tne  customs  to  be  approved 
by  the  Comptroller  of  the  Treasury. 

Broome  v.  United  SUtes.  (143)     636 

2.  But  ttie  date  of  such  approval  is  not  conclu- 
sive evidence  of  the  commencement  of  tne  period 
when  the  bond  began  to  run.  On  the  contrary,  it 
begins  to  be  effective  from  the  moment  wnen  the 
Collector  and  his  sureties  part  with  It  in  the 
course  of  transmission. 

Id.  (lb.)     636 

8.  Hence,  where  the  surety  upon  the  bond  of  a 
collector  In  Florida,  died  upon  the  24th  of  July, 
and  the  approval  of  the  Comptroller  was  not  writ- 
ten upon  tne  bond  until  the  31st  of  July,  it  was 
properly  left  to  the  jury  to  ascertain  the  time 
wheu  tne  collector  and  his  sureties  parted  with  the 
bond  to  be  sent  to  Washington :  and  they  were  in- 
structed that  before  they  could  find  a  verdict  for 
the  surety,  thev  must  be  satisfied  from  tne  evi- 
dence that  the  bond  remained  in  the  hands  of  the 
Collector,  or  the  sureties,  until  after  the  24th  of 
July. 

Id.  (lb.)     636 

4.  Collectors  are  often  disbursing  ofllcers;  and 
they  and  their  sureties  are  responsible  for  tne 
money  which  a  collector  receives  from  his  prede- 
cessor in  office;  and  also  for  money  transmitted 
to  him  by  another  contractor,  upon  his  represen- 
tation and  requisition  that  it  was  necessary  to  de* 
fray  the  current  expenses  of  his  ofllce,  and  ad- 
vanced for  that  purpose. 

Id.  (lb.)     636 


DAMAGES— 16. 

1.  In  1884  McCormick  obtained  a  patent  for  a 
reaping  machine.     This  patent  expired  in  1848. 

2.  In  1845  he  obtained  a  patent  for  an  improve- 
ment upon  his  patented  machine;  and  in  1847  an- 
other patent  for  new  and  useful  Improvements  in 
the  reaping  machine.  The  principal  one  of  these 
last  was  in  giving  to  the  raker  of  the  grain  a 
convenient  seat  upon  the  machine. 

3.  In  a  suit  for  a  violation  of  the  patent  of 
1847,  it  was  erroneous  in  the  Circuit  Court  to  say 
that  the  defendant  was  responsible  in  damages  to 
the  same  extent  as  If  he  had  pirated  the  whole 
machine. 

Seymour  et  al.  v.  McCormick,     (480)     1024 

4.  It  was  erroneous  to  lay  down  as  a  rule  for 

Howard,  18,  14,  15,  16. 
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GCNEBAL 

^  *  title  would  be  barred,  if  the  adverse  possession 
luul  continued  twenty-flre  years,  including  those 
ten  years. 

=-  Id.  (lb.)     923 

4.  ComnUtiTa   disabilities   art   not   allowed   in 
the  one  case  or  In  the  other. 

^  Id.  (lb.)     923 

^-     5.  Therefdre,  where  a  right  of  entry  accrued  to 

'^  -  a  person  who  was  in  a  state  of  Insanity,  tlie  Ilm- 
ttttion.dld  not  begin  to  run  until  the  death  of 
that  person ;  but  began  to  ran  then,  although  the 

^"^    fetir  was  under  coverture. 

Id.  (lb.)     923 

6.  A    morteagor    and    his    belrt    eannot    arail 

ttiemselves  of  a  defect   In  tlie  proceedings  under 

^  which  the  mortgaged  premises  were  sold,  after 
the  property  tiad  been  adversely  and  quietly  held 
for  a  long  period  (more  than  twenty  years;. 

c-  Slicer  et  aL  t.  Bank  of 

rittsbore.  (571)     1063 
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LOUISIANA— 15. 

1.  IfcDoBOgh,  a  dtisen  of  Lonisiana,  made  a 
will,  in  which,  after  bequ**athin;5  cprtain  le^a- 
des  not  Involved  in  the  pre^-^nt  controversy,  he 
gave,  willed  and  bequeathed  all  the  rest,  rf^id^e 
and  remainder  of  bis  property  to  tb(^  rorx>^^rat.on.<t 
of  the  cities  of  New  Orti-ans  and  Baltiri-ore  for- 
ever, one  half  to  each,  for  the  education  of  tte 
poor  In  those  citie^s. 

Mcm>iK>4!j's    Executors    T. 

Murdo'-k,  tZfilf      7.'52 

2.  The  estate  was  to  be  converted  into  rral 
property,  and  ntana^f^  by  six  agents,  three  to  be 
appointed  by  each  dty. 

Id.  rib.)     732 

3.  Xo  alienation  of  this  general  f^sft  was  evT 
f»  take  place,  under  penalty  of  forfeitare,  wh^n 
the  States  of  Maryland  and  Louisiana  were  to  be- 

his    residuary   derlsiEres    for    the    purpose   of 

the  poor  of  those  States. 
Id.  fib.  I      732 

4.  A!tboQgh  there  is  a  complexity  In  the  p'an 
by  wfcich  itie  t^^tator  propr^-^-d  to  effect  tis  nir- 
Bone.  yet  his  iatentioa  is  c.rar  to  make  th^  ci'i^s 
Bis  legatees;  and   his  direct  tons  abo-it  tbe  az-t-n-y 


are  nKrely  sofaeidiary  to  the  general  objects  of  hU 
her  fegai 


win,  and  whether  tegai  or  pract:-:ac>.e,  or  o'Ler- 
■ist,  can  exert  nn  Inflnemfe  over  toe  question  of 
tta  ralidi^. 

M.  rib  >      732 

CUj  ml  Kev  Orleans,  being  a  corpora*:  .s 
by  law,  has  a  rizht  to  re*^;v*>  a  ;«r-'5  j 
tbe   pvrpene  of  ex*rrL«:ng   tb^   powers   w-".     « 
ted  to  it.  and  amonr^  *r:'-?e  p-w-    n 
Is    that    of    estabtishing    p-^Uic    : 
far  ^iilslttws  education. 
Id-  Mb.)      732 

civil   and  English   law  upon   tnls  point 


rwin*  ml  tb^  property  in  this  wi:* 
zj^ziz rz^ynm,   or  Sd^i  coatxl^sa,"   whitn 
Wf  the  LoaisUna  Cod^. 

Mh  ♦     7:^2 
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title  would  be  barred,  if  tbe  adverse  possession 
had  continued  twenty-five  years,  including  tbose 
ten  years. 

Id.  (lb.)     923 

4.  Comolatiye  disabilltiea  art  not  allowed  in 
the  one  case  or  In  tbe  other. 

Id.  (lb.)     923 

6.  Therefore,  where  a  right  of  entry  accrued  to 
A  person  who  was  in  a  state  of  insanity,  the  lim- 
itation, did  not  begin  to  run  until  the  death  of 
that  person ;  but  began  to  run  then,  although  the 
Heir  was  under  coverture. 

Id.  (lb.)     92.'i 

6.  A  morteagor  and  his  heirs  cannot  avail 
themselves  oi  a  defect  in  the  proceedings  under 
which  tbe  mortgaged  premises  were  sold,  after 
the  property  had  been  adversely  and  quietly  held 
for  a  long  period  (more  than  twenty  years). 

Slicer  et  al.  v.  Bank  of 

ritUburg,  (571)     1063 

LOUISIANA— 15. 

1.  McDonogh,  a  citizen  of  Louisiana,  made  a 
will,  in  which,  after  bequeathing  certain  lega- 
cies not  involved  In  the  present  controversy,  he 
gave,  willed  and  bequeathed  all  tbe  rest,  residue 
and  remainder  of  his  property  to  the  corporations 
of  the  cities  of  New  Orleans  and  Baltimore  for- 
ever, one  half  to  each,  for  the  education  of  the 
poor  in  those  cities. 

McDonogh's    Executors   y. 

Murdock,  (367)     732 

2.  The  estate  was  to  be  converted  into  real 
property,  and  managed  by  six  agents,  three  to  be 
appointed  by  each  city. 

Id.  (lb.)     732 

8.  No  alienation  of  this  general  estate  was  ever 
to  take  place,  under  penalty  of  forfeiture,  when 
the  States  of  Maryland  and  Louisiana  were  to  bo- 
come  his  residuary  devisees  for  the  purpose  of 
educating  the  poor  of  those  States. 

Id.  (lb.)     732 

4.  Although  there  is  a  complexity  in  the  plan 
by  which  the  testator  proposed  to  effect  his  pur- 
pose, yet  his  intention  is  clear  to  make  the  cities 
bis  legatees;  and  his  directions  about  tbe  agency 
are  merely  subsidiary  to  the  general  objects  of  his 
will*  and  whether  legal  or  practicable,  or  other- 
wise, can  exert  no  influence  over  the  question  of 
Its  yalldity. 

Id.  (lb.)     732 

5.  Tbe  City  of  New  Orleans,  being  a  corporation 
established  by  law,  has  a  right  to  receive  a  legacy 
for  the  purpose  of  exercising  the  powers  which 
have  been  granted  to  it,  and  amongst  these  pow- 
ers and  duties  is  that  of  establishing  public 
schools   for  gratuitous  education. 

Id.  (lb.)     732 

6.  The  civil  and  English  law  upon  this  point 
compared. 

The  dispositions  of  the  property .  in  this  will 
are  not  "substitutions,  or  fldei  commissa,"  which 
are  forbidden  by  the  Louisiana  Code. 

Id.  (lb.)     732 

7.  The  meaning  of  those  terms  explained  and 
defined. 

The  testator  was  authorized  to  define  the  use 
and  destination  of  his  legacy. 

Id.  (lb.)     732 

8.  Tbe  conditions  annexed  to  this  legacy,  the 
prohibition  to  alienate  or  to  divide  the  estate,  or 
to  separate  in  its  management  the  interest  of  the 
cities,  or  their  care  and  control,  or  to  deviate  from 
the  testator's  scheme,  do  not  invalidate  the  be- 
qnest,  because  tbe  Louisiana  Code  provides  that 
*^in  all  dispositions  inter  vivos  and  mortis  causa, 
impossible  conditions,  those  which  are  contrary 
to  the  laws  o^  to  morals,  are  reputed,  not  written. 

Id.  (lb.)     732 

9.  The  difference  between  the  civil  and  common 
law,  upon  this  point,  examined : 

Tne  City  of  Baltimore  is  entitled  and  empow- 
ered to  receive  this  legacy  under  thhe  laws  of 
Maryland  ;  and  the  laws  of  I^ouislana  do  not  forbid 
it.  The  article  in  the  Code  of  the  latter  State, 
which  says  that  ''Donations  may  be  made  In  favor 
of  a  stranger,  when  the  laws  of  his  country  do  not 
prohibit  similar  dispositions  in  favor  of  a  citizen 
of  this  State,*'  does  not.  most  probably,  apply  to 
thp  citizens  or  corporations  of  the  States  of  the 
Union.  Moreover,  the  laws  of  Maryland  do  not 
prohibit  similar  dispositions  in  favor  of  a  citizen 
of  Louisiana. 

id.  (lb.)     732 

10.  The  destination  of  the  legacy  to  public  uses 
llownrcl   t^>    14,   16,  16. 


in    the    CltT    of   Baltimore,    <3 
valid  operation  of  the  beques 

11.  The  cities  of  New  Orle 
having  the  annuities  charged 
would  be  benefited  by  the  invi 
acies.  Upon  the  question  of 
court  expresses  no  opinion.  Bu 
suit,  viz. :  the  heirs  at  law 
them. 

Id. 

12.  In  case  of  the  failure  o 
cities,  the  limitation  over  to  1 
land  and  Louisiana  would  hav* 

Id. 
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MAINE,  STATE  C 
Constitutional   Law. 

MANDAMUS- 

1.  A  rule  will  be  refused  fo 
.Circuit  Court  of  the  District  o 
cause  why  a  mandamus  should 
case  is  presented  which  prims 
interposition  of  this  court. 

Ex-parte  Taylor, 

2.  Such  a  case  is  not  presentc 
Court  decided  that,  under  an  . 
affidavit  was  suflicient  to  hold 
bail.  That  court  had  the  pov 
exercise  its  judicial  discretion. 

Id. 

8.  This  Act  of  Congress  rej 
and  not  the  Statute  of  Maryla 
Id. 

4.  Where  there  was  a  blank 
Circuit  Court  in  tbe  taxation 
ered  by  tbe  plaintiff,  and  tbe 
firmed   by   this  court,   a  mand 
blank   went  down   to   the   Cir 
motion  was  there  made  to  ope; 
ment  for  the  purpose  of  taxii 
motion  was  refused  by  tbe  coui 
not  be  reached  bv  a  mandamus 
Ex-parte  Many, 

6.  The  refusal  of  the  court 
rial  act,  but  an  exercise  of  judl< 
court    could    issue    a   mandami 
Court   to   proceed   to  Judgment 
would  not  be  appropriate  to  tt 

Id. 

MASTER  AND  SER^ 

A  master  is  liable  for  the  i 
servant,  when  done  in  •the  coi 
ment,  although  they  may  be  doc 
the  master's  orders. 

P.  &  R.  R.  Co.  v.  Derb 

MISSISSIPPI- 
See  Statutes,  Construction  o 
MORTOAOO- 
See  Lien. 

MORTOAOBS- 

1.  Where  there  was  a  mort 
of  Pittsburg,  Pennsylvania,  tt 
a  writ  of  scire  facias  to  be  isi 
of  Common  Pleas,  there  being  i 
that   State.    There   was  no   r< 
tered  upon  the  docket,  but  a 
was  issued,  under  which  the 
was   levied   upon   and  sold. 
Bank  of  Pittsburg,  became  tfa 

2.  This   took   place   in    182( 

3.  In   1836  the  court  order 
amended  by  entering  up  the 
and  by  altering  the  date  of  tt 

Slicer    et    al.    v.    Banl 
burg, 

4.  Although  the  judgment  ii 
larly   entered   up,   yet   it   was 
prothonotary,  wno  had  powei 
sion.    The  docket  upon  which 
have  been  regularly  entered, 
must  be  presumed  to  have  I 

Id. 

5.  Moreover,  the  court  had 
record  in  1836. 

Id. 

6.  Even  If  there  had  been  n 
goeor  or  his  heirs  could   no 
selves  of  the  defect  in  the  i 
property  had  been  adversely 
so  long  a  time. 

.Id. 
72 
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tiave  been  prosecuted  In  such  court  to  recover  the 
said  contents  if  no  assignment  bad  been  made,  ex- 
cept in  cases  of  foreign  bills  of  exchange.** 

Id.  (lb.)      1066 

17.  This  clause  has  no  application  to  the  case  of 
a  suit  by  tbe  assignee  of  a  chose  in  action  to  re- 
cover possession  of  the  thing  in  specie,  or  dam- 
ages for  \tp  wrongful  caption  or  detention. 

Deshler  v.  Dodge,  (622)     1084 

18.  Therefore,  where  an  assignee  of  a  package 
of  bank  notes  brought  an  action  of  replevin  for 
the  package,  the  action  can  be  maintained  in  the 
Circuit  Court,  although  the  assignor  could  not 
himself  have  sued  in  that  court. 

Id.  (lb.)     1084 

POSTMASTER'S    BOND— 1,3. 
See  Bond. 

POWER  OP   ATTORNEY—IS. 
See  Contract  and  Assignments 

PRACTICE— 13. 

1.  Where  the  only  exceptions  taken  in  the  court 
below  were  to  the  refusals  of  the  court  to  continue 
the  case  to  the  next  term ;  and  it  appears  that  the 
continuance  asked  for  below  and  the  suing  out 
the  writ  of  error  were  only  fot  the  purpose  of  de- 
laying the  payment  of  a  just  debt,  and  no  counsel 
appeared  in  this  court  on  that  side,  the  17th  rule 
will  be  applied  and  the  judgment  of  the  court  be- 
low be  amrmed  with  ten  per  cent,  interest. 

Barrow  v.  Hill,  (54)     48 

2.  In  some  of  the  States,  it  is  the  practice  for 
the  court  to  express  its  opinion  upon  facts^  in  a 
charge  to  the  jury.  In  these  States,  it  is  not  im- 
proper for  the  Circuit  Court  of  the  United  States 
to  allow  the  same  practice. 

Mitchell  V.  Harmony,  (115)     75 

8.  Where  a  defendant  in  error  or  an  appellee 
wishes  to  have  a  case  dismissed  because  no  cita- 
tion has  been  served  upon  him,  his  counsel  should 
give  notice  of  the  motion  when  his  appearance  is 
entered,  or  at  the  same  term ;  and  also  that  his 
appearance  is  entered  for  that  purpose.  A  general 
appearance  is  a  waiver  of  the  want  of  notice. 

Buckingham   v.    McX.ean,  (150)     91 

4.  An  appeal  in  equity  brings  up  all  the  mat- 
ters which  were  decided  in  the  Circuit  Court  to 
the  prejudice  of  the  appellant :  including  a  prior 
decree  of  that  court  from  which  an  appeal  was 
then  taken,  but  which  appeal  was  dismissed  under 
the  rules  of  this  court. 

Id.  (lb.)     91 

5.  In  a  trial  in  Louisiana,  where  the  judge  tried 
the  whole  case  without  the  intervention  of  a  jury, 
a  bill  of  exceptions  to  the  admission  of  testimony 
by  the  judge,  cannot  be  sustained  in  this  court. 

Weems  v.  George,  (190)      108 

6.  In  Maryland,  it  is  correct  to  take  a  recog- 
nizance of  bail  before  two  justices  of  the  peace. 

Morsell  v.   Hall,  (212)     117 

7.  Where  a  scire  facias  was  issued  against  spe- 
cial bail,  who  pleaded  two  pleas,  to  the  first  of 
which  the  plaintiff  took  issue,  and  demurred  to 
the  second;  and  the  cause  went  to  trial  upon  that 
state  of  the  pleadings  without  a  joinder  in  de- 
murrer; and  the  court  gave  a  general  judgment 
for  the  plaintiff;  this  was  not  error. 

Id.  (lb.)     117 

8.  The  refusal  or  omission  to  join  a  demurrer 
was  a  waiver  of  the  plea  demurred  to. 

Id.  (lb.)     117 

9.  In  this  case.  If  the  plea  had  been  before  the 
court,  it  was  bad;  because,  being  a  plea  that  the 
note  was  paid  before  the  original  judgment,  it 
called  upon  the  party  to  prove  a  second  time 
what  had  once  heen  settled  by  a  judgment.  The 
omission  of  the  court  to  render  a  judgment  upon 
the  plea  could  not  be  assigned  aa  error. 

Id.  (lb.)     117 

10  A  judgment  of  a  court  upon  a  motion  to  en- 
ter an  exoneretur  of  bail  is  not  the  proper  sub- 
ject of  a  writ  of  error. 

Id.  (lb.)     117 

11.  Where  an  action  of  trespass  quare  clausum 
fregit  was  brought,  and  the  defendants  justified, 
and  the  court  allowed  the  defendants,  upon  the 
trial,  to  open  and  close  the  argument,  this  ruling 
of  the  court  Is  not  a  proper  subject  for  a  bill  of 
exceptions. 

Day  T.  Wood  worth,  (363)     181 

PRACTICE— 1. 

1.  An  apeal  will  not  lie  in  this  court  from  a 
refusal  of  the  court  below  to  open  a  prior  de- 
cree and  grant  a  rehearing.  The  decision  of  tliis 
Howard  13,   14,   15,   16. 


point  rests  entirely  In  the 
court  below. 

Wylie    V.    Coxe, 

2.  The  case  of  Brocket 
240,  explained. 

Id. 

3.  Two   appeals   having 
the  original  decree,  and  th< 
to  open  it,  the  latter  mus 
case  stand  for  hearing  upo 

Id. 

4.  A  motion  for  a  mane 
low  to  carry  the  decree 
ruled. 

Id. 

5.  A  rule  will  be  refuse 
Circuit  Court  of  the  Di 
show  cause  why  a  mandam 
less  a  case  is  presented  wh 
the  interposition  of  this  c 

Ex-parte  Taylor. 

6.  Such  a  case  is  not  p 
cult  Court  decided,   that, 
gress,  an  aflldavit  was  sul 
to  special  bail.    That  court 
Act,  to  exercise  Its  judicii 

Id. 

7.  This  Act  of  Congresi 
and  not  the  Statute  «of  Ms 

Id. 

8.  Where  a  motion  was 
section  of  the  Judiciary  i 
from  a  state  court  to  th< 
United  States,  notwithsta 
court  retained  cognizance  • 
ultimately  brought  to  this 
section  of  the  Judiciary  A 
it  for  want  of  lurisdictio 
The  question  will  remain 
full   hearing  of  the  case. 

Kanouse   v.    Martin, 

9.  Where  there  was  a  bh 
Circuit  Court,  in  the  taxa 
by  the  plaintiff,  and  the  j 
by  this  court,  a  mandate 
went  down  to  the  Circuit 
was  there  made  to  open  tta 
the  purpose  of  taxing  the  < 
refused  by  the  court,  sue 
reached  by  a  mandamus  fro 

Ex-parte    Many, 

10.  The  refusal  of  the 
terial  act,  but  an  exerci8< 
This  court  could  Issue  a 
cult   Court  to  proceed   to 
writ    would    not   be    appr 
case. 

Id. 

11.  A   re-argument   of   i 
court  will  not  be  granted, 
court,  who  concurred  in  t 
and   when   that   is   the   c 
without  waiting  for  the  i 

Brown  v.  Aspden, 

12.  And  this  is  so,  wh 
court  below  was  affirmed 
court  or  a  majority ;  or  w) 
common  law  or  chancery. 

Id. 
18.  The  rules  of  the  En 
have  not  been  adopted  by 
are  applicable  to  a  court 
are  not  appropriate  to  a 

Id. 

14.  Upon  a  trial  In  Ne 
111,  and  was  discharged  1 
given,  and  before  the  pif 
eluded  his  opening  addn 
Another  juror  to  be  sworn 
trial.  The  defendant  cam 
the  practice  in  New  Yorl 
had  a  right  to  follow  it. 

Si  I  shy  V.  Foote, 

15.  The  court  having  e 
low  the  plaintiff  to  offer 
disclaimer  of  part  of  a 
fused  to  allow  the  defer 
paper  in  evidence  for  th 
the  plaintiff's  rights.  Tl 
rect.  The  reason  given 
is  not  a  sufllcient  cause 
ment.  - 

Id. 

16.  The  courts  of  the  I 
power  to  order  a  nonsu 
the  plaintiff. 

Id. 
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PRACnCB— 18. 

1.  Wh*n   K   cMe    In   equity    wsa    referred    to   a 

muMr.  wblch  came  agala  before  the  mart  upon 
«iceptlaDs  to  tbe  master's  report,  tbe  court  hail  a 
rlgbt  to  chaDge  Its  opinion  from  tbat  whlcb  It  had 
(ipFFHed  upon  the  InterloeutoTT  order,  and  to 
dtomlss  the  bin.  All  preTlOna  Interlocator;  or- 
der* were  open  for  revliloa. 

Fournlquet    T.    Pertlne,  (82)      864 

2.  The  decree  of  dlimlBUl   waa  Hsht  Id   Itself. 


aach   of   the   same 


n  of  this  o 

■  ■\    declali 


3.  Where  a  Judgment  In  ■  patent  case  wi 
Armed  by  thla  court  with  a  blank  In  the  r 
for  costs,  and  the  Circuit  Court  aftemards 
tbeee  coats  at  a  sum  less  than  (2.000,  and  all 
a  writ  of  error  to  thla  court,  thii  writ  mu 
dlsnilaaed  on  motion. 

Slier  T.  Marcr, 

4.  The  wrtt  of  error  brings  up  only 


ti  In 

6.  The  two  facts, 
CelTer  appointed  hr 
bond  to  a  larEe 


t  affect  tbe  above  reauTL 


11.  . 


Id. 


e  amount  of  tbe  decree. 
'.    relief  rosEested. 


(Tb.) 


t  properly  de-    ' 
a  peraan  who    i 


13.  1.  Where  Ibe  Judgment 
•crlbed  Id  the  writ  of  error : 

13.  2.  Where  the  bond  Is  g! 
is  not   a  party  to  tbe  Judgm 

14.  E.  Wbpre  the  citation  Issued,  te  Issued  to  a 
person  who  Is  not  a  party ;  the  writ  of  error  will 
be  dismissed  on   motlnn. 

Davenport  v.  Fletcher.  (148)      880 

15.  In  order  to  act  as  a  supersedeas  upon  a  de- 
cree In  chaacery.  the  appeal  bond  most  be  Died 
within  ten  days  after  the  rendition  of  the  de- 
cree. In  the  present  case,  where  the  bond  was  not 
filed  tn  time,  a  motion  for  a  sapersedeaa  la  not 
sustained   by   safllclent  reasons,  and   consequently 


!  real  [ 
partlee  to  the  appesi. 


nortgagee,  the  Bank  o 


amended  by  enterlns  up  I 
and  by  altering  the  dale  I 
SO.  Although  tbe  JudgD 
regularly  entered  up,  yet 
a  pratbonotary,  who  bad 
feaslon,  Tbe  docket  upoi 
should  have  been  regularly 
entry  must  tie  presumed  1 


Sllcer 
burg 


'    United    Stales    fT    th 


remand  tbe  case.  lor  tbe 

Jurisdiction  apparent   (It  II 

.    of   correcting   any   other   n 

j    atanca  wblcG  may  be  necc 

Cervantes  *.  United 


,  after  tbe  receipt  of 

(lb.)  80: 
6.  Where  an  appeal  waa  taken  from  a  decree  la 
cbaneery,  which  decree  was  made  by  tbe  court 
below  during  the  sitting  of  this  court  In  term 
time,  tbe  appellant  Is  allowed  until  the  neit  term 
to  ale  the  record :  and  a  motion  to  dismiss  tht  ap- 

Kil,  made  at  tbe  present  term,  before  the  caae 
s  been  rccularly  entered  upon  the  docket,  can- 
not be  entertslned,  nor  can  B  motion  to  award  a 
procedendo. 

Stafford  T.  Union  Bank  of  Loni- 

•lana,  (ISO)      876 

T.  Tbla  court,  however,  having  a  knowledge  ot 
tbe  case,  will  express  Ita  vlswa  upon  an  Import- 
ant  point   ot   practice. 

'-•  (lb.)     878    1 

o  operate  a    r 

,, . ,   „ ._ appeal  boDd 

must  be  equal  to  tbe  amount  of  the  decree,  r~  " 
'-  ■-  "■ *  a  Judgment  at  common  taw. 


BAILBOA] 

1.  Where  a  suit  wss  brc 
company,  by  a  person  wbc 
llslon.  It  was  correct  la  tt 
Jury    that  If  the  plaintiff  vi 


P.  A  B.  B.  B.  Co.  V 

S.  And  also,  that  the  fac 

Ing  tbe  coDtcot  of   the  ca 


nely:     flnt   tbat   tbe    i 

court    below    had    given 

and  second,  that  tbe  pei^ 

tbe   property   bad  been   hired,  had 

purity  for  Its  safe  keeping  and  delivery,  do 


1.  A  patent  was  taken 


8Tfl 


!.  The  claim  was  It 


3  there 


r  the  weight  of 
I.  and  does 


proportion,  and  by  v 
so  rpduced  as  to  p=~i 
frame  and  between  tbe  ai 
of  gravity  of  the  load,  ■ 
capacity  of  tbe  car,  as  • 
extending  the  body  of  tb< 
Ing  pieces  Of  the  truck 
draught,  by  passing  the 
truck  frame  and  the  dr 
body  ol  the  car  sabatantl 
Id. 


8.  This  p 


City    of    Pittsburg,    Pennsylvania,    tbe    mortg 
caused  a  writ  of  scire  facias  to  be   Issued  l 

the  Conrt  of  Common  Pleas,  there  being  no  c. , 

ceiT   court  In   that  State.      There   was   no   regular    , 
todgnient  entered  upon  the  docket,  but  a  writ  ot 
Howard  ti,  14,  IS,  II. 


4.  Hence,  whe 


General  Index. 


4.  In  1836  the  Legislature  passed  an  Act  to 
prohibit  the  circulation  of  small  bills.  This  Act 
provided,  that  if  any  bank  should  surrender  the 
right  to  issue  small  notes,  the  treasurer  should 
collect  a  tax  from  such  bank  of  five  per  cent,  up- 
on its  dividends;  if  not,  he  should  collect  twenty 
per  cent.  The  Life  Insurance  and  Trust  Company 
surrendered  the  right. 

6.  In  1838  this  law  was  repealed. 

6.  In  1845  an  Act  was  passed  to  incor];>orate 
the  State  Bank  of  Ohio  and  other  banking  com- 
panies. The  60th  section  provided  that  each 
company  should  pay,  annually,  six  per  cent,  upon 
its  profits  In  lieu  of  all  taxes  to  which  such  com- 
pany or  the  stockholders  thereof,  on  account  of 
stocks  owned  therein,  would  otherwise  be  subject. 

7.  In  1851  an  Act  was  passed  to  tax  banks,  and 
bank  and  other  stocks,  the  same  as  other  proper- 
ty was  taxable  by  the  laws  of  the  State. 

8.  There  was  nothing  in  previous  legislation  to 
«xempt  the  Life  Insurance  and  Trust  Company 
from  the  operation  of  this  Act. 

Ohio  Life   Insurance  and  Trust 

Company   v.   Debolt,  (416)     097 

TELEGRAPH— 16. 

See  Patent  Rights. 

TEXAS— 14. 

1.  The  case  of  League  y.  DeYoung  and  Brown, 
11  Howard,  185,  considered  and  again  estab- 
lished, 79. 

2.  The  State  of  Texas  was  admitted  Into  the 
Union  on  the  29th  of  December,  1845.  9  Stat,  at 
Large,  108,  and  from  that  day  the  laws  of  the 
United  States  were  extended  over  It. 

Calkin  ft  Co.  t.  Cocke,  (227)     398 

8.  Consequently,  on  the  30th  day  of  January, 

1846,  the  revenue  laws  of  Texas  were  not  in  force 

there,  and  goods  seized  for  a  non-compliance  with 

those  laws,  were  Illegally  seized. 

Id.  (lb.)     898 

4.  In  Texas,  the  technical  form  of  pleading, 
fixed  by  the  common  law,  are  dispensed  with,  but 
the  principles  which  regulate  the  merits  of  a  trial 
by  ejectment,  and  the  substance  of  a  plea  of  ti- 
tle to  such  an  action,  are  preserved. 

Christy  y.  Scott  (282)     422 

5.  Therefore,  where  the  plaintiff  filed  a  petition 
tilleging  that  he  was  seised  in  his  demesne  as  of  fee 
«f  land  from  which  the  defendant  had  ejected 
him,  and  the  defendant  pleaded,  that  If  the  plain- 
tiff had  any  paper  title,  it  was  under  a  certain 
gmnt  which  was  not  valid,  this  plea  was  bad. 

Id.  (lb.)     422 

6.  So  also  was  a  plea  denying  the  right  of  the 
plaintiff  to  receive  his  title,  because  he  was  not 
then  a  citizen  of  Texas.  These  pleas  would  have 
"been  appropriate  objections  to  the  plaintiff's  title 
when   produced  upon  the  trial. 

Id.  (lb.)     422 

7.  So  also  where,  ander  a  plea  of  the  Statute  of 
Limitations,  the  defendant  claimed  certain  land  by 
tnetes  and  bounds,  and  disclaimed  all  not  Included 
within  them.  There  is  nothing  to  show  that  the 
land  so  included  was  part  of  the  land  claimed  by 
the  plaintiff. 

Id.  (lb.)     422 

8.  So,  also,  where  the  plea  was  In  substance  that 
the  plaintiff  had  no  good  title  against  Texas,  no 
title  in  the  defendant  being  shown.  For  the  ac- 
tion may  have  been  maintainable,  although  the  true 
title   was  not   In  the  plaintiff. 

Id.  (fb.)     422 

9.  Where  a  title  to  land  in  the  State  of  Coahuila 
4ind  Texas,  was  obtained  in  1888,  by  a  jnother  for, 
and  in  the  name  of  her  daughter,  and  in  1836  the 
father  of  the  daughter  conveyed  it  away  by  a  deed 
executed  in  Louisiana,  this  deed  was  properly  set 

';aslde  by  the  District  Court  of  Texas. 

Hoyt  V.  Hammekin.  (346)     449 

10.  It  was  not  executed  either  according  to  the 
laws  of  Louisiana,  or  those  of  Coahuila  and  Texas. 

Id.  (lb.)     449 

TITLE— 16. 

1.  Where  the  language  of  the  statute  was  "That 
public  notice  of  the  time  and  place  of  the  sale  of 
real  property  for  taxes  due  to  the  Corporation  of 
the  city  of  Washington  shall  be  given  by  adver- 
tisement Inserted  in  some  newspaper  publishod  in 
said  city,  once  in  each  week  for  at  least  twelve 
successive  weeks,"  it  must  be  advertised  for  twelve 
full    weeks,   or  eighty-four  days. 

2.  Therefore  where  propprty  was  sold  after  be- 
ing advertised  for  only  eighty-two  days,  the  sale 
was    iUesal,    and    conveyed   no   title. 

Early  y.  Doe,  (610)      1079 

How.    13,   14,   15,   16. 


TREATIES 

1.  In  the  ratification  by 
the  Treaty   by   which    Flori 
United  States,  it  was  admit! 
of  land  in  Florida,  amongst 
Duke  of  Alagon,  were  annul 

2.  A  written  declaration,  ] 
the  time  of  its  ratification, 
the  provision  had  been  inser 
Treaty   itself. 

Doe  et  al,  v.  Braden, 

3.  Whether  or  not  the  Kin 
according  to  the  Constltutl( 
this  grant,  is  a  political  an 
tion,  and  was  decided  when 
and   ratified. 

Id. 

4.  A  deed  made  by  the  di 
United  States,  during  the 
signature  and  ratification  of 
recognized  as  conveying  anj 
lana  remained  under  the  jui 
til  the  annulment  of  the  g 

Id. 

TREATY- 

1.  By  two  Acts,  passed  ii 
gress  granted  a  lot  In  the  VI 
State  of  Illinois,  to  each 
heretofore  received  a  con  fin 
nation  of  any  tract  of  Ian 
the   United   States." 

Forsyth  y.  Reynolds, 
2.  Lands  granted  to  settler 
the  surrender  of  the  westen 
government,  and  which  gra; 
carry  out  Jay's  Treaty  In 
tions  so  as  to  exclude  a  sett 
benefit  of  the  two  Acts  of 
tloned. 

Id. 

TRESPASS 

1.  Where  an  action  of  ti 
freffit  was  brought,  and  thi 
ana  tpe  court  allowed  the 
trial,  to  open  and  close  the 
of  the  court  is  not  a  prope 
exceptions. 

Day  T.  Woodworth, 

2.  The  suit  being  brought 
dam  below,  against  the  own< 
forcibly  taking  down  a  part 
allegation  that  it  injured  t 
proper  for  the  court  to  chi 
they  found  for  the  plaintiff 
his  dam  caused  no  injury  t 
should  allow,  in  damages,  t! 
much  of  the  dam  as  was 
pensation  for  the  necessary 
mill ;  and  they  might  also  f 
expenses  of  prosecuting  the 
the  taxable  costs,  as  they  s 
had  necessarily  incurred,  fo 
pay  of  engineers  in  makin 

Id. 
8.  But  If  they  should  fir 
the  ground  that  the  defem 
more  of  the  dam  than  was  i 
mill  above,  then,  they  woul 
cost  of  replacing  such  exc 
for  any  delav  or  damage  • 
cess;  but  not  anything  foi 
compensation  to  engineers, 
of  such  excess  was  wanton 

Id. 

4.  In  actions  of  trespass, 
case  for  torts,  a  Jary  may 
dictive  damages,  depending 
cumstances  of  each  case.  Jt 
sel  fees,  as  such,  ought  not 
ure  of  punishment,  or  a  n 
infliction. 

Id. 

5.  The   doctrine   of  cost 

Id. 

6.  Whether  the  verdict 
not,  was  a  question  with  w 
ing  to  do. 

Id. 

7.  In  an  action  of  trespa 
a  plantation,  carrying  off  i 
ening  others  away,  it  was 
to    give    in    evidence    the 
which  resulted  to  his  woo^ 

McAfee  v.  Crofford, 

8.  It  was  proper,  also,  t< 
give  in  evidence  a  judgme 
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Icientr  ot  peragnB.  

Id.  (ID.) 

t.  Tbe  real  «Ute  will  ba  charsed  wltb  tbe  i 
meiit  of  legacies,  where  a  teaCaitor  givei  eevi 
legBClea.  ind  tben,  without  creattnK  an  expi 
trust  to  par  them,  makes  a  general  realdnar; 
IKiBllIoD  of  the  whole  eatate,  t>leiidlag  tbe  rei 
BDd  persoualtj  togetlier  In  one  fund.  TbiB  Is 
eiceptloa  to  the  geaeral  rule  that  the  perse 
eatBte  Is  the  llrst  fund  for  the  parmsnt  of  di 
and   legaciet. 


S.  Where    ft    appears,    b*    the   BdmlBBloDS   . 

E roots,  that  the  defeadaat  had  substantlallr  ui 
Ib  control  a  large  property  of  the  tefltator.w) 
he  Intended  to  cbarge  with  the  payment  of 
lencT  In  qneatton,  the  complainant  Is  entttM 
relief,  altbongb  tbe  land  lies  beyond  tb«  limit) 
the  state  Id  which  tbe  snit  !■  Mouzht. 

Id.  (Ib.) 

0.  B;   the  common  law  ot  Maryland,  landi 
which  the  testator  was  not  seised  at  the  tlmt 
making  his  will,  could  not  be  derlsed  thereby. 
Carroll  r.  Leasea  of  Carroll  et 

al.,  (S7B1 

T.  In  laso  the  I^Klalatar*  paised  the  fallon 

a.'  Bee.  1.  Be  It  e 


y  of  June  neit.  shall  b 

with  reference  ta  the  real  estate  and  v 

late  comprised  In  It,  to  speak  and  take  elect  a 

r  teatetrli. 
a  Bball  anpear  by  the 
I.   Sec.  2.  That  the  pre 


:£."/„'; 


13.  The  eaaes  upon  the  subject  eiamlned. 

Id.  (lb.l 

14.  In  April,  ISIS.  William  Brown,  at  Ha 
chuaetts.  made  his  will  by  which  be  made  sui 
bequpBta  to  his  youncest  son.  Samuel.  One  of  tl 
was  ot  the  rent  or  ImproTement  ol  the  store 
wharf  privilege  ot  the  Stoddard  property,  dui__, 
Howard  11,  14,   IS,   Ifl, 
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